IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


V 


// 


.// 


,<c 


% 


Q- 


W.. 


I/, 


1.0 


I.I 


1.25 


m.  12.5 


Mi. 


m  |||m 


:'  m  12.0 


lA  11.6 


111= 


% 


^. 


'^1 


c^: 


^    ^ 


4 


^;. 


-^-^ 


/A 


O) 


Photographic 

Sciences 
Corporation 


iV 


^0,V 


%< 


^^ 


\ 


\ 


6^ 


23  WEST  MA!K:  STREET 

WEBSTER,  N.Y.  145S0 

(716)  872-4503 


&? 


W.. 


Ua 


CIHM/ICMH 

Microfiche 

Series. 


CIHIVI/JCMH 
Collection  de 
microfiches. 


Canadian  Institute  for  Historical  Microreproductions  /  Institut  ranadien  de  microreproductions  historiques 


Technical  and  Bibliographic  Notes/Notes  techniques  et  bibliographiques 


The  Institute  has  attempted  to  obtain  the  best 
original!  copy  available  for  filming.  Features  of  this 
copy  which  may  be  bibliographically  unique, 
which  may  alter  any  of  the  images  in  the 
reproduction,  or  which  may  significantly  change 
the  usual  method  of  filming,  are  checked  below. 


D 


Coloured  covers/ 
Couverture  de  couleur 


□    Covers  damaged/ 
Couverture  endommagee 


D 
D 


n 


-I 


□ 


n 


Covers  restored  and/or  laminated/ 
Couverture  restaur^e  et/ou  pelliculde 

Cover  title  missing/ 

Le  titre  de  couverture  manque 


□    Coloured  maps/ 
Cartes  g^sgraphiques  en  couleur 


Coloured  ink  (i.e.  other  than  blue  or  black)/ 
Encre  de  couleur  (i.e.  autre  que  bleue  ou  noire) 

Coloured  plates  and/or  illustrations/ 
Planches  et/ou  illustrations  en  couleur 

Bound  with  other  material/ 
Reli6  avec  d'autres  documents 

Tight  binding  may  cause  shadows  or  distortion 
along  interior  margin/ 

La  reliure  serree  peut  causer  de  I'ombre  ou  de  la 
distortion  le  long  de  la  marge  intirieure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajoutdes 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais,  lorsqud  cela  6tait  possible,  ces  pages  n'ont 
pas  6t6  filmdes. 

Additional  comments:/ 
Commentaires  suppl6mentaires. 


L'Institut  a  microfilm^  le  meilleur  exemplaire 
qu'il  lui  a  dt6  possible  de  se  procurer.  Les  details 
de  cet  exemplaire  qui  sont  peut-dtre  uniques  du 
point  de  vue  bibliographique,  qui  peuvent  modifier 
une  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  m^thode  normale  de  filmage 
sont  indiquis  ci-dessous. 


I      I    Coloured  pages/ 


0 

D 


v/ 


D 
D 
D 
D 


This  item  is  filmed  at  the  reduction  ratio  checked  below/ 

Ce  document  est  filrn^  au  taux  de  reduction  indiqui  cidessous. 


Pages  de  couleur 

Pages  damaged/ 
Pages  endommag^es 


□    Pages  restored  and/or  laminated/ 
Pages  restaur§es  et/ou  pellicul^es 


Pages  discoloured,  stained  or  foxed/ 
Pages  d6color6es,  tachet6es  ou  piquees 

Pages  detached/ 
Pages  d^tachees 

Showthrough/ 
Transparence 

Quality  of  print  varies/ 
Quality  in^gale  de  I'impression 

Includes  supplementary  material/ 
Comprend  du  materiel  supplementaire 

Only  edition  available/ 
Seule  Edition  disponible 

Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc.,  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partiellement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  h\^  filmdes  d  nouveau  de  facon  d 
obtenir  la  meilleure  image  possible. 


10X 

14X 

18X 

22X 

26X 

90X 

y 

1 

12X 

16X 

20X 

24X 

28X 

32X 

' 

The  copy  filmed  here  has  been  reproduced  thanks 
to  the  generosity  of: 

National  Library  of  Canada 


L'exemplaire  film^  fut  reproduit  grace  d  la 
g6n6rosit6  de: 

Bibliothdque  nationale  du  Canada 


The  images  appearing  here  are  the  best  quality 
possible  considering  the  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


Les  images  suivantes  ont  6t6  reproduites  avec  le 
plus  grand  soin,  compte  tenu  de  la  condition  et 
de  la  nettet^  de  l'exemplaire  filmd,  et  en 
conformity  avec  les  conditions  du  contrat  de 
filmage. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  an.i  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprim^o  sont  film^s  en  commenqant 
par  le  premier  plat  et  en  terminant  soit  par  la 
derni^re  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration,  soit  par  le  second 
plat,  selon  le  cas.  Tous  les  autres  exemplaires 
originaux  sont  film6s  en  commenpant  par  la 
premidre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  et  en  terminant  par 
la  derni^re  page  qui  comporte  une  telle 
empreinte. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  —*- {meaning  "CON- 
TINUED ").  or  the  symbol  V  (meaning  "END"), 
whichever  applies. 


Un  des  symboles  suivants  apparaitra  sur  la 
dernidre  image  de  cheque  microfiche,  selon  le 
cas:  le  symbole  — ^  signifie  "A  SUIVRE",  le 
symbole  V  signifie  "FIN". 


Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  etre 
film^s  ck  des  taux  de  reduction  diffdrents. 
Lorsque  le  document  est  trop  grand  pour  etre 
reproduit  en  un  seul  clich6,  il  est  film6  d  partir 
de  Tangle  &-up6rieur  gauche,  de  gauche  d  droite, 
et  de  haut  en  bas,  en  prenant  le  nombre 
d'images  ndcessaire.  Les  diegrammes  suivants 
illustrent  la  mdthode. 


1 

2 

3 

1 

2 

3 

4 

5 

6 

€&\ 


FEOM  1 


44Q 
30  C 


4. 


A  DIGEST 


OP 


THE  REPOKTED  CASES 


DETERMINED  IN   THE 


farte  rf  fcrnmon  f  ato  an^  dptg 


IN   THK   NOW 
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Entered  according  to  the  Act  of  the  Parliament  of  Canada,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty,  by  Christopher  RoBtNSON  and  Frank 
John  Joseph,  in  the  office  of  the  Minister  of  Agriculture. 
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NEW  TRIAL. 


2530 


nr  Lord 
Fkank 


that  effect  also  appeared  in  the  paper.  H.  denied 
tlie  receipt  of  tlio  letter.  In  an  action  by  plaintiff 
as  assignee  of  S.  &  C.  : — Held,  (Jalt,  J.,  diss., 
that  tlie  plaintiff  could  not  recover,  for  that, 
even  if  the  whole  twelve  insertions  were  allowed, 
the  amount  paid  was,  upon  the  evidence  set  out 
in  the  case,  a  fair  remuneration  tlierefor.  Per 
(ialt,  .J.,  the  plaintiff  was  entitled  to  recover  .?3'2, 
for  one  more  insertion,  for  altliough  the  adver- 
tisement shewed  that  it  slumld  not  have  been 
continued  after  tlie  lOtli  December,  yet  the  deal- 
ings between  the  parties  precluded  defendants 
from  (jucstioning  the  rate  of  charges.  Sincldlr 
v.  The  Ottaira  Iron  and  Steel  MaiiufuHurhnj  Co., 
27  C.  P.  410. 
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NEW  TRIAL. 

I.  In  What  Ca.sks. 

1.  Pmal  Actions,  2r)30. 

2.  Defamation,  So.'JO. 

3.  Ejectment,  2531. 
Interideader,  2532. 

Malicious  ArreM  or  Prosecution,  2533. 
Actions  for  XejUi/ence,  2534. 
Seduction— See  Seductiox. 

In  Criminal  Afntlerif — Tndict mentx  for 
Jli.ide  mean  ours  and  Sununarij  Con- 
victions, 2530. 

Other  Actions,  2537. 

Verdict  Under  £M,  2538. 

Danwijes  Trijling  or  Inadeiiuate,  2539. 

Trijlinij  sums  Invoiced,  2541. 

Allowinr/  Two  or  Mor".  Xew  Trials, 
2541. 

II.  For  What  Cause. 

1.  Excessive  Damages. 

(a)  Actions  of  Contract,  2544. 

(b)  Actions  of  Tort,  2545. 

2.  Trial  l)i/  Surprise,  or  in  the  Abseiiceof 

Evidence,  Counsel,  or  Parties. 

(a)  Al)sence  of  Evidence,  2548. 

(b)  Absence  of  Counsel,  2549. 

(c)  Affidavit  Required,  2550. 

3.  Testimony    Contrary    to    Expectation, 

2551. 
Discovery  of  New  Evidence,  2553. 
False  or  Mistaken  Evidence,  2555. 
Examination  and  Rejection  of  Witnesses, 

2555. 
Improper  Admission  of  Evidence,  2556. 
Improper  Rejection  of  Evidence,  2558. 
Misdirection  of  Judge,  2559. 

10.  Ruling  as  to  Right  to  Begin,  2562. 

11.  Non-direction  of  Judge,  2562. 

12.  Where  Verdict  is  against  Law  and 
Evidence,  Weight  of  Evidence,  or 
Judge's  Charqe. 

(a)  Where  Crime  is  Charged  against 
Pluintifor  Defendant,  2563. 

(b)  Where  Fraud  is  Charged,  2563. 

(c)  Where  Forgery  is  Alleged,  256i. 

(d)  Facts  not  fully  Elicited,  2565. 
159 


4, 
5. 
6. 

7. 
8. 

0 


(e)  Where    Verdict    does   Sidislantial 

Justice,  25fl(!. 

(f)  Where  the  Apjilieant  haslirrn  Neg- 

ligent, 25(;7. 

(g)  Verdict  Perverse,  25()8. 
(h)  Trial  Without  Jury,  2568. 
(i)  Other  Cases,  25()0. 

1.3.    To  Amend  Pleadings,  2575. 

14.  Olijeefitms   not   Tabn  at    the  Trial  or 

Waived,  'loll. 

15.  Inconsistent  Verdicts,  2578. 

16.  Jury. 

(a)  Improper  Jury,  2579. 
(l.>)  Jtiry  Improperly  Injluenced,  2580. 
(c)  Mistake  and  /}nj>ropriety  in  giving 
Verdict,  2581. 

17.  Other  Causes,  2582. 

III.  New  TitiAi.  Granted  Inj^tead  of  Non- 

suit, 2584. 

IV.  On  What  Terms,  2584. 

V.  Motions  for. 

1.  Affidavits,  2586. 

2.  Several  Defendants,  2587. 

3.  Where  there  are  Several  Issues  orCounta, 

2588. 

4.  When  to  be  Made,  2588. 

5.  Form  of  Rule,  2589. 

6.  Taking  out  and  Serving  Rule,  2590. 
7..  Other  Cases,  2590. 

VI.  Disciiarcjino  Rule  for  Non-Payment  ok 

Costs,  2590. 

VII.  In  Criminal  Cases— -S'ce  Criminal  Law. 


I.  In  What  Cases. 
1.  Penal  Actions. 
A  new  trial  was  refused  wliere  jjlaintifT  had 
been  nonsuited  owing  to  the  absence  of  a  mate- 
rial witness,  the  action  being  of  a  penal  character 
against  a  magistrate.  Macaulay,  J.,  diss.  Stin- 
,wrt  V.  Scollick,  2  0.  S.  217. 

Where  in  a  qui  tarn  act!  in  for  usury,  the 
plaintiff  was  nonsuited  for  not  producing  certain 
promissory  notes  in  the  negotiation  of  which  the 
usury  had  taken  place,  the  only  evidence  oflfered 
to  account  for  their  non-production  having  been 
a  letter  that  they  were  not  to  be  found  m  the 
office  of  the  judge's  clerk,  where  it  wan  sworn 
they  had  been  filed — the  court  refused  to  set 
aside  the  nonsuit,  upon  affidavit  that  tliey  had 
been  found  since  the  trial.  Root  qui  tarn  v. 
Woodward,  1  Q.  B.  311. 


2.  Defamation, 

New  trial  refused  in  slander,  where  damages 
were  complained  of  as  too  small.  Atkins  v. 
Thornton,  Dra.  239  ;  Doe  d.  Proctor  v.  Allen, 
T.  T.  2  &  3  Viet. 

Slander  for  accusing  the  plaintifiF  of  larceny  ; 
verdict  for  £150.  The  court  refused  a,  new  trial 
either  on  the  grouml  of  excessive  damages  or  that 
one  of  the  principal  witnesses  for  the  plaintiff 
was  shortly  after  the  trial  convicted  of  forgery 
and  sentenced  to  banishment.  Eakina  v.  Evans, 
3  0.  S.  383.  ;. 


2531 


NEW  TRIAL. 


2532 


Thu  clwir^'o  had  liecn  that  the  i)laintiff  took 
ineiliciiiL'  tn  indcuro  aliortiiiu  ;--  Held,  tli.lt  tliu 
(lainayt's  (tl(K))  though  hirgo,  wore  not.undur  tliu 
L'iruuiiistiiiicfS,  cxcesBivu.      Milhr  v.    Jluinjhtuii 

10  (,).  n.  ;uH. 

In  an  action  for  lil)ul,  tlie  imputations  being 
of  a  very  shinderous  character,  and  a  justitication 
l)le;vdcd  wliicli  w.is  not  attempted  to  be  i)roved, 
the  verdict  being  for  f'_'0<),  the  court  refused  a 
new  trial  for  excessive  damages,  though  they 
Would  have  been  nuicli  better  satisfied  with  a 
smaller  verdict.  Vj'iven'r  v.  Ilojj'maii,  15  ii.  B. 
441. 

In  an  action  for  a  libel  publisiied  in  a  ncws- 
paper  ayainst  the  i)laintiff  in  his  professional 
eaj)acity  as  town  engineer,  &c.,  a  verdict  for 
defendant  on  evidence  preponderating  greatly 
in  plaintiff's  favour,  was  set  aside  on  payment 
of  c<j3ts.     rc/ir.i  V.   Wullarc,  .5  (J.  P.  :238. 

The  words  charged  were  spoken  at  an  election 
with  reference  to  plaintitl'a  (pialilicatiou,  a  mat- 
ter in  whicli  ilefendant  had  an  interest,  and  on 
which  it  i.s  of  consecjueuce  to  encourage  freedom 
of  discussion.  The  evidence  was  doubtful  .as  to 
the  sense  in  ■which  they  were  used,  and  the 
damages  large,  £150.  The  court  granted  a  new 
trial  on  payment  of  costs.  Sivaii  v.  Cldhmd,  13 
Q.  B.  3.S5. 

AVhcre  in  slander  charging  theft  theverdict  was 
for  the  plaintitl'  for  £5,  and  the  court  considered 
the  evidence  was  proi)erly  left  to  the  jury,  al- 
though they  would  have  been  better  satisfied 
with  a  verdict  for  defendant,  a  new  trial  was 
refused.    Xulaii  v.  Tii)jAnij,  7  C.  P.  524. 

Words  imputing  to  the  plaintiff  the  h.aving 
taken  a  false  oath,  but  not  in  any  judicial  pro- 
ceeding, or  on  any  occasion  where  it  would  be  an 
offence  in  law,  are  not  .actionable  ;  but  where  the 
jury  on  such  a  charge  gave  £2  10s.  damages,  the 
court  refused  a  new  trial  in  order  to  give  defen- 
dant his  costs,  but  arrested  the  judgment.  Ilogle 
V.  Jloijk,  IG  y.  B.  518. 


3.  Ejectment. 

The  court  will  not  necessarily  grant  a  new  trial 
in  ejectment  on  the  merits,  the  verdict  not  being 
conclusive  upon  the  parties.  Doe.  d.  Staiujield 
V.  Whitnvij,  Tay.  130. 

A  new  trial  refusetl  in  ejectment,  the  .affidavits 
not  being  sufficiently  explicit,  and  the  court 
stating  that  the  defendant  could  bring  an  action 
to  recover  back  possession.  Doe  d.  Brown  v. 
Fraser,  4  0.  S.  371. 

The  court  will  not  grant  a  new  trial  to  enable 
a  mortgiigor,  plaintiff  in  ejectment,  to  shew  his 
own  deed  void  for  usury,  and  thus  eject  a  stranger 
who  sets  up  as  a  defence  a  mortgage  to  a  third 
party.     Doe  d.  McBvrnie  v.  Lundy,  1  Q.  B.  186. 

A  third  new  trial  in  ejectment  refused,  though 
the  court  thought  the  evidence  strongly  prepon- 
derated against  the  verdict.  Doe  d.  Harris  et 
ux.  V.  Bennon,  3  Q.  B.  164. 

It  was  shewn  by  affidavits,  in  moving  for  a 
new  trial  in  ejectment,  that  the  plaintiff  nad  in 
fact  been  attained  for  treason,  and  the  land  in 
question  forfeited  to  the  Crown,  and  on  this 
ground  the  court  granted  the  defendant  a  new 
trial  on  payment  ofcosta.  Butler  et  al.  v.  Donald- 
son, 12  Q.  B.  255. 


The  jury  having  found  a  general  verdict  for 
the  plaintitf  in  ejectment,  though  the  defendant 
Wiis  in  fact  entitled  to  the  part  he  had  cleared:— 
Held,  not  gn  und  for  a  new  tri.al,  but  for  an 
ai)plication  to  restnin  the  plaintiff  fmm  taking 
iPOHscHsion  ,)f  such  part.  Firr'nr  v.  Muadir,  12 
y.  H  371). 

In  ejectment,  where  plaintiff  had  been  out  of 
possession  more  than  forty  years,  ami  had  asser- 
ted no  right,  but  declared  that  he  owned  no  land 
in  the  township,  aiul  the  deed  under  wliich  ho 
claimed  h.id  a  suspicious  appearance,  the  jury 
having  found  in  his  favour,  a  new  trial  was 
granted.     Kilcliiim  v.  Miijlitimvt  ttl.,  14  (^  B.  l)<). 

A  new  trial  granted  in  ejectment  with  costs  to 
.abide  the  event,  where  there  was  reason  to  doubt 
upon  the  evidence  whether  the  deed,  under  which 
plaintitf  claimed,  was  not  executed  after  the  issu- 
ing of  the  writ.     Bm-tcU  v.  Bciimii,  21  Q.  H.  143. 

The  court  has  power  to  grant  a  new  trial  .as  to 
half  of  a  lot  of  land  allowing  a  verdict  to  st.aiid 
as  to  the  other  half,  when  the  granting  of  such 
new  trial  is  in  the  discretion  of  the  court  ;  and 
this  in  ejectment.  When  the  new  trial  is 
ordered  ex  debito  justiti.'u,  the  whole  record  is 
tlirown  onen  ;  and  this  will  be  done  in  eject- 
ment, unless  defendant  consents  to  a,  verdict 
standiiijj'  for  such  portion  of  the  land  as  the 
plaintiff  h.as  failed  to  prove  title  to.  McXub  v. 
fitiwnrt,  15  C.  P.  189. 

In  ejectment,  defendant  cLaimed  by  length  of 
possession  by  herself  and  ancestor.  The  evidence 
as  to  her  possession  being  continuous  wa.s  con- 
ilicting,  and  for  part  of  the  time  it  appe.-.rcd  to 
have  been  by  such  cacts  as  keeping  the  key  of  the 
house,  and  leaving  upon  the  premises  one  or  two 
trifling  articles,  with  an  occasional  return  to  the 
place.  The  whole  case  w.as  left  to  the  jury  on  the 
evidence,  the  Judge  charging  that  lie  could  not 
say  there  had  not  been  a  keeping  of  possession 
shewn.  It  appeared  that,  in  any  event,  the  most 
the  defeiid.ant  could  recover  would  be  a  very  in- 
considerable portion  of  the  land  in  question,  and 
there  had  been  already  two  verdicts  against  her. 
The  court  refused  a  second  new  trial.  Lewis  v. 
Kelly,  17  C.  P.  250. 

Tlie  plaintiff,  in  an  action  of  ejectment,  h.aving 
slept  upon  his  riyhts  for  nearly  twenty  years, 
and  the  jury  having  found  for  the  defendant 
upon  the  secondary  evidence  of  deeds  and  pa- 
pers set  out  in  this  case,  the  court  refused  to 
interfere.     Ileany  v.  Parker,  27  Q.  B.  509. 


4.  Interpleader. 

The  clerk  of  a  Division  Court,  acting  under 
13  &  14  Vict.  c.  53,  s.  102,  issued  an  interpleader 
summons  of  his  own  authority,  without  the 
bailiff's  request.  Both  p.arties  attended  before 
a  barrister  appointed  by  the  judge  of  the  court, 
who  was  ill,  and  an  order  was  made.  The  judge 
afterwards  oixlered  a  new  trial,  which  took  place. 
Defendant  was  convicted  for  perjury  committed 
upon  that  occasion  : — Held,  that  Doth  parties 
having  appeared  the  proceedings  in  the  first 
instance  could  not  be  considered  void  for  want 
of  a  previous  application  by  the  bailiff:  but, 
Held,  also,  that  it  was  not  competent  for  the 
judge  to  order  such  new  trial,  the  first  order 
being  made  final  by  the  statute  ;  and  that  the 
conviction  was  therefore  illegal.  Retjina  v.  Doty, 
13  Q.  B.  398. 
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A  verdict  having  been  taken  in  an  intorideadcr 
suit  iu  tlie  alisunce  of  defendant,  upon  a  clear 
priuifi  facie  case,  defeuilaut,  upoa  a  motion  for  a 
new  tii  d,  sworc  that  he  ha<l  not  information  of 
the  trial  cii-.niug  on  in  time  to  bo  present,  and 
his  attorney  swore  that  from  informition  ob- 
taiueil  from  the  ))laintill"H  lirotlier  he  verily 
believed  the  defendant  had  a  gooil  defence  on 
the  merits  :— Held,  not  sullieient,  withoiitshew- 
ing  facts  upon  which  ills  lielief  was  founded  ; 
and  sullieient  eiuse  for  his  absence  not  being 
shewn,  a  new  trial  was  refused.  I'rouil/ool  v. 
//,(/•/.//,  1 1  V.  V.  :J89. 

In  an  iiitoriileader  issue,  tlie  verdict  having 
bi.'uu  taken  in  the  absence  of  defendants'  counsel 
an<l  attorney,  the  court  granted  a  new  trial, 
without  reiiuiring  the  usu;d  allidavit  disclosing 
fully  the  merits,  holding  tliat  there  was  not  the 
same  ii  jjessity  for  such  allidavit  iu  an  inter- 
pleader as  in  other  eases.  The  attorney,  who 
was  also  counsel  in  the  case,  not  having  satis- 
factorily excused  his  absence,  the  relief  was 
granted  oidy  on  payment  of  costs  by  him  within 
a  uiiintli.  Viilal  \.  Thr  Hunk <i/'  L'p/nr  ('(iiiiiiIk, 
•2-i  Q.  H.  4.S0  ;  S'.  ('.,  15  C.  P.  421.  fine  Doicjall 
v.  U'iUiii,  24  Q.  B.  433. 

A  ciimmon  law  judge  has  no  power,  unless 
when  given  him  by  statute,  to  direct  a  feigned 
issue  to  be  tried  by  a  jury  ;  the  most  he  can  do 
is  to  refer  the  parties  to  the  full  court  for  the 
reipiired  relief,  or  perhaps  to  grant  a  summons 
returnable  in  ecmrt.  As  he  cannot  grant  a  new 
trial  in  such  issue  himself,  so  he  cannot,  by 
creating  a  proceeding  of  the  kind,  confer  this 
jurisdiction  upon  the  court,  which  will  therefore 
refuse  to  interfere.  JIcLcKKjItliii  v.  JIcLain/hlin, 
15  0.  P.  182. 

Where  on  an  interpleader  issue  the  amount  in 
dispute  was  •'i?()0.40  only,  and  a  verdict  was  given 
for  tlie  claimant,  which  the  judge  of  the  county 
court  who  tried  the  issue  was  satistied  with,  the 
court  refused  a  new  trial,  although  they  thought 
that  if  the  case  had  originally  come  before  this 
court  for  trial  on  the  same  evidence,  the  opinion 
of  the  court  might  have  been  against  the  claim- 
ant. Gourlayv.  Imjram,  2  Cliy.  Chamb.  309. — 
Mowat. 


5.  Afalicious  Arrest  or  Prosecution, 

Whore  in  an  action  for  a  malicious  arrest  on  a 
ca.  re.,  the  jud^e  was  of  opinion  that  want  of 
probable  cause  had  not  been  shewn,  anil  charged 
the  jury  strongly  to  that  effect,  but  still  did  not 
peremptorily  direct  them  to  find  for  defendant, 
the  court  granted  a  new  trial  without  costs. 
Ti/kr  V.  BahiiKjtoti,  4  Q.  B.  202. 

In  an  action  for  a  malicious  arrest  under  a  ca. 
re.,  the  plaintiff  gave  general  evidence  of  his 
solvency,  &o.  :  no  malice  was  proved  on  the 
part  of  the  defendant ;  the  defendant,  however, 
tjave  no  evidence  to  shew  upon  what  ground  he 
had  arrested,  and  the  jury  found  nominal  dam- 
ages of  Kia.  for  the  plaintiff.  A  rule  obtained 
for  a  new  trial  on  the  evidence,  was,  under  the 
circumstances,  discharged.  Luons  v.  Kdhi,  6 
Q.  B.  278. 

Though  the  court  thought,  in  an  action  for  a 
malicious  arrest,  a  verdict  for  the  defendant 
■would  have  been  more  proper,  yet  as  no  clear 
ground  had  beeu  shewn  by  defendant  for  the 


suspicioi.  sworn  to,  and  there  wis  no  nusdirec- 
tion,  they  refu4ed  a  new  trial.  J),iri.H  v.  Fur- 
tum;  GQ.  B.  281. 

The  court  refused  to  set  aside  a  fourtii  verdict 
for  iilaintitl'  for  malicious  arrest,  although  wrong, 
alleging  as  one  reason  tliat  lU'feiidant  slmuld  at 
least  have  obtained  a  special  jury.  Smi/h  v. 
MrKiiy,  11  q.  B.  111. 

Upon  an  action  brouifht  for  tniliciouf.  arrest, 
whore  tlu!  jury  notwithstaudiiiL;  strong'  evidenco 
for  defendant,  and  the  jnd'^'e's  clnrg'  in  bis 
favour,  found  for  tlie  |ii  liiitill',  tlie  court  set 
asiile  the  verdict  ami  granted  a  new  trial  with- 
out costs.      Srniiloii  y.  Mrl),,ii<i'jli,  8  C.  1'.  82. 

In  an  action  for  mUicious  arrest,  the  jury 
found  for  the  plaintill'  i'75.  Tlie  court,  althcmgh 
not  altogether  satislii'd  with  tlie  venliet,  refused 
a  new  trial,  there  being  evidmict^  sutlicient  to 
uphold  it,  'he  iiuestion  being  one  entirely  within 
their  provi.  jc.     Kiio.i-  v.  <.'/>  nldiid,  8  C.  1*.  170, 

In  an  action  for  mvlieious  arrest  on  a  criminal 
charge,  though  the  judge  cli:vrg(Ml  strongly  for 
the  plaintitl',  and  the  evidence  appeared  to  be 
strongly  in  his  favour,  the  court  refused  to  in- 
terfere with  a  verdict  for  defendant,  but  would 
not  give  defendant  the  costs  of  the  application. 
Miller  v.  Ball,  19  C.  P.  447. 

Action  for  malicious  prosecution.  .'f!  1,000 
damages.  New  trial  refused.  A/ijili'/dii  v.  Lej)' 
pir,  20  C.  P.  138. 

Action  for  malicious  prosecution;  verdict  for 
$1,000.  The  court,  considering  the  damages  ex- 
cessive, allowed  the  insertion  of  a  count  in  tres- 
pass in  lieu  of  that  in  case,  if  the  plaintitl'  would 
consent  to  reduce  the  verdict  to  iiiiSOO ;  and  if 
not,  granted  a  new  trial  on  payment  of  costs, 
witli  leave  to  the  plaintiff  to  amend.  Munroe  v. 
Abbott,  39  Q.  B.  78. 

In  an  action  for  maliciously  suing  out  an  at- 
tachment in  the  Division  Court,  it  ajjpeared  that 
the  defendant,  when  he  made  the  aflidavit,  was 
aware  that  the  plaintiff  was  then  actually  in 
prison.  For  the  defence  it  was  shewn  that  the 
goods  attached  were  eventually  sold  under  exe- 
cutiona  against  the  plaintiff,  and  therefore  no 
substantial  damage  was  suffered.  The  court, 
however,  refused  a  new  trial  on  this  ground,  the 
verdict  being  small.  Owens  v.  I'urccll,  11  Q.  B. 
390. 

The  damages,  in  an  action  for  maliciously  suing 
out  an  attachment,  being,  in  the  opinion  of  the 
court,  excessive,  a  new  trial  was  ordered  unless 
the  plaintiff  would  consent  to  reduce  the  verdict 
to  a  sum  specified.    Hood  v.  Cronkite,  29  Q.  B.  98. 

In  an  action  for  maliciously  causing  the  arrest 
of  the  plaintiff  as  a  lun.atic,  the  jury  found  that 
the  defendant  acted  maliciously  and  without  any 
reasonable  or  probable  cause,  but  they  gave  a 
verdict  only  for  one  shilling.      A  new  trial  was 

f ranted  for  smallness  of  damages.     Hagarty,  C. 
.,  dissenting.     Dobbijti  v.  Decow,  25  0.  P.  18. 


6.  Actions  for  Xeijliijence. 

Action  for  injury  received  by  plaintiff,  a  pas- 
senger in  defendant's  stage,  through  negligent 
driving  and  overloading.  The  fact  of  negligence 
was  left  fully  to  the  jury,  and  they  found  for  de- 
fendant, who  had  offered  after  action  brought  to 
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pay  C'2'>  ami  oosts,  wliiili  was  rcasoiialili!  umii- 
JK!lis:itinii.  Till'  ccillit,  tll<ill),'li  tlity  wcilllil  liiivc 
i)i;uii  hcttcr  sati.sliid  willi  ii  vei'ilict  fur  iiliiiiitill' 
rofuHoil  to  iiitti'tt.'1'i!.    h'riiiii/v.  C'i)iik,4  (.).  H.  2()8_' 

Action  on  niarino  [nilicy.  Ihhuo  uh  to  tlio  nug- 
ligcnci^  of  (.Miitain  ami  cn.w  in  navigating  tliu 
vcsMul,  liy  which  tlui  loss  was  allcgcil  to  have 
))ccn  <;anNcil.  Verdict  for  ilctcmhvnt.  Mow  trial 
rc'fnscil  on  tlic  cvidcntc.  (lil/vn/jif  v.  JliiliKli 
2\\)ith  Aiiiir'nd  /'/;■(  mill  Li/c  Aki.Co.,  7  t,).  J5.  lOS. 

Action  for  injury  to, plaintill',  a  pasucnger  in 
defomlants'  cars,  caused  l>y  an  iixle  breaking. 
A'urdict  for  idaintill'.  New  trial  refused.  'J'/iitt- 
cliir  V.  anat  \y<.>l<  ni   I!.  11'.  Co.,  4  C.  1'.  54.T 

Tho  jury  having  given  !*2,(KH)  <laniagea  in  an 
action  hy  plaintitf  for  injuries  sustained  l)y  de- 
fendants' railway  as  a  iiassenger,  the  eviclencc 
us  to  the  injury  heing  very  loose,  and  no  medical 
evidence  having  liecn  called,  the  court  granted  a 
new  trial  on  iiaynient  of  costs.  Watmin  v.  Th(^ 
yvrllin-i,  J,',    ll"  Co.,  --'4  (,).  1$.  !)8. 

Action  for  liodily  injury  caused  to  plaintiff 
by  defendants'  negligence  in  carrying  plaintill'. 
Damages  assessed  at  t'(i,  178.  ^«'ew  trial  granted 
for  excessive  danuigcs,  on  the  ground  that  the 
jury  had  not  exercised  a  sound  discretion,  on 
paynuMit  of  costs,  and  on  paymont  of  1)500  into 
court,  with  leave  to  plaintitf  to  accept  without 
prejuilice.  linlrluhr  v.  liujj'alit  (iml  JJrdii/ftird 
li.    \V.  Co.,  ;■)  (J.  1'.  127. 

Action  against  a  railway  for  negligence  in  the 
cnnstructiou  of  their  line,  owing  to  which  an 
enihankmcut  gave  way.  Verdict  for  plaintiff, 
though  several  of  the  nu)st  eminent  engineers 
■were  of  opinion  that  the  emhanknient  was  pro- 
perly and  skilfully  constructed,  and  the  jury 
•were  cautioned  against  valuing  such  evidence 
liglitly.  Jiule  for  a  new  trial  on  tho  weight  of 
evidence  discliarged,  l)raper,  (J.  J.,  diss.  Braid 
y.ariMt  Wvstcni  It  W.  Co.,  10  C.  P.  137  ;  Cimt 
Wvntern  li.  \V.  Co.  of  Ciuuula  v.  liraUl,  1  Moore, 
P.  C.  C.  N.  S.  101;  <J  Jur.  K.  8.  339. 

Case  for  injui'y  causeil  by  collision  of  steam- 
boats at  night.  Verdict  for  plaintifi': — Held, 
that  sufHcient  weight  had  not  been  given  to  the 
fact  that  plaintiti'  s  Ixiat  was  without  the  lights 
re(|uired  by  statute,  and  a  new  trial  was  granted 
tc  determine  whether  the  accident  was  attribu- 
table to  such  default,  in  which  case  the  plaintiff 
could  not  recover.  Cihh-r.-ili'cvv  v.  Jiontcr,  12  C^. 
B.  4b<J. 

Plaintiff  being  about  to  invest  some  money 
employed  defendants  as  liis  solicitors  to  take 
security  upon  two  lots  of  land,  one  of  which  they 
omitted  from  the  mortgage.  The  value  of  the 
lot  omitted  was  not  more  than  .$800,  while  the 
verdict  was  §2,(500.  A  new  trial  was  granted. 
PheljM  V.   IViUoii  H  al.,  13  <J.  P.  38. 

Plaintift  obtained  a  verdict  against  attorneys 
for  negligence  in  not  having  procured  the  attend- 
ance of  witnesses  stated  to  be  material  at  a  trial 
between  plaintiff  and  another,  in  which  plaintifi' 
failed.  It  did  iu)t  appear,  however,  that  the 
evidence  of  such  witnesses  would  have  produced 
a  different  result,  and  defendants'  leading  counsel 
at  the  trial  iii  ([uestion  had  decided  upon  pro- 
ceeding without  such  evidence.  On  these  grounds 
a  new  trial  was  granted.  Wade  v.  Ball  et  al., 
20  C.  P.  302. 

Action  by  plaintiff,  a  pjissenger  in  defendant's 
steamer,  for  refusing  to  sto^)  at  a  wharf  in  the 


ordinary  way,  whereby  plaintill'  was  i?ijurcd  in 
jumiiing  ashore.  N'crdict  for  defendant  agidnst 
the  weight  of  evidence.  Xew  trial  granted. 
Camiritii  v.  Mll/oy,  14  C.  P.  340. 

Action  for  negligence  in  chiving  a  sleigh  and 
horses  ag.vinst  the  plaintiff.  It  apiic.ircd  that 
the  driver  to  get  better  sleighing  liail  turned  off 
the  ro.'ul  to  follow  a  track  along  tlie  ditch  at  ono 
side,  and  that  in  coming  up  again  tiic  sleigh 
upset,  aii<l  the  horses  runnnig  away  overtook 
and  ran  against  the  plaintill.  'I'he  passengers  in 
tile  sleigh  wiiieii  was  upset  a(i|uitted  the  driver 
of  any  negligence  ;  but  another  witness,  who 
was  near  at  the  time,  said  tli.it  he  thought,  if 
more  care  had  been  used  in  coining  up,  the  acci- 
dent would  not  h.ive  happened.  'I'lic  jury  hav- 
ing found  for  the  jilamtilf,  a  new  tri.il  was 
granted.  Itnli'innon  v.  Hiitr/irr  el  al.,  I.">  C^.  15. 
l.TO. 

Action  for  injury  to  plaintiff,  a  dc^'k  hiind  on 
a  vessel,  by  <lefcndants  allow  ing  tiieir  wharf  to 
be  out  of  repair,  and  jilaintitl  s  leg  was  broken. 
He  was  for  live  months  di.sabled,  and  suU'ercd 
nnich  pain  ;  and  it  seemed  that  the  leg  would 
never  be  as  .serviceal>le  as  before.  The  jury  gave 
,€2r)0,  the  full  amount  laid  in  the  declaration. 
New  trial  refused,  .fv/iiimnt  v.  I'ort  JJorir  liar- 
hour  Co.,  17  (}.  li.  I'jI. 

.?32,">  damages — Held  not  excessive  in  an  action 
against  a  munici|)al  cori)oration  for  improper 
construction  of  a  drain,  by  which  plaintiff's  cel- 
lar had  been  overflowed,  putting  him  to  much 
inconvenience  for  several  months.  Riia'cx  v. 
Corporation  of' l/ic  Citi/  of  Toronto,  21  Q.  li. 
157. 

Action  by  hnsband  and  wife  for  injury  alleged 
to  be  caused  to  the  wife  by  defendants'  neglect 
to  have  a  railing  or  guard  along  an  emljankment 
on  a  leading  highway.  Verdict  for  .$2,500. 
New  trial  granted  (m  payment  of  costs,  unless 
the  plaintiffs  would  reduce  the  verdict  to  .$1,250. 
Toni.t  it  n.i:  v.  The  Coriioration  of  I  lie  Toirnnhip 
of  W/iithy,  .35  (,>.  B.  1!)5. 

In  an  action  against  defendants  in  negligently 
allowing  combustablc  matter,  brush,  dtc. ,  to  be 
on  their  track,  whereby  a  tire  was  caused  upon 
it  from  defenilants'  engines  and  spread  to  the 
plaintiff's  land,  &c.,  the  evidence  shewed  that 
the  track  was  in  such  a  state,  but  it  did  not 
clearly  appear  how  the  fire  originated,  or  that 
the  state  of  the  track  caused  the  injury  to  plain- 
tiff's land.  The  jury  having  found  for  the 
plaintiff,  and  the  learned  judge  who  tried  the 
case  being  dissatisfied  with  the  verdict,  a  new 
trial  was  granted  with  costs  to  abide  the  event. 
Jaff'rei/ V.  Toronto.  Grey,  and  Bruce  li.  IT.  Co.,  23 
C.P. '553. 

See  McGuni(/alv.  Grand  Trunk  li.  W.  Co.,  33 
Q.  B.  194,  p.  2572. 


8.  In  Criminal  Matters — Indirtmentu  for  Miide- 
iiieanours  and  Sunimari/  Conuictionn. 

An  indictment  cannot  be  removed  from  the 
assiEe  after  judgment  pronounced,  for  the  purjjose 
of  applying  for  a  new  trial.  lie<iina  V.  Smith, 
10  y.  B.  99  ;  lieifina  v.  Credjbe,  11  Q.  B.  447. 

After  an  acrpiittal  for  nuisance  in  obstructing 
an  highway,  the  court  refused  a  certiorari  to  re- 
move the  indictment  with  a  view  of  applying  for 
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a  iU!W  trial,  or  to  stay  the  entry  of  judgiiieiit,  so 
that  a  new  iiidictiui'iit  might  he  pivfiTicd  and 
tried  witiioiit  prejudice.  Jii'i/iiKiv.  W/iillii  r,  12 
(J.  li.  214. 

After ai'c|uitt;d  for  miirtaiKM-  amotion  was  mide 
for  a  certiorari  to  remove  the  indictment,  with  a 
view  to  a  new  trial,  no  gnmnd  lieiiig  shewn  hy 
alUdavit  ;  and  tile  new  trial  was  moved  for  on 
the  same  day,  heing  tile  fourth  day  of  term  : 
llild,  that  tlie  certiorari,  after  the  aci|nittal, 
could  not  is^^le  as  of  course  ;  Imt  th.it  if  it  could, 
it  would  have  lici'ii  umiceessary  to  move  for  a 
new  trial  within  tiie  (irst  four  davs  of  term. 
h'i';/iiiii  V.  '•■•.oirdi,  14  (>>.  B.  ;-)!»!. 

Defendant  was  convicted  of  an  assault  at  the 
Quarter  Sessions  and  lined,  hut  during  the  same 
.sessions  he  olitained  a  new  trial  on  his  own  atli- 
davit,  and  was  ae(|uitted  at  the  following  ses- 
sions ;  Held,  that  the  (,tuarter  .Sessions  had 
authority  to  grant  such  new  trial,  and  that  this 
court  could  not  interfere.  Riii'tnti  x.Fil.ijn-abl, 
20  Q.  B.  o4(i. 

Defendant  was  eoinietcd  at  the  Becorder's 
Court,  on  contradictory  evidence,  for  obstruct- 
ing a  highway,  tiic  result  of  the  verdict  luingto 
show  that  he  and  several  others,  w  hose  houses 
and  greenhouses  had  been  standing  for  sixty 
years,  were  encroaching  upon  the  street.  A  new 
trial  having    been  refused,    on  appeal  only  tl 


evidence   was    returned  to  the  Court  of  (^hieen's  !  """^' 
Beiuli,  with  a  eo(iy  of  the  rule  nisi.     The  court  [ 
uiiiler  these   circumstanecs,  considering  the  iiii-  i 
poi'taucc  of  the  case,  (iml  llint  llir  iji'viuhIh  nf  tln' 
jiiili/iiii  iif  lic/dir  ii'iri'  iiiit  i/ivi-ii  ti>  llniii,  directed  a  i 
new  trial,  contrary  to  the  usual  rule,  which  was 
alliruiud,  that  such  ajipeals  will  not  be  entertained  i 
upon  the  (piestioii    of  evidence.     Jici/iim  v.  J/c-  i 
Lean,  22  Q.  B.  44,3. 

Defendant  in  a  criminal  case  obtained  a  rule 
nisi  for  a  new  trial,  but  his  term  of  iiiiprisonmont 
expired  before  judgment  could  be  given  after 
the  argument,  and  the  decision  therefore  became 
iiiiiiiatei'ial.  J'l-ijiini,,  v.  I'tiititvuii,  27  Q.  B. 
142. 


jiidice  of  the  other  creditors  •■[  the  defendant, 
,1  new  trial  was  granted.  J.nriM  \.  linbr,  13  (J. 
1*.  M{\. 

One  M.,  an  att.achinfj  creditor  of  defendanto, 
a|>plied  for  a  new  trial  of  this  laiise,  which  was 
granted  on  ])aynient  of  costs.  'V\w  rule  wan 
taken  out,  Imt  luiver  served,  and  snnsei|Uently  M. 
gave  plaintiir  notice  tliat  he  h;id  aliaiidoned  saiiio. 
On  applicaticui  liy  pl.ilntiir,  on  iiotlee  to  M.,  to 
shew  cause  wl.'y  said  rule  -liould  Mot  bi'  din- 
charged,  \\ith  costs  to  be  p,i  I  by  M.  ;  -llehl, 
that  the  application  by  M.  was  in  the  nature  of  ii 
I  collateral  proceeding,  and  though  In'  might, 
when  voluntaiily  seeking  the  ai<l  of  the  court, 
have  been  ordereil  to  Jiay  the  costs  of  opposing 
the  rule  which  he  had  obtained.  In;  couhl  not 
now  be  (Uilcred  to  ]i.iy  the  same  when  brought 
before  the  court  by  eoiii[)ulsion,  and  not  being  iv 
liarty  to  the  record.     .V.  C,  14  C.  J'.  :i3(i. 

Where,  upon  a  (ommissioii  issueil  against  the 
overholdiiig  tenant  under  C.  S.  I'.  C.  c.  27,  the 
first  jury  sumnioiicd  could  not  agree  and  were 
discharged  ;  -  Held,  that  anotlnr  jury  might  bo 
suniinoiied,  ami  an  ellectual  impiisition  held. 
In  ri'  Woudhnnj  vl  iix.  ami  Miirx/iiiU,  10  <,».  B. 
5!)7. 

Where  actions  are  brought  in  the  inferior  ju- 
risdiction of  the  siijierior  courts  for  trilling 
amounts,  which  might  have  been  recovered  at 
h  less  expense  in  the  inferior  courts,  tho 
courts  will  not  favour  such  actions  by  granting 
new  trials  in  ca.ses  which  rest  in  their  iliscretion. 
It  must  be  clearly  shewn  that  the  direction  of  a 
presiding  judge  has  been  wrong,  or  that  the 
verdict  has  been  against  evidence.  C'oniilnr/c  v. 
Munr,',  (i  C.  P.  434. 


Where  a  conviction  has  been  attirmcd  by  a 


A  jilea  was  pleaded  bringing  title  to  l.iud  in 
(juesti(Ui,  and  after  a  verdict  for  the  iilaiiitill'  a 
new  trial  was  grantcil,  on  tlie  ground  that  tho 
court  had  no  jurisdiction.  On  appeal,  the  judg- 
ment was  reversed,  as  the  court  having  no  juris- 
diction could  not  grant  a  new  trial,  t'dwplwll  v. 
DariiUim,  1!)  (I  1{.  222. 


Held,  that  under  .32  Vict.  e.  2.3,  O.,  a  judge  of  a 
Division  CVuirt  has  power  in  garnishiiiciit  pro- 


luiyonaii  appeal  to  the  guartcr  Sessions,  that  I  <'«t^'li"fe"*.  when  the  justice  of  the  Ciise  re(purea 
coiirt  has  no  authority  to  grant  a  new  triah  ''.  *"  «™it  ■■>■  "««'  tnal  after  a  lapse  of  fourteen 
Vcadr  awl  BiiK/lnnmi,  28  Q.  B.  551.  '^^y^>  notwithstanding  V.   S.   U.  C.  c.    li),  sec. 

.  .        ^    107.     /n  /•('  MvLeaii  and  McLioil,  o  I'.  11.  407.- 

In  no  case  of  uiisdemeanour,  after  verdict  of  (j_  l_  Chamb.— Hacarty. 
ac;juittal,  will  a  new  trial  be  granteil,  on  the 
ground  that  the  verdict  is  against  evidence  or 
the  weight  of  evidence.  In  cases  of  non-fea- 
sauee,  such  as  non-repair  of  a  highway,  a  new 
trial  may  be  ordered  on  the  ground  of  misdirec- 
tion, impr<iper  reception  or  rejection  of  evidence  ; 
but  in  eases  of  misfeasance,  such  as  obstruction 
of  a  highway,  it  is  doubtful  if  a  new  trial  should 
be  granted  in  any  ease.  J{e(/iiia  v.  Port  Perry 
and  Port  Whitlaj  R.   W.  Co., '.38  Q.  B.  431. 


9.  Other  Actions. 

An  absconding  debtor  returning  to  the  province 
after  verdict  ami  before  judgment,  is  entitled  to 
a  rehearing  by  the  granting  of  a  new  trial. 
liobertmi  et  al.  v.  Bark,  5  0.  S.  75. 

In  an  action  under  the  Absconding  Debtors' 
Act,  upon  a  motion  by  an  attaching  creditor, 
upon  affidavits  which  shewed  fraud  and  collusion 
between  the  plaintiff  and  defendant  to  the  pre- 


10.   Verdiet  Under  .£:.'(). 

Smallness  of  damages  is  no  objection  to  a  new 
trial,  when  the  verdict  is  manifesth'  contrary  to 
evidence  and  the  judge's  opinion.  Bruokjield  v. 
Hiijur,  Tay.  200. 

Nor  when  one  distinct  head  of  the  plaintifif'a 
demand  has  been  improperly  disallowed.  Mad- 
dock  V.  aiam,  5  Q.  B.  229. 

An  injury  to  a  water  course  is  consideretl  as 
an  injury  to  a  permanent  right,  and  in  such  a 
case  the  court  will  grant  the  plaintiff  a  new  trial, 
although  the  probable  amount  to  be  recovered 
by  a  verdict  may  not  be  large.  Ajiixd(jarth,  v. 
Rhymal,  Tay.  427. 

In  trespass  qu.  cl.  freg.  defendant  pleaded 
liberum  tenementum,  and  on  the  trial  the  jury- 
gave  £5  damages  for  plaintiff,  against  the  judge's 
charge.      The  verdiet  being  contrary  to  law  : 
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Held,  tliat  tli(!  urnallticHM  of  ilfiningOH  wiih  iin 
riiawni  (iniiiiiMt  a  now  trial,  l)euauHii  thti  vcrdiiit  if 
it  Htdod  wcpuld  1)0  cdiicliiHivo  on  tlio  parties  an  to 
their  riylitM.     Sajxr  v.  Mnmh,  T)  ().  S,  (»8. 

Where  in  trover  tho  court  thought  the  jury 
should  have  treatcid  the  traiiHaetioii  an  lieiiiL'  on 
the  iilainlill'HMWiiMlii'win^,'  ipso  faeto  fraudulent, 
they  granteil  a  new  trial,  though  the  verdiet 
waM  only  [for  CM  lOx.,  with  eostH  to  abide  the 
event,      hiinivl/tiin  v.  ('iihijii;  7  Q-  H.  4r>">. 

In  an  U(^tion  for  maliciously  Kuing  out  an  at- 
tathnicnt  in  the  Mivisiun  Court,  it  appoareil  that 
the  defendant,  when  lie  niaiU^  the  alliilavit,  was 
aware  that  the  iilaintilK  was  then  actually  in 
prinon.  l''oi'  thi^  di^feiice  it  was  shewn  that  the 
goods  attacluil  Were  eventually  sold  under  exe- 
cutions against  the  ]ilaintitr,  and  therefore  no 
Hulistanlial  damage  was  sutlered.  The  court, 
liowever,  refused  a  new  trial  on  this  gnmnd,  tho 
verdict  heiug  for  oidy  .il8.  Oiveim  v.  I'urcell, 
11  (J.  U.  3!)0. 

When  a  verdict  is  under  t'20,  and  no  perma- 
nent right  is  hound  hy  it,  the  court  will  not  bo 
disposed  to  interfere,  unless  it  appear  to  bo 
clearly  perverse,  or  the  judge  wlio  tried  tho  cause 
reports  that  ho  is  dissatislied.  J'lii/llpn  v. 
Jliitc/iiiinoii.  I.'IQ.  H.  \:W. 

The  court  refused  to  disturb  a  verdict  for  i^'20 
for  trespass  to  land,  as  the  ))leadings  would  have 
to  bo  anicnde<l,  and  a  nov  trial  could  only  be 
granted  upon  jiaynient  of  costs.  Mitiiii  v.  Gal- 
Omit  h  <l  ((/.,  i;u.'.  l".  75. 

A  new  trial  ordered  notwithstanding  the 
tho  amount  recovered  was  loss  than  £'20,  a  public 
right  being  involveil.  /'nuiMf  v.  G/inni/  and  The 
Viirjiurnlkm  iif  Mar\\>u!>i{,  13  C.  P.  5()0. 

Trespas.s  to  land,  and  destroying  fences,  trees, 
and  buildings.  I'leas,  not  guilty,  and  that  tho 
fences  and  liuildings  wore  not  the  plaintiff's. 
The  ([uestion  being  whether  the  plaintiff  could 
maintain  tho  action  before  actual  entry  : — Held, 
that  as  to  tho  land  itself  and  the  trees  he  could 
recover,  tho  defendants  not  having  denied  his 
property  therein,  and  the  damages  being  only  $80 
a  new  trial  was  refused.  JuwM  v.  Jlaucke d a/., 
14  0.  P.  447. 

Held,  that  the  uncertainty  as  to  the  amount 
of  defendant's  liability  in  an  action  for  an  inter- 
ference with  a  water  privilege,  it  being  impossible 
to  ascertain  how  much  of  the  obstruction  was 
caused  by  him  and  how  nnich  by  others,  formed 
no  ground  for  disturbing  a  verdict,  which  was  for 
$40.     Austin  V.  Sni/der,  21  Q.  B.  299. 

The  rule  that  a  new  trial  will  not  be  granted 
where  the  verdict  is  under  £20,  though  against 
evidence,  refers  to  the  amount  of  the  verdict, 
independent  of  any  sum  paid  into  court.  Where, 
therefore,  the  verdict  was  for  $84,  exclusive  of 
$100  paid  into  court,  and  a  new  trial  could  have 
Iseeu  granted  only  on  payment  of  costs,  the  court 
refused  to  interfere.  Grimm  v.  f  inciter,  25  Q. 
B.  383. 


11.  Damages  Trifiing  or  Inadequate. 

The  court  refused  to  set  aside  an  assessment 
of  damages,  upon  the  ground  that  the  verdict 
was  too  low  from  a  misapprehension  of  the  jury. 
Perkins  v.  ScMt,  Tay.  405. 


Damages  aHHCBsed  at  a  less  sum  than  i\w  evi- 
dence appeared  to  warrant.  New  assesBnieut 
ordered.     Leonard  v.  /'(iwling,  3  O.  8.  17. 

New  trial  refused  for  sniallneHs  of  daniagen,  on 
an  alHdavit  that  a  m/iterial  witness  was  aliselit 
from  the  proviiM'i!  at  the  time  of  trial.  Iluilgkin- 
nun  el  III.,  V.  Uriiini,  lU).  If.  4(il. 

The  court  will  not  grant  a  ne'w  trial  at  the  in- 
stance of  the  plaintili  on  account  of  the  snudl- 
ness  of  tho  damages,  except  in  very  clear  castis 
and  under  viuy  peculiar  cinumstances.  In  this 
case,  an  action  on  a  bond  to  convey  land,  it  was 
refused.  McLean,  .),,  diss.  MeJLhnald  v.  Me- 
Donald,  4  Q.  B.  133. 

In  an  action  on  tho  ease,  tho  damages  are  gen- 
erally in  tho  discretion  of  the  jury,  and  tlu'  bare 
fact  of  tho  verdict  a[)pearing  small,  or  not  easily 
to  be  rec(Uicile(l  with  any  ]iarticular  hypothesis 
of  calctdatiou,  is  not  ground  hu'  a  new  trial. 
//ijili  V.  (,'iiuilirliiiiii  it  III.,  (i  ('.  I*.  '>',i'.). 

Where  a  disimtctd  item,  formiui,'  one  distinct 
head  of  tho  jilaintiU's  demand,  has  been  im- 
properly disallowed  by  the  jury,  tiie  piinciiile 
upon  which  the  court  refuses  a  now  trial  to  the 
plaintilf  for  snuvllnoss  of  damages  does  not  apply. 
Miidiloek  v.  Gluxs,  5  (I  B.  220. 

The  18  Eliz.  c.  5  prohibits  tho  compromise  of 
a  (jui  tani  acticm  without  leave  of  the  court. 
Where  therefore  a  jdaintilf  agreed  to  discontinue 
such  an  action  upon  being  ])aid  his  costs,  and  in 
a  8ubso(iuent  action  for  tlioso  costs  recovered 
much  less  than  ho  thought  tho  jury  should  have 
given  liini,  and  applied  to  the  court  for  a  new 
trial,  the  court,  from  the  nature  of  tho  transac- 
tion,  refused  any   relief,     lihikir  v.  Miijirx,  (J 

(J.  B.  i:i4. 

Where  the  damages  given  wore  complained  of 
as  being  too  small,  a  now  trial  was  granted  with 
costs  to  abide  tho  event,  viz. ,  the  event  of  the 
plaintiffs  recovering  more  than  tho  amount  of 
the  first  verdict.  Jonea  it  al.  v.  McDowell,  12 
Q.  B.  214 ;  Craiij  v.  Corcoran,  24  Q.  B.  40G. 

T.  contracted  to  do  certain  work  for  plaintiffs 
at  a  price  belowits  value,  and  did  what  at  the  con- 
tract price  would  come  to  about  £2,090,  allowing 
certain  deductions,  which  the  plaintiffs  claimed 
to  make  for  im])erfect  work.  He  than  abandon- 
ed it  and  left  tlio  province,  having  received  from 
the  plaintiffs  about  £2,925.  The  plaintiffs  con- 
tracted with  others  to  finish  the  road,  at  about 
£980  more  than  they  would  have  had  to  pay  T. , 
and  l)rought  an  action  against  T.  and  his  sureties 
for  breach  of  the  agreement,  claiming  to  recover 
this  £980.  The  jury  gave  only  £50,  and  the  court 
refused  a  new  trial.'  The  Union  Road  Company 
V.  Talbot  etal,  15  Q.  B.  106. 

Slander  of  the  plaintiff  as  a  physician  with 
respect  to  bis  treatment  of  one  H. ,  deceased ; 
verdict  for  Is.  : — Held,  that  the  improper  recep- 
tion of  evidence  would  be  no  ground  for  a  new 
trial,  for  the  plaintiff  had  notwithstanding  ob- 
tained a  verdict,  and  he  did  not  move  for 
amallness  of  damages,  liogers  v.  Munns,  25 
Q.  B.  153. 

The  plaintiff  contracted  to  sell  land  to  A. ,  who 
agreed  to  build  a  house  upon  it.  A.  put  up  the 
house,  but  plaintiff  refused  to  open  certain  streets, 
as  he  had  agreed  to  do,  and  the  lot  was  in  con- 
sequence inaccessible.  A.  then  assigned  to 
defendant,  who  moved  the  house  to  another  lot. 
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wliii'h  lin  alio  had  agreed  to  purchase  from  the 

plaintill',  and  aftiT  »nch  removal  the  pliiintill 
eonvryi'd  to  drfciulant  the  latter  lot,  with  all 
the  liiiildiiigs  tlii'rciiu  :  Held,  notwitliHtaniling 
tin:  ili'i'il,  tliat  ]ilaiiitil1'  niiglit  maintain  trovr  for 
the  lioiist^  HO  removed  ;  liut  the  jury  having  given 
otdy  nominal  damages,  tlic  c<iurt  under  the  eir- 
rumstaiu'es  refused  to  interfere.  Clcnrirv,  Ciil- 
loiloi,  ir.  g.  iJ.  M-'. 


\'2.    'I'r'ijViini  Siniin  liirolrnl. 

Where  a  verdict  would  be  ennclusive  as  to  the 
parties'  rights,   smidliiess  of  damagi's   is  no  oli 
|t!cti<in  to  setting   it  aside.     Sn/itr  v.   Mni.ih,  "i 
U.  S.  ()H. 

New  trial  refused  to  enable  plaintilT  to  add  to 
his  verdict  a  trilling  sum  allowed  as  a  sct-ofl'. 
I'liiilhrv.  T,njlor,  I  (,).   15.   \U\). 

Ill  ail  action  of  tort,  when  defendant  has  a 
veniict,  and  the  daiiciges  sufrered  are  but  siiiidl, 
the  court  will  only  grant  a  new  trial,  wliere,  as 
ill  tills  case,  the  ordinary  rights  of  property  seem 
to  li.'ive  been  lost  sight  of.  Sherwood  v,  (lihuini, 
5  Q.  It.  'JO"). 

In  trespiws  c|.  c.  f.  the  court  refused  to  disturb 
a  verdict  for  defendant,  thoiigli  tin;  plaintill'  was 
strictly  entitled  to  nominal  damages.  Cur/Is  <  I 
1l.r.    \-'  Jiiri'i.^,   10  (j.   \\.  4(l(i. 

Where,  on  the  evidence,  nominal  damages 
only  would  have  been  ''ullici"nt,  the  court  re- 
fused to  interfere '1 '('  i  verdict  for  <lefendants. 
Entuii  V.  The  Gore.  Bank,  27  Q.  B.  490. 

The  pi;;  'T  declared  that  he  was  entitled  to 
the  water  oi  a  certain  stream  for  working  his 
mill,  ami  complained  that  defendant,  owning  a 
mill  higher  up,  had  unlawfully  deposited  saw- 
dust, bark,  &c.,  in  tlie  stream,  which  was  carried 
down,  and  choked  uji  the  plaintiff's  mill  pondaml 
races,  itc.  Defendant,  by  his  second  plea,  denied 
the  plaiiititfs  right  to  the  water,  which  the  plain- 
tiff sutticiently  proved,  but,  there  being  no  ap- 
precialile  damage,  the  jury  found  a  general  ver- 
dict for  defendant :  —Held,  that  there  must  be 
a  new  trial,  for  the  right  being  established,  the 
sawdust,  &c..  was  an  injury  to  it,  for  winch  the 
plaintiff  was  entitled  to  a  verdict.  Mifchvllv. 
Ban-ij,  21;  Q.  B.  41(). 

To  an  action  on  an  agreement  for  the  sale  of 
land,  defendants  pleaded,  on  eipiitable  groumls, 
that  the  plaintiffs  contracted  with  them  only  as 
agents  for  the  owner  of  the  land,  and  not  as 
principals ;  and  Semble,  that  the  evidence  set 
out  in  the  report  of  the  case  shewed  that  the 
plaintiffs  knew  they  were  acting  only  as  agents. 
The  jury,  however,  found  against  defendants,  on 
this  (piestion,  and  the  verdict  being  for  $10  only, 
the  court  refused  to  interfere  on  motion  for  a 
nonsuit.  Camphdl  v.  Dennintotin  ct  at.,  23  C.  P. 
339. 


The  court  will  grant  repeated  trials  uliero 
verdicts  are  rendered  contrary  to  law  and  I'vi- 
dcin'c,  espei  lally  ill  cimcs  affecting  continuing 
rights.    .V.  v.,  1"Q.  B.  2.V». 

A  Hoeonil  verdict  for  dt^fendaiits  in  reiilevin 
set  aside  without  costs,  they  lia\iiig  lio  legal  rit'lit 
of  distresM.  Sunilirstin  it  a/,  v.  T/n  hintiihui 
Mariif  II.   W.  Co.,  4  (^.  H.  340. 

A  third  iii'w  trial  granted,  a  verdict  for  inoiiev 
had  ami  received  having  bieii  thrice  found 
against  an  ollicer  of  the  ( 'mirt  of  rhaiiriry  on 
insuliiciciit  evidence.  Siitlnrliiiitl  v.  liln  h,  10 
(^  B.  .M.-i  ;  II  (,).  I!.  243. 

A  third  new  trial  granteil  three  verdicts,  hav- 
ing lieeli  |ierversely  rendered  fiU'  the  |ilaintiir,  in 
an  a<tinn  tor  malicious  arrest.  SinUli  v.  MiKmi, 
l(K,».  li.  412,  (!I3. 

In  an  action  iiiioii  a  policy  of  iii.suiai ,  where 

the  i|Uestioiis  of  iiiiscawortliincHs  .iiid  de\  iatioii 
were  involved,  tlie  court,  thinking  that  on  the 
plaintiff's  own  shewing  he  w.is  iio(  entitled  to 
recover,  granted  a  secoiid  new  trial.  Ildimrth 
V.  lifillth  A  iiK  ricii  AnH.  ('<!.,  (i  ('.  1'.  (iO  ;  Cinilmin 
V.  ()nl<irii>  I' in  iiiiil  Mamu  Inn.  Co.,  )l  C  I',  03. 

Where  work  was  to  h.j  !■  i>o  (nnder  a  special 
agreement)  to  the  satisfaetiii  f  a  surveyor,  and 
tlie  jury,  notwithstanding  :i  eertilicate  of  the 
surveyor  was  not  produci'  I,  gave  a  verdict  for 
the  [ilaiiitiff's,  the  ei'  I,  twi(  ■  set  the  ■  uliet 
asiile.  Ciin/xwiir/h  ■  I'hr  Cily  of  Torv  to,  T  C, 
V.  400;  .v.  ('.,  8C.  1".  3ti4. 

It  was  held  by  this  court  tli.i'  at  a  former  trial 
the  '  uestion  of  boundary  ^iiotiM  have  Iieeii  tried 
in  this  acMoii  of  ejectment.  The  Court  of  Com- 
mon Pleas  held  ilirt'ereiitly  upon  the  same  jioiiit 
in  other  eases,  and  the  chief  ji.  ti  e  of  that  court 
having  at  a  second  triil  riileil  in  aceordiincr  "ith 
their  judgment,  a  new  trial  w.vs  granted  witliout 
costs.     Jnrln  v.  Sai/'.r  ct  a'.,  22  (}.  B.  22. 

The  court  granted  a  socoml  new  trial,  with 
costs  to  abide  the  event,  where  defendant  liy  his 
refus.al  to  admit  copies  of  doeuineiits  in  evidence 
had  taken  undue  advantage  of  an  accident. 
Miirphij  ct  a/,  v.  Ca.vc,  21  Q.  B.  470. 

The  plaintiff,  instead  of  demurring  to  a  bad 
plea,  took  issue  ujion  it  and  the  other  pleas,  and 
three  perverse  verdicts  had  been  rendered  for 
defentlant  in  the  court  below,  the  last  verdict 
being  general,  though  upon  the  other  issues  the 
plaintiff'  was  clearly  entitled  to  succeed  under 
the  evidence.  On  appeal,  this  court  ordered  a 
new  trial,  Burns.!.,  remarking  that,  to  avoid 
expense,  the  defendant  might,  if  he  desired  it, 
consent  to  a  verdict  for  the  plaintiff'  on  the  other 
issues,  and  allow  him  to  move  for  judgment  noa 
obstante  on  this.      Vidalv.  Font,  19  Q.  B.  88. 

See  GiUkrskcve  v, 
2579. 


13.  Allowing  Two  or  More  Neio  Trials. 

When  Granted.] — Where  the  jury  in  an  action 
for  disturbance  of  plaintiff's  ferry,  found  for  de- 
fendant perversely,  and  clearly  against  law  and 
evidence,  and  the  judge's  charge,  the  court  gran- 
ted a  third  trial  without  costs.  Kerhy  v.  Lewis 
et  al,  1  Q.  B.  66 ;  S.  C,  6  0.  S.  489. 


Bonter,   13  Q.  B.  492,  p. 


When  Rc/imed.] — Where  a  new  trial  had  been 
granted  to  let  defendant  set  up  a  defence  to  an 
action  on  a  note,  of  which  he  tlid  not  avail  him- 
self, the  court  refused  again  to  interfere.  Jioss 
V.  McNab,  .J  O.  S.  309. 

In  an  action  on  a  note  to  which  defendant 
denied  his  signature,  a  new  trial  was  refused, 
after  two  concurring  verdicts  for  the  plaintiffs 
in  a  case  doubtful  upon  the  evidence.  Terribemj 
V.  Miller,  5  0.  S.  129. 
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Verdicts  twice  fouml  for  defendant,  second 
new  trial  refused.  Biirnmle  v.  Wilcoj,  M.  T.  7 
Will.  IV. 

Where  tlie  jury  have  twice  decided  against 
an  alleged  fraud,  and  in  favour  of  tlie  plaintiif, 
the  court  will  not,  except  in  very  glaring  cases, 
grant  a  third  new  trial.  Jliintcr  v.  (.'urbelt,  7 
Q.  B.  75;  Poirer  v.  Jiuttnn,  5  0.  8.  132. 

Where  defendant  had  obtained  a  new  trial  on 
the  merits,  the  court  refused  to  set  aside  a  second 
verdict  for  the  plaintitf  on  a  technical  objection 
as  to  the  form  of  action  raised  for  the  first  time 
at  the  second  trial.    Jltintcr  v.  t'urbvll,  7  Q.  B.  75. 

Where  two  new  trials  have  been  granted  in 
order  to  dispose  of  the  question  on  its  merits,  the 
court  will  not  be  disposed  at  the  last  trial  to 
consi<lcr  technical  ol)jections  taken  as  grounds 
of  nonsuit.      Wiifir  v.  Jiurnn,  12  Q.  B.  384. 

The  court  refused  to  set  aside  a  fourth  verdict 
for  the  jilaintilf,  for  malicious  arrest,  altliough 
wrong — alleging,  as  one  reason,  that  defendant 
should  at  least  have  obtained  a  special  jury. 
Smith  v.  McKaii,  II  Q.  B.  111. 

Where  the  jury  had  apparently  rendered  their 
verdict  against  the  weight  of  evidence,  upon  an 
erroneous  desire  to  restore  money  actually  paid 
to  give  colour  to  a  fraudulent  transfer,  a  second 
new  trial  was  refused.  Whjlit  v.  Moody  et  al.,  (j 
C.  1'.  502.     S.  S.,  lb.,  50(!.' 

Charles  and  Peter  CinciMars,  carrying  on 
business  at  Belleville,  being  indebted  to  B.  &  C. 
for  goods,  executed  to  tlicm  a  confession  of  judg- 
ment. t)ther  creditors  pressing,  an  execution 
was  issued  on  this  confession,  and  an  arrange- 
ment made  that  the  goods  should  be  sold  by  the 
sheriff:  that  a  brother  of  (.'.  &  P.  CinqMars, 
a  minor,  should  buy  them  in,  and  the  execution 
creditors  receive  credit  for  the  proceeds,  and 
that  the  l)usiness  should  be  cari-ied  on  by  him 
and  C.  Cin(j^I,u's,  the  goods  remaining  in  his 
name  as  ostensiljle  owner.  Peter  CinqMars  lived 
in  Montreal.  Afterwards  the  plaintiff  packed 
up  the  goods,  and  Ijeing  about  to  send  them  to 
his  brother  in  ^Montreal,  they  were  seized  and 
sold  by  B.  &  (Jo. ,  as  tlie  property  of  C.  Cincj- 
Mars.  For  this  the  plaintiil'  sued  ;  and  the  jury 
having  twice  found  in  his  favour : — Held,  that 
although  it  seemed  clear  that  the  plaintiif  had 
never  in  fact  pin-chased  or  paid  for  the  goods, 
but  had  been  set  up  as  a  purchaser  merely  to 
protect  them  from  otlier  creditors,  yet  as  B.  & 
Co.  had  concurred  in  holding  him  out  in  a  false 
character,  the  court  should  not  interfere.  Cinq- 
Mars X.  Moodle,  15  Q.  15.  GOl. 

Where  there  is  a  secojul  verdict  for  plaintiff, 
and  but  little  probaljility  of  another  jury  finding 
differently,  it  being  manifest  that  the  plaintiff 
would  then  be  a  great  loser  by  the  inade<iuacy  of 
price  of  the  work  done,  tlie  court  is  justified  in 
refusing  to  disturb  the  verdict  unless  on  account 
of  misdirection,  or  the  reception  of  improper 
evidence.     Iresoii  v.  Ma.wn,  13  C.  P.  323. 

A  case  having  been  twice  tried,  and  the  second 
jury  being  a  special  one  struck  by  defendants, 
against  whom  they  found  the  verdict,  the  court 
declined  to  interfere  on  the  ground  of  excessive 
damages.  Stock  v.  Great  Western  It.  W.  Co.,  9 
C.  P.  134. 

In  ejectment,  where  it  appeared  that,  in  any 
event,  the  most  the  defendant   could  recover 


would  be  a  very  inconsiderable  portion  of  the 
land  in  question,  and  there  had  been  already  two 
verdicts  against  her,  the  court  refused  a  second 
new  trial.     Le^vls  v.  Kelli/,  17  C.  P.  250. 

This  case,  an  action  on  a  fire  policy,  having  been 
four  times  tried,  tlie  plaintiff  having  succeeded 
twice,  and  the  jury  having  disagreed  on  the 
other  occasions,  and  the  defence  being  in  the 
nature  of  a  charge  of  arson,  a  new  trial  was  re- 
fused. McCiiUoch  V.  T/ii'  Corn  Biitrict  Mutual 
Fire  Iiw.  Co.,  34  Q.  B.  384. 

Where  the  trespass  to  land  and  cutting  down 
trees,  had  been  wilful,  and,  after  full  notice,  the 
court  refused  to  grant  a  tliird  trial,  though  they 
considered  the  verdict  for  .§563,  very  high,  and 
would  have  been  much  better  satisfied  with  a 
much  lower  amount.  A^lcholwH  v.  J'aijc,  27 
Q.  B.  505. 


II.  Fob  What  Cause. 

1.  Ejxeti.nve  Damaijes. 

(a)  Actions  of  Contract. 

Semble,  that  where  heavy  damages  are  given 
in  an  action  of  covenant  for  good  title,  though 
the  plaintiff  knew  the  state  of  defendant's  title, 
the  court  will  grant  a  new  trial.  Emery  v. 
Miller,  Tay.  33(5. 

A  new  trial  granted  for  excessive  damages  in 
an  action  for  the  non-execution  and  delivery  of  a 
deed,  which  was  delivered  four  days  after  the 
trial,  the  verdict  being  founded  on  the  value  of 
the  estate.  Mulrhead  v.  Mc/Joufjall  et  al.,  5  O. 
S.  042. 

Where  plaintiff  and  defendant  have  had  open 
accounts  for  a  long  period,  and  have  taken  no 
pains  to  come  to  an  understanding  m  regard  to 
the  terms  of  their  dealing,  or  to  preserve  the 
means  of  proving  the  necessary  fiv^ts,  and  tiio 
jury  find  more  or  less  upon  conjecture  what  the 
court  may  think  excessive  damages,  for  the 
plaintiff — the  court  will  very  r.nrely  on  that 
ground  grant  a  new  trial,  (,'orner  v.  McKinnon, 
4  Q.  B.  350. 

Where  the  amount  is  mere  matter  of  compu- 
tation and  the  verdict  excessive,  the  court  will 
direct  a  verdict  for  the  plaintiff  for  the  correct 
amount,  or  a  new  trial  on  payment  of  costs. 
Stephenson  v.  Banney,  2  C.  P.  196. 

The  damages,  in  an  action  on  a  fire  policy, 
being,  under  the  evidence  stated  in  this  case, 
excessive  to  the  extent  of  $60,  a  new  trial  was 
ordered  unless  the  plaintiff'  would  reduce  his 
verdict  by  that  sum.  Chaplin  v.  Provincial 
Ins.  Co.,  23  C.  P.  278. 

Defendant  sold  plaintiff  a  stallion,  warranting 
him  to  be  a  good  coverer  and  foal-getter.  The 
horse  turned  out  worthless  as  a  foal-getter,  and 
the  jury  gave  £150  damages.  Tlie  court,  al- 
though considering  the  damages  too  high,  refused 
a  new  trial,     yatrass  v.  NhjhthKjale,  7  C.  P. 

2m. 

Action  for  work  and  labour.  New  trial  granted 
on  payment  of  costs  on  the  ground  of  exces- 
sive damages.  Stock  v.  The  Great  Western  Ji. 
W.  Co.,  7  C.  P.  526. 

Action  on  a  bond  to  convey  land.  The  damages 
appearing  to  be  excessive,  and  defendant  bemg 
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willing  and  able  to  make  a  deed  to  the  plaintiff, 
who  had  so  far  not  suffered  from  the  want  of  it, 
and  the  delay  not  having  been  wholly  the  fault 
of  defendant,  a  new  trial  was  granted  on  payment 
of  costs.  Sikes  r.  Wyld,  1  B.  &  S.  587,  com- 
nicntud  upon.     Scott  v.  licikic,  15  O.  P.  200. 

In  an  action  by  a  lessor  against  the  assignee 
of  the  lessee  for  not  repairing,  the  plaintiff  jirov^ed 
that  the  damages  to  the  reversion  by  reason  of 
defcndiuitu'  neglect  to  repair  were  :?(i51.  this 
estimate  covering  all  injury  up  to  the  time 
of  the  trial.  The  '.jury  gave  .S400.  A  new 
trial  was  refused.  I'crnj  v.  Bank  of  Wjq/cr 
Canada,  1()  G.  P.  404. 

The  defendant  being  employed  by  plaintiffs  as 
their  locomotive  and  car  superintendent,  made 
use  of  their  materials  and  men  in  doing  work  for 
a  sewing  machine  manufactory  in  wliich  he  was 
a  partner,  and  unbruly  entered  such  time  and 
materials  as  employed  in  the  plaintitfs'  service. 
Tho  plaintitfs  sued  him  on  the  common  counts, 
claiming  in  their  particulars  for  goods  furnislied, 
but  not  for  wnrk  and  labour.  The  articles  thus 
furnislied  were  charged  liy  tho  plaintitfs  at  6500, 
which  tlie  jury  gave,  and  allowed  a  doubtful 
credit  of  -SiSO,  though  such  gooils  could  have 
been  obtained  at  an  establishment  for  the  pur- 
iiose  for  about  .?180;  but  much  time  had  oeen 
expended  in  experiments  and  in  makin,;  tools 
for  the  work,  not  rociuired  in  the  plaintitfs'  busi- 
ness : — Hold,  tint  the  damages  were  not  exces- 
sive. Tlif  Northern  R.  W.  Conipani/ of  Canada, 
V.  LiM.r,  27  Q,.  B.  57. 

(u  an  action  on  defendants'  covenant  that  he 
OMiiod  certain  tiniljcr  limits,  and  f(U'  a  fraudu- 
lent ro]ircsentation  of  ownership,  &c.,  which 
latter  char^'c  was  not  proved,  the  jury  found  a 
general  verdict  for  iJUOOO,  which  upon  the 
I  evidence  was  excessive  ;  and  on  this  ground 
a  new  trial  was  granted.  Link  v.  Hunter,  27 
Q.  B.  187. 


(b)  Actions  of  Tort. 

FaUc  impriionmrnt.] — New  trial  granted  for 
lexcessive  damages  in  an  action  for  false  imprison- 
Imont.     Armour  v.  Bonwcll,  (>  0.  8.  153. 

Action  for  false  imprisoninent  of  a  child  on  an 
lunfciunded  charge  of  stealing  fruit  from  plaintiff's 
cardeii.     Verilict  for  ,t'(J2   lOs.      New  trial  re- 
fused.    McDonald  v.  Cameron,  4  Q.  B.  1. 

A  verdict  for  £1000,  in  an  action  for  false 
[imprisoiiment,  though  in  the  opinion  of  the  court 
excessive,  was  not  set  aside  on  that  ground. 
Rolx.rtmn  v.  Meyers,  7  Q.  B.  423. 

In  trespass  against  a  magistrate  evidence  was 

iven  that  the  plaintiff  had  been  «uilty  of  the 
ptfonce  charged,  but  such  evidence  was  offered 

aid  received  only  in  mitigation  of  damages  ;  the 
l6  Vict.  c.  180,  8.  12,  which  in  such  a  ciise  limits 
Ihe  damages  to  2d.,  and  deprives  the  plaintiff'  of 
posts,  was  overlooked,  and  the  plaintiff  obtained 
verdict  for  full  damaj5es  ; — Held,  that  there 

oust  be  a  new  trial,   without  coats.     Bross  v. 

lulier,  15  Q.  B.  025. 

In  an  action  against  two  justices  for  imprison- 

iicnt,  charged  in  one  count  as  a  trespass,  and  in 

nother  as  done  maliciously,  the  jury  found  $800 

gainst  one  defendant,  and  ^400  against  the  other. 

Pne  of  the  defendants  baviug  used  insulting  ex- 
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pressions  to  the  plaintiff  during  the  examination: 
— Held,  no  misdirection  to  tell  the  jury  that  they 
wcie  Jit  liberty  to  give  exemplary  or  vindictive 
damages  ;  and  that  the  verdict  was  not  exjessive. 
CVmsold  V.  Markell  et  <il.,  25  Q.  B.  80  ;  S.  ('.,  in 
Appeal,  2G  Q.  B.  422. 

Action  for  false  imprisonment.  The  plaintiff, 
when  arrested,  was  bailed  to  appear  next  morn- 
ing, and  the  case  was  then  dropped.  Tho  jury 
having  given  !?.">00,  the  court  rol'usod  to  interfere. 
Campbell  v.  McDonell,  21  Q.  B.  343. 

Trc.fija.fs.] — In  an  action  of  trcsjiass  <£.  c.  t'., 
the  court  will  interfere  when  tho  tlaiuagcs  are 
manifestly  excessive.  Tlie  verdict  here  was  for 
i!75.  Kobinson,  C.  J.,  was  in  favour  of  granting 
a  new  trial  ;  Sherwood,  J.,  contra.  JcJ'crs  v. 
Marldand,  5  O.  S.  077. 

In  trespass,  for  entry  under  colour  of  distress, 
tlicjury  gave  £75  damages,  and,  although  they 
seemed  excessive,  a  new  trial  was  refused. 
Cham  V.  Scripture,  14  Q.  B.  ,TO8. 

In  an  action  against  a  Division  Conrt  bailitf 
and  two  execution  creditors  for  seizing  goods, 
the  court  refused  to  interfere,  (in  the  ground  of 
excessive  damages,  tlie  excess  lieiiig  only  §50. 
Lonijh  V.  Coleman,  29  Q.  B.  3()7. 

In  trespass  for  taking  timber,  the  court  re- 
fused to  disturb  the  verdict  on  the  ground  that 
the  damages  were  beyond  the  value  of  the  logs 
taken.     Flint  v.  Bird  et  al.,  1 1  Q.  B.  444. 

"Where  the  trespass  to  plaintiff's  land  had  been 
wilful,  anil  after  full  notice,  the  court  refused  to 
grant  a  third  trial,  though  they  considered  the 
verdict  for  §5()3  much  too  high.  NichoUon  v. 
Pane,  27  Q.  B.  505. 

The  court  will  not  ordinarily  interfere  with 
the  verdict  unless  the  damages  are  manifestly 
extravagant,  or  unless  some  wrong  element  has 
been  admitted  in  the  computatidu  of  them,  or 
there  is  reason  to  attriliute  partiality  or  other 
improper  motive  to  the  jury  ;  and  in  case  of 
such  interference  the  court  will  impose  et^uitable 
conditions  on  a  defendant  seeking  relief.  A  new 
trial  was  granted  when  the  verdict  was  for  £400, 
in  trespass  for  taking  goods  of  much  less  value. 
Barclai/  v.  Adair,  7  0.  P.  157.  .See  also  Mc- 
Donald V.  Came7-on,  4  Q.  B.  1. 

In  joint  trespasses  each  defendant  is  liable  for 
the  damage  occasioned  to  the  plaintiff  by  the 
joint  act,  and  the  court  will  not  interfere  be- 
cause as  regards  one  the  verdict  may  be  ex- 
cessive. Grantham  v.  Severs  ■!  al.,  25  Q.  B. 
4(i'J. 

Where,  in  trespass  against  the  sheriff  for 
taking  goods,  the  jury  gave  the  full  value  of  all 
seized,  although  the  plaintiff  had  expressly 
claimed  only  a  portion,  ileclaring  tiiat  the  rest 
were  not  his,  a  new  trial  was  granted.  Roblin  v. 
Mooilie  et  al.,  15  Q.  B.  185. 

Trover.'\ — M.  having  sold  produce,  and  received 
notes  in  payment,  refused  to  give  up  the  property. 
In  trover,  the  jury  gave  £25  damages  over  the 
actual  value  of  the  property,  which  they  at  the 
same  time  estimated  too  high  : — Held,  that  de- 
fendant was  not  entitled  to  a  new  trial  for  tho 
excess  of  value  allowed,  but  it  was  granted,  on 
the  ground  of  the  £25  damages,  on  payment 
I  of  costs.      Uowland  et  al.  v.  Meade,  C  C.  P.  353. 
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In  trover,  damages  being  laid  in  the  declara- 
tion at  §8,000,  and  the  jury  having  found  a  verdict 
for  $10,548  : — Held,  that  this  did  not  necessarily 
entitle  defendant  to  a  new  trial  for  excessive 
damages,  and  tliat  the  plaintiff  must  get  rid  of 
the  dilKculty  occasioned  by  the  verdict  exceed- 
ing the  amount  laid  in  the  declaration.  Wilde 
V.  Crow  et  al.,  10  C.  P.  400. 

Trover  for  plaintiffs'  grain  destroyed  by  fire 
iu  defendants'  elevator :— Held,  under  the  cir- 
cumst;vnccs  stated  in  the  report,  that  this  was  a 
case  in  which  no  more  than  the  actual  damages 
sustained  should  have  been  assessed ;  and  the  jury 
having  awarded  excessive  damages,  the  court 
granted  a  new  trial  on  payment  of  costs,  unless 
the  plaintiff  would  reduce  the  verdict  to  a  sum 
nametl.  MaffnH  <>t  al.  v.  Tin'  Grand  Trunk  li. 
W.  Co.,  15  C.  P.  39'?. 

In  trover  and  trespass  for  goods  taken  under 
an  illegal  distress,  the  value  of  the  goods  seized 
was  proved  to  be  about  S4r>0,  but  the  jury  gave 
a  verdict  for  §700  : — Held,  that,  upon  the  facts 
stated  ni  the  report  of  the  case,  the  damages 
were  not  excessive.  ]Valcolt  v.  Stolkker  et  al., 
16  C.  P.  555. 

Ofhcr  actioiifi.] — Verdict  for  £50 against  a  rail- 
way company  for  putting  the  plaintiff  off  a  train, 
though  the  inconvenience  occasioned  to  him  was 
trifling,  and  tlie  conductor  acted  bonA,  fide,  under 
an  impression  that  the  jilaintiff  had  not  paid  his 
fare,  and  without  harshness  or  A'iolence.  New 
trial  granted  for  excessive  damages.  Ilimtmnan 
V.  The  Great  We.'itern  li.  W.  Co.,  20  Q.  B.  24. 

Although  S300  d.tmages  to  a  passenger,  who 
was  turned  off' the  train,  was  considered  excessive, 
it  being  the  second  verdict,  the  court  would  not 
interfere.  Curtt.i  v.  Grand  Trunk  li.  \Y.  Co.,  12 
C.  P.  89. 

In  an  action  for  work  and  labour^  the  second 
trial  being  before  a  special  jury  struck  by  defen- 
dants, and  the  verdict  being  larger  than  before, 
the  court  declined  to  interfere  for  excessive  dam- 
ages. Stock  V.  Great  Wenteni  Ji.  W.  Co.,  9  C. 
P.  134. 

A  writ  of  replevin  having  been  issued  by 
defendant  against  plaintiff,  under  which  certain 
books  of  account  were  seized  and  given  to  defen- 
dant, the  plaintiff  some  time  afterwards  brought 
an  action  for  damages,  contending  that  defen- 
dant had  maliciously  sued  out  the  writ  to  injure 
him,  claiming  large  damages.  The  jury  found 
for  the  plaintiff  .fSO.  Per  Richards,  J.— The 
verdict,  under  the  circumstances  of  this'  case, 
would  have  been  set  aside  for  excessive  damages, 
if  not  otherwise.  Cravford  v.  McLaren,  9  C. 
P.  21.5. 

Action  for  penning  back  water.  Verdict  for 
$400.  New  trial  refused,  though  only  about  four 
acres  were  rendered  worthless,  and  the  damage 
extended  over  only  a  year,  defendants'  conduct 
having  been  unreasonable  and  the  judge  not 
being  dissatisfied  with  the  verdict.  Breathour 
V.  lioUter,  23  (J.  B.  317. 

Where  in  an  action  for  overflowing  land,  the 
plaintiff  was  entitled  to  recover,  though  not  to 
the  extent  of  the  verdict,  the  court  named  a  sum 
($100),  on  payment  and  acceptance  of  which  the 
rule  for  a  new  trial  should  be  discharged  without 
costs.  McQill'wray  V.  Great  Western £,  W.  Co., 
25  Q.  B.  69. 


Action  for  injury  to  plaintiff  by  diverting  the 
course  of  a  stream.  The  learned  judge  who  tried 
the  cause  thought  the  damages  excessive,  and 
the  court  discharged  the  rule  on  the  plaintiff 
consenting  to  reduce  the  verdict  to  .^300.  Mc- 
Lean V.  CrosKon,  33  Q.  B.  448. 
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2.   Trial  hy  Surprise  or  in  the.  Absence  o/  Ecidencr, 
Counsel,  or  Parlies. 

(a)  Absence  of  Eridenc. 

Where  a  trial  was  put  off  at  the  assizes  on 
affidavit  of  the  absence  of  material  witnesses, 
and  on  payment  of  costs  of  tlie  day,  and  defen- 
dants' attorney  declined  paying  those  costs  him- 
self, defendants  being  al)sent,  in  consequence  of 
which  the  trial  proceeded,  and  no  defence  was 
made — the  court,  on  affidavits  which  gave  reason 
to  apprehend  that  justice  had  not  lieen  done, 
and  considering  the  large  amount  of  the  verdict, 
granted  a  new  trial  on  payment  of  costs.  Olim 
v.  Stephens  et  al.,  3  0.  S."21. 

Where  notice  of  trial  had  been  served  late— 
and  defendant,  immediately  on  being  apprised 
of  it,  took  steps  to  procure  his  witnesses,  an  I 
arrived  with  them  an  hour  or  two  after  the  trial, 
having  been  detained  on  the  road  by  bad  weather, 
the  court  granted  a  new  trial,  it  being  suggested 
on  afiidavit  that  defendant  had  merits.  Har- 
rington V.  O'Lone,  5  O.  S.  78. 

It  is  no  ground  for  a  new  trial  that  a  witness 
who  was  suljptenaed  did  not  attend,  having  beeii 
engaged  in  some  public  works.  Woodruff  v. 
Campbell,  5  O.  S.  305. 

New  trial  granted  under  particular  circuni 
stances,  where  defendant's  attorney  mistook  tlit 
place  of  the  cause  on  the  docket.  Do  re  v. 
Balby,  5  Q.  B.  457. 

A  material  witness  for  plaintiff  stated  durin; 
the  assizes  that  he  was  obliged  to  go  to  the  Stati- 
on business  ;  and  a  commission  was  granted  an! 
the  witness  examined.  Defendant's  counsel  (il> 
jected  to  the  issuing  of  the  commission,  and  n 
fused  to  cross-examine,  as  he  could  not  consult  k 
client,  but  he  attende(l  at  the  trial,  and  made  tl. 
best  defence  he  could.  It  being  very  importui; 
that  this  witness  should  be  subjected  to  cross-w  i 
amination,  the  court  granted  a  new  trial  on  pav 
ment  of  costs.    Arnold  v.  Iliijijins,  11  Q.  B.  I'Ji   | 

The  defendant  having  failed  to  attend,  on  ii 
tice,  as  a  witness  : — Ileld,  that  no  attenti' 
should  be  given  to  his  affidavit  impeaching  t! 
correctness  of  the  verdict.  Mannimj  v.  Mills  1 
Q.  B.  515. 

The  defendant  in  dower  pleaded  ne  un(ni   ^^d  h 
seizie  que  dower,   and   after  trial  and  veiiii   "fllJMUgs, 
against  him,  remembered  that  a  bond  had  l)i    SSS?.?" 
executed  by  himself  and  the  demandant  sevtr  M  Jfeul 
years  Ixifore,   providing  for  the  release  of  t;  ^<*'?f  ^  v. 
dower  in  question,  which  bond  had  remained 
the  hands  of  a  third  party,  and  had  not  In 
produced  at  the  trial.     The  court  granted  a  n 
trial  on  payment  of  costs,  with  leave  to  ail 
plea.     Germain  et  ux.  v.  Shuert,  7  C.  P.  SO. 

Where  the  notice  of  trial  was  received  1' '«•■  lease, 
clerk  of  defendant's  attorney,  but  the  attorn  ^r^  that 
on  enquiring  of  his  clerks,  was  told  that  ii  wMdeed 
had  been  served,  and  neglected  in  consetpit'-  ♦wjmrpo 
to  prepare  for  his  defence,  the  merits  appear.  Ulfve  m 
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to  1  e  doubtful,  a  new  trial  was  granted.    Walton 
et  al.  V.  Jarvw,  13  Q.  B.  GIO. 

Where  a  defendant  and  his  witnesses  were 
i.  absent  owing  to  his  illness,  and  the  damages 
'i  might,  at  all  events,  have  been  materially  les- 
^  sened  by  their  testimony,  the  court  ordere<l  a 
'I  new  trial  on  pavment  of  costs.  Farley  v.  Glass- 
|/b)v/,  7  C.  P.  285. 

S  In  an  action  on  a  note,  in  which  defendant 
"t  pleaded  that  his  endorsement  had  been  obtained 
Iby  fraud,  a  second  postponement  of  the  trial  had 
Ibceu  refused  by  the  presiding  juilge,  and  no  de- 
fence liaving  been  made  plaintiff  obtained  a  ver- 
Idict.  A  motion  for  a  new  tri; J,  founded  upon  de- 
fendant's affidavit,  uncorroborated,  and  the  alle- 
itions  in  which  were  met  by  counter  affidavits, 
iras  refused.  Mohon's  Bank  v.  Bates,  7  C.  P.  312. 


In  the  County  Court,  before  the  cause  was 
ailed  for  trial  deiendant  moved  to  put  off  the 

d  owing  to  the  absence  of  witnesses.  The 
di'c  refusi.'d,  as  he  thought  proper  steps  had 
lot  lieeu  taken  to  secure  the  attendance  of  ab- 
int  witnesses.  A  new  trial  was  granted  on 
.ymeiit  of  costs,  there  having  been  in  the  opiu- 
m  of  the  judge  a  defei  ce  which  ought  to  have 
leu  heard,  and  to  enable  the  parties  to  appeal 
'ter  a  trial  of  the  facts.  Frontcnac  Dieishn, 
0.  ,.',  Sons  of  Temperance  v.  Reedston,  4  L.  J. 

l._0.  C— Mackenzie. 

tThe  court  refused  to  grant  a  new  trial  on  the 
ound  of  surprise,  consisting  in  the  absence  of 
witnesses,  where  an  application  to  postpone  the 
♦Hal  had  failed,  because  it  was  not  shewn  that 
the  reijuired  witnesses  had  been  snliptenaed,  and 
the  applieant  had  run  the  risk  of  going  into  his 
case  with  such  evidence  as  he  had.  Kitchen  v. 
Murray,  KJ  0.  P.  (i'J. 

The  defendant  in  a  county  court  suit  appeared 
in  person,  but  gave  no  address  for  the  service  of 
mpers,  as  required  by  sees.  52  and  53  of  the  C. 
t,  P.  Act  and  C.  C.  Rule  of  Court  Xo.  131.  The 
declaration  was  served  on  him  i)ersonally,  and 
pl(eas  filed.  The  person  who  served  the  pleas  for 
nim  refused  to  receive  the  issue  book,  notice  of 
trial,  &o.,  and  they  were  stuck  up  in  the  office 
of  the  clerk  of  the  court.  The  plaintiff  took  a 
VCBtdict  on  the  20th  .\pril,  the  defendant  not  ap- 
piiiring,  and  defendant  was  informed  of  it  on 
th©  27th.  No  steps  were  taken  by  him  to  stay 
proceedings,  and  iinal  judgment  was  entered  on 
the  5th  May.  Defendant  in  Easter  tern»  follow- 
ing moved  for  a  new  trial : — Held,  that  the  plain- 
tiff's proceeding  was  warranted  by  the  rule  of 
i'davit  impeaching  ti  ooVft,  notwithstanding  the  declaration  had  been 
Manniiujx.  MUi-',-  pwponally  served.  Seinble,  that  if  it  were  irreg- 
nUf,  defendant,  on  being  aware  of  the  verdict, 
■hMftld  have  moved  to  stay  the  plaintiff's  pro- 
B^llpngs,  and  that  at  all  events  he  should  have 
daJM  so  if  he  wished  to  move  upon  the  merits. 
QTIeill  V.  Everett,  4  P.  II.  98,  distinguished. 
Coiftrt  V.  Soherlson,  31  Q.  B.  250. 
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■;  (b)  Absence  of  Counsel. 

Hfherc  after  plea  the  plaintiflf  was  nonsuited, 
bMMiae  no  one  appeared  for  defendant  to  con- 
rial  was  received  li;  tntniMBo,  entry,  and  ouster,  the  court,  on  affida- 
but  the  attorik  tili^lhat  the  defendant's  attorney  had  forwarded 
'^as  told  that  n  tWMldeeds  and  other  documents  to  counsel,  for 
dected  in  conseiiufl  ttfefttrpoac  of  making  a  defence,  which  did  not 
B  the  merits  appear;  MBWW  m  time,  and  on  an  affidavit  of  merits, 


granted  a  new  trial,  on  payment  of  costs.    Doe 
d.  Clarke  v.  McQueen,  3  O.  S.  C9. 

The  absence  of  defendant's  counsel  is  ground 
for  a  new  trial  only  on  payment  of  costs.  Dris- 
coll  V.  Hart,  5  0.  8.  677. 

Where  plaintiff  was  nonsuited,  his  cause 
having  been  unexpectedly  called  on  in  the 
absence  of  his  attorney  anil  counsel,  several 
causes  before  it  on  the  docket  having  Ijeen  sud- 
denly disposed  of,  the  court  refused  to  set  aside 
the  nonsuit,  except  on  iiayment  of  costs.  Doe 
d.  Dunhq)  v.  Mcyab,  H.  T.  5  Vict. 

Refused  on  an  affidavit  that  defendant's  coun- 
sel was  absent  from  illness,  no  attorney  having 
appeared  at  the  trial  to  attend  to  the  cause,  and 
no  application  having  been  made  to  put  it  off. 
Gitnn  V.   VanAllen,  5  Q.  B.  513. 

Granted,  upon  conditions  as  to  payment  of 
verdict  and  costs,  plaintilf  having  recovered 
against  a  sheriff  daring  the  absence  of  his  coun- 
sel.    Martin  v.  Corbett,  7  Q.  B.  1G9. 

Refused,  where  it  could  only  be  granted  on 
payment  of  costs,  and  defendant  would  not  be 
benefited  thereby.  Harnden  v.  Anchor,  G  C.  P. 
517. 

One  of  the  pi'isoner's  counsel  at  the  trial, 
while  he  was  addressing  the  jury  at  the  close  of 
the  case,  was  suddenly  seizecl  witli  a  fit,  and  in- 
capacitated from  proceeding  any  further.  No 
adjournment  was,  however,  applied  for,  but  the 
other,  who  was  tlie  senior  counsel,  continued  the 
address  to  the  jury  on  the  prisoner's  behalf, 
without  raising  any  objection  that  he  was  placed 
at  a  disadvantage  by  reason  of  his  colleague's 
disability.  It  did  not,  moreover,  appear  that 
the  prisoner  had  been  prejudiced  by  the  absence 
of  the  counsel  alluded  to  : — Htdd,  no  gi-ound  for 
a  new  trial.     Reijina  v.  Fick,  l(j  (J.  P.  379. 

It  is  no  ground  for  a  new  trial  that  the  cause 
was  taken  out  of  its  turn  on  the  docket.  Par- 
sons V.  Ferriby,  26  Q.  B.  380. 

See  I.  4,  p.  2532. 


(c)  Affidavit  required. 

In  an  undefended  cause,  though  no  application 
was  made  to  put  off  the  trial,  the  court  granted 
a  new  trial  on  an  affidavit  of  merits,  and  special 
affidavit  shewing  that  defendant  and  his  wit- 
nesses were  attending  a  court  martial  at  Quebec. 
Lockhart  v.  Milne  1  Q.  B.  444. 

The  court  will  not  grant  a  new  trial  on  the 
ground  of  surprise  unless  in  clear  cases,  and 
where  the  grounds  are  strong  and  specific  ;  if 
the  surprise  be  the  discovery  of  a  witness  of 
whom  the  plaintiff  was  not  aware,  it  must  be 
stated  what  evidence  that  witness  can  give, 
and  generally  the  witness  himself  must  shew  on 
affidavit  what  facts  he  can  prove.  Robinson  v. 
Rajmlje,  4  Q.  B.  289. 

Where  a  defendant  applies  for  a  new  trial  on 
the  ground  that  he  was  taken  by  surprise  by  the 
cause  being  taken  out  of  its  turn,  and  was  un- 
prepared to  enter  into  his  defence,  he  must  not 
rely  on  a  general  affidavit  of  merits,  but  shew- 
that  he  hatl  a  defence  ailmissible  under  the 
pleadings,  which  he  would  have  been  able  to 
sustain.    Moore  et  al.  v.  Hicks,  6  Q.  B.  27. 
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Bnt  in  an  interpleader  issue  in  moving  for  a 
new  trial  for  the  absence  of  attorney  or  parties 
it  is  not  necessary  to  set  out  the  merits,  inas- 
much as  the  very  issue  itself  discloses  what  the 
defendant's  claim  is.  Vidal  v.  Bunk  of  Upper 
Caiiai/a,  15  C.  1'.  421. 

The  proper  form  of  the  general  affidavit  of 
merits  is,  that  the  defendant  has  "a  good  defence 
to  the  action  on  the  merits."  An  artidavit  by 
the  attorney  that  in  his  "opinion  the  defendants 
iiad  a  sure  and  certain  defence  legally  and  eiiuit- 
ably,  "  was  Held  insufficient.     Jl>. 

Ordinarily,  on  an  application  for  a  new  trial, 
on  the  ground  of  merits,  the  affidavit  must  dis- 
close what  the  merits  are.     J  b. 

A  defendant  applying  for  a  new  trial,  on  the 
ground  that  the  cause  was  taken  out  of  its  proper 
order,  f)n  the  first  day  of  the  assizes,  and  in  the 
absence  of  his  counsel  or  attorney,  must  state  un- 
equivocally that  ho  has  a  good  and  legal  defence 
to  the  action.  Jicifma  v.  Baker,  (i  CJ.  P.  (iS.  See 
also  Doiile  V.  Frdiev,  5  0.  S.  59 ;  Pardow  v. 
Bealti/,  (')  (I  B.  4!KJ. 

Defendant  having  given  no  notice  to  produce, 
was  precluded  fi'om  giving  secondary  evidence  of 
a  bond,  and  the  plaintill'  had  a  verdict.  Con- 
sidering tlie  nature  of  the  defence  set  up,  the 
court  refused  to  interfere  upon  an  affidavit  by  one 
of  the  defendants  that  he  was  informed  and 
lielieved  the  plea  could  be  proved.  Kerr  v.  Boul- 
lon,  25  Q.  B.  28'2. 


3.    Test  ill!  on  1/  contrartj  to  Erpectalton. 

Where  a  plaintiff  was  taken  by  surprise  at  a 
trial,  by  unfair  evidence  given  by  defendant,  and 
in  conscijuencc  recovered  much  less  than  he  was 
entitled  to,  he  was  granted  a  new  trial  on  pay- 
ment of  costs.   Cttmmimja  v,  Hawn,  M.  T.,  4  Vict. 

The  court  will  not  grant  a  new  trial  on  an 
affida\it  by  tho  plaintill',  that  he  had  no  idea 
defendant  really  intended  to  give  evidence  of  a 
special  plea,  but  supposed  it  was  pleaded  merely 
to  gain  time,  and  therefore  did  iu)t  prei)are  to 
meet  it,  anil  likewise  of  his  ability  to  meet  such 
a  defence  on  another  trial.  Prottt  v.  Pollard,  1 
Q.  B.  170. 

Where  a  defendant  denied  his  indorsement  of 
a  note,  and  a  witness  who  swore  on  his  examina- 
tion in  chief  to  his  having  actually  seen  defen- 
dant sign  the  note,  on  his  cross  examination 
could  not  swear  to  the  identity  of  the  paper  in- 
dorsed ;  an<l  the  plaintiff,  having  relied  on  this 
witness,  was  not  prepared  to  pnjve  defendant's 
hand-writing,  and  had  a  verdict  against  him, 
the  court  granted  a  new  trial  on  payment  of 
costs.     Miirphij  V.  Franer,  4  Q.  B.  194. 

A  defendant  in  ejectment  not  having  offered 
any  evidence  of  title  at  the  trial,  applied  for  a  new 
trial  upon  affidavits  alleging  surprise,  but  did 
not  state  what  title  he  could  have  shewn.  The 
court  discharged  his  application.  Doe  d.  Stewart 
V.  Yit.jn;  5  Q.  B.  584. 

New  trial  granted  to  defendant  in  ejectment, 
the  plaintiff"  claiming  title  by  an  estoppel,  which 
defendant  was  not  prepared  to  meet.  Doe  d. 
Yager  et  al.  v.  Stewart,  7  Q.  B.  174. 

In  assumpsit  for  work  done  for  defendant  in 
Scotland,  the  only  evidence  given  by  the  plain- 
tiff was  his  own  declaration  and  that  of  three 


others,  made  at  Glasgow,  under  5  &  G  Will.  IV, 
c.  (j2,  sec.  1 5,  taken  before  a  J.  P.  There  was 
no  authentication  of  the  signature  of  the  justice, 
or  any  proof  of  there  being  such  a  person,  or  df 
his  holding  this  office.  No  notice  had  btoii 
given  to  defendant  of  the  intention  to  prodiut 
such  evidence  :  and  he  swore  tliat  ho  believud 
lie  would  lie  able  to  disprove  tho  demand  In 
cross-examining  the  plaintiff's  witness,  and  aii 
ducing  evidence.  The  court  granted  a  new  trial 
on  the  ground  of  surprise.  Smith  v.  JileOoirai.^ 
11  Q.  B.  399. 

A  verdict  was  taken  for  the  plaintiff  umUt 
14  &  15  A'ict.  c.  0(),  pro  confesso,  for  non-attuii 
dance  of  defendant,  who  had  been  notified  t' 
attend  as  a  witness,  and  damages  assessed  at  Is., 
plaintiff'  failing  to  prove  an  offer  to  settle  by  ilf 
fendant's  attorney,  as  he  had  expected  : — Hclil 
that  the  admission  was  only  to  be  taken  as  to  tli. 
cause  of  action,  and  not  the  amount  of  damauis 
Ijut  a  new  trial  was  giantod  on  the  ground  of  sur- 
prise.    Robertson  v.  JioM,  2  C.  I'.  193. 

Affidavits,  stating  surprise  and  alisencc  i 
witnesses,  being  met  bj'  affidavits  in  support  . 
the  verdict,  a  new  trial  was  refused.  Sh'ipui'i 
V.  Stevenn  et  al,  (J  C.  P.  17. 

In  an  action  by  a  creditor  of  a  railway  compaii; 
against  stockholders  for  calls,  alleging  thciu  t 
have  subscribed  for  40  shares,  the  defence  \\\\- 
that  the  ligure  40,  shewing  the  nund)er  of  sliaiv- 
had  lieen  inserted  after  the  subscription  by  sun.: 
stranger.  The  jury  found  for  the  defenduiiU 
and  that  the  iigures  were  not  written  by  tL 
partner  who  subscribed  nor  any  one  authoiizi 
by  him.  On  motion  for  a  new  trial  tho  plaintill 
attorney  swore  that  this  ol)jection,  as  to  tl 
Iigures,  had  taken  him  liy  surprise,  and  that  1: 
thought  he  would  be  able  to  meet  it  by  satisfa 
tory  evidence  on  anotlier  trial.  In  answer,  ti 
defendant  who  subscribed  confirmed  by  hi.s  ai: 
davit  the  finding  of  the  jury.  The  court  refust 
to  interfere.  Moore  et  al.  v.  (I'urney  et  ul.,: 
Q.  B.  209. 

A  solicitor,  when  questioned  as  a  witness  wi; 
regard  to  matters  involving  his  client's  interest 
should  decline  to  answer  unless  directed  (jr 
least  permitted  by  the  court ;  and  where  a  il; 
ferent  course  was  taken  :— Held,  that  it  niij;; 
be  deemed  a  surprise  upon  the  client,  and  a  lu 
trial  was  granted,  with  costs  to  abide  the  evii 
Llrimjxtone  et  al.  v.  Gartxhore,  23  Q,  B.  Itili. 

In  an  action  against  a  sheriff  for  a  false  retur 
the  judgment  debtor  testified  to  facts  \\li> 
defendant  afterwanls  said  took  him  by  surjiib 
On  motion  for  a  new  trial : — Helil,  that  defeuil;t 
should  have  gone  to  trial  prepared  to  shewi 
transactions  with  the  judgment  debtor  in  relat: 
to  the  suit,  and  not  having  done  so,  or  sworn 
this  motion  to  what  he  could  prove,  a  new  tr 
was  refused.  Youmj  et  al.  v.  Modence.ll,  14 
P.  143. 

The  prisoner,  having  been  indicted  with  t 
others  acipiitted,  was  convicted  of  the  murder 
one  H. ,  whose  body  was  found  in  ,i  field  adjoiit 
the  railway  on  Monday  the  lOtii  April,  appan: 
ly  about  three  days  after  death,  which  had  clt 
ly  been  caused  by  violence.  One  M. ,  the  t\. 
witness  for  the  Crown,  swore  that  on  the  Fii- 
night  previously,  he  heard  cries  in  this  field 
quarter  of  a  mile  from  I  is  house,  and  that; 
long  afterwards  he  saw  three  persons  walk  ip: 
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^y  past  his  house  from  that  direction,  whom  he 

leeognized  as  the  prisoner  and  his  two  sons.    He 

l  ilso  stated  that  on  the  following  morning  he  saw 

jithe  prisoner  walking  along  the    railway    and 

[topping  near  where  the  body  was  afterwards 

ound,  his  manner  being  strange  and  excited.  At 

;hc  coroner's  incpiest,   lield  six  months  before, 

ihis  witness  had  declared   himself   unable    to 

\  deiitify  the  pt-rsous  seen  by  him,  and  had  not 

*  nentioncd  seeing  the  prisoner  on  Saturday.     On 

otion  for  a  new  trial,  on  the  ground,  among 

ithers,   of  surprise  at  these  discrepancies,  the 

urt  refused  to  interfere.     Tiafiud  v.  llaiitUUm, 

{'.  r.  340.    See.S'.  C,  p.  2.';55. 

The  indictment  alleged  tlie  murder  to  have 

iken  place  on  the  (itli,  while  the  evidence,  both 

;  the  trial  and  the  coroner's  in(iue8t,  pointed  to 

th,  and  it  was  stated  in  the  affidavits  that 

e  prisoner  had  thus  liecn  misled  in  directing 

g  evidence  of  an  alibi  more  particularly  to  the 

roni'  day  :— Held,  no  ground  of  surprise,     lb. 

\  Th(   declaration  was  such  as  to  inform  defen- 

ints  what  tliey  would  be  obliged  to  prove  ;  the 

iief  defendant,   in   fact,    admitting'  this,    but 

legim'  that  he  'lusted  to  the  evidence  of  a 

^tness  on  wh(  ^e   veracity  he  placed   implicit 

jance,  and  at  who?o  instance,  moreover,  the 

(stress,  out  of  which  the  action  arose,  had  been 

kIc.     The  witness,  however,  disappointed  de- 

idant  in  his  testimony ;  but  a  witness  who 

present  at  the  trial,  and  who,  it  was  admit- 

L  by  defendants'  counsel,  would  to  some  extent 

Ive  contradicted  the  other,  was  not  called,  as 

was  not    considered   tliat   his   contradiction 

t)uld  have  established  the  defence,  which  had 

Bii  completely  displaced  by  the  evidence  of 

die  witness  who  ha<l  proved  adverse.     But  no 

SOfficient  encpiiry,  it  appeared,  had  been  niade 

Ijefore  the  trial  as  to  what  this  witness  would 

state  :— Held,  not  sufticient  surprise  to  warrant 

t^e  granting  a  new  trial.     Semble,  that  had  en- 

titliry  been  made,  and  the  witness  afterwards 

deposed  differently  from  what  he  stated  he  would, 

there  would  have  been  surprise  in  this.     Wakott 

V,  StiiUrkcr  H  al.,  KJ  0.  P.  555. 

It  is  no  ground  of  surprise  that  a  prisoner 

"had  no  knowledge  of  the  evidence  to  lie  pro- 

4i|ced  against  him;"    it  is  sufficient  that   the 

p«Jrty  is  fully  apprised  of  the  case   or  charge 

Bposed  to  be  proved,  which  he  must  prepare 

'aself  to  repel.   Ikjina  v.  iSlavin,  17  C.  P.  205. 

ijl  new  trial  was  ordered  before  a  jury  as  i  o 
genuineness  of  a  deed  more  than  thirty  years 
produced  by  one  of  the  parties,  when  evi- 
|ce  was  adduced  which  was  a  surprise  upon 
endants.  The  court,  at  their  instance,  ordered 
BW  trial  on  terms.  Chamberlain  v.  Torrancf, 
Jhy.  181. 


4.  Diicovery  of  New  Evidence. 

It  must  appear  that  the  fresh  evidence  could 
m^  have  been  produced  at  the   former  trial. 
ren  v.  Lyon,  Tay.  370. 

le  court  will  not  grant  a  new  trial  for  the 
)very  of  new  evidence,  unless  in  clear  cases 
{where  the  grounds  are  strong  and  siwcitic. 
It  iDust  be  stated  what  evidence  the  newly  dis- 
oiyifered  witness  can  give,  and  generally  the  wit- 
!)«iB  himself  must  shew  the  court,  on  affidavit, 
whikt  facts  he  can  prove.  liohini^on  v.  liapalje, 
4J^  B.  289.    See,  also,  White  v.  Brown,  12  Q. 

:^ 
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B.  477  ;  Bnten  v.  Chixholm,  7  C.  P.  40  ;  Corpor- 
ation of  Lonyuenil  v.  Cuxhmitii,  24  Q.  B.  ()02. 

Action  against  the  acceptor  of  a  bill.  Plea, 
that  it  was  accepted  for  phiintiff's  accommoda- 
tion. Verdict  for  defendant.  New  trial  refused 
on  affidavits  of  new  evidence  discovered  since  the 
trial — the  affidavits  not  having  been  fildl  until 
the  second  term  after  the  rule  nisi  had  been 
moved,  and  leaving  it  very  doubtful  whether 
the  new  evidence  wo\ild  certainly  avail  the 
plaintiff'.  Morton  v.  T/ioiii/>-^'in,  2  Q.  B.  I'.Hi. 

The  discovery  of  new  corroborative  evidence, 
is  no  ground  for  a  new  trial.  Fmrcftt  v.  Motlnr- 
>»■/!,  14  0.  P.  104;  Jfoop(-r  v.  Christ,,,;  14  C.  P. 
117  ;  Rt'iiina  v.  Mcllr,>i/,  15  C.  P.  IIG  ;  McDer- 
mott  v.  ire-fon,  38  Q.  B.  1. 

Nor  is  the  discovery  of  evidence  to  impeach 
the  testimony  of  a  witness  examined  at  the  trial. 
Ih'ijina  V.  Hamilton  el  al.,  KJ  C.  P.  340. 

Nor  is  the  intention  to  produce  a  witness  in 
person  whose  evidence  was  taken  under  a  com- 
mission and  read  to  the  jury,  M,:Dcriuott  ,'l  al. 
v.  Ire-ion,  38  Q.  B.  1. 

A  new  trial  will  not  bo  granted  if  the  evidence 
was  known  before,  though  too  late  to  make  use 
of  it  at  the  trial,  and  though  every  reasonable 
effort  was  made  to  produce  it  after  it  was  so  dis- 
covered. Jtowe  V.  The  Oran,l  Trunk  R.  W.  Co., 
16  C.  P.  500. 

A  verdict  having  been  rendered  for  plaintiff 
against  defendant  (a  sheriff),  for  an  amount  ex- 
ceeding his  indemnity,  correct  on  the  evidence, 
but  it  appearing  that  the  defence  had  been  neg- 
lected by  the  nominal  defendant,  and  affidavits 
having  been  filed  impeaching  the  evidence  at  the 
trial,  and  of  the  discovery  since  the  trial  of  evi- 
dence in  the  defendant's  favour,  the  court 
granted  a  new  trial  upon  payment  of  costs. 
Toii-nsi'ml  V.  Hamilton,  4  C.  P.  444.  See  S.  C, 
5  C.  P.  230. 

The  defendant,  in  dower,  pleaded  ne  unques 
seizie  (pie  dower,  and,  after  trial  and  verdict 
against  him,  remembered  that  a  bond  had  been 
executed  by  himself  and  the  demandant  several 
years  before,  providing  for  the  release  of  the 
dower  in  question,  which  bond  had  remained  in 
the  liands  of  a  third  party  and  had  not  been  pro- 
duced at  the  trial.  The  court  granted  a  new 
trial,  on  payment  of  costs,  with  leave  to  add  a 
plea.     Germain  et  ux.  v.  Shuert,  7  C.  P.  86. 

The  chief  witness  for  the  crown  on  an  indict- 
ment for  murder,  swore  that  on  the  night  when 
the  crime  was  committed  he  heard  cries,  and 
afterwards  saw  the  prisoner  and  his  two  sons 
coming  from  that  direction.  At  the  coroner's 
inipiest,  held  six  months  before,  this  witness  had 
declared  himself  unable  to  identify  the  persons 
seen  by  him.  In  affidavits  filed  on  moving  for  a 
new  trial,  after  conviction,  it  was  alleged  that  this 
witness  stated  at  the  inquest,  as  the  reason  for 
being  unable  to  identify  the  persons,  that  the 
night  was  dark  and  a  wooil  pile  intervened  :— 
Held,  that  this  formed  no  ground  for  interfe- 
rence ;  for  if  true,  the  prisoner  must  have  heard 
the  statement  made,  so  that  it  was  no  new  evi- 
dence ;  and  as  neither  the  witness  nor  the  coro- 
ner was  examined  as  to  such  statement  at  the 
trial,'  the  proper  foundation  for  evidence  of  it  had 
not  been  laid.   Rv,jina  v.  Hamilton,  16C.  P.  34o. 

In  an  action  for  collision  between  two  sailing 
vessels  owned  by  the  plaintiffs  and  defendant  re- 
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apectively,  it  appeared  that  both  vessels  M'ere 
running  to  winaward  close-hauled,  the  plaintifTs' 
vessel  on  the  starljoard,  and  the  defendant's  ves- 
sel on  the  port  tack,  defendant's  vessel,  it  was 
admitted,  di<l  what  was  best  as  soon  as  the  plain- 
tiffs' lights  were  seen,  but  the  complaint  was, 
that  he  sliould  have  seen  them  sooner.  This  he 
explained  ))y  alleging  that  there  was  a  haze  on 
the  water,  which  the  plaintiffs'  witnesses  denied. 
The  jury  having  found  for  the  defendant,  a  new 
trial  was  granted,  on  affidavits 'shewing  the  dis- 
covery of  now  evidence  to  prove  that  there  was 
no  haze  at  the  time.  Duumcijet  al.  v.  Palter.ion, 
38  Q.  B.  513. 


5.  FaL'ii'  or  Mistaken  Evidence. 

When  a  witness,  a  surveyor,  founded  his 
evidence  upon  the  assumption  of  a  certain  mon- 
ument as  the  correct  point  to  start  from  in  run- 
ning a  line,  and  the  jury  gave  their  verdict 
accordingly,  and  such  witness  afterwards  dis- 
covered he  was  in  error  as  to  the  correctness  of 
that  boundary,  and  made  affidavit  of  his  mistake, 
the  court  granted  a  new  trial.  IJoe  d.  Case  v. 
MeOiU,  5  U.  S.  5(). 

Slander.  Vcrrlict  for  plaintiff  for  £150.  New 
trial  refused  ou  the  ground  that  one  of  the  prin- 
cii)al  witnesses  for  the  plaintiff  was,  shortly 
after  the  trial,  convicted  at  the  same  assizes  for 
forgery,  and  sentenced  to  banishment.  Eakins 
v.  Emm,  3  0.  S.  383. 

Now  trial  granted,  on  payment  of  costs,  where 
the  evidence  for  plaintiff'  was  not  very  satisfac- 
tory, and  would  have  entirely  failed  but  for  one 
witness  who,  it  was  sworn,  was  a  man  of  bad 
character,  and  had  stated  after  the  trial  that  he 
had  been  hired  to  give  evidence  ;  defendaiit  also 
swearing  that  all  this  witness  had  stated  was 
false.     Talbot  v.  McDowjall,  3  0..S.  644 

The  plaintiff  having  recovered  a  verdict  for 
S200,  for  malicious  prosecution,  a  new  trial  was 
moved  for  on  athdavits,  sliewiug  that  the  plain- 
tiff and  a  person  called  by  him,  and  whose  evi- 
dence was  material,  had  committed  perjury  in 
swearing  that  this  witness  wiis  a  married  sister 
supported  by  him,  while  in  f;u;t  she  lived  with 
him  as  his  wife,  and  was  known  as  such.  The 
affidavit,  however,  did  not  shew  that  these  facts 
were  not  known  at  the  trial,  and  the  evidence 
fully  proved  the  plaintiff's  case.  The  court  re- 
fused to  interfere.  The  practice  of  indicting 
parties  or  witnesses  for  alleged  perjury  in  a  civil 
suit,  while  proceedings  are  still  pending,  disap- 
proved of.     Chaild  v.  Meagher,  24  C.  P.  54. 


6.  Examination  and  Rejection  of  Witnesses. 

It  is  no  ground  for  a  new  trial  that  the  judge 
refused  to  allow  plaintiff,  after  he  had  closed  his 
case,  to  supply  the  evidence  of  a  fact  he  had 
omitted  to  prove.  Bentdict  v.  BouUon  elal,,  4 
Q.  B.  96. 

Except  in  case  of  fraud,  the  court  in  banc,  will 
seldom  interfere  with  the  discretion  of  the  judge 
at  Nisi  Prius,  in  holding  a  plaintiff  to  the  case 
which  he  has  proved,  after  defects  in  his  evidence 
have  been  pointed  out.  Armour  v.  PhilUna,  4 
Q.  B.  152. 

The  fact  of  counsel  having  yielded  to  the  ad- 
vice of  others  and  omitted  to  call  witnesses,  is 
no  ground.     Brown  v.  Slieppard,  13  Q.  B.  178. 


Where  a  defendiint  abstains  from  calling  evi- 
dence, but  rests  his  defence  on  what  ajipears 
from  the  plaintiff"'s  evidence,  such  evidence 
being  legally  sufficient,  the  court  will  not  inter- 
fere.     1  oitnij  V.  Moodie,  6  C.  P.  244. 

Where  the  defendant  having  a  witness  in  court 
did  not  call  him,  relying  upon  the  weakness  (jf 
the  plaintiff's  evidence  and  desiring  to  have  tlie 
last  word  to  tlie  jury,  the  court  refused  to  set 
aside  a  verdict  for  tlie  plaintiffs,  though  dissatis- 
fied with  it.  llurrell  el  al.  v.  Simpson  et  al.,  22 
Q.  B.  65. 

In  ejectment  brought  on  a  mortgage,  defen- 
dant objected  to  the  want  of  registry,  but  closed 
his  case  witliout  having  proved  that  the  title 
was  a  registered  one  when  defendant  got  his 
deed.  The  learned  judge  at  the  trial  would  not 
allow  the  defence  to  bo  re-opened  ;  and  as  it 
appeared  that  the  defendant  was  setting  up  a  dis- 
honest defence,  the  court  refused  to  interfere. 
BlaMi/  V.  Garrett,  16  Q.  B.  261. 

At  the  trial  the  learned  judge  having  declined 
to  allow  a  witness  twice  called  in  the  progress  (if 
the  suit  to  be  recalled,  or  to  -"'ait  for  the  possible 
arrival  of  another  witnesp.  tie  court  refiiscl  tn 
review  the  exercise  of  Li-  discretion  m  so  do'u". 
Gk:.son  V  Williams,  27  C.  P.  !•". 

Hoki,  under  the  facts  stated  m  the  report,  that 
defeiidaiits, having  abstained  fro  n  cros.i-question. 
ing  the  witness  t»u  the  trial  as  to  the  pnsitiou  of 
the  note  sued  upon  and  tiio  facts  of  the  case, 
were  not  entitled  to  a  mw  trial  for  that  pur- 
pose.    Adams  V.  Taland,  .12  0.  P.  119. 

A  party  who,  relying  upon  the  judge  ruling 
in  his  favour,  forbears  to  call  witnesses  in  his 
defence,  is  not  on  that  ground  ulone  entitled  to 
a  new  trial  in  c:ise  of  an  adverse  verdict,  but 
must  also  abide  the  result  ot  the  judgment  of 
the  court  on  that  ruling.  lu  this  case,  howe>  .r, 
the  judge  having  reported  his  dissatisfaction  -..-ith 
the  evidence  of  plaintiff's  agent,  and  that  defci- 
daiits  did  iioi,  call  their  witnesses  solely  in  defer- 
ence to  his  cpinion,  and  plaintiff  Iiavinj;  asserted 
that  he  couhl  give  stronger  evidence,  the  noiiLt, 
coiiaideiing  it  desirable  on  a  further  investiga- 
lion,  granted  a  new  trial,  but  only  on  payment 
of  costs.  Davis  v.  The  Scottish  Provincial  Insur- 
ance Co.,  16  C.  P.  176. 


7.  Improper  Admission  of  Evidence. 

[Xoiv  by  37  Vict.  c.  7,  sec.  34,  A.  J.  Act,  1S7^. 
a  new  trial  shall  not  be  (/ranted  on  the  ground  uj 
misdirection,  or  of  the  improper  admission  or  n- 
jection  of  evidence,  unless,  in  the  opinion  of  th 
court  to  ivhich  apjiUccUion  is  made,  some  substantial 
ivrong  or  miscarriage  has  been  thereby  occaaiond 
in  the  trial  of  the  action;  and  if  it  appear  to  .vid 
court  that  such  -wrong  or  miscarriage  affects  par. 
only  of  the  matter  in  controversy  the  court  mm 
give  final  judgment  as  to  part  thereof,  and  direcd 
new  trial  as  to  the  other  part  only.] 

It  is  no  ground  that  an  incompetent  witnesi 
has  been  examined,  unless  he  was  objected  tu 
at  the  trial  Doe  d.  Sullivan  v.  Jieait,  3  Q.  R 
293. 

Where  defendant  at  the  trial,  disclaiming  anj 
wish  to  succeed  against  the  justice  of  the  caw, 
assents  to  the  reception  of  parol  evidence  t« 
prove  the  understanding  on  which  a  note  wai 
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jfiven,  he  cannot  be  allowed  afterwards  to  argue 
in  banc,  the  technical  objection  he  has  waived. 
JJai-is  v.  MiSherrij,  7  Q.  B.  490. 

No  exception  having  been  taket    to  the  evi 
dence  at  tlie  trial— Held,  that  it  c(  uld  not  sub- 
Bciiueutly  be   urgc<l   in   moving  for  a  new  trial. 
■  CamjMl  V.  Bmnmh,  8  Q.  B.  52(5. 

Semblc,  that  certain  letters  in  this  case  should 

not  have  been  received,  even  for  the  purpose  of 

:',  proving  the  identity  of  defendant,   having   been 

i  written  without  prejudice:   Imt,   as  the  other 

'testimony  was  sufficient  to  warrant  the  verdict, 

?»the  court  refused  to  interfere.     Barns  v.  Kerr, 

:|l3Q.  B.  4(i8. 

I  AVhere  improper  evidence  is  received  the  court 
Swill  grant  a  new  trial,  altliongh  there  be  other 
iicvidence  of  tlie  same  nature,  unless  they  see 
fthat  tlie  improper  evidence  so  received  did  not 
fnllueuce  tlie  jury.    McBride  v.  Bailcij,  6  C.  P.  'J. 

,'  But  not  where  there  clearly  appears  to  be 
JButfieieiit  evidence  to  support  the  verdict  inde- 
Bendently  of  the  evidence  improperly  admitted. 
'Zil»>l<!on  V.  Lrpjnr,  20  G.  P.  138  ;  Ki,!,'  v.  liiif- 
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'^unil'is  V.  Johnston, 

ifeld,  in  an  action  for  collision,  that  evidence 
t)f  declarations  made  by  the  captain  of  defen- 
lants'  vessel,  as  to  the  cause  of  tlie  accident,  on 
Iho  day  after  it  had  happened,  were  inadmissi- 
t)le  ;  but  that  the  verdict  sliould  not  be  interfered 
ith  for  their  reception,  as  they  appeared  to 
tiRve  been  only  repetitions  of  what  was  said  by 
Wni  at  the  time  of  the  accident.  Shaw  v.  De- 
JlSttlahe-ry  Naviijution  Co.  of  Montreal,  18  Q.  B. 

,'    SI  ,nder  of  the  plaintiff  as  a  physician,  with 

Irespect  to  his  treatment  of  one  H.,  deceased, 

Iwhom  he  had  attended  after  her  confinement. 

Plea,  not  guilty.     Evidence  of  statements  made 

by  H.  to  the  same  effect  as  the  words  charged 

fas  received,   though  objected  to,  as  shewing 

bat  defendant  did  not  originate  the  allegea 

ander ;  and  the  plaintiff  had  a  verdict  for  Is.  : 

Jutere,  whether  such  evidence  was  admissible, 

lit— Held,  that  its  improper  reception  would 

no  ground  for  a  new  trial,  for  the  plul-tiflf 

lad,  notwithstanding,   obtained  a  verdict,  .and 

ke  did  not  move  for  smallness  of    damages. 

\oijers  V.  Munus,  25  Q.  B.  153. 

The  improper  reception  of  evidence  to  expLiin 
fc  written  contract  is  ground  for  a  new  trial  only 
rhen  it  lea<ls  to  misdirection.     Spring  v.  C'ock- 
19  G.  P.  63. 

Action  against  defendants  for  negligence  in 
fR  construction  and  management  of  their  steam- 
Eit,  by  which  sparks  escaped  from  the  funnel 
i  a  wharf,  and  the  plaintiff's  lumber  and  mills 
lere  were  burned.    The  alleged  negligence  con- 
ted  in  leaving  the  screens  of  the  steamer  open ; 
^A  on  the  part  of  the  plaintiffs'  evidence  was 
eived,  though  objected  to,  that  on  other  oc- 
nons,  at  different  time  and  places,  the  screens 
open,  and  cinders  had  escaped.    The  engi- 
8r  and  firemen  on  the  boat,  being  afterwams 
led  for  defendants,  swore  that  the  screens 
re  closed,  and  had  never  on  any  occasion  been 
I  open.    The  learned  judge  ruled,  at  the  close 
the  case,  that  the  evidence  objected  to  was 
lissible,  particularly  as  touching  the  credit 
the  defendants'  witnesses  : — Held,  that  such 


evidence  was  inadmissible  either  to  support  the 
plaintifts'  case  when  it  was  tendered  and  received, 
or  for  the  purpose  for  which  it  was  afterwards 
admitted  ;  and  the  jury  having  found  for  the 
plaintiffs,  a  new  trial  was  granted  without  costs. 
J'J/lirarils  el  at.  v.  Ottawa  A'irfr  Xaviijation  Co., 
39  (I  B.  2G4. 

C. ,  in  an  .answer  in  a  suit  in  Chancery,  having 
stated  the  sum  paid  t)y  him  and  the  facts  :  Seni- 
ble,  that  the  jdcadings  in  the  suit,  liaving  been 
})ut  in  l)y  defendants,  were  some  evidcnoo  as 
against  them  of  such  payment ;  but  as  a  new 
tri.al  would  not  have  been  granted  for  the  recep- 
tion of  such  evidence,  even  if  inadmissilile,  the 
point  was  not  determined,  ('udki/ft  al.  v.  Smith 
ti!  «/.,  40Q.  B.  543. 


8.  ImproiKr  Rijvcthin  of  Eridence. 

[See  note  to  Stih-hiad  7,  J).  ~'ooO.] 

Where  the  judge's  notes  .at  the  tri.al  did  not 
shew  the  rejection,  .and  he  did  not  recollect  it,  a 
new  tri.al  w.as  granted  on  tlie  ground  of  mis- 
.apprehension,  on  payment  of  costs.  I'rondfoot 
V.   Trotter  e.t  al.,  M.  T.,  G  Vict. 

Tresp.ass  q.  c.  f.:  Pleas,  that  one  E.  W.  was 
the  owner  of  the  locus  in  (juo,  .and  justifying  by 
his  authority  and  command.  Uptin  the  trial,  the 
learned  judge  having  refu.sed  to  admit  evidence 
that  E.  W.  had  been  in  po.sse8si(in  of  the  premises 
over  twenty  years,  and  that  defendant  had  ob- 
tained title  through  him,  a  new  trial  w.as  ordered 
without  costs.  McMillan  v.  McMillan  et  al.,  12 
G.  P.   158. 

The  plaintiff's  counsel  having  persisted  in 
offering  evidence  of  damages  not  recoverable, 
against  the  opinion  of  the  presiding  judge,  the 
court  gr.anted  a  new  tria^  witliout  costs.  Shaver 
V.  Great  Western  li.  W.  Co.,  6  G.  P.  321. 

Held,  in  an  action  for  assault,  that  libellous 
and  abusive  articles  reflecting  on  the  defend.ants, 
published  on  the  d.ay  of,  and  preceding,  the 
assault,  in  a  newspaper  of  which  the  plaintiff 
was  the  proprietor,  were  admissible  in  evidence 
in  mitigation  of  damages.  But  where  the  verdict 
wjis  for  l§50  only,  and  though  such  evidence  was 
rejected  the  jury  were  fully  informed  by  defen- 
dant's counsel  that  the  assault  w.as  committed  in 
consequence  of  these  articles,  and  tlie  court  saw 
no  reason  to  believe  that  defendants  h;ul  been 

Erejudiced  by  the  ruling,  a  new  trial  was  refused, 
ut,  under  the  circumstances,  without  costs  in 
term  to  either  party.  Percy  v.  Olasco  e.t  al.,  22 
C.  P.  521. 

In  an  action  for  seduction  witnesses  called  for 
the  defence  testified  to  having  h.ad  connection 
with  the  girl.  The  jury  were  told  that  these 
witnesses  had  a  right  to  refuse  to  answer  such 
questions  : — Held,  a  misdirection.  Held,  also, 
that  evidence  of  the  girl's  general  bad  character 
for  chastity  was  improperly  rejected.  The  defen- 
dant being  called  wholly  denied  the  charge,  and 
the  jury  having  found  for  the  plaintiff,  though 
the  verdict  was  not  large,  a  new  trial  was  granted 
without  costs,  on  the  ground  that  the  defendant 
might  have  been  prejiuliced  by  the  misdirectioa 
and  rejection  of  evidence.  McCrearyv.  Grundy, 
.39  Q.  B.  316. 

Held,  that  under  36  Vict.  c.  44,  s.  33,  O., 
the  plaintiff  might  insist  that  a  condition  in  aa 
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insurance  policy  was  unjust  or  unreasonable 
■without  specially  pleading  it;  but  that  the  con- 
dition in  this  case  was  clearly  not  unjust  or  un- 
reasonahle  ;  and  the  court,  under  the  A.  J.  Act, 
1874,  s.  34,  refused  a  new  trial  on  the  ground 
that  the  objection  was  not  allowed  at  the  trial. 
Jilorrow  V.  Watirloo  County  Mutual  Fire  Ins. 
Co.,  3!>  Q.  K  441. 

The  senior  counsel  for  the j)laintifr  at  the  trial, 
a  partner  of  the  attorney,  offered  himself  also  as 
a  witness  for  the  plaintiff,  to  corroborate  the 
evidence  of  his  partner,  but  was  rejected,  the 
learned  judge  saying  that  he  must  choose  be- 
tween the  positions  of  advoc.ite  and  witness, 
and  must  cease  to  act  as  counsel  if  he  desired 
to  give  evidence ; — Held,  that  he  was  a  compe- 
tent witness,  and  coiUd  not  properly  be  rejec- 
ted ;  but  a  new  trial  was  refused  upon  this 
ground,  under  37  Vict.  c.  7,  s.  34,  the  court 
being  of  opinion  that  no  substantial  wrong  or  mis- 
carriage had  been  occasioned  thereby.  Remarks 
upon  the  impropriety  of  such  evidence,  though 
strictly  admissible.  Dai'liv.  Thc.Canada Farmers 
Mutual  Ins.  Co.,  .39  Q.  B.  452. 


1 


9.  Misdirection  of  Judije. 

[See  note  to  Sub-head  7,  p.  2o50.] 

Where  a  witness,  who  proved  the  notice  of 
action  reiiuired  l)y  the  statute  to  be  given  to  a 
justice  of  the  peace  before  action,  had  in  his 
examination  in  chief  sworn  that  he  had  served 
a  true  copy  of  the  notice  produced,  but  upon  his 
cross-examination  said  it  might  differ  a  word  of 
two,  and  the  judge  bad  in  consequence  directed 
a  verdict  for  defendant,  the  court  granted  a  new 
trial.    Gardner  v.  Burwell,  Tay.  54. 

When  on  a  dissolution  of  partnership  one 
partner  has  admitti  '  a  balance  due  his  co-part- 
ner, assumpsit  will  lie  although  there  be  no 
l)roniise  to  pay  ;  and  where  the  balance  did  not 
appear  conclusively,  and  the  judge  left  it  to  tlie 
jury  more  unfavourably  for  the  plaintiff  than  he 
miglit  have  done,  and  there  was  a  verdict  for 
defen<lant,  a  new  trial  was  granted  on  payment 
of  costs.     McNicol  V.  McEa-en,  3  0.  S.  485. 

Where  in  an  action  against  the  endorser  of  a 
note,  there  was  strong  evidence  that  defendant 
had  admitted  the  endorsement  to  be  his,  or  made 
by  his  authority,  whether  the  signature  was 
genuine  or  not,  and  it  was  doubtful  whether  the 
jury  had  not  been  led  to  believe  that  the  sole 
question  for  them  was,  whether  the  signature 
was  defendant's  or  not,  and  they  found  for  de- 
fendant, a  new  trial  was  granted  on  payment  of 
costs.     Banh  of  Upper  Canada  v.  Bogers,  1  Q. 

New  trials  will  not  be  granted  as  of  course 
upon  the  extreme  right  of  the  party  applying, 
even  for  misdirection.  Brown  v.  Street,  1  Q.  B. 
124. 

The  court  will  not  necessarily  grant  a  new  trial 
for  misdirection,  if  satisfied  that  justice  has  been 
done  notwithstanding.  Connell  v.  Cheney,  1  O. 
B.  307. 

Where  in  trespass  q.  c.  f.  plaintiff  proved 
admissisions  of  defendant  as  to  the  title  of  the 
land,  which  should  have  been  left  to  the  jury, 
but  the  case  rested  upon  the  want  of  sufficient 
evidence  to  admit  the  testimony  of  the  hand- 


writing of  tlio  subscribing  witnesses  to  the  deed 
under  which  ])laiiitiff  clanned,  which  the  court 
decided  against  him — a  new  trial  was  granted, 
with  costs  to  abide  the  event.  Ti/lden  v.  IJulhn, 
3  Q.  B.  10. 

It  is  no  misdirection  that  the  learned  judge, 
in  charging  tlie  jury,  did  not  advance  a  particu- 
lar argument,  which  the  counsel  thinks  would 
have  influenced  the  jury  in  his  client's  favour. 
Annalilev.  McDonell,  8  Q.  B.  382. 

It  is  no  ground  for  a  new  trial  that  the  judge 
exjiressed  his  opinion  strongly  upon  the  evidence 
in  favour  of  either  side.  iJoiKjherti/  v.  ]VilHams, 
32  Q.  B.  215. 

Where  the  court  differed  with  the  ruling  at 
nisi  prius  on  one  point,  but  considered  the  ver- 
dict for  defendant  well  found  (m  other  gnninds, 
they  granted  a  new  trial  at  the  option  of  the 
plaintiff,  on  his  paying  the  costs  by  a  certain 
day.     Doi'd.  Prince  et  al.  v.  Girty,  9 'Q.  B.  41. 

Where  the  charge  of  the  learned  judge  who 
tries  a  cause  is  calculated  to  make  an  inn)ression 
on  the  jury  prejudicial  to  a  party,  which  the  evi- 
dence and  circumstances  do  not  entirely  warrant, 
the  court  will  grant  a  new  trial  without  costs, 
on  the  ground  of  misdirection.  White  v.  Craw- 
ford, 2  C.  P.  3.-)2. 

In  ejectment,  the  court  refused  to  disturb 
the  verdict  for  misdirection  upon  points  not 
urged  at  the  trial.  Fades  v.  McGregor,  8  C.  P. 
200. 

Wliere  a  party  allows  a  verdict  to  be  taken 
against  him  by  suggestion  of  the  ju<lge,  without 
insisting  that  the  case  should  go  to  the  jury,  he 
cannot  afterwards  take  exception  for  misdirec- 
tion.    Chisholm  et  al.  v.  Morse,  11  C.  P.  589. 

A  new  trial  for  misdirection  as  to  the  measure 
of  damages,  was  refused  where  the  misdirection 
affected  only  a  few  dollars.  Haine  v.  Davey,  4 
A.  &  E.  892,  distuiguished.  Young  et  al.  v. 
Laidlaw,  12  C.  P.  612. 

The  fifth  count  was  in  trespass  to  plaintiffs 
goods.  The  sixth  count  was  for  illegal  distress. 
To  the  Tifth  count  defendant  pleaded,  notguilt}-, 
that  the  goods  were  not  plaintiff's,  and  that  he 
seized  and  sold  them  to  satisfy  arrears  of  rent ; 
and  to  the  sixth  count,  the  general  issue  Ijy 
statute  11  Cteo.  II.  c.  19,  sec.  2.  At  the  trial 
the  plaintiff's  evidence  shewed  that  the  seizure 
and  sale  referred  to  was  for  a  distress  for  rent. 
Defendant's  counsel  contended  that  as  only  one 
seizure  had  been  made  the  plaintiff  must  elect 
on  which  count  he  would  go  to  the  jury.  The 
judge  refused  to  compel  plaintiff  to  elect,  but 
said  he  would  direct  the  jury  that  the  evidence 
api)lied  more  to  the  sixth  count  than  the  fifth, 
after  which  the  plaintiff's  counsel,  in  addressing 
the  jury,  withdrew  the  sixth  count  from  their 
consideration.  The  judge  charged  the  jury  that 
the  evidence  given  applied  to  the  sixth  count, 
and  that  they  should  rind  for  defendant  on  the 
fifth  count,  charging  them  as  if  both  counts  were 
before  them  for  their  consideration.  The  jurj' 
found  f«r  plaintiff  on  the  sixth  count  for  $100, 
and  a  verdict  for  defendant  on  the  fifth  : — Held, 
that  the  plaintiff  could  not  withdraw  a  parti- 
cular count  or  issue  from  the  consideration  of  the 
jury,  without  the  consent  of  the  defendant,  so 
as  to  prevent  them  giving  a  verdict  on  such 
count,  and  the  jury  in  this  case   should  have 
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been  diroctcd  to  tind  fur  defendant  on  the  sixth 
count,  and  tlic  cane  h'ft  to  them  on  tlu!  evidence 
on  the  lifth  ciunt.  Hut,  ii.-t  Hulwtinti.d  justice 
was  done  li.v  tin:  lindini,',  a  ride  for  a  new  trial 
was  ri'tiiMud  on  tlitit  L,'r(iund,  Imt  grunted  to  de- 
fendant, as  he  niij,'lit  iiavo  lieun  misled  by  the 
ruling,     h'ldlirrii  \:  .Stiiisiiii,  UC.  1'.   181. 

^Yhere  both  sides  have  a(hlre.sseil  the  jury  on 
the  eiiuities  of  tlie  case,  it  is  no  ground  for  a  new 
trial  tliat  the  judj^'j  refused  tn  withiiold  these 
etiuitit's  from  the  jury.  JJniik  nf  Tonnilo  v.  J/c- 
JJ<,ii;ltlll,  1.")  C.  1'.  47."). 

An  (il)joetion  taken  by  either  party  to  the  case 
of  the  iitlier,  or  to  any  p.irt  of  the  jiroeeedings, 
and  ndeil  npou,  is  not  to  be  cleenied  an  olijoction 
to  that  nilinj:,  .so  as  to  entitle  the  jiarty  to  move 
f(U-  iiiisilii-eetrDii  ;  for  to  enable  liini  to  do  this  he 
oU!,'litat  the  time  exiiressly  to  objeet  to  tiie  ruling 
in  iiuestiiiii,  and  rei|iiest  tlie  judge  to  note  liis  ob- 
jection thereto,  and  the  terms  to  which  it  is 
aubjeet,  i.  e.,  wliether  leave  is  reserved  to  move, 
&c,     ('(iiishi^v.  Mfrrill,  Ki  C.  P.  114. 

Misdirecti(m  can  only  bo  upon  a  point  of  law, 
not  on  a  ni attor  ot  fact.  ]ir(jtna  v.  Fkl;  KJ  C. 
P.  37!>. 

Where  tlie  law  is  clear  it  is  no  nnsilirection  to 
leave  the  tacts  simply  to  the  jury,  for  they  are 
the  judges  "I  the  eviilcnce. 

On  the 
plaintiff's  goeds,  the  jury  were  told  that  if  the 
attaehnient  had  lie  'U  set  aside,  the  plaintilf  was 
entitled  to  a  verdict ;  and  the  plaintitt'  ol)jected 
that  as  the  setting  aside  ha(l  been  proved,  it 
should  not  have  lieen  left  as  if  open  to  doubt. 
The  jtiiy  having  found  for  defemlauts — Held, 
that  the  charge  was  unobjectionable  ;  and  as  on 
the  evidence  nominal  damagjs  only  would  have 
been  sulhcient,  the  court  refused  to  interfere. 
E<itnn  v.  (r);v  ll<tid;  27  (J.  B.  490. 

AVliere  defendants  were  indicted  for  obstruct- 
ing a  naviirable  river  by  the  erection  of  a  wharf,  i 
and  there  w.as  no  evidence  that  the  part  covered 
by  the  wharf  had  ever  been  navigated  by  vessels 


j  a  "  visible"  change  of  possession,  there  being  no 
]  such  word  in  tiie  statute,  and  it  being,  in  his 
opinion,  likely  under  the  eireumstames  to  mis- 
lead the  jury  :  Held,  that  even  if  thiM'e  was 
misdirection,  which  the  cnurt  did  not  think  there 
was,  as  it  did  not  appear  that  any  snbstanti.il 
wron^  or  miscarriagi;  w.is  thereliy  oce  isioiied,  it 
would,  under  see.  IM  of  A.  .1.  .\et,  IS74,  form  no 
ground  for  a  new  trial.  Ifiiil  v.  Mi/)iiiinl<l,  2(1 
(.'.   P.  147. 


//-. 


.See  sub-head  14,  p.  ■J.")77. 


10.   liiiUliil  <ln  til   Ithjlit  Id   li<  'jhi. 

A  new  trial  will  not  be  granted  for  a  misdi- 
rection as  to  the  right  to  liegiii,  unless  it  aiipear 
that  injustice  may  liave  l)ejii  oeeasioned  ))V  it. 
McDi>ni(l<l  V.  Mr'Hidi/i  it  II.,-.,  ]•.»(,>.  P>.  .'lO;!.  "See 
also  XeclUe  v.  Fox,  28  Q.  B.  2.SI. 


11.  Xun-iUrii'thiii  dfJiilj.. 

AVant  of  ilircction  is  no  ground  for  a  new  trial, 
unless  the  verdict  is  against  evidcneii.  .S'/"'"''  v. 
/rir/or,'2lQ.  B.  277 ;  /.'';/'""  v.  /•';./.•.  Ki  C.P. 
379;  Spriiiij  v.  Cockhuni,  19  V.  V.  ii'.i. 

Held,   if  the  judge  did  not  charge  as  strongly 


m  defendants'  favour  as  he  oiiirht  to  have  done, 
second  count,  in  trespass^  for  ^semng  ,  ti,.it  the  proper  (d)jection  would  have  been  for 

non-direction.  S/irbui  v.  i'firkhiini  i-l  <//.,  19 
C.  P.  ().3.  See  Aiinahli'Y.  Mr/h,i,.ll,^  Q.  15. 
:182. 

Action  on  a  marine  policj'.  IJccovory  as  for  a 
total  loss,  the  facts  shewing  only  a  partial  loss, 
which,  however,  w.as  not  so  distinctly  left  to  the 
jury.  New  trial  granted  without  costs.  Durls 
V.  Thi'  St.  Ldwrence  Inlund  Marbn-  vlf<.  (' >.,  ',i 
Q.  B.  18. 


Where  the  judge  consents  with  reluctance, 
from  his  connection  with  the  plaintitV,  to  try  a 
cause,  and  from  a  feeling  of  delicacy  merely  gives 
the  case  to  the  jury  without  comment,  the 
ol  any  size,  but  it  was  shewn  only  that  "the  pro-  j  ^""rt.  though  the  cviilencc  may  be  very  coiiHict- 
secutor  was  prevented  by  it  from  landing  there  1  mg-  >f  tl»ey  sec  that  the  plaintiff  has  been  prob- 
with  his  skitV,  and  the  wiiarf  was  proved  not  to  'il'ly  prejudiced  by  the  case  not  Iw-ving  been  left 
interfere  with  navigation  :— Held,  that  the  jury  [  to  the  jury  in  as  full  a  manner  as  it  would  other- 
were  rightly  directed  that  on  this  evidence  the  "(vise  have  been,  will  grant  a  new  trial.  Huiiltou 
only  verdict  wlii^h  could  be  rendered  w.as  not  \  v-  Coo/tP);  4  Q.  B.  278.  See  Niijtiia  v.  /■'((■/,-,  KJ 
guilty.     Such  a  direction  is  not  so  much  a  direc-  !  ^-  P-  •^^''• 

It  is  the  duty  of  the  judge  to  construe  a  writ- 
ten contract,  and  of  the  jury  to  decide  upon  sur- 
rounding facts  and  circumstances,  if  any,  to  vary 
it.  A  new  tri.al  was  ordcreil  without  costs,  on 
the  ground  that  the  construction  of  the  contr.act 

Ircnon  V. 


tion  on  the  law  as  a  strong  observation  on  the 
evidence,  which  may  pro[)erly  be  made  in  a 
proper  case  without  being  open  to  the  charge  of 
inisdirection.  I'l'ii'ma  v.  Port  Perry  and  Port 
'Whithij  R.  II'.  Co.,  38  Q.  B.  431. 


Inanactionfnrtresp.asstolandthe  jury  found  I  bad  been  left  too  much  to  the  jury 
" I.    The  verdict  l-l^"*'"".  12  L'.  P.  475. 


for  plaintitf,  with  only  Is.  damages 
was  moved  against  for  misdirection  and  smallness' 
af  damages,  but  the  court,  without  deciding  upon 
the  correctness  of  the  charge,  held  that  if  it  had 
been  unexceptionable  and  the  verdict  the  same 
ihey  would  not  have  interfered  ;  and,  under  sec. 
84  of  the  A.  J.  Act,  1874,  they  refused  a  new 
^ial.     Smith  v.  Murphy,  35  Q.  B.  569. 

In  replevin,  it  was  proved  th.at  the  goods  were 

Surchased  by  the  plaintifl"  from  B.  .and  M. ,  and  it 
ras  left  to  the  jury  to  say  whether  there  had  been 
•n  actual  ,and  continued  change  of  possession  from 
them  to  plaintiff ;  but  the  learned  judge  refused  j  most.       The   Bank 
to  leave  it  to  them  to  say  whether  there  had  been  1 17  C.  P.  358. 
161 


On  the  trial  of  an  action  on  a  promiss<ny  note, 
brought  by  a  bank,  and  to  which  defendants  plea- 
ded usury,  consisting  iiithe  plaintiff's  making  the 
note  payable  at  a  distance  fi-om  the  place  of  dis- 
count, and  thereby  securing  an  illegal  rate  of  in- 
terest as  commission  : — Held,  that  the  jury  not 
having  been  directed  that  the  note  sued  on,  being 
the  last  of  a  series  which  had  always  been  made 
payable  as  this  one  was,  was  not  tainted  with 
usury,  because  made  payable  at  a  distance  from 
P.,  was  not  misdirection,  but  non-direction  at 
oj  Montreal  v.   Scvtt  et  al,, 
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12.    Wlnri'  I'lTifkl  M   tii/dinut  f.iiw  ninl  Enihiu'c, 
Wtiijlil  of  EiHili'iicc,  or  Juilijc'ii  Cliiinjc. 

(n)    Whfri'  C'rimi'  in  rli(nynl  mjniiiiit  Plain- 
lijl'  or  Difiiiihint. 

l)ul)t  oil  liDiiil  ;  (iffciicu,  usury  ;  and  vcf(li(;t 
for  iiliiiiitKT.  Ill  fjtLtinciit  on  a  niorty.iKi!  kjiviMi 
to  Ht'cniu  tla-  Hunii'  (li;l>t,  tliu  jury  t'ound  for  de- 
fendant on  tlie  same  oviduncu.  Tlio  court  ro- 
fuf-od  to  sut  aside  tliu  verdict  on  tlie  liond,  wliieli 
in  etl'eet  nu(|iiitted  tlie  idaintill'  of  tiie  crime, 
tliou;.'li  tlie  ,iudj,'e  wlio  tried  tlio  cause  tliougiit 
the  evidi'iiee  strong  to  cstalilisli  usury.  WiUoii 
V.  //;//,  .^  O.  S.  .'■)li. 

Wlicrc  in  assuiiiiisit  on  bills  of  excliangc,  and 
for  goods  sold,  tlie  defence  was,  that  the  bills 
had  1iecn  given  for  the  price  of  goods  bought 
from  the  iilaiiitills  in  a  foreign  country,  and 
which  tliey  had  assisted  the  defendant  in  smug- 
gling into  this  country,  and  some  evidenco  was 
I'ivcii  to  that  cil'cet,  but  the  jury  found  for  the 
plaintiHs,  tiie  court  refused  a  new  trial.  Wal- 
l,ri<lr  it  ill.  V.  /••-//■//,  2  Q.  li.  280. 

In  an  action  for  slander  the  eviilence  in  sup- 
port of  one  of  the  jileas  of  jnstitication  of  a  charge 
of  theft  was  very  strong,  sutlicient  to  have  war- 
ranted -A  conviction  if  the  ))hiintitt'  had  been  on 
his  trial.  'I'he  charge,  however,  was  niaile  three 
years  after  the  alleged  otl'enee,  for  which  there 
iiad  been  no  prosecution,  .and  defendant  h.ad  no 
special  interest  in  the  matter.  The  jury  having 
foun<l  for  the  plaintilV,  and  .*iir)0  damages,  the 
court  refused  to  interfere.  Eilijar  v.  Xvivctl,  24 
Q.  B.  215. 

In  the  absence  of  misdirection,  where  the  jury 
find  in  favour  of  a  party  on  an  issue  ch.argiiig 
him  with  a  criminal  otlence,  the  court  will  rarely 
grant  a  new  trial.  Uiiahl  v.  Thi'  Jiritinh  Aiiifrica 
A. ■<■■<.  Co.,  27  ii-  B.  473. 

^Vhere,  in  an  action  on  a  tire  policy,  the  plain- 
tiff in  his  statement  of  loss,  swore  that  his  damage 
amounted  to  about  twelve  times  the  amount 
actu.illy  proved,  and  for  which  he  actually  ob- 
tained a  verdict,  and  the  ju<lge  before  whom  the 
case  was  tried  Wius  dissatisfied  with  the  finding, 
the  court,  notwithstanding  the  usual  practice  as 
to  now  trials  where  tlie  defence  charges  a  crimi- 
nal offence,  (this  being  made  perjury  by  .32  &  33 
Vict.  c.  23,  s.  5,  D. )  granted  a  new  trial,  costs 
to  abide  the  event.  McMillan  v.  Gore  District 
Mutual  Fire  Inn.  Co.,  21  C.  P.  123. 

See  McCullmh  v.  Gore  DiMriH  Im.  Co.,  34 
Q.  B.  384,  p.  2544. 

(b)    Where  Fraud  ix  Charged. 

When  evidence  was  given  to  shew  that  a  deed 
had  been  procured  by  fraud,  and  the  jury 
negatived  the  fraud,  but  there  seemed  great 
doubts  as  to  the  correctness  of  their  finding,  a 
new  trial  was  granted  on  payment  of  costs. 
Doe  d.  A'ei/.so«  v.  Gilchrist,  4  O.  S.  276. 

Where,  in  ejectment,  the  deed  under  which 
plaintiflf  claimed  was  in  several  parts  illegible, 
and  contained  no  sufficient  description  of  the 
part  of  the  lot  intended  to  be  conveyed,  and 
there  was  strong  evidence  that  the  deed  was 
made  to  defeat  creditors,  the  court  set  aside  a 
verdict  for  the  plaintiff,  rendered  in  opposition 
to  the  judge's  charge,  without  costs.  Doe  d. 
McDonald  v.  McDonald,  2  Q.  B.  267. 


[nterjileadcr  issue  .Sahuiiider  I'Xccutinn  found 
to  be  collusive  -New  trial  refused  on  allidiivits. 
Serros  v.  Tohin,  2  (^  li.  5.m 

A  verdict  for  defendant  manifestly  against  evi- 
dence, and  in  support  of  an  assignment  im- 
peached as  fraudulent,  set  aside  on  jiaynient  of 
costs.     J)iie  d.   M'lV/vi  V.  .\/<i.-<sir(ir,  ">  Q.  M.  455. 

Where  the  bona  lldes  of  a  transaction  im- 
peaclied  for  fraud  was  proved  solely  by  tlie 
evidence  of  the  trader,  (the  accused),  ami  his 
lirother-in-law,  when  a  disiiitci'estcd  witness 
might  have  lieeli  calli'd,  the  court  granted  a  new 
trial,  on  tiie  ground  that  the  ends  of  justice 
might  be  furtliered  by  a  sicoml  investigation. 
Fou-hr  V.  Iliiidrii,  7  0.  I'.  .TiU. 

The  (juestion  being  as  to  tiie  bona  tides  of  a 
sale  of  goods  under  which  the  iilaintitl'  claimed  : 
— Held,  that  though  a  linding  for  dc  feiidant 
would  have  been  more  satisfactory,  yet  as  the 
case  went  faiily  to  the  jury,  and  the  aiiiouiit  in- 
volved was  small,  the  verdict  should  not  be  dis- 
turbed.     Tdvr  V.  Harrison,  14  V.  1'.  41!). 

See  MoUou^  Bunk  v.  lialex,  7  V.  V.  312,  p.  2540. 


(c)    II  lure  Farijirji  i-i  A llii/ed. 

Where  in  an  action  on  a  promissory  note  the 
defence  was  f(U'gerv,  and  a  number  of  witnesses 
were  examined  on  both  sides,  and  much  conflict- 
ini.'  testiinouy  given,  and  the  jury  found  for  the 
plaintilJs,  a  new  trial  was  refused,  although  the 
defendant  positively  denietl  the  signature  on 
aflidavit,  and  proiluced  numerous  atiidavits  of 
parties  who  stated  their  belief  that  the  signature 
was  not  his.  Coniiiii  rcial  lUuik  Midliuiil  Dftricl 
V.  Denl'oin,  1  Q.  B.  13. 

Where  the  defence  set  up  by  the  indorsersof  a 
note  was  forgery,  and  the  plaintilf  recovered,  the 
court  refused  to  grant  a  new  trial.  McLunn  v. 
Muirhiwletal.,  3  Q.  B.  5!». 

A  verdict  having  been  given  fiu"  the  defendant 
on  an  issue  as  to  the  genuineness  of  his  indorse- 
ment on  a  note,  the  C(mrt,  upon  considenition  of 
the  eviilence  and  the  affidavits,  refused  a  new 
trial.     Mackm  v.  Dittrick  et  al.,  7  Q.  B.  144. 

There  being  some  doubts  attempted  to  be 
thrown  upon  the  signature  of  defenitant  to  the 
stock  book,  the  jury  found  against  the  plaintifl'. 
The  evidence  of  the  witness  to  the  signature 
being  very  clear,  and  not  being  impeached,  the 
court  granted  a  new  trial.  Ji'ay  v.  Blair,  12  C. 
P.  257. 

Where,  in  an  action  against  the  maker  of  a 
promissory  note,  the  plaintiff  produced  several 
witnesses  who  swore  to  defendant's  signature, 
which  two  of  them  said  he  had  admitted,  but 
the  jury  found  for  defendant  on  his  own  evidence 
alone,  the  court  granted  a  new  trial,  with  costs 
to  abide  the  event.  Canadian  Bank  of  Commerce 
V.  McMillan,  31  Q.  B.  596. 

Per  A.  Wilson,  J. ,  the  evidence  stated  in  the 
report  of  this  case  was  insufficient  to  shew  that 
defendant  was  the  maker  of  the  note  sued  on, 
alleged  to  have  been  signed  by  him  as  a  marks- 
man, and  the  plaintiff  should  have  been  non- 
suited. The  defendant,  however,  filed  an  affi- 
davit that  he  was  not  the  maker,  and  explained 
his  absence  on  the  trial,  and  on  this  ground  a 
new  trial  was  granted.  Hand  v,  A<jnew,  32  Q. 
B.  P59. 
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(d)    /■'iirf.H  iiul  FiilliJ  Kliyili'il. 


Wiioru  in  trosnaHs  for  assault  and  battery  tho 
dofouiliiit  otl'oit'd  at  i\u'  trial  to  ))r(ivu  in  mitiga- 
tion ipf  claniagos  tliat  plaiutitl'  iiad  slandoriMl  his 
wifo,  and  tiiat  iio  had  oonirnittf(l  tlio  trespass 
imnn'ili.ituly  on  bring  iiiforniod  of  snrh  slamlor, 
:i  now  tiiilwas  gianti-il,  tliat  all  the  firciwnstan- 


'l>t   bo 


ulicito.l.     Shiirt  v.  1^'  iri.i,  3  ().  S, 


cos  nn^ 
.•'.S.'.. 

li  this  ease  itwiwhold,  iloliinsoii,  ('..I.,  diss., 
lliat  tlif  fvidoni-'o  r.'jcotod  at  tho  trial  was  inad- 
niissiliir  ;  but  as  thi;  nature  and  eharac^tcr  of 
some  jiarts  of  it  W(.'ro  not  known  with  sniiieieut 
certainty,  a  new  trial  was  granted  on  payment 
of  costs.  I>iii  <l.  Aniiihl  V,  Adl'/Jii,  r»  ().  W. 
171. 

'["iiivcr  Merits  not  fully  disclosod — Justitica- 
tiiiii  as  joint  owner,  i*te.—('iiargo  favourable  to 
dcfeuilaiit  A'erdict  for  idaintill'— New  trial  re- 
fused.    Aiiili  r-<iiii  V.  Aiii/crMii,  1  C  1'.  344. 

In  eicctmeut  both  plaintilV  and  defi'iidant 
clainieii  liy  deed  from  T.'.s  sister,  plaintill'  having 
tlie  lirst  Vonveyance.  It  was  not  distinctly 
iiidved  wiietUcr  T.  ilied  befcue  or  after  the  1st 
.laiiiiary,  lS.")Li,  when  14  it  lo  ^'iet.  o.  (i,  came 
into  fiuce,  this  point  having  escaped  attontion. 
]f  he  tlicd  before,  then  tho  plaintill'  would  bo 
eutitleil,  as  claimiMg  under  his  sister,  who  would 
lie  his  laircss,  if  after,  defendant  would  bo  en- 
titled as  ills  motlu!!',  in  preference  to  his  sister. 
A  new  trial  was  therefore  ordei'od,  with  costs  to 
abide  the  event,  in  order  to  give  tho  plaintitl'  an 
opportunity  of  estalilishing  his  case  on  this  point. 
Jj,drH\.  l-'ni/,  12  Q.  B.  .301. 

lioplevin  -A'erdict  for  plaintill'  set  aside,  the 
facts  not  being  fully  elicited  on  the  trial.  Cttunij)' 
V.  lii,'jiirt,  5  V.  1'.  341. 

Covenant  by  plaintiffs  (administrators)  against 
defenilaMts  (executors),  &c.,  on  clefoiidants'  cove- 
nant with  iilaiutill's'  intestate,  for  sei/in  of  land 
conveyeil  hy  them.  It  appeared  on  tho  trial  that 
defendants  claimed  under  a  cLauso  of  their  tos- 
,  tator's  will  to  dispose  of  lands  if  necessary  for 
payment  of  debts  ;  and  after  verdict  for  plain- 
tiffs, a  now  trial  was  granted  on  payment  of  costs, 
to  enable  defendants  to  prove  tho  existence  <if 
debts  of  the  testator,  a  fact  material  to  maintain 
the  sale.  MafduujuU  v.  Macdum-U,  5  C  P. 
355. 

Action  for  extra  labour  on  an  agi'eement  to 
plaster  defendant's  house.  The  court,  although 
not  seeing  that  the  verdict  w.as  against  the  law 
and  evidence,  granted  a  new  trial,  on  the  ground 
that  the  case  was  taken  late  at  ni^ht,  the  de- 
fendant further  shewing  by  affidavits,  that  he 
had  not  time  to  go  into  his  defence  as  fully  as  he 
would  if  time  had  permitted.  O'alUna  v.  Coltoii, 
6  C.  P.  247. 

Action  on  account  stated,  to  recover  $102, 
which  defendant  was  to  pay  plaintiff  for  giving 
up  his  purchase  of  land  from  defendant.  It  was 
proved  that  defendant  had  acknowledged  that 
he  was  to  pay  plaintiff  this  sum,  hut  there  was 
«  nonsuit  for  want  of  an  agreement  in  writing  : 
—Held,  that  if  the  acknowledgment  was  made 
•fter  the  agreement  had  been  cancelled  and  the 
land  re-sold  by  defendant,  the  plaintiff  might 
recover ;  and  this  not  being  clear  on  the  evi- 
dence, a  new  trial  was  granted  to  ascertain  the 
iaot.     Gross  v.  Jirkker,  18  Q.  B.  410. 


P.  N.  k  Co.,  brokers  at  ('lev. 'land,  shi]iped  a 
cargo  of  coal  on  testatni's  vessel,  consigned  to 
defendant  at  Toronto,  tiiere  being  no  stipulation 
in  the  bill  of  lading  as  to  demunage.  The  ves- 
sel was  ilct  lined  foniand  a  h  ilf  days  in  unload- 
ing, for  whicli  it  was  sought  to  make  defendant 
lialile.  A  verdict  having  been  found  fur  the 
plaintill',  mion  the  evidence  set  out  in  this  easu, 
a  new  trial  was  gianted,  as  the  tacts  with  regard 
to  defendant  having  hired  the  vessel  hail  not 
been  fullv  brought  out.      /Inr^iit'  v.   ('inii/  r,  23 

c.  P.  rm). 

Action  on  a  note  given  for  money  alleged  to 
have  been  obtained  liy  defendant  fi'inii  plaintill's 
liy  fraudnliiit  iiiisrepiesentatioii,  and  for  money 
paid  ;  plaintills  held  not  entilled  on  the  evi- 
dence to  recover  on  either  connt,  but  to  a  now 
trial  to  enable  tlwni  to  shew  the  facts  more  fully. 
('iiiiiiilii  /■'(()•///' /•<'  MiiliKi'  hi.-i.  C'K  y.  W'lil.iiiii,  'J.) 
C.  P.  I. 

Plaintill' leased  p;u't  of  a  house  from  defeuilant 
I,.,  at  !^i  a  montli,  and  if  I,,  sold  he  was  to  leave 
if  he  could  get  another.  I,,  sold  and  conveyed 
it  on  the  "til  of  .August  to  \\'.,  having  previously 
given  the  plaintilT  verbal  notice  to  go  ;  and  after 
the  conveyanee,  on  the  7th  August,  he,  at  tho 
suggestion  of  W.,  gave  the  plaintill'  a  written 
notice,  which  ^^'.  saw  L.  sign.  I'laintitl"s  pro- 
jierty  was  put  out  by  I,,  and  the  other  di^feii- 
dant  on  the  !ltli  of  Seiitember:-  -Held,  that  if  tho 
notice  was  given  by  I,,  by  authority  of  \N'.,  it 
woiilil  bo  sullioiont,  and  a  new  trial  was  granted 
toiletermine  this  point.  M<tltli(ii:-t  v.  Lii'i/d  30, 
(^  li.  38 1. 

Ill  this  case  a  nonsuit  was  entered  for  the  plain- 
tiffs' omission  to  give  notice  in  writing  of  their 
chiini  within  24  hours  of  the  delivery  of  the  goods 
to  defendants'  freight  agent  at  Halifax,  in  pursu- 
ance of  a  condition  to  that  effect  in  tho  condition 
on  which  the  goods  were  carried  ;  but  as  the  pleas 
did  not  set  up  that  there  was  such  an  ollieer  there, 
and  the  evidoneo  in  the  case  had  not  been  fully 
given,  a  now  trial  was  granted,  with  liberty  to 
amend  the  pleadings.  Fit:i/<r(tlil  vt  al.  v.  (/rami 
Trunk  J{.    W.  Co.,  '-ll  C.  P. '528. 

A  policy  having  boon  issued  by  defendants  at 
their  head  otHce  to  the  plaintiff'  on  an  appli- 
cation stating  that  a  ■watchman  was  kept,  tho 
plaintiff'  applied  for  a  further  insurance  to  de- 
fendants' local  ai'ont,  shewing  him  this  policy, 
and  a  second  policy  was  issued  on  an  informal 
application,  sent  by  this  agent,  not  signed  by  tho 
plaintiff,  and  referring  to  the  promises  as  the 
same  as  in  the  previous  policy.  The  court  held 
that  there  was  not  enough  to  warrant  the  con- 
elusion  that  the  second  policy  was  issneil  on 
statements  contained  in  the  application  for  the 
first ;  but  a  nev,'  trial  was  granted  to  enable 
defendants  to  supply  further  evidence,  with 
leave  to  them  to  plead  de  novo  as  suggested. 
Whitlaw  V.  PImhIx  In.i.  Co.,  28  C.  P.  53. 


(e)   Where  Verdict  does  Substantial  Justice. 

Where  a  sheriff  suffers  a  voluntary  escape,  he 
cannot  afterwards  recover  from  the  debtor  the 
amount  which  he  has  had  to  pay  for  his  escape  ; 
but  where  in  such  an  action  the  justice  of  the 
case  was  clearly  with  the  sheriff,  and  the  judge 
charged  the  jury  in  favour  of  the  defendant, 
but  they  found  for  the  plaintiff,  the  court  refused 
a  new  trial,     liuttaii  v.  Ashfonl,  C  0.  S.  280. 
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^^lu•l■.•  till!  iiliiintiir  mu'.l  ft.r  g Is  w.M   ,111(1    imliir.!  nf   tlio  ividfri.v    iiimhi   wliidi    th,.    jurv 

lU'llViT.-l,  ami  tlir  jii,lno  .lllvtUI   tlii!    jiiiy  timt    dccidcl,    w  licii    it   :i|,|m;iis    cli.iilv  t.p   tli.'   court 
tli(!  mtiuii   mIioiiM    h.ivu    lic.ii    l.iMU^'ht    .111    til.'    that  ii.itli.r  till' pliiiiititr  nor  (l.tVlidaiit  will  t.ikf 


Hiiui'ial  a^'ii  riiitnt,  Imt  tlii'v,  iintwitliHtaiidiii;,', 
tniiiid  tor  till!  lilaiiitill,  till'  ripiiil  riliiFtil  a  iiiw 
trial,  IIS  Hiili'taiilial  JiikIhi'  had  licuu  dmii'  .l/c- 
Mii/ini,  V.  r.i,/(/,/,. //,  •.'<,»,  II.  i.vs. 

Ill  tri'spiiMH,  if  tht'i'i'  lie  uiiy  fvidi'iu'o  of  tlir 
idoiitity  lit  tliii  pi'i'iiiiMfH,  tlii'i'Diirt  will  iidt^jraiil 
II  iii'W  trial  fur  «aiit  of  siilliiii'iit  I'vidiiiru  wlii'ii 
tlio  d  iiiiaLicM  art'  Hiiiall  and  tlii'  jiiHtici  iil  thucitNU 
with  till'  idaiiitill.     J/.///«'/  v.  AViuii/iV/./,  "J  i).  U. 

W'liero  till'  dif.  iidaiit  had  oidi:ri'd  tho  plain- 
tillH  til  iiiaki'  for  him  hoiiiu  irmi  ciiMtiii'^N  of  a 
Mpiii'ilit'd  thii'kiii';'!:!  for  u  Hlmp  front,  and  tlii' 
]ilaiiitiirs    iiiaiic    thciii    niiU'li    tliii'Urr    than    tin 


till' tioiil.li' to  oiler  to  till' jury  (.'ii'li  ('oiii'liiHive 
i'\  idrnri.'  upon  tlii'dinpiiti'd  fact,  aw  in  I'asilv  with- 
in tin ir  nacli  to  prodiii'i'.  />,„  d.  M,\nill,ii,iM 
V.    IIVim/, /',  ,-)  ij.  It.  -SM. 

Wlii'ii'  thodeiimiiiliint  nlicd  iipmi  cNidini'i'  of 
I'ohaliitatioii  and  reputation  to  pro\  e  a  iiiarriage 
I*  lid  to  have  taken  plaee  in  the  I'liited  States, 
and  faileil,  the  court,  iliid.  r  the  circiimstaiiceH  of 
this  ea«e,  refused  a  new  trial.  .S/rn/  v.  DuImiii, 
1 1  <.».  II.  .-,;t7. 

And  where  the  deiiiaMdant  relied  upon  evi- 
dence liy  reputation  of  an  iilleni  d  iiiarriap'  in 
Ireland   many   yearn   ]irevioiis,  and   there  wasu 

,  «'• I   verdict   for  the  deleiidant.  the  court  ru- 

oider,  hut  tilt!   defendant,   iiotw  ithstaiiilinj,',   jil-    fused   tn  interfere.     /,//»'■//    v.   ()//iii(i,{t  ( '.   I'. 
lowed   them   to   lie   ]iiit  up  ill   the  iHiildiiii,'   for    -•"'!'. 


which  they  had  lieell  iiimiIc,  Millioiit  ulijectioii, 
iiiid  the  plaiiitill.-,  at  Ni^-ii  I'riuM,  olitained  a  ver- 
dict for  their  full  value,  the  court  refused  a  new 
trial,     (Idiiit  <i  III.  V.  !l(ir/'ir,  .'(<,>.  11.  (iT. 

Tile  court  arc  not  lioiind  to  grant  a  new  trial 
when  there  was  no  misdiiectioii  nor  any  point  of 
law  involved,  and  where  it  docs  not  ajipcar  that 
the  justice  of  the  else  reijiiires  it,  tlioiii,'!!  the 
venlict  may  seem  to  he  aL,Minst  the  wei^^ht  of 
uvidi'iice  ;  and,  under  the  pei'iiliar  circumstances 
of  this  case,  they  refuscil  to  interfere.  J^ir  d. 
M<(^hii,ii  V.  Mrijiifi  I,  il  III.,  it  ().  |{.  .">7().  (Sou 
illso  MiMilliiii  V.  Finrjii/i'.  -2  ( ».  S.  4!i;{  ;  linnni 
V.  Miil/>ii.i,  7  ('.  1'.  Kso. 


I*cfenclant-i'  attorney  haviiiLt  Msccrtiiined  an 
error  in  plaiiitill's  proceed inys,  iiotilied  plain- 
till  "s  attorney  that  he  had  a  defence,  Imt  took 
no  measures  to  set  aside  his  procecdiiij.'^s.  I'poii 
motion  to  set  aside  the  verdict  lor  plaiiitill',  de- 
leiidant having  neglceted  to  .set  aside  the  pro- 
ci'i'dings,  know  iiii;  the  plaiiitill' was  going  on,  and 
his  allidavits  Mot  shewing  suhstaiitial  merits  of 
defence,    a    new    trial    was    refused.      Sniif/i    v. 

/I'liiiiiii  it  III.,  i:i  ('.  r.  4.m 


A   defeiico  under  tin 


ngainst  a  clear  legal  titli  is  not  one  to  he  favoured, 
especially  in  cases  hctweiii  relations;  and  where 
the  jury  have  leaned  against  such  defence  in 
support  of  the  honesty  of  the  case,  and  tlieru 
has  lieen  no  misdirection,  the  defendant  must 
shew  very  strong  ground  to  entitle  him  to  a  new 
trial  on  the  evidence.  //<  iiiiiiiiii/iriii/  V.  Ill  III- 
viiiiijinii/,  1  1  (^>.  1>.  •JH7. 

See  Itiitlini,  v.    Sllii.-<i.ii,  14  C.  V.  181,  p.  •2M\. 


(f)    Wlnri-  rill-  .l/i/ilii-i'iif  liii.s  liei-il   Xi'ijlujiiil. 

AVliere  a  losing  party  has  liuen  wanting  in 
diligence,  the  court  will  not,  as  a  matter  of 
course,  relieve  him  against  the  verdict,  though 
it  may  ajipear  contrary  to  evidence.  l>iii-  d. 
Il7ice/e/' V.  Mr  Williams,  3  (^  B.  Kio. 


In    ejectment  on   a  shciill's    deed,  secondary 

evidence  of  the   h.    fa.    lands  was   rejected,   lic- 

eaiise   search    had   not    lieen    made    among    the 

sheritl's  papers    left   in  tiie    court  house.     The 

tatiite  of    Limitations  !  I'l'imtill' was  nonsuited.      Atlidavits  having  heeii 


I  tiled  that  dilligeiit  search  had  liccii  m  dc  in  the 
court  house,  a  new  trial  was  granted  on  payment 
(if  coats.     SdiiliH  V.  Doiiiii-iiH,  14  (_'.  I'.  .'ilO. 


(g)    I'lrilirt    I'lrnr.ir. 

Semi  lie,  that  a  verdict  is  not  perverse,  where 
a  jury  tiiid  against  the  charge  on  a  point  of  law. 
unless  the  charge  is  correct.  'I'mlil  v.  'I'ln' Lirii- 
jiiiiil  mill  I.Diiiliiii  (lliilir  /ii.i.  Cii.,  ISC'.   I'.  l\)'2. 

I'laintiir,  a  slieritl',  sued  defendants  on  a  linnd, 
to  redeliver  to  him  goods  seized  in  execution,  on 
a  certain  day,  at  a  certain  inn.  The  jury  were 
told  the  plaiiititl  ought  to  have  a  verdict  for  (is., 
the  sum  remaining  unpaid  upon  the  execution, 
but  they  found  for  defendants.  Notw  ithstanding 
the  smallness  of  the  verdict  the  plaiiititl'  was 
granted  a  new  trial  without  costs.     Mduilic  v. 


Where  the  losing  iiarty  has  failed  at  the  trial, 
from  the  omission  of  his  attorney  to  estahlish  j /'''"'/■■'/""r  r^  »(/.,  4  Q.  B.  199. 
some  legal  right  he  might  have  shewn,  the  court 
will  not  grant  a  new  trial  when  an  expensive 
litigation  would  be  protracted  about  a  triHing 
matter.     Pi-trk-  v.  'J\ii//ni;  ;i  t^.  B.  457. 

The  court  will  not  grant  a  new  trial  to  protr.act  j  trial  was  granted  without  costs, 

an  idle  litigation  aliout  facts  which  neither  party  -••    ■- 

■will  take  the  trouble  to  make  clear,  though  they 
liave  the  means  of  doing  so.  Where  a  jury,  not 
thinking  it  safe  to  rely  on  verbal  evidence  of  the 
contents  of  a  lost  will,  where  the  party  oti'ering 
it  was  shewn  to  have  been  aware  of  the  existence 
(if  a  written  copy  which  ha  might  have  pro- 
duced, gave  a  verdict  against  him,  the  court 
would  not  grant  a  new  trial.  JJoi:  d.  Whiikr  v. 
uV«  WilliiiMM  4  Q.  B.  30. 


The  court  will  not  grant  a  new  trial  in  eject- 
uieut  on  the  ground  of  the  very  unsatisfactory 


The  jury  having  perversely  allowed  only  ten 
per  cent  per  annum,  although  they  found  that 
defendant  had  signed  the  note  or  instrument 
agreeing  to  pay  five  per  cent,  a  month,  a  new 

Yoiniij  el  <il. 
V.  Fhikv,  If)  C.  1'.  3()0. 

See  Loijaii  v.  Ifyaii,  10  Q.  B.  15  p.  2585. 


(h)   Triul  witlioiit  Juri/. 

Senible,  that  notwithstanding  the  32  Vict.  c. 
(!,  s.  18,  a  judge's  decision  on  facts  is  to  be  re- 
garded difTereiitly  from  the  finding  of  a  jury. 
Smith  V.  Hamilton,  29  Q.  B.  394. 

Remarks  as  to  the  effect  of  the  linding  of  a 
judge  upon  evidence.     Scutt  v.  Dent,  38  Q.  B.  30. 
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(i)  nil,,  r  (',i.i,.i. 

.S,.|iil>l>',  that  when  tli,'  vinlict  in  ol.taiiu'd  upoii 
the  teMtiiiioiiy  of  citiier  [ilaiiitill  or  di'feinlaiif, 
tlii^  mil'  a^aiint  (^raiitiiiK  a  new  trial  on  tliu  wci^jlit 
iif  L'viileliee  is  less  striit  than  it  was  lii'for,'  tlic 
iiarties  were  adniissihli'  as  w  itiiissi's.  I  ''imi'liiii, 
/l,iiil  ,i/  <'iiiiiiiiiiri  \.  MrMil/iiii,  :»l  (^>.   U.  .")»(>. 

Where,  ill  nil  action  for  K""diiHi)lil,  tliodefeiiei' 

to  whiili  was  tliat  th,'  j<ooils  were  siniiK^liid,   it 
was  doiililfiil  (the  v>'rilictlieiiiKKeneral,)wlitthi'r 

till'  iiiry  iindii^it i  that  the  |>laintill  kiuw  that 

tilt'  ),'oods  Wire  iipiitr.iliaiicl     tlie  ,niirt  >;iaiited  a 
lu'W   trial,     S,  ii;  II  v.  l!,rlii„,ii,il,  'lay.  t-.'t. 

Where  in  an  aetioii  11)11111  si'vcral  pruniissory 
iiiites  lUfiiidant  pnivi'd  that  they  had  Ix'eii  givun 
hy  him  for  the  jirie,'  of  tea  which  had  in'cn 
siinijK'ule'l  for  him  l)y  i>laintill',  and  tlu'  jury  wir,' 
direeled  to  lind  tor  thf  d,  lindant  if  tiiey  ln-lit'Ved 
that  suili  was  the  lonsick-riitioii  ^'iveii,  and  they 
found  a  vi'riliet  for  the  |plaiiitill'  for  thr  ainoimt 
of  oiilv  one  of  the  notes  the  court  ri'fusi'd  to 
L;r.nit  thf  dtleiiihuit  a  rule  nisi  for  a  new  trial. 
litJi'i  V.  An,iMroiii,i,  11.  T.,  t)  Vict. 

Aftir  a  demurrer  had  ln'cii  dei'iiK'd,  which 
adiiiitttd  the  facts  found  l.y  the  jury  on  a  trial 
iif  issues,  tiie  court  nfiisoil  a  11, w  trial,  which 
was  applied  for  on  the  gi'ound  that  the  verdict 
was  contrary  to  eviiiciiee  /'•'<  v.  HUilinii-k, 
Dr.i.  4«(t. 

Where  ill  trespass  for  taUini;  staves,  the  plain- 
f  recovered  I'-O,  where  the  law  on  some  of  the 


ling  of.i 

Q.1i.:w. 


till' 

facts  wliicli  Were  improperly  elicited  at  the  trial 
was  iliiiil'tlul,  Imt  it  appeared  that  the  jilaiutilV 
was  cutitlcil  t'l  recover  sometliiiii,'  in  tli.it  form 
of  action  and  tlii'  residue  in  another  form,  a  new 
trial  was  ivliised,  altiiou^;li  a  tender  could  have 
lieeii  picailcd  to  tile  amount  of  tiie  wholcelaim  if 
the  action  iiad  heeii    hrought  in  another  form. 

n,iihii;i  V.  i;„i,s„M  ,1  ol.,  20.  fs.  70. 

Where  ail  action  was  hrought  to  recover  money 
paid  oil  an  agreement  which  was  afterwards  caii- 
celleil,  and  the  jury  found  for  defendant  on  the 
ground  that  it  did  not  appear  clearly  that  any 
payiiieiit  liad  lieiii  made,  a  new  trial  was  granted, 
costs  to  ahide  the  I'veiit,  the  plaintill's  swearing 
to  the  payiiRiit,  which  was  not  di'iiied  l>y  the 
ilefeiidaut.  Cuiniii  it  til.  v.  Buy,;',  'l'.  T.,  3  &  4 
Vict. 

The  court  will  not  grant  a  new  trial  to  enable 
a  iiiortj,'aj.'or,  liciug  lessor  of  the  plaintitt  in  eject- 
nieiii,  to  shew  his  own  deeil  void  for  u  uiry,  and 
thus  eject  a  stranger  who  sets  uji  as  a  defence  a 
mortgage  to  a  third  party  f,)r  the  pieniises  in 
«luestioii.  />(((  il.MiBn-iiw  V.  Liiiiili,,  I  Q.  R 
18(i. 

The  court  will  not  give  a  defendant  a  second 
chance  of  olitaining  a  verdict  on  a  jdea  in  abate- 
ment of  noii-jiiiiider,  when  the  evidence  is  con- 
flicting, or  leaves  the  fact  of  joint  liability  doubt- 
ful. But  where  the  verdict  for  the  plaintiti'  was 
clearly  contrary  to  law  they  granted  a  new  trial 
■without  costs.  TonncU  tt  al.  v.  Dick  el  al.,  4  Q. 
B.  480. 

A  new  trial  will  not  be  granted  because  the 
jury  tind  for  defendant  in  the  absence  of  any 
evidence  to  contradict  the  unimpeached  witness 
of  the  plaintiff.  The  jury  are  to  form  their  ver- 
dict upon  the  whole  facts  and  complexion  of  the 
case  before  them.  Lane  et  al.  v.  Jai-vk,  5  Q.  B. 
127. 


I  When  a  pefHoii  liirtid  by  tlio  year  departn 
without  consent,  he  forfeits  his  wages;  and  it  in 
impoi'tant  that  this  law  should  Ix'  eiiforecil. 
\\  licr,'  the  plitiiitilt  had  taken  nihIi  a  coiiise,  and 
aft,'rwards  sind  for  h's  wanes,  and  a  miiUi  t  wan 
){i\,'n  in  his  faNoiii'  for  L''J.'>,  the  coiiit  granted  a 
new  trial  without  eoHts,  thoiiL;li  it  appeareil  that 
ih'feiiilaiit  had  otb'i'ed  him  that  sum  to  settle  thu 
the  suit,      lilid,   V.  Sli,i,i\   10  (,».   II.   ISO. 

Where  A.  having  bieii  tried  for  filonidiMly 
shooting  at  K.  and  acipiittcd,  was  alterwaiiU 
siu'cl  in  trespass  f,ir  the  same  act,  ami  the  jury 
found  tor  defeinlant,  though  the  trenpass  was 
provecl,  the  court  refils,"!  a  new  tri.il,  Ihiii  v. 
//ii'ji  ri,iiii,,  't  ij.   II,  ■['i\. 

Ilefendant  having  received  large  sums  of  money 
as    plaintill's'  a>;ciit,  di'pnsited    the   same,  mixed 
witii  his  iiwn  ami  other  iiKuieys,  in  a  saf,'  in  his 
ollice,  which    was   broken   into    iiiid   the  money 
stolen.     A  verdict  having  iieeii  reiulered  for  de- 
fendant, a  new  trial  was  granted,  with  costs  to 
,  abide   the  event,  as  it  did  not  appe.ir  witii  sutli- 
,  eielit  certainty,  on  the  evidi'iiec,  that  tiiere  was 
I  enough  in   the  safe  to  satisfy  plaiiitills'   ehiini  ; 
and  als),  lu'causc  1  he   pl.iintills  w,:re  elitith  d  ti» 
nominal   damages,  at  all   events,   on   thi^  counts 
for  nioiny  lent,  money  paiil,  itc,  to  w  liieli  there 
.  w.is   no  answer  on   tlic    record,     (lui;-   Hunk  v. 

j  iin,i,i.,  2  (A  I'.  :i.v.». 

Tresliass  i|.  e.  f.  The  cli\isioli  line  between 
two  lots  being   in  dispute,  the    plaintiti'  pi"^.d 

I  that  the  line  he  contended  for  hail  U;eii  run  li\  a 
surveyor  and  fenced  for  alioiit  forty  riMJs  tjfty 
years  ago,  and  that  it  had  lieeii  the  recouni/.ed 
Ipouiidary   between    the    (larlies.      Lately   defeii- 

I  ilant  employed  a  surveyor  who  ran  a  dillerent 
line  (probably  right,  althoiigli  not  doiii'  in  strict 
accordance  with  the  statute;,  and  defi'iidant 
moved  his  fence  in  accordance  with  it.  The 
jury  having  found  for  defendant,  the  plaintiti" 
moved  for  a  new  trial  on  allidavits  that  the  fence 
moved  had  been  standing  more  than  twenty 
ytjars.  The  court  granted  a  new  trial  on  pay- 
ment of  costs,  tin;  chief  justice  stating,  that 
"compacts  and  arrangements  of  old  standing, 
the  maintenance  of  which  jirevents  litigation, 
should    be     favouratdy   viewed."       Wiiliiniiii    V. 

j  BhkI,  7  c.  r.  i;u. 

I      Where   aetiouh   are   brought   in   the   inferior 

1  jurisdiction    of   the    superior  courts  for  trilling 

I  amounts,  which  might  have  been  recovered  at 

much   less  expense   in   the   inferior  courts,   the 

I  courts  w  ill  not  favour  such  actions  by  granting 

I  new  trials  in  cases  which  rest  in  their  discretion. 

It  imist  be  clearly  shewn  that  the   direction  of 

the  presiding  judge  has  been  wrong,  or  that  th 


verdict  has  been  against  evidence.      Cumitufk  v. 
Mvur,;  ()  C.  I'.  434. 

IJoplevin  for  staves — The  jury  were  directed  to 
ascertain  how  many  staves  had  been  taken  from 
H.'s  land,  and  that,  as  defendants  claimed  only 
as  his  vendees,  the  plaintiti' was  entitleil  to  a  ver- 
dict for  any  others  that  there  might  have  been. 
They  found,  however,  for  defeiidants,  and  the 
court  refused  to  interfere,  holding  that  the  plain- 
tiff, having  been  clcirly  a  wrongdoer  in  tresjiass- 
ing  on  H.'s  laud,  was  not  entitled  to  consider- 
ation.    SULivJfiint,  1«  Q.  B.  521. 

TTpon  a  plea  denying  notice  of  non-payment, 
it  appeared  that  the  notice,  though  carelessly 
mailed  by  the  notary  on  the  day  of  proteai  to  a, 
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wrong  addresH,  had  bucn  reoeivod  by  defendant 
about  a  week  after,  and  tlicre  was  aoniu  slight 
proof  of  his  liaving  ai)i)licd  to  phiintiH'  for  fur- 
ther time  for  payment.  The  jury  were  directed 
that  tlie  evidence  was  insutHcieiit,  but  they  fo'ind 
for  plaintill';  and  the  court,  though  agreeing 
with  tlie  <lire(:tioii,  refused  to  interfere,  hci/li  v. 
O'Xrill,  HI  (,).  15.  •.'.'!:{.  See  Coiiimiirial  Hank  v. 
W<ll<r,  -,  ii.  K  'iVA. 

Defendants,  having  signed  the  bond  sued  on, 
left  in  a  liurry,  witliont  having  it  jjroiierly  sealed, 
which  wa:i  afterwards  done,  but  it  was  clear  they 
knew  it  to  be  a  bond,  and  it  was  stated  on  the 
face  of  it  to  be  under  seal.  The  jury  having 
found  against  this  defence  the  er)urt  refused  to 
intei'ferc,  Imldiiig  it  not  one  to  ))c  favoured. 
J\liihtii/  Fire  /»■<.  Ci/.  Ill' I'l-iscDtt  v.  Puliiwr  it  tti, 
20  Q.  B.  441. 

Held,  tliat  under  12  (Ico.  11.,  e.  28,  securities 
given  for  the  ])ricc  of  lottery  tickets  are  not 
void  in  tlie  hands  of  a  l)oua  tide  holder  of  value. 
Where  the  jury  found  that  tlie  ]>laintifl's  had 
not  notice  of  the  illegality,  the  court  refused  a 
new  trial,  liolding  tiie  defence  not  one  to  be 
favoured,  h'rniix  if  nl.,  v.  Mnrbii,  21  Q.  \i. 
647;  S.  C,  20  g.  IS.  2:?(i. 

The  C(mrt,  though  the  weight  of  eviilence 
seemed  the  other  way,  nifuscd  to  set  aside  a  ver- 
dict upholding  a  will  made  by  testator  in  his 
last  illness,  which  was  disputed  on  the  ground 
that  he  was  not  couqieteiit  at  the  time  to  exer- 
cise a  disposing  jiowcr,  tliough  his  strength  of 
uiiiid  when  in  liealth  was  not  doubted.  Harwood 
V.  Baker,  3  .Moore  1'.  C  ( '.  282,  commented  on. 
Brown  tt  nl.  v.  lintir,  1!»  Q.  ii.  S5. 

The  will  of  Z.  imt  having  been  properly  proved 
Ly  one  of  the  subscribing  witnesses,  and  the 
objection  having  been  taken,  the  court  could  not 
enter  a  verdict  for  defendant  on  the  leave  re- 
sei'ved,  but  granted  a  new  trial  on  payment  of 
costs.      Wooi/nifv.  J/i7/.s  20  Q.  B.  ol. 

At  tlie  trial  it  appeared  that  the  plaintiff  had 
committed   a  gross   fraud,    in   Detroit,    in   the 
United  States  :  that   the  defendant  having  re- 
ceived a  telegram  from  a  jiublic  otheer  there, 
arrested  him  in  this  province,  ami  took  him  to  j 
the  jiolice  station   in    Loudon  ;  and   that   after  I 
three   days'   detention    he  was   discharged,   the 
offence  not  being  within  the  Asnburton  Treaty.  ! 
Defendant  had  been  chief  of  p(dice  in   London,  ! 
and  afterwards  ajipointed,   from  year  to  year,  ! 
constable  for  the  countj'.     He  had  acted  for  the  i 

1)resent  year,  and  there  was  some  evidence  of  his  \ 
having  i)een  sworn  in,  but  his  name  was  not ' 
tipon  the  list  of  the  clerk  of  the  peace  of  those 
appointed  fo.'  that  year.  Tlie  jury  were  told 
that  defendant  having  no  warrant,  and  not  being 
a  peace  ofKcer  at  tlie  time,  the  arrest  was  not 
strictly  legal,  and  the  jilaiutiff,  therefore,  en- 
titled to  recover.  They  found,  however,  for  the 
defendant,  and  the  court  refused  to  disturb  the 
verdict.  Bixjtrn  v.  VanValh'nItnriih,  20  Q.  B. 
218. 

First  count,  trover  for  goods  ;  2.  for  an  injury 
to  the  plaintiff's  reversionary  interest  in  them. 
The  jury  were  directed  that  there  was  no  evi- 
dence to  sustain  the  tii-st  count,  and  no  sub- 
stantial damage  shewn  on  the  second,  but  they 
found  a  general  verdict  for  the  plaintiff,  and 
^100  ; — Held,  that  as  defendant  had,  on  account 
of  the  ruling,  refrained  from  giving  evidence  on 


the  first  count,  a  new  trial  should  bo  granted. 
McMnrrii,/  v.  J{y<ni,  23  Q.  B.  19. 

Where  a  plaintiff  is  disaiijiointeil  in  procuring 
testinuMiy  he  should  withdraw  his  record  or  take 
a  tionsuit,  and  a  defendant,  in  the  like  case, 
should  apply  for  a  postponement.  If,  instead  of 
so  doing,  he  chooses  to  go  to  trial  upon  weak  or 
insullieient  evidence,  he  will  not  be  relieved  from 
an  adverse  verdict,  ('orjioralinii  of  LoinjiidiU  v. 
Ciixhiiiiiii,  24  Q.  B.  002. 

Acti(Ui  on  a  note  ;  defendant  S.,  the  first  en- 
dorser, let  judgment  go  by  default.  P.,  the 
second  eiuhu'ser,  pleaded  di(l  not  endorse.  The 
evidence  as  to  the  endorsement  by  I',  was  con- 
flicting, but  a  commission  upon  which  witnesses* 
had  been  examined,  and  among  others  the 
makers  of  the  note,  on  being  opened,  was  found 
to  be  informal  and  could  not  be  read.  The  plain- 
tiffs, notwithstanding,  preferred  going  to  the 
jury  to  taking  a  nonsuit.  Under  the  eireumstan- 
ces  the  court  refused  to  set  aside  a  venlict  for 
defendants.  Thi:  Cilij  Hniih  v.  S/ruiiii  il  ill.,  1 
C.  V.  90. 

The  rule  in  relation  to  new  trials  upon  the 
evidence  is,  that  the  verdict  ought  not  to  be 
disturbed,  unless  it  is  clearly  wrong.  Hoopirx. 
Clu-Utoc,  14  C.  P.  117. 

Action  by  a  sheriff,  under  tlie  Absconding 
Delitors'  Act,  for  rent  dui'  on  a  lease  to  the 
debtor.  L'lKin  motion,  aft'^r  a  verdict  for  defen- 
(lant,  for  a  new  trial  ;  --  Held,  that  although 
ordinarily  the  c<uirt  woid'l  rc.ptire  a  stronger 
case  against  the  verdict  than  was  made  out  here, 
vet,  the  plaintiff  suing  in  right  of  his  otUce,  and 
knowing  nothing  of  the  transactions  betiveen 
the  defendant  an<l  the  debtor,  ;;nd  the  ciivum- 
stanees  appearing  somewhat  suspicious,  a  new 
trial  was  ordered  on  pavment  of  costs.  Ri'ijuohls 
v.  Piiiiri;  14  C.  r.  3(19. 

If  defendant's  neighbour  bo  injured  by  rash- 
ness or  inconsideratcness  on  his  part,  in  setting 
(mt  tire,  he  will  be  liable  ;  but  this  is  always  a 
(juestion  for  the  jury,  and  the  court  refused  to 
disturb  a  verdict  f(U-  defendant,  tlumgh  the  evi- 
dence would  fully  have  warranted  a  different 
tinding.      WdMm  v.  How,  15  C.  P.  325. 

It  is  the  duty  of  a  party  setting  up  that  a 
settlement  of  a  claim  for  injuries  has  Ijcen  ob- 
tained by  misrepresentati<ui  to  establish  not  only 
that  the  settlement  has  been  so  obtained,  but 
also  that  the  amount  jiaid  is  an  inadeipiate  com- 
pensation for  such  injuries;  and  where  there  was 
an  entire  failure  of  evidence  on  this  latter  point, 
a  new  trial  was  granted,  on  payment  of  costs. 
Rome  V.  Grand  Trunk  If.   11'.  Co.,  10  C.  P.  500. 

Action  for  killing  plaintiff's  horse  bj'  collision 
with  a  train.  The  judge  who  tried  the  cause 
being  dissatisfied  with  the  verdict,  and  there 
being  reason  to  believe  that  it  arose  from  mis- 
taken sympathy  on  the  part  of  the  jury  for  a  poor 
man  as  against  a  railway  company,  the  court 
granted  a  new  trial  with  costs  to  abide  the  event. 
Mriiiinii/id  v.  (jlraiid  Trunk  R.  W.  Co.,  33  Q.  B. 
194. 

On  the  trial  of  an  issue  directed  to  ascertain 
whether  or  not  a  certain  assignment  liatl  been 
originally  inter .  leil  to  operate  as  an  absolute 
transfer  of  the  plaintiff's  right,  or  by  way  of 
security  only,  the  jury  found  that  it  had  been 
intended  as  a  mortgage.     The  court,  although 
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strongly  in  favour  of  the  plaintiff  upon  the  evi-  i 
deuce  and  ver<lict  of  the  jury  together,  directed  j 
a  new  trial  of  tlic  issue,  the  learned  judge  before  1 
wliiiiii  the  trial  had  taken  place  having  (Jcrtitied 
that  lie  was  not  satisfied  with  the  finding.    Wal- 
soii  v.  Miiiiro,  ()  Cliy.  38'). 

In  assumpsit,  where  there  was  eoiillictin^'  evi- 
dence as  to  certain  work  done,  absence  of  evi- 
dence as  to  other  portions  of  the  plaintiff's 
claim,  and  failtiie  of  jiroof  as  to  large  (luantitie.s 
of  tlie  work  claimed  for,  and  a  verdict  for  a  large 
sum,  nearly  the  whole  amount  claimed  ;  a  new 
trial  wa.s  granted  on  payment  of  costs.  Hewitt  v. 
Gzowd-'i  it  III.,  G  C.  P.  89. 

Action  upon  a  special  agreement  to  pay  money 
to  release  goods  nn<ler  sei/iire,  fic.  Verdict  for 
plaiiitilt';  the  court  held  the  finding  of  the  jury 
not  siip[iiirted  l)y  the  eviilence,  nor  the  declara- 
tion by  the  special  finding,  and  granted  a  new 
trial,  without  costs.  Sln-ct  v.  <'Hllih<rl,  (i  0.  P. 
2l!:). 

All  (irigiiril  survey  of  jiirtof  a  township  made 
no  iiieiitioii  of  ro;ids,  and  it  was  ajipariMitly  the 
surveyor's  intention  that  the  roads  sliould  be 
takeii  out  of  tlic  (then  wild)  land  ailjaceiit.  The 
Burvej-or,  who  afterwards  surveyed  the  adjoinini' 
lands,  treated  tlic  road  allowance  as  included 
within  the  lines  of  tlie  original  survey,  whereby 
the  plaiiititi's  lot  would  l)e  diminished  one  chain 
in  breadth.  'I'he  jury  having  found  a  verdict 
for  defendants,  the  court  ordered  a  new  trial, 
considering  such  verdict  against  the  weight  of 
evidence.     Stork  v.    Wirrd  c>  ul.,  7  C.  P.  127. 

The  jury  having  found  for  defendant  ag.ainst 
the  weight  of  eviilence,  on  an  unfounded  claim 
to  retain  iilaiiitifl's  goods  for  wharfage,  a  new  i 
trial  was  ordered.     J'roriiicial  Jus.  Co.  v.  Mait- 
land,  7  t'.  P.  4-.>(). 

Declaration  on  a  bond  for  the  performance  by 
one  .r.  v.,  of  covenants  in  a  lease.  The  evidence 
tended  to  shew  an  e\  iction  r.ither  than  that  the 
lessee  never  took  po.ssession,  as  pleaded.  Ver- 
dict for  defendant.  New  trial  granted  with  costs 
to  abide  the  event,  and  leave  to  amend.  Mac- 
duiiidd  V.   I'liiiwi/ik  et  al.,  12  C.  P.  2G.3. 

New  trial  granted  where  the  planitiff  did  not 
Batisfactoiily  account  for  notes  received  by  him 
collateral  to  the  notes  sued  on,  or  for  the  pro- 
ceeds of  the  notes  collected  l)y  him  ;  aad  refused 
to  produce  his  books.  Louvll  v.  Ford,  15  C.  P. 
301). 

In  the  conflict  of  testimony  a^,  to  which  of  the 
parties  credit  was  given  to  1  y  the  plaintilFs  in 
their  dealings,  the  weight  of  evidence  and  the 
collateral  ciiciimstancea  being  in  favour  (f  a 
dealing  with  defendants,  and  the  case  not  having 

gone  as  fully  and  correctly  to  the  jury  as  it  should 
ave  done,  a  new  trial  wa.s  granted  to  iilaintiffs 
on  payment  of  costs.  JVi  rthirn  R.  W.  Co.  of 
Canada  v.  Pattun,  15  C.  P.  332. 

The  evidence  of  a  promise  to  pay  a  debt  secured 
by  mortgage  containing  no  covenant  to  pay,  in 
consideration  of  forbearing  to  sell  or  eject,  lieing 
nnaatisfactory,  and  the  jury  having  found  for 
plaintiti',  a  now  trial  was  granted.  Jackson  v. 
Xeonum-t,  28  Q.  B.  307. 

In  llicj'nlkii'hiij  caxen  new  trials  were  ijrantedor 
refused  on  the  laif  ami  cmdence  orjmlijf's  charije. 
A  refereiire  tn  them  onli/  i.s  !)iven,  as  the  decisions 
appear  to  Ik  of  no  ijeneral  importance. 


Granted.] — Where  the  case  in  an  action  on  a 
bond  to  convey  land  apjieared  very  doubtful  on 
the  evidence,  and  defeinlant,  against  whoiu  the 
verdict  was  given,  would  be  concluded  by  it. 
Whetlten  V.  Carerleij,  5  ().  S.  71. 

Trover  for  goods  which  were  transferred  by 
[ilaintitl'  to  defendant  when  under  duress  ;  ver- 
dict for  defendant  against  the  justice  of  the  ease. 
Stewart  v.  Jii/rne,  0  O.  8.  14G. 

PlaintifT's  cause  of  action  for  bills  of  costs, 
was  clearly  proved  ;  verdii't  for  defendant ;  new 
trial  was  granted,  although  the  amount  i't  issue 
was  small,  costs  to  abide  the  event.  Jia/dwin 
'■t  al.   v.  McLean,  (>  O.  .S.  (■)3r.. 

Where  defendant  received  credit  for  tlO,  by 
which  \)laintifVs'  account  was  ovin'balanced, 
which  there  was  reason  to  believe  lia<l  already 
been  credited  to  him  in  another  account;  new- 
trial  granted  —silent  as  to  costs.  Siillierlund  et 
al.  v.  Small,  2  Q.  B.  31)3: 

Conflicting  evidence  as  to  whether  a  note  made 
by  plaintiffs,  was  given  conditionally  subject  to 
a  future  settlement,  or  as  a  final  settlement  of 
freight  claimed  by  defendants  ;  verdict  foriilain- 
titl's  set  aside  ;  costs  to  abide  the  event.  X/ellin// 
V.   ]\'ilke.t,  4  (J.  P.  407. 

Action  for  breach  of  an  alleged  verbal  eon- 
tract  to  furnish  machinery  and  t'.'iO  damages. 
New  trial  granted  on  iiayiuent  of  costs,  one  of 
the  defendants  having  ex[)ressly  denied  the  eon- 
tract  by  atlidavit,  which  was  not  contradicted. 
Mor.-<(>  V.  Chishobn,  7  C.  P.  131. 

In  trover  for  a  vessel  brought  against  F.  and  his 
partner  in  business  (who  aiipeared  to  claim  no 
interest  in  the  vessel),  a  verdict  being  found  for 
both  defendants,  the  court,  as  the  vcniict  was 
against  the  judge's  charge,  granted  a  new  trial, 
josta  to  abide  the  event.  M.-Xu'i')  \.  Jlondand 
etal.,  11  C,  P.  434. 

Action  for  provisions  furnished  by  the  plain- 
tifTs  to  steamboats  belonging  t)  and  run  l)y  the 
defendants  ;  verdict  for  the  plaintifl's  : — Held, 
that  upon  the  evidence  set  out  in  the  case,  a  new- 
trial  was  properly  granted  in  the  County  Court. 
Clo)/et  al.  V.  Jai-'ini-H  et  al.,  27  (.>.  B.  88. 

IfefnKed.] — Verdict  tint  a  will  had  been  re- 
voked, upon  very  contlieting  evidence,  the  w-eight 
of  which  in  the  opinion  of  the  judge  wlio  tried 
the  cause  was  against  the  fliiiling.  New  trial 
refused.     Uoe  d.  Mii'iher  v.  C/iixholni,  iJra.  227. 

Ejectment  by  a  sheriff's  vendee  of  lands  sold 
for  taxes.  Verdict  for  defendant  on  the  ground 
that  there  was  a  suflicient  distress  to  satisfy  the 
taxes.  New  trial  refused,  although  it  was  (h)ubt- 
ful  whether  much  too  high  a  value  has  not  been 
put  upon  the  distress.  Doe  d.  Powell  v.  Craiij, 
2  Q.  B.  208. 

Trespass  q.  c.  f.  and  taking  timber.  Payment 
of  £10  into  court.  Verdict  for  tliOon  conflicting 
evidence.      Vail  v.  Flood,  2  Q.  B.  I3J. 

Venlict  for  plaintiff  on  issue  as  to  receipt  of 
notice  by  endorser.  New  trial  refused,  though 
rather  against  the  judge's  charge,  the  endorser 
tiling  no  athdavit  denying  notice.  Commercial 
Baidc  V.   Welh-r,  5  Q.  B.  543. 

Action  for  non-delivery  of  pork  of  a  certain 
quality.     Contradiotory  evidence  as  to  the  ipia- 
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lity  of  the  jjork.  Verdict  for  plaintiff.  Steven- 
■mil  V.  Ihii',  -2  C.  P.  406. 

There  being  contrmlictory  evidence  as  to  a 
prescriptive  riglit  to  back  water  claimed  by 
defiiiilant,  and  tlic  case  having  lieeii  tried  by  a 
special  jury  and  occupying  two  days,  the  court 
refused  to  disturb  a  verdict  for  idaintiti'.  JIvliiic 
V.  Tiiniir,  T)  C.  T.  110. 

Action  for  overflowing  plaintiff's  land  by  un- 
skilful construction  of  the  ilrain.  Contradictory 
evidence  as  to  whether  tlie  damage  was  occasioned 
by  defendants'  or  l)y  ])laintifl"s  own  acts.  Ver- 
dict for  (U'fcndants.  HiUniinj  v.  City  nf  Ilaiiiiltoii, 
4  C.  P.  r)'2(). 

Where  a  (|Ucstion  of  partnership  had  been 
properly  left  to  the  jury,  on  contlieting  evidence. 
Lharx  v.  Farnll,  (i  (.'.  P.  '27(). 

Action  on  a  note  against  the  administrator  of 
the  maker.  Tt  was  left  to  the  jury  to  say  whe- 
ther defi'ndant  (administrator)  at  any  time  after 
the  note  was  due  promised  absolutely  or  only  in 
reference  to  tlie  assets  of  the  estate  to  i)ay  the 
note.  Verdict  for  defendant.  Ailaiiisy,  Cupnei; 
0  C.  P.  -1". 

In  the  case  of  a  dispnted  boundarj'line  between 
two  fa;i;;^  the  weight  of  evidence  as  to  the 
boundary  was  in  plaintiff's  favour.  Defendant 
proved  acts  of  ownership  liy  himself  and  prede- 
cessors over  the  locus  in  ({uo  in  putting  up  a 
brush  fence  more  than  twenty  years  before  action 
brought,  and  cutting  timber  since,  but  the  jury 
found  in  favour  of  the  plaintiff,  and  the  court 
wonhl  not  interfere.  Crciijlilon  v.  Cluuiihurs,  (> 
C.  1'.  -282. 

Action  by  plaintiff'  against  his  father's  execu- 
tor on  a  note  alleged  to  have  been  given  to  him 
in  ISriO  for  services  rendered  in  1818.  The  jurj' 
having  found  for  defendant,  the  court,  under  the 
very  singular  circumstances  of  the  ease,  refused 
to  interfere,  altliough  the  making  of  the  note, 
and  the  consideration  for  it  as  stated  by  the 
testatoi  when  he  made  it,  were  clearly  proved. 
Wkiiivi-  v.  WUwri;  2.3  Q.  B.  519. 

In  an  action  for  goods  sold,  the  (juestion  being, 
whether  defendant  was  primarily  liable,  though 
the  court  would  have  been  better  satisfied  had 
the  verdict  been  the  other  way,  but  defendant 
Hied  no  allidavit  denying  his  liability,  of  which 
prima  facie  evidence  was  given.  Lyon  v.  Tif- 
/(III!/,  l()  C.  P.  l'J7. 

Action  against  indorser  of  a  note.  Pleas,  want 
of  presentment  and  of  notice  of  dishonour.  Ver- 
ilict  for  defendant—New  trial  .•efused,  though 
the  evidence  would  have  fully  warranted  .-.  find- 
ing in  favour  of  plaintiff.  Jieed  v.  fiercer,  10  C. 
P.  27!). 

Action  for  misrepresentation  as  to  the  credit 
of  one  W.  The  court,  though  not  agreeing  with 
the  verdict  upon  the  evidence,  refused  to  inter- 
fere (ui  that  ground.  McLean  v.  Dun  <t  at.,  39 
q.  B.  551. 

13.   To  Amend  PleadinijK. 

Ill  a  very  hard  case  a  new  trial  was  granted 
to  enable  an  executor  to  plead  pleiie  adminis- 
travit.     MeMivtin  v.  Traveller,  5  O.  S.  155. 

But  in  this  case  it  was  refused,  there  being  no 
satisfactory  answer  given  why  the  plea  had  not 
been  pleaded  before.  McDonaU  v.  DeTuyle,  0 
O.  S.  335. 


Where  there  were  severfvl  counts  varying  the 
same  cause  of  action,  to  which  defendant  ))leaded 
distinct  picas,  and  the  plaintill'  having  denuirred 
to  some  and  replied  to  the  others,  after  judg- 
ment against  them  on  tlie  demurrer,  recovered 
a  verdict  on  the  otlier  pleas,  no  defence  liaving 
been  made  .at  the  trial.  The  court  held  that 
upon  the  pleadings,  the  plaintitt"s  recovery  was 
barred,  but  under  the  circumstances,  granted  a 
new  trial,  with  leave  to  amend.  ITk^sv;/;  v. 
HaiiiUton  <-t  (il.,  0  O.  S.  .312. 

The  plaintiff,  before  the  .argument  of  the  de- 
murrers to  his  pleas,  went  to  trial,  and  assessed 
his  damages  at  fl7  10s.,  and  the  demurrers  were 
afterwards  admitted  to  be  against  him.  Tlie 
court  refused  to  allow  him  to  set  aside  his  ver- 
dict and  amend  his  pleadings.  Ti/rrel  v.  Miierx, 
6  0.  S.  433. 

The  court,  the  ple.ulings  having  been  before 
tliem  on  demurrer,  refused  a  new  trial,  with  a 
view  to  an  amendment.  MrKcfliiiii'  ct  al.  v.  J/c- 
A'< //(.-(,  10  (I.  B.  37. 

Tresp.ass  against  a  .sherill's  bailitT  for  seizing 
''oods.  (iencral  issue  oidy  pleaded.  Verdict 
tor  plaintill'.  New  trial  granted  on  payment  of 
costs,  on  affidavit  that  defendant  luuf  instructed 
Ilia  attorney  to  defend  under  writs  of  execution, 
iind  the  attorney  had  considered  that  the  defence 
might  be  urged  under  the  general  issue.  W'd- 
Uaiiit  V.  Kinipji,  H.  T.  4  Vict. 

Where  a  jheriff,  in  an  action  of  tresp.ass,  had 
omitted  to  justify  si>ecially,  and  a  verdict  was 
found  against  him,  tlie  court  granted  a  new  trial 
on  payment  of  costs,  with  leave  to  amend.  Lif 
V.  L'h'ikIJc,  2  (,).  B.  308. 

Where  the  evidence  does  not  strictly  "uppoit 
any  one  count,  but  a  verdict  has  been  given  foi' 
the  plaintiff,  in  accordance  ^vith  justice,  the  court 
may  grant  a  new  trial,  allowing  the  plaintiff  to 
amend.     Llliulf  v.  ( 'rvi:ii;  8  Q.  B.  150. 

When  the  merits  have  been  tried  under  in- 
formal pleadings,  and  the  verdict  would  be  sus- 
tained on  aineudment,  the  court  will  refuse  a 
new  trial.     Dendy  v.  UiHjdciioiii/li,  5  C.  P    103. 

Action  on  a  guarantee.  New  trial  refused  to 
allow  defendant  to  put  in  a  plea  of  discharge  by 
extension  of  time  given  to  the  principals.  Hiiiln/ 
V.    ('iiwiiibi</.<,  10  q.  B.  222. 

Where  the  plaintiff  was  entitled  to  reco\cr 
back  S200  claimed,  but  ccnild  not  recover  on  the 
common  counts  for  money  had  and  received,  the 
court,  instead  of  entering  a  verdict  for  plaintiff, 
as  moved,  pursuant  to  leave,  granted  a  new  trial 
with  liberty  to  plaintiff  to  anicn<l  his  declaration. 
Carsrudi'ii  v.  N/iore,  17  C.  P.  493. 

Action  in  county  court.  Declaration  on  a  cove- 
nant to  pay  rent.  Plea,  misdescription  of  the 
property,  so  that  defendants  had  not  what  they 
bargained  for.  Verdict  for  defendants.  On  ajj- 
peal,  the  plea  was  held  bad  on  demurrer,  and 
the  ve.'dict  therefore  falling  to  the  ground,  this 
court  ordered  a  new  trial  with  leave  to  plead  de 
novo.     T(dhot  v.  J{os>iw,  23  Q.  B.  170. 

All  insurer  with  a  mutual  insurance  company 
is  not  liable  for  assess^ieiits  made  before  his  in- 
surance was  effected,  or  premium  note  given. 
At  tne  trial  the  learned  judge  so  ruled,  an<l  re- 
fused to  allow  defendants  to  plead  a  subsecpieiit 
assessment  made  after  the  policy.  The  court 
would  not  grant  a  new  trial  ou  the  ground  uf 
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such  refusal,  no  afTuhvvit  of  such  assessment 
bciii" tiled.  Orei'ii  v.  Biaiur  and  Tur  jiito  Jliifual 
rin^lii^.  Co.,  34  Q.  B.  78. 

The  court,  under  tin  circninstances  of  this  case, 
refused  to  amend  and  enter  a  verdict  for  the 
plaintiff;  but  granted  a  new  trial  on  pavnient  of 
costs,  to  enable  the  plaintiff  to  amend,  and  to 
have  tlie  (luestiou  as  to  an  alleged  waiver  of  a 
condition   in   the    agreement    sued    upon,    pro- 

Li-lv  tried.  Aiti-htHini  v.  Cuuk,  37  (>».  B.  -lOO. 
Hi;u' ilattoii  V.  Beacon  Iii.t.  Co.,  Ki  Q.  B.  310,  p. 
2584. 

.Action  for  work  and  labour.  I'lea,  work  not 
idoiic  by  the  time  .agreed  on  ;  and  that  defendant 
lunilcr  the  .agreement,  was  entitled  to  deduct  a 
leuin  specilied  for  the  del  ly.  Issue  : — Held,  that 
Jiinder  tills  issue,  plaintiff  could  not  sliew  that  the 
idelay  was  caused  by  defendant  <ir  liis  workmen  ; 
'imt  a  new  trial  was  granted  \\ith  leave  to  amend. 
':^(imilluu  v.  Jloore,  33  Q.  B.  100. 

i  ^  — 

14  Olijirti')ih-<  not  tabn  at  the   Trial  or  Waireil. 

•'..  Objections  not  taken  at  Xisi  Prius  will  not  in 
jgencral  hv  entertained  on  motion  for  a  new  trial. 
//((//  V.  Shiiiiiion,  K.  T.  2  Met.  ;  McMahon  v. 
t'aw/itirll,  -'Q.  K  158  ;  .1/«h»</-.v  v.  liniiltun,  (iO. 
fi.  (iii.S  ;  ])<!(  A.  MiirroiKjh  ct  <il.  v.  ^fln|ll;■l',  '2Q.  B. 
389;  Slijiliriisv.  Allini,  '2  Q.  B.  282;  Corner  v. 
Mck'iiiiinii,  4  (J.  B.  .S50  ;  Joiie.i  v.  /)»//;  5  Q.  B. 
143  ;  KeniiHly  v.  Fnelli,  23  Q.  B.  92. 

Wliere,  in  tresjiass  for  assault  and  battery, 
defendant  pleaded  niolliter  maiius  imposuit  in 
defence  of  possession,  and  the  plaintiff  replied 
de  injuria  :— Held,  on  a  motion  for  a  new  trial, 
that  the  plaintiff  was  at  lilierty  to  shew  that  de- 
fendant's justiticatioii  was  not  iiroved,  although 
he  had  inaile  no  objection  to  it  at  the  trial  ;  and 
that  he  miglit  abandon  the  ground  which  he  had 
taken  there,  and  retain  his  verdict  for  want  of 
proof  of  jnstilication.  Jiodili/  v.  Mofaft,  K.  T.  2 
Vict. 

Where  the  olijectioii  was  not  made  when  the 
plaintiff  closed  his  case,  but  merely  liy  way  of 
an  objection  to  an  observation  of  the  judge  when 
charging  the  jury,  the  court  will  not  admit  the 
objection  in  term.  Tarhij  v.  Grafton  lioail  Co., 
■8  Q.  B.  579. 

The  point  suggested  in  the  argument  not 
having  been  taken  at  the  trial,  a  new  trial  was 
granted,  with  costs  to al)ide  the  event.  Mirner 
V.  Klein,  17  0.  P.  287;  J'atonv.  Currie,  19  Q. 
B.  388  ;  and,  on  payment  of  costs,  Grijfitlis  v. 
WelUmd  Canal  Co.,  M.  T.  2  Vict. 

'The  court  will  not  r.aise  an  objection  against 
the  merits,  not  taken  by  defendaiit'a  counsel. 
JfeOreyor  v.  Daly  et  uL,  5  C.  P.  120. 

The  objection,  that  no  notice  of  action  was 
necessary,  iiot  having  been  taken  at  the  trial- 
Held,  that  it  could  not  be  raised  in  term.  A  rni- 
stronij  V.  Bowe.i  ct  ai,  12  C.  P.  539. 

The  rule  is  the  same  in  criminal  as  in  civil 
oaaea,  at  any  rate  where  the  prisoner  is  defended 
by  counsel,  that  any  objection  to  the  charge  of 
ihe  presiding  judge,  either  for  non-direction  or 
for  misdirection,  must  be  taken  at  the  trial,  and 
if  not  then  taken  it  cannot  be  afterwards  raised, 
.««pecially  where  the  evide;  >e  fully  sustains  the 
▼Wdict.  Jteyina  v.  Fkk,  10  C.  P.  379. 
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Where  the  point  suggested  on  the  argument 
that  S.  being  .an  infant,  could  not  be  primarily 
liable,  and  defendant  must  be,  was  not  taken  iit 
the  trial,  the  court  granted  a  new  trial  ;  costs  to 
abide  the  event.     Merner  v.  Kliin,  17  < '.  P.  287. 

A  new  trial  was  refused,  when  the  ruling  of 
of  the  judge  .at  the  trial  was  not  objected  to,  or 
his  attention  called  to  tlie  distinction  insisted  on 
between  replevin  and  trespass  under  the  plea. 
Fitz/iatrick  v.  Ca-s-^^ehnan  ct  at.,  20  i}.  B.  5. 

At  a  trial  of  an  action  for  obstructing  a  puldic 
W.ay,  the  tlefendant  must  shew  some  substantial 
damage  peculiar  to  himself,  beyond  that  sull'ered 
by  the  rest  of  the  public,  who  use  the  way. 
The  plaintiff"  proved  no  such  damage  beyond 
being  otdiged  in  common  with  every  one  else 
who  attempted  to  use  the  way  to  jiursue  his 
journey  by  a  less  direct  road.  Defendant  raised 
no  objection  on  the  ground  tii.at  the  plaintiff'  had 
shewn  no  damage  peculiar  to  himself,  Imt  denied 
the  existence  of  the  .alleged  iiii;hw.ay,  and  the 
jurjr  found  in  his  favour :--Hcl<l,  that  he  might 
nevertheless  supjiort  his  verdict  on  tliis  ground, 
it  lieiiig  admissible  under  not  guilty.  Jlaird 
V.   Wilson,  22  V.  P.  491. 

F.  was  .added  as  plaintifl'  at  a  trial  of  ejectment, 
defendant  objecting  that  this  could  not  be  done 
in  his  absence,  .and  without  his  consent  in  writ- 
ing, but  F.  was  afterwards  examined  as  a  wit- 
ness, and  no  (juestion  asked  as  to  his  consent: — - 
HeM,  that  the  o1)jcction  could  not  be  entertained 
in  term,     llemh  r.ton  et  al.  v.   White,  23  C'.P.  78. 

A  new  trial  granted  on  p.ayment  of  costs  to 
enable  defendant  to  r.aise  objections  to  a  tax  s.ale 
not  suHiciently  taken  at  the  trial,  and  which 
was  supported  against  the  only  objection  properly 
taken.     Austin  v.  Armittrmuj,  28  C  P. 

The  action  at  the  trial  was  treated  as  one  for 
malicious  arrest,  and  in  that  view  a  nonsuit  was 
entered.  In  term  it  was  argued  that  the  action 
was  really  one  of  trespass,  and  that  the  whole 
case  should  have  been  left  to  the  jury  as  such, 
but  the  court  held  that  it  was  too  late  to  urge 
this.     Bonncllyx.  Bawden.  40  Q.  B.  611. 

As  to  waiver  of  objections  to  the  jury.  See 
Subhead,  Ki  p.  2.")79. 


15.  Incontinent  Verdicts. 

Where  a  jury  found  a  verdict  for  the  jdaintiff 
and  £5  damages,  with  a  condition  that  each  party 
should  ])'iy  his  own  costs,  .and  on  tlie  court  having 
refused  to  receive  this,  they  .altered  it  to  a  ver- 
dict for  defendant  with  the  same  condition,  and 
subseiiuently,  on  that  verdict  being  refused 
also,  to  .an  unconditional  verdict  for  defendant, 
a  new  trial  was  granted  without  costs.  McKay 
v.  Lyonn,  6  O.  S.  507. 

Where  a  verdict  in  one  action  establishes  a 
conclusion  directly  inconsistent  with  the  result 
of  a  former  action,  yet  where  the  evidence  is  con- 
flicting, the  court  have  no  right  to  insist  on  the 
verdict  being  found  in  the  second  as  in  the  first 
action.     Doe  d.  Burr  v.  Denison,  8  Q.  B.  610. 

Where  in  ejectment  by  a  purchaser  .it  sheriff's 
sale  the  jury  had  found  that  the  debtor  Wivs  living 
when  the  K.  fa.  bore  teste,  and  therefore  sus- 
tained the  plaintiff's  claim  ;  and  in  a  subsequent 
action  by  the  debtor's  widow  for  dower  damages 
were  given  for  detention,  on  the  ground  that  the 
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hnsbanil  died  seized,  the  court  refused,  on  ac- 
count of  this  inconsistency,  to  set  aside  the  ver- 
dict, wliich  was  not  clearly  against  evidence. 
VailiiKiii  if  lu:  V.  SIrouij,  10  Q.  B.  591. 

Diilcrcnt  verdicts  liaving  been  rendered  in  two 
cases  on  the  same  evidence,  the  court  granted  a 
new  trial,  with  costs  to  abide  the  event,  in  the 
case  in  which  tlicj'  considered  the  finding  to  be 
least  sni)iiortod.  II  iUon  v.  MrXamura,  12  Q. 
B.  44(1. 

In  an  action  for  injuries  caused  by  collision  of 
steamers,  the  court  had  set  asidu  a  former  ver- 
dict given  for  the  jilaintif}',  as  being  against  law 
and  evidence.  On  a  second  trial  the  jury  found 
again  for  the  jilaintirt';  and  at  the  same  assi/cs 
tiie  defendant  (in  the  C.  P.,)  obtained  a  verdict 
on  a  cross  action  for  the  damage  done  to  his 
steamer  upon  the  same  occasion.  The  court, 
under  these  circumstances,  gr.anted  a  second  new 
trial  in  the  first  case,  with  costs  to  abide  the 
event,     ai'di'i-dlii-ro  Y.  Boiitcr,  l.S  Q.  B.  492. 

See  niUon  v.  7/(7/,  o  O.  8.  uO,  p.  25(}3. 


peculiarly  obnoxious  to  the  plaintiff,  and  who  ho 
nitented  to  challenge,  hail  been  sworn  by  answer- 
ing to  another  name;  but  the  plaintiff  chose  tn 
goon  notwithstanding.  J/ain  if  itx.  v.  Laxh  r 
i'tal.,24ii.  B.  r).S:?,  note. 

In  an  action  against  an  insurance  company, 
the  fact  that  one  of  the  jurors  is  a  shareholder  in 
the  company,  is  no  ground  for  a  new  trial.  Tin- 
plaintiir  should  exercise  his  right  of  challenge  ii 
he  objects  to  the  juror's  presence.  J-iirliiinlsi,,, 
V.  CaiMila  Wid  Funmr.-i'  Inn.  Co.,  17  C.  1'. 
341. 
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1().  Jiin/. 

(a)   Tw]iropi'r  Jiiri/. 

The  court  refused  to  set  aside  a  verdict  against 
a  sherili'  upon  the  ground  that  the  coroner's  jury 
M'ho  tried  the  cause  was  the  same  .as  that  re- 
turned '  -  the  sheriff.  Piume  v.  McLean,  Tay. 
32,-). 

It  is  no  objection,  on  the  part  of  a  sheriff  in 
an  actiim  .igainst  him,  that  the  jury  have  been 
sunnnoned  liy  himself,  and  not  by  the  coroner. 
Ahix/ir  V.  Jtiipi-lji-,  3  (.}.  B.  27ii. 

The  court  will  not  grant  a  new  trial  upon  an 
objection  to  the  jury  having  been  summoneil  by 
a  relative  of  either  party,  when  the  objection 
was  known  before  the  trial  to  the  opjjosite  party 
and  waived.     Pourrcf  al.  v.  liuttaii,  5  0.  8.  1.32. 

Defendant  made  no  defence,  because  the  judge 
would  not  tiy  the  cause  by  a  special  jury,  the 
notice  striking  sucli  jury  being  insufHcient,  and 
the  vcnlict  exceeded  £300.  The  court  granted 
a  new  trial,  ilefendant  having  made  a  strong  afH- 
davit  of  merits,  and  the  amount  of  the  verdict 
being  ordered  to  be  paid  into  court,  to  stand  as 
a  secuiity  for  the  idaintifl'.  Hill  v.  Flintoft,  3 
Q.  B.  122. 

A\'here  a  special  jury  was  improperly  struck, 
but  defendant's  attorney  was  present  and  made 
no  objection  : — Held,  no  ground  for  a  new  trial. 
Shipmiiu  V.  liirmitKjInnn  et  al,,  5  O.  8.  442. 

Where,  on  a  venire  to  a  coroner,  a  special  jury 
was  struck,  but  the  coroner  neglected  to  summon 
them,  and  the  cause  was  tried  by  a  common  jury, 
the  defendant  objecting,  but  afterwards  entering 
into  his  defence,  and  the  plaintiff  obtained  a 
verdict  : — Held,  that  the  verdict  was  irregular, 
and  that  the  defence  made  under  protest  did 
not  operate  as  a  waiver.  McMartin  v.  Powell, 
E.  T.  3  Vict. 

The  fact  that  one  of  the  jurors,  before  the 
trial,  had  exoressed  an  opinion  against  the  de- 
fendant, whicli  the  defendant  was  aware  of,  is 
no  ground  for  a  new  trial.  Brown  v.  Shepi)anl, 
13  Q.  B.  178. 

New  trial  refused  wliere  it  was  discovered  on 
the  second  day  of  the  trial  that  one  of  the  jury 


(1))  Jury  Iiniirupi'rlii  fiijliii'iiciil. 

Where,  after  a  verdict  for  the  plaintiff,  it  wa- 
.shcwn  that  after  the  jury  retired  to  considoi' 
tlicir  verdict  communications  had  been  made  t" 
tliem  by  persons  out  of  the  jury  room  ;  tlint 
they  had  been  furnished  with  provisions  aih! 
spiritiums  liipior^  by  persons  who  were  known 
to  be  friendly  to  the  [ilaintiff,  and  that  there  w  ;i- 
reason  to  believe  that  they  had  received  an  im- 
projicr  bias,  a  new  trial  was  granted,  with  cost- 
to  abide  the  event.  Anixmr  v.  Bo.nri'll  et  ii/,  i> 
O.  8.  3.-)2. 

Where  an  offer  was  made  by  defendants'  Cdiii; 

•  sol  at  the  trial,  and  which  it  was  said  was  to  K 

j  carried  into  effect  without  reference  to  the  vn 

diet,  an<l  the  jury  lieing  influenced  by  the  stati 

1  ment  gave  less  damages  than  they  might  otlicr 

wise  have  done  ;  the  court,  upon  the  refusal  i: 

defendants  to  sanction  that  offer,  set  aside  thi 

venlict,  but  with  costs  to  abide  the  event,  as  iv 

wilful  intention  to  mislead  the  jury  was  imjiutc' 

to  the  statement.      Walxon  v.  G(if<  L'ujht  Co..: 

Q.  B.  2U. 

On  a  trial  of  a  case  in  which  the  verdict  lia' 
been  twice  set  aside  as  against  the  weight  n 
evidence,  the  jury  were  lu'ged  by  counsel  to  tat, 
the  same  course  that  former  juries   had  ihni 
and,  in  effect,  to  disregard  the  judge's  ehai;:' 
A  similar  verdict  having  been  again  rendciv' 
the  chief  justice  concurred  in  a  new  trial  • 
account  of  this  a])peal  made  to  the  jury,  althmi. 
he  would  otherwise  have  felt  disposed  to  let  tl 
verdict  stand.     Ca.-«f  v.  Bentrnij,  18  Q.  B.  47(i. 

It  is  no  ground  for  setting  aside  a  verdict  tli 
the  counsel  merely  referreit  to  the  verdict  mi 
former  trial,  expressing  a  hope  that  the  jiii 
would  give  the  same  verdict  as  had  been  giv. 
before,  but  desisting  when  the  allusion  was  i 
jected  to,  unless  the  judge  who  tried  the  can- 
is  satisfied  that  the  matter  was  pressed  unfair 
and  with  the  view  of  exercising  a.n  impropoi'  i: 
Huenee  on  the  jury.  Moure  v.  Boijd  et  al.,  l.V 
P.  574. 

Where  a  party  expecting  that  a  cause  vni;! 

be  referred  was  unprepared  with  proper  evidii,  whotold 
at  the  trial,  the  court,  without  expressly  ko  .  clianijased 
niziiig  this  as  a   ground   granted    a  new  tii.  but  was 
as  they  considered  that  the  case  had  not  j.''  than  an  ho 
fairly  to  the  jury,  and  that  the  latter  had  ''^  jury  in  a 
influenced  by  the  assertions  of  counsel  not  '  defmdants 
stained  in  evidence.     Gott  v.  Ferri»,   15  C.  he  had  li 
295.  nomiicond 

The  day  before  the  trial  defendants  applieil  niattar. 
the  judge  at  Nisi  Prius  to  order  a  view  of  t:diot,     O'JJ 
land  in  question,  which  was  refused,  as  it  1     (m_  .  . 
in  another  county.     Several  of  the  special  i'on^Sj", 
summoned  to  try  the  cause  were  then,  on  t      "••ne<l| 
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B  plaintiff,  it  ^^■;'- 
;iro(l  to  consicUi 
ad  been  made  t  ■ 
jury  room  ;  tliit 
\x  provisions  aii.l 
fi\w  were  knowu 
aid  that  tliere  \va> 
I  received  an  un- 
•anted,  with  eost- 
V.  Bu.in'M  ft  «!,  •' 

^  defendants' cmu!- 
i-as  said  was  to  U: 
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same  day  taken  by  defendants  in  a  special  train 
to  view  "the  land.  Notice  that  they  would  be 
•80  taken  had  been  given  by  defendants,  who 
ofl'.'i-od  to  take  any  one  representing  the  plaiu- 
tiir,  but  the  plaintiff  «'eclined  to  take  any  part 
in  tlif  proeweding.  Tlie  jury  W(ire  provided  by 
?ileffM'liiits  with  refreshmont.s,  and  accompanied 
'■by  M.,  the  defendants'  arbitrator,  who,  how- 
^v.v.  saiil  he  had  no  discussion  of  the  ease  with 
iheiii.  The  plaintiff's  eimnsel,  before  the  trial 
Mil,  '.■ilkMl  this  fact  to  the  attention  of  tlie 
ttduc'  and  protested,  reserving  his  right  to  ob- 
ect":  '-Held,  tiiat  tlie  proceeding  was  improper 
Slid  irregular,  but  that  the  plaintiff  having  siib- 
»itt>d  his  case  to  the  jury  with  full  kiiowledgj 
it  was  precluded  from  objecting.  Widilii-  v. 
HiTiih  and  Ld'-v  llnnm  It   W.  Co.,  24  Q.  B. 


in 


h^ 


(c)  M'l^tah-  mill  /iiijirnprii/i/  in  '/iriiii/  Virilir/. 

|j4//(i/'(/vV.s.]--The  affidavits  of  jurymen  cannot 
fi  receiveil  to  shew  that  there  was  a  mistake  in 
eir  venliet,  unless  tl.o  mistake  also  a])pear  in 
judge'."  s.     Matlock  v.  Mm-rU,  T.  T.,  1 

:  \'ict. 

The  court  will  not  act  upon  affidavits  stating 
iversations  with  one  of  tlie  jury,  after  tiie'trial, 

jcting  the  grounds  of  their  verdict.      Jviw-^ 

)iijr,  f>  (j.  15.  143. 

iftidavits  of  jurors,  as  to  what  passed  in  the 
roiiin,  will  not  be  heard.     Doiil.  J/ni/iriiinii 
Stroiiij  ct  al.,  8Q.  B.  291. 

Tpoii  motion  for  a  new  trial  upon  an  informa- 
tion for  cDiispiivwy  tried  at  Xisi  Prins  upon  a 
record  from  the  (Queen's  Bench  : — Held,  that 
affidavits  made  by  some  of  the  jurors  that  the 
jury  where  nut  unanimous,  but  believeil  that  the 
venliet  of  the  majority  was  sufficient,  could  not 
bereceived  as  ground  for  a  new  trial.  Ii'iijinit  v. 
FtMowci  el  al.,  1!)  Q.  B.  48. 

HI  an  action  for  overflowing  land,  where  a 
ve^ict  had  been  found  for  plaintifi',  the  court 
re£n8e<l  a  rule  nisi  for  a  new  trial,  upon  the  atfi- 
da^t  of  two  jurors,  that  they  had  examined  the 
preaiises  since  the  trial,  and  were  satisfied  that 
the  Terdiet  was  incorrect.  Purdon  v.  Plai/J'ith; 
20  Q.  B.  282. 

See  Jaiiiiisnii  v.  ITarler,  18  Q.  B.  500.  p.  2587  ; 
Morse  v.  TInmpson,  19  0.  P.  94,  p.  2582. 


.    1  +1  Other  rfisr.^.]— At  the  trial  of  an  action  for 

who  tried  the  c;u,;  overflowing  land,  the  jury  were  allowed  to  sep- 

■aa  pressed  unt:ir.   j^^j,  ^^^  ^^^^  ^1^,,  ^f  ^li^  ^^^^  ^^.^^^  before  the  ease 

ing  a.n  improper',  .^gg  pioge,!.     After  tliey  had  retired  to  consider 

V.  Boijd  et  al.,  1.'    theilf  verdict  next  day.'one  juror  was  allowed  to 

go  Oitt  in  charge  of  a  constable,  and  on  his  return 

that  a  cause  won.  metvie'  people  coming  out  of  the  court  house, 

with  proper  evidin  whotold  him  that  the  court  was  over  and  the  jury 

lout  expressly  ret.  diandased  for  that  day.    He  then  went  home, 

■anted   a  new  tn  but  Was  brought  back  by  the  constable  in  less 

case  had  not  g'  thaaan  hour,  and  came  in  with  the  rest  of  the 

the  latter  had  In  jury  fai  a  short  time  to  deliver  the  vei-dict  for  the 

a  of  counsel  not  ^  defendants.     He  swore  that  during  his  absence 

V.   Ferris,   15  C.  .he  had  had  no  conversation  about  the  suit,  and 

nomlicondnct  was  imputed  to  defendants  in  the 

I«fpndant8  applied  "****••'•     The  court  refused  to  disturb  the   ver- 

order  rview  of  rdiot.  ^  O'Jfullin  v.  Bishop  ,t  al.,  20  Q.  B.  275. 

ras  /efiised,  as  It  t    rgj^^^^  „f  ^^  ^^;^^^  j^^  slander  having  been 

1  of  the  special  J' o„„^^^  ^^^  ^^^^^  adjourned  at  6  p.  m,  both 

se  were  then,  on  ■'  i        > 


parties  agreeing  to  a  sealed  verdict.     A  sealed 

envelope  was  left  with  the  sheriff's  officer  for  the 

juilge,  with  a  paper  enclosed,   signed  by  all  the 

jury,  directing  that  tlie  defeiulant  should   "pay 

i  the  sum  of  .SI  daniiges  and  the  costs  of  the  suit"; 

1  — Held,  that  on  this  l)eiiig  opeiicil  in  court  by  the 

I  judge  next  niorning,  the  jury  siiould  have  been 

called  together,  as  tlie  plaintiff 'scounsel  reipiired, 

to  assent  to  the  verdict,  and  iiave  it  recorded  ; 

and  it  having  been  simply  endorsed  on  the  record 

as  written,  a  new  trial  was  ordeie.l  without  costs. 

Held,  also,  that  the  jury  had  no  power  to  give 

costs  by  tlieir  verdict.      CaiHplirU  v.  LiiUmt,  27 

(I  B.  5i):{. 

On  the  trial  of  a  cause  in  the  County  Court  it 

was   agreed    that   a   sealed    verdict   should    be 

handed  by  the  jury  to  the  constable  ineliarge  of 

them,  and  tliat  they  should  dis|ierse  to  meet  at 

the  opening  of  the  court  the  foHowing  morning. 

i  When  the  court  opened,  all  the  jury  answered  to 

their  names  ;  the  sealed  venliet  was  then  opened 

and   read  to   them,  "Venliet    for  the  plaintiff, 

•SI20,"  and  being  asked  if  they  eonlirmed  it,  said 

'  they  did  so,   one  answering.     The    verdict  was 

'  then  reeordeil,   and  upon  reading  it  as  recorded, 

lone  juror  said   he  had   only  ;igree<l  to.SlOO: — 

j  Held,  that  as  the  verdict  must  be  unanimously 

delivered  and  recorded  in  open  ccmrt,  the  juror 

\  <lissenting  before   .such    recording   rendered  the 

j  verdict  iiiformaL     DunaliU'iii  il  al,  v.  Halnj,  l.'{ 

j  C.  P.  87. 

1  The  jury,  having  agreed  to  render  a  sealed 
j  verdict,  handed  a  letter  under  sc^al  to  the  eon- 
j  stable  for  the  judge,  to  whom  it  was  taken  at  his 
I  residence.  Upon  o}>cning  and  reading  the  eu- 
i  closure,  the  judge  sent  back  a  written  menif)- 
raiKlum  that  it  would  not  <lo,  and  that  they  must 
find  for  either  plaintiff  or  defendant.  The  jury 
then  asked  the  constable  which  of  the  parties 
was  plaintiff,  and  upon  the  sheriff  being  com- 
municated with  by  the  constable,  he  wrote  upon 
a  piece  of  paper  that  T.,  the  defendant,  was 
plaintiff,  and  one  W.  defendant.  This  paper  he 
took  to  the  jury,  and  at  tiie  same  time  told  them 
that  T.  was  plaintiff,  wdien  a  lumiber  of  them 
said  they  would  timl  for  T.  Shortly  afterwards 
a  seale<l  letter  was  handed  to  the  eonstalde  for 
the  judge,  statini'  that  they  fcmnd  iov  the  plain- 
tiff. The  constalde  swore  that  he  believed  they 
intended  to  give  a  verdict  for  'J".,  and  the  latter's 
attorney  also  swore,  and  was  uncontradicted, 
that  the  first  sealed  letter  stated  that  the  deeds, 
upon  which  the  plaintiff  (M.)  rested  his  claim, 
were  void ; — Hehl,  reversing  the  judgment  of  the 
county  court,  that  the  verdict  could  not  stand, 
and  a  new  trial  was,  therefore,  ordered  in  the 
court  below.  Quaere,  whether  affidavits  l)y  the 
jury  as  to  their  mistake  ought  to  have  been  re- 
ceived in  the  court  below.  J/ocie  v.  Tliiiiiiii.foii, 
19  C.  P.  94. 


17.  Other  Causes. 

Where  justice  had  lieen  done,  the  court  refused 
a  new  trial  upon  the  ground  th.at  it  had  been 
agreed  that  a  third  person  should  have  been 
applied  to  to  settle  the  matter,  he  being  under 
no  legal  liability  to  do  so.  XeriU  v.  Wilkork.t, 
Tay.  2G5. 

The  court  refused  a  new  trial  on  the  ground 
that  by  omitting  to  give  notice  to  produce, 
defendant  was  precluded  from  going  nito  one 
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brand)  of  his  defeiico,  when  the  facts,  if  proved, 
would  not  liiivu  fonuud  a  legal  bar.  Outin  tt  ul. 
V.  Cninh,  Kra.  ]8(». 

And  if  j,'i'anted  in  such  case  it  would  be  on 
payment  of  coHts.      (/;•<//  v.  I)(ti0'otit,  7  C.  1'.  15(). 

Where  the  phiiiitifT  was  nonsuited  in  an  action 
upon  a  bond  wliieh  had  been  filed  as  an  exhil)it 
at  a  jirevioiis  trial,  because  he  was  unable  to 
produce  it,  a  new  trial  was  granted  on  payment  of 
costs,  tlu;  Ijoiid  having  been  afterwards  found. 
JIiiirlK'ail  V.  McDiiii;i,dl  tt  it/.,  .T  (».  S.  ()4--'. 

Where  an  action  was  brought  to  recover  a  sum 
of  money  which  has  lieen  j)aid  on  an  agreement 
which  was  afterwards  cancelled,  and  tlie  jury 
fonnil  for  ''he  defendant  on  the  ground  that  it 
did  not  ajipear  clearly  that  any  payment  had 
l)een  made,  a  new  trial  was  granted,  costs  to 
abide  the  event,  the  plaintitt's  swearing  to  the 
payment,  wliieli  was  not  denied  by  the  defen- 
dant.      Coiran  if  ul.  v.  liaijcc,  T.  T.,  .1  &  4  Vict. 

Where  there  was  a  misunderstanding  between 
counsel,  as  to  the  terms  u[)on  which  a  verdict 
was  taken  subject  to  the  opinion  of  the  court,  a 
new  trial  was  granted  without  costs.  JlrLifui/ 
V.  ]ii,iilli,ti,  -2  Q.  14.  44. 

In  moving  for  a  new  trial,  an  allidavit  by  (inc  of 
two  defcn<lants  that  lie  never  was  served  witli 
process  or  other  paper  in  tlie  cause,  nor  did  any 
sucli  writ  or  paper  ever  come  to  his  knowledge  ; 
that  he  never,  directly  or  indirectly,  retained, 
eniph>yed  or  autliorized  the  attorney  who  ap- 
peared for  bcith  di^fcndants  to  do  so,  is  not  sulH- 
cient.  He  shciuld  also  have  denied  knowledge 
that  such  a  suit  was  going  on.      VuiKjIuin  v.  7iWs 

i:t  (ii.,s  g.  B.  rm. 

Notice  of  trial  having  been  served  on  defen- 
dants too  late,  and  there  being  contradictory 
statements  as  to  the  agreement  to  take  short 
notice,  the  court  granted  a  new  trial.  AniiMrunij 
V.  Brdciiii  Lift'  J  UK.  Co.,  4  C.  P.  547. 

Action  on  a  special  parol  contract  for  sale  of 
goods  to  defendants.  Plainti lis  were  allowed  to 
add  a  count  in  covenant,  but  on  objections  being 
taken  to  their  right  to  recover  under  it,  they 
elected  to  go  to  the  jury  on  the  original  count  : 
— Held,  on  the  evidence,  that  the  plaintiffs  could 
not  recover  on  that  count,  and  should  therefore 
have  been  nonsuited;  and  that  having  abandoned 
the  count  in  covenant  they  shouhl  not  have  a 
new  trial  on  the  ground  that  they  were  entitled 
to  succeed  on  it.  Jfoar  ct  al.  v.  liui/d  et  uL,  '23  Q. 
B.  45!). 

Plaintiff  sued  for  money  advanced  by  him  to 
ilefendants  to  purchase  wheat  for  him,  alleging 
that  they  had  not  purchased  or  accounted.  JJe- 
fendants  pleaded,  ni  substance,  that  the  money, 
while  kept  uimiixed  with  their  own  as  the  plain- 
tiff's money,  w.is  stolen  from  them  by  persons  un- 
kno  (vn,  witliout  any  neglect  on  their  part.  At 
the  trial  a  verdict  was  taken  for  plaintiff,  subject 
to  the  opinion  of  the  court  whether  defendants 
were  liable,  with  poM'er  to  draw  inferences  of 
fact.  The  court  declined  to  assume  the  func- 
tions of  a  jury  in  determining,  upon  evidence 
wholly  circumstantial,  whether  the  money  had 
been  stolen,  anil  directed  a  new  trial,  with  costs 
to  abide  the  event.  Bickle  v.  Mathetvson  et  al,, 
:.V.  Q.  B.  137. 

A  suit  in  the  Division  Court  having  been  tried 
on  the  18th  July,  before  a  deputy  judge  duly 
appointed,  on  the   22nd  defendant  applied  for 


a  new  trial,  by  which,  un<ler  rule  52  of  tl. 
Division  Courts,  pmccedings  were  stayed.  Tl; 
judge  died  on  the  2r)th  ;  the  deputy  judge  bcfur 
whom  the  case  had  been  tried  diil  nothing  in  tl: 
matter  ;  and  the  new  judge  was  not  appoint, 
until  October.  In  January  following  he  onln. 
a  new  trial  :— Held,  that  he  was  authorized  ; 
do  so,  under  sec.  107  of  the  Division  Courts  A  • 
C,  S.  U.  C.  c.  li),  and  the  Interpretation  .\i 
C.  S.  C.  c.  5,  s.  (i,  sub-see.  23,  taken  togctlu; 
In  re  Appellm  and  liakn;  27  Q.  B.  48G. 


III.   NkW  TltlAI,  (lliANTKD  T.SSTrAl)  OI' XoNsi; 

Where  a  defendant  obtains  a  rule  for  a  ii  : 
suit  as  on  leave  reserved,  and  it  aftcrwai 
appears  that  no  such  leave  was  reserved,  ti 
court  will  not  allow  him  to  change  his  rule  in: 
a  rule  for  anew  trial.  Du(n\.  Wdkituii  v.  Sliur 
it  (d.,  2Q.  B.  183. 

Where  a  verdict  had  been  given  for  the  plai 
tiff,  witli  leave  to  defendant  to  move  for  a  iin: 
suit,  the  court  declined  nonsuiting,  but  gaw 
new  trial  on  payment  of  costs.  Due  d.  Jinnilu' 
V.  Still iiKinn,  7  Q.  B.  I'Jd. 

Xcw  trial  granted  on  payment  of  costs,  to  t; 
able  ])laintitis  to  give  evidence  of  a  waiver  of  t: 
condition  in  a  policy  as  to  proof  of  loss,  wlici. 
nonsuit  wouhl  lie  eipiivalent  to  a  verdict  loiii 
fendants,  the  si.v  months  having  expired  witL 
which  the  actiitn  must  be  commenced.  C'liniu 
et  til.  V.  JIiMiirc/i  An.i.  Ct).,  7  C.  P.  212. 

The  condition  was,  that  if  there  should  bu  ai 
insurance  at  any  other  otlice,  notice  shoulil 
given,  and  the  same  endorsed  on  or  stated  in  t 
policy,  otherwise  the  first  insurance  should 
void: — Held,  that  an  insurance  effected  in  :. 
other  otKce  by  an  interim  receipt,  was  witliiiu: 
condition  ;  but  as  there  was  some  evi<lencc  c: 
waiver  of  the  notice  reipiired,  which  defenil.; 
could  not  take  advantage  r)f  under  his  rciili 
tion,  the  court,  instead  of  ordering  a  nonsuit 
the  leave  reserved,  granted  a  new  trial  witli  k;i 
to  amend.     Jfatton  v.  Beacon  Ins.  Co.,  HH). 
3  Hi. 

Where  a  nonsuit  was  granted  in  the  court  ■ 
low,  which  this  court  thought  could  not  bu  s;; 
tallied,  but  the  right  of  the  ])laintilf  on  ; 
evidence  seemed  doubtful,  the  court  on  a.\>Y. 
ordered  a  new  trial.  O'Jtourke  \:  Lee,  18  Q. 
()09. 

Special  count,  on  defendant's  promise  to] 
the  amount  of  a  judgment  recovered  agai: 
himself  and  M.  by  plaintiff,  on  plaintiff  assign: 
it  to  one  H.  Neitlier  juilgment  nor  assigniiit 
was  proved  : — Held,  that  the  motion  for  nnn,- 
was  entitled  to  jireviail,  but  a  new  trial  » 
allowed  on  payment  of  costs.  Peannun  v.  i 
laml,  -22  Q.  B.  202. 

In  an  action  on  a,  marine  policy  the  ci<: 
granted  a  new  trial,  though  of  ojiinion  that 
fendants  were  entitled  to  a  nonsuit,  suggest: 
whether,  if  certain  evidence  were  given,  it  mi. 
not  be  held  to  modify  the  condition  as  to  s 
worthiness,  on  whicb.  defendants  relied.  I\ 
V.  ^iilna  Irs.  Co.,  18  C.  P  305. 


I 


IV.  Oy  What  Terms. 

New  trial  refused  in  an  action  for  sediuti 
where  i  here  was  much  conflicting  testimony  i 
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tie  vcnlict  was  for  tlOO,  tlioudi  the  judge  who 
i-ied  the  cause  was  nnfavouratde  ;  Imt  the  rule 
or  a  new  trial  was  di-^'harged  without  costs,  as 
be  plaintilf  had  imi  I'^i'ly  written  letters  to 
lie  court  on   the  subject  of  the  suit.      Tliorj/r 

(in,;;  I  Q-  i'-   ''-'«• 

AVhcre  after  a  verdict  for  plaintill'  and  cause 
ghewii  on  atiidavits  against  a  rule  for  a  new  trial, 
ifpersim  who  made  one  of  the  atiidavits  for  the 
SiiintilV  died,  it  was  made  a  condition  of  the  rule 
5)siilntc  that  his  atlidavit  sliould  he  received  in 
ridiMcc  at  the  next  trial.  (.'«/•<••<  v.  Vntcinnj/i, 
'1'.  ;i  Vict. 

Where  one  of  the  plaintiff's  witnesses  lived  at 

iistiiiice,  it  was  iniposetl  as  a  condition  that 
Ub  evidence,  given  at  the  last  trial,  should  lie 
read  fnmi  the  judge's  notes.  Coiiliii  v.  Lrr,  12 
Q.  P..  t.'ill. 

Wlirre  in  an  action  for  use  and  occuiiation,  the 
liiintilV  proved  his  ca.se  hy  evidence  of  admis- 
Sins  of  defendant,  who  on  liis_  defence  put  in  a 
Imsc  under  weal  from  jilaintiff,  which  lie  con- 
tended was  for  the  same  premises,  hut  there  was 
no  distinct  evidmcc  of  identity,  ami  the  jury 
found  for  pkiiutilf,  the  court  afterwards,  on  alii- 
d»vits  shewiiiL'  that  these  were  the  only  premises 
(kttiised  hy  plaintiff  to  defendant,  made  a  rule 
aSiolute  for  a  new  trial  without  costs,  unless  the 
pjfilitiff  would  elect  to  enter  his  judgment  for 
tSi  amount  <d'  his  verdict  only.  Boulton  v. 
i))J/ric.s  2  (^  B.  432. 

Trespass  for  mesne  profits.  Several  issues 
joined.  Verdict  for  defendants,  npon  one  issue 
oUftrly  against  evidence.  Xew  trial  granted, 
unless  defendants  cdiiseiited  to  allow  a  verdict 
upon  that  issue  for  plaintiff.  AikI'T-ioii  v.  Todd 
et  at.,  3  Q.  B.  10. 

Kew  trial  granted,  on  condition  of  defendant 
i(i(ijfiiig  into  court  or  securing  the  amount  of  the 
vetilict  and  costs  (if  former  trial  hy  a  day  named. 
i^'B  V  Diilbi/,  5  Q.  B.  4.57. 
*  KVhen  the  tpicstion  for  trial  depends  upon 
«rtS|kblished  rules  of  law,  and  the  jury,  heing 
properly  directed,  give  a  verdict  in  opposition  to 
th<|)  charge,  the  jiarty  injured  is  entitled  to  a  new 
trial  without  costs.    Ldijiiii  V.  J'l/nii,  10  Q.  B.  15. 

The  plaintiff  having  died  before  the  return  of 
tho  rule  nisi,  it  was  made  a  condition  that  in  the 
event  of  a  second  verdict  for  plaintiff,  judgment 
should  he  entered  as  if  such  verdict  ha<l  been 
rendered  at  the  time  of  the  tirst  trial ;  and  that 
defendant  should  undertake  not  to  assign  error. 
atlfan  V.  CMhnid,  13  Q.  B.  335. 

la  an  action  for  taking  goods,  the  jury  having 
foiind  a  general  verdict  for  defendant,  the  court 
gntttteil  a  new  trial  to  the  plaintiff  on  his  under- 
taUtag  to  restrict  himself  at  such  trial  to  a  cer- 
ttdn  portion  of  the  property,  as  to  which  they 
thdUgnt  the  weight  of  evidence  in  his  favour. 
TtWnaend  v.  Ihuiiilluii,  5  C.  P.  230. 

The  evidence  of  facts  necessary  to  shew  the 
effect  of  the  devise  in  question  not  being  clear,  a 
new  trial  was  granted  with  costs  to  abide  the 
event,  on  condition  that  both  parties  should 
admit  the  seisin  of  one  M.,  to  M'hose  title  it  ap- 
peared they  both  assented,  though  he  claimed 
tjurough  deeds  as  to  which  proof  of  identity  was 
in  :i«ted  upon.  Nichulmii  v.  Burkholder,  21  Q. 
B.  108. 


Where  the  damages  given  were  complained  of 
as  lieing  too  small,  a  new  trial  w  as  grantc'd  with 
costs  to  abide  the  event,  viz.,  the  event  of  the 
plaintiff's  recovering  more  than  the  amount  of 
the  lirst  verdict.  Joiitx  it  nl.  v.  .\[i/>iiir,ll,  12 
Q.  n.  214  ;  Cniiij  v.  Coiroi-an,  '2-Hi.  B.  400. 

Where  the  evidence  was  not  sullicieiit  to  go  to 
the  jury,  but  the  attention  of  the  judge  at  the 
trial  had  not  been  drawn  to  the  particular  cpies- 
tion,  the  costs  on  granting  a  new  trial  were 
ordered  to  aliide  tlie  event.  Slmn  r  v.  Jiuiihxon 
it  ii/.,-2'i(.i.  H.  150. 

To  an  action  on  promissory  notes  amounting 

to  jSIOiIXX)  defendants,    among  other  defences, 

pleaded   usury,   consisting  of  acliargeofaj  per 

i  cent.,  made  by  the  plaintiffs  on  ehe(iues.    \Vlien 

I  tile  ease  was  called  on  no  one  ap|ieared  for  the  de- 

!  fendants,  and   the  jilaintili's  had  a  verdict.     The 

court  refused  to  relieve  the   defendants  on  the 

I  merits,  exccjit  on  condition  <if  tli'iir  withdrawing 

j  the  plea  of  usury.      Conuin  rc'nd  Hunk  \.  J/anl'nt 

id., -21  (.>.  B.  :m. 

I      To  an  action  against  maker  ami  endor.ser,  the 

[  latter  pleaded  a  set-off'  in  the  cinnmou  form,  for 

work  done  liy  him  for  the  [ilaintill's     a  plea  which 

j  had  been  held  b.ad  on  denuirrer.     The  plaintiffs, 

I  however,  did  not  demur,  but  took  issue,  and  the 

'  jury  found  the  plea  iiroved.    The  court  granted 

a  new  trial  on  the  evidence,   but  on  payment  of 

costs  by  the  plaintiffs,   as  the  whole  diliicultj- 

had  been  caused  by  their  going  to  trial  on  an  in- 

sutlicient  pica.     .S'.  C,  III.,  520. 

When  a  plaintiff,  after  argument  of  a  rule  nisi 
to  enter  anonsuit,  or  for  a  new  trial  on  the  ground 
of  excessive  damages,  elects  to  reduce  his  verdict, 
instead  of  submitting  to  a  new  trial  with  costs 
to  abide  the  event,  he  is  not  entitled  to  tlie  costs 
of  opposing  the  rule  nisi.  F/oin/  v.  Jtin/iil  (Jciiiii- 
dhiii  lihiik,  5  P.  It.  2.57.— ('.  L.  Chamb.— A. 
Wilson. 

liule  to  enter  nonsuit  discharged.  Judgment 
affirmed  on  appeal ;  but  new  trial  granted  on 
special  terms  as  to  costs,  in  default  of  a  reference 
to  ascertain  the  sum  recoverable.  (I nut  Winti'vn 
li.  ir.  Co.  V.  Commenncd  liaiik;  2  K.  &  A.  285. 

Verdict  for  defendant,  llule  for  new  trial 
unless  defendant  shouhl  coiisent  to  a  verdict  for 
nominal  damages,  no  reference  being  made  as  to 
costs.  The  defendant  consented  and  plaintiff' 
asked  for  costs  of  the  rule  : — Held,  that  the 
plaintiff  was  eiititled  to  the  costs  of  the  applica- 
tion for  new  trial  and  the  rule  grante<l  thereon. 
Lowi'x.  Morrke,  5  P.  11.  30. — G.  L.  Chamb. — ■ 
A.  Wilson. 

An  award  having  been  made  between  the  par- 
ties, who  were  partners,  the  plaintiff'  afterwards 
Kled  a  bill  to  dissolve  and  wind  ■  d  the  partner- 
ship as  if  no  such  award  had  i  ,  n  made,  and 
swore  that  he  was  advised  and  believed  the 
award  was  invalid  ;-- Hehl,  that  this  bill  was 
not  evidence  against  him  to  shew  that  he  had  so 
treated  the  award,  but  that  he  should  not  have 
used  the  award  to  support  his  case,  and  on  this 
ground  a  new  trial  was  granted  without  costs. 
Uimpe  V.  Stewart,  28  Q.  B.  192. 


V.  Motions  for. 

1.  Affidavit)*. 

The  judge  omitted  to  note  the  evidence  of  an 
important  fact,  which  he  charged  the  jury  was 
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urovL'd,  and  ujidii  wliiuli  their  veriliot  was 
fi)iiii(lt'<l.  rijoii  afiiiliivit  that  siiuli  fact  was 
tnii;  tlii^  (■((urt  rufusod  a  new  trial.  .Slierwuod,  J., 
diss.      W'iiic/K'.ikr  V.  Conn//,  Dra.  (iO. 

An  allidavitof  the  wife  of  a  party  to  a  cause 
could  not  lie  read  on  motion  for  a  new  trial. 
JItuili  rsuii  V.   W'dl/itcc,  E.  T.  2  Vict. 

A  new  trial  was  moved  by  defendants  on  an 
allidavit  sworn  before  the  partner  of  defendant's 
attorney  :  Held,  that  the  rule  must  on  that 
ground  be  discharged.  W/iltc  v.  I'ctili  vt  dl.,  (i 
g.  1!.  \:i. 

Seniblo,  that  on  motion  for  a  new  trial  afiida- 
vits  of  persons,  who  might  have  been  called  an 
witnesses  on  the  trial,  are  inadmissible,  ami  will 
not  be  allowe<l  on  ta.\ation  of  costs.  Aiiikrsun 
V.  AiidirMu  it  <(/.,  I  C.  P.  344. 

Atiidavits  shewing  a  mistake  in  recording  a 
verdict  will  be  received  as  ground  for  a  new 
trial.     Jitiiiicxoii  V.  llitrkKi;  18  Q.  B.  o'JO. 

See  11.  1()  (c)  p.  2')81. 


2.  t^i'Vcrul  Defendants. 

In  trespass  a  verdict  against  four  was  allowed 
to  stand  in  favour  of  three,  and  a  new  trial 
granted  in  favour  of  the  fourth.  Dufin  v.  Moure 
etai,  2Q.  H.  ISO. 

Tlic  iilaintitrs  sued  A.,  B.  and  C.  on  a  joint 
contract ;  H.  allowed  judgment  to  go  by  default. 
I'laintitl's  failing  to  prove  a  joint  contract,  accep- 
ted a  nonsuit  as  to  B.  and  C,  and  took  a  verdict 
against  A.  A.  moved  in  term  to  set  the  verdict 
aside.  B.  and  C.  were  not  made  parties  to  the 
rule,  M'hich  the  court  made  absolute.  The  order 
was  nut  served  on  B.  and  (,'.,  nor  did  they  adopt 
nor  act  upon  it.  B.  and  U.  afterwards  entered 
judgment  on  the  nonsuit : — Held,  that  B.  and 
C. ,  not  being  parties  to  the  rule  nisi,  were  not 
bound  by  the  order  made  thereon,  unless  they 
could  be  shewn  to  have  been  served  with  it,  or 
to  have  adojited  or  acted  upon  it.  Commercial 
liaiikv.  nii</lu:tetal.,  4  Q.  B.  1()7. 

Where  in  trespass  a  verdict  has  been  found 
against  one  defendant  and  for  the  others,  the 
court  will  not  grant  the  former  alone  a  new  trial. 
Davix  V.  Lennun  et  ai,  8  Q.  B.  599. 

The  application  must  be  for  a  new  trial  against 
all,  and  the  consent  of  those  ac(juitted  must  be 
obtained  or  the  rule  nisi  served  upon  them. 
Wardw.  Murphy  et  a!.,  11  Q.  B.  445. 

Only  one  defendant  in  trover  having  pleaded, 
and  the  other  having  suffered  judgment  by 
default,  the  court  ordered  a  new  trial,  where  it 
appeared  that,  although  the  rule  was  moved  as 
on  behalf  of  one  defendani,  only,  the  other  as- 
sented to  the  application.  Kerr  v.  Gordon  et  al., 
9  Q.  B.  249. 

In  an  action  against  makers  and  endorsers  of  a 
note,  it  is  not  necessary  that  all  defendants  should 
concur  in  an  application  for  a  new  trial.  Maul- 
noil  V.  Arrol  et  ai,  11  Q.  B.  81. 

In  such  action  a  new  trial  was  granted  as  to 
one  defenilant,  leaving  the  verdict  to  stand  as  to 
the  other.     Hanxcome  v.  Cotton,  15  Q.  B.  42. 

Where  several  defendants  were  convicted  upon 
an  information  charging  them  with  couspiracy,  a 
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]  new  trial  if  granted  must  be  to  all. 
i  FeUowex  et  al,   19  Q.  B.  48. 

I  In  tresjiass  an''  trover  against  live  defendants, 
I  for  taking  and  converting  a  steam  boiler,  it 
api)eared  that  one  defendant,  I'.,  had  nothing  tu 
do  with  the  original  taking,  but  that  it  had  lietn 
placed  in  his  yard  by  the  others,  or  by  some  (.f 
them,  not  acting  in  C(nicert  with  him,  and  that 
he  had  afterwards  refused  to  give  it  up  to  tiiv 
plaintiir.  At  the  trial,  the  plaintiff's  counsel 
declined  to  elect,  but  went  to  the  jury  against 
all  tlie  defendants,  claiming  e.\cm[)lary  damagis, 
and  a  general  verdict  was  rendered.  The  court 
ordered  a  new  trial  without  costs,  and  refuscil 
to  allow  the  verdict  to  stand  against  V.  ah  mo. 
Meitton  V.  Lee  et  al.,  30  (,).  B.  281. 


3.    ]\'/{ere  there  are  Scrernl  Jssue't  or  Cuiiiit<. 

Where  iilaintiff  had  a  general  venlict,  to  whidi 
on  the  merits  as  proved  he  was  clearly  entitled, 
the  court  will  not  grant  a  new  trial  merely  be- 
cause defendant  was  entitled  on  technical  groumls 
on  some  issues,  not  inv(*lving  the  whole  causo  uf 
action.    IleUiwellw  Eaut wood  et  ai,  5  0.  8.  104. 

Where  upon  some  issues  the  jury  found  no 
verdict,  a  new  trial  was  granted  without  costs. 
Li/nett  v.  Par/cbMin,  1  C.  R  144. 

Where  there  are  several  issues  and  a  general 
verdict  for  the  plaintiffs,  which  does  not  dispost 
of  them,  the  court  will  grant  a  new  ti'ial.  Mr- 
Martin  V.  Graham  et  al.,  2  y.  B.  305. 

Where  defendant  has  a  verdict  against  him  on 
some  issues,  and  in  his  favour  on  others,  tlic 
court  will  not  on  his  application  grant  a  new 
trial  on  the  former  only.  Elwood  v.  Canirroii, 
17  Q.  B.  528. 

Where  there  were  several  counts,  on  whidi 
the  jury  gave  separate  damages,  but  the  verdict 
was  entered  generally  for  the  whole  amoiiii; 
assessed,  the  court  confirmed  the  finding  as  t 
the  counts  on  which  plaintiff  M'as  entitled  t^ 
recover,  and  directed  a  new  trial  aa  to  the  others, 
A  indie  V.  Kan,  21  C.  P.  152. 

See  Anderson  v.  Todd  et  al.,  3  Q.  B.  1(5,  p. 
2585  ;  Ruthven  v.  Stinson,  14  C.  P.  181,  p.  25(il, 


4.    When  to  be  Made. 

The  motion  must  be  made  within  the  tirs; 
four  daj's  of  the  term  succeeding  the  trial,  i.  e, 
before  the  expiration  of  the  rule  for  judgment 
Orser  v,  Stickler,  Tay.  42. 

Where  the  defendant  did  not  move  for  a  iiev 
trial  within  the  four  days,  owing  to  a  inii 
apprehension  on  the  part  of  his  counsel  that  tli! 
plaintiff's  counsel  was  tohavedisposedof  theijiKi- 
tion  of  a  new  trial  on  the  argument  of  a  demurre 
in  the  cause,  without  any  rule,  a  rule  nisi  viu 
granted  nunc  pro  tunc.  Banh  of  Montreal  v 
Bethune,  4  O.  S.  303. 

The  motion  will  not  be  entertained  after  tt. 
first  four  days  of  term  unless  under  very  specii 
circumstances.     Wliite  v.  Churdi,  4  Q.  B.  23. 

An  application  for  a  new  trial  made  in  tlis 
court  was  referred  to  the  Common  Pleas,  as  tk 
record  hail  been  returned  there,  and  the  ca« 
which  had  been  tried  before  tLo  Chief  Justice^ 
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the  Common  Pleas,  was  not  to  be  fouiiil  iii  his 

note  book  of  trials  from  this  court.     A  rule  iiisi 

was  tlieii  obtained  in  iiroper  time  in  theCiimmon 

picas,  and  enlarged  until  the  next  term,  and  in 

thonieimtiiiie  it  wasiliscovered  that  the  record 

had  been  by  mistake  endorsed  in   the  (!omni(m 

I'leas,     I'lider  tliese  circumstances  tlie  aiiidica- 

tioii  was  entertained  in  this  court  on  the  return 

of  the  rule.     Jl'H"  v.  Sltir<r</  al.,  VH).  H.  023. 

Under  the  ('.   S.    U.  C.  c.  22,  s.  228,  all  the 

material  on  which  to  move  for  a  new  trial  must 

he  leaily  and  tiled  liefore  the  exiiiration  of  tlie 

■ouith  day  of  the  ensuing  term.      Where,  tliere- 

iore,  thcdciiiity  clerk  of  tlie  crown  had  been  in 

[lue  time  instructed  by  the  agents  of  defendant's 

itti'niey,  tliougli  not  formally  iiotitied  under  the 

itatiite,  to  forward  the  ni.si  prius  record  to  the 

toriiuiiud  otlice  .at  Toronto,  but  had  neglected  to 

So  so  until  the  lifth  day  of  term,  the  court  refused 

grule  nisi  tor  a  new  trial,  and   that  too,  though 

the  iucli,'e  who  tried  the  cause  entertained  a  very 

gtrou"  oiiiniou  against  the  justice  of  the  verdict. 

'iitMii  V.  Mcli'ihjir  il  oL,  1(J  C.  P.  481. 

In  an  action  for  daiuiigcs  to  plaintiff's  vessel 
|tom  obstniutions  in  defendants'  harbour,  and  in 
^hicli  the  ilufeiiilaiits  denied  any  liabihty,  it  was 
Mreed  at  the  trial,  after  evidence  had  been  given 
Qi  both  sides,  to  refer  tlie  amount  of  damages  to 
one  1'.,  if  the  court  should  be  of  opinion  that 
defein  lints  were  liable  ;  the  court  to  decide  the 
Uftbilil  with  pciner  to  draw  inferences  ;  and 
leave  w;i>  reserved  to  move  to  enter  a  nonsuit  on 
the  whole  ease.  A  verdict  was  then  entered  for 
the  iilaiiititi'  for  S2,00().  The  arbitrator,  on  the 
<Uy  before  Easter  term  following,  made  his 
award,  lixing  til',  damages  at  i^l.OTl),  but  defen- 
dants' attorney  <lid  not  know  it  until  the  last 
day  of  the  term  :— Held,  that  the  verdict  was, 
in  effect,  subject  to  the  opinion  of  the  court,  and 
that  the  court  not  having  decided  the  liability, 
the  failure  of  the  defendants  to  move  for  a  non- 
suit in  ]'2;ister  term  did  not  give  the  plaintiff  the 
right  to  recover.  Hood  v.  T/ic  Ilai-hour  Coin- 
tl^sioners  of  tli<-  Cili)  of  Toronto,  33  Q.  B.  148. 


must  be  more  speciticallj'  stated. 
((./.  V.  Inmn,  38  (J.  B.  1. 
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5.  Form  of  Rule. 


The  words  "on  the  ground  of  misdirection," 
in.  a  rule  nisi  for  a  new  trial,  do  not  comply  with 
the  O.  L.  P.  Act  of  185().  MonUjomeru  \\  Dean, 
7  C.  P.  513. 

Several  objections  to  the  plaintiff's  claim  under 
ft.ldiattel  mortgage  were  taken  at  the  trial  and 
ovwruled.  A  rule  nisi  was  afterwards  obtained 
for  a  new  trial,  on  the  ground  that  the  mortgage, 
"together  with  the  several  renewals  thereof, 
aod  the  statements,  papers  and  affidavits  to  the 
Mipe  respectively  attached,  and  all  proceedings 
ha4  and  taken  thereunder,  are  informal  and  ir- 
ref^ar,  and  not  according  to  the  Consolidated 
Statutes  of  Upper  Canada": — Held,  that  the 
gronnds  of  objection  were  insufficiently  stated. 
Stmngt  v.  Dillon,  22  Q.  B.  223. 

It  is  a  sufficient  statement  of  the  grounds  to 
aaythat  the  verdict  is  against  law  antf  evidence, 
vf^ont  stating  in  what  manner  it  is  contrary  to 
thevvidence.    Cameron  v.  Milloy,  14  C.  P.  340. 

ft  is  insufficient  in  a  rule  nisi,  to  ask  for  a  new 
tiial  for  misdirection  and  non-direction,  and  on 
tike  ground  of  improper  rejection  of  evidence  and 
imiiroper  admission  of  evidence.    The  objections 


(I.    Tnkiwj  lint  unil  Si-rrinij  lliilr. 

\  rule  nisi  for  a  new  tri:il  having  bicn  applied 
for  in  Michaelmas  term,  was  grauteil  after  tiin 
taken  to  consider.  Tlie  clerk's  bdok,  however, 
contained  no  entry  of  its  having  becng'anted,  and 
the  attorney  not  being  aware  of  it,  bnt  having 
made  no  impiiry  of  the  court  or  any  ot  the  judges, 
did  not  take  out  the  rule  until  l^aster  ti'rm  fol- 
lowing : — Hehl,  that  the  (unissioii  of  the  clerk 
dill  not  relieve  the  attorney  from  the  duty  of 
applying  to  the  court  ;  and  a.s  the  rule  hid  thus 
been  allowed  to  lajise,  the  e  lurt  refused  to  re- 
open it.  MiiUiiilldnil  V.  'J'lic  l.'or/iordlion  «/'  tlif 
Coiuiti/  of  Ore;/,  23  Q.  B.  517. 

In  Michaelmas  term,  on  applicatimi  by  defen- 
dant for  a  new  trial,  the  ])1  lintill's  had  leave  to 
amend  their  declaration  within  a  month,  the  rule 
to  be  then  discharged.  The  time  was  aeciileii- 
tally  allowed  to  cxi>ire  without  aim  ndiiiriit,  u  liieh 
the  clerk  of  the  crown  refused  then  to  allow,  and 
defendant  after  the  spring  assizes  took  out  and 
served  the  rule  absolute  for  a  new  trial  i  Held, 
tli.'vt  the  omission  of  defendant  to  take  out  and 
servo  the  rule  absolute  before  the  assi/es  formed 
noground  for  rescinding  it,  for  the  plaintitl's  might 
themselves  have  obtained  and  served  it  if  they 
had  desired  to  go  to  trial  ;  but  owing  to  defen- 
dant's delay,  and  the  point  being  new,  the  rule 
to  rescind  was  discharged  without  costs.  Liiniun 
etal.  V.  .S'Hftn-,  3  P.  R.  8(i.— P.  C— Richards. 

A  rule  nisi  for  a  new  trial  was  moved  on  20th 
May,  and  issued  on  22nd,  but  not  served  till  the 
25th,  too  late  for  its  argument  during  the  then 
Easter  term.  It  was  accordingly,  on  27th  May, 
enlarged  till  the  nexttenn  : — Held,  tliit  the  de- 
lay in  service  to  so  late  a  period  in  the  term,  that 
the  usual  four  days  could  not  elapse  before  "'■'."  • 
ill"  cause,  was  not  ground  for  setting  the  rule 
aside.  Campbell  v.  Keinpt,  2  L.  J.  N.  .S.  131. — 
P.  C. — Morrison. 

On  the  6th  February,  1873,  a  rule  nisi  was 
granted  to  set  aside  a  verdict  for  defendants. 
Through  misapprehension  tlie  rule  was  not 
issued,  and  a  no  recipiatur  was  entered  on  the 
14th  February.  On  application  to  court  in 
Easter  Term — Held,  that  the  plaintiff  might  be 
relieved  from  the  ne  recipiatur  on  p.ayment  of 
costs,  notwithstanding  the  delay.  Smith  v.  The 
Commercial  Union  Insurance  Co.,  33  0.  B.  529. 


7.  Oilier  Cases. 

Serable,  on  motion  for  a  new  trial  after  argu- 
ment the  court  will  allow  a  new  ground  to  be 
taken  by  the  party  moving  if  the  justice  of  the 
case  require  it.  Per  Sherwood,  J. — Macaulay, 
J.,  contra.      Vary  v.  Mitirhead,  2  O.  S    121. 

Semble,  that  the  court  may  direct  crown  cases 
to  stand  in  the  new  trial  pfiper  for  argument, 
with  ordinary  suits  between  party  and  party. 
Regina  v.  Sinnott,  27  Q.  B.  539. 

VI.  DiscHAEOiNo  Rule  fob  Non-Payment  or 
Costs. 

[See  R.  G.  of  T.  T.  185R,  No.  45.] 

Where  a  new  trial  was  granted  on  payment  of 
costs  by  plaintiff,  who  served  three  appointments 
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(HI  (luft'iiiliiiit  till'  t;ix;itiiiii,  and  the  costs  wi'.ri'  at 
last  t.ixi.'il  \Nitli(Piit  (lislmrsi'iiu'iits.  wliidi  dofon- 
(liiiit  wimld  Mot  luoL'ivo,  and  plaintitl'  jirocuedud 
a^ain  to  trial  and  nbtainud  a  vcirdiut,  tiiu  court 
ri'lnsud  til  sot  it  aside.  T/iomjmoH  v.  Svwetl,  4 
O.  S.  l(i. 

Wlioro  a  new  trial  was  granted  on  jjayment  of 
costs,  and  tliu  costs  wure  not  paid,  tliu  rule  to 
discliargu  the  rule  for  a  nuw  trial  and  to  enter 
jud;L,'nient  w:i,s  absolute  in  the  lirst  instance. 
J)ri<n,  V.  Siiiitl,,  '!'.  T.  I  k  '1  Viet. 

Where  the  costs  were  taxed  and  deinandeil, 
but  not  jiaid,  the  court  in  tlie  same  tei'in  ordered  a 
rule  al)S(i!iite  firr  discharging  tile  rule  for  a  new 
trial,  it  the  cost:!  were  not  jiaid  in  a  fortniyht. 
Wiiiiii  V.  J'oliiK'i;  K.  T.  3  Vict. 

^Vhere  plaintiH' olitaiuecl  a  rule  to  enter  judj,'- 
nient  for  noM-p,iynient,  tlie  court,  under  siiecial 
circumstances,  gave  defendant  a  week's  further 
time.  J'lrri.i  v.  Mi/crs,  T.  T.  4  it  "i  \'ict. — I'.C. 
— Macaulay. 

AVhere  a  new  trial  is  granted  on  payment  of 
costs,  the  jiarty  to  wlmni  the  indulgence  is 
granted  nmst  attend  proniptly  at  tlie  taxation 
and  payment  of  cnsts  ;  and  if  he  sull'er  so  long  ij 
time  to  elapse  that  plaintitl'  cannot  proceed  to 
trial  at  the  next  assizes  without  emliarrassmeiit, 
the  court  will  not,  after  plaintiff  has  obtained  a 
rule  to  enter  judgment,  discharge  the  rule  and 
allow  defendant  the  benelit  of  his  rule  for  a  new 
trial.     Jiihiiiiiti  V.  Si/arrvii',  1  Q,  B.  ',i[W. 

Where  a  new  trial  is  granted  on  payment  of 
costs,  the  party  obtaining  it  slumld  proceed  with 
the  taxation  and  payment  so  as  to  enable  the 
ease  to  be  tried  on  the  next  opportunity  ;  but 
the  omission  to  do  so  will  not  necessarily  deprive 
him  of  the  benefit  of  his  rule  ;  and  in  this  ease 
it  was  held  tliat  suilicient  excuse  was  shewn. 
arnnlham  v.  I'oinll,  1  1'.  R.  -J.-jG.— P.  C— Sul- 
livan. 

Defendant  obtained  a  new  trial  on  payment  (>f 
costs,  and  his  attorney  immediately  afterwards 
wrote  to  the  iilaintiti's  attorney  begging  to  know 
what  the  costs  were,  that  he  might  pay  them, 
riaintiil's  attorney  took  no  notice  of  this,  but 
after  some  months  moved  in  term  to  discharge 
the  rule  for  a  new  trial,  on  an  affidavit  that  the 
costs  were  unpaid  ;  and  witlnmt  giving  any  no- 
tice to  tlefendant's  attorney  to  attend  taxation, 
on  the  same  day  entered  judgment  and  took  out 
a  hab.  fac,  Mhich  was  executed.  The  court  on 
application  of  the  defendant's  attorney,  set  aside 
the  judgment  and  writ  without  costs,  and  direc- 
ted the  defendant  to  be  restored  to  possession. 
Do<-  d  Arnold  v.  Auhljo,  (i  Q.  B.  21. 

Where  the  costs,  having  Tieen  taxed,  were 
tendered,  but  refused,  as  there  was  not  then 
sufficient  time  to  give  the  proper  notice  for  the 
next  .assizes,  which,  however,  defendant  offered 
to  waive  :  — Held,  that  the  plaintiff  was  not  en- 
titled to  have  the  rule  for  a  new  trial  rescinded  ; 
but,  owing  to  defendant's  delay,  the  application 
ff)r  that  purpose  was  refused  only  on  payment  of 
costs.  liahulon  v.  Harkin,  2  P.  R.  129.— P.  C: 
— McLean. 

Where  a  new  trial  is  granted  to  a  plaintiff  on 
payment  of  costs,  the  payment  is  a  condition 
precedent  to  the  right  to  give  notice  of  trial. 
In  this  case,  where  they  were  not  so  paid,  the 
court  set  aside  the  verdict,  but,  under  the  cir- 


cumstances, witiiout  C'ists.     S/ori:  V.  Slmraii,  Is 
C.  I*.  I8.V 

The  attorney  who  is  to  receive  the  costs  should, 
if  rei|Uested,  deliver  his  bill  and  receive  payment 
without  insisting  on  an  otilcial  taxation.     "//<. 

A  rule  for  a  new  trial  on  iiayment  of  costs  w.m 
I  obtained  by  defendants  in  llii/.ry  term.  On  the 
1  the  2.Srd  of  March  the  costs  were  taxed  and  an 
ulliicatur  served  on  the  agent  of  defenilant's 
attorney,  but  tiie  costs  were  not  paiil,  and  the 
plaintitl',  in  conseiiuence,  was  thrown  over  tlii.' 
assizes,  which  took  place  on  the  2;h(l  of  April. 
On  motion  to  rescinil  the  rule,  it  appeariMl  th;it 
defenilant  lived  souk!  distance  from  hisattdrmv. 
who  wrote  to  him  three  letters,  mine  of  whi>  !, 
he  received,  though  lie  attended  the  pust  twi. 
a  week  until  the  21st  of  .April.  On  that  day  In 
paid  the  co.sts  to  his  attdrney,  who  did  not  sk 
the  plaintiff's  attorney  till  the  2Sth  of  May,  ainl 
the  latter  then  declined  to  receive  them.  TIr 
action  was  lirought  to  try  a  (jnestion  of  boundaiy. 
I'nder  these  circumstances  the  court  refused  t  > 
rescind  the  rule,  and  gave  defendant  a  month  tn 
pay  the  costs  taxed  and  the  costs  of  this  api'ii- 
cation.  Villi  Ere  I'll  \.  /h-aLr,  ;i  P.  It.  81.  —  P.  ('. 
-  -Richards. 

When  a  ]ilaintiir  obtains  a  new  tri.al  on  ]iay 
ment  of  costs  he  is  not  bound  to  jiay  thembefdiv 
the  next  assizes,  because,  even  had  the  costs  been 
paid,  the  plaintitl  C(  uld  not  be  compelled  to  ;:,'.. 
to  trial  at  such  assizes  ;  but  he  must  be  always 
ready  to  pay  the  costs  taxed  to  defendant.  On 
l!)th  June,  the  judgment  for  new  trial  was  given, 
an<l  on  l!)tii  August  the  rule  was  served,  and  nh 
the  ,SOth  September  the  costs  were  tendereil  :~ 
Held,  that  the  tender  was  within  a  rcasonalii; 
time.  A  rule  to  rescind  a  rule  for  a  new  tri;il 
was  therefore  dischaiged,  but,  as  the  costs  taxtil 
were  not  paid  into  court  when  this  rule  ni*: 
was  served,  without  costs.  Slnccij  v.  McJiili/ii, 
5  P.  R.  20").— P.  C— Gwvnne. 

Defendant  had  obtained  a  rule  a  year  jiru 
viously  foranewtrial  on  payment  of  costs,  ih- 
neglected  to  jiay,  and  the  plaintitl'  obtained  a  nili 
nisi  to  rescind  the  rule  ; — Helil,  that  if  defemhin; 
shouhl  pay  the  costs  of  the  trial,  as  i»i'ovided  Ia 
the  origiiuil  rule  and  of  this  application,  within 
ten  days,  the  rule  nisi  should  be  dischargtil, 
otherwise  that  the  rule  for  new  trial  shouhl  1» 
rescinded.  Paciutilv.  McL'wini,  G  P.  R.  20.— I'. 
C— Oalt. 

See  Lyman   it   id.    v.  Snarr,  3  P.  R.  8  8(!,  [■    ' 
2590. 


NEXT  FRIEND. 
See  Procheix  Amy. 


NIAGARA  FALLS  INTERNATIONAL 
BRIDGE  COMl'ANY. 

The  respective  legislatures  of  the  State  of  Xes 
York  awl  Canada  incorporated  certain  partii- 
for  the  purpose  of  constructing  a  suspensii: 
bridge  across  the  Niagara  river  for  railroad  ah 
other  purposes,  with  power  to  take  lands,  char: 
toMs,  &c.,  and  the  two  companies  joined  l 
conveying  to  one  railway  company  the  exclusiv. 


I. 
^'II. 
III. 
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UMi  <if  the  railway  portion  of  their  strneture, 
with  power  to  mike  arrangemeiits  with  other 
railway  .uMipanies  :  Meld,  that  sueh  ussign- 
iiinit  ^va^^  ultra  vires  and  void.  Af/iinKi/. firm  nil 
V    Xiii'iiini  I'olli  tiikni'itwiKtl  Uritlijc.  Co.,   'M 

c'hy.  :m. 


:N[A(i\IlA   H.M'iBftUK    AND   DOCK   COM- 
i  I'ANY. 

'•  As-<iiiiiii>*it  held  not  imiintainahlo  a^'ainst  this 
1  C(iiii|i:iny,  iiicoriiorated  liy  I  Will.  IV.  e.  12,  on 
*ft  paiuranieeiuent  liy  them  to  liuihl  an  engine 
Kfor  a  steaiiilioat.  Ilniiiil'iiii  v.  yiarnni  Jfiirliniir 
lawi  Dod  Co.,  (><>•  •'^-  ;WI- 


NIA(;AI!A  (TOWNSHIP  OF). 
,  'I'lui  preaiiililf  and  enacting  elausc  of  18  Viet. 
.C.  loll,  aiiiily  to  all  that  part  of  the  township  of 
<!Nia":ili  lietwecli  the  east  and  west  lines  of  the 
•township  to  the  Qiieenstown  and  ( irimsliy  m:ie- 
fltdaiiiiMeil  road,  and  not  to  the  lirst  eoneession 
[>nly.     Clcimiit  w  Cli-nind  ct  nL,  14  0.  1*.  14(1. 


NISI  I'PilUS. 

^I  I.   Ukcouh— .Vc'  TiuAi,. 

'■  II.  I'ltAc  iKi;  xr-.Sci'  Practice  AT  Law— Trial. 

•III.  Vi;iti)R'T— .SVc  Vkiuiiit. 


NOLLE  PROSEQUI. 

In  an  aetiou  of  trespass  against  several,  if  the 

Elaintill')in)ceud  to  triid  with  notice  of  an  irregu-  j 
irity  in  his  piiieeediiigs  as  to  some,  and  obtain  , 
a  verdict,  he  lanuot  sustain  it  by  entering  a  nolle 

Srose(]ui  as  to  those  defendants.  Caini/hcU  v, 
truer  chtl.,  5  0.  S.  .S.34. 
Held,  that  in  joint  .actions  of  assumpsit  a  mis- 
joinder of  (kfendaiita  cannot  be  eureil  either  by 
a  nolle  proswiui  or  by  a  nonsuit  as  to  some  of  the 
defend  lilts.  Cuniiiicirial  Hunk  v.  JJikjIwh  ct  at., 
4  0,.  H.  107. 

Where  a  ])laintiff  sues  tw.  or  more  defendants 
as  executors  a  nolle  prosequi  and  discontinuing 
aa  to  one,  is  not  a  discontinuance  of  the  action. 
MasnoH  V.  Jllll  ef  al.,  5  Q.  B.  GO. 

Plaintiff  sued  H.  &  0.  for  money  had  and 
received.  (!.  .allowed  judgment  by  default.  At 
■<S»e  trial  a  count  was  added  charging  them  with 
l^gligence  as  brokers.  The  plaintiff  entered  a 
Xuule  prosequi  us  to  O.,  and  defendants'  counsel 
rafused  to  plead  to  the  new  count,  objecting  to 
ita  being  allowed.     The  jury  having  found  a 

Sneral  verdict  for  the  plaintiff : — Held,  that 
e  plaintiff  having  entered  a  nolle  prosequi  on 
.both  counts  as  against  G.,  the  verdict,  being 
gvneral,  could  not  have  been  maintained  as 
inst  H.,  though  the  second  count  was  in  tort. 
mmoud  v.  H.wurd  et  aL,  20  Q.  B.  36. 
^\n  a  joint  action  of  trespass  one  party  may  be 
ftpquitted  and  the  other  convicted.  Judgment 
bjr  default  had  been  sigup'l  agamst  one  of  two 
<fefendants  jointly  charged,  but  the  evidence 
•irtablished  the  tort  against  the  other  alone ; 
1G3 


whereupon  the  iilivintitl' entt.'rcd  a  imlh'  jiidscciui 
as  to  the  foi'iiier,  and  took  his  venlict  against  tlio 
latter  only  :  Held,  that  this  was  tiie  iiioro 
prudent  course,  ;nd,  therefore,  no  ground  for 
granting  a  new  trial,  which,  however,  wan 
granted  on  other  grounds  ('iiiu/iln  1/  v.  A'm/i/j 
it  (,!.,  Ki  C.  I'.  -^44. 

A  nolle  proseipii  cannot  be  entered  after  judg- 
ment.     Jfiiiirli  v,  PuUuh  it  III.,  .\l.  T.,  W  \'iet. 

Action  on  a  note  made  by  M.  and  endorsed  by 
C.  I'leas  by  M.,  general  issue  and  setoll'  ;  and 
by  ('.,  general  issue,  set-otl',  and  release.  Tho 
liliintill's  took  issue  on  .M.'s  pleas,  and  tntricd  a 
nolle  piiiseiini  as  to  ( '. ;  Meld,  by  llobiiisoii,  ('. 
.1.,  and  by  .Maeaulay,  .L,  that  iiiasiiiiieli  as  tho 
jilaintill's  confessed  liy  their  nolle  pidsri|iii  that 
C.  had  a  setotl' siillirieiit  to  meet  the  note,  they 
could  not  recover  the  anioiiiit  against  the  other 
defendant;  and  by  .lones,  and  ll.igeiiii  in,  .1.1., 
that  they  Were  not  precludcil  from  dniiig  so. 
Riilin-lMi/i  <7  '(/.  V.  Muitn  1 1  III.,  (!  O.  .S.  (lid. 

'I'he  lirst  count  was  on  a  promissory  note,  tho 
second  on  .'in  iiecoiiiit  stated.  The  defendant 
demurs  to  plaintill  's  re|ilicitioii  to  tin,'  plea  to 
tirst  count ;  and  the  plaiiititf,  to  avoid  the  risk  of 
the  deiiiurrer,  enters  a  simple  iKille  pinscipii  to 
that  count :  -held,  that  the  plaintill'  might 
give  the  note  in  eviileiiee  under  the  second  ''ouilt, 
on  the  iiccouiit  stated  ;  the  nolle  proseipii  not  in- 
volving an  exiiress  admission,  as  it  sometimes 
does,  that  the  plaintiff  had  no  right  of  action  on 
the  note.      Li-slir  v.   IhinilAnii,  W  (,>,  15.  4.'i!). 

A  nolle  proscijiii  tiled  only  with  the  clerk  at 
the  assizes,  cannot  be  recognised.  W'lifi'r  v. 
Tiuihir  it  III.,  \)(l  H.  (il)!).  See,  also,  Ciiiuiiltdl 
V.  Kimiit,  2L.  .1.  N.S.  LSI. 

The  plaintill'  cleelared  on  two  counts,  each  on 
an  .a.greemeiit,  dated  Kith  November,  KS.'i.'l,  to 
deliver  timber,  lireach,  non-delivery,  defen- 
dant pleaded  nonassiimpsit  to  the  whole  declar- 
ation, and  other  \ileas  to  the  tirst  count,  and  to 
that  count  a  nolle  prosei|ui  was  eiiteivd  :  Held, 
that  it  was  suliicient  at  the  trial  for  the  iilaintill" 
to  produce  one  agreement  corresponding  with 
that  declared  on  in  the  second  count,  and  that 
it  was  not  necessary  for  him  to  prove  one  cor- 
responding with  each  count.  I'.sliorin- v.  Uroeer, 
13  Q.  B.  lt)4. 

Two  defendants,  sued  on  the  common  counts, 
joined  in  a  plea  of  never  indebted.  After  the 
recoril  had  been  enteriul  for  trial,  their  attorney 
told  the  attorney  for  the  ]ilaintiff  that  the  defen- 
dants were  not  jointly  liable,  but  that  one  was, 
and  tie  plaiiititi"s  attorney  thereuiion  entered  a 
nolle  proserpii  on  the  record  as  to  one,  but  omit- 
ted to  tile  it.  He  then  took  a  verdict  .against 
the  other,  upon  a  written  agreement,  signed  by 
the  attorney  after  such  entry,  to  admit  his  lia- 
bility in  a  sum  named.  After  the  verdict  this 
defendant  W!i8  arrested,  and  he  then  moved  to 
set  aside  the  proceedings  : — Hehl,  that  the  plain- 
tiff, instead  of  entering  a  nolle  prose(pii,  should 
have  moved  to  strike  out  the  defendant's  name, 
but,  under  the  circumstances,  this  was  allowed 
to  be  done  after  the  verdict,  aiul  the  rule  was 
discharged  without  costs.  Barnnrd  et  al.  v. 
McPhtrmn,  2  P.  R.  313.— Q.  B. 


NON  ASSUMPSIT. 
See  Pleading  at  L.wf, 


sny.^i 


NONSUIT. 


2^90 


'•■I 


^1  fi 


NON  JClNKKll  OI'  I'AltTIIX 

.SVc    AmKNKMINT    at    I-AW      l'l,KAl)IN<»    IN 
Kyi  ITY       I'l.KAliIMI  AT  LaW. 


N(»\  OHSTAN'TK  VKKKDK  TO. 

Src  .IriMIMKNT. 


X(»N  riios. 

I.    JllKiMKN'.      !■■      .SV(   JllMi.MKSr. 


NONSriT. 

1.    W'llKN   A  I'l.AISirri'  MAY  HK  XilNSlITKII. 

1.   //(  ./iiiitt  Ai'liiiiix,  'J.")!I5. 
•_'.    (Xhif  CttniK,  '-'.V.Mi. 

II.  Cai-mk  OK  NoNst'iT, 'J3'J7. 

III.  SKTTiNii  AsriH-;,  '2'm. 

IV.  1!k,.skkvation  of  Lkavk  to  Entkh,  Sd'OO. 
V.  MiscKM.ANKor.s  Casks,  2(!()0. 

VI.    FoK  NOT  (JoNKK.SSINO  LkASK,  EnTKY,  AN  It 
OrsTKll  — .S'cr  IvIKfTMKNT. 

\'ll.  .IriMiMKST  AS  IS  Casi;  of  Nonsi'it— .SVc 

.1 1'IKIMKNI'. 

VIll.  Nkw  TiiiAi,  (JitxNTKD  Instkao  of  NtlN- 

.SUIT— ibV'-  XknY  'I'lilAI., 


J.  WiiEX  A  I'r.AiN  rrFi'  man   jii;  Xonscitmk. 

I.    //(  Jii'iiil  Ai'timi-^. 

Til  1111  jictiini  of  contract  ii  i>laintitl'  may  l>i; 
liousiiitcil  as  to  sonic  or  one  of  several  dcfcii- 
(laiits,  tlion,i,'li  inilj;iiicnt  by  clcfaiilt  lias  liecii 
entered  af,'aiiist  the  others.  Jiriin/lr/  v.  Hdiiittm 
It  III.,  4  t,>.  I'..  '.Mi;  Mi-.\iili  V.  W'liuMiiii;  "i  g.  H. 
588. 

So  also  in  an  autimi  of  trespass  and  false  iiii- 

firisonini.:nt.      Aniislroiuj  v.  JJuircn  vt  at.,  \'l  (.'. 

Where  in  an  aetion  n!,'aiiist  tlie  maker  ami  en- 
dorser of  a  note,  iiiid(M'  ">  Will.  I\'.e.  I,  one 
defendant  |ile;ideil  the  ;,'eneral  issue,  and  the 
other  allii\ve<l  judgment  to  go  by  default,  and  .it 
the  trial  plaiiitill  was  nonsuited  as  to  both,  no 
one  beiim  presciit  in  the  court  on  his  behalf  :- 
Held,  that  the  nonsuit  might  have  been  right  ah 
to  the  one  [deading,  and  it  was  therefore  set 
asiile  (inly  on  pavmeut  of  costs.  Small  w.  Powell 
et  III.,  1  i,>.  B.  -VJ7. 

In  iin  action  against  sever.al  defendants  upon  a 
joint  contract,  a  plaiiitifl'  cannot  have  a  verdict 
against  one  and  be  nonsuited  as  to  the  others. 
Coiiniiirriiil  Jiiiiik  V.  Jliiijhi.t  (7  «/.,  ,S  Q.  H.  3(51. 

In  a  joint  action  in  assumpsit,  a  misjoinder  of 
clet'eiKlauts  cannot  lie  cured,  either  by  a  nolle 
prose([ui  or  by  a  nonsuit  as  to  some  of  the  defen- 
dants ;  and  a  nonsuit  as  to  some  is  a  nonsuit  as 
to  all,  and  a  verdict  returned  for  some  of  the 
defendants  is  null  and  void.    S.  (.'.  4  Q.  B.  1G7. 


2.   fiiliir  fitAm, 

If  a  dereiiiliint  inovi;  a  nonsuit,  and  afterwards 
uxumine  witni'sses,  the  plaintitl'  is  entitled  tn 
any  benelit  which  lu^  can  obtain  from  their  evi- 
dence in  support  of  of  his  case.  Umrk  v.  Mi'- 
Lean,  Tay.  31W.       ^ 

Wliero  a  cause  is  called  on  for  trial,  nm! 
neither  eouiiMel  iiiir  attorney  appears  for  plain- 
tiff, a  jury  may  be  sworn  and  a  nonsuit  oi'ilcreil. 
/'((//.■(  V.  /,(  K'/.i,  hra,  oti'.l. 

Where  defenchmt's  cdiinsel  was  ready  at  tliu 
aHsizcs,  and  the  plaintill's  cniiiiMel  not  l»iiigpif- 
]iured,  the  cause  was  struck  out:  lli'ld,  tll.lt 
defend.ints  were  not  entitled  to  I'cwts  for  imt 
proceeding  to  trial  pursuant  to  notice,  but  tlnir 
(ircHK-r  cdurse  was  to  have  insisted  up<in  u  iicni 
suit,  rrii/1.1  V.  Mr.\lii.^ln;  ;»  I'.  I!.  I'JI.  ('.  I,. 
Chainb.     Wil.soii. 

\  plaintiir  may  be  nonsuited  on  the  trial  ni 
ft  feigned  issue  under  the  interpleader  act.  Ili;i 
Mon  1 1  III.  V.  ('Iiniiliiiiiii,  7  t,>.  li.   Ids. 

So  also  in  a  )ienal  action.  Sliinrl  v.  Ttiilh,, 
K,  K.  4  Vict.  ;  Itanmii  nid  tniii  v,  Jitiiin,  '21  i^. 
B.  370. 

A  nonsuit  may  ]»:  ordered  when!  there  ;nv 
issues  of  law  and  fact,  and  the  former  undetri'- 
mined.     Unnntl  v.  Comt,  -21  i).  II.  :i8. 

'I'liere  may  be  a  nonsuit  after  payment  ii 
money  into  court,  or  after  a  ])lea  of  teinhi. 
(tid;.i  V.  Miinjiiii,  8  L.  ,).  N.  S.  •.'48.--I).  C. 
Hughes. 

Qiuere,  as  to  the  correctness  of  a  nonsuit  up"i; 
one  of  two  counts,  lirm-r  v.  'I'lir  I'lilnii  /'n,. 
iniriliiiij  I'll.,  ;\2  (l  li.  4:{. 

After  trial  of  ejectment  upon  a  mortgai.'.', 
with  leave  to  move  tor  a  nonsuit,  tiie  suit  \\a- 
settled  and  the  costs  paid  by  an  after  inortgaL'" 
of  the  property  witli'iut  defendant's  authoiity 
-llehl,  that  this  c<nd  1  not  affect  <lefelidaiit 
right  to  costs  in  case  a  nonsuit  siiould  be  ordcrni; 
and,  con»ei|Uciitly,  tiiat  it  was  still  necessary  t 
determine  the  point  reserved.  I>iii'  d.  J/o/v/i 
il  III.  V.  Jii>i/ir,  !)g.  B.  :i\s. 

The  plaintiff  may  take  a  nonsuit  at  any  tim 
before  tiie  pronouncing  of  the  venlict  by  tli 
jury,  but  not  after  it  is  reiideivd,  and  before  ,; 
is  recorded.  I'liii  Alliii  v.  Wli/li'  I'l  nl.,  7  C  I' 
4.'>!) ;    WliilliiH  V.  Ciilnrlii/,  o  6.  S.  71. 

H- Id,  that  on  motion  tor  a  nonsuit  the  court  wil 
nit   •o:isiiler  wiicther  there   is  a  scintilla  of  iv: 
''.•.I'ce    ')ut   will   make   the   rule   aiisolute  «  1ri 
1  iK.'y  .vould  have  set  the  verdict  aside  <iii  ninti' 
:\-    igainst  evidcnec.      WrUilil  v.  Skiiniir,  17  ' 

•  '.  ;ii7. 

A\'lieii  leave  is  reserved  to  enter  a  nonsuit  i' 
the  whole  case  after  evidence  given  on  Imt. 
sides,  a  nonsuit  will  be  onlered  unless  there  i 
evidence  on  which  a  rational  verdict  for  plaiiiti: 
can  be  founded,  which  the  court  would  net  ' 
bound  to  set  aside,  ('iiinjiliell  ct  ul.  v.  //('//,  : 
G.  1".  473;  •->•.>  C.  B.  o-'li. 

Til  ail  action  by  husband  and  wife  for  m;'! 
gence  of  defendants  (surgeons)  in  treatment  of  t! 
wife,  the  evidence  was  of  a  very  w'cak  ami  u: 
satisfactory  character,  amounting  in  fact  to  jiir 
conjecture  whether  there  had  been  any  w-i 
gence  or  not ;  while  the  evidence  offered  on  i- 
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ihalf  of  defciidantH  w.i«  of  tlie  ni'ist  favourable 
character  to  tlicin  :  H«ld,  on  i>laintill"((  conu'ei 
di'iliniii;,' to  take  a  noM.'*iiit.  that  tlit^  jiidKe  wan 
riulit  in  directing  tlic  jury  to  lind  for  defen- 
duntM.  an  aluo  in  relusing  liiin  the  riglil  to  adijreiw 
th,.    ji'irj the  whole  (MNc.     Shiny  v.     jVdcA 

!  tl  ii.i:,  <""'  "'''"'  '  '"'"■'•  --  '  '•  ''•  "'■*• 

DefendaatH  having  (iroved  their  ideft  setting 

[m,  ,1  idition  of  the  ipolicy,  the  plaintilf  eon- 

[ttinded  that  it  did  not  bar  the  action.  Leave 
reserved  to  move  for  a  noiiMuit  on  thin 
round,  and  tlu^  plaintilV  had  a  verdict,  thero 
liini;  another  issue  on  the  reiord.  .'^cmblc,  that 
relilict  should  have  been  entered  for  defendant  i 
bit  the  I'lca,  and  iilaintill'  left  to  move  for  jild.;- 
hu'iit  noil  olistante,  for  that  there  camnit  Ik^  a 
Iion^uit  wlille  another  issue  stands  in  favourof  the 
bhiiiitill  (111  the  record.  Mi/lriili  v.  (Inn  /)i.tlriii 
il„i„.,l  Fiiv  lu.<.  ('»■,  :«»<,».  H.  l.")!. 
•  At  llie  trial  of  ;i  case,  thi^  jury  was  direetod  to 
§11(1  inr  Iilaintill  oi'  defendants,  according  to  their 
Vicu  nt  certain  facts  on  which  the  evideiu'e  waH 
ptintradictory,  rese.ving  leave  to  niiive  to  enter 
4  veiilict  tor  (ii^fendauts  or  a  nonsuit,  in  ease  they 
ttioidd  lind  for  iilaiiitiir,  but  they  could  not  agree 
aiid  ucrc  (lir<cliar;:cd  :  Held,  that  the  eourt 
ooiild  not  direct  a  nonsuit  under  ."it  \'ict.  e.  I'J, 
i,  1(1.  ( ».,  for  that  can  b(^  doui!  only  when  in  thi'ir 
Oliinion  the  indge  should  have  nonsiiite(l  at  the 
trial.  /'Vr/ivcv.  Miiiilrni/  Ti/iiirn/ili  Cu,,  '2ii  C. 
P.  Itli. 

.•(7  Vict.  e.  7,  s.  :i:{  -the  \.  .T.  Act,  1874 
does  not  einiMiwerthe  eourt  to  enter  a  nonsuit  lU' 
verdit  t  exct'lit  in  cases  where  before  the  act  the 
court  would  have  done  ho  on  leave  reserved  ; 
but  it  is  otherwise  where  tln^  trial  is  before  a 
jjldge  without  a  jury:  •i'-i  ^'iet.  e.  7,  s.  ti,  (». 
jl>i(ilii<\.    Ciiiiiiilii  I'ui'iinuiint  Lnitii  uiiil  Shi'iikjh 

Soi'ii'i/,  :i!i  (}.  H.  •^-1- 

The  learned  judge  at  the  trial,  under  ',i~  Viet. 
0.  7,  s.  ;{"J,  <>.,  sidiniittcd  certain  questions  to  the 
jury,  but  they  left  one  unanswered,  which  lie 
dSeincdso  niatiiial  that  hit  was  not  aide  to  enter 
»  Verdict,  and  discharged  the  jury  :  Ihdd,  that 
the  ei'urt  could  not  eiiterauoiisiiit  under  ,'{4  \'ict. 
0.12,  s.  10,  (•., and  that  .sec.  iC^  of  ;{7  Vict.  e.  7,  <)., 
would  not  airily,  fortliere  was  no  veriliet  to  move 
SMinst.  The  point  being  new,  the  rule  was  dis- 
oHftrged  without  costs.  Aninitnnni  v.  Stcirarl, 
28  C.  l*.  4.-). 

II.    ('.VISE   OK   XoN.SCIT. 


I    Iilaintill'    in   assumpsit   is 
W'lilbr  it  III.  v.  Mil)<,iinliL 


Nonjoinder  of 
ground  of  nonsuit 
1  0.  S.  1-J. 

A  plaintiir  may  be  nonsuited  altliongh  his  evi- 
dence su|iports  his  declaration.  McJ'/nrfiun  d  al. 
V.  Uaiiidliiii,  ,"(().  S.  4'JO. 

Oase  for  lualieions  arrest,  in  wliich  the  declar- 
atidn  stated  that  the  defendant  "not  being 
Mkpreheiisiye  that  the  plaiiititi'  would  leave 
Caaada,"  (instead  of  I'pper  t'anada)  made  alii- 
da^t,  (.^e.  Plea,  not  guilty.  An  objection  to 
the  averment  as  being  too  large  was  held  a  good 

r mud  of  nonsuit.     MrJliint   v.   CiiiiiiiIm'U,  ii  O. 
467.      ■ 

When  the  facts  alleged  in  the  declaration  are 
proved,  the  plaintill'  cannot  be  nonsuited  upon 
the  ground  that  they  disclose  no  cause  of  aetiiui. 
Lewis  V.  Till-  Ciii-iiDi-alhni  of  the.  Cili/  nf  Tnroiito. 
39  9-  B.  343.     .See,  also,   Commvirial  Bank   v. 


//iirr'iM,  '2'  i).  H.  iVJli  ;   limlni  v.  C'lfjinr  iHnii  of 
t'rwrliiKl,  ,'W  >).  M.  .TIS,  -M-S. 

A  party  nn.ving  to  enter  a  nonsuit  c mimt  take 
an  objection  whi.  h  he  did  not  nrgit  at  Nisi  I'rius. 
//((//  \.  Sliiiiiiioii,  !■;.  T.  '>  Vict. 

It  in  no  "round  for  nonsuit  that   the   plaintitF 
has  dechireil  by  a  nano'  diir(  rent  from    her   real 
name  :  defendant  must  apply  t(.  ni.ike  the  plain 
tillamend  the  declar.itioii,  under  7   Will.  IN',  e. 
3,  Hcc.  ».      Miii-ji'ii/v.  /Iiiiit  it  ,il.,  •_'  l^.   H.  •.»,S4. 

Nor  JH  a  variance  in  the  name  of  arbitrators, 
as  stated  in  the  declaration,  the  agreement  and 
award.      HuiIIii/x.    \\i  it,  4  ().   \\.  >tH. 

Where  two  new  tri.als  have  biieii  granted  in 
order  to  dispose  of  till!  (piesti(.ii  on  its  merits, 
the  court  will  iK.t  bo  (lisposeil  (.n  the  last  trial 
to  consider  technical  objc.ttions  taken  as  grounds 
of  nonsuit.      Wnfir  v.  Hiiniii,  \'2  i.}.  Jl.  3.S4. 

The  )ilaiiititr  in  ejectnn'ut  claimed  title  by 
deed  from  M.,  the  defendiint  by  hngth  of  pos- 
session. .At  the  trial  the  plaintill'  f.iiled  to  prove 
his  pajicr  title,  but  shewed  that  (b'fendant  went 
in  under  liim,  and  it  was  then  (.bjected  that  a 
demand  of  possession  was  neces.sary,  on  which 
delendant  had  leave  to  move  for  a  nonsuit.  In 
term  this  point  was  not  urged,  but  delendant 
objected  that  the  Iilaintill  could  not  rely  on  a 
ditlerent  title  from  tli.it  in  his  notice  :  Held, 
that  as  this  objection  had  not  been  taken  at  the 
trial,  and  deleudant's  case  was  not  one  to  be 
favoured,  ho  should  not  be  allowed  to  raise  it 
afterwards  ;  and  the  plaintill's  verdict  was  up- 
held.    Kiiiiiiihi  V.  riiitli,  •_':(  l,».  M.  !)•_'. 

The  (piestion  of  reasonable  iiotici!  ol  default 
by  the  principal  for  whom  detcud.ints  were 
sureties  in  this  case  was  one  for  tin;  jury,  but  the 
undisputed  facts  leaving  no  doubt  what  the  de- 
cision of  a  jury  should  be.  tint  court  ordered  a 
nonsuit,  ('nr/iuniliiiii  n/'  ('liulhinii  v.  Mr',  mi  it 
III.,  \-2  V.  v.  3.V_'. 

Action  on  two  policies  of  insurance.  I'leny, 
that  the  risk  was  increased  and  rendered  more 
hazardous  after  the  insur.mee  was  ellected.  The 
plaintill'  anticipated  tlu  defence  by  evidence, 
which  was  contradictory  and  unsatisfactory. 
The  onus  being  on  defendants  to  ]ir(ive  the  plea, 
the  court  refused  a  nonsuit  on  the  i^idund  that 
it  was  substantiated  by  idaiiitill 's  evidence. 
Ddli'  v.  (I'o/T  Di.tirlrl  Miitiiiii  /-'irn  /ii.s.  Cn.  14  I.", 
r.  .Wi. 

T.  having  title  to  land,  she  and  her  husband 
brought  trespass,  and  defendants  pleaded  tli.at 
the  land  was  not  plaintill's'.  It  was  objected 
that  there  was  no  joint  i>roperty  to  sustain  the 
action,  but-Held,  that  the  objection  ^\  as  IU)t 
available  as  ground  for  nonsuit,  (jmere,  whether 
it  was  ground  of  demurrer  or  to  arrest  judgment. 
TiH'ker  I't  ii.r.  V.  J'hilllp.'!  el  ill.,  '24  q.  B.  (>-Jli. 

Where  the  objection  to  vcinie  appears  on  the 
face  of  the  declaiation,  defendant  should  demur; 
he  cannot  insist  on  a  nonsuit,  nor  after  verdict 
can  he  arrest  the  judgment,  the  objection  then 
being  cured  by  the  statute.  FinjiiMtii  v.  T/m 
CiiriioraUuH  uf  tin;  Tiiirn.yhij)  of  Iloicirk;  25  Q.  B. 
547.    . 


III.  SErnxi!  AsiiiE. 

Where  a  plaintiff  suffers  a  nonsuit  voluntarily, 
the   court   will     not    afterwards    set    it    aside. 
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Sdiiiii/.  r.:  V.  P/(ii//ii;  lay.  40;  Ilarkir  v.  Tahur, 
5  O.  S.  570 ;  Dov  (1.  Miin-  v.  Man;  3  C.  P.  'Ml 

Nor  whore  the  pliiiiitiliivciuests  to  be  non.suited, 
riitlier  tliiiii  go  to  tlu!  jury  on  an  unfavourable 
charge  ui)on  tlie  merits.  Sliiart  i/iii  Inin.  v. 
liiillvii,  I  Q.  B.  4-)l;  McGrath  v.  Vox,  3  (J.  J5. 
332. 

Where  the /lain'  'f's  attorney  consented  to  a 
]ln:i,i\it.  ii'ider  an  appreiiension  that  he  would 
be  allowed  to  move  for  a  new  trial,  the  eourt 
allowed  tlie  mr)tion,  although  his  consent  had 
not  been  coupled  with  the  leave  of  the  judge  at 
nisi  prius  to  uiove.  Cuiniruu  el  ii.r.  v.  MrLiiiii, 
'Jay.  •-'!)«. 

A\  here  the  plaintifl",  in  eonseipience  of  the 
judge's  ruling  as  to  the  sulliciency  of  evidence, 
to  which  ruling  he  objects,  rather  than  risk  a 
verdict  accepts  a  nonsuit,  he  is  at  liberty  in  term 
to  move  against  the  nonsuit.  JIutlvn  v.  F'lxh,  8 
Q.  B.  177. 

Sendile,  that  the  plaintifl",  having  accepted  a 
nonsuit  while  the  judge  was  charging  the  jury 
adveisely,  was  not  entitled  to  move  against  it. 
/■'niMr  V.  Xiirtli  Oxfurd  itiid  WiM  Zurra  Phial; 
Ituiiil  Cii.,  li)(i.  B.  L'ill. 

To  set  aside  a  nonsuit  it  must  be  shewn  that 
the  ruling  of  the  judge  was  wrong,  or  that  it  is 
ex  (leliito  justitiic  that  a  new  trial  should  be  i 
granted.  Jicmarks  as  to  the  right  to  move 
against  a  nonsuit  when  ac(piiesced  in  either  on  a 
l)oiiit  of  law  or  on  the  evidence.  Sloki  r  v.  Tlit 
Welliuid  li.   II'.  Co.,  13  C.  r.  38(). 

Where  the  plaintitl'  took  a  nonsuit  in  deference 
to  the  judge's  o))inion,  exiiresscd  not  in  favour 
of  a  nonsuit  but  of  defendant  upon  the  evidence, 
and  the  court  th.ought  that  a  verdict  for  defen- 
dant if  found  would  have  been  sustained,  they 
refused  to  interfere.  Wood  v.  JJomli  ii,  L'3  Q.  Ji. 
40(). 

The  plaintitF  having  accepted  a  nonsuit  in 
deference  to  the  judge  s  ruling  : — Held,  that  he 
was  not  prevent eil  from  moving  against  it.  liiini 
V.  Ji/cclin;  14  C.  1'.  41;). 

Action  upon  a  pnmiissory  note.  I'leas,  fraud 
and  want  of  consideration.  At  the  eiul  of  the 
charge,  in  which  the  judge  had  expressed  an 
opinion  that  there  was  some  evidence  in  support 
of  the  plea,  j)hiintitf 's  counsel  desired  him  to 
charge  in  a  particular  way,  and  upon  his  declin- 
ing to  do  so  took  a  nonsuit  : — Held,  that  having 
thus  elected  to  be  nonsuited,  the  plaintifl'  could 
not  afterwards  move  agaiiist  it.  Tn/j/nr  v.  Jiose 
etal.,  24  ().  B.  44(j. 

Per  Wilson,  J.,  the  demandant,  undrr  the  facts 
stated  in  this  case,  having  been  a  party  to  all  that 
occurred,  by  ajipearing  and  accepting  a  nonsuit, 
could  not  afterwards  be  allowed  to  object  to  its 
regularity.  Mdlcr  v.  Curporatiuii  of  i lie  Citij  of 
JIamUtoii,  17  C.  P.  r)I4. 

Held,  u})on  the  facts  stated  in  the  report  of 
this  case,  that  the  nonsuit,  which  was  upheld, 
was  not  shewn  to  have  been  against  the  plain- 
tiff's consent.     Cuiucai/  v.  hUdbliij,  31)  (J|.  B.  519. 

In  an  action  on  a  fire  p.ilicy,  a  nonsuit  having 
been  ordered  upon  the  ground  that  the  condition 
relied  upon  by  defen<lant8  could  not  be  wai\ed 
by  the  nispector,  or  in  any  way  except  in  wri- 
ting :— Held,  that  the  nonsuit  was  right  upon  the 
evidence  ;  and  the  court  refused  to  set  it  aside. 
Quiere,  whether,  if  the  case  had  been  left  to  the 


jury,  and  they  had  found  that  the  agent  had 
authority  to  waive  the  condition,  the  verdict 
could  have  been  allowed  to  stand.  Ma.son  v 
Hartford  Fire  Jus.  ( 'o.,  37  (J.  li.  437. 


IV.  Kesekvation  ok  Leave  to  1;.\tek. 

A  nonsuit  cannot  be  moved  for  in  banc,  unless 
it  has  been  moved  for  at  Xisi  I'rius,  and  the 
point  reserved  by  the  juilge  with  tlie  ]ilaiiitilt".s 
cimseiit.  liiurli !i\.  Jldiii,  Tay.  ;>8.") ;  lirool./IJil 
v.  Sl;/iir.     Hi.  200. 

If  at  Nisi  I'rius  defendant  move  for  a  nonsuit 
on  a  jHiint  which  the  judge  overrules,  but  rr. 
serves  leave  to  move,  and  the  plaiutiii  ".s  eoiinsil 
iloes  not  object,  his  ac(]uiescence  to  the  leave 
resersed  must  be  presumed.  JJiical  v.  iSirci'iii'ii 
T.  T.  2  &  ,3.  Vict. 

When  a  nonsuit  is  granted  .it  the  trial,  le.ivf 
cannot  be  reserved  to  move  t.p  enter  a  verditt 
for  plaintiff  without  the  defendant's  consent 
.Sii'rr  V.  McLi'iii),  8  ('.  P.  200. 

Where  a  defendant  ol)tains  ;i  rule  nisi  for  a 
nonsuit  as  on  leave  reserved,  and  it  afterwaiils 
api)ears  that  no  such  leave  was  reserved,  tlif 
eourt  will  not  aOow  him  to  I'lange  his  rule  iiitu 
a  rule  for  a  lu'w  trial.  Ihic.  il.  UUIii-mii  v.  S/,„. 
r<;j,  2  i).  B.  183. 


V.    MlSlEF.I.ANKOUS   Ca.ses. 

Where  a  judgment  of  nonsuit  has  been  entercl 
against  a  plaintill',  he  will  not  be  allowed  to  .-^i; 
down  a  demurrer  for  argument,  or  take  any  prik 
ceedings  in  the  suit.     Jl<ii/,s  v.  Jliilhni,  o  (,).  li.  (i.'Ji 

Where  a  plaintilf  is  disapj)ointed  in  procuriii. 
testimony  he  should  withdraw  his  record  ortiikl 
a  nonsuit.  ('orjxiriilUni  of  Loiiiiiicnil  v.  <'ii--<liih<ui 
24  Q.  B.  ()02;  Jfoo/xr  v.  Clir'Utoi;  14  C.  P.  li; 

.Senfhlo  (per  Wilson,  J.),  that  a  defendaii; 
though  the  plaintilf  bo  nonsuited  or  have  ,i  \i: 
diet  against  hini  on  the  other  issues,  ni.iy  liavi  I, 
set-olf  found  and  a  verdict  entcretl  for  it,  I'm  1 
has  an  independent  right  to  judgment  fur  1. 
claim,  which  the  plaintiti' cannot  defeat  by  a  ii.i. 
suit.    Pumor.H  v.  Cruhb,  31  (i.  B.  434. 

Held,  that  on  plaintiff's  counsel  decliniiiL'  ! 
take  a  nonsuit,  the  judge  was  riglit  in  dine  tii, 
the  jury  to  find  for  defendants,  as  also  in  wiw- 
ing  him  the  right  to  address  the  jury  on  ti 
whole  case.     Stonijy.  Viurh  it  n.r.,'liC\  V.  \\i- 
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[See  40   Vkl.  c.  S,  8.  20,  0.] 

It  is  no  part  of  a  notary's  duty  to  send  net 
from  abroad  of  dishonour  of  a  bill  to  the  <lr.n 
here.     Ewbuj  el  al.  v.  Cameron,  0  O.  S.  o4l. 
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A  notarial  |)r;;test   from  T.ower  Canada,  cx'rti- 
fied  liv  the  notary  a.s  a  true  eoiiy  from  his  uo- 
tarial'twiok,    is  sullieiont  witlioiit  any   udtarial 
■  Bual.    Jlii.is  ft  III.  V.  McKiiiil-'dii,  1  (i.  Ii.  HOT. 

A   eortitiod  eopy  of  a   ])ovv(!r   of  attorney  to 
convoy  lands,  iVe. ,  from   the  deposit  of  notarial 
I  records  in   Lower  Canada,  under  the  eor])orate 
'seal  of  the   l)oanl  of    notaries   of    ]\rontreal,    is 
adniissihk'  iu  evideiiee,  it  being  presumed  that 
sm  li  iiciwer  of  attorney,  though  not  in  itself  an  | 
otlieial  ihicunieut,  came  ollieially  into  tlie  hands  ; 
i.of    tiie   notary,    among   whoso    records   it    was 
:;foini<l.    dnn'il  <il.  v.  McMdlun,  5  C.  P.  40(). 
Si-    The  notary  who  jirotests  a  note  need  not  use 
an  ollicial  seal,  or  suhscrilio  himself  in  writing  a 
aotary  iiuhlie  ;  any  -eal  whieii  ho  declares  in  the 
brot'.-st  to  he  his  ollici.al  seal   is  siitiicieut,  and 
placiii"  his  signature  Ijoforo  the  ]irinted  words 
i'notary  imblic,"  is  an  adojition  of  thoni.      The 
Voiiiiiii'i-nid  liiMik  (ifComvlii  v.  Jiriijii,  17  C.  1'. 
173. 

■|   Hold,  that  a  notary  ])ublic  in  Quebec   had  no  i 
jhowci-  to  take  tlie  aliidavit  on  renewing  a  chat- 
■ijfl  moitgago.     l!i'i/iiol(ls  v.    Wil/iinii-sini  cf  k/.,  '2r> 
6,  1'.  ■!!),  in  appeal. 

;;^  Atliil.ivits  sworn  liefore  a  notary  imblie  in  tlie 
JFiiitcd  States,  and  "  eertitied  uiuler  his  hand 
jteidollicial  seal,"  can  be  used  on  a  motion  in  the 
©Durt  lit'  Ciiancei-y.  Tlir  MvirhaiitH'  Krjins.t 
Co.  V.  Muiiui,,  b'lChy.  -274. 
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In    Insolvency    PuocEEniNds  —  See 
Bankuuptcy  and  In.soi.vkncy. 


XV.    Folf  JfUY-.SVr   .IlUY. 

XVf.  To    QfiT— .S'i'c    I.ANiir.oHi)  ani> 

ANT — K.IKCTMr.NT. 


XVII.    UnDKU     l.KASKS 

Tknant. 

XVllT.  Of   Assicnmf.nt 
MouT(,A(ii:. 
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Tkn- 
Landi.ohi)  and 
MottTij.vcK — See 


In  Piio<'KF.DiN(:s  on  ^ro'cn;  ^m.;  Skcu- 
KITI KS — .SV»   MoUTi i Ad  i:. 

Of  Motio.ns-.S'. 

To    Pl-F.AD— .SV, 

iN(i  AT  Law. 

X.\ll.    UnDKR  POLU'.'F.S   -.Vic   iNSllt.VNfK. 

XXllf.  To  PndDUCE— iSc  Mviiii.NCF. 


XIX. 

XX. 
XX  I. 


i'H AcrirF  IN  K(,inTV. 

E.IKCTMK.Nl    -  I'l.KAD- 


XdT  (U'lI.TV. 
T.  I'lka  of — SVi-  I'l.r.AiiiNii 


I-AW. 


I.  Of  Action 


II. 


XOT.ICE. 

-Sie  Action  and  Suit. 


.'^Kinici;  of  Xotice  on  Moving  for 
AriAcii.MKNT  —  .S't't'  Attai'H.mknt  ok 
Tin;  I'kuson. 

III.  To  An.MiT  -.SVi  Phacticf,  at  Law. 

IV.  To  Ai'PKAi! --.SVc  Ejf.ct.ment— Pkactice 

AT  Law. 

V.  Of  Asskssmknt—.SVc  Trial. 
VL  Of  Pa.ssino  I5v-Laws. 

1.  Miiiiii'iiKil—Sw  Municipal  C'.'tpoi;- 

ATIONS. 

2.  Ti,  Al/rr  School  Seclionx— Sec  V<Li.,L- 
'/  Schools. 

3.  Umkr  Tvmperanci' Act — .?«>  Temper- 

ANCK  Act  of  18(14.  ,  ' 

VIL  Of  Title— .S'cf  Ejkctment. 

Vtll.  To    Defendant   to    shew    Title— .Vtc 
Ejectmf.xt. 

IX.  LiMiiiNc  Defence— .Vcfi  Ejectment. 

X.  Of    Desi.st.ment  —  ,SVc   Railways  and 
Railway  Companies. 

XI.  Of    Dishonocr  -  See    Bills    of    Ex- 
CHANUE  \ND  Promissory  Notes. 

3LII.  To  Examine  Parties  to    Suits  — iSec 
,  Evidence, 


XXIV 


XXV 


L'CHCIIASKRS     FOR    VaI.CK     WITH    AND 

wrniocT  X(jtice  —  Sic    Sale    of 
Land. 


In  (j>ru  AVAiiii.vNro  PiiocEKDiNcs,  to 

EnITPLE     ItEI.AIOR     TO    SEAT'  —  See, 

Municipal  Corpurations. 
XXVI.  In  Proceedings  under  the  .\(  t  for 

QuiKTINfJ     Tni.ES  —  See     (jMlKTINc; 

Trri.Ks  Act. 

XXVII.    AKIlITRA'rKIN  FOR  LaNDS  In.IURIOUSI.Y 
AFFECTED— .SVc  iiAILWAVSAND  HaIL- 

WAV  Companies. 


XXVITf. 


Hv  I!f,i;isti:ation  of  iNsTurMENT.s- 
See  IvF.cisriiv  Laws. 


X.\l.\.  Term'sNotick-    .S'  pRAcrici:  ArLA\v. 

XXX.  Of  Taxation  —Sec  Costs. 

XX.KI.  OfTrial-.'^'k'  Trial. 

XXXII.  Not  to  Trespass — .S'ce  Trespass. 


Whore  \.  .agreed  to  aeeojit  as  notice  actually 
given  any  which  B.  should  mail,  directed  to  A., 
it  is  a  eomiiliance  with  such  agreement  that  .a 
written  notKc  is  actually  delivered  to  A.,  though 
not  put  into  the  jmst  for  him.  Morton  v.  Bcii- 
jaiiii-r  ■■/..  8Q.  B.  .">!)4. 

Doe"  ..  i;,,;,,  thatdefondants  were  owners  of  a 
liiic  ot  tov.--boats  on  the  river  St.  Lawienec  and 
St.  Lawrence  canals,  and  that  they  received  a 
"uhooner  of  jilaintill's  to  lie  towed  from  Lac!  ine 
to  \ingston  for  reward,  kc,  aiul  undertool;  to 
US'  due  (liligonce  and  despatcii  in  t>  viii.-  ■-  'id 
5"v:i.'0oner.     Breach — want  of  diligence  ...i- 

re.isonablo  delay,  kc.  Pleas,  1.  Xon  assuinp- 
seruiit  ;  '2.  Tliat  tliey  did  use  due  diligiiiice  and 
(les))ateh,  fic.  Defondants  iiad  eiitoicd  into  a 
contract  with  the  govorninent  to  tow  vefsols  on 
the  river  St.  liawrence.  A  public  notie(  signed 
by  tlK'  secr'^t:'''y  of  the  board  of  works,  ind  con- 
taining regulations  for  tov/ago,  &e. ,  ,ds  )  signed 
by  defendants,  appeared  in  .'  ;  "dilic  m  ws]iaper 
at  Kingston.  '.)ne  of  tic  det'nd;,\ii ,,  \- Hen  ex- 
amined as  a  winef"'  i,rov(  <1  the  c  infract  with 
the  goven;nient.  T'-.e  )'lainti*F''  »e!  oner  w.as 
taken  in  to-w  at  T  ithim  liy  '.ue  of  the  line,  and 
through  the  to.v  icat  w  is  lovev  I  times  delayed 
and  detained  I  "for.;  i  'ai  /liug  tl  ,  place  of  desti- 
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nation  :--Helil,  thai  the  contract  with  the  uoy- 
ernnient  waw  .suflicicntly  proved  :  that  tlie  line 
of  the  tow-lioats  liaving  been  estal)li.she<l  accord- 
ing to  tlie  printed  notices  imported  the  l)asis  on 
wliieh  future  constructive  or  implied  agreements 
witii  individual  .•<!iii)-o\vners  were  to  he  rested  ; 
that  the  plaintitl's  vessel  with  a  fixed  and  known 
destination  having  been  taken  in  tow  by  a  tug  of 
defendants,  tlie  inference  must  be  that  she  was 
to  be  towed  tlirough  to  her  place  of  destination 
witli  due  and  reasonable  diligence,  according  to 
the  provisions  contained  in  the  public  notice  ; 
and  that  witliout  a  special  agreement  on  the 
subject  she  should  not  be  ilropped  or  deserted  at 
tlie  pleasure  of  the  owner  of  the  tug.  0'(i-<kin  v. 
Ci/rh,  ,/  III.,  -2  ('.  V.  5-27. 

Where  a  mortgage  provided  that  no  means 
should  be  taken  by  the  mortgagee  to  obtain  pos- 
session of  the  land  until  lie  should  have  given  to 
the  mortgagor  one  calendar  montli's  notice  in 
writing  alter  default  made,  demathling  payment  : 
— Held,  in  ejectment  by  the  mortgagee,  that  a 
notice  signed  by  the  plaintifT's  attorney,  who 
was  idso  his  attorney  in  a  suit  brought  upon  the 
covenant  more  tlian  a  month  before  this  action, 
was  sufiicient,  without  any  proof  of  authority. 
K<-ijii-ortli  V.  T/iviiijMiii,  Hi  Q.  B.  178. 

Tn  an  action  on  a  jiolicy  of  insurance,  the  de- 
fendants alleged  that  an  additional  insurance 
had  been  eti'ected  in  another  comjiany  Mithout 
their  l)eiiig  notiHc<l  witliin  a  reasoiialile  time, 
and  in  a  piopei'  manner,  and  without  such  notice 
lieiiig  acknowledged  l)y  tiicin,  tliere  being  con- 
ditions endorsed  u[)on  their  policy  in  accordance 
v.ith  these  ol>jcctions.  It  apiieareil  that  the 
notice  of  further  insurance  stated  the  amount  to 
be  larger  than  it  really  was,  autl  gave  the  name 
of  the  company  in  wiiich  the  further  insurance 
was  eU'ected  wrongly  :  —  Held,  that  inasmuch  as 
tlie  defendants  were  neitiier  prejudiced  nor  mis- 
led liy  the  mistake,  and  tiiere  did  not  apjicar  to 
be,  and  was  not  alleged  to  be,  any  fraud  in  so 
giving  the  notice,  the  p(dicy  was  not  thereby 
vitiated.  0.<.<(C  v.  77/c  Provincial  Int.  Co.,  1'2  C. 

r.  i-xi. 

In  this  case  It.,  who  had  insured  on  the  '20th 
April,  l.S7.">,  in  defendants'  company,  on  the  1st 
May  eti'ected  an  aihlitional  insurance  in  the 
Stadacona  c<iinpany,  and  on  the  oth  .lulv  posted 
a  notice  to  defendants'  local  agent,  infiu'ming 
him  of  the  fact,  which  was  reeeived  by  the  local 
agent  on  the  Sth,  and  on  tlie  same  day  forwar- 
ded to  the  head  oliice,  where  it  was  received  on 
the  loth  ;  and  on  tlie  2(lth,  and  after  notice  of 
the  loss,  they  notilied  the  insured  that  they  dis- 
sented to  the  additional  insurance  and  had  can- 
celle<l  their  policy  :  Helil,  that  the  notice  was 
within  the  time  allowed,  and  tiiat  the  policy  v,  as 
forfeited.  The  notice  also  notilied  defendants  of 
the  intention  of  the  insured  to  effect  an  addi- 
tional insurance  in  the  Meaver  and  Toronto 
Mutual  Insurance  company,  and  the  insured, 
belore  the  exniration  of  the  fourteen  days,  and 
without  any  furtlier  notice  to  <lefuiidants,  eU'ec- 
ted such  insurance.  Held,  that  this  also  avoided 
the  policy,  (^luiere,  as  to  the  ell'ect  of  a  notice 
of  tlie  intention  to  effect  ii  further  insurance. 
AfrCriii  v.  'I'lii'  W'litirlou  CoinJi/  ^[utiiiil  Fire 
Inn.  Co.,  'M  C.  }\  4:n. 

Notice  of  an  incumbrance  posted  to  the  secre- 
tary of  an  insurance  eoinpar.y,  without  siiewing 
that  it  reached  him:— Held,  not  a  compliauoti 


with  a  condition  that  subsequent  mortgages 
"must  be  notilieil  to  the  secretary  in  writing 
forthwith."  .1/c('i(m/(  v.  T/ir  'Vdtoioo  Coiinli/ 
Mutual  Fin- 1 n.f.  Co.,  34  Q.  B.  37(i. 

The  policy  sued  on,  gnaranteeingto  the  extent 
of  .S'20,000  the  honesty  ami  care  of  one  W. 
while  in  the  plaintiffs'  employment  as  casliier, 
c(.ntained  a  condition  that  it  should  be  void  on 
the  neglect  of  tlie  plaintill's  to  make  known  tn 
the  directors  of  the  soci'.'ty  in  Canada  any  act  or 
omission  of  W.  discovered  by  them,  giving  iv 
claim  under  it.  In  <leclariiig  on  this  policy,  the 
plaintill's  alleged  that  while  in  their  employ- 
ment a  sum  exceeding  .'ii!20,0()0  was  tntiusted  to 
W. ,  to  be  safely  kept  in  the  safe  at  their  lieail 
ottice,  of  which  siislO.tKlO  was  lost,  owing  to  liis 
negligence  in  regard  to  its  custody  ;  and  tluy 
alleged  as  an  excuse  for  not  giving  the  notiie, 
tliat  defendants  had  ceased  to  have  or  ajipoint 
directors  in  t'anada.  Defendants  jileaded  that 
before  the  alleged  neglect  of  W.,  tliej' had  ceasid 
to  carry  on  business  or  have  directors  in  Canada, 
and  had  appointed  one  K.  to  act  for  them,  lor 
the  purpose  of  jiaying  policies  already  granteil, 
and  receiving  all  notices  reipiired,  of  which  tlie 
jdaintitfs  had  notice,  but  that  they  gave  no  no- 
tice to  K.,  or  to  the  directors  of  the  company  in 
any  way: — Held,  on  demurrer,  that  the  jdea  was 
biul,  for  th.  defendants  had  by  their  own  act 
i  deprived  tiicmselves  of  the  benctit  of  the  enii- 
I  ditioii,  and  lendcred  compliance  with  it  inipos- 
j  siblc  ;  and  they  could  not  insist  upon  notice  t" 
j  R.  Till-  I'lii/al  Caiiail'ian  Haul;  v.  'Ilic  Burn/)-  ■ 
A.i.'<tiraiia  ,Stjci<ti/,  20  Q.  B.  570. 

I  Defendants  entered  into  a  hold  conc^.itioiieii 
that  one  Mclv.  should  j.iy  to  the  'ihiircitl's  nr- 
t;iin  rent  in  eipia'.  monthly  ])aymei;cs,  with  ;i 
proviso  "that  tlu  saiil  municipality  (the  phiiii- 
tills)  shall,  on  di  fault  being  made  by  the  sail 
McK.,  ill  the  payment  of  saiil  amount  monthly, 
give  notice  the' oof  to  the  said  ol)ligors  :  -  llelcl. 
that  the  pr(A-i  io  for  notice  was  a  condition  juv- 
cedent  to  the  plaintiffs'  right  to  call  upon  tik 
defendants  a.,     U'eties,    and   that  notice    of  di- 

I  fault  not  haviii;!  been  given  within  a  reasoiialilt 
time,  the  defe:nla;;ts  were  relieved.  C^irinn- 
thin  of  Cliathaa  v.  McCna  ct  aL,  12  C.  R 
3")2. 

The  ijuestion  of  reasonable  notice  is  one  for  a 
jiiiy,  but  the  uinli.,j.,ited  facts  leaving  no  doiili; 
what  the  decision  of  a  jury  should  be,  the  com: 
ordered  a  nonsuit  tii  be  entered.     //■. 

Where  the  holder  of  a  note  has  reasonable  ii" 
tice  of  the  want  of  proper  stamps,  lie  iin!-: 
rejiel  the  piesuni|itioii  of  knowledge  by  icasii. 
able  eviilence,  and  the  notice  to  or  knowledi.''' 
his  atttiriiej'  or   agent   must  be   considered  hi. 

;   Wat  ruii.i  it  <il.  v.  .Montjuini  ri/.  ■'?()  Q.  B.   I. 

!  lu  a  foreclosure  suit,  defendant,  after  ha\  iii. 
been  arrested  for  contempt  in  not  answ  eriii. 
einiiloyed  the  agent  of  the  solicitor  for  the  plan 
tiff  to  defend  tlie  suit  ;  iind  after  several  |ir 
ccedings  by  consent  a  decree  was  made  dirertiii. 
the  money  to  be  paid  on  the  2.")th   .May,  I  Ml 

'  Three  days  before  the  time  appointed  for  ]i;i} 
mentthe  plaintiff  died  ;  and  the  S(dicitor,  actiii. 
in   the  cause,   aubscipieiitly   obtained    an   onl 

i  ap])oiiiting  a  new  day  for  payment,   and  aiu: 
wards  the  final  order  for  foreclosure  by  eousii': 
without  having  revived  the  suit,   and  witli' 
taking  any  notice  of  the  death  of  the  j.'.ioiti: 

I  The  representative  of   the  plaintiU"  afi,er\vai 
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■';.  conveved  to  the  trustee  for  the  creditors  of  his 

'  ancestor,  ami  he  .sold  to  a  third  party,  who  again 

sold  to  the  solicitor  of  the  plaintiti,  through  whose 

-ta<'ent  all  the  proceedings  had  been  taken,  but 

wh.)  was  himself  igmirant  of  the  defects  existing 

4therein.      Tlie  defeiulant   in  the   cause   having 

laied   his  widow  and  devisee,  aliout  twelve  years 

f -iftenvards,  hied  a  bill  to  redeem,   setting  forth 

■^Hhe  al)ove  facts  :— Held,  i)er  Blake,  ('.,  tliat  the 

fproeeedings  after  the  death  of  the  plamtill  were 

Snullities:^that  the  solicitor  must    be   taken  to 

:havc  had  notice  thereof,  and  that  the  right  to 

Vedeem  had  never  been  foreclosed.     But— Held. 

■  fter  Si)r.igL!e,    V.  C,   that  the  proceeiliiigs  were 

.^erely  iiTcgular  ;  that  the  solicitor  was  a  pur- 

IfcUaser  fur  value  without   notice,   and  was  not 

;1l)ound  by  tlie  facts  within  the  kiiowle<lge  of  his 

*gent,   and  that  under  the    circuiiistaiices    the 

JHght  to  redeem  had  been  extinguished.     Ksteii, 

•?V  V    h  iving  lieen  counsel  in  the  original  cause, 

Vi\c".io.iudginent.     Arbll \:  Wiiwu,  itChy.  470. 

•  The  owner  of  real  estate  created  a  mortgage 
•Wliieli  became  absolute,  for  default  of  payment, 
lefore  the  ).assing  of  the  Ohaneery  Act,  7  Will. 
S^.  e.  ■_'.  rroceedings  were  subse(pientiy  iiisti- 
■|(lteil  to  fdi'eelose  tlie  mortgage,  and  in  Ueceiu- 
ir  IS-t-,  a  hiial  foreclosure  was  pronounced  ; 
il  the  mortgagor  continued  to  reside  in  the 
iiglib(iurh(i(id  cif  the  )iroperty  until  .lanuary, 
154,  wlieii  he  died,  having  devised  all  his  real 
'tate  to  his  widow.  Tiie  mortgage  |ireiiiise3, 
,  ; ter  passing  tlinnigh  several  iiaiids,  were  pur- 
Ci  .-.ied  bv  tlie  scd'citor  for  the  idaintill  in  the 
f(  reehisuVe  suit.  It  having  been  di-sovered  that 
Vjj  uinrtLCagec  had  died  some  time  before  the  day 
apiiointcd  tor  payment  of  the  money,  the  widow 
ttlc'l  .a  bill  to  redeem,  but  neither  the  solicitor 
nor  111-'  au'-ait  whoeoiidueted  the  suit  to  furechise, 
nor  eitheT  of  the  purchasers  of  the  pro])erty  were 
aware  of  that  fact,  or  of  any  defect  in  the  pro- 
ceedings:  -'leldlon  a|)peal  from  the  decree  in  the 
above  case),  that  this  was  a  proper  case  in  which 
to  withlioli.  reileiiiption,  under  the  discretion 
mveii  to  the  court,  innler  the  eleventh  clause  of 
Ihe  Cliai'eery  Act;  that  the  purchasers  eould 
not  reasonably  be  held  to  have  constructive  notice 
of  the  defect  in  x\w  jndceedings  ;  and  the  ajijieal 
was  dismissed  with  costs.     S.  ('.-,  7  t'liy.  270. 

One  T.,  being  owner  of  certain  land,  exe- 
cuted a  niarria-c  ■.  '  iiient,  under  «liich  ids 
•wife  was  entitki'  e  <  ..  '  d  for  her  life.  The 
taxes  afterwan's  'a'  iii<  irrear,  and  the  land 
was  sold  hy  tie  lierii'" +'  ,.ay  them.  By  arrange- 
ment with  "  ,  ,  i.'-e'  i-ers,  T.'s  ".vidow  l)ecaiiie 
entitleil  to  1  e'  '1  «•  ■'>  i  in  the  jiropcrty  ;  and 
she  having  sold  it  te  ; !  ..  lefendant  ( i.,  the  pur- 
chaser at  sheritl's  s.le  >,  )i;ve>  d  to  (>.  1  ii  a  suit 
by  the  assignees  of  T.'s  heirs  lo  set  aside  this 
sale,  <I.  ilaimed  to  'le  a  purchaser  for  value 
without  iiotiee.  Tiie  same  solieittu-  acted  for 
the  vendors  and  the  vendee  (J.,  in  the  transac- 
tion jf  the  sale  to  (i.,  i  nd  this  solicitor  knew 
thei,  ami  liefore,  'natT.  nadbeeii  the  owner,  and 
that  he  h.'il  exeeiiteil  a  marriage  settlement  un- 
der which  his  V  ii'e  was  tenant  for  life,  but  he  did 
nolknow  or  .".ispect  she  was  bound  to  pay  the 
tMMs  for  which  the  land  was  sold,  and  he  did 
nffil  comniMiiieate  te.  ir.  that  sJie  was  under  any 
that  (  .  was  not  affected 
.'  v".^  liability.     Monro 


8erve<l  ten  days  before  the  .actual  day  of  trial, 
though  not  before  the  commission  day  of  the 
assize  ;  but  a  similar  notice  for  the  preceding 
assi/es  was  .admitted  to  liave  been  served  in 
time.  Semble,  that  the  tirst  n.anieil  notice  w.as 
.served  in  time,  but  that  the  iilaintitl'  could  avail 
himself  of  the  other  notice,  for  such  a  notice  for 
one  assize  need  not  be  repeated.  Dchart  v. 
Di-hart,  2(5  C.  P.  489. 

Remarks  uiiou  the  extent  to  wliiih  the  pos- 
session of  means  of  knowledge  furnishes  evidence 
of  actual  knowledj;e.      Sir.u'nci/  v.  T/ic  Pn:iiil(iit, 


<W.,  itf  thr  I'lii-I   liiirir  It  lliti-'xiin;   17  C. 


.See   lir 
24  C.  V 
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Helil,  that  defeiidauts,  a  harbour  company, 
had  authority,  under  the  circumstance.s  iiieii- 
tioiied  in  the  case,  to  close  the  harbour  and  re- 
move the  light;  that  tlie  notice  of  the  closing, 
by  publication  as  stated  in  the  rciiort,  was  sutli- 
cieiit  ;  and  tiiat  the  plaiiititV  was  not  entitled  to 
actual  persoiitil  notice  of  the  fact.  Smiiiii/  v. 
Thi'  Prcxiilriif,  dr.,  o/' the  Purl  Bnru-ill  Harbour. 
19  C.  V.  37t). 

In  an  actnui  umler  sec.  42  of  the  Temper.ance 
Act  of  lSl)4  (27  Vict.  c.  l.S)  liy  a  wife  against  a 
tavern  keeper  for  supplying  her  husband  with 
liiiuor  after  service  of  "a  notice  in  writing  signed 
by  her"  in  accordance  with  the  statute,  there 
w.is  no  eviileiice  to  shew  that  she  iii  fact  signed 
the  notice  served,  but  nieridy  that  she  signed 
a  notice  a  copy  of  which  was  served  : — Held, 
insutlicient.       (Hinyoii    v.     WiUiiiiii-!,    27    (.'.     P. 

.'^eiiible,  that  when  a  party  to  a  contract  (in 
which  time  is  not  of  the  essence)  desires  to  put 
an  end  to  the  contract  in  consequence  of  the 
l.iches  of  the  other  party  thereto,  the  iiroper 
mode  of  doing  so  is  to  give  notice  that  unless 
coni]ilcted  witliin  a  ]ierioil  to  be  lixed,  the  con- 
tract will  be  considered  at  an  end.  <l' Kafr  v. 
Tiiiilnr,  2  t'hv.   9."). 

Whore  a  party  charged  a  defendant  with  notice 
of  his  title,  and  evidence  was  adduced  of  several 
conversations  in  which  notice  was  distinctly 
])roved  to  have  been  given  to  defe'tnlant :  Held, 
that  those  conversations  were  admissible  in  evi- 
dence, although  not  particularly  iiieiitioned  in 
the  bill,  as  the  fact  of  notice,  and  not  any  ])ar- 
ticular  conversation,  was  the  point  in  issue. 
lianihnrt  v.  Pultirnan,  1  C'hy.  459. 

The  doctrine  of  constructive  notice,  and  the 
defence  of  purchase  for  value,  as  a[iplicable  to 
this  countrv  <omniented  upon.  J/(iiili;r.siiii  ct  nl, 
V.  (.',(//■. .s  2  i:.  iV  A.  9. 

A  liill  setting  forth  that  one  of  the  defendants 
procured  a  conveyance  from  thepl.aintill  by  fraud, 
and  afterwards  mortgaged  the  jtroperty  to  an- 
other defendant,  is  not  demurrable  for  want  of 
a  charge  that  the  latter  had  notice  of  the  fraud 
at  or  bcf(U'e  he  received  his  mortgage.  It  is  for 
dcfend.uit  in  such  a  ease  to  set  up  the  defence 
of  no  notice.     Kifr/nn  v.Ki/rlicn,  Kil'hy.  232. 

The  plaintiff  being  owner  of  land,  after  hav- 
ing mortgaged  it  emigrateil  to  Australia,  and 
snbseciueiitly  remitted  money  to  his  agents  here 
to  pay  off  the  incunilu-ance  ;  but  they  applied 
the  money  to  their  own  use.  Siibseipiently  the 
assignee  of  the  mortgage  jiroceeded  to  forechise, 
in  which  suit  an  answer  was  put  in  on  behalf  of 
the  plaintiff,  but  without  his  knowledge  or  con- 
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Bjnt,  :  (liiiitti-.g  Hic  allegatinns  of  tlie  bill,  and 
that  tlu  fi;!i  iiiiKuiMt  of  i)riiicii)al  ami  iutorest 
Wis  due  ;  w1il'RU]i()1i  a  final  (irdcr  of  fcveclosttre 
W'J.H,  in  duo  cdursc,  r>l)tain(Ml  ;  and  the  jilaintitl' 
in  that  suit  <.•( in vuj'c'd  to  dot'ondant  A.  foriJI.OOi, 
tlu  valuo  of  the  jiroiierty  ;  and  on  tiio  same  day 
d'ifendants  M.  and  S. ,  as  attorneys  of  the  jilain- 
t'd',  (•onvcyt<l  the  iircMiises  to  A.,  who  was  i<,'no- 
v.uit  of  any  fraud  in  the  matter.  The  jjlaintitl' 
liavint;  returned  to  tliis  eountry,  and  aseertaine<l 
tlie  frauds  wliieli  liail  been  jiractised  niion  him, 
filed  a  bill  a;,'ainst  his  agcuits  and  the  J)urehaser 
A.  :  Held,  tiiat  the  iilaintill',  so  far  as  the  Jiur- 
cha.-ier  was  eoneerned,  was  bound  by  his  answer, 
iinil  was  not  entitled  to  relief  as  against  him  ; 
and  that  tlu'  faet  of  the  purchaser  havinj,'  heard 
lieforc  his  ]iureliase  that  the  plaintiti'  liad  remit- 
ted money  to  pay  the  niortgajie  was  not  sutHeient 
to  charge  him  with  notice  that  the  foreclosure 
was  wrongful.      Mr/.niii  v.  ilnnit,  "JO  Chy.  T'). 

A\'.  iu(U'tgaged  his  land  to  S.,  and  afterwards 
sold  and  conveyed  the  eciuity  of  redemption  to 
A.  ;  but  by  mutual  mistake  tiio  land  was  so 
de-serilied  in  the  eonveyanee  to  A.  as  to  comprise 
jiart  oidy.  A.  sold  and  conveyed  to  S.  by  the 
same  description.  The  plaintill'  afterwards  dis- 
covered tlie  omission,  proeu;  '  \V.  to  sell  and 
convey  tlie   omitted  piutiou  i      ':im,  and  liled  a 


bill  against  S.  for  a  conveyance 
j)roved  that  before  the  sale  t<. 


It  was 

,:iir,  W. 

■  '  "id,  that 
a>  1  ■  '  notice 
cases.      Whjk 


had  sold  all  he  purchased  to  n. 
this  Wiis  sullieient  proof  of  that 
■which  is  rei|uisite  in  this  class  of 
V.  Sfflii-i/iii/dii,  liM'hy.  :>\2. 

A  purchaser,  though  ho  may  have  had  no- 
tice, is  entitled  to  the  benefit  of  the  position 
of  the  party  under  whom  he  claims  where  such 
a  pax'ty  was  a  purchaser  for  value,  without 
notice.     Ho'jcr.i  v.  S/ntr/i-!,  10  I'hy.  "243. 

T<issession  is  notice  of  the  title  of  the  party 
having  possession  without  jnoving  notice  of  such 
possession  by  the  party  charged  with  notice  of 
such  title.  Al/iiniii/-(,'<ii(r(il.  v.  MrXuUii,  11 
Chy.  -81.     AtKnned  on  rehearing.    //*.,  581. 

A  plea  of  purchase  for  value  with<mt  notice, 
cannot  be  set  up  against  the  crown,     lb.,  281. 

l'ossessi(Ui  by  an  adverse  claimant  is  no  im- 
ticc  of  his  interest  to  a  ])arty  parting  with  the 
estate,     liirk  V.   Jli^falt,  17  t'hy.  (iOl. 

C(mi'ts  of  eipiity  cannot,  anymore  tlum  courts 
of  law,  on  the  footing  of  want  of  luiticc  of  the 
illegality,  give  elVeet  to  proceedings  which,  on 
principles  of  the  common  law  and  under  stat- 
utes, are  utterly  void.  O'ttnliiier  v.  Jason,  2  ]•].  & 
A.  188. 


NUISANCE. 
I.  TAUTTrs  LiAni.K,  2(;08. 
II.  Actions  foh,  2(108. 

III.  Indh'tments  and  Informations,  2G09. 

IV.  AllATEMF.NT  AND  Rk.MDVAI,,  2(510. 

Y.  IIf,stuainin(; — See  Injunction. 

VI.  Powers  of  MuNtciPAUTiEswirii  Reward 

TO — ,See  MCNICII-AL  Coki'ouation.s. 

VII.  Drains,  Rivers,  and  Water-courses — 
See  Railways  and  Railway  Com- 
panies—Water and  V/ater-coukses. 


VIII.  Bripoes  and  HifiuwAvs— .SVe  Railway? 
AND  Railway  Companies— Way. 


T.  Parties  Liable. 

Held,  that  the  landlord  an<l  tenant  wore  both 
liable  for  damages  arising  from  a  nuisance  (a 
water  closet)  erected  by  the  landlord  in  thf 
liouse,  and  continued  to  bo  nseil  by  the  ti^iant 
while  occupying  it.  McCuHtnii  \.  llntelii-inii,' 
C.  P.  508. 

A  party  cannot  Justify  as  agent  of  aufither  fur 
maintaining  a  public  mii.sauce.  Itiii'ma  v.  lin  u-. 
.<lei;  8  C.  P.  208. 

An  agent  merely  to  let  or  receive  rents,  is  ni.t 
liable  for  a  nuisance  up(Ui  the  premises  let  Kv 
him.  (ihiau'e,  as  to  the  liability  of  a  general 
agent  clothed  with  jiower  to  let,  rojiair,  aucl  in 
all  res])ects  act  for  the  owner.  If  the  nuisaiui 
existed  at  the  time  of  letting,  both  tenant  ainl 
owner  are  liable.  If  it  arises  after  the  teuaiKv 
is  created,  the  tenant  only  is  responsible,  lieiftni' 
v.  O.flei;  »1  (,),  B.  324. 

A  municipal  corporation,  although  it  has  un- 
der the  statute  full  jHiwors  conferred  upon  it  n; 
opening,  making,  or  stopping  up  roads,  streets. 
and  other  comnnmications,  is  not  at  liberty  ti 
place  obstructions  tliereon  whilst  retained  iu 
roads  or  streets.  Where,  therefore,  it  wa- 
shewn  that  the  corporation  of  the  town  of  Corn- 
wall was  constrneting  a  weigh  scales  on  a  eoriur 
of  the  iirineipal  street  in  the  town,  which  WduLl 
have  caused  a  special  injury  to  the  plaintill'.  \\\\. 
kept  a  store  at  such  corner,  the  court,  at  tlu'  in- 
stance of  the  plaintitr,  restrained  the  constru'- 
tion  on  the  groinul  of  nuisance.  Cllne  v.  t'mii- 
mall,  21  Chy.  12!>. 

By  the  statute  .32  Vict.  e.  28,  ().,  all  the  pul.- 
lie   buildings  and  W(uks   are   jdaeed  under  tlu 
control  and  uumagemeiit  of  the  eonnnissiouer  i' 
pulilie  W(U'ks,  but  the  act  negatives  any  autiim- 
ity  of  that   olHeer   to    "cause   cx|)en(liture   \\k 
previ(mslj  sanctioned  bv  the  legislature,  exct|-: 
for  such  repairs  and  alterations  as  theimmediat 
necessities  of  the  pulilie  service  may  demaml. 
The  London  lunatic  asylum  was  erected  umK 
the  ]U'ovisions   of  an  act  of  the  legislature,  a.i 
the  drains  of  it  were  constructed  in  such  a  niaii 
ner  as  to  discharge  into  a  stream  crossing  tl.- 
lanils  of  the  plaintill",  thereby  causing  a  scrim;- 
nuisance  to  the  plaintill'.     To  remedy  this  it  wa- 
alleged    that  the   onlj'  ctl'ectual  means  wa>,  t 
carry  the  sewage  to  the  river  Thames,  at  an  c^t: 
mated  cost  of  !5.30,0(K) : — Hold,  that  the  coiunii- 
sioner  of  public  works  could  not  be  restrains! 
by    injunction    from   allowing   the   nuisance  t 
continue.     .Spragge,  C,  diss. — Per  Spraggc.  (' 
The  stream  which  had  thus  been  polluted  lia 
not  been  aci{uired  by  the  e(unniissioner  under  tl. 
act,  and  it  was  not  a  drain  to  carry  oil'  wat. 
from  a  public  work  which  had  been  construttt 
by  the  commissioner,   anil  therefore   it  was  n^: 
such  an  act  as  the  statute  authorizes,  even  if : 
had    Ikich   properly  done.      Sem'ole,    to  such 
suit  the  medical  superintendent  of  the  asylum  i 
not  a  proper  party.    Ilkcock  v.  Laniler,  24  'hv 
250. 


II.  Actions  for. 
In  an  action  on  the  case  by  reversioners  f  ■ 
a  serious  injury  to  their  reversionary  interest  1 
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Itlu'  ereetinn  of  a  nuisance  in  a  public  highway, 
|th«.  Miry  are  not  necessarily  restricted  to  a  ver- 
!|ditt  tor  nominal  damages  on  the  first  trial,  but 
Imw  'i,e  damages  CO  umeiisurate  to  tlie  injury 
^whuh  tlie  plaiiitilTs  may  sustain  by  the  possible 
coMfiniianee  of  the   nuisance.      Dnw   ct  at.    v. 

Halm,  1  (J.  n.  -i.SS. 

»''      A  person  tlirowiiij,'  iio.xious   matter  into  Lake 

'^Ontirio,  or  any  otlier  navigalde  water,  is  liable 

*  botli  to  an  iiidictinent  and  to  a  private  acti(m  at 

tbi    suit  of  any  individual  distinctly  and  peeu- 

luilv  injureil  "tlicivlty.      \\'<it<(m  v.    ('it;/  of  Tti- 

:'  In  an  action  against  a  gas  company  for  a  nni- 
iaiK-e.  a  [ilea  of  justiHcation  averring  that  they 
•We  now  managing  their  works  carefully,  and 
that  the  vajioiirs  conqilained  of  unavoidably 
arise,  is  liail,  asapi)lyiiig  tlie  defence  to  tlie  time 
of  ]il'eadiiiL',  and  not  of  action  brought.  M'at^on 
T.  (,',(.-.  f'-v  ■")(.).  r..  '-'(W. 

Qniere,  can  tlie  gas  eonipany  of  the  city  of 
Toronto,  under  their  act  of  incorporation  and 
their  lease  from  the  city  of  Toronto,  carry  on 
iieir  w<irk  of  m:iiiufaeturing  gas,  &c.,  without 
liability  for  imisanci  s  injiirions  to  private  rights, 
10  long  as  tliey  oiiasion  no  nuisance  which  they 
«k)uld  by  due  care  have  avoided.  II). 
.  Syinble,  that  a  declaration  wcmld  be  good  in 
(jh<irgiiig,  in  general  terms,  the  defendants  with 
pausing  (ilt'ciisive  vapiU's  to  arise,  kn.,  without 
assigning  the  iiartieiilar  cause  of  the  vapors. 
^jTere  it,  however,  a  good  ground  of  special  de- 
aiurrer,  the  detect  w<iiild  l>e  cnred  by  the  ])lea 
undertaking  to  describe  the  causes,  &c.,  and  to 
lustify  them.     Hi. 

Defendant  having  erected  a  stable  on  his  own 
lUiid,  iiiljoiniiig  a  dwelling  house  owned  by 
,e  plaiiititi'and  reiiteil  to  one  ^V.  : — Held,  not 
aach  a  nuisance  as  wcjiild  support  an  action  by 
the  plaiiitill  as  reversioner,  though  it  was  shewn 
tiiat  he  had  lieeii  obliged  in  conseijuence  of  it  to 
aecejit  a  lower  rent  for  his  house.  Liiirrti.toii  v. 
Pffiil,  1 1  (^>.  ii.  XU. 

.-^Jt  is  a  plain  eniinnon  law  right  to  have  the 
1^  use  of  the  air  in  its  natural  unpolluted  state, 
tl)A  an  aeiiuiesceiiee  in  its  being  polluted  for  any 
pBtiod  short  of  twenty  years,  will  not  bar  that 
right.  To  bar  tlie  right  within  a  shorter  period, 
tiiere  nuist  be  such  eiieouragemeiit  or  other  act 
Y)iy  the  party  afterwards  com|ilaining,  as  to  make 
it  a  fraud  in  liim  to  object.  Itiulcithitr.il  v.  Coate, 
aiChy.  ].■{!». 

Every  one  has  a  right  to  the  air  on  his  pre- 
Ibiaes  uneontaimnated  by  the  occupants  of  other 
tittperty,  though  tlio.sc  who  live  in  a  city  cannot 
UliK^t  on  the  complete  immunity  from  all  inter- 
fii^nce  which  they  might  have  in  the  country. 
Bitt  the  occupant  of  city  jiroperty  cannot  justify 
tiifowing  into  the  air  in  and  around  his  neigh- 
bottr'a  house  any  impurity  which  there  are  known 
means  of  guarding  against.  CaHwriiiht  v.  Graii, 
12  Chy.  ;j!»'J. 


III.    iNniCTMr.NTS   AND    INFORMATION.'^. 

An  indictment  idlegcd  the  nuisance  to  be  near 
lot  16,  and  the  evidence  shewed  it  to  be  on 
it  J— Held,  a  fatal  variance,  licjina  v.  Mcijerif, 
80.  P.  305. 

Persons  ha\niig  come  to  live  within  the  scope 
ofanuisancc  after  its  creation,  does  not  prevent 
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their  eoni)ilainiiig  of  it   as   ,i   public  nuisance, 
Hiijtna  v.  Bnii'.thr  et  nl.,  8  ( '.  P.  '.'OS. 

Hehl,  that  twenty  years  user  will  legitimate 
an  easement  affecting  private  property,  but  not 
a  nuisance.     Ih. 

The  provincial  attorney-general  is  the  proper 
persfui  to  file  an  inf(n'inatlon  in  respect  of  a  nui- 
sance, caused  l)y  interference  with  a  railway. 
Atlorncii-O'ciirnil  v.  Xiin/ani  FalU  Iiikntatiumd 
liru/i/c  Co.,  20  t'hy.  HI.  ' 

An  information  to  restrain  a  iiuis  uice  caused 
by  the  erection  of  ii  fence  (Ui  a  public  highway, 
alleged  that  "  the  defi.'inhints  or  some  or  one  of 
them,"  liad  put  uii  such  fence  :- -Held,  bail  (Ui 
demurrer,  iis  lieing  too  nn<:ertaiii  tin  allegtitioii  as 
to  who  had  committed  tiie  act  compliiiiud  of. 
A(loriii-!/-Oriirriilv.  Jl„iil/>,ii,  "JO  Chy.  4(1-.'. 

Where  ii  defendant  had  been  convicted  of  ;i 
nuisance  ill  ol)structing  a  eerttiin  highway  by  a 
fence,  and  after  removal  of  such  fence  l)y  the 
slieritl' under  process,  re|)laced  it  ujion  the  same 
highway,  though  not  in  jireeisely  the  same  line 
iis  liefore  : — Held,  that  the  fornier  conviction 
was  conclusive  iigainst  defendant  as  to  the  exis- 
tence of  the  alleged  iiighway,  and  that  lie  C(  lid 
not  again  raise  the  (piestion  on  this  iiidictinent 
for  obstructing  the  same  highway.  Hii/iiKi  v. 
Jart^nii,  40  (.•.  B.  -JiK). 

AVliere  the  indictment  was  removed  into  this 
court  ''//  /III'  /iroMCiitor.-t  : — Held,  that  the  defell- 
dtint  wtisnot  litible  to  costs  ;  but  the  eourt  ordered 
that  one-third  of  the  line  imposed  should  go  to 
the  jiroseentors,  and  snggesteil  that  the  govern- 
ment might  on  ajipli'atiiui  order  the  remaining 
two-thirds  to  be  paid  to  them,  the  whole  tine 
beinir  less  than  their  costs   incurred.     I li. 

A  townshij)  municipality  jiroseeuting  an  in- 
dictment for  obstructing  ;i  highway  in  the  town- 
ship, which  iiidictinent  litid  been  removed  on 
defendant's  application  into  this  court,  and  the 
defendant  c(Uivicted  thereon  -Held,  to  be  "the 
party  aggrieved''  within  the  ,">  &  (>  Will,  it  M.  c. 
II,  s.  3';  and  the  defendant  having  to  p;iy  their 
costs  and  his  own,  iunounting  to  over  8400,  w;is 
rtned  only  i^l.     Jfi'ijimi  v.  Ciio/iir,  40  (,>.  B.  '294. 

See  al.«o,  8thei-;t  Kaii.wavs. 


IV.  Abatement  and  Removal. 

A  person  who  takes  upon  himself  to  abtite  a 
nuisance,  e.  g.,  a  mill  dam,  mtiy  be  called  upon 
to  ptiy  damtige  for  any  unnecess.-uy  injury  done 
to  the  plaintiff's  property.  Truciilak  v.  Mc- 
Donalil,  Tay.  121. 

Although  the  fact  th.at  a  nuisance  has  com- 
menced M'ill  raise  a  presumption  that  the  same 
will  continue,  still,  where  it  w;is  alleged  that 
the  nuisance  ccunplained  of  was  caused  by  the 
discharge  of  refuse  matter  from  the  manufac- 
tories of  the  defendants,  ami  it  was  shewn  that 
no  such  refuse  matter  had  been  diseliarge<l  by 
them  for  upwards  of  a  year,  they  having  cliised 
down  their  manufactories  during  tlitit  perioil, 
and  that  if  the  nuisance  was  increasing  at  all,  it 
was  not  through  the  act  of  the  defendants,  tho 
court  refused  tin  interlocnt<n-y  injunction  re- 
straining the  further  continuance  of  such  nui- 
sance.    Swan  V.  AdaniK,  2,3  Chy.  220. 

P.  granted  permission  to  W.,  an  adjoining 
owner,  to  dig  a  drain  partly  on  his  land,  for 
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the  purpose  of  draining  a  pit  on  thi>  laiula  oMs  . 
■whicli  lir.il  been  in  use  for  some  years,  and  whieli 
it  was  allegfil  hail  created  a  nuisance: — HeM, 
that  P.,  after  liaving  granted  tlie  permission  and 
lying  liy  hd  long,  was  not  in  a  position  to  obtain 
an  interlocutory  injunction  restraining  such  nui- 
sance, unless  111!  could  slu'«  that  the  nuisance 
had  increased  of  late  heyc.nd  what  it  formerly 
was.     /  li. 

AVhere  in  an  action  for  a  nuisance  by  land- 
lords as  reversioners,  they  recovered  il'2')0  dam- 
ages, wiiicli  was  conlirme([on  motion  for  a  new 
trial,  the  court  granted  a  rule  nisi  to  reduce  the 
verdict  to  Is.,  on  the  nuisance  being  abated 
within  a  certain  time,  unless  tlie  landlords  ob- 
tained a  release  from  tiieir  tenants  to  ilefendant 
of  any  cause  of  action  accruing  to  them  from  the 
nuisance.  'Die  rule  was  afterwards  discharged 
on  a  release  Ijeing  produced,  although  the  re- 
lease was  not  exactly  in  accordance  with  the 
terms  of  tiio  I'ule.  (^'uicre,  wliether  the  court 
had  j)owcr  in  make  the  rule  absolute.  JJrcin  ct 
III.  V.  Bill,!),  ()  O.  .S,  'IWX  Sec  S.  ('.,  1  q.  B. 
438. 


NUL  TIHI.  1M:C0RD. 

See  Jl'dcmknt. 


The  crown  in  !7'.*S,  granted  land   to  ,1.  &  E. 
Hay   and    thive   other.s.  180O,    i  J.  became  ii 

nun  in  .Montreal,  by  whic.i,  acjonliiig  to  the 
law  of  [,o\vcr  ( 'ana<la.  slie  liccame  civilly  dead 
as  regarded  her  pi'ojierty,  and  slie  afterwards 
diedtiicre  in  1S,{S  :— Held,  that  she  had  clearly 
l)y  our  law  not  lost  her  share  by  becoming  a  nun. 
.SInart  v.  rrm/Us  it  at.,  -JO  (^  B.  'AX 
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OETAININa    MONHY    WITH  INTENT  TO 
DEHiAUD. 

See  Chimtnal  Law. 
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Armii,  Xiii\i/,  mill  Mil'illa' 

Navv,  and  Mimtia. 
JiiiHijI'x  — Sir  Bailiff. 
itjjmal   A-txiijiii'i-K  —  See    Bankhuptcv 

AND  Insolvency. 
C/lilfclnriiri/eiuSee  Churciies. 
Cle  rks  of  the  (Jro  ten  -—See  Cro  \v  n  0  ff  i  c  ■  k. 
Clertf  of  the  Peace — See  ClERK  of  jiik 

Pkace. 

(.'omtalilex—Sce  Con.stable. 

<  'iiroiiers — See  CoHONEIt. 

Ci/iiiilil  Attoniei/ — See  Coustv  Attor. 

NEV. 
CuntoiilH  Ofirern-  See  I'f.VENUE. 

1 1 .  JiiilijeH — See  J  r  D(  !  e  . 

12.  MiVjlilnilex    ■ —  See     JrsTICF,    OF     rilf; 

Pkace- -Police  Magistrate. 
1.3.   Jfiixter.i  ill  C'hunceri/ — See  Practick  ix 
E(M'1TV. 

14.  Mllllleijiill    Offieern  —  See    Asskssmknt 

AND  Taxes  — Municipal  Corpoiia- 

TION.S. 

15.  Poiiml-l-eeperH—See  Pouxd-keepeh. 
l(j.  Heceivern — See  Keceivkr. 

17.  0/ BeijUlrin:f. 

(a)  Of  Coaiitlex—See  Iii;(iTSTRV  Laws, 

(b)  0/  Court  of  Chftiieerij — See  C'oijii 

OF  ClIANCEKV. 

18.  Slierljfn — See  SUKRIKK. 

19.  Extortion  hi/— See  Criminal  Law. 

20.  yollee  of  Action  to— See   Action  am. 

SciT. 

Manilillllll-<  to — See  ^f  ANDAMUS. 

Pric'ih'ije  of,  from  Arrest — .SVc  Arukst, 
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1.  Sale  of  Pcblic  Oki-ices. 

A  bond  given  to  secure  a  sherilf  a  certain  tixt/ 
salary  or  otherwise,  to  be  paiil  ))y  his  deputy,  :• 
void.     Foolt  V.  Bullock,  4  C^.  B.  480. 

The  defend.ant,  a  sheriff,   .agreed,  as  the  jur 
found,  with  one  ().,  to  give  liim  all  tlie  fees' 
his  office,  except  for  certain  services  siiecitieil,  i; 
consideration  of  which  O.  was  tojiay  liim  t'.'iUO. 
year,  quarterly  in  advance,  not  out  of  the  fit- 
but  absolutely,  and  with((ut   rcfereueo   to  tin.: 
iimount : — Held,  clearly  an  agreement  prohiliit' 
by  the  .T  &  (J  E.lw.  VI.  c.  l(i,  and  40  (ico.  II! 
c.    12(5,   and  that  tlie  efl'eet  of  it  was  to  fdifi:: 
the  office  upon  conviction  under  a  proccediiij,'!; 
scire    facias.      Held,    also,    tliat  the    eviduii 
stated  in  the  case  warranted  tlie  jury  in  lindii. 
tliat  the  .agreement  was  in  tiie  terms  above  hk: 
tioned.     Reijiua  v.  Mooilie,  20  Q.  B.  380. 

The  5  &  ti  Edw.  VI.,  against  buying  and  scllii 
of  offices,  is  in  force  in  this  country  under  tlul 
(ieo.    III.  e.   1,  <as  part  of  the  crimin.al  law 
England.     Any  .act  done  in  contr.avention  of  tl; 
statute  is  indictable,  though  not  specially  iiu 
so.     QuiBre,  per  Robinson,  C.  J.,  whether  itw, 
.also  introduced  by  the  32  Ceo.  III.  c.  1,  wlii 
adopts  the  law  of  Engl.and   "in  all  mattor.- 
controvcrsy  relative  to  property  and  civil  right- 
The  49  Geo.  HI.  e.  12G,  clearly  extends  the.' 
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Offices. 

ici-iff  a  certain  tixi ' 
1(1  by  his  deputy,  :■ 
B.  -ISO. 

agreed,  as  the  iiir 
liiiii  all  the  tVi  s 

^erviees  speeitieil, ;. 

IS  tojiay  him  CM 

not  (lilt  of  the  tVt- 
referenee  to  tlii. 

t,'reeinent  prohil)it 
;,  iind  40  (le.i.  I 
of  it  was  to  I'lirf 


ider  a  proccediiij; 
that  the    cviik'ii 
the  jury  in  liii'l". 

lie  terms  .iliove  im: 

!()  Q.  B.  389. 

st  Imying  and  sellii 
jountry  under  tln^ 
the  criminal  law 
lontravention  (il  th 
_i  not  specially  nw 
C.  J.,  whether  it  v. 
Jco.  III.  c.  1,  wlii 
"in  all  matters 
prty  and  civil  rigliU 
arly  extends  the  J 


ifiFdw  VI.  to  np)ier  Canada,  and  to  tlie  office  of  ■      In    1S.")8   the  plaintiff  wa.s  appointed  eounty 

V.«lieriff      Foot  c.  BuHoek,  4  Q.  B.  480,  continued.    ^"  '      "'      '     " 

'■Bei/im  V.  Jli'ircr.  17  H-  «•  (i02. 

The  defendant  agreed  with  R.,  then  sheriff  of 
^he  eounty  of  Norfolk,  to  give  him  £.'")(«  and  an 
;,f  CM)0  a  year,  if  lie  would  resign  :  K. 


coi-diiigly  placed  his  resignation  in  defen.lant's  |  ,;^   ^^  ^^,,.^.1 
,iids.     The   f.-iOO  was  paid,  and  certain  lands  i  ^^.,^.^,^   j^^  .^ 


annuity 

ItCCi 

fcaiii..,.     --- 

Conveyed   to   secure  tlie   iimiiuty  ;    and   it   was 
further  agreed,  that  in  the  event  of  the  resigna- 
tion being  returned,  and  Jt.  continuing  to  liold 
office,  thiriiiouey  should  lie  repaid  and  the  land 
te-eonviyed,  but   It.  <lid  not  undertake  in  any 
^ray  to  .assist  in  procuring  tlie  appointment  for 
defendant.      'i'lie    defendant   liaviiig    lieeii    ap-  j 
Pointed  by  the  g<iveriiinent  in  ignor.ance  of  this  j 
Hgreenieiit,  an  information  was  filed  against  him,  | 
tad  sci.  fa.  brought  to  c:incelliis  p.ateut  :Hehl,  i 
ta  illegal  transaction  witliiu  the  .")  &  (>  VaUv.  VI.,  j 
And  that  an  information  might  be  su.st,aiiied  niider  [ 
fliat  act  witiiout  reference  t<i  the  4!t  (ieo.  III.,  \ 

J'hich  clearly  ]iroliibited  and  made  it  a  mis- 
emeaiior.  .^^enilile.  that  tlie  agreement  would 
«bo  have  been  an  olleiice  at  eonimon  law.  The 
kfnoranee  of  the  goverimieut,  wliich  was  averred 
in  tlie  infoiniation,  as  to  the  illegal  agreement, 
was  iiiiinaterial.     Jli. 


ittorney  for  \V.  In  May,  IStil',  the  person  who 
h.ad  for  many  years  lieeii  clerk  of  the  jieaie  for 
that  county  died,  anil  in  August  following  de- 
fendant wa.s  ajipointed  to  sueeoed  hi  ii  in  such 
office.     C  S.  U.  C.  c.   10(>,  s.  7,  enacts  that  any 


II.  Miscellaneous  CA.SEf. 

A  district  councillor  having  been  elected  dis- 
trict treasurer,  it  was  In'ld  that  the  oltiees  were 
incomjiatible.  liut  that  beiiitr  treasurer  (h^  facto, 
he  was  entitli'il  to  a  mandamus  to  the  former 
treasurer  to  deliver  up  the  books,  &e. ,  of  the 
office,  the  legality  of  this  election  being  (jues- 
tionaiile  in  a  dill'L^reiit  proceeding.  Jti-niiin  v. 
Smith,  4  Q.  B.  'A-li.  See  also  lit'  /iniiaii,  (i  (».  S. 
330;  /'ri/hiii  V.  Miii/nr  III'  llic  Toirn  of  Coniirnll, 
26  Q.  H.'-.'!m. 

The  testator,  at  and  before  his  death,  was 
deputy  snperiuteiident  general  of  Indian  affairs, 
and  trustee  of  the  Six  Nations  Indians,  and  as 
such  superinteiuh'ut  was  an  accountant  to  the  j 
crown,  and  at  tlie  time  of  his  death  he  was  in-  ! 
debteil  as  trustee  :  -Held,  lirst,  that  the  testator 
was  not  a  ]inlilic  accountant  within  the  meaning  i 

of  the  l.S  KHz.  c.  4  ;  ami  that  the  crown  couhl  |  dofenda'nt  appointed,  the  .uiniitted  cause  of  such 
have  no  authority  to  sell  his  laud  under  that  ]  removal  lieing  plaintiff's  alleged  misi;ondiict  iis 
Statute.  Doi  d.  DUun  d  lu:.  v.  O'ro.is,  <J  Q.  B.  |  rutuniing  olHcer  at  an  election.  The  Court  of 
^80-  I  tjlueeu's  Bench,  Held  tiiat  the  plaintiff  could  be 

Semble,  per  Robinson,  V.  .!.,  that  comitv  of  j '-""'oved  cmly  for  the  reasons  and  in  the  manner 
nations  does  not  extend  so  far  as  to  reniler  it  V'nntcd  out  by  the  statute  ;  that  Jie  words 
inctjmbent  on  our  courts  to  enforce  a   judttment  i  V  '!".""«  pleasure  "  in  his  coiuinissioii  could  not 

.         .  .....  ..  .  :'         r^    .  .  .1  .,i>...i...     1.1..1     ..F    l.ic.     ..f.,  ^...-....(r     .,,..1.4-...    t     .111,1      4-1., .4- 


clerk  of  the  peace  appoiiitc'tl  after  that  act  "  shall 
county  attorney  for  the  county  ol 
clerk  of  the  peace  :  "—I  kid,  that 
defendant  upon  his  a]ip<iintiiient  as  clerk  of  the 
jieace  became  al.so  county  attorney,  .iltliough  tlie 
plaintitr's  commission  h.id  boeii  not  otl  erwiae 
revoked,  and  he  had  received  no  notice  of  any 
change  in  his  position.  Jtuhi  rliun  v.  Frniiiiiii, 
•2-2  (-1  15.  298. 

In  an  action  brought  by  a  sherill'  under  the 
Absconding  iJebtois'  Act  to  recover  rent  d:ie  liy 
virtue  of  .i  lease  to  the  absc<uidiiig  debtor,  the 
evidence  given  at  the  trial  sheweil  an  assignment 
of  the  reversion  by  the  absconding  debtor,  and 
receipt  of  all  and  liidf  a  ye.ir's  more  rent  than 
was  due  thereon.  The  bona  tides  of  the  trans- 
action between  the  absconding  delitor  and  his 
assignee  having  been  submitted  to  the  jury,  rhey 
found  for  defendant  in  this  suit.  I'poii  motion 
for  a  new  trial ; — Held,  that  although  as  Iiutween 
parties  themselves, litigating  thcii'  o\\  i.  disputes, 
the  court  would  reiiuire  a  stronger  ease  to  disturb 
the  verdict  than  was  made  out  in  this  instance  ; 
yet  here  the  jilaintill  being  a  i>ublic  otHeer,  suing 
in  the  right  of  his  otiice  and  knowing  nothing  of 
the  transactions  between  the' defendant  and  the 
absconding  debtor,  and  the  eircunist  uic(.:s  of  the 
case  appearing  somewhat  suspicious,  .i  new  trial 
was  ordered  on  p.ayment  of  costs.  Ni  i/iin/ili  v. 
Fcam;  14  C.  1'.  IW.). 

A  ([uo  warranto  inform  ition  \\as  refused  to  try 
the  right  to  the  otlii.'c  of  registrar,  and  tlie  appli- 
cant left  to  his  action  for  tlie  lees  against  the 
alleged  intruder.  Jn  ri-  Jlniiiiivniil  iim/  Mi/,ai/, 
■24  Q.  B.  .")(). 

riaintiffiu  1859  was  .appointed  registrar,  un- 
der 9  Vict.  c.  34,  which  authorized  the  governor 
in  general  terms  to  ap[ioint,  saying  notliing  as 
to  tenure,  but  providing  tor  removal  in  certain 
events,  to  Vjc  proved  in  a  specified  manner. 
His  commission  expressed  the  appointineut  to  bo 
luring  pleasure,  and  in  18(14  he  was  removed  and 


li;       against  one  of  their  own  olHcers   obtained   in  a 


leprive  him  of  his  statutory  rights  ;  and   that 


foreign  court  f,ir  an  act  done  by  him  under  tlie  i  *''^  "^  ^  '"*•  °-  -*'  ''■>'  '^^'^'-'l'  ''^'^''y  ''^^yi^t'''"'  then 
authority  of  their  process,  and  that  in  such  a  '  "'  "'^^^  "^'^^  continued  therein,  would  not  con- 
caao  it  is  coniiieteiit  for  our  courts  to  stay  the  I '"''" ''^f^'"'*'"»**  .  •'^I'l'""'*""^'"'^'  if  illegal  :- Held, 

,yj  j.jj^,  j  reversing  such  judgment.  Draper,  C.  .).,  and 
Morrison,  J.,  diss.,  I.  That  the  otiice  being  one 
to  which  at  eonimon  law  the  appointineut  might 
be  during  pleasure,  and  the  statute  not  provi- 
ding expressly  for  the  tenure,  the  plaintiff's  ap- 
pointineut during  pleasure  and  his  removal  were 
valid  ;  *2.  That  if  the  office  was  one  of  freehohl, 
then  the  grant  of  it  during  pleasure  was  void, 
and  the  plaintiff  was  never  appointed.  A.  Wil- 
son, J.,  concurred  with  the  court  below  in  hold- 
iujj  under  9  Vict.  c.  34,  that  the  plaintiff's  ap- 
pomtinent  was  valid  aiul  his  removal  ineffectual. 
But  hel(l,  that  by  29  Viet.  c.  24,  the  defendant 
then  filling  the  office  de  facto,  was  eoutirmed  iu 


action  on  the  foreign  judgment,  and  compel  the 
plaintiff  to  proceed  on  the  origin.al  cause  of 
action.  Per  .Macaulay,  C.  J.  C.  P.,  and  Spragge, 
V.  C— Th.at  the  fact  of  defendant's  acting  in 
hi*  official  capacity  m.ikes  no  difference,  and  it 
would  not  dejirive  the  foreign  court  of  juris- 
diction, or  lie  a  reiison  for  refusing  to  enforce  its 
judgment  in  our  courts.  Kiiiijumill  vt  al.  v. 
fVarrencr  it  al.,  13  Q.  B.  18. 

The  treasurer  of  a  municipality  should  not  be 
perthitted  to  act  also  as  agent  of  a  bank.  The 
Corporatiim  of  th>  VUUuje  of  Iitijvrsull  v.  Cliad- 
miek,  19  Q.  B.  278. 
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his  njiiiointment.     Jlniiniimid   v.    McLai/,  28  Q. 
J}.  4ti.S  ;  -JC)  (^  B.  4:h. 

Si'iiililf.  that  iv  n^turniiig  otticer  is  both  a  rnin- 
isti'fiiil  iiiid  juilitiiil  (jIIIc'it.  Saiitli  />'<  iifnir  Kltc- 
tidii  -  liiiinicniKiii  V.  MiDiiinidU,  11  L.  J.  Iv.  !S. 
47.— K.  C— A.  Wilsd.i. 

By  luttt'i's  p.atciit  umlor  the  great  seal,  issued 
on  till'  Hitli  (i(l(ilnT.  I84'2,  eertain  jiersoiis  weio 
created  a  IkkIv  curiKirate  liy  the  name  of  "(Queen's 
College,  at  Kinuston,"  with  the  style  and  privi- 
lege of  a  university,  witli  iiower  to  apiioint  jiro- 
fessors  and  otiier  othcers,  and  in  ease  of  eoinitlaint 
made  to  tlie  tmstc  es  tn  institute  en(iuiry,  and  in 
the  event  of  any  ini]iroiiriety  of  eoiuluet  lieing 
duly  jiroved,  to  aihiionisli,  reprove,  suspend,  or 
remove  tlie  person  oliending.  It  was-  -lleld,  in 
tllL  court  helow,  th.it  tlie  professorships  were 
otiieis  of  freeliold.  In  Id  ad  vitani  aut  eulliain  :  that 
the  trusties  eouhl  not  at  their  discretion,  with- 
out siuli  eiKjuiry,  remove  the  professors  ;  and 
that  tins  court  wnuld  liy  injunction  prevent  tlie 
trustees  from  improjicily  interfering  witii  the 
professors.      Ill  (■/•v.  Mal/iic.Miii,  11  Cliy.  .SS;{. 

I'ut  (in  a])])eal  the  decision  was  reversed,  and 
Held,  that  there  \\as  no  jurisdiction  in  eijuity 
to  intul'cre  for  his  restnration,  &e.,  and  that, 
under  the  charter,  asutiicicnt  nuniher  of  trustees 
might  remove  in  their  discretion.     S.  (.'.,  3  E.  & 

A.  \-i:\. 

A  hill  was  tiled  .against  the  .attorney-general 
and  A.,  the  siipciintendcnt  of  certain  slides  lie- 
longiug  to  the  crown,  w  ho  was  also  the  eollector 
of  tlie  ratis  thereat,  alleging  that  he  had  seized 
eertaiii  saw  logs  of  the  pl.-iintitl's,  and  was  ahout 
to  sell  them  on  the  false  pretence  that  the  tolls 
thereon  had  not  liecii  paid.  The  bill  jirayed  for 
an  iiijuiiction  to  restrain  the  sale.  A.  demurred 
to  the  bill  nil  the  ground  that  being  the  agent  of 
the  erovii  he  w.is  e.\eiiipt  from  personal  liability. 
Tlie  demurrer  wa.s  overruled  with  costs.  Buhr 
V.  Ji'dliin  II,  !■_'  L'liy.  L'L'S. 

A  jiublic  ollicer  who  has  charge  of  documents 
for  which  he  is  responsible,  and  attends  as  a 
witness  in  his  public  capacity  and  in  relation  to 
matters  connected  with  his  otiiee,  will  be  allowed 
professional  witness  fees  of  §4  a  day.  In  re 
Xel-toii,  -2  Chy.  Cliaiub.  !.'.")•_'.— Van Koughnet. 
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The  court  in  .ad.apting  itself  to  the  exigencies 
of  mankind  as  they  arise,  will  deal  with  new  sub- 
jects so  as  best  to  eli'ectuate  the  intentions  of  the 
parties,  mid  will  not  allow  rules  .and  principles, 
applicalile  to  a  ditlereiit  state  of  circumstances, 
to  interfere  villi  the  exercise  of  its  jurisdiction 
when  it  can  be  usefully  exercised  ;  and  where 
money  li.as  been  expended  upon  the  faith  of  an 
agreement,  which  otherwise  the  court  might  not 
have  eni.irced,  it  will  not  entertain  objections  to 
the  form  of  the  contract  when  it  can  execute  it, 
ami  iu  doing  so,  will  construe  the  agreement 
liber.ally.  The  owner  of  land  demised  hfty  acres 
for  fourteen  years  at  a  nominal  rent,  for  the  pur- 


pose of  boring  for  oil,  and  at  the  saii.e  time  agrccil 
to  convey  at  any  time  a  road- way  from  any  wells 
the  lessee  niiglit  dig  or  bore  to  a  certain  roail, 
and  "also  sullicieiit  land  for  the  working  of  siirli 
well  or  wells,"  the  lessee  ngrceiiig  to  pay  "  SHhi 
for  the  first  well  he  might  work  for  oil,   and  •■•■."(i 
per  acre  for  the  land  necessary  for  working  su.  1, 
oil  well  on  said  road-way,"  and  "the  sum  of  s',i\ 
for  any  oil  well  he  shall  work  after  the  first  oin, 
and  J^'J,")  per  acre  for  any  land  necessary  for  woik- 
iiig  said  Well  or  wells  and  the  road-way."     Tli.j 
lessee  having  divided  a  I'ortion  of  the  fifty  aiii- 
into  .acre  lots,  having  a  front.igcof  from  80  to  Im 
feet,  sold  his  interest  in  one  such  acre  to  a  tliir.l 
piirty,  who  opened  a  well,  erected  .an  oil  refiiu  iv 
with  the  necessary  tanks  anil  woiks,  and  deehii'  i 
his  option  of  purchasing  v  itliin  the  time  spccilii  i|. 
The  owner  of  the  fee  having  sold  his  interest  iii 
the  whole  fifty  iicrcs,  his  vendee  objecteil  to  ci.ii. 
vey  the  acre  exiept  u]iiiii  terms  not  warranted  In 
the  agreement,  and  subsecpieiitly  refused  toei.ii 
vey   more   tli.an   in   his   opinion    was  absolutilv 
neccss.ary  foi-  woiking  the  well  in  its  then  st;it.. 
the  iirodiici'  of  which  had  become  greatly  diniii:. 
islieil,   and  fileij  a  bill  asking  to  have  the  agixi- 
nielit  construed,   and  ;in  injiinetioii  against  (ci, 
tinning  the  I'elinery  which  occupied  about  (•n. 
twcnty-foiirtli  of  the  acre.       The   court  was  c 
ojiinion  that,  under  the  iigreeinent,  thepurehuM' 
was  not  entitled  to  s]ia(      for  a  refinery,   but  ;: 
appearing  that  the  sinking  of  another  well  with:. 
such  acre  would  tend  to  injure  the  well  aheaili 
sunk,   and  tli.it  an  acre  was  not  too  large  foi-  tl: 
purposes  eonteinphited,  refused  the  i'ljunctioii;;. 
asked  for  ;  .and  the  ]iiireliaser  by  his  answer  hal- 
ing asked  cross-relief  by  w;iy  of  specific  p'  rfoiii;' 
ancc   of  the   agreement,  a  ilecree  was  riade  a- 
cindiiigly  ;   the  deed  to  be  prepared  under  su.!. 
decree    to    provide    for    jiaynicnt    of   the    siiiii. 
stipulated  for  in  the  event  of  the  opening  of  aii; 
future  wells  upon  such  acre  ;   but  in  such  a  ra- 
the party  so  ck-uniing  sjiec'lic  perforniance  uil 
be   liable   to  pay   for  any   other   well   or   wel!- 
ojiened  ami  worked  upon  the  whole  fifty  iuif. 
by  other  persons  ;   the   assignee  in  this  resim: 
standing  in  no  better  jiosition  than  his  assign,  r 
the  original  lessee,  and  the  eontraet  not  eontaic 
ing  any  stiimlatioii  or  agreeiiu  nt  for  the  layir. 
off' of  the  fifty  acres  into  sub-divisions  ;    and  tli- 
master  having  rei|uireil  a  list  of  all  persons  \ii. 
had  opened  and  worked  Mells  upon  the  ]iidpii! 
with  a  view  to  making  them  jiarties  in  hisotlir 
and  taking  an  aecoiiiit  of  what  they  owed  lespi.' 
ively,  in  order  that  they  might  be  bound  tlitr 
by,  and  that  the  defemlant  might  thus  .aci)iiiii. 
lien  on  their  portions  of  the  land  for  the  suiiis> 
to  be  paid  by  defendant  :  -Held,   on  motion  1 
way  of  ajipeal  from  this  direction  of  the  niasti: 
that   such    other   purchasers    were   not    pidin 
parties  :    nor  could  the  defemlant  thus  aei|iiir 
any  lien  u])on  their  property,  or  in  the  abseii 
of  a  request,  any  claim  against  the  parties  ton 
payment  of  the  .amounts  advanced  on  their  a 
counts,  there  being  no  legal  liability  on  his  ]w 
to  m.ake  such  payment,     tiua're,  if  even  hecmi! 
thus  acipiire  such  lien  or  claim,  whether  tlii 
would  in  that  ease  have  been   proper  partii- 
Leihjard  v.  Mr  Lain,  10  Chy.  LI!). 

Defend.ant  leased  to  M.  a  lot  of  land  for  i 
ye.ars,  for  the  [lurpose  of  boring  for  oil,  salt, 
miner.als,  with  right  of  ingress  and  egress  in 
certain  designated  manner.     M.  was  to  pay  i 
advance  of  Jj.'lo  on  oil,  and  one-eighth  part,  evi' 
three  months,  of  all  oil  obtained,  and  was  tn 
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sar.iO  timengrci'l 
ly  from  any  wells 
;(>  11 1'ortaiu  mad, 
L'  working  <if  t>ii<h 
iig  to  liay  "  '^l"*! 
;  for  oil,  iviul  .>^."iii 
for  working  mi'  !i 

"tlio  sum  of  s.'ii 

,ftir  tlio  tirst :, 

jcfssary  for  work- 
road-way."     'I'lic 

of  tlio  titty  ain- 
oof  froniSOtoliKi 
I'll  acre  to  a  tliir^! 
tud  anoilrt'tiihiv 
orks,  anddfi'lav  i 
tlu^  time  siii^cilii'l. 
olil  lii»  intiM-(.'st  ill 

(.0  ol)jcl-tL-ll  to  IMl,. 

s  not  warrantfil  ly 
tly  rc'fnsc'il  to  loii 
m    was   alisolutiiv 
1  in  its  tlion  st:itr, 
iiniu  greatly  iliiuii:- 
to  have  tlio  a,i;r«- 
Motion  against  mi, 
oouiiioil  iilioiit  oil.. 
Tlio  oourt  was  r, 
nont,  tlio  imroliuM' 
r  a  rotiiiory,   Imt  ;: 
anotliorwoU  with:. 
V  tlio  woU  alroHil;. 
„,t  too  largo  for  tl; 
oil  ttioi'ijuiiotiuu;,- 
liv  his  answer  lim- 
of  spooitioiJ'.rloni.. 
■eroe  was  riaile  a 
i-ejiaroil  nmlcr  mi 
iiiont    of    tlio     sm;.. 
the  ojioning  ot  .11; 
:  Imt  in  suoh  a  .  a- 
lie  perfonnanor  wi.. 
thor   well   or   w>l. 
lo  whole  lifty  aoic, 
:iioe  in  this  ros^i  • 
than  his  assij.'ii' ' 
.ntraot  not  coutiui. 
nont  for  the  layii.. 
divisions  ;    and  tl 
t  of  all  porsinis  \vi, 
upon  the  proiHi' 
jiarties  in  his  otli. 
t  they  owed  rosin.' 
ht  lie  bound  tlu-i 
lii^ht  thus  acciuin 
liid  for  the  suiii>- 
lold,   on  motion  1 
otion  of  the  niast<: 
were   not    pri'l" 
ndant  thus  aonui; 
,  or  in  the  ahsoi. 
.,t  the  parties  toi  1 
.vanoed  on  their  a 
liability  on  his  l"r 
-re,  if  even  he  cmi. 
ilaim,  whether  tin; 
eeu   proper  partk' 

i:w. 

.  lot  of  land  foi' : 

I'lng  for  oil,  salt, 

:ss  and  egress  in 

M.  was  to  pay  i 

le-eighth  part,  ovi'^ 

'ined,  and  was  to  ; 
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''  II    .     1    +u-,i   voirs  for  testing  the   oil   bearing  I  the  land,  agreed  to  lease  the  oil  well  and  lot  for 
.    .     .      ,       1    .     -•    -1  ••—"■.-<■  f..'"..i    a  term  of  years  witliout  any  <\pross  reservation 

of  the  blaoksinith's  shop.  The  intondeil  lessee 
insisted  on  obtaining  a  lease  «  itlioiit  any  reserva- 
tion of  suoh  shop,  and  tiled  n  bill  fov  tint  piir- 
|iose.  At  the  ho.iriiig  the  bill  was  dismissed 
with  eosts.     Murrii  v.  K'  mji,  13  thy.  487. 


'allowoil   two   years  lor  testing  uie   o„    oi,.u.n^| 
ehaiaeter  of  the  land,  when,  it  oil  was  not  oun.   ;  i 
«in  Having  ouantities,  the  le;i.se  was  to  be  null  and  |  . 
Woid'and   plaintills  « ore  to  return   the  !5.<.i  ad- | 
«vanood.      Dofoiidant  was  to  have  tli..-  tiee  use  of , 


■^tbe  promises   for  a 
fieuoh  portions  as  slio 


rioiiltural    iiurpo.ses,   exeejit  , 
iild  bo   roiiiiired   for  the   oil  i 


%uoh  pi'i-tions  as  should  l>o  roiiuired  lor  uie  on 
'Wrations.  {,>ua'ro,  whether  the  instrument  in 
Question    amounted    to  a  lease,    or  was  a  mere 


^ 


rals.     Jiitni- 


'Jlceiise  to  bore  for  oil,  salt,  or  minerals 
'^d,'  <l  ul.  v.  M<inw,  17  C.  r.  -l-'fO. 
I   The  owner  of  vaeant  land  leased  part  of  it  for 
line  moiitlis   at   a  nominal    rent.     The    le.ssees 
lovonaiited  to  sink  on  the  laud,  during  the  term, 
i  tost  well  to  the  ihptli  of   I, (Mil)  toot,  for  the  , 
tlirpose  of  obtaining  oil  ;   and   it   was  provided  , 
$iat  at  any  time  during  the   term   the   lessees  , 
Aoul.l  have  the  option   of  puroliasing,  and  the  j 
Jessor  shoiilc!   oouvey  to  them,  on  their  reijilest,  . 
*ny  live  aores  of  tlio  doniised  land  at  .Sl2  a  lot  ;  ^ 
«nd  tint  at  the  Olid  of  the  term  the  lo.ssoos  sliouhl  i 
Save  the  option  of  piiirhasing  the  residue  at  the  j 
iamo  prioo.     The  lo.s.soos  ilid  sot  about  making; 
the  well,  imt  the  luaoliinory   broke  after  they  i 
had  rearhod  a  depth  of  .".;!()  feet,  and  they   were 
in    eoiiseciilouoo    uiiablo    to    ooinpleto    the    well 
dnriiii,'  the  term,  though  they  e.\lioiide.l  as  muoh 
ai    but  for  the  aocidoiit,   the   well   wouhl    have 
«»t  to  ooinpleto  ;  and  the  work  had  enabled  the 
leesor  to  sell  a  largo  miuiber  of  his  other  village 
lots  at  adv.moed  prices.     There  was  no  eliarge  of 
any  want  of  good  faith  or  diligenoe   or  skill  on 
the  part  of  the  lessee.     They  gave  notice  before 
the  end  of  the  toriii  that  tlioy  would   take   the 
five  aoros;--lleld,  on  ajipeal,  atliriuing  the  judg- 
ment below,   that  the  lessoos'wore  entitled  to  a 
apeoilio  perforiiiaiioo  of  the  ooveiiaiit  as  to   the 
frre  aores,  notwithstaudiug  the   non-ot)iiipletion 
of  the  well  to  the  stipulated  dipth,  without  pre- 
judice to  any  action  by  the  lessor  on   the   eove- 
Baut.     Jliiiil  V.  Siirin-i'r,  13  L'hy.  •-'•-T),  in  appeal. 

Two  lea.sos  wore  executed  between  the  same 
parties,  and  to  the  same  etl'eot,  except  that  the 
fint  lease  was  for  twenty  acres  and  the  second 
for  ten  acres,  parcel  of  the  twenty.  It  was  a 
condition  of  the  leases  that  the  lessee  should  eom- 
mence  digging  for  oil  on  or  before  the  1st  of  June, 
1861,  which  he  failed  to  do.  On  the  Kith  of 
September,  lSli3,  the  lessor  accepted  from  the 
lessee  ??.')0,  to  bo  kojit  out  of  his  shaie  of  the  tirst 
oil  obtained,  and  a  nioiiiorauduin  to  this  etl'ect 
vaa  enilorsed  on  the  twenty  acre  lease  by  the 
lessor,  which  iiistrument  the  lessor  thereby  de- 
clared he  considered  valid.  On  the  30th  of 
November,  1S()4,  another  memorandum  was  en- 
dorsed on  the  same  lease,  and  signed  by  the  lea- 
aor,  agreeing  to  extend  the  time  of  commencing 
work  on  the  within  lease  until  June,  ISti").  The 
lessor  was,  until  after  this  time,  beneticial  owner 
of  the  pr;>perty,  and  he  suhsecjuently  sold  the 
lot  of  which  the  ten  aores  were  part,  the  pur- 
chaser having  notice  of  the  leases.  On  his  sub- 
aeqtiently  obtaining  a  patent  for  the  lot,  the 
Court  of  t'hanccry  decreed  that  there  was 
■waiver  of  the  condition  to  commence  work  by  a 
pMcticular  time  ;  and  that  the  ten  acre  lease  was 
mnding  on  the  patentee,  and  restrained  liiui  from 
briAging  ejectment ;  and  the  decree  was  allirmed 
on  appeal.     Floiivr  v.  Duncan,  13  Chy.  242. 

15ie  owner  of  an  oil  well  lot,  on  which  was 
also  situate  a  blacksmith's  shop,  which  was 
ImOwn  not  to  be  the  property  of  the  owner  of 


OXTAIUO  IN.SrRANCK  f'OMl'AW. 

To  a  declaratiim  for  calls  iinihr  sec.  10  of  12 
Viet.  c.  Kit),  defendant  jdoaded  that  by  reason 
of  the  non-payment  of  the  said  calls  in  the  de- 
el.iratiou  mentioned,  the  said  shares  ami  each  of 
them  became  forfoiteil  in  iiursuanoe  of  the  sta- 
tute ;  and  that  dofoml  iiit  aoiiuiesoi.'d  in  such 
forfeiture,  of  which  jplaintitl's  had  notice  :  Mold, 
plea  bad,  in  that  it  did  not  rest  with  defendant 
to  forfeit  the  shares.  Dulnrhi  Mtiriii-'  /iit'inincc 
Co.  V.  J, rid  nil,  .">  V.  1'.   13.-.. 

A  call  of  four  per  cent,  on  the  lirst  instalinont 
of  live  per  cent,  on  the  capital  stock  of  the  oom- 
jiany,  made  by  a  <iuoiiiiii  only,  and  not  by  a 
majority  of  the  directors,  is  a  good  o.ill  under  12 
\'ict.  c.  IGG,  s.  y,  the  act  of  incorporation.  .V.C, 
n>.  130. 


ONTARIO,  SIMCOK,    AM)  HUltttX    ItAIL- 
WAY  COMl'AXV. 

iSVt'  llAILWAY.S  AND  PiAILWAY  Co.MrANIE.S. 


ORDEK.S. 

I.  Of  JiTxiE — Sei'  Pkactick  at  Law— Puac- 
Tit'E  IN  Egrirv. 

II.  Removal  of--.SV(  C'ertiouaui. 

III.  Of  Refekenle  —  See  ARmriiAriox  and 

Award. 

IV.  For  Delivery  of  I'os.se.ssiox— .SV»  Mout- 

GAliE. 

V.  Vestisc?  Orders — SVc  Sale  of  Land  b\' 
Order  of  the  Court. 


ORDNANCE. 

The  7  Vict.  c.  11,  s.  .30  (the  Ordnance  Vesting 
Act),  enables  the  principal  otiicers  of  her  Ma- 
jesty's ordance  to  sue  in  their  corjiorato  capacity 
for  the  price  of  ordnance  stores  sold  by  them 
before  the  passing  of  that  act.  J'rincijuit  Ojliccrn 
(if  Her  JIajcsti/'g  Ordnuncc  v.  Juhnmjii,  1  Q.  B. 
198. 

Held,  that  the  contract  s>jC  out  in  this  case, 
for  the  construction  of  a  lake  wall  on  Lake  On- 
tario, above  the  barracks  at  Toronto,  was  an 
agreement  between  the  plaintift's  and  the  com- 
missariat department,  and  that  therefore  the 
plaintiffs  had  no  right  of  action  under  the  statute 
against  these  defendants.  (^u.iTe,  su[)))ose  the 
contract  had  been  clearly  made  between  the 
plaintiffs  and  the  ordnance  department,  could 
the  plaintiffs  have  recovered  against  defendants 
under  the  7  Vict.  c.  1 1 ,  s.  30.      Can  the  proviu- 
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cial  jinrliaincnt  coiiKtitiitionnlly  givu  it  right  of 
action  iigaiiiHt  tlu;  Ixianl  of  oniiiiwiui',  a  military 
tlfiiarliiu'iit  of  till!  iiii|)orial  govDrimieiit  ?  QtiaTu 
i\W),  iluoH  Ki'c.  ^JO,  aNHiiiiiiiig  it  to  l)u  constitu- 
tional, give  a  right  of  action  againHt  the  ordnance 
(Icjiartniunt  upon  an  imiiiicil,  au  well  an  upon  an 
express  contract.  '/'iil/i/i/  <//.  v.  '/'/irJ'riiirijui/ 
Oj/iar.'  Ill'  llir  Mnjisli/'.s  ilnliiiinir,  5  (.}.  H.  (j. 

'J'hc  <illiccrH  of  her  Majesty's  ordnance,  com- 
jio.sing  a  department  of  the  pul)lie  service,  exi.st 
mg  in  KnghiiMl,  cannot  at  the  connnon  law  he 
sueil  in  our  courts  in  this  province  in  their  col- 
le>.tive  capacity,  for  an  alleged  culpahle  negli- 
gence ;  the  rciijeily  agaiuHt  them  for  any  wrong 
ilone  hy  the  orders  or  omissions  of  the  board  as 
a  boaiil,  can  only  lu;  hy  application  to  the  crown. 
Ldlir  V.  Ojlirii-s'iij'  llii-  Oriliiiiiiir,  8  Q.  B.  108. 

Actions  against  the  oiKcers  of  her  unijesty's 
ordnanie,  as  incorporated  under  7  Vict.  c.  11, 
are  subject  to  the  limitation  i)rovided  for  in  8 
(ieo.  I  \  .  c.  I.  />i  iiiiiil  v.  '/'In-  J'rliiiijKil  Ojlinrn 
o/Jlir  Miijisiu'.-,  Onliiitiicc,  10  y.  B.  181). 


()l;|)NAN('H  LANDS. 

1.  K.NKMi'riitN  or,  KitoM  Taxation— .S'ce  Assesh- 
mi:n  r  ANi>  'Taxk-s. 


Qu;i  re,  vvhetlicr  any  grant  iniprovidently  made 
by  the  crown  of  lamls  set  ajiart  for  the  Kidcau 
canal,  before  tln^  passing  of  the  7  Vict.  e.  II, 
■would  not  be  void  at  common  law  if  injurious  to 
the  canal,  without  the  necessity  of  proceeding 
by  sei.  fa.  to  rci)eal  it.  J)iic  d.  Aliil/i/c/i  v. 
Tlir  /'i-liid/'iil  Ojlinr.'Xil'  Ilir  Majixtij'n  Urdnaiicc, 

3  g.  J5.  :{S7. 

Held,  that  lands  which  had  been  so  granted 
before  the  jiassing  of  the  \'esting  Act,  7  Vict. 
c.  II,  but  altcrwards  markid  out  and  re.servctl 
by  the  ordnance  dciiartnicnt  as  unnecessary  for 
the  canal,  became  again  re-vested  in  the  crown. 
Ih. 

(sec.  4  of  7  Vict.  c.  11,  only  protects  persons, 
who,  at  the  time  of  the  act  passing,  held  an  assu- 
rance derived  under  the  otiiccr  in  charge  of  the 
ordnance,  of  some  certain  or  existing  estate  <ir 
interest  in  any  portions  of  the  lands  about  to  be 
vested  in  the  ordnance.  iJiw  tl.  Mu-tijruvi.'  v. 
L'E,^ii('ruiia;  7  Q.  B.  -.WA. 

Held,  that  under  the  facts  .stated  in  this  case 
defendant,  being  the  lessee  of  the  ordnance  de- 
partment, had  no  right  to  obstruct  the  roail 
leading  to  the  Niagara  Falls  ferry,  and  tli;it  he 
■was  guilty  of  a  nuisance  in  so  doing.  Jt'njiiut  v. 
Z>ari.i  itiid  lii'ijlna  v.  Fralkk,  11  Q.  B.  340. 

To  an  action  of  dower  the  tenant  pleaded,  that 
the  husband  in  his  life  time,  in  18'2.S,  granted 
certain  land  to  the  king  ;  that  from  thence  until 
the  passing  of  7  Vict.  c.  11,  the  crown  continued 
seized  of  said  land  tor  purposes  coimected  with 
th'  military  defence  ot  the  province,  and  the 
same  was,  during  all  the  time  aforesaid,  duly  set 
apart  and  occupied  for  the  said  purposes  ;  that 
l)y  tlie  7  Vict.  c.  11,  the  said  land  was  vested 
in  the  principal  olhcers  of  ordinance,  for  the 
service  of  said  department,  &e.  ;  that  the  lands 
in  the  <leclaration  mentioned,  formed  jJart  of 
the    said    land,    and    were    part    of  the  land 


on  which  a  great  part  of  Bytown  liad  l)c(n 
built,  as  mentioned  in  the  liftli  claune  ui 
that  statute,  and  at  the  jiassing  of  the  act  was 
(u:e  of  the  buihiing  lots  mentioned  in  said  si  i . 
tion,  and  was  licld  under  said  otiiccrs  by  the  t(  ii- 
ant  in  this  suit  ;  ami  that  under  the  [lowers  ('(ni- 
taincd  in  the  sixth  section,  the  said  ollicers  in 
1844,  conveyed  the  land  to  the  said  tenant,  to 
be  held  by  him  and  his  heirs  for  ever,  clear  ni 
all  charges  and  cncmnbianics  of  «liatsoe\ir 
kind  or  nature,  as  liy  the  said  statuti'  they  \m  iv 
emiiowercd  to  do.  By  ~  Vict.  c.  II,  s.  I,  tin 
land  in  iniestion  was  vested  in  the  princi|i:,l 
otiiccrs  of  oi^dinam.'c,  but  it  was  provided  tliat 
nothing  in  the  act  sluudd  be  taken  to  atl'cct  iuiy 
right,  title,  or  claim,  vested  in  or  jjosscsseii  liv 
any  person  at  the  pasjsing  of  the  act,  nor  to  j;i\x 
them  a  better  title  than  was  then  vested  in  thi 
crown  ;  and  the  sixth  section  enacted  that  tlii 
said  otiiccis  might  convey  the  land,  which  li;iil 
for  some  time  bi'cn  held  by  the  tenant  umln 
them,  "  to  be  held  as  freehold  for  ever,  anl 
clear  of  all  charges  and  encumbrances  of  what- 
soever kind  or  nature  :"--Held,  on  demuiin, 
that  the  plea  shewed  no  <lefcnee,  for  the  demaii 
(hint's  right  w.-is  not  extinguished  by  the  coin  iv 
ance  to  the  crown,  nor  by  the  provisions  of  iIk 
statute.     JJcijli  1/  il  iix.  V.  Hihumi,  1!)(^).  B.  4.">,S. 

The  purchase  money  of  ordnance  land,  coin. 
prised  in  the  second  schedule  of  HI  \'iet.  c.  -I.'i, 
Imt  sold  by  the  principal  otiiccrs  before  that  act, 
is  thereby  translerred  to  the  provincial  govern- 
ment. Jli  r  Mitjiilifn  SiiTiliirii  lit  Stall'  Jul-  il,. 
U'lir  /hjiiirliiii'iil  V.  'J'/ic  limit  H'l  stern  li.  W.l'u 
i;{  Chy.  503. 


OStiOODE  HALL 
See  Law  Sociktv. 


OTTAWA  (CITY  t)F). 

The  ipnditieations  necessary  for  a  town  coin: 
cillor  for  Hytowii,  at  an  election  held  in  Jainian. 
is.")!,  is  that  set  forth  in  sec.  ")  of  10  &  II  \ic: 
c.  43.  He  must  be  a  resident  househoMi: 
liiijiiiii  vx  ri'l.  Herveij  \.  Scott,  2  C.  L.  Cliaiiil 
88.  —Draper. 

Action  by  an  administratrix  against  defemlaii: 
for  an  alleged  breach  of   their  statutory  po«ir 
in  digging  and  opening  a  drain    in  one  of  t: 
highways  of  the  city  of  Ottawa,  and   leaviiii; 
at  night  uncovered,  without  any  fencing,  guai 
or  light,    whereby  the  deceased,    passing  al'i. 
the  street  at  night,  wa.s  injured,  and  in  cini.". 
(inence  died.     Jtcfendants   pleaded  the  geiur 
issue  by  statute,  3")  \'ict.  e.  80,  s.  '28,  (.).,  th  : 
act  of  incoriioration,  which  gave  them  the  san 
protection  as  justices  :-  -  Held,   that  they   wc 
entitled  so  to  plead,  for  the  act  complaiiR'd 
M'as  something  done  by  them,  i.e.,  digging;  t: 
drain  withtmt  protecting  it  properly,  not  itn 
mere  omission.     A  plea  <if  the  general  issue! 
statute,    where  no  statute  is  applicable,   is  n 
demurrable  ;    but  the   reference  to   the   state: 
may  be  struck  out  on  motion.     Held,  also,  tii 
the   administratrix   was   limited    to  six  nmiit 
from  the  cause  of  action  accruing  within  vii: 
to  sue,  that  being  the  period  limited  by  ikl- 
dauts'  charter,  .35  Vict.  c.  80,  s.  35,0.,  foraltlnn. 
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I'AIIKNT  AND  CHILD. 
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lifth     cluUHO     l<\ 

t  (if  tlic  act  WM 

)|U'<1    in  Hllill  hC  r. 

lici.TS  liy  tllU  till- 
•tllL'  1ICI\V(.TM  l"U- 

aiiitl  otlicera  in 
J  Hllill  U'lmiit,  to 
or  cviT,  cK'iii'  "1 
1  <if  wliiitmnjvrr 
tiitutc  tlu'y  win 

t.     C.    II,    H.     1,    tl" 

ill  tlio  iiiiiiiil':.! 
as  judvitltil  tli;it 
ikeii  to  alVoct  any 

1    or    llOHSUHSlili  I'V 

,0  act,  imr  to  j;ivv 
;liun  VL'«to«l  in  tik 
1  eiiaotitl  that  tli. 
lanil,  wliieli  lia4 
the  tenant  umlii 
,ol(l  for  uvur,  aii'l 
nbrances  of  wliat- 
.•ill,  on  (leniuiivi, 
CO,  f<ir  tlic  (Itniaii 
hctl  l>y  the  convey 
J  iirovisioiis  of  til' 
«o;i,  11)  (.>.  B.  •*'•«• 

■Inanco  laml,  cmn 
L,  of  lit  Vict.  c.  4.-.. 
•orslicfore  that  aft, 
jM-ovincinl  govern- 
((■*/  ((/  Slith'  Jill-  ll" 


ALL. 

KTV. 


'Uiiilcr  ('  S  ('..  c.  "S,  R.  4,  till)  ailminiHtratrix  i» 
^ftllowril' twelve  months  after  the  .leiith  of  the 
^ieeeiseil  to  hrin-  iier  action,  tiiisih.es  not  apiily 
'where  tiicie  is  a  special  provision,  as  here,  for  il 
jmor  J  liniitc.l  [leriod.  <  W-n;..  v.  Tlir  »'(//<  (•Com- 
,Lm. «,»<;•.-../"/  //.e  Cih/u/Olhur,,,  •>->  C.  V.  O.'il.- 
^.  Wilson,  sitting  alone. 

•     The  :i,"i   Vict.    c.   80. 
.dpt.nilants,  as  ainemiei 

0.,  provides  tiiat  "all  work  uiiiler  the  said  coni- 
jfcii'ssiiinei-s  shall  !»■  pcrfoniied  hy  coiitniet,  excupt- 
fcg  the  layiiiL!  of  the  water  jiipcs,  and  such  other 
%ori<s  as  in  tlie  opinion  of  the  enf,'iiieer  of  the 
I'aii  1)0  inori!  iirolitahly  per 


14,  iiicorp<irating  the 
I IV  ."{IJ  Vict.  e.  104,  s.  17, 


L   TKANS.\rTIONS   Bk.wkkn. 


A  testator  lilaced  his  two  sons  in  possession  of 
certain  portions  of  his  leal  est.ite,  inleiiiliii^'  to 
convey  or  devise  the  same  to  tiiem,  hut  ihiring 
his  lifetime'  retained  the  full  eonlidl  of  the  prop- 
erty ;  notwithstanding  this,  the  sons  inaile  value- 
ahloiniproveiiicnts  upon  their  res|n'ctive  portions. 
I'^pon  a  hill  filed  after  the  dei-e:ise  of  the  lather  for 
a  dislrihiition  of  the  estate,  the  court  refused  to 
make  to  the  sons  any  .illowanee  in  res|iect  of  such 
inii)r()Veiuents.     l-'mittr  v.  h'iiiirM)ii,  !>  I'hy.  I.V). 

Tlio  owner  of  real  estate  having  buconio  great- 
ly enfeehled,  and  iinahh^  to  wait  upon  himself, 
id  e..niinissioiieis  can  I.e  mor.^prolital.ly  per-  ]  „„-^,.^,,,  j,,  |,i^  ^,,„  ^j^.^t  j,-  i„,  „.,,„|,|  ,.,,||,„,„i.,|,  hj.., 
Ibnned  hy  day  work  :  llehl,  that  the  ^^oI■<ls  i  ,,^.,j  f,^,.|,,^  ,^^^^^  ^^^^^^^,  ^,,  ,,^,^|,,^.  ^^j,,^  ^i^^^  father, 
*byeoiit.acfMidnotnece»sanly  meanl.yeoii-ij^,,,,   j.^,.^  ^,_.^,,^  ,,f  ,,;,,,   ,,,„.i,       ^^-^  |j,-,     ^1,.^^  |u, 

■      I  lis  to  relieve  the  defendants  ' 
from  liahility  for  work  done  upon  an  executed 
rol  contract.       Mr  11  rim  il  <il.   v.    The  W'lilir 
tom/K/'-'M',//!  ('.<  fur  till- '  "ilji  iif  Olhuni,  40  (I.  K  80. 
»G Wynne,  .).,"  sitting  alone. 


OTTAW.V  CITY  I'ASSKNliEll   RAILWAY. 

Si:i-  StUKKT  JJ.VILWAV.S. 


(.)LTI.AWltY, 

.See  EXKIKNT. 


OUTllACES  UI'ON  TIIK  FKOXTIEll. 
.S'c  (,'iti.MiN.VL  Law. 


[Y  OF). 

•y  for  a  town  emu. 

[ion  heldin.laiuiaiy 
,  .-,  of  10  &  U  \  K- 
lideiit  househol'ii! 
,U,  -1  C.  -L.  Cham':. 

X  against  defemlai;: 
lir  statutory  pci«it 
Idraiu   in  one  of  t: 
lawa,  and  leaviuu 
any  fencing,  guai 
■ased,    ^passing  al'i.. 
juved,  and  in  c(iii= 
.pleaded  the  gciui 
f.  80,  8.  •1'^,  «-»•-  tl'' 
Igave  them  the  saii 
Vld,   that  they   wt: 
;  act  couiplaineil 
:ui,  i.e.,  digginjjt: 
properly,  not  i'" 
Itho  general  issue  i 
■is  aiiplic'a\)le,  is  '■ 
dice  to   the   stati:: 
„„.     Hehl,  also,  til. 
iiited   to  six  nieiit 
■cruing  within  wn 
,d  limited  l>y  'l^i' 
s.  35,0.,  foraltlK"': 


fact  underscal.so  as  torelieve  the  defendants  ]  ^^.^,,,,,j  ^,j^.^  ^,,^,  ^,^^,^^^  „|,„,,  ^^|  ,,.,,  j^^,  |^,|^,  ,-,^^,,,.,,) 

was  resident,  to  his  son.  'I'o  this  proposal  the 
son  acceded,  and  removed  with  iiis  family  to  the 
residence  of  tiie  father  :  llehl,  rcviisiiig  the 
decree  lielow,  0  Chy.  4011;  liiat  there  ii.nl  not 
been  suliieieiit  part  performaiK'c  to  take  the  case 
out  of  the  Statute,  ot  l''rauds.  lilmL-  v.  liliu-l:,  '1 
E.  &  A.  410. 

A  father  and  son  lived  together  on  the  same 
farm,  of  which  they  (ditaiucil  a  lease  in  their 
joint  names,  the  son  having  for  several  years, 
owing  to  the  inlirm  state  ol  ids  father's  health, 
the  entire  management  of  the  farm  ;  and  any 
moneys  he  reccivi-d  from  the  stile  of  the  iirodiice 
thereof,  he  was  in  the  habit  of  banding  over  to 
his  mother  for  safe  kee]iing,  tliiis  forming,  as  it 
were,  a  common  fuml.  .^nliseijuently  lie  ellecled 
a  purchase  of  the  farm  in  ids  ow  ii  name,  wlieii 
he  paiil.'<l, 000  <in  account  of  the  iinrchasc  money, 
derived  partly  from  private  funds,  and  partly 
from  the  fund  held  by  his  mother,  .mil  gave  a 
mortgage,  with  the  usual  covenants,  for  the 
residue  of  purcliase  money,  on  which  he  siibse- 
i|uently  made  a  payment  of  .':!|,")"J0,  si,(ioo  of 
which  he  borrowed  from  his  wife,  the  balance 
being  maile  iiii  partly  of  funds  of  his  own,  jiartly 
of  funds  obtained  from  tiie  common  liuisc.  'I'lie 
father  claimed  that  the  pnicliasc  h.id  been  made 
for  his  benetit  and  the  beiielit  of  the  son  and 
his  brother,  and  filed  a  bill  to  enforce  such  claim. 
The  son  answered,  denying  having  made  the 
purchase  in  the  manner  alleged,  and  claiming  to 
bo  the  solo  owner  of  the  property,  suliject  to  tlio 
support  of  his  father  and  mother  out  of  the 
same  ; — Held,  that,  in  the  absence  of  any  writing 
signed  by  the  son,  nothing  was  shown  to  take 
the  case  out  of  tiie  Statute  of  Frauds  ;  and  even 
if  the  defence  of  the  statute  were  noc  set  up, 
sufUeiont  was  not  shew  n  to  entitle  tiic  father  to 
a  decree  on  the  ground  of  contract  (Spragge,  (!., 
diss.,)  or  on  the  grounil  ;i  rcsuiting  trust  in  liis 
favour,  by  reason  of  his  liaving  paid  a  portion  'i. 
the  jiurciiase  money  (SpraLrge,  C,  duliitaut  ). 
Wildv  V.   Wdih;  20  Ohy.  -flL 

Although  the  general  rule  is  that  the  mere  fact 
of  one  tenant  in  common  liolding  possession  of 
the  entire  estate  will  not  render  liim  liable  to  ;i 
co-tenant,  who  might  himself  enter  and  enjoy 
the  possession  with  tlie  other,  and  the  court  will 
not  in  such  a  ease  interfere  with  the  dealing  of 
such  co-tenant  in  regard  to  the  pro))crty  ;  still, 
wliere  the  co-tenant  in  possession  was  the  mother 
of  the  other  co-tenants,  all  of  whom  were  in- 
fants at  the  time  of  her  second  marriage,  the 
court,  at  the  instance  of  one  of  the  children  who 
hail  attained  majority,  restrained  the  liusl)and 


OVERHULDINti  TEXAXTS. 

.SVc  Laniii.oui)  and  Tknant. 

OYER  AXD  TEKMIXER. 
.SVc  CuiMiNAL  Law. 


I. 
IL 


I'AUKNT  AND  CHILD. 
Tkansai  in.Ns  Kftwekn,  •2622. 
MiscKi.i.ANKois  Caseh,  2G24. 


111.  (iins  liv  I'AKKN'rs  TO  Children- — See 

Cut. 

:IV.  Uniiif.   Inklikn-ce  —  See  Fraud  and 

MlSUKrUKSKNTATION . 

v.   MAlUUAliK  SETTI.K.MEX'rS— iS'ee    FllAUDU- 
I.KNT  CoNVHyAXC'ES. 

VI.  Ii.i.EfJtrTM.vTE  Child— SVe  Bastard. 

"VII.  Infants— .SVc  Infant. 

■^11.  r  >ssession  of  Land — See  Limitation 
OF  AiTioNs  and  Suits. 

IX.  CoNTu.y'Ts  OF   HiuiNij— .S'ce  Ma.ster 

AND  SEllVAN'r. 

X.  Seduction  of  Child— »SVe  Seduction, 


mukta^ 


>."^"T" 


"n 
1 


2C>2:\ 


PAIJLFAMKNT. 


nnil  wifu  from  aulliiig  <ir  iliH])i)iiitiK  of  thu  oro|)H|  iluviauit  to  th(t|)likiiititt',  iiml  tliiit  li<tliii<l('\i'niti 

of  tli(!  ciii'iiiit  yt'iir  (If  the  |iiofcfilH  tliiTfof,  im- !  a  will  no  iliH|iiwiti^  of  it,  itinl  alli'j,'!'!!  tliiit  lir  ; 

liss  tiny  iMiilriliiipk  til  liiiii),' into  court  ciiu'tiiiiil 

of  Ninli   iiroci'idH  ;  lint  ri  fuxid  to  intirfcrc  witii 

till'  |ioNNi'HMion  of  tilt'  iniitlii'r  ami  lirr  IiiimIi.'uiiI  in 

rt'siH'it  of  |i|i^viiiiiM  \  iMrs  ;   altliiinjjili  hm  to  Miirli 

yiars  tlu'  inol lirr  inij;lit  have  liicii  acconiitalili:  to 

luT  infant  i  liilcliin  as  trnstir  for  tliiiii.       /luli^ 

V.  .1/0//;//,   I-.'  Cliy.  VM). 


tcniliMl  not  to  alter  till!  iliH|ioNiti<in  llirrdiy  in  ic 
tliiTrof,  Till'  loiirt,  ninli'r  tlu'sr  riiciiniMtan.  1 
rrfiiHeil  tilt'  ri'lii'f  (irayi'il,  ami  ilJMiniHsi'il  tlir  I, 
with  foMtH.  Orr  1:  (»ir,  "JO  ( 'liy.  ••-.">,  ninail. 
niioii  mill  followi'tl,      ,/ilih   V.  .//7,/), '.M  ( 'hy.  \\ 


A  father  ami  son  cnti'i'iil  into  inutiial  IioihIm, 
till!  father  a),'reeinK  that  |ii!<t  liefore  liin  ilu.ith  ho 
wonlil  eonvey  lii^  farm  to  the  hoii  in  fee  ;  ami  the 
Hon  HLMieiiif,'  that  he  would,  ilniinj,'  liin  latherH 
lil'e,  work,  till,  ami  ini|irove  the  farm  in  a  ^'oml 
ami  faini'like  manner,  ami  woiiM  eoiiMiilt  hin 
father  in  alt  thin^'M  rea-Honalile.  (,liiarrelH  took 
iilai'e  afti'rwarils  ;  the  moii  treateil  tin.'  father 
tiaillv,  thoii^'h  he  iliil  mithiiii^  wliieh  at  law 
woiliil  III:  a  lireaeh  of  the  eoinlitioii  of  his  liomi  ; 
ami  ultimately  the  father  left  t!ii-  farm,  the  noii 
retaiiiili),'  |ioNHiNHion  until  ejeeteil  at  the  fatlier'n 
(tiiit  :  lIcM,  in  a  suit  liy  the  hoii  against  liiH 
father,  that  the  eolitraet  slionlil  not  lit'  eliforeeil 
atfiiiiwt  the  father.  M,-I),,„nl,l  V.  Itns,,  17  Chv,  !  Nt.n.tatnerot  on,,  oi 
It?.-  '      ami  who  hail  the  e; 


ir.    MlsrKl.iANKiifS  f'ASM, 


057 

Aildiuaey  of  eim>«iilvrntioii  ia  not  iieccBSiiry  to 
niaint.iiu  a  traiisaetion  iimlerthe  l.S  Kli/. ;  though 
the  inailei|iiary  may  altoril  some  eviileiii;u  of 
jiililty  knowleil^e.  lUlt  ,1  eonveyanee  by  a  father 
to  his  son,  ill  1  niisiileratioli  of  an  annuity  of  less 
\alue  than  the  |iro|nrty  eoiiveyeil,  lines  not  sug- 
gest the  son's  guilty  kmiwleilgeof  a  frainl  liy  his 
father,  in  tin.'  same  way  that  a  i.'onveyaiiee  for  an 
iiiailei|U  ite  price  to  a  stranger  snmetinio.s  iloes. 
Ciiini(lirf' V.  I'ltn-ii',   llM'liy.   KKS. 

J.  \V.  B.,  a  wiilower,  was  loeatee  of  the  crown, 
ami  iigretMl  with  his  son  .1.  H.  to  assign  his  in 
torest  ill  the  laiiil  mi  eoinlitioii  of  his  son's  mak- 
ing certain  ]iayiiiciits,  ami  iieiforming  certain 
fterviees  for  the  father,  which  were  all  iltily  iiiaile 
anil  iit^rformeil  ;  ami  afteiwanls  the  patent  was 
issued  in  tiie  naiiu!  ot  .1.  15.,  liy  which  naiiic  the 
father  was  known  to  the  oilicerH  of  the  laiiil 
granting  il<  partmciit.  Mi  inwliilu,  liefore  the 
issuing  of  the  [latciit,  the  t.itlicr  marrit'il  again. 
The  son  ilnring  all  the  father's  life  coiitiiiuud  to 
occupy  tilt!  premises,  making  valuahlt;  improve- 
meiits,  without  any  claim  hy  the  father  except 
for  his  sujipdrt  under  the  agreement  niadi: 
lietwt^eii  the  father  iiid  son.  After  the  luthev's 
death  the  widow  tiled. a  liill  for  dower  in  the 
premises,  liiit  the  court  Held,  that  even  ail- 
inittiiig  that  the  grant  of  laiul  was  to,  anil  was 
by  the  governmeiit  meant  to  he  to  the  father, 
that  he  could  he  treated  only  as  a  trustee  for  the 
sou,  and  ilisiiiissed  the  hill  with  costs,  liiinisx. 
Biinw,  21  Chy.  7. 

The  plaintiff  alleged  that  having  remained  at 
home  working  for  his  father  until  he  was  of  the 
age  of  '25  or  '_'()  years,  he  then  told  him  that  he 
must  have  wages,  whereupon  the  father  agreed 
that  he  would  purchase  a  certain  farm,  and  that, 
if  plaintitf  would  remain  at  home  and  work  until 
the  land  was  jiaid  for,  he  would  convey  the  same 
to  the  plaintiff;  that  the  plaintiff"  accordingly 
remained  with  and  worked  for  his  father  until 
the  farm  was  fully  paid  for,  and  of  which  the 
father  put  the  plaintiff  in  possession.  In  answer 
to  a  hill  for  a  specitic  performance  of  the  alleged 
agreement,  the  father  jiositively  denied  the 
agreement  alleged  hy  the  hill,  although  he  ad- 
mitted that  he  had  bought  the  land  inteniling  to 


Ulioii  an  action  brought  against  the  1  sciiitn' 
of  a  testator  for  the  board  and  educali"M  i>i   I 
(the  testator's)  daughter,  a  verbal  eoiitiact,  .il  (I 
most  for  three  ye.ars,  wan  pioved  with  the  I.  -t. 
tor,  and  knowledge  of  his  death  being  sIiivmi  I> 
the   plaintill's   tlicinsi  Ives,    by   charges   iiia<l 
theiraeeoiiiit ;      Held,  that  the  coiitraet  not  ' 
a  binding  one  upon  the  testator  if  alive,   tin 
tion  could  not  lit:  maiiitaiiicd  thereon  agaill^l  t: 
executors  after  his  ih^atli.      Iiiii'ihili  nf  Am//. .  r 
//(-■  Sacml  llnirt  v.  Mutlh,  ,!■.■*,  t  at.,  10  D.  I'.  tX 

In  an  .■ulministration  suit  it  appeared  that  1 
!  »tt:pfatlier  of  one  of  the  children  of  the  deei  a-i 
ire  of  sueii,  had  been  siiiil  1 
the   child's   biiard   while  at   school,    his  ninil,, 
being  a  creditor  of  the   estate,    and   lieitlu  1 
nor  lier  husband  having  any  funds  to  pay  fni  ~ 
board  while  there  Were  fniiils  applicable  tie  n' 
-Held,   that  the  stepfather  should    be  alln« 
the  costs  of  such  suit.     .Ui  ir.'n  <  v.   A'c/A  '/.  '-' '  li 
544. 

Where  a  father  and  son  lived  together  on  ciitii 
land  of  the  father,  and  continued  to  do  hii  aft- 
a  eiiiiveyance  by  the  lather  to  the  sou  ;— lli! 
that  the  son's  possession  alter  the  coiiveyaii 
did  not  affect  a  subsei(iient  pui'i'haser  fnnii  ' 
father.     Slurlitniinn  v.  1/1;//^,  I,"!  C'liy.  ri74. 
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I. 


.MiNis'i'F.i;s  or  Tin;  Ckown. 
I.  Cliiiiiijc  iif  OJiee. 

DMemlaiit,  wliilu  a  memljer  of  parliament,  was 
appointi'il  tiitlu'dHu't'iif  postmaster-general,  and 
again  re-eU'cted  I'nr  tiie  same  conKtitueiiey.  On 
tne  21)th  .Inly  lie  Rsiniuil  tliiit  otKoe,  ami  within 
a  month  was  a|i|iiiiiiteil  president  of  the  eouncil, 


li>i't\\H  hack  lor  re  eli'i'tiiin  :  Hild,  that  allliini),di 
Ntieh  a  |iroi'eediliK  Was  piohalily  not  ('oiitriii|ilaled 
hy  the  act,  it  wan  allowed  hy  it  :  that  the  cmirt 
conld  not  look  at  ihiVnilaiit's  niotivcs,  or  strain 
the  coiiHtriictioii  of  the  -itatiiti'  so  as  to  imi.osv  a 
penalty;  iind  that  whether  tlie  eoiirsi^  taken  was 
or  was  not  eoi\sistiiit  with  the  system  of  pnlitieal 
j,'i>Vernniellt  estl-Mishcd  ill  this  proVlliee,  was  a 
(|iiestioii  which  they  coiild  not  t;ike  into  eon- 
Hider.ition.  MiDn'in  II  v.  Smith,  17  (,l.  W.  'AM. 
See  also  Mni-ilinull  v.  Miinliiiinlil,  H  ('.  I'.  47!». 

Sue  31  Viet.  c.  '2.'),  sees.  .',  (i,  IJ. 


1  I.     l'lilVII.I'.i;i;  (PI-    I'AnilAMKNI'. 

I.    ///  Actiiiiis  Aijiiiini  Ml  iiiliirti., 

A  nieinlier  of  parli.'Uiieiit  had  I'ornicrly  the 
privilege  ol  lieiiig  sued  hy  hill  and  .-■.innnons,  not 
liy  the  ordinary  process.  This  was  aholished 
hy  1'2  N'iet.  e.  (iii,  How  contained  in  the  ( '.  L.  I', 
Aet,  s.  "2.  l'"or  decisions  under  the  old  inactieo, 
,Sce  Mi'Kuiiiii  V.  I'lithi  i-i/ill,  'Pay.  .'iriO  ;  rhil/it  v. 
,]trKiirJi,  5  (>.  S.  SO;  Muhun  v.  Kniinl'iinii  r,  I 
(,>.  W.  3;i4;  lliiii-k.'*  V.  Crniitt  it  nl.,  \]'.  T.  2 
Vict.,  I!.  1.V  11.  Dig.  .333;  Lyifiry.  /luiillini,  5 
().  n.  ()32, 

In  an  action  against  a  niemhor  the  declaration 
wonld  not  he  set  aside  for  a  variance  hetweuii  ifi 
and  tlio  original  hill.  Jill'  v.  MrXnli,  1  (,>.  B. 
41.3. 


/', 


Arrinf.  II III!  A/lnehiiii iil. 


An  attaehniciit  was  granted  against  a  sherifF 
who  w,is  a  nieinhcr  of  pailiament,  for  not  re- 
turning a  writ  iiursuant  to  a  rule  of  eonrt.  /iell 
V,  Biieliiiiiiiii,  M.  T.  I  Vict. 

^Members  of  parliament  in  Upjier  C'anaila  have 
the  same  privilege  from  arrest  as  in  Knglaml. 
One  of  the  defendants,  Kcing  a  meniher,  was 
arri^sted  on  the  '2!tth  Noveiiilier,  IS.")1,  under  aii 
attaehniciit  issued  against  him  as  an  attorney 
for  non-payment  of  a  delit.  The  last  prt'ci'ding 
scs^ion  liming  which  he  had  lieeii  a  niemhcr  I'X- 
pired  oil  3((th  August,  I8.">1,  and  that  parliament 
was  dissolved  on  the  (Jth  Novciulier  follow iug. 
which  otlice  he  I'l'sigiieii  oil  the  same  day,  and  On  the  lOth  Deeemher  he  was  again  elected,  and 
on  the  next  day  was  re-nppointed  to  his  old  in  I'el  ruaiy  ajiplieil  to  he  discharged  on  the 
ofiBoe  of  postiiiiistcr-gciieral  :— Held,  that  this  !  ground  of  ]irivilege  :  Tfidd,  that  lie  was  not 
waB  authoii/cil  hy  tiie  "20  N'iet.  c.  22.  The  :  privileged  under  tlie  first  election,  as  at  the  time 
penalties  imposed  hy  that  act  apply  to  niemhers  '  of  arrest  he  was  not  a  nieniher,  and  more  than 
of  thft  asscmhly  retaining  their  seats  witlnmt  re-  forty  days  had  elapsed  from  the  close  of  the  last 
electipn  after  acceiit.ince  of  otKee,  and  not  only  session  ;  hut  that  lie  was  entitled  to  his  discharge 
to  pttftons  ahsolutcly  incligihlu.  The  exemption  I  as  a  niemher  of  the  new  iiarlianuiit,  having  Keen 
contldned  in  the  seventh  clause  is  not  confined  [.arrested  within  forty  days  next  hefore  the  return 
\o  onlj  resignation  and  acceptaneo  of  ofhce,  Imt  i  of  the  writ  of  election.  The  return  at  the  new 
allows  the  change  to  he  repeated,  and  the  person  '  election  was  held  sullicieiitly  provcMl  l>y  the  atH- 
may  thus  go  liack  to  the  same  otlice  which  he  j  davit  of  the  applicant.  Itii/nm  v.  Uanilili-  it  <il., 
first  resigned.     It  was  stated  in  the  pleadings  I !)  (,).  H.  r)4(i. 

that  the  ministrv,  of  which  defendant  as  post- i       .         i.i.     i  ^  •     ^  i         r        i- 

■  ' -•  I  An  attachment  .against  a  meinoer  of  parlia- 
ment is  illegal,  and  may  he  set  aside,  though  no 
proceedings  nave  been  taken  upon  it.  S.  ('.,  1 
i".  R.  222.— P.  C!.— Burns. 

An  order  to  commit  to  close  custody  for  not 


master-general  was  a  iiieiiiher,  all  resigned  office 
on  the  2yth  .Inly,  and  on  the  2iid  August  were 

d  Subjects  and  A  succeieded  hy  the  oiipusition,  who  resigned  on 
the  following  day  :  th.it  on  the  (ith  the  old  min- 

.4  andAssessmi'iiil-  istrywere  re  aiipoiiitcd,  hut  took  ditlerent  offices 


piinllfii-ddon,  2(131. 
hal'iiw,  2()33. 
Iirrt*^c)'{t,  2633. 


from  those  which  tiny  hefore  held,  and  on  the  |  attending  to  he' examined  pursuant  to  ajmlges 
7th  raiiglied  again  and  were  re-appointed  to  their  order  is  a  coinniitnicnt  for  contempt,  not  a 
old  pUces  ;  and  it  was  alleged  that  the  .appoint-  j  commitnieiit  in  execution.  A  niemher  of  parlia- 
ment to  a  ditlerent  office  in  the  first  instance  ment  is  therefore  nut  privileged  from  arrest 
163 
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under  such  or-ler,  and  a  party  uoiuniittcd  under 
it  is  not  entitled  to  his  discharge  on  payment  of 
the  debt  and  costs.  Seniblo,  that  if  tlio  order 
be  so  framed  as  to  entitle  defendant  to  his  dis- 
charge on  payment  of  tlie  claim,  the  privilege  of 
parliament  would  avail  against  it.  Jhiulvrnou 
V.  Dickmn,  19  (I  B.  r)!)2. 

An  order  will  not  be  made  for  the  examination 
of  a  judgment  debtor  whose  lumie  is  in  the  pro- 
vince of  Quebec,  though  temporarily  residing  in 
Ontario,  attending  to  liis  duties  a.*  a  member  of 
parliament.  Idijan  v.  McGntmj,  o  1*.  K.  1)4.— 
C.  L.  (Jhamb.— Hagarty. 

A  member  of  the  provincial  j)arliament  is 
privileged  from  arrest  for  forty  (lays  after  the 
prorogation  or  dissolution  of  jiarliament,  and  for 
the  same  period  l)efore  the  next  appointed  meet- 
ing. WmUivorth  ct  itl.  v.  limtUuii,  2  C.  L. 
Chamb.  7(5. — Mcl^ean. 

Defendant  applied  to  set  aside  an  arrest  for 
irregularity ;  his  application  was  defeated,  not  on 
the  merits,  but  owing  to  plaintiffs  a))plying  for 
and  obtaining  an  order  to  ameuvl  : — ^Hehl,  there- 
fore, that  the  plaintiff  was  still  at  lil)erty  to  move 
after  the  amendment  against  the  arrest  on  the 
ground  of  illegality.     Ih. 

Where  a  party  having  privilege  had  been  in 
contempt  for  non-compliance  with  an  order  of 
the  court,  and  the  order  nisi  for  a  8C(iuestration 
had  been  duly  served  ;  but  between  that  and 
tht  application  for  the  writ  to  issue  the  i)arty 
had  ceased  to  be  a  member,  the  court  refused 
the  writ,  and  directed  the  party  moving  to  com- 
mence proceedings  for  the  contempt  de  novo. 
MfijiTit  v.  Jfaniioii,  4  Chy.  148. 

An  application  to  commit  the  sitting  member 
for  contempt  in  not  attending  the  investigation 
before  the  county  judge  as  a  witness  for  his 
adversary,  refused,  /ii  ra  Essr.c  Election,  4  L. 
J.  212.— C.  C— Chewett. 


3,  Other  Cate.f. 

The  house  of  asseml-ly  has  the  power  of  ini- 
prisoning  persons  guilty  of  contempt  in  answer- 
ing or  refusing  to  answer  (juestions  before  a 
select  committee.  McXaltv.  li'idnxdlit  al,  Dra. 
144. 

To  an  actiim  on  a  bond,  alleging  a  departure, 
defendants  i)leaded  that  the  debtor,  by  virtue  of 
a  warrant  of  the  speaker  of  the  house  of  assem- 
bly; then  in  session,  was  reipiired  to  attend  as  a 
witness  before  said  house,  and  that  to  obey  the 
warrant  he  left  the  limits  and  remained  away 
ten  days  :-  -Held,  no  defence,  as  it  was  not 
shewn  that  the  speaker  knew  the  debtor  to  be 
on  the  limits,  or  what  occasion  there  was  for 
requiring  his  attendance,  or  that  any  process  had 
issued  by  which  he  was  placed  in  custody  of  an 
officer  while  absent.  Brown  el  at.  v.  Paxton  et 
al.,  19  Q.  B.  238. 

The  engagements  of  a  witness,  who  was  a  sen- 
ator of  the  dominion  and  a  member  of  the  ex- 
ecutive council,  at  his  duties  at  ( Ottawa,  where 
the  senate  was  in  session,  were  deemed  sufficient 
excuse  for  not  procuring  his  attendance,  and 
good  grounds  for  putting  off  the  hearing.  Ifnn 
V.  Attorney-General,  2  Chy.  Chamb.  38(). — Tay- 
lor, Secretari/.  . 


III.    El.KCTION  OF  MiO.MIlER.S. 

1.  Propertij  tjinitlijiration  of  CdniltdateK. 

Hehl,  1.  As  in  the  Nortli  Victoria  co'.e,  th 
the  Dominion  Election  Act  of   1874  not  lien 
retrospective,  the  (juestion  of  property  ()ualiiic 
tion  of  candidates,   at  elections  for  meml)er> 
the  house    of  commons  held  before  the  pass:; 
of  the  Dominion  Klection  Act  of  last  session, , 
still  be  raised  in  pending  cases.     2.  That  it 
not  necessary  for  an  elector,  demanding  tlie  jr 
perty  (pialification  of  a  candidate,  to  tendfi- 1 
necessary  declaration  for  the  candidate  to  niiiL 
the  intention  of  the  statutes  being  that  the  i  ,l 
did.ate  must    himself  prepare  the   declaniti 
3.  That  if  the  property  (jualitication  of  a  cm 
date  be  proi)erly  demanded  at  the  right  time,  t 
demand  must   he  complied  with  ;  and  it  is  i 
sufficient  after  the  return  of  a  eanilidate  is  c 
tested,  for  him  to  shew  that  at  the  time  of ! 
election  or  return  he  was  duly  (pialitied.    ('<■ 
well  Eleetion  Pitition — ffurttl  et  al.  v.  Cuiin i 
10  L.  J.  N.  S.  2.10.— E.  C.-}?ichards. 


2.  Xiiinindtion. 

A  nomination  paper  for  the  lumse  of  coinnv 
was  signed  by  twenty-five  persons.    TwentyiV 
of  the  nimes  were  on  the  voters'  lists,  but  tlirmi. 
some  omission  one  was  not.     This  person  i, 
suflicicnt  property  to  be  on  the  list,  and  had  li- 
on the  roll  for  the  previous  year  :-  Held,  iiii 
.37  Vict.  c.  9,  D.,  that  the  nomination  papuni 
nevertheless  sufficient.     Semble,  that  a  rutiir 
ing  officer  is  both  a  ministerial  and  judicial  > 
cer.     South  Henfreir  Eleetion  ('(i-« — liaimir 
v.   MeDoiojall,    11  L.  J.  N.  S.  47.— E.    ('. 
W  ilsoii 

Held,  following  the  decision  of  the  Cliaiui! 
in  the  Diindas  case  (not  reported),  that  the  iiu 
ing  of  the  electors  at  tlie  nomination  of  a: 
dates  is  a  meeting  "for  the  purpose  of  proiiU'i 
the  election  of  a  candidate,"  within  the  iiu'iu. 
of  3()  Vict.  c.  2,  s.  2,  O.  Xorlh  Miihllexet  Eh. 
Petition — Cameronw  McDowjall,  12  L.  .l.\ 
14. — E.  C — Spragge. 


3.    Voteri*. 

(a)  Xoturalixcd  Snhjretif  iind  Aliiii-:. 

Held,  that  naturalized  subjects  are  imt 
(juired  to  procure  certificates  of  naturalizati' 
order  to  entitle  them  to  vote.  West  Elifni'l 
tion,  9  L.  J.  330. — Parliamentary  Comniittn 

Where  the  voter  was  born  in  the  United  St,, 
botli  his  parents  being  British  born  subjects 
father  and  grandfather  being  U.  E.  I.dva; 
anil  the  voter  residing  nearly  all  his  li!- 
Canada:  — Hel<l,  entitled  to  vote.  Shu- 
Eleetion  Petition,  7  L.  J.  N.  S.  213.— K.i 
lUchards. 


(b).    Voter*'  Lixt  and  AxaenHmeut  Hull 

Where  the  voter  had  been  originally,  It 
ISO.')  or  18(>(!,  put  upon  the  assessimiit 
merely  t')  give  him  a  vote,  but  by  a  siibsi, 
arrangement  with  his  father,  made  in  h' 
18()(5,  he  was  to  8Uj)port  his  father,  and  api'l, 
rest  of  the  procecas  to  his  own  support :— 1! 


A 
if  hi 
or  (K 

Pm 

Broc 
Hagi 

Th 
thati 
year, 
thep 
it  tot 
Aagn 
toryj 
be  vft 
act, 
byth 
nope] 
name 
to  the 
before 
Thei 
Sfith: 
of  tlMl 


262r 


2629 


PARLIAMENT. 


2G30 


fMbmuehs.  ' 

;„»  (./  Ciindlihiii:*. 

rt)i  Victoria  cp-.e,  tli 
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leld  l)eforo  the  imssi; 
\ct  of  last  session, - 
jr  eases.     '2.  That  it 
;or,  demanding  the  y. 
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the  candidate  to  niak 
ites  being  that  the  ta 
repare  the   deelarati ; 
iiualitieation  of  a  eiiii 
ed  at  the  right  time,  t: 
lied  with  ;  and  it  is  i; 
n  of  a  eamlidate  is  ( ' : 
that  at  the  time  of  ', 
ts  duly  (lualitied.     (V 
}fitr\lt  vt  III-  V.  Caiiin-' 
C  — Kichards. 


Lhat  if  he  had  been  put  on  originally  merely  for  | 
|he  ijurpose  of  giving  a  vote,  and  that  was  the 
■Xote  (jiustioned,  it  would  have  been  bad,  but 
i^iug  continued  several  years  after  he  really  be- 
came tlie  occupant  for  his  own  benefit,  he  was 
ifntitledto  vote,  though  originally  the  assessment 
*ei{an  in  his  name  merely  to  qualify  him.  .SVoc- 
.i»o»'  A7«V'""  I'Mion,  7  L.  J.  N.  S.  213. -E.  C. 
^Richards. 

4  The  name  of  a  voter  being  on  the  poll  book  is 
"miaiii  facie  evidence  of  his  right  to  vote.     Jb. 

'*  The  only  (luestimi  as  to  the  qualification  of  a 
<i|(»ter  settled  liy  the  Court  of  Revisi(m  under  the 
.j^sessment  x^ct  is  tlie  one  (  f  value.     Jb. 

P  Where  the  voter  and  his  son  leased  certain 
"gfoporty,  and  the  lease  was  drawn  in  the  son's 

Sme  alone,  and  when  the  crops  were  reaped 
e  son  claimed  they  belonged  to  him  solely,  the 
voter  owning  otlier  property,  but  being  assessed 
f<ff  this  only,  and  voting  on  it  :— Held,  that 
nHhougli  he  was  on  the  roll  and  had  the  necessary 
qualilicatioii,  but  not  assessed  for  it,  he  was  not 
«|titled  to  vote.      Ih. 


ninalion. 
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■;^f  a  man  be  duly  assessed  for  a  named  projjcrty 
fll^the  roll,  even  though  there  was  a  clerical 
.  «tifDr  in  describing  such  property  in  the  voter's 
li|^  or  erroneously  setting  down  another  pro- 
Sty  on  the  voters'  list,  if  no  (piestiou  or  dilfi- 
enlty  arose  at  the  poll  as  to  the  taking  the  oath, 
the  'vote  will  not  be  struck  off  on  a  scrutiny. 
Brorkrillr  ElcctUm  I'ltitlon,  7  L.  J.  N.  S.  221.— 
E.  C.-Hagar«:y. 

When  a  voter,  properly  assessed,  who  was 
aooidentally  omitted  from  the  voters'  list  for 
polliug  sub-division  Xo.  1,  where  his  i)roperty 
£qr,  and  entered  in  the  voters'  list  for  sub- 
division No.  2,  voted  without  question  in  No.  1, 
tilOUgh  not  on  tlie  list— vote  held  good.     Jl>. 

Quft're,  even  if  acciilentally  omitted  from  the 
voters'  list,  sboulil  the  vote  be  received.  Of 
OOtirse,  if  luestioued  at  the  poll,  it  could  not 
have  been  received,  not  Ijeing  on  tLe  voters' 
liai    //'. 

A  voter  duly  (lualitied  is  not  to  be  disfranchised 
if  his  name  is  entered  af.  tenant,  instead  of  owner 
or  occupant,  or  vice  versA.  S'ormou/  Election 
PetUion,  1  L.  J.  N.  S.  213.— E.  0.— Richards ; 
Brocki-ilk  Election  Petition,  lb.  221.— E.  C— 
Hagarty. 

The  32  Vict.  c.  21,  s.  7,  and  siib-s.  1,  O.,  enacts 
that  the  clerk  of  each  municipality  shall,  in  each 
yeaCf  make  from  tlie  assessment  rolls  a  list  of 
the$er8ons  entitled  to  vote  therein,  and  deliver 
it  tftitbe  clerk  of  the  peace  on  or  before  the  IStli 
Aoiput.  By-siib-s.  .1,  this  period  shall  be  diree- 
toryonly  to  the  clerk,  "  and  the  saitl  lists  shall 
be  valid  and  etlcctual  for  the  purposes  of  this 
act,  even  though  not  so  completed  and  delivered 
by  the  said  period  of  time  ;"  and  by  sub-s.  10, 
no  person  shall  be  admitted  to  vote  unless  his 
name  appear  on  the  last  list  of  voters,  delivered 
to  the  clerk  of  the  peace,  "  at  least  one  month 
befote  the  date  of  the  writ  to  hold  such  election. " 
The  writ  to  hold  the  election  Wiis  testeil  on  the 
28th' February,  1871.  The  list  of  voters  for  one 
of  the  townsliips  ill  the  electoral  division  was 
made  up  from  tlie  asst-ssment  roll  of  1870,  and 
■warn  to  on  the  latli  August ;  but  it  was  not 
delivtred  to  the  clerk  of  the  peace  until  tlie  17th 


March,  1871.  The  list  for  18()i),  had  been  de- 
livered on  the  19th  August  of  that  year.  Per 
Richards,  C.  J.,  and  Morrison,  J.,  the  list  (.:  ISfi'J, 
was  the  <me  which  shouhl  have  been  used.  Per 
A.  Wilfon,  J.,  that  of  1870  was  properly  used ; 
for  that  the  month  should  be  construed  to  mean 
a  month  from  the  15th  August,  when  the  roll 
shimhl  have  been,  or  any  earlier  day  wlien  it 
may  in  fact  have  been,  delivered  ;  that  the  roll, 
though  delivered  too  late,  would  not  otherwise 
be  "valiil  and  efTectual  for  the  purposes  of  this 
act ;"  and  the  neglect  of  the  clerk  should  not 
be  allow  ;d  to  disfranchise  voters.  There  were 
41  voters  on  the  list  of  ISfJO,  who  wore  not  on 
that  of  1870,  but  it  Wius  not  shewn  that  the  vote 
of  any  one  entitled  to  vote  by  either  list  had 
been  rejected  ;  nor  was  it  shewn  or  suggested 
that  the  use  of  one  roll  instead  of  the  other 
could  have  in  any  way  atVeeted  the  result  of  the 
election  : — Held,  that  the  election  was  not  avoid- 
ed. Till'  Election  t'lir  the  Klcrtoriil  DiciMon  <if 
the.  CoinHji  of  Mon'ck,  32  Q.  B.  147. 

Under  the  Dominion  Election  Act,  1874,  the 
assessment  roll  is  conclusive  as  to  the  amount  if 
the  .assessment ;  Ijut  the  mere  fact  of  the  nai.ie 
(<f  a  person  being  on  the  roll  is  not  conclusive  aa 
to  his  right  to  vote.  The  returning  oflicer  is 
bound  to  record  the  vote  if  the  person  take  the 
oath,  but  that  is  not  conclusive.  Xurth  Victoria 
Election  Petition  —  Cameron  v.  Mwh  nnnn,  10 
L.  J.  N.  S.  217. — E.  C.  —  Richards,  .Spragge, 
Hagarty. 

Mistfikes  in  coj)ying  the  voters'  lists,  should 
not  deprive  a  legally  qualilied  voter  of  Ji-'s  vote, 
(th(nign  the  returning  otKcer  might  properly 
refuse  to  receive  it, )  any  nn-re  than  the  name  of 
an  uiKiUP.lified  voter  being  on  the  list  would 
give  him  a  right  to  vote.  But  the  mere  fact  that 
the  lists  were  not  correct  alphabetical  lists,  or 
had  not  the  correct  number  of  the  lot,  or  were 
not  properly  certified,  or  tlie  omitting  to  dr)  some 
act  as  to  whicli  the  statute  is  directory,  is  no 
ground  for  setting  aside  an  election  unless  some 
injury  resulted  from  the  omission,     lb. 

The  names  of  certain  voters  who  were  entitled 
to  vote  at  the  election  appeared  on  the  last  re- 
vised assessment  roll,  anil  should  have  appeared 
on  the  copies  of  the  voters'  lists,  as  furnished  to 
deputy  returning  olHcers,  but  were  omitted  from 
such  lists.  They  tendered  their  votes  to  the 
deputy  returning  otHcer,  and  many  of  them 
stated  they  desired  to  vote  for  the  petitioner, 
Semble,  that  these  votes  must  be  counted  for 
the  petitioner,  if  it  were  clear  that  they  ten>Iered 
their  votes  and  intended  to  vote  for  him.  North 
Victoria  Election  Petition  —Cameron  v.  Marlen- 
nan,  11  L.  J.  N.  S.  l(i,3.— Q.  B.— A.  Wilson. 

The  above  decision  aflirmed  on  appeal.  The 
petitioner  upon  a  scrutiny  of  the  ballots  having  a 
majority  in  his  favour,  it  appeared  that  the  names 
of  eighteen  persons  upon  the  last  revised  assess- 
ment roll,  and  entitled  to  vote,  were  omitted 
from  the  copies  of  voters'  list  made  for  the  pur- 
poses of  the  election,  and  their  votes  were  rejec- 
ted by  the  returning  officer.  Eight  of  them  ten- 
dered their  votes  for  the  petitioner  at  the  poll,  and 
f(Uir  others  made  affidavits  tliat  they  wished  to 
vote  for  him,  which  they  left  with  the  returning 
officer.  The  other  six  tendered  their  votes,  but 
did  not  say  for  whom,  but  there  was  evidence 
that  they  declared  at  the  poll,  though  not  to 
1  the  returning  officer,  that  they  would  have  voted 
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for  the  petitioner  :—  Held,  iin  ground  for  setting  !  Where  the  father  had  made  a  will  in  his  sen 
aside  the  election  ;  for  that  it  was  competent  to  i  favour,  and  told  tlie  son  if  he  would  work  ti 
receive  the  evidence  sliewing  how  they  intended  :  place  and  support  the  family  he  would  giv 


to  vote,  and  it  Wius  clear  tlierefore  that  their  re 
jectioii  had  not  afl'ectcd  the  result.  S.  C,  37 
Q.  B.  234. 

Under  37  Vict.  c.  4,  s.  ">,  O.,  the  county  judge 
has  the  right  to  uxaniine  and  decide  whether  the 
person  olijeeting  to  any  votes  in  the  list  of  voters 
IS  a  voter  or  person  entitled  to  he  a  viiter,  al- 
though such  complainant  may  appear  on  the  roll 
as  duly   qualilieil.     The  judge  having  found  ivs 
facts,  on  the  evidence  liefon;   him,  that  one  of 
the  two  complainants  did  not  give  tlie  notice  of  | 
his  complaint  riMjuired  by  sec.   (J,  and  that  tlie 
other  was  not  entititled  to  be  a  voter  :--IIeld, 
that  Ills  decision  could  not  be  reviewed     In  re  ; 
/^(/•.s(*».'t  (Iik/  Toms — 7)'r  Vdto'n'  LiM  of  O'oilcrirh,  •, 
30  i).  B.  88.  I 

The  list  of  voters  re(|uired  to  be  posted  to  vari- 
ous persons  under  37  Viet.  c.  4,  (). ,  was  prepared 
anil  certiiied  by   the  clerk  of  the  municipality,  ; 
ready  for  transmission  on  a  certain  day,  b\it  he  i 
died  before  that  ilay  came,  .and  they  were  in  fact 
transmitteil  by  his  successor  without  any  alter- 
ation in  the  certiticate.     They  were  regular  in 
every  respc't,  with  tliis  exception  : — Held,  tliat 
as  sec.    3  of  >37  Vict.    c.  4,  was  only  directory, 
and  as  the  object  of  the  statute  was  fultilled  to  ' 
all  intents  and  purposes,  tlie  list  was  suHicient  to  j 
give  jurisdiction  to  the  county  judge  to  revise  it. 
Jn  re  /'fri-siuii   of  I'oti-r.i'  J^IsIk  o/' llir  'J'iiirn-<liij>  of' 
aixlirkh,  G  I'.'K.  213.— C.  L.  Chamb.— Mor- 
rison. 

See  Wcxt  Ehjhi  Elr,:tU„u  0  L.  J.  3,30,  p.  2028  ; 
See  also  Rii/iiiit  (-./•  nl.  ('Imnihi  i-a  v.  AUUoii,  1  L. 
J.  N.  ,S.  244,  p.  2431. 


(c)  Property  (^unUjiaifkni. 

"Where  father  and  son  live  together  on  the 
father's  farm,  and  the  father  is  in  fact  the  prin- 
cipal to  whom  money  is  paid,  and  who  distriliutes 
it,  and  the  son  lias  no  agrcenient  binding  on  the 
father  to  compel  him  to  give  the  son  a  share  of 
the  proceeds  of  the  farm,  or  to  enltirate  a  share 


to  him,  and  the  entire  management  remaiiic  i 
I  the   son's  hands  from  that  time,  the  proi'i  i- 

b'  ing  assessed  in  both  names—  the  ]irotits  ti. 
j  applied  to  pay  the  debt  due  on  the  place: — IIil 

that   as   tlie    understanding   was   that   the  , 

worked  the  place  for  the  support  of  the  fiiim; 

and  l)eyond  that  for  the  benctit   of  tlie  i v-ti; 
[  wliicli  he  expected  to  possess  under  his  fiitlhi 

will,    and  he   did  not   liohl  immediately  t..  i 

own    use    and  beiielit,    he  was  not  entitkil  ; 
!  vote.     Jli. 

Where  the  objection  taken  was,  that  tlic  vi :, 

was  not  at  the  time  of  the  final  revision  ni  t 

;  assessment  roll  the  bona  fide  owner,  occujiaiit 

:  tenant  of   the   property  in   respect  of  wliirh 

I  voted,  and  the  evidence  shewed  a  joint  occuii.ii, 

on  the  jiart  of  the  voter  and  his  father  on  h: 

rateil  at  $'240  :-    Held,  that  tlie  notice  given  , 

!  not   point  to   the  objection  that  if    the   pait 

1  were  jnint  occupants    they   were   insullii  in,; 

■  rated.     The  learneil  iliief  jui-t' •■■  intiniatcil  i; 

if  the  objection  had  lieeii  pro;  taken,  ov  ii  • 

counsel   for  petitioner  (wlios,     /iterest  it  w.i 

sustain  the   vote)  had   stated   tliat   he  was 

lirejudiced  by  the  form  of  the  olijection,  he  h. 

have  held  the  vote  bad.      //(. 
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Where  the  voter  had  only  received  a  il«  ' 
the  property  on  vvliich  he  voted  on  tlir  ! 
August,  1870,  but  previous  to  tiiat  date  had! 
assessed  for  and  jiaid  taxes  on  the  place, 
not  owning  it: — Held,  that  not  possessing': 
iiualitication  at  the  time  he  was  assessed,  ■: 
the  final  revieioii  of  the  roll,  he  was  not  until 
to  vote.    Ih. 

Where  the  voter  was  the  cipiitivble  owiiir, 
deed  being  taken  in  the  father's  name,  Imf 
son  furnishing  the  money,  the  father  in  m 
tioii  with  tlie  assent  of  the  son,  and  the  jne 
not  divided  :  —  Held,  that  being  the  ei|ii:' 
owner,  notwithstanding  the  deed  to  the  lir 
he  had  the  right  to  vote     Ih. 

Wlierc  the  voter  w.as  tennit  of  certain 
perty  behinging  to  his  father-in-law,  and  1 
the  expiration  of  his  tenancy,  the  father  in 
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of  the  land,  and  the  son  merely  receives  what  the  j  ^vith  the  consent  of  the  voter  (the  latter 


pel 


father's  seiise  of  justice  dict;ites  ; — Held,  the  son 
has  no  vote.  Stiinnout  Eli'dioii  J'lfiHon,  7  L.  J. 
N.S.  213.— K.  0. -Richards. 

In  a  milling  business,  where  the  agreement  be- 
tween the  father  and  the  son  was,  that  if  tlie  S(ui 
would  take  charge  of  the  mill  and  manage  the 
business  he  should  have  a  share  of  the  profits, 
and  the  son,  in  fact,  solely  managed  the  business, 
keeping  possession  of  the  mill,  and  applying  a 
portion  of  the  jiroeeeds  to  his  own  use  : — Held, 
that  the  son  had  such  an  interest  in  the  business, 
and,  while  the  business  lasted  such  an  interest 
in  the  land,  as  entitled  him  to  vote.     Jh. 

Where  a  certain  oecuiiancy  w.as  proved  on  the 
part  t)f  the  son  distinct  from  that  of  the  father, 
but  no  agreement  to  entitle  the  son  to  a  sliare  of 
the  profits,  and  the  son  merely  worked  with  the 
rest  of  the  family  for  their  common  benefit  :— 
Held,  that  although  the  son  was  not  merely  as- 
sessed for  the  real,  but  the  personal  iiroperty  on 
the  place  (his  title  to  the  latter  being  on  the  same 
footing  as  the  former)  he  was  not  entitled  to 
vote,     lb. 


witness  to  the  lease),  leased  the  pr(i]in: 
another,  the  voter's  lease  not  expirini: 
November,  and  the  new  lease  being  made  i 
2Sth  .March,  1870:— Held,  that  after  the  m 
der  by  the  lease,  to  which  he  was  a  siili^! 
witness,  he  ceased  to  lie  a  tenant  on  tlu'  > 
March,  1870,  and  that  to  entitle  him  to  \ 
must  have  tiie  (lualitieatiou  at  the  time  ■ 
final  revision  of  the  assessment  roll,  tlnni. 
necessarily  at  the  time  he  voted,  so  lim; 
was  still  a  resident  of  the  electoral  divisii 
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AVhere  a  verbal  agreement  was  made  ]«']t  u  it^iat 
the  voter  and  his  father  in  January,  l>J'mt*WM|ted 
on  this  agreement  the  vuter  from  that  Uil  ^*'ocMflff 
exercised  control,  and  took  the  proceed-  Q-  B,  132. 
own  use,  altliough  the  deed  was  not  cX'  SeeCbri 
until  September  following: — Held,  enii:.,;,,;,^^  ., 
vote.     Jb. 

Where  it  was  proved  that  an  agreement ' 
(verbal  or  otherwise),  that  the  son  slnml  -s, 

one-third  or  one-half  of  the  crops  as  his  en  ,,4 

such  agreement  was  bonil  lide  .acted  mi.  i:    Wh«a  u 
being  duly  assessed—  vote  held  good  ;  tL  '*  Wb  |get 


.  a  will  in  l>>s  ^"'i 
le  woul'l  work  ;- 
y  ho  would  glVi 
Joineiit  vemaiiu  .1  l 
time,  the  l>voi"V      : 
I— the  v>otits  t.. 
ithe  vlace-.-ll.i 
was   tliat   till'   - 
..port  of  the  faim; 
\uM  of   the  i-t;,t. 
s  uiitler  Ills  ':>*'"; 
iniiiie.Uately  t..  i, 
was  not  eutitkil  : 

n  was,  that  the  \;  ■■ 
tinal  revision  ol  • 
c  owner,  oemilKii.t 
i-csiieet  of  whirli 
weaajointocuuiai. 
,u\  his  fathor  on  1, 
;  tlie  notice  giv.ii  ■ 
11  that  if    tlie  y-n: 

were   iusutUtui; 

f.:>  intiniateil  t: 
ro.  taken,  o'-  ii  • 

los,  r.terest  it  wib 
itecl  that  he  wiis 
Dlie  objection,  lie  \N. 

r,nly  veceivea  a  .U, 
lie  vote.l    on   the 
IS  to  that  ihite  ha.l . 
ixes  oil  the  vhur, 
hat  not  iiossessui,^  ■ 
.  1,0  was  assessetl,  ■ ' 
r„U,  he  was  not  eiit;. 

he  eiiuitahle  owun. 
father's  name,  l>ir 
y,  the  father  m  "> 
lie  sou,  antl  the  I'V" 
lat  heing  the  e'l".- 
the  deed  to  the  Ui' 

Ih. 

s  teu:nit  of  certain 

ivvher-in-law,  au.U- 

uiucy,  the  father  u. 

v,,ter  (the  latter  1^- 
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ry  test  being,  bad  the  voter  an  actual  existing 

turest  in  the  croii  growing  an<l  grown.  Brock- 
il/i  Elicllou  Pflitiuu,  7  L.  J.  ^'-  f^-  221.— K  C— 
Jagarty. 

\  Wliere  it  is  proved  that  for  some  time  past  the    ^__ 
ner  has  given  up  the  whole  management  of  the  ',  ^,,  ^  fe.  ^^^jj^.^^  ^^  ^^^^^  ,,  ,^.  ^^.,^^^^  ^,^^^^ 

rmtoliis  son,    retammg  his_  right  to  be  sup-  ^^^^  but  also  for  what  all  the  peoj^le  whom 


I  the  way  in  which  tlie  agent  is  spending  that 
money,  liut  .iccredits  and  trusts  him,  and  leaves 

[  him  the  power  of  spending  tlie  money,  although 
he  may  have  given  directions  that  none  of  the 
money  should  l>e  impropeily  spent,  there  is  such 
an  agency  estaldished  that  the  candidate  isliablo 


retaining  his   right  to  be  sup 
prted  from  the  product  of  the  place,  the  son 
paling  with  the.  crops  as  his  own,  au<l  disposing 
tliein    to    his   own  use— the    soil's    vote    is 
kI.     ll>. 
clearly  established  course  of  dealing  or  con- 
Ict  for  years  as  to  management  and  disposition 
lore iiis,  "and  acts  done  liy  the  sou  in  the  nianagc- 
itof'the  t'arni  :— Held  sutKcient  to  establish 
linteiest  in  tlie  crops  in  the  son,  though  the 
Ideiicc  of  any  original  agreement  or  bargain 
1  licit  clear.     Ih- 


(jrii/  {Siiiit/i  liiiliiKj) 
Jjtuidir,  S  L.  J,  X, 


that  agent  employs  may  (h 
Eli'i'thtl)  J'lfi/iiiii  —  lliliiti 
.S.  17.— E.  C— Mowat. 

Where  bribery  by  an  agent  is  proved,  costs 
follow  the  event,  even  tliongh  personal  charges 
made  against  the  resiioiideiit  have  not  been 
proved,  there  having  been  no  additional  expense 
occasioned  to  the  respondent  by  sueli  personal 
charges.     J  I). 

The  friends   of   the   candiilate  formed  them- 
If  tlie  evidence  would  warrant  a  jury  finding  I  selves  into  eommittees,  and  some  of  them  volnn- 
the  cn.ps  (sav  in  the  year  preceding'the  last  i  t-irdy  distributed  cards  and  canvassed  different 
Bssiiiciitl  to  lie  the  property  of  the  voter—the  I  l"c-alities  with  books  containing  lists  of  voters, 

noting  certain  particulars  as  to  promises,  kc. 
These  canvassers  often  came  acnjss  voters  in 
public    houses,    ami   when   there,    according   to 


asses 

vote  is  gooil.    lit. 

No  (ii.estion  of  actual  title  is  to  be  entertained, 
ooonpaiicy  to  the  use  and  benelit  of  the  occupant 
being  sullicielit.      /''. 

■Where  the  i  wiierdies  intestate,  and  the  estate 
descends  to  .sever.al  children,  only  the  interest 
of  the  actual  ocupaiits  is  generally  to  be  C(Ui- 
sicUred.  (Aia'i'o,  unless  the  occupant  be  shewn 
to  be  receiving  the  rents  and  protits,  and  on  ac- 
count of  a  party  interested,  though  not  in  a.;tnal 
possession,  a  iilere  lialiility  to  account  is  not  to 
be  OOnsidered.     //). 

jrehl,  that  by  tlie  Dominion  Electiiui  Act  of 
1873,  the  (lualiricatioii  of  voters  to  the  house  of 
commons  was  regulated  by  the  Ontario  Act. 
North  I'ictiii-iu  Elictinii  l\titi<m-—('aiMrtin  v. 
Machnmu),  10  T.  J.  X.  S.  217.— E.  C— Rich- 
ards, Spraggc,  Ilagarty. 


;,.ft 


(d)  Di.iiiKiilijication. 


custom,  treated  those  whom  they  fouii<l  there, 
and  thus  spent  their  money  as  well  as  their  time. 
On  this  being  represented  to  those  who  had 
charge  of  the  money  for  election  expenses,  the 
latter,  in  several  cases,  reimbursed  the  can- 
vassers : — Held,  that  these  general  payments,  if 
not  excee<ling  what  would  be  paid  to  a  jiersoii 
for  working  tlie  same  time  in  other  employments, 
W(mld  not  be  such  evidence  of  bribery  as  to  set 
aside  an  election.  7ia.>7  '/'uraiitd  Klirtloii  /'( /ifloii 
—lii'itiikk  v.  faiiiinm,  8  L.  .J.  X.  S.  U.S.— E.  C. 
— Kichards. 

Held,  that  a  candidate  is  responsible  for  the 
corrupt  acts  of  suli-ageiits  and  persons  acting 
under  them.  Semble,  that  no  limit  can  be  placed 
to  the  number  of  parties  through  whom  the  sub- 
agency  may  extend,  even  though  the  chain  is 
not  purposely  lengtlienc'd.  Xiinidra  Elict'tvn 
Pitifwii-lihu-k  V.  P/ii,iil>,  10  L.  J.'X.  S  317.— 
E.  C— Hagarty. 

Responsibility  for  acts  of  sub-agents.  Kimj- 
■itiiu  Kli'ctiiin  I'l-fttmn — Sli-mirt  v.  Slaahnndd,  11 
L.  .1.  X.  S.  1!).— E.  ('.— Riehards. 


Bpd,  that  a  po-stmastcr  of  a  city  is  not  liable 
to  tfipenalty  for  voting  at  an  election  for  a  j 
menWer<if  the  house  of  coiiuiions  of  the  iloiiiiiiifui. 
But,  isemble,  per  Hagarty,  0.  J.,  he  is  not  en- 
titleii  to  vote,  aiiil  sliouMliedo  so  his  vote  might 
be  etrnck  oil'  on  a  scrutiny.  .Vkcki/c  v.  Dtacon, 
Smythe  v.  J)au'<m,  -li  t'.  P.  441. 

Tlw  words   "illegal   and   prohibited   acts    in 
ref<»«^ce  to  elections."  used  in  .'U  Vict,  c   3,  s.  3,  ,  ,,oses,-(;anvassing  in  company  with  candidate, 
h  acts  done  mcoimection  with,  or  to  ,  \'„,,„,,^ii ,.:,,, .f,,,,,  p,tlth.„B,n,h,  v.  Maahmdd, 

10  L.  J.  X.  S.  313.— E.  C. -.Spragge. 


What  acts  constitute  a  person  an  agent  in  a 
parliamentary  election,  considered. — Canvassing 
combined  with  other  acts.     An  accumuhition  of 
!  trilling    acts.  —  Attendance    at    meetings.  —  En- 
trusting a  person  with  money  for  election  pur- 


,n  sue 
or  in  reference  to  elections  ;  not  all  acts 

_ _     are  illegal  and  prohibited  under  the  elec- 

Isessment  roll,  thmi.  tjjmjjjpn^.    'W^,  rjgiit  to  vote  is  not  to  be  taken 

he  voted,    S()  lon-  awftjfir  the  vote  forfeited  by  the  act  of  the  voter 

lie  electoral divisi'ii  unl(5^jinder  a  plain  ;uul  express  enactnient,  for 

1    )„.it  is  lltoatter  in  which  others  beside  the  voter  are 

meiit  was  nia.u    _  .^^j^j     /»  iv   7'/,-  Eln-lUm  for  tl„-  Toiim  of 

■r  111  -l/n'^'^^y'   ';,'  »roe*«*//f  luid  th  Totra.-^ldo  of  Elizuh.-ihtoint,  32 
voter  from  that  tu..  ^  i    J 

took  the   procecl-  '*'        ^    ' 

e   deed  was  not  cxt     SeeVoriiintll Eltcfioii  Pelitinii — Bcnjiii  v.  M<ir- 

wing  -.—Held,  i^MUlonaUti  11  L.  J.  N.  S.  81,  p.  2042 


llthat  an  agreement  j 
1  that  the  son  sli"«. 
If  the  crops  as  his  o« 
louil  tide  acted  oil  • 


4.  Aiji'nts  ami  Canrnswi's. 
WhWk  a  candidate  puts  money  into  the  hands 


When  a  large  and  general  authority  is  given 
to  an  agent,  the  candidate  will  be  held  res- 
ponsible for  the  acts  of  sub-agenta  of  such 
person.     lit. 

Eviilence  of  what  acts  constitute  agency  con- 
sidered. L'liiiloii  Kliclioii  Pilit'utn — PriUliard 
V.  Walker,  10  L.  J.  X.  S.  281.— E.  C— Hagarty. 

Hehl,  following  the  judgments  in  the  London 
election  case  and  the  Kingston  election  ease,  that 
a  candidate  is  not  distjualilied  by  the  corrupt 
acta  of  his  agents,  under  3(»  Vict.  e.  27,  s.  IH,  I)., 
without  his  knowdeilge  or  consent.  t'orninill 
Elcr/ioii  Pelilion--lii  rtjin  v.  Macdumild,  11  L.J. 


".*"!.  1   U  good  ;  tl'*  histgent,  and  exercises  no  supervision  o\er  {X.  ,S.  81.  — E.  C— Spragge 
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Held,  that  the  evidence  set  out  in  the  report, 
did  not  constitute  Peters  an  agent  for  tlie  peti- 
tioner, so  as  to  make  the  latter  responsible  for 
his  acts.  North  Victoria  Elrction  J'efittoii — 
Cameron  v.  MaclouxDi,  11  L.  J.  N.  S.  I(i3  ;  37 
Q.  B.  2.34. 

QuiiTe,  whether  the  giving  by  an  agent  of  a 
free  dinner  to  a  number  of  voters  who  have  come 
a  long  (listanee  in  severe  winter  weather,  the 
eviilence  not  shewing  a  corrupt  intent  on  the 
part  of    the   agent,    is   a    "corrupt  act."     Jl>. 

About  a  dozen  of  the  electors  met  some  time 
before  the  nomination  to  consult  as  to  the  candi- 
date who  should  run  in  the  interest  of  the 
political  party  to  wliicli  tliey  belonged.  By  them 
and  others  the  respondent  was  nominated  and 
accepted  the  nomination.  'J'hey  met  occasionally 
to  report  progress  and  consult  as  to  the  canvass. 
One  of  them  named  Sullivan,  on  the  election  day, 
during  tlie  hours  of  polling,  treated  some  of  the 
electors  at  a  tavern.  The  respondent  was 
present,  .and  gave  a  silent  consent  to  the  act,  and 
drank  with  the  rest  : — Held,  that  Sullivan  was 
an  agent,  and  that  the  respondent  was  a  party 
to,  and  personally  responsible  for,  a  corrupt 
practice  under  the  above  statute.  Xorlh  Weiit- 
ivorth  Election  Petition — Christie  v.  Stock,  11  L. 
J.  X.  S.  19(>.— E.  t\— Draper.  AlKrmed  on 
appeal.     Ih.,  206. 

The  mere  fact  of  a  j)olitioal  association  putting 
forward  and  supporting  a  particular  candidate, 
does  not  make  every  member  of  the  association 
his  agent,  thougli  the  candidate  may  so  avail 
himself  of  their  services  as  to  make  them  his 
agents.  t)ne  M.,  the  reeve  of  a  township,  exert- 
ed himself  strongly  in  favour  of  the  respondent, 
to  whom  he  was  political'y  op])osed,  and  against 
the  other  candidate,  and  attende<l  meetings  where 
the  respondent  was,  and  ypoke  in  his  favour. 
The  reason  for  his  supi)orting  the  respondent  and 
opposing  the  ministerial  candidate,  with  whom 
he  was  p(ditically  in  accord,  was,  that  the  min- 
istry of  the  day  had  separated  the  township  of 
which  he  was  loeve  fi'oin  the  riding.  He  was 
much  annoyed  and  indignant  at  this  separation, 
and  aiwiounccd  Ins  intention  of  using  all  his  in- 
fluence ag.ainst  the  ministerial  candidate : — Held, 
that  the  (piestion  of  agency  being  one  of  intent, 
the  respondent  never  conferred,  and  M.  never 
assumed  the  authority  of  an  agent  for  the  re- 
spondent. North  Creij  Khctiim  I'ritnon — Hoard- 
man  V.  Scott,  1 1  L.  J.  N.  S.  242.  1'his  was 
reversed  on  appeal. 

Held,  that  if  an  .agent  partakes  ot  a  treat 
during  the  hoars  t)f  polling,  the  election  is 
thereby  avoided.  South  Ehkcx  Election  Petition 
—McGee  v.  Whjk,  U.L.  J.  N.  S.  247.— E.  C— 
Spragge. 

By  the  constitution  of  the  reform  association 
for  the  east  riding  of  Northumberland,  each 
delegate  to  the  convention  was  actively  to  pro- 
mote the  election  of  the  candidate  appointed 
by  the  convention.  The  candidate  had  himself 
been  for  six  years  a  member  of  this  organiza- 
tion, and  was  familiar  with  its  objects  and  con- 
stitution. He  haJ  also  as  a  delegate  acted  for 
other  candidates  in  the  promotion  of  their  elec- 
tions, and  expected  the  like  assistance  from  the 
present  meml>ers  of  the  association.  No  com- 
mittees were  fonned,  and  it  was  the  recognized 
business  of  the  association  to  see  to  the  neces- 
sary canvass  and  organization  for  polling  day  : — 
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Held,  that  delegates  to  the  association,  and  iict-, 
ing  as  such  in  promoting  tlie  election  of  the  lan- 
didate,  were  liis  agents,  for  whose  acts  he  w.ij 
responsible.  Eaxt  North umtterland  Election  I',, 
tition — Caxey  v.  Ferris,  11  L.  J.  N.  S.  328.- 
E.  C.—G Wynne. 

In  this  case  the  respondent  forwarded  sdin. 
books  containing  names  of  voters  to  one  .1.  II 
to  put  "  into  good  hands  to  be  selected  l)y  hit 
for  canvassing. "     Among  others,  .J.  H.,  gavu  uu- 
of  the   books  to  B.,  who  was   found  guihy  i; 
corrupt  practices,  under  32  Vict.  c.  21,  s.  (id,  ^ 
Gwynne,  J.,   held,  that  J.  H.  was  an  agtnt 
the  respondent,  specially  authorized  to  apimii.; 
sul)-agents,  and   that  under  such  authority  i. 
appointed  B.  a  sub-agent,  and  that  the  rc.si«.; 
dent  was  responsil)lc  for  tlie  corrupt  iiraetio 
of  B.,  under  the  provisions  of  30  Vic'^.  e.  2,s.  ,'),i' 
W'elktnd  Election  Petition — Buchucr  v.  Citrrii,  1 
L.  J.  N.  S.  273.— E.  C. 

See  Soutli  Or  ford  Election  Petition — /loj>l:iit.<- 
Olicr,  11  L.  .J.  N.  S.  1()1,  p.  2(5.-)!  ;  In  r.  ! 
Election  for  the  Ton'n  of  lirockvillf  and  the  '/'■„!■ 
.s//t>  of  EUzabethtown,  32  (j.  B.  132,  p.  2()40. 


IV.  Bribery  and  Corrupt  Pbaotices. 

1.   Trentinij. 

Declaration,  for  hire  of  horses  and  cariiaa 
ami  provisions  furnished.     I'lea,  that  the  :illi.l 
debt  was   contracted   for   and    cm    account 
spirituous  li(iuora  and  other  refresliniciits  i; 
nished   liy  the    plaintiff    to   defendant   and  . 
friends  and  supi)orters,  during  a  parliaiiRiii,,- 
election,  at  which  election  defendant  was  a  ^^, 
didate,  and  for  work  and  services  perfornuil,  ■■:, 
for  provisions  and  materials  provided  by  pi.,: 
titt'  for  defendant  as  a  candidate  at  and  (hn;; 
said  parliamentary  election,  contrary  to  tin  !. 
and  statutes  in  such  ease  made  and  proviikd 
Held,  a  good  plea,  under  23   Vict.  c.    17.  > 
Moltashed  V.   Piad,  23  Q.  B.  4,32. 

The  distribution  of  licpior  on  the  polling  l; 
with  the  ot)ject  of  promoting  the  electiun  ■ 
candidate,  will  maki>  '.is  election  void,  nii 
.34  Vict.  c.  3.  (!re)/  (Sonth  Jfidin<i)  Electiun  /' 
tion—lfiinter\.  Lauder,  8  L.  J.  N.  S.  17.— K. 
— Mowat. 

Held,  Liiivt  the  furnishing  of  refreshinont  t  . 

voter   by  an  agent  of  a  candidate,  without  •  ' 

knowledge  or   consent   of    the   candidate,  _  ^ 

against  his  will,  will  not  be  sufficient  Lnuin  ' 

set  aside  an  election,  if  not  done  corruptlj-  orn  ^ 

intent  to  influence  votes.     East  Toronto  7;'/,.  ' 

Petition— Uennick  v.  Cameron, ^ih.  J.  N.  S,  i  * 

— E.  C— Bichards.  = 

Upon  (piestions  reserved  by  the   rota  h 
under  the  (Jontroverted  Elections  Act  of  I'   • 
it  appeared  that  H.  and  B.  v.. ted  for  resimiii 
H.  kept  a  saloon,  which  was  closed  on  the  i»l 
day,  but  upstairs,  in  his  jirivate  ri^sidono. 
gave  beer  and  whiskey  without  charge  tun 
of  his  friends,  among  whom  werefriend.snt 
candidates.     B.,  who  had  no  license  to  sell  li; 
sold  it  at  a  place  near  one  of  the  polls  to  aL 
sons  indifferently.     This  was  not  done  by  K 
B.  in  the  interest  of  either  candidate,  or  to;:  »Bal  jjipe 
ence  the  election,  B.  acting  simply  for  the  pur  ^urdf  tunc 
of  gain  ;   and  the  candidate  ilid  not  know    TV^- 
sanction  their  proceedings  : — Held,  though  ■  <»  J*  J*  JN 
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■ome  doubt  as  to  B.,  that  neither  H.  nor  B.  ha(l 
comiiiitte.l  any  corrupt  practice  within  sec.  4<  of 
84  Vict.  c.  3,  O.,  and  therefore  had  not  forfeited 
their  votes';  for  they  had  not  been  guilty  of 
bribery  or  undue  inrfuence,  and  their  acts,  if 
[IcKal  and  prohibited,  were  not  done  "  in  refer- 
ttce  to  "  the  election,  wliich,  under  sec.  47  of 
_4  Vict.  c.  3,  is  requisite  in  order  to  avoid  a  vote. 
Kj  ri  till-  EIrclion  for  the  Town  of  lirorkcillc  ami 
\e  ToivnMp  of  Elizahethfoini,  32  Q.  B.  132. 

I  Effect  of  treating  as  a  corrui)t  practice  con- 
idered  Kimi-tton  Elertkm  Pflition—Steivart  v. 
)af<l<wald,  \\  L.  .1.  N.  .S.  19.— E.  C— Richards. 
lH"ld,  that  the  receiving  of  a  treat  by  the  re- 
tondfi'it  during  the  hours  of  polling,  does  not, 
iderscc.  (Wof  32  Vict.  c.  21,  ().,  which  must 
(coiLstrued  strictly,  either  avoid  the  election  or 
jioder  him  liable  to  any  penalty.  Xorth  (Ireji 
JBeeti'in  l\t'ilhm~-Bo(inlman  v.  Scott,  11  L.  J.  N. 
8,242.— E.  C— tJwymie. 

-Semble,  that  as  to  the  seller  or  giver  of  the 
treat,  the  only  person  liable  to  the  penalty  would 
be  the  tavern-keeper,  as  the  statute  does  not 
llhorize  two  penalties  for  the  same  act.     lb. 

JeLl,  that,  if  an  agent  i)artakes  of  a  treat 
during  the  houns  of  polling,  the  election  is  there- 
W  avoided.  South  Em-x  Election  Petition— 
XdJee  v.  WkjIc,  11  L.  J.  N'  S.  247.-E.  C- 
SpiWgge. 

Beld,  1.  That  32  Vict.  o.  21,  a.  6(5,0.,  is  limited 
in  its  efl'ectto  tiiveni-keepers,  &c.,  who  alone  can 
sell  or  give  hiiuor  ao  as  to  avoid  the  election. 
Dnn>er,  C.J.,  (lissonted,  holding  that  s.  00  ex- 
tajoTs  to  all  persons  who  sell  or  give  li.juor  in  a 
tawrn.  2,  That  the  words  of  the  section  "Mu- 
nioipahties  in  which  the  polls  are  held,"  and 
"irithin  the  limits  of  such  municipality,"  are 
aiei:  conHneil  to  the  municipality  in  which  are 
hM.  the  polls  at  which  the  voters,  who  are 
treated,  are  entitled  to  vote.  The  prohibition 
ertiBids  to  the  selling  or  giving  li(iuor  within  the 
liatits  of  any  municiiiality  of  the  Riding  in  which 
a  ttltl  is  i)eing  held,  irrespective  of  the  person  to 
w!^m  the  liijuor  is  sold  or  given.  South  Dn- 
te^l^Eh'i ' loll  Pitilion—Fiwewellv.  Brown,  12  L. 
Jii  SE  S.  21().     In  appeal. 

fl|kld,  upon  the  evidence,  that  one  Peters  was 
protMrly  held  not  to  have  been  an  agent  of  the 
petmoner  ;  and  tluit  the  dinner  given  by  him  to 
forty  electors  at  a  distant  polling  place  iii  the 
win&ir,  where  there  was  no  iiin,  was  not  shewn 
e  been  corruptly  given  or  accejjted,  nor 
.ere  sutficieiit  eviilence  that  these  persons 
led  at  the  election.  Xorth  Victoria  Elec- 
ition — Cameron  v.  Maclennan,  11  L.  J.  N. 
;  37  Q.  13.  234. 

S«|jVoiV/(  Miildle^^ex  Election  Petition— Cam- 
eron r.  McDuUijalt,  12  L.  J.  N.  S.  14,  p.  2G43. 


Alleged  expenditure  of  money  intended  to 
influence  a  certain  class  of  voters,  viz.,  keepers 
of  public  houses  ;  hiring  of  rooms  at  public 
houses  to  hold  meetings— effect  of,  and  how  far 
a  violation  of  the  law  as  to  bribery.  Kini/ston 
Election — Stewart  v.  Macdonald,  11  L  J.  N.  S. 
19.— E.  ('.—Richards. 


2.  Iliriiiij  RuoniK. 

Th*  candidate  is  not  restricted  to  his  purely 
ptnwaal  expenses,  but  may  (if  there  is  no  intent 
thenRjr  to  influence  votes,  or  to  induce  others 
tp  nrapure  his  return)  hire  rooms  for  committees 
•na  peetinus,  and  em|iloy  men  to  distribute 
OMnbutnd  placards,  and  similar  services.  Eaut 
^Tonatp  Election  Petition— Rennick  v.  Cameron, 
8L.  iIKN.  S.  113. -E.  C.-Richards. 


3.  Ifirinij  Teams. 

Helil,  1.  That  the  hiring  of  teams,  i^c,  is  not 
a  "corrupt  ])ractice"  within  the  ineaning  of  sec. 
3  of  the  Controverted  Election  Act,  1873,  unless 
the  hiring  amounts  to  bribery ;  2.  That  the  words 
"Act  of  Parliament  of  Canada"  in  that  section 
refer  to  an  Act  of  the  Dominicui  of  Canada.  East 
Toronto  Election  Petition —  WiKidlmnse  v.  O'Dono- 
hoe,  10  L.  J.  N.  S.  248.— E.  C.  — Ricliards. 

See  Cornwall  Election  Petition— lierijin  v.  Mac- 
donald, 10  L.  J.  X.  S.  31.3,  p.  2(5.39. 


4.  Fraudulent  Devices. 

Shortly  before  jiolling  day  the  respondent's 
agent  issued  a  circular,  signed  by  the  president  of 
I  the  Reform  Association,  the  substance  of  which 
was  that  they  had  ascertained  upon  undoubted 
authority  that  \Vel)b,  despairing  of  election  him- 
self, was  procuring  hid  friends  to  vote  for  Coch- 
rane. This  st.atement  Webb  declared  to  be  false  : 
Held,  that  this  was  not  a  "  fraudulent  device," 
within  the  meining  of  s.  72of,32Viet.  c.  21,0.,  to 
interfere  with  the  free  exercise  of  the  franchise 
of  voters.  EiMt  Xortliuiiiherlainl  Election  Petition 
-Ca.'iei]  v.  Ferrin,  11  L,  J.  N.  S.  328.— E.  C.— 
G  Wynne. 


5.   Other  Ca-ies  of  Briherij. 

Semble,  per  Draper,  C.  .J.,  contrary  to  the 
opinion  Expressed  by  Mr.  Justice  (Jwynne  at  the 
trial,  that  sec.  (>()  of  32Vict.  c.  21 ,  ( ). ,  must  be  con- 
stnied  distriljutively,  and  that  umler  it  the  pen- 
alty may  be  inflicted  (1)  on  a  tavern  keeper,  kc, 
who  docs  not  keep  his  tavern  closed  during  the 
hours  of  pcdling,  and  (2)  on  any  ]ierson,  whether 
a  tavern  keeper,  &c. ,  or  not,  who  sells  or  gives 
drink  to  another  within  the  time  and  place  spe- 
cified. Lincoln  Election  Petition — Pykert  v.  Acc- 
lon,  2  L.  J.  N.  S.  1(51.— E.  &  A. 

I'lie  payment  of  a  voter's  expenses  in  going  to 
the  poll  is  illegal,  as  such,  even  though  the 
payment  may  not  have  been  intended  as  a  bribe. 
lb. 

A  candidate  in  good  faith  intended  that  his 
election  should  be  conducted  in  accordance  both 
with  the  letter  and  spirit  of  the  law  ;  and  he 
subscribed  and  paid  no  money,  except  for  print- 
ing. Money,  however,  was  given  by  friends  of 
the  candidate  to  different  persons  for  election 
purposes,  who  kept  no  acccumts  or  vtuichers  of 
what  they  paid  -.—Held,  that  bribery  would  not 
be  inferred  aa  against  the  candidate,  who  neither 
knew  nor  desired  such  a  state  of  things,  from 
the  omission  of  these  subordinate  agents  to  keep 
an  account  of  their  expenditure,  especially  as  the 
law  is  new,  and  contains  no  provision  similar  to 
the  Imperial  statute,  which  required  a  detailed 
statement  of  expen<liture  to  be  furnished  to  the 
returning  officer.     But  it  is  always  more  satis- 
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factory  to  have  the  expenditure  shewn  by  proper 
vouulieis  ;  ami  if  niniiey  is  paid  to  voters  for  ilis- 
trihutiiig  canls,  or  for  teams,  or  forrefnvhnieiits, 
this  will  bu  opuii  to  attack,  and  judges  will  be 
less  inclined,  as  the  law  becomes  known,  to  take 
a  favourable  view  of  conduct  tliat  may  bear  two 
constructions,  one  favourable  to  the  candidate 
and  tlic  otli(!r  unfavouraldc  7v(.</  Tunwlo  Khr- 
t'mu  I'ltilhin — lliiinirk  v.  Ciiiin  ran,  8  L.  J.  N.  S. 
113.  — M  C.-~Kichards. 


ment  had  been  established  as  a  corrupt  practice, 
it  would  have  avoided  I'.'s  vote,  but  not  M.'a; 
and  it  would  not  have  defeated  the  election,  fi,r 
it  was  not  found  to  liavo  been  coaunitted  with 
the  knowledge  or  consent  of  tiic  candidate,  Im; 
the  contrary.  ///  v  llir  Eli-rtio)i  fur  ihv  'i'cirn  ,,, 
liiiicknllf  (Uiil  thu  TuiciikIi'')  oJ  Eralicthliiini,  ,'f 
(l  B.  U'l. 


S(>e  Xiirtli  ■V;'//i''o('   Eli'iiifni  Pi'tilUm — Bi/irm;!, 
\.('oi,h;  10  L.J.    N.  .S. -J.'W,  p.   ;^i)4l>;  Mit.'^kuh 
llulc  when  there  appears  to  have  been  general    Elcrlinii  Pelltiun — Mili-r  v.  .iVti ;•'•(('',  VI  L.  '.  .N 
corruption,  or  only  isolated  cases  of  bribery. —  j  8.  103,  infra. 

Money  given  to  sub-agents  to  expend  without  i  

accompanying  directions. — ( "olouralile  purcliases.  | 
— ("(dourahlc  charity  and  liberality. — Loans  of  I 
money.  -  Hiring  conveyances  to  take  voters  to; 
poll,  (.'oriiiriill Elictiiiii  /'I'liliuii — Ji/ri/iii  v.  Mac-  \ 
doiia/il,  10  L.  J.  Is'.  «.  31.3.— K.  (.'.— .Spragge.       ; 


6.    Unthw  IiiftiicDce. 


Appeal  frojn  a  decision  of  Mr.  .lust'ce  ^Vil.«l,^ 

avoiding  the  election  and  dis(ju,ilifying  the  i,.. 

pondtnt.     Both  tlx!  rcsjioiiilent  and  )iis  oppiiinr;; 

Kemarks  as  to  subs(a-iptions  to  churches  and  '  cla'med  to  be  supporters  ol  the  nimistry  of  tl,. 

charities  given  -x  short  time  before  the  election.  1  day  :    but  the  responi'oi't   '"as    the    v  ;r'."^i)izi, 

lie  Sdiitli   Iliinni    L'liftlu/i  ('ii''i--Jiikiri('  v.  (\iin- '  uuinntunul  caud  latt,  and  cipinijd  that  !ii',  ki, 

ei'oii,  '24  C.  I'.  48S.  j  poiient,    having  lU-iginally   ]k  ;dged    himscli'  ; 

rrii  i.  1     1-      1   •    i.1,  i.    i.  i.      c  J.1       sui)port  him,  and  then  come  out  in  oppositin; 

The  court  declmed.  in  the  present  state  of  the       ' ,  i      *.  i  a       i.  •    ii  »•  i  , •■ 

1        ii       1     ,.•      1      •      4.  I  1        •     T  couhl  not  expect  to  retain  the  conhdence  ot  ti 

law,  the  election  having  taken  place  in  .January,  i.        i  ii    <.        ii         •   •  i    •  i 

,„_,    ,  ,1  ■'^  i.     i.1  i.    c   governinent,  and  that,  as  the  uiinistenal  ciiii 

18/4,  to  exclude  ciKiuiry  as  to   the   i)ayineiit  oi  i  "^   .         in  i     i.    i  i.  i-        <.   / 

'  1  .   ■'  .     i    •'       ,  (late,  whetiier  elected  or  not,   .according  tn I 

iiiL'  to  and  re-    • ,     '    J.         i-i.  i-       i  x-       ii         i 

ideas  ot  constitution.al  practice,  the  patroii;ij;i  i; 

the  constituency  woultl  be  in  his  hands.     Tin; 


travelling  expenses  of  persons  going 
turning  from  the  jioll,   inasmuch   as  the  same 
might  ainount  to  bribery.     .Voc/A  Vklnrin  Elir- 
/idii   J'clilinii    -Ctiiiurdii   v.  Miirli  iHKin,  10  L.  J. 
X.  S.  'J17.-  I'ichards,  Spragge,  Hagarty. 


was  a  grievance  in  the  riding  that  strangers  wi 
sent  up  to  superintend  the  work  on  the  rumk 
and  the  respondent  was  reported  to  have  stiitr 
at  a  juiblic  meeting  that  he  wouhl  eiidi;aviiiir ; 


On  a  petitioner  claiming  the  seat  on  a  scrutiny, 
the  court  declined  on  a  prcliininary  objection  to  i  get  the  evil  remedied,  and  that  "he  woulil  wx 
strike  out  a  clause  in  the  j)etition,  which  claimed  ,  the  patronage,  as  he  was  the  choice  of  the  ;;: 


ernnient — he  would  have  it  whether  electuil 
not  elected";  adding  byway  of  explanation,  ": 
was  the  laying  out  of  moiiej'  on  the  roads  ;i: 
.appointment  of  overseers. "    The  judge  wlui  ti;. 
the  case  held   (1)   that  such  language  did  i 
aiiKuint  to  an  ofiFer  or  promise  of  any  pluci 
employment,  or  a  promise  to  procure,  or  tu  i; 
deavour  to  procure,  any  place  or  employniiiif 
or  for  anv  voter  or  other  person,  within  tin-  I- 
sec.    of  3fi  Vict.  c.  L>,  O;  but  he  held  (2)  tlu! 
amounted  to  undue  intluence  within  the  7'.': 
sec.  of  32  Vict.  c.  21,  O.,  or  accordiiigtothui.it 
nion  Law  : — Held,  that  the  first  finding  of  t. 
learned  judge  was  correct,  but  th.at  the  hh 
was    incorrect.       Mtmk-okd    Election    J'ctitin 
Miller  V.  .Slarrott,  12  L.  J.  N.  S.  19.3.— ('.  A. 


that  the  votes  of  iiersons  guilty  of  bribery,  treat- 
ing and  undue  influence,  sliouhl  be  struck  off  the 
poll.  The  giver  of  a  bribe,  .as  well  .as  the  re- 
ceiver, may  be  indicted  for  briljery  ;  but  (jua're, 
as  to  the  etl'cct  on  their  votes  rcsi)ectively  under 
the  present  state  of  the  law.     Jh. 

Acts  legitimate  in  themselves  done  with  mixed 
legitimate  ,ind  illegitimate  motives.  —  Kxpendi- 
ture  reasonable  or  otherwise,  according  to  atteii- 
d.ant  circumstances.  Kini/.s/ijii  Elertiou  Pefiliini 
—S/eiror/  V.  M(ialo)Hll</,  \l  L.  J.  X.  ,S.  19.— E. 
C.  —  Richards. 

The  English  and  Dominion  election  .acts  as  to 
corrupt  ju'actices  and  their  conseipiences  com- 
pared .and  considered.      J  h. 

The  respondent  said  to  the  wife  of  a  voter  that 
if  she  would  do  what  she  could  to  prevent  her 
liusband  from  voting,  he  wouhl  give  her  a  "nice 
present"  : — Held,  that  this  was  a  valuable  con- 
sideration, within  the  meaning  of  32  Vict.  c.  21, 
s.  (i7,  O.  IhilliDi  Elrc/imi  Petition — J/drri.f  v. 
Barber,  11  L.  J.  X.  ,S.  273.— E.  C— Oyniie. 

One  M„  a  carter,  who  voted  for  respondent, 
.at  the  recpiest  of  1*.,  the  respondent's  agent,  car- 
ried a  voter  five  or  six  miles  to  the  polling  pl.ace, 
saying  that  he    would  do  so   without  charge. 

Some  days  after  the  election,  V.  gave  M.  .?2,  in-  |  place  where  such  election  is  so  held,  kv.,  >, 
tending  it  as  compens.ation  for  such  carriage,  but  incur  a  penalty  of  $50."  By  s.  77,  all  ptii.i!; 
M.  thought  it  M-.as  in  payment  for  work  which  :  imposed  by  the  .act  shall  be  recoverable  livi 
he  had  done  for  V.  .as  a  carter.  The  candidate  !  person  who  will  sue  for  the  same  by  actici. 
knew  nothing  of  the  matter  : — Held,  that  there  '  debt  or  inforniation  in  a.iy  court  h.aving  cm 
was  properly  no  p,ayinent  by  P.   to  M.  for  any  !  tent  jurisdiction.     And  it  shall  be  sufhciciit 

the  plaintiff  in  .any  such  action  or  suit  to  stall 
the  declaration  that  the  defendant  la  indehtr 
him  in  the  sum  of  money  thereby  demandcil, . 
to  allege  the  particul.ar  oflence  for  which  tiit 
tioii  is  brought,  and  that  the  defendant  luuai: 
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V.  Riots  and  Ass.\ult,s. 

Under  the  statute  for  repressing  riots  at  r! 
tions  no  power  is  given  to  m.agistrates  to  cnir 
summarily.  The  oH'enders  must  be  tricil  In 
jury.     FenjiinoH  v.  Adanii^  et  al.,  5  Q.  B.  I'Jt 

Sec.  60  of  the  .32  Vict.  c.  21,  0.,  enacts  t 
"  every  person  convicted  "  of  a  battery  coiiiii. 
ted  during  any  part  of  the  d.ays  whereon  ": 
election  is  to  be  held,  within  two  miles  ni  ■ 


lea 
ne 


th*  (feap 
tli*4bm[ 


purpose,  the  money  being  given  for  one  purpose 
and  received  for  another  ;  but  tluat  if  there  had 
it  had  been  made  after  P.  's  agency  had  cea^ied, 
and  there  was  no  previous  hiring  or  ])roinise  to 
pay,  to  which  it  could  relate  back.    If  such  pay- 
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levce. 

Mr.  .lust'oe  W'lW 
ls(iu.vlifying  till'  ic- 
!r.tiUiil?>ia"ri""i"' 
the  ii>:inr*try  of  tl 
...-as  >;lic   i-;''."r.'ii;'.' 
.-.pinxjii  tV.at  lii'.  "!- 
[.'wilged    Innistlf  ; 
c  oat  in  oppositii.:, 
he  coutitlence  oi  ti 
le  ministerial  'aiii; 
Kit,   according  tul;, 
;ice,  the  patron;\-i , 
in  his  liands.     'I'ln: 
g  that  strangers  wc 
work  on  the  wiVf 
ported  to  have  >^t;it 
;  would  cndeavdiir : 
that  "he  wouhl  lia 
he  choice  of  the  ;:■ 
it  whether  electuil 
,y  of  explanation,  " 
iiey  on  the  roads  a; 
I    The  judge  wild  ti; 
ich  language  <Ua  i. 
juiise  of  any  pliui 
to  proeure,  or  to  .. 
iice  or  eniphiynKut 
)erson,  within  the  i 
but  he  held  (-2)  tlu' 
•nee  within  tlu'  r.' 
according  to  the  <y. 
lirst  finding  "i : 
hut  that  the  sio 
Election    r'li'i" 
N.S.  193.-<-'.  A 


Assaults. 

'pressing  riots  at  ■ 
magistrates  to  emr 
•8  must  be  tried  tiy 
et  al.,  5  Q.  B.  I'Jl 

;.  '21,  O.,  enaetst 
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thin  two  miles  ni; 
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By  8.  77,  all  peiinl: 
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the  same  by  aetim. 

court  having  euii. 

shall  be  sulheieiit 

ction  or  suit  to  stall 

efendant  is  indelitir 

thereby  demaudecLi 

Fence  for  which  tlit 

;lie  defendant  hiwai: 


kitrary  to  the  act.  It  was  heM,  in  the  Clounty 
pourt,  that  the  words  "every  por.son  eoiivicteil" 
kc,  did  not  nwim  who  hid  been  convicted  in 
lOme  criminal  jiroeeeding,  but  tliat  the  olfenee 
bight  be  [iroved,  and  the  person  "convicted," 
I  tliis  action.  On  a-,;peal  Wilson,  .1.,  was  of 
pillion  that  the  judgment  lielow  was  right ; 
iorrisiin,  J.,  that  it  wa.s  wrong.  The  ajipeal 
beret'orc  was  dismissed.  Wilde  v.  JJuii'iii,  37  (J. 
501. 

|l.    PkKSONAI.   l)tSyL'.\LIFUAT10N'  OK    MKMnEU.S. 

1.  For  Ad,i  of  Atit'iifn. 

FtIh'  r  .pondeiit  entrusted  about  8700  to  an 
i|cnt  for  election  purposes  without  having 
fftpervised  the  exiienditurc :  -Held,  tliat  this 
did  not  ni:ike  him  personally  a  party  witiiiii  34 
"^Ict.  i:  3,  H.  Hi.  "■>  t"  every  illegal  a))i)lieation 
^' the  ml-ney  by  tiie  agent,  or  by  those  who 
rtceived  money  tVom  him.  Hut,  if  a  very  exeos- 
lltve  Slim  had  been  so  entrusted  to  the  agent,  the 
ajpgunieiit  of  a  eomipt  purpose  miLflit  liave  been 
r^onable.  S mt'i  dr.il  /■Jlirfloii  I'llitinn  —  Hun- 
ter v.  Liunlvr,  8  L.  J.  X.  S.  17.— E.  C— Mowat. 

The  evidence  sliovvcd  that  very  extensive  bri- 
bery mid  corruption  was  practiseil  by  a  very 
laigo  number  of  pi'isons,  ami  that  iinnieuse  sums 
of^mouev  were  exiiendcd  by  the  agents  of  the 
«n«ces.st"i'il  candidate,  l)ut  no  ]icrsonal  acts  of  cor- 
ruption were  proved  against  him,  and  he  denied 
riTknowlcdge  of  tliesc  acts,  tliough  lie  made  a 
V«y  dilligent  personal  canvass,  (iua'ro,  wliether 
it  must  not  bi  presumed  that  ho  was  cognizant 
of  the  acts  of  his  .agents  and  consenting  tliereto. 
London  Kh'i-thtii  Plfiiion—Pritchnrd  v.  Wulbr, 
10  L.  J.  X.  .S.  2«1  -  H.  C.-Hag:irty. 

Quiero,  also,  as  to  whether  un<ler  sec.  18  of  30 
Vict.  c.  "27,  1).,  nothing  !;at  such  personal  bribery 
as  Would  disipialify  the  candidate  would  avoid  his 
election,  or  whether  his  dis(iualitieation  was  not 
» fteeessary  conseipienec  of  the  loss  of  his  seat 
Vy  corrupt  acts  on  the  part  of  his  agents.     Ih. 

Jn  the  last  c:ise,  on  appeal  from  the  judg- 
mM^t  of  the  presiding  judge  at  the  trial  : — Held, 
t^lil  the  eireumst-uitial  evidence,  as  .set  out  in 
thif  report  of  this  case,  was  sufficient  to  shew  tliat 
eoinmpt  practices  were  conunitted  by  the  agents 
of  the  respondent,  and  with  his  knowledge  and 
ooiUent,  not  withstanding  his  disclaimer  on  oath. 
Re  Lomliii  Eliiiinn  ('aii — Pritrlmrd  v.  Walkt^r 
anci  H'a«'  /■  v.  Pntrhanl,  24  C.  P.  434. 

Itris  sufticiont  to  show  the  candidate's  know- 

ledflD  of  and  assent  to  the  fact  that  his  agents 

using  liribery  to  procure  his  election,  with- 

jounecting  him  with  any  particular  act  of 

ry  ;  and  his  assent  must  be  assumed  from 

m-interference  or  objection  when  he  has  the 

smiitj'.      Seinble,  that  wilful   intentional 

ice  is  the  same  as  actual  knowledge.     Ih. 

jtepeal  from  the  judgment  of  Mr.  Justice 
Ct-H^pne,  avoiding  the  election  and  disipuilifying 
thA  ^J«spondent.  His  decision  sustained  as  to 
tli»#)mplicity  of  the  respondent  in  the  "  Stew- 
aelffihse,"  the  particulars  of  which  are  set  out 
iasfM  rej)ort,  hut  otherwise  as  to  the  "  .Sunday 
miid^  his  knowleilgc  and  consent  to  the  corrupt 
aotte^f  his  agents — Held,  not  proven,  the  cir- 
fiiUqlances  not  being  inconsistent  with  his  in- 
noOilce.  Lincoln  Klictioii  Petition — Rykert  v. 
KtMn,  12  L.  J.  X.  S.  1()1.— C.  A. 
166 


Tho  (piestion  discussed  as  to  how  far  or  when 
a  eanilidate  is  to  l)c  .assumed  to  be  aware  of  and 
impliedly  consenting  to  corrupt  acts  done  by  hia 
agents,  of  which  in  the  natural  course  of  things 
he  can  scan'cly  be  ignorant,  or  of  which  lie  wil- 
fully avoids  any  knowledge.     I  h. 

A  petition  was  tiled  by  one  Hergin,  th"  unsuc- 
cessful candidate,  against  the  return  of  tlie  re- 
spondent ill  .January,  1874,  on  the  usual  grounds. 
This  election  was  avoided  (ui  the  ground  of  the 
C()rrui)t  acts  of  resp'iiident's  agents.  Hut  the 
chaneelli)r  reported  to  the  speaker  of  the  house 
of  ccmimons  that  tiiese  acts  had  been  committed 
witliout  the  knowleilgc  and  consent  of  re.'^pon- 
tleut.  A  new  writ  was  issued,  and  the  same  per- 
sons were  again  candidates,  wiieii  rcsi)ondcnt  was 
again  elected.  The  iireseiit  iietition  was  lilcd  by 
electors  claiming  the  seat  for  B.,  charging  corrup- 
tion against  respondent  and  his  agents  at  the  se- 
cond election,  and  also  tliat  iicrsons  guilty  of  cor- 
rupt practices  at  tlie  lirst  election  could  not  vote 
at  the  second  election,  because  tlic  two  elections 
were  one  in  law.  Tlie  petitioners  also  claimed 
that  respondent  was  ineligible  by  reason  of  the 
acts  of  his  agents  at  the  lirst  election,  and  that 
public  notice  had  been  given  of  such  disipialifi- 
cation,  and  that  liergin  should  be  seated,  .although 
resjiondent  had  tlie  majority  of  votes:  —  Held,  1. 
That  the  two  elections  were  one  in  law.  2.  That 
the  evidence  may  be  given  by  jietitioncrs  in  a 
petition  attacking  the  election,  of  corrupt  prac- 
tices l>y  agents  of  respondents  at  the  previous 
electi(Ui,  and  if  these  corrupt  acts  are  ])roved  on 
the  second  trial,  tlie  votes  of  ])ersons  guilty  of 
corrupt  practices  at  the  first  election  are  void  if 
polled  at  the  second  election,  and  must  be  struck 
out.  This  also  applies  to  the  unsuccessful  candi- 
date. 3.  Hut  the  mere  fact  of  persons  being  "  re- 
porteil"  t(  the  speakiM-  as  guilty  of  corru])t  prac- 
tices at  the  first  election  does  not  reijuire  the  dis- 
allowance of  their  votes  at  the  second  election.  4. 
The  respon  lent  is  not  ineligible  at  a  second 
election  because  his  first  election  was  set  aside 
on  account  of  corrupt  practices  by  his  agents 
without  his  knowledge  or  e(nisent.  5.  J-Ield, 
following  the  judgment  of  the  Court  of  Com- 
mon I'lear  in  the  Loudon  case,  and  tli.at  of  the 
chief  justice  of  Ontario  in  the  Kingston  case, 
that  a  candidate  is  not  disi|ualitied  by  the  cor- 
rupt acts  of  his  agents,  umler  se'-,.  18  of  the  act 
of  1873,  without  his  knowledge  or  consent.  C.  It 
is  not  material  that  tho  two  elections  were  held 
under  ditTerent  acts  of  parliament.  7.  Tlie  dif- 
ference between  the  "adjudication"  of  the  judge 
]  and  his  "report"  to  the  speaker  discussed  and 
j  exiil.ained.  Cornwall  EUclion  Petition  —  Benjin 
[v.   Mdcdonald,    11    L.    J.    N.   .S.    81.— K.  C'.— 


2.  Eridencf. 

Held,  that  the  writ  of  election  and  return  need 
not  be  produced  or  proved  before  any  evidence 
of  the  election  is  given.  Slormonl  Election  Peti- 
tion, 7  L.  J.  N.  8.  213.— E.  C— Kiehards. 

On  a  scrutiny  the  practice  in  the  English  cases 
is  for  the  person  in  the  minority,  to  first  place 
himself  in  a  majority,  and  then  the  person  thus 
placed  in  a  minority,  to  strike  off  his  opjiouent's 
votes ;  and  the  same  practice  followed  in  this 
case.     lb. 
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The  name  of  a  vnter  being  on  the  poll-book, 
is  prinia  facie  evidenue  of  liis  rigbt  to  vote.  Tlie 
party  attacking  tlio  vote  may  either  call  the  voter 
or  otter  any  otlier  evidence  lie  has  on  the  sub- 
ject.    /  h. 

When  all  the  accounts  and  records  of  an  elec- 
tion are  intentionally  destroyed  by  the  respon- 
dent's agent,  even  if  the  case  be  stripped  of  all 
other  circumstances,  the  strongest  conclusions 
will  be  drawn  against  the  resijondent,  and  every 
presumption  will  be  made  against  the  legality  of 
the  acts  concealed  liy  such  conduct.  Sunt/i  <iri'ii 
EU'ClkiH  I'ftitUm—lliuittr  v.  Laiiihr,  8  L.  J.  N. 
S.  17.— E.  C— Mowat. 

AVhere  a  charge  of  bribery  is  only  the  unac- 
cepted offer  of  a  bribe,  tlie  eviilenee  must  be 
more  exact  than  that  rerpiired  to  prove  a.  bribe 
actually  given   or  acceptcid.     Jh. 

The  total  expenditure  proved  was  §010,  and 
the  number  of  votes  <iu  tbo  roll  was  4,i)()!) : — 
Held,  that  the  exjtenditure  was  not  excessive. 
Various  acts  of  alleged  bribery  discussed  ;  and 
— Held,  that  the  evidence  was  not  sulKcient. 
The  language  of  Martin,  B.,  in  the  Wigan  ease 
(1  O'M.  &  H.  l!)2),  adopted  as  a  general  rule 
applicable  to  this  ease.  Ewt  'Toronto  Election 
Petition — lii-nnici:  v.  Cunieron,  8  L.J.  N.  S.  113. 
— E.  C. — llichards. 

The  respondent  was  charged  with  several  acts 
of  corrupt  practice.  As  to  four  of  them,  the  judge 
took  time  to  consider,  and  subseipiently  found 
three  proved.  Each  separate  charge  was  suppor- 
ted by  onlj'  one  witness,  and  each  was  separately 
denied  or  explained  away  by  tlie  resp(mdent. 
There  wa.s  no  corroborative  testimony  on  either 
side.  The  judge  l)elow  thought  that  if  each  ca.se 
stood  by  itself,  oath  against  oath,  each  person 
e<pially  credible,  there  being  no  collateral  or  ac- 
companying circumstances  either  way,  he  should 
hold  the  charge  not  to  be  proved;  but  as  the 
charges  were  severally  sworn  to  by  a  creditable 
witness,  the  united  weight  of  their  testimony 
overcame  the  effect  of  the  respondent's  oath  ;  and 
he  felt  compelled  to  attach  such  a  degree  of  im- 
portance to  the  coml)ined  testimony  of  these  wit- 
nesses as  to  hold  that  tlie  charges  to  which  they 
severally  spoke  were  suHieieutly  proved  in  law 
as  against  the  opposing  testimony  of  the  respon- 
dent : — Held,  that  this  view  couhl  not  be  sus- 
tained, and  the  apjieal  was  allowed.  JiinKkoka 
Election  Petition— Miller  v.  Starratt,  12  L.  J.  N. 
S.   193.— C.  A. 

Re  London  Election  P,  tltion — Pritchard  v.  Wal- 
ker, 10  L.  J.  N.  S.  281  ;  '24  C.  V.  434,  i>.  2641. 


3.  Other  Cases. 

How  far  disfiualification  in  the  nature  of  a 
penalty,  considered.  As  the  penalty  impfsed 
bjr  the  act  of  1873  is  not  merely  tliat  whicli  per- 
tains to  locality,  but  to  the  person  of  the  candi- 
date, it  is  to  Ih)  construed  with  the  stictness  of 
a  penal  statute.  Meaning  of  the  words  "di- 
rectly and  indirectly, "  and  "by  himself  or  by 
any  other  i)erson  on  his  behalf."  Kinj/gfon 
Ekction  Petition — Stewart  v.  Walker,  11  L  J. 
N.  S.  19.— E.  C— Richards. 

Respondent  said  to  the  wife  of  a  voter  that  if 
she  wouhl  do  what  she  could  to  prevent  her  hus- 
band from  votmg,   he  would  give  her  a  "  nice 


present:" — Held,  that  this  was  a  promise  of, 
valuable  consideration  within  the  meaning  of.'): 
Vict.  c.  21,8.  (i7,  <).  Jfallon  Election  Pi'lil'hini 
llarriH  v.  liarlier,    11  L.  J.  N.  S.  273.— E.  k  .\. 

After  the  nomination  of  the  candidates  in  j 
rural  eonstitueney,  and  on  another  occasion  after 
a  meeting  assembled  "for  the  purjioso  of  \,T^^ 
motiiig  the  election  of  a  candidate,"  tlie  election 
dis])erse(l  to  various  taverns,  mostly  to  wlj.n 
their  vehicles  were  put  up,  and  then,  accorili;;. 
to  the  usual  custom,  treated  each  other  !»  i',,r' 
starting.  The  resiioiidcnt  himself  partook  ui  j 
treat  : — Held,  tliat  this  was  not  a  coiitravcnfidt 
of  3(i  Vict.  e.  2,  8.  2,  ().,  and  that  the  respoiKki,: 
was  not  disiiualitied  under  sec.  3,  sul)-sec.  2,  ■ 
the  same  act.  Xorlli  Miildhse.c  Election  Pi  lit;.,. 
— Cameron  v.  MclJonj/atl,  12  L.  J.  N.  8.  I4.~ 
E.  C. — Spragge. 

Treating  per  se  is  not,  excejrt  when  madi;  s 
by  statute,  a  corrupt  act,  but  the  intent  of  tli- 
party  treating  may  make  it  so,  .and  this  iiitn; 
must  be  gathered  from  the  circumstances  attuii'l 
ing  it.  Where,  therefore,  it  was  sought  toili*. 
(jualify  a  candidate  who  had  treivted  during  Im 
canvass,  tiiough  to  a  much  less  extent  than  waj 
his  habit  previously,  and  who  did  not  seciii  t 
have  treated  for  tlie  pui'iioae  of  ingratiating  liin;. 
self  with  the  public  : — Held,  that  such  treatiii, 
was  not  a  corrupt  act.     /h. 

See  Mnnkoka  Election  Petition — Miller  v.  Sim- 
rcttt,  12  L.  J.  N.  8.  193,  p.  2640. 


VIT.  B.VLLOT  Papees. 

Mode  of  marking  ballot  papers,  and  as  to  whcr: 
the  mark  or  cross  may  be  placed,  and  varinc; 
irregular  modes  of  making  the  marks  considf  rt< 
North  Victoria  Election  Petition  —  Cdniermi  v 
Maclennan,  11  L.  J.  N.  8.  1(13.— E.  C— Wilsm 

The  neglect  or  irregularities  of  a  returnii:. 
officer  in  his  duties  under  the  act  will  not  invai: 
date  an  election,  unless  they  have  or  might  liav 
caused  some  substantial  injustice  in  the  wayr 
affecting  the  election  :^Held,  therefore,  tlir; 
the  neglect  of  a  returning  officer  to  initiiil  tl- 
ballot  papers,  and  to  provide  pen  and  ink  iiisttj 
of  pencil  to  m.ark  them,  would  not  void  tL 
election.  Monck  Election  Petition — Grant  v.  .1/ 
Calliim,  12  L.  J.  N.  S.  11.3.— E.  C— Blake. 

The  followng  irregularities  in  the  mode  ■ 
marking  ballot  papers — Held  to  be  fatal :  ' 
Making  a  stroke  instead  of  a  cross  ;  2.  any  mar; 
which  contains  in  itself  a  means  of  identifvii. 
the  voter,  such  as  his  initials  or  some  iiiari 
known  as  being  one  used  by  him ;  3.  cnissc 
made  at  left  of  name,  or  not  to  the  right  of  tl 
name  ;  4.  Two  single  strokes  not  crossing.    / 

The  following  irregularities — Held  not  tn  i' 
fatal:  1.  An  irregular  mark  in  the  nature  n! 
cross,  so  long  as  it  does  not  lose  the  form  <i 
cross  ;  2.  a  cross  not  in  the  proper  compartme; 
of  the  ballot  paper,  but  still  to  the  right  of  ti 
candidate's  name  ;  3.  a  cross  with  a  line  befc 
it ;  4.  a  cross  rightly  placed  with  two  additi"ik 
crosses,  one  across  the  other  candidate's  nan 
and  the  other  to  the  left ;  5.  a  cross  in  the  ri|;: 
place  on  the  back  of  the  ballot  paper ;  i 
tlouble  cross  or  two  crosses  ;  7.  ballot  pajier  z 
advertently  torn  ;  8.  inadvertent  mark  in  ai'. 
tion  to  the  cross ;  9.  cross  made  with  pen  a: 
ink  instead  of  a  pencil     Jb. 
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fVm     Tk ACTICK  "N  TkIAI,  of  CoNTnOVERTED 
Elections. 

f  1.  Bifoiv  the  ActM  of  IS71  and  1S73. 

Vie.  r.  £''.?.•  "All  Art  to  hiiiirore.  the 
wdr  „f  ohtiiiiilifi  eviilriicr  ill  riuv^  of  ronlrovertcd 
devlhm.-i"  iva^  niixib'd  h,j  ^' >  Vut.  c.  Jl.] 

iSeiiihle,  a  returning  olKcer,  whose  conduct  has 
Iteen  <in 

mB  a  witness  ..^ -  i  i.      4.^      i 

iomnions,  althougli  he  was  sunnnoned  to  attend 
^y  the  sptaker'.s  warrant,  ■ 
her  witnesses. 

:o. 

As  to  the  form  of  declaration  under  4  (ieo.  IV. 

4  sue  35,  to  recover  tiie  costs  incurred  by  a 
aien'liicr' of '  parliament  in  oi)posing  a  petition 
Against  hi.,  return.  Smith  v.  Nourlv,  (5  ( ).  S.  30/ . 
"  Held  on  appeal,  reversing  the  judgment  of 
ihe  (>iieeu's  Bench,  that  a  commissioner  for 
Skill"  evidence  in  a  contested  election,  under  20 
Viet  "c  -•5,  «■  '•'  "dyl't  uiaintain  an  action  for 
]|iB  fees,  ii'iid  was  not  restricted  to  the  remedy 

v-en  uiider  the  recognizance  :— Held,  also,  that 
those  who  hail  petitioned  against  the  return, 
_id  t.iok  ail  active  part  in  the  ease  before  him, 
If^re  lialile,  I'ot  the  person  only  on  whose  written 
Muucst  tlic  evidence  was  taken.  liiirritt  v. 
S,«'/'o«,  18y.B.4(;i;I7Q.B.44.3. 

The  20  Vict.  c.  23,  did  not  extend  to  elections 
for  the' legislative  council.  Where  a  C!ounty 
Court  judge,  assuming  that  it  did  so  extend, 
acted  at  deteiidant's  request  as  commissioner  for 
takiu"  eviileiioe  in  a  contested  election  for  that 
body? -Held,  tliat  he  could  recover  nothing  for 
his  services,     jiiirrill  v.  Juiien,  19  Q.  B.  194. 

A  jud.'c  of  a  County  Court  in  a  legislative 
council  electoral  division,  had  authority  where 
the  election  tor  tiie  division  is  contested,  to  take 
evidence  under  20  Vict.  e.  23.  In  ir  the  CoiitcH- 
ttd  Ekclioii   Of'  till-  Kkctiinil  Dicidoii  of  Tcciiin- 

«i,  4  L.  J.  283  ;  S.  C,  Jh.  284— C.  C— Cooper, 
rritt. 
^  rit  is  not  essential  to  the  due  service  of  the 
notice  made  necessary  by  sec.  1  of  the  statute  20 
Vict.  c.  2.'{,  that  it  siiould  be  made  in  the  man- 
n«r  prescnbed  hy  that  act.  Where  therefore  the 
'  gitting  menilier  removed  himself  and  his  family 
■O  as  to  avoid  a  personal  service,  and  continued 
absent  or  concealed  for  fourteen  days  allowed  by 
thfe  statute  for  personal  service  or  services  at  his 
Wiidence  upon  a  grown  up  person  of  his  family, 
■Wfyice  by  nailing  a  copy  of  the  notice  on  the 
door  of  his  residence,  and  by  leaving  a  copy 
ir^  his  brother,  wlio  was  also  his  agent,  was 
l^iA,  sufficient.  In  re  Essex  Election — 4  L.  J . 
iS^G.  C— Chewett.    8ee  .V.  C,  4  L.  .J,  101. 

2.  Petitioners. 

Held,  that  a  candidate  may  be  a  petitioner,  al- 
though his  property  (lUiditication  be  defective,  if 
st.fraa  not  demanded  of  him  at  the  time  of  his 
Abortion.  If  he  claim  the  seat  his  want  of  qualili- 
Oailpn  may  he  Mrgcd  against  his  being  seated,  but 
htfibay  still  shew  that  the  respondent  was  not 
dlw  elected,  if  he  so  charge  in  his  petition. 
ifilgth  Victoria  Election  Petition — Cameron  v. 
■Mailennan,  10  L.  J.  N.  S.  217.— E.  C— Rich- 
Spragge,  Hagarty. 


A  duly  <|ualitie<l  voter  is  not  debarred  from 
l>eing  a  petitioner  on  tiie  ground  tliat  he  lias  been 
guilty  of  bribery,  treating,  or  undue  inlliience 
during  tiie  election.  Di.sijnalitication  froiii  such 
acts  (Ul  the  part  of  a  voter  or  can<liilate  arise 
after  he  has  been  found  guilty,  and  there  is  no 
relation  back.  Xnrtli  Simrni  Elictimi  Pi tiliun — 
Edirards  \.  Cool:,  10  L.  J.  N.  S.  2.32.-E.  C  — 
Richards. 


3.   I'artiriiliirt. 

Where  particulars  of  alleged  corrupt  practices, 
&e.,  have  been  delivered  under  an  oriler  tor  that 
purpose,  better  particulars  will  not  be  ordered 
if  those  delivered  substantially  comply  witli  the 
spirit  of  the  order  by  giving  all  reasonable  infor- 
mation. >i'or  will  better  particulars  be  ordered 
even  when  the  order  is  not  complieil  with  in 
furnishing  certain  details,  provided  the  judge  to 
whom  the  apiilieation  is  made  tliinks  these  de- 
tails unnecessary  or  unreasonable,  nor  unless  the 
respondent  can  siiew  on  altidavit  tiiat  the  want 
of  such  information  will  jirejudice  hi';;  in  Ids 
defence.  IVesI  7'oroiito  Eli  rlioii  Petition — Ann- 
stronij  V.  Crooks,  .">  1'.  K.  43(>. — Kiehards, 
Hagarty,  Morrison,  Mowat. 

Semble,  that  the  powers  of  the  judge  at  the 
trial,  as  to  amendment  of  the  iietition  and  partic- 
ulars and  ])ostponement  of  the  trial,  should  be 
liberally  exercised,  so  as  to  prevent  a  failure  of 
justice  to  either  party.      /'<. 

The  petition  in  this  case  stated  that  M.  was 
returnetl  by  a  majority  of  ten  votes  :  that  per- 
sons not  (lualitieil  to  vote  had  voted  for  him: 
that  good  votes  for  his  opponent  (H.)  were  ten- 
dered and  rejected  :  tliat  ballots  imiiroperly 
marked  were  received  and  counted  for  M.  ;  and 
that  M.  and  his  agents  were  guilty  of  corrupt 
practices  : — Hehl,  on  a  summons  asking  for  par- 
ticulars (1)  of  the  jiei-son.s  not  (pialitied  to  vote, 
and  the  grounds  of  disiiualilieation  ;  (2)  of  the 
votes  tendered  for  H.  ;  (3)  of  the  counterfoils 
and  ballots  for  H.  improperly  rejected  :  (4)  of 
the  counterfoils  and  l)allots  for  .M.  improperly 
received,  and  the  names  of  the  voters  so  rejected 
or  received ;  (o)  of  the  corrupt  practices  by  re- 
spondent and  his  agents  —that  particulars  should 
not  be, ordered  as  asked  in  the  Hist,  third,  and 
fourth  clauses  of  the  summons.  As  to  tlie  iifth 
clause,  the  order  foUowed  that  in  Beal  r.  Smith, 
4  L.  R.  C.  1'.  14.5.— UV.s/  Elijin  Election  Pitition 
— C(Mcaden\.  Munmi,  H  L.  J.  X.  S.  lliO. — E. 
&  A. — Draper. 


4.  Security. 

Held,  1.  That  upon  a  petition  against  two 
members,  under  the  30  Vict.  c.  28,  1).,  only 
the  same  security  in  amount  need  be  given  as 
upon  a  petition  against  (me;  2.  That  tlie  place 
where  it  was  taken  need  not  be  shewn  on  the 
face  of  the  recognizance ;  3.  That  a  practising 
attorney  may  be  a  surety  ;  4.  That  a  county 
magistrate  can  take  the  recognizance  in  a  city 
which  has  a  police  magistrate,  if  within  his 
county.  Re  Itamilton  Ehction  Petition,  10  L. 
J.  N.  S.  170.— C.  L.  Chamb.— Daltou,  C.  C.  A  P. 

The  recognizance  filed  in  this  case  was  in  the 
usual  form,  but  was  not  signed  as  directed  by 
rule  24  of  the  general  rule  of  the  Election 
Court : — Held,  that  the  recognizance  was  uever-^ 
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theles8  valid.  Xitn/fira  Kli'clion  PilUion—BUick 
I'lal.v.  I'/iiml.,  10  1-'.  .).  N.  .S.  24».— K  C— Dnl- 
ton,  ('.  ('.  .i  /'.— Hiuliar.ls. 

One  thotlHaiid  (IdllaiH,  tlic  ik-noait  re(iuirc(l  to 
be  jmiil  in  on  tiling  Dominion  lilcction  imtitioiLS, 
was  lianded  to  the  clerk  of  the  Kleetion  ('o\irt, 
that  clerk  lieing  also  chirk  of  the  Queen's  Heiicli. 
Tlie  latter  court,  no  iietitiou  having  heen  tiled  in 
it,  refused  an  order  to  i)ay  the  money  out.  //'' 
Kliii/stoii  J'l/iliuii,  Q.  H.  k.  'r.  1877  ;  not  yet 
reijorted. 

.5.    Cnxlx. 

Wiiere  hrihery  by  an  agent  is  jiroved,  costs 
follow  the  event,  even  though  personal  charges 
made  against  the  rcsjiondent  have  not  been 
proved,  tliere  liaving  been  no  additional  exjieiise 
occasioned  to  the  resiiondeiit  by  such  personal 
charges.  Sinttk  (Inn  l'^l''<'lio»  I'l'lithm — lliailir 
V.  Liui)/tr,  8  \j.  J.  Js.  S.  17. — Mowat. 

Costs  should  follow  the  event,  although  thi 
])ersonal  charges  against  the  resixindent  fail,  un- 
less put  in  wantonly,  or  nnless  tli'J  ex]penso  of 
the  trial  has  been  thereby  increased.  ('uriiicd// 
Elii'thiii  I'lt'iliv.ii-  lii  rii'ni  V.  Mdi'doiKild,  10  L.  J. 
N.S.  :ii:).--K.  (.'.     S))raggc. 

it  is  not  a  champertous  transaction  that  an 
association  of  persons,  with  whom  the  petitioner 
was  politically  allied,  agreed  to  pay  the  costs  of 
the  petition.  Even  if  the  agreement  were  cham- 
pertous, that  would  not  be  a  sutlicieiit  reason  to 
stay  the  proceedings  on  the  petition.  Xartli 
iShiicoc  Kli'i'lhiii  I'i'filitiii — Kilii'di'ily,  v.  (.'imk,  10  L. 
J.  N.  S.  'JSa.— ]•:.  C— Kicharda. 

The  respondent  songht  to  establish,  on  an  en- 
(piiry  under  a  preliminary  objection,  that  the 
petitioner  (tlie  opposing  candidate)  had  liecn 
guilty  of  brilicry,  and  was  therefore  dis(iualitied 
as  such.  Tlie  cncjuiry  was  not  concluded,  as, 
during  its  pendency  the  court  held  that  briliery 
would  not  dis(pialify  a  petitioner,  but  so  far  as 
the  evidence  went,  it  did  not  show  bribery  by 
the  petitioner ;  — Held,  that  the  general  rule  as 
to  costs  should  prevail,  and  that  the  respondent 
should  pay  the  costs  of  the  encpiiry  as  well  as 
the  general  costs  of  the  canse.  South  liciifriir 
I'c/i/ioii — liannvvmiDi  v.  McDuinjull,  10  L.  J.  N. 
S.  2S(i. — E.  C. — Spraggc. 

The  learned  judge  at  the  trial  declined  to 
decide  what  witness  fees  should  bo  paid  by  the 
vcsjiondent,  thinking  it  to  be  the  province  of  the 
taxing  master  on  taxation,  after  hearing  both 
parties,  to  decide  what  witnesses  to  allow  or  dis- 
allow, as  in  ordinary  eases.  Xiaijard  Ekrl'mn 
J'fti/ioii  -Jihirk  V.  riiimh,  10  L.  J.  N.  8.  317.-- 
E.  0. — Hagarty. 

In  trials  under  the  Controverted  Elections 
Act  of  1871,  the  costs  and  witness  fees,  and  the 
materiality  of  evidence,  are  in  the  discretion  of 
the  :naster,  subject  to  the  court,  as  in  other 
trials.  The  master  will  generally  be  the  sole 
judge  as  to  how  many  witnesses  shall  be  allowed 
for  as  to  one  issue.  So,  where  the  master  allowed 
fees  to  seventy  witnesses  subpcenaed,  but  not 
called,  on  charges  of  bribery  by  the  petitioner, 
the  election  having  been  avoided  on  the  evidence 
of  other  witnesses : — Held,  that  the  master 
exercised  a  proper  discretion,  even  though  re- 
spondent's attorney  swore  he  believed  the  wit- 
nesses would  have  disproved  the  charges  they 


were  called  to  prove  ;  the  facts,  that  each  witin-. 
was  Hubpd'uaed  to  prove,  ap]iearing  on  the  pit: 
tioner's  brief  put  in  liefore  the  master,  ainl  ;• 
ainicaring  also  by  atlidavit  that  the  witnts^i, 
were  suiipicnaed  bon;\  tide,  and  were  material 
I'rvxviitt    lilirliiin    J'rli/inii  —  Mi-KiiiUf   it   til.  \ 

//(iiiniit,!,,  :<•-'  ().  H.  ;io:< 

There  is  no  presumiition  in  a  trial  under  li. 
(Controverted  Elections  Act  of  187 1,  arising  ir,,; 
the  nund)cr  of  witnesses  sulipienaed,  thai  tin, 
are  umieeessarily  called.  The  presumption  l^  t 
the  contrary.     /''. 

At  the  trial  of   an  election  petition,  auil  i, 
appeal  from  the  judgment,  tiie  petitioner,  a  li,i 
rister,  appeared  in  person,  Imt  was  assisteil  |ji 
jtinior  eounsid.    (Mi  taxation,  thepctiticm  hivn 
been   dismissed,   counsel   fees  wci'c   ehargtcl,  ;, 
the  tirst  counsel  at  the  trial  f^HOO,  and  to  sec ..; 
counsel  .'?1.")0  ;  and   on  argument  of  the  ap|n;,, 
to  tirst  counsel  .Sl.W,  second  counsel  .SKM).      I 
master  disallowed  fees  to  tlie  tirst  counsel,  ,. 
allowed  .S2(H)  to  the  second  counsel  at  the  tii, 
and  the  .'^ilOO  on  appeal  ;  there  lieing  no  atliiiai 
of  payment  or  receipt  for  such   fees,  thdiiL'li  : 
was  called  for  and  insisted  upon  for  the  ii-,s|„. 
dent.     On  an  application  for  revision  : — llcM,  i 
That  the  fees  shouhl  not,  under  tlie  circumstauo- 
have  been  allowed  without  proof  of  payiiiii,: 
'2.   Tiiat  no   more   tlian  .'SloO  should  have  In, 
taxed  for  the  second  counsel  at  the  trial.     A  i 
vision  was  therefore  ordered,  with  an  intiiiiiii 
that  tile  .sISO  and  ."5100  might  be  allowed  on  ^;i; 
isfactory  proof  of  payment.     Ji'i-  Xortli   I'/./,, 
Elictioii  i'ltiliuii — Cameron  v.  Muchniuiu,  .SI)  i, 
B.  147. 

On  the  trial  of  an  election  petition  against  tt 
return  of  a  member  to  the  Local  liegisl.itui 
which  resulted  in  favour  of  the  petitiomr,  : 
whom  the  costs  were  awarded,  the  defeiidint  w. 
retained  by  an  association  for  prosecuting  t: 
jietition,  and  acted  as  iietitioner's  attorney,  i: 
AI.,  one  of  the  plaintitl's,  a  tirni  of  attoriiLV^ . 
well  as  barristers,  acted  as  petitioner's  si.it: 
counsel,  nnder  an  agreement  to  that  eti'ect  w.: 
defendant,  neither  ho  nor  his  tirni  being  ret;iiii, 
by  petitioner.  The  petitioner's  costs  mi- 
settled  by  defendant  anil  the  rcsponilent's  att 
ney,  and  defendant  received  !>!l,()()0,  iiK'liih:, 
^'M\')  counsel  fees  to  M.,  which  M.  proved  liLfn 
the  projierty  of  his  linn.  The  plaintills  iiavi: 
brought  an  action  against  defendant  to  ivoa, 
these  counsel  fees,  as  nuuiey  had  andreeeivLii; 
their  use  : — Held,  that  they  could  not  icluvc: 
for  that  the  costs,  including  these  fees,  IrIoh^. 
to  the  petitioner,  and  not  to  defendant  as  .itM 
ney.    Miller  H  at.  v.  McCarllii/,  :i7  C.  V.  i-C. 

The  learned  judge  who  tried  an  electimi  i-, 
having  set  aside  the  election  for  bribtiv 
agents,  but  found  that  the  candidate  ■vvas  i: 
himself  guilty  of  corrupt  practices,  the  chi;: 
on  ajipeal,  declined,  under  the  evidence  sit' 
in  the  case,  to  interfere  ;  but  the  appeal  i 
dismissed  without  costs,  as  there  were  str: 
grounds  for  presenting  it,  and  had  the  tiiiU- 
been  otherwise,  it  woulil  not  have  been  distuilr 
South  //itroii  Ek'ct'wn  Cant — Ritchie  v.  Camn 
24  C.  P.  488. 


G.  Jttdijes'  Report. 

The  effect  of  sec.  20  of  the  Controverted  K. 
tion  Act  of   1873,  as  to  the  report  of  ekcn 


,,  that  each  wit III- 
luivriiiK  <ii>  till'  l"t 
;lui  iniwtLT,  mill  ■ 
;h!vt  till!  witiiiv-.. 
,11(1  won;  iiiiiti  n,;, 
MfKiii^if   <>   "'•   y 

,  a  trial  uii'kr  ti, 
f  IS7I,  ivriHiiiK  II' i. 
HHi'iiiicil,  thill  till, 
IV  jiix'suiiiiitioii  i>  t 


1, 


•Ht 


PAULIAMKNT. 


2«n() 


f 


iieakiTC'ciiHidcretl. 
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Report. 
(the  Controverteil  L 
1  the  report  of  elecc 


The  judges'  report  to  the  siieaker  a     to  tli 
lersiiiis  "other  than  the  candidate,     who  have 

S^iiIluHive,  so  as  to  bring  them  withm  M  \  ict. 
r^'{  s  I'l  iind  so  liable  t.(  pelliil  coiisecplelices. 
au'll'lhllrfiu'il  Klrrl,;,,  I'Hilioii      Ihilikilis  v.  Olli'ii; 

fl  I,.  .I.'N.  i'^-  If'l-  -  K.  &  A.  -Draper. 

i;„;i,mll  El"ii«>i  l'ili>i<'»     liirijiiiw  Mm- 
11  !...).  N.  S.Sl,  p.  'IMl. 


'•  Sei 


Othvr  Ciixi'H. 


I      The  Iiiteqiretation  Act  of  (liitario,  ',l[   X'ii't.  c. 
1,  s.  (i,  anil  sub-see.  I,'{,  enacts  that  in  eoiistniing 
it,  or  any  art  of  Oiit.irio,  certain  days  speeilied, 
I  ineliidiiig(  Jooil  Friday  and  Master  Mond.iy,  shall 
be  ineliided  in  the  word  lioliilay  ;  and  the  Con- 
j  troverted    Mlictions  Act  of    I.S7I,  see.  .'I'J,  eiiai'ts 
I  that  111  reekiiiiing  time  for  the  piiiiioses  of  that 
'  act  any  day  set  apart  by  any  act  of  diitario  foia 
'  public   holiday  shall  be   e,\iliiiled  :      Meld,  that 
the    ell'ect    ot    the     Interpritatioli     Act    aloiie, 
i  was    to   make,   the    days   nieiitioiied   in    it    holi- 
days ;    and    if    it   were  not  so,    that    when  the 
other    statute    used    the     wonl    holiday,     such 
j  d.iys  would  by  virtue  of  the    Interpretation   Act 
be   ineliided    in    it  :     Held,    therefore,    that    in 


A  (|iiestiiin 
rotlieieniy  of 


I  reckoning  the  twenty-one  days  after  the  return 

being  raised  ill  this  case  as  to  the  allowed    for    presentation    of    a   petition,   (iood 

tlie  notice  of  objection,  that  the  l-nday  and    Master  Mond.iy  must   be   e.xeluiled. 

»„f  ,.  wi«  11(1'  ■ictiially  and  bona  tide  the  owner,  ''''le  decision  m  chambers    iii  this  matter,  .-.  1'. 

youi  ".is         '           -i         I             ,,(,„  ^vithiii  the  ''•   •'5'••■^.   allirmed    as    regjirds    the   eompiitation 

tenant,  or  iiccupant  ol  le.u  piopeiij  winiiu  iiie  .    ..     '        ,,      ,,,    ,.        ■>      ,,       ,,,    ,    ,,'.,. 

««.?   III.    if   sec    .-.of   the  Klection  Lawipf    I8(>,S,  «'     tl"'e.       /.''•    I'Jrrhui,  Ju,-    thr     W  ,.t    /,',</,„;,    ,;/ 

meaning  II    '^^'^^ •,,'■„  _,,,..,.k,,,i    ..Theresnon      /'"•"/''",  .'^l  <.>•    <■  400. 
the  liariied  line!  justice  leniaiKLii,      iiiLiLspoii-  .         > 

ilant'-i  eiiiiiisel  does  not  say  that  he  is  prejudiced  ;  The  word  "treating"  lefu.scd  to  be  stniek  out 
hv  tlie  «.i\'  ill  wliicli  the  objection  is  taken.  If  of  the  petition  though  not  s|ieeitieally  prohibited 
liik  h  el  I  would  piistiHine  the  consideration  of  ,  by  the  act.  )i'(.sf  'fm-diild  L'tir/imi  I'diliini — 
•Oie  ease,  jt  is  objected  that  the  case  of  (».  li.  jinnstniiiijv  Vvoukx,  iiW  It.  .S94.  — (.'.  L.  C'liamb. 
diCuMlie  siibjeet  to  the  same  rule,  and  if  the    - -ilagarty. 

qaeslinii  hail  been  presented  to  ino  in  that  The  trial  of , an  election  petition  shouhl  not  be 
vilw,  1  think  1  should  hiive  felt  at  liberty  to  go  postponed  without  the  ai.[)licant  shewing  very 
iato  the  ease,  giving  time  to  the  petitioner  to  cogent  and  almost  unanswerable  groiind.s.  In  this 
nuke  fiiitlier  emiuiiies  if  he  thought  proper."  ;  case  the  reason  given  was  that  the  Lieutenant 
StQriic'iil  KIk'Hiiii  I'liilion,  7  L.  J.  rs.  fS.  '-l.j.  j  (Jovcrnor  of  Ontario  was  a  necessary  and  material 
B,  (.'.     Kieliards.  i  witness,  and  that  he  could  not  jiroperly  leave  To- 

Held  that  the  writ  of  election  ami  return  ueeil  !  ronto  during  the  sittings  of  the  house  of  as- 
not  be  iirodiueil  or  proved  before  any  evidence  j  semlily  : — Held  not  a  siillicieiit  reason,  (//in- 
of  the  eleetion  is  "iveii.  On  a  scrutiny  the  prae- I  .'/(//v//  K/ci/imi  /'ifi/lmi  Mc/hinulil  v.  MfXiih, 
tiOe  in  the  I'.iiL'lisli  cases  is  for  the  i)erson  in  a  l'-'  L.  .1.  X.  S.  117.—  Iv  t'. — A.  Wilson, 
minority  to  lirst  place  himself  in  a  niajoiity,  and  |  Held,  that  the  application  to  postpone  a  trial 
then  tlie  person  thus  ^ilaced  in  a  niinority  to  [  nUowed  by  :<«  Vict.  c.  10,  s.  •_>,  isconliiied  to  that 
strike  oil  his  opponent  s  votes  ;  and  the  same  |  p,.j,.t  „f  the  enactment  relating  to  the  proceeding 
jrtactice  was  followed  in  this  case.  The  name  of ;  „f  the  trial  de  die  in  diem  after  it  has  com- 
■foter  being  on  the  poll-book  is  prima  facie  evi- 


pice  of  his  light  to  vote.  The  party  attacking 
I  vote  may  either  call  the  voter,  or  offer  any 
Ser  evidence  he  has  on  the  subject.  SlDniioiit 
ttion  hfdhn,  7  L.  .1.  N.  «.  1'13.— E.  0.  ~ 
lards. 

fheii  a  rule  of  court  has  been  granted  in  pur- 
Boe  of  ;W  Viet.  c.  X  s.  14,  t).,  appointing  a 
le  for  the  trial,  not  within  the  division,  the 
tiou  for  wliieii  i;)  in  iiuestion,  the  judge  by 
bin  the  petition  is  being  tried  has  no  power  to 
6urn,  for  the  further  hearing  of  the  cause, 


de  die 
menced.      /  /'. 

The   38   Viet.    e.    10,    s.    '2,  1).,   enacts, 
trial  of  every  election   petition   shall    bi 


The 


coiii- 
nieiiced  within  six  months  from  the  time  when 
such  petition  has  been  presented,  and  sliall  be 
proceeded  with  de  die  in  diem,  until  the  trial  is 
over,  unless  on  application  supported  by  atliila- 
vit  it  be  shewn  that  the  reiiuireinents  of  justice 
render  it  necessary  that  a  postponeinent  of  the 
case  should  take  place."  The  petition  here  was 
liled  on  the  I2th  December,  1874.  Hilary  and 
Easter  terms,  and  the  session  of  parliament,  took 


the  place  named  in  the  rule  of  court  to  a  \  „.,  three  months  and  eleven  days,  so  that  under 


Simth  O'rci/  Eli'Ctinii 
SL.  J.M.'  8.   17.- 


!  within  such  ilivision, 
iioii'    llimfi r  V.  Laitilir 

-Mdwat. 

eld.  that  the  twenty-one  days  limited  for 

;  an  election  petition  after  the  return  of  the 

are  to  he  reckoned  from  the  time  of  the 

Ipt  of  the  return  of  the  clerk  of  the  crown 

lianeery,  and  not  from  the  time  of  mailing 

lie  returning  officer.     <}ood  Friday  and  Eas- 

lonilay  are  holidays  within  the  meaning  of 

ct,  anil  they  are  not  to  be  reckoned  in  com- 

thc  twenty-one  days.     The  joint  effect  of 

Viet.  e.  'Jl,  0.,  and  the  Ontario  Interpre- 

Aet,  'M  Vict.  c.  1,  8.  7,  sub-sec.  1.%  is, 

|wheii  the  word  "holiday"  is  used,  it  in- 

1  the  alidve  days  as  ' '  set  apart  by  Act  of  the 

klature."     West   Toronto  Election  Petition — 

ftruiiijw  (Vooti,  5  P.  R.  394.— C.  L.  Chauib. 

»rty. 


the  act  the  six  months  would  not  expire  until 
the  2l8t  iSeptembcr,  187i">.  The  trial  having 
been  fixed  for  the  10th  August,  the  respomlent's 
attorney  consented,  without  prejudice,  to  ad- 
jourimient,  and  on  the  .30th  July  an  order  was 
made  postponing  the  trial  until  a  judge  should 
be  able  to  .attend.  On  the  22nil  December,  1870, 
the  trial  was  fixed  fin-  the  1 8th  .January,  I87(), 
and  afterwards  by  consent  postponed  till  2n(l 
February  : — Held,  that  the  trial  need  not  be 
commenced  within  six  months  in  order  to  autho- 
rize a  postponement,  but  that  the  commence- 
ment may  be  postponed  beyond  that  time.  The 
(xlengarry  election,  12  L.  J.  N.  S.  117,  not  fol- 
lowed. But,  under  the  facts  more  fully  stated 
in  the  report,  it  was  held  that  the  long  delay  was 
not  warranted ;  and  all  further  proceedings 
stayed,  /n  re  tlie  Election  for  the  Electoral  Die. 
of  Addimjton —  Wmjijouer  v.  iShihlci/,  30  Q.H.  131. 
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Qim're.wlioro,  iiiidur.'U  Vict.  o.  3,  i.  20,  (>,,  tliu 

jllllgU   lll\X  poWlT,    lioforo  tilt'  I'loHO  fif  tllf  ('."XHO,   to 

roHtTve  (|iu;Bti<piiH  lor  tlio  (.fmrt.  /»  ;''■  thr  h'lir- 
tiiiii  fur  III!  Toirii  iif  linirki'illi'  mill  llif  Toirimhij) 
o/J-Jli.iil><ll,l<nn,,:i->Q.  It.   i;«. 

HeM.  tlmt  the  judp?  luul  powiT  to  iiinciul  tlif 
petition  Ity  allowing  tlic  iiiHurtioii  of  an  olijuction 
to  till'  roll  nHed.  ///  ri  tin  ElirHon  for  tln'  Eire- 
tiinil  DiriHiim  uf  the  t'<iiiii/i/  nf  Mmicl  'A'2  Q.  B. 
147. 

i;lil,  that  the  I)oniinion  Mlcotion  Act  <if  1H74 


Ml 

(loeH  not  utVi'i't  the  rif;htM  of  partieH  in  'lendinj,' 
proeeedin^tM,  whieh  niiiMt  he  ilecided  acciirding  to 
the  law  aN  it  exiMted  hefore  the  ]iaM8iiij,'  of  that 
net  ;  Hee.  '_'()  of  that  act  referring  to  candidiitet> 
nt  Monie  future  ileetion.  .VoW//  Virturhi  A'/irtimi 
J'i'/iliiiii—Cdiiii  run  V.  Miir/iiiiiiiii,  1(1  L.  .1.  N.  8, 
217.— 1''.  ('.-    HichardM,  Spragge,  llagarty. 

A  ]ietitioncr  elainiing  the  seat  on  n  Hirutiny 
may  nhew,  an  to  \(ites  polled  for  his  opi)onent  : 
1.  'I'hat  the  voter  was  not  twenty-one  yearM  of 
age  ;  '2.  that  he  was  not  a  Huhjcet  of  Her  Mil 
jesty  by  hirth  or  naturalization  ;  3.  that  he  was 
otherwise  liy  law  prevented  from  voting  ;  and  4. 
that  he  wan  not  actually  and  hona  lide  the  owner, 
tenant,  oroecupant  of  th 
of  w  hich  he  i.s  assessed. 


day  for  the  trial,  wliieli  wan  rcfuitud  ;  for  I.  Tlnn- 
was  no  petition  in  this  court;  ami  '.'.  If  it  In' 
l)een  at  lirst  veil  tiled,  the  trial  was  not  i'<>i,, 
inenceil  within  six  months  from  its  presentati  in, 
and  no  application  made  within  the  tinii'  t 
])ostpone  it.  Kill  I /sill  II  Klittiiin  Stiit'iirl  v.  .1/r. 
Domthl,  WMl.  U.  "!;«). 


I.\,  Hk.hiiination  ok  Mkmiikrm. 


The  petition,  liesides  charging  the  respondent 
with  various  corru])t  acts,  charged  an  agent  of 
liis  with  Hiinilar  acts,  and  <'lainic(l  that  the  agent 
was  Hiihjeet  to  the  same  dis<{UalilicatioiiH  and 
penalties  as  a  candidate.  'J'lie  ]irayer  of  the 
petition  asked  that  this  agent  might  he  made  a 
party  to  the  petition,  and  that  he  might  lie  sub- 
jected to  such  ilis(jualitication  ami  penalties  : — 
Held,  1.  that  there  is  no  autlmrity  in  the  Elec- 
tion Acts  or  elsi  \Wiere  for  making  an  agent  of  a 
candidate  a  defendant  in  a  petition  on  a  charge 
of  person./  lisconduct  on  his  part  ;  2.  there  is 
no  authority  given  to  the  Kleetion  Court  or  the 
judges,  to  subject  a  person  "other  than  a  candi- 
date" to  such  dis((iialitications. — South  (hfard 
Elect iiin  f'l'ii/idv — lliijikiiiH  \.  Olurr,  11  L.  J.  N. 
S.  1(51. — t'hani)).  —  Draper. 

Appellate  Courts  will  not,  except  under  spe- 
cial circumstances,  interfere  with  the  finding  as 
to  (piestioiis  of  fact  depending  on  the  veracity 
and  credit  of  witnesses.  J/ultoii  Elcctitin  Petition 
— //(((Tw  V.  JJarliir,  11  L.  J.  N.S.273.— E.  &  A. 


Sues.  10  &  12  of  32  Vict.,  c.  4,  ().,  provide  tint 
I  a  member  may  resign,   1.    Hy  giving  notice  in  In- 
place  of  his  intention  ;    2.   Ity  delivering  to  tij, 
speaker  a  dccl.iratiou  of  such  intention,   eitliir 
,  dining  a  session  or  in  the  interval  between  t» 
sessions  :  or  H.    Hy  delivering  it  to  any  two  ini'in 
,  l>ers,  ill  case  there  is  no  sjieaker,  and  the  rcsij;ii;i 
j  tion  is  made  in  the  interval  l)etween  twosessiiiiiii 
Held,  to  mean  only  an  interval  between  two  sw 
sions  of  the  same  assembly,   and  not  to  ap]>ly  i 
the  interval  between  the  last  general  election  ;ui 
the  election  of  a  speaker.     Sec.   13  provides  inr 
new  election  in  case  of  a  vacancy  haiipeiiiii;;  In 
the  death  of  any  member,  or  by  his  acceptin. 
any  otliee,   or  by   his  liecoining  a  ))arty  to  ,ui 
contract,  asinentioned  in  the  third  section.  ,\ii 
real  property  in  respect  !  8.    14,   for  the  case  of  a  vacancy  arising  siili., 
Ill,  I  i|Uently  to  a  general  election,  and  before  tlir  lir- 

'  meeting  of  the  asseinlply  thereafter,  "  liy  niisi. 
of  the  death  or  other  of  the  causes  aforcsaiil 
Held,  that  the  "other  of  the  causes  aforesaid, 
were  the  two  other  causes  besides  death  iim; 
tinned  in  s,  13:  and  that  a  vuluntary  re.si;.'iij 
tion,  therefore,  did  not  create  a  vacancy  with:: 
8.  14.  J H  re  till'  ElietiiHi  for  the  IVenl  Jt'iiHii'i' 
Durliam,  31  Q.  B.  404. 


X.    Ml.SfKLL.\NEOl'.S   CASE.S. 

Helil,',tliat  the  printing  of  hand-bills  by  wlii 
a  person  announced  himself  a  candidate  for  il. 
tion  to  the  legislative  council,  was  a  coiitri 
relating  to  a  parliameiitarv  election  within  ti. 
23  Vict.  e.  17,  and  that  sncli  i)riiiting  was  a  las 
ful  debt  and  might  lawfully  be  paid  withuiiti: 
curring  the  penalty  of  that  statute  ;  but  sii 
payment  cimld  not  be  enforced  at  law,  the  k 
section  of  the  act  reinlering  it  a  void  contiatt. 
law.     Luke  el  at.  v.  Ferry,  12  C.  P.  424. 

[This  act  is  repealed  as  to  Ontario,  by  3'_'  \'i : 
c.  21,  8.  1,  ().] 

The  Common  Law  of  England  relating  tn  [v 
liamentary  elections  is  in  force  in  this  I'luviii 
Cornwall  Ele< tion  Petition—  lienjin  v.  Miicduu' 
10  L.J.  N.  tS.  313.— E.  C.     Spragge. 

Semble,  that  a  returning  ollieer  is  both 
iaterial  and  judicial  otHeer.     Jiaii'    ruin 
' '    '  N.  S.  47.  — Iv  < 


"The  liominion  Controverted  Elections  Act, 
lt$74,"  37  Vict.  e.  10,  repealed  "The  Contro- 
verted Elections  Act,  1873,"  3(5  Vict.  c.  28,  under 
■which  the  Election  Court  existed,  except  as 
respected  elections  held  before  the  passing  of  the 
Act,  and  directed  all  elections  in  future  to  be 
tried  in  this  court.  The  ])etitioner,  on  the  (ith 
of  February,  187'),  tiled  his  petition  under  the  \  JJoiiijiill,  11  L.  J 
last  Act,  but  intituled  "In  the  Election  Court,"  I      „  x       i    n 

the  notice  of  tiling  and  of  the  deposit  and  other   ,   Q"!*?*'^,  as  to  whctli.  r  an  a. 
papers  being  entitled   in  the  same  court,   and   tf^'y  ^^^  ^^''l""'*""-'"'''' t',''"'^" 
delivered  it  to  the  clerk  of  the  crown,    who  was  I  *^«.  PO^V"*^**"'  g*-''"^'"''   '""' 
the  clerk  both  of  the  l':iection  Court  and  of  this  '  '«kmg  the  courts  to  pass  au  opinion, 
court.     Afterwards,  on  the  28th  of  August,  an    ^-  t.o»';''"-'«,  33  y.  B.  264. 
order  was  made  setting  aside  the  notice  of  trial 
given,  intituled  in  this  court,  on  the  ground  that 
no  petition  was  filed  in  this  court ;  and  by  a  rule 
of  the  Election  (.'ourt  the  petition  was  taken  off 
the  files  of  that  court,  on  the  ground  that  the 
court  had  no  jurisdiction  to  try  a  petition  under 
the  Act  of  1874.     TJie  petitioner  then,  on  20th 
November,  1876,  applied  to  this  court  to  fix  a 
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election  within  t: 
IV  printing  was :i  li- 
'  be  paid  without  i: 
at  statute  ;  but  si; 
,rced  at  law,  the  ' : 
mf  it  a  void  contriut. 
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I'AltoL  KVIDK.NCK. 

Sn'    Kvri'KNt'K. 


|-AKTI(rr,AI!lTY. 

Is  l't,i;AI>IMI-   .V-r    l'l.KAI>INii    AT  I, AW. 


I'AliTK'l'I.AKS. 
Ok  Dkmand  am>  SKr-oFK. 
I.    Ihiiiiinil  mill  IhUnvil  of,  -<•'>■-. 
•.'.   I'tinn  mill  Siifi'inn-n  of,  '-'(ir>.1. 
:t.   Ill  Willi'  .ii'/iiiii",  -<>->4. 
4,  iiilnr  t'lisiK,  'JliM. 

,    OKTrri.K-.S'/C    IvIKl-I'MKNT. 

.    Is  Kl.KCTIoN  TUIAI.S-.SV/    rAlil.lAMK.ST. 

In  AcriossMiK  IsKiiiNfiEMKNT ok  Tatknts 
__,SVc  I'.vrENTs  OK  Invention. 

I.  Ok  1>km\m>  ash  Skt  okk. 
I,   Dniimiil  mill  DiTuwrijuf. 
IPefeudaut  has  tlie  same  time  to  jilead  alter 
«he  delivery  of  particulars  under  a  judj,'e's  or.ler  j 
M  he  ha<l  whi'U  tiie  stiniiuons  was  returnable, 
Wtixlihiini  V.  I'ntliiniill,  l>ra.  47().  | 

After  the  service  of  non-bailable   process,    aj 

fudge's  order  olitaiiu'd  by  ilefeudant  for  the  de-  1 
Ivery  of  particulars,  with  a  stay  of  proceedings,  I 
does   not   luvveiit   the   plaintill   from    arresting; 
defenilant  on  an  ;ilias  writ.      Wil-imi  v.    U'il.^uii, 
8  p.  S.  -.".17. 

.^jAfter  a  deiuaiul  nuule  and  sworn  to,  tlie  court 
in*do  a  rule  for  particulars  of  demand,  and  to 
■tay  proceedings  in  the  ineantinie,  absolute  in 
the  first  instance,  liiillir  v.  /lirlimilnoii,  ',i  O. 
8.605. 

"ervicr  of  demand  of  particulars  still  operates 
M-ft 
1806 
Cluunb.  -  McLean 

Beml.'lc,  particulars  ilelivered  after  suTumons, 
Vnt  without  any  order  for  their  delivery,  do  not 
bbld.     iSlri'H  v.  Vami-ron,  H.  T.  2  Vict. 

After  defendant  has  obtained  a  rule  for  par- 
tioolars,  and  tiie  plaintitf  has  not  delivered  them, 
the  court  will  grant  a  rule  that,  uidess  the 
nlalntiif  shall  ileliver  them  within  a  certain  time, 
deiwidant  sliall  be  at  liberty  to  sign  judgment 
r  #*■    pros.     Sliiinr  v.  Curri-ii,  H,  'V.  ,'J  Vict. 

Jfcere  a  'icfeudant  delivers  his  particulars  of 
■alQpr  on   a  day  later  than  that  appointed   by 

iiidgf        -dcr,  and  plaiutill's  attorney  (through 
lis  I  accepts  and  retains  them  without  o\)- 

jeoHoii,  such  conduct  is  a  waiver  of  all  objec- 
tu^  ou  the  ground  of  delay,  MrLilliiii  v, 
ifeManii.-<,  1  t^.  H.  271. 

■Where  del  nd;uit  li'id  been  ordered  to  deliver 
paiticulftrs  ot  any  cr  t  claimed  by  him  by  the 
l7^h  September,  aii'.  i,e  did  not  deliver  them 
unm  tne  2()th  September :— Held,  that  he  was 
reatHiiued  by  such  order  fnmi  putting  in  evi- 
d«lM^  a  letter  fr  -m  plaintiff,  admitting  a  set-oil' 
in  the  shape  of  money  received  to  defendant's 
nae.    CamjihcH  v.  '■'-oHikl,  7  Q.  B.  412. 


liulo  2<)of  T.  T.  18.-i(),  ihies  not  debar  ft  jmlgo 
from  ordering  on  motion  hucIi  further  particulars 
us  he  iiiav  think  tit.  /lull  v,  /luirti,  2  L.  .1, 
208.  -(!.  L  (hand).      ItichanU, 


2.   /')(•//(  mill  SiijUrli  iii'ij  iif. 

VniK'r   a    liill   of    p.irticulars   for   work    and 

laliour.   the    plaintill    may  give   in    evidence  an 

ai'knowli'dgnient  of  a  s|iecitic   i>alance  due  for 

work  and   l;ibour,      liniiiniitiinl  v,  liimll' if,  |)ra. 

24:i, 

.A  promissory  note   declared  on   need   not   lie 
nu'ntuined    in   a   liill   of  particulars, 
('mill  ri.ii,  11,  T,  2  \  ict. 

Where  II  declaration  contained  n  count  upon 
promissory  note  and  common  counts,   an 


Shril   V. 


ipon  a 
d  the 


ervicr  oi  (icmanii  ot  particulars  stin  operates 
i  stay  ot  iiidceediiigs  under  the  (',  ij.  1'.  Act, 
6.     'drunr  v.  J'ltli'jrui;  'A  L.  J.  70.— C.   L. 


plaintill,  under  an  order  for  jiarticulars,  gave  an 
ai'count  for  gouds  sold  ami  delivered  only,  lint 
at  the  trial  the  defendant,  cross-exaniined  ii|ion 
the  note  and  afterwards  at  the  close  of  the 
plaintill's  case,  obtainecl  a  nonsuit  because  the 
note  was  not  mentioned  in  the  particulars  :  - 
Held,  (l!ol>inson,  ('.  .1.,  diss.)  I.  That  it  was 
unnecessary  to  include  the  note  in  the  particu- 
lars ;  2.  That  the  objections  were  too  latiMifter 
crossex  imining  on  liu'  note,    lli'ii  Inn-  v.  Sjirmjin  , 

r>  ( ».  s,  (;.■), 

When^  a  jironiissory  note  is  declared  on,  an 
error  in  its  date,  when  given  in  a  bill  of  partii'U- 
lars  under  a  judge's  order,  is  imnuiterial.  Bur- 
mil  v.  SimiMiii,  ()  ( I.  S.  !Mi. 

I'articiilars  of  demand  served  by  the  plaintiff' 
on  defeuilant,  containing  an  ailmission  of  pay- 
ment on  account,  and  shewing  a  italaiicc!  in  favour 
of  the  plaintill,  are  put  in  at  the  trial  tiy  defen- 
dant to  prove  the  payment.  The  plaintill'  then 
relies  upon  tlie  particidars  so  put  in  by  defen- 
dant as  a  link  in  the  chain  of  evidence,  to  shew 
that  he  was  entitled  to  a  verdict  for  the  balance 
therein  nienti<ineil  :  Meld,  that  though  the  par- 
ticulars rendereil  by  the  plaintill'  ami  made  use 
of  by  the  defemlant  were  not  eviilence  per  se  of 
the  lialance  as  therein  stated,  still  that  the  whole 
of  the  particulars  ought  to  go  to  the  jury  as  a 
fact  in  connection  with  other  facts  of  the  case, 
to  assist  them  in  forming  their  verdict.  Kei'uvr 
V.  Eiiijii  1/  I'l  III.,  4  <t>.  H.  47. 

A  special  endor.scmeiit  on  the  writ  ot  summons 
that  the  plaintiff'  claims  a  stated  sum  as  the 
iHiiiuint  of  an  account  rendered,  is  not  sutiicient 
Jiarticulars  of  deinand.  WMifv.  liiill'iilu,  llrmif- 
fonl,  miil(,'iiilini-/i  It.  II'.  Co.,  2  L  J.  2:10.— (,'. 
L.  Cliamb. — Burns. 

Oefendant  beint;  employed  by  the  plaintitis  as 
their  locomotive  and  car  superintendent,  made 
use  of  their  materials  and  men  in  ihiing  work 
for  a  sewing  machine  niaiuifactory,  in  wliich  he 
was  a  jiartner,  and  untruly  entered  such  time 
ami  materials  as  employed  in  the  plaintitis'  ser- 
vici'.  The  plaintiff's  having  sued  him  upon  the 
eomuioii  counts,  claiming  in  their  particulars  for 
goods  furnished  but  not  for  work  and  lalxuir  : — 
I  Held,  tliat  they  could  recover  under  the  particu- 
lars, for  iiroof  of  the  work  expended  on  the 
goods  was  a  mode  of  ascertaining  their  value, 
and  defendant  could  not  have  been  misled. 
Siirllii  rn   II.    W.    Co.   of  i'anada   \.    Liili'i;   27 

(i.  B.  r.7. 

Particulars  arc  not  to  be  construed  with  the 
strictness  applicable  to  a  count  on  a  special  con- 
tract.     11). 


f 
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Tlu!  iiiirtifiiliU's  ill  an  iutioii  on  the  cmnnuni 
counts  wiiv  liuaik'il,  "  Uctaileil  statement  of 
extra  work  i>crforiiRMl  Ky  1{.  (jilaintill')  on  Hees. 
3  iinil  4  Uruce  <;ravel  roatl.s,  iimlcr  eimtiact  of 
ISOO":  Weill,  tliat  tlii.s  diil  not  neeesxarily 
restiiit  tlio  jilaiii  ill'  to  work  done  uiiiier  tlie 
Bealed  eontraet  of  that  year  entered  into  he- 
twein  the  liarties,  hut  tliat  he  liiiglit  shew  that 
any  woi,k  iiientioi  ed  in  the  jiartieuhirs  was  done 
outride  of  sueii  eontraet,  ami  under  a  wliolly 
seiiarate  and  iiideiieiideiit  one.  Ji'(hs.-i  v.  ('or/ni- 
rutkin  of  liriti-r,  iM  C.  !'.  41. 


'.\.   Ill   Wliiil  Ai-li(iii.i. 

In  debt  on  a  lioiid  to  the  limits,  a  rule  for 
jiartioulars  of  the  hreaehes  will  he  granted. 
t'/iurc/i  V.  linniluirt,  Dra.  L'I3. 

Partieulars  rif  the  jirtMiises  eaiinot  he  ohtained 
l)y  the  <lein  iidaiit  in  an  aetiou  of  dower.  .A'o/art 
V.  Clurfu,  1  1*.  I!.  -JTT.^    1'.  V.      Draiier. 

A  defendant  in  tres(  ass  may  ohtaiii  partieulars 
of  the  idaintifi's  cause  of  aetion  hefore  deelara- 
tion.     yirilU  V.  Jfiiriy,  T.  'J".  3  (S:  4.  Viet. 

rartieulais  ordered  in  an  action  on  the  case 
for  disturliinga  ferry  as  to  tlie  numher  of  pas- 
sengers, goods,  ite..  conveyed,  /ns  v.  Cdlriii,  1 
C.  L.  Chaml).  8.     Slaeauhiy. 

A  defendant  is  entitled  to  partieulars  of  a 
plaintid's  claim  in  an  action  of  ejeetmeiit  after 
iippcH ranee,  or  at  any  other  stage,  if  it  appear 
pidlier  to  a  judge  that  he  should  have  them. 
ir-iz-ow  V.  Bnir,r,-i  P.  It.  L'OL'.- f.  L.  Chamh.— 
A.  Wilson. 

Seiidile,  that  it  in  not  now  the  practice  in 
England  to  give  an  order  ujion  the  defendant  toj 
deliver  iiarticiilars  of  pavment.  Cciiijiht//  v.' 
a:vird-l,  7  g.  H.  41-J. 

Particulars  will  he  ordered  of  the  fraud  charged 
in  a  plea  to  a  declaration  alleging  the  hreach  of 
iin  agioeiiKiit.  It  i.s  tiiliicieut  it  the  atlidavit  on 
vhicli  the  apiilicatioii  is  founded  is  made  hy  the 
attorney  on  the  recoid.  Jialii  v.  A/cKcii,  5  P.  J{. 
4(33.— (.'.  L.  v'hanih.      Daltoii,  C  ('.  a'P. 

In  an  action  hnjiight  for  tiespass  to  lands  with 
counts  for  trespass  to  goo<ls  and  trover  : — Held, 
that  the  defendant,  w  ho  liveil  on  the  adjoining 
lot,  was  entitled  to  particulars  of  the  acts  of 
tresjiass  complaiiieil  of  as  regarded  locality,  so  as 
to  inform  him  hy  reference  to  some  ohjecton  the 
ground  \\  here  the  plaintill'  claiineil  the  division 
line  hctween  the  lots  to  lie.  /'oik  v.  /iiiiinriiii, 
7   P.  1!.  !l!t.     ('.  I..  Cliaml..      |)alti>ii,  C.  C.  .f  /'. 


4.  Ollur  ( '((.sc.v. 

I'artieulars  of  demand  ai'c  no  part  of  the 
declaration,  ami  are  not  admitted  hy  a  plea  of 
p.'iyuicnt  on  the  ncord.  Miillinltidiii  v.  J/o/'/cy, 
7  i..  .1.  ;W:{.-('.  ('.—Mackenzie. 

Where  the  dei'laration  claimeil  C7">  for  work 
and  lahoiir,  hut  tlie  hill  of  partieulars  only  €10, 
the  case  ^\  as  v.ithin  the  limits  of  tlie  act  8  Viet. 
c.  13  s.  ,").">,  and  might  he  tried  in  the  District 
Court.     Murl'iu  v.  (Iiryinir,  5  t^.  11  245. 

Where  there  is  no  plea  of  set-otf  defendant 
eaniiDt  have  the  advantage  of  any  mere  items  of 
set-oil',  not  heing  /iiii/iin  iils  on  account,  which 
the  plaiiitiir  has  admitted  in  his  particulars  uf 


demand  ;  and  wheri^  ])art  of  the  plaintiff's  own 
ilcmnnd,  stated  m  his  particulars,  are  harreil  liy 
the  Statute  of  Limitations,  he  has  a  right  tii 
jilaee  against  these  the  iteiihs  of  set-oB' appearing 
111  his  jiarticulars  to  he  heyoiul  the  six  years! 
Ford  V.  Sjiofford,  8  (i.  H.  17. 

A  plaintiff  is  not  limited  in  liis  declaration  ti 
the  jjarticulars  specially  endorsed  on  his  writ  <•[ 
summons.     Soirdon  v.  Soirdon,  4  P.  li.  27(i. 

The  empiiry  under  3")  Vict.  c.  3G  s.  14,  as  t 
corrupt  practices  in  procuring  the  passage  of  a 
hylaw,  must  he  confined  to  the  particulars 
filially  given  hy  the  applicant.  U<'  Credit  VnlL, 
li.  \y.  Co.  and  Cmiidi/  uj' Pul  Bonm,  6  P.  R.  (>:' 
— (.;.  L.  Chamh.— (!alt. 
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I.   Practice. 

1.  Partkx,    ' 

[Tin'  carJiir  art.t  ri'hdiinj  to  pnrlilion  ii'(  r' 
nolidtitid  in  C.  S.  V.  C.  r.  SH,  u'liirli  teas  ri /■■ 
III/. I.'  I'irf.  r.  .i.l.  (>.     Thin  art,  an  amvnilnl  l^i 
Vivt.  c.  1(1,  (>.,  noir  nuidatcK  llir  jiractici .] 

A  pctitiou  for  a  partition  under  2  Will.  I\ 
35,   must  have   heeii   verified  hy   affidavit, 
there  must  he  an  opposing  [larty,  altlii'iiL:li  ■ 
suit  was  an  amicahleone,  and  one  of  the  ii.irt.; 
eonseiiting  to  the  partition  had  to  he  clrop|it'ii^ 
that  purpose.     Uobinson,  ex  parte,  M.  T.  -  Mu| 
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!()59. 
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L  Infant. 
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Ito  a  bill  for  partition  a  lessee  for  years  may  I 
t4  a  neocssary  party.    Fitzpatrirk  v.   Wilmn,  12 
%.  •140.  I 

f'WluTc  in  "  bill  for  partition  it  was  stated  ', 
tikt  cjrtaiii  lilts  rosidin,!,'  with  or  near  thuir  - 
Soier  out  of  tlio  jurisdiction  of  the  court,  not  | 
MUrtii'^  were  intc  rested  in  th  :  1  imh  aouglit  to  l)o 
BM-titinue.l,  tlieir  father  l)oing  a  party  defendant,  , 
»demuirer  for  want  of  parties  was  allowed. 
Tryoii  V.  I'm;  KtCliy.  311.  | 

AltUoii'li  partition    nviy  be    directed  of  an  j 
eiStesulileet  to  a  mortgage  thereon,  still,  if  one 
of  Bcveial  Id  tenants  create  an  incumbrance  on 
hiil  undivided  share,  and  institutes  proceedings 
to  obtain  a  partition  of  the  estate,   the  party  | 
liolding  tile  ineuinlirauce  nnist  be  brought  liefore  ' 
tit«  court,   and  the  iiarty  creating  the   charge 
nmat    bear  auv   additional  expense   occasioned 
tlWreby.      M<'/hiii'j,iU  v.   McBowjall,  14  Chy. 

9m. 

,;  2.  Olliir  CdxcK. 

%lo  ro-i]m:ide:it  t  i  a  petition  for  partition  under 
2  Will  1  y.  e.  :!•">  uii ,'ht  deuuu.  Cronk  ct  al.  v. 
Ormk,  1  ',>.  14.471. 

J5 writ  of  pii  titioM  could  not  be  ordered  under 
2  Will.  IV.  e.  ;ir)  without  flirty '■/'(?)•  daj's  notice 
bfl^e  the  term.  Wlicre,  therefore,  the  service 
Wili  made  oil  the  21st  of  .hilv,  and  the  term  be- 
fgu.  on  the  ;iOtli  of  Au','ust,  it  was  held  insulK- 
ei«at.     Jn  n  Lo,„!i,  10  Q.  14.  305. 

In  a  partition  suit,  a  nuostion  of  title  raised 
befcwoon  CO  ilufciidauts  was  decided  at  the  hear- 
ing, anil  without  being  referred  to  the  master. 
Wooil  V.  II'liii/,  Ui  Chy.  471. 

Where  a  sale  of  lamls  is  ordered  under  C.  S. 
U.  C.  c.  8().  .s.  17,  (the  Pai*itionAct)tobemade 
by  certain  persons  agreed  upon  by  the  parties  : — 
(juere,  if  one  sliouhl  die  or  become  incajiable  of 
Mjtitig,  whether  the  court  might  imt  order  the 
WtHWediugs  to  be  completed  by  those  remaining. 
InreKnuirl,.^  and  7W  tl  al.,  24  y.  14.  311. 

Where  a  defendant  is  not  misled  by  a  notice 
of  teial  any  trifling  irregularity  therein,  as,  in 
this  case,  the  omission  of  the  words,  "In  the 
nutter  of  ]iartitioii  between"  before  the  plain- 
tiff%and  defendants'  names  in  the  style  of  cause, 
mSI  not  entitle  the  defendant  to  set  aside  the 
Ttldict  ;  iind  irregularities  of  tliib  kind  should 
b»  objected  to  promptly,  otherwise  the  court  will 
not  interfere.  tSi/iiioial.^  v.  Siiiiiumis  H  ill.,  20 
0.'P.  271. 

iteucs  in  partition  suits  under  32  Viet.  c.  33, 
0»»  are  within  32  \'ict.  c.  li,  s.  17,  subs.  2.  (The 
iipr  Reform  Act,  IS()S,)  and  such  an  issue  in 
HP  County  (lourt  may  therefore  be  tried  at  the 
iii|b.e8.     }/>. 


The  Partition  Act  of  18(5!)  only  applies  to  cases 
in  which  some  common  title  in  the  jjetitioner 
and  respondents  to  the  land  in  ([uestion  is  ad- 
mitted. Where  it  .ippeared,  from  the  statements 
ill  the  petition,  that  two  of  several  respondents 
claimed  to  be  entitled  absolutely  to  part  of  the 
lands  sought  to  be  partitioned,  and  that  the 
jietitioners  contested  such  claim  :— Held,  that 
the  proper  mode  of  proceeding  as  against  these 
respondents  was  by  bill  in  tlio  ordinary  way. 
Ji<'itii<'tt(/  V.  BcnnettOjGV.  H.  145.— Chy.  Chamb. 
—Blake. 


^ 


partition,  where  ordered,  is  to  be  made  by  the 
"  representative.    Ju  re  FofUr,  1  Chy.  Chainb. 
—  K.stcn. 

Jhe  ijuestion  whether  partition  or  sale  should 

[.ordered  is  proper  to  be  refeiTcd  to  the  real  re- 

Bentative,  who  is  to  make  sale  if  lU'dered.    Jh. 

The  court  inaj*  order  a  8;ilo  ui  the  first  instance, 
I  see  lit.      / 1>. 

lie    court  will  use   its   own   machinery  for 
^ying  the  purposes  of  the  act  into  etlect.    Ih. 

I(i7 


II.  WiiEX  Partition  Awarded. 

Where  a  testator  directed  in  his  will  that  after 
the  death  of  A.,  his  land  should  be  divided  be- 
tween his  children  by  his  executors  :  —  Held,  that 
in  the  absence  of  any  refusal  of  the  executors  to 
make  the  partition  after  the  death  of  A.,  the 
court  Could  not  direct  a  partition  under  2  Will. 
IV.  c.  35.     C'roiik  v.  Cronk,  (i  O.  8.  332. 

The  court  could  not  award  a  writ  of  jiartition, 
under  2  Will.  IV.  c.  ;'."),  where  all  the  parties 
interested  in  the  partition  consent  to  its  being 
m.ade.  /n  re  Eaxtirooil  i:t  al.,  1  Q.  B.  3  ;  //(  re 
Usher.  Ih.,  527. 

A  sale   of    lands  having  been  ordered  under 
.sec.  17  of  C.  8.  U.  C.  e.  8G,  to  be  made  by  cer- 
tain persons  agreed  upon  by  the  p.irties,  one  of 
these  perscms  refused  to  act,  and  the  petitioners 
then  ajiplied  on  this  ground  to  rescind  the  order 
for  Side,  and  for  partition  by  the   real  represen- 
tative :— Held,  that  the  court  could  not  interfere, 
not  having  any  original  or  common  law  juris- 
diction, and  such  a  case  not  being  provided  for 
j  in  the  act.     Quivre,  whether  the  person  refusing 
;  might  not  have  been  regarded  as  guilty  of  coii- 
1  tempt,  or  have  been  subjected  to  costs.     Qmere, 
1  also,  whether  the  order  might  not  have  been 
!  varied  or  rescinded  by  consent  of  all  those  who 
I  consented  to  its  being  made  ;  i\v  if  one  of  those 
'  appointed  to  m.ake  the  s.ilc  were  to  die  or  become 
incapable  af  acting,  whether  the  court  might  not 
order  the  proceedings  to  be  comiiletcd  liy  those 
remaining.     In   re  Kixiirlv^  atul  PuM  1 1    al.,   24 
Q.  B.  311. 
I 
I      A  testator  having  died  in    1820   devised   his 

I  farm  to  trustees  in  trust  to  pay  certain  legacies, 
and  divide  the  residue   amongst   the    tiistator's 
'  three  sons.     The  trustees  refused  to  act,  and  the 
;  eldest  son,  in  eonsei|Ucnce,  on  coming  of  age  in 
:  1823,  sold  portions  of  the  land  and  applied   the 
!  procceils,  or  part  of  them,    towards  paying  the 
legacies.     After  his  death  the  surviving  trustee 
I  executed  a  eonveyaiiee  of  the  whole  farm  to  the 
i  two  surviving  sons,  from  misunderstanding  the 
nature  of  the  deed  presented  to  him  for  execu- 
tion.    The  two  sons  then  sold  what  remained 
of  the  farm,  and  brought  an  action  of  ejectment 
jigainst  the  plaintiff,  who  had  the  parcels  sold  by 
the  eldest  son  during  his  lifetime.     The  court 
restrained  this  action,  declared  the  plaintiff  en- 
titled, as  far  as  might  be  nece.s.sarv  for  his  pro- 
tection, to  stand  ill  the  place  of  the  eldest  son 
in   i-egard  to   his  undivided  third  of  the  whole 
property,  and  to  his  charge,  for  two-thirds  of 
the  legacies  ho    had  paid  on  his  brothers'  tiiidi- 
vided  two-thirds  of  the   estate,   and  decreed  a 
partition  and   other  eiKpiirics  to  give  effect  to 
such  declaration.     Jliieult  v.  lierrimii  r,  4  Chy. 
296. 
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The  fact  that  there  is  an  outstanding  term  in 
lands,  to  portions  of  wliich  infants  are  entitled, 
is  no  (lofunce  to  a  bill  of  partition,  although  it 
may  intiuenco  the  court  in  deciding  between  a 
sale  or  a  partition  of  the  estate.  /  itzpatrkk  v. 
Wilmii,  \i  Chy.  440. 

In  a  suit  for  partition  the  greater  part  of  the 
proj)urty,  the  sultject  of  the  partition,  had  been 
sohl  under  the  decree  of  the  court,  but  portions 
of  it  still  reniaiued  unrealized.  It  appearing 
that  all  prior  cliarges  upon  the  property  (such  as 
the  costs  of  the  varif)U8  parties  to  the  suit,  &c.) 
had  been  paid,  and  that  tlie  unrealized  property 
was  far  less  iu  value  than  the  amount  for  which 
one  of  the  co-owners  (the  plaintiff)  was  entitled 
to  cretlit,  in  account  with  the  other  co-owners  ; 
on  a  petition  by  plaintiff,  an  order  was  granted, 
vesting  all  the  unrealized  property  in  him.  Ar- 
nold V.  Hurd,  1  Chy.  Chanib.  2o:i. — Spragge. 

The  adult  co-heirs  of  an  estate  .agreed  to  a 
partition,  and  bound  themselves  to  execute  (juit 
claims  to  carry  it  out  as  soon  as  the  minors  came 
of  age  and  united  therein.  Some  of  the  co-heirs 
went  into  possession  of  their  portions  and  made 
improvements  ;  some  released  their  interest  iu 
the  property  allotted  to  others  ;  but  some  of  the 
minors  on  coming  of  .age  declined  to  adopt  the 
agreement :— Held,  on  that  account,  that  the 
agreement  was  not  binding  on  any  of  the  parties 
to  it ;  and  a  decree  for  partition  was  made  ;  and 
the  master  was  directed  to  have  regaril  in  par- 
titioning to  tlie  possession  .ami  improvements  by 
tlie  parties.      Wood  v.    Wood,  IG  I'hy.  471. 

The  (juestion  whether  partition  or  sale  should 
be  ordered  is  proper  to  be  referred  to  the  real  re- 
presenhative,  who  is  to  make  such  sale  if  ordered. 
In  re  Fuster,  1  Chy.  Chamb.  103. — Esten. 

The  right  which  a  sijuatter  acfjuires  by  being 
in  possession  of  lands  of  the  crown,  is  not  such 
an  interest  tlierein  as  this  court  will  order  a 
partition  of  .amongst  his  heini :  in  such  a  case 
the  only  remedy  is  by  application  to  the  govern- 
ment.    Jiitkiiis  V.  Martin,  1*0  Chy.  01.3. 

The  court  will  not  decree  the  i)artition  of 
lands  the  title  to  wliich  is  vested  in  the  crown  ; 
neither  will  it  decree  the  sale  of  such  lands  at 
the  instance  of  tlie  representatives  of  a  deceaseci 
locatee.     Ahell  v.   Weir,  i\  Chy.  404, 

Where  an  est.ate  I'onsisted  in  large  part  of  per- 
sonalty, and  by  the  will  of  the  testator  tlie  whole 
was  to  be  divided  among  his  children  on  the 
youngest  .attaining  tweuty-ime,  .all  of  whom  took 


desirable  that  no  division  should  take  place,  li, 
that  the  whole  should  be  taken  by  one  of  t: 
parties  entitled,  or  otherwise  sold,  there  lui: 
more  than  eighteen  cLaimants;  the  court  a; 
proved  of  the  return.  In  re  Dennie.  et  al.,  lOi 
B.  104. 

The  question  whether  partition  or  s.ale  sh,,'. 
be  ordered,  is  proper  to  lie  referred  to  tliu  i. 
representative,  who  is  to  make  sale  if  onKiv 
The  court  may  order  a  sale  in  the  first  in.staii 
if  it  see  fit.  In  re  FoMer,  1  Chy.  Chamb.  Id.). 
Esten. 

In  a  suit  for  partition  where  inf.ants  wuio  i; 
terested,   affidavits  were  produced  sliewiiif^  ti.: 
a  s.ale  rather  than  a  partition  would  be  iikhv: 
the  benetit  of  the  infants  ;  and  that  the  )irui,.- 
was  not  susceptible  of  equal  partition.   'I'lu'  k,. 
directe<l  a  reference  to  the  master  to  eiittr  J! 
contr.acts  for  the  s.ale  of  portions  of  the  ost,: 
which  sales  should  be  carried  into  effect  uj 
being  approved  of  by  the  judge.  Steven  v.  //«;, 
14  Chy.  541. 
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IV.    CONFIR.MATION. 

In  a  proceeding  for  partition  under  f".  S, 
C.  c.  80,  a  sale  had  been  ordered  by  thi'  r,, 
under  which  the  real  representative  sold  I'li.,- 
the  five  lots,  into  which  the  ju'operty  had  '. 
divided  by  the  real  representative  ;  but  tL 
being  no  bidders  for  the  remaining  one  at  \i 
he  considered  a  le.isoiiable  price,  he  with;- 
it.  The  court  suggested  that  it  might  bu  Ir 
to  wait  till  the  rest  of  the  jiroperty  wa.-^  - 
but  after  consideration,  contirnied  the  sali 
ordered  deeds  to  be  executed.  In  re  Wi  xi.  r 
10  L.  J.  15.— Q.  B. 


In  1855  the  widow  and  children  of  oik:  <■[■ 
joint  owners    of  Land  petitioned   for  a  |i;ut.; 
under  2  Will.  IV.  c.  .S5,  the  other  owiiLii- 
resiioiideiit.      In  the  same  year   partition  ; 
niaile  by  the  sheriff,   the  return  and  \<\:m  a 
tiled,   and  a  rule  to  record  and   couHnii  it  - 
moved   for,  but  bj'  some  mistake  never  i<^^ 
and  there  was  no  official  entry  of  its  havin. 
\  \  either  granted  or  refused.     In  18{iO,  tlu'  \\~ 
dent  died.     The  partition  thus  made  hail  .^ 
been  acijuiesced  in,  the  |>arties  supiio-siii::  t 
h.ad  been  confirmed  : — Held,  that  the  coinl 
not  now,  even  by  consent,  examine  ami  ^ 
such  partition,  for  it   wcmld  in   effect  In. 
judgment  against  a  party  (the  resijoiidni: 
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vested  interests  on  their  attaining  majority,  and  j  eral  years  dead,    and   the  proceediii 


iu  the  event  of  the  death  of  any  before  thejieriod 
of  distrilmtion,  leaving  issue,  the  share  of  the 
one  so  dying  w.as  to  ^'o  to  his  children,  share  and 
share  alilce  : — Held,  tli.at  until  the  youngest  child 
attained  tweutv-one,  the  .adult  parties  were  not 
entitled  to  call  for  a  partitiim  or  distribution  of 
the  property.     Murjilii/  v.  Mason,  22  C'hy.  405. 

Th(!  Partition  Act  of  1809  only  applies  to  cases 
in  which  some  common  title  in  the  petitioner 
and  respondents,  to  the  land  in  (juestion,  is 
admitted.  Bennetto  v.  Bennetto,  0  P.  R.  145. — 
Chy.  Chamb.— Blake. 


III.  When  Sale  Orpehed. 

W^hcre  the  property  was  not  indivisible  in  its 
nature,  but  the  freeholders  returned  that  it  was 


void. 
459. 


In    re   Park  et  al.   and  J'ar/:,  'Jt 


Where  a  ilecree,  which  reserved  no  ti 
directions,  directed  that  a  sale  r>r  paititinii 
property  should  take  jdace,  .as  the  ma.'^ti  r 
consider  most  for  the  interest  of  the  partis 
court,  on  motion,  ordered  the  executiim 
veyances  and  the  delivery  of  the  pus.sc- 
the  property  agreeably  to  the  findiiiL,'  • 
master.    O'Lone  v.  O'  Lone,  2  Chy.  042. 

The  report  in  a  partition  suit  by  hill 
C.  S.  U.  C.  c.  80,  doesnot  recpiire  to  lii>]t 
confiri.ied  by  the  court,  but  before  it  « 
acted  upon  it  will  be  examined  by  tliu  i 
see  whether  there  is  in  it  the  m.aiiifcst  ■  r 
ferred  to  in  section  24  of  the  act.  li 
Dowling,  1  Chy.  Chamb.  305. — Spragge, 
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V.  SETTiN'fi  Aside. 


J  An  unequal  partition  obtained  in  a  County 
iourt  against  a  minor  and  feme  covert  tlirough 
Tie  contrivance  of  the  co-tenant,  the  gross  laches 
Tthe  guardian  a.l  litem,  and  tlie  missapprehen- 
pn  of  the  referee  (appointed  under  s.  17  of  the 
krtition  A(;t)  as  to  the  extent  of  his  duty  and 
hwcr,  was  held  not  binding.  The  minor,  on 
Lning  of  age,  filed  a  bill  for  a  new  jjartition. 
Id  a  decree  wa.s  made  accordingly.  Mcrrilt  v. 
la<r.  15  Chy.  321. 


VI.  Allowance  for  Improvements. 

testator  placed  his  two  sons  in  jiossessiou  of 
liii  iMirtions  of  his  real  estate,  intending  to 
(vov  or  devise  the  same  to  them,  but  during 
lifi;  time  retained  the  full  control  of  the  pro- 
:y  ;  notwithstanding  this,  the  sons  made  val- 
li£Lle  iiiiprovenients  upon  their  respective  por- 
^^Qs.  I' pun  a  bill  filed  after  the  decease  of  the 
fh|rt.,.-  fur  adistril)ution  of  the  estate,  the  court 
rtrastil  to  make  to  the  sons  any  allowance  in 
MM)ect  of  such  improvements.  Foster  v.  Eiiii'V- 
«Oii|  5  Chy.  135. 

lilie  adult  co-licirs  of  an  estate  agreed  to  a 
paltition,  and  Viound  themselves  to  execute  quit 
oltlibis  to  carry  it  out  as  soon  as  the  minors  came 
ot'ltec  and  united  therein.  Some  of  the  co-heirs 
Wtttt  into  possession  of  their  portions  and  made 
improvements  ;  some  released  their  interest  in 
tti(»  property  allottcil  to  others  ;  but  some  of  the 
minors  on  coming  of  age  declined  to  adopt  the 
aflitSement : — Held,  on  that  account,  that  the 
amiemeiit  w.as  not  binding  on  any  of  the  parties 
to  9;  and  a  decree  for  partition  was  made  ;  and 
tWilnaster  was  directed  to  have  regard  in  parti- 
tuMling  to  the  possession  and  improvements  by 
tilrlijparties.      Wood  v.  iVuod,   Hi  Chy.  471. 

iather  placeil  one  of  his  sons  in  possession 
Irtain  wild  lan<l,  and  announced  his  inten- 
jf  giving  it  to  liini  by  way  of  advancement, 
led  without  carrying  out  this  intention  ;  but 
rhile  the  son  had  taken  possession,  and  by 
)rovcnieuts  nearly  doubled  the  value  of 
I :  -  Held,  that  the  son  was  entitled  to 
ze  fur  his  improvements,  and  to  liave  the 
Dotted  to  him  in  the  division  of  his  father's 
provided  the  present  value  of  the  land  in 
ite  titimproved  state  would  not  exceed  his  share 
<|{  tw)  estate.  Quiere,  in  such  a  case,  whether 
the  Mm  is  not  entitled  to  an  absolute  decree  for 
thfllnd.  JSirhii  V.  liiihn,  18  Chy.  497.  See 
JT'oWf  V.  Fo-ijmw,  18  Chy.  498. 


tween  solicitor  and  client,  are  not  decreed  even 
by  consent.     IlarkncMV.  Con  may,  12  Chy.  449. 

In  suits  between  joint  owners  to.  partition 
or  sale,  tlie  costs  are  to  be  borne  by  the  larties 
in  proportion  to  their  respective  interests  ii  .he 
projierty,  except  that  in  tlic  ease  of  partitio  i  dio 
court,  if  it  see  fit,  may  give  no  costs  to  eii,lier 
party  up  to  the  hearing,  ('artwrhjlu  v.  Dkhl, 
13  Cliy.  3()0. 

In  a  suit  for  partition,  the  <lecree  omitted  a 
direction  to  tax  the  costs  as  between  solicitor 
land  client,  or  to  apportion  them  amongst  the 
several  parties.  On  .amotion  for  an  order  direct- 
ing the  master  to  do  so  upon  the  taxation,  the 
order  to  apportion  the  costs  was  made.  The 
order  for  taxatiiui  as  between  solicitor  and  client 
was  refused  as  lieiug  a  variation  of  the  decree. 
lifnmrd  v.  Jarcii,  1  Chy.  Chamb.  24. — Spragge. 


VIII.  MisiELi..vNF:ors  C.vses. 

An  .ippeal  will  lie  under  the  Partition  Act 
32  Vict.  c.  .33,  O.,  from  the  judgment  of  a 
County  Court  judge  on  a  special  case  stated. 
In  re  Shavtr  it  al.  and  llnrt  et  at.,  31  (^.  K.  G03. 

One  of  the  devisees  of  an  estate  sold  her  inter- 
est therein  to  her  brother,  ami  executed  with 
her  husband  an  instrument  in  the  form  of  a 
power  of  attorney,  authorizing  the  assignee  for 
his  own  benelit  to  demand  and  receive  of  and 
from  the  executor,  &c.,  all  moneys  whii'h  might 
become  due  an('  payable  to  her  and  her  husband, 
or  either  of  them,  by  virtue  of  all  devises  and 
becjuests  under  the  last  will  and  testament  of  her 
father  ;  in  fact,  at  the  time  of  the  execution  of 
this  instrument,  she  was  entitled  to  a  share  of 
another  brother's  portion  of  the  estate  by  assign- 
ment from  him  : — Hehl,  on  appeal  from  the  re- 
port of  the  master,  that  the  instrument  executed 
by  the  liusban*'  and  wife  had  not  the  efl'ect  of 
transferrimj;  the  share  of  the  wife  in  the  jiortion 
of  tlie  Iji-other  so  .■assigned.  I'h  rr'dl  v.  I'/icrr'dl, 
10  Chy.  580. 
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' j^  VIT.  Costs. 

TrtiicDurt  will  not  countenance  the  unncces- 
8arjr_  f^ourring  of  costs  of  tiling  a  bill  for  the 


^ >n  and  sale  of  the  estate  of  infants  for  the 

puraow  of  discharging  a  mortgage  thereon, 
which  object  coulil  be  obtained  as  effectually  in 
the  ordinary  way  by  proceedings  being  taken  at 
the  imrtiance  of  the  mortgagee  ;  and  where  such 
a  snit  was  brought  in  the  name  of  infants,  the 
CQOrt  on  dismissing  the  bill,  ordered  the  costs  of 
thedafendants  to  be  paid  by  the  next  friend  of 
the  tafknta.     Carroll  v.  Carroll,  23  Chy.  438. 

Tho  costs  decreed  in  partition  suits,  are  as  in 
other  suits,  party  and  party  costs,  and  where 
«ny  of  the  parties  are  not  sui  juris  costs  as  be- 


In  a  ])artiti(ni  suit,  a  gentleman  who  was  not 
a  solicitor,  nor  a  clerk  of  any  solicitor  in  the 
cause,  was  employed  by  the  defendant's  solicitor 
to  attend  to  the  case  for  defendant,  .and  gave  a 
consent  in  good  faith,  but  inconsiderately,  and 
withtnitthe  knowledge  or  autliority  of,  or  com- 
munication with  the  defendant  or  hi.-i  solicitor, 
to  a  mode  of  partition  suggested  liy  the  opjiosite 
party  : — Hehl  ,that  the  consent  migiit  be  relieved 
against  on  terms,  it  not  appearing  that  the  plain- 
tiff would  thereby  be  i<rejudiced.  Hehl,  also, 
that  an  application  for  relief  against  t'ne  consent, 
and  to  set  aside  the  n'})<u't,  was  properly  made  in 
chambers,  and  not  in  court.  Jiol/'<;  v.  CooU;  1 
Chy.  Chamb.  ;108.— Mowat. 

In  a  suit  for  the  partition  of  the  real  est.ate  of 
an  intestate  who  was  one  of  the  executors  of  his 
father's  will  anil  had  tiiken  po.ssession  of  the  per- 
sonal estate  and  who  dieil  a  minor,  it  was  claimed 
on  behalf  of  infant  legatees  who  had  not  been  paid 
the  legacies,  that  an  account  should  lie  taken  of 
the  personal  estate  come  to  the  h.ands  of  such  exe- 
cutor, and  that  their  shares  tliereof  might  be 
charged  upon  the  land  in  (piestion  before  parti- 
tion : — Held,  that  the  executor  having  l)een  a 
minor,  his  estate  was  not  liable  to  account  there- 
for.    jVcmA  v.  McKaij,  15  Chy.  247. 
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A  chill  who  has  boen  i>,lvaiico(l  is  IkiuikI  to 
bring  into  liotchiiot  tliat  wherewith  ho  has  been 
adviinceil  only  when  it  lias  l)eun  so  expressed  in 
•writing  either  liy  the  ])areiit  or  the  child  so  a»l- 
vancetl.     i'iimun  v.  Filinaii,  15  Chy.  G43. 

One  of  several  heirs  of  an  intestate  being  hina- 
tie,  an  aet  was  procnred  anthori/iiig  the  sale  of 
tlic  intestate's  lands,  and  tlie  investment  of  the 
lunatie'M  share,  tor  the  henelit  of  tlie  lunatic 
"and  his  rei)resintatives."  Tlie  lunatic  after- 
wards died,  and  it  was  -Meld,  that  this  share, 
for  the  puriitise  of  distrilnition,  retained  the 
character  of  realty,  and  was  to  l>e  diviiled  be- 
tween his  real  representatives  and  not  his  next 
of  kin.     <'aiii]iln'll  v.  VininihiU,  It)  Chy.  I'o^ 

A  testator  having  devised  his  real  projierty  to 
such  of  the  persons  iianieil  as  sliould  be  living  at 
the  death  of  his  widow,  the  parties  ininrested 
came  to  an  agreement  for  partition  during  the 
widow's  lifetime.  There  were  several  cjuestions 
between  the  jiarties.  The  plaintiff,  who  was 
one  of  the  devisees,  was  induced  to  consent  to 
the  partition  upon  a  di.stinet  understanding  with 
another  of  the  divisees,  tliat  the  latter  mIduKI, 
after  ))artition,  ImM  a  portion  of  her  share  in 
trust  for  the  planititf.  Tliis  agreement  was  not 
known  to  the  oilier  devisees  ;  thep:irtition  deed 
was  executed  by  all  the  parties  ;  the  partition 
would  not  have  been  agreed  to  by  the  plaintilf 
but  for  the  proniisc  stated  :— Held,  that  the 
promise  was  not  liindiiig,  both  beea;;se  tliere  was 
no  writing  within  tlie  statute  of  frauds,  and  be- 
cause tiiepartv  niakiiig  it  was  a  married  woman. 
jl/o(/(//  v.  Ihirls,,)!,  -.M)  t'liy.  l)(). 

When  lands  arc  sold  f(U'  the  purp'-' ';  of  cd'cct- 
ing  a  partition  the  sliati'  of  an  infant  retains  its 
character  <it  realty.  T/i<iiiiji->nn  v.  M<:C<ijj'ri'ii,  ti 
r.  K.  I'.Ci.— Chy.  "(."hamb.     I'roudfoot. 
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Execution  of  Cognovits  by— .b'^. 
Novri'. 

JtECEI VERS  — .S'lr  i; liCEIVER. 


I.  What  Constitutes. 

1.   Gevernlfi/. 

A.  leased  a  farm  to  IJ.  upon  the  condi 
P>.  was  to  deliver  to  him  one-half  of  tl 
to  be  raised  on  the  farm.  H.  was  to  hai 
thresh  it,  and  deliver  it  in  to  the  di : 
gr.'inary  : — Held,  that  under  this  agrei 
and  B.  were  not  partners  in  the  wheat 
grew  in  the  field,  but  stood  to  each  otli^ 
relation  of  landlord  and  tenant  ;  and  tli 
fore  no  legal  property  in  the  wheat  cmil 
A.  till  li.,  the  tenant,  had  threshed  it 
livcred  to  him  his  jmrtion.   J/ni/iInn  v.  ' 

3  o.  s.  r>8;t. 


Held,  upon  the  agreonieut  and  faet.^  ;i- 
in  this  case,   that  tlie  defciulant  M.,  in  • 
letweeii   the   plaintills  an. I 
lie   considered   as  a  partinr 
Toinn  et  id.  v.  Merrill  1 1  ",, 


ti.il  I 
II'  i| 

\i,> 
III. 
iiu:: 


transactions 
daiits,    must 
ilefendants. 
B.  1. 

Where   upon  a  (lucstiou  of    partiieiN! 
twecn  father  and  sou  (defendants),  tlh  i 
shewed  that  the  son,  a  young  unmaiin 
lived  with  his  father,   was  in  general  .i 
with    his   liusiness,   carrying  iicer  to  lifii 
toniers,  receiving  money  and  making  \u\i 
for  him,    &c.,    and  had   furnished    |iai' 
money  with    which   his   father   had   i 
brewery  : — Held,    that    this    evidence 
grounil  upon  which  a  partnership  bctwun^ 
ami  son  could    be  interred.      'J'he   jiiiv 
found  for  the  plaiiitill',  a  new  trial  was  {^ 
on  payment  of  costs.     Seult/iope  v.  Bitl'- 
6  y.  B.  318. 


?  5  !  ! 


rARTNERSHIP 


2G6C 


20 


[N  J  UNCTION. 
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Paywenl  ai'  b 

liiAof  Purtuiis- 
•)<tl. 

:?. 

'2G94. 

mr  uM'Ki!  VI  V 
.  CO,)  -iWlll. 

CKKOINtiS      I'.V     ; 

•:ks. 

f-r,  2(198. 

)8. 

•.limrtihij)  Pf'i'T , 

)N. 

/(  E<i(ntij — >S'n  I'lL 
Y. 

IKS,  2098. 

VRTNKUSHir  M\r 
■ION  AND  A\V.M;i 

INDVITS    HY-N' 
SCEIVER. 


STITUTKS. 

llh/. 

11)11  tlic  ciinditi'L] 

IllC-llillf     of     till 

H.  was  to  liiuM 
ill  to  the  iU!<i..,J 
cT  tlii.s  agri'tiiki: 
ill  tlio  wheat  «i. 
1  to  each  otlKrirl 
liiaut  ;  and  tliat:| 
K'  wheat  enul.lT:i 
threshed  it  ;ik| 
llnijiliiH  V.  ' '/•" 

-lit  anil  faet.-i  a- 
jiiilaiit  M.,  ill  ' 

lihiiiititlM  aii.l 
,1    as  a  |iaiti..r( 

V.  Mi'i-nll  >  I  • 

|i  of    partnn 

I'liitaiits),  til-  ■ 
Imiig  uiiiiKiii.    " 
Is  ill  general   ■ 
ling  beer  to  lii'^ 
nd  niakin,u  \"^t 
liriiislied   I'iot 
(father   had   1' 
liis    evideiKi' 
liel-shil)  liet«i' 
ll.       Tlie   jni,. 
liiew  trial  v.i-  ■'{ 
lUlwpe  V.  JS'il- 


■I       ■    Diruii   1  t'.  I5-  218.  I  default   in  ii.aynieiit  aoeording  to  the  eoveiiant, 

"  '•     •       ■      <       ^  4.   •     41      i  '  either  of  i'Ci.lKK)  or  tlie  halanee,  from  the  in'olita, 

.le,  that  a  valid  agreement  lu  the  terms  ■  _^^  ^^.j.  f,,^^,,^  ^^^  should    he    tntitled   to   eiiforeo 

he  resolution  i.a.s.se.l  by  iilamtills,  authorizing  I  j,,^^,„,^,„j  ,,f  ^,^^,  ^^.,„,,^  pniuipal  and  interest 
arrangement  hy  whieli  they  shoiil.  work  .  e-  ji,,.,,  „„.,.ji,i_  'pi^,  „^,^,,„„i  ,i^.,,,i  nieited  the  in- 
daiits'^road,  foraeertam  peri.xl  anil  share  the  ,i^,|,t^,,iiic..M  „f  the  tirm  to  1).  1'..,  and  tlie  eiilargc- 
ifits  with  defemlaiits,wi)uld  not  have  ereate.l  !  ,,j^.,i^  ,,,.    ^,,^    ^j,,^,,    f,,,.   j,,ij.„„.„t  ;    und    it    was 

tlureliy  .agreed  that  until  the  tinal  ilisehargc 
thereof,  or  until  an  ihctioii  liy  said  |).  l'>.,  of 
the  alternative  jilaiis  tlieiiinaftfr  lunjiosed  for 
the  settlement  thereof,  the  said  I  >.  I'.,  should  aet 
as  agent  of  the  (iriii  in  the  piinhisc  and  shiji- 
iiient  of  goods,  fie,  and  that  in  enMsidiration 
thereof,  instea<l  of  eoniiiiissiini,  they  shmiM  pay 
him  t'.")00  a  year.  It  was  then  provided  that  so 
sodii  as  tlie  eapital  stoek  of  eaeli  of  the  partners 
of  the  slionld  eipial  the  sum  then  due  to  D.  I'.,  sn  tliat 
hy  transferring  liis  elaim  to  the  liini  he  would 
have  an  ei|UaT  third  share,  then  he  sliould  ho 
eiititleil  to  demand  either  to  lie  admitted  as  a 
partner,  or  a  hmius  hy  way  of  eompensation  for 
MUeli  right,  and  on  sueli  demand  heiiig  nuuhi  ami 
aeeeded  to  his  annual  salary  .sliuuld  eease.  Xo 
sueh  eleetion  had  lieeii  exeieiseil,  nor  was  it 
shewn  that  the  eireiimstanees  of  the  tirm  had 
heeii  sueh  ;us  to  ni.ike  it  possihle  :  Held,  that 
|).  \i.  did  nut  heeoine  hy  either  deed  a  partner 
in  the  linn.  JJurlinj  it  al.  v.  Jirlllwu-ic  it  iiL,  19 
(,».  J{.  2(i8. 


[artnership  between  the  parties.     <iri(il  Wi.il 
,7,'.  ir.  <'i>.  V.  Priston  and  Burliii  It.   II .  Co., 

li.  477. 
The  agreement  between  the  two  companies  set 
;  in  'J'.'  .t  ■"«»  Viet.  e.  !l.">,  was  for  the  «  orking  of 
iiiiit's  lines  by  the  (iiand  Trunk  Kailway 
ipaiiy,  from  l.st'.luly,  ISIil,  for  21  years;  the 
I  reeei|its  with  eertain  dediietions  to  be  divi- 
in   eertain    proportions   between    the   two 


apaiiies ;  the  eoiitnd  and  workin 
gendaiits'  road  from  the  time  of  its  lieing  han- 
[dvir  to  the  (irand  Trunk  Itailway  eoniiiany, 
1  placed  in  the  hands  of  the  latter,  under  a 
lit  eoiuniittee  selected  from  the  boards  of  each 
tpaiiy,  and  the  defendants'  railway  and  aji- 
eiiaiices  during  saiil  term  to  be  ke]it  in  good 
lir,  &e.  :~Held,  that  because  the  defendants 
[to  receive  a  portion  of  the  net  prolits  to  bu 
Ided  in  certain  iiroportions  lietweeii  them  and 
thcr  railway,  they  were  not  on  that  aceount 
be  considered  partners  and  liable  as  such. 
Jalliiii)  V.  Jliijfitliiuiiit  Liiki'  Jluriiii  /'.  IT 

r.  117. 

assignment  tor  the   benefit  of   creditors 


c, 


Held,  upon  the  same  facts  as  set  out  in  the  I.asfc 

case,    that  a  party  agreeing  to  give  a  lirm  who 

the  tnistees  power  from  time  to  time,  as    were  indebted  to  liini  tiveye.irs  tortile  payment 

sliould  ileeni  expedient,  "  to  purchase  stoek  i  of  the  debt,  with  the  understanding  that  he  was 


jbhe  ]iurpose  of  enaliling  them  to  assort  and 

fofl'  the  |iresent  stoek  to  the  best  advantage, 

rthe  lielielit  of  till.'  estate" :  -  Held,  that  cledi- 

I  e.xecutiiig  \\  oiild  not  by  this  become  partners 

lie  hiisiuess.     JhiiiltiUii  li  al.  v.  J'tck  ct  al.,  18 

ii:{. 

,  aiiiiilar  assignment,  made  before  22  Viet.  e. 
wcivided  that  the  assignee  might  carry  on 
Dusinuss  for  the  beiielit  of  the  ereditors  exe- 
pg,  ami  eiiiiiloy  the  debtor  to  manage  it,  at 
salary  as  might  be   agreed  on,  and  supply 


to  lie  paid  out  of  the  profits,  with  the  rij^ht  when 
the  debt  due  to  him  eipialled  the  interest  of  the 
memliers  of  the  firm,  to  become  a  eo-partner 
therein,  if  he  chose,  or  receive  a  bonus  from  the 
business,  did  not  constitute  him  ameiiiber  of  the 
]iartiiershi[i  or  make  him  liable  for  its  debts. 
Sueh  an  agreement  does  not  constitute  a  par- 
tieijiation  in  profits.  //(//  it  nl .  v.  J!rtllii,ii.ie  ct 
ul.,  lJititi,iii\.  Jiilllioii.siit  III.,  10  0.  r.  122. 

It  was  agreed  betwjeii  tin;  ]ireseiit  plaintiffs 

and  one  15.,  under  seal,  that  15.  should  imrchaso 

to  keep  up  the  stock   and   for  the  more    in  Canada,  and  ship  to  plaiiitill's  in  Albany,  such 

cial  management  of  the   business  for  the  |  lumber  as  they  should  direct-    in  eonsideratioii 

st  of  the  creditors,  and  pay  for  sueh  goo. Is    whereof  plaintiffs  were   to  furnish   1!.  witii  the 

of  the   tru.st  estate.     (Jua're,   whether  this  |  necessary  funds   for  purchasing,   shipping,    and 

d  make  the  executing  creditors  partners  in  [  other  expenses  eonnected  tlicrew  ith,  and  out  of 

business.     CnipiKi'   v.   Palvraun  cl  al.,    19  |  the  profits  when  the  lumber  was  sold,  to  allow 

100.  and  [lay  to  H.  a  per  eentage  for  his  services,  and 

,,;..,  ,   ,  ill      I  to  apply  the  remainder  of  the  said  profits  in  pay- 

■o  di^eils  ot  the  same  date  were  execnteil  hy  '  t      r   i.  •  ■     i  i  i.    i  ,        i   ■   i  uv. 

,.  .,       ,   ,.      ,      .         ,      ,•      I     1  •  ii"     nieiit    of    15.  s    prior   mdelitedness   to  iil.untitla. 

line  ot  the  defeiiilants,  wlio  liveil  ctueffy  — •  ,   .     t  .         i    ..  . 

leal,  anil  by  \V.   15.   and   H.  1.,  the  last  i 

iiig  then  in  partnership  at  Hamilton,  uii-  i 

le  name  of  15.  1.  it  I'o.     The  first  deeil  re-  ! 


lOlltl' 


that  tlie  firm  were  indebted  to  IJ.  B.  fin- 

I  Biiiiiihuil  and  agency,  in  . €1,454  48.  Id.,  the 

for  puyiaent  of  which  he  had  agreed  to 

as  therein  set  forth  ;  and  they  thereby 

initcil  tip  furnish  him  with  a  yearly  balance 

to  sliew  the  state  of  their  business,  and 

thiy  wiiulil  pay  him  the  sum  due  M'itli  in- 

as  follows,  namely,  i'(j,000  by  instalments 

8ctl,  and  after  satisfying  that  sum  that  the 

iif  each  year,  after  deducting  expenses 

certain  sum  for  each  partner,  slundd  l>c 

towards  payment  of  the  balance  due. 

provided  that  said  D.  B.  sliould,  until 


The  now  defendant,  as  an  execution  creditor  of 
15.,  seized  the  lumber  purchased  by  him,  and  :ui 
interpleader  issue  was  ordered  to  try  the  right 
of  the  now  defendant  to  the  goods  as  against  thu 
plaiiitifl's  :— Held,  1.  That  there  not  being  a 
community  of  profit  and  loss  lietween  the  jilain- 
titl's  and  B.,  there  could  lie  no  partnership.  2. 
That  B.  was  not  the  owner  of  the  lumber,  but 
the  mere  agent  and  survunt  of  the  plaintiti's. 
Clark  ct  aL  v.  McKrllar,  12  C.  I'.  502. 

Where  the  defendant  V.  entered  into  a  written 
.agreement,  as  "  I).  P.  &.  Co.,"  with  the  other 
two  defendants  N.  &  .1.,  as  "  H.  J.  N.  *  Co.," 
reciting  that  the  parties  had  agreed  to  carry  on 
certain  lumber  transactions  on  joint  account,  and 
providing  for  a  jonit  capital  to  carry  on  suck 
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joint  transactions  :  that  advances  on  the  joint 
account  should  bear  interest :  that  the  returns 
from  a  otTtain  cove  shouhl  be  on  the  joint  ac- 
count, and  the  rental  tliercof  paid  out  of  the 
profits  of  the  joint  account :  that  any  of  the 
parties  that  might  be  agreed  upon  might  contract 
for  tindior  for  tiieir  joint  interest,  and  all  ex- 
penses slimdd  be  charged  to  the  joint  account  : 
that  tliu  profits  or  losses  of  the  joint  business 
should  be  dividiMl  in  a  certain  way,  and  the  com- 
mission, charge,  and  ]>rolits  arising  from  tlie  joint 
account  siiared  eciually,  and  in  ease  of  ditference 
as  to  tlieir  joint  transactions,  arbitration  should 
1)C  resortt'il  to  ;  and  where,  sidiseipiently,  the 
said  P.  entered  into  se])arate  written  contracts 
witii  (J.  S.  &  ^I.  to  furnish  1).  I'.  &  Co.  a  certain 
ipiantity  of  timber,  there  being  no  mention  in 
said  agreements  of  any  joint  stock,  nor  of  any 
contriliution  by  (!.  S.  &  ^I.  for  losses  sustained, 
nor  of  any  share  proper  of  the  profits  to  be  en- 
joyed by  them  (except  as  to  a  certain  clabs  of 
tinibei',  the  total  jirotits  of  whicli  they  were  to 
share  ('nually  with  I).  P.  &  Co.),  but  in  return 
for  their  services  they  were  to  receive  half  the 
pn/fits  of  the  timber  up  to  a  certain  price  per 
foot,  wliicli  it  was  stipulated  should  behmg  to 
J).  P.  >t  Co.,  and  lie  di'livered  to  them  at  a  cer- 
tain jioint  in  Lower  Canada  ;  that  D.  P.  &  Co, 
should  make  advances  to  aid  in  the  manufacture 
€and  conveyance  of  the  tindier  to  its  destination, 
•and  tliat  the  part  en  should  jiay  them  interest  on 
such  advances  ;  and  where  the  plaintiffs  carried 
to  'P.,  over  their  railway,  the  tindier  forwarded 
by  the  said  parties  in  pursuance  of  their  agree- 
nii'iits,  charging  the  ticight  in  their  books  to 
saiil  parties,  and  not  to  I).  ]'.  &  Co.,  but  parting 
with  the  timber  at  the  reijuest  of  l».  1'.  &  Co. 
befoie  payment  of  the  freight,  contrary  to  their 
previous  course  of  dealiu''  with  (i.  S.  it  M.  : — 
Held,  1.  That  the  firstly  above  referred  to  agree- 
ment, entered  into  by  the  defendants  with  one 
another,  created  a  partnership  between  them, 
and  that  when  1*.  contracted  with  (i.  N.  &  M., 
he  did  so  as  agent  <if  tlie  defendants,  under  the 
l)artner.'^hii)  name  of  "1).  I'.  &  Co."  2.  That 
the  agreement  secondly  above  referred  to,  en- 
tered into  between  I).  P.  &  Co.  and  (i.  S.  &  M., 
constituted  a  mere  contract  of  hiring  and  .service, 
and  not  a  partnersliip,  not  even  as  to  the  timber, 
in  the  total  profits  of  wliich  they  were  to  share 
ecpially  ;  for  that  there  were  none  of  the  inci- 
dents of  a  partnership  contained  in  the  agree- 
ments, inasmuch  as  there  was  an  absence  of  .ill 
community  of  interest  in  the  general  and  final 
result  of  the  adventure,  no  interest  in  or  share 
of  the  caj)ital,  a  inere  contribution  of  ]>ersonal 
service  towards  the  enterprise,  for  whicli  they 
Were  to  be  remunerated  by  a  certain  proporticm 
of  profits,  and  no  liability  for  possible  losses  be- 
yond a  certain  sum  agreed  to  be  paid  them  for 
their  services.  Tin:  Xnvtlnru  1{.  W.  Co.  of  Can- 
ada v.  Pattwi  et  (iL,  15  C.  1'.  Xi'2. 

The  defendant,  owner  and  publisher  of  a  news- 
paper, entered  into  an  arrangement  with  C,  by 
which  C.  was  to  purclia.se  half  the  interest  in 
the  paper  and  plant  for  .'?850,  to  receive  $500  a 
year  for  his  labour,  out  of  the  business,  and  half 
the  renuiinder  of  the  net  profits.  Afterwards 
one  V.  came  into  the  concern,  paying  a  certain 
sum,  and  he  and  (!.,  being  practical  printers, 
were  each  to  have  .f,500  a  year  for  their  labour 
out  of  the  business,  after  paying  expenses,  and 
to  own  each  one-third  of  the  plant ;  and  the 


balance  of  tlie  net  profits,  if  any,  was  fu ' 
divideil  eciually  among  the  three.  Nothiii;;  w 
said  about  losses  in  either  case  : — Hehl,  th.i' 
partnership  existed  in  each  case.  PiiikertOi, 
t.  V.  HunH,  33  Q.  B.  508. 

fr.  R.  and  his  brother  were  lumber  merclinr- 
at  Stayner.     1'.  &  H.  of  Toronto,  receiveilc; 
signments  of  lumber   from   them   for  sale,  a; 
accepted  their  drafts  drawn  against  sudi  ,• 
signments.     V.  &   H.  were    paid  by  comiiii--: 
until  1872,  when  R.    and  brother  (lisscdved. 
was  then  agreed  that  the  business  should  bu  ,-, 
riedonby  C.  R.  :  that!'.  &  H,  should  receive .,:. 
half  the  net  profits  of  the  business,  to  be  cr. . 
ted  to  them  upon  a  statement  and  settleiiiiir 
mutual  accounts   each  year,  instead  of  a  . 
mission   as   formerly,  and   should  guaranty 
sales  made  by  them  ;  and  that  the  amount  ti 
due  to  P.  &  fl.  sliouM  be  carried  to  the  (Kl.i: 
( t .  R.   No  provision  was  made  in  respect  of  In...., 
but  by  a  special  agreement  when  R.'s  mill  mp 
large  (piantity  of  Tundier  were  destroyed  l>yr' 
in  1873,  P.  &  H.  shared  half  of  the  loss,  ]];iit; 
as  they  said,  to  save  him  from  ruin,  which  v.  i ; 
have    destroyed   all    prospect   of   their    mtt;: 
paid  what  he  owed   them,  and  partly  ln(n 
they  were  to  blame  for  not  seeing  that  Jif  »: 
insured.     P.  &  H.  had  access  to  ]{.'s  book.*, ,; 
the  yearly  balancing  was  done  un<ler  theii'.^m. 
vision.     One  puielia.se  of  timber  laiul  was  ii; 
in  the  joint  names  of  R.    and  a  member  i.i  : 
firm  of  1'.  &  H.  which  was  said  to  have  Inn,    : 
way  of  security  to  them,  but  it  was  jiaid  ti  • 
H.  alone.     (J.  K.  having  become  insolvent,  ! 
H.  claimed  as  his  creditors  for  the  balaiin 
them,  but  their  claim  was  resisted  on  the  ;:ri  .: 
tli.it  they  were  partners  with  the  ins(dveiit. 
appeared  from  the  evidence  that  no  jiartin  i- 
was  ever  intended  by  the  parties,  and  that : 
ha<l  never  held  themselves  out  as  ptirtiui- 
Held,  reversing  the  judgement   of  the  (  i: 
Court,  that  no  partnership  existed.     Jn  n  111 
(to//ili,  1  App.  R.  315. 

Hy  articles  of  .igrecmont  entered  into  }a- 
eral  person.^,  '*•  .aa  stipulatecl  that  one  oi  tt 
should  furnish  the  premises  in  which  to  earn 
the  business  av  a  at'pi''  'ted  rental,  and  ."aj", 
for  c.rrj'ii'^'  on  the  business  .d  a  certain  n^ 
of  interesl,  .iiid  t'i  it  ho  should  recc've  a  st"; 
lated  inim  annually  for  his  liine  ami  (!X[ 
and  the  others  certain  stipulated  .sums  tugn: 
with  a  certain  proportion  of  thu  net  \nH:i 
— Hehl,  thai/  this  contract  had  the  etl'td  j 
creating  a  special  agciiey,  not  a  partikr>: 
between  the  par*-ies.  'il'tiisonv.  Hall,  10  (: 
(il. 

Pfcrt  owners  of  a  ship  are  tenanu  in  i'^tm^ 
of  the  ?iiip,  and  partners  in  the  eariiing,s  vl^ 
Bnhr  V.  Casey,  li»  Cky.  5;57. 

The  hohler  of  patents  for  irniirovements  in;- 
tain  agricultural  implei  .eiits  i,i'ree<i  to  :uvg 
to  the  defendant  the  exehuivo  right  to  »v\\v.i 
implements,  but  not  to  manufacture  them; 
in  certain  contingencies  he  also  agreed  to  assj! 
the  patents  themselves.  In  fact  the  patri 
were  invalid  for  want  of  novelty,  and  the  dd-i 
<lant  having  reassigned  any  interest  he  li*i| 
the  patents,  claimed  the  right  to  mannfatt; 
the  implements  for  his  own  benefit: — Helii,t3( 
the  eflFect  of  such  agreement  was  not  to  ov^ 
tute  the  defendant  a  partner,  but  to  give  liinil 
interest  iii  the  patents  ;  ami  that  he  was  rtm 
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:  any,  was  td '. 
BO.  Nothiiif,' w 
3e  : — Held,  tli.r 
I8fi.     Piiihrtoi 

lumber  mercli.n 
iito,  receivfil , 
leiu  for   sale,  i: 

against  such  ., 
lid  by  cf)niiiii>>; 
her  disHolvcil.  ' 
less  should  In  . . 
should  receive  I.: 
siuess,  to  he  in, 

and  settlenicir 
instead  f>f  :i  "■ 
ould  guaraiiti. 
t  the  amount  ti 
iud  to  the  iKli: 
in  respect  ot  li'>-. 
hen  U.'s  mill  :iii 
u  destroyed  liy 
[)f  the  loss,  iiiirti 
1  ruin,  which  wi  i,, 
;   of   their    gutti 
vnd  partly  hwa-. 

seeing  that  liu  »i 
!  to  ]{.'s  hooks, ;,: 
e  under  their  sii|. 
d)er  land  was  lu,  , 
id  a  member  nt  :: 
aid  to  have  Ihiii 
t  it  was  paid  t^r 
ome  insolvent,  !' 
for  the  balaiiii    ■; 
sistcd  on  the  ;:iic 
1  the  ins(dvcnt. 
that  no  iiartiitiV- 
irties,  and  tluit  t: 

out  as  iiartini> 

ent   of  the  Ci'i'; 

xisted.     Ill  )■•  i; . 

tcrcd  into  hy>.-i 
il  that  one  ol  ti. 

which  to  cinv 

•ental,  and  ji^^i 
a  certain  re^ 
Lil'i  recc've  a  sty 

iine  ami  exjn  w 
lated  sums  togti:: 
the  net  imr: 

had  the  cliVit 
not  a  partikTsl 
owv.  Hall,  KK- 

;enani3  in  c'iir«| 
the  earnings  oii 

i;rovenients  inc 
i,['ree(i  to  a^k^ 
0  right  to  scllt!: 
facture  thciu : 
so  agreed  tn  a  ■ 
fact  the  \K\' 
Ity,  an<l  the  >\ 
interest  he  li: 
ht  to  mannf.i 
nietit:— Hcl.l, 
was  not  to 


169 


PARTNERSHIP. 


2670 


GiUii-'i  V.  Cotton, 


fere  licensee  of  the  patentee. 
ilCliy.  1 '-'■■{. 

tS,,,  Mair  V.  IJiU-oii,  5  Chy.  338,  p.   2683. 

2.  Proof  of. 

■  111  111  ution  against  a  ineinlior  of  a  joint  stock 
ii.iMV    his  admissions  that  he,  was  a  partner 
siilli.  iciit  to  iirove  his  liabihty,  witliout  pro- 
ng til-'  partnership  deed.     LfC  V.  McDuiiuliI, 
S.  KiO, 

clil   tliat  on  the  evidence  in  this  ease  the 

wi'io  jiistilied  in  tindiiig  defendants  to  he 

Ic  as  jKirtiifis,  notwithstanding  tiie  proof  of 

ihition.     Jonl'in  v.  Smith  it  id.,  17  Q.  B. 


the  plaintiff  sued  the  other  partner,  John  : — 
Held,  that  ho  was  entitled  to  recover,  lli'ndtr- 
noil  V.  (\trirth,  Iti  Q.  H.  ^Z\. 

In  an  action  by  endorsees  for  value,  against  a 
firm  of  M.  and  ().,  on  a  bill  drawn  by  S.  A  t!o., 
in  their  own  favour,  accepted  by  the  dofendanta 
and  endorsed  by  S.  &  (.'o.  to  plaiiitilfs,  tlie  defen- 
dant (.'.  pleaded  that  the  bill  was  aecepteil  by 
his  partner  M.  in  the  name  of  tlie  linn  as  an 
accomi;odation  for  S.  &  Co.,  and  without  his 
{(J. 's)  authority,  and  was  not  witliin  the  scope  and 
objects  of  the  partnersliip  business,  and  that  tlio 
plaiiititFs  todk  it  witli  notice.  Also,  e(iuitably, 
tliat  tlie  plaintitl's  after  the  bill  had  matured, 
having  notice  of  tlio  accommodation  acceptance, 
agreed  witii  .S.  &  Co.,  the  drawers,  without  the 
f  defendant,   to  accept  a  c.  mipositioii 


irtncrs,  is 


not   evidence 


>r  to  prove  such  joint  interest. 
\l,iUWk,  1  Chy.  o.S!). 


against    the 
Corf  ran  v. 


consent 

from  S,  &  Co.,  wliicii  iMimposition  was  paiil  to 

'he  admissions  of  one   partner,  th.at  a  third  j  plaintitl's,  who   tliereuiion  discliarged    S.   &  Co. 

•8(111  was  jointly  ii.terest"(l  with  hiniseU  and    f,.,„„   haliility  ;  and   that  defemlants   were  dis- 
charged in  equity  tliereby.    On  demurrer — Held, 

1.  Tliat  tile  first  plea  was  iiisulHcient  in  not 
stating  that  tlie  acce])taiice  had  no  reference  to 
any  dealing  between  S.  and  tlie  linn  of  N.  &  C. 

2.  Tliat  tiie  eipiitable  plea  was  bMil,  for  tiie 
plaintitt',  having  notice  only  after  the  liill  ma- 
tured, might  release  the  drawers  witliout  releas- 
ing the  accommodation  acceptors.  Citi/  nf  (Una- 
ijoii-  Blink  v.  M unlock  et  ol.,  11  C.  P.  138". 

I'laintiff  gave  defendants,  who  were  co-jiai-t- 


In  the  contradictory  affidavits  in  this  case, 
I  court  refused  to  interfere  on  the  ground  of 
lallegeii  paitncrshii)  between  ])laintitl'and  de- 
Idaut.     Cliir/:  v.  Cliiiniinu,  20  Q.  15,  170, 

here  a  plaintiff  filed  a  bill  alleging  that  he 
the  defendants  had  agieeil  to  be  partners  in 
niii   .iivernnieiit  contracts,  and  it  appeared 


him  I 
that  he  was  ^\ 


Ilmt  to  give 


teen  mniitlis  alter  ttierepn 
Bred  tlie  plaintitl'a  reference  to  the  m.'ister  to 
nuiiv  the  cause  of  the   tlelay,  or  that  his  bill 
tuM  he  ilismi.ssed  without  costs.     IIaij<jart  v. 

til,  '-'Chy.  407. 
See  IhiifiiKj  v.  Maijmii,  12  Q.  B.  471,  p.  2089. 


II,  I.iAiiii.iTV  OF  Pautners  to  Otiiers. 

1.  A.I  to  Iiilt.i  and  Xoten. 

I  ifiivn  for  Piirliifrshij)  Piir/w^en.] — .\  note 
ton  by  a  p.artner  for  a  private  debt  in    the 
aeof  the  linn,  was  held    not  binding  on  the 
liaiU  V,  S/iiliton  H  at.,  4  ().  S,  302. 

made  a  note  payable  to  L.,  or  order,  and 
,  it  to  M.,  rei|ucstiiig  him  to  endorse  it  for 
laceciiiiinodation.    !M,,  who  was  in  partnership 
the  other  defendant,    endorsed   it  in  the 
ue  of  the  linn,  liut  without  his  co-partner's 
tioii  or  knowledge.    L.  afterwards  emlorsed, 
.vitlumt  recourse,  and  the  plaintiff  took  it 
kiiewlcdgo  of  the  circumstances  : — Held, 
iM.  e'luld  not  bind  his  partner  by  emhirsing 
'i  a  purpose,  and  the  plaintiff  cimld  not 
rcr.    JIarris  v.  McLi-od  I't  at.,  14  Q.  B.  104. 

be  plaintiff  having  a  claim  against  M. ,  agreed 
JVC  him  time,  on  receiving  a  good  endorsed 
anil  M.  sent  him  a  note  made  by  himself, 
able  to  \V,  M.  or  order,  and  endorsed  by  W. 
,nd  hy  the  tirni  of  ".I.  ivnd  J.  Carveth. " 
lilaiiitiff  took  tlie  note  before  it  was  due, 
fifing  nothing  of  the  circumstances  under 
oh  it  was  endorsed  by  the  tinn  or  of  the 
ijority  of  James  Carveth,  who  endorsed  it,  to 
partnership  name.  When  it  fell  due, 
es  Carveth  being  absent  from  the  country, 


one  defendant,  in  fraud  of  his  co-partner,  en- 
dorsed the  partnership  name  on  the  notes,  and 
jiassed  them  away,  and  ai)]ilied  the  proceeds  to 
his  own  personal  use: -Held,  that  defendants 
were  jointly  liable,  and  that  the  draft  for  .t2(H) 
did  not  annul  the  original  contract  or  all'ect  the 
responsibility  of  defendant  H.  JJaiiiiiioint  v. 
Jliiriiril  I'l  at.,  11  C.  P.  21)1. 

Where  the  plaintiffs,  a  bank,  discounted  a  bill 
drawn  by  one  partner,  an<l  accepted  by  him  in 
the  name  of  the  linn,  the  manager  being  aware 
that  it  was  intended  by  such  partner  to  reim- 
burse himself  for  moneys  which  he  alleged  that 
he  had  advanced  to  the  linn  ;  and  it  appeared 
that  such  acceptance  was  unauthorized  by  the 
other  partners  : — Held,  that  the  bank  could  not 
recover  against  them.  Tlir  Riii/al  Caniutian 
Bank  v.  Wit-ion  et  at..  24  (;.  P.  302. 

The  partnership  name,  when  the  bill  was  so 
drawn  and  accepted,  was  J.  S.  W.  &  Co.,  and 
the  acceptance  w;is  in  the  name  of  W.  M.  &  Co. : 
— Held,  that  this  .also  would  have  been  fatal  to 
the  pLiintiffs'  recovery,     lb. 

Defendants  .and  one  M.  were  in  partnership  in 
the  lumber  business  at  Barrie,  the  two  defen- 
dants residing  there  and  M.  in  Hamilton.  The 
working  capital  was  .$5, 100  furnished  eiiually  by 
the  three,  and  was  in  M.  's  hands  ;  and  the  luin- 
l)er  was,  by  arrangement  of  the  ji.artners,  to  be 
consigned  by  the  defendants  to  M. ,  who  was  to 
accept  their  drafts  for  the  value,  and  the  neces- 
sary funds  were  to  be  raised  by  discounting 
them.  The  partnership  was  formed  in  Decem- 
ber, 1873,  and  lasted  until  March,  1S74,  when 
M.  absconded.  In  January,  1874,  M.  took  to 
the  plaintiffs  a  note  for  $808  filled  up  in  hia 
writing,  and  purporting  to  be  made  by  Wilson, 
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Moul  k  f'o.,  payable  to  liimsolf,  ami  endorsed  I  payment  thereof  ae>  such  endorsers." 
by  him,  wliicli  tho  iilaiutifl's  took  from  liim  for    Moiitrcnl  v.  Oruvcr,  S  (}.  B.  27. 


Moul 

•..  . 

valuii.     This  noto  was  made  for  his  own  private 

purposes  in  frauil  of  the  partnership,  and  the 
evidence  was  eontradictory  as  to  whether  the 
name  of  the  rirni  was  in  liis  writing  or  not.  'I'he 
plaintills'  m;iinj;er  swore  that  lie  relied  on  M. 's 
seeiirity  and  diil  not  en(|uire  about  tiie  lirm.  It 
was  inti'n<led  or  agreed  that  the  name  of  the  tirni 
shonl.l  bo  \V.  M.  &  Co.  ;  but  tliat  of  .1.  W.  .t 
(Jo.  was  used  until  .Mareli  witiiout  M. 's  know- 
leilge,  wln'M  the  former  name  was  adopted.  The 
learned  juilge,  who  tried  the  ease  without  a  jury, 
held  tliat.  llie  defemlants  wen;  not  bound.  Tlu! 
Court  of  (,Mieen's  Heneh  lield,  as  an  inference 
of  fact  fiom  the  evidence  (which  is  more  fully 
stated  in  tiie  exsi;),  that  .M.  diil  sign  the  name 
of  the  tirm  as  makers  and  in  the  proper  partnei- 
sliip  name  ;  and  they  entered  a  verdict  for  tlii^ 
plamtill's.  On  appeal  the  court  was  e(iually 
divideil,  Draper,  (J.  .1.  of  Apiieal,  an<l  Strong, 
J.,  lieing  of  oiiinion  that  the  apfieal  should  be 
disuMssed,  an(l  Burton  and  I'attcrsoii,  .Id.,  con- 
tr.a.  Tile  judgment  lielow  was  therefore  atlirmed. 
I'er  Draper,  t'.  .1.  of  Appeal,  and  Strong,  .J.-- 
The  note  wa.s  made  by  M.  in  the  jiroper  partner- 
ship name  ;  and,  assuming  that  lie  practised  a 
fraud  on  his  co-j)aituers,  the  jdaiutill's,  being 
lion;\  tide  lioMers  for  value  without  notice,  were 
still  entitled  to  recover  against  the  lirm.  I'er 
Burton  and  T.-itterson,  .1.1.  -  .M.,  as  between  him- 
self and  his  co-partners,  was  not  authorized  to 
sign  the  note  in  their  name,  and  the  plaiiititls 
having  avowedly  accejited  it  on  the  security  of 
^I.,  not  of  the  tirm,  about  whom  they  knew 
notliing  and  made  no  eni(uiries,  tiie  defend.ants 
were  not  estop|ied  from  setting  nji  M.'s  want  of 
authority  to  bind  them.  Thf  ('tiiin(tUin Bank  of 
C'oiiiiiifiYi'  V.  ]]'il-<uH  <t  (iL,  3(i  Q.  B.  !l. 

Other  rV(-»'«.]— due  partner  cannot  bin<l  the 
firm  by  a  billdr.iwn  in  liisown  name,  altliough 
for  jiartnersliip  purposes,  iluldie  v.  Maxic-U,  1 
Q.  B.  4-.'4. 

A.  and  B.,  re])resenting  themselves  as  part- 
ners, obtained  ( '.'s  accommoil.ition  endorsement 
to  a  note  dr.awn  l)y  A.  alone,  but  stated  by  H.  to 
be  drawn  for  tiu'ir  joint  l)enelit,  and  on  their 
joint  liability.  Tiie  note  was  discounted  at  a 
bank,  and  C.  was  snbserpiently  obligeil  to  pay 
it,  A.  having  in  the  meantime  absconded  :-  - 
Hehl,  that  ('.  could  not  recover  against  B.  on 
the  note,  but  that  he  might  maintain  his  action 
on  tho  cimnt  for  money  paid.  Aiinii  ct  al.  v. 
Low,:t,  .5  O.  S.  1!I8. 


niud- 


A  partner  in  a  joint  stock  company,  the  notes  I  1 


"A.  iV  Co.,  by  A.  jnin'  ,"  prim;\  facie  ini|.n!v 
that  A.  sign.sthe  notes  for,  ;'nil  not  as  <ine  oi.  t, 
tirm.     Ihiwlimj  v.  Eitiidrond  i'  a/.,  '.Ml.  I'..  .';;i 

To  an  .action  against  two  partners  for  wli  iiia; 
and  warehouseroom  of  goods,  defendants  pli  ii|. 
tile  clelivery  and  acct'ptance  of  the  piomi--  ,r- 
note  of  one  of  them  in  satisfaction  of  the  ( liii/ 
At  the  trial  the  plaiiititls'  book-keeper  saiil  th;; 
he  ju'csented  the  account,  ami  took  the  n -•, 
nia(le  liy  one  defendant  in  settlement,  writin,'  ■ 
the  foot  of  the  account  "received  payment  i, 
note."  Tlio  learned  judge  tiiereupon  diiii  tr,j, 
verdict  for  <Iefoiidants.  On  motion  for  judgui.t; 
lion  olistante  veredicto,  or  f(ir  a  new  tri  il : - 
Hold,  that  the  plea  was  good,  but  tliat  it  -\ui\v 
have  been  left  to  the  jury  to  tiiid  whetinr  ti. 
note  was  accepted  by  the  plaiiitill's  in  satisf.ii  t;  ; 
of  the  demand,  and  a  new  trial  was  did,  i\ 
/'(«■/    t>nrl'iiiiilon  J/nrhuur  (,'o.  v.  S(iuair  d  ./ 

18  (I  B.  r.:t3. 

In  an  action  ag.iinst  B.  k  S.,  a  firm  of  snli^ 

tors,  on  notes  endor.sed  by  15.  in  tho  name  dt  v:,.. 

tirm,  it  was  proved  that  on  other  ocjasiniis  > 

I  had  so  eiKhu'sod  in  the  same  manner,  and,  a^ti. 

j  witness  believed,    with    H. 's  knowliMlge,    Imt  • 

\  did  not  appear  wiiat  tho  coiisi<leratioii  w,',-  i  ■ 

tlie  endorsements  sued  on,  or  that  S.  kiu»  ■ 

1  them  : — Held,  sntliciont  evidence  to  gn   to  tf.-i'^ 

i  jurj'  of  a  mutual  authority.       Worknian  v.  J/'.'i 

'  Kiiisfn/,  21  (l  B.  ()23.  |:j 

Declaration  against  l\.  &  H.    for  goods  sulii 
I'lea  by  defendant  11.,  on   eciuitablo  grouini-,  : 
sulistancc,  that  he  and    R.   juircliascd  tin-  l'  .  ^ 
wliile  in  partnership  ;  that  afterwards  he  r.  in, . 
W.  taking  his  place,  anil  I!.  &  W.  .ussumin.' t: 
debts  of  tile  old  lirm,  including  this  claim  ;  ;r 
that  the  plaintitf  being  aware  of  tliisaniii; 
meiit   took  the  note  of  the  now-  tirm,  I!.  ,V  W'j 
for    his  debt:  — Held,   a  good   plea.      Tiie  tli!r.j 
[ilea  alleged  that  tlie  plaintitl'  luul  notice   i)f  t!.| 
arrangement,  as  in  the  former  jdea  ;  ,uid  that,  ■il 
consideration  that  W.  would  assume  tho  li;diil;:T«l 
of  H.    for  this  debt,  the  jilaintill"  accpted  II.  ij^i 
W.  in  place  of  defendants,  and  took  their  iiitti^ 
and  relinijuished   his  claim  against  II.  :     Ihl 
good,     The   fourth  jdea  averred   satisfactimi  ■ 
the  plaintilF's  claim  by  tho  delivery  and  .intll 
tanco  of  tho   note   of  K.    &    \V.     Held.  ei«iri| 
good.      ]y;ill.i  V.  Robinson  el  al.,  32  (.).  U.  .S'i 

To  an  action  upon  two  notes  against  the  ;..  .w 
by  the  endorsee  of  the  payee,  K.,  the  def,  iiii:? 
ileadod  that  tho  notes  were 


of  which  were  sup[)ressed  by  7  Will.  IV.  c.  13, 
having  retired  their  notes  which  wore  in  circula- 
tion after  the  suppression,  cannot  [lut  them  into 
circulation  again  so  as  to  bind  the  partnership. 
JIall  V.  Back,  T.  T.  2  &  3  Vict. 

Whore  a  note  is  payable  to  or  endorsed  by 
several  persons  not  partners,  notice  to  one  is 
notice  to  all.  Hank  of  Mkhhjan  v.  Orai/,  1  Q. 
B.  422. 

The  following  notice  was  held  insuliicicnt,  the 
note  having  been  endorse<l  b^  defendant  in  his 
own  name  only,  although  he  was  one  of  the  firm  : 
"Messrs.  P.  M.  Orovor  &  Co.  (ientlemeu  :-- 
Take  notice  that  the  pnmiissory  note,"  &c.,  '"on 
which  you  are  endorsers,  due  this  <la3',  remains 
unpaid.     Therefore  tho  holders  look  to  you  for 


given  wlicn  lie  as; 


the  plaintill  and  K.  were  in  partnership,  aii'lj 
respect  of  transactions  between  defendant  ,i!;.ia 
K.  .as  p.artners  and  of  matters  involved  i: 
said  partnership,  and   with    tho    understan. 
and  agreement  between  defendant  and   K.  aia 
the  plaintitl' — that  the  notes  were  to  lie  hcM  i'^^ 
K.  and  the  plaintitl' merely  as  evidonc(M.i - 
transactions,  &c.,  and  as  security  f(U'  any  >:: 
which  might  be  found  due  to  K.  or  the  iiliiii! 
on  accounts  being  taken  and  settlement  iiu--^ 
between  them  and  defendant  as  partners,  aii^ 
upon  the  terms  and  condition  of  such  an  aiLHi  ' 
being  taken  at  or  after  the  dissolution  ni 
partnership  ;  but  that  the  partnership  hail  .-iiu^ 
been  dissolved,  and  no  such  account  takiii  J 
f>ettleraent   made  :  —  Held,    on   demurrer, 
bad,  for  it  admitted  a  good  consideration  fur  t 


2g;; 

sera."    Diink  • 
nil  facie  iiiii«in 

Kit  as  (UK.'  I'l.  t; 

«/.,  -.n}.  1'..  ;;:■ 

lurs  !"!■  wli  II  I.I. 
ffiiilantn  Jill  I'l 

tliu  |)iiiiiii-- r: 
ion  of  till'  il  111:. 
■  keopur  siiiil  \\i- 
\    took    the   h  • 
iim'iit,  wi'itin:  ,■ 
veil  imyiiKiit  i 
viniiiii  ilii'ii  I'  ■; 
imi  fiif  jiiil-iii'i; 
!•  a  iiuw  tii.il 
mt  that  it  -h"-, 
liiul  whutlur  t 
ill's  in  satisl'ail:. 
•ial  was   nr.lii. 

V.  Siiuuir  ( '   ' 

,  a  firm  (if  sn!; 
II  tliu  iiamu  I'l  ; 
tlicr  (Hijasiniis  ^ 
aiiiii'i',  anil,  ast'r., . 
LiiowliiilnL',  Imt  i;| 
iidt-ratiiiu  was  Mj 
r  that  S.  kni'Wi 
lUCC  to  go  to  tt-1 
Workinnii  v.  .1/41 

fl.   for  goods  solifl 
litahle  grounilv.::^ 
u'chaaod  tliu  '.'"'«/ 
Lir wards  hu  rrtiiv.'. 
:  W.  tissnniiii:; '.:•;: 
ig  this  t'laiiii  ;  111/ 
ot  this  arr 111.'.' 
■  «  linn,  \\.  \  Wf 
plea.     Thi-'  tint;! 
mil  notice   ol  t'tj 
jilea  ;  and  that,: 
ssnnie  the  liiihifj 
itill'ai'.-'L'i)teil  K.  i| 
took  tliuir  n"tt| 
,rainst  H.  :-  H1.I4 
oil   satisfaotiii 
leliverv  and  MiTtvj 
|\V.     Held.  cU'id 

i' ,  ;v_'0. 15.  :i'i-.  I 

I  against  the  ;..,• 
Ik.,  the  d.'fiiii'l^! 
livuu  when  iu'  isa 
lirtnershi]),  aii'ljg 
i;il  defendant  3s( 
■•s  involved  ill  ti 
\ni   understamli* 
ilant  and   K.  & 
lere  to  he  lieM  i^ 
I.S  evidenei'  nt^ 
Irity  for  any  Mial 
I.  or  the  I'laiiiti-I 
settlement  iiiaIi 
as  partners, 
If  suehanaeiiii 
llissolution  ui  1 
Inerahip  had 
liceouiit  takdi  ■ 
demurrei-,  i 
Isideratiou  im  '- 
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jxnd  did  not  allege  expressly  that  they 


!  sued   uiion. 


.Semble,  that  it  was 


ntes, 

'i.re  not  to  1'^ I  .    .  ., 

tVetive  in   not  negativing  any  other  eon 

deration   tlian   that    appearing    on    its    face. 

uLnm  V.  Yrwjlni,  32  Q.  B.  030. 

In  \i«ril,  ISTC,  V-  &  <'•  entered  into  partner- 

'■:■'<■  the  piujiose   of  imrchasing   one    M.  s 

<t  ill  a  macadami/ed   road    contraet   and 

moU'tiiiL'  it  ;  «'.  alone  to  provide  the  necessary 

inii.  on  his  own  eredit,  hut  K..  fj.r  the  use  of 

1,  line  to  secure  tile  contract,  to  liave  halt  the 

L'nd   May,    C.,    hcing  in    want  of 

I  note  in  his  own  name  for  .ijiLW, 

'orsed  by  one  ('ocklmni,  and  the 

r.shi|)    ])iiri)oses. 

th  May,  he  made  two  further  notes   for 

«  •■.  lesiioetivelv,  one  in  the  name  i.t  the  linn 

jS'l  the  other  in"  his  own  name,  but  of  the  pro- 

^,\<  I  '  tli^  'fitter  note  .'^iHT  was  applied  to  part- 

r-hili  imrposeH.      Both  these  notes  were  also 

ddised  hy  Cockburn.     At  the  same  time  (_'. 

nadi;  a  note  fi>r  .-^.'OO  in  the   name  of  the 

iviiur  of  (  iK'kbiirn,  as  security  for  his 

liiisatioiis.     'I'iiis   note   t'ocUburn   en- 


lits.     I'll 
Ills,  made 
ieh  was  enil 
i,r,ils  apidied  to  tlie  partner 


usual  way  to  the  new  note,  but  being  unable  to 
tind  him,  C.  gave  his  own  note  for  a  sum  sutli- 
ciont  to  cover  the  old  note  and  an  account  for 
goods  furnished  to  the  jiartnership  by  the  holder, 
'('his  note  btMig  unpaid,  an  .action  was  brought 
by  the  holder  against  ('.,  and  a  small  )ii)rtion  of 
the  amount  realized  by  sale  of  his  goods  under 
execution.  .Siibsciniently  a  suit  was  brought  by 
('.  against  A.  to  w  ind  uj)  the  iiirtnt'rsliip,  iind 
the  holder  of  the  note  soULdit  to  prove  for  the 
amount  of  the  note  against  the  partnership 
estate,  which  the  master  refused  to  allow,  and 
on  appeal  his  order  was  atlirined.  The  holder 
thereupon  re  heard  tlu'  .ipiieal  motion  :  Hi  hi, 
that  tiie  holder,  by  the  proceeding  he  had  taken, 
was  not  [irccluded  from  claiming  tlm  amount 
against  the  partnership  assets.  I'lake,  V.  C, 
diss.     //*. 


See  Dnjcc  el  al.  v. 
•2093. 


DarhUim,  2J  Q.  B.  ."{Tl,  p. 


to  1 
nn  ill 

mve  cm 


;lie  frlc' 
tiiersiiip   liaiiie 

it  «Ms  outstanding  in  tlu 


■sed  to  till'  plaiiitill'.  but  without  any  consider- 
in,  and  the  plaiiitill'  merely  stood  in  Coek- 
I's  place  :--lleld,  that  there  could  be  no 
iverv  on  this  note,  for  as  to  the  .Sl.lO  and  one 
ijIT,')  notes,  they  were  not  made  in  the 
iiid  as  to  the  other  $\~Tt 
hands  of  a  third 
tv.  ^|  niiile,  that  oiu!  partner  in  such  a  busi- 
hslias  no  implied  ;iuthority  to  raise  money,  | 
n  for  pirtiicrship  )mrposes,  in  the  joint  name. 
tC'-/v/v.  F;,l<ht<i/.,21  <■'■  !'■  3!H. 

)ne  partner  cannot  liind  his   co-iiartner  for 

laetioiis  out  of  the  usual  scopt;  of  the  busi- 

uor  for  things  which  are  sometimes  done 

it,   but  arc  of  unusual  or  rare  occurrence. 

liere.   tlieivfore,  one  member  of  11  mercantile 

without  the  knowledge  of  his  co-partner, 

cliasi'd  Imds  from  a  debtor  of  the  firm  in  his 

.  iianie,  which  were  subject  to  encumbrances, 

to  disclrir.'e  such  encumbrances  gave  pro- 

nrv  iiotes  in  the  name  of  the  linn,  but  with- 

I  the  kii"wleili.'e  o?  his  co-partner,  the  ]iartner- 

I  was  lielil  not  liable  on  the  notes,  although 

iras  alleL.'eil  that  the  arrangement   had  been 

cted  to  iimre  ell'ectually  secure  the  debt  due 

firm.     FniM-r  v.  McLcod,  8  Chy.  2(i8. 

There  a  firm  of  two  or  nuirc  endorse  in  the 
aieiship  name,  the  liability  as  sureties   is  a 
liihility,   and  not  the  several  liability  of 
I  partner.    ( 'Uj'jicrtiiu  v.  Spitlhjiw,  loChy.  2()!). 

ithe  absence  of  express  agreement  to  that 
a  creditor  taking  the  note  of  one  partner 
Ulitof  the  partiieishiii,  and  suing  thereon, 
Ifailini;  to  recover  the  ainoiint  of  the  note,  is 
:  precliiik'il  from  afterwards  claiming  the 
iif  the  note  a'.,'ainst  the  partnership. 
ruthi-rs  v.  Ardwjli,  20  t'hy.  579. 

.  and  T.  A.  formed  a  partnership  under  the 
ir  tinn  of  "('.  Si  A."     Both  parties  were 
rate  and  unused  to  business,  and  in  giving 
fiT  dehta  of  the  partnership  were  in  the 
if  eai'li  signing  his  own  surname,   thus 
ing  the  iiartnersliip   name.      One  of  such 
iieiiig  atiimt  to  fall  due,  and  the  partner- 
being  unable  to  retire  it,  the  holder  agreed 
uiew  it;  and  he,  together  with  C,  endea- 
ed  to  tinJ  A.  to  procure  hia  signature  in  the 

1G8 


2.  Execution  of  Deeds, 

One  of  two  partners  cannot  execute  an  arbitra- 
tion bond  in  the  partnership  name  without  the 
authority  or  consent  of  the  other  iiartiier,  so  as 
to  bind  the  other  partner.  Jlnln/ y.  /Im;  iijit>r/, 
.•{  Q.  B.  54. 

Where  an  .agreement  under  seal,  but  of  a 
nature  not  reipiiring  a  seal,  was  executed  by  one 
of  two  partners  in  the  name  of  the  linn,  and 
the  partner  not  executing  afterwards  acted  Tin- 
der, and  received  the  benefit  of  it,  such  agree- 
ment was  sustained  as  his  deed  :  and  it  was 
held  that  he  could  not  dispute  the  .authority  by 
which  it  was  executed  in  his  name,  /ilom"'- ./ 
V.  (Iriidon  it  at,  9  (^.  B.  455. 

An  agreement  under  seal  w.as  made  between 
the  plaintiff  of  the  one  jiart,  and  "  Sannicl  Far- 
well  &  Co.,"  of  the  other  jiart,  and  signed  "  iS. 
Farwell  k  Co.  :"'  Quiere,  whether  this  contract, 
iis  executed  by  I'arwell,  could  bind  the  other 
tlefendants  his  partners.  Lmjun  v.  Slrdiutltan  et 
III.,  12  Q.  B.  15. 

Defendants,  B.  and  A.,  being  in  partnership, 
agreed  under  seal  to  buy  a  i|uantity  of  tobacco, 
B.  signing  the  name  of  defend.ants'  linn  op|iosite 
to  one  seal.  (JuaTC,  whether  onedr  lioth  defen- 
dants ciuild  be  held  lialile  upon  the  deed.  Moore 
v.  Boijd  et  al.,  23  Q.  B.  4.V.). 

One  partner  in  trade  cannot,  without  the  ex- 
press consent  of  his  co-partner,  execute  a  deed 
disposing  of  all  the  stock  in  tnvde  and  .assets 
of  the  firm  to  a  trustee  to  dispose  of  the  same 
for  the  gener.al  benefit  of  the  creditors  of  the 
Iiartnersliip.  Caiivrmi  if  at.  v.  .Stireiitnii,  12  C. 
P.  3S9;  Sirrenson   v.  Brown,  9  L.  J.  110.— Chy. 

Held,  that  where  one  p  irtner  signed  in  the 
n.ame  of  both  in  the  pre.-  ce  of  the  other  and 
for  him,  with  his  a.ssent,  tmiugh  there  was  but 
one  seal,  it  w.as  the  deed  of  both.  Moore  v. 
Boydetal,  15  C.  V.  51.3. 

Upon  an  application  under  29  &  30  Vict.  c.  45, 
for  the  discharge  of  a  prisoner  committed  under 
the  Apprentices  and  Minors  Act  for  disobedience 
to  his  masters,  on  the  ground,  inter  .alia,  th.at 
the  indenture  of  apprenticeship  was  not  a  bind- 
ing contraet,  it  having  been  executed  by  only  one 
of  the  employers,  in  the  name  of  the  firm  : — 
Held,  that  the  indenture  must  be  considered  to 
be  sufficiently  executed,  .as  it  was  binding  at  all 


I  .vm 


\l 


2675 


PARTNEKSHTP. 


2C7,; 


oventH  upon  tlio  apnroiiticc  and  the  partner  who 
liftd  Hignt'il  it,  1111(1  there  was  nothing  to  shew  thut 
liis  CO  piirtnerM  hail  not  been  present  and  asHent- 
od  to  the  execution.  Itniiiui  v.  MrXoiiry,  5  1*. 
K.  4:{8.-  C.  L.  Chanih.— A.  Wilson. 

One  jiartner  of  a  linn  autliori/ed  the  other  to 
olitain  an  endorser,  in  order  to  raise  money  from 
11  )i;ink  ;  -Held,  tliiit  if  expreMs  aiitliority  was 
recpiireil,  this  empowered  the  partner  to  mort- 
gage all  the  Htoek-intrade  of  tlie  lirm  to  secure 
such  endorser.  I'lili rxini  v.  MiUKj/ntii  it  it/.,  'M 
Q.  H.  ;<71. 

One  of  two  partners,  a  few  days  before  an 
attachment  aganist  lioth  under  the  ,\et  of  I8(i4 
had  issucil,  usHigned  his  estate  for  the!  i)enetit  of 
his  creditors  :  Held,  void  as  against  the  olliciul 
assignee,      M '('/.■"<«  v.  Stirni.suii,  I'JChy.  '23'X 

A  mortgage  with  distress  clause,  by  the  legal 
owner  of  property  of  which,  at  the  time,  he  is  in 
possession,  anil  tn  all  ap|)earance  in  sole  posses- 
Mion,  is  valid  at  law  and  in  eipiity  against  an 
unknown  partner,  whose  mdy  claim  to  the  pos- 
session, when  the  mortgage  was  executed,  was  as 
tenant  at  will.     Mnmui  v.  I'urkir,  10  Chy.  'I'M). 


n.   Othir  ('a.tci. 

Where  a  partner  without  collusion  gives  orders 
in  the  name  of  the  tirm  for  goods  in  the  use  of 
which  he  is  himself  solely  inti^rcstcd,  and  the 
goods  are  of  such  a  natuie  that  strangers  cannot 
tell  whether  they  might  not  be  for  the  joint 
business  of  the  lirni,  sucii  orders  will  bind  the 
partners.  ,Siiiiji.iuii  v.  Mchoiiomjli  it  at.,  1  Q. 
H.  157. 

A.  and  15.,  ]iartners,  agreed  to  sell  to  C.  .'"HX) 
barrels  of  tlour  .-it  so  much  per  barrel,  to  be  paid 
per  KM)  barrels  after  the  delivery,  and  ujh'U  the 
production  of  the  wliartinger's  reieijit.  The  son 
of  A.  (one  of  the  partners,)  came  to  C.  with  the 
wharfinger's  receipt  for  100  barrels  ;  C.  gave  him 
a  cheek  for  the  amount  due  in  favour  of  the  tirni, 
and  took  his  receipt.  As  the  son  was  leaving 
C.'s  store,  C.'s  clerk  reminded  him  that  a  pri- 
vate note  of  A.'s  to  C.  for  t-tO  was  then  due 
and  unpaid.  A.'s  son,  with  the  piocecds  of  C.'s 
ehei|ue,  took  up  his  note  of  €-40.  H.,  the  other 
partner,  in  eon»ei|uenee  of  tliisapj)licatiou  of  the 
uioney  of  the  linn  by  A.,  refused  to  send  C.  any 
more  tlour  till  the  i40  v  as  made  good  to  him. 
('.  then  sued  A.  ami  15.  and  recovered: — Held, 
that  the  payment  to  A.'s  son,  under  the  circum- 
stances, was  such  a  payment  to  the  partnership 
as  acipiitted  C  upon  the  whole  smn  paid.  Seni- 
blc,  that  if  it  could  have  been  shewn  by  11  that  G. 
paid  A.'s  son  upon  the  previous  understanding 
that  A.'s  private  debt  was  to  be  retained  o>it  of 
the  eheipie  given  to  the  tirm,  the  son's  receipt 
would  not  have  discharged  C.  from  the  re-pay- 
uient  of  the  C40  to  the  lirm.  Brunnlcill  v.  Vhii- 
vinm  ro  ct  uL,  5  (^.  15.  474. 

Where  there  is  a  simple  contract  debt  due  by 
A.  and  R,  jiartners,  and  the  plaintifl'  takes  a 
mortgage  from  A.,  giving  time,  the  simple  con- 
tract debt  is  thereby  extinguished  as  regards  B. 
Luoinin  et  al.  v.  Ballanl  H  <d.,  7  Q-  B.  3(iG. 

Qua-re,  where  there  are  partners  employed  in 
making  engines,  &c. ,  and  the  plaintiff  makes  au 
express  contract  with  one  for  au  engine,  can  he, 
nutwithstaudiug  8uch  uoutract,  sue  them  all. 
Ik 


Defendant  M.  havinjj  been  in  busiiies.i  alun, 
was  indebted  to  the  plaintilf  for  goods.     He  tli.i 
entered  into  ])artnership  with  W.,  on  the  uiult  r 
standing  that  \V.  should  share  in  the  profits,  ai, 
be  liable  for  the  debts  from  the  commcnciin. ;; 
of  M.'s  business.     There  was  no  written  .lu'v. 
inent  between  them.     After  this  W.  was  mti 
duceil  to  the  iilaintifl's  by  M.  ;is  his  partner,  u 
M.  and  W.  together  purchased  from  the  pli;; 
titls  to  a  considerable  amount.      W.  thi'U  nlii. 
from  the  firm.     'I'here  was  no  evidence  to  sh,  . 
that  the  plaintiffs  were  aw.ai-e  of  the  arranginn!.: 
between   M.   <.t  \V.  :     Held,  tiiat  such  arriiii.i. 
ment,  without  thi!  assent  of  the  plaintiffs,  mu'. 
not  convert  the  separate  debt  of  ..M.    int..  t 
joint  debt  of  the   firm  ;  and,  therefore,  that  W 
was  liable  only  for  the  goods  supiilicd  afti  i-  ti, 
partnership.     MrKniinl  i  /  a/,  v.  Murtiiiiurr  il  ni 
1 1  (.).  H.  4--'H. 

Held,  that  an  incoming  jiartncr,   who  as  ■ 
twecn   himself  and   io-]i;irtnris   entered   int.i 
joint  liability,  (witii   notice  to  the  creditur,   , 
well  for  prior  as  subseijucnt  debts,  was  liulili 
debts  contracted  licfore  he  became  a  nuinl.ii 
the   tirm,    contrary  to  the  general   jiriMii|i|i 
law.     J/liii'  it  III.  V.  liiililumi'  it  III,,  S  ( '.  I',  ,'!> 

Where  parties  associ.ite  for  a  trading  piii| 

taking  specifieil  shares  of  a  lixed  iiinouiil,  uiii: 
mutual  understanding  that  they  are  only  t" 
liable  to  the  extent  of  their  shares,  and  un  ; 
agreement  that  their  business  is  to  be  coinlu.', 
by  a  committee    from    the    ))artners    acting'  .    > 
managers,  if  a  |iarty  dealing  with  such  iliic-  ■  *i 
with  a  full  kuowledgi!  of  the  terms  and  f.ti|i, 
tions  of  the  association,  accejit  an  undiilik 
from  them  which  is  exjircssly  founded  I'li  ~; 
terms  and   sti]iulatiotis,  he  cannot  maintain 
action  based  uimn  his  dealings  against  tlu-h, 
holders  and  directors  charging  them  with  a  j 
liability  as  ordinary  partners  in  a  trading'  i 
cern.     ('nli'innn  v.  l!i'Uliuiixi\  '.)('.  W  ',\\. 

At  the  trial  the  jilaintifV  jiroved  the  fiill.u 
letter  to   be   in  the   handwriting  of  one  ni  • 
defendants,  the  partner  of  the  other  del'iinl : 
both  defendants  being  concerned  in  the  In-: 
carried  on  at  Hamilton  :    "  Kingston,    l.'i: 
April,  1848.-— Your  account,  i'SlIc'y.  (eii.'li!\: 
jwunda  currency)  has  been  handed  us  liy  I'. 
we  shall  write  our  Hamilton  friends  to  |i  i\ 
amount  placed  at  your  credit.     Of  cnuiv. 
are  aware  that  they  have  ;in  account  again-t; 
for  damages,  kc,  done  to  their  vessel  :"     ll.^ 
sutticient  to  import  a  promi.se  to  pay  on  rii|iH 
and  there  being  no  proof  of  reipiest  l)eforc  aitj 
brought,    that  interest  should  not  bo   alli.»i 
Junct  V.  lirvu-n  it  nl.,  9  ('.  1'.  L'Ol. 

To  an  action  by  creditors  of  a  railway  coiiifi 
against  shareholders,  under  the  Kailway  .\it| 
8t),  defendants  pleaded,  on  eijuitable  gruiiiiii 
substance  :  2.  'I'hat  the  com]>any  was  iin  ■ 
rated  to  construct  their  ro.ad  from  V>.  tn  b., 
a  ca])ital  of  tiflOO.OOO  :  that  they  entcnd  is 
contract  with  the  plaintitt's  and  others  to  t 
a  portion  of  it,  and  instructed  them  to  piH 
without  having  enough  stock  subscribed  tuaij 
a  reasonable  expectation  that  they  woiiMnl 
subscriptions  for  the  whole,   or  for  eiimii,:| 
give  a  reasonable  hope  that  they  would 
to  complete   the  line  :   that  this  contr.ict  \ 
afterwards  abandoned  and  another  iiiailei 
the  plaintiffs  for  a  smaller  portion  of  the 
that  the  sum  required  for  tliis  lost  coiitraclj 
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\)Ufiinesfi  ftlnir, 
rdoils.  He  tin; 
'.,  1)11  till'  mi'l'- 

C(lllllllt'll<''IM'l.'. 

()  writUn  iv^vn-, 

H  \V.  wiin  Hitr 

lilM  iiarttU'r,  ai.. 

fmm   tll<>   |il:r: 

\V.  tlii'ii  lit II. 
(■vi(U'ii''>'  t"  ''I''  ■ 

tluwiiTiiiij^ciiM;- 
lilt  H'U'li  anan. 
(.  iiliiititiIVs,  .  nl, 
t  of  .M.  iiil"  '' 
u'vcfori',  t\iiil  W 
(Ul>l>lii!tl  iit'tur  I 
.  Jlortiliwir  il  ■■ 

rtncr,  wh'>  "s  ' 

I-S    L'lltlTl'<l    iut" 

I'hts,  wiiH  liiililr: 
■caiiH^  ;v  uuiul"  r 
.iicnil   iiiiiifii'l' 
.ml.,  S  I'-  l'> 

a  trmUiiK  imil ■ 
ximI  amount,  \m' 
tlu'y  art'  only  t. 
whiiivs,  ami  "n 
s  irt  to  1)0  I'oiiilii  • 
liartiifis    ai'tiii: 
with  siu-li  iliii  • 
.  ternirt  iiinl  Mi| 
cpt  ail  uiiili'it  il 
4y  t(illlltU''l  ""  - 
cannot  niaiiitam 
ijs  a!:;ainst  tlu'  -h  ■ 
[iil  t'lioni  with  a  j... 
IS  ill  a  tiwliii-' 
,  !)  IX  V.  31- 

,i-ovi'il  thi'  fi'll' 
litint!  "f  ""'; '  ', 
ho  other  ili'i''!" 
iiifd  ill  the  I'U- 
"  Kingston,    l-V 
tS'Jcy.  (>'i,L;lit\  ■ 
laniled'iwhy  |i 
1  t'rionils  to  ha\ 
ait.     Of  (.■Hill- 
account  iij-'ai"  ' 
icir  vessel  :'     l* 

to  \>ay  <'n  i' 
rc(iuest  hi'foii 
,ul.l  not  I'o  all' 
I'.  -201. 

if  a  railway  I  "11 
the  Railway  A 
o<iuital>le  yi"'"' 
liinpaiiy  was  m. 
,1  fromB.  to  1' 
,t  they  eiitin  il 
anil  others  t" 
ted  them  to  p 
k  subscrilie'l  t- 
it  they  wouM. 
.0,  or  for  eiin! 
,t  they  wouia  I 
it  this  contract  >; 
aiiotlier  luivl 
portion  of  tin 
ithis  last  contract  I 


lid  roasonahly  have  Ixjen  exnectuil 


which  hail  since 


eceilid  what  could  roaso 
Ironi   the  xtock  HuhHcriptiona, 
trove!  iusullicieiit  to  pay  it  :  tiiat  when  they 
Bitcivd  into  tliese  contracts  the  company  hail  no 


loiialiic  he 


D.inHtuail,  defemlnntM  wouM  indemnify  the  plain- 
till  against  any  Iohh,  costs  or  ciiar;,'cs,  wliich  lio 
inij/iit  Riixtain  hy  rea-son  of  liringin^'  siicii  action, 
and  would  in  tlie  event  of  the  failing;  to  recover 


|en, 

ny. 


Itrii 
bait 


cans  aim  H"  reasoiiaiiie  nope  of  oritrining  the  j  from  (i.  &   I),  the  value  of  certain  j^ood.s  taken 

eaiis  to  coiniih  te  the  whole  line,  of  which  tiio    from  the  plaintill',  which  constituted  the  plain- 

laiiitills  tlieii  iiatl  notice:  that  no  iiortionof  the  |  till'M  cause  of  action  af^ainst  (hem,  reiiay  to  the 

i;iil   l>i;en  coniiileted  :  that   the    plaintitls'  ,  plaintill"  the   price   paid   hy    him   to    (•'.  for  said 

cut  was  olitaiiieil  uitou  the  last  contract :  '  goods.     The  seconil  fount  alleged  tiiat  the  ^>laiIl• 

•It  iltl'tiiilants  never  conseutetl  to  the  construe-    till"  purchasetl  goods  from  !'".  as  assignee  in  iiisol- 

''     or  to  anv  contract  for  the  construction,  of    veiicy  of  \V^  k  K.  :  tli.it  i;ert.iiii  creilitors  of  \V. 

itioii  of  the  railway  without  the  whole;*  K.  disputing  F.'s  right  to  sell,  hail  t.iken  the 

ick  having  lieeiisuhscrilied  for  ;  anil  that  they    gootis   from  tlie   plaintill',    who   had  sued  these 

ver  \\aivi"d  tiie  implied  condition    on   which  '  ereilitors  ami  their  liailill'  fur  such  taking,  and 

ev  sMlwerilicd,  namely,  that  they  were  only  to    the  ilefendauts  in  such  action  having  ohtained  a 

fie   liithle   iinivii'letl  the   whole    stock   w.is   suit-  j  verilict  a  new   trial   hatl   I n    granted    to   the 

hcil  for;  and  so  they  said  tiiey  never  were  |  plaintill' :  that  ilefendauts  hiiiig  creditnrs  of  W. 

iinr  lialile  to  [lay  for  tlitur  shares.  [  «.t  K.,  and  so  interested  in  maintaining  K.'s  title, 

i'ii.'it  (!lie  ilef.iidants  (three  in  uumlier)  at  the  j  retiuested  the  plaintill' to  |iripceeil  with  the  action, 

le  lif  till' alltgtil  siiliscription  were  in  partner-    ami  promised,  if  he  would  do  .ho,   to  indeinuify 


that  liy  tht;  terms  of  their 


lip  as  irniuMungt'is  :  _ 

i-naitntisliiii  no  one  of  them  could    hind  the 

be'rs  liv  siiili  a  suliscriiitimi  without  their  eon- 

Ut:  tliat  the  Nuliscriptioii  was  signed  hy  L'., 

I  (if  tlieiii,  in  tile  name  of  tlie   linn,  without 

t  CI 


lUestei 
tl  proii 
him  against  the  costs  then  incurred  or  to  ho 
incurred,  and  to  nay  him  the  \  aliie  of  said  gooda 
incase  lie  should  fail  to  rcciiwr  in  said  action 
or  to  collect  the  same  from  (i.  .t  I).  :  that  tho 
lilaiutirt',  in  consiileration  of  defeiida'its' promise, 
iiserit  of  <i.,  another  of  the  partners,  hut  j  I'roinised  defeiitlants  to  iiroceed  witii  said  action, 

which  otherwise  he  would  not  have  done,  and 
recovered  judgment  therein,  Imt  was  uiiahle  to 
collect  it;  yet  that  defendants  had  not  kept 
their  promise.  As  to  the  lirst  eniint,  it  appeared 
that  the  promise,  if  made  at  all,  was  niatle  with 
out  the  knowledge  of  deriinlant  K.,  and  that 
lirst,  the   facts  alleged  would  clearly  |  the  transaction  out  of  which  the  pnunise  arose 

was  one  in  which  a  tirin  eoiinioscd  of   K.  &  B. 

only,  in  which  M.  had  never  lieeii  a  p.irtner 
(tlitmgh  he  wa.s  a  partner  in  the  lirm  of  K.  H.  & 
M.),  were  alone  interested  :  Held,  that  neither 
of  the  defendants  were  lialile,  for  ;is  to  K.  the 
promise  was  not  one  relating  to  the  liusiut;ss  of 
the   partnership,    so  that    B.    could    hind  him 

'      '       '  ni 


I  the  express  cimilitioii  that  unless  he  should 
lify  it  tlie  same  should  not  hind  any  of  them, 
III  that  (1.  refused  to  ratify;  and  ilefeiidaiitH 
liicil  that  they  had  ever  paid  anything  on 
it  of  the  shares,  as  alleged  ill  the  tlec'lara- 
tn:     Helil,  on  ilemurrer,  hoth  pleas  hatl  ;  for, 

to  tiie  "'  ..    " 

;  entitle  ilefenilants  to  a  perpetual  injunction, 
|o  any  relief,  in  eijiiity  ;  and  as  to  the  seeoml, 
pugh  one  partner  could  not  hind  the  others  in 
eh  a  matter,  it  should  have  heeii  averretl  that 
|en  tlie  calls  were  made  upon  the  defendants 
[allegcil,  they  refuM'd  to  pay  oil  the  grounil 
^t  they  were  not  shareholders  or  lialile.     Sem- 

I,  that  the  second  (ilea  was  had  also,  as  heing    hy  it  ;  ami  as  to  M.,  H.  as  a  jiartner  in  the  lir 


uled  as  a  del'eiicc  hy  .all,   when  it  was  a  tie 
Ice  for  ('.  onlj',  hy  reason  of  the  facts  pleaded. 
orr  it  nl.  V.  aiinin/  H  «/.,  21  (,>.  B.  Vll . 

bnc  1>.  having  recovered  a  judgment  against 

|&  I '(I.,  certain  notes  jiayahle  to  the  linn  were 

ositetl  with  !>.,  and  umlcrneath  a  list  of  them 

the  fiilliiv  iiig  guarantee:  "  We  lierehy,  in 
biileratiiin  of  CiO  hy  us  received  from  I),  this 
I,  guarantee  the  payment  of  the  ahove  notes 
\he  respective  makers  at  the  respective  ma- 
Itics  thereof."  This  was  signed  hy  M.  &  Co., 
1  unileriicath  w.is  an  .agreement  that  on  pay- 
ht  of  the  juilgiiient  within  ten  tlays  the  notes 
W  he  rotiirned  to  M.  :— Held,  that  M.  had 
lority  til  hind  his  partners  hy  signing  the 

mtec.    Daij  v.  McLcud  et.  uL,  18  Q.  B.  25(>. 

Oiiey  horrowed  hy  a  partner,  with  the  know- 
I  anil  assent  of  his  co-partner,  is  not  necessa- 
cliargealilo  hy  the  creditor  against  the  latter ; 
OBt  appear  that  the  money  was  horrovcd  on 
Bcisliip  account,  or  used  for  partnership 
SOS.    UamUtiin  v.  McHroij,  15  CUiy.  .'}32. 

^e  court  has  jurisdiction,  and  will  exercise 
1  prevent  a  creditor  of  one  partner  ohtaining 
ttdiie  preference  over  the  creditors  of  a  firm 
leans  of  proceedings  in  this  court.  Felun 
f^S'iil,  3Chy.  Chamb.  G8.— Strong. 

iiiii  against  K.  and  M.,  alleging  in  the  first 
^tli.it  ilefenilants  promised  the  plaintiff  that 
Iwimlil  refrain  from  suing  one  F.  in  respect 

tain  matters  stated,  and  would  sue  G.  & 


f  K.  B.  &  M.  could  not  hind  that  lirm  in  a 
m.atter  in  which  they  had  no  interest.  As  to 
the  second  count : — Held,  that  the  plaintill'  could 
not  recover,  for  the  same  reasmis  already  given, 
and  further,  because  no  siitlicieiit  consideration 
appeared  for  the  alh^ged  promise,  the  evidence 
shewing  that  defendants  were  not  creditors  of 
\V.  &  K.  at  all.  Per  Ilagarty,  (".  .I.-Tlie  action 
heing  on  a  joint  pnuiiise  against  K.  &  M.,  and 
there  being  no  evidence  to  hind  K.,  and  no  ap- 
plication to  strike  out  his  name,  which  if  asked 
might  have  been  refused,  the  plaintill'  must  fail 
upon  this  ground.     Mackl'tn  v.  Ki  rr  rt  al.  28  C 

r.  90. 


III.  PARTNER.snir  Contract. 

A  partnership  was  formed  between  three  per- 
sons, A.  B.  and  C.  to  dig  for  gold  on  the  proiierty 
of  one  Allan.  A.  and  B.  were  to  do  the  work, 
and  C.  to  pay  the  expenses ;  all  three  to  share 
in  the  profits.  The  place  so  named  was  after- 
wards abandoned  by  mutual  consent,  and  A. 
and  B.  removed,  at  the  instance  of  i'.  to  a  lot  in 
another  township,  Elzevir,  where  they  resumed 
work,  C.  paying  expenses  as  before  . — Hehl,  that, 
in  the  absence  of  any  exjiress  .agreement,  it  was 
to  be  presumed  they  were  working  on  the  same 
terms  as  at  the  place  originally  named.  Burn  v. 
Strong,  14  Chy.  651. 

The  plaintiff  had  occasion  to  leave  the  work 
on  the  2nd  March,  and  did  not  return.     He  filed 
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mi 


n  Mil  <<>  iMifnrcn  luM  |inrti)»nihip  righU  on  t)ie 
:t()tli  .Inly:  lli'M,  tliiit,  iiH  til* If!  wivH  no  Hti|m- 
liitiiiii  riNiici'tiiiK  thf  tiiiii)  he  wax  to  work,  iiixl 
hv  wiiM  not  rii|iu'Htcil  to  rtmiiiu!  work,  iind  no 
notice'  \«.is  uivcii  iiini  of  any  coniidnint  or  intt'ii- 
tion  to  I Acliiili' him  tinni  (I'"  protitu  of  tin:  ml 
venture,  flie  (lil.iv  iliil  not  l)ar  tliir  unit.      //<. 

('.,  in  liiH  own  mime,  liou>,'lit  the  |iri  .-ilej;!!  of 
ilijigin^,' fur  ^olil  on  the  Kjzt^vir  lot,  iim.  suIihc 
i|neMtly  Inrmeil  ii  ecmipany  liy  whom  thiit  lot 
WiiM  piiri  h.i-M  il  :  lit  111,  tliiit  the  |)l.iinti(l',  one  of 
the  wiiiUinj.'  |iiirtnerM,  wils  entitleil  to  a  Mliiire  of 
,'ill  the  |iin|it.s  anil  ailvantiiKenniadu  I'y  < '.  in  thin 
tninM.ietiiJM.  'I'liere  wax  no  writinjjMigneil  liy  ('. 
aeknnu  li  il^'in;,'  the  ii^eney  and  trunt ;  llelil,  that 
A.  uinl  I!.  ha\in(j  i  nterecl  and  worked  on  the 
lot,  the  Statute  of  Frauds  did  not  ajiiily.      /I>. 

Where  liy  lUtieleH  of  iiartn('r«bi|i  lietwcen  M. 
it  !,.  it  wa?.  reiitecl,  in  nulistanee,  that  they  had 
for  Home  years  heen  ei|nally  interested  an  |iart- 
nerM  in  trade,  and  that  all  tlieir  then  or  aftiT 
liccjuired  iirojierty  and  all  prolitH  Khould  he 
divided  eijually,  and  that  at  the  Hettlenn^nt  or 
disMMlution  (if  the  partni  i>lui(  M.  Mhoidd  have 
L'lod  over  and  above  one  half  nf  all  whieh  tliey 
nii^iht  tlu'n  juinsi  mh  ;  and  it  wan  then  )iriivideil, 
inter  alia,  tiiat  all  ]iriilitH  and  losMes  should  lie 
liorne  eijually,  "  exeept,  as  han  already  lieen 
done,  that  .Vl.  shoidd  nreive  fl.'O  more  tlian 
L";  III  Id,  that  the  fl.'iO  Mhould  lie  deducted 
from  the  i^rosi.s  amount  of  monev,  and  not  from 
L.'h  share  merely.    o'Lom  v.  O'l.din,  •2('hy.  I'Jo. 

An  agreement  was  entered  into  for  a  joint 
speculation  in  lamls  ;  A.  to  find  the  capital,  ami 
I!,  to  select  the  lands  and  makt;  purchases  ;-  A. 
to  Ik-  alloweil  in  the  lirst  )ilace  to  retain  out  of 
eftch  sale  of  any  of  the  lanils  as  made  his  nmney 
expendid  upon  the  saire,  and  the  remainder,  the 
jiiiilits,  to  ho  eipudly  di\  ided  liutween  them  ; 
15. 's  troulite,  experience,  and  time,  lieiiig  con- 
sidered eipuil  to  A.'s  capital  :-  Held,  that  the 
jirolits  divisilile  lictween  the  jiartieM  was  the 
value,  whether  ascert.'iined  ujion  re-sale  or  by 
valuation,  after  deducting  the  cost  and  inciden- 
tal exiieiLses.     I'luiiilj'imt  V.  UukIi,  7  I'hy.  i51S. 

A  partueisliip  was  formed  between  two  civil 
engineers  and  architects,  the  iirotils  of  which 
were  to  be  divided  in  shares  of  three-fifths  and 
twotifths,  huring  the  jiartnershii)  they  inves- 
ted moneys  of  the  ]iartiierslii|)  in  the  purchase  of 
real  estate,  which  resulted  in  a  loss  : — Held,  that 
the  loss  was  to  be  borne  by  the  |)artners  in  the 
same  proportion  as  they  were  to  share  the  profits 
and  loss  of  their  other  business.  Storm  v.  Cuiti- 
Ijirlaiid,  IS  Chy.  I'-ta. 


IV.   llElil.STRATION   OF   Co-PARTNEUSUIPS. 

[See  40  Vict.  c.  8,  s.  73.] 

Sec.  (i  of  Xi  Vict.  c.  20,  O.,  by  which  the 
declaration  of  the  names,  &c.,  of  a  partuershii) 
reijuired  to  be  filed  under  that  Act  is  made  iu- 
eontrovertible,  does  not  apply  to  the  case  of  a 
penal  action  brought  .against  a  member  of  tlie 
hrui  for  neglecting  to  file  such  deuLiration.  The 
preamble  and  general  tenor  of  the  Act  shew  that 
it  was  intended  for  wvses  iu  which  a  claim  is 
made  against  the  linn,  or  in  which  the  partner 
ship  is  concerned.  Where,  therefore,  such  de- 
claration was  tiled  ou  the  6th  July,  1870,  and 


I  Htnted  that  the  partiuTNliip  existed  ninco  tho'J.'ii 
;  of  August,    IHdO:       Meld,  that  it   WHM  conipeti  i,; 
i  for  dell  ndants  to  prove  that  in  fact  it  was  in.: 

formed   until    the    Ist   .luly,    IM7U,   mo  that  tli,; 

deelaratiiin  wis  hied  in  time.     CnHa'uhj  i[.  t.  v. 

//<»/■(/,  :u  «,i,  \^.  :n.-). 

Held,  that  the  busine's  iif  printing  and  pnl,. 
lishing  a  nt^wspaper  eiinsliniteH  the  partii.  r. 
employed  in  it  a  partnership  "  for  tradnig  |ii' 
noses,  '  within  the  nn-Jiniug  of  ,'tM  Vict,  e.  I'd,  . 
1,  (>.,  and  liable  to  the  penalty  for  not  regi^t.  r 
ing  such   partnership,     I'ink'  liim  ij,  t.  v.  A'.,., 

;i:»  (i  Ii.  ")0H. 


IV,   Lkiivi.  .\N!)  JM.niTAin.i'.  I!i;mkI)IE.s  itEi\\ti\ 

I'AUr.NK.HS. 
1.     .IctillllH  III    l.lllO, 

(a)  Trin/iiuM  muf  Tfi>i'er, 

The  executor  of  a  deceased  partner  in  trade  j, 
tenant  in  common  with  tli  '  surviving  (larliHi' 
of  the  partnership  jiroptrty,  .md  the  sur\iMi,_ 
jiartners  caimot  sue  him  in  ircsp.iss  for  a  wn.i  _ 
fill  sale  and  eouversiou  of  tin  whole  of  the  {i.ii' 
ni^rship  property  against  their  will.  Stniilai  v. 
<;-u„k-s,  •_' t,t.  w.  :a. 

One  partner  cannot  nuiintaiu  trover  again.- 
another  for  converting  the  partnership  proput' 
Smith  V.  lU>ok,  5  O.  H.  O.'iO. 

Dne  jiartner  nniy  recovei'  m  trover  the  v.ih. 
of  ]>artnersiiip  goods  from  tii'!  vendee  of  hi- 1 
I  partner,  where  there  has  been  a  fiaudiilii- 
\  collusion  between  the  vendor  and  vendee  ;  I,  ■ 
each  ]iartner  has  a  power  of  sale  over  the  elli.;, 
of  tlie  linn,  and  the  nu're  oiiii--sion  of  the  vc  inl ; 
to  consult  his  co-partner  is  uogrouiul  of  fraiiila 
against  the  vendee:  -Meld,  therefore,  that;: 
this  ease  the  jilaintill' could  not  recover  the  Viili;. 
of  the  partnership  goods.  I'ux  v.  Ituw,  lU  t; 
H.  1(1. 

tfiie  tenant  in  common  of  chattels  m.iy  iii. 
tain  trover  against  the  otlur  for  a  sale  of  t:.t 
property,  where  such  sali-  is  jihaiidy  intendi d  i, ; 
lor  the  objects  of  the  joint  owners,  such  as  t 
]iay  partnership  debts,  iVc,  but  in  order  tn  il; 
prive  the  other  owner  of  all  interest  in  tin  ,r- 
Jierty  or  proceeds.      In  this  case  the  defeiiil,u.;> 
who  h.'ul  Worked  and  stocked  a  f.'irm   in  iiartiiii| 
ship  with  A.,  after  A.'sdeath  sold  the  stuck mJ 
crops  (Ui  the  farm,  and  thi'iatened  to  go  oil  \\i!;| 
the  money,  unless  the  plaintill' ( A.'s  administr.'S 
trix)  woidd  settle  with  liini  on  his  own  tt  iiu- 
After  .letion  brought  he  apiibed  part  of  tin  |ir 
ceeds  towards  payment  of  the  debts,   bill  lait 
then  he  had  never  pretended  that  the  salr  w. 
nuulu  with  that  object.     The  court  being  It:' 
draw   inferences  of  fact — Held,    that  sucii  -^ 
was  a  conversion,  and  that   the  plaintill  ni.. 
maintain   trover.     llallmvU  v.    liuthiciU,  'Jil  \ 
B.  179. 


In  an  action  by  a  sherifT  under  the  Abscai  1:. 
Debtors  Act,  against  a  partner  of  the  absi  "ii  i 
debtor,  for  converting  the  joint  property,  sin. 
thiit  in.asmuch  as  there  m.ay  be  a  eouveisini, 
one  co-partner  of  the  joint  property,  it  «a>: 
necessary  to  allege  more  than  the  fact  of  <:»\'.\c 
sion,  leaving  it  to  be  shewn  by  the  evii  : 
that  there  was  such  a  destruction  of  tin  j  : 
property  as  would  make  it  between  peisin!: 
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Tni/h)r  V.  Brown,  17  V. 


Bitiiat.d  a  eonvtTiinn 

,  :t.H7. 

(    The  plaintiir  havin*,'  con.i.ile.l  a  hook.  <wi»ed 

*„  lef,  lida.it..  n  paper  turniHliedhy  then.;  and 
a"  Mdai.l  h  tvin^  refi.Hed  to  g.ve  np  to  h....  t he 
-„  ,  .  tluiH  printed,  he  hnmKl.t  trove,.  .Se,„i,K., 
fh  ,.  could  l.o.reeov,.-.  to,-  the  p.ope.-tyl.e. 
to  the  lin...  and  det.'iidant  had  a>*  ii.ii.li 
St  to  ntiiiii  as  the  plaintilVtotak.)  it.     l>u,i/w 


(h)   llil'ili''''  ""  *•''''■"""'  "/"  Airoiiii/, 
\\  lui.  o..  a  (liHMoli.tion  one  partner  has  ml- 
niill  ,1  ■vh.da.icc  d.ie   liiH  eo  partne.'.  aH«ni..p«.t 
.fill  he    ilthoii;;!!   the.'.!   he   no   proiiiiHe   to   pay. 

Tv^Vm/ v.. !/.•/>,/-.  :»().s.4,s,-.. 

A.i  ictio.i  ca.i.wit  he  n.aintiiined  l.y  on.^  part- 
ner T'liiiHt  another,  on  an  oiler  ..iiid.'  011  aira..^^ 
„K  lor  a  dissolution  to  pay  a  certa...  «..in  .t  he 
»ei-e  illowcd  to  licep  the  I k.s  and  eoUeet.tllo 

A  one  of  two  pait..ers,  entered  in  the  ^lart- 
i,c,;hip  hookH  ;  •'  I  l"vw>  thin  .lay  (oth  of  April, 
I8II1  I'x  inline'  oi.ili.iokMa.i.l  liiid  tl.ii.i  correct, 
ind  a  haia.ice  .Ine  my  .;.>  partner  of  fJfS.S.''  No 
j)r..iiiise  t><  pay  the  hal.ii.ce  was  prove.l  l.y  IV, 
Ih..  c.part.ier,  an.l  siihscineiitly  to  that  entry 
the  tw.i  parties  coi.tiniie.l  the  li.i»i..ess,  an.l 
hftcr«unls  liiiallv  settl.'.l  an.l  .liss.dve.l  :  -Ikl.l, 
hat  K.  Iia.l  11"  li^'I't  "1  acti.ui  agai.ist  A.,  .ipoii 
the  hilai.'C  stiite.l  in  the  entry.     Allan  v.  (/<(;•- 

\n  uiiscttle.1  balance  duo  by  one  partner  to 

Bliotl.cr  .•.■iiin..l  he  attacheil,  but  if  the  balance 
lias  hciii  I'liily  as.crtaine.l  l.y  a  setth^im^nt  of 
Bcc.iiiiits  it  may  he  .attacheil.  r,(m///»//  v.  I'litui 
ft  til.    3  1-  J-  ^^-  -  *-'■  ''•  ^'I'l'nl'."  U.)l>inson. 

(c)   Other  Ciixi'H. 

I  Aniomherof  a  joint  stock  company,  not  in- 
lorpor.itc.l,  Icii.linf,'  with  the  as.sent  of  the  coni- 
^ai'v  "lit  of  tliu  joint  fund  to  am.ther  member, 
il'takiiii,'  fi'.ii.i  'lini  a  piomissory  note  p.ayahle 
lo  hiiiiscir  iiidivi.lnally  for  repayment,  can  re- 
fcovor  ...1  the  n.ite,  notwithstanding  the  fund:* 
Vere  a.lvaiue.l  fr.i...  the  coniniou  Ht..ek.     Vonur 

^.  Tituitipii'ii,  -i  ().  s.  :;r.i). 

Dowcr.     I'lca,  on  e.piitable  grounds,  that  the 

Uid  \s-M  part  of  the  partnership  pr.ii.crty  and 

Ihu  st.ick  in  trade  of  the  husbaii.l  anil  S.  trailing 

Igitlicr  air  lucrchants,   and   was   purchased  by 

U'lu  MM  siicli  paitiiers,  and  [.aid  for  out  of  their 

trtiu'.-sliip  money,  and  used  in  the  said  part- 

ii-shi].  InisinesH,    and   that   the   husband   was . 

(ver  stize.l   thereof    otherwise    than   as   such 

«rtiior:— llel.l.  that  the  plea  sutHciently  shewed 

he  luiiil  to  have  been  purchased  for  partnership 

mi'iuiscs,  and  formed  a  good  defence.    Cumjer  v. 

hii',  -^0  Q.  B.  277. 


2.  Suits  in  Etjnifij. 

(a)   T(ikin<j  Accouuis. 

Three  partners  carried  on  business  for  a  short 
jrioil,  when  one  retired  ;  the  other  two  con- 
JiuK'.l  f.ir  some  time  afterwards,  wheu  a  ilisso- 


intio.i  took  place,  but  no  neft1oi.ie.it  of  the 
m'.'.inntH  .if  e.lher  of  the  eopart.iiishi|)s  wan 
had.  (hie  piirtner  tiled  a  lull  ligainst  tln^  other 
two  for  a. 1  icroimt  of  tln'  iiartiiei^diip  deiliiign 
of  both  liriiiM.  To  this  bill  a  dciiii.i'rer  by  the 
parL.ir  who  had  retii'iil,  on  the  ground  ol  uiul- 
tifarioi.M..e«M.  was  allowed,  with  costn.  (.'rooli'M 
V.  Siiiil/i,  I  Chy.  .'k'.t;. 

llideraile.'.-ei'  for  takh.g  partnelshipa.:cimntii, 
a  charge  ...aih'  by  th.'  ii.asle.'  agab.st  01. e  of  the 
part.iers  for  his  boai-d,  ,tc.,  with  the  other,  after 
the  dis.soliition  of  tliv'  pai'tnc.shi.i  :  Meld, 
wrong,  and  that  th.'  .ibjectioii  could  lie  taken  on 
the  hearing  on  further  directions.  0'A«/«  v. 
OLoiu;  '2  « 'hy.  12.">. 

When  defi'.id.int  was  at  the  ilissol.itio.i  of  a- 
paitnci-ship  to  riciivc  t'l.'O  lome  than  the  pl.iin- 
till,  a.id  It  app.'are.l  th.it  a  si'tthnicnt  of  the 
ac.olints  ha.t  li.'i'ii  .lelayed  by  the  n.i.'iciiiidiict  of 
delendant  :  Held,  that  he  was  not  entitled  tu 
intei-est  oil  the  Cl."it(  from  the  dissol.ition.     ///. 

Where  a  pl.iintiH'  liled  a  bill  alleging  that  ho 
and  defendant  had  agrei.d  to  be  p;irt..ers  in  eer- 
t.iin  gover..ment  co.itractH  ;  and  it  appcircd  that 
the  (lefend.int  lia.l  I'epii.liate.l  the  iia.tneisliip  as 
soon  a.s  the  cont.acts  were  entei-c.l  i..to,  that 
the  contracts  wci'.^  to  be  completed  in  a  year, 
and  that  the  bill  was  not  lilc.l  for  about  .ightecii 
months  after  the  repinii.ition  ;  the  court  ull'.red 
the  jilaintitl' a  refe.cn.'c  t.>  th.'  n. aster  to  eiiijuiru 
the  cause  of  the  .lelay,  or  that  his  bill  for  an 
account  an.l  to  restrain  defendant  fioit.  receiving 
moneys,  should  be  dismissed  without  costti. 
Hii'junrt  V.  Alliiii,  2  Chy.  407. 

Where  a  memorandiini  had  been  made  in  part- 
nei'.sliip  books  and  signed  by  oiu?  p.iiti.er.  A., 
stati.ig  that  he  was  indebted  to  hi.s  eo-pirtiier, 
who  subseiiiieiitly  sued  for  that  sum,  iiotwith- 
stan.ling  that  it  was  cviilent  fr.uii  the  .'..tries  in 
till!  books  that  it  was  not  ili.e  ;  the  coii.t,  .i)ion 
a  bill  tiled  by  A.,  directed  an  aecoii.it  of  the 
partnership  dealings  to  be  taken,  witii  costs  to 
lie  jiaid  by  defeiida.it  up  to  the  hearing.  (Itirrni 
v.  .  I //(!/(, ".'U 'l.y.  2:1s. 

In  a  partnership  suit  the  usual  dcii-ee  had 
been  made  an.l  the  mastei'  ma.le  a  general  report, 
tin. ling  th:it  a  certain  bal.uieu  was  due  fio...  de- 
fen.lant  to  plaii.titl',  but  that  all  the  [.artnei'ship 
assets  had  not  bee.i  rc:ilized.  After  this  defen- 
dant apiilie.l  for  leave  to  carry  i.ito  the  ...aster's 
oltice  an.l  pi'ove  a  charge  an.l  discharge.  It 
appeare.l  that  .lefc.i.lant  ha.l  been  guilty  of  gross 
negligence,  which  was  not  exjilained,  in  omitting 
to  liring  these  papers  in  ;  but  the  cou.t  was  t>f 
opinion  that  the  report  was  erroneous  in  li.i.ting 
a  sum  to  be  due  from  the  one  party  to  the  other 
before  the  assets  wee  .'ealized,  and  the  liabilities 
paid  ;  and  as  the  refi.irt  could  .lot  be  acted  upon, 
defendant's  application  was  granted  on  terms. 
Smith  V.  t'rool:.t,  .3  Chy.  .S21. 

Tho  proiHjr  metho.l  of  taking  partnership  ac- 
counts in  a  very  special  case,  discussed  ami 
illustrateil.     JJaridwii  v.  Thirkill,  3  Chy.  :i;iO. 

Allowances  made  to  an  in-coming  partner  in 
respect  to  misrepresentations  madet.i  him  b}'  his 
co-partners,  as  to  the  liabilities  of  the  business 
when  he  joined  it.     ll>. 

In  such  a  case  tho  master  was  hel.l  to  have 
jurisdiction  to  charge  the  guilty  parties  with 
either  interest  or  trade  protit-j,  on  ttie  advances. 
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which  such  misrepresentations  rendered  it  ne- 
cessary for  the  incoming  partner  to  make.     Jl). 

Interest  allowed  to  and  against  each  partner 
on  advances  by  and  to  him  during  the  partner- 
ship.    Jli. 

One  jtartner,  A.,  was  held  to  have  been  i)ro- 
pcrly  allowed  by  the  !n;v.ster  for  Imildings  erected 
by  .lim  for  the  purposes  of  the  biisiu<;ss  without 
the  s;inL,;.;.'n  of  or  reference  to  his  co-partner, 
during  a  period  that  the  existence  of  any  part- 
nership between  them  was  not  recoimized  by 
either;  tlie  one,  A.,  aHirining  it  had  been  put 
an  end  to  l)y  slicriH'.s  sale,  which  the  other,  H., 
denied,  atlirniinK  ><n  his  i)art  that  an  award  was 
valid,  whicli,  amongst  otiier  things,  put  an  end 
to  it,  and  which  award  A.  impeachetl,  the  court 
having  afterwards  iicld  tliat  the  jiartnership  con- 
tini.eiT  notwitiistanding  both  sheritl"s  sale  and 
award,  and  having  directed  the  accounts  to  be 
taken  accordingly.     Jl>. 

It  is  contrary  to  the  ordinary  course  to  charge 
partners  with  what  but  for  their  wilful  default 
they  would  have  received.      III. 

In  a  .suit  to  wind  up  a  partnership  for  alleged 
miscontluct  by  one  partner  and  the  confidential 
clerk  and  manager  of  the  business,  tlie  court, 
having  refereiue  to  the  facilities  for  investiga- 
ting matters  of  account  Ijcfore  the  master,  gave 
the  cl'.'rk  leave  to  carry  in  and  prove  any  claim 
he  had  a  ainst  the  tirm  for  his  services,  although 
it  was  i:L'ar  tliat  he  had  been  guilty  of  gross 
misconduct,  and  might  have  l)eon  left  to  sue  at  j 
law  for  his  demand,  if  any  ;  and  directed  sutli- 
cient  of  the  partnership  funds  to  be  reserved  to 
satisfy  the  claim  if  established.  A'cirtoii  v. 
Doniii,  3  Cliy.  H.")3. 

Under  the  usual  directions  for  taking  partner- 
ship accounts,  the  master  may  entertain  and  ad- 
judicate upon  a  claim  by  one  partner,  for  dam- 
ages sustaini'd  tlirough  tlie  misconduct  of  tlie 
other,  (»ccasi(iiiing  the  dissolution  before  the  ex- 
piration of  the  tirm  agreed  upon.  JJoiijie  v. 
,Steiv(tii,  13  Chy.  (uil. 

After  the  dissolution,  one  partner  claimed 
most  of  the  partncrsiiiii  property  as  his  own  by 
re.ison  of  certain  misconduct  he  charged  ag.-iinst 
the  plaintiir,  and  made  use  of  the  partnership 
proper'v  in  carrying  on  business  on  his  own 
account  :— Meld,  that  such  proceetlings  were 
wrong,  anil  entitled  the  other  partner  to  a  re- 
ceiver,    y  1). 

One  of  several  partners,  engaged  in  the  pur- 
chase of  wheat  and  Hour,  sohlTialf  of  his  interest 
to  a  thiril  jiarty,  to  which  the  other  partner,  wlio 
Buppiied  all  the  funds  in  tlie  transactions  of  the 
tirm,  assented,  and  a  loss  having  occurred  upon 
a  resali;,  he  tiled  a  l)ill  against  the  original  eo- 
p.artner  and  Ids  vendee  for  an  account  and  pay- 
ment l)y  them  of  one  half  of  the  loss  sustained 
on  such  re-sale  :  Held,  that  the  vendee  Wivs 
not,  by  what  had  taken  jtlacc,  constituted  a 
partner  of  the  plaintill",  and  the  bill  as  ,against 
Jiim  was  d;aniis.si!d  witli  costs,  but  an  account 
directed  .ts  agiiinst  tlie  other  defendant  with 
costs  to  the  hearing.  Mnir  v.  Bacon,  5  Chy.  ,338. 

The  survivor  of  two  partners,  after  having 
continuecl  tlie  business  witli  the  personal  reiire- 
sentative  of  tlie  deccjised  partner,  filed  a  bill  for 
an  account  of  both  the  jiartnership dealings,  and 
a  decree  was  made  for  that  purpose,  and  m  pro- 


ceeding on  that  decree  the  master  directed  the 
executor  to  bring  in  an  ac-ount  of  the  partner- 
ship de.ilings  between  the  deceased  and  the  siir- 
vivuig  partner  : — Hehl,  iipon  aiipcal  from  tliia 
direction,  that  the  executor  was  bound  to  miike 
up  the  accounts  from  tlie  books  of  the  partiar- 
sliip  in  his  possession.  Slrathij  v.  Crouh,  (i 
Chy.  lt)2. 

A  bill'was  filed  by  a  surviving  partner  against 
the  representatives  of  the  deceased  jiartiitr, 
praying  an  .account  of  eert.-vin  partnership  diu|. 
ings,  to  which  a  demurrer  for  want  of  e(|i;ity 
was  allowed,  on  the  ground  that  the  relief  soii^'ht 
was  barred  by  the  lapse  of  more  than  six  ycm 
between  the  death  of  the  deceased  partm^r  uiil 
the  tiling  of  the  bill  ;  but  leave  was  given  tj 
amend,  with  the  view  of  .shewing  that  cert.iin 
lands  held  by  the  deceased  partner,  and  w liiih 
liad  desceiide<l  to  his  lieir  at  law,  had  been  ]jur 
chaseil  with  partnership  assets,  and  that  tlart- 
fore  tiiere  was  a  resulting  trust  in  favour  of  tlit 
plaintill'.     McFadijiii  v.  Stiirurf,    11   Chy.   I'Til 

In  a  partnership  suit  it  was  held  that  tli 
defence  of  the  Statute  of  Limitations  could  ii^; 
lie  raiseil  under  the  common  ilecree  directiiif;  ;ir. 
account  of  the  iiartncrship  dealings  and  tiausa.. 
tions.     Carroll  v.  Ectlex,  17  Chy.  529. 

One  member  of  a  co-partnership  was  entriistt.; 
with  the  sole  nianageinent  of  the  books  iiii. 
tinances  of  the  company.  The  books,  kejit  1;. 
the  book-keeper  of  the  company,  shewed  luiiii!. 
.advance  to  the  firm,  while  in  reality  they  slu.ul; 
have  shewn  a  balance  against  him  for  a  coiisiilr 
able  amount.  This  partner  scdd  out  his  inter  •; 
to  one  of  his  co-partners  :  Meld,  that  siuli  |iii. 
chase  did  not  vary  the  right  of  tiie  partiu  r: 
call  upon  tlie  other  ti:  accimiit  for  nioiu  ys  i; 
appearing  in  the  books  of  the  eo-partiiersL: 
Kiiitrcii  V.  ('Iiiirli's,  I '2  (.'by.  117. 

In  a  ])artnersliij)  suitdefenilant's  answer  >t:iti 
the  terms  of  t'le  partnership.     The  plaintill,  ii;| 
.accejitiiig  the  statement,  took  the  case  to  a  lui- 
ing,  instead  of  moving  for  decree,  and  he  iJinvt- 
a  slight   difference,    which   involved   a    fiirtliffl 
charge  of  i;4  only  against  the  defeiulant  :-    Ik  ' 
that  the  plaiiititV  should  pay  the  extra  costs  oe  iH 
sioncd  by  the  hearing.     The  rule  w  liicli  cliarw: 
the  costs  of  taking  partnership  accounts  on  1"!; 
parties  is  not  to  bo  ap]died   where  it  Wdiilil  V^ 
tantamount  to  the  denial  of  any  remedy.     Ir,, 
partnership   suit  the  reference  embraced  privaig 
as  well  as  partnership  transactions  ;  tliiic  wifl 
l»o  partnership  assets  ;  the  suit  did  not  iiivn 
the  iuluiinistration  of  a  jiartnership  estate.    Tb| 
defendant   claimed  a  large  balance  to  be  iliitv 
him,    while  the    result    had    '..ecn    a   repurt 
.^418.74    in  favimr  of  the  plaintill';   anJ  tir 
wcire  no  special  circumstances  in  favour  ni  :. 
defendant.     The   court  charged  him  with  t^ 
costs  of  taking  the  account.      Woolditu  v.  I  r 
sickle,  17  Chy.  451. 

An  agreement  between  two  that  they  sli"!- 
carry  on  business  as  co-partners  in  the  soir  ]ui 
of  one  of  them,  the  other  being  in  dclit,  t 
wishing  by  this  means  to  keep  the  projiii'tylr: 
his  creditors,  does  not  exemjit  the  partner  wii- 
name  was  used  from  rendering  an  account  n:  '• 
partnership  dealings  to  his  co-partuer.  Bri'/ 
V.  .Smith,  3  E.  &  A.  4(). 

Under   an  ailininistration    decree  a  crt'iliv 
claimed  by  virtue  of  a  jiartnership  with  ilie  t« 
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roe  directing  ar. 
igs  and  transat- 
r.  529. 

ip  was  cntrnsU'. 
the  IjooUh  ill! 
hooks,  keiit  ly 
■,  shewed  hiiii  i: 
vlity  they  f^hnul: 
ni  for  a  eonsiiUr 
1  out  bis  intLi' •: 
d,  thiit  smli  yw. 
of  the  partntr; 
,  for  moneys  ii . 
)  co-partnersii;i 

it's  answer  >t:\ti 
riie  plaintiff,  ii ;, 
he  ease  to  a  lKi-| 
•ti,  and  he  pii'Vrl 
,-(dved   a   fnrtlit;|| 
fendant  :     ilel'' 
,  extra  costs  <«''H| 
lie  which  cUiuws 
accounts  on 
Ihere  it  wouM  14 
iiy  remedy.     Ini 
enihraeed  piivai 
dons  ;  there  w.sf 
:t  did  not  inv'^;i 
ship  estate, 
nice  to  he  i\w4 
leen   a  reprnt  u'^ 
lintitV;   ami  tik" ' 
in  favcmv  '>\  tt 
;d  him  with  Ik 
W'oulana  v.  l" 

that  they  sh 
in  the  sole  i. 
ling  in  debt, 
Ithe  propeity : 
Itlie  partiKi  «i 
1  an  account  i  ■ 
Lirtner,    />'":- 

l^leerce   a  cm 
ship  witii  Iht 
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fttor     It  was  objected  that  the  establishment  |  from  the  jurisdiction,  in  breach  of  an  injunction, 

f  his  claims   involved  taking  the  partnersliip  j  the  >;:>'irt  ordered  the  mother  and  sister  of  the 

c  'oimts   anil  they  could  not  be  gone  into  under  ,  defendaii*",  and  whom  he  left  in   possession,  to 

the  decree.      'I'bc  master  lield  that  the  claim  |  deliver  up  to  the  receiver,  alreaily  appointed,  the 

^coulil  be  entertained,  and  directed  that  a  third  ]  house  and  all  the  furniture,  as  partnershiii  pro- 

iDartncr,  who  was  a  stranger  to  the  suit,  shcmld  |  perty.     I'ri'iilixn  v.  Jiiriiiuni,  1  C'liy.  484. 

scrve<l  witli  an  othee  copv  decree  and  notitied  ' 

tlie    proceedings   to    take    the   partnerslup 


irtuersliip  in  the   purchase  of    t,,,„        t„i,M  dcnie.l  the  existence  of  a  partiier- 
■h    resulted   in  a  loss  : — Held,  ,  .,},[.,    .^,„j  ^j^  |,j--  .... 


innts.     Kliiif  V.  Ktiiii;   3  Chy.  Cliamb.  137. 
-Boyd,  Mnxtir. 

A  iiartncrship  was  formed  between  two  civil 
i''inccis   and   architects,  the  profits  of  which 

'^    to  be  divided  ill  shares  of  three-tifths  and 
Vd-lil'tlis.    I  )uriiig  the  partnersliip  they  invested 
loncys  of  tlic   pi 
eal   estate,   wliic 

dat  the  loss  was  to  be  borne  by  the  partners  in 
lie  same  proportion  as  they  were  to  share  the 
rolits  and  loss  of  their  other  business.     Sturm 
\.  Cimlin-liiiiil,  18  Chy.  245. 

Ill  the  absence  of  a  sjiecial  custom  or  an  agr,.'!- 
jnent,  interest  is  not  usually  allowable  to  a  part- 
er  on  ailvauces  of  ca])ital  made  by  him  to  the 
ftrtiiersiiip,  or  for  partnershii)  purposes.  Wliere 
Itrtics  a),'ieeil  to  purcliase  goods  im  joint  ac- 
junt,  and  at  the  joint  risk,  anil  that  one  should 
irni.sli  tlic  funds  in  tlie  tirst  instance,  it  was — 
leld,  tli-.it  the  interest  could  not  be  charged  on 
le  funds  so  furnished.     Janliiic,  v.  Hope,   19 

by.  7(i. 

In  such  a  case  a  firm  i,i  Canada  was  to  .advance 
jje  t'luiils,  and  the  goods  were  to  be  consigned 
►r  side  to  tiicir  lirni  in   Liverpool,  which  went 
a  (lill'crcnt  name  :— Held,  that  they  could  not 
iarije  coianiissioii  on  their  sales.     Ih. 

luce  niontiis  before  the  tiling  of  a  bill  respec- 

ngthc  iiaitnersliip,  accounts  had lieeii  furnished 

winch  interest  and  coinniission  were  eiiarged, 

lid  none  of  the  partners  had  before  suit  sug- 

stcd  their  oljjcctions  to  those  charges  :  —  Held, 

at  they  were  not  precluded  by  this  delay  from 


Upon  a  bill  against  three  partners  by  a  person 
wiio  daimeil  to  be  a  co-partner,  and  jiroved  ad- 
missions made  by  two  of  the  three  to  that  etleet  : 
no  relief  could  be  granted  against  i\\v.  two,  ex- 
cluding the  third.  Oirfrnc  v.  \\<nlmnklrk,  I 
Chy,  539. 

In  a  suit  for  the  dis.solution  of  a  jiartnership, 
.and  for  an  Jiccount  and  a  receiver  where  one  of 


ill  was  ill  conseipieiice  tiled  against 
him,  and  by  the  evidence  taken  in  the  cause  the 
partnershi))  was  estaldished,  tlie  court  gave  the 
plaintill'  the  costs  u])  to  the  hearing,  also  the 
costs  of  a  consent  reference  as  to  tlie  fact  of 
partnership,  ami  beyoi  !  tli.it  refused  costs  to 
eitlier  j.'arty.     i)'Liiiif\.  '''/.our,  2  Cliy.  125. 

AVliere  a  receiver  of  partucrslii])  pro]ierty  had 
been  appointed,  and  certain  chattels  had  been 
seized  under  a  seiiuestration  .igainst  the  defen- 
dant for  coiitenipt  of  the  injunction,  and  the 
]  chattels  so  seized  were  alleged  to  be  the  ])roperty 
of  the  defendant  and  his  co-partner,  but  it  ap- 
jieared  tliat  third  persons  claimed  an  interest 
therein  -the  iptaintiH"  having  moved  to  sell  this 
property,  n  ret'erenee  was  directed  on  such  mo- 
tion, (on  wliicii  the  claimants  Jiad  aniicared,)  to 
einpiire  as  to  their  interests,  and  any  further 
order  on  tlie  motion  w.is  reserved,  tlie  parties  to 
the  motion  electing  to  jiavc  a  reference  instead 
of  issues  to  try  tUe  iiiu'stions  in  dispute.  I'r-ii- 
tUs  V.  /if mii'ii,  Hi'  hriiiiiiiii,  '_  Chy.  274. 

hi  a  suit  ill  whicli  a  receiver  of  partnership 
eflfects  li!id  been  ajipoiiited  ami  a  seipiestration 
issued  against  tiie  defendant  for  ci>ntcnipt,  the 
court  ret  liiK.Ml  a  motion  against  third  persons 
for  delivery  or  payment  to  the  receiver  or  seiiues- 
trators  ,.'"  a  i)roniissory  note,  the  iiropetty  of 
the  partnersliip,  transferreil  sul)sc(|uently  to  tho 
issuing  of  tlie  injunction  and  se(|iiestration,  but 
i>efore  tile  note  became  diu^  liy  the  defendant,  in 
■  fiveign  country,  tiie  aliidavit  as  t,o  the  liona 
'des  of  such  transfer  being  contradictory  ;  tho 
civirt  giving  lt;iv(!  to  tileal)ill  against  such  third 
I'nii/iss    V,    Jlri 


jtiiig  thereto  in  the  suit. 

two  jiartncrs,  A\'.  &  M. ,  agreed  each  to  fur- 
a  certain  amount  of  (capital  wherewith  to 
ry  on  business  together.  In  pursuance  ^liere- 
W.  rlid  bring  in  the  amount  stipulated,  but 
,  brought  in  nothing.  In  a  (iroceeding  to  v.iml 
Ithe  [lartnership  estate,  \V.  claimed  tocbaige 

;'Blcpresentativeswithinterest(m  the  anumnt    ,,,,,.„„„>,.      prailis.^    v,    Br,  iiikui,    !{<■    liaiiha 
ed  to  be  jiaid,  wliicli  (daiiii  the  inasti  r  at  \  ^;iiy.  322. 
rie  rctuseil  to   aceeed  to,  and  on  a,»,  ti      his  I 

ng  was  sustained.  Spragge,  C,  indisnii.,siiig  Where  after  the  issuing  of  .an  injunction  and 
appeal  on  that  ground,  referred  to  the  Ian-  |  seciuestration  in  a  iiartncrship  suit,  against  tho 
of  Lord  llatlierly,  when  V.  C.,  in  Hisli-  !  defendant,  a  transfer  was  made  of  a  ]iromissory 
0,  (Irisseil,  L.  R,  5  Kij.  32(),  "No  interest  is  i  '>«'te',  part  of  the  .assets  of  the  iiartiiershiii,  and 
■gcubh:  by  one  partner  against  a  co-partner.  Ithe  plaintitl'  iiaving  (iled  allidavits  impugning 
•  'I'lie  express  point  has  been  decided  in  ,  tiie  lioiia  tides  of  the  transfer,  the  court  gave 
cm.rt,  that,  unless  there  be  an  express  stipu-  le'ave  to  the  plaintitl'  to  .serve  a  notice  of  motion 
1  or  a  particular  course  of  practice  sh'Mvn  by  ;  to  cimipel  tlie  delivery  or  payment  of  the  note 
jartnership  books  to  the  contrary,  interest  !  to  the  receiver  or  scipiestrators  in  the  cans.'  upon 


yeen  jiartiiers  is  not  allowed." 
%i-tii,  i;!L.  J.  N.  S.:i03,— Chy. 

(b;  Other  Casefi. 


Wilson  V, 


the  party  to  whom  the  note  had  liecn  transferred 
out  of  the  jurisdiction  ;  ami  siicli  party  ha\  iiig 
aiipeared  upon  and  opposed  the  motion,  substi- 
tutional service  of  the  subpo'iia  U,  answer  was 
ordered  to  be  made  on  his  solicitor  or  agent  in  .1 
suit  afterwards  brought  .against  iiini,  by  leave  of 
the  court  for  ulie  same  purpose.     ] b. 


ere  it  wiw  proved  that  ft  partner  had  pur- 
xl  a  house,  and  a  'ar^'e  part  of  the  furniture 
Kit.  with  partnership  funds,  improperly  A  iilaiiitil"^  seeking  to  establish  a  partnership, 
iiawn  by  him  for  that  purpose  ;  and  such  is  not  bound  i»y  the  defendant's  view  of  tlie  ro- 
ller, lieing  the  defendant  in  tiie  cause,  had  |  lovancy  or  otherwise  of  papers  which  he  seeks, 
kdrawu  all  the  partnership  books  and  papers  \  and  although  tho  defendant  swears  positively 
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tliat  tlio  iia))i!rs  have  no  beai-iiig  upon  tliu  case 
made  l>y  the  liill,  the  court  will  order  their 
production.  Siiiiiii/cru  v.  Funia-ull,  2  L'hy. 
C'hanih.  41).-   .iNlowat. 

Whore  partnership  business  was  carried  on  in 
buililiiiga  erected  liy  the  funds  of  the  firm  ujion 
land.s,  for  \y.\vt  of  which  the  patent  from  the 
crown  had  i.^.■<ued  in  the  nujie  of  one  of  the 
partners,  parol  evidciK^e  was  received  to  shew 
whether  the  land  was  neiiarate  or  joint  pro- 
perty.    Xcii'liiii  V.  J)ijr<(ii,  ;j  C'h>'.  li')^. 

One  r)f  two  partners  carried  on  the  business  of 
bill  broker  cm  his  own  account,  and  in  tliat 
capacity  received  from  plaintiti'money.s  hychecks 
and  iiniceed.s  of  drafts  on  the  plaintiff',  !is  the 
jjrice  of  certain  iironiissory  notes,  and  the  money 
was  by  the  lirokcr  jiaid  into  and  used  with  tlie 
partnership  funds.  It  was  afterwards  discovered 
that  tliesc  had  l)eeii  all  forged  by  the  broker, 
wlio  abscoi'.dcd,  and  the  remaining  ]iartner  as- 
signed all  tiie  joiut  eU'ects  to  trustees  for  tlie 
beiielit  of  all  tlie  creditors  ;  but  on  a  bill  tiled  for 
that  imrpose,  the  coui't  Held,  that  the  iilaintilf 
had  a  liglit  to  be  paid  his  claim  out  of  the  \y.nt- 
nershiii  asset.-i.  Spragge,  V.  C,  diss.  ]\\ill<(i-i' 
V.  Joined,  5  Chy.  103. 

A  member  of  a  municipal  corporation  agreed 
witii  aiioiher  pait_\  to  tak'  a  contract  from  the 
cor]toi'ati.in  for  the  execution  of  certain  works 
in  liis  naiue,  the  profits  v.h.'reof  were  to  be  divi- 
ded lietween  the  parties  :  Helil,  that  such  a 
contract  was  in  contravention  of  the  municipal 
Act,  it)  Vict.  c.  ISl,  and  the  couit  refused  to 
enforce  the  agreement  for  a  ])artnersliip  ;  but, 
the  dcfiudant  h.iving  dcnieil  tlu'  existence  of  a 
partnership,  which  was  estaldished  by  the  evi- 
dence, the  hill  was  disnii.ssed  without  costs. 
CuIHih  v.  Siriiiilli,  (iChy.  -JS'J. 

Where  one  co-partner  acts  so  improperly  in 
the  all'airs  of  the  co  iiartuershiit  as  to  render  :t 
liali'c  to  an  action  for  d.im.iges,  the  other  mem- 
bers may  ni.iiiit.iiu  a  suit  foi'  tlic  amount  thereot 
against  hini,  even  though  on  the  dissolution  of 
the  parlner.--liip  the  continuing  partner  gave  to 
the  oiu'  so  acting  a  bond  of  indemnity,  and  to 
save  iiim  harmless  from  actions,  if  it  appear  that 
the  f.ict  of  such  imiiro[icr  acting  of  his  partner 
was  witldield  Ironi  him.  Kintna  v.  C/kh-Iis,  \'2 
t'hy.   l-.'.S. 

A  liill  was  tiled  to  establish  a  partnership,  ami 
the  [.artiH  rship  being  proveil,  the  usual  accounts 
were  directid,  nnhiding  an  account  of  the  claims 
of  ereilitors  ■  Held,  that  the  costs  of  the  suit 
should  not  lie  paid  out  of  the  fund  to  the  ]ire- 
judice  of  ereilitors.      liunihuiii  v.  Smith,  1(J  Chy. 

37:<. 

In  partncrshi)!  suits  the  defence  of  the  .Statute 
of  I.imitalioi's  is  not  avaikihle  uidess  six  years 
have  elapsed  before  (he  liling  of  the  bill  since  the 
dealings  of  the  jiarlners  wholly  ceased.  Slurin 
V.  (.'uiiilM-rliiml,  18  (,'hy.  245. 

The  rule  in  eriuity,  as  well  aa  in  baidiru])tcy, 
is,  that  the  separate  estate  of  a  jiartner  is  to  be 
ai)plied  first  in  ilischarge  of  his  separate  debts  ; 
and,  in  applying  this  r'.de,  money  paid  liy  co- 
partners on  a  liability  ercateil  by  the  fraud  of 
the  partnci'  towards  them  is  treatt'd  as  a  separ- 
ate deiit,  provable  and  payable  jiari  jiassu  with 
the  olhi'r  separate  cre(litors  of  such  (partner  in 
case  of  his  death  insolvent.     The  mere  liability 


so  fraudulently  created  cannot  be  proved  ag,i]] , 
the  separate  estate  as  a  debt  until  the  liabjlit\ 
paid,  or  until  something  eiiuivalent  to  paym  : 
takes  place.     Where  the  fraud  was  in  the  u.^, 
the  ])artnershi](  name  on  bills,  the  other  partii. 
becoming   insolvent,    the    holders   of    the   1 
proved    them    against   the    partnersiiip   est  • 
The  assignee,    in   a  suit   for   administering  ; 
separate  estati;  of  thi'  guilty  partner,  elainni 
prove  the  amount  against  tlie   sejiarate  e.-t;i' 
but  the  master   restricted  tlie  proof  to  tin 
picted  dividend  from  the  [(artnership  e  ,tati' . 
the   separate  estate  of  tiie  surviving  partin' 
and  the  court  -  Held,  that  the  assignee  Wii>  ;, 
entitled  to  pro''e  for  a  larger  sum.     Bnl.:  ,• 
Dairhani,  li)  t'hy.  113. 

Four  persons  who  entered  into  a  joint  uuii.' 
taking   for  the   purchase   of  oil   lamls,    for  ; 
purpose  of  rt!-sale,  agreed  to  contribute  luul  v 
conti'ibute  the  necessary   capital  in  certain  - 
ecpial  proportions.     One  of  them   (the  plaiin  ' 
sulisei|Uciitly  aci|nir(Ml  the  interests  of  twn  ni  ■ 
co-iiartncrs.      The  lands  having  beconu'  <^t'  ,■ 
depreciated  in  value,  thi'  \)Iaintiti',  in  whiiM  :i, 
the  conveyance  of  the  lands  had  been  t.ik.  i 
the  joint  lienelit,  Ideil  a  liill  calling  on  the  .; 
party  intercstecl   to  make  up  the  ditl'ci'.in. 
nu)ney  contributed  by  him  and  that  paid  iii 
the  iilaintill' and  tho.se  wiiipni  he  representr.l 
dennirrer  for  want  of  ecpiity  was  allowed  \i 
costs.     Fii'tir  v.  (.'/ii'jiliii.   i!)  Chy.  2.") I. 

"W.  and  (i.  were  negotiating  for  the  fonn.it 
of  a  partnership  to  be  earrieil  on  in  resp.it 
premises  whieli  ().  was  negotiating  fnv  tin  ; 
■hiv.se  of,  during  the  pendency  of  which,  an. 
the  d'.y  before  the  jiurclia.se  was  com|jli  t.  ,|, 
was  informed  that  the  object  of  the  \i  ni..: 
disposing  of  this  iiropeity  was  to  dcfiiii;  1  . 
creditors,  but  which  informati(Ui  M.  ihil  i 
comnumicate  to  (J.  :  Held,  that  thiswa'iL 
sutliiidit  to  ad'ect  C.  with  notice  ;  altlio'i:', 
the  completion  of  the  purchase  M.  miglit  ! 
some  rights  against  C.  in  respect  of  the  piij  - 
so  purchased.     Driffillv.  (t'lnnliriii,  2.'t  (  li},  i'.'l 
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1.    ('(til.-r. 

Articles  of  eo-])artnor8hip  provided 
manager  of  the  business  should  lie  ajijio 
a  majority  of  the  copartners  andsubjcp  ; 
eontnd  ;  and  a  maniiger  was  accordii 
pointed,  who  was  suhscipicntly  tlismiss. 
majority,  but  rem.iincd,  nevertheless, 
man.igement,  at  the  rcppiest  of  another] 
—  Held,  that  this  w.is  such  miscomluct 
partner  as  entitlcMl  the  others  to  a  dis.s 
ycaiijii  v.  Dijniu,  I  ( 'hy.  iTJO. 

2.  Not  ice. 

The  plaintiff  sued  M.  &  B.  upon  n  notcsiJ 
M.  k  Co.,  mad(!   by  M.,    dated   10th   n,! 
1853.      For  the  dc'fence,  -x  deeil  of  dissciliit;  :| 
l)artnersliii(    between    .M.    and    15.    was   i 
dated   2."»th    .May,    ISoS,    and    three    ■  ' 
(Jazettes"  giving  notice  of  such  dissolm 
tirst  datcil  2.')th  .lune,  IS.'i,'}.     It  was  ii.! 
that  the  i)laintill' ever   kiU'W   of   M.  biiii  . 
ner,  and  the  note  was  maile  at  Port  lbp|" 
M.  and  1!.  had  carried  on  buijiiiess,  but  ll. 


m 


cpvKved  agiiiih- 
il  the  U;il.ilit\  > 
lent  tt)  liayiii.  :■ 
vas  in  the  u^. 
le  other  vaitiM- 
;rn  of  tlie  lii:. 
■tnershil>  est  • 
Iniinisteiiiiu  •, 
rtner,  eliiiiiui 

separate  e!-t;i' 
jiroof  to   thr 
eiship  e-.,tati'  ;,: 
•viving  partiiir- 
assigiieo  \va>  i. 

sum.     ij"/-' !' 

ito  a  joint  iiii."  ■ 
il   lands,    fur  • 
ontrilmte  :iii't  - 
tal  in  eertain 
leni   (the  iilain;  ' 
vests  of  twii  .ii  • 
It;  heconie  ul'  >■ 
tilV,  in  whi'^i  ;ir.. 
lad  heen  takdi : 
dling  on  tlir  .'.., 
,   the   ditVev.iM 
lid  that  l)aid  II; 
he  rel>i'esent'''l, 
was  allowed  V,  ■ 
Chy. -iol. 

i>  for  the  foniii: 
•d  on  in  res]"  • 
tiating  f"V  tin 
;y  of  which,  an 
was  eomiiht.  •!. 
I't  of  the  Villi.  , 
was    to   defiai;  i 
Illation    M.   di.i 
that  this  w:t- 
Inotiee  ;  althi'M::. 
lase  M.  niij;lit  !..,| 
iieet  of  theiMnid 
,„hn„,  '2:\  «  hy.  41 


rios. 


provided    tli 
liild  he  api'"'!!'' 
and  suiijert  \"V.-i 
•as    aceordiiiiily 
iitlv  ilisinis:^"l  : 
leverthel.'ss,    in 
lof  anotlieriMii::' 
Iniiseoiidnct  iii  ' 
lers  to  IV  JissiiluDi 

lu. 


upon  a  noti'«.iS 
lilted   10th   <',:i 

■d  of  dissnltitM 
kid   K    was  It 
id    three    ••'' 
|iueh  dissohiti"!'-' 
It  was  ii'it  ^!>, 
.,f  r..  heinuM-' 
Lit  I'ort  ilel" 
llniucfBi  but  1 
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^    ni  •  -Hil  1   that  a  verdict  should  have  '  of  D.'s  lands  was  effootod  nndiT  the  execution  in 

lid  fc.r  defe'ndants.     Quaere,  as  to  what = -  > '■■■'     ■' -    ■     '  - 

icient  notice  of  a  dissolution  of  partner- 

Jhn-llwj  \.  Ma'jnnn  el  iiL,  12  Q.  B.  4^1. 


$Bi 


A'li-niiviit'i  UK  til  Piiinnt'iif  of  Di'i/t. 

V\,nn  a  hond  given  by  a  retiring  partner  on  a 
^solution  ,MiMditi(«ned  to  protect,  save  harmless, 


that  action,  whicli  realizoil  only  a  portion  of  the 
amount.     Thereupon   I>.  tiled  a  l)ill  against  ('., 


seeking  to  make  him.  as  prior  endorser,  pay  tlio 
amount  still  remaining  due  in  respect  of  the 
judgment,  to  reinihurse  J).  wli.it  his  lands  had 
8idd  for,  ;uid  also  to  m  ike  up  th.:  loss  sustained 
hy  him  in  e..iise(|Ueiiee  of  the  s  lie  of  his  lands 
at,  as  was  alleged,  a  great  uiulervaluo.  I'nder 
the  cireti  instances  of  the  case,  the  court  he  low 

lY,,  I „  ,.  ,     treated   C.  and    \).  as   co-sureties  for  the  eon- 

inst  all  actions,  charges,  dain.ages,  Ac.  w  iicli  ti„„j„^,  p.irtners,  and  as  sueli  li  ilile  only  to  make 
,|it  he  c.iMinieneed  against  him  or  whieli  tie  i  „|,  ^j^^.  ,.i„„,„„t,,f  th,;  claim  in  e.|ual  proportions; 
^dit  have  to  payor  hecome  subject  (>r  liable  ^  .,,„,  jt  ,i,,,,c.aring  that  C.  had  alrea.ly  (.aid  more 
1,V  reason  of  the  dehts  of  the  l.ate  lirm  :-  i  ^j^.,,,  |,j^  moiety  of  tlie  demand,  ordered  D.  to  ro- 
Id'.  that  the  ohhgeo  was  entitled  to  reeiiver  [  ^^^^  ^,,,.  ^.^ecss'to  liim.  tot,r„tl,er  with  tlie  costs  of 
full  iiiMmut  of  judgments  <il>ta>nea  -ig'""**  ;  the  suit.  On  ai.peal,  this  jud-meiit  was  athrnied, 
iftenvards  for  partnership  dehts,  though  he  j  .^„,,  ^,,,.  .^|,|,^,.,,  .Hsmissedwith  costs.    J/nrjiir  v. 

Kniiirl.iiiii,  "J  K.  fc  A.  -Xi. 


,d    keep  iiidetiinitied   the  continuing  meinher 


.iii,i  uotlniii.'  upnn  them  :  -Held,  also,  that 
jfiiits  stated  ill  the  report  of  this  case  with 
tavd  to  one  of  the  judgments  fc.rmed  no  ground 

liiiiini^Uiiig  the   amount    to    he   recovered 
inst  det'eiidiiits  on  .account  of  it.     Smilli.  v. 

■  ',ti>l.,-2\*!.  15.  4r2. 
Meiidiiit,  on  retiring  from  ji.irtner.shii)  with 
[plaiiitiir.  covenanted  not  to  receive  any  delits 
'  to  llie  lirni ;  ami  to  an  action  on  this  eove- 
It  pleaded  that  he  had  receiveil  imly  .*!10, 
Icli  lie  retained  as  tiie  consideration  for  liis 
cutiiiu'  to  the  plainti;"'  at  his  rei|iiest  a  lease 
eertiin  land;  on  which  the  plaiiitill' took  issue. 
la  icfcreiiie  to  liiid  the  facts,  with  power  to 

joiirt    to  give   such   judgment   thereon    as 
^ht  appi'ar  just,  the  arbitrator  reported  that 
.■feiidaiit  had  receive<l  tlie  810  the  jdain 
(hv  litter  ■■'•-■>■ 
jlc;-ie.  wh;       I 


till'  |)laiii.. 


The  plaintiir  and  M.  having  been  in  partner- 
sliii).  on  their  ilissolution  ^r.,  witli  the  two  other 
defendants,  agreeil  to  pay  the  debts  of  tin;  linn, 
and  to  relieve  the  plaintitl'  therefrom,  in  con- 
sideration of  which  the  pi  lintill'  assigned  to 
defendants  all  aecoiiiits.  etc.,  due  to  the  lirm.  In 
an  action  against  defe'iidants  fur  certain  debts 
due  by  the  lirm,  which  the  plaintitl'  alleged  de- 
fendants had  not  jriid,  .ind  for  some  of  which 
the  plaintiir  h '.il  been  sued,  .and  judgment  re- 
covered:  Held,  that  the  jilaintitr  iiad  no  right 
of  action,  unh'ss  he  had  himself  jiaid  such  debts. 
dritj  v.  MiMillini  it  nl.,  11  (J.  15.  -t.")t). 

To  an  action  on  a  jiromissory  note  for  !?4!)8, 

made  by  the  de'fcndant   to  the  plaintiir,  the  de- 

>ini.S10  if  he  would  execute    fen  lant   ]ileaded,  on  eipiitable  grounds,  that  by 

.idiint  did  accordingly;  and  ,  an  agreement,  lictween  the  jiarties  a  partnership 

.11   not  paid   defendant  tlie    which  had  existed  between  them  was  dissoKed, 


and  the  defeiiihint  was  to  give  the  ]ilailitilF  the 
promissory  note  in  ipustion.  and  to  ]ia.y  certain 
debts  and  liabilities  of  the  lirm,  and  in  consider- 
ation therefoi-  to  become  the  side  owner  of  i;ertain 
proi>erty  of  the  tirni.  and  tn  have  .assigned  to 
liini  by  the  i>laintitr  all  the  plaintitl  "s  interest  in 
certain  debts  and  accounts  due  to  the  lirm,  as 
,,      .,  well    as   certain    debts  and    accounts  due  to  the 

to  any  losses  meiirreil.     j'-"' the  purposes       .i,,^;,,.   ,,^,,,„„.,ii,.  .    that    the    defendant    hail 
CO  pirtiiersliip   the   parlies   were  in   the    j,^,,.f.„.,„^,,,   i,;,   j,„.t  „f  the  a^nevnieiit  by  giving 

the  note  and  ]iiying  such  iLbts  and  liabilities, 
but  thtit  the  plaintilt'.  altlmnuh  reijuested  so  to 
do,  had  neglected  to  perform  his  jiart  by  giving 
the  defendant  such  a  power  of  attorney  or  as- 
signment as  Would  enable  liim  to  sue  for  the 
said  debts  ,ind  in  eoiints,  whereby  he  was  pre- 
vented from  obtaining  p.iyment  of  the  same  ; 
that,  exeejit  as  afores.iid,  tliere  was  no  consider- 
;ition  for  the  making  of  the  said  note  ;  and  tli.it 
sili'li  debts  and  .accounts  Were  eipial  to  the  plain- 
till  "s  cl.iim  on  the  said  note  :  -Held,  plea  liad, 
as  shewing  "lily  a  i>arti.al  failure  of  eoiisider- 
ation  ;  and  that  defendant's  remedy  was  by 
cross  action.  Senilde,  that  the  idea  was  also 
oilatioii  enilorser  alter  j  ,,,^,,_  j,,,.  ,,„^  .„.,.ning  a  tender  to  the  plaintiil'for 
ai.er  m  the  liauk  ot  j  ^,.^,,^,„ti„„  ,,f  the  |.ower  of  attorney  and  assign- 
I  meiit  reipiired.      K'lh-uy  v.  Siiiikin.t,  'J(i  i' .  V.  '281. 

!      A\'here   a  partner,  desiring  to  retire  from  the 
business,  agrees  to    sell   out   his  interest  in  the 
jiiiiit    property    subject    to   the    iiayment   of  all 
el.aims   against  the    partnershii)  ;  and   a  sale  is 
effected   by    the   remaining    ]i.irtner  to   a  third 
party  subject  to  such  ]i,aymeiit  ;  the  title  which 
tills  iioti'  an  action  was  sub.seiiuencly  I  remains  in  the  retiring  partner  until  tin;  payment 
;ht  au'aiiwt  all  the  particB  thereto,  and  a  sale  |  of  the  debts  of  the  tinu  is  a  legal,  not  a  merely 
Hill 


The  court  gave   judgment  for  defendant. 
|r  v.  .Sm.VA,  -Jl  Q.  li.'417. 

'*..  a  trading  partnershi)),  entered  into 
It  s|i  •culitioii  with  ('.  it  l>.  for  tin;  pundiase 
tiiile  of  lands.  Afterwards  H.  was  admitted 
I  the  eiiiici'rn  :  each  to  be  entitled  to  one- 
if  tile  prolits,  and  liable  in  the  same  jm 


iif  iliHiiuintiiig  notes,  which  were  made  by 
id  eiidnisi'd  by  A.  atiil  l'>.  and  ('.  and  I >.  in 
iiidividiMl  names.     .-\ Iter  nearly  three  years 
rote  to  A.  and  Ii.  .and   iv,  ))roposiiig  to  re- 
1  receiving  a  eertain  .amount  in  lands  at  a 
ion.   he  agreeing  for  a  certain  |)erioil  to 
am-  to  eiidiirse  nnewals  of  the  notes  then 
andiug.  as  accommod.ition  endorser,  which  ' 
1  WIS  cnmiiiniiieateil  to  I).,  but  nothing; 
H  IS  iloiie  with   rci^ard   to  it.     .Shortly 
raol-i  I),  made  a  similar  p''oposition  to  \. 
ml  V,.  on  their  '■  assuming  all  my  share 
lie  li  iliilitii's  iiieurrcd  by  or  for  the  said  com-  } 
exreptiiig  only  my  lialiility  for  twelve  or  1 
iii'iiitlis  as  .accoiiiinodatioii  endorser  after  | 

(f. )  on  the  papi 
'  •  auada,"  which  pro]io8;;l  was  aciiepted  by 
II.  and  K.  Snbsei|eiitly  both  ( '.  and  l>. 
jiiiiit  III  nioraiidiiin  formally  reliinpiislied 
'  liiliiists  ill  the  company,  bnt  it  did  not 
tliit  I ».'s  stipulation  as  to  eiidoi-sing  the 
■'  ever  eoimininieateil  to  (".  The  notes 
I'd  hy  < '.  and  I),  had  been  all  eonsoli- 
oiie  note  of  t:i.'_'(K),  and  upon  a  re- 
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e(iuit:il)lo  rij^'ht,  mid  such  as  an  execiition  against 
the  rLMniiinin;,'  iiartner,  for  a  private  debt,  will 
not  atl'ect.     Stircitnoii  v.  SfXKiiiitli,  21  Chy.  355. 

S.  it  A.  were  in  p.irtnersiiip  as  dealers  in  lum- 
ber, anil  had  lieeoniu  invulvecl  to  some  extent,  in 
consei|uonce  of  which  it  was  agreed  that  A. 
sliould  sell  out  his  interest  to  S.,  and  retire  from 
the  business,  leaving  S.  sole  owner,  who  there- 
tiiKin,  and  without  anything  having  been  paid  to 
A.,  entered  into  an  agreement  witii  the  plaintitl' 
for  carrying  on  tiie  same  business  as  partner  ; 
tlie  plaintitl  agreeing  that  the  lirst  proceeds  of 
the  partnership  sales  sliould  be  employed  in  dis- 
charge of  the  claims  against  the  linn  of  S.  &  A., 
which  the  plaiiitill"  alleged  he  tiioiiglit  were  com- 
posed of  ."*17, 000 line  to  the  banks.  In  reality  a 
claim  of  about  .'?S,000  was  held  liy  the  brother 
of  .S.,  who  sued  for  :ind  recovered  judgment  and 
execution,  under  wliicli  the  sheritl'  seized  and 
advertised  the  tini1)er  of  the  partnership  for 
sale,  wliereupon  the  plaintiil'  tiled  a  liill  inipeach- 
ing  the  bona  tides  of  the  judgment  and  seeking 
to  restrain  the  sale  on  the  gnund,  amongst 
others,  of  the  i)eculiar  value  of  the  timber. 
The  court,  however,  being  of  opinion  that  the 
del)t  recovereil  was  not  fictitious,  refused  to  in- 
terfere with  till,  sale,  but  otl'ered  tlie  plaintiil' a 
reference  to  the  master  for  the  purpose  of  pro- 
curing the  production  of  certain  papers — not 
produced  at  .,Me  lu'iring  -to  impeach  the  bona 
tides  of  the  di'bt  ;  the  master's  report  to  be  ])ro- 
cured  within  lifteeii  days  after  their  production  ; 
if  the  retereiicc  not  taken,  (u  'f  tiie  master's 
report  were  in  favour  of  the  bona  tides  of  the 
elai'ii,  the  bill  to  be  ilismissed  with  costs  ;  liut 
if  (he  master  reported  against  the  bona  tides  of 
thi  debt,  further  directions  and  costs  were 
reservetl  ainl  tlie  amount  of  tlie  judgment  with 
interest  and  cos^^  was  <lirectcd  to  lie  paid  into 
court  -I  therwise  the  execution  of  the  process 
not  to  bo  interfered  with.     Jli. 


4.    nhjlil-'f  ami  Lia'/i/ilir.'i  af  Pdrtiicru  nfli  r 
JJi.swIutidii. 

Defendant  signed  a  written  retainer  of  D.  A. 
E.  as  his  attorneys  to  prosecute  one  M.  While 
the  suit  was  pending  the  partnership  between 
tliein  was  dissolved,  and  K.  retired,  assigning  to 
1).  all  his  rights.  D.'s  name  alone  aiuieaied  as 
plaintitl  "s  attorney  on  the  record:  —  Held,  that 
1).  might  sue  alone  for  the  costs.  JJaiK/all  V. 
Oebrmiin,  U  (^  JJ.  ;i.")4. 

When  the  defendant  was  at  the  dissolution  of 
a  partnershi[t  to  receive  t'150  more  than  the 
plaintiff,  and  it  apjicared  that  a  settlement  of 
tlie  accounts  had  liecn  delayed  by  the  miscon- 
duct of  the  defendant  :  -Held,  that  he  was  not 
entitled  to  interest  on  the  CI.'iO  from  the  time 
of  the  dissolution.  O'Lonif  v.  O'Lijiw,  2  Chy. 
125. 

Defendants  H.  &  O.,  who  hail  been  in  part- 
nership as  brokers,  were  sued  for  money  had  and 
received,  the  cause  of  action  being  for  the  pro- 
ceeds of  two  notes  made  by  the  plaintiff,  payable 
to  them,  to  be  diacminteil,  which  it  was  alleged 
that  they  had  received  and  not  paid  over.  (i. 
allowed  judgment  to  go  by  default.  It  appeared 
that  the  plaintiff  had  handed  the  notes  to  (i., 
ting  for  the  linn,  to  get  them  discounted  for 
m  :    that  they   were   endorsed   in   the   name 

the  tirm  while  it  cuntiniied  ;  and  that  after 


the  partnershi])  had  been  duly  dissolved  (i.  s, 
them,  and  received  the  proceeds,  which  lu^  ,, 
plied  to  pay  a  debt  of   his  own,  contract' M 
iiim  in  the  name  of  the  tirm,  H.  not  beiii;;  m.- 
of  the  s.ile.      It  was  objected  that  the  ]il,iii,: 
i^otl'il   not   recover   .against   both   defeiid.-int- 
tliis  evidence,  and  the  plaintiff  was  tlieiKilliu 
at  the  trial  to  add  a  count  ciiarging  tliat  il.i. 
dants  as  brokers  received  the  notes  to  iUM.'iit::- 
for  the  ]ilaintitr  and  jiay  him  the  proceciis,  ' 
that  by  their  neglect  of  duty  said  notes,  \k._\- 
they  became  due.  Were  endorsed  by  defiii.li  : 
and  came  so  endorsed  into  the  hands  of  on, 
who  sold  the  same  to  one  A.,  and  applinl  ■ 
money  to  his  own  use  ;  and  that  the  pi  i:- 
was  afterwards  compelled  to  ]i:iy  the   iio;,. 
A.     The  plaintiff  entered  a  nolle   prosii|iii .,, 
(J.,  and  defendant  refuse.l  to  plead  to  this,, 
objecting  to  its  being  allowed.     The  jury  h; 
found  a  general  verdict  for  the  plaintitl';     II 
that  the  plaintiil' could  not  recover  against  ' 
defendants   on  either  count,  for  as  to  tli, 
count  the  money  wa.s  not  received  by  tln'  ■ 
but  by  (J.  .alone,  after  the  dissolution,  .Uil  , 
out  the  knowledge  of  H.  ;  .and  ,as  to  the  s. . 
it  was  no  breacii  of  duty  in  (1.  to  disniui,: 
notes,  that  being  the  puriiose  for  wliirh  j^ 
ceived  them,  and  for  the  wrong  coiuiiiit! 
him  in  not  paying  over  the  money  receiv, 
the  jiartnership  had  ceised,  H.  was  nm 
llaiiniiniiil    \\    ilnrtii-'l,    20  (j.   B.  Sii.      N   ' 
(J.  1".  21)1. 

Defendant,  on  the  Stli  of  August,  Is;:; 
a  bond  to  the  plaintitl's  eonditioned  to]u\,  \ 
exti.'iit    of  .'i<2000,  debts  then  due  or  to  liu  i 
red  to  them  by  the  tirm  of  M.  it  (!.,  ciiini!./ 
business  at  ■  lalt,  whom  the  )ilaintills  li;i,l 
supplying  with  goods.      In  .Inly  or  Auyibt. ; 
(i.  went  to  Hull'do,  telling  .\I.  that  he  ums. 
to  leave  tin  linn  ;  and  befoiH  going,  in  .lim-i 
gave    to  the    defeiiibint,    liis    uncle,  a  pmtrj 
attorney,  wliidi  recited  his  intuition  to 
.some  time  in  lii.i'alo,  and  that  .lii'  inteio<tr 
tirm  would  oontinue   notwithstanding.',  iiiiil 
thori/ed    defendant    to    c  ;rrv    on    tlio 
with  power  ti>  close  it  up,  and  to  sign  bilN.i  j 
&e.,  iiiO.'s  iii.nie,  or   that   of  the  tirm.    .. 
he  li'ft,   the   'jign,    by   the  detendant'.-'  ilir- 
was 'dianged  to  M.  itCo.,  but  defendant  t'il 
to  give  notes  in  the  n.anie  of  M.   it  (I..  ; 
plaintitl's  for  goods  supplied  after  theiliti" 
power  of  attorney.      In  .June,  a  notice  uli; 
ded,  and   in  .Se])teinber  a  notice  of  iictiiii'l 
lution,  was  published  in  a  local  paper,  iti 
the  plaintitl's  were  notiiroved  to  have  li ,   n't 
In  -April,  IHiU,  M.,  with  the  defendant - 
ledge,  signed  notes  in  the  name  of  M.  AH. 
aide  at  ditlerent  dates,  for  the  balance  luw 
to  an  account  then  rendered,  and  a  seianitfl 
for  the  goods  bought  in  March  previmiM 
.September,    IH(»4,  defendant,  in    wriliii.  • 
plaintitl's,  ex]ires«ed  his  iiope  that  it  vi, 
be  an  .ailvantage  to  them   to  eontiii.,i   ■ 
count  with  M    *  <t.,  without  his  guar.m; 
returned   to  t.alt    in  .September,  iHli.'i,  .i 
employed   in   the  bank  of  which  delci.ii 
agent  ;  but  he  said  he    h.vl   not   aiilli 
name  to    be   used    to  the    notes  givi  n 
181)4.      In    an    action  against  deU'ii'i 
bond,  the  court  being  left  to  draw  iniri 
fact :— Held,  that  (J.  s  return  from  Miitl.i 
out  in  ary  w.ay  interfering  with  the  iKit- 
was  not  a  revocation  of  the  power  ;  tli;it  i 
standing  the  dissolution,  which  must  li 
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issolveil  (!.  s , 

1,  ciiiitractiil 
udt  tieiiif;  aw,- 
liilt  the  \il:ui.-. 
1  ilcfemlant- 
iv;i»  tl'.eii  nUoa. 
giug  tliiit  ill- 
loti'S  ti>  iU't;nt:, 
lie  pi'(>c!i!>.'<l*. ' 
laid  in'tes,  lir; 
,,\  l)y  i\ofi'\iiU' 

liaii'ls  nf  cm 

ami  iMiiili.M  ■ 
tliat   tlu!   I'll:; 

Y.\y  tlio  ii"i.. 
illu  iinisi'iui  ■■ 
,li;ail  tiiUns.v 
The  jiu-y  li  . 
ul.liUutitV;  1! 
oovcr  a>!aiuM 

for  !V8   ti)   tli>- 

;eiveil  I'y  t\ir  : 
isoliitioii,  aii'l  '. 
1,1  as  to  till-  s. . 
(1.  ti>    (lisroilh 

^u  for  wliirh  i 
|.,,iii(  coiiiiiiiti' 
uoiR-y  roci'iv.a 
11.  was  nut  li;i^ 


litioiu"<l  ti>l>iy,t :' 
u  line  or  to  !"•  h 
M.  &  «i.,  iMn-yi:,. 
0  plaiutitls  liaa 
,hily  or  Auuust, 
M.  that  lie  was. 
,ri  ^oinn,  ill  'hnitl 
lis    niu^hs  a  V"H 
is  int  ■iitioii  t"  '■] 
hat '.111'  iiitt!i'i^^-tr.| 
,-ithstaiuUu;.'.  im! 

i-ry   I'll   '^''-'  '"'*■- 

iUulti)Hih'ii>"i'-''' 

It   of  the  tinii.    •■ 

.leteiuhvut's  ill!' 

llmt  (lefeinlaiit  t-; 

of  M.   .^:  <••  ■ 
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tiken  iil'icc   in  St'i)tfiiiher,  ]SCui,  he  might  j       I'laintifl"  anil  ilefenthmts  were  iiartncrs.     De- 

(rmit   his  nanu!  to  he  iiseit  as  it  was  in  closing  ;  feiuhmts,  hetore  tlie  exiiiration  of  the  term,  in- 

tl  •   Imsiness  ;  that   the    power   sulHciently  iluced  the  plaintitl  to  agree  to  u  (lissolution.     A 

tl   i,i/..,l  ilefenilant  so  to\ise  it  ;  tliat  the  infer-  valnation  of  the  assets  Has  thireinpon  made  hy 

Mi    ■  IniHi  the  facts  was,  that  in  what  he  diil  lie  the    ilefelidants,    and    a    settlement   took  jilace, 

^^      .(.,,.,  midcr  such   )>ower  ;  and  that  delen-  fonnded  on  such  valuation,  undi-r  tlu'  eironeoiis 

t    tlicrefi'i'c    was    lialile    for   the   ]iurchases  inijiression  on  the  part  of  the  iil.iintilV  that  one 

1  ,  I     March    ISIJ-t.      Jin/cr  it  itl.  v.  DariiUun,  of  the  defendants  was   to   retina   from  the  Imsi- 

a.,|    (;   ;i-l.    '  lless,  and  that  the  intiirest  of  the  other  defendant 

"^'     '                                              I   11     f  '"  ''"'  ^''ihiation  was  identical  with  the  interest 

Tu.  partners  dissolved.     On  a  hi  1  afterwards  ,,f  ^in;   plaintill' ;  while  the    fact   was,   tliat  tlio 

1  |,v  '.tie  for  exclusii>n,  the  defendant  justilie.l  ,u,f,.,„|;i|,ts  had  entered  into  a  privat.'  anivement, 

exrlusi.m  on  the  ground  oi   a   parol  agree  ,-|,.jt_  .^^^^^.  i<i,ttlin<:  with   the  plaintitf,' the  stock 

nt,   Mliicli  tiic  other  denied,  and  it  was   not  ^\^„^^\,x  i„,  ,,,,i,|  f,„.  the  joint  henelit  of  the  defen- 

Jei«  isc  proved  :- Held,  that  the  plamtilt  was  .j.^^j^^  .^,j,,   ^^^.^^  ^,^^,^.   ^i,,,,,!,!  j,|,.^,.^.  ^,,.,,.,11^.  tl,u 

.        .             .         .                                                      ' i'..>1         I.  1^1         L.-l>.<ll»lf  If       until          fllll  %                                ,                                                   '                   .                  .                    .                                                      i.                    ' 

,S«|u-ii',-;- 


to  a  receiver  for  his  security  until  the 
Slidi  \.  O'lvs.-'iiiit/i,  ID  t'liy.  1-Jl. 


ill  a  ilecd  of  dissolution  hetween 'plaintiff  and 
int    it  was  re<itcil  that  the  iilaintili'  hail 
id  to  "ive  lip  all  his  interest  in  the  assets  on 
Khiiit^satislyiiig  all  claims,    and   paying  to 
l£3,(KS(),  for  which  amount  the  [ilailitill' agreed 
Ike  certain  stock  at  a  valuation,  so  far  as 


proeeicls  and  cany  on  the-  luisiness  :  Held,  that 
iiy  reason  of  this  deceit  the  transaction  was  not 
hinding  on  the  plaiiitilV.  (f't  'miDur  v.  Sini'ihtun, 
13  ( 'hy.  4-J8. 

\'1I.   |)K.\rii  OK  I'akt.nku. 

The  executor  of  a  deceased  partner  in  trade  is 

tenant  in  common  with  the  surviving  partners, 

and   the   surviving   pai'tiu.rs   cannot  sue  him  in 

;i    tres|)ass  for  a  wrnn;4ful  sale  and  conversion   of 


1.  ,,;  the  halauce,  after  deducting  the  value 

(fstock,  to  he  paid  to  the  plaintiff  in  eipial 

nts,  at  three,  six,  nine,  ami  twelve  months, 

interest  from  the  valuation  of  said   stocdi  : 

;lefiiidaiit  covenanted  to  pay  the  plaintilV  at 

piiatioii  of  three,    six,  nine,    ami   twelve 

lis  after  the  valuation,  the  halance  of  said 

with  interest.     The  valuation  was   de- 

for  some  time  :     HcM,  that  interest  could 

.iiiii'd  only  from  such  valuation,  not  from 

.issohitioii.      Jtdii-i  v.  Coltiiii,  17  (i-  U.  ").'J3. 


the  whole   of   the  [lartneishii)  property  against 
their  will.     SI  nil  I,  n  v.  Crwil.-.t,  2  (l  15.  ol. 

Tli(Migh  a  surviving  partner  may  have  an 
cipiitahle  title  in  lands,  jet  this  docs  not  make  a 
demand  of  possession  necessary  on  the  part  of 
the  heir  of  the  deceaseil  partner  suing  in  eject- 
ment upon  his  ancestor's  legal  title.  J)w  d. 
Alkiii.ii>ii  V.  MrLi,,,/,  8  ^}.  15.  Mi. 

A  surviving  partner  is  hound  hy  the  covenant 
of  hinisi'lf  and  his  dcee'ased  partner  to  teach  an 
apprentice  until  the  end  of  the  term  for  whicli  ho 
was  aiiprenticed.     ('tniitill  v.  (hnii,  4  ( '.  1'.  113. 

A.,  of  whom  plaintiir  was  administratrix,  ami 
defemlant  having  worked  .-ind  stocked  a  farm  in 
)iartnership  :  Held,  that  on  the  death  of  mie, 
the  survivor  diil  not  take  the  w  hole  of  the  chat- 
tels, hut  that  the  maxim  ".Ins  accresci'iidi  inter 
uiercatol'es  locum  noli  hahct,  '  a[iplied.  I'dtliinU 
v.  Itiilhinll,  •_'(;  {).   15.   17l». 

Three  partners  h.iviiig  taken  a  conveyance  of 
real  estate,  "as  and  for  partnershi|)  lunpcrty, 
for  the  pur)ioses  of  the  partnership,"  and  one  of 


irtiiership  existing  between  two  persons, 

^itinn  three  months  of  the   i.ssiic  of  a  writ 

Itacluueiit  in  insolvency  dissolved,  and  one  ] 

le  partners  transferred   his   interest   in  the 

lersliip   property    to    the  other,  but  at  the 

I  of  such  transfer  the   hrni,  as   well   as  the 

er  imliviihially,  were  insolvent,  which  they 

v.ue  of    or  had   probable   cause  for   be- 

Afterwaids,  the  lemaining  partner  and 

were  jilaced   in   insolvency  hy  eompul- 

piidatiou  and   a   dili'erent    assignee    ap- 

for  each  :     Held,   that  the  transfer  was 

Lieut  and   viiiil,    and  that   nothing  passed    the  partners  having  hfl  the  iirovinee  and  another 

it:   ami   that  the  assignee    of  tiie    linn,    died,  a  mortgagee  of  the  proiic'rty  tiled  a  l)ill  for 

|or<',  and  not  i/f  the   sei)arate  partner,  was    the   ''ore<Iosure  ol    his   mortgage  :     Helil.    that 

to  the  ell'ccts   of  the  partnershiii  ;  and    the  ["isonal  representative  of  the  deceased  part- 

iiiailel>y  the  munty  judge  for  the  trans   i  ner  w;is  a  necessary  partv,  and  that  tin-  plaintiff 

I  Bucii   pioperty  from  the  separate  to   the  !  must  prove  the  absence  from  the  jurisdiction  of 

t*«ii;iiee  was  e.  •iiirmeil  : — Held,  that  even  .  tliti  non-resident  i)artncr,  and  perhaps  the  plain- 

i.itiic  rsliip  cieditors  could  j)rove  against  I  tiff's  inaliility  to  serve  him  with  proeesa.      linx- 

('■>•  V.   'I'lintliidl,  'J  t'liy.  .VJI. 

Qua  1  ',  the  etl'ect  of  a  sheriff's  sale  to  a  suhse- 
•  iueiit  encundn-ancer  of  an  eipiity  of  redcini)tiou 
in  real  estate  <if  a  partnershiji,  where  tin-  execu- 
tion was  issued  against  all  the  partners,  but  one 
of  the  defendants  hail  died  after  judgment  and 
before  execution,  the  jmlguient  not  having  been 
revived,  and  such  sale  having  taken  place  pend- 
ing a  suit  by  the  tirst  umrtgagec  for  the  fore- 
closure of  the  mortgage,     /b. 

Two  merchants  e.itered  into  partnership,  inter 

alia,    in   the   buying  ami  selling  of   lamls  ;    ami 

aip,  and  was  entitled  to  an  account  of  !  accordingly     bought     lands     with     partnership 

iislii|i  ilcalings.     McUnij.r  v,  Amhr- ,  imuieys,  sonic  of  which  were  conveyed  to  each 

phy.  ,'t54.  j  partner,  and  some  to  both  jointly  :- Held,  that. 


Bei 


ts  ill  tlie  hands  of  the  separate  ivs.ugne  •., 
II  that  was  reipiired  was  a  direction  to 
t.  as  the  making  of  the  order  was  purely 
lif  discretion,  the  court  would  not  in- 
ht  /v  Vnhn  ami  ('oh\  2(j  (,'.  \.  308. 

iriiig  partner  obtained  from  one  of  the 
'iii:  partners  a  letter  agreeing  to  reinl- 
h<.  aiihuuit  advanced  by  him  out  of  the 
.1  the  profits  from  the  business  :  — 
hal  the  retiring  |)araier  had  a  lien  on 
nrth  part  of  the  profits,  and  a  <M)rrespoiid- 
'ildii  of  the  capital  stock  and  assets  of  the 


m 


V     t 


2695 


PARTNERSHIP. 


If 


m-i 


'\     '1 


ifi'i 


■! 


as  iH'twi'cii  thu  rcnl  ami  ]i('rRnn.T.l  reiircsoiitative 
of  emu  ]i;iitiifr  wlm  iliiil,  the  hinds  »o  liouglit 
wi'iv  iJLi-soiiul  uiitiitc.  W'ulii-  V.  Wi/lir,  4  Cliy. 
278. 

A  .surviving  inirtniT,  liy  iea.s<in  of  his  liahility 
to  pay  thu  (lcl)ts  (hie  liy  the  iiartntr-shiii,  is  tii- 
titk'd  to  iLicive  all  nionuys  ami  collect  all  dulits 
due  to,  and  clispofic  of  all  the  illucts  of,  the  liini 
for  that  ]iurjiosc.      The  rt'iircsontativcs  of  the  i 
deceased    (laitmr    have  a  n);ht    to   inspect  the  | 
liooUs  of  the  iiaitnership,  and  to  lie  intornied  of 
the  |iro(ecdinj:s  ol  the  survivor  ;  and  any  exclu- 
sion of  them  m  tluse  rc-jpeets  will  entitle  them 
to  an  injuncti(ju  and  receiver.    Biltuit  v.  JJhtkcli/,  ' 
6  Chy'  i>T.">- 

Although  a  surviving'  paitn'r  may  not  he 
chargeahfe  with  any  fraud  or  niiseondutt,  still 
mIicu  there  is  a  dillercnce  of  opinion  hetwitn 
him  and  the  representatives  of  his  deceased  Jiart- 
uer  as  to  the  nupde  of  «  imling  \\\>  the  estate,  tin  y 
lire  entitled  t<p  the  assi.-tauce  of  this  court  for 
that  puiiMise,  through  the  medium  of  a  receiver 
and  sale,  listen,  \'.  ('.,  duliitante,  where  the 
suit  is  unnecessarily  instituted,  and  tiie  accounts 
and  c(dlcclioli  of  outstanding  deiits  « ill  occupy 
Some  time,  and  an  immediate  .sale  ol  the  estate 
Viiuld  not  lie  advisal>le.      S.  ('.  '  t'hy.  '214. 

J'ersuns  engaged  in  the  "oil  luisimss"  pur- 
chased l.md,  (Ui  parts  ot  which  they  sank  wells, 
and  leased  or  sold  other  portions  thereof  to 
various  persons  ilesiring  of  extracting  oil  fri  m 
them  :  Held,  that  such  lands  were  part  of  the 
partnership  assets  an<l  to  he  treated  as  personal 
property.     Sanhuni  y.  Smiliuni,  11  (.'hy.  So!). 

A  testator's  directions  to  liis  executors  to  con- 
tinue to  carr^  on  husiness  with  his  surviving 
iiartmrs,  ihies  not  authorize  the  executors  to 
emiiark  any  new  cajiital  in  the  liusiness.  iSiiiilli 
V.  .Siiiilli,  13  Chy.  bi. 

The  assets  of  a  decea.sed  person  are  not  liable 
for  ilelits  incurreil  liy  an  ixecutor  or  ailministra- 
tor  in  continuing  th^:  tr.nle  or  Imsiness  of  the 
decease.l.     7-."///  v.  (;,',.../,,  1<)  ('hy.  '-'SO. 

Heirs  being  also  next  of  kin  m  ho  liad  been 
parties  to  the  continuing  of  the  business  of  the 
ilceeasecl  with  Ins  assets  and  those  of  his  parl,- 
uer,  were  held  pn  eluded  fl'oiu  objectiiig  to  pay. 
inent  by  the  estate  of  the  losses  incurred  in 
continuing  the  business.     J  li. 

Wliure  a  sale  of  railway  stock  and  bonds  was 
efl'ected  by  a  partnership,  anuirtgage  being  taken 
back  to  secure  part  of  the  purchase  money,  and 
one  ol  '.he  partners  subsei(Uently  died,  it  was 
Held,  that  the  right  to  eul'irce  payment  of  the 
unpai  I  iiurclia.se  numey  .cmained  m  the  snrvi- 
ving  partner,  wluther  tl  e  subject  of  sah:  was  to 
be  treated  as  realty  or  goods  and  chattels. 
JJokkuii'  V.  /■'(/.</.  c,  ■_'4  e'hy.  SXi. 

In  such  a  case  the  plaintilV  in  Ids  bill  M't  forth 
that  he,  as  well  on  Ins  own  behalf  as  that  of  the 
firm,  sold  to  the  purchaser  ami  the  purchiser 
bought  from  the  plaintill' auil  the  tirm  ;  and  then 
alleged  the  death  of  his  partner  "  leaving  the 
plaintilV  sole  surviving  partner  of  llu;  sai<l  lirm  ; 
and  tin'  iil.iintill  is  now  .solely  entitled  to  all  tlu' 
interest  of  the  said  lirm  un<ler  the  said  agree- 
ment with  the  defendant,"  the  imrchaser  : 
Helil,  that  this  sutheiently  stated  thu  title  of 
the  plaintill  kh  the  surviving  partner  of  the 
lirm.     111. 


VIII. 


I,IMITKI>   P.\l{TN'K.I{SlIir,    I'NDEK    I'J  \ 

c.  7.")  ((.'.  s.  ('.  c.  t;o.) 

Defenilant  was  described  in  the  dcclari.ti, 
the  general  partner  of  the  linn  of  |).  l!,  ,\ 
and  evi<lence  was  given  that  the  Hteaim  i  . 
undcr.-itood  to  be  <iwned  by  I).  H.  &  Co.:  || 
Huliicient  to  charge  defendant,  there  beiii_ 
]ilea  ill  abatement.  llmrhniil  v.  Hiil,,< ,. 
i).  11  l-^O. 

Assumpsit  by  iilaintill's  as  endorsees  of  ,i 
nuidebyl).  H.,  nmlei' the  name  <if  I>.  H.  A;  ( 
the  general  |iartn(  r  of  a  limited  partiierslii|,: 
(■_'  \  ict.  e.  7.'>,  p.ayable  to  H.   or  order,  m 
j  dorsed  by  11.  and  the  two  other  defeiici  i- 
and  A'.     The  comjiany  vas  forme<l  abcir.l  h; 
the  jiurpose  ol  building  ami  running  steiii 
,  and  was  <'omposed   if  eighty-three  snb.-"cMl„ ,. 
,  H.  being  the  general  partner,  and  P>.,  om^  . 
plaintills,   one  of  the  special  partners:    ii 
that  the  business  in  whnli  the  parties  w.i. 
gaged  might  properly  be  the  subject  of  „ 
ted  partnersliip  uikIci- till-  st.itute;      lliM, 
that  the  .lets  of   interfcr<nee  on  the  |i:ul 
i  lihdntiir  r>. ,  as  mentioned   in  the  case,  :ii. 
1  controlling  power  exeicisid  over  the  bu.-ii  ■ 
i  the  eonnuittee  of  which  11.  was  ehairiN.in 
I  sui'h  as  to  render  him  li.ible  as  a  gener:d  ]i,:- 
'  and  thei'elore  that,  being  bouiid  \i<'  the  |'i 
shii>  sign.itiire   as   maker,  he  could   n  t  i 
;  agiiinst    the    endorsers.     S-.:nd)le,    th.-it   «:, 
special   jiartner   has   bv  any  such  acts  ),,• 
'general  [lartner,   nnd.er  sec.  14,  he  is  su  : 
;  purposes,  as  rcL'.KUs  the  rclitions  lietuui 
self  a:id  the  other  [lartners,  and  not  n    • 
rest  'cts  his  liability  to   creditors.      /).. 
:  v.  Ilolliiml  it  III.,  14  (,i.  R  SKI. 

I      Where  a  s))ecial  partner   has   once  : 
him.self  liable  as  a  general  jiartiier  iiniK  i  .. 
I  oy   interfereuce,   he  continues  so  liable,  .:. 

■  'lot  relieved  after  he  has  ceased  to  intenin 
Hiilrlii.^iiny.  Bmri  ■<  d  til.,  1.')  «,>.  B.   I.Jli. 

i      Where  <lefendaiits  are  charged  jvs  geiuri 
rers,  having  become  .so  liable  by  intirim  ' 

!  -"t  is  not  neeess:iry  for  the'  phiinlill'  to  ^ll  . 

'  the    limited   partnership   was    regularly  i 
under  the  statute  ;lleld,  tb,:it  in  this  ,;i~| 
evidence  of  interfcreni'i-  was  sulHcient  t  • 
lisli  defeinh-mts'  liability.      />i'('i.i  v.  A'r.i^'. . 

1.-.  g.  H.  --'SI I. 

The  s]ieeial  jiartners  elected  a  bo:n'd  .' 
tors  to  advise  the  geiier.il   partner,  the  m  J 
of  which  board  interfered  in  the  tr.u:> 

■  the  business   of  the   lirm,  especially  diiii:,| 
;  absence  of  the  S(de  gi  iiei^il  partner  in   I! 

Meld,  that  the   nieliibers  of   the   lio:iril 
li.ible  I'or  the  debts  of  the    liriil.       W'lt'ill 
I  .Miiciluiiilt  <:l   III.,  (I  ('.  1'.  ,')47. 

I      The  act  requires  tlie  special   partner- 
j  tribute  actual   cash  p:iyments    to  the  I'lj 
I  the  linn,  and  if  any  false  statement  I 
I  the  certilicate  tiled,  all    tlie   partners  :ir' ;| 
liable   for   the  debts  of   the  til  m.      //'. 

One  of  the  special  jiartners   paid  liy 
excliangc^  the  sum  spei;ilii  d  in  the  ceit!l:i 
cash  :     Held,  the  special  (lartners  liecaim: 
rfeipienee  liable  for  the  debts  of  the  tirm 

Under  l'2  \'iet.  c.  7"',  ss.  'J,  4,  ch-^  iiniii')! 
eoutributeil    by    the   special    partners  !i.4 
actually  paid  in  e:ish, or  they  will  be  li;illi : 
eral  piirtners.    Where  the  note  sueil  on  wjt  J 
T.  it  Co.,  and  it  was  iisserted  that  the  tiiiif 
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1  tin;  (lpcl;ii:,ti. 
nil  of   l>.   li.  .\ 

,t  tllU  Htuain.  :  , 
K  H.  it  ('«'.:  1: 
lit,  tlicro  1m  ih. 
,iid   V.    AV^.,. 

fllllorBCCS  of  ;l 
IKM.f    1>.    H.  M 

•il  iiiirtm.'rsin|' 
,   (ir  (inliT,  :n 
tluT  lU'ftnd.ii!' 
iniicil  aliimt  IM 

ruilllillj.'  i'tr.llii: 

tlii-i'c  svili.-'rnl..!' 
•,  mill  H..  mil  ■ 
■A  )i;irtiit'is  ;  i 
till'  iiai'tii-s  «' 

IC    SUlljuOt    111    ,. 

(latiito;     lli'i'i. 
,1  on  the  iiiii't  '■. 
ill  tlu'  ciisi',  ai,. 
over  tlic  liUMi 
was  fliainiiai 
•  asaKciifral  ]' 
iiiiiiil  liy  till'  1- 
lie  lOiilil   11  't  !■ 
Liiilih',    that   V, 
y  Miah  acts  li. 
■.  14,  hu  is  Ml  : 
.■latioiis  lii'twtiiij 
■M,  ami  not  m  \r 
■filitiirs.      />'"'' 

:{i<;. 

;V  has  olirr  1 
|iai-tncr  uniKr 
jiiu's  so  lialilr, 

•ll   to    inttil; 
l.».  I'.,   lofi. 

i'lCi'iI  as  i^imri 

liy  intiriiii'i 

,aiiitill'  til  ^ll  »1 

IS    regularly 

that  ill  this  i;i-i 

sutlii.-ifiit  t" 

/)((l%1   V.    J'lUir.. 


Ill  a  lioiivil 
artlii;!-,  the  iin:i 
111  the  tiar,.- 
sin'cially  ihm:,| 
lartiKT  in  I'li 
ll'  the  hiiaiil 
linn.      U'li'ill" 

ial  jiai-tncrs  l»| 

llts    to    till'  i:i 

-itaU'iUL'iit  111  1 
o  jiaituurs  an.) 
o  tuin.     /''• 

iieia   iiiiid  li> 
in  tlio  I'fi't::: 
irtni'i-s  ln'caiiiv 
)ts  of  the  limi 

•J,  4,  clu  luoiu;! 
al  jiaitiu  IS  it^ 
•y  will  I     • 


UaitLMl  partncrshil',  comiiosiMl  of  T.  as  general 

«,i  \\    ,,s  siietial  i>artiier,  lint  it  ui.iieare.l  that 

W..  "lii'ii  he  gave  the  note,   lia.l  represeiite.l  to 

i  iiivee   that  he  was  a  iiartner,  ami  had  an 

brUt   ill    the  imsiinss  :     Hehl,    sntlieient  to 

rant  the    iiirv   in   liinling  W.  einially  liable 


iiiiing 
(/  <iT., 


\\      ]\',ill.i  V.  Tii/t  <l  III;  U»  Q-  J'-  -■>•!• 
,i,iil  1!.  fornieil  a  liniite.l  partnership.^  A.  to 


iie  ■■intral  partner,  ami   I'.,  the  special,  eon- 

iitin^'  CT.'iO.    r..  lieM  A.'s  mites  for  that  sum, 

ch  he  gave  up  to  A.  liy  way  of  pa.\  nieiit  :— 

not   a   iiavmeiit    ia    nioiiey    within   the 

to.     HeM,  also,   that  a  (hseriptimi  of   the 

iss  to  lie   earrieil  on  as  that   of   "general 

■-"  was  insullicient.    (^lare,  whether  under 

^a  uf  lion  I'eiit  til  a  note  signeil  liy  the  tirin, 

llid.ilit  was  eiitithil  to  siiew  a  liuiiteil  Jiart- 

|hi|i  ;  hut  «  here  he  was  allowed  to  do  so — 

]i\,  that  fill'  plaiiitill' might,  in  answer,  ohjeet 

Jit:  .leseriptiiiii  of  t  he  Imsiness  ;  and,  semlile, 

I  lie  iiiinlit  also  ohjeet  that  the  special  partner 

[not  paid  ill   Ids  share.     Boi'dii/  </.  id.  v. 

\Aihn<t»i..  17<,».  1'..  •-':«. 

thuiiiili   jiarties   may   elder   into   an  under- 

Lg  iMteudiiig  til   form  a  limited  partiiershi() 

still  they  ni:iy  act  in  siirli  a  manner,  either 

ii:.!y  or  lUikiiiiwingly,  that  a  general  part- 

|iip"ii"iay  he  eri'ated  as  to  third  ]iarties  ;  and 

this  iiccurs  with  the   I'oiiseiit  and  eolieiir- 

i.f  all  tlie   ]iarties,  the  etlcet   may    he   to 

_  tliiiii  aiiswei'alile  not  only  as  to  the  third 

|e8,  hut  as   lietweeii   themselves.      J'lilttivuii 

oUuihI,  (i  Chy.  414. 

IthiiiiLdi  the  lueiuliers  of  a  limited  (lartner- 

Jiaay  mi  act  as  to  create  a  gelier.-il  partnership 

t^iilv  as  to  third  persons,  hut  also  inter  se  ; 

I  if  tin.'  acts  creating  such  a  gecral  partner 

las  til  the  world  are  iloiie   liy  .  .une   of  the 

|iers  Mithiiut  the  krow  ledge  or  con.sent,   or 

bst  the  consent  of  the  otheis.  they  will   not 

StitUd  til  coutriliutioii  I'rom  the  others,  hut 

lialile  to  indeinuify  them  against  the  coii- 

|nee  of  the  acts  so  done.      /  li, 

arge  nuuiher  ot   persons  agreed   to    form 

elves    into    a    limited    partnership ;     hut 

1  oi  then;  paid  in  the  aniount  of  their  eoii- 

jioiis  to  the  partnership  fund  liy  means  of 

Ssiiiy  notes.     I  poll  a  hill  hied  liy  somo  of 

urtiieis  seeking  to  coiiipel  their  eo-iiartiiers 

Intnliiite  towards   making  uji  a    large  de- 

cy,  ascertained  on  the  binding  up  of   the 

I  of  tile  coiniiaiiy  :     Held,  that  the  eiiciim- 

wliiihhad  transpired  rendered  the  par- 

111  ral  |iartneis  Hot  only  as  to  third  parties, 

as  hetweeli  tliemselve.s.      hasten,  \'.  C, 

a.  v.,  7  «-'hv.  1. 

lof  tile  iiiciiiheis  of  a  limited  partnership 
Ipimintcd  manager  of  the  Imsiness,  and 
IBii  aiiiiig  fiiriiislied  from  his  shop  goods 
I  Jiaitnership,  upoii  which  he  charged  the 
[trade  prolits  :  --  Held,  that  iiriimi  facie 
traiisactioiiB  cciuUl  not  be  sustained.     Jd. 


Actions  and  PRorEEDiNos  by  ani> 
.m;ainst  1'autneus. 

1. 


Sd-uf. 


lotesuedoii  W' 
La  that  the  i;i::.f 


finn. 


Heiiic  of  a  debt  duo  by  one  of 

.s)   ill  his  individual  capacity,    will  not 
a  plea  of  sel-uff  to  an  actiou  by  tho 


linn  for  a  jiartiierghip  claim.    J\  77  il  til.  v.  Plank; 
3  C.  1".  3!»8. 

In  a  partnersliii)  suit,  the  partnerslii]i  was 
found  indebted  to  the  defendant  ;  and,  on  the 
other  band,  tlu:  defendant  was  liable  to  certain 
costs.  The  defendant  having  become  insolvent, 
it  was  held  that  the  plaintill' Wiis  entitled,  not- 
withstanding the  insolvency,  to  set  oil'  tiie  costs 
against  the  debt.    Ilrhjluun  wSmilli,  17  Chy.  ol'i. 


2.    Diiriiimit  i'ln-fm  r. 

In  an  action  for  goods  sold  and  dcHvered  the 
non-joinder  of  a  dormant  partner  is  not  fatal. 
Uiii/i/s  v.  Buim;  .")  ( >.  S.  (i7-. 


3.   Ollxr  Ci(.ii:.t. 

A. 'and  H.  being  |>artiiers,  .\.  alone  verbally 
leased  certain  j.'iemises  for  a  place  of  business, 
for  hve  years,  at  a  given  rent.  A.  and  H.  went 
into  possession.  A  nieimnaiidum  for  a  lease  was 
piepaied  by  A.,  but  never  signed  by  the  lessor, 
it  «as  verli.dly  agreed  between  the  lessor  and 
A.  that  A.  should  erect  a  granary,  A:c. ,  on  the 
premises,  the  lessor  to  furnish  the  lumber  and 
pay  for  the  iinproveineiits  at  the  end  of  tho 
term.  'I'lie  lumber  was  fiiinished  and  the  build- 
ings erected  with  partiiiiship  funds.  In  the 
nieantiine  the  Ics.sor  ran  an  ai;iiiiuit  at  the  store 
for  goods.  A.  and  !>.  afterwards  dissolved,  and 
15.  relea.sed  and  a.ssigned  to  A.  all  his  right  to 
debts,  it c.  A.  then  took  ('.  into  partiieisliip, 
with  w  lioni  the  lessor  settled  the  account  for  the 
goods  by  allowing  an  alleged  set  oil',  A.  aftci'- 
wards  sued  his  lessor  for  the  goods  sold  and  the 
value  of  the  granary  :  Held,  I.  that  14.  should 
have  joined  in  such  action  ;  l2.  that  the  settle- 
ment with  ('.  was  Hot  bona  tide  as  against  A.  ; 
',i.  that  no  lease  h.iving  been  executed,  upon  the 
facts,  A.  was  a  ten:int  at  will,  and  that  it  might 
be  orally  agreed  th.-it  he  should  make  improve- 
incuts  and  lie  ]iaid  for  them,  and  that  the  plain- 
till  might  sue  for  them  in  his  own  name,  though 
built  with  \iartiiership  funds.  <,iiiare,  should 
the  action  be  forwnrk,  labour,  and  materials,  or 
upon  the  sjiecial  agiei  iiicnt.  /Irvii'/liiiiii  v,  IJal- 
four,  3  C.  1'.  72. 

In  .in  action  on  an  agreement  under  seal  to 
abide  by  an  award,  the  dccl.iration  alleged  that 
defendant  agreed  with  the  plaiiitill's  to  refer  :  — 
Held,  not  sii])ported  by  proof  of  an  agreement 
made  and  ixeciited  by  mie  plaintill  only  on  be- 
half of  himself  and  the  others,  being  his  jiart- 
ners.     l-'ninii  <t  iil.  v.    11  mc,   17  l,>.   H.  245. 

j  Helay  in  tiling  a  bill  to  enforce  a  disputed 
agreement  for  a  parliiershi)),  wwh  eoiisidereil 
suliiciently  accounted  for  by  evidence  of  an  un- 
.uiswered  proposal  for  an  arbitr.ition  .and  of 
eorrespondi'iice  between  the  plaintiff  and  hia 
solicitors  before  suit.  J/in/i/iirt  v.  Allan,  4 
Chy.  36. 


X.   Ml.Sl'KLLANKorS  Ca.se.s. 

AVhcro  goods  wore  sold  by  auction,  but,  not 
having  been  taken  away  by  tlie  purchaser,  were 
attcrwards  re-sold  at  a  loss,  and  wen-  purchased 
by  a  jiersoii  who  was  a  partner  of  the  auctioneer, 
although  ill  another  business  totally  distinct  from 
that  of  the  auctioneer,  and  an  action  was  after- 
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■wnrils  liniiif,'lit  1>y  tlio  .'luctidiiL'ur  to  recover  from 
till!  lirst  purc'iaMir  the  hms  on  tlio  rc-Hlile  :-- 
Jlclil,  that  it  w.'iM  11(1  j,'romi(l  of  ol)JL'i'tioii  to  Huch 
action  tiiiit  the  ^^oods  on  tlie  ru-mile  hiul  hfun 
l)iir(,lmsc(l  )py  hiicIi  piirtncr  of  tlie  uuctionucr. 
t'ldihiin  1 1  III.  V.  .\o///«,  '1  i).  \i.  aOl. 

Whcrt!  arliitrntf>ri»  wcru  anthoriztMl  to  dlHsolvt' 
a  )i;ivtiuT>ihi|> :  Mchl,  tliat  they  ini),'lit,  in  onh^r 
to  ailjnst  the  tciiiiM  of  tlic  dissohition,  awiml 
njion  disjinti  s  afisini;  an  to  tlic  ]paitn(  rshiii  suh- 
Bi'(|uc?it  t'>  till!  .siilmiisiioii.    Tli'trki  II  v.  S/riiclnni, 

4  (i.  n.  I. ■{('.. 

A  nlcasc  liy  crcditorn  to  oni'  of  two  iiartiuTM 
of  all  actions  and  lanscs  of  actionn,  suits,  dchts, 
Ac,  wliic'li  tlity  now  have,  or  ever  liail,  or  arc^ 
cntitUd  to  in  rrs]n'it  of  any  act,  matter,  or 
tliiiii,'  from  the  iHniiininj,'  of  the  Morld,  is  a  re- 
lease of  individual  as  Mcll  as  |iartner»hip  liiiliili- 

ties.    //-///  V.  /n.ii.^,  I  ('.  I".  ;tr.i. 

Meld,  tliaf  the  ]ieiMMial  iiroperty  of  a  jiartner- 
ftlii|i,  must  lie  assessed  against  it  at  its  usual 
])laee  (if  liusiness.  //(  /•'  Jliitf,  7  I'.  •!.  loll.-  — 
C.  t  ,-    ArmstroUf;. 

The  iilaintill'  havin;,'  e(im|iilcd  a  liook,  caused 
it  to  lie  [iiinted  liy  a  tiini  eoiisistiiij^  of  himself 
and  defendant,  on  |ia|iei'  funiislied  )iy  tlieiii  ; 
and  defendant  liaviiif,'  refused  to  give  U]i  the 
cojiies  to  him  thus  ]iiiiited,  he  lirouglit  trover 
iSeiiihle,  that  he  could  Hot  recover,  for  the  jiro- 
jierty  lieloiiged  to  tile  liiiii,  and  defendant  had 
as  nnuh  right  to  retain  as  the  iilainlitf  to  take 
it.  'I'here  w.is  evi(Uliee,  however,  of  an  agree- 
ment lietween  tliiiii  hy  which  the  eoiiies  had 
Itecome  the  jilaintill  "s  jii(i|ierty  ;  and  as  this 
vie«  had  not  lieen  fully  sulmiitted  to  the  jury, 
and  damages  givi  n  for  the  plaintilf  were  execs- 
Bive,  a  new  trial  was  granted.  An  award  li.iving 
lieen  made  lutween  the  parties,  t  le  [ilaintiti' 
afterwards  liled  a  hill  to  dissolve  and  wind  up 
the  }iartiierslii|i  as  if  no  such  award  had  hecii 
made,  and  swure  that  he  was  advised  and  lie- 
lic\ed  the  award  was  invalid  :  -Held,  that  tlii.s 
)>ill  was  not  evidence  against  him  to  shew  that 
lie  li.id  so  treated  the  award,  liilt  that  he  should 
not  have  used  the  award  to  suiiport  his  ease, 
and  on  this  ground  the  new  trial  was  granted 
witluuit  costs.      Diiiijii  V.   Sli'irnrl,  '2H  i}.  B.   l[)'2. 

A  person  hecame  surety  for  .iiiotlier  for  tlie 
due  discharge  of  his  duty  as  agent  in  the  [iiir- 
cliase  of  w  heat  foi-  a  mercantiht  lirm.  .-Vfterwards 
the  agent  and  his  inincipals  entered  into  an  agree- 
ment for  partlierslii|i,  and  during  the  eontiu- 
nance  thereof  he  ))eeanie  indelited  to  his  co- 
jrirtners  in  tiie  sum  of  I'T'iO ;  and  the  surety 
Iiaving  lieen  called  upon,  executed  a  confes.sion 
of  judgment  for  the  aiiKnint  of  his  princijial's 
indelitediicss,  in  ignorance,  as  he  alleged,  of  the 
fact  that  the  agency  had  i,'ea.sed  an(l  a  partner- 
ship lieen  formed.  I'lion  a  liill  liled  to  enforce 
the  judgment  against  the  s\i.ety,  the  court, 
under  till!  circumstances,  directed  a  reference  to 
ascertain  what,  if  any,  portion  of  the  deht  for 
which  th(!  assignment  was  given  arose  in  respect 
of  dealings  during  the  agency,  reserving  further 
directions  and  costs  ;  or  if  the  plaintitis  should 
decline  this  reference,  then  that  the  liill  should 
be  dismissed  with  costs,  (inuilirhitiii  v.  VVic 
Jiaiik-  uf  i'pjKr  Cauiula,  i)  Chy.  39. 

One  partner  of  a  tirni  gave  as  security  for  half 
of  the  partnership  indelitedness  a  mortgage  on 
iiis  separate  real  estate,  the  other  partner  gave 


an  indorsed  note  for  the  remaining  portion  of; 
debt.    .Sulise(|uently  payments  were  made  ti.; 
creditor  on  account  of  the  joint  delit,  wliii  i, 
credited  on  the  note,  claiming  to  hold  the  m 
gage    for   the   entire    halaiice  :    -  Held,    that 
assignee  of  the   mortgagor  was  entitled  tn  L 
one-half  of  all  sums  which   had  lieen  ]iaid  <>i;' 
the   jiartnership   assets   on   account  of  tin  .i, 
credite(l   (in  the  mortgage   seeurity.     J/o../'. 
Uiililill,  II  Chy.  tilt, 

H.  I',  and  \.  V.  carried  on  business  und>r; 
name  of  l(.    I',    i^    hro.     'I'hey  afterwanU 
solved    partnershiji,    and    each    cairied    mi   j 
Imsiness   in    his   own    name.     ,Snlise(pienil\ 
assigned  his  husiness  to  the  [ilaintitf,  with  a^r 
rity  to  carry  it  on  in  II.  s  name,  and  tin  ii  • 
sons  of  N.  I*,  carried  on  a  similar  liusin(--ci 
door,  under  the  linn  of  II.  I'.  iV  ( 'o.     An  inn 
tion   to  restrain   the  use  of  that  name  w,i.  • 
fused.     AiL'iiiii  V.  I'i/xr,  I.jCliy.  .")SI. 

Under  the  statute  to  amend   the   law  of 
perty  and  trusts,  the  court  made  an  oi.i. : 
proving  of  a  pioposed   sale   to  a   ]iartiii  r  .  • 
intestate's    interest    in    the    ]iartneiship   a-- 
Kr  iJitiic  St.fKiuii.'<,  -Chj'.  Cliainl).  'MO     Mn 
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TATKNT  roll  INVENTIOX. 

1.    Sen.) KIT  M.VITKR. 

1.  Hvviriillii,  L'TOO. 

2.  Ciiiiihiniiliuii,  -702. 

3.  Prior  r.'or,  •.'703. 

II.    liKSIIiKNCK   OK    I'Ari-.NTF.K,  '270"i. 

III.  Sl'ECIKICATKiN,  2705. 

IV.  iNFUINdF.MENT. 

1.  /'iirliriiliirs  III'  liriuchvA  wi'l  ' 
linn,  •J70fi. 

2.  Plfudhhi,  •270(i. 

3.  Injiiiirlhiii  In  Iliflrn'tn,  2707. 

4.  Ollnr  CiuLt,  2708. 

V.  AssniNMMST,  Lni'.NsKs,  Sale  ant 
ALTIK.S,  2710. 

VI.   MiS'ELLANEOU.S  Ca.ses,  2713. 

[Till'  priKiiil  net  ri-'iiiicl'imj  piitinLt j,,,- 
lions  It  .!,'i  Vict.  c.  Jtl,  J).,  Iii/  ir/tir/i  ii'l  nlh 
lire  nixali'd  noj'iir  n.i  tin i)  initi/  hi:  iiii-nc 
lliercwifli.  J  Thii  (tct  in  nmemli'd  1)1/  30  Virt. 

I.  SiBJEcr  MArrER. 

1.   Gi'iii'ritlli/. 

Quiere,  whether  the  patent  in  this  cas.-.  j 
was  for  an  improvement  in  the  form  of  tin  i 
board  in  ploughs,  called  the  "(Jain  Twist. 
not  for  an  imjirovenient  which  is,  in  the  In.. 
of  8CC.  21,  of  C.  S.  (".,  e.  34,  "simply  iImi. 
the  form  or  the  proportion  of  any  niiuli: 
eompiisitiou."  If  so,  it  should  not  lie  dn' 
j  discovery.     J I  untinijdoti  v.  Lutz,  13  (-'.  I'. ! 
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iigpfirtion  iif ; 
x'li'  iiuuU'  ti. '. 
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If  plaintiff  olitaiiicil  a  patent  for  a  platform 
tlio  priin-'iiili.'  ami  for 


rr.K,  270.-.. 


i-Ktchis  aii'l  ' 

ruin,  "JTOT. 

,  Sai.k  a^I' 

;s,  -2713. 
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BClll. 

mti'iii.    Ill 


liini.    cniistriH'tcil   upon   tlio   \m 

I'liiiHMr  of  mixing;  water  for  aiiiuials  to  drink 
nni  wells  liy  their  own  weight  and  act.  the 
i.tiiiii  ehdiniiiK  siieh  priiieiple  as  his  in- 
fcir  the  iiifriiiKeiiieii' of  tlii.s 
tent  it  appealed  that  an  inelined  ,  latfoiin 
irkiii  '  npim  a  fiileniiii  led  up  to  the  troii>;h, 
ill  tiia't  lieiiiH  ilel>lessed  hy  the  weight  of  the 
ill!  il  «lieii  mil''  theti-oiigh,  it  toieed  ili.wiitlie 
odtnii  md  .iiid  |iliiiiL'er,  with  which  it  was  eon-  ( 
Set.  ,i,  thus  iliiviiiirtlie  water  iii>  ajiipe  iiiti.the  ; 
iMi.'li.     Tiiire  was  iiiithilig  new  in  the  dillereiit  ^ 

it'i.r  ill  the  priiuipleoii  whirh  they  prodiieed  j 
ir  ,  lle.t,  hut   the  iinvelty,  if  any,  wa.s  in  the 
ihiii.itii'ii:      Held,  that  the  patent,  not  l.eiiii; 
su.heoiiihiiiatiiiii,  I'ut  for  the  principle,  could  | 
nM  II.   siistaiiicd.     Seiiilile,  that  the  iililizing  the  ;  hod 
inatiii.  t    of  llie   aiiiiiial   tn  seek   water   was  the 
dlly  novelty,  and  that  this  could  not  lie  the  ,suh- 
jaOt  111  a  ii;iteiit.     The  iiifiiiii,'eiiieiit  complained 
ol  Mas   .1   piiiiip  for  wliieli   defendant    had  oli- 
tailied  a  pateiil.  and    it   was  olijected   that   this  | 
patent   was  an  answer  to  the  action   until  set 
iZb)e  •    hut.    Seiiihle,    clearly    not.     Mi  frill   v. 
fliilj^;,;-,  L'l;  (.>.  IS.  4!>. 

an  action  for  infriiigciiient  of  a  |iateiit,  d"- 


&> 


ai^„>,|  ;is  ••  a  new  and   useful   imiirovi'ineiit   in 
Icoiistnutiou  of  steam  anil  water  saw  mills," 
bpiaii  d  fioiii  tli;'  spccilic;itions  that  what  the 
fcntcc  clai'ued  as  his   invention  was  "  gener- 
the  siiMplicity  of  construction  of  the  saw-  I 
[.iiid  iiiikiiif,'  it  portahle,    Imt  speei.illy  the  ' 
di»tt  a|ipliiMtioM  of  steam   or  water  power  liy  i 
th^eoiiiieitiii'.'  rod  or  sh.ltt  H  to  drive  the  eircu- 
lartiiw."     I'laiiitiir.  the  assignee  of  the  original  | 
pkleiitce.  proved  that  apparently  his  plan  was 
thelirst  ill  which  tin:  direct  ap|ilicatioii   of  the 
motive  p.iw.r  was  made  to  drive  circular  saws, 
bytlariii^  till   saw  at  the  end  of  the  shaft  to 
iMtfch  the  motive  iiower  was  directly  a|p|ilied, 
ilHlfby  saving  tlij  use  of  the  lielt  and  Jiulleys, 
^3fhiih  the  second  sliaft,  to  which  the  saw  had 
nttuhed,   was   turned,   ami  discontinuing 
hliixft  also,     b'or  the  defence,  it  was  shewn  ! 
tthe  "iliivct  action"  jilaii  had,  longliefore  the 
(of  til.'  patent  in  i|U  stion,  lieeii  applied   to  : 
'  stc  iiii  ciciiies,  loi'i  motives  and  machinery,  I 
tlwlfcnly  novelty  apjiearing  to  lie  in  the  discon-  j 
tiolikiiee  III  the  second  shaft  in  driving  a  circular 
■ftir^     'Pile  jury  were  directed  to  eiKpiiro  w  hetlier  ' 
♦hilnveiitioii  was  new,  or  whether  it  w.is  a  new  ' 
atioii  (if  an  old  invention  t.i  the  proiielling  ' 
circnl.ir  .saw,  and  they  found  for  the  plain-  | 
Will  that  the  patent  was  for  "a  now  .•ip[pli-  [ 
I  of  an  old  invention  to  the  jiro[ielling  of  a  ; 
ar.-iw:"     Held,  tli't  uiion  this  direction  | 
prdi.t  could  not  he  supported,  and  that  tlu 
rqii.  stiou  w:i.s,  whether  the  invention  was 
[an.l  useful.     Seiiilile,  that  the  invention  or 
Iveiuiiit.  cliimi'd  hy  plaintill'  in  this  e,v.so, 
ot  til  ■  suhject  of  a  patent.     The  saving  of 
ran  1  expense,  and  the  production  of  a  now 
efi'l  result,  cannot  alone  support  a  patent ; 
an.<t  hi'  sipiue  invention.     The  ;ict  or  contri- 
Iwlii.  Il  is  the  auhiect  of  a  patent  must  l)u 
land  it  is  Hot  sullicicnt  that  the  (diject  or 
Rtiou  of  a  contrivance  is  new  if  the  con- 
ce  it.sell  he  old.      WaUroM  v.  liithai),  'JO 
I2«. 

pliiutilTohtained  a  patent  for  a  new  and 

uiiprovcinciit  on    niacUinus   for  bending 

jfor  making  chairs,  and  other  purposes,  ana 


sued  the  defendants  for  infringenient  of  it.  By 
the  old  process  the  wood  to  1m.  hent  fur  the  liack 
of  a  chair  wa.s  placed  mi  an  imn  strap,  one  end 
resting  against  a  tixed  shoulder  n|imi  the  strap, 
the  other  cmitined  liy  a  niovalde  shoulder,  w  hicli 
was  tighreiied  against  the  end  of  the  wood  liy  a 
wedge,  ill  order  to  give  the  end  pressure  required 
til  ]irev(.nt  the  wood  frmii  breaking  or  s]iliiitcriiig 
in  lieliding.  In  the  iil.iintirt's  ni.ichilie  a  screw 
w.is  used  in  pi  ice  of  the  wedge,  and  hy  it,  luit 
not  liy  the  wedge,  the  pressure  emild  conven- 
iently he  reoulatcd  and  adjusted  during  the 
liending.  W  ith  the  wedge,  too.  only  a  siiiLde 
curve  or  seiiii-ein  le  fur  the  hack  of  the  di  lir 
could  he  acc.iiiiplishe  1,  while  hy  the  plaiutill's 
niachine  the  two  ends  of  the  hack  pii ce  could 
he  iieiit  down,  sii  a.s  tn  connect  with  the  scat  or 

lody  of  the  chair  .is  side  pieces.  This  .ilso  was 
..Heeled  liy  end  |ii'e..-snre  with  the  screw  ;  and 
the  side  piece  .and  hick  were  thus  formed  out  of 
one  piece  hy  cmitiniimis  ).ressure.  instead  of 
from  separate  piece's.  Seinhle,  tli.it  the  use  of 
the  screw  to  iirnduce  the  end  pressure  ciiuld  not 
lie  the  suli.ject  of  a  patent,  thmiLdi  the  construc- 
tion of  the  side  and  hack  in  one  piece  might  he. 
Iliiiiitlliiiii  v.  li'iiniiiiiiri'li  /■'uriiihiri  Mniiiii'iirliir- 
inn  ('"■,  •'<!  Q-  I!-  4I.S. 

Tin..  sim]ilicitv  of  an  invention  is  no  reason 
why  a  p.iteiit  therefor  slimiM  not  lie  jirotceted. 
/•oin//  v.  Iii<ili>i,    \:\  Cliv.   :!SI  ;    }■((^.y  V.  <lriitl 

Wi'Miri,  n.    W.  ro.,1'4  Ciiy.  -I'.t.-). 

AVhere,  therefore,  l»y  a  simple  contrivance  of 
cutting  away  a  portion  of  the  log  out  of  which  a 
puinii  was  to  he  niannf.ictuicd,  thus  giving  it  the 
form  of  a  chair,  and  liy  the  iiitriidiictioii  into  the 
tuhe  of  a  conic.il  tulie  through  which  the  piston 
worked,  the  idiintilV  had  been  enable  I  to  con- 
struct a  force  pump  made  of  wood,  the  court 
restrained  the  infringement  of  .i  jiatent  iirocured 
therefor.     I'mr-ll  v.  IIljI-ii,  l.'l  (.'hy.  :t.Sl. 

The  invention  of  an  inclined  plane  in  a  certain 
form  and  jiositimi,  ,as  a  nieans  or  .ipidiince  for 
directing  a  tmd  eutte'r,  so  iis  to  jiroduee  sjiiral  or 
curved  groovi.s  in  .i  roller  :  -Hi  Id,  a  proper  sub- 
ject for  a  patent ;  the  simplicity  of  a  new  contri- 
vance being  no  objection  to  a  patent  for  it. 
Siiiiiiiicr.*  V.  Alii'll,  15  Cliy.  TV.Vl. 

The  plaintill"  had  obtained  a  patent  for  an  im- 
proved gearing  for  driving  the  cylinder  of  thresh- 
ing machines,  and  the  gearing  w:us  a  considerable 
imiirovenient ;  but  it  apiieaivd  that  the  s  mie 
g(!aring  had  b'cn  pievimisly  used  for  other  ma- 
chines, though  not  before  ajiplied  to  threshing 
machines  ;  —  Hel.l,  that  the  novelty  wms  not 
snilicient  to  sustain  the  patent.  Alull  v.  Mr- 
/'lirr.inii,  17  ' 'hy.  -'.i.  Atiirmed  in  Appeal,  18 
('hy.  4:17. 

See  Xurl/i  v.   Willi't,ii-<,  17  Chy.  179,  p.  2703. 


2.   Coiithiniillon. 

A  patent  i,?  good  for  a  combination  of  old  or 
before-used  inventions,  as  well  as  for  an  entirely 
new  one,  provided  the  p.itentee  does  not  claim 
it  as  an  invention  new  in  all  its  parts,  but  merely 
for  the  improvement  in  the  eombinalimi.  Him  rif 
V.  Jniliilr,  mil/  Klin  rij  v.  Ili-liji,  11  i'.  P,  KM). 

The  plaintilF  (ditained  a  jiatent  for  a  platform 
pump,  eonstrncteil  upon  the  primnpli,  and  for 
the  purpose  of  raising  water  for  animals  to  drink 
from  wells  by  their  own  weight  and   act,   the 
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BiKicilii'Jitinii  iliiiiiiii^'  such  ])nii('iplo  a.s  his  iiivcii- 
turn.  Ill'  siii'il  for  till'  iiifriiiL!iiiiiiit  iif  tliiH  p.i- 
ti;iit.  it  iiiiini.vrc'il  th.it  an  iiu'lincil  |il,'itfiiriii 
Wdi'kiiij,'  upiiii  ;i  fiilrniiii  lol  up  tn  the  trimj^h, 
ami  th.it  liciiig  ilipn  sscd  \,y  the  wi'ij^'ht  of  the 
iUiiiiial  w  hi'ii  iio:ir  thr  ttini),'li,  it  furccil  down  thi^ 
pidtoii  loil  anil  plnn^'cr,  witli  whicji  it  w.w  con- 
Mcuti'cl,  tliiin  (hi\  in;;  till'  w.itfi'  up  .1  pipe  into  thi^ 
troni^h.  'I'hcit'  w.m  iiothini,'  new  titiuT  in  tlic 
ilitl'iTcnt  pirts  or  in  the  jiriniiplf  on  vvhicli  they 
piodnir.l  tiiiir  cH'cct,  hilt  tile  nipviltv,  it'  .'iny, 
wa.s  in  thr  I'oniliin.ition  :  llchl,  that  the  patent, 
not  hiin;,'  hir  hikIi  coinlMnation,  hut  for  tho 
pi'ini'ipic,   I'ouhl  not  lio  HU.Htaiiii'd.     Mtrrilt  v. 

i'i,ii.^;ii.\  •-•(;  (,».  !!.  4!». 

Thi'  plaintitV  introiliu-od  into  a  diiini  stove,  in 
addition  to  a  spiril  llnr,  which  iiad  hccn  picvi- 
(lusly  in  usf,  a  ccutic  pipe  chiscd  at  tliu  sides 
anil  open  .-it  holii  Imttoni  and  top,  as  a  iiuans 
of  ]ii'odiicini.  a  ei'catci'  amount  of  heat,  ami 
(iht.iiiKil  a  patent  for  "the  spiral  line  in  eon- 
lieetion  witii  the  pipe  in  the  eentie"  :  Held, 
that  tiie  iiniiiovciiient  did  not  involve  any  new 
principle  or  new  coinliiii.ition,  and  tiiat  the  patent 
was  void.     Xurlli  v.    H'illitiins,  17  I'hy.  17'J. 

'rhou;;h  till!  iiiiniher  of  nieeh.inic.il  jmwers  arc 
limited,  their  coinliiiiations  may  he  very  nniiie- 
rous  ;    and    a   new    coiuliination   of    previously  ! 
known    iiniileiuciits  or  eleiiunts   is   the   proper  | 
suhject  of  a  [latcut.    I'lilnr  v.  Si/lc  .iti  r,  •_'.'{  Cli 

rm. 


tion,  hut  meanwhile  in.wle  use  of  it  in  his  u  i, 
hIioJ).  Five  years  or  more  afterw.irds  he  ad. int. 
or  invented  a  eontrivanee  which  was  not  u, , 
hut  which,  in  eonnection  with  the  inclined  plan, 
inereased  >,'ri'atly  the  value  of  the  m.ieliiiie  ;  ,,i 
he  then  took  out  a  p.'itciit  for  the  iinpin' . 
in.'iehiiie  ;  Melil,  that  iiotH  ithst.'indiii>,'  lii^  pn,. 
use  of  the  orij,'iiial  niaehiiie,  the  p.itciit  \\as\;i|,' 

entitled  to  the  ,\,i" 


'ly- 


In  \\;\.\,  1S(!4,  one  V  ohtained  a  patent  for  an 
"improved  chair  for  preventing  holts  or  nuts 
from  liecoiiiiiiL;  loose  or  insecure  ;"  and  the  in- 
vention w.is  liy  the  patent  itself  descrihed  as 
cmisistinn  "in  the  li|)iu'd  chair  in  eomhination 
with  the  heads  or  nuts  of  holts;"  and  in  the 
spccilic'itions  the  invention  was  descrihed,  jiartly, 
as  follows:  "The  chiiir  is  constriictinl  with  a 
raised  ed;,'e  or  lip,  and  extending;  over  a  part  ol 
the  whole  lenutli  of  its  surface.  This  lip  is 
formed  .iiid  made  of  a  siiitahle  sliajic  and  ileptli, 
so  as  to  he  in  coiist.iiit  contact  with  the  heads  or 
nuts  of  the  holts  |)  .after  they  are  jilaced  in  jiosi- 
tion  and  lirmly  screwed  to  the  str.ips  and  rails, 

as  (hewn,     it  will  he  seen  that  the  uiiiier  iiortion    riV  ...; 

...         I     ■      »  i-   .•  ..  Ill-  •  lollowinj,'  : 

ot  the  eii.iir  at  \;  lornis  a  seat  or  cheek   tor  re- 

ceiviiiL;   the  sides  of  the    nuts  or  heads  of  the 

bolts,  and  which  will  entirely  pr.veiit  the  holts 

from  'working'  loose  or  dropping  out   of  their 

places,    from   the   viliration   of   vehicles   passing 

over  the   r.'iils,   or  from  other  causes":     Held, 

that  .lithough  rails,  ch.iirs,  lisli  pl.itus,  and  screw 

bolts,  had   long  been  in  use  sep.irately  on  rail- 


and  tli.it  the  patentee  w.is 

sive  use  of  the  inclineil   plane.      .Mowat,  \  .  i 

diss.     Siiiniiii  I'M  \.  .Ml' II,  {."iChy.  ."i.'t'J. 

The  inventor  of  a  new  machine,  bi'fore  tiki; 
out  a   jiateiit,   erected  and   sold  a  in  n-liiiic  ,1^ 
bodying  his  invention,  anil  the  |iiinli.iser  lu,i 
in  use  for  three  years  liefore  the  inventor  u 
eiired  a  patent.     The   m.ichine  so  soM   was  i 
jint   up   for  the    purpose  of  expcriiiicntiii.:, 
was  sold  as  a  complete  inaeliine,  and  was  |i| 
in  the  premises  of  the  punhaser  in  order  tL,- 
might  ri;a]i  the  prolits  expected  from  its   i 
Held,  that   the   inventor  liad   lost  his  iii:lii  • 
patent.     Ilissid  V.  Ciiji/iiii,  I'.K'hy.  ti'.".!. 

It  a]iptared  that  a  uiaeliine  had  been  iisc  .i 
many  years    in    the    rnited    St.-ites  wliicli   i 
formed  the  same  work  ;is  the  |iliiintiH 's,  l,i  ■ 
w.-is  too  exp-.nsive.      The   plaintiir  hid  h.  .  i, 
ployed  in  defendants'  factory  in  beiidiiin  fm  ,i 
three  months,   and  was   asked   by   the   l.ii,. 
"to  study   up  an    invention   or   ajipai-atn- 

!  bending  ch.-iir  still?'.  "     He  diseovcreil  the  III 

i  tion  thatsinie  night,  about  the  1st  of  Miy. 

!  next  morning  explained  it  at  the  f.-ictmy, 
mai'hine  was  constructed   there,  defeiid.uit-  . 

'  jilying  the  materials  and  the  bl.icksniitir. 

'  carpenter's  work,  and  was  used  there  for  .  h 
until  alioiit  the  14th  of  .Inly,  when  the  pin 
applied  for  a  patent,  many  persons  in  def<  nl . 

;  employment  being  aware  of  its  constriirti.ii 
o)per,itioti.      It  appeared,  also,  that  other  p. i- 

'  ill  the  lactory  as  well  .-is  the  plaintill'  liul  * 
employed  in  trying  to  devise  such  an  .ippu  ■ 
and   tli:it    when   this   w.is   found   siu-ce^iiil  -. 

I  in:ili,igcr  s.-iid  he  would  |>:itent  it  lor  the  f,i. ;  - 

I  to  which  the  pi  lintill'  did  not  then  object.  ! 
plaintill'  never  iiifornieil  dcfeiidaiits  of  hi-  ,n 
cation  for  the  patent,  which  issued  in  '  i,t 
Held,  that  then-  had  been  a  jiii 
user  of  the  invention  with  the  jiliiiitill's  ,:.'.;■ 
and  allowanee  before  he  ,i]iplied  for  tie-  |.;: 
so  as  to  destroy  his  cl.iim  to  it.  /itm  ' 
liiniuiKiiirlllc   FuniiUu-i-    Miiiiiij'iicliirin'i  ' 

Q.  H.  4i:(. 

To  inv.ilidate  a  patent  of    invention  ..n  - 
ground   that  the  suhject  thereof  «,is  in  i 


lee  .1' 


ways,  still  the  present  combination  was  audi  as  ;  use  in  any  of  the  provinces  of  the  1> 


to  elleet  a  new  jiurpose,  and  as  such  formed  the 
proper  subject  of  a  patent.  Vdfcs  v.  (I'mil 
(IVW/'/Vf  /{.  \\\  Co.,  24  Chy.  V.)X  Kever.sud  in 
Ajipeal,  ITtli  Deeemhor,  IS77.  I'attoraoii,  J., 
diss.     Not  yet  reported. 


.').   Prior  Usur. 

Action  for  the  infringeineni,  of  a  p.atent.  Plea 
that  the  invention  w.-is  not  now,  hut  had  been 
puhlioly  used  and  vended  in  a  foreign  eountry : — 
Helil,  a  good  answer.  Vdiiimrinaii  v.  Lcoiuiril, 
2  q.  li.  72. 

A  m.ieliiniat  invented  a  machine  in  which  an 
inclined  plane  w.aa  ap[ilied  for  a  novel  purpose. 
He  eoutumplated  further  inijiroving  his  iuven- 


more  than  a  year  jirior  to  the  applicatinn  ..;  • 
inventor  for  a  patent,  such  use  need  not  lie  ;,; 
to  have  been  with  the  consent  of  the  iiu. i,; 
but  to  invalidate  a  patent  <in  the  ground  thi-- 
subject  was  on  sale  in  any  of  such  pro\  in.. 
that  time,  it  must  be  sln^wn  to  li.-ive  h  .ii - 
sale  with  the  consent  or  allowance  of  tln'i::- 
tor.  In  this  respect  sec.  li.  and  sec.  3'.',  sill- 
2  of  the  Act  of  K'<72  (.S.J  Viet.  c.  2(),  D.)  i-.r" 
pond  ill  their  provisions.  I'alrtc  v.  Siin-' 
'lA  ("liy.  .573. 

All  inventor  had,  in  ISfiO,  obtained  .-i  ii- 
in  the  province  of  New  lirunswiek,  win - 
April,  1873,  w.is  extended  over  tin-  il 
Dominion  under  the  Patent  Act  of  IS7'.' 
which  proved  innper.itive  by  reason  of  an: 
intentional    defect    or   insulliciency  in  tlii 
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(if  it  ill  lii>  \v 
rwarcln  !»•  :i'l  i  ■ 
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fur    till'  imi'i- 
i^t.'Uiilinn  lii-  |ir;  ■ 

!•  IKltl'Ilt  Wil«  \,ll 

Mv>\  ti>  Hu'  1  \il 
u.      Mnwat,  V.  I 
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Iiini',  lii'fori'  t  iki:. 

llll    il   IIMcllillr    .1. 

If  |mn'li:iHi'r  lu.;.-; 
i   tlie   ilivi'lltor  |r 
111   Mt  HI  ill  I   \v;n  I  :  • 
I'XlH'liliii^iitiM:;,  I . 
lie,  and  was  |ii:iM 
ifl  ill  iiiiKt  tliat 
toil  from  ilH  iiM   - 
lost  liis  riytit  !■  , 
IK'liy.  tW'.l. 

.'  liail  liiHMi  umi'i  '• 
Slati'H  wiii<li  i-- 
(•   )il;iiiitill"H,  Km:  . 
iiititV  Ii.kI  'h-|''i  ''Kj 
ill  liLMuUiii,' fill': 
,.il  l>y   tlit^  '"'■^"•ij 
1   iir   apvaiati^  ; 

IMCdVLTl'il  till-  iii\.; 
tin;  iMt  of  M:iy,  . 
,t  tlu'  fai-tniy.  1: 
en",  iU'ft'llil:ilit-  .; 
K!  blai'UHMiith's   /.'I 

soil    tlll'l'l'  fill'  'li.   ' 

/,  wliou  till'  pi  uir 
crsiiim  ill  ili'li  U'l.i: 

its  iMiiistnu'ti'iii  u. 
|ii,  that  iitluTii.r- 
lilaiiitilV  li:iil  !' 

•  siu'li  all  aii|i.in:, 

liilUlll    SlU'l'l's^lul 

lilt  it  fur  tlic  l:i' 
it  tlii'ii  iiliji'i't. 
•uilaiits  iif  111-  \ 
h   issiii'il  ill  '  I  ■!  - 
•(■  Iriil  lii'i'ii  -A  yv 
111'  |il,uiitiH"s  li'U- 
lilii'il  for  thr  ]'i; 
to  it.       Ii'<„r 
i„iij'((i'liii'iii'j  <   ., 

|>f      iuVl'lltioll     nil  • 

■n.'iif  was  ill  ]', 

llf    tlu'    |)iillUlli' V 

\\K\  ainilii-atiiiii   ' 
(..  iiooil  nut  111    . 

Mlt    of    till'  lll\      ■ 

the  ynmiiil  llii" 
[f  sUL'h  \iniviii'" 

tn  liavi'  li  .il- 

liwaiioo  of  til''  i:. 

lanil  soo.  Wl,  -" '■ 

lot.  o.'2(),  111'" 

J'dirk    V.    >';/ 

J),  olitaincil  a  I* 
niuawit'ki   "'i'- 

;(l     over     till'   »- 

Act   of    IS?-' 
J»y  ro:v8ou  lit  :!"■ 
Itlicicucy  in  tlu 
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rintii.n  nn-1  Ki»'i'ilii''»ti"i>.  "'"'  tl"'  iiiv.intor 
»JiiL,'  snrri'M.liiiil  tliiit  patnit,  .il.taiiii'il  oiif 
nn  till'  Hiimiiii'Ki  K"^*'"""'"'  '"  '''^""*'  '"  '"-"' 
r,laiiii'"itli  ananiiiiili'ilili'S'i'iii't"""  ■■""'  «l»*"<^''- 
ktiiiii  till-  till'  iiiii'Xiiiri'il  tiriii  of  till)  one  ho 
Iri'MilVr.'il  :  ll.lil,  that  thu  piinr  usit  of  the 
(ciitimi  MO  iiati'iiti'it  ill  N<  "  Hiiiiis«  i.'k  (aii.l 
mlt'ill  uaH  nut  such  a  iisi'i-  uh  iiivaliilati'il  tin; 
lent  of  I.S74.  /'-. 
Ileo  Al-ll  V.  Mrl'h.rs,.,,,  17  Cliy.  •-•3,  i..  L'TOl'. 


II.    I!i:s|IiKNrK  OK    I'.VfKNTKK. 

^ctimi  fof  infriiii{fnu'iit  of  a  jatuut,   by  the 

llll'.      I'lra,  anioii;;st  othiTH,  tli;it  the  patt;ii- 

iwas  nut  iit  till'  tiiiii'of  ^laiitiiiKof  tin;  iKitcnt 

Biiliiit  in  this  |iriiviiiii'.    'I'hi'  I'viilciii't;  slifwcil 

,  till'  patiiiti'i'  hail  livi'il  in  tlu;  I'liiti'il  StatcM 

(niaiiv  yrais   licfnrc    IS.'iO,  whin  hi;  uaiiit;  to 

Rila.  Ir  iviiii,' his  family  lii'hiiiil  liliii,  aint  ;ip- 

fiir  thr  pati'iit  ;  ho   ii'iiiaini'il  until  alioiit 

wi'i'ks  after  it  wan  olit.iiin'il,   anil   licini,' 

(I'lsslul   ill  ilisiHisiiiL'  of  it,  In;   ri'tiiriit;il  to 

talis,  will  If  Ik;   hail  siiifi;  fiintiniioil,  ami 

to  111-  aftfi'warils  .siilil   his  i-i;,'ht  to  tin;  plain- 

r.fli.if  fuiiiiii;,'   to   this    priiviiiff,  he    hail 

kni'l  I  patent  for  hi.s   inveiitiun  as  a  liti/.en 

he  luiteil  .'^t.itfs.     A  Vfiilict  was  foiiiiil  for 

iilant  -fiifialty,  altlniiiLrh    thfi'f   were  other 

I  nn  wliii'h  the  plaintitr  was  ilf.iily  eiltitlt'il 

iceeil  :      llflil,  that    it  wulllil    lie    useless  to 

;  11  new  trial,   lieeaiise,  althoiijjh   the   issue 

was    ininiiteiial    -the    statute    rfi|iiiriii;{ 

iiiff  iiiily  at  the  time  of  makiiij^  applieatioii 

|lle  p  ili'iit     yet  the  eviileiiei;  sheweil  elearly 

till'   patentee  was  not  then  a  resilient,  anil 

ndaiit  wiiiilil  lie  alloweil  to  anninl  his  plea. 

|u  i-  Itiiliinsiiii,  ('.  .1.,  that  the   inventor 

hImi   111'  a  resilient  at  the   time  when  he 

^8  tin-  ilisenvery.     (itinere,  as  to  the  otfeet  of 

ftti'iilfi'  h'lvim;  previously  olitaiiieil  a  ])ateiit 

I'liiteil  States.     l>rhjij-<  v.  liiunl  it  iil.,  13 

64-J. 
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111.  Si'irinrATloN. 

jiliiiitiir  el.iiiiieil  a  piteiit  for  jv  iiew  ami 
iliiprnvfiiii'iit  ill  the  eunstriietiiui  of  saw- 
dcMiiliiui,'  his  inveiitiun  thus  :  "  What 
mtes  the  inveiitiun  is,  generally,  the  sini- 
of  1  iiiistiiictiiin  of  the  saiil  saw  -iiiill,  ami 
nukkJng  it  pnitaMi;  ;  hut  espeoially  the  ilireet 
•ppliOfttiiiii  (if  steam  or  water  power  liy  thu 
COniHtctin^  iiiil  iir  sli.ift  H  tu  drive  the  circular 
B»W»*  <hi  the  ilrawiiij,'  the  circular  saw  was 
1(1  tu  the  eiiil  of  a  shaft,  the  other  eiiil  of 
Iwns  eiiiiiieutfil  directly  hya  crank  pin  and 
kI  1 1  with  tlu;  engine.  In  an  action  for 
jing  this  patiiit,  the  evidence  sliewed  that 
Br  mills  a  .shaft  had  been  long  in  use,  to 
.'the  fireiilar  saw  was  attached;  but  that 
this  l^ft  was  tinned  by  a  belt  ami  pulleys  con- 
neotWwith  the  shaft,  which  by  the  plaintiff's 
inveiriiiou  was  cmiiieeteil  directry  with  the  cir- 
calaraaw  ;  ami  that  the  novelty  therefore  con- 
siatad,  not  in  the  direct  application  of  the  power 
to  tte  last  nii;iitiiiueil  shaft,  nor  in  the  placing 
the  wcular  saw  on  the  end  of  a  shaft,  but  in 
pl*«>a|  the  saw  oil  the  shaft  to  which  the  power 
■WM  Wrectly  apiiliwl,  thus  dispeusing  with  the 
othar.ihaft:  Ilelil,  that  the  jiateut,  apecitica- 
tioDi  And  drawing,  sullici(;utly  shewed  that  the 
170 


]ilaiiitiir  flaimeil  iw  a  new  inventiuii  wli  it  ap- 
peared by  the  eviilence  to  be  ho.  Sniilh  il  ul,  v. 
linllntHl,  21  y.  H.  Vl'l. 

The  above  Hpeeilicitiun  was  also  Held  siilli- 
eiflit  ill  Siiiilh  V.  M'lh'lniifin-,  II  ( '.  I'.  b'lH, 
and   in   tWil,  nniM  v.  Ili^lm,,,  '20  i'.  V.  •-",». 

.Sue  Eiiin-y  v.  /mh'i-,  II  ('.  I'.  lOH,  infra. 


IV.   Im-|{im;kmknt. 

1,   Piirl'tniliiri  of  /Ir'di-ln-s  ami  oUjii'tiimn. 

Tn  an  aetioii  for  an  infringfiiifiit  of  plaintiir's 
liati'iit,  upon  an  unlfr  that  iliffiid  tnt  shuiild  de- 
liver tu  till'  pi  lintitr  partifiilai's  of  any  uliifi- tiuiis 
oil  which  he  inti'iiilfil  to  rely  in  siippurt  of  his 
idea,  that  the  inveiitiun  was  not  new  but  had 
tiei'ii  wholly  and  in  part  used,  iinntiscd  and 
vended  in  'ireat  llritaiii  liffurc  the  ]iatent  t  - 
Meld,  that  a  iiuticf  that  he  inteinlfd  to  objeet 
at  the  tri.il  to  the  patent  .iltugfther,  as  being 
granted  for  what  was  nut  a  new  invention,  was 
sutiieieiit.      MilU  v.  S<;,tl,  ')  (^   1$.  3(10. 

The  efTect  of  f.  S.  O.  c.  34,  s.  iO,  sub-s.  '2, 
enacting  that  the  prucffdiiig  on  a  writ  of  sci.  fa. 
to  rf|ifal  a  jiatfiit  sli.ill  be  "  aefui'diiig  to  the 
law  and  iiiai'tii'i- of  the  ('uiirtof  (.biccii's  lieiieh 
in  Knglaml,"  is  to  intruiluee  the  Impcri.il  act  1.5 
it  K;  Vict.  c.  .S3:  Meld,  tlnrefurc,  that  leave 
to  deliver  ]iartieiilars  of  the  breaches,  which 
shoiilil  have  been  dclivcrcil  with  tin' dcclir.itiun, 
eiiuld  iinly  be  graiiteil  as  if  tin;  ileilar.itiuii  were 
delivered  de  niivo  ;  and  that  as  the  jury  had 
been  sworn,  and  this,  thcrefure.  ciiiild  nut  be 
done,  a  vcnlict  was  propeily  directed  fur  dcfeii- 
d.'iiit.  'The  ciiurt,  huwivir,  iipun  allidavit, 
alliiwed  the  plaiiitiH'  to  deliver  particulars,  on 
terms,     llnjiiut  v.  Hull,  •!',  (^,  |{.   14ti. 


2.    Phiidiiiii. 

The  plaiiitifT  eonipl.iiiied  of  defendant  having 
infringed  hi.s  patent  ubtaiiii'd  tor  a  new  and  use- 
ful mode  of  generating  and  distributing  hcited 
air  in  dwelling  huuses.  I'lea,  that  the  plaintitl' 
wa.s  nut  tin;  true  ami  tirst  iiiventur  iti  the  s;iiil 
impruveiiieiit  in  tin;  said  dccl.ir.itiiui  nicntiiuieil, 
in  manner,  itc.  Meiiiurrer  tu  ple.a,  ;is  traversing 
something  not  alleged  :  -Meld,  [dca  guod.  MUlu 
V.  Scott,  t)  Q.  B.  "205. 

To  an  action  for  the  infriiigeiiietit  ot  a  patent 
for  the  nnniifacture  of  e.ivetioiiglis  of  tin  or  gal- 
vanized iron,  defembint  pleaded  (I)  not  guilty. 
•2.  That  the  siqiposed  invention  wis  not  new. 
The  evidonoe  [iroved  the  patent  to  have  been  a 
combiuatiiiii,  [lartly  new  and  partly  of  old  inven- 
tions ;  —  Meld,  tint  del'eml  lilt,  under  these  )ileail- 
ings,  could  not  raise  the  ipiestiun  whether  the 
combiiiatiiui  was  claimed  as  being  new  in  all  its 
parts,  or  merely  a  cumbinatioii  of  before-used 
inventions.  .Senible,  that  if  he  could,  the  sjieci- 
fieatiiin  must  have  been  held  iiisiitlicient.  Mnnri/ 
V.    Iinliili',  anil  Bnuri/v.  Ilmliji',  11  C  I'.  lOO. 

A  bill  was  tiled  against  a  joint  stock  compiiiy 
(limited)  to  restrain  the  infringement  of  a  patent, 
to  which  certain  otlicers  of  the  comp.auj'  were 
made  parties,  and  the  bill  alleged  that  "the  de- 
fendants" were  committing  the  acts  complained 
of,  and  prayed  relief  against  "the  defendants." 
A  demurrer  on  the  ground  that  the  otlicers  were 
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improperly  made  parties,    was  overruled  with 

costs,  ttiesD  (itlicurs  being  j)ers(mally  charged 
witli  coiiiiiiitting  the  acts  complained  of,  and 
relief  l)Liug  prayed  against  them.  Clinr  v.  T/ic 
Moiiiiidiii  Vii  ir  C/ivcsi-  Fdclory,  10  L.  J.  N.  S. 
45.-Chy. 

Wliere  a  <lefenda?it  declines  to  admit,  by  sta- 
ting lie  "dues  not  know  or  admit  the  truth"  of 
certain  facts  .illeged  in  tlie  bill,  it  is  incund)ent 
on  tlie  iilaintiir  to  prove  such  allegations,  as  by 
declining  to  idiuit  the  defendant  ineli'cct  denies 
them,  and,  il  he  desires  to  do  so,  may  give  evi 
denec  at  the  hearing  in  snpjmrt  of  such  denial. 
Thererore,  \\  here  the  object  of  the  bill  was  to 
restrain  the  infringement  of  a  patent,  which  the 
plaintill'  .-dlcgcd  was  for  "a  new  and  useful  im- 
provement,'' and  the  defendant  in  his  answer 
ha  ing  stated  that  he  "did  not  know  <ir  ailniit" 
the  truth  thei'eof,  at  tlie  hearing  ofl'ered  to  give 
evidence  of  the  want  of  novelty  in  tlie  alleged 
invention  of  the  plaintill'  as  a  ground  for  invali- 
dating his  jiateiit  ; — Held,  that  he  was  at  liberty 
to  do  so.     J'li/ric  V.  >ii/ln  uto;  23  C'hy.  oTS. 

A  patentee  assigned  part  of  his  interest  there- 
under to  the  plaintill',  who  alone  filed  a  bill  to 
restrain  the  iiifriiigeiiieiit  of  the  patent.  At  the 
hearing  an  objection  was  taken  that  the  patentee 
was  not  a  party  to  the  suit ;  but  F.,  by  his  coun- 
sel, ap])earing  and  consenting  to  be  named  as  a 
plaintill'  and  t<i  be  bound  by  the  proceedings  in 
the  cause,  an  amendment  in  that  respect  was 
directed  by  the  decree  to  be  made,  and  relief 
granted  according  to  the  terms  of  the  ju'ayer. 
Yati.-<  V.  Orcat  ]]\\^l(ni  li.   W.  Co.,  24  Chy.  495. 


3.  Ivjiinrilun  to  llcxtrdin. 

On  the  20th  June,  1857,  letters  patent  were 
granted  to  pl.aintiil'  for  an  im]provenicnt  in  the 
construction  of  the  form  of  the  mouhl  board  in 
ploughs,  called  the  "gain  twist."  And  this 
action  was  brought  for  the  infringement  of  such 
patent  right  by  the  imu.ifacturing  of  a  jilough 
calleil  the  "  (i)ueen  of  the  AVest,"  and  an  injunc- 
tion was  asked  for  to  restrain  the  alleged  in- 
fringement, &c. ,  and  that  an  account  might  bo 
kejit  and  taken  of  all  prolits,  kc,  made  by  de- 
fendants by  such  ii'fringemeiit  during  this  suit, 
and  that  defendants  might  be  ordered  to  pay 
such  iirolits  to  plaintill'.  An  interim  injunction 
was  granted  restraining  the  alleged  infringement, 
which  was  dissolved  on  the  undertaking  of  defen- 
dant L.  to  keep  an  account  of  all  tlie  profits 
made  on  sale  of  the  plough.  At  the  trial  a  ver- 
dict was  renderetl  for  plaintill'  with  Is.  damages, 
which  this  court  refused  to  disturb.  The  plaintiff 
then  moved  to  revive  the  ihjunction  and  make 
it  perpetual  ;  for  an  account  and  payment  by 
defendant  to  L. ;  and  to  make  the  order  on  this 
application  part  of  the  final  judgment : — Held, 
1.  That  the  (juestion  of  infringement  was  not 
open  to  argunient  on  this  application  ;  and,  2. 
That  the  jury  having  found  such  infringement, 
the  iilaintill'  was  entitled  to  an  injunction  re- 
straining defendant  from  manufacturing  the 
improvement  called  "the  gain  twist;"  3.  The 
C.  S.  U.  C.  c.  2.3,  8.  12,  gives  the  court  the 
power  to  grant  an  injunction  restraining,  &c., 
and  ordering  defendant  to  keep  an  account,  give 
security  "or  otherwise,"  as  may  seem  meet,  but 
imt  to  order  an  account  to  be  taken  of  the  pro- 
tits,  or  to  order  defendant  to  pay.  Hunthnjdon 
V.  Lutzetal.,  13  C.  P.  1G8. 


Held,  1.  That  C.  S.  C.  c.  34,  s.  23,  whirh 
gives  to  a  party  wliose  patent  for  iin  inveiitii,!, 
has  been  infringed,  besides  damages,  "tit  1,1, 
costs  to  be  taxeil  according  to  the  course  aiil 
practice  of  the  court,"  does  not  entitle  a  plaintJ!' 
who  has  availed  himself  o'  tlie  provisions  of  th,.. 
C.  L.  r.  Act,  and  claimed  an  injunction,  to  t,(v 
treble  costs  of  his  apiilication  for  the  injunctinu 
.S'.  C,  10  L.  J.  4(i.  -a  L.  Chamb.— Mc'irri.soii.  ' 

In  an  action  for  an  infringement  of  a  patdit, 
an  apjilication  under  the  C.  L.  P.  Act  for  an  j,,. 
junction  to  restrain  defendant  was  ri^fused,  tin. 
patent  being  very  recent,  and  there  being  c,r,i,. 
Ilicting  attidavits  .-is  to  the  rights  (if  the  jd.iint  '1 
to  it  ;  .and.  Held,  that  the  plaintill'  must  lnI  il 
lish  his  title  at  law  before   he   would  be  entitl  1 
to  an  injunction.     Seinble,  I.   That  the  ai)iili(  i 
tion   woiili'   also  have  been    refused    uiuhi   t 
Patent  Act  of  18(1!),  s.  24  ;  2.   That,  to  entitl, 
plaintiff  to  an  interim  injunction  or  account 
must  waive  all  claim  to  more  than  nominal  n 
ages   at   the   trial.       liuiKitlwii   v.    Jidiniim 
Fiinit/iiri'  Jtdiiiij'dcfitrliijj  Co.,  5  P.  il.  I!).")-! 
L.  Chamb. — Owynne. 

Where  a  plaintiff  on  obtaining  ,an  injuiut  i, 
enters  into  the   usual  undertaking  to  abidi  I 
such  onh'r  as  the  court  may  make  as  to  ihiiii  i 
it  is  in  the  discretion  of  the  court  to  gr.iiit 
refuse  a  rcfcreiuie  as  to  such  damages  when  ' 
injunction  is  afterwards  not  contiiiucil  or  )■-  i 
solved.     Where,  therefore,  a  person  in  tin 
ployment  (jf  the  owner  of  a  m.achine  for  vim 
patent   had   been   granted,    surreptitiouslj    , 
tained  such  a  knowledge  thereof  as  enabhd  h.i 
to  construct  a  similar  machine  for  defendant,  tb  | 
court,  .although  unable  to  continue  the  iiijiiiu 
tion  in  consequence  of  the  iuvaliility  of  tliu  i,:i.j 
tent,  refused  the  defend.ant  a  reference  as  u\ 
damages,    he    having    availed    himself    of   tlie 
knowledge  which  he  knew  h.ad  been  so  iiiijn,. 
perly  obtained,     l[i.-<.iln  v.  Copjun,  21  Chy.  :;,",3.j 

Where  the  evidence  at  the  hearhig  was  tb 
same  as  that  given  on  a  motion  for  injunL'tii,ii.| 
and  the  ju<lge  liefore  whom  it  was  made  giiiiitp!! 
the  injunction,  the  court,  at  the  hearing,  ijiiidr 
the  injunction  perpetual,  although  doulitis.j 
whether  the  facts,  as  shewn  in  the  cause,  wtrf 
not  sufficient  to  entitle  the  defendant  to  an  eiitir;| 
rescission  of  the  .agreement,  on  proper  jirocw 
ings  being  t.aken  for  that  purpose.  (/('//('i<v| 
Colloii,  22  Chy.  123. 

8ee  Emeri/  v.  Imhd,',  7  L.  J.  181,  p.  2709. 


4.   OtJd'r  Ca.iP,i. 

Pl.aintiffs  had  agreed  under  se.al  with  niie.\| 
for  a  license  to  use  their  patent  invention  ill 
erecting  a  certain  number  of  mills  at  a  tiscil 
rate  per  mill.  Defendant's  mill  was  ercetuil  iJ 
N.  according  to  the  plaintift''s  p.atent,  ami  \| 
charged  him  a  less  sum,  on  the  understiuidi!!;! 
ho  was  to  settle  the  patent  fee  with  the  jilaintilfir 
Just  before  the  trial,  defendant  paid  the  iil:iiii| 
tiffs  their  patent  fee,  and  on  the  trial  cliiin.ftil 
that  the  plaintiffs  should  be  nonsuited  (mtkil 
ground  that  the  infringement,  if  any,  hail  ImsI 
made  by  N.  : — Hehl,  that  deh  idant  had  itM 
fringed  the  patent  and  brought  himself  under  111 
&  15  Vict.  c.  79,  .as  having  made  use  of  thl 
machinery  of  the  mill  without  first  ohtaiiiiMl 
plaintiff's  consent.  Siit'U/t  et  al.  v.  Powell,' (-f 
P.  332. 
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Hold  1  Tlio  fact  that  a  plaintiff  prays  an  in- 
ini.otion  in  an  action  in  a.sui)erioreourt  in  which 
i?  '•  nctiim  may  be  granted  is  not  oven  after 
verdict  for  plaintiH,  sulhciont  to  entitle  the  plaiu- 
tiff  to  recover  superior  court  costs  without  the 


tiff 
;cer 

:;the  anil  mil 
the  jiir' 


udge  wlio  tried  the  case,  when 

/  with- 

of  an  inferior  court.     Eiiiiri/ 


■certitieateof  tliej-  „  i  ■      i       i        -n 

■  -  t  of  damages  recovered  is  clearly  with 


fill  the  jiinsilictiou  -  .     i    im       ,'   \ 


The  utioii  itself  must  he  of  such  a  nature,  and 
e  eu'uitahle  relief  sought  of  aiiflicient  impor- 
ac^.  t«  justify  the  judge  wlio  tried  the  cause  in 
fcertih-iii"  it  h'e  a  proper  action  to  be  witlidrawn 
0111  tlie'^inferior  and  tried  in  tlie  sui>erior  court. 

lb. 
There  is  nothing  in  the  I'ateiit  Act  (C  S.  C. 
.  :M,)  to  justify  tiie  presiding  judge  in  refusing 
V  eei'tify  for  costs  merely  lieeaiise  defendant 
light  have  defeated  plaintill'  entirely  in  his 
ctioii  by  proper   pleading,    but  had   not  done 

Tiider  the  peculiar  circnnistanccs   of    these 

ses  :— Held,  that  the  first  was  a  case  proper 

er  a  certiticato,  but  the  second  ease  not  so.    Jh. 

The  infringement  of  the  plaintifV's  jiatent  for 

tpmnii.  which  was  complained  of,  was  a  pump 

br  which  defeudaid   had  obtained  a  patent,  and 

was  iilijeeted  that  this  patent  was  an  answer 

)  the  action  until  set  aside ;  )mt,  Semlile,  clearly 

lot.     .1/'  irill  V.  Coii-4ii.s,  2()  Q.  H.  40. 

Helil,  that  the  iilaintilf  having  been  employed 
|y  tlie  defendants  expressly  to  make  or  improve 

niacliine,  could  not  claim  to  be  tlie  inventor 
I  ag.;iust  tiiem.  UhihiIIkui  v.  Bnirniimnllc  Fur- 
'iun  Mamifadarhiij  Co.,  31  Q.  B.  41:5. 

The  jilaintiff  olitained  a  patent  for  "a  new 
nd  useful  improvement  in  seed  drills,  which 
__  particularly  described  in  the  apecilication  i 
ttachwl  to  the  patent.  Subseiiuently  the  de-  ! 
fcndaut  procured  a  patent  to  be  granted  him  for  ' 
ISylvtster's  Improved  Spring  lloe, "  which  he 
and  :  ttaclied  to  seeding  machines.  The 
aintitl',  claiming  that  the  macliines  manufac- 
red  hy  defundaiit  were  substantially  the  same 
Jioso  tlio  |ilaiiiti(l'  had  (dttained  his  patent  for, 
kuglit  to  restrain  their  further  manufacture  by 
he  ilefeiidant,  and  im  the  hearing  the  evidence 
tewed  that  the  machines  were  substantially 
pe  saiiiu,  with  cidourable  deviations  only — the 
lief  one  lieiiig  the  mode  of  attaching  certain 
t  comiectioiis  or  bars  forming  what  are 
VII  as  toggle  or  elbow  joints,  which  the 
liiitilT  attached  below  the  junction  of  the  draw 
'  with  the  tubes  or  hoes,  while  the  defendant 
aclifil  his  above  ;  the  power  thus  operating 
r  CI  impression  on  the  defendant's  bars  and  by 
nsidii  on  diose  of  the  plaintiff',  and  in  both  by 
Bsion  on  a  gutta  perelia  spring.  The  court, 
;  sntistied  that  the  ditrerenoe  was  only  one 
'  iiiL'i'liaihcal  arrangement  or  a  mere  substitu- 
^n  of  mechanical  eipiivaleiits,  and  not  a  difter- 
'  ill  principle  of  the  invention,  granted  the 
liei  lirayed,  and  ordered  the  defendant  to  pay 
I  costs  of  the  litigation.  Patric  v.  iSi/tvesler, 
I  I'liY.  573. 

'lie  ilefendaiits  continued  to  n.se  a  combina- 

liatented  from    the  year   1870,    and  they 

umeil  to  have  used  a  similar  contrivance  some 

Irs  iirior  to  the  patent,  and  no  claim  was  ever 


made  against  the  defendants  in  respect  of  such 
user  and  alleged  infringement  until  the  yoar 
1874,  when  V'.,  to  whom  F.  had  assigned  an  in- 
terest in  tlie  patent,  wrote  to  the  pi.  per  olHcer 
of  the  defendants,  miking  a  formal  den md  in 
respect  thereof,  but  no  attention  was  p.iid  to 
such  demand,  and,  although  the  defendants  "on- 
tiiiued  to  use  tiie  coinliination,  no  [iroceediiigs 
was  taken  to  prevent  them  from  so  doiiiguiitil  the 
8tli  of  March,  187(),  when  V.  tiled  a  bill  seeking 
to  restrain  the  further  iiifringeiiient  of  the 
patent: — Held,  that  the  delay  in  pioeeediiig, 
formed  no  objection  to  the  party  obtaining  re- 
lief. Yiilc.i  v.  Gnat  WrMirn  R.  IT.  (Jo.,  24 
Chy.  495. 

In  a  suit  to  restrain  the  infringement  of  a  pa- 
tent, the  plaintitl's  objected  to  produee  diicunieiits 
described  as  "professional  opinions  of  the  writers 
of  tlieiii"  (who  were  enginvers),  "as  to  the 
validity  of  the  patent,  the  sul)ject  matter  of  this 
suit,"  claiming  that  tlioy  were  privileged  ihiiii- 
municatioiis  :  —  Held,  that  docniiients  of  this 
description  are  only  protected  where  they  have 
been  obtained  in  view  of  or  in  autieiiiatioii  ,of 
litigation  which  has  actually  taken  place,  and  in 
which  the  di.seovery  is  sought.  Tiironta  (Irnvcl 
Bowl  Co.  V.  Tuiilor,  (i  I',  li.227.— Chy.  Chainb. 
• — Holmested,  A'ci'tn c. 


V.  A.S.SIONMENT,  LiLEN".si;.s,  Sale,  and  liovAi.- 

TIES. 

Declaration  on  a  deed,  by  which,  in  consider- 
ation of  §1,  the  defenilaiit  assigned  to  the  plain- 
tili'  one-fourth  share  in  an  invention,  for  which 
he  was  applying  for  a  patent  in  the  I'nited 
States,  and  covenanted  to  assign  to  him  the 
same  share  in  such  letters  patent  to  be  issued  ; 
in  consideration  whereof  the  idaintiti'  covenanted 
to  use  his  best  endeavours  to  bring  said  patent 
into  general  use  in  the  United  States.  Breach, 
that  after  the  patent  had  been  obtained,  the 
defendant  would  not  assign  to  the  plaintili", 
but  wrongfully  sold  his  whole  interest  to  others. 
I'lea,  on  eipiitable  grounds,  that  the  real  con- 
sideration, as  the  plaintitl  well  knew,  was  not 
the  §1,  but  the  plaintitl's  covenant  to  endeavour 
t )  bring  the  patent  into  use  in  the  United  States  ; 
that  the  plaintili'  wholly  neglected  to  use  any 
exertion  for  that  purpose,  but,  on  the  contrary, 
did,  before  the  sale  by  the  defendant  of  his  right, 
undervalue  and  speak  against  the  invention,  and 
refused  to  allow  it  to  Ijo  used  in  a  railway  of 
which  he  was  manager  ;  that  the  defendant  was 
induced  to  enter  into  the  agreement  solely  oil 
account  of  the  plaintilf's  position  and  ability  to 
serve  the  defendant  by  liis  reeonimendationa, 
and  his  conduct  as  aforesaid  had  been  very  pre- 
judicial to  the  invention.  And  so  the  defendant 
said,  that  before  any  breach  on  the  defendant's 
part,  and  before  any  sale  by  him,  the  plaintiff 
withdrew  from  and  broke  his  agreement,  where- 
by the  consideration  for  the  defendant's  agree- 
ment wholly  failed  : — Held,  on  demurrer,  no 
defence,  for  the  two  covenants  were  independent ; 
the  plaintiff"  was  entitled  to  a  transfer  as  soon  as 
the  patent  was  issued,  and  the  non-performance 
by  him  of  something  to  be  done  afterwards, 
could  not  defeat  his  right  of  action.  iStoviii  v. 
Dean,  26  Q,  B.  GOO. 

The  pluintifTs  sold  to  defendant  by  deed  the 
right  to  manufacture  and  sell  their  patent  right, 
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for  "Kinney's  Metallic  AVaygou  Seat,"  for  the 
time  in  the  jiatent  mt'ntionud.  Defendant  cove- 
nanted to  iniiuufauturc  at  least  twenty  per  day. 
and  a.s  many  mdio  as--  tlie  duiiiand  should  require, 
paying  eaL:h  of  tlie  plaintilis  one-half  of  aroynlty 
of  twenty  live  cents  on  cacli  seat,  and  further,  to 
supply  -McK.  it  Co.  with  at  least  '200  seats  per 
montli  it  i»")c.  eiicli,  pursuant  to  an  agreement 
hetween  them  and  tiic  plaintiU's,  paying  on  these 
a  royalty  of  -Oc.  to  the  plaintitls.  'Ihere  were 
other  covenants  by  defendant  to  manufacture  in 
a  workman  like  manner,  &c.,  and  to  make  use  of 
all  means  to  introduce  the  seats  and  make  them 
known.  'J  he  declaration  set  out  the  deed  and 
assigned  breaches  of   all  the   covenants.      Th  ; 


plaintiff  was  assignee  of  said  letters  patent,  aiul 
the  riglits  conferred,  and  plaintiff  as  such  assig. 
nee  contracted  with  defendant  for  the  sale  of 
the  exclusive  right  of  making,  kc,  said  inven- 
tion in,  &c.  ;"that  by  said  (ice<l  plaintilf  pre- 
tended to  grant  an<l  assign  to  defendant  s.iid 
rights  so  coiitiacted  for,  it  c. ;  averment,  that  after 
making  said  deed  defendant  discovered  that  tlie 
invention  was  not  new  : — Held,  on  denuirrtr, 
plea  bad.     ami/  v.  B'tlliiKjlun,  '21  C.  1".  1'88. 

The  declaration  alleged  that  the  defend.mt 
being  the  inventor  and  patentee  in  Canada  of  a 
certain  buf.'gy  seat  calle<l  "Daniel  Conlioy's  turu 
down  seat,"  agreed  to  permit  the  jilaintill's  fut 
fifteen    years  from   the   Stli   February,  ISTo,  t(j 


third  plea  was,  that  after  breach,  it  was  agreed  i  j^.^^.^.  j,,^,  ^^^^clusivc  right,  privilege,  •ind  lib.rtv 


between  the  plaintills  and  defendant  that  they 
shoidd  release  each  other  from  the  jjcrformance 
of  their  respective  covenants,  and  all  rights  of 
action  in  icsijcct  thereof,  and  in  consideration 
thereof  defendant  agreed  to  manufacture  thence- 
forth only  so  many  seats  as  would  supply  the 
demand,  and  the  plaintitls  accepted  such  agree- 
ment in  satisfaction  of  the  cau.se  of  action  de- 
clared on  :  — Held,  bad,  as  pleaded  to  the  whole 
cause  of  action,  whereas  it  could  only  be  .an 
answer  to  the  lircachcs  of  the  covenant  and  not 
to  the  covenant  itself,  for  it  shewed  no  release, 
but  only  an  agreement  for  one,  and  no  satisfac- 
tion liy  deed  ;  and  because  the  satisfactiim  was 
insullicient,  the  new  agreement  being  merely  to 
manufacture  a  less  number  of  the  same  article 
in  the  same  way,  and  on  the  same  terms.  Mc- 
ainriii  1 1  a/,  v."  Tarnhnll,  :«  (,>.  13.  407. 

The  f(jurth  plea,  on  enuitable  grounds,  .alleged 
that,    in   consideration    that    defendant   would 


of  making,  constructing,  and  using,  in  the  comity 
of  AN'clliMgton,  the  riglit  to  manufacture  and  soil 
the  said  patent  article  ;  to  give  the  plaintills  the 
privilege  of  selling  it  in  the  province  of  Onta- 
rio ;  and  to  prepare,  execute,  anil  deliver  to  the 
plaintiff  a  proper  and  snilicient  deed  of  assign- 
ment of  the  said   patent  invention,   capable  ni 
being  registered  in    the  patent  otHce,  pursuant 
to  the  statute   in  that  behalf,  and  sutlicieiit  tu 
empower  the  plaintiffs  to  make  and  sell  the  saiil 
patent  invention  as  aforesaid.    The  breach  alkg«l  | 
was  that  defendant  did  not  deliver  such  dcu.l, 
but  refused  to  do  so.     The  defendant  pleaikil  j 
that  the   agreement  was  in   writing,  and  set  it  j 
out  verbatim.      I>y  it  the  defendant  granted  aiiil 
sold  to  the  plaintiU's  for  tifteeii  years  from  8th  nf 
February,  187;"),  the  exclusive  right  and  piivi- 1 
lege  of  making,    constructing,    and   using,   aii'l  | 
vending  to  others  to  be  used,  the  invention  spuci- 
tied,  to  any  one  in  the  county  of  Wellington, 
and  granted  to  them  the  privilege  of  selling  the  I 


release  the    plaintitls    from  performance  of  said  i 

covenants  on  their  part,  and  from  all  causes  of    jjatent  article  in  any  part  of  Ontario,  "amlhuul 

action  in  respect  thereof,  the  plaintiffs   agreed  j  myself  to  forward  to  them  the  proper  deed  nf  | 


to  release  deteiidant  from  performance  of  said 
covenants  on  his  part,  and  that  defendant  ac- 
cordingly did  release  the  plaintiffs  fnnn  the  per- 
formance of  said  covenants  on  their  part  : — 
Held,  bad,  for  not  averrii.j^  a  release  of  the 
plaintilf  from  all  causes  of  action  ;  and  because 
such  a  verl)al  concord  under  these  eircuinstances 
could  be  no  defence  in  ecjuity,  unless  the  plain- 
tills  accepted  the  release  or  Ijy  their  conduct  and 
acquiescence  leil  defendant  to  believe  the  first 


invention  :" — Held,  on  demurrer,  tliat  the  jiha 
was  bad,  for  that  the  agreement  as  alleged  in  the 
declanition  was  a  valid  one,  and  that  the  w  ritti.ii 
agreement  set   out   supported   the   declaratiini. 
As  to  the  various  objections  alleged  : — Held,  1, 
That  a  c(5ntraet  to  give  such  an  assignment  iiteil 
not,    under  3.5  Vict.   c.  2(\,   D.,   be  in  writing, 
though  the  assignment  itself  must  ;  and  that  ii  I 
a  writing  was  rc(|nircd  the  declaration  need  imt  I 
aver  but  would  be  held  to  import  it  ;  2.  Tliatl 
the  agreement  was  not  for  a  mere  license,  ami  [ 
need  not  be  by  deed  ;  X  'i'hat  the  defendant  wm  I 


agreeineiit  at  an  end.  The  l.'Jth  plea,  averring 
that  the  second  agreement  was  nuule  in  consider- 
ation that  the  detendant  would  not  avail  himself  j  bound  uiuler  the  .agreement  to  do  whatever  waj 
of  a  right  he  possessed  under  the  first  deed  to  i  necessary  to  entitle  the  plaintills  to  hold  am! 
put  an  end  to  it  by  giving  a  sixty  days'  notice  !  enjoy  the  rights  assigned  or  intended  to  be  ;  ami 
to  plaintitls  : — Hekl,  a  good  plea  on  equitable  !  therefore  to  execute  and  deliver  a  proper  ikwii 
grounds.     The  decl.aration  was  hekl  bad  for  a    which    could    be    registered;    4.    That   he  w;ii| 


misjoinder  of  causes  of  action,  being  for  roy.al- 
ties  payable  severally  to  the  plaintiffs,  and  also 
for  other  royalties  payable  to  them  jointly,     lb. 

Declaration  that  defendant  by  deed  covenanted 
with  plaintilf  to  manufacture,  within  a  year,  at 
least  100  machines,  and  to  pay  to  plaintilf  every 
three  months,  during  the  lirst  nine  months  of 
saiil  year,  §2  for  every  machine  made  and  sold  ; 
and  at  the  end  of  the  year  to  pay  $2  for  every 
machine  made  and  not  sold  during  the  first  nine 
mouths  of  said  year ;  averment,  that  all  things, 
&c.,  and  defendant  had  made  200  machines,  but 
had  not  paid,  &e.  I'lea,  that  by  said  deed  it 
was  recited  that  letters  jiatent  had  been  granted 
to  A.  for  a  "new  and  useful,"  &c.,  being  the 
machine  mentioned,  of  which  A.  claimed  to  be 


bound  also  to  prei>are  such  deed.  Dahjlchh  it  nl 
V.  Cunl.o;/,  20  C.  P.  254. 

A  declaration  set  out  an  agreement,  by  ^\hicli,  I 
after  reciting  that  the  plaintilf  had  made  an  ml 
vcntion  called  "  The  New  Dominion  Stovc-iiij^j 
Collar,"  and  the  agreement  of  the  parties  iVrl 
the  sale  and  purchase  thereof,  it  was  witnesscJI 
that  pla'nititf  agreed  to  sell  and  defendant  tJ 
purchase  t\\e  right  to  use  .and  sell,  &c.,  tliesaitll 
article  known  as  the  above,  in  consideration  oil 
a  specified  sum,  to  be  paid  after  the  issue  of  the  I 
patent  therefor.  The  declaration  then  averreJl 
that  the  patent  had  issued  for  the  invention  re-j 
ferred  to  in  the  agreement  and  covering  tl(  I 
article  there  described,  though  it  was  describe  I 
ill  the  patent  as  "  WaudbjPs  Improved  Stove-| 


inventor;  and  by  said  deed  it  was  recited  that  j  pipe  Collar,"  and  that  all  conditions  had  betn 
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fnllillt''!.  itc,  yet  the  dufuiKhiiit  liml  not  ii.aiil, 
*  •  I'liii,  tliiit  wlifU  tliu  agrofiiR'iit  was  made 
1  til  iiiutits  cdutfiiiplatuil  that  the  iiiventioii 
"   hu  callcil  "  riu!   Xuw    Ddiiiiiiioii   Stcivu- 


slioii 


CdUar,     ami  should  lie  so  di'.siiiliL'd  in  the 


letU'i'S  liivtciit,  with  the  ohjuut,  aiii<in^><t  others, 
of  (listiiii;'iisl'ii'o  i*  f''"'"  iiiiotluT  similar  but 
le-s  vahial'le  invention  thtretofoi-o  manufactured 
nml  i*"!''  ''>'  ^''^  lil.'iintitf  undor  tlio  name  of 
'"Waiidliy's  Improved  Stove-iiipe  Stoiu;  ;"  and 
that  tilt-'  Jhan;;e  of  name  was  made  ]>y  the  plaiii- 
titf without  (lefeiuhmt's  knowledge  or  consent: 
— HfM,  I'lwi  good,  for  that  the  name  of  the  in- 
vention was  a  material  part  of  the  contraet. 
WiW'Viijy-  ll'i'''i't,  -7  <-'•  I'-  «''71- 

Dnrin"  the  existence  of  a  license,  the  licensor 
ciumiit  ifisiiute  the  validity  of  a  ]iateiit  olitained 
h'v  hini,  and  afterwards  assi^nid  by  him  for 
value  tu  another.  Whilhuj  v.  TullU,  17  Chy. 
454. 

The  natentee  for  the  manufacture  of  certain 
nwi'Ui'K'S  for  the  extinj^'uishini:  of  tires,  assigned 
t(i'  another  the  riglit  to  manufacture  such  ma- 
chines, retorving  a  certain  royalty,  with  the 
riyhtiitany  tnnc  within  one  year  on  the  part  of 
the  assignee  to  absolutely  purchase  all  the  riglits 
of  tlie  patentee  un(h;r  the  patent  for  a  sum 
Mnieil :— Held,  notwithstanding  such  riglit  of 
uui'iliase,  that  the  assignee  was  not  entitled  to 
the  exehisive  right  of  manufacturing,  and  that 
tlie  iiateiitee  could,  notwithstanding  such  assign- 
nient,  confer  on  otlier  parties  the  right  of  man- 
ufactnriiig.  Fire  Ki-timjiiitlii  r  Cuiiijuiin/ y.  The 
y,,i-ll,  Wcxli-ni  ( Bnhcock)  Fii-i-  EjtiiiijnUlirr  Co., 
20  Cby.  1)25. 

The  lidhler  of  patents  for  improvements  in 
certain  .igrieultural  implements,  agreeil  to  assign 
to  the  defendant  the  exclusive  right  to  sell  these 
iuiiilenieiits,  but  not  to  manufacture  tliem  ;  and 
in  certain  contingencies,  he  also  agreed  to  assign 
the  jiateiits  themselves.  In  fact  the  patents 
were  invalid,  for  want  of  novelty,  and  the  de- 
fciiilaiit  liaving  re-assigned  any  interest  he  had 

1  in  the  patents,  claimed  the  right  to  manufacture 
tlio  iniplciiients  for  his  own  lienetit  :—  Held,  that 
owinu'  to  the  agreement  between  the  parties,  and 

■  tiieir  dealings  witli  each  other  thereunder,  the 
(lofeiidaut  was  estopped  from  questioning  the 
validity  of  the  patents.  Held,  also,  that  the 
efl'eet  i>f  such  agreement  was  not  to  constitute 
the  defendant  a  partner,  but  to  give  him  an  in- 
terest in  the  patents,  and  that  he  was  not  <a 
mere  licensee  of  the  patentee.     (r'/WiV.f  v.  Colluii, 

I  22  Chy.  123. 

Sec  }'«/'. ■<  V.  Gnat  U'estcni  U.  11'.  Co., 24 Chy. 
495,  p.  2710. 


•attorney-general  of  Ontario  was  the  pidper  au- 
thority to  grant  it.  /'I'lhui  v.  I'ulin,  ,">  1'.  It. 
292.— C.  L.  Uhamb.-  halton,  C.  C.  .f  1'. 


PATENT  Foil  LAXl). 
See  Crown  Lands. 
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,SV,  WAV. 


PAUPKR. 

I.    ACTTOXS    AND    Pr.OCKKDINCS    liV. 

1.  I'liviiii/  (IS  Exr line  for  JJilaij,  2714. 

2.  Suhiij  in  Fiiviiul  I'liiipcrhi — CokIh,  2714. 
II.  UrriEsoFMi'Nicii'Ai.iTiKs  i(j  Ui:r.ir.VK,  2715. 


YI.  MiscKLi.ANEors  Cases. 

Upon  an  action  brought  for  the  iofriugenicnt 
of  a  iiateiit  right  :— Held,  that  12  Viet.  e.  24,  s. 
hi,  (V.  S.  0.  e.  34,  s.  28,)  only  reijuires  the  date 
ot  the  patent  to  be  stamped  on  articles  sold  or 

i  ofleied  for  sale,  and  does  not  make  such  stamp- 
ing per  se  amount  to  a  license  to  use  the  inven- 

1  tion,    Smith  et  al.  v.  Mitehniorv,  10  C.  P.  391. 

A  sci.  fa.  to  set  aside  a  patent  was  issued  at 

the  instance  of  a  private  relator,  without  the  tiat 

'  (if  either  the  attorney-general  of  the  Dominion 

or  of   Ontario  having   been   first    obtained:  — 

Hekl,  1.  That  a  fiat  was  necessary  ;  2.  That  the 


I.  Actions  And  I'uueEEDi.sd.s  nv. 

1.  Poirrfij  an  Exc  tine  for  Deliiy. 

The  plaintiil'  a  scpiatttn'  on  crown  lamhs,  nia<le 
an  assignment  thereof  to  the  defendant  to  enable 
him  to  obtain  the  patent  for  the  phiiutifl.  There 
was  no  writiifg  shewing  tlu:  trust,  and  defendant 
having  procured  the  patent  to  be  issued  in  his 
own  name,  induced  the  phiintitl'  to  release  his 
interest  in  the  estate  for  less  than  half  its  value. 
There  was  great  iiiei|uality  between  the  parties 
in  respect  of  their  business  caiiaeity  and  other- 
wise ;  and  defendant  tailed  to  slie\\'that  he  had 
given  the  plaintitl'  all  the  information  he  was 
entitled  to,  or  that  the  plaintitl  had  made  the 
assignment  without  pressure  and  inliueiiee.  The 
court  held,  that  the  plaintitl' was  entitled  to  re- 
deem, on  payment  of  the  amount  of  defendant's 
advances,  although  seven  years  had  elajised  be- 
fore the  plaintiil'  tiled  his  bill  iinpjaching  the 
transaction — the  excuse  assigiie<l  i.  r  the  delay 
being  his  poverty  ;  it  ap|)earing  that  the  parties 
could  bo  restored  to  their  original  positions  with- 
out loss  to  defendants.  Bnu/i/  v.  Keeiuui,  14 
Chy.  214. 

I'overty  is  no  excuse  for  delay  in  making  an 
apidication  to  the  court,  as  in  such  a  case  the 
party  can  apply  in  forma  pauperis,  //arris  v. 
Mijers,  1  Chy.  Chamb.  229 — VaiiKoughnet. 

A  party's  poverty  is  not  of  itself  a  sutiicient 
excuse  for  delay,  although  the  court  will  not 
exclude  it  from  consideration,  but  it  will  receive 
such  a  plea  with  caution.  JJinl'  v.  Barrett,  3 
Chy.  Chamb.  318. — Mowat. 


2.  SiiiiKj  in  Furiiia  Pauperis — C'ostn. 

Where  a  party  sues  or  defends  in  forinu  pau- 
peris the  masters  and^  dejiuty  registrars,  being 
otlieers,  of  the  conrt,  are  not  entitled  to  receive 
any  fees  from  the  pauper.  Chaiul)!  rs  y.  Cham- 
hern,  1  Chy.  Chamb.  238. — VanKoughnet. 

A  plaintiff  suing  in  forma  paupei  is  is  not  liable 
to  have  his  suit  stayed  until  he  has  paid  the  costs 
at  law,  or  of  a  former  suit  in  this  court,  touch- 
ing the   same  subject  matter,  unless  it  can  bo 


i        ^^ 
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sliowii  tli.'it  the  proccoilings  are  voxatious. 
AVl)ure  tlicr.;f(ire  a  iilaintiff  liad  buen  ordered  to 
give  security  for  jirior  costs  at  law,  and  by  aii- 
otlicr  order  the  time  forgiving  security  had  been 
limited  and  in  default  the  biirorilered  to  be  dis- 
missed, and  the  iilaintitl'  was  afterwards  adndt- 
ted  to  sue  in  forniTi  jtauperis,  the  two  orders  for 
giving  security  were  set  aside.  Vnxejix.  Mct'oll, 
3(.'hy.  C'hand).  '24.  — 'J'aylor,  Swrvlitry. 

AVhere  costs  arc  given  to  a  plaintiff  suing  in 
forma  i>auipeiis,  they  are  in  general,  and  unless 
otherwise  ordered,  dives  costs.     Jh. 

The  rule  is,  that  where  a  jjlaintiU'sues  in  fonnil 
panjieris  he  will  not  be  onlered  to  pay  costs  of 
any  indulgence  granted  liiin  during  the  progress 
of  tile  cause.  Where,  therefore,  such  a  idaiu- 
tiir  brought  his  suit  to  a  hearing,  which  was 
defective  for  want  of  parties,  the  court  ordered 
it  to  stand  o\er  to  add  them,  and  directed  that 
the  (juestion  of  costs  of  this  indulgence  sliould 
stand  over  and  be  dis]iosed  of  on  tlie  hearing  of 
the  cause.     Purr  v.  Muntijoiiu'rii,  '2'1  Uhy.  170. 

Two  defendants  allowed  a  bill  to  1)e  taken  pro 
confesso  agiinst  them  because  they  had  not  the 
means  to  employ  a  solicitor  to  defend  the  suit, 
niul  a  jiro  confesso  decree  was  obtained.  An 
application  to  vacate  the  decree  and  for  leave  to 
answer  was  granted  upon  payment  of  costs,  a 
prima  facie  good  defence  on  the  merits  being 
shewn.  Uidfurd  v.  Todd,  (!  P.  R.  154. — Holme- 
sted,  Jt'cfcm,  Strong. 

Costs  of  evidence  to  disprove  the  merits  of 
the  ilefence  set  up  must  not  be  incurred  with- 
out consideration,  aiul  will  not  be  allowed  as  of 
course.     Jli. 


II.    DrXTKS   OK   MuN'ICir.VLTTIES   TO    Rkueve. 

C,  a  servant  living  in  the  town.ship  of  London, 
was  travelling  to  Konioka  with  a  load  of  trees, 
and  was  injured  on  the  waj^  by  the  waggon  up- 
setting, lie  was  taken  to  the  tavern  of  M.,  in 
the  townshi))  of  Jjolio,  where  Iiis  leg  was  ampu- 
tated, and  lie  remained  several  months  at  ^I.  'a 
expense,  destitute  and  helpless  ;— Held,  that  the 
court  could  not,  by  mandannis,  compel  the  cor- 
poration to  provide  for  his  relief,  the  power  to  do 
so  being  discretionary.  Jn  re  McDuuijallund 
til):    ('orponilioH  of  the    Toicnshlp  of  Loho,    '11 

q.  13.  so. 


PAWNBROKERS. 

A  conviction  under  the  Pawnbrokers'  Act,  C. 
S.  C.  c.  ()1,  for  neglecting  to  have  a  sign  over 
the  door,  as  directed  by  see.  7,  was  held  not  to 
be  sustained  by  evidence  of  one  transaction 
alone  ;  for  the  penalty  attaches  only  on  persons 
"  exercising  the  trade  of  a  pawnbroker."  Jiv- 
gbia  V.  Andrews,  25  Q.  B.  196. 


PAYMENT. 

To  CREDITOR.S. 

1.  Mode  ami  Time,  2717. 

2.  n'liuf  AiiioiDilfi  to,  2718. 

3.  By  and  to  Whom. 

(a)  GeneraUy,  2721. 


(b)  Aiieiit.i  —  See     PniNcirAL     as- 

AcKNT.  "  '^^i' 

(c)  I'J.recidors  ami    Aifmiiil.itrd/ui-^ -^^  f 

See   KxKrrroiis   and  Ad.mim. /. 

TKATOH.S. 

(d)  Tninlee.i — See  TkL'.ST.S   AND  Ti:r, 

TKES. 

4.  Jn  What  Cnrrencij,  2722. 

5.  Jiij  Cheilites,  2723. 

fi.   liij  irdU  and  Xotes,  2724. 

7.  Itenihlnnri  liy  Post,  2725. 

8.  Apjirojiriation  of  Payments. 

(a)  (,'eneral/y,  272(;. 

(b)  (hi   /tenia  liarreil  hi/  Slalidr—s. 

Llmitation     or   Actkjns  a- 
Skits. 

(c)  As  Ajfertinr/  Sureties— See  Vi-.v,. 

rU'\h  AND  SCUKTY. 

9.  Payment  after  Aetion,  2729. 

10.  Presiimjttion  and  Proof  of. 

(a)  Clenerally,  2729. 

(b)  (Jn  Morlijafies — See  MoRTdAci:, 

(c)  lieccipts — See  Rf.ceipt. 

(d)  Esfnppel  liy  Peeeipt  under  SmU 
See  I'jHTori'KL. 

11.  P/ea  of  Payment,  2~30. 

12.  Otiier  Cases,  2731. 

13.  By  Acrord  and  Satisfaction — See  AcJ 

CORD  AND  SaTISKACTION. 

14.  Power  of  A  rliil rotors  to  Direct  mamml 

of  Pai/menf—See  Arbitration'  ah 
Award. 

15.  Part    I'aymenl    under    the    Statute  (A 

Frauds — See  AucTiox  and  AucnoNf 
EER  —  Sale  of  Goods.  —  Sale  oil 
Land. 

16.  Of  Bills  or  Notes— See  Bills  of  EsJ 

t'HAN(;E  AND  Promi.ssory  Notes. 

17.  OfC/iei/ues — <SV('  Banks. 

18.  Of  Deposit  Receipts — See  Banks. 

19.  By  (iarnishees—See    Attachment  or| 

I^EIITS. 

20.  Actions  for  Money  Paid — See  Moxnl 

Counts. 

21.  Actions  for  Money  Hadand  Iieceiml-\ 

See  Money  Counts. 

22.  To  Save  the    Statute — See  Limit.itics| 

OF  Actions  and  Suits. 

2.1.  Of  Bent — •See  Landlord  and  Texaxi,| 

24.  Of  Mort'jaijes — See  Mortoaoe. 

25.  On  Contracts  for  Sale   of  Goo(U~^ 

Sale  of  Goods. 


26.  Set-Ojf—See  Set-Off. 

27.  2'eH(/er— .See  Tender. 

II.  Payment  of  Money  into  Court. 
1.  At  Law. 

(a)  Plea  of,  2731. 

(b)  Ejfeei  as  an  Admission,  2732. 

(c)  Percentaije  and  Fees,  2732. 

(d)  Other  Cases,  2733. 

(e)  In  Replevin — See  Replevin. 
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1.    At  Li 

s 

2.  //(  F'i 

# 

(a)  i 

^ 

(b)  ( 

(c)  ^ 

('!)  ( 


I 

1. 

Where  a  plain 
Bout',  at  its  conn 
Ind  tlioii  agrees  t 
prdiiiissory  note 
not  delivered 
W/i-r  v.  Ferris, 

If  the  note  be  : 
Ped,  a  suljse  pienl 
nil  he  no  defence 

The  owner  of  1 

pnilior  tliereon,  a 

lent  it  was  stijiu 

lid  liy  the  purcli 

jnsilile  party,    i 

rity,  the  delive 

lys  from  the  dat 

the  consideratii 

iat  this  was  only 

loiiey,  and  was  n 

Ipon  failure  of  pa; 

an  injunetion  t( 

the  removal  of 

lown.    Mitchell  V. 

A.  entered  into 
[Brtain  work,  &c., 
'  the  contract  A 
3,()00,  partly  in  n 
[  in  tliree  yearly  i 
ne  work  progress 
'  each  yearly  ins 
nited  by  the  am 
pterials  pri>vided 
lie  year,     (h-anl  v. 

[  Wliere  tlie  day  o; 

I  agreement  falls  o 
|»ynient  muso  be  n 

McLmuin,  13  Q. 

[a  debtor  of  the  L 
UMila  at  Kingston 
umis.sioners  to  ar 

(  ail  award  was  m 
rtes  ijid  other  sec 
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III  E'liii'!/. 
(a)  III  n'i'f'l  f"f"<''<,  2733. 
()))  Mdiimr,  3735. 
(e)  Other  Cimx,  12735. 
(il)  On  Sitlc  iij  Lriiiil.1  1)1/  Onlrr  nf  (hi' 
Ciiirt—Sie   Sai-E  ok   Lanij  iiv 
OliliKH  OK  THK  C'oi'irr. 

(e)    U'Ik II  Mi'iii'i  ii'ill  III'  Oiibriil  iiiln 
Cuiirt  OH   (inniliinj  /iijniictwii — 

,Si'f  IXJl'.NCTIO.V. 

w.MKN r  OF  Money  out  of  Coriir. 

Al  hue,  •273(). 
.  //(  E'liiili/. 

(a)  /"  MoftijaijcSiiitx,  273G. 

(b)  Othiv  Cii-ics,  2737. 

(c)  Atlnr/iiii'iit    iif  Mdiii'ii  ill  Court — 

See  Attaciimext  o^'  Debts. 

(d)  Cnmpirixiitioii for  Land  tubnfor 

litlihl'ltll.l—kfC     IvAILWAYS    AND 

Railway  Companies. 


that  the  debtor  had  a  ri;,'lit  to  p.iy  in  imtrs  for 
which  no  eortilicatcs  had  boiMi  isxucil  jmiMiiaiit 
to  the  act.     Jhilton  v.  M<  \l'h  r,  .">  ('by.  ,")()l. 

K.  \v  IS  trustee  for  sale  of  ci.'rtaiii  lands  liclong- 
iny  to  M.  Two  parcels  were  .sii))jei't  to  a  mort- 
gage to  the  Hank  of  Ipiier  ( 'anada  for  more  than 
the  value  tiiereof.  'i'lic  trustee  agreed  for  the 
sale  of  these  jiareels  to  a  purciiaser  ;  the  bank, 
liefore  beeoining  insolvent,  asseuteil  to  the  sale 
and  received  the  lirst  instalment  of  thcr  jiurchaHe 
money.  The  purcli.aser  went  into  jiossession, 
but  was  in  default  in  paying  pnrcliase  money  ; 
the  defendants  were  his  assigns.  P.y  the  trn.st 
deed,  which  the  bank  execntcd  on  bi'coming  in- 
solvent, (which  deed  was  afterwards  conlirmed 
by  statute,)  it  was  nwule  the  duty  of  tlie  bank 
trustees  to  accept  in  payment  and  licpiidatiiHi  of 
any  (lei)t  due  to  the  estate  tiie  notes  or  liills  of 
the  bank.  On  a  bill  by  the  bank  trustees  for 
payment,  it  was — Held,  that  as  the  money  was 
coming  to  the  bank,  the  trustees  were  bound  to 
accept  payment  in  the  notes  of  the  l)aidv  at  par. 
'J'/ii'  Tni.ilii-n  of  t/ii'  lUuik  if  r/ijiir  <  '(iinohi  w. 
Tin;  Ciuuidhin  Xariijnihni  Co.,  1(!  Chy.  47!>. 


I.  To  Creditors. 
1.   Moili-  and  Time. 

■\Vliero  a  plaintitF  contracts  to  receive  for  work  | 
lone,  lit  its  completion,  a  certain  sum  of  money,  j 
_a(l  tben  agrees  to  accept  from  the  defendant  the  i 
Eroinissorv  note  of  B.   for  the  sum — if  the  note  i 

nut  delivered  he  may  sue    for  the   money. 
pis/ar  v.  /'(/•(■/'.<,  G  Q.  B.  534. 

If  the  note  he  not  tendered  at  the  time  speci- 
led,  a  subsc  picnt  tender  of  the  note  and  refusal 
fill  be  no  defence  to  such  an  action.     Il>. 

The  owner  of  land  agreed  to  sell  the  growing 

_niber  thereon,  and  by  the  terms  of  the  agree- 

pent  it  was  stipulated  that  the  price  should  be 

aid  by  the  purchaser's  note,  endorsed  liy  a  re- 

onsihle  party,    renewable  for  half  at  its  nia- 

rity,  the  delivering  of  such  note  within  ten 

av-i  from  the  date  thereof  to  bo  the  completion 

fthe  consideration  for  said  agreement ; — Held, 

hat  this  was  only  a  mode  of  paying  the  purchase 

honey,  and  was  not  substituted  for  it ;  and  that 

Ipiiii  failure  of  payment  the  vendor  was  entitled 

)an  injunction  to  restrain  the  felling  of  timber 

:  the  ronirival  of  such  as  had  been  already  cut 

lown.    Mitclifll  V.  McGaffeij,  (i  Chy.  361. 

i  A.  entered  into  an  agreement  with  B.  to  do 
[ertain  work,  kc,  for  B.,  for  which  by  the  terms 
'  the  contract  A.  was  to  be  paid  the  sum  of 
3,1)00,  partly  in  materials,  &c.,  and  the  balance 
Mn  three  yearly  instalments,  and  according  as 
Be  work  progressed  :" — Held,  that  the  amount 
"  each  yearly  instalment  to  be  paid  to  A.  was 
aiteil  by  the  amount  of  work  done  and  the 
katerials  provided  and  delivered  by  him  during 
he  year.    Grant  v.  McDonaldet  al.,  9  C.  P.  195. 

I  Where  the  day  on  which  money  is  due  under 
1  agreement  falls  on  Sunday  :  Semble,  that  the 
jaynient  must  be  made  on  Saturday.  Whittkr 
,  McLmmn,  13  Q.  B.  638. 

[a  debtor  of  the  late  pretended  Bank  of  Upper 
n.ada  at  Kingston  having  called  upon  the  bank 

|)mmis9ioners  to  arbitrate  under  10  Geo.  IV.  c. 

,  an  award  was  made  for  £900,  to  be  paid  in 
tes  !,ud  other  securities  of  the  bank  ; — Held, 


2.     ]\'li(il  A  iiiniinta  to. 

Defendant,  as  treasurer,  returned  the  ])lain- 
titf' s  land  as  part  of  a  tract  on  which  taxes  were 
unpaid.  Tiie  plaintitt  tendered  the  amount  of 
taxes  on  his  own  jxntion,  which  defendant  re- 
fused to  accept,  and  tlie  land  was  sold  : — Held, 
that  an  action  would  not  lie  against  the  treasurer 
for  not  accepting  the  redemption  money,  the 
tender  to  an(l  refusal  by  the  latter  l)eing  eipiiva- 
lent  to  payment;  and  that  therefore  the  plaintill' 
had  not  lost  his  land.  Ciniiiiinjliaiii  v.  Markhiiid, 
5  O.  S.  ()45. 

The  plaintifT  wrote  to  defendant,  who  had  a 
demand  against  one  C,  saying  that  C.  ha<l  asked 
him  to  settle  the  claim  with  <lefendant,  and  re- 
quested him,  therefore,  to  charge  it  to  his,  the 
plaintiff's  account.  It  was  not  proved;  that  any 
account  had  been  rendered  by  defendant  in. 
which  lie  took  credit  to  himself  for  this  as  a  pay- 
ment 0i\  any  particular  account  ; — Held,  that 
this  'nust  be  considere<l  merely  as  an  item  of 
set-off,  and  not  as  a  paymeiU.  Xotinun  v.  Crooks, 
10  Q.  B.  105. 

M.,  the  testator,  died  in  November,  1847,  in- 
debted to  the  plaintiff  in  £35,  having  appointed 
defendant  his  executrix.  The  account  was  con- 
tinued after  his  death,  and  was  afterwards  ren- 
dered to  defeiulant  and  headed  as  against  widow 
M.,  and  further  advances  were  made  to  her  from 
time  to  time  and  payments  made  by  her  on. 
account,  down  to  August,  1849,  the  payments 
amounting  to  far  more  than  the  debt  ilue  from 
tlie  testator.  In  December,  1849,  a  confession 
of  judgment  was  obtained  from  defendant,  as 
executrix  of  the  testator.  On  a  rule  nisi  to  set 
aside  the  judgment  entered  on  the  confession  : — 
Held,  by  McLean,  J.,  that  the  plaintiff,  having 
transferred  his  claim  against  the  estate  to  the 
individual  account  with  the  defendant,  and  with 
her  assent,  and  having  since  received  more  than 
sufhcient  to  cover  the  debt  of  the  estate,  ho 
could  not  sever  the  two  accounts  and  fall  back 
upon  the  estate  for  the  amount  due  at  the  testa- 
tor's death  ;  and  the  judgment  was  set  aside. 
lieattijx.  Maxwell,  1  P.  11.  85.— C.  L.  Chamb.— 
McLean. 
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Tl;('  ]il:iiiiti(r  liclil  ill  fdiiliiiit's  mortgage,  with 
a  CDiiilitioii  tli.it  tlie  wliiilc  ])i'inL'iii!il  sliimld  l)u- 
CdiiR-  ]iiiyiilili'  it'  till'  iiitciTwt  was  in  iiirt'iir  fur 
ttii  il:iy.s.  liy  ayi'iiiiiont  Itftwoi'ii  tliuin,  iiliiiiititl' 
ihvw  nil  (ItlYiiilaiit  tor  tlii'  iiituifst  (at  tliiou  days' 
siglit)  a  fiw  (lays  l)(fiirL'  it  ln'caiiU!  iluo,  wliidi 
(halt  was  iliHriiiiiitLil  liy  plaiiititlat  liis  hiiiik,  ami 
tliu  jiiiKjutils  jilaLi'il  til  lii.s  iTcdit  jiiiiir  ti>  tlic  ex- 
liiratiiiii  of  tlir  ttii  days,  and  was  afterwards 
aoui'iitcd  l)y  ikfciidaiit  ;  Imt  uiioii  maturity,  was 
disliiiiiiiuriil  and  charged  t"  iilaiiititl  "s  account. 
The  ilcfcmlaiit  cuntcinlcd  that  tlic  interest  liav- 
ing  lieeii  received  by  tile  plaiiitid'  (hy  the  dis- 
count) liefore  the  ten  days  exjiireil,  forfeiture 
conhl  not  he  claiined  ;  hut— Held,  that  it  was  in 
fact  no  jiayiiicnt,  and  that  the  whoh'  mortgage 
nioiicy  was  due.      ('(iiiunm   v.   K/ki/i/i  it  ul,,  7 

C.  i'.".-o-_>. 

1'lie  iilaintill's  sued  defendants,  H.,  M.,  aiiil.S., 
as  joint  makii.s  of  a  note.  .S.  i)lcadcd  that  a 
juilgmeiit  had  liecli  olitaiiicd  in  this  suit  against 
all  three  defendants,  and  set  a.»iide  as  against  S., 
hut  unih.'r  the  li.  fa.  sued  out  uiion  it  the  sherilf 
liad  seized  jioods  of  Jl.  and  .M.  more  than  sutli- 
cient  to  satisfy  the  judgment  and  costs,  and  that 
ho  had  made  thereout  t'.'iO,  and  still  iield  the  rest 
of  the  goods,  out  of  which  ho  could  make  the 
residue  :-  Held,  that  the  jilca  was  not  su]iliorteil, 
the  evidence  being  that  all  the  goods  seized 
hrought  only  ,t'!l  at  the  sale,  (jua're,  whether 
the  ]dea  fornu'd  a  good  defence.  Ki-rr  vl  ((/.  v. 
J/infunI  r/  III.,  17  (J.  15.  \'>i>. 

A.  and  V>.  formed  a  limited  iiartuership,  A.  to 
he  the  general  partner,  and  15.  the  special,  cim- 
triliuting  t;7.'''(l.  15.  held  A. 's  notes  for  that  sum, 
which  he  gave  up  to  A.  liy  way  of  payment  ; — 
Hehl,  not  a  p.iyment  in  .nonej'  witliiii  the  sta- 
tute. Jhiii'dift  it  at.  V.  Win  Alh-ii  el  «/.,  17  Q. 
B.  234. 

riaintiff  got  upon  the  train  without  a  ticket, 
and  ^^  lien  abked  for  his  fare  declined  paying 
then,  as  he  said  he  had  not  made  uji  his  mind 
how  far  he  should  go.  'liie  conductor  said  he 
must  decide,  and  afterwards,  on  his  deuliiiing 
again  on  the  same  ground,  stopped  the  train  and 
put  him  out.  The  plaiiitifl  at  last  tendered  a 
.S20  gnid  piece,  telling  the  conductor  to  take  his 
f.ai'(!,  .':5l.,'5.'),  out  of  it: — Held,  that  the  plaintiff 
had  refused  to  p.ay  his  fare,  within  the  meaning 
of  the  14  it  1")  Vict.  e.  51,  s.  '2\,  suh-sec.  G,  and 
that  defendant  was  justilied  in  what  he  did. 
Fiilloii  V.  Grand  Trunk  R.  W.  Co.,  17  Q.  B. 
428. 

The  plaintiffs,  N.  &  T. ,  entered  into  a  joint  con- 
tract for  the  performance  of  certain  work  for 
defendants,  to  he  jiaid  monthly,  as  the  work 
progressed.  The  defendants  through  their  treas- 
urer opened  accounts  and  jiaid  moneys  on  orders, 
making  the  cheeks  payable  to  N.  &  T.,  which 
checks  were  cndorseil  sometimes  by  Js .  aiul  some- 
times by  T.,  in  the  name  of  N.  &  T.  Upon  an 
action  brought  for  a  balance  of  §49(5.81,  defen- 
dants pleaded  a  tender  before  action  and  pay- 
ment into  court  of  §250.81,  and  an  order  and 
payment  thereunder  in  the  following  words : 
"  Brantford,  31st  July,  1858.  Allan  Cleghorn, 
Esq.  Beserve  i?300  from  the  central  school,  pay- 
able to  Ritchie  &  Bussell.  N.  &.  T."  This  was 
signed  by  T.  : — Held,  that  the  payment  there- 
under was  a  payment  on  account  of  the  plaintiffs, 
and  could  not  bo  recovered  again.  North  et  al.  v. 
Brantford  .School  Trudvcx,  10  C.  P.  401. 


The  pl.iiiitilfs  sued  defendant  for  .8150,  iihh, 
lent,  to  which  defendant  pleaded  a  set  oil'  a::ni, 
li.,  one  cT  the  plaintill's,  ;iccepteil  by   {,,  in  .sati(.| 
faction.     It  apiieared  that  defendant  having  \,\iM 
a  house  for  I,.,  cross  iieinands  arose  out  ot  tliJ 
cdiitraot,   and  tliei.'  solicitors  negotiatei'.    fi,r 
setMemeiit  :  that  the  .^I.W  was  meiitioniMl, 
L. 's  solicitor  '.ilcied  to  pay  ijlJ.'O  in  full  > 
matters,  taking  this  . 8150  into  account  as  ^  ,1,,  . 
to  L.      Defendant  refused  to  take  less  than  S7i«i  u, 
and  sued  L.,  whose  snlicitur,  before  he  w.'isaw  r  ? 
of  the  suit,  paid  .8(150,  and  afti'rwanls  pai^l  s;(,,^''J 
into  court,  which  was  taken  out.     The  jury  m,.  ■ 
asked  whether  L.  or   his  attorney  agreed  ,tl.--i'' 
lutely  to  ;dlow  the  .8150  as  a  payment  mi  ti-" 
contract,  or  only  for  the  sake  of  a  setth  iini,: 
wliiidi  was  not  arrived  at  ;  to  which  defeiiiLiKi 
objected,  that  if  tlu^  negotiations  proceeile(|  ,. 
the   supjiositioii  tii.it  the  .81.50  was  to  be  > 
lowed,   and    L.   afterwards  paid   the  .8700 
dill'ereiit  understanding,  he  was  bound  sotost.i;,! 
at  the  time: — Held,  thtit  the  direction  was  lij 
and    a    verdict    for   the    plaintills   was    u)ili. ; 
Yimnij  it  III.  v.  Tiii/liir,  25  t^*.  15.  583. 

One  ;M.,  a  carter,  who  voted  for  respoinliuti 
at  the  re(|Uest  of  ]'.,  the  respondent's  agent,  ii;| 
ried  a  voter  five  or  six  miles  to  the  poliiiii:  |ila 
saying   that   he   would    do  so   witiiout  cliu. 
Some  d.ays  after  the  elci'tion,  P.  gave  M.  .-<i;,  [; 
tending  it  as  compensation  for  such  carri:ii.'e,  id 
M.  thought  it  was  in   p:iyment   for  work  wliil 
he  had  done   for  P.  as  a  carter,     The  cuiili^lj-l 
knew  nothing  of  the  matter  ;~Ueld,  that  th 
was  pioperly  no  ]i.aynieiit  by   I',  to  M.  furai 
pur])ose,  the  money  being  given  for  one  piirii.! 
and  I'cceived  for  another  ;  but  that  if  there  liaij 
it   liad  been  made  after  P. 's  agency  had  cea.v, 
and  there  was  no  jirevious  hiri'ig  or  proiiii..  i 
pay  to  which  it  could  relate  back,     /n  rr  l/i'  y;.l 
lion  for  thi   Tiiirn  uf  Bmr/cril/i'  luii!  tin-  T'Mnif>\ 
if  Mzalxthtinrn,  32  Q.  15.  1.32. 

In   this   case   the   defendant,  the  >iiort;.'a"i:J 
being  unable  to  pay  off  plaintiif's  moi'tga^'f, 
the  suggestion   of  the   plaintiff's  attorney,  K.( 
rowed  the  reijuired  amount  from  the  iiioiicvs 
another  client  in  the  attorney's  hands,  with  wlii 
the  attorney  was  to  p.ay  oil'  the  plaintill  "s  iimrj 
gage,   the    defendant   giving   another    iiiuitj.'; 
therefor  : —  Quiere,     wliether   this   arraiigeiiitJ 
amounted  to  a  payment  of  the  plaintill's  iiiMrJl 
gage  to  the  attorney.     Puliniir  \.  Win  ■•^li  in  hi, 
U.  P.  581). 

Defendants   were    the   bankers   of    hetli 
plaintiff  and  one  K.,  and  E.  having  given  aiii 
payable  to  the  plaintilf  at  the  defendants'  lunil 
the  plaintifl',  about  two  weeks  before  its  uiiitil 
rity,  left  it  with  defendants  for  coliectioii, 
to  be  protested  if  not  paid.     On  Ueccmhcr  ^ii 
the  day  of  its  maturity,  the  ledger  keeper  dt-liid 
E. 's  account  and  credited  the  plaintiffs  witiiil 
amount  of  the  note,  and  on  the  plaintilf  callj 
at  the  bank  next  morning,  he  received  liis  [ 
book   with   an   entry   crediting  him  with  iJ 
amount  of  the  note.     Subsequently  the  iiiaii." 
— on  the  ground  that  the  entry  had  been  luij 
by  the  clerk  by  mistake  and  without  autliijrii| 
as  E.'s  account  was  then  overdrawn — caustils 
entry  to  be  reversed,  and  refused  to  pay  [ilaica 
the  amount  of  it.     E.  stated  that  he  always .ii 
authority  to  jiay  each  p.irticular  note,  wliiili 
did  not  do  here ;  and  the  manager  stated  t£J 
without  such  authority  it  was  not  the  ciistoEf 
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he  l.:uik  to  pay  any 

lliiititf  was  entitled  to  recover  tlie  amount  of 
note  inmi  tlie 


Hel.l,    that   the 

■  tlie  i 

that  by  the  general 

til"  plaintiff,  hy  making  the  note  payable  at 

iidiiits'  bank,  authorized  them  to  pay  it ; 

id  that  the  act  of  the  ledger  keeper  in  charging 

to  K  'a  account  ami  crediting  it  to  the  plaintitf 

his  acciiuut  and   paHS-ljook,   amounted  to  a 

,.u't  of    the    note,    and    was   irrevocable. 

Yvjh'upjiiU--  V.  City  Hank   of  Muntreal,   !i(j   V. 

.'71. 

Tlie  pl.iiiitiff,  a  merchant  and  customer  of  de- 

adants'  hank,  having  a  note  payable  there  on 

J  istli  January,  1S7.S,  made  a  check   payable 

[hi'iuself  or  hearer,  and  left  it  with  defendants 

I  meet  the  note.     The  che(jue,   however,  was 

J.  ,,,^.,1  fur  tliat  purpose  nor  returned  to  the 

laiiititr,  hut  tlie  note  was   paid  by  defendants 

McharL'cd  til  plaintiff's  acciuint.     The  checjue 

I  afterwanls,  on  the  .Slst  January,  1874,  pre- 

knted  to  the  defendants  by  some  one  unknown, 

le  year  having  been  changed  from  1873  to  1874, 

Id  it  wa9  paiu^  ''y  defendants  without  noticing 

alteration,   and   charged   to  the   plaintiff's 

coiuit.    Hiiw  it  got  out  of  defendants'  bank 

J  not  ascertained.    Per  Wilson,  J. ,  the  che((ue 

ust  1)0  considered  to  have  been  paid  when  the 

L,  f|,r  which  it  was  given  was  handed  over  by 

Ifeiidants  to  plaintiff,  and  on  that  ground  the 

liiitiff  could  not  have  been  made  liable  upon 

lidtz  V.  MoLiou's  Bank;  40  Q.  B.  253. 

5See  McGUlivran  v.   Kcef,-r,  4  Q.   B.   342,  p. 
|26;  BacuH  v.  .S'/((V/',  IG  Chy.  485,  p.  1491. 


3.  By  and  to  Whom. 
(a)  Generally. 

I  Where  a  contract  was  made  with  one  party, 
suhscipiently  admitted  another  jjerson  to 
are  in  the  contract  : — Held,  that  the  payment 
the  original  contractor  was  sufficient,  and 
%i  no  notice  need  be  taken  of  the  subsequent 
;rship.     Carlisle   el  al.  v.  The  Klai/ara 
ik  Company,  5  0.  S.  G60. 

.emble,  that  a  wharfinger  is  not  an  agent  of 

I  forn-arder,  to  whom  the  consignee  is  aiithor- 

[  to  make  payment,  after  the  delivery  of  the 

ds  to  the  consignee,  and  after  an  account  has 

stated  between   him   and  the  forwarder. 

rraiice  et  al.  v.  Hays  ct  al,  2  C.  P.  338.    S.  C. 

P.  274. 

J)efen(laut3  associated  themselves  together  to 
(iduct  a  savings  bank,  but  before  they  were 
anized  under  4  &  5  Vict,  c .  32,  their  treasurer 
«ivcd  a  deposit  from  B.  of  £75,  which  he 
ore  was  made  by  B.  with  the  express  under- 
iding  that  any  person  producing  his  pass- 
k  should  he  entitled  to  receive  it.  B.  died, 
I  this  sum  was  afterwards  paid  to  a  connexion 
his,  who  presented  the  pass-book.  The  pay- 
nt,  it  appeared,  was  made  in  pursuance  of  cer- 
I  rules  adopted  by  defendants,  but  which  were 
tiled  according  to  the  statute  for  some 
tths  after :— Held,  that  such  payment  was 
Authorized,  and  that  the  defendants  were 
to  B.'s  administrator  for  the  money. 
fikret  MX.  V.  Wallace  et  al.,  14  Q.  B.  205. 

he  plaintiff,  a  creditor  of  a  railway  company, 

iiig  had  his  execution  returned   nulla  bona, 

the  defendant,    a    shareholder,   for   the 
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amount  remaining  unpai<l  upon  his  stock.  The 
deftjudaut  pleaded,  that  before  the  commence- 
ment  of  this  suit  the  railway  company  sued 
him  for  the  same  moneys,  and  th.it  after  being 
served  with  the  writ  of  summons  in  that  case, 
and  before  declar.ition  in  either  case,  and  after 
the  C(unmoncement  of  this  suit,  he  piid  the 
company  in  full  ;  -Held,  no  defence,  as  it  was 
not  averred  that  such  payment  was  mvde  in 
ignorance  of  the  plaintiff's  claim.  Tyre  v, 
Wilkes,  13  Q.  B.  482. 

Held,  that  an  authority  by  plaintiff  to  his 
attorney  to  collect  the  interest  ilue  on  a  mort- 
gage in  the  plaintiff's,  and  not  in  the  attorney's 
possession,  did  not  entitle  the  attorney  to  receive 
payment  of  the  principal,  Palmer  v.  Winstaii- 
lei/,  23  C.  P.  58fi. 

The  retainer  of  an  attorney  or  solicitor  to 
collect  a  demand,  and  to  take  such  proceedings 
as  he  may  deem  proper  to  effect  this  object,  gives 
him  authority  to  receive  ti  ■■  .amount  before  or 
after  suit,  and  to  discharge  effectually  the  party 
making  the  payment.  Mnoiti/  v.  Tyrrell,  (!  P. 
R.  313.— Chy.  Chamb.— Blake. 


4.  In  What  Currency. 

The  plaintiffs,  two  corporations,  declared  on 
defendants'  covenant  to  p.aythem  .?22,500  for  six 
months'  rent,  due  on  the   1st  June,  18C3.     De- 
fendants pleaded  that  the  premises  were  partly 
in  the  United  States  ;  that  the  plaintiffs   had 
their  place  of  business  in  the  States,  and  that  on 
the  1st  June  defendants  tendered  to  them  their 
§22,500  in  lawful  currency  of  the  States,  which 
they  refused  ;  and  the  defendants  brought  into 
court  815,525  of  lawful  money  of  Canada,  which 
they  averred  was  on  said  1st  June  and  is  equal 
in  value  to  the  said  §22,500  of  the  lawful  cur- 
rency of  the  States.     The  plaintiffs  replied  that 
the  deed  was  executed  in  Canada  :  that  one  of 
the  plaintiffs  was  a  company  incorporated  and 
having  its  domicile  here,  and  the  other  in  the 
States  :  that  the  rent  reserved  was  payable  in 
current  money  of  this  province  ;  and  that  at  the 
execution   of  the  deed   and   hitherto  the   said 
§22,500   was   and   had    always  been   equal    to 
§22,500,  and  not  at  any  time  to  §15,525,  of  cur- 
rent money  of  the  province  ;  and  that  the  tender 
made  of  the  equivalent  in  American  currency  of 
the  last  mentioned  sum  was  not  valid.     On  de- 
murrer to  the  replication — Held,  that  the  con- 
tract being  made  in  Canada,  and  mentioning  no 
place  for  the  payments,  must  be  governeci  by 
our  law :  that  the  rent  must  be  intended  from 
the  declaration  to  be  payable  in  current  money 
of  Canada :  that  there  was  nothing  in  the  plea  to 
displace  this  intendment ;  and  that  the  plaintiffs 
therefore  were  entitled  to  judgment.     Niagara 
Falls   International  Bridge  Go.   et  al.   v.   Great 
Western  B.  W.  Co.,  22  Q.  B.  592. 

Defendants  resided  at  Toronto,  Canada ;  and  one 
of  them,  when  at  Cleveland,  U.  S. ,  or,  as  plaintiflf 
contended,  at  Toronto,  wrote  to  plaintiff,  resi- 
dent in  Cleveland,  as  to  coal ;  to  which  letter 
the  plaintiff  replied,  and  addressed  his  letter  to 
defendants  at  "roronto,  agreeing  to  furnish  coala 
at  Cleveland  at  §2.75  per  ton  :— Held,  that  the 
place  where  the  money  is  payable  governs  the 
question  as  to  how  it  is  to  be  paid  ;  and  as  the 
goods  were  to  be  delivered  at  Cleveland,  it  was 
to  be  presumed  they  were  alao  to  be  paid  for 
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there  on  ilelivcry,  an'l  tlint  therefore  the  plnintifT 
mnst  acue))t  Airii'riciiii  currency  in  |iiiynient 
thereof.  Vrniriaril  v.  Heard  it  nL,  14  ('.  1*.  87. 
See  .v.  ('.,  13(''.  1'.  34. 

Pefenilaiits  in  'I'lironto  covenanted  to  jiay^iTlf) 
in  New  York,  on  'JOth  August,  ISr.H,  whi<:lithey 
failed  to  do.  and  when  Hucd  iiere  in  IStir),  they 
claimed  to  iiay  in  American  currency  nt  par, 
thou>,'li  in  the  meantime  it  had  become  very 
ninoh  dc])reciated  :~  Held,  however,  that  the 
ilaintiffM  were  entitled  to  the  e(|uivalent  of  the 
SIti  in  Now  York  on  the  day  of  jjaynient,  with 
interest.  AfnimdchunvtlA  Jloaiiitnl  v.  Proriiicidl 
Jiif.  To.,  25  Q.  B.  613. 

A  mort^'a).,'e  being  payable  in  lawful  money  of 
the  United  States  of  America,  the  holder  there- 
of, in  Hceking  to  forcchisc,  is  entitled  only  to 
claim  tlic  amount  in  the  current  money  of  that 
country,  or  its  enuivalent  at  the  time  of  default 
made  in  )>aynicut,  or  at  any  timesubseciuently, 
at  liis  option.  Crawford  i:  Heard,  14  C.  V.  87, 
approved  of  and  followed.  Movnll  v.  Witrd,  10 
Chy.  231. 


5.  Ihj  Ch"(inci. 

Defendant,  the  drawer  of  a  bill,  apjilied  to  a 
broker  to  get  it  discounted  for  him.    The  broker 
cxjiccted  to  have  money  iluring  the  day  from  the 
proceeds  of  a  bill  maturing,  which  belonged  to  | 
the  }ilaintifl',    who  agreed    to   take   defendant's  | 


bill.  The  bill  coming  due  was  not  paid  in  money, 
but  the  broker  was  otVered  a  cheek  of  one  of  the 
parties  to  it,  which  ho  refused  unless  marked 
"good  ;  "  and  then  the  bank  was  closed  for  the 
day.  The  broker  tlien  said  he  wouhl  take  the 
check  if  defendant  would  accept  it  in  discount 
of  his  bill  ;  and  defendant,  being  ajiplied  to, 
took  the  check  and  hamled  the  l)ill  to  the  plain- 
tifif ;  and  as  it  was  for  a  larger  sum  than  the  l»ill, 
he  paid  the  difference  to  the  giver  of  the  check. 
He  also  paid  th(!  broker's  charges.  The  check 
was  dishonoured  ;  and  the  ])laintiff  having  sued 
defendant  upon  his  bill,  the  jury  were  directed 
to  decide  whether  defendant  accepted  the  check 
as  absolute  payment  or  not ;  and  that  if  they  be- 
lieved the  broker's  account  (as  given  above,  con- 
tradictory evidence  having  been  also  adduced, ) 
they  sb-uhl  fnul  for  the  plaintiff: — Held,  that 
the  direction  was  right,  and  that  the  evidence 
■warranted  a  verdict  for  plaintiff.  Oeo/wjan  v. 
Laivson,  13  Q.  B.  495. 

Defendant  bought  goods  from  the  plaintiffs, 
paying  part  in  cash,  and  giving  for  the  balance  a 
Dank  check  drawn  by  H.  payable  to  bearer. 
Plaintiffs  presented  the  cheque  early  next  morn- 
ing, but  there  were  no  funds  ;  and  at  the  end  of 
a  week,  after  repeatedly  calling  on  H. ,  they  de- 
manded payment  from  defendant : — Held,  that 
they  could  not  recover,  for,  1.  The  cheque 
must  be  taken  to  have  been  received  as  cash  ; 
and,  2.  The  plaintiffs  had,  at  all  events,  made  it 
their  own  by  the  delay  in  calling  on  defendant. 
Bedpath  et  al.  v.  Kolfage,  16  Q.  B.  433. 

The  plaintiff  on  the  12th  of  January,  1867, 
cave  defendants  $150  in  silver,  and  $4.50  for  the 
discount  on  it,  receiving  their  I.  O.  U.  for  $150 
in  bills.  Afterwards,  on  the  same  day,  they 
gave  him  the  cheque  of  one  H.  on  a  bank,  pay- 
able to  the  defendants  or  bearer,  but  post-dated 
to  the  16th.     It  was  not  presented  till  the  18th, 


and  was  refused,   there  having  been  no  fuiiil,,j 
since  tiio   Kith.     H.  on  tiie  same  day  told  the 
l)laintiff  ho  would  make   it  all   rigiit,    and   tin 
plaintiff  in  conHequencu  left  it  at  tiio  bank  ;  lir  > 
on  that  evening  11.  made  an  assignment,  havuij 
been  insolvent  for  some  time.     Defenilants' siinj,! 
was  closed  on  the  l!)tli,  Saturday,  and  on  Mun-J 
day  the  plaintiff  returned  the  cheque  to  tiicm.'ul 
worthless,    atill  retaining  their   1.    O.    U.     Thej 
plaintiff  having  sued  on  a  sjiecial  coinit  furiii.tj 
delivering  the  bills,  and  oti  tlu;  connnon  cnunul 
and  account  stated,  it  was  left  to  the  jury  ti  si, 
whether  there  was  a  debt  due  by  defcndiuit>  : 
the   plaintiff  when   the  ciieque  was  given,  ;ii,: 
whether   it    was   accepted  in    satisfaction  ;   injl 
they  found  for  the  jilaintiff  :-    Held,  1.   Thattluj 
case    was    properly   submitted  and   the  vinlit;| 
right  ;  2.  That  under  a  plea  of  payment,  the  4. 
fendants  could  not  set  up  that  the  plaintilfii 
his  laches  in  presentment  and  notice  had  nial 
the  chc((Ue  his  own  ;  and,  sendihs  ha<l  this  lwi,i 
specially  pleaded,  the  plaintitl',  on  a  replicatiifll 
of  the  facts  excusing  his  delay,  would  have  Imtj 
entitleil  to  succeed.    Siiiifh  v.  liarhan  ct  iil.,'l'\ 
Q.  B.  10(i. 

Defendant,  through  one  B. ,  the  i)laiiitill-j 
agent,  efl'ected  a  life  policy  with  the  pliiiiititfj 
B.,  who  had  authority  to  receive  the  i)r(iiiiiiii],i 
brought  the  policy  with  the  receipt  f<n'  the  lirsl 
premium,  issueil  from  the  ]ilaintitl's'  head  ullitif 
to  defendant,  who  was  in  charge  of  a  braiu; 
the  bank  at  which  B.  kept  his  account.  DoUbI 
dant  drew  a  ehe(iue  on  another  branch  ol'  tkl 
bank,  and  H.  recjuested  him  to  place  the  aiiK.ur;; 
to  the  credit  of  his  bank  account,  wliicli  wiJ 
done  in  the  usual  way,  and  the  ehe(iue  cli;iij;i.;l 
to  defendant ;  but  B.  's  account  was  at  tlii'  tiniJ 
overdrawn,  and  he  afterwards  became  insolvoiiij 
— Held,  that  the  payment  thus  made  to  I!.  ms[ 
a  payment  to  the  ])laintiffs.  The  jEtna  Life  Int. 
Co.  v.  Green,  38  Q.  B.  459. 

A  cheque  operates  as  payment  until  it  ht 
been  presented  and  payment  refused.  liitliJ 
case,  on  the  evidence  set  out  in  the  report,  itwiil 
held  the  plaintiff  had  received  the  che(|ue  asuijl 
ment ;  and  the  jury  having  found  otherwise,! 
new  trial  was  granted.  Hinjhe.i  v.  Thi'  <'iiiii['\M 
Permanent  Buildbuj  and  Savings  Society,  yjiM 
B.  221. 


6.  By  Bills  and  Xvtes. 

Action  on  a  note.  Plea,  set-off  for  money  dtj 
on  a  note  made  by  plaintiffs,  for  freight  iluelj 
defendants.  Conflicting  evidence  as  to  whetlJ 
a  note  given  conditionally,  subject  to  a  fiitni 
settlement,  or  as  a  final  settlement  of  the  freigl 
Verdict  for  plaintiffs  set  aside,  and  new  tra 
granted ;  costs  to  abide  the  event.  MeU\>l{ 
al.  V.  Wilkies,  4  0.  P.  407. 

The  plaintiff  held  defendant's  mortgage,  \ria 
a  condition  that  the  whole  principal  should  1 
come  payable  if  the  interest  was  in  arrear  !':j 
ten  days.  By  agreement  between  them  plaiiitl 
drew  on  defendant  for  the  interest  (at  thra 
days'  sight)  a  few  days  before  it  became  iim|' 
which  cfraft  was  discounted  by  plaintiff  at  li 
bank,  and  the  proceeds  placed  to  his  credit  piil 
to  the  expiration  of  the  ten  days,  and  was  aftsi 
wards  accepted  by  defendant ;  but  upon  matuiii 
was  dishonoured  and  charged  to  the  plaintif I 
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roH  V.  Knaop.  7  C.  1'.  oO'i. 
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Held,  that  this  wan  no  jiayinont,  anil  i  the  jilaintiff'a  Holicitor  wlicn  niailiMl ;  and  a  mo- 
tion to  rofiiiid  it  was  rofu.si'd  with  (.'(mts.  Mr- 
Jhiiiell  V.  McKay,  '1  Chy.  Chunih.  354. — Taylor, 
Secriltiry. 


iliHviry  and  aoooptanoo  of  tho  iiroinissory 


;  iif  thoni  in  aatisfaotion  of  tho  claim. 


'  At  tlictiial  tho  jdaintill's  hook-kt'oiicr  s.iid  that 
I  V  urcmiiti'd  tho  aeeount,  and  took  tlio  note  made 
K,.  iiiic  (letcndant  in  sottlomoiit,  writing  at  the 
fodtdt  theacodunt  "  received  paymont  l>y  note." 
iTiic  learned  judge  thereupon  directed  a  verdict 
Ifoi'  lUfciidants.  On  motion  for  judgment  iion 
lolistaiite  vorodieto,  or  for  a  now  trial  ;  Hold, 
Ithat  tlie  lilea  was  good,  l>nt  that  it  should  have 
Ibi'i  II  Ic't  ^"  ''"'  J'"'y  *•"  ""^  whether  the  note  was 
Iftci'cptcd  liy  the  plaintill's  in  satinfaction  of  the 
Ideiiiaiiili  ""'I  ^  "'^'^^'  *■''''''  '*''^'^  ordered.  I'm-t 
\j)iiiilii'jtiii>  lUn-liintr  Co.  v.  Siiiuiir  tf  al.,  18  t^.  IV 


8.   Ajipropriation  of  Payvicuti. 

(a)   (I'liinuilly. 

Where  a  del)tor  is  indehted  u)ion  two  a(,'coinit8 
the  creditor  has  his  oli^ction  to  [ilace  a  payimnt 
to  which  ho  |)leases,  unless  there  is  a  specilic 
direction  for  its  application,  or  circunistanceu 
tantamount  to  one.  Jiai/irmait  v.  Smith,  Tay. 
I'-'.l. 

Under  special  circumstances,  however,  the 
law  will  sonietinn'S  make  tho  ai)propriation,  and 
take  the  option  out  of  the  hands  of  tho  creditor. 
('iiiiiiiiiiiij.iv.  07((.s.si//)    I  III.,  1  C,).  |{.  .'t(J4. 

■'•  If  a  debtor   pay   a  sum   of  money  to  a  judg- 

I'laintiflliolili";-'  defendant's  note  (not  negoti-    ment  creditor  who  has  also  a  claim  on  a  current 

ikiliavalile  on  doinand,  tor  tT)(H>,  in  transactions    account,  and  no  directions  he  given,  the  creditor 

ith  (iiie  1!.  ('i  partner  of  defendant)  gave  it  to  '  may  apjdy  such  iiaymont  to  tho  account,  though 

,  taking  in  return  his  note  for  £1,000,  for  this  !  the  judgment  were  earlier  in  date.     Aniioiir  v. 

;,1  „tiiur  tiaiiHactioiis.     in  dissolving  partner-  ^  CanuthtrK,  4  1..  J.  i>10.— C.  L.  Chanib.-  Kobiii- 

in,  it  was  arranged  that  this  tl.OOO,  or  note  of '  son. 

.,,'  siioiild   he  paid   by   defendant.     ]{.  being  j  x,       i   r      i     i.  i       ,  ,14. 

.. '.         -   f .,...,4.   ..i.4..,;.,...i    .i,.r i„..i.'„  1       Where  tho  deteiidant  gave  a  bond  payable  at 

a   distant  period,   and    the   plaintitl's  continued 

their  dealings  with  him,  semling  accounts  which 

contained  debits  and  credits,  and  which  accounts 

included  the  sum  for  which  the  bond  was  given, 

though  tho  last  of  them  was  rendered  before  the 

time  for  the  payment  of  the  bond  had  arrived  : — 

Quiore,  eouhl  the  defendants  treat   the   credits 


allcil  iil"iu  for  payment  obtained  defendant's 
heiiiit^  for  t'.")(M>,  and  returned  defendant's  origi- 
ntu  fur  iTiOO  to  plaintitl'  in  payment  of  the 
it,' for  I' 1, 000.  Toan  action  oiithe  note  for  t'otX), 
efeiulaut  pleaded  satisfaction  thereof  by  the 
akiii','of  K.'s  note  for  £1,000  ;— Held,  that  the 
actrt  liiil  not  amount  to  a  payment,  and  that 
oiiilaiit  was  liable.  Bn'ith  v.  Jliilliij,  8  C.  P. 
64. 

An  executor  holding  a  mortgage  given  to  the 
stator,  sold  and  assigned  it,  taking  the  pur- 
ia:'t'r's  iiroiuissory  notes  payable  to  himself  or 
iUr:-Held,  upon  an  issue  of  pleiie  adminis- 
avit,  that  this  in  law  amounted  to  a  receipt  of 
B  iiiigiual  debt,  making  the  executor  chargeable 
ritli  tlie  mortgage  as  an  asset  in  possession. 
ittckth  V.  Macln'tli,  2()  (I  B.  549. 

AVliere  promissory  notes  iiad  been  given  in 
kyinent  of  the  purchase  money  of  land,  and 
veral  years  afterwards  a  bill  was  filed  by  a 
nilee  of  the  original  proprietor  against  the 
jeirs  at  law  of  the  original  purchaser,  it  was — 
il,  that  the  promissory  note  must  be  produced 
satisfactorily  accounted  for  before  the  pur- 
ase  money  would  be  ordered  to  be  paid,  even 
ougii  a  good  title  were  shewn.  Crooks  v.  Gleit, 
*liy.  239. 

[In  the  absence  of  express  agreement  to  that 
ict,  a  creditor  taking  the  note  of  one  partner 
fa  debt  of  the  partnership,  and  suing  thereon, 
\  failing  to  recover  the  amount  of  the  note,  is 
It  precluded  from  afterwards  claiming  the 
Bount  of  the  note  against  the  partnership. 
rmthmy.  Ardugh,  20  Chy.  579. 


7.  ReviUtance  hy  Post. 

latere  costs  collected  by  the  sherifif  had  been 
wl  on  the  evening  of  27th  November,  ad- 
ised  to  the  plaintiff's  solicitor,  but  not  re- 
1  by  him  till  after  defendants  had  moved  for 
By  of  proceedings,  pending  their  appeal : — 
d,  under  C.  S.  U.  C.  c.  13,  s.  18,  that  the 
tey  was  coustructively  in  the  possession  of 


contained  in  these  accounts  as  payments  on  the 
bond.     Mnitlnnd  tl  al.  v.  Sicoril,  iJra.  45(j. 

Where  A.,  the  endorsee  of  a  note,  sued  B.  tho 
payee,  and  it  was  proved  by  C,  the  maker,  that 
the  note  was  made  an  item  in  the  current  ac- 
'  count  between  A.  and  C  (the  maker)  ;  that  it 
was  long  before  charged  to  the  maker  as  a  debt 
due  by  him,  and  that  when  it  was  so  charged 
the  balance  was  in  the  maker's  favour  : — Held, 
that  the  note  must  lie  taken  to  have  been  paid 
by  the  maker,  and  that  it  must  be  so  taken  as 
soon  as  subseciuent  credits  were  admitted  by  A. 
sutiicient  to  cover  the  note,  tlioi;gh  when  the  note 
was  charged  the  balance  was  not  in  C.  's  (the  ma- 
ker's) favour.    McOiUivraij  v.  Reefer,  4  Q.  B.  342. 

Where  defendant  is  making  payments  on  a 
loan,  the  plaintifif  may  insist,  in  the  absence  of 
any  agreement,  that  the  payments  be  applied 
first  to  keep  down  the  interest.  McGreijor  et  al, 
V.  Gaulin  et  al,  4  Q.  B.  378.  See  also  Cum- 
mings  v.  Usher  et  al.,  1  P.  R.  15. 

Plaintiff  sued  for  £70  balance  of  accounts, 
and  proved  himself  entitled  to  £59  lOs.  5d.  : — 
Held,  that  defendant  could  not  prove  payments 
made  on  the  whole  account,  and  apply  the  same 
in  reduction  of  the  balance  sued  for.  Stovel  v. 
Allen,  1  C.  P.  300. 

A  party  receiving  a  check  to  be  applied  in  a 
particular  way,  cannot  afterwards  apply  it  other- 
wise, even  although  he  may  not  have  given  a 
receipt.  Canada  Powder  Company  t.  Burhy  et 
al.,  9  C.  P.  290. 

Action  on  a  note  for  £37  10s.  At  the  trial,  S. , 
the  defendant,  produced  an  account  for  £20  16a. 
3|d.,  commencing  in  September,  1848,  and  end- 
ing in  January,  1850.     He  also  proved  a  receipt 
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fur  .€12  10*.  Tliu  jilaintitTtlicn  put  in  an  annuity 
lionil  conilitiiiiit'il  lur  tlic  ]iuynu'nt  l>y  tlm  dufcn- 
(laiit  to  plaintitr  of  il'2!'t  \>vv  nniiuni  iliiriiig  IiIm 
life,  tliu  lirHt  |)ayiiiciit  tii  ha  maih'  nn  nr  liffurt' 
tlitj  iHtiif  June,  IH4(!,  aii<l  the  like  mumi  on  tlio 
iHtof  June  in  eaoli  Huccecding  year.  Tlie  pay- 
ment of  the  annuity  for  IH4H,  wan  proved,  and 
that  it  conxiHted  of  it(  niN  of  an  aeeount.  and  waH 
endorHed  on  tlie  )iond  as  one  Huni  of  i!.'2!t;  tiiis 
evidence  waB  ttlijected  to  l)y  the  defendant'H 
counsel  Imt  adniitteii.  Thu  learned  judge  of 
tlio  ( lounty  <  'oiirt  told  the  jury,  "  tliat  from  the 
evidence  it  apiieared  tliat  nioro  than  £'^5  was 
due  on  the  annuity  i>und  when  defendant'!!  ao- 
uount  wax  read  over  to  thu  plaintill',  and  that 
if  in  tlieir  ojiinion  *Jie  amount  thereof  waH  in- 
teiidcil  aH  a  payment  (jf  so  mucii  on  the  annuity, 
the  phiintitl'  liad  a  ri^^ht  ao  to  apply  it  ;  and  in 
tliat  case  not  to  allow  credit  for  it  against  the 
note,  liut  to  <leduct  it  if  they  thought  there 
waH  no  Buch  underHtunding.  Ah  to  the  t'l2  IOh., 
that  the  plainlill  had  endorHed  it  on  the  hond, 
and  iiad  a  right  to  do  ho  at  any  time  ;  and  that 
althoiiLli  it  appeared  to  have  heen  very  recently 
done,  tliat  would  make  no  ditlerencu."  'i'he  jury 
found  for  thu  plaintill'  the  full  amount  of  the 
note  and  interuat : — ilelil,  on  appeal,  that  tli« 
diruetion  and  verdict  were  right.  Milter  v. 
Milltr,  1  C.  P.  240. 

Defundant  employud  the  i)laintiff,  a  butcher, 
to  supply  his  steamer  with  meat.  At  the  close 
of  1851  he  was  indebted  to  the  plaintitl',  and 
authorized  the  captain  of  his  steamer  to  pay  this 
balance  out  of  her  earnings  in  1852.  The  de- 
fendant also  agreed  with  the  plaintiff  to  furnish 
Bupplies  for  1852,  but  stipulated  if  thu  account 
was  allowed  to  run  over  a  week  at  a  time  he 
would  not  be  answerable.  The  captain  paid  sums 
at  ditTcrent  times  in  1852,  oh  account  of  the  cur- 
rent gupplien,  but  the  account  was  freijuently 
sufTered  to  run  over  a  week,  and  little  more  than 
half  of  the  claim  for  the  season  was  paid  : — 
Held,  that  defendant  could  not  insist  on  such 

Sayments  being  applied  to  wipe  off  the  balance 
ue  for  1851,  on  the  ground  that  the  plaintiB  had 
forfeited  his  account  for  1852  by  allowing  it  to 
accumulate.      Winch  v.    ^\'eller,  11  Q.  B.  233. 

In  April,  1850,  E.  became  security  to  the 
plaintitis  for  S.  to  the  extent  of  £100,  and  8. 
thereupon  receiTed  goods  from  them  to  thu 
amount  of  £151.  In  April  8.  desired  to  pur- 
chase more.  li.  became  security  to  £75,  and  in 
his  letter  said,  "1  understand  from  S.  that  he 
has  paid  you  £75  on  account  of  the  £100."  The 
plaintifls  sent  no  answer,  but  supplied  the  goods 
required.  The  £75  had  been  paid  by  S.,  and  in 
his  letter  enclosing  it  he  said,  "I  send  you  £75 
on  account  of  goods  bought  by  me,  being  onu- 
half  of  the  whole  "  : — Held,  that  H.  was  entitled 
to  have  this  payment  credited  against  the  £151. 
Lymati  et  al.  v.  Miller,  12  Q.  B.  215. 

Defendant  gave  a  note  for  hia  rent  due  up  to 
the  1st  DecemLer,  1856.  He  afterwards  obtained 
A  note  of  the  plaintitl''g  for  £28  158.,  and  being 
unable  to  pay  his  taxes,  gave  it  to  the  bailitf 
before  it  fell  due,  telling  him  to  ask  the  plaintiff 
to  advance  the  sum  required,  and  to  credit  the 
balance  on  the  then  current  rent.  The  plaintiff's 
clerk  advanced  the  money  and  took  the  note, 
but  refused  to  credit  the  balance  on  the  rent 
then  accruing,  saying  that  he  would  apply  it  on 
the  previous  note  given  by  defendant,  which 


roniainod  unpaid  :  -  Held,  that  there  had  l.icii 
no  acceptani'd  of  rent  due  after  hncember,  IS.VI 
HO  as  to  waive  the  forfeiture.  M<l)oii(il(t  v.  /V,*.' 
17  Q.  H.  270. 

Tpon  the  evidence  hlI  out  in  the  report  of  tlij, 
case,  the  quuMtion  was,  wluthcr  the  HherilT  ha,] 
not  appro[)riat(dthe  m.iney  in  defendants'  li.iinl, 
to  the  attachment,  without  reference  to  the  di.. 
eision  of  the  court,  ami  the  jury  having  ii,\u\,\ 
for  the  plaintill',  the  venlict  was  sustiiiiu,! 
Carratl  V.  Moutrud  Honk;  21  (l  H.  18. 

Where  a  creditor  held  a  Hecurity  on  lands  ,: 
his  debtor,  ami  afterwardn,  in  reiiilering  liis  ;,,! 
counts,  carried  the  amount  of  nucIi  niort;.';!;;. 
into  the  general  account,  and  received  from  tik 
debtor,  and  on  his  account,  several  sums,  w liuh 
as  the  creditor  alleged,  were  to  be  ereditul  „„ 
certain  other  <lealiiigs,  but  instead  thereof  thtr 
were  carried  to  the  debtor's  credit  geiierRlly  :-l 
Held,  that  this  ))recliided  any  inference  imm 
their  iirevioiis  conduct,  or  from  any  piivimii 
agreement ;  and  that  therefore  the  receipts  huh; 
be  apiilied,  in  the  first  instance,  to  the  redihtn.ii 
of  the  sum  secured  by  the  mortgage  secuiitv 
He  lirou-n,  2  Cliy.  111. 

A  creditor  took  a  mortgage  for  £2,000  {\m. 
of  a  debt  of  £2,414),  and  afterwards  rcmlirpi 
accounts,  comniencinj,'  with  the  balaiuo  .,! 
.t'2,414,  taking  no  notice  of  the  mortgage,  uni 
crediting  (without  any  objection  iiy  the  dclitiir' 
sums  received  after  the  mortgage  given,  hut  1* 
fore  it  fell  due  :— Held,  that  this  jirovcil  aj 
appropriation  of  such  sums  towards  payimnt.i 
the  original  debt,  including  that  part  ul  i; 
secured  by  mortgage.     S.  C.  Iti.,  500. 

The  debtor  of  a  mercantile  firm  being  dcsirrm 
of  extending  his  transactions  with  his  crc(htnr<, 
executed  to  them  a  mortgage  to  secure  !l.'1M\\ 
Subsuiiuent  transactions  between  the  p.irtiJ 
took  place,  and  during  one  year  alone  the  aiiiial 
charged  to  the  debtor,  including  the  sum  diu 
the  mortgage,  amounted  to  £;«),000  ;  and  aiN 
four  years'  dealing  between  the  parties  fiuintlii 
execution  of  the  mortgage,  an  account  was... 
livered  shewing  a  balance  of  £1,(!41  against  th 
debtor.  Upon  a  bill  filed  to  foreclose  foiti 
amount,  the  court— Held,  that  the  transactio. 
which  had  taken  place  discharged  the  iiKjrtgM 
debt.     Buchanan  v.  Kerby,  5  Chy.  332. 

A  trader  being  iiulebtetl  to  a  wholesale  nieil 
chant  for  goods,   executed  a  mortgage  to  1il 
securing  £3,000,  and  the  creditor  having  ciittrf] 
into  a  new  partnership,  the  firm  contiiuaV 
make  further  advances  for  several  year.s,  ilimi 
which  time  the  debtor  made  several  paymeni 
niuch  more  than  enough  to  pay  off  his  origia 
indebtedness  ;  and  the  firm  in  rendering  tii 
accounts  to  the  mortgagor  did  not  bring  in 
old  debt :— Held,  that  tliese  circumstances  wd 
sufficient  to  shew  that  the  security  was  iiitciii 
to  cover  a  floating  balance,  and  was  therefore 
satisfied.     Russell  v.  Davey,  7  Chy.  13. 

An  appropriation  of  payments  on  a  niortjijj 
made  by  the  creditor  for  the  first  time  on  In 
ing  the  account  into  the  master's  office,  ami 
parently  on  the  very  day  on  which  it  is  brouji 
in,  is  too  late.     Fraser  v.  Locie,  10  Chy.  ilO' 

If  money  is  not  expressly  appropriated  liy 
party  paying  it,  the  party  receiving  it  may 
propriate  it  even  upon  a  claim  which  he  cii 
enforce  by  suit.     1  b. 
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10  partner  Rave  At  ieeurity  for  half  of  tho  i  the  paynient  Imil  been  nimlc  beforo  this  Hci.  fa. 
iiciMliip  iltlit  a  inortgajje  on  IiIh  Heparatu  real ,  iM.tUeil,  ami  it  waH  therefore  ailniiMsiMi'  iiiiiler  tho 
,.    ami  the  oHiir  an  eiiilorneil   note   for  the    jilea.     Slii/imdii  v.  J/iiiihiMcii,  21   (■).  H.  447. 


On 

i  partii 

Ifeniiiiniier.  Siil.nei|iiently  )>ayiiientH  were  iiiaila 
on  ftetoiiiit  of  the  joint  ilebt,  whieh  he  ereiliteil 
to  tlie  I'veilitor  on  the  note,  elaiinin^,'  to  lioM  tiie 
moitU'K"  '"''  '''*'  ''"''''^'  ''alaiiee  :     llclil,  that  an 

Lgsii-iiie  ii'  t'"'  mortgagor  was  entitleil  to  have 
oneliall  iif  III!  HiiiiiM  panl  out  of  tiie  i)artiiernhi|i 

1        tM  on  till'  ili'bt  iii'ilitnl  on  the  mortgage  se- 

Icurity.  .I/""'-'  V.  /{hIMI,  11  Chy.  (W. 

Sini'e  the  H!  X'iet.  c.  80,  ami  before  tho  aboli- 

Itiiiii  "f  f'"^'  "*""■>'  ''''^*"'  '^  •■^«"H"  "^t  ti;"  I'l'' 

Icent  eiinniit  he  eiiforird  for  more  than  «ix  per 
Ict'Mt.,  tlioiigli  ">*  t"  I'aynieiitH  niaile  without  ap- 
[pr,,|ii'iatioii  tlie  mortgagee  can  apjiropriate  the 
Imdin'V  to  the  satisfaetion  of  the  usurious  interest 
Ibefiiie  eoiniiig  into  eoiirt.  t'lilhr  \.  I'm-nnll,  8 
L.  J.  N.  S.  8(5.— Chy.  t'hunib.  — IJoyd,  Ma«ter. 

Ill  iiiirt  payment  of  the  usurious  mortgage  ar.- 
othiv  mortgage  of  a  tliiril  party  was  as.signeil, 
Tvliicli  liail  not  falKii  due:-  Helil,  that  tlie 
aniiiiiiit  "'  ''''"  'nortgage  eoiihl  not  be  ap]ilieil  by 
iitiiiP'itien  to  the  payment  of  usurious  interest 
it  line.     !!>■ 

U'liore  a  ninrtgage  was  to  secure  advances  to 

He  ni:iilt'  from  time  to  time,  and  interest  thereon, 

il  there  were  mutual  accounts,   the  items  of 

lidi  were  entered  in  the  mortgagee's  books, 

itli  tlic  c'oneiirreiice  of  the  mortgagor,  who  was 

is  ilerk  :—  Held,  that  the  credits  given  therein 

the  iniirtgagor  were  first  applicable  to  the  in- 

rust  on  all  these   advances,   and  then  to  the 

(lest  of  the  principal  sums  chu'^';"''      Kohm  v. 

'tnmdl,  13  t'hy.  20G. 


9.  Pai/mrnt  njter  Action. 

riaintifT  agreed  with  defendant  after  action 
brimght,  that  if  defendant  would  take  a  note 
»hiili  the  plaintitl'  had  given  to  a  third  person,  it 
hiiulil  he  allowed  for  and  on  account  of  this 
ctiiin.  Defendant  did  so,  and  by  such  payment 
I  iither  items  of  set-otF  accruing  before  action 
Jffiiuyht,  overbalanced  the  l)laintiti''s  demand  : — 
Iilil,  that  plaintiir  was  still  entitled  to  a  verdict 
ifith  imininal  damages,  which  would  carry  full 
osts.    Slunriiod  v.  Cuitijilifll,  5  O.  S.  2. 


10.  Premnnption  and  Proof  of. 
(a)  Geiieralli/. 

Where  an  indorsee  suing  the  endorser  upon  a 
bote,  iiroiluees  it  at  the  trial  from  his  own  cus- 
lOily,  with  defendant's  indorsement  thereon  can- 
dled, not  as  if  by  any  accident,  but  in  the 
Host  une(juivocal  manner,  some  explanation 
Dust  he  given  to  the  jury  for  rejecting  the  in- 
irence  that  the  note  had  been  satisfied  by  the 

efendant  whose  name  is  thus  cancelled.     Peel 
y.  Kiiigsmill,  7  Q.  B.  364. 

riaiiitiff  having  sued  defendant  on  a  bond  to 
»y  money  by  iustalmenta,  obtained  judgment 
the  penalty,  and  execution  for  the  first 
ml  second  instalments  successively.  He  then 
ught  8ci.  fa.  for  the  third.  Defendant  plea- 
l  satisfaction  by  conveyance  of  land  aiitl  set- 
F;  and  at  the  trial  an  acknowledgment  was 
oduccd,  signed  by  the  plaiutifif,  of  defendant's 
i-off,  and  that  the  bond  had  been  paid  in 
1:— Held,   that  it   should  be  assumed  that 


A  receipt  produced  at  the  trial  as  evidence  of 
payment  of  a  coujile  of  huiiih  payable  on  the  1st 
of  November,  IHtif,  was  in  these  words  :  -  "  $'M, 
Fergus,  Oth  Nov.,  1807.  Received  from  Mr. 
IJobri't  Morice  the  sum  of  tliirty-tive  rlolhirs. 
being  the  amount  due  to  him  for  the  instalment 
ending  Ist  November,  1SI17,  of  a  bond.  Kolurt 
liowe  :"  -  Held,  no  evidence  of  payment  on  1st 
Novemher,  for  that  tho  construction  of  the  re- 
ceipt and  the  i|lieMtioii  was  one  of  coiistnietioli, 
and  ii't  of  presumption)  was  an  aekowleil^^iiunt 
of  p.iymi-nt,  made  on  the  day  it  bon;  date,  of  a 
sum  of  money  due  on  the  1st  November.  Lowe 
V.  Mori,;;  19  V.  P.  123. 

f'.,  through  whom  tho  plaintifTs  claimed  in 
ejectment,  in  an  aimwia' in  a  .iiiit  in  Cliumery, 
having  stated  a  certain  sum  iiaid  by  him  and  tho 
facts  :  Semble,  that  the  jjleailiiigs  in  tin  suit  hav- 
ing been  put  in  by  deteiidaiits,  were  some  evi- 
dence as  against  them  of  siuh  payment.  Cindry 
,-/  III.  V.  Sniilh  cl  ((/.,  40  (.).  H.  543. 


11.  Plid  i)f  J'ayment, 

A  party  pleading  payment  of  a  larger  si'in  may 
give  evidence  of  payment  of  a  smallei  siiin  in 
reduction  of  damages,  although  t'  :  s-iuc  luiist 
be  found  against  him.  ilooiltrliui,  .  Vhdiiiurs, 
1  Q.  B.  172. 

Payment  of  a  certain  sum  pleaded  to  wo 
counts,  without  alleging  how  iniich  oi  i,lie  said 
sum  is  paid  on  each  jount  :--Helil,  goid  on 
demurrer.     Brown  v.  /{onn,  3  Q.  B.  158. 

A  plea  of  payment  in  satisfaction  of  a  bond 
conditicuied  to  do  a  collateral  thing  in  bad,  unless 
it  aver  that  tho  payment  was  made  after  the 
time  for  performance,  and  after  a  breach.  Priii- 
die  V.  McCauii,  4  Q.  B.  228. 

Assumpsit  on  the  common  counts  for  work 
and  labour,  Ac,  by  plaintifl's,  who  were  com- 
mon carriers  by  water.  Plea,  setting  forth  a 
delivery  of  the  goods  carriml  by  plaintitis  to  a 
whartinger  at  T.,  to  whom  defendants,  according 
to  the  custom  and  usage  of  forwarders  and  car- 
riers atT.,  paid  the  plaintifl's'  claim  : — Held,  plea 
bad,  for  not  averring  notice  of  the  custom  to  the 
plaintifl's.  Torraiire  et  al.  v.  Haye.i  et  al.,  2  0. 
P.  338 ;  3  C.  P.  274. 

In  an  action  on  the  common  counts  for  money 
paid,  money  lent,  <;oods  sold,  &c.,  the  plea  of 
payment  admits  only  that  something  not  ascer- 
tained was  due  in  respect  of  the  causes  of  action 
sued  upon,  leaving  plaintiff  to  prove  the  precise 
amount.  Mulholland  v.  Morley,  7  L.  J.  323. — 
C.  C. — Mackenzie. 

Declaration  that  defendants  undertook  to  give 
their  promissory  notes  payable  at  certain  periods 
for  10s.  on  the  £  of  the  debts  due  by  one  ¥.  to 
such  of  his  creditors  as  should,  within  two  months 
of  the  date  of  the  deed,  express  their  consent  to 
accept  the  compositi(m.  Defendants  pleaded 
payment,  without  alleging  before  breach  : — 
Held,  bad.  Matlhewson  et  al.  v.  Henderson  et 
al,  13  C.  P.  96. 

A .  declared  on  an  agreement  with  B.  for  the 
purchase  by  him  from  £.  of  goods,  and  the  pay- 
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ment  of  ^250  by  A.  to  bind  the  bargain,  and 
averred  a  tender  of  the  balance  of  the  purchase 
money,  and  breach  by  defendant  in  performance 
of  the  contract,  but  claimed  no  specific  amount 
as  damages.  B.  pleailed  that  after  the  writ  and 
before  declaration  he  paid  $149  in  full  of  all  de- 
mands in  respect  of  the  matters  set  out  in  the 
declaration,  which  A.  received  : — H  jld,  plea 
good,  na  the  action  was  for  unliquid  .ed  dam- 
ages, and  tliere  was  nothing  to  shew  that  the 
amount  paid  was  not  a  reasonable  amount  for 
the  bread),  and  that  it  was  not  received  by  A. 
in  satisfaction  thereof.  Gardiner  v.  Ford,  13  C. 
P.  446. 

Where,  to  a  declaration  on  a  contract  for  the 
making  and  delivery  of  a  certain  number  of 
barrels,  the  breach  alleged  was  that  after  the 
delivery  of  a  certain  number  of  barrels,  defen- 
dants refused  to  allow  plaintiff  to  deliver  the 
remainder,  and  the  damages  claimed  were  as 
well  for  the  price  of  tliose  delivered  as  for  loss 
of  profits  on  those  which  defendants  refused  to 
be  allowed  to  be  delivered,  a  plea  of  payment  as 
to  all  delivered,  though  objected  to  on  the 
ground  that  it  was  merely  a  plea  to  damages, 
was  allowed  on  the  ground  that  it  answered  a 
substantive  part  of  the  ^jlaintifif  's  cause  of  action. 
Wingallv.  Enniskilkn  Oil  Co.,  10  L.  J.  216. — 
C.  L.  Chamb. — Draper. 


12.  Other  Cases. 

Where  a  payment  is  to  be  a  condition  pre- 
cedent, or  a  concurrent  act,  and  is  to  be  made  in 
a  certain  manner,  the  plaintiff  must  aver  readi- 
ness to  pay  in.  the  precise  manner  stipulated. 
Tanner  v.  D'Everado,  3  Q.  B.  154. 

Qu;T!re,  whether  when  a  contract  is  to  pay  at 
a  particular  place  named  in  a  declaration,  the 
general  averment  that  defendant  did  not  pay, 
is  not  sufficient ;  and  whether  any  statement  as 
to  tlie  plaintiff  not  being  at  the  place  named  to 
receive  the  money,  or  that  defendant'  was  there 
ready  to  pay  it,  must  not  arise  by  way  of  defence 
Becker  v.  The  Corporation  of  the  Totvn  of  Am- 
herstburgh,  23  C.  P.  602. 

Upon  a  contract  extending  over  several  years 
for  work  and  labour  to  be  paid  for  by  instal- 
ments, defendants  admitted  part  performance, 
and  pleaded  general  non-performance  to  the  sat- 
isfaction of  their  officer  named  in  the  coiitract, 
and  that  complete  performance  was  a  condition 
precedent  to  payment ; — Held,  that  by  payment 
in  part  they  were  not  barred  from  claiming  such 
full  performance.  Coatesworth  v.  The  City  of 
Toronto,  10  C.  P.  73. 

An  extension  of  time  for  payment  of  money, 
found  due  by  trustees  and  executors,  appears  to 
be  granted  only  in  cases  where  a  forfeiture 
would  result  from  ics  non-payment.  Lawson  v. 
CrooMank,  2  Ohy.  Chamb.  373.— Taylor,  Stcre- 
tary. 


II.  Payment  of  Money  into  Court. 

1.  Al  Law. 

(a)  Plea  of. 

Where  in  indebitatus  assumpsit  the  defendant, 
as  to  all  the  moneys  in  the  declaration  except 
M  to  £33  148.,  pleaded  the  general  issue,  and  as 


to  that  sum  pleaded  payment  of  £1  Is.  8d.  into  1 
court,  and  no  damages  ultra ;  and  the  plaintiff 
replied  that  he  had  sustained  greater  damages, 
but  at  the  trial  obtained  a  verdict  for  the  differ- 
ence between  the  sum  of  £33  14s.,  and  £1  Is.  84  | 
paid  into  court,  as  a  sum  admitted  on  the  record, 
without  giving  any  evidence — the  court  set  the  ■ 
verdict  aside,  as  it  was  incumbent  on  the  plain, 
tiff  to  prove  damages,  no  specific  sum  being  ad 
mitted  on  the  record  in  this  form  of  action, 
Hoss  et  al.  \\  Garrison,  6  0.  S.  620. 

To  an  action  of  indebitatus  assumpsit,  defen- 
dant pleaded  :— 1-  As  to  all  but  £106  Is.  lid. 
non-assumpsit-  2.  As  to  £28  12a.  6d.  parcel,  dtc,  j 
payment ;  as  to  £77  9s-  5d-  residue,  &c. ,  pay. 
ment  into  court.     Plaintiff  took  issue  on  the  tirst  I 
plea ;    traversed  the   payment   alleged  in   the 
second  ;  and  as  to  the  third  plea,  took  out  the  j 
money  paid  into  court : — Held,  that  it  was  open  ' 
to  tlie  plaintiff  on  the  general  issue  to  prove  a 
charge  not  covered  by  tne  other  pleas  ;  and  that  j 
the  defendant,  having  sworn  that  he  paid  iaj 
nothing  on  account  of  that  charge,  was  precliuk 
from  shewing  that  the  other  items  which  the  I 
plaintiff  was   entitled   to  would  not  cover  thul 
money  paid  into  court.      Taylor  v.  Flood,  10  Q.  I 
B.  458. 

Declaration  upon  the  common  counts.  Plejl 
as  to  goods  sold  and  delivered,  that  the  goodil 
were  724  tons  of  coal,  purchased  by  defendants,  I 
at  .$2.75  per  ton,  that  the  amount  due  thereon,  j 
^1991,  was  imyableto  the  plaintiff  iit  Cleveland;[ 
also  another  quantity  ol'  284  tons,  for  which  de-l 
fendants  were  to  pay  §804  of  current  money  oil 
Canada  ;  and  as  to  the  money  due  in  Clevehindl 
tliey  bring  into  court  ^1,314.06  of  lawful  nioneyl 
of  Canada,  and  say  the  same  is  sufficient  to  satisfjl 
tlie  plaintiff's  claim.  Demurrer,  Itccause  the  pleil 
admits  a  cause  of  action  for  a  certain  sum,  aniij 
pleads  payment  of  a  smaller  sum  in  satisfaction :[ 
— Held,  that  upon  this  plea  the  only  question! 
was,  whether  the  sum  paid  into  court  was  eiinall 
in  value  to  the  amount  admitted  to  be  due  th(| 
plaintiff,  which  being  a  matter  of  fact  to  be  triejl 
Dy  a  jury,  the  defendants  were  entitled  to  ju(l|[.| 
ment.     Crauford  v.  Beard  et  al.,  13  C.  P.  35. 

Debt  on  bond  conditioned  to  deliver  to  plaiiil 
tiff  certain  wood.  Breach,  non-delivery.  Defetl 
dant  pleaded,  as  to  part  of  the  breach,  p.aymenil 
of  ^25  into  court,  and  as  to  the  remainder,  iwl 
formance  : — Held,  on  demurrer,  a  bad  pleil 
Tliompson  v.  Kaye,  13  C.  P.  251,  distinguisheil 
Lowe  V.  Morice,  19  C.  P.  123. 


(b)  Effect  as  an  Admission. 

Trover  for  conversion  of  five  cattle,  as 
which  the  defendants  paid  into  court  S52: 
Held,  that  such  payment  admitted  only  a  causel 
of  action,  not  the  particular  cause  sued  for ;  anu 
that  defendants  were  entitled  to  a  verdict,  thJ 
evidence  proving  no  conversion  by  defeudantil 
O'Borke  v.  The  Great  Western  B.    W.  Co.,  23lil 

B.  427. 

(c)  Percentage  and  Fees. 

The  one  per  cent,  chargeable  by  the  mastsl 
under  2  Geo.  IV.,  c.  1,  s.  26,  can  only  be  claimed 
where  defendant  pays  into  court  in  discharged 
a  pending  action.     Gladstone  et  aL  v.  French,l{ 

C.  P.  30. 
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No  ner  centage  can  bo  claimed  upon  money 

li.l  in  except  under  a  plea.     Where  it  was  naul 

.under  a  iudgo's  order  to  abide  the  resnlt  of 

innther  suit :— Held,  tliat  the  only  charge  allow- 

Klp  to  the  Clerk  was  208,,  under  the  tariff. 

(d)  Other  Cmes. 

i  Wiicre  defendant,  in  an  action  of  assumpsit. 
Lid  monev  iut"  court  iind  died,  and  tlie  action 
bated  •  aiid  the  plaintiff  afterwards  sued  his 
keciiti'irs  for  the  same  cause  of  action,  and  took 
be  money  in  the  former  suit  out  of  court,  but 
oved  liis  del)t  to  no  larger  an  amount;— Held, 
hat  ho  could  not  retain  the  costs  of  the  first 
btiou  and  recover  against  the  executors  for  the 
Hffcre'ii'oo  between  the  sum  remaining  and  that 
rigiiially  paid  in.     Carey  v.  Choat  et  al,  C  O.  S. 

[where  a  defendant  pleads  payment  into  court 
lis  not  necessary  to  obtain  the  master's  receipt 
I  the  margin  of  the  plea.     Miles  \'.  llarwuod,  1 
,  B.  515. -P-  0.— Hagerman. 
|a  summons  may  be  taken  out  to  pay  money 

0  court  l)eforc  declaration,  but  it  must  be 
erwards  pleaded.  MoUvn  v.  Monro,  1  G.  L. 
and).  97.— ^lacaulay. 

Ia  sheriff  has  no  legal  right  to  pay  money  into 
Inrt  iua<le  upon  a  writ  in  his  office.  Oladstone 
[a,'.'v. /wr/'f/i,  9  0.  P.  30. 

IW'here  a  slieriff  has  improperly  paid  money 

1  court,  a  judge  will  not  order  the  sheriff  to 
the  costs  of  such  payment  into  court,  but 

_»  proper  application  is  for  the  sheriff"  to  pay 
ler the  niomy  returned  by  him  as  made,  with- 
Tji  reference  to  the  payment  into  court.  Crotii- 
I  V.  MrXd  iijlifoii,  IVaniocL  v.  McNuiojlUon,  5 
I  J.  IG!.— 'J.  L.  Ohamb. — Richards. 

doney  p.iid  into  court  is  not  liable  to  seizure 
Jer  execution  wliile  in  the  hands  of  the  officer 
jthe  court.  Calverk'!/  v.  Smith,  3  L.  J.  ()7. — 
ll.  Chamb.— llobinson. 


2.  Ill  Equity. 

(a)  In  What  Oases. 

suit  having  been  brought  for  the  specific 

,<ormance  of  an  agreement  of  compromise, 

br  amendment  of  the  bill  and  a  special  in- 

«tion  granted,  on  the    merits  confessed    in 

K'er  to  the  original  bill,  restraining  proceed- 

I  at  law,  judgment  was  obtained  in  an  action 

uglit  by  defendants  for  the  recovery  of  the 

lole  amount    originally  claimed,    but   which 

I  jilnintiff  had  always  denied  his  liability  to 

A  motion  was  made — amongst  other  things 

r  the  payment  into  court  of  the  amount  of 

Ijudgment,  or  for  security  for  the  performance, 

nlaiutiff,  of  the  decree  of  the  court.    Paymeiil 

jcourt  was  refused,  but  security  ordered  to  be 

1  for  the  performance  of  the  articles  of  com- 

Diae,  in  the  event  of  the  same  being  decreed. 

ritt  V.  Tobin,  1  0.  S.  957. 

1  a  bill  against  the  directorn  of  an  incorpo- 
1  company  for  misappropriating  the  corporate 
b,  the  defendants  having  answered  admit- 
icertain  moneys  to  have  been  recr-ved  by  the 
Btors,  a  motion  to  pay  the  amount  into  court 


was  refused.     Hamilton  v.  Desjardin  Canal  Co., 
1  Chy-  !• 

Where  a  party  went  into  possession  under  a 
contract  for  the  purchase  of  a  lot  of  forest  land, 
in  order  to  clear  and  cultivate  it,  and  thereby 
raise  the  purchase  money,  which  was  to  be  paid 
by  instalments — on  a  bill  filed  by  the  purchaser, 
for  a  specific  perforniauce  of  the  contract : — 
Held,  that  he  had  not,  by  going  into  possession, 
waived  his  right  to  a  reference  as  to  title  ;  and 
that  he  was  bound  to  pay  his  purchase  money 
into  court,  pending  the  eiKjuiry  before  the  mas- 
ter.    O'Keefe  v.  Taylor,  2  Chy.  305. 

Possession  and  user  of  the  premises  do  not  de- 
prive the  vendee  of  his  right  to  have  a  good  title 
shown  ;  but  where  unreasonable  delay  has  occur- 
red in  requiring  title  to  be  adduced,  the  court 
will  order  the  purchase  money  to  be  paid  into 
court,  pending  the  investigation  of  the  title. 
Crooks  v.  Olenn,  8  Chy.  239. 

Where  there  was  a  controversy  as  to  whether 
a  purchaser  bought  subject  to  or  fvee  from,  a 
mortgage  which  was  on  tlie  property,  ami  there 
was  no  suggestion  of  danger  in  respect  of  the 
purchase  money,  the  court  in  a  very  special  case 
refus.^d  to  order  payment  of  the  amount  into 
court  pending  proceedings,  though  a  conveyance 
had  been  executed  and  the  purchaser  had  gone 
into  possession.  MulhoUand  v.  Hamilton,  15 
Chy.  .53. 

A  confession  was  given  to  secure  a  second  set 
of  sureties  of  a  county  treasurer,  but  on  an  arbi- 
tration it  was  found  that  defalcations  had  oc- 
curred under  a  former  bond,  a  surety  in  which 
was  also  in  the  second.  The  evidence  was  con- 
flicting as  to  whether  the  protection  was  for  one 
set  or  for  all.  On  a  motion  to  retain  monoys  in 
the  sheriff's  hands,  which  had  been  made  on  the 
confession,  it  was  ordered  that  the  whole  amount 
should  be  paid  into  court.  Leonard  v.  Black,  6 
Chy.  599. 

Where  an  administrator  by  his  accounts  ad- 
mitted in  his  hands  §11'.*,  the  court  refused  a 
motion  for  payment  of  that  amount  into  court 
pending  the  reference.  Collins  v.  Ornie,  3  Chy. 
Chamb.  70.  — Mowat. 

An  interlocutory  ordr"  for  payment  into  court 
will  be  made  only  where,  upon  all  the  evidence 
before  it,  the  court  is  satisfied  that  at  the  hear- 
ing a  decree  must  inevitably  be  made  in  favour 
of  the  party  moving.  McCh'nna<jhan  v. Buchanan, 
7  Chy.  92. 

Where  a  bill  was  tiled  to  compel  a  railway 
company  to  carry  out  a  contract  entered  into  by 
their  agent  for  constructing  the  road,  and  the 
evidence  shewed  that,  at  the  prices  agreed  upon, 
which  the  company  insisted  were  most  exorbi- 
tant, a  balance  of  £12,r)00  was  due  to  the  contrac- 
tor, the  court  at  the  liearing  ordered  that  amount 
into  court  without  waiting  for  the  master's  re- 
port. Whitehead  v.  The  Buffalo  and  Lake  Huron 
R.   W.  Co.,  7  Chy.  351. 

Although  the  rule  of  equity  is,  tl|>t  money  in 
the  hands  of  a  stakeholder  held  for  others,  whose 
rights  are  to  be  disposed  of  by  the  court,  will 
usually  be  ordered  into  court ;  still,  it  must  be 
clear  that  some  of  the  parties  litigant  are  en- 
titled to  the  fund  or  a  portion  of  it.  Where, 
therefore,  the  proceeds  of  a  policy  of  insurance 
which  had  been  deposited  with  the  attorney  of  a 
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bank,  to  be  held  in  trust  for  such  bank,  and 
with  the  proceeds  to  pay  off  the  liabilities  of  the 
party  making  such  deposit  to  the  bank,  had  been 
paid  to  and  were  still  in  the  hands  of  the  attor- 
ney, and  the  depositor,  without  shewing  what 
amount  was  due  the  bank,  applied  to  have  the 
money  paid  into  court  by  the  attorney,  the  court, 
under  the  circumstances,  refused  the  application. 
Corhett  V.  Meyers,  10  Cliy.  36. 

See  Stevenson  v.  Sexsmit/i,  21  Chy.  355,  p.  2G91. 


(b)  Manner, 

Where  money  is  ordered  to  be  paid  into  court, 
a  payment  to  the  solicitor  of  the  party  entitled 
to  it  is  not  a  good  one,  and  therefore  is  no  ground 
for  dispensing  with  payment  into  court.  Black- 
burn V.  SlieriJ',  1  Chy.  Chamb.  208. — Spragge. 

Money  ordered  to  be  paid  into  court  must  be 
paid  into  the  Canadian  Bank  of  Commerce,  as 
provided  in  consolidated  general  order  352,  and 
in  no  other  manner.  lilonmfidd  v.  Brooke,  (J 
P.  R.  265.— Chy.  Chamb.— Proudfoot. 


(c)  Other  Cases. 

Held,  that  an  order  for  payment  of  money 
into  court,  pending  a  reference  to  the  master 
to  take  accounts,  kc,  is  an  order  upon  which 
the  court  will  stay  proceedings  upon  the  per- 
fecting of  the  security,  in  the  event  of  the 
order  being  appealed  from.  Blake,  C'.,  diss. 
Whitehead  v.  Tht  Biifnlo  and  Lake  Huron  R.  W. 
Co.,  7  Chy.  578. 

Plaintiffs  and  defendants,  being  joint  owners 
of  a  vessel,  instituted  a  suit  to  have  the  partner- 
ship terminated.  The  vessel  was  sohl  under 
order  of  this  court,  and  notes  taken  in  part  pay- 
ment, and  deposited  with  the  registrar  of  the 
court.  Subso(iuently  these  notes  were  sued  on 
in  the  name  of  the  registrar,  and  execution  ob- 
tained, under  which  the  vessel  was  seized  as  the 
property  of  the  makers.  Being  claimed  by  cer- 
tain persons,  the  sheriff  obtained  an  interpleader 
order  between  them  and  the  execution  plaintiff, 
but  without  the  leave  of  the  court  being  asked 
by  the  execution  plaintiff  therefor,  or  to  the 
litigation  at  Law  ;  and  the  claimant  succeeded  in 
the  issue.  On  motion  to  have  the  costs  of  the 
issue  paid  out  of  the  moneys  in  court : — Held, 
that  the  sanction  of  the  court  should  have  been 
obtained  to  the  contest  at  law,  if  the  parties 
meant  to  look  to  the  fund  in  court  for  the  costs  ; 
and  that  not  having  been  obtained,  the  applicant 
must  make  out  a  special  case  to  get  the  costs  out 
of  the  fund.  Under  the  circumstances  the  costs 
at  law  were  ordered  to  be  paid,  but  only  between 
party  and  party,  and  on  terms.  Macdonald 
V.  Carrodi,  1  Chy.  Cliamb.  145. — VanKough- 
net. 

W.  entered  into  a  contract  for  the  purchase 
of  property,  the  price  being  payable  by  instal- 
ments, and  the  vendor  was  to  give  the  vendee, 
W.,  a  bond  of  indemnity  in  respect  of  a  mort- 
gage on  it,  which  was  not  due.  A  decree  was 
made  at  the  suit  of  the  vendor  for  specific  per- 
formance on  the  undertaking  of  the  plaintiff, 
recited  in  the  decree,  to  procure  a  release  or  dis- 
charge of  the  mortgage,  and  the  overdue  instal- 
ments were  ordered  to  be  paid  into  the  bank, 
•ubject  to  the  further  order  of  the  court.     On  a 


question  subsequently  arising  as  to  the  effect  ij 
this  undertaking.  It  was— Held,  that  the  peJ 
formance  of  the  undertaking  was  not  a  condij 
tion  precedent  to  paying  in  of  the  money,  bJ 
to  its  being  paid  out.  Jiobsony.  Writ/e,  13Chv| 
419.  'I 

A  sum  of  money  having  been  paid  in  uinie  -^ 
the  decree,  an  application  was  made  by  plaintirf^ 
to  have  it  paid  out,  which  the  court  declined  fcg 
order  without  an  unconditional  execution  iif . 
discharge  by  the  mortgagees,  the  Trust  and  Fjh 
Co.     A  deed  sealed  by  the  company,  but  whi,; 
had  never  been  delivered,    was  then,  tlirmi  ; 
some  mi  ninderstanding,  submitted  to  tlie  conrl 
as  duly  executed  and  delivered,  and  on  the  faitlj 
of  this  representation  the  money  was  paid  (,\i>L 
On  the  facts  being  discovered  Ijy  defendant,  ani j 
brought  before  the  court  on  petition,  the  cnuiiT 
ordered  the  restoration  of  the  money.     ///. 

An  order  for  payment  ot  money  into  court,  iil 
an  order  for  payment  of  money  within  the  nieail 
ing  of  consol.  order  291.  8uch  an  order  iloal 
not  require  to  be  endorsed  with  the  noticti 
schedule  N.  to  the  consol.  orders.  -AV^'odvJ 
A^'elson,  6  P.  R.  194.  Chy.  Chamb.— Pro udfootj 
on  appeal  from  Holmested,  Referee. 

Instalments  of  purchase  money  (not  the  i 
posits  on  sale)  were  paid  by  the  purchasers  to  tlJ 
solicitor  of  the  plaintiffs,  and  by  him  pr.iil  iiifil 
court :— Held,  that  he  was  not  entitled  to  aiif 
remuneration  from  the  estate  for  such  sorvicesJ 
being  the  duty  of  the  purchasers  to  pay  tlieis 
moneys  into  court.  Re  Robertson,  Rohertnon  v| 
Robertson,  24  Chy.  555. 


III.  Payment  of  Money  out  of  Court. 

1.  At  Law. 

Where  the  plaintiff  obtained  an  order  to  talJ 
out  of  court  money  paid  in  by  the  sheriff,  oiitlJ 
condition  that  he  should  pay  the  master's  cliargiJ 
and  was  given  to  understand   that  he  miga 
either  take  it  on  these  terms  or  sue  the  sherj 
for  it :— Held,   that  having  availed  himself  j 
this  order,  he  could  not  afterwards  recuver  fro^ 
the  sheriff  the  fees  paid  to  the  master,  on  t 
ground  that  the  money  had  been  improperly] 
into  court.     Crombie  v.  Davidson,  19  (I.  V,.  11 

A  petition  filed  on  the  6th  of  February,  ISi] 
against  an  election,  held  in  December,  1874,  \ 
intituled  in  the  Election  Court,  which  court  1 
been  abolished  by  the  37  Vict.  c.  10,  D.,  passJ 
on  the  26th  of  May,  1874,  except  as  regardJ 
elections  held  before  that  act.     The  deposit  ( 
$1000  was  made  on  the  same  day  with  D.,  vtij 
was  clerk  of  the  Election  Court  as  well  as  of  ta 
court,  and  who  signed  a  receipt  for  it  ss  clerk  i 
the  Election  Court,  headed  in  that  court :— HeUl 
that  this  court  had  no  power  to  make  an  oni 
on  D.  to  pay  out  the  money,  he  having  roceivJ 
it  as  clerk  of  another  court.     In  re  Khvjii\ 
Election— Stewart  v.  Macdonald,  41  Q.  B 


2.  TnEquiti/. 

(a)  In  Mortgage  Suits. 

The  purchase  money   for  lands  sold  undeil 
mortgage  was  paid  into  court :— Held,  thatti 
mortgagor  must  have  notice  of  any  applicatii 
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out  to  plaintiflf  the  amount  found  due 
,  by  the  master's  report.     Smith  v.  Kerr,  3 


By. 
An 


order  for  the  payment  of  money  out  of 
' i.-     ^.jjg  party  who 


,urt  will  not  be  made  ex  parte  ;  the  party  who 
jwl  it  in  must  be  served  with  notice.  Bullen 
SS  iCby.  Chamb.213.-VanKoughnet. 

I  .  report  had  been  made  in  a  suit  for  the  sale 
*  mortgaged  property,  finding  that  the  plaintiflf 
khe  mortgagee)  was  the  only  encumbrancer  on 
he  Dfoperty,  and  that  the  amount  due  to  him 
Cw  £235  129.  lOd.  The  property  was  sold  for 
261  and  the  purchase  money  had  been  paid 
iito  court.  Two  years  after  the  report,  a  motion 
br  payment  of  the  whole  purchase  money  out  of 
he  rourt  to  the  plaintiff  was  granted,  without  a 

ftrence  to  the  master  to  take  a  subsequent 

count  it  being  clear  that  the  interest  and  the 
,Bt8  of  the  sale  would  make  the  plaintiflf 's  claim 
jeer  than  the  amount  of  the  purchase  money 
ud  in.  Gilmour  v.  O'Brien,  1  Chy.  Chamb.  244. 
-Spragge. 

1  AVhere  defendant  refused  to  consent  to  pay- 
Lent  of  the  mortgage  money  out  of  court,  the 

»intiff  obtained  an  order  for  such  payment,  but 
his  own  costs.     Bernard  v.    Allen,  2  Chy. 

smb.  91.— Taylor,  Sccretari/. 
I  A  power  of  attorney  or  other  written  authority 

n'icessary  to  authorize  the  payment  of  money 
[it  of  court  to  the  solicitor,  even  though  the 
arties  to  whom  it  is  coming  are  numerous,  and 
lot  resident  in  America.     The   additional  cir- 
umstance  of  the  money  having  been  realized 
.•om  the  sale  of  property  mortgaged  to  secure 
^gotiable  debentures,  which  were  m  the  posses- 
Ion  of  the  solicitor  since  the  institution  of  the 
HJt  :_Held,  not  to  dispense  with  the  necessity 
[  a  power  of  attorney.    Swan  v.  Marmora  Iron 
Vorks  Co.,  2  Chy.  Charab.  155.  — Mowat. 

f  The  court  will  not  grant  an  order  Sa  an  ex 
rto  application,  unless  the  practice  distinctly 
hthorizes  it.  On  an  application  for  payment 
nt  of  redemption  money  in  court,  the  applica- 
was  refused.  Totten  v.  Mclntyre,  2  Chy. 
amb.  462.— Taylor,  Secretary. 


(b)  Other  Cases. 

AppUcation    for   payment  of  money  out  of 
port,  on  plaintiflf  dismissing  his  bill,  granted. 
arke  v.  Manners,  1  0.  S.  278. 

I A  sum  of  money  having  been  paid  into  court 

f  defendant,  instead  of  being  paid  to  plaintiflf, 

I  directed  by  a  decree  of  the  court,  upon  de- 

Hiting  wliich  proceedings  against  defendant 

ere  stayed,  he  having  signified  his  intention  of 

pealing  from  this  decree--tho  plaintiflf  moved 

have  this  money  paid  out  to  him  pending  the 

peal.    The  defendant  upon  the  motion  under- 

to  enrol    the  decree  at  once  if  plaintiflf 

OuM  consent,  and  to  urge  on  the  appeal  to  a 

aring.    The  court  refused  the  application,  but 

ithout  costs  ;  and  on  the  application  of  the  fls- 

Btlant  the  deposit  on  the  rehearing  was  retained 

court  for  two  weeks  to  enable  defendant  to 

ceed  with  the  appeal.     Hill  v.  Rutherford,  1 

hy.  Chamb.  121.— Esten. 

I  Where  a  certain  sum  ordered  to  be  paid  to  the 
Tintiffs  under  a  decree  had,  pending  a  re-hearing 
'  appeal,  been  paid  into  court  by  arrangement 
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between  the  parties,  to  obtain  a  stay  of  proceed- 
ings, in  lieu  of  the  security  required  by  sub-sec. 
4  of  sec.  16,  of  the  act  relating  to  appeals  ;  and 
on  the  appeal  the  decree  was  affirmed  only  in 
part,  that  part  directing  the  payment  of  the 
money  being  in  part  reversed  by  the  amount 
being  reduced  to  a  comparatively  small  sum  ;  a 
motion  to  pay  out  the  money  to  the  party  who 
had  paid  it  in  was  granted  by  the  secretary, 
though  strenuously  opposed,  and  his  order  was 
confirmed  on  appeal  to  the  full  court.  Lindsay 
PetroleumCo.  v.  IIurd,3Chy.  Chamb.  16.— Chy. 

A  legacy  had  been  paid  into  court,  and  the 
will  directed  that  it,  together  with  a  house 
and  lot  also  devised  to  the  same  person,  should 
be  held  for  the  legatee  independently  of  her  hus- 
band, she  receiving  the  rents,  interest,  and 
profits.  On  a  motion  to  have  the  money  paid 
out,  or  that  it  might  be  invested  in  the  purchase 
of  a  farm  for  the  legatee's  benefit,  the  referee 
held  it  to  be  in  the  jurisdiction  of  the  court  to 
make  such  an  order,  and  granted  the  application 
as  to  the  purchase  of  the  farm,  refusing  it  as  to 
the  paying  the  money  to  her  absolutely.  In  re 
Trusts  oj  Turner's  Will — Ex  parte  Seaton — 3 
Chy.  Chamb.  259.— Taylor,  Referee. 

After  a  purchaser  of  land  sold  under  a  decree 
had  accepted  a  vesting  order,  be  ascertained  that 
the  land  had  been  sold  for  taxes  : — Held,  that 
the  purchaser  was  entitled  to  payment  out  of  the 
money  in  court  of  the  amount  required  to  re- 
deem. Turrill  v.  Turrill,  7  P.  R.  142.— Chy. 
Chamb.  — Blake. 

When  a  purchaser  had  paid  school  taxes  for 
the  year  and  had  paid  his  purchase  money,  the 
plaintiflf  having  received  the  rents  and  profits  up 
to  a  time  subsequent  to  the  payment  of  the  money 
into  court,  and  subsequent  to  the  end  of  the  year 
for  which  the  taxes  had  been  paid .  Upon  an 
application  on  behalf  of  the  plaintiflf  to  have  the 
money  paid  out  to  him,  the  purchaser  was  held 
entitled  to  be  repaid  the  taxes  and  the  interest 
on  his  purchase  money  during  the  time  the  plain- 
tiflf received  the  rents  and  profits,  the  plaintiflf  to 
have  the  excess  (if  any)  of  such  interest  over 
the  rents  and  profits.  Yourex  v.  Alcombrack, 
13  L.  J.  N.  S.  22G.— Chy.  Chamb.— Stephens. 

See  Macdonald  v.  Carrodi,  1  Chy.  Chamb.  145, 
p.  2735  ;  Rohson  v.  Wride,  13  Chy.  419,  p.  2736. 


PEDIGREE. 
I.  Proof  of — See  P^vidence — Identity. 
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In  trespass  for  false  imprisonment,  a  plea  jus- 
tifying the  arrest,  as  a  constable,  without  a  war- 
rant under  the  Hawkers  and  Pedlars'  Act,  58 
Geo.  III.  c.  5,  for  pedling  without  license,  must 
Khow  that  the  plaintiflf  was  found  trading  at  the 
time  of  the  arrest,  and  that  defendant  took  him 
before  three  of  the  nearest  justices  of  the  peace. 
Ovtatt  V.  Bell,  1  Q.  B.  18. 

Quwre,  whether  the  license  to  a  hawker  and 
pedlar  granted  under  the  municipal  acts  of  1866 
and  1873,  is  confined  to  the  licensee  only,  or 
whether  it  extends  to  a  servant  employed  by 
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him.  Semble,  that  it  is  personal  only  ;  but  the 
point  being  doubtful,  a  certiorari  was  granted  to 
remove  the  conviction  of  the  servant  in  order 
that  it  might  be  moved  against.  In  re  Ford  v. 
McArthur,  37  Q.  B.  542. 
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PEEL  (COUNTY  OF.) 

Held,  that  the  selection  of  a  county  town  for 
the  county  of  Peel,  authorized  by  the  19  Vict. 
c.  66,  was  sufficiently  made  by  resolution,  a  by- 
law not  being  indispensal)le ;  and  that  such 
selection  being  final,  a  by-law  passed  afterwards 
appointing  another  place  was  illegal.  Ibson  and 
the  Provmonal  Corporation  of  the  County  of  Peel, 
19  Q.  B.  174. 


PENAL  ACTIONS  AND  PENALTIES. 
I.  Pboceedings  on  Penal  Statutes.  2739. 

II.   COMI'OUNDING,  2740. 

in.  Pleadino,  2741. 

IV.  Practice,  2742. 

V.  Jurisdiction  of  County  Courts  —  See 
County  Courts. 

VI.  New  Trial   in    Cases   of  —  See  New 
Trial. 

VII.  For   Bracery  —  See   Champerty    and 

Maintenance. 

A^III.  Against  Justices  of  the   Peace— ;S'ee 
Justice  of  the  Peace. 

IX.  Penalties    in   By-Laws — See  Munici- 
pal Corporations. 


I.  Proceedings  on  Penal  Statutes. 

In  an  information  for  a  penalty  under  the 
customs  acts,  for  knowingly  harbouring  smuggled 
coods,  the  scienter  is  a  proper  question  for  the 
jury ;  and  in  such  an  information,  the  particular 
illegal  act,  as  that  the  goods  were  imported  with- 
out the  payment  of  duty,  &c.,  should  be  speci- 
fied, an(l  the  information  should  expressly  shew 
that  the  oifence  charged  to  have  been  committed 
was  contrary  to  the  form  of  the  statute.  Jiegina 
V.  Aiimond,  and  Ifegina  v.  Boston,  2  Q.  B.  166. 

If  a  cjuantity  of  smuggled  goods  be  purchased 
at  one  time,  but  seizures  of  them  are  made  at 
different  times,  only  one  penalty  for  harbouring 
them  can  be  recovered.     lb. 

Held,  that  an  action  of  debt  would  lie  for  the 
penalty,  under  50  Geo.  111.  c.  6,  for  keeping  a 
billiard  table  without  license.  Church  q.  t.  v. 
Richards,  G  Q.  B.  562. 

Before  the  passing  of  16  Vict.  c.  80,  a  qui  tam 
action  was  commenced  under  51  Geo.  III.  c.  9, 
B.  6,  for  taking  an  illegal  rate  of  interest : — Held, 
that  the  suit  could  not  be  continued,  for  by  the 
first  mentioned  act  the  court  had  lost  the  power 
of  giving  judgment  for  the  penalty  ;  but,  Semble, 
that  contracts  prohibited  by  the  former  law  must 
Btill  be  held  void.  Jones  q.  t.  v.  Ketchum,  11 
Q.  B.  52. 

The  C.  S.  C.  c.  6,  s.  81,  enact*  that  every 
hotel  shall,  &c.,  be  closed  during  the  two  days 


appointed  for  polling,  and  that  no  spirituous  ^ 
fermented  liquors  or  drinks  shall  be  sold  or  givj 
during  the  said  period,  under  a  penalty  of  Jij 
for  either  offence.  In  an  action  for  penaltii 
under  this  act  for  both  offences,  claiming  §|(jj 
for  each,  in  separate  counts  : — Held,  that  tj 
declaration  should  not  be  in  the  disjunctive,  i, 
not  keeping  the  hotel  or  tavern  closed,  and  giviJ 
or  selling  spirituous  or  fennented  liquors,  jf 
Widdifield  V.  Metcalf,  21  Q.  B.  247  ;  Mttealfl 
Widdijietd,  8  L.  J.  74.— C.  C— Hughes. 

In  an  action  for  penalties  under  the  statiill 
C.  S.  C.  c.  6,  s.  81,  prohibiting  the  sellini;  J 
liquor  on  polling  days,  the  judge  having  toM  tli^ 
jury  that  defendant  was  responsible  for  his  agenti 
(bar-keeper's)  acts,  although  done  in  direct  cojf 
travention  of  his  command,  and  the  questions 
connivance  on  the  defendant's  part,  nntwitlj 
standing  his  command  to  his  bar-keeper, 
having  been  left  to  the  jury,  a  new  trial  if^ 
ordered  without  costs.  Hugill  v.  MerrififM 
C.  P.  269. 

Where  an  information  was  filed  by  a  commi 
informer,  under  12  Geo.  II.  c.  28,  to  forfeit  land 
illegally  sold  by  defendant  by  lottery,  the  coi'fl 
the  plaintiff  not  objecting,  allowed  the  owner  a 
a  portion  of  the  lands,  who  was  not  in  posst 
sion,  and  had  not  been  served  with  the  iiifnr 
tion,  to  come  in  .and  defend.  Semble,  howeval 
that  the  interest  of  such  owner  could  not  baij 
been  affected  by  a  judgment  obtained  again 
defendant.    Mewhurn  v.  Street,  21  Q.  B.  ,306. 

The  Stamp  Act  does  not  require  an  instniniei 
to  be  stamped  with  stamps  that  would  not  "^ 
valid  for  some  purposes ;  or,  Semble,  whi 
would  not  be  a  promissory  note,  draft,  or  bill 
exchange.  No  penalty,  therefore,  can  be  i 
covered  under  27  &  28  Vict.  c.  4,  s.  9,  for  b 
affixing  stamps  to  a  promissory  note  for  inonjj 
lost  at  play,  for  such  note  under  the  statute  i 
Anne  is  utterly  void.  Taylor  v.  Qoldimj, 
Q.  B.  193. 

An  action  for  a  penalty  for  not  affixing  staniJ 
under  27  &  28  Vict.  c.  4,  s.  5,  must,  by  31  Eff 
c.  5,  be  brought  within  a  year.  No  rightl 
action  vests  in  the  plaintiff  until  the  action  is  J 
brought,  and  defendant,  therefore,  may  tai 
advantage  of  this  latter  statute  under  a  plea  J 
not  guilty.  Mason  q.  t.  v.  Mossop.  29  Q.  B.  i 
See,  also,  Mewhurn  v.  Street,  21  Q.  B.  498. 

The  defendant  was  held  not  precluded  fra 
such  defence  by  having  marked  in  the  margiaJ 
his  plea  the  statute  21  Jac.  I.  c.  4,  only.  Miu 
q.  t.  V.  Mossop,  29  Q.  B.  500. 


II.  Compounding. 

Leave  was  given  to  compromise  a  penal  actii 
on  the  32  Hen.  VIII.  c.  8,  for  buying  pretenda 
titles,  on  paying  the  Crown's  share  into  Com 
May  qui  tam.  v.  Deltrick,  5  O.  S.  77- 

The  18  Eliz.  c.  5,  prohibits  the  oomprom 
of  a  qui  tam  action  without  leave  of  the  com 
Sleeker  v.  Meyers.  6  Q.  B.  134. 

Where  therefore  a  plaintiff,  who  had  broad 
such  an  action,  agreed  to  discontinue  itupi 
being  paid  hia  costs,  and  in  a  subsequent  actii 
for  those  costs  recovered  much  less  thsnl 
thought  the  jury  should  have  given  him,  I 
court,  from  the  nature  of  the  transaction,! 
fused  a  new  trial.    Ih. 


im 
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,cre  it  clearly  appears  on  the  face  of  the 
ration  which  it  did  not  in  this  case,  that 

,  consideration  of  defendant's  promise  was  a 

oromise,  without  leave  of  the  Court,  of  a 

I  action,  brought  by  the  plaintiff  as  a  com- 

informer  against  defendant,  the  consider- 

hn  will  be  held  to  be  illegal,  and  the  declaration 

adictment  for  compounding  a  penal  prosecu- 

instituted   by    defendant  against   one   F. 

■er  •".)  &  30  Vict.  c.  51,  s.   256,  for  selline 

ituoiis  liquors  without  license.     It  appeared 

I  p  had  been  convicted  under  that  act,  on  the 

Irmation  of  defendant,  by  the  police  niagis- 

r  p{  jj^  and  a  tine  of  ;?50  imposed  upon  him, 

I  tliat,  on  an  appeal  therefrom,  defendant  for 

[agreed  with  F.  not  to  prosecute  this  appeal, 

I  consented  that  the  conviction  should   be 

•hed,  which  was  accordingly  done  :—  Held, 

'  the' indictment  would  neither  lie  at  common 

'  nor,  on  the  authority  of  Rex  v.  Crisp,  1  B. 

Al.   "282,  under  the  18  Eliz.  c.   5,  s.   4,  and 

[conviction  of  the  defendant  was  therefore 

illcd.    Jteijina  v.  Masm,  17  C.  P.  534. 

he  legislature  of  Ontario  having  passed  an 
I  regulate  tavern  and  shop  licenses,  32  Vict, 
under  the  power  given  to  them  by  the  B. 
J  Act,  1867,  8.  92,  sub  S3.  9,  16  :— Held,  that 
Tjiad  power,  under  sub-s.  15,  to  en.act  that 
Ipersou  who,  having  violated  any  provisions 
Ihe  act,  should  compromise  the  offence,  and 
(person  who  should  be  a  party  to  such  com- 
fcuse  should  on  conviction  be  imprisoned  in 
Icommon  gaol  for  three  months ;  and  that 
\  enactment  was  not  opposed  to  sec.  91,  sub-s. 
W  which  the  criminal  law  is  assigned  exclu- 
Jy  to  the  Dominion  parliament.  Jiegina  v. 
fnlmai,,  30  Q.  B.  553. 


HI.  Pleading. 

,  a  qui  tarn  action  for  penalties  under  the 
rial  statute  6  Geo.  IV.  c.  114,  which  gives 
Jiird  of  the  penalty  to  the  King,  one-third  to 
Lieutenant-ljovernor,  and  one-third  to  the 
ner,  the  court  refused  to  arrest  judgment 
Be  the  plaintiff  claimed  the  penalty  for 
''mid  the  King  only,  not  naming  the  Lieu- 
Bt-Governor.     Jones  ij.  t.  v.  Chace,  Dra.  322. 

1  action  of  debt  will  lie  on  that  statute  to 
er  the  penalty.     lb. 

an  action  against  a  magistrate  for  not 
ting  a  conviction  : — Held,  no  objection  to 
ieclaration  that  the  plaintiff  sued  for  the 
liver-General,  and  not  for  Her  Majesty,  inas- 
kas  suing  for  a  penalty  for  the  Receiver- 

al,  for  the  public  uses  of  the  province. 
If  fact  suing  for  the  Queen.  Besides,  C 
^'C.  0.  124,  authorizes  a  party  to  sue  qui 

^r  the  Receiver-General.  Held,  ais'.,  that 
Idefendant  having  actually   convicted  and 

eda  fine,  could  not  object  that  the  declar- 
^,did  not  show  that  he  had  jurisdiction  to 

jet    Bagley  q.  t.  v.  Curtis,  15  C.  P.  366. 

d,  that  after  verdict  it  need  not  be  aver- 
ttt  the  defendant  had  not  paid  the  penalty. 
I  q.  t.  T.  Bichards,  6  Q.  B.  665». 

jere  it  appeal's  upon  the  record  in  a  penal 
i  that  it  is  brought  too  late,  defendant  may 
ivantage  of  the  objection  without  having 


specially  pleaded  it.    Mewhurn  v.  Street,  21  Q.  B. 
498  ;  Mason  v.  Mossop,  29  Q.  B.  500. 

A  declaration  against  a  magistrate  for  not  re- 
turning a  conviction  made  by  him  with  another 
justice,  was  held  bad,  for  not  alleging  defen- 
dant's neglect  to  have  been  contrary  to  tho  .ita- 
tute.s,  not  merely  the  statute,  there  being  two 
statutes  upon  the  subject,  each  requiring  a  dif- 
ferent return  : — Held,  that  the  plaintiff  might 
sue  for  himself  only,  and  need  not  sue  qui  tarn. 
Held,  also,  that  an  action  would  lie  against  each 
magistrate  for  the  penalty,  for,  though  in  form, 
in  debt,  the  action  was  in  fact  ex  delicto. 
Drake  q.  I.  v.  Preston,  34  Q.  B.  257. 

Quaere,  there  being  now  some  offences  under 
the  jurisdiction  of  the  Dominion,  and  some 
under  that  of  Ontario,  and  a  different  return 
required  and  a  different  penalty  imposed,  as  re- 
gards each  class,  whether  the  declaration  should 
not  state  tho  nature  of  the  offence,  and  that  it 
was  within  the  magistrate's  jurisdiction,  though 
formerly  this  was  not  requisite.     Jb. 

Amendments  of  pleading  in  penal  actions. 
See  Frazerq.  t.  v.  Thuwpwn,  1  Q.  B.  314;  .S'.  C. 
lb.  522. 

See,  also,  Jiegina  v.  AumomJ,  2  Q.  B.  166,  p. 
2739;  Hart  v.  Meyers,!  Q.  B.  416,  p.  2741. 


IV.  Practice. 

On  putting  off  the  trial  of  an  information  for 
penalties  at  the  instance  of  the  defendant,  the 
court  will  make  payment  of  costs  a  condition  in 
the  same  way  as  in  civil  cases.  Hex  v.  Ives, 
Dra.  440. 

In  a  qui  tam  action  the  plaintiff  may  be  non- 
suited. Stuart  q.  t.  v.  Jiuflen,  E.  T.  4  Vict.  ; 
Ranney  q.  t.  v.  Jones,  21  Q.  B.  370. 

A  judgment  of  iion  pros  regularly  signed  in 
an  action  by  a  common  informer  for  a  penalty, 
will  not  be  set  aside.  McClenaijhan  v.  McLean, 
3.  P.  R.  13.— Q.  B. 

Affidavits  to  be  used  in  qui  tam  actions  must 
shew  the  character  in  which  the  plaintiff  sues. 
Robertson  q.  t.  v.  Orchard,  4  P.  R.  23.— C.  L. 
Chamb. — A.  Wilson. 


II. 
III. 
IV. 


PENALTY  BY  CONTRACT. 
I.  Pe.valiy  or  Liquidated  Damages. 

1.  niiat  a  Penalty,  2742. 

2.  What  Liquidated  Damages. 

(a)  In  Building  Contracts,  2744. 

(b)  Other  Cases,  2745. 
MISCELLANEOUS  Cases,  2746. 
In  Bonds — See  Bond.  , : 
Damages — See  Damages. 


I.  Penalty  oh  Liquidated  Damages. 

1.    What  a  Penalty. 

Where  the  plaintiff,  in  debt  on  an  agreement, 
lays  his  breach  in  such  a  manner  as  to  make  it 
uncertain  whether  he  is  not  claiming  liquidated 
damages  by  reason  of  a  failure  in  some  very 
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minuto  particular  of  the  agreement — as,  for  in- 
stance, for  not  clearing  off  all  the  standing  tim- 
ber, nor  fencing  certain  land  by  a  named  day — 
the  court  will  treat  the  sum  mentioned  in  the 
agreement  as  a  penalty,  though  the  parties  have 
expressly  agreed  otherwise.  AinsUe  v.  Chap- 
man, 5  Q.  B.  313. 

Where  a  sum  claimed  in  the  declaration  as 
liquidated  damages,  is  held  to  be  a  penalty  only, 
the  8  &  !)  Will.  III.  c.  11,  will  restrict  the  plain- 
tiff to  the  damnttes  sustained.     lb. 

Held,  upon  the  following  clause  at  the  end  of 
an  agreement,  "and  for  the  performance  of  this 


.  penalty, .„..„->,..  „, 

him  who  fails  to  perform  this  agreement,  and 
shall  be  recovered  the  one  of  the  other  in  an 
action  of  debt  after  one  month  from  this  date,  on 
default  made  by  either  party, "  that  the  £50  was 
a  penalty,  not  li(iui(lated  damages.  Henderson 
V.  ^Vic/wis,  6  Q.  B.  398. 

Plaintiff  and  defendant  entered  into  an  agree- 
ment, by  which  defendant  was  to  buihl  for  the 
plaintiff  a  grist  mill,  according  to  certain  specifi- 
cations, for  the  sum  of  £1,150;  "and  for  the 
true  and  faithful  performance  of  all  and  every  of 
the  covenants  and  agreements  above  mentioned, 
the  parties  to  tliese  presents  bind  themselves, 
each  unto  the  other,  in  the  penal  sum  of  £250 
cy.,  as  fixed  and  settled  damages  to  be  paid  by 
the  failing  party  :  "—Held,  a  penalty,  not  liqui- 
dated damages,  and  therefore  not  the  subject  of 
set-oft".     Brown  v.  Tiiijgart,  10  Q.  B.  183. 

Where  a  party  bound  himself  in  an  agreement 
to  pay  the  plaintiff  £25,  if  A.,  an  apprentice, 
should  not  fulfil  all  the  covenants  and  conditions 
of  an  indenture  of  api)renticeship  executed  by 
him,  the  £25  was  held  to  be  a  penalty.  Mc- 
Lean V.  Tinsleii,  7  Q.  B.  40. 

The  plaintiffs  being  indebted  to  defendant  in 
$80,000,  and  to  other  parties  (whether  partner- 
ship or  individual  debts)  in  an  amount  not 
exceeding  .?2, 1()0,  by  deed  dated  October,  1859, 
in  consideration  of  a  release  of  the  $80,(K)0  and 
of  84,000  paid,  assigned  to  defendant  all  their 
stock  in  trade,  book  debts,  and  assets  (except 
household  furniture),  with  a  covenant  on  defen- 
dant's part  to  indemnify  the  plaintiffs  from  all 
debts  and  demands  not  exceeding  $2,1G0  ;  and  a 
further  covenant  by  both  plaintiffs  and  defen- 
dant for  84,000  as  li(piidated  damages  for  the  per- 
formance of  the  covenants  on  both  sides  con- 
tained in  the  deed  : — Held,  that  the  sum  of 
^,000  was  not  a  debt  due  as  liquidated  damages 
upon  each  breach  of  the  covenant.  Rutherford 
et  al  V.  Stovel,  12  C.  P.  9. 

Where  two  persons  entered  into  an  agree- 
ment, the  one  to  deliver  and  the  other  to  receive 
a  certain  quantity  of  hops  yearly,  for  five  years, 
at  the  end  of  which  agreement  there  was  the 
following  clause:  "It  is  further  agreed  that 
each  shall  be  bound  to  the  other  for  th-}  faithful 
performance  of  the  said  contract  in  the  sum  of 
f200"  : — Held,  that  the  sum  named  must  be 
treated  as  a  penalty,  and  not  as  liquidated  dam- 
ages ;  and,  therefore,  that  the  plaintiff  suing  for 
non-delivery  might  recover  beyond  the  $200. 
Sleeman  et  al.  v.  Waterous,  23  C.  P.  195. 

The  plaintiff  held  defendant's  mortgage,  with 
a  otodition  that  the  whole  principal  should  be- 


come payable  if  the  interest  was  in  arrear  or| 
two  years  : —  Held,  that  the  condition 
mentioned  was  in  the  nature  of  a  penalty  ocJ 
and  that  the  court  would  restrain  an  ait- 
brought  upon  such  covenant,  to  enforce  jiiyi , 
of  the  whole  sum  due,  after  default  in  pajuJ 
of  one  of  the  gales  of  interest.  Knapp  v.  "C'aJ 
ran,  6  Chy.  559. 

Defendants,  B.  &  S.,  with  two  others, 
H.,  mortgaged  to  tlie  ])laintiff  to  secure  ti, 
and  interest,  by  which  it  was  agreed  thv 
default  should  bo  made  in  any  payment  :• 
terest,  for  the  period  of  one  month  after  it  >li 
have  become  due  "andl)een  demanded,'  i. 
the  whole  principal  money  .and  such  uii]i,ii-i 
terest  should  immediately  be  payable  :-  Stu 
that  such  a  covenant  is  not  to  be  looked  uiir. 
a  court  of  law  as  a  penalty,  but  merely  as  tig 
the  credit  to  l)e  allowed  for  the  principal. 
v.  Burton  et  al.,  19  Q.  B.  540. 


2.    Whnt  Liquidaled  Damar/rs. 

(a)  In  Buildinij  Contract.'!. 

A  sum  stipulated  to  l)e  paid  per  week  fdr 
in  a  completion  of  a  building  agreement :  I 
liquidated  damages,  not  a  penalty.  Gilu,' 
Hall  et  al.  10  Q.  B.  309. 

A  contract  to  do  the  excavation  and  m»J 
and  plasterer's  work  on  a  dwelling  luiusej 
plaintiff,  within  a  specified  time,  with  a  iitJ 
of  £4  a  week  in  case  of  dcf.iult,  as  rent  oil 
premises  : — Held,  liquidated  damages,  notaa 
alty.     Gaskin  v.  Wales,  9  C.  P.  314. 

An  agreement  by  plaintiff  to  do  certain  wl 
specified,  contained  the  following  clause  ; 
whole  of  the  work  to  be  completed,  and  tlieJ 
in  good  running  order,  by  the  15tli  of  .\i 
next,  under  a  penalty  of  $10  per  day  froms 
day  until  completion,  as  and  for  liquidated! 
ages,  and  to  be  deducted  from  the  price  tJ 
paid  for  such  work  : — Hold,  not  a  penalty,! 
a  liquidated  sum.     Fisher  v.  Berry,  16C.P.I 

Defendant  contracted  under  seal  to  do  a 
carpenter's  and  joiner's  work  required  ini 
erection  of  two  dwelling  houses  for  the  plainj 
and  covenanted  that  the  work  should  be  r 
for  the  lathing  by  the  10th  of  October,  ami  t 
for  the  painter  by  the  10th  November,  andslJ 
be  fully  com{)leted  by  the  24th  of  Xoveul 
under  a  penalty   of  $20  a  week  as  litniiilr 
damages  for  every  week  beyond  tlie  saidll 
the  said  works  should  remain  incomplete.  Oil 
trial  Wilson,  J.,  sitting  without  a  jury,  coustiT 
the  contract  as  one  for  a  penalty,  and  coui;« 
the  damages  at  .$I4.8(i  a  week.     On  niotiJ 
increase  the  verdict,  Morrison,  J.,  held  tliilj 
$20  must  be  regarded  as  liquidated  daiu^ 
Wilson,  J.,  adhered  to  his  ruling  at  thet 
Richards,  0.  J.,  being  absent,  and  the  courtl 
equally  divided,  the  rule  dropped.     Archly 
Wilson,  32  Q.  B.  590. 

Plaintiffs  agreed  to  do  certain  iron  work^ 
building  for  defendant,  and  to  finish  it  on  (J 
fore  the  Ist  of  July,  1871,  "  under  a  forfdr 
of  $50,  as  liquidated  damages,  for  every  ^ 
the  work  remains  unfinished  after  the  said  i 
— Held,  that  the  $50  per  week  was  liquii 
damages,  not  a  penalty.  Hamilton  et  al.  vJ| 
33  Q.  B.  100 ;  S.  C,  33  Q.  B,  520. 
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•nHfr  bv  deed,  agreed  to  build  a  house  for 
1     1  'f«r  «l  150  by  a  day  named,  and  that 
Slyi«^^elapL.aft^ 

,^>.m)Ietion,  defendant  might  deduct  $,5 
[tircSraot  price  :-Hel.l.  that  the  sum  of 
Ir  lav  was  liquidated  damages,  not  a  penalty, 
rthat  it  might  be  deducte.l  from  the  contract 
'  without  pleading  It  specially  by  way  of  set- 
SVo/<  V  />e«'.  3S  Q-  ^-  30.  See,  also, 
•tlimiton  aud  the  Municipal  Cuttncil  of  Haldi- 
10  Q.  15- 217. 

(b)  Other  Cases, 
here  in  acimtract  for  the  sale  of  land  it  was 
kI  that  in  case  either  of  the  parties  should 
ct  he  "should  pay  to  the  other  by  way  of 
ta'iued  aud  li(iuidated  damages  the  sum  of 
"'.-Held,  not  a  penalty.  Cummingii  v. 
lachlan,  1(5  Q-  B.  6-20. 

he  first  count  in  the  declaration  in   effect 

d  that  the  plaintiff  being  owner  of  certain 

gubicct  to  two  mortgages,  of  which  defen- 

,  jt  the  time  had  notice,  agreed  to  sell  the 

'  to  defendant,  who  on  his  part  agreed  to 

ffor  S-',.S00,  of  which  $1,000  was  to  be  paid 

L  •  under  a  penalty  of  $300  to  be  paid  on 

Fo'th  of  September  following  by  either,  in 

he  refused  to  carry   out  the  agreement. 

ch  that  though  the  19th  of  September  had 

k1,'  and  the  plaintiff  had  been  ready,  able 

iWilling  to  fulfil  his  part  of  the  agreement, 

Ito  have  had  the  mortgage  discharged  prior 

at  date  it  defendant  had   paid   down  the 

5,  yet  defendant  had  not  paid  the  81,000. 

I  second  count  stated  that  the  instalment  of 

I  was  to  be  paid  down  for  the  purpose  of 

Ifying  thereout   and    discharging   the    said 

iKages  from  the  land  :— Held,  that  inasmuch 

Ce  plaintiff  was  entitled  to  sue  for  the  $1,000 

jpjudently  of  any  act  which  he  had  to  do  in 

teyiiig  or  making  a  good  title,  and  as  nothing 

lareil  in  the  pleadings  to  this  count  which 

[red  that  there  would   be  any    circuity  of 

1  created  by  his  recovery  upon  it,  the  plain. 

i  entitled  to  the  $300  as  liquidated  damages 

Holder,  17  C.  P.  139;  Ifi  C.  P.  33l' 

r  ail  agreement  under  seal  between  plaintiff 
fdefenaant,  and  under  the  4th  clause  there- 
flfenilant  agreed  with  plaintiff  to  continue  to 
lis  vessel' between  two  ports  named,  for  the 
of  six  weeks  ;    aud  at  the  time  of  the 
aeut  jdaintiff  paid  the  defendant  $2,000, 
the  latter  was  to  retain,  subject  to  his 
nniiig  to  run  the  vessel  between  such  porta 
He  said  period  of  six  weeks,  and  up  to  th« 
Uf  July  then  next,  at  his  own  risk  and  for 
pu  l)enefit,  and  for  a  further  period  named, 
ded  that  during  the  six  weeks  the  gross 
Dgs  of  the  vessel  should  not  be  less  than 
er  running  day,  with  the  same  proviso  as 
further  period  ;  and  provided  also,  that 
I  plaintiff  paying  up  any  deficiency  in  said 
lot  ^TS,  at  his  option,  he  might  require  said 
1  to  continue  her  running  during  saul  period. 
he  expiration  of  the  first  week  defendant 
1  to  run  his  vessel.     In  an  action  at  plain- 
iBuit  for  breach  of  his  agreement : — Held, 
Ithe  measure  of  damages  which  the  plaintiff 
ntitled  to  recover,  for  the  non-fulfilment  of 
jeemeut,  was  such  proportion,  being  five- 
I  of  the  §2,000,  as  would  represent  the  five 
i  not  completed  by  the  vessel,  and  that  he 


was  not  obliged  to  prove  his  damage,  as  this  wa» 
fixed  by  the  agreement  in  (juestion.  Thompton 
v.  Leach,  18  C.  P.  141. 

On  an  agreement  to  deliver  a  certain  number 
of  withes  and  traverses  of  specified  (jualitius  and 
dimensions,  for  binding  and  rafting  timber,  by 
the  Ist  of  March,  and  to  pay  $4  "as  li(piidated 
and  assessed  damages,  recoverable  by  action  of 
covenant  or  deductible  from  the  contract  money 
hereinafter  mentioned,  for  each  and  every  day 
after  the  said  1st  of  March  that  the  said  withea 
and  traverses,  or  any  part  thereof,  shall  or  may  bo 
undelivered  as  aforesaid"  : — Held,  that  the  sum 
named  must  be  treated  as  li(pii(lated  damages, 
not  a  penalty  ;  and  the  stipulation  for  payment 
daily  of  a  small  sum,  instead  of  one  payment  large 
in  amount,  was  regarded  .as  tending  strongly  to 
that  conclusion.  McPhecv.  \Vil>ion,2C)  Q.  B.  169. 

Defendant  entered  '  S  a  written  agreement, 
whereby,  in  consideration  of  a  certain  salary  and 
allowance  to  be  paid  to  him  by  the  plaintiffs,  he 
agreed  to  serve  them  in  their  business  as  bankers 
for  three  years,  and  if  he  should  leave  within 
that  period,  to  pay  them  $400,  as  liquidated 
damages.  The  agreement  was  signed  \>y  the 
defendant,  but  not  by  the  bank  : — Held,  that 
defendant  was  bound  by  it ;  and  that  having  left 
without  excuse,  he  was  liable  for  the  $400,  which 
was  recoverable  as  licpiidated  ilamages,  and  not 
as  a  penalty.  The  Bank  of  Jiritinh  North 
America  v.  Simpson,  24  C.  P.  354. 

Where  a  mortgage  stipulated  that  up  to  a 
certain  day  the  interest  should  be  eight  per 
cent. ;  and  if  the  principal  were  not  then  paid, 
twelve  per  cent,  should  be  thereafter  charged : — 
Held,  that  the  stipulation  for  payment  of  twelve 
per  cent,  was  not  by  way  of  penalty,  but  an 
agreement  to  pay  that  rate  from  the  day  named. 
WMldellv.  McColl,  14Chy.  211. 

Two  traders,  E.  &  R,,  having  become  insol- 
vent, an  agreement  was  entered  into  between 
them  and  their  creditors,  whereby  it  was  stipu- 
lated that  R.  should  retire  from  the  partnership 
and  that  E.  &  G.  should  form  a  new  co-partner- 
ship, and  that  the  creditors  of  E.  &  R.  should 
accept  the  notes  of  the  new  firm  for  15s.  in  the  £, 
of  their  claims.  By  the  deed  of  composition  it 
was  expressly  agreed  that  in  the  event  of  E.  &  G. 
becoming  insolvent  before  the  notes  securing  the 
15s.  in  the  £  were  paiil,  their  original  debts 
should  revive  against  E.,  G.,  and  R.,  and  that 
the  creditors  should  be  entitled  to  rank  on  the 
estate  of  E.  &  G.  for  the  full  amount  of  their 
respective  claims  against  the  firm  of  E.  &  R., 
less  any  sum  which  might  have  been  paid  them 
by  E.  &  G.  on  account  of  said  debts.  Before  the 
notes  were  all  satisfied  E.  &  G.  were  compelled 
to  make  an  assignment  in  insolvency  : — Held, 
on  re-hearing  (reversing  the  order  of  Strong, 
V.  C,)  that  the  creditors  were  entitled  to  prove 
against  the  estate  of  E.  &  G.  for  the  full  amount 
of  their  original  claims  against  E.  &  R.,  giving 
credit  for  such  sums  as  had  been  paid  to  them  by 
E.  &  G.  in  respect  of  the  composition  notes ;  and 
that  the  agreement  for  the  revivor  of  the  original 
demands  was  not  in  the  nature  of  a  penalty, 
Wat»on  V.  Mason,  22  Chy.  180. 


II.  Miscellaneous  C.49E.S. 

Debt  for  work    and  labour.      Plea,    as  par 
of  the  demand,  that  the  workwas  dune  under  at 
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contract  between  the  plaintiffs  and  defendants, 
by  wliich  it  was  agreed  that  in  case  all  should 
not  be  done  on  the  day  appointed  in  the  agree- 
ment therefor,  to  wit,  on  tlie  15th  of  February, 
1851,  the  plaintiffs  would  permit  defendants  to 
deduct  and  retain  £(i  per  week  from  the  mdney, 
agreed  to  be  paid  for  every  week  beyond  the 
time  allowed  ;  that  the  plaintiff's  did  not  com- 
plete the  work  until  thirty  weeks  had  elapsed 
beyond  the  time  appointed,  wherefore  defendants 
became  entitled  to  deduct  a  sum  exceeding  that 
in  the  introductory  jiart  of  the  plea  mentioned  : 
• — Held,  on  demurrer,  plea  bad,  for  the  different 
reasons  given  liy  the  court.  WortlibKjtou  et  <il. 
V.  Munkipal  Council  of  Haldimanil,  10  Q.  B. 
217. 

The  by-law  of  a  1)uilding  society  provided, 
that  any  member  neglecting  to  pay  his  monthly 
dues,  should  be  fined  a  specified  sum  per  share 
each  month,  "until  the  end  of  one  year,  when 
the  share  or  shares  in  default  shall  be  declared 
forfeited  to  the  society."  It  then  directed  that 
a  month  before  the  expiration  of  such  year,  the 
secretary  should  send  a  notice  to  the  defaulter, 
calling  his  attention  to  the  by-law ;  and  provided 
that  in  Case  of  the  tlefaulter  being  a  borrower 
these  lines  should  be  trebled  ;  and  that  at  the 
end  of  six  months'  default  the  mortgage  should 
be  liable  to  foreclosure,  anil  to  be  declared  for- 
feited :—  Held,  that  the  by-law,  being  penal  in 
its  character,  should  be  construed  strictly,  and 
that  the  fines  could  be  iniiiosed  on  borrowers 
only  for  twelve,  and  on  non-borrowers  for  six 
months,  the  right  to  forfeit  or  to  foreclose  being 
then  substituted  : — Held,  also,  that  such  fines 
could  not  be  recovered  on  a  common  count,  but 
that  the  declaration  should  set  out  the  by-law, 
so  that  the  court  might  judge  of  its  legality. 
Ottawa  Union  Buildimj  Society  v.  Scott,  24  Q.  B. 
341. 

Plaintiffs  on  the  31st  May,  1871,  contracted 
to  make  and  complete  the  iron  work  upon  a 
building  put  up  for  the  defendant  by  the  1st  of 
July,  1871,  and  to  pay  $50  a  week  as  liquidated 
damages  for  every  week  the  same  should  remain 
unfinished  after  that  time.  Defendant  had  not 
the  building  ready  to  receive  the  iron  work  for 
nineteen  weeks  after  the  1st  of  July,  but  the 
plaintiffs  did  not  finish  their  work  for  more  than 
seven  weeks  after  they  were  enabled  to  begin  : — 
Held,  that  such  a  special  jsrovision  aa  that  for 
liquidated  damages  would  not  be  considered  as 
incorporated  in  the  new  contract  under  which 
the  work  was  done  after  1st  of  July,  though  the 
plaintiff's  might  be  liable  for  the  delay  in  an 
action  for  damages.  Hamilton  et  al.  v.  Moore, 
33  Q.  B.  520. 

To  an  action  on  a  replevin  bond  by  the  assignee 
of  the  sheriff'  a  set-off  forms  a  good  legal  defence, 
the  penalty  being  considered  as  the  debt.  Ale- 
Kelvey  v.  McLean,  34  Q.  B.  635. — A.  Wilson, 
sitting  alone. 

To  an  action  for  the  seduction  of  the  plaintiflF's 
daughter,  the  defendant  pleaded,  on  equitable 
grounds,  that  the  plaintiff'  and  his  daughter  had 
entered  into  an  agreement  under  seal  with  de- 
fendant for  the  settlement  of  the  suit,  and  other 
matters  (setting  it  out),  by  which  the  amount  to 
be  paid  by  defendant  was  ffxed  at  $120,  which 
the  defendant  agreed  to  pay  by  instalments  of 
$15  at  the  timae  specified  ;  and  it  was  stipulated 
that  if  defendant  should  not  make  these  pay- 


ments punctually  the  agreement  should  lie  , 
The  plea  then  set  out  that  defendant  paid  tkj 
instalments,  but  by  accident  omitted  to  jiajJ 
fourth,  which  he  was  ready  and  willing  to  i 
and  he  submitted  that  the  proviso  to  avuiil 
agreement  on  non-payment  was,  on  the  tnierJ 
struction   of    the    agreement,    a  penalty  ,[,# 
against  which  he  should  be  relieved,  and  if  .; 
that  it   diff'ered    from    the    intention   nf  \'. 
parties,  an<l  should  be  reformed.     The  att.  r 
who  drew  the  agreement  said  that  he  put  u 
proviso  of  his  own  acciud,  without  iiistiii 
to  do  so,  but  that  it  was  read  over  to  tin  | 
and  executed  in  duplicate,   each  pait\   i 
one  : — Held,  that  there  was  no  ground  i 
ing  that  the  proviso  was  introduced  by  n 
that  it  was  not  a  penalty  against  whitli 
dant  should  bo  relieved,  being  a  reser\,iti  i 
of  an  existing  legal  right ;  and  that  it  fcnn 
defence  therefore  to  this  action.     Bohoitl  \ 
Carroll,  38  Q.  B.  487. 

The  plaintiffs  sued  upon  a  bond  foi  -i 
penalty,  conditioned  to  convey  land,  li' 
non-performance.  A  verdict  was  reiidi  ■ 
the  trial  for  .*il,000,  and  twenty  cents  leu 
tion,  no  damages  being  assessed  on  the  Ineu 
And  execution  was  afterwards  issued,  (.luki 
to  levy  the  |1,000  and  costs  taxed  :— ritlil.i, 
the  bond  bein^'  within  the  8  &  9  Will.  1 1], i.i 
and  the  plaintiffs  having  paid  the  twenty  itj 
and  costs,  that  execution  might  be  staytil, 
that  the  penalty  could  not  be  levied.  OV.J 
ux.  V.  Johnston,  40  Q.  B.  116. 


PERJURY. 
See  Criminal  Law. 


The  practice  of  indicting  parties  or  witiiH 
for  alleged  perjury  in  a  .ivil  suit  wliilo  pidcJ 
ings  are  still  pending,  disapproved  of.  {J 
V.  Meaijher,  24  Q.  B.  54. 


PERPETUATING  TESTIMONY. 

See  Evidence. 


PERPETUITIES. 
See  Will. 


The  owner  of  real  estate  conveyed  then 
absolutely,  receiving  back  a  bond  declariiijl 
conveyance  to  be  in  trust  to  receive  the  tJ 
&c.,  and  account  therefore  to  the  grantor; I 
in  the  bond  was  reserved  a  right  to  the  oli 
and  his  heirs  to  purchase  the  property.  Ul 
a  bm  filed  to  set  aside  this  agreement  as  iiifil 
ing  the  rule  against  perpetuities,  and  for  ail 
count  of  the  rents  and  profits  received  :-r 
that  if  even  the  agreement  were  wdthiii  then 
was  good  for  the  life  of  the  grantee ;  aid 
account  of    rents  was  directed,   reserratl 
question  of  costs  until  after  report,  the  bill 
alleging  any  application  for  an  account 
rick  V.  Dempsey,  5  Chy.  584. 
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PERSONAL  REPRESENTATIVE. 
Appointment  ov-Sce  Practice  in  Equity. 
FvFciTOK.s    AND    Administrators  — .SVe 
Executors  and  Administrators. 


PTIMIBOROUOH  TOWN  TRUST,  (COM- 
"^^^''^      MISSIONERS  OF.) 

I,  1 1   ^]^^^  the  commissioners  for  the  town  of 

erlVirougli,  appointed  by  24  Vict.  c.  61,  are 

la  corroration,  and  cannot  be  sued  as  such. 

Ln  tills  objection  to  the  declaration,  the  action 

L_HeM  not  sustmnable,  the  court  lieing  of 

lZ)u  that  they  should  be  sued  by  name,  add- 

f  their  statutory  designation.      The  t'oinmh- 

\,r«  of  the  Pi-lerhorouijh  Town   Trust  v.  Coch- 

•    13  0.  P.  111. 


TETITION  OF  RIGHT. 

kcK  having  an  Order  in  council  for  100  acres 

Lnil  executed  in  February,    1827,    to   S.,   a 

H  for  a  ileed.     'I'hc  petition  for  a  location  and 

Rjo,,,!  were  executed  by  mark,  and  in  the 

B  the   obligor    was    described  as   of  York, 

trer.    In  ^hiy  t''^  patent  issued  to  McK. , 

Ivas  in  the  possession  of  S.  shortly  after  its 

I     S.  went  into  possession  in  1828,  cleared 

It  seven  acres,  and  after  three  years  left  it 

hgscssion  of  the  plaintiffs,  who  had  the  bene- 

Jit  up  to  within  a  short  period  of  the  death  of 

thich  took  place  in  1849.  The  plaintifiFs,  claim- 

Ls heirsatdaw of  S.,  filed  their  bill  to  obtain 

Invcyance  of  the   land,    and  produced  the 

hit.    The  defendants,  S.  &  McC,  produced 

^veyance  purporting  to   have  been  made 

nd  signed  "James  McKenny,"  now  of  the 

^hip  of  Niagara,    kc,    yeoman,  to  Jam(?3 

lb  dated  the  7th  of  September,  1833,  and  a 

leyance  from  Smith   to   Shortis,    dated   in 

'    1849,    both  of    which    \vere    registered. 

pie  in  a  proceeding  to  obtain  relief  in  such 

|e  the  proper  course  of  procedure  is  by  bill 

hot  by  petition  of  right.     Rogers  v.  Shortis, 

by.  243. 

I  act  of  the  legislature  of  Canada  having 
Ided  that  a  railway  company  should  be  en- 
\  to  4,000,000  acres  of  the  waste  lands  of 
brown  on  completion  of  their  road,  and  a 
ortionate  quantity  of  such  lands  on  comple- 
the  manner  specified  of  twenty  miles  of 
le :— Held,  that  a  petition  of  right  pre- 
1  to  the  Lieutenant-Governor  of  Ontario, 
esed  to  her  Majesty  the  Queen,  was  the 
■  proceeding  for  the  purpose  of  enforcing 
aim  of  the  railway  company  under  the 
gainst  that  province.  Canada  Central  R. 
V  V.  The  Queen  20  Chy.  273. 

1.  Where  by  a  letter  addressed  to  the 
int,  the  secretary  of  the  public  works  de- 
ent  stated  that  he  was  desired  by  the 
ler  of  public  works  to  offer  the  sum  of 
I  in  fall  settlement  of  the  suppliant's  claim 
t  the  department,  an  application  on  behalf 
[  crown  for  security  for  costs,  was  refused, 
I  ground  that  the  crown  could  suffer  no 
enience  from  not  getting  security,  as  well 
he  ground  of  delay  in  making  the  appli- 
Woody.  Queen,  13  L.  J.  N.  S.  16.— Exch. 


An  application  for  security  forcosts  in  this  court 
must  be  made  within  the  time  allowed  for  tiling 
Btatemont  in  defence,  except  under  special  cir- 
cumstances,    lb. 


PETROLEUM. 
^ee  Oil  and  Oil  Lands. 


PETTY  TRESPASS  ACTS. 

Where,  in  the  investigation  of  a  charge  under 
the  I'etty  Trespass  Act,  4  Will.  IV.  c.  4,  before 
magistrates,  the  idaintiff  was  guilty  of  a  con- 
tempt, for  which  the  magistrates  committed  him, 
but  without  warrant,  and  the  plaintiflF  brought 
an  action  against  them  for  false  imprisonment, 
and  recovered : — Held,  that  the  action  did  not 
arise  in  consequence  of  any  thing  done  by  the 
magistrate  under  the  Petty  Trespass  Act,  and 
that  therefore  it  was  not  necessary  for  the  judge, 
under  sec.  21,  to  certify  his  approval  of  the  ver- 
dict, to  entitle  the  plaintiff  to  his  costs.  Armour 
v.  Boswell  et  al,  6  O.  S.  450. 

A  conviction  for  the  same  offence  under  the 
Petty  Trespass  Act  must  be  specially  pleaded. 
Heney  v.  Simjjson,  T.  T.  1  &  2  Vict. 

Semble,  that  a  conviction  under  4  Will.  IV.  c. 
4,  for  an  act  against  the  public  peace,  does  not 
deprive  the  party  injured  of  his  right  to  a  civil 
remedy.     Delomj  v.  McDonell,  E.  T.  2  Vict. 

A  plea  of  conviction  under  the  Petty  Trespass 
Act,  4  Will.  IV.  c.  4,  to  an  action  for  assault 
and  battery,  is  not  supported  by  a  proof  of  a 
conviction  for  an  assault  alone,     lb. 

Where  a  person  convicted  under  the  Petty 
Trespass  Act  has  appealed  to  the  Quarter  Ses- 
sions, where  the  conviction  has  been  confirmed, 
no  appeal  lies  from  thence  to  the  Queen's  Bench. 
Reyina  v.  Ilussey,  2  P.  R.  194. —P.   C. — Jones. 

As  to  notice  of  action  under  these  acts — See 
Wadsworth  v.  Meirburn,  (i  0.  S.  432 ;  McDon- 
ald V.  Cameron,  2  Q.  B.  403. 


PEWS. 
See  Churches. 


PHYSICIANS. 

iS'ee  Medic.4iL  Profession. 


PLACITA, 

As  to  the  necessity  for  the  placita,  continn- 
ances,  jurata,  &c.,  in  the  record  in  ejectment 
under  the  old  practice.  See  Doe  d.  Burnham  v. 
Simvionds,  7  Q.  B.  598 ;  Doe  d.  Mi'ls  v.  Kelli/t 
3  C.  P.  1  ;  Doe  d.  Connors  v.  Roe,  9  Q.  B.  83 ; 
Dot  d.  Springer  v.  Miller,  10  Q.  B.  57. 
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PLEADING  AT  LAW. 


PLANS. 
I.  Describino  Land  ny—See  Deed. 
IL  In  Evidence— 5ec  Evidence. 
III.  Dedication  bv— 5ec  Dedication— Way. 


PLEADING  AT  LAW. 
L  Rule  of  Construction,  2754. 
IL  General  Points  and  Principles. 

1.  EntitUwj  and  Dating,  2755. 

2.  iSignimj  Pleadings,  2756. 

3.  Argumentativenesn,  2756. 

4.  Colour,  2757. 

5.  Cevtaintij  and  Parlicidarity. 

(a)  A  Urging  Contracts  to  be  in  Wri- 
ting or  by  Deed,  2757. 
(h)  Avermenti^  of  Identity,  2158. 

(c)  Other  Cases,  2759. 

(d)  In  Actions  on  Contracts  —  See 

Contract. 

6.  Duplicity,  Ti&2. 

7.  Inconsistency  and  Repugnancy,  2763. 

8.  Materiality,  2763. 

9.  Surplusage,  21(i3. 
10.  Dates,  2764. 

IL  Allegations  of  Time,  Place,  and  Value, 
2764. 

12.  Conditions  Precedent,  2765. 

13.  Profirt  and  Oyer^  2766. 

14.  Setting  out  Documents  Referred  to  in 

Pleadings,  2767. 

15.  Statement  of  Statutes,  2768. 

16.  Averment    founded    oti   Statement  of 

Facts,  2768. 

17.  Departure,  2769. 

18.  Other  Cases,  2771. 
III.  Declarations. 

1.  Commencement  and  Concltision,  2772. 

2.  Karnes  of  Parties. 

(a)  In  Actions  Generally,  2773. 

(b)  In  Actions  on  Bills  or  Notes — 

See  Bills  of  Exchange  and 
Promissory  Notes. 

3.  Vemte. 

(a)  Where  to  be  Laid,  2773. 

(b)  Alode  of  Taking  Advantage  of 

Wrong  Venue,  2774. 

(c)  Other  Cases,  2775. 

(d)  In  Ejectment— See  Ejectment. 

4.  Change  of  Venue. 

(a)  Generally,  2775. 

(b)  In  what  Actions,  2776. 

(c)  When  Applied  for,  2777. 

(d)  To  avoid  Delay,  2777. 

(e)  To  save    Expense    a7id   Incon- 

venience, 2777. 

(f )  To  Secure  a  Fair  Trial,  2778. 

(g)  Changing  Back,  2780. 


(h)  Other  Cases,  2780. 

(i)  In  Ejectment — See  Ejectme.'<t  | 

5.  Joinder  of  Counts,  2781. 

6.  Several  Counts.  2782. 

7.  Adding   Counts— See  Amendmesij 

Law. 

8.  Time  of  Declaring. 

(a)  Generally,  2782. 

(b)  Against    Prisoners— See   Pp.; 

oner. 

9.  Other  Ctues,  2783. 

10.  In  Ejectment— See  Ejectment. 

11.  Averment    of  Damages  —  See   Djs 

AGES. 

12.  Actions  for  Dower— See  Dower. 
IV.  Time  of  Pleading,  or  Reflyinq. 

1.  Demand  or  Notice  to  Plead,  2784. 

2.  Ride  to  Plead,  2734. 

3.  Other  Cases,  2784. 

v.  Pleading  Issuably,  2786. 
|VI.  Pleas  in  Abatement. 

1.  Affidavit  of  Verification,  2787. 

2.  Another  Action  Pending,  2287. 

3.  Non-Joinder  of  Parties,  2788. 

4.  Time  of  Pleading,  2789. 

5.  Other  Cases,  2789. 

6.  Former  Recovery — .See  Judgment. 
VII.  Pleas  in  Bar  and  Subsequent  Pui;j 

INOS. 

1.  Commencement  and  Conclusion,  2790.1 

2.  General  Issue  by  Statute,  2791. 

3.  Pleas  Amounting  to  the  General  la 

2792. 

4.  General  Issue— Not  Guilty,  2793. 

5.  Nunquam  Indebitatus,  2794. 

6.  Non  Assumpsit,  2794. 

7.  Pleading  Several  Pleas. 

(a)  Generally,  2795. 

(b)  In  Dower — See  Dowf.r. 

8.  Pleading  and  Demurring,  2795. 

9.  Disjunctive  Pleas,  2796. 

10.  Negative  Pregnant,  2796. 

11.  Special  Traverses,  2797. 

12.  Replication  De  Injurici,  2797. 

13.  Similiter,  2797. 

14.  Neiv  Assignment. 

(a)  Generally,  2797. 

(b)  In  Trespass— See  Trespass;  | 

15.  Other  Cases,  2799. 

16.  Of  Justification. 

(a)  In  Defamation — See  Difiij 

tion. 

(b)  As  Pound  Keeper — SeeVoi 

Keeper. 

(c)  In  Trespass — See  TrespasI 

(d)  Under  By-laws  Regarding 

—See  Way. 

17.  Of  Jttdgment   Recovered  — Sa  l\ 

ment. 
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PLEADING  AT  LAW 
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2 

3. 
4. 


A,ili-if;U   AniiiU  —  See    Ckiminai. 

Law! 

I'lenii  of'  F mud  and  Minreprenenla- 

fliill^.^St'i'    FkAL'Ii    ANU  Ml.SUKl'KK- 
.SESTATION. 

20.  Xid  lift  RerordSt'P  JUKCIMENT. 

21.  J'lm  i>/  /'iii/iiK'iif—See  I'avmknt. 

22.  /''(■'(  (if  J{rli-ant—Sec  Rei.kahk. 

23.  I'lm  of  Set-off—See  Set-okf. 

24.  /'!>'''■  of  Tender—See  Tender. 

III.  PiKAs  Pris   Darkein   Continuance, 

28(»0. 
IX.  Kquitahi.e  Defences. 

1.  llinemlhi,  2S01. 

2.  Undif  Administration  ofJuMice  Aft, 

lii73,   2802. 

3.  /"  Ejectment—See  Ejectment. 

4.  Of  Iltleane—See  llELEA.SE. 

").  In  oiliir  Actions— See  The  Differ- 
ent TlTLE.S. 

X.  Dkmi'KRERS. 

1.  FririilouK  Demurrem. 
(a)  (leneralhi,  2803. 
(1))  In  Artionn  on  Bilk  or  Notes — 

Sre.  BlLL.S  OF  ExCHANdE  AND 

Pkomissouy  Notes. 
Cai/w  oJ'Demnrrer,  2803. 
A  mendmrnt  of,  2804. 
n'ilhdran-inn,  2804. 
,5.  Scttln;/  Down,  2805. 

6.  Papir  Booh  and  Anjument,  280.5. 

7.  Jmhjmint,  2807. 

8.  A  mtndment  of  rieadinijs  after  Judij- 

went  on  Demurrer-  See  Amend- 
ment AT  Law. 

9.  Settinij  Amle,  2808. 

10.  t'(w'.f,  2808. 

11.  Other  Casen,  2808. 

XI.  Filing  and  Service,  2810. 

I.  SErriNO  Aside  or  Striking  Out,  Pleas, 

2812. 
II.  Repleader  and  Venire  de  Novo,  2815. 
N.  Judgment  non  Ob.stante  Veredicto 

■See  JUDG.MENT. 

v.  Waiver  of  Defects  in  Pleading,  2816. 

.VI.  Avowries  and  Cognizances — See  Re- 
plevin. 

II.  CO.STS,  2816. 

II.  Ac'joRD  AND  Satisfaction — See  Ac- 
cord AND  Satisfaction. 

IX.  Amendment  of  Pleadings. 

1.  Generally — See  Amendment  at  Law. 

2.  New  Trial  for— See  New  Trial. 

X.  Cho.se    in    Action  —  See    Chose  in 
Action. 

I.  Estoppel  by  Pleading — See  Estoppel. 

II.  Admissions  by  Pleadings — See  Evi- 
dence. 

II.  Misnomer  in  Pleadings  —  See  Mis- 
nomer. 
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XXIV.  Notice  for  JrRV— -.Sfn»  .Tury. 

XXV.  Pleadinos  in  I'artiiim.ar  Actions, 

1.  An-ardx   -  See    Ahihtuation    and 

Award. 

2.  Jiiiil  /iunilii  and  Jlondu  to  1,/ie  Limit'* 

— See  Hail. 

.3.  Billn  and  Xolen  -See  Bills  of  Ex- 

(  IIAMIE   AND  ProMIS.SORY   NoTES. 

4.  lionds — See  Bond. 

5.  Contractu— See  Contract. 

0.  AijainHt    Conntalden  —  See   Consta* 
hlk. 

7.  CovtnontK—See   Covenant — Land- 

LORD  and  Tenant. 

8.  CorenantHf'or  Title— See.  Covenants 

FOR  Title. 

9.  Lilni  and  Slander— See  Defamation. 

10.  Debt— See  DedT. 

11.  Detinue — See  Df.tinue. 

12.  Disinl.'inal-See  Master  and  Ser- 

vant. 

1,3.  Di.it reus — See  Distress. 

14.  Dower— See  DowER. 

15.  Menne  Projita  -See  Ejectment. 

16.  Jii/ and.  Aijainal  Executors  and  Ad- 

mini.ilrator.i—See  ExKCL~roRS  and 
Administrators. 

17.  Guarantees— See  UUARANTEE     AND 

Indemnity. 

18.  Jii/  and  Ai/alnst  Hushand  and  Wife. 

See  HrSBAND   AND    WiFB. 

19.  Policies— See  Insurance. 

20.  Malicious  Arrest— See  Malicious 

Arrest,  PRasEcunoN  and  other 
Proceedings. 

21.  Moneij  Counts — See  Money  Counts. 

22.  Morlijages — See  Mortgage. 

23.  Keijliijence — See  Negligence. 

24.  Aj/alnst  Railwai/  Stock-holders — See 

Railways   and    Railway  Go's. 

25.  Replevin— See  Replevin. 

26.  Seduction — See  Seduction. 

27.  Sheriffs— See  Sheriff. 

28.  Trespass— See  Trespass. 

29.  Trover— See  Trover. 

30.  Use  and  Occupation — See  UsB  and 

Occupation. 

31.  Injuries  Occasioned  hi/  Mill  Dams — 

See  Water  and  Water-Courses. 

32.  Bights  of  Mill  Owners  hij  Vrescrip' 

tion  —  .9ee   Water  and  Water 
Courses. 

33.  Work  and  Labour — See  Work  and 

Labour. 


I.  Rule  of  Construction. 

The  present  rule  is,  to  maintain  pleading  de- 
murred to,  if  it  can  be  properly  maintained. 
McCulloch  V.  »7n7p,.S3  Q.  B.  338  ;  Per  Wilson,  J., 
Kelly  V.  Isolated  Bisk  Ins.  Co.,  26  C.  P.  305. 
Per.  Harrison,  C.  J. 
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And  to  ^ivd  to  it  a  niriining  tliiit  will  KupiKirt 
rntlii'i'  tliiiii  out'  which  Mill  cli'Htroy  it.  IVr  lliii- 
riwoii,  ( '.  .1.  SliiiHiiiiii  V.  (hiri'  lHHtricf  Miitiutt 
JiiA.  ('„.,  [\-  i).  It.  asH. 

The  court  iiH.siitiii  H II  |i1t.'nilin^  which  nllogim  nii 
ngrcciiii'iit  to  import  a  viiiM  agnu'iiit'iit  ;  ami  it 
is  uiiiicccHsury  in  .■my  pKiuling  to  uvcr  that  tho 
contract  Hct  up  is  in  writing.  I'cr  Harrison,  t,'. 
J.     Diilijillih  V.  Cniilioii,  •_'(;  ('.  I'.  LTkS. 

Sec  Ti  iii-li  V.  Sinmiiiril,  VJ!)  Q.  B.  31U  J  Jfoyaii 
\.  Aikimiu,  ;^0(^  l».'-"-'. 

8eo,  also,  I'l.r.ADiNu  in  Ki^i  ity,  I. 


TI.  (Jr.NKUAI,  I'oINT.S  .\Nr>  ritiSf'iri.EH, 

I.    /■.'lili/liliij  II  11(1  Diilhiij. 

Where  a  (Icclariition  was  entitled  "Michael- 
mas term,  to  wit,  'J'Jml  Sc|itcml>er, "  and  defen- 
dant ilcmiirrcd,  hecan.sc  the  [)laintitl' had  declared 
in  Michaelma.s  term  for  a  c.uimc  of  action  which 
did  not  accrue  until  the  'J'Jnd  SeptendiiT,  judg- 
ment wa.s  given  for  the  plaintitr,  the  nienioran- 
dnm  licing  considered  as  a  Hjiecial  entitling,  and 
the  declaration  therefore  a|p]iearing  as  of  the  day 
filed.  'I'ht;  proiier  course  would  he  to  set  aside 
till!  entitling,    lirii/mrr  v.  I'lilli'umm,  (i(>.  S   107. 

The  writ  and  ai)|iearance  were  entitled  in  tlu' 
Common  Picas  ;  the  declaration  served  aiul  tiled 
was  entitled  in  the  (,)ueen's  Hench.  Pleas  were 
filed  entitlcil  also  in  (,>uccn's  Kench  :  -Held,  jier 
Draper,  .1.,  tiiat  the  (leclaration  niu.st  bo  treated 
na  a  nullity.  Send>le,  that  if  the  declaration  had 
l)eon  tiled  in  the  proper  otlice,  though  entitled 
■wrongly,  and  defendant  had  tiled  his  plea  in  the 
same  otlice,  such  would  l)e  merely  an  irregularity, 
and  cured  hy  iileading,  liy  rule  'I'l  H.  T.  13 
Vict.  J{tc/iiiiil.iiin  V.  Uanmij  et  iil.,  2  C.  L, 
Chaml).  71. — Draper. 

The  plaintills  Lsaued  a  writ  of  summons  in  the 
Queen's  Bench,  which  was  served  on  defendants, 
who  liy  their  attorney  appeared  in  that  court. 
The  plaintiffs  tiled  iu  the  Common  Pleas  a  decla- 
ration entitled  in  that  court,  and  served  it  on  de- 
fendants' attorney,  who  asked  for  time  to  plead, 
which  was  consented  to  on  terms.  Defendants' 
attorney  tiled  and  served  plea,  to  which  the 
plaintiffs'  attorney  replied  an<l  served  notice  of 
trial,  the  mistake  being  continued  on  both  sides. 
The  ]ilaintifl's'  attorney  then  asked  defendants' 
attorney  to  sign  a  waiver  of  the  irregularity, 
which  ho  declined  doing: — Held,  on  motion  to 
set  aside  verdict  for  plaintiff's,  that  the  declara- 
tion was  not,  under  tlie  circumstances,  a  nullity, 
and  that  defendants'  .attorney  had  adopted  the 
declaration  as  properly  tiled,  and  waived  the 
objection.     Jionn  I't  al.  v.  Cuol  et  al.,  9  C  P.  94. 

Where  pleas  were  not  entitled  in  the  cause 
nor  signed  by  the  attorney,  but  were  endorsed 
with  the  style  of  the  cause  and  the  attorney's 
name,  and  were  regularly  filed  and  served  : — 
Held,  that  the  plaintiff  could  not  treat  them  as 
a  nullity  and  sign  interlocutory  judgment.  A  re- 
rill  V.  Cavieruii,  3  O.  S.  170.  ^Iiore  v.  Shore,  lb. 
note. 

It  was  not  a  ground  for  setting  aside  a  plea 
for  irregularity,  that  it  was  entitled  only  of  the 
day  it  was  tiled,  and  not  of  any  term.  Lemoine 
V.  Raymond,  H.  T.  5  Vict. — P.  C.  — McLean. 

A  plea  filed  in  due  time,  but  wrong  in  the 
entitling  of  the  cause,  cannot  be  treated  as    a 


nidlit 
79. 


;y.     Ciirrulhern  v.  S'lcont,   I  C.  L.  Clwni 
.'lacaulav.     Meti   Wil/ininson  v.  Wiltii 
L.  ('hand),     {{ichards 


H  L.  .1.  I(W. 
rV  plaiiitili 
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--  , lannot  declaru  liy-the-byi!  in  thi 

<!ouiitry,  nor  can  a  ilcdaration  be  entitled  n^J 
larly  of  a  day  sulmei|Uent  to  the  return  iLn 
the  writ,  and  in  vacation.     Jln^ii  \.  Ili.run   | 
3  Vict. 

It  is  no  ground  of  demurrer  that  a  docl.nr 
has  no  date  as  reipiired  liy  the  now  rulus,  .1/ 
//////  V.  Hiini/iiiiii,  '2i).  B.  "Jtll. 

henuirrcr  set  aside  on  the  grouml  th,-it  ii  i, 
wrongly  dated,  and  leave  given  to  aitu  i, ; ' 
plea.  Dill/  V.  Ilitllaiiil,  1  C.  L.  (Jhainl,.  , 
Macau  lay. 

The  copy  of  declaration  served  being  wnmH 
dateil   is   lui   irregularity,  not  a  nidlity.    ( 
nil  ri'iiil  Hunk  \.    Jlnii/luii,  I  ('.   L.   ( 'h/iiiiK.  i:, . 
.Macaulay. 

Denuirrcr  set  aside,  becauso  its  dati  .li,]. 
agree  with  the  date  of  its  tiling,  /iriilnr, 
Lin/f,  I  ('.  L.  (;handi.    (iO.  Macaulay. 

Formerly  a  declaration  dated  "  A.  D."  iii>t,, 
of  "in  the  year  of  our  Lord, "might  be.sct.i,:. 
for  irregularity.  .Wimll  v.  ('n.tpnr,  Ic.  . 
t'handi.  .^L'.      .Vlai^aulay. 

But  now  it  cannot  be.  Swilli  v.  77/'j//iin„„i 
P.  It.  109. --(,'.  li.  ('hand).-  Dalton.  ('.  (.'.  ,i 

A  plea  addeil  after  issue  joined  refers  liacki 
the  date  of  the  original  jileas,  and  should  n.. 
dated  as  of  the  clay  when  it  was  tiled.     Siiiij 
plea  is  a  "last  pleading"  within  the  meanin;/ 
the    Law    Beform   Act,  .S'i  \'ict.  c.  (i,  .s.  IS,  ' 
sec.  I,  ().,  and  may  have  a  jury  notice  lilcihj 

it.    t'liijtoii  V.  DUhnn,  7  P.  K,  3 (.'.  L.  t'lmi 

— Dalton,  v.  C.  <(•.  P. 


2.  S'lijiihiij  Pliwlbiii». 

[Hi/  C.  L.  p.  Act,  .in:  !lf).  If.  S.  <).  r.  v. 
.liijiKititre  of  co'Oi-si'l  s/iii/l  not  he  I'li/uirnl  In 
ji/eiiiliiiij.  J 

It  is  no  objection  to  a  declaration  .scrveil 
the  attorney's    name  is  not  signed  to  it,  i 
appear  in  the  commencement.     Crouk.t  v.  Bm 
5  O.  .S.  141. 

Where  a  demurrer  was  signcil  "R,  ilti 
dant's  attorney,"  B.  being  both  the  couusdi 
attorney  for  defendant  : — Held,  that  the  sij^ 
ture  was  sutlicient,  as  the  words  "dcfcmlj 
attorney"  might  be  rejected  as  surplusafje. 
limine  v.  Hnijmond,  H.  T,  5  Vict. — P.  C'.-!l 
Lean. 


3.  A  riju  mentativenesn. 

Declaration  on  a  l)ond  to  indemnify  m^ 
certain  notes.  Breach,  that  the  plaiiititfi 
compelled  to  pay  a  certain  sum  on  the  nsi 
Plea,  that  defendant  did  well  and  truly  i).i.v| 
notes  : — Held,  bad  on  special  demurrer,  as « 
wering  the  breach  only  by  implication. 
V.  McDonald,  E.  T.  3  Vict. 

The  averment  in  a  declaration  that  the| 
fendant  addressed  a  letter  to  the  plaint'H 
which  he  promised,  &c.,  not  being  a  precisl 
legation  that  the  defendant  promised,  but  f 
the  letter  says  he  did,  was  bad.  Ban^ 
McKay,  5  Q.  B.  246, 
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I  In  HHM.o  .«».•«  -»  party  luiKht ».«  «n'>«>'.l  to  i,l..n.l 
M-iAllv  Slid,  facts  iXH  li.iKht  i;vrlmi.H  fM.mll> 
K;  aOail.Ml  l.i.n  Mi^m  a  .l.nial  in  ...niv  K-.n-ntl 
£nii«.     Ihih'hlnsui,  V.   .l/»/n-.»',  H  (i.   I».   lO.J. 

Ctly  paym-'t  of  th.  nnt  huc.I  tor.     ../,- 

It,,  i  ,l,Ml,iroti..n  for  l.rca.'l.  of  iiii  nun-i-uxvutto 
.r  IuhI  'i'HU'laut  iil.ack'.l  tlml  attor  the 
*,',.„( ',„„1  l"f<'r<!  Nnit,  to  wit,  oil,  .tc,  .li!- 
CLnt  .nfrnl n  tl.o  work,  aii.l  partly  nor- 

n'.l  thf  «.'»"••  anil  would  havu  couipli'tcil  tliii 
►ellim'iit  hii.l  not  plaiiitill,  agaiimt  (lefuiulantM' 
m  „i,iiiufiillytiit<.ic(laiiil  uxpellfd  (Iffelulauts 
t,,',  til.'  iaiMraiiil  iPifvi'iitud  defoiidaiitH  from 
L„1,.|,„L'  tliiii-  aKivfiiicnt;-  H.-ld,  ]»yI  »>* 
t,,,,  .iL-iiiiKutativo,  not  hIicwiiik  plaiiitifl  m 
kjunl  wroiiKfiil  act  to  luivo  liofii  iMUimiittod 
£,,v   .lufiiiiLiutx'    liivai-h    of    tlio    agrucmt'iit. 

K*..  V.  A"".-  >t  ,il.,  (i  C.  I'.  l!)4. 
t»lfa  in  tnxpasH  (|.  t.  f.  :— Htdd,  l)ad,  uh  l.fiug 
l»r''iiiiunt,T'iv«'  pica  of  not  powsessfil.      linn 

ill  trespiwi^  to  goods,  IToll  v.  Scarhtt,  1 
[p  '  ;(,-,4  ;  Siv'itv  /•  V.    liiilliiiiiei;  1  C.   I'.  338 ; 
Lfli/Ai"!  v.   //("/' ".  4  f.  P.  1. 
forcitlu'riiintaiicosof  argumuiitntivp  plens.  sec 

tgv.rih  V.  Iliiii'liiiiiii,  1  <i>.  H.  17  ;  />"  V      V  •- 

in/(    I  tt.  p.  HiSO  :    11  "'^''"•■'  V.  A'i('//«/.<,       (|J. 

il'.i-.Sim'li  V.  Od^y,  4  <^  IJ.  185  ;  ('aiii/ilni/  v. 
W',  4  <>'•  "■  4S.S  ;  Tiiiinrn  v.  .SVfVc.x,  T)  (^  H. 
[•  llniirl'iii  V.   '/'(/(»,    .")  (^  H.  Titit) ;    Kirarl  v. 

Kfc,  '>  Q'  !<•  '>'"  "•  l><'i'l"ii'l  ^'-  li'xikii;  7  <^  H. 
|;^)',«;«  V.  MrCtiiii/,  7  <^  H.  KK) ;  LiMenin-Ur 
U,  V.  Slurifiiid,  7  Q.  H.  MO  ;  /'((//m  v.  C/(n(.i 
K,  !)(^  H.  -7- ;  /■'"''w  '■'  "'•  V.  Jiirri.1,  '2  ('. 
161;  //("■'•'■<  V.  /■'/■((«•)■,  P2Q.  li  40-2  ;  (7((t»i- 

(im  V,  Chdiiihri-lttin,  5  C.  1'.  340. 


4.   Culour. 

by  r.  L.  P.  Act,  s.  II)..',  H.  S.  O.  c.  51),  erprean 
Kri<  iivii'  iiiiiii'0'n>M)-y  in  Uhij  pli'adhuj.} 
Jeii  til  a  (Itclaration  in  trover — Held,  bad,  as 
Icoiifussiiig  a  sutHeient  colourable  title  in  the 
\i\i\.  Mu)iiiijhnn  v.  Huijf.n,  4.  C.  P.  1. 
be  allegation  by  way  of  express  colour  in  a 
Has  not  traversed  by  the  replication  de 
^A.    BiMirllv.  lUatan,  G  Q.  B.  199. 

hero,  in  tresjiasa  q.  c.  f.  and  de  bonis  aspor- 
_  tliu  ileftiulaiits  made  title  in  their  plea  and 
Iculmir,  the  plaintiffs  could  not  rejily  gene- 
►,  as  to  a  plea  of  libemni  tenementuni,  but 

t  traverse  the  title  alleged,  or  reply  specially. 

»jji«)«v.  lirMkenridije  et  at.,  3  O.  S.  170. 

|e,  iilsn,  Millard  v.  Kirk-patrich,  4  Q.  B.  248. 


5.  Certainty  and  Particularity. 
plcjiiiil  Contracts  to  he  in  Writing  or  by  Deed. 

elaration,  that  in  consideration  that  plain- 
ouU  sell  and  convey  to  defendant  certain 
fur  £275,  which  were  then  subject  to  a 
yge  for  £700,  defendant  promised  to  pay 
III  mortgage,  and  save  the  plaintiff  hann- 
ierefrom,  &c.  :— Held,  good,  on  demuiTer ; 
"hat  it  was  unnecessary  to  allege  the  pro- 

f to  1)0  in  writing.  Martin  v.  Arthur,  16 
483. 


A  declaration  that  the  dcfcndantu,  a  corpora« 
tioii,  by  tlu'ir  duly  aiithuri/cd  agciitH  in  that 
behalf,  ciitircd  into  an  ii>{rci'nu'iit  in  writing 
with  the  jilaiiitilI'M  to  ri'fer  a  matter  to  arbitra- 
tion :  Held,  K'""li  without  averring;  tlie  axnie- 
nielit  to  have  been  uiiiler  Ncal,  for  that  might 
bo  matter  of  evideiici!  or  the  Hiibjeet  of  i\  plea. 
('<(/(•;;(  V.  I'n>riin-Uil  /iiM.  (■„.,  '20  ( '.  P.  21. 

A  rei'.licatiou  alleging  a  luiri'liaHo  of  timber 
growing  upon  an  allowance  for  road  from  a 
municipal  council  ought  to  hIicw  a  traiiHfer  by 
deed,  or  at  leattt  a  contract  or  sale  in  writing. 
CochniH  V.  lli^hii,  3  V.  P.  440. 

(^iiiere,  as  to  the  HuHicieiicy  of  a  plea  to  a 
written  contract,  that  before  breach  it  was  ro- 
Hciiided  and  a  new  contract  Hubstitiited,  not 
allegiiij;  the  rewciHsioii  to  have  been  in  writing. 
Winiiiill  V.  Hiiiiiditti'ii  Oil  Ci.,  10  li.  .1.  '2Ui.~ 
('.  L.  Chamb. — Draper. 

AVlicrc  an  agreiinieiit  to  convey  laml  Ih  averred 
in  a  jilea  to  have  been  accepted  in  satiNfactioii  of 
the  cause  of  action,  it  munt  be  alleged  to  have 
been  in  writing,  for  without  thin  the  plaintit!' 
Would  have  no  remedy,  liiilxiitii  it  ii.r.  v.  linhiu- 
.•"III,  I9('.  P.  '2HX 

Action  for  rent  due  on  a  lease.  Plea,  that 
after  the  lease  the  plaiiitill'  "did  grant  and  con- 
vey, by  way  of  mortgage  in  fee  siinplo,"  the  de- 
mised premises  to  one  NI.,  who  claimed  the  rent: 
•- -Hehl,  sutlicient,  without  averring  that  the 
conveyance  was  by  deed.  I'lrdiic  v.  Jfai/mt  id., 
31  (^  R  111. 

Declaration  on  a  note.  Plea,  on  equitable 
grounds,  setting  up  an  agreement  lietween  plain- 
tiff and  defenciant  for  a  dissolution  of  partner- 
ship, and  that  the  debts  which  were  to  have 
been  assigned  to  defendant  exceeded  the  note, 
itc.  It  was  urged  by  defendant  that  as  the  plea 
did  not  aver  that  the  agreement  for  the  dissolu- 
tion was  in  writing,  it  must  be  assumed  not  to 
be  so,  and  so  in  e(]uity  an  account  would  have 
to  be  taken,  and  on  this  ground  the  plea  was 
supportable  ;  but — Helil,  ( 1 )  that  even  if  such  an 
avern)ent  were  necessary  the  defendant  could  not 
take  advantage  of  the  defect  in  his  own  plead- 
ing ;  and  ("2)  that  there  was  no  necessity  for  such 
an  averment,  for  the  distinction  in  this  respect 
between  the  declaration  and  subsequent  plead- 
ings is  now  abolished  ;  and  where  a  writing  is 
necessary  it  need  not  be  averred,  but  must  be 
proved  in  evidence.  Kilroy  v  Sinikins,  '20  C.  P. 
281. 

See,  also,  Clarke  et  al.  v.  Carroll,  17  C.  P. 
538  ;  JJalnlcidi.  v.  Conhoy,  2(5  C.  P.  254,  258  ; 
Kelly  V.  holated  Jiiak  hix.  Co.,  26  C.  P.  299. 


(b)  A  i^erments  of  Identity. 

A  plea  justifying  the  taking  of  A.'s  goods 
under  an  execution  against  B. ,  and  that  divers 
goods  of  B.  were  in  the  possession  of  A. ,  with- 
out averring  them  to  be  tlie  same  goods,  is  bad 
on  special  demurrer.  Friesman  v.  Donnelly  el 
al.,  5  0.  S.  16. 

To  a  count  in  trespass,  defendants  avowed 
under  a  distress  for  rent,  alleging  that  the  plain- 
tiff fraudulently  removed  cortam  of  his  goods 
from  the  demised  premises,  whereupon  defen- 
dant took  the  said  goods  in  the  second  count 
mentioned  : — Held,  on  demurrer,  plea  good,  and 
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not  open  to  the  objection  that  the  goods  taken 
were  not  aliewn  to  be  tlie  goods  fraudulently 
removed,     nutcli  v.  Holland,  28  Q.  B.  213. 

See,  also,  Crt»if  COM  v.  Borrowman,  28  Q.  B.  262. 


(c)  Other  Cases. 

DeclarafioriK.] — In  trespass  qu.  cl.  fr.  and  for 
taking  goods,  it  is  not  an  objection  on  general 
demurrer  that  the  goods  were  not  alleged  to 
be  the  plaintiff's.  O'Brien  v.  Haruhij,  1  Q.  B. 
475. 

Where  the  declaration  alleges  that  A.,  wife  of 
B.,  "having  a  lawful  right  to  an  estate  in 
dower,"  refused  with  B.  to  execute  a  release,  it 
will  be  intended  that  the  release  was  retjuired 
from  A.  as  the  wife  of  B.,  and  not  as  tlie  wife  of 
the  former  liusband  whom  she  had  survived. 
Hont  V.    Widder field,  5  Q.  B.  180. 

Where  a  defendant  is  sued  upon  a  promise  to 
continue  a  former  agreement,  which  at  the  time 
of  the  alleged  promise  is  about  expiring,  the 
plaintiff  should  state  in  his  declarall->n  the  pre- 
cise terms  of  the  former  agreement,  and  also 
aver  that  the  terms  so  stated  composed  the  whole 
of  the  former  agreement.  Barnes  v.  McKay,  5 
Q.  B.  246. 

An  uncertainty  in  the  statement  of  a  part  of 
the  consideration  for  t'ne  defendant's  promise, 
with  respect  only  to  a  part  of  the  plaintiffs'  de- 
mand, (foes  not  make  the  declaration  bad  on 
general  demurrer.  Bradford  et  al.  v.  O'Brien,  6 
Q.  B.  417. 

An  averment  of  a  material  fact  in  a  pleading 
by  way  of  quod  cum  is  sufficient.  The  Principal 
of  Upper  Canada  Cnlkt/e  and  Royal  Grammar 
School  v.  Boultnn,  2  C.  P.  326. 

This  declaration,  being  a  special  one  on  the 
case  against  a  sheriff  for  breach  of  duty,  was 
considered  insufficient  on  demurrer,  from  the 
fault  of  uncertainty,  not  in  any  particular  breach, 
but  as  to  the  number  of  breaches  intended  to  be 
relied  uj)on.     Iteiil  v.  Carrall,  8  Q.  B.  275. 

Semble,  that  on  non  est  factum,  if  it  were 
shewn  that  there  was  but  one  agreement  between 
the  parties  relating  to  the  matter,  the  error  in 
the  recital  of  it  would  not  be  fatal,  and  the 
plaintiffs  might  recover.  Wadsworth  et  al.  v. 
Totmley  et  al.,  10  Q.  B.  579. 

A  declaration  stating  that  defendant  falsely, 
deceitfully,  'raudulently,  and  wilfully  repre- 
sented the  maker  and  endorser  (without  naming 
them)  of  a  promissory  note,  to  be  good  : — Held, 
bad,  on  demurrer,  for  want  of  sufficient  cer- 
tainty.    Newman  v.  Kii^socL;  8  C.  P.  41. 

Qurere,  whether,  when  a  contract  is  to  pay  at 
a  particular  place  named  in  a  declar<ation,  the 
general  averment  that  the  defendant  did  not 
pay,  is  not  sufficient,  and  any  statement  as  to 
the  plaintiff  not  being  at  the  place  named  to  re- 
ceive the  money,  or  that  defendant  was  there 
ready  to  pay  it,  must  not  arise  by  way  of  de- 
fence. Becher  v.  Corporation  of  the  Town  of 
Amherstbitrijh,  23  C.  P.  602. 

Action  fcr  representations  by  which  plaintiff 
was  induced  to  contract.  Semble,  that  the  de- 
claration was  bad,  in  not  stating  what  the 
representations  were,  and  how  departed  from. 


Reid  V.  The  Board  of  Af/ricullure  for  UpptA 
Canada,  26  Q.  B.  665.  See  Armstrotuj  v.  7^eifi|il 
34  Q.  B.  629.  ' 

In  declaring  on  a  policy,  guaranteeing  to  tliJ 
extent  of  $20,000  the  honesty  and  care  of  oiieWI 
while  in  the  plaintiffs'  employment  as  cashitr,  tii.| 
plaintiffs  alleged  that  wlnle  in  their  employmtntl 
a  sum  exceeding  §20,000  was  entrusted  to  W.kJ 
be  safely  kept  in  thf  safe  at  their  head  office,  S 
which  $10,000  was  lost  owing  to  his  negligenci; 
in  regard  to  its  custody  : — Held,  that  the  aver.^ 
ment  of  W.  's  neglect  in  the  declaration  was  noil 
too  general.  Royal  Canadian  Bank  v.  EuroimA 
Assurance  Society,  29  Q.  B.  579. 

Remarks  as  to  the  use  of  ambiguous  laiiguaji 
in  pleading.     Macdonald  v.  Dick,  34  Q.  B.  ()2j| 

Declaration,  that  the  plaintiff  agreed  to  tiuti 
and  the  defendant  to  sell  20,000  cubic  feet  i\ 
good  merchantable  board  timber,  of  the  qualmi 
and  manufacture   therein   mentioned,  to  be  Jfl 
livered,  as  in  the  agreement  set  out,  not  later  thasl 
10th  May  next  ensuing,  the  pliiintiff  to  pay  at  tkl 
rate  of  12c.  per  cubic  foot  for  timber  so  (k'liveniil 
at  the  times  and  in  the  manner  in  the  agreenieitL 
set  out :    that  phiintiff,   in  pursuance   tliereoil 
paid  the  $300  on  account ;    and  all   conditiosi 
were  fulfilled,  &c.,  yet  defendant,  did  notdelivef 
the  said  timber  or  any  part  thereof  : — Hold,  tb 
the    declaration  was   defective  for  uiicei'taiii!!l 
in  not  sotting  out  what  the  agreement  was  as  J 
tlie  (juality  and  mainifacture  and  delivery,  \d 
that  the  defect  was  cured  by  the  plea.     l'riil\ 
Robertson,  25   C.    P.   568.— A.    Wilson,  sittii, 
alone. 

Allegation  in  a  declaration  th.at  a  clinse  ^ 
action  "was  duly  assigned,  in  the  manner nj 
quired  by  the  Act  "  : — Held,  sufficient  under/ 
Vict.  c.  12,  s.  4.  CoiLiins  v,  Bullen,  6  V.  K.;] 
— C.  L.  Chamb.— Dalton.  C.  C.  <!•  P.,  Gait. 

Sidisequent  Pleadings.} — Where  to  a  declaratkf 
in  debt  upon  a  bond,  conditioned  to  pay  niuiiJ 
on  the  execution  of  a  conveyance  according  m 
agreement,  the  plea  stated  that  the  plaintiifs  i 
not  made  a  conveyance  according  to  tlie  iipt 
ment,  the  plea  was  held  bad  on  special  deiniim! 
for  not  shewingwhat  the  agreementwas,  altlioii 
the  agreement  was  referred  to,  and  its  conted 
might  be  collected   from  the  condition  of  tj 
bond  as  set  out  upon  oyer.     McGilvray  v.  .v| 
Donnell,  Tay.  139. 

A  plea  of  the  Statute  of  Limitations  stitii 
tliat  the  causes  of  action,   "  if  any  such  tkiij 
were,   or  still  are,"  did  not  accrue  withiii.i 
years,  is  bad   on  special  demurrer.     MciftrM 
Burke,  II.   T.  6  Vict.     See  also  Perdiu-  v,  !§ 
Corporation  of  Chimjuacousy,  25  Q.  B.  (iu. 

A  plea  was  held  not  objectionable  on  ileiiiiira 
as  not  admitting   and   avoiding  the   plaint 
claim,  but  referring  to  it  as  the  i)laintitf 's  J 
leged  claim,  if  any.  Burroioesv.  DeBhKjiwni 
Q'.  B.  498. 

In  covenant  against  a  sheriff's  sureties, 
breach  assigned  was  that  the  sheriff  arrest«i| 
debtor  and  afterwixrds  allowed  him  to  escii 
Defendant  pleaded  that  the  goal  was  accident* 
destroyed  by  lire,  and  so  the  debtor  escapeJ 
Held,  bad,  for  not  denying  that  the  fire  occiim 
through  the  negligence  or  default  of  the  sid 
or  his  deputy.     Corkery  v.  Graham  et  al,  I  i 
B.  315. 
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Declaration  charging  (lefen.jant  with  the  non- 
„,f;,r  nnnce  of  a  contract.     Tlea,  that  the  aaid 


"^ra"rwi^'""t  duly  performed   by  the  said 
rt  '    to  wit,  the  idamtifi  ami  defendant,  in 


Bntnict 


_  ^e  ;_Held,  bad,  in  leaving  it  uncer- 
ii*n  uli'ich  of  the  said  parties  had  not  performed 
od  ill  what  particular.     Jones  v.  Hamilton,  3 

I?.  170. 
■  Uncertainty  as  to  time  in  plea  :--.Held,  bad  on 
becial  .lennirrer.     Hees  v.  Dick,  ,  Q.  B.  49b. 

T  setting  out  a  will  in  pleading,  there  is  no 
I  ^j  t,,  aver  that  all  tlie  sf)lemnities  of  the 
tltntii  have  been  observed  in  regard  to  the  exe- 
of  the  will.  The  a,\  ennent  that  the  will 
made  and  published  as  by  law  is  recjuired 

\t  tl'e  iiassiiig  of  real  estate,  is  sufficient.     Wal- 

b»  V."  //;//,  8  Q.  B-  5*52- 
To  an  action  on  a  mutual  insurance  policy  on 

t  dwuUiug-house  and  furniture,  the  defendants 

Beaiktl  that  a  certain  assessment  was  declared 
defendants  on  ])laintifr's  premium  note,  of 
-uich  assessment  the  i)laintiff  had  due  notice, 
at  ilici  not  pay  the  same,  whereby  the  policy 
Lgaine  void  :  -Held,  reversing  the  judgment  of 
larrisou,  C.  J.,  plua  g"od  :  for  that  the  ollega- 
bn  of  due  notice,  without  stating  the  particulars 
I  the  notice  or  the  manner  of  giving  it,  was 
hfficieiit.  >'»''"'"'  ^'-  ^fiiliK'l  J'"*-  f-'o-  of  Clinton, 
'C.  P.  441. 

ISenilile,  although  the  statute  enacts  that  all 
^-la-ss  made  and  ])assed  shall  be  authenticated 
'  so-al,  ami  signed  by  the  person  presiding,  yet 
is  iidt  necessary  to  set  out  these  facts  wlien- 
Lj.  a  bylaw  is  pleaded,  but  it  is  sufficient  to 
•  that  it  was  dul}'  made  and  passed.  Wilmn 
JHunici/xil  Couni-'d  of  the  Town  of  I'urt  Hope, 
'l  Q.  B.  405. 

I  In  a  justification  by  a  lamllord  for  evicting  his 
aant,  relying  upon  a  forfeiture  of  the  term  for 
i-paynient  of  taxes  ; — HeM,  that  it  was  unne- 
jBary  in  the  plea  to  set  out  every  re(iuisite  to 
iw  a  vahd  rate,  there  being  a  distinction  in 
resnect  between  an  avowry  and  a  justitica- 
Taijliir  V.  Jermyn,  25  Q.  B.  8().  See  also 
\aa(h- s'.  Man;  8  C.  P.  441. 

[plea  justifying  as  poundkeeper  tho  sale  of  an 
ual  iuipounded — General  allegation  that  all 
oceediiigs  were  lawfully  had,  &c.— Sufficiency 
See  Ruurke  v.  Mosey,  2(>  Q.  B.  546. 

I  Plea,  Lad  for  uncertainty  in  not  shewing  whe- 

erau  agreement  was  made  with  an  individual 

a  firm,   and  for  not  stating   the  (  hristian 

nes  of  the  tirni.     Murray  v.  Moitnljoy,  4  C. 

,1()9. 

jpirst  count,  debt,  on  the  statute  for  doable 
line,  claiming  £40.  Second  count,  for  an  occu- 
Kdii,  claiming  £20.  Plea,  to  the  whole  d(;cla- 
|oii,  ''as  to  £20,  parcel,"  &c. : — Hell,  bad,  for 
t  shewing  to  what  £20  it  was  pleaded.  Hatner 
VLamj,  i:<  Q-  B.  233. 

I A  plea  that  a  debenture  was  not  issued  ' '  under 
'  I  formalities  reijuired  by  law,"  because  the  by- 
r  under  which  it  was  issued  did  not  settle  a 
cial  rate,   and  was  therefore   void: — He' 1, 
,  for  not  averring  distinctly  that  such  deben- 
waa  issued  in  pursuance  of  a  bydaw,  and 
not  pointing  out  wherein  it  was  defective. 
Tnml  and  Loan  Co.  of  Upiier  Canada  v. 
!  City  of  Hamilton,  7  C.  P.  90. 


Action  upon  an  agreement  in  writing  between 
plaintifl;  and  defendant,  by  which  the  plaintiff 
was  engaged  as  editor  of  a  newspaper  for  one 
year  at  a  salary  payable  quarterly.  Defendant 
pleaded  that  the  plaintiff  so  improperly  and  dis- 
obediently conducted  himself,  that  he  was  obliged 
to  dismiss  him,  "as  he  lawfully  might": — Held, 
plea  good,  though  it  would  have  been  better  to 
state  the  misconduct  particularly.  Hunter  v. 
Foote,  12  C.  P.  175. 

Plea,  that  the  plaintiff  did  not  execute  a  lease 
when  tendered  him  by  defendant.  Replication, 
that  the  plaintiff  was  ready  and  willing  to  exe- 
cute the  lease  when  tendered,  but  was  jirevented 
by  the  acts  and  misconduct  of  defendant,  &c.  :-— 
Held,  bad,  for  not  shewing  how  defendant's  acts 
and  misconduct  hindered  and  prevented  plaintiff 
executing  a  lease  expressly  tendered  to  him  for 
execution.      Walker  v.  Kelli/,  24  C.  P.  174. 

A  plea  setting  up  the  assignment  of  a  debt 
sued  for  before  action,  must  state  the  name  of 
the  assignee  or  that  it  is  unknown  to  defendant. 
FerijHson  v.  Elliot,  12  L.  J.  N.  S.  249.— C.  L. 
Chamb.— Dalton,  C.  C.  <0  P. 

For  other  cases  of  uncertainty,  See  Graham  v. 
Elliott,  2  Q.  B.  430  ;  Cook  v.  Mnir,  3  y.  B.  478  ; 
French  v.  Kin(ismiU,  4  Q.  B.  215  ;  JJoirilimi  v. 
Eastwood,  4  Q.  B.  217  ;  Tenneni  v.  Stili-.-i,  5  Q.  B. 
254  ;  Wilkes  et  ul.  v.  Clement  et  al.,  9Q.  B.  339  ; 
McKenzie  v.  Fairmun,  1  C.  P.  50 ;  Jones  v. 
J)nnn,  1  C.  P.  204  ;  If  illiams  v.  Lee,  2  C.  P. 
175  ;  Boice  v.  Lawson,  6  C.  P.  193  ;  Kerr  v. 
Bearinuer,  29  Q.  B.  340. 


6.  Duplicity. 

[Duplicity  is  no  lonijir  an  olijection  vMch  can 
he  taken  adrantaije  of  by  demurrer,  hut  it  may 
form  (jround  for  an  application  to  strike  out  the 
pi  itdinij.] 

Duplicity  is  a  good  ground  of  exception  to  a 
declaration,  as  well  as  to  a  plea.  Beid  v.  Car- 
rail,  8  Q.  B.  275.  See  also  Filliter  v.  Moodie,  22 
Q.  B.  71. 

Duplicity  in  a  count  consists  in  supporting  the 
same  claim  on  several  distinct  grounds,  not  in 
laying  several  injuries  in  one  count.  A  count  in 
case,  therefore,  for  maliciously  seizing  a  horse  of 
large  value  as  a  distress  for  a  very  small  sum, 
when  there  were  other  chattels  of  smaller  value 
which  might  have  been  taken,  with  an  averment, 
fdso,  that  defendant  afterwards  sold  the  horse 
for  much  less  than  he  was  worth  ; — Held,  not  bad 
for  duplicity.     Hijson  v.  Thompson,  8  Q.  B.  501. 

Declaration  in  replevin.  Defendants  made  cog- 
nizance and  justified.  The  plea  to  the  avowry 
set  out  in  the  case  was — Held,  bad  on  demur- 
rer, a.s  setting  up  three  separate  and  distinct 
a!iswers  to  the  avowry,  &,c.  Duffy  v.  Hljifins  et 
al.,  4  C.  P.  301. 

For  other  instances  of  pleas  objected  to  or 
held  bad  for  duplicity,  See  Vuill  v.  Harvey,  2 
0.  S.  215  ;  Cnmphell  v.  Burr,  5  0.  S.  0.30  ;  Bur- 
rows V.  Washburn,  E.  T.  3  Vict..  B.&H.  Dig.  207  ; 
Campbell  Y.  Elliott,  3  Q.  B.  1(>7  ;  West  v.  Bown,  3 
Q.  B.  291  ;  Bank  of  Mont  real  V.  Humphries,  3  Q. 
B.  4()3  ;  Smith  v.  Gates,  4  Q.  B.  185  ;  Cox  v.  Cox, 
4  Q_B.  207;  Dowdinq  v.  Eastwood,  4  Q.  B.  217 , 
Euufrt  V.  Weller,  5  Q.  B.  010;  Bank  of  Upper 
Canada  v.  Robinson,  (>  Q.  B.  23  ;  McKemie  v. 
Gibson,  8  Q.  B.  100  ;  Hutchinson  v.  Munroe,  8  Q. 
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B.  103  ;  Cunningham  v.  Dunne,  9  Q.  B.  274  ; 
Williams  v.  Lee,  2  C.  P.  175 ;  Kerbij  v.  TAe 
Grand  River  Naviuation  Co.,  11  Q.  B.  334; 
Corhett  V.  Shepard,  4  C.  P.  43  ;  Hanscomhe  v. 
Maidonald,  4  C.  P.  190  ;  CamphcU  v.  Corpora- 
tion of  KIma,  13  C.  P.  296 ;  ^V(««-  v.  Miller, 
17  0.  'P.  226. 

7.   Inconddenoj  ami  Repugnancy. 

A  plea  stating  that  the  defendant  paid  the 
note  on  tlio  Slat  December,  1848,  before  it  be- 
came due,  when  by  tlie  dechiration  it  appeared 
that  the  nf»te  fell  due  in  January,  1848,  is  bad 
for  inconsistency  on  general  demurrer.  Boicn  v. 
Haioke,  6  Q.  B.  275. 

Action  of  covenant.  Breach,  non-payment  of 
£150,  which  was  to  be  paid  by  two  ecjual  instal- 
ments, the  first  on  the  1st  of  May,  1851,  and  the 
second  on  the  1st  of  May,  1852.  Second  plea, 
that  on  the  22nd  of  September,  1851,  the  defen- 
dant matle  to  the  infiint  son  of  the  plaintiff  a 
good  and  suflicient  deed  in  fee  of  a  certain  lot  of 
land,  which  the  plaintiff  accepted  in  full  satis- 
faction and  discharge  of  the  breaches  of  covenant 
declared  on,  and  of  all  damages  thereby  sustained : 
— Held,  on  demurrer,  second  plea  bad  for  incon- 
sistency of  dates.    Wlielan  v.  Franer,  11  Q.  B.  94. 

Assumpsit  on  a  note  for  £50  by  payee  against 
makers.  Plea  held  bad,  as  setting  up  three  de- 
fences repugnant  to  each  other.  Adainn  v.  Forde 
etal.,  13  Q.  B.  485. 

See  also  IJuan  v.  Richardson,  13  Q.  B.  527. 


8.  Materiality. 

To  an  action  on  the  common  counts  for  board, 
&c.,  found  for  the  defendant's  illegitimate  child, 
at  defendant's  ro(jueat,  alleging  a  subsequent 
promise  of  defendant  to  pay,  defendant  pleaded 
denial  of  the  rc(iuest.  Plea  held  bad,  Jis  im- 
material ;  the  promise  should  have  been  denied. 
Flaherty  v.  Mairg,  I  Q.  B.  221. 

Semble,  that  a  plea  of  nuncpiam  indebitatus  to 
an  action  by  a  landlord  against  his  tenant  for  not 
giving  him  notice  that  he  had  been  served  with 
a  declaration  in  ejectment,  is  a  material  one. 
Lount  v.  Smith,  5  Q.  B.  .302. 

Deelarjitiou  that  K.  leased  land  to  plaintiff, 
who  entered,  and  afterwards  by  deed  of  assign- 
ment bargained,  sold,  ami  sot  over  the  said  lease 
and  the  premises  for  the  residue  of  the  term  to 
defendant,  who  accepted  it  and  entered,  but  did 
not  pay  the  rent  ; — Held,  that  a  plea  that  no 
deed  f)f  assignment  of  the  said  supposed  lease 
was  ever  granted  and  set  over  by  the  plaintiff  to 
defendant  was  immaterial.  Perry  v.  Richmond, 
6  Q.  B.  285. 

For  other  eases  of  materiality  in  pleading.  See 
Johnston  v.  McDonald,  1  (),.  B.  384 ;  Domling 
V.  Eautwood,  4  Q.  B.  217  ;  Masmn  v.  Hill,  5 
Q.  B.  60 ;  Millx  v.  Scott,  0  Q.  B.  205  ;  LeMem- 
rier  v.  Sherivood,  7  Q.  B.  530  ;  Connors  v.  The 
Great  Western  R.  W.  Co.,  13  g.  B.  401  ;  Mc- 
Culloch  V.  White,  33  Q.  B.  331  ;  Suule^  v.  Souks, 
35  Q.  B.  334. 


9.  Surplusage.  • 

When  the  declaration  is  framed  in  case,  charg- 
ing a  false  and  deceitful  warranty,  knowing  it  to 


be  untme,  the  plaintiff  may  recover  on  prnvin.! 
the  warranty  only,  without  the  scienter.  C'^l 
holm  V.  Proud  foot,  15  Q.  B.  203. 

In  debt  on  a  bond  stated  in  the  declaration  \i 
be  subject  to  a  certain  condition  thertiinile,! 
written,  "whereby,  after  reciting  to  the  effe^f 
following,  to  wit,"  that,  &c.  : — Held,  that  tljl 
words  "whereby,  after  reciting,"  might  be  r(.a 
jc'.'ted,  and  that  the  conditi(m  was  siiHicitnt;;^ 
alleged.  Municipal  Corporation  of  Samlwichi'm 
St.  Amour  etal.,  6  C.  P.  199. 

To  an  action  on  a  fire  policy,  which  provitlj;^ 
that  any  addition  to  the  building  insured,  Witts' 
out  notice  to  and  consent  by  the  plaintiff  sliorf 
avoid  it,  the  defendants  pleaded  an  addititin  \M 
the  premises  without  notice  or  consent,  by  wliicj 
the  premises  became  materially  altered  so  as  kf 
increase  the  risk : — Held,  that  the  latter  avt>.| 
ment  being  surplusage  need  not  be  proveil,  acl 
that  defendants  were  entitled  to  succeed  un  s-lie^i, 
ing  the  addition  without  notice,   although  tfc^ 
jury  found  the  risk  not  increased  by  it.     /,i/4 
sai/  V.  Niagara  District  Mutual  Ins.  Co.,  'lii 
B.'  326. 

See,  also,  Moherly  v.  Baines,  2  L.  J.  2.'M. 


10.  Dates. 

Declaration,  that  heretofore,  to  wit,  on  tlw  4; 
August,  1844,  defendant  agreed  to  build  :i  h.,,;. 
&o.,  by  tlie  middle  of  November  then  next  iik 
ing.    Breach,  that  the  house  was  not  Ijuilt  Intil 
middle  of  the  said  month  of  November,  1 844  :■ 
Held,  bad  on  general  demurrer,  for  not  sliewiti 
that  November,  1844,  was  the  November  iitjl 
ensuing   the  agreement.     Ekins  v.   Eciin!<,ii\ 
B.  144. 

See  also  Consumer.'^^  Gas  Co.  v.  Xiriil!:!^  ;(j 
B.  91  ;  Ashfnrd  v.  (Joheen  et  at.,  Jli.  547  ;  llaJ 
worth  et  at.  v.  Townley  el  al.,  10  Q.  P>,  .'j;?! 
Henderson  v.  Chapman  et  al.,  10  L.  J.  21S. 

See  II.  1,  p.  2755.    See,  also,  next  sal)laad.  | 


11.  Allegations  of  Time,  Place,  and  Valu'.. 

[Now  by  C.  L.  P.  Act  a.  S7,  R.  S.  0.  c.  5u  , 
statements  which  need  not  he  proved,  sucli  «)|J 
statement  of  time,   (/mtntity,    ijuality,   niiil  /vi/J 
ivhere  these  are  immaterial,  shall  be  omillKl.] 

Semble,  that  in  an  action  on  the  case  a  declij 
ration  would  be  open  to  special  deniuritr  i 
claiming  damages  for  an  injury  stated  to  h4 
beun  committed,  or  at  least  continued,  after ti 
action  had  been  commenced.  Wation  v.  Ctiiii 
Toronto  Gas  Light  and   Water  Co.,  4Q.  B.  1 

Semble,  that  the  rejoinder  in  this  case  wn 
have  been  suflicient  if  it  had  alleged  tliatt 
set-off  was  pleaded  within  a  reasonable  tii 
after  the  termination  of  the  first  suit,  t(i  in| 
within  one  year  therefrom  :  but  semble, 
that  the  dates  appearing  on  the  record  could  a 
be  allowed  to  sui)ply  such  averment.  Parmm\ 
Crabt),  31  Q.  B.  434. 

7'ime.]— See  C.  L.  P.  Act,  8.  87,  R.  S.  U 
SO  ;  Bank  of  Upper  Canada  v.  Lewis,  ,S  Q,| 
.325  ;  CuviVier  v.  Brown,  3  Q.  B.  353  ;  l»;//«t 
V.  Lee,  2  T'.  R.  175;  Henderson  v.  Chnpumi 
al.,  10  L.  J.  218  J  Watson  v.  Toronto  Qas  Co,! 
Q.  B.  262. 
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lwac-c.]-See  rule  4  of  T.  T.  1856 ;  Makohn  v. 
■■^    •    ^  Tav    36)  ;  liohiHd  V.  Lewts,  Dra.  44  ; 
[rM  3  0.  8.  236. 

\vah,^  1-See  e.  L.  P.  Acf,  s.  87,  R.  S.  0.  c. 
i.SLls'.  Omit  Western  R.  W.  Co.,  13  Q. 


401. 


See,  also,  Moherlii  v.  Baines,  2  L.  J.  234. 


12.  Conditions  Precedent. 

The  (iini8.si(in  of  an  averment  of  a  special  re- 
■est  wlici'«  rciiuireci,  is  matter  of  form  only, 
L  „!.,„i„t  1)0  objected  to  on  general  demurrer. 

Jechiration  that  plaintiffs  covenanted  with 
iidinits  to  do  curtain  works  within  a  limited 
„1 '  witli  power  to  defendant  l)y  six  days' 

ce'to  take  the  works  out  of  plaintiffs'  hands 
[default  of  .sufficient  progress  to  ensure  com- 
btiou  of  the  said  works  within  the  time  ;  l)ut, 
hittiu"  to  set  out  the  words,  "  It  is  also  under- 

xl  that  the  work  is  to  be  carried  on  unceas- 
tlv  iiiL'ht  and  day,  with  suflicient  force  to 
Erne  its  completion  witliin  the  limited  time." 
Cernieiit,  that  though  plaintiffs  fulfilled  the 
bditiiiHS  J  rccedent,   defendants  did  take  the 

j-ks  out  of  the  plaintill's'  hands  without  notice 
[just  cause,  &c.,  whereby,  &c.  :— Held,  on 
btion  for  nonsuit,  to  be  no  variance,  as  by  see. 

jofC.  fy.  r.  Act,  1856,  the  averment  of  per- 

lance  hy  plaintiff  of  conditions  precedent,  not 
aied  by  defendants,  is  suflicient.  Ifi'nne.'inei/ 
(it  V.  iVeir,  11  C.  r.  179. 

leld,  that  in  declaring  on  an  agreement  autho- 
red bv  statute,  "subject  to  the  consent  of  two- 
Irds  of  the  stockholders  voting  in  person  or  by 
Jtoxy,'  the  general  averment  of  the  performance 
lali  conditions  precedent  was  sufficient,  witli- 

i  allcuiu!,'  sjiecially  that  the  statutable  consent 

I  been  obtained.     Grmt  Western  R.  W.  Co.  v. 

md  Tr,'iik  R.  W.  Co.,  25  Q.  B.  37. 

]  the  memorandum  sued  upon  had  shewn  a 
( of  the  land  in  (piestion  by  plaintiff  to  defun- 
bt,  nut  a  lease,   so  that  the  plaintiff  would 
|ve  been  bound  to   tender  a  conveyance  : — 
..lie,  that  such  tender  must  have  been  alleged 
he  declaration,  and  would  not  be  included  in 
general  averment   that    ' '  all  things   hap- 
E(l, "  itc,  for  such  averment  covers  only  con- 
Sons  iireeedent  to  be  performed  by  plaintiff 
er  the  agreement.     Fairbairn,  v.  Hillianl, 
B.  111. 

eclaration  on  a  deed,  set  out  in  it,  by  which 
ntitl'  was  to  do  all  the  work  on  an  extension 
ifendants'  railway.  By  the  17th  clause  of 
I  deeil  defendants  covenanted  to  provide  all 
frails  reipiired  for  the  extension  and  works 
jecteil  therewith,  and  further,  when  recpiired 
[plaintiff  to  supply  him  with  engines,  &c.,  for 
purpose  of  ballasting,  &c.  By  the  19th 
se  liefendauts  agreed  to  pay  plaintiff  for  the 
and  materials  the  8chedule<l  prices  by 
(thly  payments  in  certain  proportions  speci- 
1  and  within  a  time  named  after  the  giving 
certificate  by  defendants'  engineer.  The 
kration  averred  that  "the  x>laintiff  did  all 
necessary  on  his  part  to  entitle  him  to 


the  said  contract    performed  by  defen- 
i8,  and  the  time  for  ao  doing  has    lapsed:" 
leld,  that  the  general  allegatiou  wuuul  only 


cover  acts  to  be  done  by  the  plaintiff,  and  there- 
fore sutliciently  averred  the  request  by  the  plain- 
tiff to  provide  the  engines,  &c. ,  but  not  that  the 
engineer  had  granted  the  certificates  ;  but  that 
this  defect  was  covered  by  defendants  pleading 
over.  S/ianly  v.  Midland  R.  W.  Co.  Canada,  33 
Q.  B.  004. 

In  an  action  on  an  order  made  under  "The 
Companies  Act,  1862,"  in  England,  in  the  wind- 
ing up  of  a  companj",  making  a  call  upon  defen- 
dant in  respect  of  his  shares,  and  directing  pay- 
ment thereof  to  one  of  the  two  otticial  li(piidatora 
appointed  : — Held,  that  the  general  averment 
that  all  things  happened,  &c. ,  necessary  to  ren- 
der defendant  liable  to  pay  and  entitle  the  plain- 
tiff to  maintain  this  action,  sufficiently  alleged, 
if  defendant  could  bo  considered  as  l)eing  charjjed 
as  a  past  member,  that  the  Court  was  of  opiiuou 
the  present  members  were  unable  to  pay,  and 
that  the  call  was  a  debt  accrued  Ijefore  defendant 
ceased  to  bo  a  member.  Barni'd's  Banking  Co. 
(Liinilcd)  V.  Rei/nolds,  36  Q.  B.  256. 

In  replevin  for  a  mare  defendant  justified  un- 
der a  by  daw  of  the  township,  enacting  that  the 
pound-keeper  should  impound  any  horse  for 
unlawfully  running  at  large,  &c. ,  (lelivered  to 
him  for  that  purpose  by  any  person  resident 
within  the  township  ;  and  that  the  person  dis- 
training should  deliver  to  him  at  the  same  time 
tluplicate  written  statements  of  his  demand 
against  the  owner,  and,  if  refjuired  by  the  pound- 
keeper,  a  written  agreement,  with  a  surety,  to 
pay  all  costs  in  case  the  distress  should  prove 
illegal,  &c.  The  plea  alleged  that  the  mare  being 
taken  while  at  large  and  doing  damage  in  the 
township,  "  was  duly  impounded  by  a  lawfully 
authorized  pound-keeper  of  said  township,"  &c., 
and  thereupon  all  proceedings  were  lawfully  had, 
all  steps  taken,  notices  given,  and  times  elapsed 
necessary  to  enable  the  i)ounil-keeper  to  sell  said 
mare,  &c.  : — Hehl,  on  tlemurrer,  plea  bad,  for 
not  alleging  that  the  mare  was  delivered  to  the 
pound-keeper  by  a  resident  of  the  township ; 
and  that  this  allegation  was  not  supplied  by  the 
general  averment  that  all  proceeilings  were  had, 
&c. ,  which  applied  only  to  what  took  place  after 
the  impounding.  Held,  also,  that  the  other  re- 
quisites of  the  by-law,  as  to  the  statement  of 
(temand,  the  written  agreement,  and  notices  of 
sale,  &c.,  were  covered  by  the  general  allegation. 
Rourke  v.  Mosi'H,  36  Q.  B.  5-16. 

See,  also,  Wriijht  ft  al.  v.  Cor/ioration,  of  the 
Coiinlii  of  Or/'i/i  12  C.  P.  479  ;  Ktll</  v.  Jsolafed 
Risk  Jns.'  and  Farmers'  Fire  Ins.  Co.,  26  C.P.  299. 


13.  Profert  and  Oyer. 

\_Now  abolished— See  C.  L.  P.  Act,  s.  SO,  R.  S. 
O.  c.  f>0.] 

Held,  that  an  (L.  S. )  need  not  be  inserted  in 
a  deed  set  out  upon  oyer.  Moifatt  v.  Loucks, 
Tay.  305. 

In  an  action  against  the  sureties  of  a  sheriff,  it 
was  not  necessary  in  the  declaration  to  make  any 
profert  of  the  covenant.  McCrae  v.  Hamilton, 
«  O.  S.  159. 

Covenant  for  not  securing  a  sum  awarded. 
Plea,  that  defendant  offered  security  by  bond, 
omitting  to  make  profert  :^Held,  bad  on  special 
demurrer  for  the  omission.  O'Grady  v.  McDonell, 
E.  T.  4  Vict. 


I*  ■    1 


W 


2767 


PLEADING  AT  LAW. 


/   /J  ■ 


.i     'A 


5|    I 


It  is  not  Btifficient  to  excuse  profert  of  a  deed 
to  allege  that  it  is  in  the  possession  of  a  third 
party,  who  refuses  to  produce  it  or  deliver  it  to 
plaintiff.     Broirn  v.  Jiohcrtnuii,  1  Q.  B.  379. 

A  party  founding  his  right  of  action  on  a  deed, 
which  must  be  presunic<l  to  be  in  his  possession, 
must  make  profert  of  it.  McLean  v.  Tinslcy,  7 
Q.  B.  40. 

A  lessee  sued  in  debt  for  rent,  and  pleading  an 
assignment  and  acceptance  of  the  rent  by  the 
lessor  from  the  assignee,  need  not  make  profert 
of  the  deed  of  assignment.  Mct'idloch  v.  Jarc'in. 
8  Q.  B.  2()7. 

iScc,  also,   Elliott  V.  Diiijijau,  1  V.  R.  147. 


14.  Seltlnij  out  Duciniuiitu  Hcjern'tl  to  in  Plea- 
ilinijs. 

[See,  iioir,  C.  L.  P.  Act,  sx.  SO,  90,  /.'.  S.  O.c.  oO.] 

When  a  plaintiff  declares  upon  a  deed,  setting 
it  out  untruly,  l)ut  in  a  particular  not  material 
to  tlie  action,  the  defendant,  wishing  to  take 
advantage  of  tlic  variance,  should  plead  non  est 
factum  ;  he  cannot  crave  oyer  and  demur.  Jiuitl- 
ton  It  a  I.  V.  Welle  r,  3  Q.  B.  372. 

The  plea  in  this  case  relied  upon  a  certain 
bond  as  a  defence.  The  plaintilf  having  set  out 
the  bond  on  oyer,  the  plea  was  held  bad  fur  not 
descriljing  the  ))ond  coiTcctly  as  regarded  the 
recital,  or  setting  it  out  according  to  its  leg.al 
effect.     T/ioniliill  v.  Joiie.'^,  12  Q.  B.  231. 

Covenant,  on  an  indenture,  excusing  profcrt,l)y 
which  the  defendant  demised  land  to  plaintiff  for 
five  years,  and  covenanted  to  convey  to  him  in  fee 
if  he  should  pay  £125  on  or  before  a  day  named. 
Breach,  that  although  the  plaintiff  ofl'ered  the 
money  before  that  day,  and  reciuested  a  convey- 
ance, yet  defendant  refused.  I'lea — after  setting 
out  the  indenture  in  full,  which  contained  a  pro- 
viso avoiding  the  indenture  in  ease  the  rent 
should  l)e  in  arrear  for  forty  days — that  before 
and  at  the  time  of  the  tender  mentioned  the 
first  year's  rent  was  in  arrear  for  forty  days, 
whereby  the  indenture  and  the  covenant  to  con- 
vey became  void.  Verification  : — Held,  on  de- 
murrer, plea  good.     McLellan  v.  Borjera,  12  Q. 

B.  571. 

Quaere,  as  to  the  mode  in  which  the  effect  of  a 
written  instrument  is  to  be  brought  before  the 
court  for  their  decision.     Miller  v.  Kinslei/,  14 

C.  r.  188. 

To  a  declaration  on  a  covenant  in  a  lease,  al- 
leging that  defendant  covenanted  with  plaintiff 
that  lie  would  during  the  term  spend  and  em- 
ploy, in  a  husbaiul-like  manner,  upon  the  de- 
mised premises,  all  the  straw  which  should  grow 
thereon,  and  charging,  as  a  breach,  that  defen- 
dant drew  away  many  waggon  loads  of  straw 
which  grew  thereon,  and  used  it  elsewhere,  de- 
fendant pleaded  that  the  covenant  in  the  declara- 
tion was  not  the  whole  of  the  covenant,  but  that 
it  contained  additional  matter  completely  quali- 
fying, as  he  contended,  ami  in  effect  neutralizing 
that  part  of  the  covenant  set  out  ;  the  whole 
alleged  covenant  was  then  set  out,  with  an  aver- 
ment that  defendant  had  fulfilled  it  according  to 
the  true  intent  and  meaning  of  the  added  part  : 
Held,  on  demurrer,  plea  bad ;  and  that  (lefen- 
dant  should  have  denied  the  covenant  as  alleged. 
Shier  v.  Shier.  22  C.  P.  147. 


The  plaintiffs  declared  on  a  building  coutraiJ 
under  seal,  by  which  they  covenanted  to  do  o,,'| 
tain  work  for  defendants,  to  be  paid  for  as  t:. 
work  should  progress  upon  the  written  ccri]; 
cates  of  the  overseer  in  charge  ;  and  they  av.r 
red  th.at  defendants  covenanted  by  it  tliat  v,, 
overseer  should  give  such  certificates  when  ]]. 
plaintiffs  were  entitled  thereto,  alleging  a  lii\,,_ 
of  this  covenant  by   defendants.      UefeiulaD'jj 
jdeaded  that  the  agreement  was  as  follows,  sftl 
ting  it  out  verbatim,    and  making  no  fuithel 
averment  ;   to  which  the  plaintiffs  demurntdsl 
Held,  that  defendants  had  taken  the  right  cijunjl 
in  so  pleading  :  that  the  plaintiffs  by  deiimrriBJ 
had  admitted  the  contract  decl.ired  on  tn  licaij 
alleged  in   the   jilea  ;    and   that  the   (inostiiiH 
whether  it  sustained  tlie  declaraticm,  \\a»tlii.| 
properly  raised.     Kempnter  et  al.  v.  The  lUmk. 
Montreal.  32  Q.  B.  87. 

See,  also.    The  (,'reat  WeMern    P.    W.   (',,  ■, 
The  Coriiorationof  Dundax,  20  g.  B.  523  ;  /Mu| 
leixh  v.  Conhoi/,  2()  C.  V.  254  ;  Harland  el  ,il  i 
McDonald,  41  Q.  B.  573. 


15.  Statement  of  Statutes. 

To  recite  statutes  as  of  tlie  province  of  ( 'ana.ijc 
when  they  are  statutes  of  the  province  of  V\>\Jk 
Canada,  or  to  refer  to  any  statute  as  liavinu  1 
passed  in  two  of  the  years  (iis  the  4th  and  . 
of    Her  Majesty's  reign,  ia  l)ad  on  geiioral 
nnirrer.     Huron  JJistrirt  Counrilx.  l,iintli,nh\ 
trict   Council,  4  Q.  B.  302.    .See,  also,  JtiknA 
v.  Odell,  1  C.  P.  395. 

Semble,  that  the  mis-recital  of  the  title  i.f 
private  act  of  I'arliamcnt  is  no  ground  of  J 
murrer.     Ferrie  v.  Jones,  5  Q.  B.  504. 

Referring  to  the  Municipal  Act  of  1849, 
"The  Municipal  Council  Act  of  1849,"  it 
a  public  act,  was  held  sufficient   on  ikiiuirrfj 
Laffertij  v.  Stock,  3  C.  P.  9. 

Held,  tliat  as  the  injury  to  the  plaintiff's  wal 
privilege  complained  of  in  this  case  wa.s  catisnl 
acts  nuule  wrongful  by  statute  (C.  S.  U.  ( '.  c.  ^\ 
s.  2,)  and  such  as  the  plaintiff  could  individuaii 
recover  for,  it  was  unnecessary  to  refer  iu  ti 
enactment  in  the  declaration,  the  action  w 
being  for  any  penalty  given  by  it.  AuAi 
Snyder,  21  Q.  B.  299. 

A  declaration  against  a  magistrate  for  ^ 
returning  a  conviction — Held,  bad  on  deiiuiri 
because  it  should  have  alleged  defendant's  mgl 
to  have  been  contrary  to  the  Ktatute,t,  not  iiiei 
the  .statute,  there  being  two  statutes  iipoii 
subject,  each  requiring  a  different  return.  iJn 
q.  t.  V.  Preston,  34  Q.  B.  257. 


16.  Averment  founded  on  Statement  of  Farkl 

A  plea  on  equitable  grounds  to  an  action! 
dower,  set  out  a  devise  by  the  husband  totif 
plaintiff,  and  her  acceptance  thereof,  with  otU 
facts,  and  concluded,  "and  so  the  defeiulafl 
say  that  the  <lemandant  ought  not  in  eijuil 
to  have  dower,  and  duly  elected  to  aocejita 
provisions  of  said  will  in  lieu  thereof  -."—M 
that  the  averment  of  election  was  stated  einj 
as  a  conclusion  from  the  previous  facta; 
that,  as  these  facts  shewed  no  suflicieut  elect 
the  plea  was  bad.  Cooper  v.  Wutson,  1^(1.1 
345. 
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Declaration  on  a  mortgage  containing  a  proviso 
It  on  <lefault  of  payment  for  twelve  months, 

inlaintitr  might  on  giving  six  months  notice 
Irr  and  sell  the  Ian. I.  Defendant  in  his  plea 
tr  settini?  out  the  mortgage  ami  proviso,  and 
Irrinit  that  the  plaintift'  ha.l  not  given  the  six 
InthH  notice,  concluded,  "and  so  the  defen- 
kt  had  not  made  default  hefore  the  commence- 
Int  of  this  suit"  :— Hehl,  that  as  the  notice  was 

hPiTssarv  the  i>lea  was  not  a  defence.     The 

teJhud\:  E„U..,  -11  Q.  P..  :«2. 

Bee  also,  Ihirfoii  v.  T/ic  don'  DMrirt  Miihtal 
Co     14  (I     '*•  34'2  ;  Smith  v.   Commercial 
ton //U  (>.,  33  Q.  B.  69. 

17.  Departure. 

V^jft.pHentioiix.  ]—  Avernientin  declaration  that 

Ithe  time  of  the  loss  a  mortgagee  of  the  plaiii- 

Iwas  entitled  to  the  henetit  of  a  covenant  in  a 

rtcai-e,  made  hy  plaintilll)efore  the  making  of 

I  policy,  to  insuio  the  property,  and  that  the 

IntitY  sued  as  well  for  the  liciielit  and  on  behalf 

he  niort^'i'gce  as  on  the  plairitl's  own  behalf. 

that  after  the  j)o''  'v  Uinl  before  the  lire, 

Ktiffsdld  and  con  all  his  interest  in  the 

Ipertv  to  a  stranger,   ...d  that  at  the  time  of 

noss  the  plaintiff  had  no  interest  in  the  pro- 

Itv  either  on  his  own  behalf  or  on  behalf  of 

InKirtgagee  in  the    declaration  mentioned  : 

Jteiilication,  on  eijuitablo  grounds,  that  the 

Iged  conveyance  was  only  by  way  of  raort- 

to,  and  that  tlic  plaiutilF  had  a  right  to  redeem : 

ield,  a  good  answer  to  the  ])lea,  and  no  depar- 

B,     Smitli  V.   I'rorinidl  //w.    Co.,    18  C.    P. 

eclaration  on  an  awanl  made  under  a  deed 
tuhniission  to  arbitration,  which  provided 
Jt  the  award  should  be  made  by  tlie  1st  July, 
Inch  further  time  as  the  arbitrators  might  ap- 
bt  •  and  averring  that  after  the  arbitrators 
feutered  upon  the  reference  the  plaintiflf  and 
Divant,  hy  writing  under  their  hands,  en- 
kl  the  time  for  making  the  award  to  the  1st 
.ecenibcr,  and  the  award  was  made  on  the 
1  of  Noveudier.  Plea,  that  the  enlargement 
Itioned  was  not  made  till  after  the  1st  of 
f,  and  when  the  arbitrators'  authority  to 
W  had  ceased.  Keplieation,  setting  out  the 
jorseinent  hy  the  parties  enlarging  the  refer- 
\  and  averring  that  the  parties,  with  a  full 
ifledge  of  the  facts,  appeared  subsequently 
te  the  arbitrators,  and  proceeded  with  the 
ence,  &c.,  without  any  objection  being  raised 
he  enlargement,  and  afterwards  the  award 
\  tnado  as  in  the  declaration  mentioned  : — 
A  that  the  replication  was  not  a  departure  ; 
[that  as  the  declaration  showed  a  new  sub- 
on  hy  the  parties,  the  facts  in  the  replica- 
I  as  to  the  attendance  of  the  parties  after  the 
gement  were  immaterial,  and  the  replication 
»fore  bad.    McCulloch  v.  White,  33  Q.  B.  331. 

k  811  action  by  creditors  of  a  company  against 
[ihareholders,  the  declaration,  after  setting 

in  unsatistied  jutlgmeiit  recovered  by  plaln- 

[ftgainst  the  company,  jvlleged  that  the  de- 
nts hefore  the  debt  was  contracted,  and 
J  this  suit,  were  stockholders,  and  had  not 

[  uj)  their  shares  in  full,  whereliy  defendants 

He  liable  to  pay  said  judgment.     Three  of 

efendants  pleaded  that  they  were  not  stouk- 

rs  when  the  contracts  in  respect  of  which 
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the  notes  were  given  Wtre  made,  nor  from  thence 
until,  nor  at,  the  connnenceinent  of  this  suit. 
The  plaintiffs  replied  that  these  three  defendants 
were  trustees  of  the  company,  and  omitted  to 
make  the  annual  report  required  by  the  statute, 
whereupon  they  became  individually  liable  for 
the  debts  of  the  coinpany  : — Hehl,  that  the 
replication  was  jv  departure,  in  .alleging  a  differ- 
ent ground  of  liability  from  that  taken  in  the 
declaration,  and  a  ground  which  .aj)plied  only  to 
three  out  of  the  five  (ieiCiid.Mits  ;  ami  that  in  this 
respect  there  was  a  mi.sjoimter.  JfrKeuzie  et  ul, 
V.  Deicdn  et  nl.,  3()  Q.  H.  5l-_'. 

One  conditi<m  of  iv  pidiey  'eciuired,  .among 
other  things,  that  where  pri;perty  was  partially 
damaged  l>y  tire  the  iusurtd  should  forthwith 
cause  it  to  be  put  in  as  good  condition  .as  the 
ca.se  wcmld  allow,  assorting  the  various  articles, 
and  separating  the  damaged  from  the  undamaged 
goods,  80  that  the  damage  couM  easily  be  aseer- 
taineil ;  and  should  cause  a  list  of  the  whole  to 
be  m.ade,  after  wiiich  the  ammmt  of  the  damage 
should  be  .ascertained,  kc.  The  declaration  on 
this  pidicy  alleged  a  total  loss  of  the  property 
insured.  Defendants  pleaded,  after  setting  out 
this  condition,  that  portions  of  the  property  were 
partially  damaged,  but  the  plaiiitifT  did  not,  with 
regard  to  it,  comply  with  the  reipiirements  of 
the  condition.  The  plaintiff  replieil  that  the 
property  wholly  destroyed  far  exceeded  in  value 
the  amount  insured,  .and  tluat  he  sued  only  for 
the  loss  thereon,  and  not  on  the  property  p.ar- 
tially  destroyed  : — Hehl,  that  the  replication  w.as 
not  a  dep.arture,  for  the  plaintiff  under  the  de- 
claration for  a  total  loss  might  recover  for  a 
partial  one.  Williitmnon  v.  The  Iland-iii-Ildud 
Mutual  Fire  In.t.  Co.,  'Hi  C.  V.  2(50. 

The  plaintiff  declared  as  .assignee  of  a  bond 
given  to  a  trustee,  by  a  husband  and  his  surety, 
to  secure  p.ayiuent  of  alimony  to  the  wife,  in 
pursuance  of  a  decree  of  the  Court  of  (Jhancery. 
Defendant  pleaded,  on  ecpiitable  grounds,  the 
decree  in  Chancery  for  alimony  :  that  the  bond 
was  given  in  pursuance  thereof  to  the  (d)ligee, 
who  had  no  beneficial  interest  therein,  .ami  the 
assignment  was  in  fraud  of  the  decree,  against 
the  will  of  the  husband,  and  could  not  be  main- 
tained in  equity.  The  plaintiff'  replied  that  the 
wife  by  deed  assigned  her  beneficial  interest  to 
him.  Semble,  that  the  rei)lication  was  not  a 
departure.  Reiffenfteiii  v.  lloniier  et  a(.,  3G  Q. 
B.  295. 

The  declaration,  after  setting  out  a  condition 
of  the  policy,  that  the  assured  sustaining  loss 
should  within  fourteen  days  deliver  in  a  particu- 
lar account  thereof,  &c.,  .averred  the  performance 
of  all  conditions  precedent.  Defendants  pleaded 
that  the  plaintiff  did  not  within  fourteen  days 
after  the  loss  deliver  in  the  account.  And  in 
.another  plea,  that  he  did  not,  although  reason- 
ably required,  make  proof  by  his  declaration  and 
books  of  account,  &c.  The  plaintiff'  replied  to 
the  first  plea,  that  the  policy  w.as  not  delivered 
to  him  until  long  after  the  fire,  and  that  within 
fourteen  days  after  receiving  it  lie  delivered  the 
account  ;  and  to  both  pleas,  that  he  delivered 
an  account,  and  that  defendants  afterwards 
made  further  requisiticms,  which  were  complied 
with,  and  defendants  never  notified  him  in  wri- 
ting that  the  proof  was  objected  to  because  nob 
given  in  time  :— Held,  on  demurrer,  replicatious 
Dad,  as  being  departures  from  the  declaration. 
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Coulthard  V.   lioiiul  Ihm.  Co.,  39  Q.  B,  409.— 
CJalt,  J.,  sitting  alone. 

To  an  action  on  the  common  counts  defendant 
pleaded  tliat  before  action  plaintiff,  by  an  instru- 
ment in  MTiting,  assigned  the  debt  and  causes  of 
action  in  the  declaration  mentioned  to  F.  &  A. 
Rejdication,  that  l)efore  action  said  F.  &  A.,  by 
an  iiistrunieiit  in  writing,  duly  re-assigned  the 
saiddel)t,  Ac,  to  the  plaintiff :— Held,  replica- 
tion good  and  not  a  departure  from  the  declara- 
tion.    O'Connor  v.  McXamvi;  28  C.  V.  141. 

Sec  also  H'rii/lil  ct  al.  v.  Tlw  Cor/iorotion  of 
the  Coiint.i/  of' C  nil,  12  ('.P.  479;  Walkir  w 
Kt'/li/,  24  0.  1'.  174;  Smifh  v.  The  Mutual  Inn. 
Co.  of  Clinton,  27  Q.  H.  441,  440. 

In  Bejoindfrs.]-  Peolaration  in  debt  on  bond 
for  tlie  performance  of  an  award.  Flea,  no 
award  ui)on  the  premises.  Replication,  setting 
out  the  awanl.  Tlie  defendant  rejoined  matter 
extrinsic  of  the  award,  and  relied  upon  it  for 
shewing  the  award  void  ; — Held,  bad,  as  being  a 
departure  from  the  jdea.  Mujewdlw  Ransom,  1 
Q.  B.  219. 

Del)t  on  an  indemnity  boiul.  Plea,  non  dara- 
nificatus.  Ileplicati(m,  allowing  how  plaintiff 
was  damniried.  licjoinder,  that  the  injury  arose 
throuudi  the  plaintiff's  own  fraudulent  act : — 
Helil,  bad,  as  a  departure.  Hamilton  v.  DuvU, 
1  Q.  R.  490. 

To  an  avowry  under  a  distress  for  taxes,  the 
plaintiffs  pleaded  tiiat  the  house  and  land  men- 
tioned were  exempt  from  taxation,  being  vested 
in  her  majesty  for  the  public  use  of  the  province 
and  occupieil  as  a  custom  house.  Defendant  re- 
l)lied  tliat  the  assessment  was  not  struck  out  or 
rescinded  by  the  court  of  revision,  or  by  the 
county  judge,  nor  declared  by  either  of  them  to 
be  exempt.  The  plaintiffs  rejoined  that  the  pro- 
perty never  was  assessed  : — Hehl,  that  the  re- 
joinder was  not  l)ad  as  a  departure  from  the  plea, 
but  supported  it  against  the  replication.  Semble, 
that  departure  is  still  a  fatal  objection  on  de- 
murrer.    tShaw  v.Shaw,  21  Q.  B.  432. 

One  defendant,  0. ,  pleaded  that  he  had  paid 
up  his  shares  in  full,  and  had  made  and  regis- 
tered a  certiticate  as  re(iuired  by  the  act,  and 
had  done  the  same  in  the  time  and  after  the 
maimer  reijuired  by  the  act  to  free  him  from 
personal  liability  for  the  debts  of  the  company. 
The  plaintiffs  replied  that  the  certiticate  of  pay- 
ment mentioned  was  not  nuide  and  sworn  to,  nor 
registered  witliin  thirty  days  after  such  pay- 
ment, as  in  the  plea  alleged,  in  the  manner  by  the 
act  directed.  Defendant  ( ).  rejoined,  on  equitable 
grounds,  that  before  the  debt  in  the  declaration 
mentioned  was  contracted,  and  before  this  suit, 
he  had  paid  his  shares  in  full,  of  which  the 
pLaintiffs  had  notice,  and  that  he  registered  the 
certificate  of  payment  as  soon  as  he  knew  that  it 
was  required  by  the  act  : — Held,  that  the  re- 
joinder was  bad,  as  being  a  departure  from  the 
plea.    McKenzieet  al.  v.  Dewan  et  al.,  36  Q.  B.512. 


18.  Other  Cases. 

When  a  defence  should  be  specially  pleaded, 
tjie  coi-rt  will  not,  with  the  consent  of  the 
purtii'i'  ."dmit  evidence  of  such  defence  under 
Ihe  ^'cuuTal  issue.  Lowjworth  v.  McKay  et  al., 
«  O  S,  149. 


That    the   defendant   is    not    guilty    of 
"grievances,"  instead  of  the  "  trespassfs,"  J 
])lea  in  trespass,  was  bad  on  special  demiitf. 
Clute  v.  McPhn-Mm,  (i  ().  S.  64(). 

A  declaration  Hied  in  H.  T.  1842,  but  s.[  , 
after  T.  T.,  when  certain  new  rules  cuiiiu  <^ 
force,  must  be  pleaded  according  to  tliose  i 
rules.     Clarke  v.   White,  M.  T.  7   Vict. 
Jones. 

Action  on  a  bond.     Plea,  that  it  was  ulitair.^j*^ 
by  H.  and  others  in  collusion  with  hini,  by  fr,:_5<f| 
&c.     Replication,  that  it  was  not  obtaint.l  S 
fraud  of  H.  (UK/otliors,  &c.  : — Held,  good,  th.-lffi 
not  in  the  disjunctive.     Turner  v.  Hatn,  fli,Kf 
255.     See,  also,  Miller  v.  Ilatiiillon,  1  (,>.  W.ii^ 

Plaintiff  declared  that  the  defendant  Ims 
leaded   to  him  certain  premises,   undurtodfej 
make  certain  improvements,  ))ut  failed  t(]  ( 
Defendant   pleaded   that    he   did   not    lease  j 
alleged.     The   instrument   when  produced 
peared  not  to  be  a  lease,  although  it  was  so  cajl 
in  the  writing  : — Held,  that  the  plea  slmuli  j 
taken  as  being  in  effect   a  denial   only  of' 
writing  as  set  out,  and  tliat  the  plaiutiil ! 
entitled  to  succeed  on  the  issue.     Curmrii)i\ 
Murjihy,  15  Q.  B.  2(53. 

Assumpsit  for  rent-     Plea,  that  after  the ; 
mise  the  estate  became  vested  in  the  juiii,;- 
officers  of  her  majesty's  onlnance  by  virtst 
7  Vict.  c.   11,  and  thereuimn  the  estate  ni: 
plaintiff  ceased  and  was  determined  :    tlint  :J 
said  principal  officers  gave  the  defendant  n' 
of  this  change  in  the  title,  and  not  to  pay  ; 
the  rent  to  the  plaintiff';  and  the  defi'inlantl 
now  liable  to  them  for  the  use  and  oceuiiatii.sl 
the  premises  : — Hehl,  that  it  was  not  nectsii 
to  negative  in  the  plea  any  promise  fnimj 
said  principal  otKcers  to  the  plaintiff  (it'ak 
or  conveyance  of  the  premises,  even  if  the  stid 
required  them  to  grant  it,  for  that  such  ui 
terest  should  have  been  replied  by  the  jilainsj 
Cunnini/liam  v.  Duane,  9  Q.  B.  274. 

Observations   on  the  premature  introdiicij 
into  tlie  declaration  of  an  averment  as  tu 
six  months'  limitation  of  time  for  suing,  insiJ 
of  leaving  it  to  be  pleaded  by  defendants.   l\ 
deij  V.    Weiftern  Assurance  Co.  ( Limitidj, 
P."  597. 

Semble,  that  the  plea  in  this  case  was  td 
because  pleaded  as  a  defence  for  all  the  ilea 
daiits  when  it  was  a  defence  for  one  diilyj 
reason  of  the  facts  pleaded.  Moore.  H  all 
Ourneijet  al.,  21  Q.  B.  127. 

As  to   reference  in  one  count  or  pleab 
statements  in  another.    See  Beaton  v.  .Ifr-Ana 
T.  T.  1  &  2  Vict.  ;  Cilii  Bank  v.  Macdmm[\ 
C.  P.  215  ;  Eadus  v.  Doiujall,  14  C.  P.  3M. 

Held,  that  the  fact  of  there  being  a  plea  m^ 
record,  raising  the  question  of  sufficiency  oil 
stamps  on  the  note  sued  upon,  was  uotiiea 
aarily  of  itself  notice  of  the  insufficiency,  »j 
to  create  a  knowledge  at  that  time ;  and  parti 
larly  where,  as  here,  the  plea  did  not  slicwi 
the  particular  fault  was.  Boyd  v.  Matr,  ilfl 
P.  21. 


III.  Declarations. 
1.  Conunencevient  and  Conclusion. 
Declaration  on  an  award,  concluding  »| 
debt : — Held,  bad,  on  demurrer,  as  an  iut'oi 


tMHsra^a 


nation  on  the  bond  of  submission. 

is  n..  LTound  of  special  demurrer  that  in  the 
imencomeut  <.f  his  declaration  the  plaintiff 
rs  in  iierson  and  the  dcliration  is  signed 
conclusion  by  a  party    is  his  attorney. 
V.  liunilKuii,  2  Q.  B.  'JUl. 
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Lflarati-n  against  executors,  averring  that 
Iction  had  accrued  to  the  plaintiff  to  demand 
lom  ikfcndiuits,  executors  as  aforesaid,  &u.._ 


'from  the  defendants,  as  executors 
).l.    Ferrie  v.  Join'.i  ct  dl.,  T)  Q.  B.  504. 
a  declaration  was 


end  of 
leia,  goo' 

[n  improper  conclusion  to 
Klcrountl  of    special    demurrer.      Jlitrl  v. 

f7Q.B.41(>. 
declaration  filed  under  and  pursuant  to  sec. 
Ef  C  !>.  L'.  C.  c.  22,  and  not  sliewing  at  its 
neiiccinent  the  date  of  issue  of  the  writ  as 
iiircd  l)y  sec.  85  of  the  same  act,  js  irregular. 
|fci/ V.  Staunton  et  al.,  I)  L.  J.  158. — C.  C. — 
irison. 

85  (if  ('.  Ij.  I'-  -^ct  is  obligatory,  and  a 

ati()U  was  set  aside  because  it  did  not  com- 

)y  sliewing  whether  the  plaintiff  sued  in 

,r  by  attorney.     Mnnck  v.  Xoii/uoood,  2 

j;  S. -'(J8.— C.  L.  C'lianib.— Draper. 


2.  y(t)iie.'<  of  Pdiiies. 
(a)  I»  Aclioii.'<  (Ipmrally. 

I  assumpsit  the  omission  in  tlie  declaration 
Ihe  statement  to  whom  the  promises  were 
le  can  be  objected  to  only  on  special  demur- 

'iUlhr  V.  Miiiiro,  E.  T.  2  A'iet. 

I  plea  of  misjoinder  in  abatement  is  bad  on 

nrror  if  it  state  only  the  initial  letters  of  the 

tian  name  of  the  party  not  joineil.  llastimjs 

\kntii>wn,  M.  T.  3  Vict. 

here  a  plaintiff   sues   in   a   representative 

cter,  the  cause  of  action  must  be  stated  in 

eolaration  to  liave  accrued  to  him  as  such 

cutitive,     Ifnm  v.  Maddm,  5  O.  S.  729. 

itake  ill  inserting  the  word  plaintiff  in- 

loi  (lefemlant  is  not  fatal,  even  on  special 

terror,  when  it  is  quite  clear  that  the  latter 

teiiiled,  but  the  court  may  read  the  jjlea 

!liu  right  word  had  been  used.     O'Donnell 

tuijhlU,  11  Q.  B.  441. 

lis  not  irregular  to  omit  in  the  declaration 

I  of  the  parties  named  as  defendant  j  in  the 

anil  if  it  were,  a  demand  for  security  for 

[after  declaration  served  would  be  a  waiver. 

iM"   V.    RiUbi,  13  Q.  B.  197.     See  Tml 

ii«o,  2  P.  R.  G3. 

claration  which  omits  the  name  of  the 
ifl'  in  its  commencement  is  irregular.  Hart- 
PMaii,  5  P.   K.  2(54.— C.  L.  Chamb.— 
('.  C.  it-  P. 


3.  Venue. 
(a)  Where  to  be  Laid. 

tail  information  for  an  intrusion  the  venue 

ibe  laid  in  any  district.     Attorney-General 

Kkdiukr,  M.  T.  7  Will  IV. 

Idi' '  on  recognizance  of  bail  the  venue  must 

in  the  county  where  the  recognizance 

of  record.    Duffy  v.  Arnold,  14  Q.  B. 


B.  387  ;  McFarlnne, 
e  V.  Ihtrruwn,  10  C. 


610 ;  Smith  v.  liimeU,  8  Q. 
V.  Allen,  4  0.  V.  438;  Dam 
P.  172. 

The  crown  has  the  right  in  a  civil  action  to 
lay  the  venue  in  any  county.  Where  the  recog- 
nizancu  is  removed  into  one  of  the  superior 
courts  at  Toronto,  the  united  counties  of  York 
and  Peel  are  the  proper  counties  in  whicli  to  lay 
the  venue,  iieijina  v.  Shijiiiian,  (5  L.  J.  10. — 
C.  L.  L'liamb. — Robinson. 

An  action  against  a  municipal  corporation  for 
not  keeping  a  road  in  repair  is  local.  Fi  rijiisoil 
V.  Coriioration  of  thi-  Toiciinhi/)  of  Jlniriek,  25  Q. 

B.  547. 

Under  the  C.  L.  P.  Act,  a  plaintiff  in  a  tran- 
sitory action  may  issue  his  writ  in  an  outer 
county,  and  lay  his  venue  in  the  county  of  York 
or  in  any  other  (uiter  county.  St.  John  v. 
WrotKj,  2  P.  R.  272.— P.  C— Richards. 

See,  as  to  the  previous  practice,  Crauford  v. 
Ritrhie,  Tay.  84 ;  ll'iY/v  .<  v.  M(i.i,'car,  1  P.  R. 
46;  O'reen  v.  Jlorton,  2  L.  J.  213. 

It  is  not  irregular  to  state  the  venue  in  the 
nisi  prius  record  witliout  having  stated  it  in  any 
previous  proceeding.  Jicijitia  v.  tShijuiiiiii,  ti  ll 
J.  19. — C.  L.  Chamb. — Robinson. 

Declaration  for  the  amount  of  ten  sh.ares  of 
.€10  each  in  the  Port  Hope,  Lindsay,  and  Heaver- 
ton  R.  W.  Co,,  alleging  a  judgment  recovered 
in  the  court,  and  a  li.  fa.  goods  returneil  in  one 
county  nulla  bona.  Upon  demurrer — Held,  that 
the  judgment  recovered  in  the  court  in  Toronto 
was  not  the  foundation  of  the  action,  and  there- 
fore the  venue  was  not  local.  Jenkins  v.  iVil- 
cock,  11  C.  P.  505. 

Plaintiff  having  issued  his  writ  f>ut  of  the 
office  of  the  clerk  of  process  for  the  county  of 
York,  against  the  defendant,  mayor  of  tlie  town 
of  (iuelph,  in  the  county  of  Wellington,  for  the 
omission  to  do  an  act  he  was  in  ids  oliicial  capa- 
city legally  bound  to  perform,  whereby  the 
plaintiff"  was  damnitied,  tiled  and  served  his 
declaration  with  the  venue  laid  in  the  coiintj'  of 
Wellington.  Defemlant  moved  to  set  aside  the 
service  of  the  writ  and  dechiraticm,  on  the 
ground  that  the  cause  of  action  was  local,  and  it 
was  necessary  that  the  writ  for  the  coinnience- 
ment  of  the  suit  should  have  been  sued  out  from 
the  office  within  the  proper  county  :  -Held,  1. 
that  actions  against  public  officers  for  anj'  thing 
done  or  omitted  in  the  execution  of  their  respec- 
tive offices  must  be  laid  in  the  county  wherein 
the  cause  of  action  arose.  2.  That  a  defendant 
is  bound  to  act  promptly,  and  to  raise  the  objec- 
tion to  the  writ  at  tlie  first  opportunity,  which 
could  be  done  by  an  application  to  a  judge  for 
particulars  of  plaintiff'  s  demand,  when,  if  ad- 
vised, he  could  apply  to  stay  proceedings,  ■iem- 
ble,  a  defendant  by  his  appearance  to  a  wi.i  in 
general  cures  all  defects.     Moran  v.  Palmer,  13 

C.  P.  450. 

(b)  Mode  of  Taking  Advantage  of  Wrong  Venue. 

Where  interlocutory  judgment  had  been  signed, 
and  a  summons  to  set  it  siside  discharged,  and 
damages  assessed,  the  court  refused  to  set  aside 
the  declaration  for  having  laid  the  venue  in  a 
county  different  from  that  in  which  the  summons 
was  taken  out.  Wilson  v.  The  Municipal  Council 
of  the  Town  of  Port  Hope,  10  Q.  B.  405. 
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A  (leclarntion  Inyiiig  tlio  vcnuo  in  tho  nnitcil 
coiintiea  uf,  &c.,  iii  bud  (in  special  duniurrer. 
JVe^oH,  ,C'c,  liiittd  Co.  V.  /lukx,  4  C.  1'.  281. 
And  on  gunural  dcunirrur  aluo.  Bank  oj  Vpiier 
Canada  v.  Owin,  2(5  Q.  B.  154, 

A  sinnniona  was  sued  out  liefore  the  separation 
of  Ontario  from  York  and  Peel,  directing  defen- 
dants to  aojiear  in  the  united  counties.  It  was 
not  served  until  after  the  separation,  and  the 
venue  in  tlie  declaration  was  laid  in  the  three 
united  counties.  A  demurrer  for  this  cause  was 
—Held,  not  frivolous.  J'ldjiiin  v.  Smith  et  al., 
1  V.  1!.  228.     C.   L.  Chand..  — Robinson. 

The  declaration  on  a  recocni/ance  of  bail  to 
tlie  limits  alleged  to  have  been  taken  in  the 
County  Court  of  Bnint,  laid  the  venue  in  the 
county  of  Haldimand  : — Held,  ground  of  general 
demurrer.     Dance  v.  Burrowx,  10  C.  P.  172. 

Where  the  objection  to  venue  appears  on  the 
face  of  the  declaration,  the  defendant  should 
demur  ;  he  cannot  iiinist  on  a  nonsuit,  nor  after 
verdict  can  he  arrest  the  judgment,  the  objection 
then  being  cured  l)y  the  statute.  Fenjuson  v.  Cdv- 
poratioii  of  the  Toirnnhi/)  of  Hoiricl:,  2;")  Q.  B.  547; 
Irwin  v.   Corpurat'ton  of  /irail/ord,  22  C.  P.  18. 

If  the  declaration  does  not  state  the  situation 
of  the  premises,  it  will  be  assumed  to  be  of  the 
venue  in  the  margin,  but  no  objection  will  lie 
unless  the  (juestion  of  locality  is  brouglit  up  by 
the  plea,  so  as  to  create  a  variance.  Ferijuson 
V.  CorimrutioH  o/Jfowich,  25  Q.  B.  547. 

A  defendant  objecting  that  the  cause  of  action 
is  local  and  the  writ  sued  out  in  the  wrong 
county,  is  bound  to  fvct  jiromptly,  and  to  raise 
the  objection  to  the  writ  at  the  first  opportunity, 
■which  can  be  done  by  an  application  to  a  judge 
for  particulars  of  plaintiff  s  demand,  when,  if 
advi.scd,  ho  can  apply  to  stay  proceedings. 
Muran  v.  Pulniii;  13  (J.  V.  450. 

Seinble,  a  defendant  by  his  appearance  to  a 
writ  in  general  cures  all  defects.     lb. 

See,  also,  Brown  v.  S/iar,  5  Q.  B.  141. 


(c)  Uthcr  Cases. 

Held,  that  no  venue  need  be  stated  in  the 
margin  of  a  judgment  roll  on  default  of  appear- 
ance. Bank  of  Montreal  v.  Harrison,  4  P.  K. 
331.— C.  L.  (,'luunb.— Draper. 

The  fact  of  a  different  county  being  inserted 
as  the  venue  in  the  copy  of  declaration  served, 
is  no  ground  for  setting  aside  notice  of  trial  for 
the  county  inserted  as  the  venue  in  the  declara- 
tion filed.  Brown  v.  Blarkwill,  6  P.  R.  165.— 
C.  L.  Ghamb.— Dalton,  C.  C.  <0  P. 

A  summons  to  set  aside  a  declaration  (the 
venue  being  laid  in  the  proper  county)  on  the 
ground  that  the  writ  was  issued  in  a  local  action 
m  the  wrong  county,  was  discharged,  the  defen- 
dant having  duly  appeared  to  the  writ.  Warcuj) 
V.  Oreaf  Western  U.  W.  Co.,  0  P.  E.  250.— C. 
L.  Chamb.— Dalton,  C.  C.  t(:  P. 

See,  also,  Brown  v.  Shea,  5  Q.  B.  141, 


4.  Change  of  Venue. 

(a)  QeneraUij. 

[See  C.  L.  P.  Act,  s.  sees.  154,  155,  R.  S.  O.  c. 
SO,  and  Jiule  19,  of  T.  T.  ISSti.] 


It  is  within  tho  discretion  of  a  judge  citli.J 
change  the  venue  or  luit  on  the  oniinary  gnm,  Mj 
as  he  thinks  will  further  the  ends  of  just,-.'^ 
Special  grounds  may  be  shewn  why  venui;sl,/ 
not  be   changed   oi;    *he   ordinary   apjili,;,. 
Cruvi/i  V.  Crew,  4  L,   J,    20.— C.  L.  Cluiu,; 
Hagarty. 

A  plaintiff  will  not,  in  general,  be  alldw..: 
change  his  own  venut!  to  a  C(unity  in  wlijr;, 
might  have  laid  it  in  the  first  instance,  i,,. 
onler  to  avoid  the  conseijuences  of  liis  owiiii. 
or  laches.  Bnrton  v.  Nowlan,  4  L.  J.  20'  l| 
cer  V.  Voijht,  3  1*.  B.  94.-0.  L,  Ciian'i 
Hagarty, 

In  all  transitory  actions  the  venue  mv 
chanced  by  either  plaintiff  or  defendant,  , ;', 
shewing  to  the  court  or  judge  a  rcasi.iu 
grouiul  therefor.  Mercer  v.  Voi/ht,  4  I,.  ,|  M 
— C.  L.  Chand). — Hagarty  ;  lileaklei/  v.  Ea. 
9L.  J.  23.— 0.  L.  Chamb.— Hagarty. 

In  proceedings  at  suit  of  the  crown  the  v^ 
is  never  changed  at  the  inat.anee  of  the  defmi, 
unless  the  attorney-general  consents.  Uemi 
Shijwian,  (i  L.  J.  1!).— C.  L.  Chamb.— Kobinj 

A  judge  has  no  power  to  change  the  veiiiKv| 
the  order  granting  the  writ  of  certiorari  ti 
move  a  cause  from  the  County  Court :  it  sWj 
be  a  substantive  motion,  when  the  plaiiitii! ' 
shewn  where  he  will  lay  his  venue  an,,; 
cause  has  been  removed.     Patcrson  v.  •'inir 
C.  P.  525. 

The  plaintiff  is  dominus  litis  and  ciititlrJ 
lay  the  venue  where  he  jdeases,  subjett  t,: 
rules  of  court.  The  court  will  not  (Iciirivei 
plaintiff  of  this  right,  uidess  there  is  a  iiiati 
preponderance  of  convenience  in  a  trial  atl 
place  to  wliich  it  is  sought  to  be  changed.  Vl 
v.  Boyd,  3  P.  B.  374.— C.  L.  Chamli.-jJ 
ards. 

When  the  place  where  the  cause  of  action  si 
and  the  place  of  residence  of  the  defendant  J 
his  witnesses  concur,  a  change  of  veinie  winl 
ordered  to  such  county,  although  the  iilaintf 
witnesses  reside  where  the  venue  is  laid.  //i< 
v.  Smith,  ()  P.  11.  !).— C.  L.  Chamb.-  Dai 
C.  a  <t-  /'. 

In  moving  to  change  the  venue  the  fact  i 
one  party  lives  out  of  the  jurisdiction  d(«s| 
affect  the  ecpiities  between  the  parties.  .|J 
V.  Smith,  G  P.  R.  ()2.— C.  L.  Chamb.-KjlJ 
a  C.  <L-  P. 

See,  also,  ConoUy  v.  McCann,  2  L.  .1.  Z. 


(b)  ///  n'hat  Actions. 

The  court  will  not  change  the  venue  ii 
action  upon  a  ))ond  conditioned  for  the  ifia 
ance  of  an  award,  without  special  gn 
Lossimj  V.  Horned,  Tay.  83, 

In  an  action  on  the  case  against  carrieil 
venue  cannot  be  changed  on  the  cdniiumf 
davit.  Ham  v.  McPherson  et  al.,  M.  T.  of 
—P.  C — Jones. 

In  trespass  to  the  realty  situate  in  tlief 
of  Peel,  the  venue  was  laid  in  the  county  J 
city  of  Toronto.    An  application  to  eli:uijt| 
venue  to  the  former  county  was  refused,  i 
is  the  common  affidavit  sufficient  in  suchil 
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.,,,  V   The  Cn-pornfwn   of  U,,-    Township  of 
Wilatm. 


(,.)  When  Applied  for. 

I,fl  court  will  not  chjvn«o  the  yemio  on  the 
F  of  ,  n  ..f  tlic  l.laintitf  after  lastio  jrnned, 
tr       e  V  ifoial  ground   he   laid   for   it. 

ffov. //i-,:^*>■>^•30S• 
L  ai-Dli^-'ition  on  spouial  grounds  to  change 
C  «¥onl(l  not  he  made  betore  plea  pleaded. 

Jraper. 

Lmhlo  tl.it  an  application  for  change  of 
f,«  \)e'f()ru  appearance  entered  is  irregular. 
^^.  VvLh*-,  4  1-.  K.  271).  -C.  L.Chamb. 
Jraper. 

Intil  after  appearance  a  defendant   has   no 

nev'iu  the  cause,  and  an  alKdavit  by  a  pei- 

Icalliiit!  himself  such  was  tlierefore-Held, 

tticitiit  to  .support  an  application  to  change 

Iveiuie.     Attnrw!/-<l>'iiend   v.  McLaclilin,    5 

,  (>;<.— P.  ('.—Wilson. 

Mi-D'iiiii'llt  V.    The  Prorincial   Insurance 
l2  L  .1.  y<-  '«•  104.  P-  277y. 


(d)    /' '  avoid  Delay. 

L  occurrence  of  an  accident  preventing  the 

of  a  cause  where  the  venue  is  laid,  (e.  a., 

onal  inability  of  the  judge)  is  a  ground  for 

iijiiiL'  the  venue,  in  order  to  save  dehiy,  es- 

■Ily  when  prospective  d'.fiiculty  of  obtaining 

lessuL',  and  the  peeulia  ■:  position  of  some  of 

barties  to  the  .suit,  render  the  ol)taining  of 

Ke  uuich  more  expensive  and  troublesome, 

\  even  doubtful,  if  trial  deferred.    McDonidl 

■onmal  Ins.  C'c,  5L.  J.  18(5.-0.  L.Chamb. 

kbinsun. 

[  an  action  on  a  note,  with  the  venue  laid  in 
bd,  and  non  fecit  pleaded,  the  plaintifl'  swore 
Iniiless  he  could  try  the  case  at  the  winter 

»  in  Toronto  he  would  be  very  likely  to 
uiis  debt,  and  that  from  conversations  with 
hdant  he  believed  the  plea  was  put  in  for 
fonly.  No  affidavits  were  filed  in  answer : — 
1,  sufficient.  Mercer  v.  roijt,  3  P.  R.  94. 
;  L  Cliamb.— Hagarty.     See  also   BUakU'ij 

\ttun,  !t  L.  J.  23.— C.  L.  Chamb. —Hagarty. 

tere  the  record  did  not  reach  the  assize 
in  time  to  be  entered,  the  plaintiflF,  on 
ng  that  due  diligence  had  been  used,  and 
"  he  (lid  not  get  down  to  trial  before  the 
*ize3  he  would  be  in  danger  of  losing  his 
Mas  allowed  to  change  the  venue,  so  as  to 

f  tlie  trial  at  the  spring  assizes,  on  payment 
.  t  of  the  day,  costs  of  the  application,  and 
itra  expense  occasioned  to  defendant  by 
haiige.  LucHs  v.  Taijlor,  4  P.  R.  99.— C. 
ainh.— A.  Wilson. 


|b)  To  Save.  Expense  and  Inconvenience. 

\  court  will  not  change  the  venue  where  a 
^  is  defendant,  on  the  ground  that  he  can- 
end  at  the  trial.   Brock  v.  McClean,  Tay. 


It  is  no  gronn<l  for  changing,  that  a  person 
rcipiired  as  a  witness  at  one  a.<<siz(!  will  l)e  an 
associate  at  another,  and  that  fnini  the  distance 
he  cannot  attend  both.  Smith  v.  Jackson,  M. 
T.  1  Vict. 

Where  the  number  of  parties  to  a  suit  is 
greater  on  one  side  than  the  other,  the  majority 
cannot  have  the  venue  changed  to  the  county  in 
which  they  reside  (not  being  that  in  which  the 
cause  of  action  arose),  because  they  are  to  bo 
examined  as  witnesses  on  their  own  behalf. 
Itose  V.  Cook.  2(!.  [i.  (Ihaiiib.  204.— Burns. 

Venue  will  not  be  changed  on  acc(uiut  of  a 
trilling  adtlitional  oxi>en8e  in  trying  the  cause 
where  the  venue  is  laid.  Steintrt  v.  Johnstone,  4 
L.  J.  21.— (;.  L.  Chamb.— I>raper. 

If  it  be  made  to  appear  that  there  will  be  a 
great  waste  of  costs  in  a  trial  whore  the  venue 
is  laid,  and  much  saving  of  costs  in  trying  it 
where  it  is  sought  to  change  the  venue,  the 
judge  may  in  his  discretion  make  the  order.  In 
this  case  the  judge  was  not  sati.stic<l  that  there 
would  be  a  waste  of  costs  l)y  reason  of  a  trial  in 
the  county  where  the  venue  was  laid,  and  so  on 
that  ground  he  declined  to  change  the  venue. 
.1^00)- V.  Jioyd,3  V.  \{.  374.— C.  L.Chamb.— 
Richards. 

A  defendant,  when  applying  to  change  the 
venue  on  the  ground  of  the  preponderance  of 
convenience  and  expense,  should  suggest  in  his 
atliilavits  the  number  of  witnesses  tlie  plaintiff 
is  likely  to  call,  and  where  they  reside.  Dia- 
mond v.  Oral/,  5  P.  R.  33.— C.  L.  Chamb.— 
Gwynne. 

The  venue  will  not  be  changed  when  there  is 
no  great  preponderance  of  convenience,  merely 
on  the  ground  that  the  cause  of  action  arose  in 
the  county  to  which  it  is  sought  to  change  the 
venue.  T!ie  place  where  the  cause  of  action 
arose  is  merely  a  circumstance  in  the  discussion, 
and  of  no  importance  as  compared  with  the  pre- 
ponderance of  convenience.  Oihnnur  v.  Strick- 
land, ()  P.  R.  2r)4.— C.  L.  Chamb.  — Dalt(m,  C. 
V.d-P.,  Hagarty. 

8ee,  also,  Blackburn  v.  Cameron,  .5  P.  R.  341, 
p.  2780  ;  Roche  v.  Patrick  .')  P.  R.  210,  p.  2779; 
Harper  v.  Smith,  G  P.  R.  9,  p.  2776. 


(f)   To  Secure  a  Fair  Trial. 

Where  the  venue  is  changed  at  defendant's 
instance  in  an  action  brought  by  a  municipal 
council  in  their  own  county,  on  the  ground  that 
all  the  inhabitants  are  interested  in  tne  suit,  and 
.an  impartial  trial  cannot  be  had,  defendant  will 
be  ordered  to  pay  costs  of  the  application,  and, 
in  any  event,  the  extra  mileage  of  plaintiffs'  wit- 
nesses ;  and  in  the  event  of  defendant  succeed- 
ing, he  shall  not  tax  against  plaintiff  the  extra 
mileage  of  his  own  witnesses.  Municipal  Council 
of  Ontario  v.  Cumberland  el  al.,  3  L.  J.  11. — 0. 
L.  Chamb. — Draper. 

The  refusal,  upon  good  grounds,  of  the  judge 
appointed  to  hold  tue  assizes  for  a  particular 
county  to  try  a  cause  wherein  the  venue  is  laid 
in  that  county,  is  a  ground  for  changing  the 
venue,  especially  when  the  difficulty  of  obtaining 
witnesses  to  attend  at  the  place  where  the  venue 
is  laid,  coupled  with  the  fact  that  three  trials 
were  had  in  that  county,  each  of  which  resulted 
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in  favour  nf  (k'fcndanta,  and  each  of  wliicli  ver- 
dicts wan  si't  asidt!  liy  the  court,  reiulers  tlie 
ol)tainiiig  of  a  just  verdict  inucli  more  ditKeult 
tliaii  olnewlierc.  Hut  in  Hiich  a  caae  ]ilaintit}ii 
apiilyiii;,'  for  a  cliaiii,'(!  of  venue  will  l)e  ordered 
not  oidy  to  pay  tlic  uxtia  cimtH  to  which  such 
defendants  may  he  juit  liy  the  ciuinge  of  nlacc  of 
trial,  but,  in  tiie  event  of  siicceHS,  ordered  not  to 
tax  againnt  defendants  the  increaaed  cost  of 
having  a  trial  iu  the  jilace  to  which  a  change  of 
venue  is  desiretl.  llmii  ft  iix,  v.  La.s/i'r  ct  al., 
10  L.  J.  74.     C.  li.  ('hand).  -Morrison. 

The  fact  that  the  (juestion  for  trial  in  an  inter- 

tileader  issue  is  tlie  alleged  insolvetiey  of  a  mem- 
>er  of  ]>arliament  ut  tiie  time  of  an  alleged 
assignment  of  road  stock,  coujiled  with  the  cir- 
cumstance that  one  of  the  jiarties  to  the  suit 
contesting  the  ipiestiou  of  insolvency  is  a  luilitical 
opponent  of  his,  is  not  a  ground  for  a  change  of 
venue,  although  it  he  shewn  that  a  verdict  was 
rendered  which  tlie  court  afterwards  set  asiile  ; 
but  rather  a  ground  for  the  summoning  of  a 
special  jury.  Sulli  r  v.  McLiimI,  10  \j.  J.  70. — 
C.  L.  Cliamb. — Morrison. 

QuR're,  whether  the  circumstance  of  defendant 
being  a  county  judge  is  not  in  itself  sufficient  to 
give  a  plaiutitF  the  right  to  have  the  place  of 
trial  changed  on  grounds  of  public  policy. 
Anon.,  41'.  It.  SIO.-C.  L.  C'hanib.— Draper. 

The  suggestion  that  the  defendant  could  not 
obtain  a  fair  and  impartial  trial  in  the  county 
was  not  made  out  in  this  case  to  the  satisfaction 
of  tlie  judge,  and  on  that  ground,  as  well  as 
others  mentioned  in  the  case,  he  refused  to 
change  the  venue.  Mtior  v.  lioyd  et  id.,  3  P.  11. 
374.— C.  L.  ('hand).— Itiehards. 

In  an  action  against  an  insurance  company,  it 
appeared  that  the  plaintiffs'  claim  had  been 
much  discussed,  and  the  conduct  of  the  defen- 
dants severely  remarked  upon  in  newspapers  in 
the  county,  and  in  the  vicinity  of  the  county  in 
which  the  venue  was  laid  : — Held,  that  this 
would  have  been  a  sufficient  reason  (upon  the 
facts  as  proved)  for  granting  a  change  of  venue, 
if  the  ajiplication  had  been  made  more  promptly  ; 
but  as  the  defendants  had  unnecessarily  delayed 
for  several  weeks,  and  applied  only  a  few  days 
before  the  commission  day  of  the  assizes,  the 
application  was  refused.  McDonaqh  et  al.  v. 
rnmnchd  Jnn.  Co.,  2  L.  J.  N.  S. '  104.— C.  L. 
Chamb. — A.  \\'ilson. 

An  application  to  change  the  venue  in  an 
action  for  libel,  to  a  county  where  the  cause  of 
action  arose  and  the  witnesses  resided,  whereby 
there  would  be  a  great  saving  of  expense,  was 
opposed  on  the  gronnil  that  a  fair  trial  could  not 
be  had  in  such  county,  owing  to  alleged  pre- 
judices againdt  the  plaintiff  arising  from  politi- 
cal excitement  occasioned  by  an  election  held 
there  three  years  previously  : — Held,  that  the 
venue  must  be  changed,  the  action  being  for 
a  private  injury  and  not  a  matter  of  public  in- 
terest, and  the  probabilities  of  the  case  being 
against  the  belief  that  a  fair  trial  could  not  be 
obtained,  as  alleged  ;  and  the  preponderance  of 
convenience  and  expense  being  greatly  in  favour 
of  the  change.  Jioclie  v.  Patrick,  5  P.  K.  210. — 
C,  L.  Chamb.— Dalton,  C.  C.  Jb  P. 

When,  in  an  action  for  libel  in  a  newspaper, 
the  plaintiflf  lays  the  venue  in  a  county  cUstant 
from  that  in  which  the  paper  is  published  and 


the  i)artieH  reside,  bo  that  the  trial  may 
from  local  iutlucnccs,  it  will  not  be  clinii),'»|] 
the  county  in  Avhich  the  cause  of  acti<iii  ;i,J 
merely  because  it  would  be  more  conveiiiwit^ 
less   expensive    to    try   the    ca.se    in    tliu  I; 
county.     The  obtaining  of  a  fair  trial  nniHt* 
bear  every  consideration  of  mere  convuniu 
Hhtrkliiini  v.  I'll  nil  run  <l  iil.,  r>  P.  1{.  114,  ~(j 
Chaud).  "Oalton,  f.  ('.  .0  P. 


(g)  f'/iuni/iny  Bark. 

After  the  venue  has  been  changed  at  the -I 
stance  of  defenilant,  the  court  will  not,  ya/m 
under  very   special    circumstances,    alluH  -M 
plaintiff  to  amend  his  declaration  so  as  tn 
It  liack.     Smith  v.  Cotton,  1  (I.  1$.  .'«):.-   I'.tJ 
Jones. 

A  venue  once  changed  will  seldom  be  lAoA 
l)ack  again,   without  a  peremptory  uinlirtat: 
by  the  idaintiff.       Cnrrall    v.     Ti/koh,    1  (.'. 
Clianib.  48. — Macaulay. 


(h)  Otiier  Cuiies. 

Though  an  order  to  change  the  venue  Ims  b 
granted  and  served,  unless  the  venue  lif  in;, 
changed  by  taking  out  the  rule  and  iiiiikin.  : 
alteration  in  the  record,  the  plaintill'  is  at  lii»- 
to  proceed  to  trial  according  to  tin-  on- 
venue.  JJurnlii/  v.  Jlornliy,  3  Q.  15.  •J74;; 
Nair  V.  Shaldon,  Tay.  SDci. 

On  the  28th  September  an  order  was  iu,i(l,j 
change  the  venue  from  Brant  to  Oxford 
rule  was  taken  out  until  the  llth  Octobur,  at  I 
was  not  served  until  the  13th.     The  assizii] 
Brant  were  then  sitting,  and  the  case  \\,i,j 
tered  for  trial  there.     The  plaintiti'  coutiiHH 
on  the  docket  notwithstaiuiing  the  ordtr,  1,e| 
was  not  tried,  owing  only  to  want  of  tiuic.  i 
was   then   entered   again  at  Brant  at  tlio  i. 
assizes,  and  a  verdict  taken,  defendant  iint  j 
pearing ; — Held,   that  the  plaintift'  sliimH 
have  gone  to  trial  at  Brant  after  service  oit 
order ;  and  the  verdict  was  set  aside,  hut  i 
out  costs,   as   the  defendant  ha<l  been  giiilttj 
laches  in  not  making  the  service  sooner,  ii 
horn  V.  Carroll,  14  Q.  B.  480. 

A  venue  may  be  changed  by  plaintiff  ii  !i 
by  mistake  in  tlie  wrong  county.  The  prJ 
order  is  to  amend  the  declaration  by  chani 
the  venue.  Such  amendment  may  be  made  3 
plea.  Richardmn  v.  Daniels.  3  L.  .1.  205.- 
L.  Chamb.  — Draper  ;  Mercer  v.  Voijht,  4  \\ 
47.— C.  L.  Chamb.— Hagarty. 

Formerly  this  could  not  be  done.  8ee  I  (diji 
V.  Hubbs,  1  C.  L.  Chamb.  76. — Macaulay. 

The  evidence  given  by  the  plaintifl'  in  thisa 
was  held  not  a  suthcient  compliance  \ritlil 
usual  undertaking  on  changing  the  venue.  Id 
V.  Barroio,  10  Q.  B.  349. 

In  an  action  against  a  bailiff  of  a  di visinn  a, 
the  venue  being  local  was  by  mistake  laid  in  ij 
wrong  county,  and  the  plaintiff  diseoverinjl 
mistake  did  not  go  to  trial  in  pursuance  of  j 
notice.  Cross  rules  having  been  obtaineii 
plaintiff  was  allowed  to  amend  by  changing  a 
venue,  and  the  defendant's  rule  for  judgmeBtl 
in  case  of  nonsuit  was  discharged,  on  tliep 
emptory  undertaking,  and  on  payment  of  i 


Tiiil  may 

it  l)e  cliaii^'f,  J 
of  nctidii  ;ir>i 

I!  COllVUIliellt^g 

w   in   till;  I; 
•  trial  nni«t 
ure  ciiiivtuiiiit,^ 
I'.  K.  34.-C 


laiigod  at  tilt  :1 
;  will  nut,  HI,..''* 
,liccei,    allnu 
i(in  so  a^  li. ' 
B.  3!)7.     1' 

jliloni  lie  i|,,: 

itory  nuiliit  , 

Tyndii,    1  I 


le  veniir  lia- 
i  venno  liu  w. 
i  and  niakiii. 
lintilf  i«  iit  b- 

t     to     till'    (lli- 

i  Q.  15.  •J74;j 

iriler  was  inn';; 
;  to  Oxfimi 
th  Octoliii,  , 
.  ThuasM/,. 
tho  casf  w,,. 
.ntiti'  uiiiitiii\ 
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rant  at  th- 
lefendant  ii  ■. 
intifl'  hIkiuHl 
;er  service  niti 
asido,  liut»'' 
I  bei'ii  '^v:,':: 
,ce  sooner.   ■ 

plaintiff  i; . . 
|ity.  The  pr;! 
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Voijht,  4 ! 
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'  a  divisiniuorpi 
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n,  1  r.  H.  382.-1' 


ft  loeal  action  it  in  not  obligatory  nprm  tho 
,"  '  iuane  t -'iLTtlui  trial  to  be  had  in  the 

1  s  ine.^.f  the  ease,  a  eliaiiKo  to  a  eoiuity 
'  n■^nnU^  i.  d.eme,!  more  cmvenient  <.r  de- 
V.    Liitlii'r,    10   I'.  •!.  74. —O.  lj. 
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jnl>. 


Mdiri.son. 


Tovi-r,  '2  L,  J.  183  ;  Car- 


lo, nU».  Sni!/tfi<' y^ 


5.  Joiiukr  of  CountK. 
tnii'i-ln  i-'iinih  fmiiml  in  ilifcmit  foniiH  of 
,  niiil'l  nil'  >><■  'ji'iiK'il ;  liiit  l>!l  C.  L.  P.  Ar  , 
I!  S.  (>.  c.  ■'''>,  '/"■*  rtiilrktion  U  now  done 

fy  iri'll.] 

Le  emiiit  foi  .slander  stated  a  cause  of  action 

tuiii"  to  the  plaintitl's  as  partners,  as  being  an 

to  tlieiii   ill    their  joint  business  ;  other 

1  charged  defendant  with  imputing  forgery 

idaiii"till«.     'i'l'»^  iniimtation  of  forgery  not 

ijr  11  paitiiershii>  iinpiitation,  tlie  declaration 

-ileld,  hatl,  f<"'  nii.sjoinder  of  counts.   Mor- 

•  al.  v.'ykhols,  1  ii.  15.  235. 

laratioii  eoiiiainiiig  two  counts  for  de- 
in«  hinilier  to  plaintiff  les.s  in  ipiantity  and 
■ior  ill  iiuality  to  that  contracted  for,  thereby 
viiig  the  i)iaiiitiff,  was  held,  not  olijection- 
1  for  iiiisjiiiiider  of  counts,  ])oth  being  either 
brt  or  in  assumpsit.     Krise  v.  Milkr,  2  C.  P. 


be 


,nsea  of  action  in  replevin  and  trespass  may 
jiiined  under  see.   75  of  C.  L.  V.  Act, 
(,'nat  HV.«^'r;i  H.   H'.  Co.  v.  Ckwlwick,  3 
o()  _c.  L.  Chanib.— Burns. 

an  action  by  the  husband,  one  count  was 

ifidund  of  action  for  which  he  could  not 

(lue ;    another  count  condiiiied   difl'erent 

of  action,  for  some  of  which  he  should  sue 

and  others  for  which  the  wife  should  be 

:— Held,  that  the  proper  course  was,  to 

it  iuilLMueiit,  and  not  to  award  a, venire  do 

Smthy.Canhr,  11  Q.  B.  77. 

otlier  cases  under  the  old  practice  in  this  re- 
See  Biehe.  v.  Siconl,  Tay.  409  ;  Jfoss  v. 
c,  5  Q.  B.  570  ;  Land  v.  Woodward,  5  Q. 
;  (^i(i«  V.  School  TvuKti'i'H,  7  Q.  B.  130 ; 
d  V.  EhertH  el  at.,  7  Q.  B.  251  ;  Morrison 
■rull,  1  C.  P.  220  ;  Cam/  v.  McLeod,  12 
545 ;  Taijlor  v.  Brown,  17  C.  P.  387. 

executor  or  administrator  may  by  a  sub- 
ion  to  arbitration  preclude  himself  from 
;  plene  administravit,  and  thus  render 
^  personally  liable  ;  but  he  may,  as  execu- 
aiuninistrator,  refer  causes  of  action  which 
in  the  lifetime  of  the  testator  or  intestate, 

0  binu  the  estate  only  ;  and  therefore,  the 
,tion  being  for  non-performance  of  an 
made  in  pursuance  of  such  a  reference, 

ISO  on  the    common  counts    admittedly 
the   defendant    in    her    representative 
iter ;— Held,  that  there  was  no  misjoinder 
lea  of  action.    Rtkl  v.  Reid,  16  C.  P.  24?. 

plaintiff  having  demurred  merely  to  the 

1  the  first  count : — Held,  that  defendant 
t  not  except  to  the  declaration  on  the  ground 

ijuindcr  of  counts,  as  that  objection  could 


only  arise  on  demurrer  to  tho  whole  declaration. 
Tai/lorv.  Ilrnw,,,  17  C  I".  3S7. 

Different  oausoM  of  action  iiicliidi'd  in  tho  same 
declaration  may  be  sciv  jred  and  tried  separately. 
Fitz.iiiniiii)ii-i  v.  Mi-liih/n,  a  V.  \l.  1  lit.  ~t'.  L. 
Chand).--(  i  Wynne. 

After  a  court  by  husband  and  wife  for  injury 
done  to  the  wifi;  dining  coverture,  a  Hei;ond 
count,  by  tlie  hnsbaiid  iiloiie  iifti^'  setting  out 
the  fact  that  the  horse  and  cutter,  in  wliich  Ixith 
plaintifls  at  the  time  were,  had  been  jirecipi- 
tatcd  over  a  bridge  with  the  wife,  and  that  she 
was  thereby  greatly  injured,  and  laid  up  for  a 
long  time  in  coiiseiiiieiioe  of  tlio  injuries  sus- 
tained by  her,  and  eiiiliired  great  suffering  -  -pro- 
ceeded to  allege  tliat  the  husband  was  put  to 
great  trouble  and  expense  by  reason  of  the  loss 
of  his  wife's  society  and  lu^r  services,  and  was 
compelled  to  pay,  and  did  pay,  large  sums  of 
naoney  on  account  of  her  illness  to  nurses  and 
niedieal  men,  kc,  and  also  lost  the  saiil  horse 
and  cutter,  and  was  otiierwise  put  to  great  ex- 
pense, &e.  The  jury  having  found  for  the  plain- 
tills,  and  assessed  damages  generally  on  both 
counts  :  — Hehl,  that  after  verdict  the  second 
count  must  be  treated  as  a  count  oidy  for  tho 
damage  of  the  husband,  for  which  he  alone  could 
sue  ;  and  that,  treating  it  as  such,  it  was  well 
joined  with  the  tirst  count,  under  the  (I.  L.  P, 
Act,  though  ilamages  were  sought  by  him  for 
the  injury  to  the  horse  and  (fitter,  as  well  as  for 
that  resulting  to  the  husband  from  the  injury  to 
tho  wife,  (y'atniihitl  ft  nx.  v.  Tin  (hunt  llV.f^ovt 
R.  W.  Co.,  20  V.  P.  .-545  ;  >V.  C.  in  ajipeal,  Ih.  5().3. 

The  declaration  was — Held,  bad,  for  a  mis- 
joinder of  causes  of  action,  being  for  royalties 
payable  severally  to  the  plaintiffs,  and  also  for 
other  royalties  payable  to  them  jointly.  J/c- 
Qiverin  v.\Tiirnhull,  .S2  (I  B.  407. 

See,  also,  Barber  v.  Ariiislrom/,  5  P.  It.  153  ; 
McKenzie  et  ul,  Dewan  et  al,  30  Q.  B.  512. 


G.  fiereral  CountH. 

[See  R.  a.  1,  T.  T.   IS  JO,  a.s  to  Pkadimj.] 

The  rule  that  several  counts  varying  merely 
the  same  subject  matter  of  complaint  should  not 
be  allowed,  had  reference  merely  to  the  taxation 
of  costs,  and  did  not  forbid  the  use  of  them. 
Johnson  v.  Hunter,  1  Q.  B.  280. 

Semble,  that  it  is  improper  to  join  with  a 
count  for  distraining  when  no  rent  was  due,  a 
count  for  the  seizure  and  ccmversion  of  the 
goods.     Robinson  \.  Shields,  15  C.  P.  38G. 

Several  counts  for  repeated  utterances  of  the 
alleged  slander  on  the  same  occasion,  were  al- 
lowed.    Forl)e8  V.  McLetland,  4  P.  11.  272.     " 
L.  Chamb. — Draper. 

See  Henderson  v.   Moodie,  G  L.  J.  254 : 
Kemie  et  al  v.  Dewan  et  al. ,  36  Q.  B.  512. 


8. 


-C. 
Mc- 


Time  of  Declaring. 
(a)  Generally. 
A  declaration  filed  before  the  return  of  the 
writ  and  the  affidavit  of  service  filed  was  a 
nullity,  as  well  as  a  declaration  filed  more  than 
a  year  after  process  is  returnable.  Forrester  v. 
Orahain,  2  O.  S.  369. 


i^\\ 
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A  iiliiiiitiff  may  takn  out  a  nile  for  n  tnonth'M 
fiirthur  timu  to  dcclari'.  Stilihiiii  v.  O'drudi/, 
M.  T.  '2  Vict. 

WliiTi!  a  iilaintitt'  in  iiriii]ili!  to  Mervo  all  ilufoii- 
flaiitH,  III!  iiiiiHt  olitiiiii  tiiiH!  to  flooliirt',  to  prt^vi'iit 
time  niiiiiiii(j!  in  favour  of  tlioHu  itervfil.  Siri/t 
V.  lli7/i((//M,  0  L.  J.  ^52.  —  C.  L.  Chamb.  - 
llagarty. 

!).   Ollnr  ('ii»eit, 

Tt  is  Jiot  iH'iM'HHjiry  tiiat  an  attornoy'H  name 
Hliould  lio  Hul>Hi'rii>c'i[  to  a  ileclaratiou,  if  it  bu 
Htatod  in  tilt)  comuit'nuoniunt.  ('fiinkn  v.  Ihiv'm, 
flO.  S.  III. 

AVliero  a  jiaynient  is  t'  be  a  comlition  prccu- 
<U>nt,  or  a  concurri.'nt  act,  .■.ml  \»  to  bt>  niailv  in  a 
curtain  manner,  tlu!  plaintiff  must  aver  rcailinuHs 
to  pay  in  the  jirt'cini'  manner  stiimlatud.  Tan- 
nil-  V.  jyEnniilo  rt  iil.,  H  i).  H.  \M. 

'Wlicri'  tlie  declaration  in  in  debt  and  the  pro- 
CCHH  in  case  tlie  declaration  will  be  set  aside. 
Kifrliinii  V.  Utiiwljc,  I  (.'.  \..  Chamb.  152.  -- 
l{(il)inHon. 

On  an  application  to  set  aside  a  declaration  be- 
cause it  IS  in  a  form  of  action  diB'eront  from 
thi^  proce!<s,  it  need  not  be  shewn  in  the  affidavit 
that  the  original  declaration  varied  from  the  pro- 
cess ;  or  whether  defendant  lia.s  appeared  to  the 
process  served.     II). 

Declarations,  under  ('.  L.  1'.  Act,  IS-lfJ,  need 
not  shew  mutual  promises.  A  demurrer  on  this 
jjround  Mas  set  aside  as  frivolous.  Ancil  v. 
lirkhir,  'A  L.  .1.  72.— C.  L.  C!hamb.— Robinson. 

Where  plaintiff's  declaration  contained  two 
counts  first,  in  case  against  a  sheriff  for  alleged 
breach  of  tluty  in  not  paying  <iver  money  levied, 
and  second,  for  money  had  and  received — it  v,'na 
Held,  that  the  j)laintiff  could  not  in  default  of  a 
plea  sign  final  judgment  under  s.  .'i?  of  (J.  fj.  P. 
Act.  /)iin»  V.  .AnvM,  1  L.  J.  N.  S.  273.— C.  L. 
Chamb.-  -Hich.ards. 

Held,  1.  A  declaration  without  a  writ  of  sum- 
mons to  ground  it  is  only  an  irregularity  which 
may  be  waived.  2.  An  aflidavit  to  support  an 
application  to  set  aside  such  a  declaration  must 
sliew  that  the  writ  of  summons  has  not  come  to 
the  defendant's  knowledge.     Cooper  v.    Waliion, 

5  P.  U.  SO.— C.  I^.  Chamb.— Hagarty.    See  Put- 
temm  v  MrCoHiiw,  2  L.  J.  N.  S.  70. 

A  plaint  in  a  <livision  court  charging  that  the 
defendant  hired  of  plaintiff  a  horse  to  go  from  A 
to  B  and  l)ack,  iinil  agreed  to  take  good  care  of 
same  as  a  bailee,  with  an  averment  that  the  de- 
fendant so  carelessly,  &c.,  drove  the  said  horse, 
&c.,  that  the  horse  was  killed,  &c.,  is  a  plaint  in 
contract  and  not  in  tort.     J}(;  liiimhle  v.   Wilson, 

6  P.  R.  38.-  C.  L.  Chamb.— A.  Wilson. 

It  is  incorrect  in  a  declaration  in  trover  to 
allege  that  the  defendant  converted  to  his  own 
use  or  %vrongfully  deprived  the  plaintiff,  &c., 
■which  is  the  form  used  in  BuUen  &  Leake's 
Pr.,  2nd  ed.,  p.  253.  Jinln  v.  McKay,  5  P. 
E.  471.— 0.  L.  Chamb.— Dalton,  f.  C.  ,1- P. 

Held,  that  a  party  applying  to  set  aside  a 
declaration  for  irregularity  on  the  last  day  for 

1)leadiiig  was    too  late.      McNabh  v.  Iiig'lin,  G 
.'.  R.  209.— C.  L.   Chamb.— Dalton,  C.  C.  A- P. 


A  declaration,  after  dfclariiiK  on  twn  1, 
exeiiange  in  separate  <'ountM,  iiroceudril  t 
that  the  debt  for  which  the  iiillH  were  ^'iv,;  , 
contracted  under  hucIi  circumstanceH  an  \, 
der  the  defendant  lialile  to  iniprisotnm  nt 
the  I3l!th  section  of  the  Insolvent   Act  „i  . 
To  this  averment  defendant  demurred,  tr. , 
it  as  a  third  count,  on  the  ground   thiit  n  , 

dvfoctivu  in  not  'dieging  certain  facts  i 

to  bring  defemlant  within  the  provisnnti . 
Act;-- Held,    that    this  averment    w.is  n,,; 
Biibject  of  either  a  plea  or  demurrer,    /'ntl^. 
V.  I'Jukiiin,   27  < '.   P.   5.'».     (i.dt,  .1.,  sittiiij; 
But  sue  EtUyddl.  v.  I'ratI,  41  Q.  B.  ;t(ir). 


IV.  Time  of  I'i.kaiiin(i  oh  UKri.visi; 

1.   DvmUHil  or  Xotke  to  I'lunl, 

[See  C.  L.  P.  Act  H.  101,  H.  S.  ().  r.  > 

A  demand  of  plea  (lanuot  be  servcil  1. 
declaration  tiled,  however  short  the  tiuk; 
be.     Neitil  v.  Johnson,  Tay.  481). 

A  notice  to  jdead,  within  eight  day»,  >,. 
on  a  Toronto  agent,  may  be  set  aside  as  nut  I, 
in  compliance  with  .'{4  Vict.  c.  12,  «.  |. 
liauhof  (Ji)iiniieree  v.  While,  !)  L.  .1.  N.  s  \; 
C.  L  I'lianib.-    Dalton,  C.  ('.  ,{■  /'. 

A  notice  to  plead  when  served  on  tlio  '|V: 
agent  of  a  country  attorney,  under  .'<4  Vjit. 
fl.  12,  (}.,  must  demand  a  plea  within  tin  ,{ 
A  notice  to  plead  which  does  not  trtil 
the  time  within  which  defendant  must  ]il(a.i  I 
fore  plaintiff  can  take  his  next  step,  is  irnj 
The  obscurity  of  the  above  enactment  rLiniJ 
upon.     MolMl  V.   Kvdun,  (!  P.  1{.    Iti.-i 
Cliamb.  — Dalton,  ('.  ('.  .1-  J'. 

ft  is  not  irregular,  under  the  C.  L.  I',  .\i;j 
61,  to  serve  in  Toronto  a  country  attdiiuyr 
a  declaration,  .and  ten  days  notice  to  pUad tj 
necessary  under  such  circumstances.     Ci/i/i 
V.  Moehni,  12  L.  J.   N.   S.  119.— C.  La 
—Dalton,'  C.  C.  <(•  P. 


2.  Rule  to  Plead. 

[Tliix  iti   )iow   ahol'mhal.     See  C  L.  P.  .[■ 
101,  I{.  S.  O.  c.  50.] 

For  decisions   on   the   subject,   See  .1/.:; 
Bacon,  Tay.  180;  ('(iniphetl  v.  /ic/viV,  Ih. 
Smith  V.  Siimtwr,  lb.  308  ;  lien/in  v.  Tk^iui 
Dra.  1. 


3.  Other  Cases. 

After  3enice  of  demand  of  replirati«| 
joinder  kr.,  a  party  desirous  of  having  fEJ 
tim';  i.iiirc  obtain  a  rule  of  court  or  .i  jj^ 
order  lor  that  purpose.     Small  v.   Mwln 
Dra.  241. 

A  plaintiff  has  eight  days  to  reply  ad 
demand  of  replication.  Jiobinson  v.  j/rfl 
H.  T.  2  Vict. 

Defendant  has  the  same  time,  viz.,  cigMa 
to  plead  to  a  new  assignment  as  to  a  declan; 
Uu'jer  V.  Crosby,  3  O.  S.  175. 

As  to  the  time  for  pleading  to  aiu 
declaration  under  the  old  practice.  See /I 
V.  Hall,  H.  T.  5  Vict.  R.  &  H.  Dig.  301; 
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,/  li,nd-  V.  Ho,iltoi>,  I  C.  L.  I'hwnl..  lA.  ^ 

"  '  aC  U  1'  A.t. ».  IVW.  H.S.  <).  c.  no,  by 
'?tlIo  i-artitH  inuHt  j.k'».l  witl.ii.  two  .Uy» 

1, ..  .u,!..n.lM,.M.t,  ..r  t.M.o  iiiimtioi.c.1  in  origi- 
wlii.lii'*'''"  tiwt  liiH)iK;im.] 
wr  un  .imo..amcM.t  tl..,  .lofim.lant  ha.!  tw,. 

I   [\  tn  dI.'iwI  t<.  till!  iimoii.leil  ilcclariition, 

1  'm  !!f  H  I"  l»"0-  '^"'w  ""  '''^^"•*  "' 
rul.'thiit  .iftor  two  .l«yH  tlui  plaii.till  might, 
'  „f  an  niiumilinent  l>y  lU'ffiulftiit, 

iiicli  till!  then  statu  cif  tlio  chuhi' 


kdti 


■  (,    illlSOfll'U  II 

"'^  irraut,  iviiil  hik'Ii  utoim  wonlil  |.rccluiU; 


tVmt'n  r'i«'lit't'' iviui'iiil  ;  iMit  until  thu  plain- 
'    ikf  Hiinie  HtiipiH  iK'ftiiiilaiit  might  at  any 
iUM.'Mil  his  pluas.     /(■"•"<  V.   Klinr, 
.[>.  ('.      l)ia|ior 


1   l*.  U. 


proouuilingR,  ilcfunilnnt  liml  thu  « vim*  minilitT  of 
ilayH,  aftur  HiH^iirity  givun,  in  which  to  pU-rd,  ivn 
ho  hail  at  tlu<  tiriiis  tin*  procditilingx  wt'in  Htaycil 
liy  tht!  NnnnnonH.  Itiihii  <!  nl.  v.  /'uniniilii;  U 
U  .1.  N.  S,  '.»(i8.     (;.  I,,  i'hanil..      Krapor. 

Wiiun  n  RummonH  for  hiavu  to  ploail  auvural 
niatturM  hiiH  lioen  iliH|ioHoil  of  aftur  thu  timo  for 
phsuling  haH  cx[iiroil,  ilofiimlant  must  jilcail  in- 
Htaiitor,  or  thu  plaintitl'  may  on  thu  Hanio  ilay 
xiun  jinlgmunt  for  want  of  a  ploa.  'I'liu  rnlu  is 
otliurwiHu  whuii  till!  HuminoiiH  i«  for  Huciirity  for 
cimtH,  ill  which  uaKu  ilofumlaiit  has  thu  wlmlu  of 
thu  ilay  to  pluait.  J)i'ii>i  v.  i'lioin/Lniii,  4  1'.  1{. 
.'101.  -■(!.  1,.  Chaiiib.      Morrison. 

A  ilufumlant  in  itufaiilt  for  not  pluaitiiig  oli- 
tainuil  a  iiiinioiiti  for  fnrtliur  timu,  with  a  Htay 
of  proouciiiigs.     Not  attuniliiig  on   thu  ruturn, 


lih'r  the  oiroiinistaiicus  <if  this  case  time  to 
u- w  L'ivuii  only  upon  paymuiit  of  uimtB, 
V    .(//.//".  I  C".    L.  Chamh.  70.-1'.  0.- 

kul.'iy. 

cilaratioii  wan  survud  on  thu  Kith  .Se^ltuIn- 

iid'a  HUiiimoiiH  to  8ut  n«iile  tho  survioc  of 

J  t;ikt'ii  iHit  on  thu  -Mut,  ruturiiahlu  on  thu 

liiit  it  was  not  tinally  ilittpoHud  of  until  thu 

(III  tliu  241)1,  aftur  disiMisal  of  the  Hum- 

.Icfcniliuit  duiiiaiidud   oyer,    and    on  thu 

I  diiy  a  fiiiiy  of  thu  duud  was  tundurud.  De- 
nt naiil  it  was  not  purfoct  oyur  without 
tiiiii  of  thu  original,  and  tho  person  surving 

IVn  took  awav  thu  copy.    The  service  of  oyer 

loomplutud  oil  the  'i-'ith,  and  on  the  same  ilay 

ndaiit  signed  judgment  for  want  of  a  plea  :  — 
tlwit  when  the  summons  w.w  disposed  of, 

ndaiit  had  the  remainder  of  that  day  (24th) 
ke  his  next  step  :  that  the  demand  of  oyer 
hat  day  was  in  time,  and  the  oyer  given 
lit,  Init  that  thu  plaintitl'  had  lost  the 
...  (if  such  oyur  by  taking  away  tho  copy 
1  (Icfenilaiit  ohjuctud  ;  aiul  therefore  defen- 
fhad  until  the  end  of  the  'jrith,  after  oyer 
plctuil,  to  plead,  and  judgment  was  signed 
jooii.  t:in<jlt  V.  nuyjaii,  1  P.  R.  147.— 0.  L. 
nb.  -  Hurns, 

declaration  having  been  served  on  the  27th 
pril,  interlocutory  judgment  was  signed  on 
Btli  iif  May  :-  Held,  under  sees,  112  and 
of  the  0.  L.  P.  Act,  too  soon.      Vrooman  v. 

|rt, '.'  P  U.  122.— P.  C— McLean. 

\  computing  the  eight  days  allowed  to  plead 
L.  P.  Act,  185(5,  the  tirst  and  last  days  arc 

neil  inclusive,  unless  tho  last  day  be  a  dies 
The  day  of  service  of  ft  tleelaration   is 

null  »■  one  of  the  eight  days  for  pleading. 

eforc,  when  a  declaration  is  sorveil  on  Sat- 

r,  the  10th  of  October,  and  judgment  for 
of  a  plea  signed  on  Monday,  the  19th  : — 

,  regular.     See  IMoHt  v.   0*t,  2  P.  K.  231. 

;-L.  Chanib.— Richards  ;  Moore   v.    Grand 
K.    W.  Co.,  lb.  227.— C.    L.    Chamb.— 

er ;  Cameroh  v.   Cameron,  lb.  259.  —0.  L. 

-Robinson, 
d,  that  where  a  summons  for  security  for 
rith  a  stay  of  proceedings  was  obtained, 
cd  by  au  order  also  coutainiug  a  stay  of 

175 


Held,  that  wliuii  further  timu  to  jduail  is  al- 
lowed by  order,  madu  aftur  tliu  original  timu  for 
pleading  has  expired,  thu  extra  time  is  to  bo 
uoniputud  from  the  date  of  thu  orilor,  and  not 
fi'iiin  the  expiration  of  the  original  time  allowed 
by  law.  M,-I)„n,il(l  v.  .Mi-h'iniii,  <>  P.  11.  18.— 
C.  1-.  C'hamb.— Dalton,  <-'.  ('.  .(•  /'. 


V.    I'LEADINd    LssIAilLY. 

Defendant  having  served  an  order  for  further 
time  to  rejoin  " upon  the  usual  terms,"  tiled  a 
special  duinurrer  to  thu  ruidicatioii,  upon  which 
the  jdaintitr  sigiiud  interlocutory  judgmunt : — 
Hul.l,  that  the  judgment  was  rugiilar,  iiufundant 
being  bound  by  his  order  aftur  having  suived  it, 
and  tho  s|)ecial  domurrur  being  in  contraventioa 
of  the  undertaking  to  rejoin  upon  the  usual 
terms.  SInitli;/  v.  Cr(><d-M,'M.  T.  it  Vict.- P.  C. 
— Macaulay.  See  also  Kiini'i^  Vot/i'i/c  v.-Jfairki/ 
elnl.,2(i.K  ^Sl. 

A  special  demurrer  cannot  be  treated  as  aa 
issuable  plea.  Kiin/'/t  Coltcije  v.  Jlawli-i/,  2  (i.  B. 
381. 

Covenant  on  an  indenture,  assigning  as  a  breach, 
that  at  tho  time  of  the  makiiijjof  the  indenture, 
defendant  had  no  title.  Detendant  pleaded  a 
derivative  title  to  him  at  a  period  jirior  to  tho 
making  of  the  indenture  : — -Held,  not  au  issuable 
plea,  llobinson,  C.  J.,  diss.  Dickson  v.  Bold- 
ton,  5  Q.  B.  558. 

When  a  defendant  is  under  terms  to  plead 
issuably,  and  pleads  several  pleas,  one  of  which 
is  not  au  issuable  plea,  all  the  pleas  may  be 
treated  as  non-issuable,  and  the  ])laintifl'  may 
sign  judgment.  Wallace,  v.  Grocer,  1  (L  L. 
C'hamb.  — Macaulay. 

To  an  action  on  bills  of  costs,  non-delivery  of 
a  bill  is  not  an  issuable  plea ;  a  plea  denying  the 
retainer  is.  Ecclesv.  Johniou,  1  C.  L.  Cliamb.  93. 
— Macaulay. 

To  an  .action  on  a  bill  of  exchange  by  a  remote 
endorsee,  alleging  the  prior  endorsements  against 
the  drawer  and  acceptor,  the  latter,  being  under 
terms  to  plead  issuably,  ideaded  that  he  was 
induced  to  accept  by  tho  f^'aud,  covin,  and  mis- 
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lepresentntion  of  tlio  drawer  and  endorsers,  and 
witliout  any  cdiisidoration  or  valro  being  given 
to  him  for  liis  acc»'])tancc,  and  that  the  last 
endorf.or  endorsed  to  tlie  plaintiffs  witliout  any 
consideration  or  value  being  given  by  the  plain- 
tiffs to  said  endorser.  (j)na're,  whether  the  plea 
was  issuable  or  not.  iiinil:  of  Montreal  v.  Vame- 
roil  ft  ((/.,  17  Q.  H.  4(). 

See,  iiiso,  Carlitk  v.  lloshel,  7  L.  J.  99. 


VI.  Pleas  in  Abatkment. 

1.  Affiilnvit  of  Vcrijicdtwii. 

The  adidavit  ought  to  state  in  the  body  of  it 
the  place  of  residence  of  the  party  not  joined — 
it  may  perhaps  bo  sutHcient  to  state  that  it  is 
tliat  mentioned  in  the  i)lea  annexed.  Pdvh  H 
at.  V,  Diiijijan,  1  ('.  1>.  C'handi.  141. — Hobinson. 

Pleading— Verifying  plea  tf>  jurisdiction  by 
afhdavit— Stat.  4  Anne,  c.  Ki,  s.  11.  WUkhmon 
V.  M,-K,i;  anil  o'hvr  ,v(.sr,<,  9  L.  J.  'J()«.-C.  (1— 
Malloch. 

Where  the  only  affidavit  of  verification  of  a 
plea  in  abatement  of  iinother  action  j)ending,  was 
made  by  the  attorney  for  the  defendant  (in  both 
actions,)  an  applicaticjn  to  set  aside  the  plea  was 
refused.  JXmmllu  v.  Jiilil,  .5  P.  "K.  51.— 0.  L. 
Chand). — liwynne. 

2,  Another  A fll(i)i  Pendhxj. 

In  an  action  against  a  sheriff  and  his  sureties 
on  their  covenant  under  H  Will.  W.  c.  S,  it  is  a 
good  \ilea  in  abatement  that  another  action  for 
the  same  cause  is  ]iendiug  against  the  sheriff 
alono.  Coiiiniereial  litink  v.  JarrU  et  ttl.,  (J  (.). 
S.  257. 

Where  the  declaration  alleged  a  ]iromise  to 
pay  the  plaintiff,  and  defendant  pleaded  a  jien- 
dency  of  a  former  action  for  the  same  identical 
promises,  a  denmrrcr  on  the  ground  that  the  plea 
■was  pleaded  as  if  tlie  declaration  had  nuu-o  than 
one  count,  and  attempted  to  put  in  issue  several 
promises  :— Held,  not  to  be  frivoh)Us,  litihi  v. 
Bain,  2  C.  L.  Chamb.  13(i.— Burns. 

A  plea  alleging  that  before  the  issuing  of  the 
writ  in  the  action  pleaded  to,  or  before  the  plain- 
tiff's declaring  therein,  the  plaintiff"  issueil  the 
writ  in  the  action  alleged  to  be  pending  : — Held, 
Lad,  for  not  sullieiently  shewing  that  the  action 
pending  had  bcei:  commenced  when  the  writ  in 
the  action  pleaded  to  was  sued  out.  Commence- 
ment and  conclusion  of  such  a  plea.  JIarch 
V.  Bitni.%  1  C.  P.  334. 

A  defendant  in  assumpsit  pleaded  in  ab'ite- 
ment  a  former  action  pending,  and  the  plaintiff 
replied  nul  tiel  record.  The  declaration  in  the 
first  action  contained  oidy  a  count  for  money 
had  and  received  ;  in  the  second  a  count  on  an 
account  stated  was  added  : — Held,  that  the  rep- 
lication was  not  supported,  and  that  the  defen- 
dant was  entitled  to  judgmerit.  liain  v.  Bain, 
10  Q.  B.  572. 

As  to  the  form  of  such  a  plea.  See  Grant  v. 
Ilumiltoii,  3  C.  P.  422. 

Quau'c,  whether  the  pendency  of  a  prior  action 
in  a  County  Court  can  be  pleaded  in  abatement 
to  an  action  in  a  superior  court ;  but  the  ques- 
tion was  left  to  be  decided  on  demurrer.     Don- 


5  P.   E.   61. ~C.   L.  Clmnib 


nelli/  V,    Reid, 
(iwyniie. 

.Send)le,  that  it  can  be  so  pleaded.     Gruf't 
n,nni/ton,  3  C.  P.  422. 

Where  to  a  ijui  tani  action  for  not  retnriiit. 
conviction,  defendant  ])leads  another  ;ictii,ii  s 
the  same  cause,  it  is  sutHcient  to  prevent :. 
suit  from  being  a  bar  to  shew  that  it  w,v  ■ 
brought  to  recover  the  penalty,  but  to  \,i-r\,,^i 
defendant  from  being  obliged  to  pay  it  tn  ntuJ^ 
and  it  is  not  essential  to  shew  collusion  littit.^ 
the  defendiint  and  the  plaintiff  in  sucli  ait:J 
Quiere,  whether  the  stat.  4  Hen.  VII.  <•.  ^n . 
plie.s,  except  when  judgment  has  been  no'W. 
in  the  suit  pleade<l.  Ke/li/  q.  t.  v.  Vifini, 
Q.  B.  104. 

In  an  action  brought  against  a  stocklinlilir] 
a  cre<litor  of  the  company  to  recover  aiiii., 
due  antl  unpaid  on  certain  shares,  the  dcftD^jaj 
pleaded  that  prior  to  the  iss\iini'  of  tlicwnij 
this  action,  certain  other  actions  had  luin 
meneed  against  him  to  enforce  payment  ui 
same  amount.^,  and  that  they  were  still  peiiiH 
— Jlchl,  that  the  plea  was  no  defence,  aa  it  j 
not  shew  payment  to  some  one  or  more  iiitiii 
to  it.     Perrn  v.    MeVraken,  7   I'.  \\.  .'):'.    Cj 
Chamb. — A.  Wils(ui. 

See,  also,  Reijina  ex  rel.  McLean  v.  Il'd^ij 
L.  J.  N.  S.  71." 


3.  Non-joinder  of  Partien. 

A  replicaticni  to  a  plea  in  abatement  for : 
joinder  of  defendants,  is  not  double  Iiuaiw 
answers  the  plea  as  to  the  two  persons  \\\v 
plea   states   ought   to  have  been  joincils 
giving  a  separate  reason  as  to  the  non-jnin 
each.     A  plea  in  abatement  is  liad  un.li 
provincial  statute  respecting  joint  olili;..! 
contractors,   for  not  stating  express'y  tliiiti 
joint  obligor  or  contractor  was,  at  tiif  timJ 
plea  pleaded,  living  at  some  place  within  j 
jurisdiction  frf  the  court ;  but  it  is  not  nm 
to  state  that  the  joint  obligor  or  contnaturl 
alive  within  the  jurisdiction  of  the  court  atl 
time  of  action  brought.      Yttill  v.  -llnrn'i.'X 
S.  215. 

In  an  actioh  for  goods  sold  and  dclivertill 
non-joinder  of  a  dormant  partner  as  iilaiiitJ 
not  fatal.      Uriijijx  v.  Buirer,  5  (.).  S.  (i7 

A  plea,  in  abatement  of  the  nonjoinilird 
defendant,  not  stating  the  place  of  rcsiiliintj 
nullity.     Brewster  v.  JJari/,  H.  T.  2  \kt. 

A  plea  of  non-joinder  fails  where  tlicrel 
third  contractini^  party  not  named,  altli(iiifl| 
be  out  of  the  province.     It  slumlil  shew; 
parties  liable,  and  then  state  that  oiieisiii 
the  province.     McKniyht  v.  iScott,  M.  1.31 

Such  plea  is  bad  on  dennivrer,  if  it  stateJ 
the  inital  letters  of  the  Christian  nauiea  dt 
party  not  joined,     /fantintjn  v.  C/iamiiim,] 
3  Vict. 

A.  sues  B.  alone  in  assumpsit.    P.  \ih 
abatement  that  he  made  the  proniiaes 
with  C.  and  I). ;  and  that  C.  is  resident  i 
the  jurisdiction  of  the  court,  and  1),  withit 
Held,  plea  not  bad  for  stating  D.  to  be  t 
out  of  the  jurisdiction.     Corbett  v.  t'(i/ri«,l| 
B.  123. 
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Lkc  a.lv.intage  of  non-join.ler  defeii<lant 

Xi(l  in  alKitonieiit,  shewing  the  pftrty  udt 

ll  to'  1.U  living  nntl  witliiu  the  jurisdiction. 

huirrer  to  the  ileuhiration,  after  setting  out 


on.l  on  ..yer  will  "::*. '»t  ;'"  «Q 
eo,  lll.e.  25,  7  \\il!.  H-.c  3 


ill!  events,  under 


s.  (i,  1>riiig  I 


ie "ro'iliV of  no'ii-'joinder.     ('ill/  of  Toronto  v. 

ireiikvin  iioii  joinder  must  be  pleaded  in 
Wilt  -uid  wlieii  there  is  no  such  iilea, 
jtlaut  cannot  ohject  that  the  evidence  shews 
tr  n.rsoii  to  be  intereste<l  with  tiie  plaiiitifl 
^ZZ.     Cod-  V.  Fo,rhr,  12  Q.  B.  568. 


pe  ni.",y  0" 
nent.biit 


4.   Thiie  of  Pleading 

ll 

eiiewed  on  the 


granted  to  pleud  jiartnersliip  in 
it  will  not  l)e  renewed  on  the 
xuiiVit  ithad  not  been  tiled  owing  to  ovor- 
jof  aofonnuodation.     (''ny  v.  Jlolm,;  Tay. 

ilea  ill  abatcnient  must  be  filed  within  four 
Irom  ilciiiand.    Rkhmoml  et  al.  v.  Snedl,  5 

p73- 

lues  1?.  upon  the  comnion  money  count  f<n- 

paid.     H-  pleads  iicii-joiuder  of  C,  and 

!   iiiaile  a  deed  in  fee  simple  of  certain 

vhicli  A.  accepted  in  satisfaction  of  tho 

iebt.     A.  replies  liy  new  assigning  that  the 

r  Bind  for  is  ditrcrcnt  from  that  mentioned 

plea.     B.   rejoins  by  pleading  in  abate- 

Ihc  ucmjoinder  of  ('.  :--Held,  that  A.  was 

|o  treat  tlie  rejoinder  a.<<  a  nullity,  and  sign 

cutory  jiidgiiK'iit ;  the  plea  in  abatement 

new  as.signiiieiit  being  too  late  and  a 

Ebcrta  et  (tl.  V.  Lamed,  5  Q.  H.  2(!4. 

ndaiit,  without  intimating  that  he  intended 
dill  aiiatenieiit,  as  a  favour  asked  plaintiff 
■thiT  time  to  i>lea<l,  which  was  granted, 
a  days  after  declaration  dc.eudant  pleaded 
hdcncv  of  a  former  action.  I'lio  plea  was 
t  with  costs,  and  plaintiff  allowed  to  sign 
.nt  by  default,  unless  defendant  should 
Uts  !Uid  plead  within  four  days.  CarHstr 
*!«',  7  L.  J.  99.— C.  L.  Chaml). — Robinson. 


5.  Other  Caxes. 

,0  the  jilaintiff  had  lost  a  trial  by  the  de- 

j  having  pleaded  in  abivtement,  and  the 

novod  to  be  allowed  to  withdraw  bis  plea 

inieiit  and  plead  to  the  action,  the  court 

tthe  aiiplicatioii  provided  that  the  defen- 

jtlil  produce  afhdavits  to  sliew  that  he 

eritorioua  defence.     Skilliwjton  v.  Baby, 

|74. 

^nilaiit  having  applied  for  security  for 
ies  lint  waive  his  application  by  pleading 
neiit  before  the  rule  is  returnable. 
Iv.  Ch,m}noiiet(d.,  (i  O.  S.  29. 

I  to  a  plea  in  abatcnient  of  privilege  as 

Bey,  the  jilaintitf  replied  process  issued 

^inland  others,  under  5  Will.  IV.  c.  1, 

DC  several  actions  on  bills,  notes,  &c. , ) 

tlie  others  could  not  be  8erve(l,  &c  , 

(lofeiulant  deniurrod — the  court  ove'.- 

ik.  urrev.    Richmond  el  al.  v.  Camp- 

11.  2  Vict. 

gli  a  plea  in  abatcmcit  need  not  be 
10  specially,  yet  all  objections  intended 


I  to  be  urged  .aust  bo  noted  on  tlie  margin  of  tho 
demurrer  book,   pursuant  to  the  rule  of  court. 
I  Mnrrh  v.  Burns,  1  C.  P.  334. 

I  'Where  in  an  action  on  a  recognizance  the 
declaration  shewed  that  others  besides  defendant 
were  jointly  bound,  the  objection  was  -Held, 
fatal  without  a  plea  in  abatujnent.  Jfilln  v. 
Mrliride,  10  Q.  K.  145. 

Application  for  leave  to  reply  and  demur  to  a 

iilea  111  abatement  refused.     Donelly  v.  Reid,  5 
'.  K.  51.— C.  L.  (Jhanib. — Gwynne. 


,VII.  Ple.\.s  in  Hau  and  SrnsEyuENT 

I'LKADINUS. 

1.  Commencement  and  Conclusion. 

['J'lie  formal  conuneneement  and  conclusion, 
rciri/inij  aceordinij  to  the  nut  are  of  the  plea,  re- 
ijuired  under  the  old  practice,  in  now  diiijienied 
with.     See  C.  L.  P.  Act,  n.  lor,,  R.  S.  0.  c.  .',').] 

For  decisions  under  tho  former  practice,  See 
Rohinet  V.  Lewi.i,  I)ra.  44  ;  J/>ill  v.  Rittton,  M. 
T.  2  Vict.,  K.  &  H.  Dig.  351  ;  Kurrou-.t  v.  Wnih- 
hirn,  K.  '1\  3  Vict.  K.  k  H.  Dig.  207  ;  Strathyy. 
Croi,l:->,  1  Q.  B.  44  ;  Cin/ill  v.  Flint,  1  Q.  B.  49; 
Hamilton  v.  Dai'ii,  1  (,>.  B.  17()  ;  Baldwin  v. 
Me  Lean,  1  Q.  B.  222;  Cam'Ton  v.  Tarratt,  1 
Q.  B.  312;  Denixon  v.  Donrtly,  2  Q.  B.  394;  Cook 
V.  Mair,  3  Q.  B.  478  ;  J>owilin<i  v.  Eaxtwood,  4 
Q.  B.  217  ;  Courlayv.  (lunu,  "•  (I.  B.  5()() ;  Bourn 
V.  Ilawke,  ()  Q.  i$.  '275;  March  v.  Burnn.  1 
C.  P.  334;  Hall  v.  fieurlett,  lb.,  354;  Wd- 
liamn  V.  Lee,  2  C.  P.  175. 

Pleas  held  bad,  in  actions  on  bills  and  notes, 
as  pleaded  to  the  whole  declaration,  and  answer- 
ing only  part.  Wood  v.  Roijers,  2  Q.  B.  399  ; 
Proiit  V.  Howard,  3  (»>.  H.  38  ;  Rattray  v.  Mc- 
Jhiiiidd,  3  Q.  B.  354  ;  Commercial  Bank  v.  Rey- 
voids,  3  Q.  B.  3()0  ;  See,  also,  Waddelly.  Gilder- 
sleeve,  10  C.  P.  505. 

Where  a  defendant,  having  stated  his  defence 
to  part  of  a  declaration,  then  [(leaded  as  to  another 
part,  "and  as  to  the  said,  Ac,  that,"  without 
using  tho  wonls  "he  says  :"-  Held,  plea  good 
on  demurrer.     Brown  et  al.  v.  RoK,i,  3  Q.  B.  158. 

A  plea  must  bo  taken  to  be  pleaded  to  the 
whole  declaration,  urless  contined  in  the  intro- 
ductory part.     Pou'tonv.  Dolmaije,  0  Q.  B.  277. 

Semblo,  tbut  a;.-  i  's  still  bad  if  pleaded  to 
the  wl'ole  l-..chu  lo.  while  it  answers  only  » 
part  but  U\yt  the  conclusion  of  the  plea  in  thU 
casr;  in.i  r:  bo  bold  to  remove  the  objection. 
Kel'if  .  .tk,  18  Q.  B.  418.  But  pee  Barrowen 
v.  J)els:'i  (.::■■(    34  Q.  B.  498,  500. 

When  u  i>l:.ading  concludes  with  verification 
by  record,  it  ta  not  rcfpiisite  to  give  a  day  for 
inspection  this  being  unnecessary  until  the 
rcOGid  is  denied.  Ley  v.  Louden  el  al.,  10  Q.  B. 
380. 

Where  the  plaintiff  pleaded  a  third  surre- 
joimler  to  tho  fouit''.  rejoiider  to  th*!  aeo'^d 
replication  to  the  seventh  plea,  thorj  being  no 
such  rejoinder  to  the  replication  to  che  stventh. 
but  one  to  the  replicatic.  ■  to  the  ^jix*h  plea,  i'- 
was  held  bad.  Parnonn  v.  ^.rob' ,  34  >'J.  'J. 
130. 

See,  also,  McKenzie  v.  M.^iUrid-je.  24  '.  P. 
145. 
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2.  General  Insue  hy  Statute. 

[See  rule  21  of  T.  T.  1856.] 

A  defciulaiit  in  trespass  for  false  imprisonment 
cannot  urge  tliat  he  arrested  as  a  constable,  and 
that  the  action  ■^.as  brought  in  a  wrong  county, 
if  he  has  omitted  to  insert  in  the  margin  of  his 
plea,  "by  statute,"  unless  the  court  can  say, 
upon  the  facts  proved  at  the  close  of  the  plain- 
tiff's case,  that  defendant  was  acting  as  consta- 
ble.   Brown  v.  Shue,  5  Q.  B.  141. 

Where  the  plaintiff's  evidence  shews  that  the 
defendant  sued  in  trespass  was  acting  bon4  fide 
as  a  justice  of  the  peace,  and  the  jury  so  find,  the 
plaintiff  must  prove  notice  of  action  ;  and  this 
though  defendant  has  pleaded  only  the  general 
issue,  without  adding  "  by  statute,"  in  the  mar- 
gin.   Marsh  v.  Boulton,  4  Q.  B.  354. 

A  marginal  reference  "  according  to  statute, " 
instead  "by  statute" — Held,  sufficient.  Eohert- 
mi  V.  C'oo/c//,  7  Q.  B.  305. 

Any  statute  relied  upon  for  the  defence  must 
be  referred  to  in  the  margin,  as  well  as  that  by 
which  such  plea  is  allowed.  But  where  such  a 
statute  had  been  omitted  in  the  County  Court, 
this  court,  on  appeal,  directed  the  court  below  to 
amend  bv  inserting  it.  Van  Nuiter  v.  The 
Buffalo  and  Lake  Huron  if.  W.  Co.,  27  Q.  B.  581. 
See,  also.  Belch  v.  Arnott,  9  C.  P.  68. 

Held,  that  defendants  proceeding  to  straighten 
a  highway,  acting  as  trustees  of  the  said  nigh- 
way  under  a  by-law  of  the  municipal  council 
passed  in  1848,  and  under  proceedings  in  general 
qu-irter  sessions  in  1823,  and  in  so  doing  en- 
croaching on  the  plaintifi"'s  possession,  were  not 
entitled  to  the  protection  of  50  Geo.  111.  c.  1. 
Xor  could  they  give  the  special  matter  in  evi- 
dence under  tlie  general  issue.  Joy  v.  McKinn, 
1  C.  P.  13. 

Wliere  a  road  company  was  sued  for  not  keep- 
ing their  road  in  repair  : — Hehl,  that  they  could 
not,  under  16  Vict.  c.  190,  s.  53,  plead  the  gene- 
ral issue  and  give  any  special  defence  in  evidence, 
the  injury  compliiined  of  not  being  any  thing 
done  by  them  in  pursuance  of  the  act,  but  a  duty 
omitted.  March  v.  Port  Dover  and  Otterville 
Road  Co.,  15  Q.  B.  138. 

Semble,  that  in  an  action  for  not  making  a 
convenient  crossing  over  defendants'  railway, 
which  intersected  plaintiff's  land,  being  for  non- 
feasance, the  defendants  could  not  plead  the 
general  issue  by  statute.  Heist  v.  Grand  Trunk 
a.  W.  Co.,  15  Q.  B.  355. 

Action  by  an  administratrix  for  an  alleged 
breach  of  defendants'  statutory  powers  in  digging 
and  opening  a  drain  in  one  of  the  highways  of 
the  city  of  Ottawa,  and  leaving  it  at  night  un- 
covered, without  any  fencing,  guard,  or  light, 
whereby  the  deceased,  passing  along  the  street 
at  night,  was  injured,  and  in  consequence  died  : 
— Held,  that  defend.ints  were  entitled  to  plead 
the  general  issue  by  statute,  35  Vict.  c.  80,  s. 
28,  0,  (tlieir  act  of  incorporation),  for  the  act 
complained  of  was  something  done  by  them,  i.e., 
digging  the  drain  without  protecting  properly, 
not  for  a  mere  omission.  Cairnn  v.  Water  Com- 
vmrnmers  for  the  City  of  Ottawa,  25  C.  P.  651. — 
A.  Wilson,  .sitting  ahme. 

A  plea  of  the  general  issue  by  statute,  where 
no  statute  is  applicable,  is  not  ilemurrable  ;  but 


the  reference  to  the  statute  may  be  8trn(t| 
on  motion,     lb. 

A  defendant  was  not  allowed  to  plead  J 
pleas  in  addition  to  the  general  issue,  "1 
tute."      O'Donohoe  v.   Maijuire,   1  P,  K. 
C.  L.   Chamb. — Burns;  Dale  v.  Coon,  i 
160.— C.  L.  Chamb.— Robinson. 

A  person  acting  in  aid  of  a  bailiff  niavj 
uuvler  the  statute  14  &  15  Vict,  c,  54,  hn\'^ 
he  be  a  mere  volunteer  interfering  fmm; 
terest  which  he  has  in  the  process.    // 
Coon  et  al.,  2  P.  K.  160.— C.  L.  Chamb.. 
inson. 

In  an  action  for  taking  gravel  fnun  ki 
a  manner  contrary  to  a  special  agretn,;! 
Held,  that  the  plaintiffs  could  not  iccdv 
the  defendants  M'ere  not  bound  by  the , 
ment  ;  and,  besides,  it  being  entered  ini  j 
the  plaintiffs  jointly,    they  could  iKjt 
separate  actions.     Bobinson,  C.   J.,  d 
jvnd  liolding  that  this  was  not  a  causi;  ui ; 
to  which  defendants  were  entitled  tci  \ik 
guilty  by  statute,  and  therefore  the  oQ 
could  not  be  taken.     Pew  et  al.  v.  7'/((  ij 
and  Lake  Huron  Ji.  W.  Co.,  17  Q.  B.  28i 

Title  to  land  does  not,  on  mere  sugd 
necessarily  come  in  question  under  a  jika? 
guilty  by  sta  ute  in  the  County  Court.    1 
eral  rule  is,  that  it  must  not  only  lie  pid 
but  Vie   verified  by   affidavit.     Ball  v 
Trunk  B.   W.  Co.,  16  C.  P.  252. 

In  a  penal  action  for  not  affi'-.i..;;  staniij 
note  under  27  &  28  "^^icl.  c.  4,  <.  o,  wLich 
by  31  KHz.  c.  5,  be  brought  within  a  \nri 
daiit  may  take  ad  vantage  of  this  statutt  t 
plea  of  not  guilty  ;  and  he  was  licld  nut  prfJ 
from  such  def'.,iice  by  liaving  niariiud  i 
margin  of  '.us  plea,  the  statute  21  Jac.  i.l 
only.     Mano).  q.  t.  v.  Monsop,  29  Q.  ]{.  ji.il 

An  equitaij'..'  defence  is  not  adniissililn 
the  general  is'  ue  by  statute.  Broin  v. 
tvell,  35  Q.  B.  2S?. 


3.  Pleas  Amonnti  itj  to  the  Generalhivl 

[This  is  no  ivmjer  an   ohjeclion  iinlwi'm 
is  so  framed  as  to  end>arrass.] 

Case,  for  negligence.    The  duty  alltgcil 
keep  and  store  ccrtaiii  goods  safely,  ami 
them  to  plaintiff'.     Breacli,  that  (Ifftiul 
regarding   his  duty,    negligently  jiut  ttj 
board  of  a  vessel  bound  for  Hamiltdii, 
of  which  they  were  destroyed.     I'lea, 
defendant  did  deliver  the  goods  to  theplil 
according  to  his  duty  and  retainer  in 
half,   ap  in  declaration  alleged  i — Hilil, 
amounting    to    the    general    issue,    ll\ 
Borst,  13  Q.  B.  210. 

For  other  instances  of  pleas  (djjoctelj 
held  bad  on  demurrer  as  amounting  tu  'J 
eral  issue.     See 

In  Actions  of  Contract.] — Tnin.i-  v. 
Dra.  213;  Bunnell \.  Crane,  1  Q.  B.  Uli;' 
v.  Tarratt,  1  Q.  B.  312  ;  Birdmll  v.  Ik 
Q.  B.  401  ;  Dempsey  V.  I^/;(.s^(/(/(//,  (i(|. B| 
Dnrland  v.  Bonker,  7  Q.  B.  23  ;  "'/'ni** 
Toronto  Hos/iital  v.  Hemtrd,  8  C.  P.  U\ 
nimjham  v.  Duane,  9  Q.  B.  274  ;  h'littitv 
ler,  14Q.  B. 44;  Hammondv.  Coiijir,'i'i)' 
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on  mere  siiggd 
1  under  a  jilcai 
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252. 

t  atti';ii.,'!  stam;J 
4,  <.  5,  wbidj 
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S  adniissiUei 
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the  Geniral />'v| 
LrHon  Hii'(.w' 

|e  duty  alk-gtili 
^s  safely,  amli 
that  (lefi'iulii 
ently  \iut  ttJ 
Hauiiltciii,  itl 
d.     i'lea,tii 
jods  to  tlie  |)iij 
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Jjged  ;~-HeRi 
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lleas  oil 
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-Trwu  V,  I" 

(,).«.  lit);' 

\ir(hoU  V.  h 

23  ;  7Vii*'i' 

\i,  8  (-'.  r.  >ti 
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\ctv,u  on  the  ^'«^-]— '^""r  ,X-  /J^o'^R 
k    u    4ti  •  Adamxon  v.   McAab,  b  y.  B. 

kclion.  of  Tre3pcm.]-^Ornn  v     Hamil- 
D  S.  79;  Cargilly-  tlmt,  1  Q.  B.  4y. 
|c<;m<.^  "./•  Tro,-er.]-SwUz,r  y.  BaUinoer, 
iw-    Uonaiihan  v.  J/ayen  et  al.,  4  C. 
fa??.Uv./>«nW^>'0«,27O.P.  188. 

General  hxue—Not  Guilty. 

.  action  on  the  case  on  the  warranty  of  a 
L  tlic  plea  of  not  guilty  the  warranty  is 
^"ue  hlom'Uicelly.JMfi^.  2  Q.  B.  63. 
n  action  for  ohstmcting  a  highway  the 
tii'vt  the  plaintiff  has  suffered  no  peculiar 
.is  admissible  under  "not  guilty.  '  Baird 
'     o>r.  p,  491. 

Lratiou  that  one  H.  had  erected  a  dam  on 
it's  close,  and  that  one  T.  wrongfully 
nd  increased  it  in  height  and  width. 
IV  plaintiff's  land  was  overflowed,  and 
Ifeiidiint  wrongfully  kept  up  and  main- 
khe  dam  so  wrongfully  increased  by  T.:— 
lat  not  guilty  put  in  issue  the  erection 
l,y  H.,  as  well  as  the  continuance  of  it 
I  detenda'nt.     .V(,'//'  v.  Soiveneine,    12  Q. 

a     ijainst   defendants   as    common 

I, ,».  r  that  the  plaintiff  delivered  to 

tv.rii°'|  ids,  to  be  carried  from  Montreal 

mrg,  au;  C'ere  delivered  to  the  plaintiff 

reason  ihle  time,  dangers  of  navigation 
d  and  tli..t  thev  did  not  so  safely  carry  or 
said  goods,  altho.igh  no  dangers  of  navi- 

eveiited,  but  tin  nigh  their  negligence 
e  w  ere  wholly  lost  to  the  plaintiff.     Per 

—Under  a  plea  of  not  guilty  defendants 

lOt  set  up  their  lien  for  charges  in  trans- 

tlie  goods  from  the  wreck  of  defendant's 

lio'jer.1  V.  Jfuoker,  15  Q.  B.  63. 

rer  for  pamphlets.     Plea,  not  guilty.     On 
iluetiou  of  one  of  the  pamphlets  sued 
the  trial  the  judge  directed  that  the 
was  not  entitled  to  maintain  the  action 
lianijihlcts,  because    i*-  "n^  a  scofliiiL' 
lecent  attack  on  Christif.ni  I.,, ,  i-  1  ordered 
t:-Held,  that  defemUitt,  ••    ;'<:     ■  t  rely 
defence  under  not   gi'loy,    bn     fbouhl 
iided  it  specially.      '•     -her  v.  Shewaii, 
419. 

action  against  a  harbi)>  .  itnpany, 
J  that  it  was  their  duty  U  ktv';  a  i  glit 
end  of  their  pier,  anil  thi\t  tl'cy  had 
illy  removed  it  without  notir;e,  whereby 
I's"  vessel,  endeavouring  to  .mter,  was 
emlile,  tha*.  a  plea  of  not  guilty  put  in 
he  negligeiuf    only,    and   not  ilie   duty 

Siceeiuij  :  The  Presi'tent,  Directors, 
npnny  of  the  Port  Biinoell  Uarhour,  H 
74. 

e,  in  the  inducement  of  the  declar.atiou, 
sieged  that  defeiidar  ts  weie  proprietors 
failway,  not  sayirc'  at  t'le  time  of  ^he 
Ice  complained  of  :--)itM,  tV  •  . -'t  the 
Inot  guilty  defondftTi  '  I'jiit  si ';w  that 
I  ti  jie  IV  vas  not  thuir  properiiy.  Van- 
I  Buffalo  cna  Lake  Ifurm  B.  W.  Co.,  27 
11. 
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5.  Xunquam  Iiidehitatus. 

Where,  in  assumpsit  defendants  pleaded  pay- 
ment into  court  as  to  part,  and  a  set-off  as  to  the 
residue  ;  and  the  plaintiff  reidied  to  the  first 
plea,  that  defendiints  were  inclebteil  in  a  greater 
amount,  and  to  the  other  plea  that  the  plaintiff 
was  not  indebted  in  manner  and  fonn,  omitting 
the  words  "nor  is,"  Inith  replications  were  held 
bad  on  general  demurrer.  IS  mull  v.  Strachan  et 
a?.,  2  Q.  B.  434. 

In  an  action  on  an  award  :— Held,  that  the 
plea  of  nunqnam  indebitatus  put  the  submission 
111  issue.     Abbott  v.  Sk-inner  et  at.,  11  C  P.  309. 

To  an  action  in  coven.ant  defendant  pleaded 
never  indebted  : — Held,  not  a  nullity,  but  merely 
an  irregularity.  Abell  v.  (Ihn,  6  P.  11.  (i4. — C. 
L.  Cliamb. — Dalton.  C.  C.  ■(  P.,  Gwyiine. 

To  a  declaration  on  the  common  counts  for 
freight,  defendant  pleaded,  on  e.juitable  grounds 
as  to  $368,  part  of  the  money  claimed,  and  being 
the  difference  between  90  cents  and  ijl  per  ton, 
that  the  plaintiffs  falsely  and  fraudulently  rep- 
resented to  defendant's  agent  that  defendant  had 
agreed  to  pay  them  freight  at  ^1  per  ton,  and 
had  chartered  their  vessel  at  that  rate — whereas 
defendant  had  refused  to  pay  them  more  than  JM) 
cents  per  ton  :  that  on  the  faith  of  such  repre- 
sentation the  agent  delivered  to  them  the  coal, 
and  received  a  bill  of  lading  expressing  the 
freight  to  be  $1  per  ton,  and  the  plaintilfi  car- 
ried the  coal  and  delivered  it  to  the  agent  before 
defendant  could  forbid  them  : — Held,  a  good 
plea  on  demurrer,  though  unnecessary,  the  de- 
fence being  admissible  under  never  indebted, 
Ilnmmond  et  al.  v.  Coiit/er,  .37  Q'.  B.  547.— 
Hagarty,  C.  J.,  sitting  alone. 

Declaration  on  an  award  for  compensation  to 
plaintiff  for  his  land  injuriously  affected  by  <le- 
fendants,  averring  that  ilefendantsby  theirnotice 
alleged  that  he  was  entitled  to  nothing,  and  that 
the  arbitrators  awarded  to  him  §10,000,  whereby 
and  by  force  of  the  statute  defendants  became 
liable  to  pay  him  the  costs  of  the  arbitration,  but 
did  not  pay  :— Held,  on  the  authority  of  Wel- 
land  1{.  W.  Co.  r.  Blake,  (>  H.  &  N.  410,  that 
never  indebted  was  a  good  plea.  Widder  v. 
Bufdlo  nnd  Lake  Huron  li.  W.  Co.,  24  Q.  B.  222. 

Defendants'  charter  enacted  that  their  busi- 
ness should  be  a  cash  business  exclusively,  and 
that  no  credit  should  be  given  or  taken.  In 
an  action  for  gootls  sold  them,  Senible,  that  the 
defence  that  such  sale  was  not  a  cash  transaction 
should  have  been  specially  pleaded,  and  was  not 
admissible  under  never  indebted.  Fitzgerald 
V.  London  Coiiperutive.  Association  (Limited),  27 
Q,  B.  005. 

Ill  an  action  on  an  order  under  ' '  The  Com- 
panies Act,  1862,"  in  England,  on  the  winding  up 
of  a  company,  making  a  call  upon  defendant  in 
respect  of  his  shares,  and  directing  payment : — 
Held,  that  never  indebted  was  a  good  plea. 
Bitrned's  Baiikiny  Company  v.  Peynolds,  36  Q. 
B.  256. 

See,  also,  Lount  v.  Smith,  5  Q.  B.  .302. 


6.  Kon  Assu7ni)sit. 

Plea  of  non  osaumpsit  to  a  promissory  note 
struck  out  under  seo.  101  of  C.  L.  P.  Act,  1866. 
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Itoi>.<e  V.  L'Sm.',   2  L.  J.  208.— C.  L.  Chamb.— 
EioharclH. 

Tl.e  plea  ot  non  assumpsit  puts  in  ieiue  the 
cons. deration  as  well  as  the  promise.  Souels  v. 
Soulis,  35  Q,  B.  334. 


7.  Pleading  Several  Pleas. 

(a)  Generally. 

[rnihr  the  C.  L.  P.  Act  s.  110  et  sei/.,  C.  S. 
U.  C.  c.  2i,  and  the  rulM  of  T.  T.  20  Vict.  No. 
S,  several  pleas  could  not  lie  pleaded  together, 
except  ax  therein  allowed,  without  leave  of  the  court 
or  judge.  But  by  the  .statute  of  Ontario,  34  Vict. 
c.  12,  s.  1,  sec.  110  was  repealed  and  any  number 
of  pleas  may  now  be  pleaded  ivit/wut  leave  ;  pro- 
vided that  the  opposite  party  may  apply  to  strike 
out  any  plea  upon  the  ground  of  embarrassment 
or  delay.  ] 

For  decisions  under  the  former  practice,  See 
Atkins  V.  Clark,  6  O.  S.  33  :  Johnson  v.  Hunter, 
1  Q.  B.  280 ;  O'Donohoe  v.  Maguire,  1  P.  R. 
131  ;  Nolan  v.  Rdd,  lb.  266 ;  Goldburgh  v. 
Leeson,  2  L.  J.  209;  Moore  v.  Cotton,  lb.  211  ; 
Thom  V.  Iludily,  lb.  219;  Leclai>-  >'',  al.  v.  Prud- 
homnie,  lb.  219  ;  Posse  et  al.  v.  immings,  lb. 
227  ;  Wilkins  v.  Blacklock,  lb.  2.31  .,  ^-wit  ct  al. 
V.   Cotton,  lb.  233;   Carruthers  fb. 

233;  Taylor  v.  McKinley  3  L.  J.  1') ;  ..  .or  v. 
Carroll,  lb.  10;  Every  v.  Wheeler,  lb  .■  •  eat- 
man  v.  Di.sten,  lb.  51  ;  Watt  v.  George,  io.  VI  ; 
Municipality  of  Sandwich  y .  Drouillard,  lb.  113; 
Jarvis  v.  Durand,  4  L.  J.  22 ;  Westlake  v. 
Abbott,  lb.  6;  McKaii  v.  Burlei/,  lb.  88;  Poss 
V.  Cummings,2V.  R.  141  ;  Dale'-.  Coon,  lb.  160; 
Street  v.  Dolsen,  lb.  30(i;  McKinnon  v.  Campbell, 
6  L.  J.  58  ;  English  v.  Henderson.  7  L.  J.  41  ; 
WilUam.'ton  v.  Dunne,  8  L.  J.  110;  Wingall  v. 
Enni.tkillen  Od  Co.,  10  L.  J.  216  ;  Peid  v.  New,  4 
P.  R.  25  ;  Hatch  v.  Holland  et  al.,  28  Q.  B.  213  ; 
Pur.fel'  V.  WeUh,5F.  li.  29  ;  Groves  v.  McArdle, 
9  L.  J.  N.  S.  126  ;  Plim.mll  v.  Black,  lb.  126. 


8.  Pleading  and  Demurring. 

Where  issues  in  law  and  in  fact  were  joined  on 
the  same  pleas,  and  the  issues  of  fact  were  tried 
first,  and  found  by  the  jury  for  the  plaintiff,  and 
no  motion  was  made  to  set  aside  the  verdict ; 
upon  the  issues  in  law  coming  up  for  argument 
the  court  declined  to  hear  them,  it  being  con- 
sidered useless  and  uiniecessary  to  determine 
pleas  to  be  good  in  law  which  liad  been  found 
bad  in  fact.  Derbi,>hire  et  al.  v.  Feehan  et  al., 
12  C.  P.  502. 

Defendant  pleaded  not  guilty,  and  a  special 
plea,  to  which  the  plaintiff  demurred,  and  liav- 
ing  carried  the  cause  to  trial  before  arguing  the 
demurrer,  defendant  obtained  a  verdict  of  not 
guilty.  The  plaintiff  then  set  down  the  demur- 
rer for  argument,  in  order  to  obtain  the  costs  of 
it,  but  the  court  under  the  circumstances  refused 
to  hear  the  case,  holding  that  the  plaintiff, 
having  failed  on  the  merits,  could  not  put  defen- 
dant to  the  costs  of  an  argument,  in  order  to 
get  the  costs  of  the  demurrer.  Remarks  as  to 
the  practice  in  such  a  case.  Macmartin  v. 
Thompson,  26  Q.  B.  334. 

Remarks  upon  the  inadvisability  of  trying  an 
issue  in  fact  first  when  there  is  also  a  demurrer 
on  the  record.     Boss  v.  Tyson,  19  C.  P.  294. 
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Held,  that  a  plaintiff  may  reply  and  (l,.^,! 
an  equitable  defence  in  ejectment filedim.j J 
A.  J.  Act,  1873,  ss.  3  and  4.     Carrick  ei 
Smith,  34  Q.  B.  389. 

See  Westover  v.  Brown,  5  P.  R.  215,  p.  d 


9.  Disjunctive  Pleas. 

Where  in  an  action  on  a  covenant  f„r 
enjoyment  without  the  hindrance,  &c.,  ui  43 
dant  (the  grantor),  or  any  one  claimin' 
her,  the  plaintiff  declared  that  A.  ainl",  • ,  ^ 
who  had  title  from  the  defendant  at  tlii ,[/ 
tion  of  the  covenant  to  the  plaintiff  to  the 
conveyed,  expelled  the  plaintiff  under  suuhJ 
and  the  defendant   pleaded   that  A.  m,; 
others  had  not  such  title,  &c.  : — Held,  oiis 
demurrer,  that  the  plea  was  bad  in  ilemiii 
title  of  A.  and  the  others  to  the  lands  itnilt'l 
conjunctively,  and  not  disjunctively.    (,„ 
v.  Brock,  6  0.  S.  271. 

To  debt  on  bond,  with  a  condition  tbat.ij 
dant  should  permit  or  cause  certain  gnml 
forthcoming  at  a  day  of   sale,    tliu  deftil 
pleaded  that  he  did  permit  and  cause  tli.-i:. 
forthcoming,  and  the  plaintiff  replied  tliat  . 
dant  did  not  permit  and  cause  them  ti)lx;| 
coming  at  a  particular  place.     The  itplji 
was — Held,  bad,  the  undertaking  lieim;  ]\ 
alternative,  and  it  being  sufficient  if  (Kj, 
permitted  them  to  bo  forthcoming.    J/.;, 
Hamilton  ei  al,  1  Q.  B.  428, 

To  an  averment  of  a  false  return  to  aj 
against  the  goods,  &c. ,  of  two  defendant*, 
that  they  had  not  any  goods  is  lijid  dn  1 
demurrer  :  it  should  deny  that  eitlicr  ni 
had  any  goods.   Upper  v.  Hamillun,  1  y.  rI 

Where  the  plaintiff  by  his  bond  \v,i,;  .\ 
"to  secure   or    advance"   the   nKniuy, 
stating  that  the  plaintiff  had  not  "seciirti 
advanced"  is  bad.      Writ/ht  v.  Benxoii,^ 
249. 

Plea,  th.atthe  bond  sued  on  was  obtiiiiiujj 
defendant  by  H.  and  otliers  in  cdlliisinDJ 
him  by  fraud,  &c.     Replication,  that  it  ital 
obtained  by  fraud  of  H.  and  others  in  culi 
&c.  : — Held,  replication  good.      Turnnw. 
6  Q.  B.  255. 

In  an  action  for  the  penalty  under  C,  %\ 
6,  s.  81,  for  selling  liquor  on  election  davi 
declaration  should  not  be  in  the  disjunaiJ 
not  keeping  the  hotel  or  tavern  d(m[\ 
giving  or  selling  spirituous  or  fermenteiUi 
&c.      Widderfield  v.  Metcalfe,  21  Q.  B.  %\ 

It  is  incorrect  in  a  declaration  in  troJ 
allege  that  the  defendant  converted  to  Uil 
use  or  wrongfully  deprived  the  plaiiitiS,[ 
which  is  the  form  used  in  Bullun  &  ', 
Practice,  2nd  ed.,  p.  253.  Bain  v.  JA'A'aJ 
R.  471.— C.  L.  Chamb.— Dalton,  V.C.m 


10.  Negative  Pregnant. 

[This  no  longer  forms  an  objection  to  ufiJ 

Pleas  held  bad  on  special  demurrer,  1 
murred  to,  as  containing  a  negative  pre 
See  Denison  v.  Donnelly,  2  Q.  B.  394; 
mercial  Bank  v.  Reynolds,  3  Q.  B.  ^\ 
Bank  v.  Kellar,  2  C.  P.  508. 


Ire  now 

c.  r,n., 

arinstau 

%is  V.  Cor 

B.  217 

\nskill  V. 

\iins,  4  C 


he  ('■ 


J  of  action. 
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11.  Special  Traverses, 
irefww  unnecemiry,  C.  L.  P.  Act  a.  103,  R. 

arimUncea,HeeStr<Uh!n'.  Crooks,  I  Q.  B.  44; 
1^  Corhelt,  Ih.  303  ;  Dowdmgv  LanUvood, 
B  -'17;  Millnrd  v.  Kirkpntrkk,  lb.  ^248; 
nuiui  V. '  Mcditirc,  3  0 
S;  4  C.  r.  301. 


p.  408;   Ditffi)  V. 


VI.  Reiilkation  De  InjuriS. 
Hl<  rfi'llcii'lo'i  ix  superseded  by  C.  L.  I'.  Act 


is,  li.  .V.  0.  c.  50.\ 


Bruce, 


ror  -lecisions  upon  it,   See  Blair  v 

S    5'24 ;  Leonard  v.   Buchanan,    h   O.^  S 


Slrathy  V.   Xic/iolU, 
nail  V.  Leonard,  2  Q.  B, 


1   Q.    B.   32;    Van- 
72  ;  Rattray  v.  J/c- 


. ;  -i  0  B  334 ;  Brown  v.  Hawke,  5  Q.  B. 

ih't'HHirfe  V.   ^^/<''»  et  al.,  lb.  571;  i^fae- 

"  y    i^nar,  lb.,  "SO;  Mnttlebury  \:  Jforn- 

16  0    B    'ill    Ri'O"^'''  ^'-   McCau.^land,   lb. 

Bow'U  V.  7^"""".  ■^<'.    199  ;  Richardson  v. 

',,    ()  0.  B.  '2'i') ;  A/ri-.f  v.   Maybee,  2  0. 

B7     W/.vv.  Duncan,  1 1  Q.  B.  332;    /y/f/r^-- 

y'humimi,  3  C.  P.  221  ;  Coleman  \.  Sher- 

'li,.  sV)!) ;    Walker    v.    //(ow^r,    //>.    428  ; 

terv.  The  Ontario  Marine  and  Fire  Ins.  Co., 

P.  4i54. 


13.  Similiter. 

thii  nkadinij  is  not  abolished,  but  the  decisions 
[ sum  no  lo'nijer  apjilicahlc.] 

lee  n.  S.  0.  c.  ■'iO :  liar.  C.  L.  P.  Act,  2nd  e.d., 

ii'if':     Doe  (I.   Anderson  v.   Todd  et  al., 

B.  279 ;  JA-ahy  v.  Loucks,  2   Q.    B.  178  ; 

_,!,he  V.  Foiiiji'i;  4  Q.   B.    192  ;     Voitny   v. 

'tiliile,  ■")  Q.  B.  332  ;  Blue  v.  Toronto  Gas  Co, 

I,.  Cluimb.  7  ;    Archibald  v.   Cameron,    1 

138. 


14.  A'Viy  Assir/nment, 
(a)  Generally. 
\te  ('.  L.  P.  Act,  sees.  123,  124,  P-  S.  O.  c. 

,heio  a  former  recovery  is  pleaded,  and  tlie 

jjn  is  of  such  a  nature  that  it  cannot  be  dis- 

Ired  from  the  record  whether  the  same  de- 

l  was  ill  niiestion,  tlie  idaintiff  is  not  obliged 

,w  iissign,  but  may  deny  the  identity  of  the 

B  of  action.  Ikastey  v.  Beasley,  10  Q.  B.  3(i7. 

■um[)sit  for  goods  sold,  &c.  :— Held,  iin- 
iarv,  ami  bad  on  special  demurrer.  Caspar 
ftrMeni,  11  Q.  B.  48G. 

■  assignment  in  trover  : — Held,  bad,  as  not 
iiig  what  goods  the  plaintiff  meant  to  admit 
I  ccA-ered  by  the  plea,  and  what  not.  Co>'- 
V.  Skimrtl',  4  C.  P.  43. 

are,  as  to  the  effect  of  sec.  1.36  of  the  C.  L. 
ct,  ISriO,  (R.  S.  0.  c.  50,  8.  123),  when  a 
Ktc  new  assignment  has  been  pleaded  to 
al  ^ileas.    Brown  v.  Malpus,  7  0.  P.  185. 

Iftdeclaration  for  goods  Bold,  &c.,  defendant 
1  that  the  causes  of  action,  if  any,  accrued 
tt  ilufendant  and  one  S. ;  and  that  after  the 
Mold,  &c.,aud  before  suit— to  wit,  on,  &c. 


— by  indenture  between  defendant,  then  a  part- 
ner, and  for  and  on  behalf  of  the  firm  of  S.  &  I., 
B.  and  H.,  and  plaintiff  and  other  creditors  of 
said  firm,  in  consideration  of  defendant  assigning 
all  liis  goods  to  B.  and  H.,  they  agreed  to  pay 
the  creditors  7s.  6d.  in  the  pound  on  their  re- 
spective claims,  as  set  out  in  the  schedule  an- 
nexed ;  and  that  defendant  did  assign  to  said  B. 
&  H.  ;  and  that  they  iiaid  to  plaintiff  7s.  fid.  in 
the  pound,  who  accepted  tlie  same  in  satisfaction 
of  all  the  claims,  &c.,  against  defendant,  with  an 
averment  that  the  causes  of  action  iu  the  de- 
cLaration  accrued  in  respect  of  debts,  ^-c,  in  said 
indenture  mentioned.  To  which  the  plaintiff 
replied  by  traversing  the  averment  that  the 
causes  of  action  accrued  in  respect  of  debts,  &c. : 
— Held,  bad,  on  demurrer,  on  the  ground  that 
the  plaintiffs  should  have  new  assigned.  Hall 
v.  Irons,  4  G.  P.  351. 

The  declaration  alleged  that  defendants'  rail- 
way crossed  a  highway  on  the  level ;  that  it  was 
their  duty  to  keep  up  sufficient  gates  there,  so 
as  to  prevent  horses  from  getting  on  their  road, 
&c.,  yet  that  they  so  negligently  managed  their 
train,  that  by  means  of  such  careles8ni;ss  the 
plaintiff's  horses  passing  along  the  highway  were 
killed.  Defendants  pleaded  that  the  Tiorses  were 
straying  on  the  highway  within  half  a  mile  of  its 
intersection  with  the  railway,  and  not  in  charge 
of  any  person,  contrary  to  the  statute,  and  so 
strayed  directly  from  the  highway  on  to  the  rail- 
way at  the  point  of  intersection.  The  plaintiffs 
replied,  "  not  admitting  "  that  the  horses  were 
straying,  &c.,  .as  alleged,  "but  taking  issue 
upon  "  the  said  allegation, — that  the  defendants 
so  carelessly  managed  their  train  that  thereby, 
and  from  no  other  cause,  the  horses  were  killed. 
Per  Draper,  G.  J.,  the  replication  would  be  bad, 
either  as  an  attempt  to  avoid  without  confessing 
the  plea,  or  as  a  new  assignment  of  the  same 
cause  of  action  already  stated  in  the  declaration. 
McGee  v.  The  Great  Western  R.  W.  Co.,  23  Q. 
B.  293. 

Declaration  l)y  lessee  against  lessor  on  a  cove- 
nant to  deliver  possession  of  the  demised  pre- 
mises to  plaintiff  on  the  20th  March,  18()4, 
assigning  as  a  breach,  that  defendant  had  not 
delivered  up  possession  to  plaintiff  as  aforesaid, 
and  had  deprived  him  of  the  use  of  the  land 
and  premises.  Defendant  pleaded,  on  equitable 
grounds,  an  agreement  by  plaintiff  not  to  bring 
any  claim  or  damage  against  defendant  if  posses- 
sion could  not  be  obtained  on  the  day  as  provided 
in  the  deed.  Plaintiff  new  assigned  that  he 
brought  his  action  as  well  for  the  causes  attemp- 
ted to  be  justified,  as  for  not  giving  possession 
of  the  premises  on  the  21st  March  : — Hehl,  that 
the  new  assignment  was  liad,  as  enlarging  the 
declaration.      Wilson  v.  Keys,  15  G.  P.  32. 

Detinue  for  the  keys  of  plaintiff's  dwelling- 
house.  Plea,  leave  and  license.  Replication  : 
that  defendant,  as  sheriff,  entered  the  house 
with  plaintiff's  consent,  to  levy  under  a  li.  fa. 
against  the  plaintiff's  goods,  having  first  obtained 
the  keys  for  that  purpose  ;  and  that  in  excess  of 
his  duty  as  sheriff  he  detained  the  keys  from 
the  plaintiff,  and  locked  him  out  of  his  house 
for  several  days,  whereby  the  plantiff  suffered 
the  injuries  complained  of  in  the  declaration  ; — 
Held,  replication  good  as  being  in  the  nature  of 
an  informal  new  assignment.  Bain  v.  McDonald, 
32  Q.  B.  190. 
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See  Cameron  v.  McLeml  H  'A.,  T.  T.  4  Vict.  ; 
R.  &  H.  Dig.  399  ;  J/otlifkivHon  v.  Donnldtion,  .\ 
Q.  B.  274.  infra  ;  Hots  ei  nl.  v.  Burton,  4  Q.  B. 

357,  p.  mu. 


15.  Other  CoHex. 

Semhle,  it  is  not  irrcgnlar,  after  an  appearance 
in  person,  to  ploiul  'oy  an  attorney.  Super  v. 
Draper  et  oL,  '2  O.  S.  289. 

When,  pending  a  motion  to  set  aside  proceed- 
ings for  irregularity  in  service  of  the  process, 
defendant  pleaded,  in  consecpience  of  which  the 
plaintiff  proceeded  to  trial  and  had  a  verdict, 
the  court  refused  to  interfere,  though  no  defence 
had  been  made,  no  actual  merits  being  disclosed 
on  athdavit.  Simjiwn  v.  Jlatlfiinor.,  U'uril  v. 
Witnl,  3  O.  S.  305. 

It  is  irregular  for  a  plaintiff  to  proceed  to  trial 
■where  there  are  issues  joined  on  some  pleas  and 
not  on  others.     Ferrin  v.  Di/er  et  uL,  4  O.  S,  (J. 

Where  a  defence  should  be  specially  pleaded, 
the  court  in  banc,  will  not,  without  the  consent 
of  the  parties,  admit  evidence  of  such  defence 
under  tlie  general  issue.  Loiujworth  v.  McKay 
etal,  (5  0,  S.  149. 

A  defendant  may  in  one  plea  refer  to  allega- 
iljns  in  anotlier,  in  the  same  msvnner  as  in 
separate  counts  of  a  declaration.  Beaton  v. 
MeKeu-Je,  T.  T.  1  k  2  Vict. 

In  trespass  qu.  cl.  fr.  deioniiaiit's  attorney 
undertook  to  allow  plaintiff's  attorney  to  enter 
his  record  at  any  time  dvritij;  the  a'^sizcs.  De- 
fendant's iittorney  pleaded  a  "lecial  ■; '  ,;  to 
which  the  ])laintifl'  new  assigi't  ■..  Dji'endant 
pleaded  specially  to  the  new  assignment,  and  the 
plaintiff  demurred  specially.  The  plaintiff  hav- 
ing proceeded  to  assesfi  contingent  damages,  the 
court  set  the  assessment  aside  without  costs. 
Hoihjkin.'ion  v.  Dom'lihon,  2  Q.  B.  274. 

In  an  action  against  a  gas  company  tor  a  imi- 
sance,  a  plea  of  justification  containing  the  aver- 
ment tliat  they  are  now  managing  their  works 
carefully,  and  that  the  vapours  complained  of 
unavoidably  arise,  was — Held,  bad,  as  applying 
the  defence  to  tlie  time  of  pleading,  and  not  of 
action  brought.      Wataon  v.  iiaa  Co.,  5  Q.  B.  2G2. 

Where  defendant  pleads  over  and  takes  no  ex- 
ception to  tlie  declaration,  the  court  cannot  take 
judicial  notice  of  the  want  of  legal  authority  in 
the  plaintifi's  to  sue  in  their  corporate  capacity. 
Bunk  of  British  North  America  v.  Sherwood,  6 
Q.  B.  213. 

The  court  will  not  carry  into  efifect  an  under- 
taking between  parties,  that  one  of  several  de- 
fendants who  has  not  pleaded  shall  be  considered 
as  having  pleaded,  and  as  standing  on  tJie  record 
in  the  same  position  as  the  other  defendants. 
Slfton  v.  McCalie  et  al.,  6  Q.  B.  394. 

The  plaintiffs  sued  for  work  and  labour,  as 
attorneys,  in  the  first"  count,  and  added  two 
counts  for  money  paid  and  on  account  stated, 
not  stating  by  or  with  them  as  attorneys.  Plea, 
o  the  whole  declaration,  as  if  the  plaintiffs  had 
been  claiming  the  money  as  attorneys : — Held, 
bad.     Bahj/  et  al.  v.  Ardin,  6  Q.  B.  408. 

The  first  count  of  the  declaration  was  on 
an  award,    and    the  second  on  the    common 


-unts.  Defendant  demurred  to  the  first  v.-.-. 
and  as  to  the  residue  pleaded  "never  ind, . 
and  set-off."  The  plea  of  set-off  was  lui.j' 
apply  to  the  second  count  only  ;  and  thr  ) 
murrer  to  the  first  count  having  been  ait  v, 
as  frivolous,  the  plaintiff  was  held  entitle  , 
sign  interlocutory  judgment  for  want  of  u  . 
Johnstone  v.  Johnstone,  8L.  J.  46. — C.  L.  ('liV 
— Draper. 

Held,  that  defendants  having  pleaded  t.i  • 
declaration  as  containing  two  separati;  im; 
could  not  afterwards  object  that  there  w,^,' 
one.     Mill/  et  al.  v.  Iloinland  et  al.,  19  (].  |;,, 

Declaration  that  defendants  undertodlc  t 
their  promissory  notes,  pay.ible  at  certain  pr  : 
for  lOs.  in  the  £  of  the  (lebts  due  by  lUh  ; 
such  of  his  creditors  as  should  within  twn  n , 
after  the  date  of  the  deed  express  their  r,. 
to  accept  such   com])osition  ;  and  alKgiii  ■ 
defendantr  within  two  months  expressiil  ■ 
consent  to  accept  and  agreed  to  accept  tli. 
position.     Defendfvnts  pleatled  that  the  \>h.  ■ 
did  not,  within  two   months,  express  tin  i 
sent  to  accept,  and  did  not  agree  ti;  hihi; 
composition.     Upon  demurrer  because  th  . 
too  much   in   issue,    the  agreement  bein.' 
that  they  should  consent  to  accept : — IfeM, , . 
it  being  only  a  traverse  of  the  averment  iii  j 
declaration.     Matthewson  et  al.   v.  Jlmdirnnt 
al.,  13  0.  P.  9(5. 

Treating  a  plea  as  a  nullity  does  not  ])revj 
it  afterwards  being  attacked  as  an  irregiila-l 
Ahell  V.  Glen,  (5  P.  R.  64.— C.  L.  ChaiiilJ 
Dalton,  C.  C.  <0  P.,  Ciwynne. 

Declaration  on  covenants  for  title,  aii'li 
common  counts.     Plea,  that  after  the  tinifKl] 
defendant  is  alleged  to  have  become  indtlj 
and  liable  to  the  plaintiffs,  and  after  tliu  Ik 
vent  Act  of  18(54,  defendant  made  an  iissigia, 
under  it,  and  mi  his  scheilule  tlie  alleged 
of  the  plaintiffs,  which  was  then,  if  tkvii 
had   any  claim,    provable   against    (lefen'l; 
estate,  was  included,  and  that  afterwanis  ilv 
dant  duly  obtained  an  absolute  discharge  iisj 
said  act  from  the  claim  of  his  creditors,  in  j 
ing  the  plaintiffs,  which  was  duly  continiielj 
Held,   not   objectionable   on   demurrer,  asi 
admitting   and   avoiding  plaintiff's  elaiiii, 
referring  to  it  as  the  plaintiff's  alleged  claitl 
any.      Burrowes  et  al...  v.  DcBlaqiiieri',  Si()\ 
498. 


VIII.  PLE.'ia  Puis  Darrein  ContimamiI 

[See  C.  L  P.  Act,  88.  106,  107,  B.  S.  0.  t 

W^here  a  feme  sole  plaintiff  had  marrieil 
rule  nisi  obtained  for  judgment  as  iu  ca$t:i| 
nonsuit,  which  was  afterwards  made  absf-la 
and  she  applied  to  set  it  aside,  her  ruieJ 
granted  on  payment  of  costs,  and  leave  was  jjij 
to  defendant  to  plead  the  coverture  puis  (ha 
continuance,  without alKdavit.  WarnnwM 
M.  T.  3  Vict. 

After  judgment  by  default,  a  plea  of  rdJ 
puis  darrein  continuance  will  not  he  alloii 
Shaw  V.  Shaw,  6  0.  S.  458. 

The  affidavit  verifying  the  plea  may  k  m 
before  a  commissioner ;  aud  where  defei 
settletl  the  debt  with  the  plaintiff  niiil  fn 
l^ntly  obtained  a  release  from  him,  wliicil 
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U  nuis  darrein  continuance,  to  depnve  the 
Effrattorney  of  costs,  the  court  nmde  a 
[Solute  to  set  aside  the  plea,  unless  defen- 
fpaid  these  costs  in  a  month.  WM.r  v. 
Vnl,  (J  <>•  «•  548- 

L  fourth  plea  to  the  Hrst  and  second  counts 

aeckrati""  the  plaintiffs  demurred,   upcn 

I  hXnentwas   given  for  the  plamtiffs 

[i  If  iff,  also  traversed  the  plea,  on  which 

l«  taken.     Defendant  subse.iueutly  plea- 

!!i.  darrein  continuance  to  the  same  counts. 

^ii.olication  to  set  asi.lu  the  latter  plea:- 

tffiirsee.»8ofC    L.P.Act,acopy 

I  affidavit  tiled  with  a  plea  of  puis  darrein 

Lance  or  the  order  dispensing  with  such 

Ht  must  bo  served  with  the  plea  :  that  such 

»  mavhe  pleaded  after  demurrer  hied,  or 

Ittftcr  iudL'nient  on  the  demurrer,  so  long  as 

1  MO  other  issues  remaininjj'  on  the  record  for 

Lertainly  so,  when  the  judgment  (lul  not 

Ito  the  remaining  issue.     But  that  the  plea 

a  set  aside,  because  the  fourth  plea  and  the 

■in  fact  joined  upon  it  and  the  judgment 

It  it  could  not  be  got  rid  of  by,  m  effect, 

tutiiiL'  another  plea  for  it,  and  thus  ainend- 

_  nieiilinir  double  without  leave.     Gordon 

ITrmU,  3  P.  l\.  366.-C.  L.  Chamb. 

filsou. 
Ji  on  the  authority  of  Dunnr.  Hill,  11  M. 
1470  that  a  idea  puis  darrein  continuance 
les  as  a  waiver  of  all  pleas  remaining  on 
boord  vet  to  bo  tried  ;  and  it,  therefore, 
rinL'  in"  this  case,  that  if  the  plea  of  not 
wiiich  had  ))een  pleaded  before  the  plea 
1  darrein  continuance  had  remained  on  the 
I,  tlie  plaintitl  must  have  been  nonsuited, 
ftrial  was  granted  unless  plaintiff  would 
It  to  reduce  his  verdict  to  nominal  dam- 
PHvkry.  Jl!ir»e,  2-2  0-  V.  328. 

ler  the  C.  L.  V.  Act,  sec.  97,  to  make  a 

[good  plea  to  tlie  further  maintenance  of 

^on,  it  is  sulfioient  if  it  disclose  on  its  face 

rwliich  arose  after  the  commencement  of 

bon.    No  formal  commencement  is  neces- 

VUcKurJe  v.  KUtridije,  24  C.  P.  145. 

Idgment  held  not  conclusive,  because  not 
Ijy  way  of  estopj)el  puis   darrein  con- 
!,  as  it  might  hi.ve   been.     Brown   v. 
llApp.  K.  3(i7. 


IX.  Equitable  Defences. 

1.  GeiieraUi/, 

■  C.  L.  P.  Act,  •<.v.  124-127,  C.  S.  U.  C. 
kn  n[iiifahte  (kf'euce  mu)it  linre  been  such  an 
'  the  dejmlant  to  an  ahMlute,  perjietual, 
iomi  lujitnction.  But  now  by  the  C.  L. 
f.  Ill,  et  -w].  H.  S.  O.  c.  50 :  this  restrk- 
been  ahul'Mhed.] 

Suitable  plea  must  be  proved  by  such 
as  a  court  of  law  can  receive.  Perky 
Hal.,  18Q.  B.  429. 
[4he  facts  presented  by  an  equitable  plea, 
that  the  restraining  of  the  action 
it  do  complete  justice  between  the 
,iut  that  something  more  might  \>e  ue- 
iio  ascertain  which  enquiries,  taking  of 
&c.,  would  \m  requisite,  the  plea  will 
Ue,  Grii/f/i  v.  Firley,  6  L,  J.  61. — C. 
I.  —Draper. 


Semble,  I.  Where  a  court  of  e(iuity  would 
give  unconditional  relief,  althougli  the  proueduro 
necessary  tr)  obtain  it  is  unknown  to  courts  of 
law,  the  matter  of  defence  can  be  well  pleaded 
as  an  C(|uitable  plea  at  law  ;  2.  When  a  contract 
has  been  executed,  and  nothing  remains  but  the 
relief  to  l)e  granted  against  the  existing  wrong, 
a  court  of  law  can  grant  it.  Be/i/ia  ct  n.r.  v. 
Mulr  et  al,  5  P.  K.  273.— C.  L.  Chamb.— 
Dalton,  C.  C.  A-  P. 

Held,  1.  That  the  right  given  to  suitors  to 
plead  or  reply  etpiitable  matters  of  defence  or 
reply,  does  to  give  to  suitors  the  right  to  set  at 
nought  the  well  understood  couiiikju  law  rules  of 
pleading  :  2.  That  although  an  eijuitable  replica- 
tion might  be  a  good  equitable  answer  in  e(|uity 
to  a  bill  framed  as  the  plea,  it  <loes  not  follow 
thiit  it  is  good  equitable  replication  in  law  : — 
Held,  3.  That  the  eipiitablc  replication  in  this 
cause  was  clearly  multifarious;  and  it  was  struck 
out  with  costs.  Li'.iris  et  al.  v.  Munnlnij,  2  L. 
J.  N.  vS.  247.— C.  L.  Cliaml).— Draper. 

It  is  not  necessary  in  equitalde  pleadings  at 
law  to  follow  the  rules  of  equity  pleading,  and 
it  is  unnecessary  therefore,  in  sucli  a  pleading,  to 
aver  the  nature  of  the  consideration  relied  on. 
to  support  a  discharge  from  tlie  pertormance  of 
a  covenant.  The  last  case  followed.  Simpmn 
V.  ^e(T  e<o/.,  33Q,  B.  345. 

An  equitable  defence  is  not  admissible  under 
the  general  issue  by  statute.  Brun-a  v.  Black- 
well,  35  Q.  B.  239. 

Per  Gwynne,  J.  —  The  statute  authorizing 
eijuitable  defences  does  not  authorize  pleading 
matters  which  are  merely  evidence  under  a  legal 
plea.     Mackenzie  v.  Davidnon,  27  C.  P.  188. 


2.    Under  Adiiihmt ration  nf  JiiMicc  Act,  1S7-3. 

In  an  action  for  illegal  <listress,  the  defeiHlant 
tendered  evidence  that  the  instructions  to  draw 
the  lease  and  the  agreement  of  the  parties  was 
that  the  rent  should  be  payable  in  ailvancc  ; 
which  it  was  held  was  not  the  construction  of 
the  lease  :— Held,  that  under  the  Administra- 
tion of  Justice  Act,  1873,  defendant  could  have 
pleaded  an  equitable  plea  setting  out  the  facts 
relied  on  for  altering  the  lease  in  accordance  with 
the  agreement  of  the  parties,  and  a  verdict  for 
the  plaintiff  wiis  set  aside,  on  payment  of  the 
costs,  to  enable  him  to  do  so.  Brown  v.  Black- 
well,  35  Q.  B.  239. 

To  a  declaration  against  maker  and  endorser 
of  a  note,  defendants  pleadeil  separately,  that 
before  the  making  of  the  note  the  plaintiff  and 
her  husband  sold  all  tiieir  interest  and  stock  in 
a  certain  railway  company,  to  defendant  II.  for 
955,000,  and  iu  consideration  that  plaintiff  and 
her  husband  should  assign,  convey,  assure,  and 
transfer  the  same  to  H.,  H.  agreed  to  pay  said 
355,000  on  certain  days,  and  to  give  his  notes 
therefor  endorsed  by  the  other  defendant,  B., 
and  that  until  the  whole  of  said  stock,  &c.,  had 
been  conveyed  to  H.,  neither  H.  nor  the  other 
defendant  should  be  required  to  pay  said  notes 
or  any  part  thereof  :  that  this  was  one  of  the 
notes,  and  was  made  on  the  faith  that  the  stock 
had  been  conveye<l ;  and  that  afterwards  the 
plaintiff  and  her  husband  refused  to  complete 
the  conveyance  of  all  their  stock,  and  only  as- 
signed part  thereof,  and  retained  thirty  shares. 
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The  plaintiff  replied  that  at  the  time  of  making 
saiil  agrounient,  and  from  thoiice  hitherto,  she  ano 
her  liimband  were,  and  still  are,  ready  and  wil- 
ling, and  hereby  offer  to  assign  to  H.  said  thirty 
shares,  on  his  rcfiucst,  of  which  ho  had  notice, 
but  that  H.  never  re(iuested  such  transfer  : — 
Held,  on  demurrer  to  the  replication,  1.  That  if 
no  conveyance  had  ever  been  executed  it  would 
have  been  l)ccn  the  duty  of  H.  to  prepare  the 
necessary  transfer  for  execution  ;  but  2.  That 
the  plaintiff  having  conveyed  all  that  she  pro- 
fessed to  liavo  in  tlie  company,  it  was  her  (luty 
to  jirepare,  at  'lier  own  cost,  the  extra  convey- 
ance ()f  the  thirty  sliares  rendered  necessary  by 
her  own  default  in  not  tranferring  them  before. 
Semble,  tliat  under  the  Administration  of  Jus- 
tice Act,  1873,  if  all  the  other  issues  had  been 
dispost^d  of,  the  coui't  might  have  allowed  plain- 
tiff to  convey  thirty  shares,  paying  the  costs  of 
suit,  and  directed  the  defendant  then  to  pay  the 
note,  and  tiiat  the  plaintiff's  husband  should  be 
made  a  party  ;  but  there  being  other  issues  to  be 
tried,  judgment  was  given  for  defendants  on  de- 
murrer, reserving  judgment  on  tiie  equitable 
riglits  of  the  parties.  liouUon  v.  Hiujel  et  at. , 
35  Q.  B.  402. 


X.  Demurrers. 

[See.  C.  L.  P.  Ac',  .s.y.  1J7-1M,  J{.  S.   0.,  c.  50.] 

1.  Frivolotm  Demurrers. 

(a)  Generalli/. 

[See  a  L.  P,  Act,  s.  l.'S,  I{.  S.  0.  c.  60.] 

A  plaintiff  cannot  treat  a  special  demurrer  as 
a  nulity,  and  sign  judgment  for  want  of  a  plea, 
t]ioui;li  the  demurrer  may  appear  fi'ivolous. 
Super  V  Draper  et  al.,  2  0.  Is.  2S!). 

.Summons  to  set  aside  demurrer  as  frivolous  to 
a  declaration  upon  a  special  agreement,  because  a 
request  was  not  averred  between  certain  periods, 
discharged.  Breilett  et  al.  v.  Li.ile,  I  C.  L. 
Chamb.  (JO. — Macaulay. 

Declaration  for  goods  sold.  Demurrer,  that 
the  sale  is  not  alleged  to  have  been  at  defendant's 
request,  n(U"  tliat  (Icfend.ant  is  indebted.  Demur- 
rer set  aside  as  frivolous.  Darin  v.  Muckle.  2 
P.  li.  1()(). — C.  L.  Cliamb. — Robinson. 

Sec,  also,  Shaver  v.  Brown,  1  C.  L.  Chamb. 
156  ;  Aiicil  v.  Brkher,  3  L.  J.  72. 


2.   Cause  of  Demurrer. 

Clones  for  close  in  aplea  in  trespass,  was  held 
bail  on  special  demurrer.  Woodruff  et  al.  v. 
Davi%  2  Q.  B.  404. 

It  is  no  ground  of  demurrer  to  write  by  mis- 
take, in  the  pleadings  "plaintiff"  instead  of 
"  defendant,"  where  there  can  be  no  doubt  as  to 
what  w.as  meant.  Ilai/icard  v.  Hai-jter,  4  Q.  B. 
489. 

In  an  action  for  mesne  profits — Held,  that  if 
the  declaration  or  replication  is  objectionable 
for  vagueness,  the  defendant  should  demur  for 
want  of  a  sutticient  description  or  a  new  assign- 
ment, and  not  raise  an  issue  to  the  country  on 
the  fact  of  identity  of  the  premises  mentioned 
in  the  declaration  and  those  mentioned  in  the 
second  and  third  pleas.  McKenzie  v.  Fairman, 
1  C.  P.  50. 


In  order  to  raise  an  exception  to  the  exec;- 
of  a  deed,  the  defendant  should  plr;.d  ti,,,,'] 
facttim  ;  he  should  not  demur.  Burm  v.  1>,}1 
sou,  8  Q.  B.  280. 

Held,  tliat  the  cause  of  dennirrer  assigrns 
this   case  was  not  suited  to  the  objeutidim 
ded  to  be  urged  as  to  the  discrepancy  of  i_ 
and  that  tlie  defendants  sliould  not  liave  i\" 
red,  but  should  have  pleaded  "  non  est  fa,- 
and  relied  at  the  trial  upon  tlie  v.ariancc  l,itj 
their  actual  agreement  and  that  doilai.v 
Wadswor/h  et  al.  v.   Tuwulei/  et  al.,  10  (,|.  1;- 

An  allegation  of  damages  on  a  grouml  on  a 
the  plaintiff  is  not  entitled  to  recover,  fi.n" 
ground   for   demurrer  to  a  declaratiim,  vj 
surplusage  is  not  ground  for  demurrtr.  /)  if 
V.  G'ren!  i\'e.slern  Ji.   ]\'.  Co.,  4  L.  J.  47. 
Chamb.  — Draper. 

A  plea  of  the  general  issue  by  statute  j| 
no   statute  is  applicable  is  not  denninalrK, ^ 
the  reference  to  the  statute  may  be  stnick;:! 
motion.     Cairusv.  Tlie  Water  Com mi.^.<ioi,fr,l 
tlif.  Citii  of  Ottawa,  25  C.  P.  551. 

Where  to  a   declaration  by  way  of 
against  a  shareholder  in  a  jmblic  compa;; 
demurred,  on  the  ground  that  an  action  ' 
case,  and  not  a  sci.  fa.  was  the  proper  mil 
Held,  that  the  point  was  one  of  i>ractice,  ati 
of  pleading,  and  was  not  therefore  (ipeiiii 
murrer.     Page  et  al.  v.  Aui>iii,  2G  C.  P.  l|i 

Semble,  that  a  demurrer  is  the  proper  iibl 
raising  the  (]uesti(m  whether  a  conditiiin 
insurance  policy  is  unjust  or  unrea.sc)M,ilil( 
30  Vict.  c.  44,  s.  33,.  O.    Morruwx.  Th,  lU 
County  Mutual  Fire  Ins.  Co.,  3!)  Q.  15.  441 

See  Bristowc  v.  Patterson,  0  0.  S.  107, 
Murphij  v  Burnham,  2  Q.  B.  261,  p.  •_'; 


3.  Amendment  of . 
Semble  :  That  a  demurrer  cannot  lie  ad 
ed  without  the  consent  of  tiie  oppnnite  A 
Where,  therefore,  defendant,  intending t.hiJ 
to  the  replication  to  the  second  plea,  diiliil 
demur  to  the  replication  to  tlie  first  pka . 
that  the  court  could  not  decide  upon  tliisil 
rer  .as  if  it  were  a  demurrer  to  the  repliaa 
the  second  plea.  Perrij  v.  Ororer,  ii  y,  Rl 
See  also  Parsons  v.  Crahb,  31  Q.  B.  434 'f 
34  Q.  B.  136. 

Per  Draper,  C.  J. — After  joinder  imlenij 
the  party  demurring  cannot,  without  mM 
leave,  alter  or  vary  the   grounds  of  ( 
Bell  V.  Milk,  25  Q.  B.  508. 


4.    Withdrawing. 

The  court  gave  leave  to  withdraw  .idea 
upon  payment  of  costs  and  pleading  ii<J 
though  the  plaintiff  had  lost  a  trial,  l\ 
GraJiam,  Tay.  41. 

Leave  to  withdraw  a  demurrer  to  aa 
accord  and  satisfaction  to  an  action  forbiij 
covenant,  was  refused.  Bayard  v.  Pad 
Tay.  406.. 

When  a  demurrer  has  been  argued  i 
meat  pronounced,  it  cannot  be  withdranl 
trial  has  been  lost,  although  the  iilaiutift 
have  to  assess  hia  damages.  Sherwood,  Jj 
BeU  V.  Stewart,   Dra.  159. 
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Fherc  a  plaintifif  -leinurre.l  Bpecidly  to  »  plea 
l,^[,,"thu  action,  because  it  concluded 
*her  n  bar  n,.r  Mmtcnent-the  court,  in  giv- 
Hii.  Kuient  against  the  denmrrer  allowed  the 
fe nt  ff  t..  witlnlraw  it  on  payment  of  costs,  and 
ak  ti.i.lKii'«"t ""  t''"  ^''^"'"  '■^'""■'*-  '^'"'■^■'"^ 
CanM  H-  '■'•  •'"'  ^''"*-  ,    ,  .,^ 

Ipplicatioa  by  plaintiff  to  aniond,  by  with- 
IS  '  ck-nmrrer  to  pleas,  fifter  argument  and 
Lr  fHiIof  issues  in  fact,  refused.  Ihitchimon 
J^.«!;,.l(".L.Chamb. 'ill.- Burns. 

Waintiir  allowed  to  withdraw  his  demurrers, 
'  jiieh  coutingeut  damages  had  been  assessed, 
to  reply  <le  ""^o  to  the  defendant'-  pleas. 
\UocU  V.  Scott,  9  y.  li.  428. 
VI  ero.a  plea  had  been  held  good  on  demur- 
but  the  judgment  thereon  had   not  been 
■ered    the  court,  under  the  special  ciroums- 
Ices  'allowed  the   plaintiffs  to  withdraw  the 
BuiTcr   and    reply,    on   payment,    of  costs, 
hout  saiictiouing  any  particular  replication. 
Uh  el  id.  V.  Want,  20  Q.  B.  33. 

5.  Setlimj  Down. 

here  a  nilo  nisi  with  a  stay  of  proceedings 
fbecn  taken  out  and  served,  to  set  aside  a  ver- 

ttiiiiticeof  argument  of  demurrer,  and  the 
Bng  down  the  same  demurrer,  given  subse- 
htfy  to  the  rule,  will  be  sot  aside  with  costs. 
\Baiiky.  E:-ch'.f,  5Q.  B.  033. 

litlier  party  may  set  .down  a  demurrer  for 
Iraeut ;  anil  fi)rmerly  causes  of  jjeuond  demur- 
[shmild  be  delivered  to  the  judges  in  the 
(if  notes  by  the  opjiosite  party  to  the  one 
fnii  down  the  demurrer  for  argument.  Jones 
)mn,  1  C.  V.  m. 

I  denmrrer  was  set  down  by  the  pU  intiff  be- 
Ithe  opening  of  the  court,  on  the  first  day  of 
Ijaelmas  Term,  for  argument  on  tlie  second 
Irday,  ami  afterwards,  about  twelve  on  the 
day,'  it  was  set  down  by  defendant  for 
nent'outhe  first  paper  day.  During  the 
I  term,  in  Practice  CVmrt,  a  rule  to  strike 
Ihe  denmrrer  entered  by  tlefendant  was  dis- 
Wl,  on  the  ground  tliat  the  plaintiff's  entry 
Jmproperly  made  before  the  court  had  met. 
fcourt,  however,  licard  the  cause  on  tlie  day 
Vhioli  it  had  been  entered  by  the  plaintiff, 
ag  that  he  had  a  right  to  set  it  down  before 
Opening  of  tlie  court.  Moody  v.  Dougall,  3 
145.— P.  C— Richards. 


6.  Paper  Books  and  Argument. 

\[See  nde.^  of  T.  T.  1S3G,  Nos.  U,  IS.] 

jtptions  to  prn'ioug  plecullntj.-<.] — Where  ex- 
Ds  to  pleadings  are  not  noticed  in  the 
iter  books  delivered,  nor  any  notice  of 
given  to  the  court  before  argument, 
mnot  be  urged.  Ferric  et  al.  v.  Lockhart, 
,411. 

judgment  has  been   once  given  on  the 

1  against  defendant,   on  demurrer  to  his 

ua  he  haa  been  allowed  to  add  another 

irhich  when  demurred  to  he  abandons  : — 

|N0iat  he  cannot  be  allowed  on  this  second 

er  to  take  exceptions  to  the  declaration, 

rt  having  already  adjudged  it  to  be  good. 


Hobaon  v.  T/ie  Wvllington   District  Mutual  Fire 
Ins.  Co.,  7  Q.  B.  19. 

Where  no  notice  of  exceptions  to  a  declaration 
after  demurrer  to  a  plea  has  been  given,  the 
court  will  not  entertain  such  exceptions  of  their 
own  accord,  unless  the  declaration  shew  that  on 
the  facts  stated  the  plaintiff  re  illy  has  no  ground 
of  action.     Shouldice.  v.  Frasi'r,  7  Q.  B.  60. 

Notice  of  exceptions  to  tlie  declaration  having 
been  duly  served  by  defendant,  were  omitted  by 
the  plaintiff  in  the  demurrer  books  enteriMl  by 
him.  The  court  refused  to  give  judgment  in 
favour  of  defendant,  as  allowed  l)y  the  rule  of 
court,  the  plea  being  clearly  bad,  but  allowed 
the  exceptions  to  be  argued.  Semble,  tliat  such 
cases  will  in  future  be  struck  out  of  the  paper. 
Curry  \:  McLeod,  12  Q.  B.  545.  See  .SVk;/ v. 
McCarrow,  35  Q.  B.  22. 

Quiure,  whether  on  the  argument  exceptions 
can  be  taken,  of  which  no  notice  has  been  given, 
Sntith  V.  Muirhfad,  13  (J.  B.  9. 

In  an  action  brouglit  on  an  agreement  to  run 
the  plaintiff's  saw-mill,  the  declaration  suggest- 
ed breaches  "before  and  during  and  after"  a 
particular  day.  Defendant  pleaded  a  general 
averment  of  his  readiness  to  perform  the  agree- 
ment, and  that  plaintiff  prevented  iiini,  and  after 
the  particular  day  referred  to  evicted  him  from 
the  mill,  though  defendant  was  i'ea<ly  to  perforin 
his  part ;  and  the  plaintiff  new  assigned  for 
breaches  previous  to  the  alleged  eviction.  On 
demurrer  to  such  new  assignment,  tlie  plaintifif 
objected  to  the  plea,  that  it  only  answered  part 
of  the  count  in  the  declaration  to  which  it  was 
pleaded: — Held,  1.  That  the  objection  came  too 
late  ;  2.  That  the  plea  was  good,  the  latter  words 
of  it  not  restricting  tlie  prior  averment  that  the 
defendant  was  ready  at  all  times.  Brown  v. 
Malpus,  7  C.  P.  185. 

Where  there  is  a  demurrer  to  a  plea,  and  ex- 
ceptions are  taken  to  the  declaration,  if  the 
plaintiff  on  the  argument  abandons  the  demur- 
rer, the  court  will  not  give  judgment  on  the 
exceptions.     Martin  v.  Arthur,  ItJ  Q.  B.  483. 

When  a  previous  pleading  of  the  party  demur- 
ring is  bad,  but  not  objected  to,  though  the 
opposite  party  cannot  claim  to  be  heard  against 
it,  the  court  may  in  their  discretion  give  effect 
to  the  faults  apparent.  Shaw  et  a  I.  v.  Shaiu,  21 
Q.  B.  432. 

A  demurrer  for  a  misjoinder  of  counts  must 
eo  to  the  whole  declaration.  Where,  therefore, 
defendant  demurred  to  the  second  count,  and 
the  plaintiff  demurred  to  the  pleas  to  the  first 
count  :  .Semble,  that  upon  the  argument  the 
plaintiff  could  ifot  object,  on  exceptions  taken 
to  the  firat  count  of  the  declaration,  that  the 
whole  declaration  was  bad  for  misjoinder  of 
counts.  Quin  v.  The  School  Trustees,  7  Q  E. 
130. 

The  plaintiff  having  demurred  merely  to  the 
plea  to  the  first  count :— Held,  that  defendant 
could  not  except  to  the  declaration  on  the  ground 
of  misjoinder  of  counts,  as  that  objection  could 
only  arise  on  demurrer  to  the  whole  declaration. 
Taylor  v.  Broton,  17  0.  P.  387. 

Where  the  defences  were  severally  pleaded  to 
the  several  counts  and  demurred  to,  and  not 
supported,  and  on  the  argument  of  the  demurrer 


II 
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the  wliolo  ileclaration  was  excepted  to  for  a  mia- 
joinder  of  counts ;  the  court,  tliough  they  admit- 
ted tlie  declaration  to  be  bad  for  that  reason, 
would  not  give  judgment  againHt  the  plaintiff ; 
no  (juestion  upon  the  inconsifltency  of  the  de- 
claration as  a  whole  liaving  been  raised  under 
the  demurrer.  McLeuU  v.  EhfHs  et  al.,T  Q.  B. 
251. 

Otiier  CiiMfH.]  —  An  objection  to  a  pleading 
taken  on  special  demurrer,  must  have  distinctly 
pointed  out  the  defect  objected  to.  /Small  v. 
Bmiliij,  3(^R4<) 

After  issue  joined  on  demurrer,  but  a  month 
before  term,  plaintitl'  prepared  demurrer  books. 
The  case  was  Hul)se(jueutly  referred  to  arbitra- 
tion, costs  of  tlie  plea<lings,  &c.,  to  be  costs  in 
the  cause  :— Held,  that  the  preparation  by  the 
plaintiff'  of  the  demurrer  books  was  reasonable, 
and  tliat  lie  must  be  allowed  costs  of  the  same 
on  taxation  aa  part  of  tlie  necessary  proceedings 
in  tlie  cause  Itefore  the  reference.  Ellhitt  v. 
A'oii/iirii  Anniiriiiic<-  Co.,  (5  1'.  It.  Ill — 0.  L. 
C'haml). — A.  Wilson. 


7.  Jiuhjment. 

AVliere  defendant  demurred  to  a  replication  to 
a  plea  to  one  of  several  counts,  and  the  plaintiff, 
having  recovered  on  the  other  counts,  confessed 
his  replication  bad  and  entered  judgment  as  to 
that  count  for  the  defendant— the  court  Held 
that  sucii  proceeding  was  irregular,  the  proper 
course  being  to  take  no  judgment  on  the  plead- 
ings demurred  to,  the  plaintiff'  being  entitled  to 
recover  independently  of  these  pleadings.  Huch- 
leuit  V.  Bidinll,  '1  O.  .S.  319. 

A  plaintiff'  who  has  demurred  to  a  defendant's 
plea,  cannot  .sign  interlocutory  judgment  for  the 
want  of  a  joinder,  liis  proper  course  Jieing  to 
add  it  himself.  Murney  v.  Ikron,  E.  T.  7  Will. 
IV. 

If  in  debt  on  bond  several  breaches  be  assign- 
ed, the  plaintiff'  is  entitled  to  judgment  on  gen- 
eral demurrer,  if  one  of  them  be  good.  Fowke 
V.  Li/sfer,  E.  T,  3  \'ict. 

Judgment  on  demurrer  cannot  be  entered 
while  tliere  are  issues  in  fact  undisposed  of. 
W(iit<'  V.  MiDoiidl,  8  Q.  B.  570. 

If  there  be  a  demurrer  to  a  declarivtion  in  as- 
sumpsit in  whicli  there  are  several  breaches 
assigned,  some  well  assigned  and  others  badly, 
defendant  will  not  be  entitled  to  judgment  on 
the  whole  declaration,  but  each  party  will  obtain 
judgment  on  tlie  breaches  which  are  decided  in 
his  favour.  O'XeillH  nl.  v.  Lfii/lit,  2  Q.  B.  204 ; 
Melville  v.  Carpenter,  4  C.  P.  150. 

Where  a  plaintiff  replies  de  injuria  to  two 
pleas  in  one  replication,  which  is  demurred  to, 
judgment  may  be  given  for  the  plaintiff  on  de- 
murrer aa  regards  part  of  his  rejilication,  and  for 
defendant  on  another  part.  McCuniffe  v.  Allan 
etal.,  5Q.  B.  571. 

On  demurrer  to  the  whole  declaration,  one 
count  being  good  and  the  other  bad,  the  court 
gave  judgment  accordingly,  and  not  against  the 
demurrer  generally,  as  being  too  large.  Ooukl 
v.  Ozowski,  17  Q.  B.  52. 

A  plea  })ad  in  part  is  not  necessarily  bod  alto- 
gether, but  it  may  be  held  on  demurrer  good  as 


to  some  counts  and  bad  as  to  others  ;  and  \^\ 
pleaa  were  so  hehl  in  this  case.  Jiurroirei  ftml 
V.  DeBlaquivrv,  34  Q.  B.  498. 

The  defendant  to  tJie  whole  replication  rejnin.!, 
ed  certain  facts,  and  joined  issue  "on  the  resiilnj^^l 
of  said  replication  :" — Held,  there  being  nn  n,;!  H 
due,  that  there  must  l)e  judgment  for  the  plaint;;, 
on  demurrer  as  to  that  part  of  the  rejointlcr  j(in!,;i 
ing  issue  on  the  residue.     I'ltrxDitti  v.  Cnihl,  v'-! 
Q.  B.  434. 

The  demurrer  to  a  plea  being  clearly  gm id,  I. 
no  one  having  appeared  to  support  the  deirMirr.. 
the  court  gave  judgment  for  the  plaintill',  Lg 
alloweil  defendant  to  amend  on  payment  of, iif 
costs.     /'(•//(/('/■  V.  Mooilie,  22  (i.  B.  71. 

Where  defendant  obtains  judgment  ob  ihna-.l 
rer  because  of  the   insutticiency   of    plaiiitilfi* 
declaration,  although  there  are  also  issues  in  f,ic.| 
and  demurrer  to  pleas,  the  judgment  ndl  sIkih;:  " 
contain  only  the  declaration,  demurrer,  and  jiiii;.,'^ 
ment,    omitting    all   intermediate   pr()ct(;diiiii|;J 
Comity  of  Frohtcmtc  v.  Citij  oj  Kimjxloii,  5  1'  ) 
298.— P.  C— Morrison. 


9.  Settinij  Anide. 

Where   a   party   who  had   obtained  leave; 
amend  his  replication,  filed  a  special  deiimmrsj 
its  stead,  tlie  demurrer  was  set  aside.    Tlie(M 
Bank  v.  C/uxne,  7  Q.  B.  454. 


10.   Coxts. 

When  the  plaintiff  succeeds  on  a  donuirrer  J 
a  plea  in  abatement,  lie  cannot  recover  the  o? 
of  the  demurrer  under  7  Will.    IV.  u.  If,  lutj 
the  termination  of  the  suit.     Hkhinuml  H  nl. 
Campbell,  H.  T.  2  Vict. 

If  a  declaration  be  drawTi  up  in  a  slo\-cnly,i 
careless  style,  the  court,  although  exprossini!!! 
opinion  in  favour  of  the  plaintiff'  on  (UMiiiim!] 
will    frequently  direct  hiin  to   amend  witkt 
costs.     Muip/ty  v.  Burnham,  2  Q.  B.  2(51. 

On  demurrer  to  a  plea,  no  one  having  appear^ 
to  support  the  demurrer,  the  court  gave  jiiii;j 
ment  for  the  plaintiff,  but  allowed  defendants 
amend  on  payment  of  5s.  costs.    Filliter  v.  J/w. 
22  Q.  B.  71. 

On  demurrer  to  the  pleas,  the  defendant  raisj 
exceptions  to  the  declaration,  of  which  hek 
given  no  notice.     The  court,  finding  such  es«| 
tions  entitled  to  prevail,  and  thinking  the  plaj 
bad,  gave  judgment  accordingly,  witliout 
to  either  party.     Sfapf  v.   MeCarroir  tt  nl, 
Q.  B.  22. 

The  plaintiff  having  succeeded  on  deniurret^ 
a  plea  to  one  count,  and  defendant  on  deiniii " 
to  a  replication  to  a  plea  to  another  count,  ij 
costs  were  allowed   to  either  side.    Kill 
Simkitig,  26  G.  P.  281. 

See  Elliott  v.  Xorthern  Asmtrance  Co.,  6PJ| 
111,  p.  2807. 

11.  Other  Cases. 

Where  there  were  several  counts  in  a  decli 
tion  varying  the  same  cause  of  action,  to  vU 
defendant  pleaded  distinct  pleas,  and  the  p' 
tiffs  having  demurred  to  some  of  the  pleas,  a 
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tlie  others,  after  judgment  against    allowini^  it  in  England,  (]  k  7  Vict.   o.  (i",  not 

"    i.-i.  .  —    being  in  foruu  hore.    Rfii'inav.   l(V///t,  17(^  B.  045. 

Hut  now  there  can  lie  by  K.  S.  (t.  c. 


Sm  on  the  .lu.nurrurs  recoverca  a  verdict  on 
oH>  r  PK*H,  no  .lefunco  having  Iwen  inwle  at 
?n' 1  tl.t'  i^<>''>t.  hold,  that  under  tlie  plea.1- 
The  ilaintiflV  recovery  wiw  barred;  but 
rciiinstatices  of  the  case  tliey  granted 
nnil  gave  the  fihuntitl's  leave  to 
itKuH  ct  III.   V.    J/amilluii,  C  O.  S. 


KT  tliu  e 
new  trial 


II' 


.Ifiuurrer  was  signed  "A.  B. 
A.  B.   being  both  the 


dofcn- 

♦  '. ,  ttoriitv."  A.  B.  being  both  the  counsel 
N.t  or.aTf'''-  the  defendant  :-Held.  that  the 
nature  was  snlhcient,  as  the  words  "  defen- 
„t'8  attorney, "  might  be  rc^jectcd  ,«  surplua- 
Lriiiciiic  V.  Rityiiiouil,  H.  1.  5  Vict.— 1. 
-McLean. 
iDeftiuhvnt,  though  the  replication  complete  the 
luf  may  refuse  to  be  concluded  by  it,  and  may 
Mir  within  tlio  ordinary  time  of  I'leading. 
»;-(/.-)i  V,  Cletilioni,  7  Q.  B.  171. 
Hiere  the  plaintiffs,  on  demurrer  to  their  rep- 
•imi  hail  obtained  leave  to  reply  de  novo,  but 
\  j„,j„e  iiiisiinderstanding  omitted  to  do  so  in 
be  aiiil  judgment  was  pronounced  on  the  de- 
trrVr  tliougli  not  entered,  the  ciuirt  allowed 
km  to  reply  de  novo,  on  application  made  in 
.  term  after  the  judgment.     McDuuijall  et  al. 

1,  10  0.  H-<i02. 
gpicial  demurrers  filed  before  the  operation  of 
B  C   b  1'.  Act,  might  be  sustained.     Chase  v. 
rii>tim;  14  g.  B.  4'J3. 

[)eelaration  was  served  8th  April,  185G.     On 
inth  a  demurrer  was  filed  and  served,  and 
„i'e  same  day  the  plaintiff  joined  in  demurrer, 
"gave  notice  of  assessment  of  damages  for  the 
1(1.    The  record  was  entered  but  withdrawn, 
re  being  no  issue  in  fact  on  which  the  ease 
I'd  to  a  jury.    Plaintiff's  attorney  searched 
the  crown  otticc  on  the  Ulst  and  2.Srd,  but 
I  find  no  demurrer,  and  thereupon  on  the 
interlocutory  judgment  was  signed  as  for 
at  of  a  plea.    At  the  next  assizes  the  record 
J  entered  vMwut  ««,(/ (^-wfOTcr  appearing  on 
and  a  verdict  taken : — Held,  that  the  proceed- 
I  were  irregular.     Oibsuii  v.  Thomas,  2  P.  K. 
[ p.  C— McLean. 

.  having  effected  an  insurance  with  a  mutual 
jaiice  company,  assigned  all  his  interest  in 
I  policy  and  premises  insured  to  the  plaintiffs 
ffay  of  mortgage  to  secure  a  debt,   and  the 
Cy  was  duly  ratified  to  them  in  accordance 
1 6  Will.  IV.  c.  18,  s.  18.     A  loss  having  oc- 
ed,  the  plaintiffs  sued  in  their  own  names  as 
piees,  setting  out  the  mortgage  in  the  declar- 
Uefemlants   pleaded,    that    before    the 
gage  to  plaintiffs,  ^I.  had   mortgaged  the 
uses  insured  to  one  11.  in  fee,  who  afterwards 
;d  an  insurance  with   another  company. 
Out  the  knowledge  and  consent  of  the  de- 
|uts :— Held,   on  demurrer,    plea  bad,    for 
ugli  the  mortgage  to  K.    mentioned   in  it 
'.  form  a  good  defence  of  itself,  yet  it  was 
[telied  ou  for  that  purpose,  but  stated  only 
acideiit  to  another  and  insufficient  defence, 
,.the  second  insurance  by  II. ,  and  therefore 
old  not  be  acted  ou  as  ailmitted  by  the  de- 
er.   Burton  ct  al.  v.  Gore  District  Mutual 
14  Q.  B.  342. 

ncrly  in  this  country  there  could  be  no 
•  to  a  return  to  a  mandamus,  the  statute 


52,  8    15. 

Remarks  upon  the  inailvisibility  of  trying  an 
issue  in  fact  first,  where  there  is  also  a  demurrer 
on  the  record.     Jtass  v.  Tysuii,  !!»('.    I'.  204. 
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FlI.INd    .\NI)    .SeKVICK. 

A  plaintiff  couhl  not,  after  taking  out  his  ca. 
re.  in  one  district,  lilc  his  declaration  in  another. 
Throop  V.  Cole,  Tay.  214. 

A  declaration  tiled  before  the  return  of  the 
writ  and  the  aftidavit  of  service  tiled  is  a 
nullity,  as  well  as  a  declaration  fileil  more  than 
a  year  after  process  is  rcturnalde.  Fornstrr  v. 
Craham,  2  O.  S.  ;«)9. 

Leaving  a  demurrer  with  the  proper  ofiiicer  to 
file  is  sufficient,  although  he  do  not  actually  file 
it.     Jiefma  v.  (,'oulil.  (5  O.  S.  2'i. 

The  affidavit  of  tlie  service  of  the  copy  of  the 
plea  shouhl  state  on  whom  sucli  service  was 
made,  and  that  the  paper  served  was  a  true  copy 
of  the  original.  MvKtii/  v.  MrDciirniid,  2  C.  L. 
Chamb.  1. — Draper. 

A  plea  filed  in  the  wrong  office  is  a  nullity, 
and  the  plaintiff,  if  not  aware  thereof,  and  there 
be  no  plea  filed  in  the  proper  office,  may  sign  in- 
terlocutory judgment.  Mutthif  v.  Carlijle  it  at, 
1  C  L.  Cham)).  177.  —Maeaulay. 

The  filing  a  plea  without  the  service  of  a  copy 
is  not  a  nullity,  but  an  irregularity  ;  ami  a  ju(ig- 
ment  signed  in  such  a  case  without  a  prior  ap- 
plication to  the  court  is  irregular.  Wntklns  v. 
Fi'iiton  i-t  al.,  8  C.  P.  289  ;  McKiii/  v.  MrDear- 
iniil,  2  0.  Ij.  Chanib.  1. — Draper;  Mackiiinon  v. 
Johnson,  3  0.  8.  1()9. 

A  declaration  could  not  bo  regularly  delivered 
before  the  common  bail  filed,  or  appearance  en- 
tered, and  the  irregularity  was  not  cured  by  iiii 
attorney  accepting  the  declaration,  without  deny- 
ing that  he  was  attorney  for  defendant.  Ballard 
v.   Wriijht,  2  O.  S.  218. 

Where  an  appearance  was  actually  entered  by 
defendant's  attorney,  but  was  mislaid  by  the  dep- 
uty clerk  of  the  crown,  and  the  plaintiff  served 
his  declaration  on  the  defendant  and  not  on  his 
attorney,  and  then  signed  judgment  for  want  of 
a  plea,  tlie  court  set  iiside  the  proceedings  with 
costs.     Jii/an  v.  Li'onaril,  3  O.  8.  307. 

Service  on  the  agent  in  the  cause,  thongli  not 
the  general  agent,  is  good.  Croohi  v.  Davis,  5 
O.  S.  141. 

Where  after  a  rule  to  consolidate  the  plaintiff 
had  leave  to  amend  his  declaration  by  increasing 
his  damages  : — Held,  not  necessary  to  serve  the 
amended  declaration,  nor  a  new  demand  of  plea. 
Ketchum  v.  Hamilton,  E.  T.  2  Vict. 

It  is  not  necessary  that  special  pleas  should 
be  served ;  filing  is  sufficient.  Kimj  v.  Dunn, 
E.  T.  2  Vict. 

The  rules  of  this  court  of  M.  T.  4  Oeo.  IV., 
respecting  the  service  of  pleadings  and  papers  in 
a  cause  on  an  attorney  residing  out  of  the  dis- 
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triit  ill  wliicli  fill'  uotiiin  !«  1>rmi>{ht,  ajiiiliud 
etpmlly  tn  nil  ili-<tri<tn,  mul  to  the  attornt^ii  for 
both  "|iartifs  in  tlio  ciumu.  Vlemiw  v.  llrr 
MiijiHlijH  Onhiiincr,  5  Q.  H.  4rtH. 

Tilt!  lu'tioii  wiiM  luciiiKlit  ill  the  county  of  Lin- 
coln ;  ilfffiiiliiiit  riHidcd  in  Cobourn;  uiid  pro- 
ci'filiii^;H  svcif  I'JiiriiMl  on  in  the  otiioii  of  thii 
ch!|mty  >!cil<  of  the  ciown  at  Nitigurn.  I>efeii- 
dmit  had  iioliookrd  a>;i'iit  in  the  ollii.'Oftt  Niagara, 
ami  di  iiiuiTtil  to  the  dr.liiriition,  i'iii|)loying  I-. 
nH  iigiiit,  to  tiltt  and  Mirvc  tlie  deiiiurrfr,  Imt,  aH 
he  MUDie,  no  fiirtliiT.  Leavo  to  nnu'iid  on  iia_y- 
iiii'iit  of  eoMtx  licinj,'  gnintc(l,  jilaintifl' Hi'ivcil  his 

anifinii'd  di'darati n    L.    without  tcndoriiig 

costs;  I-.  tiaiinMiitti'd  it  to  defendant,  who  ncg- 
kcted  to  [dead,  and  iilaintitrH  Higned  iiiti^rliK^i- 
tory  judgment.  Ilefendant  HuliHeciueiitly  ten- 
dered plea.s  tlirougli  L.,  which  were  refused  : — 
Held,  that  the  service  of  the  amended  declara- 
tion anil  Mulpsei|Uent  iiioeeedingH  must  l)o  Hot 
aaiile  with  coHts,  for  irregularity,  the  tran.sniis- 
sioii  liy  I,,  to  defendant  of  the  amended  declara- 
tion lii'iiig  no  M-aiver.  Umirn  v.  (IhdiIcvi-  I't  ill.,  2 
('.  I,,  Chandi.    loS:— Uurns. 

Service  of  a  declaration  is  neccHHary,  whether 
in  euHe  of  ainicarance  or  iion  aiiiiearance  of  de- 
fendant, except  when  otherwiHe  lU-derud  by 
the  court  or  a  judge.  WhIIikc  v.  Fnizir,  2  1j. 
J.  184.— C.  L.  Chamb.—Uicliards. 

A  ])laiiitifr  must  deliver  as  well  as  tile  his  do- 
chiration  liefore  he  ciiii  he  lield  to  have  declared 
within  tiie  nieaiiing  of  the  (.'.  L.  1'.  Act.  Sii'i/t 
V.  Il';//i.(/».s  .")  L.  J.  'i.Vi.— 0.  L  C'hamb.— 
Hagarty. 

When;  a  (U'clarution  was  served  before  it  was 
liled,  and  the  ilefendant,  being  aware  of  the 
error,  allowed  iiiterincutory  judgment  to  be 
signed  and  notice  of  assessment  given  :-— Held, 
too  late  to  object  to  the  irregularity.  Proctor  v. 
Youuii,  1  Q.  H.  301;  2  1'.  H.  182. 

Held,  on  an  ajijilication  to  set  aside  a  declar- 
ation on  the  ground  nl  variance  between  the  cojiy 
serveil  and  cojiy  liled,  that  a  mere  verbal  error 
by  the  omission  of  words  which  leave  the  sense 
and  sulistaiice  unaltered,  is  not  a  ground  for  set- 
ting aside  the  declaration  or  copy  served.  Jlen- 
dermn  v.  Mmidif,  (5  L.  .J.  254. — C.  Ji.  C'haiub. — 
Draper.  See  also  llroirn  v.  BlnckireU,  G  P.  K. 
105. 

Senible,  however,  tliat  "being  in  a  hurry  "  is 
no  reason  for  a  variance  between  the  copy  of 
pleading  filed  and  that  served.  Henderson  v. 
MoodW,  (i  L.  J.  254.-2  C.  L.  Chamb.- Draper. 

Defomlaiit  was  served  out  of  the  province  in 
September,  185!»,  with  an  ordinary  writ  of  sum- 
mons, addressed  to  him  as  of  the  township  of 
S()nd)ra.  The  declaration  was  filed  on  the  4th 
of  March,  18()0,  and  a  copy  served  by  putting  it 
up  in  the  office  of  the  deputy  clerk  of  the  crown 
at  Belleville,  and  by  leaving  it  at  the  last  place 
of  abode  of  <lef endant  there,  and  the  issue  Dock 
and  notice  of  assessment  were  served  in  the  same 
way.  On  application  to  set  aside  the  proceed- 
ings, the  defendant,  who  was  an  attorney,  swore 
that  he  knew  nothing  of  any  steps  lieing  taken 
after  receiving  the  writ  until  the  verdict  had 
been  obtained.  The  plaintifiFs'  attorney,  in  ans- 
wer, swore  that  after  service  of  the  summons  he 
had  several  converaations  with  the  defendant, 
who  requested  him  to  make  no  more  costs,  but 


tfive  him  time  to  suttlo,  in  o(mao((uenco  of  «|; , 
no  delayed  serving  the  declaration  iterHonallv , 
he  could  otherwiHe  have  done  :     Held,  tlmt . 
favt  of  defendant  being  an   attorney  eniiM  J 
make  the  Hervici^  good,  for  it  was  not  shiniitiJ 
ho  was  prnctiHing,  nor  that  he  had  not  a  )hu(3I 
agent  at  Toronto,  nor  that  copies  had  \wn. 
up  ill  the  ei'owii  ollice  here  ;  that  it  eouM  \\,A 
unhtdil  iiiiiUt  our  riil<!  of  court  No.  I.'t.'l,  iiiilnj 
of  the  court  or  a  judge  having  been  i>lit,iii., 
and  that  the  reciiiest  iiiaile  by  the  ilefeinliut  ,;,, 
time  could  not  Ik;  treated  as  a  waiver  of  Ins  r~^ 
to  a  proper  service  ;  but  in  eonseiiuciici.  „• ,; 
the  proeee<lings   were    set   aside  witlmnt      ' 
i)'y,'ill  el  III.    V.    Krirett,  W  V.   W.  '.)8.     1',  i . 
Hiclmrds. 

An  attornoy  who  shouhl  have  entered  ,uii| 
pearaiice  for  def'eiidantH  on  the  22nd  did  \\,\ 
so  until  the  25tli.     (Jii  the  24th  the  iilaiiitiii  • 
and    served    declaration.       Defendant.'*,    I 
same  .-ittorney,  then  a|i|ilied  to  set  asiditl 
and  service  of  deelaralion  on  the  grouinl  i 
the  time  of  declaring  no  appearance  In  i 
entered,   but-  Held,  that,  as  the  attnniiv 
authority  to  act  a.i  such,  the  service  couMii  ■ 
set  asid(!.      Cockhiirn  v.  h'nl/i/iiin  et  iil.,:,\ 
27<>.--('.  L.  Clmnib. -Dalton,  C.  C.  .(•  /', 

It  is  not  irregular,  under  C!.  L.  1'.  .\i;t,  si 
to  serve  in  Toronto  a  country  attorm  y  «T'i 
declaration  ;  and  ten  days'  notice  to  pie; 
necessary  under  such  circumstances.  Ciii/hl 
V.  Mnrhni,  12  L.J.  N.  S.  119.--C.  I,.  U,jj 
—  Dalton,  V.  V.  ,i-  P. 


XII.  Sf.ttinu  Asinr.  oii'Stkikino  orrPuJ 

PlfiLs  FriiiiKil  lo  A'//(/"(;t((.'(.'*. ]— The 
fused  to  strike  out  several  pleas  on  the  grd 
that  they  amounted  to  the  general  issue,  uj 
was   also   pleaded  ;    and,  Seinble,   the  pLm 
should    have    demurred.      Macaulay,  J., 
Triiiix  et  III.  v.   (;7(W.s7//,  Dra.  213. 

I'lea  set  aside  as  being  tricky,  meant  foil 
lay,  and  not  issuable.  Sherwood  v.  J/nrfliT 
C".  L.  Chandj.  17(!. — Macanlay. 

Pleas  ordered  to  be  amended  as  calciilatcl 
prejudice  or  embarras.s,  within  sec.  llll(ifi| 
P.  Act.  (Ireen  v.  lliird,  4  P.  K.  XM\.-\\ 
Chemb. — Draper  ;  Cowan  v.  Whili;  9  L  . 
— «./.  L.  Chamb. — Draper. 

Having  enimeously  treated  a  plea  as  an 
and  signed  judgment,  which  was  set  m]\ 
was  held  not  to  prevent  the  plaintill'  from  J 
wards  moving  to  set  the  plea  aside  as  in 
and  embarrassing.  Ahell  v.  Olen,  (i  P.  K.j| 
Dalton,  C.  C.  <fc  /-'.,  (Jwyune. 

An  equitable  plea  to  an  action  upi 
promis.sory  note,  tliat  the  plaintiff  had  c<j 
anted  to  pay  the  defendant  s  debts,  whid 
enant  he  had  broken,  whereby  the  defemlat 
danmitied  to  an  amount  equal  to  the  araoi 
the  note  sued  upon  :— Held,  bad,  and 
out  as  embarrassing.  Qriffith  v.  Griffith,  611 
172. — G.  L.  Chamb. — Gwynne. 

Action  against  a  married  woman  on  a  [d 
sory  note.  Plea,  coverture.  Replication.! 
the  note  was  made  with  respect  to  praf 
which  was  defendant's  separate  property,  t 
the  meaning  of  35  Vict.  c.  16,  s.  9.  Thenl 
also  a  replication,  on  equitable  grounds,  t 
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[''»Uo.  .V.»./M..»  V.  AV,r.  33  «.  B.  34S. 

„,  Fntmlnln,t  /'/.',».  1  -Mven  after  vor- 
,0  eii.irt  will  Older  a  |il.-a  ot  re  leas  is  to  he 

,c.init  will  not  interfer..  snnniiarily  to  set 
|«  ,il.:i  on  the  «iound  of  fraud,  except  ui 
.tv  .lear  .ases.     Walhoh,  i-jn- w.  .UrUmi 

J  To  it  ;i.'0 :  ■"<"<'>"'  '■■  '"'"''•"<  •'■•  y-  »•  '^^' 

>  iMiwer  to  Htriko  out  a  idea  false  in 
priiner  ea.<e  is  inailo  out  for  doing 

,.,,,,./,,/.!•.  /A.»v//./<//.,'-M'.  1..  Clmnib. 
Runis •  /M»/' «/'  t  'i>i"'r  < 'n>i"<l>i  V.  A I'tvhtm 

4  1;.' .1.  I>'.».  -•'•   I"   <'l">"'''-     Hagarty. 

•I,  tii.n  nil  a  hoiid,  the  defendant's  only 
■ftfi  rlfdilv  no  defence,  hut  hy  demurring 

liiititl'  would  he  thrown  over  an  assize. 
I  Ritiil.ivit  that   the   olaintill"  believed  the 

!),■  vexiitii'UM  an.l   false,  it  «as  ordered  to 


exiun'i"  ""■• ■>  -- 

lagiile,  anil  .lofeiidant  was  allowed  to  iilead 
(III  teiiii!*,     lUiii;*  V.    Xi  villi;  I    I".  U. 


,  C'hiimh. 


liiiir.i  V.    Xifilti; 
Robinson. 


L,  ^  ,,ii,,v  has  been  struck  out  as  false  and 
[law.  aiiutlier  [ilea  settiuL'  up  the  same  do- 
Vt  so  worded  as  to  make  it  good  in  law, 
jot  ill  liieiieial  be  allowed.  I'leading  a 
Itiiiii'  witliiuit  piiyiiig  the  eints  of  previous 
Ltriiil;  out  with  costs,  will  not  make  the 
TdIi  oiet'iilar.  Bunk  iif  I'l'per  (Utnada 
„/ ,  4  L.  J.  G9.— C.  \,.  (Jhanib.— 

,„  ..,.ed  merely  for  time,  and  admitted 

Cfciling  in  the  cause  to  be  false  in  fact, 

Istruik  out  under  34  Vict.  o.  12,  s.  8,  and 

veil  to  si(;ii  final  judgment.     McMaxfer 

Ue  t)  r.  U.  hi-.— *-!.  L.  Ohamb.  — Dalton, 

A 

aeiit  on  mortgage  :  Defendant  appeared, 

e.xamiiiation  under  Administration   of 

lAct,  18";),  111)  admitted  the  execution  of 

giige,  anil  that  the  defence  was  merely 

•,- lifclil,  that  the  appearance  and  de- 

lil  not  be  struck  out,  as  defendant  was 

3  poKsi'jsion  until  plaintitf  should  prove 

Mili-iiitiiUliin  JiiiiliHuij  and  SuviiKjH  So- 

i(xlihi,  i;  P.  R.  '294.— C.  L.  Chamb,— 

C.  A  P. 

nons  nas  obtained  to  strike  out  defen- 

R,  a?  proved  to  he  false  liy  his  exami- 

Jie  Administration  of  .Justice  Act. 

1 1  declined    to    strike   out  the  plea, 

|ie  tlriught  there  could  be  little  doubt 

false.    It  invcdved  a  point  which 

vidence  for  its  establishment  in  addi- 

efendant'a  admission,  and   no   matter 

r  tlif  i'a.se  might  be,  he  had  not  power 

lout  the  plea  unless  the  defendant,  in  a 

" :  of  the  court,  admitted  it  to  be  ifalse. 

I  costs  in  the  cause.     Turner  v.  Neill, 

-C.  L.  Chamb.— Dalton,  C.  C.  A  P. 

at  defendttnt's  admission  that  his  de- 
Iter  time,  was  not  suthcient  evidence 


of  the  falsity  of  the  ph-a  to  ontitln  the  plaintilF 
to  have  it  struck  out;  hot  that  the  t'lntlii'r  ad- 
ntission  that  he  had  "  no  real  defe.nci^"  supplied 
the  defe.t.  /)iii'U  v.  Cmli;  7  I'.  It.  2.-0.  L. 
Chamb.     Dalton,  ('.  C  .0.  /'. 

Defendant  contracted  to  sell  and  convey  to 
plaintitf  certain  real  estate,  and  covtuianted  to 
give  possesHJdn  within  I'ert.iin  times  siicfitied, 
Defendant  tmind  it  net'essary,  in  order  to  recover 
possessiiin  of  the  proiierty  liom  a  third  l>arty,  to 
reijnire  from  |ilaiiitiif  iin  assignment  of  all  his 
interest  in  the  land.  'I'lie  di^ed  of  as.siijiMnent 
was  aceordingly  made  by  plaintitl'  to  dctViidant, 
ami  only  for  the  piirpnsu  of  the  propoMi'd  action 
of  ejectment.  .Vfteiwards  |i|;iinti(l',  not  having 
receiveil  posseshion  of  the  land  according  to  the 
terms  of  the  contract,  eoninicnced  an  action 
against  cUifendant  on  bis  covenant.  Defendant 
pleaded  that  before  hreaeli,  the  plaintill,  by  the 
deed  already  nicntioned.  bi>rgained,  snld  and  iis- 
signed  to  defendant  nil  liis  interest  in  tlu^  lai/  i. 
I'laintitr,  with  a  full  Unowledge  of  the  f.-icts,  in 
order  to  get  down  at  the  then  apjii-i„icliing  .assizes 
for  Northumberland  and  hiirliam,  took  issue  and 
served  notice  of. trial.  .Afterwards  ])laiiititF  ob- 
tained a  summons  to  set  asidi;  the  plea  with 
costs,  and  to  l)e  alloweil  to  sign  judgnieiit  ;is  tor 
want  of  a  plea,  without  ]irejudiee  to  his  notice 
of  trial,  and  that  such  notice  of  trial  should 
stand  as  a  notice  of  assesHineiit  of  damages,  tho 
plea  being  against  good  faith  ;  or  that  t'leplaiiitiff 
should,  without  prejudice  to  the  notice  of  trial, 
have  leave  to  reply  on  oc|iiitable  gnuinds  tho 
facts  above  stated.  An  order  was  made  to  strike 
out  tho  plea,  an<l  giving  plaintitf  leavi  o  Mign 
judgment  unless  ho  prt^ferred  to  take  ui  order 
to  add  the  ))roposed  ei|uitable  re]dicatioii  ;  but, 
under  tho  circumstances,  the  juilge  refused  to 
go  further,  and  allow  the  notice  of  trial  to  stand 
for  the  amended  state  of  the  pleadings,  h'u'lctvil 
v.  Grims/iawe,  10  L.  J.  1!»'2.  -  C.  L.  Chamb.— 
Draper. 

Othi'r  Plfiin.] — Where  in  debt  on  Ixind  the 
plaintiff  (d)tained  an  ordir  to  strike  out  the  plea 
of  non  est  factum,  but  passeil  his  nisi  i)rius  record 
with  that  plea  on  it,  only  annexing  the  judge's 
order  to  the  record  :--Held,  that  tho  plea  still 
remained  a  part  of  the  record,  and  that,  notwith- 
standing the  order  annexed,  the  plaintiff  must 
prove  the  bond.  Atkins  et  al.  v.  (Jliiri:  et  nl.,  0 
0.  S.  33. 

Summons  to  set  aside  tho  cojsy  of  amended 
pleas,  and  tho  service  thereof,  held,  good. 
Several  objections  to  the  wor.ling  of  the  sum- 
mons tiverruled.  Eihnunil.iim  v.  Scott,  1  U.  L. 
Chamb.  88. — Macanlay. 

Qmere,  whether  tho  (d)jection  that  the  repli- 
cation shewed  no  equitable  answer  to  the  plea 
was  one  for  which  it  shimhl  be  struck  out  under 
the  C.  L.  P.  Act  s.  290.  Tho  court  however 
ordered  it  to  be  struck  out,  on  condition  that 
the  plaintiff  should  be  allowed  to  reply  other- 
wise.    Jacobs  V.  Equitable  Ins,  Co.,  18  Q.  B.  14. 

A  County  Court  judge,  at  the  trial  of  a  case, 
upon  the  application  of  plaintiff's  counsel,  struck 
out  a  count  of  the  declaration  and  all  pleadings 
relating  thereto,  because  the  pleadings  there- 
under ousted  his  jurisdiction,  iiy  bringing  title 
to  land  in  question  : — Held,  that  he  had  the 
power  to  so.  FitzHimmons  v.  Mclntyre,  5  P.  R. 
119. — C.  L.  Chamb. — Gwynne. 
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A  defendant  will  be  allowed,  where  the  plain- 
tiff's declaration  is  held  bad  on  demurrer,  upon 
payment  of  the  plaintiff's  costs  of  the  application 
and  of  the  replication,  to  strike  out  the  issues  in 
fact  upon  some  of  the  pleas,  and  need  not  move 
to  rescind  the  order  allowing  him  to  plead  seve- 
ral matters.  Weatooer  v.  Brown,  5  P.  B.  216. — 
C.  L.  Chamb.-Dalton.  C.  C.  A  P. 


XIII.  Rei'leauer  and  Venire  dk  Novo. 

Repleader.  ] — There  can  be  no  repleader  where 
the  plaintiff  has  been  nonsuited.  Lount  v. 
Smith,  5  Q.  B.  302. 

In  an  action  upon  a  bail  bond  on  which  the 
plaintiff  should  sue  in  the  District  Court,  if  he 
sue  in  the  Queen's  Bench,  the  defendant  may 
either  apply  to  set  a8i<le  the  proceedings,  or 
plead  in  ab.atement  to  the  jurisdiction,  or  demur 
generally  ;  he  cannot  liave  a  rei)leader.  Hamil- 
ton V.  Shears,  5  Q.  B.  306. 

QuiiTe,  whether  the  refusal  to  grant  a  replea- 
der in  the  County  Court,  is  an  apjiealable  mat- 
ter. Ani/Hii  V.  Municiixilit I)  of  tlie.  Township  of 
Kin<iston',  IG  Q.  B.  121. 

The  plaintiff  having  sued  upou  a  note  and  for 
goods  sold  and  delivered,  &(■.,  defendant  pleaded 
to  the  whole  declaration,  that  the  goods  were 
sold  on  credit,  iuid  before  it  had  expired  the 
plaintiff  accepted  from  him  a  less  sum  in  full 
satisfaction.  Issue  having  been  taken  on  this 
plea,  and  the  jury  having  found  for  the  plain- 
tiff for  the  half  of  the  debt  unpaid  : — Held, 
that  the  plea  should  have  been  demuiTed  to,  as 
pleaded  to  the  whole  declaration  and  answering 
only  the  claim  for  goods  sold  ;  but  though  the 
parties  hail  treated  it  as  an  answer  to  the  action, 
the  court  under  the  fficts  stated,  instead  of  so 
amending  it,  directed  a  repleader,  with  leave  to 
the  plaintiff  to  reply  fraud  to  the  plea  when 
amended.     Turner  v.  Bowerman,  29  Q.  B.  187. 

Venire  <le  Xovo.'\ — The  jury,  in  an  action  of 
trespass,  gave  a  verdict  for  the  plaintiff  on  all 
the  pleas  but  the  third,  and  on  that  they  found 
for  defendant.  Xo  damages  were  given  to  the 
plaintiff,  the  third  plea  being  taken  to  bar  the 
action : — Held,  that  as  the  third  plea  left  unan- 
swered a  part  of  the  cause  of  action,  the  plain- 
tiff should  have  a  verdict  for  nominal  damages, 
and  that  a  venire  de  novo  must  be  ordered,  un- 
less defendant  would  consent  to  such  a  verdict. 
Mackhm  e.t  al.  v.  McMickimj,  4  Q.  B.  264. 

Where  there  is  a  speci.al  count  and  common 
count  in  the  declaration,  the  effect  of  the  special 
count  being  bad,  when  special  damages  have  been 
assessed,  is  that  there  be  a  venire  de  novo,  un- 
less it  can  be  said  that  the  verdict  was  given 
wholly  upon  evidence  ai>plicable  to  the  common 
count  alone.     Dodije  v.  Mnir,  7  Q.  B.  526. 

Where  the  plaintiff  had  a  general  verdict  in 
debt  on  several  counts,  and  defendant  succeeded 
on  a  .demurrer  to  a  plea  to  the  first  count,  a 
venire  de  novo  was  awarded.  Melville  et  al.  v. 
Carpenter,  11  Q.  B.  202. 

Where  one  count  is  gooil  and  another  bad, 
anil  the  verdict  general,  the  court  will  not  arrest 
judgment,  but  award  a  venire  de  novo.  Oieens 
V.  Pvrcell,  11  Q.  B.  .390;  Alnnnimj  v.  Jiossin,  3 
C.  P.  89  ;  Stephens  v.  Stephens,  24  C.  P.  424. 


A  verdict  being  rendered  for  defeiiiLutJ 
jury  upon  a  writ  of  trial,  on  a  bad  plea,  i^ 
assessment  of  damages  on  the  other  p|(, 
venire  de  novo,  or  new  writ  of  trial,  was  („iij 
Hamv.  Beard,  6  C.  P.  516. 

On  moti(m  for  a  new  trial,  the  suKstn 
ground  being  that  the  verdict  was  gcneralii 
some  of  the  counts  were  defective  :— Helij 
if  so,  the  proper  course  would  not  be  a  nai 
but  a  trial  de  novo,  which  might  be  i.i,i,, 
motion  for  a  new  trial.  Decow  v  Tail  j," 
188.     See,  also,  Smith  v.  Carder,  1 1  i).  H  ;' 


XV.  Waiver  of  Dekeoth  in  PleawnyJ 

It  is  not  irregular  to  omit  in  the  decla 
some  of  the  parties  named  as  defeuil.intij 
writ,  and  if  it  were,  a  demtuid  for  seciinj 
costs  after  declaration  served,  would  be  a » 
Teal  v.   Jones,  2  P.    R.  63.— C.    L  Clia 
Burns.     McNamee  v.  ReiUeij,  13  Q.  B.  l<i;| 

Semble,  that  a  declaration  would  l)e  ^ 
charging,  in  general  terms,  the  defeiuliiual 
causing  offensive  vapours  to  arise,  &c., 
assigning  the   particular  cause  of  the  vaj( 
Were  it  however  a  good  ground  of  spets 
niurrer,  the  defect  would  be  cured  by  tfctl 
undertaking  to  describe  the  causes,  &c.,  a 
justify  them.      Watson  v.  Oas  Compami,  jl 
262. 

The  action  was  brought  in  the  county  J 
coin  ;  defendant  resided  at  Cobourg ; 
cee<lings  were  carried  on  in  the  office  J 
deputy  clerk  of  the  crown  at  Niagara  if 
dant  had  iio  booked  agent  in  the  office  at  XJ 
and  demurred  to  the  declaration,  emplojin;! 
agent  to  tile  and  serve  the  demurrer,  liiitl 
swore,  no  further.  Leave  to  ameml  on  |jsJ 
of  costs  being  granted,  plaintiff  served  liisif 
ed  declaration  on  L.,  without  tendering  J 
L.  transmitted  it  to  defendant,  who  iiegldJ 
plead,  and  plaintiff  signed  interlocutorrl 
raent.  Defendant  subsequently  teiiderwj 
through  L.  which  were  refused.  Tlie  s 
the  amended  declaratiim  and  subseqiie«| 
ceedings  was  set  aside  with  costs,  tlie  trs 
sion  by  L.  to  defendant  of  the  amendeil ' 
tion  being  no  waiver.  Brown  v.  iwixirni 
2  C.  L.  Chamb.  Iu8.-Burns. 

A  plaintiff  having  given  notice  of  trii 
topped  from  objecting  that  issue  isnntjn 
want  of  a  similiter.  Archibald  v.  Camvi 
R.  138.— P.  C— Burfls. 

Trespass  for  breaking  and  entering  jj 
The  declaration  filed  and  served  cont* 
statement  that  the  saloon  was  the  plaiuiil 
the  words  "of  the  plaintiff' 's,"  wcrc'u« 
the  record.  Defendant's  attorney  wasa 
this  at  the  trial,  but  went  on  withliiiij 
and  the  plaintiff  had  a  verdict :— Helil.i 
objection,  if  fatal,  had  been  waived  i 
Johnston,  1  P.  R.  156.— P.  C— Hums,  ' 


XVII.  Costs. 

Where  defendant  demurred  to  %m\ 
and  pleaded  to  the  others  and  tiic  pin 
leave  to  amend  the  counts,  demurred  tA^ 
and  served  an  amended  declaratiim,  a 
pleas  being  filed,  signed  interlocutoryj^ 
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J  whole  declaration,  the  interlocutory  judg- 

[  was  set  aside  for  irregularity,  the  pleas 

ine  Rood  to  part  of  the  declaration,   but 

mt  any  costs,  as  there  was  reason  to  believe 

the  plaintiff's  attorney  had  misunderstood 

mna  uf  the  arrangement  made  between  the 

dsiit's  attorney  and  himself  with  respect  to 

line  of  new  pleas.     Hamilton  v.  Thompson, 

13  &  4  Vict.— P.  C— Macaulay. 

ire  neparate  actions  were  brought  by  the 

B  auainst  the  obligors  in  a  joint  and  several 

an.l  the  pleadings  had  been  drawn  on  both 

ail  uuneeeasary  length,  the  plaintiff  had 

(liacontiuue  after  argument  oi.  demurrer, 

ne  iniister  disallowed  to  the  defendant  a 

fportion  of  the  pleadings,  which  he  con- 

i    had  been  unnecessarilj^   pleaded — the 

discharged  a  rule  nisi  obtained  by  the  de- 

kt  to  revise  the  taxation  with  costs.    Mai- 

Ton«r,  2Q.  B.  113. 

Lecessarily  lengthy  pleadings  ordered  to  be 
by  the  master  at  the  party's  expense. 
iPennaneiil  Buildimj  and  Savinys  Societi/ 
fru<,  16  C.  P.  54. 
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Bills. 

1.  Form  of. 

(a)  Mittlifarioitsnexs,  2819. 

(b)  Cei-tnintii  and  Particularity, 
2821." 

(c)  Other  Cases,  2822. 

2.  Vvnui'. 

(a)  Chamjing,  2823. 

(b)  Othfr  Cim'S,  2824. 

3.  Siipplemi'iital  Billx,  2824. 

4.  Cross  Bill,  2825. 

5.  Ammliih'itt  of —See   Amenumekt 

I.N  EliUITV. 

6.  Service  of—See  Practice  in  Equity. 
Parties. 

I.  Attorneii-General,  2825. 

I  2.  Corporatidiis,  Shareholders,  and  Cor- 
porate Officers,  2827. 
|5  3.  Debtors  ami  Creditors,  2830. 
It  4.  Executors  and  Administrators,  2831. 
I'  5.  H(ir-at-LamandNextof  Kin,  2833. 

'  0.  Husband  and  Wife,  2834. 

■  7.  Infants,  2835. 
[  8.  Partners,  2835. 

9.  Trustees  andCestuis  que  Trust,  2835. 
[10.  Other  Parties,  2836. 

II.  Amendment  by  Adding  and  Striking 
out  Parties,  2842. 

|4'J.  Other  Cases,  2846. 

[13.  In  Administration  Suits — See  Ad- 
jnNisTR.\TioN  Suits. 

114.  In  Sellimi  cuside  Fraudulent  Convey- 
ances—See Fraudulent  Convey- 
ances. 


IV, 


15.  Wife  Suing  by  Next  Friend — See 

Husband  and  Wife. 

16.  In  Mortgage  Suits — See  MoRTOAOE. 

17.  //'  Suits  for  Specific  Performance — 

■See  Specific  Performance. 

18.  Appointment    of  Personal    Repre- 

sentative —  Set    Practice    in 
Equity. 

ANSM'ERS. 


1.  Swea  ing  to,  2848. 

2.  Scandal  and  Impertinence,  2848. 

3.  Supplemental  Answer,  2848. 

4.  Time  far  Ansicering. 

(a)  Leave  to    Answer    after  Pro 

Confesso,  2851. 

(b)  Other  Cases,  2851, 

5.  Other  Cases,  2852. 

6.  In  Suits  by  ami  against  Husbatid  and 

Wife — See  Husband  and  Wife. 

V.  Replication.^,  2853. 
VI.  Demurrer. 

1.  Form  of,  2854. 

2.  Time  for  Demurring,  2SM. 

3.  For  W'lnt  of  Equity,  2855. 

4.  Setting  Down,  2855. 

5.  Costs,  2855. 

6.  Other  Cases,  2856. 
VII.  Filing  Pleadings,  2856. 


VIII. 
IX. 

X. 

XI. 

XII. 

XIII. 

XIV. 

XV. 
XVI. 

XVII. 


Mi.scellaneous  Cases,  2857. 

In  Administration  Suits — See  Av- 
minlstration  Suit. 

In  Suits  for  Dower— ■S'tc  Dower. 

Admlssions  by — See  Evidence. 

Estoppel  by— See  Estoppel. 

In  Suits  by  Executors— 5ee  Exzcu- 
TORS  AND  Administrators. 

Setting  Aside  Fraudulent  Convey- 
ances—  See  Fraudulent  Convey- 
ances. 

In  Mortgage  Suits — See  Mortgage. 

.Right  to  Proceed  in  Law  and  in 
Equity — See  Practice  at  Law. 

Injunction  to  Stay  Proceedings  at 
Law— .S'ee  Injunction. 


L  General  Principles. 

Pleadings  should  be  in  language  and  statement 
as  brief  and  concise  as  possible,  and  neither 
matters  of  argument  nor  evidence  should  be  in« 
troduced  into  them.  In  future,  where  pleadings 
are  filed  containing  useless  or  improper  state- 
ments, or  admissions  so  restricted  as  to  render 
proof  necessary,  the  costs  of  such-  pleading  will 
not  be  allowed  to  the  party  tiling  it  :  but,  on  the 
contrary,  he  will  be  ordered  to  bear  the  costo 
occasioned  thereby.  Kennedy  v.  Lawlor,  14 
Chy.  224. 

Where  a  party  alleges  the  legal  operation  and 
effect  of  an  instrument,  he  is  bound  by  such 
allegation.     Foster  v.  Beall,  15  Chy.  244. 
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Where  a  widow  is  maile  a  defendant  as  l^eing 
entitled  to  dower,  it  is  not  sufficient  for  the  bill 
to  allege  that  the  husband  died  leaving  her  his 
widow  ;  the  bill  should  further  expressly  aver 
that  she  is  entitled  to  dower,  ami  that  she  claims 
to  be  so  entitled.  Martin  v.  McGlushan,  15 
Chy.  485. 

On  demurrer  ore  tenus  ; — Held  that  every 
material  allegation  in  a  bill  must  be  positive. 
Yarrbiijton  v.  Lyon,  2  Chy.  Chamb.  22. 

Under  the  present  system  of  pleading,  it  is  the 
duty  of  the  court  on  perusing  a  pleading  with  a 
view  of  ascertaining  whetlier  or  not  it  is  sufficient 
on  demurrer,  to  put  a  fair  and  reasonable  con- 
struction on  the  pleading,  to  ascertain  what  is 
reasonably  to  be  inferre<l  from  the  language  used; 
and  if  as  a  whole  it  presents  a  case  entitling  the 
plaintiff  to  relief  to  allow  it  to  stand,  and  if  even 
there  be  some  statements  which  if  taken  alone 
would  render  the  case  amlnguous  yet  these  shoiild 
be  taken  in  connection  with  tlie  remainder  of  the 
pleading  so  as  to  make,  where  practicable,  a  con- 
sistent story  entitling  the  party  to  relief.  A 
pleader  when  dealing  with  facts  peculiarly  within 
the  knowledge  of  the  opposite  party  is  not  re- 
qfiired  to  be  as  precise  and  particular  as  if  the 
pleading  Were  in  respect  of  matters  known  to 
both.  Where  a  bill  alleged  with  sufficient  cer- 
tainty enough  to  shew,  if  true,  the  relation  of 
trustee  and  cestui  que  trust  to  exist  between  the 
plaintiff  and  defendants,  the  court,  .although  por- 
tions of  the  bill  dill  not  come  up  to  the  require- 
ments in  this  respect,  overruled  a  demurrer  for 
want  of  c(iuity.  The  order  allowing  a  demurrer 
for  want  of  jurisdiction,  (reported  21  Chy.  45), 
affirmed  on  rehearing.  Grant  v.  Eihbj,  21  Chy. 
568. 


II.  Bills. 

I.   Form  of. 

(a)  MultiJ'arioHsneM. 

Three  persons  carried  on  business  in  co-part- 
nership for  a  short  i)eriod,  when  one  of  them 
retiree! ;  the  other  two  continued  to  carry  on 
business  for  some  time  afterwards,  when  a  dis- 
solution took  place,  but  no  settlement  of  the 
accounts  of  either  of  the  co-partnerships  was 
ha»l  ;  one  of  the  partners  filed  a  bill  against  the 
other  two  for  an  account  of  the  partnership 
dealings  of  both  firms.  To  this  bill,  a  demurrer 
by  the  partner  who  had  retired,  on  the  ground 
of  multifariousness,  was  allowed,  with  costs. 
Crooks  v.  Smith,  1  Chy.  35t). 

Where  a  mortgage  vested  in  the  mortgagees  a 
life  estate  only,  and  they,  after  default,  sold  the 
interest  of  the  mortgagor  under  execution  in 
1836,  for  more  than  the  principal,  interest  and 
costs,  and  the  purchaser  afterwards  sold,  and  his 
vendee  went  into  possession,  and  afterwards  con- 
veyed to  trustees  of  a  settlement  his  interest  in 
the  property,  but,  with  their  assent  remained 
in  possession,  and  it  appeared  that  the  trustees 
claimed  the  whole  estate  upon  the  trusts  of  the 
settlement : — Held,  on  a  demurrer  by  one  of  the 
trustees  to  a  bill  filed  by  the  mortgagor  against 
the  settlor  and  the  mortgagees  together  with  the 
trustees  praying  redemption,  a  re-conveyance  by 
all  parties  and  general  relief,  that  though  the 
plaintiffs  were  not  entitled  to  what  they  specifi- 
cally prayed,  yet  they  were  entitled  under  the 


general  prayer,  to  a  re-conveyance  of  tliei 
estate  of  the  mortgagees,  and  an  account  of  L 
rents  and  profits  ;  and  that  the  bill  was  not  J 
tifarious.     NvUon  v.  Jiobertnon,  1  Chy.  530." 

The  title  to  land  conveyed  upon  trust  hein,! 
dispute  between  the  person  creating  the  trj 
being  a  defendant  to  the  suit,  and  one  oij 
other  defendants,  and  the  plaintiffs  being  a 
tied  to  have  this  land  sold,  if  it  really  btktj 
to  the  author  of  the  trust,  the  question  kt»; 
him  and  his  co-defendant  must  be  deciiledinj 
suit.     Oillcspie  v.  Graver,  3  Chy.  558. 

When  a  defendant  is  not  concerned  inj 
whole  of  the  suit,  and  the  part  in  whiuli  1 
interested  can  be  properly  separated  fniuij 
rest,  he  can  object  to  tlie  frame  of  the  Ijill; 
this  principle  does  not  apply  where  the  \)mi 
the  suit,  being  in  their  nature  properly  tlicj 
ject  of  one  suit,  are  not  interwoven,  Ijut  I 
I  follows  the  other,  and  the  part  in  which  tlitl 
jecting  defendant  is   interested  must  firsi  f 
disposed  of  and  be  dismissed  from  the  suitj 
fore  the  other  part  can  be  entered  upon.   ;' j 

Where  a  plaintiff,  suing  on  behalf  of  liinj 
i  and  all  other  creditors,  prayed  fo--  n"  ailij 
I  tration  of  the  estate  and  specific  .imaii;,| 

an  agreement  entered  into  with      aselfiii^^ 
the  defendants  should  elect  to  perform  tlie  s 
the  other  creditors  having  no  common  iniffi 
in  such  agreement,  the  bill  was  held  multifanl 
Glass  V.  Mnnsen,  12  Chy.  77. 

Semble,  a  bill  would  be  good,  thougli  rtli 
to  several  transactions,  if  between  theord 
parties  to  them  ;  but  where  a  suit  was  iustid 
iiuj)eaching  two   distinct  transactions  Imi] 
the  same   parties,   but  one   of  the  jiartii^ 
dead,  and  his  interest  in  two  several  [ar 
land,  the  subject  matter  of  the  suit,  hail  | 
to  two  separate  sets  of  claimants,  anil  wj 
such  were  made  parties  defendants,  a  (knj 
for  multifariousness   was    allowed.     L. 
Loncks,  12  Chy.  343. 

A  bill  by  an  execution  creditor  to  set  .isii'j 
fraudulent  against  creditors,  two  distimlj 
veyances  executed  at  different  times  to  twJ 
arate  grantees,  the  two  transfers  haviiij| 
connexion  with  one  another  : — Held,  uiii 
rious.     Pifper  v.  Cameron,  13  Chy.  131. 

An  execution  creditor  of  A.  tiled  a  bill 
peaching  a  conveyance  made  by  the  debtori 
as  fraudulent  against  creditors  ;  alleging  tU 
give  colour  to  the  transaction,  notes  iiadf 
delivered  by  the  grantee  to  the  debtoni 
for  the  pretended  consideration  of  the  cal 
ance  ;   the  parties  falsely  pretending  tliii| 
property  was  hers.     The  bill  prayed  an  iJ 
tion  against  the  notes  being  paid  or  parteiif 
until  decree,  and  claimed  a  lien  tiicreoiiii| 
the  sale  to  B.  was  not  fraudulent.    The  il 
his  wife,  and  their  grantee,  were  the  defed 
to  the  bill : — Held,  that  the  bill  was  noti 
farious.     Goetlerx.  Eckersville,  15Chy.  Sl 

Thfl  purchaser  of  an  estate  which  was  a 
to  a  mortgage  created  by  way  of  scciiritTl 
third  party,  of  which  the  purchaser  wjil 
rant,  hied  a  bill  to  be  relieved  against  it,  r 
two  alternative  cases  for  such  relief : ' 
the  inortgaKe  had  been  discharged  hy  i 
time  given  oy  the  holders  to  the  piincin 
tor;  2.  That  the  mortgagor,  who  sold  tl 
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Iv  an.l  had  covenanted  that  it  was  free  from 

Kbrances,  was  l>ound,  and  might  be  ordered 

,av  off  the  mortgage  and  procure  its  dis- 

Ze  ■  but  did  not  offer  himself  to  redeem  the 

6ers  thereof.     On  demurrer  bv  the  mortgagee  : 

kM  that  the  bill  was  multifarious.     Connor 

It  Bank  of  Upper  Cannula,  12  Chy.  43. 

h,e  Dlaintiff,   a  second  mortgagee,  filed  his 

aga  ust  the  equitable  owner  of  a  pnormort- 

L    impeaching  an  alleged  sale  of  the  lands 

tr  ^  imwer  of  sale  in  such  prior  mortgage,  as 

I  -  'lieriff's  sale  of  a  portion  of  the  mortgaged 

'nises  •  and  the  purchasers  thereat  were  made 

bdant's.     A  demurrer  by  the  equitable  owner 

prior  incumbrance,   for  want  of  equity 

[for  nuiltifariousiiess,   was  over-ruled.     Mc- 

lf«  V. /V«.se;-.  15  Chy.  239. 

he  plaintiff  filed  his  bill  against  M.  andB., 

Bin«  to  bo  entitled    to   certain    mortgage 

ievs  as  .igainst  B.,  which  were  payable  by 

1  the  only  contest  being  between  the  plaintiff 

IB    an  injunction  was  prayed  to  restrain  M. 

paving  and  B.  from  receiving  them,  and  M. 

in*le  a  party  solely  for  this  purpose  :— Held, 

|M  was  a  proper  party  to  the  suit,  and 'a 

urrer  by  him  for  multifariousness  and  want 

buity,  was  overruled.     McKenzie  v.  Brown, 

iliy.  mx 

Ibill  fileil  by  an  administrator  to  obtain  pos- 
on  of  certain  chattels  outstanding  in  the 
ggof  a  third  party,  and  for  administration  of 
Estate  ;— Held,  multifarious  both  as  against 
I  tliird'partv  and  the  persons  interested  in 

«tate.    Cole  v.  Ohver,  16  Chy.  392. 

,  Kdhj  V.  Ar<MI,  11  Chy.  579,  p.  2832. 


(b)  Certainty  and  PartkularUy. 

tery  material  allegation  in  a  bill  should  be 

live  •  and  an  allegation  that,  so  far  as  the 

ktiffa  know,  an  assignee  had  not  accepted 

signment  executed  by  an  insolvent,  was  held 

ftcient.    Yanhiijton  v.  Lyon,  12  Chy.  308. 

J)ill  set  forth  the  plaintiff's  title  to  land  by 

I  conveyances   from    the  grantee  of  the 

I ;  stating  that  the  plaintiff  had  gone  into 

jgion,  not  saying  when,  and  not  saying  that 

M^the  parties  through  whom  he  derived  the 

Kad  been  in  possession.     It  alleged  that  the 

Idant  pretended  to  be  able  to  establish  title 

I  land  by  possession  as  the  assignee  of  one 

J  and  that  E.  K.  was  for  a  snort  period 

ying  how  long)  in  possession.     It  charged 

_he  conveyance  to  the  defendant  was  a 

^pn  the  plaintiff's    title,  and  prayed  the 

.elief.  The  bill  was  taken  pro  confesso  ; 

pHehl,  that  its  allegations  were  insufficient 

I  vague  to  entitle  the  plaintiff  to  a  decree. 

1  V.  Cnixler,  16  Chy.  499. 

1  alleged  that  the  defendants  A  had  taken 
heir e j-defendants  B.,  their  "line  of  rail- 
•  a  certain  number  of  years  yet  unexpired, 
der  the  said  agreement  the  defendants  A, 
[>io  hold,  run,  and  oj)erate,  as  they  are  now 
Hhe  said  line  of  railway  :" — Held,  on  de- 
tliat  this  stated  sufficiently  the  title  of 
endants.    Paterson  v.  Buffalo  and  Lake 
tH.  W.Co,  17  Chy.  521. 

1  information  to  restrain  a  nuisance  caused 
( erection  of  a  fence  on  a  public  highway, 
\  that  "  the  defendants  or  some  or  one  of 


them,"  had  put  up  such  fence  : — Held,  bad  on 
demurrer,  as  being  too  uncertain  an  allegation 
as  to  who  had  committed  the  act  complained  of. 
The  Attorney-Oeneral  v.  Botdton,  20  Chy.  402. 

Where  a  sale  of  railway  stock  and  bonds  was 
effected  by  a  partnership,  a  mortgage  l)eing 
taken  back  to  secure  part  of  the  purchase 
money,  and  one  of  the  partners  subsequently 
died  ;  it  was  Held,  that  the  right  to  enforce 
payment  of  the  unpaid  purchase  money  remain- 
ed in  the  surviving  partner,  whether  the  subject 
of  sale  was  to  be  treated  as  realty  or  goods  and 
chattels..  In  such  a  case,  the  plaintiff  in  his 
bill  set  forth  that  he,  as  well  on  his  own  behalf 
as  that  of  the  firm,  sold  to  the  purchaser  and 
the  purchaser  bought  from  the  plaintiff  and  the 
firm  ;  and  then  alleged  the  death  of  bis  partner 
' '  leaving  the  plaintiff  sole  surviving  partner  of 
the  said  firm  ;  and  the  plaintiff  is  now  solelj'  en- 
titled to  all  the  interest  of  the  said  firm  under 
the  said  agreement  with  the  defendant,"  the 
purchaser  : — Held,  that  this  sufficiently  stated 
the  title  of  the  plaintiff  as  the  surviving  partner 
of  the  firm.     Bokkow  v.  Foster,  24  Chy.  333. 

By  an  amendment  it  was  stated  that  subse- 
(juently  to  the  filing  of  the  bill,  the  Federal 
bank  ga/e  notice  that  they  claimed  a  lien  on  A. 
M.'s  bond  to  S.  M.  to  assure  payment  of  the  pur- 
chase money  as  assignee  of  S.  M.,  but  there  was 
no  distinct  allegation  that  a  bond  was  given. 
Per  Patterson  and  Moss,  JJ.A.  The  defendants 
could  not  be  required  to  answer  a  statement  so 
uncertain  and  inconclusive.  <S7.  MkhueVa  College, 
V.  Merrkk  et  ah,  1  App.  R.  520. 

See  Mkhk  v.  Charles,  1  Chy.  125,  p.  2836. 


(c)  Other  Cases. 

Where  a  plaintiff  erroneously  asserts  title  in 
one  capacity,  but  it  appears  from  the  bill  that 
he  is  entitled  in  another  capacity,  the  court  will 
give  him  the  relief  he  seeks.  Fisher  v.  Wilson, 
1  Chy.  218. 

Where  a  bill  was  filed  to  impeach  a  deed  as 
colourable,  and  the  evidence  shewed  it  to  be 
fraudulent  if  not  colourable  ;  and  the  same  state- 
ments would  have  been  necessary  had  the  bill 
sought  to  impeach  it  on  the  ground  of  fraud, 
the  court  refused  to  entertain  an  objection  at 
the  hearing  that  the  bill  had  not  sought  to  set  it 
aside  on  that  ground,  or  assigned  fraud  as  an 
alternative  ground  of  relief.  The  Commercial 
Bank  of  Canada  v.  Cooke,  9  Chy.  524. 

Where  a  party  alleges  the  legal  operation  and 
effect  of  an  instrument,  he  is  bound  by  such 
allegation.     Foster  v.  Beall,  15  Chy.  244. 

A  bill  charging  a  defendant  with  fraud,  and 
not  praying  relief  against  him  as  to  costs  or  other- 
wise, is  demurrable.  Charges  of  fraud  do  not 
justify  answering  a  demurrable  bill ;  and  where 
the  defendant  to  such  a  bill  answered,  and  the 
cause  went  to  a  hearing,  the  bill  was  dismissed 
without  costs.    Saunders  v.  Stull,  18  Chy.  590. 

It  is  unfair  for  a  plaintiff  to  file  a  bill  making 
grave  charges  against  the  defendant  unless  they 
arr.  put  upon  the  record  in  such  a  shape  as  will 
enable  the  defendant  to  meet  them  by  answer, 
instead  of  driving  him  to  the  unsatisfactory 
course  of  defeating  them  by  demurrer.  Me^ 
Murray^.  Northern  R.  W.  Co.,  23  Chy.  134. 
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2.   Venue. 
(a)  Changing. 


■\Vhere  a  caiise  stands  over  at  the  hearing  to 
add  parties,  the  plaintitf  cannot  amend  by  chang- 
ing the  venue  ;  but  a  defendant  having  delayed 
applying  unreasonably,  a  motion  to  take  the 
amended  bill  off  the  Hies  for  irregularity  in  thus 
amending  was  refused  without  coats.  Fenton  v. 
Cross,  1  Chy.  Chamb.  25.— Spragge. 

On  an  application  to  change  it  was  held  that, 
publication  having  passed,  the  motion  should 
nave  been  to  open  publication,  and  to  amend 
bill  by  introducing  words  changing  the  venue 
— a  similar  course  having  been  taken  by  V.  C. 
Spragge.  Baxter  v.  Cunqihell,  2  Chy.  Chamb.  39. 
— Mowat. 

The  venue  should  be  selected  with  a  due  regard 
to  the  convenience  of  the  suitors  and  of  the  wit- 
nesses, and  if  not  so  selected  it  will  be  changed. 
Mallory  v.  Mallorij,  2  Chy.  Chamb.  404.— Tay- 
lor, Secreturi/. 

The  master  at  the  town  to  which  the  venue  was 
sought  to  be  clianged  having  been  at  one  time 
concerned  as  an  arbitrator  between  the  parties, 
was  held  no  sutiicient  reason  for  not  taking  the 
suit  before  a  judge  there,    lb. 

When  it  is  shewn  that  the  convenience  of 
witnesses  would  be  better  served  by  a  change  of 
venue,  such  change  will  be  made  without  costs. 
Chard  v.  Meyers,  2  Chy.  Chamb.  391.— T-^-'  „, 
Secretary. 

In  a  bill  relating  to  property  in  Toronto,  there 
not  being  sufficient  time  to  get  the  cause  down 
for  hearing  at  the  next  ensuing  Toronto  sittings, 
the  venue  was  laid  at  Whitby.  After  answer 
defendants  moved  to  change  the  venue  to  To- 
ronto, and  filed  affidavits  stating  that  some  of 
their  witnesses  were  out  of  the  jurisdiction,  and 
ttie  evidence  of  such  witnesses  could  not  be  pro- 
cured in  time  :  that  others  were  resident  in 
Toronto  engaged  on  defendants'  railway  there, 
and  their  attendance  at  Whitby  would  interfere 
with  the  working  of  the  railway  at  Toronto. 
The  court  granted  the  motion,  on  defendants' 
undertaking  to  abide  by  such  order  as  the  court 
might  make  as  to  any  damages  which  the  delay 
caused  by  change  would  occasion.  McMurray 
V.  Grand  Trunk  R.  W.  Co.,  3  Chy.  Chamb.  133. 
— Mowat. 

The  locality  of  the  cause  of  action  is  not  mn"'- 
regarded  in  Chancery  as  a  gronnd  for  changing 
the  venue.  When  the  venue  has  once  been  laid 
a  very  large  preponderance  of  convenience  must 
be  shewn  to  change  it,  and,  in  investigating  this, 
regard  will  be  paid  to  the  ability  of  witnesses  to 
travel,  and  to  the  probability  of  a  postponement 
of  the  hearing  being  the  result  of  a  change.  Be- 
tween private  individuals  it  is  impossible  to  say 
that  one  class  of  witnesses  will  be  more  injured 
than  another  class  by  absence  from  home.  Be- 
tween a  private  individual  and  a  public  ofhcer 
this  may  be  considered.  Koady.  I^oad,  6  P.  R. 
48. — Chy.  Chamb. — Holmested,  Referee  ;  Blake. 

If  the  plaintiff  lays  the  venue  in  a  confessedly 
improper  place  he  is  liable  to  be  visited  with  the 
costs  of  a  motion  to  change  the  venue.  The  de- 
fendant and  six  of  his  witnesses  lived  in  the 
county  of  Huron,  and  the  plaintiff,  an  infirm 
perspn,  sixty-five  years  of  age,  and  three  of  her 


witnesses,  lived  in  the  county  of  Oxford.  Iti,j 
alleged  by  defendant,  and  not  denied  ))y  r,]jjj 
tiff,  that  the  plaintiff  had  witnesses  in  the  couttj 
of  Huron.  'The  venue  was  laid  in  BrantforJ  ■% 
Held,  that  the  balance  of  convenience  was  j 
favour  of  the  venue  being  at  Godericli,  in  i 
county  of  Huron.  Martin  v.  Rons,  (J  1*.  U.  ojj 
— Chy.  Chamb. — Holmested,  Referee. 

Where  the  venue  was  laid  at  London,  ani) . 
appeared  that  defendant,   six  of  his  witnts/ 
and  one  of  plaintiff's  witnesses,  resided  at  (3 
ton,  in  the  county  of  Huron,  and  that  jilaintl 
an(l  three  of  her  witnesses  resided  at  JjonijM, 
(her  other  witnesses  being  at  a  distance,  ami  fnivj'l 
of  them  resident  out  of  the  province),  and  tisl;^ 
in  procuring  the  attendance  of  the  \ritnesj " 
residing  at  Clinton  and  London  there  woiilj  i™ 
only  a  difference  oi  §15  or  .f  1(5  in  favour  of  l^ 
ing  the  cause  at  Goderich,   in  the  ci'iint'    ' 
Huron  : — Held,  that  this  diL^'erence  in  e \  ,' 
was  not  sufficient  to  depiive  t.'ie  plaintitf  i.t  i^.;. 
right  of  having  the  cause  heard  at  Londcin.  sl^' 
the  venue  was  laid,     Mooney  v.  Moomt/  f,'M 
R.  267.— Chy.  Chamb.— Hohnested,  Refint  " 

The  court  grants  a  change  of  venue  rchictactl 
where  delay  will  be  occasioned  thereby,  /hj, 
V.  Smith,  2  Chy.  Chamb.  491.— Mowat. 

The  court  will  not  change  the  venue  to  ena^ 
a  plaintiff  to  speed  his  cause,  especially  if  het 
himself  been  guilty  of  0  ,lay.  Jamen  v.  /(ijk 
'*  ^hy.  Chamb.  58.-  Taylor,  Secretary. 

Under  an  order  to  amend  obtained  on  pnetid 
a  change  in  the  venue  laid  in  the  bill  oannotij 
made.     Frietschv.  Wr inkier,  3  Chy.  Cliamb.l 
— Taylor,  Secretary. 

A  party  making  affidavit  to  change  the  verJ 
and  stating  that  certain  parties  are  materi 
necessary  witnesses,  is  not  bound  on  ci- 
amination  to  state   what  evidence  lie  exp 
from  them,  or  to  state  facts  tending  to  test  g 
materiality  of  the  proposed  evidence.    Vm 
V.  Bell,  3  Chy.  Chamb.  195.— Mowat. 


(b)  Other  Cases. 

The  absence  of  a  venue  in  the  margin  of  a  i 
is  not  a  cause  of  demurrer,     j?for  is  a  iIcm 
tion  of  the  premises  which  omits  tlie  tow 
or  county.     Duncan  v.  Geary,  10  Chy.  34. 

Semble,  such  aljsence  is  an  irregularity,  i 
may  be  taken  adv  antage  of  by  motion  to  cog 
the  insertion  of  a  venue.    lb. 

Where  the  parties  to  a  cause  had  prnducejJ 
examined  their  witne<)ses  at  Toronto,  all  of  »lj 
resided  at  a  distance  therefrom,  and  in  t 
proximity  to  one  of  the  circuit  towns,  tliec 
while  awarding  the  general  costs  of  tlie  cmj 
the  defendant,  refused  him  the  costs  of  tixf 
tendance  of  his  witnesses.  Ledyard  v.  .Mch 
10  Chy.  139. 


3.  Supplemental  Bills. 

To  a  bill  to  restrain  an  action  by  deienii 
against  plaintiff  on  a  covenant  against  m 
brauces,  defendant,  in  his  answer,  stated  tbl 
of  his  having  proceeded  to  trial  at  law  j 
assessed  damages  since  filing  the  origiuil 
The  plaintiff  thereujion  filed  a  supplemcnUll 


I  • 
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««» those  facts  more  fully,  and  also  the  amount 

fheverS  recovered,  to  which  the  defendan 

Srreron  the  ground,  amon^t  others,  that 

?new  matter  was  not  materiaT,  and  ouaht  to 

'"blen  introduced  by  way  of  anientrment. 

nurrer  overruled,  it  appearing  that  the  amount 

I  the  verdict   (which  was  not  given   in  the 

Lwer)  might  be  the  point  on  which  the  whole 

iT  would  turn.     McSab  v.  0,,^!/,>m',  1  Chy. 

Where  a  cause   having  come  on  to  be  heard 

Eleadings  and  evidence,  stood  over  to  add 

fcv  and  the  plaintiflF  filcl  a  supplemental 

UuiM'.lvincthis  defect,  and  setting  forth  addi- 

III     atter  and  new  ground  for  relief,  the  same 

U  alletred  to  have  come  to  the  plaintiff's 

&wled«e  after  the  liearing,  a  demurrer  on  the 

inna  that  the  supplemental  biU,  so  far  as  ,t 

Iten  e.l  such  new  matter,  had  been  filed  with - 

t  V  ve  of  the  court,  was  overniled.     Martm 

iLomlV,  -2  Chy.  80- 

Ln  oriL'inal  bill  having  been  filed,  seeking 

U  ■leainst  a  patent  as  having  been  issued  in 

fral.ce  of  the  plaintiff's  rights,  and  at  a  sub- 

Iflnt  stace  of  the  cause  a  supplemental  bill. 

JO  forth  matters  of  which  tfie  plaintiff  was 

l™,it  when  he  filed  the  original  bill,  and  on 

^h  he  impeached  the  patent  itself  as  void,  a 

lurrer  to  such  supplemental  bill  was  over- 

Ib. 

4.  Cross  Bill. 

.  guit  having  been  instituted  by  judgment 
liters  to  set  aside  certain  conveyances  made 
Bieir  del)tor  as  having  been  made  fraudulently 
/with  a  view  to  hinder  and  delay  creditors, 
[debtor  attempted,  by  way  of  defence,  to 
facts  which,  if  established,  would  tend  to 
li  the  judgment  altogether  or  to  reduce  its 
■unt  •  such  facts  having  been  discovered  since 
iudtcinent  at  law,  and  when  it  was  too  late 
T)tam  a  new  trial:— Held,  that  the  proper 
M  of  obtaining  such  relief  was  by  cross  bill ; 
brder  of  the  court  (G.  0.  12,  sec.  4,  of  June, 
1)  permitting  cross  relief  to  be  given  to  a  de- 
Ljt  against  the  plaintiff,  applying  only  where 
flefendant  is  entitled  to  some  relief  growing 
bf  tlie  same  transaction  as  forms  the  foun- 
bn  of  Lli«  suit ;  not  where  the  object  of  the 
Le  is  to  obtain  relief  not  growing  out  of 
ftransactinn,  but  against  it.  Buchanan  v. 
Lijiy/i((w,  10  Chy.  513. 


III.  Parties. 

1.  Attorney-General. 

here  by  the  act  of  incorporation  the  govern- 
is  authorized  to  purchase  the  corporate 

I  on  payment  of  its  full  value,  the  attorney - 

II  is  .lut  a  necessary  party  to  a  bill  by  the 
-holders  against  the  directors,  complaining 
fcropor  conduct  on  the  part  of  the  latter  in 

[  with  the  corporate  funds.    Hamilton  and 
[lilt's  Canal  Co.,  1  Chy.  1. 

bill  will  lie  by  some  of  the  inhabitants  of  a 

flipality  alleging  an  illegal  application  of  the 

by  the  mayor,  which  the  council  refused 

rfere  with.    "The  attorney -general  is  not  a 

»ry  party  to  such  a  suit  Pateraon  v.  Bowes, 

170. 


Nor  where  the  result  of  a  suit,  whatever  it  may 
be,  will  not  prejudice  the  crown,  and  there  is  no 
interest  of  the  crown  to  be  protected.  Bennet  v. 
O'Meara,  5  Chy.  396. 

Nor  is  he  a  necessary  party  to  a  bill  filed  by 
the  municipal  council  of  an  incorporated  town  to 
prevent  an  injury  to  the  proj)erty  of  the  muni- 
cipality. The  Muninpality  of  the  Toum  oJ'Gitelph 
v.  Canada  Co.,  4  Chy.  632. 

A  municipal  corporation,  after  raising  money 
on  the  cretlit  of  the  municipal  loan  fund  for  a 

Eurpose  specified  in  the  by-law,  passed  another 
y-law  diverting  the  debentures  to  another  pur- 
pose ;  and  under  this  second  by-law  the  deben- 
tures passed  into  the  hands  of  the  Bank  of  Upper 
('anada  :— Held,  that  a  bill  would  lie  by  a  rate- 
payer, on  behalf  of  himself  and  all  other  rate- 
payers of  the  municipality,  against  the  bank  and 
the  municipal  corporation,  for  the  restoration  of 
the  debentures  to  the  corporation  ;  and  a  demur- 
rer, on  the  ground  that  the  attorney-general  was 
not  a  defendant,  was  over-ruled.  liroijdin  v. 
The  Bank  of  Ui>2>e>'  Canada,  13  Chy.  544. 

A  bill  will  lie  by  a  member  of  the  corporation 
of  the  Church  Society  of  the  Diocese  of  'Toronto, 
on  behalf  of  himself  and  all  other  members  of  the 
society,  to  correct  and  prevent  alleged  breaches 
of  trust  by  the  corporation  ;  and  to  such  a  bill 
the  attorney-general  is  not  a  necessary  party. 
Bonlton  V.  The  Church  Society,  IbChy.  450.  See 
.S'.  C,  14  Chy.  123. 

To  a  bill  either  to  establish  or  impeach  the 
legality  of  certain  charitable  bequests,  the  at- 
torney-general may  be  made  a  party.  Darida»n 
V.  Boomer,  15  Chy.  1. 

He  was  held  a  necessary  party  to  a  bill  filed 
to  administer  an  estate  and  declare  a  legacy  for 
religious  purposes  void.  Lony  v.  WUmotte,  2 
Chy.  Chamb.  87. — Esten. 

So.  also,  where  a  question  affected  the  right 
of  the  government  to  the  land  granted  in  a 
patent ;  and  leave  to  amend  was  granted  to  en- 
able him  to  be  added  as  a  party,  although  the 
defendant  was  in  a  position  to  move,  and  made 
a  counter  motion,  to  dismiss  ;  but  defendant  was 
allowed  costs.  Great  Western  H.  W.  Co.  v. 
Jones,  2  Chy.  Chamb.  219.— Spragge. 

The  bill  alleged  that  the  patentees  obtained 
tlieir  patent  by  false  representations  to  the  gov- 
ernment, and  shewed  a  case  in  which  the  paten- 
tees would  not  be  entitled  to  compensation  if 
the  patent  were  set  aside  and  the  land  given  to 
another  : — Held,  that  to  such  a  bill  the  attorney - 
general  was  not  a  necessary  party,  lieea  v. 
The  Attorney-General,  16  Chy.  467. 

An  insurance  company  was  incorijorated  by 
statute  with  a  capital  of  ^500, 000.  and  by  the 
act  it  was  provided  that  when  $100,000,  was 
subscribed  and  10  per  cent,  paid  up,  a  general 
meeting  of  the  shareholders  might  be  called  and 
directors  elected  ;  but  the  company  was  not  to 
commence  business  until  at  least  $50,000  of  its 
capital  stock  should  be  paid  up.  It  appeared  that 
the  §50,000  required  by  the  act  had  been  paid 
into  the  minister  of  Finance,  who  had  thereupon 
granted  a  license  to  the  company  to  transact 
insurance  business,  but  that  the  money  had 
been  Iwrrowed  for  the  purjjose  of  being  so  de- 
posited ;  that  the  10  per  cent  payment  on  stock 
■ubscribed  for  had  not  been  paid  in  cash,  but 
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notes  of  hand  taken  from  several  of  the  sub- 
scribers therefor  ;  and  that  the  $50,000  of  the 
stock  reiiuired  by  the  statute  to  be  paid  up,  liad 
not  been  so  paid.  One  of  the  stockholders,  who 
had  paid  his  deposit  in  cash,  thereupon  Hied  a 
bill  setting  up  tlieae  facts  and  seeking  to  restrain 
the  company  from  carrying  on  business  under 
their  charter  until  at  least  the  S.W.OOO  was  paid 
up  :— Held,  on  demurrer,  1.  That  the  bill  was 
properly  filed  l)y  the  shareholder  alone,  and  need 
not  Ije  on  ))ehalf  of  himself  and  othera  ;  2.  That 
the  attorney-goneral  was  not  a  necessary  party  ; 
and,  3.  Tliat  the  shareholders  who  had  paid 
their  deposits  by  i)romi8snry  notes  were  not 
necessary  parties.  ''Vr,*^  v.  Tin-  Oltmva  Aijricul- 
turallns.  Co.  et  a!.,  22  Chy.  512. 

Where  a  bill  was  filed  in  the  name  of  "  The 
Trustees  of  tlie  Franklin  Congregation  of  tho 
Methodist  Clnirch  of  Canada,"  against  persons 
claiming  under  a  deed  from  tlieir  grantor,  for  the 
purpose  of  setting  aside  such  deed  as  a  cloud 
upon  the  title  of  the  plaiutifTs  : — Held,  that  the 
suit  was  properly  instituted  by  the  trustees  as 
such  ;  an(l  that  neither  their  grantor  nor  the  at- 
torney general  was  a  necessary  party  thereto. 
The  TnntffA  of  the  Franklin  Church  v.  Marjiiire, 
23  Chy.  102. 

Hee  Mc^furral/ y.  Northern  B.  W.  Co.  etal., 
22  Chy.  476,  p.  2829. 


2.  Corporation.'*,  Shareholders  and  Corporate 
Offiofirg. 

Municipal  Corporations  and  Officers.'] — A  bill 
will  lie  by  some  of  the  inhabitants  of  a  munici- 
pality alleging  an  illegal  application  of  the  funds 
by  the  mayor,  which  the  council  refused  to 
interfere  witli.     Paterson  v.  Bowes,  4  Chy.  170. 

A  municipality  in  proceeding  to  a  sale  of  land 
for  taxes  is  in  the  position  of  a  trustee  ;  and  if 
it  is  afterwards  sought  to  impeacli  the  sale  for 
any  irregularity,  and  to  make  the  municiimlity 
answerable  to  the  purchaser  for  the  purcliase 
money  paid,  or  the  costs  of  the  suit,  the  nnini- 
cipality  nnist  bo  maile  a  party  to  the  cause. 
Ford  V.  Proudfoot,  9  Chy.  478. 

To  a  suit  by  an  ownsr  to  set  aside  a  sale  for 
taxes,  the  plaiutitf  (jtfering  to  rei)ay  the  purchase 
money  with  interest,  the  corporation  of  the 
county  is  not  a  necessary  party.  Smith  v.  Bed- 
ford, 12  Chy.  31(j. 

The  corporation  of  the  local  municipality  is 
not  a  proper  party  to  a  bill  impeaching  a  tax 
sale.     Mills  v.  McKay,  14  Chy.  602. 

An  act  having  been  passed  authorizing  the 
construction  of  a  street  railw.ay,  coufirinnig  a 
covenant  entered  iuto  for  the  purpose  with  a 
municipal  corporation,  and  providing  that  the 
rails  should  be  laid  flush  with  the  streets,  &c. ; — 
Held,  that  to  enforce  the  contract  against  the 
company,  a  suit  by  tlie  municipal  corporation,  the 
other  party  to  the  contract,  was  necessary  :  that 
an  information  by  the  attorney-general  to  enforce 
the  statutory  restrictions  was  projjcr  ;  but  that 
the  municipal  corporation  was  a  necessary  party 
to  the  information.  The  Attorney-Oeneralv.  The 
Toronto  Street  Bail  way  Co.,  14  Chy.  673. 

A  municipal  officer  charged  with  some  irregu- 
larities in  the  performance  of  his  duty,  but  not 
guilty  of  any  fraud  or  intentional  wrong,  is  an 


iniproper  party  to  a  bill  to  set  aside  a  tax  salrX 
the  ground  of  such  irregularities.  MilU  v.  \\ 
Kay,  15  Chy.  192. 

Where  a  bill  was  filed  to  restrain  the  i«s.i. 
debentures  by  a  municipal  council,  biit  ili,l ;, 
allege  that  the  warden  was  individually  aaj 
in  the  matter,  or  taking  any  step  otherwisi-  \>^ 
as  the  otttcer  of  the  council,  and  un<l(;r  the 
law,  the  court  on  denmrrer  held  that  limvas  j 
a  necessary  or  proper  i)arty  to  the  suit. 
Giuillindmry  v.  Simcoe,  21  Chy.  68. 

The  county  of  Simcoe  had,  under  a  liy  li,| 
passed  in   pursuance  of  35  Vict.   c.   OtI, 
issued  debentures  to  the  amount  of  S.SftO.iHViJ 
aid  in  the  construction  of  the   Haniiltci, 
North  Western  Eailway,  (see  20  Chy.  J 11 
by  reason  of  the  neglect  of    the    cmniMi, 
oommence  the  constructton  of  the  rail«  :\\  ,i 
in   the  time  limited  their  charter  liad  i, 
forfeited,  and  the  by-law  under  which  li 
bentures  had  been  issued  had  therefore  I , 
void  and  of  no   effect,    M'hereupon  one 
townships  which  had  joined  in  the  jietiti  ; 
the  passing  of  the  by-law  filed  a  bill  a^jaii  • 
railway,  the  county  and  trustees  of  tliu  .'  , 
tures,  seeking  to  restrain  the  trustees  fri.m. 
ing  or  parting  with  the  debentures  and  x» 
the  same  handed  back  to  the  county  :-  HtUi 
demurrer  l)y  the  county,  1.  That  the  tm 
had  no  interest  to  maintain  such  a  suit, 
that  the  corporation  of  the  county  was  then 
per  party  to  institute  proceedings.     ]\'h<ii;a 
limhun/ V.  Ilainilton  and  North   Westen  P,.\ 
Co.,  23  Chy.  383. 

The  mayor  of  Cobourg  was  ex  oHicio  a  iiitc 
of  the  commissioners  of  the  Cobourg  tdwn 
when  certain  acts  complained  of  were  ileiit, : 
ceased  to  be  such  before  the  institution  ui'aa 
by  a  party  injured  by  such  acts  to  be  reliivrj 
respect  thereof  : — Held,  notwitlistamliii:' 
he  was  a  proper  party  to  the  bill.  .Stnl^tt 
Perry,  23  Chy.  507. 

Other  Corporations,  Shareholders.  iimliA.; 
— Where  the  directors  of  an  incorporateil  ,J 
pany  misappropriated  the  funds,  a  hill  ad 
them  and  tlie  company,  in  respect  of  sucliiiiiii 
propriation,  cannot  be  sustained  by  some  \/\ 
stock  holders  on  l)chalf  of  all  excejit  the  i 
tors ;  the  company  must  be  made  ]ilai 
whether  the  acts  of  the  directors  are  voidurJ 
voidable,  and  the  stockholders  have  a  n'jiiil 
make  use  of  the  name  of  the  company  as  plij 
tiffs  in  such  proceedings.  Ilamittnii  v.  Z)J 
din's  Canal  Co.,  1  Chy.  1. 

A  decree  was  obtained  in  a  suit  by  as 
holder  on  behalf  of  liimself  and  all  otliersy 
holders,  for  the  administration  of  the  as!(ti| 
the  societj',    and   charging  the   directurs 
losses  sustained  : — Held,  that  persons  wlis 
ceased  to  be  directors  before  the  suit  ooiiliiJ 
be  made  parties  in  the  master's  office.    Mi 
Upper  Canada  Buildiny  Society,  1 1  Chy.  Si 

The  statute  19  Vict.  c.  21,  iucorporatiiijj 
Buffalo  and  Lake  Huron  Railway  Cn.,  i 
power  to  purchase  the  railway  tlierein  f 
tioned,  did  not  deprive  unpaid  owners  iH 
lien  they  had  for  the  price  of  land  tliereH 
sold  to  the  old  company.  The  old  cmupan/j 
held  to  be  a  necessary  party  to  a  suit  hya/ 
owner  to  enforce  a  lien  for  purchase  moiJ 
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68. 

uiitler  a  l.\ 
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20Chy.  '211 
the  cmiiii;ii, 
the  rnil\va\  v 
vrter  hud  1» 
ler  whioh  ti. 
therefore  1" 
jupon  <im'  ■ 
in  the  potiti  ; 

1  a  hill  ;i^:iii,' 
,ees   of  till'  ■'.' 
trustees  fr.'H, 
utures  ami  t 
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incorporateil  .J 
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Lt  of  land  sold  to  the  ol.l  company  before 
ransfer  of  the  railway  to  the  now  company  ; 
it  fti.ijearing  hut  that  the  old  comoany  was 
Lted  in  the  question  to  be  litigated.  /'"''''•■ 
Till- Buffalo  and  lAikc  Huron  li.    f\ .  to., 

-hy.  521. 

Ihil]  was  filed  against  a  joint  stock  company 
lted)  to  restrain  tlic  infringement  of  a  patent, 
Ihich  certain  officers  of  the  company  were 
i.arties,  and  the  hill  alleged  tliat  "the 
idants"  were  committing  the  acts  com- 
leiliif,  and  prayed  relief  against  "the  defen- 
l  "  A  demurrer  on  the  ground  that  the 
trs  "ere  iinproiierly  m.ade  parties  was  over- 
i  with  costs  ;  tliese  officers  being  charged 
Lially  with  committing  the  acts  C(miplained 
hd  iL'lief  being  prayed  against  them.  Cl'uii- 
Vit  Moiuitniiivii'w  C'/ii'e.ie  Fadorij,  20  Chy. 

here  a  bill  was  tiled  to  restrain  one  of  the 
ered  banks  of  the  province  from  purchasing 
i  tiw  water  commissioners  of  the  city  of 
Lto,  S^'.IOO.OOO  of  debentures  issued  by  tlie 
-Held,  that  the  water  commissioners  were 
jary  parties  to  the  suit.  Joiie.i  v.  The  Itii- 
IBtiid-vfCiiiKtdti,  23  Uhy.  262. 

lere  a  suit  is  necessary  to  obtain  from  the 

ors  or  otlicers  of  an  incorporated  company 

bount  of  their  dealings  with  the  company, 

[recover  from  them,  or  any  other  person, 

rtv  or  money  of  the  corporation,  the  only 

^  jilaintitl'  is  tiie  company  itself.     Where 

^aruholder  of  a  railway  company  filed  a  bill 

half  of  himself  and  all  other  sharehohlers 

bit  a  defendant)  against  the  company  and 

Inagiiig  director,  alleging  that  the  manag- 

ector  had  virtually  the  appointment  of  a 

Kty  of  tiie  directors,   Jiii'l  thus  controlled 

ction  of  the  company  ;  and  charging  that 

Imana^'ing  director    had  m  if  appropriated 

^mounts  of  the  company's  lunds,  and  had 

en  guilty  of  several  other  acts  of  miscon- 

riiich,  if  true,  were  properly  subjects  for 

bgnizaiice  of  a  Court  of  Eij^uity,  and   in 

■  of  which  the  directors  had  omitted  to 
^  to  account,  but  the  plaintiff  failed  to 
Ihat  the  consent  of  the  directors  or  of  the 
loiilers  could  not  l)e  obtained  to  institute 

lings  in  the  name  of  the  company,  a  de- 

■  to  the  bill  for  want  of  eijuity,  as  well  as 
at  of  parties,  tiled  by  the  company  and 

aging  director,  was  allowed.     vSuch  an 

to  the  frame  pf  a  bill  is  not  a  mere 

[objection,"  such  as  is  intended  to  be 

for  by  the  Administration  of  Justice 

j  1873,  sec.  49.     To  such  a  bill  the  attor- 

eral,  though  a  proper,  is  not  a  necessary 

Hamilton  r.  The  Desjardin's  Canal  Co., 

(1,  ami  I'aterson  v.  Bowes,  4  Chy.   170, 

lto,  approved  of,  and  followed,  Brogdin 

Bank  of  Upper  Canada,  13   Chy.  544, 

"flhed.    McMurm)j  v.  Xorthern  li.    W. 

L  22  Chy.  47(i. 

:  was  filed  hy  a  member  of  an  incorpo- 
Bociation,  against  the  corporation,  the 
and  the  secretary  thereof,  charsing 
se  officers  had  colluded  and  conspired 
rto  refuse  and  deprive  the  plaintiff  of 
fe  and  privileges  ol  the  association,  and 
^forth  certain  loss  and  damage  austaincd 
plaintiff  by  reason  thereof,  and  praying 
kothcr  things  that  the  defendants  might 


be  ordered  to  pay  and  make  good  such  loss  and 
damage,  and  that  the  defendants,  other  than  tho 
secretary,  might  be  ordered  to  pay  the  costs  of 
the  suit : — Held,  notwithatanding  tho  {iroviaions 
of  the  ()3rd  General  Order  of  18<i8,  that  the  sec- 
retary was  a  proper  party  to  the  bill ;  and  a 
demurrer  by  him,  on  the  gi-ound  that  he  was  not 
a  necessary  or  proper  party,  was  overruled  with 
costs.  Clinc  V.  Mountainview  Cheese  Factory, 
20  Cliy.  227,  approved  of  anrt  followed.  Cnth- 
bfft  V.  Commercial  TravAlers'  Annociatkm  of 
Canada  H  al.,  24  Chy.  531. 

See  Cans  v.   T/ie  Ottawa  Agricultural  Ins.  Co. 
H  al.,  22  Chy.  512,  p.  2827. 


3.  Dehton  and  Creditori^. 

A  large  body  of  creditors  may  be  represented 
by  one  or  more  of  the  number,  but  in  any  such 
proceeding  the  bill  must  disclose  i  sufficient 
reason  for  this  departure  fronx  the  rule  of  jiractice, 
requiring  all  jiersons  interested  to  be  parties  to 
the  suit.  Where,  therefore,  a  bill  by  (me  of 
several  creditors  entitled  under  a  deed  of  trust 
was  filed,  and  stated  "  that  the  creditors  of  the 
said  L.  entitled  to  the  benefit  of  tho  said  inden- 
ture are  too  numerous  to  make  it  practicable  to 
prosecute  this  suit  if  they  were  all  made  parties  :" 
— Held,  that  such  statement  was  too  general  to 
satisfy  the  court  that  the  rule  could  not  lie  com- 
plied with.  Qua-re,  whether  it  is  necessary  to  fur- 
nish proof  of  the  allegation,  tiiat  the  parties  are 
too  numerous  to  be  all  brought  before  the  court ; 
and  whether  in  a  creditor's  suit  i»ny  decree  can 
be  made  without  previous  proof  of  his  debt. 
Mir/tie  v.  Charles  et  al.,  1  Chy.  125. 

To  a  suit  brought  by  or  against  a  trustee  of  an 
insolvent's  estate,  in  respect  of  a  sum  owing  by 
one  of  the  debtors  of  the  instdvent,  the  creditors 
for  whose  benefit  the  trust  cleed  was  executed 
are  not  necessary  j)artie3.  O'Connell  v.  Charles, 
2  Chy.  489. 

Where  a  bill  was  filed  by  one  of  several  credi- 
tors of  a  debtor,  who  hi  ,d  assigned  his  estate  for 
the  benefit  of  his  creditors,  against  the  debtor 
and  the  trustees,  seeking  an  account  of  the  estate 
and  payment,  without  making  any  other  creditor 
a  party,  the  court  overruled  an  objection  for 
want  of  parties,  on  tlie  ground  of  the  absence  of 
any  such  creditor.  Wood  v.  Brett,  9  Chy.  78. 
See  Wi/lie  v.  McKay,  20  Chy.  421. 


Semble,  th.at  this  court  would  entertain  a  bill 
for  the  purpose  of  compelling  a  sheriff  to  convey 
property  sold  under  an  execution,  but  to  such  a 
bill  the  execution  debtor  whose  property  has 
been  sold  must  be  made  a  party.  Witham  v. 
Smith,  5  Chy.  20.3. 

Gr.,  a  creditor  of  F.,  under  a  judgment  re- 
covered in  185(),  filed  his  bill  to  redeem  W.,  the 
alleged  mortgagee  nnder  a  deed  of  conveyance 
to  him  from  F.,  absolute  in  form.  A  creditor  of 
W.,  under  judgment  recovered  in  1859,  and  kept 
alive  by  fl.  fa.  lands,  was  made  a  party  in  the 
master's  office  as  an  incumbrancer  subsequent  to 
plaintiff : — Held,  that  he  could  not  properly  be 
thus  made  a  party  ;  but  the  plaintiff  was  allowed 
to  amend  his  bill  by  making  him  a  party,  in 
order  that  an  opportunity  might  be  afforded,  liim 
of  contesting  the  plaintiff 's  right  to  treat  the 
conveyance  from  F.  to  W.  as  a  mortgage  as 
against  him.     GUua  v.  Freckleton,  10  Chy.  470. 
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To  a  suit  by  a  surety  against  the  creditor  for 
an  assignment  by  him  of  a  iudgment  recovered 
against  the  debtor,  the  debtor  is  a  necessary 
party.     C'ockhurn  v.  Oillenpie,  1 1  Chy.  465. 

To  a  bill  by  an  execution  creditor  of  two 
joint  debtors,  to  set  aside  conveyances  by  one  of 
them  as  fraudulent  and  void  against  creditors, 
the  grantor  was  a  defendant : — Held,  that  if  the 
grantor  was  a  necessary  party,  his  co-debtor 
should  be  a  party  also.  Pyj)tr  v.  Cameron,  13 
Chy.  131. 

Wliena  ju<lgment  has  been  recovered  pendente 
lite  it  is  not  necessary  to  make  the  judgment 
creditor  a  party.  WnilhrhUje.  v.  Martin,  2  Chy. 
Chaml).  275.— Spragge. 

A  suit  was  instituted  upon  a  mortgage  against 
the  assignee  in  insolvency  of  the  mortgagor,  and 
on  proceeding  in  the  master's  office  it  appeared 
that  there  were  creditors  of  the  mortgagor  who 
had  executions  in  the  hands  of  the  sheriff  at  the 
date  of  the  assignment  in  insolvency  :  —Held,  on 
appeal  from  the  ruling  of  the  ma'jter,  that  it  was 
proper  to  add  sucli  creditors  as  parties  in  his 
office.  Canada  Landfd  Credit  Co.  v.  McAllister, 
21  Chy.  593. 

Where  a  bill  was  filed  by  one  of  two  creditors, 
both  of  whom  claimed  to  be  paid  in  priority  to 
the  other  creditors,  of  an  estate  against  the  repre- 
sentatives of  the  trustee  and  one  of  several  credi- 
tors who  claimed  that  all  should  share  pro  rata : 
— Held,  that  all  the  parties  interested  were  suf- 
ficiently representee!.  Wiijle  v.  McLean,  24 
Chy.  237. 


4.  Executors  and  Administrators. 

Such  executors  as  have  proved  may  sue  with- 
out making  the  others  parties,  though  the  latter 
have  not  renounced.  Forsyth  v.  Drake,  1  Chy. 
223. 

Where  several  tenants  in  common,  and  the 
husband  of  one  of  them  in  order  to  secure  a 
debt  due  by  another  of  them,  executed  a  mort- 
gage whicli  conveyed  a  life  estate  only  to  the 
mortgagee,  and  on  default  in  paying  the  mortgage 
money,  the  mortgagee  had  sued  and  obtamed 
judgment  and  execution  against  all  the  mort- 
gagors for  the  amount  of  the  del>t,  and  under  the 
execution  so  obtained  had  sold  their  reversion, 
and  the  mortgage  was  thereby  satisfied  ;  but  the 
purchaser  went  into  possession  during  the  life  of 
the  mortgagee  :— Held,  that  the  personal  repre- 
sentative of  the  husband  was  a  necessary  party 
to  a  suit  by  the  mortgagors  for  a  reconveyance  of 
the  mortgagee's  life  estate,  and  an  account  of  the 
rents  and  profits.  Nelson  v.  Robertson,  1  Chy. 
530. 

When  any  of  the  parties  to  a  suit  die,  and  it 
is  necessary  to  bring  the  representatives  of  such 
deceased  parties  before  the  court,  an  order  to 
amend  the  bill  for  that  purpose  will  be  granted. 
Smith  V.  Meredith,  2  Chy.  691. 

In  a  suit  to  enforce  a  lien  for  an  annuity 
secured  upon  real  estate,  it  is  not  necessary  to 
make  the  pei'soual  representative  of  the  person 
bound  to  pay  a  party,  unless  an  account  of  the 
personal  estate  of  the  deceased  is  asked.  Paine 
V.  Chapman,  7  Chy.  179. 

One  of  several  joint  contractors  having  died 
during  the  progress  of  the  work  contracted  for, 


and  a  bill  being  afterwards  filed  by  the  surv;J 
to  enforce  a  claim  under  the  contract  :^ij| 
that  the  personal  representatives  of  tlip  ilo^, 
partner  should   have  been  made   parties 
rule  respecting  the  rights  of  survivint;  [up 
to   sue  alone   not  applying  to  suits  in  Cf 
Si/kes  v.    BrochvWe  and  Ottawa  li.    ir 
Chy.  9. 

Where  a  suit  was  brought  by  a  survivinji^ 
ner  against  a  party  entitled  to  the  e(juity  ,1 
demption  in  certam  railwaystocks  and  \v,\\\^ 
the  purpose  of  realizing  the  amount  Awn , 
mortgage,  it  was  held  to  lie  unnecessary  ti,' 
the  personal  representatives  of  the  dcctasiisg 
ner  parties.  The  last  case  not  followc(l.  /;,'''■ 
V.  Foster,  24  Chy.  333. 

Where  a  testator  devised  his  real  and  ],>, 
estate  to  A.,  subject  to  a  charge  of  .*!^00iii;; 
of  B.,  and  A.  after  the  testator's  iliiiuli,. 
gaged  the  real  estate  to  B.  to  secure  a  f,. 
sum,  a  bill  by  B.  for  payment  of  tlic  twi.  ■ 
praying  in  default  a  foreclosure  or  salt  iva,,g 
not  to  be  multifarious.  In  such  a  tasct!. 
sonal  representative  of  the  testator  wi. 
to  be  a  necessary  party  ;  and  an  alkgatii-rj 
the  defendant  h.ad  been  appointed  extnitjl 
the  will,  was  held  insufficient  in  the  al%J 
any  allegation  tliat  lie  had  proved  the  will,,,] 
acted  as  executor.  Kelli/  v.  Ardill 
579. 

Wliere  the  mortgage  debt  is  taken  in  tliei 
of  one  partner  to  secure  a  partnersliij)  delitl 
a  bill  IS  filed  to  enforce  the  security,  tlitri 
sentatives  real  or  personal  of  a  deceased 
are  not  necessary  parties.     Stephens  v  ,%,J 
12  Chy.  493. 

A.  domiciled  in  Scotland,  died  there  iiitiJ 
leaving  personal  property.     Three  of  liisnj 
kin,  a  brother  and  two  sisters,  concuneil i 
pointing  an  agent  in  Scotland  to  wiiicl  v 
estate  and  transmit  and  account  to  tlieiii  tlJ 
for.     The  agent  did  so,  and  transiiiitttil  t] 
brother  some  money  and  personal  cliatttkj 
that  remained  after  paying  the  intestate's 
and  funeral  expenses.      The  brotlier  paj,;! 
sisters  their  shares  of  the  money,  l>ut  keJ 
the   chattels.     In  a   suit   by  the  sisters  ;J 
division  of  these,  an  objection  taken  to  ttJ 
sence  of  any  personal  representative  of  M 
in  this  country,  was  over-ruled.    .S'»//i'/-;,ii| 
Ross,  13  Chy.  507. 

A  life  policy  was  assigned  to  one  F, 
lutely,  who  afterwards  left  the  coiintrv, 
insured  died  insolvent,  and  no  one  admiiicj 
to  his  estate.     The  plaintiffs  claimed  theii 
ance  money,  alleging  that  the  assigumea!^ 
been  made  in  trust  for  them,  to  secure  a  li^ 
sum  owing  to  them  by  the  assignor  ;  aiuU 
filed  a  bill  to  compel  payment  by  the  ciiiij 
to  them,  they  moved  under  the  (i.  0..\1 
(June,  1853),  that  they  might  be  at  liljeij 
proceed  without  a  personal  representatives 
estate  of  the  insured ;  but  the  court  liei 
case  was  not  within  the  order.     Tonml'ifi 
Bank  v.  Canada  Life   Assurance   Co.,  \l\ 
171. 

By  order  No.  30,  of  1853,  the  court  niiJ 
ceed  without  any  personal  representativil 
deceased  person  where  none  has  been  apjxif 
or,  may  appoint  some  person  to  represesj 
estate  tor  the  purpose  of  the  suit.   This  isn 
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klauil  to  wiiKl  c;| 


.  to  cases  where  parties  have  a  beneficial  or 
.SiaHnterost.  Lt  only  to__ca3es  of  mere 


parties. 


Siierwoml  v.  Frceland,  G  Chy. 


[But  see  now  R.  S.  O.  c.  49,  s.  9.] 
i„.rn    where  it  is  elear  that  a  purchaser  of 
Utite  hivs  paid  all  his   purchase  money, 
her  it  is  necessary,  in  a  suit  for  specihc  per- 

nee  against  the  Iieirs-at-law  of  tlie  venaor. 

Uflthe  Dcrsonal  representatives  Farties  to 
Ull  therefor  In  sucli  a  case  it  would  seem 
lint  to  ailii  the  personal  representatives  as 

!  ill  the  master's  oHiee.  Adilaman  v.  Stout, 
ly.  «!»•.'• 

lerc  the  will  had  not  been  proved,  a  bill 
tor  an  account  against  persons  said  to  be  in 
Lion  of  the  assets,  was  dismissed  on  the 
Kthat  tlie  personal  representative  was  a 

ary  party.     Zimnu'i-man  v.   O'RfiUii,    14 

Im. 

rtv  entitled  as  a  residuary  devisee  tiled 
waiiist  one  of  throe  persons  named  as  exe- 
,lnd  trustees  praying  to  have  the  trusts 
i  will  carried  out ;  alleging  that  the  other 
Irsons  named  as  executors  and  trustees  had 
heed  nrobate,  and  had  never  acted  in  the 
i  De'fendaiit'a  residence  was  unknown  to 
Iff  and  service  had  been  effected  by  adver- 
\at  under  the  general  orders  ;  the  bill  was 
faBainst  him  pro  confesso,  and  there  was 
dwice  other  than  such  admission  of  defen- 
tg  to  the  otlier  parties  having  renounced 
used  to  act.  The  court  refused  to  make 
Icree  in  the  absence  of  the  co-executors. 

,  Ywnvj,  17  Chy.  100. 
I.  by  an  informal  instrument  purported  to 
Ito  bia  son-indaw,  W.  M.,  all  his  estate 
Id  personal,  "  with  notes  and  accounts,  on 
Ion  that  he  pay  his  heirs  in  the  manner 
a  •"  and  the  instrument  then  proceeded 
b  the  payment  to  certain  of  the  assiifnor's 
111  and  grand-children  of  §400  each  ;  it 
btained  this  agreement,  "  the  said  W.  M. 
fbecomes  bound  to  pay  the  above  men- 
hims  to  the  parties  therein  named  at  the 
I  the  decease  of  the  said  J.  M. ,  or  as  soon 
1  can  conveniently  be  done  :" — Held,  that 
rt  of  the  instrument  was  to  entitle  each 
piieneticiaries  to  tile  a  bill  in  his  own  name 
he  death  of  J.  M.,  to  enforce  payment  of 
t)  coming  to  him  ;  pnd  that  the  personal 
ntative  of  J.  M.,  was  not  a  necessary 
;  MulhoUaml  v.  Merrimn,  19  Chy.  288. 

iriiitment  of  Personal  Representatives — 
^Il■E  IN  Equity. 

m—fiee  Practice  in  Eqi'itv. 

,uaHtz  V.  Smelzer,  6  P.  R.  228,  p.  2834  ; 
,  Gamble,  3  Chy.  Chamb.  105,  p.  2836. 


Heir-al-Law  ami  Next  of  Kin. 

Ba  veudee,  before  obtaining  a  conveyance, 

J  to  A.  half  of  the  land  purchased,  and  to 

[other  half;  and  the  vendor  afterwards 

I  a  conveyance  to  each,  intending  to  con- 

aiid  B.  their  respective  portions,  but  by 

je  the  conveyance  to  A.  comprised  B.*8 

1  dill  not  comprise  A.  's  own,  nor  did  the 

ce  to  B.  comprise  A. 'a  land ;  but  each 


took  and  kept  possession  of  the  land  actually  in- 
tended for  him  : — Held,  (Spragge,  V.  C,  diss.) 
that,  to  a  bill  afterwanls  tiled  by  B.  against  A. 
for  a  conveyance  of  B. 's  land  to  him,  the  heir  of 
the  original  vendor,  in  whom  the  legal  estate  in 
A.  's  land  was  still  vested,  was  a  necessary  party. 
Howsell  v.  Haijihn,  2  Chy.  557. 

A  bill  liaving  ))een  filed  by  the  assignee  of  the 
right  to  certain  lands  against  the  trustee  thereof, 
without  making  the  heir  of  the  assignor  a  party, 
and  the  trustee  having  set  up  a  defence  impeach- 
ing the  assignment,  ami  insisting  that  such  heir 
was  the  party  entitled  to  the  conveyance,  the 
court,  at  the  hearing,  ordered  the  cause  to  stand 
over,  with  liberty  to  amend  by  adding  the  heir 
as  a  party  defendant.  Miller  v.  OM ramie v,  12 
Chy.  349. 

The  rule  that  all  parties  interested  in  the  sub- 
ject matter  of  a  suit  must  be  before  the  court, 
should  only  be  relaxed  nndor  Con.  Order  57, 
where  the  interests  of  justice  manifestly  require 
it.  A  suit  was  brought  to  set  aside  a  will,  and 
the  persons  interested  under  the  will,  as  well  as 
those  interested  as  next  of  kin  or  heir-at-law  in 
the  event  of  the  will  being  set  aside,  wore  made 
parties.  Defendant,  Mary  Smelzer,  one  of  the 
heirs-at-law,  died  subsequently  to  the  institution 
of  the  suit : — Held,  that  the  suit  should  be  re- 
vived against  the  representatives  of  Mary  Smel- 
zer ;  and  that  although  their  interest  was  rep- 
resented by  other  parties  to  the  suit.  Con.  Order 
57,  did  not  apply,  as  they  might  afterwards  bring 
another  suit  to  impeach  the  same  will  in  case 
this  suit  failed,  and  no  sufficient  reason  was  given 
to  justify  the  suit  being  proceeded  with  in  their 
absence.  Qitanfz  v.  Snieizer,  6  P.  R.  228. — Chy. 
Chamb. — Spragge. 


6.  Hmhand  and  Wife. 

In  suits  by  a  married  woman  respecting  her 
separate  property,  she  must  sue  separately  from 
her  husband  (by  her  next  friend),  and  must  make 
her  husband  a  defendant,  as  otherwise  the  pro- 
ceeding is  looked  upon  as  exclusively  the  suit  of 
the  husband,  and  woulil  not  be  conclusive  on  the 
wife  or  those  claiming  under  her.  Houlding  v. 
Poole,  1  Chy.  206. 

In  a  proceeding  against  a  married  woman  to 
obtain  a  conveyance  of  property  vested  in  her,  it 
ia  not  necessary  to  join  her  husband  as  a  party. 
Where,  therefore,  a  trader  in  contemplation  of 
insolvency  had  purchased  land,  the  conveyance 
of  which  he  took  in  his  wife's  name,  with  the 
fraudulent  design  of  withdrawing  part  of  his 
estate  from  his  creditors,  and  thereupon  a  bill 
was  tiled  by  the  official  assignee  for  the  purpose 
of  obtaining  a  conveyance  or  sale  of  property,  to 
which  the  husband  was  made  a  party  defendant, 
the  court  allowed  a  demurrer  thereto  by  the  hus- 
band on  the  ground  that  he  was  not  a  necessary 
party.  Bomtead  v.  Whitmore  et  tix.,  22  Chy. 
222. 

To  a  bill  against  a  married  woman  to  set  aside 
a  mortgage  made  to  her,  on  the  ground  that  the 
same  was  fraudulent  as  against  creditors,  the 
husband  was  made  a  party  defendant : — Held, 
on  demurrer,  that  since  the  passing  of  the  Mar- 
ried Women's  Property  Act,  1872,  the  husband 
was  not  a  necessary  or  proper  party.  McFar- 
lane  v.  Murphy,  21  Chy.  80. 
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Wliure  a  testator  devised  land  to  A.  for  life  or 
till  iiiarriago,  and  after  A.'b  decease  or  marriaffo 
to  tlio  tuHtatDr'a  uxuuutors,  in  trust  to  sell  the 
same  aiitl  apply  the  proceeds  for  the  benefit  of 
infant  cliildrcn  of  tlie  testator,  and  in  payment 
of  certain  legacies  : — Held,  that  the  children 
were  not  nuccMsary  parties  to  ft  bill  by  the  testa- 
tor's widow  for  dower,  and  the  plaintiff  was 
ordered  to  pay  tliem  their  costs.  Vrui<j  v.  Temple- 
ton,  8  (Jhy.  483. 

Wliure  in  a  bill  for  partition  it  was  stated  that 
certain  infants  residing  with  or  near  their  father, 
out  of  the  jurisdiction  of  the  court,  not  parties, 
were  interested  in  the  lands  sought  to  be  parti- 
tioned, their  father  bein^  a  party  defendant,  a 
demurrer  f(n-  want  of  parties  was  allowed.  Tryon 
V.  Peer,  l3  Cliy.  311. 


8.  Partners. 

In  a  bill  to  li(piidate  the  joint  liabilities  and 
wind  up  the  affairs  of  a  partnersliip,  the  partner 
whose  interest  has  been  so  sold  is  a  necessary 
party.     Parlriili/e  v.  Mrlntonh,  1  Cliy.  50. 

Per  Esteii,  V.  C. — Prior  to  tiie  general  orders 
of  IS.'iS,  (rule  8,  order  G, )  it  wouhl  have  been 
necessary  to  make  tlie  coiitini.'.ng  partners  par- 
ties to  sucli  a  bill  as  in  tliis  case  unless  it  were 
shewn  tliat  tliey  were  insolvent,  in  which  case 
that  would  afford  a  sutKcient  reason  for  not 
making  them  parties.  Harper  v.  Knowlson,  2 
E.  &  A.  253. 

Where  a  member  of  a  partnership,  whose  ac- 
counts tlie  master  was  (lirecte<l  to  take,  was  by 
order  made  a  party  in  the  master's  olHce,  but  on 
subseijuent  eiKjuiry  it  appeared  that  all  li.ability 
on  his  part  was  barred  by  tlie  Statute  of  Limita- 
tions, the  master  on  the  application  of  the  party 
added  dischargud  his  ft)rnier  order,  holding  that 
he  was  not  a  necessary  or  proper  party,  and  that 
all  partnershi])  acccnints  required  to  be  taken 
could  1)0  taken  in  his  absence.  Kline  v.  Kline, 
3  Chy.  Ohainb.  1«1.— Boyd,  Master. 


9.    Trusie^.'s  and  Cent  km  (/tie  Trust. 

In  a  suit  by  trustees  to  reduce  into  possession 
the  trust  estate,  and  in  which  the  existence  of 
the  trust  estate  is  called  in  question  by  the  de- 
fendant, the  cestuis  (jue  trust  are  necessary  par- 
ties.     Hwiblimj  v.  Pouh;  1  Chy.  206. 

Where  a  trustee  commits  a  breach  of  trust, 
the  party  participating  in  it  is  not  a  necessary 
party  to  a  suit  for  the  general  administration  of 
the  trust  estate.  Tiffaiuj  v.  Thompson,  9  Chy. 
244. 

One  devisee  of  a  trustee,  against  whose  estate 
a  suit  is  brought,  sufficiently  represents  those 
interested  in  the  estate,     lb. 

The  court  has  jurisdiction  to  decree  a  trust 
deed  void,  in  the  absence  of  the  cestuis  que 
trust,  the  trustees  sufficiently  representing  them 
under  order  6.  sec.  2,  rule  7  (1853) ;  and  it  is  in 
the  exercise  of  the  discretion  of  the  court  under 
that  rule,  that  in  such  coses  the  cestuis  que 
trust,  or  some  of  them,  are  required  to  be  made 
parties.     Kimj  v.  Keating,  12  Chy.  29. 

To  a  bill  filed  by  one  co-partner  against  another 
seeking  to  set  aside  a  marriage  settlement,  as 


having  been  made  by  the  settlor  at  a  tinn. , 
he  was  insolvent,  the  trusteeu  and  ( ist.. 
trust  of  t)ie  settlement  are  necessary  |i|. 
they  are  entitled  to  have  tlio  aco(jiiii'. 
partnership  taken,  and  assets  therenl'  ,'k|,|,,. 
exoneration  of   tiie   settled   lands.      '/'/,, 
Torrance,  1  Chy.  (Jliainb.  4(i.  — Ksteii. 

Where  a  bill  seeks  tlie  dcHtructidii 
estote,  some  or  one  of  the  cestuis  (|ii>t  trnr, 
necessary  parties,     lialcer  v,  Truinur 
252. 

The  trustees  of  tiie  Hank  of  U|)|ifr  rJ 
were  held  necessary  parties  to  a  bill  liynfj 
to  enforce  tiie  di)ul)le  liability  of  sli.inh; 
Brooke  v.  7'//c  Bank  of  Upper  Canu'ln^  y 
301. 

Where  a  bill  has  been  filed  agnin.Ht  an 
trostee  for  breach  of  trust,  which,  it  m  ;. 
in  the  bill,  conniated  of  the  sale  ami  i, 
him  of  the  proceeds  of  certain  real  cstiitt,  lil 
by  the  terms  of  tlie  trust,  he  was  to  .hoII  .il, | 
ly,  and  hold  the  proceeds  on  the  trusts  »|». 

was — HeUl,  that  sucii  a  bill  could  unlyi 
tained  by  the  personal  rcpreseiitati  ve  ( if  tli 
qui  trust.     A  deniurrur  for  want  of  (,i|iii;i| 
bill  by  the  next  of  kin  was  in  suoli  a  ciiicvl 
with  costs.     Allan  v.  Oamhle,  3  Cliy.  (j 
105. — Strong. 

Where  a  bill  is  filed  to  impeach  a  Liiiivt| 
to  trustees  for  the  benefit  or  creditors,  ij 
such  assignment  is  or  is  not  in  iiisnhiuiL 
trustees  are  necessary  parties.  A  (lumiirrl 
therefore  .allowed,  because  one  <i.,  to  va 
was  alleged  in  the  bill  that  M.  hadcuiivtvJ 
estate  and  effects  for  the  benefit  of  his  m\ 
was  not  made  a  party.  And,  (^Uii'i-e,  \\\\M 
bill  was  not  also  demiiiTable  on  the  gnmii;) 
it  did  not  distinctly  sliew  the  relatinii  ojj 
iind  cestuis  (lue  trust  between  M.  ami  lit  J 
tors  to  have  lieen  created  by  the  coincva 
G.,  or  that  such  conveyance  was  aiiytliinj 
than  a  deed  of  management.  Il'y/ic  v,  i\ 
20  Chy.  421. 

Where  the  whole  of  the  testator's  [t* 
real  and  personal,  and  the  whole  ouiitril 
were  vested  in  trustees  subject  to  the  trcjf 
clared  by  the  will,  it  was — Held,  iKit  iia^ 
to  make  any  of  the  cestuis  que  trust  pm 
suit  for  the  purpose  of  enforcing  a  irnilJ 
purchase  which  the  testator  had  eiittrn 
during  his  lifetime.  Delisle  v.  J/crdu;*! 
254. 

See  Clereland  v.    McDoiialil,  1  (.'liv.  ( 
2843  ;   Whittemore  v.  Lemoine,    10  Cliv, 
2838. 


10.  Other  Partiex. 

Where  a  party  interested  was  not  WJ 
court,  the  bill  stating  him  to  be  out  (iftii! 
diction,  but  there  was  no  proof  of  tlieiij 
court  refused,  even  with  con.sciit,  Xo} 
without  such  proof.     Michie  v.  Charln,] 
125. 

To  a  bill  by  an  incumbrancer  f(ir  tlij 
the  property,  all  other  incumbrancers. « 
prior  or  subsequent  to  the  plaintiff,  i 
made  parties  in  the  master's  office  ; 
ceeds  of  the  sale  will  pay  off  all  the  iiicuaj 
according  to  their  priorities.      llViiVev.,' 
2  Chy.  660. 
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L  a  i-iireliascr  of  a  inort«««e.l  -HUte  takes 
L  wil.ioct  to  hia  veti.lor'H  mortgage,  a'ul 
Im.ther  witli.Mit  imyiiig  off  Haijl  mortgage, 
Ibe  compc'llea  to  fuHini"'  un.kTtakii.g  to 
1  ThuH,  A.  l)fiiig  the  owner  in  fee  of  acer- 
iof  l/in.l,  mortgage.l  U>u  »'"'"'  *"  '•.  »'!'} 
,1  t,.  (' ,  leaving  the  mortgage  to  be  paid 
p  H  iiH  the  Imlanue  of  the  purcliaHe  money. 

I  H,.|.l  to  I),  without  paying  tlie  mortgage 
Biilt  hiiving  lieen  made  H.  sued  A.  at  law 

covenant,  whereupon  A.  tiled  a  lull 
IC  .umI  I>.  to  pay  off  tlieir  mortgage  :  — 
liat  \.  :ts  surety  for  ('.  Ii«il  a  right  to  call 
L  to  iKiy  the  mortgage  to  H.  and  also  his 
Ithi  action  at  law  :  -Held,  also,  that  I). 
Vopti-  p.^'ty  w''<^''«  *''"  vendor  sought  to 
his  lii"  ""  tll«  •'""^-     '^""''^  ^-  ^■^"■Ifl''  ^ 

II  '  I'.v. 

e  11  .Hiiit  to  enforce  by  sale  a  vendor's  Hen 
giteil  ii;.'aiiint  the  lieirs  at  law  of  the  pur- 
Itho  widow  of  the  vendee  is  a  necessary 
reHpect  of  her  right  to  dower.  Paiiie 
tnaii,  7  I'liy-  1"!>. 

Lrt^af,'or  covenanted  to  insure,  and  in- 
loordiiiyly.  The  houses  having  been 
Ve  attfiideil,  with  the  mortgagee,  at  the 
|the  insurance  company,  and  signed  an 
►awn  up  liy  the  secretary  of  the  com- 
1  pay  tlie  insurance  money  to  the  mort- 
pon  a  veihal  agreement  on  his  part  to 
iin  rci)uiMiiig.  The  mortgagee  having 
\m  from  this  agreement,  the  mortgagor 
[before  the  board  of  directors,  and  ob- 
om  tlieiJi  tlie  usual  promissory  note  of 
riinv  at  tliree  months,  for  the  amount  of 
t^which  he  transferred  to  a  third  party 
but  who  was  aware  of  the  claim  of  the 
\  'I'lic  mortgagee  thereupon  tiled  a 
ust  tiie  mortgagor  and  the  company, 
|the  insurance  money  to  the  extent  of 
|nt  due  on  his  mortgage.  The  court 
fiecree  for  payment,  and  ordered  the 
ko  pay  plaiutiit'  the  costa,  but  dismissed 
I  against  the  mortgagor,  with  costs,  he 
i  uniiece39:iry  party  :  —Held,  that  the 
[whoui  the  note  of  the  company  was 
Id  was  lint  a  necessary  party.  Wall  v. 
fiet  Mtihml  1m.  (!o.,  8  Chy.  523. 

\  person  in  embarrassed  circumstances 

Ae  marriage  of  his  daughter,  and  made 

nee  of  all  his  real  estate  to  a  trustee 

netit  of  his  daughter  and  the  issue  of 

gd  marriage,  the  court,  un<ler  the  facts 

ke  ruiiiirt,  upon  a  bill  tiled  by  a  judg- 

Mor  against  a  husband  and  wife  and 

tt  children,  to  set  aside  such  settle- 

ured  the  same  void  as  against  creditors. 

,  bill  the  settlor  is  not  a  necessary 

Hm-rcUU  bank  of  Canada  v.    Cooke, 

ock  to  settle  the  property  of  his  in- 

|e  as  her  guardians  should   require. 

airiage  the  wife's  property  was  all 

h«  l)roceeds  applied  by  W.  to  the  pur- 

Ibusiness,  who  subsequently,  and  while 

[  icHiilvency,  assigned  to  the  cashier  of 

lioy  on  the  life  of  himself  (W.),  in 

ly  certaiu  bills  of  his  in  the  hands  of 

'.  after  payment  thereof  to  hold  the 

[:be  received  on  the  policy  for   the 

J  wife  and  children,  but  in  the  event 

[  oil  the  bills  to  ra-assigu  the  policy 


to  him,  or  as  he  8hr)uld  appoint.  W.  having 
died,  the  trustee  received  the  insurance  money, 
paid  these  bills,  and  cl.iimeil  a  right  to  apply  the 
surplus  in  paying  off  other  liabilities  of  \V.  to 
the  bank.  Upon  a  bill  tiled  by  the  widow  and 
cl-'ldrfii  of  W.  against  the  trustee  ;  Meld,  that 
the  trustee  being  the  cashier  of  the  bank,  who 
had  thus  received  tin;  lieiietit  of  the  moneys,  he 
sufficiently  represented  the  bank,  and  it  was 
therefore  not  necessary  to  make  the  institution 
itself  a  party  to  the  suit.  W/iUlfiiiuri'  v.  Lnnoine, 
10  Chy.  1-2.5. 

Plaintiff  having  in  tlie  same  bill  asked  to  have 
it  declared  that  certain  lands  were  held  in  trust 
for  him,  and  that  he  was  entitled  to  a  convey- 
ance thereof  or  an  order  of  the  court  vostiiig  the 
same  in  him,  and  to  have  certain  title  deeits 
delivered  up  to  him,  it  appearing  that  plaintiff 
would,  in  a  .suit  framed  for  that  purpose,  have 
been  entitled  to  this  relief,  m/ide  a  decree  in  his 
favour  to  this  extent,  notwithstanding  the  mis- 
joinder of  parties  not  interesteil  in  this  portion 
of  the  relief  jiraycd,  who  did  not  object,  the 
court  desiring  not  to  put  j)laiiitiff  to  the  neces- 
sity of  filing  a  new  bill,  liiit  under  the  circum- 
stances ordered  the  plaintitY  to  pay  the  costs  of 
all  parties.     MeJJoiojall  v.  Ji>ll,  10  Chy.  283. 

A  purchaser  of  land  agreed  before  coiiveyanco 
to  assign  his  interest.  In  a  suit  sulpsc(iuently 
brought  by  the  vendor  to  enforce  speeilic  per- 
formance the  assignee  was  made  a  party  defen- 
dant, and  a  decree  w;is  pronounced  against  him 
with  such  costs  as  were  occasioned  by  making 
him  a  party  in  the  event  of  his  co-defendant,  the 
purchaser,  failing  to  pay  the  general  costs  of  the 
suit  which  were  awarded  against  him.  Drn'mm 
V.  Fuller,  10  Chy.  4!tS. 

J,  &  M.  being  liable  as  endorsers,  agreed  tliat 
the  maker  of  the  notes  should  convey  to  the 
holder  thereof  certain  property  in  discharge  of 
his  indebtedness,  which  property  w.is  to  be  sold, 
and  if  the  same  di<l  not  realize  sutiicieiit  to  pay 
the  amount  for  which  they  had  endorsed,  that 
they  would  pay  the  difference.  Subse(juently 
the  hohler  of  the  notes  sold  the  property  to  one 
of  the  endorsers,  but  he  never  paid  the  purchase 
money  or  any  portion  of  it,  in  conse(iueuco  of 
which  he  w.as  sued  and  judgment  recovered 
against  him  for  part  of  the  purchase  money,  and 
an  action  was  also  brought  against  J.  &  M.  on 
their  agreement  to  pay,  in  which  action  judgment 
was  recovered  and  writs  against  lands  were  sued 
out  on  both  judgments,  and  placed  in  the  hands 
of  the  sheriffs  of  8evera,l  counties  in  which  the  de- 
fendants had  eciuitable  estates  ;  whereupon  a  bill 
was  filed  against  both  the  defeud.ants  to  enforce 
these  several  judgments,  to  which  they  severally 
demurred  on  the  ground  of  misjoinder:  -Hehl, 
that  the  bill  ag.ainst  the  two  jointly  was  proper, 
and  the  demurrers  were  overruled  with  costs. 
Smith  V.  Bogart,  10  Chy.  5G0. 

In  September,  18.55,  one  G.  entered  into  a. 
contract  (which  was  never  registered)  with  one 
M.,  for  the  s»le  to  him  of  a  lot  (if  land.  In  Octo- 
ber, 1857,  the  plaintiffs  recovered  and  registered 
a  judgment  against  G.,  and  thereby  acipiired  pri- 
ority over  M..  on  the  lot  sold  by  him,  ami  in 
March,  1861,  filed  a  bill  against  G.,  to  enforce 
their  judgment  against  the  lot  contracted  to  be 
sold  to  M.,  as  well  as  against  other  lands  of  G., 
to  which  bill  the  plaintiff's  (having  no  notice  o£ 
the  contract)  did  not  make  M.  a  party,  a  certifi- 
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cate  of  IJH  jiciidi'iiM  lifing  howevt'r  registered.  In 
March,  l8)i'J,  M.  (i)ituinu<l  from  ().,  umler  the 
contract,  a  coiivcyaiicc  of  tlio  lot,  which  hu  reg- 
isttirrct  in  Septenihur,  l8(i'J,  and  thu  plaintinii 
tiecdiiiing  liwaru  thcruof  niipliud  ux  i)arto  on  the 
loth  June,  1W)4,  iin.h'r  the  order  of  tlie  '-'»th  of 
Jinic,  IH(il,  for,  and  <i)itaincd  an  order  to  make 
M.  a  ]>arty  in  tho  nianter'ti  office:-  Held,  on 
ai>lit'al  to  the  full  court  (VauKoughnet,  i'.,  diss.) 
that  tlie  Huit  wnH  not  ]ieuding  an  againfttM.  i>rior 
to  the  date  of  thu  order  to  make  him  a  party  ; 
that  therefore  there  was  no  suit  pending  agaiimt 
him  on  tiiu  I8tii  May,  18(il,  and  in  coitte<iuence, 
that  the  lien  created  l)y  the  registration  of  the 
jdaintill'M  judgment  ngainit  the  lot,  the  subject 
uf  the  contract,  waH  jijone,  and  that  M.  'va8  not 
a  necessary  or  proper  party  to  the  suit.  Jumm 
V.  Oarilinn\  11  Chy.  'S.i. 

Several  persons  being  in  possession  of  separate 
portions  of  crown  land.s  filed  a  bill,  claiming  to 
nave,  l)y  the  invariable  usage  of  the  (iovernment, 
a  preemiitive  right,  each  to  the  portion  he  was 
in  possession  of,  alleging  that  a  patent  had  l>een 
obtained  for  all  the  lands  by  a  defendant  through 
fraud,  and  praying  that  the  jiatent  might  be 
rescindeil.  A  demurrer  to  the  bill  for  misjoinder 
wos  aUowed.  Wtsthmub'  v.  The  Attoriimj-O'ene- 
ral,  n  Chy.  264. 

A.  having  an  interest  in  improvrnients  for 
which,  in  a  suit  between  K,  his  ven.ior,  and  C, 
B.  obtained  a  decree  ;-— Held,  that  A.  could  not, 
by  petition,  make  himself  a  party  to  such  suit ; 
and  that  his  remedy  was  bv  bill.  S/nkr  v.  Yokuij 
11  Chy.  i.'(ia. 

A  claim  was  compromised,  the  creditors  agree- 
ing to  receive  in  satisfaction  part  of  the  deVjt, 
lecured  by  acceptances  of  H.  endorsed  by  C. ,  who 
were  no  parties  to  the  contract.  Before  the 
acceptances  were  given,  a  bill  was  tiled  by  the 
debtor  and  proposed  acceptor  for  the  specific 
performance  of  the  agreement  : — Held,  on  de- 
murrer, that  the  latter  was  improperly  joined  as 
co-plaifitifF.  1  absence  of  any  allegation  that 
the  proposed  enll^rser  had  endorsed  or  was  ready 
and  willing  to  endorse,  was  also  held  to  be  a 
fatal  objection.  (jurtshore  v.  Gove  Bunk,  13 
Chy.  187. 

A.  obtained  a  judgu)ient  against  B.  and  reg- 
istered same  and  issued  ti.  Fas.  against  lands, 
kept  them  in  force,  and  tiled  a  bill  on  the  judg- 
ment before  the  act  abolishing  the  registration 
of  judgments.  C.  had  obtained  judgment  against 
B.  ana  registered  it,  but  subsecjuent  to  A. ,  C. 
filed  his  bill  to  set  aside  a  prior  sale  made  by  B. 
toD.,  not  making  A.  a  party.  A  decree  was 
pronounced  in  his  favour  sustaining  the  sale,  but 
givitg  him  a  lien  on  the  purchase  nKtney.  A. 
applied  by  petition  to  be  made  a  party,  and  have 
his  priority  declared  in  that  suit : — Held,  that 
he  could  not  by  petition  make  himself  a  party  to 
that  suit,  and  that  his  remedy,  if  at  all,  was  by 
bill.  QuKre,  had  he  any  remedy  at  all.  Citi/ 
Bank  v.  McCunkey,  3  L.  J.  N.  S.  125.— Chy. 

A  bill  being  filed  by  the  holder  of  debentures, 
issued  by  the  defendants  and  payable  to  bearer, 
to  enforce  payment  of  the  del)entures,  the  com- 
pany by  imswer  objected  that  the  person  to 
whom  the  debentures  were  issued  was  a  neces- 
sary party  to  the  suit,  but  did  not  name  the 
person  ;— Held,  that  the  company  must  be  pre- 
sumed to  know  who  this  person  was ;  that  there 


waa  no  presumption  that  the  plaint  itridiJ 
and  that  the  |)er8on  not  being  nanird  ^ , 
Bwer  the  objection  could  not  bu  iiiiiiAt«^| 
tho  hearing.      WoiMUitle  v.    Thr   Tunmi 
Jiailwaij  Co.,  '-t  Chy.  40». 

To  a  bill  for  etjuitable  dower,  tliu  tin 
actual  posHession   of  the  premises  may  |.^ 
per  though  not  a  necessary  party.     J/,-/ 
Woml,  IS  Chy.  'J'J. 

Where  a  suit  was  commenced  in  tin  i„,, 
person  who  had  ]>reviouHly  assigneij  \m<^ 
to  a  creditor  by  way  of  security,  an<l  thtj 
tiff  became  insolvent  before  decree,  Imttlt] 
proceedeil  to  a  hearing  without  any  ^1 
parties,  and  a  decree  Utv  the  jduintilfv 
nounced,  the  court,   at   the   inst.UKi  .,\ 
dants,  stayed  proceeilings  until  all  piujiur', 
should  be  brought  before  thu  court,     l/l 
v.  McDuiini'.l,  15  Chy.  442. 

The  'act  that  a  person,  interested  In  i;. 
ject  matter  of  a  suit,  is  n^Hiilent  out  i 
diction  of  the  court,  is  not  a  sutli(iiMitHi.| 
not  making  such  absent  person  a  piutv 
v.  Mnn>;>,  17  Chy.  205. 

Land  having  been  c(mvcyed  in  ((insi;.. 
of    the   grantee  agreeing  to   convey  a 
portion  to  a  third  person,  who  was  m,  ]. 
the   transaction,  it   was  hehl  tliat  tin, 
could  maintain  a  suit  in  his  own  nana'  \ 
portion.     Shaw  v.  Shun;  17  Chy.  'Jsl', 

A  bill  was  tiled  by  churchwardi  ii.s,  ml 
the  progress  of  the  suit  the  churcliwarletil 
changed  at  the  vestry  meeting  ;  tlie  inwj 
wardens  were  not  made  parties.     '1 
being  brought  to  a  hearing  within  the  t 
(juired  by  the  practice  ;  it  was  held  tliati| 
to  dismiss  the  bill  served  on  the  plaiiitilf  ij 
tor  was  regular.     Quiere  whether  it  wu] 
sary  to   make  the  new  churchwarikui  i 
McFeeters  v.  Dixon,  3  Chy.  Chamb.  «4.-iJ 

In  a  suit  against  one  of  two  surttial 
assignee  in  insolvency  and  the  ailniiiiisiti 
litem  of  the  assignee,   the  bill  ailigeil 
(the  other  surety),  was  "  without  inuiinsji 
estate  of  any  kind  that  the  plMiiitit)( 
cover,  and  is  in  fact,   as  the  pliiiiititflJ 
insolvent,"  as  a  reason  for  not  making P.ii 
defendant : — Held,  that  these  allLyatiuBl 
not  sufficiently    distinct  to  dispeii.se  «/ 
necessity  of  joniing  him  as  a  deleinlaiit, 
ties  were  jointly  and  separately  ImuiiJ  | 
general  account  being   necessary,   tlie  j 
dated  order  62,  allowing  i)roceeding9  tultl 
against  one  of  two  or  more  persons  juicaf 
severally  liable  does  not  apply  to  juckil 
and  the  allegation  as  to  the  insolvency  (if 
them  is  not  sufficient  to  dispense  with': 
party.     That  order  is  only  availahlt 
suit  is  for  a  liquidated  sum  or  for  a  - ' 
of  trust,     (juajre,  whether  in  sv. 
administrator  ad  litem  sufllcientl\ 
estate  of  the  principal  debtor.    ■ 
Donald,  20  Chy.  122. 

An  act  of  the  Legislature  of  C'anaila,  [i 
that  a  railway  company  should  he  ati 
4,000,000  acres  of  the  waste  lands  i.ftliJ 
on  the  completion  of  the  roail,  and  a  pr^ 
ate  quantity  of  such  lands  mi  thu  com^ 
20  miles  of  the  voad,  and  on  complets 
miles  the  grant  of  the  proportion  theolj 


PLFUDING  IN  EQUITY. 


2842 


Tlu!  cnmpinv  HU"l '^  pL.t.ti.m  of  right] 
Ihe  I'n.vinto  of  OnUii",  wh.i.  it  wan  al-  , 
,t  tlir  rrovinoo  of  OutAno  liiicl  not  Hulh-  j 
,.U:ilo.i«  tl)«  liiu!  of  railway  to  inako  tli« 
imI  lii'I.l,  tliatthiBformf.lnoKrounil 
n.vincr  of  <  (iitario  iiisiatinj,'  that  thu  Pro-  , 
Ou.'l.co  HhouM  hav.-  iM'on  iiia.tu  a  imrty. 

VrMMili.  Co.  V.  /^r/i"<',  •-'«  <  hy-  ^^'•^■ 

Liutiirs,  who  wero  aoverally  iiitorciito.l 
IndiatteU,  joi.io.l  ill  a  hill  Heekingto  havo  ! 
L(l  H  ill'  aiiil  traiiHfur  of  thoiu  to  diifcinlant 
vn  tlif  grouii.l  of  fiau.l  l>y  defiiiulant.  ; 
„rr.r  <'ii  thu  groiiiul  of  nimjoiiitlcr  of 
fc  MM allowuil.  .Skinner  V.  J'nlimT,  '20 
14. 

Idei'il  ol  ><ift  from  a  father  to  his  daughter 

liiit.ndcd  to  coii\-eya  life  estate  to  thu  | 

Lr   with    remainder  to    her    issue,    but  j 

[  the  want  of  skill  of  the  iiorsoii  j.repar- 1 

Ideed    tlif  name  conveyed  the  fee  siniplo 

WuL-iiter,  whose  interest  was  afterwarda  j 

jler  exioutioii.  the  sherill'  at  the  time  of 

limtiv  stilting  ill  the  jiresenee  and  hear- 

Ihe  imrcliaser  that  the  interest  he  was 

ras  only  '»'  ^'^^'^^  f*""  ''^"  "^  *'"■'  ''*'^'^"" 
the  writ.  The  imrchaser  afterwards 
I  the  feu  ill  tile  lauds  under  the  terms  of 
I  of  L'ift  aii'l  uoiiveyniice  of  the  sheriff ; 
01  and  upwards  of  fifteen  years  after 
Jiff's  sale,  a  hill  was  tiled  by  the  ehildren 
Lmditer,  seeking  to  have  both  the  deeds 
1  in  accordance  with  the  true  intention  of 
htcr,  to  which  the  defendant  demurred 
trou'iiil  that  the  pliiintiffsiiad  not  shewn 
Irest  in  thu  land  :— Hehl,  that  the  plain- 
ongli  volunteers,  had  such  an  interest 
led  them  to  have  the  deeds  rectified. 
IV.  LMeil,  21  Chy.  470. 
|oh  a  tiill  it  wiis  considered  that  the  gran- 
Ithe  <leud  of  gift,  was  not  a  necessary 
nt  that  the  grantee  must  be  ma<le  a 
I  she  had  a  right  to  insist  that  the  deed 
I  correctly  drawn,  and  the  defenilant  had 
I  havo  her  hefore  the  court,  in  order  to 
m  trom  another  suit.     Il>. 

^Ivmt  who  lias  made  an  assignment  un- 

statutc  is  not  a  proper  party  to  a  bill 

iif  tr.ins.ictions  occurring  before  his 

|oy,   notwitlistaiiiling  the   bill  seeks  to 

/oriiiation  of  facts  which  are  unknown 

I  otlier  than  the  insolvent ;  although 

shewn  that  he  had  been  engaged  in 

Bt  transactions  whereby  he  had  acijuired 

fc,  it  would  seem  he  might  be  made  a 

1(1  that,  although  the  property  so  ac- 

[l,  hy  the  operation  of  law,  been  trans- 

1  his  assignee.     Under  no  circiimstancea 

'"    Ol  insolent  a  defendant  for 

1  lyon.y.     A  proper  mode 

.  objection  to  a  person  bieing  mp.de  a 

,  o,  li_v  deniii '•"T  to  the  bill  ;  he  need 

iniitil  he  is         nined,  and  then  object 

oestiiins  put        aim.     Kerr  v.  Bead,  22 

tranaferred  from  the  Queen's  Bench 
:  ministration  of  Justice  Act,  which, 
em  of  a  demurrer,  |  roved  t"  bo  defec- 
arant  of  the  assignee  in  insol  acy  as  a 
ere  not  being  the  necessary  allegation 
intiff  's  pleadings  to  shew  that  the  right 
had  revested  in  the  plaintiff;  the 
rev  ;r,  directed  the  cause  to  stand  over 


in  order  to  make  the  necessary  allegation  in  t'.e 
pluadingH  or  to  add  the  assignee  ait  a  defendant. 
(.'iirlU  V.    mi^nii,  23  Chy.  215. 

Where  a  suit  is  lirought  to  enforce  the  pay- 
ment of  an  annuity  issuing  out  of  several  parcels 
of  lanils,  it  is  not  nueessary  that  all  the  persona 
interested  in  these  lands  should  lie  made  parties  ; 
but  where  this  was  not  done  the  court  directed 
the  decree  to  give  the  defendants  liberty  to  ]iro- 
eeed  by  petition  to  aild  the  persons  whom  they 
might  consider  liable  to  contriliutit  to  the  claim 
of  thu  annuitant  ;  it  being  more  ro.asonable  that 
tho  (luestions  involved  should  lie  litigated  at  tho 
expense  of  thu  dufcinliint.-i  than  at  the  expense 
of  the  annuitant.  The  riilo  a|)|ilicable  to  mort- 
gage cases  whore  the  legal  e.st  ite  is  in  thu  liands 
of  several  parties  does  not  apply,  as  there  the 
party  seeking  to  redeem  is  entitled  to  a  ru-con- 
veyanoo  of  tliu  whole  estate,  and  in  that  view 
tho  whole  estate  must  be  represented.  Miller 
V.   I'irkerx,  23  Chy.  218. 

To  a  bill  tilud  for  nn  injunction  to  restrain  the 
commissioner  of  public  works  from  allowing  a 
drain  from  thu  London  lunatic  iusylum,  and 
which  was  a  nuisance,  to  continue  to  How  iktoss 
the  plaintilF's  [jremises  :  -  Held,  the  inodical 
superintundunt  of  the  aHyluin  was  not  a  proper 
party.     Ifincox  v.   A'//i*/(  ;•,  24  Chy.  250. 

Where  a  cause  is  re-heard  at  tho  instance  of 
some  of  the  defendants  against  whom  relief  has 
been  granted,  a  defendant  against  whom  a  bill 
was  dismissed  at  the  original  hearing  must  bo 
before  the  court  on  the  rehearing.     7h. 

Where  a  bill  is  tiled  by  a  sub-contractor 
against  the  owner  of  property,  ami  a  cimtractor 
with  him,  to  enforce  a  claim  against  snch  con- 
tractor, the  owner  of  the  property  and  all  per- 
sons claiming  to  have  liens  are  necessary  parties 
in  the  master's  ottiue,  whose  costs  will  be  ordered 
to  be  paid  out  of  the  amount  found  due  to  the 
contractor,  and  the  balance  distributed  ratably 
between  the  several  lien  holders,  and  a  personal 
order  made  against  the  contractor  for  tho  defi- 
ciency, if  any.    IToreiulcn  V.  JSiV/i.ioH,24Chy.  448. 

A  patentee  assigned  part  of  his  interest  there- 
under to  the  plaintiff,  who  alone  tiled  a  bill  to 
restrain  the  infringement  of  the  patent.  At  the 
hearing  an  objection  was  taken  that  the  patentee 
was  not  a  party  to  the  suit ;  but  F.,  by  his  coun- 
sel, appearing  and  consenting  to  be  named  us  a 
plaintiff  and  to  be  bound  by  the  proceedings  in 
the  cause,  an  amendment  in  that  respect  was 
directed  by  the  decree  to  be  made,  and  relief 
granted  as  prayed.  Vnfi's  v.  T/if  Great  Western 
R.   W.  Co.,  24  Chy.  495. 

Per  Patterson,  J.  A.— Semble,  that  the  power 
to  bring  other  jiartics  before  the  court  under 
sec.  8  of  the  A.  J.  Act,  1873,  does  not  apply  to 
summary  proceedings  collateral  to  the  action. 
Victoria  Mutual  Fire  In».  Co.  v.  Bethune  et  at., 
1  App.  R.  .398. 

See  Simpson  v.  Smijth,  1  E.  &  A.  9  ;  2  0.  S. 
129;  5  Chy.  104,  7  Moore,  P.  C.  C.  205,  p. 
2853 ;  TruMeen  of  the  Franklin  Church  and 
Maguire,  23  Chy.   102,  p.  2S27. 


11.  Amendment   by  Add  in  (f  and  Striking  out 
Parlies. 

Where  a  pLaintiff  had  obtained  an  order  to 
take  the  bill  pro  confesso  against  one  of  the 
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defendants,  and  afterwards  applied  to  amend  by 
adding  parties  without  jjrejndice  to  tlie  order 
wliich  had  l)een  so  obtain^id,  the  motion  was 
refused.     Jlerchmer  v.  Benson,  1  (Jhy.  92. 

The  proper  p-actice  is,  to  bring  all  necessary 
parties  before  tlie  court  at  the  hearinf;,  and  not 
to  add  them  in  the  master's  office.     Ih. 

[But,  see,  wnv,  Consol.  (jen.  Orders,  244,  et 
seq.,  438,  442.] 

Where  on  the  hearing  it  appeared  from  plain' 
tiflf's  evidence  that  certain  persons  named  m  the 
will  of  plaintiffs  ancestor  were  necessary  par- 
ties, ami  had  not  been  brought  before  tlie  court, 
leave  was  given  to  amend  by  adding  them,  though, 
it  would  enable  the  plaintiff  to  vary  to  some  ex- 
tent Che  case  made  out  and  the  relief  prayed, 
thougli  not  as  against  the  present  defendants. 
And  as  the  defect  of  parties  did  not  appear  by 
the  bill ;  —Held,  that  "leave  could  only  be  granted 
on  payment  of  tlie  costs  of  the  day.  Clihsholm 
V.  Sheldon,  1  Chy.  108. 

Where  it  conies  out  in  the  course  of  a  cause, 
that  the  ancestor  of  one  of  the  parties  to  the  suit, 
who  claims  as  )ieir-at-law,  has  in  fact  made  a 
will,  it  is  incumbent  t>n  the  court  to  direct  an 
enquiry  on  that  point,  although  unnoticed  in  the 
pleadings.     Ih. 

When  a  cause  stands  over  with  leave  to 
amend  by  adding  parties,  the  plaintiff  has  no 
right  to  introduce  any  amendment,  though  im- 
material, th.it  is  unconnected  with  such  leave. 
But— Held,  that  the  amendment  made  in  this 
case  was  not  so  unconnected  with  the  order  to 
amend  as  to  render  a  motion  to  expunge  the 
same  proper.     S.  <'.,  lb.,  294. 

Where  a  cause  stood  over  at  the  hearing  with 
leave  to  add  parties  and  to  exhibit  an  interroga- 
tory to  prove  the  will  of  the  testator,  and  the 
plaintiff'  afterwards  amended  by  making  the 
devisees  of  the  testator  co-pl.iintiffs,  ami  in  ad- 
dition to  the  interrogatory  to  prove  the  will  ex- 
hibited interrogatories  to  prove  the  fact  of  the 
persons  so  added  as  co-plaintiffs  being  the  par- 
ties named  in  the  will ;  a  motion  maile  to  ex- 
punge those  interrogatories  as  being  unwarranted 
by  the  order  to  amend,  was  refused  with  cosis. 
S.  C,  lb.,  425. 

Where  a  bill  is  amended  by  adding  parties 
plaintiff,  the  depositions  of  witnesses  who  had 
been  previously  examined  in  the  cause  may  be 
read  at  the  hearing.    S.  C.  2  Chy.  178. 

Where  a  bill  is  tiled  against  a  trustee  by  par- 
ties claii.iing  adversely  to  his  cestuis  que  trust, 
without  making  them  parties  to  the  uill,  it  ia 
the  duty  of  the  trustees  to  object  that  the 
owners  of  the  estate  are  not  before  the  court. 
Where,  therefore,  a  trustee  under  such  circum- 
stances neglected  to  make  the  objection,  the 
cause  was  notwithstanding  ordered  to  stand  over 
with  leave  to  amend  by  adding  parties,  without 
costs.     Cleveland  v.  McDonald,  I  Chy.  415. 

An  amendment  of  a  bill  by  adding  parties, 
req^uiring  no  answer  from  the  defendant,  is  a 
waiver  of  process  of  contempt  for  want  of  an- 
swer, and  in  such  a  case  the  court  will  on  an  ex 
parte  motion  order  the  defendant's  discharge. 
Thrasher  v.  Connolly,  1  Chy.  422. 

A  plaintiff  having  obtained  the  common  in- 
junction for  want  of  parties,  defendant  put  in  his 


answer  and  obtained  an  order  nisi  to  dini,;. 
injunction.     Before  the  motion  was  litjn^ 
on  the  morning  of  the  day  on  which  it  waj  J 
the  plaintiff  amended  the  bill  by  ailil^ 
necessary  parties  :— Held,  that  sucli  anienj 
was  an  answer  to  the  objection  made  (m  t, 
tion  of  want  of  parties  ;  and  as  the  iimtLj 
consisted  entirely  of  the  addition  of  jiarttji 
did  not  materially  alter  defendant's  posit;,;! 
he  had  not  pointed  out  the  objectiuii  ; 
answer,  the  court  refused  him  the  costs 
motion  up  to  the  amendment.    Ktichnx 
1  Chy.  473. 

Where,  after  the  time  for  amondinfj 
course,  an  order  is  obtained  to  aniuiul  l,v', 
a  party  "  with  apt  words  to  charge  him 'jt 
wise,  as  plaintiff  shall  be  advised,''  tiiejli 
can  only  make  such  amendment  as  is  re.] 
introduce  the  additional  party.  (;((;,, 
Orover,  2  Chy.  120. 

When  any  vjI  the  parties  to  a  suit  ilie. 
is  necessary  to  bring  the  representatives  (■ 
deceased  parties  before  the  court,  an  i 
amend  the  bill  for  that  purpose  will  be  ■ 
Smith  v.  Meredith,  2  Chy.  G91. 

AVhere  a  plaintiff  desired  to  anieiul  Iivk 
a  judgment  creditor  who  had  assigueilliijj 
to  the  plaintiff  as  a  party  defendant, 
given  for  that  purpose,  dispensing  Witt  i* 
on  the  defendants  already  before  tbe ; 
Boome'-       •    'json,  4  Chy.  430. 

When  a  defendant  to  a  suit  dies,  and  t 
tiff  desires  to  amend  by  way  of  revivor,  m 
to  section  fifteen  of  the  ninth  general  oriis 
proper  mode  of  proceeding  is  to  serve  Kjl 
motion  to  amend  upon  the  person  iiitenJi 
brought  before  the  court  by  the  aiuenij 
Goodeve  v.  Manners,  4  Chy.  101. 

One  of  several  partners  being  out  of  t 
diction  and  alleged  by  the  bill  to  be  injilij 
decree  to  take  the  accounts  and  winJi 
affairs  of  the  partnership  was  made  iiiij 
sence  ;  and  he,  after  the  decree  had  been^ 
into  the  master's  office,  returned  to  t 
vince,  and  was,  by  order  of  the  master,! 
party  defendant  in  his  office.     From  thiii 
the  defendant  so  added  ai)pealed  :— Hel 
under  the  42nd  of  the  generiil  orders « 
sec.  15,  the  master  had  authority  to  ; 
party  in  his  otfice,  and  the  appeal  was  <j 
with  costs.     Paterson  v.  Holland,  1  Cliyl 

Defendants  petitioned  for  a  second  re-ij 
on  the  ground  that  certain  persons,  m 
parties,  were  not  before  the  court ;  but  J 
opportunities  of  making  the  objection  li 
disregarded,  and  the  interests  of  tiie( 
complaining  of  the  omission  would  be  [ 
protected  by  making  them  parties  in  tliei 
office,  the  petition  was  refused.  S.  ('.,  8Cb 

A.,   a  mortgagee,   filed  his  bill  tofi 
against  B. ,  alleging  that  the  mortgagor  li 
intestate,  leaving  him  his  heir-at-law, ; 
titled  to  the  equity  of  redemption.  Aftail 
A.  discovered  that  the  mortgagor  haJ  If 
devised  the  mortgaged  promises  to  ('., 
petition,  sought  to  add  him  as  a  party,  i 
he  might  be  Tield  bound  by  the  pust  pr 
in  the  suit.     The  leave  was  refused. 
V.  Paul,  10  Chy.  458.    See  Roijm  v.  i 
Cby.  137. 
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Ihe  mortgagor  k 


bBs  where  the  parties  to  be  cWgea  ""e 

Emerous  to  be  mmle  parties  to  theT>.ll   or 

TsZe  othnr  special  reason,   the  42nd 

onkr  of  the  .'kd  June,  1853,  is  conhiied 

,  where  no  d     ct  relief  is  sought  against 

lies  to  be  a.uied  ;  or  where  the  object  is 

I  tlieir  interests  by  the  proceedings  in  a 

rsin  larto  what 'is  provided  for  by  the 

,'th"  same  orders.     IMph  y     The  ipper 

>  new  vlaiiitiflfs  are  added  by  amendment, 

'  at  the  hearing  the  same  rights,  and  the 

"     iiie  game  discretion  in  the  case  of  a 

nder  as  if  they  had  been  plaintififs  origi- 

i  ami  the  court  may,  under  the  general 

'  treat  such  new  plaintiffs  as  the  sole  plam- 

[Mifoii  V.  Seucy,  11  Chy.  447. 

L  service  of  an  injunction   the  plaintiflf 

led  his  bill,  and  added  a  new  defendant, 

,  a  mere  trustee  for  the  plaintiff,  without 

altering  the  frame  of  the  bill,  or  the 

I      Afterwards  defendants  committed   a 

I'of  the  iiiiunction,  and  the  plaintiff  moved 

Lmit  them :— Held,  that  the  amendment 

bt  a  waiver  of  the  injunction.     McDonell 

Say,  1-2  Chy.  414. 

re  a  motion  for  iiijum'tion  stood  over,  and 
m  it'  was  again  brought  on  the  plaintiff 
led  his  hill  by  adding  necessary  parties, 
jin  brought  on  the  motion  without  giving 
u  notice,  the  court  refused  to  hear  the 
J  on  this  objection  being  taken.  WcHa- 
\Cockerline,  13  Chy.  159. 
Ipplication  for  leave  to  withdraw  the  repli- 
ncl  amend  the  bill  by  adding  parties,  where 
ose  had  been  set  down  for  examination, 
here  the  amendment  would  postpone  ex- 
fon  till  the  following  term,  was  refused 
)8ts,  the  plaintiffs  having  been  guilty  of 
n  making  the  application.  \f'oodtitock  v. 
a  1  Chy.  Chamb.  I(i6. — Esten. 
)  it  becomes  necessary  in  the  course  of  a 
dd  as  a  defenilant  the  master  to  whom 
stands  referred,  a  change  of  reference 
ide  on  the  ex  parte  application  of  the 
Weldon  V.  Templefon,  1  Chy.  Chamb. 
pragge. 

nurrer  was  ttled  for  want  of  parties  and 

i  of  equity,  and  on  the  argument  it  was 

1  that  the  bill  was  defective  as  to  parties. 

;  refused  to  allow  the  other  question  to 

■  until  the  bill  was  made  perfect  as  to 

ul  gave  the  plaintiff  liberty  to  amend 

ent  of  costs.     Malcolm  v.  Malcolm,   14 

ntiff  tiled  a  bill  to  enforce  a  legal  right 

i  in  the  course  of  the  proceeding  it 

that  there  were  others,  in  regard  to 

iwas  a  question  p'.oper  to  be  discussed, 

rthey  had  not  an  equitable  right  in  the 

j  of  the  suit ;  one  of  whom  had  not  been 

arty,  and  the  other  had  failed  in  a  legal 

li  he  had  set  up,  but  the  point  was 

;  by  the  parties.    The  court,  under  the 

ances,  ordered  the  cause  to  stand  over, 

idsts,  in  order  to  add  parties  ;  tht  party 

[  in  his  legal  defence  to  be  at  liberty  to 

supplemental  answer  if  so  advised. 

I'mudfool,  14  Chy.  630. 

«,  after  the  eWdence  at  the  hearing  was 
1  k<th  sides,  the  court  ordered  the  cause 


to  stand  over  to  add  a  party,  further  evidence 
between  the  original  parties  was  held  to  be  iuad 
missible  at  the  adjourned  hearing.      The  Attor- 
nfij-Oeneral  v.  The  Toronto  Street  li,  W.  Co.,  15 
Chy.  187. 

After  replication  : — Held,  that  the  plaintiff 
might  amend  his  bill  by  adding  a  defendant, 
without  withdrawing  the  replication,  but  on 
payment  of  costs.  Johnson  v.  Cowan,  2  Chy. 
Chamb.  13. 

Wlien  a  suit  becomes  defective,  and  is  pro- 
ceeded with  without  an  order  of  revivor  being 
taken  out,  a  subsequent  application,  by  petition, 
to  supply  the  defect  by  adding  parties,  is  not  im- 

E roper ;  but  the  new  parties  may  not  be  bound 
y  the  proceedings  had  in  their  absence.     Peck 
V.  Bitclv,  2  Chy.  Chamb.  294.— Mowat. 

An  application  to  amend  after  decree,  under 
order  438,  by  adding  a  party  interested  in  the 
equity  of  redemption,  need  not  be  on  petition, 
but  is  properly  maile  on  motion.  Where  such 
a  motion  was  opposed  on  ihe  grounds  of  irregu- 
larity as  not  being  by  petition,  the  costs  of 
opposing  it  were  refused.  Ilarrlfon  v.  Qrier,  2 
Chy.  Chamb.  440. — Taylor,  Secretary. 

A  registered  judgment  creditor  had  filed  a  bill 
impeacning  a  conveyance  made  by  his  debtor, 
which  was  ultimately  declared  void,  and,  in 
proceeding  to  take  the  account  in  the  master's 
office,  the  plaintiff  obtained  and  served  fin  order 
from  the  master,  making  a  prior  incumbrancer  a 
party  : — Held,  that,  as  the  plaintiff  in  his  pro- 
ceedings had  elected  not  to  make  the  prior  in- 
cumbrancer a  party  to  his  bill,  his  serving  him 
with  the  order  in  the  master's  office  was  irregular, 
and  the  order  was  ilischarged  at  the  instance  of 
such  prior  incumbrancer.  Crawford  v.  Mel- 
drum,  19  Chy.  105. 

Held,  that  a  party  plaintiff  may  be  added 
under  a  praiecipe  order  to  amend.  Neither  a 
party  plaintiff  nor  a  party  defendant  can  be 
struck  out  under  an  order  to  amend  obtained  ex 
parte.  Dunn  v.  McLean,  (5  P.  R.  97. — Holme- 
sted.  Referee. 

AVhere  a  defendant  demurs  for  want  of  parties, 
he  should  shew  with  sufficient  precision  the  per- 
sons who  ought  to  be  parties,  not  necessarily  by 
name,  but  in  such  a  manner  as  to  point  out  to 
the  plaintiff  the  objection  to  his  bill,  and  enable 
him  to  amend  by  adding  the  proper  parties. 
Calvert  Y.  Linley,  21  Chy.  470. 

A  suit  was  transferred  from  the  Queen's 
Bench  under  the  A.  J.  Act,  which,  on  argument 
of  a  demurrer,  proved  to  be  defective  for  want 
of  the  assignee  in  insolvency  as  a  party,  there 
not  being  the  necessary  allegation  in  the  plain- 
tiff's pleadings  to  shew  that  the  right  of  action 
had  revested  in  the  plaintiff ;  the  court,  how- 
over,  directed  the  cause  to  stand  over  in  order 
to  make  the  necessary  allegation  in  the  pleadings 
or  to  add  the  assignee  as  a  defendant.  Curtis  v. 
WiUoH,  23  Chy.  215. 


12.  Other  Cases. 

On  a  motion  for  injunction  an  objection  was 
taken,  that  certain  necessary  parties  were  not 
before  the  court ;  but  counsel  appearinjj;  for  the 
absent  parties,  and  consenting  to  their  being 
made  parties,  to  be  bound  by  the  proceedings, 
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and  treated  as  if  actually  defendants  on  record  : 
— Held,  that  this  cured  the  defect  for  the  pur- 
poses of  the  motion.  Attorney-Oeneral  v.  The 
Jifunici/HilUy  of  the  County  of  Orey,  7  Chy.  592. 

Defendants  petitioned  for  a  second  re-hearing 
on  the  grouu(l  that  certain  persons,  necessary 
parties,  were  not  before  the  court ;  but  as  two 
opportunities  of  making  the  objection  had  been 
disregarded,  and  the  interests  of  the  parties  com- 
plaining of  the  omission  would  he  properly  pro- 
tected by  making  them  parties  in  the  master's 
otBce,  tlie  petition  was  refused.  Pattermn  v. 
Holland,  8  Chy.  238. 

After  witnesses  had  been  examined,  and  the 
cause  heard  at  Sandwich,  the  cause  was  re- 
argued at  Toronto  : — Held,  that  the  defendant 
coulil  not  insist,  as  a  matter  of  right,  on  an  ob- 
jection for  want  of  parties  not  taken  at  the 
hearing  at  Sandwich.  King  v.  Keating,  12 
Chy.  29. 

When  a  demurrer  is  filed  for  want  of  f)arties 
as  well  as  for  want  of  equity,  the  question  of 
parties  must  be  disposed  of  before  the  demurrer 
for  want  of  equity  can  be  argued.  Malcolm  v. 
Malcolm,  2  Chy.  Chamb.  200.— VanKoughnet. 

Where  a  bill  is  filed  and  a  defendant  served 
with  a  copy  thereof,  he  thereby  becomes  a  party 
to  the  cause  ;  appearance  by  the  defendant,  or 
by  the  plaintiflf  for  the  defendant,  having  been 
abolished  by  the  general  order  6  of  1868.  Meyers 
V.  Meyers,  21  Chy.  214. 

A  railway  company  entered  into  a  contract  for 
the  construction  of  their  road,  which  was  to  be 
completed  and  in  jjerfect  running  order  by  the 
Ist  of  January,  1875  ;  and  to  be  paid  for  partly 
in  cash  and  municipal  bonds,  partly  in  bonds  or 
debentures  of  the  company,  and  partly  in  enar- 
anteed  shares  or  stock  of  tlie  company  ;  and  the 
contractors  entered  upon  the  construction  of  the 
work,  but  owing  to  financial  ditiiculties  they 
were  obliged  to  suspend  in  1873,  and  in  August, 
1874,  they  made  a  deed  of  composition  with  their 
creditors,  and  J.  was  appointed  the  official  as- 
signee. After  the  time  appointed  for  the  com- 
pletion of  the  work,  the  assignee  and  contractors 
filed  a  bill  in  their  joint  names  against  the  rail- 
way company,  asking  that  the  contract  might  be 
performed  by  the  company,  oflfering  on  their  own 
part  to  perform  it,  and  seeking  to  restrain  the 
company  from  entering  into  any  new  contract 
for  the  work  with  any  other  person  ;  and  from 
making,  signing,  or  issuing  any  stock  or  bonds 
of  the  company,  until  the  stock  or  bonds  to 
which  the  plaintiffs  were  entitled,  were  issued  to 
the  assignee.  A  demurrer  for  want  of  equity 
and  for  misjoinder  of  plaintiffs  was  allowed;  the 
rule  r>f  the  court  being  that  it  will  not  decree  the 
specific  performance  of  worka  which  the  court  is 
unable  to  superintend  ;  and  that  an  insolvent  or 
bankrupt  cannot  bo  joined  as  a  co-plaintiff  with 
his  assignee.  Jolinson  el  al,  v.  The  Montreal  and 
City  of  Ottawa  Junction  R.  W.  Co.,  22  Chy.  290. 

The  tendency  of  modern  nractice  is  to  dispense 
with  parties,  where  it  can  ne  done  with  safety  ; 
therefore  where  in  certain  interpleader  proceed- 
ings, one  11.  disclaimed  any  right  to  the  pro- 
ceeds of  a  sale  under  execution,  and  subsequently 
obtained  possession  of  the  property  sold  by  means 
of  a  writ  of  replevin,  ]>Ht  afterwards  gave  notice 
to  the  person  holding  the  moiiey  that  he  claimed 
the  proceeds  of  the  sale,  and  forbade  him  pay- 


ing back  the  purchase  money  to  the  purcU 
whereupon  the  latter  filed  a  bill  8eekingt| 
cover  back  the  amount,   on  the  ground  J 
entire  failure  of  consideration,  to  wliich  h 
R.  a  defendant,  who  demurred,  as  bein 
necessary  or  proper  party  ;  the  demurrer, 
allowed  with  costs,  liberty  being  given  t] 
plaintiff  to  amend  in  order  to  make  aljetter^ 
if  so  advised.     McDonald  v.  Reid,  25  Chy  \ 


IV.  Answer-s. 
1 .  Swearing  to. 

An  answer  sworn  out  of  the  jurisdiction,  i 
out  a  commission  having  been  issued  to  takj 
same,  is  irregular.     Crawford  v.  Polhti, 
Chamb.  8. — Esten. 

The  fact  that  an  answer  had  been  swnrnl 
a  commissioner  who  had  been  fomierlv' 
cerned  as  solicitor  in  the  cause,  was  not  hV 
be  ground  for  taking  the  answer  off  the  - 
but  where  an  answer  had  been  irregularlvt 
mitted,  it  was  ordered  to  be  re-sworn  wity 
given  time,  with  costs  against  the  defend 
Gordon  v.  Johnson,  2  Chy.  Chamb.  20o.— x,| 
Secretary. 


2.  Scandal  and  Impertinenci'. 

Where  an  answer  is  referred  for  impertin, 
and    the    master's  report  thereon  is  prr 
within  the  time  limited  for  excepting  for  [-aa 
ciency,   the  plaintiff  has  still  the  full  tinJ 
except  for  insufficiency.     Good  v.  EUiutt  1 
389. 

[See,  now,  General  Order,  132.] 

Filing  a  replication  waives  all  irregularitii 
any  answer  previously  filed,  but  does  noti 
scandal  therein.  Rattan  v.  Smith,  1  Chy.  (% 
1 84.  — VanKoughnet. 

If  objected  to  a  brief  of  pleadings  cam 
read  unless  the  court  can  refer  to  the  orj 
pleadings,  or  an  office  copy  of  tliem  to  i 
the  brief.     Where  an  answer  is  in  the  o 
of  the  court  primi\  facie  scandalous  on  itil 
the  onus  rests  with  the  party  filing  it  to  sbei 
relevancy  to  the  question  raised  by  the  bll 

Plaintiff  filed  a  bill  for  specific  perfon 
a  contract,  alleged  to  be  made  with  dcfn 
at  an  auction  sale  of  lan<ls  at  which  plaintifl 
a  bidder.  Defendant  set  iip  that  plaintiffh 
OS  his  agent ;  that  plaintiff^ was  a  [jutfcr,  i 
sale  illegal.  Plaintiff  moved  to  strike  ocl 
allegations  as  to  the  sale  being  illegal «! 
grounds  stated  as  scandal  and  inipcrtincnctl 
defendant  moved  that  plaintiff  submit  too 
nation,  he  having  refused  to  answer  qin 
relating  to  the  alleged  fraudulent  featiirai 
transaction  : — Held,  that  the  matter  beiiJ 
terial  was  not  scandalous,  and  that .' 
must  answer  all  proper  questions.  Junmi 
tington,  3  Chy.  Chamb.  117. — Strong. 


3.  Supplemental  A  nswer, 

A  joint  answer  having  been  put  in  hyid 
ration  under  the  corporate  se.il,  iiuil  bjj 
officer  under  oatli,  defendants  afterwar.L<ij 
for  leave  to  file  a  supplemental  answer,  i 
a  material  mistake  in  the  original  answer,  I 
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Lranted  the  leave  to  the  corporation  on 
[%ut  refused  such  leave  to  the  officer,  his 
Ution  of  the  alleged  mistake  being  unsatis- 
^       Wall  V.  DeBlaqaiere,  12  Ohy.  107. 

I«re  on  a  bill  for  the  cancellation  of  a  sher- 
leed  as  a  cloud  on  the  legal  title  of  the 
tiff  defendant  omitted  to  set  up  by  his 
Vr  one  of  the  grounds  of  defence,  the  court 
I  hearing,  though  against  defendant  on  the 
Ids  taken  by  the  answer,  declined  to  make 
%e  in  the  plaintiflF's  favour  until  the  other 
be  was  tried;  and  on  payment  of  costs 
fed  a  supplemental  answer  to  be  filed,  setting 
)  omitted  defence.  3IcKiiinonv.  McDonaUl, 

|y.  152. 

T  court  will  not  allow  an  amendment  or 
femental  answer  to  let  in  evidence  necessary 
Befeuoe  of  usury.  Tnint  and  Loan  Co.  of 
(la  V.  Boidton.  18  Chy.  234. 
iefenilant  filed  his  answer  in  October,  1857, 
l  A"KUst,  1858,  plaintiflf  filed  a  replication. 
Wication  by  ilofendant  in  February,  1859, 
t,  supplemental  answer  for  the  purpose  of 
(  up  certain  defences  omitted  from,  but 
anywise  contradicting,  the  original  aus- 
Las  granted  on  payment  of  costs,  and 
nt's  undertaking  to  go  to  a  hearing  at 
fext  term.  Cherry  v.  Morton,  1  Chy. 
-Spragge. 

xustces  of  the  university  of  Kingston  had 

t  resolution  removing  W.  from  his  office 

jgsor    who  had  thereupon  filed  his  bill 

■/  the  court  to  declare  him  still  an  incum- 

I  the  office,  and  entitled  to  the  emoluments 

ou  the  ground,  among  others,  that  the 

^  of  the  trustees  had   been   irregularly 

land  praying  an  injunction  against  remov- 

from  his  othce,  which  was  granted. 

be  filing  of   the  bill  and    answer,   and 

[  the  motion  for  the  injunction,  a  new 

[of  the  trustees  had  been  called,  all  irre- 

ihaving  lieen  carefully  provided  against, 

III  met  after  the  granting  of  the  injunc- 

1  passed  resolutions  confirming  the  prior 

1  again  removing  the  plaintiff  from  his 

Onder  these  circumstances  a  motion  for 

f  tile  a  supplemental  answer,  setting  up 

nd  meeting,  and  the  resolutions  passed 

was  gr.anted    upon  terms.       Weir   v. 

1  Chy.  Chamb.  238.  — VanKoughnet. 

Indant  neglected  to  set  up  a  sheriff's 
'deed  (part  of  his  chain  of  title),  but 
fthcreof  was  given,  and  the  conveyance 
lithinit  cd)jection,  so  that  there  was  no 
iBpin  the  plaintiff.  The  court  gave  the 
liberty  to  set  them  up  by  supplemen- 
»r,  it  desired.     Beattie  v.   Mutton,    14 

ilemontal  answer  was  allowed  to  be  filed 
Bs,  where  new  matter  had  been  discov- 

I  tlie  former  answer  filed  and  the  delay 
the  application  was   accounted  for. 

IV.  Mmlnmld,  2  Chy.  Chamb.  23.— 

(Icmental  answer  will  be  allowed  to  be 
trect  an  error  in  the  original  answer, 
no  facts  discovered  since  answer  filed, 
Nome  delay  h  is  taken  place  since  the 
l^f  the  new  matter ;  and  all  the  more 
the  plaintiff  has  himself    nob  been 


urgent  in  pressing  the  cause.      Worts  v.  Hove,  2 
Chy.  Chamb.  HI.— Taylor,  Secretary. 

A  bill  having  been  filed  against  trustees  and 
executors  residing  at  Montreal  for  an  account  of 
the  estate  of  the  testator,  who  at  and  for  some 
years  before  his  death,  had  been  domiciled 
there,  defendants,  although  not  obliged  to  do 
so,  appeared  to  and  answered  the  bill,  sub- 
mitting to  account,  &c.,  as  the  court  should 
direct.  Afterwards,  aid  before  any  evidence 
had  been  taken,  they  discovered  that  there  was 
a  very  important  difference  between  the  respon* 
sibility  incurred  by  them  according  to  the  laws 
of  Upper  and  Lower  Canada,  but  which  at  the 
time  of  filing  their  answer  they  were  not  awitre 
of.  They  then  moved  upon  affidavits  to  file  a 
nupplemental  answer,  for  the  purpose  of  stating 
the  fact  of  foreign  domicile,  and  the  law  of 
Lower  Canada,  according  to  which  alone  they 
had  ivlways  acted  :— Held,  that  this  should  be 
allowed ;  and  also,  that  although  the  effect 
might  be  to  admit  a  defence  of  the  want  of  juris- 
diction in  the  courts  of  this  province  to  interfere 
in  the  subject  matter  of  the  suit,  that  was  rather 
a  reason  why  it  should  be  permitted.  Torrance 
et  al.  v.  Crooks  et  al.,  1  E.  &  A.  230. 

Motion  for  leave  to  file  a  supplemental  answer 
must  be  made  in  court.  AttnrnKii-Ocni'ral  v. 
Casey,  2  Chy.  Chamb.  279.— Taylor,  Secretary. 

A  bill  was  filed  setting  up  an  equitable  title 
to  land,  and  alleging  that  <lcfendant  who  had  the 
legal  title,  purchased  with  notice.  The  defence 
having  failed,  defendant  applied  at  the  hearing 
for  leave  to  put  in  a  further  answer  setting  up  the 
necessary  facts,  and  that  the  title  was  a  registered 
title,  and  to  prove  consideration.  But  it  appear- 
ing that  the  plaintiff  had  been  long  in  possession, 
and  had  made  very  considerable  improvements 
before  defendant's  purchase,  and  that  the  defen- 
dant, though  he  might  not  have  had  notice  of  the 
plaintiffs  claim,  had,  in  this  purchase,  shewn 
culpable  disregard  of  the  rights  of  third  persons. 
The  application  to  supply  the  defective  allega- 
tions and  proof  was  refused.  Prince  v.  Brady, 
16  Chy.  375. 

Applications  for  leave  to  file  a  supplemental 
answer  should  be  made  in  Chambers  before  the 
referee.  Churton  r.  Frewen,  13  L.  T.  N.  S. 
491  not  followed.  HnnHnn  v.  TTnrdiiuj,  0  P.  R. 
95. — Chy.  Chamb. — Holmested,  Referee. 

The  defence  of  the  Statute  of  Limitations 
being  allowed  at  the  hearing  to  be  put  in  by  sup- 
plemental .answer  ; — -Held,  on  rehearing,  that  the 
plaintiff  should  have  an  opportunity  of  contro- 
verting this  defence.  Mclntyre,  v.  The  Canada 
Co.,  18  Chy.  .367. 

A  defendant,  being  entitled  to  certain  relief, 
to  obtain  which  a  partition  of  the  whole  estate 
was  essential,  and  not  having  asked  for  such 

f partition  by  way  of  cross-relief  in  his  answer, 
iberty  was  given  to  him  to  file  a  supplemental 
answer  to  supply  the  omission.  Shaiv  v.  Thomas, 
19  Chy.  489. 

The  owner  of  land  promised  the  plaintiff's 
father  that  if  he  would  marry  his  daughter  he 
would  give  him  50  acres  of  laud  ;  and  after  the 
marriage  he  did  exee\ite  a  bond  to  him  for  a  con- 
veyance thereof,  reciting  the  payment  of  ^,300  as 
the  consideration  therefor.  The  bond  also  con- 
tained a  recital  that  the  obligor  desired  that  the 
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land  shouUl  m  to  the  male  issue  of  his  daughter 
and  her  husband.  The  obligee  having  died,  a 
suit  to  compel  the  specific  performance  of  the 
agreement  was  filed  by  his  infant  heiress,  to 
wliich  the  obligor  set  up  the  defence  of  want  of 
consideration  ;  as  also  a  denial  of  having  executed 
the  bond.  At  the  hearing  Blake,  V.  O.,  refused 
to  allow  a  supplemental  answer  to  ))e  filed  setting 
up  a  defence  as  to  the  estate  agreed  to  Ikj  con- 
veyed ;  and  being  of  opinion  that  there  was 
an  ttdeijuate  consideration,  made  a  decree  for 
specific  performance  of  the  agreement  with  costs ; 
which,  on  rehearing,  was  affirmed  with  costs. 
Boi/d  V.  Shoii/ilire,  '2'2  t"hy.  1. 

An  order  was  made  allowing  a  supijleinental 
answer  to  lie  filed  setting  up  the  Statute  of  Limi- 
tations Si'iiton  V.  Fiiiirick,  7  1'.  li.  146.  Chy. 
Chamb.— Stephens,  Hc/c.n'e. 


4.    Time  fur  A  iiftwerhiij. 

(a)  Lea  VI'  to  Annwer  after  Pro  ConfexHo. 

On  a  motion  for  leave  to  answer,  notwith- 
standing an  order  jiro  confesso,  the  answer 
sought  to  be  put  on  the  tiles  should  be  produced 
to  the  court  «luly  sworn.  Merrill  v.  AV/w,  1 
Chy.  Chamb.  2G8.— VanKoughnet. 

On  jin  application  for  leave  to  answer,  the 
proposed  answer  may  be  referred  to  if  verified 
Dy  affidavit,  but,  proj)erly,  it  shfiuld  be  sworn  to. 
London  v.  London,  '2  Chy.  Chamb.  40. — Spragge. 

Where  service  has  been  effected  on  an  agent  ; 
and  it  can  be  shewn  that  the  time  allowed  for 
answering  is  insufKcient  to  enable  him  to  com- 
municate with  his  principal,  and  to  get  in  the 
answer,  on  an  affidavit  of  a  good  defence  on  the 
merits  a  defendant  will  be  L'ranted  leav^  to  file 
his  answer,  although  an  order  pro  confesso  has 
been  taken.  Inrin  v.  Loncnuliire  Innnrance  Co., 
2  Chy.  Chamb.  2!>3.  — Taylor,  Seeretary. 

An  order  pro  confesso  had  been  vacated  and  a 
defendant  allowed  to  tile  an  answer,  notwith- 
standing great  and  unexplained  delay,  no  sitting 
of  the  court  having  been  lost  thereby.  Defence 
amounting  to  a  plea  to  the  jurisdiction  allowed 
to  be  set  up.  ILunch/n  v.  Uliite,  (i  P.  li.  120. — 
Chy.  Chamb. — Holmested,  Referee,  Strong. 

(b).  Olhrr  Ccwu. 

The  omission  to  serve  a  notice  of  having 
entered  an  appoarauoo,  or  tiled  an  answer,  de- 
murrer, or  replication,  pursuant  to  the  47th 
order,  will  m>t  entitle  the  op|M)site  party  to  treat 
such  proceeding  as  a  nuUitv,  or  as  irregular. 
Smith  V.  Mitirhead,  2  ("hy.  .'jilu. 

The  same  time  nnist  be  allowed  for  answering 
a  bill  served  by  substitional  service  as  if  the 
service  had  been  personal.  Croukxhank  v.  Siuier, 
1  Chy.  Chanil).  202.— Esten. 

The  time  for  answering  is  not  changed  by  the 
Consolidated  ( >rders.  'I'he  period  is  four  weeks, 
not  a  calendar  month.  Irwin  v.  Lunritshire  Inn. 
Co.,  2  Chy.  Cluunb.  29 1.— Taylor,  Seeretary. 

An  ajiplication  for  further  time  to  answer  will 
not  bo  granted  ex  parte  ;  notice  shoulil  be  served 
upon  tliL'  plaintiff.  Shunnlian  v.  Fairltuiiti,  1 
Chy.  Chamb.  207.— Mowat. 


Amending  a  bill  doea  not  necessarily  ^-J 
defendant  who  ha.s  answered  the  origiii'j 
fresh  time  to  answer.  Carter  v.  Adniiu,'ii 
Chamb.  57. — Taylor,  Secretary. 

Where  amendments  had  been  made  hviji 
parties,  and  not  affecting  the  original  diftj 
who  had  answered,  an  application  by  sutJ 
fendant  to  take  the  replication  off  thf  ii!f,J 
strike  the  cause  out  of  the  hearing  list  Itetacj 
had  not  had  time  to  answer,  was  refn.si.il. 

The  court  is  loathe  to  debur  a  defciidiin; 
answering  when  he  shews  he  has  a  gdml 
on  the  merits,  and  that  to  refuse  woiililnf. 
amount    to    a    denial  of    justice.      Ln\^\ 
granted  to  a  defendant  to  answer  under «ii-. 
cumstances  even  after  considerable  di^iv 
part,  he  being  put  on  terms  as  to  co.xt.s,  ;■,  J 
hearing,   and  otherwise.      Ritchie   v.  (,};. 
C!hy.  Chamb.  377. — VanKoughnet. 

The  time  allowed  by  Consoli<latLMl  Or,]., 
a  defendant  residing  in  the  Isle  cif  \|j 
answering  a  bill  being  six  months,  an  ux,U 
granted  shortening  the  time  to  ten  wn^.m 
view  of  the  facility  of  comnninicatidii  m;;  f 
Isle  of  Man,  it  being  geographically,  tlii.c_ 
strictly,  within  the  United  KingcUini  l\ 
fiehl  V.  Brooke,  0  1'.  II.  205.— Chy.  dy; 
Spragge. 


5.   Other  Canes, 

Semble,  an  answer  setting  up  a  defe;.i 
usury  must  be  as  particular  in  its  allii;,i 
the  facts  as  a  plea  of  usury  at  law.  £'„ 
Crookx,  1  Chy.  159. 

The   owner  of  real  estate  being  innlirj 
upon  civil  process,  conveyed  his  lands  t* 
8t)n  for  the  purpose  of  enabling  tlio  •^r.a:A 
justify  as  .special  bail  in  the  action,  and  xX 
same  had  been  settled  the  lands  were  rutun;/ 
but  in  the  meantime  a  writ  again.st  tlu'  liJ 
the  grantee  had  been  placed  in  the  h.nnh  • 
■heriff,  and  a  sale  was  efi'ected  theninilr 
such  re-assignment,  and  a  conveyani  i  wi 
the  purchiiser  (the  plaintiff  in  the  writ', 
notice  of  the  claim  set  up  by  the  origiiul  .jj 
— Held,   that   the   transaction  wasdiin 
public  policy  and  morality,  and  that  \\i\ 
would  not  lend  its  aid  to  the  grantui'  inj 
back  liis  estate  ;  but  the  jjurchasLi'  nt  s^ 
sale,  having  in  his  answer  disclaimed  auvij 
in  the  lands  other  than  a  lien  tlioremi  f«| 
full  amount  of  hi»i  judgment  and  l'xiicd! 
court  decreed  the  plaintiff  relief  iipniitkei 
of  his  paying  the  full  amount  of  such  jii 
and  expenses,  together  with   interest  aiil 
costs  of  suit ;  and  the  defendant  ]i;ivi:i;'i 
his  answer  alleged  that  the  convcyanw  vii 
for  the  purpo.se  of  enabling  the  grantic  li 
to  justify  as  bail,  and  that  he  did  jiistiiva 
bail,  upon  the  lands  so  conveyed,  and  sa'a 
that  "  the  plaintitl' under  the  circiinist,iiiM 
to  be  estopped  and  precluded  fronisaiiii 
the  said  lands  are  not  the  lands"  of  thciiij 
— Ilehl,  also,  that  although  the  delViiiii 
not  ol)ject  that  the  act  was  against  imMi.ii 
there  was  sufficient  stated  to  enahK'tiie« 
give  effect  to  the  objection  of  illegalit.v  it 
standing  the  answer  dill  not  state  that. '^ 
would  be  made  of   the  facts  stated.    /.■« 
lialnj,  10  Chy.    358 ;  allirmod   on  rtliei 
Chy.  21. 
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■  «  „..fiti(.ii  of  review  filed  on  the  ground  of 
'„\K  'u.in^'  on  for  liearing,  the  court  .«- 
I  oftL"  <leci'li"g  the  issues  of  fact  raised 
leatl  davits,  may  direct  a  special  answer  to 
Id  with  a  view  to  the  more  convenient  tvial 
t  nuestion  at  issue,  where  this  course  seems 
iiciit.  Jiohwn  v.  IIV-V.',  H  (  hy.  660. 
T abdication  to  compel  defendant's  solicitor 
fclivtr  an  oliice  copy  of  the  answer  was 
Id  because  made  ex  parte.  Steinni  v. 
Ll.on,   -2  Chy.  Chainb.  443.-laylor,  .Svc- 

lerc  the  defendant's  solicitorfiles  an  answer, 
leclccts  to  give  notice  thereof,  the  court  will 
Inlcr  it  to  he  taken  off  the  files,  but  will 
Id  to  the  plaintiff  tlie  time  for  taking  the 
Istep  ill  the  cause  liy  .such  time  as  has  been 
Iv  the  neglect  in  giving  notice.  I'arier  v. 
Vi,  SChy.  Cluimb.  354.— Taylor,  Referee. 

Ire  ii>  no  authority  for  allowing  a  corporation 
I  an  answer  without  seal,  except  by  consent. 
Vhkiri  V.  Wolfe  /.ihiiii/  Jfdilinii/  iind  Canal 
jCby.  Clianil).  3r>8.  -Taylor,  Rifene. 

lere  a  stay  of  proceedings  was  asked  to  en- 
he  .lefeudaiits  to  apply  at  law  for  a  man- 
,  to  ci  impel  tlie  head  of  the  corporation  to 
he  ooriKinite  seal  to  the  answer,  but  it  was 
hewn  that  tlie  majority  of  the  share- 
's approved  of  the  answer,  the_application 
|Bfuse<l,  with  costs.     ll>. 

ire,  whether,  in  order  to  exclude  parol  evi- 

|of  a  contract,  it  is  necessary  for  a  defendant 
lenies  the  contract  to  claim  the  benefit  of 

Wute  of  frauds.     Butler  v.  Church,  18  Chy . 

1  appeal. 

^ty  is  entitled  to  set  up  the  Statute  of 
I  as  a  defeiKc  to  a  suit  to  enforce  a  parol 
heiit  respecting  an  interest  in  land,  al- 
ithe  stiitute  lias  not  been  specially  pleaded. 
|v.  Wilde,  •JO  Chy.  521. 

i  defendants  moved  to  set  aside  a  notice  of 

g,  anil  til  strike  the  cause  out  of  the  list, 

Xgrmuul  tliat  tlie  answer  of  some  co-de- 

Iti  had  been  tiled  without  authority  from 

and  tliorefure  the  litigation  might  be  re- 

1  by  them  :— Held,  that  the  parties  whose 

[were  improperly  used  were  the  only  per- 

^0  CI  mid  move  to  set  aside  proceedings. 

Hendants  wliose  names  had  been  so  used 

ttently  moved  to  set  aside  the  proceedings. 

'plication  was  adjourned  by  the  referee 

Hif  judge  (V.  ('.  Blake)  at  the  hearing, 

derc'd  the  cause  to  be  struck  out,  with 

I  V""«':  V.  SmcUzer,  (!  P.  R.  12G. 

iii-«./<  )•«  V.  mil,  18  Chy.  590,  p.  2822. 


V.  Ueplications. 

I  the  plaintift'  li.as  proceeded  in  the  cause 
eplii^atiou  had  been  tiled,  and  no  motion 
liy  deftiidant  to  have  the  mistake  rec- 
■  rniirt,  after  service  of  the  rule  to  pro- 
jul  uiiticu  uf  exaniinati(m  of  witnesses,  al- 
t  ri'iilicatiou  to  be  tiled  nunc  pro  tunc,  on 
[kt  uf   costs.      Beckett  v,    lieen,    1    Chy. 

dtiiiii  was  tiled  on  the  Dtli  of  October. 
g.i  of  the  court  were  held  oil  the  30th  : 


— Held,  that  the  replication  was  filed  "three 
weeks  before  the  commencement  of  the  sittings." 
WiUiiH  V.  Black,  G  P.  K.  130.— Chy.  Chamb.— 
Holmested,   Ueferte,  Spragge. 


VI.  Demuiirf.k. 

1.  Form  (f. 

Demurrer  to  amendments  of  a  bill  overruled 
with  costs,  as  ))eiiig  a  demurrer  to  part  of  a  bill 
only,  and  as  relying  on  a  ground  appearing  from 
the  whole  bill.  IVulker  v.  Cili/  of  Toronto,  I 
Chy.  447. 

A  demurrer  to  part  of  a  bill  unaccompanied 
by  an  answer  to  the  rest,  is  informal  and  would 
be  overruled.     Alartbi   v.   Kennedy,  2  Chy.  80. 

A  demurrer  to  a  supplemental  bill  "except so 
much  of  it  as  is  authorized  by  an  order  of  the 
court,"  set  forth  in  it,  is  informal,  ami  would  be 
overruled  for  not  detiniiig  with  sutiicient  cer- 
tainty the  parts  of  the  bill  to  which  it  refers. 
lb. 

Where  a  bill  'has  been  amended,  although 
usual,  it  is  not  absolutely  necessary  that  a  (le- 
niurrer  slKUild  be  addressed  "to  the  amended 
bill."     Ferijuaon  v.  Kiltij,  10  Chy,  102. 

The  omission  of  any  formal  part  in  a  demur- 
rer (such  as  the  heading  thereof)  is  an  irregular- 
ity, which  entitles  the  plaintiff'  to  have  the 
demurrer  taken  off  tlie  tiles,  unless  an  amend- 
ment is  permitted.  Bennett  v.  O'JIeara,  2  Chy. 
Chamb.  167. — VanKoughnet. 

A  demurrer  to  part  of  the  prayer  of  a  bill  is 
not  on  that  account  erroneous  in  form.  Where 
a  bill  prays  alternative  relief  a  demurrer  to  cue 
of  the  alternatives  is  not  irregular.  Ahhott  v. 
Canada  Central  It.  W.  Co.,  24  Chy.  570. 


2.    Time  for  Demurring. 

A  former  decision  on  a  point  of  practice — th.at 
defendants  before  the  orders  of  May,  1850,  had  iu 
this  ccnintry,  as  in  England,  twelve  days  only  after 
appearance  to  demur — was  followed,  though,  if 
res  integra,  a  majority  of  the  present  court  might 
have  decided  the  point  ditl'ereiitly.  A  demurrer 
filed  after  twelve  days  was  therefore  ordered  to 
be  taken  off  the  tiles  for  irregularity,  with  costs. 
(Esten,  V.  C,  diss.)  Sanders  v.  Christie,  1  Chy. 
137.     See,  now,  General  Orders,  120. 

Where  a  motion  to  take;  a  bill  pro  confeaso 
was  pending,  and  a  demurrer  had  been  tiled  after 
notice  of  it: — Held,  that  if  the  demurrer  be  Kled 
before  judgment  is  pronounced  on  the  motion,  it 
will  be  in  time  and  take  precedence  of  an  order 
to  take  bill  pro  coiifcsso.  While  v.  Bankerville,  2 
Chy.  Chamb.  40.— Mowat. 

Further  time  given  to  answer  will  not  carry 
with  it  a  right  to  demur  after  the  usual  time. 
Where  a  plaintitF's  solicitor  had  given  further 
time  to  answer,  and  instead  of  answering  the 
defendant's  solicitor  tiled  a  demurrer,  it  was  or- 
dered to  be  taken  otV  the  tiles.  Boulthee  v. 
Cameron,  2  Chy.  Chamb.  41. — Spragge. 

The  giving  time  to  answer  does  not  authorize 
defendant  to  demur  after  the  time  has  expired, 
Chamtierlain  v.  McDonald,  2  Chy,  Chamlj,  204, 
— Taylor,  Secretary. 
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3.  For  want  of  Equity. 


A  (Icfendant  appearing  at  the  hearing,  and 
waiving  all  objection  to  an  order  pro  confesso, 
may  shew  that  the  bill  ia  open  to  demurrer  for 
want  of  equity.     Unhj  v.  Green,  6  Chy.  240. 

A  demurrer  put  in  ore  tonus  at  the  hearing  for 
want  of  e(iuity  was  allowed.  Scant  v.  Hartrick, 
7  Chy.  IGl. 

Where  a  ilemurrer  is  tiled  for  want  of  parties 
as  well  .-xs  for  want  of  eciuity,  the  question  of 
parties  must  be  disposed  of  before  the  demurrer 
for  want  of  equity  can  be  argued.  Malcolm  v. 
Malcolm,  2  Chy.  Cliamb.  200.— VanKoughnet. 

Where  an  incorporated  company  files  a  bill 
using  a  name  other  tlian  that  mentioned  in  the 
Act  of  incorporation,  the  bill  is  liable  to  a  de- 
murrer for  want  of  eciuity.  The  Cornisk  Silver 
Mininy  Co.  v.  Bull,  21  Cliy.  592. 


on  a  ground  of  demurrer  taken  ore  tenmi 
plaintiff  will  not  be  entitled  to  his  coiiil 
English    Order  14,  of    1801,   not  havin,. , 


adopted  by  this  court. 
Chy.  421. 


yVylie  V.   .l/fA,^ 


4.  Setting  Down, 

Defendants  having  filed  a  demurrer  to  part  of 
the  bill,  and  the  time  for  setting  the  same  down 
for  argument  l)y  the  plaintiff  having  been  allowed 
to  expire,  defendants  gave  notice  of  motion  for 
an  order  to  declare  the  demurrer  allowed,  and 
for  the  costs  thereof  :— Held,  that  an  order  for 
that  purpose  was  necessary,  inasmuch  as  the 
master  could  not  tax  the  cf)sts  of  the  demurrer 
without  an  order  d( daring  it  allowed,  but  might 
be  obtained  on  a  side  bar  motion.  Winstanley 
V.  Kinij'a  College,  1  O.  S.  228. 

^^'here  a  party  files  ami  sets  down  a  demurrer 
for  argument  at  the  same  time,  he  will  be  con- 
sidered to  have  waived  his  right  to  taxed  costs. 
Baldwin  v.  Burnt,  1  Chy.  Chamb.  82. — Esten. 

Plaintiff  is  entitled  to  two  clear  days'  notice 
of  a  ilemurrer  being  filed  before  defendant  can 
set  it  down  for  argument,  unless  he  is  willing  to 
waive  his  right  to  be  paid  taxed  costs,     lb. 

The  notice  of  setting  down  a  demurrer  for 
argument  must  contain  the  full  style  of  cause. 
Carroll  v.  McDonald,  15  Chy.  329.  Bui;  see 
StevenHon  v.  Uoilder,  lb.,  542. 


5.  Co^ls. 

Where  a  bill  is  demurred  to,  the  usual  order 
to  amend  without  costs  is  irregular.  If  the 
demurrer  is  set  down  immediately  after  filing, 
defendant  waives  liis  right  to  taxed  costs.  But 
otherwise  a  i)laintiff  may  submit  to  a  demurrer 
on  payment  of  20s.  costs.  Martin  v.  lieid,  15 
L.  J.  143.— Chy. 

A  demurrer  having  been  held  good  on  one 
ground,  thougli  overruled  as  to  the  other,  the 
defendant  was  allowetl  to  answer  without  costs. 
Paine  V.  Chapman,  G  Cliy.  338. 

Where  a  demurrer  for  multifariousness  was 
overruled,  and  a  demurrer  ore  teuus  for  wivnt  of 
parties  '.i-as  allowed,  the  practice  was  held  to  bo 
that  the  demurrer  for  multifariousness  should  be 
overruled  with  costs,  and  the  demurrer  ore  tenus 
allowed  without  costs.  Kelly  v.  Ardell,  11  Chy. 
579. 

Semble,  that  although  a  defendant  fails  on 
the  ground  of  demurrer  assigned,  and  succeeds 


Where  a  demurrer  on  record  is  ovcrrnl-  j 
a  demurrer  ore  tenus  is  allowed,  the  ctiur;! 
in  its  discretion  allow  the  plaintiff  thi' 
The  last  case  not  followed.     Jioche  v.  J„r,u, 
Chy.  573. 

Where  a  demurrer  was  filed,  wliicli  nn, 
ment  was  overruled  and  a  demurrtr  ti,.. 
in  ore  tenus  was  allowed,  the  court  all(i«j 
latter  without  costs,  although  costs  wtrc  - 
to  the  plaintiff'  of  the  demurrer  that  was, 
ruled,  following  the  decision  in  the  lajtj 
Prince  v.  LoiKjJt,  24  Chy.  27(). 


G.  Other  Gams, 

The  plaintiffs  filed  their  bill  to  redeem, ; 
forth  in  a  schedule  the  names  of  certain  ij 
who  had  purchased   portions  of  the 

S remises,  and  charging  them  with  iKjticc  j 
efect  in  the  title,  but  none  of  wlioiii  wtrtj 
parties.  One  defendant  put  in  a  general  iltm 
for  want  of  parties,  which  upon  argmnentsl 
the  Vice-i'hancellor  was  overruled,  (ni  the  J 
that  the  prayer  of  the  bill  was  in  tlie  alttri 
and  to  the  relief  prayed  by  one  alteriia!it| 

Elaiutifi's   were  entitled   without   tliost  i 
eing  present : — Held,  on  appeal,  tliatiij 
part  of  the  relief  prayed  other  parties  art  J 
sary  to  be  brought  before  the  court,  a  liij 
to  the  whole  bill  will  hold  ;  but,  as  tli^ 
dant  had,  subseciuently  to  the  order  m. 
the  demurrer,  put  in  his  answer  :  -HeLl,: 
was  too  late  in  appealing  from  that  drltl 
the  appeal  from  the  order  was  disiiiisseil 
costs.     Simpson  v.  Smyth,  1  E.  &A. !); 
129.     See,  also,  for  judgment  in  priv\\,J 
Smyth  V.  Simjison,  5  Chy.  104  ;  7  Moore  pl 
205. 

Where  a  bill  was  not  maintainalile  m « 
of  its  principal  object,  and  its  stateiiitiml 
confused  and  verbose,  the  Court  of  .\^J 
clined  to  consider  a  minor  relief  to  wkiJ 
plaintiff  claimed  to  be  entitled,  ami  M 
demurrer  to  the  bill,  leaving  the  plaintijl 
a  new  bill  for  the  latter  relief,  if  he  i>lii>uU| 
advised.      Mntchmore  v.  JJaeit  14  Chy. 

A  bill  setting  forth  that  one  of  thodefdi 
procured  a  conveyance  from  the  iihwd 
fraud,  and  afterwards  mortgageii  tin; 
to  another  defendant,  is  not  ileiimrri!! 
want  of  a  charge  that  the  latter  had  &J 
the  fraud  at  or  before  he  received  his  wfll 
It  is  for  the  defendant,  in  sucli  a  ease,  tfi 
the  defence  of  no  notice.  Kitclun  v.  A 
1()  Chy.  232. 

See  Saunders  v.  Stall,  18  Chy.  oflfl,  }t 
Mc.Vnrray  v.  NorHiernJi,  W.  Co.,  iSGi 
p.  2822. 


VII.  Filing  Ple.uuxos. 

An  answer  improperly  filed  will  Iteonid 
Iks  taken  off'  tlte  files  upon  tlie  iiKitiiitl 
plaintiff    Comiell  v.  Connell,  1  U.  S.  iK-j 


POLICE  COURT. 
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ken  ore  teina,| 
id  to  Ilia  coiul 
,   not  haviii. 
ylie  V.    M<K 

ml  is  overnil. 

wetl,  tho  cii;- 

plaintiff  th. 

JiOCllC.    V.    t/n, 

ileil,  whicli  .1 
V  (leniurrcr  tte;| 
liij  court  iillii«fcj[ 
igb  costs  \\i'- 
urrcr  thai  u,i. 
un   in  tlic  lasij 
7«. 


Jases. 

bill  to  rcileem,  sj 
ines  of  curtain  j 
ions  of  the  111' 
,eni  with  imtitt 
le  of  whom  wcttj 
tin  a  general  I 

upon  argniiitw:( 
rerrulcil,  nuthta 

was  in  the  alttrtJ 
by  one  altiTiunJ 

without    thdSt  ;i 

1  appeal,  that  if  in 
ather  parties  artj 
I  the  court,  a  T 
old  ;  but,  as  tht  i 
to  the  order  (ivtr| 
.nswer  :  -HeW.ti 
r  from  that  nrkl 

was  dismisstih 
U,  1  E.  &A. 'J;;j 
luent  in  privy  rf(| 

104  ;  7  Moure 

laintainahle  int 
kd  its  stateinciitij 
te  Court  (if  Ai)]<( 
lor  relief  to  vh 
Intitled,  and  aikJ 
••iug  the  plaintiiiJ 
Blief,  if  he  sli(iuH| 
JiAifw  Ul'liyJ 

It  one  of  thedeiii 
Ifrom  the  \^m^ 
lortgagcil  the  \k 
Is  not  lUfumm'J 
le  latter  had  ii!( 
Ireceivcil  his 
1  such  a  ease,  toj| 
Kitflii'ii  V, 


l8  Chy.  M  }\ 

w.  co.,im 


IPleadisiis. 

filed  will  lie  oni 
Ion  the  iiiiitwl 
Lll,  1  U.  S.  iti 


L  1  TJ,»f  where  a  party  files  a  pleading 
fc  leM^S  notTc«  th^of  to  the  opposite 
It  s*"^^'"* ',•  ,„  ujav  be  taken  off  the  files 

re"^;ot  followc.1;  2.  That  though  a 
l^»v  search  the  papers  filed  ma  suit,  yet 
Ifrsltwi  thatVc  had  actually  seen  the 
■5  „npLie(l  of  as  irregular  he  may 
£  Ttl ..  next  step  in  the  cause  to  have  it 
tffttto    3.^hat  under  the  circum- 

■"^he  hill  «»y  !>«  di«"»«««i  f°f  ^*"t  °f 

1^— Esteu. 

.„  ,  reulieation  waives  all  irregularities  in 
Kv"r  previously  file<l,  but  docs  not  waive 
trhereiii.  /?««<"»  v-  Smith,  1  Chy.  C hamb. 
VaiiKuiit;huet. 

Ire  a  revlioation  was  fjle.l  several  years 
V»  tiliiiL'  of  the  answer  by  a  different  soli- 
ton  th^  one  who  had  Hhnl  the  bill,  but  no 
Ihauuinii  the  solieitor  had  been  taken  out, 
!  nottee  of  liliug  replication  given  the  re- 
Ln"vas  ordered  to  l>e  taken  off  the  liles 
hill  (lianiiased.  Rathbun  v.  Uuijlu's,  3 
uuh.  I60.-Taylor,  Secretary. 
,  a  idcading  is  tiled  in  a  deputy  registrar's 
1  a  county  in  which  the  solicitor  for  the 
8  iiarty  does  not  reside,  service  of  notice 
f  iiust  he  eliecte<l  according  to  order  4.S. 
on  the  Toronto  agent  is  irregular. 
IV.  Slur<;  <J  P.  li-  41. -Chy.   Chainb.— 

«d,  IMi-rtt. 
ne  of  filiiia  not  having  been  served  on  the 
Uy  that  the  pleading  was  lile.l,  is  not  a 
[for  moving  to  take  the  pleading  off  the 
le  proiier  course  is,  to  move  to  enlarge 
\  for  taking  the  next  step  in  the  cause. 

atioii  was  (lied  on  the  9th  of  October. 
iiigs  of  the  court  were  on  the  30th  :— 
at  the  replication  was  filed  three  weeks 
ihe  sittings.  W'Uxoii  v.  Black,  6  P.  11. 
hy.  Cliamb.—Holmested,  Referee. 

atiou  held  irregular  which  contained  new 
by  way  of  confession  and  avoitlance  of  the 
I  get  ui'  by  defendant's  answer.  Such 
lahould  he'iiitroduced  by  way  of  ainend- 
}tiie  liill.  <'«JC  V.  KeutiuiJ,  <)  P.  11.  31U. 
•Ciiamb.— lloliiieated,  Referee. 
IS 

Vlll.  Miscellaneous  Cases.    » 

I  a  i)arty  tiled  a  bill  to  set  aside  a  deed 

ound  of  fraud  -.—Held,  that  evidence  of 

r  ai.ts  of  fraud,  although  not  charged  in 

I  was  admissible.     And  where  a  part  of 

deration  for  the  deed  sought  to  be  set 

J  a  promise  on  the  part  of  the  grantee  to 

I  lease  for  life  of  certain  lands   to   the 

,  tile  hill  prayeil  a  specific  performance 

(•nd  the  defendant,  without  making  dis- 

f  the  circumstances,  pleaded  to  so  much 

6U  generally  that  there  was  not  any  con- 

iHeld,  that  a  plea  in  that  form,  intended 

Ik  (if  the  .Statute  of  Frauds,  was  insuffi- 

{Wnjld  V.  llendermn,  1  O.  S.  304 

purpose  of  raising  money  a  sale  of 

ck  was  made  by  the  lender  to  the  bor- 

kk  p.-umium,  but  owing  to  the  bank  books 


being  closed  the  transfer  was  never  completed, 
and  the  lender  repurchased  the  stock  at  par  : — 
Ueld,  that  an  objection  to  this  transaction  on 
the  ground  of  usury  should  have  been  taken  by 
the  pleadings.     Proiul/oot  v.  Btmh,  7  Chy.  518. 

In  a  suit  by  a  piior  against  a  mesne  incum- 
brancer, on  the  argument  of  the  cause,  by  con- 
sent, an  affidavit  was  read,  which  stated  an  agree- 
ment on  the  part  of  the  prior  incumbrancer  to  be 
postponed  to  the  latter ;  when  the  court  gave 
liberty  to  the  plaintiff'  to  cross-examine  the  de- 
ponent upon  statements  contained  in  his  affidavit, 
which  permission  not  being  acted  upon  by  the 
plaintiff,  his  bill  was  dismissed,  with  costs. 
Miller  V.  Start,  10  Chy.  23. 


PLEDGE. 

See  Collateral  Security— Commi.ssion  Mer- 
chants— Pawn  bkoker. 


PLENE  ADMINISTRAVIT. 

See  Executors  anh  Administoators. 


POLICE. 


I.  Brockville  Police  Act — iS'ee  Bkockvillk 
Police  Act. 

II.  Board  ok  Police  of  London — See  Lon- 
don (Town  of.) 

III.  Commissioners  of    Police— .S'kc  Police 

Commissioners. 

IV.  Constable— .^pe  Con.stable. 

V.  Police  Court — See  Police  Court. 

VI.  Police  Mauistrate — See  Police  Magis- 
trate. 


POLICE  COMMISSIONERS. 

Under  C.  S.  U.  C.  c.  54,  s.  402,  it  is  for  the 
city  council,  not  the  commissioners  of  jiolice,  to 
determine  the  remuneration  to  be  paid  to  the 
police  force.  Where,  therefore,  the  commission- 
ers, thinking  the  salary  of  the  chief  constable 
fixed  by  the  council  insufficient,  had  estimated 
a  higher  rate,  the  court  refused  a  mandamus  to 
the  city  to  pay  it.  In  re  J'riiice  and  Ihe  Cor- 
poration of'  the  City  of  Toronto,  25  Q.  B.  175, 


POLICE  COURT. 

Held,  that  the  Police  Court  of  the  city  of 
Toronto  is  a  court  of  justice  within  32  &  33 
Vict.  c.  21,  8.  18,  D.,  and  that  the  prisoner  was 
properly  convicted  of  stealing  an  information  laid 
in  that  court.     Re<jina  v.   Slaxon,  22  C.  P.  246. 

Whether  the  Police  Court  is  such  a  court  or 
not,  is  a  question  of  law  which  may  be  reserved 
by  the  jmlge  at  the  trial  under  C.  8.  U.  C.  c. 
112,  a.  1 ;  and  where  it  does  not  appear  by  the 
record  in  error,  that  the  judge  refused  to  reserve 
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snch  question,  it  cannot  be  considered  upon  i 
writ  of  error.     lb. 

Hold,  that  maliciously  destroying  an  informa- 
tion or  record  of  the  said  court,  is  felony  within 
the  same  act.     lb. 

An  indictment  describing  an  offence  within  ,32 
&  33  Vict.  c.  21,  8.  18,  as  feloniously  stealing  an 
information  taken  in  a  police  court,  is  suflicient 
after  verdict.     Ih. 

The  prisoner  was  convicted  by  the  police 
magiatrato  for  the  city  of  Toronto,  for  that  she 
"did  on,"  &c.,  "at  the  said  city  of  Toronto, 
keep  a  common  disorderly  bawdy  house  on  Queen 
street,  in  the  said  city,"  and  committed  to  gaol 
at  hard  labour  for  six  months.  On  application 
for  her  discharge  under  a  habeas  corpus  : — Held, 
no  objection  that  the  commitment  did  not  shew 
that  the  offence  was  committed  within  the  "police 
limits"  of  the  city,  the  words  used  in  the  act  C. 
S.  C.  c.  105.  s.  14,  for  there  was  no  ground  for 
supposing  any  difference  between  these  and  the 
ordinary  city  limits  ;  nor  that  no  notice  had  been 
put  up  as  recjuired  by  section  25  of  the  same  act, 
to  shew  tluvt  the  court  was  tliat  of  the  police 
magistrate,  not  of  an  ordinary  justice  of  the 
peace,  for  the  jurisdiction,  in  the  absence  of  ex- 
press enactment,  could  not  be  made  to  depend 
on  the  omission  of  the  clerk  to  post  up  such 
notice,     licijlna  v.  Muiiro,  24  Q.  B.  44. 


PORT  HOPE,  (TOWN  OF.) 


POLICE  MAGISTRATE. 

Held,  that  the  12  Vict.  c.  81,  made  it  not  only 
the  duty  of  a  town  council  to  pay  their  )jolice 
magistrate,  but  created  a  debt,  the  payment  of 
winch  ho  may  enforce  in  an  action  of  debt,  not 
as  founded  upon  a  contract,  but  on  the  statute, 
and  tliat  the  action  may  be  maintained  without 
the  aid  of  a  by-law  of  the  municipality  to  con- 
fer it.  Quaere,  is  debt  the  only  remedy.  WUk<i» 
V.  The  Tintm  Council  of  Bruntforil,  3  C.  P.  470. 

A  gold  watch  having  been  taken  on  a  search 
warrant  from  a  person  who  absconded,  the  plain- 
tiff claimed  title  to  it,  and  brought  replevin 
therefor  against  a  city  police  magistrate,  who 
applied  to  stay  proceedings  under  16  Vict.  c. 
180,  s.  G  : — Held,  that  replevin  did  not  come 
within  the  act ;  and  the  application  was  dis- 
missed. Mamon  v.  Ournett,  2  P.  R.  389.— C. 
L.  Chamb. — Burns. 

Held,  1.  That  a  warrant  of  commitment  on  a 
conviction  had  before  a  police  magistrate  for  the 
town  of  Chatham,  in  Upper  Canada,  under  the 
28  Vict.  c.  2,  averring  that  on  a  day  named,  "at 
the  town  of  Chatham,  in  said  county,  he,  the 
said  A.  S.  did  attempt  to  procure  A.  B.  to  enlist 
to  serve  as  a  soldier  in  the  army  of  the  United 
States  of  America,  contrary  to  the  statute  of 
Canada  in  such  case  maile  and  provided  ;" 
and  then  proceeding :  "And  whereas  the  said  A. 
S.  was  duly  convicted  of  the  said  offence  before 
me,  the  said  police  magistrate,  and  condemned," 
&c.,  sufficiently  shewed  that  the  magistrate  was 
acting  within  his  jurisdiction.  Jn  re  Smith,  1  L. 
J,  N.  S.  241.— C.  L.  Chamb.- Hagarty. 

Police  magistrates  have  jurisdiction  both  in 
cities  and  counties.  Regina  v.  Alosier,  4  P.  R. 
64.— C.  L.  Chamb.— J.  Wilson, 

28  Vict.  c.  20,  authorizing  the  Governor  to 
appoint  police  magistrates,  relates  to  the  ad- 


ministration of  justice,  and  is  within  tin. 
of  the  legislature  of  Ontario,  and  is  still  iii 
a.s  continued  by  31  Vict.   c.   17,   O.     /;, 
Jieno  H  a/.,  4  P.  R.  281.— C.   L.  Cliainl,, 
per. 

The  prisoner  had  been  c(mvicted  l)y  oni  ^.fi 
of  the  peace  of  being  a  vagrant,  uiuhr'  "    ' 
Vict.  c.  28,  D.,  which  re<{uires  the  comir 
be  "l)efore  any  stipendiary  or  police  111,1:;: 
mayor,  or  warden,  or  any  two  justices 
peace: — Held,    that   the  c(mvicti(in  was  1 
it  did  not  appear  thas  the  justice  Wiis;, 
magistrate.      Quiere,    whether    the    tun; 
would  have  been  good   if  it  had  ap[u  iin.l 
warrant  that  he  was  acting  for  tlic  (puli,^, 
trate  under  36  Vict.  c.  48,  s.  .308,  (» ,  n; « 
two    justices    would   not   have   been  r. 
Regina  v.  (Hancey,  7  P.  R.  35. — C.  L.  ( i. 
A.  Wilson, 


POLICY, 

\.  Of  Insurance— iS'ff!  Insuraxck. 

II,  Validity  of  CoNTRArrs  with  H,.,,,y 
Public  Policy— .SVc  Conthac  i. 


POOR, 

See  Pauper. 


PORK  INSPECTOR. 

Sci.  fa.  on  a  bond  to  the  Queen  fnrf«rj 
auce  of  duty  by  a  pork  inspector.     The  | 
out  the  condition  and  averred  performaiut 
replication  assigning  breeches  siieweiland 
ment  to  refer  pork  to  the  inspector  tdra 
speetion,  and  then  alleged  that  he  wr^t; 
branded  pork  of  inferior  (juality,  witlitlirij 
"prime  mess  pork,"  &c.,  contrary  tiiiiJ 
of  the  statute,  4  &  5  Vict.  c.  .')5,  and  te  hisi 
■ — Held,  on  demurrer,  that  a  sutiieient  U4 
the  bond  was  alleged.     Regina  v.  Mvii;i\ 
228. 


PORT  BURWELL  HARBOUR  ixmi 
See  Harbour  CoMrAxiEs. 


PORT  CREDIT  HARBOUR  COMIil 
See  Harbour  Companies. 


PORT  HOPE,  LINDSAY,  AND  BEAVB 
RAILWAY  COMPANY. 

See  Railways  and  Railway  CoMr.id 


PORT  HOPE,  (TOWN  OF). 

Under  4  Will  IV.  c.   26,  incoqKind 
town  of  Port  Hope,  the  corporation  hiij 


i  <i 


I 


POSTMASTER  GENERAL. 
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NSUEAXfE. 


liLWAY  CoMr.i<a 


L,  rcBtilations  preventing  cattle,  -«.. 
Keranmmls  fn.in  ruunn.g  at  large  by  il 
C"   1  "^■lling  thoni.  a«  well  t..1uin>.latc 
''"l^aHiouea^y  their  so  aomg-"t, 


Rwino, 
i  ni- 


ne 


PORTION. 

lnr,.M..r  .Icfinition  ..f  a  portion  consi.lerod. 
lO  V.  Mm-hm,  20  Cl.y.  153. 


1\)UTS. 

See  HAKUofi'  Companies. 


POSSESSION. 
I  Rr,  vi.T^'. 

|0r.HV,%28fil. 

jo/rroiw  LiimlH-Sre  Ckown  Lands. 

\&-i'le,ia'  ofSekin-Si-e  Dower. 
lEh-himilfor-See  llJRcrME^T. 
\]),mi<>i'l  of  P(M*'.>ixio«— ,SV«  Ejectment— 

I    I.AMiLOKI)  AND  TENANT. 

\  Title   1)11— "^f   Ejectment— Limitation 
I   OF  Actions  and  Sums. 
\gl,lht.<  of  Mm-tiinijor  ami  Morlijnijcc.—Sei^ 
I   MoKniAiiE. 

\0r'l>>-  for  Misery  of  Po.^nesnion  —  See 
M<pRruAtiE. 

[ix  Xotiee—See  REGISTRY  LAWS. 

[Uii'ler  Citnlrart  for  Purchaxn—See  Sale 

OK  Land. 
XTdk  and  Pusnesshn—See  Trespass. 

Ieviiience  OF  Title  to  CiiArrELS— .SV»' 
P,.[v;,  K  _  Kki'levin  —  Trespass — Tuo- 


I.  Of  Realty. 
1,  Genernlly. 

|pos?e?sinn  of  a  mother  will  not  be  con- 

I  b-rtioiis  as  against  the  heir,  being  her 

ild,  Imt  will  rather  be  treated  as   the 

on  i>f  ii  guardian.     Doe  d.  Ileal:  v.  Em- 

>.  S>.  4S8. 

the  ilcatli  of  a  tenant  at  will  his  heir 
jich  entry  is  tortious ;  and  if  the  heir  die, 
Iheir  enter,  the  original  owner  or  his  heir 
Bt  t(i  his  action.     Jh. 

lie  that  possession  is  notice  of  the  title 
Iparty  so  in  possession   consi<lered   and 
drnii  V.  C'oiiehei;  15  Chy.  419. 

on  having  a  power  of  attorney  to  sell 

Ills,  entered  into  jiossessiou  after  the 

f  the  owner,  with  an  intention  to  acquire 

,  Bnil  ilied  in  possession,  but  before  his 

1  h.\il  riijeneil  into  a  title  as  against  the 

ativesof  the  true  owner  :   -Held,  that 

acli  an  interest  as  passed  under  a  general 

I  his  will.    Held,  also,  that  the  devisees 

ttleil  to  claim  the  property  in  equity  as 

|tiic  testator's  heirs,  who  had  gone  into 

> ;  l)ut  that  a  suit  for  the  purpose  could 


bo  suceeasfnlly  resisted  by  shewing  RuflTicienc 
length  of  posHussioii  by  the  heirs  after  the  testa- 
tor s  deatli  to  give  a  title  as  against  the  plaintitl's. 
Ileward  v.  Ileiranl,  15  Chy.  510. 


I'OSTEA. 
1.  Amendment  ok — SW  Amendment  at  Law. 


POSTMASTER. 

See  Post  Office  and  Postage. 


POSTMASTER  GENERAL. 

Power  of,  as  minister  of  the  crown,  to  change 
his  office  in  the  governnu'iit  without  re-election 
uniler  20  Vict.  c.  22.  See  MfDviiell  v.  Sinilh, 
17  Q.  B.  .SIO. 

On  the  2nd  of  July,  18(i0,  the  plaintiff  con- 
tracted with  one  H.  as  clerk  of  the  joint  com- 
mittee of  both  houses  of  purliainont,  to  do  tlie 
printing,  &c.,  for  both  houses  at  sclieduled  prices. 
On  the  7th  of  October,  18G9,  tlie  plaintiff  con- 
tracted with  Her  Majesty  for  all  the  printing 
re<iuired  for  the  several  departments,  to  1)0 
specilicd  in  requisitions  to  be  made  upon  him  by 
the  departments  respectively,  ineludiiiL'the  post- 
master general's  department,  .at  scheduled  prices ; 
which  were  lower  than  under  the  first  contract, 
and  so  tendered  .'or,  as  alleged  by  plaintitl",  be- 
cause he  expected  in  cases,  where  similar  matter 
was  re([uired  under  botli  contracts,  to  use  the 
tyi)e  set  to  fulfil  one  for  the  other.  When  the 
contracts  were  entered  into  the  custom  was  for 
the  annual  reports  of  the  heads  of  departments 
to  be  printed  on  the  order  of  and  paid  for  by 
such  departments,  and  tlie  copies  re(iuii'ed  for 
j)arliameiit  were  ordered  and  paid  for  separately 
through  the  clerk  of  the  joint  committee  on 
l)rintiiig  ;  but  afterwards,  by  res(dution  of  the 
committee,  ccmcurred  in  by  tlie  house,  it  was 
directed  that  the  annual  reports  should  be  printed 
on  the  order  of  the  committee,  under  the  first 
contract,  including  a  suflieient  number  for  the 
use  of  the  departments,  M-ith  which  the  depart- 
ments shouhl  be  charged.  The  repoits  of  the 
postmaster-general  having  been  thus  ordered  and 
printed,  the  plaintiff  claimed  to  charge  for  the 
extra  number  required  for  the  department  under 
the  second  ccmtract,  and  for  the  composition  as 
though  re-set  for  tlie  department  : — Held,  that 
he  h.ad  no  such  riglit.  Taylor  v.  Campbell,  33 
Q.  B.  2()4. 

Qu.i're,  as  to  whether  an  action  for  parliamen- 
tary and  departmental  printing  woul'l  lie  against 
the  postmaster-general,  and  as  to  tl  propriety 
of  asKing  the  court  to  express  an  opinion.    Jb. 

A  declaration  on  the  common  money  counts, 
by  the  postmaster-general,  alleged  that  defen- 
dants were  indebted  to  one  M.,  who  assigned 
such  debt  or  chose  in  action  to  the  plaintiff : — 
Held,  sufficient,  under  ,38  Vict.  c.  7,  1).,  without 
alleging  that  the  debt  was  connected  with  plain- 
tiff's office,  that  being  a  matter  of  evidence  at 
the  trial.  Postmasttv-Oeneral  v.  Robertson,  41 
Q.  B.  375. 
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POST  OFFICE  AND  POSTAGE. 

I.    PoSTMAHTKR. 

1.  IJahi/ity  for  Xiyliijencf,  28G.T. 

2.  JJim/iinli/icution  of,  from  Vutin;/,  2863. 

3.  Pnirii'iliiKjK  III/  thr  Croirii  (lytiiiiKt  Pout- 

maMern  ami  their  Huretkn,  28G3. 

II.    POHTAOE,  2804. 

III.  Thansmihsion  of  Le'itebs,  2804. 

IV.  K.N(  LOHiMt  Lkual  Dori'MENT.s  andMonev, 

2804. 

V.  PuodK  iiY  I'drtTKi)  LF/rrERS,  28G5. 


1 


I.  Postmaster. 
Liahilitii  for  2ivijliij('ncf, 


An  action  will  lie  agninst  a  postmaster  for  not 
Bcniliiig  a  letter,  Imt  the  declaration  must  aver 
that  tlie  letter  is  the  plaintifi's.  ('(tiiijihrl/  v. 
McP/iiriuii,  (i  O.  S.  34  ;  Carey  v.  Lawkss,  12 
Q.  li.  285. 


2.  DUqual'iJi cation  oJ\from  Voting. 

Held,  that  a  postmaster  of  a  eity  is  not  liable 
to  a  penalty  for  voting  at  an  election  for  a  mem- 
ber of  the  honse  of  commons  of  the  doniinion  of 
Canada.  Tint,  senihlc,  per  Hagarty,  C.  J.,  he  is 
not  entitled  to  vote,  and  shonliT  he  do  so  his  vote 
migiit  he  struck  olF  on  a  scrutiny.  Savaije  v. 
i>caco«,  22  0.  P.  441. 


3.  Procee<lin(js  hij  thf  Crown  ar/ainst  Postmasters 
and  tlicir  Sureties. 

The  defendants  entered  into  a  joint  and  several 
bond  to  the  Queen  with  D.  &  T.  for  the  faithful 
discharge  by  S.  of  tiio  duties  of  deputy-post- 
master at  ().  On  sci.  fa.  against  tlefendant  on 
the  bond,  he  .apjieared,  and  upon  its  being  set 
out  in  oyer,  demurred  to  it  on  tlie  grounds,  1. 
That  a  l)ond  of  this  nature  should,  since  the 
passing  of  the  Post  Office  Act,  C.  S,  C.  c.  3G, 
have  been  proceeded  o  .  by  suit  in  the  name  of 
the  postmaster-general,  and  not  by  sci.  fa.  or  at 
the  instance  of  the  attorney-general.  2.  That 
the  proceedings  sliould  iiave  been  against  the 
Ijarties  to  the  Ijond  jointly,  or  it  should  appear 
why  the  other  parties  were  not  joined  : — Held, 
that  though  the  statute  may  authorize  the  post- 
master-general in  such  cases  to  sue  in  his  oliicial 
name,  the  words  "or  otiierwise"  contained 
therein,  do  not  deprive  the  crown  of  the  right  to 
Bci.  fa.  on  a  bond  taken  expressly  in  the  name 
of  the  Queen.    lie<jina  v.  McPhcrsun,  15  C.  P.  17. 

Held,  that  the  Post  Office  Act  18G7  (31  Vict. 
c.  10,  8.  89,  D.)  does  not  take  away  from  the 
crown  the  remedy  by  extent  upon  a  bond  given 
by  a  postmaster.  lieijina  v.  McNabb,  30  Q.  B. 
479. 

One  D.,  being  postmaster  at  Berlin,  trans- 
mitted to  defendant,  at  Toronto,  several  post 
otiice  orders  payable  there,  which  defendant  pre- 
sented and  got  cashed,  but  it  appeared  after- 
wards that  the  moneys  thus  obtained  had  never 
been  received  by  D.  for  defendant,  and  that 
frauds  to  a  large  extent  had  been  thus  com- 
mitted.    Defendant  having  been  convicted  upon 


an  indictment  for  obtaining  from  the  Qumj 
sums,  of  the  moneys  and  pronerty  of  tliti 
with  intent  to  defraud  :— Held,  that  tliJ 
ment  was  go<Kl  ;  that  see.  5G  of  the  l',„. 
Act,  C.  S,  C,  c.  31,  was  not  appli(  1,:. 
the  money  was  properly  charged  to  lie  tl;. 
fif  the  Queen,  not  of  the  postmaster;  ,. 
it  was  unneceswiry  to  allege  an  intent  tu 
any  jjarticular  person.  Heijina  v.  /Jm,„ 
Q.  B.  231. 

II.    PoSTAtJE. 

Postage  on  a  letter  carried  bv  iiihin.i 
tion  from  one  post  town  to  another,  wn- 
able  under  9  Anne,  c.  10,  5  (ieo.  III.  , 
cording  to  the  distance  the  letter  wa>, 
carried,  and  not  accoriling  to  the  distan. 
post  road  between  the  two  places,  y;,,, 
Crooks,  Dra.  125. 


III.  Transmission  of  Lettkh^, 

Held,  that  the  stage  coach  projjrieter  ne 
also  the  contractor  for  carrying  tiie  mail)  u, 
liable,  under  tiie  facts  of  this  case,  for  tlii  , 
a  letter  containing  a  note,     llolnmn  v.  II 
Q.  B.  202. 

Held,  1.  That  it  is  not  illegal  teM,. 
money  letter  to  a  private  friend  on  liis'i, 
provided  such  letter  be  delivered  by  smi, 
to  the  party  whom  it  is  addressed  ;  2.  11 
friend  as  a  gratuitous  bailee  would  be  1, 
take  as  much  care  of  the  letter  as  IjcwhhIJ 
of  his  own  ;  3.  That  if  h)st  where  lie  il., 
such  care  he  is  not  responsible.  Tiinlvlt; 
ward,  7  L.  J.  243.— C.  C— Hughes. 


j  IV.  Enclosing  Legal  Documents  and  51  j 

Where  a  sherifT,  on  being  ruled  to  tetpj 
fa.,  returned  it  by  post  to  the  crown  dlli, 
it  was  not  filed  because  the  jjostage  w.y  b 
— Hehl,  that  the  sheriff  was  bound  tn  ha,  | 
the  postage,  to  make  his  return  etl'uctual 
V.  Moodie,  1  Q.  B.  410. 

Where  A.  agreed  to  accept  as  notice  x-i 
^'iven  any  which  B.  should  mail  Jireetfll 
it  is  a  sufficient  compliance  with  siieii  agi 
that  a  written  notice  is  actually  dLlivcrt.jj 
though  not  put  into  the  post  foi'  him,  J(| 
v.  Benjamin  et  al.,  8  Q.  B.  594. 

Where  it  was  agreed  between  the  attir: 
the  parties  to  a  cause  (the  one  resident  iiiKj 
and  the  other  in  CoUingwood)  that  ]iaiitr!s( 
be  served  by  mail  : — Held,  that  tiie  tiii,:^ 
service  of  notice  of  trial  comnicueeil  t 
from  the  time  it  was  mailed  by  plaintilf  .J 
ney,  and  not  from  the  time  of  its  recciii;i|j 
defendant's  attorney.  liobson  v.  Afkih 
P.  R.  313.— P.  C— A.  Wilson. 

Semble,  where  such  a  mode  of  service  liij 
iijjon,  the  paper  mailed,  in  the  event  oft 
miscarriage,  is  entirely  at  the  risk  of  tk\ 
ney  to  whom  sent.     7  b. 

Per  McLean,  J. — Parties  sendhig  writiij 
sherifif  by  mail  which  recjuire  inniieiliats/ 
tion,  must  run  the  risk  of  his  delay  in  i 
to  the  post  office.  Robinson  v.  Grunf, 
260. 
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>}    OF  LeTTKHs, 


OCUMENTS  ANbJll 

;  ruled  to  tetiffll 

no  crown  (iltii 

postage  WHS  uj 

■iis  bound  t"  liavJ 

eturu  utl'uctuul  J 


'  L    ,  Jlnntflil  bv  the  nheriff  had  been 

r*  'The  Tv S  .  tho  -.'Tth  November, 
b  i'  tic   Stiff 'B  Holicitor.   but  not 

t  bv  1  i.  till  •'f^"^  'l«f«"'l»"t».  ^""^  ™7"** 
tv .  f  r  cecdin«»  pending  thc.r  appeal  :- 
t  tr money  wan  conHtruct.voly  .n  the 
r  Vh>  .  i.laintiff'8  solicitor  when  mailed; 
!"'!    „  t    rS  d  it  w.i«  refused  with  costa. 

rrrtc'V/- 

riiooK  nv  Posted  Lr.rrKRfl. 

.i„,  post  nmrk  on  a  letter  is  prim.l  facie 

'o   thv  tin..,'  when  the  letter  was  mudcd. 

.  /',,W»,  M.T.  .SVict. 

■  ti„u  to  bfir^-ain  with  or  procure  a  wo- 

£l  n>ake  the  affidavit  provuled  for 

II    I'    c    77,  »•  *».  that  A.  i»  the  father 

ii„„;fiinitL'  child,  is  an  in.lictable  offence. 

!^^/r^!.ved  consisted  of  a  letter  written 

ZLt  dated  at  Hradford,  in  the  county 

C  purportini,'.  hut  not  proved   to  bear 

^ftrd  l"'st  mark,  and  addressed  to  the 

fttTomnt.s  where  she  receive.l  it  :-Held, 

.case  could  be  tried  n.  the  county  of  \  ork 

";,,  draper.  C  •'•,  if  the  post  mark  had 

Lw,l    iiid  tlie  hater  thus  shown  to  have 

Lt  o't  dufen.laut's  hands  m  Sinicoo,  m- 

Sor  tlic  woman,  the  offence  would   have 

aiiliti'  in  that  county,  and  the  indictment 

able  there.     IVr  Hagarty,  J.,  the  defen- 

tint  case  would  .still   have  causccl  the 

,  be  received  in  York,  and  niiglit  bo.tried 

Re^jhia  v  Cki.ienf,  '-'(i  Q.  B.  -"J7. 

Iditiou  endorsed  on  a  fire  policy,  provided 

suhsciiucnt  mortgage  of  the  property 

"must  he  notilicd  to  the  secretary  in 

Iforthwith,  otherwise  tlic  policy  shall  be 

I  The  i.laiutiff  mortgaged  part  of  the  pro- 

bsurcd  to  one  M.,   who  mailed  a  letter 

tdauts'  secretary,  notifying  him,  as  re- 

ky  the  ciiiulition,  but  the  letter  did  not 

n:    Held,  that  the  mere  posting,  with- 

►iny  that  it  reached  the  secretary,  was 

bililiiiue  with  tlie  condition.     McCaun 

\ll  rounUj  M.  F.  JiK^-  Co.,  34  Q.  B.  37 G. 

erini  leceiiit  for  an  insurance  premium 

I  that  the  iliicctors  should  have  power  to 

he  cciutract  at  any  time  within  thirty 

by  causing  a  notice  to  that  effect  to  bo 

bthu  aiiiiTic;'.nt,"at  a  specified  address. 

toal  luauager  of  the  company  proved  that 

a  letter  declining  the  risk  to  be  sent 

aintifl';  that  he  saw   it  written  and 

Eith  other  letters  to  bo  sent ;  and  that 

lickik  in  theotlice,  had  charge  of  them, 

|Bty  wa.s  to  address  them  to  the  parties 

>  them  ill  the  mailing  book      The  mail- 

I  was  ]ir(i(luocd,  with  an  entry  in  it  of 

and  It.  swore  that  this  entry  was  in 

ami  tb.it  he  had  no  reason  to  doubt 

etter  had  been  mailed.    The  plaintiff" 

1),  liiiwever,  swore  that  he  had  never 

(h.    I'er  Hagarty,  ('.  J.— On  thi»  evi- 

)  question  of  mailing  must  have  been 

I  to  the  jury,  who  should  have  found 

",  been  mailed.    Per  Owynne,  J. — A. 

iing  otherwise  could  not  have  been 

The  case,  liowever,  was  decided  in 

■'  favour  upon  another  ground.    John- 

tPm-indaUnf.  Co.,  27  C.  P.  464. 


POUNDAGK. 
See  Shekikf. 


A  coroner  is  not  entitled  to  poundage  on  an 
attaciimeiit  against  a  sheriff.  In  n:  Duii<;tin,  2 
Q.  B.  118. 


POUND-KEKPHR. 
I.    iMPouNnrNo   ANi>  Kii.i.iNii  Animaus 

MUNICIPAI.  CoKl'OKATlO.SH. 


See 


A  master  is  liable  for  the  acta  of  his  farm  ser- 
vant in  impounding  cattle  in  his  abHonce,  tho 
servant  acting  within  the  geiu^ral  scope  of  his 
authority.    S/xifDi-d  v.  JIuM,',  K.  T.  7  Will.  IV. 

In  a  plea  of  justification  by  a  pound-keeper  for 
taking  a  pig,  where  the  justification  was  that  tho 
pig,  contrary  to  the  townsiii[)  regulatioii.s,  broke 
through  a  lawful  fence,  it  was  held  necessary  to 
allege  that  the  fence  was  within  tliat  township, 
and  to  sliew  tho  close  in  which  the  pig  was  tres- 
passing at  the  time  of  seizure.  Cariy  v.  Tate,  6 
O.  wS.  147. 

A  pound-keeper  could  not,  under  3  Vict.  c.  21, 
detain  and  sell  an  animal  seized  by  him  for 
damage  done  to  his  own  close,  but  only  such  as 
should  "be  brought  to  him"  by  sonio  other 
party.     Drown  v.   WitlinmK,  (J  O.  IS.  (ioG. 

In  trespass  against  a  pound-keeper  for  seizing 
and  selling  plaintiff's  horse,  tlio  defendant,  in 
justifying  the  act,  because  tlie  idaintift'  had  not 
paid  him  the  damages  awarded  according  to  the 
statute,  must  shew  that  he  was  in  a  position  to 
claim  such  damages,  and  set  out  in  his  plea  the 
existence  of  all  those  facts  from  which  his  right 
arises.     Jh. 

Ill  trespass  against  two  for  seizing  cattle,  one 
defendant  justified  as  pound-keeper,  and  because 
tho  cattle  were  in  tlie  close  of  A.  wrongfully, 
&c. ,  A.  took  the  said  cattle  trcsj)assiiig  anil 
delivered  them  to  defendant  as  a  jiound-keeper 
within  his  jurisdiction,  and  defendant  impounded 
and  afterwards  sohl  them  according  to  law ;  and 
the  other  defendant  justitied  as  having  liought 
the  cattle  at  the  sale  as  the  highest  Indder. 
The  plaintiff  demurred  generally  to  botli  jdeaa : — 
I  Held,  that  the  plea  by  the  pound-keeper  was 
bad,  as  it  did  not  shew  that  he  received  the 
cattle  from  a  person  within  his  divisicm,  or  that 
the  close  was  so  situated  ;  and  the  plea  of  the 
purchaser  good,  as  ho  could  not  bo  liable  to  the 
plaintiff  in  trespass.  Clarke  v.  Durham  el  al., 
E.  T.  3  Vict. 

In  replevin  for  a  mare  defendant  justified  under 
a  by-law  of  the  township,  enacting  that  the 
pound -keeper  should  impound  any  horse  for  un- 
lawfully running  at  large,  &c.,  delivered  to  him 
for  that  purpose  by  any  person  resident  within 
the  township ;  and  that  tho  porsim  di;itrainiiig 
should  deliver  to  him  at  the  same  time  duplicate 
written  statements  of  his  demand  against  the 
owner,  and,  if  required  by  the  pound-keeper,  a 
written  agreement  with  a  surety  to  pay  all  costs 
in  case  the  distress  should  prove  illegal,  &c. 
The  plea  alleged  that  the  mare  being  taken  while 
at  large  and  doing  damage  in  the  township  "was 
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•Inly  itiipdundiMl  l>y  a  liiwfully  nutliorized  pnuml- 
ktu'IHT  of  xaiil  towiiHliip, "  Ac,  ami  tlu^riMipnii 
nil  ]iro('(.'tMlitig>i  wurc  livwfiilly  had,  all  Hteps  taki;n, 
notici'M  >,'i Villi,  and  tiiiicH  t'la]"«i'd  iieccusary  to 
cnal)l(!  thti  poun<l-ki'C|H3r  to  Hull  said  inaro,  fic.: 
—  Held,  on  di'niiirrcr,  jiloa  liad,  for  not  alleging 
that  tlui  marc  was  dcliviTwl  to  tho  poiinilkuunur 
liy  a  rcHidt'iit  of  the  towH'^hip  ;  and  that  tnia 
allugatioii  \va^  not  supplied  hy  the  general  (ivor- 
nient  that  all  proeeedingH  were  had,  &c. ,  which 
applied  oidy  to  what  took  ))lacu  after  tho  ini- 
pnunding.  il(dil,  alHo,  that  the  other  reipiiflitufi 
of  the  liydaw,  an  to  the  Htatenient  of  demand  the 
written  ayreenient,  and  notieeH  of  Halo,  kv.,  wero 
covered  iiy  the  general  allegation,  liourh'  v. 
UoMii,  .'IfiQ.  U,  540, 

A  ponnd-keeppr  is  a  public  officer  discharging 
a  public  duty,  and  is  not  lialde  for  <letaining  iv 
distresH,  unleHs  he  has  done  some  act  heyond  his 
duty,  whereby  the  owner  of  the  thingtt  im- 
j)ounded  sulf'crcd  Home  particular  damage  not  re- 
coverable against  the  distrainer  or  jjartv  im- 
pounding ;  or  when,  by  going  out  of  the  fine  of 
his  duty,  ho  makes  hiuiHelf  a  party  to  some 
illegal  act  of  the  distrainers.  1)  iinlrll  v.  CViM- 
holni,  !)C.  r.   1'.'.'). 

Hefendaiit  was  in  charge  of  the  pound  of  the 
city  of  Toronto  as  jioundkecper.  having  so  acted 
for  seven  or  eight  years.  He  liad  been  ai)pointed 
by  the  city  eomniis.sioner  .at  a  yearly  salary, 
V  hich  had  been  paid  until  a  short  time  before 
Mie  act  sued  for  (the  i<npoun<liug  of  plaintif}''8 
pigs),  when  some  (pU'Stion  was  rained  as  to  the 
legality  of  his  apiiointment.  It  appeared  that 
after  tho  seizure  ho  had  offered  to  release  the 
pigs  on  pavmont  of  the  pound  charges  oiily  ; 
and,  acconiing  to  one  witness,  he  had  said  he 
was   not   pouiiil-kcopor.     Ho  had  not  f)een  ap 


I 


pointed  by  by-law,  nor  given  the  requisite  bonil 
riio  learned  judge  of  the  County  Court,  tryin^ 
the  case  without  a  jury,  found  that  defendant 
w.as  acting  as  i)ound-koeper  in  good  faith,  and 
believed,  on  reasonable  grounds,  th.lt  he  was 
such  pound-keeper  : — Hold,  that  the  finding  was 
fully  justified,  and  that  defendant  was  clearly 
entitled  to  notice  of  action.  Deiiixon  v.  Ciiiiniti;)- 
ham,  .1")  (,).  B.  ;183.  See  also  Dams  v.  WiUiumn, 
13  C.  1'.  .S{)5. 

The  })laintiff  sued  defendant,  a  pound-keeper, 
for  selhng  the  plaintiff's  horses  impounded,  after 
the  plaintiff  had  given  him  8atisf.actory  security 
as  rc(|uired  by  the  statute,  (Municipal  Act  of 
1800,  8.  35."),)  and  demanded  the  horses.  A 
count  in  trover  was  added  ;  and  the  pl.aintiff  had 
a  verdict  on  both.  On  motion  for  a  nonsuit,  be- 
cause the  first  count  did  not  allege  that  the  act 
complained  of  was  done  maliciously  ; — Held, 
that  tho  verdict  was  right  on  both  counts,  for 
the  special  count  sliewetfa  case  in  excess  of  juris- 
diction, €and  therefore  within  sec.  1,  not  sec.  2, 
C.  8.  U.  C.  c.  12(i.  The  proper  mode  of  taking 
the  objection  would  have  ])een  by  denuirrer,  or 
in  arrest  of  judgment.  Sargeant  v.  Allen,  29  Q. 
B.  384. 

Sec.  18,  C.  S.  U.  C.  c.  29,  applies  only  to  cases 
of  a  wrongful  taking  and  detention  within  the 
latter  part  of  see.  1  of  that  act.  Barber  v.  Arvi- 
stronij,  5  P.  R.  153.— G.  L.  Chamb.— Gait. 

The  second  count  of  the  declaration  set  out  in 
the  report,  was  in  case  and  not  in  replevin,  and 
could  not  therefore  be  joined  with  an  ordinary 
count  in  replevin  ;  but  even  if  intended  to  be  a 


count  in  replevin  under  the  provinioi,,! 
latter  part  of  Mection  I,  it  was  impriii 
facts  being  that  the  action  was  against  ,i 
keeper  for  detaining  certain  liorMex,  ,|,, 
damage  feasant,  and  therefore  a  ease  '■, 
by  tho  law  of  Kngland  replevin  miglit  l„ 
and  in  either  ciwe  the  count  n>ii»t  1,, 
out.     /  b. 
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Akiiithatios  and  Awakd. 

M1SCF.LLANE0US  Cases,  2919. 
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ors—.S'ee  Bankruptcy  and  Insol- 
vency. 


2871 


PRACTICE  AT  LAW. 


^. 


* 


I " 


XXIX.  Pautuulars  ok  Demand  and  Set- 
off—.S'tw  I'AKTICULABS. 

yXX.  Affidavits — See  Affidavits. 

XXXI.  Amendment.s— .SVe  Amendment  at 
Law. 

XXXII.  Ai'PEALs— .SVe  Appeal. 

XXXIII.  CiiAN'iiNt)  A'lToit.NEV— .S'ce  Attor- 

ney AND  Solicitor. 

XXXIV.  Computation  of  Time— .9«e  Time. 

XXXV.  Noi.i.K  I'Ro.sEyii—5t-t; Nolle  pRoa- 
Eyri. 

XXXVI.    MlHNOMER — See  MiSNOMER. 

XXXVII.  IssvE  Book— *«  Trial. 

XXXVIII.  Kecokd— ,SV<;  Trial. 

XXXIX.  Notice  of  Trial— .SVe  Trial. 

XL.  IJefehhino  Cau.ses  from  Superior 
to  Inferior  t'ouRTs  and  Vice 
Versa— .SVe  Trial. 

XLI.  IIkjiit  to  Begin  and  Reply— .S'ce 
Trial. 

XLIL  TRiAL-.S'fr  Trial. 

XLI  1 1.    VeRDICI— .S>c  A  ERDICT. 

|XLIV.  Compromising    Actions — See  Com- 

PROMISINU. 

XLV.  Keplkvin— .SVi;  Replevin. 

I.  CSeneral  Principles. 

Parties  cannot,  by  consent,  ilis|ien8e  witli  tlic 
ordinary  iir()eeeilin>,'s  of  the  mart,  snch  as  jiass- 
iiig  tlie  Nisi  I'rina  rociiril  l)efi)re  trial.  Flint  v. 
HjKijI'onl,  'Pay.  4.S."). 

Proceedings  cannot  l)c  snstained  which  arc  in 
direct  o|ijiositiiiii  to  tiie  trnns  of  a  rule  of 
ccurt,  thdiigli  the  terms  of  such  rule  be  ndt  in 
accordance  witii  the  order  of  the  court,  througli 
a  mistake  of  the  clerk  ;  and  such  iiroceedings 
cannot  be  suiiported  by  a  suhseiiui^it  anieiKl- 
nieiit,  the  ell'ect  of  which  is  not  rctrosjicctive. 
Dui  d.  HiiriiliKiii  V.  Siiiiiiiiiii</'<,  7  Q.  B.  508. 


II.   Process  (Ienerally. 

1.    TiMc  of  U'ril. 

A  bailable  ca.  ro.  issued  in  vacation  must 
be  tested  the  last  day  of  the  preceding  term. 
ArmxtniiKj  v.  Sculull,  3  O.  S.  30:<. 

A  bailable  ca.  re.  must  be  tested  in  the  name 
of  the  'hief  justice,  or  in  his  absence,  in  the 
name  of  the  senior  puisne  judge.  Timc  v.  Me- 
Vi'i'jii,  T.  'J".  ;<  &  4  \ict.— i'.  C-  Macaulay. 

The  abseiicu  of  the  chief  justice  from  tho  pro- 
vincial does  not  make  it  improper  to  teste  a  writ 
of  capias  in  his  name.  H,il/  v.  Siiiilli,  1  P.  1{. 
309.— C.  L.  (  hand).    -Kichards. 

A  (i.  fa.  aj;ainst  lands  wius  tested  in  the  name 
of  the  then  senior  puisne  jnilge  of  tho  court  :— 
lluhl,  that  it  would  be  presumed  to  be  regular 
until  the  contrary  appeared.  Lineii  v.  liont;  17 
C.  P.  IbO. 


Held,  I.  That  a  writ  of  ca.  sa.  testfi  i 
name  of  a  retired  chief  justice  after  hiifs 
Bor  has  been  gazetted,  but  before  acctTiti-  '■  ; 
office,  by  taking  tho  neccisary  oaths  nf  uij."?'' 
wrong;  it  should  be  t^aicd  in  the  nam,, 
successor.     A^cLioii  v.  Jtoi/,  3  P.  R.  '2'X[, 
Chanib.  — Morrison. 

A  ca.  sa.  tested  in  the  name  of  a  ri'tlrt,:  M 
justice   is  an  irregularity  only,  wliich  ij.J 
auicnded  upon  payment  of  costs.     //,., 

Defendant  was  served  with  a  m ijt 
inons,  in  every  respect  a  copy  of  a  writ  ir  -I 
Queen's  Bench,  except  that  it  wastistri 
name  of  the  chief  justice  of  the  Coiiiin,,!/, 
A  judgment  on  default  of  appearaiue  si,;i, 
the  Conmion  I'leas.  in  which  court  tiiu  «r| 
been  issued,  was  set  aside,  with  costs 
Button,   4  P.    R.    309.— C.   L.    Chaml,-J 
ards. 


2.  Service  ": 

(a)  Mixli   of  Scrricc.  ' 

Where  husband  iind  wife  executrix  ar..i 
service  of  process  on  the  husband  (uilv\,, 
cient,  as  well  as  in  other  eases.     Shuli.n; 
Marsh  et  iu\,  Tay.  172. 

The  process  of  this  court  can  only  W 
by  the  sherilf  or  his  oflicers.  H7ii>.;„ 
Folli<n/ill,  !>ra.  200. 

Held,  per  Macaulay,  .1.,  that  in  tliiMl,» 
jiny  explanatory  rule  on  the  subjc.t,  lu;; 
late  .act  12  \'ict.   c.    (!3,  he  could  imt  ii,,_ 
service  of  a  writ  of  summons  irrcj,'uhii,  .j 
servetl  by  a  person  other  than  the  slurij 
deputy.     Lcuch  V.  Jiirvix,  1  C,  L.  Cluiulr. : 

When  the  copy  of  non-bailable  jir" 
differed   in  the  teste  Iroin   the  (rrit'iii , , 
vice  was  set  aside.     .SVo^'  v.    ll<jj\rii«i,  ; 
321. 

^^'her'•  at  the  time  of  service  nf  [irn. 
spectiou    of    the    oiiginal    was   duininti 
refused,   the  service   was  set  asidi'  wi:;, 
ll'.7/<c  V.   Il'((//,(e<  ,t  nl.,  M.  T.  1  Vict. 

The   court   will   not  set  aside  the  mh 
process  for  irregularity,  upon  thi' j^n  iii:; 
was  served  upon   clLf,in<lant   w  hilc  lit  u.^.^j 
ding  tli<'  assi/esas  plainliU'in  aciviLsuitfi 
and  eiiternl  for  trial.      The    C'tlii  nf  Kii.;<i 
Jiroirii,  4  i).  B.  1 1 7.     See  7'/,'o////;.<m;/  v.  (i^j 
q.  B.  40.3. 

An  original  writ  of  sunnnons  at  tin  >ii.; 
was  issued  fi'om  the  County  ( 'oiirt  "ii  til 
August,  ISIiO.  On  the  saii'i!  day  ill  iVikkI 
served  with  what  purported  tobeain|vsi 
summons,  but  containing  the  iiaiiu'  "iT 
plaintitr,  iiisteiid  of  that  of  A.  On  tli  il 
August,  an  appearance  was  enteral  i.\ 
dant  at  the  suit  of  H.  :  Held,  that  tli. 
w:i8  a  nitre  irregidarity,  and  the  ,i|i|«j 
nullity.  Hotn  V.  FniKi  r.  (i  I..  .1.  '.'bi-l,| 
Mackenzie. 


(b)    ]Vruii;i  Parti/  Siiml. 

Where  in  an  action  against  a  fatlurp 
v.'as  st^rveil  upon  his  s<in  of  the  Haiin.'  iiaiil 
appearance  was  entered   and  ilcfcnoc  i 
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1    tlu-  OI'l^Mllul. '.bl 


sci'Vicu  111  (ifivd 

was   ilL'iii:iiiiit.'.| 

sot  iisiili'  wi:ki 


It  uaiilc  the  ht 
Ixm  the  gnuii^i 


111  11  civil  Sim ii 


liiiDiiH  at  tlK'^uiti 


Ii'lil,  that  tlif 


the  siunc  iiutl 


_thc  court  held,  that  a  venhct  for  tho 

J!i^  correct,  an-l  that  whe  her  there 

Kiouornot.  tho  plaintiff  could  not  re- 

Sst  the  son  80  as  to  charge  the  father. 

r^.  Street,  M.  T.  4  Vict. 

men  bail  and  all  subsequent  proceedings 

Tof  assessment  set  aside-^on  athdavite 

te  that  the  defendant's  brother  had  been 

tith  process,  and  that  the  vife  of  defen- 

La  be/n  served  with  the  ^leclariition  and 

fl  „f   pica.      Wriiiht   V.  Irwin,    1    C.    L. 

Ki'Z— Hobinson. 

[eriff'H  officer  served  the  defendant,  who 
d  him  tliat  the  writ  was  intended  forau- 
narsoii.  and  the  officer  took  it  back,  the 
Zi  ^^vceiiig  that  if  he  was  WTong  he 
rconsidcr  the  s.rvice  g.iod.  if  the  writ 
Lrt  it  the  iiouse  of  a  tliinl  person  named. 
Le'r  did  not  serve  the  other  party,  iior 
he  writ  as  dircotcl,  but  having  made  afh- 
il  tlio  service,  the  plaintiff  proceeded  witli 
■  -riie  servioe  and   8ubse(iueiit  pro- 

were  set  asid.!.  Envin  v.  Powkn,  2 
). 
init  (if  sumniniis.  directed  to  .T.  S.,  was  by 
e  served  by  tlie  sheriff  upon  his  son  of  the 
ame  wild  "a  few  days  .after  gave  it  to  his 
the  defendant,  telling  him  that  the  sheriff 
ule  a  lihinder  ;  and  defendant,  .at  his  son's 
L  took  it  to  an  attorney,  who,  upon  de- 
fs  instructions,  entered  an  appearance, 
erwaids  put  in  pleas  :-Held,  that  defen- 
was  suffieieiitly  served,  and  that  the 
ffg  could  recover  against  him.  The  Pro- 
I  Inxiirancf  CuhijMii!/  vf  CaiMtla  v.  Sfiaic, 
3(i0. 

.actii>n  oil  a  inortg.ige,  the  writ  was 
.noil  the  mortgagor's  father,  who  by  his 
attorney,  entered  an  appearance  and 
pd  tlie  siiit ;  and  a  vcnlict  was  taken 
Itiie  mortgagor.  The  writ  liaving  been 
lupon  the  wrong  person,  and  no  notice  or 
"geof  the  proeeediiigs  having  been  shewn 
reached  defeinlaiit,  a  now  trial  was 
Siitlti.-lund  \.  Dliiiilili,  14  U.  1'.  ITif). 


(c)  Seri'lo'.  Ahroittl. 

;i  defendant  served  abroail  aiijio.ars  to 

tlie  iilaintilf  need  not  provt'  Ins  claim 

!..  i*.  Aet,  I.S.")<>.  .H.  3."),  but  may  sign 

tdgment  by  default  as  in  other  cases 

tal.  V.  Filiill,  •-•  P.  U.  •2(i2.  -C.  1*  Chaml . 


folliiwing  Cherry  I'.   Thompson,  L.  R,  ' 

under  see.  44  of  (!.  \j.  V.  Aet,  the 

rniii,-!.-  serve  the  defeiid.ants  residing  in 

witli  jiroeess.   and    sue   tiieni   in  our 

altlmiigli  the   lireach  occurred  in   Kng- 

I  r.iiitraet  being  made  in  tiiis  Province. 

Ill  \.Jiiim.itliil.,  ;«Q.  H. -203. 

lit  for  servico  within  tlie  jurisdiction  was 

|ontHi)iif  tlie  defendants  .at  a  place  out 

jurisdiction.     Mr.  Daltoii  refused  to  set 

be  <erviee,  as  the  jijainfifl'  bad  not  bt^on 

I  the  domicile  of  the   defendants  being 

j  til''  iiiri«dietion  ;  but    he  gave  leave  to 

|nne  jiro  iinne,  a  coiicnrrent  writ  for  ser- 

tlie  jnrisdieti<m,  an.'-nilinoiit  of  the 

er\ed  to  be  mad(i  in  acuurduuco  thuro- 


with.     Metcnlf  v.  Davk  H  at.,  6'P.  R.  275.— 
0.  L.  Chamb. 


{ii\  On  Corporations. 

The  court,  altli.iagh  an  affidavit  was  produced 
that  there  was  no  member  of  the  board  of  works 
residing  in  Upper  Canada  on  whom  a  copy  o£ 
process  could  be  served,  refused  to  allow  service 
to  be  made  on  an  engineer  employed  by  the 
board  in  Upper  Canada,  or  by  affixing  a  copy  of 
the  process  in  the  crown  office.  Shrrwoixl  et  al. 
V.  'he.  Board  of  ]Vorl:s,  I  q.  K  ,517.— P.  C— 
Hagerman. 

The  first  part  of  see.  17  of  the  C.  L.  P.  Act, 
applies  only  to  corporations  whose  chief  ]dace  of 
business  is  within  iJpjier  Cjniada  ;  the  rem.aintler 
to  foreign  corporations.  Where  therefore  a  writ 
of  summons  agaiwst  a  foreign  corporation  was 
served  in  Upper  Canada  upon  the  president,  but 
it  w.as  not  shewn  that  he  transacted  any  busi- 
ness of  the  coTiipany  there,  the  service  was  held. 
Iwd       WilnoH  v.    Tlie   Detroit  find  Milwaukve  R, 

w.  no.,  :u'.  p.  ;?7.-Q.  w. 

The  8t.ation  master  of  a  raib.\' ry  ooniii.any.  the 
head  oliice  of  wliioh  is  not  in  Ontario,  is  not  .an 
agent  on  whom  service  of  a  writ  of  suininons 
against  the  company  can  projierly  be  effected 
under  that  section.  Tui/lor  v.  Tlie  (Irund  Trnrk 
H.  W.  Co.,  4  P.  It.  30b.-(;.  L.  Cbanib.— Mor- 
risou. 

[But  see  now  11.  S.  O.  o.  .'lO,  a.  22.] 


(e)   Ai>jilieati()ii!i  to  fet  Amlfi. 

In  moving  to  set  aside  service  of  procesn  be- 
cause served  in  the  wrong  district,  the  affidavit 
must  state  that  the  service  was  not  ci  the  con- 
lines,  or  that  tbere  '"as  no  dispute  aoout  boun- 
daries.    C'V/.i/cr  V.  T/ioiii/iKtiii,  Si.  T.  3  Vict. 

Wher'j  a  rule  nisi  was  (ditained  to  set  .aside 
service  of  process  for  dcfoi'ts  in  the  notice  to 
appear,  aii<l  the  defect  intoiidcd  to  Ixi  ivlii'il  on 
was,  that  the  notice  was  to  ajipcur  in  the  "King's 
Bench."  insteai'i  .  f  tlie  "(,>uoen's  Boiu.li."  it  was 
held  th.at  the  rule  iiiust  lie  discharged,  as  tho 
irregularity  was  not  suflicioiitly  pointed  out  in 
iL.  Mattliie  v.  Leiri.i,  T.  T.  .">  &  '(!  \'ict.  -P.  C— 
Mae'"")ny.  See,  also  Teller  v.  n'ilmn,  1 1^.  B.  417. 

An  affi  'avit  ni.ade  by  a  stranger,  and  verifying 
the  copy  of  process  olijcctcd  to  by  tbi!  iiif.irina- 
tiiii  and  belief  of  deponent  tliat  the  defendant 
V  s  se;  ved  with  "the  annexed  copy  of  process 
ill  the  cause,  and  no  otlior,"  is  iiisiillicient. 
Hi,:,!/  v.  liroirn  it  <il., !.'  (>.  15.  !»!).  -P.  ('.     .lones. 

Tho  fact  that  a  writ  of  summons  in  ejectment 
in  some  respects  varies  from  the  ini'cipe  on 
which  it  issued,  is  no  ground  for  setting  asiihi  tho 
writ,  for  the  i)rjeci]ie  is  no  titop  or  lu'occcdiiig  in 
the  cause.  llriiiix/i<iire  v.  U/iite,  H  P.  I;.  .'{20; 
Cotton  V.  MeCnlleij,  7  L.  .1.  272.— I,'.  L.  Chamb. 
— Draper. 

Whore  service  of  proces."  was  ilcnied  by  de- 
fendant, but  positively  sworn  to  by  tin;  oll'cer, 
an  ap]dicatioli  to  set  aside  the  sirvice  was  dis- 
charged, but  not  with  Costs.  Contes  v.  J/nriihi/, 
1  C.  L.  ("hainb.  IS.-j.— Polinson. 

See  Metcalfy.  ihirh,  (i  I*.  \l.  27"),  supra. 
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(f)    Waim-r  of  Irreijular  Service, 

If  a  ilefoiul.uit  lie  hy  iuid  allow  plaintiff  to 
take  sovtTal  Htops,  lio  thurel)y  waives  previous 
irregularities  in  the  proceeilings ;  he  should  have 
taken  the  earliest  (ippurtunity  of  cxeoptiiig  to 
them  ;  and  if  he  move  a  juilge  in  elmmliers,  he 
must  state  all  the  irnigularities  he  relies  on,  and 
cannot  afterwards  in  term  resort  to  other  irregu- 
larities rthieli  existed  at  the  time  of  the  iippli- 
f^ntioii  to  the  judge,  but  were  not  then  objeeted 
to.     Arnold  V.  Fisli,  ")  O.  8.  141. 

A  writ  of  summons  was  issued  in  tho  Common 
Pleas,  and  an  appearance  entered  thereto  in  the 
same  court.  The  plaintiff  then  tiled  his  declara- 
tion ni  the  Queen's  I5encli,  and  served  it  with  a 
demand  of  plea  about  the  'iHtli  of  .June.  This 
demand  was  returned  by  letter  by  defendant's 
attorney  on  the  4th  of  .luly,  with  an  acceptance 
of  service  endorsed,  and  no  notice  waa  tiiken  of 
the  discrepancy.  Inti  rlocutory  judgment  was 
sigiieil  on  tiie  liltth  of  .lune,  and  on  the  ."ith  of 
Sept.'Uilicr  notice  if  assessment  was  .served,  no 
pleas  liaving  been  sent  in  the  meantime.  The 
plaintilf's  attorney  was  not  asked  to  waive  the 
judgment,  and  he  therefore  went  on  and  assessetl 
damages  according  to  his  notice  :  -Helil,  on  mo- 
tion iu  tlie  next  term,  that  defendant's  attorney, 
by  his  conduct,  had  waived  the  want  of  aerviee 
of  process,  and  of  appearance.  Witliaiiis  v. 
J{ui;'IJ>  it  (iL,  11  Q.  15.  4-JO. 

Where  defendants'  attorney  received  a  writ 
of  sunmions,  and  enilorseilon  the  original  "  ser- 
vice admitted  ;"  -Held,  that  he  was  precluded 
from  taking  advant.ige  of  technical  irregularities, 
such  as  the  want  of  an  endorsement  of  the  n.ime 
anil  phice  of  abiidc  of  the  plaintilf's  attorney, 
and  the  omission  iu  the  margin  of  the  clerk  by 
■whom  anil  the  place  where  tlie  writ  WiW  i,ssued. 
0!i.-i  V.  /i'(-.«//(,  ,■(  ((/.,  2  1'.  K.  48. --C.  L.  C'hamb. 
— Burns 

Where  the  co])y  of  a  specially  endorsed  writ 
served  on  defendant,  w.is  in  tlie  inside  simply 
a  piinted  form,  with  the  blanks  not  tilled  up, 
but  was  properly  cndoised,  and  defetulaiit  did 
not  move  against  it  until  after  judgment  signed 
and  li  fa.  issui'd  :  llehl,  an  irregularity  only, 
not  a  nullity,  aiul  that  the  application  was  too 
late,  /{ohsiii,  v.  Mrduivai,,  2  l\  11  323.— U.  L. 
Chamb.— Burns. 


3.  MiM<drn  in  Copn. 

Tho  omission  of  the  letters  "  L.  S.,"  or  of  any 
mark  to  denote  a  seal  to  the  copy  of  a  writ,  is 
not  an  irregularity.  Cununiu  v.  Whcilcr,  G  Q. 
B.  .3.-).-.. 

Held,  per  .Mucaulay,  .1.,  that  the  copy  of  tho 
■writ  of  summons,  nnd.  r  I 'J  N'ict.  eh.  (IU,  not  con- 
taining the  name  of  the  signer  of  the  writ  at  the 
bott(Uu  wa.s  not  ground  for  which  the  service 
could  be  .sci  aside,  /.inch  v.  Jan'in,  1  0.  L. 
C'hamb.  l2(t4.--.Maeaulay. 

Where  the  copy  of  tho  writ  of  summons  is 
wrong  in  itsi'lf,  defendant  may  move  to  set  aside  i 
tho  service,  leaving  the  original  unt(Uiehed.      Jh,  ■ 

Wlieri!  the  name  of  the  clerk  iu  the  ('rown 
ofliei;  i.xsuing  the  sumnnms  was  iiuiorrectly  tran- 
scrilird  in  tile  co[iy  :  Held,  no  objection.  Ilo/)- 
l'j//.i\.  /I(i.ik;ti/nr,  1  I'.  I!,  184.  C.  L.  I'hamb. 
— Hobinson. 


4.  Other  Caae». 

The  practice  of  issuing  writs  of  siimj 
blank  by  olKcers  of  the  court,  di.saii|,t. 
Where  a  ground  of  objection  to  a  wiii 
nions  is,  that  it  w.as  issued  in  blank,  ;L 
connected  with  its  issue  must  be  uita^l 
before  the  court,  for  nothing  will  Ihj  jjj 
in  favour  of  such  an  objection.  fi'W„„J 
tt'lii/eet  id.,  3  I',  1{.  320.— C.  L.  Chun,!," 
per. 

Writs   of   (i.  fa.  were   set  aside,  tb 
"executors  of  the  last  will  and  tcstainttti 
M.,    deceased,"    having    been    uiiaiuhf 
struck  out  after  the  issuing  of  the  wntj 
jmtrick  v.    J/iirjHi;    13   L.  .f .  N.  S,  .'i";, _j| 
Chamb.  — l>Utou,  C.  V.  .!•  P. 


III.  Writ  of  Summons, 

1.  Siijninii  tinif  Sciiliiiij. 

Semble,  that  a  writ  of  sumnidus  i; 
12  Vict.  c.  ()3,  was  irregular  if  i,,,; 
Siiiilh  V.  Jii(s/ii(l  ct  ill.,  1  C.  li.  Clwii,' 
Macaulay. 

A  writ  of  summons  marked  in  tliu  mui 
issued  by  "  W.  H.  Pouter,  1).  ('.,'  ,J 
suflieientlj'  signed.     J b. 

A  nuMidamus,  under  ('.   L.  1'.  Ait, -ji 
be  signeil  and  issued  by  the  clerk  ui  ti|. 
Bunhll  V.  Siun/ci;  2  P.  U.  .TJS.  -  I',  i 


2.  Dijicloxin;/  riain/ijj".'<  Adl,-.. 

[See  v.  L.  r.  Art,  If.  S.  O.  <•.,;-,, 

!  Plaintilf  or  his  attorneys  must  stit-: 
of  plaintilf's  abode,  if  rciiuireil,  wh. i  • 
good  ground  for  believing  Iu  does  nut  nv- 
in  the  jurisdiction  of  the  court  within «; 
action  is  brought,  //uiiti/i/on  v.  Tli'ilt'. 
<■(•»  U.  IC.  Co.,  3  L.  J.  70.— C.  L.  Chaii:;, 
Lean. 


3.  Statement  of  Dcjindnni's  /,',.*;,; 

[SeeC.  L.  P.  Act,  li.  S.  O.  .•,;,,, 

A  writ  of  summons  directed  to  iltiVii,j 
residents   of  tho    township    of  'I'lirniii., 
county  of  York,  (the  townshiiiof  I'Didii!.  j 
the  county  of  IVel)  :     Held,   liail,    // 
V.  S/ml  >t  III.,   1  1'.  U,  ;{()7.     ('.  I„ 
Uobinson. 

A  writ  of  summons   will  imt  K.  ., 
account   of  tho   inistatemcnt   of  tin.'  |ni| 
county  of  defendant's  rosideiice,  ;is  n; 
the  Ki  sec.  of  tho  C.    L.    P.    Ait,  .i|ls.| 
vided  the  plaintill'   had    reasoiuiliK  -i,; 
supposing  such  jilace  and  county  Iili 
deuce  of  defendant.       I'lhhuni  v,  I'i 
U  .1.  231.  -C.  1..  ('hamb.-  Bums, 

If  a  writ  of  summons  be  sci'\i.il  wisj 
jurisdiction,  it  may  be  specially  e'n4»n 
•  iiial  judgment   may  lie  enteriii  upmi 
feiidant,  although  he  is  dcscrilicil  iii  !i.i| 
residing  without  the  jurisdictiuii,   . 
13  !,.  .1.  N.  S.  2!)8.    -C.  I.,  t'hamli 
Heversing  6'.  V.,  Hi.  223. 
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ivrits  of  suruiij 
ourt,  ilisajjiir 
on  to  ;i  Wilt  ■ 
Bil  in  blank,  ;i,i 
must  h^}  (.Iti; 
ling  will  1k'  h'I 
jotion.     <lrlm. 
-C.  L.  Cliaiui, 


set   aside,  tli^ 

1    IVlxl  tustllllltu] 

been    iiii:iiu!i 
itr  of  th(j  w  I  It? 

■  p. 


■'  Summons. 

'((/  Scdliiiii. 

)f  summiiiw  ui; 
regular   if   im; . 
1  C.  ii.  (.'hun; 

larkcd  in  thu  in;:. 
iter,  D.   C,"  w, 

('.   L.  T.  A.t,...S 
the  clerliiif  tliqi 

u.  :ws.- f.  (  -1 


aintijl"x  Ail'l,- 
h'.  S.  O.  r.  :,'!, 

leys  must  st'iti'tL; 

re.(aireil,  wlkit  tJ 
i  lij  (liii's  nut  ri'siil 
court  witliiii  w'ai 
•lliton  V.  77(1  'I'lH'l 
b.  — C.  L.  l'liaii:!i| 


1^",  mill  Ill's  !!,.■       ••' 
,S'.  (>.  c.  -. 

lirecteil  tn  dtiital 
lliip    of  Tiiri.nt", 
liisliili  of  'riiniiiUtM 
lllel.l,   l-a.l.     //.- 

:((;:.    c.  l  ': 

I  will  nut  111' situ 
liueiit   of  tlu! 
lesiiloiirc,  as  l\'|l 
v.    Art,  lit  Isl 
I'eas'iiialiK'  ijf* 
111  eoiiiity  t"  lifll 
''llihorii  V.  ''ij|^ 
|1).  -  -liurib. 

■iH  be  survc'l  ra 

1  Bjteeially  I'lulmi 

elltereti  iigililiSl 

l(leseril)i;il  in  ii'l 

}istlii'tioii.    >«"»'f 

I,.  i;!iamli.-)lf 


4.  SjM'cial  Enilorstment. 
)    What  Cffiimt  itxi'j  hr  Imlorml. 
ions  O.I  guiirautees  the  writ  of  summons 
«neciallv  en.lorse.l.     Jon,'.'<  v.   Oirer,  .i 


spei 


on  I" 


Biits  .leliv.,re.l,  but  not  liquidatea  by 
„n  of  defenilaiit,  do  not  eouie  within  the 
-of  the  ('  I-  I'-  Aet  of  18'><>,  sec.  41,  as  to 
;-hich  may  be  specially  endorsed.  When 
•ounts  liav.-  been  specially  endorse.l  and 
Uiei.t  sij,'"ed  by  defendant,  a  ju<lgc  will 
ithc  iudi'MiciitwitlK.ut  costs,  ^f<■^ln>ltl■!/ 
hi,  4  L.  J.  I'S-  -<-'■'-  C'liainb. -Robinson, 
lactidiion  a  merchant's  account,  where 
ijil  cndorsomcnt  claimed  interest:— 
liat  dcfciKlaiits'  non-aiiiiearance  was  an 
the  cliari'e  for  interest.  SlaniUn'j 
T,„miio-  ./.'/.,  4  L.  J.  235. -C.  L. 
-Burns. 

for  intorest  ou  a  demand  for  specific 

id  uliattols  sold,  endor.scd  on  a  writ  of 

is  >i.io.l,  aii.l  cannot  lie  disputed  after 

I  si'Mad  '"  <li^'"inilt  of  api)earancc  ;  but 
aim"  for  interest  is  endorsed  to  gain  an 

fatlvantai,"',  and  judguKint  be  signed  for 
111  a  plaintill'  is  cntitle.l  to,   sueii  judg- 

II  bo  set,  aside,     ^f<<lnl■■<  v.  (Iranil  Trunk 
(i  !,.  ,].  ti-J.— C.   I>.  Cliamb.— Draper. 

endorsement  for  interest  on  a 
.siidorsc  I  writ,  is  in  ge.uiral  a  matter  of 
Iv.  If  it  be  correct,  judgnioiit  goes 
or  it,  without  any  en(|iiiry,  where  the 
cliMi'is  and  the  defendant  ibies  not  dis- 
ii.-Knr.;.  V.  //i"v;v,  10  L.J.  ■.'I3.-P. 
AViNoii. 
B.  iiaving  I  ''"me  lureties  for  C,  tlic 
in'a  suit  in  CM!'  ■,-y.  am,!  who  was  to 
iVeaiK.  were  sued  f<ir  (". 's  default  o.i  a 


p., 
■c — The 


that  it  was  allowed  to  be  entered  by  fraud  and 
to  defeat  his  claim  ;  for  judgments  obtained  on  a 
writ  specially  endorsed  are  for  tliis  purpose  to  be 
looked  ui)oii  ill  tiie  same  light  as  if  founded  upon 
a  confessicm.  Wilumi  v.  WiUini,  '2  V.  1{.  37  b — 
P.  C— Burns. 

An  endorsement  on  a  writ  of  summons  as  fol- 
lows :  "  18(>1,  Dec.  31st.  To  balance  of  account 
due  and  owing  by  the  within-named  defendants 
at  this  date  for  work  and  labour  done  and  per- 
formed liy  the  plaintitt'  for  the  defendants,  and 
at  their  re(iuest,  and  for  moneys  paiil  by  the 
plaintitr  for  the  defendants  at  tiieir  like  reipiest, 
.*ir),!)50.47,"  with  the  usual  claim  for  interest  from 
that  date — was  held  a  sutlicient  endorsemeiit  to 
entitle  the  plaintiii'  to  sign  judgment  on  default 
of  appearance  ;  and  juilgmeiit  was  set  aside  only 
on  payment  of  all  costs,  and  giving  security  for 
the  debt.  Siiinii  v.  T/ir  Ximiiira  onil  JJitruU 
J{a-('r.t  n.    \V.  Co.,  12  C.  1'.  404'. 

"The  plaintifl' claims  Si, .300  for  debt,  and  .$20 
for  costs,  and  if  the  amount  tiiereof  be  jiaitl 
to  the  plaintitl's  or  their  attorney  witiiiii  eight 
days  from  the  service  hereof  further  proceedings 
will  be  stayed."  'i'he  following  are  the  parti- 
culars of  the  plaintitl's'  claim  :  "  I8l!."),  .Fuiie  lOtii. 
Bal.ance  of  accounts  due  from  defendant  to  plain- 
tiff's for  goods  sold  and  delivered  and  money 
advanced  and  lent,  the  items  whereof  exceeding 
in  all  five  folios,  §1129.24."  Tlie  idaintill's  also 
claimed  interest,  &e.  :  -Held,  siilheieiit,  on  the 
authority  of  Hoodsall  r.  Baxter,  1  10.  B.  &  K. 
884,  and  Fromant  r.  Ashley,  I  H.  &.  H.  723. 
MrDoniilifit  al.  v.  Biir/oiiii  <il.,  2  L.  .J.  N.  S. 
190.  — (J.  L.  Chamb.— Drai)er. 

The  special  endorsement  set  out  in  this  case 
was  —"To  amount  of  machines  .'J.'iOO, "  with 
several  specified  credits  for  cash  received  : — ■ 
Held,  sulHcient.  Xmihcni  li.  IV.  <'n.  v.  Littci; 
4  P.  U.   120.--C.  L.  Cluimb.-^,J.  Wilson. 


en.lo'isca  urit,  and  jmlgincnt  signed  for  j      ,f  (.,,^,  ^,.i^  j^  spcci.vlly  endorse.l  for  interest, 
,1,1.  :     Held,  that  tlie  claim  was  not  ,  ^^     „„ji^.^.  ,.^,   „i,.^.,i  j.y  ( ..  p.   I>.  Act,  sec    i T).  may 

ela:m  such  interest  without  sliewiii;,'  the  date 
from  which  it  is  to  bo  calculated.  l\'iirtliiii;iloii 
lioiillim,  ()  P.  H.  (i8.— (J.  L.  Chanili.— Daltoii,  C. 
C.  it-  /*.,  Morrison. 


kt  a  iucltsiiKiit  upon  a  specially  endorsed 

^dl"'    siiiUcd.       lillrllv.    WllilllilJ,     11    0. 

-P.  <;.-  Draper. 

!of  suniiiions  may  be  specially  endorsed 
bftlaiKC  dwe  on  a  bill  of  exchange,  even 
wnie  I'f  tl.e  items  forming  part  of  the 
are  uiilii|ui'!ated,  there  lieiiig  a  balance 
Ithc  hill  itself.  Hunk-  <>/  Moiitrnil  v. 
4  I'.  1!.  331.  -('.  li.  Chamb.  — iMiper. 
CAMC  explained  in  the  next  eiwe. 

Aorsenient  for  the  lialance  of  an  account, 

Jrotfst  eliar^'es  on  an  unacc'epte.I   ilraft  : 

right  as  to  the  interest,  but  not  as  to 

"  ir'i's,    Siiirliiir  V.   ('Iii'<lii)lm,  5  P.  H. 

IL.  niiimh.-Dalton,  < '.  C.  A- 1\ 


(h)  Silffirienri/  of 

I  eiiilni'scnuiit  oil  the  writ  of  summons 

plaintitr  claims   a   stated  sum  as  the 

"  an  aceiiuiit  rendered,  is  not  suHicient 

iif   ileinand.         H'.'M-'.i     v.      liiiij'iilo, 

I  awl  (I'lil. ri.h  II.  II'.  ''./.,  2  L.  .J.  230. 

(haiiili.    I'luuis. 

pent  judgment  creditor  of  defendant 

ituck  i  prliir  jinigineiit  fi'r  insullicieiicy 
fecial  undmseiiient  on  the  writ,  on  wliieli 
nod.    But  he  may  ilo  so  on  the  ground 


Haj. 

arty. 

th. 
'.  It 

day 
109. 

<J.    ll7(r/(   liitunialik. 

A  writ  is  rctiirnabh;  from  the  day  of  service, 
and  the  year  runs  from  tliat  d.ate.  Sirii't  v. 
WUIimiix,  -)  L.  J.  2,VJ.  -(A  L.  Chamb. 

A  writ  of  sumnions  is  returnable  mi 
of  its  service.  VnDroij  v.  J'liirAnii,  4  I 
— C  L.  Chamb. — A.  NVilson. 


IV.  ArrKAiJANcK. 

1.   Ao^/'ci'  to  Ajijimr. 

Tn  a  Eu't  ivgainst  several  defendants,  it  is  Mifii- 
cient  to  .''idress  the  notice  to  apjiear  on  each 
copy  of  tl  '-  [)rocess  to  tliat  defendant  alone  ou 
whom  the  copy  is  served.  7'/ic  llan':  uf  .Muii- 
li-Kil  V.  I'ldmululH  It  III.,  1  (,).  B.  411.  P.  C.— 
Maeaulay. 


2.    U'lii'u  to  III'.  I'll/in  l. 

The  extension  of  time  for  ajipearing,  pleading, 
&c.,  in  certain  cases  to  twelve  dcys  instead  ot' 
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In 


i 
5 


■i 


I  > 


eight,  under  the  Testatum  Writ  Act,  8  Vict,  c 
3fi,  was  not  affected  by  12  Vict,  a  63.  jfnrmora 
Foumlry  Co.  v.  MUkr,  2  C.  L.  Chamb.  102.— 
BuniH. 

Defendant's  attorney  accepting  service  of  sum- 
mouB  has  tlie  same  tiino  within  which  to  appear 
as  if  the  service  liad  been  on  defendant  himself. 
Starra'f  v.  Manninij,  3  L.  J.  10. — C.  L.  Ghanib. 
— Burns. 

An  appearance  is  in  time  if  filed  while  plain- 
tiff i.s  eiiti'ring  judgment,  so  that  it  be  not  fully 
si^ed.  IlitrrU  v.  Am/n  wn,  3  L.  J.  31. — C.  L. 
Chand).  -Hagarty. 


3.  P roeectlinij  without  Appearance. 

Whore  a  declaration  was  served  on  an  attor- 
ney, wlio  liad  not  appeared,  and  no  appear- 
ance was  entered  at  all,  l)ut  the  attorney  tfid  not 
deny  that  be  was  actini;  for  the  defendant, 
ftnd  i\v'  jilaintilf  afterwards  signed  interlocutory 
judgnicut,  tlie  court  set  aside  tlio  proceedings 
withniit  costs,  but  stated  that  they  would,  on 
application,  make  the  attorney  pay  them.  Dobie 
V.  Mi-Fiirlaiie,  2  (.).  S.  285. 

Wlicn  there  were  two  defendants,  one  of 
whom  appiNired  liy  attorney  an<l  tiie  other  did 
not  a|i|iear.  but  tlu'  declaration  and  other  papers 
for  both  dcfondanta  were  served  on  the  .attorney 
for  tlu;  one,  the  court  held  the  proceedings 
irregular.      //«//'  v,  MiLi'itn  <-t  al.,  5  O.  S.  69. 

An  interlocutory  judgment  signed  without  ap- 
pearant;e  was  set  asiile  after  a  year,  tlie  proceed- 
ings being  v.ud.  Lmif  v.  Mc])i)ni!'  5  0.  S. 
335. 

Tf  tliTc  was  no  a])pear.anco  Ciitcred  for  the 
dcfenil  int,  pripcceilings  were  void,  and  not  merely 
irregiiUr.     XU-lu,!  v.  McKidrqi,  E.  T.  2  Vict. 

A  defendcint  whose  plea  is  a  nullity  cannot 
object,  as  a  ground  for  setting  jisiile  an  inter- 
locutory jud, 'incut,  signed  after  such  ])lea,  that 
there  i.^  u"  ajipearance  entered.  Bmonttr  v. 
Davii,  II.  T.  2  Vict. 

A  summons  specially  endorsed  was  served  on 
two  cK'fcndants  on  tlie  7tii  of  December,  an 
aiipcarancc  entcri'd  on  tiic  14th  for  one  only,  and 
judgiiitiit  signed  against  Ixith  on  the  I'.tth  as  if 
no  a|)pi'araiice  ha<l  l)eeu  entered.  A  li.  fa.  was 
given  to  tiie  slieriir  on  tile  13th  .lanuary.  The 
(tefeiiilaiit  who  had  appeared  applie<l  in  Mr.rcii 
to  set  A^'uXi.'.  i\w  jiidgiMciit,  *c. ,  on  atfida\  it  that 
he  VMS  not  aware  of  its  jiaving  lu'en  signed  until 
the  4th  of  that  Mioutli.  Th<>  dejiuty  sheriff, 
however,  ill  answer,  swore  tliat  a  few  clays  after 
receiving  the  ,V.  fit.  he  informed  tliis  defendant, 
who  i(  plifil  tiiat  lu"  would  endeavour  to  arrange 
it:  lltid,  tliat  tile  judgment  umler  the  facts 
shewn  was  not  a  nullifv,  and  th.at  defendant  was 
too  late  in  liis  application  to  set  it  aside.  I''nder 
the  old  pr.ictii'c  a  judgment  entered  witluuit 
appeaiMinc  was  a  cullity,  defendant  not  being  in 
court,  but  under  the  ( '.  L.  I',  Act,  he  is  deenuMl 
to  be  III  court  after  the  time  for  appearance  has 
cxpind.  liiiiikoi'  I'/i/nr  Ciiiniilii  \\  I'diifiir/ii.i  ft 
ill.,  2  r.  li.  ;{S2.'    C.  L Chamb.     Richards. 

Until  after  ap|iearaiice  a  d(;feiidant  has  no 
attiprney  in  the  cause,  and  an  atlidavit  by  a 
jiers.m  calling  himself  ^<ucll  was  therefore  -Hehl, 
lusullicientto  suiiport  an  application  to  change 


the  venue.  Hooil  v.  Cronkriti;  4  I',  pi 
— C.  L.  Chamb. — Draper.  Comnieiitiil  I 
Atturiii'i/'tti'iifral  v.  McLudiUu,  5  1'.  l;  ■! 
C— A.  "Wilson. 


4.    Wlfii  enfo.retl  without  Anth 


or,/ 


Where  a  plaintiff,  without  serving 
accepts  the  appearance  of  an  unautlioriftj 
ney,   the  court  will  set  aside  the  pruifcfl 
although  it  is  not  shewn  that  the  attorti.T? 
solvent.     ManKcy  v.  Hiipvlji',  5  C.  1>,  \;^] 

Assumpsit  against  A.  &  B.,  two  l.n.fL 
maker  and  endorser  of  a  note.     .\  vcri  • 
judgment  having  been  (dit.aiued,  and  D  j  J 
seized,  he  appliol  for  relief,  stating  in  li|,,.J 
that  he  hail  never  endorsed  the  note,  aiijl 
nothing  of  the  action  until  seizure  .i|  In. 
Upon  the  attidavits  it  was  uncontiMdi,; 
he  had  received  no  notice  befon^  acti m  ■. 
and  had  been  served  with  no  writoidtl,.- 
in  the  cause,  an  attorney  havini;  aiin.  • 
both  defendants  by  A.'s  instructions; 
swore  positively  to  B. 's  endorsenu  nt,  ,• 
h.;   had   instructed    him   to   have  sii.i 
ance   entered.     Under   these  eii'iinnsti 
service   of  the  writ  of  summons,  auil  a; 
tjueut  proceedings  ;vs  against  H.,   witc  .• 
without  costs,  H.  undertaking  to  brii::;. 
for   anything  done   under  the  /i.  1)1" 
el  at.    V.   JhiH  ct  at.,  2  1*.  R.  2(j'.~P.'r,i 
ards. 

Where   an  appearance   was   entiTcl  -, 
authority,  of  which  defenilants  wiri>  ,nf,- 
nuide  no  .application  until  after  tri.il  :    jj. 
late.   AV;T  1 1  ((/.  V.  .]fiilpi(.s  it  nl.,  2  I'  1' 
P.  C.~Hurns. 

]>efendant  being  ten.ant  was  servi.^.! 
writ,  which  he  handed  to  II..  his  lan.lliipi  J 
took  it  to  his  attorney,  who,  iiist ',i.i  n;  J 
leavt  for  H.  to  .iefeiid,   entered  .m  i|,..'. 
in  defenilant's  name  without  his  ;nul,ir| 
verdict  having  lice  obtained  again  i 
tiie  judge  icfused   to  interfere,   biitltit; 
his  remedy  against  his  lani"ord  and  tt,( 
nej".     Miintii   v.    Schi  nm  rhuni,  2  1',  n.j 
CJ.  L.  Chamb. — Burns. 

C.,    one   of   sevenil    defendants,  aii[. 
attorney,  but  no  notice  was  taki'ii  nt  ii- 
titf 's  attonie;, ,  because  the  attorney  fur:;! 
defendants    had    appeared   ami   iilciilrij 
C. 's  attorney  having  ascertaincil  tlii'rr?v| 
tied  the  plaiiitiH"s  attorney  that  \w  Ii.i.Ijl 
but  did  nothing  more,  and  plaiiitilf  t"(l 
diet.    The  allidavit  of  (".  nut  sluwiii.'.;' 
merits,  a  new  trial  was  refused.     Suntk  v  | 
et  ill.,  13  C.   V.  4:10. 

Wliere   a   defeinlant   li.as    bctMi    sit.xI 
process,    and    an    attorney,   witlmiit  ,13 
appears  for  liii^i,  the  ccuirt  w  ill  n.it  intiTirsj 
attorney  is    solvt'nt.      If  the  attnnuy  t«| 
vent,  the  court  may  relie\e  dcfoiicliiiii  J 
table  terms,  if  he  has  a  defence  mi  tkti 
Where,    however,    it   appears   that  till 
brought  by  colliisi.,n  between  p!;iiiitiirniij 
ilant  to  enable  di'feiiilant  to  cli.  1!  lib 
a  judge  will  not  interfere  siiiiinumlyl)< 
the  appearance,  and  thus  assist  tluiiimw 

Euriietration   of  a  fraud.      ]\'iii-l'i/  \.  " 
.  J.  2y4.-C.  J..  Chamb.— Mclean. 
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vikriti',  4  1'.  f  j 

CotnniLiitiil  iif 
ichliii,  5  1".  It,  :|* 


thout  Aitlhor'tt.i 

)ut  scrvinu;  ilo; 
an  uiiantliiri/, 
wide   till:  ])r(i ,. 
hat  the  attorn. 
(yV,  5  G.  P.  l;t4. 

(k  B.,  two  Ln-  . 
note.     A  vfM 
itained,  and  li , 
f,  stating  in  hi-  ,- 
jil  the  ncitc.  ai 
,il  seizure  ul  h,. 
18   uncnntriidirv 
;  before  ai;tioii  ■• 
1  no  writ  oiotli.- 
sy  liavinu'  .iiiii.  ■ 
i  iiistruetiiiiis; 
endorsenii  nt,  i 
to   have  su'  1, 
;hese  oiniiiiisti 
lunnionn,  aucl  ailj 
ii'.st  H.,  Were 
akinj;  to  liringuoi 
er   the   li.  fn. 

w  K.  'jc.  -r.  f  1 


e  was  entiTcl  - 
■ndants  wcri'  n : 
il  after  trial  :  li 
!)/(.<  .7  «/.,  'J  1'.  i;. 


it 


was  nervu'l 
r.,hislaiidl..r,l. 
who,  inst ';iil"ij 
ntered  an  \|iji 
loiit  his  authii 
led  aL;:iin.,i  'Xti 
rfi're,  Imt  Itii; 
in<"oril  and  I 
rhoni,  •->  I'.  R.1 

fendauta,  nppeiiJ 
as  taken  (if  itWl 
le  attorney  fiirtlsi 
Uid   Jileiiiiri  il 
rtained  tlu'rr 

that  lu'liii.hii 
nd  ]ilaintiir  l>\ 
not  tdiewingsnli 
fused.     .S'l/iirtv 


las    lieen    scrvr 
ey,   witliiiut  M 
t  will  nut  iiiUnsflj 
the  attiiriii'V 
L'\e  defen'laiit ' 
d(,-fence  nil  tlir^ 
Hiears   that  tlitj 
Veen  (ilaintilf^ ' 
to  I'lii  <;  liism 
•  Hunitmvrily  \i\ 
assist  tlui* 

— Melitan. 


i„n  a.'ainst  three  mrtnen.,  upon  notes 

'CK'aredm.the.Mth.,fMand,.  for.ll 

^,,1,1  t-    lii-^  ""Iv  instni.'tions  heing,  as  he 

8r on  ..ne  of  then.,    to  defend   for  tnne 

foo.li    C      another  defendant,   appeared 

Vtorn'.v   ■•^•.  «'"'•  ""  t'"'"tli  April,  iioti- 

Uaintllis  attorney  to  serve  the  deelara- 

ftll  .Iher  papers  on  hnii,  m  that  the  pro- 

w.mld  he  moved  a;:ainst.       He    heard 

l,„„r..    iiowever,   until  after  hnal  jiidg- 

h  ich  «.is  eiitere.l  on  the  V.Mx  of  April,  a 

Lviii"  I'eeii  taken  on  the  same  day  upon 

9i>'md  liyC.      Wlieii   the   deelaration 

io,.;.,veddid  not  appear:      lleM,  that 

■<liM"s  against  <!.,  .suhsefpie'it  to   the 

tee  .nlered  hy  S.  for  hini,  must    he  set 

lith  costs.     Cl'fi'k  V.  (liill>r<iil/i  if  (II.,  _'4 

a  pliiiitill  had  served  only  one  of  three 

nt»   \vli",  witliont  authority,  directed  an 

See  to  lie  entered  for  all  three,  anil  the 

obtained   a   venliet.      Held,    that   the 

nu8t  l>e  set  aside.     /{iMsitr  v.  ]\  i.slhn,ok 

\  C.  1'.  'Ji. 


|i,V/.'/'"'  Ii-nijiilanlij  lit  h'li'iriii;/. 

ihf.ndant  appeared  l.y  attorney,  Imt 
■nian.r  pap>r  was  ni'slaid  in  the  erowii 
L\  tlie  plaintitV  .nteieil  an  appearance 
bte  and  served  a  declaratimi  on  defeii- 
1(1 1'lnicccded  to  linal  judgment,  the  pro- 
iwVic.-et  aside  for  irregularity.     Jo/an 

i  the  (lefenilant  appeared  l>y  att(prney. 
hlai':till' having  overlooked  it  eiitereil  an 
hce  \"r  luni  per  statute,  and  served  the 
ioiM>n  iiiinself  iiersoiially  :  -Held,  that 
flgniciit  liy  defaidt,  and  notice  of  assess- 
til  (in  iiim,  lie  wa.-.  to<i  late  to  (dijeet 
ejularity.     Kili'iiiiii    il  <il.  v.  Koj'er, 

KjiiiaiKO  without  a  suflieieiit  .address  is 
lilv.  I'll"  address  of  a  defend.int 
i;.  iiersdii  need  not  he  stat'd  in  a  sepa- 
doriiidiiin  if  It  sullicieutly  a|.pears  in  the 
lie.i|.|iearance.  ,/(/;«.< v.  <.'/•((/•,  3  L.  .).  !M. 
:;banih.     H.igarty. 

)  an  aiipcarance  was  hy  mistake  emlorsed 
Utters  (',  ( '.  hy'lefeiidaiit'.*  att<iruev, 

,  with  tlio  deputy  clerk  of  the  erown, 
rlsii  tile  cii'.inty  cl.rk,  wl'.ich  endorse- 
wl  the  clerk,  and  e.tii.seil  him  to  tile  it 
iCi'iinty  I'liiirt  ji.ipei-.,  and  the  plain- 

Un  Ml  ainiearance  sigiie;!   judgment,  the 

I  Wii-'   set   aside   on    1-L:Vnieul  of    costs. 

AV/.i-Zm,  :i  I..  •!.  10'.; -C.  L.l'hanih.— 

Id  nil  upiieaiaiicc  under  the  door  of  the 
Jo  deputy  clerk  nf  the  crown  during 
■n,  iir  haiiilhig  it  til  hint  in  the  street, 
■line  entry  nf  the  appearance.  Such  " 
■■Diittd  lie  encouraged  under  any  eir- 
ks.  ili-'-yy.  Sliirn/it  a!.,  10  L.  .1."  Ii4,'». 
phanih.     hrapei'. 

|)ear,iMce  entered  hy  attorney  for  an 
fendant,  III! //f'w7i(<fi  aiiii/  having  lieen 
I,   is  a  nullity,    nut    an    irrugumritv. 

I  V.   .l/..V(/<,„;   4    I'.    K.   240. -C.    L. 

|-Hagarty. 


As  to  mistakes  in  the  Crown  otHee.  -.V<r 
Ckown  Okku'K. 

7.   A/i/><:iir(i)ic<'  III/  Sliiliilc. 

[Aj)l>i'Hriliir>'  hi)  iilaiiilifl'fuv  ili'/etn/iiiil  ivliirh  M 
!  Ihi'  .iiinii'  thiiiij  111  iiiijiriiraiiri'  III/  nfiitiili'  itiid  cmii- 
!  ;/(()/(    liilil,    (.f    ilixiiilimil    iritll    III/    ('.     L.     P.     Acl, 

li.  S.  <).  i:  .'ii>,  .1.  i:.!.\ 

j  Kntry  of  common  hail  for  a  defemlaiit  arrested 
1  was  void.     Kiiiinlz  v.  Camvron.  2  O.  H.  1220. 

!  After  appearance  per  statute,  jilaintilT  IkiuiuI 
1  to  notice  defendant's  attorney,  (loiirhii/  v.  Mr- 
I  I.I  nil,  t)  ().  S.  7!>. 

Kntered   without  adidavit  of  service  of  writ. 

Coiiifiii!/  V.   /ili/cli,ir  it  al.,  H.  T.  .5  Vict 1'.  C. 

"McLean. 

Time  to  tile.  Fnrri'Mfir  v.  (Irnfiam,  2  ().  S. 
3(;'.»  ;  <  'iiiiihi  V.  Miijfiitt,  rt  Q.  B.  4.">0. 

Filing  before  process.  Joliiisoii  i/iii  liun.  v. 
WiKliruiiki',  1  ('.  I/.  Chanili.  .'54.     Macanlay. 

An  omission  to  enter  sueli  ajipearaiice  was  an 
irregularity  merely,  cured  hy  waiver.  Saulilhui 
v.    r)V/'7(,  2('.  L.  Chainl).  I().\     Hums. 

SeniMe,  not  necessary  to  enter  an  appearance 
for  defendant  in  signing  judgment  on  cognovit. 
rolijn-  i-l  III.  V.  MrCiilliiiii,  1  1'.  n.  X<'2.  ('.  L. 
t'hanil).  —  |{oliins()ii. 

See,  also,  />or  d.  ^Ii'Liiui  v.  Mf/)niHilil,  ;i  Q. 
15.  120  ;  linili/i>i  v.  r.(.«s  4  Q.  B.  127. 


8.  (nlin-  Cimeif. 

It  was  irregular  to  issue  process  from  the 
prinei]ial  olhce,  and  to  give  the  ilefeiulant  notice 
to  ajipear  at  a  deputy's  oliiee  in  an  outer  district. 
Furxi/lli  V.  llurtireUit  nl.,  H  (».  S.  439. 

When  it  was  shewn  that  before  signing  judg- 
ment iiiuler  ('.  L.  P.  .Vet  of  IH.'iCi,  sec.  1)2,  the 
plaintiir's  attorney  had  seen  the  entry  of  the 
apiiearanee  in  the  proper  book,  and  the  apfiear- 
aiiee  |ia)>er  itself  :  Held,  that  the  omission  to 
give  notice  of  such  apjiearaiice  was  immaterial, 
and  the  judgment  was  set  xside.  Lniinrk  niiif 
Dniiniiioiii/  Plunk  Kniul  ('u.  v.  Hofliinll,  2  L.  .J. 
22!).     t".  L.  t'hanib.     Hums. 

Where  the  writ  might  have  been  specially  en- 
dorsed under  si'c.  *'il,  ('.  L.  1'.  Act,  IS.'iti,  but 
Wiis  not,  the  declar.iliou  should  be  tiled  with  a 
notice  to  plead  endorsed,  and  the  judgment  by 
default  tluTioii  slmuld  be  ly  nil  dicit.  •Vndtho 
usual  judgnu^ot  by  dT'fanlt  for  iion-aiipearaiiee  to 
a  specially  endorsed  writ  sit'iied  under  such 
eireuinstaiices,  is  irregular.  h'ii/.t  v.  Min-jilii/, 
5  \j.  .).  228.-- (!.  k  t'hanib.  -Itiehards. 

N.'  ve;:i!>:  iieed  Im"  statetl  in  tlu'  inirgin  of  ti 
jiidgineiit  roil  .  ;>  default  of  aiipearance.  Hunk 
nf  .Mniih-iiil  V.  liii'-rUuii,  4  1'.  U.  331.— C.  L. 
Cluunb. — Draper. 


VH.    .It'IHIK   IN    Cll.\MHEK8. 

1.  Powcr.^  of. 
(a)  iliufraUi/, 

\Sii'  u.  .s.  (>.  <•.  .?.'», .«.  :;,  I'l  Hfii.\ 

A  judge  ill  chambers  liiui  a  diseretifinary  power 
08  to  the  materials  on  which  a  summons  may  bo 
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issueil,  and  is  not  Imiuid  to  be  as  pivrtiunlar  in 
this  ruHpeut  aa  tliu  court  would  he.  ('luimlx-r- 
tain  el  „/.  v.  Wuuil  vt  itl.,  1  1'.  J{.  l'jr>.-t;.  L. 
(Jlianil). — Burns. 

He  has  no  power  to  order  the  weekly  allow- 
ance for  ](risonerH  charged  in  exec^ition  on  Knal 

process.     //'(/"  V.  Milriii,    I  (,'.   L.  Ciianih.  25. 

Macaulay. 

Ho  may  make  an  order  on  a  deputy  clerk  of 
tlie  crown  to  refund  costs  improperly  received. 
MrfiitvMh  V.  Pollork,  2  C.  L.  Chain!).  20t».  — 
fiurns. 

The  court  or  judge  may  determine  whether  a 
case  lie  within  tiie  Extradition  Treaty,  and 
a  judge  in  chamljurs  has  power  to  review  and 
decide  on  tlie  sutficieiicy  of  the  evidence  returned 
by  the  committing  nwigistrates,  or,  if  necessary, 
to  hear  further  testimony.  Jtij/ina  v.  Tii/ilifi;  1 
P.  H.  1)8. —C.  L.  (;hamh.— Macaulay. 

The  court  jmssesaes  tlie  jurisdiction,  upon  the 
application  of  a  snlisecjuent  judgment  creditor, 
to  empiire  into  the  bona  tides  of  a  prior  judgment 
obtained  on  a  specially  endorsed  writ  against  the 
same  judgment  debtor,  and  to  direct  the  trial  of 
a  feigned  isstu^in  order  to  inform  the  conscience 
of  tl'ic  court  as  to  fraud  or  bona  tides,  i^liin  v. 
Kli'iii,  1  L.  .1.  -J'Mi.      V.  ('.      llagarty. 

A  common  law  judge  may  refer  for  taxation  to 
the  i)roper  ofhcer  ot  the  Court  of  Chancery,  a 
bill  renaerod  by  solicitors  for  services  rendered 
in  that  court,  /ii  re  WiImih)  und  Hector,  0  L.  .1. 
132.     V.  L.  Chamb.      Draper. 

Quiere,  can  a  judge  in  chambers  rescind  his 
oriler  for  a  hal)eas  corpus,  or  (piasli  tlie  writ  itself 
on  the  ground  that  it  issued  iinprovidentlv.  hi 
!•,■  livM,  ;i  i".  H.  .SOI.— C.  [,.  Chamb.  -1.  \Vils(m. 

In  ejectment,  the  tenant  in  possession  neglect- 
ed to  notify  liis  landlord,  the  defendant,  and  tlie 
plaintitr  issueil  an  execution  anil  took  possi'ssioii. 
The  juiignicnt  having  bei'U  set  aside  by  a  judge 
in  chambers,  and  the  landlord  let  in  to  defend 
on  tenns  :  -Held,  he  had  power  to  make  such 
order.      Tin-/,;/ v.   U'i/fiinii.iiiii,  MM'.  V.  -tS\. 

He  Ims  no  jurisiliction  at  common  law  or  tinder 
the  C  \i.  v.  Act,  to  ilischarge  a  defendant  from 
ciistoily  under  a  ca.  sa.,  on  the  ground  that  he 
had  no  intention  to  <|uit  ( 'anaila  when  the  ca.  sa. 
was  issued.  Jimilc  u/"  Mmilniil  v.  CiiHtihiH,  2 
h.  J.  N.  8.  18.— C.  L  Chand).     J.  WiUon. 

A  judg(!  in  chambers  has  jiower  to  (U'der  the 
plaintill' to  bring  in  the  record  and  enter  judg- 
ment, or  deliver  it  to  thi!  defendant,  when  defen- 
dant is  entitled  to  costs  because  the  verdict  is 
within  t'.u!  jurisdiction  of  the  inferior  court. 
Civii.HV.  iVaterlioiiHe,  '.\  V.  \i.  ;'',7.--(".  {,,  Chand). 
— Morrison. 

An  attachment  .igainst  an  absconding  debtor 
issued  by  the  order  of  a  ju<lge  in  cinunbers,  may 
bo  set  ivside  by  another  ju<lge.  Iloirlmul  rt  ill. 
V.  A'oin,  25  (,>.  H.  4(i7. 

Held,  that  the  absence  of  any  express  pro- 
visions in  C.  S.  I'.  C.  c.  25,  for  setting  aside  a 
writ  of  attachment  against  an  absconding  debtor, 
does  not  prevent  the  er)urt  from  doing  so  in  the 
exercise  of  its  common  law  power  over  its  own 
process  ;  and  that  such  jxiwer  can  also  be  exer- 
cised by  a  judge  in  chamhers  as  the  delegate  of 
the  court,    Jcckfon  v.  Handatl,  24  (J.  P.  87. 


A  ( 'ounty  Court  case   had   beer',  trin 
assizes  under  the  A.  J.    Act,   lS7t, /•I 
plaintitr  got  a  verdict,  ami  the  pl;ii„t||t| 
ney  obtained  the  record.      I>efendaiit< ^ 
applied  for  an  order  to  deliverit  up  t.,.. 
of  Queen's  Bench,  to  enable  him  tu  in,,?, 
the  verdict.     The  judge  in  chainluT,  ,J 
he  had  no  jurisdiction  to  make  sui'li,,^! 
(bounty  ('onrt  judge  made  an  orilcrf.J 
livery  of  it  to  the  clerk  fif  that  coiirt,  atij 
proceedings  until  next  term.     /;■(,•/,', 
7  P.  R.  100.— C.  L.  Chamb.— Dnlton  . 


2.  Clirk  o/tlip  Croini  nnti  p:. 

The  clerk  of   the   (^^necn's    IVii.  !i  . 
chambers  has  clearly  jurisdiction  (.ii|., 
apiilication  to  set  aside   proceciliinjs 
magistrate   brought  before   conviiti.i 
under  C.  S.  V.  C.  c.  12().     Doinlhi^- 
P.  K.  225.-C.  J..  Chamb.— DaU„n,  r 

In  an  action  for  breach  f)f  w.irran; 
false  representation,  on  the  sale  nf  a,-, 
sel,  as  to  her  i)ower  and  a|)eeil,  tlieclenl 
crown  in  chandlers,  acting  under  soc. ; J 
Administration  of  .lustice  ,-\(t,    js^:; 
the  case  to  be  tried  by  a  judge  with   ■ 
On  motion  in  term  to  set  aside  sii, 
Held,  that  the  clerk  had  power  tn  ■» . 
that  the  court  would  not  inte'f.iu  «|. 
ercise  of  his  discretion.     Jiininli  v  y. 
C.  P.  443. 


',i.  Ot/iir  Ciixis. 

Se  ible,  that  where  an  interlnciitnn  J 
has  t)een  signed  anil  the  plaintilf  is  |.rr 
his  assessment  of  dam.agtis  in  an  mii , 
a  judge  in  chamlicrs,  upon  an  apiilii,-,; 
mediatidy  before  the  assizes,  w-'i  ii„t 
ti  let  defendant  in  to  plead,  but  wil 
jiavties  to  the  judge  of  jissize.  Iiilh,ir,\ 
it  «■/.,  4  Q.  B.  ;U(). 

.'i.  judge,  on  an  application  to  s(t;bv| 
nunt  signed  for  want  of  appc:ir.iiia. « 
tr '  the  merits  of  a  case  on  ,ittii|,iv:t 
in.iy  projierly  receive  and  coiisiijir  ,\ j 
itlidavits,  so  as  to  be  able  toc.\iiiis(  u 
on  all  the  nnitters  properly  beloir  Innu 
relief  if  he  thinks  tBe  facts  WU\\\  \\\%\ 
it.  ISiiiik  of  Mniilriiil  \\  J/nnrinii.  if 
— C.  L.  Chamb.  —Draper. 


to 

Mi 


VIII.    SUMMONSKS. 
1.     KlllltlilKJ. 

A  summons  for  a  writ  of  eiii)iiiivii«; 
eiicitlud    "plaintill"  and  "  dcftiiiLint. 

''dIIiiJi-    v.     (illllll)ir    il   ill.,    I    (    .    I,.  I  im 

Macaiday. 

A  summons  to  sot  aside  nn  intdi'HDU 
ment   was  discharged,  being  wiinijiliJ 
and  tile  irregularity  in  signing  jiiiigm 
heeii  cured  by   defendant's   laciiw,  1(| 
itiil.  v.  IliiHi,    1  C.  L.  Chamli.  INI 

A  summons  in  idianibors  is  invrdvi^ 
ing  to  bring  thei)arties  l»eiore  the  jiilf| 
rule  as  to  entitling  is  not  so  strict  .i8i: 
to  ruhis  nisi,   &c.     Therefore  whm 
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■2HSC, 


'roirn  iiii'i  I': 


not  inti"f.'ie  witi^ 
1.     Bc-iiiuii  w  'l,^ 


•:isu  oil  .iHid.ivl 
Jiuiil  foiisidiT  til 
|il)lc  tocxtniscvj 


t'ju'ts  tii'ldi'i!  Iiiai 


MMMONSKS. 


Ii(l<;  nil  iiitdknH 


IChuinl).  IH'.'. 

ImrH  JH  MU'nlvi^ 
1  Unorc  till'  jniijii 

Lit  SI)  sti'ic'M«a 
lurcforc  wkrt* 


Cliiiiiil>fi-lai'i  otftl.  r.  Wooiletal.,  it 
suMlcieiit.     Am  or.ler  must,  li"»uviir 
V  c'i.atlcil.     Cliiiiiihtrliiiii  it  III.  V.  I>  otxl 
i    It    |'l'>  -C.  I-  CliHinb.  '  Burns. 


;{.  K'lliiii/inij. 

ku\r\  '<:•  fnrinrtl  •''•joi'tions  to  affiilftvita 

lippli.  atiiiii  for  ii  writ  of  trial  which 

ulapv.l   until  tliu  last  .liiy  for  olituiii- 

trif.  -hHiilil  not   ill   ><eiifriil  lie  allowud 

iillir  siicli  niliii'gi'iiiL'iit.      'I'lii/li'i-  V. 

L.  ,1.  l.'U.— <-'.  1*  L'iiaiiili.     HiigJirty. 

urities  in  tfrliiiioiil  ni.i>lit.(itioii.s,  wliert; 

10  iiifiits.  taiiiiot  ill  >,'eiiiial  Iw  runie- 

ei  I  .luiiiifiit  of  a  sMiiiiiioiiH  will  not 

for  till-  piiriMSu  of  riiiiifilyiiiK  thtiii. 

i\  Tmilli;  :»  I-  ''•  l***^-     •-'•  '-  *'l"""'*' 

DU. 

fcmcnt,  (leftiiilaiit  on   l.'ith  SepteniUer, 

an  onltir  for  tliu  lamllord  to   iipiiear 

iti;i(lv.rt(iitly  ooiitaining  a  stay  of 

r.      ( 111  tlif  -i'tl'  Si'iitt;iiil)cr  ilffiMidant 

'  ilulav,    and  ijiioiuisod    tliat    jilaiiitiir 

i  beairi'iU'il  tiK'ii'Uy  ;  on  tlio  (Itli  Ot'to- 

btf  to  say  Ik-  would  i((|iiire  to  jiiit  in  a 

cf,  anil  iiidlialdy  apply  to  put  oil'  tlii; 

(the  Vth  ()itol)i'r,'lii.'  olitaiiK-'d  a  miii- 

tliut   jinriHiSf,  wliicli    was   scrvud    in 

■ind   cnlaij.'1'd    till   tli'^    KHli   Octiditr, 

a  stay  of  procii-'diiiKs,"  and  was  on 

1  Octolicr,    till'   I'oniniission   ilay  of  the 

kaiii  cnlarKi'd  till  the  l.'th  Octolier,  and 

|tl\  alandoiR'd  :     Held,  that  it  wa.M  tliii 

ler  the  liivuni'itaiKus  a«  if  never  oli- 

Id  tliat   a  verdict  nlitaiiied  liy  iilaintitl 

\a  pindenuy  of  tlio  stay   was   regular. 

\  on   terms,  was  jjiveii  to  defendant  to 

I  the  merits.     /■'''  I'l  v.  Lii-iiiiiMiiiie,  i  I,. 

llO.     r.  (-'.-  Hftgaity. 

XMiiuii,  '1:>  Q.  H.  '-'4,  p.  '-'887. 


4.  Ollur  ('iiMi-M. 

Jons  Kfaiited  ill  vacation  returnalile  on 
1  falls  witliin  the  term,  will  he  liiildo 
'  the  judge  who  granted  it.     Mnxiuii 
'^•luii,  T.  '1'.  -Ik  :\  Viet, 
to  get  aside  the  copy  of  nniendod 
tiie   Berviee    thereof        Held,    good, 
pjeetioiis  to  the  wording  of  the   simi- 
uhd.     EilmiiuiUim  v.   Soitt,  I   I',   li, 
Maeaulay. 

til  not  prei hided  from  firoceediiig  on 
I  because  one  hail  been  already  taken 
urved  on  the  op|iosilt!  )iiirty  for  the 
e,  hut  owing  to  a  defect  had  been 
.I'.A'.i.v  V,  Milhiintiiil,  •-'  ('.  L. 
--liriipir. 

bohh  iiiiived  with  costs,  if  diHohartrcd, 
n\  Willi    ecwts..      liii-kil    it    III.    V. 
.1.  I.'.    OJJ..  Chamb.     Draper. 
I  is  no  stay  of  proccedingK  unless  so 
DOtil  retuiiiahle.     Sunn-ii  v.  /{ii/mIJi', 
b1).  Ii.  "Maeauluy.  j 

Mt  generally  speaking,  a  siimnioiiH  | 
■  k  stay  of  proceedings  after  it  is  | 
[  Mid  an  elilnrgeinent  by  consijiit  eon-  I 
bUy.    irmk<,  V.  JM-xoii,  14  V.  P.  8;».  ! 


Where  leave  la  given,  on  nn  application  for  a 
suininolis,  to  nse  the  allidavits  tiled  on  a  former 
a]i]dieation,  which  wjis  unsuecessful,  such  arti- 
davits  must  either  be  retiled  or  «|)ecitically  re- 
ferred to  ill  the  HUininoliH.  hninjull  v.  Yiii/it, 
1  1.,.  .1.  N.  .S.  133.-C.  L.  t'lmnib.-  Morrison. 

When  a  Hiunnions  is  drawn  nji  on  reading 
papers  liled,  jiapt'is  which  were  tiled  on  a  former  " 
ap]ilicution  and  reliled  on  the  aubsu<|Ueiit  appli- 
cation may  be  reiul,  though  not  referred  to  as 
pa])ers  tiled  on  the  former  application.  Unrliiiiinii 
v.  Jirfti'M,/ „l.,  2  Ii.  .1.  N.  S.  71.  ('.  L.  Chamb. 
-  A.  Wilson.  See  also  Siniill  v.  KitUh,  'A  V.  11. 
18!»;  Hf  Alkii,  31  Q.  a  458. 

.\  suininons  to  shew  cause  not  referring  to 
the  papers  tiled  upon  which  it  was  founded,  wa« 
allowed  to  be  amended     Jfi-  Jimioii,  4  I'.  K.  '2'M. 

v.  L.  Chamb.      .A.  Wiisoii. 

A  sumnioiiH  that  has  lapsed,  is  in  the  same 
position  as  one  that  is  abandoned  by  notice  or 
otherwise.      //o(nl  v.  A'(c//o/.s  it  iil.,  41".  11.  Ill, 

C.  L.  Chamb.     A.  Wilson. 

Where  the  sninmonH  to  ]iay  over  waa  argued  on 
one  (lav  and  jinlgmeiit  deferred  till  the  next  day, 
when  the  suninions  was  made  abstdute  (the  gar- 
nishee having  died  during  the  interim),  on  an 
application  to  set  aside  tiic^  order,  on  the  grouiul 
that  it  was  iiuide  after  the  proceedings  had  abated 
by  reason  of  the  death  of  the  garnishee,  leave 
was  given  to  the  judgment  ertditor  to  amtMiil 
his  order  nunc  jiro  tunc  without  costs,  the  delay 
being  the  delay  of  the  juilge  and  not  of  the 
party.  Wnnl  v.  Vniu-i;  »  L.  ,1.  244.  (.'.  L. 
(!hanib. — A.  Wilson. 

A  sunnnons  only  will  be  granted  on  the  first 
apidication  for  an  injunction  iimler  the  'J8(itli 
see,  of  the  C.  ]j.  I'.  Act,  18.")().  ir<///VH  v. 
Muiirof,  2  L.  .1.  20!».     C.  L.  Chamb. —Burns. 

A  suninions  to  amend  the  declaration  need 
not  specify  the  aniendnieiit  reipiired.  It  is  sutli- 
eient  if  the  ground  of  anieiidnients  be  mentioned 
iu  the  notice  of  the  intended  apidication.  liruini 
tt  hj:  v.  Drvini,  1  C.  L.  Chamb.  17.'i.-— Macaulay. 

A  ( 'ouiity  ( "oiirt  judge,  on  the  4tli  SeptenilK'r, 
granted  a  summons  calling  on  a  judgment  <lebtor 
to  shew  cause  why  he  should  not  be  eoniniitted 
to  the  county  gaol  <if  Midillesex,  for  not  satis- 
factorily answering  as  to  his  estate  and  ettects, 
&e. ,  oa  an  examination  liefore  ii  commissioner 
aiipointed  b\  the  judge.  This  summons  having 
been  enlarged  until  the  •Jtith  of  Septemlier,  and 
no  one  attending  on  either  side  on  that  day,  the 
judge,  on  the  f(dlowing  day,  (pii  the  plaiiitiH's 
a]iplieati(Ui,  eidargeil  it,  by  endorsenieiit,  until 
the  1  Ith  of  (letidH'r.  of  which  the  ilefeiiciant  had 
no  notice.  (In  the  I  Ith  of  SepteniU'r  the  judge 
had  made  another  order  io|-  the  debtor  to  attend 
betore  him  ami  be  fiirtherexfuimined  on  the  I  Ith 
of  (IctolK!!-,  but  defendant  having  hist  this onler, 
and  beliex  ing  it  to  be  only  a  siimiiKPiis  for  fur- 
ther examination,  on  which  an  onler  woulil  be 
afterwards  iii.ide,  did  not  attend  upon  it.  <  In  the 
nth  of  (let<d(er,  the  juilge  made  an  order  upon 
the  Hummons  of  the  4th  ot  .'>epteniber.  for  deten- 
dants'  committal  to  the  eminty  gaol  of  Uuiibton, 
in  which  county  he  ha<l  rtuiideii  since  before  the 
date  of  that  suinninns.  Defendant  having  been 
eoniniitted,  a]i]died  for  his  discliarge  to  the  judge 
of  the  ( 'ounty  Court,  who  refused,  unless  lie 
would   undertake    to    bring    no   action  ;  and  aii 


^ 


J887 


PRACTICE  AT  LAW. 


ii 


order  was  Hignod  f(ir  his ilisclmrge  on  tliesu  terms,  ,  tlioreumU'r,  Iohcb  tlio  iH-iiclit  of  t 
whicli   he   ilecliiU'il    to    iwi'i'iit.       Tliu    jirisoiuT  '  iiiiist  olitain  a  new  urn-.    I'liijiiiini 

1!.  7.     C  L,  Cliuni)).-  .Morrison. 


having  huun  l)rought  ui)  hy  hiilicas  corims,  it 
wa8ol)jei.'tiil,  1.  I'liiit  tlio  siininions  liaving  liipsi'il 
on  the  2()th,  eouM  not  l)eenhirgeil  ;  'J.  Tliat  tlie 


(ft) 


2.     llmrUliidiiJ, 

'/"mil  fur  Muriiiij, 


guinnions  was  to  uoniniit  to  the  county  gaol  of 
Miihllescx,  and  the  order  to  tlmt  of  l,anditon  ; 
3.  'I'hat  the  order  of  tht;  lltliof  Septenilit  r,  for 
further  examination,  was  a  waiver  of  tiie  jire- 
vious  summons  to  commit  :-llehl,  tiiat  such 
unhirgement,  umler  all  the  eirciimstanees,  could 
not  entitle  defendant  to  his  discharge  ;  that  the 
second  ohjeetion  coidd  hftve  l)cen  available  only 
on  the  return  of  the  summons  ;  and  that  tiie 
oriler  was  no  ahandonment  of  the  i)rcvious  sum- 
nnins.  The  defendant  was  therefore  rennmded. 
//.  Muim,  L'.")  (A.  li.  •-'■*. 

To  obtain  an  order  to  examine  a  person  who  j  A  judge's  order  must  he  moved  ajjairj 
had  refused  to  make  an  alHdavit  when  reijuireil  j  term  next  after  it  is  matle  ;  and  \\.Xi 
to  do  so,  under  sec.  188  of  the  ('.  L.  1'.  Act,  the  j  ground  for  relaxing  this  rule,  that  tlai,, 
attidavit  on  which  tlie  ai)iilication  was  made,  |  "i^un  erroneously  made  in  the  J'nutin 
need  only  state  tliat  the  person  sought  to  he  ,  the  first  instance.  Jt'ofK  <t  u/.  y  (,'r(ti,,j,, 
examined  can  give  valuahle  information,  and  has    30(i. 

refused   to   i"ake  /"'    allidayit    when    re.iuired.  j      The  rule  applies  even  to  ordei «  i,ia,k 
Jir  Attornvi/s,  ,  1'.  1!,  2.  -C.  L.  Chand).-  Dalton,  .  ,„,ti„„.ity.     Ii„ff„ln  ,u„l  l.ok-r  /l,n,„t. 


An  applieati<in  to  court  to  disi'liari(ea)J 
a  judge  in  chandlers  shciuld  he  niaili;  jt>, 
nixt  after  the  date  of  the  order,    /.'i/h/w-i 
Tay.  4i:t. 

(^uare,  whether  an  ajiiilicafion  fd  i,.| 
jnd).;e's  order  <in  tilt;  sixth  day  nfTrin, 
made  liefore  the  end  of  Master  teim,  «;i..j 
J\'i'  (I'IdMK  I't  III.  mil/  Miiriltiiiiili/,  I,")  (' 


C.  C.  ,i-  J'. 


Ill  iiniihiiiifitii,  '2.'!  i}.  H.  r)()2. 

And  the  motion  should  he  madesiiti,; 
i;ig  to  the  ordinary  jiraetice  it  niny  1« , 
di.-jposed  of  (luring  that  term.     Hiint,.' 
v.  lliirriMii,  1!)  (J.  r.  271!. 

See   Miinilii  v.  lioinjiiU,  .S  V.  \\.  U;, 

Slllil/l    V.    ('iilllllll  I'filll    I'll'loH    Jllx,    ('(I    ■ 

r>2!l,   p.  2S!I0. 


IX.    (.)1U)ERH. 

1.    ]Viilrir  or  Alioinliiiinii'iit  uf. 

Where  an  order  is  such  that  no  one  is  preju- 
diceil  hy  delay  in  serving  it,  such  delay  is  no 
ground  for  setting  the  order  asicU'.  )l'/7/'i'.«  H  ill. 
v.  Mr.\Iill,ni,  10  l^  B.  2!»2. 

When  an  order  to  refer  hills  of  costs  in 
Chancery  to  the  proper  ofiicers  of  tliat  court  hy 
a  conunon  law  judge  in  ciianihers  is  waived  or 
abandoned  hy  the  party  who  obtained  it,  it  is 
unnecessary  to  move  to  set  it  aside  /!<■  WiUoii 
II  mil  li '-lor,  !)  ]j.  .(.  i;V2.--('.  I-.  ('hand).l)rai>er. 

Defendant  signed  juilgment  of  non  pros,  against  ,  as  jiarty  or  attorney  : — Sendde,  tliattL 
a  ])laintiff  in  ejectment,  for  not  proceeding  to  trial  I  was  bad.      iriV/'M  i/  nl.   v.  MrMili"!,, 
in  accordance  with  a  twenty  days'  notice  given  by  |  2!»2. 
defendant.     The  plaintitl',  on  the  .'h'd  Ajiril,  I8()(i, 
obtained  a  sunnnons  to  set  aside  such  juilgment, 
which  on  the  Uith  June  was  made  absolute,  hut 
the  order  was  not  taken  out  until  the  22nd  Octo- 
ber folhiwing,  nor  served  until  the  27th  :— Held, 
that  the  order  was  waived  by  such  delay,  and 
must  be  set  aside,    whether  the  judgment  was 
void  or  only  irregular,   l/trr  v.  /fmi'iliii,  2(i  (}.  I?. 


(b)  MatirliiU. 

The  attidavit  on  a  motion  to  rosiiinj 
order  stated  that  certain  papers  in  ttr  j 
not  been  servetl  on  the  dejHiiunt,  It 
further  shew  his  connection  with  tliiu 


One  judge  may  rescind  the  oiiltr 
!  judge,  even  on  the  same  material.^  tliatJ 
fore  the  tir.st  judge,  but  whetiici'  lii-  wi'l 
!  not  will  always  be  a  (juestion  fm-  \\\)u-rc\ 
!  ing  to  the  nature  of  the  facts.     Ihml 
\  hrvnk;  10  L.  J.  24(;.   -C.  L.  Chaiiih.  4| 

I      The  eonrt  discharged  with  cnstsan 
amend  a  judge's  order  because  tho  plrtij 
which   the   lule  ]iurported  toliiivciw 
were  not  in  fact  before  the  court,  imrij 
disclosed  by  the  atlidavits  tiUiJ,  mA 
possil)le  rightly  to  decide  the  casi'\iit!x 
eiK'c    to    them.     CikoLk   v.    J)i'-t< 
.')28. 


Where  plaintit)'  in  8eptend)er,  1S(12,  obtained  an 
order  allowing  him  to  atld  a  count  to  his  declara- 
tion on  payment  of  costs,  in  ( (ctober  served  a  copy 
of  the  order,  i:i  December  obtained  an  appoint- 
ment to  tax  the  costs  under  the  order,  in  Febru- 
ary, 18G3,  had  the  costs  taxed,  in  the  fall  of  the 
same  year  entered  his  record  for  trial  witlioutadil- 
ingthe  count,  and  the  trial  not  having  taken  place 
owing  to  pressure  of  business,  afterwards,  in  Feb- 
ruary, 18G4,  ten<lered  to  the  agents  of  defendants'    must  be  by  way  of  ajijieal  from  tln(irilt! 
attorney  the  costs    taxed  under   the   order,   it    original  motion,  and  that  all  the  ia|<<| 
was  hehl  that  the  plaintilf  must  be  taken  by  his  ;  the  application    in  chandlers  must  it 
laches  to  have  abandoned  the  order,  and  it  Wiw    before  the  court  :     (.Unere  as  to  tlie 
accordingly  rescinded.     Morlii/  v.    T/ir  Bunk  uj    additional  atlidavits.      Wmlihll  v.  0 


Where  a  jutlge  in  chamber.s  (h.^i. 
nxins  to  set  aside  a  final  judgnunt: 
an  ajiplication  to  the  court  for  tliivsit»| 


Jiritinh 
Chainb. 


2(i  t^.  B.  243. 


Sorlli   Ameriai,    10  L.   J.    128.  -  C.   L. 

-  A.   Wilson.  -,..,  ,      ...,,, 

U  here  a  rule  lusi  in  full  court  i 

Held,  that  a  party  taking  out  an  order  to  ex-  '  the  fact  that  it  had  been  obtaiia'dmiti 

amine,  and  failing  to  appear  (tn  an  appointment    previously  used  in  chambers  to  uhtiiDii 


■liclit  of  till  . 
|(ini«((ii. 


iiiiliiiif. 

,r  Miiviiiij. 

t  toili8uliiiri,'cj! 
iilil  hv  iiiuilf  :it 

llMinllT.       lii/i'r 

pplil-iltinli    \u  . . 

xtli  ilay  niTi: 
I'limtiV  ti'iiii,  «j. 
iIkiiiiIiI,  WW.  1  , 

W'  inovcil  ;ii;i  . 
mile  ;  aiid  it  «  . 

mil',  tli:it  til.  L 
ill  tlif   I'nuti 

H  it   III.    V   ''/■"/-; 

II  to  orilets  inn.'.  T,-| 
,/    l.ilkr  ll<i:->.<. 

H.  ")()•-*. 

lid  lie  liiitiU'  siitlntj 
\i'ti(.'*:  it  liiny  Wi 
I,  term.     Hnnh.ii 

„ii,  3  r.  li.  iiv 
I'liiiiii  III-.  '. 


Uiitir'idlx. 

itioll  to  resi'iii.lil 
ill  iirtiii'is  in  tlti 
le  (lej)oiii'iit,  IikI 
L'tioii  with  tlu'ii/ 

-Senilde,  tliiittH 
V.  Mi-MMii.: 

•iud  tlie  i.r.Ui 
iii;vtoi'i:il»  tliitii 
wlu'tlicr  ill' Mill 

icstioii  tiT  llilU*rii| 

faets.     Iiiiiiii 
'.  1,.  Cliaiiil).  -.V| 

(I  with  <iist.iap 
lieenuse  the  lilt.vil| 
rteil  to  h:i\i'  In 
tlie  (■(iiiit,  iiiiri! 
avit^^  tihd,  am! 
ido  till'  I'asi'  «it!« 
V.    /'/.•/■<"( 

lainlters  disdiai 

al  judgllli'llt:-!! 
(lurt  lor  tliesaal 
ml  from  the  iiriid| 
hat  all  the  H"" 
aiul)ers  iiHbt  ill 
lere  as  U>  tlier/f 
Wiulilill  V.  0.1 

full  court  ili 

uu  ohtaini'iliinij 

Inliers  touhtanif 
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gftnir  iM.ri.ose,  and  the  leave  of  the  court 

-,„  I,  'illidavit  otrthe  tiles  wan  not  shewn  : 

I   inr.'iilar,   and  the  rule  w.is  discharged 

il,.  t„  -vscind  a  jud^re's order  w;w  drawn  m, 
ini'lii'"  the  affidavits  and  i-apers  )de  i, 
,itviMl.''"that  the  papers  u.sed  in  idialil'  vrs 
tii;.,]  ,.r  that  they  were  l.io.iglit  up  l.y 
th.M"'nt:  Ifehl,  that,  though  it  is  l.et_ 
i,eei('v  tliis,  the  ol.jection  eouM  not  prevail 
I,,  tli.'nilc  shewed  plainly  tli.it  it  was  l.y 
,,■„.,■  il  from  proeee.iiiiKs  in  chaml.ers,  the 
ts  aii.l  P.ip'i's  lilcd  there  were  expressly 
hied  aii.l  th.'V  were  in  fact  r.'lihid,  as  ap- 
),V  ail  allidavit  tiled  in  shewing  eause  :  - 
ls„,  tliat  if  the  ol.jection  had  l.revailed  the 
iirht  have  heeli  at  onc.^  amended  :  Held, 
^t  ill  siuli  .'ases  th.^  leave  of  court  to  use 
,ers  in  chauiliers  is  niineuessary.   /iV  A/I<ii, 

..  4r.s. 

fffillinnl  y.   S,;,lt,   <-t  <tl.,    18   C.  1'.   .V2,   p. 


(c)  Onlir  l>iKiii'<l  linpriiviiliiilbj. 

llj/e  may  open  again  an  or.ler  granted  liy 

or  even  rescind   it  before   it  has   I.eeii 

J  into  (tl'ect,  upon  his  discovering  that  he 

lie  it  inadvertently,  or  has  l.eeii  surprised 

kkiii"  it  hv  aiiv  peiversioii  oiconeealnieiit 

,  oiM'rom  t'lieinisconeeption  on   his  part 

Haw  or  facts.     SIkih'  <■!  nl.   v.   yii-l,i-r.tii.i  ; 

>tt  III.  V.  .V/V/kvcvoH,  7  Q.  H.  ■'>4I. 

to   can  a  judge  in  ehamliers  rescind  his 

bra  lialieas  corpus,  or  (|uasli  the  writ  it- 

i  the  L;roniid  that  it  i.ssued  inipn.vidently. 

L  3  I'.  U.  301.-  C.  1..  Clianit).     .1.  Wilson. 

(time  for  appearance  to  a  writ  of  ejectment 

Ion  the  Jiid  of  -M.iy.     <>n  that  day  the 

Isearchcil  the  appearanct!  hook,  lint  f(Uiiid 

I  The  next  day  an  appearance  wa.s  entered 

I  notice  of  title,  which  notice  was  served 

WaiiititV  on  the  7th   .May.     On  the  Uth 

lUiiitilf  made  aftidavit  of  the  search  of 

»  of  May,   hut  suppre.s.sed   ]iart   of  tiie 

poll  which  an  ex  parte   irder  was  made  : 

,  th.'.t  tliisdiiler  must  I  o  set  aside,  as  the 

Ince  ciiiild  not  he  treated  as  a  nullity,  and 

fcnlcr  was  made  ijx   parte,  witlniiit  all  the 

fcviiig  heeii   made   known  or  einisidered. 

ionniiii  V.  MrLriiiiini,  '2  \j.  J.  N.  S.  207. 

§A.  Wilson. 

liclianls,  ('.  . I.  -When  an  ex  parte  order 

Jaiiicd  111,  an  application  should  he  made 

ndgc,  iiii'iii  siimmona,  to  rescind  his  own 

Wfire  apiical  ;  but  the  ,;udge,  sitting  in 

tty  assent  tn  his  own  order  being  moved 

tin  the  tirst  instance.     Per  A.  Wilson, 

aru'e  does  not  apply  where  the   juris- 

of  the  judge  inaking  the  order  is  (pies- 

JJU-iili  V.  Wiinl,  17  C.  r.  ()G7. 


(il)  Other  Caiw«. 

burt  will  vfry  rarely  entertain  an  appeal 
Ian  order  ileoliuing  to  give  ett'ect  to  a 
^or  irregularity.  Oilinuur  vl  al.  v.  Wil- 
%,  4  (^  H.  154. 

onrt  will  sometimes  grant  relief  against 
tin  chambers,  by  rescinding  any  part  of 


it  which  may  bo  nnjust  or  irregular,  hnt  they 
wil!  not  add  to  the  terms  of  a  eomlitional  order 
already  acted  upon.  They  refused  to  alter  tho 
terms  of  an  order  on  which  a  trial  had  been  put 
oH"  on  payment  only  of  the  costs  of  the  applica- 
tion, so  as  to  compel  the  defendant  to  pay  the 
plaintiff's  costs  of  pnqiaring  for  trial  while  in 
Ignorance  of  it,  though  they  were  of  opinion  that 
it  would  have  been  more  f.airto  have  exacted  tho 
].aymeiit  of  such  costs  on  granting  the  order. 
MrKiinir  v.  Stririirt,  10  I).  U.  (i'M. 

Costs  fif  ajiplying  to  rescind  a  judge's  order  to 
allow  County  Court  costs,    were  held  not  to  bo 
Costs  in  the  cause,    ('niiivnniy.  ('luii/iliill,  1  1'.  R. 
j  170. --(-".  l:  C'liainb. — Burns. 

I  A  defendant  notified  failed  to  attend,  and  a 
,  verdict  pro  coiifesso  was  taken  out  against  him, 
;  the  judge  declining  to  hear  eviileiice  in  snpiiort 
!  of  the  plea,  tjluiere,  however,  whether  the  evi- 
I  deuce  should  not  have  been  received,  anil 
I  whether  the  court  have  ])ower  under  this  stfituto 

to  review  the  decision  of  the  judge  at  nisi  prius. 

Midiinti  V.  KiijiH,  1L>  t^.  J{.  4i.'l). 

Where  jiroceedings  are  set  aside  in  chambers 
on  defendant's  ai>i>lication,  on  iiayiuent  of  costs, 
the  court  will  not  interfere  merely  as  regards 
costs  excej.t  in  a  very  strong  i^ase  ;  and  ilefen- 
dant  having  taken  out  the  order  cannot  be  heard 
to  set  it  asiile.  Miirtiii  v.  J/('C/«(;7c.i,  'Jo  (^.  B. 
•27!). 

H<dd,  Morrison,  .f.,  diss.,  1.  That  an  appeal 
would  lie  to  the  court  from  a  judge's  order,  un- 
der V.  S.  U.  ( '.  e.  74,  with  regard  to  the  custody 
of  children  under  twelve  years  of  age.  The  cases 
in,  and  the  principles  u])oii  which  an  appeal  is  or 
is  not  allowed,  reviewed  by  Wilson,  J.  In  re 
Alliiiil  III.  \\\  i.).  B.  4.58. 

Where  the  causes  of  action  under  two  counts 
passed  to  the  assignee  in  insolvency,  but  not 
under  the  third  :  -Held,  that  an  order  staying 
proceedings  as  to  the  third  count,  should  not 
have  been  made  :  that  being  made  without 
authority,  it  might  be  rescinded  as  to  that  count, 
notwithstanding  the  delay  in  moving  against  it 
until  the  term  after  that  in  which  it  was  made  ; 
and  that  the  action  might  be  stayed  on  one  count 
leaving  it  to  iiroceed  on  the  others.  Siiiitli  v. 
Coniiiirrrinl  Uiiiun  Int.  Co.,  .S.S  (l  B.  520. 

See,  also,  Bniil:  of  Mouliritl  v.  Citmi'von  ft  al., 
17  y.  B.  M),  p.  511. 


•S.  Olliir  C'liMen. 

An  order  must  be  properly  entitled.  C'linm- 
hir'iun  ft  a  I.  v.  IVooil  it  al.,  1  I'.  K.  105.— C.  L. 
(Jhanib. — Burns. 

Held,  under  the  rule  of  practice.  No.  120,  that 
.service  of  a  judge's  order  on  the  agent^if  the 
attorney,  with  an  attidavit  that  the  same  has 
been  disobeye.l,  is  sufficient  to  entitle  the  ii.arty 
who  obtained,  the  order  to  make  the  s.ame  a  rule 
of  court,  and  that  on  these  materials  he  is  en- 
titled to  a  rule  of  court,  absolute  in  the  Hrat 
instance,  with  costs.  Afiirtiii  v.  tStiiwoii  rt  al.,  7 
L.  J.  184.— P.  C— Richards. 

A  summons  to  p.ay  over  having  been  opposed, 
the  judge  took  time  to  consider,  and  before  the 
onler  was  granted  tho  garnishee  died  : — Held, 
the  delay  being  that  of  tlie  judge,  that  the  ordeif 


/tpi''^. 
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was  not  voiil,  hut  might  lie  aniciuleil  and  datod  j  plead  sevoral  pleas,  and  one  of  them  mm 

■    "       '     I  tain,  aH  to  it  the  leave  W.18  refuMed,  jiin' ' 


A8  of  the  day  of  argument.     QutiTe,  wliethcr  in 

MH  all  ordiTH  h1iou1( 


Id  not   he  thiiH  dated. 
£{.  210.— C.  L.  Cluvmh.- 


Btrictnesa 

Wanl  V.    I'll  mi;  3  1' 
A.  Wilson. 

So  long  iiH  a  jn<lgi''a  order  stands  unreversed 
hy  the  court,  a  jiuTge  in  eiuunhers  will  assume 
that  neitlier  party  i.s  dissatisfied  with  it.  //'(// 
V.  Hroirii,  3  I'.  U.  '203.  -C  F..  Chaml).— A. 
AVilson. 

If  there  ho  any  ohjeetion  to  the  moile  of  com- 
pliance with  an  onler,  application  should  he 
made  to  tile  judge  wiio  made  it.  h'ni.i  -/  itl.  v. 
Onunji;  4  1'.  K.  180.  — I'.  C- Morrison. 

AVhere  a  judge  nuikt^s  an  order  on  tlie  trial  of 
a   cause,    whicli,    tliough  possiidy   erroneous   in  | 
itself,  is  made  at  the  reipieMt  of  one  of  tlie  parties 
and  is  acted  upon,  a  proiiiliitiou   at  tiie   reciuest  , 
of  sucii   l)arty   will    he  refused,      /{ii/iiinlioii   v.  i 
S/iinr,ti  V.  H.  'J'.Mi.    -I'.  I,.  Chandi.     (Iwynue.       j 

Tint  defendants  ohtained  an  onler  setting  aside  , 
a  tinal  judgment,  on   the  ground  that  it  should  | 
iiave   hten   interlocutory    only,    whereupon    the 
plaintitV,  on  tiie  saiTiu  day,  issued  a  duplicate  ()f 
such  orilcr,  ami  immediately  tiled  it  in  the  ofUce 
of  the  dei)Uty  clerk  at   Sarnia,  where  the  tinal  . 
judgment  was  signed,  and  entered  interlocutory  j 
judgment.     The  judgment  ndl  had  i)een  forward-  | 
ed  to  Toronto:     Meld,  that  tiie  mere  tiling  of! 
the  order  was  not  sulHtieiit  to  set  .aside  tiie  judg- 
ment, as  an  entry  thereof  on  the  roll  is  also  re- 
((uired.      Helil,  also,  that  tlie  deltndants  haying 
ohtained  the  order,  were  entitleil  to  the  carriage 
of  it,    ami  so   hiiig   as   they   were  guilty  of  no  | 
laches,  the  plaintilf  could  not  intervene  and  take  \ 
charge  of   it.      Ciiriiiiini/i    v.    Jlitxtimjit   Mutual 
Firf  Inx.  Co.,  7  P.  K.'  111.— C.   L.   Ciianik  — 
Dalton,   C.    V.  .(•  P.      See,    also,    tlorc   District 
Mntiiid  Fire  Ins.  Co.  v.    Wihsln;  10  L.  J.  1!>0. 

See  Cromhie  v.  Dnriihoii,  1S»Q.  li.  3()i),  p.  2918. 

X.  Second  Aitlication. 

Tliia  court  fully  recognizes  the  English  rule  of 
H.T.  3  .lac.  I.,  which  orders  tliat  no  cause  once  . 
argued  and  determined,  shall  again  he  hrouglit 
before  the  court,     lioultim  v.  linnihdl,  Tay.  127. 

AVherc  a  rule  to  set  aside  a  judgment  was  en- 
larged from  Practice  t'ourt  to  a  day  after  term 
in  ehamhers,  to  att'ord  an  opportunity  of  correct-  i 
ing  a  defect  in  the  service,  and  was  not  then  dis-  , 
posed  of,  as  the  service  could  not  he  completed 
in  tinif  • — Held,  that  the  defendant  might  ap- 
ply again  in  the  following  term.  Jfiijf'v.  Cam- 
eronitul.,  1  V.  \\.  2.'),').    d^  C. — Burns. 

AVherc  the  summons  to  sliew  cause  why  a 
jmlgment  shouhl  not  he  set  aside,  was  disch.arged 
with  costs,  and  leave  granted  to  make  a  second 
application  for  the  same  purjiose,  the  second 
Bummona  was  made  ahsolute  only  on  the  terms 
of  pacing  the  costs  of  the  judgment  and  of  both 
applications.  Watts  v.  lAttle.  it  ill.  and  Wiitts  v. 
Loiifiy  ft  III.,  C  L.  J.  2.33. —C.  L.  Chaml}.— 
llobinson.  ' 

Sendde,  that  where  an  application,  eognizahlc 
in  chaHd)er8,  has  been  maile  to  the  court  and 
dischargeil,  but  not  on  the  merits,  it  may  be 
afterwards  renewed  in  chambers.  Crooks  v. 
Dickson,  15  C.  P.  528. 

Where  defendants  called  upon  plaintiff  to  shew 
cause  why  defendants  shouUl  not  have  leave  to 


amend  it  by  severing  it  and  niakiii;.;  tu 
pleas  was  also  refused,  because  the  sun,!,, 
merely  to  show  cause  why  the  plea,  :i, 
originally  proposeil  to  be  pleaded,  shnuli 
jdeaded.  I>efendants  obtained  a  mivi,! 
inons,  calling  upon  plaintiti'  to  shcH  lau. 
the  pleas  should  not  be  pleaded  in  tlifiui 
form,  and  that  summoiiH  was  ma<l('  ul.. 
and  as  wliat  was  asked  in  the  second  aji]  i: 
should  have  been  made  part  rif  tli,.  jr, 
second  sumnKuis  was  made  absolute  niiK 
meiit  of  costs.  Wiiiiiiill  V.  VV/c  Fiiiii.4, 
Co.,  10  L.  J.  21(i.     ('.  L.  Cli.imb.-   hraif 

A  second  ap]>lication  for  the  saiiu'  i ,,  . 
not  in  general  lie  entertained  in  chuinl.t  |. 
it  be  sworn  that  some  new  fact  has,  ^i 
former  application,  been  discovenil.  ai  ■ 
if  known  to  the  judge  who  disposi  i|  ,  i  : 
mer  ajijdication  would  [irobably  hi\i 
his  opinion.  Where  the  second  apiplii;,!; 
entertained  upon  the  supposition  tiiatt: 
fact  was  of  sutlicieiit  importance  to  ahir' 
pect  of  the  case  ;  and,  after  arguiinn;, 
not  appear  to  have  any  such  ell'ect,  tin.  a' 
tion  wiia  refused  with  costs.  J'niti  ,i 
Jims,  10  L.  J.  271.— C.  L.  Chamb,— braj, 

A  aunnnons  having  been  obtained  fnrti, 
of  a  contested  election,  the  relatur,  liii.i:,t- 
proceedings  irregular,  notified  dcfiiKian!: 
appear,  and  that  it  was  his  intention  t' j- 
de  novo  :  -Held,  the  objection  uij^cd  a/,ii!/ 
election  being  a  material  one,  tliat  th  •. 
was  not  precluded  from  a  second  anl; 
Itiijinii  i:r.  ril.  Milru/f  v.  Stiiiui,  10  ((.  li 

A   demnrrer  was  set  down  by  tin- 1; 
before  the  opening  of  the  court  on  tin 
of  Michaelmas  term  for  argument  nn  ; 
paper  day,  and  afterwards,  about  tv.iivi 
on  the  same  day,  it  was  set  down  iiy  tin 
dant  for  argument  on  the  tinst  paper  div 
ing  the  same  term,  in  Practice  t'omt,  a: 
strike  out  tlie  demurrer  entered  liy  ,k>.: 
was  discharged,  on  the  grcmnd  that  tin  iLJ 
entry  Wius  improperly  made  before  tliiici 
met.     The  court,  however,  heard  tlic  ij;J 
the  day  for  which  it  hail  been  eiitiri.l ; 
plaintiir,  holding  that  he  had  a  rii,'lit  t- 
down  before  the   (Hiening  of  the  nnirt.  ■ 
tion  in  I'ractice  Court  in  Kaster  turiii  i.l! 
to  rescind  the  discharge  of  the  lJl\■vi^lU^i 
cation  there,  was  refused  as  being  omiia 
established  ])ractice,  but  without  ni.<ts,j| 

udge  wIk 

ved  agaii 
Mooili/v.  Doiii/itll,  3  P.  U.  145."-- 

On  an  apjilioation  to  set  aside  a  jinigk 
non  prcrn  :— Held,  that  even  if  tlie  pia 
were  void,  and  the  plaintifl'  not  coiicliuloiij 
laches,  his  once  obtaining  an  onlcr  tiixii 
the  judgment,  which  order  he  virtuallyf 
doned,  precluded  him  from  again  aiiiiiyal 
Semble,  that  parties  ahouh'  not  Ih;  li>nj 
with  repeated  applications  on  the  3.1111c  ^.tJ 
and  if  on  dillerent  grounds  known  .it  ittj 
of  the  first  applicatmn,  such  ^'roiiiuls  i 
urged  in  a  subsequent  application.  Ei 
£>ouijlas,4F.  R.  102.— C.  L.  Chamb.-Kii 

Defendants  obtained  a  rule  nisi  in  i 
Court  to  set  aside  a  judgment  in  ejecti 


learned  judge  who  made  the  tir.st  (iniirwi 
to  be  moved  against,  and,  if  pos.silil 
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(if  tliem  w;n : 

<fUMU(l,    lUnI  \. 

il  iimkiii«  t. 
e  tilt!  M\iii.i. 
the   pita, 
ikIpiI,  hIi'i 

t(i   hIii'W  . 
t\m\  in  tlir  r 

rt'iVH     lUilllr    ,'. 
I!  SCL'Dllll  iq', , 

xrt  <if  till'  :  r. 

lllHlilutc  iiiily   : 

'I'lll   l\llll',<i 
hainli.      l»r:i),: 

•    the  HiUllr  r;,  . 

(I  ill  iliiiiiiKi I-, 

W     fiU't  llil-,  MI 

iHCdVfrcil,  111,' 
II  iliMiKwtil  I'l  ;. 
(ibiibly  liiiM'  ' 
ucotul  :ilililii:i!: 
)i(iKitiiiii  tliiit  t 
rtiiiK'e  til  iiltir' 
ftur   !ii-guiiii  lit, 

.•h      f  tVc.-t,    llll  a' 

(ists.       I'l.itt  .' 

,  i;hauili.-  lir:i 

I  olitaiiifil  fi  11 
,lie  rt'latnr,  liu   , 
tilieil  (li'l'i'iiiliui; 
is  iiitfiitiiiii  tiiH 
iction  iii'm'il  ii>;:u!;< 
,1  one,  tliat  tli' 
11  seeiiiul  iqii'i 
,S'»i«iV,  10  g.  n 

ilown  l>y  till- 1 
I;  court  on  tlii'ii^ 
Tgunienl  mi  tlie 

8,   ivllimt  tY.l'lvf   I 

ict  tlown  liy  till.' . 
lirst  iiaiiiT  iliiy. 
aeticu  (.'inivt,  i 
eiitere<l  liy  il 
iiind  tliat  tlu'ifcl 
lo  lieforo  tlii'i'cf 
:r,  liearil  tin.'  n"-^ 
lieen  eiitL'it.r; 
hail  a  rii;lit  ti 
if  tlie  CI  nut.  -I 
I'laster  tonii  ii 
.if  tlie  lirevitiusi 
il  as  being  •-■"iits 
■without  lui'ts.iil 
thetii'Mtorilirwd 
if  possilili'.  rr^i 

i45.-r.»-'.-" ' 

et  asiilo  a  iniljs 
even  it'  tlu'  .  . 
itl'  not  ciiialmlci'.i 
g  an  orili'i'  tn  xij 
Acr  he  virtual!;.  { 
ni  again  aiil'lyaj 
ouh'  not  11'  til 
^8  on  the  same  d 
Ids  known  at  ll»| 
luch  jp'niuiiila  i 
1  application. 
1  L.  Chanil).-K«^ 
rule  nisi  in  1 
Iraent  in  cjccU 


^.    ,„„».  isHUeil  thrronn,  which  was  en- 

S„"t<.  ihan'lx"-"  '""I  tl"-'"  "}'"  ""•  V,"  Vr  • 

fcrKcnient.  U^iiiK  "l.taiiie.l  toeiitt l.le.leton- 

L,  tiju  alli.lavitH  shuwiiiK  the  relief  K'v*^^" 

1  the  Court  of  ( 'haneery  a^-ainst  Haul  jii.lg 

a,acont.n.i.late.lai.i.licatioiithere.   1  heHe 

Su   it  «as  'iKree-l  hy   I'lan.tlll  n  coiin.se  , 

bo'iiHcil  to  .siiiiport  the  rule  already  i.tnued, 

Ueccssanlv  HW'irii  sul.H.M,ucnt  to  it ;  Imt. 

Ltaiii'iiiiK  tl'i''.  '"-'  ''fterwanU  insisted  to 

E.'i' ."""■!  tl'"t  the  allldav.ts  conhl  not. 

bv  tlic  linK'tice  or  undiu-  the  agreeiiient, 

"l,v  tiic  ilclcnilaiitM.      Defendants  there- 

fcnvcil  a  new  rule  in  similar  terms  to  the 

lii,  onUr  that  the  allidavits  relerred  to 

Ionic  lii-tore  the  court,  stating  at  the  same 

I  the  f  iitH  iiiiiiicited  witli  the  ease,  and 

eons  for  inakinj.'  the  second  application  :  - 

«nni.itioii  to  set  a.side  this  rule  as  vexa- 

Ihat  It  dill  net  in  its  facts  come  within 

us  in  whi.li  a  second  ai.pluation  was  hel.l 

brmiL'  as  neither  the  .-oiirt  nor  any  judge 

ivosii'l  ef  tiic  dcfeiiiiants'  application  up 

Smeof  nioviliK  the  sec I  rule,  and  the 

the  case  had  all  been  inentioneil  on 
kion  lor  tiie  Haiiic.  Held,  also,  that  the 
nt  made  by  dcfciidantH'  counsel,  on 
the  second"  rule,  as  to  the  course  he 
linttaiid  his  iea.'<oiis  for  taking  it,  in  ed'ect 
Ifd  io  an  aliandoiimeiit  of  the  ongiiial 
bemblc,  that  the  special  ai.plication  to  set 
|e  rule  was  iinnecessarv,  as  the  objection 
bulil  have  been  urged  on  shewing  cause 
Jua  re,  whether  the  allidavits  in  (piestioli 
unihr'the  agreement  referred  to.  have 
J  ill  siiiiiiort  of  tiie  original  rule.  //(//- 
Scull  >t,il.,  ISf.  1'.  :>!'. 
^wUrll  V.  (Aii-hitt  il  ((/.,  2(1  Q.  H.  i;4.3.  p. 


XI.  Hn.K.s. 

1.    ElllitlilKJ. 

_.  well  as  .itlidavits,  must  be  entitled 
[christian  names  of  the  jiarties  of  the  suit 
Mr.X.ilv.MrXrll,  T.  T.  •-'&  :»  Viet. 

1  the  same  nidtinn  is  made  in  two  causes  j 
may   be  used  and  rules  entitled   in  j 
I  well  wlicie  the  motion  is  against  ft  third 
J  a  slierill',)  .IS  inter  partes.    Cummiirial 
Vunorman,  T.  T.  3  &  4  Vict. -P.  C— 

J  nisi  having  been  obtained  to  set  aside  ft 

Iwrit  aiul  arrest  thereon  f(ir  irregularity, 

was  discharged  with  costs,  for  a  v.ari- 

reeii  the  Christian  name  of  the  ]ilaintilf 

and  the  name  in  the  rule.     HUifnti 

,1  (}.  B.  403.-1'.  C— Macaulay. 

a  rule  nisi  to  deprive  the  plaintiff  of 

[or4!M!uo.  111.  0.  4,  was  not  correctly 

I  the  cause,  the  ci  lurt  allowed  an  amend  • 

be  atliilavit  tiled  on  payment  of  costs. 

\eKtHw,  1  y.  15.412.— I'.'C— Macaulay. 

j  the  defendant  moved  to  set  asi<le  the 
prncecdings  in  a  cause  in  which  the 
Dies  had  been  stated  in  different  ways 
orneya  un  both  sides  in  the  aflidavits 
lings,  and  the  rule  for  setting  aside 
iiiigs  was  not  entitled  in  the  true 
cause— the  court  allowed  a  prelimi- 


nary objection  on  that  ground  to  prevail,  and  dis- 
charged the  rule,  (iniiit  v.  Tiii/ltir  ft  iil.,  '2  Q.. 
4<)7. 

If  anilo  1x3  informal  in  its  entitling,  tlio  ^)arty 
must  move  to  set  it  aside.  While  it  continileH 
in  force  it  must  be  obeyed,  l/nillifru  v.  Ward' 
mail,  4  Q.  H.  \~'X-  V.  V.  Maeaulay. 


3.   Lii/Mil  or  Almiidoniil  Itiilm. 

The  ccmrt  revived  a  la]med  nile  nisi,  upon  atli- 
ilavit that  it  had  been  served  and  transmitted  but 
mislaid,  .and  did  not  arrive  until  after  term. 
iliiliiimii  V.  Ifiiniiiil,  l>ra.  (l.S. 

nefeiidant,  after  ii  verdict  in  detinue  for  ]ilain> 
titr  and  one  shilling  damages,  was  granted  a  rule 
nisi  for  a  new  trial;  but,  having  obtained  a  certi- 
ticate  to  deprive  tlu'  plaiiitill'  of  costs  under  4;{ 
Kliz.,  hi'  served  a  written  notice  on  pliiintiff's  at- 
torney, that  he  did  not  intend  to  ]iroceed  upon 
the  rule  nisi,  which  aciordingly  was  never  taken 
out  or  served,  .■\fterwards  the  ccrtilicate  was  re- 
scinded, and  detendant  applied  to  revive  the  riilo 
nisi  he  bad  aliamloiied,  but  the  ap]ilicatioii  was 
refused.     J)(inilsii,i  v.  ItudilU-k;  'A  ().    H.   82. 

AVlierc  the  plaintill,  having  given  notice  of 
countermand,  (lischarged  a  rule  for  judgment  as 
in  case  of  nonsuit  on  the  peremptory  undertaking, 
and  on  condition  of  paying  not  only  the  costs  of 
the  application,  but  costs  of  the  day  as  well  ;  and 
without  jiayiiig  any  costs  proceeded  to  trial,  treat- 
ing his  own  rule  as  a  nullity  :  Held,  that  nl- 
tliongh  the  jilaintill'  having  countermanded  eimhl 
not  be  compelled  to  pay  costs  of  the  day,  and  the 
rule  so  far  was  insensible,  yet  the  other  part  of 
the  coiiilition  being  good,  the  plaintiff  could  not 
treat  the  whole  rule  granted  on  his  own  motion 
as  ft  nullity.  The  verdict  therefore  was  set  aside 
without  costs.     /{o/<x  ij.  t.  V.  Mii/ci-H,  ^  Q,  B.  374. 

Where  a  summons  obtained  in  ejectment  to 
Bet  aside  a  judgment  for  iiart  of  the  premises, 
was  discharged,  a  rule,  during  Kaster  Term, 
I8(>4,  olitained  to  set  aside  the  order  discharging 
the  summons  was  enlarged  by  consent  before  a 
judge  in  chambers,  not  acted  upon  either  during 
the  vacation  lietweeii  Kaster  and  Trinity,  or 
during  Trinity  term  ;  and  jilaintiir  in  the  vacation 
after  Trinity  term,  serveil  issue  book  and  notice 
of  trial  for  the  ensuing  fall  assizes,  which  were 
accepted  without  objection  by  defendant's  attor- 
ney, who  also  at  the  time  agreeil  to  waive  the 
attaching  to  the  issue  book  of  any  orders  made 
by  the  court  or  judge,  and  agreed  that  the  same 
might  be  added  to  the  record,  it  was  held  that 
the  verdict  taken  at  the  fall  assizes  was,  under 
the  circumstances,  regular,  and  could  not  be  set 
aside.  Kcman  v.  FuTloti,  1  L.  J.  N.  S.  210. — 1*. 
C  — Hagarty. 

A  rule  to  enter  a  nonsuit  ha\  ing  been  granted 
in  the  County  Court  in  Aiiril  term,  was  duly 
enlarged  until  the  following  term.  The  judge 
died  before  that  term  began,  and  no  luiccessor 
was  appointed  till  after  its  expiration,  but  the 
clerk  ot  the  court  granted  a  rule  to  enlarge  it. 
It  was  argued  in  Ctctober  term  before  the  new 
judge,  who  treated  it  as  still  pending,  and  gave 
judgment : — Held,  that  he  was  right.  LcmHc  v. 
EmmotiK,  25  Q.  B.  24.^. 


1 


A  rule  nisi  to  vary  an  order  of  Nisi  Prius  was 
taken  out  in  Easter  term,  but  allowed  to  lapse, 
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no  rule  to  enlarge  it  until  Trinity  term  having 
been  obtained.  In  that  term,  however,  the 
plaintiff's  counsel  shewed  cause  against  it,  and 
no  one  appearing  on  the  other  side,  it  was  dis- 
charged with  costs  :— Held,  that  as  it  had  lapsed 
the  shewing  cause  was  nugatory,  and  the  rule 
discharging  it  was  set  aside  as  having  been  im- 
providently  issued  ;  but  the  error  being  in  part 
that  of  the  court  no  costs  were  given.  Jordan 
V.  Gildersleew,  26  Q.  B.  3G1 . 

Where  after  a  rule  nisi  for  a  mandamus  had 
been  served,  the  applicant  gave  notice  that  it 
would  not  be  proceeded  with,  but  did  not  offer 
to  i)ay  any  costs,  the  court  on  application  lis- 
charged  the  rule  with  costs  up  to  the  time  of  the 
notice,  and  costs  of  said  application.  Ifeijiiia  v. 
Jufiticex  of  Huron,  31  Q.  B.  .335. 

See  Murphy  v.  McOuire  fit  al.,  1  P.  R.  33, 
p.  2916  ;  Ilei/iaiul  v.  Scott  el  al.,  18  C.  P.  52,  p. 
2893. 


4.   Costs. 

Where  a  motion  was  made  to  set  aside  a  writ 
and  the  arrest  for  irregularity,  and  to  discharge 
defendant  out  of  custody,  or  to  deliver  up  the  bail 
bond  to  l)e  cancelled,  as  the  case  might  be,  the 
court  made  it  absolute  with  costs,  although 
more  was  asked  than  could  be  granted,  the 
defendant  not  being  in  custody  and  having 
given  no  bond.  ArmstroiKj  v.  Scobell,  3  O.  .S. 
303. 

Where  each  party  failed  on  a  material  iiarfc  of 
the  rule,  no  costs  were  allowed.  Stilliuaii  v. 
Kimj,  24  Q.  B.  IGl. 

Where  an  application  is  not  fully  met,  al- 
though sufficient  be  sliewn  for  the  discharge  of 
the  rule,  costs  will  be  refused.  Hartvi/  v.  Kai/, 
E.  T.  2  Vict. 

^^^lere,  on  a  motion  as  to  a  matter  of  practice, 
the  affidavits  are  contradictory  as  to  the  facts, 
the  rule  will  be  made  absolute  or  discharged 
without  costs.  Orr  v.  Stubhach,  T.  T.  3  &  4 
Vict. — P.  C. — Macaulay. 

If  a  rule  be  discharged  on  a  preliminary  ob" 
jection,  such  as  an  error  in  the  entitling  of  an 
affidavit,  &c.,  costs  will  not  be  allowed;  but 
otherwise  if  the  objection  be  \  o  the  sufficiency 
of  the  materials  on  which  the  rule  is  moved. 
Hui/hes  V.  Hamilton  et  al,  2  Q.  B.  172.— P.  C  — 
Jones.  See  an  instance,  Teller  v.  Wilson,  1  Q. 
B.  417. 

On  the  Ist  of  March  an  order  was  made  set- 
ting aside  a  judgment  on  payment  of  costs  within 
a  week.  On  the  8th,  the  costs  were  tendered, 
and  through  error  refused.  On  the  same  day 
the  defendant,  treating  the  judgment  as  set 
aside,  tiled  and  served  hia  pleas,  together  witli  a 
demand  of  replication.  Plaintiifi  afterwards 
demanded  the  costs,  and  on  non-payment  issued 
execution  : — Held,  1.  That  the  tender  of  costs 
vras  in  sufficient  time  ;  2.  That  the  tender  was  a 
compliance  with  the  order  setting  aside  the  judg- 
ment on  terms  ;  3.  That  the  effect  of  the  order, 
followed  Ijy  tlie  tender,  was  to  set  aside  the  judg- 
ment and  execution,  so  as  to  make  the  filing  and 
service  of  the  pleas  regular  ;  4.  That  where  Ihe 
conduct  of  the  defendant's  attorney  was  vexa- 
tious, this  was  a  ground  for  refusing  costs  of 
the  application.     Plaintiffs  afterwards  to  avoid 


judgment  of  non  pros.,  took  issue  on  the  \i\eii\ 
and  then  executed  a  power  of  attorney  ;iiitho.l 
rizing  a  party  to  demand  payment  of  the  costj,! 
payment  of  which  was  refi'sed  on  the  ^'rouniil 
that  the  power  of  attorney  was  not  countersigntdl 
by  the  president  of  the  company  : — Held, 
That  the  duty  to  pay  the  costs  continueil,  noH 
withstanding  the  refusal  to  receive  them  whejl 
tendered ;  2.  That  the  filing  of  the  repliatioiil 
was  not,  under  the  circumstances,  a  waiver  oil 
pl.iintiffs'  right  to  costs  ;  .3.  That  the  iil.iiiitii 
were  entitled  to  a  substantial  order  direetiiigtlel 
payment  of  the  costs,  and  the  costs  of  tlie  applij 
cation.  Quiere,  as  to  the  plaintiffs'  riglit,  iiii<let| 
the  circumstances,  to  costs  as  Ijetween  attiirneyl 
and  client,  to  be  paid  by  the  attorney  fur  tliJ 
defendant,  as  a  punishment  for  his  vexatioiul 
conduct.  Gore  District  Mutual  Firr  liisiimmM 
Co.  V.  Webster,  10  L.  J.  190.— C.  L.  Chamb.-I 
Draper. 

Where,  on  a  question  of  damages,  iiliiintiil 
claimed  a  certain  amount  of  damages,  ami  in  ailT 
dition  a  certain  other  amount  of  osts  as  |i;irt  oil 
his  damages,  but  the  judge  ruled  against  him  ail 
to  both,  reserving  leave  as  to  the  damages,  !joi| 
not  as  to  the  costs  ;  and  the  court  made  alisuhiMl 
the  rule  to  increase  tlie  verdict  as  to  the  ilaml 
ages,  and  unless  defendant  consented  to  aiM  tiiJ 
costs,  ordered  a  new  trial  without  ousts,  aad 
defendant  consented  to  the  addition  of  the  costil 
— it  was  held  that  plaintiff  was  entitled  tntli(| 
costs  of  the  rule.  Stuart  v.  Mathieson,  10  L  J,| 
245.— 0.  L.  Chamb.— Draper. 

The  point  in  this  case  being  new,  the  cmrtl 
discharged  without  costs  a  rule  nisi  (ibtaiin;ilto| 
quash  a  conviction.     Reijina  v.  Morris,  2]  if.' 
392.    See  also  Armstrong  y.  Stewart,  28  C.  P. 45.1 

Where  a  rule  nisi  to  quash  a  convictimi  afwl 
return  of  a  certiorari  was  not  entitled  iuiuauif,| 
it  was  discharged,  but,  being  on  a  tecliuicall 
objection,  without  costs.  '  liegina  v.  M(irlm,Tif 
Q,  B.  132. 


5.  Other  Cases. 

The  party  who  has  obtained  the  rule  c;iiiii:<| 
on  its  return  produce  affidavits  containing  iw»| 
matter.     Oavan  v.  Lyon,  Tay.  434. 

Where  a  rule  with  a  stay  of  proceedings  bvl 
been  taken  out  and  served  to  shew  cause  wlivtl 
verdict  rendered  should  not  be  set  aside  tol 
irregularity,  a  notice  of  argument  of  (lenmrwl 
given  subsequently  to  the  rule  and  the  settinjl 
down  the  same  for  argument,  will  lie  set  nsiiltl 
with  costs.  Cit<i  Bank  v.  Eccles,  5  Q.  B.  t).')3.- 
P.  C— Draper.  " 

A  rule  nisi  does  not  operate  as  a  stay  of  pr»l 
ceedings,  unless  so  expressly  declared  in  tl'l 
rule.     Hastings  v.  Champion,  6  0.  S.  20. 

The  court  will  not  open  a  rule  after  it  hul 
been  maile  absolute,  where  the  opposite  partfl 
has  hatl  fall  opportunity  to  answer.  I'(ilinn^,i 
McDonell,  (i  0.  S.  158. 

Where  a  rule  nisi  for  judgment  was  eiilarg«J| 
until  the  first  day  of  the  next  term,  ami  on  I' 
second  day  of  the  term  was  made  absolute,  i|| 
cause  being  shewn,  the  court,  though  they  )i»| 
the  defendant  regular  in  moving  his  rule  al*! 
lute  when  he  did,  allowed  the  plaintiff  ucvert^ 
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|)is  upii"  affiilavits  filed  during  the  term,   to 
l,ve  the    rule    nisi   re-opened   for   argument. 

lewart  v.  Davin,  5  Q.  B.  '268. 

Seinblo,  that  rules  nisi  do  not  become  rules 
Lsohite,  though  ordered  to  be  made  so  by  the 

murt,  until  after  they  are  drawn  nj)  or  issued. 

j/mwci'i'i/  Banic  v.  UiujIiks,  4  Q.  B.  167. — P. 

;,_-Macaulav. 

The  jilaiatilTs  sued  A.,  B.  and  0.   on  a  joint 

lontraot;  B.  allowed  judgment  to  go  by  default. 

V'  nlaiiitifl's  failing  to  prove  a  joint  contract. 

iccepteil  a  nonsuit  as  to  B.  and  ('.,  an<l  took  a 
iwilict  against  A.  A.  moved  in  term  to  set  the 
[erdict  aside.     B.  and  C  were  not  made  parties 

Bthende.    The  court  made  tlie  rule  absolute. 

I  ami  C.  afterwards  entered  judgment  on  the 

joiisuit :— Held,  that  B.  and  C.  not  being  par- 

iej  t(i  the  rule  nisi,  were  not  bound  by  the  order 

fciile  thereon,    unless  they  could   be  shewn  to 

Bve  l)een  served  with  it,  or  to  have  adopted  or 

tteil  upon  it.     Ih. 
The  court  will  not  recognize  enlargements  of 

llles  made  by  consent  without   motion.     Mc- 

hit^ll  v.  Fan-iirll,  8  C.  P.  54. 

[Oiiif'-S  should  not  all  rules  and  orders  be  in 
A'tice  dated  as  of  the  day  of  argument,  and 
Jot  delivery  of  judgment.  Ward  v.  Vaucf, 
IP.  R.  '210.— G.  L.  Chamb.— A.  Wilson. 
Remarks  as  to  the  practice  of  arguing  rules  in 
1  court,  moved  in  I'ractice  Court,  yewiiuiii 
,  Xlii'iiird  Dintrkt  Mutual  Fire  Ats.  Cu.,  '25 
.  B.  -in,"). 

I  Where  a  rule  nisi  on  the  face  of  it  refers  to 
■pers  aii<l  affidavits  filed,  this  is  sufficient  in 
Win.uy  cases;  but  in  applications  ti inching 
■aiils.  and  in  proceedings  to  bring  a  person 
p)  contempt,  the  particular  materials  moved 
1  should  be  specified.  Ilexki'th  x.  Ward,  VI  C 
:Gil7.    tiiiiiBicb'i/  V.  Mulliolland,  2  P.  R.  169. 

[Defendant  in  the   County  Court  obtained  a 

nisi  to  enter  a  nonsuit,  with  stay  of  pro- 

ediugs ;  it  was  not  signed  by  the  clerk,  but  had 

kthe  side  the  words,  "Rule  nisi  granted  :  W. 

liiiou,  judge."     Plaintiff's  attorney,   treating 

las  no  rule,  signed  judgment,  but  the  judge 

lit  to  he  a  prop(!r  rule  and  the  judgment  a 

(llity,  and  ordered  a   nonsuit.     On  appeal  by 

lilaintiff ;— Held,    that   the  judgment  was 

egular  only,  and  should  therefore  have  been 

rid  of  before  any  other  step  could  be  taken  ; 

I  on  this  ground  the   appeal  was  allowed. 

fiiniw  ribic,  21  Q.  B.  87. 

iSeiiwrks  as  to  objections  taken  in  the  rule, 
tnot  ai)pcariug  on  the  judge's  notes.  Ji('<iina 
rb'.yanlinen  Canal  Co.,  27  Q.  B.  374. 

fcln  appeal  will  not  lie  from  the  granting  of  a 
Tie  nisi  in  the  County   (,'ourt,  before  it  has 

111  made  absolute  or  discharged.      liohinmn  v. 

mr,\mn,  32  Q.  B.  344. 

Remarks  on  the  extreme  length  of  the  rule 
~i  for  a  certiorari  to  remove  a  conviction,  &c. 
Y^MhandMcCrackcn,  33  Q.  B.  181. 


XII.  Notice  to  Admit. 

f-'.  L.  P.  Ael,  R.  S.  0.  c.  50,  s.  171— Rule  of 
Prartica  Xo.  ^'0,  T.  T.  IS50.] 

letope  a  party  will  be  allowed  to  tax  the  costs 
f'  ,  i^^K  ^^  exemplification  of  judgment,  he 


must  serve  the  other  side  with  notice  to  atlmit, 
&c.,  under  the  rules  of  court,  28,  E.  T.,  1842. 
The  master,  however,  though  he  cannot  allow 
the  costs  of  exemplification  withcmt  notice,  &c., 
may  allow  the  costs  of  procuring  a  co|(y  of  the 
roll  Comjerv.  McKechuk,  1  C.  L.  Chamb.  2'20. 
— Burns. 

On  a  notice  to  admit,  no  summons  can  bo 
taken  out  until  the  expiration  of  forty-eight 
hours  from  the  time  specified  in  the  notice  for 
an  inspection  of  the  documents,  ('an/ v.  Cinii- 
hn-laml,  1  P.  R.  140.— C.  L.  Chamb.— Burns. 

Under  R.  (i.  Prac.  29  anil  30,  an.l  the  C.  L. 
P.  Act,  1856,  sec.  165,  the  old  practice  of  calling 
on  the  party  by  summons  to  admit  documents, 
was  done  away  with,  and  the  notice  to  admit 
according  to  the  form  given  in  rule  29,  substitu- 
ted for  it.  Such  a  summons  was  therefore  dis- 
charged with  costs  ]J(i  CoH/a  v.  Thf  (lordoii 
Kstatr,  2  L.  J.  211.     C.  L.  Chamb..— Burns. 


XIII.  CoxsoLii)..VTiN({  Actions. 

Several  actions  having  been  brought  on  a  bond 
to  a  sheriff  for  the  gaol  limits,  the  court  granted 
a  rule  to  consolidate  them.  Leonard  v.  Merr'dt, 
Ura.  190. 

If  a  party  lirings  two  or  more  actions  at  the 
same  time  against  another,  on  claims  which 
might  be  included  in  one  action,  he  may  be 
compelled  to  consolidate  them  with  costs.  Coni- 
mcrcinl  Bank  of  Canada  v.  Lorin,  3  L.  J.  205. — 
C.  L.  Chamb.  — Draper. 

A  suit  will  not  be  transferred  to  the  C!ourt  of 
Chancery  with  the  view  of  being  consoli<liited 
with  a  suit  pending  in  it  between  the  same 
parties.  FrU-k  v.  Mo,n>r,  6  P.  R.  245.— C.  L. 
Chamb.— Dalton,  C.  C.  .(•  P. 
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XIV.  Service  of  Papers. 

I.  Generalhj. 

[fSee  C.  L.  P.  Art,  R.  S.  O.  c.  50,  sr-a.  57,  50,  CI— 
R.  a.  Prac,  T.  T.  1S5(J,  No.  131—139.] 

On  xlijont  of  Attorn''!/.]—  The  service  of  a 
summons  to  compute  on  the  agent  of  the  defen- 
dant, an  attorney,  is  sufficient.  Sprmjije.  v. 
McMartin,  T.  T.  1  &  2  Vict. 

Semble,  that  service  upon  the  agent  of  an 
attorney,  who  is  himself  the  defendant  in  the 
.action,  and  not  representing  another,  is  good. 
Bank  of  Upper  Canada  v.  Roltinnon,  7  Q.  B.  478. 

Delivery  of  a  copy  of  the  rule  nisi  to  discharge 
a  clerk  from  his  articles,  the  attorney  having 
absconded,  to  the  town  agent  of  the  attorney,  ana 
leaving  copies  at  his  last  place  of  residence  and 
at  his  office  ; — Held,  sutticieut  service.  Re  Mc- 
Greijor,  15  C.  P.  54. 

A  summons  cannot  be  taken  out  by  an  agent 
for  one  attorney  and  served  on  himself  as  agent 
for  another  attorney.  Ontario  Bank  v.  Finher, 
4  P.  R.  22.— C.  L.  Chamb.— A.  Wilson. 

Held,  that  the  "  two  clear  additional  days  to 
the  time  now  allowed  by  law"  for  service  on  the 
agent  of  a  country  attorney,  under  34  Vict.  c. 
12,  8.  12,  O.,  means  the  insertion  of  two  days  be- 
tween the  day  of  service  and  the  day  of  the  hap- 
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pening  of  the  e^'ent  to  which  the  notice  relates- 
A  service  of  notice  of  trial  on  the  Toronto  agent 
of  a  country  attorney  on  Saturday  for  Monday 
week  would  be  sufficient.  Nordheimcr  v.  Shaw, 
6  P.  K.  14.— C.  L.  Chanib.— Dalton,  C.  G.  d;  P., 
Gait. 

It  is  not  irregular,  under  C.  L.  P.  Act,  s.  61, 
to  serve  a  declaration  in  Toronto  on  a  country 
attorney  ;  and  ten  days'  notice  to  plead  is  not 
necessary  under  such  circumstances.  C'ltii  Bank 
V.  MvKuij,  (>  P.  J!.  1208.— Dalton,  C.  C.  d:  P. 

Acceptance  or  Ai/reoneiit.] — A  defendant,  after 
admitting  service  of  an  attorney's  bill,  cannot 
question  the  genuineness  of  the  signature  of  the 
attorney  on  the  copy  he  received.  Berri/  v. 
Aw/ntss,  3  O.  S.  045. 

An  admission  of  service  endorsed  on  the  copy 
of  the  bill  of  costs  sued  for  l)y  the  defendant's 
fvttorncy  for  the  purjioscs  of  trial,  must  be  taken 
to  admit  an  effectual  service.     Ih. 

Notice  of  assessment  was  sent  to  the  sheriff 
for  service,  and  was  returned  by  him  to  the 
plaintifi's  attorney  with  the  following  endorse- 
ment;  "Received  a  copy  of  the  within,  for 
defendant,"  signed  by  "  E.  &  G.,"  attorneys,  in 
the  handwriting  of  G.  For  the  plaintiff  it  was 
shewn  that  E.  &  G.  were  constantly  in  the  habit 
of  accepting  service  for  defendant ;  but  G.  stated 
that  he  only  cfmsented  at  the  bailiff's  recjuest 
to  hand  such  notice  to  defendant  as  soon  as  he 
should  see  him,  and  that  the  endorsement  was 
intended  not  as  an  acceptance  of  service,  but  as 
shewing  a  willingness  to  hand  the  notice  to  the 
defendant.  There  was  no  denial  that  E.  &  0. 
were  in  the  habit  of  accepting  service  for  defen- 
dant, nor  any  assertion  that  G.  told  the  bailiff 
what  he  intended  by  the  receipt  endorsed  :— 
Held,  a  sufhcient  service.  Rulkdije  v.  Thomp- 
son, 1  P.  K.  275.— P.  C— Draper. ' 

Where  it  was  agreed  between  the  attorneys  of 
the  parties  to  a  cause  (the  one  resident  in  Whitby 
and  the  other  in  Colling  wood),  thatjjapers  shouhl 
be  served  by  mail,  it  was — Held,  that  the  time 
of  the  service  of  notice  of  trial  commenced  to 
count  from  the  time  it  was  mailed  by  plaintiff's 
attorney,  and  not  from  the  time  of  its  receipt  by 
defendant's  attorney.  Semble,  where  such  a 
mode  of  service  is  agreed  upon  the  paper  mailed, 
in  the  event  of  loss  or  miscarriage,  is  entirely  at 
the  risk  of  the  attorney  to  whom  sent,  liobson 
V.  Arbuthnot,  3  P.  P.  313.— P.  C— A.  Wilson. 

A  defendant  accepted  service  of  notice  of 
action,  adding,  "and  agree  to  accept  the  same 
as  a  sufficient  notice  of  action  to  me  under  the 
statute"  :— Held,  that  he  could  not  rely  on  a 
defect  therein.     Donaldson  v.  Haley,  13  C,  P.  87- 

Other  Cf(.fe.9.] — In  an  action  defended  by  the 
crown,  notice  of  trial  was  served  on  the  attor- 
ney-general, who  had  previously  been  raised  to 
the  bench ; — Held,  that  such  notice  was  a  nullity. 
Doe  d.  McMillan  v.  Duane  et  al.,  5  O.  S.  G7U. 

Defendant  was  arrested  and  gave  bail,  who  to 
relieve  themsi-dves  jnit  in  special  bail.  The 
attorney  for  the  bail  gave  notice,  and  signed  him- 
self "defendant's  attorney, "  and  all  the  subse- 
quent papers  in  the  cause  were  served  on  him. 
Judgment  was  obtained,  and  defendant  arrested 
on  ca.  sa.,  when  it  was  shewn  that  defendant 
had  never  employed  the  attorney.     The  court 


set  aside  the  whole  proceedings.     McMnrtln  r 
McKinnon,  5  0.  S.  72. 

Where  the  defendant  had  appeared  by  attn,.! 
ney,  and  the  plaintiff  after  declaration  signrfl 
interlocutory  judgment  and  served  imtiit  A 
assessment  of  damages  on  the  defendant  hinistlil 
and  assessed  damages  upon  that  noticu— tij 
court  held  the  assessment  irregular,  and  tliat;il 
was  not  necessary  that  any  notice  sliuulil  (,1 
given  to  the  plaintiff  of  the  defendant's  inttj.! 
tion  of  moving  to  set  aside  the  proceedings  kJ 
such  irregularity.  Bkho/i  v.  Lindsdii,  {\  ( i ; 
2()4.     See  also  Ferric  v.  Tannahill,  Dru.  327. 

Papers  are  not  regularly  served  by  lieiiig  (le.| 
livered  to  the  clerk  of  the  attorney  at  a  distance 
from  the  attorney's  residence,  when  tlie  derka 
casually  at  the  place  of  service.  Tiifuiiii  vi 
Bnllen,  5  O.  S.  137.  '      ' 

It  is  not  a  sufficient  service  of  a  notice  of  tpjj 
to  leave  it  at  the  attorney's  ofhcc,  iki  [ursij 
being  there.     Brewer  v.  Bacon,  5  0.  S.  'M'i 

Leaving  a  notice  of  trial  at  an  attorniv's  n 
is  not  a  service,  unless  it  is  sworn  to  liavu  1 
given  to  some  person  there.     ConsKinii^  f,'j 
Co.  v.  Kixsock,  5  Q.  B.  542. 

Held,   that  the  service    of   a  notice  of  trJ 
by  putting  the   paper  under  the  door  nf  tj 
attorney's  ofhce,  the  attorney  swearing  that  1 
was  absent  from  home  at  the  time,  and  iliil  n 
return  till  the  day  of  the  assizes,  wlitn  ho  tiiil 
heard  of  such  service,  was  irregular ;  ami  ttj 
the  verdict  must  be  set  aside,  but  witlimit  c 
as  the  attorney  should  not  have  absentuil  lui 
self  on  the  eve  of  the  assizes.    Urand  JUra-S'ii 
ijation  Co.  V.   WUh'i^,  8  Q.  B.  249. 

A  clerk,  on  the  last  day  of  notice  of  trial,  vijjl 
on   his  way  to  serve  it,    met  the  (lufeiulMil 
attorney's  partner,  who  told  him  to  go  t'  tlf 
office  and  serve  it  there.      When  he  arrivnl 
one  was  in  :  he  put  it  under  the  dc.or,  ami  iti 
not  received   until  next  day.      The  I'liriitij 
name  of  defendant  was  wrong  in  the  style  J 
cause  : — Held,  that  the  maimer  of  service! 
good,   on  the  ground  that  tlie  partner  ni  tl 
attorney  refused  to  receive  the  papeis,  but tli 
the  style  of  cause  being  wrong,  the  iiotict  ikiJ 
be  set  aside.     Carne<iic  v.  liutherford,  (i ' 
102.— C.  L.  Chamb.— Dalton,  ,C'.  ('.  <(■/'. 

Where  an  attorney,  residing  and  practisintj 
the  county  where  the  action  is  brouglit,  aiipan 
there  for  defendant,  formed  a  partnership) 
another  attorney  carrying  on  business  tlierel 
their  joint  names,  and  then  changed  his  actr 
residence  to  another  county,  leaving  his  namel 
the  proper  books  in  Toronto  as  still  of  the  ion 
county,    and   occasionally  afterwards  atttii 
and  did  business  in  the  former  county,  sen 
of  notice  of  trial  on  his  partner  there  was  1 
to  be  good  service   notwithstaivling  a  pril 
arrangement  between  the  parties  that  tlieM 
ner  should  only  attend  to  new  business. 
V.  Langlois,  1  L.  J.  N.  S.  209.— P.  C.-Hag>il 

A  notice  of  trial  was  put  under  the  iIikJ 
the  office  of  the  defendants'  attorney  (tlie  li 
being  locked)  about  half  past  five  on  the  lajt j 
of  service.  It  did  not  come  into  hands  ofl 
defendants'  attorney  until  the  next  nioniiiijj 
Held,  that  the  service  did  not  count  until r 
latter  period.  McCaUum  v.  Provincial  liu.  r 
6  P.  E.  101.— C.  L.  Chamb.— Daltou,  C  C.i 
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yj.  Chain  b.— Dalton,  C 

The  afKdavit  of  service 

;e,  must  shew  (if  a  i 

«,ck'  '\  tliat  the  copy  ■v( 

nt's  yiiice  of  abode  on 

jiiiceted  witli   his  housi 

hil-Ii'iiil  et  al.,  M.  T.  1 

|Th«  serving  a  notice  of 
Ito  defendant's  lioiise  an 
iicc  into  liis  yard  door,  t 
teeiit  that  it  was  a  notic 
■jier,  is  an  insufficient  s 
used  to  liave  anythini 
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Bed  with  defendant.  ( 
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I.P.  45G. 
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Htlili  "'■'*''  service  of  a  notice  of  trial  on  a 
Lrvant  girl)  ^^  t^'**  private  residence  of  an  attor- 
Uv  is  good,  anil  that  the  service  counts  from  tlie 
Pj  the  papora  are  left,  and  not  from  the  time 
ifv  come  into  possession  of  the  attorney.  Mitr- 
j/t  (Jmil  Western  Jf.'W.  Co.,  (!  P.  K.  211.— 
[I'chamb.— Dalton,  C.  C.  <i:  P. 

IThe  atlidavit  of  service  of  a  rule  nisi  to  com- 

Lf  must  shew  (if  a  personal  service  be  not 
fcclt  '\  tliat  the  copy  was  served  at  the  defen- 
(it's  place  of  abode  on  some  grown  up  person 

jnnecteil  with  his  household.     Mitthbcnjer  v. 

\],luhiMUtal.,  M.  T.  1  Vict. 

IThs  serving  a  notice  of  assessment,  by  taking 

Ito  defendant's  house  and  throwing  it  over  his 

Ve  into  'lis  yard  door,  telling  his  son  who  was 

Ejsiiit  that  it  was  a  notice  of  assessment  for  his 

Jur,  is  an  insufficient  service,  where  the  son 

usid  ti)  have  anything  to  do  with   it,   and 

Here  the  fatlier,  who  was  absent  from  home, 

lew  nothing  of  it  till  after  the  assizes.    Mdlaiu 

\Bnijiun\n,  I  C.  L.  Chamb.  142. — Kobinson. 

All  affiilavit  of  service  on  a  grown  up  person, 
iiin"hcr,at  defendant's  last  place  of  residence, 

Jiont  shewing  that  she  was  in  any  way  cou- 
with    defendant,    or    resident    on    the 

wises  ;— Helil,  insufficient.  Carlisle  v.  Orde, 
8,  P.  456. 

1 19  not  essential  to  the  due  service  of  the 
lice  made  necessary  by  sec.  1  of  20  Vict.  c. 
{that  it  should  be  made  in  the  manner  pre- 
l)pil  hy  that  Act.  Where,  therefore,  the 
iiig  member  removed  himself  and  his  family 
» to  avoid  a  personal  service,  and  contiiuied 
tnt  or  concealed  for  the  fourteen  days  allowed 
hhe  statute  for  jjersonal  service  or  service  at 
Iresiilenco  upon  a  grown  up  person  of  his 
ily,  service  by  nailing  a  copy  of  the  notice 
ie  door  of  his  residence,  and  by  leaving  a 
f  nith  his  brother,  who  was  also  his  agent, 
-Held,  sufficient.  lu  re  Exsex  Election,  4 
[,;0.-C.C.— Chewett. 

[otice  of  trial  for  3rd  April,  and  issue  book, 
i  handed  to  a  servant  of  defendants'  attor- 
ta  the  evening  of  26th  March.  The  next 
[they  were  given  by  her  to  her  master:  — 
that  their  service  only  dated  from  the 
,  aiul  was  therefore  set  aside  as  irregular. 
Be,  as  to  the  proper  mode  of  taking  the 
fction.  llmiq  v.  Turner,  Wright  v.  Perkie,  2 
]N.  S.  267.— 0.  L.  Chamb.— Draper. 

Jiere  an  order  for  payment  of  costs  is  sought 

\.  may,  under  C.   S.  U.   O.  c.  24,  s.  19,  be 

jred  by  execution,  the  service  of  the  sum- 

Imust,  in  general,  be  personal.     The  court 

lirnder  special  circumstances,  dispense  with 

pal  service.     Where  defendant  is  abroad, 

known  where  he  lives,  personal  service 

lot  be  dispensed  with  ;  perhaps  not  even  if 

Eade  to  appear  that  defendant  is  keeping 

I  the  way  to  evade  service.     Service  on  the 

ley  on  the  record,  and  on  defendant's  wife, 

1  l)eing  shewn  that  the  defendant  was  keep- 

pt  of  the  way  to  avoid  service,  was  held 

Icieiit,  though  it  was  shewn  that  he  had 

"flier  Canada  and  gone  to  reside  in  the 

1  States.    Heijina  v.  Siinpaou,  3  P.  R.  339. 

Chamb.— A.  Wilson. 

^py  of  a  notice  can  only  be  affixed  in  the 
'  the  deputy  clerk  of  the  crown  in  the 
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district  in  which  the  action  is  brought, 
v.  Gilmour,  (i  Q.  B.  C04. 

Defendant  in  a  County  Court  suit  appeared  in 
person,  but  gave  no  address  for  the  service  of 
papers,  as  reiiuired  by  sees.  51  and  53  of  the  C. 
L.  P.  Act,  and  C.  ('.  rule  of  court  No.  131.  The 
declaration  was  served  on  him  personally  and 
pleas  tiled.  The  person  who  served  the  pleas  for 
him  refused  to  receive  the  issue  book,  notice  of 
trial,  &c.,  .ind  they  were  stuck  up  at  the  office  of 
the  clerk  of  the  court.  The  plaintiff  t'lok  a  ver- 
dict on  the  20th  of  April,  defendant  not  appear- 
ing, and  defendant  was  informed  of  it  on  the  27th. 
iS'o  steps  were  taken  by  him  to  stay  proceedings, 
anil  final  juilgment  was  entered  on  the  5th  of  May. 
Defendant  in  Kaster  term  following  moved  for  a 
new  trial: — Held,  that  the  plaintiff's  proceed- 
ing was  warranted  liy  the  rule  of  court,  notwith- 
standing the  declaration  had  been  personally 
served.  Semljle,  that  if  it  were  irregular,  the 
defendant,  on  being  aware  of  the  verdict,  .should 
have  moved  to  stay  the  plaintiff's  proceedings, 
and  that  at  all  eveiits  he  should  have  done  so  if 
he  wished  to  move  upon  the  merits.  O'Neill  v. 
Everett,  3  P.  II.  98,  distinguished.  Covert  v. 
lioha-tson,  31  Q.  B.  25(5. 

An  order  may  be  made  on  a  verified  copy  of  a 
judge's  summons,  where  the  original  is  servcrl  by 
mistake.  Tift  et  al.  v.  Wallace  et  al.,  M.  T.  2 
Vict. 

In  general  there  must  be  a  true  copy  of  a  sum- 
mons served,  at  least  there  must  be  nothing  cal- 
culated to  mislead  in  the  coj)y  served.  Woollij 
V.  Tivedle,  3  L.  J.  185.— C.  L.  Chamb.— Robin- 
son. 

Affidavit  of  service  of  rule  for  attachment  and 
allocatur  for  costs  is  good,  though  it  state  the 
service  as  made  on  the  day  of  a  certain  month, 
instant,  without  stating  the  year.  Heijina  v. 
Tomb,  4  Q.  B.  177.— P.  C— Macaulay. 

A  rule  nisi  to  set  aside  interlocutory  judg- 
ment, &c. ,  was  granted  on  defendant's  affidav  ^t, 
stating  that  he  had  been  served  with  no  papers 
since  the  writ  of  summons,  nor  had  any  come  to 
his  knowledge,  or  been  left  for  him  at  his  house 
or  place  of  business.  This  was  met  by  affidavits 
swearing  positively  to  service  of  declaration  and 
notice  of  assessment,  but  not  shewing  how  the 
service  was  made  : — Held,  sufficient,  and  that 
the  rule  must  be  discharged  with  costs.  Harper 
v.  Branton,  1  P.  R.  207.— P.  C— Draper. 

Service  of  a  notice  on  Good  Friday  is  good. 
Clarke  v.  Fidlvr,  2  Q.  B.  99.— P.  C— Jones. 

Service  of  a  summons  on  a  Saturday  after 
three  o'clock,  p.  m.,  returnable  on  Monday  fol- 
lowing, is  not  good  service,  being  in  effect  ser- 
vice of  a  summons  on  the  day  on  which  it  is  re- 
turnable, which  is  unreasonable.  Ball  et  al.  v. 
Croivdley,  3  L.  J.  131. — C.  L.  Chamb. — Hagarty. 


•     '        XV.  Filing  Papers. 
1.  Oenerally. 

No  paper  is  properly  filed,  until  marked  "filed" 
by  the  proper  officer.  Campbell  v.  Madden, 
Dra.  2. 

A  deputy  clerk  of  the  crown  should  not  file 
papers  at  his  private  residence,  apart  from  his 
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office,  and  out  of  office  hours.     Fralkk  v, 
mail,  1  C.  L,  Chainb.  80.  — Macaulay. 

The  delivery  of  a  paper  to  him  in  the  street 
is  not  filing  or  entering  it.     //). 

Where  the  defendant's  attorney  is  present  at 
the  opening  of  the  office  in  the  morning  to  file  a 
joinder  in  demnrrer,  and  the  plaintiff's  attorney 
is  also  present  to  sign  judgment,  the  defendant's 
attorney  is  entitled  to  precedence.     Ih. 

Papers  should  not  he  taken  off  the  files  with- 
out leave  of  the  court  or  a  judge.  Bnwiu;  ct  nl. 
V.  Smif/i,  1  P.  R.  347.— C.  L.  Chanib.— Rich- 
ards. 

Papers  fdcd  in  court  should  not  be  sent  away 
to  be  used  as  evidence  at  JsisiPrius,  unless  when 
the  originals  are  essential,  and  the  party  apply- 
ing to  have  them  transmitted  has  some  right  in 
them,  or  the  interests  of  pulilic  justice  recpiire 
their  transmission  ;  and  in  that  case  the  otHcer 
sending  should  take  a  voucher  from  the  officer  re- 
ceiving them.     Odi/iiorrt  al.  v.  Salt,  24 Q.  B.  180. 

Held,  that  sec.  1 03  of  the  C.  L.  P.  Act,  permits 
the  transmission  of  certified  copies  of  depositions ; 
an  ai>i)licatiou  to  transmit  the  originals  was 
therefore  refused.  Ftiifaii  v.  ir'/7.so;(,  G  P.  li. 
295.— C.  L.  Chamb— Ij'alton,  C.  C.  .i-  P. 

See  ('(iiviuiuih  v.  HitKtiiii/s  Mutual  Fire  Im. 
Co.,1  P.  K.  lil,  p.  '2801. 


XVI.  Discontinuance. 

[See  R.   G.  Prac.    T.    T.  1S5C,,  No.  3.}.] 

Unless  the  plaintiff,  upon  taking  out  a  rule 
to  discontinue,  serve  defendant  at  the  same  time 
with  an  a]'pointment  to  tax  costs,  defendant 
may  regard  the  rule  as  a  nullity.  Pcrrln  et  al. 
V.  E(i(jl('iiuiii,  4  Q.  B.  254. — P.  0. — Jones. 

Where  a  plaintiff  sues  two  or  more  defendants 
as  executors,  the  entering  a  nolle  prosecjui  and 
discontinuing  iis  to  one,  is  not  a  discontinuance 
of  the  action.     Masson  v.  Hill,  5  Q.  B.  CO. 

The  plaintiflF  having  failed  to  proceed  to  trial 
upon  a  peremptory  undertaking,  the  defendant 
moved  to  make  absolute  the  original  motion  for 
judgment  as  in  case  of  nonsuit.  The  plaintiff 
then  obtained  an  order  to  discontinue  on  payment 
of  costs,  Ijut  did  not  take  out  an  appointment  to 
tax.  Defendant  gave  notice  of  taxation,  but 
not  attending  the  costs  were  not  taxed.  The 
plaintiff  on  this  ground  opposed  the  application 
lor  judgment,  &c.  ;  but — Held,  by  McLean,  J., 
that  the  plaintiff  should  have  taxed  .and  paid  the 
costs  whether  defendant  attended  or  not ;  and 
that  defendant  was  entitled  to  judgment  as  in 
case  of  nonsuit.  Doe  d.  Meyers  v.  liohertwn,  1 
€.  L.  Chamb.  150. 

On  a  motion  for  judgment  as  in  case  of  a  non- 
suit in  ejectment,  the  plaintiflf  consented  that 
the  rule  shouhl  be  absolute  if  a  rule  to  discon- 
tinue were  not  taken  out  within  a  month.  It 
was  taken  out,  and  a  notice  of  taxation  served, 
which  was  enlarged.  The  court,  under  the  cir- 
cumstances of  this  case,  afterwards  allowed  the 
plaintiff  to  withdraw  his  rule  to  discontinue,  and 
to  ^iroceed  to  trial,  on  payment  of  costs  and  on 
giving  additional  security  for  costs  in  the  action. 
Zhe  d.  Hay  v.  Hunt,  1  P.  R.  128.— P.  C— Mc- 
Lean. 
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Defendant  having  been  arrested  in  tlio  ('oiij;,| 
Court,  was  dischargetl  for  insulHcieiicy  dj  t  J 
affidavit,   but    expressly   without    ccjstH.    Tli| 
plaintiff  then  took  out  a  rule  to  discoiitiiii;.; 
suit  on  payment  of  costs,  and  arrested  (IijUh 
in  the  Queen's  Bench  for  the  same  cause,   li^,, 
dant  was  disch.arged,  l)ecauHe  the  fir.st  mi  j 
not  been  effectually  discontinued,  the  jilaiimi 
having  taken  ii"  ste])M  to  tax  or  jiay  cirst".  i'Jj 
v.  James,  1  P.  11.  153. — C.  L.  Chamb.  -Bunn" 

Where  <au  order  for  security  he  cost.s  Imsl 
obtained,  with  a  stay  of  proceedingsi,  tiikiii; 
a  rule  to  discontinue  is  a  breach  of  the  uriu 
Ferijuson  v.  Clarksun,  2  \,.  J.  92. — C.  L.  (.liai 
— Draper. 

Plaintiffs  having  tiikeu  a  joint    jiinl  stvt; 
bond  from  defendants  for  a  debt  of  t'o.Oftvi 
cl.ared  .against  them  all  as  u[)on  a  juint  i 
only.     One  pleaded  a  special  plea,  and  uiciy 
demurred,  .and  tlie  plaintiffs'  attorney,  undirij 
impression  that  the  bond  had  been  deehirtdi 
.as   joint  .and  several,    disc(mtinuecl  as  iz 
these  defendants,  and  took  a  venliet  against  J 
others,  who  moved  to  arrest  the  judgment. 
sum  being  large,  on  motion  made  in  tlie  fiU^ 
ing  term,  the  court  allowed  the  plaiiititi's 
continue  .against  the  last  mentioned  defumia 
on  p.ayment  of  all  costs,  so  that  the  chiiiii  u 
not  be  defeated.     Commercial  Bank  v.  (d/p 
17  Q.  B.  237. 

The  pLaintiff,  h.avingsued  in  the  CouiityCil 
proved  a  claim  beyond  the  jurisdiction,  wlj 
upon  the  jury  were  discharged.    He  tlieii  lir-; 
his  action  in  this  court,  and  upon  deluiKiij 
application  .an  order  w.as  made  st.'iyii'.;;  ir v 
ings  until  the  pl.aintiff  should  di.sei]ntiiiiit 
County  Court  action  anil  pay  the  eosts  i.;| 
The  order  was  resciiuled,  for  the  Cduiity  I'l 
having  no  jurisdiction  the  plaintiif  cmiMl 
discontinue  tlie  suit  there,   wliich  wouli!  \ 
proceeding  in  the  cause.     I/udi/smi  v.  (rVilJ 
'26  Q.  B.  127. 

The  tenants  in  dower  having  given  not;i 
trial  by  proviso,  the  demandant  served  .i  rii| 
discontinue  on  jjayment  of  costs,  with  ;i  i 
on  her  part  that  if  the  costs  were  not  p.iiil' 
in  four  days,  the  tenant  might  sign  jiuigiaa 
non  pros.     The  costs  not  having  heen  ]<xAm 
tenants  entered  the  record  for  trial,  iiniis/ 
the  deiUcandant,  at  her  own  election,  amlenij 
the  usual  judgment  for  the  co.sts  antecola 
.and  attending  the  nonsuit : — Hehl,  thiittti 
vice  of  the  rule  to  discontinue  l)einj,'  no  s 
proceedings  unless  the  costs  taxed  under  it| 
paid,  the  tenants  were  entitled  to  tlie 
the  nonsuit,  and  were  not  obliged  to  iiavelj 
a  judgment  of  non  pros,  under  the  terms')! 
rule.    The  master,  on  revision,  havinjjdisallj 
these  eosts,   as  unnecessarily  inciirreil 
that  he  had  exceeded  his  discretion  ;  tiiej^ 
rule  being  that  the  court  awards,  tliei 
fixes  the  amount  of  the  costs  of  suit.    .Vq 
Corporation  of  the  City  of  Hamilton,  17  C 


XVIII.  Term's  Notice. 

Where  four  terms  have  elapsed  siiictj 
joined,  a  term's  notice  is  necessary  befc| 
subsequent  proceedings,  unless  within  i' 
terms  a  notice  of  intention  to  proceed ' 
given.    Hetideraon  v.  JtfcConrtici,  Taj.  ^ 


Bid  not  by  a  defem 
llthongh  four  tcrni.-i  n 
my  ]inieeeih'iig  hai!. 

The  rule  that  a  toi 

licro  no  procoediiig.s 

lerm.s  doe.s  not  apply 

bd«nt.      /he  d.    Van 

Yiiiiiiij  V.  Smilh,  H.  'J\ 

Hiit-ifteralaiisoof  foi 
iAmgi,  a  ilofcmhint  n 

'  liis  intention  to  jwoe 
heiit  of  noli  jiros.      Hal, 

.  ('.—Draper. 

.\  defejiilant  may  mov 
'  noii.snit,  witlioiit  gii 
ttoteediiig,  altiiough  no 
te o.in.«e  Hitiiiii  four  ter 
W,  1  1'.  i{.  358.  —P.  C 

\X\\  agreement  between 
le  notice.     G'araii  v.  L, 

J  .Asse.ssmcut  of  damages 
Itenn's  notice.     Jiaker  i 

..Action  .against  two  dei 

liied,  and  after  four  t. 

fctlnii  a  year,  one  of   tli 

en  arre.ste<l,   put  in  ^p 

I'niivit  retracting  his  p], 

.again.st  tlie  other  •- 

Ifeuiiant  was  entitled  to 

|,('i(wy  ,./  al,  ,S  O.  S    .3 


|^\  term's  notice  is  necess 
f '""  "■'"-■''«  "o  proceedir 
pr  terms.    .Sl,i,it.sy,  y^,.,^,, 

After  four  terms  Iiave  c 

•''ling,  ail  amendnieii 

declaration  without  a  t. 

Y  V,  A  iLsmaii,  I  Q.  ]i.  39 

|Ko  term's  notice  is  necess 
r  terms  li.ave  ehajised  aft 
lf.v  of  judgment.     Jf„ssel 

Bue  term's  notice  of  int, 
>s3.iry  ill  ejectment,  as  m 
p  fi'iir  terms  have  pass 
|ings  having  been  taken. 
toy.  Cant  mill,  H  Q.  p.  3 

Nhle,  tliat  the  notice  is  1 
111 '.oahngs  Jiave  been  h.ai 
fternH.  But  where  def, 
Hceoftri.al  gave,,,, 
ht:tr:-^Hehl,  that  he  ha, 
h-.  f(-/to,2P.  R.  2(i5 


f  "ecessity  for  a  term's 
f  If  of  one  year,  „„t  f 
ffJing.    Mr/^ennen   v 
•  ( hamh. -Dalt,,,,,  r 

ll'iaintifl'  ,-e,sidi„g  „„t  „. 
hrt.  ni  18(i2,  coi„„,e„e,J 
[■^''^''ff'^'ery  of  lands 
''""'•  '-^sne  was  joi,., 
.,„'"t'«-%'.l  of  tiiat^ 
Mandscrvc,l.an  o,-,l 

''•'"f.  till  he  should 
PlamtiH-s,   proeee.li„o| 
W)  the  20th  Fel>ruarv 

;"'(|led.aboi,dfor84 
f""-' allowed,  and  on  24th 
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But  not  liy  a  defendanc  signing  a  non  jiros., 
lltlmiigl'  fiiiiv  terni.s  may  have  elapsed  without 
Biv  nriicfLMliiij;  iuul.     Cidrcr  v.  Muorc,  Tay.  451. 

Xhc  rule  that  a  term's  notice  must  lie  given 
•here  ii"  imiceedings   have   lieeu    had  for  four 
lerins,  iloes  not  ajuily  to  proeeedings  hy  a  de- ; 
jj„ilfti'it,     f)of  d.    VoiDiij  v.    HiiiiiKiii  ;  D(w  d.  I 
r„»,y  V.  Snuih,  H.  'J'.  2  Viet. 

lint  aftora  lapse  of  four  terms  without  any  pro-  j 
lei'iliiig!*!  "  ilefeiidant  must  give  a  term's  iiotiee 

■  bis  iiitfutioii  to  iiroeeed  before  signing  judg- 
Lut  iif  null  jiros.      liaiK  \.  Jlniilton,  I  1'.  It.  14.' 

.  ('.— Uniijer. 

A  defendant  may  move  for  judgment  as  in  case 

iimisint,    without   giving   a   term's  notice  of 

mueeiliiig,  although  nothing  has  hcen   done  in 

|e  oai!.''!'  within  four  terms.     MrConnich  v.  Mc- 

y,,  1  r.  H.  .S58.  -  p.  (;.— Richards. 

•  All  agreement  between  the  jtarties  may  waive 
L  notice,    (.lamu  v.  Lijoti,  Tay.  452. 

J  Assessment  of  damages  set  aside  for  want  of 
tterm's  notice.     Jiakn-  v.  Oivrett,  2  O.  S.  211. 

[Action  against  two  defendants.  After  issue 
Hiieil,  anil  after  four  terms  had  elapse<l,  but 
tliiu  a  year,  one  of  the  defendants,  liaving 
leii  .irrusted,  put  in  sjiecial  bail,  and  gave  a 
(jmivit  retracting  his  plea;  the  plaintiff  pro- 
ileil  against  the  otlier  :—  Held,  that  tlie  other 
Bt'ulaut  was  entitled  to  a  term's  notice.  Ydk-i 
|(V/w//  il  (iL,  3  0.  S.  31. 

L  term's  notice  is  necessary  after  judgment  by 
^imlt  where  no  proceedings  have  been  had  for 
lir  terms.     Sliitit.i  y.  liciinahh;  4  0.  S.  5. 

After  four  terms  have  elapsed  since  the  last 
loteihng,  an  amendment  cannot  bo  made  in 
( ilidaratiou  without  a  term's  notice.  Dm  d. 
Vix.AMUMu,  1  Q.  B.  39!).- P.  C— Jones. 

Ko  term's  notice  is  necessary  where  more  than 
r  terms  have  elapsed  after  verdict  before  the 
jry  of  judgment.     JliiMetl  v.   Miller,  H.  T.  3 

Bue  term's  notice  of  intention  to  proceed  is 
lessary  in  ejectment,  as  well  as  other  actions, 
111  four  terms  have  passed  without  any  pro- 
lliiigs  having  been  taken.  T/ic  Iii.ilioj)  of  To- 
lo\:C<iiit,r,-ll,  11  C.  P.  371. 

hiljle,  that  the  notice  is  re(]uisite  onlyjwhere 
ijeeilings  have  been  had  for  a  year,  not  for  i 
jterm?.  But  where  defendant,  after  receiv- 
liiiitice  of  trial,  g.ave  notice  to  examine  the 
ptiff :— Held,  that  he  had  waived  the  notice. 
pv.  li'iVto,  2P.  R.  2()5.— P.  C— Richards. 

pe  necessity  for  a  term's  notice  arises  after 
!  of  one  year,  not  four  terms,  from  last 
leeiling.    MrLimii'ii   v.  Leina,  (i  P.  R.  211. 
" ,  C'haml).  -Dalton,  C.  C.  A-  P. 

Iplaintifi"  residing  (mt  of  the  jurisdiction  of 
pnirt,  in  181)2,  commenced  an  action  of  eject- 
tor  the  recovery  of  lands  situate  within  the 
lictidii.     Issue  was  joine<l  before  Octidier, 
•  In  the  23rd  of  that  mouth,   defendant 
IHlhI  and  served  an  order,  staying  plaintitt's 
^edings  till  he  should  furnish  security  for 
PIaintitt''s  proceeding  was   accordingly 
Itill  the  20th  February,  18(54,  when  plain- 
iving  filed  a  bond  for  security  for  costs,  had 
'M  allowed,  and  on  24tli  of  the  same  month 


served  notice  of  the  allowance  of  the  bond  to- 
gether villi  notice  of  trial,  without  having  pre- 
\  iously  given  a  term'.s  notice  of  his  intention  to 
])roceed  :  Helil,  tliat  the  notice  of  trial  was 
irregular.  Ainlifxnii  v.  Ciilrcr  tl  nl.,  10  L.  •!. 
15!t.     (,'.  L.  Chamb.-  -,].  WiLs.ui. 

A  term's  notice  of  intention  to  proceed  is  riot 
necessary  if  the  proceedings  in  the  cause  have 
been  suspeiideil  by  injunction,  or  delayed  by  con- 
sent, or  at  defendant's  rcijuest.  'i'he  same  rule 
applies  where,  on  the  ap)ilic;ition  for  the  injunc- 
tion at  the  instance  of  defeiidaiit,  jilaintitF,  during 
the  pendency  of  the  ap]dication,  is  placed  under 
terms  not  to  procceil  with  the  action,  liulnj  v, 
I.miilloU,  1  L.  J.  N.  S.  209. 

The  obtaining  a  jiulge's  order  by  the  defen- 
<lant  to  .set  •■  side  an  irregular  notice  of  trial,  is 
not  a  proceeiling  within  a  year,  which  will  entitle 
the  plaintitl' to  proceed  M'ithout  giving  a  term's 
notice.  Hustm  v.  Wtillarc,  12  L.  J.  N.  S.  149. 
— O.  h  Chamb.-Dalton,  C.  C.  .u  P, 


XIX.  Spei'i.\l  Cases. 

Remarks  upon  the  introduction  of  nnnecessary 
matter  in  the  special  case.  Jiaiik  ii/'  Moiilrial  v. 
Midini,  23  Q.  B.  414. 

The  plaiutill"  having  commcnceil  an  action  in 
the  (,'ounty  Court,  at  the  trial  a  bill  of  exceptions 
was  tendered,  and  it  was  then  agreed  that  the 
pleadings  and  evidence  sh<iuld  be  stated  as  a 
special  case  for  the  (,)u('en's  Bench,  on  wliich  the 
court  might  order  a  verdict  for  plaintitl' or  defen- 
danfei,  or,  at  the  election  of  the  idaintitf',  a  non- 
suit or  new  trial,  the  court  to  draw  inferences  as 
a  jury.  Thi.s  was  argued  as  a  special  case  in  the 
(i)ueen's  Bench,  and  judgment  given  for  the  plain- 
titl', whereupon  the  defendants  bnmght  error. 
In  the  copy  of  the  jutlgment  roll  transmitted, 
immediately  after  the  pleadings  and  venire  the 
evidence  was  set  ont,  anil  then  a  statement  of 
the  contention  on  either  side,  and  a  formal  entry 
of  judgment  for  the  plaintiff.  The  Court  of 
Appeal  refused  ti)  entertain  the  ease,  holding  that 
if  it  was  to  be  Ic  ked  upon  as  an  informal  appeal 
from  the  County  Court  to  the  Queen's  Bench,  it 
was  not  a  special  case  within  sees.  150  or  157  of 
the  C.  L.  P.  Act,  upon  which  error  could  be 
brought ;  that  if  it  was  to  ))e  treated  as  a  cause 
in  the  Queen's  Bench,  then  the  agreement  of  the 
parties  to  the  sjiecial  case  and  a  judge's  order 
allowing  it,  shouhl  have  appeared  on  the  roll, 
the  facts  and  not  the  evidence  only  should  have 
been  stated,  and  the  agreement  of  the  parties 
sh(mld  have  been  absolute,  not  giving  the  plain- 
till  an  option  to  take  a  nonsuit  or  new  trial  in- 
stead of  being  bound  by  the  judgment.  Jlolmes 
V.  Gntml  Trunk  R.  11'.  Co.,  29  Q.  B.  294. 

The  court  should  not  be  asked,  upon  a  case 
stated  without  pleadings,  to  answer  questions 
M  hich  could  not  be  raised  upon  proper  plead- 
ing.s.     Tiiiilur  v.  Cdiiiphi'll,  33  i).  B.  2(!4. 


XX.  Phoceepinc  .\t  Law  Axn  in  Equity. 

1.    Uixlcr  Adinin'tHtnition  o/'  J.i^ticc  Art,  i,V7.?. 

The  declaration  alleged  that  one  S.,  by  his 
will,  appointed  defendant  his  executor ;  and 
after  devising  his  farm,  <lirected  his  remaining 
real  estate  to  be  .sold  aiicl  the  proceeds  thereof, 
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and  his  ni<iney  and  notes,  to  Vie  c(iiiRlly  divideil 
l)etweoii  his  three  hoiih,  of  wlioni  ])laiiititF  and 
defendant  were  two  :  tliat  ilefeiidant  proved  tlie 
will  and  became  ))OHseHsed  of  asm'ts  more  tli.iii 
Siillieient  to  pay  jilaintid's  claim  under  the  will, 
and  properly  applicable  to  the  payment  thereof, 
and  afterwards  promised  and  agreed  with  the 
plaintiir  that  the  idaintitl' was  entitled  to  re(teive 
from  him  §500,  and  stated  tliat  sum  as  tlie  i)lain- 
tifl's  claim  under  the  will  ;  and  tliereui)on,  in 
consideration  of  the  premises,  the  defendant 
promised  the  plaintifl'  to  pay,  and  the  plaintiir 
agreed  to  accept,  the  said  siin\  of  §500  as  and 
for  his  claim  :— Held,  that  the  plaintifl's  claim 
■was  not  a  "  purely  money  demand,"  to  which 
his  right  was  an  ecjuitable  one  only,  under  sec. 
2  of  the  Administration  of  Justice  Act,  \Sl'i; 
and  if  it  were,  that  that  section'  which  did  not 
take  effect  till  the  1st  January,  1874,  would  not 
ajiply  to  this  action  begun  on  the  11  th  JJeceniber, 
1873.     Suiili-M  V.  Siiul<'.i,  35  Q.  B.  334. 

To  a  declaration  against  maker  and  endorser  of 
a  note,  defendants  jileaded  separately,  that  be- 
fore the  making  of  the  note  the  jdaintitl'  an<l  her 
husbanil  sold  all  their  interest  and  stock  in  a  cer- 
tain railway  company  to  defendant  H. ,  for  1*55,  - 
000,  and  in  consideration  that  the  plaintitrand 
her  husband  sliouhl,  assign,  convey,  assure,  and 
transfer  the  same  to  J[.,  }[.  agreed  to  jiay  said 
Jo5,000  on  certain  days,  and  to  give  his  notes 
therefor,  endorsed  by  the  other  defendant,  B., 
and  that  until  the  whole  of  the  said  stock,  &c. , 
had  been  conveyed  to  H.  neither  H.  nor  the  other 
defendant  should  be  required  to  pay  said  notes  or 
any  part  thereof  ;  that  this  was  one  of  the  notes, 
and  was  made  on  the  faith  that  the  stock  had 
been  conveyed  ;  and  that  afterwards  the  jdain- 
tiff  and  her  husband  refused  to  complete  the  con- 
veyance of  all  their  stock,  antl  only  assigned  part 
thereof,  and  retained  thirty  shares,  Tlie  plain- 
tiff replied  that,  at  the  time  of  making  sai<l 
agreement,  and  from  thence  hitherto,  she  and  her 
liusband  were,  and  still  are,  ready  and  willing, 
and  hereby  offer  to  assign  to  H.  said  thirty  shares 
on  his  recjuest,  of  which  he  had  notice,  but  that 
H.  never  recjuested  such  transfer.  Semble,  that 
under  the  Administration  of  Justice  Act,  1873, 
if  all  the  other  issues  had  been  disposed  of,  the 
court  might  have  allowed  the  plaintiff  to  convey 
the  thirty  shares,  i)aying  the  costs  of  suit,  and 
directed  the  defendant  then  to  pay  the  note,  and 
that  the  plaintiB''s  husband  should  be  made  a 
party  ;  but  there  being  other  issues  to  be  tried, 
judgment  was  given  for  defendants  on  demurrer, 
reserving  judgment  on  the  e(|uitable  rights  of 
the  parties.  Boiiltou  v.  Jh(i/</  el  al.,  35  Q.  B. 
402. 

The  plaintiff  sued  defendants  (m  their  covenant 
for  title  in  a  conveyance  of  land  to  the  plaintiff, 
alleging  as  the  breach,  that  at  the  time  of  the 
execution  of  the  deed,  one  H.  was  possessed  of 
part  of  the  land  under  a  demise  from  defendants, 
on  which  part  was  a  stone  wall,  whereby  the 
plaintiff  was  unable  to  build  on  said  wall,  and  his 
premises  were  injured.  The  defendants  pleaded 
that  the  plaintitl'had  recoiiveyed  the  landtotliein 
by  way  of  mortgage,  with  the  usual  covenants 
for  title,  which  was  still  in  force  and  unpaid.  The 
plaintiff  replied,  on  equitable  grounds,  that  the 
mortgage  jirovided  for  jiossession  by  him  until  de- 
fault, and  that  no  default  had  been  made :—  Held, 
on  demurrer,  that  the  potion  could  not  be  main- 
tained, nor  transferred  to  the  I'ourt  of  Chancery, 


undi.r  sec.  2  of  the  Administration  of  Jnjti,,  I 
Act  of  1873,  not  being  for  p  purely  iiiumi^  l, 
iimiid.  Kuril iKii/h  v.  '/'In-  ('nrjinrittioii  "i' llit'i: 
i.f  Kiiiiii-tiiii,  soy.  B.  415. 

'J'he  declaration  alleged,  in  substance,  tlwttiJ 
]ilaintitf  was  assignee  of  a  mortgage  made  lyi.jjl 
(1.  \V.  M.    for  §2015,  on  which  default  Imd  li«,| 
made,  by  which  the  whole  principal  becinnilat;! 
that  (!.   \V.  M.  was  in  business  in  partui  rsliii ( 
with  H.  W.  M.,  and  becoming  enibariiisstil  tiitvl 
assigiu'd  all  their  estate,  real  and  personal,  t»,\A 
feiidants,  in  trust  to  sell  the  same  and  ilistriliiiti) 
the  i)roceed8  ratably  among  their  crcilitnis,  mi 
eluding  the  plaintiff  :  that  the  defendants  hill 
s(dd  the  estate,  and  liehl  the  proceeds  in  tiustMl 
the  plaintiff  and  other  creditors,  and  liiM  niiiikvil 
applicable  to  the  amount  di'c  to  the  plaintitt,  au| 
were  aware  and  had  notice  of  the  plaintitl'iicja 
but  refused  to  ))ay  the  plaintiff  any  jiart  ni  gucll 
proceeds  ;  that  (lefendants  had  realiziil  all  ttil 
estate,  and  had  long  been  in  a  position  t(i  iliviiiif 
and  pay  the  same  among  the  creditors,  and  h 
in  fact  jiaid  some  of  them  ;  and  that  the  jjRate 
portion  of  the  estate  so  assigned  was  tliL-  snlipr 
perty  of  f).  W.  M.  :— Held,  not  ai)iopircaseii 
which  to  proceed  at  law  underthe  A. .) .  Att,  ISIJ 
3()  Vict.  c.  8,  s.  2,  O.,  it  being  impossible  in  ;u(iii| 
of  law  to  administer  the  trust  and  do  (.■nii,| 
justice  without  having  all  the  parties  inttitsttl 
in  the  trust  before  the  court  ;  and  the  suit  vi 
therefore  transferred,  under  sec.  !),  to  the  Cil 
of  Cuaneery.  Lei/i^y.  Witlirowct  a.l.,'iS(l\\(^ 

For  decisions  in  equity  on  this  subject,  i 
PRAcricE  TN  Kqi'ity,  p.  2!(70. 


XXI.  Stayino  and  SKrriN(i  as'uk  I'ld 

CEEDINtiS. 

1.  Fiji-  Irri'ljiihirilij. 

(a)  Pohithiij  out  the  Irrnjiihtritij. 

[.SVe  It.  G.  Prac.  No.  107,  T.  T.  IS.li:] 

Where  a  notice  is  required  to  be  given  (if  i 
irregidarity,  and  the  notice  does  not  ilesciJ 
what  the  irregularity  is,  if  the  proeeeilingi  j 
set  aside  costs  will  not  be  allowed.  Hnul'if 
v.  Joni'ii.n.T.  3  Vict. 

Any  irregularity  complained  of  must  l)e  s]* 
cally  pointed  out  in  the  rule,  or  so  clearly  rei) 
red  to  as  contained  in  the  affidavits  hied  as  nil 
to  be  mistaken,  otherwise  the  rule  will  kj 
charged.       Tliompnon    v.    Zivick,    1  (^  R 
— r.  C. — McTjcan  ;  Hamilton  v.   JIuiiriiHj 
B.   403;  Hlhhert  v.  Johnwii,  1  Q.  15.  403;  | 
dun  V.  Carrick-,  2  Q.  B.  379. 

Where  a  defendant  moved  to  set  aside  tlie  J 
vice  of  a  writ  of  ca.  re.,  and  it  appeared tb»tj 
process  served  was  a  testatum  anil  nut  an  orif 
writ,  the  rule  was  discharged  with  0(i«ts. 
V.  Loir,  2  q.  B.  95.— P.  C— Jones. 

Where  a  rule  nisi  is  moved  to  set  aside  t]ie| 
vice  of  process  on  grounds  disclosed  in  atiiili 
filed,  and  the  irregularity  complained  of  isii 
copy  of  process  annexeil  to  the  atKdavitsJ 
does  not  appear  in  the  affidavits  alune,  ttaf 
should  be  discharged.  Hafen  v.  Mc.\Mi'iii,l 
B.  178.— P.  C— .Jones  ;  Li/Kter  v.  BonlU.l 
B.  632. 

Where   the  rule  was  moved  for  imp 
allowing  the  amendment  of  the  venire, 


li(i|icareil  it  w.i.s  the  jur 

r.w  ameiKJLMl,  the  riil 

Tlioiiiji''"'n  ft  itl,^  2 

A  rule  nisi  to  set  asit 

f  trial  was  served  toe 

Ijiiso  it  was  not  stat 

lavits  were  filed. 

I'u.W.     I'.  C.-B,,,., 

Tlie  court  disclmrgctl 
IBieiid  a  judge's  order, 
liicli  the  rule  j'urport 
pre  nut  in  fact  before 
pLlDsed  liy  the  alKdavi 
Uible  riglitly  to  decid, 
m  to  tliein.     ( 'rooi-.t  y 

[  is  not  a  sufficient  cc 
ijuiriiig  irregularities 
pinst  to  he  shewn  in  tli 

'olleottid  from  the  a(i 
I  to  in  the  summons  i 

Sini//i  V.  •Siiii//i,  4  l\ 
inynne. 

Vliere  ';lie  irregularit 
inmon,s  Mas,  that  an  aj 
issued  without  a,  su 
Hgment,  or  an  mder  f,n 
Kiim,  oi-  (ither  i)re-re((u 
f:  ■'"'•i  tl'e  irregularity  r 
fit  rt-as  tlie  issue  of  an  i 

V.rn  of  the  original  : Ht 

I  not  sulticieutly  lunut 

y  AniiiU  v.   /',V,,   ;-) 
I/"'"-  V.  Uirls,  1\  T.  5  & 


(i')  Moriiiij  Aijahist.  /', 

licre  an  action  against  a 
.  I'twi   farricd    to  jud.. 
Wins  lands,  and  he  in, 
Kiitioiif,,,.  a  variance  bet 
P,  ami  the  plaintiff  was  a 
y,  that  lie  ^^•aJ  afterwar 
fregiilarities  in   earlier 
'lliaye  brought  them  f 
f^.    Dou^ially.    /,,.„■ 
|-.Macaulay. 

hfmi  to  set  aside  pr 
I"  trial,  when  the  irrc',.,, 
T;;l"otiiitiiesubsequd 

Nthe  objection  is  to 

K  suninions,  an  applie,.,ti 

hfry  judgnieilt'  afte, 

1'  "'.''  '"•St  irregular  pr, 

»f>'st.     Butasdefin. 

>  m  consequence  of  th 

|Jv^.l  on  bringing  into 
1  lamages  assessed,  a„,i  „, 

h  the  .service  of  the 

'^^  11  application  to  set; 

£:«  ;'/  fi'U  or  the  « 
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lil  amoii'l'^'l.  the  rule  was  ihschargud. 


ottlie  vuiiire  that 
Jitri)U 


U  trii 


,,  'it  wiis  not  stated  in  tho  nilo  that  any 
"lavits  w';i-o  tiled.     .»/.-A:((//  v.  M<l)Uiiuihl,  1 


till!  apiiliiiatiim  must  liu  t<i  set  aside  the  ileehir.i- 
tioii  liled,  tor  tills  is  the  lirst  imiceediii ',  niul 
that  heiii;,'  set  aside  the  serviee  tall.)  with  it. 
(^iia-re,  as  to  tho  <lelaj'  in  making  the  appliea- 
I'lilti-rmiii  V.  MrCiil/iiiii,  '2  ],. 
('haiiil). — A.  Wilson. 


.1.  N.  S.  70. 


V  rule  nisi  t<>  set  aside  a  venliet  because  notice    ^^^^^^^ 
trial  was  served  too  late  was  discharged,  he-  i  ^^,    ^' 

See  Ciirirl  v.  linhirltnii,  'M  i).  H.  •_'■")(;,  \t.  '2!>02 


K.58. 


1'.  C.  -Hunis. 


rule  nisi  to  | 


IV  court  disolmrged  with  costs  a 
11,1  a  judge's  order,  because  the  jileadings,  on 
Wiich  the  rule  iniri)orted  to  have  been  moved, 
tfre  n»t  in  fact  l)ef(n-e  the  court,  nor  were  they 
Moaetl  by  the  alHdavits  liled,  and  it  was  ini- 
LiWc  ri>'litlv  to  decide  the  ease  without  refer- 
Bie  to  tlicui.     rcoo/-.s  V.    Dirkwii,  l.iL.  l.,i.iii. 

It  in  not  a  sufficient  compliance  with  the  rule 

LmriiiK  irregularities    intended    to  be  move.l 

Cvinst  to  be  shewn  in  the  sunimons,  that  it  can 

I'cflileoted  from  the  atlidavits  Hied  and  refer- 

Ito  in  the  aummons  what  the  irregularities 

Smitl,  V.  Smith.,  4  P.  R.  354.— G.  L.  Chamb. 

,(;wynne. 

Iffliere  'he  irregularity  pointed  at  in  the 
nmons  ^^ls,  that  an  alias  writ  against  lands 
issued  without  a  suggestion  or  revival  of 
Bpneiit,  or  an  order  for  the  issue  of  the  exe- 
Lii,  m  other  prc-requisites  of  the  V.  L.  1'. 
t,  aiiu  the  irregularity  pointed  at  in  the  ath- 
rit  Aiis  the  issue  of  an  alias  writ  without  the 
^mof  the  original  :— Held,  that  the  summons 
I  not  sutHciently  point  out  the  irregularity. 


Annihl  V.    Fi'ili,    ").  O.   S.    140, 
nihil'  V.  Afici.i,  T.  T.  5  &  «  Vict.,  p. 


p.  2!)  10 

•2874. 


In  ol  I 

(lesciJ 
tilingil 


trlyrel 
I  as  m 

|in4 


llttiitl 
ln«'i| 


lettitj 
laffi'U 


livits, 

,tk«l 

li/ivii, 


|1))  Mortinj  Aijutiisf,  Fh-Kt  Irrfijiiliirlh/. 

here  an  action  against  an  absconding  debtor 

lieeu   carried    to  judgment  and   execution 

list  liis  lauds,  and  he  moved  to  set  aside  the 

tntioii  for  a  variance  between  it  and  the  judg- 

|t,  and  the  plaintitf  was  allowed  to  amend  :- 

that  lie  wan  afterwards  too  late  to  object 

rri'giilarities  in  earlier   proceedings,   as   he 

11  have  brought  them  forward  (Jii  his  first 

(on.    Doii'jaU  v.    Li'ivU,  T.  T.  ">  &  (>  Vict. — 

-Macaulay. 

[motion  to  set  aside  proceedings  under  the 

Inf  trial,  when  the  irregularity  is  in  the  writ 

[  anil  not  in  the  subsequent  proceedings,  is 

Ikiik  of  Montreal  V.  l)eniton,  3  Q.  B.  13G. 

Iiere  the  objection  is  to  the  service  of  the 

summons,  an  application  to  set  aside  the 
cntory  judgment  afterwards  signed,  is 
;  tho  tir.st  irregular  proceeding   must  be 

against.  But  as  defendants  had  not  ap- 
l  in  couseiiuence  of  the  exception,  they 

ieved  on  bringing  into  court  the  amount 
tdamages  assessed,  and  paying  costs.  Clin/- 
((III.  v.  Eijiiitnhli'  Fiir  fiis.  Co.,  2  P.  B.  207, 

Sec,  MrUonncU  v.  Kctchum,  2  P.  R.  32(1. 

ere  the  sorviee  of  the   notice  of  trial  is 
ar,  an  application  to  set  aside  the  verdict, 

notice  of  trial  or  the  service,  is  correct. 

I'm'  XmnijntMU  Co.  v.   Wilkes,  8  <J.  B. 

» application  to  Eet  aside  the  service  of  a 

on  the  grounil  that  no  copy  of  the 

I  iummona  had  been  served  on  defendant, 


(c)   Diliti)  ill  Minuii'i —  )('((('('(■)'. 
[.V'-r  A',  a.  I'i-<ii\  T.  T.  is:,r,,  Sn.  Um.\ 

Where,  pending  a  motion  to  set  aside  plead- 
ings for  irregularity,  defendant  pleads,  in  conse- 
quence of  wTiieli  tlie  plaintitV  proceeds  to  trial, 
the  euiirt  refused  to  set  .aside  tho  verdict  or 
otherwise  to  interfere,  though  no  defence  niaile, 
no  actual  merits  being  disclose  '  on  allidavit. 
Siiii/miiii  v.  Muft/iixiin  ;  iViinl  v.  H'liri/,  3  ().  ,S. 
30"). 

If  a  defendant  lie  by  and  allow  plaintiflF  to 
take  several  steps,  he  thereby  waives  previous 
irregularities  in  the  proceedings.  He  should  take 
the  earliest  opportunity  of  excepting  to  them  ; 
and  if  he  move  a  judge  in  ehaml>ers,  he  must 
state  all  the  irregularities  he  relies  on,  and  can- 
not afterwards  in  term  resort  to  other  irregulari- 
ties which  existed  at  the  time  of  the  application 
to  the  judge,  but  were  not  then  <pbjected  to. 
Anwh/'v.  Fi«li,  -It).  S.  140. 

Whore  the  defendant  appeared  by  attorney, 
but  the  plaintitl',  having  overlooked  it,  entered 
an  .appearance  for  him  according  to  the  statute, 
.and  served  the  declaration  on  the  defend.ant  per- 
son.ally  : — Held,  that  after  judgment  by  defaiilt 
and  notice  of  assessment  Served  on  the  defendant, 
he  was  too  late  in  api>lying  to  a  judge  in  chambers 
to  set  .aside  the  proceedings.  Ki'Icliiim  <:t  al.  v. 
Kee/'ti;  ()  t).  S.  ,")i;. 

Where  defend.ant  had  been  arrested  and  dis- 
charged from  custody  for  non-payment  of  the 
weekly  allowance  without  entering  appearance, 
and  the  pl.aintitf  entered  an  appearance  for  him, 
as  if  on  serviceable  process,  .aiul  filed  and  served 
a  declaration,  and  signed  interlocutory  judgment, 
the  court  considered  the  .appearance  entered  by 
the  plaintiflf  a  nullity  ;  but,  as  defend,ant  did  not 
move  promptly  .against  the  next  proceeding,  the 
interlocutory  judgment  was  set  aside  without 
costs,  defendant  having  tiled  an  affidavit  of 
merits.  Hoiwrx.  Brou^aeaii,  K.  T.  4  Vict. — P. 
0.— MeLe.an. 

A  defendant,  after  plea,  obtained  an  order  to 
stayproceedings  until  security  wasgi  veil  for  costs, 
and  the  plaintiff  delivered  him  a  bond  for  such 
security,  and  at  the  same  time  gave  notice  of 
trial,  and  defendant  signed  an  agreement  to 
admit  documents  at  the  trial,  but  afterwards  re- 
turned tho  bond,  and  gave  notice  that  ho  would 
move  to  set  aside  plaintifl's  proceeilings  if  ho 
went  to  trial  ;  the  pl.aintitf  however  tried  his 
cause  : — Jleld,  that  defendant  had  waived  .any 
irregularity  or  insutticieney  in  the  bond.  Due  d. 
Limnnl  V.  Mijei-x,  2  Q.  B.  382.- -P.  C— Macau- 
lay. 

The  plaintiti'  accepting  a  plea  and  giving  notice 
of  trial,  cannot  afterw.ards  oliject  that  an  .appear- 
ance has  not  been  entered  for  defendant.  Mc- 
Lean V.  McDonald,  3  Q.  B.  P2G. 

A  defendant,  having  appeared  and  examined 
witnesses  on  an  assessment  of  damages  carried 
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ilown  to  H  Diwtiict  t'ipurt  liy  writ  of  triiil  fniiii 
thf  (^hi'I'Ii'h  Hcncli,  iiikUt  S  \'ict.  v.  \'.\,  h.  54, 
WiiiveHuny  inTf,'iiliiiity  in  tlic;  jiridi-  iirnct't'ilinns 
ill  tlie  (iueeirM  IJuiuli.  Sninll  \.  /{i(i.m/,i/,  :\  (,).  15. 
141. 

'riic  )pliiiiititr  eiitt  It'll  idiiiiMiiii  liiiil  t'di'  ili'li'ii- 
ilaiit,  witliiiiit  having'  liU^I  aii  aliiiliu  it  nt'  tiic 
HtTvicu  of  iiroi'ihH,  (lufl.inilioii  w:i«  wt.TViiil  luiil 
|ik'ii  (luiiiiiiiik'il.  hi't'oiiiliuit  iiioVL'il  tof  fiirtlii-'i' 
tinui  to  jilt'iiii  mill  to  cliani^u  tlu'  vi'iiiiu:  lli;lil, 
that  the  entry  of  iinnnion  hail  Mas  iiivgular 
only,  whiuli  the  ih'fciiilaiit  hail  waiveil.  /iriil'/i'K 
V.  i'<t.i<;  4(^  15.   IliT. 

The  (Icfenilant  does  not,  hy  jmtting  in  .sjiocial 
hail,  waive  ohjections  not  of  a  teehiiieal  nature. 
MrdiiiUnY.  Clim;  I  1".  I!.  I.Sl.  ('.  I;.  Chanih.  - 
Hivgarty. 

Where  the  juilgnient  in  ejeetmeiit  i.s  irregular, 
and  the  lainllonl  when  lir«t  apiilyiiii,'  to  a  judge 
in  chambers  to  he  admitted  to  defend  as  lanil- 
lord,  takes  no  notice  of  the  irregularity,  it  is 
waived.     JJoi;   il.    JlciiiUrndii    v.    lior,   4  (I.    li. 

•.m\. 

The  oO'er  by  defendant  to  refer  the  case  to 
arl)itratii>n,  cannot  he  considered  as  a  waiver  of 
an  irregularity  in  the  service  of  notice  of  trial. 
'/'//('  (Iniiiil  Itirir  ytirii/nfion  Co.  v.  U'M'i:i,  8 
Q.  ]{.  •24'J. 

A  plaintill',  a;>i)reliensive  that  he  may  have 
signed  inti^rlocutory  judgment  too  soon,  cannot 
cure  his  irregularity  hy  hling  and  serving  a  rep- 
lication and  notice  of  trial  conditionally,  to  take 
etl'eet  in  ease  the  judgment  should  he  set  .wide. 
Mcl'hcrnon  v.  DkL-mn,  ot^.  H.  47<). 

Senihle,  however,  that  the  defendant,  hy  argu- 
ing the  conditional  rejilieation  on  a  denuirrer, 
may  waive  its  irregularity.     Ih. 

Where  the  iicfendant  is  represented  at  the 
trial  and  has  made  his  defence,  the  court  will  not 
set  aside  the  proceedings  on  the  ground  that  no 
notice  of  the  execution  of  the  writ  of  inipiiry 
had  been  given  to  him.  Farriih  v.  Shtilil.^,  7 
y.  B.  .52"). 

Irrc2;ularity  in  signing  interhicutory  judgment 
held  cured  by  defendant's  laches.  Jimirii  et  el. 
V.  Jiosc,  i  C  li.  Chanib.  182.  — Mauaulay. 

A  summons  in  the  nature  of  a  quo  warranto 
not  tested  on  the  day  it  is  issued,  is  irregular  ; 
but  entering  an  appearance  waives  the  irregu- 
larity. Jx'r(/i>i<>  rx  rit  Lili'oil  V.  Jiirtsoii,  2  C  [,. 
Chamb.  18. — Draper. 

A  rule  nisi  to  cjuash  a  by-law,  obtained  near 
the  end  of  term,  was  made  returuable  eight  days 
after  service.  Defendants  appeared,  and  ohjee- 
tcd  that  the  rule  should  have  been  to  .shew  cause 
on  a  day  certain  : — Held,  that  this  objection,  if 
fatal,  was  waived  by  the  aiipearance.  J'cni/  v. 
Town  Council  of  tliv  Tom,  of  Whilhii,  13  (j.  B. 
564. 

An  application  made  after  six  years,  to  set 
aside  proceedings  as  contrary  to  good  faith,  was 
refused.  Pri'thlcnt,  iW'.,  Core  linnk  v.  (Uinn,  1 
P.  K.  323. -(J.  L.  Chand}.-  Hichards. 

When  in  a  notice  to  proceed  one  of  the  ]ilain- 
tifl's  named  was  omitted  : — Hehl,  notwithstand- 
ing Doe  d.  Bead  v.  Patterson,  1  P.  B.  45,  under 
the  present  state  of  tlie  law  not  a  miUity  but 
merely  an  irregularity,  and  that  such  irregular- 


ity had  been  waived  by  the  defendant's  In, i^  i 
he  having  taken  no  objection  until  ov(r;iy(„l 
afterwards.  Kirkimlnfl:  v.  //iii/i<  r,  |;t  |  |F 
.N.   S.  .T.'."..     ('.  I-.  Chandi.      Dalton,  r'.  r,' 
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\  notire  of  trial  in  a  suit  against  twi 
ilants  having  been  served  with  the  name  nf  iifj,. 
one  defendant  therein  is  a  nullity,  and  tin  pil 
to  set  aside  the  nonsiiit  for  not  coiifeniiit; In- 1 
entry  and  ouster  must  lie  alisolute.  /><<-  il, //..J 
V.  l'iiU,:Huti  ,-l  ,il.,  I   I'.  B.  4.').- P.  ('.     liurii!. 

Defendant  putting  in  bail  after  a]i|ili,j|j,J 
made  to  set  aside  an  arrest  for  irnmilanitl 
waives  the  application.  Hiifiij  \.  Cunmu,  '|[| 
J.  204.     ('.  L.  (hand),      ({obinson. 

Preliminary  or  formal  objections  to  alHilKi 
tiled  on  an  application  for  a  writ  of  trial.  «[» 
iias  been  enlarged  until  the  last  day  Inii,l,;j 
ing  such  writ,  should  not  in  general  liuiillmi 
to  jirevail  after  such  eidargement.  7'(ii//wl 
i  McXi'il,  3  L.  .1.  131.-0.  L.Chamb.   -IhiyMtvl 

Where  an  appearance  is  entered  in  iiin'tjm 
and  judgment  for  want  of  appearance  issiuJ 
I  and  defeiiilant  is  guilty  of  laches,  and  tiloJ 
i  atiidavit  of  merits,  the  judgment  will  imtlitj 
I  aside,  liinik  of  tpjur  Cniinihi  v.  Viui\ 
1  4  L.  J.  232.   -U.    L.  Chauib.  -Bichards. 

!  A  notice  to  proceed  to  trial  given  liytlie-i 
feiidant  to  the  plaintitl'  under  the  .statiitt,! 
waiver  of  any  objection  to  a  notice  (jf  tri:i 
ularly  given  thereafter  and  pursuant  then 
li<-rb't  I'tal.  V.  Diiniiiil,  (i  h..l.  1,").  ('.  [Mm 
— Draiier. 

A  party  nnist  object  to  irregular  or  ili;\ 
]iroccedings,  by  innnediate  ap[ilicatinii  t" 
them  amended  at  the  expense  of  liim  j 
proceedings  they  are  ;  for  if  he  alldW  a 
step  to  be  taken  in  the  cause  without  liiiiiiji 
he  will  have  waived  the  irregularitius. 
rin;ilon  v.  Fall,  15  C.  1'.  341. 

Held,  that  an  application  on   the  part  il.\ 
attorney,  resident  in  the  counti'y,  to  .^et 
a  notice  of  trial  served  on  his  Toronto  aj;tn| 
irregular,  and  made  within  eight  days  afterl 
service,  is  not  too  late.  Amlcrxoii  v.  Culr 
10  L.  J.  lot).—  C.  L.  t'hand),--,!.  \\i\mi 

Held,  1.   That  a  defendant  com] iliiniiiii  11 
insulficient  service  of  notice  of  trial  in  ail 
pending  in  the  Superior  Court,  lint  stnll 
County  Court  for  trial  under  2,']  \'ict.  o. 
4,  may,  without  waiving  the  irrcgnkiity, 
within  four  days   after  the  trial   to  the 
judge  for  a  stay  of  proceedings  till  tlieliitlj 
of  the  following   term  of  the  superinv  coi| 
law  ;  2.  That  he  may,  within  the  like 
make  a  similar  application  to  a  jadge  oiij 
the  superior  courts  of  law  sitting  im 
Qu.'cre,  if  he  delay  for  seven  days  altijrtM 
diet  without  making  an  application  of  aiivl 
has  he  not  thereby  waived  the  iricgiilanty.| 
eeedings  on   the  execution   were  staynlti 
fifth  day  of  the  term  to  enable  the  ikfeiiJl 
take  the  opinion  of  the  full  court  on  tlie| 
point.     Fishir  v.    (I inn,  2  L.  .1.  X.  >•  I 
L.  Chamb. — AVilson, 

An  attaching  order  had  been  sciveil  liyli 
a  copy  at  the  store  and  residence  nf  t 
nishee.     Service  of  a  summons  to  pay  c 
accepted  for  him  by  a  practising  attunid 
this  summons  with  such  acceptance  i 
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iiftcrwnnU  sorveil  in  thu  Hanie  way  aa  tho  , 

i.r    On  till!  ruturii  of  it  niiotlier  iittorney 

t    .iri'il  fur  till!  giirniHliui',  ami  olijuctuil  tliiit  i 

ih'  ici'i'l't:"!'^'''  was  f^iven  witliimt  autliority,  and 

ht  tliu  st'ivico  wan    iiiHullii'ifiit  ;      Hi'lil,    timt 

'    „,il  gorvice  of  tiie  suiiiiiiouH  anil  onlur  was 

ht  ii'iiisl'i''i><alilL',   l)ut  tliat  tliu  HiTvii'o  in  tliis 

if  niiivi'il  a.Ljaiiist,  woulil  iiiivo  liuuii  iiiHnlH- 

leiit  .1«  it  "•^■''  ""''  sl'^'wn  that  luTsdiial  survicu 

1,1  lint  liiivi'  l>i'i!ii  uH't'i^ti'il,  or  that  tiiu  jiaijors 

ciiiiii'  to  tlio   knowlu(l>,'u  of  till!   jjaniiHliL't', 

yi^oii. 

Htlil,  also,  that  in  this  cast:  no  such  aiijilioa- 
on  liaviii"  hi'iii  iiiado  the  accoptaiiof  slioiilil  he 
.1  sutiuiiiit,  anil  tliat  any  defect  in  tlie  service 
ftlic  attrtcliing  order  was  thus  cured.     //(. 

hklil,  tliat  the  aiiiiearance  of  the  garnishee  by 
etiiur  iittorney  duly  anthori/td,  was  a  waiver 
[  jji,y  iilijettion  to  the  service   of  the  suininona 
jniiyover.     /''. 

I^Vlll'IT  in  an  ajiplication  to  set  aside  proceed- 
I  (as  ill  till'  ease  of  an  action  against  a  justice 
ftlie  lieiiti',  for  acts  done  under  a  conviction 
bioli  lias  not  lieen  (juashed)  the  facta  relied 
1011  wiinlil  he  a  jileadahle  har  to  the  action, 
rfiM  will  not  he  inijiuted  to  defendant  because 
fdiies  not  apjily  before  entering  an  appearance, 
lough  it  might  if  he  waited  until  after  the  ex- 
»tion  iif  the  time  for  pleading  had  expired. 
itKi/v.  Tiijdi-t,  5  r.  R.  225.-0.  L.  Chamb. 
balton,  C.  'v.  <t'  P. 

[he  atliilavits  for  an  ftttaehinent  against  an 
iciiiiiling  debtor  must  state  that  defendant  is 
isiileiit  of  the  province,  and  possessed  of  pro- 
Itv.  QuiiTe,  whether  the  fact  of  the  defendant 
liiig  in  an  allidavit  used  on  an  application  to 
tasiile  the  writ,  that  he  was  a  resident  and 
Ksseil  nf  property,  cured  the  defect.  Jfart 
imn,  ••2;'  C.  v.  (513. 

siimnions  to  set  aside  a  declaration  (the 
Be  being  laid  in  the  projjer  county)  on  the 
liiil  that  the  writ  issued  in  a  local  action  in 

urong  county  was  discharged,  the  defendant 
tng  iliily  appeared  to  the  writ.  iVarcuji  v. 
\iimtt  llV.s/r/vt  K.  ir.  Co.  a  p.  R.  250.— G. 
Bhamb.-Dalton,  C.  V.  <t-  /-•. 

I  the  writ  of  summons  and  declaration  the 

idant  was  described  as   "Joseph  Aloysius 

bvan,"  anil  in  the  affidavits  for  a  rule  to  at- 

|for  not  answering  questions  on  an  examina- 

Win  tile  rule  as  "Joseph  A.  Donovan. "  But 

Bonlerforhis  examination,  and  the  appoint* 

I  maile  under  it,  he  was  also  described  as 

|eiih.\.  Donovan,"  and  it  was  admitted  that 

Mtled  upon  them  and  was  examined,  and 

1  that  lie  was  the  defendant,  the  depositions 

j  entitled  the  same  way  : — Held,  that  the 

lion,  which  would   otherwise  have    been 

iLad  lieen  waived.    O'Doiwhue  v.  Donovan, 

.  591. 

Pleadings,  sec  Ballard  v.   Wrlijhf,  2  0.  S. 

•2810 ;  Bklianhon  v.   Jfamic;/,   2  0.  L. 

"1,11.  2755;  Bom  et  nl.  v.  Cool  et  ah, 
■  94,  p.  2755  ;  O'Xeill  et  a  I.  v.  EveMf, 
.98,  II.  2812  ;  McXahh  v.  LkiUm,  (i  P.  R. 
.•2783;  Jmws  v.  liiittaii,  G  C.  P.  402. 

\T;ii''-  V.    Wilkf.^    2  P.  R.  2(i5,  p.  2905; 
»v.  McCuDi,  2  L.  J.  27. 
Sec,  also,  L.^ciiEs. 

183 


(il)  Olliiv  Om,"^. 


Where  proceedings  are  objecteil  to  as  defective 
in  form,  copies  must  bo  produced  in  su|ii  ort  of 
the  application.  i-iinnri  v.  Jhmmti,  'A  0.  S. 
440. 

Where  a  di^fcmlant  moved  to  set  aside  an  alias 
writ  for  w.int  of  an  original  to  (warrant  it,  and 
in  his  atlidavit  did  not  sliew  that  no  original 
writ  had  i.isucd,  his  rule  was  disiiharged  with 
co.-its.  Iliniliit  V.  /fiiiiiil/iiii  it  (il.,  2  (}.  H.  172. 
-P.  ('.  -Jones. 

Where,  after  process  served,  the  parties  set- 
tled, and  the  |daintitl'  agi'eed  to  pay  his  own 
costs,  but  notwithstanding  the  attorney  went 
on,  thinking  that  till!  defendant  should  pay  tho 
costs,  the  jiroceedings  were  set  aside  for  irregu- 
larity.     I'arnil  v.  McMalion,  4  O.  S.  120. 

An  interlocutory  judgment  signed  in  tho 
country  after  the  return  of  a  judge's  summons 
in  town,  which  operated  as  a  stay  of  proceed- 
ings, but  of  which  the  attorney  could  not  have 
been  made  aware,  was  set  aside  as  irregular,  but 
without  costs,  i'lirlinlr  X.  \iii(jant  llitrliinir  ami 
Dock  Co.,  M.  T.  1  ^'ict. 

It  is  no  ground  for  setting  aside  a  new  proceed- 
ing in  a  cause,  that  the  coats  of  setting  a  previous 
irregular  proceeding  aside  have  not  been  paid  as 
ordered,     lii'ijnia  v.  Crooks,  K.  T.  .S  Vict. 

Where  proceedings  in  a  court  of  inferior  juris- 
diction had  been  removed  into  the  ().  B.,  a  rule 
nisi  to  set  aside  the  proceedings  had  in  such 
court  for  irregularity  was  granted.  Emjliah  v. 
Eucirit,  I  ii.  B.  27(i.— P.  C— Jones. 

Where  an  irregular  proceeding  is  moved 
against,  fvnd  the  irregular  party  then  gives  no- 
tice of  the  waiver  of  such  proceeding,  the  party 
moving  will  have  his  rule  made  absolute,  unless 
his  costs  were  paid  or  tendered  with  the  notice. 
K,'ll,/y.  Birch;;  2  Q.  B.  377.— P.  C— Macau- 
lay. 

A  rule  was  made  in  term,  that  on  payment  of 
a  certain  sum  and  costs,  further  proceedings 
should  be  stayed  on  a  verdict.  The  rule  was 
served  on  the  plaintiff's  attorney  during  the 
second  Friday  in  Term,  with  an  appointment  to 
tax  costs  : — -Held,  that  the  rule  did  not  stay  pro- 
ceedings till  the  money  was  paid  or  tenilered, 
and  that  tho  plaintiff  was  not  irregular  in  enter- 
ing his  judgment  on  the  following  day,  being  the 
last  day  of  term.    ForMcr  v.  Jlod^.toii,  (i  Q.  B.  16. 

In  an  application  of  strict  technical  right  to 
set  aside  proceeilings  for  irregularity,  the  court 
will  not  conjecture  circumstances  in  favour  of 
the  applicant,  who  should  support  his  ease  by 
the  best  and  fullest  evidence,  and  not,  as  in 
this  case,  with  defective  materials.  Leslie  v. 
Foil'!/,  4  P.  R.  246.— P.  C— Morrison. 

In  such  an  application  it  will  not  be  assumed 
by  the  court  that  the  affidavit  made  by  "  the 
agent"  of  the  person,  is  the  professional  Toronto 
agent  of  such  person,  and  that  such  person  is  a 
practising  attorney.     J  h.  • 

When  an  application  is  made  to  set  aside  or 
amend  a  writ  or  other  proceeding,  by  reason  of 
anything  cimtained  therein  or  omitted  therefrom, 
such  writ  or  other  jn'oceeding,  or  a  copy  of  it, 
must  be  brought  before  the  court ;  but  if  the 
application  be  to  set  it  aside  because  obtained 
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irro((ulnrly,  ti\(tii  it  in  Hiiirioiuiit  t<i  hIiuw  the  rncU 
upon  allidavit.  AUurHeii-di'm'ral  v.  McLacldin, 
6  P.  11.  (i3.-P.  C— A.  'Wilson. 

Whfsru  in  a  iiauHo  tlio  iiartien'  nanien  had  liuon 
KtAtoil  in  ilitl'eri'nt  wayH  tiy  tlicatturni^yH  on  liotli 
■i(lt!H  in  till!  alliilavitH  ami  prDciHMlingH,  tliu  court 
iliauhargoil  a  rule  for  setting  aHiile  tno  jiroceeil- 
inga  whieli  wau  not  intituled  in  tlie  true  utyle  of 
the  cauie.  (I rant  v.  Titi/liir  it  al.,  U  Q.  H. 
407. 

Where  di^fendant  moved  to  Het  aside  a  ea.  sa. 
for  a  variance  l)etween  the;  writ  and  tlie  judg- 
ment, liy  tlie  iuHertion  of  tlie  initial  levter  of  a 
Chriatian  name  of  the  defendant  in  the  writ  which 
wan  not  in  the  judgment,  aixl  used  atliilavits  in 
the  title  of  wliich  the  initial  letter  was  also  in- 
aerteil  ;  -  Held,  that  they  couhl  not  he  read,  and 
as  without  them  the  writ  diil  not  aiipear  to  have 
issued  in  the  cauHe,  tlie  rule  wan  discharged. 
WUlidiiiMim  V.  Mrliomllil  til.,  T.  T.  7  Vict.— 
P.  C-   Macaulay. 

A  party  moving  to  set  aside  the  jiroceedings  of 
another  for  irregularity  must  he  strictly  regular 
in  his  own.  //iiiilir  v.  ThnrtiU  <■(  ill.,  4  Q.  li. 
170.— P.  C— Macaulay. 

Where  a  rule  iii.si,  with  a  stay  of  proceedings' 
had  been  taken  out  and  served  to  set  aside  a 
verdict  for  irregularity,  a  notice  o/  argument  of 
demurrer,  and  the  setting  down  the  demurrer  for 
argument,  given  suhse(iuently  to  the  rule,  was 
set  aside,  with  costs.  Citi/  Hank  v.  Ecclim,  5 
Q,  B.  <)33.  -P.  t'.  — Draper. 

The  plaintifT's  attorney  having  conducted  his 
proceedings  with  little  care,  the  defendant's 
rule  to  set  his  irregular  proceedings  aside,  though 
moved  too  late,  was  discharged  without  costs. 
HarriuijUm  v.  Fall,  15  (.;.  P.  541. 

Where  there  is  a  doubt  as  to  -whether  n  pro- 
ceeding is  irregular  or  a  nullity,  the  defect  is 
to  be  viewed  .is  an  irregularity  merely.  Ilerr 
V.  DoiiijluKx,  4  P.  R.  102.— G.  L.  Chamb.— Rich- 
ards. 

0,ua;re,  as  to  the  right  of  a  defendant  in  eon- 
tempt  for  non-appearance  to  a  subpcena  issued  in 
an  information  of  intrusion,  but  not  actually 
arrested,  to  move  quia  timet  to  set  aside  the 
process  issued  against  him.  Attorueii-Gineraly. 
McLachlin,  5  P.  R.i<J3.— P.  C— A.  Wilson. 

To  an  action  in  covenant  defendant  pleaded 
never  indebted  :— Held,  not  a  nullity,  but  merely 
an  irregularity.  Ahell  v.  Glen,  C  P.  R.  64. — C.  L. 
Chamb.  — Dalton,  C.  C.  <C-  P.,  Gwynne. 

Treating  a  pleading  as  a  nullity,  does  not  pre- 
vent its  afterwards  being  attacked  as  an  irregu- 
larity.    11). 

Held,  that  where  in  an  order  to  join  issue  and 
demur,  leave  is  granted  to  amend  within  a  cer- 
tain time,  without  any  express  stay  of  proceeil- 
ings,  such  leave  operates  as  a  stay  until  the  ex- 
piration of  such  time.  Taylor  v.  Grand  Trunk 
R.  W.  Co.,  6  P.  R.  170.— Dalton.  C.  C.  <C-  l\ 


2.  Other  Cases. 

Where  A.  conveyed  absolutely  land  to  B. ,  to 
secure  money  lent  by  him  to  A.,  and  B.  gave  a 
bond  for  its  re-conveyance  on  payment  of  the 

y 


B.  after  a  lapse  of  eight  years,  the  court  imkreii 
that  proceedings  should  be  stayed  on  payinunt  i| 
the  principal,  interest  and  costs,  and  rcfiiaiil  (,, 
allow  the  plaintitt'  to  include  a  simple  ruwxng^  I 
ilebt  incurred  on   the  security  of  the  liomj,  1„. 
cause  there  was  no  writing  respecting  it,  lunj  tht  I 
act  did  not  extend  to  it.     Jhw  d.  Shiili r  ,i  „/ 
Mr  Li  an,  4  0.  S.  I. 

The  notice  of  motion  to  set  aside  a  writ  oil 
trial  under  8  Vict.  e.  13,  s.  .H,  niuHt  Mpi'iif)  tfct I 
day  on  which  the  party  will  apply.  //n/U' -fl 
Montrriil  v.    Dm  win,  3  i).  H.  I.'l(!. 

Proceedings   are    stayed    from    the    tiine 
making  not  serving  the  riihi  to  stay  pnniwlinKvl 
/'al/ir.inii  V.  Attrillit  al.,  4  C^.  15.  3'.l.').     I'.  C- 
MclAjan. 

A  suinnioiis  is  no  stay  of  proceedings,  uiile* 
so  expressed,  until  returnable.  Sorrmi  \,  lu. 
elje,  1  (J.   li.  ('lianib.  11.    -Macaulay. 

A  plaintiff  having  taken  out  a  rule  fiii'thuiav 
ment  of   costs,    &c.,    errone(msly  eiititlfil.  j.'avi 
defendant's  attorney  notice  of  a  waiver  (iiti'i 
rule,  and  jirocccdings  under  this  rule  wcifstiuijl 
by  a  judge's  order  until  the   fourth  day  (pf  iifnj 
term.     The  plaintiff  after  that  day  Ih.sik'iI  tkt 
rule  properly  entitled,  and  having  nlitaiiicl  al 
order  for  an  attachment,  arranged  witli  il.i  jj 
dant's  attorney  to  allow  certain  costs  to  iie 
olf  against  the   costs  for   the  non-payiiieiit 
which  the  attachment  was  ordered,  ainltluitti 
attachment  shouhl  only  be  proceeded  with:' 
the  balance.      The  defendants,  on  tliu  '.'1st 
November,  obtained  a  rule  to  set  aside  tlun 
or  the  attachment  thereon  issued,  on  the  ^'rui 
that  the  plaintiff's  attorney  had   issued  tlitr; 
jiroperly  entitled  without  authority,  and  liur; 
the  time   the  proceedings   were  stayed  liyc 
judge's  order.    Against  this   rule  it  was  siie 
that  on  the   18th  of  November,  the  iilaiiitifj 
attorney  served  a  notice  on  defendants'  .ittiM 
abandoning  the  second  rule  and  the  attiicliiiiti 
issued  thereon  ; — Held,  jier  Draper,  .1.,  tint 
judge's  order  only  staye<l  proceedings  iiin:, 
rule  erroneously  entitled,  not  in  the  oausc ; 
that  the  arrangement  made  by  defeiidaiit'i 
torney  with  the  plaintiff's  attorney  as  to  srfi 
off  costs  after  the  attachment  had  \>een  onli 
precluded  defendant   from  going  back  to  "I 
to  proceedings  antecedent  to  the  grantiiyn; 
attachment,  and  as,  in  addition  t<i  this,  iii 
of  abandonment  of   the   attachnieiit  liiul 
served  before  defendants'  attorney  took  oiittl 
rule,  that  such  rule  shoulil  be  discliai'jjo ' 
costs.     Murphy  v.  McGuire,  1  1*.  11.  ."ti-P. 
— Draper. 

In  an  action  brought  against  a  justice 
peace  for  not  returning  a  conviction :  Qi 
whether  the  court,  if  promptly  applied  to,  w. 
have  stayed  the  proceedings,  the  .action  ' 
brought  after  the  defendant  had  rctiiriieil 
conviction,  O'Jieilly  q.  t.  v.  Allan,  11  (J. 
411. 

Two  writs  of  replevin  were  sued  out  byj 
plaintiflf  against  defendant,  one  in  the  Q«* 
Bench  for  lumber,  situate  on  the  c:>st  sitf 
the  river  Moira,  the  other  in  this  court,] 
lumber  on  the  west  side,  and  both  leconlsi 
entered  for  trial  at  the  same  assizes  at  Bdle'j 
One  cause  was  tried,  the  evidence  given  atj 
trial  relating  to  the  lumber  on  the  eastsiJf 
the  river  ;  but  the  verdict  was  reconleJ  m| 
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rpinril  ill  tl>'*  c"'""*^-  •'^  i*"^  **'''*1  *''*"  nx'vuil  for 
ami  (ilitniiifil  1)11  that  venlict  HuliHiKinently.  An 
■,i;rcfnu''it  wiW  tlioii  ciiturDil  into  (ly  wliicli  thu 
Kuliifct  lu.ittiT  in  (liB|>uto  in  thin  notion  waH  Hot- 
tlfil.  riiiiutitrtluui  Kiwo  iinothur  noticu  of  trial, 
Imt  fciuiiil  out  lii»  niistukt!  iiml  iliil  not  enter  tim 
rcciinl.  l>cfcnilant'M  utti>rMoy  however  made 
nil  ,\  rw'iii'd  and  entered  it,  and  when  the  enuHO 
^'^^jilled  (111,  defendant's  emnisel  ajipearing,  and 

1  III!  iiiio  liiinj;  present  for  (ilaintill,  lie  was  non- 
iuitwl.  'llie  eourt  upon  aiiplication  set  aside 
the  iiiinmiit  without  eoMts,  holdiiiL'  that  the  mat- 
ters ill  ili^l'iite  having  lieeii  settled  hy  agreeiin^nt 

I  tlitvi'iiiilil  not  again  lie  litij^ated  without  waiving' 
or  :iiimilliiiJi  that  agreement,     Ctiuiiiff  v.  lioijni, 

Till'  iiliiiiititV  sued  H.  ^^.  &  S.  as  joint  niakiTs  i 
of  aii"te;  H.  &-  M-   did   not  apjiear,  and  jiidg- j 
iiiiMit  wiix  signed   liy   mistake  against  all,  luit ' 
iftcrwants  set  aside  as  against  S.,  who  pleadeil  : 
.-iUlil,    that  if    hy   taking  judgment   against 
twii  ili'feiidants   not    ajipeariiig,    the    jilaintitfs, 
[miller  ('.  1'.  !'■  Act,  s.  (!(>,  had  lost  their  remedy 
'aiiist  S.,  that  olijeetion  eould  not  he  taken  at 
Ic  trial,  Init  the  proiier  eourse  was  to  move  to 
av  iirdcet'dings.     Kitrr  vt  itl.  v,  lli-rc/ont  vt  at., 
Q.  H.  ir.8. 

I'iiure  the  causes  of  action  under  two  counts 
loil  til  the  iilaintill's  assignee  in  inaidveiicy, 
lit  the  third  did  not  ;  -Held,  that  the  action 
light  lie  stayed  on  the  third  count  till  securi^'v 
T  costs  was  given,  leaving  the  action  ')  ■•'  - 
til  on  the  otlier  counts.  Smith  v.  C'oiinnrnMl 
mo„  Ills.  Co.  33  Q.  B,  529. 

;  Helil,  that  the  costs  of  a,  chan.  jr  application 
jstayiiniceediiigs  until  term  in  a  superior  court 
irt;  tried  at  the  County  Court  uiuler  the  Law 
[form  Act  of  18()8,  are  taxable  under  a  rule  for 

w  trial  upon  payment  of  costs,  the  County 

Burt  judge  having  refused  to  stay  the  proceed- 

Mrrrli(iiit.i  liftnk  v.   JiosH,  «  V.  1{.  215.— 

,  Chainh.— Dalton,  ('.  V.  .O  /*. 


IXXII.   KsTOrPEL  IN  M.VITERS  OF  FkAI.TK'E. 

1.  Uentratlij. 

Vhere  the  plaintiff  was  proceeding  on  the  uth 
July  to  tile  the  return  of  a  writ  of  trial,  and 
lenilant  being  about  to  move  on  that  day  to 
side  the  verdict  and  for  a  new  trial,  had 
I  of  the  writ  and  return  to  make  his  motion 
liamhers,  and  the  plaintifl'  allowed  him  to 
tlieiii  for  such  purpose  before  they  were 
Jially  filed,  to  avoid  the  trouble  of  procuring  a 
•iler  for  them,  (which  had  they  been 
lally  filed  would  have  been  necessary)  :— 
(t,  that  the  writ  might  be  considered  and 
led  as  filed  on  that  day  ;  and  consequently 
jh  it  was  not  actually  filed  until  the  8th 
|r,  and  the  plaintiff  signed  final  judgment  on 
dith  July,  the  defendant  was  estopped  from 
lemling  that  the  statute  8  Vict.  c.  13,  s.  53, 
t  been  complied  with,  six  days  not  having 
etl  between  the  actual  filing  of  the  writ  ana 
',  jiulgment.  Mortnml  et  al.  v.  Wcbst<;i;  2 
L  L'iiamb.  52. — Burns. 

|ilefendant,   after  having  been  discharged 

istody  as  an  insolvent  debtor  by  order  of 

f^e  in  chambers,  will  not  be  allowed  to  take 

^tious  to  the  judgment  previously  obtained 

same  cause,  though  if  the  discharge  be 
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made  on  the  consent  of  the  plaintiff  only,  it  may 
bo  ditleront.  />,:it,r  v.  I''ifz;iilitii>ii,  4  L.  .1.  4,1. 
('.  I/.  Chainh.      Uoliinsiin. 

.\  plaintiff  having  given  notice  of  trial,  is  C8- 
stopped  from  olijei'tiiig  that  isiue  is  not  joined 
for  want  of  a  similiter.     Architmlit  v.  Ciiiinron, 

1  I',  u.  i;w.    r.  c.  -Hurii8. 

'I'lu?  party  on  whose  motion  an  order  <if  refer- 
ence has  been  madi^  a  rule  of  court  cannot,  in 
oppii.siiig  aji  application  to  si't  aside  the  award, 
object  tiiat  the  iraiise  is  iiiiproiierly  styled  in 
siicli  rule.  Crt iijliliiii  v.  Ilr^'ini  (tut.,  I  1'.  11. 
.S31.— C.  1,.  Chai'nb.      Kichards. 

Where  the  verdict  had  been  taken  Bubjoet  to 

the  opinion  of  the  court,  and  the  res|iondents 
atti^nded  before  a  judge  to  settle  the  case  for 
anneal: — Held,  that  they^wcrc  precliideil  from 
ol>jecting  that  the  cone  was  not  apiiealablo 
liiiiiltoii  it  lit.  V.  Siiillli,  18  (,).  H.  »58,  in  ap- 
peal . 

Where  a  plaintilV  obtained  an  order  to  fake 
out  of  court  money  paid  in  by  tile  sheritl  ji. 
condition  that  l.c  should  pay  the  master's  changes, 
and  was  given  to  uiideistaiid  that  he  might  either 
take  it  on  these  terms  or  sue  the  shi'ritf  for  it  :•- 
Hehl,  that  having  availed  himself  of  this  c  lor, 
he  eould  not  afterwards  recover  from  tiie  ''  nff 
the  fees  paid  to  the  master  on  the  grounu  that 
the  money  had  been  improperly  paid  into  court 
Croiiitw  V.  Jhirid.'iu}!,  1!)  (.1  B.  3(i'J. 

In  ejectment  against  A.  and  B.,  by  consent  of 
the  ]daiiititt''s  attorney,  an  appearance  wns  en- 
tered for  S.  as  landlord,  A.  and  B.  not  appear- 
ing. 'J'he  notice  of  trial  was  entitleil  as  ag^insb 
A.  and  B.,  and  notice  was  served  on  the  plain- 
tiff's attorney  warning  him  that  this  would  be 
objected  to.  The  nisi  priiis  record  contained  no 
appearance,  but  annexed  to  it  was  an  appearance 
by  S.  as  landlord.  The  plaintiff  was  allowed  to 
enter  this  on  the  record,  and  took  a  verdict,  de- 
fendant not  appearing.  On  api)licatiou  to  set 
aside  the  verdict,  the  plaintiti'  objected  that  the 
affidavits  filed  by  defendant,  entitled  as  against 
S.  alone,  were  wrongly  entitled,  and  that  no 
judge's  order  was  shewed  allowing  S.  to  defend : 
Held,  1.  That  the  plaintiff  was  precluded  from 
the  last  objection,  for  he  had  consented  to  S. 
.appearing,  and  obtained  leave  to  enter  his  ap- 
pearance on  the  record  ;  2.  That  the  plaintiff's 
own  proceedings  warranted  8.  in  assuming  that 
he  was  to  appear  alone,  and  that  the  alfidavits 
were  therefore  rightly  entitled.  Junes  v.  Seaton, 
26  Q.  B.  1(J0. 

An  applicant  for  a  prohibition  against  a  judge 
of  the  Division  Court  for  excess  ol  jurisdiction, 
who  has  appeared  at  the  trial,  cross-examined, 
witnesses,  argued  the  case  before  the  judge,  and 
taken  no  exception  at  the  time  to  the  juris- 
diction, is  precluded  from  objecting  to  the  juris- 
diction after  judgment  entered  and  execution 
issued  in  the  court  below.  In  re  Burrowes,  18 
C.  P.  493. 

Defendant  appeared  and  claimed  title  as  tenant 
of  one  11.  Two  days  before  appearance  11.  had 
disposed  of  his  interest  in  the  lands  to  S.,  who, 
after  notice  of  trial,  applied  on  affidavit,  setting 
out  the  conveyance  and  the  subseijuent  attorn- 
ment to  him  of  defendant  (now  his  lessee)  to 
be  admitted  as  landlord  to  defend  the  action, 
but  the  application,  being  opposed  by  the  plain- 
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tiff,  was  refused.  PlaiiitifT,  having  succeeded, 
applied  for  a  rule  ordering  y.  to  pay  the  costs  of 
the  action,  on  the  ground  that  the  defendant  was 
insolvent,  and  the  conduct  of  S. ,  both  in  making 
the  above  application  and  at  the  trial  and  subse- 

3uently  thereto,  proved  him  to  be  the  real 
efendant : — Held,  that  tlie  plaintiff  w'  '  not 
estopped  from  making  such  an  ajjplication  by 
having  opposed  the  jirior  application  of  S.  ;  and 
the  rule  was  made  absolute.  Lulz  v.  Beadle,  5 
P.  K.  418.— 1'.  C— Gwynne. 

See  XXI.  1  [c),  p.  2910. 


XXIII.  Miscellaneous  Cases. 

All  English  rules  of  practice  were  adopted  up 
to  the  date  of  the  rule  of   tliis  court  of  M.  T. 

4  Geo.   IV.     Due   d.   Bunjvr  v. ,  Tay. 

269. 

The  court  will  not  try  matters  of  fact  on  affi- 
davits. Wliore  therefore  the  plaintifi'  moved 
upon  an  affidavit  of  a  material  fact  which  was 
diatin(;tly  denied  by  the  defendant,  the  court 
discharged  the  rule.  Lt.naraud  v.  Whqqile,  4 
0.  S.  12. 

The  court  will  not  raise  an  objection  against 
the  merits  not  taken  by  defendants'  counsel. 
McUrenor  v.  Daly  et  id.,  5  C.  T.  126. 

One  half  hour's  grace  is  always  allowed  for 
both  parties  to  appear  under  an  .appointment  to 
tax.  LamUiii  v.  titubbK,  3  L.  J.  70. — C.  L.  Chamb. 
— McLean. 

Where  to  a  declaration  against  a  shareliolder 
of  a  joiiit  stock  company  for  the  recovery  against 
him,  to  tlie  amount  of  liis  unpaid  stock,  of  an 
imsatislied  judgment  against  the  company,  he 
demurred  on  the  ground  that  an  action  on  the 
oaae  an<l  not  a  sci.  fa.  ■was  the  proper  remedy  : — 
Held,  that  the  point  was  one  of  practice  anil  not 
of  pleading,  and  was  not  therefore  open  on  de- 
murrer.   Paije  et  al.  v.  Austin,  2G  C.  1'.  110. 

The  plaintiff  brought  an  action  against  two 
townsliips  for  not  repairing  a  road,  and  while  it 
was  pending  before  tlie  Court  of  Appeal,  he 
issued  a  writ  against  the  defendants  for  the  same 
cause,  to  jirevent  the  Statute  of  Limitations 
running  against  him,  in  case  it  should  be  held 
that  tlie  townships  were  not  liable.  A  notice 
to  proceed  to  trial  having  been  served  on  the 
plaintiff,  the  time  for  trial  was  enlarged  until 
after  the  decision  of  the  Court  of  Appeal.  Mc- 
Hardy  v.  The  Corponition  of  the  County  of 
Perth,  7  P.  K.  101.— C.  L.  Chamb. —Dalton, 
a  a  d;  P. -Gait. 
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I.  Bills. 

1.  Dismissing, 

(a)  For  Want  of  Prosecution.  > 

A  flcfeudaiit  is  entitled  to  an  order  to  dismiss 
the  plaintiflf's  bill,  notwithstanding  the  death  of 
a  co-defendant.     Hall  v.  Oreen,  2  O.  S.  42. 

A  motion  to  amend  is  no  answer  to  a  motion 
to  dismiss.     JlcXabv.  Gwynne,  1  Chy.  127. 

An  order  to  amend  having  l)een  obtained  and 
served  after  service  of  a  notice  of  motion  to  dis- 
miss, was  deemed  a  sntticient  answer  to  such 
motion.     Hill  v.  Hill,  2  Cliy.  (J92. 

Where  one  of  the  defendants  had  answered, 
and  the  time  for  replying  liad  expired,  a  motion 
was  made  to  dismiss  the  bill  as  against  him,  but 
it  appearing  that  such  defendant  was  president 
of  an  incorporated  company,  whose  answer  had 
not  yet  been  tiled,  the  motion  was  refused  with 
costs.     Pees  v.  Jacipies,  1  Chy.  352. 

In  moving  to  dismiss  it  is  not  sufficient  for  the 
certificate  of  the  registrar  to  state  only  that  no 
replication  has  })een  filed  ;  it  nmst  also  state  that 
no  further  proceedings  have  been  had,  and  it 
must  be  shewn  when  the  office  copy  of  the 
answer  was  served.  Thompson  v.  Buchanan,  3 
Chy.  652. 

Hel<l,  that  it  is  not  necessary,  in  a  notice  of 
motion  to  dismiss,  to  specify  the  evidence  to  be 
read  on  the  hearing  of  the  motion.  Hodgson  v. 
Bank  of  Upper  Canada,  8  L.  J.  328.— Chy. 
Chamb.  — Spragge. 

A  plaintiff  having  set  down  his  cause  to  be 
heard,  subsequently  countermanded  tlie  notice 
of  hearing  which  had  been  served  on  defendant. 
A  motion  to  dismiss  was,  under  the  circumstan- 
ces, refused  without  costs.  Pichardsonv.  Moser, 
I  Chy.  Chamb.  18.— BLake. 

After  notice  of  motion  to  dismiss  had  been 
served,  plaintiff  set  tlie  cause  down  to  be  heard 
by  way  of  moaon  for  decree,  and  served  notice 
on  defendant : — Held,  a  sutHcient  answer  to  the 
application,  but  that  defendant  was  entitled  to 
his  costs.  Towers  v.  Foot,  1  Chy.  Chamb.  32. — 
Blake. 

After  an  order  dismissing  a  bill  had  been  ob 
tained  upon   notice,   the    plaintiff   apx'Ued    to 
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discharge  tbat  order,  alleging  his  intention  of 
prosecuting  the  suit,  and  that  he  had  not  re- 
ceived any  personal  notice  of  the  motion  to  dis- 
miss. The  application  was  granted  on  payment 
of  costs,  and  paying  into  court  certain  nistal- 
ments  claimed  to  be  due  to  defendant.  Camp- 
bell V.  Ferris,  1  Chy.  Chamb.  50.  — fasten. 

When  a  motion  is  made  to  dismiss  the  bill 
the  jjarty  moving  must  shew  that  notice  of 
having  put  in  an  answer  had  been  duly  served. 
Kay  V.  Sanson,  1  Chy.  Chamb.  71. — .Spragge — 
Esten. 

A  plaintiff  having  filed  an  irregular  replication, 
afterwards  obtained  by  consent  an  order  to  amend 
the  same,  but  did  not  do  so,  and  a  defendant 
moved  to  dismiss  for  want  of  prosecution,  when 
the  court,  treating  the  irregular  replication  as  no 
replication,  ordered  a  replication  to  be  filed  within 
two  months,  or  the  bill  should  stand  dismissed. 
At  this  time  two  of  the  defendants  fiad  not  an- 
swered, and  on  the  12th  of  the  month  the  repli- 
cation was  amended.  Four  days  afterwards  the 
plaintiff  obtained  an  order  pro  eonfesso  against 
the  two  defendants  who  had  not  answereil. 
Under  these  circumstances  a  motion  to  remove 
the  replication  from  the  files,  and  to  dismiss  the 
bill,  was  granted  witli  costs.  Lewis  v.  Junes,  1 
Chy.  Chamb.  120.  -Esten. 

A  solicitor  undertook  to  put  in  an  answer, 
which  was  not  insisted  upon,  and  plaintifif's 
solicitor  undertook  to  go  down  to  examination, 
but  failed  to  do  so.  A  motion  made  by  this 
defendant  to  dismiss  was  refused,  but,  under  the 
circumstances,  without  costs.  Cotton  v.  Cameron, 
1  Chy.  Chamb.  122.— Esten. 

Where  it  appeared  that  a  defendant  who  was 
in  a  position  to  move  to  dismiss  was  aware  of 
the  residence  of  a  co-defendant  whom  tlie  piain- 
tiff  could  not  (though  using  reasonable  diligence, 
of  which  defendant  moving  was  aware)  find  to 
serve  with  the  bill,  a  motion  to  dismiss  by 
such  defendant  was  refused  with  costs.  Sha- 
ver v.  Allison,  1  Chy.  Chamb.  203. — VanKough- 
net. 

In  a  redemption  suit,  where  one  of  the  two  de- 
fendants had  died,  a  motion  was  made  on  the  part 
of  his  executors  and  of  another  defendant  to  dis- 
miss ;  the  same  solicitor  appearing  for  both.  Not- 
withstanding some  delay  on  the  part  of  the  plain- 
tifif,  which  was  not  fully  accounted  for,  the  order 
was  made  in  the  alternative,  that  he  revive  and 
go  to  hearing  on  terms,  or  be  dismissed  :— Held, 
m  accordance  with  the  last  case,  that  a  defen- 
dant is  not  obliged  after  replication  filed,  to  set 
the  cause  down  for  hearing  in  order  to  have  the 
bill  dismissed,  but  that  he  may  apply  in  cham- 
bers for  an  order  to  dismiss  for  want  of  prosecu- 
tion. Semble,  where  a  suit  abates  by  the  death 
of  one  of  the  defendants,  the  defendant  may 
move  to  dismiss  for  want  of  prosecution  without 
moving  that  he  revive  ;  but  if  deceased  defen- 
dant and  the  surviving  defendant  be  both  rep- 
resented by  the  same  solicitor,  the  order  will  be 
to  revive  or  bill  dismissed.  Semble,  also,  a  mo- 
tion to  dismiss  will  be  entertained  Bven  after 
replication  filed.  Rice  v.  Oeorge,  2  Chy.  Chamb. 
74. — Taylor,  Secretary. 

A  motion  by  plaintiff  for  leave  to  amend  having 
been  refused,  the  plaintiff  had  moved  to  dis- 
charge the  order  refusing  leave  to  amend  :  — 
Held,  that  a  motion  to  dismiss,   pending  the 


motion  to  discharge  the  order,  was  irregnlj 
Cameron  v.  Vanhvery,  1  Chy,  Chamb.  2i;,J 
VanKoughnet. 

A  motion  to  dismiss  had  been  refused  »iij 
costs  : — Held,   that  another  motion  to  dii 
could  not  be  made  until  the  costs  of  tlie  pn, 
one  were  (paid,  though  it  appeared  that  jild 
tiff's  solicitor  had  not  taken  out  his  certiiicai 
Harvie  v.  Ferguson,  1  Chy.  Chamb.  218.-Vi 
Koughnet. 

The  fait  that  a  replication  has  been  tiled,  i, 
that  defendant  himself  is  therefore  in  ,i  jiositj 
to  set  the  cause  down  for  examination  and  kt 
ing,  is  no  bar  to  a  motion  to  dismiss.  Hm 
V.  Xelles,  1  Chy.  Chamb.  270.  —  VaiiKot 
net. 

Where  a  suit  is  partially  .abated  by  tlieu 
of  one  of  the  defendants,  the  other  ileftml 
cannot  move  to  disnuss  the  bill ;  tlie  pn)) 
course  is  to  move  that  the  plaintiB'  ilu  rer 
within  a  limited  time.  Bank  of  rjipir  r,m 
v.  Nichol,  1  Chy.  Chamb.  294. — Siiraggc. 

One  of  the  surviv  ing  defendants  may  jiroji 
move  to  dismiss,   though  the  suit  has  Iw 
abated  by   the    death    of    another   (kfi'iiJi 
Kelley  v.   Macklem,  2  Chy.  Chamb.  132. -Vj 
Koughnet. 

Where,  on  a  motion  to  dismiss,  the onholijj 
tion  made  was  that  the  costs  of  a  denuirrwo 
ruled  had  not  been  paid,  the  court  ilisinisseJij 
bill  with  costs,  the  costs  of  the  deituircrtel 
set  off,  and  execution  to  go  for  the  l),ilaii(el 
favour  of  the  party  entitled  thereto.  UvjA 
Thompson,  1  Chy.  Chamb.  307.— VanKnj 
net. 

The  plaintiff  had  served  an  order  to  proa 
upon  defendant,  who  had  thereupon  tiled  ani 
davit  on  production,  a  copy  of  which  liaJl 
demanded  by  the  plaintiff,   but  had  not  1 
served.     Under  these  circumstances,  a  i 
by  the  defendant  to  dismiss  was  refuseili 
costs.      Proudfoot  v.  Thompson,  1  Chy.  Ck 
367.  — VanKoughnet. 

Where  the  plaintiff's  bill  of  complaintwiJ 
missed  against  one  of  the  defendants  only,  f 
a  motion  to  dismiss  for  want  of  prosecutiiinj 
subsecjuently  made  by  the  other  defendauli 
technical  objection  that  the  style  of  the  C3ii| 
the  notice  of  motion  was  incorrect  (tlie  i 
of  the  defendant  as  against  whom  the  bill| 
dismissed    appearing    therein)    was  oven 
Upper  Canada  Mininy  Co.  v.  Alt(irn(i;<lM 
4L.  J.  N.  S.  78.— Chy.  Chamb.— Taylw,  | 
tan/. 

Where  a  notice  to  dismiss  was  made  In' ft 
defendants  who  had  been  made  parties  by  a 
ment  at  a  comparatively  recent  date,  deiavj 
ing  occurred  previously  in  the  conduct  ( 
cause,  they  were  not  permitted  to  shew! 
delay  as  a  ground  of  dismissal ;  and  an  i 
dismiss  made  by  the  secretary,  whoee  atta 
had  not  been  called  to  the  fact  of  the  [' 
moving  having  become  parties  at  a  recent  p 
was  reversed,  but  with  costs  against  the  I 
tiffs,  they  having  been  guilty  of  the  delay. 
Upptr  Canada  Minini/  Co.  v.  AttonieuM 
2  Chy.  Chamb.  207.— VanKoughnet, 

Examination  of  defendant  is  not  a  step 
cause,  and  forms  no  reply  to  a  motion  t»« 


Where  there  had  bee 
and  since  the  examin 
countable  for  both.  2 
Chamb.  31.— Mowat. 

Where  defendant  a 
tiff  asked  for  time,  an 
the  time  given  : — Heh 
move  ex  parte  for  the 
V,  Cliinlio/m,  2  Chy.  CI 

The  pendency  of  ai 
rplaintitf  could  olitain  t 
was  considered  no  ansT 
.Gut/irii-  v.  Mardonald 
Taylor,  Secrelari/. 

The  pendency  of  an 
[five  the  relief  desired, 
Itai  lieen  obtained,  is  nc 
motion  to  dismiss.  Ha 
|lJ3.-Chy.  Chamb.— H 

I   The  prosecution  of  a  s 

m  counsel,  delayed,  pej 

Srivycouncilinasuitpn 

he  result  of  which  api 

;mle(l  .--Held,   on  a  ii 
inder  the  j)ecu]iar  circui 

•use  for  not  proceedint 
lent.    Mode  of  procedl 

documents  from  a  c( 
miimy  Pelnhum  Co.  v 
'nlniested,  lieferce ;  Spi- 
The  court  will  exercise 
■refusniganordertodia 
culiar  circumstances   o 
itrefore    the  defendants 
Ming  the  order  to  t)rodi 
«n  to  hearing  by  consen 
0  late  to  go  down  other^ 
It,  an  order  to  dismiss  w 
ic  same  circumstances  an 
>n,andforleavetosetd( 
»ing  examination    and 
mte,!.    ,/,Y/i  V.  Q       2 
lylor,  /xcntary. 

^Vhere  a  bill  J,ad  been  fi] 
pstercd,  but  no  office  co 
reive  weeks  allowed  for 
iered  to  ho  dismissed  wi 
A(rr,  2  Cby.  Chamb.  15^ 

Fhen  a  plaintiff  swears  t. 
Pts,  the  court  will,  in  its 
'W;rtunity  to  hear  his 
in  after  an  order  to  dismi, 

';>  Wilis  filed  and  no  offic 
period  limited  for  service 
o-illonapphcation  bed 
ef  to  a  motion  to  dism 

Winces  that  the  bill  w- 

JJWv.7,'o,ei„,^A,  ■■ 
^)^"t,  Secretan/. 

» motion  to  dismiss  th 

wiii  hVT^*  refused  to 
'r'?'«i'lbeen  lost  in 

'"burned  by  the  defenda 
»  new  next  friend.     H 

.'plaintiff  bound  in  eve, 

^""-g  before  the  defenda 
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Where  there  had  been  great  delays,  both  before 
and  since  the  examination,  plaintiff  was  held  ac- 
countable for  both.    MulfwUand  v.  Brent,  2  Chy. 
I  Chamb.  31.— Mowat. 

Where  defendant  moved  to  dismiss  and  plain- 

I  tiff  iwked  for  time,  and  failed  to  proceed  within 

the  time  given  : — Held,  that  the  defendant  could 

move  e.x  parte  for  the  order  to  dismiss.     Burns 

V.  Cliidolm,  2  Chy.  Chamb.  88. — Esten. 

Tlie  pendency  of  another  suit  in  which  the 
i-jjlaintitt'  could  obtain  the  relief  he  seeks  in  a  bill, 
I  vas  considered  no  answer  to  a  motion  to  dismiss. 
ituMciV  V.  Mardonuld,  3  Chy.  Chamb.  99. — 
JTaylor,  Secretary, 

Till)  pendency  of  another  suit,  which  would 
give  the  relief  desired,  but  in  which  no  decree 
las  lieen  obtained,  is  not  a  sufficient  answer  to  a 

lnidtion  to  dismiss.      Bain  v.  MrConnell,  6  P.  K. 

1113.— Chy.  Chamb. — Holmested,  livftrec. 

The  prosecution  of  a  suit  was,  upon  the  advice 

lof  wmnsel,  delayed,  pending  an  appeal  to  the 

ijrivv  council  in  a  suit  previously  instituted,  upon 

te  result  of  which  apjieal  the  second  suit  de- 

lended  :— Held,   on  a  motion  to  dismiss,  that 

tnder  the  peculiar  circumstances  of  the  case,  the 

souse  for  not  proceeding  witli  the  suit  was  sufH- 

Icieiit.    Mo<le  of  procedure  to  obtain  discovery 

documents  from  a  corporation,    considered. 

ymhmj  Petroham  Co.  v.  Pardee,  6  P,  R.  140. — 

Bolmested,  Referee ;  Spra^ge. 

The  court  will  exercise  a  discretion  in  granting 
r  refusing  an  order  to  dismiss,  and  consider  the 
leculiar  circumstances  of  the  case.  Where, 
icrcfore,  the  defendants  had  been  dilatory  in 
leying  the  order  to  produce,  and  refused  to  go 
bwu  to  hearing  by  consent,  when  plaintiff,  being 
)  late  to  go  down  otherwise,  applied  for  a  cou- 
nt, an  order  to  dismiss  was  refused  ;  and  under 

;  same  circumstances  an  order  to  open  publica- 
kn,  and  for  leave  to  set  down  cause  for  tlie  fol- 
ifing  examination    and    hearing    term,    was 

nted.  J(f>i  V.  Orr,  2  Chy.  Chamb.  273.— 
kylor,  Secrelari/. 

|Wliere  a  bill  had  been  filed  and  a  lis  pendens 
jistered,  but  no  office  copy  served  within  the 
pelvc  weeks  allowed  for  service,  the  bill  was 
iered  to  he  dismissed  with  costs.  SomervW.e 
[A'trr,  2  Chy.  Chamb.  154. — VanKoughnet. 

Vhen  a  plaintiff  swears  to  a  good  case  on  tlie 

rite,  the  court  will,  in  its  discretion,  give  him 
lopportunity  to  hear  his  case  on  the  merits, 
in  after  an  order  to  dismiss  has  been  properly 

nted.      Reei*  v.    Attorney-General,     2   Chy. 

iimb,  300.— iSpragge. 

f  a  hill  is  tiled  and  no  office  copy  served  within 

[period  limited  for  service  (three  months),  the 

1  vill  on  application  be  dismissed.       It  is  no 

'»er  to  a  motion  to  dismiss  under  such  cir- 

^stances  that  the  bill  was  filed  previous  to 

when  the  order  limiting  the   time  was 

il.  Mvore  V .  Jioseburijh,  2  Cliy.  Chamb.  406. 

jiylor,  Secrctan/. 

>  a  motion  to  dismiss  the  bill  of  a  married 
M,  the  court  refused  to  count  against  her 
I  which  had  been  lost  in  consequence  of  an 
t  obtained  by  the  defendant  requiring  her  to 
i  »  new  next  friend.  The  court  will  not 
Is  plaintiff  hound  in  every  case  to  prepare 
learing  before  the  defendant  has  made  pro- 


duction under  the  order  to  produce,  where  that 
order  has  been  taken  with  promptitude.  Where, 
therefore,  the  defendant  having  anticipated  the 
time  foranswering,  aninsufficient  affidavit  on  pro- 
duction was  filed  just  in  time  to  leave  the  plain- 
tiff a  single  day  before  giving  notice,  supposing 
no  amendments  recjuired,  the  court  refused  a  mo- 
tion to  dismiss.  I'uule  v.  Puole,  2  Chy.  Chamb. 
475.  —Mowat. 

A  bill  was  filed  by  churchwardens,  and  during 
the  progres;  of  the  suit  the  churchwiirdens  were 
changed  at  the  vestry  meeting  ;  the  new  church- 
wardens were  not  made  parties.  The  suit  not 
being  brought  to  a  hearing  within  the  time 
reijuired  by  the  practice,  it  was  held  that  a 
notice  to  dismiss  the  bill  served  on  the  plaintiff's 
solicitor  was  regular.  Quiure,  whether  it  was 
necessary  to  make  the  new  churchwardens  par- 
ties. McFecters  v.  Dixon,  3  Chy.  Chamb.  84. — 
Mowat. 

On  a  motion  to  dismiss  it  appeared  that  the 
case  had  not  been  brought  to  a  hearing  throughan 
error  in  judgment  of  the  plaintiff's  solicitor : — 
Held,  that  it  was  ])roper  to  take  into  account 
such  error  in  considering  the  application  in  con- 
nection with  the  other  circumstances  of  the  case, 
lb. 

Where  a  defendant  moved  to  dismiss  the  plain- 
tiff's bill,  the  plaintiff  having  failed  to  comply 
with  an  undertaking,  such  failure  having  arisen 
through  a  slip  of  the  plaintiff's  solicitor,  the 
application  to  dismiss  was  refused.  Devlin  t. 
Devlin,  3  Chy.  Chamb.  491.— Boyd,  Mmter. 

Where  after  demurrer  the  plaintiff  obtained 
leave  to  amend  in  fourteen  tlays,  and  did  not  do 
so,  but  served  an  ex  parte  order  of  revivor,  the 
demurring  defendant  having  died  after  the  four- 
teen days  for  amendment : — Held,  that  the  bill 
was  not  by  such  failure  to  amend  out  of  court 
without  a  further  order,  but  it  was  open  to 
defendant  to  move  to  dismiss.  Carr  v.  Moffat, 
9  L.  J.  N.  S.  52.— Chy.  Chamb.— Blake,  ou 
appeal  from  Holmested,  Referee. 

It  is  unnecessary  and  irregular  to  file  a  peti- 
tion before  it  is  heard.  The  projjer  proceeding,  iu 
order  to  brin^  it  before  the  court,  is  to  serve  a 
copy  with  notice  of  a  day  for  hearing  endorsecL 
This  practice  is  applicable  to  petitions  under  the 
Insurance  Companies  Act,  31  Vict.  c.  48.  But,  as 
by  this  Act  no  special  procedure  is  provided  for 
making  application  under  it  to  the  court,  where 
proceedings  were  initiated  by  a  petition  which 
had  been  filed  but  not  served  upon  the  respond- 
ents, nor  brought  to  a  hearing,  after  a  lapse  of 
fourteen  months,  the  petition  was  treatecf  as  a 
bill,  and  ordered  to  be  taken  off  the  files  for  want 
of  prosecution.  Re  Wentern  Jnnurance  Co.,  6T. 
R.  8(5. — Chy.  Chamb. — Holmested,  Referee. 

Upon  a  motion  to  dismiss,  where  the  only 
complaint  is  that  the  replication  has  not  been 
Hied  within  the  time  limited  for  so  doing,  and  no 
sitting  of  the  court  has  been  lost,  the  plaintiff 
may  be  put  on  terms  to  go  down  to  a  hearing  at 
the  next  sittings  at  the  place  where  the  venue  is 
laid,  but  the  defendant  will  not  be  awarded  costs 
of  the  application,  unless  he  has,  by  letter  or 
otherwise,  required  the  plaintiff's  solicitor  to 
proceed  and  file  replication,  and  the  latter  has 
neglected  to  do  so.  McGillivray  v.  McVonkey, 
6  P.  R.  114.— Chy.  Chamb.— Holmested,  Rt- 
feree. 
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A  motion  by  a  defen<lant  to  dismisa  after  an 
abatement  caused  by  the  bankruptcy  of  a  sole 
plaintiflF  and  before  revivor  was  refused  ;  his 
proper  course  being  to  serve  the  assignee  of  the 
plaintiff  in  insolvency  with  notice  to  revive 
within  a  limited  time.  Cameron  v.  Ear/er,  6  P. 
R.  117.— ^Chy.  Chamb.— Holmested,  Referee. 

Where  the  time  for  filing  replication  expires 
less  than  three  weeks  before  the  commencement 
of  the  sitting  at  the  place  where  the  venue  is 
laid,  defendant  cannot  succeed  on  a  motion  to 
dismiss  for  not  proceeding  to  a  hearing  at  that 
sittings.  Semble,  it  is  not  open  to  plaintiff  to 
countermand  a  notice  of  hearing  once  given. 
RkhardKon  v.  Blltoii,  6  P.  K.  280. —Holmested, 
Referee. 

Delay  on  the  part  of  defendant  in  making  pro- 
duction ia  no  excuse  for  the  non-prosecution  of 
the  suit  by  the  plaintiff,  where  the  plaintiff  has 
delayed  taking  steps  to  compel  production.  Wil- 
son V.  Bind;  G  P.  R.  130.- Chy.  Chamb.— 
Holmested,  Referee,  Spragge. 

Semble,  if  the  time  when  the  jjlaintiff  should 
join  issue  is  not  three  weeks  before  the  next 
hearing  term  at  the  place  where  the  venue  is 
laid,  defendant  cannot  succeed  on  a  motion  to 
dismiss,  founded  on  the  plaintiff's  omitting  to 
set  the  cause  down  for  hearing  at  that  term.    Jb. 

Where  an  order  directed  that  a  better  affi- 
davit on  production  should  be  tiled  by  the 
plaintiff  within  six  weeks,  and  in  default  t'lat 
the  bill  be  dismissed  : — Held,  that  upon  dcf  ailt 
being  made  an  ex  parte  motion  to  dismiss  was 
regular  ;  notwithstanding  that  on  the  motion  the 
fact  was  not  disclosed  that  the  hearing  liad,  by 
consent,  been  postponed  because  the  sittings  for 
which  the  cause  was  set  down  were  to  be  held 
before  the  expiration  of  six  weeks  Ditiiti  v. 
McLean,  (i  P.  R.  150. — Chy.  Chamb. — Holme- 
sted, Referee,  Strong. 

A  sole  defendant,  by  whose  insolvency  the  suit 
has  abated,  may  nevertlieless  move  to  dismiss 
the  bill  for  want  of  prosecution.  Riddell  v. 
Ritchie,  (!  P.  R.  205.— Chy.  Chamb. —Holme- 
sted, Referee. 

Bill  against  two  executors  and  others.  One  of 
the  executors  died.  A  motion  by  the  surviving 
defendant,  including  co-executrix  of  deceased 
defendants,  to  compel  plaintiff  to  revive,  or  in 
default  dismissal,  was  refused  :— Held,  that  the 
proper  parties  to  move  were  the  representatives 
of  deceased  defendant,  and  that  the  surviving 
defendants  might  move  to  dismiss  in  the  usual 
way.  Walton  v.  Watxnn,  6  P.  R.  229.— Chy. 
Chamb. — Holmested,  Referee. 

Where  the  proceedings  in  the  suit  have  been 
conducted  in  a  loose  manner  on  both  sides,  witli- 
out  regard  to  the  strict  practice  of  the  court :  — 
Held,  that  delay  on  the  part  of  defendant,  and 
acquiescence  by  him  in  delay  on  the  part  of 
plaintiff,  rendered  it  inequitable  to  allow  defen- 
dant suddenly  to  determine  the  dilatory  method 
of  conducting  the  suit  and  insist  upon  a  strict 
compliance  by  the  plaintiff  with  the  practice  of 
the  court ;  and  a  motion  to  dismiss  was  there- 
fore refused.  Waters  v.  Burrill,  6  P.  R.  269.— 
Chy.  Chamb. — Proudfoot. 

A  compromise  of  a  suit  having  been  entered 
into  before  answer,  defendant  may  set  up  the 


compromise  in  his  answer,  and  pray,  l)y  way  of 
cross-relief,  that  it  be  specifically  performed ;  ani 
if  plaintiff  does  not  diligently  proceed  with  tl^  I 
suit,  defendant  is  enabled  to  move  to  dismiss  i(^ 
want  of  prosecution.  Small  v.  Union  I'tnwm,^ 
Bidldinn  Socielj/,  G  P.  R.  206.— Chy.  Cliamb.,  | 
Spragge,  on  appeal  from  Holmested,  Referee. 


(b.)  Other   Ca.ie8. 

The  court  will  not,   upon  motion,  <lisinis3il 
bill  without  prejudice  to  the  plaintiti's  tilj, 
another  bill.     Girj/nne  v.  McNab,  2  Chy.  124, 

^Vllere  a  cause  has  been  set  down  for  liearinjl 
the  plaintiff  is  not  entitled,  as  of  course,  tuajl 
order  dismissing  his  bill,  with  leave  to  §1 
another  bill.  Gardner  v.  Brennun,  4  (uf 
199. 

Where  the  evidence  of  a  marriage  is  cmiflictl 
ing  the  court  will  give  the  option  (jf  obtaiiiiiii| 
more  satisfactory  evidence,  or  direct  an  issue,  ill 
dismiss  the  bill.  Baker  v.  Wilnon,  4  L.  ,J.  ijdl 
—Chy. 

Where  a  party's  own  letter  was  such  ,isti| 
create  a  misapprehension  of  facts,  and  a  suit  mil 
instituted  in  consequence,  the  court,  tlimi^iiji 
refused  relief,  dismissed  the  bill,  Mithout  eiiiul 
Anderson  v.  Cameron,  6  Chy.  285. 

After  a  cause  has   been  heard  and  isstamU 
ing  for  judgment   the   plaintiff  cannot  dism 
Ilia  bill  on  privcipe,  but  only  on  special  iimtioij 
Smith  V.  Port  Hope  Harbour  Co.,  G  L.  J.  1S9J 
Chy. 

Upon  a  bill  filed  by  an  infant  claiming  a  cij< 
veyance  from  the  defen<lant,  on  the  gro 
his   having  acted  as  agent  for  the  ancestor  i| 
obtaining  the  title,  the  evidence  temleil  t(i  tsta 
lish  the  fact  that  the  property  had  been  jsi 
chased  by  the  defendant  for  his  son,  ami  rewivij 
payments  from  him,  with  the  understanding  tli( 
he  should  obtain  a  deed  when  his  paymeiitMrtj 
completed.     The  court,  at  the  liuariiig,  uih 
the  plaintiff  an  issue  as  to  the  questioiuifagenci 
or  leave   to   amend  the  bill  upon  paynitiit  f 
the  coats  of  the  day  and  the  proceodingi  tlj 
would   bo  thus  rendered  useless,  and  if  this i 
refused,    ordered   that  the  bill  sliould 
missed,  without   coats,  the  defendant's  aiiiij 
having  been  falsitied.      Jackson    v.   JachitX 
Chy.  114. 

In  a  suit  by  an  adminiatrator  with  the 
annexed,  upon  a  mortgage,  defendant  iirmlioj 
a  release  for  the  mortgage  money,  given  hvf 
testator,  whereupon  the  plaintiff  asked  to  inuij 
against  defendant  as  a  creditor  of  the  estate ; 
as  this  amendment  would  create  an  entirehj 
ferent  record,  the  court  refused  audi  penniss 
and  dismissed   the   bill  with  costs,    liiut^ 
Crosthwaite,  9  Chy.  422. 

It  appearing  on  the  evidence,  thouglinoiu 
tioned  in  the  pLudings,  that  the  inirclii* 
land  at  a  sheriff's  sale  for  taxes  was  a  uwrt^ 
of  the  property  : — Held,  in  dismissing  a  b 
to  set  aside  the  purchase  on  the  gronnd  oi  i 
practices  at  the  sale,  that  it  was  unneceba 
reserve  lilierty  to  file  a  bill  impeacliing  tliil 
on  the  ground  that  he  was  disqualified  as « 
gagee  to  effect  the  purchase  for  his  owu  ii 
Schofield  V.  Dickenson,  10  Chy.  226. 
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An  order  will  not 
J  ngs  or  dismiss  the  b 
Ithe  siihject  matter  oi 
lias  a  right  to  proceec 
Ijelf  entitled  to  costs 
|€iianib.  •2S2.  -Spragf 

Where  defendant  i 
|biit  liefore  the  return 
ent  on  pra'cipo  and  si 
Ihis  liiil,  the  defenda 
jDiotion,  I)ut  he  is  e 
Itiifreof,  under  tfie  on 
[tie  cause.  Piirdy  v.  / 
-.Monat. 

A  cause  ha^•ing  been 
hi-as  found  that  a  pro 
'  the  defendants  Jiad  ) 
lie  iiilh    The  plaintiff 
liss  the  bill  as  against 
6e  dismissal  being  equ 
he  merits ;  and  the  c( 
■snces,  granted  the  nioi 
living  tlie  rights  of  the 
ic'/iiiti/,  1,")  C'hy.  261. 

I  On  an  application  to  dii 
Kendant  I..,  on  the  gr< 
laseil  the  judgment  on  v 
Ira  urged  that  L.  wa 
hmtifi's  S(dicitorfor  co« 
[tins  application.  Bil" 
1  that  the  costs  were  i 
nient  <if  the  plaintiff^ 
mo,,,  2  Chy.  Chamb. 
Jfter  a  bill  has  been  d 
b  ant,  the  style  of  cans 
m  l)e  continued.    Jt  jg  ■ 

(name  of  the  defendants 
'  I'een  dismissed,  and  t 
pe  IS  not  irregular.  Q„ 
tlarifthenainewasomi 
f'l  :';  '-■  f'^rnen-Gen, 
^-laylor,  Secretarij. 

■,'"^I«n  not  be  dismiss 
»  ;ecree  has   been  n 

^vlor,_,SVr,vA,,_,,.'(,,.,;.^^^ 

'--\anKoughnet 

i^c'''-'!  policy  of  the 
Itnflngor  vexatious  su 
h  1.111  «as  filcl  in   res 

K"^10,ind,uUnghi 
Jf-ir'ng   without  referer' 
Ne.   the  bill;    but  wi 
h""ugl.t,un.lertheci| 
|;!emurredorm„ved* 
»"«•     »eMbrooke  v.  Bro 


^''  Chalmer 


»i.*i..  1.-..,  ' 


>tlie  12th  order  of  fi.- 

wW.^  entering  int, 
I    ^'^'^'heracommisso 

PfciriS'^^^"^ 

P«Mioe,aa  established! 


2929 


PRACTICE  IN  EQUITY. 


2930 


\n  order  will  not  be  granted  to  stay  proceed- 
n'm or  ilisniisa  the  bill  in  a  suit  merely  because 
I  the  subject  matter  of  it  has  gone  ;  the  plaintiff 
I  has  s  right  to  proceed  to  a  hearing  to  shew  him- 
lielfentitlcil  to  costs.  Wallaru  v.  Ford,  1  Chy. 
Iciiamb.  282.  -Spragge. 

Wliere  ilcfoudant  serves  a  notice  of  motion, 
Ibut  before  tlie  return  thereof  the  i)laintiff  takes 
lout  nil  iini'ciiio  anil  serves  an  order  to  dismiss 
Ihis  lull,  the  defendant  cannot  bring  on  his 
Imotioii,  but  he  is  entitled  to  tax  Ids  costs 
Ithereof,  uiuler  the  order  to  dismiss,  as  costs  in 
[the  cause.  I'lo-dyy.  Firrii,  1  Chy.  Chamb.  303. 
-Mciwat. 

A  cause  having  been  brought  on  to  be  lieard, 
tvas  fiiunil  that  a  pro  confeaso  note  against  one 
'  the  defendants  had  lieen  waived  by  amending 
le  liill.  Tlie  plaintiff  thereujKm  moved  to  dis- 
jiss  the  bill  as  against  such  defendant,  without 
jie  (lismis.sal  being  equivalent  to  a  dismissal  on 
he  merits  ;  and  the  court,  under  the  circum- 
liiices,  granted  the  motion,  and  made  a  decree 
hviiig  tlie  rights  of  the  defendant.  Waddle  v. 
fc^'m/y,  15  Uiiy.  261. 

On  an  ap])lication  to  dismiss  the  bill  as  against 
llfendant  L.,  on  the  ground  that  he  had  pur- 
lascd  the  judgment  on  which  the  bill  was  fded, 
ivras  urged  that  L.  was  still  indebted  to  the 
liintiff's  sidicitor  for  costs,  and  also  the  costs 
ttliis  ajiplication.  Bill  dismissed,  it  being 
(111  that  the  costs  were  provided  for  in  the  as- 
uiieiit  (if  the  plaintiff's  claim.  i}fcXah  v. 
^rr'mm,  2  Chy.  Chamb.  133. — Mowat. 

niter  a  bill  has  been  dismissed  against  one 
ieiiilaut,  the  style  of  cause  as  it  originally  was 
nU  be  eiiiitinued.  It  is  not  necessary  to  omit 
I  name  (if  the  defendant  against  whom  the  bill 

been  dismissed,  and  the  retention  of  the 
llie  is  u(jt  irregular.      Quiere,   would  it  be  ir- 

ilar  if  the  name  was  omitted.  Upper  Canada 
kiiiil  (ji.  v.  Attornoj-ilenvral,  2  Chy.  Chamb. 
1— Taylor,  l^icrctnrij. 

hill  can  not  be  dismissed  even  by  consent 

a  decree  has   been  made   in  the    cause. 

tnn  Bank  v.  Camphdl,  2  Chy.  Chamb.  458. 

Byinr,  Si-rrcfarii ;  Gruri'.'i  v.    liycen,    1  Chy. 


-VanKoughnet. 

Jie  rule  and  policy  of  the  court  is  to  discou- 
(trithng  or  vexatious  suits.  Where  there- 
fa  hill  was  tiled  in  respect  of  a  sum  not 
T(ling  SIO,  including  interest,  the  court  at 
Ibearing,  without  reference  to  the  merits, 
fcseil  the  bill ;  but  without  costs,  as  the 
Vlant  ought,  under  the  circumstances,  either 
pe  (leniurred  or  moved  to  take  the  bill  off 
m.    IVi'-ilhrooke  v.  Browett,  17  Chy.  339. 

'tdmham  v.  Chalmers,  2  Chy.  Chamb.  53, 


luH 


2.  Undertakimj  to  Speed  Came. 

JJerthe  12th  order  of  this  court,  the  plain- 
llxiuuil  to  tile  a  re^)lication  within  one  week 
^e  (late  of  entering  into  tlie  undertaking 
W,  whether  a  commissioii  lo  examine  wit- 
Ishall  be  required  by  him  or  Mot.  McNab 
fiif,  1  Chy  151. 

I^motion  to  dismiss  after  great  delay,  it  is 
*  practice,  oa  established  by  VanKoughnet, 


C,  with  a  view  to  enforce  diligence  in  the  pro- 
secution of  suits,  to  refuse  an  undertaking  to 
speed  where  no  explan.ation  of  the  delay  is  given, 
and  also  to  refuse  to  allow  the  motion  to  be 
intercepted  by  the  filing  of  replication,  anything 
to  the  contrary  in  the  practice  in  lilngland  not- 
withstanding, liuttan  V.  Burnham,  1  Chy. 
Chamb.  191. --VanKoughnet. 

Hold,  per  Spragge,  V.  C,  in  opposition  to 
lluttan  ('.  Burnham,  1  Chy.  Chamb.  191,  that, 
on  a  first  motion  to  diniiss  for  want  of  prosecu- 
tion, it  is  the  settled  practice  of  the  court  to 
accept  an  undertaking  to  speed,  without  regard 
to  tlie  delay  which  has  taken  place.  Thompwn 
V.  Hind,  1  Chy.  Chamb.  247. — Spragge. 

It  is  now  the  settled  practice  of  the  court 
(until  .altered  by  generial  order)  to  .accept  an 
undertaking  to  speed,  upon  a  first  motion  to 
dismiss,  and  in  cases  where  it  would  have  been 
.accepted  prior  to  the  establishment  of  hearing 
circuit.  Mullock  v.  Plunkett,  1  Chy.  Chamb.  298. 
— Mowat. 

An  undert.aking  to  speed  is  an  undertaking  to 
set  the  cause  down  on  liill  and  answer,  or  to  file 
a  replication  within  three  weeks.  The  fact  that 
there  is  ample  time  to  go  to  a  hearing  at  the  next 
sittings  of  the  court,  is  no  excuse  for  not  filing 
the  replication  within  the  time  mentioned. 
Burnliam  v.  Burnham,  1  Chy.  Chamb.  .S94. — 
Mowat. 


3.  Bestorinij. 

A  motion  to  restore  a  bill  dismissed  for  want 
of  prosecution  refused,  where  great  delay  had 
t.aken  place  on  the  part  of  the  pl.aintiff.  Davy  v. 
Davy,  2  Chy.  Ch.amb.  2(5.— Mowat. 

Semble,  a  bill  properly  dismissed  for  want  of 
prosecution  will  only  bo  restored  under  strong 
.and  special  circumstances.  Ifodii-ion  v.  Paxton, 
2  Chy.  Chamb.  398.— Taylor,  Secretary. 

Where  a  bill  for  an  injunction  bill  had  been 
dismissed  which  had  been  filed  to  restrain  pro- 
ceeilings  at  law,  and  judgment  at  l,aw  had  been 
confessed  on  obtaining  the  injunction,  and  after- 
wards, on  the  dismissal  of  the  bill,  money  paid 
under  the  pressure  of  the  judgment,  which  it 
was  now  .alleged  was  in  excess  of  any  due,  a, 
motion  to  restore  the  bill  and  take  accounts 
between  the  parties  was  refused.     Ih. 

When  a  plaintiff  swears  to  a  good  case  on  the 
merits,  the  court  will,  in  its  discretion,  give  him 
an  opportunity  to  hear  his  case  on  the  merits, 
even  after  .an  order  to  dismiss  has  been  properly 
gr.anted.  Bee.t  v.  T/ie  Attorney-General,  2  Chy. 
Chamb.  .300.  — Spr.agge. 

A  bill  dismissed  for  want  of  prosecution  will 
not  be  restored  unless  it  can  l)e  shewn  th.at  the 
plaintiff's  cause  of  suit  will  be  lost  by  the  dis- 
missal. Dunn  v.  McLean,  6  P.  R.  156.— Chy. 
Chamb. — Holmested,  Referee,  Strong. 

See   Bank    of  Montreal 
Chamb.  117,  p.  2964. 


v.    Wilson,   2    Chy, 


II.  Petitions. 

On  a  petition  to  obtain  the  opinion  of  the 
court  on  tiie  construction  of  a  will  under  29  Vict. 
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c.  28,  8.  31  : — Held,  that  the  court  could  not 
give  any  opinion  on  suck  a  point  upon  petition, 
and  the  court  declined  to  make  any  order  saving 
whether  a  bill  would  be  proper.  In  re  Ctesar's 
Will,  13  Chy.  210. 

The  signature  by  a  juilge  to  a  fiat  on  a  i)etition 
is  not  an  affirmation  by  him  tliat  tlie  case  is  a 
proper  one  for  petition.  Arnold  v.  Jliird,  1  Chy. 
Ohamb.  24G.  -Hpragge. 

The  court  wUl  not  grant  an  order  nisi  against 
a  person  not  a  party  to  the  suit.  Where  an 
order  against  such  a  purson  is  reijuired,  the  pro- 
per practice  to  obtain  it  is  by  notice  of  motion 
or  petition.  JlnrrU  v.  Mei/ern,  1  Chy.  Gluvmb. 
262.— VanKoucthnet. 

A  petition  should  set  out  the  addition  and 
description  of  the  petitioners  in  the  same  manner 
and  with  the  same  certainty  as  a  bill  of  com- 
plaint. Hunter  v.  Mountjoij,  2  Cliy.  Chamb.  90. 
— Spragtre. 

Where  the  facts  on  which  a  petition  is  founded 
are  of  such  a  nature  tliat  tliey  cannot  be  sworn 
to,  they  should  be  set  out  fully  so  as  to  make 
the  respondents  aware  of  what  they  are  called 
on  to  answer.  It  will  not  suffice  to  use  the  ordi- 
nary form.     Crooks  V.  Vrookn,  1  Chy.  57. 

It  is  unnecessary  and  irregular  to  file  a  petition 
before  it  is  heard.  Tlic  proper  proceeding,  in 
order  to  bring  it  before  the  court,  is  to  serve  a 
copy  with  a  notice  of  a  day  for  hearing  endorsed. 
lie  Western  Ins.  Co.,  G  1'.'  R.  8t>.— Chy.  Chamb. 
— Holmested,  He/eree. 

This  practice  is  applicable  to  petitions  under 
the  Insurance  Companies  Act,  31  Vict.  c.  48. 
But,  as  by  this  act  no  special  procedure  is  pro- 
vided for  making  application  under  it  to  the 
court,  where  proceedings  were  initiated  by  a 
petition  which  had  been  filed  but  not  served 
upon  the  respondents,  nor  brought  to  a  hearing, 
after  a  lapse  of  fourteen  months,  the  petition  was 
treated  Jis  a  bill,  and  ordered  to  be  taken  ofif  the 
files  for  want  of  prosecution.     lb. 

See  Nelles  v.  Vandyke,  17  Chy.  14,  p.  2945. 


III.  Declaration  of  Right. 

Semble,  that  under  the  general  orders,  a  party 
seeking  to  have  a  declaration  of  right,  and  who 
is  not  entitled  to  relief  beyond  such  declaration, 
cannot  file  a  bill  for  that  only.  Mackem  v. 
Cummiuga,  7  Chy.  318. 


IV.  Dbcrke  and  Order  Pro  Conpesso. 

[See  O.  0.  104etseq.] 

^I.    Wlien  Motion  ex  parte. 

(a)  Against  Absent  or  Absconding  Defendants. 

In  moving  to  take  a  bill  pro  confesso  against 
an  absconding  defendant,  and  who  has  been  ad- 
vertised as  such,  it  is  necessary  to  shew  by 
affidavit  that  defendant  cannot  be  found  to  be 
served  with  notice  of  the  motion.  Gilmour  v. 
Mattfiews,  4  Chy.  376. 

On  an  application  to  take  the  bill  pro  confesso 
against  a  defendant  served  by  advertisement, 
four  months  after  the  time  for  answering  ex- 


Sired  : — Held,   that  it  should  be  shewn  tkit  I 
efendant  had  not  returned  within  the  jurisJij. 
tion,  and  that  the  plaintifl  was  still  ignurantn 
his  whereabouts,  and  unable  to  servo  liim.  }(,. 
Cartij  V.   Weasels,  1  Chy.  Chamb.  5.— Estcn. 

Defendant  had  been  served  out  of  the  jnrimlkil 
tion  with  an  office  copy  of  the  bill,  upon  an  i,|.||,J 
obtained  for  that  purpose,  and  after  mine  tlij,I 
six  months  the  plaintiff  moved  ex  piirtu  fur  uj 
order  pro  confesso,  which  under  the  circiimstiii.f 
ces  was  made.  Kerr  v.  Clemmow,  1  Chy.  Chaiiilil 
14.— Blake.  ' 

In  moving  for  a  decree  pro  confesso  against  i| 
defendant  who  has  been  served  out  of  the  iuB.| 
diction,  it  must  l)e  shewn  that  such  ilefeiiilasl 
formerly  resided  in  Canada  and  left  the  iirdvinetl 
Anonymous,  1  Chy.  Chamb.  204.— ViuiKduaI 
net.  '  ■ 

On  a  motion  for  an  order  to  take  the  liill  pij 
confesso  against  a  defendant  served  Ijy  advertiii 
mont,  the  newspapers  must  be  produceil.  ft 
J'dlom  V.  Humbly,  1  Chy.  Chamb.  ()2.    Blaktl 

Where,  on  motion  for  an  order  pro  confa 
after  six  months  from  the  service  of  the  liiy 
appears  that  defendant  has  absconded,  thefipJ 
pro  confesso  will  be  granted  ex  parte.    Hutim 
Smart,  1  Cliy.  Chamb.  350.— Mowat. 

When  proceedings  are  taken  agaii.st  an  ate 
defendant,  a  decree  cannot  be  oljtaiued  (Jii  pa 
cipe.     McMichael  v.  Thomas,  14  Chy.  24i), 

Where  by  an  oversight  an  advertisement  li 
been  inserted  only  three  times  instead  ui  iyi 
on  an  application  for  an  order  prii  ooiiies^l 
was  ordered  that  defendant  be  re-advertia 
Patrick  v.  Ross,  2  Chy.  Chamb.  45'J. 

A  plaintiff  desirous  of  obtaining  the  eviile 
of  a  defendant  who  resided  out  of  the  jiiriiii| 
tion,  and  could  not  be  served  personally,  ] 
sufficient  sum  to  defendant's  solicitor  for  to: 
money,  and  moved  for  substitutional  seriictl 
a  subpoena  on  the  solicitor  ;  and  tliat  if  Jeiif 
was  made  in  attending,  the  bill  might  be  t 
pro  confesso.     The  application  was  lefusejw 
costs.     Seftou  V.   Lundy,  4  Chy.  Chaml. 3 
Taylor,  Referee. 

See,  also,  XXII.  1  (a),  p.  2975. 


kie  acconh'ngly.     } 
ty.  Chamb.  18 — Egj 

[.Anonierpro  confesi 
lioii;,'li  more  than  six 
I  service  of  the  bill, 
ervened.     Orange  v, 

l-Spragge. 

[Where,  on  a  motion  1 
er  six  months  from  i 
ears  that  tlie  defend 
erjjrn  confesso  will  b( 
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There  a  conijmny  is 
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lis,  to  apply  to  the  coi 

erwise  an  order  pro 

Deii.    Furnesa  v.    M,ft, 

Ciiamb.  36"9.— Spra 

plaintiff  cannot  obt 

against  a  corporatii 

fcrs  of  1857,  relating  < 

ifljt  corjiorations,  nnles 

Id  some  of  the  officers  i 

lin  the  order,  even  alt 

King  such  corporation 

le  plaintiff  to  serve  pn 

i>. /7.— Chy. 


(b)  Other  Cases. 

Where  service  of  the  office  copy  of  a  1 
made  upon  a  solicitor  acting  for  several  JJ 
ilants,  and  such  solicitor  gave  a  written  uu 
taking  to  answer,  but  afterwards  made  JeM 
in  so  doing,  the  bill  was  ordered  to  be  takeij 
confesso.     Shaw  v.  Liddell,  4  Chy.  35i 

In  moving  for  an  order  pro  confesso  aftei| 
vice  effected  upon   the  attorney  of  a  juilf 
creditor,  the  affidavit  of  service  must  she»J 
the  party  served  appears  as  the  attorney  of 
creditor  on  the  roll  of  the  judgment  in  i 
of  which  he    is    made  a    party.     I\m>t 
Phipps,  1  Chy.  Chamb.  4. — Esten. 

Where  an  office  copy  of  the  hill  hsJ  I 
served  on  the  solicitor  of  one  of  the  defendj 
who  gave  an  undertaking  to  put  iu  an  t 
or  in  default  that  the  plaintiffs  might  pro 
take  the  bill  pro  confesso  without  furtkr  j 
being  given  of  the  proceeding,  the  order 


\i  Notice  of  Motion— \\ 

iere  a  defendant  has  en 
Jfternards  makes  defau 
Itiff  desires  to  take  the 
I  serve  notice  of  the  n 
Ion  defendant's  solicitor 
►«!  2  Chv.  1.S4. 
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brty.     Webster  v.  0'^ 

We  an  order  to  take  the 
;  obtained  six  years  ag 
Jl  been  taken  since  to  V 
Jnng,  leave  was  given 

1'Jeproc.edmgs.     Cryn. 

'aplaintiff  allows  six, 
r-fof  the  bill  before 
f  confesso  for  want  of  1 

^•*'^<''-,  iChy.  Chamb, 

^«»I  notice  of  two  clear  ( 
-Kforan  order  pro 

fave  elapsed  from^the 
ij-  naleon,  1    " 


CO 

sei 


Chy.  Cha: 


^■^  toe  service  of  Vebi 


i 


933 


PRACTICE  IN  EQUITY. 


2934 


*le  accordingly.     Peterborough  v.    Conger,  1 
fty.  Chamb.  18.— Esten,  Spragge. 

I  An  nnler  pro  confesso  was  granted  ex  parte, 
Itbottt'h  more  than  six  months  had  elapsed  from 
[TservicD  of  the  bill,  the  long  vacation  having 
lerveneil.  Grange  v.  Conroij,  1  Chy.  Chamb. 
l-Spragge. 

IwiiefC,  on  a  motion  for  an  order  pro  confesso 

lersix  months  from  the  service  of  the  bill,  ic 

ocars  that  tlie  defendant  has  absconded,  the 

Jjer  pro  confosso  will  be  granted  ex  parte.  Hare 

XSmarl,  K'hy.  Chamb.  350.— Mowat. 

A'here  a  company  is  virtually  defunct  before 
I  bill  is  filed,  the  proper  course  to  effect  ser- 
e  is,  to  apply  to  the  court  for  an  order  therefor, 
lerwise  an  order  pro  confesso  cannot  ))e  ob- 
Jncd.  Funu'ns  v.  Metropolitan  Water  Co.,  1 
Wj.  Chamb.  36!).— Spragge. 

plaintiff  cannot  ol)tain  an  order  pro  con- 

I  against  a  corporation  ex  parte  undfcr  the 
lers  of  1857,  relating  to  orders  pro  confesso 

Hit  coqjorations,  unless  the  bill  was  served 
,A  some  of  the  officers  of  the  company  speci- 
lin  the  order,  even  although  the  act  incor- 
Iting  such  corporation  makes  it  competent 
iie  plaintiff  to  serve  process  upon  a  director. 

\mn  V.  The  Upper  Canada  Mining  Co.,  4  L. 

I.  s.  77.-Chy. 

b.  *Vo<ice  of  Motion— When  Necessary. 

here  a  defendant  has  entered  an  appearance, 
iftcrwards  makes  default  in  answering,  and 
Itiff  desires  to  take  the  bill  pro  confesso,  he 
J  serve  notice  of  the  motion  for  that  pur- 
|on defendant's  solicitor.  Andenon  ■v.  Hen- 
,  2  Chy.  134. 

Jiere  a  solicitor  accepts  service  of  an  office 
pjiU  of  complaint,  and  gives  a  written 
[taking  to  answer  the  same  ;  or,  in  case  of 
Bt,  that  an  order  pro  confesso  may  be  drawn 
jie  usual  two  days'  notice  of  motion  for  that 
must  be  given,  and  maj'  be  served  on 
licitor.    Ross  v.  Hayes,  6  Chy.  277. 

lere  service  of  an  office  copy  bill  is  effected 
ifendant's  solicitor,  a  three  weeks'  notice 
Itiiin  to  take  the  bill  pro  confesso  must  l>e 
;  the  notice  may  be  served  on  the  attorney 
fparty.     Webster  v.  O'Closter,  6  Chy.  278. 

'fK  an  order  to  take  the  bill  pro  confesso 
Ten  obtained  six  years  ago,  and  no  proceed- 
1(1  been  taken  snice  to  oring  the  cause  on 
laring,  leave  was  given  to  plaintiff  to  set 
lie  cause,  giving  to  defendant  notice  forth- 
i  the  proceedings.  Cryne  v.  Doyle,  1  Chy. 
.  1.— Esten. 

!  a  plaintiff  allows  six  months  to  elapse 
Irvice  of  the  bill  before  moving  for  an 

I  confesso  for  want  of  answer,  notice  of 
^cation  must  be  given  to  the  defendant. 

■  Bakn,  1  Chy.  Chamb.  7. — Spragge. 

iiual  notice  of  two  clear  days  is  sufficient 
kg  for  an  order  pro  confeaso  after  six 

iMve  elapsed  from  the  service  of  the  bill. 

1 V.  Wation,  1  Chy.  Chamb.  203.— Van- 

r 

heri^^vrng  for  an  order  pro  confesso  after  six 
I  oider^B'°<»  tiie  service  of  the  bill,  the  affidavit 


peyo 
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rani'' 


of  service  of  the  notice  of  motion  should  show 
that  the  notice  was  served  within  the  jurisdic- 
tion. MeClary  v.  Durand,  1  Chy.  Chamb.  233. 
—Spragge. 

A  motion  under  the  consolidated  order  144,  to 
have  the  bill  taken  pro  confesso,  will  not  bo 
granted  ex  parte.  liic/iards  v.,  Richards,  2  Chy, 
Chamb.  283.— Taylor,  Secretary. 


3.  Applications  to  Set  Aside, 

To  obtain  an  order  to  vacate  an  order  pro  con- 
fesso and  decree,  and  get  leave  to  answer,  a  very 
clear  case  must  be  made.  -JJank  of  Montreal  v. 
Wallace,  2  Chy.  Chamb.  17.— Mowat. 

A  note  pro  confesso  was  set  aside  where  the 
affidavit  of  service  of  office  copy  bill  was  shewn 
to  be  insufficient.  Gordon  v.  Johnson,  2  Chy. 
Chamb.  210. 

A  motion  to  sot  aside  a  decree  obtained  by 
default,  and  not  on  the  merits,  was  held  to  be 
properly  made  in  Chambers.  Kline  v.  Kline  3 
Chy.  Chamb.  79. — Spragge. 

An  order  pro  confesso  was  vacated,  and  a  de- 
fendant allowed  to  file  an  answer,  notwithstan- 
ding great  and  unexplained  delay,  no  sittings  of 
the  court  having  been  lost  thereby.  The  referee 
refused  to  allow  the  defendant  to  set  up  a  de- 
fence amounting  to  a  plea  to  the  jurisdiction  aa 
not  being  a  meritorious  defence,  according  to  the 
practice  at  law,  (see  Lush  Pr.  447.)  But  on 
appeal,  Strong,  V.  C. ,  reversed  this  part  of  the 
order  of  the  r'iferee,  and  allowe<l  the  defence  to 
be  set  up.  Homelyn  v.  White,  9  L.  J.  N.  S.  363  ; 
6  P.  R.  120. 

Defendants  allowed  a  bill  to  be  taken  pro  con- 
fesso against  them,  because  they  had  not  the 
means  to  employ  a  solicitor  to  defend  the  suit, 
and  a  pro  confesso  decree  was  obtained.  An 
application  to  vacate  the  decree  and  for  leave  to 
answer  was  granted  upon  payment  of  costs,  a 
primft  facie  good  defence  on  the  merits  being 
shewn.  Costs  of  evidence  to  disprove  the  merits 
of  the  defence  set  up  must  not  be  incurred 
without  consideration,  and  will  not  be  allowed 
as  of  course.  Bedford  v.  Todd,  6  P.  R.  154. — 
Chy.  Chamb. — Holmested,  Referee,  Strong. 


4.  Other  Cases. 

Where  one  of  several  defendants  makes  default 
in  answering,  and  the  plaintiff  has  obtained  an 
order  to  set  down  the  bill  pro  confesso  as  against 
that  defendant,  the  cause  must  be  heard  against 
all  the  defendants  at  the  same  time.  Fuller  v. 
Richinotul,  2  Chy.  24. 

In  applications  to  take  bills  pro  confesso  under 
the  33rd  order  of  May,  1850,  the  order  to  be 
pronounced  is  left  a  good  deal  to  the  discretion, 
of  the  court     Ferrin  v.  Davis,  3  Chy.  161. 

After  an  order  to  set  down  a,  cause  to  be  taken 
pro  confesso  is  made,  a  subpwna  to  hear  judg- 
ment need  not  be  served,  and  all  subsequent 
proceedings  may  be  ex  parte  unless  otherwise 
directed.    lb. 

A  plaintiff  kaving  proceeded  in  the  cause  hy 
filing  a  traversing  note,  as  directed  by  the  32nd 
order  of  May,  1850,  afterwards  moved  ex  parte 
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to  remove  the  traversing  note  from  the  files  of 
the  court,  and  for  leave  to  proceed  upon  a  notice 
•of  motion  to  take  the  bill  pro  confesso,  which 
had  in  the  meantime  been  served.  The  motion 
was  refused.     Tijlec  v.  Bartchardt,  3  Chy.  449. 

Where  a  defendant  in  a  suit  refused  to  attend 
before  commissioners  appointed  for  the  purpose 
of  taking  his  evidence  in  a  foreign  country,  the 
usual  order  to  set  the  cause  down  to  be  taken 
pro  confesso  was  made.  PreiUim  v.  Bunker,  4 
Chy.  147. 

The  lUth  of  the  general  orders,  authorizing  the 
registrar  to  draw  uj)  an  order  to  take  tiie  bill 
pro  confesso  at  the  expiration  of  one  month  from 
the  service  of  the  i)ill,  does  not  apply  to  corpora- 
tions.   Counter  v.  Commcrciul  Bank,  4  Chy.  2.30. 

[Bij  1(14  of  the  present  orders,  orders  pro  ron- 
fenso  are  tdiidiithed  and  notes  ate  to  lie  entered 
when  the  service  has  been  ]>ersu>ial  and  lolthin  the 
juriidiction.] 

Where  after  a  bill  has  been  ordered  to  be 
taken  pro  confesso,  but  before  any  decree  is 
drawn  up,  defendant  intervenes  and  is  a  party 
to  i)roceedings  taken  Ijetweeii  the  plaintiff  and 
defendant,  that  is  not  such  a  case  as  is  contem- 
plated by  sec.  7  of  13th  order  of  1853,  (111  of 
present  orders)  where  all  further  proceedings  in 
the  cause  may  be  taken  ex  parte.  Strachan  v. 
Murney,  (i  Chy.  284. 

After  decree  in  a  foreclosure  suit,  defendant 
obtained  an  order  vacating  the  decree  and  order 
pro  confesso,  with  leave  to  put  in  an  answer  on 
terms  of  payment  of  costs  and  filing  the  answer 
in  two  weeks,  in  default  the  decree  to  remain  in 
force.  Defendant  having  faile<l  to  comply  with 
the  terms,  a  motion  to  set  aside  his  order  was 
granted,  though  with  some  doubt  as  to  the  ne- 
cessity for  it.  Williams  v.  Atkinson,  1  Chy. 
Chamb.  34— Blake. 

The  court  will  not  set  aside  a  decree  regularly 
obtained  upon  pra.>cipe  under  the  onlers  of  this 
court,  except  ui)on  an  alRdavit  shewing  that  de- 
fendant will  be  damnified  by  it  being  jjermitted 
to  stand  against  him.  Mitchell  v.  Crooks,  2  Chy. 
123. 

An  absolute  decree  was  pronounced  under 
the  37th  order  of  May,  1850,  and  the  plaintiff, 
through  inadvertence,  served  the  defendant  with 
an  ofHoe  copy  of  the  bill  and  notice  in  the  terms 
of  the  40th  of  those  orders.  The  defendant 
applied  to  answer  the  bill  and  set  aside  the  de- 
cree ;  and  it  appeared  by  the  .affidavits  filed  in 
support  of  the  application  that  the  intended 
defence  was  a  hard  one  and  strictissmi  juris. 
The  court  refused  the  application.  Dixon  v. 
Mills,  2  Chy.  647. 

On  a  bill  to  enforce  a  vendor's  lien,  the  decree, 
which  through  oversight,  directed  that  in  default 
of  payment  of  the  amount  to  be  found  due  by 
the  master,  an  execution  .agiiinst  the  goods,  &o., 
of  the  original  purchaser  should  issue,  without 
first  selling  the  land,  was  set  aside  at  the  instance 
of  the  purchaser  after  the  execution  had  been 
issued  and  placed  in  the  hands  of  the  sheriff; 
the  defendant,  though  served  with  the  bill,  hav- 
ing taken  no  proceedings  in  the  case.  Switzer  v. 
Jngham,  14  Chy.  -287. 

The  six  months  after  service  of  the  bill,  within 
which  an  order  pro  confesso  may  be  obtained  ex 


parte,  are  six  calendar  months.     Boullan  v,  Jfj 
Namjhton,  1  Chy.  Chamb.  216. — "^pragj^c, 

In  applying  for  an  order  pro  confess,!,. 
two  months  from  the  service  of  the  liinj 
registrar's  certificate,  as  to  no  answer  lieinjijij 
should  Ihj  as  recent  as  possible.  .lA^'.|,„j 
Eastwood.  1  Chy.  Chamb.  233.  — .Spragg^,, 

On  motion  to  enter  note  pro  confts.sd  auaJ 
B.,  and  for  an  order  for  his  wife  to  answer « 
rately,  the  order  was  made,  but  tliu  registt, 
clerk  refused  to  enter  it,  as  the  parties  live,lj 
of  the  jurisdiction.  On  constiltatimi  witlH 
chancellor,  the  secretary  ordered  tlit-  i,lerl| 
enter  the  note.  Marshall  v.  Bal/uiir, 
Chamb,  69. — Taylor,  Secretari/. 

It  is  irregular  to  take  an  order  jjin  Cdiu'ej 
where  a  pro  confesso  note  staiuls  in  the  registu 
book  unvacated.     Cameron  v.    The  I'lijrrtM 
ada  Mininij  Co.,  2  Chy.   Chamb.   '.'15.— TavJ 
Stcretarij. 

Where  defendants  made  a  propusal  fdrsia 
ment  before  answer,  and  there  was  iki  |ir„i 
or  propos.al  to  extend  the  time  fur  aiisweJ 
during  the  pendency  of  the  negotiati(iii;-HJ 
that  tliere  was  no  irregularity  in  the  plaint 
noting  the  bill  pro  confesso  at  the  expiratin 
the  time  for  answering.  B(dster  v.  ('»i/irai 
Chy.  Chamb.  .327.— Tivylor,  Secret, wij,  .\!„n 

It  is  the  proper  practice  for  the  (IcjiiUvr 
trar  to  note  the  bill  pro  confesso  whurttliel 
has  been  served  within  the  jurisdietiini,  hi 
V.  Dalton,  2  Chy.  Chamb.  470. —Taylor,  .^ 
tury. 

A  motion  to  commit  defend.ant,  or  to  takil 
bill  pro  confesso  for  non  attendance  (if  M«A 
for  examination,  pursuant  to  a  special  opkj 
refused  where  the  order  had  not  beeiiiirini 
served.  McAvilla  v.  McArillu,  V,  I',  \livi 
Chy.  Chamb. — Holmested,  Ueferee, 

Where  in  a  suit  to  enforce  p.aymentHfpii 
sory  notes  that  had  bet  i  lost,  after  niati 
the  defendant  allowed  the  bill  to  Ije  takal 
confesso,  and  omitted  to  make  any  ikuu 
security  against  the  notes,  the  court  niailti 
cree  for  payment  without  reipiiriiig  tlic  |" 
to  give  SUCH  security.  Abell  v.  Munv^ 
Chy.  109. 


V.  Hearino. 

1.  Setting  Down  Caitnc, 

Where  a  plaintiff  filed  a  replication  to  il 
dant's  answer,  and  afterwards,  and  »i| 
serving  a  rule  to  produce  witnesses,  stttiie 
down  Tor  hefiring  and  declined  to  treat  it  j 
down  on  bill  .and  answer,  the  court  (Estenj 
diss.)  ordered  the  cause  to  be  struck  oiitf 
paper  for  irregularity  ;  but  inasmuch  as  j 
dant  had  not  taken  any  steps  to  coriM 
irregularity  before  the  hearing,  withoDtj 
Killaly  V.  Oraham,  2  Chy.  281. 

In  future,  when  any  objection  existil| 
setting  down  of  a  cause,  or  to  the  suto 
hear  judgment,  the  opposite  p.arty  rft 
at  the  hearing,  to  have  waived  it,  luiietl 
shewn  that  the  objection  could  notwithl 
able  diligence  have  been  taken  before  tit  j 
ing.    lb. 


lib.  1.— Ksteii. 


i  incurred  on  setting 

ma  couiitormandiiiff 

Iwere  granted  on  .an  ex 

F  V.  Xohle,  3  CJiy.  Ch 


e  a  notice  of  hearing  is 
IWmte  party  does  n. 
r  lie  cause  is  called  ,, 
pw.  titerenson  v.  Jf,j(l 
•nfcnt  i„  a  n„tice  of 
Phrstplaiutiff  and  first 
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I'here  »  <lefeiulant  in  a  suit  refused  to  attend  j 

■Pft  coiumissidnera  appointed  for  the  puri)o8o  ' 

iikiuK  1"^  evidence  in  a  foreign  country,  the 

1  order  to  set  the  cause  down  to  be  taken 

lonfesso  wa.s  made.  I'renti/tn  v.  Hunker,  4 
14". 
R'liore  lUi  order  to  take  the  l)ill  pro  confeaso 
lliteiuihtiiiii^'l  six  yeara  ago,  and  no  proceed- 
ihud  1)1!*^'"  taken  snice  to  bring  the  cause  on 
ihpariiig,  leave  waH  given  to  plaintiff  to  set 
'  (|,g  cause,  giving  to  defenihmt  notice  forth- 
kot  tilt  proceedings.     Cnjiw  v.  Doijh;  1  Chy. 

nb.  1.— Ksten. 

ifheii  a  ilecrec  pro  confesso  reserves  further 
ictiiiiw,  and  it  is  not  necessary  to  serve  notice 

rv  of  til'-'  parties,  tlio  cause  may  be  set  down 
Ifiirther  directions  at  any  time  before  the 
ill'  ut  the  court.    Cook  v.  VliKjrich,  VI  C'liy. 

1  ciimiiuting  the  time  ff)r  setting  down  a  cause 
IJayiin  which  it  is  set  down  and  the  first  <lay 
ieariii"  are  l)oth  excluded.  Fourteen  clear 
I glunild  intervene.  Bi'itrd  \.  II raij,  'A  Vhy. 
nb.  104.— Strong. 

here  a  defendant  set  down  a  cause  for  hear- 
Jklore  the  time  limited  by  the  orders  of 
Viitliat  behalf,  and  the  plaintiff  moved  to 

>  the  cause  out  of  the  list  for  irregularity, 
lease  was  struck  out  with  costs  ;  notwith- 

iig  tliat  by  the  delay  on  the  part  of  plain- 

isnlicitor  to  give  notice  of  the  irregularity, 

(ilant  was  unable  to  set  the  cause   down 

for  tlie  ensuing  hearing  term,   althoiigh 

|thu  matter  been  res  integra  the  application 

liave  been  refused.      Vitij  of  Toronto  v. 

m,  1  Chy.  Cliamb.  ICi.— Esten. 

ictice— Order  pro  confesso— Setting  down 
-Decree.  See  Glasi*  v.  Moore,  4  h.  J.  N. 
.—Chy.  Ohamb. — Taylor,  Secretary. 

^we  fourteen  days  have  elapsed  since  the 
nation  of  the  master's  report,  the  plaintiff 
Bt  l)c  permitted  to  set  down  the  cause  on 

|tr  ilirections  for  a  distant  day,  to  the  delay 
femlaiits.  AVliere  under  such  circumstances 
mv  had  been  set  down  on  further  direc- 

I  by  both  parties,  a  motion  by  plauitiff  to 

)tlio  cause  out  of  the  list,  the  setting  down 
jfeiiilaiit  being  for  the  earlier  day,  was 
M  with  costs.  Poole  V.  Poole,  '2  Chy. 
Ti'X  —Taylor,  Secrefari/. 

I  incurred  on  setting  down  a  cause  and 
Jranls  countermanding  notice  of  setting 
Iwere  granted  on  an  ex  parte  application. 
\r  V.  Xohle,  3  fhy.  Chamb.  99.— Taylor, 

¥!!■ 

2.  Xotict  of  Hearhuj. 

'X.  has  a  plaintiff  a  right  to  countermand 

t  w'  hearing,  and  if  he  does  so,  cannot  a 

^nt  proceed  with  the  hearing  notwithstan- 

Ml'UMmn  v.  Moser,  1  Chy.  Chamb.  18. 

e  a  notice  of  hearing  is  irregular  in  form, 
ripiKisite  party  does  not  take  the  objec- 
|ilthe  cause  is  called  on,  he  is  not  enti- 

»ts.  Sltfenson  v.  Jlodder,  15  Chy.  542. 

I'lfficieiit  in  a  notice  of  hearing  to  name 
e  lirst  jjlaintiff  and  first  defendant ;  the 


words    "and  another,"  or,  "and  others,"  after 
the  name,  are  sufficient.      //*. 

Where  a  notice  of  hearing  had  been  given,  anil 
by  ft  mi.stake  of  the  nu)nth  it  was  for  a  ilay  jiast, 
the  court  allowed  it  to  stanil,  putting  the  piirtiea 
on  terms  as  to  costs,  and  changing  the  venue  for 
the  convenience  of  going  to  hearing.  iScoll  v. 
Bnrnliain,  W  Chy.  Chand).  399. — Vanlvoughnet. 

Where  such  notice  had  been  moved  against 
before  tlie  referee,  an<l  the  affidavits  failed  to 
negative  the  receipt  of  any  other  notice,  an<l  the 
motion  conseipiently  was  refused,  but  leave  was- 
given  to  renew  it : — Held,  tliat  the  giving  time 
to  renew  tlie  moti(ui  was  an  unwise  exercise  of 
discretion,  and  that  it  was  open  to  the  judge  ou 
appeal  to  ignore  or  reverse  it.     lb. 

See  Quantz  v.  Smelzer,  (i  P.  R.  12G,  p.  2984. 


3.  Poslponenienl  or  Adjournment. 

Where  the  plaintiff,  suing  on  behalf  of  himself 
and  tile  other  next  of  kin  of  an  intestate,  alleges 
in  his  bill,  but  does  not  prove,  that  the  next  of 
kin  are  too  numerous  to  be  made  parties  by 
name,  that  some  are  resident  out  of  the  jurisdic- 
tion and  others  unknown,  the  court  will  either 
allow  the  cause  to  stand  over  to  supply  this 
proof,  or  will  direct  an  eiKpiiry  by  the  master  as 
to  the  next  of  kin.  MuMehnan  v.  Snider,  3  Chy. 
158. 

Where  a  cause  was  fjrought  on  to  be  heard,  at 
the  suit  of  the  attorney-general,  for  the  repeal  of 
a  grant  of  land  alleged  to  have  been  issued  in 
mistake,  and  the  evidence  adduced  did  not  suffi- 
ciently establish  the  mistake,  the  court  directed 
the  cause  to  stand  over  to  adduce  further  evi- 
dence.    Attornvji-ileneralx.  Oiirhiilt,  iiOhy.  181. 

A  defendant  having  by  his  answer  set  up  sev- 
eral matters  of  defence,  which,  through  over- 
sight, he  had  omitted  to  give  evidence  of,  the 
court,  at  the  hearing,  directed  the  cause  to  stand 
over,  with  liberty  to  both  parties  to  give  evi- 
dence upon  those  points.  Xorthey  v.  Moore, 
5  Chy.  609. 

A.  held  a  bond  for  the  conveyance  of  property, 
and  assigned  it  absolutely  to  B. ,  but  for  the  pur- 
pose of  security  only.  B.  sold  the  property  ta 
C,  and  C.  sold  to  others.  C.,  before  his  pur- 
chase, had  no  notice  that  the  bond  to  B.  was  a 
security  merely.  A.  having  become  bankrupt, 
his  assignee  applied  to  redeem,  and  was  held  en- 
titled, in  the  alisence  of  any  evidence  that  C. 
was  a  purchaser  for  value  ;  but  the  court  direc- 
ted the  cause  to  stand  over,  with  liljerty  to  C.  to 
give  such  evidence  upon  payment  of  costs ;  unless 
the  plaintiff'  should  desire  also  to  give  evidence, 
in  which  case  the  cause  was  to  stand  over  with- 
out costs.     Cherry  v.  Morton,  8  Chy.  402. 

Where  a  cause  is  withdrawn  on  account  of  the 
absence  of  a  necessary  witness  for  the  plaintiff, 
and  he  shews  that  he  has  made  diligent  efl'orts 
to  secure  the  attendance  of  such  witness,  who  is 
residing  within  the  jurisdiction,  but  fails  to 
secure  it,  the  costs  of  putting  off'  the  examination 
will,  as  a  general  rule,  be  costs  in  the  cause.  In 
all  other  cases  the  costs  will  be  disjiosed  of 
according  to  circumstances  and  in  tiie  discretion 
of  tlie  judge.    P.UIUon  v.  McXid,,  12  Chy.  483. 

Where  after  the  evidence  at  the  hearing  was 
closed  on  both  siiles,  the  court  ordered  the  cause 
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to  Btnnd  over  to  add  a  party,  further  evidence 
betwoeii  the  original  parties  was  held  to  be  inatl- 
missible  at  the  adjourned  hearing.  The  Attornei/- 
Otneral  v.  The  Toronto  Street  liailway  Co.,  15 
Chy.  187. 

A  motion  to  postpone  the  hearing  of  a  cause, 
made  before  the  secretary  on  the  same  day — the 
cause  was  to  be  heard  in  an  outer  county,  was 
refused.  McKiran  v.  Ordc,  2  Chy.  Chamb.  '280. 
— Taylor,  Secretary. 

A  motion  was  jjranted  for  postponing  the  hear- 
ing and  examination  of  a  cause,  on  the  grounds 
of  tlie  absence  of  a  material  witness,  after  notice 
of  hearing  had  been  given,  although  the  cause 
had  been  at  issue  for  some  montlis  previous. 
The  costs  of  such  a  motion  are  costs  in  tne  cause. 
Ornham.  v.  Machell,  2  L'hy.  Chamb.  37(5.— Tay- 
lor, Secretary. 

It  is  the  practice  to  make  the  costs  of  post- 
poning the  hearing  of  a  cause,  where  sufficient 
grounds  are  shewn  for  such  postponement,  costs 
in  the  cause.  The  engagements  of  a  witness, 
who  was  a  senator  of  the  Dominion  and  a  mem- 
ber of  the  executive  council,  at  his  duties  at 
Ottawa,  where  the  senate  was  in  session,  were 
deemed  sufficient  excuse  for  not  procuring  his 
attendance,  and  good  grounds  for  putting  off  the 
hearing.  lieen  v.  Atloniey-General,  '2,  Chy. 
Chamb.  .38(J. —Taylor,  Secretary. 

Where  a  commission  to  take  evidence  abroad 
could  not  be  executed  in  time,  by  reason  of  the 
illness  of  the  commissioner,  the  plaintiff  was 
allowed  further  time  to  set  the  cause  down  for 
examination  and  hearing.  Mclntyre  v.  Canada 
Company,  2  Chy.  Chamb.  464. — Taylor,  Secre- 
tary. 


4.  New  Hearing. 

Where  defendant's  solicitors,  through  the 
neglect  of  their  clerk,  were  not  aware  until  after 
the  hearing  that  tlie  cause  had  been  set  down  or 
notice  of  hearing  served,  and  the  question  raised 
by  the  answer  was  as  to  defendant's  liability  on 
a  judgment  recovered  against  him  by  his  solici- 
tor, the  court  allowed  a  new  hearing  after  the 
decree  was  drawn  up  and  entered,  on  payment 
of  costs.  The  application  for  such  a  purpose 
should  be  by  petition  to  the  court,  ancl  not  by 
motion  in  chambers.  Donovan  v,  Denison,  2 
Chy.  Chamb.  284.— Mowat. 


5.  Re-hearing. 

Where  a  decree  directs  sums  of  money  to  be 
paid  reciprocally  by  the  parties,  but  is  silent  as 
to  setting  off  one  sum  against  another,  that 
object  cannot  afterwards  be  attained  upon  motion 
to  do  so  ;  the  cause  must  be  reheard.  Jiobertson 
V.  Mei/ers,  2  Chy.  4.31. 

Upon  the  argument  of  a  petition  for  re-hear- 
ing, the  party  applying  cannot  ask  the  decree  to 
be  varied  in  any  particular  not  objected  to  by 
the  petition  ;  and  upon  a  second  petition  of  re- 
hearing, he  is  confined  to  such  parts  of  the  decree 
as  were  objected  to  by  the  former  petition. 
McMaster  s'.  Campton,  5  Chy.  549. 

A  party  is  entitled  to  have  a  cause  re-heard 
before  this  court,  which  has  already  been  heard 


and  re-hoard  by  the  vice-chancellor  alone  rJ^^  i^.,,e  to  rehear  wn 
v     WaUh    1  ( ;hv    200  ^^H  ^^^  .        . 

V.   namn,  iK^ay.Mj.  ^■^i,„«Hnif  cxmred  a   f 

Only  one  re-hearing  iMjfore  this  court  »ii]  lI 
permitted  as  of  course.     lb.  | 

After  a  cause  had  been  heard  and  reL 
before  .Jameson,  V.  (!.,  and  again  re-heard  ij^ 
this  court,  a  third  re-hearing  was  onlertil  muij 
the  peculiar  circumstances.     S.  ('.,  2  Chy  mi 

Defendants  netitioned  for  a  second  re-htam 
on  the  ground  that  certain  persons,  nt:,n^ 
parties,  were  not  before  the  court;  l)iit  mti 
opportunities  of  making  the  ohjeutidii  had), 
disregarded,  and  the  interests  of  the  partieso 
plaining  of  the  omission  would  be  iir<i]itrlv 
tectcd  by  making  them  parties  in  the  mi 
office,    the   i)etition   was  refused. 
IJollaml,  8  Chy.  2.38. 


niaii^ 


re-hear  cannot  obtain  any  relief,  althoutrh 
appear  on  the  re-hearing  and  ask  it.    hh 


Where  a  cause  is  re-heard  ))y  some  of  jefj 
defendants,  and  the  court  athrnis  the  Jctre«| 
against  them,  the  other  defendants  who  iliJ  > 

[hi 

Ml 
Ulacl;  9  Chy.  403.  ' 

The  deposit  on  re-hearing  divided,  lunitrA 
circumstances.  The  dreat  Weftirn  U.  ir.  C;  j 
'/'/(('  JJeyardins  Canal  Co.,  9  Chy.  ."iCS,  ,1113, 

Re-hearings  or  applications  to  discharge onij 
made  in  chani))ers,  must  bo  set  down  fur  ji 
within  the  periods  prescribed  by  the  ordenl 
the  9th  of  Alay,  18()2,  and  20th  February, 
and  it  is  not  sufficient  that  the  case  shduM^J 
down  and  the  notice  thereof  served  within j 
periods.     In  re  Miller,  12  Chy.  73. 

When  an  order  was  made  in  chambers  in  J 
cember,  and  tlie  full  court  had  a  sitting  in  j 
following   January,   and  another  in  Fein 
and  not  another  until  June  : — Held,  tliatin 
irregular,  without  leave,  to  set  down  fnr  lia 
in  June  a  motion  to  discharge  such  order. 

In  a  suit  for  the  administration  of  a  deit 
estate,  under  an  assignment  for  the  benefcl 
creditors,  creditors  wlio  come  in  under  a  J^ 
may  re-hear,  and  this  is  the  proper  coiirsejii 
the  alteration  is  such  as  might  be  effected  iiil 
way  by  a  party  to  the  cause.  Mnlh^lkil 
Hamilton,  12  Chy.  413. 

This  court  will,  by  analogy  to  cases  nf  a  J 
in  a  proper  case  grant  leave  upon  terms  Itl 
hear,  though  the  usual  time  therefor  has  elii 
Winters  v.  Kingston  Permanent  JiiiildmjS^a 
1  Chy.  Chamb.  214. — Spragge. 

A  motion  for  leave  to  re-hear  after  tlitlj 
limited  for  re-hearing  has  expired,  may  ki 
ex  parte.  Dickmn  v.  Burnhani,  2  Chy.  Clii 
436.— -Taylor,  Secretary. 

Where  a  decree  on  further  directions  yJ 
registered  against  the  lands  of  a  (lefeiidaiit| 
afterwards  the  original  decree  wasreva 
re-hearing,   the  chancellor  held  that  tkeJ 
reversing  the  original  decree  destroyed  tkl 
but  that   the  court  could  not  make  an  i 
directly  affecting  it;  observing,  on  an  a 
to  discharge  the  lien  created  by  tlie  legistn 
that  the  court  cannot  discharge  a  lis  penJaj 
this  manner,  the  only  way  of  getingridoii] 
is  to  obtain  an  order  dismissing  the  hill,  m 
v.   Chalmers,  2  Chy.  Chamb.  53.-Vai 
net. 


.heariiu  cxjiired  a  f 
,.11,  anTthu<lulay  h 
Mteii  of  the  cause, 
yigj  to  re-lio.ir  causes 
„  V.  .Vi'M  2  t;hj 
trttury. 

I A  motion  for  leave  t 
lore  than  lix  months 
edate  of  tlie  decree  1 
J  term,  was  granted, 
Idgment  had  been  giv 
Icua  to  the  last  re-he 
\tumn, .')  Chy.  Chaml 

Ja  vacancy  occuring  o 
■inrticicnt  reason  for  n 
Theariiig  terni  after  th 
1  the  time  was  on  ajij 
lB«r,<  v.  Fra.ier,  3  Oh 
jcnUirij. 

■Where  it  was  shown  tl 
\k\\  had  been  nronoun 
loneous,  an  order  was 
|pse  notwitli.st.'uiding  t 
V.  7'//.'  Wolf  Jxla 
nib.  U.  —Taylor,  Sec 
By  analogy  to  the  pi-a^ 
hislatiiru  with  refereno 
ping  ai)]ieals  to  the  C 
1,  jirocoedings  will  be  1 
Jldf  decrees  or  orders 
fr,  upon  security  beinif 
ri.,  J.  i\.  S.  342. -C 

le  rule  that  no  re-hoarii 

I  time  limited,  unless 

)  be  strictly  followed. 

1 1!.  (15. -Chy.  Chamb. 

Negotiations  for  a  sett 

bg  all  the  time  betwet 

Idecree,  ,aiid  an  applies 

:-Hel(l,  no  sutKcient 

e  re-hearing  terms,     li 

a  motions  to  stay  2)roc( 

ing  the  court  will  fol 

n  in  the  Error  and  Aj 

b  to  staying  proceedings 

|Coiirt  of  Error  and   A 

»'*,6P.  K.  159.— Ch; 

«ve  to  re-hear  will  on 

I  special  circumstances 

iKfused  where  two  re-hei 

fed  t(i  pass,  through  the 

Want's  solicitor,  who  ir 

^t  had  a  year  instea 

I  to  re-hear.     Winnett 

'-(-liy.  Chamb.— Blake. 

lerea  cause  is  re-hear 

|of  tlie  defendants  agaii 

■franted,  it  is  necessar' 

^whom  the  bill  was  di" 

armg  should  be  befoi 

■TDg.   Hiscoxv.  Lande 

i  too  late  to  rehear  a  de 
mproper  order  therein 
3  after  the  parties  to 
^ree,  and  acted  accordir 
i^fith  v.  Keith,  25  C 
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Ixi»ve  to  rc-liear  was  given  when  the  time  for 

heaniig  expired  a  few  days  hcforo  ro-Learing 

'     |„„l  tho  tlclay  hatl  not  really  atfoutcil  the 

iresa  of  tiie  cause,  there  having  hoen  no  sit- 

to  re-huir  causes  in  the  interval.      Steren- 

yirhiil,   '2   tlhy.    t'hanib.    183.— Taylor, 


V. 

[a  nintidii  for  leave  to  re-hear  notwithstanding 
Lrc  than  six  nionths  would  have  elapsed  from 

idate  iif  tlic  ilecree  before  tile  then  next  liear- 
ternii  »'w  grunted,  where  it  appeared  that 

Jijiiieiit  liad  '"J'-'n  given  hut  a  short  time  pre- 

loujtd  tlio  last  re-hearing  term.     Fliitilmj  v. 

fciim«,  •'<  ^'liy-  tUiamh.  53.— Taylor,  Svcretanj. 

L  vacuncy  occuring  on  the  bench  was  deemed 

Iwrticitnt  reason  for  not  re-hearing  at  the  tirst 

Shearing  term  after  tho  decree  was  drawn  up  ; 

1  the  time  was  on  application  extended.     Ho- 

(,„M  V.  Fnun;  3  Ohy.  Chamb.  r)3.— Taylor, 

IWhcre  it  was  shewn  that  a  decree  not  enrolled, 
lichlmd  1)CL'U  pronounced  in  1855,  was  clearly 
[Oiii'dus,  an  (inler  was  made  for  re-hearing  the 
Bbi;  notwithstanding  the  lapse  of  time.  Cam- 
V.  yVc  Wolf  Idand  Vannl  Co.,  3  Chy. 
Jill).  ,'>4. —Taylor,  Sccretiiri/. 
By  analogy  to  the  practice  sanctioned  by  tho 
lislatiiro  witli  reference  to  staying  proceedings 
fcliiiL'  appeals  to  the  Court  of  Error  and  Ap- 
J,  proceedings  will  be  stayed  pending  re-liear- 
lof  decrees  or  orders  of  the  Court  of  Chan- 
C,  upon  security  being  given.  Stoivl  v.  Coles, 
IL.  J.  N.  S.  342. —Chy.  Chamb. —Taylor, 

le  rule  that  no  rc-hearing  will  be  allowed  after 
I  time  limited,  unless  the  delay  is  excused, 

I  be  strictly  followed.  Jie  MiiUarkij  et  at., 
lit.  !I5.— Chy.  Chamb.— Blake. 
Negotiations  for  a  settlement  were  pending 
fcng  all  the  time  between  the  pronouncing  of 
yilecree,  and  an  application  for  leave  to  re- 
-Held,  no  sufHcient  excuse  for  the  loss  of 

s  re-hearing  terms.     /  b. 

1  motions  to  stay  proceedings  pending  a  re- 
tlie  court  will  follow  tue  practice  laid 

1  111  the  Error  and  Appeal  Act,  with  refer- 

ito  staying  proceedings  pending  an  appeal  to 

ICuurt  of  5>ror  and   Appeal.     Camphell   v. 

fih,  6  P.  R.  150.— Chy.  Chamb. —Spragge. 

lave  to  re-hear  will  only  be  granted  wider 
special  circumstances.  Leave  to  re-hear 
llefused  where  two  re-hearing  terms  had  been 
ed  to  pass,  through  the  inadvertence  of  the 
bdant's  solicitor,  who  imagined  that  the  de- 
nt had  a  year  instead  of  six  months  in 
I  to  re-hear.  Whuiett  v.  liemdck,  6  P.  R. 
-Chy.  Chamb.  —Blake. 

kere  a  cause  is  re-heard  at  the  instance  of 

p«f  the  defendants  against  whom  relief  has 

[ranted,  it  is  necessary  that  a  defendant 

t  whom  the  bill  was  dismissed  at  the  origi- 

ariiig  should  be  before  the  court  on  the 

Hiscox  V.  Lander,  24  Chy.  250. 

I  too  late  to  rehear  a  decree,  on  the  ground 

"nproper  order  therein  as  to  the  payment 

s,  after  the  parties  to  the  suit  accepted 

pee,  and  acted  according  to  the  provisions 

Keith  V.  Keith,  25  Chy.  110. 

iO'DoHo/toe  V.  llembroff,  20  Chy.  350,  p. 


VI.  Drchek. 

1.  Motion  For. 

Motion  for  decree  may  bo  set  down  at  any 
time  before  tho  court  enters  on  tho  paper.  Clarke 
V.  H(dl,  7  Chy.  339. 

A  notice  of  motion  for  a  decree  is  not  to  bo 
treated  as  an  ordinary  motion  in  the  course  of  a 
cause,  which  the  plaintilf  is  at  lii>erty  to  aban- 
(hm  on  the  usual  terms.  MrLduij/ilin  v.  ll'/iiVe- 
Hide,  7  C!hy.  515;  1  Chy.  Ciiand).  5(!. — Ksten. 

The  plaintiff  having  given  a  notice  of  motion 
for  a  (lecrec,  cannot,  without  leave,  a))andon 
that  mode  of  hearing  the  cause,  and  proceed  to 
a  hearing  in  the  ordinary  way.    Ih. 

Where  a  defendant  has  been  examined  on  liia 
answer,  the  answer  and  examination  may  bo 
read  in  connection,  nnd  used  as  an  athdavit  in 
supjjort  of  a  motion  for  decree.  MatlierH  v. 
Short,  14  Chy.  254. 


2.   Service  of. 

In  proceeding  under  the  orders  of  February, 
1858,  to  make  incumbrancers  i)arties  to  tho 
cause,  the  plaintiff  must  serve  the  incumbnincera 
with  office  copies  of  the  decree,  duly  stamped. 
Elliott  V.  Ifelliwell,  1  Chy.  Cliamb.  (j.— Esten, 
Spragge. 

It  is  unnecessary  to  obtain  an  order  to  servo 
an  ottiee  copy  of  the  decree  out  of  the  jurisdic- 
tion, as  No.  7  of  the  orders  of  10th  January, 
18G.3,  applies  to  tho  service  of  all  proceedings  in 
the  cause.  Wood  v.  liroek;  1  Chy.  Chamb.  235. 
VanKoughnet. 

Where  tho  parties  who  would  become  inter- 
ested under  a  decree  as  next  of  kin  of  a  testator 
are  very  numerous,  and  difficult  to  serve,  the 
court  will,  in  its  discretion,  dispense  with  service 
on  them,  or  some  of  them,  and  direct  one  of  a 
family  or  class  to  bo  served.  Anderson  v.  Kil' 
burn,  2  Chy.  Chamb.  408. — Taylor,  Secretary. 

Where  in  an  administration  suit  the  interest 
of  one  of  the  next  of  kin  ai)peared  to  be  very 
trifling  indeed,  and  he  resided  out  of  the  juris- 
diction, on  an  ivpplication  for  service  on  him  by 
mailing,  the  secretary  made  an  order  dispensing 
with  service  on  him  altogether.  Jie  /fare — Car- 
penter V.  Kelly,  2  Chy.  Chamb.  417.— Taylor, 
Secretary. 


3.    Enrollinij. 

It  is  not  necessary  to  petition  to  enrol  decrees 
after  any  lapse  of  time.     ..4?ioh.,  1  Chy.  168. 

A  sum  of  money  had  been  paid  into  court 
by  defendant,  instead  of  being  paid  to  plaintiff 
as  directed  by  a  decree  of  the  court,  upon  depo- 
siting which  proceedings  against  defendant  were 
stayed,  he  having  signihed  his  intention  of  appeal- 
ing from  this  decree.  Tho  plaintiff  moved  to  have 
this  money  paid  out  to  him  pending  the  appeal. 
Defendant  upon  the  motion  undertook  to  enroll 
the  decree  at  once  if  plaintiff  would  consent,  and 
to  urge  on  the  appeal  to  a  hearing.  The  court 
refused  the  application,  but  without  costs  ;  and 
on  the  application  of  defendant  the  deposit  on 
the  re-hearing  was  retained  in  court  for  two 
weeks,  to  enable  defendant  to  proceed  with  tho 
appeal.  Hill  v.  Rutherford,  1  Chy.  Chamb.  121. 
— Eaten. 
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4.   I'ltrrliiiif  lit'. 

any  imniiiHniwildi)  ilclivy  occiini  im  tin- 
it  CU'ditlil'H 


WluT. 
|mrt  of  lli«  |ilaiiitill'  in  carryiiiM  <>i 
■tiit,  till'  iKiirt  will  ipidi  r  tlu'  riirriiij{i'  of  tlic  ilf 
croi'  to  lie  ^ivfw  to  iiniillii'rof  tlir  iTfilitoiH  iipon 
hiM  iinliiniiifyiiiK  the  |iliiintill'  u^'iiiimt  fiitiiro 
oostH.     riitii'iKiiti  V.  Sf(,tl,  I  Cliv.  I4.'>. 

Wluro  11  itliiiiitiir  hail  liucn  guilty  "f  "It'liiy  in 
liriiiKiiiK  "  'I*'''''''"  i'lt"  'l'^'  iiiaMti'i-'H  iilliiT  ;  ami, 
ftftiT  tiiKliiK'  "I't  VNiiiiiililM  to  coimiiliT,  |iroriirfil 
two  i)imt|)oii('iiii'iitH,  ami  iliil  iiolattfiiil  tlii'  tliinl 
nppoiiitiiicut,  tlii^  iiiastcr,  on  a  »iilpMn|iiciit  ilay, 
trunNffiii'il  llic  raiiia)4r  of  tlic  dciMi'i'  to  iKdVn- 
(lant.  and  granted  liini  a  warrant  to  hear  and 
di'tcniiiiu' :  llrld,  not  irrrgiilar.  Sh /Jo li.idii  v. 
Ain,IU,  Itchy.  111. 

Hy  till"  iiri'.MiMit  (iractior  of  tliu  coiirl,  it  iH 
irrfjjiilar  to  drlivrr  a  di'iit^i^  to  any  jtarty  not 
entitlfd  to  the  faniaj,'!'  tlicrcof  without  an  onlur 
to  that  I'll'i'ft  ;  Imt  wIuto  the  idaintill',  w  ho  wan 
jiriinilfacii- Mociitith'd,  was  K"'ity  <''  nn-nt  diday 
in  inoi'i'i'dinj^  nmlcr  a  di'criT  ]noiioiincfd,  and  a 
liiifiiidant  lii'iifliiially  intricHtiMl  aiipiiL'il  for  and 
obtained  the  doii-ci'  from  tlir  registrar,  which  he 
carrii'il  into  the  inaHter'H  olliee,  a  motion  to  give 
the  carriage  there.)f  to  the  iilaintifV  wan  rcfiiHed 
with  eostM.  Slurs  v.  ('in/li!/,  I  <'liy.  t'hainb. 
Hir>.     listen. 

Where  a  ileeree  referring  a  nmttiif  to  the 
master  is  not,  w  itliin  fourteen  days  after  Hiieh 
•leeree  is  in-ommnciMl,  hroiight  into  the  iiiaster's 
oHico  liy  the  party  having  the  carriage  thereof, 
liny  otiier  juirty  may  apply  under  the  general 
order  of  IS.'i.'l,  No.  ■!'_',  see.  I,  without  lirst  liaving 
the  dciree  drawn  up  ami  entered.  Kiiick  v. 
Jiiue.1,  I  t'hy.  t'hanil).  .'IS").     Mowat. 

Applieation  in  ehanihers  by  defendant  for  car- 
riage of  decree,  the  plaintill',  who  was  entitled 
to  it,  not  having  gone  on  within  the  fourteen 
tliiys,  &c.     S.  ('.  '2  Chy.  Chanib.  ii4.    -Mowat. 

No  order  is  necessary  under  Xo.  '211,  consoli- 
dated orders,  to  authorize  defendant  to  take  the 
carriage  of  a  decree  out  of  the  plaiutill's  hands. 
Smith  V.  /li'iidirmiii,  "JC'liy.  C'hanib.  ;{04.--'rayl(ir, 
Sevrctdri/. 


Where  a  petition  of  review   in   lili  >|  ,,1,  ,l 
ground  of  new  matter,  the  respondent  iiiiivi,^ 
allidavits  without   leave,  as  in  the  ea.'«    of  ,'i|„  i 
petitions.      RiiImiiii    v.      W'liilf,     II    t'liy.    llm; 
allirniiMl  on  appeal,  1,5  Chy.  .'>(m. 

Mortgagees,  under  their  power  of  sdc,  f>i\A 
M.  for  .'!f7,S(N),  and  gave  him  poHMivMiim  u 
]iaid  a  d(  posit  of  $(i(H),  and  gave  his  |>ii>iin«,ri 
nott^  for  .'JlMM)  more,  wliirli  he  duly  |iiiil  |j,l 
also  executed  a  mortgage  for  iiH.IHMI  w  ludn-^l 
iliily  registered,  but  did  not  pay  lln'  ri.ii.|i„,yl 
the  pnreliasc  money,  .Iji'.^CiOO.  The  iiiiirtj;(|(i«| 
e.xeeuteil  a  deed,  but  retained  it  in  tliiir|i„v^| 
I  sion.  Their  solicitor  also  did  some  iuIh  ai  ii't^l 
sale  was  eomplele;  but  the  c<itirt,  b>  niy  .Hutuul 
that  the  parlies  n^garded  the  traiiHai'tKni  ;ii  ,t;j| 
in  lieri :  Meld,  that  tlu^  mortgagers  \Niri'ii|l 
responsible  to  asiibsci|iient  ineumbriincir  \uj^ 
^*_',(iO(),  or  chargeable  with  more  tli.iii  tlnvl^ijl 
received.  Tlie  bill  of  a  snbsei|Uent  ilniiiiilir'aj 
st.kted  a  completed  tr.iiisaetioii.  Th,'  iMiiit.M;J 
through  ovcrsiglit  allowed  the  bill  tu  In  t, 
pro  eonfcsso,  and  a  decree  was  made  ;hmi|, 1,1, 
The  plaintill',  clesiring  more  extensive  kImi,  fj, 
a  petition  in  the  nature  of  a  bill  of  nvim.  fL 
mortgagees,  in  their  iinswer  to  tliin,  net  iMiiy 
facts  which  sinnveil  the  transact  inn  tn  U 
completed.  Tilt!  court  consiiU^reil  tlie  wliuli ,, 
to  be  re-opened  by  this  petition,  and  ilicidiiltiK 
the  sale  to  their  vendee  did  not  elleil  llnriil 
of  the  mortgagees,  and  that  they  wcri'  iliarjl 
able  only  with  the  anionnt  actually  rmii 
from  the  purt'haser.  lUiiik  of  I'li/nr  i'iiwt:hi 
Walltici',  l(i  Chy.  280. 

To  support  an  aiiiilication  after  tlic  tinuL 
ted  for  leavi!  to  (ile  a  petition  of  rivitw,  i 
longer  t\w  delay  has  been  and  the  less  .satu; 
torily  it  is  exiilained,  the  stronger  tlic  ii 
should  be  on  the  nie'its  ;  and  v.lieie,  ul'tiri 
months'  delay,  an  iip|>lieation  was  niailr  t" 
peach  the  will  on  which  the  decree  «a.s  Idiiniy 
and  the  aiiplieatioii  was  supported  liy  ulftbi^ 
of  belief  only,  in  addition  to  stateiMiiitsniJ 
though  uncontradicted  would  not  be  siilliruill 
avoid  the  will,  the  court  refused  the  :i|i[ilkit| 
with  costs,     J  h. 


!S.  Eiitnj  tif,  Niiiir  jiro  Taw. 

In  ilanuary,  KS4I,  an  original  decree  f>f  fore- 
closure had  been  made.  In  pursuance  thereof 
the  master  made  his  report,  and  in  May  of  the 
same  year  the  cause  vasset  down  for  hearing  on 
further  directions,  but  the  decree  then  pro- 
nounced was  not  drawn  up  or  any  entry  made 
thereof.  A  motion  now  ma<le  to  allow  the  plain- 
tiff to  ilraw  up  and  enter  nunc  pro  tunc  the  de- 
cree on  further  directions,  from  mimitcs  alleged 
to  have  been  prepared  by  the  registrar,  was 
refused.     Druiumoiid  \.  Amkrgon,  3<Jhy.  1.50. 


6.    liec'u'w. 

It  is  not  necessary  to  file  a  petition  for  leave 
to  present  a  petition  in  tiic  nature  of  a  bill  of 
review  ;  one  petition  mider  the  general  orders 
answering  the  double  purpose  of  the  bill  of  re- 
view, and  of  the  motitni  for  leave  to  tile  it  under 
the  former  practice.  JJiiyi/an  v.  Mi-Koij,  I  Chy. 
Chamb.  380.— Mowat. 


7.    Vdnj'inij  iir  ('orn'r/iiiij. 

Where  a  necessary  direction   is  (iii'.itltiilL 
decree,  the  court  will  amend  it  altliiiii);lit!.ij 
cree   has  been    passed  and  entered.     In  sti 
case  the  proper  proceeding  is  by  pctiti(iii. 
/<il  v.    ////(/(•,   (i  li.  .1.   94.— Chy.  Cliitiiili- 
Koughnet. 

Where  the  decree  by  oversight  luiitnir.eJl 
direction  ,is  to  giving  up  posscssiin,  a*ii!i 
mental  order  directing  it  was  made,  Imti'Dl 
nient  of  costs.  Amotion  for  siuli  aiKmlirl 
considered  more  properly  a  motion  ten  omml 
chambers.  Mttnun  v.  Snwi/,  '_'  Chy.  ('kiiili| 
— Spragge. 

The  court  has  jurisdiction  in  a  iiiii|iiiiM 
entertain  an  application  by  a  party  Mrvoi< 
an  oHice  copy  of  the  decree,  under  tin  j.^ 
orders  of  .June,  ISit'.i  (No.  (>,  ruU'  lii.  hmJ 
expiration  of  the  fourteen  days  tluiiliytjr 
Stewart  v.  J/untcr,  '2  Chy.  Cluiinb.  •-'(l.'i    "^ 

Where  a  party  is  dissatisfied  with  tin  i 
in  which  the  registrar  takes  the  .ucduiitl" 
the  parties  anil  desires  to  have  the  lUtTrtsI 
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|,y  tliii  n(ll<'i'r    on  j»rn'ciiic  vnricil,  it  in  imt 
i'iii;iry  t"  f '"''"""'" '''"""'•  "'"  I"""!"'''  """'" 
I  t(i  pri'^''"'  "  1"''"'""  ^"  ^'"'  ''"'""t  for  that  piir 
\,llfiy.   \'iiiiili/lv,  17  Chy.  14. 

.\liill  wi-t  I'l''''  '•>' "  <'r«ilit(>r  iiKiiiiiHt  liin  clclitur, 

iiiliUiii  tli>'  Ix^iH'lit  of  n  vi'iiilor'H  lit'ii,  niicl  tint 

,,„,„, |,.|.|;»ri'i I  tlii^  laiiclM(foiir|i:iri'flM)  miliifct  to 

■  lii'ii  for  iiri|i{iiil  Ixii'i'liiiHi'  iiiiiiicyi  <ii«l  <lii'<'<'ti'il 

,it'i'<iiiiit  to   I"'  t'tk*'i>  of  wliat  wikM  iliui  to  tlin 

ijiiriiinl  iiUo  to  till!  oIniiitilV  luiil  otht'i'  iiuuiii' 
•iii'iTK.     It  iui|i«'iri>il   tliiit  to  OIK!  of  till*  four 

ivliitlit'  vciiilor  li:iil   not  iviiy  titlii  ;  iiiiil  that 

r  lilllvlllVK>'  h'lil    ht't'll    of    nil    lit    Ik  groHH  Nlltll  of 

lIKII).  AftT  the  iio'oiiiitH  hail  \n\v.u  taki^li,  olio 
I  jIi,,  niiri'ii.iMi'iH  liloil  n  |i(ititioii  prayiiiK  for  ii 
^crriii'i!  h  ti'k  with  a  view  of  olitaiiiiiiK  Hii  iil)att> 
■lit  lit  till'  |iiiirhaHo  iiioiiry  oil  iici'iiiiiit  of  hiii'Ii 
ili'rt ;  hilt,  ax  thiN  wiiiilil  havii  ItciMi  in  oll'iu't  ii 
•Viiiii  iif  till-  ilriTi'i),  whii'h  coiilil  only  lio  oli- 
'il  iiiiiiii  a  rrhi'iiriiiL',  tlu^  rclii-f  wuh  ri'fuHtnl  ; 
(liiii'ir,  wlirtluT  alter  the  itcliiy  that  hail 
nirri'il  ami  "k'  l»'<ii'eeiliiiK>*  that  hail  lii-itii 
t'li,  itviiiilil  have   lu'eii  proiiur  to  uriiiit  loavt! 

^•llOllr.  o'Jfiiiioiiiir  V.  ili)iihi-i>ii',  'JO  Chy.  ;jr>o. 

n'liiTi'  II  iletTuu  IM  Huttloil  uiiil  iHHUoil  ill  the 
HiKc  iif  line  of  the  iiarticH,  without  jiroviiliii^ 
i  rilicf  til  wliieh  he  in  eiititleil,  ami  whicli 
hiivo  lieeii  ^'iveii  him  if  lirou^'ht  to  the  at- 
jliiiii  iif  the  eiiurt,  the  ]>roi)iir  iiioile  of  having 
jcrnir  inrreeteil  is  to  move  upon  |ietitioii  ;  it 
jot  locusMary  to  re  hear  for  that  puriioMe. 
Iw.MV.  t:,l>,  '-M  Chy.  289. 
jiiuiiilmuiit  of  Decruu — Suo  Amknument  in 

riTv. 

8.    Othef  Canes. 

kisosseiitially  ruipiiaito  to  tho  perftict  ooni- 

iiiii  iif  II  ilecree  that  it  Hhould  lie  pasHuil  .mil 

DrKiniiKiiid  V.  Aiiili'i'sim,  ■'{  Chy.  loO. 

tiiliiintilT  in  not  cntitleil,  as  of  cruirse,  to  a 

iii'fiiro  the  time   for  answering  the   hill 

|ts|iireil.       Some    speeial  grouiiil    must    he 

ni  to  iiiiliice  the  court  to  (^rant  it.    DaelUon 

cKillnii,  4  t;hy.  14(i. 

is  regular  to  draw  up  a  deoreo  after  the 
I  (if  !i  ilefeiiilant  whiel)  was  previimaly  pro- 
Bill.  (Jdlliniilli  V.  ArmntroiKj,  1  Chy.Chivmb. 
^Blakc. 

Jjiul  ilecroe  of  foreulosnro  hail  been  obtained 

Miiit  wiiere  the  true  jiosition  of  parties  was 

Tisiliiseil  or  material  facta  had  been  misrep- 

wl,  Mill  a  hill  was  subaeijuently  filed   to 

a  cliiiin  against  tho    party  beneficially 

Btcil  a.s  plaintiff  in  that  suit.     Tho  court 

ti  til  make  a  decree  other  than  would  have 

proiier  liiul  the  true  position  of  the  parties 

|t  suit  been  stated.      Wilnun  v,  Huilijaon, 

.  54,3. 

Bn  the  defendant,  by  his  answer,  sets  up  a 
laccimnt,  the  plaintiff  does  not  admit  the 
liy  bringing  »x\.  tho  cause  by  way  of  mo- 
ilecree,  ana  the  proper  decree  in  such  a 
I  a  reference  as  to  such  alleged  account. 
■■i -VW/,!,-)  Chy  HO. 

Ifourteen  days  given  to  proceed  on  a  de- 
Tint  from  the  i)ronouncing,  not  the  enter- 
■wiv.A'mm,  2  Chy.  Chamb.  21.— Mowat. 

Ire  a  cause  is  heard  on  bill  and  answer, 
■  ntiff  has  the  right  of  electing  to  pay  the 
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cimtK  of  the  iHy,  and  tile  re]ilii'atiiin  and  go  to 
hearing  in  the  UHiial  way.  And  even  in  n  cnHit 
where  he  likd  ni'i'ept.i  il  tlie  dei-ree  made  on  bill 
and  aiiitwer,  and  on  loming  to  settle  iiiiiinteN  wa* 
iliMNivtiHlieil  with  it,  he  was  allowed  the  Naino 
optiiili,  on  the  groillid  that  hi  eould  have  exer- 
iMHeil  it  on  a  rehearing  or  an  appeal.  /{hmhiH  v. 
liinhii,  2  Chy.  Chamb.  2,'>:t.      Chy. 

The  plaiiitiir  el.iimed  dower  ;  a  deeree  wna 
m;iile  less  eKteiisive  than  Nile  claimed  ;  the  mail* 
ter  made  his  report  in  piiiHiianee  of  the  deiTee; 
the  Moliritiir  on  the  H.'inie  day  sigiieil  a  colisent  to 
a  deeree  on  fiirtlnr  ilireitiiins  being  iiiiide  in  cer- 
tain terillM  Hlati'd  ill  the  eoilHenl  ;  these  terillM 
were  in  iii'i'onl.iiiiit  with  the  deeree  and  report  ; 
they  provided  uIkii  that,  in  lien  of  dower,  plain- 
till'Hlioiilil  be  pikid  a  i'ert:iiii  .ininiat  hiiiii  named  ; 
the  deeree  wiih  not  drawn  up,  but  the  ugreement 
whii'h  it  embodied  was  iieled  uii  for  eight  years  ; 

Held,  that  the  niaintill'  was  bound  by  it,  and 
that  Hhe  eiiuhl  nlttiiin  im  ri'lief  on  the  griMiiid 
that  the  original  deeree  nIioiiIiI  have  been  iiriru 
favourable  to  her.      Silln  v.     I.iiiiii,  17  Chv-  t)'.M. 

Where  a  imnhaMe  was  ni.ade  by  a  person  in 
his  own  name,  but  in  reality  for  the  beiielit  of 
imolher,  a  IHirsimal  deeiee  against  both,  for  the 
payment  of^  the  pureh.ise  money,  was  held  to  bo 
eorrect.     S(in<lrrni)n\.  llunlvU,  18  Chy.  417. 

Whereat  the  heiriiig  of  a  suit  to  enforce  a 
Mireh;iHe  made  by  a  testator  against  the  trnsteed 
I  iiiler  his  will,  it  was  made  to  appi.'ar  that  there 
ere  not  funds  of  the  estiite  wlierewith  to  pay 
the  amount  of  the  purehase  money  due,  and  tho 
widow  of  the  testator  oHereil  to  punhivse,  in  her 
own  name,  the  propiTty  at  a  price  whieh  was 
considered  benetieiid  for  the  estate,  a  direction 
to  that  ((H'eet  was  inserted  in  the  deeree,  ii\  order 
to  avoid  lh(!  ni'eessity  of  a  pi'tition  being  pro- 
Heiited  to  the  (Miurt  for  that  purpose,  after  the 
usual  deeree  should  have  been  made.  DiUhIc  v. 
MrCnin,  22  Chy.  2.')4. 

I'roeeedings  under  a  deeree  whieh  is  not  ab- 
solute  are  invalid,  ('lurii.'t  v.  I'JIlii,  (i  l*.  II.  115. 
--(,'hy.  Chamb.  -  llolmestcd,  /{I'/ene. 

Tho  purchaser  at  a  sain,  under  such  a  decree, 
was  refused  a  vesting  order,  though  otFering  to 
waive  all  objections  to  the  jiroeeedings,  it  being 
considered  that  it  w.'is  only  tho  defendants  who 
could  waive  such  an  objection.      //>. 

The  court  will  not  make  a  declaratory  decree 
simply,  without  direeting  any  relief  to  tho  plain- 
tiff. Therefore,  where  the  plaintifT  was  liable 
to  p.-ty  to  one  W.  $2,000  one  year  after  tho  death 
of  plaintiff's  mother,  who  was  alive,  and  the 
plaintiff  had  p  lid  a  largo  portion  of  such  legacy 
to  W.,  who  had  made  an  assignment  thereof, 
tho  court  refused  to  make  any  decree  declaring 
the  rights  of  tho  parties,  or  restraining  an  assign- 
ment of  tho  legacy  ;  tho  i  ight  to  recover  tho 
legacy  being  a  mere  chose  in  action,  any  person 
accepting  an  assignment  thereof  took  it  subject 
to  all  cipiities,  and  t(U)k.  it  for  no  more  than  the 
amount  that  was  actually  due  in  respect  of  it. 
CoijHwell  v.  Sityilcn,  24  Chy.  474. 


VII.  Orueiw. 

1.   Ex  parte  Orders. 
Where  an  order  to  do  a  certain  act  doos  not 
limit  the  time  thereof,  an  order  limiting  the  time 
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therefor  M'ill  1)e  granted  ex  parte.  Form  of  such 
order.  McKay  v.  Uetd,  1  C'hy.  Chamb.  19G. — 
VanKoughnet. 

On  an  ex  parte  application  for  an  order  the 
court  will  not  listen  to  any  objections  from  the 
other  side.  Henry  v.  McKvowii,  1  Chy.  Chamb. 
264.— VanKoughiiet. 

An  ex  i)arte  order  will  not  be  set  aside  because 
it  ia  not  entered.  McEwan  v.  Orde,  2  Chy. 
Chamb.  278.  — VanKoughnet. 

A  motion  to  read  the  depositions  taken  in 
another  cause  between  other  parties,  must  be 
made  on  notice.  Dunlop  v.  The  t'orporatiun  of 
York,  2  Chy.  Chamb.  417.— Taylor,  Secretary. 

A  motion  for  such  an  order  made  ex  parte  was 
refused.     /  b. 

The  court  does  not  favour  the  granting  of  ex 
parte  orders,  except  where  the  practice  clearly 
authorizes  them.  Stewart  v.  JiicharUsun,  2  Chy. 
Chamb.  44,3. — Taylor,  Secretary. 

An  application  to  compel  defendant's  solicitor 
to  deliver  an  office-copy  of  the  answer  was  re- 
fused, because  made  ex  parte.    lb. 

The  court  will  not  grant  an  order  on  an  ex 
parte  application,  uidesa  the  practice  distinctly 
authorizes  it.  On  an  application  for  payment 
out  of  redemption  money  in  court,  the  applica- 
tion was  refused.  Totteu  v.  Mclntyre,  2  Chy. 
Chamb.  402. — Taylor,  Secretary. 

An  application  for  an  order  to  compel  a  party 
to  execute  a  deed  directed  to  be  executed,  should 
be  on  notice,  and  will  not  be  granted  ex  parte. 
Westmaciit  v.  Cvckerlbie,  2  Chy.  Chamb.  442. — 
Taylor,  Secretary. 


2.  Consent  Orders. 

Where  on  an  application  for  an  order  a  consent 
of  a  party  to  the  cause  is  produced  as  a  ground 
f(n'  making  the  order,  it  must  be  shewn  that  the 
effect  of  signing  such  consent  was  exj)lained  to 
the  party,  and  was  unilerstood  by  him.  True- 
man  v.  School  Trunte.ef)  for  Peel,  1  Chy.  Chamb. 
256.  — Spragge. 

In  a  pa.tition  suit,  a  gentleman  who  was  not 
a  solicitor,  nor  a  clerk  of  any  solicitor  in  the 
cause,  was  employed  by  defendant's  solicitor  to 
attend  to  the  case  for  defendant,  and  gave  a 
consent  in  good  faith,  but  inconsiderately,  and 
without  the  knowledge  or  authority  of,  or  com- 
munication with,  the  defendant  or  his  solicitor, 
to  a  mode  of  partition  suggested  by  the  opposite 
party  ; — Hehl,  that  the  consent  might  be  relieved 
against  on  terms,  it  not  appearing  that  the 
plaintiff  would  thereby  lie  prejudiced.  Held, 
also,  that  an  application  for  relief  against  the 
consent,  and  to  set  .aside  the  report,  was  pro- 
perly made  in  chambers,  and  not  in  court. 
liolfe  V.  Coote,  1  Chy.  Cliaml).  308.— Mowat. 

Where  an  order  is  moved  for  on  the  consent 
of  parties  in  person,  the  consent  uuist,  as  a  gene- 
ral rule,  be  executed  in  the  ])resence  of  a  solici- 
tor ;  and  an  athdiivit  from  such  solicitor  must  be 
produced  verifying  the  execution  and  shewing 
that  he  read  over  and  expiaiiieti  the  consent  to 
the  parties  before  they  signed  it,  and  that  they 
understood,  or  that  the  deponent  believes  they 
understood,  its  meaning  and  effect.  Thornton 
v.  llooke,  1  Chy.  Chamb.  325. — Mowat. 


Ort'inarily  the  client  is  bound  by  any  cr.iij,,.! 
or  arrangement  which  his  solicitor  in  gortlfajll 
enters  into  with  a  view  to  the  client's  WnefitI 
although  without  instructions  or  c(jii!jiiltati,.l 
But  in  an  extraordinary  case  a  client  niitliti  1 
relieved.  Bailey  v.  Bailey,  2  Chy.  rhamij  jj'F 
— VanKoughnet. 

See  Thompson  v.  Freeman,  4  Chy.  Cliaml)  1 1 
p.  2965.  ^' 


3.  Appeal  From. 

Where  a  judge  in  chambers  grants  or  reiui 
an  application  in  a  matter  purely  within  liis  IjiB 
cretion,  the  court  will  not  entertain  an  mjl 
from  his  judgment.     Scohle  v.   Jleii.-iim,  il  ]., 
131.— Chy.  ;   Chard  v.    Mei/erx,  3  Chy  ( liaii 
120.— Chy. 

An  appeal  from  an  order  in  chambers  \u,  j 
down  to  be  heard  for  a  day  falling  within 
time   appointed   for  examination    and  heanj 
term  : — Held,  irregular,  and  the  case  wa.s  stni 
out  of  the  paper  with  costs.     Arni.itruii'i  v  I'a 
ley,  13  Chy.  558. 

Before  an  appeal  will  lie  from  the  seoretrjj 
decision,  the  order  thereon   must  bo  ilravra  j 
and  entered.     (Jibb  v.  Murphy,  2  Chy.  Clu 
132. — VanKoughnet. 

A  party  cannot  use  affidavits  not  useil  Wj 
the  secretary,  or  make  a  new  case  on  an  m 
Nor  will  the  court  entertain  a  motion  t(i  rciiial 
a  bill  based  on  grounds  which  might  L:ivt 
shewn  in  resisting  a  motion  to  dioiniss. 
tf  Montreal  v.    Wil-ion,  2  Chy.  Cliainb.  1 
VanKoughnet. 

An  order  by  a  judge  on  an  appeal  frmii  ll 
secretary  is  a  chamber  order,  and  if  ciisiij 
further  directions  are  reserved,  they  shouy( 
disposed   of  before   a  judge   in   chamljers, 
the  order  made   thereon,   intituled,   lii  (la 
bers.     Dudley  v.  Berczy,  2  Chy.  Chamb. 
.Spragge. 

A  motion  by  way  of  appeal  from  an  onlen 
in  chambers,  must  be  actually  made  witliiil 
fourteen  days  limited  by  the  coiisiilidateil  ori 
and  it  is  not  sufhcient  to  give  the  notice  mi 
the  fourteen  days.  Aliter,  in  the  cast;  i| 
appeal  from  the  master's  report.  Jaeh 
Gardner,  15  Chy.  425;  S.  C,  2  Chy.  Cliaiiil.| 
— Mowat. 

The  fourteen  diiys  count  from  the  enterii 
the  order,  not  from  its  date.  IIurcei/v.B'.'ii 
3  Chy.  Chamb.  11.— Mowat. 

An  application  to  stay  proceeding?  penJii 
appeal  from  an  order  overruling,'  the  (Iciiiiira 
in  the  <liscretion  of  the  court.  .VrMiirM 
TheOrund  Trunk  li.  W.  Co.  of  CunrnhJl 
Chamb.  125. — Spragge. 

Where  allowing  pLaintiff  to  jii-dtetd  »n| 
prejudice  the  defendant  as  virtually  tod 
the   appeal,    proceedings   will  bo  stavtJ;| 
where  defendant  fails  to  shew  that  lievioi 
prejudiced,  a  stay  will  be  refusod.    Ik 

In   a  case   where  the  stay  innvod  fv| 
refused,  the  co'irt  ordered  tliat  any  am' 
in  should  bo  witiiout  prejudioi.'  tutk^ 
from  the  ortler  overruling  the  doJiiurar. 
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A  motion  to 
■pea]  may  be  n 
J«ppe.al.  But  th 
■in  a  position  to 
pppeal  was  from 
mi  lieconie  too  ] 
Mppua)  n-itliin  .si; 
refused.  liriylm 
-Tavlor,  Referee 


B  a  general  rule,  w] 
M  notice  of  a  motio 
Je  order  made  there 
^^\   But  where 
I  to  attend,  came  in 
8"pen  tlie  matter,  it 
[entitled  to  be  Jiokr, 
B  was  one  wliich  it 
'I  Bailey,   (;  p    2{. 
iHolniested,  lief^ree 
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lef, 


th, 
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W<'reuce  to  an 

len  plaintiffs  and 

.'«  m  the  dark  w] 
^'".'"W  ''« informal 
»iii  he  made  to 
f"^  1  OJiy.  SI. 

f^f'l'e  77th  order  of 
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L  "^It:^  tTolfZr^'yr  -^P- 1  1-0  as  to  their  int        .       '  '''' 

to  hare  tJie  tr.  stee  S,;"?/^*^  '^.i"  ^^^o  sought 
cour  refused  a.i  or.ler  C  a  ^"f  ""«^'">"l"ct,  fhe 


_„  ,,..,..„>..„„„>,„  oo  give  notice  i 

Uppual  withm  SIX  montiis,   tlie  aimlVnn'^^''  "'  ""* 

■4.  Other  Ciw^. 


cmirf  ..  f       ," ""^*'*'  remov 

•-oiirtiefused  ail  order  for  n  c "■^'"""ict,  tlie 

tp  the  master,   under  t,.'?  '"T''''-y ''^^erence 


j::"S:^"t^^^-l«f  as  irregular,  it  Jtt  ^'^^^^^^tJ^i^'±Jt^^^^^>  1-v, 


Beii,l  or  alter  it.     His'coursP  ,KT^  '"  '""''''  to  i 


^'anKougl' 

,    .  ^he  plaintiff  has  in  +J.„    i 
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to  tlie  place  where   tE\  •     *'*''''  ^'^'^  reference 

lort  will  not  make  an  onLr  f    T"\  J"^t, "  the       ^Proceedings  under  a  fi   f .     .  , 
Im  that  aske,  for      O.aZT^'^Tl^y  '''«*'"«t    «et  aside,    a^ul  a     action  t/*  ^^  ^'^^''"«  l>een 
k  S.  2G9.-Chy  C'lni      V  ^^"'""''>-.  2  L.    "'f  ter,  in  whose  name  tl  e  « "'^^  >     i^'"*'"'*   *'"' 
1  •^^•^'^"'^•-VanKoughnet.         ""*.  ''"'  injunction  wn<.  ••/'*•  ^''''">eeii  sued 

Vhere  the  order  limits  a  time  to  /  ''^^'""fe'«  :-Hel      tl^f  .T"""'^  restraining  pro- 

or,ler  imist  be  served  before  the  tim^  r"  ^'^',    injunction  in  tle'oS,,"'^  application   fi^l", 
J  t'.\mre( ,  otherwise  flio  ,.„  a  "®  limited    rei/ular  •  n.wi  *i,  f   S'-'al  cause  in  this  on„^ 

f  act'will  ;,ot  ™mm\at/S^^  ''"  "-  Xer  e  st  t';^'lr''°^^''^  *'"^  ^  ^ 
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g^.ested,  y.,-....  ^%-  Cbamb.-   tained  W  the^rte^^  ^^.f  ^^J-ge  s^^' 
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whom  the  master  reported,  could  not  raise  that 
objection  on  an  appeal  from  the  report,  having 
taken  the  chance  of  the  master  finding  in  his 
favour.     Cotter  v.  Cotter,  21  Chy.  159. 

Under  the  circumstances  of  this  case,  the 
referee  was  held  to  have  no  power  to  order  a 
reference  to  a  master.  Dromi  v.  DoUm-d,  6  P. 
R.  113. — Chy.  Chanib. — (Spragge,  on  appeal  from 
Holmested,  Referee. 


2.   Chmii/inf/  Reference. 

Where  it  becomes  necessary  in  the  course  of  a 
suit  to  add  as  a  defendant  the  master  to  whom 
the  cause  stands  referred,  a  change  of  reference 
will  be  made  on  the  ex  parte  application  of  the 
plaintiff.  WeUlon  v.  Temjdeton,  1  Chy.  Chamb. 
360.— Spragge. 

Upon  an  application  by  a  defendant  to  change 
a  reference,  upon  the  analogy  of  applications  at 
common  law  to  change  venue,  the  balance  of 
convenience  in  favour  of  the  change  must  be 
great  and  obvious,  must  be  made  to  appear  upon 
the  affidavit,  and  up(m  a  ccmsideratitm  of  the 
plaintiff's  as  well  as  the  defendant's  witnesses 


and  costs.     JniUfon  v, 
29.— Chy.  Chamb 


Ifarriiitiin,  9  L.  J. 
Taylor,  Secretary. 


N.  S. 


m  \ 


In  an  administration  suit,  after  delay  on  plfiin- 
tiif 'a  part,  the  conduct  of  the  reference  was  given 
to  a  solicitor  representing  certain  creditors  of 
the  estate.  The  plaintiff's  solicitor,  with  the 
consent  of  defendant's  solicitor,  but  without 
notice  to  the  solicitor  of  the  creditors,  or  inform- 
ing the  court  that  such  solicitor  had  the  conduct 
of  the  reference,  applied  in  chambers,  and  ob- 
tained an  order  to  change  the  reference  from 
Goderich  to  Stratford.  Such  order  was  on  appli- 
cation set  aside  with  costs.  McConnell  v.  Mc- 
Connell,  3  Chy.  Chamb.  122. — Mowat. 

A  plaintiff  is  entitled  primA,  facie  to  have  the 
reference  to  the  master  who  resides  in  the  county 
in  which  the  bill  is  tiled ;  but  this  prima  facie 
right  may  be  rebutted  by  shewing  sufficient 
grounds  for  the  court  directing  the  reference  to 
the  niiister  at  some  other  place.  McNah  v. 
Mclnnls,  4  Chy.  Chamb.  53. — Mowat. 

Where  an  application  of  this  kind  is  rested  on 
the  ground  of  expense,  the  difference  in  expense 
must  in  general  be  considerable  ;  and  where  the 
application  is  rested  on  the  ground  of  conveni- 
ence, a  slight  or  doubtful  balance  of  convenience 
is  not  sufficient  to  deprive  the  plaintiff  of  his 
primil  facie  right ;  a  reasonably  olear  case  of 
preponderating  convenience  must  be  establiolied 
by  defendant.     lb. 

A  man  in  extensive  business,  or  a  trustee,  is 
not  entitled,  when  a  defendant,  to  have  the 
reference  to  such  place  as  suits  him  best,  if  there 
is  no  other  strong  ground  for  the  change  from 
the  place  selected  by  plaintiff.     lb. 


3.  Jur'uidktiiiti  of, 

Thq  master  is  bound  etiually  with  the  court 
to  allow  a  witness  to  be  cross-examined  on  the 
whole  case,  witliout  regard  to  his  examination  in 
chief  ;  but  in  some  cases  the  master  may  exer- 
cise a  discretion  as  to  who  sliould  pay  the  fees 
of  the  examination.  Crandell  v.  Moon,  6  L.  J. 
143.— Cliy. 


By  the  general  order  (No.  42  of  1853)  t!i( 
master  here  has  been  given  a  greater  iliscretioj 
as  to  the  conduct  of  references  before  inm  thu 
the  masters  in  England  have.  Scnllh 
Burn,  12  Chy.  427. 


wrpt  I, 


:>n  bl 


The    master  at  Toronto  has  jurisdictio 

direct  evidence  proposed  to  be  useil  on  ,in  ell|,^,„ 

before  him  to  be  taken  before  a  master  in  ^ 

/rir<| 


outer  county,  though  not  consented  to. 
Casey,  Biddell  v.  Casey,  1  Chy.  ('hanilj. 
Esten. 

The  master  has  jurisdiction  in  matters  in  Id| 
own  office,  and  will  not  be  interfered  witlunj 
motion  in  chambers.  An  order  to  lie  directijl 
to  him  to  deliver  up  books,  &c.,  in  liis  luajil 
was  refused.  Nelson,  v.  Cray,  2  Chy  (.'liai 
454.^ — Taylor,  Secretary. 

The  master  has  no  authority  t(i  make  i 
allowance  not  directed  by  the  decree,  hnvd 
reasona1)Ie  it  may  appear  to  bini  to  W. 
proper  course  is  to  report  the  circiimstajiJ 
specially,  an<l  the  party  claiming,'  to  lie  tiititii 
can  apply  to  the  court  on  further  ihroitiq 
Fielder  v.  O'llara,  2  Chy.  Chanib.  '25,").-Vj 
Koughnet. 

See  Crooks  v.   Street,    1  Chy.  Chamb 
2957. 


4.  Proceedings  in  3i  aster's  Office. 

{0,1  Taking  Accounl.i. 

The  42nd  of  the  general  orders  (see.  ISjapJ 
to  all  cases  where  accounts  are  directtil  til 
taken  before  the  master.  Carjniilir  v  irj 
10  Chy.  354. 

Where  both  parties  had  assumed  that  t 
dence  before  the  master,  on  taking  the  aa\i< 
under  the  decree,  would  be  before  the  com 
further  directions,  and  had.  in  coiiseijueii 
lowed  mutual  claims  of  interest  and  cnmni 
to  be  submitted  by  the  master  to  the  > 
without  his  setting  forth  sufhcient  to  eiialJ 
court  to  dispose  of  them  ;  and  tlie  rep.mi 
besides,  so  expressed  as  to  render  dcieiir 
chargeable  with  sums  for  whicli  it  did  iioiij 
to  have  been  intended  to  make  them  haljl* 
court  on  further  directions  referred  thec3.ii| 
to  the  master  to  review  his  report,  C^ 
Burritt,  11  Chy.  234. 

Held,  that  there  is  no  authority  to  i 
account  in  the  master's  office,  after  the  li 
the  party  who  is  bound  to  pay.  It  is 
however  to  draw  up  a  decree  i)ronouncel 
death  after  tlie  death  of  defendant.  ijA 
Armstrong,  1  Chy.  Chamb.  34.— Bhike. 

The  executor  of  an  estate,  which  Trul 
permitted  the  widow  of  the  testator  uf 
the  moneys  of  the  estcate  and  expend 
the  support  of  herself  and  children, 
eldest  son  coming  of  age  in  1852  tlief 
pointed  out  to  him  the  clause  in  the  »ilj 
ma  a  distribution  of  the  personal  estate f 
only  estate  the   executor  then  ha(' 
household  furniture.   In  18()7,  the  wiJo' 
set  up  a  claim  for  dower  rejecting  an 
provic'ed  for  her  by  the  will,  the  heir  .it 
a  bill  against  the  executor  for  an  ai' 
Held,  that  the  Statute  of  Limitatiraii 
bar  the  relief  :  but,  inasnnuli  as  the 
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Stated  account  set  up, 
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gencewasgivenofit 
K"  of  account  whi, 

^ra  the  master  has  aria, 
^i*cial  reference.  if, 
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icl 


"•ule  of  decision  m, 
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I  had  hail  reason  to  believe  ho  would  never  be 
Icallcd  on  for  an  account,  the  court  thought  the 
Imiwter  in  proceeding  under  the  decree,  sliould 
iMt  hb.'rally  upon  the  rule  of  court  giving  the 
Imaster  a  discretion  as  to  the  mode  of  vouching 
l^iuiits  in  his  office.      Walmdey  v.    Bull,   15 
Ohy.  210. 
Where,  on  an  application  against  parties  who 
[  l,eeu'  ordered  to  bring  in  accounts  in  a  nias- 
•j  (itlice,  for  an  order  nisi  on  the  ground  that 
„<;  accounts  were  insutlicient,  it  appeared  that 
he  iiisutliciency  consisted  in  tlie  items  of  the 
xoimts  being  undated,  the  order  nisi  was  re- 
sell.   In  such  a  case,  liefore  applying  for  an 
riler  nisi  a  warrant  shouhl  be  obtained  from  the 
ister  calling  on  the  i)arties  to  bring  in  better 
jonnts.  Merkdeij  v.  Cas^eJman,  1  Ohy.  Chamb. 
.'..-Spragge. 

AVliere  a  principal  was  found  indebted  to  his 

lit,  (in  the  taking  of  ac<;ounta  in  this  court, 

court  in  its  discretion  allowed  interest  on 

am  )unt  from  the  time  of  tiling  the  declara- 

III  which  contained  a  count  for  interest,  in  an 

ion  at  law  brought  by  the  age  it,  anil  to  res- 

jii  which  the  bdl  in  this  court  was   tiled. 

lowat,  V.  C,  diss,     liklleij  v.  Sexton,  19  Chy. 

Iwhere  a  decree  directing  accounts  to  be  taken 
I  tlie  master's  olHce  is  afterwards  varied  on 
)eal,  the  master  in  his  subsequent  proceed- 

!  uiiiler  such  decree  is  b(nind  to  observe  the 
Siiciples  enunciated  by  the  order  in  appeal, 
ioiigh  such  order  does  not  in  terms  refer  to 
I  iiarty  against  whom  the  decree  ha<l  directed 

li  accounts  to  be  taken.  Gilbert  v.  Jarvk,  20 
iy.  478. 

'  stated  account  set  up  in  the  answer  may  be 
ked  on  in  the  master's  office,  although  no 
Hence  was  given  of  it  at  the  hearing  ;  being  a 
Iter  of  account  which  under  the  general 
fcre  the  master  has  a  right  to  investigate  with- 
ljl»cial  reference,  hdinbunjh  Life  Ass.  v. 
,  '23  Chy.  230. 

\t  rule  of  decision  in  equity,  which  requires 

,  the  expenses  incurred  by  a  trustee  in  the 

Btion  of  his  othce  shall  be  satisfied  before 

lestui  que  trust  or  his  assignee  can  compel  a 

ffiyance  of  the  trust  estate,  applies  to  the 

blssinn  or  allowance  to  a  trustee  for  his  care, 

,  ami  trouble  under  the  Act  of  Ontario,  37 

.9.    Life  Association  (if  Scotland  \.  ]Val- 

JChy.  2!>3. 
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!  on  a  reference  to  a  master  to  take  an 

nt  of  a  trustee's  dealings  with  an  estate, 

omitted  to  ascertain  the  amount  of 

Jistee's  charges,  costs,  &c. ,  a  reference  back 

*rtain  it  Wivs  directed  at  the  hearing  on 

directions  ;  and  the  fact  of  the  master 

;  reported  that  the  trustee  had  omitted  to 

iny  regular  set  of  books  shewing  a  debtor 

reditor  account  of  his  dealings  with  the 

I  hut  not  stating  that  for  that  reason  he 

sen  unable  to  ascert^iin  the  amount,  was 

^siiiered  a  sutficient  reason  for  his  having 

Itotind  the  amount  of  such  claim.     Ih. 

ing  accounts    in  Mortgage  Suits,  —  See 

t 

accounts  in  Partnership  Matters. - 

IKThBHSHIP. 


(b)  Costa. 


Where  a  defendant  would  have  been  entitled 
to  costs  up  to  the  hearing,  but  for  an  offer  which 
plaintiff  made  by  letter  after  the  answer  was 
tiled  : — Held,  that  the  circumstances  set  out  in 
this  case  did  not  entitle  tlie  plaintiff"  to  have  the 
costs  reserved  until  the  taking  of  the  account. 
Covvft  V.  Bank  of  Upper  Canada,  3  Chy.  24(!. 

Where  a  person  who  is  made  a  party  to  a  suit 
in  the  master's  office  appears  and  disclaims,  he  is 
not  entitled  to  any  costs,  as  by  remaining  in- 
active the  same  end  will  be  attained.  Jlatt  v. 
Park,  ()  Chy.  5.53. 

W^liere,  in  consecjenceof  some  of  the  defendants 
being  infants,  a  conveyance  which  miglit  other- 
wise have  been  settled  by  the  jiarties  was  neces- 
farily  referred  to  a  miister,  the  costs  of  such 
reference  were  ordered  to  be  borne  by  the  testa- 
tor's estate.  Jiodijersy.  Rodijers,  2 Chy.  Chamb. 
241. — Taylor  Secretary. 

Where  the  costs  of  certain  proceedings  were 
allowed  by  the  master  against  tlie  estate  of  a  de- 
ceased person  not  a  party  to  the  suit  at  any  time, 
without  shewing  why  they  were  so  allowed,  the 
court  at  the  hearing  on  further  directions,  not- 
withstanding the  report  had  not  been  appealed 
from,  refused  to  carry  out  that  portion  of  the 
master's  finding,  and  directed  the  (juestion  to  be 
spoken  to  and  additional  information  furnished 
to  the  court.      Taylor  v.  Craren,  10  Chy.  488. 

Where  there  were  two  suits  by  a  solicitor  for 
the  same  object,  the  master  refused,  in  one  of 
the  two  suits,  without  a  special  order,  to  tax  as 
between  party  and  party  more  than  part  of  the 
costs,  and  it  appearing  that  as  between  solicitor 
and  client  no  part  t)f  that  bill  could  have  been  re- 
covered, the  court  refused  to  interfere  with  the 
taxation.     Spence  v.  Cleniow,  15  Chy.  584. 

See  Be  McDonnell,  4  Chy.  Chamb.  69,  p.  2955. 


(c)  Other  Casex. 

On  an  appeal  from  the  Master's  report,  setting 
out  certain  grounds  of  appeal,  it  was — Held,  1. 
That  where  one  defendant  obtains  an  order  and 
examines  one  of  his  co-defendants,  and  the  other 
parties  to  the  suit  crosB-examines  such  co-defen- 
dant, he  is  thereby  made  a  good  witness  in  the 
cause.  2.  That  where  evidence  affecting  the 
amount  represented  as  due  by  the  second  mort- 
gage is  taken  in  the  absence  of  the  personal  repre- 
sentative of  the  mortgage^,  ^t  cannot  be  read 
against  the  eijuitable  holder  of  such  mortgage, 
although  such  eijuitable  holder  was  a  party  to  tlie 
suit  when  the  evidence  M'as  taken,  and  cross-ex- 
amined the  co-defendant  whose  evidence  affected 
the  mortgage.  Criinshawe  v.  Parks,  6  L.  J, 
142.— Chy. 

Although  proceedings  in  the  Master's  office 
may,  under  the  general  onler,  be  taken  ex  parte 
against  a  defendant  who  has  allowed  a  bill  to  be 
taken  pro  confesso  against  him,  that  mode  of 
proceedinK  is  irregular  where  an  administration 
order  has  ueen  obtained  upon  notice  without  bill 
filed.  In  re  Pattison,  Jackson  v.  Matthews,  12 
Chy.  47. 

It  is  irregular  to  proceed  with    references 
unless  by   consent,  during  the   lung  vacation. 
I  Anderson  v.  Thorpe,  12  Chy.  542. 
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It  is  not  necessary  to  obtain  an  order  for  the 
transmission  to  a  local  master  by  the  master  in 
Toronto  of  papers  brought  into  his  office,  as  the 
master  will  do  so  upon  the  praecipe  of  the  party 
requiring  the  papers  to  be  transmitted.  Alchin 
V.  Buffalo,  1  Chy.  Chamb.  24. — Spragge. 

An  application  to  compel  a  party  having  the 
carriage  of  an  order  made  on  an  appeal  from  the 
master's  report  to  proceed  with  the  entjuiry  in 
the  master  a  office,  slxould  be  made  to  the  master 
who  has  possession  of  the  case,  and  not  to  a 
judge  in  chambers.  Miller  v.  McNaughteu,  1 
Chy.  Cluamb.  200. — Spragge. 

Where  an  encumbrancer  has  neglected  to  ap- 
pear in  the  nmater's  office  to  prove  his  claim 
within  the  proper  time,  and  applies  to  the  court 
for  leave  to  come  in,  the  application  is  more 
properly  made  on  notice  of  motion  than  by  peti- 
tion.    Anon.,  1  Chy.  Chamb.  292.— Spragge. 

The  master  has  no  anthority  to  make  an 
allowance  not  directed  by  the  decree,  how- 
ever reasonable  it  may  appear  to  him  co  be. 
His  proper  course  is  to  report  the  circumstances 
specially,  and  the  party  claiming  to  be  entitled 
can  apply  to  the  court  on  further  directions. 
Fielder  v.  O'Hara,  2  Chy.  Chaml>.  255.— Van- 
Koughnet. 

The  master  will  proceed  upon  his  warrant, 
thougli  the  order  of  reference  obtained  ex  parte 
be  not  served,  so  long  as  the  warrant  is  not 
moved  against.  As  to  wlien  costs  of  the  day 
will  be  granted.  Re  McDonnell,  4  Chy.  Ch.imb. 
(}9.— Boyd,  Master. 

AVheu  a  bill  was  filed  by  a  first  mortgagor  for 
a  sale  of  the  mortgaged  premises,  there  being 
also  a  second  mortgage,  the  mortgagor's  wife 
having  l)arred  her  dower  in  the  first  mortgage, 
but  not  in  tlie  second  mortgage,  and  the  master, 
on  a  warrant  being  t.aken  out  after  the  sale  for 
the  purpose  of  taking  accounts,  in  his  report 
thereon,  found  the  widow  entitled  to  dower  as 
against  the  second  mortgagee  : — Held,  that  under 
(xen.  Orders  220,  the  master  had  power  in  his 
final  report  to  entertain  the  question  of  dower, 
.and  report  thereon  as  a  "special  circumstance," 
.and  that  the  second  mortgagee  was  not  entitled 
to  notice  that  this  point  would  bo  considered  in 
settling  the  report.  Rowe  v.  Wert,  13  L.  J.  N. 
S.  326.     Chy.  Chamb. —Taylor,  Master. 

A  creditor  who,  through  a  mistake,  had  not 
come  into  the  master's  office  to  prove  his  claim, 
was  allowed  to  do  so  upon  payment  of  costs  of 
and  subsequent  to  the  report,  including  costs  of 
application — the  msister  s  report  not  having 
been  confirmed.  Cotton  v.  VanSittarf,  9  L.  J. 
N.  S.  312.— Taylor,  Referee. 

It  is  the  bounden  duty  of  the  masters  in  this 
court  to  observe  to  the  letter  the  general  orders 
of  the  court  requiring  references  to  be  proceeded 
with  in  their  offices  de  die  in  diem.  Falls  v. 
Powell,  20  Chy.  454. 

In  proceeding  upon  a  decree  pro  confesso.  the 
master  should  exercise  a  discretion  in  requiring 
notice  to  be  given  to  defendants  of  such  pro- 
ceedings, or  dispensing  with  notice.  As  a  gen- 
eral rule  the  defendant  should  have  notice, 
although  it  may  be  that  it  is  not  requisite  to 
nerve  him  with  all  warrants  issued  by  the  master. 
Robinson  v.  Wliitcomb,  20  Chy.  415. 


5. 

(a) 


Report. 
Form  of. 


Where  it  appears  by  the  will  of  a  testatnrtW 
the  legacies  are  payable  with  interest,  ami  tin 
order  in  which  they  are  payable,  it  is  not  m-c* 
sary  for  the  master  to  8t<ate  those  facts  in  ] 
report ;  but  he  should  state  whether  any  pay.  i 
ments  b.ave  been  made  on  them.  Vhmur  v 
McLean,  10  Chy.  57G. 

WHiere  a  reference  is  made  as  tn  titl 


0,  atiil 
objections  are   brought  in  thereto,  tl\i;  imsieil 


DuJ 


should  not  report  either  for  or  against  tlic  title 
his   proper  course   is   to  mark   eacli   ohjiimi 
"allowed"  or   "disallowed,"  as  tlic  case 
be.     Cockenour  v.  Bullock,  12  Chy.  "3. 

In  order  to  enable  the  court  better  tn  il(j]| 
with  the  question  of  costs,  on  furtlionlirectioMJ 
the  masters  shouhl  in  their  reports  distin.iii 
between  sums  received  and  sums  wliich,  lint 
wilful  neglect  and  default,  might  havu  heijii 
ceived    by   the    parties    chargeable   tliurtw 
Moodie  V.  Leslie,  12  Chy.  537. 

Under  a  decree  for  .account,  it  is  thu  duty  of  t| 
master  to  find  whether  a  defendant  is,  or  k  u 
chargeable  as  for  wilful  default,  if  tlio  i|iicjtij 
arises,  without  any  direction  in  tlie  ikcree 
that  effect.  Where,  therefore,  a  m.aster  rcim 
only  that  rents  .and  profits  had  come  to  t 
hands  of  the  defendant,  and  after  statintj 
number  of  facts  submitti'(l  to  the  court  wli 
he  should  or  should  not  be  charged,  the  inat^ 
was  referred  back  to  him  to  complete  his  tm 
It  is  not  competent  to  a  master  to  abstain  I 
deciding  any  question  properly  coming  1 
him  for  his  decision.  Wabnsley  v.  Btdl,  i 
Chamb.  344.  — Spragge. 

Where  the  master  is  directed  to  inquire  s\ 
incumbrances,  and  there  is   a  dispute  hitwi 
two  or  more  persons  as  to  who  are  entitii^l 
one  of  the  incumbrances,  it  may,  accnrdi 
circumstances,  be  his  duty  to  decide  the  que! 
himself,  or  to  report  the  incumbrance,  itsjiriJ 
as  respects  other  incumbrances,  and  the  i' 
betweed  the  claimants,  so  that  the  courtil 
give  proper  directions  for  determining  tlie  J 
tion.     McDonald  v.   Wright,  12  Chy.  552. 

Where  a  decree  directs  a  m.aster  to  st.ikl 
reasons,  they  should  be  stated  bricfiy.  ,l/f('i| 
V.  McKinnon,  15  Chy.  361. 

A  report,  like  a  decree  in  equity,  or  the « 
of  a  judgment  at  law,  should  state  resuitji 
and  should  not  set  forth  tlie  evi<leiice,  argi 
or  reasons  on  which  the  conclusions  are  i 
at.     Ih. 

Masters  are  bound  to  see  that  their  i 
are  not  of  unnecessary  length.     .S'.  ('.,  I'j 
525. 


It  is   inconvenient  and   objectionalJo  | 
master  to  set  forth  the  evidence  in  his 
instead  of   adjudicating  thereon.    Sucn 
Sovereign,  15  Chy.  559. 


(b)  Filing. 

Such  reports  as  are  from  their  nature  S 
not  require  to  be  filed  fourteen  days  befij 
ceedings  may  be  taken  on  them.  In  n  ' 
7  L.  J.  293.— Chy. 
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The  report  mnsi 
ointeil  for  paymei 
hsDib.  53.— TayJo 


(c) 
IVhere  the  plainti 
""i  order,  and  had  ol 
bd  tlie  ni.ister's  re 
ken  in  tlie  master's' 
1  without  .any  noti 
•the  court  refused  to 
»oluteIy  in  the  first 
tt  it  h-iil  been  the 
ort  to  do  so  ever  sin 
>d  to.  (Ksten,  A 
piiii.  I  t'Jiy,  ys. 

«,  to  the  same  effec 
U'hich  decision 
i  ajipeal  in  Hawkins 
1 4  A.  246. 


(d)  Cer 

Uarrant  requires  tw- 
prs  certificate  of  dt 
Wy  as  jiossible  tlie 

It  does  not  it  wi] 
Iter  means  to  report  .sn 
tf.v,2Chy.  Chamb.  A 


fe)  Other  ( 
le  m,Mter's  report  is  pr 
,  '    contain.,,    „„ies^ 

Mounded  on  such  repc 
e  the  appeal  is  unhea 
»lil,  t>  Chy.  594.  | 

lere  the  correction  to 
^"''"'g  IS  simple,  a  ref 
'»'  I«'ri.ose  need  no 
V.V  alteration  can  be 
«P  on  appeal. 
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lee  a  reference  back 
'^ta ,  the  master  is,  as  , 

«ve  further  evidence 


we  the 


court  on 


a  re 


«that the  master  sha 
e..rdereontainsa,I 
(the  reference  back    " 
|^«  on  which  furtJ, 
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The  report  must  be  filed  before  the  day  ap- 
JmmI  for  payment.  Mills  v.  Dixon,  2  Chy. 
hamb.  53. -Taylor,  .9ecMary. 

(c)  Confirming. 

i  mere  the  iilaintiflF  had  proceeded  under  the 

h  order,  ami  had  obtained  a  decree  pro  confesso 

1  tiie  master's  report  —  all  tlie  proceedings 

Cki'ii  in  the  master's  office  having  been  ex  parte 

fed  withmit  any  notice  served  on  the  defendant 

4he  eiiurt  refused  to  confinn  the  master's  report 

Kolutely  in  the  tirst  instance,  notwithstanding 

itt  it  hail  been  the  constant  practice  of  the 

t  to  do  so  ever  since  the  making  of  the  order 

•red  to.     (Esten,  V.  C,  diss. )     liuchanaux. 

■imj.  1  Chy.  98. 

lee  tnthe  same  effect.  Wahh  v.  Bourke,  If)., 
^  Which  decision  was  afterwards  affirmed 
I  appeal  in  Hawkins  v.  Jarvii<,  1  Ghy.  257  ;  1 
UA.24G. 

(d)  Certificate. 

L  warrant  requires  two  d'       clear  service.   A 

iter's  certificate  of  defau       uould  follow  as 

as  possible  the   accustome<l  form,   and 

it  does  not  it  will  be  assumed  that  the 

icr  means  to  report  specially.     Sutherhnul  v. 

Ifr<,  2  Chy.  Chamb.  191.— Taylor,  Seeretary. 


nmre ! 
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g  the  <\ 
.  55'2. 

I  ebt«l 
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Iresulti  li 
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(e)  Other  Cases. 

fce  master's  report  is  prima  facie  evidence  ot 
t  it  contains,  unless  appealed  from.  No 
ion  founded  on  such  report  can  be  entertained 
'  tlie  appeal  is  unheard.  Nichols  v.  Mc- 
jlW,  ti  Chy.  594. 

here  the  correction  to  be  made  in  the  mas- 
^  is  simple,  a  reference  back  to  him 
hat  purpose  need  not  be  directed  ;  the 
ary  alteration  can  be  made  by  the  order 

up  on  appeal.  .   Teeter  v.  St.  John,   10 
)5. 

lere  a  reference  back  to  review  the  report 
Kctcd,  the  master  is,  as  of  course,  at  liberty 
leive  further  evidence.    Morleyv.  Matthews, 

.  453. 

lere  the  court  on  a  reference  back  does 

iein  that  the  master  shall  take  further  evi- 

I  the  order  contains  a  direction  to  that  effect. 

lie  reference  back  is  expressed  to  be  for 

icon  wliich  further  evidence  could  not  be 

I.    //-. 

;(inrt  will,  at  almost  any  stage  of  a  cause, 
bjiedal  order  for  the  correction  of  slips 
ister'a  report.     lb. 

p  the  master,  in  taking  an  account  under 

Jon  further  directions,  hnds  he  has  made  a 

[in taking  the  accounts  under  the  original 

"  e  la  not  at  liberty  to  correct  such  mis- 

rhis  subsetjuent  report ;  and  where  this 

|ii  done— Held,  that  the  master  exceeded 

ulictiou,  and  that  the  objection  being 

ton  the  face  of  the  report,  the  objecting 

8  not  driven  to  appeal.    Crooks  y.  Street, 

'  nb.  78.— Blake. 

il  muter  in  making  his  report  is  not  at 
'« date  it  until  the  costs  taxed  by  him- 


self have  been  finally  revised,  and  settled  by  the 
master  in  ordinary  under  the  general  orders. 
Waddellv.  McColl.  14  Chy.  211. 


Amendment  of  report. - 
Equity,  p.  107. 


-See  Amendment  in 


6.  Appeal  from. 

(a)  To  Whom  to  he  Made. 

Where  a  master  had  refused  to  allow  evidence 
by  affidavit,  which  it  was  contended  he  should 
liave  aUowed — Held,  that  an  ajipeal  must  be 
made  to  the  court,  and  not  to  a  judge  in  eliam- 
bers.  Gould  v.  Btirritt,  I  Chy.  Chamb.  250.— 
Spragge 

All  applications  in  the  nature  of  an  appeal 
from  the  master's  judgment  should  be  so  made. 
Ledi/ard  v.  McLean,  Fitzgerald  v.  Upjifr  Canada 
Buildinij  Sdciely,  1  Cliy.  Chamb.  183. — Spragge. 

A  motion  to  refer  a  report  back  will  not  be  en- 
tertained in  chambers,  even  on  consent.  Graham 
V.  Godson,  2  Chy.  Chamb.  472. — Taylor,  Secre- 
tary. 

Nor  although  the  master  certifies  that  he  has 
made  a  mistake.  Bently  v.  Jack,  2  Chy.  Chamb. 
473.  — Taylor,  Secretary. 

Semble,  that  appeals  from  his  ruling,  as  well 
as  from  his  reports,  shouhl  be  to  the  court. 
/(/.//  V.  Macdonell,  2  Chy.  Chamb.  71. — Van- 
Koughnet. 

An  appeal  from  a  master's  certificate  of  costs 
shouhl  be  to  the  court.  (Irahame  v.  Anderson, 
2  Chy.  Chamb.  303.— VanKoughnet. 

A  motion  to  refer  a  cause  back  to  a  master  for 
the  reception  of  fiirther  evidence,  after  he  has 
made  a  report  which  is  confirmed,  should  be 
made  in  court.  U' Donahue  v.  llembroff,  9  L.  J. 
N.  S.  312.— Chy.  Chamb. — Taylor,  Secretary. 

(b)    When  Allowed. 

On  Questions  of  fad.  ]  —Where  the  evidence 
before  a  master  is  conflicting,  his  judgment  on  it 
IS,  in  general,  accepted  by  the  court  as  correct, 
and  not  to  be  reversed  on  appeal.  Day  v. 
Brown,  18  Chy.  681. 

Although  the  rule  is,  that  the  court  will  not 
readily  interfere  with  the  finding  of  the  master 
upon  a  question  ot  fact,  and  that  where  there  is 
a  balance  of  evidence  causing  the  determination 
of  questions  of  fact  to  be  determined  altogether 
on  the  credit  to  be  given  to  particular  witnesses, 
it  is  almost  impossible  for  the  court  to  overrule 
the  decision  of  the  master,  still,  if  the  court 
finds  a  balance  of  direct  testimony,  and  the  cir- 
cumstances of  tlie  case  ^)oiiit  strongly  against 
the  conclusion  at  which  the  master  has  arrived, 
there  is  no  reason  why  the  court  should  not  re- 
view the  evidence  and  reverse  the  master's 
finding.     Chard  v.  Meyers,  19  Chy.  358. 

Although  the  rule  is,  that  if  the  decision  of  a 
question  of  fact  depends  altogether  on  the  credit 
to  he  given  to  direct  testimony  of  conflicting  wit- 
nesses, the  court,  as  a  rule,  will  adopt  the  find- 
ing of  the  master ;  still,  where  the  evidence  of 
the  mortgagor  and  mortgagee  differed  as  to  an 
arrangement  that  a  mortgiige,  which  had  been  sat- 
isiied,  should  be  allowed  to  continue  as  collateral 
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Bccurity  for  sul«equent  enilorsements  anil  other 
notes  held  by  the  mortgagee,  and  the  mortgage 
deed  had  been  allowed  to  remain  in  the  hands  of 
the  mortgagee  unilischarged,  and  the  mortgagee 
had  also  retained  possession  of  the  title-deeds, 
the  court  considered  these  circumstances  as 
strongly  confirming  the  direct  evidence  of  the 
mortgagee,  and  reversed  the  decision  of  the 
master,  who  had  found  against  the  fact  of  such 
an  agreement  having  l)een  maile  between  the 
parties.     Morriwn  v.  Jiubbmon,  19  Chy.  480. 

The  parties  to  a  cause  are  entitled,  as  well  on 
questions  of  fact  as  on  (juestions  of  law,  to  de- 
mand the  decision  of  an  appellate  court,  and  that 
court  cannot  excuse  itself  from  the  task  of 
weighing  conflicting  evidence,  and  drawing  its 
own  inferences  and  conclusions,  though  it  will 
always  bear  in  mind  that  it  has  neither  seen  nor 
heard  the  witnesses,  and  will  make  due  allowance 
in  this  respect.     Arvixtmiii/ v.  Gwje,  25  Chy.  1. 

Where  the  evidence  against  the  plaintiff  could 
at  most  only  raise  a  case  of  suspicion,  the  court, 
on  appeal  from  the  master,  overruled  his  finding, 
the  effect  of  which  was  to  shew  the  plaintiff 
guilty  of  forgery  or  other  criminal  offence.     II). 

Although  the  rule  of  the  court,  as  stated  in 
Daily  v.  Brown,  18  Chy.  681,  is  not  to  overrule 
the  mastei-  upon  a  question  of  credibility  of  evi- 
dence, still,  where  upon  a  careful  examination  of 
the  evidence  atlduced  in  support  of  tlie  master's 
finding,  and  that  in  contradiction  of  it,  it  was 
clear  that  the  master  had  erred  in  the  proper 
weight  to  be  attributetl  to  the  eviilence,  and  it 
did  not  appear  that  he  had  proceeded  on  the 
manner  or  demeanour  of  the  witnesses,  the  court 
revei-sed  the  finding  of  the  master,  although  upon 
a  question  of  fact.    ll>. 

Other  Cases.] — Where  an  incumbrancer  who 
objected  to  the  order  of  priority  in  which  he 
was  placed,  appealed  from  the  finding  of  the 
master,  the  court  considered  this  the  more  con- 
venient course,  although  he  might  have  moved 
to  discharge  the  master's  order.  McDonald  v. 
Rodijer,  9  Chy.  75. 

Parties  who  have  no  further  interest  in  the 
matter  to  which  the  report  relates  cannot  appeal 
from  it.     Thompson  v.  Lidr,  10  Chy.  281. 

The  master  overruled  certain  objections  raised 
before  him  as  to  the  regularity  in  point  of  form  of 
certain  proceedings  in  his  otfice.  On  appeal  the 
court  considered  that  it  would  liave  been  proper 
to  allow  the  objections,  but  refused  to  interfere 
with  his  ruling,  and  dismissed  the  appeal,  but 
without  costs.    Sctdthurpe  v.  Burn,  12  Chy.  427. 

There  may,  in  a  proper  case,  be  an  appeal  from 
a  master's  ruling,  as  to  the  inadmissibility  of  evi- 
dence, before  he  makes  his  report.  McDonald 
V.   Wright,  12  Chy.  552.' 

Where  a  party  appealed  against  the  master's 
report,  and  some  of  the  grounds  were  allowed 
luid  the  report  referred  bacK  to  be  reviewed  : — 
H!>ild,  that  an  appeal  against  the  further  report 
h  "veon  would  not  lie  for  matters  disposed  of  by 
tL»  first  report,  and  not  objected  to  on  the  first 
jknpeal     liosa  v.  Ptrrault,  13  Chy.  206. 

The  court  will  not  entertain  an  appeal  when 
tbe  <itxu.tt.-i  involves  only  a  very  trifliuK  amount. 
McQueen  V.  McQueen,  2  Chy.  Chanib.  344.— 
Spragge, 


Leave  to  appeal  was  refused  with  costs,  wh,,, 
it  appeared  that  the  object  of  the  appeal  wmj' 
fix  executors  with  interest  upon  a  sum  which  tie,  I 
had  invested,  and  upon  wnich  a  loss  occurr*' 
C'oatea  v.   McGUwhan,   2  Chy.  Chanilj,  >>\^'^\ 
Spragge. 

Three  parties  made  purchases  before  suit,  jsj 
two  of  them  only  being  charged  by  tlie  niajferl 
with  compound  interest  in  respect  of  their  I 
respective  purchase  money,  they  appealiiil  mf 
successfully  against  the  charge,  and  they  afei 
wards  appealed  against  the  charge  (if  siinjiltu,! 
tcrest  only  to  the  third  party  : — -Held,  thatsii:l| 
appeal  was  regular.  Dvnisunv.  Deii'mm,  I'dA 
306. 

Parties  cannot  appeal  against  mistaken  i 
ings  which  are  not  of  practical  inipnrtanct  til 
them,  though  they  may  affect  other  parties  ig  J 
se.     McCarijar  v.  McKlnnon,  17  Chy.  5'Jj. 

The  master  by  his  report  found  that  the  eij 
cutors  had  paid  to  some  of  the  chiliireii  ni  t 
testator,  all  of  whom  were  equally  entitled  un.ij 
the  will,  different  amounts,  and  to  (me  df  tta 
nothing,  the  estate  proving  insufficient ;— Heii 
not  a  ground  for  appealing  from  the  iMstal 
report  ;  but  that  the  question,  whether  the  es* 
tors  were  estopped  from  denying  the  sufficitM 
of  the  estate  to  make  payment  to  all  the  chili 
equally,  or  whether  those  paid  were  bnundj 
refund,  was  one  proper  to  be  discussed  on  furtlj 
directions.    McMUlan  v.  McMUlun,  21  Cliy.; 

On  an  application  for  leave  to  appeal  f loin  a i| 
port  notwithstanding  its  confirmation,  itisii 
necessary  to  shew  :  1.  that  the  delay  is  exouss 
and  2.  that  there  are  reasonable  prima 
grounds  of  appeal.  Costs  of  evidence  uunw 
sary  for  these  purposes  will  be  disallowed.  .VJ 
v.  Glover,  6  P.  R.  2(57.— Chy.  Chamb.-Holf 
sted,  Referee. 

On  an  ai)plication  for  leave  to  appeal  fnJ 
master's  report  after  the  time  liuiited,  leaved 
not  granted  where  there  had  been  a  dtlii 
six  months,  and  no  explanation  offered.  j| 
V.  Wert,  13  L.  J.  N.  S.  326.  Chy.  Cha 
Taylor,  Master. 


(c)  Time  for  AppeaUii;/. 

Held,  that  it  is  sufficient  in  appealing  fn 
master's  report  that  notice  of  such  app 
served  within  fourteen  days  from  the  sign] 
such  report.  Grimshaw  v.  Parks,  (5  L,  J. ' 
Chy. 

An  appeal  from  a  report  absolutely  conliJ 
by  lapse  of  time,  will  not  be  entertained  wdf 
leave  first  given.   Thompson  v.  Luke,  lOCliy.j 

By  sec.  17  of  the  42nd  orders  of  1853,1 
of  the  master  became  absolute  in  fourteeol 
from  the  signing  thereof,  unless  previonj 
pealed  from  ;  but  where  the  time  was  a' 
through  oversight  to  expire,  leave  to  apiw 

f ranted  on  payment  of  costs.     6'w»«jvJ 
)ouyalt,  1  Chy.  Chamb.  29. — Spragge. 

A. party  delayed  one  day  beyond  the i 
lowed  to  give  notice  of  an  appeal,  and  tlie| 
side,  instead  of  moving  to  set  tlie  pre 
aside,  served  notice  of  a  cross-appeal  :- 
that  the  irregularity  was  waived.    Lai 
ArvMtrong,  1  Chy.  Chamb.  31.— Blake, 
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Bv  the  report  executors  were  found  indebted 
.  the  estate,  one  of  whom  gave  notice  of  appeal 
to  the  plaintiff,  but  not  to  the  other  executor: — 
Helil  irregular.  The  fact  that  the  interest  of 
the  party  not  served  was  the  sann  is  the  party 
jppealiug,  made  no  difference  in  lospect  to  his 
i  i^ht  of  being  present.     lb. 

Notice  must  be  given  of  a  motion  for  leave  to 
liDiieft!  after  the  time  has  elapsed.  Cade  v.  J\'ew- 
Itek  1  Chy.  Chamb.  200.— Esten. 

On  an  application  for  leave  to  appeal  from  a 
Kport  after  confirmation,  it  must  be  shewn  that 
the  master  is  wrong,  or,  at  least,  that  there  is 
lome  reasonable  ground  for  doubting  liis  decision. 
ThoinpMii  V.  iValkei;  1  Chy.  Chamb.  2(50. — 
l^aiiKoughnet. 

An  order  of  court  dismissing  an  appeal  from 
le  master  was  held  to  be  an  interlocutory  order, 
U,l  it  was  hold  that  an  appeal  against  the  same 
Liilil  have  been  brought  within  six  months. 
ki'iham  V.  Smith,  3  Chy.  Chamb.  313. — Taylor, 
fc/f«P. 

I  ^Vhere  a  proper  case  was  made,  explaining  the 
day,  leave  to  appeal  from  the  master's  report 
sgranteJ,  although  the  time  limited  for  appeal- 
j'.iad  expired.  It  is  not  necessary  in  such  an 
elication  to  shew  the  sufficiency  of  the  grounds 
[  appealing.  McQueen  v.  McQtmn,  2  Chy. 
iamb.  417.— Taylor,  Secretary.     But, 

Beld,  overruling  the  last  case,  that  besides  ac- 

nting  for  the  delay,  it  is  necessary  that  the 

rty  ajipealing  should  make  out  a  primfl,  facie 

for  appeal.      Dickson   v.    Avery,    3   Chy. 

uib.  222.— Strong. 

bn  a  motion  for  leave  to  appe.al  after  the  lapse 
ihe  time  limited  for  that  purpose,  reasonable 
!  probable  grounds  must  lie  shewn  by  the 
'avits.  It  is  not  sufficient  merely  to  state 
Igiounds  of  the  proposed  appeal  in  the  notice. 
']livimere\.  Armstrong,  Armstrom/  v.  Deedes, 
\l  N.  S.  .SG3.— Chy.  Chamb.— Taylor,  Referee. 

(Ithough  a  party  may  appeal  from  the  master's 
at  any  time  after  it  is  signed,  he  cannot 
fcusidered  guilty  of  laches  in  proceeding  to 
lal  until  the  expiration  of  the  time  within 
1  he  may  appeal  as  of  right,  viz.,  fourteen 
i after  the  tiling  of  the  rejjort.  Caitse  v. 
i/kiw,  G  P.  R.  201.— Chy.  Chamb.— Proud- 
Ion  appeal  from  the  Referee. 

kve  granted  to  appeal  after  the  expiration 
» fourteen  days,  it  being  considered  that  the 
\  in  appealing  was  sufficiently  accounted 
jnd  that  a  prima  facie  ground  of  appeal  was 

Jere,  on  a  reference  granted  at  the  instance 
Inrchaser  under  a  decree,  the  master  had 
Ihim  entitled  to  a  less  sum  by  way  of  com- 
\ion  for  delay,  &c. ,  than  the  evidence  ap- 
I  at  a  subsequent  stage  of  the  proceedings 
|e  warranted,  and  he  applied  for  further 
Vter  an  interval  of  eleven  months,  the 
refused  the  application  on  the  ground  of 
',  Dudley  v.  Herczy,  3  Chy.  Chamb.  81.  — 
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The  motion  for  leave  to  appeal  after  the  time 
has  expired,  need  not  be  made  before  a  judge. 
Jiusstl  V.  Britcken,  3  Chy.  Chamb.  488.— Taylor, 
Jie/eree. 

In  proceeding  before  the  master  a  warrant  was 
issueil  during  long  vacation  for  the  defendant  to 
bring  in  accounts,  which  the  master  having  ruled 
was  regular,  an  attachment  thereupon  was  issued 
to  compel  the  necessary  production,  and  to  escape 
the  attachment  the  defendant  did  produce  the 
retpiired  papers  : — Held,  that  it  was  too  late  for 
the  defendant  afterwards  to  appeal  against  the 
master's  ruling.     Mitchell  v.  Mitchell,  22  Chy.  23. 

When  a  party  desires  to  appeal  from  the  ruling 
of  the  master,  it  is  incumbent  on  him  to  do  so 
within  fourteen  days,  the  time  given  for  appeal- 
ing from  a  report,  although  no  time  is  limited  for 
appealing  from  a  ruling  of  the  master,  as  unless 
he  does  appeal  within  that  time  unnecessary  ex- 
pense may  be  incurred  in  taking  proceedings 
under  sucli  ruling.     lb. 

See  .Tackxon  v.  Gardner,  15  Chy.  425  ;  2  Chy. 
Chamb.  385,  p.  2948. 


•ppeal  was  allowed  after  an  interval  of 
Itu  (the  long  vacation  intervening)  when 
Vats  of  justice  warranted  it     Chard  v. 
3  Chy.  Chamb.  120.— Chy. 


(d)  Costs. 

The  report  settled  the  priorities  of  encum- 
brancers as  they  appeared,  without  determining 
whether  the  prior  one  had  not  lost  his  right  in 
consequence  of  his  conduct,  leaving  it  to  the 
party  aggrieved  to  have  the  report  set  right  on 
appeal.  The  court  gave  the  appellants  their 
costs  of  appeal.  Iluntimjdon  v.  Van  Brockin,  8 
Chy.  421. 

Where,  on  an  appeal,  some  objections  are 
allowed  with  costs  and  some  disallowed  with 
costs,  the  appellants  are  entitled  to  all  the  costs 
of  the  appeal  that  are  exclusively  .applicable  to 
the  objections  allowed,  and  to  a  share  of  those 
costs  common  to  all  the  objections  according  to, 
not  the  mere  number  of  the  objections  as  stated 
in  the  notice,  but  to  the  really  distinct  grounds 
of  appeal.  The  same  rule  applies  to  the  respon- 
dent's costs.  Bank  of  Montreal  v.  liyan,  13 
Chy.  204. 

Where  an  appeal  from  the  report  of  the  master 
in  a  foreclosure  suit  failed  on  the  main  point  and 
succeeded  only  in  respect  of  a  small  sum,  the 
court  gave  the  respondents  the  costs  of  appeal. 
Browmee  v.  Cunningham,  13  Chy.  586. 

Wliere  it  was  considered  that  the  finding  was 
a  fit  subject  for  discussion,  the  cou-'t  dismissed 
an  appeal  without  costs.  Secord  v.  Terryberry, 
14  Cfhy.  172. 

Where  an  appeal  was  dismissed  on  a  ground 
raised  for  the  hrst  time  on  the  appeal,  and  not 
taken  in  the  master's  office,  the  court  refused 
costs.     Reward  v.  Wolfenden,  14  Chy.  188. 

The  plaintiff  appealed  from  the  report  of  the 
master,  stating  eleven  objections  thereto.  On 
the  argument  he  abandoned  one,  two  were  found 
in  his  favour,  and  the  remaining  eight  were 
decided  against  him,  but  they  embraced  only 
four  distinct  questions.  Under  the  circum- 
stances, the  court,  instead  of  giving  one  set  of 
costs  to  the  plaintiff  and  another  to  the  defen- 
dant, directed  the  costs  of  the  appeal  generally 
to  be  taxed  to  the  defendants,  deducting  there- 


'M^i 


i  ;,i 


2963 


PRACTICE  IN  EQUITY. 


from  one-fourth  in  respect  of  the  partial  Buccess 
of  the  plaintiflF.  FenjUkon  v.  Frotitenae,  21 
Chy.  188. 

Where  executors  have  appealed,  infants  in  the 
same  interest  need  not  appear,  and  will  not  be 
allowed  costs  if  they  do.  In  such  a  case  where 
they  had  appeared  and  contested,  the  guardian 
was  allowed  only  an  attending  fee  without  hrief. 
McLaren  v.  Cuvinhs,  2  Chy.  Chamb.  124. — Van- 
Koughnet. 

Spragge,  V.  C. ,  on  a  petition,  made  an  order 
referring  it  back  to  tlie  master  to  tax  the  costs 
of  each  executor  of  an  appeal  dismissed  with 
costs,  where  tlie  master  had  refused  to  tax  any 
but  the  costs  of  one  executor,  the  executors 
having  severed  in  their  defence.  Stinaon  v. 
Martin,  2  Chy.  Chamb.  8fi. — Spragge. 


(e)  Other  Cases. 

Under  the  order  abolishing  exceptions  to  the 
master's  report,  the  appellant  stands  as  under 
the  old  practice  he  would  liave  done  before  tlie 
master  on  bringing  in  objections,  and  with  that 
single  restriction  the  M'liole  case  is  open  to  him 
on  the  appeal.    Davidson  v.  Thirkell,  .S  Chy.  330. 

The  master's  report  is  prima  facie  evidence 
of  what  it  contains,  unless  appealed  from.  No 
motion  founded  on  such  report  can  be  enter- 
tained while  the  appeal  is  unheard.  Nicfivk  v. 
McDonald,  C  Chy.  594. 

Upon  an  appeal  the  court,  instead  of  referring 
the  case  back  to  the  master,  or  directing  a  re- 
argument,  considering  the  great  delay  and  ex- 
pense to  which  the  parties  had  been  already 
subjected,  undertook  the  settlement  of  the  ac- 
count, and  made  an  order  varying  the  finding  of 
the  master  to  suit  the  true  state  of  the  accounts 
between  the  parties,  so  far  as  the  evidence  would 
«nable  them  to  do  so.  Saunders  v.  Christie,  7 
Chy.  149. 

After  the  advertisement  of  sale,  it  was  dis- 
covered that  the  report  had  omitted  to  include 
two  items  of  interest.  Esten,  V.  C. ,  held  there 
was  no  necessity  for  appointing  a  new  day  for 
payment ;  and  referred  it  to  the  master  to  take  a 
fresh  account  of  plaintiff's  claim,  and  to  amend 
his  report ;  and  leave  was  given  to  fix  a  new  up- 
set price  and  to  postpone  the  sale  if  necessary. 
Bessey  v.  Graham,  9  L.  J.  82. — Chy.  Chamb. — 
Esten. 

Where  the  correction  to  be  made  in  the  mas- 
ter's finding  is  simple,  the  alteration  can  be  made 
by  the  order  drawn  up  on  the  appeal,  without  a 
reference  back.     Teeter  v.  St.  John,  10  Chy.  85. 

It  is  not  necessary  to  state  in  the  notice  of 
motion,  the  points  on  which  the  par^y  desires  to 
appeal ;  provided  they  appear  in  the  pfipers  filed 
in  support  thereof.  Romanes  v.  Herns,  2  Chy. 
Chamb.  363.— Mowat. 

The  proper  mode  of  appealing  from  the  master's 
certificate  of  taxation  is  by  motion  and  not  by 
petition.    In  re  Ponton,  15  Chy.  355. 

Where  the  judgment  on  an  appeal  from  the 
report  enunciates  a  principle  ^vhich  is  applicable 
to  other  parties  and  other  points,  the  master 
should  80  apply  it  in  the  further  prosecution  of 
the  reference.   Dmison  v.  Denison,  17  Chy.  360. 


On  an  appeal  against  the  report  of  the  nia,i^ 
by  a  married  woman  and  her  husband,  defjj. 
dants  in  the  suit,  it  is  not  necessary  that  the 
married  woman  should  have  a  next  friend ;  juck 
case  differing  from  an  application  ))y  a  raurried 
woman  alone.     Hancock  v.  Mellroij,  ISCIiy.  209 

An  objection  to  the  Statute  of   Limitatidnj  I 
cannot  bo  made   by   an  appellant  against  the 
master's  report  without  liaviiig  l)een  talcen  liefotj  I 
the  master.     liriijham  v.  Smith,    18  VA\y.  224. 

In  an  order  made  on  appeal  from  a  master')  I 
report,  the  grounds  of  appeal  should  1)0  rn  itt^l 
Downey  v.  Bonf,  6  P.  K.  89.— Chy.  ('lianih-l| 
Blake. 


7.  Appeal  from  Secretary  or  liefinrc. 

A  party  cannot  use  afiiilavits  not  used  kfort  I 
the  secretary,  or  make  a  new  case  on  an  .iiii«l; 
nor  will  the  court  entertain  a  motion  to  reinstate  I 
a  bill  based  on  groimds  which  miglit  liave  1 
shewn  in  resisting  a  motion  to  dismiss,  i  I 
solicitor  should  not  treat  with  a  party  to  a  caiiw  I 
in  the  absence  of  the  solicitor  of  such  iKirtv.  1 
Bank  of  Montreal  v.  Wilson,  2  Chy.  Chanih.  u';,  | 
•  — VanKoughnet. 

On  an  appeal  from  the  referee  the  case  will  It  I 
confined  strictly  to  that  made  on  the  nrigiaall 
motion,  and  only  such  pleadings  or  other  ildcu-l 
ments  as  were  then  read  can  be  used.  Tk\ 
court  will  inform  itself  of  what  these  were, 
take  notice  of  its  own  records  and  proceeilinal 
when  necessary.  When  a  question  arose  as  tol 
what  pleadings  had  been  read  on  a  niotinn,  t!«| 
court  sent  for  the  referee's  notes,  and  was  guiilajl 
by  them.  Perrinv.  Perrin,  3  Chy.  Chamli.  43!,f 
—Spragge. 

See  Oarforth  v.  Cairns,  9  K  J.   N,  8.  212,  al 
2986.  ■ 
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IX.  JuDOE  OR  Referee  in  Chambers, 

The  court  held  that  whatever  applications  tii 
undrr  the  new  orders,  be  made  in  ehaniben 
must  be  so  made.     Moffatt  v.  Ruddle,  4  Chy, 

The  judge  in  chambers  granted  an  applicatiii 
for  a  commission  de  lunatico  infiuireiidn ;  thj 
orders  of  June,  1853,  giving  to  him  authoritylj 
act  in  such  a  matter.     Re  Stuart,  4  Cliy.  44. 

A  judge  setting  in  chambers  pursuant  to tM 
orders  of  1853,  is  authorized  to  grant  a  writ  1 
habeas  corpus.     Re  Paton,  4  Chy.  147. 

A  judge  in  chambers  has  a  discretion  tn  refiJ 
to  adjourn  any  matter  to  be   heard  in  coi 
iValsh  V.  De  Blaquiere,  12  Chy.  107. 

When  a  party  moving  desires  to  have  hit  a 
plication  heard  before  a  judge,  it  does  notentil 
him  to  have  it  heard  at  a  future  day,  hut  it  n 
be  heard  at  once.    Lachlan  v.  Rei/noUh,  MoM 
Wmidell,  2  Chy.  Chamb.  454.— Taylor,  Secrdaf 

The  court  will  not  encourage  the  hearinjl 
motions  before  a  judge,  where  the  object  of  J 
80  is  obviously  to  gain  time  after  it  haa  been  j 
fused  by  the  secretary.     lb. 

The  court  will  not  relieve  a  party  againit  ( 
effect  of  one  lapse  of  time  to  enahie  biin| 
set  up  another  lapse  of  time  against  credit^ 
Where,  therefore,  a  party  applied  forlMW' 
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ff-hamh.  355. --Spragge 

T|  ™  "" -n'rown  up 
r"'  residence,  and  i, 
J  «  a  resuknt  there.  1 
IChamh.  80. -Taylor,  Sec 

fcr°^"'''"°»l>ad 
*•   n  to  commit  for  no: 

tu  '"■''*f «  office, 
l«l  be  ween  the  service 

■jl»ch  was  Good  Fn^a 
j^ers  office  had  been  i 

t  '^'"'''''  2  dy.  Cham 
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-peal  after  the  time  for  appealing,  (or  for  giv- 
LiTnotice  tliereof)  had  expired,  in  order  to  en- 
liible  him  t"  sot  up  the  Statute  of  Limitation!! 
Iiffainst  certain  creilitors  claims,  the  court  refused 
Ithe  appli'^'itii""-  Bt'ujham  v.  Smith,  3  Chy. 
Ichanil).  313. -Taylor,  Referee. 

I'mler  order  562  the  referee  will  order  such 
Imatters  imly  as  can  regularly  be  brought  on 
Ibefiire  hi""  '"  chambers  to  bo  heard  before  a 
Kniik-e  if  lie  think  proper.  Lnpp  v.  Lapp,  3 
ICby.  Chaiiil).  '.'34.— Taylor,  Referee. 

One  H.  tiled  a  bill  for  redemption,  which  was 
ligmissed  with  costs.  H.  remained  in  possession, 
111  901111'  tiiiii!  afterwards,  in  a  suit  to  wind  np  a 
jitneraliip,  on  a  motion  for  an  order  requiring 
J  ti)  attorn  to  the  receiver,  it  was  referre<l  to 
ilie  master  to  ascertain  whether  he  held  .as  tenant 
I WM  in  ]ins9essi(m  as  mortgagor  and  still  en- 
itled  to  reiluein,  and  a  day  appointed  for  that 
(irpose.  Oil  motion  before  the  referee  to  set 
liile  tiiis  order,  the  referee  made  an  order  refer- 
jni;  tlic  matter  again  to  the  master.  On  appeal 
h8  order  was  set  aside,  for  the  reason  that  it 
J  not  within  the  jurisdiction  of  the  referee  to 
Wer  a  reference  to  a  master  to  ascertain  such  a 
Ljtion,  andtlie  original  order  was  also  rescinded 
[the  same  reaton.  Brown  v  Dolhird,  9  L.  J. 
_j^  313— Spragge,  on  appeal  from  Holmested, 

|a  motion  which  is   strictly  and  properly  a 

urt  motion,  will  not  1      taken  in  chambers  by 

I  conaent  of  parties.     A  motion  so  made  in 

mbers    was    refused,     but     without    costs. 

iimpfim  V.  Freeman,  4  Chy.  Cliamb.  1.     Tay- 

|r,  H^jhr,: 

lee  Diidli-y  V.  Berczt/,  2  Chy.  Jhaiub.  460,  p. 


X.  Motions. 

1.    Xotice  of  Motion, 

(a)  Seroice. 

liere  must  bo  two  clear  days  between  the 
lice  of  a  notice  and  the  day  for  hearing  the 
lion,  aiul  in  the  computation  thereof,  Sunday 
Dt  to  be  reckoned.  In  re  Crooks  et  al.,  1 
.  Cbaml).  304.  —  VanKoughnet,  overruling 
!;;«(  V.  Houh'ruon.     lb..  213. 

;v  Lountry  solicitor,  employed  McN.  and 
I  Ills  booked  Chancery  agents  in  Toronto. 
ieiii!;  the  one  who  conducted  the  Chancery 
(less  if  the  firm.  McN.  antl  H.  dissolved 
^icrsliip ; — Held,  that  a  notice  served  upon  a 
^intlie  office  of  McN.,  after  the  dissolution 
jrnt  ;i  good  service  upon  D.     Hind  v.  Little, 

.  (.'liamb.  355. — Spnigge. 

i  service  on  a  grown  up  person  must  be  at 
liiant'a  residence,  and  such  person  served 
I  he  a  resident  there.  Elliott  v.  Beard,  '2 
IClwrnb.  80. — Taylor,  Secretari/. 

pre  notice  of  motion  had  been  given  of  an 
lation  to  commit  for  not  bringing  in  ac- 
I  in  the  master's  office,  and  four  days  in- 
tees^^Bed  between  the  service  and  the  motion, 
1  which  was  Good  Friday,  during  which 
wter's  office  had  been  closed,  the  secre- 
Klttsed  the  application  without  costs. 
H  OoM,  2  Chy.  Chamb.  236.— Taylor, 


A  party  appearing  to  aak  costs  on  a  notice 
irregularly  served  does  not  thereby  waive  the 
irregularity.    Fifiken  v.  Smith,  3  Chy.  Chamb.  74. 

When  a  party  unnecessarily  served  with  a 
notice  of  motion  appears  thereon,  he  will  be 
allowed  his  costs.  Robertson  v.  Grant,  3  Chy. 
Chamb.  331.— Strong. 

Where  a  notice  of  motion  was  served  after  four 
o'clock,  an4  service  was  admitted  as  of  that  day, 
no  objection  having  been  taken  until  the  motion 
was  moved  in  chambers  : — Held,  that  the  ad- 
mission of  service  precluded  the  party  served 
from  raising  the  objection.  Held,  also,  that 
when  the  motion  is  for  a  l)etter  affidavit  on  pro- 
duction, two  days  notice  is  sutficient.  Alexander 
V.  natson,  13  L.  J.  N.  S.  224.  -Chy.  Chamb.— 
Stephens,  Referee. 


(b)  Other  Cases. 

Where  after  notice  of  motion,  under  the  33rd 
order  of  May,  1850,  is  served,  and  before  the 
motion  day,  the  answer  is  tiled,  the  plaintiff  is 
entitled  to  his  costs  of  the  motion.  A  non. ,  1 
Chy.  423. 

Costs  of  motion  may  bo  given,  though  not 
asked  for  by  the  notice.  Sanders  v.  Christie,  1 
Chy.  137. 

When)  a  notice  of  motion  had  been  given  for 
Gooil  Friday,  the  court  refused  to  entertain  the 
motion  at  the  next  sitting.  Fitzijerald  v.  Phillips, 
3  Chy.  535. 

A  notice  of  motion  given  for  a  day  which  is 
not  a  regular  court  day,  unless  leave  of  tlie  court 
be  obtained  for  that  purpose,  is  a  void  proceed- 
ing, and  the  party  served  need  not  attend 
thereon.    Stevenson  v.  Huffman,  4  Chy.  318. 

Where  an  injunction  is  granted  to  a  particular 
day,  which  is  not  a  motion  day,  and  the  writ  is 
served,  together  with  a  notice  of  motion  for  that 
day  to  extend  tlie  injnnction,  the  notice  is  ii»t 
irregular,  though  it  omit  to  mention  that  such 
notice  is  given  by  leave  of  the  court.  Johnson 
V.  Cass,  11  Chy.  117. 

When  in  a  notice  of  motion  an  order  is  applied 
for  in  the  alternative,  in  the  following  words, 
"for  such  other  order  as  shall  seem  just,"  the 
court  will  not  make  an  order  specifically  distinct 
from  that  asked  for.  Graham  v.  Chalmers,  2 
L.  J.  N.  S.  269.— Chy.  Chamb. —VanKoughnet. 

A  party  upon  whom  a  notice  of  motion  has 
been  served  is  not  precluded  from  appearing  on 
the  return  day  and  claiming  his  costs  of  an  aban- 
doned motion,  notwithstanding  notice  of  coun- 
termand served,  unless  the  jiarty  serving  the 
notice  or  countermand  oflfers,  at  the  time  of 
service,  to  pay  any  costs  the  other  may  have 
incurred  in  preparing  to  answer  the  motion. 
Ross  V.  Robertson,  2  L.  J.  N.  S.  331.— Ohy. 
Chamb. — Taylor,  Secretary. 

The  next  friend  was  termed  a  plaintiflf  in  the 
notice  of  motion  : — Held,  that  the  misdescription 
was  not  such  as  to  mislead,  and  that  therefore 
the  motion  ought  not  to  fail  upon  that  ground. 
VanWinkle  v.  Chaplin,  3  L.  J.  N.  S.  44— Chy. 
Chamb. — Taylor,  Secretary. 

Per  Esten,  V.C. — Affidavits  cannot  be  used  on 
a  motion,  where  no  intention  to  read  affidavits 
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thereon  is  ineiitioneil  in  the  notice  of  motion. 
FarUh  v.  MaHijn,  1  Cliy.  300. 

In  giving  notice  of  motion  and  that  tlie  party 
moving  will  read  certain  aHidavita,  if  the  same 
are  filed  at  any  time  before  the  date  of  the  notice 
the  notice  niuiit  Htate  the  day  of  the  tiling 
thereof,  otherwise  the  athdavita  cannot  be  used 
on  tlie  motion.     Fi'astr  v.  Frntiei;  13  Chy.  183. 

The  court  will,  in  a  proper  case,  giynt  leave  to 
serve  short  notice  of  motion  out  of  the  jurisdic- 
tion III  re  Balicuek,  Moure  v.  (Juulil,  1  Chy. 
Chamb.  233. — tSpnigge. 

After  a  lengthy  period  has  elapsed  since  the 
day  appointed  for  payment,  it  is  necessary  to 
give  notice  of  tlic  motion  for  an  order  of  fore- 
closure. KirclKiffiT  v.  Stiiffuril,  2  Chy.  Chamb. 
52. — Taylor,  Sicrefdri/. 

Where  .an  affiilavit  refers  to  a  document,  an<l 
notice  of  reading  such  aHidavit  is  given,  the 
document  (in  this  case  the  endorsement  on  the 
office-copy  of  a  bill)  may  l)e  read  without  special 
reference  to  it  in  the  notice.  Juhnnon  v.  Anh- 
hriilije,  2  Chy.  Chandj.  251. — Taylor,  Secretary. 

It  is  no  objection  to  a  motion  made  by  leave  of 
a  judge  that  tlie  name  of  tiio  judge  granting  leave 
is  not  given  in  the  notice  of  motion.  Lbiihay 
Petroleum  Co.  v.  Ilurd,  2  Chy.  Chamb.  387.— 
Taylor,  Secretary. 

A  notice  of  motion  referring  to  an  affidavit 
should  state  the  day  on  whicli  it  was  filed.  Mv- 
Martin  v.  Dartufll,  2  Chy.  Chamb.  322.— Taylor, 

Secretary. 

Notice  of  motion  need  not  be  endorsed  with 
the  name  and  address  of  the  party  taking  the 
procee<ling.  Canipliell  v.  Tucker,  7  P.  R.  135. — 
Chy.  Chamb. — Stephens,  Referee. 

See,  also,  Harris  v.  Myers,  16  Chy.  117. 


2.  Other  Cases. 

AVhere  a  party  moves  in  court  for  what  should 
properly  be  moved  for  in  chambers,  the  court 
will  not  allow  the  party  so  moving  any  costs  of 
the  application,  even  if  the  motion  be  granted. 
Murney  v.  Courtney,  10  Chy.  52. 

Non-payment  of  the  untaxed  costs  of  an  un- 
successful application  in  a  former  suit  is  no  bar 
to  a  motion  for  a  like  purpose  in  another  suit  be- 
tween the  same  parties.  Erie  and  Niaijara  Rail- 
tvay  Co.  V.  Gait,  15  Chy.  507. 

Where  an  application  has  been  refused  with 
costs,  and  a  motion  is  made  for  leave  to  make  a 
new  application  of  the  same  nature  on  further 
evidence,  the  new  evidence  must  be  produced, 
and  the  costs  of  the  former  application  paid. 
Anon.,  1  Chy.  Chamb.  196. — VanKoughnet. 

Where  a  party  moving  is  not  in  a  position  to 
sustain  his  motion,  the  court  will  not  grant  aji 
enlargement  so  as  to  enable  him  to  place  himself 
in  a  position  to  sustain  it ;  the  motion  must 
lapse.  Rultan  v.  Smith,  I  Chy.  Chamb.  286.— 
Spragge. 

'  It  was  held  that  a  motion  to  correct  a  clerical 
error  in  a  report  should  be  on  notice,  unless  on 
consent  of  all  parties.  Simpaoii  v.  Ottawa,  2 
Chy.  Chamb.  12.— Mowat. 


A  motion  to  read  the  depo8iti(m  takuii  in^. 
other  cause  between  other  parties  nuist  he  miy, 
on  notice.  A  motion  for  such  an  order  mailt  „ 
parte  was  refused.  Dunlo/t  v.  The  ('(jriini-HH,. 
of  York,  2  Chy.  Chamb.  417.— Taylor,  Seo-dm 
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XI.    CONHOMDATIOX  OV   Suil'.S. 

The  court  cannot  order  the  decrees  nf  tin; 
original  suits  to  l>o  consolidated.  Jin  n  t 
Kinynmitl,  1  O.  S.  221>.— Cliy. 

By  a  decree  made  in  DeBlaciuieiv 
strong,  it  was  ordered  that  that  suit  Ik 
dated  with  the  suit  of  Armstrong  c 
One  of  the  parties  had  a  difTerent 
each  suit : — Held,  that  the  subseijueiit  imiieti!^ 
mgs  must  be  carried  on  in  DeUhvijuiure  r.  .Arm- 
strong, the  siut  in  which  the  decree  hhs  ina,l,, 
and  that  the  solicitor  in  that  suit  was  tliu  prute 
solicitor  to  be  served  with  notice  of  f iirther  iifi 
ceeilings,  and  not  the  solicitor  in  tlic  suit 
Armstrong  v.  Deedes,  the  consolidiition  \m 
held  to  operate  as  a  stay  of  proceedings  in  tlm 
suit.  De/ilaiiuiere  v.  A  rnistromj  ~A  mi.iim.ij 
Deedes,  6  P.K.  122.-  Chy.  Chamb.— HoIumW,] 
Referee,  Strong. 

A  bill  having  been  filed  by  one  of  tliu  oestnil 
que  trust  of  a  settlement  to  enforce  tliu  triiitil 
defendant  denied  that  the  plaintitf  liiid  aiivinJ 
terest  under  the  settlement.     Thereinion, lijtj 
advice  of  counsel,  a  bil!  vis  filed  for  the  j 
purpose   by   another   of  the   cestuis  (|Ue  tn 
against  whom  the  objecti(m  did  not  !i|)|ily,  a 
he  being  an  infant,  the  plaintiff  in  the  lirstsid 
was  named  as  his  next  friend.     Both  siiitj  pii] 
ceeded  to  a  hearing,  when  the  court  consolidaid 
them,  making  one  decree  as  prayed,  ami  giva 
the  plainti£f  in  the  second  suit  his  costs.  if« 
bur(jh  V.  Fitzijerald,  13  Chy.  380. 


XII.  RioHT  xo  Pkoceed  at  Law  and  in  Kgic 

1.   Election. 

A  defendant  having  allowed  pLaintifl'  tfl  [ 
ceed  with  his  suit  in  this  court  as  well.tsatli 
for  the  same  object,  afterwards  apijht'd  : 
order  on  plaintifi'  to  elect  in  whicli  court  he  wtd 
proceed.  The  court  granted  the  order,  Imtilii 
ted  defendant  to  pay  so  mucli  of  tlie  costs  a 
as  had  been  incurred  after  defendant  te 
aware  that  the  relief  sought  in  both  siiiti^ 
the  same.     Auisman  v.  Montijoinenj,  5Ch_v. ' 

A  defendant  at  law  filed  a  bill  to  rejin 
proceedings,  alleging  as  grounds  fur  relief  fij 
which,  if  properly  ^deaded,  would  have  aW 
a  good  defence  at  law.  The  court,  witi 
enquiring  as  to  the  merits  of  the  case,  li 
the  biU.     Morrison  v.  McLean,  7  Chy.  16'. 

An  injunction  to  stay  proceedings  on  and 
cution  at  law  was  refused,  where  it  wm  irf 
that  the  facts  upon  which  the  right  to  tiKj 
function  was  founded  had  been  raised  as  aikff 
to  the  action  by  way  of  equitable  plea, 
V.  Cameron,  9  Chy.  297. 

A  ^cfendant  at  law  pleading  a  plea  i 
meut,  jnd  either  failing  or  neglecting  to  ei 
lish  the  plea,  cannot  afterwards  set  up  the  j 
facts  aa  a  defence  to  a  bill  in  equity  to  ei^ 
payment  of  the  judgment  at  law.    Carl 
Commercial  Bank  of  Canada,  2  E.  4  A.  IIIJ 


J  ail  equitable  defence 

I  ami  adjudicated  upon 
Ibereviewed  in  this  cc 

I  when  the  defence  is  i 
I ''"' ju'lgment  theref 

Tiefeapartyhadaclea 
r  equit.es.  to  set  ther 
f  defence  to  an  action 

[co«rtandl,ymi,t,,ke 
[egaldeence  only,  upon 
■" -neiii,  reversing  th 
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An  action  (it  law  having  been  brmight  upon  a 
miMorv  notO'  ''"'^  itefendant  having  pleaded 


jromiMory 


P'""^j»l^a,l  been  given,  as  collatoral  security  for 
ther  (l«l)t.  which  had  Iwcn  i)aiil,  hut  adduced 

•""  .jiluiicc  to  establish  this  fact,  was  held  pre- 
1.1  ;..  11  suit  afterwards   instituted   in  the 


^e  of  the 
my  pay 


I  led  i'>  "■  "'"*  afterwards  instituted 
j!"'  t  „f  Cliaiicery  to  enforce  the  charg 
Unieat  atfiinst  lands   from  shewnig  ii  . 

Bent  [irior  to  the  time  of  plea  pleaded.     [  listen, 
V,  C.,dis3.J    il>- 

,  defendant  is  not  entitled  to  an  order  calling 

!  plaiatifif  to  elent  whether  he  will  pro- 

1  in  this  court  or  at  law,  until  after  he  lias 


i«,w,n  tiie  plaiatifif  to  elent  whether  he  will  pro 

Img'weieil  tiie  bill  ;  and  a  demurrer  is  not  such  a 

IprdCtitMii 

'^""l  Chy.Chamb.  .-W. -Blake. 

an  interpleader  issue  at  law 

lii  tiled  his  biii  for  relief  in  this  court  while 

is  not  bound  to  elect. 


iiig  as  will  entitle  defendant  to  the  order. 
Ve.ileni  ii.  "'•   t'«.   V.    Denjanliiis  Canal 


ICu., 

Tiie  plaintiff  ii 
laving 


,e  interpleader  is  pending,  is  not  bound  to  elec 
'fLeMV.  Ihatij,  1  Chy.  Cliamb.  84.— Esten. 

Pefendints  sued  at  law  and  in  this  court  for 
he  same  matters,  are  entitled,  on  filing  their 
nswer,  to  obtain  an  order  against  plaintiff  to 
ilect,  oil  ppiecipo,  and  it  is  not  necessary  that 
I  the  (lefeiiilants  should  apply  for  such  order. 
he  motion  to  discharge  such  onler  should  be 
(Vide  in  chambers  ;  if  made  in  court  it  will  be 
ijfused  or  referred  to  chambers,  and  the  costs 
'  the  ilay  given  to  defendants.  The  court  in 
.  (lijcretioii  will  allow  both  suits  to  proceed 
■Iv  when  the  proceedings  at  law  are  ancillary 
t  those  in  eiiuity.  Winter  v.  Hamburgh,  1  Chy. 
haiiil).  123.— Spragge. 

1  A.  &  B.  were  plaintiffs  in  an  action  at  law 
(recover  from  defendants  therein,  an  iron  manu- 
ictiiring  company,  a  demand  for  goods  sold, 
loiieys  paid  and  advanced,  &c.  A.  having 
*;oiue  embarrassed,  assigned  his  estate  and 
Kcts  for  the  benefit  of  nis  creditors,  and  he 
Cd  his  trustees  subsequently  filed  a  bill  against 
^e  same  defendants,  praying  an  account  of  cer- 
iii  partnership  dealings  between  A.  and  defen- 
ints,  who  had  been  carrying  on  the  same  kind 
[business  as  the  Company.  From  the  pleadings 
I  both  suits  it  appeared  that  A.  had  been  a 
ttner  with  defendants  as  iron  founders  ;  and 
it  A.  &  B.  were  creditor'*  of  the  defendants, 
so  carried  on  iron  works,  involving  in 
ict  the  allegation  that  there  were  two  con- 
ns carrying  on  similar  business,  and  that  be 
» a  partner  in  one  and  not  in  the  other. 
der  these  facts  one  of  the  defendants  hatl  ob- 
bed,  upon  pr.-ecipe,  the  common  order  to  elect 
Iwhich  court  the  plaintiffs  would  proceed, 
|ch  upon  motion  was  discharged  with  costs. 
nhkk  V.   Dickey,    1    Chy.    Chamb.    170 — 

\  an  equitable  defence  be  properly  raised  at 
,  and  adjudicated  upon,  the  adjudication  can- 
I  be  reviewed  in  this  court;  but  it  is  other- 
t  when  the  defence  is  not  properly  raised  at 
I  and  judgment  therefore  passes  against  it. 
ii(?  V.  The  Gore  District  Mutual  Fire  Ins.  Co. 
|hy.  137. 

[here  a  party  had  a  clear  right,  in  regard  to 
W  equities,  to  set  them  up  by  way  of  equi- 
je  defence  to  an  action  at  law,  or  to  come  to 
Icoiitt,  and  by  mistake  pleaded  them  at  law 
legal  defence  only,  upon  which  he  necessarily 
-Held,  reversing  the  decree  of  Mowat, 


V.C.,  that  this  did  not  form  any  bar  to  relief  on 
the  same  grounds  in  this  court.  Arnold  v.  AUi' 
nor,  K;  Chy.  213;  15  Chy.  IMr^. 

Where  in  a  suit  at  law  either  party  Hies  an 
e<putable  pleading  at  any  stage  of  the  suit,  and 
the  judgment  of  the  court  is  given  tliurcon, 
neither  party  will  be  allowed  afterwards  to  tile  a 
bill  in  respect  of  the  same  matter  on  tiio  ground 
that  the  same  had  l)een  insulhciently  pleaduil  iu 
the  action  at  law.  Accordingly,  where  the  ec|ui- 
tablo  pleading  in  (]Ucstion  was  l)y  way  of  rebut- 
ter : — Held,  that  tiio  judgment  at  law  was  c(m- 
slusive.     CnM  v.  I'nrHonx,  18  ('hy.  (»74. 

[See  29  &  30  Vict.  c.  42,  8.  3.] 

The  bill  in  this  case  alleged  that  under  a  yearly 
cngageniont  tiie  plaintiff  agreed  to  discharge  the 
duties  of  deputy  sherill'  for  the  defeiKJant,  for 
which  he  was  to  be  compensated  by  a  ])roportioa 
of  the  fees  payable  on  certain  services  performed 
by  the  sheriff :  that  shr)rtly  before  the  expiration 
of  the  second  year  the  defendant  discharged  tho 
plaintiff,  and,  as  alleged,  refused  to  account  to 
the  plaintitt"  for  liis  portion  of  tho  fees  ;  where- 
upon the  plaintiff  tiled  his  bill,  claiming  tliat  he 
Wivs  entitled  to  share  in  the  fees  for  tiiree  years, 
that  the  items  upon  which  lie  .vas  entitled  to  a 
share  of  the  fees  numbered  over  one  thousand, 
and  that  he  had  no  means  of  she\ving  the  amount 
due  him  except  by  a  discovery  from  the  defen- 
dant, and  praying  an  account  and  relief  con- 
sefiuent  thereon.  A  demurrer  thereto  for  want 
of  equity  was  overruled  ;  although  had  the  plain- 
tiff seen  fit  to  institute  proceedings  at  law  to  en- 
force payment  of  his  demand,  this  court  would 
not  have  withdrawn  it  from  that  jurisdiction  by 
granting  an  injunction  to  stay  proceedings.  Falla 
V.  Powdl,  20  Chy.  454. 


2.    Under  Administration  oj  Justice  Act,  1S73. 

The  Administration  of  Justice  Act,  1873  (36 
Vict.  c.  8,  O.,)  may  be  consiilered  as  a  legislative 
recognition  of  the  principle  which  has  always  pre- 
vailed in  this  court,  that  the  fitness  of  forum  is 
the  test  upon  the  question  whether  a  suit  brought 
in  this  court  should  be  retained  and  adjudicated 
upon  here  or  transferred  to  a  court  of  law.  Falls 
V.  Poicell,  20  Chy.  454. 

Since  the  passing  of  the  A.  J.  Act  of  1873,  this 
court  will  not,  at  the  instance  of  a  defendant  in  an 
action  at  law,  entertain  a  bill  to  restrain  such 
action,  on  the  ground  that  the  defendant  has  an 
equitable  defence  thereto ;  the  power  given  by 
that  act  to  the  common  law  courts  being  to  en- 
able them  to  do  complete  justice  between  the 
parties.    Kennedy  v.  Bown,  21  Chy.  95. 

Where  a  bill  is  filed  to  enforce  a  sale  of 
mortgaged  premises,  the  court,  under  the  A. 
J.  Act,  will,  in  addition  to  the  relief  formerly 
given,  grant  an  order  for  immediate  payment, 
on  which  a  writ  of  fieri  facias  may  at  once 
issue  ;  and  will  also  order  possession  to  be 
given  to  the  mortgagee,  charging  him  with  an 
occupation  rent.  And  where  a  mortgagee  was 
suing  at  law  on  the  covenant,  and  in  ejectment, 
and  was  also  proceeding  on  a  power  of  sale  in 
the  mortgage,  the  court  refused  to  interfere,  a.s 
complete  justice  could  be  done  iu  the  court  of 
law.  And,  in  like  manner,  where  an  action  had 
been  brought  by  a  second  mortgagee  to  recover 
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iiiiiiiiiiriiTriir  .,'■'■ 
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A  HuniliiM  of  ]iuri'liaH()  inoiioy,  iiftor  ]>ayiiujnt  nf 
tliu  limt  iiiortKii^ui',  tlic  cciirt  rcftiHuil  to  ruatrain 
Hiiuli  (u^tidii  lit  tlui  iiiNtaiic't!  of  tliu  niortgiiKor, 
itlthoiigli  it  will*  Hwoni  Hint  tlui  Ht^uonil  iiiort^upi 
liiitl  liL'i'ii  iilitaiiiol  liy  frikiiilaiiil  iiiiiluu  iiilliiuiici!, 
Thi  /iiij'iiidi  I. null  mill  I II  I'isl  lilt  lit  Cii.  V.  Hoiti- 
ton,  i.".'  i;iiy.  r.M. 

WIktc  in  nil  action  or  otluT  ))roi;uiiiIin/i{  »t  law 
the  court  or  jiiilgc  in  of  opinion  tliut  tliu  hiviiiu 
can  Ihj  more  convcniuiitly  dealt  with  in  Chan- 
cory,  and  thercfori;  orders  the  chumo  to  l>o  trans- 
ferred to  that  court,  the  court  or  jud)L,'e  bo 
tranftferrin>{  the  cause  cannot  reserve  further 
directions  or  costn,  or  direct  what  acuouiits  shall 
he  taken  ;  the  wlmle  matter  must  thenceforward 
Imj  tlealt  with  hy  the  ( 'ourt  of  'lancory.  I'uler- 
*'jii  V.  St  mill/,  '2'2  ( 'hy.  41.'{. 

\Vherc,  instead  of  transfcniii^',  the  court  of 
law  directs  accounts  to  he  taken  hy  an  otlicer  of 
the  ( 'oiirt  of  ( 'haiK^ery,  the  ollicer's  report  must 
be  tiled  with  the  ollicer  of  the  court  where  the 
]ilcaclingH  are  tiled  ;  and  appeals  from  the  reports 
are  to  he  heard,  and  liiial  decree  pronounced,  hy 
the  court  so  directiii),'  the  accounts.     Jh. 

A  suit  was  transferred  from  the  Queen's 
Bench  under  the  A.  J.  Act,  which,  on  nrguinent 
of  a  demurrer,  proved  to  he  defective  for  want 
of  the  assignee  in  insolvency  as  a  party,  there 
not  hcing  the  necessary  allegation  in  the  plain- 
tiff's pleadings  to  shew  that  the  right  of  action 
luul  re-vested  in  the  plaintitl' ;  the  court,  how- 
ever, directed  the  cause  to  stand  over  in  order 
to  make  the  necessary  allegation  in  the  pleadings 
or  to  aihl  the  assignee  as  a  defendant.  Ciiiiix 
V.  ll'iY*,,,,  •S.i  Chy  L'lr.. 

Uniler  the  28  Vict.  c.  17,  s.  S,  and  the  A.  J. 
Act,  (1873)  this  court  is  hound,  where  damai^es 
are  shewn  to  have  heen  sustained  hy  the  plaintitl', 
to  give  him  full  relief  in  any  suit  brought  before 
it,  by  directing  an  inijuiry  as  to  the  damages 
sustained  ;  And  the  court  is  not  at  liberty  to  send 
the  plaintilf  to  law  for  the  purpose  of  obtaining 
such  damages.      Slain  It;/  v.  I'l-rry,  2,3  Chy.  507. 

On  a  bill  tiled  by  a  judgment  creditor  with  ti. 
fa.  in  the  hands  of  the  sheriff,  the  court  restrained 
the  defendants  from  selling,  assigniiijtj,  or  other- 
wise disposing  of  a  mortgage  hehlliy  him,  created 
by  one  'f.  in  favour  of  one  .S.,  aiul  by  S.  assigned 
to  the  defendant.  For  the  purpose  of  obtaining 
a  lis  pendens  the  plaintiff  was  entitled  to  proceed 
in  ecjuity,  n()twith9tan<ling  the  provisions  of  the 
A.  J.  Act.  In  future,  however,  this  will  not  be 
the  ease,  as  during  the  last  session  power  was 
given  to  the  cominou  law  courts  to  grant  a  lis 
pendens.  Coclimne  v.  FnmkVm,  13  L.  J.  N.  8. 
91.— Chy. 

The  plaintiffs  had  obtained  a  verdict  at  law 
against  J.  D.  M. ,  and  a  rule  nisi  to  set  aside  the 
venlict  was  pending,  when  the  bill  in  this  suit 
was  tiled  on  behalf  of  all  the  creditors  of  J.  D. 
M.  to  impeach  a  transaction  whereby  S.  M.,  the 
wife  of  J.  D.  M.,  was  substituted  for  him  in  a 
contract  in  which  he  was  interested  with  one  A. 
M.  It  alleged  that  J.  1).  M.  wa.s  insolvent,  and 
that  he  had  niduced  A.  M.  to  admit  S .  M.  as  a 
partner  in  his  stead  for  the  purpose  of  defrauding 
the  plaiutitl's  in  the  recovery  of  their  debt  :  that 
A.  M.  afterwards  purchased  J.  D.  M.'s  interest, 
and  agreed  to  pay  .S.  M.  ?i<10,00()  therefor  (which 
sum  was  not  due  at  the  communcement  of  this 
suit)  :  that  S.  M.  was  merely  a  trustee  for  her 
husband  in  respect  of  this  agreement ;  and  the 
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bill  prayed  for  an  injunction  to  rofttrain  A  y 
frr»Mi  paying  the  $U),()(M)  to  eitlusr  of  the  ,|,,(j,, 
danti,  and  that  the  iiioia^y  might  be  a|>|i|ii.4. 
the  payment  of  their  debt.     A  demurn  r  turHu,,' 
of  ecpiity  was  allowed   by  I'roudfoot,  \'.  ( 
the  ground  that  the  A.  .1.  Act,  IHT.'I,  mi,, 
the  lilaiiitilis  to  |iiirHue  the  remedy  sini^jit  |,, 
the  bill  in  the  court  in  which  the  .i.  tii.n  ,|! 
]ieiiding.     On  appeal,  the  judgnioiit  Im'Ii.h  ^, 
atlirmed,  on   the  ground   that  the   )iii|  •^■■^ 
sustainable,  iw  the  moneys  coulil  not  lir  utt,i,i,t,| 
in  eiplity  ;  but     Held,   "that  the   A.  .1.  Act  |jv| 
no  application  :  that  sec.  .'{of  that   .Act  j.,  |^, 
missive  ;  and  that  a  defendant  may  eitlur  |i|,.j 
his  ei|uitable  defence  at  law,  or  take  |ii'<ji'ii'i||, . 
in  equity,   but   the    e(piitible   defeiiir  ujii.t  i''^ 
raised  before  judgment,  for  a  juilgiiiciit  ,it  U 
once  recovereil  against  him  will  be  uiiiiiiii.a,),, 
able  in  e(iuity.     I'er  Moss,  .1.  A.  — Mvin  n  (|„ 
Act  were  compulsory  it  would  not  ap]ily,  t(,r, 
party  would  Imj  bound  only  to  pleail  wliat  iiini,| 
be  necessary  to  meet  his  opponent's  v/am  ;  ;uiili,| 
to  eollat(Ta)  matters  not  impiestioM  in  tlio:n;ti,,j| 
the  jurisdiction  of  the  Court  <if  Clianceiv  wnullf 
remain  as  before.     St,    Mir/niil'.t  (.'iill(,i<'v   |/,, 
rlrkctul.,  1  App.  K.  iViO. 

For    decisions   at  law   on   this    sui>jLrt  >! 

"PRACTItE  AT  liAW,"  p.  2!»0(}. 


XIII.  DrRECTiNO  Issrr.  to  be  tuikd  at  Li 

A  bill  was  tiled  charging  defendant  ivitli  liaviul 
purchased  lands  as  plaintiff's  agent  aiiil  «itli!n| 
money,  and  praying  to  have  defend.uit  ikvliR^I 
trustee  of  the  lan(l  for  the  plaintilf.    The  (ii| 
dence  as  to  agency  or  lu)  agency  being  ojiitr>l 
dictory,  issues  were  directeil  to  be  tried  iw  tn  t] 
agency,  and  ns  to  the  purchase  nioiiey  luvi 
been  paid  out  of  plaintiff's  moneys,  or  hivU 
been  charged  against  him  in  .account  liy  dd'eij 
daut.     Marauliiij  v.  Pruciov,  2  Chy.  HIHJ. 

AVhen  demandablo  as  of  right  and  whoii  < 
cretionary.     Jioiiltoii  v.  IMiiiintiii,  4  Chy. 

Where  the  evidence  aa  to  the  fact  of  marriij 
was  conflicting,  the  court  offered  the  plaiiitiffJ 
opj)ortuiiity  of  obtaining  better  evidfiicc  drj 
issue  to  try  the  question,  and  if  refused,  ilimK 
the  bill  to  be  dismissed.  Biikt-r  v.  H'i/wi,! 
Chy.  603. 

A  plaintiff  having  obtained  a  decrue  in  t 
court  for  payment  of  money,  registered  tlici 
pursuant  to  9.0  Vict.  c.  .5(),  and  a])]iliod 
tion  for  an  I'l'n-r  to  sell  the  lands  affecti'd  Ini^ 
registrati'i'i.     B'.  the  same  petition  be  im])(,*lK 
a  sale  of  <;hc  sai.'ie  lands  made  by  (Icfuii.bll 
his  mothe,'  hf''\.re  the  registr.ation  of  tlii'decKJ 
.and  sou.'^iii.  •>  have  the  sale  declared  fniU'lalj 
and  void  as  .against  him  ;  but  the  court,  tlioJ 
strongly  impressed  with  the  mala  lide.siilir 
transaction,  thought  the  tiuestion  raised  wd 
be  best  decided  in  a  suit  to  be  bniiigiitt) 
the  validity  of  the  convey.ance  by  the  son. 
V.  Carneijie,  7  Chy.  479. 


XIV.    Appoixt.mknt  of   rEitsoxAi.  ]Xm.i\ 
tative. 

By  order  No.  30,  of  1853,  the  court  niiv; 
ceed  without  any  personal  reprc-ioiituivo  < 
deceased  person  where  none  has  been  a\yA 


<  or,  may  amKunt 
tiUtv  (or  tliu  piir| 

[  jjjjyly  ti)  ciwu.t  will 
'  iiiUtaiitial  iiiterei 
'  /.irui.'il  jiartiuD.  A' 
I  30,). 

\  persiiiial   rupr 

runted  nil  |ietitioii, 
L  ,/,  ;.V)(i.      (hy. 

The  court  will  u, 
Itil  liti'in  of  a  duce 
[<i«v.'wt'(!  h.id  a  Hill) 
Wir  Until:  iit'  .Uiiiilrri 

\%\       \'.lllK(Mlgllllot. 

W'lmrL'  tile  interust 
nury  mimll,  the  coi 
mial  ri'pruHeiitativo 
Mir rtj  v.  DiiiitjlaH,  |. 

.All  ii|)|ilicntioii  undi 
Biiit  nf  a  jiiTsoii  to 

ii'iMxtd  jiartv,  was  r 
iliTcd  that  tliedece.'if 
"intiTi'sted  in  tiio  m 
Bit,  "iir  th.it  the  pers 
eiiitud  wiiiild  bo  mere 

pl  V.    Cltitli:iiliil,.^  i;  |i 
-Hidiiiested,  Ui'i'inf. 


-VV.  Di.sr 

I  A  disiuitiiig  note  is 
WtT.soaa  to  entitlo  a 
(tte  ,111  order  to  produc 
It,  541'  (.'hy.  ( 'haiiih.  5.j 

IAii  .ijiidiciation  was  nn 

^ri'f  tnkeii   into   the 

few,  instead  of  a  dispu 

I  tiled  setting  up  the  ,'> 

6.i|i|)lic.ition  was-lff 

iliiimbers,  .and  was  gt 

k  tiiu  note  was  tiled  th 

liitur  m  supposing  that 

Ib  w,i3  available  undci. 

Biig  the  amount  of  the 

*  mortgage  suit,  ijuesti: 

*  "I  the  .account  alone 
yatute  of  [.imitations 

ince  111  this  v/^y,  l,„t  ,„ 
vh  V.  ('n/ii/iarf,  (J  p.  |{ 
'I 


Ko.-Holmstead,  J{,fe, 

leld   reversing  the   ,le 

l\\     E''^-  '*''^'   t*"** 
»1  the  .Statute  of  Umi 

^  to  prevent  the  rocovt 

•n  arrears  of  interest  in 

e  the  master,  as  the 

J  IS  sutKcient.      »'ny,/ 

^yjl.   ABATE,\rE.v 

""•■reamiitiiecomes  def 
I"'  'J"^, plaintiff,  subs 
r,*%  void;  but, 
*'t  Wore  the  court,  sucl 
fir  J"''-    ^VcA'c«j,V 

H 'Iocs  not  ,ab.ate  by  t 
^""ftf^,  if  others  Zl 
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iii»y  API"''"'  i'^nio  puMou  t(»  roproiout  tho 

"''  ,  V,r  tiio  i>ur|Mmo  of  tlio  niiit.    'I'liin  ilocii  not 

**  iv  til  I'iM"'*  wliuri)  iHvrtiod  Imvii  ii  Itt'iiuticiiil  or 

*Kn,tial  lutcTi'Ht.   l)Ut  only  to  <'iuh;m  of  inoro 

I'.irmftl  piutit'a.     Sloriroml   v.   Freeliiii'l,  i\  ( 'liy. 

4  wTsojial   rupruseiitativu   can   only   hu   aj)- 

I  Liullti'il  II"  ln-'tltiiill.       ill  /•(■  Arr  illtil    H'ttlfi-lliiHUf, 

Xhei-mirt  will  not  apiioint  ni\  lulniiniHtriitor 

II  ijteiii  of  'V  (lui;ww<!(l  party  wlicni  tlm  party 
Id 'iiuitiil  ii'iil  I'  MiiliMtantial  interest  in  tin)  Muit. 
iTIi/ll'iiik'ii'  Moiihnil  V.  W'tilhii;;  1  (Jliy.  Cliunil). 
\ff,\    ViiiiKoUKliiiot. 

Wliero  till'  iuturoiit,  if  any,  of  a  tlecoaHod  party 
\ery  i*iii"ll.  tins  court  will   not  rtjipiiru  a  pur- 

'  ul  ruprcHontativo   to   i)u  ap|iiiiutuil.      Mont- 

umnj  V.  /JiiiiijUtii,  14  Cliy.  '-'(iH. 

\ii  u|)iilii;ati(in  under  onlcr  ."id,  for  tho  appoint- 
Bi'iit  iif  n  lii'r.son  to  reiire.ient  the  estato  of  a 
leci'iwil  pui'tV.  was  refused  where  it  was  eon- 
liltri'il  that  the  ilueeaaud  could  not  l»u  said  to  he 
iijiitereHti'il  in  the  matters  in  ipiestion  in  tliu 
nit "  I ir  that  tho  personal  reprosuntativu  if  ap- 
eiiitecl  would  1)0  merely  a  fornuil  party.  Leiiii- 
/,/v.  Cl>iil>'xiliih\[\  1*.  U.  I4l»,— t'hy.  (Jluwnlj. 
-Hiiiiuestoil,  /{fl'iree. 

XV.  Uisi'UTiNG  Note. 

A  ili81'"'''"t'  ""'■*-'  '■*  'lot  ti'l'iivalent  to  .iu  an- 
ker HO  an  to  entitb  a  defendant  to  ublain  ox 
irti'Hii  order  to  produce,  liielidnlnitn  v.  Heciii- 
»,  ,>t'il'hy.  Chamb.  54.-"VauKoughnot. 

ij^i,  aiiplication  was  niado  to  vacate  a  pnocipe 
icree  tftkeu  into  tho   master's  office,   and  to 
fcw,  instead  of  a  disputing  note,  an  answer  to 
I  tiled  aettuig  up  the  Statute  of   Linutations. 
•  application  was  -Held,  to  bo  properly  made 
[cliaiubers,  and  was  granted,  it  being  shown 
it  the  note  was  tiled  through  the  mistake  of  a 
Litor  iu  supposing  that  the  defence  of  the  sta- 
j  was  available  inider  it.     Under  a  note  dia- 
ling the  amount  of  the  plaintift''8  claim,  filed 
Uniirtgage  suit,  (juestions  as  to  the  correct- 
(if  tiio  account  alone  can  be  entered  into. 
I  Statute  of  Limitations  cannot  bo  set  up  as  a 
knee  ui  this  way,  but  must  bo  pleaded.     CiU- 
Bf/i  V.  i'niuhart,  G  F.  K.  28.— Chy.  Chamb.— 
lt,--Holiustead,  Rcftree. 

|eH,  reversing  tho  ilecision  of   Proudfoot, 

,  '24  Chy.  457,  that  it  is  unnecessary  to 

the  St.itute  of  Limitations   in   mortgage 

)  to  prevent  the  recovery  of  more  than  six 

1  arrears  of  interest  in  taking  the  accounts 

!  the  master,  as  the  tiling  rtf  a  disputing 

j  is  sutticient.      WrUjht  v.   Monjan,  1  App. 

|13. 


XVIL    ABA.TKMENT  OF  SCIT. 

kre  a  suit  liccomes  defective  by  the  insol- 
foi  the  plaintiff,  subsequent  proceedings 
i"t  wholly  void ;  but,  on  the  fact  being 
^htlicforu  the  court,  such  order  will  be  made 
lav  lie  just.  McKenzie  v.  McDonntl,  15 
JM2. 

liiit  iloes  not  al)ate  by  the  death  of  one  of 
IkiiititTj,  if  others  remain  on  the   record 


havin^  similar  intofb/ita,  and  cvpable  of  main- 
taining the  Miiit.  Ah'liiii  v.  Hiij/'tilii  mill  l.nkf 
/liiiiin  It.    \y.  Co.,  U  (Jhy.  Chamb.  45.  Taylor, 

.SVivv//(r//. 

'I'ho  solicitor  of  the 
the  iiluiutili's  de 

certain   proceedings  in  tlit;  cause.      Itnamutioii 
to  conlirm  thesu  procoodings  it  was     Held,  that 
no    order   could    lie    made    except    by 
(Irnhiim  v.  Ihtvin,  2  Chy.  Chamb.  IS7. 
Sn'rrliirij. 


r  of  the  plaintilf,  in  ignorance  of 
leatii,  had,  after  that  event,  taken 


consent, 
'lay  lor, 


Where  a  plaintilF  had   assigned   in 
interest  in   tho   subject   niittcr  of   the 


part  hia 
suit,  an 
obiection  that  the  suit  h:id  abated  was  over- 
ruled. ,)/'•/'.  1(7/ v.  t'ji/itr  Ciiiiiii/ii  Miiiiii;/  Cii., 
2  (Uiy.  (,'haiiJi.  4()0.  -'Jaylor,  Sicnfnri/. 


plaintiff's  solicitor  had  been  changed, 
'dor  for  such  change  served  upon  defen- 


.\[.K.    KnDOR.SKMK.M' OK  I'Al'BHW. 

This  was  an  .application  to  open  tlu^  biddings 
made  at  the  sale  of  lands  in  tliis  suit.  It  was 
objected  that  the  notice  of  nuition  was  nut  en- 
dorsed with  tho  nauu!  and  place  of  business  of 
the  solicitor  by  whom  it  was  served,  in  accor- 
dance with  order  4H,  sec.  2,  and,  this  being  tho 
lirst  proceeding  in  the  cause  on  the  part  of  tho 
a|ipli<!ant,  order  32  of  the  orders  of  Septeinljor 
10,  I8(!(i,  did  not  apjdy.  The  judge's  secretary 
considered  tho  objection  good,  Imt  gave  leave  to 
amend  tho  notice  of  niotiim  and  bring  on  the 
application  again  forthwith,  upon  jiaynient  of 
costs.  .See  Hico  c.  Wclib,  2  Hare  oil  ;  Hill  v. 
.Mauuire,  Esten,  Feb,  l«(>2.  Aikiimv.  Xtlniin,  3 
L,  J,  N.  .S,  ()!), — Chy.  Chand), — Taylor,  Si  civluri/. 

An  irregularity  in  the  endorsement  on  plead- 
iuL's  of  tho  name  and  idacc  of  nbodo  of  the 
solicitor  tiling  tho  s.ame,  i 'waived,  by  demanding 
and  receiving  a  copy  of  such  pleading,  liiiiin'tt 
v.  O'Meni,  2  Chy.  Chamb.  KiT.^V'anKough- 
net. 

^Vhore 
and  an  onier  tor  sucU  change  servoil  upi 
dant's  solicitor,  who  had  acted  under  such 
change  by  serving  tho  new  .solicitor  with  notice 
of  tiling  a  bond  for  security  for  costs  of  appeal  ; 
an  objection  that  a  proceeding  subseiiuontly 
taken  was  not  endorseit  with  the  name  and  place 
of  business  of  tho  new  solicitor  was  over-ruled, 
Mi'Dondl  V.  Ujipcr  Canada  Minimj  Co.,  2  Chy. 
Chamb.  400,  — 'I'aylor,  SWrefari/, 

Under  Con.  Orders  40,  .Srd.Iniie,  ISo."?,  and  41, 
10th  .Sept.  18()(),  the  solicitors,  and  if  .agents,  the 
name  also  of  the  principals  for  whom  they  act, 
must  be  endorsed  on  all  the  papers  served  in  the 
suit.  Order  41  only  renders  it  unnecessary  to 
endorse  the  "place  of  business"  in  subseipient 
papers  after  it  has  been  endorsed  on  the  first 
paper  served.  Coatc.i  v.  Edmonson,  2  Chy. 
Chamb.  439. — Taylor,  Secretary. 

The  endorsement  of  the  name  and  place  of 
business  of  the  solicitor  conducting  proceedings 
is,  by  Con.  Orders  40  and  41,  reiiuiied  on  the 
first  writ  sued  out  or  proceeding  tiled  in  a  suit 
or  m.atter,  but  is  not  essential  on  the  tiist  papers 
served.  Redman  v.  Bruwu.tcomhe,  i)  L.  .J.  N.  S. 
161  ;  ()  P.  U.  83.— Chy.  Chamb. —llohiiested, 
BeJ'eree. 

A  notice  of  motion  need  not  be  endorsed  with 
the  name  an<l  addres.s  of  tlu.'  party  taking  the 


•«« 


1 
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im 


proceeding.     CaMpbell  v.    Tucker,  7  P.  R.   135. 
' — Stet)beii8,  Refi-ree. 

XX.  Filing  Papers. 

Oh  a  motioi)  for  i  summary  reference,  the 
affidavit  verifying  the  bill  must  be  filed  before 
notice  of  the  .notion  is  lerved,  and  referred  to  by 
the  noc.  ;o.     Craw/'oyl  >'.   "''ilkinnoii,  2  Chy.  406. 

Where  a  bill  h.id  been  filed  not  complying 
with  the  orders,  the  datet  not  being  expressed  in 
figures,  although  the  bill  was  printed,  and  not 
being  in  pica  type,  nor  of  the  usual  size,  as  re- 
quired by  the  or<ler8,  the  service  of  a  copy  of  it 
was  set  aside  ;  the  fact  of  the  deputy  registrar 
receiving  and  filing  it,  not  being  deemed  a  bar  to 
the  motion,  (.'ongei/  v.  Diicklow,  2  Chy.  Chamb. 
227.  — Taylor,  Secrctan/. 

When  a  deputy  registrar  or  other  officer,  whose 
duty  it  is  to  file  papers,  receives  and  files  a  paper 
duly  presented  to  liim  for  that  purpose,  he  does 
a  ministerial  act,  and  leaves  the  regularity  of 
the  proceeding  on  the  part  of  the  person  pre.sen- 
ting  the  paper  to  be  oljjected  to  by  any  who  may 
have  an  interest  in  objecting.  Wateroiisv.  Far- 
ran,  0  P.  K.  .SI. — Chy.  Chamb. — Holmestet', 
Referee,  Spragge. 

An  application  to  the  referee  impeaching  the 
propriety  of  the  tiling  is  not  an  appeal  or  in  the 
nature  of  an  appeal  from  the  deputy  registrar,  or 
other  officer,  so  as  to  dei)rive  the  referee  of 
jurisdiction  under  .34  Vict.  c.  10,  s.  2.     lb. 

A  paper  mailed  or  delivered  to  a  deputy  regis- 
trar or  other  officer,  elsewhere  than  at  his  office, 
to  be  filed,  cannot  be  treated  as  a  filing  ;  but  if 
he  afterwards  file  the  paper  in  his  office,  previous 
irregularities  in  its  delivery  to  him  are  generally 
speaking  cured.  Hayen  v.  Shier,  6  P.  R.  41. — 
Chy.  Chamb. — Holmested,  Referee. 


XXI.  Office  Copy  of  Plf.adings. 

The  order  to  furnish  office  copy  pleadings, 
when  demanded,  is  imperative,  and  the  court 
will  enforce  compliance  with  it.  Totten  v.  Mac- 
hit  ijre,  2  Chy.  Chamb.  80. — VanKoughuet. 


XXII.  Service  Generally. 

1    Of  BUI. 

(a.)  On  Abneut  Defendants  and  Parties  out  of  the 
Jitrmliction. 

The  residence  out  of  the  jurisdiction  of  a  p;  rty 
having  a  substantial  interest  is  not  now  a  suffi- 
cient re&son  for  proceeding  in  his  absence,  where 
it  would  have  been  so,  when  persons  out  of  the 
jurisdiction  could  not  in  England  be  served  with 
process ;  it  must  also  be  shewn  now  to  be  impos- 
sible to  efiFect  service  upon  such  absent  party. 
Le  Tarifc  v.  De  Tuyll,  I  Chy.  227. 

Where  some  or  all  of  the  parties  to  be  served 
are  out  of  the  jurisdiction,  substantial  service  of 
the  bill  may  be  effected  on  partners  or  agents, 
where  there  is  clear  proof  of  agency  with  refer- 
ence to  the  subject  matter  of  the  suit.  Allan  v. 
Pyper,  5  L.  J.  118.— Chy.  Chamb.— Blake. 

On  its  being  shewn  that  the  defendant  could 
not  without  delay  and  difficulty  be  served  per- 


sonally out  of  the  jurisdiction  :  that  he  hsdj 
branch  business  in  Toronto  in  charge  of  an  agent 
and  that  the  subject  matter  of  the  suit  had  refer. 
ence  to  such  agency,  service  of  bill  on  such  agent 
and  that  a  copy  be  mailed  to  the  defeiiilantjt 
New  York  (liine  weeks  being  given  to  answer),  I 
was  ordered.  Ciipples  v.  Yvraton,  2  Chv  I 
Chamb.  .SI.— Mowat. 

Where  a  mortgagee  made  a  party  to  .i  siiitjj 
respect  to  his  mortgage  was  out  of  the  jurisiln. 
tion,  service  upon  his  solicitor,  who  liad  alvravi 
held    the    mortgage,    was    allowed.     Yuma ' 
WlLiou,  2  Chy.  Chainl).  56. — Mowat. 

On  an  aiiplication  to  take  the  bill  pro  confejao  I 
against  a  defendant  served  by  advertiscmeni  I 
four  months  after  the  time  for  answering  ei.f 
pired  : — Held,  that  it  should  be  shown  thattliel 
defendant  had  not  leturned  within  tliu  jurisli;.] 
tion,  and  that  the  plaintiff  was  still  i  'uoraiit  J| 
his  whereabouts,  and  unable  to  servi  ,,uil  .I/;.| 
Carty  v.  Wessels,  1  Chy.  Chamb.  5.— Ksten. 

When  an  application  is  made  to  serve  a  defen-l 
dant  out  of  the  jurisdiction,  and  corresiioinlenttl 
is  relied  upon  to  shew  the  party's  residence,  tliJ 
affidavit  must  shew  at  what  time  the  last  oois.| 
munication  had  been  received  fro: '  the  deia.| 
dant.  Farry  v.  Daris,  1  Chy.  Cliamb.  ;.-| 
Spragge. 

An  application  for  an  ordei'  to  serve  a  dcfeji 
ilant  out  of  the  jurisdiction,  at  Iowa,  was  i»| 
fi;sed  ;  the  affidavit  on  the  Miotion  merely  st,M 
th.it  letters  had    been  received  from  deteiija 
dated  at  that  place,  but  nor.  siiewing  that! 
was  resident  there.     Kingston  v.  .VuiK/tr,  1  (.'krl 
Chamb.  18.— Blake. 

The  act  20  Vict.  c.  5(5,  s.  14,  applies  onlyd 
cases  of  foreclosure  or  sale  by  an  iiuumhrancd 
Monroe  v.  Keiley,  1  Chy.  Chamb.  '2,3.  -SpraiH 

Sec.  8  of  the  9th  general  order  oi  Ju.ie,  i 
does  not  apply  to  any  cases  other  tli,;u  t'uisefi 
foreclosure  or  specific  performance  oi  an  '^ 
ment.       Bank   of  Montreal  v.    Hatch, 
Chamb.  57. — Spragge. 

In  a  suit  which  is  not  for  foreclosure  or  sp 
performance,  the  court  cannot  order  servicsl 
the  bill  by  publication  on  defendants  who  i 
been  cut  of  the  jurisdictio7i  for  more  than  t 
years   before   the  filing  of  the  hill.    Bmii\ 
NichoU,  1  Chy.  Chamb.  232. — Spragge. 

It  is  not  sufficient  proof  of  the  identity.)! 
party  served  out  of  the  jurisdiction,  tint  i| 
deponent  to  the  affidavit  of  service  swears  t 
he  served  "the  above-named  defendant.' 
affidavit  should  shew  the  means  of  kiidwlt 


ed  to 


"•'ittoii  admission  of 
;)■  inakimr  it  w.^^  j, 

,fkvadefon,la„t,,rve 
f'l  ■■«  ..sufficient  pro' 
'"'■'"''-'ing  tiled  of  *a" 


'/:"''■>'«  the  hanov 

Jteutional  serviced,. 

•"'•  '•'•  ii,  nuleaa  it 
F«0'  exjieiisive 
J"-'C.   Piai-Kony 
Pi'ge. 


or 


is 
veri 


mpht 

.;>«ln!ii.istivitor  of  . 
"^fiiedahiJlarfainstl, 


Armour  v.   Robertson,    1   Chy.   Chamb.  'Hit 
Spragge. 

The  court  will  permit  service  of  a  hill  'yrt 
lication  (under  sec.  8  of  order  9)  upon ,; 
dant   in  a   foreclosure   suit,   who  has  1 
jurisdiction  though  the  defendant  sought t) 
advertised,  is  merely  an  incumbranoer  by  v 
of  a  subsequent  mortgage.     Rubsou  v.  At»| 
Chy.  Chamb.  280.— Spragge. 

Where  several  trustees  of  a  religious  i 
were  defendants,  .as  owning  tlio  equity 'i 
demption,  and  one  of  them  had  left  the  cooi 
substitutional  service  for  him,  on  one  of  the^ 
trustees,  was  allowed.  Somervilk  v.  J'M 
Chy.  Chamb.  358.— Mowat. 


n  v. 
fmj. 


liak 


f'oni,  he  < 
■^'••2Chy.  ci 


je^  a  mortgagee  filed 

"'}'  VfM  scanty,  serv 
^•Sor's  Wife.  McDA 
^iamb.  282.-tS 

■  A  ""^  am-'ivjt  of  ti 


on 


r-  Curci 


'oran,  3 


of  tJ 
t-hy.  Ci 


ji'utional  service  nf  *i 
P87 


""we,l„.i,e,;j^ 


;.i  uh 


\im 


Th«  28  Vict.  c.   17,  rrjves  fh»         ^  , 
I  powers  83  to  ]>roceeiUng\tminlt  „u2^'^  wS*"" 

(case,  where  it  would  not  Se"  he  r'^'^''^^  "' 
I  fore  the  act  clispe.isii.g  with  advrf'-  •'*'''''',  ^"'• 
Jit  wonhl  \>e  useless.  (W,v  /*''"'«  ^''^re 
[Chamb.  ,%-3.-Spragge.  '  '•  ^""'''  *  C-hy. 
J  Where  .in  .iltsent  (lefejulant  ;«  o,.  •  r  . 
|«onrt;.as  like  powers  as  to  ,Jn.  .■  "'^•'"'*  *J»e 
Iforservic.  l,y  puhlicatio,' as  if^"*'"*!  ^"^  ""'or 
Jkt.eml,le,  thi  notice  , n   ,  is]  ' „T  "/,'''"  '^'"^*; 

n,  co„fe.,.so.     The  court  will!   'o   h.  ex  rcS^'^ 
given  to  it  l.u  .>«\V? J'^'^'^c  se  (,f 
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the  plaintifT's  solicitor  l>..i  ,  'l^'fen'lnnt ;  that 
«.n;l  eouia  not  find  o  [t  "v  .T'lV'^'P"*  «"  1"  5 
«/'  e.l  ;  and  that  .le,,„  1 1  ^^  "','''  ''^^'-''''l.'uit  re^ 
•lefcn.lant  led  .a  w  n  •  '^''?.  "'^"""e.l  that  the 
f7  in  Rochclr  a  S"^  '"'^  V/''''*  ^>-^Sl 
that  she  then  intende     "  o^u" V'""'  Z''''^"'-'-'.   '^"t 

^•'•""clfoot,  on  appeal  fi)S;;;~;:;''>'-  ^'^-"'- 


'-l'"sen-ed1;f  ,;;;„:  f-'-W:  suit,  having 
"??  tlie  proeeedinJtd't  ";i  r:^f: ''''..-'"Hnn 


«T  uK,utuo,i  g^ven  to  It  by  28  Vict  7-      7  counts,  &c      Afl      I,    ""'  ""^^ter  took  tl.P  n; 

52,  call  upon  such  defendant  L  ti         '  *"  '^'  ^-  or.wt.           .  "**'■  three  years  l.n  7     i    "^^, '^^• 

!B8hewcIu.se  whya  so  icS  aff   ^^  ''"""  "''•'«'•.  [1  .^r'  '"»''«  »>"ler  Cou^OrdlTnf'V'''^  '"»» 

nhereasnp  ,l.,f^„.i„,.i.  1     ,.                     "  l?fi  _ni...    .„     *^'!-     -'"'Wiw   v.    (,'r«„/..     ■,    r^  i}' 


1.  Hhere  a  sole  defendant-  Im.i  i 
be  iurisdictiou  anTtflt  ,  r/'f!:  '7'*  l'^^- 
rears,  a  motion  for  service  of  tl  J  i  •!      '^""''teen 
h)ublieation  was  refused    Li     h'"  "!'"»  1»™ 

aaii,b..3y5.-Mowat.  '   ^^'^'"-'   »    <-V. 

I  So  where  absent  seven    vpnro      c 
W/«..    //<.,30(!,  note^""''-     '"^^e  AV/y  v. 
[The  plaintiff 's  solicitors  1i..,7  ,    -i.^. 

^„toutofthei!^:,^S,r^i^^ 

Ttcra  m  rei)  v.     Thev  li.„7   „i     '       ., '  '^'''-eived 

fLl  rkei.ed  the  ^''^TWh!::;'  "J''''^  «'^^t 
\onler,  allowing  the  service  f"V  *''''''»t'-''I 
JK;ofittol.e7n,^ierto     efonV;?  '^'^^V^*-!  a 

|V,uiKo.ig]„,et.    ■  '■•  -  *-'*>'•  Ghanib.  24. 

^written  admission  of  service    a...7  f7    w, 


„„o  decree.     Cl.niMat.  «    ,;„."""' """ving 

1^.^,  not  f„j,„^^,,    -j^^^l  ^'-Ulu,  6  P.  i{« 

12«-Chy.  C'ha,nb.-_P,^tVoot    '■'''^'   ^  ^^  «' 


^•^^I^'-  1(a)  p.  2931. 


(b)  Abscond; „fj  D,'hfors 

-aO'SfS;:S'^-"  this  province, 
c-'onrt,  an.l  it  ],«„,    ^j  ' '''.^  "^  Procee.lings  in  this 

within  afewn,onth  r  nir,"  '"^''-^^'t^  tha? 
several  different  places  nn  1  f)  ft"  '''^^'''eit  at 
''  e  o  say  ^ith  any  dt^'^ree  if  '''V*  ''"^  ""P'^««i- 
of  them  he  could  l.e^^rv-^f  ^'er  a.nty  in  ^-bj^.j^ 
pourt  directe.1  an  advertl  "l'"  l"-"cess-the 
'»->'ew.spaper  publ  he d  Tt"th  *  ^V"'  "'^-t-l 
'leiiceof  the  party  i„  this  ,1  '''"'^^^  "^  "-es.- 

copy  of  the  «eWm,ersc  .?''-■'•  "'"'  "'«*  '» 
tisement  should  be  3  to  h  ,";"'^'  *''«  "''ver- 
the  places  named.    ,Svl    ,  "V"t  i'"''  '''*  '^'■»'^''  «f 


I'll  ,,roving  the  handwritiL      i' "/"'^  ■  ""«■ 
fe;.Cha7„,^395.-.S;iS;';go.X^'-^"''' 

Fl;;tS-tr':S|;^^'n'"n.'er 
ky  exjiensive  or  verv    H^     u""^  '*  ^"»'<l 

pi'ge.  ■'       '  -  ^"y-  <  hanib.  25, 

|e  adniiiiiatrator  of  t    ,7  > 

Mle.1  a  bill  aiii  '^i  ^S  IT'^'^'''' 
>  lived  abroad?  in  son.p  ,,'J^^  *^t-iaM',  one  of 
Nered  that  sen'  ce  of  tbr.'^/.'"'^"  l'^'^*''^-  't 
hntdefenda,.t  a.H^  ,  it--,^!"'?  •"  ''''^**^'- "*' 

[Mnd  wlt,/e  resi  K^^,^  '  ";■*  "^  the  juris- 
t'lnty  was  scanty, "eSwi'^l'''^^''** 
T«%gorswife       \f.n       ,Y^  orderec  on 

f;Corrora«,  3  Chv VJ^  ^i^^^*'  ''^«"e. 
fs^erff.  '       ^"y-  *-haaib.   39a— Tay. 


Michigan,  but  it  ^as  not  sH.  M'  ''^''^conded  to 
vourhad  been  ..../k  asSS  ,*^!''* '^"^  ">'''^-^- 
-Held,  that  an  affidavit  I  "V,^"^  '•^^'^I'-nce  : 
«;»?W!..g  that  defend       ' CO    I" '/;f  Vj^>duced 

^Sr-  ^^-^-^'-"^ich^^^citb!^: 

«^t£nd2f^^^^^^^ 

the  affidavit  stated  hat  L  1!^""  !T'  ^^^'^'-e 
e"<j...nesan,I  exert  o-  r.^.^.^r;* ''f'  ""^''^ 
ha;l  Im-n  „n,alle  to  .  !„  '^  'lefendiuit.  but 
affidavit  u-^ght  ^,  she  ^  ,..,/''"  refuso.l.as  the 

the  dHe;,d.,  ,^    i.'  abfcoSj     ,;°T..^''«t'^«'- 
"^""""^-  '««  with  ,3;,.r„Z^.!.«ther  it  ^ 


F«s=--5£^teia 


"'7/  V.  AO.«;,,f  ri".,"!'" V'"?"'*'  '^"-^co. 
On  movi  2G.-Esten. 

ing  defenS  'S  v'uwStlon  T'  '""  ■■'''««''"<1- 
where  defond,  ,it  ir^t  res  ' V V",''^*  '"•'  «''e«n 
has  any  rel..»t.Vns  within  ^V-'  -^"^  whether  he 
so,  thaten.nnrhis  b!v    7  *''«  J""8,lictio„.  .and   if 

j^-hereaCr]::i^rx?^'^"-?v^''t^ 

185.— \  anKoughnet.  '  ''  ^^'3'-  < 'hamb. 

{•ally  «Peai:^7gri  e  exTnl"'.  "'T  ^''-'"''  ««'"« 
%eo(hisret;deneo  bS:'.,?:  ^'V^'^"    '■^•"«'- 

Chy.  Chamb.  307.-Mowat    ^  '^'"'' ^-'   ' '^H  1 


'♦i^ 


■i 


i   ;     ; 
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(c)  D'tHpenKiiKj  with  Service, 


The  mere  fact  of  a  defendant  residing  in  Eng- 
land is  not  sutticient  reason  for  dispensing  witli 
personal  service  of  an  office-copy  of  the  1)ill. 
Eim-cut  V.  Brookx,  2  Chy.  Chamb.  445. — Taylor, 
Secretary. 


(d)   Time  for  Service. 

Previoua  to  the  onlcrs  of  the  6th  Fel)riiary, 
18G5,  there  did  not  exist  any  rnle  or  practice  of 
the  conrt  limiting  a  time  within  which  a  plaintiff 
W.J*  bound  to  serve  a  copy  of  his  bill  on  the  de- 
fendant. Wliere,  therefore,  a  bill  was  filed  on 
the  .30th  .Tunc,  18()3,  and  an  office  cojjy  not 
served  until  the  Ifith  January,  ISO.^,  a  motion  to 
set  .isiile  the  service  of  tlie  l)ill,  on  the  ground  of 
irregularity,  and  to  declare  the  cause  out  of 
Odurt,  was  refused  with  costs.  Tijlee'x.  Strachun, 
1  Chy.  Chamb.  .31'J.--Spragge. 

The  court  will  not  grant  an  order  extending 
the  time  for  the  service  of  a  bill.  The  solicitor 
must  use  due  ililigence  to  effect  the  service,  and 
after  it  is  effected  nnist  come  to  the  court  to  get 
it  allowed,  if  more  than  the  time  given  by  the 
orders  of  the  (ith  of  P''el)ruary,  ISfi'),  has  elapsed. 
Minin.  V.  Onus,  1  Chy.  Chamb,  ,3.37. — Van- 
Koughiifit. 

Under  i)ecidiar  circumstances  accountinL'  for 
the  delay,  service  of  an  office  cop}'  will  be 
allowed,  although  the  time  limited  ))y  the  orders 
for  service  (twel\e  weeks)  has  elapsed.  Brooke 
V.  Nimea,^.  2  Cliy.  ^Chan)b.  401. — Taylor,  Secre- 
tary. 

.  After  the  twelve  weeks  .allowed  for  the  service 
of  a  bill  of  complaint,  if  the  same  has  not  been 
served,  defendant  is  entitled  to  an  order  to  dis- 
miss, uideas  the  plaintiff  shews  such  excuse  for 
the  delay  in  effecting  service  as  would  justify  an 
order  allowing  service  notwithstanding  the  lapse 
of  time.  Jfarrey  v.  Dariilnoii,  3  Chy.  Chamb. 
495. — Taylor,  Iteferee. 


(e)  Affidavit  oj  Service. 

Tt  is  unnecessary  to  issue  a  commission  to 
authorize  the  taking  of  the  affidavit  of  service  in 
a  foreign  country.  Snyder  v.  O'Lotw,  4  Chy. 
148. 

The  affiilavit  of  service  of  an  office  copy  of  the 
bill  should  shew  that  the  copy  so  served  was 
stamped  with  the  stamp  of  the  registrar's  or 
deputy  registrar's  office  in  which  the  bill  is  filed. 
Cameron  v.  Upper  Canada  Minimi  Co.,  4  L.  J. 
N.  S.  77.— Chy.  Chaml>.— Taylor,  Secretary. 

Where  separate  affiilavits  of  service  of  bill  are 
made  by  one  person,  the  costs  of  one  only  should 
be  allowed.  Uoulton  v.  McNamjhton,  1  Chy. 
Chamb.  216. — Spragge. 

In  applying  for  an  order  pro  confesso  after  six 
months  from  the  service  of  the  bill,  the  affidavit 
of  service  of  the  notice  of  motion  should  show 
that  the  notice  was  served  within  tlie  jurisdic- 
tion. McClary  v.  Durand,  1  Chy.  Chamb.  23.3. 
— Spragge. 

Where  a  bill  had  been  amended,  and  the  affi- 
davit was  of  the  service  of  "the  bill,"  the  court 
presumed  the  bill  served  was  the  bill  as  it  stood 


at  the  time  of  service.     Bolster  v.  Co 
Chy.  Chamb.  327. — Taylor,  Secretary. 


'Iiraii, 


-Chy, 


(f)  Other  Cases. 

To  make  the  service  of  an  office  copy  of  tu 
bill  on  a  person  other  than  the  defendant  ',«ii 
service  on  the  defendant,   when   no  (jiil^.f  j 
substitutional  service  h.as  l)eeu  obtained,  iti,snit 
sufficient  to  shew  that  the  person  siiivtil  u^ 
relative  of  the  defendant,  lie  nnist  h^^  attiully 
residing  with   the  defendant,    and   tlic  m'\\l\ 
shouhl   be   made    .at   the   defcuilant'.s  iilaoe  J I 
al)o<le.  E/tiot  v.  Beard,  2  L.  .J.N.  S.  ;!H'i-( 
Chandj.  — Taylor,  Secretary. 

The  order  permitting  the  service  of  a  bill  um  ■ 
the  agent  of  a  corporation  aggregate  tUa  1),^  I 
authorize  service  upon  .agents  of  coriHir.iti.iml 
within  Upper  Canada.     Canqihell  v.  J'oi//,,,' | 
Chy.  Chamb.  2. — Spragge. 

It  is  not  necessiiry  tf)  serve  the  bill  onanuf. 
ried  woman  {her  husband  being  a  co-dtftiiil^tij 
before  obtaining  .an  order  to  answer  sfparnUlv 
service  on  the  husband  alone  being  suttioiet't 
Biinn  v.  Barclay,  1  Chy.  Chamb.  254.— Sjim™ 

[By  Gen.  Order  'il2,  a  marrie(>  womin  is iiiij 
served  .as  .any  other  defendant.] 

Where  a  comp.any  is  virtually  dufinict  Irt 
bill  filed,  the  proper  Cf)urse  to  efl'o  t  serv 
to  apply  to  the  court  for  .an  order  therefur,  othi 
wise  .an  order  pro  confesso  can  Vf;t  1  if  .ilitaai 
FurnesHX.  The  Melropolil.in  H'afer  C'/,,  h 
Chandj.  369.  — Spragge. 

A  foreign  company  I  aving  .an  oHioc  in  M' 
treal  .and  another  in  Ti  ronto,  an  otlicu  cdjivIi 
with  an  endorscmenf.  to  .answer  in  fdiirw 
served  on  the  .agen,  ii  Toronto,  wa.s— HeliUm 
cient  service.     Irwir  v.  Lancan/iii-i   Im.  i 
Chy.  Chamb.  291.— T.vylor,  Secretocij.  .\& 
on  appeal,  ///. — Sprag;,i,. 

The  20  Vict.  c.  .5(!,  s.  14,  .dlowinj,'  senw 
.attorney  of  a  judgmeut  creditor,  apjiliw  "iil/l 
coses  of  foreclosure  o.-  sale  by  an  iiicuiiil) 
Monro  v.  Keiley,  1  Chy.  CIi;iinb.  iS.-Xpi 

The  rule  .allowing  substitutifinal  service 
bill  upon  an  .attorney -.at-law,  .applies  milyt'i 
where  the  <djject  of  the  suit  is  to  ristraiii 
cecdings  at  law,  not  where  .any  ntlitT  rclii 
sought.  Crawford  v.  Cooke,  I  Chy.  Cliauib.! 
-Spragge. 

The  Julmission  of  a  person  servcil  with  ai 
copy  of  the  bill,  that  ho  is  the  \\w\^i 
named  in  the  bill,  is  not  sufficient  iirmif  i 
identity  of  the  person  served  with  ilife 
StiUon  V.  Kennedy,  1  Chy.  Chandj.  2.S(i.-.Sii 

Strict  service  of  an  office  copy  of  the  M 
stamped  will  be  reijnired  before  an  nnler 
confesso  can  regularly  issue.  <  'aim  mi  v. 
Upper  Canada  Mininij  Co.,  2  Chy.  (.'hiuiili 
— Taylor,  Secretary. 

Where  a  bill  had  been  filed  imt  (m\ 
with  the  orders,  the  dates  not  iR'iiigeipi 
in  figures,  although  the  bill  was  priiitN,! 
not  being  in  pica  type  nor  of  the  usual  iiu 
quired  by  the  orders,  the  service  of  aoip) 
was  set  aside  ;  the  fact  of  the  dc'imty 
receiving  and  filing  it,  not  being  tkmd 
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to  the  iiKition,      0«w,/    v     n.,  n 


PRACTICE  IN  EQUITY. 


21  Chy.  214.  ^-      -"''^'''•■•'  V.  Minjtrx         V '"-'"  '"^'OKlav  is  ...i  ;, , 


•V 


I 
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Ik.  .,lm,ttt..'     .A.nxt   V,\^^1^V^'''''''^'  ^-^n^X^      Service  on  th^  .,       .    . 
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PRACTICE  IN  EQUITY, 


mi 


take  a 


wanls  : — He.'tl,  tliat  lie  came  too  late  to  complain. 
Miller  v.  Jlilltr,  9  L.  J.  132.— Cliy.  Cliamb.— 
Spragge. 

Held,  1.  That  wliere  a  party  files  a  pleading 
without  » jrving  notice  thereof  on  the  opposite 

J)arty,  sr.ch  pleading  may  be  taken  off  the  files 
or  irrertdarity  witli  costs.  McDongall  v.  Bell, 
9  L.  J.  133,  not  followed.  Leiris  v.  Jones,  U 
L.  J.  i.33.— Chy.  Chauib.— Esten. 

That  thou{;h  a  ])arty  may  search  the  pajiers 
filed  in  a  suit,  yet  uidess  it  is  shown  that  he  had 
actually  seen  the  pleading  complained  of  as 
irregidar,  he  may  move  after  the  next  step  in  the 
cause  to  have  it  taken  off  the  files.  That  under 
the  circumstances  the  bill  may  be  dismissed  for 
want  of  prosecution.     Jh. 

The  rule  in  this  court  is  similar  to  that  in 
common  law,  that  a  party  to  a  c.-vuse  who  takes 
a  fresh  step  in  the  cause  after  notice  of  an  irregu- 
lar procee(ling  on  the  part  of  his  opponent,  there- 
by waives  the  irregularity.  Mtitni'nui  v.  liirelcy, 
2  L.  J.  N.  «.  332.— Ohy.  Chamb.— Taylor, 
Swreldni- 

It  is  irregular  tct  move  in  chambers 
bill  off  the  files  because  the  prayer  is  . 
gible.     Although  the  registrar  or  depu. 
trar  may  have  filed  a  bill  not  printed  in  e'>)v  :  ' 
ance  with  the  orders  of  court,  a  motion  to  i'.  = 
such  bill  off  the  files  f(n-  such  non-compliance  is 
regular.     Coaxiji  v.  iJiicklair,  4  L.  J.  K.  8.  17. — 
Chy.  (Jhamlj. — T.iylor,  Snri'lto'i/. 

The  fact  that  a  party  objecting  to  an  irregu- 
larity has  himself  committed  a  similar  irregu- 
larity, wliich  in  a  measure  led  to  that  objected 
to,  does  not  estop  him  from  taking  the  objection. 
Di'iiinon  v.  JJ'uimii,  4  L.  J.  N.  S.  45.- — Chy. 
Chamb. — 'i'aylor,  Sfcn-tunj. 

Where  after  an  irregidarity  of  service  the 
party  having  the  rigiit  to  insist  on  it,  serves  a 
(lemanil  which  it  would  put  the  other  party  tf) 
expense  to  fulfil,  it  waives  the  irregularity.  Car- 
jx-iili  r  V.  'J'/ic  Cltij  (if  HioitUton,  2  Chy.  Chand). 
282.— VanKoiighnet. 

A  notice  of  nK)tion  to  set  aside  proceedings  on 
grounds  of  irregidarity,  .sliould  state  the  gi-ounds 
of  the  alleged  irregularity.  Poole  v.  Poole,  2 
Chy.  Chamb.  379. — Taylor,  Secretary. 

Where  a  party  seeks  to  set  aside  a  proceeding 
on  technical  gnmnds,  his  own  case  will  be  judged 
strictissimi  juris  ;  and  if  he  move  on  insufiRcient 
materials,  he  does  so  at  his  own  risk,  and  the 
court  will  not  aid  him.  Tlie  court  will  not  en- 
courage the  taking  advantage  of  an  error  which 
is  obviously  a  mere  slip,  and  does  not  mislead, 
anil  is  not  calculated  to  mislead.  Scolt  v.  Burn- 
ham,  3  Chy.  Chamb.  399. — Spragge. 

The  court  has  jurisdiction  to  relax  its  general 
as  well  as  its  special  orders,  and  will  in  its  discre- 
tion do  so  to  furtlier  the  ends  of  justice  so  as  to 
relieve  a  suitor  against  dilHculties  occasioned  by 
a  solicitor.  /)erTin  v.  Devlin,  3  Chy.  Chamb. 
491.— Boyd,  MuMter. 

A  notice  of  motion  to  .set  aside  any  proceed- 
ing for  irregularity  must  state  the  grounds  relied 
on.  Donelly  v.  Jonex,  4  Chy.  Chamb.  48. — Tay- 
lor, Kejeree, 

Two  defendants  moved  to  set  aside  a  notice  of 
hearing,  and  to  strike  the  cause  out  of  the  list, 
on  the  ground  that  the  answer  of  some  co-defen- 


I  dants  had  been  filed  without  authoiity  from 
them,  and  therefore  the  litigation  miglit  \k  re- 
opened  by  them  : — Held,  that  the  ]>artits  wli.ijt 
names  were  improperly  used  were  the  only  ^,^.^, 
sons  who  could  move  to  set  .'wide  proccoilinifl. 
The  defendants  whose  names  had  been  sd  useil 
sulweijueutly  moved  to  set  aside  the  procLuiliiiirj. 
The  aj>i)lication  was  adjourned  by  the  reiVree 
Ijefore  the  judge  at  the  hearing,  who  oi-durwi  the 
cause  to  be  struck  out  with  costs.  (Jiuoii-  v 
Smelzer,  6  V.  K.  126.— Chy. Chand..— Uj.ike.'  ' 


(See  Briyhtim 
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V.  Smith,  2  Chy.  Chand). 


:..7,p. 


XXIV.   Stavin-u  Prockkdin-gs. 

1.  Generally. 

Pending  the   re-hearing,    a  sum    of  nioiiev 
which  before  suit  had  been  tendered  l>y  difiji! 
dants  to  the  plaintiff'  on  jiccount  of  saliiiv,  wa  i 
ordered  to  be  paid  by  defendants  to  the  pLiintif 
as  a  condition  of  staying  proceedings  iindir  tfe  [ 
decree  already  pronounced.     On  re-hta:iiiir tl;ii 
decree  was  alfimied,  whereupon  tlio  di  fMHlin;  I 
a[i' ealed  to  the   Court  of   Error  ami  A]i]m1,[ 
when  the  decree  was  reversed,  the  liill  unltreil 
to  1)6  dismissed,  and  the  cause  remittal  tutbl 
lourt  to  carry  out  that  order; — Held,  that  tl«| 
piaintitl'  was  bound  to  repay  tlie  uioney  suiMill 
to  him  by  the  defendants,  the  duty  o;  this  c'fiiiii| 
being,   in  carrying  out  the  order  of  aiipcil,  i)| 
place  the  defendants  in  the  same  position,  asfarl 
as  possible,  as  if  the  bill  had  been  ilisniissiJall 
the  hearing.      Weir  v.   Mutliiexon,  1 2  (  liy,  i'!!!!,  f 

It  would  seem  that  a  plaintiff  prosccutins li 
decree  is  eutitlc<l  to  do  so,  notwitli.stamliiK 
may  have  been  placed  in  conteiiijit  for  ilis('r»i 
dience  to  an  order  of  the  court  for  paymentj 
money.  In  such  a  case  defendant  niuiit  uIjU 
an  order  staying  proceedings  until  tlio  wwim^ 
is  purged.  //(/)•(/  v.  Jfoliert, ion,  1  Ch}-.  Cliaml.lj 
— Esten. 

While  the  plaintitF  was  proceediiij,'  to  tiikell 
accounts  directed  by  the  decree   in  tliu  niiwkrl 
olfice,  defendant  presented  a  petition  of  rel 
ing,  which  was  ordered,  and  the  cause  !<i.tili 
in  the  usual  manner.    A  motion  to  stay  \mKa 
ings  in  the  master's  olfice,  until  after  tlie  cad 
had  been  re-heard  was  refused — Spragge,  V, 
intimating  that  no  report  need  be  sigiieil, 
defendant    using   due    diligence    to   li.ive  1 
cause  re-heard.     Campbell  v.   C'a)iij)lirll,lCl{ 
Chamb.  30. — Spragge. 

An  order  will  not  be  granted  tii  stay  i«w^ 
ings  or  dismiss  the  bill  in  a  suit,  merely  1*0) 
the  subject  matter  of  it  has  gone  ;  tlie  \i 
has  a  right  to  proceed  to  a  hearing  to  sliewi 
self  entitled  to  costs.      Wallace  v.  Fvril,  1  (| 
Chaudj.  282. — Spragge. 

A  notice  to  re-hear  by  the  party  whulial 
carriage  of  the  decree  does  not,  in  the  al^ 
of  special  circumstances,  entitle  liiin  to  stif^ 
prosecution  of  the  decree  in  the  masters f^ 
Stephenson  v.  XicolU,  14  Chy.  144. 

Where  a  suit  was  commenced  in  the  n 
A  person  who  had  previously  assi^ntil 
terest  to  a  creditor  by  way  of  security,  s 
plaintiff  became  insolvent  before  decree, 
cause  proceeded  to  a  hearing  willioiit.inyc 
of  parties,  and  a  decree  for  the  plaintiff  w)^ 
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vnuiiceJ,  the  court    at  tlie  in«taiice  of  .l^fn. 
Jauti),  stayed  iii-f.ceeiUiitfs  until  alll..„  ®*^^"" 

3boul.]  he  brought  l.of.,'re  the  cour^,/r^:« 

.Security  fur  costs  in  aiincil    na  ,.,„ii 
i.e  court  l.eIo«^  M-iU  he  -i  n^' ."f  .^f '  ««  ""»*  of 
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waa  execute.1  witho    '  hi'  !"  ^f!'  ^i^^t  "'«  ^loj 


.Security  for  costs  in  appeal    a«  w  n       .,  7^  T""''^^'^  ^'itl^o"    hi"  kn  w1      ^^"^  "''^  ^^^^^ 

tl.ecourtheI..«^M■illhe  mm;«.T.^t"'*^"'"'»f  ^"''  ^^**  ^''^n  he   heeau.H            ''«''V '^"'"eut, 

fore,.roeoe,hugs  i„  t  e  cour    17    *^  ',?  «'^''^"  '^«-  r'''J^"'«''teJ   it  :-Hel     Th.  f    r''*""    "*  '*  '"^  ^"^l 

j«i.liug  an  appeal      yC  n  vT,"^'"  '^'''  «*«y«i  f «»  Properly  „,a!le     '  .kf  '  V'",*'""'"""^.  ''aviiig 

k^:245.^v^,J^^:-  ^--^  :^  chy.  tied  ^  iii,  i,,^_  .^:;£Sj;i\:^^;;^;";f 

AVIiere  a  stay  of  proccf.(?iii.,o  ,.          ,  a          *                                                             ' 

,i.i„  ,i,.f,„„i...,f„  . ,  y  ..''*"'"  «s  W'as  asked  tn  „.._  A  partv  allp„a,i  *i...  , 


.Icimurer  on  tlio  m-omuT  "tL^'l,^'  "I-  -^''^' 
».'l.tto  have  .htai,%,l  Si,?-]*  *^  l'^'-^"'titf 
!«■  was  overruled.     -S^.^.^l.^^';.',,*;)"   «"'t 


■"CBS    ^ery  s])ecial  cireiun. 


aXV.  Costs. 

N^ntitled  to  any  cosL^ /^  ^  ^''^'^'ms,  lie 
hl'e  same  en/w,lf '4*!.^^  re,„aini„g  i„. 
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Tlie  usual  practice,  in  applications  to  allow 
depositiiins  and  evidence  taken  in  this  court  to 
be  used  in  otlier  courts,  is,  to  send  an  otticer  of 
the  court  there  witli  the  papers.  ThmiiiMon  v. 
Ward,  5  L,  J.  41.— Chy.  Chamb.— yjiMigge. 

The  order  of  29th  Junu,  18(51,  directing  money 
ordered  to  bo  paid,  to  be  paid  into  some  bank, 
does  not  apply  to  a  suit  by  a  vendor  to  enforce 
his  lien  for  purcliase  money.  In  a  suit  of  this 
nature  in  applying  for  the  final  order  of  sale,  it  is 
not  necessary  that  tlie  atiidavit  of  the  plaintiff  as 
to  non-payment  should  negative  the  fact  of  pos- 
session, or  the  receipt  of  rents  and  profits.  <S'((iw- 
don  V.  Hi'dslji,  1  Chy.  Chamb.  "254. — Spragge. 

Where  an  encumbrancer  has  neglected  to  ap- 
pear in  tlie  master's  otiice  tfi  prove  his  claim 
within  the  proper  time  therefor,  and  applies  to 
the  court  for  leave  tf)  come  in,  the  ai)plication  is 
more  properly  made  by  notice  of  motion  than  by 
petition,   Aium.,  1  Chy.  Chamb.  292. — Spragge. 

An  action  at  law  having  been  brouglit  upon  a 
promissory  note,  and  defendant  having  pleaded 
that  it  had  been  given  as  collateral  security  for 
another  debt,  whicli  liad  been  paid,  but  adduced 
no  evidence  to  establi.'sh  this  fact,  was  held  pre- 
cluded in  a  suit  afterwards  institiited  in  the 
Court  of  Chancery  to  enforce  the  ciiarge  of  the 
judgment  against  lands,  from  shewinj/  any  pay- 
ment prior  to  the  time  of  plea  plead  /  (Esten. 
V. C,  diss.)  Ciirjiiiifif  v.  i'omnn i^/c  jJunk  of 
Camilla,  '2E.  &  A.  111. 

The  liolder  of  bonds  of  a  jiint  itock  company 
(limited),  after  instituting  jirocec"  ,'3  in  '.  < 
Court  of  Chancery  in  England,  for  l»m  sau:  of 
the  partnersliip  property,  which  was  situated  in 
Canada,  and  after  the  ai)pointment  of  a  receiver 
in  England  of  the  estate  in  England  and  Canada, 
filed  a  bill  in  tliis  court  for  the  like  purpose,  and 
this  court  appointed  tho  agent  of  tlie  receiver, 
receiver  here  ;  after  whicli  it  ajipeareil  that  the 
company  went  into  li(juidivtion,  the  liciuidator 
being  the  same  person  as  had  been  appointed 
receiver  in  England.  The  plaintiff,  after  an 
amendment  of  his  bill  stating  these  proceedings, 
moved  for  a  decree  in  the  tenna  of  the  prayer  of 
his  bill ;  but  the  court  refused  to  make  any  de- 
cree until  it  was  shewn  what  the  position  of 
matters  was  in  England,  and  the  steps  about 
to  be  taken  there,  so  as  to  avoid  any  conHiet 
between  tlie  two  courts,  and  mould  the  order 
liere  to  gi\e  the  appropriate  relief,  without  in- 
terfering with  the  steps  which  were  being  taken 
in  England  for  the  same  object.  Liiiitli  v.  Thv 
Wvntfrn  of' CiiiKii/ii  Oil  Lamln  and  Worku  Co., 
{Limitvd)  22  Chy.  557. 

A. ,  B.  and  C.  were  partnei-s,  doing  business  in 
chancery.  A.  B.  and  I).,  were  partners,  doing 
business  at  common  law,  An  affidavit  tendered 
by  C  on  an  application  in  chancery,  was  rejec- 
ted, it  liaving  l)eeii  swcmi  before  D.  Dhdh  v. 
McL€an,(iV.  l\.  95.— Chy.  Chamb. —Holmested, 
Heferee. 

The  plaintiff,  in  order  to  (lualify  himself  to 
sue  as  a  shareholder  of  a  bank,  purchased  one 
share  of  the  stock  thereof,  which  he  swore  he 
paid  for  with  his  own  money  and  bought  of  his 
own  motion,  for  the  purpose  of  testing  the 
legality  of  a  transaction  into  which  the  l>ank 
■was  a)K)ut  to  enter  : — Held,  that  this  gave  him  a 
locus  standi  in  court,  although  the  circumstances 
were  suspicious,  the  rule  Ijeing  that  where  in 
such  a  case  the  plaintiff  is  shewn  to  have  a  sub- 


stantial interest  the  court  will  not  rcfu.se  rtlitti 
although  there  may  be  room  to  suppose  liu  may 
have  other  objects  in  view  wliich  would  imt  1,^ 
approved  of.  Jutienx.  liiijierial  Hank nj  Cumnh, 
23  Chy.  262. 

The  court  has  power  to  issue  a  stop  onltr  at 
the  inst'.nce  of  a  party  entitled  to  funds  in  t(iiirt. 
Lee  V.  Bell,  2  Chy.  Chamb.  114,  commeiittd  in n],, 
WUoH  V.  McCart/iy,  7  P.  R.  132.— Chy.  Chiuiil,, 
— I'roudfoot. 


PRACTICE  COURT. 

I.   JuKISDft'TION,   2988. 

II.  Prvltile,  2988. 
III.  ArPE.\L  KKOM,  2988. 

[The  Practice  Court  van  ahoUshed  Inj  !fii  I'lV/ 
a,  ».  3,  U.  S.  O.,  c.  00,  .f.  JSl.\ 


I.  Jurisdiction. 

A  judge  in  Practice  Court  could  not  <|uash  a 
by-law  of  a  corporation,  /n  re  Sums  v,  (jjiy.r. 
ation  of  Toronto,  9  Q.  B.  181. 

Nor  grant  a  rule  nisi  for  n  habeas  corpus  ad  suii- 
jiciendum  ;  and  where  such  rule  hail  luen  isstiel 
there,  returnable  in  full  court,  it  was  discliargi^l 
on  this  preliminary  objection.  Hiijiiia  v.  .ywW, 
24  Q.  B.  480. 

A  judge  sitting  in  Practice  Court  couM  mt 
set  aside  an  order  made  in  chambers.  AV<v, 
OrrnKji',  4  P.  R.  180— P.  C— Morrison. 

A  rule  nisi  for  a  mandamus  could  imt  U 
granted  by  the  Practice  Court.  In  rr  Williiur 
and  the  Ureal  Western  11.  W.Co.,  •_'(!  Q.  li.  ;j40 
Cryndak  v.  Moorman,  17  C.    P.  21b. 


II.  Pkacttce. 

Tht:  full  court  would  not  entertain  any  ih-  till 
already  heard  and  determined  in  tlif  \'nm 
Court.     Xotnian  v.  Mapelje,  (!  0.  .S.  ,j(iO. 

Remarks  as  to  the  practice  of  arguing  rulisii 
full  court  moved  in  Practice  Court.     3''  »'/i"nv| 
Xiaijura  District  Mtdual  Fire  Ins,  Co.,  ij(,i,  {J 
435." 


III.  Appe.'VL  from. 

An  appeal  lies  from  a  judgment  of  tliuPra 
tice  Court  to  the  Court  of  Appeal,  on  a  nilel 
set  aside  an  award.  Carroll  v.  Slivif'iril,'l 
R.  lie.  L.  Chamb.— Dalton,  C.  C.  .1  /'.  H 
merly  it  was  otherwise.  Brown  v.  Onrkll,^ 
Q.  B.  (54. 


PRAECIPE. 

The  prn!cipe  is  no  step  or  proceeding  in " 
cause,  and  a  variance  between  it  and  the  i\rit| 
summons  in  ejectment  issued  upon  it  i'  1 
ground  for  setting  aside  the  writ.  i,'riiiid'iK>i 
White,  3  P.  R.  320.  ~C.  L.  Chamb. -l'r»t« 
Cotton  V.  McCulley,  7  L.  J.  272. -C.  L  Cli 
— Draper. 
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PRINCIPAL  AND  AGENT. 


2990 


PKESBYTERIAN  CHURCH. 
See  Chlklhes, 


PRESCRIPTION. 

I.  For  ItKiUTs— .5et  Easehest. 
II.  Time-  'SVe  Limitatiox    ok   Actions  and 


.SriTs. 


I  it  is  i 


PRESUMPTIONS. 
Sec  Evidence. 


PRINCIPAL  AND  ACENT. 
I.  AiiENcv  Generally, 

1.  XieeuMty  uf  Appolnlment   in  Writbn/, 

29!)  1. 

2.  Ai/ent  Act'uif/  fur   Oppox'tte   Partlex, 

2991. 

3.  Proof  of  A'jeiiry,  2992. 

4.  Ikh<jatioii  of  Autlwrilii,  2996. 

5.  ]{tilife(ilion  of  Aijeucij,  2996, 

II.  DuTV  OF  Agent,  2998. 

III,  Power  and  Authority  of  Agent, 

1.  I'lidir  Power  (f  Alloriu)/. 

(a)  To  KiecKt,'  DmU,  2999. 
(1))  To  Collect  Monefi,  ,3000, 
(c)  Other  Ca.'^'x,  .3001. 

2.  i4.<  to  nUU  and  Xute.i,  3002. 

3.  ^1.1  to  Sale  or  Piircliate  ofOooih,  ,3005, 

4.  Auto  Sale  or  Purcham  of  Land,  .3007, 

5.  Ai  to  Peedrinij  Pai/ment. 
(a)  Generalli/,  .".009. 
()))  On  MortijiiijcK — >SVf Mortgage. 

I IV.  Revocation  of  Authority  to  Agent, 
■3009. 
V.  RiiiiiTs  OF  Agent  again.st  Principal. 

1.  Ri'inuM-ratlon  and  Indemnity,  3010. 

2.  Other  C(WM,  3011, 

|YI.  Liability  of  Agent  to  Principal. 

1.  For  Xeijliijence. 

(a)  In  Effecting  Insnrnncc,  3011. 

(b)  Other  Ca.teH.  .3013. 

2.  For  Fraud,  3014. 

3.  Other  Cases,  3015. 

Vll.  RioiiTs  of  Principal  against  Third 
Person.s. 

1.  To  Sue  nponConfracfs  of  Agents,  3017, 

2.  Othir Cases,  3018, 

fl.  Obligation  of  Principal   to   Third 

Pek.sons. 

1.  O'l  Contracts  of  Agents,  3019. 

2.  For  Torts,  3020. 


3.  For  Fraud  and  Misconduct  of  Agents, 

3C21. 

4.  Other  Cases,  .3023. 

5.  Actions  for   JItdieions    Arrest — See. 

Malicious  Arrest,  Prosecution, 
and  other  proceedings. 
(>.  Fur  Specific  Performance  tf  Sales  hy 
Agents  —  See    Specific    I'erkorm- 

ANCE. 

IX.  Rights  of  Agent  against  Third  Per- 

.SON.S. 

1.   To  Sue  ill  hii  Own  Name,  3023. 

X.  LiAiiiLiTY  OF  Agent  to  Third  Per.son.s. 

1.  On  Contracts,  3024. 

2.  Other  Cases,  302,5. 

3.  On  Hills  or  Xotes— See,  BiLLH  of  Ex« 

CHANGE  AND  PROMLSSORY  NoTES. 

4.  Act  inns  for   Malicious  Arrest  —  See 

Malicious  Arrest,  Prosecution, 
AND  Other  Proceedinij.s. 

5.  For  False  Itepresentalion  of  Authority 

or  Agency— See  Fraud  and  Mis- 
representation. 

XI.  Mi.scellaneous  Cases,  .3020. 

XII.  Emhf.z/.lement  and  Larceny  by  Acsents 
— See  Criminal  Law. 

XIII.  Particular  Agents. 

1.  Attorneys  anil  Solicitors — See  ArrOR- 

NEV  AND  Solicitor. 

2.  Auctioneers — See  Auction  and  Auc- 

tioneers. 

3.  Bailees—See  Bailment. 

4.  Bailiffs  —  See  Bailiff  — Di.sTRESS — 

Division  Court— Sheriff. 

5.  Brokers— See  BROKER. 

6.  Contractors—See  Contr.vctors. 

7.  Carriers— See  Carriers— Railways 

AND  Railway  Companies— Ship. 

8.  Counnission  Merchants— See  Commis- 

sion Merchants. 

9.  Of  Corporations — See  Corporations 

— Municipal  Corpor.vi'ion.s, 

10,  Executors  and  Administrators — See 

Executors  and  Administrators. 

11,  Factors — See  Factor, 

12,  Insurance  Agents — See  Insurancf. 

13,  Of     Munici)ial     Corporations  —  See 

Municipal  Corporations. 

14,  A  gents  at  Elections— See  PARLIAMENT. 

15,  Serrants — See  Master  and  Servant. 

16,  Agents  of  Railway  Companies — See 

Railways    and    Railway    Com- 

P.tNIES. 

17,  Agents  of  Ships—See  Ship, 

18,  Trustees— See  Trusts  AND  TRUSTEES. 

19,  Warehousemen — .SVe  Warehousemen 

AND  Warehouse  Receifts, 

20,  Wharfingers— See  Wharfinger. 

21,  Wife  for   Hushand—See   HusBAND 

AND  Wife. 
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I.  AoENf'Y  OeNERAI^LY. 


1.  NecfiSHilij  of  Appoinlmeiil  in  Wr'Uinf/. 

Where  a  bond  was  giveu  to  certain  jiersons 
nppoiiited  under  act  of  parliament  for  the  i)ay- 
ment  of  money  at  a  certain  jjlace,  and  defendant 
pleaded  to  an  action  on  the  liond  that  the  plain- 
tiffs appointed  an  agent  to  whom  the  money  was 
to  Iw  paid,  and  that  tlie  agent  received  it,  but 
not  at  the  place  : — Held,  on  special  dejnurrer, 
that  it  was  not  necessary  that  the  appointment 
of  the  agent  sliould  be  un<ler  seal  to  vary  the 
condition,  ami  tliat  his  receii)t  of  the  money  was 
a  suHicient  discharge  of  the  bond.  Id'ijiua  v. 
Hm-id,;;  T.  T.  3  &  4  Vict. 

Defendant  ha<l  taken  shares  in  a  road  company, 
for  which  he  subscril)e(l  his  name,  and  the  sec- 
retary called  to  solicit  a  fuHher  subscription. 
Defendant  told  him  he  would  take  another  £100, 
and  the  secretary  afterwards,  in  the  defendant's 
absence,  put  <lown  his  name  for  these  shares  : — 
Held,  not  sutticieut  to  charge  defendant.  Imjt'v- 
Koll ami  Thiim(.aj\)nl  Gnircl  Ji'otitl Co.  v. McCwthy, 
16  Q.  B.  IG'2. 

The  authority  to  take  shai'es  should  be  in 
writing ;  but,  seml)le,  that  a  verbal  authority 
would  lie  binding,     lb. 

It  is  not  nece.ssary  that  the  seal  of  a  building 
society  should  be  attixe<l  to  an  autliority  to  its 
agent  to  sell :  the  entry  in  the  books  of  the 
socictj'  is  .suilicient.  Oslmnic  v.  Thi>  Farmers' 
ivii/  Mfi'lnuiks  BniliUuii Soc'utji,  o  Chy.  3'2G. 

See  Dominion  Bank  v,  KiiowUoii,  25  Chy.  125, 
p.  3008. 


2.  Aiji'iit  Actiiiijfor  Opposite  Parties. 

Plaintiflf,  in  su))port  of  a  claim  for  .?547.3.'),  in 
an  action  against  an  administratrix,  put  in  an 
account  rendered  by  an  agent  of  intestate,  shew- 
ing a  balance  of  Jiji^OO.  l(i,  after  crediting  .'J317.ll). 
There  was  also  evidence  from  which  the  jury 
might  have  found  the  same  agent  to  have  been 
the  agent  of  the  defendant  : — Held,  tliat  the 
question  of  agency  should  have  been  submitted 
to  the  jury,  and  if  they  found  that  the  account 
in  question  had  been  delivered  Ity  the  agent  of 
defendant,  it  must  be  considered  that  plaintiff 
l)roved  every  part  of  his  particulars,  debits, 
credits  and  lialauce.  Waddill  y.  Gilderaleere,  l(j 
C.  P.  5()5. 

Plaintiffs  sued  on  a  contract  with  defendants 
to  perform  certain  works,  to  be  paid  for  monthly 
in  debentures  made  by  defendants,  on  the  esti- 
mate of  their  engineer,  payments  to  Ije  made  by 
orders  on  the  debentures  or  proceeds  thereof  to 
be  deposited  in  the  hands  of  B.  F.  &  Co.,  London, 
England.  The  third  breach  of  the  declaration 
was  that  thougli  plaintiffs  completed  their  work, 
and  defendants  delivered  to  the  plaintiffs  orders 
to  the  amount  of  the  certificates  of  the  engineer, 
&c.,  tipon  B.  F.  &  Co.,  in  whose  hands  defen- 
dants alleged  the  debentures  had  been  deposited ; 
yet  defendants  did  not  deliver,  &c.,  but  B.  F.  & 
Ca  being  their  agents,  wrongfully  refused  for  an 
unreasonable  tini  3  to  deliver  the  debentures  or 
proceeds,  &c.  Defendants  pleaded  that  B.  F.  & 
Co.  were  the  agents  of  the  plaintiffs  as  well  as  of 
the  defendants,  and  not  of  defendants  alone : — 
H^d,  a  good  defence,  for  neither  party  could 
be  liable  to  the  other  for  the  tortious  acts  of  their 


common  agents.  Wilson  et  nl.  v.  Thp  fn,  ,„, 
ation  of  the.  United  Voiniiies  of  Huron  timl  Brm 
10  C.  P.  498. 

See  Gore  Hank  v.  Miinieipality  of  the  f'n\i),i.,^ 
Mlddlesej;  10  Q.  B.  5!>5,  ]>.  :«)22  ;  AV„rt  J 
Steren,  18  Chy.  35;  UiChy.  1!)3,  p.  30L';t ;  HV;i 
v.  Bankin,  18  Chy.  (125,  p.  3014.  '' 


3.  Proof  of  A  i/enry. 

Tn  an  action  against  a  member  of  a  juint  stxi 
company,  his  admissions  that  he  wan  n  iiartntr  I 
are  safKcient  to  prove  his  liability,  witlidut  iir,,. 
ducing  the  partnership  deed  ;  and  wlitn  a  mu. 
panj'  is  formed  for  puri)o8es  which  do  nut  rcmler  I 
the   drawing  and   accepting  of  l)ills  ami  ni,tej  I 
necessary,  it  will  be  sufficient  to  estalilish  thf 
liability  of  a  partner,  on  bills  or  not«s  ilrawiuf  I 
accepted  in  the  name  of  the  company  liy  tlitir  I 
secretary,  that  while  he  was  a  partner  the  sew  [ 
tary  was  in  the  habit  of  so  drawing  ami  in'ceiitini  I 
bills,  which  were  afterwards  paid  with  his  «•' 
i  currence    and    admissicm  of  liability,     l,,,  j 
Macdonnld,  H  0.  S.  130. 

Where  a  bill  is  drawn  by  a  person  signing ^ 
agent  of  a  company,  the  acceptance  admits  tkl 
signature  and  autliority  of  the  a"ent,  and  ]«.[ 
eludes  any  technical  objections  lu.  tu  the  tom-l 
position  or  description  of  the  company,  (irtliejl 
ability  to  draw  the  bill.  Jiank  of  Mimirmhl 
DeLatre,  5  Q.  B.  3()2. 

The  (]uestion  of  agency  is  a  qnostinn  nf  iKi| 
for  the  jury,  there  being  some  evidciae  t<igi)ti 
them,  of  which  the  judge   must  ilucide.    ft| 
Blwpuere  v.  Becker,  8  C.  P.  167. 

Defendants  agreed  to  advance  numey  to  tliil 
plaintiffs  to  enal)le  them  to  i)rocure  a  stiaiwrj 

[  which  was  to  run  in  connection  witli  dofiiidantifl 
railway,  and  guaranteed  them  against  InssiipK 

!  a  specified  sum.  The  earnings  of  tliu  viv^scl  ffen 
to  be  shared  as  provided  for  ;  and  it  wasagi 
that  defendants  should  name  and  pay  a  pci^ 
to  act  as  purser,  and  keep  an  aceount  of  t 
receipts  and  expenditure.  He  was  to  lie  suIjM 
to  their  authority,  and  to  mess  with  the  ca|itii| 
at  the  plaintiffs' expense  : — Held,  that  defeiul; 
were  not  liable  to  account  to  the  plaiutilfs  fJ 
moneys  received  by  him  .and  not  paid  over,  f| 
he  was  accountable  to  the  jjlaintitl's.  Vmvi 
et  al.  V.  Buffalo  and  Lake  Huron  H.  W.  Pj., 
Q.  B.  630.  ■ 

The  action  being  for  goods  sold,  the  questii 
was  the  authority  of  one  ilcA.  to  hiiul  defa 
dants,  as  their  agent  : — Held,  tiiat  an  .itliJji 
made   by  McA.,   describing  the  nature  o! 
agency,  and  filed  by  defendants  on  ni(iti(infoi| 
new  trial  in  another  suit  brouglit  by  this  phi 
tiff  against  them,  was  clearly  adniissihle  a^'aii 
defendants.      Thayer  v.   Street  d  «/.,  i3y.| 
180. 

In  an  action  for  demurrage,  the  sliippiiig  I 
of  certain  staves,  forming  the  contract  ou  wbl 
the  plaintiff  relied,  was  signed  "  E.  W.  Atl 
son,  agent ;  "  and  the  only  evidence  to  pwfel 
agency  was  that  of  a  witness  who  swore  tiutl 
(A.)  had  been  the  generally  reputed  agi ' 
defendant  in  the  stave  business  at  the  fortj 
shipment  for  several  years,  and  once  i 
money  from  the  witness   for    defemUnt, 
neither  this  nor  any  other  act  uf  »geoc;4 
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i  I,  „„tf)  have  come  to  defendant "akiiowletlgo:— 
M.!u  not  witlicieiit  to  go  to  the  jury,  and  that 
f.   ,,U,tiff  was  i)r()i)erly  iiou-suitod.     Mijlv><  v. 

The  fact  that  a  man  employed  another  to  do 

inccitiid  fti-"*  f'""  ''""  "*  '^  particular  time — 

I*  I    tDiiwi't  stirvice  of  imiwrs -raises  no  pre- 

U  mrtiim  whiitover  tliat  tlio  person  so  emidoyed 


[I  similar  act  at  a  diflfercnt 
1  L.  J.  IV.  S.  154.— C.  L. 
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hii^  authority  to  do 
Itinie.  ,V/h/'/'  v.  -'''"'^> 
iChamb.-HftM-i'-ty. 

\ctiou  for  j)rovisions  furnished  by  plaintiffs 
'steamboats  iKjloiiging  to  and  run  l.y  defeu- 
Idflirts  It  appeared  that  the  steward  of  each 
at  was  *""'^  ''•'^  contract  with  defeinlants  to 
miish  these  sniiplies,  hut  there  was  coiitradic- 
,r\-  evidence  as  to  the  plaintiff's'  knowledge  of 
lis  arraii"enieiit,  and  as  to  the  circumstances 
inilcrwhieli  the  goods  were  ordered  and  fur- 
islied.  The  jury  having  found  for  the  plaintiffs  : 
-Helii  1.  That  upon  the  evidence  set  out  in 
ie  case,  a  new  trial  was  properly  granted  in  the 
flimty  Court.  2.  'J'hat  no  absolute  rule  can  he 
ii,l  down  as  to  the  liability  of  ahi)!  owners  in 
cli  matters,  but  each  ciise  must  depend  on  its 
jvii  facts ;  aii<l  that  here  the  jury  should  be 
ikeil,  upon  all  the  evidence  and  considering  the 
Hture  of  the  business,  to  whom  was  tiie  credit 
•en,  were  the  parties  ordering  the  supplies  the 
ifenllaiits'  agents  for  that  purpose  within  the 
ilinary  rules  as  to  principal  antl  agent,  and  was 
natural  inference  of  defendants'  liability 
„,ici('ntly  rebutted  by  the  plaintiffs'  knowledge 
^t'.e  true  arrangement  ?  ( 'loy  et  a  I.  v.  J  acton's 
\l,  27  Q.  B.  88. 

In  an  action  by  the  plaintiff  for  wages  earned 

I  a  lumberman,  the  dispute  being  whether  the 

ion  hiring  him  was  the  defendant's  agent,  tlie 

Icmlaut  pleaded  a  set-off,   and   at  the  trial 

emjited  to  prove  under  it  tliat  the  plaintiff 

J  ri'oeived  goods  from  the  store  at  the  shanty  : 

tatW,  reversing  the  judgment  of  the  County 

irt,  that  no  inference  could  bo  drawn  from 

as  .an  admission  by  the  defendant   of  his 

lility  for  tlie  plaintiff's  wages.     Held,   also, 

iiiii"  the  judgment  below — ^  I.    That   the 

;munts  made  by  Ij.  &  M.,  under  the  eircum- 

icis  set   out  in  the    case,    were    properly 

[ivcd.    2.  That  it  was  allowable   to   prove 

.■rsons  working  with  the  plaintiff  that  they 

ten  paid  by  defendant  on  application  to 

ami  that  in  suits  brought  by  them  against 

.  he  had  paid  money  into  court ;  and  that 

ijmlginents  in  such  suits  were  also  admissible, 

Igli  nnnecessary.     3.  That  a  memorandum 

lefeudant's  writing,  unsigned,  and  attached 

jUillof  sale  relating  to  the  timber,  was  also 

"ssible.    Hkwart  v.  Scott,  27  Q.  B.  27. 

lintiff shipiied  grain  from  P.,  consigned  to 

jcntatO.,  directing  the  consignee  to  hold 

Sject  til  defendants'  order.     The  local  agent 

fcfendants  at  P.   concurred  therein,  but  no 

tix  was  made  on  account  of  the  grain,  nor 

kill  of  lading  endorsed  to  defendants,   nor 

f  transfer  of  title  made.     The  consignee  ob- 

.  advances  at  0.  on  the  grain  and  it  was 

J  repay  them  : — Held,  that  the  defendants 

Inot  liable  for  such  a  sale  to  plaintiff,  for 

»asnn  evidence  to  shew  the  consignee  their 

i  and  they  had  acquired  no  control  over  the 

irikiH  V.  The  Bank  of  Montreal,  20  C. 


Upon  a  Bale  of  hides  —Held,  that  upon  tlio 
evidence  set  out  in  the  report,  the  defendants 
were  acting  as  principals,  not  as  agents  of  the 
plaintiffs,  the  pundi.asers,  and  therefore  could 
not  charge  ccmimission.  Muckkia  v.  Tlmrnr,  30 
(i.  B.  4(54. 

In  an  action  on  a  replevin  bond  against  prin- 
cipal and  snreties,  the  breach  assigned  was  the 
n<m-return  of  a  portion  of  the  timlicr  replevied, 
for  which  the  defendants  in  rejdevin,  tlio  now 
plaintiff's,  obtained  judgment.  It  appeared  that 
the  timber,  when  replevied,  was  on  the  banks  of 
a  river  some  distance  abfive  the  point  where  it 
was  intended  to  be  shipped,  and  by  directions  of 
F'.,  the  plaintiff  in  replevin,  it  was  put  in  the 
ponHcssiou  of  one  L.,  who  was  F'.'s  general  agent 
for  looking  after  his  land  in  that  part  of  the 
country.  L.  authorized  the  defendant  in  replevin 
to  take  it  down  to  the  shipping  point,  where  it 
was  again  taken  possession  of  for  F.,  by  a  per- 
son appointed  by  \j.  to  receive  it  there,  and 
shipped  for  F.  L.  had  been  forbidden  by  F.  to 
permit  this  removal  to  the  shipping  point,  but 
the  defendant  in  replevin  was  not  aware  of  it. 
and  such  removal  was  to  the  benefit  of  whoever 
might  be  the  owner  : —Held,  that  the  receipt 
of  the  timber  at  the  shipping  point  by  F.  waa  a 
ratitioation  on  his  part  of  the  removal,  though 
such  removal  was  m  vi(dation  of  liis  orders. 
PdtlrrMn  I't  al.  v.  Fa/kr  tt  uL,  32  ().  B.  240. 

Held,  also  that  it  was  properly  left  to  the  jury 
to  say  whether  L.,  from  the  nature  of  the  property 
and  its  situation,  and  being  ajipointed  agent  to 
receive  possession,  had  reasona1)lc  authority  to 
arrange  that  it  shcmld  be  taken  to  the  shipping 
point  for  the  benefit  of  all  concerned  ;  and  that 
they  were  fully  warranted  in  finding  that  he 
had.     //>. 

Held,  under  34  Vict.  c.  48,  the  act  incorpor- 
ating the  Ontario  and  Quebec  H.  W.  Co.,  and  the 
Railway  Act  of  18()8,  that  the  defendants  were 
empowered  to  apj)oint  an  agent  to  negotiate  for 
ami  obtain  municipal  ai<l,  and  that  for  that  pur- 
pose a  resolution  of  the  board  of  directors,  or  any 
entry  nr  minute  in  their  record  of  i)roceeding8 
W(nild  have  been  sufficient,  witlioutthc  formality 
of  a  by-law  or  the  seal  of  the  company.  The 
plaintiff  sued  defendants  for  services  performed 
by  him  as  their  agent  in  obtaining  bonuses  from 
the  different  municipalities  through  which  the 
defendants'  railroad  was  to  pass,  and  the  only 
evidence  of  his  appointment  was  a  letter  writ- 
ten by  one  of  the  directors,  stating  that  at  a 
meeting  of  the  board  he  was  directed  to  make 
arrangements  with  the  plaintiff  to  work  up  the 
bonuses,  and  re([ue8ting  him  to  proceed  forth- 
with. It  was  shown  also  that  the  president  had 
recognized  and  adopted  his  services  and  partially 
l)iid  therefor  :— Held,  that  this  waa  not  suffi- 
cient proof  of  the  plaintiff' 's  engagement,  or  oC 
the  acceptance  of  his  services  by  the  companj' ; 
but  a  new  trial  was  granted  without  costs,  to 
enable  him  to  supply  proper  evidence  if  possible. 
Woixl  V.  The  Ontario  and  Quebec  R.  W.  Co.,  24 
C.  P.  334. 

In  an  action  for  not  accepting  goods,  alleged 
to  have  been  purchased  by  one  P.,  as  defendant's 
agent : — Held,  that  there  was  evidence  for  the 
jury  that  P.  had  a  general  authority  to  act  for 
tlie  defoudaut,  defendant  having  spoken  of  him 
in  his  letter  as  our  Mr.  P.,  and  there  being  evi- 
dence of  hia  purchasing  for  defendant  on  other 
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occnsiona  ;  nml  thnt  plaintifT'cnuM  not  bo  affec- 
ted by  teleunuiiH,  of  wliicli  lio  was  igiioriint, 
which  ])iiH.seiT  between  I*,  and  (lefeiuhuit  limiting 
I'.'s  imthority  ftH  to  jirice.  ^}tnrphy  v.  Tfiomi'- 
son,  '2HV.  r.  233. 

Wiiore  ft  plaintiff  desires  to  effect  service  of  a 
mibiHi'na  by  serving  the  agent  of  an  absent  de 
fendant,  he  nuist  shew  tlnit  the  party  to  lie 
served  is  the  agent  of  the  defendant  in  relation 
to  the  8ul)ject  matter  of  the  suit,  to  such  an  ex- 
tent as  to  satisfy  tiie  court  that  the  acceptance 
of  a  subptena  by  such  agent  will  fall  within  the 
autliority  conferred  upon  iiini  by  his  principal. 
AVhere,  therefore,  a  motion  for  such  an  order 
■was  made  grounded  on  an  affidavit  which  stated 
that  the  agent  at  jn'csent  conducted  the  defen- 
dant's business  of  land  agent,  and  had  "acted 
for  the  defendant  in  reference  to  the  mortgage 
whieli  was  the  subject  matter  of  the  suit,"  tlie 
application  was  refused.  PaMmorc  v.  yicu/l-i, 
1  Chy.  130. 

A  bill  was  filed  charging  defendant  with  hav- 
ing purchased  certain  lands  as  plaintiff's  agent 
and  with  his  money,  and  praying  to  have  defen- 
dant declai-ed  trustee  of  the  land  for  the  plaintiff 
The  evidence  on  tlie  point  of  agency  or  no  agency 
being  contradictory,  issues  were  directed  to  be 
tried  as  to  the  agency,  and  as  to  the  payment 
of  the  amount  of  purchase  money  having  been 
made  out  of  moneys  belonging  to  plaintiff,  or 
having  been  charged  iigainst  him  in  account  by 
defendant.     Maoiiilu!/  v.  J'mctvr,  2  (.'hy.  390. 

An  .assignment  of  certain  property  was  made 
to  defendant  as  agent  for  jdaintiff;  and  defen- 
dant refusing  to  account  therefor,  the  plaintitl' 
iiled  a  bill  for  that  purpose.  The  court,  upon 
the  facts  set  out  in  the  case,  without  directing 
an  issue,  decreed  an  account  with  costs,  although 
defendant  denied  his  agency,  and  swore  that  a 
receipt  produced  l)y  the  [ilaintiff  was  a  forgery  ; 
and  tlie  evidence  njion  tlie  jjoint  was  conflicting. 
Hoifcnhcrijir  v.  Thotint.i,  4  Chy.  473. 

A  bill  was  filed  against  defendant  claiming 
the  difference  between  £75  paid  and  £300  re- 
ceived by  him  for  a  sliare  in  a  joint  stock  com- 
pany, on  the  ground  that  in  the  matter  of  the 
purchase  he  had  acted  as  agent  of  the  plaintiff. 
The  defendant  by  his  answer  positively  denied 
all  agency  in  the  matter,  and  asserted  that  he 
Lad  niadvertently  made  use  of  tlie  words,  "se- 
cured a  share,"  which  tended  to  support  the 
claim,  instead  of  "sold  a  share,"  and  the  evi- 
dence in  the  cause  was  to  the  same  effect.  The 
court  dismissed  the  bill,  but,  as  the  letter  of 
defendant  had  tended  to  create  a  misapprehen- 
sion of  the  facts,  without  costs.  Amltrson  v. 
Cameron,  (i  Chy.  23"). 

A.  had  authority  to  collect  rent  and  to  contract 
for  the  sale  of  projierty  and  to  receive  the  down 
payments  : — Held,  that  such  authority  did  not 
entitle  him  to  receive  payments  on  a  mortgage 
given  for  unpaid  pul-chase  money.  Greenwood 
V.  The  Vomvienual  Bank  of  Vuiiadu,  14  Chy.  40. 

Where  such  an  agent  had  at  one  time,  without 
authority,  received  some  payments  on  such 
mortgage,  which  the  principal  ditl  not  publicly 
repudiate,  and  another  mortgagor,  who  did  not 
appear  to  have  had  notice  of  these  payments, 
made  a  i>ayment  to  the  agent  on  his  mortgage, 
fourteen  months  after  the  agent  had  ceased  to 
receive  any  mortgage  money,  such  payment  was 
lield  to  be  not  a  gooil  payment.     Ih. 


Where  it  was  shewn  by  evidence  that  tlic4 
fendant  had  agreed  to  attend  and  buy  in  ,.^.j,' 
jierty,  offered  for  side  by  auction,  as  tlic  atoi't,; 
the  plaintiff  and  for  his  benefit  :-  liilil,  ,,.. 
withstaniling  the  Statute  of  Frauds  JLad  1^1,^ 
up  as  a  <lefence,  and  there  was  not  any  v:x\\\\f 
evidencing  the  agreement,  that  the  iiliiintitl'»|! 
entitled  to  a  decree  to  carry  out  the  iii^iuiiiKf 
ItoM  V.  Seott,  22  Chy.  29;  21  Chy.  39!. 

Sec  Jfeiit/ijield  V.    Van  A  lien,  7  C  P.  ;14ji 
3003;    Worlinan  v.   JUcKlnxIrif,  21  ().  li  t;>(  ' 
3004  ;   T/nii/er  v.   S/reel,  22  Q.  li.  IVfJ.  ■  p.  i^J,. 
Prince  v.  Len-U,  21   V.  V.  ti3,  ]t.  Mm-,  iil;,i, 
V.    Credit    Valley  Ji.    W.   Co.,   25  C.   j'.  :>;-, 
3007;    W'llllawH  V.    Jenkinx,    18   Ciiv.  ,■;,•{(;' 
3017  ;    Wri'jht  v.  Jlank'm,  18  Chy.  (I'i:.,  p.  ijoij; 
T/ir  ('(tnaila    Permanent.    Loan  and.  Snriitin  i; 
V.  Ji\m,  7  1'.  It.  79,  p.  3002. 


4.  Deleiiat'wn  of  Aiilhoriti/. 

AVhere  money  I)y  an  award  is  to  lie  |i,ij, 
the  ))laintiff  or  to  the  plaintiff's  attdiiitv, tlil 
attorney   cannot    substitute    another   att.inKtl 
under  him  to  receive  the  money.     Mnoruru 
Clambers,  4  (I  K  171. 

Held,  that  a  lino  run  by  a  subordinatf, 
adopted  l)y  the  principal  surveyor,  is  tliowu 
of   the   Litter,    and    must    be   trcatuil  as  ^uil 
Orenx  V.  Daridson,  10  C.  P.  302. 

The  local  agents  of  a  bank  cannot  iriaiit  ]«ii(,] 
of  attorney  to  third  parties  to  receive  m 
ordci'ed  to  be  paid  to  the  bank  liy  adecrtuuii 
court.  Hank  of  li.  X.  America  v.  J'itHmkri\ 
Chy.  Chainb,  (15. — Spragge. 

The  general  rule  is  that  clerks  of  an  agent: 
not  agents  of  the  principal.     Hope  v.  D'w 
Chv.  439. 


5.  liatijication  of  Aaeneij, 

It  is  no  defence  for  a  forwarder  deviatiiit'ra 
his  instructions,  that  after  the  deviatimi  liiij 
the   jdaintiff's   agent    he  had   done  so  ami 
ol)jection  was  made  by  the  agent.     Alitor,  if 
told  the  agent  of  his  intention  before  tlitilej 
ation,  and  ct^uld  shew  that  the  agent  lia4 
discretion  in  the  matter.     Fowler  v.  llv.itii 
Q.  B.  18. 

A  distress  made  by  an  agent  for  tlie  taefiti 
his   principal   in   his  own  name  instead  nT 
principiil's,    and  subsetpiently   ratilieil  liy  I 
principal  : — Held,  legal.     CI  rant  v.  McilVht\ 
C.  P.  .'iSO. 

Plaintiff's  agent,  without  authority  tindem 
by  deed  leased  to  defen<lant   for  seven  v< 
certain  land  belonging  to  plaintiff.    Tlwewa 
shewed  that  the  lease  when  signed  wjudeliwl 
to  plaintiff,  and  that  he  several  times  reqiief 
the  agent  to  go  and  see  whether  ilefeiidaiit  1 
performeil  his  covenants  under  it ;  tiiat  liel 
never  objected  to  the  lease,  but  hail  1h!ciioi:| 
lot,  and  had  had  it  surveyed  after  defenr 
took  possession  of  it.     The  jury  foiuid  theji' 
tiff  had  adopted  the  lease,  and  re-(leliviftil| 
his  deed  : — Held,  that  their  liinlin;,'  w.is  r 
and  that  the  lease  was  binding  uiMni  tiicp 
tiff.     Pettujrew  v.  Doi/le,  17  C.  P.  34. 

One  E.  was  left  in  charge  of  the  estats 
who  promised  to  leave  the  same  l)}'"!!!^ 


;  a/tir«iirilx  /eft  tlii 
ttistate,  and  V,.,  actii 
If.  \m  liieil  witliou'^  1 

Ills  iiHii  naniu  of  a 

p  les.see  intcrcil   ini 
liialilc  liiiildings  tliei 

,\.  entiiMLslied  his 

lloJ'l  to  reen^'iiize  til 

( tiled  ;>;wi:ing  to  bin 

tliat  he  slidiiJd  ,);iy  ( 

\iU  on  the^'nmnd  of 

lec'iiirt  refiiNcd  togra 

led  ;  and  tlie  fact  tlia 

.reding.i  in  tliis  cour 

upon  him  Un-  an  act 

'i>ed  liy  him  {\;„,i^  th 

liidd  not  .sneli  a  prou( 

.cdii.^ideiiMliiiiitihoatii 

.\V,W/,  JM'liy.  44(i. 

Aioni|)anywjisforined 
bility  to  caiTy  m  bii.si: 
jvijice.  'I'lic  majority 
ilwitin  /Jiglami.  'fj, 
I.1M.I,  H-itliont  authorii 
;liase  of  real  estate  for 
-Miawa,  and  .signeil  tin 
Jliitetor. "  Forconve 
mde  to  the  directo 
Jntid  a  mortgage  for 
Hy.  and  Went  into  posi 
W\  for  the  jmrposes  o 
ksewa.s  immediately  c 
■•■  Knglisli  directors,  a 

■Umtdnliioact  rcpiK 
Ic  contrary,  tliey  diroci 
Mn:d  .•  ^Hel.I,   that  tl 
i'"i  "f  the  C(mtract  by 
tol  power  to  adopt  it 
Jdniitthe.  cmiiiany;  an 
liwMe  to  the  vendor  fort 
'"'>■•  •"'"'^,  l7Chy.  r>7^ 
■ind  f  heing  indolitcl  t 
'  ,^'  '•■'"'**»;  T.,  the  bi 
r  ""•'  "''^''t  "i-"so,  that  in 
«ni»it^';igu  .should  be  i^i 
'"'•",f'^'  ti"'  link's  « 
I.  Iwd  no  express 
^''  take  tins  security,  j 
« ti'o    line  absent  fi^on 
"  "f  the  transaction. 

»r  C.1  t,i  he  made  be 
r,'"f  1ft.  •■"1.1  the 
r  tk.  hank,  of  the  sec, 
[!'a>t.os  of  the  first  par 
J»H.ert.a„ihillsofexeh, 

'"■,  mcmsuleration,  &c 
*tlit.h.nweIioI,lf„n,it,,; 

H;»  that  the  m,X, 
Nl.y  the  parties,/ 
change.    (,„  the  cou 
''^'gapprise.Iof  the 
'"f  c,.-plai„tiff;  in  ,i 

,"'eg<«,isweresti]lin   J 
"•  a'«l  I.  was  placed 
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,„....!«  It'ft  *'"''  country  and  died  abroad 

^it'i"':'"''!  K.,  acting  on  tliu  itroHuniptiou  that 

Till  ilii!'!  witl'o"''  '"'''■"-  """'"  "■  1>"'1'1'"«  '«'*»"! 

IsdWii  naiin!  of  a  iiortion  of  the  eHtate,  and 

'i.,sei;  tiitiTt'd   into  iioasusHion  and  erected 


hand.  Tn  the  following  Octolier  the  bank  in* 
8tnrcte<l  T. 's  HiieuuHsor  to  realize  the  security  :— 
Held,  that  tlu;  bank  by  their  reiiudiation  of  t)io 
ntortgagu  had  let  in  defeiulant's  execution,  and 
tliat  tlieir  Hulme(|uunt  ratification  of  T'sacts  and 
.iiluliuiidiiig.H  tliereon.  Afterwards  tiie  heir  [  adoption  of  the  security  could  not  defeat  tho 
\'  estrtlilislicd  his  rigiit  to   the  estate,   and  i  writ.      'I'lti/liir  tt  (il.  v.  Aiii'<Ht,  1!>  C.  1'.  78. 

In  detinue  for  a  mortgage,  it  appeared  that  the 
]ilaintitr  and  his  father  were  executors  and  trus- 
tees under  the  will  of  one  (.'.,  the  plaintilV  being 
also  residuary  legatee  ;  and  that  in  April,  18(14, 
the  plaiutifT,  who  was  then  residing  in  Kngland, 
having  written  to  his  brother  to  send  hiui  some 
money,  tlie  brother,  who  had  access  to  or  posses- 


f",.,lto  rccuK"''-^  ''''^'  ^^'^'^  '<  whereupon  a  bill 

I,    liluil  .-,.;^!;iiig  to  bin<l  tlie  heir  with  this  lease, 

■  ..\ili(mld    lav  the  value  of  the  inipi 

:)f  tliel 


ftlKit  111'  .■iliiiidd    lay  the  value  of  the  imiirove 


iiilcri 
1-tn  v 
Icviit 


ts  on  tilt  ground  of  a  ratification  ot  tlie  lease. 
eviiiirt  rifuHcil  to  grant  either  branch  of  relief 
eil ;  mill  tiic  fiict  that  tlie  heir  had  instituted 
,,,J,liiig.s  ill  tills  court  against  the  lessor,  eall- 
,n,on  liliii  for  an  account  of  the  rents,  &c., 
eiuil  Ijv  liliii  from  the  estate  of  the  iiitest.ate, 
(liilil  liotsiicliaiiroceeding  as  could  properly 
ciiiisiik'icil  IV  ratihcation  of  K.'s  acts.  MoffatI 
.V,V,'»i//, '.K'hy.  44(1. 

"  iimipaMy  was  formed  in  England  with  limited 
Mitv  til  cany  on  business  at  (.)sliawa  in  this 
iviiioe.    'I'iie  majority  of  the  directors  were 
„jit  ill  Hiijllaud.     The  nianagiiig  director  at 
|i"w:i,  witiimit  authority,  contracted  for  the 
,,;i;iseof  real  estate  for  the  use  of  the  company 
lOshiiwa,  anil  signeil  the  contract  as  "  Maiiag- 
Jiiactiir."     I'"or  convenience  the  conveyance 
iiiailu  to  the  director  personally,  and  he 
nitiil  a  iiiortgagc  for  the  unpaid  purchase 
V,  ami  went  into  possesion  and  used  the 
'rtv  fur  the  purposes  of  the  coinpany.     The 
last;  was  iiiiiiiediately  cimimuiiicated  by  him 
Knglish  directors,  and  they  disapproved 
,  Imt  illil  no  act  repudiating  the  jiurchase ; 
ic  ciiiitiarv,  they  directed  the  buildings  to 
mriil ;— Held,  that  this   conduct  Wiis  an 
.i(,ii  iif  the  contract  by  the  directors  :  that 
liail  [Kiwer  to  adopt  it,  and  had  the  power 
Biluy  tlic  company  ;  and  that  the  eiuiipany 
yifctiitlie  vendor  for  the  purchase  money. 
11/  V.  MhiU,  17  Chy.  .574. 
anil  1.  heiiig  indebted  to  a  bank,  arranged 
tilt  iilaliitiS',  T.,  the  bank's  agent  at  H., 
the  ilelit  arose,  that  in  order  to  secure  the 
a  mmtgagc  should  be  given  to  him  and  the 
ikiintiff,  the  bank's  general  manager  in 
T.  hail  no  express  [lower  to  bind  the 
to  take  this  security,  anil  his  eo-plaiiititt' 
|t  the  time  absent  from  the  country,  and 
t  iif  the  transaction.     A  mortgage  was 
iiigly  ilrawn  up,  dated  2"2nd  June,  18(»7, 
riwiitfil  to  bo  made  between  H.,  I.,  and 
tlie  tiist  part,  and  the  plaintiffs,  as  trus- 
r  tlie  liauk,  of  the  second  part,  reciting 
parties  of  the  first  part  were  indebted  to 
ik  in  certain  bills  of  exchange,  and  witness- 
it  H.,  in  cinisideration,  &c.,  assigned  to  the 
~  the  liimsehold  furniture  in  his  residence, 
proviso  that  the  mortgage  was  to  be  void 
icnt  liy  the  jiarties  of  the  first  part  of  the 
exehaiigo.    On  the  court  of  directors  in 
il  being  apprised  of  the  transaction  both 
1(1  his  cn-plaintif}',  in  a  report  made  to 
the  latter  in  condemnation  of  it,  they 
tqiuiliateil  it,  and  on  22nd  August  fol- 
HMtc  T.  distinctly  to  that  etfect  ;  and 
leir  letter  reached  him.  on  the  Sth  Sep- 
the  giwds  were  still  in  ri.  's  possession, 
ling  hail  been  done  under  the  mortgage 
|m:nnling  it.    On  the  7th  September  1., 
Imposition  in  the  bank,  and  on  16th 
i«r,  (lefemliiut's  execution  against  tlie 
!  H.  ami  I.  was  placed  in  the  sherifif's 


sion  of  the  mortgage  as  agent  of  the  father,  since 
deccasid,  procured  a  loan  for  the  plaintitl'  f.nin 
the  defendant  of  ,t'2.")  stg.,  on  his  dcpnsitiiig  the 
mortgage  with  defendant  as  collateral  security, 
not  only  for  this  amount,  but  for  a  further  sum 
of  .'ii!27!*,  previously  olitained  by  the  brother,  and 
then  due,  siiewing  defendant  t'.'s  will,  and  iiro- 
mising  to  notify  plaintitl'  of  the  deposit  and 
obtain  his  consent  thereto.  The  plaintifl'  was  so 
notified  hut  did  not  repuiliate  the  transaction, 
either  prior  to  his  return  to  Canada,  in  181)7,  or 
until  the  autumn  of  187r>,  when  he  served  tliu 
plaintitl'  with  a  demand,  and  in  May,  187l>,  com- 
menced this  action  ;— Held,  that  the  plaintiff 
could  not  recover,  for  under  the  circuiiistaiues 
he  must  be  assumed  to  have  authorized  tlic  de- 
posit, which  he,  .as  executor  ami  residuary  lega- 
tee, hiid  power  to  make,  flagarty,  0.  .1.,  liesi- 
taiite,  as  to  defendant's  right  to  retain  for  tho 
brother's  debt.     MrLcan  v.  J/itiit;  27  C  1'.  195. 

See  I'dthrsoii  v.  Fiil/rr,  .32  (^».  B.  240,  p.  2'J!t4 
Friiici'  V.  Lcirii,  21  V.  V.  (iS,  [>.  ;jtK)(i. 


11.    Dl'TY  OF   AciENT. 

The  plaintiffs,  a  bank  at  Milwaukee,  sent  to 
defendanta,  a  bank  at  Toronto,  fm-  collection,  a 
bill  drawn  by  A.  at  Milwaukee  on  15.  at  Toronto, 
payable  f<u'ty-tive  ibiys  after  date,  together  with 
a  bill  of  l.-iding  endorsed  by  A.  for  certain  wheat 
consigned  by  A.  to  H.  : — Held,  that  in  the  ab- 
sence of  any  instructions  to  the  contrary,  defen- 
dants were  not  bound  to  retain  tlie  bill  of  lailing 
until  payment  of  the  draft  by  H.,  but  were  right 
in  giving  it  up  to  him  on  obtaining  his  accep- 
t.ance.  Kvidence  having  been  given  as  to  the 
custom  of  merchants  in  such  cases,  both  in  the 
United  States  and  Canada : — Held,  that  the  lat- 
ter only  could  be  material.  Tlw  lVi/<coii!<in 
M(t7-ine  and  Fire  /«.i.  Co.  Hank  v.  Bank  uf  BritUh 
Xiirth  America,  21  Q.  B.  284  ;  atKrmedon  appeal, 
2  E.  k  A.  282. 

It  is  the  duty  of  an  agent  to  defend  an 
action  improperly  instituted  against  his  princi- 
pal. Where  therefore  an  insurance  company, 
having  ceased  to  carry  on  business  in  this  coun- 
try, paid  off  a  clerk,  who  was  immediately  em- 
ployed by  a  firm  of  which  the  agent  of  the 
company  was  a  member  ;  notwithstanding  which 
the  clerk  sued  the  company  for  his  salary,  and  the 
.agent  allowed  judgment  to  go  by  default,  and 
paid  to  the  plaintiff  in  the  action  the  amount  of 
the  judgment : — Held,  that  the  agent  was  not 
entitled  to  credit  for  the  amount  so  paid  on 
taking  an  account  of  hia  receipts  and  payments 
on  behalf  of  the  company  ;  that  the  utmost  for 
which  he  could  Ije  entitled  to  credit,  wius  the 
excess  of  the  salary  at  which  the  clerk  had  been 


'»H.,I 


^-.'^'i'j 
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cii^'ngfil  liy  thu  ctmiimuy  over  aiitl  aIma'u  wluit 
lit!  ruccivi'il  ill  liiii  now  uuiployuiwiL  ■/u//  v. 
Miivilimi-ll,  17  Cliy.  4.'W. 

AVhtTe  Kii  an  iiimirntipc  ooirnDiiiy  (|iiTttiiiu)MiHi- 
iiem,  a  <iimiitity  of  ortiif  fiiniituiti  was  in  tlic 
posHtrHHioii  (if  tilt'  iiguiit  wlii.;h  wiw  not  fortli- < 
<:niniiif5  :  Helil,  tlint  it  wiih  the  iliity  of  tlio  ugL-ut 
to  liiivi!  iiiuile  iiro|M.T  uiitriiiM  itlMswiii^  what  liail 
hoiKtiiiftlivrfof  ;  ami  in  tlut  alNtuno;  of  uncli  ]iroof 
tliut  liJH  oHUitu  WAD  {irojttirly  ehargeublu  v/ith  itH 
value.     //;. 

A  paiil  agent  wlioHe  ilnty  it  is  to  receive  from 
otlior  agiMitH  nioMevH  iliie  to  the  priiiciiial,  iu 
hoiinil  to  take  HtepH  for  the  ret;overy  tlieriiof, 
uiiK  »H  lie  chewM  that  had  he  taken  iiroeeeiliiign 
to  eiifori  e  payment,  or  that  there  was  reanon- 
nlilt^groiiiiil  for  lielieving  that  if  proceedings  had 
been  taken,  they  would  have  proved  inutt'ect- 
ual.     ///. 


HI.  ]'owKii  AM)  AiriioRrrv  ok  Auent. 

1 .    I  'iii/cr  /'iiiirr  of  A  ttorney, 

(a)   To  Krtfiiti'  Dvedn, 

A  power  of  attorney  ami  contract  of  sale 
acknowledged  iiefore  a  uotnry  in  Lower  Canada 
(an  inHtrnineiit  not  under  Hual),  will  not  autho- 
rize a  conveyance  of  lands  in  this  ])roviiice.  lh>f 
d.  Slichloii  \.  AriiiKlriiiKj,  Tay.  35'-'. 

A.  received  from  Ti.  a  power  of  attorney  to  sell 
lamia.  I'mler  the  jiower  A.  delivered  to  ('.  a 
deed  professing  to  he  inadi!  as  follows  ;—"  Be- 
tween A.,  l>y  ami  under  power  of  attorney, 
bearing  date,  &c.,  by  and  from  one  R,  &e., 
ynenian,  of  the  lirst  part,  and  ('.  of  the  other 
part."  Throughout  the  <leeil,  A.,  the  said  party 
of  the  first  part,  was  made  the  grantor,  and  the 
deed  was  thus  executed:  Signed  A.  [L.S.  |, 
signed  ('.  [L.S.]  : -Held,  that  B.'s  interest  did 
not  pass  by  the  deed.  Semble,  that  even  if  B. 
had  been  made  tli''  granting  party,  the  deed 
would  have  been  inoperative  from  the  informal 
mode  of  execution. 
B.  591. 


Tho  <k'nmnilaiit  on  the  (itli  March,  lHtU,,,.| 
eutecl  a  jiower  of  attorney  to  one  M.  tcnlnruJ 
her  dower   in  all  lands  of  her  late  IiiihI,;,,,]  ,  I 
ciun|iound  for  her  claim,  and  to  ai:ci|it  aiKhml 
in  lieu  thereof,  either  by  annual  paviiiciit,,,,,,! 
one  sum,  ox  he  should  think  tit,  and  tii  itHiyl 
releases  of  such  dower.     ( >n  the  '.''.'inl  i,i  Miv^,! 
released,  in  her  name,  to  defen>lants  || 
ill    the   lanils    in   (jucHtioii,    for  a  '  "iiM<i'r;,!:|| 
expreMued  of  ?|>-1(K(,  but  .M.  swore  tliiit  In- ^twil 
to  take  ;jl,^tUO,  anil  that   this  was  not  |i,'iii|  m,J 
July.     The    power  was   revoked  on  tliti  ai^ 
May,  and  the  jury  found  that  the  nh  i,,] 
been  previously  executed  :     Held,  tliiittlu  i., 
to  release  was  not  comlitional  upon  iivtin, 
cash  iiayineiit  or  an  arrangement  for  an  Mini;*! 
that  the  difrereme  between  I  he  sum  nuitiin/ 
ill  the  release  and  that  received  liy  .M. , 
avoid  the  rtdease;  and  that  the  tenants  tlitrtij 
were  entitled  to  succeed.      ]\'iHi(iiii-<\-,  fl,,  r;, 
iiiL^niiiinrn  iij'llii'  ('tilnntrij  1'oirn   'V'/"*', '.';i(i| 
330. 

Held  that  the  CNecution  of  a  dciil  Ipyiu 
Bou  in  the  name  of  and  re]ii'e,si  iitiii;,'  lum 
to  be  another,  may  be  forgery,  ii  iluuci 
intent  to  defraud,  even  though  he  ij;ulii|iiid 
of  attorney  from  such  jierson,  but  Iraiiiliilai 
concealing  the  fact  of  his  lieing  only  mubitli 
iiey,  and  assuming  to  be  the  i>nnci|jiil,  Ji| 
J{<yina  v.  auuUl,  '20  C.  1'.  154. 


J)a<:Liited('r  v.  liainl,  5  C^. 


An  assignment  of  cliattela,  iu  addition  to  the 
conveyance  of  the  property,  containeil  a  power 
of  attorney  to  the  assignee  to  take  and  hold  it, 
Init  was  void  under  the  statute  as  an  assignment 
for  want  of  tiling  :--Held,  that  the  assignee's 
right  could  clearly  not  be  sustained  under  the 
power  of  attorney.  Wdxon  v.  A'c/r,  18  Q.  B. 
470,  in  Appeal. 

The  covenant  sued  on  (for  the  payment  by  the 
mortgagor  of  a  mortgage  to  defendant,  assigned 
by  defendant  to  ))laiutitf )  had  been  executed  by 
one  C,  as  attorney  for  defendant,  during  his 
absence  from  die  country,  under  a  power  which 
authorized  him  only  to  collect  debts  and  to 
execute  all  such  deeds  and  perforin  all  such  acts 
as  might  be  considered  necessary  and  proiier  con- 
cerning the  business  of  defendant ;  but  it  was 
proved  that  defendant,  before  leaving,  agreed  to 
give  this  covenant,  and  told  the  attorney  of  it, 
ill  coii8e(iuence  of  which  the  latter  executed  the 
deed,  and  received  the  mouey  : —  Held,  that 
imder  these  circuniatiuices  the  autliority  was 
sutHcicut,  and  defeiulaut  could  iiot  refuse  to  be 
liouiid  by  the  covenant.  Darlinu  v.  McLean,  20 
Q.  B.  372. 


(b)    To  ('iillcct  Moil,  If. 

i      A   person    intending   to   taki;  out  kttml 
administration,  executcil  a  power  of  attnrntjl 

!a  creditor  of  the   intestate,   autlioriziin' lia| 
reccivt^  all  moneys  due  the  intestate    Tliq 

!  was  given  upon  an  agreeniciit  tli.it  tjie.ittiii 
should  pay  himself  out  of  any  nioiicy  In- 

;  receive.     The  appointor  afterwards  ivvnyl 
power,  and  then  took  imt  letters  of  ailii 
tion :--  Held,  reversing  the  decree  buluw. 

j  ()'2I,  that  the  power  was  not^  valid  againstl 

i  administrator,  and  that  payiiieuts  iiiaili'  t«| 

I  attorney  by  a  debtor  after  administiatiiiii;'n 
and  with  notice  of  the  revocation,  wcrt  iiiu^ 
rized  payments,  and  did  not  discharge theddf 
Spragge,  (.'.,  diss.  SincUttrx,  l)i  inii\YK\i}\ 
iu  Apueal. 

The  plaiutififs  by  a  power  of  attdiiuvi 
rized  one  J.  H.  to  take  such  prdtueiliiijfiij 
i  should  think  proper  to  secure  or  for  the  mi 
of  a  judgment,  and  to  acceiitaiiy  seciirityw 
whole  or  any  part  of  the  same,  and  ui>'i 
terms  as  should  seem  meet,  and  t"  givv  till 
payment,  and  to  execute  and  do  all  :ii,'rii:ai 
deeds,  matters  and  things  that  might  W  j 
dieut  or  necessary  iu  the  ijremises.  iW 
lM)wer .) .  H.  executed  a  deed  of  assigiimtiiti 
20th  July,  ISRS,  which  containeil  a  m 
clause  froni  all  those  creditors  who  sliiiii 
cute  the  same.  Tliis  action  was  Im^n 
recover  the  amount  of  this  juilgnieiit,to^ 
the  (lefendiwits  pleaded  the  release  sn  eiM 
— Held,  that  by  tlie  power  no  aiitlimili 
given  to  compromise  or  accept  a  part  in  a 
tion  of  the  whole,  the  general  wonlit 
applying  only  to  what  imnie<liatily ; 
tnem,  that  is,  the  accepting  of  security, 
giving  of  time  ;  and,  therefore,  that  ik!a 
w«re  not  released.  HaiiiiUoii  et  d.  v.  }i\ 
1%  0.  V.  A 


(e)  ( 

Ih'friidaiit,  (III  tliu  < 

Hill  til  till'  pIniiititl'N 

iiti'ti''-',0<H>,  debt 

tlii'iii  liy  tlif  linn 

iiiifn.''  at  (ialt,  who 

_    yiii),'«it)i guilds. 

I,' wilt  til  Itiitfalo,  ce 

Itavr  tlic  tiriii  ;  and 

til  ili'fL'iiilaiit,  Ills 

dIiIcIi  recited  IiJe 

ill  iliiiralii,  and  tli 

iM  (.'iiiitjiiiic  iiotwitl 

fciiilaiit  til  carry  on  | 

cliisu  it  up,  and  to 

'siiaiii'  '  'tof  till 

ly  I   N  di 

ilCii.,  iiefeiiilai 

tia'iiiiiiic  I  if  .M.  it  (i.( 

liiliiii  alter  the  date  u 

Jiiiii'a  imtice  of  inte 

ticu  i)f  actual,  disso, 

:il  iiaiier,  of  which 

til  til  liave  notice. 

iiilaiit'rt  kiiowledgu,  si 

X.  &  (f..  payable  at 

ici,'  according  to  an  ji 

asqiaratc  note  fur  g 

■lis;  and  in  SejitemI 

W  til  t\w  jilaintid's,  e 

ulil  siiim  be  an  advai 

tlair  account  with 

■aiitif.    (i.  returned  ( 

ami  was  cmjildycl  i 

liiiit  was  agent ;  but 

rized  liis  name  to  be  n 

ril,  I8II4.     In  m\  acti 

ourt  bei 

',  that  ( 

way  in 

evocation 


m  Inillil, 
I  if  fact 

I  lI'itllOH 

t  HVU  lint 


tl 


ntlwtanduig  the  disscd 
Itii  iiave  taken  ph^e  in 
It  ]ifrmit  his  name  to 
k  u|j  the  Imsinugs 
B.vjiutluirizcd  defendai 
■jBlcrwicc  iV„iu  the  fact 
»l  k  was  acting  uiid 
Idttuiidaiit  therefore  w 

'"•"It;  ill  March,    isj 
w*/i,  ii  q.  n.  371. 

'lischarge  of  a  mortJ 
^  a  power  which,  afte 
fce)  to  sell  the  principa 
ft.  for  the  consideration  I 
Rviiientofalloranvd, 

nini('i<.ti+    rt It,  •' 


trticieiit 


acijuittances 


uue :  -Held,  sufficient 

jB  5  ""'*'''""*"•  ^' 

.  a  rect(,r,  in  1861,  1 
F-'ftwenty-oneyeaw. 
N  ro^o  for  re.4try 
|h  tiff  «„tere,l  and  ^,a 
^r  'S*-^.  when  he  wei 
;Ja™g  nearly  a  year's* 
(vi;r^''''''""'»*hi 

PtoEiiglanifleavinijai 
F«  authorizing  hfm  t< 

t^J';,re„ts,andVeom* 
*l  »'t'oi.s  and  other  nr 
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(c)  Olhrr  CiitirM. 


Lit,,  tlu'  iilftiiititlH  ooii,Uti<mi!.l  to  pay  to  thfi 
P  t  i,f  **-',tMH),  ,li!l>t(t  tliun  iliiu  "I-  to  l>u  inourrt'il 


>nt    the    1)1 
H'l'U,  wlu-tiK 


lilt  <ii'",  whiini  thu  tiLiiiitiUn  lunl  l>ecii 
-witliK'""!'*-      Ill  .luly,ir  AugUHt,  IHUS, 


Illll'HH  I 


•  t  of  tlie  tinn.    After  lie  left,  the 
,8  direction,  wiv«  c)iaiij{e,i  to 


,  Jjiit  lo  Itiitfiilo,  telliiiu  M.  tb:it  he  wiw  «oiiiK 
\Z,w  tht;  tiriii ;  ini'l  '>«'"»•«  «<>ii>«.  ">  •I""'-'.  '>« 
''  ',„  .KlViiiliuit,  iiin  uncle,  ii  power  of  attor- 
tthiili  ri'i:iteil  Ilia  intention  to  reniile  some 
n,  liiiirulo,  iiiiil  that  hia  interest  in  the  tirni 
-lUcmtiniu'  ii,itwithHtftn(lin>{,  and  authorized  , 
yLiuliint  to  carry  on  tlie  husineBM,  witii  i),>wer  ! 
Iiisc  it  141,  aii,l  to  Hiyu  l)ill_H,  noteH,  &c.,  hi  : 
I  nam' 

|,y 

•  ^(\,.,  .icfendant   told  M.  to  give  iinteH 

It'ie  iiiimc  of  M.  >t  •'•  to  the  plaintifFM  for  goods 

ii'ilitd  lifter  the  date  of  the  iMiwer  of  attorney. 

f  June  11  mitice  of  intemled,  and  in  Septeniljcr 

K,tia'  iif  actual,  ,lis8olution  waa  puhliHlied  in 

il  iiiiiwr,  of  wliieli  the  plaintitTs  were  not 

iatiiliavf  notice.     InAi)ril,  18(14,  M.,  with 

,„,ljiit's  kiiowletlge,  signeil  notes  in  the  name 

IM  &<!•.  payable  at  ditlerent  date.s,  f,>r  the 

iiioi;  iicconling  to  an  account  then  rendercl, 

laselLiruti'  note  for  g()<)d,s  houglit  in   March 

i„us;  iviitl  ill  Se])tenil>cr,  18(>4,  ilcfeinhint,  in 

II ,  ti'i  tlic  iilaiiititl's,  expressed  his  hope  that 

f.ijil  siiim  he  an  advantage  to  them  to  con- 

tkir  account  with  M.  &  <}.  witli.mt  hia 

raiitcL'.    tJ.  retuineil  to  (ialt  in  Septeniher, 

Mill  was  employed  in  the  hank  of  wliich 

blaiit  was  agent ;  but  he  said   be   had  not 

liinml  Ills  nimie  to  be  used  to  the  notes  given 

iiril,  1SI)4.     Ill  an  action  against  dofendant 

tisliiiiul.  ourt  being  left  to  draw  infer- 

.iffiict  \  that  O's.  return  froni  Huf- 

t  witlmu  way  interfering  with  dcfen- 

«;u  not  .1  lovocation  of  the  power  :  that 

jithitaiiiling  thu  dissolution,  which  must  be 

ltd  Iwve  taken  phice  in  September,  18()3,  he 

Lt  (loruiit  iiis  name  to  be  used  as  it  was  in 

pg  up  the  lmsine»s  :  that  the  power  sulli- 

JlvMthori/.i'il  defendant  80  to  use  it:  that 

^iVrunci;  from  the  facts  waa,  that  in  what 

he  Wiw  acting  under  such  power ;  and 

lik'ttiiiliuit  therefore  was  liable  for  the  pur- 

iiuiile  in  March,    1864.     Jiri/cc  ft  id.  v. 

>/«,,  ioQ.  15.  371. 

ilischarge  of  a  mortgage  was  executed 

.  a  i«iwer  which,   after    authorizing    the 

iieyti,  sell  the  principal's  lands  and  give 

ktsfor  the  consideration  uwrney,  gave  power, 

lliajinent  of  all  or  any  debts,  to  give  proper 

nfficiuiit  acijuittances   and   discharges  for 

:-Held,  sufficient  authority  to  sign 

|»tnt»)ry  certil'cate.     Lee  et  al.  v.  Morrow, 

^G,,  a  reeu.r,  in  1861,  leased  land  to  the 

f  for  twenty -one  years,  at  an  annual  rent, 

I  proviao  for  re-entry   on   non-payment. 

fcLiiiitiff  entered  and  paid  rent  until  the 

pof  1865,  when  he  went  away  from  the 

I,  Ifewug  nearly  a  year's  rent  over  due,  and 

Ithekey  to  a  person  in  the  adjoining  house. 

ly,  18C6,  the  premises  being  then  vacant, 

lit  to  England^  leaving  a  power  of  attorney 

!  8011  authorizing  him  to  collect  and  dis- 

|or  his  rents,  and  to  commence  and  prose- 

"1  actioiis  and  other  proceedings  which 

[be  expedient  to  be  done  or  prosecuted 


i)rvinim!H  lu*  if  he  wrro  present, 
(^iiii'ru,  whether  the  son  was  authori/eit,  under 
thu  power  of  nttorntiy,  to  liriiig  ejectment  and 
filter  for  the  forfeiture.  O'JIarv  v.  McVonnirJi; 
;»0  (.1.  B.  3«')7. 

I>.  Inniig  about  to  leave  thiit  cmiitry  for  a  time, 
execiiteil  a  general  power  of  att,>rricy  aiitii,iri/,ing 
the  agent,  (■.,  ainoiigst  other  tl.iiigM,  for  the  prin- 
cipal, and  in  his  iiaiiie,  and  to  his  use,  "to  buy 
any  freehohl  lands,  or  any  sliips,  veHMels,  or 
stennib,iatH,  ,ir  any  sliarcs  therein,  as  the  sai,l  (i. 
may  think  expeilieiit,  ami  for  my  lieiietit. "  liiir- 
:  ing  l>. 's  al>t>encu  the  agent  purciia.se,!  a  leasiliohl 
prop,  rty  known  as  tlie  "St.  Niclmhis  Saloon,'" 
tog(;tiier  with  the  furniture,  pmvisions,  an, I  biisi- 
iiess  therein,  for  the  [tayiiient  of  which  ho  gave 
his  own  notes,  endorsed  l>y  him  in  the  name  of 
tlie  principal,  under  a  chiiise  in  the  power  of 
att(.riiuy  authori/ing  him  to  make  an, I  eniloi.su 
notes,  itc,  in  the  course  of  business,  allrging 
that  he  ha,l  made  the  iiiiivhasc  for  the  joint 
benetit  of  himself,  his  priiuipal,  and  a  third  per- 
si'ii  who  also  endorsed  these  jirouiissory  11  ites  ;  — 
Held,  that  this  was  a  piirchiise  wliich  the  agent 
was  not  entitled  to  makt'.  J>irk'  v.  (Innini,  (J 
Chy.  .'<'J4. 

llehl,  also,  that  stiuidiiig  in  the  position  of  a 
surety  in  respect  of  the  pniniis.sory  notes,  the 
principal  was  entitled  to  a  decree  for  iiidiiiinity 
111  respect  of  hia  liability  as  eiuh)rser  thereot, 
against  his  agent  an,l  the  sul>sei|ueiit  einlorser, 
without  waiting  to  take  an  account  of  all  the 
transactions  l)etwecii  the  parties,     lli, 

A  tenant  abscondeil  leaving  rent  in  .arrear, 
whereupon  the  landlord  distraiucl,  liiit  before 
selling  the  tenant  sent  to  the  lainllord  a  power 
of  attorney,  authori/.ing  him  t,>  ilispose  ,if  the  pro- 
perty ;  and  by  letter  he  directeil  the  landlord  to 
pay  himself  his  claim  for  rent,  as  also  his  <laim  for 
expenses  and  trouble  ;  and  after  |)ayiiieiit  thereof 
and  of  the  plaintiti'  to  remit  the  balance  to  the 
tenant.  The  landlord  then  abandoned  his  war- 
rant, and  disiKiseil  of  the  property  under  the 
power: — Held,  that  the  landlord  by  so  proceed- 
ing had  not  waived  his  right  to  payment  of  the 
rent  due,  and  that  the  i)laintifr  was  entitled  to 
be  paid  only  out  of  the  balance  remaining  after 
payment  of  such  rent,  as  also  of  any  rent  duo 
by  any  former  tenant  for  which  a  distress  could 
have  been  made,  together  with  the  landlord's 
expenses  and  charges  for  trouble  in  executing  the 
trust  J  of  the  jwwer.  Tyrreil  v.  Jione,  17  Chy. 
304. 

Held,  that  a  registered  memorial  of  a  deed, 
executed  under  a  power  of  attorney,  is  not  suffi- 
cient evidence  of  the  power  under  39  Vict.  c. 
29,  0.,  8.  1,  sub-sec.  3.  The.  Canada  Permani'nt 
Loan  and  Savimjs  Co.  v.  Jions,  7  P.  R.  79. — M. 
O.— Taylor. 

[See  the  next  Sub-hesul.] 


2.  As  to  Billn  and  yoten. 

A  general  power  of  attorney  to  an  agent  to 
sign  bills,  notes,  and  to  superintend,  manage  and 
direct  all  the  affairs  of  the  principal,  gives  hini 
a  power  to  endorse  notes.  A  uldjo  v.  McDouijall, 
3  O.  S.  199. 

It  was  proved  that  one  D.  was  clerk  or  agent 
for  defendant  in  keeping  a  store  at  L.,  and  that 
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defendant  !had  once  sanctioned  his  purchasing 
certain  goods  :■ — Held,  that  this  gave  no  iniphed 
authority  to  I),  to  sign  defendant's  name  to  ne- 
gotiable paper,  and  that  the  jury  were  warranted 
in  finding  that  defendant  had  given  1).  no  author- 
ity to  purchase  goods  of  the  plaintiff.  Hvath- 
^Mv.  Van  AUeii,  7  C.  P.  346. 

In  an  action  against  the  endorser,  it  appeared 
that  his  name  liad  l)een  written  by  the  maker, 
his  nephew,  and  there  was  no  evidence  of  ex- 
press authority  ;  but  it  was  proved  that  defen- 
dant had  before  and  afterwards  endorsed  for  hia 
nephew  on  purchases  by  him  from  these  plaiu- 
titts,  and  that  wlien  payment  of  this  note  was 
demanded  fnmi  him  he  liad  asked  for  time,  and 
had  not  denied  his  endorsement  until  some 
months  afterwards,  when  the  maker  had  ab- 
sconded. His  excuse  was  that  he  kept  no 
memorandum  of  his  endorsements  and  supposed 
it  was  right  : — Held,  that  defendant  Iiad  preclu- 
.  ded  himself  by  his  conduct  fnmi  disputing  his 
liability ;  and  the  jury  having  found  in  his 
favour,  a  now  trial  was  granteil  without  costs. 
PniltH  <il.  v.  Drake,  17  Q.  B.  27. 

In  May,  1873,  H.  B.  &  Co.  being  indebted  to 
plaiutitt's'  bank  to  .'i(i(iO,000,  B.  executed  a  mort- 
gage as  security  therefor,  reciting  that  it  was  for 
money  lent  on  notes  made  by  B.  and  endorsed  by 
the  firm,  by  defendant,  and  by  Mrs.  P.  In 
October  the  indebtedness  having  increased  to 
!?!M),000,  the  bank  re(juire<l  as  further  security  a 
mortgage  from  defendant  for  $2r),0(X),  and  one 
from  Mrs.  P.  for  a  like  amount.  Tlie  mort- 
gages were  similar  in  form,  and  recited  that  the 
Hrm's  indebtedness,  being  for  moneys  advanced 
on  promissory  notes  made  and  emlorsed  as  before 
stated,  exceeded  !?23,000,  and  that  such  mort- 
gage was  given  as  collateral  security  for  that  sum, 
part  of  said  indebtedness,  whether  represented 
by  the  notes  then  under  tliscount,  or  by  renew- 
als or  by  substitutions  therefor,  and  similarly 
made  and  endorsed.  There  was  a  covenant  for  the 
payment  of  the  indebtedness  represented  by  said 
notes  when  due,  or  ))y  any  renewals  or  substitu- 
ted notes.  B.  had  been  signing  defendant's  and 
M  rs.  P.  's  names  as  endorsers  to  the  notes,  with 
their  consent  as  he  alleged,  bui  which  defendant 
denied  ;  and  to  prevent  the  bank  noticing  any 
difference  between  the  signatures  to  the  notes 
and  to  the  mortgage,  B.,  with  defendant's  assent, 
signed  defendant's  and  Mrs.  P.  'a  names  to  the 
nii>rtgages,  which  they  subsequently  acknowi- 
edgeil  before  a  witness  to  be  their  signatures. 
Defendant  alleged  that  he  then  believed  the  in- 
debtedness to  l)e  ordy  S!()0,000,  being  told  so  by 
B.,  l)ut  aljout  three  weeks  after  he  discovered  it 
to  be  $90,000,  and  he  then  said  nothing  to  the 
hank  aljout  it.  After  the  mortgage  was  executed 
the  notes  were  renewed  from  time  to  time  <lown 
to  the  insolvency  of  the  firm  in  1877,  by  B. 
writing  defendant's  anil  Mrs.  P.'s  names  as  en- 
dorsers, as  he  stated,  with  their  consent,  Imt 
which  defendant  denied.  The  bank  brought 
actions  respectively  agai'.ist  defendant  person- 
ally, and  as  executor  of  Mrs.  P.,  who  had  since 
died,  on  the  covenants  in  the  respective  mort- 
gages and  also  on  the  endorsements.  The  jury 
found  that  defendant  did  not  authorize  B.  to  en- 
<lorse  for  him,  and  that  <lcfendant  when  he  gave 
the  mortgage,  supposed  the  debt  to  be  only 
S()0,000.  Tlie  court  granted  a  new  trial,  holding 
that  the  jury  should  )je  directed  that  tlie  bank, 
under  the  circumstances,  were  warranted  in  ac- 


cepting paper  "  similarly  endorsed,"  i.  c.,iii;'j.| 
same  writing  as  the  signature  to  the  iimrtm, 
and  that  defendant  should  not  be  pcrniitwj! 
repudiate  his  endorsements  on  the  reiiuwal  iii,u 
not  having  disclosed  to  the  bank  R.'s  wuti 
authority.  As  regards  Mrs.  P.  's  est.ito,  a  i,,, 
trial  was  refused,  defendant  as  exeoubir  ii» 
being  deemed  to  have  assented  to  thu  usu  nf  \j 
name.  T/iv  Mvixhanls  Bank  v.  Bwtmrk  ''Sf' 
P.  450. 

In  an  .action  aj^amst  B.  and  S.,  a  tirmofjil 
citors,  on  jiromissory  notes  endorsed  by  P>.  mtj 
name  of  the  firm,  it  was  proved  that  ciii  n\\Jk 
occasions  S.  had  endorsed  in  the  saiiu;  mminl 
and  as  witness  believed  with  B. 's  kiinwltiul 
but  it  did  not  appear  what  the  considunitidim; 
for  the  endorsements  sued  on,  or  that  S,  kns 
of  them  : — Held,  sufficient  evidence  to  gutflij 
jury  of  a  mutual  authority ;  and  a  \  enliit  \ 
ing  been  found  for  the  plaintiff,  the  (.(niit  hfi 
to  interfere.  Wurkntun  \.  McKuisfrij  i'  a! 
I  Q.  B.  (523. 

'      Action  against  J.  S.  M.  and  J.  liiswifo,  M.jJ 
and  \V.  N.,  as  makers  of  four  notes  ,sij:in;il  "rj 
executors  of  the  estate  of  the  latu  \V.  X., 
pro  J.  S.  M."     M.  N.  was  called  as  awitiie-jy 
!  plaintiffs,  an<l  proved  that  J.  S.  M.  hail  umit 
j  the  affairs  of  the  estate  since  testator's 
'  and  .she  had  left  it  to  him  to  do  wliut  httlm 
best  in  winding  it  up ;  but  she  naid  she  atn 
gave  him  power  to  make  her  persunahy  liaU 
and   tliat  she  knew  nothing  of  tiuso  nn\.ti;\ 
'.  Held,  that  though  M.  might  have  sullicitiiti/ 
j  thority  as  regarded  the    estate,  ho  tlcuily  !i 
1  none  to  bind  defend.ants  personally,  as  tlity» 
'  sued.      Tfii'  PrtKhlent,   ilr.,    of  the  (Ion  Mi 
Meredith  <t  ul.,  2()  Q.  B.  237. 

The  plaintiffs  sued  defendant,  an  cxeoutel 
E.,  as  endorser  of  three  notes  pay alile  to' 
executors  of  the  late  E.,"  two  htiiig  tiii 
"  B.,  agent  of  the  executors  of  tlio  late  1 
and   the    third    "  the  executors    late  K., 
proB. "     B.  held  a  power  of  attorney  fwmil 
executors,  by  which  they  as  executrix  ainli 
cutors  authorized  him  (.among  other  tliin^'Sij 
them,  as  such,  to  make  and  endoi'se  all  siuli 
.as  might  bo  requisite  in  the  management  ( 
esttitc.     These  notes,  it  .appeared,  were  recal 
liy  B.  from  the  m.-.kers  for  delits  due  t'tliil 
tate,  and  given   ;)y  him,  endorsed  as  almvtl 
M.,  one  of  the  executors,  who  was  larplvl 
ilebted  to  the  estate,  and  was  in  ilitticultiiij 
telling  him  th.at  he  w.anted  to  get  them  ilisoi 
ted  on  his  own  account.     They  were  se  ili»i 
ted  by  the  pLaintiffs,  to  whom  M.  owe'l  i ! 
sum,  .and  who  ni.ade  no  encpiiries  astnthc 
of  B.'s  authority,   or  the   circiniistancis  i 
which   M.    obtained    them.     Defuiulant 
nothing  of  the  m.atter  until  .after  tlielwtet| 
due.     The  court  l)eing  left  to  draw  Int'tTtDca 
fact,  and  the  (juestion  being  the  personal  lijlj 
of  the  defeiuLaut  :— Held,  1.  Th.at  the  enM 
ments  were  sufficient  in  form  ;  but,  2.  TWI 
being  for  the  purposes  of  the  estate,  tlieyj 
not  within  the  nuthority  given  to  U-,  theol 
of  which  it  w.as  plaintiffs'  duty  to  aseert.iini 
a  nonsuit  was  ordered,     Quicre,  as  totbe* 
of  a  power  given  by  an  executor.    Somlilnl 
it  m.ay  authorize  the  attorney  to  charge  k 
acceptances,  &c.,  in  his  own  right,  fordlitij 
it  would  be  illusory,  but  only  tortlieiwT«| 
testator's  debts.     Tlie  PreMint,  .(o.,  (/*l 
Bank  v.  Crouh<,  26  Q.  B.  251. 
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SeeBrmniv.  Smart,  I  E    &  4    140        „„» 
toiiwinrinl  Ihnik  v.    ^re,•ri^t    '>{  n    tP'JI^^  ' 
m;  W.t  V.  Maclnne.,  23  \i  t  357  p'4^; 

3.  A.S  10  Suk  or  Purchmc  of  Oood,. 

K|h  other  ,00..,  wrsn.  'ii";rJr  T' 

fc]l  b«t  hat  C.  ,.«-ing  hi,n  money  "took Vi,  '  I 
F  '"»'f"  ""  •■account  of  the  .lelft  IhIm  ''"'  i 
Jle  eviilence  set  out  at  loncrf-i,  ;„  +,'  "'^''''  'see  i 
f  «as  not  such  a  gen«  v  °a j'  /  "''"'^  *''■■'*  i 
ly  the  statute,  an.l  that  if^T  '  '"  "'t«'"I«<l 
■•kin.theg,„..ls  for  himself  ZxxuZl   ,"'  *'".''' 

h\liorethei)laintiflFeini)lnv,.,i  1  ■    1       ,      '  "'  " 
a,'e,,t  to  coLluet  lu-s  £  .  ;i'*4^  }^^^p  W.. 
Wlf  left  to  carry  on     >n^^  ■'  ^*''""^  li« 

ffrn-lant  l.urchase'f  from       '     '' ;'*  ^•'  '''"-l 
feging  that  he  had  so  nurchased^f  f"   ^'"""'''' 
feor.i.nary  course  of  .le.iw  ^'t     {  ""  "»*  "^ 
[  the  iJaintiff;   under  1  «,.„„■  1     '^  •  '"^^  ^'f^'it 
U  A\-.  had  Wed  to  se    tol-.'""*'"f  *'   ''>• 
fctocre.ht  haff  the  mice  „,     '""  *''"''  ■■'""^' 
^t  .lue  hy  W.  to  1    ,.  ^-Heldfj"\  •?»*'-''-'e'Ient  I 
'^'iulnot  ai,,,Iy  to  a  rase  of  H,-  'i'^  ^;  ^-  ^'-  ^■ 
',  tl.at  the  ]m.y  shouhl  h^o    '  ""'V  "     ^  -^l''-  ' 
J  whether  tile  JhS     '^  ,^'^''«''.''>'-ecte,l  to 
[carry  on  the  husiS  L   „    ,'"■"/'•"•=''  ^^^^  «o 
l^^^l^ietodefemK'^J-^^-^ake 

|fet^st:;:.x;':r7"foner.i 

li>n  agent  within  the  C  S  '( ■   n'  r^o^t*'"^''  ''« 
ItimhHgof  the  jury  whlvi,  H,.       '  .'  *"-'•  ^  '^"t 

^StCS"'ill^i?*^«^«->t^ordefen- 
Plaintiff's  /am  ^^     '/'"■■''■^'  ^«''»'  '^""ght 
U.  for.^5,4(;;'of'which"/';^  ••*'"'   ^'-e 
F'Terty.    An  in ventorv  nf  Vi  ^  '*''•''  ^'"'  ^^^c 
fe  out  and  si,me<l  hv  f/   ^*'!'''''•■t'cles  was 
.k  bought  of°iv'  f  fe  ,?',?;•'<!;;}'''«■'  ''<^"'lea 
|oran,h.m  at  the  foot  «/'f""''9'  '""»  ^'ith  a 
fa.l  sold  an  Ws  rl  fl"^J^'^*thn'l'»n. 
"^  save  to  the  pla",ti ff       f   '?'  *°  ^'-^A. 
■nth  January,  J859co„,t •"'"''■!"*«'  ''"'^1, 
fffm  3(^'  aereJ  o  Cd"in'^  ^""^''^i^ 
"riilwrnl  to  convey  to  ktv  In-  VS- ''■■'''  ■•""' 
I"  6S  acres  there   to  hiV  '^'"*.'^  '■^"''  '"^ 

r«  of  January)  the  i.ltinf'.ff  *''*'  ^''^"»e 
>nt  ,S.  alone  90  acrei  a  if  1  *'»»y<^y«<l  *« , 
f, conveyed  to  liim   iWV  n   """'  l''«»'t'ff'8 

tcunsderati,,,  expressed  n?;-''°'\^*'^«'  *« 
r  »t  the  bargain  said  tl^al         '   /  '"*"««« 

haiatitr  refusei  MS'-rK  '*;^*'"**  «* 
fc''  l»e  and  defendanf  ^        "'''  '^"*  "'c 

,*»f  these  lands    ,;m»i^''"'*''''  t*^"*  'le 

''««k  it.    Z'f  .'"mself;  and  then  the 

Ite  loose  property  was  le  t 
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ion  the  farm  boiurht  J.v  S    f 
mfnths,  and  a  letter  wL  nr    1  '  ',"""'  eighteen 
"t^niie,  J 860,  from  8   to  A  "xV^";''  "^  *''«  27th 
he  did  not  kmm    vw*,";'"*^  ^}'V-'  stating  that 

had  bought  or]n-.:'sc^''::r/-''''^-^-'^'^^ 

,  /  '.'Hyer  (plaintiff's)  f.-vnn     thai-  h  '   "'""   "»   "'e 

"'js  larm,  formerly  i,?,;,f '?!•'"  J"'"P'-''-ty  on 

;  'el"»ge.l  to  .lefen.Iant   am    T   Ar'\"^  ^-  ^''a- 

that  McA.s  deck  -ft;  ,?''""'""■»•    '^emlde 
^  '^I'parent  allthlu  g-:!^  J-^;';''!  f '-  seope'!^ 

i-StiJtiuiiir'x?^ 

f<"-  .lefen.Iant  in  sell    ,,  iSf  ■■",''  "'nty  to  act 

I ,  .  ^^efendant,  on  2nd  ,Julv    ",  n 
I  ''■«  'igent  in  these  wonl"  •  ^  v''''T''"'  ^  ^««er  to 
yni  can  secure  1,000  1  an'v.?.,     ""  ''*^"'''' «««  ^vlmt 
•-^t. '"•.  if  there  he  a  tan rl'"'"''^^  "^  *'"'  ''e«t  oil 
witli  from  2,000  to  T£o     f  ■^""  'T''  ''*''••■"«« 
','"y  It,  and  pay  nav  Ti<J^^      T  '"''  ^  ^^-'"'W 
I  '1"^".  or,  if  i,eed  )^'t^!'\^f'  f''^'  "r  *3,000 
:"'  «'■}»  be  much  higL    b„r  '':  n-  -.^,  ''?"'*  *'»»k 
j  I'o   cheaper  ;  ther4  re'  wo  ,1 1      ?i['"''  ^"'^  i**" 
l-b'^y  to   secure  e,  ou.rto   J'       """''  '*  '^^» 
tlirough  the  winter.      ?/',*?  ,''''^1'  '"«  running 
can'  :-HeId,  that  no   mi.    K""^  ""-'  ^^at  you 
by  this  lette  •  tc    comU  h       '*^  r^"  conferred 
barrels.      /V/.r.  ,T    F^f  )  ^"'''^T  "^  ^'OOO 

ler  ilich.ards    Or       a      1  . 
recover  dainaL'os  hv  .v.T      l'l'"»t'ff  scekin.r  to 
»l'o»  a  contratt  t,  spl      "",  "^    *'"^  f'^"  >»  priee 
'n»«t  give  cWr     r,"fi:r'''^'''^''^  ''y  an  a^<^t! 
''•■"'*•     ^>-r«  V.  S,  '.^1  'f ->;5^  bin.l  dtfeul 

t^l^rK.Stt'^/r'''!''^^ 

rel's  from  plaintiff"  defor.V'""^"*  '^-^  bar- 
replied  that  ho    hi  ,  ,f      '^■^"*'  ""  ">«  S'lme  .lav 
f  iBo  wrote  tlu?       w^  \C"    •'^«>0,  I'-^^'^h  Si 
'  tackle  "  the  oil  jusTri  en     ff 'Tl'  ^^'^  '=""'<'  "ofc 
'I""bt  thought   he  wnx   )    '  •*'■■'*  ^"^  (■■'fe'«»t)  no 
would  havetdvistl  wftl  S,"*?.  '^''T'j'  "^  ''« 
that  .IS  some  time  hid  ..  t.      ,   "^"'■'-'  losing,  but 
jnunicate,!  with  ].t\^X   "f"  '"^  '"^''^■"""- 
bave  ,m]y  been  proper    o  1.  uV*'  ''  ^""''^ 
,  elosmg  the  trans.xcti  ,,    .»u        .f*'""''  '"  "^^^'"^ 
P>'eferre,l  not  having  t  •  ri,,    V'  "'f"'*""^,  he 
same  time  to  M-rite  him  ^Ti'  ?*'"«  '"'»  •■**  the 
Pro<luct8,  an.l  he  wm'ldnJ.f ;'''''"*  *''*^  '"'"-ket 
'matured ..pinion.  Itf  rtleV«      "  ^"'«  bim  his 
•bmt  M-as  'wholly   gnora,  t  .TIT""!'^  *''■■»*  ''^^^'n- 
«>ntract,  with  the^S  ^o     "f,**^'-'»«  "f  the 

told  the  lattei-  to  go  1  .^ck  ,d  '''"■"  ,"^  *''«'»  I'e 
try  to  get  out  of  the  .^  ,'trac  wl'  V''"""*^^  »»<! 
to  the  agent's  own  evi,le„c.e  L  f  '  ■^'-''''-''ing 
already  repu.liate.l ,  a  Si '  ^;.!^^-'>-''t,  ha^ 


try  to  get  out  of  tl  .        .   '""^  ^'^'^  Pb 

t"thefgen^^::l.f:-::^t  wij  _. 

alrea.lyrepu.liate.l.  a  d  tf'  '^'  ''ef«»'lant,  haxl 
"'terview  'thus,  that  h  tSl  th'""  •^■?^'"«'' '"« 
not  take  the  oil,  an.l  that  hi  1  .  iT^^.'i*  ''"  ^""''l 
conbl  not  himself  get  o  t  of  ?/  T,"^''  ^"^  ^^  bo 
f  -^n.l  see  plaintV       n^os*:^'/ V'''*^  ^°"'<l 
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A  sale  of  goods  by  a  sheriflF  or  his  bailiff  under 
execution  is  within  tlic  17tli  sec.  of  the  Statute 
of  Frauds,  and  either  of  them  may  sign  for  tlie 
purchaser  the  memorandum  in  writing  in  the 
same  manner  as  an  auctioneer  or  his  clerk.  The 
entry  of  defendant's  auent  as  the  purcliaser  is 
sufficient,  if  the  defendant  afterwanls  acknow- 
ledge the  agent's  authority,  as  was  done  in  tliis 
case.     Flintoft  v.  Elmore,  18  (J.  P.  274. 

Defendant,  living  in  London,  and  having  5,000 
bushels  of  barley  in  his  elevA*tor  there,  employed 
A.  &  K.,  brokers  in  Toronto,  to  sell  the  same, 
giving  them  a  sample.  On.  8th  June,  A.  &  K. 
wrote  defendant,  "We  have  put  under  offer, 
subject  to  your  approval,  your  lot  of  barley,  say 
4,000  to  o.OOO  bushels,  cash  50c.  net  to  you  in 
your  elevator  ;  answer  to  be  given  to-morrow,  if 
accepted,"  (which  was  taken  to  mean  the  answer 
of  the  person  having  the  offer.)  On  the  9th, 
defendant  wrote,  giving  his  approval,  which  was 
receive<l  on  the  lOth,  and  on  the  11th,  A.  &  K. 
made  a  contract  for  tlie  sale  of  the  barley  to 
plaintiff,  no  counter  instructions  having  been 
received  by  them  from  defendant.  Plaintiff  had 
seen  the  letters  of  the  8th  and  9th  before  the 
contract  was  signed: — Held,  that  A.  &  K.'s 
authority  was  to  sell  on  the  terms  mentioned  on 
the  10th,  and  that  defen«.lant  was  not  liable  on 
the  contract  of  the  lltli.  Quwre,  whether  A.  & 
K.  had  authority  to  sell  for  uO  cents  per  bushel, 
free  on  cars.     Furrell  v.  Hunt,  '21  C.  P.  117. 

The  plaintiff,  acting  under  a  witten  contract 
for  the  delivery  of  12  toise  of  stone  for  the  piers 
of  a  l)ridg(!  which  defendants  were  building  over 
a  nver  on  their  line  of  railway,  deli\  ered  the 
amount,  and  was  paid  by  defendants  therefor, 
as  well  as  for  an  additional  toise  and  a  half,  and 
some  sand  subseciuently  ordered  by  the  inspector. 
The  inspector  then  orde.red  the  plaintiff  to  de- 
liver some  more  stone  and  sand,  stating  that  he 
did  not  know  what  quantity  of  stone  was  re- 
quired, but  telling  plaintiff  to  go  on  drawing 
until  told  to  stop,  and  the  plaintiff  then  delivered 
some  2()|  toise  of  stone  and  a  (quantity  of  sand, 
defendants  having  furnished  the  men  and  teams 
to  assist  the  plaintiff  in  doing  so.  On  observing 
about  the  8th  of  May,  tliat  defendants  had  stop- 
ped work  on  the  Ijridge,  tlie  plaintiff  ceased 
delivering.  About  the  I'ith  May,  he  was  paiil  i 
for  what  liad  been  delivered  up  to  that  time,  an 
account  being  made  up  by  some  one  acting  for 
defendants,  and  the  hire  of  teams  and  men  fur- 
nished by  them  being  deducted  in  it  from  the 
jmce  allowed,  wliich  was  §2  a  toise  more  than 
that  in  the  written  contract.  On  the  work  being 
renewed,  and  on  Ijeing  ordered  by  the  inspector 
to  continue  delivering,  he  delivered  26  further 
toise  and  some  more  sand.  The  defendants, 
however,  refusetl  to  pay  for  the  latter  delivery, 
contending  tliat  they  were  not  liable  : — Held,  in 
the  C.  P.  and  affirmed  on  appeal,  that  there  was 
sufficient  evidence  of  authority  on  the  part  of 
the  inspector  to  bind  the  defend.iiits,  and  of  their 
having  adopted  his  acts.  O'Jirien  v.  Credit  Val- 
leij  li.  W.  Co.,  25  C.  P.  275. 

See  Creiif/ttoii  ct.  «/.  v.  Janes  H  al.,  40  Q.  B.  372, 
p.  3023, 

4.  As  to  Sale  or  Purchase  of  Land. 

Held,  that  the  Great  Western  E.  W.  Co.  could 
not  be  compelled  to  purchase  land  which  had 


been  enclosed  by  one  of  their  engineers  withm. 
the  liuowledge  of  the  directors,  but  whidi  tli« 
ha»l  never  expreseed  any  intention  U>  auiniii 
permanently.  Quwre,  whether,  if  the  mnw,^ 
had  gone  to  arbitration  upon  the  value  witlitii 
intention  of  taking  the  land,   they  cmilil  b.  I 

HI 


been  cor  pelled  to  complete  the  ijurcliase, 
re  Bahij  and  the  Great  K  estern  R,   \V.  Vu    n 
B.  291. 

The  plaintiff,  before  the  sale  of  lands  nr.iUl 
his  execution,  gave  the  sheriff  a  nieinin-aiiim  I 
authorizing  him  to  bid  on  his  account  t<itbel 
amount  of  the  debt  and  costs  in  the  Buit.  Ttd 
sheriff,  insteail  of  bidding  gradually,  Iiidatowl 
the  full  amount,  and  bought  in  the  land  : -Hell  I 
that  the  plaintiff  had  clearly  no  ground  of  attial 
against  him  for  so  doing ;  and  (juiiiv,  wlietlitfl 
the  writing  could  be  construed  as  nioru  tliiuml 
authority,  an<l  whether,  if  defendant  biul  iiij.1 
regarded  it  altogether,  any  action  could  ImJ 
been  maintiiined.  Markle  v.  T/tonKiH,  13  n  b  I 
321.  ^'  ■ 

A.  authorized  his  agent  to  sell  his  estate! 
£500  ciUBh,  and  the  iigent,  instead  of 
cash,  accepted  l)iUs  from  the  vendet' 
his  (the  vendee's)  agent  in  Europe,  \ 
the  .agent  applied  to  his  own  use,  by  traiuiiiitti 
them   to   his   correspondent,   to  whom  he  i 
largely  indebted,  and  who  placed  the  \tm 
when  honoured  to  his  credit: — Held,  tlwt  A.i 
not  bound  by  such  acts  of  his  agent :  tliat  t 
was  not  a  payment  to  A.  ;  and  that  luitilk 
received  the  amount  of  the  purcliase  iiioiievi] 
cash  he  was  not  bound  to  execute  a  deed  oil 
premises.     Brown  v.    Smart  et  al.,  I  E.  ij 
148. 

The  grantee  of  the  crown  executed  a  powtrJ 
attorney  in  favour  of  an  agent,  authorizing  ii 
to  sell  or  mortgage  all  her  lands  in  Upper  Camil 
and  subsequently  went  to  England,  where  i 
continued  to  reside  until  her  death.    Dimiigi 
residence  there  she  urged  the  agent  to  diia 
of  the  property,  and  in  the  course  of  the  a 
respondence  stated  that  she  would  he  will 
to  accept  £1,000  for  it.    The  agent,  in  1 
having  directed   the    property  to  be  salj) 
auction,    his   sister   became  the   purchaser! 
£(i28,  having  authorized  the  person  wlioatteJ 
to  bid  at  the  sale  on  her  behalf  to  l'o  as  l\M 
£800  for  the  property.     Upon  a  hill  tiled  liyl 
son  and  heir  of  the  owner,  m  1858,  the  couitj 
aside  the  sale  by  auction,  as  having  Leen  i 
at  a  price  not  warranted  by  the  agent's  authM 
Kerr  v.  Lefferly,  7  Uhy.  412. 

The  defendant  wrote  to  the  nianaj,'er,  whsl 
verbally  authorize*!  to  sell  certain  lands  Uf 
ing  to  a  bank:  "I  nereby  agree  to  pure 
from  the  iJoniinion  Bank,  all,"  &c.,  andp 
account  of  the  purchase    money  .SIOO, 
memorandum  was  not  submitted  to  the  i 
ing  board  of  the  bank,  nor  was  it  signed  I 
one  .acting  on  their  1)ehalf,  and  the  snlicitl 
the  liank  refused  that  it  sliould  he  putintol 
a  shape  as  to  bind  the  bank  :  -Held 
memorandum  amounted  to  an  ofi'er  to  [«; 
only,  and  that  before  a  formal  acceptance  ti 
by  the  bank  authorities,  the  defendant  i 
liberty  to  withdraw  the  same.    Ami,  ( 
whether  in  such  a  case  authority  fnrtbcp 
of  selling  the  lands  of  the  bank  cuuld  becj 
red  by  parol.    Dominion  Bank  v.  Kmd 
Chy.  125. 


^e  Darhti'ifer 
tSlr'Miml  v.  /'((/ 
tfiir(/ii/mrti(iii  v.  ) 
tj)id  v.  O'urddji,  a 
|«W«////,  10  C'Jiy. 
VeBmii,  12  Cliv. 
emiil,  20  fJiy.  76', 


5.  A.'i  to  , 

(.1) 

Defendant,    tln'oii 

jeiit,  effected  a  life 

d,  who  had  anthori 

ought  tlif  jHdicy  w 

mmm,  issued  fron 

(lefeDilant,  who  wj 

liank  at  whwh  B. 

lit  drew  a  cJiu.jue 

u,  and  B.  ie(piuste 

I  the  credit  of  his   1 

oei/i  the  usual  way 

[defendant ;  hut  B  's 

VdraHii,  ,„,,Ij,y.j/tj. 

^M,  that  tlie  j>aym, 
Itpient  to  the  plaiji( 
t  >•  ''rmi,  as  Q.  B.  - 

liere  .'in  a^'ent  is  « 

''"'   "i'>  sell  and 

Wie  paynient  of  tJie 

f(in/ii/,„i:ti,u  V. 

>%'enthei„j,a2,p„i„ 

I'enmust.intJieordi 
JisngentalsotoL'ivt.  ■ 
»"»'/',  10  Chy,  202.      ' 

"-'■""■/'on/ V.  /v„^p,, 


f.  Revocatios  of 
'.'"f '  "f  the  pri, 


the 

;";t  IS  .letcrmiuci 
Wainedoacrclitf,., 
"^■'I'l'I'i'''!  I,ee,.  in 
':')■  "f/uniiture  for  ■ 

*.hut  )>etoreanv 

'';!"V'^^'"'"ituro 
■^■^lwHoj,,,,j.,  •  ^^ 
'■'  «>"!  ordered  the 


Si 


'«.'//(, 


^«■'4*atIv•  •  '"'V^i 
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-   f)ee  Dad.i/i'<!<-r  V.  liaird  .I  O   R   m, 
Mridlmd  V.  ]\,„.;th,rt,  JS  C    P^ro'' P-?99; 

|6v«////,   10  Cliy.    308,   „.    30-.O  .     !,  ^Z"/'""*  v. 
hlcBm,,,  12  t'),y.  4«3,    p.   aOlV-  i;"^''""""   ^ 
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5.  J.V  to  /(•weiwMj,  Pay, am. 
(a)  Generally. 
Defendant,  tliroiiL'h  oiio  R  +i  i  . 
>ent,  ertectf.!  u  life  p„Iicy  ^v-ui.  J  °  I'/'''."' tiffs' 
P,whoJ>a.l  authority  to  Ll'  '  ,,  *-  ^''""t.tfs. 
P-ught  the  policy  „.i^l.  the  re  .eintiA?"";?'"' 
reniium,  issue,!  from  the  iJainHfil'  *"*  ^''«t 
Miefen,la„t,  who  was  in  Ke^.f  Jf*'  "I*''*'' 
lelmiik  at  whidi  B.  kent  h  i..^  » '^raneJi  of 
«t  arew  a  che.ne  o.^lt^h^^th  o/^"" 
Bik,  ami  B.  ie,p.t.3te.l  him  to  i.lacc  tl .  "" 

^  tlie  credit  of  his  hank  n, ,.  /"  '?  '"'"•""t 
J».e  in  the  usual  wa^  a LVth'  'h  '  "■^"^^'  ^''^ 
fdefeiidant ;  l,„t  B.\s  amninW  ^'^'!''  ''^'"•«e'l 
[enhr.«n.  and  heaftervar  "  *  ''^  ""^  *""« 

|eid,  that  the  pay!;::ri^Tr.:rt"^ 

riiere  an  agent  is  em.jOM-ere.l  .„.f 
l."t  "to  sell  amlU-ey-'  a.,r-!^yt" 
Nive  payment  of  the  imrehai'.  /""""'ity  to 

J  .igeiit  heing  appointed  to  vevcivo  ,.  7 

per,  must  in  the  ordinary  com-se  'f    '""^  ^'"' 
|is  agent  also  to  give  a  reccWf      l'""""^««. 


to  ijuhicing  T     K    ir  n     J. 
tract,  i„  pursu'ance  of  a  *"'""'I''*^*«  their  con- 
execute.1,  as  sue  1,  tff        I"'evions  arranifemp  f 
«f  thegocVls  Cnshed'bv^i/^  '^'"'"'^'  '"-Se 
&  Co.  ixayn.ent  of  their  ZuT,'  ''T'""'"*?  '»'•?  ^! 
tlie  exeuutiou  of  tlis^',    f     '"'•     ^t  the  tin  e  „f 
'^"t  thi«  fact  was  no    k, '!"-■"*  ''•  "'"^  'ea 
??»'«  tinae  after  tL  eon  ',r;*"  "i'''  l"'*'-«'=«  Si 
H«1<1,  reversing  tledeSf"."'"^  *'"-'  ^'»rk  ~ 
<^o.  were  not,  under  tjiL  l""''  *'"^*  'J'-  K   & 

remove  any  of  the  fitt,,  '"f.'«'^fe%  entitled  to 
""ly  ren.e.V  bet  f  "f,  1'"*  '1'  tl'e  hotel  the  r 
•|"»l  materi.^1  u„,ter  the  r  ^'""';  "^  ^^^^^'work 
Jacjnes  ,■.  -Worthin/ton    -    'i  """,*'■''-•*    Mith    D 

cation  of  its  revocati        ;  '  '""V"'''^*^'"e  any  notiH- 
Tl>„„ ^       ... 


The  owner  oi  land  in  t., 
ageiit  requesting  ,'  t' ",??''  "^''■*'  ^''"-"te  to  an 
'^t  MK)  cash,orW;.'^:  ^J  ■'  .■;  imrchaser  for  it 
Nothing  was  done  on  this  ),  h  ''"^'''"'"'  credit. 
!"''•.  8(,o,  the  proper^i.^^■'■''"''''''^'^^«'^^^^ 
>ng  .risen  greatly  i  3,,'"  ^'^  '"'^'"'tin.e  hav- 
received  an  offei^f"  t/.e  H.  ''"  ""''"^r  ''''^v  g 
wrote  to  the  same  a"  enf.""^'"  «"   the  lamf 

««'"er)shonl.ltakifor    he.,;'  ?.'"''*   "  ^'^  (the 
February,  isw;,  the  alnf  J  ^  '"^'tfyether. "     j,, 

l^er,  J8io,wasarevocat,\,„  f  ^''"'-"'"  "^  J^ecem! 
tamed  in  the  letter  of  f  "^ '"'^  authority  con- 
Premises,  refused  Liicc'T;  ''"''  *«  «'"  "  « 

i'f  ieti7,;Tei  roSUT"-.*"  "^"  '  S 

""t  any  authority  (or.l,''  ?^''"*  *"  «ell,  he  had 

^Jjc^iasthatstipuli^telfof'j^lf  *''  «'^'^  ^  ''««' 
i2  Chy.  4()3.  '•  ^^"(Itrson  v.  McBean, 


.IiHvoc.mo.v„.AuTHo«rrv.roAGKx-r 

Jtlie  death  of  the  nr;,.,.;.    i  i, 

|e"t  -s  deterniill^d'  "\X?  h'""!""'^  "^ 
i'Ltained  ,„.  credit  from  ,,!.';  ^'^^'.^'/'re,  an 
fnoipal  bad  been  in  nZ  '•  i"  ^""'^vlion, 
fy  of  furniture  for  thf  I,        "  V'•e^•io„sly, 

klnit  l.cforean^     ,  ^^rir»-rying   on 

M' .  ';>■  the  furniture    ffi;'ef'"f»t  ^«« 
lliail  died  abroad-   tb,  .*-'''  "'e  prin- 

>asi)eciHcperfomane,"„rH'*   '""^''"^^^   *" 
N,  and  01  lered  the  n  j    •"•"'  "'"tract  to 

^km  i„.ssessior  of  t\f  ""'r*'-''t<'rs,  who 
>■"'«  vendors,  ^1    nv^?;;'''''   *"  'l^Jiver 
l«t)tute,l  for  the  p.  r  „  i?,,f  '^  f'"*^  "^  the 
>';'the  fm-niture'K:jf ''•;**'"  "g  P"« 
i^'^-v.  ,,,,,, ,,;-;-'^^r  the  ^ 

lrA'f"".i.«r3ra'r^"'?«  ^  ««- 

t'^'keeper,  't,'*;  ?;•-';  y,*-''''"-*  'r  with 
F|"g  with  various  S«!  ■'"'1';  '"'tel  he 
Ne,  which  were  tn  I.     ^  "i  "'«  ^•'^y  of 

\wnniitofillj,eaIti?T  ^''-^*  this  pro- 
fit 1^'wer  of  at  ornev  I'"'"'*'' Previo.isly 
biiit,i„„ "^"'♦^y  to  one  S     a,,*!./ 


\  T..  K.  &  Co      av       "I- '"  ''"'"ing  his 


w;^;:-^j^'^|Q.iu..,p.3oi.,«.„. 

-■  A--.,  lychy.-so.^p.Jooi:'-  •^««''  '«'''•/«"• 

Defendnf """"""'""  "'"^^'"^-'"">^.    ' 
J'etendant  agreed  wi>l.  m       ,  • 

"«y..to  give  hiS,  .^  oSo  '    t  ^'i-'"1'.'^'  '"'  '-^ttor- 

property    for  ?l.r,,oo^*'"  7.  '>"»  a  certain  hotel 
agreement  from  tl>r:       1  "^   plaintiff  took  an 
«"-»  ^terwanHw  VtT;^;  *»  «?"  to  himse^ 
stituted  on..  <»        1       "^  vendors  assput-   0..1 

^;'-eifa:\":i;e:^''Vh:tf'^*''!Sfft 

'lor,  through  the  instrnn.  /  •^'"'*  '•""•  the  ven- 
then  came  toleth  .^^  .ri'.*''''**'  "^  the  plaintiff 
to  »14,500.     ted'  Tl  "'^'  V''^^«  >^'««  reTS 

t'evendortotlSfeSt'S.^^' ^'^^ 
t»'e  plaintiff  l.eiug  emS,  '^  *!?'' l'"«««««io''. 
prepare  some  of  ti.e  naSf /-r  ""^  ^'^'^lor  to 
he  swore,    been  em,,lS  i  '","^-  ''^  '""1  ""t,  as 
«»le.-He]d,  that      e^pYai,^"'""  to  make  the 


*s»i 


pittiiitiff  was  entitled  to 
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It.  «  ' 


recover  ;  tliat  the  contract  was  not  one  within 
the  Statute  of  Frauds ;  ami  that  liis  acting  for 
the  vendor  after  the  contract  of  sale  had  ))een 
made,  notwithstanding  the  agi-eenient  for  pur- 
chase in  the  lirst  instance  to  liiniself,  was  not 
oixiu  to  any  legal  objection.  White  v.  Vurnj,  .3!) 
Q.  B.  5fi9. 

8.,  a  school  trustee,  by  desire  of  the  Iward, 
bouglit  land  at  an  auction  for  the  board  for  a 
school-site,  and  signed  the  contract  with  liis  own 
name  only.  The  board  afterwards  by  several 
resolutions,  during  three  years,  recognized  the 
inirchase  iis  their  own,  and  paid  three  instalments 
of  the  purchase  money.  Jn  an  estimate  under 
the  corporate  seal,  the  l)oard  applied  tothetf)wn 
council  for  money  to  pay  "  for  school  premises 
for  a  central  school,  contracted  for  and  agreed  to 
be  paid,  .*ll,.570;  for  building  a  central  school- 
house  on  said  purchased  premises,  ^7,870."  It 
was  shewn  that  there  was  no  other  i)roperty  or 
contract  to  wliich  this  language  could  refer  than 
that  mentioned.  Tlie  town  council  did  not  com- 
ply with  the  re(piisition,  and  ultimately  trustees 
M'ere  elected,  a  majority  of  whom  determined  to 
repudiate  the  purchase  : — Held,  in  a  suit  by  S. 
against  the  board  for  indenniification  in  respect 
of  tlie  remainder  of  the  purchase  money,  that 
the  plaintiff  was  entitled  to  relief.  Smith  v.  The 
Sehoool  Trmteesofnellei'ilU',  Ki  Chy.  130. 

1{.,  who  was  engaged  in  the  lumber  business, 
employed  S.  as  his  agent,  and  by  letter  agreed  ..i) 
pay  him  610  per  1,000  cubic  feet  on  all  timber 
which  S.  manufactured  for  bun,  which  rate  (the 
letter  said)  "includes  purchasing,  superintending 
the  making,  and  attending  to  the  shipping  of  the 
same,"  11.  paying  all  travelling  expenses.  S. 
bouglit  a  quantity  of  timber  for  R.  which  was 
not  manufactured  under  the  superintendence 
of  S.  : — Held,  that  he  was  entitled  to  a  reason- 
able compensation  for  this  service  ;  and  there 
having  been  considerable  delay  in  enforcing  pay- 
ment, caused  l)y  R.  having  obtained  an  injunc- 
tion restraining  S.  from  proceeding  at  law,  it 
was— Held,  that  he  was  entitled  to  interest  on 
the  amount  of  his  claim.  Jiid/ey  v.  Sexton,  18 
Chy.  580  ;  affirmed  on  appeal  as  to  the  allowance 
of  interest.     Mowat,  V.  C.,  diss.  19  Chy.  146. 

See  Machlem  v.  Thome,  30  Q.  B.  4G4,  p.  2994. 


2.  Other  Casen. 
An  agent,  if  sued  by  his  principal  for  money 
received,  cannot  deduct  in  the  first  instance  from 
such  money  a  claim  for  money  lent,  or  for  any 
independent  transaction  between  himself  and  his 
principal — treating  the  balance  as  the  only  sum 
held  for  the  use  of  tlie  plaintiff ;  but  he  must 
plead  his  demand  by  way  of  set-off  against  his 
gross  receipts.     Hamilton  v.  Street,  8  Q,  B.  124. 

Ordinarily  a  bill  for  an  account  will  not  lie  by 
an  agent  against  a  principal.  James  v.  Snarr, 
15  Chy.  229. 


VI.  Liability  of  Agent  to  PRiNcirAL. 

1.  For  Xe<jli(jence. 

(a)  In  Effectlntj  Insurance. 

The  plaintiff  entrusted  defendants,  as  commis- 
sion agents,  with  a  quantity  of  Hour  either  to 
sell  for  him  at  Toronto,  or  to  send  it  to  be  sold 
at   Quebec  or  other  places,   as   circumstances 


might  recpiire.  He  directed  that  the  (Icmr  sluinlii 
Ijc  msured,  and  defendants  effected  an  iiisuraiic; 
with  the  British  America  Insurance  Co.  X|^ 
Hour  was  shipped  by  defendants  at  I'urt  (Veilit 
consigned  to  (i.  &  Co.,  Quebec,  '•wing  tu  the 
negligence  and  want  of  skill  of  the  ciiitain,  aiii 
of  a  pilot  who  was  taken  in  at  Kiiig-itim,  tke 
vessel  was  stranded  in  the  St.  Liwruucf,  iiinltlie 
cargo  lost.  The  policy  contained  :iii  cxnres 
stipulation  that  the  company  would  not  liulialil, 
for  any  loss  occasioned  by  the  want  nf  (inlinarv 
care  or  skill  in  tiie  navigation  of  tiiu  vtssil,  anj 
the  plaintiff  therefore  failed  to  recover  (in  it;  l,|,j 
it  ajjpeared  that  this  was  the  ordinai-y  fdrmof 
policy,  and  that  the  defendants  could  not  lure 
jjrocured  any  other  : — Held,  that  the  jilaintif 
could  maintain  no  action  against  tliu  ilotcnilanti 
for  taking  such  a  form  of  policy  ;  and  tkt,  j 
the  absence  of  anj'  ground  f<u-  ■jusiiicirni,  itw,< 
not  their  duty  to  encpiire  into  tlio  ski!i  tu 
experience  of  the  captaii.  and  uri'W  ol  tlievri 
And  8eml)le,  tluit  if  an  insuraiK  ;■  niigiit  haul 
been  effected  on  more  favourable  terms,  ytttW 
defendants  would  have  been  justiticil  iniiisiiriu 
as  they  did,  having  received  no  spuLJiil  iiistn»[ 
tions,  and  the  company  being  ono  with  whi 
such  insurances  were  usually  elt'eutuil  liv 
trade.  Silcerthorne  v.  (.liUespie  et  al,  \)  [j, 
414. 

Defendants,  at  Hamilton,  havinj.'  uiKkrtali 
the  disposal  of  certain  tciis  belonging  tn  ,il 
tiffs,   who   lived   at   Montreal,  anil  nnt  In 
succeeded,  were  directed  by  them  tu  rettira 
teas  to  Montreal.     Defendants  shipiieil  tin 
on  a  steamboat  to  Montreal  (witlioiit  tfl'eii 
any  insurance  thereon),  which  was  lost  cii 
voyage,  but  defendants  did  not  advise  the|i 
tiffs  of  such  shipment  till  after  the  gninis 
been  lost  : — Held,  under  the  circmnstaiiM 
the  case,  that  the  defendants  were  nut  liaUei 
dfimages  for  not  having  given  the  phiintiti's 
advice,  so  as  to  enable  them  to  have  insiinJ 
teas,     Maitland  v.  Tylec  et  al,  7  C.  V.  W. 

In  an  action  by  a  principal  against  Im 
for  neglect  in  insuring  his  property  (a  std 
goods)  in  such  a  maimer  that,  a  loss  oocai 
the  insurance  company,  on  being  sued  fnr 
insurance,  obtained  a  verdict  c    the  grnimJ 
the  goods  had  been  insured  at  an  over-v.ilue, 
declaration  alleged  the  value  Ui  be  ."iSj 
which  defendant  had  notice,  to  which  tlieJi 
u.v.it,  amongst  other  pleas,  pleaded  tliat  \i 
had  not,  at  the  time  of  making  aiiiilioatii 
insure,  nor  at  any  time  thereafter,  gnoils  in, 
store  to  the  value  of  $3,000,  and  the  jury'" 
for  defendant    on    these   pleas  :— Held, 
sing  the  juilgment  of  the  Common  Pltis, 
the  traverse  of  value  in  the  declaratinnn 
immaterial  traverse,  and  that  the  idaiiitif; 
entitled  to  judgment  non   obstante  vci 
McGiiffin  V.  liijall,  2  E.  &  A.  4ir);  13  C.  P. 

The  plaintiff  sued  defendant,  as  the 
an  insurance  company,  alleging  that  the 
had  employed  defendant  to  ctTeet  an  ins 
on  his  property,  according  to  the  rules 
company,  but  that  defendant  had  socai 
and  negligently  effected  such  insurant, 
loss  by  lire  having  occurred  the  jiiaiiil 
prevented,  by  reason  of  such  conduct  of 
dant  in  effecting  the  insuranoe,  frmi  iw 
the  amount  thereof,  and  was  puittitroni 
expense  in  bringing  an  action  thercliir. 
dant  pleaded  an  assignment  of  the  l»' 


|)Ia)ntiff  to  one  (';,  Jj 

)tiiis  jdoa.  ami  ex 

»tioli :— Held,    |, 

id,  t'i<r  ]daiiitiff,   i 

lent,  van  tile  pivtj 

i  deelaratioii  (set 

aiiee,   du\   not   r 

wisiileratioii  or  rewf 

lit  the  defemlaiit  lia 

•viiig  done  an  act 

!  Hiisfea-saiiee  ni  tlit 

■%';  ;i  That  the 

hrer,  eoiiJd  not  object 

ion  "f  the  amount  or  I 

i  f.istl.v,  tliat  dcfen. 

lent  for  the  insutfiuiei 

fhjreliee  geiieraJJy,  v 

*"f  ('■'"""•  c'lyc'ice 
•i  "t  the  eomjiaiiy,  ^, 
cliijdoyed   to  do' 

P.  a 


(h)  (H/,r 
dim  hy  agent  aga 
tlie  detemhnit,  t,p„n 
ti^reimrt,  h:ul  n,,  r,„l, 
»iti«  ii|>oii  tlie  comnu 
BH»>';taj)leaofpaynie 
*"|;  ...t  that  if  4  1, 

Ntieidaintiff-fand  t 

fe'lUie  shonhUiave  bi 
it'i'hgeiice  ]■„  „„t  ol)ei 
fi  V.  L  <ii-ni//„,,:.,^  -  Q  - 

NmoUithanexp,-ess 
|nt  notes  for  paynient-- 
pI'.viK.tary  to  notify 
»-^'";iI«my  hehl  not  1, 
r'-"  .  I.  478 

Vf  had  not  answe 
It  lottei-s  received 
""'■,  J^l'e  priucipa], 
*"  icitors  Jiere  to  see 
■tilt,  although  renei^ 
S'i«nng  three  ieekil* 
>r(;ye«anintervieH-,nn 
"■  an  account  and 


Wllf, 

iefcndant,  uy  reason 

'^'•"■^tsn|,totj,ohearin 
lid 


itisti'c 


liis  neglect 
'»!'[{  principal. 


'* '"-.I'ly  intention  of 
'  fr"Hi  ins  I   ■ 

'In-.  375. 


Si 


l'''""'''*'  t'litrusted 

?'''^'.  t"  'I-fendant 

,'^";'"'terest    fiT! 
^f">•«.emo„ev';if 


w 


""ey  excej 


■"•^"^"•i'o  acted 


"'^  ^)  to  H. 


'""'"'^ye^X 


'"^^^'^'•■"•"K.  the  pate 


tim 
ivc  a  prior 


3'e«ra  ;  but  If'"' 
mortgage  to" 
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lilaintiff  to  one  0.  before  the  fii-p      n„   i 
Pothi.,.l(.a,  an,l  exceptions  tak;„  to  tt'T?' 
UuK-HeM,    I.    Tl  at   the    i.I^  """'*'''•''*■ 

bl,  . or  plaintiff,  not.*  tl.ta.  .W  ^  ! -"-'y 
..t  w,^,  tl.o  proper  person  to  1,*  o^^^iP'" 
Mlfflanition  (set  out  above)  ]J,T,'f        ^V*^ 


PRINCIPAL  ANP  AGENT. 


le  (leclaration  (set  out  abovelT.ebrfT  't  ~'  ^'V- 
.iicf,  ,ii,!  not   re(|uire   an    In    *>/  "" '^  """■ 

Ns.lerationo,.rewar,'l  t^^  po,  X'"^•'^  " 
It  the  .left.xlant  having  unJertak^„  i*"  T'"'"  •" 
.vi„«,,lonc.  an  act  gratni^ons^l^^l  /ih  I'T'^ 

„.srea.an.o,nt.eperfor„.an^;:flJrSle" 


iiig ;  3.  Tliat  tlie  d 


p,o;.Mnotoi;;:trr";ntor^''^iv''"^ 

y  "f  tf'o  an, t  or  -luration    f      '  V  '  ''"*^«^'- 

p  lastly  tl,at  .Icfen.Iant  M^sentUe  ;'''•"''?  ' 
ktfortLoinsnfficienoy  of  the  c^^ni*,':  J""'«- 
feirnce  gcnoraHy,  .liich  was  oh Z^  ir.lir 
rent  Iron,  nt-hgenee  to  insure  iu-oZT'  I  ''''^" 
fcsof  theconipllny,  which^'^^Xfe'  *'?''^ 
I  P.  9.  "  ^-   ^'Kilinm,  14 


(Ij)  Otiirr  Cuw^^ 

{S:iSn,^^r«SSsSr'r"''^''- 

,lh.iqM'.-t,  ha,l  no  nghtt  fail  off  '*?  '*'^**''' 
Jirt,rt  npon  the  e,.mmon  co  m'ts  fif""'*  H''^ 
■mirort  a  plfa<,f  payment  orT'  ,'*'"'''  '^""J'' 
I'n ;  l-ut'tbat  i  irha.1  anv  r^  ?''  ''''''■ 
%  the  plaintiff  (an.l  he  ^v  fr/tbo'^^T  ;'*  *" 
Nl.  iie  shoul.l  have  broL'  a  *  "«  '*  "«»*-' 
ll,;gligence  n,  not  obey    f lis     w'*' 'l""**" 


,      ,,  301* 

iife:^LnSSe.,i:r^i-*'"» ''"«««.! 

,  tl'«  security  of  a  n      f  ""''-'*'*  *'»«  "icnev  on 

"«»*•     Jt  was  aigne,!  thai i    '"  "'''^  "'«  "gree- 

'^  "eghgence  ;  bnt-Hel  "ff  .^-"^^  ''"'^»  i='">lty 
o<.ntract  fonn.le.l  up,"  to  ■**  '^  ^'"''  "  "^^^e  of 
f  itrusting  liin,  wit.  h     ^  "'^  t-'""«i<Ieration   tho 

■  "ent  M-as  atfinne.l  t,  ^  ,V'  ""  f'*'"^''^'  "»«  J"«lfe- 
,  «>thout  the  plaintiff's  uh  ■':•'"'*•  '*  '^I'Peared 
I  "...rtgage  „p,/„  the  nro,',^  f  '■"^-  *""'^  'Second 
!  f  ter  the  bo„,I,  exten,  f  ^I'  '"■'"■^^  *»"  years 
I  for  three  years  ff.r  fiT.      '^^  ^''«  *""«  «f  payment 

-est  :-4i.i  ttt*  is^^rr  r*'  r"-"i«- 

!  of  h..s  agreement,  an.l  '.  eh  ';''T'^'"°''  •■»  '"-each 

,  '  laintitf 's  n.oney  a    to  "nL  .    '""'A'  '"'"'  *'»« 

W,  that  the  plaintiff  si  o,U  '""  ''^'W'^-     HeM, 

per  cent,  for  two  y  "a  s       '!  ""T"''  '"**-'•-««*  «* 

hereafter.     Per  Parte  s,.      I"  ']',"'  '**  «  l"^-"  --^ent. 

ecure  '  the  money  ,S  tbo     t  '^^r''>»«"t  t„ 

'Pured  defendant  to  ol.f."      "^  *'torehouses   re- 

""".  38  Q.  B.  2«)2.        •     ^^"'"'"■^  "f  "■'••  V.  ?v;o»J*- 


fciitract  with  an  exnrp'^s  pm,., 
fc  notes  f.n.pay,^!::,:n:^^^^ 
h;y  notary  to  notify  endorse?,.?      '"'■^~ 
^-Cinpany  held  not  lial  e        /  o"°""?'''>'- 
'. -1  (.'.  P.  478  -'J'Vmn-k' V. 

B  agent  had  not  answered  fo..  c 

Nt  Itttui^  received  S  i      ^""^'^  '""""'s 

fca.    Theprincipa]     ben   ".^"■""^'rl   "» 
i  ^"licitors  l,ere  t    see  to  l^^l  ff ""'"''    «'»- 1 

^*ge..t,  although  repeated  J       *r'f'  '  '»'* 
Jdi.ringtlnx.e  weeks  fvi.^  ''W^^'^'^  *"  I'y 
|revenan  intmLw'  fn.  Ifh  '""""  »'f"rma- j 
|l"H  for  an  account  in    •  ^^^  '-"""se-iUently 

|e  costs  uj.  to  the  hearin.,  A  "^^'e^*-  must 
ItiAl  his  neglect    U^^' *'""«''*''?  court 

Nyorany  intention  SwlCr^'/^' I 
}!mn  his  priaeiml       n  *  ,"*''l"»g  ">for- 

IplMititf  entrusted    S50O  f,.    7  f     , 
ml  a  reeeij.t  stpti..;  VT  .  •    ''efeiidant, 
hm  of  i^;  ow  '^*'''^*  •*  "••IS  to  be 

htl.esai,lH/sX;ire:'^an;''T^ 
P  name,  and  bearin<r  i,  t     '  x*"'^ '"  'le- 

|.V.iUe  to  defemhnt  1  *"■'''*  ^*  9  Per 
h  interesr  a  "  to  ;r  ""'T^!''  "»'■«- 
If  Pc^ryea'r.S  t  ;:  I''''^'»«ff  her 
,h-lefen,lantto  pavovL  1  •';^J'"-«t'ou  of 
I  an>l  interest    uft    l!f  *'\I''»'»tifl"  both 

^  for  the  nL  Jy  excent"«"*  •'?*,*"  '>« 
jWemlant  whoL!   i^    ''^  P*»<1  ''V  R 

I  »'H.  ha,l  not  vet  „i  f  •     {  *,  «°"«tor 

l'««i«tere,I,  conditio  Ll«  'f  i^'"^  °^  * 
I  a  mortgage  ontlZ        "'**  ^-  «''""ltl 

t'«"  years  rbufc'jf**^"*'  "f  Pay  the 
[-I.normort4?,.,trt£ 


2.  /',^,.  /';.„„,/ 

fl.OOO  for  it.  nuade  a  CO '  ■'^'•'^  *'''''*  ''«  l'--i<l  Paid 
,a"<l  charged  h^n  ^^^^^T  ""' ^''' ^rinj^ 
I  years  afterwards  the  „r  ,";,",  "V^"""*-     «ome 

"eed  him  entitled  to  the  h..  i  , ^ '^"^  «""»•*  de- 

<lu-ected  a  reference  to  rf.         '  ^'"'  ^««0,  and 

'  account  of  the  deuli„;'       I  "'''''*'-"••  *"  take  an 

lFop;rt;Vh!eh''Twishittf.  ^°  *»"»-tgage)  of 
i  ing  aware  of  this  ent.  r   I  •  .    r">'-     '^-  '>ecom- 

I  tu-nswith  both,  ii^rt^s  Stir'i^  ?«"*^- 

w,')W,  and  w  th  M    f     ».    "x^  with  W^,  to  tako 
P^'-tv.    K.    concealed  Z'Vf'''^f"'-t''epn' 

the  deed,  I{. '«  attorney  pi,  /•  ,  *  "  ''«'•  «ig"ing 
'less  the  mortga.re  del^  T  ^  *"  '"^''  the  #.30o 
•lelivered  to  Mr  sK\  ?'•  ?'!  ^'''^ '''^^^'l '^  ng 
f^.'JOO.  The  facts  aft.;i^'*'";^  *"  ^^- '«  attor.  ef 
knowledge  of  AV  she  fi  ^f'? ,  ^""""S  to  th^ 
claiming  the  balanco  ,.f  fT  '^.'"^^  against  R 
Pearingthat  in   he  n'   Ij  f  •^^•'W,-  and  it  fpl 

to  understand  that  he'^as  aZi     ^^  ^''''''  ^^^ 
and  had  no  Deraoml  ,•;  !  "^ '"  her  nterest 

plaintiff  wasi:StS:rto"aS'"^   "^^    ^ 
«;  for  such   balance,   w ith   i*!' ?.  *>f''-ee  against 

'''V*M%y,'„;,/V;;,   18  Chyfrif '*-''*    «"'»    costs. 

t^'^SiS>;.^-i^^;'»ties 

acceptance;  and  whei^a  L  f  ^'P""'tment  or 
between  two  personrti.;  ,  i'f*^  "'  "%'otiating 
the  other  to  biivcprf;-.  '"  t'esirmg  to  sol) 
""'Icrstand  th."  hc^  w^^aSh  '  ^"?  "'«'o„neS 
Wj«-Hel,l,  that  she  was  m,  tf  T.'":';  '"*-««t,  it 
winch  he  obtained  ^,r  t  ,."'"-' ^""  I"'''« 
-led  the  amount  wLL^'Va^al^ 
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consent  t(i  accept.     This  case  was  atliniiud  in 
appeal.     1 1). 

The  plaintiff',  being  owner  of  land,  after  Imv- 
inij  niortg.iged  it,  emigrated  to  AuHtralin,  and 
8uT)8e(inently  remitted  money  to  his  agents  here 
to  pay  off'  the  inenmhrance  ;  Imt,  they  auplieil 
the  money  to  their  own  use.  Su)me(iuently  the 
assignee  of  the  mortgage  pr(>ceeded  to  foreclose, 
ill  which  suit  an  answer  was  put  in  on  behalf  of 
the  plaintiti',  hut  without  his  Knowledge  or  con- 
sent, admitting  the  allegations  of  the  bill,  and 
that  the  full  amount  of  principal  and  interest 
was  due  ;  whereupon  a  tinal  order  of  foreclosure 
was,  in  due  course,  obtained  ;  and  the  phiintitf 
in  that  suit  conveyed  to  defendant  A.  for  .*>100'2, 
the  value  of  the  pro)ierty  ;  .and  on  the  samed.ay 
defendants  M.  anil  S.,  as  attorneys  for  the  plain- 
tiff", conveyed  the  jiremises  to  A.,  who  was  ig- 
norant of  any  fraud  in  the  matter.  The  plaintiff" 
having  returned  to  this  country,  and  .ascertained 
the  frauds  which  h.ad  been  practised  u[)on  him, 
filed  a  bill  against  his  agents  and  the  purchaser, 
A.  : — Held,  that  the  plaintiff",  so  far  as  the  pur- 
chaser w.as  concerned,  was  l)oun<l  by  his  answer, 
and  w.as  not  entitled  to  relief  as  .against  him  ; 
that  the  fact  of  the  purchaser  having  heard  be- 
fore his  pun^hase  that  the  i)laintitl"  had  remitted 
money  to  pay  the  mortgage  was  not  sufficient  to 
charge  him  witli  notice  Lliat  the  foreclosure  was 
wrongful  ;  but,  in  view  of  the  fraudulent  con- 
tluct  of  tlie  attorneys,  tlie  court  made  a  decree 
against  them  for  the  amount  realized  on  the  sale 
of  the  land,  .and  directed  them  to  p.ay  the  costs 
of  the  suit,  including  the  costs  of  the  purchaser 
McLean  v.  Oruiif,  '20  Chy.  7t). 


.3.   Of/iir  ('(i.^('S. 

Where  in  assumpsit  for  money  had  and  re- 
ceived defendant  ideaded  that  he  had  received 
the  money  as  agent  of  the  plaintiff",  and  had  paid 
it  over  by  his  directions  to  a  person  to  whom  the 
plaintiff"  was  indebted  ;  and  the  pl.aintiff"  replied 
that  he  countermandeil  the  direction  before  j)ay- 
meut,  to  whicli  defendant  lejoiiied  that  before 
counterm.and  or  any  notice  thereof  he  had  given 
notice  to  the  pl.aintiff'  's  creditor  that  he  held  the 
money  for  his  use,  the  rejoinder  was  held  a 
good  answer  on  demurrer,  ('oalcg  v.  Lloi/il,  3 
Q.  B.  51. 

Defendant  being  the  .agent  of  pl<aintiff"s,  and 
having  received  large  sums  of  money,  as  such 
agent,  on  account  of  plaintiff's,  and  having  de- 
posited the  same,  mi.xed  with  his  own  and  other 
persons  moneys,  in  a  safe  in  his  office,  which  was 
liroken  into  and  the  money  stolen,  a  verdict 
having  been  rendered  for  defendant  at  nisi 
prius  : — Held,  that  there  should  be  a  new  trial, 
with  costs  to  abide  the  event,  on  the  ground  that 
it  did  not  appear  with  sufficient  certainty  on  the 
evidence  th.at  there  w.as  a  sufficient  amount  in  the 
safe  at  the  time  of  the  robbery  to  satisfy  plain- 
tiff's claim  ;  and  also,  on  the  ground  that  the 
plaintiff's  were  entitled  to  nominal  damages,  .at  all 
events,  on  the  counts  for  money  lent,  money 
paid,  &.C.,  to  which  there  was  no  answer  on  the 
record.    Ooiv.  Bunk  v.  Hodije,  2  C.  P.  .359. 

Held,  th.at  upon  the  evidence  set  out  in  this 
case,  tli'j  defeiulaiit,  who  had  acted  as  agent  for 
the  plaintiff"  in  selling  trees,  could  not  Lc  held 
liable  ou  the  couuuou  coiutts  for  the  trees  sold, 
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but  must  be  sued  specially  for  not 
IjCkI'w  v.  MurriMon,  Hi  i).  H.  .SI 8. 

H.,    a  miller,    employed  (J.  &   Cu,  nmm,,,. 
sion  merchants,  to  dis]iose  of  his  niiiiiiit'a(.tiiri,i 
ffour,  upon  the  sale  of  which  he  ))aiil  tlitu 
commission.     He  also  exercised  a  contrnl     ' 
the  market  in  which  the  Hour  was  t^ 
and  in  Boston  and  certain  other  maiktts  ullrn 
( r.  &  Co.  the  charge  for  agency  f(u-  ctlc.tiiii;  sal,, 
there,  in  additiim  to  their  usual  coiiiii]i.ssi(,i|   i. 
was— Hehl,    that  .although  (J.  &  C,,,  were  J 
factors  with  a  del  credere  comniissimi,  tljiy  ajJ 
not  H.  were  lialde  for  a  loss  occasimad  |,"vtj,l 
failure  of  brokers  whom  they  eiiiplo\t(l^  .,iiiUL 
had  received  the  proceeds  of  sales  ot'  Il.'s  II 
Boston.     O'uodt'r/Kiiii  if  <il.  v.  J/i/i/i,  ()('.  | 
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One  H.,  a  clerk  in  the  office  of  the  imrsarjl 
King's  College,  (where  all  business  (.■oiiiioctnUisil 
the  sale  of  lands  of  U.  C.  College  was  trans,(iv, 
procured  a  contract  to  be  executed  ljy  tlicriilL 
versity  for  the  sale  of  certain  of  siali  lamls t", 
Defendants  alleged  that  H.   had  acted  m  . 
agent  in  the  matter,  but  the  court  w.i.s  .suti.y 
that  J. 's  name  h.ad  lieen  used  by  H.  Utr  liiji, 
benefit,  and  th.at  the  contr<act  was  in  Uaii 
H. 's  duty  as  such  clerk  as  aforesaid,  ainjtlia 
fore  ordered  the  contiact  to  bu  icscindiil  vi 
costs.      6'.  C.  Colli'ijc  V.  Jdi-kxoii,  ',i  Cliv. 

An  agent  .authorized  to  ))urchasc  cannot  i 
fnmi  himself  without  disclosing  the  tact.  Aaa 
ingly,  where  an  agent,  authorizL-d  tn  iuitstl 
b.ank  stock,  appropriated  to  his  piimii«il ».« 
shares  of  his  own,  and  rendered  an  acciriiutiil 
he  h.ad  purchased  so  many  sliaius  fur  |ifr,| 
principal,  ye.ars  afterwards,  on  the  fact  1 1 
to  her  knowledge,  was  hehl  entitlcil  to  n\<\\A 
the  tr.ansaction,  without  any  ciicniiiv  as  i 
f.airness  of  the  rate  which  she  had  licciuiuij 
for  the  shares.     JIarrisijii  v.  Hurr'mi  H( 
58(). 

"Where  it  appeared  that  an  agent  liaii  nwi^PemliJc,  tli/it 
large  sums  for  his  princi)).al,  .and  liad  u.<iii!l 
for  m.any  years  in  his  own  Ijusiiiess,  iii.stcailifl 
mitting  them,  as  he  might  and  shmild  liavtiM 
to  his  principal,  he  was  charged  witli  >ii| 
cent,   interest  and   annual  rests.     Lnwlm 
Vrookx,  4  Chy.  35.3. 

A  power  of  attorney  was  prci)arid  and  tstJ 
by  two  of  four  tenants  in  coiiiniini,  aii]*;! 
.an  agent  to  receive  the  rents  .and  [initits  i' 
estate,  and  was  transmitted  to  the  ,i^'eiit,l 
had  undertaken  to  procure  its  extcutiuii  lijl 
other  owners.     The  power  never  was  es«| 
by  them,  and  the  .agent,  more  than  a  uari 
wards,  declined  to  act  in  the  matter,  allj 
that  such  execution  was  necessary  tn  cii 
to  receive  the  rents.     The  court,  liowiviH 
him  liable  for  the  rents  and  prolits  rctdrl 
which  but  for  his  wilful  default  might  hit 
received  1)y  him  from  the  time  nf  tiieT 
being  sent  to  him  until  liis  reimdiatii'n  j 
character   of  agent.      Bnulhiinic  v. 
Ghy.  5()y. 

A  princip.al  filed  a  bill  for  an  aocmintl 
his  agent,  who  claimed  by  his  aiiawtr  t 
principal  was  indebted  to  him.  A  balanoj 
found  against  the  agent  of  .*J8'J,  the  omirtij 
him  to  pay  the  costs  of  the  suit.  >SiiM\ 
demon,  17  Chy.  (>. 

The  plaintiff  agreed  with  .1.  to  piij 
minuig  lease  for  their  joint  beuelit,tbef< 


«tiiin  for  wliicli  v 

!  «t  tlie  onishing-iii; 

I  txpense.     /n  j,i,if 

hliii.nrran^'cfor  till 

I  therefor  j'n   his  i,\ 

Uxrwii  iijioii.  testei 

I  plaintiff,  aiid  at  his 

le.vciiii/e  the  ;)hiint 

J  the  Je.me,  assertin; 

Ijame  for  his  „\vn  ],,, 

Itriic  ,igrc"iiieiit  coii 

[tliattiie]ilaiiiti(f,v,as 

greemeiit.      int/ian 

".'''f<-''ij'iircliase 
m  ni  his  own  n.-inic 
«faii(,ther,  ,1  jiensonal 
avMient  of  the  jpurd 
wrrect.     l'ai„I  evi.l 
Wlilissihle,  and   th 

,  "'"tract  in  hh  „ 
fttml^nt,  was  lieJd  -i 
,    l'';""tifr.M^,,i„,st  hi 
Wcndant.    .Sa,„/>-,:,„„  , 

<>y--ii';  uichy,  mt 

-Accounts  wtTe  dclive 
Itrustee  ami  .-ig^.^j  t„  j,: 

?/^.a/t«- the  latter  ..u.el 

""dor  the    rirc 

»M,nts  were  „ot   l,i„,li 

wed  acconiits. 

Did- 


e  p 


•*>'>lltf/i  y 

V.    (•'on/on,    ( 
I'liniDiix^    J. -J  Q 
^\-  -'!»  ;  '2\\ 
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''"  •^""  "I'oii  Com 

"'•^"%,  J3Q.  B.52 
jnarinepolicy^..^. 

Erttr^*'"""' 

fparo   ew7  ''"^^  ^ 
""."I'W'e  policy. 


led 

l-2oap.  28» 

"'■^•'''fH'ersoll,;^*';; 


If  J: 


i.rwr.»«i»« 


,iii-**aw«» 


3017 


PRINCIPAL  AND  AGENT. 


3018 


.tiim  for  wl''*^''  ^''^'*  *"  ^"^  *''"  testing  of  the  ore 

*  (iij,  eruslii"g-i''ill  of  the  phiiiititf,  iiiiil  at  hist 
tiieiisf.     I"  I'liisuance  of  this  fvrranijenieut,  J. 

<li(l  arranj;(!  f(ir  the  lease,  but  took  tlie  agi'eeineiit 
therefcpi-  in  lii»  <>«■"   "'"»«•       '''l'^   •>•■«  was,   as 

*  .,1  uiK.n,  tfstutl  at  the  orushiiig-inill  of  tlie 
ithiiitirt',  ami  at  his  exiieiise,  hut  J.  atteinpteil  to 
Uuluile  the  [ilaiutiH'  from  any  partieiption  in 

the  leiwe,  asserting  that  he  lia<l  ohtameil  the 
Ijaiiie  fur  iiis  own  iMjnetit  solely  :— Helil,  that  the 
Itrue  ai-rc-uient  could  he  shewn  hy  parol ;  ami 
Itlwttiie  iilaiiititr  was  entitled  to  the  henetit  of  the 
emuiit.      ir'7/«(»(N  V.  Jvukinx,  18  Chy.  53(). 

Wlioi-e  a  ]mrchase  of  land  was  made  hy  a  per- 
011  ill  iiis  "«  "  iii"">e,  hut  in  reality  for  the  henetit 
af  iiiiiitlier.  a  personal  ileeree  against  hotli  for  the 
ftVUKiit  of  the  purchase  money  was  held  to  he 
orrect.  l'ii'"l  evidence  of  the  agency  was  held 
duiissihle,  aii<l  the  i)urchaser  who  entered  into 
ciintract  in  his  own  name,  and  who  was  a 

letiiiili'i't-  "■'I'*  '"'^'^  '^  fe'"'"^  witness  on  behalf  of 
he  iilaiiitill' against  his  co-purchaser,  the  other 
.fiiiilant.  Sdmkrsiiii  v.  Jiarditt,  (in  Ajijual)  18 
hy.4i:;  Hi  Chy.  119. 

ALriiimts  were  dclivere<l  in  18()-2  and  IStJ")  by 
Itnistiif  and  agent  to  his  principal,  and  the  eon- 
duiitial  relationship  existed  for  upwards  of  two 
jars  after  the  latter  account  had  been  rendered  : 
UHiM,  under  the  circumstances,  that  these 
mints  were  not  binding  on  the  principal  as 
iiteil  acidunts.  Smith  v.  lii'ilfonl,  lit  Chy.  '274. 
\U  Did-  V.    aur,/oii,   ()  Chy.  394,   p.    .300-2  ; 

'ad-lr  V.  yV/omr/x,   13  Q.  B.  ,321,  p.  3008;  Nos.t 
|W^  t2  Chy.  29  ;  21  Chy.  391,  p.  299(). 


K'll.  I'Kilirs  OF  PlUNCIPAI,   AliAIXST  TlIIKI) 

1'f.rsos«. 

1.  'I'll  Sill-  iijiuii  Coiifractn  nf  Aiii-iit.-<. 

Jemlile,  that  a  principal,  for  whose  benefit  a 

(tract  lias  been  made  by  his  agent,  may  sue 

tun  ill  his  own  name,  though  defendant  may 

known  nothing  of  his  interest  in  the  subject 

«r.    ilnii-  V.  llolton,  4  Q.  B.  505. 

I  agreement  was  made  between  the  plaintiff 
lienne]iart,  and  the  "  President  of  the  Port 
.11  Harlxiur  Company,  on  behalf  of  the  said 
iileiit,  Directors,  and  Company  of  Port  Bur- 
JHarbour,"  of  the  other  part,  and  under  the 
I  (if  defendant  and  plaintiff  : — Held,  that  the 
Itiff  was  entitled  to  sue  in  his  own  name. 
ti,  V.  RiiUi'!/,  13  Q.  B.  522. 

jmiiriiie  policy  was  in  this  form  :  The  .Etna 

Co.,  iif,  &c.,  on  account  of  C,  loss,  if  any, 

kle  t(i  MoC.  (the  plaintiff)  in  gold,  ilo  make 

|wce,  &c. :— Held,  that  the  contract  on  this 

f  was  entered  into  with  C.  ;  and  that  MeC. 

ot  insured,  and  could  not  sue  on  the  policy. 

Ke,  that  the  insertion  in  the  policy  of  the 

I  "for  or  in  the  name  of  all  persons  inter- 

"  ic,  or  "for  whom   it  may  concern," 

lhaveenal)led  McC,  ou  shewing  interest, 

pver ;  also,  that  the  -words,  "as  broker"  or 

jWit,"  following  after  C's  name,   would 

kt  in  parol  evidence  to  shew  the  interest 

iht  of  an  undisclosed  principal,  who  could 

Bed  on  the  policy.     McCoUum  v.  jEtiia 

».,20C.  P.  289. 

joi  the  plaintiffs,  W.,  of  New  York,   and 
fit,  C,  of  Ingeraoll,  saw  defendant  at  his 


air 
litits " 
lai;t:iit.| 
It  inn  111 

iveatJ 
i'r,  M 
\  eiijH 
leVtH 
Irtrti'j 

the  I 

liti'iBl 

SM 

Liirnt^ 
latod 

Luit4 
liiii'i' 


cheese  factory  in  Stratford,  and  talked  of  the 
price  of  cheese.  \V.,  in  leaving,  said  any  cor- 
respondence would  be  through  C,  from  whom 
defendant  wouhl  probably  liear  ou  plaintiffs' 
behalf,  when  the  cheese  was  ready  for  sale. 
Sul)se()Uently,  plaintiffs  authorized  ('.  to  buy 
cheese  from  defendant,  and  a  contract  was  made 
by  telegrams  between  C.  and  defeu<lant : — Held, 
that  the  plaintiffs,  though  foreign  principals, 
might  sue  upon  the  contract,  there  being  evidence 
to  shew  that  C.  was  authorized  by  them  to  enter 
into  it  on  their  behalf,  and  that  defendant  dealt 
with  him  as  plaintiffs'  agent.  l)V//'>  ct  al.  v, 
Slinniiiiii,  .34  ().  B.  410. 

Held,  that  a  contract  may  be  made,  through 
the  medium  of  an  agent,  with  a  telegrajjli  com- 
pany for  the  transmission  of  a  message  ;  ami 
where  the  principal  sustains  loss  throngli  the 
negligence  of  a  company,  he  may  niiii.:tain  an 
action  against  them  therefor.  The  pereon  to 
whom  a  telegram  was  sent  by  his  agent  was  held 
entitled  to  sue  the  telegraph  company  for  negli- 
gence in  tlie  transmission  of  it  Fiiteer  v,  Mon- 
treal Ti/i-ijriij>lt  Co.,  24  C.  P.  2.J8. 


2.   O/lierCa-iex. 

^Vhere  A.,  the  general  agent  for  shipping  B. 's 
flour,  shipped  twenty-five  barrels  of  it  as  usual 
to  A.  &  Co.  in  Kingston,  and  before  the  sailinu 
of  the  ship,  ]).,  another  agent,  under  special 
instructions  from  B.,  shipped  the  same  flour 
to  B.  &  Co.  in  Kingston,  to  be  forwarded 
to  Montreal : — Hehl,  that  as  the  owner  of  the 
flour  could  .it  any  time  change  its  destination 
before  tlie  ship  sailed,  the  owners  of  the  ship 
were  liable  to  B.,  tiirough  their  master's  last  hill 
of  lading,  given  to  the  special  agent  1>.,  the  flour 
having  been  forwarded  by  the  master  in  mistake 
to  A.  &  Co.  in  King.s*:on,  and  left  there,  instead 
of  being  forwarded,  as  last  directed,  through  B. 
&  Co.  to  Montreal.  Unihaiit  v.  lirowuf,  H  Q. 
B.  234. 

In  an  action  for  use  and  occupation,  and  for 
money  had  and  received,  it  appeared  that  the 
plaintiff  was  assignee  of  K.  M.  &  Co.,  in  trust  to 
secure  payment  by  instalments  of  a  certain  divi- 
dend to  their  creditors,  who  instructed  him  not 
to  interfere  with  the  jiroperty  until  default.  F., 
one  of  the  firm,  leased  the  premises  in  (juestion, 
which  were  included  in  the  assignment,  to  defen- 
dant verbally,  and  said  he  believed  he  mentioned 
to  him  at  tlie  time  the  pl.aiutiff's  name  as  owner, 
and  referred  defendant  to  him  with  regard  to  a 
proposition  to  purchase.  Afterwards  the  firm 
and  defendant  had  dealings  together,  and  defen- 
dant claimed  that  after  crediting  the  rent  they 
were  still  indebted  to  him.  The  plaintiff,  being 
examined,  swore  that  he  had  no  knowledge  of 
defendant's  occupation,  or  of  the  premises,  but 
that  F.  was  authorized  to  rent  the  pliice,  ami  to 
use  his  name  iu  the  suit :— Held,  tliat  it  was 
properly  left  to  the  jury  to  say  whether  defen- 
dant had  taken  the  premises  from  the  plaintiff 
through  F.  as  his  rgent,  or  from  the  firm ;  and 
that  tlie  evidence  warranted  a  verdict  for  defen- 
dant.    Crawford  v.  Fraxer,  21  Q.  B.  518. 

Certain  roa<l  stock,  which  stood  in  tlie  name 
of  M.,  but  belonged  to  the  firm,  was  assigned 
with  other  property  to  the  plaintiff.  Th« 
defendant,  before  the  assignment,  had  receiveil 
the  dividends  under  authority  from  M.,  and 
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continueil  to  receive  them  afterwftnls.     No  evi- 


dence WHS  given  to  shew  that  either  defendmit 
or  tlie  road  company  had  notice  of  the  assign- 
ment:—Hehl,  that  the  plaintiff's  right  to  recover 
was  riglitly  left  to  the  jury  sih  with  regard  to  the 
rent,  and  a  verdict  for  defentlant  was  uphehl.    /Ii. 

The  plaintiff's  servant,  one  ().,  being  in  charge 
of  his  horses,  sold  one  without  plaintiff's  autho- 
rity to  defendant's  wife,  who  had  the  manage- 
ment of  defendant's  Imsiness,  receiving  ijji'iO  in 
cosh  and  defendant's  note  for  Sio"),  payable  to  O. 
Afterwards,  meeting  ((.,  the  jilaintiff  got  from 
him  the  note  and  ijtlT  in  cash 
demanded  the  horse  from  defendant's  wife,  and 
offered  her  the  note  and  the  !?!",  which,  how- 
ever, she  did  not  take.  He  then  i)rought  detinue: 
Hehl,  that  the  plaintiff'  was  entitled  to  recover; 
for  that  he  was  not  bound  to  tender  to  defendant 
the  note  and  tlie  money  he  had  received,  nor 
could  defendant  retain  the  horse  i.ntil  he  ob- 
tained them,  at  all  events  without  giving  notice 
that  he  would  do  so,  after  first  demanding  them. 
Morton  v.  Sloni;  30  Q.  B.  Iu8. 

In  1847  the  plaintiff,  being  about  to  leave 
Canada,  conveyed  certain  lands,  in  which  he 
had  an  interest  as  assignee  of  a  contract  to  pur- 
chase, to  his  brother,  (i.  T.,  one  of  the  defen- 
ilants.  Oidy  a  small  portion  of  the  purchase 
money  had  been  i)ai<l,  the  rest  having  been 
long  in  default,  and  no  provision  was  nuule  by 
the  plaintiff'  for  tlie  payment  of  the  balance. 
In  April,  18">1,  the  brother  re-assigued  the  land 
to  the  plaintiff',  without  any  consideration,  and 
■without  his  knowledge,  for  the  purpose  either  of 
being  enaliled  to  tleny  his  title  to  the  land  with 
a  view  to  a  suit  brought  by  one  C,  M'ho  was  in 
jiossession  of  the  land  claiming  adversely,  or  to 
prevent  the  bringing  of  a  oui  tani  action  for 
buying  a  title  which  was  m  litigation.  The 
brother  paid  the  residue  of  the  purchiise  money 
■without  the  plaiiititt''s  aid  or  knowledge,  and  a 
deed  of  the  land  issued  in  the  plaintiff's  name. 
Afterwards,  in  October,  ISiil,  the  plaintiff  exe- 
cuted a  power  of  attorney  enaljling  the  brother 
to  sell  the  land  in  question,  mentioning  it  specifi- 
cally, and  a  general  power  to  sell  or  lease  any 
lands  which  he  owned  in  Canada.  In  ISoG  the 
brother  conveyed  the  property  to  '\V.  for  the 
alleged  consideration  of  iJl.OOO,  and  W.  imme- 
diately re-conveyed  one-lialf  of  the  land  to  the 
brother  for  the  alleged  consideration  of  $200. 
The  plaintiff  returned  to  C'anada  in  187.3,  and 
filed  a  bill  impeaching  the  transaction  between 
his  brother  and  W. ,  and  seeking  to  have  thein 
declared  trustees  for  him.  At  the  hearing  the 
2)laintiff'  and  his  brother  compromised  their  diffi- 
culties : — Hehl,  atHrming  the  judgment  below, 
2.3  Chy.  491),  Hagarty,  C.  J.  C.  P.,  dissenting, 
that  the  defendant  (J.  T.  was  the  beneficial  owner 
of  the  land  .at  the  time  of  the  convey.ance  to  W. ; 
and  the  Court  refused  to  set  iiside  such  convey- 
ance.     Tai/lur  V.  Taylur  if  at.,  1  App   K.  245. 

See  Dirk  v.  Oon/o)i,    G  Chy.    394,   p, 
McLmn  v.  amtit,  20  Chy.  7(),  p.  3015. 


Becretary,  their  promissory  note  for  .^S.OdO,  ^ 
in  Noveml)er,  18.')8,  payable  to  the  |iliiintit)<  ' 
demand,  which  C.  deposited  with  tlif  iilainti}* 
having  a  receii)t  written  under  it  and  siinie,|L| 
their  agent,  which  expresseil  that  the  n,,!,. ,' 
to  be  held  by  the  plaintiffs  as  collattrai  simnj! 
for  any  unretired  paper  they  might  at  anv  ti  I 
hold  of  the  company.     In  an  action  on  thisrjj! 
the  iilaintiffs'  agent  swore  that  he  tuoiv  it  imj 
the  uiKlerstanding  exi)res8ed  in  the  ivi.ciiit,  ^L 
was  in  C.'s  handwriting,  and  he  btliuvcili,,,| 
signed  at  the  same  time  ;  and  that  he  iiuuletii.1 
The-plaintiff  !  '"■'•'"'«"'."'»^  wholly  with  C     never  l,avil,j;„J 
'■-  -'Communication   with   defendant.s   rcfianlini. ,.' I 

Defendants  li.a<l  pleaded  as  an  eijuitalilf  iltitJl 
and  desired  to  prove,  that  the  note  was  L'iveniil 
cimsecpielice  of  a  doubt  as  to  the  iKiwur  ,if  ilI 
j)owdcr  company  to  become  parties  tu  n  mt,! 
and  as  security  only  against  the  want  (if  %.! 
!  power,  and  until  it  should  be  ccjiifurreil  mX 
'  them  by  the  legislature,  whicli  wa.s  (luiic  ij,  j|^F 
18.")9,  without  loss  in  the  meautinic  t(i  tliti 
tiffs  : — Hehl,  that  such  evidence  wa.s  nM 
rejected,  for  that  defendants  haviij'  emnin 
C.  with  their  note  were  bouiiil  by  liis  ayruuwi'l 
on  which  the  plaintiff's  had  advaiiceil  tliJir  wmA 
and  which  could  not  be  varied  by  pardl  t„if 
mony.  Coinnicretitl  Bank  of  Cdiuiila  v  l/.r/i 
ct  III.,  21  Q.  B.  .358. 
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VIII.  Oblioation  of  PfiiNtirAL  TO  Third 
Pkrson.s. 

1.  On  ConfracfH  of  Aijentx. 

Defendant?,  two  directors  of  the  Canada  Pow- 
der Company,  placed  iu  the  hands  of  C,  their 


Defendant's  a^ent  having  witliimt  autlmiii 
contracted  in  writing  to  sell  to  the  ]ihiiiitiiiJ 
the  pine  timber  on  lands  of  defendant,  Imtln 
standing  timber  .and  that  cut  after  a  ilateiuu 
as  to  the  latter  of  which  his  authority  wasniK 
puted,  received  from  plaintiff's  .^T"!  (jii  aam 
of  the  agreement,  witli  the  private  aiulv4 
understanding  that  in  case  flefendaiit's  Ami 
logs  cut  before  the  date  referred  to  cdulilnoil 
sustained,  as  turned  out  to  be  the  ease,  tlitj] 
should  be  returned.     It  appeared  tiiat  ass 
as  defendant  was  informed  of  tlie  sale  livi 
•agent  of  the  standing  timber  to  phiiiitiffs,  sl«| 
once  repudiated  it,  and  in  fact  that  iilaintiftif 
been  aware,  when  they  entered  intu  tlieaii 
ment,  that  the  agent  had  no  authoiity  tuself 
In  an  .action  .against  defendant  to  leiuvirli 
the   !?75   paid   to   her  agent,   which  tiic 
retained  in  his  hands  :— Held,  tliat  the  e"nn 
was  an  entire  one,  and  that  the  jilaiiititfsudi 
recover  against  defendant,  but  that  their  rem 
if  any,   was  .ag.ainst  the  agent.     SlrldM 
id.  V.   I'atmtlart,  18  C.  P.  4():!. 


2.  For  Torts. 

Action  against  defendants  for  iicyiigfiiii 
setting  out  tire  in  clearing  a  road  all('W.'uict| 
appeared  tli.at  the  work  was  let  liy  cuiitractl 
that  the  contractor  set  out  the  tiie  ;— Hilii,f 
defemlants  were  not  liable.  Cnrrulh.  Cvrf^ 
tioii  of  Pli/mpton,  9  C.  P.  .345. 

Plaintiff  brought  a  suit  in  Chancery  again 
defendants  and  !S.  and  W.,  which  was  rtl'tu 
arbitration,  and  an  award  made  thereof 
plaintiff  for  ,fl20  to  W.,  and  .i:io4  tedtiicB 
This  award  was  made  a  rule  of  court  bd 
parte  order,  and  an  attachment  was  issiwilj 
for  both  sums  of  money,  the  defeiuliuit  ir 
previously  assigned  all  his  interest  in  tliei 
to  W.,  and  given  him  a  general  power  i 
ney  to  collect   the   amount :— Held, 
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3.  For  Froml  „tid  Mi 

»•  having  been  appointc, 
iiou,  to  Her  ALajost 
"W  "' all  tilings  weini  ■ 

yMcollector,  an.Iacco 
^D  ,neys  wh.cl,  should 

,«e  received  written 
n«  Hereto  be  made  by 

«  nt  all  ,|„t,yj,    j^^    j^^ 

lereertaincircimstances 
"  W  the  deputy  colJuc 

ml  perfonn  duties  ent 
r««/espo„sih]e„„a„,"* 

I  w  the  s;iid  ,1 


oil 


eputy. 


le.S. 


".*?  t'^ff "rer  of  tl,, 

■lyt-'iitofthoOorebai 
;    mrposes  i„  the  tl 

pts.  where  to  keep  hi; 
F  I'ixl  ^dways  receive.I 


P-^ents  for  the  county 
V^  Mcouiit  witJi  the  i 


Neysofthe 


«"  the  knowledge 


council,  ov( 


or  autl 


3021 


PRINCIPAL  AND  AGENT. 


3022 


nearly  £8,000,  for  the  purpose  of  pftj-iiij;  (luhts 


I    Xlii'  plaintiffs  hail  stored  grain  at  Seaforth  in 
L]jg  „,„.i.li(,nHi!  of  one  T.,  from  whom  dufuudimts 


^f\^\  waiclK iii.su  receipts  as  security  for  certain 
jotes.  T.  having  "ieft  the  country,  U.,  defen- 
Ja'its'  agt'it  at  Seaforth,  was  advised  by  their 


having  alisconded,  the  bank  sued  the  c<mncil  for 
the  amount  tlius  overdrawn,  as  money  paid  to 
their  use  : — Held,  that  no  portion  of  it  eould  Ixs 
recovered.  Tin-  (ton'  Itmik  v.  Tin'  MiiiikiiMllttj 
nf  the  Count !i  of  MMlixf.i;  l(i  Q.  B.  oOo. 

Action  against  a  sheritt'  for  not  levying,  al- 


•iiIicitiir''to  uet  autiiority  from  him  to  sell  the  ;  though  the  debtor  had  sufficiency  of  goods.     At 
..it  covered  liv  their  receipts.   He  accordingly  i  the  trial  a  verdict  was  found  for  the  plaintiff  for 


llu'iliiwuii  T.  to  the  States,  and  oljtained  a  written 

luthority  to  sell  all  the  grain  in  the  wareliouse 

Iteliiiiginy  t(i  liiui.     Tlie  plaintiffs  alleged  th.at 

ictiiiL'  uniler  colour  of  this  authority,  he  con- 

trteil  wheat  belonging  to  them  in  the   ware- 

I0U8C,  for  wliicli  thcv  brought  trover  against 

lefeiii'lants  :— Held,    that  if  so,   tliere   was  evi- 

leiiee  to  go  to  thb  jury  to  make  defendants 

iswiu.'iiblu  for  It.'s  acts.     (l'ili>in  H  al.  v.  Jioi/al 

iBiiiiditm  li'iiik,  2(i  Q.  B.  445. 

The  ai'eiit  of  an  insurance  company  at  Toronto 

lejjiitiateil  for  a  lease  to  the  plaintiffs,  who  were 

irristers,  &c.,  of  one  flat  of  tlie  company's  otHeea 

r  tiiree  years  at  .i?li(K)  a  year,  and  executed  the 

use  on  tlie  part  of  the  company,  containing  the 

nal  covenant  for  (piiet  enjoyment,  and  received 

.i.  rent.    The  caretaker  of  the  whole  building, 

iio  lived  at  a  distance,  locked  the  outer  street 

jor  at  (i  p.ni.,  tiius  excluding  the  plaintiffs  after 

jt  hour,  and  the  agent  rcfuseil  to  let  them 

Eve  a  key  unless  they  got  the  caretaker  to  l)e 

(sent :- Held,  that  the  company  were  respon- 

jit  fur  this  act  of  their  agent,  which  was  clearly 

jieuial  of  the  plaintitfs'  rights  under  the  lease. 

Jhchinan  tl  al.  v.  The  lioyal  litn.  Co.,  3'J  (,>.  B. 


ISee  WiUmi  v 

w.,  10  c.  r. 


Tlie  Cor/xinttion  of  Huron  ami 
4'.)8,  p.  1J'J'J2- 
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3.  For  Frauil  and  MUcoiuluct  of  Affent. 

t.  having  been  appointed  collector  of  customs, 
eahomlto  Her  Majesty,  conditioneil  that  he 
M  ui  all  things  well  and  truly  discharge  his 
f  as  collector,  and  account  for  and  pay  over 
[mmieys  which  should  come  into  his  hands. 
He  received  written  instructions  that  all 
tits  were  to  be  made  by  him,  all  permits  were 
e  granted  and  signed  only  by  him,  and  pay- 
lit  III  all  duties  to  be  made  to  him,  except 
brtortain  circumstances : — Held,  that  having 
litted  the  deiiuty  collector  rightfully  to  ivs- 
t  ami  perform  duties  entrusted  to  him  alone, 
kas  responsil)le  under  his  bond  for  defalca- 
I  of  the  siiid  deputy,     lieijbia  v.    Stanton, 
IP.  18. 

e  S.  was  treasurer  of  the  countj'  of  Mi<ldle- 

ttil agent  of  the  (iorc  bank,  having  his  ofHee 

wth  purposes  in  the  same  building.     The 

kil  hail  no  account  with  the  bank,  and  did 

Brect  S.  where  to  keep  his  funds  as  treasurer, 

|e  hail  ihvays  received  enough  to  meet  all 

lements  for  the  county.    He  did,  however, 

I  ui  accomit  with  the  bank,   without  the 

'  °^e  of  the  council,  and  having  misapplied 

Oneysof  the  council,  overdrew  that  acconut 

nit  the  kuowledgu  or  authority  of  the  bank, 


much  less  than  he  claimed.  On  motion  for  a 
new  trial,  which  was  granted  :— Held,  that  de- 
fendant's statement  to  the  insurance  agent,  that 
the  goods,  when  seized,  were  worth  .S(>,000,  and 
his  declarations  to  the  difl'erent  creditors  that 
their  claims  were  small  as  compared  with  the 
value  of  the  debtor's  goods,  were  evidence  of 
value  against  the  defendant  :  that  his  placing  a 
stranger  as  his  agent  in  possession  of  the  goods, 
with  authority  to  sell  them  in  the  shop  as  here- 
tofore, who  gave  ni>  satisfactory  evidence  of  such 
sales,  and  who  lost  or  mislaid  or  neglected  to 
preserve  the  books  of  account  whieli  would  have 
explained  all  these  transactions,  made  him  re- 
sponsible for  the  conseiiuences  of  his  .igent's 
misconduct,  and  that  defendant  was  entitled  to 
no  advantage  or  consideration,  because  the  ])ook3 
could  not  be  or  were  nt)t  produced.  JJohhs  v. 
Ifal/.  14  C.  P.  470. 

A  railway  company  was  held  not  liable  upon 
a  fraudulent  receipt  given  by  their  station 
master  as  for  flour  received  by  them  for  carriage, 
addressed  to  the  plaintiffs — no  such  Hour  having 
been  received.  Olirer  v.  G'reaf  Western  Jf.  W.  Co., 
•28  V.  P.  143.— Hagarty,  ('.  J.,  diss.  Erh  v. 
O'rent  ]ye.itern  L'.  iV.  Co.,  42 (^  B.  !»0- Harrison, 
C.  J.,  diss.  These  eases  are  now  standing  for 
judgment  in  Appeal. 

L.,  as  daughter  of  a  U.  E.  Loyalist,  had  been 
granted  a  lot  of  land,  but  left  (Jaiiiwla  for  the 
United  States,  in  1825,  where  she  resided  ever 
since.  Various  persons  took  possession  of  the 
land,  and  improved  it  so  that  it  w;vs  worth 
£2,000.  C!.  sent  his  agent  to  L.  in  Michigan,  to 
treat  for  tl>  •-  purchase  of  her  interest.  This 
agent  made  numerous  false  representations  as  to 
the  position  and  value  of  the  land,  and  as  to  the 
intentions  of  his  principal,  and  thereby  induced 
L.  to  convey  her  interest  in  the  land  to  C.  for 
an  inconsiderable  sum  : — Held,  that  the  repre- 
sentations made  by  the  agent  were  material,  and 
to  be  considered  in  weighing  the  bona  tides  of 
the  contract,  which  was  ordered  to  be  cancelled. 
Latham  v.  Croxhii,  10  Chy.  308. 

M.  w.as  administrator  of  the  estate  of  S.  and 
was  managing  the  real  estate  for  the  heirs  ;  he 
was  also  one  of  the  executors  and  trustees  of  E. 
There  was  a  sum  of  §808.55  due  for  taxes  on 
some  pit)perty  of  the  S.  estate,  and  M.  paid  the 
same  with  money  of  the  E.  estate,  directing  the 
agent  of  that  estate  to  charge  the  amount  to  the 
S.  estate  ;  M.  did  not  enter  the  amount  in  his 
accounts  with  tlie  8.  estate  as  a  loan,  and,  on  the 
contrary,  in  the  accounts  which  he  rendered  ho 
took  credit  for  the  amount  ivs  a  payment  by  him- 
self ;  the  heirs  knew  nothing  of  the  loan  until 
some  time  afterwards  ;  they  had  not  authorized 
M.  to  borrow  money  ;  and  he  was  at  the  time 
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indebted  to  thcni  ns  ngciit  in  a  sum  exceeding 
the  nnumnt  of  the  taxes  ;  M.  afterwards  died 
insolvent,  and  indul)ted  to  both  estates  : — Hehl, 
in  Appeal,  reverainj;  the  decision  below,  that  the 
K.  estate  coidd  not  liold  the  heirs  of  t)ie  S.  estate 
liable  for  tlie  ScSOS  ")■"),  and  was  not  entitled  to  a 
lien  therefor  on  the  property  in  re»i)ect  of  which 
the  taxes  were  payable.  J'Jinirt  v.  SIti'eii,  18 
Chy.  35;  IG  Chy.  1113. 


4.  Otlnr  fiinKM. 

Held,  that  a  member  of  a  committee  is  not 
responsililo  for  the  salary  of  a  person  employed 
by  the  committ'.'c  (under  a  joint  stock  banking 
charter,)  before  he  liecame  a  stockiiolder  in  tiie 
bank  and  such  member.  Jtiiii/(ti/i'  v.  Jiinioii,  10 
C.  1*.  (iO. 

Where  the  agent  of  the  bolder  di.sposes  of  a 
promissory  note  over  due,  without  autljority, 
though  for  good  consideration,  the  person  taking 
from  liini  ol)tains  no  title  as  against  the  principal. 
Wext  V.  Mnr/iiiiex,  23  Q.  B.  357. 

The  defendants,  merchants  in  Toronto,  ar- 
ranged with  L.  &  H.  in  London,  England,  for  a 
con8i<leratiou  siicciticd,  that  all  good"  iHUightby 
defendants  in  England  should  be  charged  to  L. 
'  &  H.  by  the  various  sellers,  with  whom  L.  &  H. 
were  to  settle.  Tlie  plaintiffs'  agent,  K.,  sold 
goods  to  defendants  on  credit,  and  the  plaintiffs' 
draft  on  L.  &  H.  Imving  been  protested,  they 
sued  defendants.  The  evidence  was  contradic- 
tory as  to  K.'s  knowledge  of  defendants' arrange- 
ment with  fi.  &  H.,  ami  as  to  whose  credit  tlie 
sale  was  made  npon.  Tlie  jury  were  directed 
that  the  plaintiffs  were  bound  by  K.'s  arrange- 
ment for  payment,  if  any,  made  with  defendants ; 
and  were  asked  to  say  whether  the  goods  were 
sold  on  the  credit  of  L.  &  H.,  looking  only  to 
them  for  payment,  or  to  defendants,  on  their 
own  credit,  in  the  ordinary  way,  and  they  found 
for  defendants  : — Held,  that  the  direction  was 
right ;  but  npon  tlie  evidence,  ir.ore  fully  stated 
in  the  case,  a  new  trial  was  granted  on  payment 
of  costs.  Crciijliton  d  id.  v.  Janes  et  al.,  40  Q. 
B.  372. 

An  agent's  subsetjuent  written  recognition  of  a 
verbal  contract  where  such  recognition  was  m-ade 
in  the  performance  of  his  duty  in  the  carrying 
out  of  the  contract,  was — Held,  binding  on  the 
principal  for  the  purpose  of  taking  the  case  out 
of  the  Statute  of  Frauds.  Ward  v.  Hai/i-n,  19 
Chy.  239. 


I  manager  of  the  Howe  Mnchino  t'omiiftny^  „( 
I  sewing  machine  on  hire  for  nine  nioiitliH  at^i 
I  month  in  advance.      He  agreed  to  pny  *4,',  (U 
:  value  of  the  machine,  in  tlie  event  nf  iblifn^ 
I  injured  or  not  returned  ;  ami  in  default  nf  iJ^ 
i  ineiit  of  the  montldy  rental,  or  tlie  ibic  liiliilmi. 
[  of  the  lease,  or  if  the  maciiine  slioiilil  IhiIl'uhmI  [ 
by  the  lessoi-s  to  be  in  jeopardy,  tiic  iiliiiutiif ,, 
the  companv  might  resume  possessioii  of  itijuvi 
the   defendant   waived  all  right   of  jutmi  f„ 
trespass,  damages,  or  replevin  by  icisnn  ,,( jh,  I 
action  taken  by  the  plaintil!'  or  the  i"iii|iiiivi,| 
resuming  such  possession.     The  plaintitl  aaiiU  I 
had  possession  of   the   machine   licfdrt.'  it  «ul 
delivereil  to  defenilant ;  that  he  was  n)iiHiiiiiii|,l 
to  the  company,  a  foreign  corporation  ;  iuul  y  I 
no  property  in  it  except  as  their  iii,'(nt:  -HrU  I 
reversing  the  judgment  of  tlie  <  'ouiity  ( 'diirt,  thai 
the  plaintiff  under  the  agreement  niiglit  niaiiitaiil 
replevin  in  his  own  name  for  tlie  iiiiidiiin.  itl 
non-fultilment  of  the  conditions.     ''oiiuilhrJ, 
Jfuiil       'My  Q.  U.  31(i. 

Defendant  being  indebted  to  plaintiff,  liyai 
1  indenture  reciting  his  indebtedness,  and  tliitJ 
had  agreed  with  the  plaintiff  for  the  luiavuM 
of  said  sum  due  witliin  six  nioutlis  fnnn div 
with  interest,  conveyed  to  plaintitl'  certain  Im, J 
habendum  in  fee.      Proviso,  that  pliiintill,  if 
debt  was  duly  paiil,  would  re-convey  ;  Ijuttiitii 
was  no  covenant   for   payment   l>y  (letVinl 
Endorsed  on  the  indenture  was  a  deed  iiiillert 
cuted  by  plaintiff,  stating  tiie  said  delit  thirrli 
secured  to  l)e  the  proper  money  of  cme  J. 
that  the  plaintiff  s  name  was  only  intriKlno 
therein  as  agent  for  said  J.  L. ;  and  in  ctinsiili 
ation  of  the  trust,   and  of   .')s.,   he  alLsulnt 
assigned  all  interest  in  the  lan<ls  in  tlie  saij 
denture,  as  well  as  the  indenture,  tn  tlic 
J.  L.  : — Hehl,  that  it  was  not  open  tinlcftnij 
to  deny  that  he  was  at  the  date  of  tiic  said 
denture  indebted  to  the  plaintiff,  w  Im  cdujii 
in  his  own  name.     Albmtt  v.  Jlylnuil,  11  C, 
.300. 


If';  !  j 

i  •; 


IX.  RiGHT.s  OF  Agent  a(;ain.st  Third  Pf.r.sons. 
1.    To  Siif  in  li'iK  Own  yame. 

A  person  receiving  money  from  an  agent 
on  a  promise  to  return  it  to  him  cannot,  in  an 
action  by  the  agent  to  recover  it  back,  set 
up  as  a  defence  that  the  money  really  belonged 
to  a  third  party.  Lister  v.  Uurnham,  1  Q.  B. 
419. 

Held,  that  the  plaintiff,  who  held  notes,  en- 
dorsed to  him  in  blank,  as  his  father's  agent, 
could  as  such  agent  sue  upon  them  in  his  own 
name.     Ross  v.  Tyson,  19  C.  P.  294. 

Defendant  in  writing  acknowledged  the  re- 
ceipt from  the  plaintiff',  described  as  assistant 


X.  Liability  of  Auent  to  Tiiihd  Vim 

1.  On  Contracts, 
Where  the  i)laintiff  in  writing  agreed  to  J 


to  A, 
pr 


W.  &  Co.  100  barrels  of  jjork  ataititi 
pi'ice,  and  by  a  writing  signed  by  the  ilefeiiJi 
"agent  of  A.  W.  &  Co.,     defendant  agi 
pay  for  pork  by  bill  in  favour  of  the  plaintil 
Held,  that  although  defendant  «as  persoi 
liable  on  his  umlertaking,  yet  the  aetimi  i 
be  for  not  furnishing  the  bill,  and  iiDtfnrj 
sold.     Counter  v.  Roebuck,  E.  T.  3  Vict. 

A.  verbally  contracted  with  R,  tlieaga 
an  undisclosed  principal,  for  the  saletn! 
certain  goods,  &c.,  worth  ^100  and  iii(irei| 
before  any  delivery  or  part  payiiieiit,  tlier 
of  the  principal  was  disclosed  by  B. :— HtlJ,| 
the  contract  was  not  binding  hefureap 
livery  or  payment  took  place,  and  as  r 
took  place  before  the  disclosure  hy  R  o 
principal,  he  was  not  personally  liable, 
V.  Howard,  11  C.  P.  437. 

To  an  action  on  an  agreement  for  tli 
lands  by  defendants,    who  were  partiitj 
solicitors,  the  defendants  pleaded  nn  etjil 
grounds  that  the  plaintiff  contracted  vitnl 
only  as  agents  for  the  owner  of  the  I 
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I  not  iw  prinoipalH.  SoniMc,  that  the  oviiloneo 
IJtmitiiitlie  report  sheweil  tlmt  tlio  ptainlitf 
kiiiw  tlat  tlu'.v  wi'rt)  acting  only  iw  ageiitn,  Imt 
I...  jury  hnviii^'  found  a>{ainHt  them,  and  tliu 
Ivrilii't  'iciiix  for  J^IO  only,  tlui  court  refuHed  to 
lintirftTi''  C'liiiiiilii-ll  V.  Pa  iiitfoiin  et  ol.,  i',\  V. 
IP.  M!t. 

Ciiminiwiou''''*'  aiiiiointcil  under  an  aut  of 
arlUniiiit  cniiiloyinj,'  luTsons  to  make  a  mac- 
iihiiiizeil  ro.id  'are  not  iicrsonally  respoiisihle. 
y„v  y.  Hum.  'W  T.  3  &  4  Vict. 


2.   Othn-  ( 'linen. 

p^feiidimt'*.  as  factors  of  one  W.,  R(dd  wheat 
I  the  iilaiiitiir,  who  sulweijuently  olitained  an 
Iwanl  in  I'i^  favour  in  an  arhitritiou  on  a 
prate  tnnsictiou  between  himself  and  W., 
,„-lii,li  (lifciidants  were  not  ]iarties,  althouf{h 
kev  activolv  intervened  as  W.'s  ajjents.  In  an 
itidii  l>y  iiliiintitr  to  recover  the  halanee  of  ac- 
^i,t.JHflil,  that  he  was  not  entitled  to  include 
[ilu3  (Ichit  ayainst  defendants  the  amount  of  the 

i.wanleil  to  him  as  atcaiust  them.     ItntiixkiU 
\Wi.mi  '■'  "'■<  ^  t'-  P-  50!). 
IHeM.  that  a  party  cannot  justify  as   agent  i 

f  ftimtlier  for  m  vintaiuiuK  a  pul)lic  nuisance. 

(i,w  V.  Breii-.^ln;  8  C.  P.  208. 

An  atjent  niorely  to  let  or  receive  rents  is  not 

j^le  for  a  nuisance  up<Hi  tlie  premises  let  hy 

Qiiivre,  as  to  the  liability  of  a  general 

Bt  clothed  with  j)ower  to  let,  re()air,  and  in 

■espects  to  act  for  the  owner,    liiii'iiui  v.  Oxh-r, 

lliill  wiW  tiled  ag.ainat  the  attorney-general 

'  A.,  tlie  superintendent  of   certain   slides 

rgiiiK  to  the  crown,  who  was  ,also  cidlector 

ihe  rates  thereat,  alleging  that  he  had  seized 

jiiiisiwliigs  of  the  plaintiff's,  and  was  about 

llll  them  nu  the  false  pretence  that  the  tolls 

ion  had  not  ))een  paid.     The  bill  prayed  for 

bimictinu  to  restrain  tlie  sale.     A.  de'muiTed 

lehill,  on  the  ground  that  being  tiie  agent 

lie  crown  he  was   exempt   from   ])crsonal 

litv.    The  demurrer  was   overruled,    with 

■  Buhr  v.  lidHtiey.  12  L'hy.  228. 

lerson  agreed  with  the  owner  of  oil  lands 

ke  purchase  of  certain  lots  at  stijnilated 

,  iiiidwas  to  have  a  certain  time  to  accept. 

tarpose  was  to  form  a  comiiaiiy  to  buy  at 

pvance.    To  facilit.ate  this  the'  real  prices 

w  lie  concealed  :  one  of  the  vendors  was  to 

t  letter  purporting  to  offer  the  whole  at  an 

ed  price  which  he  named  ;  the  interest  of 

)ier,  wli()se  judgment  in  such  matters  par- 

■■  dil  1)6  likely  to  rely  on,  was  not  to  appear, 

J  was  to  write  a  letter  recommending  the 

fction.    Tlie  ])roject  was  successful ;  the 

p-  was  bought,  conveyed,  and  paid  for. 

Wholilers  before  comjjleting  the  transac- 

W  notice  that  something  was  wrong,  but 

rieil  out  the  purchase  notwithstanding, 

[notnhject  to  the  transaction  until  after 

8  had  greatly  fallen  in  the  market.     The 

|t  .\p|)eal  (reversing  the  order  of  the  court 

iithis  respect)  held  that  it  was  too  late 

|i;l  the  purchase  ;  but  that  the  company 

titled  t«  a  decree  for  payment  of  the 

Iprotit,  first  against  the  agent  himself, 

lefault  of  his  paying,  then  against  the 


other  parties. —Spraggo,  <'.,  and  .Mowat,  V.  ('., 
diss.  /Jin/niii/  I'ifrofiiiiii  I  HI  ('(I.  V.  /fun/,  17 
Chy.  ll.">,  in  appi^al  ;  .S'.  C  in  the  Court  of  Chan- 
ce.y,  ItiCliy.  147.  On  appeal  to  tlu!  I'rivyl 'oun- 
cil  it  was  held  that  the  contract  must  be  wholly 
rescinded,  the  price  icpaiil,  and  the  land  recon- 
veyed.     S.  ('.,  L.  It.  5  I'.  C.  221. 


Xr.   MrscKi.r.ANKDi  s  C.^sk,-*. 

A  ilocunicnt  cxi'cutcd  by  an  agent  in  the  namu 
of  his  principal,  the  sub.scribiiig  wituessses  to 
which  are  dead  or  out  of  the  jmivince,  can  Ikj 
proved  by  proving  the  handwriting,  i.  c,  liy  the 
same  evidence  which  would  be  sulKcicnt  to  [iruvo 
its  execution  by  the  principal.  I>li'l:<(>ii  v.  Jiirrin, 
5().  S.  (>!)4. 

■Semblc,  that  under  the  Interpretation  Act,  .SI 
Vict.  c.  I,  s.  7,  sub-«ec.  9,  ().,  the  defendants, 
though  a  corjioritiou,  would  be  "  persons  sign- 
ing "  a  bill  of  lading  if  signed  by  their  authorized 


agent. 
/{.  W. 


Jti)i/ii/  t'iniiii/iiiii 
Co.  ;'  2.S  V.  V.  22.-), 


Hiiiit  V.  (I'liiii'l  Trunk 


The  plaintiffs  and  their  father  had  been  in 
possession  of  the  lands  ,about  twenty  or  thirty 
years,  the  title,  however,  being  all  the  \\  Idle  in 
another  party.  The  jilaiutitfsi  employed  one  of 
the  defendants,  F.,  to  obtain  a  convcyaiu^e,  which 
he  took  ill  his  own  name  for  the  avowed  luirjiose 
of  defeating  the  claim  of  one  1'.,  from  whom  a 
lease  had  been  taken  by  the  ])1  lintiffs.  and  in  a 
suit  by  P.  against  the  plaintiffs  to  establish  his 
right  to  the  land,  one  of  them  swore  that  the 
deed  to  the  defendant  (the  agent)  was  bon;\  tido 
and  for  his  own  benelit  ;  and  subseipiently  to  the 
dismissal  of  the  bill  in  that  suit,  the  plaintiffs 
took  a  lease  of  the  premises  from  F.  :  —  Hohl, 
that  the  plaintiffs  were  not]ircchided  from  estab- 
lishing the  agency  of  F. ,  and  afterwards  shewing 
themselves  entitled  to  the  land  as  owners,  anu 
that  the  dismiss.al  of  the  bill  in  P. 'a  suit  was  not 
res  judicata  of  the  (piestion  involved  in  this : 
but  the  Court,  while  gnanting  to  the  plaintiffs 
the  relief  to  which  they  proveil  themselves  en- 
titled, refused  them  any  costs.  Wnnhlnirn  v. 
Fcrrlt,  14  Chy.  .-)1().  .See  .S'.  ('.  in  Apjieal,  16 
Chy.  76. 
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I.  Contract  ok  Suretyship. 

1.   Oi'iirralli/. 

H.  having  been  duly  appointetl  collector  by 
the  trustees  of  a  school  section,  signed  the  fol- 
lowing contract  at  the  foot  of  the  instrument 
ai)iH)intii)g  hini  :  "1  jigree,  &c.,.to  collect,  ic, 


ftceoriling  to  tlic  miid  net,  nnd  bind  myntlf  ^ 
my  Hiirtties,  in  tin;  Huni  of  f'J.V),"  anil  in'j^ 
diattily  undrr  S.  and  V.,  Uit  Mnn-tifH,  »ijjiiii|(L 
folliiwiiiL'  :  "  \Vi' licrcliy  a^'ft'i!  to  l)ei;'iiin,,,.^,||^. 
for  tlir  (Ino  fulliliiifiit  of  tlie  above  niiitrait. 
Hi'ld,  tliat  the  HUi'ctiuK  were  not  juiiitly  liij, 
with  thi'ir  iirinciiial,  but  tliat  the  a;,'ri'i lud^ 
were  diNtinet.  Tnixliix  if  Silinnl  Sfi-lmi,  .V„  / 
Tiiirnxlii/i  if  i'lirk',  V.  Jhinli  r  il  III.,  |()C,  \> ^^ 

Mt:('.  and  W.,  defuUilantM,  entered  iiitu.il.^^i 
eomlitioiied  tliat  one  McK.  shonld  |i:iy  |,^||,i,|i 
certiiiii  rent  in  eiiiml  niontlily  i>:iyiiiiiit«,  viitli,i 
])roviHo  "that  the  sjiid  niinii(i|iiihty  (iilaiiit4 
sliall  (Ml  dt.'faiilt  lieing  luiide  liy  the  Haii(M,K„ 
t\w  (laynient  of  the  said  amount  nimitlilv,  t,| 
notice  tliereof  to  tile  said  obli^cirs."  I'lKiiKuJiJ 
l)r('Ught,  it  apiieared  tlie  payments  Mtnti. ij 
innde  (in  the  l.-iHt  day  of  each  niontli,  l»i;iiii,|., 
witii  the  last  (if  .laiiuary,  IHIil.  The  iii>t 
nieiit  was  iiiide  th(^  l.st  of  Kelirii.iiv,  tlic  i,) 
tlie  8th  of  March,  the  third  tlie  llltli  .,t  ,\|,pj 
the  fourth  the  14tli  of  .luiu.',  and  wmic  irn^ 
amounts  between  tliat  day  and  tin;  l.'itl 
November  were  paid.  The  lirst  imtiii  ;; 
was  (III  the  l.'itli  of  August,  lH(il,  tlic  scn.u. 
the  28tli  of  Seiiteinber,  and  the  last  dii  tlic: 
of  jleeember,  IHIil  :  Held,  that  tlie  iinni*) 
notice  was  to  be  considered  as  a  ediulitinii 
cedent  to  the  ih^fwidants'  lialiility,  uinl 
notiee  not  having  been  given  within  .irwisniii 
time,  they  were  relieved.  Cm /niriilliiii  nf  i 
liiini  V.  McCriii  it  III.,  r_»  C.   I'.  3.V.'. 

Action  on  defendant's  covenant  us  siintj 
lessee,  under  a  lease  of  a  mill  for  nine  ytaiiii 
ITitli    l>eceiiiber,  IHO.H,  at  a  yearly  nut,  [laii 
half-yearly   in   advance   on   the    I'ltli  .Iniit 
December  in  each  year,  alleging  nun  imyiiinit 
three  half-yearly  instalments  of  the  itiitrpsei 
I'lea,  on  e(|nitable  grounds,  that  ilefemlaiit 
naiited  as  surety  only  ;  tliat  by  the  liwit 
agreed  that  in  ease  of  the   total  (Icstnictii 
tlie  mill  by  accidental  tire,  &c.,  the  l«iw! 
at  once  cease  and  be  at  an  end  :  tliiit  tlit 
paid  all  rent  due  \\\i  to  the  total  distnictii 
the  premises  by  lire,  including  the  half- 
rent  due  on  the   I.'ith  .hiiie,  1 8(1!)  ;  iiml  tiiiU 
premises  were  so  destroyed  on  the  liUtlilM< 
18()!t,  whereupon  the  term  eea.sed,  and  w 
end.     To  this   the  plaintift'  replieil,  that 
such   tire,  the  lessee,   with  the  kiiowliilje 
approval  of  defendant,  continued  tu  In 
occupy,  and  still  ludda  and  occupies,  tlu|i 
under  and  by  virtue  of  the  lease,  and,  wili 
like  knowledge  and  ajiproval  of  tliu  iltfa 
would  not  and  did  not  put  ivn  endtdtk 
term,  or  surrender  said  premises  :-HfH,| 
good,  for  defendant's  covenant  ixiiij,' rd 
to  the  term  ceased  with  it ;  and  that  the 
cation  was  bad,  as  shewing  at  iiinst  tlm 
of  a  new  tenancy,  to  which  the  cdviiiaii 
not  extend.     Taijlitr  v.  I/ortoji.  '.'•.' 

On  the  transfer  of  a  moi'tgago  t 
covenanted  that  if  default  were  iini' 
of  the  mortgage  money,  he  woulil  p 
—  Held,  that  this  did  not  eonstitut    nmu 
within  the  meaning  of  section  4  ni  tiio 
the  orders  of  18.53.     Chrki'  v.  ni'>'lj( 


Irllll,'  K'ix'll    t'l    tilt 

ti  II  tliiif  wiiiild  fri> 
I  ill  Mrliii.'irv  caMiiit  o| 
(I'/y,  llM'liy.  'M, 


On  r„nif!f 


Till' 

iLinii;' 


AVhen  a  debtor  makes  a  vnhnitaryMllj 
under  eireumstances  that  reiiler  it  vniilaij 
creditors,  the  grantee  is  not  entitled,  »> 
e£fect  a  surety  for  the  debt,  to  huldthep' 
exonerated  from  the  debt  in  coiiseqiimt^ 
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,         ,iv,.|i  til  till)  ik'l>t<ir,  or  ftiiy  liko  trniiMiU)- 
riiitliHt  *""''' '■■''•'  "  "'"'"^.V   f""'""  lii"  li">l'ili'y 

•>,  Oil  CiiiiiliHiiii  III'  (ilhi'rn  Jii'iiHiiij. 

iiliUiitilVs  hiiimI   ilufi'iidniitH   ir,   k   1).   iw 

iViviii''  "iiitly  fxuoiitcil  a  ImiiuI  t<>  xeuuro  iiiiy- 

l-ii,iit"if  ri'iit  liy  II-     ''"•  wiiH  iiIho  iiiiiiitid  ill  it  iin 

Lkliiior,  Ixit  li'ii'  iii't  uxocuttiil.      It  a|i)ii^aro(l  that 

ilttlif  fXiiiiti'iii  "f  tlic  ImukI  T.  waH  licit  [iri-Hciit, 

0(1  (k'fi'iiil'iiit  |).  titlil  tilt!  ]ilaiiitiirM  tliiit  huctiiilil 

liitciiiivciiii'iitly  attuiiil,  Imt  would  xigii  it  at  any 

;,    T.  iiltciNvaicln  rofiiKud  to  exuciito,  and  no 

iliiectioii  li^i'l  Ix't'ii  iiiadu  iiy  I).,  altlioii^li  awaru 

f  till'  ri'insal :     Held,  that  tliu  non'OXuciitioii  by 

k;u*  no  ilclViK'c  under  a  |ilc'a  of  iioii  uHt  I'aotlllii 

'  H.,  AH  !«lu'wiii^'  a  vai'iaiiuii  between  tiie  bond 

ihiuil  (III  anil  tliat  Het  out.      Held,  uImo,  that 

pilt'i  tlii'i  in'»>»!'taiiceH  I),  waH  not  relius'ed  from 

Jiility  liv  '!'•  "<'t  having  exeeiited  the  bond. 

IhiiiiUni'i'l  ('<i.  V.  llfiliiiis  ,'t  III.,  i(i  Q.  H,  •_>(;8. 

licclnmtiiiii  (111  a  covenant  by  defendant  aH 
ln'ty  fill'  iiayiiu'iit  of  rent  by  H.  I'lua,  on 
•uitiijilu  gioiiiiils,  that  defendant  executed  on 
miiliistiiiiliii;,'  and  reiiruHeiitatioii  that  Y., 
,k  K.  nIiihiIiI  also  execute,  and  that  he  Hhoiild 
rcs|ioii.Hilile  with  them  but  not  Holely  ;  and 
lit  Vi-  Hi-  K'  n'lireaented  to  him  that  imiiiedi- 
lelv  lifter  liiM  (ilefendant'ti)  execution  the  other 
■  wimlil  execute ;  that  they  did  not  execute  ; 
tltliat  litt'iiie  breach  and  with  due  diligence  de- 
■ihmt  iKitilied  )>laiiititi'H  of  the  ]ireiiiiHe»,  and 
lit  lie  t'liiiiiiud  til  be  released  by  such  non-execu- 
;  Held,  on  demurrer,  jilea  bad,  for  it  did 
ciiiineet  tlic  itlaiiitilt's  with  the  rupresenta- 
Bs  nil  wliicli  defendant  executed,  and  they 
jlht  liAVe  leased  to  It.  on  the  understanding 
that  (lefeiiilunt  sliouhl  be  surety.  The 
Btuce  miiiplied  this  defect,  and  was  held  ad- 
Kiliie  uiiikr  the  pica  of  lion  est  factum,  which 
also  nil  the  record.  ( 'uriinrutiuii  of  tlir 
iiiiiii)/  Jliinni  V.  AniiMfroiiij,  27  t^.  B.  5.3.1. 

Ictii 111  against  V.  &  (!.  on  their  covenant  for 
iditiif  rent  by  les.sccs.      I'lea,  by  V.,  that 

J«i;nieiiieiit  wan  drawn  up  to  be  executed  by 
I  his  cii-siiroty,  and  was  delivered  as  an 
lliw,  till  its  execution  by  (J.  ;  that  C.  refused 
iecute  ;  ami  that  the  jilaintiff  then  erased  C.'s 
eaiiil  iiiHerteil  that  of  (t.  Replication,  that 
hxeciitimi  by  both  V.  it  O.,  V.  ratified  the 
pnifiit  ;uiil  accepted  (4.  as  co-surety  : — Held, 
Idiitlie  evidence,  which  was  contradictoiy,  a 
Iratiwii  might  be  inferred.  Jlemlfrsoii  v. 
ki/i/Kt  (•(((!'.,  27  Cj.  B.  544. 


A.  Li.\uiLrrv  ok  Surety. 
1.   0-r    allij. 

I  executors  of  81       1U8  are  liable  for  the 
litioHiif  thepriucijial,  cuinmittcd  after  the 

I  fif  tl       testator,   and  even  after  notice 

Iliiuit^^Bliy  '-xecuturs  th.it  they  would  not  be 
Itk'S^K  1.  X.  Leimiiiij  ft  lif  .  7  Q.  B.  30(i. 
|i  !)^''!^Hpi  actiiiu  against  a  surety  who  pulates 
trttuni  of  certain  goods  on  reiimjst,  such 
'  is  not  excused  by  alleging  that  when 
kiiitiff  reijuireil  the  goods  tlie  principal  was 
jthe  proviuce.    U'NtUl  v.  furter,  9  Q.  B. 


Dudaratiii 


on  on  a  IhhuI  given  by  A.  and  li. 
conditioned  for  the  )iavnieiit  by  A.  ot  L'KIOand  in- 
terest. I'lcaon  i'<|iiitable  gi'iiiiiids,  by  II.,  that  on 
the  execution  of  the  lioiid,  .\.  innrtgagt'd  certain 
lands  to  the  (ilaintill'  to  scciiri'  the  same  money  ; 
that  It.  gave  the  bond  as  surety  only,  and  it  was 
agreeil  tiiat  the  said  mortgaged  |iri'iiiises  would 
be  first  sold  before  li.  siiould  be  called  iipiui  : 
that  said  lands  have  not  been  sold,  and  until 
such  sale  he,  H.,  is  in  iM|uity  discharged  from  all 
liability  in  this  action  on  the  bond  :  Meld,  on 
demurrer,  jilca  bad,  as  atlnrdiiig  ground  at  the 
most  for  a  temporary  iiijuiiitliiii  only,  until  the 
sale   of    the    mortgaged    premises.       Mnim//    v. 

Mi/riiiii ,t  III.,  -iw  i).  II.  in;. 

The  policy   sued   on,    giiaiantcciiig  to  the  ex- 
tent of  i*'J(),{MK)  the  honesty  and  care  irf  oiu-  \V. 
while   in   the   plaintill's'  eiiiplnymi  iit  as  cashier, 
contained  a  condition  that  it  sbuiild  be  void  oil 
the  neglect  of  the  \ilaiiitil1's   to   make  known  to 
the   directors   of  the   Society  in  < 'anada  any  act 
or  omission  of  \V.  discovered   by  them,  giving  a 
claim  under  it.      In  declaring  mi  this  policy,  the 
plaintill's  alleged  that  while  in  their  ciii]iloyiiient 
a  sum  exceeding  .'?'JO,()(M)  wiis  eiitriisted  to  \V., 
to  be  safely  kept  in  the  safe  at  their  bead  olHce, 
of  which  §10, (KK)  was  lost  owing  to  his  negligence 
in  regard  to  its  custody  ;  iiiul  they  alleged  as  an 
I  excuse  for  not  giving  the  notice,  that  the  defen- 
dants had  ceased  to  have  or  appoint  directors  in 
'  Canada.      Defendants  pleaded  that  before  the  al 
leged  neglect  of  W.,  they  had  ceased  to  carry  on 
i  busine.is  or  have  directors  in  ( 'anada,  and  had  ap- 
'  pointed   one    H.  to  act  for  them,  for  the  purpose 
'  of  )»aying  policies  already  granted  and  receiving 
all  notices  re(|uired,  of  which  the  jilaintitl's  had 
j  notice,  but  that  they  gave  no  notice  to  U.,  or  to 
the  directors  of  the  company  in  any  way  : — Hehl, 
I  on  demurrer,  that  the  plea  was  bad,  for  the  de- 
1  fendants  had   by  their  own  act  deprived  them- 
selves of  the   benefit  of  the  condition,  and  ren- 
!  dered  compliiiiice  with  it  imiiossilile  ;  and  they 
I  could  not  insist  upon  notice  to  K.     Held,  also, 
I  that  the  averment   of  AV.'s  neglect  in   the  de- 
I  claration   was    not   too   general  ;   and  that   the 
excuse   for  non-compliance   with  the   condition 
I W1V8   sutficiently    stated.      Tin-    J'niinl  ('iiiiiiilinii 
I  /iaid-  V.   Tlir    h'iiriijii:uil  Annum lir<'  Soriiti/,  •J'.f  i.). 
I  Q.  579. 


For  F'uMity  and  Ifom nt;/  nf  I'lrnniin, 


A.  having  been  appointed  collector  of  customs 
gave  a  bond  to  her  M.ajesty,  conditioned  to  dis- 
charge his  duty  as  collector,  and  account  foi  and 
pay  over  all  moneys  which  should  come  iiilo  his 
hands.  He  having  received  written  instructions 
that  certain  duties  were  to  be  perforrii  d  by  him 
alone  : — Held,  that  having  pennitti.  1  the  deputy 
collector  rightfully  to  assume  and  pi, norm  such 
duties,  he  was  responsible  for  def.alcai.iona  of  the 
deputy.     RfijiiM  v.  Stanton,  2  C  1'.  J8. 

Upon  a  bond  conditioned  that  J.  should  pay 
the  plaintiffs  numthly,  while  he  should  act  ivs 
their  agent,  all  moneys  which  he  then  had 
received,  or  which  he  shouhl  receive  for  pre- 
miums, &c.,  and  should  repay  to  the  applicants 
all  moneys  which  he  had  then  received  or  should 
receive  for  insurances  not  accepted  by  plaintiffs, 
and  should  in  all  things  well  and  faithfully  con- 
duut  himself  as  their  agent : — Held,  that  the 
sureties  were  liable  only  for  moneys  received 
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after  the  execution  of  the  homl.  Camuln  Wvot 
Fit  mil' rn'  Mnfiiiil  (iml  Stuck  Jim  Co.  v,  Merritt 
H  ill,  20  Q.  B.  444. 

The  uoiitlitioii  was,  tliat  a  treasurer,  his  exe- 
cutors or  adniiiiistriitorH,  at  the  expiration  of  his 
otiice.uiion  re(|UL'8t  to  him  or  tiieni  made,  shouUl 
give  a  just  account  of  all  moneys  receiveil,  and 
should  nay  ami  deliver  over  all  balances  due  : — 
Held,  tlia't  the  words  "  mion  recjuest  to  him  or 
them  made"  aiijilied  l«)th  to  the  giving  an 
account  and  to  the  paying  over,  i'rocmoiial 
('(ii-jiin-iiliun  of  til'-  Vniiiilii  I  if  B  rati'  v.  C'romai;  22 
(i.  K  321. 

I'laintilfs  declared  on  a  bond,  conditi(med  that 
\\'.,  tlicir  trcasui'cr,  slumld  pay  over  all  moneys 
received  since  the  1st  January,  18()(!,  averring 
that  on  that  day  he  had  in  his  haixls  a  large 
sum,  and  rcx-ivcd  further  sums  up  to  the  titli 
April,  18(18,  when  he  was  dismissed  ;  and  that 
he  accountc<l  for  all  moneys  received  before  that 
day,  but  not  for  a  large  sum  received  since. 
Plea,  alleging  payment  of  all  moneys  since  that 
day ;  and  issue  thereon.  The  case  being  referred, 
the  arbitrator  found  that  \V.  admitted  S>3,031  to 
be  due  by  him  on  the  1st  January,  18(i(>;  that 
he  had  accounted  for  all  inoneys  received  since; 
and  that  of  all  moneys  received  up  to  his  dismis- 
sal, including  the!?.'},*);!!,  the  balance  Wiis  !j!l,806  : 

lielil,  that  as  the  breach  was  only  in  respect  of 
moneys  receiveil  since  the  1st  of  January,  18()G, 
the  plaintitf  upon  this  finding  could  recover 
notlnng.  t'lii'iiDinlioii  uf  the  TiiiniKliii>  of  Jfitiv- 
ilun  V.    H'ltrilit  III.,  '21  (.1  H.  GOO. 

Pl.'iintiffs  sued  on  a  covenant  by  defendant 
that  (me  («.  sliouM  perform  an  agreement,  by 
which  (i.  stipulatccl  while  iu  the  phiintitfs'  em- 
ployment to  obey  their  lawful  commands,  and  to 
make  good  any  loss  they  might  sutler  by  bis 
neglect,  &c. ,  alleging  as  a  breach  that  (J.  dis- 
counted certain  worthless  drafts  tlrawn  by  one 
1>.  (m  one  H.,  contrary  to  the  lawful  orders  of 
the  plaintiffs'  inspector.  Defendant  pleaded,  on 
eipiitable  grounds,  in  substance,  that  D.  and  H. 
were  already  indebtetl  to  the  iilaintiti's  with  their 
sr.netion,  aiul  it  was  to  lessen  their  liability  that 
the  drafts  in  (piestion  were  discounted,  to  renew 
the  then  existing  drafts,  of  which  they  paid  part, 
so  that  no  nuiney  was  lent  to  them,  and  thy 
plaintiffs  lost  notiiing,  but  iu  fact  gained,  by  the 
discounts  in  ipicstion  : — Hehl,  lU)  defence,  for 
the  covenant  was  not  one  of  indemnity,  but  that 
4r,  sluudd  keep  his  agreement;  and  nominal 
damages  were  recoveraiile  for  a  breach,  tlumgh 
unattended  with  any  loss.  Uoijiil  Caiaidian  Hunk 
V.  (,'iioi/iimn,  20  Q.  B.  574. 

See  Ki-ii'tiiii  i:r  nl.  Fluiiiijiiii  v.  3fc^foliiiii,  7  li. 
J.  155,  ]».  2425;  iioi/nl  ('(iiiiii/init  Hunk  v.  Euro- 
liHiH  Asminiiirc  •Soiicti/,  20  (j.  B.  570,  p.  3030; 
J{i'i)iiia  ex  nl.  Font  v'.  Mc/iae,  5  P.  li.  300,  p. 
2425. 

See,  also,  III.  3,  p.  3035. 


III.    DlSCHARliE  AND   ReLEASK    OK  SlTHETY. 

1.  Lwhen,    Ki'ijlecf,    or  Mineoniliict    of  Obliyee, 

The  court  stayed  proceedings  on  n  sci.  fa.,  on 
a  bond  to  the  Queen,  against  a  surety  for  the 
due  performance  of  the  duties  of  a  post  office  by 
a  deputy  postmaster,  when  it  appeared  that 
when  default  was  made,  he  was  in  good  circum- 


stances, and  the  depiity  postmaster  gfiicral  \^ 
taken  security  from  him  for  the  aniiniiit  uf  fe,  I 
default,  the  surety  having  had  no  nutia'  dfti, 
default  until  three  years  after  it  h.ul  naumil 
when  the  deputy  iiostmaster  had  bftdiin;  iii»J, 
vent      Jifijiiiii  V.   liontii;  (i  O.  .S.  5,")!. 

To  a  sci.  fa.  against  P.  on  a  bond  to  tlietnun 
dated  5th  June,  1805,  iuS2,000,  coiiiHti(iiii.,|tim 
one  W.  should  duly  perform  his  duti(,'s,is  u,). 
master  at  C,  and  pay  over  to  tlit  ]>ii>tiu> 
ter-gcneral  all  moneys,  defendant  pleaileil  tb« 
W.  converted  the  moneys  to  his  own  us,,  (tjj 
the  knowledge  of  the  postmasteri^ciiunil,  k\ 
without  defentlant's  knowledge  ;  and  that  tit 
iM)8tmaster-genera)  did  not  inform  di;fi'iiilaiit((| 
W.'s  default,  but  continued  him  in  tliu  nthrtij 
three  years,  during  which  he  frcijni'iitly  n,aii(| 
default,  and  did  not  compel  him  to  pay  nvtrtill 
three  months  in  pursuance  of  the  stiituti,  ui 
was  guilty  of  gross  negligence  in  tlu'  iiiiitttr  W 
reason,  whereof  kj.  was  ni  good  (.unsiiciiiiiij 
charged.  Bj'  C  S.  U.  C.  c,  HI  pcistinasi, 
were  required  to  give  bonds  for  thv  t'aitlifiil 
charge  of  their  duties  reipiired  by  law  umii 
mi;;ht  be  recpiireil  by  any  instructidn  nr  i:m 
rule  for  the  government  of  the  cU']i.iitintiit 
postmaster-general  might  a])p(iint  the  ]ierii<l!; 
which  they  should  render  accounts,  ainl  it 
postmaster  should  neglect  or  rL'fiisi',  at 
end  of  every  such  period  the  postniaster-griK 
shmild  cans"  •  t  to  be  comniem'cil  agiiiiist 
and  it  ^;..acma8cer  neglecting  or  ntusiiii;! 
c<mnt  and  pay  over  for  a  month  aftir  tli 
prescribed,  was  subject  to  a  spccititil  ]itn 
The  Dominion  Act  of  18(i7,  31  Viot.  c. 
peated  these  enactments,  .'in<l  tin:  Aii'lit  Aii{ 
that  year,  ch.  5,  like  the  (".  S.  IJ.  ('. 
reijuired  all  otHcers  employed  about  tin;  hvi 
to  render  accounts,  and  pay  over  at  kast.iBiil 
three  months.  ]t  apjieared  that  W.,  diitln 
of  June,  181)0,  made  default  for  twii()iuj 
exceeding ^000,  which  wjis  notitied  tn  tluiii 
tfU"  and  afterwanls  settled.  In  Dieuiiilicr, 
he  .igain  made  default  for  two  (|uaitois  in. 
whicli  the  inspectfU-  became  awaro  in  Jai 
and  there  was  a  running  balanic  agaiwi 
until  Ajjril,  1800,  when  it  exueuilui 
after  that  he  paid  up  current  cciilfctiniisasJl 
duced  the  old  debt,  and  a  new  limiil  wasl 
in  1870.  Up  to  thattimehe  had  ln'ciicHiiitii 
pressed  for  payment  by  the  dcpaitnu'Ut, kt| 
sued.  The  sureties  were  not  infuniinl 
default,  and  on  one  occasion,  wlicu  Ih'ii»#1| 
:?2,000,  the  insiiector  told  him  he  nui.'^t  iufi« 
sureties,  but  was  dissuaded  by  him  h"^^ 
so.  There  was  never,  however,  any 
ment  to  give  time,  but  a  constant  \imiii 
immediate  settlement;  and  the  mmtyi 
shewn  to  have  made  incpiiries  on  tin'  s"l'j« 
Held,  that,  apart  from  the  statutory  jtiH 
alM>ve  mentioned,  there  was  no  grumiJ 
which  the  sureties,  under  the  Xi  mn.  ^J 
30,  s.  70,  c<mld  claim  to  be  relitvtil,  i 
these  provisions  imposed  no  oliligiitii'im 
{H>8tma8ter'gcncr.il  towanls  the  siinty.  i 
also,  that  the  \>\oa  was  liad  in  law,  n»f 
deftince,  and  Ijecause  the  surety  wniiHj 
events  be  liable  for  at  least  one  (|iiartiTslr 
which  would  entitle  the  crown  td  "i 
Mr.  Justice  Wilson  reciuesteil  the  rtpj 
have  it  noted  that  the  cases  of  I'liillip!  f 
all,  I*  R.  7  Q.  B.  (5«6,  and  Burgess  r  H 
13  Eq.  450,  throw  a  new  light  on  troiJKlj 
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JIhe  kiiiii  referred  t 
Itbe  (leciijidii  might 
lc.se.>)  hail  heen  ]hi 
Ithe  jirgimient.     /fei 

\q.  m. 

U'here  to  an  act 
naties  of  a  clerk 
Bixties  pleaded  thai 
Ins  (iHii  wrong  in 
1  Ills  urtiee  after  ho 
wl:-HeM,    that 
feferk  w.u  known  to  ] 
Tissfil  him,  still,  tha 
ilyaiij.Iytotheiiio,,, 
|dgehaillieeiiae((iiirf, 
Vi  ,i  veiiliet  tor  soiii 
Bet  lor  (leCeiidants  s 
\nili/\-.  Mill/  it„l_^ 

IJ'ecliiratioii  against 
pii'l  iw  the  payment 
rtaiii  tolls.  I'Jea,  th, 
«i<l  theie  was  attachei 
I  certain  j,ii,ilegest(, 
«1  as  set  lorth  in  the 
I  li"t  rece)\u  hy  re;u 
uutirt  s  j«,rt  :-i/i,J<l, 

licient  to  relieve  .lulci 
|tis  honil.     .yiiiili-i 

<f''.  y  ( '.  I'.  20.-) 


ei/Hil 


tiitii.U'tionr)nal)ondi 
«"''"!«  him  as  trcasui' 
r'''f' 5'  f'"'  the  ],erf,„., 
lis'lutiesaseolleetor-- 
Itlu'clerkto.ldiverto 
lot  OctoW,  as  directed 
M""""'  ""  defence  lo, 
''■'■.'"'"/•,  20  (J.  a  e, 

tre^isurer  having  hee 

'"""ties  (winl,.  ,„„•( 

"'  ""^  "-KIM  the  other 

aiiw appointment  w; 

W.     Cnrjjin;, 


?•  I'.  47;i. 


;■  I 


a  10.1  hemg  |,,,„  , 
■' the  sureties  „f  ti,, 
^""/""''■•'l  that  becan 

"f'^^'i  i-y  the 

,;';f««'i  ■■'«  pai.i  by 

0     u.j,artie«    (the 
";  t  ify  were   not  re,,, 

;"."iem„n„.i  .^,,. 

"'■'•:',""'    '"".iey-\, 
,f'^;'"l'ty„,,snota 
^'""  ''^■'"""■l".«  the  m 

r '■''"'->-•  L,  the  plan. 
I  ",uested,pay!.ver 
f't'ieir  accounts,  ,»11 
'""'l""'l-     Pie' 

^•^"vud  except  *n({? 

™^.i  11,  action  in  •.,.„,,., 

I 'S"  ''•""*  '""'the 

^^  j  t'onlance  with  m 
,  """,  oil  demurrer  n 
I '''«••'"  the  groS'th, 
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J,  i.;,,,!  referred  to  in  tUe  nliove  case,  and  that 
!he,lecisi"»  ■"'«•''  I'ave  been  diftcrent  if  these 
^.  liiul  been  Inifore  the  court  at  the  time  of 
Srargmnent.     li'i      '  v.    Prbujlc  el  «/.,  32  H 

Q.  ,m 

Where  to  M\  action  on  a  bond   against  the 

rcties  of  a  i^lcrk  for  enibezzluinent,   &c.,   the 

rtties  pleiuleil  that  the  phvintiff  was  danmitied 

his  (iwii  wnmj,'  in  allowing  the  clerk  to  remain 

his  uttice  after  ho   had  l)econie  aware  of  the 

,,,,1-HeM,   that  though   the    fraud  of  the 

rk  wiis  known  to  i)Iaintiff  h)ng  before  he  dis- 

„s8tV.  him,  still,  that  !is  this  knowledge  could 

nlviiiiplvtothe  moneys  taken  after  such  knowl- 

dL'e  Iwil'lifen  ac(iuired,  the  plaintiff'  should  have 

»|  a  verdict  lor  something,  and  that  the  ver- 

ict  f(ir  (iefeiidaiits  should   be  set  aside.     Mc- 

\umMs.  M'i;/it<il.,  5  (,».  B.  (58. 

I  Dichuatiou  against  defendant  as  surety  on  a 
pii,l  t'(ir  the  jtaynient  of  the  purchase  money  of 
rtjiiii  tolls.     T'lea,  that  at  the  execution  of  the 
1(1  tliere  was  attached  thereto  a  handbill  shew- 
Ltrtaiii  privileges  to  be  received  by  the  prin- 
1 M  set  tortli  in  the  said  plea,  but  which  he 
lint  receive  by  reason  ot   omissions  on  tlie 
^iitifl's  ]iart :— field,    bad,   as  not  a  defence 
Hcieiit  to  relieve  defendant  from  the  condition 
Ihis  l«ii'<l'     Miiiiirijxil  Cuiiiicil  vj'  Midilkwx  \. 

if,v.,  y  0.  r.  205. 

liuiaotiini  on  a  l)ond  given  to  T.,  the  plaintiff, 
Krihiiig  him  as  treasurer  of  the  nnmicipality 
Fiigus,  for  the  performance  by  defendant  P. 
iisiluties  as  collector : — Held,  that  the  neglect 
jtW  clerk  to  ileliver  to  I',  the  roll  before  the 
lofUitiilier,  as  dirccteil  by  1(5  Viet.  c.  182,  s. 
Ifniiiiid  no  defence  for  tiie  sureties.  Iwlil 
r;i.l,il.,  20  4.  B.  640. 

^treiisiuer  having  been  duly  appointed  for 

cdUiities  (while  united),  upon  the  separa- 

ipI  line  from  the  other  two  counties — Hold, 

i  a  iieM  appointment  was  not  necessary  under 

,  I .  V.  e.  a-t.    Ccrjtonition  itj  Ekxi'x  v.  Park, 

1'.  473. 

action  Iwing    brought  by   a  corporation 

tt  the  sureties   of   their   treivsurer,   defen- 

■iiiitcuileil  that  because  money  which  had 

ciillected   by   tlie    treasurer   and  fraudu- 

diaryed  as  i)aid  by  him  w.vs  not  deman- 

ijy  the  parties    (the  government)  entitled 

they  were   not  responsible  therefor  :  — 

that  tlie  liability  of    the    treasurer    was 

mi  the  iiiunici[)ality  and   himself,  he  hav- 

Ka'iveil  the    money   as   their  otlieer,    and 

■[Hiiisihility  wiis  not  altered  i>y  the  govern- 

(uiit  ilemauiling  the  money,     lb. 

Uaratiiin  against  a  surety  oii  a  bond,  con- 

I  that  one  b.,  the  plaintiffs'  agent,  should, 

^^iviT  rei|Heated,  pay  over  to  them  all  moneys 

VI^^kI  nil  their  accounts,  allegi>'.g  various  sums 

I  ami  not  paid.     }'lea,  that  L.  paid  over 

s  received  except  .iJioC).  W,  as  to  M'hich  and 


shewn  after  a  recjuest  by  the  plaintiffs  on  li. 
Weitleni  Asmirancc  Co.  v.  McLcnn  it  al.,  29  Q. 
B.  57. 

It  cannf)t  be  asserted  as  a  proposition  of  law 
that  wherever  a  creditor  takes  a  mortgage  from 
a  principal  debtor  with  iiower  of  sale,  accom- 
panied with  the  \K'rsonal  oliligation  of  a  surety,  it 
becomes  an  imperative  duty  imposed  upon  the 
mortgage  creditor,  upon  the  reiiuest  of  the  surety, 
at  any  time  to  sell  the  mortgaged  property  upon 
any  tfefault  committed,  at  the  peril,  if  he  <loes 
not  do  so,  of  losing  the  beiietit  of  the  contract  of 
suretyship  in  law  ;  and  -Held,  that  if  defendant 
intended  to  rely  on  an  express  agreement  to  this 
eH'ect,  the  evidence  set  out  ill  this  case  would  not 
sustain  such  contention,  liitiik  of  Moiifrrn/  v. 
Dan/,  21  C.  P.  170. 

To  an  action  on  a  bond  whereby  defendant 
became  bound  to  pay  to  the  plaintiffs  .*>400,  as 
soon  iis  the  patent  for  certain  laud  should  issue, 
and  in  case  one  W.  H.  should  make  default  in 
the  payment  of  the  sai<l  sum,  the  defeiulant 
pleaded,  on  cipiitable  grounds,  that  the  only 
consideration  for  the  bonu,  though  not  stated  in 
it,  was  that  \V.  (!.,  being  the  )(urchaser  of  the 
said  lanil,  and  having  paid  part  of  the  purchase 
money,  the  receipt,  through  some  mistake,  was 
matle  as  if  tlie  payment  had  been  made  jointly 
by  W.  G.  and  one  J.  <i.,  the  then  husband  of 
the  female  plaintitf,  whose  name  became  in.serted 
in  the  crown  lands  office  in  connection  with  the 
h>t,  creating  a  ditHculty  which  for  some  time 
prevented  W.  (i.  obtaining  the  patent:  that  ■!. 
(r.  having  subseijuently  ilicd,  and  the  female 
plaintiff  having  intermarried  with  the  co-plain- 
tiff, the  pl.aintitfs  agreed  that  if  the  defendant 
would  execute  the  bond,  neither  they  nor  .f.  (J.s 
chiMren  would  do  anything  to  prevent,  but 
would  do  all  in  their  power  to  assist,  the  issue  of 
the  patent  to  \V.  (J.  ;  but  tliat  nevertheless  the 
plaintiffs  and  the  children  opposeil  the  issuing 
of  the  patent  to  W.  (i.,  both  before  the  CJourtof 
Chancery  and  before  the  Heir  and  Devisee  Com- 
mission, whereby  the  defendant  became  dis- 
charged from  his  obligation  :  -Held,  a  good 
defence  in  cipiity,  for  it  shewed  that  the  plain- 
tiffs' contluct  was  the  cause  of  tlie  defenilaiit's 
non-performance,  and  that  there  was  a  total 
failure  of  consideration  ;  and  although  the  alleged 
consideration  was  not  stated  in  tlie  lioiid,  it  was 
in  no  way  inconsistent  with  or  repugnant  to  it, 
anil  if  so  stated  would  have  been  a  good  defence 
at  law.  Stei'ii  el  lu:  v.  .SinilirdI,  2.")  C.  P.  35(). — 
A.  Wilson,  sitting  in  vacation. 

The  mere  fact  of  a  creditor  abstaining  from 
seizing  umter  execution  against  the  principal  his 
interest  as  partner  in  the  stock  in  trade,  does 
not  of  itself  furnish  a  ground  for  suspending 
execution  against  the  surety  ;  and  the  surety 
cannot  claim  that  the  creditor  .sliall  forbear 
against  him  until  the  exact  value  of  such  inter- 
est is  ascertaincil.  ('itmiiinilinin  v.  linchamni,  10 
Chy.  523. 


"f  action  in  resiiect  thereof,  L  was        »,  ,.  ,     x,       i  r        •    i     i  •        r^ 

t„i,  n;.  1    u-       It  I  ...  4.  '      Mere  neuliirencc  liv  the  olili^ee  111  lookinu  alter 

Iml  w iliin;;  and  tittered  to  ijay  and  account  I  .,  •*i''         i,."'     ,  •       i''  ,.         • 

\..,„    • ,  °      .1 ;.i'  y,      1    .,1  „.,  1  j  the  principal  111  calling  him  to  account,  or  in  re- 

Iwiiic  in  iiecoraanee  with  the  Ixiiul  and        •  ♦       i*      ^  '' 


:  III  accordance  with  said  bond  and  cnii- 

-Hdd,  on  demurrer,  a  gisxl  plea.     Wil-       A  township  council  tacitly  perinitted  the  treas- 
I'liw,  oil  the  ground  that  no  tender  was   urer  of  the  township  to  mix  the  townsnip  money 
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with  his  own  :— Hehl,  tliat  this  conduct  was 
wrong,  hut  iliil  not  discharge  the  treasurer's 
sureties.     /''. 

A  surety  to  a  municipal  corporation  for  the 
due  performance  of  the  treasurer's  duties  is  not 
relieved  from  liis  responsihility  hy  the  neglipnce 
of  the  auditors  in  passing  the  treasurers  ac- 
counts. The  County  tif  Fmnti'imc  v.  liri'dcu,  17 
Chy.  ()45. 

See  Conmmtion  of  Chntham.  v.  MeCrea,  12  C. 
P.  3-)2,  p.  3028  ;  Moiisi'll  v.  MikMI,  2.3  ().  B.  1  l(i, 
p.  3030  ;  liaUiii  H  al.  v.  O'riJ/ith,  40  C^.  B.  418,  p 
3043. 

2.   Xoii-ili'icloiiur  of  Matoriul  Faetit, 

A  person  about  to  become  surety  for  another 
should  be  informed  of  all  circumstances  which 
may  ati'ect  his  suretyship,  and  if  they  are  inten- 
tionally concealcil  by  the  party  for  whose  benefit 
tlie  security  is  given,  the  surety  may  have  tlie 
))ond  dehvered  up  to  be  cancelled.  CaMii  v. 
Pet-lh,  7  Cliy.  340. 

A  creditor  is  not  bound  to  send  the  surety  in- 
formation as  to  the  position  of  his  principal.  If 
the  principal's  statements  or  credit  are  doubted, 
the  surety  should  imiuire  into  tiieui,  and  the 
very  fact  that  a  guarantee  is  called  for  by  the 
creilit<»r  should  put  the  surety  on  the  iilert. 
CiiiiiiiiKjIiniii  V.  Hiich(nmii,  10  Chy.  523. 

A  surety  cannot  get  rid  of  his  liability  on  the 
ground  of  liaving  become  sureti?  in  ignorance  of 
material  facts,  unless  he  can  shew  that  informa- 
tion was  fraudulently  withheld  from  him.  ?7(e 
^fllllll•ij)(ll  CiirjMnttioii  of  Ea.it  Zorra  v.  Douijlas, 
17  Chy.  4()2. 

The  court  being  of  opinion 'upon  the  evidence 
that  most  of  the  facts  relied  on  as  proving  mis- 
conduct of  the  principal  were  known  to  the 
sureties,  and  that  no  inform<itiou  had  been  with- 
held from  them  fraudulently  : — Held,  that  the 
bond  given  by  the  sureties  was  valid.  I'tvrs  v. 
Citfliunition  of  OjJ'ont,  17  Chy.  472. 


3.  Jly  Alteration  of  PfindpaV*  Position, 

A  surety  l)y  l)ond,  for  the  due  performance  of 
the  ottice  of  a  liank  agent,  is  not  responsible  for 
losses  occurring  after  the  nature  of  the  agency 
lias  been  changed  and  the  agent  appointed  a 
cashier,  linnk  of  Upper  Canattav.  Covert  et  at., 
,-)  ().  S.  .'541. 

Declaration  on  a  dee<l  executed,  reciting  tliat 
B.  had  been  appointed  by  plaintiffs  a  clerk  in 
their  bank  at  K.  or  elsewhere,  as  nught  be  deter- 
mined upon,  B.  covenanting  during  his  service 
as  clerk,  or  in  any  other  capacity  whatsoever, 
to  be  faithful  in  liis  conduct,  render  proper 
accounts,  pay  moneys,  &c.,  and  defendant  cove- 
nanting that  B.  shoidd  perform  all  his  covenants. 
Averment,  that  B.  entered  tlie  bank  as  a  clerk, 
ami  while  in  such  employ,  &c.,  (charging  mis- 
application of  moneys,  &c.,  by  B.  as  teller  :) 
I'lea,  that  before  breach  B.  was,  without  defen- 
dant's cimsent,  removed  by  plaintiff's  from  the 
situation  (<f  clerk  to  that  of  teller,  which  was  » 
different  oitice,  and  in  which  he  was  entrust«d 
with  more  nionevs  than  in  his  fonner  position, 
and  his  responsibility  entirely  changed  and  in- 
creased : — Hehl,  on  demurrer,  bad.  Royal  Carta- 
liian  Bank  v.  Yaten,  li)  C.  P.  439. 


The  plaintiff  took  a  bond  from  ikft'tnlauti 
conditioned  for  the  faithful  perfonimin'e  \,v  ^ 
of  his  duties  as  agent  and  clerk  of  tlu:  ijlalntif 
in  a  store  to  be  opened  by  D.  for  the  iihiiiit:ffat 
L.  Subsequently  the  plaintiff  sold  td  1).  tk 
goods,  &c.,  at  L.  without  the  cr)iiNciit  of  ti, 
sureties  : — Held,  that  they  were  ilistli.irmi 
'  Van  Allan  v.   Wiyle  et  a!.,  7  C.  P.  4r)!). 

[  A.  became  surety  to  B.,  a  county  trtisurer 
for  the  due  accounting,  &c.,  by  (', ,  as  Aamt'i 
treasurer,  while  B.  continued  in  his  dtliuf.  C 
received  numeys  for  M'hich  he  dicl  iidt  .■vanunt' 
and  B.  sued  A.  upon  the  bond.  B.  liulilliisoim. 
mission  as  treasurer  from  the  govcniniuiit,  tniu 
the  executicm  of  the  bond  to  the  lOtli  (lotdlitr 
184<) ;  and  from  that  time  to  the  Uitli  uf  Aumut 
1849,  in  conaefpience  of  a  change  iiiudo  in  tk 
mode  of  .appointment,  he  hehl  his  ollico  iiiKknii 
election  of  the  municipal  council  of  tin;  wisUml 
district  : — Held,  that  the  surety  was  lialiki  .lu,. 
ing  the  whole  time  the  deputy  was  scrvinr,  \,jii,. 
out  reference  to  the  mode  of  B.'s  iijiiiDintinat 
Bahi/  V.  Bnhij,  8  (i.  B.  7(). 

But — Held,   that  a  surety   by  bond  t'l  tkel 

Queen,  for  the  ilue  performance  of  H.'s  iliitiesal 

treasurer  of  a  district,  was  not  liable  fur  aiiviipl 

I  falcations  by  B.  after  his  electi<in  liy  tliu  inuu-l 

cipal  council,     lieijina  v.  Hall,  1  C.  V.  4(|i|. 

'      Held,  that  the  imposition  of  additidiial  taxesttl 
those  assessed  at  the  time  of  taking  tlic  siciiritrj 
and  the  increase  of  the  risk   thcruliy,  iliil  nli 
vitiate  a  bond  given  for  the  general  iiuif(iiiiiaii(t| 
of  duties  and  payment  of  all  iiumoys  Ijy  tin 
treasurer  for  the  township.      The  Ciirjim-ii'tni 
the  Township  of  Beverley  v.  Barluir  it  «/.,  l()ij 
P.  178. 

A  plea  that  the  Imnd  was  given  fnr  tlu- 1 
perfonnance  of  the  duties  of  secretary  aiul  tn 
urer  of  the  plaintiffs  by  A.,  and  that  hefmel 
A.  was  appointed  president  and  diructur  uf  t 
plaintiffs  : — Hehl,  bad,  for  not  shewing  that  ti 
offices  were  incompatible,  by  alleging  tliat  t 
plaintiffs  were  incorporated  under  the  ('. 
C.  c.  49,  if  tlwt  act  would  make  tiifiu  iimm^ 
ble,  or  otherwise.    And  admitting  them  td  W  J 
compatible  :— Qua're,    would  the  auceiitaiuf  j 
one  vacate  the  other.    A  plea  that  A.  h:iil «,« 
to  be  secretary  and  treasurer  when  the  Imiuli 
given,  and  had  become  a  director  and  [iresiiid 
but  that  defendant  did  not  know  it  :-Hel(lJ 
answer  without  the  incor^ioratioii  (if  the  Ml 
the  plea,  which  being  done,  the  recital  cmita 
an  admission  under  seal  of  his  being  ihilyd 
poiiite<l  treasurer  ami  secretary,  andwastliJ 
fore  a  contradiction  thereof.     Tn  nl  nwl  fn 
ford  lioad  Co.  V.  Mamhall,  10  C.  V.  Si<X 

To  a  declaration  against  a  surety  on  a  I 
conditioned  for  the  performance  of  liis  ilut;| 
\V.  while  in  the  plaintiffs'  service  as  tiieiraj 
at  N.,  or  in  any  other  capacity  whatsoever,! 
defendant   pleaded   that   ^V.    entered  iiit«( 
plaintiffs'  employment  as  such  agent  at  a  is 
coii'.niission  or  percentage  on  the  litisiiusil 
and   defendant  executed  the    iKinil  uiiiler| 
agreement  that  ho  should  be  go  iiaid,  amll 
afterwards  the   plaintiffs,    without  diltuii 
knowlege  or  consent,  changed  the  nuil'  ■*! 
muneratioii  to  a  Hxed  salary  : — HeM,  im  ik'1 
Bank  of  Toronto  v.  Wilmot  et  at.,  19  (J.  U^! 

Sci.  fa.  on  a  bond  gi\'en  by  defendant  m« 
for  one  A.,   collector  of  customs.    IHfa 
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1  1  that   \.   was  iippoiiitcd  a  collector  of 
tlms  ill  ri'*l'<'>'  <-''"'""l»>  '"i*  t*"^  1""''^  "*'  ^■'  "^"'^ 
'       (ith'^r  "Ifi'^'' !   •'^"'^   thereupon  (lefendant 
'  "ntpilalMmil  111  reference  thereto,  as  follows  : 
ttinfiout  the  boiul  at  length   which  recited 
V  \  had  heeii  appointed  to  the  ortice  of  a 
„llecV.rin  Her  Majesty's  customs  and  the  con- 
li   ,11  was  that  so  long  as  he  should  hoM  such 
.  he  shmild  pay  over  all  moneys  recei\e<I  liy 
'  tij^rcof.     Defendant  then  alleged  that  the 
«  1  WIS  executed  in  reference  to  said  otlice  of  i 
Sector  at  1? ,  and  not  in  respect  of  any  other 
Beoremiiloynient ;  and  A.  afterwards  resigned 
1  ortice  and  was  without  defendant's  know- 
jj.i,m,!inted  collector  for  the  ports  of  N.  ami 
sue'cessivoly  ;  and  that  the  breach  of  duty,  if 
'    ^..^  j„  respect  of  those  otticcs,  and  not  ot 
iirtice  at  B.  aforesaid.     The  plaintirt'  replied 
tfiiUectors  of  customs  were  and  are  appointed 
lerally,  and  not  to  any  particular  place  :  that 
wiis  so  appointed,   and  the  bond  given  in 
eot  of  such  apiiointment :  that  as  sucli  col- 
or he  was,  without  any  resignation,  trans- 
inl  resiieetively  from  B.  to  N.,  and  to  K.,  at 
Icli  hist  uientioned  port  the  breach  of  duty 
1  f(ir  iiccurred— without  this,  that  he  was  at 
time  (if  giving  said  bond  appointed  collector 
B.,  anil  iii't  to  any  other  office,  anil  afterwards 
lied  said  office  ;— Held,  on  demurrer  to  the 
■atiim,  plea  bad,  for  setting  up  ;  that   the 
was  t;i*f "  '"  respect  to  the  office  of  c(dlec- 
at  B.  (inly,  when,  as  set  out  in  the  plea,  it 
cleady  iiot  so,  but  as  collector  generally  : 
btiuu good.     Riifina  v.  Millvi;  'JO  C^.  H.  485. 

the  trial,  upon  issue  taken  on  the  replica- 

,  A.'s  coniiiiissioii  was  put  in,  dated  the  28th 

\  1850,  appointing  him  "  a  ccdlector  of  Her 

estv's  customs  in  the  province  of  Canada," 

a  letter  to  him  from  the  customs  depart- 

of  the  14th  May,    informing  him    that 

1  been    appointed   collector   of    customs 

[Wirt  of  B.,  and  re(iuiring  him  to  furnish 

.ties.    The  bond  was  dated  the  Kith  May. 

removal  of  A.  to  the  ports  mentioned  in  the 

•was  proved,  and  that  he  was  in  default  at 

mm  whence  he  absconded  : — Held,    that 

ilant  was  liable  for  such  default,     lb. 

lerson  became  surety  for  another  for  the 

iischarge  of  his  duty  as  agent  in  the  pur- 

( of  wheat  for  a  mercantile  firm.     After- 

Itheagciit  and  his  principals  entered  into 

Irehiii,  and  during  the  continuance  thereof 

(une  iiulel)ted  to  his  co-partners  in  the  sum 

10,  and  the  surety  having  been  called  upon, 

la  confession  of  judgment  for  the  amount 

Ipriiieipal's  indebtedness,  in  ignorance,  as 

|e(t,  of  the  fact  that  the  agency  had  ceased, 

(partnership  been  formed.     Upon  a  bill 

^  enforce  the  judgment  against  the  surety, 

prt,  under  the  circumstances,  directed  a 

Ke  to  ascertain  M'liat,  if  any,  portion  of 

t  fur  which  the  cognovit  was  given  arose 

6ct  of  dealings  during  the  agency,  re- 

I  further  direeti(nis  and  costs  ;  or  if  the 

I  shouhl  decline  this  reference,  then  tliat 

hhiiuld  he  dismissed  with  costs.     Gomkr- 

i&aAoJ  Uii}x:r  Canada,  1)  Chy.  39. 


4.  Coiirne  of  Dealing. 

|;Unt  was  one  of  two  sureties  in  a  bond, 
1  the  uUiguea  sued.    An  arrangement 


was  made  between  his  principal,  his  co-surety, 
and  the  plaintiffs,  to  which  he  did  not  consent  as 
to  himself,  but  to  which  he  offered  no  (d)jectioii 
as  regarded  his  princijtal  and  co-surety.  .Subse- 
(juently,  an  action  being  brought  on  the  Ixmil 
ivgainst  him,  he  allowed  judgment  to  go  by  de- 
fault, and  gave  a  cognovit  reserving  any  means 
i  he  might  have  in  eipiity  to  relieve  himself.  Ho 
!  now  applied  to  set  aside  the  judgment  and  cog- 
novit, which,  nndcr  the  circumstances,  the  court, 
i  Held,  could  not  be  done.  (.Miicre,  whether  the 
release  given  by  the  Warden  to  the  princijial  and 
one  of  the  sureties,  as  inentioned  in  the  statement 
and  judgment  of  the  court  was  binding  at  law. 
Miniirqial  Connrll  uf  lisMv.e.  Kent,  (iiiil  Ldiitlifan, 
V.  Bnl,!/,  9  Q.  B.  34. 

Where  defendant  became  surety  to  the  plain- 
tiff for  the  rent  of  a  certain  piano,  hired  to  one 
H. ,  and  for  its  return  on  reciucst  ;  and  the  plain- 
tiff afterw.ards  8(dd  the  piano  to  H.,  taking'  in 
security  a  bill  on  I'^ngland,  with  the  understand- 
ing that  if  the  bill  should  be  dishonoured  the 
sale  was  to  be  void  :■  -Hehl,  that  the  defendant 
was  discharged.  O'yilll  v.  Carter,  9  Q.  B. 
470. 

Action  on  a  bond  for  the  performance  by  one 
('.  of  a  covenant.  I'lca,  on  cMpiitable  grounds, 
that  defendant  made  the  bond  as  surety  for 
C,  and  upon  the  terms  set  forth,  and  that  by 
an  arbitration  l)etween  plaintiff  and  C.  the  terms 
of  his  suretyship  were  altered,  in  one  jiarticular 
especially,  namely,  that  by  the  original  covenant 
C.  was  to  have  insured  the  subject  matter  upon 
which  he  was  surety,  in  .'!  ;,0(H),  and  that  by  the 
arbitration  the  insurance  was  done  away  with  : — 
Hehl,  that  the  clianjfing  of  tlie  contract,  even 
though  for  the  surety  s  benefit,  without  his  con- 
sent, would  release  him  from  liability  thereon. 
Tilu.f  v.  Dnrki'i;  V2  C.  V.  3(i7. 

Defendant  became  surety  by  bond  that  his 
principal  siiould  keep  insured  certain  buildings 
mortgaged  by  him  to  the  jdaintitf.  Afterwards 
the  position  of  the  buildings  was  altered  by 
the  plaintiff's  assignee,  the  outbuildings  being 
brought  nearer  to  the  house,  and  the  risk  there- 
by increased  : — Held,  that  defendant  was  dis- 
charged.    Grieve  v.  Smith,  23  Q.  B.  23. 

Plaintiff  declared  on  an  instrument,  by  whicli 
defendants  agreed  to  pay  him  .'?2,000,  "to  be 
expended  as  maybe  agreed  upon  by"  two  of 
thcni,  the  other  two  being  their  sureties,  iiud  by 
the  plaintiff,  "in  the  way  of  produce."  The 
two  sureties  pleaded  that  this  agreement  wa.s 
abandoned,  and  that  the  jdaintiff  and  the  two 
principal  defendants,  without  their  knowledge 
or  consent,  entered  into  another  agreement  in 
writing,  under  which  they  de.ilt  together,  and 
not  under  that  declared  on.  To  this  the  plain- 
tiff replied,  admitting  the  agreement  pleade<l, 
but  asserting  that  it  was  not  an  abaiulonnient 
of  but  an  arrangement  contemplated  by  the  con- 
tract sued  on,  in  that  part  of  it  above  set  out : 
that  he  had  .sued  not  for  breaches  of  tlie  alleged 
substituted  agreement,  but  of  that  declared  on; 
and  except  to  the  extent  to  which  he  thus  con- 
fessed and  avoided  the  plea,  he  took  issue  there- 
on : — Held,  on  demurrer,  that  tlie  replication 
was  good  (though  unnecessarily  long  and  c(m- 
taining  a  (juivsi  new  assignment  not  rerjuired), 
for  it  expressly  denied  the  abandonment,  which 
was  the  material  part  of  the  defence  pleaded, 
Moore  V.  Antlrcw  d  at,  23  Q.  B.  3l»7. 
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"Where  a  surety  covenanted  to  pay  advances  i  without  tlie  direct  assent  or  concurrence  oftk,  I 
made  by  the  creditors  of  the  principal  to  him  on    haii : — Hehl,  that  the    hail    were    (liscliarvoi 
a  certain  day,  or  so  soon  as  certain  timber  should    C'aiiiilj/'  v.  Jioi/crt,  (i  C.  V.  474. 
be  sold  at  Quebec  ;  and  l)et'ore  the  time  appointed 
arrived,  and  whilst  the  timlier  was  l>eing  con- 
veyed  to   i^ueliec,    an   agent   of    the  creditors 
obtained  from  the  principal  dt^btor  a  confession 
of  judgment,  and  sueil  out  executicm  thereon, 
under  which  the  tinil)er  was  sold  : — Held,  tiiat 
this  discharged  the  surety.    Diction  v.  ilcPhvr- 
Mvii,  3  (.'hy.  18"). 


Tlie  true  (juestion  is,  not  whether  the  sum, 
has  actually  been  injured  by  the  iklav,  U 
whether  he  might  have  been.     /h. 


Declaration  against  defendant  on  a  Ixpiiild,,,.  i 
ditioned  for  the  payment  of  money  liy  1,,^  p 
I'lea,  that  defendant  was  surety  Un-  l!.,iistiij| 
plaintiU'  well  knew  :  that  the  tiaie  fur  iiavDieMi 
had  elapsed  ;  and  that  the  plaintilf,  witlinuttiKJ 
knowledge  or  consent  of  defendant,  a^;riiiliiii,| 
saying  under  seal)  with  H,  to  give  liim  tiial 
for  one  year,  in  consideration  of  certaiii  usuri.ml 
interest  paid  by  him  :  — Held,  clearly  iKuliftin^f 
Corriijul  it  a/,  v.  Hoiiltan,  17  Q.  B.  i;tl. 

^Vhere  an  obligee  of  a  bond,  given  liy  a  snrttrl 
gives  the  principal  time  after  the  uiattiiity,p|ti 
debt,  the  surety  is  released  in  eijuity     y/.* 
v.  (.'aniUi',  »  C.  1'.  434. 


The  holder  of  a  note  recovered  judgment 
against  the  makers  and  endorsers,  which  was 
duly  registered  so  as  to  create  a  lien  tm  the  real 
estate  oi  the  makers  ;  subseipientlj'  he  ,iccepted 
from  the  makers  of  the  note  a  compo.sition  of  Hfty 
percent.,  and  discharged  their  lands  from  fur- 
ther liability,  expres.sly  retrining  the  right  to  go 
against  their  personal  assets,  and  he  i)roceedetl 
to  execution  against  the  goods  of  tlie  entlorser  : — 
Held,  a  discharge  of  the  endorsers  from  further 

liability.     Mellich  v.  Green  el  at.,  5  Chy.  G")5.  \\r   r<    \    ■       •    i  i  t   i  j.    u    t  ti     „ 

'  <  J  \\.  V\.  I)enig  mdebted  to  H.  k  H.;  ('.(;, 

A  mortgage  was  given  to  secure  the  debt  of  a  ;  iind  plaintill'  (('. )  entered  into  a  lioinl  tci 
third  party  to  the  extent  of  !?800  so  long  as  the  j  the  debt,  w  hich  bond  becoming  ihu'  was  fnrituJ 
creditor  should  continue  to  sell  goods  to  such  :  Plaintift' gave  his  bond  to  H.,  who  laliltlittk 
third  party;  subsecjuently  the  creditor  trans-  of  H.  &  H.,  to  secure  the  debt  ;  In- .-siilisii|U|.|,tj 
ferred  iiis  business  to  otlier  persons,  with  whom  j  and  after  payment  of  the  first  nistalnimt,  ti^ 
the  debtor  continued  to  deal  for  some  time,  from  W.  G.  liis  bond  to  secure  i\\v  saint  i 
During  such  dealings  the  del)tor  pai<l  in  more  j  Upon  an  action  brought  against  H.,  (niei.jj 

original  co-sureties  : — Held,  on  (kniiiiTtr  tn 

plea,  that  by  tlie  jiayment  of  the  original  iltit/j 

iseharged.     liinjul  Ciiiiin/iiui  Bunk  v.  I'uijiie,  10    jilaintilf  had  put  himself  in  tiie  po.sitidii  nf  ij 

Chy.  ISO.  cipal  debtor,  and  the  taking  the  IhhhI  iijj],!i-l 

to  the  prejudice  of  his  co-sureties,  iiiasimitaj 
he  could  not,  at  any  moment,  lie  jiiit  in  iii„t 
•against  the  original  debtor  ;  and  that  tlnrtij 
the  cosureties  were  released.     ( '(tmiroit  v 
toil,  !)  C.  P.  537. 

Upon  the  tiial  of  the  last  case :— Held, 
the  facts  as  proveil  did  nut  siihstaiitiattj 
ecpiitable  plea,  for  the  phiintill'  had  ii'itsana 
the  bond  of  1847,  so  as  to  place  liimsdl  in  J 
position  of  H.,  and  notwithstaiiding  tlit  i 
the  bond  fnmi  \V.  (J.  of  J8.")-*,  hail  nut  i 
time  to  the  princijial  without  the  assent  Mj 
surety,  and  that  he  was  therefore  entity 
contribution  fnmi  the  defendant  as 
.V.  ('.,  12  C.  P.  570. 

Det'eiiilant  agreetl  in  writing  to  he  ansra 
for  such  goods  .as  the  plaintiffs  siiuiiln  tiirni| 
one  C,  to  the  extent  of  £500.     icaii]ieareill 


than  sulficient  to  cover  the  amount  of  the  mort 
gage  :—  Hehl,   that    tlie    mortgage   was    thereby 
J\'i>;/iil  ('(iiiiii/itin  lioiik  V".  Piiijiie,  111 


Action  hy  H.  a; 
joort^a^e  made  hy  ( 
Ifl.    i'lea,  tliat  the 
JftJI.iteraJ  security  f 
IBiaile  hy  (i.  to  one 
lioil  tli»t  said  niites 
ritli  the  iiuirtgage, 
eciiine  liue  Jf.,  wit) 
I  (hshonoiir,  and  w 
lie  (;.  time,  for  a 
BeM,  good,  and  tha( 
iharfe'cd.     Jlfune  y 

'  Deolaratiori,   that  d 

unti/f  a  mortgage  ( 

bM'.,  and  hy'the  (i 

Dted  that  W.   shoti] 

^ferest  H-hen  due,  and 

rlV,  flefeiidant  Mould 

<!e  default,  hut  defen 

I e'liiitahie  grounds,  th 

I  surety  only  f,,,-  \y_  . 

ktook  the  deed  knew  hi 

^. IS  such;  and  that  < 

hdUt  defen.iant's  km 

kwid  consideration,  a 

'liiigive  Jiim  timef.l 

and   interest  seem 

1011(1  the  time  wlien  it  f 

that  tiie  declaration 


5.  liir'uii/  7  line  to  Prhu'iixd  or  Co-.Snrety. 

After  a  cognovit  given  by  the  princioal  and 
his  suieties  jointly,  the  court  will  not  set  aside  a 
judgment  entered  against  all  because  time  has 
been  given  to  the  principal  without  the  consent 
of  the  sureties.  Moirid  v.  Siril'.ir  el  a/.,  M.  T. 
3  Vict. 

The  plaintifls  sued  defendant  on  the  following 

guarantee  ;   "  I  hereliy  hold  myself  accountable 

to  you  for  any  goods  ^Ir.  F.  M.  may  purchase  of 

you  to  the  amount  of  t'"250  cy. "     It  was  jiroved 

that  the  plaintitt'  had  S(dd  goods  t^)  F.  M.  on  the 

li)tli  November,  184.5,  amounting  to  £311,   and 

that  after  the  original  credit  of  six  months  on 

the  .£311  (understood  between  the  parties  at  the 

time  of  sale,  as  the  jury  found)  had  expired,  the 

plaintiti' hail  extended  the  time   i)y  taking  notes  ]  by  the  usual  course  of  dealing  tlie  gnKh 

without   defendant's  privity  : — Held,    that    the    sold  to  C.  at  six  months' credit,  takiiij,' his 

I  but  the   plaintitt's  afterwards  took  tlirw 
'  notes   amounting   to  nearly  .I^IMKH),  insti 
.several  snniller  ones  overdu;,  ami  tliuststi 
the  original  credit.     'J'his  was  ilmie  witlii 
I  fendant's  knowledge  or  assent,  'mt  it  was] 
I  that  afterw.ards,  on  being  .asked  hy  mieo 
plaintitt's  for  .security,  he  oft'ered  ti.ediiveil 
of  land  for  £.300,  and  saiil  he  wmild  i';u  tk[ 
.as  soon  aa  he  could.     It  was  not  slienl 
ever,    that   defendant  was   the!!  aware  ( 
credit  having  been  extended,  am!  tiu 
declined  : — Held,  that  the  offer  liavii.yli 
on  a  condition  which  was  not  accLpteil, 'in 
out  knowledge  of  the  facts,  was  iiotlnnJii 
that   defendant   was   discharged.    SeniU 
plaintitt's  having  taken  issue  on  the  plea  a 
discharge  by  the  extension  of  time,  tlutlj 
sequent  promise  to  pay  was  nut  aduiii 
evideuce.     Kerr  et  al.  v.  Cameron,  19ljj 


guarantee  was  a  continuing  one ;  and  that  the 
plaintiffs  liy  extending  the  time  of  credit  had 
dischaiged  the  defendant.  Ji'ii.^.set  al.  v.  liiirtiin, 
4  Q.  B.  357. 

Action  on  a  bond  .against  a  surety  for  W,  H. 
as  agent  for  the  plaintiff's,  alleging'the  conver- 
sion by  W.  H.  of  money  received  for  them. 
The  ide.a,  which  set  up  an  accounting  Ixitween 
plaintiffs  and  ^\'.  J{.,  and  a  mortgage  given  to 
secure  the  money  found  due,  by  which  the  debt 
was  merged  in  the  mortgage,  and  the  time  exten- 
ded without  defendant's  consent,  was,  Hehl,  bad, 
as  not  shewing  that  the  c-insideration  for  which 
the  mortgage  was  taken  would  include  every- 
thing that  could  be  proved  under  the  declaration. 
Cammercial  JJaiik  v.  Muirheail,  12 1^.  B.  ,31). 

Where  the  trial  of  an  action  of  replevin  had 
been  postponed  at  the  instance  of  defendant,  but 


t  to  he  only  a,  surety  • 

I  sufficiently  st,ated  •' 

it  he  hy  parol  ;  and'  i 

r  til  shew  that  defendai 

[giniig  time.     Jhrlhi.j 

ftlietriaht  was  shewn 
IMJduethepkmtifftoh 
1  lie  would  wait  on  hin 
•No  time  w.'is  settled 
l";ri'24  each,  for  one  i 
>'i>  and  afterwards 
iaiiitiff  had  sued  and 
"ig  was  said  about 
I  tfiw  arrangement  w- 
jrasiiotwareofit  unt 
te  eft  to  draw  the 
Mehl,  that  the  eouiai, 
kf«i,ia,it,Iiseharged. 

■  that  the  time  give,,  fj 

'';'.«■«  collector  'a 
'Mate  It  .as  to  the 
such  time,  ^rovtul 


halidate 
\  such 

'"'.oils  of  the  statute 
Kteiisioii 

itiiiiii 
I  Will, 


huttiieli!;:;!''^'-"' 

I  him  *i...  '"^J-^ys  const 


Mill    tinf   I.„-    •'       ^""*" 

\Ul,lv  n       ^'"rnso 
ifWderof,! 


,t"r"-tieSr' 

If    '  >  •  *  D     took  R  ' 

I  i:tr'''"'-^'''^''n''"a 

t''"W  the  proceeds, 


L'l 


8  U  1)011 

FWoiniMi",,,*''' 


~  !!wi«teiwij-<aiifeaaa»iaafeaii^A 
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''«ct  haviiiif 
WW  granted: 


ifeiidant  as  surety  was         ''"  "  ''eclaration  on  t«.«  ..        • 

•  '«4  ^'""••'A'^Keina.le  I  v    e  e„"li, Tif ■''°'->'  ""tes  and 


Hecoine  inie  n.,  witdoiit  ne 

)D(I  (lishunour,  and  M-itJiout  iieiemni.f  „ 

,.e  <;.  tin>t.,  for  a  va]„ab  e  cons  leraT' """*•  I 
few,  goo  ,  and  that  .If cndant  "s  i  re;'"  ="~ ' 

joharged.    J/oiirt-  v.  Mills,  Jo  n   P     oi' 
.  <  lu  \_,.  t-,  jy^  ,      -:--7S"'«t;  made  i)v  dpfon,l^„i  '^r'"'-''  ""tes  anrt 

Declaration,   that  defendant   .=.•        ,  r''"''^^'^'« K'-onnds  H.nff."*^  *'"^y pleaded  on 

kU-.,an.l  l.y  the  dee.l  of  aslk n  f    l""'*  ''^   ff '."' "^  *"  "Kreen'ent  sef  n  l'^-.'^"''  "Pon  the 
-uitol  tliat  W.   should  „av  ihlT^^'>^  ,''^°^'«-    ""'•*  "P»»  J-  Mul"  n,li!f  *  ""'•  ^^'^h  provi,le  ? 
ftcrest  when  due,  an.I  tlK,^^  ThV^  ••""'    '  ^""*-'"  *"»«-  •''"    fiiv  nt"tt?'"*"'"  I^'^i'^'ie'      in 
f  W,  defendant  wouhl  pay  thesL  '  '^'1  *  T^M^''^'^'  *''^  pJaiutifTs^  w  ul.f'i'r  ""**«  «n«l  .nori" 
Lie  default,  hut  defendant  d  1  IVl     '  *'"**  ^^-    '"^  '"'lebtedness      if  '      '  ^^^"^^^  J-  AIcD  from 
r.,uitable  grounds,  that '.fe  Jn  lanS  'e^     ^i^'^'    *''^'^  V"'  ««^'"Wties  Lt^suT'"'^'' «  ««P"J-'S 
[surety  only  for  W.  :  that  the  .  n'  I-^"'"'''*''''  r''"'''''''''  ''^  «"  ""'ch  ad   ;L     .''  "."  '^^''e  to  be  re- 
f  tcKik  the  deed  knew  him  to  b^  «  1''*^'"*'^  ^'Hen    'wsets,  and  .lefendan/  '*'  ''*'"«'  *"  J.  M,frv, 

L,.,,,„c-h:  .and  tlKat^eid.i^rn'^rt  "''''•'''*«''  T''''  "••  '"''imlmrS^  ""*  t**  I'o  indenniif 


,issm-h:  ,an(l  tfhat  tre'j"laTnf?ff^I.'fl''*''''*'''^^^^         'cinioursed   in    ..„        ^ -  —  "^- "mcnmi. 

I'lant's  kno«-lir!'5,'^/*«'-^'i'-ds,    penalty  of  relieWn^     he  T^''!''*   "^  f'^'"   u     er 

d    out  the  agreen,ent.^  '  t     "'"tT  ^'"T  ^^'-''-V^ 


„.ut  defendant's  knowlel'lgetcSe^^^^  .-ei.evn.g  the  .daintiff'f ''"^■'"   """«' 
rgWKl  oo„.s„  erat.on,  agreed  with  Wf"'  ^''''M    ,  *  ^''^  »fe"'««»«'t.     The     ea  .1    ^'■"?.'  «'*'-'-.V''"fi 

Midgn-e  hini  time  f.fr  navninnf  rt\,     ^'"■<''  "*  ""*"»  -i"'!  niortfa.tf         ""'"  al'^Ked  th-it 

»1  and    interest  secured    WH.       *'"  '"■'"•  ""  ""^  ^'•»'"'  of  t  if  ^?r„     '"  T*"*''"^  '•^'"I  accep  '  d 

»nd  the  ti,ne  when  it  fell  ^ue  ■     H  .'r'''^''*&'«  ^'''^J'^-^-  without     ,e  1  rhrf'"*'  '^""^  «'«t  subse 

■;  t  at  the  declaration  clSv^^Sd  dr'  'n'''"*'^'  ""^  P'^''"    ff  H  /ZTr^*^"*  «f  '  e- 

,to  he  only  a  surety  •  thaf  tL         ^,  '''-''^S"-  '^  "•^"'  a^'ant'etnenf   «.nf      i.'- "  ^^^^-  entered  infr. 

sufficiently  stated^'    ttt    the  ''?''''^''"*'°»  "'1  '»''«'>toS?f  j'^Vl'"  *»•«  Pl^'a.  by  w,  J^ 

■         -  I  'mnded  over  an.I  ,>romi;e     f    'if'  ^^^""tios  were 

other  and  DrolonL    T       *"  *'">  J>laintiff  an.? 
l'.7n.ent.  a/nl  it  ,^1'\ J  "'f «   ^^.f  fixe.l  foV^ 
nties   l)ei„,r    com,  Wn  '    ^*f'' ^''-'^t  on  theseo 
r-ling  to  tirSeemer^r^  '"onerpa  d 
f".l  over  an.l  relea'so  ^rofho  '" il^  '?««" -""H 


Ithe  trial  it  was  shewn  thaf  «-i,„.  ^i 
ffeilduethcplaintifft,  .IW  '^^'^    *''f '"ort- 

1-e  w,„,l,Iwait  .,n  his  J  ay'i,,«"  K^''^'''''' 
I  .No  tnne  was  settle.l.  l.nf  u^     "'"''?  P^" 


iL 


•  ?}' 


'  Hi 


'„;■"■"",  ■■'  "gilts  un.ler  the  first  .'i","  "'  t"e 
out  s„eh  a  reservation  LincfL'^  ""*'  ^'t''- 
Jen.Iants  were  .bscharge.  ?f  *  {  ^Pressed  ,!«. 
ton  ba,l  for  that  tifc  stiSl'  ■"''"•  "-^I'l'^"- 
appl.e.l  oidyas  between  thf,?"-'"?  '"elied  on 
the  pla  ntiff,  an.l  the  brelcV of">''''  '^''*«'-  *»<" 
••'i'l't  of  action  airains/ ,?^f     ,     "  '^""''1  give  no 


fttoutthe.suJtiltVi'T*^*^"'"'^"- 
|l"n',  that  iK3in^ex,Z«,  *''',T  ""*'''«■ 

•  1-1..- . . '    '■•  *  *  '••  ««•    I  SS'^"v™tL'te;  '?^^*^^  t?i 


lease 


fh„^„  •  ""o"'  the  plaintiff  oU     ■     '  "■  "'aso 


If  he  en-Iorsed  an,Yd,''''*'^*','  '"■'» 
ping  the  proce;,lsm''?r""*!'',  ***  ** 
b   L>on  maturi  Tor*  ^"'«*?''"«"t 


"l-«byrr;n^L:2*r'*'!:'"»thep  ! 

'liinensions  :    brea.  ,     ,  ^"V  *'«''l8  of  er  i,nl 

K'imtable  pica  St  /n  the'sf^^^f  ^^  ''V  'h 
part  performance  of  J  '  covei"""^^  "^  ^^^2.  H..7n 
---the  fiel.1,  so  a^rrr  h  !:-«^''  a  fe; '^ 


^ 


15      , 


v>    1! 


)     )  - 


!r1: 
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PRINCIPAL  AND  SURETY. 


plaintiff  <Hil  verbally,  before  tlio  time  for  per- 
tonning  the  contract  had  elapsed,  without  tlie 
knowledge  or  conHent  of  the  (htfendant,  luid  hucIi 
extension  remained  unrevoked  until  after  the 
time  for  performing  the  contract  had  ehijiscd  ;  — 
Held,  plea  bad,  as  shcwinii,'  no  liintling  agree- 
ment to  give  time,  and  setting  ui*  a  new  con- 
tract, not  fonnded  on  any  consideration,  to  con- 
tradict the  written  one.  lutir  v.  J'einjclli/,  ;J4  Q. 
B.  (ill. 

Semble,  that  where  after  a  right  of  action 
accrues  to  a  creditor  against  two  or  more  persons 
he  is  informed  that  one  of  them  is  or  lias  become 
a  surety  only,  and  after  that  lie  gives  time  to  the 
principal  debtor  without  the  consent  and  know- 
ledge of  the  surety,  ho  thereby  discharges  the 
surety,  even  though  he  may  not  have  assented  or 
been  a  party  to  the  change  of  relationship  be- 
twen  them.  Swire  r.  Redman,  L.  U.  1  (J.  B.  Div. 
536,  commented  upon.  In  this  case,  however,  it 
was — Held,  uiuiii  the  evidence  set  out  in  the  re- 
port, that  the  plaintiffs  not  only  knew  of  but 
assented  to  the  change  of  relationship.  Jkiilei/ 
et  til.  V.  Griffitli,  40  (J.  B.  418.    . 

T.,  being  in  business,  failed  and  made  a  compo- 
sition with  his  creditors,  giving  his  notes  endorsed 
by  W.,  and  further  secured  by  an  assignment  of 
certain  mortgages  made  by  T.  to  W.  Afterwards 
W.  got  a  transfer  of  all  T.  a  business  and  assumed 
all  his  liabilities.  The  plaintiffs  were  creditors 
of  T.  and  received  the  notes  for  the  composition. 
By  a  written  document  the  jdaintiffs  authorized 
the  discharge  of  one  of  the  mortgages  made  by 
T.  to  AV.,  anil  iissigned  to  secure  tlie  notes,  in 
consideration  of  W.  giving  another  mortgage  in 
lieu  thereof ;  and  they  authorized  also  the  dis- 
charge of  another  of  the  mortgages,  so  far  as 
regarded  part  of  the  pi-opertj'  in  it,  in  order  that 
"W,  by  mortgaging  it  again  might  raise  money  to 
meet  the  last  payment  on  the  notes.  When  the 
last  note  fell  due,  which  W.  by  his  arrangement 
with  T.  should  have  paid  as  the  principal  debtor, 
the  plaintiffs  by  agreement  with  AV.  drew  upon 
him  for  the  amount  at  five  months.  The  learned 
Judge  found  that  the  plaintiffs  knew  of  and 
assented  to  the  arrangement  between  T.  and  W. : 
and  that  W.  then  assumed  T. 's  debts,  and  thus 
became  the  principal  debtor.  In  an  action  l)y  the 
plaintiffs  against  T.  as  maker  of  the  last  of  the 
composition  notes  given  to  them  : — Held,  that 
the  plaintiffs  had  discharged  the  defendant  by 
the  time  given.  And,  senible,  that  the  plaintiffs 
would  also,  by  consenting  to  the  release  of  the 
mortgages,  as  above  mentioned,  have  discharged 
T,  to  the  extent  to  which  he  was  thereby  jire- 
judiced.     Jh. 

Where  a  creditor  gives  time  to  the  principal 
by  taking  a  mortgage  from  him  and  agreeing  to 
poeij[)one  a  registered  judgment,  without  notice 
to  the  sureties,  they  will  be  discharged.  Todd 
V.  The  City  Bank,  7  L.  J.  123.- Chy. 

On  the  purchase  of  an  estate  subject  to  a 
mortgage  the  purchaser  agreed  to  pay  off  the 
security,  and  subseipiently  agreed  with  the 
mortgagee  for  an  extension  of  time  for  Kve  years, 
agreeing  in  consideration  thereof  to  pay  an  in- 
creased rate  of  interest,  an<l  covenanteii  that  he 
would  pay  to  the  mortgagee  the  said  interest 
quarterly,  so  long  as  the  said  forbearance  should 
continue,  and  until  the  principal  money  was  fully 
paid.  On  a  bill  tiled  to  enforce  payment  of  the 
incumbrance : — Held,  that  the  purchaser  was 


personally  iKuind  to  pay  only  the  iiittrostcintli, 
debt;  and  that  by  the  extension  of  tiiiit't.iti; 
purchaser,  who  liad  become  the  p.irfy  |iriiiian'v 
hound  to  pay,  the  personal  liability  lif  tlieiiiLn. 
gagor   therefor  had  been   discharged.    .|/,|,j,|,  I 


J/i'lliu-cll,  10  fhy. 
W.  owed  A.  .<!400. 


To  secure  this  lU. 


AIIU 


surety,  joined  with  W.  in  a  note  to  tlie  ttclit,, 
(A.)  for  the  amount,  payable  at  a  Intii-c  ,laij 
with  interest.  W.,  the  principal,  vitliciiti,,,!,,, 
to  the  surety  (.S.),  agreed  in  writiii;:  t„  |,.iv  ,,^ 
tercst  at  fifteen  per  cent,  as  a  conilitimi  i,f  >t. 
note  being  accepted,  and  of  tlie  tinic  iiuntnlpi i 
in  the  agreement  being  given  :--]|(l,l,  tlmt  jj^l 
surety  was  dischargecb  Shiinr 
Chy.  355  ;  attimied  on  rehearing. 

Where  a  debtor  makes  a  voluntary  suttlimeul 
under  circumstances  that  render  it  viml  a.<  .ikmI 
creditors,  the  grantee  is  not  ciititli<l,  as  Winrjl 
effect  a  surety  for  the  del)t,  to  hold  tlic  iii"i*ra| 
exonerated  from  the  debt,  in  coii.scijneiiit'Mtt]] 
Ijcing  given  to  the  debtor,  or  of  iiiiy  like  tru 
acti(tn  that  would  free  a  surety  fr(jiii  his  liniiifct, 
in  ordinary  cases  of  suretyship.     Kiii'j\-  A',, 
(■«;/,  12  Chy.  29. 

After  judgment  hiid  been  rcciniiiMi  acaii,.;! 
debtor  and   iiis  surety,  the  party   lniidin^. 
judgment  agreed  with  the  del)tor  tn  cxtciiil 
time  f(U' payment : — Held,   that,  iiinler  the 
cumstances,  the  surety  was  not  dischnrgeil 
v.  Barn'tt,  15  Chy.  (532. 

On  the  rehearing  nf  this  cause,  it  was  hiiiil 
Spragge,  C,  Mowat,  V.  C,  dubitaiiti',  tliatt 
given  by  a  creditor  to  his  principal  after  jn 
ment  recovered   against  the  surety,  iliilii„t,i 
charge  the  suretv  ;  .ind  that  the  delitiibii 
stipul.ated  to  obtain  the  surety's  ccmsont  f^rtij 
the  agreement  for  time  was  thercKy  iiiaile  i 
ditional  on  such  consent  being  givt-ii,  aiiit 
the  surety  was  not  discharged.     IhijI'w  Ihn 
17  Chy.  187. 


(!.   ill/  ol/itr  JIdiiiii. 

Wlxorc  separate  actions  arc  bnniglit  ,iji 
two  sureties,  the  discharge  of  (uic  (l«si 
operate  as  a  discharge  of  the  otiicr.  Biirtni 
Etlimn,  M.  T.  3  Vict. 

The  plaintiff  sued  defendants,  H.,  .M.  i  J 
joint  makers  of  a  note,  H.  &  M.  diil  initapJ 
and  judgment  was  signed  by  niistaki'  agaiuq 
l)ut  .afterwards   set    aside   as  agaiii.st  S,, 
pleaded,    1.  A   mortgage    given    f^r  tlit 
money  by  AI.,  M.  and  S.,  being  .siiictitsl'i 
Held,  that  the  giving  such  mortijagi'iliil 
itself  disch.arge  S.,  the  otiier  surety.    K'fi 
v.  J/eriJ'onl  ft  al.,  17  Q.  B.  158. 

Declaration  on  a  bond  by  A.  ami  R 
tioned  for   the  payment  by  A.  of  tlOO 
tcrest.     riea,  on  etpiitable  grounds,  liy  1 
on  the  execution  of  the  bond,  A.  iiimtjiajiJ 
tain  lands  to  the  plaintiff  to  seoiiro  tiel 
money  ;  that  B.  gave  the  bond  as  siintyj 
and  it  was  agreed  that  the  said  iiKJitgat'W 
inises  would  be  first  sold  licfcire  H.  M 
called  upon  ;  that  said  lands  lia\'e  imt  I 
and   until  such   sale,    he,  B. ,  in  iiitijiu 
charged  from  all  liability  in  tlii»  aetiuu ) 
bond  : — Held,  on  demurrer,  plea  luid, »\ 
ing  ground  at  the  most  for  a  teiiiixiranij 


tioii  (iii/y,  until  t||, 
niises.     Muimtlt  v. 

Tlio  olian;,'iiig  of 
tliHiigli  for  the  .siiret 
k'lit,  HviiiM  releiwu 
T'llinv.  Dnrhr,  ):>( 

IVIiere  .1  tii\vii.vilii 
Urge  siiin  of  money 
tile  jinivisioiw  of  ti 
'him  Fund  Act,  and 
i  rlic  Odinpany  weri 
Heir  lialiility  Ijy  an  iv 
learly  eigliteen"  niont 
*!  Here  stoppf,!  /•„, 
imjjanies  \veie  foi'i,, 
jneiit  aet.f  of  the  Jegj^ 
e»-  cDjioration.s  from 
rii'iiial  line  of  ro^,!  , 
Oiistructeil,  and  it  ,»>! 
nwhate  pro.sjiect  of 
veiling  the  judgment 
e  municipality  was 
Wiihtv  to  the  crown 
r<"w/'  V.  Th,  Attorn',',. 
|A  division  C.iirt  baij, 
;l>tfn  joiiieil  in  one  i 
«'«r.y  niu.st  he  against 
><lisclK.rge  of  the  ,,n„ 
U(U<m  involvt.,1  that  o| 
JHnl/iiii  !■/  (i/.,  IT)  (.'.  j>   ■ 
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'it;re  an  action  .^t  l^v, 
hnmg. society  agains, 
*tary  „f  tlie  society  • 
J^m  tlie  action,  f^;.  ■ 
Mil  10 1  or  minute  aJle.'e, 
«»'k  hy  the  hoard  of  ^,1 
"■•  "That.Vr.   \V 

^■"ntyforthcsecretar 
■*  s««i'fste<l  also,   tl, 

'«•  erased  from  the' 
^«r,l,  and   both   be 
V'  »«s  reipiested  to  su 
^"""":»|''   I'hiee   of 
-"''hi,  that  such 
If'Tinterfenng,,. 
JMuKt,  2  Ch3' 

''.v;me.\fcF.  toabaitk 

R' for  the  payment  of 

r,"   renewals  thereof 
|<ii.<oliarired  t)„.  .    •     .• 
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I^KlNcrPAL  AND  SURETY 

II  (inly,  until  tho  M;Uf  of  tlm  m....*         ,  '  '{ni« 

.«!■  f,-r  tl,t.  surety's  I  o  .ufit  'L'  '  ''Ty:'-  '-•^•«"    ^'•^''»'»"-«<-'«  .luties  C       «  If^'-'^^^^nco    of   th« 

■1-e  a  t,.,,„,i,  ,..„,,,,,„,.                              Ltroyc:;:'^  J%htyi'i,"'-'^/^^-e-.t£ 
■Slim  of  iiioiifv  to  .I  !•..>, I, ......  /    •'"\-"ic'u(I  ji    «•;>„  ,|;„„„ .?'r..y<^^'«  'Werwan  s.  n  f,.i 7    '"^ 


.    •—  ••  -.....-.iiii.  imiiiiciijalitv  .Klv.,,,.    1      |*'''^"yc<l.     Ki.'ht  vea.-H  nff  .^'""'■''••W'lrerde- 

L/ the  company  ...e  aftc:i-ut.  S^.^it'J  j" /-•■t-- 't.    ^'^  ""  •*'"  "'•""  '-'^^  Wer;  .."      ■,  ^ 


Lftl,ec,,„.,any.-.,.oafterui£\.5^:^:''^'--« 
MiiMr  lialiilitv  Ijv  an  act  of  fli..  i     . ',  "-'■'*'-'i I  troiii 

"l^arly  .i.hij  ,no,utaf£  't^i^t'T  "'"''^"' 

«..hvere.sto,,p.,l  f,„.  wai.t  of    ,',,':' '^'^ '"'  ^''-' 

xmipaniw  wore  fon„e.l  under  tl,-.f  'V  "'•■"' 
hnentactsot;  the  Jegislatu.v,  uhi  I  ,.'l"''  -^'.''T- 
&»■  cnpomtioMs  from  the  eons  .  f  ■'''"'''  *''^' 
f,-inal  line  of  roa.l,  until  a  en-  N*^  ',","  ?  ''"-■  I 
UistnicttMl,  and  it  ai.j.eared  11.?^  f  "'  '"''-'" 
Jnmeiiiato  iirosiieet   of    siwli    ,'         "'''''^' "'''s  "" 

i^s«igiunent  by  the  princi 

laotion  uu-olved  thit  of  t  e  mlt  l^  ' 'f/'"''^'^'    ?^'''""^    ""'-d  parS  1^.      V*'''^*-'  '""1  re'ned  "a 

.  I.ere  an  action  at  law  had  1         ,  ""-'■  ''""^  ""*  -^^  "S^^^^  '^  '-■"^■-''*»t 

^uMing  .society  aJaiVLt  \V  "  '^'""""'''t  ''y        ^  '•^plication  th.f     ,  ' 

fetarvof  the  i^-ei^  y  '1,  K^^^  ™y  for  the    -'f  ^»-as\.vS^^  V'^^. /''«»  *''«  «"•«  complained 
Ja."  the  action,    f.^.;.,l^,  "^-^^'^'H  '-ill  to    ;^>,'reed  tCat  the  .iSiff^r^  ""•'«'-«to"^  "nd 
Wntion  „r  nnnute  allei;ed  to  1 1,    ?^  '">'   "»  ■■*    '>''"•''  -iff'in.st  tl  Pn         J'""'*'  ''""erve  all  thp  r 
hh  l.y  the  l.oar.l  of  ^'d  tec  nrs     ^T'  ^'"''^^^    '}^'»^n-ver.     tJit-fr'^P^''^  ••-HeM,    ,fo„,,  '  ' 
Ifcrms :  "  That  Mr.  W    hJ  r..  "  *'"  ''"'^"**--    ^'   ^'^  •^•■J2-  ^     ^^"'''  ^"""''"  v.  V<mS. 

Vnrity  for  the  .secretaVvnTlM '""'*'-''' *'•''*       IV. I      *•  • 

«  8ua'e«te,l  ahso.   .'?2  '?,'«'^l'"'.«iV'>c^-lled.    dth^  "1"'"  -lefendant,'  I,n„  ,  , • 

f<^  the  i.erf„nna..ce  by    I'm  '"^"'•.' ''""'I'tioned 
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cent,  iMiil  with  tliu  UHiial  coviiiiUitM  for  jiay 
muiit.  The  niortgiige  did  iiottm  itw  fiu'u  refur  to 
the  note,  but  it  Wiia  jn-ovod  thiit  it  wiw  the 
underMtnnding  hetweeii  the  )iluiiitilt' luid  II.  tliiit 
it  was  to  l)e  received  fts  colhiteml  Heeiirity  oidy, 
and  not  to  jitFect  the  pinintitr'g  remedy  on  the 
note  :— Held,  that  H. ,  the  Hurety,  w.ih  not  diH- 
charged  :  that  tlie  mortgage  did  not  operate  aH 
a  merger  of  the  note,  not  l)eing  l>y  tiie  same 
parties  and  for  the  same  deitt  ax  the  note  ;  and 
that  the  reservation  of  the  remedy  on  tiie  note, 
notwithstanding  tlie  giving  of  time  l>y  the  mort- 
gage, might  he  shewn  hy  parol  evidence,  without 
appearing  on  the  face  of  the  mortgage,  (^uiere, 
whether  the  tailing  of  a  specialty  security  from 
one  of  two  joint  debtors  on  a  sini)ilc  contract 
will  operate  as  a  merger  ;  and  whetiier  Lximis 
V.  Ballard,  7  Q.  H.  3()(i,  can  be  followed  since 
Sharpe  n.  (Jibbs,  l(i  ('.  H.  N.  N.  i>'27,  and  IJoaler 
V.  Mayor,  19  C.  H.  N.  S.  7(>-  Cnnirv.  lloiUjinx 
ttat.,  4-2q.  n.  001. 

The  acceptance  by  a  creditor  of  part  of  his 
dennmd  against  his  debtor,  and  agreeing  not  to 
8ue  him,  with  a  reservation  of  the  creditor's 
rights  against  a  surety  of  sucli  debtor,  will  not 
discharge  the  surety.  Wliere,  tlierefore,  the 
holders  of  a  bill  received  from  the  acceptor  a 
composition  of  the  debt,  and  executed  a  deed  to 
that  efTcct,  but  expressly  reserved  their  rights 
against  the  drawer:  Held,  that  the  drawer  was 
not  discharged.      Waud  v.  Bivit,  {>  Chy.  45'2. 

The  payee  of  a  note  endorsed  for  tlie  accom- 
modation of  the  maker,  having  obtained  judg- 
ment against  tiie  maker  and  endorser,  released 
the  maker,  reserving  all  his  rights  against  the 
endorser  : — Held,  that  he  was  entitled  to  do  so, 
and  might  still  enforce  the  judgment  .against  the 
endorser.     Bell  v.  Maiiniinj,  1 1  Chy.  142. 

A  county  treasurer  lia\ing  become  defaulter, 
actions  were  commeiiccil  against  him  and  his 
two  sureties  respectively.  Afterwards  the  war- 
den, with  the  consent  of  the  council,  settled 
with  the  treasurer,  and  took  his  confession  of 
jiul{;ment  for  £1,000  and  a  confession  from  one 
of  his  sureties  for  a  like  amount,  together  equal 
to  the  defalcation  then  ascertained,  and  released 
the  actions  ;  the  second  surety  taking  no  i)art 
in  this  arrangement.  Afterwards  a  furtlier  <le- 
falcatiou  was  discovered,  and  the  councils  pro- 
ceeded against  the  second  surety  and  obtained 
judgment  for  £1,000.  The  court  granted  a  per- 
petual injunction  to  restrain  such  action,  although 
the  warden  and  the  attorney  of  the  council  sworo 
that  their  rights  an  against  the  second  surety 
were  intendea  to  have  been  reserved.  liithi/  v. 
Municipal  Councils  uf  Kciif,  Esxex,  and  Lamhton, 
5  Chy.  232. 

The  plaintiff,  who  was  indorser  on  a  note  made 
by  one  McF.  to  a  bank,  shortly  after  the  making 
thereof,  made  a  mortgage  to  the  bank,  which  was 
stated  in  terms  to  be  an  additional  security  for 
the  payment  of  the  note  .and  any  renewal  or  re- 
newals thereof.  Subsequently  the  bank  ahso- 
lulely  discharged  the  principal  debtor  : — Held,  1. 
That  the  position  of  the  surety  was  not  changed 
by  the  making  of  the  mortgage  ;  2.  Th.at  the 
surety  was  discharged,  although  it  was  shewn 
that  Tby  the  agreement  between  the  principal 
debtor  and  the  bank,  though  not  incorporated  in 
the  release,  the  surety  waste  be  still  held  liable. 
Camming  v»  T/ie  Bank  oj  Montreal,  16  Chy.  686. 


A  creditor  by  mistake  executed  an  aU,],), 
release  to  liis  debtor,  but  the  agrcciiimt  wn 
that  the  creditor's  right  against  a  "uroty  8||(,)|,| 
be  reservetl  :  — }Ield,  that  the  Hiinty  »iw  m  i 
discharged,  and  that  the  creditor  wax  entitiJ 
to  a  decree  in  eijuity  to  that  effect.  Sprajojej 
diss.  T/ii-  Bonk  of  Montirtil  v.  .l/c/',!,,/  ]• 
Ciiy.  234.  '  ' 

See   Mnlhotland  v.    Uroonijiild,  ^'J 
p.  3042. 
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liIUllT.S  (IK  SUKKrv. 

I.  (U-mrollij. 

A  surety  cannot  claim  to  have  a  judKnienil 
obtiiined  by  his  principal  against  tlio  )ilaintiif,^ 
off.igainsta  judgment  obtained  l)y  tliu  iilaint^ 
.against  him  as  surety.    Vrai/  v.  Smiili,  li  ( i.  s.  <; 

The  iilaintifFs  were  sureties  to  ilffendant  k\ 
the  performance  by  C.  of  an  ivgreciiiciit,  whtrtW 
(J.  covenanted  for  himself,  his  exccutdrn,  ailmii. 
istrators  and  assigns,  to  build  certain  cuttaiJ 
for  £1,800,  which  defendant  covciiaiitiil  ImJ 
toC,  his  executors,  .administrators  and  as^ 
in  the  following  m.anner :  £800  during  the 
gress  of  the  work,  and  the  reni.aining  I'l.liui 
the  completion  of  the  agreement,  by  tlit  omi 
ance  to  C  of  certain  specilied  pruuiisLs.  (', /; 
to  perform  his  c(mtract,  and  assignuil  it  tn 
plaintill's,  liaving  receiveil  £800  on  aixMuiit. 
was  not  shewn  that  defendant  was  any  iiarty 
the  assignment.  The  plaintiffs  and  (kfem 
then  entered  into  an  agreement  (to  which  ( 
no  p.arty)  reciting  C.  s  previims  ciintratt; 
plaintiffs'  liability  as  sureties  for  hini ;  liij 
perforniiince  and  assignment  to  tlic  [iliiiiiti 
that  the  defendant  at  the  plaintiff's  ra(iii«t 
agreed  to  give  further  time  for  the  coiiiiiietioii 
the  contract ;  and  that  in  consideration  of 
premises  the  plaintiffs  covenanted  tn  tiiiijli 
work  according  to  the  first  agreement ;  anil 
parties  mutually  bound  themselves  in  fl 
tiie  performance  of  this  last  agreement :  -Hi 
th.at  there  was  no  covenant,  either  exjiresi 
implied,  on  the  part  of  defendant  to  ftinv, 
the  plaintiffs,  or  to  pay  them  the  £1,000. 

Hall  e(  nl.  V.  (.'iliiiijiii;\tiii 


S(m,  C  J.,  diss. 
492. 

A.  contracted  with  defendants  to  iitrinmj 
tain  work,  and  B.  entered  into  a  hdiui  ul 
surety.     It  .appeared  that  B.   was  in  faitf 
jirincipal,  and  did  the  work,  and  tb.at  A.[ 
tendered  and  taken  the  contract  f(ir  hial 
h.ad  executed  a  writing  assigning  to  hirai 
interest  in  the  proceeds: — Held,  thatB.c 
have   no    right    of    action   ag.ainst  defemli 
Fcrrin  v.   Municipalili/  of  f/w  Toiriixhiimfi 
ston,  12  Q.  B.  43G. 

H.  had  leased  to  defendant  certiiin  pre 
the  plaintiff  becoming  his  surety  for  tk  j 
Defendfvnt  being  in  arrear  the  tlireemet,r 
Wios  agreed  that  the  lease  should  he  giver 
that  the  plaintiff  should  secure  H.  hy  mot 
for  the  amount  due,  and  that  H,  siiuiiUn 
defendiuit.  The  mortgage  was  executed  i 
gave  a  receipt  to  the  plaintiff  for  the  siimsei 
Before  the  mortgage  fell  due  or  had  beeal 
fled,  the  plaintiff  sued  defendant  as  /orf 
paid,  and  the  jury  found  that  the  mort 
received  in  satisfiustion  of  defendant's  del 
his  assent : — Held,  that  the  action  woi 
Mc  Vicar  v.  Bai/ce,  17  Q.  B.  529. 
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nn,  on  the  .  xecut.oj.  „.  hi«  han.I,.  tJ.e  ,,,S  r*'*''  '^''-r*''"  ".aster  i.  takim  ?h  '"""'  "'-•'"n^'^«n. 
-rftrliichliehnil  iiukIc  l>y  Hale  un.l -r  X  !•  M  ,""  ^•'■'-'< '*  for  th,.l.i?  *'*"*'' »^"^'"""t  allowe.l 
fltheg<nnh  u(  the  payee,  for  wl  "I  ao-.^f'''"*'.''''  ''"''-•'^"■"n  to  that  1  '  ""  I'"'"'-  ^HhoZH 
L  tl,e  bJiH  ha,l  '-•"  nc^otial^irTh  'r:^;;t  J^^  m.rety.  inStSh^.f."'!  ''^  ^^o  £  ' 
kanug  .,f  tins,  .-ave  the  sheriff  notk"  n7t  f'""  '"'"•*«%"-'*-•  li«  wt  enh/  ,'f  *^'^''»  '"'"  «".! 
Vtiii],  ,111(1  /iIlmI  a  I)i11  to  eomiK.|  tl,.".?  "'^    ^•"'  *''»-'  KroHsan,,.,,.!*      '-"''*'«'•  to  receive  cr..  li* 

£:,.n,.,u„t  which  he  h,..  a.hi?     iffi'lUt    l""  '"'^  -K""  t  'ihfr '  '^^  *''^'  -'''' "      ' 
l»nretytheac(.eptorha.ariuhtf.r;.  •'.''*'"''•' '''0"!iil.raii,.,.rM  ?"'""  S"  l'ai<l  to  tl... 

«o,,nt  ,.f  his  clai'm  out  of  thf j  r  ^'^T  If"    "'"'i"^'  *"  tlilX,  :et''''^'^f-''  ^•••""  »'•''  'n  «te  '« 
fccn tion,  to  the  excluHion  of    l.e  m.'J  „*''t"    "l'i"-'"l  ^itl.  conts.  %,,  i'":  ^'I--'  'liB.nisHe.l  the 

^...rety  ™  the  .leht  of  1,.  „,.eip.l  aft        P'«  '^^'^^^^tP'  ^^^^l^ 
IcLari?  Ill/ th..  mir,.f.v '"'  tlie  etfeet  of    /  <m«ii,...  ♦i.A '' . '.  *"  I'ay  aiu     i„...i„.  L/  "-^V'^ 


A  debtor  L'av..  •.   ^     ^  »«>■■/?/. 

-"ateral  se.^.;t/fo."'r&  *"  ''•^'^''^''''tor  «« 
person,  H.,  was  s.fretv     Tl,      ^'";r'''oh  another 

r--. "> '-■uoiTjed  ov  liiiii  in  fi,  o--- I  obtained   !U(krini.i.(-  •  •''•"^'•'tfrafteruraiJo 

principal.  ,„uler  a  ehu.se    n  tl,^  "=""«  "f  N^e  debt.  ItT'oi''^'"'''^  *»»«  «"rety,  H   %''' 

fcic  a  the  eoiirse  of  busiiitss  ,i,  '  .'^*'  ''"^«'''l''«''tly  place  .i,  ^ '"''''''*'"•  "^  the  surety 
|eha,l„,ade  the  purch  Je  "or  the  ?•"!  r^'"'*''*'  1'<'*"'1«  a  .1  tr'"'*'""  '"  th«  2e 
Itofhinisef,  his  principal,  an.  ,  ti.;!  ,J'""t  K:"f'Ugh  to  pay  both  oL  r'"''  ""*  '^«Jntf  cooda 
hoaJsoemlorsecrthesepromsorv  •''"''•  r'"'*  '-'"''ecuti.wi  a  ,1  tn^ft  "*'""''  ''^  pai.t  off  the 
lam.rcli..,.„,i,.-„,.  ...1      "''"''y  »"*««=- 'mortgage  : -Held,  thlTh^  ''''«'i.''""ont  of  the 
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tert'd  iiiortuiige  iw  well  iw  the  nlil  hniid,  iiml  tlii'  i      A  juclniiiuiit  cruilitur  ciiiiiiii({  in  |,,  it,i„»,. 
troiiHiirur  iluHtroyoil  Ixitli  :     Ht'lil,   tliat  tlur  nld    iiii)itj,';v^'i' iiKUiiiiln-iiia'cr  isuiititlutl,  miiijui,;,;,.  ! 
HurutieH  weru  liiititluil  to  ii  lirHt  cliiiigo  im  tlio  i  of  the  iuiKmiitiliu' to  tlii' iuiirti^ii;,'ii'.  tnan,!^,, 
l)r()l)urty  for  their  iiideiiinilleutinii   in  reHjiect  of    lueiit  not  only  of  tht;  nioitKJiKeil  piinilM.,  |,  .". 
n  ilefiilcatiou  (liMeovered  of  iv  dul)t  l»efore  tlient!  j  all  eollateial   Heimritien,    whether  the  ^^i,!^  ■ 

transactions.     ('<iiiiili/ n/ Fruiitiiiitr  v.  /irn/cii,  17  j  Huli.jeet   to  the   lien   of   the   ereditur  |'   "* 

Chy.  (i45.  '  jud^'nient  or   not.     Thi'refore,  wliciv  iiLli.],, ,,  i 

w    .   If        ;;        If  J  /   //   »■■  1 1    1)    I  ii>        o/ton   i  had  liei'n  re('overi:d  and  diilv' retjisti  M  il  i  .,11,-  I 
'         '  II      "       I  [larty  who  had  a  contniyent  interest  in  niljiul 

porMonal  property,  Mulijeet  to  a  moitL,';i^',  Ijvw.jl 
"  i  of  Mceurity   for  advaneeH,    and   the  ili  l,t.,r  iiil 

iuHiired  liiH  life,  and  aHsij,Mied  the  |i'ilk\  ti  ukI 
^  same     person   ax    an    ind(!nmity   aiiiiinst  |,„j  ,1 
respt'i't  of  a  lioiid  executed   liy  him  ,is  niiMvfjl 
]  the  delitor  :     Held,  that  the  judj<nKiit  (.rtiiit,.! 
of  the  mortgagor,  upon  paying  the  :iinuiiiitij,| 
under  the  mortgage  and  indenniil'\iiiir  t|,^.  ^  .1 
gagee   in  respeet  of  his  lialiilitv  as  nuivtv,  11,1/ 
entitled  to  a  transfer  of  the  policy  df  imurm^^ 
an<l  also  of  the  mortgage;  upon  the  cniitiu,^ 
interest,  and  to  foreclose  the  mortgiigi',    (,'i/,m 
V.  t'linii  run,  (i  Chy.  "JiK). 


'2.    .{'"'iijiiiiii  III  iif  Si'fiii'll'wu. 

(a)  (iiiii'fdlly. 
l.V-v  /;.  .v.  O.r/i.  //i;,.i,i;  .:\ 


A  surety  holding  I'ollateral  sdeurities  is  not 
hound  to  wait  until  he  has  paiil  the  deht  Inifore 
he  assigns  such  securities,  liut  may  ilo  so  at  any 
time  to  the  creditor,  in  discharge  of  his  liability. 
I'aluii  V.   »'/7Xv,y,  8  Chy.  I'.VJ. 

ir.  olitaiued  from  his  debtor  an  assignment  o' 
lu.s  books  of  account,  notes,  bills,  and  other 
uvidenues  of  debt,  by  way  of  security  against 
notes  for  the  a<'comuu»lation  of  the  delitor  ;  and 
ftlso  a  conveyance  of  real  estate  from  the  father 
of  the  debtor  for  the  same  purpose.  Having 
buun  com]ielled  to  ]iay  a  large  sum  on  such  notes, 

H.  recovered    judgment  against  the  debtor,  and,         -,  ,  .  ,    ,,. 

sne.l  out  execution  thereon,  which  was  the  first  :  l-'i'-v'"'""  ""'"^7.  "1.".'"  "l',".'''  ^\- 
placed  in  the  hands  of  the  sherill  against  the 
delitor,  anil  the  efl'ects  of  the  debtor  were  after- 
wards sold  under  this  and  other  ext;cution»  sub- 
8e(|uently  placed  in  the  haiuls  of  the  shcritl', 
upon  wliicli  sale  sutKcient  was  realized  to  pay 
tlic  execution  of  H.,  and  leave  a  lialancc  in  the 
bands  of  the  sheritt';  and  H.'s  claim  was  accord- 
ingly paid,  and  the  books  of  account  and  other 
securities  held  by  him  were  delivered  up  to  the 
debtor,  after  notice  from  .1.,  a  later  judgment 
creditor,  not  to  part  with  them  ;  ami  the  father's 
laud  was  re-conveyed  to  him.  The  execution 
creditor  who  gave  the  notice  claimed,  in  conse- 
(pience,  priority  ovcm'  intermediate  execution 
creditors,  and  also  a  right  to  compel  Jl.  to  make 
good  the  amount  of  his  claim  in  conse(iucnce  of 


W.  sold  land  to  .M.,  giving  a  binul  Uiti.l 
M.  assigned  to  plaintill'  his  interest  in  thisL^ 
as  also  certain  (diattels,  in  security,  init  rriaa 
possession  of  the  instruments.  SnhsiiMiri 
M.  assigned  absolutely  the  bond  tdC.  tnidn 
(witli  notice  of  the  jirior  securityl  \V.  iMiivtij 
the  premises,  taking  back  a  ni(irti,ML.'i.'  fnrin™ 

tilchliif 
forclosure  against  ( '.  making  tli :  plaiiitiifn 
their  copartners   in   the  business  ilefiiiii,iii'j| 
incundiraneers  by  reason  of  a  rcgisturt.! 
ment,  but  they  omitted  to  set  up  any  iiittra 
the  premises  by  reason  of  the  sccnrity  givnl 
them  by  M.,  in  which  suit  tiie  l>iH  «;i<tj 
pro  coufesso,  and   a  final    order  f(ir  furwlj 
was  ol)taine<l  against  all   the  otiior  iletoli 
On  a  liill  against  W.  seeking  to  rcileiiii  ir] 
he  sliouhl  pay  off  the  claim  of  tlic  plaintiff- c 
the  security    from  ^M.  ;    -Held,    that  .M. 
neces."ary  party  to  the  suit ;  and  alsn,  tluil 
had  a  right  to  pay  them  oH'  tluir  ilaiiMsa,i 
M.,  and  to  call  for  an  assigunient  uf  the 
securities  held   by    them    for    sucli  claim, 
anuiunt  of  which   .M.  was  bound  tu  [iaviii| 

s  liaviii:. 


having  parte.l  with  the  securities.     Upon  appeal    l'l.ii"tiH«  <«r  \V.,    in   case   ofhis 


fromtheCourt  of  Chancery — Held,  1 

the  decree   below,  that  a  subseiiuent   execution 


The   lioklur  of  several   jironii.ssiiry  iM 


creditor  had  not  any  equity  to  compel  the  first    j,iie,l  to  the  plaintiff  to  endorse  the  saiint 
creditor  to  recover  payment  of  his  claim  (mt  of   accommodation,  which  he  did  on  tiie  imu 
the  property  held  by  lum  in  security,  so  as  to  ,  the  hoMer  to  execute  a  mortgage  on  corMirJ 
leave  the  goods  of  the  debtor  to  satisfy  the  sub-  ;  t„  „,,„  j^._  to  whom  he  was  nidtlitc.!  ml 
sequent  executions  ;  nor  had  he  any  right  to  call  \  „„  account  of  the  purchase  iiiouuv  ot  tlitscl) 
upon  H.  to  assign  the  lands  conveye<l  to  him  by  ;  securing  the   payment  thereof, "  as  alv 
the  debtor's  father  ;  nor  was  H.  personally  liable    „otes.       The    consideration    exiir.ssni 
to  the  subseciueiit  execution  creditors.     HeM,  i  mortgage  was  .'SK'iOO  only,  but  tliu  pr. 
2.   Reversing   the   decision   below,    [Ksten    ""d  '  redemption  emliraced   the   notes  as  in: 
vSpragge,  V.CC.,  diss.],  that  the  -securities  in  the   ^1,->{X).      L.    also  endorsed  the  iintts. 
hands  of  H.  being,  at  that  time,   not  seizalde  maturity  retired  them,  and  the  plaiiitiiH 
under  common  law  process,  no  right  ve.ste<l  in    paid  L.  the  amount  of  the  notes,  ulitaid' 
J.  to  have  them  transferred  to  him  by  H.,  ii<ir  !  j,i„i  au  assignment  of  the  moit;,'ai;e ; 
was  H.  bound  to  make  good  to  J.  any  ISss  sus-  |  'phat  the  transactions  rendered  1..  aiidtl 
tained  by  liim  by  reason  of  his  refusal  to  deliver  I  tilf  in  etlect  co-sureties,   and  tliat  tlieji 
the  securities  to  J.,  but  that  such  securities  being  ,  yf^g  entitled  to  the  benetit  of  tiie  setiiriJ 
in  the  nature  of  ecjuitable  assets,  they  should  be  1  l,y  j^  ijy  ^ay  of  indemnity  ;  and,  '.'•  iV 
distributed  amongst  all  the  creditors  pari  passu.  [  plaintiflf  was   entitled  to  enfiirue  the 
And,  per  Robinson,  C.  J.,  that  this  was  not  a  1  against  a  imrchaser  who  took  liis  onaij 
case  to  which  the  princiiile  of  marshalling  the  [  after  searching  the  registry  office  ml  4 


assets  applied,  and  that  H.  had  a  perfect  right 
to  restore  the  securities  to  the  debtor.  Top/nmj 
V.  Joseph,  1  E.  &  A.  292.  See  H.  C,  aiib  Horn, 
Joseph  V.  Heaton,  6  Ghy.  630. 


assurance  that  the  mortgage  was  iiiatieti 
$1,200 only.     Menzimw.  Keiimili/ZH^ 


.1.  Tow 

.1.  anil  I),  crit 

10111I.H  t"  tlic  croi 

Ii-'  itmhii  jiriic 

olitaini'il  a  .s. 

»:ri'ty.    A.  satiN 

li/.    Ii.  moved 

lllt'HIIMt  Jl^'.lillNt 

■  III  till-  cnnv 

criiwn  pidi'cs 

eii'ty  of  tlic  jiid^ 

'lilt  tlins  (vlii 

B»ii|  liini  to  Jl 

Wii  til  enforce  tl 

lined  on  n  j,ei, 

ll'l  imt  Mnu-  (1,,^  ,, 

wily  eiifori'cil    t 

<"'<  •■*  V.  Ii.  177. 

Inaction  liavin;,'! 

»-erei|  again,st''tv 

Itlifiii  to  ciny  In, 

'•'"'     ''.V    iilie, 
'>"«  til  tlie  j.lan 
liiiiiity,  is.snci|  ,111 
aL'ainst  tlie  ot| 
He  ilelit  ami  costN 
'.V  tlie  •21!  \-,v,t 
(fct,wiilc.    />„friv. 

ijuilgiiiciit  recover 
«lio  Here  partn. 

';',''■•    "■,'"•    tlifi 

1|'«  t'o.ilcfen.I,,,, 

J'  tlie  aiiioiint.      |( 

'.'';  '■''•^•"iiiit.s   were 

,''■"   liceii  iiuiie  ii 

h'' »  i.cli  «a.s  .lisp,, 

PH.VKsne.l;  awli 
■/"'/■■'-III  ,f  „/.,  7  j>  I 


ere  .1  eiirjioration   ]\ 

't  Has  to  their  a. 

W^'l.v,  r,,i.sc,|  monej 

»ft"laiiinilivi,I„a|  ' 

|l«vmentoft|,e,l,.|J 

t«i'aiiist  tlie'cin^r/J 
»"»    .Anil  if  tJie  J 

i,;'"''^'"^''  '"  I-ay  tiJ 
V  til '  i'"r|iorati„„  erj 


I.    (I'l/irm/i 

''ywmiot  ,s„o  a  col 
»'"•''  the  surety  ]J 

f;;,y''"""(^]«irtnJ 

■^  lation  H-itl,  f.  *  f 

„■""''*'•  "f(tT„,i,ds 
"iwn,  eaclif,.! 

*'■  .11,1  11     '''^'-'"1 
"'"'  liable  1)  til 

'«  "f«  Hliie],  ' 


See  Teeter  v.  St.  John,  10  Chy.  So.p^By.i  a,„i  j^  ^^^'^''V 
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PRINCIPAL  AND  8TJKKTY 


b.l:;im  lit  .i^'aiiist  liiiiiscIC  j,,  full'  t,     l''''^]".^  "'" 
;  .rniiii  |,i,M,rss   ,-i.'iiiMHt    l.il,  ''""••■'it  <,f 

i.,«„i  i,i,n  to  ,,n,c.c.r  iilthcl  •;;,;"«'"  '■•■'^••^ 


30/54 
""Iivi.hial  naiiic.H      au 

;]i;i:'\:!:>i'-'':''^-iZ!,;;'::;"r!'F''-ti-o« 


3.  To  mr  the  Cmlilor^'  U^„>e,IU., 
l.-tollicnnvntorC  ■('   i,,,, '^f  """/?I"»''«to  |  ti„„,  )„,.,',.     ■"''"  '"""unt  in   /a..,!.  ,.f       'V'" 

fciii«  to  tl,.  plaintiff  „.     e  ,'  0      :  ,""'""'^  1    ''"';''/"'  ■■""'  "  '^■•'K  o    I)  f  "'''i  ""    *'"-'    I'-'  ''t  ■' 
fcaxain-st  tlio   other  ,Iofe    In  t    "'''"'•'*'»'«    I.T'-V   ■'*  I""-ti<m   of    |,       V'"^'""'  "'"•^li  rea  i"' 

J...lKme„t  ,.ocov..r... ^        ^-  '*•  •*'•••  "i"'"^  ''""'?'  i""lHoM  to  '       ^    " '•-'"■l.nrse  I^ 


'•  ^liin'niUji. 

Pyiilmidt    Slip    n     „„  „. 

K™.  each  to  bo  ..Iv.t..;?-"  •■"1'1'itto.l 

ts,  aiK 

siiiciirroi 


'"""'""•""v.  /A-,///o«,  12,..  P 


-  •  ^y  lit 

-!•  "'iJson, 
•'»"'>.  p.  3040, 


W.laii.I  n       v*^*- "'f*<io  by  K    anJU  ,      I  nanc'erv    n,,,!   fi.         *^'"''  ""iler  an 

"t  (letciulaiifc'a 


I. 
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i  '  ^ 

m  ■>- 

T,:     : 

:«■  1 

.  ■  ;.'         ;  i'\ 

u 

11 

ihiii 

i'  ; 

tlium 

:■%.  ' 

bnnJ  : — Hi-lil,  that  thu  itlniutilFj  wtTc  (tiititlud  Ui 
a|)|)ly  the  prDouuilH  of  tmt  »i\,\u  of  tlu;  innrtKivxcil 
IniiiU  in  rtMlui'tioii  of  thu  giiiiiiiHl  hiUiuiuu,  and 
Ijot  ill  uxoiiL'i'utioii  of  ilcfutiiliviil  -  lionil.  Cuw- 
inrreuU  Honk  v.  Miiirluittl,  4  (!.  V.  4!J4. 

A  fiuruty  hiM  no  rij^ht  to(Miiii|ihiiii  of  tliu  a])p<-o- 
priatioii  of  |iiiyiiii3iitH  hy  thu  oreilitor,  wiiim  t'lu 

})riiici]ml  iimki'ti  no  aiipropiiation  of  tlifin,  Imt 
lift  it  to  till)  criMlitor.     ('iiiiiiiiiijliiim  v.  Jiurluin- 
7111,1,  lOChy.  .V.'.T 

One  imrtniT  of  a  finn  uiivc  att  Hci'urity  f  >r  half 
of  thu  )iartnurHhip  iMilulituilncHg  a  niortgagu  on 
hiH  i«'i)arntt!  rual  umtatc,  thu  other  partner  ^ave 
nn  iiiilorseil  note  for  the  reniainin){  |)ortion  of  the 
ilebt.  Snlise(pu'ntly  iiaynientH  were  niacU'  to  the 
cruilitor  on  account  of  the  joint  ih'lit,  wiiioli  )ie 
creilitei]  on  tlie  note,  ehiiniin^'  to  hohl  the  niort- 
gaf,'e  for  the  entire  l)ah>.nce :  IJeld,  that  an 
jiflHixnee  of  tlie  niort/^a>{or  was  entitled  to  iiave 
one-lialf  of  all  sunix  which  had  lieen  ])aid  out  of 
the  |>artner.<4hip  aM^etH  on  account  of  the  debt 
credited  on  thu  mortgage  Hccurity.  Moore  v. 
HhIiIi'II,  II  Chv.  (I!). 

A  townKhip  treoHurcr  had  in  hix  hands  a  large 
Itlance  buhmging  to  the  t<>wn.shi[)  when  lie  gave 
t<i  the  eori)oration  new  auretiea  ; — Held,  that 
HuliHuiiueiit  payments  by  thu  treasurer  were 
applicable  first  to  the  discharge  of  that  balance. 
('orji(inilit)H  of  the  Ti)ii'ii''fii/,  of'  h'uxf  Zorni  v. 
Doiiijlitu,  17  C'hy.  4C'i. 

The  rule,  tliat  general  payments  are  apjiro- 
l)riated  first  to  the  earliest  items  on  the  other 
side  of  an  account,  does  not  entitle  a  surety  to 
claim  that  a  concealed  item,  which,  from  its  not 
being  known,  the  debtor  had  not  been  charged 
with,  should  be  deemed  to  have  been  satisfied 
by  the  moneys  which  had  from  time  to  time  been 
iiaid  by  the  dubtor,  and  which  had  when  so  |iaid 
been  charged  by  both  parties  against  thu  other 
sums  received  by  thu  debtor  on  behalf  of  the 
creditor.  Coioiti/  of  Froiilfiidc  v.  liirdi'ii,  17 
L'hy.  ()4r>. 

See  Hojjal  foiioillini  Honk  v.  Poi/nc,  10  f'hy. 
180,  p.  :«)39. 


Vn.    PROCEEDINdS  AOAINMT  SunETV. 

1.  PIcatloKjif. 

Debt  on  bond  given  by  C.  k  R.,  conditioned 
for  the  due  performance  by  one  I),  of  the  office 
of  secretary  and  treasurer  of  the  Brantford 
Building  Society.  I'lea,  that  the  office  is  an 
annual  one  :  that  1).  waa  appointed  and  defen- 
dants became  sureties  for  one  year,  and  no 
longer  ;  and  that  during  such  term  i).  faithfully 
performed  the  duties.  Replication,  that  defen- 
dants did  not  beciune  sureties  for  the  period  in 
the  plea  mentioned,  or  for  any  other  specified 
time  : — Held,  replication  good.  W'ilkcn  v.  Clr- 
minitelal.,  9  Q.  B.  331). 

K.  having  agreed  with  the  plaintiffs  for  the 
purchase  of  some  limil>cr,  defendants  consented 
to  guarantee  his  punctual  ])ayment  for  the  same  ; 
but  inadvertently  K. 's  agreement  was  recited  in 
the  agreement  signed  by  the  sureties  as  l>earing 
date  the  22nd  of  December,  1851,  instead  of  the 
8th  of  January,  1852.  The  plaintiffs,  in  tleclar- 
iug  against  the  sureties,  stated  the  first  agree- 
ment as  bearing  date  the  8th  of  January,  1852. 
Defendants  set  out  both  agreements  on  oyer,  and 


dunnirred,  uwigning  for  cauMo  that  tlir  i,r,^j^i 
agreement  wiui  not  set  fortli  in  thi'  <l'r|,ir;iti'ii 
or  ruferrud  to  with  sulliciunt  certainty  ;    1|,|,| 
that  thu   cause  of   demurrer  asHi^'incl  i,,„  .. 
suited  to  the  objection  intended  to  ln'  ur^,,!  „ 
to   tiie  discrepancy   of  dates  ;  and   tlj.it  .ItU 
dants   should    not    have  demurrcil,  Imt  ,|,„,u  I 
have  pleaded    "  non   est  factum,"  .nnl  rilmU 
the  trial  upon  the  variance  between  tiuit  jiijj; 
agreement  and  that  declanul  on.     Semi,!,,  jw  I 
on  such  an  issue,  if  it  were  shewn  tliurc  wuul 
one  agreement  between   the   purtiis  rtlatiiwi,! 
thu  m;>tt«'r,  the  error  in  the  recital  i,i  itw,uu( 
not  Ite  fatal,  ami   tlu!  plaintiffs  iiii;,'iit  no.vn f 
Woiltn'urlli  il  ol.  V.  Tioriili'!/ il  ol.,  I0(^.  li  j;)l 

Sci.  fa.  on  a  bond  to  the  Queen  for  iifrfnrmjiK, 
of  duty  by  a  jiork  iii.ipoctor.  The  iusiii){iii]M|| 
of  breaches  shewed  an  agreement  tn  rifiTr,^, 
to  the  inKpe(!tor  for  his  inspectidii. 
alleged  that  lie  irronn/'iilhi  bramlci 
inferior  (piality  with  tiie  words 
pork,"  &c.,  contrary  to  the  statiiti 


lll'l  tiMll 

I>"rk  I 

>r n.(i 

iiikI  tu 


liity.  Demurrer,  f<  r  not  allegiiit;  that  tlic 
complained  of  were  breaches  of  his  iliityurti 
done  by  him  knowingly,  willinuly,  (iiclonigiinl], 
or  that  he  ilid  not  in  respect  of  such  iiiattin 
the  best  of  his  skill,  judgment  ami  .iliilin 
Held,  that  the  breaches  were  sutli(,ii,iitlv 
signed.      Jii'i/ino  v.  Moiro/,  3  ( ',  |'.  iJ'Jjj, 

In  a  suit  against  one  of  two  siirutles  di 
assignee  in  insolvency  and  the  iidiiiiiiistraturi 
litem  of  the  assignee,  the  bill  allegcil  that 
other   surety)    was    "without   iiifHiin  ^T 
estate  of  any  kind  that  the  plaintitrcuiflki 
and  is  in  fact,  as  the  plaintiff  IkIIivis, 
vent,"  as  a  reivson   for  not  niaking  I',  a 
defuiulant :  — HeM,   that  these  .illfgiitiiiiu 
not  sufficiently  distinct   to   disiiciiso  with 
necessity  of  joining  him  as  a  det'cii(lMt.  ' 
row  v.  Mc])i,nolil,  20  (Jhy.   I22. 

Sureties  wert;  jointly  and  seiKir.itilyl»i 
but  a  general  account  being  neccs.siiry,  tk 
solidateil  Order  ()2,  allowing  pmcotdings 
taken  against  one  of  two  or  more  pci-siinsi 
and  severally  liable,  docs  not  upplvt-jsi 
case ;  and  the  allegation  as  to  the  insdlvcai 
one  of  them  is  not  sutlicient  to  ilis|niist 
him  as  a  party.     That  order  is  nnly  av, 
where  the  suit  is  for  a  liijuidatcd  siiin  it 
single  breach  of  trust.     Quicre,  wlii'thiTiD 
a  civse  the  administrator  ad  litem  siilKcitntlj 
resents  the  estate  of  the  principal  ilclte 

Sue  Kirr  v.  C'omcroii,  10  li.  H.  Stii!,  p. 
T/k'  lioyiil  Cauoifion  Bank  v.  A'»/"//"m 
oner  Sont'/if,  20  i),  B.  570,  p.  3030. 
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/n  All  action  1 
I  k'liil  to  liiiii  for 
■ '.,  IllK  (Irpnl 
I lilij^iiix  immvyn 
I HM,  that  tlie  ; 
(i/iil  Jiiiimilj  pnii 
■  iJAil  iiii.ss;H;iit,     / 

lUl.  f/(.,l„MSO 
ftlliMlifl'Ilt  nr  ik 

ti<  lilc  tiiiic  are  II 
drtty,  Diii'il  nil  I, 
Wit's  accounts. 

Ill  ail  ftctioii  ng, 
burt  t'lir  moneys 
■truK  made  liy  mit 
liiiifus  in  ho(,kg  j{^ 
ict  for  that  jiiirpo.^ 
.Hiirctie«.     ,1//,/,/ 

I  Til  ,111  action  oil  a  | 

nai'df  iii'f'ciii//iiit , 

•l;™"'J'.d:   -Held, 

'«"i''.   to  identify 

liti"iici|  in   tJie      ' 


l>h 


I  oniifcisioii  WUH  giv 

|llirc'tii'tj  (if  „  roiinty  I 

fc"j'  It  M;w    f,.„n,l    tl 

fi'   iimlcr  ,1  form,.,- 
•  •■"»"  in  tJic  .second 

Jiii>(.M  to  whether  tJi 

oMoralJ     On  a  mot 

himffsliands,  wJiij,, 

fe^»'"n.  It  Hvw  ordered 

.f"f,  '■';'■''•'"'•«  shou 


l-arnisliecs  hul  ,.,» 
'*""!  "'"ditioiieri 

l^ieilt     ,l>0„hl     ju^y 

-HeW  tiutt/iel^T 

' ''yfonhind  f/i, 
'"■  J*  t'liani)).—./ 

'"*''<l«nt  entered  i, 


2.  Erli/enri'. 

Where  the  principal,  by  repcatiiigtlicM 
of  a  notice  re<purcd,  shews  clearly  that  la 
have  received  it,  this  is  sulliciunt  iirmifoll 
to  bind  the  surety.  Morton  v.  Iiiiijimii\ 
8  Q.  B.  504. 

Before  defendants  became  gimraiitft' I 
notice  had  been  given  to  him  to  semi  the] 
required,  specifying  the  (juaiitity  Mill 
ihereof.  After  the  guarantee,  lie  «« «f 
tinctly  notified  to  send  in  the  lunilicrprl 
specified  :— Held,  sufficient  to  hiiulthe^ 
without  siMjcifying  the  particular  kiml  o/l 
in  the  second  notice.     Ih.  I 


III..  7        '■''■'■''""1 
""eVueea  with  D 
»'■  '-y  N.   of  tlie  ,h, 

r\  T'"-'i'..t  i 

,  .7'  J'OSt-o/lic.t,,  wJl,  f 

t'''V'>I'<'«tm;Sr' 
'"'"stitiitedinth,.,. 

"  """^l  name   ff 
Ih  "^''t  to  sc  .  fd 

*"  no  such  tlefeni 
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I    Jn  An  action  l.y  A. ,  n  coiiiiry  treamir«i.  ,. 

Im.  that  the  ,,|,.i„ti(r  ,„,^,,,  ,^  t  ,,         Vi''  ^"'' : 

Ithr  ,U..|.t  Mr  clcTk  of  „   ,u  "lie'c,  ''"  ,'"•"'"' 

^nt .  account.    /V,.vV  v.  Z:^^':;:'^^  jj;,''- 
hi  an  ftc'tidii  nK/iiii8t  a  floik  <,(  tl„.  n-   •' "" 
fe„,rt  tor  nioneyH    receivo.l   for       Jn  ,■.''''!"•"• 
Vra.i  nia.h.  hy  suc.h  clurk  in  th„  /'"-'"• 

Wnit*.  in  hooks  kt.pt  ini.Ierllu,  ..■.•'■'"  "^  '"'« 
ict  for  that  pnr,,„,su  r-    e  ,1  1  V'""'"'"'"  "^  «" 

|T(ian,u'tion  on  (i  liond  flm  ..? 

^onh.fon.iantri,  ^v^'^^r^^ 

•^  rmc,pal;-M..l,I,  th.it  .lo^  In/      ^^'Z'''"  *" 
li"iM.  to  i,k,,tify  it  with   t  """'J"'"^'" 

|B,  I'Si  "'"    \.    /{on/foil,  '2') 

I  c'oiit'e.s»ion  wiiN  L'iveii  to  ho,.i,.... 

|l„r..tic.  of  H  cnuty  trcir^.?",™. ^  "'"' '  «"* 

tern  it  (V.W  f 1,1  tJnit  ,nf,  i    ?•   ""  ""  "'•'>'• 

Uointhoseco;;^  Sv'iE^^ 

ii««««  to  vvhothoi-  the  i.rotS     "^  '?"  *-■""• 

^.si„„,  it  was  .  r,lc rcVl  t hat  H    '"  l"'l''"  ""  *'"' 
|F.1  into  «.n-t/'an     thJt  ;r''''''r'"""''''t 


PRINTINO. 


,  H  30.TS 

'" '» «";t  t,.  i„,  I.  !^nK  t ' :;  m" f*"  '•"  •'•■"I-".'  f 
.4  J^rr':;;s^,;t''^ """  -""'-i .... 

Hoeunty  l.ol.l  I,,.      '  \, '" ,',"'  'i.-.-iKMincMt  „f  t 

yuHrs  having  t.l7„,« '  '     ,,   '."  "'"*  «i'it,  ai.,(  two 
cr«.litor«oI.rth    'r  ■  ^^^^^       ^'"^=1.  tinm   the 

«.«Uhat  tho  HHlc  in  tho  f  t  „       *'•"  ''alinco.  i,,. 

4^sKi;:.^;n;.r;!j;:;r'r'''^i^^^^^^^ 

'    •WU'.Itoth.Mu.noyf'^^^^^^^^^^^^^^ 
1.0  ,.s  surety,  i,  n„t  pnn„  rtv  o/'"^"!"'"*  "^  ^'"'^•^ 

n  rtg«^,ec.  tilo,l  his  1,11  a,' iin«f  f""""  ^'"-''•^'f".'" 


.  gannsliecs  iia,l  iriwn  fl.,.  ;.,  i 
1-U,m.liti,n.e^l  \X.t    J ''^'"'7' '';^l.t- 
).vnient,  shonhl   pay   «v,.,    m     "   '"  *'''".• 
i -Hel,l,  that  thLull,  it^os        '"""7'"  ••«■ 
»'"!  couJ,!  not  1.0  SdZ      '.'!''■^'•""•'^■'• 
-L.  U  Chanil,.-i{obi„s„n.  "  "  '  • 
lileft'iiilant  cntert'rl  info  o  •  •  , 
.0 the  Vnecn  w  t .  o  "^'  'i^  J™"* f "-1  «e veral 

ti'^i'yN.  of  the  ";,tk;-:/V''">"'^"J 
Ijto  The  Post  (>;£  ;et^^i;"*n';'«t- 

l't''^thep,,stn;aSr4!e  er^te^^  '"  *»>« 
fr'  "'stitiitecl  in  the  naineof  H       "*^""v-ise, 

'-Hel.l,   that  tl  Zh  thJ  IH'''"''^^*^'-- 

«ti.epostmaster.g£an'  «,*'.""  '"'-^3^ 

.''"rtiuial  name,  the  worlw"'' '•■*""«  *« 

Icontaine,!  there  n    Li    ,    "*"  "t'.er- 

|yinthe„a,„e  of  the  6r  "  ''*'J!''  *''ken 

f^-e'l  estate,  subseonlJ '•""«'•*    *°  ««» 

, » 'mpeach  th    aS"  "f  ;r'"'"'«'^'-« 

™«ty  as  well  as  the  nn-r-*''?  ^™""J 

h-oauch^trjrisi,';; 


t  y«  '-    a  .Iefa..ltin^^  Zw^,  '•«"","'*  *»'«  «'.rc? 
withstan.liny  several   ,u.f;       "  ""*"'v'enoy,  not- 

IMIINTING. 
^•AMATIo^.     ^'"Ef-^-'yce  Dk- 


for  the  amount  of  the  Ion    T"  *'>«•''  cu«tonIer 
.""..ths  fron.  the  complete"/';.  P'^'^H^"  '•»*  *C 
that  such  <l«oun,ent  was  ™  «uffio-  ^"''''  •-"'^^'^^ 
,  of  the  claim   i„   euiWfv         i   .i^"* '"i^signment 
'thereofwaswit  i„?K'   ""'    *'"'*  theVS 
manage.^  of  the  Tstfrfc^'^rty  of  thf 
•     ■'"•^  customer,  after 


'»*,-, 


..      If 


ll 


•  ».;!i !'.: :' . 
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PRISONER. 


m 


havinj;  been  notified  of  this  arrangement,  paid 
the  amount  to  the  printer :— HcUl,  that  such 
payment  wiui  made  in  liis  own  wron^' ;  and 
he  was  ordered  to  pay  the  amount  to  the  phiin- 
tiff,  the  assignee.  Uuntiw  v.  Gfonjcn,  1!)  Chy. 
107. 


Judo- 


priority. 

1.  Of  Execctions— See  Execution. 
II.  Of  .IiTnGMF.NTs— -See  Fkaudulent 

MF.NT— JUD(JMENT. 

III.  Of  MoHTOAOKS—Scf  Mortwage. 

IV.  Effect  of  Registuation  —  See  Reoistry 

Law.s. 


Hehl,  that  the  fact  that  defendant  had,  (In 


the 


iirinj 


term,  matlo  apiihcation  ''tr  liis  disthaf™ 
from  custody,  wiiwh  applic;  lion  \v;u  ti-k^\ 
iK'fore  the  end  of  tlie  term,  %va»  im  .sutjjtjfj. 
excuse  ior  not  dechiring  during  tlie  tiriii.    I\ 

Hehl,   th.it  a  defend.-int  once  superst'ilalik  u 
alwaj's  Hupersedahle.     //'. 

R.  <i.  100  is  imperative  that  a  prisiiiicrarre«t«| 
and  iit  close  custody  must  be  deilareil  ,k;,i|||^ 


before  the  enil  of  tlie  term  after  lii.s 


•■"■I'l'St,  ,11,1   I 


II. 


PRISONER. 

PROrEEDINGS  AoAINST. 

1.  Time  for  Dechirimj,  ,S059. 

2.  CharyiiH/  in  Execution,  SOW. 
Disoiiakge  of. 


1.  On    Ilnfmis    Curpun  —  See    Habeas 

CoBrrs. 

2.  L  mier  Insolvent  Dehlom'   Artu   -  See 

Hankritptcy  and  Insolvency. 

III.  Miscellaneous  Oases,  30()1. 

IV.  Arre-st— .SVc  Abrf-st. 

V.  Bail. 

1.  /«  Actions— See  Bail. 

2.  In  Criminal  Matters— See  Criminal 

Law. 

VI.  Duress— iSce  Duuf-s.s, 

VII.  Liability  for  E.hcapk, 

\.  0/  Constali/e—See  Constable—Crim 
INAL  Law. 

2.  Of  SlierijI'—See  SnmufV. 

VIII.  Gaol    and    Gaoler  —  See  Gaol    and 
Gaoler. 


I.  Proceedings  Against. 

4       1.   Time  for  Declaring. 

Where  a  defendant  was  eommitteil  to  prison 
on  a  ba>l,il)le  w:it,  and  afterwanis,  and   lH;fore 
lay  ot  the  writ,  was  released  on  liail, 
return  d.iy  of  the  writ  entered  special 


it  is  no  excuse   that  a  summons  wits  \k\A\m  I 
during  the  liist  week  of  the  term  to  wt  asiiletki 
capias  and  arrest.     Jloiitalinij  v.  f'nllii^  tj\ 
25L— C.  L  t'hamb. -(Jalt. 


2.  Cliar;iing  in  Ejreutinn. 

A  Cft.  aa.  lodged  in  a  8hcrifl"s  oHicc  tn  chjrul 
the  bail,  is  not  a  charging  in  cxeeiitiiin.  Donml 
V.  I\'<ur.ion,  Tay.  2(i5. 

Where  a  prisoner  surreudcivil  by  his )«!!  ,iitg| 
judgment,  applies  for  a  siipersedeas,  tlie  ]ilaii,ti;l 
not  having  charged  him  in  execution  in  i:M 
time,  he  must  shew  wlien  notice  of  mulirwil 
given,     JinnimjH  v.  Jt'ituf;/,  K.  T.  ',i  \\^■l 

Our  rule  of  T.  T,  'if*  Vict.  No.  !i!),  a|.|i|ifsj 
a  d»  fendant  who  timugli   not  a  iirisdiicr  at  i 
time  of  the  trial,  is  rendered  liy  liis  liail ,; 
the  same  vacation.     A  defendant  m  Iki  lu*  laj 
rendered  himsidf  in  ilischargt^  of  his  hail,  ilnn/ 
vacation,  though  not  a  jirisoncr  at  thi  time  J 
the  trial,  will  become  sujiersedahlc,  iiii|r,it 
plaintiff  charge   him   in    execution,  diinn." 
term  next  suceeding  sutdi  trial.     Uni.^x  It 
.5  L.  .1.  2'-»(;.     ('.  L.  Chamb.     liichards. 

The  fact  that  a  ]ilaintiff  has  not  chaiveli 
execution  within   two  terms  after  judgiiicii 
debtor  who  li.us  given  bail  to  the  actimi, !.< 
ground  for  an  exoneretur.      Tnn-tin,;  'i  ni. 
HoUhn  it'uL,  10   L.  .1.  21)8. C.  L  Chaintij 
!)raper. 

Where  judgment  was  obtaiiuil  on  Utli.i 
ary,  <lefendant  iK'ing  on  bail,  and  lie  \v,i«iiii: 
May  following,  in  the  >acatioii  prcccdiiii;  fril 
term,  surreiulered   by   his  bail,  of  which  i 
was  given  to  ]ilaintiir,  and  the  wIkiIc  iii  Tm^ 
term  allowed  toelajise  without  his  huin-ij 
in  execution,  dcfeii.lant  was  suiiciscdoii. 
rnnee  ,t  nt.  v.  //.(/./.«  ct  al.,  10  L  J.  332. -CI 
Chamb.  — .1.  Wilson. 


Defendant  having  been  at  large  mi  hail i 
the  vcrilict  was  obt.iined  against  him.  viwi] 
dered  by  his  liail   near  the  cnil  of  the 
term,  and  not  h.iving  been  (diai-^vil  imsnii 
during  that   term,  applied  for  his  dL^clurttl 
bail,   he  was     Meld,   not  entitle<l   to   bo   served  I  Held,  th.it   he   was   not   a  piiscnn  r,  wilicf 


3001 

'  jiiii^'iiifiit,  and  on. 
'  est  iiivtiitiis,  is  ivn 

I)V  hia  Iwil,  in  tlieir 
'  is  still  held  under 

ciia/iiitd  in  cxecntid 

(,'iiare,  uhtther  ;i 
I  »S'  ,i|>e(i  jiri.soiier  a  i 
jfttuni,  a/iil  iawfiilJy 
jtioii  hy  Hierely  delin 
Ibli.    ///. 

.■I  (lejiii  ty  Judgo  of 
Iwi  the  ground  that  h 
IpLuiititf's  attorney,  ti 
liliLatitPU  f,>r  a  supers 
llnrii  "ciiar^'ed  in  ,.x 
*vtaftcr  juilgment  :' 
Ut'l  t<i  he  diteliarged  S 
»f  Imimu  c(ir|)ii.s.  /f,.j 
|MI.-(.'.  L  ('haml)._j 

Tlie  laeation  succee 
»ii«ideiv.l,  for  the  luiri 

lit  HI  cxeciith.n,  .'IS  j 
The  .same  nile  l'i 
kuiity  Courts  ;«  i,,  tl.I. 

hV'  also    ()■/■/,//,/   y    I 
W)  V.  Sulomon,  III.  (jy. 


"•'■'■  "'c  d,.ft.ndant  i 
at  (iiic  .•w.siz,,  |,y 
f^'li'd  upon  tile 

,f'' '';•''••"' given  no  no 

'"'•'I  '«'r  want  of  tinu- 
"^  ""t  •si.j.erse.leablel 
f '!;   t"    trial    „ 


<>y  adid 

plairti/ 


liut 


^"'Jil'  an  od'en.Ier  f, 

n  111  Mich  county 

^"."'-^ ''"'-lis  and 
■"'■•'.  IW.    c. 


>r  w 


icli 


till 
c  Recoil 


the  return 
and  on  the 


with  a  declaration  before  the  end  of  the  term 
then  next  after  f,uch  arrest.  (Uenn  v.  liox,  ,'J 
Q.  B.  182. 

Under  12  Vict  c.  CS,  s.  24,  a  plaintiff  is  Ix.uiid 
to  file  and  serve  a  declaration  .igainst  a  defen- 
dant in  custody  before  the  end  of  the  term  next 
after  the  arrest.  Ti/san  v.  Mc/.aoi,  1  J'.  1{.  'M'X 
-C.  L.  Chamb.— Richards. 

So  also  under  0.  L.  P.  Act,  s,  32,  cmipled 
with  rule  100  of  20  Vict.  Olennie  v.  Ross,  3  1'. 
R.  289.— C.  L  Chamb. -Morrison. 


m«>aiiing  of  the  rules  of  court,  at  the  t)iii('<| 
tri.'d,  not  having  been  in  do.sc  ciistudy,  afril 
a]iplicatiiin  was  refused,  ('iirri/  v.  yV.wr.J 
Iv.  144.  -t'.  L.  tJliamb. --Hag.irty. 

Charging  in  execution  is  the  |irii(t!»«» 
I  a  prisoner  in  actual  eonlincnnnt  is  dttaia 
I  custodv,  whether  at  suit  of  the  s.ii r 

cut  piaintiir.     J/idrthy.   Miin/,  I7C.  1 

A.  Wilson. 

When  .a  Darty,  arrested  under  c.iiiias, 
action  and  before  judgment,  gives  liail.  ti^H 


L  t 

;»,f  Jtyoftheshe 

"•*'  '"  c.>n\ev  to 
"I'teiieed  at  tli 

"J""''-",  •;/  Q.  B.  37 

fc  ..«■' .'&'■;;; 

iiW,. .       "i  t'on  was  CO 
"Wt  tune  (liter  hu  ,i 
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jiicli'infiit,  and  ca.  sa.  to  (ix  Iwiil  ivtiim,.,? 
«t  inventus,  ih  Rudoru.l  to  tl.c  sIrt  ir-  V'V" 
by  his  l«il.  in  tl.oir  own  .li.scl.u-  o  ^.f  .T''"'.V 
is  .still  hel,l  >m,Ic.r  n.esne  j.ro'JsV  'n  .  ""' 

I  amtiiitd  in  Lxucutiou.     //,.  "'   "   '^  ""'t 

I    Qiums  whttlier  after  voluntary  return  ,,t 

«ca|K,.,i  i.ri.suncra  j.Iaintiir  cinn..^   u    ,  /     '"'," 
I  mm,  and  lawfnlJy  charge  Jiis      l,f      •  ''*  •'"'^■'' 

Lu,..,^.  attorney,  to  c^i^^S    .  Sd;.;;^  "- 


J'ROCHEIN  AMY. 


f     ■( 
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t'.V^^^-ar::'::Si^'rn-„t  for  felony 

f«nesoIe:  an,..,  .Se mUrt    if    {"^  "''■■'"*^'«'  ''«  '^ 
^l«e<l   of   Jan.i   \,:^^  ,','J;-'  u  '*  f'«,'"'-»y  executes 


'Ni 


Ittcn  •Viiarg.-d  in    execution    u-Vh,;..   ..''^'    ""' 


^vii  "tiiarged  in"  execution    witliin' tl,      ^  ■■" 
|«xt  atter  judgment  .■•'-J{el,l    Tl    1       ""    *'"'"' 

tle,l^W>edi.,^a.^edfron;iSy:;:,r: ';"''; 

The  vacation  suceeedinir  n  ♦,.-,„  • 
fcon,i,lered,  for  the  ,n,rp,.«e^,^t"i  !/':'',*';  '" 
^t  m  ex..  iition,  as  a   part  Tt^    ^  *'  ''^^■''• 
™.    The  .snne  rule  gov. n!        f   ,'  J"''"^^"'i"« 


w,..r,iurt..;nt,-.;;--jt-.^^ 

pry  V,  W(»//();(, //,.  (;i)  *    •'•<>&;  //,/„,.  | 


"I.   .MlS(KM,A.\K0|-.s   CisKs. 

mW") M'^iiSr '•::;;;  ;'*''—*. 

rtn.l  for  want  of  tinu  :''.,,  ''"^■'•';'7  ^^"'^ 
l«as  n„t  ..u,,er.sedeaWe  k-eauVe  f  .       ;''''''" 
,""'  t'-m..   to    trial    m  1?"^ in      ,     '^ ''''""^'" 


«;;,^j;— v.s-*«  ArroH.v.v  ..n  Sou. 
lV.OpWrr.VKs..Ks-6'.eEvrDK.v.K 

l'KIVi,EGED  COMMUNICATIONS. 

'S''«l>EFA»UTroN-EviW:,CE. 

PROBATE. 

*«  KxEouroKs  Axn  A.mxvi.str.toh.s. 

P'fOCEDKXDo. 

*-'■  CKKnoiURI. 


k^iigh  an  odVnder  for  «|,„8,.  .,m.    * 

WinMuheouu'iT.il'.'^''*"'^''-'^' 
'«nt«„f  |,ahL,w  unl   r..,      -^     ''o  removed 

l«ty,  to  convey  to  tbe  ,  ^  f  '*i''  '"""»"f 
Kntenccl  ,t  tL.  Record  r ',-"''"''>'    1"''«- 

■'i'^y«pir'go  £e,;;r'r"'^''^'""p'"'v. 

^-:i'.|..ut.;    .'-tfj';'""%'«'>•^^he 

Nt^"'l  that  no  sui    si.  u,J.    1     ^I"^"i1h^.-, 
P0^.fte^oney,J.7        '',;,'7''''"irl.ton 

*'Ui  I'MsniK  the  act     if  '"•'■"'  '"'  "•"-' 

N'rc^s,,,^,/t,;-^        ''«  J'.««  had  ha,,. 

r'''"'''"ev.'a    Sni  i^'';'''■"''''■'^'^'•''• 
;^iH.ltlmt,Vh.n  thr'^tlr*'*"''^^*'"''- 
J  l"-.*!!!  (not  Hvivin.,  f  -       .    "-^  I'"""*-''  A. 

fe-t,nn:ia.;'ti::^i!^i/-'i-"-' 

Tkl  that  the  action  w,io  ,       "'*" '^•^''•ni.ary, 

*ti„,e,,c^Trd:;"h"."";r',r*^''": 

l^y.  B.  100.  /'Wfem«f(.  ('o_  oy 


I'KOCKSS 

II,      .,  '-""•''—''»''''  1V\EC17TI(..V. 

"•^■"•^''^TLESOFWlUrs. 

t'HOCHKIN  AMY. 

WlfE.  '">MEN-,S,.e    Hl-SBA.ND   AND 


i  i'  "<-'Xt  frfclnS  writ',"  *'Vl''*y  I"-^"^eedings  „„til 
' '»  ('l.a.nl,er.s.  a      t"ffi"/"V^'"'  I""l'<^^'ly  •   "d 

->^'-s si^iS:-"'-- 

,  ""■'«'"■■''  ".der  n    «     i"'^.  f  "^'^  ""-^t  frien.I ;  t  [: 

- '^t'-l'l'e.m,  /.v,;,,,,,,   '  •    '^'    '•*<••     < 'hy.  Chamb.- 

I    /^  P'lrty  alleged  thif    1, 

^ '''-""tiff's  .soli4ort  oil     '  r*'  ""'"'-•"'J  I'Vthe 
'^  >'^xt  friond  o     tie  i     ''  •"'  "■■""•=  '••  '•«  ..m"| 

','"*. 'r  r'-''"'-- 1  iic^:""'"'r  "'^^^  '>"  ^•'" 
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PROHIBITION. 


■m 


14'*'-   < 


coulil  nf)t  lie  (.'stalilisliiid  liy  ex  imrtc  altidiivita. 
Jiiiri/fx't  V.  MiiiiKi,  '2  Cliy.  ChaiDlj.  43. — JMnwat. 

A  injxt  fricmd  is  liable  for  costs  iiiouD-ed  while 
autiiij^  as  such  next  friend,  and  not  for  other  or 
past  costs.  /'(«(/(■  V.  P'tolf,  \>  Chy.  ('hand).  45*,). 
— Tay'or,  Sicrrtarj/. 

Whore  a  nexl  friend  had  been  aiijiointed  who 
proved  to  be  an  infant,  and  a  new  next  friend 
was  conse(|iiently  appointed,  an  a|ip]i(Nition  to 
make  the  new  next  triend  liable  for  the  costs 
incurred  before  his  ai)])ointnient  was  refused.  ///. 

The  next  friend  was  termed  a  plaintiti'  in  the 
notice  of  motion  for  security  for  costs  :  Heltl, 
that  the  misdescription  was  not  such  as  to  mis- 
lead, and  that  therefore  the  motion  ought  not  to 
fail  upon  that  ground.  Vnn  tViid-lr  v.  ('Iiiijiliii, 
2  Chy.  Chandi.  98. — Taylor,  iSirrrldr;/. 

A  motion  to  change  a  next  friend  must  lie  on 
notice.  Kutlmnii  \.  Ktistiiniii,  '1  Chy.  Cluunb, 
183. — 'I  aylor,  Sirnlnri/. 

When  a  bill  was  ('.led  in  the  name  of  a  jjerson 
of  unsound  mind,  not  so  found  by  inipiisition, 
by  a  next  friend,  tiie  court,  on  iht^  sidmiission 
of  defendant,  made  a  decree  dt^daring  tiiat  tiie 
]>laintit}' w;is  •ntitlcd  to  certain  lauds  of  which 
defendant  had  the  Icgid  estate,  suhjcct  to  defen- 
dant's iicii  for  t.'ixcs,  itc. ,  which  he  hac'  paid, 
and  ilefendiint  not  asking  a  sale,  and  it  not  ap- 
pearing t'lat  a  sale  or  otiu'r  direction  was  neces- 
sary in  the  interest  ;;f  the  )ilaintiir,  tiie  court 
made  no  onler  founded  on  such  declaration  ;  and 
it  not  appearing  tliat  the  suit  «as  necessary,  or 
tliat  the  defemlaut  v  as  blatucalile,  he  was  held 
entitled  to  costs,  and  tin:  next  friend  wasordcircd 
to  pay  them  without  prcjiulice  to  any  (pU!stion 
HM  beiween  him  aiu!  the  plaintill's  estate.  Yoiiinf 
V.  Ihfm,  14  Chy.  580. -Mowat, 


J'lUK'LAMATION. 
Sen  Ukwakd. 
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I'ROFKRT. 
Set  l'i.KAUi.N(i  AT  Law. 


I'KOHIHITIO.V. 
1.  U'liKN  riiK  W'mr  Lie.s. 

1.  aniernlli/,  30(i4. 

2.  y'o  VoiiutiiCiiiirlM,  .'10»)'5. 
8.    To  JJirixivii  C'l iiiiix,  ,'K)U5. 
4.   7'ti  Sr.MMioii>i,  3000. 
pRAcrnK. 

1.  Ajlitlai'ili,  30<;(i. 

2.  Sitii/iiiij  J'lorrfiliiiyn,  ,3066. 

III.  Damauk,s,  30(i0. 


II. 


[See  R.  S.  0.  c.  52.] 

I.  When  tiik  W^kit  Liks, 
1.   Oencrally. 

It  is  no  ground  for  a  ijrohibitiontli.ittbeiiiii, 
decided   .against  law  and  go<jd  con.Hritnc,., ;.  L 
had  juris<liction  in  the  case.     Siililull  \  i;,; 
!7  Q.  15.  08.  '      ^ 


Where  an  aeiiiui  in  the  Division  ( 


"i:n:,v,l 


school  teacher  against  the  trustees  was  rtf.r^i 
to  arbitration  by  order  of  the  jucl;»(',  \nti,  ,j| 
eon.sei'.t  of  the  parties  :  — Held,  tli;it  tlicikuit. 
of  the  arbitrator  could  not  be  a|i|iLal(l  'm 
under  the  KJ  Vict.  e.  IS.'),  s.  U4.  Iuihuikshi, 
the  defendants'  remedy  by  prohiliitinn.  i;,j 
SlI/Mi/illiliiti'lit  of'  Sr/iiii)!.'!,  Ill  ri-  Milni  1111,1  s,n, 

in-iiii/.,  I8Q.  Ji.  r>;\s. 

Keniarks  ,t8  to  how  far  admitting  jiiri»ilk-s,,| 

"  f-rk 


III  r,- 11.. 


M'aives  the  right  to  )irohii>ition. 

mill  Miiiiii,  2  J..  .1.  N.  S.  133.  -  ('.  I„  Cliauil,, 

Kichards. 


Where  on  an  apiilicatiou  for  a  pidliiljitiuii.J 
(jne.Htion  of  jurisdiction  ilepended  im  a  m 
of  fact  eoncerr.ing  which  the  atlidavits  wino 
tradictory,  and  the;  partici  had  no  iltsjrit"! 
elare  in  pi'ohibition,  .a  certi(icat(,'  of  tlio  kia 
judge  as  to  tlu!  facts  was  held  to  guvtin, 
ble,  the  writ  will  not  lie  in  regard  to  inuttin^ 
practice  in  an  inferior  court.  (,)iiiiir,  thf  ilj 
of  an  application  to  the  inferior  iniirt  inrll 
relief  afterwai'ds  sought  in  an  apiiHcatio 
prohibition  In  ir  ('tnrkr,  2  1..  1.  .N.  S. 'Ji 
li.  Cliand).- Draper. 

Prohibition  was  refused  where  tliL' ai 
did  not  shev/  that  .all  the  materials  on  wfnikj 
order  issued,  which  was  alleged  to  Imw 
made  without  jurisdiction,  were  liefdri'tluii* 
so  as  to  enp.ble  them  to  see  clearly  wliitlit;) 
County  Court  judge  acted  witliout  junsiliia 
in  which  case  only  a  prohibition  slimiMl 
granted.    !ii  re  (Iru.^s  v.  A  linn  il  nl.,  •>(',  y.  B.1 

The  jurisdiction  of  thu  courts  of  uin'  ({1 
litigiiut  provinces  to  interfere  to  st:u  tlK|[ 
ceedings  on  the  arbitration  undi  r  tia  !'>.  \.l 
Act,  sjc.  142,  by  writ  of  prohit.itii'n,  omtM 
and  held  by  the  arbitrators  tii^t  tliiri'  \u 
/(■<■  OiiliirliKtiiil  <Jiich<r,  (i  L.  .1.  N.  S.  :'l: 

An  applicant  for  a  |>rohi!)itiMii  fur  i:\m 
jurisdiction,  who  had  cross-exaiuini'd  witnt 
argued  the  case  l)cforc  the   juilge,  ami  t.iM 
exception,   was    held  jireeluded   fnuii  ' 
after  judgment  and  execution.     In  n  li 

18  c.  r.  4!i:», 

Where  the  judge  has  jurisdictimi  iivirtb(| 
ject  matter  of  the   suit,  proliiliitinn  will 
for   irregularities   in   mere    niatlui's  nI  | 
III  ri'  III!    /•'ir.'i/   Diri.siiiii  Ciuii-l  nf  thr  I'^vt 
Jliii'oit  mill  McL)  (III,  Mi'Li'iiil  mill  M(b'^\ 
H.  4()7.    C.  L.  Chamb.-  Ilagarty. 

A   i>rohibition   nuiy   go  in  the  lint ; 
without  thu  ipiestion  of  juris<lu'tii>n  WmA 
by  any  p.-oocoding  in  the  court  lieldw;  i«l 
a  party  ajjplies  not  having  raised  tlit'i|« 
there,  he  will  not  be  allowed  ciwtn.    .' 
Vlijjoril,  (i  r.  H.  212.  "C.  I,.  Clmmli.- 

Wlicro  a  judge  makes  an  order,  wliid 
possibly  errunuuus  iu  itself,  is  made  t:  II 


^^itumiiaisMsmiSiiMtmt&iMim 


m5 


Lest  of  one  of  the  parties  and  is  apfp.l  „. 
Lhihition  at  the  re-iuest  of  sue  1.  mr  v     h"',  ''' 

,  Chaiiih.— (Jwyiiiie. 


l^iiOHlUITlON. 


>Shnw,  «  P.  it.  :.y,; (j_ 


2.   7w  Comilij  Courts. 

\  Tlie  laiiitid'  dai.aed  ,¥f)4,S8,  annexi.u,  to  hi« 
nnidiis  partieiihirs  r)f  c  aim  sh..«.;„  ''  "'^ 
bnt  forgoo,ls  for  «;i84i  re.iuc.^lT'  *'"'  i^'" 
tth,.  :m„.'H,.e.l  for  ;  l,„t  i.oth  ,'g  3  fc' '"' 
)rthp.artie«toli,p.i,,atotho.^.:^^^^'^;;;- 
HD  the  b;iJaiiee,  oxxeot  a  small  n...  '"  *";**i-L'r- 
J  to  have  been  paid/a.ul  ;:'eiiTt''7l.r'''''*- 
bunu  returned  barrels,  Init  whi,.],  stiVl  ^(1*'^'" 

tests  SS 

thaving  been  given  ^S;::';:;r?f 
filsubtanieil  a  new  tr  al.      /,,  ,„..,/•'  "^ .•"■'er- 

feeall.m-,.,1  the  phtintil F  t,    X      'l"^'  '  '  "'" 

fas  amemie.1  the  elaim     ••  J  '"  "^ '"'"• 

I  jiiri.s.iiction  :  -Fid,!     thaf  H      '''"'^  "'''"■» 

H  inu-4-- wouh.  ^.n  rL''ro.;:::rr''''*^''' 
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K7rs::u;tl'''''v^*""'i-asi;r 
;-'<oramn.i:£:;;ai;'?iit!;r«':*''^^'sHi:; 

'''Vision  in  which  the  on  L         '""/'''"rt  f"r  the 

1"'  '*  >"..ti.m  for  a  writ  ;.f^     '/f''''*''' '  •■""I  that 

■""Whether  or  no?  ho  L  !l     ''""'""'  "'« 'i»es- 

'"•  tJ'o.purposo  of  liv Lr     :rTl'''*  ^''«  "'■•"Jo 

''^'  '^li'jiiiro.l  into.     i^. IK  "«;-''•''••"  <-'<'uhl  not 

;'  -'"vi^tiinf  I>;";;,^^;!;  *;•  the  sessions  from 
Viet.  o.  32.    .s    •>•<     .'"■"'"' y  i-'vonniL',  undor   •!•> 

'••  *'-■  •s^s^i.ms- ;,-,  ■\,^;:""''"-'.  -'^  proiliMti.': 

""''■'•  the  above  «f'"'''''''"'t^''l--^'    Tb-if 

j":w^wi.otri:s  ,:':t'\;''^,'•••••^«'''-f<''•^ 

!l^^!^"  'Iq-ositions  f  Wt.  .:'"""  J"'">'  •"•  t"  '•«• 
tins  '«n"tgnM.ndf,,r.r,,"  T^..''-'^  ^'vi.Ience,  l,„t 
'""'  "'"//"-,  «  1'    K  V::".''f  "!■.'•    /"  '•"  /lro>ru 

'''.'"' •'■"•'It  havng  .rant.  '.■     '      '''""''■  "*''''*• 
;;;!r]";"«  ^'^unst  l-mS**^'/:  l":"'"'>ition  to  the 

the   clerk  of  the ,.  ^         '  ''  "'•■iiKlaniiis  to 

"-"t  ;.f  ,.„,,,  ;r,..     :'-  *:•  --t  fy  tl,e  non.pay- 


ICuiiiity  Court  jii.lgi,  at  the  t,;..i 
|c.iti.n..fplaintifrs°counM  .,.,'•  ';'"'"  t'"' , 
^■'  Wion    an,,    .11    pi' ;£--';:. ;:^i 


lt"t..  l,e.trM,:k   on'     '•  ,^  Z    Vr    '''''•'t'lig  I.  /I ///,/„,.;/. 

^:,:;!'fe-:.-'  .>--ition  to  a  c... %:;!: ...... ..  :  ' "'""'  ^- ''"-"  '^'  i- 


ji-.ii^hisre::.^^f^  :;:;^«'y-'.M.^ 

Tjrm"-'.  '        •   '-'•    '  hanib.   - 

l»f  acnmnts  between  thf.    t      "  "'"''-'• 
k^O'..beenmr^.}S-j;ntn 


^v^-'^'e.Sr'^  [;;'■(;;,;•;';;  !'''^i  ^r'*  i"-<'''ii>ition 

i  '^  '}■<  111  which   K.    .V    M    •      ,^'?"  ^"unties  of  L 

'«'.li'ffii.la,it:"-,f^.i,V  tl  ^f'./'''"'"'"'  '"'<l  a  l> 

'"•'J-tional.le.     Aot'/^l^itri^'f!!'^  S;- 

f!-^•^cL,^L,;:!;!Sr•''^••^I''•olnbitionto 

<  onrtof  Hevi,-,.    !i  ^'""'fe' "'  'wikruDtcvi.  fl 


,  ':''"'"''l  'I«'elare  ■■,.  ;,r,  h  biH  'i'^-  !«'''.V  ""'vin.' 


•fs 


I 


*i"  chambers  has  no  „ow,.,.  t        i 
K  tetraining  a   ii    j.      f    *"/"'''^''-  » 
h  Pf..coe,iinS   J^l  Ifnt",:?""  ' 


U'orl;^  "  V:'"»''««'"-y  note    „av         T  "'•  0'^»'>'^K,s. 

""«A,ts.     *  or  substantial 
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rUBLICI  SCHOOLS. 


St 


damages,  lie  must  proceeil  by  action  after  the 
entry  of  judgment  (juod  stet  iiroliilntio.  Mittli- 
hvrija-  V.  Ma-ritt  ft  id,  2  Q.  B.  413. 


PRO  IXTEKESSE  SUO. 
>SV('  Evidence. 


PUOMISSOIIY  NOTES. 
See  Bills  of  Exchancje  and  Promissohy  Notrs. 


PHOS'l'ITUTi:. 
Sii'  Bawdy  Housk. 


A  conviction  under  .S2  &  33  Vict.  c.  28,  D.,  for 
tli.it  V.  li.  w.as,  in  the  night  time  of  the  24th  of 
February,  1870,  a  coiiunon  prostitute,  \viudcrin<' 
in  tlie  public  Htrceta  of  the  city  of  Ottawa,  and 
notgivnig  a  satisfact<iry  account  of  herself,  con- 
tr.iry  to  this  statute  : — Held,  l)ad,  for  not  shew- 
ing sutUcicntly  that  sh.;  was  askeil,  before  or  at 
the  time  of  being  taken,  to  give  an  account  of 
lierself,  and  did  not  do  so  satisfactorily.  Iti'oiiia 
V.  Liriniii,;  30  (^  i:.  r>0!». 

Sendde,  proceedings  having  been  taken  under 
29&;50Vict.  c.  4."),  T).,  that  the  evidence  might 
l)e  looked  .at ;  and  if  so,  it  wius  plainly  insutli- 
cient,  in  not  uhcwing  that  the  place  in  which  she 
was  found  was  within  the  statute,  or  that  she 
was  a  con  nion  prostitute.     Jli. 


PR0T1':ST. 
I.  Of   Ci!.;..-.  oh   Notes— .SVc    Bri.i..s  ok   Ex- 

fltAXtJE    AND     I'UOMIS.SOKV    NoTKS — No- 

TAKV  Public. 
II.  Rei  ovEUYOF  Money  Paid  isdeu  Puotest. 

1.  (.'('«(-)•((%-  .S'lr  MoNKv  Counts. 

2.  For  TuM'.i — .SVr  Assess.ment  AND  Taxes. 


PROVINCIAL  INSURANCE  COMPANY. 

Held,  that  an  aHsignmcnt  of  stock  in  the  Pro 
vincial  Insurance  Conipiiny,  duly  executed  by 
assignor  and  assignee,  for  a  good  consideration, 
with  proj)er  notice  to  the  conipanv,  was  valid 
without  f'.irther  registration,  pi-ovidcd  the  as- 
signor was  not  indeli'i'd  to  the  company  and 
owed  no  calls.  The  22  N'ict.  c.  (13,  did  not  ell'ect 
this  case.  Crawford  v.  Vruriiidal  Jiii,  Co.,  8 
C.  P.  'J63. 


J '110  V  ISO. 
I.  Tkial  hy— .SVc  Trial. 


PUBLIC  COMPANY. 
iS'ct  CoKi'o rations. 


PUBLIC  OFFICERS. 
•Vce  Office  and  Public  Okfrkks, 


I. 
IL 


HI. 
IV. 


PUBLIC  SCHOOLS. 

Who  Entitled  to  the  Use  w,  30i;j  I 
Trustees. 

1.  Elect  ion  oj, 

(a)  Electors,  3069. 

(b)  III  Xcir  or  altered  HtclioiiA^yj^l 

2.  Pon-ern  of,  3070. 

3.  Pergonal  lAnli'ditij  nf, 

(a)  On  Coidract^,  .S071 

(b)  Jiefii^iiKj  to  KjitrUi-  (\ 

J'owrs,  .%7l. 

(c)  Of/ier  CaKe.i,  .3072. 

4.  ArtioiiK  Jli/  anil  Ai/iiinxl. 

(a)  Actions  bi/,  -.iOl'.i. 

(b)  Actlont  atjaiiisl,  3074. 

SurEKINTENDENTS,  .?07"). 

Teachehs. 

1.  Manner  of  Jlininm  raliwi,  .307,' 

2.  ProceedinilK  to  Pecorer  Suhini. 


'  "'y'ntJ 


V.  School    Sections  —  Fok.matiun 

Al.TEKAlION    OF. 

1.  Union  Sections,  3077. 

2.  Other  S'hoolSeetions,  3(18(1. 

3.  Notice,  .3082. 

4.  Dexcriitlion  of  lioitiidtifh. 1,  ,]i\\i\ 

VI.  School  iljusEs  and  Sitks,  ;iOM 
VI F.  School  Rates. 

1.  For  W'Init  J'iir/)(>.'<'s,:m'X 

2.  Ifow  Ini/ioxed,  309(> 

3.  Collectii.ii  oJ,  30!)3. 

4.  Maiidaniis  to  Lecu. 

(a)  'fa  School  Trunin*,  mi 

(b)  To  iMnnicijtaKjirjiiimlmii 

5.  Other  Cases,  3100. 

VUl.    (iRAMMAR  SC1I00L.S,  3101. 

I.X.  HioH  Schools,  3102. 
X.  Sei'Ar.^te  Schools,  310J. 

[.SVc  P.  S.  O.  c.  Ji)4,  '•  The  PiMicS'lm.' 


I.  Who  Entitled  to  nii:  I'sEifl 

Held,    that   in   this   case   it  w:w  sia 
shewn  th.at  the  phontitf  was  a  ri'sitiuiJ 
school  section  from  the  sclinol  of  wliiliir 
had  been    excluded,  tor   whiih  tli^  Mi 
brought.      Waxhinj/ton  v.  Thi  '/'c,.-'  "oiJ 
in  the  Ton  nshiit  of  Charlotte cilli,  iK'.  R| 

Residents  of  a  section  in  wliioliii 
school  has  been  establislu;cl  f(ir  tlk 
which  they  belong — as  in  thiHCim,  frd 
people — are  not  entitled  to  houiI  tluirchii 


Itk  general  cnnimor 
/////  V.   Thf  Sch 

Zoif,  n  Q.  B.  r>7a. 

Helil,  that  upon 
lilaiita  ill  this  casi 
itfiiiiiiig  to  the  aj)]) 
tor  fo.'diiri'ii  persons 
ki  liven  iliscoiitiiiiK 
\>K  entitieil  to  a  nui 
dniit  ills  (laiigliter  t( 
'eititiii  of  a  scjKinitc 
lot  (iniiiiJ  the  I'iglits  of 
ibJished  as  regjirds  th 
I  is  11(1  loii^'or  kcjit  u 
\lilnc(iii  (ind  the  Trm 
<.Timi.4ii)(,i\s,ii„l,ri 

I  In  aiiswer  to  an  nut 

I  the  school  trustees 

ilicaut's  son,  a   .roloi 

«\  in  his  ward,  it  w,- 

|«cii(»il  h.id  hc'cii   syt 

if'itaiits,  ami  that  tlic 

1  «a.s  ilesired  wjw  „v 

'<"•  .my  adihtioiial 

»enT,  110  sejianite  .scJi 

'coloured  pcoi.Iu,   the 

.""f    ,-■",'*■'  ''■■'•''^ed  .■D-t( 

[K  mol  tl^ive  ,iieiiti„„e 

'"lily  of  w.intof  ,10 

w  refused;  h„t  ^.s  ,., 

l"ll.U.t.o„„t„ft,,^,, 

l''niemltop.,ytJ,ec,„ 
lliitelnsni,   „,„l  //„,    , 

"""s  SI  <,».  /i.  274. 


'/.  Tkustk 

I.  Khrlion 

f.'l)  Elector 

■■■'^'■Xo'' only  for, tat 

"Itrs,    are    not    "  f., 

'tk.  |;i  t  14  \-,et.  *'" 

»fMore  ^■ote  at  the  ej, 

•^iWTc  whether  sees 

tt'tiioelo<.tor,sofscJ,o, 

H'T  t<,H-nsliip.s.     ,Sein 

fplies  to  :,oth      77 

"'•■  '  lo-l:<l„-,t(il. 


'.)  Q 


/«: 


>'■"'  or  Altered 


['.^-t^Kt  c.   48,  s. 
P    .tnefe.s..,,yto  call 
|'"W;.n,tncivtrust. 


^';;""_Mdioation  of  t|, 


'I'.i 
.'•y  takiiin 


one   W; 


^^^  PUBWC  SCHOOLS 

,ff':"^f;;~«';H"'"^«"<^'' section  /,.,t,  .  ,  •^'^^o 

III!/ v.   J/if  Sr/iou/  Tnistc'i  nf  f.     I       ■"'  M''^' local  surifli.;.,*     i     ., 

cM,  that  „,.o„  the  f^cts  a»n..>...  fclJ!-:'- --w  seS  ""r'!"'?^"''^*  ^^o'^ 


rt  M  y.   n>'  Sr/wo/  Tnrstr,T,rr,T     ^'"  I  ^I'e  local  sunennf     ,     ., 
Ht-M,  that  >i,K.n  the  facts  a..™.r>  f  'f'  '""'""^  «  ""w  seS  '™','^'«"»^'  that  N 

k1  teen  ,liscontinuu.l,  an,    t Uf  I,        '"'x,'"'  'M*{    '"■Y^'-    'S""".,   the     isLf.     "'"'  '''■''"»»• 
.entitle,!  t,.  a  n.anda^  ^J,  ^  ^ .^--    t*^-  -t.  a    ;,,.,^,<|;^^ 


|j;th.  when  the^iefen  I     tslve'"^' "'""'' '"^ 

jKl  teen  ,lisc,.ntinuu,L  an,l  tl  tf  h  'x,'""  't    .•"'"■\'"y-    'S"';"),   the  ,Iis„„f.     ^^  ^'-■''*^'»"-     in 

U  entitle,!  t.  a  man  laZs  t    tl  ^   '^"'''•'-'-         "''l''""''^  "-^i-P 'i    e.I^a  n^^^^^^^^  '•«"«we,l  ;  the 

^,t  his  ,lan«htor  t..  tl'^nto  '  el  "f  ^'^-^^   S'tn^ 

ft  nnn,>l  the  ril-hts  of  those  fo  '&,•'"*  '''"^^  w'.'r  "'^. ""'•^"  "''•'^<^  «  .  'n  n  sT^  "'^  '"'^''"•"'g 
blishe,!  ,a.s  reganls  the  connnnn  «.i?  i  *  '^''*''  '^''-  ^f'^''.*"'"  sets  of  tnZLl  i  '"*'  '''"  *'»•''*  there 
fk  n..  l,.ngc.r\ept  up  te  "!,£"?'''•.    ^^'J"-'"    ^ 'i"  '"-^t  eleete.l  t  •ustees In  ^^'\'^  "'«  "»i''e° 

t  liiiriim(l) 


„..o..v,.  ,>,  ..5>,,.a  mueoininonschook     \vu 

^  niC  Jfisr  cmuji    Ai.„i.  .1         .  •■CJtl,  fttfirili- 


»/  Sa,.,lw,ch  Eu,t,  23  Q.  I}.  034; 


""■""7'  "'"/"'«  me  sclioo  to  whi,.|.  .  i    ■       '"  " 
«,..«  .lesire,!  «•.-«  ..vercrow,le,l   inJ        ."""    *'''"y 
..  inr  any  a,l,litioiial  children    '  ' '  ""    '■"te.     Clii,r^.,"'   '■"  '"-'"""  *"  recover  I..i,.l"7,"" 

^'I'-nlyof  «^.ntof  acc,„n".,  ';,*■'.  "''  *''*••    *''''*'''■'•''•*'•  Kel.ruarvsr'^^";   '•     it  appcare.l 
i'o  refnso,! ;  l.„t  as  ad  j'   '",'    ''^"  "rit  N;'"«.stc,l  of  the  t..w^\,rn,,^  ''>'''  «'-"^t'"''^Vo.  / 

«<;'li"..Isecti,,,Mn,,perat',    J,,   ''"''■''   "'"«   ■■v'«o  a 
r'ji-     i"  Fol.rnary,  IsJ    th.H     '"  f'  ''-^^*'"''  ^^'o 
'/.•vrw.ch  passed.'    .^  Jl.ti '^,  *?^'.'-?  »1>  '-'-nneil  o 
•^'"P  »ito  sixteen  scl„!o      ,^  '•  '''""'"'^'  "'«  town 

'''-\wse,,tionswasf,       ",V        ;''r'  ^"-  '•  "f  these 
•■^.''Pof  Harwich  vv  W|    /   '^/}' l""-t  of  the  town^ 

;;  V"'*''7".  i.a,i ;    ;„*';f  '••-•  ^-^ti.  the  tow . 

f^  wl.(.lo  of  4e  o  f  1^  ^«^'  f '•  I,  ad,led 
'»  ■January,  isr,",,  an  e  , ,  f;  r '"'"'  P'-cviouslv. 
•■'«  ereatcl  l.y  the  Z.h  f  •      " /'''"  «^''ti"<.  No   ] 

^rr.nt  un.ler  wh.Vh  "  ^^VV'*^^',']"''""  *''« 
there  shoul.l  have  1,,. ,  t".  '  /  '^^■''''  that 
.f  «t.on  x\o.  I,  at  the  el  vt,,  ,''''''''•'*  '■''•''^■'l  f'"" 
^warrant  sig„e,l  l.y  tl  e        ,       ;'"""'^'  ''""'  ^''''t 


^... -count  of  ii;:„;v''eS';r' l""""-'^- 

oniere,!  t,.pav  the  cfsts      7,  *  *''"  *'-"«toes 
l""'"-^.  :!1  (,».  /!.  274.  ^'"••>V,r.y  o/-,v, 


ii.  TKirsTKKS. 
1 .  Ekclioii  of. 
(a)  Eh'rtor^, 

'■.•»tr,l„nlyfor..tat.itelal,o„r  an,J      . 
irs,    are    not    '' tnv..Ki'.'  ,•"."'•  ""t , 


Kmliiers, 


"•h'  l'"<  A  14  \'ict.  e.'  48 


S.   L>L> 


'I'ld  can-  ; 


k^ft-lore  \„  e  at  the  election  of  s,:h77;"" 
.  '^iiaTc,  whether  sees  .T  •i„,i  7  ,  V  ' '  *''"'^- 
h.tl,eelo,.t,,rs,,f  sdrndV,  y  ''\.  *'"''  ^^'t 
fcf"r  townships.  Se  ,  '"^''i''^^-:  f'"' towns, 
Ipplies  to  :,oth.     '/'/      >^'   *'''^*  «'^^'='  7  at 


|;uTir4i"?'rt  section 

^ke,tnec^..,..,.ytocnll    ;„'"■''■«,•  ''-'•'•es 

«ana  appoint  neivtnsteet    ";:."^.**';'^tio„ 

'M'„.,l'2Q   ii  V,-,    "-'  ^ ''"''i.s/„p  of 


B^'tion  .No.  7,  I   ,  t ...  2    y  !-esoh-cd    to 

>?".■«■  s,.:ti,.V(tr„'oT';j''''-'*" 

fcre.:h,t"     rrnr'?"'''''''^''  '■''•'■ 
Ptl,  „f  .lan„,   : '  ,f,^  "    '  t'„g  w.«  eallcl 

h''''«"^lur^nnr;'''''''"'.  ""*»'" 
i»'i'«l.Hto  aro  e  fs  ?  '"V  ''"«•'"'«  was 


-.   /  Ofnrs  of. 

«Hipj;\;;:;:^'];,'i  *i7'- (^^^^^ 

unhnutcl  discretion  as  t,;';  "^^i   «"   -'4-  W 
to  1)0  ke,)t  up.     ,sv/,w  y,  '''"  "un'l'cr  of  schools 

T^^vo  of  the  trn«fp,.<.     f  ' 

Patent  to  act  in  ,!I  .'Ls  win ''*':'"  ■'"'"  ""t  con,. 

;»YS~!,;;;iiSS»-jo..n»u,»  „,.,,„  ,^ 

;V"I  •■' l*>a  tli„t  It  „,„ X  ,    '?''  T' '"  ■"fficicnl- 

^•"•-•''•ly  entitlcl  to  succeed  '"y);''""*'"'  «''^«  I't-ld 

Of  i.i^ti;En-'-;-.n.y  the  consent 
•-outractor  for  the  build- 


TT 


fl 

l.v  * 


3071 


PUBLIC  SCHOOLS. 


3^>:!H9ord 


iiig  of  a  school  house.  Lnmont  v.  The  Scfiool 
TriiMli't'M  of  Nertion  iVo.  3,  Aldhoro',  5  L.  J.  !)3 — 
D.  C— Hughes. 

Hehl,  that  power  is  given,  under  13  &  14  Vict. 
c.  48,  IG  Vict.  0.  18.'),  to  school  trustees  to  nssem- 
1>le  a  siicci.il  meeting  of  the  freeholders  and 
householdei-s  of  any  school  section  for  the  iiur- 
pose  of  maintaining  a  common  school  witliin 
their  section  : — lleld,  .ilso,  that  any  resolution 
piissed  at  the  general  animal  meeting  may  lie  re- 
scinded by  a  special  meeting  properly  eonvene<l 
for  that  purpose.  Wilnoii  v.  J'hoiiipsoti,  9  C.  1*. 
304. 

Sec  O/inrv.  Tfir  Union  Board  of  School  Trun- 
kis  of  Jnijirmill,  2!)  Q.  B.  409,  p.  3074. 

See,  also,  VII.  1,  p.  3089. 


3.  Personal  LialiUUij, 

(a)  On  Cuntrarln, 

The  plaintift',  a  teacher,  sued  upon  a  sjiecial 
agreement,  stated  to  have  been  made  by  defen- 
dants as  trustees,  to  furnish  him  with  fuel  when 
reiiuired,  under  9  Vict.  c.  'JO.  Defendants  de- 
murred, because  tlie  defendants  having  made 
the  .agreement  in  their  corporate  capacity,  were 
charged  as  individuals  :— Holil,  <h;claration  ))ad. 
Anili  rKon  \.  VniiSi/hir/  il  al.,  .")  (^».  R.  33").  Sei^ 
also  ahcrijj'w  I'altirnoii  il  a/.,  ,")  (^».  H.  (i'.'O. 


(li)  liij'itniiiij  III  K.iiri'i.M-  Cor/ioniir  /'(h/v/w, 

{III/  I,'.  S.  O.  rh.  !i)',,  .■<,,:  :.'.!S,  ini;/  /nix/if  or 
trii.i/d'x  of  aiiij  /iiihlir  scho<il  ir'i//'iil/i/  m  i/lcrlhn/  or 
rifitniiiij  to  i.rrrd.tc  all  /hi-  rnr/iiiriilr  jmiri rx  vistid 
in  them  1)1/  Ihix  Art  for  thrfiilji/iniiit  if  anif  con- 
tract  or  aijriinn'tit  niaitr  liji  thi  in,  sho/l  /)<■  hi  hi  In 
III'  iH'rxonallii  rixponnililc  fur  I  hi  fiilfhni  nl  if  xiich 
contract  or  aiprtmoit. ] 

Formerly  any  difrcrcncc  between  trustees  and  a 
teacher  in  regard  to  his  salary  or  any  otlier  mat- 
ter, must  have  been  submitted  to  arl)itration,  as 
provided  by  the  statutes.  SeeC.  S.  U.  (".  c.  (i4, 
88.  84  87.  Ami  liy  '23  \ict.  c.  49,  s.  9,  trustees 
wilfully  neglecting  or  refusing  to  give  eflect  to 
the  award,  were  held  ]icrsoiially  rcspoiisilplo  for 
the  amount  awarded,  which  might  lie  enforced 
against  them  by  warrant  of  the  arbitrators, 
jiut  these  provisions  were  reiiealeil  liy  ,'i4  X'ict.  c. 
33,  s.  '27,  <>.,  which  ilirectcd  all  such  diflercMces 
to  be  (Jecidei'.  in  the  Division  Court.  'I'his  eii.ict- 
ment  is  no'v  contained  in  the  1!.  S.  <». ,  c.  '204, 
8.  Ifif).  For  decisions  un<ler  tlie  arbitration 
clauses  as  between  the  trustees  and  a  teacher, 
see  Kinnidy  v.  I/nll,  1  V.  V.  UKS  ;  H'lanr  v 
Bull,  10  C.  P.  .3(i9;  Kinniili/ V.  liiirni'sx,  15  0 
Q.  473;  .v.  C,  7  C.  1'.  227;  Ihojhix  v.  Pakv, 
2.5  Q.  B.  95 ;  liirmimjliani  v.  Jiiim/cr/'onl,  19 
C.r.  411. 

Where  school  trustees  l>eeome  personally  re- 
Sjionsible under  13&  14  Vict.  c.  48.  s.  2,  sub-s.  Hi, 
for  refusing  to  exercise  their  corporate  powers, 
before  sudi  lialiilit>  can  be  enforced  liy  the  war- 
rant of  arliitrators  under  sec.  15  of  Ki  Vict. 
0.  18.5,  it  is  necessary  1 1  shew  that  there  lias  been 
some  .adjudication  of  tlie  fact  of  wilful  refusal, 

lianney  v.  Mackkm  tt 


A  plea  setting  up  an  award  between  the  «ch,<i| 
tnistees,    of  whom   plaintitT  was  one,  and  tin  I 
teacher,  and  a  warrant  by  the  arbitrators,  ii|,,u 
which  plaintiff's  goods  were  sold,  was,  Heil  U|l 
on    demurrer,    for,    1.  The    arbitrators  hail  n,  I 
power  to  award   costs  ;  2.   Nor  that  the  « 
shouhl  be  ji.aid  within  thirty  days;,*).  )s,tjA 
resume  consideration  <if  the  matter  alter  haiin.  I 
<ince  made  their  award;  4.  Nor  to  dicult  tj^  I 
the  trustees  were  personally  liable.     Vii„ii„„ 
V.  Hull  it  al,  19Q.  B.  «33. 

Tnistees  cannot  be  held  liable  uiikss  tlnl 
wilfully  neglect  to  do  their  duty,  not  wLerttkeil 
decline  in  good  faith  to  exercise  tlu'ir  cimxiriil 
powers  on  account  of  any  doubt  or  legal  (lithcultil 
which  they  suppose  to  exist.     Jh. 

School  trustees  cannot  be  held  H.-iblc  lunlitijl 
Vict.  c.  49,  8.  9,  for  wilfully  iieglectiiiL'  or  K^ 
iiig  to  comply  with  an  .award,  witlidut  lniiiL.5n 
afl'orded  an  apportunity  of  explaining  or  jujto 
iiig  such  non-compliance.  AVherc,  tlierfture,! 
defendant  in  replevin  justitied  seizing  tht  plr 
titl's  goods  under  a  warrant  of  tlic  arliitraJ 
issued  against  the  plaintiff  and  tlieothurtni.<t« 
for  noii-comiiliance  with  an  awanl,  Initiluli 
shew  tli.at  the  plaintiff  was  notitiid  ur  aj( 
upon  to  sliew  cause  before  such  warrant  mA 
—Held,  that  the  plea  was  bad.  liiiuariiil 
to  the  informality  of  the  warrant.  ll:nU 
lliinijirforil  vt  ah,  29  Q.  B.  '239. 


to  iu8tif.v  such  warrant. 
ai,  9  C.  !'■  ly^. 


Jlehl,  t'^at  an  .award  maile  by  arliitratun^ 
liointed  under  .sec.  '29  of  C.  S.  I'.  ( '.  c.  (14,  ^ 
one  of  the  trustees,  (the  secretary  trcibiinrjl 
hisiiidividii.al  cap.acity  as  said  trustee,  firuirj 
fully  vitliholdiiiglKioks,  moneys,  &c.,  isliinl; 
'2.   TJift  the  citing  of  a  trustee  to  aiipiari 
the  jin'geof  the  County  Court,  under  sir.  | 
.Ml/.,  of  the  school  act,  is  not  iicce.s.sariK  lii 
] proceeding  liy  arbitration   under  see. '.'It :  i; 

I  Th.at  under  si'c.  130,  the  judge  of  the  (. 
Court  lias  iio  jurisdiction,  except  wluius 
tary-treasurer  "lias  in  his  possesfiion,  l« 
moneys,  &c.,  which  came  into  his  tiosst.'sioj 
sc'.rctary-trcasurer,    and    whieli   lie  wmni 

I  luilds  and  refuses  to  deliver  up,  &e.,",i)M! 
secretary-treasurer  must  be  guilty  of  niisik 
our,  contcmjilated  by  tlie    l.'lOtli  elaiisc, 
tile   judge  can   interfere.     Frrrix  v.  (%'4'A 
It  al.,  IOC.  I'.  -272;  (1  L  .1.  KiX 

Where  it  appeared  that  a  iiorse  wai 
liy  K.  under  a  warr.ant  signed  liy  two  I 
tecs,  commencing:  "  \Vt,  the  iiiidefsigiwll 
tees  of  school  section,"  &c.,  and  sealiil mtlT 
corjiorate  seal: — Held,  that  tiie  triisttrfj 
liable  personally,  not  in  their  coriKiratciia 
only.  r<o/(V'  v.  Kimi,  21  k).  I!.  IS'. 
Ihllanilw  Kimjit  III.,'  \-2(;.  1".  1%. 

Held,  following  Kennedy  v.  liiiriicss,  lj| 
487,  that  arbitratfirs  between  seiuKiltnisM 
a  teacher,  under  the  Common  SelionlAd,i| 
within  their  jurisdiction,  are  eiititleii  tol 
■  tion  under  C.  S.  U.  C.  c.  1'2(!.  asiiers(.:isul 
I  a  public  ilnty  ;  and  therefore  tiiat  tri's|i 
,  not  lie  against  them  and  their  Iwiiilt  i^'i 
I  goods  to  enforce  their  award  under  sw-Sl 
'  was  contended  that  the  arbitrator  hail  c«| 
diction,  as  no  contract  under  the  cirjKir* 
required  by  23  Vict.  c.  49,  s.  1'.',  vmp 


hve  l>een  produced 
Wa  witiicHs  said 
'hich  be  thiiiiglit  h; 

a  trustee,  had  na 

ttfd  tJiu  matters  i 
r  these  ciieunista 

t  tile  arliitrators  h 
:eiwary  togiiu  jur 

iiiiard  net  nut  in  ( 

ttheatt,  2.'lVict.c 

want  (if  toriii  slijil 

Mid  receive  a  lilju 

i  I'd-f  ft  III.,  25  (,».  I 

Tho  se/ionl   triLstee 

ting  that  til-  ratejia 
snig  a  new  sice,  jjn, 
r «  hieli  til.,  tnistc. 
the  interest  annual 
'riii.i  wa.s  givinte 

inntnts,  a.s  f(ill„«-8 .. 

tes  of  MoliMdl  ijuct 
jniisu  to  jiay  tlio  trea 

orento  Towiisliij,,  o 

''Signed 

litli  the  corpoi-ati;   ^^.. 

Mi.eiidc.1  for  the  j.u 

""hiji  eorjiorjitioii  ]v,\\ 

""'"■"'"""y,  on  thesi 

'■'">•  lialile  on  the  m 
■'■• '!'«''•.  that  the  def, 
iif  eonini,,,,  cimiit.,,  ei 
'l«irties  plainly  „..jj^ 
';™f,'""  «'';"dd  lie  liou'n 
'"'■'";V  ■""'  "'^•••c  lieiii, 
"'  ""-•"•  l'.-irt,  the  f;,* 
,.  ,  ,  ","  anthoriti 
*t"lcnd,  would  n, 
'»;|kc  tlieni  person. 


-'i'-lionH  B,i  „,„ 


iti"M  had 


}  "•■'■  <•■  2!»,  s.  44 

''"'ttl'c  school 

the  .school   Ji, 

/^•sl'wntli.itthetr. 

I"irticnlar  i 

mere   Jiln, 

r,         V    for  the   1,1 
tll"lll  V.  /•,.. I  ' 


.  (ami 
H'l'w  to 


I  master  a 
le,v..iii|  the 
tlic  dav 


III 


rl 


'  oni 


'H 


'l/X-WIlt  „/.^ 
>'''l«ta,|„„,,,„,^^^,^    ' 

r""V"''''-'^'''^  "f  a  sj 
fti"Mlor  niiinev  <..ili..  , 

'■  ''"■   /o>ni.shi,,  „)• 

;;,:';'''•«'•''  <-f  schoj 

^'."^•'"'"fornionev 
//,.'/■        ,     ' '■ll^tir.^ 

&f  ^*''"  «•••««  the 
P'^'scparateschold, 
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Wf  he  th.,„Kl.t  ha..  ti«  ^SamlXSf^^ 
I  a  trustee,  Jiu<l  imiiied  an  arhitraf,...  '  ,'"''1'' 
„tte,l  the  .natter,  in  <li«,nur:  -£  t hat?  " 
(r  these  cncmnstaiices  it  niiuht  I  '  „  '","  i 
at  the  arl,itrator«  ha-l  hef .."  t.e  „  M  tZi'™"' 
:m.ry  to  give  jurisdiction.     He  /l    J!  f  .^f  ' 

..tof..rn.«ha,,):^/i,S"t;;'';Sf 

T»o  school  tnistec's   i)etiti(.iiP,l    tiw. 

.%thatth..,.ate,.ayol-s,vi;::iLi^t«7S 
jasiiiL'  a  new  .sice,  ami  asUimr  f,.-     i  V    1  "'^" 

V  ,WMeh  th.  tn.z 'Si.  dt ;::;:: ''*'*^': 
^ti.iMte,.«t  annually.,,:! ;;:"', ss^.!;; 

le.      i  hi.s  wa.s  g,vi„te<l  an.I  secuii^o,    hif  „ 
nniiwita,  as  follows  :    "  Wf     th     ,   .  .^  *•'"  "'■ 
«teof.ehooU,,tion    'i,     ,,'''SX^'''7'- 
Jimsutojiay  tlie  treasurer  „f  tl  .'.  ,.       ^"-'^''y 
Toronto  To«-n«iiij,,  on,"  L  '-'"•poration 

'Signed  "  •^^'  /  'p...    .l 

til  the  eorpoi-ate   seal   affix-..,)       Tim 
exiienile,!  f,.r  t. ^^"-    .^''e  money 
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h-      f  ^^"^ 

iff-e^or'^thoYmoSr.n  tlir't  *'-    ''«^^-'l«nt 

I'e  action  «h.ml.l    have    I'eVr'' =~f  *-''''•  ""»* 

'""ne  of  ti,c  t,„.stees  as  ■  ?       ""'f''''*    '"  tl'e 


" "  -^■"(""■'■■e   sea,    aftixi.rl       Tim 

i«|,™le.l  for  the  rui-posc  ,m.  nrJ        ,  ""l"'''^' 

liiWivhlnally,  on  tj,e8e   w.K.l       ,       'V"  *''"•'*• 
^.an,t8:  -H.J.i  tl.rtl.     I  f  ■*"'.    ""  "'^'  ^^""'■ 

i«.n.ti„„  »h' ,ni,i  f;,  i;^;,,  1 ' ,  t , ,  •!",'"''i  ''** " 

'""  tl'oir  l«rt/t],u  fact  A.  'i'"^'.   '"'  """•"""'■ 

|t.ll.tolc.,Hi,„.o,l    '    ,Tt',,tT''-''"*''^ 
h  make  then.  p...,,,,.XS^t''<y---..n. 

-'ill).  B.  13.  """"i'"'f  ^'"■^""o  V.  M,Uri,h 


-•!|Mi.ai  athoonrS^te:":;'::,  ;!^'^''''""^  -f  thi, 

■■'Lt ion,    un,l  that   the   .if.f    .       """^  '"  ""tiL-e  of 
""tl-in  six-  .......ths      Am    t  .h"""','"  '"•""«'• 

i  •■^'^^t,,,,.  ,„   the  .lischar  'c    ,f         ''\  *"-''""•'  t'-"-''teo 

t.e  statute  K;  lie      c      s^^;"'/' ^;;"'<^-.  within' 
*^  "Jiil.I  havesigncla  u-in-M.;  •""'^■.'*'"'t.i".li,.g  he 

^  "/-  11  ('.  1'.  28-,.        ^        ^-     '^^"'If  "■-■  ^Tnml„,,t 

,  t'--ti..gan.l  l.ei.,;i,.;tth  Swr^''''''*^  "^  -"' 
i  l""-itc  existence  of  e-ie  ,  3  "''■•'''•■i«'-'te  c,.r- 
we.-ehel,l  lial.lc  the.-t't w'  for  '"''' I  ■^'"'  t'"^y 
•■'  c.ont,-..vet  ,„a,lc  I.  A, en.  uhIV''''' ''•'''«-' ''l'<'n 
•"'  ••uMition  to  the  Vho.     I    '*''   ""-■  l'''""tifl'fo.. 

;>/"•"•  V.  -/•/..  r,,;',;/?";;^ ;,.t.'';''"y''^''i  ..i...... 


I  Aet;„n,  lU,  ,„„,  A.inh,sf. 
(■•i)  Actions  Ji,/, 
'ill' "  Viet.  e.  L>!)  s    44   +1,,.  + 
'•iii'lnot  the  sJhoolo;.,  r      ","*'■*-•''  "f  the 

'ill'  ilav  for   fl„     .      ^  <H'eii|.ying  it 

J  .StS  ;;;;■*:;:;;:  «■"*.'%' 

l'"^"til:;;t',;;;,,S;:7'f"'r"- i^ 

p4taKi^^e-KL--| 


-£:rasr';^:i!r'^^.''specifi. 

^tes:n;.::;:r;;.^::-'f"^s^^^ 

e.Mploye.,,a,..f'it"e:,,:„,;::['\!':i:    '»'^te..ialtoi:: 

"'  K"..<1  ...ate,-i,.,|,   an,  It',  ,;  "'•-■  T'"''«  '" ''o 
;vo.-kn.anlik,.  ,„,.„;„„,,  ,,      '  ^^     '"f.e,     „.  ^  ^,„.,i 

the    l„.,,t    ,,u.t   ..,.,.ee    to   ,t      '        *''*^   l'''»'-t'^'«  -f 

•;';--"'"Il«.tthe,su,n„fs-70S^.„    T  /;.''"''y   "f  the 

^I.v.V.  ami  the  other   h,-.Vf  J,  ?'* ''".'''«  J'.th 

I  '"'"se  ..s  con,,.let..,|.  ■•     -v.    '7',  ^''^-'^'--'I  schooj 

!  t'"-e.s  of  the  th.-ee  .sch,.,  1     •"      .'""^^■'■.''  ''"-'  «i«..a. 

refund    t,.  T.av    th,.    I,.,l  ■'■^•■"ii.it.     Thev 

•n.il.Ii..g.  alUng'',,";'^:^    ';-•/..  acce,.;Z 

i«tn,et._.,l  ;  i.nt  th?.  lean.e,!";;  '"'''■"'''■•'■'>' ^•''"• 
tne,  the  ease  "-.thont  a  .^  i '  I  T'''"''^'  '^''" 
tXt   for  the  I.ala.,,x.o         .•Vk'V'' f''*^^ '''••"•'- 

'  was«uffieiently  elear  f.v  ,  the  '  .-V  ^'^■''''  ""''  ■* 
;  ".1  the  acts  of  thei,a,.tieH   th'.   TT"",'""  ''^"l''. 

'  *"-; i;;"'^'^"^  '■-•'■•'a.  ti  .g  ^,ith'i:'^f'-'!''''-'"t''  we.-J 

tliat  the  .nstrn.nent  wa.i'  in  eml .?  '''l""**"'  ••"'"' 
n»;l    the  venlict  was  unlelTi''"'    ■•*';/"  "l«-''-ate  ; 

Jow,uluj,,.fm,ur!,Eu.t,  35Q   B   r-"*'    ''■^'  '''*'■ 
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A  bill  was  filed  by  a  ratei»ayer  seeking  to  re- 
strain suliool  trustues  from  Allowing  the  suliool 
liDtiso  to  l>u  used  for  ridi^^ious  gerviuus,  but  the 
)>ill  iliil  not  allege  that  it  was  tiled  on  bulialf  of 
the  iiluintitf  and  all  other  ratepayers.  Two  of 
tiiu  tliree  school  trnstees  consented  to  the  injunc- 
tion being  granted  as  asked.  The  court  refused 
the  ai)iilicution,  on  the  grounds,  first,  tiiat  the 
suit  was  not  ]iroj)erly  constituted  ;  and  if  it  had 
lieen,  it  ap]iearing  tliat  a  majority  of  the  trustees 
were  in  favour  ot  the  views  of  the  idaintiff,  they 
had  themselves  the  power  to  do  tluvt  whicii  they 
consented  to  the  court  <hiing.  Quiere,  if  the  bill 
Lad  been  by  the  plaintiff  on  behalf  of  himself 
and  all  other  ratepayers,  whether  then  the  suit 
would  have  been  properly  constituted.  Ilaliian 
V.  77/''  Si'hoiil  Tnm/ci'K  of  th<'  Tuwimhij)  uf  Thur- 
loir,  12l'hv.  113. 

It  is  contrary  to  the  rule  of  this  court,  in 
dealing  witli  ])erRons  who  have  not  acted  pro- 
perly, to  punish  them  more  severely  than  justice 
to  others  renders  necessary  ;  and  therefore  where 
school  trustees  wrongfully  expended  money  in 
bnilding  on  a  site  which  had  been  changed  by 
competent  authority,  relief  was  only  grante<l  to 
a  ratepayer  who  complained  of  the  act,  subject 
to  eipiitablc  terms  and  conditions.  Malcolm  v. 
Malcolm,  15  Chy.  13. 

A  school  trustee  by  flesire  of  the  board,  atten- 
ded an  auction  and  bo\i^ht  for  the  board  a  piece 
of  projierty  for  a  schcol  site,  and  he  signed  the 
contract  with  his  own  name  only.  The  board 
uftorwiircUs,  ))y  several  resolutions,  during  three 
years,  unaninu)usly  recognized  the  purchase  as 
their  own,  and  paid  three  instiUments  of  the  pur- 
chase money.  In  an  estimate  under  the  cor- 
porate seal,  the  board  applied  to  tlie  town  coun- 
cil for  money  to  pay  "for  school  premises  for  a 
central  school,  contracted  for  and  agreed  to  be 
paitl,  JjI.oTO  ;  for  building  a  central  school-house 
on  said  purchased  prcnnses,  $7,870."  It  WiW 
.shewn  that  there  was  no  other  property  or 
contract  to  which  this  language  could  refer  thcan 
the  i)roperty  or  contract  mentioned.  The  town 
conncil  did  not  comply  with  tlie  requisition,  and 
ultimately  trustees  were  elected,  a  majority  of 
whom  determined  to  repudiate  the  purchase  : — 
Held,  in  a  suit  against  the  board,  by  the  pur- 
chaser, for  indemnification  in  respect  of  the  re- 
mainder of  the  purcluise  money,  that  the  plain- 
tiff was  entitled  to  relief.  Smith  v.  The  School 
TruDlees  of  lielkvUle,  10  (.'hy.  130. 


III.  Superintendents. 

A  county  superintendent  signing,  together 
with  trustees,  a  contract  with  a  teacher,  will  be 
considered  to  have  signed  only  as  approving  of 
the  appointment,  and  in  pursuance  of  the  sta- 
tute, not  as  contracting  with  the  teacher.  Camp- 
hell  V.  Elliott  ,-t  al.,  3  Q.  B.  241. 

A  township  superintendent  appointed  under  7 
Vict.  c.  29,  since  repealed  by  9  Vict.  c.  20,  s.  45, 
cannot  sue  the  collector  of  the  township  for 
moneys  received  by  him,  not  in  the  nature  of 
penalties.     Shirley  v.  J  J  ope,  4  Q.  B.  240. 


IV.  Teachers. 
1.   Manner  of  Remuneration. 
Under  7  Vict.  c.  20,  the  trustees  of  any  school 


district  might  agree  with  the  teacher  tn  givehm 
the  whole  allowance  appropriatecl  for  siifhs,||„j  i 
district  for  the  year  when  that  act  canie  m, 
force,  if  the   teacher   served  for  tlu'ot  lunmk, 
Ditrby  v.  Earl,  3  Q.  B.  6. 

Semble,  that  the  school  trustees  li.ivc  nn !).,»(, 
to  make  an  agreement  for  pruvidiiiL;  tlii'  Ujilur 
witli  board  antl  lodging.    Qiiiii  v.  .S'./,,„,/  y,,,^, 
7  (l  B.  130.    But  see  now  U.  S.  ().  ,;.  •J04_  ^  ^^ 
sub-sec.  2.  '  I 


Proceedings  to  Recover  Soli 


nnj. 


Plaintiff,  a  teacher,  sued  upon  a  special  ,vtm.| 
ment  stated  to  have  been  made  liy  deftnilanunl 
trustees,  to  furnish  him  witii  fuel  \\  lnn  it;(|iiir6t  I 
under  !)  Vict.  c.  20.  defendants  cUnmrre,!  [I 
Ikcause  no  re<juest  with  time  and  \A\\w.  li.iill^al 
alleged  to  furnish  fuel  ;  2.  |{ecaiis(;  tin;  (lc!a.| 
tlants  were  charged  as  iiidiviiluais  :- HtM,  Ifl 
claration  bad  on  both  grounds.  AmhrmA 
VanSittart  el  nl.,  5  Q.  B.  335. 

In  assumpsit  by  a  teacher  against  the  M 
trustees  appointed  by  9  Vict.  c.  "JO,  setting « 
a  special  agreement  to  retain  the  plaiiititfin  t 
emph)yment  of  a   teacher  for  ouo  year  ataaj 
tain  salary  ;  and  also  with  a  count,  fnundiil  urJ 
a  parol  agreement,  for  wrongfully  tiiniin: : 
plaintiff  away  : — Held,  botii  counts  liail,  m 
averring  the  agreement  to  have  liceii  inin!, 
defendants   by  their  corporate   seal.     V" 
The  School  TniMtee^,  7  <■).  B.  IliO. 

If  the  school  trustees  appointed  uinkrlUa 
c.  20,  decline  to  sign  the  order  upiin  the  siijitni 
tendent  for  the  payment  of  the  teaolier'siuM 
as  provided  for  by  the  act,  they  may  lie  [irun 
against  by  mandamus,  or  perliaps  tlieymaTl 
sued  in  a  special  actiim  for  not  maliing  the" 
but  they  cannot  l)e  sued  in  an  actiin  i^rll 
money,  as  that  is  not  in  their  ha;ids.    IK 

No  acti(m  could  be  sustained  under  luj 
Vict.  c.  48,  s.  17,  and  l(i  Vict.  c.  LS,"), ».  15,1 
a  school  teacher  for  his  salary  ;  a.ljitratiiini 
the  only  reme<ly.     Tiernan  v.  Srlinul  TnM 
Neiiean,  14y.  B.  15. 

Held,  that  an  action  wouM  not  lie  agaii 
municipal  corjwration  by  a  school  teacher,! 
an  order  made  upon  and  accepteilliy tlieK 
surer  ill  the  plaintiff's  favour  for  liissate.j 
treasurer  having  no  power  to  hind  the  enij 
tion  by  such  acceptance.  Sniitli  v.  7ViW„rji 
lion  of  the  Village  of  VoIUiujkuwI,  I'.IQ  R; 

Held,  that  a  teacher  cimld  not  iMinU 
action  against  the  corporation  for  refusing  inl 
a  rate  for  his  salary,  upon  an  estimate  fiinjf 
to  them  for  that  purpose  by  the  tnistew. 

The  Municipal  Act  does  not  autlieriffliiij 
ceptance  by  the  treasurer  of  nnlti-s  ira 
teacher's  salary,  although  per-nitted  to  ]«J 
orders  on  presentation,  nor  can  the  trt 
bind  the  corporatiim  by  his  acceptance  "I'li 
Munaonv.  Municiinility  of  CvUiinjimd/li 
497. 

Declaration  by  a  teacher  against  ilefenJi 
sub-treasurer  of  school  inoneya,  settings 
order  signed  by  the  local  suiicrinteink 
schools  in  favour  of  plaintifl'  ii)iimi  ileleo'li' 
such  sub-treasurer,  directing  liimtniiayp' 


:m7 

[<27.f*0,  nml  cliarge 
I  nit'iit  fur  JS(i(i,  an<l  c 
I  (iriler,  with  a  elain 
.  'Iri'laratidii  had,  a.s  ii 
101  ipler  Has  lirawn 
J  trustee!),  ami  in  .setti 
tha;  l^ranse  drawn 
llue.il  .siijterintendunt 
|ihe»iii;,' that  di'fondn 
Jbel"iii;iii,i,'t(i  the  .scho<i 
fcuurii'il  hail  made  pro' 
|theainiiiiiit.      Il'i /..,/,  \ 

IVIiere  an  .action  i 
|te,ichiT  .against  the  i 
lorierdftliejnd^'e,  witi 
■HeM.  that  the  award  i 
hllidiT  K;  \'iet.  c.  |,S.-), 
fciidants'  remedy  hy 
H«/»  riiih-iii/e„f  (i/'Selionli 

The  .\Ia.ster and  Serva 

-  -hies  not  .api.Iy  t,  th 

I  sehiio]  teacher.     /// 

Hehl,  nil  demurrer  to 
Jiiesetoiit  ni  tJic  rejM) 
Mrhitrate  iiinle,-  (•.  ,s.  ' 
millet  of  ser\-iee  is  cii'ti 
fctlieir  e.irjinivitf  capueit- 
fate  seal;  and  without  t 
II  the  iluties  „f  tcaciici 
p.     no-iiiiiiiiliiiiii     V     , 

jr.4n. 

■Asehiiiil  teaelier  .sued  tl 

("urt  t„r   lii.s   j,,.i],i,., 

Upriieteni|,iiit,s'  corjjorat 

pi  themselves  to  cniij] 

Keilm  them  t.i  collect  111 
.""iini'ii  eiiiint  for  „-()rfc 
I'll  that  he  Wiis  ii„t  ale 

[liiit  that  he  ha.  1  taught 
""  diiiiied  tor  :-Ht']d, 
Kr.  I.  lieeaiise  hy  ('.  ',sj 
H  '■>,  .IS  amended   in-    ' 
Niilaiits  Here  i.ioliil.ited 

fr.  hysee.  Ul,  sul.-.sec. 
p  iil«in  the  treasurer  •  •> 
K™^"t,  his  reined:  „'o,;i 
•  s|wial  aetion,  i'„)t  U 
f}\  "hieh  «-a.s  not  in 
r;. \«"  tl'is  point,  Uu 
^i-Km.    Q.,a.;e/a: 

S<-hi,(,l  Sk'Hiiji  Xo    ? 
•"'•Si'Q.  li.  .541.  ' 

;'r;'a'e.liiig.s  hy  ar),itr, 
'«%.    .See  also  II.  3 

*''"<'<pMlv.  Elliott,  -Ml 


\ 


'^''  ^'"-  4,  (a)  p. 
"'""'.  .SE.noN.s-FaRM..v 

ATIO.V   OF. 

'■  (^'iiion  Sectloi 


c, 

y 
tji 


,1077 


PUBLIC  SCHOOLS. 


3078 


ty  so  ivnil  cliarge  to  account  of  county  assess-    tin 

.  t  fiir  JHlili,  !H>'l  alleging  a  refusal  to  pay  such  ;  atioii  of  tlieir  school  section,"  vtc 
Bit         .^1^ 


,n„tees,  ami  in  Hcttnig  out  a  check 

iace  l»fciui^c  ■I'-iVwn  upon  a  fun.l  ove 

uiitniitciulent  had  no  control,  and  m  not 
,.'  til  it  ilcfcnilaut  had  money  in  his  hands  i 


their  township  council  for  the  formation  or  altor- 

In  1858  two 

V  claim  for  a  mandamus  i--Held,  ,  school  sections  in  a  township  were  united  hy  hy- 

1,  as  not  shewing  that  the  check    law,  jtursuantto  |;J&  14  Vict.  c.  48,  s.  18,  and  re- 

u  on   the  order  of  the  school  I  niained  so,  tlie  old  separate  sciioot  liouses  having 

)>een  sold  and  a  new  one  Imilt,  Ike,  until  .laniiary, 
187U,  when  a  petition  was  prosonteil  under  .14 
Vict.  al>ove  cited,  to  the  county  council  for  tiio 
disallowance  of  said  liydaw,  ami  tlie  matter  woa 
referred  to  a  connnittee,  as  directed  liy  that 
statute,  which  disallowed  the  hy  law  ot  1858. 
]  Tile  township  council  thereupon  passed  al)y-law, 
,  .   .  .       „         ,  among  other  tilings,  to  raise  ffiH)  I >y  a  rate  on 

WliiTf  an  action  in  the  Division  (.ourt  by  a  „„e  of  the  original  sections  for  pul.lic  school  pur- 
Ua.lar  agaiii-^t  the  trustees  was  referred  l.y  ,,„ses  in  said  section  :  -Held,  that  such  petition 
orl.Mcf  tiie  judge,  Wjth  <^<;'|«'';'>t  ['l^}]^J]'^^}\''f2Z    '""*  suhsecpient  proceedings  wore  not  authorized 

hy  the  34  Vict.  c.  .13,  s.  I(>,  under  the  circum- 
stances set  out ;  and  that  the  hydaw,  heing  hased 
upon  their  validity,  must  he  (piashed.  Seiuble, 
that  the  sectiiui  could  not  he  held  to  he  so  far 
retrospective  as  to  authorize  tlieainieal  from  and 
ilisallowance  of  the  hy  law  uniting  the  sections, 
ijy  1 1  the  case  of  school  tnistecs  '  after  it  had  heeii  so  many  years  pas.sed  and  act<!d 

upon.  Quiere,  whether  the  words  in  the  .section, 
[  "  for  the  formation  or  alteration  of  their  school 
section,"  include  a  hylaw  fortlie  union  of  school 
sections.  Hehl,  th:it  the  riglit  of  appeal  was 
given  hy  the  section  only  to  persons  who  wore 
trustees  or  ratepayers  of  the  section,  when  or  in 
the  year  after  the  statute  came  into  force.  Seinhle, 
also,  that  there  could  he  no  right  of  ajipeal  hero, 
for  the  petition  admitted  that  the  union  com- 
plained of  wasdesirahle  rt'lieii  formed  in  18.")8,  hut 
allegc<l  that  it  had  ceased  to  he  so,  owing  to  a 
change  of  circumstances.  Jic  PriifK  r  mu/  liic  Cor- 


lopliT,  «■' 
.loUratidii  i>iii 

.rJor  was  draw  ,      i        ■ ,        •* 

-       ■   check  void  on  it 

- ver  which  th 

Infill -"ll 

I  y*"'ini;'t(rtiic  .school  section,  or  tfiat  the  ccmnty 
l..,„iuiliiiia  made  provision  to  enahle  him  to  pay 
iriimnt.      HV/iA  v.  L^nhe.,,  18  C.  P.  48, 


|H(|(I  tliat  tlic  award  could  not  1)0  appealed  from 
liinilir  Hi  \'iit.  c.  18.'»,  s.  '24.  Remarks  as  to  de- 
feiiiliiiiU'  remedy  hy   pndiihitiou.       Tlir   Vhkf 


m 


.,i-\,iii'iiil'iiti>jSrh()i>U  In  fi'  MiliiiiiiidSi/lwKtci; 
Till.' Ma.stcr  and  Servants  Act,  10  &  II  Vict.  c. 


.  ,l.ies  not  aiM>ly  I 
ij  ^I'liiiiil  teacher. 


//(  r<  Ji>ir<',  1!)  Q.  B.  11)7. 
id 


Held,  (111  demurrer  to  the  avowry  and  cogni- 
„,..  set  "lit  in  the  rejiort,  that  there  is  no  right 
Kiriiitratu  iiiidcr  ('.  S.  U.  ('.   c.  (14,  unless  the  j 
jtmct  iif  service  is  entered  into  hy  the  trustees 
ftbeir  cni'porate  cai)acity,  made  uniler  their  cor- 
mtesfal;  and  without  this  tiie  person  discharg-  1 
I  tlie  iluties  of  teacher  has  no  legal  status  as  i 
Ith.     Hiriiiiiniliiiiii    V.    Hiiiijcrfnrl  it   <il.,    lit 

.411. 
lAsthcKil  tcaclicr  sued  the  trustees  in  the  Divi-  ' 


Ciiurt  fur  his  salary   upon  an  agreement   poratimi  of  the   Towmhip  of  Oaklaml,  .14  (I.  B. 
(er  ilofeiiilauts'  corporate  seal,  hy  which  they  '  2U(). 

|,„l  thumselves  to  employ  the^powers  legally  }      „^.,,j^  ^^^^^  ,„„^g^  ^,,g    p,,,,,;^  ,,^,,^,,,   j^^^   ,,f 
Bi'ilill  till      ' 
iiniiiniiili  I..U..V  ....  ,.v...>.... ..   ..J,    I  f„rni!it.ion   of  a  union 


t 


<).,  no  power  is  given  fortho 

,       „  i-t!    1  1      f      M.iiii.n-K.ii  >.i  ..  iiiiiou  section  out  of  sections  in 

.Itkit  ho  wa.s  not  a  legally  'I'livhhed  teach-    ,jj^^.j.„,,^   t,,,^,,^,,;,,,.       ^vhel■e,    therefore,    such 

kt  that  he  lia.l  taught  the  school  .luring  the  ,  ,^^^4;,,,^  ^._.^^  f,„.„,^.Ji  ^,,,1  .^  ,..^t^.  levie.l  therein,  for 


be  oiaimeil  tor  :   -Held,  tli.at  he  could  not  re 

.  liaaiisc  hy  ('.   S.  U.  C.  c.  ()4,  s.  27, 

,18  aiiiouded  hy   34  Vict.  c.  33,  s   .10, 

in.limts  wore  prohihitcd  from  giving  an  jrder 

r  nil  the  local  superintendent,  and  the 


which  the  plaintiff's  yoods  were  seized  :  -  Hehl, 

1  the  plai 
J/iiljiiii  V.  CaUlvi; 


ititl  s  gl 
that  such  rate  was  illegal,  and  the  plaintilF  en 


titled  to  succeed  in  replex'in. 
2()  (".  I'.  .")01. 


1.  suhsec.  2,  fnmi  giving  him  a  ;      Hepleviii.     Plea  justifying  under  a  distress  for 


tre 


lit; 

lt«'M 


slaviiiir 

Hr.  l'\  sre.  .  -.   ,--     ,  r-,        o 

ikuiiiiii  the  treasurer  ;  2.  Because,  if  entitled  school  rate  for  a  union  scliool  section  No.  2,  Kal- 
iMiKiit,  his  remcd-  would  he  hy  mand.amus,  «'gli  a'><l  Tilbury  East,  allege<l  to  iiave  been  <luly 
snecial  iictiim,  not  by  an  action  for  the  formed  by  the  reeves  of  sai.l  townships  .and  the 
y.  which  was  not  in  defendants'  hands.  '  lot'^l  superintendent,  of  which  section  defeii- 
nis..,ast.i  this  point,  Quinn  r.  School  Trus-  •l^V'^ts  were  trustees,  .and  averring  that  the  rate 
:  (^  K.  130.  Quiere,  as  to  the  meaning  of  1  was  imposed  by  defendants  to  raise  the  necessary 
id.  c.  IW,  s.  27,0.  Wri'iht  V.  JVfc  7'<-4<.y- I  sun?  to  purchase  a  school  site,  and  that  the  plain- 
)f'S'-hmlSH-ii'iii  Xo.  3,   in' the.   Toir/M/z/y)  o'" !  tiff  was  rated  in  respect  thereof.      Heijlications, 

1.  That  the  said  section  was  not  forme.l  as  .al- 
leged ;  2.  That  the  .alleged  union  school  section 
wa-'  on  or  about  24th  December,  1873,  pretended 
to  Ije  formed  by  the  reeves  of  the  said  townsiiips 
.and  the  superintendent  by  uniting  section  (i  of 
Tilbury  M'ith  parts  of  sections  in  Raleigh  :  that 
the  plaintiff  resided  and  was  a  ratepayer  within 
one  of  che  sections  .affected  by  the  proposed  for- 
mation of  said  section  ;  that  no  notice  was  given 
to  him  .and  others  intoiuled  to  be  atl'ected  by  such 
formation,  or  of  any  alteration  in  the  sections 
in  said  townships ;  and  that  the  inspector  of 
the  county  has  not  transmitted  to  the  clerks  of 
said  townships  any  copy  of  the  resolution  to  form 
said  section,  nor  have  the  reeves  of  the  said 
townships,  with  tlie  inspector  or  otherwise, 
eijualized  the  asscssinciit  within  .said  section  : — 


(1.32Q.  H.  !)4I. 

jiMceedings  hy  arbitration  by  a  teacher 
i  salary.    See  also  II.  3  (b)  p.  3071. 

|('iiy«'// v.  KUhtt,  3  Q.  B.  241,  p.  .1075. 

.See  VII.  4,  (a)  p.  .1095. 

Iho()l  Seitios.i— FoRM.vrioN  AND  Alter- 
ation OK. 

1.  Union  Scctiom. 

hM'loit.]-By  .14  Vict.  c.  .13,8.  IC,  "the 
■tyof  the  trustees,  or  any  five  ratepayers  of 
il  section,  shall  have  the  right  of  .appeal 
wkint  t(i  their  county  council  against  any 


or  resolution  which  has  been  passed  by  '  Held,  on  demurrer,  replications  bad,  for  that  it 


|::|ip 


3079 
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wait  notiiix^n  to  tlut  iiliiiiititr  in  thiH  Hiiit  to  i.'ini- 
test  till.'  valiility  of  tno  funiintioii  of  tlie  kcIiooI 
■octioii  on  tliii  groinulrt  tiiken,  IiIh  [)roiit'r  coiirHc 
being  )iy  inforniiitinn  in  tliu  natnrd  of  ijuo  war- 
ranto to  ilutcrniinti  tilt'  ilt'femlantH'  ri^lit  to  tliu 
oJHc'c  of  triiHtcc.  Till!  iilaintitr  ri'|ilii'iT  almi  that 
till!  (Iffi'iiilanlM  wi'ii'  not  on  tin?  "24111  of  l»ofi'ni- 
Im!!',  \H''.i,  a  coriioratioii  iliily  fornieil  as  alli'^od. 
Ujioii  till!  trial  it  ai>|iuart!il  that  the  union  xt'ction 
for  whii^li  till'  ilcfiiiilantu  aM«iiiiit'il  to  1»c'  triiHtei'M 
hml  liL'i'ii  forint'il  hy  a<liling  to  a  Mvction  in  one 
towiiHliip  parts  of  two  KfctioiiH  in  another  town- 
aliip:  Mulil,  that  a  union  hoIiooI  Huution  can  liu 
fiinnud  only  of  two  Hfctions,  not  of  jmrts  of  Hec- 
tioiiH  ;  anil  that  tliu  oltjection  tht'refore  lieiiig  not 
to  the  regular  exertine,  luit  to  the  exinteiiee,  of 
the  jiower  to  form  such  seetiiniM,  anil  the  facts 
l)eing  uiiiliMinitcil,  the  validity  of  the  formation 
might  he  ijiieHtioneil  in  this  action.  A^'h  ir  v. 
Ji/iiiiiiiii'j  1 1  III.,  .'W  (i.  H.  WAit. 

In  .September,  1874,  the  reeves  of  Ea.st  Nis- 
amiri  aiul  North  Oxfnnl,  with  the  county  siiper- 
intendeiit,  proceeded  to  form  a  union  (*ehool 
SLetion  of  sections  I  in  North  Oxford,  and  '>  in 
Enst  Nissoiiri.  In  .January,  liS7.'),  and  ever  since 
tnistees  were  elected  for  such  union  section,  as 
also   for   section    No.    I,  and   during  the   same 

Iieriod   the  union  section  maintained   a  Sichool- 
louse  in  Kast  Ni.ssouri  which  had  lieen  selected 
»8   the    union    school,    at  which    some    of   the 
North  Oxford  uiiildreii  attended  ;  Imt  from  April, 
lH7r>,    to   ;{lst  Dccemhcr,    I87(!,   section    No.     I 
closed  their  school,  Imt  since  then   it  had  heen 
kejit  open.     The  government  grant  for  the  year 
187.")-(>,  was  paid  to  the  union  s'jction,  under  oh- 
jection   from   section   No.    1;    and  in    1875  the 
union  section  levied  a  rate  for  that  year,  hut  none 
was  levied    hy   section    No.    1.      In  .June,  187*), 
Haliiin    r.   CaMer,    'Jli  ('.    1'.    .')01,  was  decided,  j 
declaring  the  union  section  illegally  formed,  and  ' 
immediately  tlurcaftcr  section  No.  1  bought  ail-  j 
ditioiial  land  and  erected  a    new   school-house,  ' 
levied  a  rate  for  that  year,  and  issued  debentures  \ 
for  school  }iurposes,  which  were  still  outstanding. 
On  March  L'nd,  1877,  40  Vict.  c.  l(i,  s.  II,  sub-s. 
4,    ().,  was  passed  :     Held,    (iwyiine,   J.,   diss.,! 
that  the  union  section  existed  as  a  fact  at  the  i 
passing  of  the  act  and  was  legalized  by  it,  and  ; 
that  section  No.    I    was  absorbed  and  ceased  to 
exist.      In  n-  J'llitiuii  uf  M'uiinti ruf  Kihiciithni,  28 

c.  1'.  :<■_>.-.. 

On  the  1st  November,    1874,  a  union  school; 
section  was  formed  by  adding  to  section  tl  in  the  | 
township  of  VeriilaiM,  several  lots   in  the  town- 
ship of  Harvey.     The    village   of  ]i.    which  be- 
came incorporated  on  the  1st  .January,  1877,  was 
all  ill  N'erulam,  and  licfore  .such  alteration  formed 
part  of  said  .section  (i.      In  1874,  before  the  alter- 
ation, section  (i  had  raised  by  loan  .'J.'iDOO  to  build 
a   scliool-hoiKse,   and   in    I87(>,  the  plaintifl' was 
!i8ses.sed  for  the   union  section  so  formed  in  re-  ' 
siiect  of  the  lots  thus  added,  part  of  his  assess-  , 
meiit  bein^'  for  said  loan  :~Held,  that  the  union  j 
section  existed  in  fact  on  the  2nd  March,  1877,  [ 
when  the  40  Vict.  c.    l(i,  s.   II,   sub-s.   4,   was  j 
IMissed  ;   that  its  existence   was  not  altered  by  I 
the  incorporation  of  the  village;  but  under  that 
statute,    though    illegally    formed,    it   must    be 
deemed  to  have  been  legally  formed  :   and  that 
the  rate  thereupon  was  legal.     Jinml  v.  Tlii'  I'nh- 
lie  Sr/iool  Biniril  of  tlic   I'illaiir  o/ Jiohciii/ijeuii  in 
the  County  of  Victoria,  43  t^.  B.  35. 


j      Allrriilloii.]  -A   municipalitv  iimhr  l.'l  ,t  u 
;  \'ict.    e.  48,   s.    18,   sub-s.  4,  have  iiu  i«i«..rt„ 

■alter  the  boundaries  of  a  union  sel |  wit,, ,' 

consisting  of  parts    of  dili'ereiit  towiisliiim,    /„ 
'  rr  Liil  (iiiil    llii    Miliuiijiiilih/  (if  C/iiil,!     I')  0  1' 

'4X1  '    '  '   '    • 

The  municipality   of  N'espra   and  .Siiiiiii,|,|f 
before  the   Iti  \'ict.  e.    18.",  passed  a  hy-javi  -1 
modelling  the  school  sections  of  thosf  tnwiisliir,, 
which  transferred  to  union  school  sei  timi  .\ii,.'i 
created  by  the  by-law,  a  part  of  \'f.s|ii,i,  «||j',|] 
had  formerly  belonged  to  union  schiKjj  sKtii,!, 
I  No.  4    of  A'espra,    Flos,   Oro,    and    .Nltddnti, 
j  Held,   that  tiiis    was  beyond  the   \»i\\\r  i,f  tlip 
I  municipality,  and  that  the  by-law  was  l,a,l.   |. 
I  appeared  also  that  no  notice  had  btin  fjivtn  ,,f 
the  intended  alteration,  and  on   this  (.'iniin.laj 
well  the  by-law   was    illegal.      HiM,  alsn,  tint 
as  section  No.  3  was  illegally  eonstitiitcil,  n  ]',y 
law  passed  to  raise  money   for  a  scliiii,l' Ikh',* 
j  erected    there,    was    also    bad.       /Iml  mi'l  il 
MiinifijHiliti/   iif    ]'e.ijjra  ninl  SiiiiiiiitiiL    m  i, 
I  B.  3'J. 

I'lidcr  the  7  Vict.  c.  29,  ss.  14,  24,  tln'  t^u,. 
ship  council  and  not  the  district  cnniuil  ||j,| 
authority  to  sanction  any  altcnitidii  luailc  in 
school  districts.  A  proposed  altciiitinii  Umi 
submitted  by  the  superintendent  of  .sili,,,,!,  t,;l 
,  the  district  council  was.  Held,  nut  t"  iijialifcl 
the  alteration  thereby  proposed.  Mrl-'i,  v| 
Diindar,  10  f.  1*.  !t4. 

I      See  In  ri'  Mrln/f/n-  rind  tlii-  C'iiriimitii,iii,f!li 
Ti>irnfliii>  iif  Elili  i-kHi',  27  ('.  P.  58,  \\.  .'1081. 


2.   Otiiir  Si-hwA  S'diiiii.-. 

Under  13  &   14  \'ict.   c     48,    s.  IS,  miIis. 
the   inunicipality   may   alter  the  lnMiinLinw  ™ 
sections  within  their  townships,  by  takiinjirJ 
one  and  adding  to  another,  without  aiiy[iiivM 
reipiest  of  the  freeholder  houseliuiili'is,  ainlntJ 
withstanding  their  disapprobation  ot  tlic  ijmid 
provided  that  those  afl'ectcd   liy    tlic  altiratij 
nave    notice  of  the  intention  to  niakf  it.    /" 
Let/  ((nil  till:  Jliinirijmlili/  iif  Ctmii,  \'M).  R  Q 

Held,  afJirniing  In  re  Ness  and  tliu  .Muniaj 
iLllity  of  Salttleet,  13  t^  H.  40S,  that  t..aiurll 
lioundariesof  a  school  section  within  a  tmni.-i 
not  being  a  union  section,  it  is  imK  iiui 
that  the  alteration  shall  not  go  into  ellud  Wii 
the  25tli  of  heccmber  following  ;  aini  tlutl 
appear  to  the  inunicipality  that  all 
atl'ecteil  have  had  due  notice,  wliicli  litrt : 
suthciently  shewn.  In  n-  Isituc  mtil  Tin  .l/nii| 
liiili/i/  iij  Ell  fill  idsia,  17  (|J.  B.  20."). 

On  a  motion  to  ijuash  a  by  law  iia.s.sid  "iill 
1st  of  October,  1850,  !»/ defcndaiit.*,  ilniiigaiL 
with  school  section    No.   7  in   the  tnwiisliipl 
l>arlingtoii,  and  attaching  a  puitiiui  tlnTi<(j 
school  section  No.  (i,  and  other  iiait  tn.N'.  Sl 
Jlelil,  1.   That  it  is   unnecessary  tliatal'vlf 
should  state  on  its  face  that  the  altiniti'HH 
not  go  into  efl'ect  till  the  25th  nciTiiiiiirl" 
iiig  the  pivsuing  thereof     13  it  14  \'iit.  c  < 
18,  8ub-.s.  4.      (.'otfrr  v.    The  Muii(iii<id\lij"il 
linijtun,  1 1  V.  P.  2()5. 

The  corporation  on  the  7th  1  icciiiiUr,  I 
passed  a  resolution,  that  a  petitimi  luiliiiii' 
separation  from  school  section  !l,  auilt'i^, 
sejjarate  section  consisting  of  ctTtiin  lAl 


yniiiti'il,  niiil  a  i 

tffn,    ( til  the  :iri 

A  liy-law,  eiiictii 

•Tenmiii  cmifirnii 

fllati'lllelit  wliatsi 

<if  a  liv-lawof  till 

ill  .Miifi.icliiia.H  tci 

)iy-lrtH-  and  re.soJn 

liiui  liiTii  /las.sc'il  11 

|«i.iitii)ii  hy  tlie  apj 

tcjiiiifil,  and  tliat  a 

^^'lll«J|  ta.Vt'.s   ooJIuc 
tM/iiw  Ncjiaivited  : 
fliat  tlic  ili'lay  in  ,„ 
t.>rri'fii«nig  in  intt- 
(tile  inerits  heing  ag; 
.illi'lantH)  tli.it  tii,)ii; 
.'Wlitially  defective,' 
tiiiii  a.s  licing  retroa'e 
I'ln:  ili.suliarged,  but 
'""'  '/"■  '  '"r/mnttiu/i  , 
i'J  I,',  ii.  20(;. 

IVliik-  an  a|)j)lic'ati 
i.V),  altering  the  boii 
I.J  ,111(1  K;,  wa,s  i.i'ii.li,, 
I'.vlan-.Sd.  :>(;«.  to  re 
till' /"riiierln-J.i  wand 

f|l.^ti.  leavf  it  (h,i.b 
e|fect,iii  mdejieiideiit  ) 
W  tlie.se  sectioii.s.  Tlie 
lii'laiia|ij,|ication  w;is 
last  l,y-]au-.     U  ...pni.,, 

Nitliadheenrepe.-.Je 

^Mmifitaiice.s,    .jiia.sho, 

•tiii.ling  its  rejieaJ ;  f„ 

ItMiiL-,  ,11  etfect,  a  by-l..^ 

"'^cMsec.tion.s,  it  eoi, 

..'til  of    Deeoniber 

iti'l  tliat  the  trustees 

iiit  under  tlii.s  hy-l;,,,- I 

U  tlMllHllil)  council 

»'i.'t.  i'.  2.S,  a    da  ,., 

Il,'„      I       1  ^'    I'"SSC(1 

N*i'lmi.I.section.s  i„  til 
r"-M"'|'t'""ed  against 
■ '" ;;'i-c,  |,S74,  appo 
fc;«;-l-l,  to  .settle  tl.c, 
Utl,ei.„nin,itteeestab 
wf.f'l  tl.  the  countv 
■  •'';  """I''  not  take 
X'Whei'  f.ilJowing;  |,„t 
h-t  wnliivicing  „„i„„ 

fc'"  ':!'';';' "-'control 
f'  "*.•>.  the  township  c 
l^^reijealiiig  their '{^. 
"    tliHiniits  nf  tJie  se 
*H""  was  referred   In- 

f.*«ee  to  settle  and 
h  'eeeniher.     IVevf,,,,, 

f"K'.so..wde,  the 

I       .e,,te„,l,r,    KS7.5. 
P""il,  levyi,,,,  ,1       .      .;  ■ 

I,r^''''''t'''it the  by-la 
'"'"wutoftheai;7 

'HM  continued 
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i;n>iiti'<l.  ftiiil  "■  ii>i;t'tii>K  '"-'  i!i»ll<-''l  to  L'loct  tniK- 
tP^.j  (')ii  tlif  Mnl  of  OctolKT,  IS(!8,  tlu>y  iiiiHMuil 
livli»«'.  t'li K'tiiiL'  tliiit  tliis  iVHolntioii  hIioiiIcI 
•reniiiii  I'""'' ■■"'"''•  wl")lt',  imil  t'utiruly  without 
■ilati'm''"t  wlmtsofViT,  with  tlu?  forcu  iind  eH'oot 
lit  :i  hv-liiw  of  this  coriiomtioii."  Thu  a|i|)lieiiiit 
11)  Mil  Iwu'lnii'''  tfi-iii,  l8t>S,  iiKPVeil  to  (piaHh  thu 
liy.liiM  iiiiii  ivsohitioii.  It  ai>|ioiiri;il  tlmt  liotli 
li'.^l  ln.i.ii  lniHsuil  ufttT  (luu  iiotii'i',  mid  uftur  o|) 
iKisitiiiii  hv  tlif  iipiplii'iiiit  ami  otiiei-H  hoforu  tliu 
11,  mill  that  a  m'liool  hail  liuuii  ojioiiuil,  ami 


3.  Xotke. 
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fcliiiiil  tftXL'x  I'ollL'ctL'il  ami  exitemluil  iii  the  mi!C- 
tioiiM  Hcliiirati'il  :  Helil,  as  to  tlit;  leMoiiitioii, 
tlmt  till'  lU'liiy  i"  iiioviiig  was  a  Hutlicioiit  ruaMoii 
Mrrufusing  to  iuterforu  ;  ami  as  to  the  hy-law, 
(tliu  inorits  being  against  the  apiilication,  on  the 
altiiliivits)  that  thoiigh  infoinial  it  was  not  suli- 
iiwiitiiilly  lU'foftive,  ami  was  not  open  to  olijee- 
tiiiii  as  tiling  retroaetive.  The  rule  was  there- 
inn:  ilisoliargeil,  hut  without  costs.  LtiliHiiiiliiini 
,wl  till-  Cor/ioriitinii  of  /III'  Towimliiji  of  Hentinck, 
il)  (,>.  li.  l!0(i. 

Wliilt'  nil  ai>i>licatiou  to  (juash  a  by-law,  Xo. 
2,')0,  altfring  the  hounilaries  of  school  sections 
i,'iaiiillli.  was  iiumling,  thu  coriioratioii  passed  a 
In-law  Nil.  2<>H,  to  remove  douhts  in  regard  to 
tlR't'iiinier  hvlawaud  to  contirni  it,  ))ut  so  word- 
eil  as  ti)  have  it  douhtful  whether  it  was  not  in 
elfeot  an  iiulupendciit  hy-Iaw,  defining  the  limits 
;«itln.se  .sections.  The  Hrst  hy-law  wiw  iiuashed, 
nil!  an  aiiiilicatioii  was  then  made  to  (juash  this 
last  liy-law.  It  appeared,  on  shewing  cause, 
[tiat  it  liail  liccii  repealed.  The  court,  under  the 
ircuni-stanccs,  ()iiashed  tlui  liy-law,  notwith- 
aiiiling  its  repeal ;  for  the  rejiealing  by-law 
iiig,  in  ctfect,  a  by-law  making  an  alteration 
sdiiml  .scctiiiii.s,  it  could  not  take  etJ'ect  until 
L'  '.Vitii  if  December  following,  and  it  was 
.Uiil  tiiat  tile  trustees  of  section  15  intended 
ait uiiiler  this  by-law  to  be  repealed.  I'nttir- 
\\,nii<lllii'  Ciiriioriitioii  iij'f/ic  Tofiifliij)  of  llnjif, 

II  1,1. 15.  :i()0. 

.\tiiwnOiip  council  in  April,  187-t,  under  37 

ict.  I',  is,  s.  48,  ])assed  a  by-law  altering  cer- 

II  stiioiil  sections  in  the  townshiji,  and  on  its 

ling  iietitiiiiieil  against  to  the  county  council, 

vl  in  .bine,  1874,  ajipointed  a  committee,  un- 

irsw.  (11,  til  settle  the  matter.      In  November, 

^4.  tlieciiininittee  established  the  sections,  and 

mrttil  to  the  county  council,    which,   under 

■|T,  woulil  not  take  effect  until  the  "Jrith  of 

tmliir  fiilliiwing  ;  but  in  conseijuence  of  the 

lit  I'lnhracing  union  sections  over  which  the 

iiinittii'  hail  no  control  it  was  inoperative.    In 

IST.'i.  the  township  council  passed  another 

law.  rejiealing  their  former  liy-law,  and  de- 

iiitlie  limits  of  the  sections.     This  also  on 

itii'ii  was  referred  by  the  county  council  to 

mimittee  to  settle  and  report  on,  which  they 

ill  Direnilier.     Previously,  however,  to  their 

irt  ln'iiii,' so  made,  the  township  council,  on 

lltli  Scpteiiilier,   187r),  passed  the  by-law  in 

itiiiii.  levying  a  rate  for  school  purjioses  on 

seotioiia  as  they  existed  prior  to  December, 

■;-Hi'lil,  that  the  )i3'-law  was  valid,  for  that 

tlie  rtsult  of  the  apjieal  was  reported  to  the 

it;i  council  the  sections  a.s  established  before 

ikr,  1874,  continued  to  exist.     In  ri'  Mc- 

'mwl  the.  Coriiumfion  of  the    Toiriis/ih)  of 

'-liV,  27  C.  P.  58. 

tolimitsof  school  sections.  See  //( >v  Ifdi/rti 
Huol  Tni.itir.H  of  thu  City  of  Toronto,  30, 
!8,1).3103. 


Held,  Draper,  .t.,  diss,  that  the  rei|UCHt  of  the 
freeholders  and  hoiiseliolders  mentioned  in  13  fc 
14  Vict.  c.  48,  s.  18,  Hubs.  4,  applies  only  to  thu 
union  of  two  or  more  sections  into  one  ;  and  that 
the  municipality  of  a  township  may  jiiss  a  by- 
law to  liring  back  exclusively  within  their  own 
juri.sdictionany  [lart  which  h.is  been  united  with 
a  school  section  in  another  township,  and  may 
alter  and  arrange  the  sections  within  their  own 
townsliiii;  provided  only  that  all  parties  atlected 
by  such  intended  alteration  shall  appear  to  have 
been  duly  mititied.  |{y  a  resoliitinii  of  the  dis- 
trict Council  in  184!*,  a  union  school  section  was 
formed,  consisting  of  iiart  of  what  had  formerly 
been  section  ten  in  Salttleet  and  iiart  of  section 
three  in  Itarton.  In  1S54,  a  by  taw  was  passe(l 
by  tlie  municipality  of  .S.alttleet,  which  detined 
the  limits  of  section  ten  and  brought  it  entirely 
within  .S,dtlleet,  excluding  that  part  of  Hartou 
;  which  had  belonged  to  it:  Meld,  that  a  rate- 
payer of  Marton  could  not  oiiject  that  no  notice 
nail  been  gi\  en  to  those  allected  in  .Salttleet ; 
and,  .Senible,  )ier  Hobinson,  ( '.  .1.,  that  no  notioo 
was  reipiired  to  those  in  liarton.  It  is  not  ne- 
cessary to  recite  in  such  by-law  that  the  reipiisito 
notice,  itc,  have  been  given.  In  re  .Vr.vi  tind 
Ihr  MiiniripiiHtj/  n/'S,illil,-,l,  I, •{(,>.  li.  408.  Sou, 
also,  Miirrisitn  uml  'I'lir  Miiniri/inlili/  of  Artlinr, 
III.  '1~\),  which  is  overruled  iiy  this  decision. 

Before  any  alteration  can  be  made  in  the  limits 
of  a  school  section,  notice  must  be  given  to  the 
])arties  interested  in  the  proposed  alteration. 
driifithn  V.  Miinirljinlili/  o/'  (Inuithmn,  (>  V.  P. 
274.  '     ■ 

On  the  loth  of  December,  18.",  a  township 
council  passed  a  by-law  creating  .i  new  school 
section,  called  No.  !l,  out  of  sections  13  and  8, 
and  detining  what  slioidd  thereafter  coiistituto 
section  13.  Notice  was  given  of  the  intention 
to  pass  this  by-law,  but  it  was  not  done  at  tho 
reipiest  of  the  freeholders  and  householders  ex- 
pressed at  a  imblie  meeting  ;  on  the  contrary,  tho 
change  made  appeared  to  be  opposed  to  tho 
wishes  of  a  majority  of  the  inhabitants.  On  tho 
8tli  of  May,  1858,  a  by-law  repealing  it  was 
p.assed,  of  which  no  niitice  had  been  given  to 
the  parties  interested,  thus  restoring  the  sections 
to  their  former  position  ;  and  on  the  lOtli  of  Sep- 
tember, 185!),  another  bylaw  was  passed  as.ses- 
siiig  the  section  13  as  it  originally  stood,  for  tho 
expenses  of  building  a  scl'oid  house,  &c. :  -Held, 
that  the  bydaw  of  May,  18.58,  must  be  (piaslied, 
for  the  jirevious  by-law  was  legal,  and  a  by-law 
repealing  it,  which  M-onld  in  etl'ect  make  an  alter- 
ation of  school  sections,  could  not  be  pa.sscil 
without  notice  to  those  interested  ;  and  that  the 
by-law  levying  a  rate  on  section  13  as  it  stowl 
'  before  18.57,  must  neces.sarily  be  iiuashed  also, 
I  for  that  would  include  jiart  of  what  was  section 
,  9.  .S7/(((r  it  III.  mill  thi-  { 'or  I II  mil  ion  of  the  Town' 
'xhl/,ofMiiiifir.i,  1!»  Q.  B.  o88. 

j      Application  to  (puvsh  a  by-law  p.asscd  on  the 
j  14th  of  August,  to  divide  a  school  section,  on  the 
!  ground  that  it  was  not  under  the  seal  of  the 
I  corporation,  and  that  it  did  not  appear  that  all 
parties  to  be  att'eeteil  had  been  duly  notified  of 
the  intended  step  or  alteration.     Upim  the  affi- 
davits on  both  sides,  set  out  in  the  report  of  the 
case,  the  court  wei-e  satisfied  that  the  seal  had 
I  lieen  dulyafhxed.  As  to  the  notice,  the  applicant 
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swore  he  had  received  no  notice  of  the  iutentioa 
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to  divide  the  section  or  pass  the  by-law,  and  1m>- 
lieved  the  Corporation  gave  none,  and  tliis  was 
confirmed  by  the  h)cal  8ui)eintendent.  On  the 
otlier  han<l,  it  was  sworn  that  tlie  council  in  Feb- 
ruary received  petitions,  numerously  signed,  for 
the  division,  whicli  they  directed  to  stand  over 
until  their  next  meeting,  on  the  14th  of  August, 
and  instructed  the  clerk  to  give  the  necessary 
notices  that  such  petitions  would  then  be  con- 
sidered ;  and  that  such  notices  had  been  seen  in  an 
hotel,  in  the  post-oHice,  and  in  the  school-house. 
In  rejly,  the  clerk  denied  receiving  such  instruc- 
tions, and  a  person  who  liad  lived  at  the  hotel, 
and  the  postmaster,  swore  that  tliey  liad  never 
seen  the  notices.  The  court  refused  to  (juash  the 
by-law,  for  the  affidavits  only  denied  notice  of 
intention  to  divide  the  section  or  pass  the  by- 
law, not  of  tlie  application;  the  council  had 
acted  upon  reasonable  assurance  tliat  all  parties 
had  notice  of  such  application,  which  no  inhabi- 
tant of  the  section  liad  denied  knowledge  of  ; 
and  the  objections  lieing  technical  should  have 
been  taken  promptly,  without  allowing  a  term 
to  elapse.  Taylor  mid  the  Voriioratkm  of  the 
Tovmhq>  of  We'd  Wiliiams,  30  Q.  B.  337. 

Section  40  fif  the  Common  School  Act,  C.  S. 
U.  C.  c.  fi4,  enacts  that  a  township  council  may 
alter  the  boundaries  of  a  school  section,  in  case 
it  clearly  appears  that  all  parties  to  be  affected 
by  the  proposed  alteration  have  been  duly  noti- 
fied of  the  intended  step  or  application.  In  this 
case  the  only  notice  given  was  by  the  trustees  of 
the  section  from  which  certain  lots  were  taken 
by  tlie  alteration  to  the  trustees  of  the  section 
to  which  such  lots  were  a<ldcd— that  being  the 
notice  which  it  was  alleged  had  been  customary 
in  the  townsliip  in  similar  cases  : — Held,  insuth- 
cient,  and  the  by-law  making  the  alteration  was 
(juashed.  Tlie  bylaw  was  passed  in  February, 
1870,  but  the  clerk  of  the  cori)oration  did  not 
notify  the  trustees  of  it  until  August :— Held, 
that  a  motion  to  (piash  in  M.  T.  1870,  was  in 
time.  Pollcr.ion  and lli<  Corpondion  ift/if  Town- 
ahlp  of  ilopi',  30  ' :.  B.  484. 

See /«  re  Jkikic  niid  tin:  Mmiir'qmUl;i  of  En- 
jihraski,  17  Q.  B.  205,  p.  3080  ;  JJnrt  and  the 
Miiiiiri/iiditi/  of  V(.<iira  ,t  ,Siiiuiidul(',  16  Q.  B.  32, 
p.  3080;  Adm;  v.  Jlaniiiin/,  38  Q.  B.  345,  p. 
3079. 

4.  Dt'Krriptlon  of  Boundarm. 

The  by-law  in  this  case  was  held  l)ad,  for  not 
describing  or  defining  with  sufficient  certainty 
the  limits  of  the  school  sections  intended  to  be 
establisheil  by  it.  llaackc  v.  The  Munlc'ipaVdij 
of  MnrUnim,  17  Q.  B.  u(i2. 

A  by-law  recited  that  certain  coloured  inhab- 
itants had  petitioned  for  an  alteration  of  school 
section  No.  i),  and  for  the  establishing  of  two 
separate  schools  for  coloureil  peoi)le  in  the  town- 
ship, and  that  it  was  expedient  to  grant  their 
re(iuest,  by  detiiiing  the  Ijoundaries  of  said  sec- 
tions so  as  to  include  the  coloured  inhabitants  of 
the  township  ;  and  it  set  out  tlie  limits  of  each 
section  to  be  established,  the  last  boundary  of 
No.  1  being  "  thence  to  include  all  and  singular 
each  and  every  lot  or  parcel  of  land  occupied,  or 
which  shfvll  or  may  be  occupied,  by  any  coloured 
person  or  persons  in  the  front  part  of  the  said 
township  of  C'hatham  ;"  and  the  last  boundary 
of  No.  2,  "  thence  to  include  all  and  singular, 


each  and  every  lot  or  parcel  of  laml  occupitil 
which  shall  or  may  be  occupied,  by  .my  cji.j, 
person  fir  persons  in  that  part  of  tlio  s,iiil  u,m 
ship  not  included  in  the  section  \i>.  |^j,i 
scnbed  in  the  first  section  of  this  livlaw 
Held,  that  these  boundaries  were  iiuldimtc, 
fluctuating,  and  that  the  by  law  was  iliereJ 
bad.  In  re  Sinnnoii.i  and  the  CorjKirdtli, 
Tonmnhh)  of  Chatham,  21  Q.  B.  75. 

The  question  being  whether  tlie  plaiutitts  l 
23  in  the  8th  concession  of  Tliurluw,  ^^il.s  ffitJ 
school  section  l(i,  a  by-law  defining  the  liinitji 
sections  in  the  township  was  proved,  wiiiLhiT 
clared  the  section  to  be  composeil,  aiiinii"  ,m 
lots,  of  "  50  acres  of  tlie  east  side  of  lut  .No  it;  { 
of  No.  17,  S.  J  of  No.  18,  all  of  l<),  -Jd,  i\^ii 
and  24,  (not  giving  the  concession,)  cxcui.ti 
such  portion  of  last  mentioned  lots  as  iiuliiij 
in  sections  18  and  1!).'"     .Section  Is,  liytlas 
by-law,  was  made  to  comprise  parts  ui  lutsj 
18,  20,  21,    and   22,  in  the  8th  coinei-siim; 
section  1!)  the  N.    \    of  24   iii   the  samo 
cession  : — Held,  that  the  whole  by  law  u 
together  sufticiently  showed  the  plaiiititfs  |i,t| 
be  in  section  l(i.     Held  also,  that  tliu  niai)  iJ 
pared  by  the  township  olerk,  umki-  sn. 4iil 
the  School  Act,  C.  S.  U.  C.  cli.  (i4,  slie\iiiii;t| 
division   of    the   township    into    sccticms, 
admissible   as   evidence.      Th(     Vhhj   Sn^t 
tendent.    In   re   Hhoreij  and    Thranhir  ,1  ol 
Q.  B.  504. 


VI.  School  Houses  and  Sitf.s. 

[SeeR.I^.  0.  rh.  ..'04,  w-cv.  l.v-l.:.:.] 

A  board  of  school  trustees  cannot,  umiir  U| 
15  Vict.  c.  48,  and  1(J  Vict.  c.    185,  witLmita 
reference  to  the  freeholders,  select  and  ]iui\lii 
the  site  for  the  school-house,  and  iwimstar 
therefor.     t>)'/'  v.  Jiannei/.  12  Q.  B.  377. 

Held,  that  land  conveyed  to  Scliodl  Tnist 
for  a  school  could  not  be  sold  uikIui'  ixtoun 
against  them  for  money  due   for  huililiiig 
school  house.     ,Srott  v.    The    Tntdi  >  .<  i,f  I'ti 
School,  Section  Xo.   1  in  Ban/isx,  iiiiilXii.:[ 
Jiathnrxt,  19  Q.  B.  28. 

Qu.Tre,  whether  under  C.  S.  V.  C.  o.  (14,  d 
27,  sub-sec.  10,  and  sec.  34,  the  iiinuuneik-ej 
the  freeholders   .and   householders  rii|iiircii 
enable  the  tnistees  to  call  upon  the  cniiiKil 
levy  money  for  the  purchase  of  a  sthimlMt'. 
can  be  expressed  at  the  annual  schudl  mtftiiij 
without  notice  that  the  (piestion  will  tlimr 
brought  up.     In  re  Taher  and  the  Cc/c/.oi'i'mJ 
the  Towiinhi/t  of  Scarhoromjh,  20  Q.  B.  Mi,  J 

The  trustees  called  a  meeting  in  .famiaiv, 
for  tlie  selection  of  a  new  site,  « imh  tlitv  i 
sidered  desirable.     This  meeting  lUiidniaj; 
a  change,  and  the  tnistees  called  a  siinml  M 
ing  to  reconsider  the  question,   at  wiiiA  ' 
same  decision  was  come  to.     .Vrliitiatiiri!  i 
then  appointed,  and  their  award  wastntlitsJi 
effect.     The  trustees  then  calltd  a  tliinl  iii« 
ing  to  re-ecmsider  the  question,  iiiid  tlu'  il 
lieiiig  there  approved  of  the  trusties  aitil iiK 
this  decision  by  obtaining  a  new  situ  ami  l^ 
their  warrrnt  to  raise  money  fm-  huiiiliiisi 
school  house  there  : — Hei  .,  that  tiieinvm 
were  invalid,  and  that  a  seizure  under  tin  «<l 
rant  could  not  be  sustained,  for  tliat  tin  i»|j 
was  final,  at  all  events  for  that  year,  aifi' 
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I  meeting  lia«l  no  power  to   act.     Senible, 

_  secoiul  meeting  was  irregular,  as  tlie 

stilts  slioulil  have  Iteeu  appointed  at  the 

W'lllmiiix  V.  Srhoul  'fnixlecu  uf  I'lijmptuii, 

\  P.  559. 

Ifnltvin.    '!'"■()  defendants  avowed  ;  the  third 

liW  the  cdiiveiiing  of  a  special  meeting  of 

reeiiiilders  and  honseholders  of  a  certain 

J  section  to  procure  a  school  site,  when  it 

[aOTwl  to  prijcure  a  certain  piece  of  ground 

'erect  a  scliool  house  thereon,  whicli  was 

je.  that  the  j)liiintifl'  was  a  resident   frec- 

Herthcn  and  wiien  his  goods  were  seized,  and 

lasscsscd  .SSO  for  Imihling  said  school  house, 

The  plaiiitirt'  ijleaded  that    tlie    meeting 

Ire  set  furth  was  null  and  void,  because  before 

liiieeting  another  meeting  had  been  con- 

.uciirdiiig  to  law,   when  a   difference  of 

ion  existed  between  a  nuijority  of  the  free- 

Bersaml  househohlers  as  to  choosing  a  school 

[anil  liibitrators  were  a])pointed,  who  decided 

I  a  certain  site,  which  decision  remains  in 

aiul  tile    d'ifendants    in    ct)ntravention 

eut  wrongfully   purchased    the    site    men- 

iu  tlieir  plea,  anil  wrongfully  distrained, 

Ujion  demurrer — Held,   that  the  second 

kiiig  pleaded  l>y  defendants  was  a  violation 

lie  siatiite,  and  that  the  plaintiff  was  en- 

1  to  judgment.    The  arl)itrators  to  whom  a 

fence  in  this   cause    was   made   under  the 

)ol  act  executed  an  .  ward,  the  description  of 

lilt  not  Ijcing  fully   inserteil,   but   a  blank 

:left  tlierefor,  which  was  afterwards  filled 

liiil  tlie  word  lot  altered  into  gore  : — Held, 

jltlie award  was  insufficient.    Jlijlaiidx.  Kiiu/ 

12  C.  P.  198. 

jleviii  against  two  school  trustees  and  one 

a  Miff,  for  a  horse.     Defendants  pleaded, 

tat  they  did  not  take ;  and  2,  an  avowry, 

bg  out   in    substance    that    on    the    30th 

ISiKS,  a  special  meeting  of   the  free- 

lersand  honsehohlers  of  the  section  had  been 

called  to  procure  a  school  site  and  erect  a 

>ilhimse  thereon,  at  A\hich  it  was  agreed  to 

Itnre  a  certain  site  named  :   that  this  was 

and  the  school  house  built :  that  the 

btiff  was  duly  assessed  for  a  sum  specified  ; 

|the  trustees  by  their  warrant  commanded 

ciiUeet  it ;  and  that  after   demand  and 

Hilt  made  he  seized  the  horse.     The  plaintiff 

liicdtotlie  avowry,  1.  de  injuria  ;  and  2,  as 

|iie  justitieatiou  by   the  trustees,    that  the 

ing  was  void,  because  before  it  took  place 

ecial  meeting  of  the  freeholders  was  duly 

J  proeiu'u  a  school  site,  at  which  a  majority 

le  trustees  dirt'ered  from  a  majority  of  those 

pt  with  regard  to  the  site,  in  consequence 

'  cli  the  freeholders  and  householders,  the 

;8,  auil  tile  local  superintendent  each  ap- 

eil  an  arbitrator  to  decide  the  question :  that 

thitratnrs  determined  upon  a  site  specified, 

rent  from  that  mentioned  in  the  avowry, 

li  award  reniaiiiDd  in  force,   and  that  the 

lees,  contrary  to  this  decision,  wrongfully 

■  wl  the  site  mentioned  in   the  avowry. 

fendants  replied  that  there  was  no  sucli 

\\ith  regard  to  the  second  and  third 

.  i^ised  by  the  plea  of  de  injuria  to  the 

fvandreiilicatiim  denying  the  award,  the 

nice  shewed  that  in   1857  the  inhabitants 

tiiviiletl  a:j  to  the  choice  of  a  school  site, 

|ui  award  Mas  made  but  not  acted  upon  : 

^  in  1858  the  same  diflferences  existed,  and 


one  of  the  trustees  ivlso  differed  fnmi  his  co-trus- 
tees ;  that  in  March  the  two  trustees,  defendants, 
obtained  a  conveyance  of  half  an  acre,  pjirt  of 
lot  IT),  and  in  May  a  meeting  was  held  at  which 
arbitrators  were  named  and  an  award  made  ;  but 
tlie  inhaltitants.  being  still  dissatisfied,  another 
meeting  was  held  in  .July,  when  the  arbitrators 
mentioned  in  the  plea  to  the  avowry  were  chosen . 
In  the  meantime  the  buihling  wiis  commenceil  up- 
on the  land  conveyed.  On  tlie  4th  of  Septeiiilier, 
an  award  was  drawn  up,  whicli,  as  produced  at 
the  trial,  directed  that  tiie  site  should  be  "  a  /jart 
(if  llii'  iiorc  li/iiiij  lii-lirci'ii.  Hi  mid  17,  now  in  the 
tenure  of  .John  I*aiid(ni,  situated  on  the  south- 
west of  the  road,  and  in  the  westerly  limit  of 
of  the  said  gore  "  ;  but  it  apjieared  th.'it  the  words 
in  italics  were  not  in  the  award  when  signed, 
but  added  by  two  of  the  arbitrators  in  May, 
1859  ;  and  that  the  word  ;/«/•(-  stood  originally 
/lit,  and  so  remained  until  tlie  other  words  were 
filled  in.  On  the  .SOth  of  October,  1858,  a  meet- 
ing was  hehl,  having  been  regularly  calleil  by  the 
two  trustees  to  settle  the  (piestion  finally,  and  a 
reS(dution  passed  adopting  the  land  conveyed. 
In  April,  1859,  the  two  trustees,  defendants, 
met,  the  third  being  absent  from  the  country, 
and  resolved  upon  the  rate,  which  was  inserted 
by  the  clerk  in  the  roll,  and  the  \\arrant  was 
issued  to  K.,  who  seized  the  plaintiff's  horse. 
The  plaintifi' after  that  procured  the  award  to  be 
filled  up  by  two  of  the  arbitrators,  who  stated 
that  it  had  lieen  left  blank  because  they  did  not 
know  the  precise  description  of  Landon's  land: 
Held,  that  upon  the  second  issue  defendants 
were  entitled  to  succeed,  for  the  evidence  sus- 
tained the  avowry  :  and  that  upon  the  third 
issue  they  were  also  entitled  to  tlie  ver<lict,  for 
there  was  in  fact  no  award  made,  and  even  as 
it  was  altered  after  execution  tlic  description 
was  too  uncertain  :  Kylaud  v.  The  same  defen- 
dants, the  previous  case.  Common  Pleas,  c(mi- 
mented  upon  : — Held,  that  under  the  circum- 
stances proved  that  reference  did  not  make  the 
subsequent  meeting  illegal.  Held  also,  upon 
demurrer,  that  the  avowry  was  good,  the 
omission  of  any  averment  essential  to  the 
validity  of  the  rate  being  cured  by  the  second 
plea  to  it,  which  relied  wholly  upon  the  award  ; 
that  the  second  plea  was  bad,  for  not  shewing 
that  before  tlie  award  the  trustees  and  inhabi- 
tants had  n<it  duly  selected  the  site  built  upon, 
as  they  might  do  notwithstanding  tlie  reference  ; 
and  that  the  replication  to  it  denying  the  award 
was  a  good  answer.  Venn  v.  Kiiui  et  id.,  21  Q. 
B.  187. 

Two  of  the  trustees  of  a  school  section,  wish- 
ing to  change  the  school  site,  called  a  meeting 
of  the  freeholders  and  houseliolders,  who  rejec- 
ted the  proposal.  The  two  trustees  thereupon 
chose  an  arbitrator,  assuinir.g  to  act  under  sec. 
.30  C  S.  U.  C  c.  64,  but  ncme  was  chosen  by 
the  freeholders  and  householders,  and  under  the 
advice  of  the  deputy  superintendent  the  trustees 
called  another  meeting,  at  wliicli  a  moticm  to 
appoint  such  arbitrator  was  rejected.  The  trus- 
tees' arbitrator  and  the  local  superintendent 
thereupon  made  an  award  changing  the  site.  A 
special  meeting  was  then  called  to  consider  how 
the  mcmey  should  be  raised  to  carry  out  the 
change,  at  which  the  conduct  of  the  trustees 
and  the  change  were  strongly  disapproved  of. 
The  two  trustees  thereupon  petitioned  the  town- 
ship council,  stating  that  the  ratepayers  were 
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desirous  of  purchasing  a  new  site,  and  asking  for 
a  loan  of  ,$400,   wiiiuli  was  granted.     Suinl)le, 
per  Richards,  C.  -J.,  that  under  section  30,  the 
difiference  of  opinion  as  to  the   change  of  site 
authorized  a  reference  to  arbitration  ;  ))ut  tliat 
the  refusal  of  the  freeholders  and  householders 
to  name  an  arbitrator,  did  not  enalde  the  other 
two  arbitrators  to  proceed,  tlie   proper  course 
being  to  compel  the  appointment  by  mandamus,  j 
Per  A.    Wilson,    J. ,    the  ditference  of   opinion  ' 
must  be  as  to  the  position  of  the  new  site,  after  j 
a  cliange  lias  been  agreed  to  ))v  tlie  rate-paj'ers,  [ 
not  as  to  whether  there  shall  be  a  change  ;  antl 
the  arbitration  therefore  was  unauthorized.    T/ie 
Corporalion  of  (he    Tow/inliiij  of  Toronto  v.  JIc- 
Bride  H  id.,  29Q.  B.  l.S.  j 

On  the  2Gth  .September,  1844,  one   LeB.   con- 
veyed certain  land  to  the  municipal  council  of 
the  district  of  Dalhousie,  on  c(m<litiou  of  their 
erecting  within  a  year  a  school  house  theref)n.  : 
The  deed  did  not  state  that  it  M'as  to  be  a  model 
school-house,  but  that  was  the  only  school  they 
could  then  establish,  and  the  council  had  on  the 
Kith  of  May  previous,  acting  under  7  Vict.  c.  ' 
29,  which  authorized  the  establishment  of  model  \ 
schools,  passed  a  resolution  and  by-law  reciting  '. 
the  statute,  and  directing  the  estal^lishment  of  a 
model  school,  which,  within  the  time  limited,  ; 
was  erected  on  this  land.     The  land  formed  part  j 
of    what  was   afterwards   incorporated  as    the 
town  of  Bytown,   and  subseiiuently  the  city  of 
Ottawa,  while  the  district  of  Dalhousie  i)ecanie  : 
the  county  of  C'arleton.     The  evidence  shewed 
that  up  to  18.51,  the  school  was  used  as  a  model ' 
school,  and  that  the  plaintiffs  had  always  asser- 
ted their  right  thereto,   and  had  ejected  one  S.  ; 
who  got  into  possession  as  a  private  and  after- 
M-ards  as  a  common  scliool  teacher  ;  and  up  to 
18(!8,  the  defendants,  the  public  school  board  of  ! 
(Ottawa,  had  admitted  plaintiffs'  right  to  it.  The  : 
.37  \iiit.  e.  28,  O. ,  empowered  the  public  school  I 
boards  of  any  city  to  take  possession  of  all  pub-  '■ 
lie  school  property,  and  to  hold  as  a  corporation 
all  such  property  ac(iuired  or  given  at  any  time 
for  public  school  purposes  in  the  city  by  anj'  title 
whatsoever.     Defendants  took  possession,  claim-  t 
ing  the  land  as  being  vested  in  them  under  this 
act,  and  the  plaintiffs  then  brought  ejectment  : 
— Held,  that  plaintiffs  were  entitled  to  recover:  '■ 
for  that  under  LeB.  's  conveyance  the  property  \ 
vested  in  them,  and  the  subsecpient  school  act ' 
had  not  had  the  effect  of  divesting  it.     Held,  | 
also,  that  there  was  no  objection  to  the  county  j 
owning  land  so  ac(]uired,  and  subsequently  in-  | 
cludetl   in  the    city.      The   CorjmraHon    of   (he 
C'oioid/  ofC<irh'(oii  V.  The  I'uhlir  School  Board  of  \ 
(he  Ci(y  of  0((aim,  2.5  C.  P.  137.  ' 

Semble,  that  separate  Protestant  school  trustees 
have  no  power  to  build  school  houses  or  impose  j 
rates  therefor.     Free  v.  McHinjh,  24  0.  P.  13. 

A  school  site  had  been  granted  to  certain 
parties  in  1831,  and  a  school  house  erected  there- 
on ;  but  by  mistake  the  wrong  site  waa  conveyed. 
The  grantor  subsequently  made  a  mortgage  on 
his  estate,  but  exempted  the  portion  reserved 
for  a  school  site.  He  died  shortly  afterwards, 
leaving  his  son  and  heir-at-law  a  minor.  The 
defencfant,  during  the  minority  of  the  heir, 
obtained  a  lease  of  the  premises,  excepting  the 
site  iu  (question ;  but  on  the  coming  of  ase  of 
the  heir  obtained  a  deed  from  the  said  heir, 
without    any    reservation    of  the   school  site. 


About  the  same  time,  or  a  little  before,  healiDl 
obtained  an  assignment  of  the  mortgage  sii;isto| 
perfect  his  title.  He  then  claimed  tliu  Ian,!  a\ 
which  the  school  house  was  creuteil,  onthel 
ground  that  in  consetpience  of  the  mistiikt  u,! 
title  was  vested  iu  the  trustees,  wl'eifuijiiiitiul 
trustees  of  the  school  section  tiled  a  liill  aBiutJ 
him,  and  it  was — Held,  that  he  hail  ixiir»>l 
notice  of  the  trustees'  title  ;  and  that  tveii  iftwl 
trustees  were  volunteers  as  to  this  piuoe  uf  luA 
the  defendant  was  also  a  volunteer,  au'l  W 
prior  to  him  they  had  a  right  to  the  aid  (if  niuitla 
t<i  have  his  title  to  said  piece  of  laml  cainiiy  1 
or  a  conveyance  thereof  from  said  ilfitniiaj^ 
Held  also,  that  the  township  cduin;!!  wm  ■ 
necessary  party  to  the  suit.  Schiml  TniMt,.,  rj 
Farrell,  5  L.  J.  230--Chy. 

Where  a  board  of  school  trustees  jiasseiti 
resolution  professing  to  aelopt  a  i)tTiuaikiit  tjy 
for  the  school,  and  the  resolution  was  uniitirmJ 
at  a  sjjccial  meeting  of  the  ratepayers  4 
called,  these  proceednigs  were  hclil  liut  tonu. 
vent  a  change  of  site  in  a  sntjaeijueiit  yei 
Makolm  v.  Jtnleolm,  15  C'hy.  13. 

Where  school  trustees  selected  a  new  sited 
the  school-house,  and  .at  a  special  nicutiii'iiftJ 
ratepayers,  duly  called,  those  present  rejtct 
the  site  so  selected  and  chose  another,  liutiiiittj 
party  named  an  arbitrator  : — Held,  that  ain 
bitrator  might  be  appointed  by  the  rate-iiayej 
at  a  8ubse(j^uent  meeting.     III. 

The  power  of  a  county  council  to  cliaii  ic  tiJ 
site  of  a  grammar  school  is  not  lost  liy  the  nnioj 
of  the  grammar  school  with  a  coiiiniini  s. 
though  if  the  new  site  is  not  also  additelliyt 
means  provided  by  law  for  the  case  of  a  con 
mon  school,  the  change  may  render  iieccssu 
the  separation  of  the  schools.     II). 

Where  the  joint  board  of  a  gr.iiiinnr  ainlcfij 
mon  school,  after  the  site  for  the  graiiiinarsoli( 
had  been  changed  by  the  county  cuuiicii,  wrii 
fully  expended  school  money  granted  furagra 
mar  school  building  ;  .and  a  bill  was  tileil  aaia 
the  trustees  to  restrain  furtlier  cxpeinliturf, 
to  make  them  refund  what  had  lieeii  exiniili 
the  defendants  were  ordered  to  jiay  the  c  ij 
but  were  allowed  time  to  ascertain  if  all  ] 
concerned,  would,  under  the  special  circumstj 
ces,  adopt  at'ain  the  old  site.     Hi. 

It  is  contrary  to  the   rule   of  this  emirt,! 
dealing  with  persons  who  have  nut  aeteil 
perly,  to  punisli  them  more  severely  tiiaii  jiisi^ 
to  others   renders   necesssary ;   ami  tlienfo 
where    school     trustees    wrongfully  ex|«iiilj 
money   in   building  on   a  site  wliieli  lial 
changed  by  competent  authority,  relief  «aso 
granted  to  a  ratepayer  who  coniplaineil  uf 
act,  subject  to  equitable  terms  ami  eoiutitioiii, , 

A  dissent  by  school  trustees  fniiii  a  decision 
the  ratep.ayers  as  to  a  site  for  the  sciim 
be  intimated  promptly,  an<l  if  not  aiiiinuM 
till  after  the  expiration  of  the  current  year,  ii 
too  late.  Coiqiland  v.  The  Sehoul  7Vi/*«| 
Xof(awa.iaiia,  15  Chy.  339. 

A  reservation  for  school  purposes  is  of  suci 
character  as  to  be  the  subject  of  dediatif 
The  owiiers  of  land  in  185(i  caused  the  saiMJ 
be  surveyed  and  laid  off  into  village  lots,  anif 
the  plan  thereof,  which  was  duly  regiskij 
marked  a  portion  as  "I'eserve  for  »(' 
ground. "    Au  auction  sale  of  lota  took  [ 


1  trustees  cannot  in 
e  themselves  f„r  cost 
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Joniiff  tl'6  ^'""°  "'""til  with  reference  to  the 
btjiiot  fwMitiiig  nil  till!  rosurve,  when  lots  to  the 
h'of  .*iO,00()  wero  sdhl  ;  iiiid after  the  auction 
IcU  were  si>W  inivatoly,  according  to  the  plan. 
«  school  tnistffS  (lid  not  take  possession  of 
lit' school  risci-vo.  Sul).s(>(iuently  conveyances 
»re  cxeoiitoil  to  S.  of  all  the  undisposed  of 
lortiou  of  the  town  as  surveyed.  S.  in  January, 
IM  caiisotl  fi  11^'^^'  I'l'"'  t"  ^^  prepared   and 

iWeil,  ill  which  the  school  reserve  was  laid 
it  into  village  lots,  some  of  which  had  mean- 
hhik'  l*^'"  h""fa'''*  '*>'  *''*^  defendant  from  an 
|(jf,„cili;it(;  owner  with  notice  of  the  orifjiual 
laii  anil  the  reservation  for  school  purposes: — 
fteU,  on  a  bill  ''led  in  187(i,  that  the  original 
Uii  »M  biiuliiiL,'  :  that  the  conveyance  to  S.  did 
lot  t'ivt'  him  tl'c  ownership  of  the  soil  of  the 
nets  or  reserves  for  public  jiurposes  ;  and  that 
le  ilot'eiiihuit  was  not  entitled  under  the  .3() 
Bet.  c.  •-'-  <bit.,  to  he  paid  for  any  iinprove- 
leiita  he  had  made  upon  the  hits  forming  part 

the  school  reserve.  Tin'  Curpuralioii,  <if 
fmiiii'J  "'"'  ''"■  I'l'^'l'"'  '''ifhool  Board  of 
%mw)  V.  IMl,  24  C;hy.  504. 

[kijMoiWiiliint  v.  Fi-rijn-^on,  3  Q.B.  484,  p.  3073 ; 
I IV  Tahir  mill  Corjionitioii  of  Scnrlioroiujli, 
|(),  B.  <)V),  infra  ;  lidhiau  v.  Srhool  Truxti'i'K  of 
\,hUi;  I'.'C'liy.  115,  p.  3075;  Sm'dh  v.  Srhool 
\nA',.u<j  Bi'll,;-Hb;  1(5  Chy.  1.30,  p.  3075. 


VII.  School  Rate.s. 

1.  For  what  purpoms. 

pniler  l.S  &  14  Vict.  ch.  48,  school  trustees  are 
Ihorizcil  to  levy  a  rate  for  the  erection  of  a 
wl  house  in  their  section.  Chiff  Siiprrin- 
Mint  III  Sfltuul-i  ill  re  Kdly  v.  Ih-dijes  et  al.,  12 
IB.  531. 

fo  rate  can  legally  he  imposed  for  the  salary 
|[n  niHiualifieil  teacher.  Stark  v.  Montaijuc 
V.,14Q.  B.  473. 

le  towiiship  council,  hy  resolution,  agreed  to 
1  to  the  school  trustees,  out  of  the  clergy 
|rvc  fund,  a  sulficient  sum  to  huild  a  school- 
ie,  taking  as  security  their  debentures.  This 
igeiuent  was  made  hy  the  trustees  without 
I  reference  to  the  ratepayers,  but  at  the  next 
pi  school  meeting,  at  which  the  applicant 
[present,  the  matter  was  discussed,  and  the 
pet  and  jilans  for  the  building  examined. 
Icouiicil  subsecpientlj',  on  the  reijuisition  of 
[tnistecs,  passed  a  l>ydaw  to  raise  a  sum  for 
llolpuriioses,  which  was  reqnire<l  to  pay  the 
est  of  these  debentures  and  redeem  one  of 
Tlie  applicant  moved  to  quash  this  by- 
I  olijeeting  that  the  loan  effected  by  the  trus- 
|*itliout  the  consent  of  the  ratepayers  was 
' ;  l)ut  it  ajipeared  that  the  school-house 
Ibeen  tinished  and  occupied,  many  of  the 
syers  swore  that  they  were  satisfied  with 
i  liail  been  done,  and  the  affidavits  were 
ulictnry  as  to  how  far  the  applicant  had 
Kesceil  in  the  proceedings.  The  by-law  not 
1  illegal  on  the  face  of  it,  the  court,  under 
\  circumstances,  refused  to  interfere.  In  re 
'  mil  The  Corporation  of  Scarborou'ih,  20 

m\  trustees  cannot  impose  a  rate  to  re- 
N  themselves  for  costs  incurred  in  defen- 
■«nsucce88fiilly  a  suit  brought  against  them 


for  levying  an  unauthorized  rate,  or  for  travel- 
ling expenses  incurred  in  order  to  consult  with 
the  superintendent.  Stark  v.  Monlaijuv  ft  nl., 
14  Q.  B.  473. 

A  rate  may  be  levied  to  reimburse  school 
trustees  for  the  cost  of  defending  a  groundless 
action  brought  .against  t'leni.  When  such  charge 
was  incurred  before  the  establishment  of  a 
separ.ate  Roman  Catholic  school — Held,  th.at  tho 
suppcu'ters  of  th.at  school  were  not  exemiit  from 
the  rate.  In  ri'  Tivrnnn  ami  Muiihuiiulifii  of 
Nepoau,  15  Q.  B.  87.  See  also  In  n- Johmtoii  and 
I  hi'  School  Trii-ifnn  of  Ilarirkh,  30  Q.  B.  2(14.  p. 
3091} ;  Scott  V.  School  Trn»tn:t  of  linrijcKK  and 
Jia/hiirst,  21  C.  r.  .3i)S,  p.  30!)G. 

The  board  of  sehoid  trustees  of  a  town  m.ay 
levy  and  collect  a  r.ate  for  the  payment  of  school 
teachers'  salaries  and  expenses.  Miniion  v.  Thu 
Municipality  of  Colliiiijwowl,  !)  0.  P.  497. 

See  Re  Dohi'rtii  and  Corporation  of  Toronto,  25 
Q.  B.  409,  p.  3093. 


2.   Hoin  Inipoxcd. 

Where  the  municipalitv  of  a  township,  inten- 
ding to  act  under  the  13  &  14  Vict.  c.  48,  for 
common  school  purposes,  declared  a  rate  \\\ion 
the  resident  iidiabitants  of  a  school  section  only  : 
— Held,  th.at  under  that  act  as  well  as  the  ITp- 
per  Can.ada  Assessment  and  Municipal  Acts,  the 
by-law  was  invalid,  because  the  rate  should  lie 
levied  on  the  taxable  property  within  the  sec- 
tion, whether  of  residents  or  non-residents. 
Held,  also,  th.at  in  such  case  the  court  has  no 
discretion,  but  must  (piash  the  by-l,aw  with 
costs.  (iua?re,  whether  in  the  present  case  the 
rate  .and  .assessment  to  be  levied  were  stated  in 
the  by-law  with  sutticient  cert.aiuty.  Dc  La, 
fliii/i'  V.  Municipality  of  the  Gore  of  Toronto,  2 
C.  i'.  317. 

A  by-l.aw  passed  by  a  township,  authorizing 
the  levy  of  a  rate  to  realize  £100  for  school  pur- 
poses, having  been  (juashed,  the  niunioipality 
then,  without  a  second  meeting  hav'ng  been 
called,  passed  another  by-l.aw  (set  out  i..  the  re- 
port) for  the  same  purpose,  which  was  also 
moved  .against  on  several  grounds  : — Held,  on 
the  several  objections  taken — 1.  Th.at  the  dis- 
cretion to  appropriate  the  sum  reipiired  rested  .03 
much  with  the  council  .as  with  the  school  meet- 
ing or  trustees  ;  2.  That  the  rate  was  not  de- 
clared on  the  property  assessed  in  1852  (the  pre- 
ceding financial  ye.ar,)  but  only  determined  by 
reference  to  the  .assessed  value  of  the  taxable 
property  in  that  year ;  3.  That  the  rate  not 
being  complained  of  as  excessive,  its  being  cal- 
culated to  realize  more  than  the  precise  sum  of 
£100  did  not  render  the  by-law  void  ;  4.  That 
the  meeting  was  not  indispensable  ;  5.  That  the 
duty  imposed  upon  the  clerk  of  the  municip.ality 
to  furnish  a  list  to  the  secretai-y  of  the  school 
trustees  of  the  persons  assessed  in  the  school 
section,  was  not  unreasonable,  or  inconsistent 
with  the  statutes  ;  (5.  That  the  rate  was  i)ro- 
perly  assessed  uiMin  the  whole  r.atable  property 
of  the  school  section  ;  7.  That  the  proviso  of 
the  by-law  sanctioning  the  receipts  pro  tanto 
from  those  who  h.ad  paid  under  the  invalid  by- 
law did  not  render  the  seconil  by-law  void.  In 
re.  I)e  La  Haye  and  the  Municipality  of  the  Gore 
of  Toronto,  3  C.  P.  23. 
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A  rcs()lutii)u  of  the  freehohk'rs  and  hdUBc- 
holder!)  of  ii  school  scutioii,  p(Ui8u<l  at  tliuir 
aiimiiil  ineutiiig,  that  the  trustues  tax  the  pro- 
iierty  in  .such  wction  to  i)ay  the  teacher's  sahvry, 
followed  l>y  a  resolution  of  the  trustees  of  such 
Bection,  directing  a  rate  to  be  levied  on  the 
ratalde  property  in  said  section  to  raise  the 
sum  reijuired,  and  tiie  preparation  of  rato-hills, 
Ac,  is  suiticient  to  render  a  non-resident  liaving 
real  estate  within  such  section  liable  for  the  sum 
ratcil  l)y  tlie  trustees,  according  to  the  assessed 
value  of  his  real  property.  Anil  being  so  liable, 
defendant,  as  ids  executor,  and  representing  his 
estate,  was  helil  lialdeasthe  testator  would  have 
l)een.  Srlioul  TriiKti is  of  Xu.  2  of  Duiiwich  v. 
McJiar/h,  4  ('.  r.  228. 

A  r.ate  may  be  levied  to  reimburse  school 
trustees  for  the  costs  of  defending  a  groundless 
action  against  them.  Jn  re  Tkrtian  and  llw 
Jili(iii'riji<ilili/  (i/'  Sijniin,  15  Q.  B.  87. 

Where  such  charge  was  incurred  before  the 
establishment  of  a  separate  J{oman  Catholic 
school  : — Hehl,  tliat  the  supporters  of  that 
suUool  were  not  exempt  from  the  rate.     fl>. 

An  assessment  for  school  purposes  cannot  l)e 
levied  by  an  uneipial  rate  in  different  wards  in 
a  city.     Jn  re  Scott  v.  Corpunition  of  Ottuica,  13 

(ji.  B.  :u«. 

The  proviso  in  Ifi  Vict.  c.  185,  s.  16,  as  to 
assessing  property  in  two  or  more  sections,  ap- 
plies only  to  the  case  of  an  undivided  property 
extending  into  more  than  one  section  of  the 
same  municipality,  not  where  the  land  lies  in 
different  municipalities.  T/ic  i'hii-f  Sniicrinten- 
tlenl  of  Sclmols,  In  rt'  Triiniifn  of  A'o.  4  of 
Jlallomll  and  Storm,  14 Q.  B.  541. 

The  by-law  in  this  case  passed  to  raise  money 
for  a  school-house,  was  bad,  for  omitting  to  com- 
ply with  the  reipiisitcs  under  14  &  15  Vict.  e. 
10!).  s.  4,  of  all  by-laws  creating  a  debt  or  con- 
tracting a  loan.  Jfarl  and  ''"■  Mnnk'qialitij  of 
Vcxpra  and  Siinnidali ,  l(i  Q.  B.  32. 

Bj'-laws  wore  passed  by  a  township  council 
granting  to  the  trustees  of  school  sections  au- 
tlu)rity  to  issue  debentures  for  the  erection  of  a 
school  house,  and  creating  a  rate  not  payable 
within  the  year,  l)ut  without  settling  ;in  eipial 
special  rate  in  each  year,  &c.,  as  reipiired  l)y  see. 
243  of  the  Municipal  Act  of  1873 :— Hehl,  in- 
valid. In  re  Mrlntjin'  and  the  Corporation  of 
Townshi/)  of  tin'  ElderMii;  27  C.  P.  58.— Gait,  J.", 
sitting  alone. 

The  by-laws  authorized  the  trustees  of  the 
school  section,  instead  of  the  reeve  of  the  town- 
ship, to  sign  the  debentures  : — Held,  a  fatal  ob- 
jection, notwithstanding  that  in  fact  the  deben- 
tures had  been  executed  by  the  reeve.      lb. 

A  township  council  parsed  two  by-laws,  one 
in  1855,  enacting  that  for  the  purpose  of  remedy- 
ing the  uneijual  taxation  for  the  support  of 
common  schools,  there  should  annually  be  ap- 
propriated out  of  the  general  funds  of  the  town- 
ship so  mucli  HS  to  the  muniei]mlity  should  seem 
reasonable,  within  a  specified  sum  ;  and  that  the 
treasurer  should  apportion  such  money  and  pay- 
ment should  Ihj  made  to  each  section  as  directed. 
The  other  by-law  was  passed  in  1858,  in  accor- 
dance with  a  previous  resolution  of  the  same 
year,  that  i;25()  should  be  apportioned  from  the 
township  funds  that  year,  "  iii  accordance  with 


the  by-law  provided  in  such  case,"  ami  itcian.! 
ed  that  certain  sums  shoidd  lie  a.s.si;.s.siil  an,!  i 
lectcd,  among  wliicli  was  "vote  in  aiil  ni  J ' 
cation,  !J!l,(KX)  :"  Hold,  that  l.otli  '(lykwg.Ij 
Imd,  the  first,  as  sui)stituting  a  dillciviitsvsin  I 
for  the  su])[)ort  of  common  mcIkhiIs  I'roiu' ti,..! 
laid  clown  by  tlie  school  acts,  whicli  tln' iiiiini  1 1 
pality  had  no  power  to  <lo  ;  and  tlic  sinnnl  J 
carrying  out  tiiat  system.  In  rr  J>iiiit:ii,ni„\t^\ 
Townitliip  of  Ihiiiro,  18  Q.  B.  227. 

The  freuhohlers  and  householikrs  <if  luiliixJ 
section  cannot  substitute  a  voluntiiiv  siiiuinti. 
tion  among  themselves  for  the  cxiiLii.si.sdf  lii 
school,  instead  of  the  provisions  inadu  livhfj 
and  a  resolution  to  have  such  sulisi,i'iMti,,||. 
that  tiie  trustees  ncglectcil  to  I'liikct  it,  isthtit 
fore  no  answer  to  an  avowry  for  a  rate  kvinl 
them  in  tlie  usual  way.  MfMi/lan  v  li'iutiu 
nl.,  li)Q.  H.  3.-.(i. 

School  trustees  may  at  ani/ tinn  iiiijKisea 
levy  a  rate  for  school  purposes;   tlii'\  ani 
bound  to  wait  until  a  copy  of  tiic  riviwdas 
ment  roll  for  the  particular  year  has  li  eii  tra 
mitted  to  the  clerk  of    the   uuiiiiciiiaiitv, 
may   and   can   only   use   the    existing  I'tva 
assessment   roll,      'f/ie   Clilif  Sujn  riiit'ii'hi  { 
Education  in  re  lloijij  \.  Jtni/ers,  15  ('.  1'.  4i;.i 

A  general  school  meeting  having  iiasseil an 
lution,  "  that  tlie  expenses  of  the  slIkniI  sp. 
be   paid   by    voluntary    subscriptinii,    ainl 
balance  to  be  raised  from  a  tax  to  he  li'viilj 
the  parents  and  guardians  <if  those  sinilin'i '■'i 
i/rin   to  the  school,"   the  sdionl  tnistiu 
the  failure  of  the  voluntary  subscnjitinii,  k\f 
a  general  rate,  upon  which  tiiis  iviilevin  ar.; 
the  plaintiff  contending  that  lie  was  nut  liill 
as  not  being  a  parent  or  guanliau  nf  a  t^ 
atten<liiig  the  scliool:  -Held,  tliat  the  tnisi 
had  no  authority  to  tax  the  parents  (l|•gll,l^li( 
of  those  sending  children,  or  to  alter  "or: 
the  resolution,  and  that  the  Act  ('.  .S.  I'. i 
(i4,    s.    •_'7,    sub  sec.    10,   authori/cil  tiie  lt\l( 
nnide.     ('/•((/;/  v.  Vi'((  '^■;«  tt  id.,  10  C.  P.  IWi 

In  replevin   for  plaintiff's  goods,  iititi!l 
made  cognizance,  justifying  as  bailitfutal 
lector  of    school    rates    under  a  wamiit  1 
him.     I'laintiff  pleaded   that  the  rate  wiul 
as  not  being  levied  according  to  the  valuatii 
the  whole  taxable  property  in  the  sehimlset 
ivs  expressed  in  the  assessor's  and  enllectdr'sj 
pursuant  to  the  statute,  Imt  that  it  was 
wrongfully  upon  only  three-fourth  [lailMiil 
taxable  property  : — Held,   plea  good,  fur  p 
facie  the  trustees  could  levy  a  rate  diily  li 
whole  taxable  property.    Jlurliiniv.  Miu/ri^ 
C.  P.  4<J'J. 

A  township  corporati<ui  jiassed  a  1iy-la«.i 
ing  that  Ijy  uection  35  of  C.  S.  U.  ('.  c.\Hl 
might  collect  liyspecial  rateiiisohiiidsectioM 
had  become  indebted  to  them  liy  Ician,  aiii 
a  certain   section  had   liorrowcd  of  tin  I 
cipality  .*400,  due  at  different  days ;  ami  c 
that   there  should    be  levied   in  the  sectil 
the  collector  of   the  municipality  ?'-'!'.'.  ^ 
a   certain   jiortion  of    said  loan.      The  I 
was  ipiashed,  for,   among  other  nhjeetii'li 
statute  referred  to  gives  no  sueii  authoritjj 
if  it  did,  it  reiiuires  provision  to  Wm 
levying  the  whole  sum  borniweil.    The  J 
was  said  to  have  been  lent  ont  nl  the| 
reserve  funds  of  the  towns]ii[i,  and  ii 
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VIM  wfer'^''  *"  ''*  authorizing  it,  but  that 
htuU'  WHS  lia-ff'-'l  aftor  tho  loan.  In  rt  /)i>lirrfij 
jtli,  Coriiordli'-iitof  fh>'  Towmhip  of  Toronto, 
|y.li.40!l. 

IAl»iaril  iif  school  trustees  in  a  town  piiased  a 

liitj,„i  stating  tliu  sum  recjuircd  for  school 

iiiises,  iif  wliiili  their  treasurer  gave  notice  to 

jbmii  clerk,  verlially  or  in  writing,  Imt  not 

der  the  cnvporate  seal.     The  cori)oration,  how- 

„  nuulf  nti  iilijection,  anil  acted  ujion  it  aa  an 

iiiiaU';-  Hfld,  tliat  tiiough  it  wouhl  have  been 

nlfiiiunt  nil  apiilitation  to  coniiiel  the  town  to 

the  inoiu'V,  yet  an   indiviilual   rate-payer 

ilil  uot  iil)jeet  to  the  rate  on  that  grounil. 

!,,„„»  V.  K,n;  27  Q.  B.  5. 

belli,  that  under  C.  S.  IT.  ('.  c.  ().">,  s.  8,  tlie  sup- 
Ittri  i>l  tho  sejiarate  school  were  lialde  for  the 
llii' sohiiol  rates  for  the  new  school-house,  aa 
Iras  uiiiliTtaken  l)efore  the  separate  school  was 
ililishud ;  hut  that  this  portion  of  the  levy 
iiriect  would  not  make  valid  the  whole 
'which  was  for  one  sum  or  rate,  including 
...J  items  :  -  Held,  also,  though  there  were 
JDnial  plcailings,  tliat  tlie  defend.ant  was  not 
ykil,  as  liaxing  acted  under  a  warrant  ap- 
mtlv  lawful,  but  that  he  must  be  considered 
Kt.ir  anil  must  shew  a  title  to  the  property. 
Mdhi'jh,  24  C.  P.  13. 

I  AV  Vh'iiiiiiitii  V.  Thrmhn;  20  C.  P.  259, 


•S.  CollectioH  of. 

imvnship  collector  may  sue  for  the  amount 
jasessment  for  coumion  schools,  under  4  &  ,5 
jc,  18,  iu  a  Division  C'ourt.     JlcO'injor  v. 
ly,  D.  15. 

ll,  that  all  moneys  collected  for  the  erec- 
hi  5i'li(ii)Mi(iuses  under  any  by-law  of  the 
jtt  iiimiiciiial  council  were  payable,  not  to 
uniiteuilent  but  to  the  district  treasurer, 
lloiif  was  authorized  to  take  security  from 
liirs  fur  the  payment  of  moneys  collected 
lUic  ]iurii(ises  ;  and  that  the  plaintiff,  as 
fir,  was  entitled  to  recover  on  the  bond 
!lv  the  collector  and  his  sureties.  Broicn 
>Uil.,iC.  P.  34(5. 

,  that  a  party  avowing  for  distress  in  the 
tdlasehiKil  rate,  thft  by-law  for  sanction- 

1  levy  reijuiring  to  be  passed  upon  the 
kor  with  the  consent  of  certain  persons, 
pwsiioli  reipiest  to  have  been  made,  or 
|i!iK'.;rRiioe  or  consent  obtained  : — Held, 
jat  \\y»n  such  avowry  the  avowant  nuist 

'i  tlif  ciiuilitions  precedent  reipiired  by 
omiplicd  with  liefore  the  passing  of  a 
li'vy  a  rate  for  school  [)urposes.    Haarke 

r,Sl'.  1'.  441.    See  &\so  Free  v.  McHinjh, 

tl3  8: 14  Vict.  c.  48,  school  trustees  can 
e  a  warrant  to  collect  school  rates  within 
sui  the  section  for  which  they  are  ap- 

Stmhle,  that  such  warrant  is  sutttcient 
I  by  two  of  the  trustees,  and  that  it  need 

ultr  their  corporate  seal.  In  making 
\}  miller  such  a  warrant  it  is  sutticient 

lat  the  plaintiff  was  duly  assessed,  and 
|»llcrt»r  (tlie  cognizor)  was  duly  ap- 
litis  not  necessary  to  state  that  the 
Iteiileil  upon  at  a  meeting,  as  veipired 


by  the   statute,  or  how   tlie  appointment  was 
made.     (r'i7/ie.i  v.    Wooil,  J3  (J.  H.  357. 

Replevin  may  be  brought  upon  a  dLstress  for 
school  rates,  and  notice  of  action  is  not  neces- 
sary. Where  .several  devisees  and  executors  were 
rated  to  a  school  rate  in  respect  of  the  property 
of  tlieir  testator,  as  "  Joliii  Api)legarth  and 
brothel's,"  which  entry  api)eare(l  to  have  been 
made  at  the  instance  of  some  of  the  plaintilfs, 
but  two  of  them  only  had  slept  on  the  premises 
occivsionally,  altliough  such  wa.s  not  their  usual 
place  of  residence,  and  tliey  had  received  the 
usual  notice  of  assessment  in  that  form  without 
appealing,  and  the  same  two  had  paid  taxes  on 
an  assessment  on  the  township  roll  in  their  in- 
dividual names — Held  :  1.  That  the  facts  all'ord- 
ed  sutticient  evidence  to  shew  that  the  plaintiffs 
were  "  inhabitants"  for  the  purposes  of  the  rate. 
2.  That  the  parties  were  sutiiciently  named  on 
the  roll  to  render  the  rate  lawful  ;  3.  Tliat  a 
demand  made  by  the  collector  on  the  plaintitl' 
"John  A."  named  in  the  roll,  was  sutKeieiit  to 
bind  all  the  plaintiffs.  Apiilajarth  tl  itl.  v.  Gra- 
ham,  7  C.  P.  171. 

The  time  for  levying  a  school  tax  in  the  city 
of  Kingston,  imposed  by  by-law  in  December, 
1855,  was  extended  by  resolutions  of  the  city 
council,  under  18  Vict.  c.  21,  s,  3,  until  the  1st 
August,  185(),  and  again  on  the  22iid  December, 
185(),  to  the  1st  March,  1857  : — Held,  tliat  the 
collector,  who  was  the  same  person  for  both 
years,  might  distrain  between  the  1st  of  August 
and  the  22nd  December,  1850,  although  no  reso- 
lution extending  the  time  was  then  in  force. — 
Meljcan,  J.,  diss.  ;  AV »■/«•)'/•//  v.  Slc/iliciii^,  1(>  Q. 
13.  (i5,  followed  in  McBridc  v.  (lardliam,  8  C.  P. 
296. 

The  trustees  proceeded  to  collect  the  rate  by 

1  action  instead  of  liy  warrant,  as  provided  ))y  13 

'  &  14  Vict.  c.    48,   sec.    12,    suIj-sccs.   2,    7,    8. 

iSemble,  per  Draper,  J.,  that  the  apjieal  from  a 

nonsuit  in  such  action  might  have  been  dismissed 

on  this  ground,  but  the  objection  Wiva  waived. 

Cliiif  Suiirriiilenih-iit   in   n'    Tntnli'iK  of  A'o.    2, 

I  Toii'nxh'qi  of  Moore  v.  MfUm,  12  tj.  15.  525. 

i  The  local  municijiality  must  make  up  and 
!  supply  out  of  their  general  fund  any  deficiency 
j  in  the  school  rate  of  any  township,  upon  notice 
j  given  them  at  the  end  of  the  current  year  by 
j  the  coUector  of  school  rates  ;  and  such  notice 
j  need  not  be  under  the  seal  of  the  trustees, 
I  Svliool  Trii.ititu  of  Arthur  v.  Twwnxlii})  of  Arthur 
and  Lidhir,  9  C.  P.  532. 

Held,  that  a  collector  of  school  taxes  might  in 
18()1  collect  by  distress  the  taxes  for  1859  and 
18()0,  not  having  made  his  final  return  of  such 
taxes  as  in  arrear,  and  being  still  collector  ;  and, 
Semble,  that  in  this  case  tlie  plaiutilf  v,  ho  com- 
plained of  the  seizure  having  led  to  it  by  his 
own  conduct,  the  proceeding  shouhl  in  the  Divi- 
sion Court  have  been  upheld  .at  all  cents.  The 
Chief  Sujtirintenilent  of  Srhonlx  ( AjipettitiitJ,  In 
re  McLean  v.  Farrell,''2l  Q.  B.  441. 

Replevin  for  horses.  Plea,  justifying  the 
taking  under  a  warrant  for  school  taxes,  and  al- 
alleging  that  the  horses  were  delivered  by  the  col- 
lector to  defendant,  an  innkeeper,  to  take  care  of 
until  the  sale.  Replication,  setting  out  facts  to 
shew  the  rate  illegal,  and  averring  that  the 
plaintiff  after  seizure  of  the  goods,  at  the  re- 
quest of  the  collector  and  trustees,  gave  his  note 
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for  a  sum  immcd,  (not  saying  that  it  was  the 
amount  due  by  him)  jiayahle  to  Ixjarer,  whicli 
was  accepted  in  satisfaction  of  the  taxes  ;  that 
the  collector  released  the  property  seized,  and 
said  note  is  still  outstanding,  and  the  jilaint'tf 
liable  upon  it,  and  that  the  seizure  in  the  jde.; 
mentioned  was  made  afterwards  : — Held,  on  de- 
murrer, replication  had,  for,  1.  The  collector 
actiuL'  under  a  warrant  legal  on  the  face  of  it, 
would  not  he  liable  in  trespass  or  trover,  antl 
therefore  not  in  this  action,  nor  the  defendant 
for  taking  the  horses  from  him  to  keep  ;  and,  2. 
Even  if  tlie  note  liad  l)een  alleged  to  be  for  a 
sufficient  amount  to  i)ay  the  rate,  yet  the  impro- 
per accejitance  of  it  by  the  trustees  would  not 
prevent  them  from  afterwards  distraining.  >^j>i\ii 
V.  MrKvnzie,  \Si).  \^.  1(!1.  See  the  comments 
on  this  case  in  Culimnn  v.  Kfn;  27  (),.  B.  5,  and 
in  Jfarlimj  v.  Maijnlk,  21  (A  P.  490. 

School  trustees,  and  collectors  under  their 
warrants,  have  no  power,  either  under  C.  S.  U. 
C.  c.  (i4,  or  'l',\  *'ict.  c.  49,  to  levy  on  the  pro- 
perty of  a  non-resident  of  the  school  section  for 
rates  assessed  in  respect  of  property  within  that 
section.  Tin  I'ltiif  Siipri-iiitoidHit  of  Eilurafhiu 
Jn  re.  ChajniiHii  v.  Thrii.slur  et  al,  20  C.  P.  25!). 

See  Iliaby  v.  Carvii,  1.3  L.  J.  91,  p.  3074. 


4.  MandamuH  to  Levy. 

(a)  To  School  Trmtees. 

For  T'whcr'x  Solar//.] — The  court  refused  a 
rule  nisi  for  a  mandannis  to  the  trustees  to  levy 
a  rate  to  pay  the  applicant  the  balance  of  his 
salary  as  teacher,  recovered  in  the  Division 
Court  against  former  trustees,  it  not  appearing 
when,  for  how  long,  and  by  whom  the  said 
teacher  was  enqilfiyed.  O'JJonnlioi'  v.  School 
Trii.itcct  of  Sec.  Xo.  4,  Thorah,  5  C.  P.  297. 

The  court  refusc<l  a  mandamus  to  comi)el 
school  trustees  to  paj'  a  sum  awarded  to  be  due 
to  a  teacher  for  arrears  of  salary,  observing  that 
there  were  other  remedies  open.  Ui>on  the  facts 
also,  ^<hieh  arc  stated  in  the  case,  the  legality  of 
the  award  ai)peared  doubtful.  O'Linri/  ami  the. 
Trii.'itees  of  School  Section  Xo.  2,  in  the  Toionnhi/i 
of  Bhtmffonl,  19  Q.  B.  uoU. 

The  board  of  school  trustees  of  a  town  may 
be  compelled  by  mandamus  to  raise  the  money 
for  teachei's'  salaries.  Miiiison  v.  Munici/mlit/i 
of  Collimjwood,  9  C.  P.  497. 

For  Other  Purpoxei*.  ]— A  mandamus  nisi  having 
been  issued  to  school  trustees  to  levy  the  amount 
of  a  judgment  obtained  against  them,  no  return 
was  made,  and  a  rule  nisi  for  an  att.-vchnient 
issued.  In  answer  to  this  rule  one  trustee 
swore  that  he  had  always  been  and  still  was 
desirous  to  obey  the  writ,  and  had  repeatedly 
asked  the  others  to  join  him  in  levying  the  r.ate, 
but  that  they  had  refused.  Anotlier  swore  that 
owing  to  ill-health,  with  the  consent  of  his  co- 
trustees and  the  local  superintendent,  he  had 
resigned  his  office  before  the  writ  was  granted. 
The  court,  under  these  circumstances,  discharged 
the  rule  nisi  as  against  these  two,  on  payment  of 
costs  of  the  application,  and  granted  an  attach- 
ment against  the  other  trustee,  who  had  taken 
no  notice  either  of  the  mandamus  or  rule. 
Heifnm  v.  The  Triistee.'i  of  School  Section  27  in 
'the  Toionship  of  Tj/emlinai/a,  20  Q.  B.  528. 


No  attachment  will  lie  for  not  luukinKartu  1 
to   a  peremptory  mandainuH ;  it  slimild  \itf 
not  obeying  th'„  writ.     The  rule  nisi  '.iH,.,!,,' 
the  trustees  .if  school  section  •2'J,  jptlitT.i 
ship  of  Tyciidin.aga,  in  the  (!oiiiity  of  )|,t„;, 
to  shew  cause  wliy  an  attacLrncut  slinuU 
i.osur"   against  them.     On  an  atlid.ivit  df  ,tft, 
of  this  rule  on  A.,  B.,  &  ('.,  stiitiii;.'  tliim  t 
trustees   of    said   section,    a   ruli'   alis.ilute 
granted,  followini'  it  in  form,  and  tliir'.iii.ic 
att.achment  issued  ag.ainst  -A.iB.,  aiiilC 
bjid,  as  not  warranted   ))V  the    rule     ,'>  c  li 
R.  43. -C.  L.  Chamb.— liurns.  ' 

In  1H()2  the  trustees  of  asi-lidol  sictimi  ijj, 
their  wariaiit  to  .J.  to  levy  a  rate.    Oms., 
was  upon  tlie  roll,  claimeil  e.xeniptiMn  a.sl4 
ing  to  a   Roman  (-'atholic  sepurati.'  mini,,] 
in    1803  recovered  against   .J.,    in   lenkvi 
his  goods  which  .f.  had  seized.    .].    in  \%f,.^ 
the  trustees  of   that   year   f(ir    inilumiiitv, 
recovered  judgment,  the  action  beiiit;  (Itltiiil 
The  trustees  issued  their  warnuit  td  kvvai 
including  this  judgment,   and  almnt  .<lni 
levied  and  paid  over  to  >!.,    l)ut  many  of 
ratepayers   refused   to  pay  the  iinijinrtiMiii 
posed  for  J. 's  claim.     J.  then,   in  ISli!!.  fcij 
hatl  a  H.  fa.  on  his  judgment  rctuinid  iiij 
.applied  for  a  mandamus  to  the  tni.<tast<i 
the  bal.ince  due  to  him,  none  of  tiase  tni< 
having  been  trustees  in  bS(i(i.     The  uiiplio 
w.as  refused,  on  the  ground  that  the  Cmirti 
emjuire  into  the  grounds  of  tiie  juili'ijunt; 
that  the  .applicant  w.as  bound  lint  liad  inl 
shew  clearly  that  it  was  recoveieilinaju^ni 
litigation  ;  —  Quiere,    however,   wlii'ti,tr 
from  this  the  application  could  lie  graiita 
the   effect  would  be  to  levy  a  ratt,  lin  a 
ent  body  to  pay  the  liebt  of  a  pitviciii | 
//(  re  Johiisoii  anil  the    Traslee.''  of  Sflamli 
Xo.  13  in  the  Townnhi/)  of  Hucir'ielt,  30 1| 

The  plaintiff  recovered  a  judgment  in ){ 
18r)8,  against  the  school  trustees  fur  IpiiilJ 
school  house  for  the  section,  and  made 
unsuccessful  attempts,  to  obtain  [layimiitj 
from  the  trustees  .and   tlieir  snccessurs. 
trustees  .alw.ays  refused  to  levy  a  rate,  wl 
the  judgment.     To  an  a|ii)licaticin  for  a 
mus  to  compel  the  trustees  to  levy  a 
p.-iyment  of   the  judgment— Held,  im 
that  since   the  judgment  two  alteratio 
been  made  in  the  limits  of  the  sectinn,  an 
many  changes  had  taken  place  anniiig  tli 
p.ayers  originallj'^  li.able  ;  or  that  tlie  nn 
the  claim  upon  which  the  judgment  \v< 
were  cap.able  of  being  impeached.    The  1 
distinguished.     Scott  v.    The  Srho'il  Tn 
liuryess  and  Bathurd,  21  C.  P.  S'JS. 


miller  a  liy-Lm-  , 
ubli  in.itcriaJ.i  U>r  juii 
fat  >irtinn.     J'art  (. 
I'll  /itviinnt,  and  for 
mint  .•ij,'ainst  tlie  tn 
"U  wliieli   to  Jfvy 
u\\nn<:\\)'\\  (;(,niicil,  y, 
^  ;:.  a  rate  to  .satisfy 
[•Im  Mvw  rc|ii;iIo(|  l)ff,, 
''•     /t  appeared  t 
toH"f  tlie  (li.striot  cou 
tljf  wiinid-li(in.-ie  had 
lii.it  jiaiilovL'r  to  K.  Ji 
etarvtre,i.«nrer  of  tliu 
.111.1  tliat  K.  was  in  ,„ 
.mil  retained   it  for 
i.  tliat  tlie  toM-n,s|| 
i'lul.i  niaiiilaiini.s 
'"r  nii.siiiK  nioiicv  to  s 
Seiiililf,  .(Js,;^  t.),_.,j 
.V,  t(|  iveover,  an  acti 
'■ii"«l.  •■uid  tliL-refore 

|W  ■-imii/inr/,,  i)  q    j/  ^^ 

?''  '"'"'"iimeatioi,  by  a  1 
it'nii  cancil  of  ,a 
|tk' eliainnan  d,, 
><"^lto,,ot,;Vthe  to«:,; 
'•'f''  «'.-l'  .-i  M„„  of  n'o 
•■■if'iteand  cruet  as, 
ft'^l're.„I„t,„n„a.s.st.ntt 


II 


reso] 


'^^"^■''•'";>iipli.ancewitl 

M"K,tlieaiiioiiiit  bvu 
^"'■'""•>"fl'ortjL,„ 

ktfc.ifa„i,„orponi, 
Ut    .^\'''"'''"  "nlc 


t. 


rJS:'""""^  was  refuse 

w'S/y"-'^-tio 


(b)  To  Mitnicijial  Corpomtiom 

Where  an  estimate  of  the  sniii  rei|i^ 
school  purposes  for  a  certain  yearwai 
the  town  council  by  the  trustees,  and  til 
oil  recognized  such  estimate  liypayingaf 
and  submitted  to  the  court  their  rcasiijj 
fusing  to  pay  the  balance  ;— Held, 
were  precluded  from  objecting  that  tliel 
was  not  laid  before  them  as  liylaivf 
School  Truxteen  of  Brockcilk  v.  7'wraf 
Brockville,  9  Q.  B.  302. 

K.  was  employed  in  1848  hytiietj 
school  section  4,  in  the  townsliip  of  f 


-  'nunity. 
'«/■' 

lanius  nvis 

'-'  ^'"""  re.p.ired 
■'•■en    '• 

*'"J   school 


pf«ytl,e-;>''''''-"*^'''  t" 


>■«»■.  aeeonling  to  th 


I        ^"!/(>.t  loronft,    on  , 


'"'"'",  20  I 


"if ;,'"''  'J"s  court  havi 
^'/fii.itecs  of  Artli....        . 

*f|9C.P  tlo,!'!- 


„i,  .mount.  ,-,M,l  t.„-the  l);ihilu-o  I,      ,!  ^         'V 
,-„Knta..i„.st  tl.f  trustees.      Fhulh  ,  n"'"'"'^'' 

:..  mte  tu  satisfy  hi/j„.,^,^/7,  ■;;"'.'• 

l*:..l.    Jt  ai,iK.;ux.,l  timt.  un.k    (I,.  ■""'i 

Lt«  uf  tl.o  ,list,ict  cunci     t  o.  Lf    f  '"■'*''""'' 

th..  .ci.o„i.i,„„..c.  had  h';„  T ':  .  '"'  'i'''^^''- 

-'l-lovcrtoK.]Kul^C,^ao;S.t^l 
jtarvtaMMiivr  of  the  trimh.,.*,  ,    '  *'"-' 

...in.!  rc'tahR.,!  it  f  .,  th'        ,  n    '^' ^?''"<^1 
reM,  tlKUtho  towns!  ij,,Sf  ;""''""  = 

lor  iviisMif,'  iiioiiev  to  satisfv  fl.      i   •  ^ 

NeinMe,  also,  that  f  thn  .,  '",V''""'.  "as 

fi.i.ncij,  aiul  therefore  „o  „  V,  1      '"•  '''?"'"«* 

le  i-omiiMiiiieatioii  hy  a  hoar,]  nf  f       .  i 

..■™  eoanoil  of  a  res,     H         I  t'/'^-tues  t,< 

itl.ocLain„ana,.'a.tj     .'''^^ 
«m!  to  notify  tho  ton  ^''^.^'^-'i-otaiy  of 

).«a.ite  an,     "ect   .  1  >'^'  l",""'^'li'^My  to 
'i^l' resolution  u  ,s  sel  A    h^  ^^"'"''■'  ''  '''^'y 

astoroniiur  the  c(.n.„.,l  r   if         ^"*  *"-''• 
'■M'Vtl.ea„H.„r.l.;:t'''''^«'"'- 


Pl^nUC  SCHOOLS. 


••'-••juires  i,u„.i,j,„;j  "c,  ;!;'•;,•'•  ••*"''-''•   H.  nhid, 
«•""«  re<,„ire,l  by  sch  o  l'""  *"  l""V''le  tho 

';er.lesi,!e,l"  l.y  [he      Ith"     '"'   '■' '"  ^'"^  '"" - 
!l"-''L't  Ht  whuf      ,VJ  •  2'  ''•'^-•«  the  trustees  t . 
'•"t  not  hoH-  it  i"  t,'    '  "  '"""^T  flm]!   he  ,,ai,l. 
tl'orefore  ref«.se,l      .    „  ,Tu  In'T''';''-     '''''-'  -""• 
«J-aute,I  it  to  i.r.,vi,|!   f      .     '  ■'  '"  ''''^7 'i  I'ate,  hut 

'""«  "'«'  M'as  "iverthelessgl-lu/teT'''';;;-  "  "'•^"'•''• 

toIt^:ES;S-^^-uoti..u.;;.tho„-ri, 

teef  e,ti„„t,J,^  these  e,.',";"  "^'"'^  "' tlie  trus! 
"■ithhoLliny  the  whole.    /"  '"  ""  •■'^"«"»  ^or 


I '"'stees  of  an  incorporated  vfll.. 

W.'l\.tewhir-hev^n^V''''';''"'''''''-«'l 

■Jlieninniei,,alit\M.,k     ^"t'-'^'tod  to 

t  tli..t  t),e  trustees   w,l     "*''!'•     ^ ^  ''"J  ""t 

J«h,no  given  an  iu"t/tr''"^'^^^ 

l»"w».!anu,s  was  r  f,i"r^\;"'''  "»  this 
mm-  'i  man,  m  nl        •  ,  Z'*"''^'''"'  how- 

l/.'"^"-  '■;//,„,,,  o/o'^    \  /"„''''  ■'^'■'"'"1 


The  seliool  trustff.s  ,.f      i. 

;»an.hvnu,,s  to  the  con,    -,ti,  „  ?  ''l'''"^'''  f'"- "^ 

moneys  collected  fort   "';.      '".l"'>'  "^•^•''  'i" 

;  "igs  nnder  a  l.y-law  .,/  H       iV"""*  «^'''"<^I  ''uihl- 

tJie  trustees  .^I0()0    ",';"    "fe'  i  "r  to  proviile  for 
I  tees  had  passed  a  r^solt    lit"'"'  f'''  ""^  trus- 

'•".'1'1'"«*<,  upon   whie      a     ,v  I    '"'"'"    "f  «ehool 
'•'Use  that  sum.     Tl  is  l,',.  ,',  i'f "'  ^^''^^  l'^'««ed  to 
:"'«'ther  passed  to  rais/tl ',     , "'"'  '""l'^''''^'^  '""I 
I  ;t;vas  .lefeetive  :-S      " /"ir''"?'  ^^"■"'  '^"t 
P"t.ouof  the  trustees  if,;.         '=^  ''"'  '"'-•«"■ 
'mate    the  ohjection   MaJeu  ed '5  '"!*^'"-'"t  esti- 
t>on  luiving  passed  a  In-Hw  i?     ''^  *^'"  '^"'•P'-ra- 
,  '^"t  that  as  that  bv-InJ       '".  l""'«"'"ioe  (fit- 
eonld  not  enfo'cl  any     ,i n?,  ""■''"'!•  the  court 
"landanius.     Hel.i;  "L,       ?A7''''-  "'"'e--  it  by 
j  msutlicient  a  nwndan  ns'        *>  ^'"-'  '-'^timate  heiny 
P''ovide  tJ>e  su        Te      ,,  ;;!,t   "''*  '^  «'''"'ted  t'^ 
the  second  alternatiJtl.         .'•'''  '''^'''^  ''>' 


Baniiis  refused,  becau«P  fi      i 

"«  «rtain  s,„n   "'f.    '^•'"■'"'""'  and 

h'''i'rejKnvever  wli  h""'   «"'«eiently 

>•  tlif  trustees  h.;.h    ""'"'■  -"^  """Hla.nus 

Itlif  n,o„ov      y,     '     ?    '"'V"''-  themselves 

r'i^vear,ac..,rdirtTt.    'k''""'!""-- 
.""•^■"'  In-  the  "clo,o*'f 'f  ""^tefur- 

f-t:S.tl^.:t:'ifj^Kr^^ 

N'l  and  tins  ,>„.i,.f  i   '^V^'avits  being 
h  refused.      n.    ^f  S^'^',  *'"^  '»«"■ 


On  „       ,.  '  -"^  "^f-   i>.  (>3y. 

r'"'^S'"n;:Lt;^t;r"^'--f-  *"  --pei  a 

'l'ar.l  of  school  tr.steesit^ .,'"''  f''''^  f«'  a 
'"th  of  March  the  tn,«V  ^^"'^"■'^''  that  on  the 
Poration.  i"fonn  g  t  ::^^f.,  ".'-to  to  the  co..': 
res(.h.tion  on  the  P'th  ,f  f  .7  '"*'^  I«««ed  a 
Jainnan  an,l  secret^  y  '•  fS ''"-^^'^'''^  their 
at  Its  ne.xt  meetiiic   n,;  i  '"t  oi)  the  council 

f3,-.00,  fortheS,^"    ;!'''"/■,'«»  ««"""^te  for 
l'""«e,  the  same  t?.  b,?      '""''''''&' a  brick  school 
^Pl-iV  an.l  re,;,    tim.^tlir''"''  'T'"'  "^'1,: 
said  amount  in  ac,.,  rf  ^'"1'"''^  to  i)rovide 

<^"  thesamedayaf  '.'''"•"■'"'  ""-"  '-^^timate 
corporation  notifie  tl .-  T^^T"^  t^"'  J'-^tter,  the 
""able  to  eomi  y  it  1,  1  'f '""■'  ""^t  they  were 
13th  April.  anZi:  ,^r  'hrtr'  ''  '""'  '»'  ^^^ 
council  by  the  ehainna  ,  ,f  !"  '"T'.  "^  the 
trustees,  for  !«3  5(10  «  ,7  '^"''•■"'  "^  school 

refuse.l  -Held  tTt  H  '"T^^te.!,  an.l  payment 
the  trusteef  t?  ;r  1  t.nf  l^'V"'^"^''' 4.S 
an  estimate,  Jia,  InnJ  1?  '^^  before  the  council 
that  the  clenumT  or  pUr,"  ^;:"!1''^  -ith  ;  ^ 
without  shewiiiir  tii  IM    >  '^""  three  weeks 

"1  handavailab^Kh       '-■"'•l""-^tion  had  fumls 
•)We.      The  mi  .    L  ';  'T^rT' '''' ""^ r"^''^-  " 

-^«l«totheree.^:rS£WX; 


¥; 


If 


if 


l(U 


;{()  '.)9 
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m 


iun 


t()wn»liii>,   ;iH  fiillows:    "(ioiitlemun     You  will! 
pUiiso  \c\y  the  Huin  nf  .*4(iO  on  tlic  riitalile  jiro 
i)frty  of  seliool  Hcitioii  No.  (■>,  South  Fri'ilfrirks- 
l(urf;li,    for  tlio  hcIiooI    iiiinioHi'«   of  Kuiil  Hcliool 
Mfctioii."     'riiis   iiotiie   liiul   no   dnte.      It   w.-ih  i 
Imiiik'cl  to  out!  of  till!  uouncillorH,  ami  tliu  alliila- 
vits  wfiv  coiitrailirtory  (vs  to  its  having  Ikjcu  for-  , 
nially  iPiX'scnttil  to  thi;  council,  hut  tlit;  trustit'«  ! 
wore  iiifornuiil   that  the  council  woulil  not    act 
ujioii  it,  as  it  hail  no  thitu  ;     llcM,  that  hucIi  an  ; 
ajijilication  xhoiiM  hu  niadt;  through  the  town-  ' 
ship  clerk  :  that  the  ileinand  for  a  lump  huui, 
Kiniply  for  the  school  purposes  of  the  section,  is  ' 
insutlicient,  for  the  corporatiiui  have  a  riglit  to  ' 
know  particularly  the    purposes  for  which  the  | 
money   is   rc<iuircil  ;  aiul,   Semhle,  that  the  ah-  I 
sence  of  a  ilate   would   alone  have  heen  a  fatal  [ 
ohjcetion.     A  manilanius  to  conijiel  tlie  corpor-  ; 
ation  to  levy  the  amount  was  therefore  refused,  j 
Imt  a8  the  allidavits  tileil  on  shewing  cause  were 
unnecessarily  long,  tiie  corporation  was  allowed 
one  half  their  costs,     /n  re  Ilit-  Sc/niol  Tnintii-^oj' 
SicHiiii  Xo.  a,  ill  till  'J'oinixliiji  iif  Stiiiili  Friihr- 
irlcliiirijli  unit  l/ii'  <  'iir/iiinitiiiii  iif  tlh'  '/'oiciixlii/)  nj 
Smith  Frii/i  i-lrtiliiinj/i,   'A"!  Q.  B.  534. — llagarty 
— sittini^  in  vacation. 

Upon  the  afhilavits  and  facts  stated  in 
the  rejiort  of  this  case,  a  mandamus  nisi 
was  ordered,  on  the  application  of  the  joint 
board  of  education  of  the  town  of  Perth,  eoin- 
nianding  the  corporation  of  the  town  to  pro- 
vide !?1(),(KK),  as  reipiired  by  said  hoard,  for 
the  maintenance  and  accommodation  of  the  high 
school,  to  pay  for  a  school  site  and  building 
of  a  school-house  and  premises  connected  there- 
with, as  shewn  by  the  estimates  prepared  and 
submitted  by  said  board  to  the  coq)oration.  It 
was  : — Hehl,  that  the  joint  board  of  education 
were  the  proper  api)licants,  and  not  the  trustees  of 
the  high  school  l)oiird.  /ii  ly  tin-  Hoard af  Ediicn- 
tion  tif  the  Tiiirnofl'irtli  mid  the  Corporation  of 
thf  'Alien  iifPn-tii,  .S9  Q.  B.  34. 

The  sections  of  the  High  School  and  Public 
School  Acts,  37  Vict.  caps.  27,  28,  t>.,  which  con- 
fer on  the  joint  board  the  powers  of  each  board, 
mean  the  powers  pfissessed  by  each  board  for  the 
pur))ose  for  which  such  board  was  created,  be- 
fore the  creation  of  the  joint  board.    Ih. 

Sendile,  that  the  demand  here  was  not  in  form 
sufficient  ;  but  the  council  having  resisted  the 
application  on  other  grounds,  ettect  was  not  given 
to  the  objection.     J  It. 

On  an  application  for  a  mandamus  to  compel  a 
municipal  c(<rporatioii  to  provide  §286.74  for  a 
board  of  school  trustees,  they  were  described  in 
the  proceedings  as  "The  trustees  of  the  Port 
Rowan  high  school ;"  and  it  appeared  that  on 
the  1st  of  July,  1872,  a  demand  was  made  on 
the  township  corporation,  headed,  "School  Sec- 
tion No.  12,  Walsingham,  Port  llowan,  July  Ist, 
1872,"  and  stating  that  the  amount  required  was 
"for  expenses  of  conducting  high  school ;"  find 
■was  signed  "  Wm.  Ross,  secretary  and  treas- 
urer of  Port  Rowan  high  school  board. "  Siibse- 
(juently  to  this,  on  the  lOtli  of  August,  1872, 
the  secretary  of  the  board  sent  a  letter  to  the 
clerk  of  the  township  corporation,  headed, 
"  Office  of  high  school  board,  sec.  No.  12,  Port 
Rowan,  19th  Auj^ust,  1872,"  stating  that  in 
making  up  the  estnnates  for  the  "current  ex- 
penses of  high  school, "  an  error  had  been  mode, 


and  that    the    amount    actually 
.'*2H('>.74,  which  amount  he  was  ni 


ri'i 


|Uiri-.l  1^1 

.iiiivil  t-,niji,l 
innncdiatc  ilcmand  lor  from  the  cniinril,  ,^|    t  J 
reply  the  townshiji  clerk  sent  a  K  tt(  i-  luMn^l 
"  To  —  HoMM,  secretary,  P.    Itowan,  lii^i,  ^* 
board,"  enclosing  a  co|iy  of  a  iisdlntiiiii  i<mj 
by   the   township   couMcil,  stating  that  tlitVi 
dined  to  pay  "  the  di-niuiid  of  tlir  j'l.rt  !;,'„„ 
high  school  trustees, "vtc.  :      llclil,   1,  'Miuml 
ilescrii)tion    of  the    trustees  was  siiitici,],). 
tliat  altlu)Ugh  "  The  trustees  of  tlu  I'c.rt  \C. 
county  higli  school,"  would  ajipi'ar  tn  In- 1 
correct,  yet  the  Act  .'U  A'ict.  c.  .'(,'(,  o.,  iij,| 
in  express  terms  give  any  corpoiatc  ilisit'iiatK 
and  the    township  corporation   liy  tliiir  v\ 
had  shewn  tiiat  they  fidly  nndcrstcHnltln  1«, 
with  whom  they  were  dealing  ;  '.'.  Tli.it  tin 
niand   was  sutlicicnt,  licing  signed  liy  tlir  wn 
tary  and  treasurer,  the  otticer  and  ciVgiiiii,j| 
lioard,  an<l  liaving   been   rccomiizeilliv  tlu 
lution  of  the  townshii)  council  as  tlie  ikiiimli 
the  board  ;  3.   That  it  was  not  nceess;iry  tiiji 
the  estimates  on  which  the  sums  reiMiire.!  tj 
based,  there  being   a  ditf'crenee  in  tins  rwn 
between   the   (irannnar    .School    and   ('  _ 
School  Act :  4.   That  the  purposes  fm-  wlikM 
money  was  stated  to  be  reipiired,  vi/.,  "hri 
pcnses  of  conducting  high  school, "  mid 
expenses  of  high  sclioi)!,"  fell  witliiii  tlicm^ 
ing   of    the    words     "maintenance    ami 
accommodation,''  used  in  the  statute.    In 
TniMifM  ot'  the   Port   /{mniii  iliijli  Srhnul  d 
Cor/ioriilioii  of'  tin-   't'lncnxliiji  of  irn/x,,.;/,, 
C.  P.  11. 


A  tipwii.tliiii  liy  law 

rimiig  nil  tin;   invest 

t)iiiislii|iiilii>nM  lic'tpj 

I  tilt!  Illlllllpei'S   of  di 

itii"rtaii!,'litiii  caehl 

M  tlie  l!y- la  \v  was 

litt  c.  L'.S,  Siv.   48,    s, 

pt  jiiithnri/e   this   nu 

oMirt  nl'iised  to 

ftfltef  SI)  ilojii;,',  llllili,. 
HiMlM  l.e  to  pliii 
tiridfd  liy  earlier  bv-l 
ielfcft  iinKJiice  no  e'jia; 
jBiiifiidity,  under  s(.e. 
d"  wliat  t.'le  by.) 
liTf,  wlietlier  the  inoii 
im  s|ie(ji.illy  .•ippniprit 
ei'fJVift.  eii.  71,  „',,^ 
.  i  aliiivo  I'et'eiTcd 
UlgdiHllittill,  the 

lltj.       //(    l-r    Sill 

Vii'lii/i  of  i,'i; 


to. 
•  rule  M 

•'"riii.s  It,,,, 
riiintuirn,  H: 


lllllltl^l'u 

p.  ;iioi; 


See  Sclmiil  Tnitlfin  nf  Tniitou  < 
(itiini  of  Tri'iitoii,   2()  Q.    H.   'AXi, 
till'  Tnisti'i's  of  tlif  Wi'Moii  driiiiiiiiiir  Sfj,iyi\ 
till'  Corporatioit  oftlu'  Viiitnl  Coiiiifiixof  lVf| 
Peil,  13  C.  P.  423,  p.  3102. 


").  Otliir  < 'ii-si.i. 

The  court  refused  a  mandanuis,  nn  the 
cation  i>f  the   trustees  of  the   Udinan  Ca 
school  of  Belleville,  to  compel  tlic  selKmltni 
of  the  town  to  pay  over  to  them  a  cert.iial 
claimeil  as  their  share  of  the  ediiiiiiMii  ; 
fund  ;  1.  Because  it  coultl  not  lie  saidtul 
anil  without  question  what  sum  the  .ipii 
were  entitled  to,  or  in  what  fund  tliey  I 
right  to  share  under  the  act.    :.'.  Beau^ 
.applicants,  before  coming  to  this  idurt. 
at  least  have  been  atile  to  shew  that  tliij 
submitted  their  complaint  to  the  locahJ 
superintendent,    and   that   he  had  rtfu^ 
entertivin  it ;  and — Quiere,  whether  tlit  (l| 
of  the  chief  superintendent  upon  sutli  i 
plaint  would  not  be  final.     3.  Heeaiise  thd 
cation  should  not  have  been  maile  en  kt 
the  trustees,  but  on  that  of  the  te.u'lierl 
separate  school,  as  being  the  person  tiitif 
the    money.       Trmtnes  of  the  Jiwim 
School  of  Utile rille  v.  School  Trtisteeiiojlli 
o/Bellerille,  10  Q.  B.  409. 

By-law  issued  to   raise  money  for  il 
house,    held  bad,  for  non-compliance 
requisites  under  14  &  15  Vict.  c.  109,; 
by-laws  creating  a  debt  or  cnntractinji 
/{art  V.  The  Muiiicipalifi/  of  Venpm  i'«4 
dale,    16  Q.    B.  32 ;  see  also  .l/c/./.'/rJ 
Corporation  of  the  Township  of  i'/i/tw'i 
P.  58. 


)t'iC/ll''fSll/l,n„f,,„,f,f 

il^y-Bliy.p.  3070. 


^  nr.  (Jh.v'u.m.u 

(.■  united  hoard  of   ,,,. 

!  trustees  of  tlic  vuL 
f»  maniianuis  to  the  coi 

'J  a  sum  of  money  i 
im.ir   seh.ml    p,,,..,,,.; 
estimate,  snpp,„.tii,„  tli 
^ut  of  tlieiV  secret,;; 
the     •••     ^ 


Itnistees  of  the  vilWe 
inur  school  had  u„itt,I 
i  tnisteea  of  tl,c  villai, 

m>e  lieoame  and  had  7 
-«n    nf  grammar  ,,, 

M"f  "'e  villai^e  :-_H..?l 

|etw»  hoards  o?  trustees 
'■statutes  ('.  ,s    jj  \. 

I  and  0.  (U,  sec.  79  si 

•'!;">  was  therefore  rl.f 

h '-eing  i„   .,  ,.,.jj 

^M'l  common  school 
•i  tlieclmirmanof  the 
I  rustees  receive.l   a  c, 

'^"eJ  before  the  bank 

it  Win.  K^    against 
U  heT^.been  paid 


vr,  ■  1 


:.1:,    '■ 


m 


nmiAC  SCHOOLS. 


A  t/wisliii.  I.y-law  eimctfd  that  f l„    ■.  '  .310:? 

)"  I"."  HKcntH  ut  To  ;„  to     ;■  ':r-'"'^'"'  "'^^  -"■■"le 
liiiiirii  III   / '..  .  '"u)   III   iiioiiL'V        /v.      /   •  ^ 

"'•1.1.   that   a  ,.  ■'"'■'■' ''•-'VH-.-WI. 

"•"•'■M'.sl'r.V^':;"'.'.?/. -"•.<-'.i  ■•'<  ""t  i.o.,„,i 

>'l"m  the  applicHtio,;  ol  '„, '  '''"""'  "  '"""  '"'■  i«io,„.v 

:fcL'!''*'''''tthJ'^;atu/;:!',. !-«••-'■"- 


n.h,,KHl,,,,,l,|lM.a,.,,ortio„e,|,,';|'.':':''''  ','.''' 
t  the  (iy-lau-  wan  o,..-  nl,  .1,  '  .l?:''  'f'''^'''' 


ICfc  t.  .17,    .in,    to,     Sill)  HCC      4      I)  1-1 ' 

)t  Mthnriz,.  this  .,u,tho,i  'of' .,,;,;  Z      ''■■' 

1.  cnirt  r..|u,s,.,l   to  ,,„,.i,|,   th,.        ,'""""'■"'• 

i-K"'-^  th.  i,--iavvt.n   ,,.>;•"';'''-'•  i'-':;;"^'::-  '^:^'W  < J  i'";^:: z^' '^'  "y^'-. 


ffi't  pnKhict'  III)  c:haii.» 

>„,.,,  Jity,  „n,l.r  see    7^;J  '  !  iV;";''— '  the  ;  ''^''^        , 

1.  .lowh;,t  t'K.  I.y-iavv   '/Z       '^/■"\''t'''^^r '''"''7'''-  ^  //.    r       ^ -""« 

^n  ^^-i:,liy  H,.,.ro,,,ia^,  '  ,/'   ;^t "»;   I'^viny       SeeO/;,.,,^  7//         «  '  '^  '^'   ^'   '•-a- 

■f  \ K.t.  ci,  71,  „,,,  withi.Ahc^; r ^,"''; '- ' 'n:  '"un-Jt, v>(r  ',;"'v;.f ""•'''.'/•*./,oo/ y,,,,,,,,, 

4,  iil-ovo  Iftcirud   to.      The   o,,..uK         '?''''■'''•''••<'''' -w,/- //J/.  "^^  ,.  ■*<^'''   !'•    ."<074i    /„   ,./  77 
Uhtful  th.rnlo  was  .IL  Er'lvitir^  ^  '^"y-..Z,t-  i;"' 7^  r"?^  •'"■'f'  ^''l"''!    ,„,'t 

.„.     //(  )V  ■Siiriii.-)  mill  iL.  ,,         b*-"   Hltlloiit    «'      |>      11         •'.'."     '  "'I'lLslini  ,,i-    n;,/-,     ,  "" 


^  Iir.  friiAMMAK  .Schools 

^1  trustees  of  the  viHa..e  of  T.     .'  "^^^wn 

n«n,lamu.s  to  the    .  !:,';,:^,t    ,';'''7' ■?l'I'l<c..I 

Ivv  a  sum  (,f  riioMov  ,■,,,,"'   '"'nton 

fcniar  school    imSs^. "'"'-'''  ''^. ''"-"«  ^or 

Mof  tlJ^eer^,;!::-^    W..m 


IX.  Hi((H  .■"icirooLs 

Un.Ier  44  Viet,  c  .'«   n     fi, 
lias  mipliedly  the  dou*  i-'f    'i*''®  ''"""^.V  eonneil 
I    '>«J.   sehor,!  .ll    Lt  fronf';-"^'''  *'"-'  ''"'its  o 
not  mere  y  o„ee   or  ^1  '"'"^  *<'  time    .in,l 


*  ''"'Jg  i"   .1  village  a   joint    1,       ,  ?'nplatiSn  onl/   S,  '  f «  «"^e,   l.ut  i.^o.^ 

-^r  a.Hl  connnon  school  trsis""''^.''M  .s"""'^  ^^^  ^^^e/f  40  Q    J^'  l\  ^"frr'!",,  off,, 
I  tl'^  ch,air,„a„  of  the  boar  1  ,f  t.  ""  "^         ^'^^''-^tion.  "^^  ^-  71— (l.alt,  .J„  .ittj^J 

,«1  PXipose.    2.  That  il  ^u  ""^^'P*  ^o'' 
kichoof  trustees    n.f*   ^,  ^^^  ^'^^^'^  of 

"ICC.   c.  48,  IS  entitled 


X.  .Separate  .School.s 
ffe  V?.  ^.  o.,  c.  206.] 

"dS^^*n?^«;|-;eschooUstahlishea 
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PUBLIC  SEOUHTTIKS. 


t<i  Hliurt'  ill,  in  tlii^  hiiiii  u|i|i(irtii>iu'il  Ity  tlu^  cliicf 
HUiiL'i'iiitt'iiili'iit  out  of  iUv.  ^ovi'i-iiiiii'iit  ^ruiit,  iiml 

tliV  Hlllll,    lit   Ic'ilMt  t,'l|lllll  ill  IllllOUIlt,    I'lliHCtl  liy  lo(!llI 

lUMVNHiiit'iit  for  till'  imyiiiiMit  of  t(:iii.'lit'i'H.  Trii.*- 
IrfH  iif  llii-  itiiiiiini  Ciitliiilir  Sr/iii(il  III'  liilli'i'illi  v. 
Srhwil  'J'riistri M  ,,/' Ihr  Tinfaof  lUUiviUv,  M  (l  \\. 
Am.     Mco  .V.  (\  !>.  HI 00.  I 

A]i|ilii'iktioii  f<ir  II  nmiiiliiinuH  to  tin;  hoanl  of 
Ht'hool  tiiiHti'cH  of  till!  city  of  Toronto,  to  uii- 
tliori/t!  tilt!  ('MtiililiMliiiK'iit  of  II  Hrjiiu'iitc  lioiiiaii 
Ciltliolii.'  Hcliool  ill  Hcrtioii!),  ill  St.  .litliicH'H  W.inl, 
ill  H.'iiil  city  :  Mtlii,  tliiit  tlu'  l>oiiril,  itiiil  not  the 
n])|iii>'aiitH,  w  to  iircHcriliu  tlit.'  iiiiiitx  of  Hc|iiii'ato 
hcIiooIh  ;  anil  that  tlic  ajiplicatioii  hIioiiIiI  tlicn:- 
fort'  lie  for  one  or  niorc  hikIi  mcIiooIh,  in  gcnrral 
tcrniM,  icavinj,'  it  to  tlm  lioanl  of  truHtcuh  toiktine 
tliu  Maiiu'.  Ill  I'l'  I  III  III  •<  "'"'  '/"■  Sriioii/  TniMi'i  H 
of  till  Cilii  iif  Tnriniliu'AV.  1'.  47H. 

A  rato  may  liu  levicil  to  roiinlnirHo  mcIiooI  tniN- 
tui'H  for  tliu  co.stH  of  lU'fi'iidiiig  a  griiiiiiillutiH 
action  aguiiiHt  tlicni.  Wlii'ie  miicIi  cliargo  wan 
iiiciirreil  iit'fori'  tlio  L'wtalili.sliiiifiit  of  a  Ht'iiarato 
]{oniHn  Catliolio  school;  HcM,  that  the  hii})- 
lioitcrM  of  that  .school  were  iiotexenii>t  from  the 
ratu.  Ill  ri'  'I'ii  rnnii  niiil  tin'  Mniiiri/Kitili/  nf 
Nfp<oii,  IS  g.  B.  87. 

A  rate  having  lieeii  iiiiiiosed  to  Imild  a  now 
sehool-hoUHe  in  tlie  town  ot  Ainlu^rsthiirgli,  cer- 
tain jjersoim  who  were  I'rotcNtaiita,  Higned  a 
notice  to  the  clerk,  he  .liniself  being  one  of 
them,  that  as  Hiih.scriher.s  to  the  liimian  Catholic 
8t'])arate  school  they  claimed  to  lie  exeiiiiited 
from  all  rates  for  common  schools  for  ISOI  ;  and 
the  clerk,  thereiiiion,  in  making  iiji  the  collec- 
tor's roll,  omitted  this  rate  opiiosito  to  their 
names  :-  Hehl,  that  the  clerk,  who  had  been 
liotilieil  hefore  making  up  the  roll  that  it  would 
1h)  illegal  to  exemjit  these  iiei'sons,  had  ilone 
wrong,  and  might  he  jmnished  under  C.  >S.  IT. 
C  c.  ')."),  ss.  171,  173;  hut  that  the  court  could 
not  in  the  following  year  interfere  by  niandamiia 
to  uoniiiel  him  to  correct  the  roll.  In  n:  liidndnli' 
ami  HiiixIi,  Clerk  of  Amlicrxlljiinj,  2'2  Q.  B.  12-i. 

The  plaintifT,  who  was  collector  of  the  l^oman 
Catholic  sejiarate  pchool  tax,  for  the  township 
of  Kitley,  having  sued  defendant  there  the 
latter  admitted  that  he  was  a  seiiarato  school 
supiiortcr,  hut  contended  that  he  li.ad  leased  his 
real  estate  to  his  son,  who  was  a  supjiorter  of 
public  schools,  and  who,  as  between  defendant 
and  himself,  was  to  pay  all  taxes  and  had  paid 
the  public  school  tax  : — Held,  1.  That  defendant 
was  liable  :  2.  That  the  action  shouhl  have  been 
lirought  in  the  name  of  the  trustees  as  a  corpora- 
tion, and  an  amendment  allowed.  Jlciily  v. 
Ctmy,  13L.  J.  92.— C.  C— McDonald. 

In  replevin  for  plaintifl''s  goods,  defendant 
made  cognizance,  justifying  as  bailiff  of  a  col- 
lector of  school  rates  undei'  a  warrant  from  him. 
Plaintiff  pleaded  :  1.  Th.it  the  rate  was  bad,  as 
not  being  levied  according  to  the  valuation  of 
the  whole  taxable  property  in  tlie  school  section, 
as  expressed  in  the  assessor's  and  collector's  roll, 
pursuant  to  the  statute,  but  that  it  was  levied 
wrongfully  upon  only  three-fourth  parts  of  such 
taxalile  property  ;  2.  That  at  the  time  said  rate 
was  iniposeil  there  was  a  Protestant  separate 
school,  which  had  been  long  before  established, 
and  that  plaintitt'  for  a  long  time  before  the 
imposition  of  the  rate  had  been  and  at  the  time 
of  its  imposition  was  sending  his  children  to  the 


Hiiid  Hcpaiatc  si  liool.  To  the  lirMt  ph n ilifn,,),,, 
replied  that  the  r.ite  was  ilidy  iiiipi,^,  ,1,  I,.,  m,^ 
at  the  time  of  its  iiiipoNilion,  ami  loiii;  I'l  inritli.B 
there  was  a  union  separate  mIiouI  o|' th,.  ;„,„ 
Mlli|i«  of,  ,ti:.,  tor  iMilollleil  people,  till' limit,  j 
wiilell  took  ill  the  whole  of  tile  seitloii  ||ih|,a 
plaiiitilV  resided,  and  the  trustees  of  saiil  «rii,j, 
properly  omitteil  tiie  naiiii^H  of  the  i,(,|,ii,fj 
peopli!  Ill  said  section  from  said  latelMll ;  (|,.ij 
that  tlii^  lirsl  plea  was  goml,  for  prima  f.^.j,  .c 
trustees    coulil    levy   a    I'.ite   only  on  tliu  u 

taxable  property;   but  that  the  sei. ii,!,,,  „ 

bad  :  and  that  the  replication  to  tlie  tii>t  i|, 
was  bad.      Jliirliiiij  v.  Mmji-illi,  21  (',  |',  jii;' ' 

Held,  under  (.;.  S.  U.  ('.  c.  (;.">,  s.  ;i,  and  ^^  i, 
sec.   10,  that  the  by-law   of  a  towib|ii|i  i.,,,!,^, 
aiithoii/ing  the  eMtablislinieut  of  a  I'ldti.t.- 
scparate  school,  on  the  gniiiiid  that  tliu  tuiiu 
ot   the  public  sehool   is  a    lloiiiaii  ('atlmlic 
not  eoiiic  into  elleet  or  the  school  nitci  ixi»tiii( 
until  the  2.")th    hci'einber   followili;,'.     JlcM,,; 
that  tln'  aiipointmenl  of  a  I'l'otestant  tcailur 
the  )Miblic  school    bcforcr  that  ilay  eiialijnl  ti, 
municipality   to   reijcal  the  by  law,  ImtiliiliN 
of  itself,  Jiilt  an  end  to  the  separati'  s(lic«i|,   \j 
return  was   made  by  the  local   Htiinrintin.lKiii 
uiiiler  sec.   13  of  c.  (>."),  of  the  sii]i]initiis  ui  tl 
separate  school  for  the  preceding;  s'x  iiinutl.*, 
the  public  school  trustees,  and  they,  ai'tiiigmul 
the  asscssnieiit  roll  for  the  year,  wlicrt' 
rateliayers  of  the  section  were  eiitereil,  iiii|ii,l;i 
the  .separate   school    sujiporteis,    of  whun,  \\ 
lilaintill'  was  one,  levied  a  rate  on  all  in  this 
tiiui    for   teacher's    .salary    and    otlur  uniiij 
expenses    of    the    putilic   school,    ami  iil 
amount  payable  within  the  year  of  the  i..t"lj 
new  school-house,  the  construction  ui  Hiiidn^ 
uiiilcrtakcn     before    the    I'.'itli     I lecciiiliir, 
issued  a  warrant  for  its  colh'ction  to  (kini'l, 
their  collector.     The   plaiiitill'  liroiiijlit  iltt; 
for  his  property  sei/,e<l  under  this  waiiant. 
facts    being    stated    in    a    spcci.al   c;ise  witk 
pleadings  : — Held,  that  the  iiiililic  soliiPdltriKf 
were  not    bound    to  cxclmle   the  iiaiiiis  li 
separate  school  supiiorters   friPiii  tlieir  nitt, 
they   had  not  notice  of  any  uxeiiijitinii-.i:; 
by  a  return  from  the  local  siipeiiiittiiiliiitir 
assessment  roll.      Held  also,   that  iiiidtr  v. 
sec.  8,  the  sujiporters  of  the  sep.'irato  .siliMiij; 
lialilc  for  the   public   school  rates   lur  tin 
school-house,   as  it  was  undeitakiii  litf.iit 
sep.arate  school  was   cstalilished  ;  liut  tli:i[ 
portion   of   the   levy   being  correct  woiiH 
make   valid  the   whole  levy,  which  was tVr 
sum  or  rate,  including  several  items.    Hrl 
that  the    fact   of    the    .separate   scIiin'I  I 
received  a  share  ot  the  legislative  schmj 
could  not  afl'ect  the   case.     lIcM,  al.<(i,  tin 
there  were  no  formal  ]ilcadings,  tliat  tin  lii 
dant  was  not  protected,  as  having  .-icti'iliiiM 
warrant    apparently   lawful,   but  that  lie 
be  considered  an  actor,  aii<l  must  shew  a  title] 
to  the  property.     .Semble,  that  sciwrato  1' 
taut  school  trustees   have  no  pcnvur  tn 
school-houses  or  impose  rates  tlieivfur.   ()i 
as  to  the  meaning  of  "  school-idlls,  "ins 
of  c.  65.     Fi-w,  V.  McHiiijh,  24  C.  P.  l." 


fc)M:-fK'M,  tli;it  II 
kt  tlicrt'hy  alilhori/. 
Iv.  W. 


PUBLIC  SECURITIES, 

Where  a  testator  authorized  his  exwiiM 
invest  the  surplus  of  Lis  estate  in  pii 
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bl^.  W. 


Ills  DAKItKIN  CONTINUANCK. 
Sii   I'l.KAKisii  AT  Law. 


Qr.VTJFIfATION. 

or  Ham.    ••>'"■  Hail. 

ill   Ot'JrsTIiKM-.SVc  .rcsilCKS  OK  IMK  I'KACR. 

HI.  Of  Mkmhkiis  of    Mitnicipai,  Corpoha- 

TlllNS      .Vff    Ml.'NII'll'AI.    ('OIU'OHATIONH. 

|\,  OF  Mkmukiis  ok  Pauliament— .bVc  I'au- 

l.IAMKNT. 
|V   UK   ViilKllS       .S'((     MrNICII'AI.     C'OIU'OKA- 

riiiNs    I'akijamkst. 


QUAHANTIXK. 

,SV  HlSllANI)   AND    WlKK. 


(/I'KKNs  ('(ii.i,i:(;r,. 

Tlif  tiiistcfs  of  (^iuh'ii'm  Collt'^f,  Kiiigi 
ri'Miiivcil  11  ])riifi!HM(ir  m  tliiir  ilisiirtinii  :  || 
IwiTMiiij^  flic  juil>,'nH'iit  licldw,  I  I  (  'hy.  ;is;i, 
tlion?  wan  IK)  jurisilictiiiii  in  i'c|iiity  tn  iiitiv 
for  liJH  I'l'stoiatioii,  ki'.,  ami  that  ini<lrr 
clifti'tur  IV  Hutlii'it'iit  luiinliir  nf  tiUHtccH  ni 
rt'iiiovu.      ITfic  V.  Miiihii H<,ii,  \\  V,,  ,t  A.  I'.'.'l. 

A  lu'uiicst  iHsuiiij;  out  iif  I'l'alty  to  (^liu 
CoUcgi'  till'  till-  fciuiiiliiin  of  a  liiirsary,  in  a  d 
tal>l('  l>t'c|iu'st  within  tho  Mditiiiaiii  Acts, 
theruforo  void,     Fi  rijinnii  v.  Hilmfin,  •«'•_'  I'hy 
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QUAIJTKU  SESSIONS. 
Sir  Sessions. 


QUEBEC. 

,  XilTICE  (IF   DlSllON'OUR   OK  B[M,S  OR  NoTES 
1)|IAWN    OR   PaYAIII.K    IN  — .SVc     BiI.I.S    OK 

ExiiiAXoi:  ani>  I'komissoky  Notes. 
[Uws  OF— 6Ve  Foreign    Law  and  Fou- 

EKINER. 

IPkw'ess  for  Attendance  of  Witnesses 
>ROM— .SVe  Evidence. 


llEEX'S  BENCH,  (KING'S  BENCH.) 
IApi'eal  fro.m— .SVtf  Error  ani>  Appeal. 


« liroiwr  style  of  this  court  is  "hefore  His 
sty's  justices, "  not  "before  the  King  him- 
"cnrain    vobis,"  not    "coram  nobis." 
mwRamlall,  Tay.  184. 

flaration  upon  a  judgment  giving  the  fol- 
g  description  of  the  Court  of  Queen's  Bench 
mto:  "Fortliat  whereas  the  plainti£f  in 

joort  of  our  Lady  the  Queen,  before  the 
ibereelf,  by  judgment  of  tlie  same  court 
■ttU  juilguient,  Jtc,  as  by  the  record  still 
!  in  the  same  court  of  our  Lady  the 
Mt  Toronto,  aforesaid,  more  fully  ap- 
-Held,  on  demurrer  to  this  description 
Nancertaiu,  description  good.  French  v. 
W,4Q.B.  215. 


grKEN'S  ('(•INSKI,. 
.SVc  Bauri.ster  ai   L.\\\. 


Ql'l  TAM    ACTIONS. 

Sir    I'KNAI.    .\(  TIONS. 


QUIA  TIMET. 

IX'clnratioii,  on  a  bond  made  liy  tewtatoi  for 
payment  of  .'J'ijOOO  to  plaiiitiH',  iis  trcasinor  of 
the  board  of  trustees  of  the  New  Yoi  >  '.aptisi 
Union  for  ministerial  edneatinn.  cr  hi.,  lecessor 
in  otliee.  Plea,  that  the  bund  Wi.i  made  with 
out  consideration  ;  and  tiiat,  .so  far  asdefeiidauU, 
ns  executors,  might  '  called  to  pay  the  mx- 
out  (>f  the  realty,  the  said  boiul  was  '.  liil  and 
contrary  to  the  Statute  of  Mortmain,  and  wa.s 
of  the  nature  of  a  benuest  for  charitable  pur- 
poses, ,and  was  not  a  deed  executed  befoie  twi> 
credible  witnesses,  &c.  ;  and  tliat,  as  such  exe- 
cutors, they  ought  not  to  pay  the  same  out  of 
realty  ;  and  that  they  h.id  fully  administered  all 
the  remainder  of  the  personalty  whieii  had  como 
to  their  hands  as  executors  :-  Held,  on  demur- 
rer, plea  bad  ;  for  it  did  not  disclose  any  devico 
on  the  part  of  the  testator  to  evade  the  Statutes 
of  Mortmain  ;  on  the  eontrary,  it  ailmitted  his 
bona  tides  in  dispoaiiij'  of  so  much  of  his  estate 
as  personalty,  but  aslced  tliat  his  lands  might 
be  protected  from  tho  judgment  to  be  recovered; 
which  was  a  defence  in  the  nature  of  a  ijuia 
timet,  and  altogether  unwarranted.  Pn'inii  v. 
KilhoanicclaL,  Iti  C.  P.  (U. 

Quaere,  as  to  the  right  of  a  defendant  in  con- 
tempt for  an  appearance,  but  not  actually  ar- 
rested, to  move  (piia  timet  to  set  asiile  the  process 
issued  against  him  Alturiuii-diiurnl  v.  J/c- 
Lachlin,  5  P.  R.  (iS.— P.  C— A.  Wilson. 


QUIET  ENJOYMENT,  (COVENANT   FOR.) 

See   Covenants    for    Title — Landlord    and 
Tenant. 


QUIETING  TITLES  ACT. 
I.  Application,  3107. 
II.  Evidence. 

L  Possession,  3107. 
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QUIETING  TITLES  ACT. 


310$ 


2.  Executions  avd  Taxes,  3108. 
.3.  Lost  Deeds,  3109. 
4.  OC/cr  C'fwca,  3110. 

III.  Notices,  3111. 

IV.  Adveusk  Claims,  3112. 

V.  Appeal  anu  Re-investic  ^tion,  3113. 
VI.  Costs,  311.3. 
VII.  Certificate,  3114, 
VIII.  Miscellaneous  Cases,  3114. 


I.  Application. 

Section  1  of  the  Act  tloea  not  apjjly  to  the  case 
of  a  vendee  who  lias  contracted  to  purchase,  but 
who  lias  not  completed  his  contract.  Where 
such  a  vendee  filed  a  petition  without  first  ob- 
taining the  consent  of  the  vendor,  the  court,  in 
the  exercise  of  its  discretion  under  sec.  2,  re- 
fused to  entertain  the  petition,  lie  Broion,  3 
Chy.  Chanib.  158. — Mowat. 

Tlie  certificatfi  of  counsel  in  support  of  a  pe- 
tition, should  follow  the  language  of  sec.  8,  and 
state  to  the  etlcct  that  he  has  investigated  the 
title,  &c.  A  (iertificate  of  counsel  that  he  had 
corresponded  with  the  agent  of  the  petitioner 
on  the  subject  of  the  various  matters  set  forth 
in  the  petition,  and  believed  them  to  be  true, 
was — Held,  iiisufHcient.  Re  Dickson,  3  Chy. 
Chainb.  352. — Taylor,  Referee. 

The  schedule  of  particulars  referred  to  in  the 
petitioner's  affidavit  should  be  identified  by 
the  coniniissiouer  in  like  manner  as  any  other 
exhibit.     Jb. 

Although  it  is  not  imperative  that  the  affidavit 
in  proof  of  title  should  be  made  by  the  peti- 
tioner, some  valid  reason  should  be  given  why  it 
is  not  so  made  when  such  is  the  case.  lie  Jittii- 
del,  4  Chy.  Cliaml).    71.— Taylor,  lieferee. 

See  Re  West  half  of  Con.  6,  Mono,  6  P.  R.  150, 
p.  3108. 


II. 
1. 


Evidence. 

Posseaxion, 


When  a  referee  finds  in  favour  of  a  title,  ac- 
quired by  adverse  possession  against  the  legal 
paper  title,  his  certificate  must  shew  of  what 
portion  of  the  lot  the  claimant  has  been  in  pos- 
session, for  by  the  occupation  of  one  or  more 
acres  of  a  wild  lot  of  land  a  party  will  not  ac- 
quire title  to  the  whole  lot.  Low  v.  Morrison, 
14  Chy.  192. 

Proof  is  indispensable  either  that  possession 
has  always  accoin^ianied  tlie  title  under  which 
petitioner  claims,  or  that  some  sufHcient  reason 
exists  for  not  aildiiciiig  such  proof.  iiV  ^«w<t' 
Wriijhl,  2  Chy.  t^luiiiilj.  355. -Mowat. 

A  petitioner  claiming  by  length  of  possession 
against  the  patentee  of  the  crown,  failed  to  shew 
that  the  patentee  or  his  heir  had  any  knowledge 
of  such  possession.  It  was  held  that  he  must 
she  iv  possession  for  forty  years,  or  such  knowl- 
edge. Re  Linet,  3  Chy.  Chamb.  230.— Taylor, 
Referee, 


The  court  will  not  grant  a  certificate  to  f|om  i 
the  title  of  a  jiarty  who  claims  to  lie  thelet^l 
owner  in  fee  simple,  but  who  is  not  in  iKissessjIii, 
and  is  kept  out  by  a  person  who  disimtestij 
title.  He  must  first  recover  possession  of  tfc 
premises.     Re  Midholland,  18  Chy.  .')28. 

Where  the  petitioner  seeks  to  establish  titlt 
by  possession,  the  possession  must  lie  niiiuttr. 
rupted  possession,   as  owner  of  the  lanl,  jjjj 
should  be  in  accordance  with  the  title  sotajl 
Re  Bell,  3  Chy.  Chamb.  239.— Tayhjr,  /,',/,„/' 

Proceeding  under  the   Quieting  Titles  AcJ 
will  not  be  made  a  substitute  f or  an  actifin  oil 
ejectment,  and  the  petitioner  must  therffurehavj 
8ul)stantially  an  estate  in  possession.    Ih  j 
3  Chy.  Chamb.  259.— Taylor,  Rifnee. 

Section  21  of  3fi  Vict.  c.  8,  0.,  does  iiotimlij 
any  alteration  in  the  rule  that  a  petitiuiuT  mijj 
the  Act  for  Quieting  Titles,  must  have  subst 
tially  an  estate  in  possession  or  a  certitieatc  \ 
be  refused.     Re  West-half  Con.  6,  Mom,  (j  1 
150. — Taylor,  Referee;  Strong, 

A  petitioner  claiming  title  by  lengtli  uf  \\u 
sion   must  prove   possession    for  the  R(|iiiiii 
length  of  time,  by  clear  and  positive  eviilmj 
which  should  be  of  more  than  one  iiukiJiiidi 
witness.     In   such  a  case,  a  notice  preiam!!! 
the  referee  should  he  served  ujion  the  pen 
having  the  paper  title,  if  he  can  lie  foiimi  ' 
if  not,  evidence  should  be  put  in,  both  uf  seaj 
for   him  and  his   representative ;    ami  if 
search  prove  fruitless,  possession  sbdulclheslieJ 
to  have   been    long  enougli  against  iiiui,  evj 
tJKmgh  he  had  no  notice  of  such  jtossessimi, 
Caverhill,  8  L.  J.  N.  S.  50.— Chy.-->!:i\vat, 


A  certificate  from  ( 
[i^'ainst  tile  petitiont 
(ii(«W,4CJiy.  Cliaml 


See  Re  Nii/tjins,  4  Chy.  Chamb.  liS,  \\. 
IjOii)  v.  Morrison,    14  Chy.    VJ'2.  p.  .'Jllo;j 
Street,  4  Chy.  Chamb.  99,  p.  3109. 


2.  Execution  and  Ta.rc'f, 

The  court  has  no  jurisdiction  to  grant  al 
tificate,  unless  all  taxes  exceiit  thcise  fori 
current  year  have  been  paid.  /:'.'■  jnirk  Clj 
herlain,  2  Chy.  Chanib.  352. — Mow.vt. 

Where  the  petitioner's  title  vas  aoi^ 
within  two  years  before  the  filing,'  of  tlie; 
tion,  the  sheriff's  certificate  was  reijuircil 
executions  ag.ainst  the  prior  o^^■uel•,  as  auvj 
executions,  if  duly  renewed,  might  liiiiill 
land.  Ex  parte  Lyons  el  uj\,  •!  Chy.  t'li( 
357.— Mowat. 

Where  a  sheriff  certified  that  he  had  iioj 
particular  day  any  executions  against  the 
of  a  ]jetitioiier,    it  was.   Held,  iiisutlitifii^ 
that  he  should  have  certilied  that  he  ba 
had  any  for  the  thirty  days  iirevicms,  an.Jl 
the  lands  in  (juestion  had  not  been  sulil 
execution  for  the  preceeding  sixmnntlis. 
the  county  treasurer  certified  that  "tlid 
tax   charged   in   his   office  against  l»t,  I 
Held,  insufficient,  and  th.it  it  slioiild  \>i\ 
that  the  return  of  lands  in  anear  for  t 
the  precetling  year  had  or  had  iiotM 
by  the  township  treasurer  ;  also,  thattbej 
treasurer's  certificate  shouhl  shew  tliatta 
had  not  been  sold  for  taxes  for  eigliton  j 
preceding  its  date.     Re  Hardin;/,  liC'li.v.f 
232.— Taylor,  Referee. 
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\  certificate  from  the  sheriff  of  no  executions 
aiiwt  the  iietitiouer  nnist  be  produced.     He 
VI  4  Chv-  Chainb.  71. — Taylor,  Jiejeree. 


3.  Loxt  Deeds. 


In  seeking  to  prove  the  existence  and  contents 
L{  J  lust  dec'l,  the  atKdavit  of  the  petitioner 
ilonc  as  to  searches  is  not  sutticient ;  the  i)ar- 
teulara  as  to  searches,  by  M'hom  made,  where, 

.,1  ,yiiy  there  nuule,  sliould  be  given,  and  such 
lease  uenerally  as  woulil  before  a  court  be  sutii- 
teut  to  let  in  secondary  evidence.  A  memo- 
jdum  made  in  a  booli  by  a  party  through 
ihomthe  petitioner  claimed,  was  held  not  to  be 

ridence  in  favour  of  petitioner.  Jie  Bell,  3  Ohy. 
iiib.  23'J.— Taylor,  Hcferee. 

[a  mortgage  more  than  twenty  years  old  ap- 
areil  iipiiii  the  registrar's  abstract.  A  dis- 
arge  of  tliis  did  not  appear  to  have  been 
uistered;  none  was  produced,  nor  was  any 
tciij  given  of  the  mortgage  ever  having  been 
khari'ed.  It  was  stated  on  atftdavit  that 
khing  was  known  of  the  mortgagees,  and  that 
idemaud  had  ever  been  made  for  the  mortgage 
jbt  though  nothing  had  been  paid  ;  and  that 
ackiiowledgnient  had  been  given  within 
jenty  years  or  more  :— Held,  tliat  evidence 
Juki  be  adduced  of  search  for  the  mortgagees 
km  representatives  :  that  a  single  ex  parte 
lavit  that  no  payment  or  demand  had  taken 
X,  would  not  bar  claims  of  mortgagees  who 
jld  not  he  served  with  notice ;  but  if  they 
^diiot  be  found,  notice  might  be  dispensed 
latter  a  great  length  of  time,  and  satisfac- 
lliresumed.  Jie  CaverhiU,  8  L.  J.  N,  S.  50. 
-Mowat. 

0  complete  the  chain  of  the  paper  title  to  the 

1  in  resiiect  to  which  a  certificate  of  title  was 
|ed,  produetion  or  proof  of  a  power  of  attor- 
lirom  the  patentee  to  one  J.  was  required. 

had  been  made  for  it  without  success. 

ixistence  was  not  sworn  to  positively  by  the 

lioner,  aud  the  only  evidence  of  it  was  an 

kvit  of  one  P. ,  who  did  not  swear  that  he 

lever  seen  it,  and  did  not  state  his  means  of 

lledge  of  its  existence.     There  were  also 

suspicious  circumstances  with  regard  to  a 

1  executed  apparently  in   pursuance  of  the 

The  only  evidence  as  to  possession  was 

temeut  in  the  petitioner's  affidavit  that  one 

I  wluiiu  the  petiticmer  agreed  to  sell  the 

|iii  ISiiC),  was  still  in  possession,  and  that 

(siini  had  always  accompanied  the   title. 

Itioe  ajipeared  to  have  been  given  to  the 

Tiwho  was  in  possession.     No  affidavit  was 

[as  to  adverse  claims  served  upon  the  per- 

tecteil  to  receive  them.     The  evidence  as 

lessiim  and  the  existence  of  the  power  of 

|ey  was  held  insufficient,  and  a  certificate 

I  was  refused  until  further  evidence  should 

ntu  clear  up  the  susjncious  circumstances 

[deed  said  to  be  executed  in  pursuance  of 

»er  of  attorney,   and  alTording  positive 

fthe  existence  of   the  power,    or  else 

f  the  exercise  of  acts  of  ownership,  which 

islify  the  presumption  that  a  conveyance 

legal  estate  had  been  made  by  the  paten- 

|(>tice  was  directed  to  be  given  to  the  per- 

iession,  and  an  affidavit  as  to  adverse 

riered  to  be  produced.    lie  tilrcef  4  Chy. 

|99.-TayIor,  Hecretary. 


In  examining  a  title  under  the  Act  for  Quiet- 
ing Titles,  a  memorial  executed  by  the  grantee, 
is  good  secondary  evidence  where  the  possession 
has  been  in  accordance  with  the  title  so  claimed. 
The  weight  of  authority  appears  to  be  also  that 
such  evidence  is  admissiljle  in  ordinary  suits. 
A  conveyance  executed  by  a  married  woman  and 
her  liusband  in  the  year  1823,  was  lost :— Held, 
that  the  registration  of  the  memorial  was  no 
evidence  of  the  wife  having  been  examined  or  a 
certificate  of  the  examination  having  been  en- 
dorsed on  the  deed.  Long  possession  in  connec- 
tion with  other  circumstances,  may  entitle  a 
court  or  jury  to  presume  tiie  due  examination 
and  certificate,  without  express  evidence  of  such 
examination  and  certificate.  Jie  Jlhjijim,  4  Chy, 
C'hamb.  128.— Taylor,  Secretary. 

See  Ex  parte  Chamberlain,  2  Chy.  Chamb.  352, 
p.  3111. 


4.  Other  Caties, 

Defective  materials  —  Title  by  possession — 
Search  for,  and  evidence  as  to  missing  deeds — 
Certit'cate  subject  to  dowers — Notice  to  parties 
interested— Mutual  insurance  companies'  policies. 
Jie  (wnloii,  4  L.  J.  N.  S.  9(i. 

If  it  appear  that,  had  a  bill  been  filed  to  enforce 
the  opposing  claim,  the  applicant  would  have 
had  a  good  defence  as  a  bon;\  tide  purchaser  for 
value  without  notice,  he  will  be  entitled  to  a  cer- 
tificate.    Cochrane  v.  Johnson,  12  Chy.  177. 

Where  a  petitioner  makes  out  his  title  satis- 
factorily ho  is  entitled  to  a  certificate,  unless  the 
title  can  be  successfully  impeached  at  law  or  in 
equity ;  and  if  a  bill  Hied  by  the  contestants  im- 
peacliing  the  transaction  by  which  the  claim- 
ant's title  arose,  could  be  successfully  resisted 
by  the  claimant  on  any  ground,  it  will  form  no 
obstacle  to  a  certificate.  Laiiiij  v.  Matthews,  14 
Chy.  36. 

It  is  proper  to  give  a  further  opportunity  to  a 
contestant  to  supply  any  deficiency  in  the  proof 
of  his  title,  as  well  as  to  the  petitioner.  Jn  re 
Cameron,  14  Chy.  612. 

Where  the  question  involved,  on  'an  applica- 
tion for  a  certificate  of  title  was  the  legal  title 
to  the  property,  and  the  proper  determiiuition  of 
the  (piestion  depended  on  the  credibility  of  wit- 
nesses against  or  in  favour  of  certain  old  docu- 
ments which  were  impeached  as  forgeries,  the 
court  directed  an  action  of  ejectment  to  be 
brought,  in  order  that  the  question  might  be 
tried  by  a  jury  of  the.county,  where  the  princi- 
pal witnesses  resided.  Jirouse  v.  Utayner,  16 
Chy.  1. 

The  court,  upon  the  conflicting  evidence  in 
this  case,  upon  a  petition  under  the  Act,  decided 
that  a  power  of  attorney  an<l  bond  relied  upon 
ii'ere  forgeries.     .V.  C,  J  h.    553. 

The  genuineness  of  the  documents  on  which 
the  petitioner  claimed  title  having  been  impeach- 
ed, and  the  evidence  being  doubtful,  the  court 
refused  a  certificate,  without  pronouncing  abso- 
lutely upon  the  question.  Graham  v.  Meneilly, 
IG  Chy.  061. 

The  certificate  to  be  produced  from  the  county 
registrar  as  to  the  state  of  the  registered  title, 
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must  shew  what  memorials  were  registered  up 
to  the  time  of  registering  a  certificate  of  the 
filing  of  tlie  petition.  Bx  iiarte  Jlill,  2  Chy. 
Chamb.  348.— Mowat. 

The  liability  of  parties  insured  in  mutual  in- 
surance companies  is  a  charge  on  the  property 
insured  ;  and  an  affidavit  is  necessary  stating 
that  there  is  no  such  policy  in  existence,  or  only 
the  policies  named.     lb. 

■  Where  property  is  claimed  by  or  on  behalf  of 
a  wife  under  a  conveyance  to  her  during  cover- 
ture, an  explanation  of  the  transaction  should 
be  given  on  o.ath  to  shew  that  it  was  bona  fide, 
and  good  as  against  the  husband's  creditors  ;  t)ie 
affidavits  for  tliis  purpose  should  be  by  the  pe- 
titioners, and  should  be  satisfactorily  corrobora- 
ted by  disinterested  persons  of  known  credibility. 
Ex  pa  lie  Ljjonx  tt  iix.,  2  Chy.  Chamb.  357. — 
Mowat. 

Every  material  fact  which  i'\  capable  of  being 
l)roved  by  independent  evidence,  ought  to  l»e 
proved  ;  tiius,  .an  affidavit  by  petitioner  himself 
of  search  for  missing  deeds  is  insufficient.  Ex 
parte  Chamlwrlaiii,  2  Chy.  Chamb,  352.  — 
Mowat. 

'Where  the  former  owner,  a  person  of  the  same 
name  as  the  petitioner,  had  conveyed  the  land  to 
the  petitioner  a  few  days  before  the  filing  of  the 
petition,  and  the  title  appeared  simple,  the  court 
called  for  exi)lauations,  as  it  was  necessary  to 
take  care  that  the  act  was  not  being  made  use  of 
for  any  improper  purpose,  such  as  defeating  the 
ere<litors  of  the  owner  by  getting  the  title  of  a 
roluntary  grantee  tjuieted  before  the  creditors 
are  aware  of  the  attempt  to  defraud.  Ex  parte 
Wright,  2  Chy.  Chamb.  355.— Mowat. 

A  petitioner  found  entitled  as  one  of  two 
tenants  in  common,  sought  to  obtain  a  certifi- 
cate as  sole  owner,  producing  a  conveyance  from 
his  co-tenant.  The  court  recpiired  evidence,  &c. , 
to  be  supplied,  shewing  that  the  grantor  hatl 
been  informed  tliat  the  court  was  prepared  to 
issue  a  certificate  to  the  petitioner  and  the 
grantor  as  tenants  in  common  ;  and  had  also 
lieen  informed  ivs  to  the  value  of  the  land.  If<' 
DoHijIurtij,  4  Chy.  Chamb.  80.— Taylor,  liif- 
cree. 

In  proceeding  to  quiet  a  title  under  the  act, 
the  petitioner  adduced  evidence  to  prove  a  pos- 
sessory as  also  a  paper  title  to  lot  24,  in  the 
"  broken"  concession.  The  contestant  claimed 
title  to  lot  24  in  the  "first"  concession,  and 
asserted  that  the  "broken"  and  "first"  conces- 
sions were  one  and  the  same  : — Held,  that  the 
onus  lay  upon  the  contestant  of  proving  this 
fact,  and  not  upon  the  petitioner,  who  had  al- 
ready establishedj  a  prim.1  facie  title.  He  Bur- 
ritt,  23  Chy.  492. 


III.  Notices. 

It  is  necessary  to  shew  that  the  notices  posted 
At  the  court  house  and  nearest  post  office  were 
continued  for  the  period  directed  by  the  referee. 
When  a  year  after  the  testator's  death  a  peti- 
tion for  a  certificate  was  filed  on  the  part  of  his 
devisees,  notice  was  required  to  be  given  to  the 
heirs  or  some  of  them.  Ex  parte  Hill,  2  Chy. 
Chamb.  348.— Mowat. 


The  efTect  of  a  certificate  under  tlio  act  is  jo 
stringent  th.at  gi-eat  particularity  imist  liu  ixtr. 
cised  by  the  court  in  seeing  that  ail  [mrtiis  en- 
titled  to  notice  have  lieeu  duly  ami  loijulariy 
served,  and  that  strict  proof  of  such  serviixtie 
given.  The  entry  in  a  docket  of  a  (K.ctij  ' 
solicitor  stating  service  of  a  notice  of  njipliation  '•• 
was  considered  insufficient  evidciKf  ui  niiti£^  I 
having  been  given  to  all  the  tenants  ciititlni  to  j 
notice.  Ex  parte  Palmer,  2  Chy.  CIuudii.  y,! 
— Mowat. 

Where  a  title  by  possession  is  reliu.l  (m  l,vji 
petitioner,  notice  of  his  application  nmst,  under  j 
the  direction  of  the  referee,  be  given  tu  tlio|«r| 
sons  who  but  for  such  possession  wmiM  lifttjl 
owners,  unless  it  has  been  shewn  tli.it  itucii.! 
quiry  has  l)een  made  for  such  puisons witlii,it| 
success.  Ex  parte  Chainlierla'iii,  2  Chv.  ('li;unl»| 
352.— Mowat. 

Where  the  petitioner  clainieil  tlio  nnrtli^u 
part  of  a  lot  under  a  will  devisiui;  tliu  ii"i 
west  part,  and  it  was  alleged  that  thu  woij 
"north-west,"  was  a  clerical  error  in  tliinjl 
all  the  parties  interested  in  thu  (ipimsiti;  vjJ 
were  required  to  be  served  witli  a  iidtice  nf  tJ 
application,  signed  by  the  referee  orinsinc^rJ 
unless  a  case  should  be  made  for  disiionsiiynii 
service  on  some  of  them.  Ex  parti:  l.i/ijimiii, 
2  Chy.  Chamb.  357- — Mowat. 

Where  the  title  had  passed  throuu'li  the  liiiJ 
of  a  trustee  to  p.ay  creditors,  .an  MlvtrtiMiiiel 
was  directed  to  be  published,  calling'  .m  jg| 
creditors  to  shew  cause  why  a  ccrtiliiMti' 
not  issue.  Ife  liundel,  4  Chy.  Chanih.  71-Tj 
lor,  Seeretarij. 

See  lie  Carerhlll,  8  L.  .T.    N.   S.   .-)l), 
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V.  Appeal  .i 

There  is  no  rule  ; 
the  ground  (if  the 
'  mJi  not  lie  wlieii  tli 
lMti"iis  ami  admis.si 

111  a  ease  of  consi( 
jpetiticmei's  titJ.',  tlie 
jontliegnMiiid  „f  the 

jthiiiidiHitiiessus  Jijul 
jTiice,  and  nearly  ;\  y 
JKCdmie.vaniiiiatioii;  t 
lKC(iimtingf(,r  their'ii, 

prideuce  at  an  earlier 

ill  a])peal  from  a  de 
^'"•■"'iiii'Ie  judge. 

All  ajijilication  for  la 
seeiiritj-  Uii-  costs  of 
ate  vi  title  under  tli 
mini.'  heeii  granted  by 
ii»t  iiavmg  heen  brou„ 
'I'e^i  "as  as  to  two  ^ 
le  elaimed  by  a  luisl,; 
?«■  h-  tile  iiusbaiid  a 
I'was  had, 


AV  Street,  4  Chy.  Chaml).  '.)9,  p. 
4L.  J.  N.  S.  <J(i,  p.  3110;  Jie 
Chamb.  «,  p.  3113. 
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IV.  Adverse  Claims. 

In  prosecuting  a  claim  to  land  liefdre  tlie| 
eree  of  titles,  a  cfuitestant,  serveil  with  \\i 
will  not  be  prevented  from  assertin;;  lii*  t 
until  p.ayment  of  costs  of  proceedings  histil( 
by  him  against  the  claimant,  in  respect 
propertj'  in  question,  ordered  to  lio  p.iiillil 
contestant.      Shepherd    v.    IlaijIiaU,    13 
681. 

Where  a  person  holding  a  sheriff's  ileeilj 
an  adverse  claim,  it  was  held  that  the 
could  by  consent  report  thereon  Ijefnre 
ready  to  decide  on  the  petitioner's  titls 
should  not  do  so  without  consent  ;  tli;it  tlid 
tioner  must  make  out  his  title  ;  ami  tli.i(| 
he  has  done  so  he  cannot,  generally,  ihiiH 
fidjudication  on  an  adverse  claim,  hi 
eron,  14  Chy.  612. 

Where  a  contestant  sets  up  a  tax  salo,J 
is  found  invalid,  he  is  entitled  to  a  lie"  I 
taxes  paid  by  his  purchase  moiey,  with  I 
per  per  centage  to  which  the  owner  wou 
been  liable  if  no  sale  had  taken  place.] 

A  contestant  who  is  in  possession  .-ij 
permitted  to  point  out  defects  in  the  e 
prima  facie  title,   before   being  eiilleil 
l)rove  hia  own  title.     A rmoitr  v,  Sm'S,  | 
380. 


...  .  "s  tiiese 
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V.  Appeal  axdRe-ixve.sti„atio.v. 
There  is  no  rule  tliat  a  Deti*-;,.,.     c 
I  th.  fcTon,„l  of  the  .liscovi^rrVew  !::;•?■'  °" 
Mil  ii,.t  lie  wlifu  tlie  new  evi.le  .. .  1!    T    '*''"'''' 

fciiy.l.  ^'  '^''"j!""''-,  lo- 

in a  case  of  coDsideraWe   sua..;,- 
petiti,.uer«  titlo,  the  court  sta  in""  ''''  *"  ^^'^  I      Where  nn 


'"''^''^'^'^•^'^^''^03Chy.«s.,p.3n2. 
"^'JI.  CER■^^.,(,^.,,g 


j  tiimi; 
iTn'e 


a„,i  near  y  a  y,,,,.  ,„,i  elaps^  '"  ni^',"'' '  *'""  thai 
T"^"^'  *''«. '^I'l'lica.i^  iS,  *^!  !  ex  parte. 


U„„,!exanuMatio;  ;ihea3L^;r"i-'""^°  t'^«    ex 

ttvideuce  at  nn  earlier  date.     /^^    ""*-'•"  t^e  new 

i  An  aj-peal  from  a  decision  of  the  referpo  '''''^■'' ""^^S' sef  L-fi?? "*^'f  "^"^  I'-'^'-te  021  a  false  affi 


An  aiijilication  for  leave  to  nav  ;.,♦„ 
Ksceuritj-  fo,-  costs  of  an  J2Xt  """'"*  ^''-^'O 
bte  of  title  under  the  On  wl  T.,*  '•■'^'•"«- 
fvint'i.e.n  granted  l,y  the  refer  ^  "^'""^  -^^'. 
[not  having  heen  '^r.-uyh  to  hi  notV^'V'",'"'  '''"'' 
Mwas  a«  to  two  semrat.    n        i^'^  *^''*  *'»e 

cterniiiia- 


VIII.    MlscellaNeoI'S   CA.SK.S. 


PVhere  jjarties  M-ho  li 


';j'l  been  contestants,  and  ti«e  ^L^l^roS'""  '."?^^-«'''  ^^•■•'«  tl 

inisseil  witli  costs,  after  "esses  a^'ainit   n- ■    r       *"e  cred  bility 

are-nn-estigationW     /e  '»e"ts,r;    cf  wei;.'^'''""\"^ 

jy  the  onmii.-il  r,.>f;^,-...     "  nnn,.f   .1:..     .    ,  ^eie  nnpeachf.l  ...  f _' 


te  applied  to  liave  aTe  invest  T*"'  after-  "esses  against,  or  in  f ""  ,  ^  credibility  „f  .vit- 
!e.  on  an  application  W  the  rt^f""'  °^  the  '"ents,  which  M-ere  in  Z  /'f', 'certain  old  docu- 
K^chngs  wire  stayed\„ui  t.^^''  Petitioner,  eourt  directed  an  ac  '  f'  "'  ^"''^^'''e^.  the 
H  ^vere  paid,  and  sec  SvHenT'^  of  the  ^^"'"ght,  in  order  t  at  tL^.-'^r''"'-'"*  *°  ''« 
'present  proceedinjrs  .,  'n,,S'\e»  for  costs  of  t''e<n,y  a  jury  of  tl  o V  .  ^"'■'''*"*"  ""gl't  be 
»lt«nted  for  tlte ',S  U  'i  f  "^^t  friend  Pf  witnesses  ^re  de 5^  X  ^  ^'^"'''"'^  ""-'  I'"''e  - 
,  -V"!  this  decision  was  i  1    "■'"  ^""tes-    ^V-  1.  '^''''-      ^''-''^  v.    Sta,jl,;  1« 


It.  -^"'I  this  decision'w:;s"uol.r.T-"  <^""tes- 1  ^"y-  I. 

i  CV.  Chanlb^']  ili^'  -W^^^^^        Mowat,    V    c      . 
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QUIT  CLAIM  DEED, 

See  Release. 


QUO  WARRANTO. 

I.  Under   Municipal    Acm—See 
Corporations. 


Municipal 


The  court  refused  a  quo  warranto  with  a  view 
of  placing  a  i)arty  in  the  office  of  a  township 
clerk,  wlio  in  making  his  application  shewed 
that  he  could  not  write.  Re<jina  v.  liyan,  6  Q. 
B.  296. 

Held,  that  the  office  of  director  in  the  Gait 
and  Guelph  railway  company,  was  not  an  office 
for  which  a  quo  warranto  would  lie.  Beijlna  v. 
Heiq>dvr  H  al.,  11  Q.  B.  222. 

Where  an  election  of  directors  in  a  joint  stock 
company  was  clearly  illegal — the  voters  having 
been  allowed  only  one  vote,  without  regard  to 
their  number  of  shares,  whereas  each  share 
should  have  given  a  vote — but  the  parties  chosen 
had  continued  ever  since  in  discharge  of  the 
duties,  and  this  application  was  not  made  until 
more  than  eight  months  after  the  election,  the 
court  refused  to  interfere  by  mandamus  for  a 
new  election.  Qucere,  whether,  if  the  applica- 
tion had  been  made  in  sufficient  time,  manda- 
mus or  quo  warranto  would  have  been  the  pro- 
per remedy.  In  re  Moore  and  the  Port  Bruce 
Harbour  Co.,  14  Q.  B.  365. 

The  council  by  resolution  appointed  one  B. 
assessor,  who  was  sworn  into  office  and  made  an 
assessment.  The  appointment  was  made  by  a 
vote  of  three  cagainst  two.  The  election  of  one 
of  the  three  was  afterwards  set  aside,  and  by  a 
subsequent  vote  the  resolution  was  rescinded, 
and  a  by-law  passed  appointing  another  assessor. 
Both  made  assessments,  and  much  confusion 
arose.  Under  these  circumstances  the  court 
granted  a  quo  warranto  to  determine  the  val- 
idity of  the  last  appointment.  In  re  McPher- 
Hon   ami  Beeman,  17  Q.  B.  99. 

Where  an  information  in  the  nature  of  a  quo 
warranto  is  asked  for  on  behalf  of  an  individual, 
it  must  be  exhibited,  if  allowed,  in  the  name  of 
the  master  of  the  crown  office ;  but  where  the 
rule  in  such  a  case  was  to  shew  cause  why  the 
Attorney-General  should  not  be  allowed  to  tile 
the  information  : — Held,  that  the;  mistake  was 
not  fatal.  Reijina  ex  rel.  Hart  v.  Lindsay,  18 
Q.  B.  61. 

A  quo  warranto  information  was  refused  to 
try  the  right  to  the  office  of  registrar,  and  the 
applicant  left  to  his  action  for  the  fees  against 
the  alleged  intruder.  In  re  Hammond  and  Mc- 
Lay,  24  Q.  B.  56. 

An  application  for  an  injunction  in  the  nature 
of  a  quo  warranto  against  a  reeve  for  usurping 
the  office,  on  the  ground  that  a  fi.  fa.  against 
him  had  been  returned  nulla  bona,  was  founded 
only  on  an  affidavit  that  one  D.  had  recovered  a 
judgment  against  him,  on  which  a  ii.  fa.  issued, 
and  was  placed  in  the  sheriff's  hands,  and  re- 
turned by  him  nulla  bona  : — Held,  insufficient, 
for  it  should  have  been  shewn  how  and  to  whom 
the  return  had  been  made,  and  the  writ  and 


return  should  have  been  produced  or  prored 
The  rule  nisi  was    therefore  diaeliarmd  mtk  i 
costs.     In  re  Wood,  26  Q.  B.  513. 
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RAILWAYS  AND  RAILWAY  COMI'AXIEsJ 
I.  Plans  and  Surveys,  3110. 
Lands  and  their  Valuation. 
1.  Notice  to  Befer,  3119. 
Lamh\Tak(n,  3119. 
Lands  Injiirioudij  AiJ'vcinl^  siji 

Compennatlon  to    Ti-.muil.i  or  M^i 
yarjees,  3125. 

5.  Notice  of  Deniitmcnf  —  Wifklmiti 
from  Arbitration,  3121). 

6.  Refuxal  by  one   Arhllnttur  h  U 
.3128. 

Excessive  Comjvnsulhn},  3128. 

Award  Uncertain  or  Unnullm'm 
3129. 

Other  Objections  to  Aii-nrd,  3131. 

Dinpnled  Title,  3132. 

11.  Payment  into  Court,  3134. 

12.  Costs  of  Arbitration,  31.35. 

13.  Actiom  or  Proceedimjii  hj  L<a 
owners,  \ 

(a)  Ejectment,  3135. 

(b)  Trespass,  3138. 

(c)  Other  Cases,  3140. 

14.  Other  Cases,  3141. 
Construction  of  Railways. 

1.  Drains  and  Water  (.'uiirsrs,  314ij 

2.  Bridijes. 
(a)  Over  Navigable  Wahrx^^H 


7. 
8. 

9. 
10. 


IIL 


(!>) 


Hhjk 


m.\ 


IV. 
V. 


Over  or  Connedinij 
3148. 

3.  Highways,  3149. 

4.  Farm  Crossings,  3133, 

5.  Fences,  3154. 
G.  Gates  and  Cattle  Oimnh 

7.  Agreements  for  ConMrurihin  of 

ways,  3161. 

8.  Other  Cases,  3162. 
Intersection  of  Rati.ways  31i 
Injury  to  Person.s  and  Cirat 

1.  By  Collision, 

(a)  Between  Trains,  31Co. 

(b)  Al  Crossings,  31()7. 

(c)  By  Neglect  to  Fence,  &( 

supra. 

(d)  Other  Cases,  3170. 
By  Unskilful  Conslntdhm  i 

way,  3170. 
3.  Travelling  toilh  Passes,  31'!. 


4.  Carriar, 
or  m 

5.  Liahiliti 
3173.' 

C.  Eretniiti 
under 

/.'.  -y.  ( 

7.  Coutrllnu 

8.  iJiimagcn 

9.  Other  Cm 
\l.  FiKE  from  I 

Vlf.  Carkiaoe  oi 
f-'n;(!AGE. 

1.  Conditions 

2.  Putting  Pe 
.'}.  Liability  fo 

VIII.  Carriage  of  ( 

1.  Lialnlitij  as 

wen,  3188 

2.  Special  Com 

(a)  LinUUtin 

3190.' 

(b)  Other  Cat 

(c)  Statutory 
3.  Deficiency  in 
4-  Damages,  32( 
5.  Other  Cases,  J 

I.V.  LiABFLirv  for  a 

X.  Tolls,  ,320C. 
.\I.  Traffic  Arrangi 
H-  EgriTAnLE  Reme 

l'A\IE.s. 

J.  Ajipointment  of 
2.  Other  Cases,  320 
.  Actions  Aoai.v.st 

.VEE.S  OF  Railm 
J^EA.sE  OF  Railway, 

LlMITATIOX 

1.  For 


2. 


OF  Act 

Overjfowing 

2.  Other  Cases,  30)3 

'"""^^^  p-;^ 

Stock. 

I  Subscripdon. 

(a)  Conditional  Su 
CJ)  Other  au<es, 

'■Calls,  3220. 

3.  Actinn,  hi,  credlto 
liolaers 

W  Proof  of  Judy 

''on,  3221. 
(Ij)  Set-off  -_  p^,.. 
3222.  -^^ 

W  Pnymeut  as 
W)  Other  Cases,  .32' 
i-  Other  Cases,  3225, 
■  ^''RECTOR.s,  3227. 
[  foHJRs,  3227. 
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VII. 
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4  Carrlaqe  of  Contradora,  Employees 

or  Workmen,  3172. 

5  UnhiHttj  for  NeijUgeme  of  Servants, 

3173. 

6.  Emii/ition  from  Liability  as  to  Cattle 

under  JO   Virf.  c.  12,  s.  1(1,  {nmo 
li.  .S'.  0.  r.  1(15,  is.  05-97,)  3175. 

7.  ('oiitrihutorn  Xef/lii/ence,  3176. 

8.  IMmaijes  Recoverable, 'Sm. 

9.  0«/(er  Ca«M,  3177. 
FiKE  FROM  En'uines,  3180. 

CaKKIAOK  of  PA.S.SENCiERS   AND  THEIR 
LrciKAOE. 

1.  CowUtioiis  on  Ticket,  3182. 

2.  I'lilliii'J  Persons  of  Trains,  3184. 

3.  Liabilili/for  Liifjija<je,  3186. 
Carriaoe  of  Goods. 

1.  Liahilitij  as  Carriers  or  Warehouse- 

men,  3188. 

2.  Hni'cial  Conditions. 

(a)  Linbiliti/beyond  Defendants'  Line, 

3190.' 

(b)  0//k'?-  Cases,  3194 

(c)  Slatutory  Provisions,  3198. 

3.  Dcfidenci/  in  Goods  Delivered,  3199. 

4.  Damaijes,  3200. 

5.  0<Acr  Crt-se.*,  3201. 

Liability  for  Acts  of  Aoent.s,  Cox- 
Ti!A(roR.s  AND  Servants,  3204. 

Tolls,  3206. 

Traffic  Arrangement.s,  3207. 

EyriTADLE  Remedie-s    against   Com- 
panies. 

1,  Appointment  of  Receiver,  3208. 

2.  Other  Cases,  3208. 

,  Actions  Against   Lessees  or  Assig- 
nees OF  Railways,  3209. 

Lease  of  Railway,  3211. 

Ldiitation  OF  Actions  and  Damages. 

1,  For  Overflowinff  Land,  ,3211. 

2.  Other  Cases,  3213. 

.SERVICE  OF  Process   and  Papers  on, 
3215. 

Stock. 

1.  Subscription. 

(a)  Conditional  Subscription,  3215. 

(b)  (Jlher  Cases,  3218. 

2.  Calls,  3220. 

3.  Actions  by  Creditors  against  S' are- 

holitrrs. 

(a)  Proof  of  Judgment  and  Execu- 

tion, 3221. 

(b)  .Set-of  —  Forfeiture    of  Slock, 

3222. 

(c)  Paipnent  as  (•  Defence,  3224. 

(d)  Other  Cases,  .3224. 
4.  Other  Cases,  3225. 

.  Directors,  3227. 
I  Powers,  3227. 


XX.  Forfeiture  of  Charter,  .3229. 
XXI.  Assessment  of  Railways,  3229. 
XXII.  Aid  to  Railway  Companies. 

1.  By  Government,  3220. 

2.  By  Municipalities. 

(a)  By-laws — Petition  fur  ami  Sulf 

mission  of,  to  Voterx,  3230. 

(b)  Publication  of,    and    Vofini/  on 

By-laws,  3232. 

(c)  Terms    awl   Conditixms   of  aid^ 

3233. 

(d)  OUier  Cases,  3237. 

XXIII.  Ml.SCELLANEOUS  CASES,  32.39. 

XXIV.  Special  Acts   Relating  to  Particu- 

lar Railways. 

1.  Brochville     and    Ottawa    Railwui/ 

Company,  3239. 

2.  Buffalo,    Branlford    and    Goderich 

Railway  Company,  3239. 

3.  Buffalo  and  Lah-  Huron  Railway 
■    ,  Company,  3239. 

4.  Cohourg  and  Peterborough  Railway 

Company,  3242. 

5.  Grand  Junction  Railway  Company, 

3243. 

6.  Grand  Trunk  Raihray  Company  of 

Canada,  3243. 

7.  Great    Western   Railway  Company, 

(a)  Oblhiation  to  Fence  and  put  up 

Gates,  3244. 

(b)  Lands  and  thiir  Valuation,  3244. 

(c)  Construction  of  Railway,  3244. 

(d)  Highways,  3244. 

(e)  Bridijes   ov^r  Xarigable  Waters, 

3244. 

.  (f)  Effect  of  Statutory  provisions  on 

Special     conditions    for    Car- 
riage of  Goods,  3244. 
(g)  Otiier  Cases,  3244. 

8.  KinqstoH  Marine  Railway  Companv, 

3245. 

9.  Midland  Railway  of  Canada,  ^'2Aii. 

10.  Northern  Railwai/  of  Canada,  3245. 

11.  Ontario,  Simcoe  and  Huron  Railway 

Company — See  Northern  Rail- 
way OF  Canada,  supra. 

12.  Port  Dover  and  Lake   Huron  Rail- 

way Company,  3245. 

13.  Port  Hope,  Lindsay  and  Beaverton 

Railway  Company — See  Midland 
Railway  of  Canada,  supra. 

14.  Toronto,  Grey    and   Bruce  Railway 

Company,  3245. 

15.  Toronto    and   Lake  Huron  Railway 

Company  —  See  Northern  Rail- 
^VAY  OF  (.Ianada,  supra. 

16.  Woodstock  ami  Lake  Huron  Railway 

Company,  3245. 

XXV.  As    Public  Companies— .S'ec  Corpora- 
tions. 

XXVI.  Street  Railways— iSee   Street  Rail- 
ways. 
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I.  Plans  and  Surveys. 
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See  'J'/ic  Miiutri/tiif  diniiirU  of  Pa/iThoroin/Ii  ami 
ViftoiUi  V.  Omml  Trunk  U.  Co.,  18  Q.  B.  2'20, 
p.  ',VlA\i  ;  In  re  Slntlfnrd  tiiid  lliinm  R.  Co.  ami 
III)'  Cor/ionttinn  of  llw  County  of  Perth,  38  Q.  B. 
112,  140,  p.  32.35. 


II.  Lands  and  Tiif.iu  Valuation, 
1.  Xiilh-f  to  IhJ'er. 

The  Cirand  Truiik  Railway  Company  notified 
the  plaiiitill  tliat  they  re(]uii'ed  a  portion  of  liis 
land,  (descri))ing  it,)  and  tlieir  readinesa  to  pay 
a  certain  sum  "as  compensation  for  the  fee  snn- 
ple  of  tlic  said  jiicce  of  land  hereinbefore  de- 
scribed," and  tliat  in  case  of  refusal  they  would 
proceed  to  oljtain  a  title ;  and  also  notified  liim  of 
their  apjiointnient  of  an  arbitrator,  "to  act  in 
pursuance  of  tlie  provisions  of  the  KailwayClauses 
Consolidation  x\ct."  The  defendants,  contrac- 
tors under  the  company  entered,  and  commenced 
the  work  soon  after.  The  plaintill'  sub8e<iuently 
appointed  an  arbitrator,  and  an  arbitration 
was  held  ;  but  a  few  days  before  the  award  he 
brought  trespass,  and  he  refused  to  accept  the 
sum  avvarde<l  : — Held,  that  the  notice  was  sulH- 
cieut  to  entitle  tlie  company  to  an  arbitration, 
both  u|)ou  the  price  of  the  land  and  the  conse- 
(picntial  damage  from  taking  it.  Held,  also,  that 
ueitlicr  the  price  nor  such  damage  could  be  re- 
covered in  this  action,  but  only  damages  caused 
by  the  entry  and  commencement  of  the  work, 
which  were  premature.  Martini  v.  Gzoivski  vt 
cil,  13  Q.  B.  2<JS. 

The  notice  described  the  plaintiff's  claim  as 
being  "  in  respect  of  the  alleged  damages  claimed  j 
by  you  for   the   construction   of  their   railway  1 
along  the  margin  of  the  river  Maitland,  north-  } 
erly  of  your  land  in  the  town  of  Ooderich,  as  j 
the  same  is  now  made  and  built :" — Held,  a  suffi-  j 
cient  description  of  the  subject  matter  of  the  dis- : 
pute,  .and  the  property  alleged  to  be  injuriously  ; 
affected.     Held,   also,  that  objections  urged  by  i 
a  party  to   his  own  notice  should  be  examined 
most  strictly.    Ulildcr  v.  Buffalo  and  Lair  llurou 
Ji.  Co.,  24  Q.  B.  520.    .See  S.  C,  p.  3124. 


license  to  remove  from  off  the  line  (,f  |.jj| 
and  .at  any  time  within  live  montlis  frdmii  I 
•award,  the  dwelling  Inuise  occupied  liy  liij,,  J] 
standing  on  the  laml  : — Held,  tiiat.  ilili|],u!,| 
were  not  liable  for  this  .*>400,  thoii-  iihli.  t,,  I 
being  limited  to  the  sum  wliicii  niiglit  lit!M'ir,n| 
as  compensation  f(»r  the  land  and  Iju  u^^^^v  j 
unconditi(mally  within  a  month.  J/,,,.).' 
T/ioni}>eion  et  at.,  5  Q.  B.  28. 


m.l;;v,J 


2.   Lands  Taken. 

On  an  application  against  a  railway  company 
to  compel  them  to  arljitrate  as  to  certain  laud 
taken,  it  appeared  that  the  land  belonged  to  a 
married  woman,  and  that  the  company  had  taken 
possession  of  it  upon  an  arrangement  with  her 
husband,  which  would  have  been  aii  answer  to 
the  application  if  he  had  been  the  owner.  An 
arbitration  wivs  ordered.  Jii  re  Bennon  et  tix. 
and  the  Port  Hope,  Lindsai/  and  Beaverton  U. 
Co.,  29Q.  B.  52'J. 

The  plaintiff  owned  land  required  by  the 
Canada  .Southern  Railway  Company,  who  ob- 
tained an  order  under  the  Railway  Act,  C.  S.  C. 
c.  66,  s.  11,  sub-s.  21,  for  immediate  possession, 
aud  the  defeiuhuits  became  sureties  by  bond  for 
payment  to  the  pi,"  iiitifl"  within  one  month  after 
making  tlie  award,  of  the  compensation  to  be 
awarded.  The  award  directed  that  the  company 
should  within  one  month  pay  $1,044  for  the  land 
taken,  and  also  the  further  sum  of  $400,  unless 
the  said  company  should  not  give  to  the  plaintiff 


.Semblo,  that  a  purchase  of  laud  Nir  ,i  imvJl 
pit,  under  18  Vict.  c.  17t),  s.  20,  is  tnl,,.j^,„v^njj 
i)y  the  same  proceedings  as  purdiasus'lif  |,tli(| 
lands  by  the  company.  Milchdl  il  nl,  v  (,^ 
Western  li.  Co.  35  (^  B.  151),  note  n.  Sw  '<  J 
38  Q.  B.  471,  p.  313.3.  '* 

A  landowner  to  whom  coinpcnsatimi  has  \^ 
awarded  for  land  taken  by  a  railway  comnujj 
under  the  Railway  Act,  C.  S.  C.  c.  (Ii),  cann 
sue  upon  tlie  award  before  tendering;  a  ennveti 
ance  of  the  land.  A  plea  to  such  an  iK'tim:,  tii 
no  such  conveyance  liad  been  cxociikil.jriti 
dered,  was  therefore  held  good.  Vdiiilu-iirtu 
V.  Hamilton  A- North-  We-ftern  It.  Co.,  41  (^.  g  |jl 

In   1854  the    plaintiff,    in    cdMsidomtinn 
■£15(i5s.,  conveyed  certain  land  t(i  tlie  Wi 
stock  and  L.ake  Erie  R.  Co.  for  tlicirtnukain 
I  his  f.arm,  which  they,  after  doing  s(iiiif  w„rk( 
I  it,  abandoned,  and  tlic  plaintill  in  KS.u  xa<{ 
possession,   and  continued   to  hold  it  fur  d 
than   twenty  years.     In   1872  di.feiiil;uitj  w] 
incorporated  by  35  Vict.  c.  5,3,  (I.,  wiijtli 
powered  them  to  acquire  tlie  lands  and  idaiii 
of  the  Woodstoclt   and  Lake  llric  II.  (■» 
by  36  Vict.  c.  88,  s.  1,  U.,  in  aiiicndnaiitnit 
Act,  it  was  enacted  that  after  aci|iiiringtlics 
lands,  &c.,  they  were  to  lie  entitk'd  to  all  I 
rights  over  the  same  theretofore  posstssejj 
the  said  company.      In    1874,  witlidiit  lin| 
attempted  to  acquire  the  land  umlei'  tlicst 
tutes,  they  with  full  knowledge  (it  all  tlie| 
cunistances  dealt  w-ith  the  plaintilf  astlit 
went    to   arbitration    with    hiin,   and  mi 
possession  tm  execution  of  the  ailiitiatioiil 
and  .§,374.40  was  awarded  to  the  plaintill' as  ( 
pensatiou  : — Held,  that  the  plaintiff  was  tiiij 
to  recover  on  the  award,  the  prcvidus  ciiiivt\'i 
to  the  old  company  forming  no  dut'ence. 
Hons  V.   Port  Dover  and  Lake  Jlurim  11.  Ci 
C.  P,  84, 

The  remedies  pointed  out  by  statnte  fur 
the  claims  of  landowners  to  cuniiieiisatm 
lands  taken  becoming  inett'cotual,  tliu  m\t{ 
direct  a  reference  to  the  master  fur  that  [ 
Malloeh  v.  Grand  Trunk  P.  Co.,  (i  Chy. 

Land  purchased  and  used  by  the  Toroiitl 
Hamilton  R.  Co.,  but  not  p.aid  for  or  emi 
does  not  vest  in  the  company  in  fut-  simiilel 
lute  by  4  Will.  IV.  c.  29.  //.  /■  MiikMpI 
tan/ of  State  for  the  War  Diparlm'-iit  \:I 
Western  Ji.  Co.,  13  Chy.  503. 

The  owner  of  land  granted  tn  a  railwi 
pany  the  privilege  of  crossing  his  \ik^ 
consideration  of    whicli   the    oimiijaiiy 
amongst  other  things,  to  paj'  him  sltlOj 
to   carry   flour   for   liim    on  certain  fav| 
tenns,  and  "  to  bottom  out  his  present  n 
from   its  present   unfinished   point  :"- 
contract  which  this  court  sliould  not  i 
specific  performance  of,  or  damages  forf 
of    it ;  but  leave  the   plaintiff  to  sue  r 
at  law.     Dickmi  v.  Covert,  17  Chy.  321. 
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ot  under  sn.al  f.,„  *i„.  .  ,      .  ^■ 


;  An  aj,Teement  not  under  seal  for  n>„  „  i  r 
tuHl  to  a  railway  company  f„r  l,!?  "  ^'''^  "^ 
|en.ilway,  no    .rioo  lei  J,:  Z^tl   '""■'.'"■■"■'^  "^ 


ami    •  ^^-- 

wiv ™ alloHLMl  to  take  ami  .li,l  f  "'^  ^'"'n-    panv  to  t, . v  .''i       .     "  ^^''^'^  I'wfonneil    t  >..    ^ 

-.VenfnrciMe  in   e,,uity   '  />       .  J^rT'^;""    '^'"n^     r  l^a'^  ''■"!'''"'  ''!    -'«'«  '"  «>.         Tl ': 
,L,.,i.r„nJ,  C..h:cii:;:^l  V.  /''^/^A^    <.Uopo,;  tl^Ier^r  [i;:^  ,,;' ^-'i-'V'    a,S 

Arl.ftntors   .o.nninf,.,)    ...    _  .  '  ^''''"^    ''''*'«"»  J?.  Co.,  olsc'hi')  •^'""    ''• 


Arliitrators  ajipointed  to  assess  +],„   i 
'"■"-'  ''.v  landowners,  wl^'  ^tfnd  ' la^.'^^^ 

;en  tor  railway  jmrposes,  have  a  ■  d.^  o  t7' 
J) consideration  matters  of-lu.i-  ^|,   =■";  ^"  take 

the  mere  quantity  of  ,:;;rjt\'*wr'''''^ 
.refore,  arl.itrators  allowed  a  mn  '^V'T' 
mtioii  to  farm  generally  l,v  tl,,    ,  '  '^^' 

Jiipation  of  tiie  laml  as  a  m   wS  " li""''""-'"* 

k.1,1  valid,     am,/  ))V.s/.  ,;/'.,  ^'''^  ''y-'^r't 
,  IH'iiy.  50(;. 

Insteail  of  proceeding  under  fl>„  i  ^  . 
^nm  the  amount  to^be  S  to  I  "*''*"*''  *" 
M-  Uiken  for  the  purposes  fn  V'"'"''^'' "f 
nm  eonsei.te,l  to  a  .  eeroe  r  f  ■'''^^''y'  *''« 
^ter  to  ascertain  and  sJttk.  tfr"'"'^' '*  *"  "'« 
lebv  the  company  "fo,  eo.m.  '!"'''""*  P'-^y 
B  for  the  lands  ^»  »  '  //r ,'"''''"'"  "'•  ''=""■ 
the  company;  the  mas  or  f"''.       '"' '"^■''"" 

-  of  an  .i-Wtrator'-^^i-iL^c- Tc''*'!  I-!'.'^ 
.toact  as  master,  «-itha  H.rl.f  *.  -J,  '  ^-  '»•*. 
im'al :  -Held,  tliat  .  d,!;^  *  Jri^'^r  P^^'ty 
Iter  had  no  authority  o  awir.?/""™'^'^  ">e 
|he  ouner  for  the  . ^(>rancr  ,f  '^""'l"="«-'*tion 
;proi«rtyfrom  the  other  oo'il'V'"''*''""  "^ 
tetoa  spring,  heim^  obstr    .f    i    '"-'"'-""'t  of 

.for  lands  mjiiriously  affi-,./,  i  •        *"^  "^™er, 
1«2.  ""''    '  "%/  /.'.  Co., 


,      oee  Matibil  v   r*-       /  • 


3.  /.,„,,/,  /„;„,,-o,,,/^  ^^^.^.^^^^ 

Applications  were  ni.,i,,        i ' , 

r  'i  mandan.n«T\'"'^'?  ?"  ''^•'•••^'f  "f  A.  &  B. 


iy, 


jlere  arbitrators  are  anim;.,*.  i  x 
Ntion  for  lands  tS  C  f f'^  *"  '"'"'■'^'•'l  """• 
k  and  to  assess  t^e  iann^es'""'r''-'^  ^^  '^ 
Hrietors  bv  reason  of  f?^^**  '"'^^'""ed  by 
I  ti.ey  may  proS  ke  b r"""'-?  "^  ''>"^ 
Hed  value  to  [he  est  t^"  "'"«"l«-ation 
Ktruotionof  the  railroof     ..7  '■''^''"»  of 

M;i»  "'«  «''">e  w^  s  ilu,  r"^''' '^«''^-  I 
P)i.ilmod  through  which  fM™'''"  "'« 
ks  .aa  also  the  fnereie  n  T'^r'^"'  ''«es 
brobable  location  of '"^'t'^^^''^  by  reason 
fciity  of  the  la  ,8  ami  '?-f '\*"^"'"» 
t»'l  l«mnd  then^el^eso  ;,""''  "i*^  «"»- 

tetiS?i;r-;t^-^i| 

h-'l  depot  thereon  w/h"/  ^"''  ^^'^  t^r- 
rt'»",  the  deed  p^Tf  •"'°!\*  *">'  "^oxey 
|wedf,.rtlen  ,.''''*"'fe' th»t  tl'e  same 
F'the  tenninis^"  ?'•"/''  ?  "'«  oondi- 

t-  4e  real  ooti  £^1°*.^'^'''^'  •^°"- 
PP"")'  di<l  construVf  «  ""^  *^"^  S™it.  " 
Ift^'tpurpose  iS  ,^;f««««/ry  buiia. 

I^l't  stations  a  r*^'*"  f^-iP'-^^sen. 
*Meveral  years, 'w£tr"t'»."«'l  to  use 
r'  'lie  PasBengerrtat  ,n  /  '/•^''°"t">"ed 
h  it  in  another  ]"',,>"^  '^^'•^  ^^^^t 
Nmi„  suchremova?     *,^-n^"  *  ^i« 


Lo.  to  comiiel  tlif.m  f  •    ""'  ''"oil*  1  J{    W 

V'^'-  l«rt.  to  determb,;'^''"''*''  ''"'  '^••''■tmt  r  ,  ,1 
*lue  for  .la^nai    n  ^,X'  /'"^  -'"1-u.sati , 
specified  i.ithS notices     ..kbb.';  ,'"'''*'"  "'•'•"•>«« 
«erve,   upon  them.     It  Vm, .,        'if » l"'-'^i<H'sly 
of  claim  made  by  A.  wen     ?.:     ^'  *'"'*  *'"■'  l'^"'<ls 
ages,  chieHy  from  allL^J  '"'.^'"nscjuential  dam- 
leet  and  improper  c '.   fu  't'oJ';?'"*"''  "'"^  f"'"  "4'- 
construetion   of  the      "o ,  V'""!'''"'^  '"  tfe 

sequential  injury  to  tin.  :'  '""  '"'  "^^^^'-''^  ^"n- 
ant  over  whielf  the  rai  w'.'v''''^'  °^  ?'"^  '^'^"•»- 
that  these  were  no/,,  '^'"'^^"y   passed  :— Held 

t>™  umler  tlie  4  "v  1  "^7"^^'%^''  --^tla: 
a  s  claim  was  f„r  i„i,,,,;  V,  i',  "*  ^'"'  '^"^tion. 
of  the  railway  upon  S  p^.J?!  "-'  '-'""stniction 
occup.e,las  lessie  ;  an  1  .^  1^ '  ''"  ''*  the  time 
e'l.  as  It  W.VS  not  cdek;  nt /"  ''^'i''/"'*  "''«  S-'ant- 
^lamages  by  action.     /.   , ,     ■/    f ''  ''^'-■"^•c'-  such 

«(/«e  DejhHlanU,  13  q    jj' '  Jl'-^  ««.'//'<o«  and  the 

'i^e'j^roS'  Sd"i,!;::;':'^>;|:'7P^"y  ran  their 

wliich  the  lands  of  tl,,  ^   '^street  in  (Juclph,  to 

,  -Held,  that       he  wrk?,?  ''"';'■  "■^■'■''"  '^''i*^"  't  : 

f  to  a  publie  n  li  a  net   tt7^'']T^  "^  '"""""t - 

for  private  compeiS',/ .''  7:"^'' '."'*  '''^  '^  case 

I  by  law,  the  works  dhl      J  '""•  *'?=**  '^  authorised 

^i?P  .cant   within'     e   ^.^Z^'Tll  '^"^^'^  t'^'^ 

5  0.  P.  420.  •'     •    ^'"""^  ^i-unk  It  Co. 


'toSiestr  In'"'''"''^''  "^  ^''^"'^  ^^  »ot  entitled 

his  possession  ;  an<I  'f  ,,,.     r'  *''"  ''""1  Pnor  to 
afbitratortoa^se  s  str  hma';'  *"  '■^'^l""'"'  -" 

Tl,„    ._.      ,  '-°'  *  <-•  P.  di. 


14<J.  by  which  the  nroseont'   ?"•'  ^0  Vict.   c. 

o  have  an  arbitratF,m  to  ttt,'^'.','"'^''  *''«  ''^1'^ 
their  claim  against  t  e  Great  W  .*^"  '""o«nt%f 
the  erection   of  •,   ,  *  **  estern  K.  Go    bv 

KiverHumber'  "Kr":"*  '"'i''^'^  --  tb^ 
writ,  that  the  prosec-.S  f'^  '■'*"''"*-"•'  *«  the 
proceedings  toen  ttL   hem  t''"'  '";*  ^'"""nenced 
^J,^  months  after    4  mrsi  u,^  7^!.''""'^'^  ^i"^ 
The  prosecutors  dennirred    ^  ?^  *,  '^  *"•«*  act. 
visions  of  the  firstTctha  n'""''^"'''"^  "'«  Pro- 
t?n<[ecl  by  theseeond'aet'tn  uT  fl^'"'^  ■'^'"^  ^x- 
aU  that  the  second  act  reV^ S  f  f  *'«^y  bad  done 
I'sh  their  claim  to  an  a  C'"^  *''«'»  *"  ^stab- 
unilerlS  Vict,  e    180    tt*'""  •"-«''''''•  tbafc 
have  been  barred,  not  havt/''"'^"'*"''^  ^""'^l 
.  not  having  commenced  pro- 
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ceodiiiga  within  six  inniiths  after  the  pnsginc  of 
that  act :  that  20  Vict.  c.  14(5,  having  extcimcil 
its  provisions  imiuh  beyond  those  of  18  Vict.  c. 
180,  and  extended  the  riglits  thereunder  beyond 
those  explained  in  sec.  1  to  be  within  the  mean- 
ing of  the  words  jinvalv  riijhln,  t)ie  rights  defined 
in  20  Vict.  c.  14(),  were  not  restricted  by  the 
provisions  of  18  Vict,  to  tli4)se  only  who  had 
commenced  proceedings  witliin  six  months  of 
the  passing  of  the  latter  act :  that  the  notice 
reipured  to  be  given  witliin  three  numths  after 
the  pa.s8ing  of  act  20  Vict,  was  the  only  condition 
lirecedcnt  to  tlie  prosecutors'  riglit  to  recover. 
JiKl'tna  CI-  /•('/.  'J'nistccH  of  SI.  AiinmDn'  Church  v, 
(ircul  ]V<'xl>'ni  11  Co.,  14  C.  P.  4(i2. 

W.  owned  land  upon  the  navigable  river 
Mrtitland,  extending  to  high  water  mark.  The 
BuHiilo  and  Lake  Huron  Hailway  Co.  construc- 
ted their  road  upon  cril)a  in  the  river,  three  or 
four  feet  above  the  level  of  the  water,  not  touch- 
ing his  land,  Init  running  along  the  whole  front 
of  it,  and  coiuiectcd  Mitli  the  bank  above  and 
below,  thus  shutting  him  out  from  all  access  to 
the  river  except  across  the  railway.  Semble, 
that  his  land  was  not  "injuriously  affected,"  so 
as  to  entitle  him  to  conipensati(m  under,the  Hail- 
way  Act,  sec.  5  ;  but  a  mandamus  nisi  to  appoint 
an  arbitrator  was  granted,  so  as  to  bring  up  the 
ijuestion  formally.  (Jniere,  whether  the  statute 
applies  in  any  case  where  the  land  itself  is  not 
injured  bodily,  though  the  owner  may  sustain 
damage  by  its  depreciation  in  value  or  other- 
wise. Quivre,  also,  whether  the  jiower  given  to 
this  company  by  their  siiecial  jict  of  incorpora- 
tion, 1!)  Vict.  c.  21,  8.  3(i,  is  controlled  by  ss.  130, 
an<l  138  of  the  Railway  Act,  notwithstanding  the 
provisions  in  sec.  13!).  //(  re  Widdcr  and  the 
Btill'nh  and  Lah-  llurm  li.  Co.,  20  Q.  B.  638. 

On  the  return  t(  the  mandamus,  it  was  Held 
that  his  land  was  '  •  injuriously  afrccte<l. "  liciihm 
V.  Bujfido  and  Lake  lliinm  h.  Co.,  23  Q.  B.  208. 

Defendants  under  19  Vict.  c.  21,  and  as  as- 
signees (if  the  Canada  Company,  claimed  a  right 
to  erect  any  works  for  improving  the  navigation, 
and  to  be  the  owners  of  the  bed  of  the  stream  ; 
but — Held,  tliat  the  powers  given  for  that  purpose 
were  distinct  from  those  granted  for  the  pur- 
poses of  their  railw.ay  ;  and  that  admitting  the 
ownership,  it  was  still  subject  to  the  public 
right,  which  they  had  infringed  so  as  to  cause  a 
particular  injury  to  the  prosecutor.     76. 

An  arbitration  having  taken  place,  the  defen- 
dants, to  an  action  on  the  award  made  in  favour 
of  the  plaintiff,  pleaded  on  equitable  grounds, 
that  the  sum  awarded  was  excessively  and  fraud- 
ulently exorbitant,  and  the  award  was  made 
by  the  fraud,  covin,  and  misrepresentation  of 
the  plaintiii'  and  the  arbitrators  making  it : — 
Held,  on  demurrer,  a  good  defence.  Widder  v. 
Buffalo  and  Lake  Huron  li.  Co.,  24  Q.  B  222. 

The  second  count  averred  that  the  defendants, 
by  their  notice  of  arbitration,  alleged  that  the 
plaintiff  was  entitled  to  no  compensation  ;  and 
that  the  arbitrators  awarded  himS10,000 ;  where- 
by, and  by  force  of  the  statute,  defendants  became 
liable  to  pay  him  the  costs  of  the  arbitration,  but 
did  not  pay: — Held,  on  the  authority  of  Welland 
E.  Co.  r.  Blake,  6  H.  &  N.  410,  that  never  in- 
debted was  a  good  plea  to  this  count.    lb. 

The  eleventh  plea  to  the  third  count  (a  com- 
mon count  for  money  awarded)  was  that  the 


] 


award  mentioned  and  the  money  claimed  th 
and  in  the  iirst  count  (a  special  Knuit  (in  tk! 
award),  were    the    same.     Held,    m  y\^\^^\ 

To  suiiport  the  plea  of  fraud,  defemlant!  all  i 
ed  sev-eral  witnesses  tr)  prove  that  the  stim^i 


None    of    th( 


grossly   excessive. 

however  had  been  brought  forward  at  "tk*"| 
bitration,  although  defendants  could  li.m.t,!]^ 
them  then   as  well  as  at  the  trial ;  tliu  nu 
was  clearly  sustained  by  the  only  e'vldtneci 
fore  the  arbitrators;  no  attemjit' was  m.^,],. 
impeach  the  credit  of  any  of  tlic  witmssiswla 
gave  it;  no  misconduct  was  proved  dutlui 
either  of  the  plaintiff  or  of  tlic  .■uliitratdrii' i 
the  arbitrators,  being  sworn,  "iLiiiid  any  iniDi 
per  motive  :— Held,    that  uiKltr  tlifse  drclu 
stances  tiie  evidence  as  to  value  of  witmsscja 
before  the  arbitrators  was  ina(biiissil,lein!j3 
port  of  the  plea.    Quaere,  wliLtluT  aiiytliiiii., 
of  actual  fraud  could  s  upport  su(.'li  a  ijltn' 
Daly  )'.  These  defendants,  U]  O.  Ji.  -'ir  '\ 
24Q.  B.  r>20.  '  ' 

On  appeal—  Held,  Per  KichanLs,  ( '.  ,T,,  ,\ii, 
Wilson,  J.,  Morrison,  J.,  and  .bdiii  WilmA 
that  such  evidence  could  not  lie  whnllvnieiii 
Per  Draper,  C.  J.,  Mowat,  V.  C.,  and  Sjn-ngj J 
C. ,  that  it  was  not  admissible.  ,S'  ( '  •>■  n  f 
425.  ■  ■'     ^' 

The  jury  were  directed  that  if  the  [ 
urged  to  the  arbitrators  that  he  liail  aiuxdu 
right  to  the  water  when  he  had  imt,  it  w,is^ 
dence  to  sustain  the  plea  of  fr  uid  :-  Htlii, 
no  argument  nsed  by  the  plaintiff  tn  01111,11114 
claim  or  place  his  case  in  the  liust  lii'ht  wnlj 
a  fraud.  S.  C.  24  Q.  B.  520  ;  atliriutd  in  aid 
27  Q.  B.  425.  "^ 

The  jury  were  also  told  tliat  llic  iilami 
right  of  access  to  the  water  leiiiaiiied  asW 
subject  to  defend'uts'   riglit  to  use  tlnirl 
way  : — Held,  that  tiiis  was  a  (liiectiiiii  i 
ted  to  mislead,  for  the  convciiieiiceof  aoita 
materially  interfered  with,  and  the  jury  1 
confound  the  right  with  the  power  of  excrc 
it.     o.  C.  24  Q.  B.  520. 

At  the  trial  defendants  moved  for  a  non| 
objecting,  1.  That  the  defendants  liad  a  ri/ 
build  their  crib-work  in  the  river,  ami  tl 
was  improperly  considered  as  part  of  the 
age  : — Held,   that  this  objection  had  Im^ 
posed  of  by  the  judgment  awardiiij.' a  n 
mus  ;  2.  That  evidence  was  iniproiierly  red 
of  the  cost  of  constructing  cribwurk  tol 
plaintiff's  projierty  available,  lie  iiavingni 
to  make  it.     Held,  clearly  no  grouiul  ol 
suit.     lb. 

It  was  objected  th.at  defendants'  iiotil 
pointing   their  arbitrator  was  110c  acoinil 
by  a  surveyor's  certificate,   and  it  deiiief 
the  plaintiff  was  entitled  to  any  cnmiienJ 
Held,  that  as  no  land  was  taken,  and  ileff 
denied  the  plaintiff's  right  to  anything.  1 
tificate  was  unnecessary.     Hehl,  also,  tkf 
notice  need   not  be  under  tlie  defeiiJaH 
porate  seal.     lb. 

The  arbitration  having  taking  pl.ice  ad 
was  made,  on  which  the  plaiiititf  sm 
verdict  rendered  for  defendants  w.^  t 
after  having  gone  to  the  Court  of  Appal 
dants  then  applied  to  add  a  plea  thattkl 
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„t  Miitiriously  ftffectuil,  urging  that  when  the 
11,1,1111118  was  onlcreil   there  Wfts  no  right  of 

lial  in  8»^'''  "  iiiiittor,  and  that  they  should  he 
fliffed  t<)  rcdpun  the  iiuestion  hy  jdea  in  order 

Miiii  sui^l'  right.  The  court,  under  the  cir- 
■Itiuices,  refused  the  application.  Qun?ro,  if 
le  iilw  tiiul  liooii  allowed,  whether  the  decision 
(the  inaiidaiiniH  couhl  liavo  been  replied  by  way 
h.jtiip|iel.     liii-'ket  I'.  Metropolitan  H.  Co.,  h. 

'H.  li.  '"'"'•  '""^  Beckett  v.  Midland  H.  Co., 

j  ;)  C.  !'•  8"2,  coniinented  upon.     A'.  C,  29 

[  \  Mihvay  com])ai)y  was  permitted  by  the  cor- 

titiim  t'l  run  their  track  along  Cherry  street 

Itlii' fity  of  llii'iiiltoii,  which  was  only  thirty 

It  ffitlt.'.    Tlic  plaintiff,  owning  a  brick  cottage 

jff.„„e  lii)iis(!  on  the  wtrcet,  complained  that 

j,^i„sjia,ssiiig  caiKsed  the  houses  to  vibrate, 

I  j||(,  jiliister  to  fall  otF  the  walls,  and  alleged 

lot  ti'iiaiits  tliercby  ;  but  the  evidence  as  to 

istriK'tiiral  injury  caused  by  the  railway  was 

rtnulictory,  and  the   court  held  that   it  was 

tsuttit'ieiitly  made  out: — Held,  atlinning  the 

Tiieiit  of 'Hagarty,   C.   .T.,    C.    P.,  that  the 

jtili'  was  iKit  entitled  to  compensation  under 

iKuhvav  Act.     fn  n'  Dirlin  ttiid  tlie  JIamilton 

)i>hEfkJi.  Co.,  40  Q.  B.  1(;0. 

I  railway  oiimp.any  being  about  to  construct 
line  alciig  a  public  street,  a  bill  was  tiled 
;  owner  (if  proj)erty  in  front  of  which  it 
pass,  to  restrain  the  construction  of  the 
Lim  the  ground,  as  alleged,  that  his  property 
j(l  be  tliercliy  greatly  depreciate<l  in  value 
ilivers  causes,   and   rendered  greatly  less 
(lit  from  the  inconvenience  and  danger  tic- 
ked by  the  cars   running  immediately  in 
fthercof,  and  the  present  traflic  be  diverted 
1  that  part  of  the  road  : — Held,  that   the 
as  allege(l  did  not  amount  to  a  private 
mce,  anil  therefore  the  complainant  was  not 
Itii  ail  injunction;  and,  Held,  also,  that 
le  injury  was  not   irreparable,  the   court 
fiiiit,  if  titliernise  in  favour  of  the  plain- 
lave  granted  the   application.     Mnijee.   v. 
tandPoHShtnh'ij  li.  Co.,  G  Chy.  170. 

\hilnhji'  v.  Wiioihtack  and  Lake  Erie  and 
}lt.  Co.  ;  Jhiri/cts  V.   Woodntock  and  Lake 

'  Huron  A'.  Co.,  12  Q.  B.  (ifi.S,  p.  31  SO  ; 
HY.  (//vrt/    HVVcj-H  N.   Co.,  14  Q.  B.  192, 

;  I'nmi'r'in  v.  Ontario,  Simcor,  and  Huron 
|,UQ.  B.  (;i2,  p.  .'5213;  Knnpp  v.  Great 
lifi.  (•«,,()  C.  P.   187,  p.  3213;  Pew  v. 

fmlLake  Huron  B.  Co.,  17  Q.  B.  282,  p. 
MmWiiii  v.  Corert  et  al.,  16  C.  P.  205, 
1;  MrDniitdd  v.  Grand  Trunk  R,  of  Can- 

VI  B.  320,  p.  31G4. 


tenpfiiw^iOH  to  Tenantii  or  Mortija(jee«, 

fey  act  provided  that  the  company 
|mke  satisfaction  "  to  all  persons  and 
interested''  in  any  lands  which 
|Ik  taken  under  the  powers  given,  and 
.'  with  the  ' '  owners  or  occupiers  ra- 
lly,' touching  the  compensation  to  be 
Item :— Held,  that  a  tenant  for  a  term 
[was  wtliiii  the  act,  and  might  main- 
!  against  defendants,  who  had  en- 
^™g  compensated  only  the  owner  in 
l»«i  V.  Ontario,  Simcoe  and  Huron  R. 


The  Crand  Trunk  Ilailway  iiassed  through 
land  of  which  C  was  owner,  ana  the  plaintitf  a 
tenant  for  years.  In  18r>3  an  arbitration  was 
held  to  determine  the  sum  to  be  iiaid  to  C,  and 
the  plaintiff  being  appointed  ai'tiitrator  on  his 
Iwhalf,  concurred  in  an  award,  saying  nothing 
then  of  his  own  claim,  but  in  185'),  more  than 
six  months  after  the  comiiany  had  taken  posses- 
sion, he  brought  tres[);uis  :  —  Held,  that  the 
action,  if  maintainable,  was  brought  too  late  ; 
and,  that  his  remedy,  if  any,  wat.  l)y  arbitra- 
tion. Detlor  v.  Grand  Trunk  R.  Co.,  15  Q.  B. 
595. 

Qua-re,  whether  the  arlntration  clauses  of  14 
&  15  Vict.  c.  51,  extend  to  tenants  for  years. 
Semble,  that  the  plaintiff,  by  his  conduct,  hml 
estojyped   himself    from   any   claim.     //(. 

.\lthougli  a  tenant  for  life  has  authority— un- 
der tlie  Ilailway  Acts,  C.  S.  C.  c.  (ili,  and  24 
Vict.  c.  27,  to  eontr.ict  for  the  sale  and  to  con- 
vey the  fee  simple  of  land  retpiired  for  the  use 
of  a  railway,  the  company  are  not  warranted  ill 
paying  him  the  full  amount  of  conipensatiou 
agreed  on,  notwithstanding  our  statute  omits  to 
to  provide  for  the  application  of  the  amount  as 
is  done  in  the  Imperial  act,  8  Vict.  c.  18.  And 
where  a  railway  company  did  so  pay  the  amount, 
they  were  compelled  afterwards,  at  the  suit  of  a 
party  interested  in  the  remainder,  to  make  good 
the  amount  of  his  interest.  Cameron  v.  II  iijle, 
24  Chy.  8. 

A  mortgagee  of  land,  part  of  which  was  taken 
by  a  railway  company,  was  offered  £100  as  com- 
pensation for  the  land  so  taken,  which  he  re- 
fused ;  and  the  matter  having  been  referred  to 
arbitration,  £30  only  was  awardeil.  On  a  bill 
filed  to  redeem  :— Held,  that,  under  the  circnin- 
atances,  he  was  chargeable  with  the  sum  awar- 
ded, and  no  more.  Gunn  v.  McDonald,  11  Chy. 
140. 

The  registry  law  is  binding  on  railway  com- 
panies. Where  it  appeared  that  after  an  owner 
of  land  had  contracted  witli  the  f  Iraiid  Trunk  K. 
Co.  for  tlie  conveyance  of  parts  of  the  land  for  a 
roadway  and  station  ground,  he  mortgaged  the 
same  land  to  a  creditor  without  notice  ;  and  the 
mortgage  was  registered  before  the  conveyances 
to  the  railway  company  :  it  was — Held,  tliat  the 
mortgagee  was  entitled  to  priority,  and  that  the 
company  was  entitled  under  its  special  Act  to 
retain  the  land  on  paying  to  the  mortgagee  its 
value  at  the  time  the  company  became  entitled 
to  it.     Hartij  v.  Apple.hy,  19  Chy.  205. 

See  Xelxonv.  Cook,  12Q.  B.  22  p.  3139  ;  /«  re 
S/uule  and  Gait  and  Gue/ph  R.  Co.,  13  Q.  B. 
577,  p.  3122 ;  French  v.  Lewis,  16  Q.  B.  547,  p. 
3134. 


5.  Notice  of  DesUtment — Withdrawal  from  Arhi- 
tration. 

Where  a  railway  company  took  possession  of 
lauds  without  consent  of  the  owner,  and  held 
them  for  some  time,  and  an  arbitration*  was 
agreed  on,  by  which  it  seemed  probable  that  the 
price  would  be  fixed  at  a  sum  very  much  larger 
than  the  company  would  be  willing  to  pay : — 
Held,  that  the  company  could  not,  on  this 
ground,  revoke  the  submission.  Great  Western 
R.  Co.  V.  Miller,  12  Q.  B.  654. 
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irdd,  that  tlio  Orcnt  Wt'stcni  U.  Co.  could 
not  liu  ('o)ul)L'llt')l  to  (iiilTlm.se  liiliil  wliicli  lliul 
been  I'liclri.mil  liy  one  of  tliiir  eiiyinuiMH  without 
thu  kiiowleilge  ol  tlu!  (lircctois,  Imt  wliicli  tliey 
hiul  never  expreMwed  any  intention  to  ueiiiiire 
pernijineiitly.  (i)n;i'i'e,  wlietlier,  if  tile  eoniiiany 
had  gone  to  ailiitration  mion  the  value  witii  the 
intention  of  taking  the  land,  they  eouM  have 
been  eoinjielh'd  to  eonndetu  the  liuriluiHe.  /lain/ 
etiilx.  (Irnit  \V,.<l<ni  /.'.  Co.,  l.'J  (^.  IS.  L'<J1. 

Qua'i'e,  wlietlier  after  an  award  the  company 
can  rtdiiuiiiiHh  the  land  vahuMi,  and  claim  exemp- 
tion from  eoni)iliance  with  it.  hi  n-  Miller  uml 
Vrcnt  Wi'stini  11.  Co.,  V.H).  H.  uS'-'. 

Under  14  it  1.")  Vict.  c.  ."^1,  s.  11,  sub-sec.  Id, 
a  notice  for  lands  may  lie  desisted  from,  and  new 
notice  given  for  the  .same  lands,  even  after  the 
arbitrators  have  met,  and  are  engaged  in  the 
arbitration  ;  and  an  award  made  by  them  after 
such  notice  is  void.  (iriiiis/iKin-  v.  (Iniui/  'I'niiik 
li.  Co.,  1.5  l^.  I!.  L"24.  See,  also,  .V.  C,  1!)  (J.  15. 
49.S,  p.  3137. 

Qua'rc,  whether  the  arbitration  nnder  the 
Bccond  notice  can  also  be  desisted  from,  or 
whether  the  power  extemls  only  to  the  first 
appointment.     -V.  C,  15  Q.  li.  2:24. 

Held,  that  the  power  to  desist  extends  to 
a  ease  of  lands  injuriously  ali'eeted  as  well  as 
lands  taken  ;  but  that  with  the  notice  of  desist- 
inent  a  new  notice  should  be  given,  and  with- 
out it  the  old  notice  remains  in  force  to  upluild 
an  award  duly  made  under  it.  W'hUlir  v.  linffalo 
and  Lakf  Huron  11.  Co.,  '24  Q.  B.  'lii. 

8ec.  4  of  4  AVill.  IV.  c.  29,  defendants'  act  of 
incorporation,  provides  that  money  awarded  to 
be  jiaid  liy  them  for  hands  taken  shall  be  paid 
within  three  months  from  the  award,  and  in 
case  the  company  shall  fail  to  pay  tlie  .same  with- 
in that  jicriod  their  right  to  assume  the  property 
shall  wholly  cease  ;  "and  it  shall  be  lawful  for 
the  proprietor  to  resume  his  occupation  of  such 
property,  and  to  jiossess  fully  his  rights  and 
privileges  in  respect  thereof  free  from  any  claim 
or  interference  from  said  eompanj'."  The  plain- 
tiffs sued  the  defendants  for  money  awarded  to  be 
paid  to  the  plaintitl's,  as  executors  and  trustees 
of  one  A.,  for  land  taken  by  defendants  for  the 
purposes  of  their  railway.  Defendants  pleaded 
1.  That  they  had  never  taken  possession  of  or 
used  the  land,  and  that  forthwith  after  publica- 
tion of  the  award,  they  gave  notice  to  the  plain- 
tifl's  that  they  had  abandoned  all  intention  of 
doing  so,  and  withdrew  from  the  purchase  : — 
Held,  bad  on  demurrer,  for  that  defendants, 
under  the  enactment  above  stated,  and  the  sub- 
sequent statutes  affecting  them,  could  not  after 
the  award  was  made  withdraw  from  the  purchase. 
In  a  second  plea,  after  stating  the  same  facts, 
defendants  added  that  the  iSaintiffs  then  re- 
sumed their  occupation  of  the  land,  and  had 
ever  since  such  notice  occupied  the  same  free 
from  any  claim  or  interference  by  defendants  : — 
Held,  a  good  plea ;  for  that  if  the  notice  was 

fiven  before  three  mouths  allowed  for  payment 
y  sec.  4  above  referred  to,  the  plaintiffs  might 
accept  it  ami  elect  to  treat  the  contract  as 
ended  ;  and  if  after,  the  plaintiffs  had  taken 
advantage,  as  they  might  do,  of  the  right  which 
was  given  by  the  statute  for  their  benefit.  The 
third  plea  was,  that  the  plaintiffs  had  no  title  to 
the  land  either  at  the  time  of  the  arbitration 


and  award  or  at  the  eoninienccniciit  nf  tliim.j 
Held,  a  good  defence,     (^iiiere,  vvlietlur  ati4 
aciiuired  after  the  award,  but  lufnit.  .^njt  , 
enalile  them  to  recover.      .Milrln  II  it  nl  J  ( 
\yi'st,:rn  11.  Co.,  ;(">  (^  H.  14S.  '  " 

In  an  arbitration  under  the  Kjiilway  .\ct,( 
S.    C    e.    (10,    to    determine   the   valiu:  ui 
taken,  two  of  the  arliitrators  had  a;.'i'(.;,l  i 
the   sum   to   be   awarded,  and  iintin-  hml 
given  by  them  to  the  other  ailntratdr  im  i 
•JTth  Feliruary,  that  they  wimld  niuut  mi  tiieji 
March  to  sign  the  award      On  tlii'  '.'Tth  a iiiti 
j  of  desistment,  and  that  a  new  ncuirc  W(.!il,|  j 
given,    was   serveil   on    them,   and  im  tW  ] 
^lareh  a  new  notice  was   given,  tmt  tlit  ti 
arliitrators     proceeded     notwitli.staiulin;.. 
made   their    award  :"Held,   tiiat  tin;  lute 
desistment  was   etlectual,  and  tlio  awuril 
Ciiwl/ira  d  al.,  KxccntorH  of  MilU  v.  //i,,„|« 
and  Lake  Erie  li,  Co.,  35  Q.  H.  oSl. 

See  M'i'Wr.t  v.  Gzon-di  vt  ol.,  i;t  (i  R  jM 
3i;}!»  ;  j\litc/ir//('l  al.  v.  Ureal  \Y,sUru  li'i. 
Q.  B.  471,  p.  3133. 


See,  also,  II.  11,  p.   3i;)l. 


6.   Ih'fnnal  Inj  one  Arliilnilur  la  ,!.•/. 

Per  McLean,  J. — The  award  in  tbis  c;«| 
b.ad,  for  under  14  &   15  Vict.  c.  ,"1,  sic.  II 
sec.  15,  an  award  cannot  be  made  liy  t* 
trators,   when  the   third   refuses  to  act.  'I 
shnwe.  v.  Grand  Trunk  It.  Co.,  \hi).  B.  i!| 

In  an  action  on  an  award,  undii-  tln' 
Act,  of  compensation  to  the  iilaiiitilf  U 
injuriously  affected  by  the  constiiiLtiHH 
fendants"  railway,  defendants  pUaikd 
award  was  made  l)y  two  of  the  ailiitnit"ii| 
the  other  (the  arbitrator  appointed  liy  the 
refused  to  act  in  and  had  witlidiawn  fru 
arbitration  ;  to  which  the  plaiiitilf  vv\i'A 
the  arbitrator  withdrew  at  defem  hints' rei 
after  all  the  evidence  on  either  .siilc  lii 
heard,  whereupon  the  other  two  indcit 
consider  the  ease  and  awanl,  having  lir 
notified  him  of  their  intention  so  toiln:- 
on  demurrer  to  the  replication,  that  sio.lj 
sec.  15  of  the  Kailway  Act,  C.  S.  C.  c.  li(i,i 
did  not  apply  to  such  a  refusal  ami  witliJ 
and  that  under  sub-sec.  11  the  t\V(iailiimt< 
power  to  proceed  as  they  did.     W'hhin- 
ami  Lake  Huron  H.  Co.,  24  Q.  B.  itl. 

It  Wcis  objected  at  the  trial,  that  tliM 
was  made  without  the  day's  notice  tnj 
ant's  arbitrator  recjuired  by  the  act :- ' 
objection,  for  it  was  made  at  the  s.iiiie j 
from  which  he  withdrew.     S.  C.    Ik  5| 


I^Awnrrl  Jield   object 
Bi|MiMtioii  ^'iven. 

tw<,  \'i  Q.  j{,  i:m. 

\l'o.  \.  Duit;iull,  Ih. 

The  m-m\  Has  sot 
Wtrat^irs,  ill  \aliiinji,' 
[tk'Hat<,T,  allinved  a 
Btye,  to  Hliich  the 

k)iitk'Ui(.iiralilecoii, 
Ijnttu^'rantit  to  him. 
|ii"ttransfiT  any  sue 
■'.■.iriiitrator.s  coiild 
(.iiMTu,  HJietJicr  the 

jeitraiiiyaiit  jis  in  itse; 

If  ilillrr  and  Gnat  \\ 

iLwnnl  cannot  I,i,  ,„ 

'.tcf><ive  ilainages  on 

.■irliitrator.s,    in   wliie). 

•'T  calculation    to 

pt  tlie  iiiajoi-ity.      /,, 

U«IVIim,n„,  (lui'd  il„\ 

"''•  <-'•— f'rapcr. 

'",'1  I'ctition  under 
iMii'H  of  .'uvards  m,a,' 
fc»m-t"rcoinpoii.sati,,a| 
H  tliat  nii!  sums  awi 
^'I'lfiice  as  to  value  l„ 
Ns  Mere  upheld.     A,  ,.,. 

)'■'■'■'  '■'*'"  the  admissiij, 
|a'i.ilililication.     //,. 
eiiitaitioiiof  the  siatn 
'I'i'^'^I'l'caJedto  .asuh, 

.■"■ti'l'mmt  him  tort 
r""."t'.;'"  the  weight^ 
[»:'"'.. Jar  venlict%o„l 
|wm-e  ilamaifes.  8o,n,, 
f"»-'se,  or  the  disre^n 
Me  must  1,0  shewn     y! 

hitliearhitrators,  anoLl 
HH-ith  the  locality 
Mfeo  time  involved  in  t, 

K>"ftLe  land  than' 
«;"i'  received  the   e vi 

'7;«'"  j'"lgment  to 
[■-MI,  that  he  could 


pr, 


^  the  company  desire.l 
«!  i>y  sec.  J  29  of    (< 

,:7"  ■■'cross  three  lots 
M  w,«  n.  operatio     1 


fention 


t'le  act  is,  thi 
ler  ori 


7.  Excemvp.  Compcnmlivii. 

The  court  in  these  cases  set  aside  tliej 
made  under  9  Vict.  c.  81,  as  to  eomiitiil 
be  paid  to  parties  whose  land  was  mi 
the  Great  Western  Railway  ;  the  stiinl 
being  so  excessive  as  to  shew  cle.irlj| 
arbitrators  had  disreaiarded  the  dirictif 
statute,  to  consider  the  benefit  coiifen 
property  as  well  as   the  damage  iloo 
IVestern  H.  Co.  v.  Baby  et  al.,(mli 
cases)  12  Q.  B.  106. 


itobedoiie,  whet) 

N."ie  owners  must  IlL 
''  n'eelern  R.  Co. 


Pll'l; 


W, 


_*«f'l  stated,    "  u^p  1. 
I         "*>"*  to  cross  the 


'■.-^,>.-Wfc:«««s* 


Hi'!' 


ii.i.f;...,..!  I     r        .  -I  .^  1  ij,->. 


.<n;ml  lieM   ol.jcctioiial.lt.   f,„.  tl...     ,  •  '        '    '^  ' '''^-  ;J13Q 

rir  ,i«/iril  Mii.s  s(\f  ot,;.!..       >      ..  -All   iiii-,....i  ..       ...        ~  '     "*• 


I  Tir  .uraril  M-.is  sot  aNido  •    1     u 

Lto,  t.  which  thu  o  ,*;'e,    ;  '■'  "V  "•;'''■'• 

L  tu^Tant  it  to  him.     !>.    |{,,J.n  ' .    h  *'''''''"■ 
J„„t  tnw,slV.r  any  m,.!,  olai  u  ti     h.,  '"  '""■■"■'' 

Lmnagaut  a.,  in  it«oIf  tv  th     m    ''■"'  ""*  ■ 


'''•'' 'I>'Hnit..u..', '•;;;;.'•!-•  ^vant,.f.,,t,i,,t 
I.J  I.  '■  '  ".  \.  /hllljltl/^  12  (».  if 


:;f''-.''--n..hi;t^\  ;''-■-''! '-'-It.. the 

'  *""»'|«>"iai.thorizc.,l     M    ;  '  /"'"'"'^  '•^•«^'fv,i. 
;J'""t-M.nn-isio:'t      ,^^',;'.'f;-^rc.n.t.^ 
out,  iSuiii  lie    thif   I     ■  '""    "ivo    liLva    voiil  . 

:.a»™l  cannot  l.c  nn,,ng„.,I  on  thu'cronn  ]  '  Tp^'     ^•'■'""    "W;^7/.."';y'^''"''";'  "'"  »''->le 

"-'^^ ''ri:ft2,f''f:.:''«^'--itc:?r:;i '',;;^t  ,  ,         " "    "^'  "*^- 

'';;t^v:o,^hyp;r'o?ti/'r^^^  "^^''  ''i-^tinyuiHU 


I  arliitratiirs,   iii  H-In\ 
■alfiilation    t( 


■!  'iir  f 


ii'li 


'"^  «'vo,,  no  ,lat;i  or 
|)«t  tl<t.  maiority;    1„  '".'''V'v'   '".^  "l'i"'"n 

j«iii  a  j)etiti()n  nn 
Iriview  iif  awiinls 
iaiiy  fDrcdnijien.sati 
liiil  tliat  thu  sums  iv„an,f(i  w..,-,. 
ki.leiice  as  to  value  l.e,',,     ""-'". ^''^^essnY, 

JW.Vwvv///./,,/,,  41  (J!  B.  r/)5    *""^"'''"  ^''• 

Im,  as  to  the  .admissibility  of'  affi.KvJf 
|aii  aiilihcation.     //^.  "J' "'  ''ina.ivits  on 

ie  iiittiiti(jn  of  the  Hfnfi,* 

rt,M.mnit  hi,,.  r,~_*«  ,(''•-.*''«  '"-I'i 


'I'll       I      .  '  •"  ^i-  "•  -.'a. 

I  the  <::,n;;;;;^:?;;'7''-t-n"  th..uvunl  stat.l  that 
..     "^  '|g.'"nst  a  milvav'i^;^'>-"'«i"'na.diat"ln,ih  '"/';•  '".'"'o  ""  '"'^ 


,if....*....;^    ,;  ''"".'  tiikon.     W'hure, 


■ive.lama.'os      So  ■       ''i' ««'''«!<'«  i  ,,,.'•    '    ■'^'-''itr.ators  alio  .:  ]  ,       '''•  ./^t"^'-«. 

|l>is  o«-n  ju,ll.e  nt  ?o    ,    f'  /^^''^^-''^  to    '  *  '^^l  t'>»es  to  suj.j.ly    j^' j,  "^,  ''^'1" -V,  snificient 


Jensinii  across  three  lots  of  fl-""  *"•*'  ^"'' i 

ptwu  of  the  act  IS,  that  when  t\^Vl    '-"eptnitf  the  ritdit  }/ls        "M^-'vate  riyht.  ex- 

fcl  t  u  nw.,  •  fi'^^«  incre.ase(l  value     ,    ''''  ^^'''^'^t  liavin..  I,.,,,?. ,  ,  "  'V^*^'"  street  and 

P: ""  °""^''«  "^»«t  ••vllow  for  such  ill     l'^''^";     Held,  no  objection,     /i  °"'  ""  '■*  '''^'•'•'^in 

l;";^*'-../?.C'c.  V.   ra.„..   lochv     r'»---'wnUt':;tM"^  ^ere   devisees 
VKfe.     //,/                    ^'^'''-"'^"'•s  for  them  to  di- 


n^'«"'-'«'«0'-f^/m«//,o„W. 


vide.     //>/ 


L   ,  — -v.vf  **tt*,  I  '"-'*«  JO  III  ix,  metisure 


h-«.=£tJi^^iS|ffiSi?;r-^s3 
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Arbitriitoi*  nwiirilud  u  furtiiiii  Bum  fur  (lufuii- 
tlaiit'M  iiitcii'Ht  in  tliti  liiml  iiH  IcHHoo,  "niiil  for 
thii  IuiiiIh'i-  taluii  l>y  tlm  Hiiid  tiiiii|>aiiy  imw 
jiilcd  iiipoii  tliiit  piirt  i>f  tlit^  wliaif  taken  liy  tliu 
Haicl  iMinipany"  ;  \IM,  lioycmil  tlin  ixiwcr  of 
till!  ail liti atom,  (,'niil  U'i/i/irn  It.  Cii.  v.  limit, 
12  (^  H.  I'-'l. 

Wlicn  an  award  liftuL'cn  tho  ilniat  Wt'Mtt'rn 
IJ.  Co.  and  a  iicison  tlirongli  wlio.si!  landn  tlio 
road  iianMi'n  awanlna  Hnni  of  nioniry  for  dainaguH, 
and  on  iiaynnnt  for  tlic  laml  taken  liy  ^''"  etini- 
pany,  diruits  iv  conveyance  of  tiio  land,  the 
award  will  not  lie  Kct  aNide  ItccanHC  it  docH  not 
Hct  out  the  land  for  wiiiili  the  conveyance  {h  to 
1)0  given  liy  nietcH  and  lionndH.  Send>le,  that  a 
eonveyance  is  not  neceHmirv.  (Iniil  Wifitirn  Jt. 
Co.  v'.  Ji'i'lji/i,  1  r.  K.  TiO.     lUiniH. 

The  HuhniioHion  —after  reciting  that  tho  com- 
pany had  located  their  line  ho  as  to  rnn  acroHH  a 
portion  of  the  land  of  the  other  party,  and  that 
aispntes  and  ditlerences  existed  as  to  the  value 
of  the  land  reipiired  liy  the  company  for  tho  ubo 
of  the  roiid,  and  also  the  damage  the  said  party 
might  sustain  therchy-  referred  "all  disputes 
and  diHcrenccs  which  exist  lictwccn  the  said 
parties. "  The  arliitrators  in  their  award  includeil 
damages  for  slashing  done  on  either  side  of  tho 
lino  taken  liy  the  company  :  -Held,  that  this 
was  within  their  authority.  J{i' O'ntil  Wcxhrii  1{. 
Co.  mill  Cliiniriii,  I  I'.   H.  '288.— 1'.  ('.-Draper. 

See  Milclidt  vt  ,il.  v.  l/not  IW'flmi  Jt.  Co.  38 
Q.  B.  471,  p.  3i:W. 


0.   Ollnr  Olijrclioiixlo  Award. 

The  fact  of  one  of  the  parties  interested  in 
the  land  lieing  a  married  woman,  was  held  no 
objection  to  the  award,  for  it  was  known  to  the 
company  when  they  referred,  and  both  she  and 
her  husband  were  willing  to  convey  in  accorilancc 
•with  the  award.  (Jriat  Wcntcni  Jt.  Co.  v.  JJa/iy 
(((«(/  llnre  vlhcr  cams,)  12  Q.  Ji.  10(). 

Arbitrators  a]>p()inted  to  determine  tho  value 
of  certain  land  rei|uireil  for  the  ( J reat  Western 
K.  Company,  and  the  damages  the  owner  might 
sustain  thereby,  awarded  that  the  company 
ahuuld  pay  foO  per  acre  for  the  laud,  £,'U  fis.  for 
damages  to  the  nuUI  louil  and  £13  lijs.  for  other 
damages.  It  was  admitted  that  damages  to 
other  land  were  claimed  at  the  arbitratnin  : — 
Held,  that  the  award  was  bad,  not  being  linal 
on  the  matters  submitted.  Great.  We.'ilcrn  Jt. 
Co.  V.  J.aiknj)il,',  1  P.  1{.  243.— r.  (.'.—Sulli- 
van. 

PlaintifT  and  defendants  each  appointed  an 
arbitrator  to  value  lands  of  the  plaintiff'  reiiuired 
for  defendants'  railway.  The  two  arbitrators 
not  being  able  to  agree  upon  a  third,  tho  judge 
of  the  county  court  upon  their  application  ap- 
pointed a  tliird.  No  notice  was  given  to  the 
company  of  the  intention  to  make  such  applica- 
tion, but  it  appeared  that  the  arbitrator  aj)- 
pointed  by  them  was  their  general  agent  for 
obtaining  the  land  re(iuired  for  the  right  of  way  : 
that  on  three  other  occasions  the  judge,  on  his 
request  as  representing  the  company,  had  made 
similar  appointments,  and  that  on  one  the  defen- 
dants had  paid  the  award.  The  arbitrator,  how- 
ever, swore  that  he  had  no  authority  to  apply  in 
this  case,  and  that  on  the  other  occasioua  his  pro- 


cuudingH  were  sanetioniMl  by  the  «olit:it(irii,rt„| 
company.     Tho  plaintill'  having  »»,;[  th,.  ,^| 
pany  upon  the  award  made  ;■  lb  1,1,  tiiit  il 
third  arbitrator  was  projierly  a|i|"iiiii,  ,|;  , 
the  award  was  HUstained.      huh/  v.  /;„,;, ,i',  ^ 
Liih  lliinm  It.  C:,  KM/.  U.  238. 

It  was  object(Ml  that  there  waH  im  ?iii(!i,|,u 
eviilenco  of  disagriieincnt  brtwiiu  the  tsnu 
liitrators  to  warrant  the  appoiiitim  ut  hI  miud 
by  the  county  juilge  :  Held,  tliat  lliimilijiitM 
had  been  waived  by  defendants  alti  inlingl^fa 
tho  three  arbitrators.  Held,  al«(i,  that  tha 
was  no  variance  between  the  awanl,  mtnuty 
the  case,  and  tho  sidimiHsion.  11;,/,/,  cy.  //,J 
ami  Lake  Jliiroii  It.  Co.,  24  q.  Ji.  .VJo.       H 


10.   Disputed  TlHi: 

Where  on  nn  application  for  a  iiiaii(laiiiii*ti 
railway  company  to   ajipoint  an  arlpitnt.rl 
determine  tho  compent^ation  to  he  {lanlturi 
taken,  it  appeared  that  tho  c(ini|iiiiiy  i\\mt 
the  apiilicant's  title,  ami  claimed  title  luty 
selves,   the    application   was    refiimil,  ninl 
applicant  left  t<i  his  action  to  try  the  titlr, 
rv  Joncn  and  llir  Krii'  ninl  yhujurit  It.  i'„, , 
25  0.  r.  .'iS!).— A.  Wilson,  sitting  la  vacatid 

The  plaintiffs  wero  executors  nml  tnistwi 
der  the  will  of  L. ,  by  which  he  dcvisiilal 
which  tho  land  in  ijuestion  fornuil  |iart,  t" 

wife  during  her   life  or  widow! 1;  luin 

her  second  marriage,  he  directed  liisixi;iit,t 
sell  it  and  invest  tho  jirice,  and  tn  [mv 
wife  one-third  <if  tho  interest  diirinx  I"  f  I 
and  in  the  event  of  her  death,  as  kikhi  asitc 
be  done  with  due  reijard  to  tlic  inttrist  nil 
jiroperty,  he  directed  them  to  sell  the  litj 
divide  the  proceeds  among  his  cliililrtn  | 
grandchihlren,  as  spccitied.  Sonic  of  tlura^ 
infants,  and  the  widow  was  in  occuiiatimi  i 
farm,  unmarried.  Under  these  (.iiLiiii!' 
the  plaiiiMffs,  under  the  statutes  nlatiui' I 
defendants,  entered  into  an  arliitratiiii 
defendants,  who  reipiired  part  nf  tlie  loti 
gravel  pit,  and  wero  unalilc  to  aeiw  mA 
price  ;  and  the  arbitrators,  on  lilitli  .\mh( 
1872,  awarded  that  defendants  sIkuiIiI 
tho  respectivo  persons  cntitKil  tn  imivd 
same  §!),0(X)  f<ir  said  land,  which  tlKV:i.*< 
and  declare<l  to  be  tho  full  vahiu  ni  tli 
simple.  Tho  widow  was  no  paity  to  tliel 
tration.  On  3rd  December  dctiuihiiits  d| 
the  plaintiffs  that  they  would  not  takitlnl 
of  which  they  had  never  taken  ]iiissesjiq 
that  they  withdrew  from  tlic  iimcliasej 
widow,  who  continued  in  occu|i:iti(iii,  il:'< 


Ir,  utM  iiicli  M  to  |) 
iiitmg  tlid  aw/ird  ; 
•  inii'rtaiiity,  in  u 
iiinii  til  H  hoiii  tlio  II 
'  riii|K'('tivc  .iiiiiiM. 
^fV-iv/  /■',  /„,,  ;(.s  O, 
IW,  |i.  3128. 

',1  kiiliiHiicr  to  wlioi 
fur  land  takei 
(ler  the  h'aihi.ay  Acl 
lujiyii  the  auard  liul 
e»(  tlio  land.     A  pJe, 

liuc'li  t'linvcyanco  |„„| 
f\.  *M  thcivfiiie  licl 

yiiimilliiii  (iwl  Xti)i/i.  I 

Wfiiilantsidsiiplea,!,.,] 
(nftfr  award  tliey  tem 
I  (Hitli  wlioni  tl„.  ,i,.|,i 
Hlu'M  aiijicar,.,!  to  hv  t\ 
Blio  land  .•ucordiiig  to 
1  lif  rcfiiH,.,!  t,i  receiv. 
jiiliaTca'ivcd  iiiitico  tl 
M/i.l  that  tlic  pl,„„tj„; 

HtWtiitlic's,,,,,,!: 
Ult^lwd  alu;(y.s  |„.,,„    , 

^i;<m..v,,K, ,,,,,,,,,, 
lot  the  land  ;  -f/,.,,,, 

1 1)     tlwy  luul  paid    tli: 

|nij«Av  company  took  p 

Kjl-;'-'^><i.ifJ,draJto 
Ht"takcai,y,teji.stoas, 

|o,  some  y.,.r,s  the 
.     I  til  enfiirce 
Itlie 

t, 


OWIII 
'•-■e  paviiicii* 

,;,,-'"l.«"yol.eJted 
"'■'.I"-""-  to  the  comiiJ 
"'  l'''""ti"'  had  ,li       ^  • 

j;0-''«dthcc,i,„panvtl 
''"'»' V"'  '"■».,  and  Ve 

2--':-nyontitiJ; 


PM  in  cv  iilfiicM  'fi,'"."'" 

|Ctt( 


vey  to  the  plaintiffs  her  interest  iintiKtli 
ary,  1874,  and  having  tendered  a  cmivrv^ 
the  defendants  in  February,  1874,  they  I 
this  action  on  the  award  on  2.Sril  March 
ing  : — Held,  that  the  plaintilfs  cmilil  inti 
on  the  award.     I'er  Morrison,  J.— Tlu'ij 
were  neither  owners  nor  occuiiiers,  aiil 
time  of  the  award  had  no  beneficial  iiittrc^ 
land  ;  the  deed  by  the  wi<low  nf  htr  i 
made  afterwards,  would  not  give  them  thl 
to  sell,  neither  of  tho  events  on  which  siii.| 
was  to  be  exercised  having  hapiifuedio 
events,   the  plaintiffs'  title  iiiuler  it  i 
doubtful  to  force  upon  a  purchaser ;  tU 
in  tendering  a  conveyance,  if  the  afttr-j 
title  had  enabled  the  pLuutiffs  to  niai 


;l"-ectc,l  by  th 
J"e  court   till, 
'•■'.'""i'lirc-ustotlu   t 

'■''''■  H'ood  title  tl\,„ 

•"';t,ii;  t„^,,tii 


ivt.ithi  _ 

^"intini 

1%.  5.J!). 


ond 


'"^^'of^^ortheconstn, 
"^'  f'J  tlain  of  %'''^' 


lloiise, 
con 
itn  h'jtu-i 


C   ]; 


"amount  to ai,L         ''> 
%,  iVg     '''■  '^  *°  title. 


■VI   ■%-:. 


p...  ».w  .mil  ,iM  to  pruvi-nt  thu  i.lainti.r^  , 


Ir  niiortiiiiitv,    ill   iKit  «tiitiii,r    »i,  '•  !  ■■•   I'ninnpiii  :.,•     y. 

tier  tk.  Il.ulu.iy  Act,    r.  N     '•   ,V''""'^'    ! '"  ^'.'••-•'^ti""  "t  u     .  ,,,,';:'''  "■;  ""'I'  l''«.s...."     • 


ll.t«lu,l  always      ',""'•'';  '""'""it  'lu-    wZ,nH^''''''-,    *«'"'"'-^'.    W   o  1.' "    ,'"  ""' ./""IK" 
■r  tliu  statute,  ii„r  tlmt  .'."""^'y  "'to  uoi.  i    ^,  An  api.licati,,,,    u-n.     r. 

t     .  ^"1  tlie  ovviitr  (if  I...,  1 

of  the  a«Hr,l  nt  4        -n'    '''^ '"^^^^^'l  tU^  c,mtH 

I -j^ive  without  J.i;  cost   t.^'!"!  ''^'  •■-■'••"^-  t 

<lato  of  tho  award-    ,v|  "''^■'■i«t  fr,,,.,  tho 

h«rties  reallyo,    ifcl    ''to    '  "'"'■*'■'''  ^^'o     '^i'^'-l  ««  that  claul  ,ii,' ■    "'  'W""'^'^'  ""*.  m 
h'l '"  t'vi.lcnce  t    /t    ,     ,'^'""l"''"«"tioi,.    'or  a  rule  u.ion  the  co  ,  '      '  •    *'"■»  ap,  1.  i 

I  "'"'''to  ti.  title ';  £'';;;«  !r' '--'  tt  ";""7  'j'''"!'  no  rSi  r  fr  ^•••'"-' « % 

1"^;;-  ;li.oeto,l  l.y  the  l^::i:;'!?^?  /it  I  f|;:r^',-"<l  c.«ts  of  the  arhi^:"!.,!:"  .':"!''  -ith  iii' 


months,  the  court  ,lisehaV,i  ''■.?'*'''"  tl'*-' «  x 

^ffhng  „n„n  them  to  paS  ,,"'*•'  .^"«*«  ''  "'le 

,,„ ^'-'^''ortijatrehef'—  I  '*  ^"s  referred  to  +I,„  ^    ^  iintiior  iiiteiost  •  t.,7 

I  the  oo„„  »i„«'„j„,  i;„2r.';K"'i'-™j'. 
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it  to  1)0 1  etumcd  to  the  company.     J)i  re  Ontario, 
S'uiiror,  uiiil  Huron  Ji'.  Co.  <iiiil  Voftoii,  4Chy.  101. 

See  Cawthra  H  al.  v.  Ifmni/'un,  and  North 
Wc^fmi  If.  Co.,  41  Q.  B.  187,  p.  3133. 

12.   Coxfti  of  Arbitration. 

It  was  held  no  objection  to  the  award  that  the 

arliitratora  awardeil  costs,  for  if  unanthorized  it 

was  easily  separable  fi-oni  the  rest  of  the  award. 

Wiildir  V.  Biiil'alo  and  Luke  Huron  U.  Co.,  24 

Q.  B.  520. 

Costs  of  an  arbitration  undor  the  Baihvay  Act, 
sec.  11,  can  be  taxe<l  only  by  the  county  jndge  ; 
and  charges  in  the  bill  for  bnsinesfs  done  in  this 
court  an.xiliary  to  the  arbitration,  such  as  i)ro- 
curing  an  order  for  the  attendance  of  witnesses, 
will  not  authorize  a  reference  to  the  master, 
(^ua're,  whether  such  order  can  ^jroperly  be 
granted  in  these  arbitrations.  //(  re  McDcniwtt, 
25  Q.  B.  152. 

Under  l(i  Vict.  c.  99,  sec.  5,  if  a  greater  sum 
lie  awarded  for  lan<l  taken  by  the  Dreat  Western 
R.  Co.  than  that  tendered  l)y  them,  "the  com- 
pany shall  pay  all  costs  and  charges  attending 
such  arbitration  ;  "  but  no  provision  is  made  for 
their  recovery.  1'he  court  refused  to  make  an 
order  on  the  conipiuiy  for  payment  of  such  costs  ; 
and — Seiublc,  that  the  only  remedy  is  by  an 
action  of  del)t  on  the  statute.  In  re  FoMer  and 
th:  Criat  ]yvM,rn  11.  Co.,  32  Q.  B.  503. 

Although  the  statute  C.  S.  C.  c.  (iG,  directs 
that  when  the  sum  awarded  for  lands  taken  for 
a  railroad  is  less  than  that  tendered,  the  costs 
shall  be  borne  by  the  owners,  the  same  rule 
does  not  ajijily  as  to  the  costs  of  an  appeal  to 
tliis  court,  they  being  then  in  the  discretion  of 
the  court,  who,  under  the  circumstances,  dis- 
missed an  appeal  without  luists.  Hi  Credit  Val- 
ley If.  Co.  and  SpriKjije,  24  Chy.  231. 


13.  Actionx  or  Proceedin</x  by  Landowners. 
(a)  Ejeetment. 

The  Oreat  Western  R.  Co.  is  not  authorized 
by  4  Will.  IV.,  c.  29  to  enter  upon  and  assimie 
lands  to  be  jjermanontly  appropriated  to  the  uses 
of  the  railroad  without  the  permission  first  ob- 
tained of  the  owner,  or  by  reference  under  the 
statute.  Defendants  recjuiring  plaintiff's  land 
for.their  railroad,  a  sealed  reference  was  entered 
into  to  ascertain  the  price,  and  an  award  was 
accordingly  made  for  £503  15s.,  to  be  paid  by 
defendai  ts  to  plaintiff  within  three  months  from 
the  date  of  the  award,  on  plaintiff's  sheM'ing  a 
good  title  to  and  executing  free  from  incum- 
l)rance  a  valid  conveyance  of  the  land.  Defen- 
dants entered  into  jiossession  under  the  reference, 
and  with  plaintiff's  permission,  and  built  part  of 
their  works  tliereon  with  his  knowledge  ;  but 
he  being  iniable  to  shew  a  good  title  within  the 
three  mouths,  defendants  did  not  pay  the  sum 
awarded,  and  the  plaintiff,  after  the  three 
months,  refused  to  accept  the  sum  awarded,  and 
})rought  ejectment :— Held,  that  he  could  not 
treat  the  defendants  as  trespassers,  and  there- 
foie  ejectment  would  not  lie.  Rankin  y,  Oreat 
Wexternlf.  Co.,4C.¥.  463. 

Defendants  required  land  of  the  plaintiff,  on 
the  River  Credit,  for  their  railway,  and  an  arbi- 


tration was  agreed  on  to  tletermine  tlie  value  j, 
any    damages   by  interference   with  iilaintiif 
privileges  in  the  river.     He  hud  pinxhast,!  f^, 
the  government   about    1000  acres,  ixtinili! 
above  and  below  where  the  railwav-  was  tn 
but  had  not  obtained  the  patent,  aiid  he  d.iuiii 
to  be  entitled  to  certain  water  privilcp^es , 
defendants  did  not  know  tlie  nature  (rixtai 
but  they  assumed  that  he  had  and  omU  miH 
them.     The   award,  made  on   tlie   17th  Ait 
1854,   determined    the    value   of  the  lani' 
compensation  for  all  damages  ami  iiitiriereni 
with  such  privileges,  at  £3,(575,  to  he  iiajj 
the  plaintiii'  executing  to  them  a  valjcl  cnnvei 
ance   of  said    land  ;   and  further,  that  the  coi 
pany  might  take  immediate  possessiiui.  (In 
22nd  the  plaintiff  drew  im  ilefcndants'  Sdlicii 
for  the  sum,  and  he  accepted  the  order,  a"recii 
to  pay  when  the  plaintiff  had  fulldkil  h'^m 
the  award  ;  and  on    this   acceptance  the  I, 
advanced  the   money  to  the  ]ilaiiitiir.    In, J 
foUowing  a  patent  ^issued  to  the  plaintiff  fur 
whole  tract,    but  it  expressly  reseiveil  all lui 
gable  waters,  and  gave  no  rights  or  iirivile-ea 
him  in  resiieet   of  the   river.     The  ilefenii 
went  on  with  their  works  without  oljjectlnD 
plaintiff  until  March,  1855,  when  liegavethi 
notice   that  unless   the  sum  awr.nled  wa.? 
without  delay,  he  would  resume  i)iissessi(]ii. 
the  l()th  of  April  following,  he  tendered  a, 
veyance  subject  to  the  leservatinus  in  thepati 
which  they  rejecteil,  inasmuch  as  tiie  sum 
ded  was  almost  entirely  for  rights  claiinai 
plaintiff  in  the  river,  which  he  did  nut  pus' 
He  thereupon   brought   ejectment,    hi  \ai 
statute   was   passed   authorizing   defeiK'.iiu' 
nuike  a  fixed  bridge  over  any  rixer  aen 
their   railway   might  be  carried.     After  acti 
defendants  paid   into  court  the  .sum  awai 
with  interest,  but  the  plaintiff  still  jiroceedf 
— Held,  that  defendants  were  lawfidly  in 
session  after  the  award,  and  that  iiiioii  the 
proved  the  plaintiff  had  no  I'ight  to  " 
them.     Cotton  v.  Hamilton  ami  Tm-nKlull. 
14  Q.  B.  87. 

A  railway  company  having  mortgat'cil  1 
secure  purchase  money,  laid  down  rails  apiiJ 
mortgaged  land  aiul  worked  the  railway  :- 
that  the  mortgagees  could  eject,  and  that  j 
mortgage  was  not  ultra  vires  ;  hnt  that, 
land  is  taken  under  the  compulsory  clause 
compensation  must  be  obtained  as  )ircseril» 
the  statute.     Gait  et  al.  v.  Erie  and  XmipyA 
Co.  and  the  Great  WeMern  If.  Co.,  li)  C'P.I 

The  plaintiff  having  a  notice  from  defenl 
requiring  part  of  his  land,  refused  to  allm 
to  enter,  but  afterwanls  withdrew  his  i'\^]n^ 
on  condition  that  it  should  not  in  any  waji 
judice  his  rights  against  them,  and  ilefe™ 
then   entered   and    constructed  their  rail 
Arbitrators   were  appointed    to    deteriiiii( 
compensation,    but   before  a^^■ard  niaile  i 
dants  desisted  from  their  notice,  and  theplj 
therefore  ffviled  in  an  action  hy  liira  ujio] 
award.    The  company  afterwards  served  a 
notice,  and  as  the  plaintiff  did  not  ajfi 
arbitrator,  the  county  judge  a]ipoiiited  nii^ 
sole  arbitrator,  who  inspected  the  land 
and  awarded  £304  10s.  to  the  plaintiff,  j 
sum  defeiidants  paid  into  court,  long  Wof 
suit,  and  they  bad  continued  in  iiossessionj 
land.     It  appeard  that  two  lines  had  I 
veyed  and  staked  off  through  ploiutifffl 
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■ore  their  first  notice,  and  the  line  shewn  by 

llir  phwi  ai'l  ^^"•^'^  *'f  reference  tiled  was  the 

wiiich  WHS   not  adopted,   though  in   the 

J  the  land  required  was  stated  to  be  that 

u,l  otf  by  tiie  said  company  according  to 

■  plan  of  tlie  said  railway."    The  deviation, 

Lever,  of  the  two  lines  was  slight,  much  less 

liiamiL',  and  it  was  admitted  that  the  land 

teeil  in  L'.ich  award  was  that  actually  taken 

[the  railway.     The  plaintitF  having  brought 

Ittnieut  for  this  land : — Held,  that  he  could  not 

Ever,  for  tliat,  notwithstanding  the  deviation, 

was  cimlincd  by  what  had  been  done  to  his 

1  l)v  arbitration  for  the  land  taken.     Grim- 

'.y.Gmiid  Trunk  H.  Co.,  19  Q.  B.  493. 

lefeiulants  in  1851  staked  out  their  railway 
sstlielandin  (juestion,  and  in  IHo.S  deposited 
riilaii  in  tlic  otlice  of  the  clerk  of  the  peace, 
lliiil  the  rails  and  built  their  station  on  the 
ivhieii  was  then  vested  in  the  Crown  ;  Init 
ivras  withmit  the  consent  of  Her  Majesty, 
Lc.  S.  C.  c.  ()(),  s.  11,  sub-sec.  31,  and  they 
[taken  no  other  proceedings  to  obtain  a  right 
Ihe  possession.     In  1854  the  commissioners 
liliho  tvorks,  under  13  &  14  Vict,  c  13,  con- 
1  the  hind  to  the  plaintiffs  by  deed,  in  which 
Iraiiway  was  referred  to  as  a  proposed  line, 
[.irfiiui'teen  years  after  this  defendants  con- 
8,1  thus  to  use  the  land  with  the  knowledge 
bdwitii'iut  any  interference  by  the  plaintiff's  : 
Jill,  that  the  plaintiffs  could  not  maintain 
inent  but  must  seek  f(jr  compensation  un- 
ite Paihvay  Act.     Corporation  of  t lie  County 
>lhnl  V.  JIkiI'i'Io  ami  Lake  Huron  R.  Co., 
IB,  147;  alHrmed  in  appeal,  31  Q.  6.  147. 

iiile  the  plaintiff,  the  true  owner  of  the 
Iw.is  absent  in  Australia,  the  Hamilton  and 
\v)  It.  Co.  (subseipiently  amalgamated  with 
put;s)  agreed  to  purchase  the  land  for  the 
Ko  of  their  railway — without  arl)itration — 
tjiephiintiir's  brother,  believing  him  to  be, 
jpiessed  to  be,  the  owner,  and  paid  him 
lvalue  therefor,  and  was  by  him  let  into 
|iioii ;— Held,  that  the  plaintiff  could  not 
lin  ejectment,  but  must  look  to  defendants 
Bilieiisation  under  the  statutes.  McLean 
'hSriill.  Co.,  33  Q.  B.  198. 

pJants  reijuiring  plaintiff's  land  for  their 

after  plaintiff's  refusal  to  accept  the 

JDSition  offered,  obtained  from  the  county 

I  warrant  under  sec.    11,  sub-sec.   21   of 

c.  G(),  for  immediate  possession,  upon 

Ithe  necessary  security  to  pay  and  deposit 

■[lensation   to    be  awartled    witliin  cne 

^  thereafter.      Subsequently  the  arbitra- 

bnleil  to  the  plaintiff  §7,200,  together 

f(  costs  of  the  reference,  &c.     On  April 

""6,  defendants   petitioned  the  Court  of 

}  Bench,  under  .38  Vict.  c.   15,  0.,  to  set 

fc  reduce  the  awiird  as  excessive,  which 

Intiff  opposed,  and  the  petition  was  dis- 

|mh  costs.    On  March  17th,   1877,  de- 

I  gave  notice  of  appeal  to  the  Court  of 

Uul  filed  tlia  usual  bond,  which  had  not 

M'lowcd.    The  defendants  did  not  pay 

jensatiou  awarded,  nor  the  costs  of  tlie 

i,  ic.,  but  they  paid  the  arbitrators' 

pd  the  costs  of    the  petition.     On  Au- 

:  18",  the  plaintiff  brought  ejectment, 

"!  that  defendants  by  non-payment  of 

►Mawanlod,  had  lost  their  right  to  the 

ii;-Hekl,  that  ejectment  would  not 


lie,  but  that  the  pl.aintiff  must  proceed  upon 
the  award  ;  and  that  he  had  all  the  rights  of  an 
unpaid  vendor.  Xorvall  v.  Canoila  Southern  R, 
Co.,  28  C.  P.  309. 

The  owner  of  lands  over  which  the  Grand 
Trunk  Railway  would  pass,  offered  to  convey  a 
portion  thereof  for  a  station  house  upon  certain 
conditions,  which  offer  was  rejected.  After- 
wards an  .agreement  was  made  with  the  solicitor 
of  the  contractors,  which  was  reduced  into 
writing  and  signed  by  the  owner,  agreeing  to 
convey  a  quantity  of  land  not  to  exceed  ten 
acres,  upon  condition  that  the  station  should  be 
placed  upon  it.  The  owner  afterwards  refused 
to  convey  unless  the  contractors  would  secure 
to  him  three  crossings  over  the  railway  track, 
and  brought  ejectment  to  turn  the  parties  out  of 
possession  of  the  land  so  agreed  to  l)e  conveyed. 
The  court  decreed  specific  performance  of  the 
agreement  to  convey  and  an  injunction  to  stay 
the  ejectment,  notwithstanding  that  defendant 
swore  th.at  the  condition  upon  which  he  agreed 
to  convey  was  that  the  crossings  should  be  se- 
cured to  him.     Jackson  v.  Jen-sop,  5  Chy.  524. 

When  lands  are  taken  possession  of  by  a  rail- 
way company  under  tlie  statutory  powers,  this 
court  will  not  order  possession  to  be  restored  in 
case  of  default  in  payment  of  the  compensation 
.awanled  to  the  owners.  The  jiroper  remedy  is 
a  sale  of  the  land,  and  this  will  be  granted  under 
the  prayer  for  general  relief,  though  not  asked 
for  by  the  bill.  See  also  as  to  this  Phillips  v.  The 
Royal  Niagara  Hotel  Co.,  25 Chy,  338.  Slater 
V.  Canada  Central  It.  Co.,  25  Chy.  3()3. 


(b)   Trespanx. 

Held,  that  under  4  Will.  IV.  c.  29,  the  Great 
Western  R.  Co.  might  enter  upon  land  for  the 
purposes  of  their  road,  and  could  not  Vie  treated 
as  trespassers  there,  though  they  must  make 
compensation.  SowmervU.le  v.  Great  Western  li. 
W.  Co.,  11  Q.  B.  .304. 

On  2fi',h  October,  1852,  the  Buffalo  and  Brant- 
ford  Joint-stock  R.  Co.  took  a  ileed  from  plain- 
tiff 's  father,  by  which  he  agreed  "  to  allow  and 
permit  the  said  company  forthwith  to  take, 
occupy,  possess,  and  enjoy  of  and  through"  the 
land  in  (juestioii.  It  appeared  that  the  plaintiff 
had  no  title,  but  had  merely  been  allowed  by  hie 
father  to  occupy  :  that  he  had  admitted  that  it 
was  witli  his  father,  and  not  with  him,  that  the 
conipanj'-  must  settle  ;  and  that  he  had  worked 
under  the  defendant,  a  contractor  with  the  com- 
pany, in  malting  the  fence  along  the  line  through 
this  land.  After  the  deed  the  plaintiff  and  his 
father  forbade  defendant  from  entering.  Defen- 
dant entered  in  December,  1852,  to  make  the 
railway,  and  the  fences  being  insufficient,  the 
plaintiff's  wheat  was  injured  by  cattle.  For 
this  he  sued  in  this  action  of  tresp.ass  qu.  cl.  fr. 
The  jury  found  for  the  jilaintiff  on  the  ground, 
as  they  stated,  that  defendant  had  been  forbidden 
to  enter  before  any  work  was  done.  The  com- 
pany was  established  under  the  gener.al  Act  12 
Vict.  c.  84,  and  the  deed  was  taken  while  under 
that  Act ;  but  before  entering  they  were  placed 
under  tlie  Railway  Clauses  Consolidation  Act, 
by  1()  Vict.  c.  45  : — Held,  (treating  the  ijuestioii 
as  between  the  company  and  the  owner,)  i.  That 
the  deed  was  more  than  a  mere  agrtLiuent  as  to 
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the  price  ;  the  etTcct  of  it  being  to  give  the  com- 
pany punnissiou  forthwitli  to  take  and  occupy  a 
riL'lit  of  way  through  the  Lnml,  of  the  ordinary 
width  of  the  roail.  '2.  That  the  company  having, 
by  tlieir  agreement  previously  made,  a  right  to 
enter  forthwith,  the  14  &  15  Vict.  e.  01,  s.  11, 
sub-sec.  2,  would  not  apply.  3.  That  the  com- 
pany cdulil  enter  forthwith,  tliongh  they  had 
not  paid  or  tendered  the  money  ;  that  not  being 
a  condition  precedent  according  to  the  ileed,  and 
there  being  notliiiig  in  12  Vict.  c.  84  to  prevent 
it  ;  and  therefore  that  they  couhl  not  be  con- 
sidered trespassers.  Held,  also,  as  to  the  plain- 
tiff, that  the  verdict  was  wrong,  taking  the 
reasons  given  by  the  jury  ;  for  looking  uiion  the 
deed  merely  as  a  license,  it  was  acted  upon  the 
moment  the  company  catered  into  c^mtracts  for 
the  work,  on  which  they  would  be  liable  to 
others,  and  was  thei'efore  not  revocable.  2.  That 
on  legal  grounds,  inde])endently  of  his  own  con- 
duct, which  in  justice  should  estop  him,  the 
plaintirt'  could  not  maintain  tresjiass  against  any 
one  claiming  undei'  the  company  ;  for  he  was  not 
at  any  time  more  than  a  tenant  at  will,  aiul  the 
deed  dct"i-mined  the  will  and  left  him  tenant  at 
sufferance  only,  with  a  right  to  enter  and  remove 
the  crop.     .V(-^•</«  v.  Cool.;  12  Q.  B.  22. 

The  Great  Western  Railway  Co.  are  not  en- 
titled to  enter  upon  lands  witii  the  intention  of 
permanently  a])propriating  them  for  their  rail- 
road, witliout  the  owner's  permission,  or  a  refer- 
ence under  the  statute.  Defendants  having 
so  entered  upon  plaintiff's  land  in  defiance  of 
him,  though  such  intention  was  afterwards  aban- 
doned, were  held  liable  in  an  action  of  trespass 
qu.  el.  fr.  Jiniiwllc  v.  O'rcdt  U'diiti'rn  A'.  Co.,  4 
C.  P.  488. 

An  award  under  14  &  1,")  Viet.  c.  51,  will  not 
cover  nijuries  connnitted  by  the  company  in  en- 
tering upon  laiuls  before  liling  their  map  and 
plan,  when  they  had  no  legal  right  to  enter. 
Jrastrr  V.  Bill, till.,  l.S  Q.  B  17(J. 

The  {{rand  Trunk  ll.ailw.ay  Co.  gave  a  notice 
to  the  plaintiff  uniler  14  &  15  Viet.  e.  51,  see.  11, 
sub-s.  5,  of  their  intention  to  take  about  eleven 
acres  thnuigh  which  their  line  pass'id.  They 
afterwards  withdrew  this,  .ami  informed  the 
plaintiff  verbally  that  a  new  notice  would  be 
given,  but  omitted  to  give  it.  The  (piantity 
marked  on  the  company's  map,  Avhich  was  duly 
filed,  was  oidy  2.25  acres.  I)efcndant3,  con- 
tractors under  the  eomi)any,  having  entereil 
upon  this  portion  and  constructed  their  railway  : 
— Held,  that  the  plaintitl'  was  entitled  to  dam- 
ages for  the  loss  of  occupation  of  such  portion, 
and  for  tlie  iiic<invenience  to  him  in  the  use  of 
his  farm  by  its  being  thus  intersected,  up  to 
this  action.    W'ilkr.i  v.  azmrd-i  H  «/. ,  1 3  Q.  B.  308. 

The  (irand  Trunk  I'aihvay  Co.  gave  notice  to 
the  plaintiff'  of  re(|uiring  his  land,  after  which 
an  award  was  ma<le  li\-  tlieir  arbitrator  and 
the  one  appointed  by  tlie  county  judge,  the 
arbitrator  iianied  by  plaintiff  not  executing  it. 
The  amount  awarded  was  paid  into  the  office  of 
the  clerk  of  the  crown.  Defendants  justified 
taking  possession,  &c. ,  in  trespass,  under  a  M-ar- 
rant  by  tlie  county  judge  directed  to  the  sheriff, 
(defendant)  reciting  those  facts  and  direetiiig  the 
sheriff'  to  put  the  company  in  possession  : — Held, 
that  the  sheriff' was  justified  in  acting  under  such 
warrant,  and  was  not  bound  to  ascertain  if  the 


award  upon  which  it  was  giaiiteil  was  valij 
Millir  V.  (Jzowskiet  al.,  G  C.  P.  71. 

The  persons  constructing  a  railway  tunk  ^w 
for   ballast   from   a   road   aUowaintJ,  at   't'v 
where  the  railway  crossed  it.   The  iiatliia;i,.t' 
the  corporation  forbade  them  ;  ami  dn  ^,.,^ 
satiou  being  demanded  from  tlic  laiuviiv 
pany,  their  superintendent  wrote  to  the  tnwnsl 
clerk  admitting  that  they  should  lia.e  ^utijini 
sion  before  taking  it,  and  asking  what  (lama 
they  expected,  saying  that  the  iiMii|]aiiv  w' 
of  cour.se   do  what  was  right.     At'teiwai'il,  tl 
made  an  ofl'er  by  way  of  settlenient,  wlii. 
nob   accepted  : — Held,  that  the  eiiiii[iaiiv  \k 
liable  for  the  trespass:  that  the  iilaintiirjim 
maintain   an   action  therefor  ;  and  that  tin 
months'  limitation  clause,  C  S.   ( '.  e.  (iii  j. 
did  not  apply,   the  wrong  comiilaineil  of  1, 
an   illegal   act  not   necessarily  ciimieLtel 
the  construction  of  the  railway,  iiKne  thau 
appropriation   of  any   other  pr(i|ieity  hi  tl 
use.      'f/ia  Corporatkm  of  (lii>  Tiiir„^i,;ii  „f  /; 
V.     Toroiilo   ami   Xipin>iiii<j   J'.    Cn,^  •]-  (i 
372. 

Hee  Johnson  v.  Ontario,  Sunror,  dml  ILimt 
Co.,  11  Q.  B.  24(5,  p.  3125  ;  Mnrfun  v,  ',■ 
H  uL,    13  Q.  B.  298,  p.  311!) ;  />,?/,„■  v.  i;i 
Trunk  It  Co.,  15  Q.  B.  595,  p.  'iVlil 


(c)  Other  Ca.'on. 

In    1858,  the  defendants,  a  railway  coinpj 
recjuiring  land  for  their  statioiw  aiul  ;rii)i 
fenced  it  in,  with  the  consent  of  the  jirMirJ 
M.,  but  the  amount  to   be  paid  ferit' 
some   reason,    not  agreed   updii.      Dfinuli 
however,    occupied   it    until    IHIiii,  wliiii  i 
leased  a  small  portion  of  it  to  the  [iLiiiitii 
the  purpose  of  a  warehouse,  and  in  IsdSM.j 
having  been  paid  for  the  land,  jjiit  uiiaia 
which  interfered  with  the  plaiutilf's  iiiJMyiJ 
The  plaintiff  thereupon  sued  ilefeinlaiitsia 
covenant  in  the  lease  for  ipiiet  uiijuyuiiiij 
Held,  that  he  could  not  recover,  inr  M.  jii 
have  dispossessed  the  defendants,  iiis  dglitt) 
land  having  been  by  the  statutes  ejiivcrtcli 
;  a  claim  for  compensation,  and  the  evlLti'iiitl 
fore,  if  there  was  one,    was  imt  liy  titlej 
mount.     Clarke  v.  Graml  Trunk  it.  ('»,( 

B.  57. 

Under  IG  Vict.  c.  99,  s.  7,  on  tlie  purili 
lands  by  the  (Jreat  Western  Hallway  In 
the   proprietors,  the  price  agreeil  ii|«)iiiij 
the  eompensation  to  be  paid  for  siiili  l;mil/ 
to  stand  in  the  stead  thereof ;  ami  ''ami 
to  or  incumbrance  on  said  hnid,"  ii.,  i 
verted   into   a    claim    on    sueh  .emiiiitiijj 
When,  therefore,  the  coniiiaiiy  ajiixrUil 
then  owner  in  fee  for  the  inirehasi:  i.i  ];iii| 
obtained  a  conveyance  :  Held,  that'll  ins 
his  widow  could  not  niaintaiu  an  ai^tiniiufl 
against  the  company.     Chan  It  v.  (//'«( I 
J{.  6'o.,2GC.  P.  118. 

The  rights  and  franchises  nf  a  raihvsjj 
pany  do  not  prevail  over  a  veiuldi's  liei 
w'aere  land  was  sold  to  a  railway  t"iiiM 
tne  purposes  of  the  road,  and  a  iimrtgad 
to  secure  the  unpaid  purchase  iiioiiiy;-| 
that  the  lien  was  not  thereby  lest  ''■'<>l 
Eric  nnil  Xiai/ara  Ji.  Co.,  1,')  t'liv.  (iS', 

C,  14  Chy,  499,  p.  3208. 


lictions  or  pi'occedii 
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ly:  ill  siich  a  case  tl 
lority  to  determine  tl 
icli  a  case  ordered  a  vt 
iiliiire  whether  the  co 
i  Here  supertluous  or 
of  the  eoiiipaiiy  ;  but 
entitled  to  retain 
obtained  uiider  the  c 

act,  with  iieeessariJ 
aki  to  siiHieient  laii 
M  fur  the  uianagenie 
coniljaiiy.     Erie   «  nl 

"''•*/■«  li.  Co.,  19  C 

iia  facie  tlie  term  ' ' 
tract,  means  the  stati. 
■»'"■'■,  -0  Chy.  IG. 

railway  coiiiiiany  cove 
U'lqioratiDU  to  erect, 

■iieiit  freiglit  and   j. 

ieiiaiiied:-Held,  tha 

wthtiut  providing  a 
e.  luggage  master,  or 
■  or  lorward  goods,  m 

'lie  Cdvenaiit.     After 
mt,  the  ruihvay  com. 
lot  ler  railway  compaii 
letter  company  agree.i 
wrkthehue  so  leas 
™t  with  the  munieip 
"ter  cnrporatiuii,  and 
entitled  to  a  specific 
Mitas  to  the  station 
"/'  •'.!  If'allace  V. 

•'•  Chy,  86'. 

|f««tmg  with  the  ow 
to  cress  the  same  by 
«t^  hefore  arbitrators 
'  le  company,  witl 
»«mt  of  ecmipensation 
"^iwnyatthe  arb 
«"«•  into  any  specia 
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iActions  fi'  [H'occediiigs  on  the  award,  or  agree- 
Ltfiir3.ilc,  iir  to  coinpul  compensation  under 


L  statutes. 


See  TltE  I'KEVIOUS  SUB-IIEAUS. 


14.  Other   Caxes. 


leniiirks  I'.V  tlio  Chief  .Justice  on  the  appoint- 
„,  by  (let'tiulants  of  tlieir  own  engineer  as 
ttratiir,  iuiil  upon  the  duty  of  an  arbitrator. 
\i,y\.Bdj''>handLuk('.Jluronl{.  Co.,  24  Q. 


f  lie  company  to  construct  and  maintain  a  crossing. 
Wodd  V.  HamiUon  and  Xurth-  WvMcfii  R.  Co.,  25 
Chy.  135. 

See  Pater-idH  v.  The  liuifalo  and  Luke  Huron 
R.  Co.,  17  Chy.  521,  p.  3242. 


■he  rector  of  Woodstock  filed  a  bill  against 
i\;reat  Western  Railway  Co.  for  the  specific 
kfo'nna'ice  of  an  alleged  contract  for  a  free 
.{iirhiuisulf  and  his  successors,  as  the  con- 
leratiou  tor  certain  rectory  land  conveyed  by 
iihvintiti'  to  the  company  for  railway  pur- 
The  Court  of  Cl'aiieery  decreed  for  the 
intitf.  The  Court  of  Appeal,  not  l)eing  satia- 
I  with  tlie  evidence  of  the  alleged  contract,  , 
jljii  deeming  the  contract  to  be  open  to 
ohjeotious,  reversad  the  decree  and 
lercii  the  liill  to  be  dismisseil,  with  costs. 
Bweaiiil -Mowat,  V.CC,  diss..  Betfridije  v. 
^Uikni  A'.  Co.,  3  E.  &  A.  58. 

[he  nile  that  railway  companies,  when  actina; 
(h1  faith,  are  the  l)est  judges  of  wliat  lands, 
1.  are  reiiuireil  for  the  railway,  does  not  apply 
kiiMceeilini,'  by  a  ere<litor  against  the  com- 
|v ;  ill  such  a  case  the  court  is  the  proper 
lioriiy  to  (letormine  that  point.  The  court 
tach  a  case  ordered  a  reference  to  the  master 
Luire  whether  the  company  held  any  lands 
1  were  supertluous  or  not  necessary  for  the 
|oi  the  eoMipaiiv  ;  but  the  company  were  de- 
entitled  to  retain  for  their  use  a  gravel 
obtained  uiulcr  the  compulsory  powers  in 
'  act,  with  necessary  approaches  thereto  ; 
\  also  to  sullieieut  land  for  the  erection  of 
i  for  the  management  of  the  business  of 
1  company.  AVie  u  id  Xiai/ara  R.  Co.  v. 
]hskm  R.  Co.,  19  Chy.  43. 

ma  facie  the  term  "railway  station,"  in  a 
[act,  means  the  station  house.     Carroll  v. 
y.,n,  20  Chy.  16. 

I  railway  company  covenanted  with  a  muni- 
il  corporation  to  erect,  keep,  and  maintain  a 
jient  freight  and  passenger  station  at  a 
te  named :— Held,  that  the  erection  of  build- 
|,  without  providing  a  station  master,  ticket 
,  liaggage  muster,  or  other  servants  to  re- 
i  or  tiirward  goods,  was  not   a  compliance 
Mlie  covenant.     After  entering  into  such  a 
biint,  the  railway  company  leased  the  road 
Jiotlier  railway  company  for  1,000  years,  and 
Ikter  company  agreed  to  ecjuip,  maintain, 
1  wvk  the  line  so  leased  : — -Held,  that  the 
pant  witli  the  municipality  was  binding  on 
kter  corporation,  and  that  the  municipality 
hntitled  to  a  specific  performance  of  the 
pant  a.s  to  the  station.     Corporation  of  the 
hkti  of  Widlacc  v.  Great   Wenterii  R.   Co. 
1, 25  Chy.  m. 

I  treating  with  the  owner  of  lands  for  the 
||  to  cross  the  same  by  a  railway,  or  in  pro- 
bgs  iHjfore  arbitrators  appointed  between 
ntl  tlie  company,  with  a  view  to  n.8certain 
mount  of  compensation,  the  solicito.  acting 
fe  company  at  the  arbitration  is  not  (juali- 
0  enter  into  any  special  agreement  binding 


III.  Construction  of  Railw.vvh. 

1.  Drains  and  Water  Courses. 

Case  for  penning  back  the  water  of  a  stream 
by  ijlacing  a  hatch  or  gate  across  the  same. 
Flea,  that  the  defendants  were  incorporated  by 
statute  to  construct  a  railroad,  and  empowered 
to  intersect  or  cross  any  stream  on  the  route  of 
said  railroad,  and  to  construct  it  across  or  upon 
the  same  :  tliat  the  said  stream  was  on  their 
route,  and  it  was  necessary  that  the  said  rail- 
road should  be  constructed  across  the  same  ; 
wliere\ipon  defendants,  in  accordance  with  the 
said  acts,  placed  the  said  hatch  or  gate  in  and 
across  the  said  stream,  and  continued  the  same 
there,  the  said  portion  of  the  road  not  being 
completed  at  the  commencement  of  this  suit,  so 
as  to  enable  defendants  to  restore  the  said  stream 
to  its  natural  state  : — Held,  on  denuirrer,  plea 
bad,  as  not  confessing  and  avoiding  or  traversing 
the  injury  complained  of,  an<l  for  not  shewing  a 
suffinient  justiHcation.  Anderson  et  a(.  v.  Great 
Western  R.  Co.,  11  Q.  B.  12«. 


Declaration  that  tlie  plaintiff  was  seised  of 
certain  lands  adjoining  defendants'  railway, 
which  lands  ought  of  riglit  to  be  drained  by 
ditches  through  defendants'  land.s  :  that  defen- 
dants were  using  these  lauds  for  their  road  ;  yet 
that  they  negligently,  wrongfully  and  injuriously 
placed  earth,  &c.,  in,  upon,  anil  across  the  said 
drains,  and  thereby  obstructed  the  same,  where- 
by plaintiff's  land  became  wet  and  useless,  &c. : — 
Held,  that  a  sufficient  cause  of  action  was  shewn. 
Alton  V.  Hamilton  and  Toronto  R.  Co.,  13  Q.  B. 
595. 

Defendants  purchased  part  of  plaintiff's  land 
for  their  road,  which  ran  througli  it ;  the  price 
was  lixed  by  agreement,  and  the  land  conveyed 
without  any  reservation.     The  plaintiff  had  pre- 
viously drained  his  land  by  means  of  a  ditch 
which  he  had  made,  running  through  the  land 
conveyed.     In  constructing  their  railway  defen 
dants  stopped  up  this  ditch,  and  plaintiff's  land 
was  thus  overflowed.    Fortius  the  plaintiff  sued, 
charging  defendants  with  negligence  in  so  con- 
structing their   road  . — Held,   that   the  action 
could  not  be  maintained,  the  injury  being  attri- 
butable to  the'  mere  construction  of  the  railway, 
which  should  have  been  taken  into  consideration 
at  the  sale,  or  at  the  reference  provided  for  in 
the  act,  if  the  parties  had  disagreed.     Kobinson, 
C.  J. ,  diss. ,  and  holding  that  the  plaintiff',  having 
agreed  amicably  as  to  the  price,  should  be  in  no 
worse  position  than  if  it  had  been  determined  by 
arbitration  ;  that  the  injury  was  not  occasioned 
by  the  construction,  but  by  the  negligent  con- 
struction of  the  railway,  which  the  plaintiff  could 
not  have  foreseen,  and  therefore  need  not  have 
claimed  for  at  an  arbitration  ;  and  that  the  defen- 
dants were  bound  to  have  obviated  the  injury 
under  the  words  in  their  charter,  4  Will.  IV.  c. 
29,  s.  5,  "<lonig  as  little  damage  as  maybe  in 
the   execution  of  the   several  powers  to  them 
hereby  granted. "     L' Esjie ranee  v.  Great  Western 
R.  Co.,  14  Q.  B.  173. 


"**4 


.un 


(A'-i- 


imu^ 


I- 


h 


3143 


RAILWAYS  AND  RAILWAY  COMPANIES. 


m\ 


The  first  count  nlleged  that  pinintiff's  fami 
was  (Iraiiied  hy  drains  on  each  side  of  and  across 
tlic  cultivated  portion,  which  kept  and  would 
have  continued  to  keCjj  it  free  from  water  but 
for  the  negligent  and  improper  conduct  of  defen- 
dants ;  yet  defendants  constrnctcd  their  railway 
across  other  lands  to  the  east  and  west  of  plain- 
ti£l"'s  land,  and  then  negligently  made  and  kept 
open  a  drain  at  each  side  of  the  railway,  without 
any  ])ropcr  (Uitlet  for  the  water  therefrom,  where- 
by tlie  water  from  lands  west  of  plaintiff's  land 
flowed  into  these  drains  on  either  side  of  the  rail- 
way, and  along  them  to  a  culvert  made  by  defen- 
dants, which  being  too  narrow  the  water  there 
overflowed  and  ran  upon  the  plaintifl"'s  land, 
where  it  overilowed  the  drains  and  injured  the 
cro])s,  &c.  It  was  proved  that  the  plaintift''s 
land  was  drained  as  described,  and  that,  although 
the  railway  had  been  constructed  more  than  two 
years,  ho  had  not  been  injured  by  water  until 
the  lust  summer,  when  the  8cas(m  'vas  exceed- 
ingly wet;  but  it  appeared  that  there  would 
have  been  no  overflow  if  defendants' culverts  had 
been  suHiciently  large  : — Held,  that  the  action 
was  maintainable,  and  brought  in  time,  being 
within  six  months  from  the  overflow.  Carrun 
V.  Great  Wi-Mvrn  It  Co.,  14  Q.  B.  192. 

The  Great  Westeni  1{.  Co.  in  constructing  their 
line  tif  road,  crossed  plaintiH's  land  at  a  point 
where  a  water  course  draining  it  passed,  by  which 
the  water  course  M'as  obstructed,  and  jdaintiff's 
land  afterwards  overflowed.  Upon  action  brought 
after  six  months  after  the  act  done  : — Held,  that 
as  it  was  to  bo  assumed  that  defendants  con- 
structed their  railway  upon  plaintiff's  land  either 
upon  agreement  with  the  plaintiff  or  upon  an 
arbitration  under  4  Will.  IV.  c.  ,S,  and  that  the 

Slaintift'  had  been  paid  therefor,  and  that  the 
aniage  resulted  from  the  construction  as  origi- 
nally made,  that  no  subsequent  claim  for  that 
damage  as  a  continuing  damage  could  be  m.ain- 
tained.  Knajip  v.  Ureal  Western  li.  Co.,  6  C.  P. 
187. 

The  plaintiff  sued  the  Grand  Trunk  11.  Co., 
alleging  that  their  road  passing  throuL'h  his  land 
obstructed  the  How  of  water  whicli  used  to 
escape  along  a  ravine,  and  thereby  flooded  several 
acres  of  his  farm,  and  made  his  residence  un- 
healthy and  nntit  to  live  in.  There  was  no 
natural  stream  through  the  ravine  ;  and  no  negli- 
gence was  complained  of  in  the  construction  of 
the  railway.  It  appeared  that  the  plaintiff'  had 
purchased  from  one  B.,  who,  in  1854,  had  con- 
veyed to  defendants  the  track,  and  given  a  re- 
ceijjt  in  full  for  the  purchase  money,  and  for  all 
damages  occasioned  by  the  railway  passing  over 
his  land  : — Held,  that  the  action  would  not  lie. 
Wallace  V.  Grand  Trunk  It  Co.,  IG  Q.  B.  551. 

The  plaintiff's,  a  township  municipality,  de- 
clared that  they  were  proprietors  of  a  certain 
public  road  between  two  concessions  of  said  town- 
ship, and  complained  that  the  defendants,  in 
constructing  their  railway,  bo  negligently  and  un- 
skilfully made  certain  drains  as  to  greatly  injure 
said  road  and  compel  them  to  expend  large  sums 
in  repairing  same  : — Held,  declaration  good,  as 
shewing  a  special  injury  to  the  plaintiff's  sufficient 
to  sustain  the  action  ;  for  though  as  a  munici- 
pality they  were  not  proprietors  of  the  road, 
yet  it  might  have  been  purchased  by  them  from 
some  joint  stock  company,  or  otherwise.  Mtini- 
cipalitijof  Sarnia  v.  Great  Western  It  Co.,  17  Q. 
B.  65. 


ition.— That  defendants  so  ncgli,.(|,.i 
;ed  their  railway  and  made  tluii.lft^i  J 


lies,! 


\\u\M 


Declaration. 
constructe( 

that  they  caused  the  surface  water  iiin.r.ci)  ,r 
of  the  railway  crossing  the  plaiiitilfs  famrtli 
ffow  out  of  the  ditches  and  injurf  the  i.rni, 
that  to  remedy  this  the  plaintiff  all(nv(.(lt||,||'L 
cut  a  ditch  from  their  ditches  acmss  his  i;,,     ' 
the  lake ;  and  that  they  began  to  iiialu-  siu  1]  ,lit,  y 
but  made  it  only  a  short  distance,  and  df  ni~u&. 
cicnt  si/e,  so  that  it  brought  dcwn  t\w  « , J 
upon  the  plaintiff's  land,  and  left  it  tluiv  \ 
agreement  was  proved,  purporting  t(i  )„.■  I^.tn 
the  plaintiff  and  defendants,  liut  LXtiutoi 
plaintiff  only,  that  the  company  slmulil  ,1;,,  ji 
ditch  as  alleged  ;  and  a  menioraiKluni  wasiiilil 
under  the  plaintiff  "s  signature,  timt  tlav 
continue  and  deepen  his  ditcli,  if  iiLiui,<,irv 
carry  off'  the  water.     It  was  pruviii,  alsn, 'tl 
they  did  begin  the  ditch,  but  iiiacle  it  (.nlv 
of  the  way  to  the  lake,  so  tliat  tiu'  unU'ifi 
was  to  lead  the  waters  from  the  raihvuv  in 
plaintiff's  land  :— Held,   that   tiio  iilaintiH  vri 
entitled  to  recover,  for  although  tliu  defini 
were  not  bound  to  make  the  dittli  at  all,  vit 
they  had  commenced  it  by  plaiiititl"sti(.niibii.i 
they  were  liable  for  the'ir  carck'ssncss  in  n) 
stnicting  it.      Utter  v.  Great  We-itirn  11  c, 
Q.  B.  3!>2.  '      ' 

An  action  against  a  railway  comitany  fur  p 
ning  back  water,  and  thus  preventing  the  iijei 
the  plaintiff''8  mills,  was  referred,  with  inmerl 
the  arbitrators  to  determine  tlie  iianiai.'i,s:ilrci 
sustained,  and  to  direct  how  the  chainkl  Ah 
be  forine<l  by  defendants,  or  fix  a  siinitu 
in  lieu  thereof  at  defendants'  option,  ami  lUil 
within  which  to  choose.     They  awariluil  t';i7o| 
such  damages,  and  directed  tliat  within  thi 
months  from  the  1st  of  July,  18.\S,  ihkn.lai 
should  construct  a  channel  of  s)n.iiliuil  sizej 
in  lieu  thereof  should  pay  the  iilaintitt  KiM 
or  before  the  1st  of  August,   1838 :— HtlilJ 
That  it  could  not  be  assumed  from  the  faotti 
the  animal  rental  of  the  plaintiU's  mills  wnsa 
£250,  that  the  damages  had  Ijeeii  given  turn 
than  six  months  before  the  comnieiitement  nfj 
suit  ;  and,  semble,  that  this  could  form  no 
tion,  for  that  arbitrators,  when  not  restiaiiiei 
the  submission,  are  not  bound  as  judges  are! 
court  of  law.     2.  That  the  award  in  dtlierl 
spects  was  sufficiently  certain  and  tinal.    Hi 
Grand  Trunk  Ji.   Co.,   2  P.   E.  377.-P. 
Burns. 

Defendants,  by  deed  from  plaintiff,  iiUal 
certain  laud,  habendum   to  defciKiants  tn 
sole  and  only  use  for  ever,  "  to  be  useil  ini 
purposes  of  the  Grand  Trunk  K.  Co.  piC; 
the  said  sum  being  in  full  coniiieiisatiinKil 
land  and  the  company  so  using  it  as  afm 
On  this  land  defendants  built  their  raihral 
unskilfully,  as  in  July,  1858,  after  a  vtiy  kf 
rain,  to  cause  the  water  to  overflow  tk 
tiff"s  land,   doing  injury  to  his  crojis  ;- 
that  the  compensation  paid  for  the  M 
not  be  considered  as  paid  or  received  as  a| 
pensatioii  for  such  unskilful  constrnttiiii  o 
railway,  and  that  defendants  were  liaMt. 
horn  v.  Grand  Trunk  H.  Co.,  9  C.  V.  I'(i4 

Declaration  that  the  plaintiff  was  pissess 
laud  through  which  a  water  course  mm  i 
tomed  to  flow,  and  that  defendants  so  mglij 
and  unskilfully  constructed  an  eiuhankaieDl 
their  railway  across  said  stream,  by  not  pi 
ing  sufficient  openings  for  llie  water,  thr 
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livas  ovcrtlowed.     It  was  proved  that  the 

!!-j(itl' went  into  possession  in  1853,  about  the 

■ne  that  the  railway  was  c<)ninience<l,  and  that 

mitent  issued  to  him  in  1851).     The  railway 

,1  through  liis  land  uj)on  an  embankment, 

y  Jrlemlauts  put  in  a  culvert  some  distance 

i-ujtiiethaunel  by  which  the  land  had  formerly 

Kiiihaineili  ''"*■  i*  ^''''  ""t  m's^'er  the  purpose, 

laittr  this  suit  they  made  another  at  the  old 

iniicl.    I'everal  acres  were  thus  overflowed, 

iiiamage  varying  both  as  to  time  and  extent, 

(t  ni/ver  wholly   ceasing.     No  evidence   was 

I  as  to    the    terms   on   which    defendants 

lamed  tlieir  right  of  way  from  the  plaintiff. 

,  jury  I'dund  for  the  plaintiff,  who  claimed 

iagi'3  for  six  years,  givmg  .i?300  .—Held,  that 

(acticiii  would  lie,  there  being  no  prcsun)ption 

1  ilifcmlauts'  entry  and  construction  of  the 

Hfjv  with  the  jdaintitt' 's  accjuiescence  that 

leiilaintiff  had  obtained  compensation  for  the 

Xkencf  eouiplaiiied  of ;  Irat  that  by  C.  S.  C. 

Kii,  s.  83,  the  plaintiff'  could  not  claim  dama- 

I  tiir  more  than  six  months  nc  (t  before  the 

Ji„n.   McGillicnii/  v.    O'-ot  ^Veskrii  li.    Co., 

IQ.B.C!). 

Ic  plaiutilf  sued  defendants  for  not  construc- 

;  ami  maintaining  a  sufficient  culvert  under 

(ir  raihvay  where  it  crossed   the   plaintiff's 

,  so  as  to  prevent  as  little  as  possible  the 

I  of  a  natural  water  course   there  ;  and  in 

ktker  ouuut,  for  neglect  to  fence  off  their  rail- 

tfrum  the  plaintiff's  land   adjoining  when 

■esttil.     A  count  in  trespass   was  added. 

I  jury  found  .^SOO  damages  on  the  second  and 

liumts,  and    Is.    damages   on  the   first. 

Iiiiiig  no  evidence  of  any  natural  stream  : 

leU,  that  the  plaintiff  could  not  recover  on 

j  first  count,  for  the   interference  with  the 

lot  surface  water  formed  no  ground  of  action, 

I  there  was  no  charge  of  negligence  in  cou- 

Ittiiig  the  raihvay.     The  last  case  commented 

ami  distinguished.      Nkhul    v.    Canada 

fcniii.  Co.,  40  Q.B.  583. 

le  plaintiff  alleged  that  he  was  possessed  of 

Itkounh  and  away  from  which  a  stream  was 

Itomtd  to  iiow  and  the  surface  water  to 

and  tluit  defendants  negligently   con- 

Jttil  an  embankment  on  their  railway  across 

Ikiiil,  by  not  providing  sufficient  openings 

ape.    The  jury  found  that  "there  was  a 

1  iif  water,  and  it  was  obstructed  l)y  the 

By,"   There  was  a  creek  on  the  plaintiff's 

[thich  clearly  had  not  been  interfered  with  ; 

;  only  obstruction  shewn  was  of  such  a 

n  as  a  ^'cneral  flow  of  surface  water  would 

ht  nn  a  gradual  slope  of  land  : — Held,  that 

■cnl  stream  in  their  finding  must  be  taken 

I  such  water  ;  and  that  as  the  plaintiff 

1  no  right  to  the  land  on  both  sides  of  the 

initnt,  nor  any  easement  over  the  land  on 

Bier  side,  he  had  no  right  of  action.    The 

Y  Jrainage  of  surface  water  does  not  exist 

utunv,  and  the  principles  applicable  to 

a  of  running  water  do  not  extend  to  the 

H surface  water,    Crtwson  v.  Grand  Trunk 

fSIQ.B,  «8. 

Mact  that  a  riparian  proprietor  has  re- 
pnominal  damages  at  law  establishing  his 
ight,  does  not  necessarily  entitle  him  to 
Mion  to  restrain  the  injury  complained 
It  exercise  of  this  jurisdiction  is  discre- 
Uepeneing  very  much  on  the  reality  and 
plile  nature  of  the  injury  complained  of, 


I  and,  when  no  mala  fides  exists,  on  the  balance 
of  inconvenience.  AVhere,  therefore,  a  railway 
company  had  constructed  tanks,  which  were 
j  filled  from  a  stream  running  through  tlie  idain- 
'  tiff's  land,  for  the  use  of  tlieir  locomotives,  in 
doing  which  they  did  not  abstract  more  tlian 
l-8()th  or  I- 100th  part  of  the  water  in  tiie  stream 
the  court  refused  to  restrain  the  company  from 
using  the  water  of  the  stream,  and  dismissed  a 
bill  filed  for  that  jiurpose,  with  costs  ;  notwith- 
standing that  the  plaintiff  had,  for  the  .same  act, 
recovered  a  verdict  at  law,  with  Is.  damages. 
Craham  v.  Northern  J{.  Co.,  10  C'liy.  '259. 

The  owner  of  land  agreed  to  convey  to  a  rail- 
way company  a  portion  thereof,  the  consider- 
ati(m  of  which  was  paid,  on  which  to  erect  an 
embankn:cnt,  on  condition  that  they  would 
make  a  culvert  through  such  emliaiikmeiit.  The 
building  of  the  railway  passed  from  such  com- 
pany into  the  hands  of  .mother,  who  built  the 
embankment,  but  without  making  a  culvert 
therein,  they  having  had  no  knowledge  of  the 
stipulation  in  respect  thereof,  and  the  owner 
having  omitted  to  give  them  any  notice  in  re- 
gard to  it  during  the  progress  of  the  works. 
Upon  a  bill  filed  by  him  for  the  specific  perform- 
ance of  the  covenant  to  construct  such  culvert : — 
Held,  that  it  would  l)e  a  hardship  upon  the  com- 

tiany  to  decree  specific  performance,  there  having 
leen  no  wilful  default  on  their  part,  and  the  costs 
of  now  constructing  the  culvert  would  be  very 
great,  and  that  the  parties  ought  now  to  be 
placed  in  the  same  position  as  if  such  agreement 
had  not  been  entered  into,  in  order  that  the 
company  might  proceed  under  the  provisions  of 
the  Kailway  Act ;  the  court  retaining  the  bill 
until  such  proceedings  were  taken,  giving  to 
each  party  liberty  to  apply,  but,  under  the  cir- 
cumstances, refusing  either  party  any  costs  of 
the  litigation.  Jlill  v.  Buffalo  and  Lake  Huron 
li.  Co.,  10  Chy.  506. 


2.  Brldgei*. 

(a)  Over  Kavhjabh  WaUrg, 

A  railway  company  liad  control  of  a  swing 
bridge  over  a  canal,  which  the  plaintiff's  ship 
was  navigating  at  the  same  time  that  a  train 
was  about  to  pass  the  bridge.  Notice  was  given 
of  the  ijlaintiff 's  vessel  being  about  to  pass,  by 
blowing  a  horn  and  hailing,  and  notice  was  given 
l)y  the  railway  company's  servants,  by  signal,  that 
the  bridge  could  not  then  be  swung,  and  injury 
was  received  by  plaintiff's  vessel  from  the  bridge 
remaining  closed  : — Held,  that  the  company  were 
not  then  bound  to  open  the  bridge,  and  were  not 
liable  for  the  injury.  Turner  v.  Great  iVeiiterti. 
B.  Co.,  6  C.  V.  536. 

Held,  that  in  this  case  the  declaration  and 
ninth  plea  (set  out),  taken  together,  sufficiently 
shewecl  that  the  stream  in  question  was  a  nav- 
i^sjable  stream,  and  capable  of  being  used  by 
boats  for  the  purposes  of  commerce.  tSniire  v. 
Great    Western  B.   Co.,  13  Q.  B.  376. 

The  declaration  charged  defendants  with  ob- 
structing the  navigation  of  the  stream  by  build- 
ing a  bridge  across  it.  The  ninth  plea,  after 
setting  out  the  incorporation  of  defendants,  and 
the  powers  thereby  given  to  them  to  cross 
streams,  provided  that  the  free  and  uninter- 
rupted navigation  tliereof  should  not  be  inter- 
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fered  with  by  the  said  railway,  alleged  that  they 
had  erected  the  liridge  iiiufer  such  powers  for 
the  purjioses  f)f  tlieir  railway,  and  thereby 
unavoidably  a  little  inii)eded  the  navigation  for 
a  short  time  : — Held,  plea  liad,  aa  shewing  no 
defence.      //(. 

Declaration,  that  defendants,  in  eonstnicting 
their  railway,  built  a  bridge  across  the  river 
Rouge,  so  as  to  impede  the  navigation  :  that  the 
plaintiff  owned  land  on  the  river  above  the 
bridge,  and  by  reason  tliereof  was  entitled  to 
the  free  use  of  the  river  thence  to  the  lake  :  that 
vessels  had  been  accustomed  to  pass  up  and 
down  to  liis  '"".nd,  but  could  no  longer  do  so  ; 
.and  that  the  trade  of  the  river  had  been 
destroyed,  and  his  land  in  consefjuence  dimin- 
ished in  value.  I'lea,  not  guilty,  by  statute  : — 
Held,  1.  Tliat  the  declaration  did  not  state  any 
injury  peculiar  to  the  plaintiff,  which  could 
entitle  him  to  nwintain  an  fiction,  but  tliat  the 
projjcr  remedy  was  by  indictment.  2.  That  as 
the  land  had  l)een  all  the  time  in  ])ossession  of  a 
tenant,  tlie  jilaintiff  as  reversioner  could  not 
recover  upon  the  case  stilted  in  the  declaration. 
3.  That  both  these  ol)jections  were  open  to  de- 
fendants under  tlie  plea  of  not  guilty  "  bj' stat- 
ute." The  Itouge  found  to  be  a  navigable  river. 
.Smalf  v.  G'mml  Trunk  It  Co.,  15  Q.  B.  283. 

Held,  that  after  18  Vict.  c.  17(),  the  plaintiff 
could  not  maintain  an  action  against  defendants 
for  unlawfidly  and  wrongfully  erecting  a  bridge 
across  the  Twenty  Mile  creek,  and  impeding  the 
navigation,  for  the  statute  expressly  authorizes 
such  erection,  and  gives  only  a  right  to  compen- 
sation for  damage  sustained.  I'er  Burns,  J.,  a 
prior  recovery  for  injury  sustained  by  the  erec- 
tion of  tlie  bridge  was  a  bar  to  this  action. 
Wismer  v.  Orcat  We.strni  li.  Co.,  17  Q.  B.  510. 

Held,  that  a  notice  of  claim  for  injury  sus' 
tained  by  the  erection  of  a  bridge  over  a  river 
given  on  tlie  lOtli  of  8epteml)er,  1857.  under  20 
Vict.  c.  14(),  which  received  the  royal  assent  on 
the  lOtli  June,  1857,  and  requires  three  months' 
notice  of  such  claim  to  be  given,  was  sufficient, 
and  a  rule  was  granted  commanding  the  appoint- 
ment of  an  arliitrator  thereunder.  In  ri'  the  Trnn- 
tees  of  St.  Andretr'g  Cliurch  and  Great  We.'itern  R. 
Co.,  12  C.  P.  399.  See,  also,  He.fma  ex  rel  The 
Trustee-i  of'  St.  Ami  rev's  Clnirch  v.  The  Great 
Western  li.  Co.,  14  C.  P.  4C2,  p.  3123. 

The  Grand  Trunk  E.  Co.  in  1855  erected  a 
fixed  bridge  over  a  navigable  river,  near  the  out- 
let. The  plaintiff  then  owned  land  on  the  river, 
on  which  he  had  erected  a  factory,  and  contem- 
plated building  a  dock  and  mills.  It  was  material 
to  him  to  enjoy  the  navigation  unimpeded,  in 
order  to  have  the  most  beneficial  use  of  the  pre- 
mises. At  the  time  the  bridge  was  built  the 
20th  sec.  of  IG  Vict.  c.  37,  woa  in  force  ;  but 
before  the  \n\\  in  this  cause  was  filed  20  Vict.  c. 
12,  s.  7,  was  passed.  This  section  wiis  not 
specially  set  up  in  answer,  but  was  relied  upon 
in  argument,  as  permitting  a  fixed  bridge  in  cases 
authorized  by  the  executive.  The  plaintiff  relied 
on  the  former  act  as  providing  for  a  draw-bridge, 
which  would  not  impede  navigation,  and  prayed 
tii.itthe  company  might  be  required  to  remove 
tile  present  fixed  bridge,  and  to  erect  a  draw- 
bridge, not  impeding  the  navigation  or  plaintiff's 
business  ;  also,  that  an  account  might  be  taken 
of  all  loss  sustained  by  the  plaintiff  by  reason  of 
the  present  bridge  : — Held,  that  if  the  river  was 


not  navigable  the  bridge   had    Ijcoh  iirhRrU 
erected  ;  if  navigable,  tlie  company  wii,.  ^^^ 
in  erecting  it,  but  that  this  was  cuinil  In 
latter  statute,  and  that  plaintift'  was  nut  n,'t,tij 
to  the  relief  asked.     Semble,  that  in  sihIlkj, 
the  bill  should  be  by  the  attorm  v  >;i.iiiriil  t|J 
statute  referred  to  having  been  ]iii!-.suil  inrtM 
general  beneiit  of  the  jiublic.      ( 'nil  v  f,™ 
Trunk  li.  Co.,  10  Chy.  491. 

The  office  of  an  interlocutory  iiijiiiietifin  I 
simply  to  retain  matters  in  statu  (|ii(i.  W) 
therefore,  the  railway  track  of  the  Ni.igaraFal 
Suspension  Bridge  liad  been  dieliii i il  tu  [(I 
public  highway,  and  tliat  an  agixeiinut  that  L 
same  shouhl  be  used  by  one  raihvay  t'xdusif] 
was  ultra  vires  the  cliartcr  of  tlie  Inidi^e  cnj 
pany,  and  the  E.  &N.  F.  1{.  Co.  iiiiivcdturtstti 
the  (t.  W.  R.  Co.,  with  whom  siuh  illci,'.il ai'it 
ment  had  been  made,  from  picventiiiL; tkE,| 
N.  F.  P.  Co.  from  crossing  tlic  lamkdf  tlief 
W.  P.  Co.  in  order  to  obtain  access  tu  the  1 
and  it  was  shewn  that  the  latter  c(iin]iaiiv»< 
not  actively  interfering  to  prevent  the  .iiiiirJ 
being  obtained,  but  were  simply  ]ia?5ivi',  I 
court,  on  interlocutory  motion,  iviiisul  t 
junctitm,  although  of  ojiini(]ii  that,  at  the 
iiig,  the  relief  sliould  be  graiiteil.  /•■■ 
yidi/ara  Ji.  Co.\.  Great  Wi^lirn  /'.'„.,:'] 
171.' 

See  Hamilton  and  Brock  RikhI  (•„,  v.  (;| 
We.itern  Ji.  Co.,  17  Q.  B.  5()7,  p.  .SUli;  /;,v. 
al.  V.  Grand  Trunk  li.  Co.,  •J4  (,>.  li.  ;W),  pj 
De-sjardins  Canal  Co.  v.  (I rati  Wmii-nt  ll.{ 
27  Q.  B.  3()3,  p.  3244;  Atl„rwii-0,i„min. 
Jarri.'<  V.  Inlernatiomd  Brhl:j(  C",,  ;;;;  Chy, 
p.  1777. 


(b)  Over  or  Conned! ihj  H'luhmiijs. 

Defendants  were  sued  for  erecting  a  1 
over  .1  highway  running  through  iihiintiti's 
and  crossed  by  their  raihvav  innlei- smhiiii 
and  for  the  injury  to  plaintiff's  laml  iinikd 
ing  access  to  the  liighway,  ite.     Tlierc  «,isl 
ever  sufficient  rocmi  left  for  aece,«s  atmuei 
the  bridge.     The  jury  found  that  iin 
had  been   sustained.       Semble,    Ijuwcvir.l 
there  was  no  right  of  action,  for  the  ililiiil 
charter  bound  them  to  do  what  «as  ciiiiit'lf 
of,  for  the  safety  and  convenience  nf  thcp| 
and  made  no  provision  for  ciiiiiiieiisiitinii  i 
could  apply  here.     MrDomll  v.  O/^'-iiv.,! 
coe,  and  Huron  li.   Union  Co.,  11  Q.  H. il'lj 

A   railway   company  by  their  oharterl 
bound  to  restore  any  highway  iiitcRnta 
their  track  "  to  its  former  state,  er  in  ;i  snifl 
manner   not  to  iinjiair  its  usefulni- 
constructed  their  road  across  a  street  in  tiij 
of  Hamilton,  which  was  sixty-.six  feetwiJ 
connected  the   street  again  by  a  hriilge 
the  track  forty  feet  two  inches  in  width : 
that  the  jury  might  with  propriety  tiinl 
be  a  sufficient  compliance  with  the  act.  aJ 
defendants   were    not    necessarily  jsnim 
nuisance  because   the  bridge  was  until 
width  with  the  street.     lie(/imi  v.  (Irnit  I 
H.  Co. .  12  Q.  B.  250. 

Defendants' line  crosseil  the  liigliwayl 
plaintiff's  farm  and  the  town  "f  lMi(4 
deep  cutting  was  necessarily  made  tlierej 
tiff  sued  defendants,  charging  that  afcl 
souable  time  for  restoring  the  roaiili.i'M 


81^9  I 

HfV  wrongfully  and 
jtttii^',  and  thus  reji 
fole,  iUiil  l>reveiited 
f[,itii«n,  Ac.    Tliee 
fcpsilile  to  ciiii.stru 
Ul  it  was  completed 
irrit'il  m  the  «-ork 
Isfore  the  trial  the   1 
[  tiie  use  lit'  the   I, 
latthepIaiiitilFeonM 
Jtcsiii)  wrou^'  in  def 
mtiuiic  for  Imwever  1 
I  iiijiuy  Cduipliiiiied 
DD  had  ciiniiilaiiicd  i 
jrj  hy  a  bridge,  the  e 
{,''ilL'h  delay   would 
liltyiif  iibsti'uetiiiga  j 
IfV might  lie  iiulicted 
llin'iliial  coulil   iiiaint 
}ifif  Wr<ttrn  It.  Cu.,  ( 
I B.  ,fl.). 

|.\  road  ciiiiiiiany,  inco 

,t't?,  were  lie'ld  eiitii 

ITiii-diitd  Railway  Co 

[[ir"|ier  liridge    over   t 

■  the  jilaiiitiffs'   r 

ml  Gi.  y.  Hmnllto 

\  m. 

\RM,  that  the  (i.  \y, 
ith  see.  of  K;  X\^^t.  q 

Irtlie  liridge  over  the  1 
'iivs  tlieui  to  erect. 

[tlie  rdad  leading  into 
1.  tli,it  the  loss  of  eiist( 

tlqlaintitls  was  not  si 

[nMiiitain  an  action   a; 

("iiij;  such  liridge  to  fal 
"ii'Ulrod-  lioud  Co  v 

k  B,  5(i7. 

Pliere  a  railw-ay  comp 
r across  and  over  tlieii 
|(l,umlerC.  8.   C.  c.  (i 

!i4,  that  the  , 
(epair  such 


'ron  a 


S.ffi. 


>(tii  Allen 


comjian 
"'idge  and 


v.    Gnu 


'i.  Iliijhin 

lintiff  heing  possesseil 

■est  SI        ■■  " 
liiton, 


rest  side  of  "St.   Mary 


rwiuired  by  the 
fa)-,.s.ild  and 

ui  the 


con\-eye( 
,  lot,  «itli  the  ail 

I  he  smith  lialf,  upon  \ 

rg  house    approachei 
I'liich  was  drained  by  .A 
jiiuoiistnictiiig  their 
iJlary  street  opposite 
'IwdiMed,  at  a  certal 

J"lsuchstreet;andin 

Niicatmn  thus  intersect 

rr  line  of  road,  wi, 

rwtand  opposite  plai, 

Hl'tbyplaintiff;- 

b  were  authorized  by 

[W  the  acts  complain. 

¥  0  apply.     Co. 
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ii„V','^"- was  indict 
f^ngastreetiuGuelpl 
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V  wrongfully  and  injiirirmsly  continued  the 
'iiiu'  ami  tlius  rendered  the  highway  inipaa- 
'.u  m\  prevented  iihiintilF  from  driving  aUmg 


httiiig.  , 
kble,  «iil  1 
ItfltOffll,  &*-'■ 

(ilile  to  construct 


1 

The  evidence  -     wed  that  it  was 


with  their  road.  It  appeared  that  the  munici- 
pality had  hy  by-law  allowed  them  to  occupy  the 
street,  and  ordered  *hat  for  tliat  ])urpose  a  por- 
tion of  it  should  he  closed  altogether  as  a  high- 


that  the  defendants  hail 


t  ijit  w.iscDinplcteii 

,1  (in  tlic  work  with  diligence  ;  and  that 
.W  the  triid  the  bridge  had  been  completed 
"[the  use  (if  the  liighway  restored  :~Held, 
lj,tln,  plaintilf  could  not  recover  :  I.  Hocai^se 
has  mi  wmiig  in  defendants  to  let  the  cutting 
intimiefiirliiiwcver  long  a  time,  and  that  was 
,  iiiJHrv  ciiniplained  of  ;  2.  Tf  the  declara- 
haircii'i'lilii'"^'^  "f  '1«l''*y  i"  restoring  the 
liy  a  bridge,  the  evidence  disproved  it ,  and 
ISiicli  (iL'l'iy  would  have  made  defendants 
i^tv of  (ibstiucting  a  jiubiic  highway,  for  which 
,  Jght  he  indicted,  imt  tiic  plaintiH'  as  an 
fiiviiiiwl  ciml'l  maintain  no  action.  Wanl  v. 
ifiii  \\'r<ti-rn  It.  Co.,  (mill.  Hirer  otlur  (•((.•«■.•!),  13 

[b!.ii"'- 

t  road  cniuiiaiiy,  incorporated  under  the  gen- 
Jr.cts,  W(.'r(.'  held  entitled  to  sue  the  Hamilton 
ITcidutti  Itailway  Co.,  for  neglecting  to  make 
Iprniier  liiidge  over  their  railway  where  it 
fcscd  tlie  plaiiititFs'  road.  NIn-i-lfrillr  Plunk 
11,1  Cii.  V.  HaiiuUon  and  Toronto  Vi'.  Co, 
IB.GW). 


',riil"e  across  the  cut    way: — Held,  that  such  bydaw  was  not  within 


the  12  Vict.  c.  81,  s.  1!)2,  and  therefore  that  the 
notice  there  directed  to  be  given  was  not  re( luired. 
Held,  also,  that  the  consent  of  the  nnini(;i|)ality 
might  have  been  given,  under  14  k  15  Vict.  e. 
51,  8.  12,  by  resolution  as  well  as  by  bydaw. 
Semble,  that  the  indictment  should  have  been 
for  carrying  the  railway  along  tiie  street  without 
leave  of  the  inunici|ialitv.  Itiii'tna  v.  (Iraiul 
Trunk  R.  Co.,  lo  Q.  B.  121. 

The  town  council  of  (!uel]>h  passed  a  bydaw, 
enacting  that  from  the  p.issing  tlien.'of  the  (!.  T. 
W.  t'o.   might  carry  their  railway   through  the 
streets  of  the  town,    jiursuant  to   the  idan  an- 
nexed :  that  a  jiart  of  Kent  street  as  .shewn  iii 
said  plan  sliould  be  thenceforth  stopped  up  as  a 
highway,    and    might    be   appropriated    by   the 
company  :  that  another  street  named  should  be 
diverted  as  so  shewn  ;  and  that  the  by-law  should 
be  in  force  oidy  on  certain  conditions  mentioned 
in  it  :  — Held,  that  such  by-law  was  valid  under 
th(!  14  k  15  Vict.  c.  51,  s.  12,  witiiout  the  form- 
13  !  alities  rc((uired  by  12  Vict.  c.  81,  s.   102;  and 
that  the  leave  given  by  it  might  e(|ually  have 
been  given  by  resolution.     Held,    also,   that  if 
elil,  that  the  U.  W.  ]{.  Co.  wore  bound  by  j  notice  had  been  necessary  the  want  of  it  should 
jthsec.  of  K;  Vict.  c.  54,  to  maintain  in  re-  |  have  been  objected  to  without  delay,   not  after 
irtheliiidge  over  the  Desjardins  canal,  which  i  the  work  had  been  eomiileted.     In  ri-  Dmj  and 

iws  them  to  erect.     That  bridge  forms  part  1  ty  Town  Council  of  Guflji/i,  15  Q.  B.  12(5. 
1,1k.  r.ia,l  leading  into  the  plaintittV  road  :-  I      j^^  .^^  Vict.  e.  I'l  (!,  s.  1 5,  it  is  enacted,  in  sub" 


Ji  that  the  loss  of  custom  and  tolls  occasioned 
Itk  iilaiiititl's  was  not  sutticientto  enalilc  them 
Iniiiiiitain  an  action  against  defendants  for 
luiiig  siR'li  bridge  to  fall  out  of  repair.  Ihivi- 
ml  Brink  Road  Co.  v.  Onat  Wif>iti:rn  R.  Co., 
|(,i.  1).  3(i7. 

|\'k're  a  railway  company  carried  the  high 
jaortiss  and  over  their  road  by  a  bridge  : — 
IJ, umlerC.  S.  C.  c.  (Ui,  s. !(,  sub-s.  5,  sec. 
Isuli4,  that  the  company  were  bound  to  keep 
Vair  such  bridge  and  the  fence  on  each  side 
It    Van  Alkii  V.    Grand    Trunk  R.  Co.,  29 

.,  m. 


3.  Hhjhways. 

hintiff  Ijeing  possessed  of  a  lot  of  land  on 

Iwcst  side  of  St.   Mary  street,  in  the  city  of 

pilton,  rcHjuired  by  the  defendants  for  their 

ray,  suld  and  conveyed  to  them  the  north 

I  of  the  lot,  with  the  a^jpurtenances,  retain- 

Ittie  siiuth  half,  upon  which  was  erected  a 

Ting  hduse,  approached  from  Mary  street, 

|»liich  was  drained  by  Mary  street.     Defeu- 

i,  ill  (.onstructing  their  line  of  road,  inter- 

IMary  street  opposite  the  north  half  of  the 

1  purchased,  at  a  certain  depth  below  the 

«iif  such  street ;  and  in  order  to  restore  the 

kimiicatidn  thus  intersected,  erected  a  bridge 

B  their  line  of  road,  with  embankments  in 

Itteetanil  opposite  idaintiff's  close.     Upon 

iliroiight  hy  plaintiflF:— Held  that  the  de- 

its  were  authorized  by  4  Will.  IV.  c.  29, 

Itiiilothe  acts  complained  of,  and  that  sec. 

Jnot  apply.     Connors  v.  Great  Western  R. 

H'.P.  108. 

f  0.  T.  R.  Co.  was  indicted  for  nuisance,  in 
5  a  street  in  Guelph,  by  occupying  it 


stance,  that  all  highwaj-s  occupied  by  this  rail* 
way  with  the  written  assent  of  the  municipality 
within  which  they  are  situated,  shall  be  declared 
vested  in  them  to  the  extent  of  the  user  per- 
jnitted  (U-  enforced  by  the  munici[iality  ;  .and  all 
proposed  or  contemplated  streets  occupied  by  the 
company,  or  which  they  have  been  permitted  to 
occu))y  by  the  license  of  the  owner  in  fee,  and 
which  shall  not  lead  to  any  place  beyond  the 
said  railway,  shall  be  deemed  closed,  and  the 
occupation  by  the  said  railway  shall  be  law- 
ful :  —  Held,  that  defendants,  being  indicted 
for  obstructing  certain  streets  in  the  town  of 
Sarnia,  were  clearly  entitled  to  an  ac(juittal  under 
this  clause,  for  first,  as  to  the  lir.st  part  of  the 
clause,  a  written  assent  given  afterwards  by  the 
municipality  would  sutKce,  and  might  be  inferred 
from  their  letters,  in  which  tliey  asked  only  for 
pecuniary  compensation  ;  and  secondly,  these 
were  proposed  or  contemplated  streets  occupied 
by  the  company,  and  not  leading  to  any  place 
beyond  the  railway,  in  which  case  no  .''ssent  was 
required.  Held,  also,  that  the  C.  S.  U.  C.  o.  54, 
s.  333,  had  no  apidication,  for  it  could  n(  be 
said  that  these  streets,  under  the  facts  of  one 
case,  had  not  been  opened  by  rcas(ui  of  any  other 
road  being  used  in  lieu  thereof  :  that  under  16 
Vict.  c.  99,  s.  4,  and  1(5  Vict.  c.  101,  defendants 
had  clearly  a  right  to  take  possession  of  this  land 
for  their  railway,  M-ith  any  easement  thereto. 
QuKre,  whether  the  4  Will.  IV.  c.  29,  s.  9,  which 
recpiires  this  railway  company  on  intersecting 
any  highway  to  restore  it  to  its  former  state,  or 
in  a  sufficient  manner  not  to  impair  its  useful- 
ness, could  have  been  applied  to  this  case  ;  the 
streets  in  question  never  having  been  opened  or 
used,  being  covered  by  the  works  of  defendants, 
80  that  they  could  not  be  restored  without  dis- 
possessing them,  and  leading  to  no  place  beyond. 
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Seniblc,  that  at  nil  eventa  n  mandamus  would 
not,  under  the  eircunistances,  have  been  granted 
at  the  instance  of  the  municii)ality.  Under  (' 
S.  U.  G.  c.  M,  s.  313,  these  streets,  being  laid 
out  on  the  original  i)lan  made  by  the  crown  sur- 
veyor, would  be  imblic  highways,  though  not 
staked  out  upon  the  ground,  and  never  opened 
or  used.  Semble,  tliat  under  12  Vict.  c.  35,  s. 
41,  the  Indians,  or  the  government  acting  for 
them,  had  power  to  alter  and  amend  the  survey 
by  striking  out  these  streets  where  they  ran 
through  tlie  land  sold  to  defendants.  HkjIihi  v. 
Oreat  WMtcm  U.  Co.,  21  Q.  B.  555. 

Defendants,  assignees  of  a  railway  company, 
laid  down  a  doulde  track  where  there  had  been 
a  single  one  along  the  street  at  the  side  of  the 
plaintiff's  premises  : — Held,  following  Ward  v. 
(ireat  Western  W.  Co.,  13  Q.  B.  315,  that  if  the 
construction  of  this  double  track  affected  all  as 
it  did  plaintiff,  he  had  no  right  of  action,  but 
the  remedy,  if  any,  must  be  liy  indictment. 
Jhtmilkm  v.  Coiurt  H  nl.,  IG  C.  P."  205. 

Defendants  had  also  maintained  a  cutting  in 
the  street  in  front  of  plaintiff's  house,  which 
prevented  the  street  being  used  as  it  formerly 
iiau  been  : — Held,  that  if  the  plaintiff  had  been 
more  injuriously  affected  thereby  than  others, 
and  was  entitled  to  compensation  for  the  damage 
done,  redress  must  be  sought  from  the  company 
and  not  from  defendants  individually  as  exer- 
cising its  riglits  and  franchise.      Jl>. 

Where  the  plaintiff's  horse,  which  she  was 
driving  along  the  higliway,  became  frightened, 
and  the  vehicle  to  which  it  was  attached  was 
in  consecjuence  brought  into  collision  with  one  of 
the  posts  supporting  the  "signboard"  required 
by  the  statute  (C.  S.  C.  c.  G6)  to  be  erected  across 
the  highway,  and  damage  resulted  to  the  plain- 
tiff : — Held,  that  defendants  would  not  be  liable 
merely  for  putting  the  posts  in  the  highway,  as 
the  law  allows  them  so  to  do,  provided  they 
place  them  in  a  reasoiial)ly  proper  manner,  with 
a  due  regard  to  all  the  surrounding  circum- 
stances, although  the  posts  necessarily  obstruct 
the  use  of  the  road  over  the  spots  where  tney 
are  placed.  Held,  also,  that  the  posts  would  not 
necessarily  be  an  indictable  nuisance.  Held, 
also,  that  it  would  have  been  no  objection  to  the 
plaintift''s  right  to  recover,  that  the  posts  had 
been  erected  more  than  six  months  before  the 
cause  of  action  arose.  Sottln  v.  Grand  Trunk  R. 
Co.,  21  C.  P.  308. 

The  rails  of  defendants'  track  where  it  crossed 
a  highway  projected  from  eight  to  nine  inches 
above  the  level ;  and  while  the  plaintiff  with  a 
pair  of  horses  and  waggon  was  crossing  over,  an 
engine  standing  close  oy  whistled  to  give  notics 
of  the  train  starting.  This  caused  the  horses  to 
start  forward,  striking  the  waggon  against  the 
projecting  rails  and  breaking  the  whipple-tree,  in 
consequence  of  which  the  horses  ran  away  and 
one  of  them  was  injured  : — Held,  that  defen- 
dants wouhl  not  be  liable  if  the  whipple-tree 
was  broken  by  the  sudden  starting  of  the  horses 
without  reference  to  the  state  of  the  track,  for 
it  was  not  proved  that  the  blowing  of  the  whistle 
was  an  unnecessary  and  unlawful  act ;  but  that 
if  the  accident  happened  through  the  defective 
state  of  the  track  they  would  be  liable,  and  the 
case  should  have  been  left  to  the  jury,  without 
any  evidence  on  the  plaintiff's  part  to  shew  what 


the  state  of  the  highway  was  before  (liftn,],, 
railway    intersected    it.       T/ioniji.itm   y  , 
}V„sl,m  J{.  Co.,  .1  C.  P.  429. 

The  railway  crossed  a  highway,  anilintiit;,j, 
of  the  ditch  formerly  running  at  tlie  sideoi'tlll 
highway,    and  several  feet  within  tlio  limit, (. 
the  highway,  the  railway  company  tonstrm.j 
an  open  culvert  of  square  timber  aljout  livdZ!^ 
deep  and  seven  feet  wide.     The  |i!:iinti|f,  wjll 
ing  ahuig  the  road  and  crossing  the  raijw.iv  iJ 
into  this  culvert  and  was  injured :-  Hull, "tlji 
tlie  company  were  liable  ;  for  t'ltir  duty  (i'j,i 
restore  the  highway  to  its  foriuT  statu,  or  mi 
sufficient  manner  not  to  imjuiir  its  iisifiilni^i 
and  in    substituting   this  open  culvert,  wtj/ 
they  could  readily  have   covered,  f(ir  the  fnnjJ 
ditch,    they   had   unnecessarily  nmile  it  |„,j 
dangerous.      Quiore,    whetliur   tlic  c(ir|,iira!, 
were  bound  to  repair  this  part  of  the  lii);lujri 
but — Held,  that  if  so,  that  would  imt  relict  tJ 
defendants.     Fdirliunk'n  v.  Onitt  Wixtcrn  It  i.\ 
35  Q.  B.  523. 

The  second   count  alleged  that  the  [ilaintj 
owned  lands  adjoining  an  original  allowaiitcfi 
rofid  which  defendants'  railway  crossed,  ai:iltli( 
afterwards  the  municipal  council  opeiieil  tlit 
allowance,  but  defendants  obstructed  itliyiaj 
across   the   same,    without   luakin}.'  niiv  ctj 
ing,  &c.     It  was  alleged  as  special  dam.u'e,  ^ 
proved,  th<at  this  was  the  only  cuniiiuuiicatil 
between   the  plaintiff  and  the  town  line, 
the  plaintiff  was  j)recluiled  from  egress  frnmi 
residence  and  a  portion  of  his  farm  tn  the  s 
town  line,    and   was   thereby   prcveiitcil  I'i 
carrying  to  market  the  products  of  that  pnrt 
of    his  said   farm,    and  also  certain  innlwdl 
and  valuable  bark,  which  was  subseijueiitlyj 
stroyed  by  fire  and   reiulered  useless : 
that  this  was  sufficient  special  damage  m 
able  plaintiff  to   recover,  and  that  defeiula 
clearly  had  no   right   to  obstruct  the 
after  it  had  been  opened  ;  but  the  juiv  kH 
disagreed  a  new  trial  was  granted  to  eiiaUe  I 
facts  to  be  found     Brown  v.  Toroiitu  ami  Si§ 
abuj  R.  Co.,  2C  C.  P.  200. 

By  16  Vict.  c.   169,   municipalities  may  | 
by-laws  sanctioning  tlie  constructiDU  nf  lira 
railways  of  limited  length,    "under  siiilij 
strictions  iis  the  councils  may  see  lit."  .\ti 
under  this  statute,  the  corporation  of  Kin^ 
passed  a  by-law  authorizing  the  (iraiulTij 
Railway  Co.   to  construct  a  branch  line  runi 
on  and  across  certain  streets  of  the  cityw| 
waters  of  the  harbour  ;  and  articles  of  i 
inent  and  specifications    were  drawn  iipj 
agreed  upon  between  the  parties,  umler  \ 
the  company  proceeded  to  construct  their  Ld 
line.     When  the  works  were  well  advauteill 
nearly  completed  the  corporation  disciivereil| 
the  probable  effect  of  the  works  Ijeing 
out  in  the  manner  proposed,  would  he  toprrj 
a  large  body  ofstagnant  water,    which  w". 
all  likelihood  injuriously  affect  the  health o| 
city,  whereupon  they   required  the  compi 
fill  in  this  space,  or  to  desist  from  tlie  worb,! 
which  the  company  refused  to  ciimply,  a 
corporation  thereupon  filed  a  bill  to  coniii^ 
company  to  perform  the  woi-ks  aecoriliiig  t«| 
views  01  the  corporation.    At  the  hearii 
court  refused  the  relief  prayed,  and  dismiss 
bill  with  costs.     Corporation  of  the  fi/.vo'J 
aton  V.   Orand  Trunk  R.  Co.,  8  Chy.  53* 
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SeniliK  t'l'''*  ""'ler  14  &  15  Vict.  c.  51,  a  por- 

tmneiit  iliversinii  of    a  highway  may  l)c  made 

I    ,„  till!  construction   of   a    railway   whore  it 

necessary    "r    expedient.       MiiDlcijudUii    of 

f„l,.ru-yiurgh  v.  Qraml  Trunk  li.  Co.,  C  Chy. 

i- 

Where  the  evidence  as  to  the  injury  done  to 
hit'l'VV  ''.V  tl>o  manner  in  which  a  r.iilway 
cdiistruJtcd  was  conHicting,  the  court  re- 

,1  .,„  injunction,  leaving  the  parties  to  their 

1  renicily.     Ih. 

See  yiinw-iji'diljl  of  Snnila  v.  Great  Wi'Htcrn 
'Co  1"  Q-  '^-  ''''''  ]'•  ^'"^'"^  i  CnrroH  v.  Great 
f,4<mll.C>.,  UQ.  B.  192,  p.  .316.3. 

See  also  III.  6,  p.  31(50. 

4.  Farm  Cronnings, 

'  A  mandamus  was  refused  to  compel  a  railway 
Imiiauy  to  m.iko  crossings  at  a  particular  jiL-vce, 
dcr  14  &  1")  Vict.  c.  51,  a.  13.  InrcUeA»tv. 
jjfm'l  I'l-Hid- n.  Co.,  12  Q.  B.  ()75. 

iPlaintitf  owned  land  along  the  River  Thames 
iiere  tlitire  was  a  bend  or  elljf)w  in  the  stream. 
lecflnveyeil  to  defendants  the  strip  recjuired 
r  their  track,  whicli  ran  close  to  the  bank  at 
sbcml  so  .13  to  li'ave  no  passage  from  his  land 
love  to  that  bol(n     but  he  had  access  to  each 

separately  by  iliu  highway  : — Held,  that 
Keiiilauta  were  not  bound  to  provide  any  sucli 
fcase.    Carroll  v.  Great  WeMerii  R.   Co.,  14 

."(iU. 

Tie  right  to  a  bridge  or  f  i,rm  crossing  over  a 
■way  will  not  pass  by  a  parol  agreement. 
\Us.  lloitkin.%  6  C.  P.  1.38. 

1  an  action  for  breach  of  covenant  by  delay- 
ItheCimpletinn  of  a  railway  crossing,  which 
mleil  the  best  road  to  the  plaintiff's  saw 
|l;-Helil,  that  evidence  of  special  damage 
I  not  ailmissible,  none  being  alleged  in  the 
■atinn,  aud  the  plaintiff  not  having  notified 
idei.Miilants  at  the  time  of  the  fact  of  his 
(srinf!  the  loss  of  profit,  wliicli  constituted  the 
jed  damages.  Shaver  v.  Great  Western  R. 
fee.  P.  321. 

Tiere  a  railway  severs  a  farm  it  is  primil 
ktheirduty  to  construct  a  farm  crossing,  and 
wt  of  their  having  commenced  it  at  a  par- 
lir  place  and  desisted  at  the  reijuest  of  the 
k  who  forbade  them  to  cut  into  his  land, 
]  not  pievent  the  owner  from  recovering 
iges  as  for  a  continuing  breacli.  Reist  v. 
'TnmlcR.  Co.,  6  C.  P.  421. 

eG.T.R.  passed  through  plaintiff's  farm, 
mere  it  intersected  a  lane  running  from 
1  to  rear  of  the  farm,  a  cutting  was  neces- 
I  The  plaintiff  insisted  on  having  a  farm- 
Tug  miule  in  continuation  of  this  lane,  and 
IDS  of  a  raised  bridge.    Defendants  offered 
ike  it  there,  but  not  by  a  raised  briclge  ; 
they  were  proceeding  to  cut  through  the 
"is  land  on  either  side,  to  make  an  ap- 
» to  the  railway,  so  as  to  cross   upon  a 
Irten  the  plaintiff  interfered,  and  prevented 
I  from  going  on.     They  then  desisted,  and 
mingmore.    The  plaintiff  sued  them  for 
ing  a  convenient  crossing,  and  recovered 
i:7Hekl,  upon  the  authority  of  the  pre- 
Iteision,  that  the  verdict  must  stand,  for 


defendants  should  liave  gone  on  and  completed 
the  crossing,  at  least  on  their  own  land.  S.  C, 
15  Q.  B.  355. 

Semblo,  that  in  such  an  action,  being  for  a 
nonfeaa.ance,  <lefendants  could  not  plead  thu 
general  issue  by  statute,  and  give  special  mat- 
ter in  evidence.     //*. 

The  emb.ankment  of  a  railw.ay  intersected  a 
private  road  used  by  plaintilF  between  ditForent 
portions  of  his  farm,  and  the  cfimpany  had  made 
a  crossing  so  as  to  give  him  access  to  that  part 
of  his  farm  cut  off,  l)ut  he  ro(iuircd  the  crossing 
in  continuation  of  the  old  mad  directly  across 
the  track,  which  wouM  have  involved  great 
expense  and  difficulties  : — Hold,  1.  That  he  had 
not  the  right  to  prescribe  the  place  where  the 
farm  crossing  ishould  be  made.  2.  That  it  was 
defendants'  duty  without  delay  to  make  the 
necessary  crossing  at  the  most  fitting  place.  .3. 
That  the  owner  of  the  land  might  sue  eitlier  for 
not  affording  him  a  crossing  at  ;dl,  or  an  insutfi- 
cient  one,  or  for  unreasonable  delay  in  making 
it.     Burke  v.  Grand  Trunk  R.  Co. ,  6  C.  P.  484. 

To  an  action  on  a  special  .aj^reement  for  not 
maintaining  proper  crossings  tor  the  plaintiS, 
whose  lands  had  been  separated  by  the  railway, 
and  for  not  keeping  up  the  cattle  guards  and 
fences  connected  with  such  crossings,  <lefendants 
pleaded  that  the  agreement  was  executed  by 
them  for  the  benefit  of  the  jdaintiff,  his  execu- 
tors, administrators,  .and  .assigns,  for  the  time 
being  the  occupants  of  said  land,  and  thai  during 
the  whole  continuance  of  the  grievances  com- 
plained of,  one  J.  T.  and  others  were  possessed 
to  their  own  use,  and  to  the  exclusion  of  the 
plaintiff,  of  said  hand  on  each  side  of  the  rail- 
way, for  divers  terms  of  years,  under  leases 
executed  by  the  pl.aintiff  before  the  commence- 
ment of  s.aid  grievances  : — Hehl,  no  defence. 
Hwjo  V.  Great  We.stern  R.  Co.,  IG  Q.  B.  50(>. 

Under  14  &  15  Vict.  c.  51,  s.  13,  railwaj'  com- 
panies were  reijuired  to  erect  and  maintain  fences 
on  each  side  of  the  railway  with  openings,  or 
gates,  or  bars  thf;rein,  "and''  farm  crossings, 
&c.,  for  the  use  of  the  adjoining  proprietors  ; 
but  on  the  consolidation  of  this  act  in  C.  .S.  C. 
s.  66,  8.  13,  the  clause  w.as  changed  l)y  re(juiring 
the  company  to  erect  and  maintain  fences,  &c., 
"  at"  farm  crossings  : — Held,  tliat  the  substitu- 
tion of  the  word  af  in  the  Consolidated  Act  for 
the  word  and  in  the  former  act,  varied  the  liabi- 
lity of  railway  companies,  and  imposed  no  duty 
upon  defendants,  who  were  incorporated  by  31 
Vict.  c.  41,  to  make  farm  crossings.  Brown  v. 
Toronto  and  Nippkiwj  R.  Co.,  2(i  C.   P.  206. 

The  relative  rights  and  duties  of  railway  com- 
panies and  landowners  with  regard  to  the  use  of 
farm  crossings  considered.  Bender  v.  Canada 
Southern  R.  Co.,  37  Q.  B.  25. 

See  Great  We.ftern  R.  Co.  and  Vilaire,  11  C.  P. 
509,  p.  3158;  Jackson  v.  Jessop,  5  Chy.  524,  p. 
3138  ;  Wooil  v.  Hamilton  and  N'orth  Western  R. 
Co.,  25  Chy.  135,  p.  3142. 


5.  Fences. 

Under  4  Will.  IV.  c.  29,  s.  9,  the  Great  West- 
ern R.  Do.  are  bound  to  put  up  sufficient  fences 
along  their  line  of  ro.ad  while  the  work  is  in 
progress.  Bradleu  v.  Great  Western  R.  Co.,  11 
Q.  B.  220. 
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Semlil(S  that  tlic  cfrcct  o(  the  clause  is  to 
oblige  thi!  CDinpany  to  eruct  fcncus,  and  to  place 
gatos  wiicrc  their  roail  crosses  hij^hways,  un<l  to 
havi!  such  j^atcs  iiropcrly  watclicil  anil  attended  ; 
and  tliat  this  daivAe  l^\tcnds  to  all  [tarts  of  the 
road,  as  wrll  west  as  east  of  1/ondon.  Jdiininl 
V.  (,'riiil  W'liirn,  n.  Co.,  12  Q.  H.  408  ;  iVoitoii 
V.  a  rail  W'luli'ni  11.  Co.  (mul  jiri^  olfur  atxi'.s),  14 
Q.  H.  102. 

Ihit  -(,>ua're,  as  to  gates.  Nkhnlh  v.  Qrcnt 
Wi'Mirn  /.'.  Co.,  27  ^l  H.  282. 

Per  McLean,  J.  —  It  does  not  so  extend. 
L'I'Jtjwrttiir<'  V.  (/ndt  Wcntrrn  li.  Co.,  14  (,».  H. 
173. 

The  conip:\ny,  under  4  Will.  IV.  c.  20,  are 
honnil  to  fence  alon;,'  the  line  where  it  crosses 
highways,  and  arc  lialilc  for  accidents  on  default. 
McLean,  .1.,  diss.  I'liniill  v.  (Imit  Wi.tlirii  li. 
Co.,  4  ('.  1'.  ")17  ;  McDoii'dl  v.  Oirat  \l'i'.sti:ni 
It  Co.,  0  C.  P.  180. 

Per  liichanls,  .T. — The  statute  would  he  sutli- 
ciently  conii)licd  with  l)y  the  erection  of  fences 
and  gates  on  tlic  line  of  tiie  highways  across  the 
railway.     Ih. 

Defendants  l)y  tlieir  charter,  12  Vict.  c.  19f),  s. 
18,  were  lioniid  to  fence  oil' their  railway  from 
the  adjoining  lamls,  in  case  the  owners  <if  such 
lands  sliould  at  any  time  so  desire,  or  in  ease 
defendants  sliouM  tiiink  pniper  to  fence.  Wliere 
the  plaiiititl's  cow,  trespassing  on  A  's  close, 
strayed  upon  ilefendant's  raOway  adjoining, 
tlirough  a  defect  in  tlie  fence  : — Held,  that 
lilaintill' could  not  recover:  1.  Hecause  both  at 
ccuunion  l,iw  and  1)\'  the  act  the  obligation  to 
fence  Would  apply  only  as  against  the  owners 
of  the  adjoining  close  ;  and  2.  liecausc  it  was 
not  clearly  averred  eitlier  thiit  the  owner  of  the 
laiid  adjoining  liad  reipicsted  <lefendants  to  en- 
close tiieir  road  or  tiiat  thej"  had  thought  pro- 
per to  do  so.  JJolmi  V.  Ontario,  Simvoc  and 
Huron  II.  Union  Co.,  11  (,).  B.  GOO. 

The  plaintiff  owning  adjoining  lands,  verbally 
reipiested  defendants'  resident  engineer  to  erect 
a  fence,  and  as  this  was  not  done,  he  put  up  a 
slashed  fence  for  himself,  and  some  bars  in  it 
being  left  down,  his  cows  got  on  the  track  and 
were  killed  : — Held,  1.  Tliat  the  recpiest  was 
sufficient.  2.  That  what  the  plaintitt'  had  done 
couhl  not  dispense  with  the  duty  imposed  upon 
the  company,  or  atfect  his  right  to  compensation. 
U'il.'ioii  V.  Ontario,  >Simcoi.'  and  Huron  Ji.  Co.,  12 
Q.  B.  4G3. 

Declaration,  that  the  plaintiff's  horses  were 
lawfully  upon  certain  land  belonging  to  one  M., 
out  of  which  defendants  had  taken  a  strip  for 
their  road  :  that  the  proprietor  of  said  lands 
desired  them  to  fence  off  the  land  so  taken  from 
his  land,  yet  d<;feudants  neglected  to  do  so,  by 
means  whereof  the  plaintiff 's  horses,  then  being 
upon  said  land,  escaped  therefrom  on  to  the 
railway,  and  were  killed  by  the  train  : — Held, 
declaration  bad,  as  it>was  not  averred  tjiat  the 
horses  were  on  the  land  with  the  consent  of  the 
owner.  Upon  the  trial  it  appeared  that  M.'s 
land  was  altogether  unenclosed,  but  that  they 
were  there  by  M.  's  consent,  the  plaintiflf  having 
agreed  to  pay  her  a  small  sum  for  their  pastur- 
ing : — Held,  that  the  company  were  not  liable. 
Aui/r-rv.  Ontario,  Sinicoe  and  Huron  li.  Co.,  16 
Q.  B.  92. 


A  notice  to  fence,  given  by  letter  writUnW 
M.'s  son,  who  acted  for  her  in  such  iiifittir,  {, 
the  superintendent  of  the  company— |[il.l, .  .i 
cient.     /'*. 

Two  of  the  jilaintiir's  horses  liavim;  l\  .,,  i 
means  got  on  tlie  defendants'  track,  wii.'.  i,»" 
hv  a  loconu)tive,  tor  winch  the  i>laiiitin  hniijuu  I 
Ins  action  :— Held,  that  tlie  horses  were  wriinir!J 
fully  tiiere  as  against  defendants,  and  tint  {kj 
facts  stated  afforded  no  sulliciijut  prcmf  i,f  in,);  f 
gence.  Held,  also,  that  such  action,  iii|,l,.|.*].ij 
Vict.  c.  l()(i,  ss.  20,47,  must  lie  hriiii^^ht  w;[i,ij| 
six  months.  Aii'ii  r  v.  Ontario,  'S'/wc.k  ,/«.'//„., I 
J{.  Co.,  !»('.  P.  I(i4.  ■ 

The  preamble  to  20  Vict.  e.  14.S,  whuh  n|i,ia],| 
sec.  18  of  12  Vict.  c.  !!)(!,  under  whicli  theLijJ 
three  cases  were  decidi.'d,  ami  applies  t.  tlm 
company  the  clauses  of  tiie  "  li.iilway  Act'  witi 
respect  to  fences,  has  not  the  ell'ect  of  oxtiinlim 
their  liability  beyond  tliat  of  otlier  cipiii|),iim 
subject  to  the  same  provisions.  Wilxnn  v.  jy 
Xort/ii'rn  K.  Co.  of  Canada,  28  Q.  I!,  ^74. 

The  (i.  W.  P.  crosses  a  higliway  011  ,1  ] 
and  one  of  their  trairi;,  going  at  its  'isnal  ratej 
speed  killed  two  cows,  which  were  passiniMloni 
the  highway  at  their  usual  pace  Init  without  i 
attendant.  Their  owner  sued  the  cuuiian]! 
fimnding  his  claim  to  dam.'iges  solely  un  tU 
ground  of  their  ncLdctin  not  slaekeninj.',siitc,l 
the  crossing.  It  appeareil  in  eviiluiici:  tliattJ 
track  w.is  not  fenced: — Held,  ].  Tli;itiitl 
company  were  bound  to  ft.'nce  in  the  rnnj  wiiJ 
the  accident  occurred,  it  was  by  tlieir  il<.i':iiiltti 
cows  got  u])oii  the  track,  and  tlierufnic  tbl 
could  not  object  that  the  cows  were  iKit  ItnJ 
on  the  highway.  2.  Tiiat  if  the  company ii 
not  bound  to  fence,  still  they  were  guim 
negligence  as  charged,  ami  therefore  as  agaJ 
them  the  cows  were  legally  there.  Hiiimll 
Great  Western  H.  Co.  12  Q.  B.  408. 

The   declaration  averred  tliat  it  was  ilefj 
dants'  duty  to   keep  up  suHieient  fena.s  alf 
their  line,  and  th:it  by  the  neglect  <if  sikli 
the  plaintifl"s  mare,  which  was  lawl'iilly  deJ 
turing  on  the  adjoining  land,  got  upon  tlict™ 
and  was  killed.     It  was  proved  tliat  tlic  1 
had  escaped  from  another  farm,  and  wa? 
passing  on  the  lot  from  whieli  she  got  ii)]«n| 
railway  : — Held,  that  the  plaintilF  couMiiotl 
cover;  defendants  being  bound  to  fenof  iiiilj 
•against  the  owner  of  the  adjoining  laml: 
V.  Great  Western  li.  Co.,  12  Q.  B.  427. 

The  declaration  charged  that  defeiiilaiits  i 
making  tlieir  railway  through  plaintiff's  cl 
and  fencing  off  said  close  from  tlieir  line,] 
that  they  ought  to  have  ke])t  \\\)  the  [ilainj 
fences,  &c.  ;  yet  they  thi'ew  down  tlie  plaiul 
fences  between  the  said  close  and  tlii;  rail| 
and  permitteil  them  to  remain  piiKstrate  I'oj 
unreasonable  time,  &c. ,  so  that  cattle  gut  ii 
destroyed   the   plaintiff's   cropis.     It  app* 
that   the  injury  must  have  been  occasiioia 
the  first  breaking  down  the  fences  f»r  tii^ 
pose  of  entry,  (which  was  authorized  liy  1 
Vict,  c,  117,  s.  11,)  and  before  a  re.TsoiKili 
had  expired  for  fencing  in  the  line  (asilefenl 
were  bound  to  do  under  the  IStli  sec.) 
therefore,  that  no  action  would  lie,  butjiU 
must  proceed  by  arbitration  under  sec.  3. 1 
ledije  V.  Woodntock  and  Lake  Erin  Ji.  nndlK 
Bunjeas  v.  The  same  Defendants,  12  Q.  B.  I 
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VKilaratiiiii  that  idiiiiitifT's  steura,  ])mw  law-  ]      Di'divratidii,  fur  i.cjjli'ctiiij,'  tn  foiu'c,  wlicri'liv 

11  ^lii  tin' i'i"l'^*'"y' M"^  "1""' '^''f^'"'^""**'   rail- 1  iilaiiititr.s  liorHis  ami  rolts  ntayi'il  on   tin:  track 

•  ,'l'    „,,|,  ,U  tVct  iif  foiiocH,  ami  wcro  injured.  [  an<l  wore  killud,  fn\     I'li'a,  that  tlic  railway  wait 


fnU.v 

»;.,  timttlif  stocrs  weni  unlawfully  deimstur- 
|W„iiI.inil  ndjoiniuK  the  railway,  helouKing  to 

l«lio 

t'!,.l7rnintliL'Haiii  lands  uixm  tlio  dufendants' '  and  out  of  ri')iair,  iiy  moiiiis  v  liiroof,   &c 
fitrajtii  ""'".  ,    ,    '..  ii.     _.;i 1  i  .1,, „,„.     II. .1.1    »i,,.t  n ,.» 1, 


onstnu'tod  on  tho  iilaintitl's  farm  on  a  Icvi-l, 

^^ ^  ^  ^        and  j^atoways  jmt  in  tho  fcni't'  for  his  convo- 

I'l;  will)  lia'd   not  f,'ivon  license   for  the  said  [  nienee,  whiiOi  it  w.is  his  duty  to  kee|)  closed  ami 
,J  tn  ''^  tiiere  ;  and    that   the    Haid   steers  ;  fastened,  Imt  that  lie  allowed  them  to  p't  ojieti 


|]jiuii<  a'lj"i"'"-'  ••">'Ml"'"'^'"  "".^''^ 


and  ■  demurrer     Mi'lil,  that  the  aece]itan(c  ani 
L'fault  '  ^'ates  liy  the  |iluiiititr  was  a  waiver  of  t 


railway, 
iCi'r/^n^i.w  were  injured,  with.ait  any  default 'i,'atei  ,.      ,  ,  ,,    ,    ,. 

f  HViiilaiitH  :•  -Hehl,    huil,  on  demurrer  ;  the  '  innio.sed  uiion  detendants  to  fence  their  line,  and 


Oil 

use  of 
le  iluty 


ll*ln^' 


i;to. 


■.niRlit.t  that  tlie  steers  was  lawfully  on  tlie  that  having  once  accepted  tin;  fence  in  tha% 
Irhwav  aii'l  escaped  thence  on  the  track,  not  state  it  was  not  ilefendants'  duty  to  use  cxtni- 
HiiLMrfpit'l.     McJJ'iiirll  V.    (Iridt    MV,v/(/'/(   /,'.    ordinary   means  to   prevent  ac<!ideiit  : --  Melil, 

'  also,  that  an  agreement  to  acceiit  and  see  to 
j,'atea  on  the  plaiiititl's  farm,  in  place  of  fences, 
IS  not  an  agreement  in  relation  to  land  within 
the  Statute  of  Frauds.  (!r<it/  ll'r. ■</(/•//  A'.  Co., 
ill l'( nihuit-i,  Aji}!! Kiiiil^,  mill  Vilii'irr,  jiliiiiiUll', 
J(i.y<iiiiiliii/,  lit',  r.  oO!). 

The  Orand  Trunk    Kailway  nnd  the  AVeston 


(jj^^^ngiiiiist  a  railway  company  for  running 
fcvfr  anil  k-  'i"fc'  I'laiutitl's  mare.  The  lirst 
[iniiit  allt^'t'd  that  the  mare  was  in  the  close  of 
fcne^V.  liy  liix  have,  and  that  defendants  neg- 
Ktid  to  Icnee  along  their  line,  wherehy  the 
hare  rtiaveil   upon  the  railway.      Defcmlanta 


Lm  tlmtAV.  wasnotiiosscs.sedof  theclose  ;  I  l'lii"'<  Hoad  crossed  the   plaiiititf'.s  land   m it  far 
lithat  the  mare  was  not  there  l.y  his  leave  :—  .  |Hii"'t  on^^paraUel  lines.^   The   railway  eonipany, 

1(1  that  is.sius  upon  these  pleas  were  material    ''' ~    ' ''' ^ 

imassary  to  he  proved,     (.'uiiiiors  v.   On  at 


^\,t,nill.<<';  i:<l>».  15.401. 

,>iiil)-scc.s.  1  anil  2  of  15  &  15  A'ict.  c.  51,  s.  13, 

ire  (listiiut  provisions,    pas.sed   with    different 

liiei'ts.    The  liist  is  to  compel  the  company  to 

Intb  ill  tlii'ir  track,  so  that  cattle  may  not  get 

knit  am!  he  injured  by  the  trains  ;  non-com- 

liaiire  reiidois  them  liahle  for  any  such  injury, 

£t  this  clause  does  not  ajiply  until  the  railway 

linust'.    The  second  is  to  provide  for  the  sepa- 

Itimi,  lint  (inly  of  the  track,  hut  of  all  lands 

itn  h.v  the  company  from  the  lands  of  ivdja- 

Hit  iiiiiiirietiiis,    so   that  the   latter  may  not 

ksiilii^'i-'t  to  trcpasses  by  cattle  escainng  from 

|e  inmiiany's    lands;    this   clause   may  apply 

Ijif  tho   railway   is   in   operation,    but    not 


it  was  alleged,  found  it  nects.-^aiy  to  change  tho 
course  of  a  stream  over  which  the  road  com- 
pany hail  built  a  bridgi;,  to  which  the  latter 
consentc<l,  on  the  railway  company  agreeing  to 
make  and  maintain  a  bridge  for  them  over  tho 
new  channel  :-Held,  that  such  agreement  could 
not  impose  upon  defendants  any  obligation  to 
fence  at  this  latter  briilge,  or  make  them  liable 
to  the  jilaintill's  for  omitting  to  d<i  so.  The 
plaintiffs  also  sued  defendants  for  neghctiiig  to 
fence  in  their  own  railway  :  Held,  tliat  though 
only  lessees  of  the  land,  they  were  "proprie- 
tors" within  the  reasonable  construction  of 
"The  Railway  Act,"  and  might  recover  for 
damage  done  to  them.  Jlritivii  i.t  al.  v.  (I'rand 
Trunk  li.  Co.,  24 (^  B.  ,S50. 

The  obligation  to  maintain  fences  on  each  side 


ill  six  moiitlis  after  the  company  liave  taken  '  "f  t'"^"'  ti-ick,  involves  the  duty  of  a  continuous 


lanii,  anil  lieen  rciiuested  to  fence  it.  AVhere, 
kretmo,  a  declaration  charged  that  defendants 
jilt tlwir  railway  over  the  plaintiff's  land,  but 
gkteil  tu  fence  as  directed  Ijy  sub-s.  1,  -where- 
Itattlcliroke  in  and  destroyed  his  crops,  bnt 
(was  lint  averred  that  the  plaintiff  had  re- 
tstcil  them  to  fence,  nor  that  the  six  months 
ilcla\is('(l :— Held,  that  no  cause  of  action  was 
Iwii,  fur  the  injury  was  one  'within  sub-s. 
liuil  tliisc  averments  were  essential.  Elliott 
\B'iMo  ami  Lake  Huron  H.   Co.,  16  Q.  B. 

lie  declaration  is  this  case  was  the  same  as  in 
kaliove  ca.9e,  but  charged,  as  additional  dam- 
I  resulting  from  the  same  breach  of  duty, 
liy  re.ison  thereof  a  steer  and  heifer  of  the 
liitiff  gnt  upon  the  railway,  and  were  killed 
Ml  engine  of  the  defendants  running  thereon: 
^eW,  nad.  Firi/unou  v.  Buffalo  and  Lake 
f'lxll.Co.  ICQ.'B.  296. 

le  I'laintiff  owning  land  adjacent  to  the  rail- 
f,  I'tnnittod  one  D.,  a  servant  of  the  company 
i  flithia  their  fences,  to  cultivate  a  small 
1  free  of  rent.  D.  made  a  gate  in  the  rail- 
'  to  give  him  access  to  this  land,  and 
I  plaintiff's  horses  passed  through  it  to  the 
land  were  killed  : — Held,  that  the  plaintiff 
I  mliicicntly  in  possession  of  the  close  from 
the  horses  escaped  to  entitle  him  to 
k  Hemlvrson  v.  Grand  Trunk  Jt.  Co.,  20 


watchful  inspection,  and  the  company  must  take 
notice  of  its  state  at  all  times  : — Held,  there- 
fore, in  an  action  by  an  adjoining  proprietor,  for 
injury  to  his  horses  getting  upon  the  track 
through  defect  of  fences,  that  it  was  a  misdirec- 
tion to  tell  the  jury,  that  if  the  fence  became 
out  of  repair,  and  before  the  plaintiff  notified 
the  defendants,  or  before  a  reasonable  time  for 
defendants  to  repair  it  had  elapsed,  the  horses 
got  through,  defendants  would  not  be  liable. 
Quiere,  as  to  the  liability  if  the  fence,  being 
sufficient,  had  been  prostrated  by  an  extraor- 
dinary tempest  and  rejjaircd  without  unneces- 
sary delay.  Stuihr  v.  Buif'alo  ami  Lake  Huron 
R.  Co.,  25  Q.  B.  160. 

AVhere,  in  the  inducement  of  the  declaration, 
for  neglect  to  fence,  it  was  alleged  that  ilefen- 
dants were  proprietors  of  the  railway,  not  saying 
at  the  time  ()f  the  negligence  complained  of  : — 
Held,  that  under  a  plea  of  not  guilty,  defendantB 
might  shew  that  at  such  time  it  was  not  their 
property.  Van  Natter  v.  Buffalo  and  Lake 
Huron  B.  Co.,  27  Q.  B.  581. 

The  plaintiff,  by  permission  of  one  H.,  put  his 
cattle  into  a  jjasture  field  of  H.  adjoining  defen- 
dants' raihvay,  and  the  evidence  went  to  shew 
that  they  escaped  thence  into  an  adjoining  field 
occupied  by  one  J.,  and  thence  on  to  the  track, 
where  they  were  killed  by  a  train  passing.  The 
plaintiff  sued,  alleging  that  the  hoi-ses  escaped 
from  the  field  where  tney  were  pasturing  by  rea- 
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noli  iif  ili'fi'ctH  i>i  till'  iiiilwiiy  ft'iiccM  :  Ilrlil,  tliiit 
lie  ((iiild  lint  rt'i'iivcr,  tnr  tlii'  Ihuxch  \\<ir  Hut  ill 
tlit^  tii'ld  t'niiii  w  liirli  tlii'V ''"I'liln '1  l>y  tlif  owiu'I-'h 
|K)riiii»tNi(iii.  I) /7,i(//(  V.  I'/ii  Aiiii/iini  It.  Cn.  itj' 
<;i,i<ii/<i,  'M  ().  II.  L'71. 

'Vhv  I'liniidii  ( 'iiiii|iiiiiy  nwiitil  Iiiiiil  in  tlu^towii 
of  (iiiiici'icli  tliiciii^li  NNliic'li  ilctVnilaiitH'  niiluay 
ran,  luni  mi  \n  hirh,  Ixiii^'  an  (i|iiii  ((iiiiiikiii,  tlui 
cattle  III'  iii'iHiiiiH  living'  in  tlic  ti<«  n  had  fur  thirty 
or  forty  yearn  luen  aiciii-tuniid  to  |ia«ture,  thuiij^li 
withiiiit  any  e.x|ir('rtM  |ieiinih>niun.  'I'he  iilaiiitillH 
^'(iw  lia\  il'g  escii|ped  Irulii  thin  land  un  tu  the  tail- 
way,  dwiiij,'  tu  the  wiint  ul'  I'eiiceH,  and  liecli 
killed  liy  a  tiiiin  :  Meld,  that  he  eunld  nut  re- 
cover, fur  an  a^jaiiiMt  h  'i  t!ie  deleiidantH  were  nut 
biiuiiil  tu  feiiee.  Mi,,ilii.sli  v.  (Intiiil  'I'runk  It. 
Co.,  30  g.  It.  001. 

If.,  the  uwiier  of  liiiid  eruHsed  liy  defeiidalitH' 
railway,  let  tu  (1.,  under  a  verhal  lease  fur  three 
yeaiH,  a  eeitaiii  iiiece  uf  it.  .At  the  jilaee  where 
the  aeeideiit  haiiiieiied  there  wan  no  fence  along 
the  railway,  hut  defeiidantH  had  erected  in  lieu 
tliereuf,  at  the  exprewH  wiwh  uf  the  uwner,  liy 
wliuiii  it  wiiH  euiiHidernl  Hutlieieiit,  a  fence  at 
right  angles  to  the  railway,  tu  a  jiund  ahuiit  two 
feet  distniit,  aeroMM  which  the  owner  had  lilanted 
ft  ruw  uf  willows,  with  which  he  ohjeetcil  that  a 
fence  would  interfere.  It  aiijiearcd  that  (i.  had 
received  the  iihiintiU'H  horse  tu  jiastuie,  and  uii 
ftccount  of  the  water  in  the  )»in(l  lieing  1"W,  the 
Lorse  got  out  of  the  pasture  field  round  the  fence, 
and  thence  acruss  the  snuill  strii)  lietween  the 
pond  and  the  raihvay  on  to  tilt  track,  where  it 
was  injured  ;  Held,  that  tlu!  fence  having  lieen 
Imilt  as  it  was  at  tlie  e.\iiiess  wish  uf  the  uwner, 
by  whom  it  was  considered  siillicient,  and  who 
in  fact  uhjectetl  tu  one  along  the  line  of  the  rail- 
way, the  iilailititr  claiming  through  him  could 
not  recover,  ('liii/liiii  v.  (irml  WvMirn  It.  Co., 
23  V.  1'.  137. 

M.,  the  owner  uf  land  adjoining  a  railway, 
took  down  the  fence  sejiarating  it  from  the  track, 
with  the  assent  of  the  railway  eumjiany,  in  order 
to  suiijily  them  with  wood  cut  upon  the  land. 
He  then  sold  the  land  to  one  (.'.,  stipulating  that 
he  should  retain  one  or  two  acres  on  which  this 
Wood  was  piled.  ('.  afterwards  leased  the  east 
half  of  the  land  to  the  jilKintiti',  containing  part 
of  the  land  retained  hy  M.,  and  C  allowed  the 
i)laiiititt''s  cattle  to  run  on  the  west  half,  there 
being  no  line  fence  between  the  two  halves.  The 
plaiiititl's  cattle  escaped  from  this  west  half  on 
to  the  railway  where  the  fence  had  been  removed 
by  M.,  and  were  killed  : — Held,  that  the  plaintiti' 
could  not  recover,  for  the  facts  shewed  a  license 
by  implication  from  O.  to  leave  the  fence  as  it 
was,  and  the  plaintift',  .as  C. 's  licensee,  could  have 
no  better  right  than  C.  Held,  also,  that  as  the 
fence  was  originally  removed  with  the  assent  of 
the  parties  interested  in  it,  the  defendants  could 
not  be  liable  without  a  notice  to  erect  it  from 
some  one  duly  authorized,  of  which  there  was  no 
evidence.  Kilmer  v.  O'lritt  Wcttern  R.  Co.,  35 
Q.  B.  595. 

The  plaintiff's  horse  liaving  a  right  to  pasture 
in  a  pasture  lield  belonging  to  one  M.,  escaped 
into  a  pea  Held  adjoining,  also  owned  by  M., 
owing  to  a  defect  in  the  fence  dividing  the  two 
fields,  and  from  the  pea  field  he  got  on  to  defen- 
dants' track  adjoining  it,  by  reason  of  the  insuffi- 
ciency of  defendants  fence,  and  was  killed  : — 
Held,  that  defendants  were  liable,  for  the  horse 


was  not  wrongfully  in  the  pea  liiM  mn  ri;.  j 
.M,,  huviiig  gut   there  uuiiig   tu  \\.\  ,|,.|,  . 
fence  ;  and  it  tluiefoie  was  not  wroimfuH^  )i,,, 
as  regarded  defendants,  who  were  Iii.iiimI  Im.i  , 
as  against  M.     The  word  "  cattle"  in  i.  s  i 
(^  (i(»,   H.    13,   aiijilics   to   horses.     .1/c. I /;,;,„  ,- 
h'rnii,/  Tniiik-  It.  Co.,  3H  q.  II.  41(1.  '' 

Ah  to  tln^  neglect  tu  fence,  defciiilaiitu  {iliiulnll 
nut  guilty   by   statute,  ('.   S.   < '.  c.  i;ii,  y|,.,.,(fj 
iiig  sec.  H3,  aiiiung  others,  but  at  tlic  tnitl  |||»| 
raiseil  no  onestioii    uiiiler   that  il.iUHr  uh  t"  tlij 
plaintiti  'h  damages  being  eoiiliiicd  to  mix  iii'  ntkLl 
and  it  was  not  shew  n  clearly  how  nuuh  ,  >  i),, 
damage  accrued  lu^yoiid  that  time.     It  h(i||,bI| 
probable,  however,  that  only  eiglit  i.r  t.ii  w.ilj 
would  be  excliidetl  if  the  clar.sc  apiijinl,  a 
court  refused  to  interfere  on  this  giniinil.  (iu,.f 
whether    the    clause  would    apply,   tlii.'-  Ininj 
an  act  of  oinissioii.     (jiucre,  also,  hh  ti>  tin  i 
bility  of  defendants  for  acts  of  tluir  iniitnuti, 
hut  this  point  was  not  determiiicil,  us  tiav  «( 
bound  by  (',  S.  l'.  ('.  c.  (id,   s.    I'.l,  t(i  fina  , 
reiiuest,   and  a  reuuest  w.is  proviil.     }tM\ 
Ciiiiiiilii  Soiilliiiii   It.  Co.,  40  (,>.  It.  ;VS'l, 

See  Ifcnuilt  v.  Convl,  24  Q.  It.  ;18,  p.  Kl 
Whitk-hr  v.  (Iriot  Wtnlirii  It.  Co.,  ISC,  I' 
p,  31()8. 


m 


IL 


lawfully  upon  said  highway  ;  that  tliu  om 
sioners  dill  not  approve  of  cattlc-giianls ;  t; 


0.  (I'a/i'M  (Dill  CitUli  (liiimh. 

First  count :  That  defendants'  riiihvaj'  ith' 
on  a  level  a  certain  highway  :  that  it  was  llJ 
duty  to  have  gates  at  such  crossings  uiuadisil 
of  the  railway,  or  cattle  guards  iusteaii,  iirnvjiil 
that  the  board  of  railway  comnii.-'siiiiicrA  slingl 
approve  thereof,  and  also  to  use  due  Lant'ipi 
vent  injury  by  the  railway  to  peismis  ainl  aitf 
npi 
id 
nevertheless    defendants,    not    riganliiij;  thi 
duty,  did  not  erect  gatrs  ;  anil  for  want  ni  i 
gates  an  ox  of  the  pl.iintill',  law  fully  u]!"!!  s 
highway,  while  the  train  was  Hearing  tLuitol 
ing,  by  the  negligence  uf  defemlaiit.i  ainl  ti 
servants  was  run  against  and  kilkil.   Tliu  »ta 
count  was  founded  entirely  upon  alkgiil  iicl 
gcnce  of  defendants  in  the  mauagciiunt  of  tl| 
train.     Plea:  not  guilty.    It  appuaiiil  tiiat] 
titt's  land  did  not  join  the  railway,  and  tliati 
highway  was  unenclosed  on  either  siilt,  sd 
the  want  of  gates  could  not  have  in'casidiitiij 
accident.     The  jury  found  that  ikfiiulaiilsl 
not  byen  guilty  of  negligence,  awl  gave  a  vtrf 
in  toei.   favour  on  the  second  count,  Imtiij-ij 
tli'-.a  :n    the  first  count :— Held,  that  tlit  ( 
count  d.'jclosed  a  sufHcient  cause  of  acticii  i 
ve-.  iicl,  whether  defendants  were  IhiiiihI  tu 
galct-   or   not ;    but  that,  as    dcfeiulaiits 
acquitted  of  negligence,  the  verdict  coiilil  lul 
warranted.    Jack  v.  Ontario,  i>imm;wiil  11^ 
It  Co.,  14  Q.  B.  328. 

Declaration  charging  defendants  with  nej 
in  maintaining  cattle  guards,  by  iiicaiis  wl» 
the  plaintiflf's  ox,  lawfully  being  on  the  I 
way,  got  upon  the  railway  and  was  killcilJ 
appeared  that  there  were  "o  cattle  guanisJ 
that  the  ox  got  on  the  track  from  the  high| 
— Held,   that  in  the  absence  of  cattle  j 
defendants,  under  14  &  15  Vict.  c.  51,  i 
were  liable,  without  reference  to  wliethertl 
was  lawfully  on  the  highway  or  not.   ^1 
Buffalo  and  Lake  Huron  It.  Co.,  ICQ. B.I 


Till.,  jiiaiiitiir  on  a  il 
l|iitlit.  railuiiy  st  .lion 
|«.iy  until  lie  iiiiue   to 

||i('ii  tiiriii'il  to  the  left 
kli  til  till'  Htation,  w 

gjnl,  uliii'li  was  with 
\\\.  .'iini  uuH  injured  ; 
RvviT,  for  iiHMiimiiig  ( 
le  Inglmiiy  liy  the  en 
^wiii  iiii  Hay  tile  eniiH 
milti'ii  fpiiii  tile  plaiiii 
M.ilk  ailing  tile  trac 
|eiiril  u'itliiiiit  such  (.|i, 
iHniiiil  Trunk  It,  Co., 

Xkvdriitl  WiHtirn  J{ 
\  \i  3I5S. 

I"  A;ir'iiiinit.i  for  Cmif 

liti'laratinii  ;    that   tin 
i|iiiti'  the  li,illastiiig  ( 
Kiiiil.nitii'  lailuay,  am! 

>  ami  hiiilge  aliutlnc 
lit" 'III  the  gr.'iiliiig  in; 
uplitiil  licfiirc  the  1st  i 
ltlifii.iii|iaiiy  shuiild 
iii.iMthly  citiiiiates  of  t 
|Jaiiitil!s  I'oimiienced  a 
k  tliu  Hiiili,  liiit  defeiii 
(till  anil  ili.scli;irgi.,l  thei 
It  .■igrirnii'iit  it  was  pr 
irla'iitill'd  had  lea.sedsaii 
|t<  k  kasc  licaring  even 
"  Ml  Hhich  it  was  j,r, 
'f  I'.xiiciiilcd  by  dofi 
Ml  111  the  mad  before 
lile,  .-iiiil  Mhcreas  defeiii 
,  llie  I'.'iO.dOO,  it  was  tl 
||'l.""tlfl.s  shoiild  u.„|.k  t 
"I'll'T  the  use  of  it,  a,,, 
'«»  Mrnings  on  the  con 
lilt  so  ixpcnilcd  to  be  t 
Wli  that  the  lea.se  son, 
■wiKiso  of  enahling  tli, 
;;iil,  ■■iiiil  raising  thereby 
«J.int8  to  pay  tliem  for  t 
'  I  iiiio  l,y  tlicin  ;  and  t 
¥'  "I'-y  li.i.l  the  free  n 

t««ork,  asthcylawfu 
J'lnrer,  ,,  «.  bad,  the 
^mifiit.  Tilt,  ,t  a  I  V  /' 
hmrtonlt.  Co.,  J 7  Q.  j: 

%ute  arose  between  tin 
'icwiioration  of  the  tow 
Nmction  of  a  branch  li 

j«s  agreed  by  both  p.^ 
Kfe^'to, which  was  f.e 
'^  '''^■"u.  session,  shoi, 
JifTorencca  connected  w 

H.ya..ist  the  company 
[^^     itnitorawardeiltl 
^1"!  agreement  by  the  c< 

ten  '^'^  ^"-"- 

shoiiM  be  procured  by 

*lw.s  so  procured,  butt 
««co,.tructe,l..    that  t 

■•ta^e  such  agreement 
I    anil  ,f  not  i.erforme 

Pe  then  awarded  as  como 
Nance  of  the  said  " 
ponofthesaiclclalS 


■'!i  !i 


■  ^^f^n^^imiumftmam 


mi 


•<Ar..VVAV,SANDH,v,MVAVeoMrAX„,, 


Tlio|.laintiir..iia  .lurk  iiiuht.  iiit..n.Ii.w,  ♦ 

„  lifitil  he  raino   to  tho   r,iilwT  ^      ■      '"«''• 


vktn 


„.uh,,.iova.  With;;;  •;,:;,';;::, '^tS 
H.Ki-a,i,tiu.'^..tt^±.  rr"'!!"^"'"" 


.   V.        IIIIII  , 
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:  l""'y  hIi.miIiI  |„u.  .,,  j|,„ 

l""'y:  u.,.l  Hhnnl,!  Ctl,,'  uT':  "■'""""■-"- 

.^•"^"t-i  out.  una  „  ,  .(I     r'"'''"''''''  '""'  ''^•"" 

<'«-••    :  that  th..  .liivi     ,■:'''   ';':'""  "■■■"•  "''••"- 

'"tt'T  .l.,t    <,l,j,.i.(i„,,,,|.|       .       >">th<„-Uv,[,     ,111,1     tho 

■-  "gn....,i  f.  I  w'""-'  it  wj  t„  Im.  ,.,'"'  '""I"',"^'  t..  Ntato  to 
:••""  l...rti„n  of  |'"""NMt  auanl..,!,  if  T ':','""  !'"\'  ""  »"  tho 
n.ctHtoi.conl-  '<";  -Mil.!  c.|,ti,i,  n',i,,  ;,':'!'''■•'•  '  "^  ^•"■■p"r«- 
7-t.tm  j,oii,t,s,     l'<"I   c..xi,.,„l..,l    ,„    „      ;  ,!^        ';'.Vn.i,l  «li,..t  they 


.  ,1     1    ,  '■'""•  »'l'l  Moil 

teiiMl  Hitliimt  NiKJi   fiUToachiiiciit 
iUmmlTnnik  il.  Co.,  ;)7  (^,.   u_  4Jj_ 


w,  A.jn,mn,U  for  C,m.ln,rl!„n  „f  I{„il,r„„,, 
|PecI,imtioii  :   that   th«    nljiiiifliru 

■»i.Mo  th..  i,nii,iHtii.g  of !;  ;s,"::  "^"•:','"'  t.. 

|f,*lai.t,-  railway   an,  1  to  conNtnioc  „, 
rt.  an.l    ,n,l«.  al,iiti„.,ntM  at  orrt,  i 
lie  L'lailiiiir  11.,, „         ' 


y[nii,,.f,,r.  th.lt  .,;",^^^^^^^^^ 

■'KlH'c liaiiy  «lioiil,l  f„i,,is      .•^'     ^'"'  I"'' 

H."'"tl.ly  cstiiMatoH  of  the  el,. .r     '"i"'.''^' 

f..ia.hiisw,a„e.itheii;:"^^,:,::S'ly- 


t'--2t;s'!:r?i,:!;'?''';'''"--'traetf,.r 

V"'"I'l..'tc,l  a.1,1  i,    ,..    ,;     ';,"'•.  ^* '"'•''  was  to  1,0 
t..f./aM,iai-y,  InI.^',/^'!"'^  "';''!•'•'•>' tho 


^:s£it:::ii;!:;\S;iS^*''rT^''N''^'"'^^ 

It.  I'V  lea...  I,c.a,.ii,^,  even  .1     e     ?th  t",'  t''"    V'  '•••■'■^''  ••'■;;„,";;,=  i""'  /"  '"^  I""''  '"<•  partly 
"iHcl.  it  ua«  ,,rnv;.,'.''lV'."'^.."«''"'-Nlol..,.,ti,,vs  ,,",',,"""'•'•  l''V-t'.y  '■"  l-.i.l.s.r 

.'"l';"'..V.  .'.1,1  partly  i„  .„,,r. 


i' f  tlie  ,„a,l  liof,;"  the  If'"'' ?'''■■  ^'•""- 

i  (•■^irnii.gH  .m  the  c.m„.I,.«;...   A'l'^"  '  * "^ 


l™"nn.r,  plea     ..f.f  tj lo  ?  ""«''*  •--"'-'^•'. 

Lient.  'yv,..,.;::^:  v  ■/>  f ^?r"^•'^•"'^' 
Fjiute  ar.isc  between  +)u.  \r    ..i. 
K™r,,.,rati.,n  ot  the  tmnw.f  p'™  ^^  <^'"- 
htmctioii  of  ,1  branch    ,/•  .  ■'"iT"'''  "^  *'» 


!'S-.4,    they    ,„a,Ie    a  .|,.e,l      f';, ',■""'  i"  •■^"K'<*<t, 

.,  - Hiioiii.i  eM.,.,wl  *r  r  "'"■ '-■■'^•I't'TM,  an.l. I    „  '         ^'."•il'"'*'ti..n   with 

|l«»  farningH  .m  the  cmpletio    th).  ."^   "««i«-'ee.      Af  .      d  :  ?■'''  "I'l"'!!!!..!  the  olfieial 

BW:  that  the  lease  so  ,„a,le  was  f^!,  f         ""    *'"-''''''"''*<  'il^il  a  hill        f'l.       '^"■'"fe'"<'i'-'ui,l  the  a.,„. 

p"'tva,i.l  for  nd,sh'i„,i,  r  ''f  "","■'"'•■'•/'"•  «''^"t  of 
l-'wcf;  the  rule  f  tj"  '  "^  l^K'-'tiffs  was  .^I- 
""t  fleoree  the'  e  ,  ":  !!,;^  '"^'"«  tl'-'^t  it  will 
which  the  court  ii  n.    i  ,l"-l'*'"""i''»'ico  of  works 

knttheiiiiisess  ,n   irt?'f  "'«l«>"8e  of"//  co-,,laintitl'  ^Wth   1  is  "i       '"'""'  '"^  J^^'^l 

"against  the  "     ,  ^^^  r*'/'"^  '^/f"  ^^    ^^''^  '"^-  '"''""  ^''•-''"•'  ^ 

^\mmor  aw-ardedtt-f  I?""^'^  *°  «"« 

t,7t"ct  this  liLt'^rarZf  "I^  «•   ^''-  C«.- 

[ 


s.rt,ssi^'«; 


***'»« 


*  • 
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a  right  of  \Miy  from  tlio  Ingliwiiy  to  tlif  wiitcr. 
'riicso  tlilTi!  iK'ivs  afti'iwanli  liccjiinc  tlic  juo- 
i)crty  of  K.,  who  foiivi'ycil  to  ilcfcinhuitH.  In 
1851  K.  coiivcyi'il  to  thf  plaiiitill' ii  imrt  of  h)t 
Ko.  SS,  with  11  right  of  wiiy  llu'irfroiii  to  tlio 
I'iviT  mull  (IS  It.  hiiuMt'lf  tlicn  iiiul.  'I'lic  (ihiiii- 
till'luul  liiid  ,1  way  acro.-is  K.'s  lainl  until  K.  sold 
to  (li'lcii<lai\ti<,  anil  wa«  ilrjiiivril  of  it,  hy  the 
con; tnution  of  the  raiUvay  aliout  two  yt'iirs  Iki- 
fori  this  artioi;.  'I'lif  railway  .st'|iarati'il  the 
liijIiMuy  from  tin  sv.vtcr  along  tlic  wholo  iixti'ut 
ct  111. 'SI'  thri'o  acres  :  lleM,  that  the  actions 
conlil  not  lie,  for  ilefemhiiils  were  authori/eit  to 
luiilil  thiir  roail  where  tiiey  iliil,  anil  the  doing  so 
could  not  he  treated  as  wrongful  ;  that  if  any 
reeompeiise  is  given  hy  the  ai'ts  to  the  owner  of 
sui'h  an  easement,  it  is  hv  arhitration,  unless 
the  !lth  clause  of  »  Will.  iV.  c.  "J".),  i..  '.),  apiilies, 
imd  then  tlie  .'iction,  should  lie  for  not  restoring 
the  Wily  in  the  manner  there  directed.  Sendile, 
however,  that  that  clause  apiilies  only  to  tiuhlic 
roads,  Scmlile,  also,  that  il  the  action  had  heeii 
niaintainalile,  it  \\;is  linmght  too  late,  the  cause 
of  action  heing  com|detc  on  the  eonstruction  of 
the  railway.  Per  Kohinson,  (',  J.  —  The  clauses 
«)f  delenilants'  cliartcr  relating  to  <';isements, 
ajijily  only  to  easements  helouging  to  the  land 
taken,  not  to  easements  in  that  land  aii]iertain- 
ing  to  other  lauds,  ('(uroii  v.  Urviit  WiKta-ii 
li.  Co.,  UQ.  H.  ItfJ. 

The  lirst  count  charged  that  defendants  wrong- 
fully entered  niion  the  ]ilaintiir's  land,  and  car- 
ried avMiy  j;ravel,  then  lying  lower  than  two  and 
a  half  feet  aliove  the  level  of  the  lake,  thcrehy 
injuring  the  soil.  iJtc.  The  second  count  alleged 
that  tlic  id.iintill'  was  seised  for  life  of  the  land, 
and  one  I!,  owned  tlic  reversion  ;  and  that  hy  an 
agreeinert  lietween  them  and  the  li.  li.  it  (J.  H. 
Co.,  they  granted  to  said  eom|iany  the  two  lirst 
ridges  ot  gravel  next  the  I.'die  ;  and  the  eoni])any 
thereliy  agreed  to  leave  the  ground  two  and  a 
half  feet  in  dcjith  almve  the  level  of  the  lake, 
ami  the  surface  even  and  level  :  that  afterwards, 
under  Ml  \'ict.  c.  -I,  the  said  company  delivered 
over  their  railway  to  defendants,  and  defendants 
eompleted  the  same  uiuler  the  .•igreemeiit  set 
forth  in  the  statute  :  that  defendants  chose  to 
enforce  the  said  agrccnu'nt  with  ]ilaintilf',  and 
renmved  the  gravel,  hut  dug  pits  helow  the 
stipulatcil  depth,  thcrehy  injuring  tlie  land.  \{. 
brought  a  separate  action  as  revisioner  for  the 
same  injury.  I>efendants,  in  each  ease,  jileadod 
not  guilty,  hy  statute.  The  agreement,  when 
produced,  a"peareil  to  he  with  hoth  plaintitVs 
jointly  :  Held,  that  the  plaintill'  eouhl  not  re- 
cover on  the  lirst  count,  for  defendants,  hy  l!l 
Vict.  c.  "Jl,  were  entitled  to  take  the  gravel, 
either  on  making  compensation,  as  pointed  out 
by  sec.  '_'S,  or  under  theiragrcement  ;  nor  under 
the  second  count,  for  defendants  were  not  hiunid 
by  the  agreement  ;  and.  hesides,  it  being  entered 
into  with  the  plaiutilt's  jointly,  they  could  .lot 
maintain  separate  actions,  /'nr  v.  Jliill'nlo  (tutl 
Lake  llnruH  li.  Co.,  17  k'-  ]<•  -'8-'- 

Kohinson,  ('.  J.,  dissented  as  to  the  second 
count,  holding  that  this  was  not  a  cause  of  action 
to  which  defendants  could  plead  not  guilty  by 
statute,  and  therefore  the  objection  could  not 
be  taken.     Jh. 

A  railway  company  i.s  responsible  for  injury 
clone  in  the  eonstruetion  of  their  railway  to 
adjoining  property,  unless  with  due  ami  proper 


skill  it  eonld    not   he  avoided.     Ami  .a  ^,|,n.^..  . 
ance  of  the  laml  on  which  the  raihv.iy  i,  |,,|j|,  ' 
by  the  jiarty  eomplainiiig  of  the  iiijiii\'  :    \\^u 
not  to   relieve!    them    from   liahilll\ .  '  i/,,,  ,,' ' 
//»//((/((  oiiil  l.iib   Huron  If.  Co.,  ;i  (■.  p  o),,!    ' 

'I'he  (irand  Trunk  Kailway  Cn.  jinvin,  . 
(luired  land  !>()  feet  wide  for  the  ii'iislrii,|j^||''.'J 
their  line,  conveyi'd  to  the  |il.iiiiliir  ,i  |ihr|.;!| 
going  'J2  feet  into  the  endiankun  nl,  win,],  , 
that  point  was  high.  Tiu'  plaiiitiir  IniiJi ;,  ^^j 
house  on  his  portion,  which  fell  in,  aiiil  ilifiJ 
dants  lilled  u[)  the  hole,  and  rrpain.l  ||„, ,,  1 
bankment  there,  for  which  the  pl.iiiitiiriif„||,|,J 
tresiiass.  The  jury  found  that  wii.it  i|(fi.|i,liu,£ 
did  w;is  necessary  for  the  safely  nl'  tjuir  raOl 
way  :  Held,  that  neveitheless  tlu'y  utivlialilcj 
for  having  conveyed  the  land,  ;is  duv  li;iil 
right  to  do,  they  could  not  aftcrwaids.  wii 
notice  or  conijiensation,  interfere  witii  tluii  vJ 
dee.  (,)ua're,  whether  they  could  apiin  „c,|iiJ 
the  land  under  the  statutes  .  /.  />iiiiiiltl\  (,',,'|J 
Trunk  If.  Co.,  'JH  (i.  M.  H2t). 

Where  a  bill  was   tiled   to  ci impel  a  imht^ 
company  to  carry  out  a  contract  cnltri.l  m;,,, 
their  agent  for   constructing  tlic  ruail,  ainltB 
evidence  taken   in  the  cause  shew  cd  iliat^it  J 
prices  agreed  upon,  wliicii   !lie  ciMiipauv  iii-is 
were  most  exorbitant,  a  balance  d   cri.',.i(HlH 
due  the  contractor,  the  court,  at  the  luariil 
ordered  that  amount  into  couit  witlniiu  «,iitj] 
for   the  master's   report.      H'/cVr/cK/  v.  y;«ij 
<uiil  Luke  lliiruit  If.  Co.,  7  t'iiy.  ,Ti|. 


IV.    iNTEnSKCTION  111'  I 


iAII.WAYs, 


The  order  of  a  judge  appointing  arliitnit.; 
settle  the  terms  on  which  one  railway .shal 
another,  under  14  &  15  Vict.  c.  ."il,  s.  II.  suli.j 
15,  cannot  he  reversed  by  the  coiiit.    'I'liatiij 
is  irit  eonliiied  in  its  a[iplicalioi'  to  innqsi 
subject  to  the  Railway  Act.     The  tiiaitiiHiil) 
to  tiling  plans  in  that  act  have  no  apiiliratio( 
a  case  of  intersection.      In  re  l!i(fii'n  mJ  t 
Jhiron  If.  Co.  and  (fridl  Wr.^i/i  rn  A'.  r„„  14( 
3!»7. 

On  an  apjilication  of  the  Hiiil'ald  and 
Huron  I!,  ('o.  for  the  aiipoiiitUHiit  nt  ailiitn 
to  arrange  for  their  intersection  with  tin 
Western  H.  Co.,  it  apjiearcd  tliat  in 
negotiation  was  entered  into  hitwciii  tliuHuj 
Brantford  and  (ioderich  I!.  Co.  (I'lirimr nij 
I  of  tiie  ajiplicants'  line)  and  the  tiivat  W« 
I  U.  Co.,  upon  the  same  (|iiestiiiii  ;  Imt  i 
ment  was  then  made,  as  the  latter  cuiiiiaiiyj 
ed  the  crossing  to  be  under  their  rn.iil,  wliiJ 
[  former  would  not  accede  to.  Siili.'<t'(|iuiit^ 
Hull'alo  ami  Lake  Huron  |{.  Co.  wmti 
(ireat  AVestern  !!.  Co,  reipiestiiiy  a  nmi 
'  settle  the  matter,  and  reccivcil  an  .uisi'l 
'  fusing  any  discussion  until  tlic  adjii.-traij 
certain  claims  by  the  latter  comiiany  ;i.,iiii 
Bufl'alo,  Hrantford  and  ( ioderich  1!.  0 
that  such  refusal  was  unantluiiizi.il,  ami 
disagreement  between  the  cuiiiiianit.'^  as! 
point  or  manner  of  crossing  si"'  ■■ii'iitl.v.il)| 
to  warrant  the  appointment  oi  arliitratnis. 
also,  that  it  was  not  necessary,  liefuivilii 
crossing,  that  the  name  of  the  (Inat  \V 
Co.  should  be  inserted  in  the  plan  ami 
reference  tiled  by  the  applicants,  as  the  i 
of  laud  to  be  taken  for  such  cressiiii;.  irj 


piw  1 

Ifri'Dini'L'nH.'itioii,  fo 
Jivii,  liiit  iiiily  an  e; 
-C.  I.  t'liaiiil).     .VIi 

Wjii'ii  it  i.s  lieciWHii 
jdliUriii  to  ci'oMS  Jl  I 
uiyili'siring  tn  cd'ei 

Jon' till'  .'i|)prov;d  ())'  1 

fcorks  f'li'  (Mitarid,  ;i.s 
liln'.iy  fiiiniiiittce   oi 

pDDiini'iii  ;  ami  the  i 
•  iiriaM;,'('liii'iit,  «(ii\ 

Vd;iJI.  Co.  V.  Crfii' 


v.    iNllliV  TO  l*|- 

I.  n,/ 

(a)   //rY„., 

|l)i'cl;irati()ii  :  that   tli 

pit,  at  tlic  rcijiuist  ( 

Bsiiigi'r  in  (Hie  of  the 

Divvnl  hy  them  for 

int^.io  negligently  coi 

|oill]'siiin   tiiiik    pl.'ice 

iaiHwIiereiif  the  carria 

I  MM,<  Imikeii,  itc.,  ;ii: 

»miioli  alaniii'd,  wlior 

lonltTeil,  anil  tliefi,|,y 

bi*i  in'C'isioiiod  til  ii( 

|l!nl  tik'rehy,  slu^  had  ; 

,istill-li(ini child  :     | 

E'tiiii'iit  cui.se  of  aetii; 

'■'<''  ».'■.  V.  a  mil  ;r 

fflii'Cdiiiliictiirof  a  Slice 
l«|Km  the  loiuiiiiiitive 

pMl.       U|l,l||  ,11,  ,,n;tii,|| 

Mwireil  tii.it  the   rule, 
■tolhisso  travelling  : 
lleiitu  gwm  .at  the  t'l-i.'il 
P,v  iiiiMsnitud  ;  .-Hid   tin 
'  'I'lvinx   Ihh.'ii   dii-,.,. 
**v  H-itli   the   coiiiisi 
Perevidcncosiifliciuiit 
li'suitfil  III!  allidavit 
!-«<',  I*.  ;iS(i. 

I'laiiitiir,  travelling  i 
K%'f''  ticket,  went  i, 
ps  ^miiiwrtiuciit  of  ^  v 
I'wiiiliai-tnieiits  were  U 
|W'.  While  thc're 
■"i/lc'tondants'  serv,ui 
|st"i"iiary,  was  run  int, 

piimdit,,,.n,itlieplai,iti 
iMiimtnieiit  in  which 
pir|,ass,.,ig,,,..s,  |,„t  t 
P^  ".smoke,  aii.l  the  c 
>  :lii'|iugh  it  while  the 
I;'  '"■'king  a.iy  ..I.jeet 
^-^^''H'ar  w.as  seriou, 
>l«t  notice  that  pa 
^'""'1^;  upon  the  h,-ig, 
PPwtliein,.ideof  each 
i7"'|tl'«'Ioor,,ft 
^tactly  shown  that  it 

Lt,J"'->'  f'^»'"l   that 
m  '■  ,tne  ear,  hut  th 
Pt'omumlie  bought 
W«ctor  order  him  ott  • 
itimnf  ti  '  *hatassi 

pof  the  notices,  and 
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_.i,iniiciiH; 


vtioii,  fur  hiiliiiiil  \v;iHrci|iilrcMl  to  l)i) ;  into  tlio  baj^g.vgn  car,    tlic  ilcfciiiliintH  wrio  not 


Imt  only  an  fascnici 


I.     S.C,  '_'  1'.  K.  HS.  ;  tliui'cliy  cximimimI   under  all  <■ir^■^lnl.-lt'lnlu^s  ;  and 


^C  1.  t-'li'"" 
When  it 


Mo  Lean. 


that   III 


jury  \V(:r('   war 


raidcil    III' 


liniling 


IS    lU'l'l'MHi 


iry  for  a  I'roviiii'ial  railway 


tip  ci'iisM  a  Doininion  raihv 


ay.  til 


ill  odVi't  NMcli   crossiiii^  iiius 


t  [in 


that  the  jilaintiH' iliil  not  mo  coiitriliiiti^  as  to  |ii 
vent  him  from   rei'iivcrin^,   the  collision   liav' 
'feinlaiitH'    yriwH  iiei 


ri'.sillted   entirely   fron 


the  iilipreval  of  the  eoinniis.sioiier  of  imMic 


Ljlis  for  Ontario,  a.s 


dl  :is  t 


tie  approval 


kilviMV  L'll 
boniiiii'' 
arniiii,'!! 


miiiiitlee   ol   till'  l>rivy  eoiim 


^of  th 
;il   of  tir 


K'enee. 

A.:t,  ( '.  s.  ( ; 


Held,  also,  tint 


107  of  the  Kailway 


111(1  the  railway  conniaiiieH 
incut,  waive    thin   in-ovmion.     (' 


Mllllot, 


M'jil' 


Co.  V.  (.'we'.  iVcMerii,  It  Co.,  25  I'hy. 


V.   iN.iriiV  TO  I'I'.liSDNS  AND 
I.    Ihj  CiiUi.ihtn. 


C.VITI.K, 


(a)   III! 


Tni'i 


|ll,.clar.itiou  :  that  tlr;    plaiiitill",    heiiij,'    iireg- 
Lit  :vt  tlu!  n^iiuertt  of  defendants    lHH^lm(!    a 


icilgi' 


r  III 


(iiic  of  their  carriages,  to 


1  l)v  them  fo 


ifoly 


■d  ;  yet  the  dcfen- 


iti'sii  iH'gli.i^i'iitly  eondncti'd  tliemsclvi^s  that 


Sorthini  li.  C».  i>f  (\ 


(!(i,  did   not  appi 


r/o 


;i  <.>.  !'. 


!».S. 


Ml 


DofeiidaiitH'  railway  (M'ossed  tlu!  track  of 
other  railway  on  the  hnel,  and  liotli  were  lioi 
by  statute  to  stoj)  at  least  a  miniitc?  Iii^tore  cross- 
ing,  liilt  neither  did  so.      |)cli!iidaiits'    .i.ie  was 


Hignalleil  as  clear,  ai 
plaintilV  was  a  p  iss( 


id  their  train,  in   wliii^ii  th< 


iiiiig. 


Tl 


•th 


IMIgl 


r,  went  on  without  sto 


liiu!  was  siiinal 


not 


iitt  the  train  (ui    it 


ran    on,    ilisregariling 


th 


signal,  and  struck  defendants'  train  at  the  cross- 
ing, wlierehy  the  iilaintill'  was  injiircil.  If  cither 
train  hail  |iulled  up  aliont  two  seconds  sooner  tin 


>ll 


coUiHion  won 


hi 


I'li  avoided  :      Meld,   that 


defendants  were  liaMc  to  tiic  plaintill',  for  that 
their  neglect  to  sto|)  the  rci|nircd  tiini'  was,  so 
far  as  the  plaintill'  was  concciried,  a  part  of  the 


IciilllslOII    W\W 

f  tl 


with   another  train. 


l'     j  cause  of  his  injury  and  siiHii'iently  inoxiniatc 


jiswiiorco 
f.W'*  linikeii, 


ic  carnage 


ill  whu  h  the 


I  till' 


(.•ua'iH!,  as  to   the    lialiility  as  hctwcen  the  tw( 


itc.,  and  thereliy  the  jilaintill' 


companies. 


i;'.(«((//i   V. 


lU    W'i.ilr 


It.    (\ 


oil  al 


iriuci 


1,  whcndiy  she  liecame  sii 


kandi't'^^'5-;«'^' 


111  then 


mSO  IICCMSKIIICI 


ly   also,  liy  reason  of  the'      The  jilaintilF,   a  (Conductor  of  a  (Jraiid  Trunk 


o  lier,  am 


I  of 


MUCH  sickness 


l{.  tr; 


iiijiired  while  his  t 


ram  was  crosHing 


tlioivhy,  she  had  a  premature  lahour,  and  I  the  track  of  the  defendant:'   railway  on  a  level 

'  liy  the  defendants'  train  ninning  into  it.  On 
aiiiiroaching  the  I'ro.ssiiig,  the  defendant!  at- 
teniitted  to  stop  their  train  hy  the  .-.ir  hrakcs, 
hut,  owing  to  the  liiirsting  of  a  tiilie,  they  failed 
to  act,  and  although  every  ell'ort  was  mule  to 
stop  the  train  with  the  h and  lirakes  and  by 
reversing  the  engine,  a  colli-iion  occurred.  It 
waa  shewn  that  these  lirakcvs  were  tin;  best 
known  apiiliaiice  for  sto|ipiii,'  trains  :  that  thoy 
were  ill  coininon  usi;  on  r.'.ilu  lys  :  that  tlu'y  had 
i*'^ '"  "t  I  been  pmiierly  exainiucd  and  tested  during  the 
I  day  ;  and  that  the  defect  arose  fnun  i..i  want  of 
1  care  on  the  part  of  the  ihifendants.  Sec.  I4H  ('. 
S.  ('.  c.  (ill,  enacts  that  "every  locumotive  *  " 
or  t.ain  of  ciirs  mi  any  lailw.iy  sh.dl,  before  it 
crosses  the  track  of  any  otluu-  lailw  ly  on  a  level, 
1)1)  Hto[iiied  for  at  least  the  s|ni'e  of  tiircc  min- 
utes '  :     Held,  Moss,  .'.  A.,  disscntiic,',  atlirming 


;;istill-lii>riicliilil  :     Meld,  on  demurrer,  that 
lliiioiit  cause  of  actic.;>  was  disclosed.      /'V/:- 

j(,a,(  »,)■.  v.  (ii-nit  WiHirfii  n.  Co.,  12  (i.  \i. 

'lii'ciiiiihictorof  a  special  freight  tram  travel- 
luiHiii  tlie  locomotive  and  was  killed  by  a 
mm.  l'|iiiii  an  action  by  his  administratrix 
e;ueil  tliat  the  rules  of  the  railway  lu-o- 
litolliis  so  travelling  :  -lk..d,  that  upon  the 
Ueiicc  given  at  the  trial  the  plaintill'  was  pro 
fcv  mmsiiitod  ;   and    that   the    nonsui' 

liaviii.v; 
lleiii'c  willi   the   counsel's    consent,    and 
Ikr  uviilciico  sullicient  to  support  the  verdict 
jugsUteil  oil  allidavit.     .Slol^cr  y.    Wctldiid  Jt. 
.ISC  P.  3S(1. 


]■  ,     .  ,  1 ;,  .      f  !  day  ;  and  that  the  defect  arose  irmii  i 

u   directed    upon    a   point  ol  i      •'  '       .,  .     r  .<      i   r      i      ^ 

■        '  '      -    ,     1  care  on  the  iiart  ot  the  luucndants 

no  I    .      .         . .    I 


e iJaiiititV,  travelling  in  defendants'  train  on 

isuigor  ticket,  went  into  the  ex])rcss  com-  the  judgnient  of  tlie  v).  II.,  (J!t<,).  U.  .'{It.'!),  that  the 
iy's  iiimiiartiiu'iit  of  a  car,  of  which  the  two  ■  [I'aintid'  was  e'lt^^'  id  to  recover.  I'er  llagarty, 
|iti.iiiiii«rtiiiciits  were  fiu'  the  post  otlice  and  |  U.  J.  ('.   I' ,  ,  Mil       ill;    '. The  statute  impo.suil 

igt.igc.  While  there,  owing  to  the  negli-  an  al'so'u'  ■  liitj  lii  Icfeiidants  to  stop  for  tlircj 
"i  ik'feiiilauts"  servants,  the  train,  which  mi'  ut'!^,  aiM'.  their  omisiion  to  do  so  rendered 
Istitiiiiuuy,  was  run  into  by  another  (Mining  [  thetu  li  .''." )  '.:.)  the  iilaiiitill',  iinless  it  was  shewn 


kliiiiilit,  and  the  plaintill  "s  arm  was  hrokcii. 

lamimtmciit  in  which  he  was  was  not  iti- 

il  fur  IttssiMigcrs,  hut  they  friMpiently  went 

kert  to  smoke,  and  the  eonductor  had  twice 

jdl  ilii'iiiigh  it  while  the  plaintill'  was  there 

Mt  nuking  any  objection.     \o  person  in 

KHgoi'  car  was  seriously  injured.     It  WiU 

1  tlmt  iiiitice    that   iiassengcrs    were   not 

Ito  liilc  upon  the  baggage  ear  was  usually 

)imthe  inside  of  each  door  of  the  paaseu- 

!,  Mill  im  the  door  of  the  Viaggage  ear,  but 

Bstiiidly  shewn  that  it  was  tliero  on  that 

Tlie  jury  found   that   the   plaiiitilF  v.  ,,s 

"'  the  car,  but  thai  ho  was  not  tohl 

(togmviicu  ho  bought  his  ticket,  nor  did 

S'luctor  order  hiiu  out ;  ard  so  that  ho  was 

phme ;— Held,  thatassuim-ig  the  plaiutiiF 

pjti; of  the  uotieos,  and  ncvoithcloss  wont 


to  h";  -;  .ji.ou  caused  by  the  act  of  <!oil  or  inovi- 
tahl-  i.iicSbry.  Per  rattcrsoii,  ■].  A.— -The 
defonlanfs  ^  ero  guilty  of  iiegKgoiico  in  not 
ap[ilying  •^^iio  air  braktis  at  ;i  sullicient  distance 
fronith.c  i  iN'ssiug  to  enable  th"  train  to  be  stopped 
by  cthei   nieaiis  in  case  of  these  brakes  giving 

way.     l'(  r  Moss,  .1.  A. There  was  no  evidence 

of  negligence,  as  defendants  h  id  iirovided  their 
train  with  the  b"st  known  ilescri[ifcioii  ot  brakoif. 
and  used  them  witii  care,  am!  tiny  vcre  iiiuier 
IK)  obligation  to  have  hand  brakes  at  all.  '^"asre, 
per  !Moss,  .1.  \.,  whether  it  was  '"pen  to  'iii 
plaintill'  to  rely  npmi  tlr.  1  roae'-  of  the  st:  tilto'  v 
duty,  having  based  his  action  m;  v.cgiigemv!,  am 
the  only  issue  on  the  ^•ieadir^s  ben;,  v.iiother 
defendants  were  guilty  oi  .cgligeiic  (^r  ere, 
also,  whether  the  plaiutdl  eou'd  ,ompla  i  of 
dcfcnduuts'  neglect  of  the  8i..L   'o:  v  duty  if,  as 
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might  111"  iiifi'i-rt'il  from  tlio  ovidiMU-e,  lie,  liciiig  a 
i'<)inli;('tiir  of  tin-  oflicr  train,  liiul  iilmt  iicglci^tt'd 
it.     Jhiiirn  V.  <>'r((il  W't.itiiii  I!.  Cik,  '2  Ain).  H,  fl4. 


fore,  till-  court,  Uii'lmnlH,  ('.  J.,  diss,,  m,,.^] 
now    trial   witiioiit  i'ohIh.       H'lz/r//, ,   y        ' 
ll'(v.^■r«  U.  Co.,  18('.  I'.  WO. 


''V'K 


(li)   .\f  Cr(i.is!iii)>i. 

I'l  riDiii.]  riaintilVHUt'il  ik'fi'MilaiitH  for  injury 
to  himself  anil  his  w.-iguon  liy  I'ollision  withtlioir 
train  at  a  railway  crossinj^,  owing  to  a  ncglci't  to 
sonnd  tlu'whistli'or  ring  a  hi'll  on  tlu'ir  ajiiiroaoh, 
••IS  rciiniri'il  liy  tlii"  statntc,  anil  to  iniiiro|i('r  ron- 
strni'tion  of  the"  railmail,  lioing  inoro  ahovo  tlio 
iovol  of  tho  high  way  than  tho  act  ullowoil. 
Tin  jury  having  luiiinl  for  the  iilaintitV;  lli'lil, 
that  tho  injury,  if  arising  from  oithcr  oanso 
allogoil,  was  sustainoil  "  hy  reason  of  tho  rail- 
way ;"  that  it  was  not  a  o.iso  within  tho  oxco|i- 
fion  as  to  "  oonlinuiition  of  ilaniago  ;"  anil  that 
tho  action  having  hccn  hrought  more  th;ui  six 
months  from  thcacciilont,  was  tlu'roforo  too  lalo. 
/iroinir  V.  lifoA-i'Uli mill  Ollnii-a  A'.  Co.,  'JOQ.  H. 
'JO'J. 

The  ilofendants  had  eontraetod  with  one  P.  to 
liallast  their  road,  .•\nd  the  train  in  i|uostion  was 
laden  with  ballast,  under  tho  ehargi"  of  nu'U  om- 
liloyod  and  (laid  liy  liim,  the  defendants  having 
no  eontrol,  exeoiit  that  liy  his  oontraet  he  was 
liound  to  Ueep  tliese  trains  fron\  interfering  with 
1  he  |iassago  of  other  tr.'iins  along  tho  roiul.  (i>uiero, 
whethii'  this  would  have  relieved  dofondants 
from  lialiility  for  an  ■■leeidont  oausod  liy  sueh 
tr.iin  running  over  :\  waggon  at  a  erossing.     I h. 

Under  tho  siiooial  oirenmstanoos  of  this  case, 
tho  driver  of  the  ]ilaintil1"s  eali  having  lioeii  caro- 
loss  in  .iiijiro.iehing  the  erossing:  Hold,  that 
tho  |ilaiiitiir  was  not  entitled  to  roeovor  ;  for, 
ti'ough  tho  not  feneing  of  the  crossing  hy  defen- 
dants was  negligenee  and  a  disri'gard  of  their 
st.atnlory  duty,  still  it  did  not  entitle  the  jil.iin- 
titl'to  reeovi  r  against  them,  however  ouljialile  lie 
uiiglit  hiuiseU'  have  heen.  and  though  such  want 
of  feneing  did  not  cause  the  accident  :  tliat  to 
justify  a  reeovery  for  such  a  cause,  it  must  ap- 
(icar  that  the  damage  to  jilaintilV  resulted  from 
tho  omission  to  fence  ,is  tiu"  iiroxiniate,  if  not  tho 
direct  cause  of  tho  accident,  which  the  evideneu 
did  not  shew,  lint  rather  that  it  .arose  from  his 
own  gross  nogligeui  o.  or  that  of  his  driver,  in 
not  Ueo|iing  a  iirojior  look-out  for  the  tr.iin, 
which,  with  this  iirccaution,  it  clearly  ainioarod, 
could  easily  have  lieen  avoided.  In  an  action 
liy  jilaiutitl'  .ngaiust  the  sanu'  defendants,  in  his 
own  iuilividu.il  right,  for  injury  sustained  from 
the  same  accident,  the  judge  at  tho  trial  at  lirst 

directed  the  jury  that,  assuming  defendants  i  ordinary  jiowers  of  oliservation,  and  the 
to  ha\o  lieou  guilty  of  neglect  in  not  fencing,  to  ring  tho  hell  or  simnd  the  wiiistli,  ;i; 
they  n\nst  determine  whether  jilaintitF  so  f-.r  |  by  tho  statute,  in  no  way  releases  tin' n  tr'l 
enntriliuted  to  the  accident  th.it  hut  for  such  |  exercise  of  sucli  care.  In  this  ciisc  tiioi 
negligence  or  want  of  care  it  would  not  liavo  ;  ovideneo  that  tho  morning  wlun  tin'  .voj 
haiiiiened  :     Held,  that  this  direction  was  right.  I  haiijieiu'd  was  rather  wild  and  liliistiniii:,| 


'  'iiaii  Ml,  J 


The  |ilaintiH"s  waggon  was  being  ilrivci,  W 
liiH  son  along  one  of  tho  streets  nf  si.  Tlinini,' 
another  man  sitting  beside  him,  and  in  .ittvim. 
ing  to  liass  over  a  railway  crossing,  th,.  |,„,„,||'^" 
tivi?  of  an   ainiroaching   train   strmii  tlio  hjJ 

wheel  of  tho  wagg by  which  it  ainj  tliili,,,,^ 

were  injured.      It  a)i|iearoil   that  in  M|ii,iiMii,iiu 
tho   eriwsing  lu'ither  of  them  weii'  limkiihriJ 
for  or   thinking  of   the   tr.iin  ;  jinil  it  «-,<  n,,. 
until  they  weri^  on  aside  track  or  switili,  wiiim, 
(iftcen  yju'ds  of  tho  main  tr.ick,  that  tin  'im,iii„i, 
looking  around  .saw  the  train,  when  lie  8li;ini|v 
told  to  son  to  |iut  on  tho  wliiii,  hut.  he  s.iiij  \y 
son   aiiiiearoil  confused   and   did    iiutliin;;.  '  jj/ 
thou   atttMnptod  to  get  tho  whip  nnd  wjii|it|,| 
horses  .aeross,    but   it  was    too   l.ite.      'ri 
acknowledged  having  heard  what  (In 
but  said  as  ho  was  looking  the  nthei'  w.iv  li,  .j 
not   understand   him.     The  weiglit  if  i'.vi,l,,„ 
wont  to  shew  that  the  whistle  was  s.iiiinlivl  j| 
bell  rung,  and  that  the  train  \\,'is  imt  giiiii,t||,™ 
than  six  or  seven  miles  an  hour.,    linth  (if  tlm 
liad  been  in   the   habit  of  erossing  tliiTc  m 
times  daily,  and  it  appeared   th.it.  liicl  tlir 
been  lookiu';  out,  the  .accident  might  liavdi 
avoided,  as  .here   was  iilonty  of  time  ritlur 
have   stopped   or  got  across.     Tlu'  I'Murt  Kji 
loft  to  draw  inferences  as  a  jury:     Ihil,  t!i 
there  was  sueh   eontribntory  negligcni'c  nn 
driver's  part  as   prevented    the   |i|;iintiir  (m 
rooovoring.      nuiit/n  v.    drml  W'l  .iti  rn  It.  i 

V.  I*.  .')7:i. 

Tt   is  tho  duty  of  a   per.<m  >, riving,  :ut  i 
railway  track  to  use  ca'<:  and  prer:iiitiiin  t.i 
whether  a  train  is  ap]i.o,acliiug,  and  tlic  uma 
to  do  so  is  contributory  negligence.     In  this 
tho  ]il;iintill'  Iniving  :.ppro:i.elieil  :uiil  :itti'iii|il 
to  cross  the  track  at  u  trot,  and  witlniut  |h„1; 
out.  though  ho  could    have   seen   almii;  tiu' 
in    either  diroetio'i   foi    some  distance:    liJ 
that  ho  ciuild  not  ire  iver  lor  an  injury  siisuJ 
liy  collision   with  Jo!   'ulants'  train,  iiiul  ,i 
suit  was  ordered.     Jt  \,  as   urgdl  that  the 
ilonoo,  set  out  in  the  rep  irt  of  ^liis  ease,  ilisci 
nogligenco  on  tho  jiart  uf  defcna.'iit.i  in  ,ill<i< 
ears  to    bo  on  a   siding     olistnienin,'  tho  \i 
while  tho  train  was  [lassi-ig  ;  but    enihk',  tiij 
did  not.     JoliiiKtou  v.  Xitvlu.  ,  n  It.  (''>.,  .11  (, 
43'2. 

Persons  approaching  and   jiassing  ovit  | 
railw.'iy  crossings  are  bound    tn  e.Mivisf 
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Ihit    afterwards,    at    the    roi|uest   of   plaintiff's    snow  blowing  in  the  pkiintitf's  f:ii' 
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counsel,  who  did  not  wish  tho  nuostion  of  con- 
tributory nogligenco  to  be  left  to  the  jurj',  the 
judge,  ;is  ho  took  tho  s.tiiio  view,  did  not  charge 
them  to  liml  siieeially  on  the  iiuestion  of  negli- 
gence gonorally,  as  applicable  to  the  state  of  the 
road,  when  defendants'  couiisol  objected  ;  so 
that  in  tho  confusion  which  arose  the  iiuestion  of 
couimunity  of  default  being  ur.dei'stood  to  be 
withdrawn  from  tho  jury,  they  wore  led  to  be- 
lieve that  because  defendants  were  in  default, 
plaintilT  must  recover.     On  this  ground,  there- 


till'  swore  thiit  lie  approached  t he  I'MSsiiii 
walk,  and  looked  both  ways  along  tlio  trac| 
saw  nothing  until  the  engine  was  A 
him.     lie  than  wlii]ipod  U)i  the  hnrsos.  bd 
engine  struck  the  sleigh,  and  kilK-il  mie  ' 
horses.       Pofondants'    witnesses,   mi  tliel 
hand,  said  that  plaintill"  could  net  h;ivi'iji 
have  seen  the  train  apiiroaehing  li.ulliel 
It  w.as  clear  that  tho    bell  w:is  not 
directed   nor  the  whistle  souinleil.    I 
wore  told  that  they  must  bo  satisticil  tlj 


12!. 


"1"".  .u^oi-"','!' 

i'J"'y'"i''c  Ci'iiind'" 

,"'   "<'gligeneo,    ,„ 

7""'':"'  .onniliVt 
we  miss,,,,  .,,„,  I,'^  ^ 

aw,.,.  /•;""' ti"<' 


"•V-''f>i  and  ,l„tii,,  . 
J""«ners  cith  reea,, 
Wwusuiereil.     l(*' 


III    rroMsii 


'K   t(M,k   all   t|„ 


i>  tlAUAVA 


tliKli.-.pni.lr„(  „,,,„   „,.„M   I,"'"   l";««"iti„nH 
.ttstillK.  .li.l,    (rikj,,,,  ,•„(„,:"'./"'*'■";  nri,! 

L|«nnl,..Hi  Jrr,.nlantM^j!;.v  r  '''■'••'"■'■■''••Nt 
,  Wiatall.  or  ,|i,|  ,,ot/.';"'V''''  ''''<■  n>,^, 
totiir. M  l,rar  it.  ..,•  .,r,(i    n,       ""  ''"'f'  t'"' , 

^mUiu-  |ii,M„(,(r  „,HH  ..„(  ,1,1  ■',''''"'""«  "■•■'•^i 

tollllMMS  „|>li,.|,|,      TIm.   vi.J  ''    '  ^"''  ^■'"' 

|ela.t«i.,.r,M,s.l,.,.,,Ian,l,,,|i,„;;„P'";;;^;"l   i" 
millriiiii-  /i',  r,),,  •J.'iC,  I'    '(.y  ■'''"';■  V, 


V  f'OMPANfK 


.'wrf) 


,'""'«':''   "'■■''■  ili.'V   L    .,,""«.""•  ""■'Von. 


l.C'nrr-' ''''• '  ^'•""^- A..  .... 


i""'«'l'll-    tli;it   (I,.        ■  '■•■i'vl,.sN|,.   ,,,.,„„       ; 


raihv.iy. 

I V.  If.  :((>i 


i'E^:t  "T'C-  ''".ST  :ii  ""i'"";:.^ 


BiiMtivc  (III 


IX     »llCT(,,.f 
'''      "lli'll      M'JIM 


i.'nv(„iiv',',7:  ;,f  i'''"'it.(i;  ono 


iiknniiK.ii.     //,.  '•'"  >  ''•'•'"■^'J«l  l.y  l,i« 

h'™;'ma|.,,n,,u-hi,,, 

pit  llf 


.,  ■'■'■'"■;-■'!   from  li     .■■tJ'T-'      '    • 
l«li'w  attic  M-iTo  n,,  '^y.'"--«nis(!  tl 

MU'i'Ms  tc,  avoj.l  the  -/'■''"  \ 


I*  '".,  I'O  (.1 


-i-ftdy 
'lot  t;il<,  I 


t^V^^  ''^-  "■;...y 


|i'.'  wiTf  (•i„>.si„,,  H,  .  .        *"'     •>■  •■'  train 
,      ',V"-""^'>  tlH   ,,Jai„.' 


;'<=''"luiit,>,  Of  .laini  ,' •'  '"""   ''^I'oiiNil.iJi,,/.- 

I  oco.notivo.lnv,,.  ,;  ,o,    ;  I  "'"  ■•"•'l"'ttarof  He 

Kiiiin  ....      i-  '  III  nj  liiulmnii 


•'"'"""I'rs  >;-it] 


«»i8i,lcrea.     /;, 


ro^yan 


ei,iii„.nf  J"'.y     ''Itlioui 

tno.l  thecase  oautlZ;' ^ill'!^"'"-' J".I«o  „.,k 

'""•St  valuiii 


I 


•»=^«S,^=S--.|;™..« 


for  th 


I'l.iintitf 


..St 

tliuir 
I 
ft 


« 


31; , 


RATIAVAYS  AND  RATLWAV  COMIWNIIX 


T(n<  I'l.Mit,  r>'liiHi'(!  IV  new  (linl  mi  tlic  jjiomiil  of 
th'  vi'idii'l,  iiiiny;  Mt^niiiMd  the  wcixlil  <if  cviilcncc. 
I>ii|ii'r,  ( '.  .1.,  i]\»x.      Hrniil  y,  (Irittl   Winltvii  /{. 

i;, .  lot'.  iv  i:t7. 

'Vlii'i'o  ail  iiijiiiy  i-<  iiilcgcil  to  liavu  ivriNcn  fnmi 
tli<'  iniininn'i'  ciiiiMd-iii'tioii  cif  a  r.iilwiiy,  Itic  Cut. 
of  its  Imviiiji  Kivcii  way  will  iunoiinl,  Id  piiiiiA 
f  u'lo  cviilciu'i' of  its  iiiMlillii'iriii'y  ;  iiinl  lliiMcvi- 
Iciii'o  liiiy  lici'oiiic  ciinilimivc  finiii  tin'  iilim-iu'c 
"f  any  proof  on  tlic  p.nl  of  tlic  lonipuiy  tn 
li'liut"  it.  (.'nut  }y,.^/,rii  A'.  Co.  v.  Fiiiirifl  ,/ 
III.,  !t  I,.  .).  KiO:  I  Mo,..  I'.  C,  N.  S.  |l)l  ;  ll.liir. 
X.  s.  ;t;t',t. 

A  I'iiihv.iy  I'oiiip.uiy,  in  (In-  fonn.it ion  of  their 
liiii'.  iiio  lioniicl  til  I'nii.slriict.  their  works  in  hiicIi 
<l  ni.iiiner  iiw  to  lie  e  ip.ililo  of  resisting' , ill  violence 
of  \\»',itlier  wliieli,  ill  the  eliiimte  throiij^h  wliieli 
the  iMilw.iy  iiiii.'*,  iiiitflit  lie  expeeleil,  though 
perhiip.s  rarely,  to  neeiir.      1 1>, 

III  nil  lulioii  111  reeover  eoni]ieiiMatioii  lor 
iiijiirii'M  result  in.!,'  to  a  pansenger  iroiii  an  acci- 
ileiit  eaiiseil  liy  the  ;j;iviiii;  way  of  a  portion  of 
the  r.iihvay.  it  wan  proveil,  on  liehalf  of  the 
eoinpany,  that  they  hail  alwayw  cniplnyeil  wUil- 
fiil  enyiiieers  in  the  eoiiMtnii'  ■'  of  their  uoiKh, 
aiiil  that  till-  uiviiij/  way  wat  lined  liy  a  Htoiin 
of    iiiiiiNiial   violeiiee.       The  i"-  'n  iliri"  ting 

the  jury  never  explaiiieil  to  lletit  of 

siieli  evideiiee  upon  the  ipi  <(.i.  i  ,,;'  iiiigli- 
i;eiiee  :  llehl,  that  the  .jliiy  iinglit  i  '  ivo  had 
their  inindH  di.stiiietly  ain!  poiiitedly  liireeti-d 
to  this  ipiestion  ;  liiit  :\h,  iioIw  ithstaniliiig  thi.s 
iioiiiiilec'l  iou.  the  \eriliet  v  as  in  .leedrdaiu'e  with 
the  eviiK-iii'o.  the  iiulgniont  lielow  refusing  a  now 
trial  was  allirnied.      Il>. 


.S.     Triirilliiiij  ii'illi  Piisms. 

Oofendaiits  gave  a  free  tieket  for  IS,"  over 
llu'ir  railway  in  these  \\ mils  :  "  I'ass  .1,  S.  free 
lietween  any  st.ition  and  any  station,  frntii  the 
1st  of  .I.iniiary,  IS.'iT,  to  ',\\nt  of  l>eeeiiilier, 
1S.")7.  This  tieket  is  not  transferalile,  and  the 
jierson  a  eeptiii.i;  it  ;issiiiiies  the  risk  of  aeeidelits 
,ind  damage  :"  Held,  tliat  defendants  were  ;iu- 
thori/ed  to  enter  into  a  speeial  eoiitraot,  and 
«oiv  not  lialile  fiir  damage  or  injury  arising  to 
the  party  holding  sneli  ;i  tieket  while  traveniiig 
under  it.      Siilliriiiiiid   v.    (innt    Wisltrii  It.  Cn., 

7  (\  r.  u)!). 

l>eelaration,  under  (".  S.  U.  (\  e.  78,  liy  the 
administrator  of  A.,  allej,yiig  that  A.  was  law 
fully  on  the  jilatforni  at  a  station  on  delVinlants' 
railway,  and  del'end.auts  so  negligently  nianageil 
and  drove  an  engine  and  carriages  loaded  with 
timher,  aloim  the  line  near  said  station,  that  a 
jiiooe  of  timlier,  projeeting  from  said  earriagos, 
stnu'k  and  killed  the  said  A.  I'lea,  that;  A. 
was  a  newshoy  in  the  employ  of  ('.  &  ("o.,  ven- 
ding ]iapers  on  defend.ints  trains,  under  an 
agivement  lu^twoen  C  i^  Co.  .and  defendants, 
vvhieh  agreement  provided  that  defendants 
should  earrv  C  A'  Co.,  their  uowshoys  .and 
agents,  on  their  trains,  and  should  not  lie  liable 
tor  any  injury  to  the  persons  or  property  of  said 
C.  i^  t\). ,  their  newsboys  or  agents,  whether 
ooc.Tsiomil  by  defendants'  negligon-;o  or  othcr- 
■wiae:— Held,  jiloa  good,  without  alleging  that 
A.  W.-J8  a  party  to  or  aware  of  the  agreement. 
♦Jua're,  if  sueli  a  contract  is  to  lie  consideird  as 
made  with  the  person  carriei'.,  and  if  so,  H8  to 


l'..-.,i,;,rv, 

II  i;4. 


the  I'll'eet  of  his   being   an   illfflllt. 
'ri>rnii/i>  iiin/  .Xipin.-iiiiii  It,  I'll.,  ,'t,'l  l,t 

Action  for  the  death  of  /,.  eaiiseil  In  ;,  ,,||| 
aceidciil,  the   deelar.it  ion   a\erriiii;   I  lint  /   ,. 
being   carried    liv  defi'iidant^  for  ii« mil     im, 
that,  he  w;iH  not  received  by  them  In  lieniin,.,"'.  J 
for  reward  as  alleged,  but  as  a   li.'i-si.in,,.,.  ||||',r' 
i;  special  eontraet  e(inl;iiiied  in  a  fni.  |ias»  ti,.u 
by  which  he  as.minied  the  risk  uf  ai'i'iilcnt    Th 
jilaintiir  replied  th.it  the  tieket  wuh  i|iliv,.|-,.,|  J  J 

iiiui    in    a -dance    with    a    certain    .ii;ii.iiiii,„{ j 

macic  lietHceii  defendants  and  the  Nia'^Min  |',il|  1 
Siispcnsinn  Ihiilge  Co.,    by  which  fi.iiii'V„||||,',||„j 
Icjised  til  ilefeiidantH  the  light  of  way  nvn  tiii|.| 
bridge,    in  cnnHideratinii   ot  a.   ccrtani  ivnt,  ,|,|,|J 
of  the  right  being  given  to   t  he  diirrtoiM  ,i|' J 
comp.iny  to  pass  over  deteiid.int V  f,,;„i  ||.,,,!,^| 
charge,  and  without  any  pnivisn  as  In  lhi.  n,y 
of  iiccident  ;   that  /.   was  a   diicclur  in  |li,. ,,,n,J 
)iaiiy,  and  the  agreement  in  lnrec  :  Ih.il  liviirtyJ 
of  it  dcfend.ants  were  biiuiid  In  ciriy  X  '.„  .,,^3 
director,  and    were  so  carrying  lij,,,  .,(  ||„.,| J 
of  said    accident,    uiid   not   iindci'   Hi,,  miiirjij 
in    the    Jilea    menlioiied  :      Held,    mi   ilinniirpj 
re|ilicatioii  good,  being  in  eUccI  a  ili'iiml  \\^^^ 
was   travelling   iipun   niicIi   a  ticket  n^  sit  nut  j 
the  pica  :   and  that  it.  was  not  a  ilr|i.iitiii|.  fJ 
the  declaration.     Wimilritif  d  <il.  y   i;r,.ii  ll,,/,,] 
A'.  Co.,   1,S(,>.   15.    i'Ji). 

See  li'ltniliji'   y.  (Iintl  W'l.^lnii    It.  ( 
A.  .IS,  11.  Mbt'l  ;    /■',()•)•  y.    (trnil   IT,.,',, 

:t."i  (,>.  w  .■.:n.  )i.  .•ti!i7. 


'■'■.:!  I-:, 
■/'  /;,  r. 


4.    <^iirrlii'j'iij'  Clint nii-liir.t,    Km/ilmii,,,  ,r\ 
\)'lirli'lllril.  1 

Declaration:  (hat  (he  ]ilaiiililf  w,i.<  .'i  smi 
in  the  eiiiploynient  of  one  K.,  a  rniitiaiti  i  iil 
defi'iidanls  fur  keepiii.g  their  road  in  ic|iiiii:a 
ill  )ierforniiiig  said  repairs  certain  r.ini;ii;i'»i| 
engines,  iiiiiler  the  managenient  of  ilcfiinLij 
servants,  were  used  to  tr.inspurt  iiiatcn.il*  j 
ciiiivey  W'lrknieii  em; 'nycd  by  l<;.  :  tliii  I 
|ilaiiititV  bi'iiig  line  of  siicli  wnikniin,  lui-ui 
passengi'r  in  one  of  these  carri.igrs  to  lu'iJl 
troni  his  |ilace  of  work  to  his  icsiiliiiio : 
it  was  defendants'  duty  to  use  |iiii|ii'r  I'ln  i 
management  of  said  train,  but  hy  tlirin 
geiice  it  came  into  collision  with  .iiiiilliir  t 
whereby  the  plaintitl'  was  injiircd  :  llil4,i 
ciciit  to  shew  defendants  liable.  Tnrjui  v.  'H 
'I' -'•  '■•   '•■■     '_•()  «,).  li.  44(i. 


Tniiil,-  It.  ( 

Oefendaiits  agreed 


Itefendaiits  agreed,  with  a  ciintnutiir  y 
coiistriiction  of  their  railway,  to  liiiiii.<li( 
striiction  train  to  be  used  in  c.inyiiiL' iiiiti 
for  ballasting  and  laying  the  trark  o!  :i  i< 
of  their  road,  then  under  coustnutiiin  ;  ti 
fendants  to  priiyide  the  condmtiir.  ciij:iiiii< 
Ib'enijiii  •    tile   eniitraetiir  fnriiisliiiui  tlii'  \m 
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person  in  charge  of  the  train  an  .wiltj 
pened  and  the  plaintiH"  was  iiijiiivil ;— Htf 
the  defendants  were  not  liable,  fur  tlivira 
\y.a8  to  carry  materials  only,  imt  p.i.ssiiii.'fl 
the  conductor  in  permitting  the  iil.iiiitifl 
upon  the  train  was  not  acting  as  liofJ 
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RAILWAYS  AND  RAILWAY  COMPANIES. 


31  ;i; 


■wagj,'on,  and  askod  .lufundivnts'  aerviuits  if  t'  ey    bridle  or  any  means  of  control,  after  dark,  an.l 


wight  erosH,  when  one  of  them  said  yes,  and 
then  one  winiied  at  the  otlier  and  laughed. 
AVliile  slie  was  erossing,  she  lierself  holding  on 
to  the  horse  l>y  tiie  head,  and  the  other  woman 
sitting  in  tiie  waggon  holding  the  reins,  steam 
was  let  oil' througli  the  aides  ni   the   engine,  and 

the    horst'    In uv^j^  frighteneil  knoeked  down 

the  female  iilaintiiV  and  injured  her  :— Held,  an 

aetionalih,'  wrong,    for   whieh   defendants   were 

liaMe.     Held,  also,   that    there   was    elearly  no 

evidence   of    eontril)iitory   negligence,    as  every  ,  q,.  „tin.rwise 

precaution  was  used  in   crossing.     Senihle,  that 

even  if  tile  act  was  an  unnecessary  and  wanton 

act  on  the  part  of  defendants'  servants,  the  tle- 

fendants  would  still  he  liahle,  for  it  was  done  in 

the   course   of  tlicir  (the   servants    service  and 

emiployment,  and   for  the  imrpose,  though  igno- 

rantly,    of  promoting  the  object  of  it.     .S7o/^  it 

vx.  V.  Grand  Tntiik  Jf.  Co.,  '24  V.  V.  347. 

.See    Vurs  v.    Gniud  Trunk  li.  Co.,  2.3  C.  V. 
143,  ]).  .SI Tit. 

See   TiiK    i-HKVioi's   .Srn-iiK.\D :  also,    IX.  p. 
3204. 


at  a  time  wlien  it  was  known  that  the  trail 
might  be  expectetl.  Held,  also,  that  the  in- . 
lect  of  the  company  to  blow  the  wlli^tlu  i.r  rii  ■ 
the  bell,  in  ap|proiicliing  tlie  crossiiii;,  cimlil  ||„t 
atl'ect  the  right  of  action.  Timnip'uu  v.  {;,■„„,! 
Trunk-  11.  Co.,  IS  (,».  15.  !)2. 


lilt. 


The  phiintilT  sent  three  of  his  limscs  t 
watering  place  on  the  highway,  witli  lii»,«irv 
who  menly  drove  tlieni  before  him,  iidt  iiium. 
liny  further  means  of  control,  by  biiillc,  Imlt,.-" 
I'hey  passed  the  watering  ijan. 
and  got  on  to  the  railvay  over  the  cattle  "iiar.ll 
which  was  tilled  np  with  snow,  and  one  nt  tlitijj 
was  killed  )iy  the  train  some  dist.iinf  tiiiin  tW 
point  of  intersecti<pn.  The  jury  foiiiid  that  tlie 
plaintill'  was  guilty  of  no  negligeiic';,  anil  tlut, 
had  the  cattle  guard  been  kept  char  df  >jii,«, 
the  horses  could  not  have  got  upon  the  tnuk:- 
Held,  that  the  iilaintill'  nevcrtlieless  eniild  v, 
recover,  for  his  horses  were  not  "in  eliar'i.it 
any  person  when  they  got  upon  the  lailwa 
Cuolci/  V.  Grand  Trunk  It.  Co.,  18  (,».  U,  !)ii 


fi.  E-ri'mjilinn  from  Lndi'difi/  an  to  Cottle,  tind-r 
20  I ■;«•/.  c.  12,  .s.  10,  noil-' Ji.  S.  O.  v.  1  ()."),  .-.<. 
!).■>  07. 


f'Mices  .and  c.attle- 
ivse   got    on  the 


In  an  action  for  not  erecfin 
guards,  whereliy  plaintiH  • 
track  and  was  killed,  there  was  evidence  that 
the  horse  escajied  fjdin  plaintitl'.i  Held  into  the 
street  within  half  v  n'i!c  of  the  railway,  and 
thence  upon  the  track  :-  "  'Id,  tb  '  so  the 
plaintill'  was  precluded  fioi..  reco^unngby  20 
Vict.  c.  12,  though  the  horse  wasnoi,  killed  at  the 
very  point  of  intei  section.  Firrix  v.  Grntid  Trnnk 

n.  c 

H.  Co.,  1  /  ».,>.  li.  i)/ 


i      The  plaintifl''s  son,  as  it  was  gevtiiig  dark,  vri 

i  taking  three  horses  along  a  road  wliich  en 

\  defendants'  railway,  riding  one,  IcadinyaiKitlKr, 

'  and   driving  the  third.     The  last  hnise,  hiini 

,  from  sixty  to  (Uie  hundred  feet  in  iicmt,  atttiui 

;  ted  to  cross  the  track  as  a  train  apprnachtd, aii( 

w.as  killed  : — Held,   upon  a  bill  ot  exeeiitini* ii 

the  County  t'ourt  and   error  tlicrenii,  that  t! 

horse  was  not  "in  charge  of"  any  iieisdii  witlii 

C.  ,S.  C  c.  (i(i,  s.  147,  and  that  the  iilaiiitillcMd 

not  recover.     Markhttin  v.  Gnat  \\'i.<lini  li 

2.-)  Q.  B.  r)72. 

I)eclaratiou,  that  defendants'  railway  crois 

a  highway  on   tlie   level  ;  that  it  was  their .liil 

to  keep  np  surticieiit  gates  at  the  point  (it  im 

Hi  Q.  H.  'A74  ;  Simiiaoii  v.  Grtat  llWen*  i  secti<in,  so  as  to  prevent  horses  fnmi  yuttiii-- 

(t.  15.  i')7.  their  road,    (fee,   yet  that    they  so  iieghL'iiil 

'managed   their  train,  that  tlic  plaiutitt's  li 
The  plaintiir,  as  constable,  seized  a  horse  un-  \  juussing  along  the  highway  were  killed.    M 
der  a  distress  warrant,  and  put  him  in  t'.ie  stable    ,iants  pleaded  that  the  horses  were  stravina 
of  .an  inn.     The  horse  escaped  to  the  road,  .and    the  highway  within   half  a  mile  ot  its  iiitJ 
liaving  got  upon  the  railway  owing  to  defects  in  ;  ti„n  with  the  railway,  and  not  in  eliarye  »\ 
the  cattle-guards,  was  killed  at  some  distance    |,erstui,  contrary  to  the  statute,  and  s^i  stra; 
from  the  point  of  intersectiiui  :~-Held,  that  nn-    airectly  from  the   highway  on  to  the  raihia' 
der  20  Vi't.  the  horse  was  unlawfully  upon  the    tiie  pcdnt  of  intersection.     Tlie  phiiiitilf  ivjj 
highway,  and  the  company  were  not  responsible,     "-nut  admitting"  that  the  horses  weiv  stnui 
notwithstanding  the  defect  in  the  cattle  guards.  ;  jtc.,    .as  alleged,    "but  taking   issue  ui-'i/ 
Held,    also,  that   although  the  horse  was  upon  ;  ^aid  allegation,— that   defemiaiits  so  caiv' 
the    road  witlnmt   the    plaintiff's  knowleilge  or    managed   their  tr.ain  that  thciebv.  ami  fP' 
p.rmission,  yet  he  was  there  unlawfully,  for  the    other  cause,  the  horses  were  killed  i- Htl 
statute  obliged  the  plaintiff  to  ]>revent  him  from    demurrer,   that  the  plaiiitills  were  net  ciil 
being  there.     Senilile.    also,    that  the    plaintill' ;  to  succeed,  for  that  the  statute  barred  all  iv 
had  sutticient   proiierty  in  the   horse  to  entitle    under  the  circumstances  stated  in  tlu' iilrf. 
him  to  sue.     Siwjmw   v.  Great  Wf»tern  h\  C'«.,  ;  ^vithstanding  defendants' negligent.    Ast( 
/  (.,».  ii.  .)/.  :  form   of  the   replication,   jier    I'raiHi,  i 

The  plaintifT's  son,  .a  boy  of  fourteen,  ^.os  |  ^^J'^^l'^ '^" '''^'^  ^'it''"!" '^^ '"' -^"cniipt  tnavi.iii 
tlriving  four  of  plaintill  "s  liorses  along  the  high- 
way about  ilusk,  intending  to  put  them  in  a 
field,  the  gate  of  which  oipcned  into  the  roatl 
about  sixty  yards  from  the  railway  crossing. 
While  he  was  opening  the  gate  the  hoi-ses,  lx;ing 
loose,  passed  on  to  the  track,  where  three  of 
tlieni  were  killed  by  the  train,  which  wiis  p.ass- 
ing  at  its  usual  time  : — Held,  that  the  jdaintifT 
was  barred  by  20  ^'ict.,  ft)r  his  horses  were  not 
"in  charge  of"  the  boy,  within  that  section; 
ami  that,  independently  of  that  statute,  he  w.oa 

guilty   of   culpable   negligence   in    sending   his  i  Trnnk  R.   Co.,  29  Q.  B.  13(>, 
liorses,  as  he  did,  in  charge  of  a  boy,  without  a  I  (/ceiii  WvMern  11.    Co.,  23  C.  1 
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out  confessing  the  jdea,  or  as  a  new  a>j!i 
of  the  same  cause  of  action  already  statni 
declaration.  McGee  v.  Gretd  Witkni  I!. 
Q.  B.  293. 

7.  Contrihntorij  Xi'i/liii' no. 

See  ThonipKoii  v.  Grand  Trunk  R.  '" 
B.  92,  p.  supra  ;    ]VatM)ti  v.  Xorlli'rn  /,'. 
Q.    B.  98,    p.  31(J()  ;    Winkler  v.  './"'' 
//.   Co.,    18  C.  P.  2r)0,  p.  31(18;  fAo/,  v.i 

-  ;ii;M 

Jo'i.  IJ 


-At  t/,e  trial  ,1 
^"I^Mal,  on  „.j„-  ., 

*'sr,-*.t'] 
'p«»"fyr'?j;; 

""i  «"t,ld  pay  all 


■  ..-^ — iTTtirtnBtf  Tj^wuum 


:r ":?"—--.-«.. 


il'7 

;,v„Mr,.v/,.,.„  /^  /.„';.  ^.•"•'  !'•   .il80:  /i. '''''' ^'^^'t'^' "ith  Jiini  ,,,^,      .''' ''"'''-■'''•^'. '"ml 

+  1      .      "'ii^ll  tflliis  ;i.s  niiirlif  1 


S.  />-,/,,„,/,.,  AWorn;,/,/,, 


"licri'lu- 


,aiM.,.„i "'  "'"'  '""1  "11  sii,.|,  f ""''  ''^'''-■'"•t'.  '111(1 


r  '""""""  "'f^'''  issue  j  ,ine,l    n„  ?  "''^'"'I'l'its    "lent  uxtu  -i  iV,     r  P'"-'^'-     ''''h.  Ic'ttcr  ,,, 
:.'"*-^''"«W  li?  taken      /^''V '"'''  ''''«•  ol,j"e     against  S^   T'''^'''^'''    tiio    lo  t ' .   ^    "  "V''''^'' 

--— ^xs^'^^mBim 

taiHi  .>     1      r     ^>    "'''t  Jiu    u-,v      1    •      .'"-**>  "H  tlio 


' '-  •ii^tnl.ite.^l;;^'^!^  "/^  J'-'T gave  €;50()0  '  Tl''!  '^''^'^nent     en)'^ 

t).atti,o,i5;'"/jn;.|';;;f  '''^'  ■■^-•«"»  %&  ;?'•" 


f''«'.  till.  i«teiit,.t.  If  ''"^'ksinitli,  ,S,-)  \-,.-.r^ 

In  .lotions  iiiiJer  J0&  ?i  v  ^ 

|>'.  the  court  will     ,,f     r    '''*•  ^'-  «.  K'.  S    P 


!>■  O^/,.,.  a,,,,. 
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RAILWAYS  AND  RAILWAY  COMPANIES. 


the  railM,  aiul  iiliueil  it  on  tliu  liighwiij',  the  car 
eiK'niiuliinj(  scuiie  six  to  ten  inches  on  the  gni- 
velled  \)i\rt.  'I'he  men  then  left  it,  and  remained 
away  uhout  halt'  an  hour,  tlie  foreman  goinu  to 
the  station,  and  two  men  seeing  it  eame  and  sat 
Ulion  it.  At  this  time  the  jiluintiU'  drove  past 
in  his  carriage,  and  his  liorso  shying  at  the  car 
ran  away,  threw  the  jilaintilF  out  and  severely 
injured  him.  The  foreman  took  the  hand  car 
back  to  its  station,  ahout  four  miles  oil',  the 
Sinie  evening  : —Jleld,  that  there  was  evidence 
of  negligence  to  go  to  the  jury,  in  thus  }daeing 
the  ear  on  the  highway,  for  which  defendants 
were  ics]ionsil)le  ;  and  a  verdict  for  the  plaintiH' 
was    uoheld.      Vurs  v.  (I'miid  Trunk  It.   Co.,  2.3 

c.  V.  14:;. 

Deceased  was  a  j>.assenger  in  defendants'  rail- 
way' for  W.  station,   and  was,  as  the  conductor 
said,  "  i>rctty  drunk"  when  he  got  on  the  train. 
He  went  out  of  the  car  door  at  that  station,  and 
next  morning  was  found  ahout  100  yards  heyond 
it,  ahout  four  feet  from  the  rail,  witli  his  legs 
cut  through  at  the  knee  joints  and  his  left  foot 
crushed,  of  vhich  injuries  he  died  that  after- 
noon.    There  was  contradictory  evideni'C  as  to 
whether  the  train  stojii)ed  h)ng  enough  at  the 
station,   for  which  there  were  oidy  two   passen- 
gers, to  enable  persons  to  alight  ;  hut  the  otlier  ! 
passenger  said  he  got   ott'  leisurely,  and  the  per-  I 
Hon  to  whom    leccased  had  been  talking  on  the  ; 
car  said  he  thought  deceased  had  left  the  train,  I 
and  that  he  told  the  conductor  so  after  the  train 
started.     'J'he  conductor  and  baggage  master  also  i 
gut  otl'    there   to   see   the    station    master   and 
returned  to  the  car.     There  was  no  further  proof 
of   the  manner  in  which  deceased  met  with  the  i 
accident : — Held,  that  thei'e  was  no  evidence  of  i 
negligence  on  defendants'  part  to  go  to  the  jury, 
and  a  nonsuit  was   orderetl.      Richards,    C.  J., 
doubting,  (but  not  dissenting),   on  the  ground 
that  deceased   having  been  taken  on  the  train  j 
while   intoxicated   with   the  coiuluctor's   know-  ; 
ledge,  and  the  very  sliortstop]>age  at  the  station,  ; 
afl'orded  some  evidence  of  negligence.     Hilm  v. 
Ctrciit  Wcstii-ii  1{.  Co..  'M\  Q.  ]3.  SCO.  \ 

The  plaintill'  was  a  passenger  in  defendants'  ' 
train,  when  ho  heard  a  lamp  drop  in  the  water 
closet  or  s.aloon  at  the  front  end  of  the  ear,  and  ' 
going  forward  with  others  saw  a  light  in  the 
saloon  and  some  one  trying  to  put  out  the  fire. 
The  tire  broke  out,  and  he  tried  to  pull  the  bell-  ' 
rope,  l)ut  found  it  would  not  work,  and  he  then  ' 
ran  into  the  next  car  in  front,  the  smoking-car, 
to  pull  the  rope.   The  conductor  had  run  forward, 
and  the  plaintifi'  supposing,   as  he   said,   that 
something  liad  been  done  to  stop  the  train,  and 
thinking  of  his  valise,  and  that  there  was  danger 
of  the    car  Ijeing  burned,   went  back   into  the 
burning  ear  ami  got  it,  and  tried  to  return,  Imt 
the  tire  broke  out  tieicely  across  the  passage  and 
prevented  him.     He  was  then  driven  to  the  rear 
end  of  the  car,  where  the  other  passengers  were  i 
crowding,  and  was  seriously  burned  before  the  : 
train  stopped.     The  otner  passengers  who  went 
with  him  into  the  smoking  car  remained  there, 
and  it  was  not  burned.     Defendants  gave  evi- 
dence to  shew  that  the  lamp  was  of  tlit  best  \ 
construction  and  well  secured,  and  that  the  oil ' 
was  of  the  Ijest  kind,  such  as  would  not  explode  '. 
or  take  Hre  fi-om  the  lamp  falling.     The  jury 
having  found  for  the  plaintiff  :— Held,  that  there  I 
was  some  evidence  from  whicli  the  jury  might  i 
infer  that  the  lamp  was  not  properly  secured, 


and  that  the  lire  was  occasioned 
consciincnce  ;  and  that  the  omi 


'•.*•  Its  fall ,,, 

"'I'  tu  llWCi 

bell-rope,  as  re(juired  by  the  statute,  waii uwli. 
geiice   on  ilcfcndants"  part.      ]!ut-    lft|i|^  ;,!, 
that  upon  tlie  evidence  the  ilaina^r  tn  tlif  |ii|., 
till' was  caused,    not  liy  defendants'  iit;;livi|,^,. 
but  by  his  own  voluntary  act  in  it  tiniiiii;- tut'' 


car.     A  nonsuit  was  tlicieforc  onlcn, 
(Jnnt  W'tnlirn  I'.  Oi.,  ',\1  <}.  11.  -j.-iii. 

See   Jimrc   v.  <  I  mini   Tnnik   I!,  i '., 
500,  p.  -J-u-I. 


Iln 


it;(. 


VI.    FiKE   FROM   !•: 


N(.IM> 


!      Where  it  ajipcarcd  that  the  tire  «as(.'aiisiili,\! 
the   engine,  liut  that  all   usual  and  linnnTiirHJ 
cautions  had  been  used  in  the  constnktiiiii:ii,,i| 
management  of  it  ;  — Held,  tliat  the  ililniilanuj 
should  in  reason  have  succeeded  ;  ami  a  \v;i,iit| 
j  f(U' jilaintitl' was  set  aside  on  payiiieiit  (M  i",t. 
Scmble,  that  in  such  cases   it  \\<i\dil  ail.l  ULitir-i 
j  ally  to  defendants'  case  to  show  that  tlit-v  '> 
,  thonuighly  cleared  away  all  logs  and  linbli«, 
!  &c.,  from  the  whole  space  occuiiied  liy  tlitirlnJ 
(if  railway   in   its   ordinary   width    ' llnnti  \ 
Ontario,   Siiucoc.   and  Jlurua  11.    L'nkm  c, 
\  Q.  B.  (i04. 

[  Railway  companies,  in  the  niaiiagonuut  i 
i  their  engines,  are  bound  (  .'y  to  use  tlie  niiliu;. 
;  and  regular  care  and  apiiliances  to  iJii-vint  t 
escape  of  sparks.  Any  property  so  luar  i 
track  as  to  be  in  danger,  notwithstaii(liiii;sul 
precautions,  remains  there  at  tiie  owinr't  nsl 
and  they  are  not  oliliged  to  shut  iitlj-tiaiiu 
take  extraordinary  care,  in  passini;  it.  //.' 
Onlario,  tSiincoi'  and  Huron  11.  Co.,  i;!  i^i,  |; 

However  clear  the  rule  may  be,  that  a|ia| 
may  kindle,  or  permit  tire  to  lunii  en  hijul 
land,  still  his  neighbour   nuist   not  lie  iiijuij 
thereby;  and  if  it  is  likely  by  spreailiii^'tu 
jury  him,  he  is  bound  to  ]iut   it  init,  u\  ck| 
himself  so  to  do,  otherwise,    he  will 
In  this  ease,  whilst  a  locomotive  oi  tl  uiiilai 
was  passing  over  their  track,  some  coals  dtj 
dropped  upon  the  track  and    spreail  intu 
plaintitV's  land.     The  evidence  slieweil  tltitl 
fendants'  trackmen,  though  they  excitul  tlij 
selves  in  saving  defendants'  fence,  iiiailiiintl 
tion   to   extinguish   the    tire  or  prevent  it  i 
extending  to  plaintiff's  premises,  whicli  m 
consetpience  considerably  damaged  :~Ht.U. 
defenclants  were  liable.     Held,  alsd,  cm  tljj 
thority  of  Vaughan  v.  Tatf  \'alc  1!.  Co..  Jl 
N.  070,  that  where  there  is  no  negligoiia- ej 
in  the  construction  or  the  manageiiiiiit  il 
locomotive,  the  company  are  not  liiilikfnriij 
resulting  from  the  mere  emissiim  of  liittl 
from  into  the  adjoining  lands,     i'li/'v.  (J 
Trunk  li.  Co.,  l(i  C.  P.  iiVi. 


3iMi  J^m  m 

criiisnj Hence  tlie  Jea 
tnpM,  and  thereli\ 
mhi'n  \iy  thvn\  to  j 
litlirf.sjireiiil  to  flu 
iy  trir.s,  iVc.  ;  I/eJi 
tk'(,'iieeii'.'il;eneli,  (.'• 
J(ii»c-Ii«eila^'o(iii  eatisi 

[kaiiiiijnrvsii,staiji( 

[lav  "  vitliiii  ( '.  s.  (' 

Jpliiiitirt',  tliei-et'ore,  si'i 

(l/ltrsiiili  iiijiiiy,  w.-is 

Itlfirt  of  tile  (iiijierial 

iiiidiaea.se.     MrC„ll„ 

fSK/.  R:.->7.     /„  app 

.iJtl)eii;,'li  a  railway 

w'Wi' for  the  eiiii.ssi.in  < 

Him,  wJi..ie  ,-iJl   Jj„ 

ButK.iis  aie  taken  to  j. 

ihe  ti.iek  leascn,, 

We  ii;atter,  Ai,.,  Jik^Jy 

/ii,iiiactioii,.|^,,.,i„,t,Ie 
Inmiii;  eoiiilni.stibJo  ,„, 

thfirtinek,  H  hereby  .' 
Ifr'iiMlefeiidants' engin, 
,, '■■""!..  Ac,  the  eWd 

l»otM,asin  such  a  state, 

MrlioHthefiroorigi, 

[tlio  track  caused  the  i„ji 

mt'l  jndoe  wh„  tried  ti 
»'t.  the  verdict,  ,i  „ 

JW,st,,  abide  th'eev 

^tk.,,hm,t,tfsJa„,n,e 
'liy  l.nish  wo,„|    ^^ 

^nt'-ry  iiegli^.eiiee  :__H'„i 

Ng  1".^  hiii.I  „.  any  pa 

''"»  hind  more  clean 
,  with  greater  e.x, 
'"  "'<^'  po.^siMe  occii, 

»•»[! 'Hit  that    ; 


ti 


liratidii 
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The  declaration  alleged  that  defemlaiitsj 
possessed  of  a  strip  of  land,  l)eiiig  tlie  laiJ 
side  of  a  railway,  separating  their  trailcj 
plaintiff's  land  ;  that  they  negligently ; 
trary  to  their  duty  alloweil  dry  woml,  Id 
&c.,    to   accumulate   there,    on  whioli 
ashes,  &c. ,  fell  fi'oni  the  engine,  and  theii 
in  consecjuence  great  danger,  as  they  kiiifl 
the  leaves,  &c. ,  would  be  ignitcil,  ami  t| 
extend  to  the  plaintiff's  land,  unless  the 
&c.,  were  removed,  or  care  taken  to  I'lvvej 
tire  so  occasioned  from  extending  ;  but  thi 
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[tw  a  second  trial  it  wa,  , 
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RAILWAYS  AND  KAlrw.v. 

'  «"fli   stni.   „f  1.,..,  ,,  "-^-i-lMJih. 


HI  iicglii'eiitl.v  kq,t  .sudi   sh-n,      <■  i 
OTiwiileiicc  till.  Ic./ivos    &,.  ■  /  ,'  I  "!.   '■'^"''  tliilt  ill 
M^4e, , ■111,1  tlu..a.|,y,  ,,„,!   i';'.ir' !•'■';'"  ^''^''^ 
wutinn  i.y  tlini,  t„  i„evt;it  LI    ■     "'  ''"^'  I"'"" 

,t; 


iutiws,  ic.  .  iicKi  ;if(iriiiii,,,  f  J  '.■'■■,■■  """ii-'c 
fe(M«isl!c„cli,  CiOQ.  15  ,.,^^  Vn  J"''^'"'^'it<'i 
iii»l»si'(l  a^'dcid  faiisu  „/•  acti.m"'  .)  'im""''  ^■"""< 
l^'i  .111  iiijiiry  .sii.stniiiod  "  In-  .-..,'  "'       '''■''  ''  W"h 

,t:,y  Mitliinc.  s.  c.  c.  (;(;\  s'.'f""  'V'^' '■"■'- 

fiiiiiitiH,  tiic'ivioiv,  mill,.,  „;,;,;,;,•  ■'"".'  ''"it  tin, 

jltir.sNcli  injm\-,  w.'is  l.aiTwl      n        *"''  '"""tiis 
ttfnt  of  tlif  ;iiiin..nal  .Act    14  !•        ,,K'  "**  ^"  ^lic 
.«''.  .V.S..    JAr,,//.,;*:   ,t,b'-„  ''•  ,c.  7S.  in  I 
31V.  I!.  .-IT,     (iiapiiea].     '"""'/'•'»■'/'.  To    I 
.AltlioiiKli  a  railway  coiiiin.,. 
iW./.rtliec.i,,i,ssio„'„f"'Si  r  "''*  ■•^■■'^l-n- 
ipm,  wlieie  al]    kiunv,      ,..l'  ,t    '  ^'T  *''^''''- 
f|.  tla.  track  roasonilX"  J,. '  'J'^t  tlioy  „}„st 
leiatttT,  &v.,  Jikdy  to  li     fl       "'^'"'"'""sti- 

Jnanaetinn,  airaiimt  ilnf„.  i     .    . 
I-i"«eonih„:tii;f  ^^""t^f^'.ogli^ei.tly 

ifr"ni,lt.f..n,la,it.s'  olivines   ,Ll         ''"'''"''^  "l>on 

^ok«.mn.s,ic.Jia,stat     I  't  it    rT'  "'"*  *''« 

Urh.nv  th.  (iro  ori.^i,  ..t ' ,  ^  '1',''  "'''  clearly 
tk  track  cansc.,1  tlieli  'l' ';,;"" /'.'■'^t  the  «tate 
ej..r,v  liavin^,  /oin,,]      ,'I?,*",1'  ''""tiff 's  laii.l. 

^ jn^lgo  who  tn-:.  1  the  c.  :'T'""'  f"'^  *'- 
with  tlio  vcnlict,  a  ,  ow  ;^"'*'"fe"''«««ti«- 

tto..t,,toal.i.le  the  event      li  ''"''  ^"■"'''-■<' 

li'lrv  linish  woo.l,  &c  „  „  ""'•'''  covered 
ktm-y  iiegli^^eiice  --h'  ^  T'"'  ^'"''*>'  "^  «"»- 
'M  lM,nn,l,  as  a  matte  'nf^'''''-'''  "'•''*  I'c 
^^^"^lamlina^y  "^^^^^ 

^■tk.  railway  ran  clo.  e  t     "  '  V"'""'-''''  '"-- 
-l"-^  l.->n<i  more  clean   ..,/'  '^^""fe'  '*•  "r  to 

''.*;>  with  ^n-eatert^ieli*thr"'""''  '"•"«''■ 
"'  'lie  i.o.s.si|,le  oeeii.,!  '."'  'i^ticijia- 

™)»"'^^k;  Init  thi    t  Ip  f  ■'   ".^  "'•«  ""  the 

.Ms»iial,ly  careful  M-av      n  ^    "^  Property 

ir.   //'.  '^-  *-  '8.  "'  tlefen.lants' 

ft«M second  trial  it  was     H,n    x, 
swcnotproteeted  by  the  ^m.  *J'"*  '^^-'^c"" 

iti"s  (lUfstion  reviewel  p '%f"'tl'orities 
h'''tes  are  not  exel.ule d  i„  .n  '^^^"»«-  J- 
p«isfai,se,l  hy  neeli.rin  '  /"  '^^cs  ^'liere 
Nere  it  has  he" n  iSi'  ^",    ".'^-^  ''"  ""t 

»f"S  ";:,i?''r^*T'^^  "^  «'-  ease 
«yl".ilt  thro  37Kt^'''''^'-°'-''l  l'--»ving  S 

huftcieiit  evidence  of  ..  r^*'"^*  there 
»'*  !«'•';  an.l  a  second  ^>'r""  "»  the 
'"''  for  the  plaintiff  „  ""''"'*  having 
//^  I"'"ntitt,    a  new  trial  wal 


'■'"-'  line  hiiviiiff  I. 

"c\v  coiintrv     ^n       '1  •'CL'entlv  luiilt  (l>..       i 


t  ■^■08  felled    by      i,^  '^"""-'r.  '■!    havii,,,    |,,,V  f  1 '! 
■'J«<'.  that  the    4  yi'J"«""n  laitl.     nJr 

isB'«=-'»s  fci'!»-'-"- 
iiowevpi-  fi.  ''"'- t'oniDaiu'  t.  ,,  .  ft" 
"1        1    '  t'"-' <|iie.stion  a^  /^'•'■"i;     J'lthiscase 

jjta.,,,,.J:,S;f,;™.«..os,ig..;JL*i: 


]. 


C'w''////,.,,,v  „n  TH-rf. 


tJience  by  the  ni  r|,f         ^"  ^^t  iiiiii  go  on  fro  ! 

tn.oiis  journey  from  tj '%'""*"*  "'  "»c  con- 
iJetroit,  givi„,ri,i,j  '       t''c  .^<'si>en,s.on  brid.,e  to 
«<'"ger  tmin  fn       tl       "l*.t"""«f  taking  aiu^Ls 
-J  if  that  tmln'  ,i^  '^,;;-;t  of  eon.m^,eeiiJ:  ; 
t    be  conveyed  the  res  Le  i,!    '  ''''"'"  '''Stance 


■•o  action  arain^if  t   ,.„-i 
HalIow^ignler'fe-'»P-yfor 
,« remain  covere.l  vrUu^  a<lj<'Uiing  the 

^^r^K  still's 

^"'^^-ongin.teT.tS3£-. 


Declaration  .  that  1  ''•''•  "^■ 

-^^theplaintiS  VpaSelL'e^^^   "'"r^*^''^''   to 
t"  loronto,  but  wron[?nii '  ^"-^  ^''"'"  ^''"'anoque 

the  ears,     defendants  pe!'LlH''f'"'  '"'■"  ^'-im 

^er&s.seyi|rt:tef:^g- 

another  of  their  t^3»•/^■^"'^-  enters 
tl'.ey    refused   to    carrv  T    ^  *"  ^-  ''3'  wliicli 
gnev-ance  complains  U?  1»'"  -which  ias  the 
ff«:«  the  8th  of  DSnb^r  ^??l'?tion  :  that  be 
I'cly  atlvertised,    by  tw'  ''f  '^'"'ants  had  pub- 
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4. 


m 


would  not,  and  it  did  not,  arrive  at  T.  until  the  i  passes  were  deniaiuled.  4.  Tliat  t.ikiiig  thct.fh 
inorninj,'  of  tlie  Otli :  that  on  its  arrival  at  C.  tlic  vious  usaj,'u  in  giving  tickuts  into  i  iMi«ii|,.ratL 
lilaintiH',  finding  tlie  train  could  not  reach  T.  j  the  letters  given  in  tliu  re[)ort,  iMJiistitiitiilasi,^' 
until  tlie  Otli,  k'tt  it,  and  defendaiits  waived  the  '  cient  demand.  ").  Tiiat  eonsidciin;'  sikI,  ,!»,,, 
terms  of  tlieir  ticket,  and  the  idaintill'  on  the  which  shewed  the  intention  of  tlir  luutiwatti' 
JOtii  claimed  to  go  on  liy  the  morning  train  ;  time,  and  the  inconvenience  of  n  iliHiivut  tdi, 
})assing  (".  for  T.  on  this  ticket,  Imt  was  )>re-  struction,  it  might  lie  held  that  the  iiasMislinniJ 
venteil  :— Held,  on  demurrer.  I.  Tliat  the  j)lca,  !  lie  ainiual,  not  fur  each  trij).  yi'n.inni  fi,iiA 
without  reference  to  the  replication,  Vvas  a  good  liilcnKtlhniiil  lirhliji-  Cu.  iiinl  Xiiiiiin-ti  f'nlL.^ 
defence,  for  the  ticket  was  a  contract  liy  ilef en-  jiiiixioii  Jiriitije  Cu.  v.  ilrtnl  \Vi.-ii,rii  l!,i\  .i 
dants  to  convey  the  plaintilF  from  ().  to  T.  in  j  (,>.  15.  3111. 


See  Fiiriirill  \.  (I rami  'rrinik  I!  C 

4-27,  p.  ;iis(;. 


2.   Puttliiij  Ptrmiis  iijl'  Ti'iihu. 
Case,  for  compelling  plaintiff  to  leave  ddenJ 

iitlianiijj 

till.lisU 
;illi 


dants'  train  on  her  journey  fmni  St.  ( 
to  Paris.     I'lea,  that  defendants  h:ii 


one  continuous  journey,  to  commence  on  the 
ilate  of  issuing  it.  '2.  That  the  replication  was 
had,  for  even  if  the  time  tahle  eoidd  he  con- 
.strucd  as  incorporating  a  condition  as  to  time 
into  the  contract,  yet  as  the  contract  was  par- 
tially executed  for  the  ])laintiH  "s  henelit  l>y  his 
convej'ance  to  C,  the  breach  could  only  entitle 
him  to  compensation  in  damages.     3.  That  tlie 

time  table  was  not  ])art  of  the  c(mtract,  hut  a  i  certain  fares  on  their  road,  whuli  wiii  ;iil  im. 
re])resentation  only  ;  and  in  that  view  the  plain-  ■  payalde  to  the  conductor  :  that  tlic  ci,ii,lurt„r 
tiff  should  have  averred  tliat  he  bought  his  ticket  j  the  train,  in  discharge  of  his  chitv,  .li  iii;iu,lni 
on  the  faith  of  such  reiiresentation  before  the    plair.tiff  the   usual   fare,    which   slic  icliisol 
time   specitied    for   the  train   to  leave   (i.,    not    pay,  and  therefore  he  obligeii  lur  tn  Itivctk 
merely  before  the  arrival  of  the  train  there,  for    train  at  a  way  station,      liephcaticii,  that  litioJ 
if  after  the  time  specified,  he   knew  as  well  as    the  plaintiff  entered  the  cars  slic  pai,|  to  dtfej 
<lefendaiits  that  the  time  table  had  been  departed  ;  dants  her  fare  at  tlie  St.  ( '.  static.ii,  ami  iiTeivd. 
from.     ^)ua>re,  whether  the  plaintiff  by  leaving  |  a  ticket,   which  ticket  she  casually  lo^t  l«i,,ij 
the  train  atC,  ami  thus  making  it  impossible  ;  the  cimduetor  called   upim  her  fdi' jiavimiit  ( 
for  defendants  to  perform  the  substantial  part  of !  all    which   the  conductor   had  iiiiMce  ;'  witliJ 
their  ciiiitraet,  by  conveying  him  in  one  continu-  j  this,  that  she  refused  to  pav  tiic  saiil  laniiitj 
nus  journey  to   T.,  had  not  forfeited  all  right  :  plea  meuticmed,    or   did   not   pay  tliu  sjiiiej 
nniler  it.     Jirhiij.>!  v.  draiKl  Trunk  N.  Co.,  24  ii.  I  uUeged  —  concluding  to   the  cuimtiy  :-Hi;ll 
J^-*"'"^-  i  on  demurrer,  plea  good  ;  rc|ilicatmii  iiul.  /ij 

The  i)laintiffs  by  deed,  dated  the  1st  of  Octo  I  ''  "■'••  "■'■  '''•'"«  "'''■•'•''•'•»  />'■  <'«.,  It  (,l.  li.  ;)iiil. 
ber,  IS."):^,  Iea8e<l  to  defendants  the  railway  Hoor  \  The  facts  at  the  trial  appeared  ti>  bo  that  t 
of  their  siLspension  bri.lgc,  with  the  right  to  plaintiff  L)st  the  ticket  before  reacliiiigCiiiinij 
give  other  companies  the  privilege  of  crossing  it  |  an  intermediate  station  between  St.  t'atlianJ 
with  trains.  The  plaintiffs  agreed  to  allow  the  ;  and  I'aris,  and  when  the  condiutnr  ,\mm4 
directors  and  employees  of  the  defendants,  and  her  fare  infonne<l  him  of  these  facts,  dtwlii 
such  other  companies  as  they  should  arrange  he  had  no  other  knowledge.  He  insisted  netj 
with,  free  tickets  over  the  bridge;  and  defen-  theless  upon  her  paying  again  to  liiiii,  aiiil 
dants  agree  to  allow  from  their  own  and  procure  !  her  refusal  obliged  her  to  leave  tliu  Larsati 
from  the  companies  with  whom  they  .slnmld  so  '  In  so  doing  he  was  obeying  the  n  ;.'nlati.iiij| 
arrange  free  tickets  for  the  directors  and  otticers  the  company,  which  were  autlic.ri/ud  livtlf 
of  the  plaintiffs  to  pass  <iver  their  respective  rail-  '■  charter  ;— Held,  that  he  was  jnstiliid 


I'l 


oars  the  freight  brought  by  them  for  the  (J.  W 

K.  Co.,  &c.     Up  to   18()0  defendants  gave  the 

directors  and  officers   of  the   plaintiffs   annual 

passes  over  their  railway,  and  up  to  ISoS  iiro- 

cured  for  them  passes  from  the  N.  Y.  1{.  I'o. ; 

but  they  then  refused  to  give  more  than  special 

passes  over  their  own  road,  to  be  u.sed  only  on  ; 

the  business  of  the  plaintiffs,  and  limited  to  one  '. 

trip  ;  and  as  to  passes  over  the  N.  Y.  road,  they  j 

contended  that  they  had  never  been  demanded, 

or  if  they  had  that  they  were  not  bouiul  to  pro-  ■ 

cure   them: — Held,    1.    That   defendants   were! 

bound  by  the  covenant,  and  the  jiasses  could  not  I  „  ■         j 

be  confined  to  the  plaintiffs'  business.     2.  That  |  P"ttingtJ'e  plaintiff  off  a  train,  tlimiglitheij 

the  N.  Y.  C.  I!.  Co.  was  within  the  agreement,    venience  occasioned  to  him  was  trirtiiiii.a 

so  as  to  entitle  the  plaintiffs  to  demand  passes  on  '  conductor  acted  bona  fide,  under  an 

that  railway  from  defendants.     3.  That  a  de- 1  tl'a*  tl»e  plaintiff  had  not  paid  ins  far^ 

niand  of  the  passes  by  the  plaintiffs  was  neces-    without  harshness  or  violence.   Xcwtiial.i 

sary,  for  though  the  plaintiffs  might  not  know  j  f«r  excessive  damages.    HanUman  v,  (./"i| 

with  what  other  companies  defendants  had  made  ;  '''"'*  ^-  Go. ,  20  Q.  B.  24. 

arrangements,  yet  they  would  be  aware,  while'      The  plaintiff' while  travelling  between  1| 

defendants  might  not  be,  for  what  persons  such    and  L.  mislaid,  and  being  called  upon  to  ji 


go.  Tlie  ciiiKluotur  saia 
must  decide,  and  afterwards,  on  his  d«y 
again  on  the  same  ground,  stopped  the  trainj 
put  him  out,  at  a  phice  about  a  mile  and  a  J 
ter  from  the  last  station,  and  witliiii  haliaf 
of  a  house.  The  plaintiff  at  last  toinluRi 
gold  piece,  telling  the  conductor  t^'  takeliisi 
(.lr'1.35)  out  of  it;— Held,  that  the  idaiiit;ff| 
refused  to  pay  his  fare  within  the  meaiiii 
14  &  15  Vict.  c.  51,  s.  21,  suli-see.  (I,  aiiill 
the  conductor  was  justified  in  wliat  hej 
Fulton  V.  Gnuul  Trunk  li.  Co.,  17  Q.  li. ' 

Verdict  for  X.nO  against  a  railway  eniiiiij 


|3lM 

■fnnlil  Milt  liiid  hi"  i 

]ia;tiJi:,'SMiiii'  t'/ne  i 

jiir'Mitt.  he  I'lfiTJiig 

r.-Mltiitr.kc'ii.sfi 

|»  i.i-l  the  railuav 

jl»„d,'.|:-IIcM,  th 

Mr  \\C\a  act  nf 

Wiff-'n  H'o'v  consid 

icind  venliut  Uir  tli 

(It  iiiterforj.     ( V/^/.. 

■  Ml 

IHiere  the  cuiidiii 
lli'iisi'  reiiiDVcs  frmii 
|aiil  (lis  fare,  the 
iiaiilt.  Hilt  \vlioro, 
Ibmv.i1,  ;iii(1  wliile 
i|«!  ami  was  inju 
|lit«  were  lint  liable  i 
)  liiin,  as  his  reiiiuva 
It  rellliito  eaiis-e  of  t] 
\i.lmiiil  Trunk  1).  Co, 

(In  an  aetioii  U\r  [nitt 
jfeiidants  jilcadcd  tlia 
hilainti/fto  becaiTio( 
krired  tliat  tile  ti 
lft>ni!iiet(ir  must  have 
Wlis  liefeiv,  and  that 
lake  It  on  th  It  accoun 
'»na|irevi,iii,s  „ccas 
lireseiited  an  „1,1  t; 
Kt«i  fi.i'l  |iaid  his  far, 
Istmees  heiii;,.  calciilat 
inire|ii-n,liietii.n  of  tJi 

|t  t"  entitle  tlie  jdaintii 
Mild  have  been  left 
pr  tile  jdainti/F  had 
[itteinptiiy  an  imposii 
'i-iili.Co.,  20  Q.  ij   .:,. 


I        ,  "-'fe'ed  p 
'•ire  demand 


■J 


lefirstenimt  all 

iri/fi" 

'i«"s  |'.is.sagc  from  Osi 
f "'  ■'  t!'.'.t  plaintitr  , 
;;7''''i«l'"rtc,l  back 
""''•■"'  ""t'ce,  vet  def 
«i.te.  „•„„],[  „„t  t,,,„, 

'"■'^'''  """   *■'•'""  thei, 
^  <■■  1'  .'iiitiff  bei,,,,  ,, 

roars  roniT.  too.,  n-a 
('"Mhlvand  wrongfnll 

If^lO.,  though 
*'i'"l  ■•'»}■  fare  or  ticket 
'"'servant  of  defemi 
^''"'"sl.atorcap      J 

fs."chfaroori,ro,l,  . 

Ml lie,,  of  whom  tl 
'   «i}'  w,I,.c  nidicatii, 

ta, 8  bought  from  de 
Ftel  "„„n,i  t...  ,    "- 


|«iily,' 

ilavs 

;  had 

t'lt 

n  said 


&'"il  for  day  „ 

,,  ^     mmg  therefor 

'"'  "f'«''  "'e  date  o 

(    ^'"nefromo.  to 

"the  condnotor  ^o°n 

i;^  conductor  reffi 
^Wrefu.,edto,aytL 
' '"''efcndants  •  «ih 

pi  count— tin.*-  tu       ,  . 

h"-'X"oHt' 


hm 


HAILWAV«  A.VI.  ,un,WAV  COMPAKr^ 


L,„l,l  not  had  h.'' ticket.     The  c.,n.li,ct,„.  „ff      i  •'^1^6 

U,lt.,f.kc.  l.i,s  faro.  '(/,;,.„  ;',,  .  ,ti  '  "''"^''"r    "I"'"  xai.l  cum       ',  .'"'''•;'  V  I'".V  Lin,,  ,vlu.ro: 
;^anl.l:;;Hd,l.  that  .lefel^U^^i'^J  '""/^r  r'"""-^   «".M  ;  ,^';;  h  j':;;:';"'':;'-  ^"•'^""     ^  I 


i|f.iiii><t  tb< 
|tir;irilt'i 
ilJefdr  this  act  of  tlic  olHcoi- 
iisidered  vxi 


,_  "fell  t/io  I  .l.mtM,    whicli   tlicir  sf:rv.,  'Wn^t  dof,.,,. 


i|i|ie(l  .■iiiil  w.i.s 


'f    siicdi 
M^'l'l.  .tliat  defen- 


tima.i^r  i,i|„  „„.  tlu."t"iM"f'''"''''^.'."'"'  '""  '■<"■ 

.^■■■'«  n.'t  ..ldij,c.d  to  allc  '"  tl..  "^ ,'  ,""-■'■"  trespass. 
I^iii'wii  toidaiiititr.iv,       •        -^   '•'"fun.laiit.-    and 

t  .locoiint.      It  u-.o»  '    V"^''  I  ?'">  t"  '''ivo  l),,t.n  ..n>l.,„i:,  ■  ■    '^  •.  ""'  ""t  iil>( 


lilts  we  not  lial)lo  for' til..' in ;',','  ■^'^'^^   ''''''*^"- 
Itrtmnto  ca,,..,.  of  tl.o  ao.i  c nt       ,  ''■  r"""*'^ 

Hn  ,111  action  for  imttiiH'  iilaintift'nff      ^     • 
|n.la„t.s  pleaded  tliat  tli'vK   ,„?,."  *'■""; 

lto),eeanio,lfor'L    air     'T"'^'' 
ippeft'l  that  th.  tickot  oS  ■"'.■VH"^-'- 

IfMiiiIiictiir  111 


»k.'  it  0.1  that  aoeount.  It  ^irur'fT^  '  f  "'>'  \"  ''•'^''•'  '">«>.  o,,\,''">'  •  '"''1  >"'t  neecs- 
»"^'  I'anioiis  oce,a.sio„    tl.o  ««,''''■  "1^"  '  'i'  ""^ko  it  logal  ;  tl.  t  '       "  ''^'■'""'  '"  '"-'lor 

■■m.ntcd  an  old  ticket   1^,]      uJ:''}'"""  I  "'?*  ''^•■f'-'"'I^"'t.s  1  a,  Ic  a    ,' i'''"'''"^'*'"'->' '" '•'-•"y 

1  liiid  i-aid  lii.s  faro  --H,  1      +     1  !,  "'"'«    ""'''- '''«  it  di.I  „ot  a,  „..    *f' ^  """''''  tl'^m  lM.  „er 

-' '-i"«  calculated  to  Stl'll^^'='-^'^^ 

e  luvxluction  of  the  ticket  u     '"'l"^'"'".    *""'  "f  i-eturniiu,  ,.-1  I  In  n       ''  '^  ""I"'«l'  'i  fon.li- 

-fit'^  the  plaintiff  ^;^!;[i-^  "^-'K;  j't  wa.  a  ..00^^^'  ^sr:!;r:'  ^--.  .i-^u,^ 


|,ikc  it  (111  that  account 
t  on 
I  ]ireiie: 
Ijctti. 
btiiia 
|iirrtMuv.(hicti,m  oT'thrt^'.'l-nf''*''  ^"'"1''^'""",  1  *'■""  of 

:'-':st,!;itf:«i'«S;r-te?'"^^        t-- 

H'-'l-l.  also,  .second  „lca  to  °  "'",'"  I'''''''-ti(r. 


i 

■ 

4 

i^;  f  ? 

Pl'^ntiff  hoi^  in'S'l"-"^  ■i"?tiii^il.Ie"c"u,so  V;;; 
|ti.ei.lai,,tin"li;7,,:;'!"  '-■'^'■*';  -'"l  cunt- l ;•;"'''  P"t  him  out,  a.,;  "lho,v;«"'^' "■""''!  "» 
ImfiMniT  0°\;  'T',"^""' "»  «lefe„.  *  "'^'-'f'"-"  "Wiged  to  assume  ,  fT  '^'^ '"'*- 
|f"roibh-ind  u...   •     n  ''^'''^'^'^"•I''"'ts'ser.  M"''J"'''^:  Imt-Hehl   tl,  c       -l,"  '«'l^'o  for  that 

Wm'  fare  or  r.'^"  ""*'  '^"titled  had  ^'  T'  '""'  ^'^  alle.ratioi  t),!!  T-^  ""'"plained 
|)'»sc.rv,n  to  ,1  f  f  ^'"""^  I'^''*"'t''fl;  an,  '^•'"-^''^^J  *"  lea^x.  tho^carr  .5  ^'.^'"'""^  ^^•««  ''e- 
fconhil'hat  p  a;r/%''»  ^••'"l  tra.-n  hf^<f-l  therefrom.''  ^r^^^^t  ^'^^/^-/'-'--iWy 

|c«  presented  hin  lei   V  ''''H'  *"  '"''■«''»to    ^^•/';"  '^'  f'-  P-  427.  ^   '•    ^"■"'"'  ^'''''''/t 

Jap  any  had 
Iplea  tl)  h'rst  . 

iirkeil  "  ,     I  '/""i  ""fendants  a  return" 

iKvsaLVthe    HteV  reduced  rate ;    -Mliott.         "-    ^^  ^^^    J-   ^^.    S.    172. -C.  C 
r  !'»''  g""e  from  Of    ^'^"?  *"^'^«*'  "» 

fc"!;'-:^'-'  the  ;s^i,te!'  I  *"  iv--ir  5^;:::^  °!  i^-m  fro„!  ,jrt::tier 


I  g  evidence  to  sajjport 


PWT 


f".- 


hi . 
M  I.  ■ 


nis: 


IIAILWAYS  AND  ItAlIAVAY  (O.MI'ANIKH. 

'I'luV    tllcll    nlli'ltil    to   1 11(1  VU    (ll«  I  Ht'HHioll  of  II  llHJ,'  III'  "iUrT  Hlnilll  lliti 


'')l^"  u\ 


tlicil'    lIl'fl'IK 

t<!iiiliiiK  I'lirtlii'i'  to  mIii'w  till'  ilislniiii'Kty  of  l\w. 
cliiiiii)  tli.'it  tlil.i  fai'lii  liiiil  licrii  the  Niiliicct  of  it 
unit  III  < 'li.inrt'ry,  in  wliidi  it  wii«  ilrciicd  tlmt 
tilt:  |ihiiiitill"H  fiitlici'  iirjil  the  laiul  only  hk  iigt'iit 
for  iinntlirr,  iiml  slmiiM  cniiMy  to  liim  ;  miil 
that  till'  pliiintill' «,is  awiiif  of  the  fin't,  having 
lietn  cxaniini'il  as  a  witiicsH  in  tlio  cunu  ;  Ht'Iil, 
that  Hiii'li  iviili'iii'c  Mils  ri^litly  ii'cuivi'il  ;  ami 
that  it  was  sutliciiiit  to  iH/ivc  tlm  ilccrcr.  with- 
out till'  other  inorcriliiiys  in  thu  unit,  Tliumiix 
V.  <  I  roil  \V<st,ni  II.  Co.,  14  (^  H.  380. 

A  railway  ti)in|iaiiy  is  not  lialilf  for  nu'i't'Iiaii- 
<li/,c  canirii  liy  a  passiiiHir  as  )mg;,'a>,'r,  forwhiih 
Ho  extra  charge  was  jiaiil.  S/imry.  (Ii'iiiiil  Tniiik 
li.  Co.,  7  ('.   I'.  4!i:i. 

The  ]ilaiiiti!r,  a  earpenter,  had  «  ith  him,  as  a 
iiiiHsengiM-  lpy  lU  fomlants'  railway,  a  liox  coiitain- 
liig  a  eoiieertina,  n  rifle,  n  nrnlnr,  tii'ii  ijnlil 
v/idiii",  II  liii'ht,  lint  ifiilil  riiKji,  II  s'lln  )•  jhiiiiI 
r(iKi\  a  sewing  maeliine,  ami  a  i|iiantity  of  tools 
of  his  traile,  siieh  as  chisels,  ]ilanes,  ite.  Thi! 
])ox  having  lieen  lost  at  the  Toronto  station 
while  in  defenilants'  eare  :  HeM,  that  the  arti- 
cles in  italies  were  onliiiary  iiersonal  luggage,  for 
■which  ilifeiiilants  Were  responsilile,  hut  that  the 
others  were  not.  Wilson,  J.,  diss.,  as  to  the 
eoiieertina  :  Held,  also,  that  the  fact  of  the 
other  artiele.s  lieing  in  the  hox  eonld  not  jireveiit 
the  iiL'iintitr from  reeoveiing  forsueh  as  were  per- 
sonal luggage.  Jlriili/  v.  (Iriiiiil  Trunk  It.  Co.,  'A'2 
Q.  15.  (id. 

The  ]ilaii)litr,  an  emigrant  for  Toronto,  liroiight 
with  him  frnm  iMigland  a  lio.x,  as  personal  lug- 
gage, which  contained  only  rare  plants  and 
roses  intended  for  s.ih'.  lie  deli\ered  it  to 
defeiid.uits'  haggage  master  at  (^uehec,  sayint' 
that  he  would  (lay  for  it,  Imt  not  stating  its 
contents,  on  which  the  latter  asked  for  his 
ticket,  and  on  seeing  that  it  was  a  third-class 
(ioveinmeiit  i  iiiigrant  ticket,  he  said  there  was 


nothing  to  pay,  and  that  it  might  go  with  the  ;  person  took  his  check  for  it,  withtiii 


'■'''  "I  III;™ 
did  not,  without  some  evidence  ii|  iimtrait  1 
presH  or  implied  to  th.it   itleet,  n  Ihm  tlic  J 
jpaiiy  from  their  lialiility  an  coimiuuh  jnff, 
ciute  of  loHH.     Monition,  •).,  diss.    ,v  r    m 
A.  1«3. 

The  iilnintilT  was  a  jiassenger  fn.m  I',, 
Seaforth,    with   two  trunks,   eliecki.i.     \t 
forth  the  trunks  were  ]iut  on  tlie  plutfnrni 
he  assisted   defendants'   servant  to  rirrv  tl 
into  the  haggage  room,  and  went  iip  m  .m 
huH  to  the  hotel  uhout  ,'{  p.m.     .\lji,iit  S n nil 
sent  his  eheckti  for  the  trunks,  luit  mii' .,1  \\ 
had  ilisHp|ieared,  and  the  evideuci'  ucutt, 
that  it  had  lieen  stolen  :      Meld,  tiint  ilii, 
were  not  responsilile  ;  that  their dntv  as inrin 
ciirrierH  ended  whi.'ii  tlu;  trunk  iLnriniiu 
on  the  platform,  and  the  plainlitf  Im,!  hid 
Hoiialile  time  to  ri'inove  it,  as  hedi  :ulv  lui.i 
J'i'iifon  V.  (Iriiiiil  Trunk  II.  (',,.,  •Js  1^1.  H.  ;;>- 

The  ]ilaintill',  an  intending  |iassiii(,'iTlivi 
ilaiits'  railway,  a  iptarter  of  an  iiniir  liiiir«| 
train  started,  entered  a  passem;eiearst;iiiiii/ 
the  station  at  the  original  startiii;,'  jHiint, 
valise  on  a  vacant  seat,  and  went  nut;  ig| 
his   return   shortly   afterwards,  his  Viili.*:j 
gone.      It  was  not  shewn  that  at  the  tiiiit 
the  valise  any  one  was  in  charge  nf  tli'tnij 
that  there  was  any  other  pas»eMi.'ir  in  tiij 
Semlile,  that  there  was  no  sullii  ii  nt  ijijive 
the  valise  to  defendants  to  rendiT  tliiiii 
Ki'rr  v.  (Iriuiil  Trunk  U,  Co.,  L'4  ( '.  I'.  M 

The  ]ilaintiif  purchased  a  ticket  frmn : 
ilants  at  lletmit  for  a  lirst-eiass  la^siitl 
Detroit  to  Washington,  jiaying  tliu  taiu  foi 
whole  distance.  It  had  live  cnupuiw  atti 
perforated  so  that  they  could  he  ilet:iilift' 
given  uji,  each  one  heing  for  the  ili.stiiikel 
traversed  over  a  dillereiit  railway  nr 
route  on  the  way.  The  plaiiitills  tniiili 
checked  to  HuH'alo,  and,  when  iic:ir 


pl.aintitl'  on  the  train.     Tlii'  |ilaiiitill'  said  the  hox 

was  marked  somewhere,   "  I'liints perishahle," 

but  he  could  not  say  defendants'  otKcers  saw  it, 
and  it  was  sworn  that  if  they  had  hceii  notilied 
that  it  was  freight  or  merchaiiilize  it  would  not 
have  lieen  taken  ---ilelil,  that  defendants  werj 
not  liahlo  for  its  li.ss.  //«•  v.  Grand  Trunk  It, 
Co.,  .%  Q.  B.  :i50. 

Plaiutiflr,  travellini'  on  a  first-class  p.assenger 
ticket  on  defendants  railway  from  Chatham  to 
Toronto,  took  a  travelling  hag  with  him  into  the 
car,  not  having  ort'ered  it  to  be  checked,  nor 
having  been  iiskeil  to  do  so,  or  to  give  it  in 
charge  to  any  of  defendants'  servants.  At  the 
London  station,  where  the  train  stopiied  for  re- 
freshments, he  left  it  on  his  seat  in  the  cur  to 
retain  tho  place,  and  on  his  return  from  the 
refreshiiient  nioni  it  was  gone  : — Held,  that  de- 
fendants were  liable  for  the  Kiss.  Morrison,  J., 
diss.,  on  the  ground  that,  under  the  system  of 
checking  luggage  adopted  in  this  country,  defen- 
dants' liability  should  be  confined  to  articles 
checked.  Per  Drajjer,  C.  J. — That  system 
should  be  considered  as  an  additional  precaution 
adopted  by  the  defendants  for  their  own  security, 
not  as  affecting  their  liability.  Gamble  v.  Great 
WeMirn  It.  Co.,  24  Q.  B.  407. 

Held,  in  appeal,  affirming  the  last  judgment, 
that  the  mere  fact  of  a  pa&seuger  retaining  pos- 


tho  omnibus  route  to  the  statiini  ut'  tlit  Kri 
way,  by  which  the  jilaiiitilf  was  tn  |iriirai| 
gave  him  an  omnilms  check  aeiuss  tlin 
Buffalo  in  return.  The  coiidm  tdi  nf  iKiiiil 
train,  being  asked  by  the  jilaiiitili,  t'lHI 
wii.8  right  to  give  his  check  to  this  pi  r*iii.| 
omnibus  line  was  paid  liy  the  Eiiu  1[.  diT 
trunk  having  been  hist  owing  to  tlit  ma 
the  omnibus  agent : — Held,  that  ilul'«iil:ui 
liable,  for  the  contract  was  with  tkiii,  !oJ 
the  plaintifl' and  his  luggage  the  tiitirtii 
It  was  objected  that  the  plaiiitilf  lia4  li 
his  right  to  be  carried  by  having  ^^i 
the  journey,  instead  <if  making  a  cmitmiii'i 
but,  held,  that  defendants  nut  having  iii>i| 
the  forfeiture,  if  they  had  a  right  tn 
liaving  chosen  to  carry  him  ami  hi 
were  bound  to  do  so  with  rcasiiiialil'.H,iK.I 
V.  Grand  Trunk  It.  Co.,  35  (,).  11  54:. 


VIII.    CaHEIAUE  of  (ioODi 

1.   Liah'dilij  a.H  Carrier.^  or  WuriUi 

Plaintiff  delivered  to  defendants,  is  ij 
carriers,  foreign  goods  in  boiiil  at  Bui 
carried  to  Brantford,  viUued  at  t'(i9  &  • 
was  given  ('26th  April,  18r)4)  l'iir(anioif| 
things)  a  box  at  Buffalo  for  way  sutii 
contract  alleged  was  to  carry  the  f ' 
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Ji,  t.i  Bmiitfoi'il,  mill  tlifi'i^  to  ili'iiiPMit  iiml 
I  tbi'iii  '">'  ('"'    I'l'iiiililli   !">'   I'l'wiu'il,    itc. 
j,nt!v.  I«t'ir<.'   clfitihliiiitN'    t'ri'i(,'lit    Htjitioii 
[Vnitiit  lliMiitfonl  dm  tli..  Stli  nr  Ktli  May, 
I  ui.l  iiftirN\<ii'ilH,  till'  pliiiiitill'  ii|i|ili('il  t'i'i' 
|J,,|«,  »hiii  till!  aiiHWor  wjiM  "nut  iurivnl." 
Ijij 111  Miiy  till' aiiMWcr  wiin,  "  liiiiiit  iii.. "    It 
kkliLittfii  tliat  tliu  ^'(Kiils  .iriivL'il  iin  tliu  "ith 
1,1  May,  iiiul   wcru   .stuii'd   iii  a  lioiiiluil 
iiiMt  m  ili'teiiiluutH'   I'liiitnil,    anil    wcro 
jgpiJii  the  Mtli  or  !)tli,  anil   that  no  iioticu 
jivilwiw  Biiit  to  tliL'  coiiMi^'ni'i' ;     llilil,  that 
[iho  I'liiitiiu't  UM  Htatuil  ill  the  ilui-'laration 
iniiivt'il,  ili'tt'iiilaiitH'    lialiility   tin    loinniou 
I  liuil  cwisiil,  anil  that  of  «  aifhou.ifnit'ii 
'    'uiil   that   whatuviT   thiir  lialiility 
I, '  iiioii,  tliuy  wi'iu  not  lialili'  iimlur 
,  us  alli'),'i.'il,  and  not  liouinl  to  givo 
lltiirii-  V.  Itiiil'iilt),  llnniiliii'il,  mill  Ijnili  ■ 
.r,i„7C.  r.  i!»l. 
icLiratinii,  tli.it  tlu'  (ilaintill  ilulivurud  goods 
jt'tiiiliiiitH  :>-   coinnion    rarrii'i.-*,    valiiud  at 
[  ti)  lie  sillily  convi.yi.ll    troiii    SuMiiunsion 
eliilViiiiitci,  within  a  ivasonalili!  tiniu,  for 
'  Btfiuli,  tli:it  dcfi'iidants  did  not,  within 
IttaumwliK;  tinic,  taki  caiv  of  and  coiivuy 
giHids  til  riii'onto,  and   ni\ir  di'livcred 
,    Tin;  plaiiitill',  on  the  'J4tli  .Inly,  \Soti, 
■til  1  notice   that    "  tho   uiuliTincntioned 
Iwiisij^iiuil  til  you  have  arrived  here  this 
Iwcwilltliiiiik  you  to  send  for  them  aw  soon 
^ililt,  :is  tlicy  iviiiain  here  at  yi'Ui  rink  and 
Tliug(HHl.s  were  spring  i^oods,  which 
nvi'il  fiiiiii  tlie  Bridge  on  the  Tith  of  April 
||th  iif  MiUfli.  and  were  phi' cd  liy  deteii- 
hiiiiik'il  warehouse,    lieiiig  suliject  to 
'uiinuasoii  dile  at  the  time  of  receipt 
lilaintill'  refused  to  take   thuiii  : 
:  guilds  lieing  lionded  goods,  suli- 
1  defendants   having  ciinveyed 
Jitlnii  n  ruaiiinalile  time  to  the  warehimsu, 
■tiny  were  lioiiiid  liy  law  to  deliver  them, 
fcriimt  liiiiuiil  to  give  notice  of  their  arri- 
ve iiinl  their  duty  as  common  carriers  had 
Till'  last  case    couHrmed.     O'Ndll  v. 
IIV.(.n,  yi-.  Cii.,  7C.  P.  203. 

Ill  of  April,  1871,  defeiidanta  received  At 

|ilaoa3uiif  hats  to  he  carried  to  Toronto, 

,  to  the  plaintitl's.     The  goods  arrived 

Srtii-se  at  Toronto,   and  were  placed  in 

(Its  wareliimse,   hut  were  not  delivered 

laiiititl's  until  the  15th  of  June  following, 

rtk  siilu  lit  the  goods  was  lost,  and  their 

Iry  luiisiileralily   deteriorated.       It   ap- 

ihuwuver,  that  the  goods  were  carried 

This  spucial  condition:  "The  company 

IW  ri'^piiiisilile  for  any  goods  left  until 

r  or  to  order,  warehoused  for  the  con- 

I  of  t'e  parties  to  Mdiom  they  belong,  or 

I'lii  they  are  consigned  ;  and  that  the 

|iii  ti.'i  giKiils  will  be  considered  com- 

'  the  responsibilities  of  the  company 

JMisidered  to  terminate,  when  placed  in 

iny's  shell  or  warehouse. "     But  it  also 

|that  it  was  the  custom  of  defendants 

'  to  the  cdiisiguees  goods  brought  by 

I  warehoused,  and   to   charge   for  the 

Itk  freight :— Held,  that  the  condition 

ly  reheve  ilefeiulaiits  from  liability  as 

^rritrs,  but  not  as  warehousemen ;  and 

ibomiil  in  the  latter  capacity  to  deliver 

1  thej  were  liable  for  the  loss  sustained 

Jtentien,    It  appeared  also  that  the 


addiesH  in  tiie  shipping  liill  was  not  very  dis 
tiiii'tly  written,  and  it  was  I'lintiiiilid  that  this 
was  the  raiisr  uf  the  delay  ;  but  this  was  ex- 
pressly left  to  the  jury,  whofnund  fm'  the  plitin- 
titl's,  and  the  eoiirt  would  not  interfere.  .!/>'• 
CriiMMiiii  il  III.  V.  (hiitiil  Trunk  ll.  Co.,  'l',\  ('.  I*. 
107. 

See  /•<■»/.,»  V.  (h-iiiiil  Trunk  It.  Cn.,  L'S  (/.  I!. 
.1(17,  p.  ;MS,S!  //'(//  V.  l.-nniil  Trunk  If.  f,,.,  M 
ii.  B.  ■)17,  p,  .•{•JtH);  Afii.11,11  V.  annul  Trunk  A'. 

to.,  ;J7  Q.  H.  ni:«,  p.  'M\n. 


2.    Sjiiriiil  ('iiiiil'ilhiiis. 

(a)  l.i'iliilili/  liii/iiiiil  />i;h  iiiliiii/.i'  l.iiii. 

Defendants  were  charged  with  negligeiiee  and 
delay  in  the  carriage  of  certain  furs  liiliiii,'ing  to 
the  plaintiir,  from  Toronto  to  New  N'mk,  in  pur- 
suance of  their  contract,  hifendaiits'  railw;.y 
extended  only  to  the  Susjieiisiuu  Iniilge,  and  it 
appeared  that  the  goods  were  delivered  to  them, 
addressed  to  It.,  at  New  ^'llrk,  and  a  receipt 
given,  which  apecitied  that  tlu.y  were  received 
to  be  forwarded  to  such  address,  subjert  to  then' 
taritr,  rules  and  regulations.  In  these  eoinlitions 
it  was  stated  that  when  gouds  were  iiiteiided. 
after  being  conveyed  by  their  lailw.ay,  to  be  for- 
warded Jiy  some  other  means  to  their  destina- 
tion, the  eomiiany  would  not  be  resjiousible  after 
they  were  so  delivered.  The  goods  were  sent  on 
by  defendants  to  the  bridge,  anil  there  delivered 
to  the  >('ew  York  Central  K.  Co.,  which  laced 
them  in  the  bonded  warehouse  of  the  Aimrican 
customs,  until  certain  documents  were  piocured. 
without  which  they  could  not  be  sent  on.  The 
plaintitl' was  asked  by  defendants  fur  such  pajiers. 
but  they  were  not  furnished  for  some  time,  and 
the  furs  were  spoiled  by  the  delay  : — Held,  that 
defendants  were  not  liable,  for  there  was  no  con- 
tract by  them  to  convey  the  gunds  to  New  Vnik 
us  alleged,  but  their  undertaking  was  only  to 
carry  them  over  their  own  line,  and  deliver  them 
to  the  company  which  was  to  take  them  on. 
Jiuijir.i  v.  anut  Wisli'm  11.  Co.,  l(i  ().  H.  ;{S(». 

The  plaintiti'  signed  a  paper  reijuesting  the 
defendants  to  forward  certain  goods  received 
from  him  atToronto,  to  Indianapolis,  in  Indiana, 
"subject  to  their  tarill'and  under  the  conditions 
stated  on  the  other  side."  On  the  other  side, 
headed  "(Jeueral  notices  and  conditions  of  car- 
riage," the  company  "gave  public  notice,"  that 
in  certain  events  specilied  they  would  not  be 
responsible.  The  tenth  paragraph,  after  stating 
the  course  which  would  be  pursued  by  them 
with  respect  to  goods  addressed  to  consignees 
resident  beyond  the  places  at  which  defendants 
had  stations,  proceeded,  "  and  the  company 
hereby  further  give  notice,  that  they  will  not  be 
responsible  for  any  loss,  damage,  or  detention," 
to  goods  beyond  their  limits.  It  was  found  by 
the  jury  that  all  the  goods  had  been  delivered  bj- 
defendants  to  a  railway  connecting  at  Detroit 
with  their  line  ami  riiuning  to  Indianapolis  : — 
Held,  that  the  latter  part  of  the  sentence  could 
not  be  regarded  as  a  notice  as  distinguished  from 
a  condition  ;  and  that,  whether  a  notice  or  a  con- 
dition, it  formed  part  of  a  special  contract  on 
which  defendants  received  the  goods,  and  by 
which  they  were  exempted  from  liability.  The 
plaintiff  was  at  Indianapolis  when  the  goods  (ex- 
cept the  missing  box  sued  for)  arrived  there,  and 
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remained  until  some  time  in  the  month  following. 
Held,  tiiat  lie  was  resident  there  within  the  con- 
dition, luid  that  having  named  himself  as  the 
eonsii'nee  at  tliat  place,  he  M-as  estopped  from 
denying  such  residence.  /,«  J'uiitte  v.  Griiiid 
Trunk  J,'.  Co.,  '2(Hi.  B.  479. 

Plaintiir's  corrcsiiondentsin  Cliicago  delivered 
there  to  the  Micliigan  Sontlicrn  Ivailway  Co. 
certain  merchandize,  to  be  transported  to  To- 
ronto for  plaintitl',  that  ccmipany  at  the  time  of 
delivery  giving  a  rcccijit  note  to  the  effect  that 
they  had  received  fi'om  plaintiff's  correspondents 
the  mercliandize  in  (piestion,  consigned  to  plain- 
titl'at  Toronto,  to  he  transjiorted  fiver  their  line 
of  road  to  their  terminus,  and  delivered  to  the 
company  wliosc  line  might  l.e  con.sidered  a  part 
of  the  mute,  to  be  carried  to  tlie  place  of  desti- 
nation ;  tlie  Michigan  comp.any  not  to  be  liable 
a.s  common  carriers  for  the  goods  whilst  at  any 
of  tlieir  stations  awaiting  delivery  to  the  com- 
pany whicli  was  to  forward  them  ;  and  that  no 
coni])any  or  carrier  fonning  part  of  the  line  over 
Mhieli  the  freigiit  was  to  be  carried,  should  be 
rcsponsililc  fordennnrage  or  detention  at  its  ter- 
minus, or  l)cyiiiid  or  on  any  part  of  tlie  line, 
arising  from  any  accumulation  or  over  pressure 
of  business  ;  and  that  "  the  company  should 
not  be  liable  for  the  destruction  or  damage  of 
the  frciglit  from  any  cause  whilst  in  the  depot 
of  the  company,  or  for  any  loss  or  damage  from 
"providential"  causes,  or  from  tire,  whilst  in 
transit  or  at  the  stations.  There  was  an  arrange- 
jrent  l)ctween  the  Michigan  company  and  defen- 
dants tiiat  tlie  latter  should  carry  their  freight 
from  the  terminus  of  tlieir  line  to  certain  points 
in  Canada,  and  this  freight  arrived  in  Detroit, 
the  terminus  of  the  Michigan  company,  who 
telegrai)he(l  defendants'  agent  the  day  before  its 
destruction  Ijy  tire,  that  it  was  in  store,  sind 
reijiiested  tlieni  to  forward  it.  Defendants  had 
such  an  accumulation  of  freight  on  hand  that 
they  could  not  transport  it  all  over  their  line, 
and  could  not  therefore  receive  plaintitf 's  goods, 
wliich  were  destroyeil  by  tire  at  the  Michigan 
company's  station  In  Detroit,  the  day  after  the 
defen(lants  were  advised  of  their  arrival.  In 
an  action  against  defendants  for  the  value  of  the 
goods,  charging  a  refusal  on  their  part  to  receive 
them: — Held,  that  tlie  plaintiff  could  not  recover, 
for  that  under  the  receijit-note  given  by  the 
Michigan  company,  tiiey  became  the  carriers  ; 
but  that  they  only  undertook  to  carry  over 
their  own  line,  and  were  ])laintitt''s  agents 
to  deliver  over  his  merchandize  to  defendants 
to  be  carried  to  Toronto  ;  but  that  the  arrange- 
ment between  them  and  defendants  created  no 
privity  l)ctween  defendants  and  plaintiff,  so  as 
to  enalile  him  to  sue  defendants  for  not  carrying 
it  out ;  nnd  that,  even  if  defeiulants  were  bound 
to  receive  tlie  mercliandize  at  Tetroit,  for  car- 
riage to  Toronto,  the  evidence  shewed  that  they 
were  not  liable  for  not  receiving,  owing  to  the 
over  crowded  state  of  their  premises,  and  the 
pressure  of  freight  upon  them.  Held,  also,  that 
plaintiff"  could  not,  in  any  case,  recover  more 
than  nominal  damages,  as  the  value  of  the 
goods  would  not  be  the  damages  naturally  flow- 
ing from  a  breach  of  contract  to  carry,  in  dis- 
regard of  defendants'  common  law  oljligation  to 
do  so  ;  for  that  the  loss  by  fire  arose  from  the 
omission  to  insure,  and  it  would  by  no  means 
follow  that,  even  if  defendants  had  received  the 
property,  it  might  not  have  been  on  the  express 


conditicm  of  exemption  from  lialijlitv 
event.      Held,  also,  that  the  coiiditidn  that  '.1 
company"  should  not  be  lial)lc  fur  luss  hm 
vidential   causes,   or  from  fire  fimn  ..ly , 
whatever,  &c.,  applied  to  the  Micliiran.f, 
alone,  anil  not  to  defendants  also.     r,-,,,. 
Gmit  U'cslern  J{.  Co.,  18  C.  V.  m.       ' 

Declaration  upon  a  contract  1  ly  (kfuiiljj-H 
carry  goods  from  St.  Mary's  to  liainilt.m'wi 
a   reasonable   time,    alleging    iiiiiiiiLrii.miii 
riea,  that  the  goods  were  caniiil  uiioii  id 
special  conditions,  providing,  in  .-uljstanwl 
goods  addressed  to  points  bcvdiul  .JL.tVuij, 
railway  would  be  forwarded  by  ]niliii(,  , 
and  defendants'  responsil)ility  sliduld  e 
notice  to  such  carriers  that  tlii;  "imkIswii 
for  them  ;  and  that  defendants  shmiM  uJ 
responsible  for  any  damage  or  ilek'ntiin i 
said   notice,    or    beyond    their   limits,  v.,-, 
"claims  arising  from  delay  or  dLtentiniinfl 
train,  whether  in  starting,  or  at  luiv  st,iti(/ 
in  the  course  of  the  journey.''    Ainl  tliij 
dants  alleged  that  they  hud  no  stiitinn  atl 
ilton,  and  that  they  conveyed  tim  "(Kwlstol 
nearest  station  thereto,  and  liaiult'il  tkriiil 
to  the  (ireat  AVestern  It.  Co.,  \\]\\\i  t„iid 
them  to  Hamilton.     Keplicatidii,  tliat  thti 
tiff'  sues  not  only  for  the  neglect  and  dulav' 
jilea  alleged,  but  for  unreasonable ililav Iv J 
dants  at  St.  Mary's,   and  f(ji'  ncgkut  t.i 
from  tlience  to  tlieir  station  nearest  tn  H:uiJ 
Rejoinder,  repeating  the  coudit'on.s  sitmit  j 
plea,  and  alleging  that  defendants  di.ly  a 'i 
carry  on  those  conditions  :— Held,  on'iii.Ll 
that  the  rejoinder  was  bad,  for  iidt  statini 
facts  to  bring  defendants  within  the  ninli 
and  that  the  plea  was  bad  f<ir  iicit  aviiriaj 
defendants  conveyed  the  gudds  tu  tlitir  i 
station  to  Hamilton,  and  gave  notice  to  tliei 
Western    K.    Co.,    within  a   rcasimalilc j 
Derlin  v.  (Ircuid  Tnaik  li.  Co.,  30  y.  B. 

Plaintiffs  bought  twenty-four  Ijaksofj 
in  Cincinnati,  through  their  agent  R,  \ 
livered  it  there   to   the  (".    11.  &  ]). 
The  bill  of  lading  contained  a  liuadiiig 
tract  for  a  through  rate."     I'lulir  tlu  J 
heading  of  the  C.  H.  &  I).  1!.  Cn.,  itsUtS 
the  cotton  was  forwarded  by  B.,  ami  'J 
shipping  marks  were:  "'(i.  et  M.- for(i 
Macka/  &  Co.,  Thorold,  (Jiit.,  via  I>ctrd 
W.  It.,"  and  in  the  margin  were  added  tli« 
"Through  at  40c.   per   KM)  lbs.,  Ac,  tJ 

• ."     The  cotton  was  deliveitd  witn 

structions  to  defendants,  at  !».,  liytWtj 
of  a  line  connecting  with  the  ('.  H, 
Co.,   and  was  burned  while  in  transit iij 
dants'  line  to  T.  :— Held,  tliat  the  liUu 
chewed  a  contract   with  tliu  ('.  H.  - 
Co.  for  a  thnmgh  rate  to  T.,  and  tliertfJ 
defendants  were  not  liable  to  the  iilaiiitif 
don  et  al.  v.  Great  Wcsttrii  Jl.  Cv.,  .'Mlil 

Tn  1 874,  the  plaintiff,  at  Tnnintii,  agr( 
defendants    to  forward  all  his  gooilsj 
season  of  1874,  via  the  defendants'  rair 
Lake  Superior  tjne  of  steamers  t"  I'iilj 
thence  to  Fort  Carry,  the  defcndaiitsti^ 
the  goods  from  Toronto  to  Dnluthat; 
100  lbs.,  and  the  rate  from  Ituluth  toFJ 
to  be  $2  90  per  100  lbs.,  subject  tr 
tariff  of  the  Northern  Pacific  Haiiff.ivd 
son's  line  of  Red  river  steamers.    Thd 
question  were  shipped  by  plain.'iff  "ikIJ 
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Ln,ite  !i(lilic'!rti-il  to  bimsclf  at  Fort  fiiirry, 

T  Allen,  t^''  "•  1*-)"  sul'jui^tto  the  following 

''„ji,tl,u'r  conditions  :  That  when  goods  are 

ssnlto  cimsig'"-'t'8  beyond  the  iilaces  of  the 

aiv's  stations,   they  will  l)e  forwarded  by 

•  tarrifrs  or  otherwise,  as  oi)i)ortnnity  may 

fVo  •  liut  that  the  delivery  by  the  conii)any 

ll^tiaiiplotts  and  their  reRponsibility  eease 

J    ,)j  (.jirrieis  have  received  notiee  that  the 

.  j^  iirepared   to    deliver   to   them   the 

kii'.r  further  conveyance  ;  and  they  will  not 

.„„sililu  for  any  damage  or  detention,  &e., 

[  siicli  iinticf,  or  beyond  their  limits.    The 

were  carried  by  defendants  to  Colling- 

Lwi  thence  by  the  Lake  Superior  steamers 

Clutli  where  they  were  delivered  to  the  X . 

Ill'  ,111(1  carried  by  them  and  K.'s  steam- 

Fortliarry,  and  there  delivered  to  H.  (i. 

kt  without  the  iiayment  of  the  jiriee. 

iliiutift'  then  inaile  a  claim  against  defend- 

lorsnch  delivery  without  p.aymcnt,  and  so 

ills  case  at  the  trial,  but  on  its  appearing 

ivmeiit  was  to  be  made  to  the  express  com- 

aiiilonthe  plaintili  stating  that  his  claim 

irtlieilelivciy  without  his  order  or  endorse- 

oi  the  shipping  note,  his  claim  was  rested 

.T.miiil;~-Held,  that  plaintill'  could  not 

lUiiitliat the  defendants  contract  was  only 

tiiUulutli,  and  on  the  delivery  there  to 

[P.  1!.  Co.,  their  liability  was  at  an  end. 

that  even  if  defendants'  ctmtrnct  exteii- 

Fort  (iarry,  there  would  be  no  liability, 

evidence  shewed  that  it  was  never  in- 

tliat  the  j^oods  should  not  be  given  up 

(in  a  frtriiial  ordor  by  the  plaintilf  or 

neiit  of  the  shipping  bill.      Bcmiie  v. 

,lt.Cu.,il(-'.  V.  153. 

uliuits  nil  the  .')th  of  October,   1S74,  re- 
gmnlsiit  Montreal  for  the  plaintiffs,  ad- 
totlie  plaiatitls  at  Peterborough,  "by 
il  Trunk  Hallway  Co.  to  Port  Hope, 
liv  the  Midland  railway."     One  of  the 
lis  oil  which  the  defendants  received  the 
.<,  that  no  claim  for  damages  to,  loss  of, 
nm  of  goods,  should  be  allowed  "unless 
in  writing,  and  the  particulars  of    the 
k  Slid  loss,  damage,  or  detention,   are 
ttie  station  freight  agent  at  the  place  of 
within  thirty  six  himrs  after  the  goods 
:tiif  which  the  said  claim  is  made,  are 
il"   The  goods  got  to  I'ort  Hope  on  the 
jUctolier,  but  by  some  mistake  one  case 
tiveii  hythe  defendants  to  the  Midland 
lithe  'jth  of  November,  and  the  plain- 
idviseil  of  its  arrival  at  Peterborough 
til.   On  the  12th  the  plaintifl's  wrote 
iendaiits'  agent  at  Montreal,  and  to  the 
Jgtiit  of  the  Midland  railwaj'  at  Peter- 
that  they  had  been  advised  of  its  ar- 
that  they  refused  to  accept  it,  because 
kadlieeii  most  unreasonable,  they  had 
loss  thiwigh  the  detention,    anil   had 
ipcllid  to  re-order  goods  ;  and  they  re- 
» (tcfeiulanta  to  compensate  them  for 
toiiied,  and  the  value  of  the  package  : 
tbt  these  letters  were  not  a  compliance 
wiilition.    Held,  also,  that  the  "place 
mentioned  in  the  condition  iuiove 
Peterlxirougli,  the  place  of  delivery 
tiffs,  not  Port  Hope,  where  the  goods 
[1« delivered  to  the  Midland  railway; 
•wli  notice  shouhl  Im  given  to  the  sta- 
■^t  igeiit  at  Peterborough,  who  would 


I  be  the  jierson  agreed  upon  to  receive  it.  Held, 
I  also,  that  such  notice  was  recpiired,  though  the 
j  place  of  delivery  was  otl'  the  defendants    line. 

Hehl,  also,  that  the  <lefendants  were  under  no 
I  oldigation  to  gi\e  notice  of  tlie  delivery  of  the 
j  goods  by  them  to  the  Midland  railway.     Munoti 

H  ul.  V.  Oianil  Trunk  l{.  Co.,  .37  i).  li.  lOS. 

Another  condition  was,  that  goods  ad<lressed  to 
places  beyond  the  tlefendants'  line,  and  respecting 
whicli  no  direction  to  the  contrary  should  have 
been  received,  would  be  forwarded  l)y  tiie  de- 
fendants as  oppoiUmity  might  otl'er,  by  public 
carriers  or  otl:  .mIsc,  or  might  be  sutrered  to 
rem.ain  in  the  defendants'  warehouse,  at  the  risk 
of  the  owner  ;  but  tliat  the  delivery  by  the 
<lefendants  sliould  be  considered  complete,  and 
their  responsibility  cease,  wjieu  the  other  car- 
riers should  have  received  notice  that  the  de- 
fendants were' prepared  to  deliver  the  goods  to 
them  ;  and  that  the  defendants  would  not  be 
responsible  for  any  loss  or  detention  after  arrival 
at  their  station  nearest  the  place  of  consignment. 
The  third  count  alleged  that  the  goods  were 
<lelivered  to  the  defemlauts  to  be  carried  from 
Montreal  to  Peterborougii,  subject  to  this  con- 
dition, (setting  it  out)  amongst  others,  and  aver- 
red that  the  defendants  did  not  forward  the 
goods  to  Peterborougii  within  a  reasonalde  time, 
but  on  the  contrary  detaineil  them  at  Poit  Hope 
in  their  warehouse  :  —  Held,  that  defendants 
were  charged  as  carriers,  and  were  so  acting,  imt 
as  warehousemen.     Ih. 

One  condition  retjuired  the  plaintiffs  to  give 
notice  in  writing  of  their  claim  to  the  defendants' 
station  freight  agent  within  twenty-four  hours 
after  the  delivery  of  tlie  goods.  It  appeared 
that  Halifax,  the  place  to  whicli  the  goods  were 
sent,  was  beyond  the  limits  of  defendants'  rail- 
way, and  where  they  had  no  station,  but  that  all 
freight  carrieil  over  their  railway  for  deli\ery 
!  there,  was  transmitte<l  to  diie  B.,  a  wharfinger, 
who  received  the  same  as  he  did  the  goods  of 
other  pel-sons,  making  for  his  own  bencKt  a 
special  charge  thereon  : — Held,  that  15.  wiis  not 
a  station  freight  agent  within  the  meaning  of  the 
condition.  Fit-jierald  ct  id.  v.  (Irniid  1  rim/c  Jt. 
Co.,  28  C.  P.  o87. 

iSee  Fra/or  it  id.  v.  Gniiid  Trniik  U.  Co.,  2G  Q. 
B.  488,  p.  310()  ;  Gordon  ct  id.  v.  (Inid  Wi-iti-rii  Ji'. 
Co.,  25  C.  P.  488,  p.  31!H)  ;  .Smi/li  v.  Ontiid 
Trunk  ]{.   Co.,  35  Q.  B.  .-)47,  p.  3188. 


(b)  Ol/icr  C'((.v<.v. 

Plaintiff  sent  some  cattle  from  Beach ville  by 
defendants'  railway,  signing  a  paper  whicli  de- 
clared that  lie  undertook  all  risk  of  loss,  injury 
or  damage,  in  conveyance  and  otherwise,  whether 
arising  from  the  negligence,  default,  or  iniscou- 
dlict,  criminal  or  otherwise,  on  the  part  of  ilefen- 
daiits  and  their  servants.  He  was  told  by  the 
station-master  that  he  would  iiave  to  sign  these 
conditions,  which  ho  did  without  taking  time  to 
read  them.  To  an  action  for  negligence  in  the 
carriage  of  tlie  cattle,  by  which  five  of  them 
were  killed,  defendants  ide.aded  these  conditions, 
which  the  jury  f(Uind  that  the  plaintiff  hail 
signed  : — Held,  that  he  was  bouiul  by  them, 
though  he  might  not  have  read  or  uiiderstootl 
the  paper.  fSimons  r.  (Jre.at  Western  B.  Co.,  '2 
C.  B.  N.  S.  620,  distinguished,  as  being  foundeil 
on  the  fraud  practised  on  the  plaiiitfif  to  iuduco 
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him  to  sigii 
23  Q.  B.  427. 

There  wivs  also  a  count  in  trover  for  conversion 
of  the  live  cattle,  as  to  which  defeiidanta  paid 
into  court  S^W,  licing  the  iirice  for  which  they 
were  sold  l>y  defendants'  station  master  after 
they  had  licen  killed  : — Held,  that  such  payment 
admitted  only  a  ca\iae  of  action,  not  the  particu- 
lar cause  sued  for  ;  and  the  evidence  proved  no 
conversion  by  defendants,  the  sale  not  being  the 
ordinary  duty  of  a  station  master.     II). 

To  a  declaration  against  defendants,  setting 
out  a  special  contract  entered  into  with  plaintiff 
to  carry  certain  cattle,  whereby  plaintift'  under- 
took "all  risk  of  loss,  injury,  damage,  and  other 
contingencies  in  loading,  unloading,  transporta- 
tion, conveyance,  and  otherwise,  no  matter  how 
caused,"  and  alleging  the  consetpient  duty  on 
ilefciulants'  part  to  furnish  suitable  and  safe 
carriages,  and  the  breacli  of  such  duty,  whereby 
some  of  the  cattle  were  killed  and  others  injured, 
defendants  pleaded  this  special  contract,  and 
that  while  said  cattle  were  being  so  conveyed  a 
iloor  of  (.ne  of  the  cars  became  open,  and  some 
of  the  cattle  fell  out  and  were  injured  : — Held, 
on  demurrer,  agood  plea,  and  (following  the  last 
case,)  tliat  defendants  were  not  liable.  Hood  v. 
drawl  Tnuik  H.  Co.,  20  C.  P.  301. 

Defendants  received  certain  plate  glass  to  be 
carried  for  the  plaintiff,  who  signed  a  paper, 
partly  written  and  partly  printed,  re(jue8ting 
them  to  receive  it  upon  the  conditions  endorsed, 
wliich  provided  that  they  would  not  be  respon- 
sil)le  for  damage  <lone  to  any  china,  glass,  &c., 
delivered  to  them  for  carriage  ;  and  defendants 
gave  a  receipt  with  the  same  conditions  upon  it  : 
— Held,  that  such  delivery  and  acceptance  formed 
a  special  contract,  which  was  valid  at  common 
law,  and  exempted  defendants  from  injury  to 
the  goods,  even  though  caused  by  gross  negli- 
gence. IlumUlon  v.  Craiul  Trinik  li.  Co.,  23 
(^.  B.  (iOO.  Followed  in  Sin/tii/iie  v.  Great 
Wixteni  11.  Co.,  1,-)  C.  P.  315,  and  Balci  v. 
Creat  \\\.itern  If.  Co.,  24  Q.  B.  544. 

Kemarks  as  to  the  necessity  and  justice  of 
legislative  redress  ni  such  eases.  liafen  v.  Creuf 
iyi:tt(rn  It.  Co.,  24  Q.  B.  544. 

The  declaration  charged  defendants  in  the 
first  count,  on  a  contract  to  carry  certain  wool 
from  Cobourg  to  Boston  within  a  reasonable  time, 
subject  to  certain  conditions  endorsed  on  a  re- 
ceipt given  by  defendants — amimgst  others,  th.at 
defendants  should  not  be  responsible  for  damages 
occasioned  by  delays  from  storms,  accidents,  or 
unavoidable  causes  ;  and  alleging  as  a  breach  the 
neglect  to  carry.  Jn  the  second  count  the  con- 
tract was  stated  to  be  to  carry  within  a  reason- 
able time,  and  so  that  the  wool  sliould  be  im- 
ported into  the  United  States  before  the  17th  of 
March,  when  the  reciprocity  treaty  would  expire. 
Breach,  that  defendants  did  not  so  carry,  by 
which  the  plaintifl's  were  disabled  from  importing 
the  wool  into  the  (States  unless  upon  payment  of 
duties.  As  to  the  first  count,  it  appeared  by  the 
defendants'  receipt,  put  in  by  the  plaintiffs,  that 
there  was  an  additional  condition,  that  as  to 
goods  addressed  to  consignees  resident  beyond 
the  places  where  defendiuits  had  stations  (as 
these  goods  were),  defendants'  responsibility 
.should  cease  ujKjn  their  giving  notice  to  the  car- 
riers onward,  that  they  were  prepared  to  deliver 


the  goods  to  them  for  further  transji 
a  substantial  ((naliHcation  of  tho 


l'"ft  :--Hel| 

clared   on,   M-hich  thcref:)re  was  iidt  ,,f^\! 
alleged.      As   to   the    .second   c(.niit,  tlie 
receipt  applied,  which  named  llO(llly'|„r^.,_: , 
into  the   United  States,    but  th(.iv  was    J 
evidence  of  an  agreement  to  forwanl  lutli.  I 
^>f  March.     Held,  that  though  tliis  tiniiini 
thus  be  added  to  the  written  cuntnut  it 
not  dispense  with  the  condition  ,ili(ivi.iiit.nt 
which  shewed  a  suljstantial  v.uianct  tii.n  i 
contract  declared  on.     The  plaimitls,  tlitrt'j 
were  held  not  entitle<l  to  recoviT  on  vltlm 
FroKi'r  )t  al.  v.  lira  ml  Tnnih  H.  ('ii.,%[\  u  i 

The  witnesses  called  to  prove  the  imiifisiti J 
a  duty  in  the  United  States  aftci'  tk  ]■•? 
March,     derived    their    kii(iHluli;i.   unl/ 
jn-intcd  circulars.     Held,  insiilliuinit,    // 

The  wool  wa.s  sent  aa  faijas  I'rtsmtt,  w],, 
was  to  cross  the  St.  Lawrcntc,  but  im  U 
been  sent  over  to  Ogdensbuig  by  the  \'\\\ 
plaintiffs  gave  no  further  iiistriictiiuis,  m 
mained  at  I'rescott  ;  -  Held,  that  tl'idii,.] 
special  contract  to  deliver  witliiii  tli/l 
States   by  the  17th  had  bet  .uil,  tliej 

if  paid  by  the  plaintiffs,  i        i  liave  i 
covered  as  damages,  yet  it   ..as  tlnir . 
enter  the  goods  and  pay  it,  ami  tlicv  omi 
hoM  defendants  responsible  for  lUlay 
by  their  default.     Hi. 

The    plaintiffs   bought  twoiity-fimr  lial 
cotton  in  tUncinnati,   through  tluir  ,ii;i- 
who  delivered  it  there  to  the  ('.  H.  i  L'. 
The  bill  of  lading  contained  a  heading. 
tract  for  through   rate."      rmkr  the 
heading  of  V.  H.  &  1).  1!.   it  stated  tfii 
cotton  was  forwaded  by  H.,  and  tliat  tli 
ping  marks  were  "(i.  &  M.     fdr  (liirilmi 
Kay  &  Co.,  Thorold,  (hit.,  via  Ditniit 
W.  H.,"  and  in  the  margin  wa.^;  ailikiltht 
"Through  at  forty  cents  per  100  llis, 

barrel.     To  Detroit,  via . "    Tlit  i 

endorsed  excepted  that  railmad,  ami  tin 
an<l  railroads  with  which  it  coniRctci 
by  fire.  The  evidence,  however,  shtweiltl 
freight  payable  under  the  liill  of  lailii 
in  fact  a  through  freight  to  'rimiolil 
extended  to  Detroit,   tliere  being  a  s| 
tract  between  the  phiintill's  and  the  ildi 
as  to  the  freight  from  Detroit  to  Tiirtrulil 
which  the  goods  were  ca"'ied,  and  win 
tained  no  exemption  from  tire.    Itap) 
from  certain  letters  written  by  tlif  liei 
after  the  loss  that  they  did  not  cmisitl 
selves  exempt  under  the  driginal  cdiitra 
goo<ls  having  been  ilestroyed  iiy  tirt 
transit  on  the  defendant.s'  line  to  Til 
Held,   that  the   defendants  were  lial 
plaintiffs,  for  the  contract  with  tlio  C. 
K.  Co.   did  not  extend  to  them,  Imt 
only  the  companies  carrying  as  far  asj 
Gorihm  el  al.  v.  Great  Wflirit  R.  Co 
488. 

'j^he  plaintiff  deli  vc  red  to  the  ikfi 
Stony  Point,  eighty-six  hogs,  anddii 
ing  day  he  put  on  board  the  same  ear, 
viUe,  on  the  way,  twenty  more  lings,  t« 
to  Guelph.  He  got  at  Stony  I'nint 
pass  to  pass  him  in  charge  of  his  si 
agent  there  said  that  he  allowed  the 
label  the  car  "Thainesvillc,' nn  oomi 
the  plaintifl'  would  see  the  lakl 


fcnilaiits  recei(-ed  at 
lloiltn  he  carried  to  1 
Istitol,  "Tlie  (L  W 

■  ""■'  "'"'L'nnentioiie( 
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towyeertainpetroL 
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'l'";iis.IeJiveredtot 
rned  m  ope,,  cars,  ,. 
f^  <"i  the  jouniev 
%''iuantitywaaj,;, 
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,.;.,„!  fro...  tlifnce  went  o„  hy  ox„resf    M"r''T.  "^    *'»«   contract      i  1    '""'•^"■•"•''■^  "f  t 
,e .nor  the  car  wont  roun.l  by  H,K..,  .^^    'J'"'''«'-''l  I'.V  tl.o  „      •  '  '    ''['^   ^'•^.'■-'    then.selv 


.,,.....  ....  „..  .„    iiiamesvillo  with   h.,.    *  » '"'"'''i^'' 

„  m\  fio...  tlifnce  went  on  hy  ox„r Jr    «      *'""1'«   <>f    tha   c 
i„e>rn.rthe  car  wont  ronn.l  by  Hami'ton  .^^    '^'"'''"'-''1  ''.V  tl.o  pmvision  f.V,:"    ""'"    "'^'"selves 

'  '■■'J'«  "ccurre,!.  bvCl. ,•:"'.',*.*"?  '  *  I  «^"-«-     No.nljle.  ,4r  ( i^'  ^  „      ;'''"T!''i"^  "'  covered 

"^-;  con.lit' ons  ;,!."'•;■     "!^  >"  ""  event 


the 

the 

es 


F". ,  ,"  """"  '"iind  ijy  Hami'ton  •  n  i"'"'"^"  ".V  tMu  i.ivivision 

|,y.lserenil  days  occurred,  by  wl.iel,  fl*.„     '  *  *''"■''«•     '^"'"'jle    i.er  C^. 

r.  ■„,.rc;l,  a„,l  several  .li;.,  ^  l7tt,.'T    '"''''}  "'-'  -">-li 'io  .   ]   J"' ,,,  '    -" event 

,wel.e.l(;..clph  lune  were  missinL'  alto« ij,  ''^"'«t™c'l    as    ..rotecti    ?^,      '''  /'■''.  "»T  "lust  be 

,,,,ry  on,.,l  that  they  were  lost  after  £  !  '''^'''"'^  '''•'"%"-'   ,c  ,1^.     'H     ''^\,-''-'fc...Ia„ts    only 

,h,,.p,>..'  ..il,  as  well  as  uj.on  the  iLnitf^  T      "''"'•''' ''f  '"'«  .artic  e     ,  ' ',   h''"'^'  ''*-■«"'■'•  *«> 
;^wtwIo^se.Iacon.liti,,„thatuIon      1       ^''■'''^^  ul.,^,       '     '   * '"  "^""c  <'f  the 

jil.k  tor  ai.y  ne^'l.gence,  default      r,   •     '"■  ^'i'^-  that  tiereu-.,!  '  *''"  case  without  a 

™s,  o„lp.d.le.  tr  othe,iS:^.  XT";    *'"i  ''^^-"''"1^  .    i  ot";^rrv''"''"  -«''«--:  .v 
tela..  s.,r  then- servants,  or  of  anv  o  T"'  '""•'''^•'"'"ml.le     c  av     ?  "^'  '"  '""-^'•^'^  «"••«; 

»Tr%'"" *'^'i''"'fe' *''«-^"«cti^dea .';'■•'''''''/?''  *■'""-■  "'V  ei^,;; ;l'^•^•'"•■^"'•'■■'-ftl.oo,• 
n?;.1^nT;--rw/.'",  c'^- 


k-i..gorte..lingtoca;;s'tl^>;,::;- 
L7  or  .leteiition  of  the  L'oods --H  i  i    1.     ' 

Ic-lition  l-n.tected  the^lefen.lants    Vol  •.' 
leieiitl.v  aiiiica.'ed   that  the    hZ         '  1  ?'^  '* 
^.e,l  f.n„V.so,„e  causfwS  i,    ^  Sy,''"' 
Ithtntwas  not  a  reus<,nable  «;, ,   h '^""i';''' 
|y.,g given  to  enal,lethe     aiS-  on"'  "'" 
l.'U„i  take  care  of  the  stock       Hn"?'"- 
|tl.ei.ki.,tiff  was  to  blano  for      i*','  *'*'""' 
t|.r  label  put  on  at  T  a.ne  v^l!:'*  '''Yi''^ 
tmini..,' himself  or  sen  Ih     !'  r*  '"""'  ^'"' 


«e  .1,  that  sec.  20    snb  «     .     . •. 
;"ay  Act,  lsr;8,  31  Vict  "'    .is    ,"/  "^  '' •'^'  '^'"l- 
'^y.-WVict.  C.43.    s    5    1.      '^'    ^*-','«  ••""ended 
.Icclai-ation  alleged  aa  a  !>,.     i     ,  ,  rf^"  '  "^  *''«  latter 'act   n,'.  i    ""''..''y  virtue  of 

c....tnu.t  the  non^dc'fve.^  wi  ?•'  "^  ^'^^«^»-  •^'■'^■•**  ^^'^^t'-''"'.  U.  Co  'a^'  h  ■"l'!''"'''^''''^  '<•  the 
ime.  Held,  that  in,  W^fi^  ".'"'''  '■«■''«""-  ^'''^'"'^  ""'  deprived  of  tL  ^''^-cfoi-e  that  they 
have  reeovere  ,,  If ,  "'  "'!  I'Jaintitf  one  of  thei  spe  ,a  con  'r''"^''""'  ■■^""nled  bj 
d  at  all.     //,  *'"^  ^"'««  J"«t  Hnd  not    t  'at  fruit  was  to   lie  c^n     ,'""'r  "''"■^••''   «t'^tcd[ 

N-  -i,ed  at  Pet..na  two  e.  lo. ,   F  ^"^'-i-ul^  ^T  ^^'^^^^ 


■    ''I, 


"-^er«  Jt  Co.,  39  4  B.  525.    from  any  "egligenco  S'    .'.i    ; , '« '''"»^^«o  arises 
JrW  contract  between  tl.P  ,.1  ■  .-«•  '^  "^  servants" :"  a-d     v  «        -""'  ^•"mi«ny 

bcarryirtain  petrdS  oi  'j'.t'''^'>*«   rf''"'''^^  .^'""'Pa.iy  :--He       l .  1'''  '.'^••^'•'^*'^  «very 


I, "'-  ,l"i 

prgequantitv 

H  tl-e  Vliiutiff " '""  '""""  ""  ^^^^  'lelivery  I 

"tliis  case,  27  C     P    "f a*  i1  previous    arising  f r  m    1  ,  '"'^  "^  "'■"•kct  or  othcv  .uf^^ 
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goods  were  jilaced  ■nas  negligently  allowed  to 
remain  at  a  station  unattacbed  to  any  train,  and 
was  negligently  attached  to  a  train  on  a  different 
hrancli  of  defendants'  railway  from  that  lietween 
O.  &  B.,  and  was  carried  thereon  to  W.,  at  a 
distance  from  15.,  and  allowed  to  remain  there  a 
long  time.  Held,  on  demurrer,  replication  bud, 
for  it  was  not  a  traverse  of  the  jilea,  hut  the 
allegation  of  negligence  was  dependent  upon  the 
previous  reference  to  .and  '■  i.ance  on  the  statute. 
Quiere,  whether  the  re])lication  of  negligence 
alone  would  have  lieen  an  answer  to  the  plea, 
independent  of  the  statute.     Jh. 

iSuli-sec.  4,  s.  20,  of  the  liaihvay  Act  of  lS(i8, 
31  Viet.  c.  08,  L).,  does  not  extend  to  all  eases 
in  which  negligence  is  charged  against  the  rail- 
way company,  liut  to  eases  only  of  neglect  coining 
within  the  provisions  of  subs  3.  1' and  3.  They 
are  not  pi  evented  therefore  from  stipulating  for 
a  limited  liultility  in  t)ther  cases.  Satrhtl  y. 
a  nut  WtMcrii  li.  Co.,  41  Q.  B.  211. 


.3.  Deficiency  in  Gooih  Delivered. 

Certain  1)ars  and  bundles  of  iron  came  by  ship 
from  (Jlasgow  to  ^Montreal,  consigned  to  the 
plaiiititl'.  His  agent  gave  to  defendants'  agent 
an  order  to  get  it  from  the  ship,  and  afterwards 
received  from  the  latter  a  receipt,  specifying  tlie 
number  of  bars  and  bundles  and  the  gross 
weiglit,  but  with  a  printed  notice  at  the  top  of 
it  that  "  rates  and  weights  entered  in  receipts 
or  shipping  bills  will  not  be  acknowledged."  All 
the  iron  received  by  defendants  for  the  plaintiff 
■was  delivered  at  (1.,  but  there  was  a  very  con- 
siderable deticieney  in  the  weight.  Wo  far  as 
appeared,  the  iron  had  not  been  weighed  either 
on  being  taken  from  the  ship  or  afterwards  : — ■ 
Held,  atlirming  the  judgment  l>elow,  30  Q.  B. 
130,  that  defendants  were  not  estopped  by  their 
statement  of  weight  in  the  receipt,  and  were 
not  liable  to  the  plaintiff.  Ilorxenian  v.  Grand 
Trunk  li.  Co.,  31  Q.  B.  535,  in  appeal. 

The  plaintiff  shipped  a  number  of  bundles  of 
iron  by  defendants'  railway  from  Montreal  to 
London,  siiliject  to  a  condition  that  on  its  arrival, 
and  on  being  detached  from  the  train,  the  delivery 
was  to  be  complete  and  the  lia])ility  of  defen- 
dants to  terminate.  On  the  arrival  of  the  iron 
defendants  forthwith  sent  the  plaintiff  advice 
notes  tif  its  arrival,  on  which  were  :::.'.... o^v'.  ^Jie 
above  conditions,  and  from  which  it  would  ap- 
pear that  all  the  iron  had  arrived  ;  and  requested 
Iiim  to  send  for  it  without  delay,  and  that  it 
thenceforth  remained  at  his  risk.  The  plaintiff, 
who  was  the  ticket  clerk  at  the  London  station 
during  all  the  time  that  the  iron  was  there,  saw 
the  iron  and  could  have  counted  the  bundles 
and  have  seen  that  they  were  correct.  Instead, 
however,  of  doing  so  and  taking  it  away,  be 
allowed  it  to  remain  in  a  j)lace  where,  by  an 
arrangement  whicli  had  existed  for  some  years 
between  him  and  defendants,  it  was  accustomed 
to  be  placed  free  of  charge  and  for  his  sole  con- 
venience, and  where  he  was  enabled,  from  time 
to  time,  to  send  for  and  take  such  portions  as 
he  required  : — Held,  that  under  these  circum- 
stances defendants  were  not  bound  to  shew  that 
all  the  iron  shipped  bad  in  fact  arrived  :  that 
therefore  no  liability  would  attach  upon  them 
for  an  alleged  deficiency  ;  and,  at  all  events, 
that  this  point  could  not  now  be  raised,  as  it 


was  not  taken  at  the  trial.     Tuiitijr  v  r 
Trunk  J{.  Co., -24:0.  l\  m'2.  " 

Defendants  received  2000  bundles  of  li(ii,ri;r,j 
to  be  carried  to  London  and  (kiivirid  at  • 
station  there  to  the  plaintifi's.     ( in  jt;  ^J.j 
the  plaintiffs  having  no  agent  in  Lninliii,  tJ 
living  ill   Montreal,   defeiulaiits  sunt  tn  tii 
their  advice  notes  of  the  arrival,  ainl  u\i\,J. 
the  iron  in  their  yard,  where  it  ivniiiintil 
nearly  three  weeks  and  was  iiijund  livmsts 
exposure ; — Held,  that  the  defemiiuits  iisn.muii 
carriers  were  not  liable.     J/all  it  ,,i  v  r. 
Trunk  li.  Co.,  34  Q.  B.  517. 

Eighteen  bundles  were  missin^,  ar.il  defJ 
dants'  ofHcers,  not  having  checkril  thu  w^M 
taken  out  of  the  cars,  could  only  suv  that  li  t 
2000  bundles  arrived  there  it  was  all  \,\a„ 
the  yard,  and  inu';L  hav!  been  stolen  tn.m  tieil 
— Held,  that  the  (Lfeiulants  wen  liaMj  : 
eighteen  bundles,     lb. 

See  ii/,'.V.'/,.;<  v.  Grand  Trunk  J!,  c,  rrl 
115,  p.  3203. 


an 


''"','/ 


4.  Dani(i(i<.i. 

Where  issues  in  fact  were  left  to  a  jurv,! 
serving  the  question  of  nominal  or  snlistaJ 
damages  for  the  opinion  of  tlie  idiut  :-lf| 
that  the  only  (juesticm  for  the  court  was.  wliel 
the  plaintiff  should  be  limited  to  noniiiialj 
ages,  or  recover  the  actual  vahio  of  liis  gii 
and  that  the  question  of  mitigating  the  ilaia 
upon  the  facts  proved  could  not  be  coiisiili 
liohaon  V.  Buffalo  and  Luke  Huron  It.  Cu 
P.  279. 

Defendants  undertook  to  carry  for  jjlaiiil 
quantity  of  oats  to  T,,  which  they  diil.  dti 
ing  them  at  an  elevator  there  l]eloii>;iiig 
who  received  them  to  hold  for  jilaintitfs. 
(juantity  thus  ilelivered  plaiiititls  rtceiveo 
before  the  elevator  was  destroyed  liy  tire,; 
subse([uently    was.      There  was  a  Mrv 
amount  of  grain  besides  the  plaintiffs' 
elevator  at  the  time  of  its  destiULti(Jii, 
which  settled  down  in  a  conical  miiss 
wharf  on  which  the  building  stooil.  tbo 
der  falling  into  the   ivr.ier.     I'laintitl's  ili; 
remove  what  remained  of  their  grain, 
that  they  could  select  it  from  the  geiitra 
from  their  knowledge  of  the  t)oition  ni  tliej 
ing  in  which  it  had  been  stored  ;  liiitiltlei 
who  were  the  bailees  of  the  greater  jiart,  a 
charge  of  the  whole  for  the  beiietit  dt 
refused  to  allow  plaintiff's  to  do  so,  statif 
it  would  be  sold  for  the  general  lienelit. 
accordingly  was,  when  the  plaintiff!' sliai 
proceeds  was   found  to  amount  to  iml 
$28.     Held,  that  plaintiffs  could  niaiiitai 
against  defendants  in  respect  of  thtir 
disposed  of  by  defendants,  iiiasnnich  as  t| 
had  no  control  over  it,  and  ought  in't 
prevented  jilaintift's  from  removing  it 
could  find  it.     HeM,  also,  that  this  was 
which  no  gre.tter  than  tlie  actual  liaii 
tained  should  have  been  assesseil ;  .iml 
having  awarded  excessive  damages, 
ordered  a  new  trial,  unless  plaiiititls 
duce  their  verdict  to  a  sum  iianiLMl. 
al.  V.  Grand  Trunk  li.  Co.,  15  C,  P.  3! 

Under  the  avennent  in  the  ilcclan 
loss  of  market  by  the  delay  :—Ht'l(l,i 
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Mt  the  time  lyin.r' 

Pf.  ml  defendants^ 
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•iif  to  carry  and  ,[* 
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^■^onvevted,  and  not 
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Ni-'te„der'ofTtback' 

hfo'kys  before  Th' 
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^-  Ot/ier  Cases. 
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^  cause.,  bt,.eeor„s,,r„uH..„,      .,     .  ^"^^^^ 


tiJence  of  the  loss  caiispil  K,,  ti. 

fejSC.  P.  7(;.  "'"'  ^»^<'  //uroii  Jl 

[in  an  action  I,y  plaintiffs  ayainsf  ,)„f      , 

l^^-tieleof,„achiL?rr;:!!!ir^'^"'^^ 

bnnricc  h. 

Lt  to  till 

finipt  (leh.^. ,    ,,.  i„u 

t  was  til  he  ])ut  to  • 
,...11  „..).. ..  _ 


-rl^SSrplSS:^^,'^^^'^^-"  Buffalo 
v^lnch  wore  stoi,,  e     1  m"*''T';''  certain  lSs 

'MUHd  to  carry  out  H,,  •      '  *'''"'' ''efendants  „""f 


es  occasioned  by  thel,,,,  ,i  -  '^""'t'lts  received  no  notice  •  hV  il,^''''"'''  t'le  plaintiff. 
■tick,  of  niachinerv  conV  'l^'f^  "^  =*  ''"""'>  *«  carry  out  H,!^''  *'''"*' ''cfe.i,latsw5» 
l>y  them  for  pla  ntk   •?''''''''*<^<'  to  be    stoppage  bv  ad,!      lY  ''""t'-'iet,  or  shew  .      ** 

only  recover  the  v  X  „''}*.  *''«  Pl^in-    ^,Jt  ^  ^elarati, 


f'.  183. 


it  «-as  to  he  put  to  .--Heid"Vlf,V  'i?""  "^  **»«  I      Tl,„  7    ,  ^  ■  i81 

«f  froin  this  iion-tf  ^ery"  ttT  "'  ^^'••"^*^  ^T''  *?  '"^  --^L'  t ul  "^'^i J^  «> ^00  buS 
tiiii  Horkinoii  eniDlovpd  ,,,  x,  "^  ^•''fe'es  of  ir  '.  "••  '■*"•'  to  Ije  d^Hvn!.  7  ."'■'«"  to  .Strat- 
cHhe  ni.ohiiie.n^,'A  J''"*''^^"'l''>»ginL^-^''"*r'^^  "•■  their  assk^'"^'';    *«  the  Bank  of 

Use.  P.  SIH.         -^    "■  '•  ^'"""^  "e.^'^fm  ^.    '':  "ts  "eglected   for  an   ,  n.^  ^'*.  i"''''^  ''"^^cn- 

I  carry  an.l  .leliver  if.   ,.;"L",""-"'l«'""'''le   time   to 

['  lost  a 


«5  .»..■  ims  non-tie]  very  or  fh7      ^     "^^    fonl   *,      '    ,  ""  carriec   fr„n,  r'l,   "'  ""  " 
kiiii  Horkinoii  eniDlovpd  ,,,       x,  "^  ^•''fe'cs  of    ir    '.    "••  '■*"•'  to  Ije  dpIK-n!.   7  ."'■'«"  to 
pcHhe  ni.ohiiie.n^,'A  J''"*''^^"'l''>»ginL^-^''"*r'^^  "•■  their  assk^'"^'';    *«  the  Ba 

[iSC.  P.  SIH.  ''•  ("'ea^  /fw^e,.,*  ^     '''"»ts  neglected   for   •i„    ,"      '  ^"'^  that  ,: 


t'laiiitiff  liad  sold  cerfnin  „      i 

_e,,t  the  time  lyi','  '^^^t^  ff «  to  Af.,  whicli  Mess  pr 
^«,  an.!  .letVmda^,ts\eref,  1  ?•"'*'    '"'''''^^''^V    ^^ 


'''''''':??Sd^S^^ 

Bank  of  Montreal  or  thpir        •  ''"-''^'crod  to  the 
of  ladinr,  ,„.,„  _. /,    orcneir  assicn..,    o.,.i  x,     ,".? 


I'-'Tthe  non-delivery       wLt'T'"!!''*  .lefen-    to  the  pla    Hff  ''">r'  ^?^  *he  agent  oth"u 

f  o„u].l  not  ,,et  uj,  mX  tTtSf ''•„*'•''*  ''«f«»-  "«  the  o™  Jj  I  r"^''"'"  «lcfendants  t  Jif"^ 

>t  the  plaintiff     It  f„.ii      *°  *''e  goods  as  ''elay  causp!)  i        ''f^'^'cred  it  to  him  nff         **"^ 

f !  the  fiet  of  M.  liliSotlfiffif'V'^'^*  reniKl;'  ^^  ^^''^f  ^ade  i.^f^S^ 

Naini  and  making  a  deman  I  fl  'If  «"*la»t3  consignor  or  conshmpp      ."^'''^  "'ejected  that  thf 

W  nothing  t,.  indicate  Sf     x"?*"  *'»e  goods,  contract,  not  t  p^r-*"  ?}'P  '''""I'l  sue  unm,  H  ' 

^'tenifor  .linages,  tt„'S's\'r,  ,1  ''">^'  ^  ■•'^^'^'»  *»  'n  ^  3'5  V  "''^*  *^e  baT  o H? 

-Held,  that  the  p.„„     "  ,V'^  claim  ''ence  to  shew  «-i,ox.-.x*^'^^-    .^ here  was  ..«  „..: 


*l»d 


»tii  "inverted.  ,t.7ii1  i>„x      ■—  -tiiue  oi  the  snewn  •   fli^f   ai    •       ""um  no  ot 

f  t«o„  the  pric?  at    he  S'^f  "'?  '^'ff'^"  »"•- "-4'  an^tLT^''^^'"^"* 

hatenderofitbaekaS     ;,;«f»«.'»l  to  tain  the  ae  io" '  ""tnZT  ^"*' 

f  tiou  Mas  made  in  writ  m?,?"     Pi^  *^»'ler  had  first  acquire,!  iw!  x-x,  '.  ^'""'cver,  that  Tf  "V." 

h  t«o  days  before  ff Sls.f  "'/'^"t^'  ^"^  ""g^*  K  ted  j  !  V  ^f ''  -"WeJr 
fiw.  oftering  for  „iT.i„x,-T:.,  ""'^sion  <lay  of  gence  occnrr;..r,  Vx  "<^fcndants  for  •!„„,■' 
|pof  biittei^theWrii^  '  ''*''°«'Ptancethe    as  owner      a'  f  "^^  ^''^^  ha<l  recoirn 'p,/1^^'* 

|™,satingsametobe;TT    lT^''«'-«fM     A  bill    .,    , 

.  r*''''*'n''oatorraiI  and  fi  r     "''.*''''nce  toB  bv 


^iptbv^lefeXnts  S"^  *''«<'«!>•  ver^O^^^^^^  V  the  defe'„Ss' ''^  •'  1^'''^'^' 

f  '«f  tlie  DlaS  :      '' "™« thereon     f™        ""?"*>  trover.    The     Lf     i    "^'g^'gence. 


l;    .  f'  r  .v-f 
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fire,  which  prevented  the  delivery.  The  evi- 
dence was,  that  cm  (itii  Sc])temhcr,  18(i4,  pl.iiiitilT 
delivered  tii  defendants  thirteen  sacks  of  woul, 
weighing  3244  Uw.,  addressed  ti)  the  consignees 
in  ]{.,  to  lie  sent  8n)>ject  todefendants"  taritl'  and 
to  the  conditions  contained  in  the  iilaintilf's 
written  re((uest  to  defendants  to  receive  same, 
defendants  giving  a  receipt  with  similar  condi- 
tions thereon.  'I'liis  wool  was  pnt  into  a  ear 
with  wool  from  Micliigan,  consigned  to  one  1!., 
together  with  certain  dntiahle  goods,  ami  all 
arrive<l  at  Island  I'ond  on  18th  Septemher  f(d- 
lowing,  where  tiiey  were  detained  by  the  customs 
authorities.  The  ear  suliseiiuently  took  fire,  and 
the  sacks  containing  tlie  wool  were  Inirnt.  Some 
of  tiie  wool  was  also  liurnt  and  some  singed.  In 
endeavouring  to  save  it  the  wool  became  mixed 
and  was  carried  in  tliis  state  to  I'.,  where  new- 
sacks  were  obtained  anil  the  wool  conveyed  in 
them  to  H.,  and  the  thirteen  sacks  delivered  to 
the  consignees  on  '2'2nd  October,  but  containing 
only  2498  lbs.  instead  of  3244,  which  the  bill  of 
lading  shewed.  On  the  delivery  of  four  addi- 
tional sacks,  the  weight  being  still  short  by 
twenty-nine  pounds,  an  examination  of  the  wool 
was  made,  when  it  was  found  to  consist  of  873 
lbs.  of  Canada  fleece,  ll(!0  lbs.  scorched  Canada, 
and  11 08  11)S.  American  fleece  damaged  by  tire. 
This  was  sold  on  plaintiff's  account,  but  did  not 
realize  as  much,  it  was  proved,  as  it  would  have 
brought  had  it  arrived  about  a  month  earlier. 
It  further  aj)peared  that  !)()2  lbs.  Canada  fleece 
had  been  delivered  to  K.  The  judge  charged 
the  jury  that  defendants  were  not  liable  for  the 
damage  by  tire,  or  for  the  delay  at  Island  Pond  : 
that  the  plaintiff  was  entitled  to  such  damages  as 
arose  from  defendants'  neglect  in  delivering 
mixed  instead  of  all  Canadian  fleece,  and  for  the 
short  weiglit.  'i'he  jury  gave  plaintiff  S300  dam- 
ages : — Held,  that  the  first  and  second  counts, 
not  embodying  the  exceptions  contained  in  the 
contract,  were  not  proved  ;  and  that  the  third 
count  was  not  sustained  by  the  evidence.  Held, 
also,  that  plaintiff  could  not  recover  for  the 
short  weight,  tlie  evidence  shewing  a  loss  by 
fire  of  a  considerable  portion  of  the  wool,  and  of 
the  sacks,  which  would  cause  a  diminution  in 
the  weight.  Held,  also,  that  plaintiff  was  not 
estopped  by  the  taking  of  the  American  wool 
from  shewing  a  conversion  by  defendants  of 
the  Canadian  wool ;  but  that  had  defendants 
pleaded  that  he  took  the  the  latter  in  lieu 
of  the  former,  or  of  so  much  thereof  as  was 
deficient,  there  was  evidence  to  go  to  the  jury 
to  warrant  a  verdict  for  defendants  to  a  cer- 
tain extent,  if  not  for  all  that  really  ought  to 
have  been  delivered.  Heh.  also — granting  a 
new  trial,  costs  to  abide  the  event — that  the 
proper  direction  to  the  jury  would  be,  that 
defendants  were  not  liable  for  the  loss  by  tire  ; 
that  they  were  liable  for  the  wool  belongin 
to  plaintiff,  which  tliey  carried  to  B.,  and 
not  deliver  ;  but  tliat  if  plaintiff,  with 
knowledge  of  all  tlu;  circumstances  the 
dencc  disclosed,  took  the  one  kind  for 
other  and  sold  it,  when  lie  might  have  had  his 
own,  and  the  damaged  Canadian  wool  was  de- 
livered to  the  consignee  of  the  American  wool 
with  plaintiff's  consent,  in  consideration  of  his 
getting  the  American  in  lieu  of  it,  then  jdaintiff 
could  not  claim  substantial  damages  either  for 
breach  of  contract  or  for  the  wrongful  con',  er- 
sion.  MilU'jan  v,  Graml  Trunk  Ji.  Co.,  17  C.  P. 
115. 


Senible,  that  under  the  Tnterpretatidn  ^^.t  'ii 
Vict.  c.  1,  8.  7,  subs.  !),  (».,  till.  ,ltf,,„i,|'^;^ 
though  a  corporation,  w-. mid  be  "  inrsuiisgi,,,' 
ing"  the  bill  of  lading,  if  siijned  by  tliuir  iiutlL' 
i/.ed  agent.  J{iii/iU  ('(iiuii/idn  linul;  \  r ■,',  i 
Trmtk  It.  Co..  23  C.  P.  22,").  "       "' 


dul 
the 
evi- 
the 


(Joods  which  came  from  Montical  in  Imiil 
were  ileposited  in  the  customs  Wiuvli(ins(.;itH 
(Jrand  Trunk  U.  statiiui  at  Tornuld.    Thiol 
signees    became    insolvent,   and    tin;  idiisirn,,,..! 
gave  notice  of  stoppage  in  transitu  id  thi'rjil. 
way   company,    after   which   the   ajient  nf  the' 
company  give  an  order  for  delivery  (ui  iiaviii.i>i 
of  charges   to   another  person,    \\\\i,  m.,,!,  ,  ' 
entry  and  received  them  from  tiie  iiistuiu. 
Held,  that  such  notice  was  ssilliiiint,  tlidUjii 
such   cases  it  is  advisable  to  givf  iidtiiu  aLitj 
the  customs  otiicer  ;  and  that  an  aitinii  won! 
against  the  company  for  such  dilivtry      \«i.,, 
V.  a, '(tad  Trunk  Ii.  Co.,  .%  (),  P..  tiUil 

i^co  Moflhtt  V.  Grand  Trunk  It.  ('.,    ];,{■  uj 
392,  p.  3200. 


IX.    Ll.\IiILITV  FOB  ACT.S   OK  Adl'.Srs,  ('d.VTK.i(j 
TORS  AND  .SeKVA.NTS. 

J.  &  Co.  had  eontr.aeted  with  the  ( iiainl  TniiJ 
R.  Co.  to  obtain  the  land  recpiircd  liytliiin.  aJ 
to  construct  their  road.     The  line  wan  liiM„j 
so  as  to  cross  the  Bath  macadanii/id  niailsivtij 
times,    which   being  con,si<lered  dingiions. 
contractors  agreed   to  make  a  new  linofMit 
road  c(mipaiiy,  and  in  doing  so  tiny  eiicniacli 
upon  the  ])laintifll"s  land  ; — Held,  tliiitthti 
way  company  were  not  liable.     I'nnlii  v  (.-, 
Trunk  It.  Co.,  15  (J.  B.  571. 

Railway  companies  are  bound  liy  contr; 
entered  into  by  their  general  agents  ah  to  I 
conditions  of  carrying  passengers,  altluiiiali  si 
contracts  should,  within  the  means  nf  kiunrlel 
of  the  agent,  be  beyond  the  regnlatidim  of ' 
company  in  relation  to  such  inattcrs.  C/hM 
(ircut  Wcitern  Ji.  Co.,  G  C.  1'.  284. 

Trover  for  conversion  of  five  cattle,  killeild 
inj;  their  carriage  by  defendants,  as  tu  wi 
defendants  paid  into  Court  .S.VJ,  lieiiig  the  [ 
for  which  they  were  sold  by  defendants  staj 
ma.ster  after  they  had  been  killed  :— Hi 
such  payment  admitted  only  a  cause  "l  aoS 
not  the  particular  cause  sued  for;  anil  that! 
evidence  proved  no  conversion  by  ilettml 
the  sale  not  being  the  ordinary  duty  of  a  sti 
master.     O'ltorkc  v.  Orcut    Wi'Mirii  K.  (''j.| 
Q.  B.  427. 

Liability  for  libel  published  by  general  i 
ger.  'See  Tench  v.  Grvat  Writi ni  It.  i'v., 
B.  8,  p.  1051. 

C,  the  agent  of  defendants  atClMthani, 
tion  on  their  line,  having  authiintyt"i.'niii| 
'  of  lading  and  shipping  receipts  Uw  gdml!, 
\  such   documents   representing  certain  ll 
i  have  been  shipped  by  or  received  I'roni  B. 
>  addressed  to   the   plaintiffs  at  St.  .Inhn 
i  Brunswick.     Bills  of  exchange  drawn 
j  Co.  on  the  plaintiffs,  and  annexed  tu  thi 
'  of  livding  and  reeeijits,   were  iliscnuntti^ 
bank  at  Chatham  for  B,  &  Co. ,  and  fur 
to  the  plaintiffs,   by  whom  they  wire 
B.  &  Co.  were  a  lirsn  of  millers  at  I'hatlj 
I  which  the  agent  was  a  partner,  ami  the  | 
lading  and  receipts  were  fraudulently  is^ 


Rch  .i^'ciit,  no  liiiii 
liiui:  -Held,  /(arrii 
detfiiilants  Mere  iiol 
;iie  ,i>,'i'nt  in  giving 
iiweiveil  was  not  acl 
[lutliiirity and  tiiiploj 
[die .vent  Inning  lice 
■|ie|)iililieas  a  i,'eiien 
the  jiaitienlar  ehis 
Mie  Here  lar^'ely  in 
jving  in  gdod  faith 
fcnsniade  in  tlie  on  I 
Jviiistnnnents  kno«i 
[fdi'Liits,  hIio  had  .so 
'ijiiry  lit  iitliers,  iiiust 
ietTduml  of  estojijicl 
'  V.  Urm/  ll\.itfrn  JI 
In  a  case  in  the  ( 
ilstautially  alike   in 
Iwirty,  ('.  .(.,  diss.,  i 
I'k  I'lir  fliat  it  was 
'i  au'hdrity  as  dufei 
,ive  laise  and    fiaudiij 
rl-r  nunc  were  in  fact 
'J.,ilelenilaiits  were  Ii 
t  liy  agents,  of  wJioiii 
''ii'liiigt'-.  "ereautho 
give  receipts  therefc 
It  It  Has  tlie  usual  , 
lotent  iliseiiniiteivs  and 
miy  iijiim  the  faith  of  . 
'iLmts  were  hound  to  i 
iilul  a^-ents,  and   wen 
,'H  liy  which  defeiida 
>«,  anil  that  it  was  m 
*  '""-■  "f  the  vendors  a 
ifii'lants  lieiiM'  ;i<--!-.  .  ' 

.'tiiilnotrepiesenttJ 
i^'an   the  t.viin,   but  n 

mil  tti  he  sent.    OUrer, 
h,  -^  C.  P.  J43. 

r*  .'"•;'  '"'"  c(ms  hu 
^'■i"'li"hl"i'-Ht  in  app,.,t 

M.  '''Y'-'^  executio, 
Jl^f  "'  the  hands  of  tl 
"  "'«.f  ""pany,  i„  „,.,, 
'I'«'"ty  of  railway  i 
"'!■'  I'at  the  bai,k,V. 

k«H.amIsfriimeertai 

'^^«'  h  the  bank  J. 

«i.v,  Wight  retain    ".! 

'"Oliver all  your  solici 
tf'^'es  against  you  or 
K"  attorney  and  cl?e, 
«  te  ei..ts,  charges,  an 

^*'«l'at  nature  or  kin 
S".f--J..intli:'^ 

"•-""  the  board  offli 
,';'"«ht„„,,,embe; 
«  't.  and  one  of  them 

5;.y.  authorize"  1 1 
•stauoihcersdf  ti,„ 

rp  •»'  liougJi  the  bank  ! 
i^'/i'^y  could  not  en/ 
'«!^^V]atedf!>r    '"! 


Im 


"•  Iwvinir  boo., ,..-...,   ,        .  ^''if^^ 


iwch  agent,  no  (i,mr  Imvinir  boei,  ...,  ■     ,   , 
fdetemiaiit,.  weiu  not  liMc  to't    '""'l"*'"^''.,  "'" 


fc»sma,lo,i,  ti,e  onlinaiy  course  of  f7r''"'''- 
yiustruim.Mt,s  known  to  L        '  .    ,  f ""''■''  '""' 

ijurvof  (.tlicrs,  ninst  bo  res,,,,,  "i  >"  ""^.^  '"  "'« 

""i-'f-toppeio'f^rr:?:!:^:;!  "";?•;"" 

A/v!,  ,.f 


n  ,,  320G 

«oe,  ,i]so,  "CoNT«*,..n        ,  • 


In  a  cast'  ni   the  C.   p    ,•„  fi, 
kWluitially  alike   in  its  f, "tl,    '!  ''""'"^  *«"". 
Luty,  (■:,!.,  .liss..  that  1±',/^  ^■'«-He!,l 
^.IJ.  for  tl,at  it  wa's  S  wS"!  f  ^^"•^  ""* 

>.•  i.ia.  aii.l  frau<lnlent  receh./t  f  *='"'*  *" 
IW.  nuiio  Mere  in  fact  re«;ived  ^'p  Z  *>"'"''«' 
P.J..cie.cn,iants  were  liable  for  tl,"''  "^^""■^>'- 
.t  1. agent,  of  whon/jj^li^^^:;;^--^ only 

»«n,gC.,  were  autborize.l  t„  reeeh'r  "."''' 
J  give  reteijits  tlierefor  (l,.f.'..,f  1  ,''""'"*^« 
fit  was  the  usual  c'i  "f^'l  ' -^"""''"fe' 
Unt,hsc„nnter.s  an,l  en^slm  ^T"'^^^  ^"^ 
f«e.vu,.,n  the  faith  o/lueh  rf.  •?!  to  advance 
fcla,it.«ero  houn.l  to  e.n  l«v  ^^  '  •'  *'"'*''•'■ 
m  agents,  and  were  ris7  ''.'l"!"^*'-'"*  and 
>1^,  l.y  which  defe  u  an  s  '^■l^'^f  *'*"•  «'«'• 
kan,!  that  it  wa "  m    ?       "'"''^'^  "'•  »"gl't 

flH„.of  the  vend:rV^d'tfl^r.*''f.^'  ^'^^ 
Iwi'lants  l.eiM.r;>v.T.rc  -  f  "'  "^,'^*-''"'':»"t8'  agent, 
Pnict.  c.  U)  s  3  ()  ')■•]  """^'''^t-'.  that  the  I 
Jfil't.li.l  not  rei^ese'iit  t'hel,'' )'*' ;'*^f  ^''  '^^  the 
|War,l  the  train,  b,  t  mJZ  V  '^'^.  «'''Pl'*-''l 
|vo.itohese,.t.    O/  v"'«  Vr'*''"'.^'  »^'^^"  ' 

K' that  the  bank    0,7;      ^""^'^  ''*  ^«tter 
Nh,n,kfrom  certaT*       '"'V"'^^  <^»'»i»ig 
Kn  hy  the  bankXCt'"?  i^^  Proceed'! 
hh  miglit  retain    '• -f  !^,V  -^'"''^  »f  the 
itocnverall  y„ur  solicitor' f'";"*  '1'""""* 
Vmmn  against  you  or  lin  f'^''  "''■•"'S^^' 
FH-an  attorney  and  cl,V,,f'        i,^""  '"^"fl  "s, 
^'te  costs,  cha2s  i*  "^  "tberwiee  ;  as 
h  "I'at  i.at«re^,r  kin  \n  *'*'"'"'  "^  y""r 

r'"«.  if  any,  „  appK  o^  l'^'^'^'-''  tolwld 
h^;"  'J'i'i«  iett(^-'^ai  Z^T  ^'f  «'tions 
W);"'"»i  the  board  of^li'*'"^''  >*-'thoutany 

t*'  -t,  and  one  of  t £  h,  ^^^  '^"■"•J  we,-e 
J-Mipany,  authorized  t  '  V7*''r^'"'''''«"t 
l«tk«(hcersof  theci'.7  ''^'''  "°*  ^'''-'h 
If  tke discharge  of  their  '?"^  '*''''"«  »»tlio- 
f .  »ltho«gh^J.e  £nk  '^"''"'?  *?  perform  ; 
tVl'^y  "ould  ,.reX^"t<^'I  the  time 
r"t«  stipulated  for    ^r  "  I'''*>''"«nt  of 

[^-■•^'-A^ir^hfro;;''''^- 


X-    TOLM. 

r*.  ^.  ,s'.  o.  <.,  ,,.,7, ,,. 

„^»  KS«5  an,,  ,«(;,,•   dcfe„,la„t. 


..y.j 


""^■'™'"'- -'•-"'=:;-, ssfe 


I  '^'ockvUle  and  OUawa 


S"':i1''  ''>-'«'^ndants'tv:^-;'«'  ^'!"^''  -'« 
>^^'-^'.  a'l'l.sanctioncl  by  tie  f',.  ''"''''   '»  that 
C.1     and  „j   ,808^    ISO!^  an'/',"  ^n''"V''  <-*""«- 
J«6o  and   ]80«  defeni)^,.*         '^'^'   >^^-^0.      fn 
'certain   lumber     2ue !    *'  i?'"'''^''  '"'"''or  for 
m.]es  beyond  Liiul  ay   fro  n  p'""*,  ^'''''y'  thirty 
Hope  at  $2.00  ,,er  Yf    .  "f   ','"■*  '  '^rry  to  Port 
steamlxiat   char.'pV  e    '   ''«f''"<Iant.s   i.avinr,  f  ;„ 
j;-ry  and  1^.^;  ,^;:^  the^'f   '-*--»  Vot 
Hope,  which  left  I   ."s  ne    t!'l  T"^''•'•^«•^ 
carnage    from   L in.  «av  t .     •    ^'V'""*^  ^or  the 
arrangenient  was  S  ,!"   ^ Y*    Hoj.e.      tiTs 
i'ort  Perry  trae    «1     i  "  "':''-'''  to  obtain  the 
go..e  %  w^gonl'o  n'''i^  ,n;   lf--ise'hav: 

I'ort  Perry\?:4.  s&t'tr'"^'""'^^'''  «^h  tJe 
I  "«    to  defendants  ;  an,       ^^'^''^  ^^rvice  SJ.g 
defendants  entt.,-,.  i      V     '*™.  §1-5").     J,,  lo-A 
several   .leaders  't^^!^"  ^I'eciaJ  contracts  wi  h 
years  at  81.50  per  \r   fr^  *T  .'''fferent  tenns  of 
J;'"<l«ay  tothe  w]Li',t   :n'?.;'«*^'"«'ants'  ^^f  fa 
that  the  dealers    mifdi       ""^'"^  *''"  "''^  ^''mber 
Auiencan  .narket,   or  L    f  r"''"=*"'-'^    for   the 
Hope  wharf.     The  test.,V      1^^V:^''>'  at  the  Porfc 
ract.  which  was  ope.  to*^  ;'V''^,'^'"'«l  «"ch  a  con 
"'xler  protest.   Tlie^e  confV    ;  '"'■  •■^"''  P'"'' Si- 80 
fen,  ants  in  ortler  to  secur.^^^^^^^  '»'-"'«  by  le 

road  which  was  a  out't"    '"  ^'''^'^'''*  ^'•''''' a  new 
Perry  to  Whitby.     PalSftl  I  "^''""''  ^''^'n  I'orT 
;lan  3  on  the  connnon  «,     f/  '■•*^;'"«  «"e<l  ^efen- 
'jy  their  testator  from  IS,"  r  J'o-*''^  freight  pakl 
J^indsay  to  Por   Ho  "e  i ,^    *"  'STOinclusn-e  K 
the  Port  Perry  d"Zs  to  ,pf 'T  ""^  *''«*  P^kI  by 
9ver  that  ilistLcoTlHe]   l^'i'","!'  ^°^  ^'^rriag^ 
Ji'.stihed  in  enterinLnntnl  '  "'''* 'defendants  were 
with  the  Port  Pcrtv  1     .''^^''^"'^•••''Jarrangeirenf 
an.l  the  contract  'ifiisS'"'  'T\'''^ '-S 
"o  evidence  to  shew  that  ?)'  *\"''  "'at  there  was 
ff^me.1  any  uiuluel^'^^  '4^''' ^^^^^  dealers 
testator,  within  sec.  25  of '^jf'  ,r"r   Plaintiffs' 
■'•  t-.  c.  «C.      He?,]    '1'       tl»^  iJailway  Act   f 
«etion  it  should  hi-e'e'^'^f  ^^^  «»PPort  'the 
notlefttoinferenp^fi,  !  ",  ^*"''*»  dearly  an.] 
Prejudice.1  in  J:^'*^'  «ein,.'l'^"l',"«'«' *^'«ta& ^ 
law  was  passed  de  enSS?'  *^*  ""*''  the  w! 
«»y.  tolls,   but  were  onlv  ^;-.r."^''>*  t«  levy 
earners  to  a  reasouablol     '*'"^''  ''»  common 

"Vh  ^r''"'^'- "^'- ^33^^^^^^^  Jr^^ 

J^he  charter  T„fi,„  ■     ,'"''*  V-  o.  580. 

Buch  tolls'onlVrC,?,'' f'^f.  '^"Wany  t^^levy 

the  company,  to  be  saS  „  « fr^'^  ^yi^^^f 

and  that  the  same  toll"  sho  .1    /'^  *^  governor, 

times  equally  to  all  persons     Th"  '^""■^'-''*  «*  al 

the  circumstances  oFa  firm  J^ ''""P''*"y.  from 

"'^'  -r*-  'i»-"ti:s'^?,:°^E?'ge^i 
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ported  over  their  line  of  rnilway,  contracted  to 
carry  the  same  at  a  lower  rate  than  that  fixed 
by  tlit'ir  tariff  for  the  j)uhlic  generally  ;  but  no 
by-law  to  this  etl'ect  had  Iwen  imsaed.  The 
court,  \i\u>u  a  bill  tiled,  declared  such  contract 
illegal,  and  enjoined  the  coinjiany  from  continu- 
ing to  carry  at  other  rates  than  were  charged 
for  the  like  services  to  the  public  generally. 
At/onii-i/-(ii'iii'Vtil  V.  Oiiliiriu,  Simvov,  and  Huron 
n.  ro.,"(;Chy.44(;. 

.See  MrDimijall  et  id.  v.  Covert  H  a/.,  18  C.  P. 
119,  p.  3211. 


XI.  Tkaffic  Arra.noements. 

[See  r.  S.  C.  <-.  on,  H,  131  ;  H.  S.  O.  e.  165,  n.  00, 
et  nei/.  ;  SI  Vict.  r.  H.'i,  a.  .'fS,  et  mii.  JJ.] 

The  Great  Western  and  (iraud  Trunk  R.  Cos* 
on  the  27th  of  February,  18W,  with  a  view  to 
avoid  competition,  enteral  into  an  agreement 
under  their  resi)cctive  corporate  seals,  providing 
for  the  same  rates  on  through  traffic  to  bo 
charged  by  each,  for  the  division  of  the  profits 
from  sucli  traffic  in  8peeifie<l  proportions,  and 
for  the  rendering  of  mutual  monthly  accounts, 
&c.  To  a  declaration  by  the  (J.  ^V.  against  the 
(i.  T.  on  the  common  counts,  defendants  pleaded 
this  agreement,  alleging  that  it  had  not  been 
consented  to  by  two-thirds  of  the  shareholders 
of  either  company,  as  required  by  the  statute, 
.and  that  the  moneys  sought  to  be  recovered  l)y 
the  plaintiffs  accrued  to  them  only  under  such 
agreement ; — Held,  on  demurrer,  a  good  defence, 
for  that  the  agreement  was  clearly  within  The 
llailway  Act,  C  8.  G.  c.  Gfi.  s.  LSI,  (a  consoli- 
dation of  the  22  Vict.  c.  4,  then  in  force,)  which 
makes  such  consent  a  condition  precedent  to  its 
validity.  Oreat  iVenternJi.  Co.  v.  Grand  Trunk 
11.  Co.,  24  (j.  B.  107. 

To  a  count  on  such  an  agreement,  defendants 
pleaded  that  the  agreement  was  never  submit- 
ted to  the  shareholilers,  nor  did  two-thirds  of 
the  shareholders  assent  thereto  as  required  by 
The  Railway  Act.  Tl\e  plaintiffs  replied  on 
equitable  grounds,  that  defendants  should  not 
be  allowed  to  make  this  objection,  because  after 
the  agreement  had  been  made  and  its  provisions 
entered  upon,  its  existence  and  working  w.os 
communicated  in  written  reports  by  the  direc- 
tors of  each  company  to  their  shareholders,  and 
announced  to  them  at  a  regular  meeting  of 
shareholders,  who  then  had  full  notice  thereof, 
and  did  not  dissent  therefrom,  but  ratified  and 
approved  of  the  same,  and  permitted  it  to  be 
continued  and  acted  on  ;  and  that  defendants' 
stockholders,  at  a  regular  meeting,  approved  of 
the  sums  found  as  balances  struck  in  favour  of 
the  plaintiffs  on  the  monthly  settlements  pro- 
vided for  in  such  agreement,  whicli  sums  are 
now  sued  for  : — Held,  such  an  agreement  being 
only  authorized  by  the  statute,  "  subject  to  the 
consent  of  two-third  of  the  stockholders,  voting 
in  person  or  by  proxy,"  that  the  replication 
aflforded  no  answer  to  the  plea.  The  rule  of  law 
and  equity  in  such  a  case  is  the  same.  Held, 
also,  Miat  in  declaring  on  such  an  agreement  the 
general  averment  of  the  performance  of  all  con- 
ditions precedent  was  sufficient,  without  alleg- 
ing specially  that  the  statutable  consent  had 
been  obtained.     ,S'.  C,  25  Q.  B.  37. 

The  contract  declared  on  being  for  an  assimi- 
lation of  rates,  and  a  divisiou  of  the  net  profits  | 


(■<%■ 
laving  I 


on  certain  claascs  of  traffic,  bctwiin  ft:r\v, 
points,  was  ol)jectcd  to  as  ilk';;,i|  mni 
trary  to  public  jMilicy.  The  (|Ucstii.ii  li 
given  rise  to  great  difference  of  opiniuM  in  [\ 
land,  the  court  followed  the  latest  ilirisicm 
Hare  r.  I^ondon  and  Xorth  WcstiTii  I;,  c,  m 
L.  J.    517,    and    u])lield   the  contrict.    ji, 

Sec  VonXdIlir  v.  Hii/I'idn  and,  f.nl;,  I/,ii;,u  p  I 
Co.,  27  Q.   B.  r)81,  p.   3241  ;  ror,,..,;,/;,,,  uf  i\ 
Town  of  liruutford  v.  liuil'alo  imd  Luk,  fl,, . 
H.  Co.,  21)  Q.  B.  (i07,  p.  3242. 


XII.  Equitable  Remedies  A(i\i.nst  Cumi^xj I 
1.   Ajtixiinfincnt  of  Rrrcinr. 

Held,  that  a  judgment  creditor  df  a  lailwaJ 
company,  with  execution  against  tlitii  lau.is 
the  hands  of  the  sheriff,  is  entitled  tn  tin  ai 
pointment  of  a  receiver  of  tlic  caiiiini;s  ut  t! 
road,  the  profits  thereof  to  be  jiiiiilitd  in 
ment  of  his  demand.     P<lu  v.   U'l  llawl  U.  )\ 
!>  C'hy.   455.     Affirmetl   on   relicaiiiig,   li.ti,  ' 
February,  18G4— VanKoughnet,  C,  Am. 

Where  the  receiver  of  a  railway  Cdmiwnvvri 
appointed  to  receive  "  the  rents  i.ssiiis  anil 
fits  of  the  railway  :" — Held,  that  it  wasliisiluM 
to  receive  the  gross  receipts  for  tile  traffic  aa 
to  p.ay  the  running  expense  thcrcdii,  ami  not  j 
receive  only  the  surplus  after  iiaying  ik' 
penses.  SimpKimv.  Ottawa  ami  I'rr.^rnli  H.c^H 
1  Chy.  Chanib.  121).--VanK(.ughuut. 

The  order  for  the  receiver's  aiiiioiiitniL'nt  slim 
direct  the  payment  to  him  of  the  tnlLs  and  i 
fits  arising  from  the  railway.     1  h. 

A  receiver  had  been  appointed  to  willeittl 
gross  amount  of  the  tolls,  rents,  issues,  ami 
fits,    of  the  O.    &   P.    R.    Co.     Afturwaiilsi 
rolling  stock  of  the  company  hail  been  .sii/nll 
a  sheriflf  under  a  fi.  fa.  at  the  suit  of  aiiutkrcflj 
pany  not  a  party  to  the  suit.     'I'he  sliuritl'  litj 
ever  declined  to  sell  the  same  unless  anthnri 
by  the  receiver,  who,  believing  under  the  ailij 
of  counsel  that  he  had  no  control  over  the  roll 
stock,  assented  to  the  sale  by  the  sliuritt,  an4l 
same  was  accordingly  sold  : — HeKl,  en  inutioi 
remove  the  receiver  for  misconduct,  that  lie  1 
committed  a  breach  of  duty  in  not  infdriiiiiigj 
court  of  the  seizure  and  tlireatenud  sale,  am 
assenting  to  the  sale  without  its  sanction  ;j 
as  it  appeared  that  he  acted  bnii.'i  liile,  ani 
the  best  of  his  judgment  for  the  l)enetit  ol 
parties,  the  court  declined  to  reiiKive  liimT 
ordered  him  to  pay  the  costs  of  the  apiiliai 
fiimpHon  V.  Ottaica  and  Pre.icotI  It.  i'v., 
Chamb.  337. — VanKoughnet. 

A  mortg.agee  or  judgment  creilitdr  ufaj 
w<ay  company  is  not  entitled  tf)  eiiferee  pi}! 
of  his  demand  by  sale  or  forcclosiue  (if  tliel 
way,  he  is  only  entitled  to  have  a  iii.iiiaj,'l 
receiver   of  the   undertaking  apiiointiil 
Quasre,  whether  the  rule  is  otherwise  in  tli^ 
of  a  vendor  seeking  to  enforce  his  lien  furui 
purchase  money.     Gait  \:   Erie  and  Xiuj'^ 
Co.,  14  Chy.  499. 


2.  Other  Cases. 

Where  bonds  were  given  by  a  railWH 

pany  for  the  payment  of  a  certain  sum  ofj 

and  interest  in  twenty  years,  iuul  also  niorf 


[o/l.iii'lsi  redeeiiia))! 
rtlif  )i/iyiiient  of 
||ionils.--HeM,  that 
liatenst  im  tlie  bon 
jl^'lit  111'  the  inortgfi 
IwirWages ;  Imt  thej 
Ijiirde  III'  (itlier  bon 
jntv.  (''rill/  W'cnii rn 
\li:o.,  S  (.'hy.  2S;j. 

A  l)ili  Has  filed  by  ; 

Icftlie  iiiis.'KiKliict   oi 

it-aiiist  the  managing  i 

liflialt'  of  the  jilaii 

dlJers  nut  made  deft 

ilsiieninneil  on  tlu 

It  the  liill  should  h; 

rhiclmn  argument  wa 

Dfiiil ;  ami  tliereujion 

Urging  that  tlic   niai 

liiTilii-ectiirs  Jicld  pnj 

Mill  emitrol  tiie  eori 

be  eonifiany  to  adopt 

(ts  of  the  managing  ( 

_  aa  they  did  the 

clilers  anil  shareholdei 

iksti.  have  a  general 

;iiftliel)omllio|ile,-san- 

ipiiriioseofdjjtainingi 

leilirectnrsto  bring  liii, 

itsileuiurred  for  waiii 

oiriil;  hut  Hitliout  cost 

Igronndsof  demurre 

Jeiloii  the  argument  o 

liii:il  hill.  Tliu  projjer  n 

intli  a  case  considered  a 

|.i(/rf/»/7i  /.'.  C'o.,  23Cli 

^iiiirelf,'mH-and  a 

Um,i>.  :m4;/),a>d 

p.Uimumj  n.  Co.,  12  ( 
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lesecoml  count  of  t\u 
tthe  plaintiff  wiis  seized 
^,  anil  one  K.„,v„ed  the 
uagreenient  between  tl 
mirilaniKlodenchR 
LT  ";"'I""'y  the  two' 
t  "'Blake  .-and  the  com 


ave  the 


ground  two  and 


'ethe  level  of  the  lake  a 
';^:tlmtafterwS 
[«' te  actio  Vict.  c"i 
'"'ft  act,  ilelivered"  ' 
»Ja:.ts,  and  defendants 

lie  agreement  set  foi 
*-!ants  chose  to  en 
„™.'''fl''''''itiffs,andr 

J«r.ts  below  the  stipul. 
"K  the  Ian,;,     n.  ^..^    '?- 
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I  r  ]„i,ls,  rtMlcomiiblo  in  tun  yuars,  ns  security 

II  111,.  Maymunt  of  tliu  priiiciiml  inoiiuy  of  the 
If  jj., -lltld,  that  11  liiuach  of  covenant  to  pay 
r  t  nut  11"  til*'  honils  diil  not  accelerate  tlie 
IlLht  iif  tlic  iiiortgagecM  to  jirocced  upon  the 
I  rt 'W^'*' i  ''"*■  t'^'^y  '>'>'^^'^  entitled  to  a  decree 
l(rwli;iil  (itiier  bonds  given  as  collateral  seen- 
I  tv    ('''"''  ll'"'"'"  ^''-  '"•  ^'-  ^•'"''  '""'  O'mlji/i 

|iVv,sci.y.'.'8:J. 

_\l.iH  w-M  lileil  hy  a  shareholder,  complaining 
Id  till'  mis  .(induct  of  the  managing  director,  ' 
ainst  tlie  managing  director  and  the  c(mii)any, 
ilithiilf  lit'  the  plaintill'  and  all  other  share- 
idt  made  defendants  ;  to  which  defen- 
intMk'ii'i'i'^^''  on  the  ground,  amongst  others, 
the  Mil  shoulil  have  heen  hy  the  company, 
Lbkhiiii  arj.'unient  was  allowed,  with  liberty  to 
(I ;  and  thereupon  the  plaintiff  amended  by 
Ajp-in'-  tliat  the  managing  director  anil  the 
litr  iluectiirs  held  proxies  sufficient  to  control, 
liliil  coiitml  the  corporation,  and  hail  caused 
Be  cuiiiiwny  to  adopt  and  contirm  the  illegal 
«  ,if  tlie  managing  director  ;  and  that,  con- 
f  M  tiiey  dill  the  meetings  of  the  bond- 
Ulere  and  shareholders,  it  wouhl  be  idle  and 
leless  to  have  a  general  or  special  general  meet- 
iof  the  iKindholdcrs  and  shareholders  called  for 
|e  puriiosu  of  obtaining  a  direction  from  them  to 
i ilirtctiirs  to  bring  hnn  to  an  account.  Defen- 
ints  ikumiTcd  for  want  of  equity,  which  was 
lowiil;  but  without  costs,  asthe  defendants  had 
_iil p'ounds  of  demurrer  which  had  been  over- 
Ceil  oil  the  argument  of  the  demurrer  to  the 
iniial  l>ill.  'I'he  proper  manner  of  framing  a  bill 
Ijucli  a  case  cunsidered  and  stated.  McMitrnu/ 
\Ulkni  It  Co.,  23  Chy.  134. 

iee/ii  re  Iferrick  and  Oraud  Trunk  li.  Co.,  7 
|J  "40  p.  3244  ;  Diimhlc  v.  Peterhoro'  ami 
p.Chmmij  li.  Co.,  12  (Jhy.  74,  p.  3221. 


\  iii'iil 


AniONS   A(!AINST    LESSEE.S  OR  ASSIGNEES 
OF   R.VILWAV.S. 

;iie  second  count  of  the  declaration  alleged 

tthe  iiliiintitt'  was  seized  for  his  life  of  certain 

Id,  ami  one  It.  owned  the  reversion  ;  and  that 

lu  agreement  between  them  and  the  Buffalo, 

Intfiirilanil  (iodevich  R.  Co.,  they  granted  to 

Iniil  company  the  two  first  ridges  of  gravel 

Ulielake  ;  and  the  company  thereby  agreed 

Bve  tlie  grounil  two  and  a  half  feet  in  depth 

e  the  level  of  the  lake,  and  the  surface  even 

I  level:  that  afterwards,  and  after  the  pass- 

loftheact  19  Vict.  c.  21,  the  said  company, 

ft  that  act,  delivered  over  their  railway  to 

pdaiits,  and  defendants  completed  the  same 

kt  the  agreement  set  forth  in  the  statute  : 

IJefeiulaiits  chose  to  enforce  the  said  agree- 

iwith  the  plaintiffs,  and  removed  the  gravel, 

Bag  pits  below  the  stipulated  depth,  thereby 

lug  the  land.     R.  brought  a  separate  action 

Iveraioner  for  the  same  injury.     The  agree- 

Mhen  produced,  appeared  to  be  with  both 

"'s  jointly  :— Held,  that  the  plaintiff  could 

»ver,  for  defendants  were  not  bound  by 

iement ;  and  besides,  it  being  entered 

tith  the  plaintiffs  jointly,  they  could  not 

M  separate  actions.     Pew  v.  Buffalo  and 

\hmR.  Co.,  17  Q.  B.  282. 

■einliint,  who  was  possessed  of  and  worked 
n  railway,  was  sued  for  killing  a  cow  of 


the  ])laintifT.  At  the  trial  no  evidence  was 
adduced  to  prove  defenilant's  connection  with 
the  railway,  and  no  objection  was  taken  to  the 
absence  of  it.  The  court  below  ordered  a  non- 
suit on  the  ground,  among  others,  that  there 
was  no  such  evidence.  On  appeal  :-  -Held,  that 
defendant,  not  having  taken  the  objection  at  the 
trial,  wiis  not  entitled  to  take  it  afterwards. 
The  judgment  was  therefore  reversed,  and  a  new 
trial  ordered.     Jii'iindt  v.  Conil,  13  C  P.  555. 

Held,  reversing  the  judgment  of  the  County 
t'ourt,  that  defendant,  a  sub-lessee  of  a  railway 
company,  was  not  lialile  under  the  Hallway  Act, 
C.  S.  (,'.  c.  ()(!,  for  neglect  to  maintain  fences,  by 
which  jihiintitl's  cattle  had  been  killed.  Ji<  luie'lt 
v.  < 'ovir/,  24  Q.  H.  38. 

To  (ditain  the  means  of  constructing  a  branch 
line  from  Peterborough  to  Millbrook,  the  I'ort 
Hope,  Lindsay,  and  I'eterlxirongh  R.  Co.  agreed 
to  lease  their  railway  to  T.  and  !•".,  under  the 
preamble  to  27  \'ict.  c.  (iO,  and  the  l)ranch  line 
was  accordingly  constructed  by  T.  and  V.,  aMt 
by  ilefendants  as  their  assignees  : — Held,  t'.iat 
the  construction  of  the  branch  line  under  Mie 
authority  of  the  company  had  been  sanctioned 
by  this  act,  which  had  also  confirmed  to  the 
lessees  the  right  to  maintain  anil  use  the  road 
under  the  franchise  of  the  company.  Hehl,  also, 
that  the  lessees,  and  defendants  claiming  under 
them,  were  not  personally  liable  for  anything 
done  within  the  power  given  to  the  company 
under  the  Acts.  Defendants  had  also  maintained 
a  cutting  in  the  street  in  front  of  the  plaintiff's 
house,  which  prevented  the  street  being  used  as 
before  : — Hehl,  that  if  the  phiintitl'  had  been 
more  injuriously  affected  thereby  than  others, 
and  was  entitled  to  comjiensation,  redress  nuist 
be  sought  from  the  companj',  and  not  from 
defendants  individually,  as  exercising  its  rights 
and  franchise,  llam'dtun  v.  Cvnrt  i;l  al.,  10 
C.  P.  205. 

Plaintiffs  sued  defendants  for  breach  of  an 
agreement  to  carry  lumber  for  them  from  Peter- 
borough to  Port  Hope  at  a  stipidated  price.  The 
agreement  set  out,  which  was  dated  in  Novem- 
ber, 1805,  recited  that  defendants  were  engaged 
in  running  the  "Port  Hope,  hi  ndsay,  and  Beaver- 
ton  railway,"  and  the  Millbrook  branch  thereof, 
and  by  it  defendants  bound  themselves  to  carry 
plaintiffs'  lumber  at  a  certain  rate.  Defendants 
pleaded  that  the  agreement  was  made  by  them 
as  agents  and  directors  of  the  railway  company, 
of  which  plaintiffs  had  notice,  and  that  by  the 
10  Vict.,  further  amending  the  act  incorporating 
the  Peterborough  and  Port  Hope  R.  Co.,  was 
adopted  a  clause  enacting,  in  substance,  that  no 
undue  advantage,  privilege,  or  monopoly  should 
be  afforded  to  any  person,  which  clause  was  con- 
tained in  C.  S.  C.  c.  00 ;  and  that  by  the  18 
Vict,  the  name  of  the  company  was  changed  to 
the  Port  Hope,  Lindsay,  and  Beaverton  R.  Co.  : 
that  after  the  making  of  said  agreement  the  rates 
of  carriage  were  increased  beyond  those  men- 
tioned therein,  and  that  the  company  made  no 
other  charge  against  plaintiff's  than  against  every 
one  else.  It  appeared  at  the  trial  that  at  the 
date  of  the  agreement  one  of  the  defendants  was 
president,  and  the  other  managing  director  of 
the  main  line  of  railway  from  Port  Hope  to 
Lindsay,  and  lessees  of  the  branch  line  leading 
from  Millbrook,  a  station  on  the  main  line,  to 
Peterborough :  that  by  reason  of  the  company 
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having  licen  long  insolvent  the  nnin  lino  hntl 
been  Nolely  within  defendimtH'  control  iw  prin- 
cipnl  honiliiolders  of  tlie  eoiniuiny  ;  and  that  what 
they  (lid  jiorsonally  was  in  Hul)Btani'L',  therefore, 
done  on  the  company's  hehalf.     'riio  jury   were 
asked  to  tind  wliether  the  af,'reenient  was  made 
by  defendants  acting  as  agents  for  and  direetoi-s  | 
of   tlie  company,  of  wliich  plaintill's  iiad  notice  ; 
and  having  found   in  the  negative  and  asncased  ' 
ilamages  in  favour  of  iilaintifls,  the  court  refused  \ 
a  new  trial.    McDouijaH  it  at.  v.  Cvirrt  it  «/.,  18  j 

v.i'.  no. 

In  this  case  tlie  plaintiff  sued  the  H.  &  L.  II. 
1{.  ('o.  for  injury  to  his  land  caused  liy  tiro 
emitted  from  a  steam  engine,  wliicii  was  licing 
propelled  along  defendants'  line  of  road.  The 
evidence  at  the  trial  clearly  shewed  tliat  since 
18(i4  the  (i.  T.  K.  Co.  had  worked  the  line  :  that 
defendants,  as  a  coin))any,  hail  had  nothing  to(h) 
with  the  working  :  tiiat  all  tiic  alleged  damage 
M'as  caused  by  the  (1.  T.  U.  Co's.  engines  ami 
servants  ;  and  that  defendants,  beyond  theii 
ownership  of  the  road,  were  unconnected  with 
the  injuries  complained  of : — Held,  that  defen- 
dants were  not  lial)le  ;  and  that  under  the  plea 
of  not  guilty  the  defence  was  admissible.  Held, 
also,  tiiat  e.  lit,  s.  t>  of  31  Vict,  not  merely  re- 
cited the  fact  of  the  agrecn...iit  of  18(14  lieing 
accepted,  but  that  it  legislated  upon  it  as  ac- 
cepted and  binding,  in  its  enacting  part ;  but, 
semble,  that  even  if  merely  recital,  it  would  be 
good  priniA  facie,  though  not  conclusive,  evidence 
of  tlie  fact.  Held,  also,  that  becau.se  defendants 
were  to  receive  a  portion  (»f  the  net  ])roHts,  they 
were  not  on  that  account,  to  be  considered 
partners  and  liable  as  such.  Mci'allnm  v.  Biijj'ido 
and  Luke  Huron  Jf.  Co.,  19  C.  P.  117. 

See  XXIV.,  3,  p.  3239. 


XIV.  Lease  of  Railway. 

A  railwaj'  or  canal  company  cannot  lease  the 
concern  or  delegate  it.s  powers  for  a  specified 
term  M'ithout  the  sanction  of  the  legislature. 
This  principle  was  held  applicable  to  a  railway 
company  which  had  no  power  of  taking  land 
compulsorily,  but  had  other  special  powers  and 
privileges  under  its  act  of  incorporation.  Hinck- 
ley V.  aildcriilet'ir,  19  t'hy.  212. 

The  respective  legislatures  of  the  state  of  New 
York  and  (Canada  incorporated  certain  parties 
for  the  purpose  of  constructing  a  suspension 
bridge  across  the  Niagara  river,  for  railroad  and 
other  purposes,  with  power  to  take  lands,  charge 
tolls,  &c.,  and  the  two  companies  joined  together 
in  conveying  to  one  railway  company  the  exclu- 
sive use  of  the  railway  portion  of  their  structure, 
with  power  to  make  arrangements  with  other 
railway  companies  : — Held,  that  such  assignment 
was  ultra  vires  and  void.  A  ttonn'y-Ocnfral  v. 
Niagara  Fa/h  International  Bridge  Co.,  20 
Chy.  34. 

See  Tate  et  nl.  v.  Port  Hope,  Lindsay,  and 
Beaierton  R.  Co.,  17  Q.  B.  354,  p.  3161. 


M  ■■ 


XV.  Limitation  of  Actions  and  Damages. 

1.  For  Overflowing  Land. 

Declaration,  that  plaintiff's  farm  was  drained 
by  a  stream  running  through  it  and  another  lot 


to  the  east,  Ac,  yet  drfendnntHconNtnictcltip' 
railway  across  jilaintitt  's   land,  and  mriw,  TI 
stream,  at  a  point  to  the  (Nvst  of  I'liiutitl's  |jj 
in  so  careless,  negligent,  and  uiiskillii|;i  n,  '    ' 
as  to  obstruct  said  stream,  and  jpriviiif  tin' »■,(.'  i 
from  flowing  as  it  used  ami  ought  tn  ih,,  ,|ii,l,|;| 
not  restore  it  to   its   former  state,   nr  in  a ,,,«, 
cient  manner  not  to  impair  its  usctii|iii<.i.\.j'j 
afterwards  the  stream,  being  iiuiiMsid  l.vrair. 
and  the  j)assage  being  so  obstriii't>:d,  "vci||,n,7i 
the  plaintill's  land  and  injured  his  iiipii,.    |m    i 
As  to  so  much  (if  the  causes    of  actidii.  ,i||,|  jij 
damages  in  respect  thereof,  as  accruni  ii]„|,,(|'  J 
six  months   before  action,  that  difiii'luits  ,i,m.f 
mitted   the  grievances   in   the  ihi|,u;itiiiii  imnl 
tioned  in  the  eonstruction  of  their  nilwiiv  audi 
that  the  said  grievances  in  the  iiitidductniV  ^^ 
of  the  plea  mentioned,  did  not  a(  iiiH'  «itlui;j|J 
months  next  before  tliis  suit  :     Ibil,  <,|j  ,|,.|„nfl 
rer,  a  bad  plea,  the  issue  tcnderiMJ  luiip-inf 
whether  those  causes  of  .action  Mliicli'mnid 
more  than  six  moiiths  bef(U-e  the  (■iiiiiiiRinuiuJ 
.if  the   suit,  did  not   accrue  witliiii  si\  \n„iA 
before    such   eonniieiicement.     lIiM,  »Un  ^L 
tlie   declaration   was    sulficient ;    tliiit  it  sull 
cieiitly   shewed  the   nature   of   tin-  ;,'ii(.va:kd 
and  that  they  were  wrongful.     Jliti.siiii  v,  i;,\ 
Wc.'itf'rn  l{.  Co.,  (and   /ire  otlur  aims)   no 
102.  ■  " 

At  the  trial  it  ai>peared  that  tlie  ImoikIiIiJ 
this  stream   at   high  water  was  alimit  iuru  U 
and  the  railway  was  carried  across  it  livaliriili 
having  a  culvert  of  (Jiily  seven  k-ut  wide. 
witnesses   said   it  would   re(|uirc  a  oiihirtl 
twenty  feet  wide  to  allow  a  free  iia.<.<a);c  nli 
the  stream  was  full.     About  two  yia.s altirj 
completion   of   the   railway,    very  iitaw  d 
having  fallen,  the  plaintifl's  land  wasciviriluij 
and  his   crops   injured,  for  whicli  In-  «uiil| 
etmipany,  and  recovered  a  verdict  ;  He 
such   verdict   was    warranted,    ami  tlif  ac(j 
brought  in  time,  the  cause  of  action  haviin;/ 
accrued  when  the  injury  was  sustaintil,  aiijj 
by  the  construction  of  the  railway.    S  i' 
109. 

Declaration,  that  the  iilaiiitiff  was  ims4 
of  land,  which  was  and  of  right  bliduiiici'iiti 
to  be  drained  by  a  certain  drain  jiassing  ; 
the  easterly  boundary  of  said  land,  yit  lii 
dants  constructed  their  railway  across  jilainl 
land,  and  across  said  drain  adjacent  tlitre^ 
so  careless,  negligent,  and  iinpnijiti-  a  m,ii 
and  kept  said  railway  so  constrncteil,  that) 
drain  became  interrupted  and  danniRtl  upl 
means  whereof  a  large  (juaiitity  nf  water  I 
had  fallen  on  plaintiff 's  said  land  and  (ifli(;r| 
adjoining,   which   had  been  alsn  k.jiit  cle 
water  by  means  of  said  drain,  passed  iiit^ 
drain  and  along  the  same  to  the  railway,  | 
it  was  obstructed,  and  overtlowed  iilaiiititf  j 
&c.    Plea,  as  to  so  much  of  the  cause's  (ifacl 
accrued  more  than  six  calendar  inmitlisj 
this  suit,  that  defendants  coiiiiiiitte  I  tli^ 
in  the  construction  of  their  railway, 
the  said  supposed  causes  of  action  did  iiiitl 
to  the  plaintiff  within  six  calendar  nwiitlijj 
this  suit  :— Held,  on  demurrer  to  tlie  | " 
exceptions  to  the  declaration,  jilea  Itul, 
tion  sufficient.     Lenperunce  v.  Gnat  Hi 
Co.,  14  Q.  B.  187. 
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I  i„  wiistriiotint;  it  thoy  i,m.l«   ,,i   .....i      i 
*h  reii,lt..v,l   his  ,uV.eH,  to  tl>  >'?"'*""'"*• 
Lmveiiioiit,  ,111,1  i.ruventuil  tli,.  „•'/"*      '"^  '"- 

Lie  at  all,  «o,.M  Ji,,  forn  '  'l  '  '  '"^  """"*'"..- 
(rtliin  six  ,„„nti,H  ;  l.^t,  S.„i,  "'IV^f;' .7'«''V''.<''I , 
Itlfi™  restiRtiMl  to  J,i.,  ,.ei,„.,  v/ 1         f'."-'  I'''""- 


klidiiM  sustain  no  action    c„L  ' ''  ■"  """'"'""i, 
.■■.,.,n,lll,u:.„  /.'.  r,,,'  lV(ilT(i I •'"'"'"''"' 
'  [WVml'Hits,  ill   tlie  ooiwfi-i.  .f         .    . 

Aqitotid's  land,  an.l  t'tll  ''"-'''  ''■^^'"'  "" 
LtHcIv.rt,  an,l  cans..,!  '  I  "  wui'rT'^ir  "'^>- 1 
y.rf  ,.1.  to  til.,  piaintiir-s     ■„  V      '        "".'*'  "« 

L-.    11,0  ...he  t  ix.  n,r  IM  '/'"'  ''"'^AV  pur-  I 
Ll  (alK,„t  .six    Vc4V  ""hS.;'  •;,''•.  -'^■'•-•'."lints 
Cm  tn  W  ,1,,,.,    Vhid,      '  '"   ^''"•")    " 

iHa,ijoini^;goS, ?i  '',;^';"iV""'ti.>nH 

Lphi„ti.tsne,l^ter^"'y'^rd^/"'"'V^ 
p-racrop  i„jn..c.,l  .at  tl  i  /e  '.  "tl'.''^'''""" 
^-  ami  as  a  continuin..  ini  1  ,  tlio  ,I,ver. 
•:  IM.l,  that  tlKMl.C/e'Vr  '■''■'''•"'' 
..:jn.lthattho,aotion  Ao  ;r  ;:;.:'7*'''• 
*«lltHlthnl.sl.v  months      /'„  /  "   ''^''-'" 

Iriii'Ureat  Western  Railu-n,.  i  < 
[.yrline..fn.a,l.o™f  .i|;[;!J"y7ere^ 

IfiintHlieroa  «atur-conrso  ,1  •  f  '         ?  ''""'  '^^ 
fl,a..e,l.  In-  whieh    1  r,™tor  ^'''^'  l'''""ti«-« 
W  an,!  plaintifr\sL,fX  ''''';''■*'*  "''• 
r.^1.    iT""  action  UuStit?^^'"'^- 
» the  act  ,lone  :-Hol,l    H,.,;         f"''  '"""*''« 
-H'l  t'«t''^'iendants  i,„'  ;  ,  "V' r-'  to  bo 
|«l««i  I'Luiitid's  lan,l  e    1  er    f       *'"-'""  ''"'■ 
I  Hit'  ])laintiff,  or  u,  on  j  tlf  ^    "  '■'H''''«""-""fc 
f « -wnkT  the',statnr4  WU  ^T  ^  '^^'''- 1 
}lAmititn,a,l   been  puM  tlVo,.  f     '  '"'■  ?'  ^"'' 
rim>ge  res„Ite,l  frr  ,    thj  .      I'  '"""'  ""^^ 
Nllv  m.a,le,  that  no  l,/      ''""«t''"«tioii  as  j 
'l""%'e  as  .a       ,t     ,i    ^r^"""  '=''^""  f'"' 

|t;S;!Sft*iff^Ian.lbyneg- 

^^Several  acrer^-^re'^tLtSr'tf  "f  "^ 
")>"gas  to  time  an,l  extent    ).,^i      '^'"• 

FSStl£ir^^^ 


<-»>rtftui  stream      ri.,f      i 

;  "^'-'*'  .''"1   nnt  aeer    '   u -H  ;      '""''  '"■''^"'■^i'  •^uch 

i  "'  ■■";y."-.iy.  either  in  tl  e  ,T.J""';""^'"'  "'••''''-«• 
,     .0  i,n.l«e  ,vas  ore  t    nt   ;::'Y':.'''7I''-'.tlmt 

''">  I'k'a  «-a,s  l,a,|.     /f,,,  ,    ''■'''.  therefore,  that 
f''"';  li.ul  been  prope,  |!    ' ,   "'"i  "'■"  "^  t\w  .le 
wonM  have  becM  J,  ,  ^     '■'■"''■''•  t'"^'  ''q'li.ation 

Jlie  I(i  Vict.  0.  {).)  „    ,0 
ao  .on  for  the  whole  lanKl^;;nir  V'"  ^'''*  "^ 

The  I(i  Viet.  e.  f)')   .    in  f     •.• 
"■'"«'"«    aetion.s,    ;;, pii'J'  ^'"."t'-'K  tl'o  ti.ne  for 
''.'"'"'fe"-'-^  '"^'-■asion  „1  i  '  ''"'■^.  t"   't-tion.s    f„r 

«'^-V'»  to  the  oo,n,.anv  t    '    'T''"  "^  ^''^^  l"'«'ers 

- -,,,  not  t/.";iii:;;7;r  s,-;'  ■■-"^ai! 
JainSS.:t;;S:;:rnrr^^'-'-- 

o-Mnmenee,l  within  six  n,         '  /'"'  '"'"  ""'«t  bo 
«r'',"f  the  tre.spaas.     ;w    ''f.f';;'"  the  oonunis? 

'n'^  Su-irth:t"i";  '"v^  f'^'««  ""pwson 

'  8'>»".I  the  wiiistle,  an    to  f;.,"'"''^  *°  "'•'g^'^'^t  tf 

of  the  railway,  I.eing  to'o    .  ^^I??"  "''''^'"'''■tion 

"t.  the   Inghway  --He  ?    f     1  ■''''"'"''  the  level 

f;«"'g  fro,?,  eitlLeS'al   '"*,*'''''  "'J'-'-y.    S 

>y  reason  of  the  rai  w'     "%'\^f  ""'^taine,! 

case  with  a  the  even,./-     '^     •  t"'"*'  it  was  not  n. 

;'-^'na.e,"    and  X?   Z"'  k  " ''""ti>".at  on  of 

'•'•'•"gT.tmoretha,  s.vrnn  f'^'*.!""'    ''^^^'"g   I-een       ^ 


"■"•'.'  road,  not  to 
\<'y'ng  i.assengei's. 


\'-    Ih-ockoille. 


I  lie, 
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See,  also,  III.  p.  3243. 
2.  Other  Caaea. 


fe%SS^:  ferry  for  so 

3on  defeadaats' trat>k  tl.-.  which  ba.f  begim 
plaintiff's  land  adjo  ni,!*'''^^'^'-'''*^"'''"'  *"  the 
t*t.oncla,ise  aid  lot^lZ^f^  that  the  W 
l>eiiig  at  common  h  bfS',*''"  "'J"''y  ^^^^'-ged 
^^a.nst  another,  in  1^,'    "  P/"P"etor  of  la^„,i 

*he  crops,  did  not  c2  tnf«  ""'l  '""'^  destroying 
;lamage/'8o  as  to  ent^tl'S  \     ^.^t'^uation  of 


•O^,. 


'.r| 


if  '  M 
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32|.i 


tit  i 


Uiicoiiiu'i'ti'il  iit'tH  "f  iliiiim^c,  iiuili  I'diniilutu  in 
itiuilf,    JH   nut   n  I'dntiniiiition   within   tliu    lut.  . 
Jiriiirn  tl  ill.  V.  d'riniil  Tiiiiik  II,  Co.,  'J4  ().  H.  ' 
350. 

I'laintiir  hikiI  dufuniliintH  for  hivviiig  iw\i\\- 
giMitly  ailiiwfd  iliy  wimhI  unci  Iciivon  tii  iii^'uniii- 
IiUc  (111  tliiir  tiiick,  wliicli  liriianiii  iKnitod  liv 
tlicir  iMiKinc,  :tnii  cxtonilt'cl  to  iiliiintiil'M  lanil, 
doHtroyinK  lii«  tiui'M,  tn'.  :  Huld,  that  thiH  wum 
ftu  injury  Miintiiintcl  liy  "  ri'anon  of  tlu'  railway," 
within  ('.  S.  ('.  f.  (>(i,  m.  K\  ;  and  th  \t  tho  (ihiin- 
tiir,  Hiiint;  uimc  tiian  nix  Micinthsafti  i  i\w  injury, 
waH  thf..'l(iri'  harrcd.     MiCnlliiiii  viirnin/  Tniiik 

/{.  Co.,  :f()  (,).  n.  I'."-'.   .V.  r.  ill  a[iifai,  ;u  (^ 

An  artion  for  hlnl  on  tliu  idaintilV,  a  I'onduc- 
tor,  iiuldishi'd  liy  cktViidants  general  niaiuuttir 
witliin  tin;  scii|u>  of  hiH  duty  :  Held,  not  an 
iU'tion  within  1(1  Vict.  c.  !l!l,  8.  10,  wiiitli  niu»t 
1)0  lirou^tht  witiiiii  nix  inoiiths.  Tmrli  v.  llniil 
Wixhrn  It.  Co.,  Xl  (2.  JJ.  8.    ,S.  C.  :W  Q.  B.  45-J.  , 

AKi/ir  V.  (Iiifiirin,  Sliiiror,  unit  I/iiroii  /{.  Co.,\ 
»(.'.!'.  I(i4,  I).  .'ti:)(!;  /fiijIiKi  <.!■  i;l.  'J'nis/ii'x  of 
St.  Amlnirs  Chiirrh  v.  ilrciit  ]\'inlirii  I'.  Co., 
14  ('.  I'.  4(;-_',  11.  ai'-'U;  Soiih- V.  (Iniwl  Tnink 
n.  Co.,  •_'!  ('.  1'.  808,  ji.  .Sl.'il  ;  Coriioni/ion  of 
Ihi'  Toii'ii.^lii/i  o/'  Jlrork  V.  Toroiilo  (iiii/  Xi/ilj'siii'/ 
Ji.  Co.,  37  <i.  It.  :»7-',  l>.  3140  ;  .V/'<7(-./  v.  CiiioHhi 
South,, -I,  n.  Co.,  40  (l  W.  583,  p.  3100. 


XVI.  Skuvk'k  ok  Tkockss  and  1'apehs  on. 

Hold,  followiuu  Alireiis  v.  McOilligat,  23  C. 
1'.  171,  that  a  railway  coiiiiiany  does  not  "live 
and  carry  on  ItiiHiiiess,"  within  the  nieaiiiiiLr  of 
^'1  Vict.  ('.  'l'.\,  s.  7,  <*.,  at  any  other  place  than 
itH  head  otiice  at  wliich  its  hiisiiicss  in  carried  on. 
Held,  al.so,  that  the  fact  of  tiic  conii)any  having, 
in  addition  to  its  local  station,  a  factory  for  the 
niakini,'  and  repair  of  the  rolling  stock  used  <ui 
the  ro'  '.  •lud  eniiiloying  a  uunilier  of  workmen 
therein,  .,1  not  liriiig  such  place  within  the  sec- 
tion. The  Imperial  Act,  0  10  \'ict.  c.  0.5,  s.  (iO, 
coniincnted  on.  Wintorcr  v.  'I'lirncr,  'I'lit'  (•'niml 
Trunk lltiihrinj  Co.,  iitiiiii.ili(CM,  '2(i  C.  1*.  510. 

See  i\'il.ion  v.  iMroit  ami  MUiritukK'  1{.  Co.,  3 
P.  K.  37,  p.  •2874  ;  Taiilui-  v.  Ontnd  Trunk  R 
Co.,  4  1'.  1!.  .SOO,  p.  2874. 

[But  see  now  U.  S.  O.  c.  50,  s.  22.] 


XVII.  Stock. 

1.  Snh^icription, 

(a)  Coniliftoiial  Siih.teri]tlioi). 

To  a  declaration  under  14  &  15  Viet.  e.  51,  s. 
19,  by  judgment  creditors  of  a  company  against 
a  municipality  as  shareholders,  defendants  plead- 
ed, in  substance,  that  they  subscribed  for  the 
stock  under  a  by-law,  which  provided  that  their 
debentures,  payable  in  1877,  should  be  issued 
for  the  sum  subscribed  <as  the  same  should  be- 
come payable,  and  that  the  company  should  take 
such  tlebeiitures  at  par ;  and  that  the  plaintiff 
knew  this  before  he  became  a  creditor  : — Held,  a 
good  defence.  Sec.  19  does  not  apply  in  the 
case  of  a  subscription  under  sec.  18,  unless  such 
subscription  is  made  in  the  ordinary  manner. 
Higgius  et  al.  v.  The  Corporation  of  the  Town  of 
Whitby,  20  Q.  B.  296. 


'■tun:, 


.Action  l>y  aiicilitora^^aiiiNt  dcfi  ml  mt 
holder.      I'lt'a,  on  i'i|iiitalil(' groulll|^>,  tii r 
III  N'ict.  c.  102,  the  conniany  \\.\n  m,,,, 
for  certain  imrponeH,  and  it  wan  enaiti.iiii  m 
caiiital  stork  should  be  C'.')<HI,(XM) :  tliat  il|.|,|,!l;!|', 
stiiiHcribed  on  the  unilerstandin^  lli.tttlui 
stock  was  to  be  subscribed  :  that  tlji 
the  name  of  the  coinoany  cnntiMrtdl  ,i 
plaiiitill's,  and  one  < '.  )*.,  for  the  iniinn 
certain  work  before  saiil  capital  «tnik  w  , 
seribeil,  or  enough  toallurd  a  i'ea.snii,,|,|,  ,., 
that  the  company  could  eoni|ileti.  tln'  i.nnuyi 
that  defendant  never  agreed  lliat  tlio  niiUavJ 
any   portion  thereof  slioiild   lie  eiiiiHtiiii;t,.,i' 
any  contract  entered  into  by  tlie  1111111,;,^! 
directors  without  the   whole  ciipitul  .stoik'wi 
subscribed  ;  and  so  defendant  never  wan  ,i  .1^1 
lioldcr.     On  deniiirrer  ;     Held,  th.it  l.v  tht 
N'ict.  ('.   102,  and  the   Itailway  .\i  t.  it  w,h  i 
intended  to  make  the  su!isei'i|itiiiii  (,t  (|,,  ^ 
nuv  ber  of  shares  a  condition  im ndrnt  t, 
exercise  of  the  powers  conferieii  liy  thi.iit 
that  defendant,   by  suliMeiibiii;,'  .niil  iiiivnii; 
deposit,  rendered  himself  lialili  '    ' 

visions  thereof.      Moorr  il  nl.  v 
tiro  olliir  c(i>ii'.t),  lie,  1".  444. 


tn   .-lii  tl|.'|l| 
.Mdi-jihij,  ij 


To  an  action  by  creditors  af,'ainst  slimvluj,!, 
defendants  pleaded,  on  ei|uitalile  viiiiiinN, mi 
stance,  1.  That  when  the  coiii|i:iiiy  iiiti.|(., 
certain  contracts  spccitit^l,  for  tin- tdustruil 
of  the  road,  the  coiniiauy  had  no  iiumiis  uiij! 
reasonable  hope  of  obtaining  tln' iiuniis  t.i 
plete  the  whole  line,  eiioii(,'ii  stdck  imt  \\i4 
been  subscribed,  of  which  the  iilaiiitillstlnii| 
notice  :  that  no   portion  of   the  innd  1i;k1 
completed:    that  the   plaintilf's   jiiilgiin-iit  I 
obtained  upon  one  of  tiicsc  coiiti;uts :  th;it| 
feiidants  never  consented  to  the  emistiiutio 
to  any  contract  for  the  coiistriutinii,  ntaiivl 
tiou  of  the  railway  without   the  wlmli- 
having  been  subscribed  for  ;  ami  tli;it  tliuvn 
waived  the  imidied  condition  on  wliiuli  tlityl 
scribed,  namely,  that  they  were  only  tnlull 
provided   the  whole   stock  was  siiliscrilielj 
and   so  they  said  that  they  iievi'r  wiro  >. 
holders,  nor  liable  to  pay  for  tlieir  kIuimI 
other  plea  was,  that  defendants  (tliiir  mniid 
.at  the  time  of  the  alleged  siilisciijitidii  »(| 
partnership  as  iron  m<inger»  :  that  liy  tliil 
of  their  jiartnership  no  one  of  them  cnull 
bind  the  others  without  tlieii  cniiiit'iit:  tlil 
subscription  was  signed   by  ('.,  diie  01 
in  the  name  of  the  firm,  witiidut  the  iii| 
of  (t.,    another   of    the   partners,  Imt 
express  condition  that  unless  he  slimiM 
it  the  same  sh(mld  not  bind  any  nf  thvi^ 
that    («.    refused    to    ratify  ;    iiul  ikl«i 
denied  that  they   had  ever  paiil  .iiivtl 
account   of  the  shares,    as  allegeil  in  i 
claration  : — Held,  on  demurrer.  1   *h]il 
for,    as   to  the   first,    the   f.n ' 
clearly  not  entitle   defend 
injunctiim,  if  to  any  reliei 
to  the  secoml,  though  one  pa 
the  others  in  such  a  matter,  1 

averred  that  when  the  calls  hi 
defendants  as  alleged,   they  rufust 
the  ground  that  they  were  not  shartlwl 
liable.     .Semble,  that  the  socoiul  jih-H 
also,  as  being  pleaded  as  a  defence  hy^ 
it  was  a  defence  for  I ;.  only,  by  re»id 
facts  pleaded.    Moore  el  al.  v.  Guntiijtli 
ot/ier  canes),  21  Q.  B.  127. 
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being  very  clear,  find  not  ini])eftche(l,  the  court 
granted  a  new  trial.     Hoi/  v.  /ilaii;  12  C.  P.  257. 

Held,  tiiat  the  eii.s.satiim  of  a  company  by  non- 
perrormanco  of  tlie  eonditionn  of  its  charter 
witliin  three  yeirs  did  not  extiiigniah  its  liability 
or  tliat  of  it  Htockholders  to  pay  the  debts  con- 
tracted <luriiis,'  itH  exintenee.     ///. 

A  party  having  Higned  his  name  in  a  stock 
book,  the  ni;mber  of  shares  subseril)ed  for  being 
(died  in  liy  another  jierson,  who  swore  that  he 
did  it  witli  tile  saiietion  of  tiie  subsenber,  and 
tiie  jury  upon  the  evidence  having  found  the 
sul)seripti<iii  siillieient,  tlif  court  refused  to  inter- 
fere.    Siiiilh  V.  S/h  iicfi;  \'2  V.  v.  277. 

Jleld.  that  tiie  naming  of  a  railway,  "rail- 
road," at  the  {leading  of  the  page  of  a  stock 
book  did  not  vitiate  the  siiljscription.     Jh. 

A  stock  book  for  a  railway  company  liaving 
been  'ipeiied  and  signed  and  a  new  one  substi- 
tuted therefor,  with  a  |)rovisioii  that  any  sub- 
scriber to  the  old  one  might  witlidraw  by  giving 
notice  to  tlie  ])resi(leut  of  the  company  :  -J-leld, 
tliat  a  subscriber  wlio  omitted  to  avail  himself  of 
the  provision  by  giving  siicii  notice  was  not  re- 
lieved from  the  original  sul)scription.    //*. 

T>cclaration,  setting  out  the  recovering  of  a 
judgment  against  a  railway  company,  return  of 
a  Mrit  nulla  bona  ;  and  tliat  defendant  holds  2") 
siiares  of  stock  in  said  company  unpaid,  i'leas  : 
I.  Never  indclited.  2.  Never  w.as  or  is  a  share- 
Inddcr  in  said  comi>aiiy.  On  the  trial,  among 
other  tilings,  plaintitl"  proved  a  judgment  against 
the  company  for  t'UlMXt :  that  a  ti.  fa.  had  been 
issued  and  returned  nulla  bona  ;  also,  that  defen- 
dant bad  signed  tlie  stock  book  of  the  company 
for  2.")  sliares,  and  paid  2A  per  cent.,  ,£(»  Ha. 
The  jury  liaving  found  for  plaintitf,  on  motion 
for  nonsuit,  on  several  grounds,  among  them, 
that  on  the  trial  it  appeared  that  the  words 
"twenty-live"  had  been  written  over  the  word 
"  ten,"  ojijiosite  tlie  defendant's  name,  and  that 
the  alteration  should  be  accounted  for  : — Held, 
that  the  objection  was  rebutted  by  the  facts 
proved  at  the  trial,  as  the  defendant  had  paid 
tile  sum,  f(i  "is.,  iieing  the  correct  sum  to  be 
jiaid  on  the  first  call  on  twcnty-tive  shares  of  £10 
each,  being  2.1,  per  cent.  FniMcr  v.  Itkkman,  12 
(;.  V.  ,584. 

Declaration  by  the  Port  Dover  and  T.inke 
Huron  H.  I'o.,  against  defendant  as  a  share- 
holder, alleging  that  the  defendant  holds  four 
.shares,  and  has  paid  ten  per  cent,  thereon,  and 
is  indebted  to  tlie  company  in  .fSO,  in  respect  of 
two  several  calls  of  ^10  e.acli  on  each  of  said 
shares.  Plea  2.  'J'liat  after  the  piissing  of  the 
act  incorporating  tlie  company,  .V)  Vict.  c.  53, 
<).,  and  before  the  37  Vict.  c.  57,  0.,  amending 
it,  defendant  subscribed  for  said  shares,  but  did 
not,  witliin  live  days  next  thereafter,  pay  ten 
per  cent  thereon,  whereby  the  subscription  be- 
came void.  The  35  Vict.  e.  53,  s.  7,  enacts 
that  no  subscription  of  stock  shall  be  valid, 
unless  ten  per  cent  shall  have  been  paid  thereon 
within  five  days  after  subscription  ;  and  by  .37 
Vict.  c.  57,  8.  1,  all  subscriptions  of  stock  shall 
lie  valid  on  which  ten  per  cent,  shall  have  l)een 
actually  and  lionil  tide  paid  : — Held,  plea  bad, 
for  the  payment  after  the  five  days  was  suffi- 
eient.  Third  plea,  that  the  Act  of  Incorpora- 
tion provides  that  §25,000  of  stock  shall  be 
subacribed,  and  fifty  per  cent,  lie  paid  thereon, 


and  the  railway  be  bond  fide  coiiinu'iiced  vi. 
two  years,  otherwise  the  charter  siiajl  lie  fnrffl 
and  be  void  ;  and  that  this  ri'(|niniiKMit  »a,J 
complied  with.  Held,  bad,  on  tlic  autli.intJ 
("ity  of  Toronto  and  Lake  llnnni  ||  c  \ 
(Vookshank,  4  (J.  H.  30!l.  /'.„7  /)mv,.  „,„//J 
Huron  U.  Co.,  v.  (Inij,  3()  i).  W.  \'1a -[\yr;i 
J.,  sitting  alone. 

In  an  action  against  defendant  as  asluiehoh 
of  ten  shares  for  unpaid  stock,  it  apiiiarwl  | 
defendant  signed    the   stock    Ixidk,   whj.li 
headed  with  an  a^'rcenieut  by  tlic  sulis,  riWn 
become  holders  ot  thi!  stock  for  tlic  aiiiijuiiK 
opposite  their  respective  naiiii's,  aiul  uiiniij 
ment  by  the  coiuiiany    "of  my,  nr  nurMil 
siiective  shanks,"  to  pay   the  ciiniiiaiiv  ttnl 
cent,  of  the  amount  of  said  sliaics,  and  iillfuf 
calls.      The    (Miuipany    subs(i|iiciitly  jmsj, 
resolution    instructing    the    sciictaiv  tii 
anotment  certificates  to  each  siiarilidi.liri'.n 
shares  held  by  him.     Tht!  sccntaiy  aaimli 
prepared    such    certificates,    wliicli'  ii>s|itriiJ 
represented  that  the  company,  "iiiaccuriii 
with  your  application   for       sliarcs,  liavii 
ted  to  you  shares  aniouutiiig  tn,'  Ac 
were  handed  to  the  comiiaiiy's  lucikir  tu.Jej 
to  the  shartiholdcrs  ami  collcit  tlu' tin  |m{ 
It  did  not  apjiear  that  the  ciititicato  wmI 
delivered  to  the  defendant,  or  that  lie  waal 
exjiressly  notified  of  tlii^  allntiin  iit,  luitlie) 
with  the  rest  of  the  sharcliolilcis,  fimn  ti)| 
time  notified  of  the  calls,  to  wliicli  ii 
ivtt''  ■  and   had   never  jiaiil  anytliiiign 

ocock  ;  and  some  years  afttiwards,  mi  | 
re(|uested  by  the  secretary  to  |iay  up  liis  i 
he  stated  that  he  did  not  consider  tiiatliet 
to  ]iay  anything,  but  gave  no  icasun  m|( 
Held,  that  there  was  siitiiciciit  evidence  nf  i 
to  defendant  of  the  allotment:  and  tliat  i| 
not  ultra  vires  of  the  dircitdis  t<itak( 
dant's  subscription  for  stock  witlidntattliel 
time  receiving  ]>aymeiit  of  the  ten  iurf 
thereon.  The  defendant  was  tliunfiirel 
liable.     Dcii'mon  v.  LcKtlif,  43  (}.  \\. '.".'. 


2.  ValU.  I 

The  City  of  Toronto  and  Lake  Huron  R^ 
Company  have  under  the  oi)eratiiin  of  tln' 
c.  83,  ameudiiig  the  original  act  (i  Will. 
right  to  sue  in  debt  one  of  the  (iiijjnn.ili 
hohlers  for  an  instalment  due  uimn  tliej 
originally  subscribed  and  called  in  liy  tlie| 
tors  appointed  under  the  oiiiiiMal  actofinj 
ration.  Vllii  of  Toninln  nml  l.aki:  lhir''iii 
V.  Croohha'id;  4  Q.  H.  ;!0!t. 

By  the  Railway  Act,  14  &  I.T  Vict  o.l 
call  shall  be  made  "at  a  less  iiitorv.iltliJ 
months  from  the  previous  calls":  ll>l'l 
calls  on  the  first  of  Septcmhci,  Xiiveinlii'rJ 
ary,  &c.,  were  bad.  liiifnln,  Bi-'ini'- 
Gmli'rM,  If.  Co.  v.  Porb;  12  Q.  H.  (^ 
Moon-  c^  nl  v.  McLarni,  11  t'.  P.  5.U 

Deel.aration  bythe  Port  Dover  and  bikcl 
R.  Co.,  against  defendant  ii.s  a  sli 
alleging  that  defendant  holds  four  sliarj 
has  paul  ten  per  cent,  theremi,  and  isiil 
to  the  company  in  ^0,  in  rcsjiect  of  twi 
calls  of  $10  each  on  each  of  said  shorrf 
fourth,  fifth  and  sixth  pleas  set  ii]!  thai 
of  the  calls  was  not  tluly  given  and  pnlj 
that  the  coll  exceeded  ten  jicr  cent,  on  t 
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I  rapitftl,  contrary  t(>  ])lnintifr8'  nets  of 
_nir»tii>ii ;  i*'"'  '*"  t"  *'"^^  Ht'coiid  call,  that  it 
iBxle  i);iy;il>li!  at  a  lesn  interval  than  two 
fpmi  till'  jircvions  cull  :  ^Hcld,  gooil, 
jj,'.  Vict.  0.  ra.  Kuca.  1;M4,  anill'.  S.  C'.  c. 
U\  /'"'''  "'  '■  "'"'  l^'i^'i'  lliinm  li.  Co. 
%  ().  1!.    4iI5.<i Wynne,   .!.,   Bitting 


ninth  pl<'.i.  on  e(|nita1)le  groumls,  set  out' 
ilirtjm'i',  tli:it  the  road  and  e.xtenHion  would 
JWMKX):  tliat  tiie  asHots  which  the  coni- 
kAil  (ir  cniild  ac(|uire  would  not  exceed  half 
iiiiii ;  that  there  waa  no  jxiasil'ility  of 
ijthiToail  tiicrewitli,  as  the  directors  and 
iffs  well  knew,   hut  that  they  were  pro- 

tdconstnu't  ])art,  and  to  expend  all  uaid 
„.iih;ul  faitli,  for  iniitroper  purposes,  and 
thfview  lit'  personal  gain  to  the  directors 
,hers  ill  idlhision  with  them,  &e.  :  -Hehl, 
lime  til  this  action  :  tliat  the  charges  were 
isc mill  ill 'cliiiitc  ;  and  that  if  sustainable 
fiiiilil  fiii'iii  priijier  ground   for  a  bill  in 

ouly.   /''• 

otimiaiiy  authorized  to  construct  a  certain 
iyiir|i.u't  of  it,  built  and  ])ut  in  oiieration 
iluitiiiio  ;  anil  after  the  ten  yeftrs  limited 
llailwiiy  Act,  ('.  S.  ('.  c.  (■»(!,  nuule  calls, 
jviewiif  construetiu^^  the   remainder  :- 
illegal ;  ami  that  eonsci|uently  any  share- 
was  fiititleil    to    restrain    jiroceedings, 
k  might  be  the  only  shareholder  object- 
ion.   Diiiiihli'  V.  J'lti'riiiiroiiij/i  anil  Litkf 
i,„.jl!.Vu.,  l-2i;:iy.  74. 


L|f(i.i;iH  //)/  CrulilorK  (iijoinM  Sh(ir(lii)li/i'i:t, 

\{\]  PiMnf  (if  JiiiliiDii'iil  and  L'.iiritlion. 

B  action  li>' a  creditor,  the  plaintiff  must 
liin-si'ciitiiin  against  the  company  returned 
Tilieil.  aiiil  that  it  was  not  ni  plaintiff's 
Miy  any  reasniiable  exertion  to  have  ob- 
isuislactiiiii.     Moiiiv  v.  Kirklaml,  5  ( '.  1*. 

I  nwliinj,'  of  calls  by  the  directors  is  not  a 
!i  invioilent  to  the  phiintitf's  right  to 
|r,;imi  the  remedy  given  by  the  statute 
Itimrsueil  liy  a  single  crtMlitor.  lb.  See 
\'hls.Wilcoch,  11  C.  r.  505. 

tilaiit  pleaded,  among  other  pleas,  mil 
(onias  to  the  Judgment  obtained  against 
ppiiy,  anil  issue  was  joined  thereon.  It 
ksiiliear  at  tlie  trial  that  this  issue  had 
ffll«wl  of ;  and  Held,  therefore,  that  the 
I  "lit  k-inj,'  shewn  to  Ix!  a  creditor  of  the 
►;  loiilil  not  recover.      Tyre  v.   Wilkex,  IH 

Iretwil  of  the  judgment  against  the  eoin- 

|fe»eil  it  t(i  have  been  obtained  on  their 

Jim  in  an  action  on  a  promissory  note  : — 

■tint  Icfenilaiit  could  not  object  to  the 

Vif  such  juilgineiit  on  the  ground  that 

P[i.'tiy  ciinld  not  make   a  note.      Held, 

ktitwassutlicient  to  prove  a  return  of 

p  liy  the  slieriir  to  the  ti.  fa.,  though 

^rlllla^l  mit  been  tiled.     .V.  C,  lb.,  12(5. 

keriif  heing  president  of  n  railway  com- 
tnmeil  a  ti.  fa.  against  the  company 
I'pon  an  action  brought  against  a 
Wer  fnuniled  upon  that  return  •.—Held, 
^  »rit  and  return  were  not  nullities  ou 


account  of  the  slierifT  (btniig  president)  executing 
them  ;  and  ii.i  application  having  been  made  to 
set  either  aside,  the  objection  failcil.  Held, 
also,  that  the  defendant  could  not  go  behind  the 
judgment  excejit  in  a  case  of  fraud  or  cnllusion, 
and  could  not  therefore  raise  ai|iicstioii  an  to  the 
judgment  being  properly  riicoverable  against  the 
coinpany.     Itai/ \.  lilnir,  \ii'.  I'.  257. 

It  is  not  neces.sary  that  a  ti.  fa.  goods  should 
bo  returned  nulla  liona  from  all  the  counties 
through  which  the  railway  riiiis,  but  the  onus 
c(  ju'oof  of  fraud,  or  of  there  licing  goods  of  the 
compjiny  to  satisfy  the  jiidgniciit,  lies  on  defen- 
dants, the  jilaintiir  having  obtained  one  such 
return.     Jndiiix  it  nl.  v.   ir(7i-oc/-.t,  1 1  CJ.  i*.  505. 

Held,  that  a  li.  fa.  against  a  railway  company, 
which  was  ilirected  to  a  slierill'  before  he  be- 
came a  diiectur  in  the  company,  was  properly 
directed  to  and  was  .•■ctuniablc  by  him,  and  his 
becoming  a  director  before  the  return  of  the 
writ  did  not  invdidate  it.  Sniilli  v.  Sjifiirri;  12 
V.   v.  277. 

Ucclaration,  setting  out  the  recovery  of  a 
judgment  .against  a  company,  return  of  writ 
nulla  Ixuia,  and  that  defendant  holds  twenty-live 
shares  of  stock  in  said  cumpany  unpaid.  I'leas  : 
1.  Never  indelited.  2,  hefcndant  not  a  share- 
holder. On  the  trial,  plaiiitilf  proved  a  judg- 
ment against  the  coinpany  for  t,'.'{,0(K),  and  that 
all.  fa-  bad  been  returned  nulla  bona.  It  was 
objected  that  the  contract  under  wliich  plaintitl' 
recovered  his  judgment  was  illegal,  being  usuri- 
ous ;-  Held,  tiiat  if  dcl'eiidant  wished  to  iiiiiieacli 
the  judgment  for  fraud  or  collusion,  he  shiudd 
have  pleaded  such  defence.  Senible,  that  the 
court  will  intend  the  jnilgineiit  to  be  right  and 
well  founded  until  the  contrary  be  shewn.  ( >tlier 
gnninds  taken  had  been  decided  by  previous 
cases  in  this  court  and  the  Court  of  yueeii's 
Heiich,  as  by  reference  to  the  reiiort  will  appear. 
Fm.'ia-  V.  Ilhkmnii.  12  C.  1'.  584. 


(b)  SH  of—Forj'iitiiri'  of  Slock: 

To  an  action  by  a  judgment  creditor  of  a  rail- 
way coinpany  against  a  shareholder,  defendant 
pleaded,  on  eipiitable  grounds,  2.  .A  set  oil'  for 
land  sold  by  him  to  the  coinpany  ;  and  3.  A 
similar  defence,  setting  out  that  be  had  agreed 
to  sell  the  land  to  the  company  for  a  sum  named, 
out  of  which  his  stock  was  to  be  deducted,  and 
the  balance  paid  to  him  in  cash  ;  .and  that  the 
company  had  entered  and  taken  possession  of 
the  land  :  -Held,  both  pleas  bad,  for  it  was  not 
iiverred  that  the  land  had  been  conveyed,  and 
until  then  the  company  would  not  be  liable  to 
jiay  for  it.  C^uiere,  whether  .sct-oH'  can  be  pleaded 
at  all  to  such  an  action,  or  to  a  suit  by  the  com- 
pany for  calls.     Mooir  h  al.  v.  McKiiiiiuii,  21 

q.  k  140. 

The  plaintiff  elaimed,  by  virtue  of  a  judgment 
recovered  against  a  railway  coinpany,  from  de- 
fendant a  sum  due  by  him  as  a  stockholder  in 
the  company  upon  unpaid  stock  heltl  by  defen- 
dant. Hefenilant  pleaded  on  eijuitable  grounds 
ft  set-off  against  the  company  upon  the  eoinnion 
counts,  claiming  that  the  amount  so  due  Jiaiil 
the  amount  due  by  him  upon  the  stock  :— Held, 
bad  :  1 .  As  not  disclosing  a  ^^ood  defence  at  law, 
the  plaintiff  being  an  entire  stranger  to  the 
claim,     2.  Because  the  plea  did  not  offer  to  set 
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off  (k'feiidant's  claim  jigainst  the  coiiiiuiiiy  in 
payincut  (if  tliu  plaiiititl  'h  duht.  li.  Uucause  it 
(li(t  not  nvor  that  the  anitmnt  so  uniiaid  upon  the 
stock  waH  tlie  only  debt  <Iuc  hy  deieiutant  to  the 
coni]iany.  Held,  also,  that  defentlant,  uiion  the 
facts  stated,  would  not  he  entitled  in  eijuity  to 
an  unconditional  injunction,  and  therefore  the 
jdea  must  be  bad  in  law.  Smart  v.  McDclh,  13 
C.  P.  27. 

Tlie  Kailway  Act  declared  a  shareholder  liable 
to  judgment  cre4litors  of  the  company  for  "an 
amount  eijiial  to  the  iimount  unpaid  on  the  stock 
held  by  him"  :-  Held,  (reversing  a  decree  of 
Eaten,  N'.C),  that  a  shareholder  in  an  action 
against  him  by  a  judgment  creditor  of  the  coni- 

i)any  could  not  set  oil'  in  e(]uity  a  debt  due  to 
lim  by  the  company  before  the  judgment  was 
recovered.  \"aiiKoughnct,  C,  and  Spraggc  and 
iMowat,  V.C'C,  diss.  Mcliilh  v.  Sniurt,  14  L'hy. 
298. 

Plaintiff,  as  creditor  of  the  P.  H.  L.  &  B.  11. 
Co.,  sued  defendant,  as  a  stockholder  tlierein, 
the  declaration  containing  the  usual  allegations. 
Defendant  pleadeil,  on  e(juitable  grounds,  that 
in  a  cause  iu  chancery  between  iiiniself,  as  plain- 
tiff, and  the  company  and  others,  defendants, 
he  recovered  ayainst  the  company,  by  a  decree 
of  the  court,  .1244 'is.  (id.,  and  costs,  whi'-h  he 
claimed  he  was  entitled  to,  and  offered  to  set  off' 
against  the  plaintiff's  claim.  1'he  plaintiff'  re- 
plied eiiuitably,  that  in  that  cause  defendant 
liled  his  bill  to  compel  the  company  to  perform 
an  agreement  for  the  sale  to  them,  by  defendant, 
of  land,  for  €220,  and  did  not  pray  in  the  bill 
that  his  indebtedness  to  the  company  might  be 
set  off  against  so  much  of  the  purchase  money, 
but  prayed  he  might  ))e  paid  the  whole  purchase 
money  :  that  a  decree  was  made  for  a  conveyance 
by  defendant  to  the  company  upon  payment  of 
the  money,  but  no  direction  was  given  should 
the  company  fail  to  pay  :  that  the  land  was  and 
is  still  defcntlant's  projierty,  and  the  plaintiff 
denies  that  the  company  are  unable  to  pay.  A 
resolution  of  the  directors,  on  14th  of  May,  18r>5, 
that  all  forfeited  stock  of  the  company  should 
be  sold  on  a  certain  day,  unless  previously  re- 
deemed, pursuant  to  the  statute,  was  ]iut  in 
evidence : — Held,  1.  That  defendant  was  a  share- 
holder, and  liable  to  be  sued.  2.  That  he  was 
not  entitled  to  set  off  the  purchase  money  of  the 
land  sold,  but  not  conveyed,  as  claimed  iu  his 
plea.  3.  That  he  was  not  discharged  from  lia- 
bility by  reason  of  the  alleged  forfeiture.  Fnisvr 
V.  lioliu-l^oH,  13  (.'.  P.  184. 

To  an  action  by  a  judgment  creditor  of  a 
railway  company  against  a  shareholder  for  the 
amount  of  his  unpaid  stock,  the  defendant  set 
up  that  the  full  anuuint  of  stock  recpured  by  the 
act  of  incorporation  had  never  been  sul)seribtid, 
or  the  lirst  instalment  paid  thereon  :  that  the 
original  design  of  the  company  had  been  ohaiiged 
by  statute  alter  defendant  subscriljcd  :  that  the 
stock  subscribed  for  by  the  defendant  had  long 
since  become  fcu'feited  for  non-}>ayment  of  calls  : 
that  on  the  14th  of  May,  1853,  the  directors 
passed  a  resolution  declaring  that  the  shares 
mentioned  in  a  schedule  intended  to  be  annexed 
(but  which  was  not  annexed)  to  the  resolution, 
which  had  become  forfeited  by  non-payment  of 
call  made  on  the  previous  2l8t  of  January,  should 
bti  sold  on  the  20th  of  June,  unless  previously 
redeemed  ;  and  that  the  company  had  not  after- 


wards treated  the  defendant  as  a  shir  I  J 
nor  had  he  acted  iis  such.  Tliu  rusoliV  1 
sale  of  the  stock  had  not  Ijccu  uutcil  on !", 
company,  a  statute  having  lictu  yaJ^.,\  ,*J 
the  day  named  for  sale,  making  \nw\„,  *. 
as  to  forfeiture  or  abanilonniLiit  ui  sli,',,  "'i 
had  not  been  complied  with  :  11,1,1  '  , 
defendant  was  still  liable  us  u  s|,',,'"''',i 
Smitli  V.  Lijiw,  3  E.  &  A.  201.  '"''• 


(c)  Payminl  «,■,  «  lhf,t,r,^ 

The  plaintiir,  a  creditor  of  a  lailwiu  ni, 
having  had  his  execution  retiinj,  ,1  imii,  f j 
sued  defendant,  a  sharelinl,kr,  l,n-  th^   , 
unpaid  on  his  stock.     Dcl'cinl.int  iil,;,,^,! 
betore  this  suit,  the  company  siiu,l  iiin,  ii,« 
same  moneys  j  and  that  aftci" siivici'  ui  tl ' 
of  suunnons  in  tiiat  case,  an,l  litidrt  iltTlira 
in  either  ciise,  and  alter  coniniiiiitiikiit',il 
suit,  he  paid  the  company  iu  Uill:H,.i,][ 
defence,  as  it  was  init  averred  that  smli  hW 
was  made  in  ignorance  of  tlic  iilaimiti    a 
Tiii-t  V.  ]Vilk,:i,  13  y.  B.  4S2.  \ 

In  an  action  by  judgment  cre,lit,jis  nf 
way  company  against  a  nitniicii,al  unrui 
08  sharehohlers,  it  appeared  that  tliecmn 
for  a  portion  of  the  road  liad  reooiveijal 
from  the  railway  company  ,if  that  i 
years  at  a  nominal  rent,  and  as  an  luilmJ 
to  defendants  and  two  otiicr  iminitiinlit 
take  stock,  they  had  niortgagL,!  tlnir  Iti 
trustees  to  secure  payment  to  »ik1i  nmiiiuJ 
of  six  per  cent,  on  the  sum.ssuli.stiibidljvj 
This   mortgage,    to    which   tli<;  Oduiiian'v] 
parties,  proviilcd  for  the  payuu'iit  l,v  thcJ 
ei2)alities  of  the  amount  oi'  .^tmk  tuktuliJ 
to  the  contractors  as  the  wurk  iinij;r,!st,L 
the  estimates  of  the   company  .s  I'lMUtei 
the  full  amount  of  defendants  sulucnmil 
been  thus  paid  :— Held,  that  this  wis  a  j(« 
of  defendants'   stock   as   against  iht 
who  therefore  could  not  rccnvcr.    II 
id.    V.    The   Cor/tonilion   nf  tin    Tuirmfi 
borough,  22  Q.  B.  274. 

Sci.  fa.  on  a  judgment  against  a  r;iil\uJ 
pany,  alleging  that  defendants  IrM  tliirtyT 
therein,  on  which  §1,800  remainiil  minuil 
for  a  defence  which  arose  afttr  tliisiutii'J 
ing   payment  of    ??  1,800,    the   lialaiKt 
dcfendimts'  stock,    to  one  (!.  H,,,iju| 
creditor  of  the  company,  under  a  jii.l; 
covered  by  him  against  defendants  ;l<sM 
ers.     Beplication,  tiiatCi.  II.  was  a  uit^iilj 
in  respect  of  a  claim  which  he  liilil  aX 
for  the  defendant's.  1).,  and  rucmtrclii 
ment,  and  received  tlie  nioiiiy  iiaiii  tul 
such   trustee,   of  which  dcfcinlaiitsliaill 
— Held,  a  good  replication,  fur  tlit  [ajf 
N.  L».,  a  sharehohler,  was  of  luiavaiia 
the    plaintiff,    an    outside    jr.iigiueiit 
iWuiiiiUh  V.   Dick-i'!/ ct  III.,  i'>i}.  B.M] 
son,  C.  J.,  sitting  in  vacation, 


((/)  Other  CnwD. 

Declaration  for  the  amount  of  ten  | 
£10  each  in  a  company,  allo^'iiig  a  ] 
recovered,  and  ti.  fa.  returned  in  oni 
nulla  bona  : — Held,  that  the  juilgiiit;ul| 
iu  the  court  iu  Toronto  was  not  tkiJ 


EA 

Itkarfinn,  and  ther 

JrlllviX  it  III.  V. 

fceJii,  tli.it  the  cessati 
fc)nii.iin.'t-'  f)f  tiie  CO 
fill  tliree  year.s  did  n. 
liti'f  its  stdfklioldi 
toi  iliiriiiL'  its  exist 
,,'|„tiO\ict  c.  14," 
itiiiililt'rs  of  the  comj, 
TWIiithyand  Lake  J 
J  liability  for  debts 
bms  statute.     Jfai/  v 

leMiil.iiit  having  moi 
l(,i.iitkgr,inii(l  tliat  ; 
Ijiuiiiiiit  (if  the  jiidgn 
mm-,  instead  of  tlie 
Ik  defendant,  tlie 
toiiil.    Siiiit/i  V.  .S/j)iii 

t  Porf  Ihfir  (tml  /,, 
\%ii.]i.i-2--,,  pp.  3^ 


4.  Other  C 
\  origiii.il  sliarcliolder 
iaail  Hill  on  J{ailroa(i 
id.  c.  ,')l,  paid  the  call 
■il  shares,  and  voted  at 
js,  ir.is  held  jirecludei 
pent  (if  his  iiistalineni 
/timiwv.  ().  S.  ami  II, 

jiLiintiff  sold  certair 

kiirsfdr  tile  Ontario 

[rllie  said  road.    By  the 

iimniber  of  shares  in 

lllii'ytlid  not  receive 

jwdrk.    The  plaintiff 

iaiif  the  land,  and  th 

iHUSj'iveu  to  her  by  th 

Itcil,  w,is  subseipien 

Iclaiise  jirovided  that  i 

I  in  the  cnniiiany,  (.\fe.s 

|ctinrs  excfjited)   niiifli 

■•I'lJy  for  and  obtain  i 

Itiit  \Kw\  \,y  them  ill  ca 

liaiucllud  :— Held,  that 

klm  this  proviso,  and  co 

Pjanjthe  amount   of 

1  M(l)oi,i-ll  V.  (hit.irio,  ,* 

[liy.B.  271.  '  "^ 


kdants  were  sued  on  a  q 
Vn  made  by  them,  enac 
Kit  tlie  time  of  subscr 
htiKk  111  full,  should  I 
htlie  amount  of  their  i 
I'Kikofliy.lawawas  n 
Jaw  vias  written  out,  bn 
lawn  was  written  "ex 
hTisuleiit's  initials  •— 
N  without  the  entrv 

|e,tli,ittl.e,laimeoul, 
pi^VMeiyagenientun, 

tliat  miller  12  Vict  c 

Y'f  l'«'-n  II  Co.  ■co,, 

transfer  of  stock  from 

"t"  .iimtlier,  o,i  the  x 

l^^Ji  i,a«,ed  sanction 
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1 1  ...Unn  and  therefore  the  venue  was  not 

^Zli'"^'^"'-  ^--   »''■''•"'•*".  11  C.  p.  505. 

hll  that  the  cossatinu  of  a  company  by  non- 

fctmaute  of  tlio   conditions   of    its  charter 

k  tlirtc  ycai-s  did  not  extingnish  its  liability 

tiif  it^  stiiikholdurs  to  pay  the  debts  con- 

iliiriiiL'  its  existence.     Held,  filso,  that 

I]  111 'iO  Vit't.  c.  145,  does  not  exempt  the 

L'hiJili'rs  iif  the  company  by  that  act  revived 

, (vhitliv and  Lake  Huron  1{.  Co.)  from  jier- 

iiliilitv  fill"  debts  contracted  under  the 

„,;;  statute,     v.'-//  V.  Jilair,  12  C.  P.  257. 

kteniliuit  havinji  moved  in  arrest  of  judg- 
iitbcgmiindthat  the  declaration  claimed 
Iwiiiinit  cif  tlie  judgment  against  a  railway 
iiiiiv.  instead  of  tlie  anunmt  of  stock  sub- 
«l'|)Vilefeii(l:int,  the  court  aUowed  phiintiCf 
^^i   Siiii/li  V.  Siii'ucci;  12  C.  P.  277. 

jPort  Duri'i-  itiiif  Lidv  Ilnrou   R.  Co.  v. 
36Q.B.425,  pp.  3220,  3221. 


4.  Oilier  Caites. 

origiiwl  s'l'ircholder  in  the  Ontario,  Sim- 
jjiiil  Huion  Railroad  Co.  having,  after 
lict  c.  "'1,  paid  the  calls  before  then  made 
!  sbiircs,  and  voted  at  a  meeting  of  share- 
rs, wa.s  lield  precluded  from  claiming  the 
kment  nf  his  instalments  un<ler  sec.  4  of  the 
»„•,««•  V.  O.  S.  and  II.  li.  Co.,  11  Q.  B  124. 

I  iilaintitf  sold  certain  land  to  S.  &  Co., 
ictiira  for  the  ( >ntario,  Simcoe,  anil  Huron 
ftlie  sail!  roail.  By  their  contract  S.  &  Co. 
1  iiiimltcr  of  shares  in  the  company,  for 
(tlieyiliil  not  receive  scrip,  but  wei-e  to 
I  work.  The  plaintiff  received  in  stock 
•ice  of  the  land,  and  the  certificate  for  tiie 
lw;is  given  to  her  by  the  defendants.  The 
■)1,  was  subseipiently  passed,  and  the 
jdaiise  provided  that  any  original  share- 
kin  the  company,  (Messrs.  S.  &  Co.,  and 
JctliiTs  excei)te(l)  might  within  a  given 
liliply  for  and  obtain  re-paynient  of  any 
Vnt  iiai<l  by  them  in  ciish,  and  have  their 
loiiallecl :— Helil,  that  the  plaintiff  was 
Ihin  tliis  proviso,  and  could  not  claim  from 
toiiiy  the  amount  of  her  shares  so  ob- 
\  il(l)oiitll  y.  Oiit.trio,  Simcol',  and  Huron 
HJ.  B.  271. 

pdants  were  sued  on  a  by-law,  alleged  to 

ta  niaile  Ijy  tiiem,  enacting  that  all  per- 

«at  tlie  time  of  subscribing  should  pay 

(stiHk  in  full,  should  be  entitled  to  in- 

(the  amount  of  tlieir  investment.     De- 

kkmiiof  bylaws  was  produceil  in  which 

llawwaa  written  out,  but  not  sealed,  an<l 

irgiii  was  written  "expunged,"  signed 

I lirisulent's  initials: — Held,  that  such 

ken  without  the  entry  in  the  margin, 

■ve  licen  insutficient  to  shew  a  by-law. 

nie,  that  the  claim  could  only  have  been 

'liv  an  engagement  under  the  corporate 

[';..'/';.  •2t)7. 

[tliat  wider  12  Vict.  c.  196,  s.  ,35,  the 
Ike  Xiirthcrn  H.  Co.  could  not  refuse  to 
>  transfer  of  stock  from  one  municipal 
1  to  another,  on  the  ground  that  no 
lliewi  passed  sanctioning  such  trans- 
)f*\\Ml  Vorporntion  of  Vtxpra  and  Sun- 
Unuj,  17  y.  B.  540. 


Sale  of  railway  stock  —  Note  for  purchase 
money- -Omission  to  assign  p.art — Preparation 
of  transfer — Practice  under  Administration  Act 
of  1873.     Jioidton  V.  llaijd  it  al.,  .35  Q.  B.  402. 

A  charging  order  was  made  against  stock  in  a 
railway  company  to  which  a  party  was  entitled, 
but  such  stock  it  was  shewn  had,  by  his  tlircction, 
been  issued  to  his  son,  so  that  in  a  suit  against 
the  father  the  slicriU'  could  not  dispose  of  it  under 
execution.  Thereupon  a  bill  was  filed  against 
the  father  and  son  stating  these  facts,  and  cliarg- 
ing  that  the  sou  gave  no  consideration  for  the 
stock  ;  that  the  same  was  issue<l  to  him  to  hold 
for  the  use  of  tlie  father,  and  was  so  issue<l  to 
defeat,  hin<ler,  and  delay  the  plaintiffs  and  other 
creditors  of  the  father.  At  the  hearing  no  evi- 
dence was  given  in  support  of  tlie  plaintiti's'  case 
other  than  tlie  pleadings  and  jiroce.idings  in  the 
suit  against  the  father,  and  in  wliicfi  siicii  charg- 
ing order  had  been  made  ;  but  the  depositions 
of  the  son,  who  iiad  been  examined  in  that  suit, 
were  not  read  ;-  Held,  that  as  the  son  liad  not 
been  a  party  to  that  cause,  he  was  not  bound 
by  the  eviilence  therein.  The  court,  therefore, 
refused  to  make  any  decree  against  him,  and  as 
any  decree  against  the  father  would  not  give  the 
[daintiffs  any  greater  benetit  than  they  had  by 
the  charging  order,  dismis.sed  the  bill  with  costs. 
Allan  V.  P/iilps  <■!  al.,  23  Chy.  3!)5. 

The  Imperial  Statute  1  &  2  Vict.  c.  110,  if  in 
force  in  this  Province,  authorizes  the  issning  of  a, 
charging  order  against  .stocks  standing  in  the 
name  of  a  debtor  "in  his  own  rigiit  or  in  the 
name  of  any  person  in  trust  for  him,"  l)ut  does 
not  apply  wiiere  such  stocks  have  been  fraudu- 
lently iissigneil  in  order  to  avoid  execution. 
Cafr,'!/  v.  Pl<,dp.'<,  24  Chy.  .344. 

In  an  action  against  defendant  as  a  shareholder 
of  forty  shares  for  unpaid  stock,  in  a  railway 
company.  It  appeared  that  the  defendant  signed 
the  stock  book,  which  was  headed  with  an  agree- 
ment by  the  subscribers  to  become  shareholders 
of  the  stock  for  the  amount  set  opposite  their 
respective  names,  rnd  upon  allotineiit  by  the 
company  "of  my  or  our  s.iid  respective  sliares," 
they  covenanted  to  pay  the  company  ten  per 
cent,  of  the  amount  of  said  shares  and  all  future 
calls.  The  company  subsenuently  passed  a  reso- 
lution instructing  their  secratary  to  issue  allot- 
ment certiticates  to  each  shareholder  for  the 
sliares  held  by  him.  The  secretary  acoonlingly 
prepared  such  certilicates,  the  one  for  the  defen- 
dant representing  tiiat  the  company  "  in  accor- 
dance with  your  appplication  for  forty  shares," 
&c.,  "  have  allotted  to  you  shares  amounting  to 
.*i4,()00. "  The  certificates  were  handed  to  the 
company's  brokers  to  deliver  to  the  shareholders. 
The  company  published  a  notice  in  a  daily  paper 
that  these  certificates  were  lying  at  their  brokers 
who  were  authorized  to  receive  the  ten  per  cent. 
The  defendant  went  to  the  brokers  and  paid 
them  ten  per  cent,  upon  the  forty  shares  ;  and  his 
name  was  thereupon  entered  upon  the  books  of 
the  company  as  the  owner  of  forty  shares,  with 
a  credit  of  ten  per  cent,  as  paid  tiiereon,  and  he 
attended  the  tirst  meeting  of  shareholders  for 
the  election  of  directors  .and  seconded  a  resolu- 
tion, which  was  carrietf,  for  the  payment  of  the 
provisional  directors  for  their  services.  The  de- 
fendant set  uj)  also  that  he  was  not  a  shareholder, 
because  he  signed  the  stock  list  on  the  faith  of  a 
parol  agreement  uitid^  with  one  of  the  provisional 
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rtireutors  (if  the  company,  that  iiiiluss  he  ob- 
tainud  a  contract  from  the  company  he  was  nut 
to  become  a  sharehoUler,  but  the  evidence 
shewed,  not  that  the  parol  agreement  made  the 
obtaining  of  tliu  contract  a  condition  precedent 
to  liis  becoming  a  sliareliolder,  but  that  defen- 
dant's intention  and  agreement  was  to  become  a 
sharchohler  forthwitli  on  allotment,  and  the 
parol  agreement  Mas  merely  a  collateral  one,  as 
to  tlie  etl'ect  of  his  status  as  a  shareholder  on  his 
olitaining  a  contract  at  a  future  day  : — Held, 
that  the  defendant  was  a  shareholder,  and  liable 
to  the  plaintitl's  unilcr  sec.  80  of  tlie  J{ailway 
Act,  C;  S.  ('.  c.  ()0  ;  that  the  agreement  formed 
no  defence  ;  and  that  being  made  with  a  pro- 
visional director,  it  wcmld  not  bind  the  com- 
pany. XririiKin  v.  (I'iilti/,  XdKlllilll  V.  O'illli/  ami 
Dvuixon  V.  (.liiilii,  29  C.  T.  34. 


XVIII.    DiRECTOKS. 

The  plaintiff,  one  of  the  provisitmal  directors 
of  defendants'  company,  named  .as  such,  with  his 
iissent,  in  their  act  of  incorporation.  3(5  Vict.  c. 
70,  (•.,  was,  without  resigning  this  otHce,  ap- 
pointed at  a  meeting  of  the  provisional  directors, 
"provisional  secretary  ami  trcivsurer,"  and  to 
act  in  conjunction  with  a  committee  then  ap- 
pointed in  procuring  municipal  aid ;  and  he 
acted  in  such  capacity,  and  was  chieHy  instru- 
mental in  procuring  the  pa.ssage  of  the  municiijal 
by-hi\vs  for  Ixinuses  in  aid  of  the  railway.  The 
understanding  was,  that  he  siiould  be  well  paid, 
but  no  sum  was  specified  : — llehl,  that  idaintiti" 
continued  a  director  and  trustee  under  tlie 
statute  for  certain  specilied  purposes,  and  could 
not  recover  for  services  rendered  in  matters 
unauthori/ed  thereby,  and  beyond  the  powers 
and  duties  of  the  provisional  directors.  Held, 
also,  tliat  the  employment  of  the  plaintiii'  for 
such  a  purpose  was  beyond  the  power  or  duties 
of  the  provisional  directors,  who  have  not  the 
full  powers  of  directors  elected  by  tiie  sliare- 
holders.  Mhhic  v.  Krii'  mid  J/iiran  li.  Co.,  Hi 
C.  P.  .")<)<).  iSee  also  Jn  re  yoii/i  Simroe  li.  Co. 
and  the  City  of  Toro)d<>,  3(i  Q.  B.  101,  i>,  .S'J31. 

See  Till'  Midiivijxil  CoiiiicU  tif' I'lffcrlidroin/li  (tml 
ViHoria  v.  Unind  Trunk  Ji.'Cu.,  18  Q.  B.  2'J.O, 
p.  3243. 


XIX.    I'OWKHS. 

Under  1  Vict.  c.  30,  and  7  Vict.  c.  Ifi,  the 
Kingston  Marine  II.  I'o.  may  give  and  receive 
promis.sory  notes  in  the  course  of  transacting 
tlieir  legitimate  business.  Kimjutoii  Marine  Ji. 
Co.  V.  Ciuin,  3  Q.  B.  308. 

The  Bufifalo,  Brantford,  and  Goderich  R,  Co., 
have  no  power  under  their  act  of  incorporation, 
or  under  the  (Jeneral  Bailway  Act,  to  make 
promissory  notes.  Toii/nnii  et  al.  v.  Buffalo, 
Brantford,  and  Uoderlelt  l{.  Co.,  «  C.  1*.  141. 

The  defendants  desiring  to  raise  money,  drew 
a  bill  and  reijuestetl  the  j>laintitl'a  to  endorse  for 
their  accommodation,  which  the  plaintitl's  did,  and 
defendants  having  discounted  and  failed  to  meet 
it,  the  plaintitl's  paid  it  to  the  bank  : — Held, 
that  assuming  that  the  defendants  had  no  power 
to  draw  the  bill,  they  were  nevertheless  liable 
to  the  plaintitl's  aa  for  money  paid   for  them. 
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BrockuUle  and  Ottawa  It. 
Ji.  Co.,  41  Q.  B.  431. 

Defendants  being  unable  to  finish  tli' 
way,  and  the  plaintitl's  desiring  It  ,is  a  j'^.^V 
their  line,  a  correspondence  was  liinl  aii!l  "' 
lutions  were  passed  by  tlie  plaiutitls,  am'l  ,' 
municated  to  defendants,  autlKJiiziii.run     '  j 
ment  by  wiiicli  the  plaintitl's  sii,,ui,'|  ,i|J?"'' 
road  for  a  certain  period  and  sliaio  th      !» 
with   defendants.       No   formal   ayri'din.,,'. 
made,  and  the  terms  were  not  doliujtilvVti'!! 
but  the  plaintitl's  went  on  aii<l  c(iiiii]l,.t't,[',i  11 
tlants'  line,  and  ran  it  for  some  tinic  at  ■  ] 
They  then  sued  defendants  for  tU^^  wi,X\\ 
and  for  the  money  expended  ab(jvf  tbi-  n,,.,  „ 
— Held,  that  they  could  not  luidvii' ;  i^l'^'A 
the  first  demand,  the  c(mstnictiiij,'  ilei;.'n,i!!f 

IS  a  matter  without  the  s,  „ 
charter. 


'V  IDiU 


road  was  a  matter  without  tlic  .suii .' ,1 

Gnat    lV(Mtirn   J'.  Co,  y   yj.j  ,' 
Berlin  K.  Co.,  17  Q.  B.  477. 

The  Brockville  and  Ottawa  1!.  (  ,1. 
ture,  dated  the  7tli  of  Marcli,   l,s,"i4, 
cated,  mortgaged,  and  pledged  iiiitd'tik' m, 
cipalities  of  Lanark  and  Henfrew.  Iliizalicthtui 
and  Brockville,  to  secure  loans  dlitaiiin 
them,  the  lands,  roads,  depots,  « Imrves,  stati 
terminal  and  otherwise,  tolls,  iiMiiuis,  amll 
other  property  of  the  said  coinpanv  iiowi.r 
ing  the  existence   of  tlie  said  iiioitL'a.i- 
accjuired.     The  statute  20  Vict.  e.  i44*s 
cited  these  loans  and  declared  the  saiJ  n'l,  n 
valid  ;  that  the  said  intended  laihvav  aj 
stations,  buildings,  carriages,  eiij,'iiies,"aiiil 
property  belonging  to  said  railway,  Miiutlii 
mortgaged  to  said  municipalities  ,1  innlj 
the  terms  of  said  mortgages  ;  and  tiiattlitc 
mortgage  act   should    not  aiiply  to  thui 
quantity  of  iron  was  purchased  fdithtsai, 
way,  the  vendors  stipulating  "tliesc  rails 
laid  down  upon  the  Brockville  ainl  Ottawa 
way  (Jonipany  of  Canada, "  to  wJiicli  the  vt 
by  their  agent,   assented.     The  iron  was 
ped  by  the  vendees,  who  endorsed  tiw 
lading  to  the  municipality  of  Lanark  aiii 
frcw,  who  paid  the  shipping  cliarges  and 
out  of  moneys  which  formed  partnf  tin- ad 
secured  by  the  mortgage  of  the  Ttli  nt 
1854,  and  the  municipality  liaviiij;  the 
their  possession  at  Brockville  ready  to  W 
on  the  railway,  it  was  seized  under  an  tsi 
against  the  railway  coi.ipany  .— IkM,  t 
the  mortgages  covered  chattel  .is  will 
property,   that  the   words,    "(itiieriip 
in   them  were  not  restrained  to  real 
for  the  statute  placed  a  legislative  aiiil 
construction  on  the  mortgage  ;  ami  tliil 
tiio  endorsement  of   the  bill  of  lading 
municipality,    who  obtained  pngsessiou 
iron  by  such   endorsement,  toitetlar 
stipulation  of  the  vendors,  and  tl.e  asiiii 
to  of   the  vendees,  the  plaintills  aiiiiii 
possession  and  the  property  in  the  sail 
it  became  a  part  of   the  prnperty  iiuii 
The    Corporation   of   Lanork  timl  Rttj 
Cameron,  !)  C.  P.  109. 

The  inability  of  a  railway  iiiidir tlieirj 
to  expend  their  funds  in  paying  the  awai 
be  no  ground  for  setting  it  aside.    In  rt 
tration  between  the   Corpornt'wa  v(  Ih 
Barrie  and  the  Xoiihern  li.  ('•<.,  22 (J. 

By  the  charter  incorporating  a  rail^ 
pany,  the   company  was  empoweruJ  t 


yjaiiis  of  money  ne( 

]ii(l  work  the   1 

^Bite,  Diiirtgagc,  or 

MUi'S,  ■uiil  otiier  p 

ffciliieiiayineiit  of 

«t  thereon. "    Th 

^aiui|)auy  as  set  ont 

unce  of  tlieir  cha 

irtdl. Appeal,  to  be  1 

[tlis  ii'rouiiil  an   ajji 

Uoot.  \'.  v.,  a/firm 

fcttr.M  towliat  was  d 

fii  with  costs,   altli 

vires  had   been    r 

tlie  ajuieal  to  thi: 

[if  thecoiiij)any  liad 

fij;e  for  such   a  ])ii 

r  oil  the  \\\wh  unde; 

I,  kviiij;  been  given  o; 

,  (ras  tlierefoi-e  void. 

h.  \:  Jiidfiird,  23  Clr 

jsina'  been  reversed  ij 

e  Orwl  \\','.il>'rii.  1{.  Ci 
\m\\-  107;  -v.  C, 
lalso,  Till'  Ciiminereiai 
\in'f4trn  It  C>.,  22  Q 
J^.  Co.  V.  The  Commei 
(i  .128.1. 

b.\,,p.  320/1;  Xr.,2). 

X.X.   FOKFEITL'RE  O 

'Cilij  of  T()r<iiil<,  and  Jj 

Am/,  4  Q.  B.  .309,  p.  3 

Mmm  R.  Co.  v.  Grey,  ,3 

.V.Vr.  As.SKS.S.ME\T  01 

h  i>  (li-iiii  Wc.'^tirn  /i 
[2L  J.  103;  ,y.  c., 
fi  H.  Co.  V.  lionxe,  15 
hiliiij  "f  Lmidim  V.  Gri 
^iVX»,p.2,S7;.S'.e.,  17 
""'''  I'Oki-  Huron  li. 
\Tiiim  of  lifiderich,  21 
nfimoft/ie  ('if  1/  of  Tor 

I V  %T..,  27  Q.  B.  21 
12«,  p.  234. 


"I.AiDTo  Railway 

1.  Uy  Govern  nil' 

,tliatthe,Iefen.Iants,  wJ 
forte  grading  and  feac 
P'  '*''"''•'  tlie  date  s 
'«■  e-  -',  were  not  il 
f  section,  as  havi„,,c, 

^•^'•'■^"Hoand  Xipissir,,, 
1  "f  the  legislature  of 

'  «-iW,(XK)  acres  of  the 

\""  «mii)letion  of  tl 

"•^  quantity  of  such  1; 

-^»"er  specified  of  t 

Cth  ""**  "^  Petitio 
^JoL'eutenant.ljover, 
;H«r  Majesty  the  ( 
^''"'gforthepurpo, 
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,3  of  money  uecjssary  to  comijlete,  main- 

^  j„il  work  the   railway,    ami    "  to   liypo- 

,1k  mortgage,  or  pledge   the   lands,   tolls, 

Mues,  aii'l  ""'^'''  pr^purty  of  the   company 

f,    I'n^.  payment  of  the  said  sums,  ancl  the 

st  thereon."    The  mortgage  executed  by 

[  mipauy  as  set  out  in  the  case,  in  supposed 

iince  of  t'"^''"  eharter,   was — Held,   in  the 

ti't  Appeal,  to  be  ultra  vires  an<l  void,  and 

fliijj  irouml  an  appeal   from  a  decision  of 

Lilfoot.  V.  ('.,  alhrming  the   finding  of  the 

.   jg  to  what  was  due  thereunder,  was  dis- 

j  \.[i\i  costs,   altliough   the   objection  of 

vires  hail  been   raised   for  the  first  time 

the  appeal  to  this   court.     iSemble,  that 

I  ii  the  company  had  the  power  to  create  a 

iiniru  for  such   a  purpose  they  could  do  so 

*,i  the  whole  undertaking,  and  tliis  mort- 

villi;  been  given  on  a  ])ortion  of  the  road 

'  was  therefore  void.      The  O'rniid  Jinirtion 

tt.  y.  Blckt'i»'<l,  -'3  t'hy.  SO'2.    This  judgment 

liince  been  reversed  in  the  Supreme  Court. 

tCreal  Weslini  R.  Co.  v.  Oraml  Trunk  JR. 
[•24  Q.  B.  107;  S.  C,  25  Q.  B.  37,  p.  3207. 

Iiiso   Tlf  C'liiimcixiiit  Bank  of  Canada  v. 
iWidmR.  Co.,  22  Q.  B.  233;  Girat  HW- 
Co.  V.  '/'/(('  ConiMcreiat  Bank  of  Canada, 

eX.,  p.  32015;  XL,  p.  3207. 

XX.  FORFEITURK  OF  CHARTER. 

[ciiii  "f  'J''"'""^"  '""^  f-iah;  Huron  If.  Co  v. 
ad  4Q.  B.  30!»,  p.  3220;  Port  Donrand 
mil  R.  Co-  V.  Ony,  3(5  Q.  B.  425,  p.  3220. 

XXI.  Assessment  of  Raflways. 

\h)-i'Giriif  WcsUrn  R.  Co.,  1  L.  J.  178, 
•2  L.  J.  193;  .V.   C,  4  L.  J.  23;  Great 

'  I  /f.  Co.  v.  Roii.li',  15  Q.  B.  I()8,  p.  219; 

lamWUj  nf  Liimhm  v.  Great  Wextern  R.  Co., 

|.-,flO,p.2.'57;  .S'.  C,  17  Q.  B.  2fi2,  p.  22(5 ; 
( mil  id/'t-  Huron  R.  Co.  v.  Corporation 

\lwn  of  Cloderich,  21  Q.  B.  97,  p.  223; 
r^fmiiiif  thi>  ('it II  of  Toronto  V.  Great  Wen- 
ICo.,  25(,t.  B.  570,  p.  227  ;  GreatWe.ilvrn 
[t.  Eo<im,  '21  Q.  B.  214,  p.  234;  .S'.  C, 
^•2«,  p.  234. 

fell.  Aid  to  Railway  Companie.s. 

1.  />'//  Gorernnu'nt. 

Ltliat  the  defendants,  who  had  contracted 
lorthe  grading  and  fencing  of  a  portion 
mvl  before  the  date  specified  in  sec.  3 
jVict.  c.  2,  were  not  disentitled  to  aid 
bt  section,  as  liaving  contracted  for  the 
ttiou  of  such  portion  of  their  road. 
^.hninlounil  Xipimn;/  R.  Co.,  22C.P.  1. 

of  the  legislature  of  Canada  liaving 

Ithat.i  railway  company  should  be  en- 

)  4.000,000  acres  of  the  waste  lands  of 

I  111!  completion  of  their  road,  and  a 

Btc  ipiantity  of  such  lands  on  comple- 

«nuniier  si>ecitied  of  twenty  miles  of 

-Held,  that  a  petition  of  riglit  pre- 

« the  Lieutenant-Governor  of  Ontario, 

i  to  Her  Majesty  the  Queen,  was  the 

iediiig  for  the  purpose  of  enforcing 


the  claim  of  the  railway  company  nnder  the 
Act,  against  that  province.  Canada  Cintral  R. 
Co.  V.  The  Queen,  20  Chy.  273. 

The  legislature  of  C'anada,  by  an  act,  set  apart 
a  certain  (juantity  of  land  along  the  line  of  a 
projected  railway  running  througli  (Juebec  and 
Ontario,  to  be  grantetl  to  the  cumpany  on  com- 
pletion of  the  railway  ;  and  a  proportionate  part 
of  such  lands  on  the  completion  of  20  miles  of 
the  railway.  Tiie  conipimy  having  completed  a 
portion  of  the  line  of  railway  in  ( )ntario  to  an 
extent  of  more  than  20  miles,  ajijilied  for  a  grant 
of  the  proportion  to  wliich,  nmler  the  act,  they 
claimed  to  be  entitleil,  which  was  refuseil.  The 
company  thereupon  presented  a  petition  of  riglit 
against  the  province  of  Ontario.  It  was  alleged 
tliat  the  province  of  Ontario  had  not  along  the 
line  of  the  road  sufficient  lands  to  make  tlie 
grant  desired :  —  Held,  that  tiiis  formed  no 
ground  for  the  province  of  ( Ontario  insi.sting  that 
the  province  of  Quebec  slxmld  have  been  made 
a  party  to  the  proceeding.     1 1}. 


2.   By  Municipalities. 

(a)  By-laws — Petition  for  and  Huhnii-iiion  of  to 
]'oter.s. 

A  by-law  to  take  stock  in  the  Bytown  and 
Prescott  11.  Co.  was  (juiislied  :  1 .  Because  it  ap- 
peared not  to  have  l)eon  concurred  in  by  a 
majority  of  the  asiiessed  inhabitants,  as  rei|uired 
by  13  &  14  Vict.  c.  132  ;  2.  Because  no  sufficient 
rate  was  imposed  for  tiie  piiyment  of  the  debt 
and  interest,  as  reiiuired  l)y  12  Vict.  e.  81.  The 
defendants  did  not  support  their  by-law,  and  the 
court  refused  to  hear  counsel  on  l)chalf  of  the 
railway  company,  as  the  rule  was  not  directed 
to  them.  In  re  Billini/H  v.  The  Munidpnl  ('ouu- 
cil  of  Gloucester,  10  Q.'  B.  273. 

Before  the  court  will  grant  a  mandamus  to  a 
municipal  corporation  to  pass  or  submit  a  by-law 
to  the  electors  granting  a  railway  bonus,  a  <li3- 
tinct  demand  upon  and  refusal  l)y  the  corpor- 
ation to  pass  or  submit  tiie  by-law  must  l)e 
shewn.  In  this  case,  upon  the  facts  stated  in 
the  report,  it  was — Held,  not  to  l)e  sutHciently 
made  out.  Re  Peck  and  th"  Cor/eira'ion  of  the 
County  of  Peterhorouijh,  34  i).  B.  129. 

A  by-law  of  a  county  council,  in  aiil  of  a  rail- 
way, to  the  extent  of  ??-'0,(H)0,  whicii  had  not 
been  submitted  to  the  ratiipayers  under  the 
Municipal  Act  of  I8G(!,  was  on  that  ground 
quashed.  I'Jj:  rel.  Cleimiit  v.  ( 'orpocation  of  the 
County  of  Wentworth,  22  C.  V.  300. 

The  North  Simcoe  R.  Co.  is  incorporated  by 
37  Vict.  c.  54,  O.,  sec.  23  of  whicli  enacts  that 
any  municipal  corporation  "wliich  may  be  inter- 
ested in  securing  the  construction  of  the  said 
railw.ay,  or  through  any  part  of  which,  or  near 
which,  the  railway  or  works  of  the  said  company 
shall  pass  or  be  situate, "  may  aid  tlie  comitany 
by  giving  money  by  way  of  bonus  :  provideil  tliat 
no  such  aid  shall  be  given  except  after  the  pass- 
ing of  a  by-law  for  the  purpose  and  the  ailoption 
thereof  by  the  ratepayers.     By  sec.  24  the  projier 

Eetition,  as  prescribed  in  that  section,  shall  first 
e  presented  to  the  council,  expressing  the  desire 
to  aid  the  railway,  ami  stating  in  what  way  and 
for  what  amount,  "and  the  council  shall  witliin 
six  weeks  after  the  receipt  of  such  petition  by 
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the  clork  of  the  mnnici])3lity,  introilucea  hy-law  1 
to  the  uli'uct  putitidiieil  for,  anil  siilnnit  thu  same  | 
for  tlie  ai)i»roval  of  the  fiualitied  voters."  The! 
company  were  empowered  tf>  construct  a  nailway 
from  Harrie  or  some  other  point  on  the  line  of } 
the  Nortliern  Railway,  p.assing  throuj^h  certain  j 
named  townships,  to  Pcnetanguishene,  and  to 
extend  it  from  some  point  in  the  townshi))  of 
Ves])ra  to  connect  with  the  Northern,  or  with 
the  Toronto,  (Ircy  and  Bruce  Railway.  A  by-law 
to  aidtlie  com])any  l)y  a  bonus  of  .^I()0,00(),  reci- 
ting tliat  the  city  of  Toronto  w.as  interested  in 
securing  a  railway  connection  with  the  town- 
shijjs  through  which  the  line  would  p.iss,  was 
introduced,  on  a  proper  petition,  and  read  twice 
in  the  council ;  but  on  motion  to  go  into  com- 
mittee on  the  ))y  law  it  was  resolvcil,  by  a  vote 
of  fourteen  to  seven,  th.at  it  woulil  be  unwise,  in 
view  of  the  large  increase  of  the  city  debt,  to 
incur  furtiier  lial)ility  to  aid  a  railway  totally 
disconnected  witli  tlic  city  and  more  than  sixty 
miles  from  it ;  and  that  the  council,  in  the  inter- 
est of  the  citizens,  felt  it  to  be  their  duty  to 
refust!  to  suVimit  it  to  the  ratepayers : — Held, 
atlirming  the  judgment  of  (Iwynne,  .T.,  th.at  the 
council  should  not  be  compelled  to  submit  the 
by-law  ;  and  a  rule  nisi  for  a  mandamus  w.os  dis- 
charged witli  coats.  Somble,  that  it  was  for  the 
council  to  decide  whether  the  corporation  were 
"  interested  in  securing  the  construction  of  the 
railway  ;"  but  that  if  it  was  a  question  for  the 
court,  the  materials  before  them  woulil  not  war- 
rant a  decision  i  i  the  attirmative.  Qua're,  per 
(J Wynne,  .1.,  whether  the  provisional  directors 
of  the  company  had  any  status  to  warrant  their 
application  for  sucli  writ.  Semble,  that  at  all 
events  the  by-law  submitted  should  contain  pro- 
per conditions  as  to  the  expenditure  of  the 
money,  &c.,  as  contemplated  by  the  statute. 
/;(  re.  Xorth  Shncoe  Jf.  <  'u.  and  (ha  Cili/  of  Toruiito, 
3(5  Q.  B.  101. 

Held,  that  sec.  2  of  the  Act  under  which  the 
bylaw  in  question  was  passed  by  the  County  of 
Bruce  to  aid  the  Wellington,  (Jrey,  and  Bruce 
R.  Co.,  .31  Vict.  c.  13,  «>. ,  was  wide  enough  to 
include  county  municipalities,  and  that  the  by- 
law was  therefore  not  ultra  vii-es.  In  re  Oili.ion 
•ami  till'  Corponttiiiii  of  the  Vuunty  of  Briicf,  20 
C.  I'.  3!)8. 

By  the  statute  incorporating  the  company,  it 
was  enacted  ttv.t  if  tifty  perstms,  at  least,  of  the 
ijualiH^d  ratepayers  within  the  portion  of  the 
county  att'ected  by  the  railway  should  petition 
for  the  passage  of  a  by-law  granting  aitl  to  the 
nndertaking  the  council  shouhl  pass  such  by-law, 
subject  to  the  vote  of  the  qualihed  r.atepayers  of 
such  portion  of  the  county  .—Held,  not  neces- 
sary to  make  the  by-law  valid  that  the  ])etition 
should  be  signed  by  a  proportion  of  the  tifty  i)er- 
sons  from  each  locality  in  the  portion  of  the 
county  affected.  Wemt  O tmllimbury  v.  Simcoe. 
20Chy.  211. 

A  petition  to  a  miinicipal  council  prayed  for 
the  passage  cf  a  by-law  granting  aid  to  a  railway 
company,  to  be  charged  on  a  specified  section  of 
the  county.  In  the  section  so  speciiled  were 
situated  two  villages,  lK>th  of  which  were  incor- 
porated, but  they  were  not  named  in  the  petition 
or  in  the  by-law : — Held,  no  objectioa  to  the 
by-law.     lb. 

Where  the  corporation  of  the  town  of  Port 
Hoi)e  were  about  submitting  to  the  vote  of  the 


ratepayers  a  bylaw  authorizinj,-  tlio  l,,,.!^ 
connni.ssionurs  of  tliat  town  to  i-nm.  ,1,.).  .  j 
to  the  .amount  of  .«7.">,000  to  aid  in  t„„„,i^'l  " 
railw.ay,  but  which  debentures  tlu:  ciirinVtl 
had  not  legally  tiie  power  of  ilireitinl  t? 
issued,  tlic  court  restrained  the  cdriioriitjin  J 
proceeding   to   take   such   \iite.     //,/),     ' 


'/"■  '•/  III.. 


<'iiri>of(itiitn  if  tilt  'loii'n  of  J'orl  J  J, 
Chy.  27.3. 

The   act    incorporating    the    nniniiipalitvl 
.Shuniah,    gave   it  all   tlu;   powers  ,,f  tcuMjilf 
under  tiie  general  municipal  l.iw,  ainl  in 
sections  autiiori/.cilthe  cimmil  to  mnki'  ,l^^ 
ments  for  necessary  expenses,  and  for  tin' mm 
lishment  of  a  lock-up  liouse,  .iiiil  tli^  sihirv, 
constable  : — Held,    that    tliis   l.iiij,'ii,i;;e  ilj.l 
proliil)it  the  council  from  passin^^a  liylinv,, 
ing  a  Imnus  to  a  railway  conip;iiiy,  ■«  tluM 
of  doing  so   when  exercised  rt'iidcix.,!  tl^. 
ments   under  it   neccss:iry  cxpuiiscjs.    Tlif 
that   the  railway  intended  to  liu  Ijcneiit'ii  i 
not  named,  and  was  really  not  in  existoiuiM 
the  vote  on  the  ipicstion  was  tn  In;  t.iktn 
stituted  no  ol)jcction  to  the  passing  nf  a  livJ 
for  the  purpose.      I'irbr.'i  v.  S/niniiili  •'.)' 
410. 

Where  a  municipality  has  Ici^.illv  a  ri' 
jiass  a  by-law  granting  a  sum  of  iiMiuy,  lu-l 
seem  prem.ature  to  ajqily  to  restrain  tliu  Iiyl 
being  sulimittcd  to  the  ratepayers,  as  tlievi^ 
refuse  to  approve  of  tile  by-law.  Hulm  !■ 
nicipality  of  Port  Hope,  22  Cliy.  l>7,'j  ijjJ 
guished.     //(. 

See  III  re  Bnti'  otnl  the  Cormrullon  «i  'y/J 
23  C.  P.  32,  p.  3238.  1 


(b)   Piihlii-nfio)!  if  ami  Voli/i'i  im  lli/-l,nri 

The  14  &  1.")  Vict.  c.  ol,  s.  IS,  dincts  4 
copy  of  the  bylaw  (to  take  stuck  in  uraill 
i  shall  be  inserted  at  least  four  times  in  eaciii 
!  paper  printed  witiiin  tlie  limits  of  the  m4 
I  p.ality  ;  but  the  court  refuse<l  to  iina.'ih  alii 
[  under  which  a  large  sum  had  lieeu  iMirroI 
'  because  it  had  been  pulilislied  tiiree  timesj 
j  in  one  of  two  papers.     A  full  ecipy  of  tiic 
I  w.as  not  published,  but  at  the  time  iif  pisij 
[  clause  Wivs  .added  aiipoiiiting  the  day  mi  4 
j  it  should  come  into  operation,  .and  directinj 
the  debt  should  be  ])ayable  witliin  twoityj 
from    that   day,    while   in  anotlier  claiiji 
debentures  were  made  payalile  in  twuntyj 
from  their  dates.     The  court,  Imwcvcr- 
that  whether  the  14  &  I.')  Vict.  e.  ,")!,  s. 
sec.  3,  or  l(i  Vict.  c.  22,  s.  2,  sul)-suo.  4, 
govern,  this  was  an  irregularity  for  wliiol 
were  not  btmnd  to  ipi.ash.     liimllmi(tmlih(\ 
CoitnrH  of  Peturhoroinjli,  Ki  q.  li.  ,180. 

It  is  sulficient,  under  14  &  1.")  Vict.  c.  "il,] 
that  the  m.anuer  of  ascertaining  tiio  miisl 
the  electors  should  be  preserilied  liy  aj 
attached  to  the  proposed  by-law  wlieiipub| 
thongh  the  act  s.ays  that  it  shiiU  be  ileteij 
by  the  by-law.     /I). 

In  giving  notice  submitting  a  liylawj 
aid  to  a  railw.ay  company  for  the  apiinivall 
ratepayers,  the  otticers  (wlinsc  duty  it  \ 
give  such  notice)  had  not  jiosted  u|itlie4 
of  the  Municipal  Act  in  reference  to  liribj 
the   manner  required  by  the  act  .-Hel 


lf(ir(|uashing  the  1 
iv.  .yimc"'',  20  Chy.  J 

I,  that  a  "'m.ajority' 

;lie  Itailway  Act  ii 

:ti,|  and   the   Mm 

|inbs.  Ci,}   rcipiired  t 

t  an  .ilisidutc  niajori 

iSeil  eleitiirs,  but  a  nn 

ril  t"  vote  for  the  sai 

,  fCoHllll/  if  Elljlll, 
|f(ii™»////(  '//'  I'oiriinf/ii 
fim^l  mill   f/lr    Mllllicif 

,  that  the  notice  of  i 
l«t',iiii  liy  a  municipali 

■,  shmild  he  jiuldishei 
I'jimvisions  of  the  Mu 
iittat  the  olijection  to 
|K,iieil  when  submittei 

lalile.  Jiiiklin  \.  Cm- 
k  I'l  C.  P.  32.-.. 


(o)  Ti-niis  ami  ('omi 

he  U'dddstouk  and  Lak 
Liirt'o.,  gave  a  bond 
W.M«istock,   reciting   tin 
i^l  to  lend  them  f25,C 
ittiiig  their  railway,  ami  , 
Btyshonld  not  expend 
Idstnict  their  ro.ad,    ui 
Wan-  to  complete   it  fi 
^Hiver,  should  l,e  obta 
mas  nothing  in  the   1 
lifiiis  of  A\liieli  are  set 
jteilrteiidants  from  liabi 
|di  iif  this  condition. 
itt:A-\:   WoiiiL-itock  and 

IvnTiship  corporation  pas 

We  should  make  out  i 

bvViOOO,  wiiich  should 

kite  seal,  and  signed  by 

l;m.lthat,  provided  the 

k' railway  should  be  com; 

liiy  a  (lay  mentioned,  the 

kW  shares  in  defendant 

Voi.^OOO,  onbehalfofth 

irsjid  debentures  to  the 

llherefor.    By.3(J  Vict.  c. 

wlirmed.    (»n  .applic.itio 

jreeve  to  make  such  sul 

J-Held,  unnecessary  ti 

pytlieminiieiiality  to  t.-i 

■1  fuhscription,  or  to  m 

"corporation  parties  to 

•  the  affidavits  set  out  1 

ns  granted  with  costs. 

*"!.  Co.  V.  Brown,  35  Q. 

1  an  application  for  a 
«P  corjwration  to  maki 
"certaiu  debentures  foi 
^two  by-laws  of  the  eon 
»» railway  company,  it 
fm  had  lost  all  claim 
Irtole  of  the  bonus,  by 
l-ftteir  ro.a,l.     On   the 
Jwntended  that  by  cei 
Xcoq^iratlon,  amlbyse, 
A'nimeforcommencei 
pbtures  was  preservi 
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Ifiir  (lUiwliiiig  the  l)y  law.      Wfnt  G'willim- 

,v.,s7/«n«', '^OChy.  211. 

_U,1  that  ft  •'majority"  of  the  electors  referreil 
htiic  Uailwivy  Act  of  18")!)  (Qi  Vict.  c.  Hi, 
\l'A)  •"*'"'  *'"^  Municiital  Act  of  18(i(J,  8. 
linb-s.  fi.)  rtMjnired  to  iissent  to  a  by-law, 
L  jn  jihsoluto  majority  of  ,all  the  existing 
Viti]  tlei'tiirs,  but  a  majority  of  those  coming 
1  to  vote  for  tile  same.  Jtiikiii-s  v.  Ctiri'O 
",„f('niiiilii_  (if  El'i'iii,  'il  C.  P.  .32.">  ;  Enrhi 
lUnMii  iif  Toiriix'iid,  I li,  .S30.     See,  also, 


ihr  Mniitrijmliti)  of  SariiUi,  12  Q. 


tli.it  tile  notice  of  a  l)y-law  for  the  graut- 
rijiilliya  miinicijiality  to  a  railway  com- 
iiultl  be  iiubli.she(l  in  .accordance  with 
pnivisimis  of  the  Muuiciiial  .-^cts.  Hulil, 
thiit  tile  objection  to  a  by  law  that  it  w.is 
ieik'il  wiit'ii  .submitteil  to  the  electors,  was 
lile  Jiiik-iiii  V.  Ciir^ioratioii  o/Voiiiifi/  of 
•21  C.  P.  3-2.'>. 


(c)  Ti-niiK  anil  (.'oiiilltiniis  of  Aii!. 

Be  Wciodstock  and  I^ike  Krie  Itailway  and 

teirCn.,  giive  a  bon<l  to  the  town  council 

(CrtKlstock.  reciting   th.it  the   council   had 

.1  to  lend  them  f2r>,000  to  assist  in  con- 

itaig  their  r.iilway,  and  conditional  that  the 

Miivshmtld  not  exjiend  the  loan,  nor  begin 

Cstnict  their  ro,a<l,    until  the  whole  sum 

iar\'  to  complete   it  from   Woodstock   to 

[Ikivir,  should  be  obtaineil  ; — Held,   that 

(«as  niitliing  in  the   19  '^'ict.    c.  74,  (the 

M13  of  which  are  set  out  in  the  case)  to 

iiltfendants  from  liability  for  a  previous 

^li  iif  this  condition.        Toint    Coiiiicil   of 

4-\\    Wooilntock  Hint  Lake  Erk  li.  Co., 

IB.  140, 

Itoinii'hip  corporation  passed  a  by-law,  that 
e«ve  should  m.ake  out  debentures  not  ex- 
jJ,iOOO,  which  should  be  sealed  by  the 
ntf  seal,  and  signed  by  him  and  the  treivs- 
1  that,  provided  the  grading  of  defen- 
I'nilvray  should  be  completed  to  a  certain 
Iky  a  (lay  mentioned,  the  reeve  should  sub- 
Ifior  shares  in  defendants'  company  to  the 
it('f*JOOO,  on  behalf  of  the  corporation,  .and 
debentures  to  the  company  in  ))ay- 
Itherefor.  By  3()  Vict.  c.  98,  O.,  the  by-law 
mlinnod.  (hi  application  for  a  mand.anius 
|iiwve  to  make  such  subscription  and  de- 
-Helil,  unnecessary  to  shew  an  agree- 
ik  tlie  municipality  to  take  the  stock,  or  a 
I  !til)scription,  or  to  make  the  treasurer 
( wrporation  parties  to  the  ap])lication : 
I  the  affidavits  set  out  below  the  manda- 
Ins  granted  with  costs.  In  re  Canada 
.  Vn.  V.  Brown,  35  Q,  B.  390. 

I  ail  apiilieation  for  a  inanthauius  to  a 
orjioration  to  make   and  deliver  to 
I  certain  debentures  for  $25,000  author- 
It  two  hy -laws  of  the  corporation  granting 
\  X  railway  company,  it  was  argued  that 
m  had  lost  all  claim  to  $18,000,  if  not 
l»liole  of  the  bonus,  by  non -commence- 
Idtkir  roiid.    On  the  other  hand,  the 
y  contended  that  by  certain  agreements 
Kcorporation,  and  by  several  statutes  ex- 
_  'etime  for  commencement,  their  right 
pWntures  was  preserved  : — Held,  that 


such  right,  depending  upon  matters  of  contract,  ■ 
should  not  be  determined  uimii  sudi  an  applica- 
tion, but  by  suit  in  tlie  ordinary  w.-iy  ;  and  the 
aiiplication  was  discharged  witli  costs.  /iV  l.on- 
lion,  Huron,  and  lirnri'  li.  Co.  and  tin'  Toirni'ltijt 
oj  Eaut  Wairanoxhet  a/.,  .10  Q.  B.  9.S. 

A   county   by-law   was   passed    on   the    12th 
Decemlier,  1873,  to  aid  a  railway  company  by  a 
bonus  of  ?>80,0()r,  and  to  issue  debentures  there- 
for, under  'he  cl-iuses  of  the  Municipal  Act  of 
1873  then  in  force.     The  by-law  rciiuired  that 
the  debentures  should   not  be  delivered  to  the 
trustees  a]i])ointed  to  receive  them  until  the  com- 
pany should  have  agreed  that  tlie  amount  thereof 
should  be  wludly  expended  upon  the  construction 
of  the  line  within  the  county  :  that  seventy-tivo 
per  cent,  of  the  ainount  should  be  aiivaneed  as 
the  work  progressed  on  the  engineer's  certificate, 
and  the  balance  on  completion  of  the  roail ;  and 
that   the    portions   of    the    railway    within    the 
c<miity  should  be  commenced  within  one  and 
finished  within  three  years  from  the  passing  of 
the  by-law.     On  ajiidicatiou  for  a  mandamus  to 
the  county  to  deliver  tliesc  debentures   to  the 
trustees,  it  .appeared  th.at  (ui  tlie  24th  <.f  Novem- 
ber, 1874,  the  company,  by  .agreeineiit    vith  the 
county,  after  reciting  the  by-law,  covenaiited  to 
commence    that   part  of    the  ro.ad   within  the 
county  in  one  ami  complete  it  in  three  ye.ars 
from  the  passing  of  the  l)y-law  ;  and  that  they 
W(mld  only  ivsk  for  tlie  proceeds  of  the  deben- 
tures, as  to  seventy-tive  jier  cent,  thereof  "to 
pay  for  work  done  and  exiicnscs  incurred  during 
the  progress  of  saiil  work  within  the  county,  and 
as  to  twenty-live  per  cent,  thereof  to  pay  for 
work  done  and  expenses  incurred  on  finally  com- 
])leting  said  railway  within  the  county ;  and  that 
the  wlude  procee<l8  of  the  debentures  should  be 
expended  in  the  construction  of  the  said  railway 
within  the  county,  and  not  otherwise  <  r  else- 
where."     This  agreement   was  handed   to   the 
warden  on  the  7tli  of  December,  1874,  (within 
five  days  of  the  time  limited  by  the  by-law  for 
commencing  the  w(U'k),  but  was  not  executed  by 
the  county,  and  on  the  same  day  the  debentures 
were  demanded.      The   company   had   in   that 
month  iiia<le  some  jiurchases  of  rights  of  way. 
(hi  the  4th  of  December  they  entered  into  a  con- 
tract with  one  C  for  the  construction  of  fcmrteen 
miles  of  the  road  within  the  county,  to  be  begun 
within  Hve  days  and  completed  by  1st  of  Septem- 
ber, 1875,  but  it  contained  a  clause  enabling  the 
company  to  suspend  the  work  at  any  time  with- 
out being  liable  for  damages.     (,'.  began  work  on 
the  lOtli  of  December,  and  continued  till   the 
15th  of  February,   1875,  for  which  he  received 
about  §800.     He  was  told  that  he  must  begin  by 
the  12th  of  December  in  order  to  enable  the 
company  to  ijet  the  debentures.     The  company 
had  not  fileil  their  plans  and  survey  as  directed 
by  the  llailway  Act,  C.  S.  C.  c,   (i(»,   without 
which  they  had  no  authority  to  begin  their  work, 
and  were  bound  to  no  particular  route  : — Held, 
in  the  Queen's  Bench,  that  the  company  were 
not  entitled  to  the  mandamus,  for  they  had  not 
legally  located  their  line,  and  were  bound  to  no 
route  ;  they  had  no  power  to  begin  the  work  as 
they  had  done  ;  and  from  all  the  facts,  more 
fully  stated  in  the  cose,  it  appeared  that  they 
had  not  done  so  in   good  faith.     Senible,   that 
there  was  not  a  sufficient  variance  Ijetween  the 
agreement  required  by  the  by-law  and  that  exe- 
cuted by  the  company  to  have  alone  furnished  aa 
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answer  to  the  npiilication,  tlinugli  they  were  not 
clearly  ideiitieiil.  I'er  Harrison,  C  J. — The 
whole  niatt*!r  was  one  of  contract,  and  tiie  com- 
pany, if  entitled  to  the  ilehentnres,  had  another 
remedy,  eitlier  at  law  or  in  e(iuity,  which  wonld 
be  more  convenient  and  appropriate  than  a  writ 
of  mandanuiM.  The  company  had  a  line  of  one 
hundred  miles  to  construct,  wliicli  would  cost 
Jil, 500,000.  Their  capital  stock  was  only  :?50,000, 
of  which  not  ijuite  ten  per  cent,  had  been  paid 
up  ;  and  including  the  whole  stock,  and  the 
bonuses  granted,  they  had  only  ^KiO.OOO.  Quiere, 
per  Wilson,  J.,  whether  before  ordering  the  de- 
iHintures  to  be  handed  over,  the  court  could  have 
re(juired  more  stock  to  be  called  in.  Semble, 
not  ;  but  it  was  suggested  that  the  by-law  should 
provide  for  this  ;  and  that  to  carry  such  by-laws 
a  certain  proportion  of  the  whole  number  of 
Votes  of  the  locality  should  be  reijuired.  In 
re  Slrat)'onl  nnd  J/itnui  I'.  Co.  and  flu:  Cui-pora- 
tioii  ofilie  Count,/  of  Prrt/i,  38  Q.  B.  112. 

On  appeal  from  the  above  judgment.  Draper,  C. 
J.  of  Appeal,  and  Patterson,  J.,  were  of  opinion 
that  the  mandannis  Wivs  properly  refused  ;  Bur- 
ttin,  J. ,  and  Moss,  J. ,  that  it  should  have  been 
granted.  The  court  l)eing  thus  eijually  divided, 
the  judgment  was  iittirmed,  without  costs.  Per 
Draper,  C.  J,,  and  Patterson,  J. — The  omission 
to  file  the  plans,  &c.,  was  a  fatal  objection,  for 
without  this,  under  C.  S.  C.  c.  CO,  s.  10,  the 
execution  of  the  railway  could  not  l>e  proceeded 
with.  Per  Burton,  J.,  and  Moss,  J. — The  absence 
of  an  ade(juate  legal  remedy  was  a  sufficient 
grf)und  for  granting  a  writ  of  mandamus,  not- 
withstanding the  existence  of  an  equitable 
remedy  ;  ana  since  the  Administration  of  Justice 
Act,  1873,  the  applicant  for  such  a  writ  shoulil 
succeed  on  disclosing  a  case  which  would  entitle 
lum  to  relief  in  ecputy.  Per  Moss,  J. — This 
writ  is  not  now  invested  M'ith  any  prerogative 
character  in  this  province  ;  and  it  would  be  a 
convenient  rule,  upon  applications  for  it,  to  act 
upon  princijiles  similar  to  those  which  govern  a 
court  of  ecjuity  in  suits  for  specific  performance. 
Per  Burton  and  Moss,  JJ.,  the  financial  status 
of  the  company  could  not  proj)erly  be  considered 
as  forming  a  grounil  of  decision.  Per  Burton 
and  Moss,  J.J.,  admitting  the  construction  of 
C.  S.  C  c.  ()(!,  s.  10,  to  be  that  the  execution  of 
the  railway  could  not  be  proceeded  with  l)efore 
filing  the  plans,  and  not,  as  contended,  that  the 
section  relates  only  to  the  compulsory  power  of 
the  company  as  to  taking  lands,  &c.,  the  omis- 
sion could  not,  uniler  the  facts  of  this  case,  be 
held  a  sufficient  answer  to  the  application,     /h. 

A  railway  charter  provided  that  on  receiving 
certain  petitions  the  corporation  of  the  county, 
&c.,  shoulil  submit  to  the  electors  a  by-law  to 
aid  the  company  Ijy  a  bonus,  and  should  deliver 
to  trustees  the  debentures  for  any  such  bonus 
when  granted.  The  company,  as  an  inducement 
to  the  passing  of  such  a  l^y-law,  gave  a  bond 
conditioned  to  build  their  road  within  a  certain 
time,  and  to  repay  the  bonus  to  the  county  in 
tlie  event  of  their  ceasing  within  twenty-one 
years  to  be  an  independent  company.  Under 
the  facts  of  this  case,  set  out  in  the  report,  the 
court  refused  a  mandamus  to  compel  the  cor- 
])oration  to  hand  over  the  debentures  to  the 
trustees  appointed  to  receive  them,  there  being 
ground  for  apprehension,  owing  to  the  delay, 
that  the  bond  could  not  be  per^rmed  ;  but  the 
rule  was  discharged  without  costs,  and  without 


preju<lice  to  a  further  apiilicatinn,      /„  ,-,  ^  ^ 
iltou  iinil,  Nortli-Winlffn  li.  Co.   iiud  il,,  r,„. 
ation  of  till'  ('ounlji  of  llnltou  el  o/.,  ;t<)  (1  J ,.. 

By  33  Vict.  c.  30,    s.  7,   miiiii(ii,,liti,,^  ^^^, 
autiiorized  to  aid  the  Hamilton  aii'l  Mii^  j;  1. 
subseipiently  incorporated  with  dtfcinLint, 
way  of  bonus,  suliject  to  sucii  rtstiiitiui,,  ,J 
conditions  as  might   be  nuitually  a>;roc,l  n  i 
between  the  nninicipality  and  tin;  (liacturj  i 
the  railway  ;  and  by  34  Vict.  c.  41,  i,iiii„,i 
this   act,    the  county  were  aiitlicni/cil^  i,,,  ju 
petition  of  certain  townsliijis  ami  villa).'i,S(i  t3 
county,  to  grant  such  aid,  and  issue  tiiu  i|i  Ih^I 
tures  of  the  county  payable  by  .sjiceial  ruttsaj 
assessments  in  such  townships',  &c.  :    iitld  thii 
the  powers  given  by  the  first  act  tn  ajja-i;  '^  j 
tlie  conditions    on  which   such  iiiil  slim 
granted,  would  npi)ly  to  aid  grantLil  ninlir  i 
subseijuent   act.      Corporation   of  tin-  (:„iii,i,i. 
Jlahtimand  y.  Hamillon  and  yurtl,  If,,/,,. 
Co.,  27  C.  P.  228.— Hagarty,  sittiu-  in  Via•atl«^ 

The  conditions  agreed  upon  in  tliis  cost  weil 
that  the  defendants  should  grant  and  i(]ntiiiiic| 
the  Great  Western  R.  Co.,  the  (iraiul  Tnuikl 
Co.,  and  the  Canada  Southern  R,  CVi.,  ifii 
privileges  as  to  working  and  usiiig  ittiuiu'mj 
railway:  that  defendants  shouM  liavi'a,j,l 
and  Hag  station  at  or  near  to  two  iiaimil  vill 
on  their  line,  and  should  cause  w  iircicun  1 
Oraiid  Trunk  B.  Co.  to  erect  a  statina  ,itj 
near  a  named  point  of  intersection  :  -Ikld, 
these  conditions  were  all  leg.d  ami  valiil; 
that  defendants,  having  received  tlic  ileUiitoj 
for  the  bonus,  could  not  object  that  siiuh  aa 
ment  was  ultra  vires.     III. 

A  municipal  corporation  having  iwsseilal 
law  giving  a  certain  sum  in  del)unturts  livi 
of  bonus  to  a  railway  company,  the  nnii 
executed  a  bond  to  the  townsliii)  11  citin;; 
the  township  had  agree  in  give  the  bdiwn 
condition  (amongst  other  things)  tliat  sixty  ( 
tinuous  miles  of  the  road  should  ho  liiiilt  Mill 
two  years  :  that  the  debentures  sIkiuM  unI 
disposed  of  by  the  company  until  tliu  coiiti< 
had  been  let  and  the  work   ciminiuiic«l 
that  if  the  road  were  not  comniLiicud  ami  1| 
as  mentioned,  the  debentures  sliouli!  lie  ntm 
to  the  municipality  ;  and  the  cmiilitidii  1 
bond  was,  that  in  case  of  failiiiv  tliu  omid 
would,   on   demand,    pay  over  tn  the  tdwj 
the  sum  of  $50,000,  or  return  the  dehtiitt 
The  contracts  having  been  let  ami  the 
commenced  as  stipulated  : — Held,  in  vieHiJ 
whole  instrument,  that  the  company  sh"ulJ 
be  restrained  from  disposing  of  the  dcknl 
before  the  completion  of  the  work.   Mm' 
of  the.  Townsliip  if  Brock  v.  Toronto  mul  .\| 
in,/  It.  Co.,  17  Ohy.  425. 

Uiuler  31  Vict.  c.  4,  a  township  iniiiiitiij 
passed  a  by-law  granting  a  lioiiiis  to  arm 
company,  ufjon  the  express  Oduditiini  tlia| 
debentures  securing  such  sum  slioiild  he  ■ 
with  the  treasurer  of  the  Proviiiec  as  nbtj 
for  the  com\)any,  but  the  same  were  not  ( 
delivered  to  the  company,  unless  and  uii|| 
railway  should  within  two  years  he 

fjleted  and  in  running  order,  and  regiilarj 
lad  passed  over  the   road,   anil  the  coij 
had  performed  certain  other  stipulated  1 
in  all  of  which  the  company  inaile  defauj 
a  suit  by  the  municipality  seeking  to  1 
the  treasurer  from  delivering  up  the  Jel* 
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the  conipiny ." -Hi^ld,  tliat  time  wiui  of  the 
KiDocoftliii  transaction,  aiid  tliat  tliu  uoiniiany 
^^  no  initter  from  what  causu,  failuil  to 
Bplfte  tliu  work  in  tlic  manner  stiinilatcd  for, 
'■iibiutilt't  WL're  entitluil  to  receive  bacit  the 
xlntures.     Toimmhiii  of  Lntlicr  v.   Wuoil,    1!) 

I  The  county  of  Simcoe  had  under  a  hydaw, 

J  miller  .S5  Vict.  e.  (ifi,  s.  15,  issuetl  deheu- 

jidf  8300.000  to  aid  in  the  construction  of 

t  Hauiiltiiu  and  North  Western  R.  ("o. ,  (see 

latiiftilliiiihury  f.  Simcoe,  -JO  Ciiy.  211,)  Imt 

rMsmiof  tliu  negh.'ct  of  tile  company  to  com- 

^jdit  railway  within  the  time  hmitcd,  their 

ftcrhail  liuoiiaie  forfeited,  and  tlio  ijy  hvw  uu- 

ifhicli  the  ilehentures  had  been  issued   had 

jefore  hecoiiie    voiil,  whereupon  one    of  tlie 

-mliipa  which  had  joined  in  the  petition  for  the 

ijiu'ut  tliehylaw,  tiled  a  bill  against  the  rail- 

..  tfie  county  and  trustees  of  the  debentures, 

iiiiL'  to  restrain  th«  trujtees  from  selling  or 

itiiii-witli  the  debentures  and  to  have  the  same 

pjBilack  to  the  county  :— Held,  on  demurrer 

Itheoouiity,  1.  That  the  township  had  not  any 

at  to  maintain  such  a  suit  ;  and,  2.  That 

kwiriHiratidU  of  the  county   was  the   proper 

L  to  institute  proceedings.      Tlic  'J'oioiiMhi/t 

\t,>l(!ii-illhiihitri/  V.  llamUlun  and  Xui'tli  Wi'xt- 

iprojiosed  by-law  for  granting  a  bonus  of 
OOO,  WM  assented  to  by   the   ratepayers  of 
itownship  of  Eldon  ;  and  to  induce  the  ccmn- 
liittrwarils  to  ratify  the  by-law,  the  comi)any 
eiliutoahond,  that  if  certain  other  town- 
!  shouKl  deliver  to   the   company   certain 
iiturcs  expected  from  them,   the  company 
lU  give  to    lildon,   .§(),000   of    preferential 
is  ui  the  company  ;  the  company  having  a 
(k(l  statutory  authority  to  issue  preferential 
'tor  raising  money  to  prosecute  the  un- 
hking."     One  of  the   townships   failed   to 
lithe  debentures  expected  from  it,  and  the 
liny,  instead  of  giving  its  preferential  boiuls 
Elil(iu,  gave  to  the  municipality  an  ordinary 
Ifor  the  .?l),0()0  ;— Held,  that  the  company 
Ibo  authority  to  give  its  preferential  bonds  in 
[to  arry  out  its  bargain  with  the  municipal 
itil:that  the  default  of   one  of  the  other 
i  to  nive  the  debentures  expected  from 
Mtitlcil    Eldon    to    demand  preferential 
!  \vm  the  company,  even  if  the  company 
Ibl  authority  to  grant  them  ;  and  that  the 
joi  the  l)ond  which  the  company  did  give, 
0  waiver  of  the  objection,  as  an  answer  to 
bmiicipality's  demand  of  preferential  bonds. 
I Corj«<i'ii^io(i  <if  the   Tiiirnofiij)  of'  Eldon  v. 
tiuui'l  Xii)ii.mij  ]{.  Co.,  24  Chy.  3%. 


(d)  Other  Cases. 

I  a  township  municipality  advanced  a 

iif  money  to  a  railway  company  under 

mmms  of  the   consolidated    M«nicip<al 

[Fund  Act,  and  some  of  the  stockholders 

(company  were  afterwards  released  from 

iWity  by  an  act  passed  nearly  eighteen 

»»iter  the  works  on  the  roatl  were  stopped 

Bt  of  funds,  and  new  .i.'>'mpanies  were 

limiler  that  and  subscipient  acts  of  the 

'  re,  which  released  the  new  corporations 

KcoDstruction  of  the  original  line  of  road, 

knew  line  had  been  constructed,  and  it 


appeared  than  there  was  no  immediate  pros;  jt 
of  such  a  result :  -Held,  reversing  the  judgment 
of  the  court  below,  that  the  mmiiciiiality  was 
not  rele.ised  from  their  liability  to  the  crown. 
Spragge,  V.  C!.,  diss.  Xonrirh  v.  T/k  AUor- 
III  l/-Uairnil,  2  H.  &  A.  541. 

Tiie  corporation  of  the  town.diip  of  North 
Cayuga,  under  '.V.i  Vict.  c.  X\  s.  IS,  ().,  incor- 
porating "  T'he  Canada  Air  Line  Uailway  Com- 
pany," passed  a  l)y-law  reciting  the  statute,  ami 
that  the  railway  had  l)uen  located  in  North 
Cayuga,  and  provided  that  all  the  real  property 
of  the  company  in  the  township  sliould  lie  rated 
at  .§12,00  per  acre,  (the  then  average  rate)  for 
■")0  yeirs.  This  by-law  was  subsequently  re- 
|)ealed.  but  it  did  not  appear  that  ui>on  the  faith 
of  it  the  api)lieants  had  in  fact  altered  their 
position,  or  done  anything  which  they  otherwise 
would  not  have  done,  and  the  railway  was  being 
constructed  through  the  township  before  it  was 
passed  :  — Hehl,  on  an  application  to  ijuasli  tho 
repealing  by  law,  that  tho  court  under  the  cir- 
cumstances couhl  not  interfere,  hi  I'l'  Great 
WiMtirn  /{.  Co.  ami  the.  ('or/iorafimi  ol  tin'  Town,- 
Hhtp  of  Xortk  Cai/iiija,  23  C.  P.  28. 

A  Ijy-law  granting  .'SIOOO  to  an  individual,  in 
consideration  of  his  having,  at  tho  instance  of 
the  corporati(ui,  advanced  tiiat  amount  in  aid  of 
a  railway  : — Hehl,  b.a<l,  for  it  was  not  a  grant  to 
a  railway,  and  it  had  not  been  assented  to  by 
the  electors.  Quicro,  whether  without  such 
assent  the  corporaticm  couhl  grant  a  bonus  to  a 
railway  out  of  surplus  funds  in  hand.  In  re 
Hate  and  tht  Corporation  of  tht  City  of  Ottawa, 
2;{  U.  l".  32. 

The  municipality  of  B.,  ])eiiig  interested  in  the 
completion  of  a  railway,  by  a  by  law  agreed  to 
lend  the  company,  in  municipal  loan  fund  deben- 
tures, £100,00(),  for  securing  tho  repayment  of 
which  the  company  executeil  to  tho  municipality 
a  mortgage  on  all  their  property,  wliich,  by  a 
statute,  was  declared  to  be  valid  and  binding  as 
well  against  all  the  property  of  tho  company 
already  owned  by  them  as  that  which  they 
might  afterwards  acipiiri'  ;  and  which  by  a  sub- 
seijuent  agreement  made  for  the  settlement  of 
certain  suits  pending  between  the  parties,  it  was 
agreed  should  be  ailvanced  to  the  company  in 
certain  proportions  as  the  work  progressed.  In 
compliance  with  a  recjuisition  of  the  company  for 
fun(ls,  "  for  work  done,  and  material  furnished, 
and  right  of  way,  kc,  for  the  use  of  the  railway," 
the  municipal  council  directed  their  l)ankers  to 
hand  over  to  the  company  an  amount  of  the 
debentures,  which,  upon  their  lieing  liandcd  over, 
were  immediately  seized  by  the  sheriff,  under  an 
execution  at  the  suit  of  the  bankers.  Upon  a 
bill  tiled  for  the  delivery  up  of  the  debentures  : — 
Held,  that  so  far  as  the  debentures  were  rccpiired 
for  the  payment  of  the  right  of  way,  rolling  stock 
ready  to  be  delivered,  and  other  materials  not 
yet  become  the  property  of  the  foinpany,  they 
were  impressed  with  a  trust  to  applied  by 
the  company  to  the  payment  of  thwse  demands. 
BrockeiUe  v.  Sherwood,  7  Chy.  297. 

By  IG  Vict.  cc.  22  and  124,  and  18  Vict.  c.  13, 
certain  municipalities  were  authorized  to  issue 
debentures  under  by-laws  to  aid  in  the  construc- 
tion of  a  railroad.  The  contractors  for  building 
the  road  agreed  with  tho  company  to  take  part 
of  their  remuneration  in  these  debentures,  and 
the  work  having  been  commenced  certain  deben- 
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tiircH  wuiv,  iHSML'd  to  tliu  o<iiiii>any.  Tlio  oon- 
triictorH  iifUu'wiinlH  fiiiloil  ti>  carry  oil  tlu!  workM, 
anil  (licpnU^s  liaviiig  ariHcn  ln'tttuuii  tlii'iii  ninl 
tlie  uiiiii[iaiiy,  all  matturs  in  iliUoruncc  were  k-ft 
to  arbitration,  ami  an  award  inadu  in  favour  of 
tlin  coiiti'actorH  for  t'iT.ftM,  payablu  by  inxtal- 
nients.  i  >nu  instalniunt  being  in  arrcar,  tlio 
contractors  tiled  a  liill  to  have  the  dcliuiiturcs 
'Iclivercd  over  to  tlicin  in  the  |)roi)r)rtion  utijiu- 
lltcd  for  according  to  the  contract  :  -Held, 
altliougii  the  contractors  woidd  have  been  en- 
titled to  aKpecitic  lien  on  these  dcbenturcM  under 
their  original  agreement,  the  reference  and  awanl 
in  their  favour  for  a  nuniey  payment,  precludeil 
them  from  that  relief  ;  and  a  demurrer  for  want 


to  the  former,  ho  as  to  |)revent  it»  luini;  sij^^i 
under  a  ti.  fa.,  even  although  the  ^nmU  vcirt,! 
the   way    from    Kngland    to  thi'ii'  lim:  of  rca,! 
Iiii[l'iil(i  iind  l.itki    iTiifiin    It.  Ci).  V, 
1 '.■■>.%. 


( 'w/w^, ))  ^' 


of  e(juity  was  allowed.     Si/kin  v.  Brorkvilli-  iiiul 
Oltaira  1{.  Co.,  »  (.'hy.y. 

See  Jfi/<ii>ix  ft  ((/.  V.  C'or/)orntloii  i>f  tin'  Tnirn 
nf  Whltltil, ''!{)  Q.  H.  '29(5,  J).  IWlf) ;  MUiir  v.  ICnv 
iind  Huron  li.   Co.,  •2(>  ('.  I'.  ')«(!,  )>•  :'--7. 


XXIII.  MiscKLi.ANEor.s  Casks. 

Qua're,  jier  Wilson,  J .,  as  to  the  power  of  a 
niuniciiial  council  to  close  up  highways  juiil  grant 
them  to  a  railway  ccmipany  without  notice,  (hi 
an  ai)i)lication  to  (juasli  a  bydaw  to  that  effect, 
the  company  should  be  made  a  party  to  the  rule. 
AV  AtrKiiiiioii  mill  tlic  Ciiri>or<ition  oj' the  I'Utin/e 
of  Cakihniit,  .33  (J.  B.  502. 

Order  made  to  send  a  case  for  trial  by  a  judge 
without  a  jury  under  3()  Vict.  c.  8,  s.  18,  in  an 
action  against  a  railway  c  inipany  for  negligence 
in  killing  horses  by  a  train  at  a  roiul  crossing. 
MrOuniiiii/iiit  V.  llrnutl  Trunk  li.  Co.,  (i  I'.  R. 
209.— C."L.  Chamb.— Dalton,  C.  C.  .i-  P. 

The  attorney -general  is  tlie  proper  person  to 
tile  an  informati<ui  in  respect  of  a  nuisance  cause<l 
by  interference  with  a  railw.ay.  Alforiny-Oi'neritl 
V.  N'Miiara  FaU-^  Interntitiunal  Jiriilije  Co.,  20 
C'hy.  34. 


XXIV.  SPF.ci.iL  Arrs  Relating  to  Particular 
Railwav.s. 

[The  cojieg  under  thin  head  are  onbj  those  which 
neem  to  relate  exrJuxiveli/  to  the  partienliir  com- 
pany. Other  cntei*  reijardimj  the  name  comimnien 
will  be  found  under  the  ijenerid  headn.] 

1.  Brockoille  and  Ottawa  Itailway  t'omjiany. 

See  7V(e  Corporation  of  Lanark  and.  Renfrew 
I'l  al.  V.  Cameron,  9  C.  P.  109,  p.  3228. 


1^5  '; 


2.  Buffalo,  Brantford,  and  Ooderich  Railway 
Company. 

This  railway  company  is  to  be  treated  as  acting 
under  16  Vict.  c.  46,  and  not  under  the  joint- 
stock  road  acts — at  all  events  as  regards  share- 
holders taking  their  stock  since  the  16  Vict,  was 
passed.  Bufl'akt,  Brantford  and  Ooderich  R.  Co. 
V.  Parke,  12  Q.  B.  607. 


3.  Buffalo  and  Lake  Huron  Railway  Company. 

Held,  that  the  taking  possession  by  the  Buf- 
falo ami  Lake  Huron  R.  Co.,  under  19  Vict.  c. 
21,  of  the  property  previously  owned  by  the  B. 
B.  and  G.  R.  (Jo.  operated  to  transfer  the  same 


I      On   the    18th   of    March,    18.W,  tlio  Hiilfai„ 
j  Brantford  and  (ioderich   1{.  Co.   ninrtifa;;,.,!  tj,! 
I  goods  ill  (iiicstiou,   a   (luantity   of  lailwiij  itmi 
Uars,  kc,,   to   iier  .Majesty,    to  simmic  tH.'iiHKi' 
j  and  oil  the  ITtli  of  Aiuil,  US.m,  thi  y  ixii  iitcU  I 
Hcconil  mortgage  of  them  to  other  piirtics.  Tlifw ' 
mortgages  were  duly  tiled.     ( )n  tljc  '.'(Itli  of  Ktli.| 
ruary,  I8,"i(!,  an  execution  wis  issiinl  at  tlio  suit  j 
'  ot   her  Majesty  for  the  sanie  ch  bt,  i,m  wlii'htliel 
property  was  seized,  and  afterwaids  (itlii.|.  ck.! 
I  eutions    came.      The    sheriti'   put   ililVinl uit,  il 
Division  Court  bailitl',  in  possesuldii  on  tlii' '.'ilthl 
'of  Aiu-il,    18.")(1,  to  hold,  tir.ut,  nil  acidiiiit  n|  tlijj 
slieritf,  and  next  on  ac<iiiiiit   of  swuial  ixim.! 
tions    which  defendant    had   in   liis  li.iiuls  tr.iDil 
Division  Courts.    On  the  I  Itli  of  I'Vljiuarv.  K'lHl 
the  B. ,  B.  and  <f.  11.  Co.  sold  out  id  tin.' li  an  I 
H.    H.  Co.  (the  plaintitl's),  which  was  ((luiirn.e 
by  the  19  Vict.  c.  21  ;  and  that  company  hni 
I  arranged  the  executions,  the  sheriti  aftinv.inli 
'  delivered   possession   to  their   a;,'iiit  nf  x\\^. 
I  perty  at   Brantford,  in  the  name  nf  tin.'  wholj] 
Ocfciidant   however  claimed  to  liciM,   iKJtwitii 
standing,  under  the   Division  ('miit  ixiciitiniu 
These  executions  were  all  sul)si,i|ii(iit  tu  tin  ; 
made  on   t!ie    lltli  of  February,  Isji;.  ainl  Iik 
expired  before   the   sheritF  gave  up  jiiis.it.sj|„| 
Tlie  plaintitl's  having  replevied,  « tie  julij  ti,|| 
tie  I    to    recover,      liiiffulu   mul    I, id;  //,„■„, 
Co.  V.  Brookiliitiikx,  16  ().  B.  .'{liT. 

Replevin  for  railway  iron.     It  appuarnl  tlJ 
the  iron  had  been  imported  from  I'.iiglauil  livtH 
Butl'alo,  Brantford  and  Ooderich  II.  (n.,  amlwii 
shipped  from  Kingston  to  Port  Coll hu-ih;,  suKjd 
to   ocean   freight   and  the    freight  hy  scji 
from  Kingston.     On  arriving  atrnrtColl 
no  one  being  ready  to  pay,  the  imii  was  kft| 
the  master  in  defendant's  charge,  tn  Iim| 
ject  to  tlie  freight,  and  was  piled  on  a  [litrtJ 
ground  belonging  to  governiiieiit,   wlioiv  .it 
iron  owned  by  the  company  was  alsci  lying. 
separate  from  this.     Afterwards  tiiu  BiiH'.ilo 
Lake  Huron  R,  Co.,  the  plaintitl's,  iNHiglit  i 
the  old  company  under  the   IK  Vict, 
arranged  certain  writs  of  ti.  fa.  uiiiler  vliidi| 
aherifi'  had  seized  this  and  the  other  iruji ; 
they  thereupon  demanded  the  inm  in  (|iii3ll 
from  defendant,  who  refused  lo  give  it  ii]i.  ^■\a 
ing  the  ocean  freight,  whioh  had  in  hd  I 
paid,  jvnd  the  freight  from   Kingston,  a;;  wt' 
demurrage,  and  some  other  charges  not  nmJ 
able.     Tlie  plaintitl's,  however,  refiistil  toT 
anything,   and  replevied  : — Held,    1.  That] 
iron  conul  not  be  considered  as  li;iviiig  Ikcii 
livered  to  the  ohl  railway  company,  Hlmnlaiii 
as  it  was,  at  Port  (Jolborne.    2.  That  the  IM 
c.  21,  did  not  take  away  the  right  of  litii; 
could  anything  done  by  the  sliei  itl'  have  j 
e fleet ;  3.  That  defendant  having  a  thirif 
to  detain  for  the  freight  from  Kiiig.st(m, 
no  tender  had  Ijeeii  made,  his  right  was  iiotl 
judiced   by  having  demanded  more  th:uif 
due.  Buffalo  and  Lake  Huron  H.  Vu.  v.  (jiA 
16  Q.  B.  283. 
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[It  |ipiiiiii'i|,  .il.so,  th.i 
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eftet  of  fences  (in    tl: 
mml  that  the  0.  T.  . 
iinil  were  managin 
»y;-Hi']i!,  that  on  th 
illi"iittlie;j)  \-ict.  c. 
wiralile,  and  entitled 
evideiioe  for  tlio  ji 
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fdiUlso,  that  the  (J.  'J 
«<'ii  of  and  working 
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The  Grand  Trunk  and  the  ButTalo  .iniii 
Huron  R.  Cos.  entered  into  an  agreemci^ 
which  the  net  receipts  of  the  two  uuderta 


Boaeilasto  theob]i>,(,t 
''/•"«'/  Trunk  R.  Co.,  i 

Rne  Hiiffiilo  and  Uke 

p  "1""'  ceitaiii  bonds 

|ieiva  into  an  agreement 
'"•  eoiifirna'd  ],y  .j,j 

I  the  latter  comi'ian  v 
►H'"'  their  railway  '( 
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Meil  in-ciportions.     (),„ 
,*'  l'^"\'''r''  ti'-'it  as  bet 
|l".  m>\  the  holders  of 
'««'  "11   such  securitit 
i  "II  the  proportion  of 
"'^•""il'iiny,  ami  solo, 
July  paid  to  tlie   co: 
Pefs  should  exercise  air 
If  »«.iiiist  the  propert 
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fee  powers  and  rights! 
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,„.  t(i !«; '"^''''-''^   betwL'ijii   tlifiii   ill  «[n'(.'ilioil 

luirtii'iin.  tin:  (i.  T.  Ii.  Co.  t"  liavc  thu  iiiitioii, 

- '  l„  jix  \  tuiw,  "f  imivhasiiig  tlii.' mImi'u  ciiiiitiil 

J  the  otlit'i'  ""  L'crtiviii  t.  riii.s,  ami  tliu  coiitrnl 

ml  wnikinK  "'  t'":  '*■  *   ''•  "■  !>■  ^'"-   "'hIit- 

ukiuv't"'"'  I'l'i^'L'tl  i"  the  luiiiilrt  of  tlio  <;.  'I'.  H. 

fit   uiHli^f  I'  joint  i'iiiiiiiiittt,'i!  lit'  twi)  iiiiiiiiiu'cM 

(fiimeiw;'' '"'•"''' •  ""*  i^K''t:''iiifiit  to  Mulisist  fcir 

hfditviMii;  yiMix,  <luiiiif,' which  tlii)   Ii.  &  L.  11. 

c  I'll"  iiiil  its  .iiiliurtuiiiun'cs  wort;  to  1)0  in'|it  in 

L,rl.yth.<i./r.  IM'...     Tii.-J1>&:M)  Viut 

.  ly,  (11111111111:11   thiH  ivyreuiiifiit,   und  (.'imctuil 

liat'tht' I i.  ''■  '{•  '"'■  '"  working  tliu  other  niil- 

i«v  sliiiiilil  have  iill  the  jiowers  eoiitVrreil  on 

llhcii,  4  !-•  H.  1!.  <'o.,  liy  stiitnte  or  otherwise. 

It  iiniviik'il.  also,  that  the  aet  slinuhl  not  eoiiie 

itiiiiiicntiiiii  until  aeeeiited  liy  the  shureholilers 

till' t«ii  c'liniianies,  ami  such  ueeeiitanee   eer- 

icil  in  the  iiiaiiner  diioeted,  of  wtiieh  ueeeii- 

lui'  ami  ocrtifying   a  notice    in   the   t'anada 

[iiftttc  ulitiiil'l  l"-'  e'onchiMive  jiroof.      By  u  pri- 

ite  ,ut  i>f  the   Uoniinioii,   nfterwanla   passed, 

Vict.  I'.  I'.l,  it  was  recited  that  this  iiyreeinent 

i  lueii  ihily  accepted.      In  an  action  against 

leR  it  h.  H"  H.  ('o.  ,  for  an  accident  eanseil  l>y 

iftct  of  fences  on    tlieir   line    in   18(i7,  it  was 

iveil  that  the  (!.  T.  11.  I'o.  were  snpiHised  to 

J,  ami  were  managing  and  rnnning  that  rail- 

,v;-Hflil,  that  on  these  facts — either  with  or 

ihiiutthu.SI  Vict.  e.  10,  which,  however,  was 

(eiv.ilile,  mid  entitled   to  some  weij^ht     there 

I  evidciR'o  for  the  jury  from   which  an  ac- 

jlMiw  iif  the  agreement  might  he  presumed. 

[elil.aljo,  that  the  <).  T.  H.  Co.,  being  in  poa- 

iiiHi  lit  anil  working  the  railway  under  the 

uiciit,  were  iMiund  to  fence  ;  and  that  the 

itiiilaiits  were  not  liable.      I'fiii  Xiittir  v.  The 

ifih  mill  Liiki:  Jfiirijii  1{.  Co.,  Tt   (l  B.  r)81. 

IovikI  as  to  the  obligation  to  fence.     Jlohiu'i* 

Ciiiinl  Trunk  Ii.  Co.,  27  Q.  B.  oi)."). 

Blhe  Buftalo  ami  Lake  Huron  1{.  Co.,  btiing 

:  uiiiiii  certain  bonds  secured  by  mortgage, 

|im1  iiitciiui  agreement  with  the  (irand  Trunk 

ciiitinucd  by  2!)  &  30  Vict.  c.  92,  by 

f.h  the  latter  company  was  to  undertake  the 

tking  of  their  railway,  the  net  receipts  of  the 

B  ciriiiiiaiiies  to  be  (iivided  between  them  in 

ciiieil  [iriijiiirtions.     One  clause  of  this  agree- 

Lit  [iriiviiled  that  as  between  the  B.  &  L.  H. 

|Co,  aiiil  the  holders  of  these  securities,  the 

»st  111!   such  securities   should   be   a   lirst 

(ill  the  proportion  of  net  receipts  payable 

ut  cimiiiaiiy,  and  so  long  as  such  proportion 

July  paid  to  the   company   none   of   the 

bm  sliiiulil  exercise  any  of  tlieir  powers  or 

mi  against  the  property  or  efifects   of  the 

any,  except  their  proportion  of  net  rjoeipts, 

Ithvse  powers  and  rights  should  be  suspended. 

luutiier  clause  the  agreement  was  declared 

(siiliject  aiul  without  prejudice  to  the  secu- 

I.  rights,  and  interest  of  the  bond  creditors 

jciinipaiiy  ;— Held,  assuming  that  tlic  right 

touthe  Ixinds  was  includeil  in  the  powers 

I  rights  mentioned,   that  the  effect  of  the 

lent  was  not  to  suspend  ^uch  right  so  as 

!  pleadable  in  bar  to  an  action,  tliough  it 

ave  a  right  of  action  for  the  damages  sus- 

bv  suing  in  breach  of  it,  or  afford  ground 

liity  to  restrain  the  plaintiffs  from  enforcing 

Uklgmeut.    Held,  also,  that  the  effect  of  it) 

[21,  was  to  make  defendants  liable  upon 

Oils  given  by  the  Buffalo,  Brantford,  and 

rich  R.  Co.  as  if  originally  given  by  defeu- 


daiits.  (^nirro,  as  to  the  nieaningof  the  proviso 
to  sec.  1  of  2!(  it  HI)  \'ict.  c.  !I2,  conlirming  the 
agreement.  CuriiuriiHiiii  n/lhr  'I'liirii  ni'  /Ir'iiill'onI 
V.  Hiiffiil,)  ini'l  l.'ikr  //iin'iii  A'.  Co.,  2!l  Q.  B.'(l()7. 

The  l!l  \'ict.  c.  21,  incorporating  the  Buffalo 
and  Lake  lliiron  K.Co.,  with  power  to  purchase 
the  railway  therein  inentioncil,  did  not  deprive 
unpaid  owners  of  any  lien  they  had  for  the  price 
of  land  theretofore  sold  to  the  old  ciimpany. 
I'nlifmm  v.  liiifi'alo  ami  J.iih  J  In  run  It.  Co.,  17 
Chy.  521. 

The  old  company  was  held  to  be  a  necessary 
party  to  a  suit  liy  a  land-owner  to  enfnrcc  a  lien 
tor  purchase  money  in  respect  of  land  sold  to 
the  old  company  before  the  transfer  of  the  rail- 


way  to  the  new  company  ;  it  not  ati]iearing  but 

that  the  old  coin]iany  wa    '■'        '  "        

tion  to  be  litigated.     ///. 


See   //(   )•('   Wiihlir  (iinl  tlii'  Jliiil'ii/ii  mnl  Lnki 
/I II rim  It.  Co.,  20  Q.  B.  G38,  p.  3123. 


4.  Cohourij  iinil  Pcterhorowjli  Jidilirni/  Cowpany. 

A  statute  gave  the  bondholders  of  the  Cobonrg 
and  I'eterborongh  It.  Co.  an  option  to  convert 
their  bonds  into  stock,  and  enacted  that  this 
"converted  bonded  stock,"  and  any  new  suli- 
scribed  stock,  should  be  preferential  to  the  ordi- 
nary stock,  and  lie  entitled  to  dividends  of  eight 
per  cent.  i»er  annum  in  priority  to  any  dividend 
to  the  ordinary  shareholders.  By  a  subseipicnt 
act  the  company  was  authorized  t<i  unite  with 
another  company,  and  it  was  declared,  that  thu 
two  companies,  and  those  who  should  become 
shareholilers  in  the  new  company  under  the  acts 
relating  to  the  C.  and  P.  Ii.  Co.  and  under  the 
deed  of  union,  should  constitute  the  new  com- 
pany ; — Helil,  that  the  union  did  not  extinguish 
the  right  of  the  bondholders  to  elect.  ( 'iii/li'ij  v. 
Ci)l)iinrij,  Peli'riiorowjh,  (Did  Marmora  Ii.  and 
Minhiij  Co.,  14  Chy.  571. 

The  act  authorizing  the  union  of  two  incor- 
porated companies  declared,  that  any  deed  the 
companies  executed  under  the  act,  should  be 
valid  to  "all  intents  and  purposes  in  the  sainv; 
manner  as  if  incorporated  in  the  act :" — Held, 
that  this  enabled  the  companies  to  barg.tin  to- 
gether in  respect  of  the  rights  which  each  had, 
and  to  make  such  aiTangements  as  their  union 
rendered  necessary  ;  but  give  them  no  legislative 
authority  over  the  rights  of  other  pei-sons.     1  b. 

A  statute  authorized  two  companies  to  unite 
into  one  cfiinpaiiy  by  either  a  complete  or  partial 
union  ;  and  either  of  joint  or  separate,  or  abso- 
lute, or  limited  liabilities  to  third  parties.  The 
companies  agreed  to  an  absolute  union,  and  made 
no  provision  for  limiting  the  liability  of  the  new 
company  in  respect  of  past  transactions  of  the  old 
companies  : — Held,  that  the  new  company  there- 
by assumed  all  the  liabilities  of  the  old  company 
to  third  persons.     Ih. 

A  railway  company  having  Inscoine  insolvent, 
an  act  was  passed  estimating  the  claims  of  credi- 
tt)r8  for  land  taken  by  the  company  at  $30,000, 
anil  the  value  of  the  whole  railway  property  at 
$100,000,  and  directing  that  $.30,000  should  be 
applied  on  debts  for  land  and  the  balance  of  the 
$100,000  divided  prorati\  among  the  other  credi- 
tors.    The  $30,000  proved  more  than  sufficient 
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to  jmy  tlic  Inntl  ilchtx  in  full,  Htxl  the  udmimny 
clailiieil   to   lio    ulititli'il   to   tlw!    li.'lliilK'U  ;  liiit 
Ili^lii,    tliiit   till!    littler  crt'ilitin'H    wri°i>    cntitlvil 
to  it.      /h  rr  Cohdiirij  unit   /'ttirhunnnih   It.  Cn,, 
IC  (;iiy.  571. 


6.  Grand  JiiHrtion  Rnilimy  Coinpi  ntj. 

Sco  Uranil  Jiiiirtiiiii    It.  Cii.    v.    IlirHjonl,    23 
Ciiy.  »»'.',  I).  :i'-'--'!l  ;  iiial  tlio  iiuxt  caao. 


0.  Qrntul  Trunk  Itnilieaij  Comjiitiitj. 

T)cclarfttion,  tlmt  heforu  tli«i  10  Vict.  c.  43, 
tho  iilaintitlW,  witii  otlicru,  iH'oiiiotiTs  of  the 
(Iraiid  .liinctioii  l{.  Co.  iin'oriiorated  tlierehy, 
hail  uaiist'il  etirtain  ]iri;liiiiiiiai'y  )ilaiiH  ami  Hiir- 
voys  (if  the  saiil  railway  to  he  |)ru|iaruil  ;  that 
tho  line  of  the  Kaiil  railway  luuiHeil  throiigli 
lilaintitl's'  territory,  ami  the  iiIaiiitiH'H  under  that 
aet  defrayed  tiieir  fair  proiiortion  of  tlw  expense 
of  sueh  jilaiis,  kv.,  which  Hum  Maid  eonijiany,  hy 
force  of  Haid  statute,  s.  "i,  became  lialileto  refund 
to  the  ]ilaiiititl'H  :  that  while  ho  liahle,  the  .said 
company  and  the  defendants  were  umlor  the  IC 
Vict.  c.  7<!,  and  a  certain  deed  of  amalL'amation 
formed  into  one  company,  and  defendants  he- 
enniu  amalj^'amated,  and  the  (irand  .lunction  1!. 
Co.  did  intersect  the  main  line,  and  said  surveys 
have  lieen  appropi'iated  hy  defendants  to  their 
own  use,  and  hy  force  of  said  acts  defendants 


!iave  became  liable  to  iiay  to  the  plaintid's  the 

)n   HO  paid 
Plea,  that  the  capital  stock  in  said  (irand  .Tunc- 


said   proportion   ho 


by  them  as  aforesaid. 


tion  li.  Co.,  was  not  taken  by  the  jiersons  in 
said  act  named,  or  any  others,  nor  wiis  any 
money  ever  paid  upon  it,  aiul  defemlants  never 
became  stocKholiUirs  in  said  company.  Kepli- 
cation,  that  defendants  should  not  be  allowed  so 
to  plead,  because,  hy  the  deed  of  amalgamation 
mentioned  in  the  declaration,  they  united  them- 
selves with  the  (iranil  Junction  H.  C!o.,  and 
recognized  it  as  an  existing  company,  and  the 
same  thereby  became  and  has  since  existed  as  a 
part  of  defemlants.  Itejoinder,  that  defendants 
should  not  be  precluded  from  their  plea,  because 
said  deed  was  only  made  by  autliority  of  the 
provisional  directore  in  the  1(5  Viet.  c.  43, 
named,  but  there  never  were  any  shareholders 
in  said  company,  nor  was  said  deed  ever  duly 
ratitieil  by  them,  ivs  required  by  the  statute  :— 
Held,  on  demurrer,  rejoinder  good,  for  1.  There 
was  no  such  estoppel  a.s  relied  on  bj'  the  plain- 
tiffs ;  and,  '1.  The  plaintiffs,  uot  having  taken 
stock  in  the  (iramt  Junction  K.  Co.,  were  not 
within  the  Kith  Vict.  e.  4,S,  s.  5,  and  therefore 
uot  entitled  to  recover.  Miiiiiripul  Council  of 
J'eterhoroiK/h  and  Victoria  v.  Grand  Trunk  It. 
Co.,  18  Q.]}.  *220. 

Held,  1.  That  under  12  Vict.  c.  2ft,  18  Vict, 
c.  174,  and  19  &  20  Vict.  c.  Ill,  the  preference 
bondholders  of  the  (irand  Trunk  It.  Co.,  are  in 
the  position  of  preferred  creditors,  having  a  lien 
on  the  road  and  all  the  works  and  property  of 
the  railway ;  2.  That  the  rights  of  the  prefer- 
ence bondholders,  thus  created,  are  not  impaired 
by  any  subseijuent  enactments,  and,  if  anything, 
continued  by  22  Vict.  c.  62  ;  3.  That  tho  bond- 
holders can  institute  a  suit  to  restrain  the  direc- 
tors from  applying  the  earnings  of  the  road  in 
any  other  way  thaii  in  the  order  appointed  by 


the  acta  ;  4.  That  the  hondholderii  Imvinj?  1 1,- 
.»ro  not  obliged   to   submit  to    payrnciit  . '  |,j,i 
dnhtii     \hicTi    the    directors    neglci  tii|  tn 
In  )■«■   Hirrick  v.  (Intnd  Tnink  It.  ( ,,    •  f  V 
240. -Chy.  ' 

See   also    Hank   of    I'/i/itr   CukhIh  y   r,    il 
Trunk  It.  Co.,  i;U'.  1'.  ."JtM.  I 


7.    T/ic  (treat    Wt-Mtfrn  Itaihcmi  ('umi,.im, 
(a)  Ohllijallon  to  Fence  and  I'lil  up  i;,iu,, 
See  HI.  5,  p.  .II.U 


(b)   Landu  and  flii-ir  I'liliaitlm,. 

See  Sonimirrlllc  v.  (IrcalM'i'itfrn  It.Ci,  \\i 
n.  ;i()4,  p.  ;ii;»H;    /»  n    Shadf    anil  il„  il,\i,  „ 
tlnrl/di    It.    Ci.,    l.S   (/.    H.  .177,   II.  ;(!•.>•.';  //J 
MajcMti/'M  Si  en  tarn  af  Statf  fur  lliv  W'nr  lt.i„ii{ 
went  V.  Great    H'lutiirn  It,  Cu.,  l.'M'hv  ,Vj't  i 
3120.  ■ 


(c)  Conitrnrlinn  of  Itnilir, 


III. 


See    CunnnrK  \.  GruU  Wittirii  II.  ('n    (,V 
108,  p.  .'?14J>. 


(d)  lliijhwaijK. 

See   Hamilton  and  Itmrk  Roinl  fn,  v.  (,'« 
iVi-stern  It.  Co.,  17  t).    li.  .MiT,   p,  :tl4!i;/ri] 
Foster  iihd  Gnat    IVis/irn   It.  ('••.,  :\'2i)  \\ 
p.  .'11.35. 


(e)   Bridiji'H  onr  Xnriijidilv  Wniirn. 

Sec  Wnnur  v.  Grial  Wi«lirn  It.  Cu.,  I'Oi 
510,.  p.  3147. 


(f)  Effect  of  Stat utorij  Pniciiiinii  im  > 
ditiono  for  Carriage  of  Gumli. 

See  VIII.  2  (c.)  p.  3198. 


(g)  Other  Caiieit. 

Held,  that  by  the  various  acts  rif'TriiiftiJ 
to,  the  erection  of  defendants'  (lra\vluilgi( 
the  Desjardins  canal  was  sanetiuiieil  .iiul  i 
nized  ;  and  that  it  must  be  as.'^iiiiicil  tn 
been  lawfully  erected,    thougli  tliu  I'lTiiiaJ 
required  by  sees.  13(i,  137,  aiul  ISSnf  tin] 
way  Act  might  not  have  been  ((iiiinln,]  \ 
DexjardinM  Canal  Co.  v.  Gn-nt  W'l^'ni,  I!.  i'« 
Q.  B.  363. 

Held,  that  the  first  count  nf  the  ileciiin 
charging  defendants  with  ni'gleet  ami  refi 
open  the  bridge  and  jierniit  vos.'iels  tncnl 
leave  the  canal,  was  defective,  in  iidt  all 
that  it  was  not  at  such  times  being  actiuillj 
by  defendants  for  the  passage  nt  tlieir  t 
and  that  the  second  count  was  good.  /''. 

The  Desjardins  Canal  Co.  having  liecnii 
for  not  keeping  in  repair  the  bridge  oveJ 
canal  where  it  crosses  the  higliwiiy,  ^w 
them  by  the  (ireat  Western  K.  Co.  :-Hclj 
they,  and  not  the  railway  company,  «ere| 


"I.  Kiiiij-tiin  Afarim 


mi 


llECEIPTS. 
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.  ,,., „„.li  liriilx*"  ill  topair.     Hnlil,  nlno,   that 

vi.li-'rnf  "f  til"'  Ht.iti'  of  tilt!  liriilf,'!'  a  few  iluyn 

'y     (I,,,  triivl  wiv«  iiiliniitHiMi',   not  a«  a  [(roof 

I , ','|j,t  (lut,  liiit  »»  foiiliriiiiiiK  till!   otliiT  wit- 

■n  will'  nwiiru  ti>  itH  Htntf  ut  the  tinii!  laiil  in 

laTiijllotmi'llt,    ftiul    IIH    HllCWilHJ    HUl^h    Htlltu    by 

IjilfPiKt!     A''.7'«'»  V.   DfHJtinVtM  Canal  Co.,  27 
\  II.  .174. 

ve/fr;/.'""  V,   ^'''d^  llVVcrw   /i*.  Co.,  21   Q.  B. 

t",  |i,  ;il."il  ;    li'KjiiKi  rj-  ffl.    TruKlirt  of  St. 

I  ,\(,ii',  (h II irli  V.  (Irntl  Wmlffii  It.  Ci>,,  14('. 

ii(''  1)   Ill'JM:  AV'V  fiiiil  Xiiiiinrii  K.  Co.  v. 

.,,"]\V,inii  It.  Co.,  -M  (.'hy.  171,  1..  :U48. 


>   Kimi'''""   ^fiii'iii''  Rii'iliroj/  Co)iii>iin>i. 


IIAPK. 

f'llIMINAI.  I. AW      SkIHi  TKIX. 


RATKS. 


1.   Ml  NK  Il'AI,    Haiks    ~.S<i-    Asmkssmknt  ani> 
TAXKft    -Ml'MCII'AI.  t'oRIMlKATIONW. 

II.    Scuool,    HaTKs      .SVc  I'llil.lc  SclluoLS. 


I.  nl. 


II.  .\liilliiiiil  Ita'iliiHnj  nf  Cnnndti. 

I  Htll. tli.it  tlic  IVii't  Hope,  T.inils(iy,!inil  Ikavcr- 
L  i;  CiiiiiKiiiy,  ii*  an  t'.stalilis)u'cl  corporation, 
ll«!iii^  rwiii^ui/L'tl  as  hucIi  by  Hi  Vict.  e.  241, 
IS  Vii't.  c.  .'!(>.     .S'»'i7/i  V.  S/iiiii'ii;  12  t'.  1". 

[Bv  111  Viet.  I".  10!',  till-  ro^'istrnr  was  entitled 
I  rii;civi'  only  tin'  mini  of  2h.  (id.  from   dofeii- 
uUfiii' rcyistcriii),'  dt'i'iln  made  to  them  in  the 
imjnvcii  iiy  the  act.     In  18(1')  the  regintry  law 
ihaiigcil,   and  deeds   were   re(|iiirctl   to  he  ' 
jsUtoI  ill   fidl,   instead  of    l>y  memorial,  an 
jort.    ill  IST.'t  and    1874  defendants   liroii^ht 
irtt'istry  (k'cds  inaile  to  them,    whieh   con- 
iieil  iiivVnaiitH  for  title  not  in  the  statutory  I 
;-Hi'l(l,  that  for  siieh  deeds  the  registrar  ' 
iiititU'il  to  charge  his  full  fees,  and  was  , 
Jtwtiictc'd  to  the  2s.  ticl.       ]V(tril  v.  M'nHinitl 
Lr„„wl,i,  ;i5Q.  B.  120. 


111.  Xiiiilirrii  flntlinii/  o/  Canada. 
^i! to  the  (il)ligati(in  to  fence— See  III.  5,  p.  1 

it..tock  -See  XVII.  4,  p.  3225.  1 

.also,  III  ri' the  nrliitralinn  hotwetn  tin'  Cor-  j 
h';'!  I't' till'  'I'liini  ot'  Ilarric  nnti  the  Xorthern  ' 
KtHl  15.  2,-),  pp.  31t)2,  .3228.  \ 


\?vti boi'i-r  ami  Lake  Huron  R.  Company. 

I  f'irf  Diinr  and  Lake  Huron    If.   Co.  v. 
pig.  B.  425,  pp.  3218.  .3220,  3221. 


[Tmiilo,  Grey,  unit  Bruce  li.  Companij.     ■\ 

lilt  rf  Gil  mo  I)   and  the  Corporation  qf  the 
>'fBm-f,  20  L".   P.  31)8,  p.  3231. 

IWjfod'  and  Lake  Huron  R.  Company. 

\1"in  Ciimiril  of  ]Vood>ttock  v.  Woodntork 
p  Erie  R.  Co.,  IG  Q.  B.  146,  p.  3233  ; 
ftt-Port  Dover  and  Lake  Huron  R.  Co., 
|f.M,l).  3120. 


KKCKil'T.S. 

I.     PltnOF   OK    P.VYMKNT,    .324(i. 
II.    liKiKII'TS    Kill    llK.Nl',  3247. 

III.  Mi.'^rKi.i.ANKiiis  Casks,  .3247. 

IV.  EsTinTKi.  nv  llKiKins  indkii  Seal— .SV(' 

KsT(ll•|■Kl.. 

^'.   Dkmasii  ok  ii\  Tknuku  ok  Money— .SV« 
Tkniiek. 

VI.  l-'ouiiiNu— .s'((  CuiMiNAi.  Law. 


1.    I'liooK   OK    I'AVMKNT. 

Where,  with  a  view  of  giving  defendant  time, 
the  phiintitf  hail,  ii]ion  the  misinformation  of  the 
deputy  sheritl',  given  a  receiiit  for  the  debt,  as 
the  only  proper  mode  of  staying  the  execution, 
and  which  reeeiiit  the  sheritl'  lia<l  stated  in  the 
return  of  the  writ  of  ti.  fa.,  t)ie  court  onlered 
an  alias  to  issue.     J/innerlei/v.  ilonid,  'Pay.  143. 

A  receipt  in  full  is  not  conclusive  evidence  of 
jMyinent,  but  is  a  mere  admission  which  is  al- 
ways susceptible  of  explanation  in  respect  to  the 
circumstances  under  w  liich  it  was  given,  and  the 
purjioses  w  hich  it  was  intended  to  answer.  Mont- 
f'orton  V.  Jiondit,  1  (,1.  IS.  3(i2  ;  Carillli  r  v.  JSroirn, 
4  g.  B.  10.-). 

".*.3r).  FergiLs,  0th  Nov.,  lS(i7.  Beecived 
from  H.  M.  the  sum  of  thirty-tive  dollars,  being 
the  .iiiiuunt  due  of  him  for  the  instalment  ending 
1st  November,  IS(i7,  of  a  bond.  11.  L.":-  Held, 
no  evidence  of  payment  on  Ist  November,  for 
that  the  construction  of  the  receipt  (and  the 
(luestion  was  one  of  construction,  not  of  jiresumii- 
tion)  was  an  jvcknowledgmeiit  of  p.aymcnt,  miuio 
on  the  day  it  bore  date,  of  a  sum  of  money  due  on 
1st  November.     Loiee  v.  Morke,  19  C  P.  123. 

The  court  house  in  which  the  plaintiff,  the 
county  attorney  ami  clerk  of  the  peace,  previously 
had  his  office,  was  burned,  .and  the  county  council 
informally  ofTercd  him  certain  rooms  in  another 
building  leased  by  them.  The  plaintiff  consider- 
ing them  insufticient,  as  in  fact  they  were,  hired 
others  nt  ^1 1  per  month  ;  and  liaving  sent  in  his 
bill  to  the  council  for  seventeen  months,  they 
passed  a  resolution  to  pay  him  .$!)3  oO,  (being 
one-half)  in  full  of  his  claim,  which  sum  he  after- 
wards received,  and  signed  the  receipt  and  check 
therefor,  wliicli  pui-ported  to  be  in  accordance 
with  the  resolutions  : — Held,  that  he  was  bound 
by  such  settlement,  and  could  not  recover  more 
in  respect  of  the  seventeen  months'  rent ;  but 
that  he  might  recover  the  full  rent  paid  by  him 
subsequent  to  the  resolution,  /,pm  v.  The  Cor- 
poration of  the  County  of  Carlton,  33  Q.  B.  409. 
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A  inortgngce  appoiutcd  the  iiiDrtgagnr  oik!  of 
his  executdi's,  iiiid  the  mortgagor  l>eeiiiiie  the 
acting  executor.  Tlie  mortgagor  afterwards  en- 
tered into  an  agreement  with  B. ,  tlie  owner  of 
other  projierty,  for  an  exchange  free  from  inciini- 
lirances,  and  tiiat  B.  sliouhl  \n\y  §'2,000  for  the 
difference  in  vahie.  Tlie  mortgagor  liad  indorsed 
on  tlie  mortgage  certain  sums  as  paid  hy  him 
thereon  after  the  mortgagees's  death,  reducing 
thereby  the  amount  appearing  to  he  due  on  the 
mortgage  to  .*1,()00,  no  part  of  which,  however, 
■was  payable.  B.  satisfied  the  $1,(100,  jiartly  in 
money  paid  to  the  mortgagor,  partly  liy  a  debt 
owing  to  B.  by  the  mortgagor,  and  partly  by 
moneys  which  lia<l  theretofore  been  lent  by  B. 
for  the  purpo.ses  of  the  mortgagee's  estate,  and 
the  mortgagor  thereupon  indorsed  on  the  mort- 
gage a  receipt  for  .'j'l,(!0O  in  full  of  the  mortgage 
money  :  the  coiiteniporaneous  jiaynient  of  money 
was  with  the  assent  of  the  other  executor.  It 
afterwards  appeared  that  the  mortgagor  was 
largely  indebted  to  the  mortgagee's  estate  at  the 
date  of  all  these  transactions  ;- Held,  that  the 
contemporaneous  payment  was  a  valid  payment 
jiro  tanto,  the  same  having  been  made  with  the 
assent  of  the  co-executor  ;  l)Ut  that  the  estate  or 
the  co-executor  was  not  bound  by  the  receipts 
indor.-sed  on  the  mortgage  ;  and  that  B.  was  not 
entitled  to  cretlit,  as  against  the  estate,  for  the 
private  debt  due  to  him  by  the  mortgagor,  nor 
lor  his  antecedent  loan,  liuvon  v.  sTiit-r,  Ki 
Chy.  485. 

II.  Receipt.s  for  Rent. 

Ejectment  for  lots  1."),  13,  and  north  half  of  12, 
in  the  2iid  con.  of  Sandwich.     iJefeiidaiit,  in  his 
notice  of  title,    besides  denying  the  claimant's 
title,  claimeil  title   in   himself  as  their  tenant. 
Tlie   idaintiH's,    under    this    notice   of   defence, 
claimed   that   ilefendant  was  thevcliy  debarred 
from  di8\iuting  their  title  as  landlord,  and  jiroved 
a  rcceijit  for  rent  in  full  to  the  31st  of  Alarcli, 
18()l.     This  action  was  coninicnced  on  the   i'2th  | 
October,  1801.     The  defendant,  in  reply,  proved  j 
that  his  tenancy  commenced  in  May,  and  that 
one  of  the  plaintitl's  in  April,  ISOl,  while  vi.sitiiig  ' 
the   farm,  exprcs.seil  his   satisfaction   as   to  its  ' 
state,  and  told  him  lie  wished  him  to  remain  on.  ' 
The  jury  having  found  for  tlie  plaintiffs,  and  that  I 
defendant  was  their  agent  on  the  premises — on  ' 
motion  for  a  new  trial  : — Held,   that  the  direct 
«  videiice  of  the  commencement  of  the  tenancy 
in  May  was  entitled  to  greater  weiglit  than  a 
receipt  dated  the  .'iOtli  of  March  for  rent  up  to 
date.     Viilhij  t-l  nl.  v.  Wnlt,  12  V.  P.  J)5. 

Defendant  asserted  that  he  was  a  yearly  ten- 
ant, while  the  ))laintiff  alleged  that  he  was  tenant 
only  from  one  year's  end  to  the  other :  -  Held, 
that  on  ilie  facts  stated  in  the  case,  the  receipts 
for  rent  set  out  afforded  no  inference  as  to  the 
nature  of  the  tenancy,  /fiiinj/itoii  v.  Thomimoii,' 
25  Q.  B.  -wT. 


III.   MlSC'ELLANEOU.S  Ca«ES, 

A  leceipt  given  and  accepted  for  the  delivery 
of  riour  is  iiot  conclusive  on  the  party  accepting 
it.     Mail-  V.  lluUoii,  4  Q.  B.  505. 

Held,  that  the  following  receipt,  "Received 
of  Bradfonl  &  Cutler  a  note  they  liehl  against  A. 
Ladd,  on  which  there  was  a  balance  due,  Septem- 


ber 1st,  1842.  of  SH00.33,  which  is  iu],^.,,,. 
them  in  Michigan  treasury  waiiants' 
balance  of  accounts  f  f  .*!,")7. 17,  wliith  u  i,  I 
p.-vid  in  current  money  it"  enouj,'li  is  culltittj 
not,  in  warrants.  (Signed),  liuinis  (I'liriJ 
could  not  be  considered  as  on  the  tain  df , J 
deuce  of  a  promise  by  1).  O'lhitii  in:rs(uialli| 
pay  these  debts.  linnljhri/  it  ,il  ,  ii'r'-l 
(^  B.  5(!2.  ■  * 

The  plaintiff  in  ejectment  iiri«luL\>il  ^,^■ 
ceipts  for  certificates  of  deposits  tn  tlif  trclil 
the  Receiver-!  ieneral,  on  a  piiivlia.sc  ni  , 
lands.     In  both  the  money  was  i-xiirisscilti 
been  received  from  the  plaintilf.     In  tluiii 
blank  was  left  for  the  nanu;  ot'  tin-  vi.iiilir 
words  "  sold  to  "  being  inserted.     In  tli,.    ' 
no  mention  was  made  of  the  ]iiii\lia«t'i  ;-  h, 
that  the  receipts  iirima  facie  iiii|i(irteil  as;i 
the  plaintiff.      Yoiiiiij  v.  Si-dliit-,  10  ().  B,  ;i7'>| 

A  vendor  took  from  the  puivliasir  a  nn.rn 
for  [lart  of  the  consideration  inoiiuy,  l,utili, 
register  the  conveyance  until  sJvoral  luu 
after  the  deed  to  the  purchaser  hail  1k.(.ii  n 
tored  ;  in  the  meantime  the  ni(irtf;n!.'(ii-  crual 
second  incumbrance  in  favour  of  Imna  liiiiii 
^agees,  which  Wijs  registered  limi,'  pildr  i, 
hrst  mortgage,  without  notice  of  tin-  vunl 
incumbrance  :- Held,  that  the  want  (.f  a  mj 
for  the  consideration  money  uikhi  tlie  i\n( 
the  purchaser  was  not  sufficient  to  ii(ist]^.iie| 
second  incumbrance.  HnUlinii  v  Duriml 
Chy.  595.  ^ 

Devisees  in  trust  for  sale  of  real  (state 
jointly  receive  or  unite  in  receipts  I'm  tlit 
chase  money,  unless  the  will  iiriividusntlu 
and  the  case  is  not  aff'ected  by  tlie  innijcrtylj 
charged  with  debts,  anil  the  power  (it  salt'  li 
to  the  executors  .eo  nomine.     Eifurt  v  Si. 
13  Chy.  55. 
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V.    MiSCELLANEOl'S  CasES,  lii'.'i. 
I.    ArPOINT.MEXT  OF. 

1.    Who  will  lie  apimiiiti-il. 
A  receiver,  though  an  ofliccr  nf  the 


Jiin  the  position  of 
le  estate  or  fund.  T 
Biineiit  the  court  wi 
ji  uuexceptiona'ole  I 
f«)Jconi]ietent,  butals 
Wn>fiJI  ttuil  Ottawu  ]{. 

though  the  appointm 
lilif  lightly  disturbed. 
Ltd  ill-feeling  betwee 
Ummeof  those  interesi 
l|lw;ii  |iri)|ii>seil  Iiy  oth 
towing  to  his  businei 
trijiialiHoil  to  disclia 
Iter,  iuiil  was  entii'ely 
vacated  the  a])poi 
(er,  and  orilered  the  c 

i/v.  Willuiii/hlii/,  17  C 


:'.  Aija'iii.</  Kiirufoi: 

it  court  will  grant  an  i 
itee  frnni  interfering 
'raud  is  charged,  an 
it  a  receiver.      I'lrm 

\v.- 

,,  ..a  creditor's  bill,  a 
Ipriitits  iif  the  testator's 
piitcd  where  the  plaint 
dill  and  clearly  jirove  th 
ma!  estate  to  pay  the 
for  the  application  of  tl 
priitits  thereof,  to  that 
i^l('hv.  137. 
ijeneral  charge  in  a  bill, 
bciitrix  and  trustee,  is  i 
testator's  property,  witl 
[(if  waste,  is  not  sufficie 
im  or  a  receiver.     /Ii. 
liiU  KM  tiled  in  184(>, 
iiiirs,  charging  them  wi 
ie  maiiaiienient  of  the  i 
were  all  tiled  within  a 
'lingWM  had  thereon 
moved  on  affidavit 
Kteivir  of  the   real  ai 
omrt  refused  tlie  applii 
Wite,  .^s  no  new  grou 
"'lavit,  Imt  granted  it  i 
Miurliiiiii  \.  DniiiKi; 
a  general  rule,  an  a.ssigi 
onilitors  will  he  taken 
WiiTaiid'cijuivaleiitto 
,   ^Hiere,  tlurefore,    so 
i/«tat»r  tiled  a  bill  again 
[|if  the  legatees,  charging 
-ff  that  the  exeeut 
;th  of  the  testator,   hi: 
l"f  the  hiinefit  of  his  c 
insiilvuiit,  the  court, 
'tiiii  and  receiver  before 
HiWiices,  granted  an  intc 
'«r.  notwithstanding  th 
Wailniinistratiou  of  the 
'flirt-  «as  the  reason  f 
Mit  of  his  estate.     7/, 


'.  In  Morfi/iii/i 
hlemption  suit  by  the 
"we  first,  it  appeared 
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in  the  position  of  trustee  to  all  interested 
Citato  or  fund.     Tliorefore  in  making  the 
itmeiit  tlio  court  will  endeavour  to  select  a 
,-<[]  uiieXL'eiiti<)nai)le  to  all  parties,  not  only 
'iBilcoiui>etunt,  but  also  acceptable.     Siiiip'ioii 
IfrnfM  and  Ottawa  li.  Co.,  1  Chy.  Chanib.  99. 

_ougli  the  appointment  of  a  receiver  shoulil 
rj^Mitly  disturbed,  still  wli(,re  there  was 
Uflalill-foeliiij;  between  the  person  appointed 
UinDieof  those  interested,  and  a  per-son  who 

been  liniiH'sed  by  other  parties  to  the  cause 
loning  to  his  business  lia))its,  likely  to  be 
Kr  (|U;ihfiod  to  discharge  tlie  duties   of  re- 

w,  .uil  was  entirely  unexceptionable,  the 
vwated  the   a]ipointment  made  by  the 

ter,  .111(1  onlered  the  other  to  be  appointed. 
Lv.  Wlllowilihi/,  17  Chy.  (j27. 


•',  Aijdiii'ft  Kiirularn  and  Tnixlics. 

[be  court  will  grant  an  injunction  to  restrain 

istee  fnini  interfering  witli  the  trust  estate 

efrauil  is  cliargeil,  and  by  th'»  same  order 

iiit  ,1  receiver.      Viniun  v.  Kinz'u',  2  ().  S. 

Cliv.- 

Ipiiii.1  creditor's  bill,  a  receiver  of  the  rents 

jpnitits  iif  the  testator's  real  estate  will  not 

rjiitiil  where  tlie  plaintiff  does  not  allege  in 

)illaml  clearly  i>rove  the  insufficiency  of  the 

Om!  estate  to  pay  the  ilebts,  and  does  not 

i'lr  the  aiii)lieation  of  the  realty  or  the  rents 

Ipnitits  thereof,  to  that  object.     Saiulem  v. 

>,  Kiiv.  137. 

jciieral  charge  in  a  bill,  that  the  defendant, 
Kciitrix  auil  trustee,  is  committing  waste  on 
ItfflUtor's  projierty,  without  specifying  any 
[  waste,  is  not  sullicieiit  to  sustain  an  in- 
timi  or  a  receiver.     //'. 

wa.s  tilcil  in  184(),  by  devisees  against 

toirs,  cliaigiiig  them  witii  improper  conduct 

pe  maiiai.'eiiieiit  of  the  estate  ;  anil  tlie  an- 

s were  all  tiled  within  a  year.      Xo  further 

eling  wius  had  thereon  until  1851,  when  the 

niiovcd  oil  affidavit  for  the  aiipointinent 

I  receiver  of  the   real  ami  personal  estate. 

|ci«t  refiiseil  the  application  as  to  the  per- 

iliti.',  .a.s  no  new  grounds  were  stated  in 

hvit,  Imt  granted  it  in  respect  of  the  real 

Mwliiiiii  V.  Dni/K'i;  '2  I'liy.  .'IKi. 

kaiitiieral  rule,  an  .aasigiinient  for  the  benc- 
Icmlitdrs  will  be  taken  as  a  declaration  of 
(viiKV  aiiiliMjiiivaleiit  tc  bankruptcy  in  K.ig- 
U'iiere,  tlnreforc,  some  of  tlie  lega-  >s 
JwiUtiii'  tiled  a  bill  against  his  executor  and 
i the  legatees,  eliarging  maladministration, 
'.oitii'n  that  the  executor,  snbseiiueiitly  to 
all  ,if  the  testator,  had  made  an  assign- 
iiT  tlic  bi^nelit  of  his  creditors,  and  that 
linsiiivent,  the  court,  upon  motion  for  a 
tiiJiiaihl  receiver  before  answer,  under  the 
Mtaiiees,  granted  an  interim  injunction  and 
witwithstaiiding  the  executor  denied 
ssUlmiiiistratiou  of  the  estate,  or  that  his 
was  till'  rcaaun  for  his  nnikiug  the 
Bent  of  his  estate.     Ilarr<M  v.  Wnllitt,  9 


3,  In  Mortifdiji'  Cumn. 

•  reileniptiou  suit  by  the  secoml  mortgagee 
<tlie  first,  it  appeared  tliat  the  ocjuity  of 


redemption  had  leeomc  vested  in  the  first  mort- 
gagee, and  that  h  !  had  entered  into  po.ssession, 
ancl  had  cut  ami  removed  timber  to  a  greater 
value  than  the  ii'iiount  due  on  his  mortgage  :  - 
Held,  that  the  '.ocoiid  mortgagee  might  a.sk  for  a 
receiver.     Sfcitiliojf v.  Jiroirii,  11  Cliy.  lit. 

Defendant,  in  a  foreclosure  suit,  cannot  defeat 
a  motion  for  a  receiver  by  a  general  affidavit  that 
he  has  a  good  defence  to  the  suit  ;  he  must 
specify  the  defence  distinctly  to  enable  theiilaiii- 
titt'  to  meet  it,  and  tiie  court  to  judge  of  it. 
Aikhi.^  v.  niiini,  i:?  Chy.  (>4(>. 

An  e.piitable  mortgagee  is  after  default  enti- 
tled to  a  receiver  where  the  mortgagor  is  in 
possession,  whether  the  security  is  .scanty  or  not ; 
and  he  need  not  make  a  prior  niortgagoe  who 
Ins  the  legal  estate  a  party  to  tlie  suit.     //). 


4.   Ill  Part  III' rtlilf)  Ciim'ii. 

\Vi  ere  a  managing  jiartner  was  charged,  on 
aftiilavit  of  his  co-partner,  witli  excluding  the 
latter  from  access  to  tlie  lioi  '-»  '  and  papers  of 
the  partnership,  and  witli  no;  i._ii\-enng  to  him 
accounts,  vliich  the  ](artnersliifi  articles  stipu- 
lated for,  ail  injunction  and  a  receiver  were 
granted  against  such  managing  partner,  tiioiigh 
his  affidavit  denied  the  lu-incipal  charges,  l)ut 
not  satisfactorily.  Pi-.'iitUt  v.  Jinuiiaii,  1  Cl^y. 
.371. 

Where  there  is  a  reference  to  the  master  to 
enfjuire  what  lands  are  partnership  property,  a 
motion  to  appoint  a  receiver  is  informal.  Unl'  m 
V.  Tathain,  3  L.  J.  40.— Ciiy. 

A  surviving  partner,  by  reason  of  his  liability 
to  pay  the  debts  due  by  tile  partnership,  is  enti- 
tled to  receive  all  moneys  and  collect  all  debts 
due  to,  and  dispose  of  all  tlie  efl'ects  of,  tlie  firm 
for  that  purpose  The  re])reseiitai;ives  of  the 
deceased  partner  have  a  right  to  inspect  the 
bonks  of  the  partnership,  and  to  be  informed  of 
the  proceedings  of  tlie  survivor  ;  and  any  exclu- 
sion of  them  in  these  respects  will  eiitith;  them 
t<t  an  injunction  anil  receiver.  Jiillmi  v.  lilaki'li), 
«  Chy.  57r). 

Altlunigh  a  surviving  partner  may  not  be 
chargeable  with  miy  framl  or  misconduct,  still 
when  there  is  a  difFerence  of  opinion  between 
him  and  the  representatives  of  his  deceased  part- 
iierai*  '.o  tlie  modt;  of  winding  u])  the  estate,  they 
arc  euv  tied  to  the  assistance  of  this  court  for 
that  purpose,  through  the  medium  of  a  receiver 
ai.d  sale.  Esteii,  V'.C,  diibitante.  where  the 
niit  18  I  'inecessarily  institnteil,  and  the  lU'iMiints 
and  cidlection  ot  (Uitstanding  debts  will  occupy 
some  time,  and  the  immediate  sale  of  the  estate 
would  not  be  advisable.     .V.  ('.  7  Chy.  214. 

After  the  disscdution  of  a  partnership,  one  of 
the  partners  claimed  the  greater  portion  of  the 
partnership  property  as  his  own  liy  re:s(iii  of 
certain  misconduct  ho  charged  against  the  plain- 
tiflf,  and  made  use  of  the  partnership  property  •'  i 
carrying  on  business  on  his  own  account :  -  Held, 
that  Buch  proceedings  were  wrong,  and  (Mititled 
tile  otlier  partner  to  a  receiver.  Loiijn'  v.  Stiirmi, 
13  Chy.  637. 

Two  partners  dissolved.  On  a  bill  afterwards 
filed  by  one  for  exclusion,  defendant  justified  thu 
exclusion  on  the  ground  of  a  pand  agreement, 
which  the  othc  denieil,  and  it  was  not  otlier- 
wiso   proved  :  —  ifeld,    that  the   plaintitl'  was 
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ontitleil  to  a  receiver  for  his  scctirity  until  the 
hearing.     Slfidt  v.  O'roi'tiiiit/i,  11)  Cliy.  141. 


5.   Ill  Other  ('axes. 

The  ninnicipality  of  I?.,  l>eing  anthorize<l  l)y 
statute  ti)  lun([  t4<),0<X)to  a  navigation  company 
in  the  (lfl)(;iiturea  of  tlic  municipality,  payable  in 
twenty  years,  i.ssued  (lel)entures  to  that  extent, 
of  ,.''icli  (Icbentnres  to  the  amount  of  £1(1,500 
were  deposited  l)y  the  na",  Igation  company  in  the 
bank.  Tlie  municipality  witli  the  con.sent  of 
the  navigation  companj',  redeemed  the  deben- 
tures so  (Teiiosited,  ami  tlien  instituted  proceed- 
ings again.st  tlie  coniiianj'  to  compel  payment  or 
foreclo.se  tiie  interest  of  the  company  under 
their  act  of  incorporation.  The  court  rcfuse<l 
this  relief,  b'lt  granted  a  receiver  of  the  tolls, 
&c.,  of  the  company,  which  ho  was  to  ai)ply  in 
maintaining  the  works  and  payment  <if  salaries 
of  the  servants  of  tiie  company,  and  then  in  pay- 
ment of  the  arrears  of  inten^st  paid,  and  payment 
of  interest  on  outstanding  debentu.-es.  lirant- 
funl  V.  (/rami  Rin-r  Xa rii/ntidii  ('o.,H  Chy.  246. 

An  agent  claimed  to  retain  possession  of  jiro- 
perty  to  indenniify  him  against  certain  accom- 
modation notes  given  to  his  principals  before 
their  bankruptcy,  on  which,  however,  he  had 
paid  nothing,  and  disputeil  his  liability  to  the 
holders  :  -Held,  tliat  the  assignee  in  bankruptcy 
under  tlie  English  law  w.as  entitled  to  a  ro- 
ceiver,     Kniip  v.  Jonen,  12  t'hy.  2()0. 

The  defendant  set  up  a  defence  founded  i\j;on 
a  verbal  agreemiint  proved  by  his  own  affidavit 
only,  and  inc(in.sistent  \^itll  a  written  instrument 
purjiorting  to  contain  the  agreement  between  the 
parties,  drawn  liy  the  defendant  himself,  a  prac- 
tising attorney,  and  executed  by  all  parties. 
The  verlial  agreement  was  said  to  have  been 
omitted  fi'((m  tlie  writing  tlirough  the  confidence 
existing  between  tlie  parties  : — Held,  that  the 
defend!  ouglit  not  to  prevail  on  a  motion  for  a 
receiver.     I  h. 

The  liolder  of  bonds  of  a  joint  stock  company 
(limited),  after  instituting  prcceetlings  in  the 
Court  of  Chancery  in  Englaml,  for  the  sale  of 
the  iiartiier.shij)  iiroperty,  which  was  situated  in 
( 'anada,  ami  after  tlie  apjiointment  of  a  receiver 
in  England  of  the  estate  in  England  and  t'Rnada, 
hied  a  bill  in  this  court  for  the  like  purpose,  and 
this  court  appointed  the  .igent  of  the  receiver 
receiver  liere  ;  after  which  it  appeared  that  the 
company  went  into  lifjuidation,  the  lii|uidator 
being  the  same  person  as  hi«l  been  ajipointed 
receivi-r  in  England.  The  plaintiff,  after  an 
amendment  of  his  bill  stating  tliese  proceedings, 
moved  tor  a  decree  in  the  terms  of  the  prayer  of 
his  bill  ;  but  the  court  refused  to  make  any  de- 
cree until  it  was  .shewn  what  the  position  of  mat- 
ters was  in  England,  and  the  steps  about  to  be 
taken  there,  so  as  to  avoid  any  contlict  between 
the  two  courts,  and  mould  tin;  order  here  to  give 
the  aiiproiiriate  relief,  witliout  interfering  with 
the  steps  which  were  lu'ing  taken  in  England  for 
the  same  object.  Lniitli  v.  Tlic  Wislvru  of  Can- 
ailii  Oil  LumUuml  Works  Co.,  (LimiUil,)  22  Chy. 


II.    SURKTY   OF. 

A  receiver  being  appointed  for  the  benefit  of 
all  parties  to  a  cause,  he  should,  on  moving  to 


vacate  his  recognizance,  give  notice  to  nH  ,„- 
Jiroim  V.  Pirnj,  1  ('hy.  Cliaiid).  •.',").'(.    sLy, 

■\Vhere  a  surety  of  a  receiver  dies  puKli,,,,! 
suit,  he  in.'vy  obtain  ex  parte  an  dnltr  nfil] 
it  to  the  master  to  apjirove  of  ;i  niw  i,ii,.  (3 
ma  v.  Crini-foril,  1  Chy.  < 'hiiml,.  i.>(;4  .j-j 
Kouglinet. 

The  recognizance  of  the  (•(iminitttc  of  air, 
or  of  a  receiver,  will   not  lie  (licnnil  mti-j 
security  under  the  statuti'.     AV  Wnnl,  •<  {\ 
Chaml).  188.— 'I'aylor,  Sii-ni„ry. 


IIT.    DlSCIIAlKJE  AMI  Rkmovai,  m. 

A  defendant  may  move  to  di^siilvi'  an  inii 
tiou  w'^hout  moving  at  tlie  siinu;  time  to  i 
charge  a  receiver,   previmisly  ii)i|;riinti.il.  |,f 

1  funds  to  which  tiie  in  junction  ivlateil 

I  V.  ChrlHtii;  1  Chy.  137. 

I      The  court  will  entertain  a  iiiotiuntiH 
an  order  for  a  receiver,   though  such  (irlir] 
made  upon  notice.     /Ii. 

See   Broirii   v.  I'lrri/,   1  Chy.  Cliaml,  i-j 
supra;  Siiiii""in  v.  l^rcsmll  und  iiiIikvh  j) 
Chy.  Chaiiib.  WTi,  j).  ."SiOS  ;  lirnnl  v.  Il;ft„ 
17  Chy.  627,  p.  :«4». 


DUTIKS,  RiOHTS,  ANIi   IjAiill.inKs 

1.    liiijht  to  PoKKi-XKiiiii  iif  I'riiiiirlii, 

(a)   Order  to  Ihlii.,: 

Where  it  was  proved  tli.'it  a  partner  Iikj 
chased  a  house,  and  a  large  part  nt  the  fun 
thereof,    ■with    partnership    fniiijs,    iiii|iii 
withdrawn  by  him  for  that  puriidsf ;  aim 
partner,  being  the  defendant  in  the  caiii 

withdrawn  all  the  partiurship  1 ks  ami 

from  tlie  jurisdiction,  in  lircach  nt  aninjin. 
the  court  ordered  tiie  iiinthir  and  sistiri 
defendant,  and  whom  lie  left  in  ]ins<(«ii 
deliver  uj)  to  the  receiver,  idrc-idy  a|i]«iiiitej 
house  and  all  the  furnitiin;.  as  partiior^liii 
peiiy.     J'rciit'iKu  y.  /ininnni,  I  Cliy.  4fvl 

AVliere  in  coiise(iuenc(;  of  the  niisciiiiiliid 

I  managing  partner,  a  receiver  had  l)ti'iia|i|<i 

a,  person  in  iiossessioii  of  property  ni  tlie  ]i 

ship  (the  Icgid  estate  in  which  pniiurtvi 

sucll  partner)  was  ordered  to  dtlivir  i 

si(ni  or  attorn  to  the  receiver,  tlu.nglKoiil 

son  swore  tiiat  the  cniiveyanei'  hy  wiiii 

;  legal  estate  beciine  vested,  timngli  alsJ 

,  form,  wasexecuted  liy  the  depniieiit.isas 

lonly.     .V.  C,  2  Chy.  18. 

In  a  suit  in  whieii  a  receiver  nf  pjrt 
effects  liad   been  appointed  jukI  a  aci] 
'  issued  against  tlie  defeinlaiit  for  oiiittn 
j  court  retained  a  motion  against  tliinl  | 
j  for  delivery  or  jiaynient  to  tlie  reciivirnr 
I  trators  of  a  promissory  note,  the  m 
<  the  jmrtnership,  transterred  snhsci|iitiitlj 
issuing  of  tlie  injunction  and  si'i|ui'stnti 
liefore  tiie  note  became  due  by  tlu'  iltfinl 
a  foreign  eountiy,  the  affidavit  !\»  t'l  I 
tides  of  such  transfer  being  ciiiitrailkM 
court  giving  leave  to  tile  a  bill  against  sul 
liersons.     ,S'.  ('.,  Jfc  Hinder,  •.M'liy..ffi.f 

Where,  after  the  issuing  of  an  injnmi 
sequestration  in  a  partiiershiii  suit  id 


^imt,  a  transfer  w( 

L[ijrt  "f  tln'  jutsets 
Iplijntiff  having  tiled . 
Lliilesof  the  traiisfe 
Ke  plaintiff  to  serve 

tltie  delivery  or  ji 
Irtctivcr  (ir  .seejuestra 
Ipirty  t"  whniii  the  11(1 
Irfjiirisdiftiun  ;  and 

i  njiiiii  .ind  opp().sed 

J  .if nice  of  the  siil 

ivit"  lie  niaile  on   hi 

I»fter»ar(l8  Immglit  a^ 

iKDrt  fur  the  same  jnir 

(h)  Other  ( 

Jerin,  Kefeiidaiits  i 
i,..  tli.it  under  a  dec 
Ktry  in  a  cinse  in  wh 
itiffanil  one  V.  was  t 
m  a|i|iointe(I  receivei 
em  "I  the  late  firm 
•the  jiarties  to  the  sj 
asrtcfiver,  and  I,.  ;i 
^unaml  took  ainl  dj.st 
(daration  mentioned  ai 
sai'liiartneiNhip  prop 
"iiiicuiiirrer,  had,  as  t 

CiWIJiIkII  !■/  ul.  V.    /^,-J)(l 

itill's  .diitrac^ted  witli 

in  jiartiiership  vvitli    f. 

(ntotlitni  of  ;i  oiianti 

itly  L  iihtaiiieil  a   <] 

y..  which,  after  dec) 

,irtntT8  in  getting,, lit  tl 

imt.  ml  restraining  y 

ifilihnj;  with    :■      :.nbu 

master  to  npi'.i:i|  .,  .  yc 

was  acteil  uj.^  ,i   ;.,   I^_ 

ss  the  jury  foumi,  to 

a.s  they  also  found,  it  > 

"""  "i'  !'• '»  part,  wh 

till-  time.     .Some   m,, 

ir  was   appointed    iind 

'fj'.  and  at  1..  's  iiistjuii 

the  tiiiihcr  ill  i|iiestioii 

«i  aet  was  w  roi|,r(|||_    ., 

i'«rliadpas...,.,l  tcTtlie  p 

•iwt,  ami  th.it  they  coil 
im:i  agiHimt  him  a,„i 

Mliasjuris,liction,  an 
■"■lit  the  creditor  of  „ 
ugan  mi.liie  preference  r 
» li.v  means  of  pr.icee.li 
>  piirehaNer  at  a  sJior 
l"'."nu  partner  tilLMJ  )„•„  I 
«'«viT,,„„l  the  receiver 
tic  stock-in-trade,  loav 

K;;'a'inntotakeproc 

*'l  the  receiver  was  , 

■^^^jt^  to  the   a8«i.;m 

■}"<>}'l  I'e  aiijiointeif 

ianih.  (i8.-,s;trong, 

*  '"  the  possession  of 

.-'I'lhy  a  bailiff  for  , 

'1  '■  Militl  nor  the  pure 

*'  "'f  completion  of  tli 

««m  the  receive. 'sp,, 

I'^^Medhytheo, 

''';a"'llK)thliadl>een 
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it  a  transfer  was  made  of  a  promissory 

,«rt  of  til''  assets  of  tliu  partnership,  and 

Ltiff  having  tiled  affidavits  impugning  the 

jjilesnf  the  transfer,  the  court  gave  leave 

iL  nlaiiitilf  to  serve  a  notice  of  motion  to 

Itbe  ilulivery  or  payment  of  the  note  to 

l««i\cr  iir  sciiuestrators  in  the  cause  upcm 

iMrtvfiiwliiiiii  the  note  had  l)eeu  transferred 

|5  inrisilii'tion  ;  and  such  party  having  r.p- 

Imioii.iiid  opposed  the  motion,  suhstitu- 

I  service  of  the  8ul>[i<i'na  to  answer  was 

J  til  lie  iiiaile  on  his  solicitor's  agent  in  a 

fifttrwiirds  brought  against  him,  by  leave  of 

Ljrt  for  the  same  purpose.     Ih. 

[h)  (Hhcr  C'ancn. 

(lenn.    Pefendants  made  cognizance,  and 
;lu\t  under  a  decree   of   the   Court   of 
i-(n' ii'.  a  i^'^nse  in  which  defendant  L.  was 
[ami  ine  V.  was  <lefenilant,  defendant 
aiiiKiiiited  receiver  of  the  partnership 
Lflv  III  the  late  firm  of    L.  and  V.,   who 
[ttht  iiartii'S  to  the  saitl  suit  in  Chancery, 
MRCi'iver,  and  L.  as  his  servant  and  hy 
jjianil  took  and  distrained  the  timber  in 
tclaratiiiii  iiientioned  as  and  being  a  portion 
f aiil  partnership  pro))erty,  which,"  &c. :    - 
iiiiileiinirrer,  liad,  as  shewing  lui  justifica- 
|'(,i,„(,/W/.7  ((/.  V.  Lipaii  ft  III.,  19  C.  I*.  31. 

iBtilfs  jiintracted  with  V.,  who  was  at  the 

|in  liartmrsliii)  with   L.,   for  the  sale  and 

iithcni  of  a  (luantity  of  timber.     Sul)- 

(ntlv  L   iilitaineil   a    tleeree   in    Chancery 

tV.,  wlii(.li,  after  declaring  them  to  have 

jsrtncrsin  getting  out  tlie  timber,  directing 

IsMiiit.  anil  restraining  \'.  from  removing  or 

(liiiliiig  with    :>       niber,  referred  the  ouit 

kninitiT  tiiapv  iiiit  ;i  receiver.     Before  this 

)»as  acted  \\y  'i  1/  I..,  V.  delivered  the 

■,as  the  jury  found,  to  the  i)l.aintitf':i,  by 

Ui  tiny  also  fouml,  it  was  accepted  with- 

Ijevtiiin  ii!i  li.'s  jiart,  who  in  fact  was  pres- 

I  till'  time.     .Some    months   after   this   a 

lit  was   appointed    under   the    decree   in 

,  ami  at  L.'s  instance    betook  (Hisses- 

flhi:  timlier  in  (piestion  ; — Held,  that  the 

kt's  act  was  wrongful,   as  the  [iroperty  in 

(Wrliail  p.-istfil  to  the  iilaintill's  before  his 

biitht,  and  that  they  could  therefore  maiii- 

plivm  agauist  him  and  L.  for  it.     >S.  ('.  21 

to. 

IcDUrt  lias  jurisdiction,  and  will  exercise  it, 

ftiit  the  creilitor   of   one   partner  from 

fij;  an  undue  pret'erence  over  the  creditors 

liy  means  of  proceedings  in  this  court. 

I J  |iuicliaser  at  a  sheriff's   sale   of   the 

iiiii;  (lartner  tiled  his  bill  for  an  account 

(ciivtr,  and  the  receiver  <d)tained  posses- 

ItSic  stnck-in-trade,  leave  w;is  granted  to 

\rof  a  firm  to  take  proceedings  in  insol- 

|«iil  the  receiver  was  directed  to  hand 

i  as,<ets  to  the  a»»iipiee   in  insolvency 

liiiuld  lie  appoiiiteif.     Felnn  v.  AIcGill, 

Tiaml).  (is.— Strong, 

Ills  ill  the  possession  of  a  receiver  were 
Uild  liy  a  bailiff  for  municii)al  taxes. 
Ithe  hailjl!  nor  the  purchaser  was  awnre 
V  the  cmnpletion  of  the  stde  that  the 
[VMiiitlie  receivei's  possession,  or  was 
iIiiIh;  atl'eeted  by  the  order  appointing 
pr ;  and  hoth  had  been  informed  to  the 


contrary  in  good  faith  by  the  party  in  charge. 
The  court  refused  to  holil  the  sale  void,  (lihuon 
v.  Lovell,  I'J  Chy.  197. 


^'^*ol 


2.  SuilM  mill  Procfrdin;/!!  By  aiul  AijubiM. 

Jii/.] — Held,  thatif  a  receiver  has  been  appoint- 
ed by  the  ('ourt  of  Chancery  to  whom  the  tenant 
has  attorned,  or  if  the  interest  of  the  original  land- 
lord has  been  sold  to  another,  in  either  ease  the 
original  lainllord  is  not  the  pmiier  peiwin  to  take 
proceeilings  to  turn  the  overholding  tenant  out 
of  possession,  but  the  receiver  or  vendee.  ///  ,e, 
Bulifock  uml  ]ii-iji>kx,  9  L.  J.  185. — C.  L.  Chamb. 
— Wilson. 

Where  a  receiver  ap()ointe(l  to  manage  aii 
estate  finds  it  necessary  to  sue  for  debts  duo 
to  it,  an  aiiplieatioii  for  permission  to  do  so  must 
be  made,  supported  by  affidavits  shewing  the 
expediency  of  instituting  such  iiroceedings. 
TliimitM  V.  Torrun-f,  I  Chy.  Chandj.  9. — 
Spragge. 

An  order  had  been  nnide  giving  a  receiver 
liberty  to  distrain  for  arrears  of  rent.  I'pon  the 
application  of  a  tenant  distrained  upon  for  dis- 
charge of  this  order,  it  apjie.ired  that  the  tenancy 
had  determined  more  than  six  months  f)efore  the 
order  to  distrain  v  as  made,  so  that  distress 
could  not  be  made  under  8  Anne  c.  14,  sees,  (i 
and  7.     The  order  to  distrain  was  therefore  dis- 

j  charged,      hij/ini  v.  /iri/i/in,  liV.  I!.  127-  -Chy. 

{  Chamb. — Holmestcd,  ]'<■/(  in ,    lllake. 

:  No  notice  need  be  given  to  a  tenant  of  an 
!  ap])lieation  for  an  onler  giving  a  receiver  leave 
i  to  distrain.     Ih. 

Where  an  incorporated  company,  after  they 
had  commenced  an  action  at  law,  became 
bankrupt,  and  a  receiver  was  appointed  by 
the  Court  of  Chancery,  in  a  suit  in  that  court, 
and  authorized  to  jiroceed  in  the  action  at  law  ;^ 
Held,  that  neither  the  com](any  nor  the  receiver 

I  shouhl  be  ordered  to  give  security  tor  costs.  Pro- 
rhifiiti  Inn.  Co.  v.  (inodir/tiiiii,  14  L.  .1.  N.  S.  121. 

I  -  C.  L.  Chamb.— Dalton,  C.  C.  .i  J'. 

j  Aiidiiist.]  Tha  receiver  in  a  cause  distrained 
for  rent.     On  the  following  daj'  iKitice  was  given 

i  by  a  prior   incumbrancer   that   he  claimed  tliu 

I  rent,  and  three  days  afterw.-irds  tlio  bailitf  was 
withdrawn.     The  tenant  whose  goods  ha<l  been 

I  distrained,  thereupon  instituted  ])roc(!edings  in 
an  action  of  trcsjiass  against  the  receiver.  The 
court,  under  the  circumstance.'",  restrained  the 
action.     Siiiiiixoii  v.  llutchlioii,  7  Chy.  308. 

A  widow  entitled  to  dovvor  commenced  an 
action  therefor  sgainst  a  tenant  to  w  hoiii,  with- 
out express  authority,  the  property  hail  been 
leased  by  a  receiver  in  a  suit  in  this  court  : 
-Held,  that  she  was  not  at  liberty  to  jiro- 
ceed in  such  action  without  the  leave  of  the 
court,     VolciiDiii  v.  (iliutril/r,  IS  Chy.  42. 


3.   Lialiilitifti, 

^Vllere  an  ortler  is  mtule  upon  a  receiver  for 
payment  of  money,  the  court  on  default  will 
commit  for  a  contempt  of  such  order,  without 
reijuiring  a.iy  further  order  lo  be  served.  j)/c- 
Jiilo.s/,  V.  mivtt,  2  Chy.  390. 
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RECOGNIZANCE. 


AVliurc  a  receiver  liml  matle  an  iiis'estment  iin- 
aiithiii'i/utl  by  tlio  court,  hy  which  a  profit  hail 
been  ni.ide,  the  anumnt  realized  was  directed  to 
be  a<Med  to  tlie  iirincipal.  litililinn  v.  C'ntw- 
/on/,  2  C'hy.  {'hanil>.  !).  -  Mowat. 


;  ^f^ 


V.  !Mis(Ki.i.am:ois  Cases. 

AVhere  a  receiver  of  partnership  property  had 
been  ap|iointed,  and  certain  chattels  had  been 
seized  under  a  seiiuestration  against  tlie  defen- 
dant for  the  contempt  of  tlie  injuction,  and  the 
chattels  so  seized  were  alleged  to  be  the  property 
of  the  defendant  an<l  his  copartner,  but  it  ap- 
peared that  third  ])ersons  claimed  an  interest 
therein,  the  plaintitl'  having  moved  to  sell  this 
property,  a  reference  was  directed  on  such 
motion,  (on  wliich  tlie  claimants  had  appeared) 
to  enipiire  as  to  their  interests,  and  any  furtiier 
order  on  the  motion  w;is  reserved,  the  parties  to 
the  motion  electing  to  have  a  reference  instead 
of  issues  to  try  the  (piestions  in  dispute.  J{e 
Ununan,  '2  Chy.'274. 

Where  after  the  appointment  of  a  receiver,  or 
the  issuing  of  a  se(juestratton,  a  (piestion  arises 
on  an  interlocutory  application  with  persons  not 
parties  to  the  suit,  as  to  the  right  to  property 
churned  by  the  receiver  or  8ei|Uestrators,  the 
court  nuiy  either  dispose  of  the  matter  at  once 
iipiui  the  allii..,vits  tiled,  or.  if  the  matter  is  not 
ripe  for  iliscussion,  will  direct  such  proceedings 
to  be  had  as  'ijipear  on  the  wliole  bet.*^  fitted  for 
the  deterii. illation  of  the  (piestion  ot  right. 
Jiniiliis  V.  tin iiudii,  '1  Chy.  riS'J. 

A  testator  devised  his  real  estate  in  trust  for 
sale.  Shortlv  after  his  death  a  friendly  suit  was 
iuftitiiied  in  the  Court  of  C'hancery  in  England, 
for  the  administration  of  the  estiite,  to  which 
8  lit  the  trustee  was  a  defendant  ;  in  this  suit  an 
order  wis  :;-.;'.de  for  the  appointment  of  a  receiver 
to  coll(  et  the  ast  <:ts  in  Canada,  and  sell  the  lands 
there.  After  the  death  of  a  receiver  appointed 
under  this  order,  tlie  agents  of  the  trustee  in 
C'anad  I,  who  had  managed  the  estate  for  the 
deceaseil  receiver,  continued  to  collect  the  aseets 
and  make  sales,  with  the  knowledge  and  con- 
currence of  the  trustee  and  the  parties  in  Kng- 
land  :  Held,  tliat  such  sales  were  not  void,  and 
woulil  be  enforced  or  not,  according  as  to  this 
court  appeared,  in  view  of  tiie  circumstances,  to 
Ik)  proper  ;  and  a  decree  was  made  for  the  pur- 
chaser in  respect  of  tlie  sale  in  ipiestion.  Slick- 
my  v.  T,jlr<;  13  Chy.  1!)3. 


RECITALS. 
I.  I.v  Deeds— .S'cc  Deed. 


II.  In  Bv-LAwa 

TIONS. 


UKCEIVEU  (JENEHAL. 

The  Heeeiver-Ceneral  of  this  province  is  not 
liable  to  actions,  at  tiie  suit  of  individuals,  for 
money  placed  \i  his  hands  by  the  executive  to 
be  distributed  among  tiiein.  Jhtllcr  v.  JJitiiii, 
Tay  415. 

Held,  no  (ibjei'tioii  to  tlie  declaration  for  not 
returning  a  conviction  that  the  plaintitf  sued  for 
the  Keceiver  (ieucral,  ami  not  for  Her  Majesty, 
inasmuch  as  suing  for  a  penalty  for  the  Ueceiver- 
(ieneral,  for  the  public  uses  of  the  province,  is  in 
fact  suing  for  the  Queen.  Ik'sides,  Cj.  H.  U.  C. 
c.  1*24,  authorizes  a  party  to  sue  ipii  tain  for  the 
Heeciver-(teiioral.  Uiiijli'y\\.  t.  v.  Citrtin,  15  C. 
r.  3(it). 


III.  Of  Ship's  Certificatk    .v.-  smiv 

IV.  In  Statutes— .9f'f-  Statiiks, 


The  condition  ot  a  bond  will  in.t  le  rutraii 
by  the  recital,  unless  the  intcntii  ii  nf  tin  khi 
as  apparent  on  the  whole  instnoiHiit  rurjua 
Camnhi  P.  B.  A-  S.  Sochfli]  v.  L  n-it  ,/  „f  j 
P.  352. 


RECOGNlZAXci:. 

I.    ENTERIN(i  INTO,  325G. 

II.  Of  Bail,  325«. 

III.  Estreat,  3257. 

IV.  To  Keep  the  Teace,  3'J."i8. 

V.  On  Appeal  fro.m  Co.nvu  riu.N>-, 

SIGNS. 

VI.  In  Municipai.  Elei tions-.sVi  Mi 
Cokpohations. 

Vll.  In  Par  I.I  amenta  It  vKi,Enioxs-,v 
liament. 

VIII.  Certiorari  to  iihi.no  w  Heoh.n 
IN  Cri.minai,  Cases— ,V((  Cehtm 

I,  Enterino  into. 

A  coini;iissioiier  who  takes  a  reeognizj 
bail,  cannot  himself  make  the  alliduvit  < 
taking.      H'w/'tiV;/!'  v.  I^unl,  Ta_\.  -lii'.' 

Where  a  recognizance  of  bail  hail  k'ii| 
in  open  court  before  the  judge  of  tiit 
court : — Hehl,  that  uiuler  tliL  8  Vitt.  t 
20,   23,  and  50,   the  tiling  in  the  oHiw  ( 
clerk  was  not  neccssar    to  perfect  it.    'i 
v.  EyrnHii!.,  (i  Q.  B.  28!). 

Where  tlio  notice  given  to  the  plaiiitil 
that  special  bail  had  been  nut  in,  nml 
n  /.aiiee   produceil  was  only  fur  ilefiinlrf 
inaiuiiig  on  the  limits,  the  ap[ilioatiiiii  [irj 
ance  was  refused  with  coats.    rA(/;v.  ' 
1  I'.  1{.  150.— P.  C— Draper. 

II.  Ok  Bail. 

Senible,  since  the  4  Will.  IV,  c  .'i.  s. 
cognizance   of  bail,    conditioneil  t"  rtn< 
defendant  to  a  sheritt'  of  a  ilistrii.t  iiiwl( 
venue  is  not  laid,  is  r.ot  vniil.     I>iilf» 
Hem-yet  id.,  E.  T.  2  \i' t. 

The  Court  of  King's  Ikiicli  will  H| 
recogiiizanc»i  not  warraiiteil  by  tin-  \'i^<i 
after  comperuit  ad  diem  pluadoil  tii.iin 
the  bail  bond.     MfDoiirll  v,  Itmr,  'i^i 

Semble,  that  the  recotftuAJUice  "f  l«ill 
a  district  court  iiiny  l>e  sued  on  in  thsj 
Ikinch.  Corkriine  v.  Eyrr  H  «/.,  li  (,'  f>  f 
.V.  a,  Jf>.,  694. 


[kieniiaiits.  w  lio  had  i 
,  Km:!  Ii<i«  snpposeii 
tit  cuunty  of  JA>niio 
Lniimee  of  hail,  wer 
, ,|ij[Utiiig  the  authi 
ker.   ilif/'di'litiii'  v.  A 

|jf  M,  gave  a  recognizp 

ijiiretii's  !>•  ami  McK 

>iiiis\ver  certain  crini 

ijitii  wjis  estreated,  1 

i  ujiiitT  the   ( 'rown 

jir.  al«mt  the  same  ti 

jirttits,  a  mortgage  or 

j.'iiiiileil,  and  died  n 

|iiiHer  of  sale,   » 

..i.'i  ;ij;:iiii»t  the  lands. 

I W  tlie  Attoriiey-tieiK 

I  i!k'  rei'dgiiizance  to  t 

f  iroin  the  ackiiowled 

niiiuld  enforce  its  lien 

■  tilt  sureties  in   th 

ilniitice  ()f  the  lien  of 

t  lie  postponed  to 

bg  the  registration  o 

tairi'gistratioii  of  the  i 

ttKovl  v.  JJanitll,   7  J 


III.    E.STR7.. 

W  a  recognizance  of  a  j 
mmal  nfl'eiice  is  estreat 
Bit,  the  court,  on  an 
H  tie  estreat  under  7  W 
"lily  on  the  ground 
Rf'j'ma  V.  Mdl/hfwa 

i  I'll  a  levy  on  an  estrt 
JtP»n  discharges  the  estr 
ferilf's  fees,  the  sheriff  is 
Ir'i'ma  V.  Viiiiiiiiij  et  at. 

fc  the  recognizance  of  a 

J  fur  iion-appearance, 

falter  the  return  of 

the  estreat  to  the 

bwiiich  HDiild  probabi 

vtsmiiig.it  the  criminal" 

■,  4  \"wt. 

"LTiiund  for  cli.schargii 
le  to  ajijwar  as  a  ^ 
>lt  who  hound  the  witi 
Im  iwtice  of  the  time  li^ 

it' 7  Will.  IV.  c.  10 

.  T.  0  Vici. 
I  tilt  the  bail  di,l   „()t 
fill'  siieh  notice.     Jf,;,i, 

1.  HI. 

fiHitiKss  on  ontoiing 
^"l'lv.11-  .It  the  assizes  v 
jtukostrate  as  to  the  da\ 
iNi  attending,  the  conn 
^  mi.  Jhi'Hiy.  May, 
Mil.  '' 

,  ""."ndera  recognizaii 
««sm.s,  ,,tteii<le.l  uiiti 
•tot  isauniing,  as  no 
r-  '  «  th..  idiarge  ag 
fltefniiiign  EnJistmen 
[""'•e  prosecuted.  He 
T*"!"  '•ecognizance  .... 
I«itf  tie  circumstances,  re 


■  u 
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limits,  who  had  gone  before  one  A.,  who  I  his  sureties,  under  t".  S.  U.  C.  e.  1 17,  a.  1 1,  on 
*  'I  f^^\^.  sui)i)08etl  to  1)6  a  coniniissioncr  1  pityinent  of  costs,  .and  on  his enterinj,'  into  a  now 
'i    ounty  of  I'Cnnox,  and  acknowledged  a  i  recognizance  to  aiijiear  at  the  following  assizes. 

Lwe  of  hail,  were— Ilelil,  not  estopiujd    Jfnjiiia  v.  MrLiud,  24  i).  B.  458. 

The  Court  of  f 'hanccry  has  no  jurisdiction  to 
give  relief  to  sureties  on  a  recogiii/iinco  in  a 
crimiiuil  ])roceciling.  A  recognizance  \\  liich  wiis 
ex])resse(l  to  he  the  joint  and  several  recognizance 
of  the  prisoner  and  his  sureties  was  acknowledged 
by  the  sureties  only,  and  tlie  jirisnucr  was  dis- 
charged without  his  acknowledgment  lirst  having 
been  obtained  :— Held,  tliat  the  sureties  were 
liable.  Spragge,  ('.,  Mowat  and  Stnmg,  V.tlC, 
diss.  RtiatiiU  w  Allrinii'ii-dtui  ral,  18  Oliy.  1M8; 
S.  C.  in  Chancery,  17  Cliy.  I. 


,    „ti„g  tlie  authority  of  A.   as  comnns- 
'     ]lfirl'ai'ltiiii'  V.  Allan  ct  uL,  G  C.  1'.  49(5. 

M  Mve  a  recognizance  to  the  crown,  with 

i*L,ii,>.  I),  and  Me K.  for  the  appearance  of 

f    ,„v,er  oertani  crnnnial  ciiarges.     The  re- 

iLiiti;  was  estreated,  but  had  not  been  regis- 

I  umliT  til' 


Crown  Debts  Act.  M.,  the 
,,r  Jmt  the  same  time,  gave  to  D.,  one  of 
irttiei,  :i  mortgage  on  his  lands  as  security, 

[liiiiiik'il 


luid  died 
iiiiwer  of  sale. 


abri  lail 


sought  to 


luid  then  1). 
enforce  the 


r  .j',^L;,i„st  the  lanils.   Lpon  an  information 
livtiif  Attiiriiey-tieneral,  it  Wiis— Held,  1. 
itie  rt'i'iK'uizance  to  the  crown  bound  M.'s 
,  ,|„,||  the  acknowledgment,  and  that  the  i 
laiuM  enforce  its  lien.     2.  That  U.,  being  j 
J  the  sureties  in  the 
ilnntioe  of  the  lien  of  the 
bft  Iw  postponed  to  the  crown,  notwith 
liiii;  tlie  registration   of  his   mortgage  and 


IV.  To  Kkep  riii.  I'kack. 
A.  proceeding  by  sci.  fa.  on  a  recognizance  to 


■'     1    *? !  keep  the  iie.ace,  is  a  civil  and  not  a  criminal  pro- 
recognizance    Imd    ^^^\.        ^j      .  ,^,  ,j  j^.  j.  ,,j._e<^  l. 

,e  crown,  and  that    chamlT.-Kobinson. 

e  crown,  notwith- 

his  mortgage  ami 
lifrifflstration  of  the  recognizance.  Attm-- 
«^m/ V.  ^^""■'■".  7  L.    J.    122. -Chy.- 


ni.  Estk:iat. 

iere.i  recognizance  of  a  person  charged  with 
MtJ  (ifl'eiice  is  estreated  for  his  non-ap- 

tbe  court,  on  an  application  to  dis- 
itlie estre.it  under  7  Will.  IV.  c.  10,  s.  10, 
jtt  iiiilv  oil  tlie  grounds  set  forth  in  the 

Utijhm  V.  Matthnv.t  ft  uL,  G  O.  8.  152. 

Itre  I'll  a  levy  on  an  estreated  recognizance, 
Kiwiulisoli.irges  the  estreat  on  payment  of 
Lrilf's  fees,  tlie  sheriff  is  entitled  to  pound- 
h;m  V.  Vhniimj  el  nl,  H.  T.  3  Vict. 

Lit  the  reengiiizance  of  a  criminal  witness  is 
,li(ir  .Km-appe.-vraiice,  the  court  will  not 
|k  niter  the  return  of  the  writ  and  pay- 
|oi  the  estreat  to  the  sheriff,  even  on 
!  which  would  jirobably  have  satistied  a 
Ifwi'iiiig  at  the  criminal  court.     Rii/naa  v. 

,  4  Vict. 
Ino  (.'riiiiiul  for  discharging  the  estreat  of  a 
r.te  til  ajipear  as  a  witness,  that  the 
i»t<«  ho  bound  the  witness  over  ditl  not 
1  iintiee  of  the  time  he  was  to  appear, 
ltd  7  \Yilt.  IV.  c.  10,  8.  8.  Rt^gina  v. 
,,  H.  T.  «  Vic. 

the  bail  did  not  receive  from  the 
Bte  sneh  notice.  Jici/ina  v.  ScJinim  tt 
!■  B.  111. 

eiwitiKSS  on  outoi  ing  into  a  recogni- 

M|i|)e.ir  <tt  the  assizes  w.as  misinformed 

idstnite  as  to  the  day,  and  thus  i>re- 

1  .itteiiiliug,  the  court  on  application 

iliiiii.    Itf'iimt  V.  Moyi-r,  He  Jiuuijhiiei; 

Uil. 

Bt,  uniler  a  recognizance  to  appear  at 

i«aizes,  atteu<lc<l  until  the  last  day, 

I  kit,  .'Lstiuining,  as  no  indictment  had 

that  the  t'harge  against  hini,  of  a 

ItheFoi-uign  Knlistment  Act,  was  not 

ltd  lie  prosecuted.     He  w.os,  however, 

i»l  his  recognizance   estreated.      The 

kl«  the  circumstances,  relieved  him  and 


Where  the  recognizan  'e  is  removed  into  one 
of  the  Snjierior  Courts  at  Toronto,  the  United 
Counties  of  York  and  I'ccl  are  tlie  proper 
counties  in  which  to  lay  the  venue.  In  such 
a  proceeding  the  vciiue  cannot  be  changed  with- 
out the  consent  of  tiic  attorney-general.  As  the 
declaration  would  only  lie  a  transcrijit  of  the 
writ,  no  cleclaratioii  need  be  either  tiled  or 
served.     Ih. 

To  sci.  fa.  on  a  recognizance  to  keep  the  peace 
towards  H.  M.,  charging  an  assault  and  breach 
of  the  peace,  defendant  iileaded  that  he  iiad  been 
suinmarily  convicted  before  a  magistrate  for  the 
said  assault  and  paid  the  tine  imposed  :  —  Hehl, 
no  defence.     Itcijhia  v.  Ilarmir,  17  Q.  B.  555. 
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G, 


The  16  Car.  T.,  c.  10,  w.as  intended  only  to 
apply  to  the  Court  of  Star  (."hainbcr  and  other 
courts  therein  nientioiied,  and  not  to  such  tri- 
bunals as  the  Recorder's  Court  tor  the  city  of 
Hamilton.  Therefore  an  actiou  against  tlie  tnayor 
acting  as  president  of  sucb.  court,  charging  that 
ho  falsely  and  knowingly  caused"  a  verdict  of 
guilty  to   be  recordcl  against  the  plaintiff  oa 


*%l 


<^M 


iUV 


in  •<•• 


3259 


RECJISTRY  LAWS. 


II 

11 
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li 

W^'l 

li 

'» f) ' ' .' 

n 

:il- 

his  triiil  for  Iftrccjiy,  iiiiil  cbuining  to  recover 
tberefdi-  tlio  puimlty  of  fliOO  Htg.,  iiiiiH)8e<l  by 
till!  <ith  cliiiiHc  of  tliu  Htatute,  wii8  held  not  huh- 
tainablc  ;  aixl,  at  all  cveiitH,  the  rucoid,  )>eiiig 
iliiruversud,  woiilil  liavc  jirotectuil  the  defeiuhuit. 
.Sttir/c  V.  Fun/,  1 1  (i.  15.  a(i3. 

Ajiplicatioii  for  Icavo  to  tilu  a  qui  tuiii  iiifor- 
iimtiim  against  a  .! Ill Ijio  of  tlio  lieconler's  Court 
for  fulsifying  tint  refordsi  of  the  court.  See  Hi- 
ijiiia  u:  ret.  .Slnrkv.  t'oril,  \\  V.  1'.  l»Ol>. 
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2.  Dii/irx  III 

(,i)  Ai  fo  Af/i/i 

lireKistrar  is  not  ol 

iifl.liifs  ill  the  lian, 

leuiit'.isi'arL'li,   liiit 

ijiiiion  liisdH'ii  rc(i 

I  W,  desired   to    m 

I  agaiiLft  v.,  an 

liumlier  of  utTtain  ji 

fiUtiiat  related  to 

btJit  Liirri'.'<j)i))idiiig  c^, 

'li.w  liiiii  to  iiLsjieet  t 

Idljiiilpiients  :— JJt 

Hell  re/ii8iil.     /«  re  )l 


Ifr(ialr,  J. -The 


'-■fe'i 


I  all  swirclif.s  ;ire  t 
Brai;'  into  the  .st.ite 
fciif  sianliu.s  and  iusj) 
jilt  mayrfi|iiiio  the  t 
teiiiiil[)rii(lii(.'e  the  i 
to'itirt'  relating  theri 
.ilcLiui,  2()'  <;.  J>.  J 

il'k  that  under  sec 

Jl.a'xliiWttlieabstriic 
III. 

Irepst.-ar  Ww^  ajiplie, 
litrtiiicite  of  the  rem 
•unliioli  lie  omitted  to 
Oft  I'fior  to  that  whit 
Lsu|i]io.siiigit,  Sunn  t 
intuiiilirance.  'I'lie  | 
Pi'lirree  for  .sale,  «„( 
itliilaii.lat  If.s3  than 
r«  uj,irtgage.s,  l.ut  he  s( 
M'liwM,.  aihance,  so 
Kwve  all  that  he  ha< 
liiaiiaetioi,agai.i,st  tl 

m,  tllf  Jllly  g,.jj.^.   ^-^^ 

r  y^ir-M-  Has  not   c, 
P'l  !''••"  tlH'.si.vino.iti, 
iippiy,  tor  though  an 
li"ftliuaet,  (,'.  ,S,  C  (■ 
VmuiittedlmtaiieLdi.rJ, 


1.    IlECil.STRARS  AMI    ItKI'CnEJ.i 

1.   Till II re.  if  Ojio. 

[Rij  n.  S.  O.  c  lit,  X.  7,  in-ni  R'f^;!i 
tifore  iippuinteil  or  hereafter  to  be-Ui'i'ii^ 
ojice  iliiriiiij  jilfiiMure  onlj/.] 

As  to  the  tenure  inidor  previdus  i 
llitmiiiond  V.  McLiiij,  28  y.  ^.  ■k^l;l 
y.  B.  434,  I).  2(J15. 


p the, laiiuige.s  were  ,n 
111  Met  .sii.stained  los.s 
Nm,.rt^,ag,.     .,,,,^, 

flirty  to  a  suit  in  c/iai 
eliileavoiiivd    to    <i| 

["lietlier  tlie.se  c.sts  c 
I*  r^^nstW  was  a  ,„„„ 

Jin  the  verdict.     Jfnrr 

I'fl'li'atinii  to  a  rcKistr- 
£"«•  ""  «  lot  of  land  ' 
K't'-l'.t.:uldi,;;^' 
l»l»'>eeo„yeya,K.e.s,4,,e 
»'  »"ch  abstract  wi  n 
f statute  C.  s    Lr    (.     , 

*^"\ '"  ■•"*  "il  the  rei.'i'st 
Wm"rtijaijL.  .__y  if-' 
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hi!,  ;]n 


..se:: 


kf  - 
l'.\Ti;iC| 


o  J)iiiii  s  mill  TAnhililicH  of, 
Ijll  Alt  to  AhxIriirU  (inil  Siitrrlii'H. 
|,^,trar  ix  not  I'Migcd  to  \>h\cv.  his  books 
Jilts  ill  till!  Ii.iiuIh  of  any  iiursoii  dt'siring 
'  L. js(.;iri;li,  Imt  may  do  ho  in  jiis  discre- 
,.1'i  (in  1''"  ""  "  rt:Hl>oii«il>ility.  In  this  case 
\\'  ilesireil  to  iiscvrtain  tlio  jiidginontH 
iniil  ainiiiist  v.,  and  tliu  regiscrai'  gavo  him 
Miniiiiif  cfitain  jiidgiuuiits,  wliioii  Iio  said 
.jlltliiit  iflated  to  Y.,  and  otlcrud  to  sliuw 
.j,^^,irrtsi)ciiidiiife' furtilicatc-s,  Imt  he  refused 
Iiiwliiui  til  iiispeet  tile  index  or  tlie  registry 
„t  iuilgliieiits  :  —Held,  tliat  lie  was  jiistiliud 
jj.  rt'HisiU-  /"  ''*'  Wiliflir  mill  till-  liiijlitrur 
)r,'„',  18  y.  B.  S7. 

I(t(ialt.  T.— Tlie  'Jgistrar  is  the  [lerson  hy 
1  all  siAfclies  are  to  he  made.  A  jierson 
liriiiL'  into  the  state  of  a  title  has  no  right 
Ijtt  soarcht's  and  inspect  the  registry  hooks, 
Ikt  luav  reiiuiie  the  registrar  to  make  the 
tbtjaiul  liriMltKe  the  instruments  and  hooks 
itolfioc  relating  thereto  for  his  inspection. 
IK,  J/finv.  2t!  <-'•  •'■  IW. 

mliie,  that  under  see.   20  the  registrar  is 
Jtiiexliil'it  the  al)straet  index  when  reijuired 
Ih. 

Itecistrar  heiiig  applietl  to  hy  the  I'laintiff 
Irtrtitic.iti;  <if  the  registries  on  a  lot,  gave 
bwhioli  lit;  omitted  to  mention  a  mortgage 
),  prior  to  that  which  the  jilaintitf  pir- 
smiposiiig  it,  from  the  certificate,  to  be 
J  intuinliraiice.  The  tirst  nioitgagec  ob- 
liiievree  for  sale,  and  the  plaiiititF  pur- 
U  till  lauil  at  less  than  what  would  satisfy 
ti  miirt)!aj;i.'s,  Imt  he  soon  afterwards  sold 
V»i4i.r,ililf  advance,  so  that  in  the  end  he 
lm.i.'ivt.'  all  that  he  had  paid  for  his  mort- 
I  ill  ail  action  against  the  registrar  for  this 
L.  tlie  jury  gave  .S")00  damages  :-  Hehl, 
Ir  rvi;isti'ar  was  not  entitled  to  notice  of 
[mil  that  the  six  months'  limitation  clanae 
I  ilililv.  for  though  an  otiiccr  within  the 
Ijiiitlwact,  ( '.  S.  r.  (,'.  e.  I2(>,  this  was  not 
Ammittvilliut  a  negligent  omission.  Held, 
Lttliuilaiiiagt's  were  moderate,  the  plaintiH' 
imfaot  austained  loss  to  the  full  amount 
Irst mortgage.  The  plaintifF  having  been 
Lsirty  to  a  suit  in  Chancery  on  the  tirst 
gt  iiuleavoured  to  obtain  priority,  but 
jtis  ilefeiiie,  and  was  compelled  to  pay 
|)Vlictiit'r  these  costs  could  be  recovered 
J  registrar  was  a  point  raiseil,  but  not 
Lis  it  was  uncertain  whether  they  were 
Bin  the  verdict.  Jfarrimin  v.  Jiri'ijii,  20 
ki 

ItpiiUcttioii  to  a  registrar  for  an  .abstract 
ttm  (III  a  lot  of  land,  he  gave  a  list  of 
luting  the  lot,  aihling,  "  I  hereby  certify 
liliiive conveyances  appear  of  record." — 
fti  such  aliatract  was  not  a  compliance 
ksutiite  (',  S.  U.  ('.  c.  80,  s.  (i7,  it  not 
ilieil  to  as  all  the  registries  which  were 


l.l.M'Jlli 


\\m:\ 


p.:: the  oDlce  upon  the  lot  ;  and  a  man 
i.'raiited  to  deliver  a  proper  eertiticato 


ice  upon 
to  deliv^ 
i'lfittmr  iif  the  VoHiitij  of  Carlton,  12 


fir  gave  to  an  intending  purchaser  an 
i  title,  which  by  niistaTce  omitted  an 
;  ninrtgajje  :  —  Held,  that  the  pur- 
« li»l  uoticu  of  the  omitted  mortgage, 


could  not  claim  against  the  registrar  in  respect  of 
payments  niaile  after  such  notice  ;  and  the  regis- 
trar, who  on  finding  his  mistake  had  lioiight  up 
the  outstanding  mortgage,  was  held  entitled  to 
foreclose  the  same,     linijii  v.    /iirkiif,  10  Chy. 

See  Laitrir  v.  Rutlihun,  38  Q.  B.  2:m,  p.  .32«8. 


(b)   (Hill  I-  <'ii.<i'^. 

An  action  cannot  be  brought  against  a  regis- 
trar for  treble  damages,  iiiiiler  ;t.')  (Jeo.  III.  c.  5, 
8.  10,  until  he  has  been  eonvic^ted  under  that 
section  of  some  oll'ence  for  wliicli  he  shall  forfeit 
his  otiice.     I/uniiltoii  v.  Lijoiik,  ."i  ().  S.  ,">0;V 

An  indictment  charging  a  misdeiucanor  against 
a  registrar  and  his  deputy  jointly,  is  good,  if  the 
facts  establish  a  joint  oti'eiice.  A  deimty  is  liable 
to  be  indicted  while  the  priiu'ii):il  legally  holds 
the  otKee,  and  even  after  the  deputy  himself  ha.s 
Ijeen  dismissed  from  otiiee.  Ilnfiiia  v.  liiiijuniiii 
et  al.,iV.  v.  17!). 

Held,  that  a  registrar  Wivs  not  entitled  to  notice 
of  an  action  against  him  for  neglecting  and  re- 
fusing to  furnish  a  stateineiit  in  detail  of  fees 
charged  by  him,  as  re(|uiied  by  ."tS  N'ict.  c.  I"),  s. 
7,  ().,  and  claiming  a  mandamus  ;  such  neglect 
and  refusal  being  an  act  of  omi.ssioii.  /I'o.s.s  v. 
McIauj,  40  Q.  B.  83.— tialt,  J.,  sitting  in  Vaca- 
tion. 

A  registrar  is  entitled  to  notice  of  an  action  to 
recover  back  fees  charged  liy  him  in  excess  of 
those  allowed  by  the  statute  lil  Vict.  c.  20,  O. 
.V.  f.,  Ih.  87. 

A  deputy  registrar  did  business  for  many 
years  as  a  coiivejancer,  for  his  own  beiielit, 
I  with  the  knowledge  of  the  registrar,  and  without 
<d)jeetion  by  him  : — Held,  tii;it  the  registrar  eouhl 
not  afterwards  claim  the  profits.  Smith  v.  linl- 
I'onl,  19  Chy.  274. 

The  deputy  was  said  to  have  searched  the  title 
in  these  cases  for  the   parties,  and  not  to  have 
given  to  the  registrar   iiedit   for  the  search,  (U' 
made  any  charge  for  it  to  the  parties.     The  reg- 
istrar not  appearing  to  have  biin  aware  of  this 
'  practice,  the  deputy  was  -  Held,  chargeable  with 
the  ordinary  search  fee,  as  tlu'  registrar's  share  of 
the  transaction.     It  Wius  said  that  the  deputy  had 
not  charged  other  parties  with  all  the  fees  which 
the  Law  allowed  ;  but  thi^  court  considered  him 
I  not  liable  to  the  registrar  for  these  fet!S,  where 
I  the  (miission  to  make  the  charge  was  not  in  view 
!  of  any  pei-sonal  advantage  to  tiie  deimty  himself. 
I  The  Statute  of  Liinitatiims  was     Held,  to  be  no 
t  bar  to  the  claims  of  the  principal  in  respect  of 
I  these  ainl  other  transactions  between  them.    //*. 


3.  Fi-i'A  (.■/". 

The.  fveH  tn  h'  taken  In/  iriiislrrii'.^  are  now 
reijulntnl  Inj  the  J{.  S.  (I.,  r.  Ill,  km.  .'/.',  Wo. 
For  the  ileeiniiiiiM  (W  tii  sitrh  feen  miller  il  Vict,  c, 
;J4,  ami  the  C.  .S.  U.  <.'.  <•'  SU.  See  Knle  v. 
Ruloiit,  5  Q.  B.  240 ;  SiiiUh  1 1  al.  v.  Uiilmit,  ">  (). 
B.  (>17  ;  //o/x  v.  Feri/ii.iim,  17  Q.  B.  219  ;  Me- 
Donald  v.  Bdl,  21  (J.  B.  33  :  In  Rt  Lvitnt,  11  C. 

r.  97. 
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IH'   the   10  Vict.  V.  100,  tlio  registrnr  wan  uii-  ;  try  jmrt'OHi's,  and  tlie  county  council  \^^y^J.  ,  ■ 
titk"il  to  n-ci-ive  only  'Jh,   CkI.  from  dufcntliintH    t;ij,'lituL'n    niontiiH   iiogU-ctiMl  to  incivi,!,^.  ,m.'^\ 
for  rc'L'i8ti'riii>^  iUmmIs  niiicle  to  tlioni  in  tho  form  '  viuiUm,  &c.,  for  the  Niife  ki'i^jiin;;  i,|'  the  1«  ^1 
jfivon  l)y  the  act.     In  IH(ir)  the  registry  law  was    Ac. :     Held,  that  see,  M  of  ( '.  s.  [\  c  ^,  2-\ 
changttd,  and  tleedH  were  reipiired  to  lie  register- :  <luflaratory  <if  nee.    I!)  of  0  (iuo.  4,  ^  3^    '  j 
ed  in  tidl,  instead  of  liy  memorial,  as  before.    In    governed  cases  hefore  the  jiassinj,'  ti'ieriof-    ~i 
IHT.'J  anil    1874  defendants  lirought  for  registry    that  defendants  were  under  said  act  olilji-nu! 
deeds  maile  to  them,  whieh  contained  covenants    furnish  ottices,   vaults,  &c.      A''.'/''"(  v,  r„,l 
for  title  not  in  the  statutory  form:     Held,  that    '"'"  ';/'//«■   I'liiliil  ('ininlUn  uj  .VoW/im,,,^,'/"'] 
for  sucluleeds  the  registrar  was  entitled  to  charge  I  tinil  JJitrliiiiii,  10  t'.  1*.  ")'_'(!.  " 

his   full    fees,  and  was   not  restricted  to  the  28.  I      f,   a    it   ri 
lid.     ir<i/-/  v.  Mhlltnid  II.  Co.,  r)  (,».  H.  I'.'O.         '        • 


c.  8ft,  makes  it  tho  dutv  01  th, 
county  council   to  erect   tire   jiniof  (,|!icej  ; 
Tho  j)Ians  tiled  in  the  registry  office  of  the  city    vaults  for  the  registry  office  of  tlir  ((iiintv   Tl« 
f  Toronto   were   exhiliited  to  two  assessors  of     ''--'--•'     ' -  1     .    . 


were 

the  city  flssessment  de]iartnieut,  who  used  them 
in  order  to  check,  for  assessment  iiurjioscs,  the 
dimensions  of  the  various  lots  siiewn  on  them  : 
—  Held,  in  the  Common  I'leaa,  and  alKrmed  on 
appeal,  .""itrong,  .1.,  diss.,  that  the  registrar  was 
not  entitleil  to  I'harge  as  for  a  search  on  each  lot 
shewn  on  such  plans.  Liiiilnai/ v.  The  Ciirpor' 
(ition  t)f  till-  ('it II  of  Tiirniilo,  2.")  I".  P.  ,'J35. 

Qua're,  whether,  unless  a  jdan  is  an  original 
registered  iustrunieut  under  31  Vict  c.  20,  s.  70, 
.■suhe.  1 1,  any  fee  is  chargeahle.  In  this  case  the 
charge  of  10  cents  for  e.xhihiting  each  plan  was 
not  olijected  to.    ///. 

<  >u  an  application  at  a  registry  office  to  see  the 
registration  of  a  ilee<l,  the  applicant  gave  the 
•  lanies  of  the  jiarty  to  the  deed  and  tlie  lot  de- 
scribed therein,  and  was  shewn  the  original 
registered  instrument : — Held,  that  there  was  n 
sufficient  description  given  to  enable  the  regis- 
trar to  lind  the  reijuired  deed  without  giving  the 
number  of  the  registration,  and  that  under  ,32 
\'ict.  c.  20,  s.  70,  sul)-s.  11,  the  fee  for  exhibiting 
such  original  instrument  was  only  10  cents. 
h'oHM  V.    Mcl.aii,  2t)  ('.  P.  100. 

Sendde,  thr.t  under  sec.  20,  the  registrar  is 
bound  toexhibit  the  abstract  index  when  required 
to  do  so,  and  the  fee  for  so  doing,  including  refer- 
ence to  four  of  the  registered  instruments  therein 
referred  to,  is  2.')  cents.     Ih. 

Where  such  abstract  index,  containing  thirty- 
one  entries,  was  shewn  to  an  applicant,  who 
looked  at  the  same,  and  on  recjuest  was  shewn 
four  of  the  registrations  in  it  :— Hehl,  that  the 
registrar  conld  oidy  charge  25  cents,  and  not  as 
for  u  search  on  each  of  such  thirty-one  entries. 

Where  an  alistract  of  title  to  a  lot  is  applied 
for,  and  tho  registrar  furnishes  only  a  copy  of 
the  abstract  index,  making  no  search  or  refer- 
ence to  the  registrations  :— Held,  that  he  can 
charge  only  as  for  such  copy,  namely,  25 cents  for 
the  hrst  100  words  aiul  15  cents  for  each  subse- 
quent 100.     Ih. 

See  Smith  v.   lieil/orit,  10  C'hy.  274,  p.  .32f)2. 

See,  also,  III.  1,  p.  .3264. 


II.   KKdrSTllY  Oefipe-s. 

The  power  with  respect  to  the  removal  of 
registry  offices,  given  to  the  district  councils  by 
})  Vict.  c.  M,  was  by  12  Vict.  cc.  78,  81,  vested 
in  county  councils.  FraxiT  v.  Municipnt  Council 
oj'Stonnont,  JJiniila.i  tind  Olnnjarry,  10  Q.  B.  286. 

The  county  of  \orthuml)erland  having  been 
on  the  Ist  of  December,  185J),  divided  for  regis- 


ilefendants  having  neglected  so  t 
that  the  plaintitl,  the  registrar  of  tliu  1 
having  furnished  the  recpiisite  vaiiltn  ami 
could  not  sue  the  county  council  f(ir  the  Mit 
the  same  ;  but  that  his  remedy  was  to  ami 
the  council  by  the  aid  of  the  cimrt  t"  fiirt' 
such  otHces,  &c.  U'lin/  v.  ''(irimrnlhrn  i/ii 
Uiii/i-il  CoiiiitiiM  (i/yoiih(tmlii  rlninl  itnil  /)«,l„, 
12  C.  P.  54 


III.  Books  ok  Ofkk  e. 

1.  Alteration  0/  Jtujix/i-nlioii  /)in/n,i,,, 

When  a  separate  registry  office  is  e.italjlii 
in  a  city  or  town,  the  books  wliich  havt  1 
kei)t  for  it  must  be   delivered  to  tlic  registri 
although  memorials  relating  to  lainl  withmitf 
city  have  been  improperly  eiitercd  in  sikI, 
/»  )•('  Ihi'  lii(jiHtritr  of  fAiiiiloH   mill  llir  lyiiM 
o/Mi</iHr>«'.r,  U  Q.'li.  ^S-1. 

Where  the  registrar  of  the  cinuity  of  p.. 
the  city  of  K.  was  separated  tiierefroni  fcrr 
tration   purposes,   furnished  to  the  ri'(,'i.ftrarl 
the  city  a  statement  of  titles  to  land  hel'Mrt  1 
rate  books  were  kept  for  the  city  ;    He 
the  plaintifi'  was  not  bonud  to  fnniisli  tlaoJ 
he  had  supplied,  and  that  defendants  were' 
obliged  to  pay  for  them,  this  lieing  a  casus 
sus  from  the  act  C.  S.  IJ.  ( '.  c.  89.    ilnnm 
at  11  0/ Kiiii/xtoii,  14  C.  P.  430. 

Under  the  Registry  and  Mmiicipal  .\d 
Vict.  c.  24,  and  20  &  ilO  »'iet.  c. .')!  :  -He: 
the  C(mntie8  of  York  and  Peel  were  jdintlyi 
to  the  registrar  of  Peel  for  services  remit 
him,  under  sees.  26  and  3.3  of  the  Dcgistrij 
before  the  separation  of  those  counties.  (J 
Ml  v.  Cor/ioriitiouM  of  Vorh  nml  I'nl,  2li  ( 
635.     Affirmed,  27  Q.  B.  138. 

Held,  that  sec.  70  of  the  Registry  Act, 
riziug  the  inspector  to  certify  tlie  !immii;t,j 
the  general  averment  in  the  declaratidii  ( 
vices  rendered  sufficient.     ///. 

Held,  that  a  demand  of  payment  nn  th(j 
surer  of  the  counties  and  refusal  liy  hii 
sufficiently  shewn  by  the  evidence  in  tliii| 
and  that  the  inspector's  certiticatc  uiuleri 
though  given  after  the  separation,  wassiilf 
it  not  being  a  condition  precedent  to  thd 
of  action  on  such  refusal.     Held,  also,  m| 
tion  that  the  memorials  copied  by  tlio 
had  been  received  by  his  preilecosscr, 
himself.     S.  C.  27  Q.  B.  138. 


2,   Other  Cii<i.i. 

A.,  the  registrar  of  Kent,  aiiiilieil  tn J 
registrar  of  Huron,  to  order  books  for  hi^ 


CO 

aga 
'les, 
•  aw; 


m5 

Id.  rinl';reil  tun  Im),i 

and   tliese  w 

licni  Hero  altorwi 

ijiiilifl  cliar^'ed  in 

Jen!,  for  Mi'.  A   :- 

^tK;  Viet.  e.  I,")?, 

uc.«t  tlie  county  co 

.1/  I'lmtii'U  iif  tht 

\  TiK'afHilaWtsstateri 
ji*  "I  a'gistrar,    o) 

'tol    ?0     ((.,    to    (If 

w||frs ;  tliat  lie  y, 
utaliles  in  H.'s  ;il)S( 
(liisiii.'e.  nvKJiiig  wJ 
fcpt-^ryiiiand;iiini.s;i.s  J 
ka]J"ii  her  or  lifj-  srdi 
ktluy  tlien  took  aw, 
.iliiilavit.s  the 
M  attiielinient 
iinst  tile  coiLstjil 
if»- t!i;it  tliey  \\vn 

■'"'•.■-'•IV.  B.J 

|.l  rale  for  ail  „nlei.  „„ 

.lliiis  oli'.iiiic.ii,  w;is 

If'  tres|«.,s,   cl.iiiniiiir 

Wi;aii(i  when  ixx\\  ,°. 

Mrysuit,;q,,,|K.,ati„„s 
ii"t  ;.e  eiicoiirii„i. 
f pftviuusly  Leon  refus, 


I  Iwm-.ME.vr.s  wiricii 

[■>■"•  /.'.  .V.  O.  c.  . 
Iftistd  to  li,  ;ind  O 
;■' covenant  to  renew 
f  ;ra..,imlarterm,  n„|, 

1';"'  ',',;•■  "|'l"-«>voine, 
fcft'l.     11,0  lessees   tli 
^°' ■'•-S  and  the  ,issi 
I  'lis  interest  to  ' 
tlie  whole  prc.,ni 
l«"ff*''ise  was  iv,,,-; 

,,       ,  •'"■»al  dii 

[K'the  Iea.se  within 
"":rT"'>'  ^•'•y'xtration 
^*  to  register  th 
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I'liintid'ii,  A. 


•gi-'d    to  A 


ler.  were  ;itttTWanI.s   fmninh^.i 
iiiititlcliiirj'oil  III  J||.^  |,|,„|^ 
^ent,  fcf  Mr.  A   :— H,,.|,| 


til 


«  I  iiiirt 


I'eu 


s  to  tho 
tl'.'it    tli, 


wliiuh    til, 


J/r 


.K'stere,!,  hn,]  j, 


32GG 


^'/'.^';VaJ^?''^J'""'-'*y-   />"-Wv. 


C'OUII 

Ilia 


ty  of 


A  loiii 


*;i«vict;,:io7.;.;u;j;;::,,|:5;ii''''i''ti(i; 

tfwt  tlic  omiity  council.      /,',,,„/  [?.„]''  ":'■"" 
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our 


y<''»r.M,  with 


.    .    ■">•   four   vi-arr,.'.  ""■"''"*■'■"''»"*  for  ro- 
r'''''^rc.gistrutioi'';',t  TV       ''!■''".    "ot  to 
'K.-I.C  along   with   tu.l;l'"'T-*'""    »'avin« 

«l-^'ts  the  co^■,^,i':  '-  "■'■^    i'^'I'l.  v,.|„ur    : 


[TiK'arti.laWtsstatc.lthat  U    «.|,      i  •  I  ItW.o.-m.TsnV* ''"''''''''''  '■^■'"-'"••■il  fw' l'„'7v'.'  "'W'" 


, s  •"«"■  l'"in")itu.l  t,>  I,      I      Ti  .     "   '^""'''  ^""''-"iniiitH. 

ipt).rvnwii(i;uiiu.s;i.siii.sj.iifi,,,,.,r,'''^ ''!''-''••         ""^  •"t-'giNtrar  u-ix  w.      •     , 

.ttlMthcM  took  a,;'u  tL*  >,::^;!""^  it ,  an;!|  Krin,  ..,.,  l-L"!'^    .,i"^:^'j;;«,  '--t  l.i.  !.tli  eon  'of 

townsh,,,  nliid.  he  rcfu J.     ';  '","•  •'''  "'^'  «.i>no 
;.  vcs  of  lot.  14  a.Kl  ',*:-,  ^/  t"  -'";  ■>«  the  uesfc 

tlecert./ioatcn«ain.stS"t|   '    i?'''-\'''.''''^''''''Ii''g 
«    inus  was  <li.schar«e,     J    )/''"  ''"''-'  '"'•  ^i  >mvn- 


*.  ,.ili,iavit.s  the  couit  in  I  ',,'■.,*'••  ,  ^'1"'» 
,  r.Ji  atUcliMRiit  .lL',un.st  \  I  ;  '■"'^'  "'*•' 
>st  tlif  coii.stal.lcs    th'.T,    r'-  '■'-'"•''fd   it 

fwthat  they  were  aw.e'-of    he>;  ""f'""«  *.. 


inilo  for  ail  order  011  Ar   fr.  >„* 
^.i^..h^u^ed,w;^;K       f*'^     >eI>ook.s. 

t'trc.,«.ss,   daiining    ,1    nrm,!  l,""  .''''«''t 

^.u-.n,lu.hean.il,t.lres    o     'Clll'?   ""-' 

t^»ry.su,  t  a,.,.|„atio,i.s  for  sun  n  rv  .       '•^,'"' 

M  nnt  ;,,  encouraged.     A     -r '^V''''','^'''^'« 

R'vioiisly  hcen  refuse.l      )  /)        '     ''''I''^^''" 


1.      Li'ttXC.'i, 

[*<-  /.'.  ,V.  O.  ,.  ///,  ,,.  ,.;.,■, 
If.isid  to  I!,   and   C    for    f 
fcuwonant  to  renew  nf  ;,"""''"'   >'*-'''*'"«. 
hra.i„„i,„.  terni,    inLs  he  l"'"'/'^.  *''•■*<= 
Vl^r  tlu,.  inipn.veiiii      ri       '.         '""''^ 
•^^■1.    The  lessees   th    .   ..     ■        ^■•■''*^  ^»''« 

'^^.^^^ 

;lie 


"»'i  "IS  interest  to  ({     „.|,  ,  „   t     '^«'ster 

^""Xthe  lease  , ;i;f  ,??;;;;;•;'- tern,  s,, 
,^t.k  «.or  «age    r^^  «»<«  the,t 

•jwtnieiit  the  iilaintitf-  ,.7,'       1     ,      '  ' 

^«IU-,;hvevea.st''''''i','  '''^'^  ''"^^l  ■■' 
,«;l'vlnleitwa.^tTO;'';*'^'^:^'''-'M'''iI, 

F  ««lr(ii,ithe  I.Sfh   .'"%", -'""thcr  lease 

W.iil«,«sessi;ui3ained;    VS  ;*:''''  J''''l 

•^   wlieie  the  aeti...!  ^"'"' tw-enty- , 

?■%  under  C  ;!"'/,  therefore  not  re.juir- 1 

'•*«tr,  th'if  H,„'  ■.'-'•   ^">   s.   4r)  •— 

'^''^•'    "S4SJ"'l'»t''-lause 

;^^Wl'rovailYmt'f,,r'  3;    ''"^'''^^^^^^ 
LV'"^  'l^feiulant    nsH     ''•^'^'Pti""  ; 

^'i« 'irst  leased  tL*'!';'^  '",I'?««e«- 
^•"^j  tJic  second,  being 


'•'''0  13  k  14  Vict    ,.  rt    ■ 
•■egular  legal  conveva.a.eJ  'l.,f.  "'",  ""»«"<-"l  to 
species  of  eonvevan,   v   1  '    "'I  ^'inliraces  everv 
«"y  way  atfeeted  ■     law  o/';/''"^!'  ''""'«  •'^■•0    " 

%sec.  07  of  C  S  TT  r' 
or  estate  of  any  partv.. (LI"  '''•  "-•  '^"  the  nd-fc 
i'  mutual  i..8..Xe  eomo  '''^' '"'  "'^"••anee  u^  J 
•"«"'-«'l.  at  the  time  '  ;;=^V"'  ^''o  property 
«;;. lected  to  all  claims,  gai^i^^t^^^^  the  .Jie,  i^ 
si'ch  insurance  ;  and  a  ,,„.■,        ^  "'«""-o.l  under 

I  veyance  from  tiie  a  J^i  ^^  I  •ir''t  ^'''T '"^ -' 
»"e   chari'e   of  tl„.    ,  '    '"'  take  su  i  ect  f-. 

""tioe.  aitl  tllt*i  tlKrir"^  ,"'",'""«''  -'^'"» 
'M>i:earon  thercgi.str3,f       '.."'''"'^'^  '!"««  ""t 
^-try  laws  not  S£g '&  h  '"■"""■'>''  *''« 
of.    eh   charge.     J/o.^/^^^,,;  '  ;''^;  /^-i-^tratioa 

without  a  witness  to  its  ,.v  '''"^^'tation  clause 
;"g."o  lands  in  U^r  r'm-id'  '""'  '""'  '^^^^ 
registration.  Hel.  f,,pfi  "1,  '  ^'"^  eapahle  of 
of  real  estate  in  gitr  ton';  "''^^  ""^  trLisfcree 
.■•egister  the  instlCe', 't  ,  '  '"?*'  •'^t  '"«  P^rH 
,  "'  the  city,  t,.wn/towi  s     :  ''■  "'V^''  '"-'  ^•''"n" 

;aiffi£l';^!i;:i:;;*~|.ii.  lots  have  1,1 

-';t the  V-ohaier  VSH^^J:?''-  '^^'■^"''"» 
''e  interest  aco.iir  '  '    .;!,;'!l^^'V"titlod  to 


i.,>i  1  ii    i""^"a«erat  sheritr'a  c.i    •    -•^''^"iion: 

I  ''Old  the  interest  ac.ini  ..J.     i   '''^  '■'  wititled  to 

withstanding  the  sler  « '«  .'"'^r '"'^i' ««'«-  ""t 

concern  the  village  lots   do  ff"'  '"  ^'"^  "«  they 

i>-v«ionsofthe^^eS.yS:;?'S,^;;i1-i 


4'i 


II 


I  , 


i:r 


Hd 


32G7  UF'XJISTUV  r.AWH. 

c.  :U),  and   IHC.S  (Ml  Vi.'t.  <•.  'JO.  ().),  tlm  latter  llfld.  tlmt  tlicHo  iiifonimlitiiH  «,rc  i„|,„,f„ 

of  wliiili   iiriiliiliitH  till!   rcK-Mtratiiiii  nf   (Ici'iIm  of  to  uvoiil  tin;  ri'niHtrutioii.      |'cr  W'll,,,,,    |  "" 

liny  |(ortioiis  of  lot.s  ho  laid  out,  iiiilr«n  they  eon-  Hlu'iitl'  wlm  had  Mold  tlic  laml  ainl  in.ul,.  th,. 

form  to  till"  jilan  of  the  |(io|nTtv  I'l'^ixtcred  under  "as  i\  eiiniiK'tent  iiernon  to  jjivc  tlu' ci.ri, 

HUuli  net.      Itnllihiiii  V.  ViiUitiixoii,  ■_'•_'  I'liy.  •10').  for  rejiintry,  tliouijli  out  of  otiice  ;  mni  ^\^^'    . 


See  llnrrimn  v.  Armour,  11  Cliy.  303,  \u  3*272. 


trar  liaviii;!;  aeti^il  upon  it,  tiiciML;ii 
liajw  have   refused  to  do  mo  owiiii;  tci  itn  nij,, 
alitv,  the  re),'iMtratioii  wilH  gooil.    ,/„»,,  y  (■ 
>t  ill.,  'M  Q.  II.  ;m.-).  ' 


V.    PimnF   KOK  REOISTHATtOV.  „,,         ,...„,. 

I  ho  ]iIaintilT  claiuu!d  lot  '.'.*>  nnd 

The  eourt   refused  a  niandaniUH   to  reKister  a  the  heirx-at  law  of  S.,  the  pat-nt 

deed  on  a  declaration  of   itn   exe<'ution    made  in  [s;.-,.      Defendants  el.iiined  iiihhi- ,i  ,|,.,. 

Knglaiid   under  ">  &  li  Will.  IV.  e.  (>•_',   Mulmtitu-  dated  and   rej^istered   in    \S{;~,  l„it  th, 

tiliK  deelaration.s    for   oaths.      In  n-  Li/oiii,  (i  O.  |,,.iil  ,„„it,t,.d   to   enter  defendant/  ,\, 

^-  "-7.  alistraet  index,    and  in 


IT  ;i  ilir,l  ff, 
■'■..'■V'llltal 

iliri.nij 

iicc^l  in  1 
,   .    ,.„.  .      ,     .       '•""•'<':i»n,c...,  „.|„.„^ 

Under  0  Viet.  c.  34,  h.  7,  the  execution  of  '  1'';""''"  .''i"!'''!'''!  at  the  re-iMtiv  nil,,,,  i,.,,, 
deeds  witiiin  the  eountv,  as  well  as  without,  f'''*'"^  ''"<  d''<'l.  h<'  "•"<  told  il,;,t  tl.c  |,,,t,,,y 
mi),dit  he  ju-oved  l.y  ad'idavits  sworn  hefcu-e  a  had  made  no  eonyey.ance  :  II.  |.l.  „ii,lri  :';i  Vj, 
commi.ssioner.  ///  /•' 
0/  York;  3  (,».  J5.  IHS. 

A  mandamus  will  lie  to  compel  u  witiiesH  to 
prove  the  exeeution  of  a  deed  and  memorial  for  j 
regi.stry.     /I'li/iiia  v.  O' Mmni,  1.")  1^.  H.  l-'Ol. 


Ihi'  lli-iiistrur  1)1' till'  ('oiiii/i/    !'•  -"■.  ,   . 
■    :  invaliilati 


h..   that  the 


rejjixtr.ir's  oiiii>Mnii  ,||,| 
the  re','istr.itioM,  or  i|r|invc  m,M 
hint's  deed  of  its  priority,  /.mn-ir  v  H.iikU 
■I  ill.,  WHi).  W.  •.'.-..-». 

Th. 


8eo  the  iio;ct;  suh-licad. 


VI.    nK.KKCIH  IN  ]Jk<IISTI(.\TION. 

\Si,-  U.  .s'.  U.  ,:  III,  .IS.  .1,1,  7S,  ,'!7,  !)<).] 

Hel.l,  uii.lcr  0  Vict.  o.  .34,  that  registry  in 
aoeor.lanee  with  the  net  was  imperative  ;  anil  ft 
dee.l  registereil  upon  a  memorial  in  whieh  thu 
addition  of  tlie  witness  to  the  deed  was  omitted, 
wa.s  therefore  hel.l  frau.lulunt  an. I  v.iid  asiig.ainst 
a  sulise.pU'iit  m.irtgagee.  Jtoh.ioii  v.  Wiidili U  it 
III.,  '24  C^  H.  :>14. 

The  r.'gistrar  having  reeordeil  a  eertilie.ate  of 
diseharge,  upon  an  alli.lavit  whieh  di.l  n.it  Ht..tu 
the  plaee  ot  exeeution,  as  re.piired  by  the  sta- 
tute : —  Hel.l,  th.it  tlmugh  he  sli.mld  jiroperly 
have  refused  to  register  it,  yet  lieing  registered 
it  was  ell'eetual  as  a  reconveyance  of  the  legal 
estate  t.i  the  m.trtgag.ir.  Uohs.in  c.'Wa.'.lell,  24 
Q.  H.  .'i74,  distinguished,  on  the  ground  that 
there  the  defect  was  ])atent  on   thi!  face  of  the 


iliseiice  of  the  resilience  ami  .ic.iiiii'i„| 
.the  suhs.'rihing  witness  to  a  eertlliiviti  ni , 

!  charge  of  niortg.ige,  on  tii.>  face  ..f  tl irtuid 

I  th.iugh  state.l  in  the  alli.lavit  :  II. 1,1, .  Lnl J 
olijection,  lieing  cure.l  liv  .'tli  \iit.  .■,  17,  ,<  \l 
Sloililitrt  V.  Stoililiirt,  3!»  {).  |{.  •JO.'I. 

The  omission  in  the  mum.iriat  .if  tii.'  ('Iin<a 
nanu!  of  the  mortgagee's  wif.',  wlm  ix.'iiitiJ 
liar  dower,  vitiat.'.l  the  registratini.  /;.„/4j 
.Smith,  >.)  Chy.  .347. 

A  sulise.juent  nmrtgag.'e,  wlm  li.ul  i|,,t ; 
notice:      llehl,  not  li.iiinil  liy  tlic  r.>;'i<tr,itii^ 
a  prior  mortgage,  the  memorial  .if  wliiiliiJ 
.•iently  descrilie.l  the  iiremises.     /I'u./ v  ll^ 
liiiiil,  10  Chy.  440. 

The  grantors  in  the  miMii.nial  wen- 
as  ''of  the  city  of  Lon.lun,  "  .iiid  .niinin 
descrilied  as  "of  Louil.in  " :  llilij,  siilii^ 
Held,  also,  sullicient  for  the  witness'  allil( 
provin''  execution  of  the  .Icc.l  and  mwn'.nJ 
state  tliat  "he  lia.l  seen  the  .iuf  cvciitiil 
the  deed."     /h. 

A  memorial  descrilie.l   the  lai  d  in  tlif 


registry  liook  where  the  memorial  was  coined.  :  words   as   the  deed,   which,   li.irtcvcr, 
Miii/riitli  V.  Tijil'l,  '2(i  (.}.  H.  87. 

IMaintitTs  claimed  certain  laud  in  the  county  of 
H.astings  through  A.,  whose  ancestor  in  1833 
t.iok  liy  conveyance  from  H.,  who  took  I ly  con- 
veyance from  the  jiatentee.  The.si^two  c.invey- 
anccs  were  defectively  registere.l.  Defendant 
claimed  thr.iugh  the  purchaser  from  the  heir-at- 
law  of  H.,  who.se  ilec.l  was  registered,  as  also 
that  from  the  patentee  to  h.  in  IS.")7  i  -Held,  that 
lilaintitl's  title,  if  c.msidere.l  uuregistere.l,  must 
prevail,  but  if  defectively  registered,  such  defect 
was  remove.l  by  subse.|uent  re-entry  of  the  deeds 
under  0  Vict.'c.  I'.',  and  10  k.  II  Vict.  c.  38, 
relating  to  this  county  :  that  this  w;w  retro- 
active ;  and  the  plaintitl's  ha.l  therefore  a  good 
registere.l  title,  ('(im/ihill  it  nl.  v.  Fo.r,  17  C 
V.  542.     .See  S.  ('.  '-'(i  t.t.  H.  (i3l,  p.  3270. 

The  sheritr's  eertiticate  on  which  the  deed  was 


I  sullii'iently  identify  the  prciiii.si-,,  ai:!  o'liii 
;  with   a   reference   to  a  nnirtg:i;,'u  imt  iiiijk 

into   the    menuiriivl  :    -  Held,    iiisiillicieiit. 

Hut 

I       Hel.l,    reversing    the   aliovi!    JH.l^'imiit. 

I  when  the  memorial   follows  the  .IworiptM 

j  the  deed,   the  deed   itself  being  .nirmtivl 

J  registration  ia  edectual.     S.  ('.,  '.'  h.  t  .A.j 

One  of  the  witnesses  swore  tliealliil.ivit|i 
the  execution  of  the  memorial  lii'furc  the 
witness  :  —Hel.l,  no  objection.  .V.  C.  iOllii 

Registration  of    a  mortgage  liuM  iintj 
I  invalidated  by  the  ni..rtgigee  signin;'it, , 
'  witness  to  it  subscribing  his  name  t"it. 

had    been    registered.      Mnir   v.  />(- 

t.;hy.  85. 

A   inortg.agc  an.l  memorial  w;u  t\r  ii| 


•  .        1     ii         1     1   t    I    i,ni     I    I       luio    1     1    the  2t)th   hebruary,  I.Sii,),  liiit  hv  ^nl'"' 
registere.l,   th.iugh  date.l   lOth  .July,    1840,   had    ii...    i  .^     •,   ^      •'  „.  ,., .    „.,.;„, 

*..,  ..  •     fi     1       1      -i.-         f  1.        1  I  the  (late  ni  the  ni.irti'.ij'c  was  wii'tii 

writtm  on  it  ni  the  handwriting  of  R. ,  who  was  i  .i,,,..  „, , ; ,,     <.  ,.    i  Pi."  i  .     i  ,\, 

I     -.r  '     iLx.i    1    1.  I     I  i.    /     ir      If  •  he  nicin.irial  stated  the  date  .il  tik 

sheri  r  in  1840,  but  ha.l  gone  out  of  oHice  before  i  .,„    m-r.         n  .i  i     ...  ,:.,i„.(.;  „  „„„l 
,„„,    ,,  ,,     ,.     .     ,„,,,  ,r     I  •     i.  .,      1      •,.•  I  as   1 »;).')  : — Held,   rej'istrati.iii  l'iwii. 

18(»1,  "  Duplicate  18(>l,  »n.l  in  it  theslicrill  was  i, ,././.,  kii.i  ..»,>- 
1  111  -.r  c  1\  IT  •■  1..  !■  f  XT  .  Aituli'liii,  I!)  (.  liy,  20.J. 
(leacribc.l  .IS  sheriti  of  the  I'nite.l  I  ounties  of  M.  ,     ''       •' 

ami  D.,  which   were  not    united  until  1850;-  1      .See  Bealtie  v.  Mutton,  14  t'liy.  (iSfi, 


IJJI'J 


l{K(iISTUV   LAWS. 


VII.  MANNi'ti  OK  IU:iiisTKhiN((. 

It WM nut  luii-Hsmry,  uiiilcr  3')  (iisn.  III,  c.  T). 
nbenicm'Tiiil  nf  ii  iiiitrtKiigo  tii  iiotiou  tlio  jn-n 
'   f,if  rciU'iiil'tiiiii.     Jliimil/on  \.   Ai/o/i*,  i'l  »t. 

I  a 

A 


rcinntriir  oiiilorgotl  on  n  ni<)i't]i;iigu  Ht'iit  to 
for  re|J!i»try  :  "  Ni>.  +»H'.'L>,  iinrjiortiiiK  to  lie 
^liiulnMt,' lnTi'iif,  wiiH  ivciinli'il '  at,  Ac,  oii, 
(leM,  rlt'ii'ly  i>i)t  u  I'oiiiiiliiuit'u  vvitli  thu 
Vict.  c. '.'-l.  "■  "''I.  uiiclcr  wliuli  till!  rcf^istriir 
',,,, 1,11, ill,'  tlic  iiiHtniiiii'iits  unci  ciTtiiy  witli- 
il.liwlilii'.iti'"'  ""^^  '■^'■'"''  "''''■''  I'*'  '>•  ri'i|iiiivcl 
kitati'.    /"  '■'    /'''"''•"'"'"'  '""'  ''"'  /I'nisfnir  o/ 


j  tlio  o|M'rntinn  of  tlu'  Itc^'istry  Act,  .loCJcii.  III.* 
r.  .'i.  111  favour  of  K.'k  rc>,'iMt»'ri'il  titlf  ,ih  ,i;,'iiii«t 
h.'Hpnor  iiiin'j,'ijiti'n'(l  oiii'.     fhu  d.  Mnlliuli  \. 

I  Mm;  Ml  \\.  II. 

I'ikUt  ."l."!  (li'o.  III.  c.  .'),  ill  onliT  to  |)ont|>oiio 

II  prior  (li'i'd  on  iiccoiint  of  iioii-icyistiy,  cviclciii'o 
iiiil^t  \w  ^;i^■^'ll  lit  tiic  trial  to  nIicw  the  titlo  i\ 
n'j.;i.sti'ri'il  one,  liffnro  the  ]irior  ilceil  was  given. 
Sitsiiii  V.   h'lltliruoil,  4  ()..   \\.  "jyi. 

Till'  voiivoyaiii'i 
ciitt'il  ill  IH.'<,'<,  aiii 
Ik'lil,  fli'arly  not 


r,„i„tii It/  Simiix;  'Ht  Q.  H.  4(i t. 


m  th' 
I'vur,  'lull 

\\v\  O'lltlj 

liKit  m\\ 
lllicii'iil 

lilpniiit,! 

ll,'S>Til>tif 

liiicv;it'.vl 

Ik.  >v  .\.| 

Itiiri'tlicJ 

r.  10 1  111 


u 

ii''t 

»:-' 

it.i 

J 

it.i 

Ircl 

ItW' 


AMI    OmIITIMI 


HI.  KkKK'T  ok    I'KOISTKKINd 
Id  KkiH.III'.U. 

1.    riij'iili'iili'l  ItiniilM, 

fci-isti'y  acts  ill)  not  anply  to  instriiini'iits 

Kiittil  |irivii'nsly  to  the  j,'raiit  from  the  crown. 

ftt^,  tlKTc'"!'',  till'  locilcc  (if  land  cxcmitcd  a 

t,i  iniivcy,  and   after  the  issuing  of   tlio 

(Hit  *iil  ami  coiivcyucl  the  property  to  a  third 

wliii  iijiiiiii  sold  and  e.\eciiteil  a  conveyance 

imriliwir  for  value,  hut  hefore  either  hail 

il bis  imri'li:isi' money,  the  holder  of  the  hoiid, 

iDi;  rijjistL'ivil  till-  same,  tiled  and  served  ft 

[..rsinvilic  pcrfoniiance  :      Held,  that  neither 

«;ii  ill  a  |iiisitioii  to  plead  a  purcha.se  for 

^Mvitlinut  nnticc,  and  that  the  plaintitl'  was 

til  a  specific  [lerforiiiauce   with  costs. 

fj\.jvrilitii,  '■>  I'hy.  4(i7. 

jtemily  iiiiitnniiunts  e.xcuutud  before  pntciit 
ith  i;i"  Iw  registered   art;   such  as  create  a 

lien  or  iiiciimlir.ince   on    the   land. 

.l/iwr,  l-.'Chy.  •_'!»(). 

ijiRMiniitici!  of  an  unregistered  assignnieiit 
tiakiiti'il  laud  has  the  same  efl'ect  as  like 
jtiiiaiimircgistered  convoyance  after  patent. 
[i.Utln,  13  I'hy.  40() ;  14  Chy.  4.") I. 

•V.  ('iiiinii!iii/x,  1.*?  I'hy,  25,  p.  3'J74. 


lik'i  V. 


'2.   Uni'i'jUli'fid  Tilli'K, 

Hii;isti'y  Act,   ,■}.')  (!ei).   111.  e.  T),  and  it 

.;U,  iliil  nut  ajqily  where  no  deed  had 

Iprevimisly  registered.     /><)('    d.  /fiiiinii/  v. 

,':o.  S.  4'-'4.    See  Doi-  d.  Ailhhis  v.  A/khi- 

KO.S.  140;  l)ni't\.S/,il,lr,/  V.    Wnlitroit,  2 

ym-.  CnmiMI  V.  Fw,  'M  Q.  K  i"M. 

Itlie^'nmti'e  of  the  crown,  conveyed  to  B., 
Weil  til  I'.  The  convoyance  from  H.  to 
irvjistcretl  in  the  Niagara  District  before 
»ol  181'.';  the  record  of  registration  was 
|iinriiii;  the  war;  t'.'s  deed  Wiia  not  re- 
iwcniiling  to  ")(!  (Juo.  III.  c.  I(i  ;  (". 
|tlii- Wiir  cimveyed  to  I).,  who  did  not 
uliisiiwil ;  ('  again  conveyed  to  K. ,  with- 
iikr.itiiui,  who  registered  ;  K.  conveyed 
niviilualiicciiii.sideration,  who  also  regis- 
-Hclil,  that  V.  not  having  registered  liis 
U(juiiiliani.e  with  .'lO  (!eo.  III.  c.  Hi,  had 
itfiit  of  securing  the  title  to  D.,  by 
■'■s  title  ail  unregistered  title  at  the 
lis  ciinveyaiice  to  l''..  Held,  also,  that 
t'lvcii  a  valuable  consideration  for  his 
*!•.,  the  fact  that  K.  had  given  no  eon- 
lorliisileed  from  D.  would  not  defeat. 


liv  the  hcii-at  law  being  exo- 
the  title  then  unregistered  :  — 

llelil,   clearly  not  rcouisite  to  register  the  will. 

.S<-otl  i-l  ill.  v'.  Mfl.ioil,  U  t^,  H.  5*4. 

riaiiitill"  siild  to  \\.  and  took  back  a  inortgago, 
which  he  neglected  to  ii'gistcr,  and  in  the  mean- 
time K.  sold  todefeiidant,  whorccnrded  his  deed 
tirst.  Ill  eiectinelit  on  the  mortg.ige,  defendant 
olijectcd  to  the  want  of  registry,  hut  closed  his 
CISC  without  h.iving  put  in  and  iiroved  the  plain- 
till's  deed  to  K.,  to  shew  tliat  the  title  was  a 
registered  one  when  defendant  gut  his  deed. 
The  learneil  jiidge  at  the  trial  would  not  allow 
the  defeiii:e  to  be  re  opened  ;  and  as  it  appeared 
that  defendant  was  aware  of  the  iiuu  tgage  when 
he  [Mirchased  from  Iv,  and  was  therefnre Vetting 
up  a  dishiinest  defence,  the  cmirt  refused  to 
interfere,      lilnkihl  w  (Ini-nll,  1(1  (^).  15.  2(il. 

A  mortgagee  whose  mortgage  was  ninde  before 
the  registry  laws  rcipiired  registration  to  insure 
priority,  tiled  a  l>ill  to  fureclose.  The  mortgage 
had  not  been  registered  :  Held,  that  snbseipiont 
mortgagees  were,  liouiid  to  redeem  him,  his  aii- 
plicatioii  lieing  to  tix  a  time  for  them  to  redeem; 
and  that  ]iurcliase  for  valuable  consideratiou 
without  notice  could  nut  be  pleaded  against  him. 
I'liiisirk/n-  V.  i'llli/,  ->  L.  ,1.  41.— Chy.  S.  V. 
ll>.  Iti4. 

I,,  conveyed  to  1).,  in  IS3'2,  and  I),  to  ('.,  iu 
IH.S.'l.  IMaintitl'  was  ( '. 's  heir.  These  dei'ds  were 
registered  in  KS.'W,  but  not  in  accordance  with 
the  nets.  D.'s  heir,  in  IS.")?,  conveyed  to  K., 
who  had  notice  of  the  previous  deeds,  and 
through  whom  defendant  claimed,  K.  registered 
his  deed  in  IS."  ;  and  in  I.S(i(i  the  plaintitl'  had 
his  two  deeds  "  examined  and  re-entered  "  under 
the  !>  Vict.  e.  12,  10  &  II  Vict.  c.  ."W,  passed  to 
remedy  the  errors  in  ])revious  registries  :  Held, 
that  the  plaintiirs  title  clecily  must  prevail,  for 
under  the  then  registry  acts,  as  the  title  tirst 
became  a  registered  one  ,ii  IS.'i".  K.  gained 
nothing  by  his  prior  registration,  and  if  he  had, 
his  interest  so  acipiireil  would  not  be  protected 
by  the  remedial  acts.  Caiiijtliill  il  iil.  v.  For,  2(> 
(j.  K  (iSl. 

In  ejectment  the  plaintiff  claimed  under  a  tax 
sale  made  in  IS.T.).  The  slierirt"'s  deed  was  made 
on  the  10th  luly,  1840,  but  not  registered  until 
the  18tli  .July,  18(H.  Defendant  claimed  under 
the  heir-.at-law  of  the  p.ltenteo,  by  deed  ihateil 
the  18th  of  May,  and  registered  on  the  ."tth  .luly, 
lS,")."i,  being  the  first  deed  registered  upon  the 
land: — Held,  Wilson,  J.,  diss.,  tliiit  tlie  title 
being  an  unregistered  <nie  when  the  .sheritf's  deed 
wiis  given,  that  deed  did  not  then  require  rejjis- 
tration  to  preserve  its  jn-iority  :  that  having 
been  registered  before  the  2tt  \'ict.  c.  24,  s.  .57, 
repeated  in  31  Vict.  e.  20,  s.  .59,  ().,  it  was  un- 
necessary to  re-register  under  those  acts  ;  and 
that  the  plaintitl"s  title  must  therefore  prevail, 
Jones  V.  Coimliii  et  nl,,  .34  Q.  B.  345. 
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The  13  &  14  Vict.  c.  63.  .ipijlies  only  to  in- 
Btruinents  executed  after  Ist  January,  1851. 
Therefore  where  a  testator  in  1831,  by  his  will, 
create<l  a  charge  iijion  lands,  and  the  patent  for 
the  land  issued  to  his  devisees  in  1852,  who  sold 
and  c(inveye<l  the  property  ahsolutely,  and  regis- 
tered the  conveyance,  tlie  court  Held,  the  land 
subject  to  tlie  charge  create  1  by  the  testator, 
although  his  will  had  not  been  registered. 
Ciniiplx-ll  V.  C'awpbdl,  G  Chy.  600. 


3.   ConvcijanceH  of  Growing  Timber. 

A  conveyance  or  devise  of  growing  timber  is 
within  the  Registry  Act.  Et/ii  v.  Onihli,  3  O. 
S.  Gil.  Affirmed  in  FciyKaon  v.  IJlll,  11  Q.  B. 
530. 

The  jjlaintifT  and  W.  entered  into  an  agree- 
ment, by  which  the  plaintiff  was  to  make  advan- 
ces upon  certain  conditions  to  W.,  to  enable  him 
to  draw  out,  and  to  make  and  get  to  market  a 
quantity  .of  timber.  It  was  iigreed  that  the 
timber  then  made,  and  all  that  might  thereafter 
be  made,  should  be  delivered  to  tlie  plaintiff  as 
security,  and  in  proof  of  such  delivery  should  be 
marked  as  specified,  and  that  it  should  be  rafted 
to  market  under  W.'s  directions.  The  timber 
was  seized  under  an  execution  by  the  defendant 
as  sherifi' ;  ami  the  plaintiff,  claiming  under  this 
deed,  replevied  : — Held,  that  the  statute  ref[uir- 
ing  registration  could  apply  oidy  to  that  part  of 
the  timber  in  existence,  as  timber,  and  owned 
by  W.  at  the  execution  of  the  instrument,  but 
that  it  clearly  applied  to  tliat  portion,  and  there- 
fore for  want  of  registration  tlie  deed  must  be 
held  void  altogether  ;  but,  at  all  events,  it  could 
have  operated  to  pass  only  that  part  of  the  tim- 
ber which  was  made  and  capable  of  delivery  at 
the  time  of  its  execution,  and  such  as  being 
made  afterwards,  was  delivered  to  the  plaintiff 
and  marked  for  him.  Short  v.  Ruttan,  12  Q.  B. 
79. 

Semble,  that  standing  timber  is  within  the 
provisions  of  the  registry  laws  ;  and  that  the 
purchaser  of  the  right  to  cut  the  same  is  affected 
with  notice  of  the  conveyance  from  the  original 
owner  and  a  mortgage  back  from  his  vendee. 
McLean  v.  Burton,  24  Chy.  134. 


4.  Sheriffs'  Deeds. 


applied  to 
'ins'  sales. 


(a)  Sales  under  Execution, 

The  Registry  Act,  9  Vict.  c.  34,   .. 
sheriffs'  deeds  to  purcliasers  at  sheriUo    o...^». 
I>oi'  d.  Brvvnan  v.  OWiill,  4  Q.  B.  8.   iieeWaters 
V.  Shade,  2  Chy.  457. 

A.'s  land  was  sold  under  execution  in  1843, 
but  the  sheriH'  did  not  execute  a  deed  to  the 
purchaser  imtil  1833.  In  1852  A.  conveyed  to 
one  C,  who  conveyed  to  the  plaintiff.  The  last 
two  deeds  were  registered,  but  that  from  the 
sheriff  was  not : — Held,  that  the  prior  registry 
of  the  plaintiff's  title  could  not  defeat  the 
sheriff 's  deed,  for  the  lands  were  bound  by  the 
execution  and  sale,  and  therefore  out  of  A.'s 
power  to  convey.  Btirnhamv.  Daly,  11  Q.  B. 
211.     See  Smith  v.  Brown  et  al.,  14  Q.  B.  12. 

A  mortgage  by  husband  and  wife  of  the  wife's 
lauds  was  registered  without  any  examination 
of  the  wife,  as  required  by  the  statute.     The 


sheriff  afterwards  sold  and  conveyed  thu  Ims 
band's  interest  in  the  lands  under  a  fi,  fa.  •  j,,,,! 
the  deed  to  the  purchaser  was  registoreil  ai'Ur 
the  re-execution  of  the  mortgage,  and  the  due 
acknowledgment  by  the  wife,  which  niortL'ai'e 
however,  was  not  re-registered  after  .'<in.li  re-exe' 
cution  and  acknowledgment  : — Held,  that  the 
interest  of  the  liusband  in  tlic  land  jjasstd  to 
the  purchaser  under  the  sherifl's  deed,  to  tlie 
exclusion  of  the  mortgage.  Moij'at  v.  Ornvn  4 
C.  P.  402. 

See  liathhuH  v.  Cidliertmn,  22  Chy.  405,  p.  32c; 


(b)  Sale.'*  for  Taxes. 

The  sheriff,  on  the  9th  October,  18(10,  sull 
the  land  in  question  for  taxes  to  the  plaiiititr,  aiid 
gave  a  certificate  of  the  sale,  iiut  for  sniut;  ivas.in 
not  explained  he  did  not  obtain  his  duud  until 
the  17tli  September,  1S6G,  and  lie  legisteitd  it 
on  the  same  day,  within  one  year  fioin  the  jiati- 
ing  of  29  Vict.  c.  24.    There  was  im  iniKif  dt  any 
neglect  or  misconduct  on  his  part  in  imt  iirmur 
ing  the  deed  sooner  : — Held,  that  the  delay  in 
registering  did  not,  under  29  \'ict.  c.  24,  s,',"];, 
avoid  the  deed  as  against  the  purchaser  nt  tlie  i 
land  who  had  first  registered  :  tliat  the  deed  not  | 
having  been  questioned  within  the  time  liiiiitpi 
by  the   protecting   statutes,    was  within  their  j 
operation  ;  and  that  the  plaintiff,  luiiigiiig eject- 
ment in  1870,  was  entitled  to  recover.    Canii\ 
v.  Btiri/e.s.s,  40  Q.  B.  381. 

See  Joncn  v.   C'omlen  et  «/.,  .34  Q.  B.  345. al 
3270. 


5.  Equitable  /ntere.it.t. 

[SeeJi.  S.  0.  c.  Ill,  s.  si. 

Priority  may  be   gained  by  ineans  nf  prior 
registration  as  between  ecjuitable  incnnihraiics 
but  this  priority  will   be  defeated  hy  uoti* 
Bethune  v.  Caulaitt,  I  Chy.  81. 

The  13  &  14  Vict.  c.  63,  made  no  change  ii 
the  rights  of  eijuitable  incumbrancers.  Jfd 
Manter  v.  Phipitfi,  5  Chy.  253. 

Where  a  mortgage  was  created  hy  thedepi 
of  title  deeds,  and  the  borrower  signed  a  iiiem 
randum  stating  the  sum  loaned  .iiid  times  fJ 
repayment,  and  agreeing  to  execute  a  writinjj 
enable  the  lender  to  transfer  or  control  cert 
mortgages  so  deposited  : — Hehl,  that  this  lueo 
randum  did  not  require  registration  to  secure  ij 
priority  over  a  subsequently  registered  iiicmr 
orance,    such  memorandum  not  heiiig,  in  t' 
language  of  the  act.  "a  deed,  conveyance  j 
assurance  affecting  lauds."  Harrison  v.  Amm 
11  Chy.  303. 

The  66th  sec.  of  the  Registry  Act  (1805),  vroj 
enacts  that   "no  equitable  lien,  charge  wj 
terest,  affecting  laud  shall  be  deeined  vali 
any  court  in  tliis  province  after  this  act  i 
come  into  operation,  as  against  a  registeiwj 
strument  executed  by  the  same  party,  him 
or  assigns  ;  and  tacking;  shall  not  be  iJlo'f^j 
any  case  tOJ  prevail  agamst  the  iirovisiousof  j 
act," — is  not  retrospective.    McDoiudd^: 
Donald,  14  Chy.  133. 

The  Registry  Act  of  1865  does  not «« 
prior    equity   against  a  subsequent  rcj,™ 
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deed  where  the  latter  wag  taken  with  notice. 
V;,//f  s-.Si-lti'riinjlonyld  Chy.  512. 

W.  mortgaged  his  land  to  S.,  and  afterwards 
sold  and  conveyed  the  equity  of  redemption  to 
\  •  l)ut  liy  mutual  mistake  the  land  was  so 
'liiscrilied  iu  the  conveyance  to  A.  as  to  comprise 
part  only.  A.  sold  and  conveyed  to  S.  by  the 
same  desin-iption.  The  plaintiff  afterwards  dis- 
cdvered  the  omission,  procureil  W.  to  sell  and 
oouvey  the  omitted  portion  to  him,  and  filed  a 
bill  a^iiiist  S.  for  a  conveyance  thereof.  It  was 
|,rovt'd  that  before  the  sale  to  the  plaintiff  W. 
hail  sold  all  ho  purchased  to  A.  : — Held,  sutti- 
,  itiit  proof  of  that  actual  notice  which  is  requisite 
i:i  this  class  of  cases.     Ih. 

sic  Cwilii/  I't  (il.  V.  Siiii/h  ft  al.  40  Q.  B.  543, 
»,  wrS  ;  t-V/y  V.  Ball,  23  Chy.  390,  p.  3276. 


6.  WilU. 

hifancy  is  not  an  inevitable  difficulty  within 
i'tho  fifteenth  section  of  the  Registry  Act,  35 
i;tii.  ill.  0.  t"),  so  as  to  preclude  the  nece.ssity  of 
I  ail  infant  devisee  registering  the  will  within  six 
liBiiiithaof  the  death  of  the  devisor,  to  avoid  a 
looiiveyance  by  the  heir  at  law.  M<  Leod  v. 
\Triiii'j;o  0.  ^'.  455. 

M,  devised  lands  to  his  two  sons,  John  and 

James,  and  died  in  1S.S4.     The  will  was  re^is- 

lemlin  1852,  soon  after  .James  came  of  age,  the 

!}iiio  having  been  a  registered  one  since   1833. 

Sii  1850,  .Itiiiu,  the  eldest  son  and  heir-at-law  of 

ll.,  ciinveyed  the  south  half  of  the  land  to  the 

Beffwlant,  who  registered  his  deed   the  same 

iTiir,    In  18.5(),  the  other  half  was  sold  to  defen- 

I'd.iit.  under  an  execution  against  the  executors, 

lo'tiined  on  their  confession  : — Held,  that  defen- 

iliiit  was  entitled  to  the  whole  ;  for  as  to  the 

lentil  half,  the  deed  by  the  heir-at-law  must 

reviiil,  the  infancy  of  James  being  no  excuse  for 

lot  registering  the  will ;  and  as  to  the  north 

Ijli,  that  the  court  could  not  go   behind  the 

lilginent.    Mandcvilk  v.  Nkholl,  16  Q.  B.  609. 

Where  the  plaintiff  claimed  under  a  will,  and 

leitiiilaiit  under  a  deed  from  tlie  heir-at-law, 

istcred  before  the  will  :— Held,   1.    That   to 

|vt  the  deed  priority  it  must  be  proved  to  have 

Wi  fur  valuable,  though  not  necessarily  for  a 

loney,  consideration  ;  but,  2.  That  the  plaintiff, 

Vealhng  for  the  deed  under  a  notice  to  produce, 

^d  putting  it  in  on  another  branch  of  the  case, 

ished  priinfi  facie  evidence  of  the  considera- 

u  mentioned  in  it.    Bond y  v.  Fox,  29  Q.  B.  64. 

iThe  deed   was  by  the  heir-at-low  and   his 

ptlier,  describiiiL'  themselves  as  devisees  under 

(will  (by  which  the  plaintiff  took  a  life  in- 

tst  in  the  laud,  and   it  then  went  to  the 

intorg,  who  were  to  make  certain  payments  to 

I  "thev  children. )     It  was  a  quit  claim  by  deed 

II  of  their  interest  only,  .and  the  consideration 
1  ixpressed  to  be  t'43  15s.  in  money,  and  the 
Bttt  lieeoniiiig  responsible  to  the  family  of  the 
latnr  f(ir  the  payment  of  any  money  or  the 
lurnwnce  of  any  services  required  of  the 
.iirshythe  will:— Held,  that  nevertheless, 

m:  vrior  registry  of  this  deed,  the  plaintiff's 
ti under  the  will  was  cut  out.  Ih. 
'  1S31,  A.  devised  his  farm  to  his  widow  in 
UBtl  left  her  in  possession.  The  will  was 
F  rcgistereil ;  and  shortly  after  the  testator's 
"liis  eldest  sou  and  heir  went  into  posses- 


sion with  his  mother,  anil  so  continued  until  his 
mother's  death  in  1854  ;  the  son  manatfing  the 
farm,  and  being  reputed  owner  during  this 
period.  After  his  mother's  death  he  was  in  sole 
possession,  and  in  1862  he  mortgaged  to  a  person 
who  had  no  notice  of  the  will  or  o(  the  widow's 
title  ; — ^Held,  affirming  the  decree  below,  that 
the  widow's  heirs  cimld  not  claim  the  property 
against  the  mortgagee.  A.  Wilson,  .1.,  diss, 
SU'pfirii  V.  SiiHiMuii,  15  Chy.  594  ;  12  Chy.  493. 

See  Bi/krH  v.  Milki;  14  Chy.  25. 


7.  Xolice. 

(a)  Bji  RKjhtrntion. 

[See.  U.  S.  O.  c.  Ill,  .V.  7.s\] 

Under  35  Geo.  III.  c.  5,  registration  was  not 
notice  in  this  country.  Street  v.  (.'ominerclal 
Bank,  1  Chy.  169  ;  1  E.  &  A.  246. 

[It  was  made  notice  l)y  13  &  14  Vict.  c.  63,  s.  8.] 

Under  C.  S.  U.  C.  c.  89,  registration  is  notice 
of  all  instruments  registered  Ijefore,  as  well  as 
since,  registration  was  made  notice.  Vance  v. 
Cumin  in  i/x,  13  Chy.  25. 

Since  that  act,  registration  of  a  mortgage  of 
unpatented  lands  under  8  Vict.  cap.  8,  s.  9,  is 
notice  to  subsequent  purchasers,  whether  the 
patent  has  issued  under  or  without  a  decision  of 
the  heir  and  devisee  commissioners.     //). 

The  principle  upon  which  the  Registry  Act 
proceeds  is,  that  a  party  accjuiring  land  ought  to 
see  whether  there  is  anything  registered  against 
the  land  he  is  about  to  acipiire,  and  that  he  is 
assumed  to  search  the  registry  for  that  purpose  ; 
but  this  does  not  apply  to  one  who  is  not  ac- 
(juiring,  but  parting  with  an  interest  in  land, 
and  registration  is  not  notice  in  such  a  case. 
Trust  and  Loan  Cunipani/  v.  Sham,  16  Chy.  446. 

The  registration  of  a  deed  is  not  constructive 
notice  of  the  grantor's  interest  in  land  not  com- 
prised in  it ;  and  has  not  the  same  effect  in  that 
respect  as  actual  notice  of  the  registered  deed 
might  have.  Mercliant.t'  Bank  v.  MorrUun,  18 
Chy.  .382.  See  S.  C,  19  Chy.  1,  where  this 
decision  is  reversed. 

Two  mortgages  were  successively  t.aken  and 
registered,  whicli  by  mistake  omitted  a  certain, 
parcel  of  ground  which  both  were  meant  to  con- 
tain. The  second  mortgage  was  subsequently 
assigned  for  value  without  actual  notice  of  the 
first  mortgage ;  and  the  assignee  afterwards 
acquired  the  legal  estate  from  the  original  ven- 
dor's grantee,  who  was  entitled  to  hold  it  for 
unpaid  purchase  money  : — Held,  that  the  as- 
signee of  the  seconil  mortgage  was  entitled,  iia 
a^inst  the  first  mortgage,  to  hold  the  legal  estate 
until  the  second  mortgage  should  be  paid.     Ih. 

By  a  deed  duly  executed  and  registered,  lauds 
with  a  water  frontage  were  vested  in  a  man  for 
life — remainder  to  his  son  in  fee.  The  deed  con- 
tained an  agi'eeinent  or  stipulation  that  neither 
party  should  be  at  liberty  to  dispose  of  or 
encumber  the  property  in  any  way  without  the 
consent  of  the  other.  The  father,  wth  the 
knowledge,  but  without  the  consent  of  his  son, 
sold  portions  of  the  water  frontage,  and  the  pur- 
chaser, with  the  knowledge  of  the  son,  improved' 
thereon.     After  the  deaitli  of  the  father  the  sea 
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sold  aii'l  conveyed  the  lands,  including  the  whole 
water  frontage,  to  W.,  whereupon  a  bill  was 
filed  by  the  vendee  under  the  father  against  tlie 
son  and  W.,  claiming  absolutely  the  part  of  the 
water  frontage  which  had  been  conveyed  by  the 
father,  on  the  ground  of  accjuiescence  by  the 
son,  and  that  W  .  had  notice  of  the  plaintitt''8 
interest : — Held,  that  the  registration  of  the  deed 
under  which  the  fatlier  and  son  claimed  was 
actual  notice  of  the  son's  title,  and  that  his 
acjuiescence  or  lying  by  cf)ul(l  not  afl'ect  his 
interest,  1  ut  at  most  could  only  be  construed 
into  a  couoent  by  him  to  the  sale  by  the  father 
of  his  own  interest ;  and  send^le,  that  under  the 
circumstances,  if  ev.en  registration  were  not 
actual  notice,  the  acijuiescence  would  not  bind 
his  reversionary  interest ;  and  that  even  if  the 
plaintitF  had  accjuired  any  equitable  interest 
arising  out  of  sucli  acquiescence,  he  could  not 
enforce  it  against  W.,  without  proving  actual 
notice  to  him  of  such  equitable  interest.  Bell  v. 
Walb'i;  20  Chy.  558. 

The  owner  of  two  town  lots,  25  and  26,  sold  a 
portion  of  20  to  one  P.,  but  by  mistake  the 
description  in  the  deed  was  such  as  at  law  to 
pass  the  whole  lot.  He  subsecjuently  sold  lot 
25,  and  all  of  lot  2G  not  before  sold  to  P.,  to  the 
plaintiff,  and  the  deed  thereof  was  duly  register- 
ed. Subsequently  to  such  registration,  defen- 
dant obtained  a  conveyance  from  P.,  the  descrip- 
tion of  the  land  being  the  same  as  in  the  deed  to 
P. : — Held,  that  the  registration  of  the  plaintiff's 
deed  was  notice  to  defendant  of  the  plaintiff's 
claim  to  that  part  of  lot  26  not  sold  to  P. ,  and 
that  the  plaintiff'  was  entitled  to  a  re-conveyance 
thereof.     Haijm-x  v.  Gillen,  21  Chy.  15. 

B.  iieing  the  owner  of  lot  A.,  mortgfvged  the 
same  to  C.,  who  assigned  the  security  to  J., 
covenanting  for  the  payment  of  the  mortgage 
money,  which  assignment  was  duly  registered. 
Afterwards  B.  agreed  with  W.,  the  owner  of  lot 
B,  to  exchange  properties,  B.  undertaking  to 
have  his  mortgage  to  C.  transferred  from  lot  A 
to  lot  B,  to  which  C.  assented,  not  informing 
either  of  them  of  the  assignment.  C. ,  who  was 
a  solicitor,  was  employed  by  both  parties  to 
prepare  the  several  conveyances,  including  the 
mortgage  from  B.  to  himself  on  the  newly  ac- 
quired property.  No  mention  was  made  or  pro- 
duction demanded  of  the  first  mortgage,  which 
remained  undischarged.  B.  paid  oft'  and  ob- 
tained from  U.  a  discharge  of  the  new  mortgage 
given  by  him  on  lot  B  ;  and  C.  paid  the  interest 
to  J.  for  several  years,  when  he  made  default, 
and  the  plaintiffs,  the  representatives  of  J.,  then 
applied  to  B.,  when  he,  for  the  first  time,  was 
made  aware  of  the  assignment : — Held,  reversing 
the  decision  of  the  Chancellor,  that  the  payments 
so  made  by  B.  to  C.  had  not  the  effect  of  dis- 
charging the  mortgage  on  lot  A,  and  that  the 
plaintiff's  were  entitled  to  a  foreclosure.  Held, 
also,  that  W.  was  affected  with  notice  of  the 
assignment  by  the  registration  ;  and  with  con- 
structive notice,  by  his  omission  to  enquire  for 
the  mortgage.  Held,  also,  that  it  was  not  neces- 
sary to  set  up  the  registration  of  the  assignment 
ir  the  bill  in  order  to  prove  notice  ;  and  that, 
if  necessary,  an  amendment  should  have  been 
allowed  under  the  A,  J.  Act,  1873,  sec.  50. 
Gilleland  et  al.  v.  Wotlm'orth  et  al.,  1  App.  K. 
82.     S.  C.  23  Chy.  547. 

See  Memies  v.  Kenedi;  23  Chy.  360,  p.  3284. 


(b)  By  Posaesision. 


L-iainiing 


The  jilaintiff's  brother  bought  iHitiiin land^ 
for  her,  and  put  lier  in  possession  tlitrcut  imt 
afterwards  obtained  the  patent  thwefor  in  liis 
own  name  and  procured  incuuibiaiiLes  to  k 
created  thereon,  which  were  duly  ifgjstered--- 
Held,  that  the  ec^uitable  interest  ol'  the  jil^ijutilf 
could  not  prevail  against  the  title  of  the  incum- 
brancers, possession  not  being  siicli  Udtiic 
title  as  will  affect  the  right  of  a  jiarty  el 
under  a  registered  conveyance,  liell  i',  W  jilkin 
20  Chy.  560,  approved  of.  Sevtioii  lii;  „i  the 
Registry  Act  of  18()5,  and  sec.  (iS  of  the  liejnstrv 
Act  of  1868,  considered.  Urcif  v.  /jd//,  •';j\'l)v 
390. 

In  ejectment  it  appeared  that  ^1.,  owning  tii^  I 
land  in  question,  conveyed  it  in  1>S.")2  tn  W.J, 
M.,  who  in   the  same  year  iiKjrtyaged  to  tht 
Trust  and  Ltian  Co.     They,  in  l!S")S,  cimvcvidl 
to  W.,  who  in  1859  mortgaged  it  again  totliiin.j 
and  in  1860  they  conveyed  to  C,  wiui  iluvispif 
it  to  the  plaintiffs.     All  these  conveyances  wiril 
duly  registered.     Both  W.  ,J.   ;M.  ami  W.  wtre! 
acting  as  trustees  or  agents  for  M.     Vov  the  ■ 
fence  it  was  shewn  tliat  M.,  in   \Kfl,  verhallrl 
agreed  to  sell  the  land  to  one  1'.  S.,  whoiiaidT 
the  purchase  money  and  took  jidssossion  as  a| 
purchaser.     In  1859  he  received  a  bninl  fnmi  M.f 
to  convey  to  him  in  two  months,  Imt  he  ntver) 
obtained  a  conveyance,  and  the  boml  was  never! 
registered,    nor  could  it  be  under  the  legistrj 
law  when  it  WhS  given.     He  died  in  I8J!I,  aiijj 
his  wife  and  children,  the  defeutlants,  had  wni 
tinned  to  hold  possession  ever  since.    C.  wliei 
he  purchased  in  1860,  had  notice  of  such  |»4 
session  :  —  Held,    following  the  previ(]us  ca«!j 
the    last    decision    in    Chancery,    tlKingii 
posed  to  earlier  cases,   that  kmiwloiljje  of  till 
possession  held  by  the  plaintiffs  having  an  cijm 
table  interest  was  not  sufficient  to  aU'ect  tlu 
registered  title,  and  that  the  plaintiffs  tiierciorj 
were  entitled  to  recover  ;  but  a  new  trial  ws 
granted,  with  costs  to  abide  the  event,  to  eiiablj 
defendants  to  shew,  if  possiljle,  that  C.  iu  f 
bought   subject  to  ^l.'s  equity  of  reilemptiod 
Codi'ij  et  al  v.  Smith  et  al.,  40  Q.  B.  5«, 

The  possession  of  .an  estate  by  the  Hrst,  ti 
unregistered,  purchaser  from  a  registered  owneJ 
is  not  of  itself  notice  to  a  subse(iueiit  purchaser 
Waters  v.  Shade,  2  Chy.  457. 

In  case  of  an  unregistered  interest  of  a  dalj 
antecedent  to  the  Registry  Act  of  181)5,  ami  n^ 
founded  upon  a  deed  or  conveyance  which » 
capable   of  registration,    constructive  notice  I 
suthcient  against  a  subsequent  registered  convej 
ance  ;    and  possession  of  the  proiierty  by 
pi;rty  having  such  unregistered  interest  is  sul 
cient  constructive  notice  for  this  purpose.  .Vm 
V.  The,  Bank  of  British  Nurth  A  mcrini,  15  I'll 
308. 

The  plaintiff  purchased  land  from  J.,  who^ 
purchased  from  G. ,  no  conveyance  having  "■ 
made  to  J.  by  G.,  who  afterwards  conveyeil 
T.,  a  son  of  the  plaintiff,  who  mortgaged  it 
represented  the  property  as  his  own  j  thepl^ 
tiff  being  all  the  while  in  possession.  Tlieti| 
wa.s  not  a  registered  one  : — Held,  that  the  m 
gaeees  were  affected  with  notice  of  plainti 
title  by  reason  of  his  possession,  although  tlii 
was  no  pretence  of  actual  notice  to  them ; " 
they  havmg  omitted  to  set  up  the  registry 
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lua defence,  liberty  was  gis-en  them  to  applj- 
ijif'lj.^ve  to  do  80,  if  so  advised.    (.Iny  v.  Couchti; 
lljCby.  419. 

The  nile  thiit  iiosscssion  is  notice  of  the  title  of 
I  the  pirty  s"  '"  possession  considered  and  acted 

Where  a  father  and  son  lived  together  on  cer- 
I  tjin  land  of  the  father,  and  continued  to  do  so 
I  jfter  a  conveyance  by  the  father  to  the  son,  it 
j«3-Held,  that  the  son's  possession  after  the 
Icdivevi'nce,  did  ii  u  affect  a  subsequent  pur- 
|jl^,gcr  from  the  father.  Shcrhoneau  v.  Jejf'ti,  15 
[Chy.  574. 

Possession  is  not  such  notice  as,  under  the  late 

iKejistry  Act,  '^'2  Vict.  c.   20,    O.,  postpones  a 

litgittured  deed  to  the  prior  unregistered  title  of 

lllie  i^rty  to  such  possession.     lit. 

In  the  case  of  a  registered  title,  actual  notice 

1  the  title  of  an  adverse  claimant  is  required  to 

iffeit  tiie  grantee  holding  uniler  a  registered  in- 

ninient.     The  mere  fact  that  such   adverse 

jimaut  is  in  actual  possession  of  the  land  is  not 

Biiicieiit  notice  ;  nor  will  it  be  actual  notice  if 

Ihe  grantee  is  aware  of  the  fact  that  a  person 

pther  than  his  grantor  is  in  possession.     J{ue  v. 

imkii,  24  Chy.  589. 


(c)  Constructive  Xotke. 

Constructive  notice  is  insuiiicient  in  any  case 
)  postpone  a  registered  conveyance  executed 
mi  fide.    Fcrrans  v.  McDonuld,  5  Chy.  310. 

I  Such  circumstances  as  are  sufficient  notice  to 
lit  a  party  upon  entiuiry,  will  not  prevail  over 
Irepstered  title.     Sodvii  v.  Stevem,  1  Chy.  346. 

J  B.  and  wife,  after  executing  a  mortgage  in 

^vour  of  U.,  conveyed  the  premises  comprised 

iereitt  to  J.,  subject  to  the  mortgage,  which 

I  referred  to  in  the  conveyance,  as  also  in  the 

kmorial  thereof  registered.     After  the  regis- 

ktidii  of  this  conveyance,  J.  and  his  wife  exe- 

■teJ  a  quit  claim  deed  of  the  premises  to  the 

life  of  B.    A  mortgage  was  subsequently  made 

I  favour  of  IS.,  which  was  signed  and  sealed  by 

I  ami  his  wife,  but  she  was  the  o)dy  grantii'g 

rty  named  therein,  and  the  same  was  executed 

liore  the  mortgage  to  D.  : — Held,  that  con- 

mttive  notice  of  the  mortgage  to  D  was  the 

ostthat  could  have  been  imputed  to  S.,  which 

jinsutiicient  to  postpone  a  prior  registration  ; 

It  that  his  mortgage  was  wholly  inoperative  in 

w|uence  of  B.  not  being  named  as  a  granting 

rty  therein.    Foder  v.  liudl,  15  Chy.  244. 

[he  Court  of  Chancery  in  this  country  having 
pjMutly  held  constructive  notice  of  an  un- 
jisterecl  interest  to  be  insufficient,  where  such 
registered  interest  was  founded  on  an  instru- 
lilt  apahle  of  registrDtion,  and  the  want  of 
Till  notice  was  not  wilful  or  fraudulent,  this 
bill  continue  to  be  acted  on  until  the  differ- 
Idoctrine  lately  held  by  V.  C.  Stuart  in  Eng- 
Y  *"')  Mr.  Justice  Lynch  in  Ireland,  is 
pted  in  Appeal,  either  in  England  or  here. 
^(v.  Thehaiikof  BrUiuh  lYorm  America,  15 


(d)  Other  Cases. 

L  conveyed  in  fee  to  B.  and  died,  and  after- 
<hia  heir  conveyed  the  aame  land  in  fee  to 


C. ,  whose  deed  was  registered  before  the  deed  to 
B.  : — Held,  that  C.'s  deed  being  first  registered, 
secured  him  the  title,  although  he  hud  notice  of 
the  deed  to  B.  Doc  d.  Pdl  v.  Mitdwner,  Dra. 
471. 

^Vhcro  a  subsequent  deed  was  registered  first, 
a  prior  one  from  the  same  party  was  held  fraud- 
ulent and  void,  although  its  registry  had  been 
prevented  by  tlie  frauil  of  the  sub3e(iuent  pur- 
chaser, he  having  in  the  meantime  conveyed  to 
a  third  party  for  a  valuable  ccnsideration  with- 
out notice.  Doe  d.  Xellin  v.  Matlock,  2  O.  S. 
487. 

Mere  notice  of  a  previous  deed  for  the  sale  of 
growing  timber  will  not  defeat  a  subsequent  con- 
veyance of  the  land,  if  the  latter  be  registered 
first.     Ellm  V.  GruM),  3  O.  S.  Gl  1. 

Semble,  that  standing  timber  is  within  the 
provisions  of  the  registry  laws  ;  and  that  the 
purchaser  of  a  right  to  cut  the  same  is  afTected 
by  notice  of  the  conveyance  from  the  original 
owner  and  a  mortgage  b.'\ck  from  his  vendee. 
McLmn  v.  Burton,  24  Chy.  134. 

Held,  that  a  purchaser  for  value  with  a  regis- 
tered title  under  a  sheriff's  sale  of  A.'s  interest 
in  land,  was  entitled  to  prevail  against  a  non- 
registered  conveyance  made  by  A.  prior  to  such 
sale.     Bruyere  v.  Knox,  8  C.  P.  520. 

Per  Richards,  C.  J. ,  the  late  Registry  Act  of 
Ontario,  31  Vict.  c.  20,  does  not  make  notice 
etFectual  at  law,  but  confines  the  relief  in  ecjuity 
to  cases  of  actual  notice.  Bondy  v.  Fox,  29  Q. 
B.  t)4.     But  see  the  next  case. 

Held,  that  under  the  Registry  Act  of  Ontario, 
21  Vict.  c.  20,  the  effect  of  actual  notice  is  not 
confined  to  a  court  of  ecjuity,  but  is  available 
in  a  court  of  law  ;  and  therefore  a  non-registered 
deed  is  not  defeated  by  a  subsequent  registered 
one,  where  before  such  registration  the  person 
claiming  under  it  had  actual  notice  of  the  prior 
conveyance.  The  last  case  as  to  this  point,  dis- 
tinguished.    Millar  v.  Umith,  23  C.  P.  47. 

Remarks  as  to  the  obvious  error  in  the  statute, 
sec.  67,  by  which  the  notice  is  referred  to  the 
time  of  registration  of  the  subsecjuent  deed  ;  so 
that  a  purchaser  for  value  without  iiotice  of  the 
prior  deed  might  be  defeated  by  notice  of  it  be- 
tween the  time  of  getting  his  deed  and  register- 
ing it.     lb. 

To  postpone  a  registered  title  on  the  ground  of 
notice  of  a  deed  having  been  previously  executed 
though  not  registeretl.  The  evidence  of  notice 
must  be  quite  satisfactory  and  distinct.  Nollys 
imod  V.   Waters,  6  Chy.  329. 

Express  notice  of  an  unregistered  assignment 
of  unpatented  land  has  the  same  effect  as  like 
notice  of  an  unregistered  conveyance  after  patent 
issued.  Goff  v.  Lister,  13  Chy.  406.  S.  C,  14 
Chy.  451. 

Where  the  registered  owner  of  land  had  parted 
with  his  interest  therein  by  an  unregistered 
deed,  a  person  who  afterwards  fraudulently  took 
and  registered  a  conveyance  from  such  registered 
owner,  prior  to  the  Registry  Act  of  1865,  know- 
ing or  believing  that  his  grantor  had  parted  with 
his  interest,  was  held  not  entitled  to  priority 
over  the  true  owner,  though  he  did  not  know,  or 
had  no  correct  information,  who  the  true  owner 
was.    McLennan  v.  McDonald,  18  Chy.  502. 
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A  registered  purchaser  Inlying  with  actual 
notice  of  .'in  unregistered  deed  of  an  unascertained 
part  of  the  land,  takes  subject  to  whatever  such 
deed  conveyed ;  and,  if  he  chooses  to  purchase 
without  proper  ciKjuiries  as  to  its  contents,  his 
erroneous  supposition  as  to  the  land  thereby  con- 
veyed, or  his  ignorance  of  the  names  of  all  the 
persons  interested  under  the  deed,  does  not  vary 
the  case.     Scvvrii  v.  McLeUan,  19  Chy.  220. 

A  married  woman,  while  yet  under  tweuty-one 
years  of  age,  but  representing  herself  to  be  of 
full  age,  conveyed  land  to  a  bonil  tide  purchaser 
for  value,  and  the  conveyance  was  duly  regis- 
tered. After  attaining  majority,  the  married 
woman  and  her  husband  joined  in  a  voluntary 
deed  to  another  person  as  trustee  for  her,  and  he 
subsetpiently  sold  the  land,  and  his  vendee  (on  the 
same  day)  created  a  mortgage  thereon  : — Held, 
that  the  married  woman,  notwithstanding  her 
non-age,  was  bound  by  her  representations  as  to 
her  being  of  age  ;  and  that  the  other  parties 
having  ncciuired  their  interests  with  full  know- 
ledge of  the  existence  of  the  deed  by  her  to  the 
purchaser,  and  after  the  i-egistration  thereof, 
took  subject  to  all  the  rights  of  the  purchaser. 
Benmtln  v.  llvhkn,  21  Chy.  222. 

Semblo,  that  under  the  facts  stated  in  this 
ease,  that  S,  having  been  an  innocent  puichaser 
at  a  time  when  registration  was  not  notice, 
would  liave  afl'orded  a  good  ground  of  defence 
if  it  had  been  taken  by  the  answer.  Kaii  v. 
Wihon,  24  Chy.  212. 

See  Blahbjy.  Garrett,  Ifi  Q.  B.  2(51,  p.  3270  ; 
Canei/  V.  Jordan,  5  Chy.  4G7,  p.  32(J9  ;  Bykert  v, 
31ilkr,  14  Chy.  25. 


8.  Proof  of  Coiimleration  of  Prior  Rvfistered 
Deeds. 

Where  A.  holding  land  under  a  registered 
title  sold  to  B.,  whose  deed  was  not  registered, 
and  B.  sold  to  C,  and  after  such  sale  sold  it  again 
to  I).,  who  registered  his  deed,  the  deed  to  C.  not 
having  been  registered  : — Held,  that  C.  could 
not,  by  obtaining  and  registering  a  release  for  a 
nominal  consideration  from  the  heir  of  A.,  obtain 
priority  over  D. ,  for  C.  could  not  be  considered, 
as  to  the  release,  a  subsequent  purchaser  for  a 
valuable  consideration.  Doe  d.  Major  v.  Rey- 
nolds, 2Q.  B.  311. 

Held,  the  non-registry  of  the  sheriff's  deed  in 
this  case  was  held  immaterial,  it  not  having  been 
shewn  that  the  prior  registered  deed  from  B.  to 
D.  was  for  a  valuable  consideration.  Doe  d, 
Rmse.ll  V.  Hodijkiss,  5  Q.  B.  348. 

A  party  who  claims  under  a  subsequent  con- 
veyance, by  reason  of  prior  registry,  must,  before 
he  can  recover  in  ejectment,  give  some  proof 
that  he  is  a  purchaser  or  mortgagee  for  valuable 
consideration.  The  production  of  the  subsequent 
deed,  stating  on  the  face  of  it  a  valuable  con- 
sideration, affording  no  evidence  of  consideration 
aa  against  a  stranger,  will  not  do.  Doe  d.  Cronk 
et  al.  v.  Smith,  7  Q.  B.  376.  See  McKenney  v. 
Arner,  8  C.  P.  46. 

A.  in  1842  conveyed  to  B.'s  son,  then  a  minor. 
This  deed  was  never  registered.  B.  swore  that 
he  bought  the  land  from  A.,  but  being  in  diffi- 
culty had  the  deed  made  to  his  son,  and  that 
he  bad  always  continued  in  possession,  but  upon 


this  point  the  evidence  was  contradictory  i ' 
lieir  in  1849  made  a  deed  of  release  to  ft.,  ami  R 
conveyed  to  the  lessors  of  the  plaintiff.  Hiith  I 
these  deeds  were  registered  :— Held,  that  ti.er 
being  no  evidence  that  the  deed  from  A.'s  heir  to 
B.  was  for  valuable  consideration,  B.  cnU  j^* 
displace  his  son  by  reason  of  the  prior  logistn-  of 
that  deed  ;  and  for  the  same  reiison,  tlj"  hsimrj 
of  the  plaintiff  could  not  claim  to  he  iirtfirrci  I 
Doe  d.  Prince  et  at.  v.  Giity,  C  Q.  J!,  tl. 

A  conveyance  by  an  heir-at-law  for  a  nominal  I 
consideration,  registered  prior  to  a  will :— Helill 
not  to  cut  out  the  will.  ]Vilk-iii.^<iii  it  «r  v  I 
Vonklin,  IOC.  P.  211. 

0.,  requiring  money,  mortgaged  lanil  to  B.,iii| 
18.54,  for  £50,  to  enable  B.  to  obtain  itfcirhici  I 
whicli  mortgage  was  registered  in  the  saint  year  I 
B.  having  done  nothing,  O.,  in  1,S,">(),  gothimtol 
.assign  the  mortgage  to  S. ,  who  paid  ]{,  ti'jj,  \,^i\ 
neglected  to  register  the  assiL'ninont  until  '\wA 
In  the  meiuitime  O.  conveyed,  for  value,  to.M,  I 
to  whom  B.,   for  a  nominal  considuration,  coni 
veyed  his  interest : — Held,    1.  Tliat  the  iuort 
gage  to  B.,  being  voluntary,  w.as  void  under  tk 
27  Eliz.  c.  4,  as  against  the  conveyance  for  val J 
to  M.,  and  that  the  fact  of  its  being  first  rcj.'id 
tered  could  not  .affect  its  v.alidity  in  this  resmctl 
2.  That  the  assignment  by  B.  to  S.  was  fniuiluJ 
lent  and  void  under  the  registry  law  as  aijainsl 
M.,  a  subse(juent  purchaser  for  value  wlf 
first  registered.     Miller  v.  McGill,  24  Q.  B.  oD;! 

Held,  that  the  prior  registration  of  the  de* 
under  which  the  plaintiff  claimed  in  this  casi 
could  have  no  effect,  the  jury  having  fouml  itt 
be  without  consideration.     Lecc/i  v.  Lm-h  ft  di 
24  Q.  B.  321. 

A  mortgage  to  creditors,  to  secure  their  debti 
is  a  sufficient  v.aluable  consideration  to  fjive  j 
prior  registered  conveyance  prucedence  over  j 
convoy.ance  previously  executed,  ])ut  registerJ 
subsequently.  Fraser  v.  Siilherhiiid,  2  Chy. 

A  vendor  took  from  the  purchaser  a  mortgaj 
for  part  of  the  consideration  money,  but  did  nil 
register  it  until  several  months  after  tlie  ih 
the  purchaser  had  been  registered  ;  in  the  meal 
time  the   mortgagor  created  a  second  iiicui 
brance  in  f.avour  of  bouil,  tide  mortgagees,  wliiJ 
was  registered  long  prior  to  tlie  first  niortgaa 
without  notice  of  the  vendor's  incumbrance  J 
Held,  that  the  want  of  a  receipt  for  the  coiisiii(( 
ation  money  upbn  the  deed  to  the  purcliaservi 
not  sufficient  to  postpone  the  second  iucm 
brance.     Baldwin  v.  Dui<inan,  6  Chy.  595. 

See  Doe  d.  Matlock  v.  Dishn;  4  Q.  B.  14,1 
.3270  ;  Neeson  v.  Eastwood,  4  Q.  B.  271,  p.  3:^ 
Dimhle  v.  Johnson  et  al.,   17  C  1*.  fl,  p.  3a 
Bondy  v.  Fox,  29  Q.  B.  64,  p.  3273. 


9.   Tacking. 

[See  R.  S.  0.  c.  Ill,  s.  SL] 

A  mortgagor's  devisee  was  held  not  entitled! 
redeem  the  mortgage  without  also  payings  jn" 
ment  held  by  the  owner  of  the  mortgage  aga 
the  mortgagor.     This  is  not  such  tacknigas 
Registry  Act  forbids.     McLaren  v.  Fmier, 
Chy.  533. 

The  rule  of  equity  which  allow.s  the  hokiei 
several  mortgages  created  by  the  same  w 
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„,on  separate  properties  to  consolidate  the 
5ebt!  and  insist  on  being  redeemed  in  respect  of 
liU  before  releasing  any  one  of  his  securities,  is 
liot  "tacking,"  and  is  not  such  »  claim  as  the 
Ifejistry  •'^^^  (leclares  shall  not  be  allowed  to 

t«ail  against  the  provisions  thereof.  Ddniimon 
Rnri«i/«"'"'  liivcdmcntSociel;/  of  Lundoii  v.  Kitt- 
,kh,t,  23  Chv.  (J31. 

See  ilcDoiuilil  v.  McDonald,   14  Chy.  133,  p. 


10.  Other  Cases. 

\  The  registry  of  a  <leed  of  bargain  and  sale 
(elites  back  to  the  time  the  conveyance  was 

dile.  Dw:  d.  Spaffurd  v.  Brown  et  al.,  3  O. 
IW 

Inder the  Provincial  Statute  9  Geo.  IV.  c.  2, 
h,  ailee''  conveying  land  to  trustees  for  the 

eofa  reiigioiis  society  is  invalid  for  want  of 

gistration.    .Ooe  d.  Bowman  et  al.  v.  Cameron, 
\%  B.  155. 
I  The  Registry  Act,  35  fteo.  III.  c.  5,  did  not 

mly  to  deeds  given  to  trustees  for  the  benefit 
Icreditors.    Neeson  v.  Eastwood  et  al.,  4  Q.  B. 

lAn  assignee  in  insolvency  cannot  acquire  pri- 
lity  fiver  a  prior  vendee  of  the  insolvent  by 
lior  registration  of  the  instrument  appointing 
Icli assignee.     Collcer  v.  Shaw,  19  Chy.  591). 

Itlil,  that  the  registration  of  a  deed  from  a 
I  liaving  no  title,  or  a.  fraudulent  title,  will 
It  give  [iriority  over  a  deed  from  a  person  having 
kwdtitle.  Doe  d.  Spafford  v.  Breakenridije  et 
1 1 C,  P.  492. 

■Tie  plaintifif  proved  a  deed  to  himself  from 

dated  Srd  of  July,  1851,  registered  on  the 

I  (if  the  same  month.     I)efen<lant  put  in  an 

[tnimcnt  under  seal,  dated  3rd  of  June,  1847, 
Bteen  one  M.  and  D.,  reciting  that  dififerences 
'  arisen  hetween  them,  and  that  M.  had 
ight  ejectment  to  recover  possession  of  this 
"belonging  to  the  said  M.,  '  and  in  consider- 
fcnof  M.  witlulrawing  the  record,  D.  agreed 
ttlie  lot  should  be  valued  by  certain  parties, 
I  covenanted  to  pay  to  M.  or  secure  by  mort- 
je  on  the  land  whatever  that  value  might  be. 
Ivaluation  was  made  : — Held,  this  agreement 
I  unregistered,  that  the  recital  in  it  could 
liffect  ine  plaintiflT's  title.  RiUledqe  v.  ilfc- 
■!Q.  B.  205. 

ktatator  seized  in  fee   having  devised    to 

I  of  three  sons,  "to  be  by  him  entailed  to 

)ihi8 issue  he  may  think  proper,"  with  the 

p  provision  that  if  any  of  the  three  should 

Itithout  issue,  the    property   should   "be 

Kedeiiually  lietween  their  successoi-s,  subject 

plailment,"  died  before  the  6tb  of  March, 

^  In  November,  1851,  two  of  the  sons,  D. 

^.Ijy  deed  conveyed  their  estates  in  the  land 

le  third  son,  (J.  This  deed  was  never  register- 

■^■111(1  a  child  which  pre-deceased  him.    By 

pJ  deeds  executed  respectively  in  February 

|M»ch,  1865,  D.  and  his  assignee  in  inaol- 

■y  conveyed  to  plaintiflF.     Both  these  con- 

"1  were  duly  registered  :— Held  that  al- 

thedeed  of  November,  1851,  might  not 

uitof  registration,  under  C.  S.  C.  c.  83,  s. 

N  barred  the  entail  as  against  their  issue, 

jlpussthe  individual  rights  of  the  grantors 

^  their  lives  ;  and  that  as  D.,  under  whom 


alone  plaintiff  claimed,  was  still  alive  and  could 
not  impeach  this  deed,  no  more  could  the  plaintiff, 
who  took  no  higher  interest  than  I),  had  it  then 
in  his  power  to  transfer.  Hold,  also  that  if  tho 
title  had  been  a  registered  one  before  1851,  of 
which  there  was  no  evidence,  and  if  plaintiff  had 
relied  on  the  non-registration  of  this  deed  under 
the  General  llegistry  Act,  he  would,  iiixin  proof 
that  he  was  a  purchaser  for  valual)le  oonsidera- 
ti(m  (as  to  which,  however,  the  evidence  was 
otherwise,)  have  been  entitled  to  succeed  as  to 
that  portion  of  the  land  which  1).  himself  coulil 
have  claimed,  just  as  if  the  deed  of  1851  had 
never  been  executed.     Dtiiiihk  v.  Johnson  et  al., 

17  c.  r.  9. 

A  lessee  of  the  Canada  Company,  with  a  right 
to  purchase,  assigned  his  claim  to  the  jilaintiff, 
and  afterwards,  in  fraud  of  the  plaintiff,  obtained 
a  deed  to  himself  from  tlio  company,  and  con- 
veyed to  defendant,  a  bona  tide  purchaser,  with- 
out notice,  who  paid  part  of  the  purchase  money, 
and  registered  the  deeil  to  himself.  The  plain- 
tiff omitted  to  register  the  assignment  to  him  :  — 
Held,  that  defendant  was  entitled  to  hfdd  the 
lands  freed  from  any  claim  of  the  plaintiff. 
Ferrass  v.  McDonald,  5  Chy.  310. 

After  30  years'  possession  of  land  by  a  person 
to  whom  the  owner,  who  was  grantee  of  the 
crown,  had  conveyed  the  property  in  exchange 
for  other  lands,  the  vendor  discovered  a  defect 
in  the  title  by  reason  of  the  non-registry  of  the 
conveyance  in  the  proper  office,  and  executed  a 
deed  to  a  person  who  was  in  possession  of  a  por- 
tion of  the  property  for  several  years  under  tho 
vendee's  heir.  To  a  bill  filed  to  set  aside  this 
conveyance,  the  vendor  and  the  second  vendee 
set  up  the  non-heirship  of  the  plaintiff ;  pur- 
chase for  value  without  notice  ;  and  tliat  the 
original  vendee  was  a  minor  at  the  time  of 
the  exchange,  and  had  repudiated  the  transaction 
on  becoming  of  age  ;  and  further,  that  he  had  no 
title  to  the  land  conveyed  in  exchange.  The 
court  considered  that  the  long  possession,  and  the 
absence  of  proof  of  the  facta  alleged  by  the  de- 
fendants, were  sufficient  to  entitle  the  plaintiff 
to  a  decree  with  costs.  Hark'tn  v.  Rahidon,  6 
Chy.  405  ;  affirmed  on  rehearing.  7  Chy.  "243. 

One  M.  gave  a  recognizance  to  the  crown  with 
two  sureties,  D.  &  McK.  The  recognizance  was 
estreated,  but  had  not  been  registered  under  the 
Crown  Debts  Act.  N.,  the  cognizor,  about  the 
same  time  gave  to  D.,  one  of  his  sureties,  <a  mort- 
gage on  his  lands  as  security.  M.  absconded  and 
died  abroad  ;  and  then  D.  under  a  power  of  sale 
sought  to  enforce  the  mortgage  against  the  lands. 
Upon  an  inform.ation  filetl  by  the  attorney-gen- 
eral, it  was — Held,  1.  That  the  recognizance  to 
the  crown  bound  M.'s  lands  from  its  acknow- 
ledgment ;  and  that  the  crown  could  enforce  its 
lien  ;  2.  'That  D.,  being  one  of  the  sureties  in  the 
recognizance,  had  actual  notice  of  the  lien  of  the 
crown  ;  and  that  he  must  be  postponed  to  the 
crown  notwithstanding  the  registration  of  hia 
mortgage  and  the  non-registration  of  the  recog- 
nizance. Attorney-General  v.  Daniell,  7  L.  J. 
122.— Chy. 

Held,  that  the  prior  registration  of  a  mortgage 
with  a  power  of  sale,  enabled  the  mortgfigee,  in 
the  proper  exercise  of  such  power,  to  sell  free 
from  the  claim  of  a  purchaser  under  a  prior 
unregistered  conveyance.  Daniels  v.  Davidson, 
9  Chy.  173. 
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Where  a  party  executed  a  mortgage  and  had 
it  registered,  but  did  not,  for  some  tune,  give  it 
to  tlie  mortgagee,  and  this  security  was  after- 
wards Bold  to  a  third  i)arty,  who  was  not  aware 
of  the  facts,  it  was  liehl  entitled  to  priority  over 
another  mortgage  previously  executed,  but  not 
registered  till  alter  tlie  other  security  had  been 
registered,  although  registered  before  the  other 
had  been  delivered  to  the  mortgagee.  Mtiir  v. 
Dnnmt,  11  Chy.  8.5. 

Mortgage  held  good  in  the  hands  of  an  assignee 
for  value  without  notice,  though  the  parties  for 
whose  beneht  it  was  given  were  not  named  in  it 
or  shewn  by  any  writing.     Ih. 

A  subsequent  mortgagee,  who  had  not  actual 
notice  : — Held,  not  bound  by  the  registration  of 
a  prior  mortgage,  the  memorial  of  which  insuffi- 
ciently describeil  the  premises.  Jleid  v.  lf'/t/<e- 
head,  10  Chy.  44(i. 

Where  a  mortgage  was  created  by  the  deposit 
of  mortgages,  and  the  borrower  signed  a  memo- 
randum stating  the  sum  loaned  and  times  for 
repayment,  and  agreeing  to  execute  a  writing  to 
enable  the  lender  to  transfer  or  control  the  mort- 
gages so  deposited  : — Held,  that  this  memoran- 
uum  did  not  require  registration,  not  being  in 
the  language  of  C.  S.  U.  U.  c.  89,  'a.  17,  "  a  deed, 
conveyance,  or  assurance  aflecting  lands. "  /far- 
rison  v.  Armour,  11  Chy.  303. 

As  against  a  purchaser  forj  value,  a  voluntary 
deed,  though  registered,  is  void ;  and  as  this 
objection  will  avail  the  purchaser  in  any  pro- 
ceeding adopted  by  or  against  him,  this  court 
will  not  interfere  to  remove  the  registration  of 
the  void  deed  as  a  cloud  on  the  title.  Buchanan 
V.  Camphell,  14  Chy.  1G3. 

A  i.iortgage  at  the  date  of  its  execution,  the 
same  having  been  registered,  was  inefifectual  to 
pass  the  >*'ife's  estate,  by  reason  of  her  not  having 
been  examined  apart  from  her  husband  ;  and 
subsequently  such  mortgage  was  re-executed  by 
the  husband  and  wife,  and  the  fact  of  the  wife 
having  been  duly  examined  endorsed  thereon, 
80  that  the  deed  was  made  effectual  to  pass 
her  estate,  but  no  re-registration  took  place  : — 
Held,  in  equity,  that  the  registration  of  such 
mortgage  was  sufficient  under  the  statute,  but 
that  the  examination  of  the  wife  upon  the  re- 
execution  of  the  mortgage  could  not  relate  back 
to  the  first  execution  thereof,  so  as  thereby  to 
gain  for  it  priority  of  an  instrument  which  had 
been  subsequently  executed  by  the  husbivnd  and 
■wife,  and  duly  registered.  Beattie  v.  Mutton, 
14  Chy.  68(j. 

A  deed,  to  come  within  the  statute  24  Vict.  c. 
43,  relating  to  conveyances  to  religious  institu- 
tions, must  have  been  registered  within  a  year 
after  the  passing  of  it.  In  re  the  Baptint  Church 
Pronerty  of  Strafford,  2  Chy.  Chamb.  388.— 
Taylor,  Secretary. 

The  registry  law  is  binding  on  railway  com- 
panies. Where  it  appeared  that  after  an  owner 
of  land  had  contracted  with  the  Grand  Trunk 
B.  Co.  for  the  conveyance  of  parts  of  the  land 
for  a  roadway  and  station  ground,  he  mortgaged 
the  same  land  to  a  creditor  without  notice  ;  and 
the  mortgage  was  registered  before  the  convey- 
ances to  the  railway  company  : — Held,  that  the 
mortgagee  was  entitled  to  pnority,  and  that  the 
company  was  entitled,  under  its  special  act,  to 


retain  the  land  on  paying  to  the  mnrtgagM  it« 
value  at  the  time  the  cimipany  l)f(iiiiiL'  iiititk,! 
to  it.  HarUj  V.  Aji/ilih;/,  1!)  Chy.  20,-,.  Siiai,,, 
as  to  11.  W.  Cos.,  lii'ijina  v.  Smith,  AW  ().  H,  ;j(ji| 

The  holder  of   several  pronnssory  note.,  aii 
plied  to  the  plaintitl'  to  indorse  tlio  name  inrliij  I 
accommodation,  which  he  did  on  tliu  jiromiM.  nf 
the  holder  to  execute  a^nortgage  on  cLitaiii  land,  | 
to  one  L.,  to  whom  he  was  indelitiil  in  .sl/iini,,,, 
account  of  the  purchase  money  of  tlicsu  liuuls, 
securing  the  payment  thereof,    as  also  ci  ti,j| 
notes.    The  coi'siderati(m  expresHcil  in  tlit  iiK.rt. 
gage  was  Jil,200  only,  but  the  proviso  I'drralum,. 
tion  embraced  the  notes  as  well  as  tlic  .^i,jo(|  i 
L.  also  indorsed  the  notes,  and  od  inatmitv re- 
tired them,  and  the  plaintifl'  having  jiajil  1.'  t  J 
amount  of    the   notes,    obtained  finni  liim  ; 
assignment  of   the    mortgage  ;~  Ikld,  1.  Tiny 
the  transactions  rendered  L.  and  the  plaiiitilfia 
effect  co-sureties,  and  that  the  pliiintitr  was  m^ 
titled  to  the  benefit  of  the  security  litld  liy 
by  way  of  indemnity  ;  and,  2,  Tiiat  the  itfain 
tiff  was  entitled  to  enforce  the  niortgagu  agai 
a    purjhaser  who   took  his    conveyance  af 
searching  the  registry  office,  and  upon  the  assiirj 
ance  thamlie  mortgage  was  made  to  sccme .*!,'. 
only.     Menzies  v.  Kennedy,  23  Chy.  HiiO. 

See  Miller  v.  McGW,  24  Q.  B.  597,  p.  3'2S0 
Lawrie  v.  liuthhun,  38  Q.  B.  255,  p.  3208, 


IX.   EVIDENUB  OF  ReOISTRATIOX, 

Semble,  that  tlie  certificate  of  tliu  registrar  i 
the  discharge  of  the  mortgage  endorsed  dii  tlj 
mortgage  deed,  is,  a  sufficient  evidcnee  of  a  n 
conveyance  under  the  statute,  witiiout  she™ 
the  execution  of  the  discharge  itself.  Z)«o 
Crookahank  v.  Humherstune,  C  O.  .S.  10.". 

The  certificate  of  registry  indorsed  on  a  (Ie( 
is  conclusive  of  the  registry,  and  cannot !»;  ii 
peached  by  evidence  that  it  has  been  iriepilatl 
done.  Doe  d.  RuMell  v.  GUlett,  M.  T.  3ViiJ 
But  see  the  next  case. 

The  certificate  of  registry  indorsed  on  a  del 
under  35  Geo.  III.  c.  5,  s.  5,  is  prima  fa( 
evidence  only  of  the  fact  of  registry,  and  i 
incontrovertible.  Doe  d.  McLean  v,  J/u/ia/iiJ 
1  Q.  B.  491. 

Tlie  production  of  the  registrar's  book  I 
which  a  memorial  is  recorded,  is  good  eridef 
of  the  title  being  a  registered  title  ;  and, ! 
ble,  that  the  registrar  producing  an  examiJ 
copy  from  his  book  without  either  his  boolJ 
memorial,  would  be  good  evidence.  Dtit\ 
Prince  et  at.  v.  Girty,  9  Q.  B.  14. 


X.  Miscellaneous  Cases. 

The  4  Will.  IV.  c.  1,  s.  47,  which  disB 
with  enrolment  or  registering  of  a  deed  of  J 
gain  and  sale  for  the  mere  purpose  of  passing* 
land,  applies  to  such  deeds  executed  befon 
well  as  smce  the  passing  of  that  statute,  j 
d.  Loticks  V.  Fisher,  2  Q.  B.  470 ;  BvijenH 
Bamum,  5  O.  S.  252.  See,  also,  Dot  i.A^ 
V.  Atkimw),  4  O.  S.  140. 

In  registering  titles  a  conveyance  byj 
registered  after  a  prior  conveyance  by  iM 
registered,  is  not  a  purchase  of  a  pretendedl 


»of  a  registered  title 
*y  entitled  to  requi' 
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[fithiu  S2  Heii.  VIII.     Major  q.  t.  v.  lin/notds, 

|H.  T.  fi  Vict. 

\  certif'.oftto  iiiirportiiig  to  shew  the  registered 
^Jivevancua,  of  linul  from  the  county  rugistrnr's 
,jiii.,,' under  the  liiuiil  of  the  deputy  rejiistriir  :— 
Helil,  ii"t  aihiiissihle  evidenoo  of  the  title  under 
hjtUViut.  c.   1!',  8.  4.     Oaiiil/lc  v.  MiKai/,  7 

_'  m 

I  HtW.  t''''^'  t''"  ^'^'^  '"  *^''^  '^^^'^'  l*''"'g  "■  rcgis- 
Lrul  one,  had  not  been  dedueed,  innsniuch  iia 
^e  of  the  deeds  in   its   chain    was  not  upon 
djistry.    Kilclicn  v.  Murray,  1(>  0.  P.  (J'J. 

Helili  fiillt'wing  the  series  of  authorities  from 
)oe  il.  Amleraou  c   To(Ul,  2   Q.   B.  82,    down 

0  Davidson  c.  Boomer,  15  Chy.  218,  that  9 
'm).  11.,  c.  31).  is  in  force  in  this  Province,  but 
iat  fiiiolniunt  in  chancery  is  not  necessary  to 
liliilak  a  deed  in  other  respects  executed  in 
uniiliauce  with  that  act.  Jlamhlij  v.  Fuller, 
!  I.  P.  141. 

1  Action  by  the  plaintiff,  administrator  of  M., 
VliMt  defendant,  on  his  covenant  in  a  registered 
trtiiiii'e  to  pay  M.   the  amount  due  thereon. 

ea,  on  eiiiiitable  grounds,  in   substance,  that 

eplaintifftdlddefcndan'; before  the  instalment 

1  for  fell  due  that  he  ccnld  not  iind  the  mort- 

.,  and  defendant  then  informed  him  that  he 

EiU  l)c  iirepared  to  pay  when  it  fell  due  :  that 

leu  he  received  notice  of  this  action  he  noti- 

I  the  plaiiititf 's  attdrneya  that  he  was  pre- 

•ecl  to  pay  on  p'.oduction   of  the   duplicate 

tyof  the  mortgage,  which  was  held  by  M.,  or 

Ipnxif  of  the  lodS ;  and  that  he  was  and  is  so 

Bred ;  but  the  plaintiff  refused  to  shew  said 

»y  or  funiish  any  proof  of  the  loss.     The  plea 

I,' averred  that  the  testator  had  made  a  will, 

jpiKiiiited  certain  persons  executors,  who 

ipo.ises'jion  of  the  will ;  and  defendant  aub- 

ed  that  he  was  entitled  to  such  duplicate  or 

i  of  loss,  and  alleged  that  he  was  prepared 

f»y  or  deposit  the  money  as  the  court  should 

fct,  to  be  paid  over  to  plaintiff  on  such  pro- 

Itioii  or  ))ro()f : — Held,  plea  bad,  for  it  must 

Kumed  that  the  mortgage  was  recorded  at 

|th ;  no  assignment  either  directly  or  by  de- 

4  was  averred  ;  and  under  the  Registry  Act 

mlant  would  be  fully  protected  on  payment 

llie  niortgaL'e  and  recording  the  discharge  ; 

I  the  alleged  will  was  not  said  to  be  valid  or 

ing.   Mminley  v.   Boi/le,  25  C.  P.  239.— 

tty,  sitting  alone. 

leio  judgments  are  registered  against  the 
lee  of  lands  prior  to  the  conveyances  being 
jiitftl  in  pursuance  of  the  contract,  the  ven- 
H  Dot  entitled  to  a  rescission  of  the  contract 
pult  of  payment,  but  may  obtain  a  decree 
(closure  or  sale.    Gait  v.  Bush,  8  Chy.  360. 

Idecree  made  on  further  directions  was  reg- 

« agamst  the  lands  of    the   defendante. 

tijnently  the  original  decree  was  reveraed  on 
iiig.  The  order  then  made  did  not  specifi- 

Iwerse  the  decree  on  further  directions. 

lu  application  to  diacharge  the  lien  created 
!  registration  : — Held,  tnat  the  order  re- 
gthe  original  decree  destroyed  the  lien, 
«t  the  court  could  not  make  an  order 
y  affecting  it.    Oraham  v.  Chalmers,  2  L. 

|ii2li9.-Cliy.  Chamb.— VanKoughnet. 

eot  a  registered  title,  a  purchaser  is  in 
utry  entitled  to  require  the  registration 
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by  his  vendee  of  all  the  instnimenta  through 
which  his  title  is  derivctl.  Jiraili/  v.  Walln,  17 
Chy.  099. 

A  purchaser  who  to  secure  a  balance  of  pur- 
chase money  has  given  a  mortgage  to  the  court, 
must  pay  the  fees  for  registration  of  his  mort- 
gage. Sinctiiam  v.  Sindndiii,  (J  P.  15.  83. — Chy. 
Chamb.  — Taylor,  liefvrev. 
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Of  Land. 

1.  Deeih  of  Rfleair  anil  Quit  Claim — Con- 

»tructioii  and  Ojuralion  of,  328G. 

2.  0/  Dower — See  Dower. 
Of  Per.sonal  Claim.s. 

1.  Who  May  Giw,  3288. 

2.  ConntriictioH  ami  Operation. 

(a)  What  Amounts  to  a  JMeane,  3288. 

(b)  Joint  and  Several  Ctainin,  3289. 
Obtained  by  MiMake  or  Fraud,  3290. 
Pleading,  3292. 
By  Way  of  Accord  and  Satitfuction — See 

Accord  and  Satisfaction. 

6.  In  AmitjnnientK  and  Composition  Deedn — 

See  Bankruptcy  and  Insolvency. 

7.  0/  BilU  or   Notes— See  Bills   of  Ex- 

change AND  ProMIS.SOKY  NoTES. 

8.  Discharije  oj  Performance  of  Covenants — 

See  Covenant. 

9.  From  Covenantn  by  Operation  of  Statutes 

— See  STATUTE.S. 

10.  Sat'ufaction    of   Judgments — See    JuD(;- 

MENT. 

11.  Of  Mortgages — .See  Mortoaoe. 

12.  Of  Sureties — See  Principal  and  Surety. 


1.  Of  Land. 

1.  Deeds  of  Release  and  Quit  Claim— Construe- 
tion  and  Operation  of. 

A  release  by  one  joint  tenant  to  another  con- 
veys a  fee  without  words  of  inheritance.  Rut- 
tan  V.  Rattan,  M.  T.  4  Vict. 

Where  A.,  holding  land  under  a  registered 
title,  sold  to  B.  ,  whose  deed  waa  not  registered, 
and  B.  sold  the  land  to  C. ,  and  after  sale  sold  it 
again  to  D.,  who  registered  his  deed,  the  deed  to 
C.  not  having  been  registered  :— Held,  that  C. 
could  not,  by  obtainini;  and  registering  a  release 
for  a  nomimd  consideration  from  the  heir  of  A., 
obtain  priority  over  D.,  as  C.  could  not  be  con- 
sidered, as  to  the  ralease,  a  subsequent  purchaser 
for  a  valuable  consideration.  Doe  d.  Major  v. 
Reynolds,  2Q.  B.  311. 

A  deed  given  by  a  sheriff  after  a  sale  of  lands 
under  a  fi.  fa.,  whereby  he  conveys  all  thu  estate 
and  interest  of  the  debtor,  is  not  to  be  considered 
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as  n  nioro  <1oe<l  of  roluaso  in  the  atrict  Bcnao 
of  thu  toriii,  BO  iiH  to  1)0  imperative  for  wniit  of 
a  prcvioUH  I'Htiite  in  tiii;  graiituo,  J^oi'  tl.  JJimilt 
V.    Mr /.<„,/,  ;j  g.  B.  'M~. 

A.  received  j)oRBi>8Hi()n  from  H.— A.  died  in 
I84(),  liiid  Ix^fore  )iiH  deatli  A.  and  H.  Imd  ))cen 
in  fontiiMiL'd  iMwsession  for  more  tlian  twenty 
yearn.  A.  died  M'itliont  isHue  and  inteatate, 
leaving  liiH  wife  uiion  the  land,  f'.,  Ids  heir-at- 
law,  l)rouglit  t'jeetnieiit  against  A.'s  wife,  who 
defended,  relying  on  a  ipiit  claim  deed  from  B., 
who,  iipon  giving  nj)  iioaseHsion  to  A.,  had  ex- 
ehanged  lands,  and  never  having  given  A.  liia 
deed,  as  waa  alleged,  now  conveyed  to  hia  wife  ; 
— Hold,  that  A.'s  wife,  npon  the  death  of  her 
liusl)and,  lieing  merely  a  tenant  at  autrerance, 
and  having  no  interest  noon  which  a  simple  re- 
lease could  opei'iite,  the  release  conveyed  nothing, 
and  tlie  plaMitilV  was  entitle<l  to  recover.  JJw 
d.  Connor  v.  Connor,  (!  g.  B.  iJ'JS. 

Where  a  party  does  not  grant  all  hia  intereat 
in  the  land  to  B.,  hut  merely  gives  u])  hia  right, 
this  is  a  mere  release,  and  the  releaaee  nmst  have 
a  previous  est.ite  or  intereat  in  posaeaaion,  on 
whicii  the  release  can  operate,  hoe  d.  PItclan 
V.  Kinnnlli/,  7  Q.  B.  480. 

A.  in  lS4t)  convoyed  to  B.'a  son,  then  a  minor. 
B.  awore  that  he  Ixiught  the  land  from  A.,  but 
being  in  dilHculty,  had  the  deed  made  tohiaaon  ; 
and  that  he  had  always  continued  in  poaaeaaion, 
but  upon  thia  point  the  evidence  waa  contradic- 
tory. A.'s  heir  in  184!)  made  a  deed  of  releaae 
to  B.,  and  B.  conveyed  to  the  lesaora  of  the  plain- 
till' : — Held,  that  the  ileed  from  A. 'a  heir  to  B., 
being  a  mere  release,  and  (if  B.'a  aon  were  in 
jmsscssion)  there  being  no  estatcon  which  it  could 
take  eft'ect,  it  was  inoperative.  Doe  d.  Prince  el 
al.  v.  (/irl;/,  !)  Q.  B.  41. 

A.  died,  leaving  the  plaintiff,  hia  widow,  and 
defendant,  his  heir  at  law.  Tlie  plaintiff  being 
ill  possession  of  part  of  the  property,  defendant 
executed  the  following  instrument  under  seal  : 
"  Know  ye,  all  men,  that  I,  John  G.  Hall,  do 
bind  myaelf,  my  heirs,  cxecutora  and  aaaigns,  in 
the  sum  of  tSOO  to  let  my  mother,  Leah  Hall, 
retain  (piiet  and  peaceable  poaaeaaion  of  the  lot 
of  land  now  in  he>'  poaaeaaion,  the  aivme  being 
50  acrea,  more  or  lejs,  for  the  term  of  her  natural 
life  :" — Held,  a  lease  for  life.  Semble,  per  Burna, 
J.,  that  the  writing  might  also  be  aupported  aa 
a  release.     Jfall  v.  JIiill,  15  Q.  B.  637. 

S.  being  owner  in  fee,  by  deed  expressed  to  be 
made  in  pursuance  of  the  act  to  facilitate  the 
conveyance  of  real  property,  in  conaideration  of 
£75,  did  quit  claim  to  one  G,,  his  heirs  and 
asaigns  for  ever,  all  liia  right  and  title  to  the 
land  in  (juestion.  It  was  added  that  G.  might 
take  poaaeaaion,  that  S.  would  execute  such  fur- 
ther asaurancea  aa  might  be  requisite,  that  he 
had  done  no  aet  to  encumber,  and  he  released 
and  quitted  claim  to  G.  all  his  claim  upon  said 
lauds : — Held,  aufhcient  to  pass  the  title  in  fee. 
ykhokon  V.  Dillahowjh,  21  Q.  B.  591. 

Defendant,  beingin  poaaeaaion  of  land,  by  deed, 
in  conaideration  of  Sa.,  remised,  released,  and 
for  ever  quitted  claim  to  the  plaintiff,  his  heirs 
and  aaaigns  for  ever,  the  said  land,  to  hold  to 
the  plaintiff,  hia  heirs  and  assigns,  to  and  for  his 
aud  their  sole  and  only  use  for  ever : — Held,  that 
the  deed  could  not  operate  as  a  release,  there  be- 
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ing  no  estate  or  posaeaaion  in  the  iilaintifft 
p(>rt  it,    nor  as   a   eoiiveyanee,    for  Hantr.fiii 
•words  ;  and  tiierefore  tliat  notiilMj;  iiaHMt,ll,,.,j  ! 
The  last  case  distinguished.     Canii  run  \  f,  ' 
25Q.  B.  77.  ■      '■' 

A.  died  in  ])oHse8Hion  iiihtstatc  in  .liilv  iwi 
leaving  his  widow,  and  tiu;  pliiintitt  li'is  ililiUl 
aon.  The  jiiaintltf,  on  the  i.'ith  t>(  ()(ti,i|,ff 
1851,  1  y  deed  poll,  in  cciiiHidenitimi  (it  i 
niised,  releasetl,  anil  for  ever  ijiiit cliiii 
land,  in  fee  Himple,  to  his  niotlur,  wlnmiw still 
living  on  the  place.  Hefendants  clainifd  uiula 
her  : — Held,  that  tlie  ileed  could  take  itrett.iji 
release  only  ;  that  the  wiilow,  licinj;  a  tenant  j 
Bull'eraiice,  had  no  estate  upon  \\lij,||  it  ,,,|,|j 
onerate  :  and  that  it  theretorc  iiaxMcd  iKithJ! 
Held,  also,  that  the  14  &  l,'>  \ict.  c,  7  ,' 
enacting  that  all  corjioreal  tenciiieiits  aii.l  h™ 
ditiiments  shall  be  deemed  to  lii'  in  uiant  :uiwel 
as  in  livery,  could  not  help  :  for  it  was  nut  J 
tended  to  alter  the  construction  (if  tliu  laijpiajj 
of  deeds,  Imt  to  enable  terms  wliitdi  WdiilifuiilJ 
have  iiassed  incorporeal  to  pass  cdrjida'al  lii^r( 
<litam(^nts.  Hagarty,  .!.,  diss.,  (in  the  gruud 
that  whatever  words  would  aiiKiiiiit  to  a  uriuiti 
an  incoriioreal  hercditamunt  hcfdi-e  tlie  statute 
would,  by  virtue  of  it,  operate  (ui  cdnnire 
hereditaments  ;  and,  Qua'i-e,  wlictlier  the  csta 
of  the  widow  was  not  sutllcieiit  t'dr  the  ilucill 
take  effect  as  a  release,  viccc  v.  LiriiKi^i^iirt^ 
2()  Q.  B.  282. 

The  plaintiff  having  a  bond  for  a  deed  t 
one  AV.,  assigned  the  same  to  (',  liy  May  J 
security  only  : — Held,  that  a  (piit  elaiiii  dinll 
which  C  conveyed  to  K.,  did  iidt  ]dace  K.l 
any  licttor  position  than  his  assigimr.  (InM 
v.   C/ialnicr.^,  7  Cliy.  5l»7. 

Where  a  party  claims  under  a  (juit  claim  de 
he  is  in  general  not  protected  aa  a  imicliasirj 
value  without  notice.  Oojl'  v.  Lisin;  14Ci| 
451. 

The  title  acquired  by  a  purchaser  at  a  slieril 
sale  of  the  husbaud'a  interest  in  liis  wil'e'sl; 
is  aufhcient  for  a  release  from  ;lic  Inisliandi 
wife  to  operate  upon.     Bmllk  v.   .l/nWoii.j 
Chy.  086. 


II.  Of  Person.\l  Claims. 

1.    Who  Man  Give. 

A  lessor  of  the  pl.aintiff  in  ejectment  wil 
be  allowed  to  releaae  the  action.    J)ue  d, 
et  al.  v.  Clauti,  3  O.  S.  40. 

A  release  by  the  nominal  plaintiff,  inadej 
the  action  is  commenced  by  bis  assif;nee,j 
not  be  pleaded  aa  a  defence  to  such  action,  i 
claj/  V,  Adair,  3  L.  J.  88. 


2.  Construvllon  and  Operation. 

(a)    What  Amounlx  to  a  Rdea^. 

Declaration  on  a  bond,  reciting  .in  a^ 
to  sell  a  vessel  to  plaintiffs  for  a  sum  payaH 
instalments,  for  which  notes  were  tobe^ 
and  conditioned  to  convey  said  vei 
a  specified  time,  and  for  quiet  enjofl 
Breaches  :  Refusal  to  convey,  and  evicM 
the  plaintiffs  by  one  G.,  alleging  as  speciaj 
age  payment  of  costs  in  a  replenu  suit  bir 


(b)  Joint  and  ,?, 

Jle  discharge  of  one 
fiition  under  a  ca.  aa 
J»tes  as  a  discharge  of 
[""'•I  5  0.  S.  741. 

fterethe  plaintiff  by 
Knee  and  an  award 
"Xeil  one  of  two  joint 
g  an  action  against 
►"•Q.  B,  202. 

[veniiot  or  an  award  , 
Pfages  against  one  of 
[«  a  bar,  whether 
re  effect  as  a  satis 

P''ui  precluding  anv 
!?«''•  It.  is  therefor 
Ito  an  action  of  treat 

^nw  been  paid  i 
pm  pleading  an 
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•do; 
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a  s)icrt 
lil'c'sl 
huslraiiil  I 

.1/(1/(011, ' 


ff,  iiwile  al 
assignee,  ] 
1  action. , 


fi/ioii. 

r  an  agi 
iim  paya"] 
:e  to  be  J 
vesi 
ct  eujojl 


,peci>l| 
isuitbr 


Sccoiicl  pli'ft.  t"  tl'"  •'"■"t  bruach,  tlint,  at 

Ijr    ,,,|.L,iitic)n  "f  tliu    lioiul,    tliu    l)oiit,    an   tlio 

IILmtill*  !">'•«''    ^■'"'   •"'"•tH»K*;«l   to   oiu)  ('.  to 

I   nirc  till' Hill""  »""!'<  I''  *■''•-'  ix'ti's,  ftixl  payiildc 

I  the  ^"I'l' ''""'■'*  '  '""'  tlii-'ruuiioii,  ill  coimidur- 

itlmt  tiiL'  ()lilij,'ora  would  dolivor  tlio  iioteH 

I'   to  apply   t'"'  inououdo   oil  the   iiiortgiigu 

iheii  iiniil.  iuid  tliiit  tliii  pluiiitiH'H  would  for- 

i,rt(i  mpiiro  the  conveyance,  ('.  agreed  with 

i|e;,hiiiititli*,  with   the  eonneiit  of  tliu  ohligoi'H, 

il„ia  said  mortgage  only  iw  a  security  for 

Bii  until  uiiynicnt  of  saiil   notes,  and  on  such 

MVimnt  to  release  said  lioat  to  the  ^ilaintilt's'  : 

Ljj  the  (il)ligors  then,    at    the    nlaiiitiirs'   ro- 

"icjt,  awl   in   iiursuance   of    saia  agreement, 

jiisierR'il  the  notes  to   (,'.,  and  the    ijlaintitl's 

lertiiiHiii  iliKcharged  the  obligors  from  procur- 

j the  ciiliveyancc.     Third  plea,  to  the  second 

*   1,  tliat  after  said  agreement  and  transfer 

( the  notes,  ('.  transferred  all  hisinterest  in  the 

to  anil  iMiirtgage  to  said  (J.  ;  that  one  of  the 

Ltes  I'tiiig  unpaid,   (t.   brought  the  action  of 

pluvin,  and  tiius  obtained  po.ssessiou,  elaiiniiig 

WcrC' :— Helil,  on  demurrer,  botli  pleius  bad, 

r  siicii  iv  discharge  as  alleged  did  not  noces- 

.ily  ariao  fmni  what  was  shewn,  and  the  actual 

icharge  asserted  was  not  alleged  to  be  by  deed. 

irti/  fl  al.  V.  Pntvrmn  vt  al. ,  15  Q.  B.  573. 

laration  on  a  covenant   to  nianufacturc  a 

,tain  number  of  a  patented  waggon  8(!at  per 

IT,  anil  to  pay  plaintiffs  a  curtain  royalty  ou 

th.   The  t'ourtli  plea,  on  equitable  grounds, 

Mil  that,   in   consideration   that  defendant 

ilil  release  the  ])laintiHs  from  performance  of 

d  covenants  on  their  part,  and  from  all  causes 

un  in  respect  thereof,  the  plaintiffs  agreed 

...jase  ilefendant  from  performance  of  said 

renants  ou  his  part ;  and  that  defendant  ac- 

ingly  did  releivse  the  plaintiffs  from  the  per- 

lance  of  said  covenants   on  their   part  : — 

Id.ltad,  for  not  averring  a  release  of  the  plain- 

kfrom  all  causes  of  action  ;  and  because  such 

ttbal  concord  under  these  circumstances  could 

_  defence  in   ecpiity,   unless  the  plaintiffs 

ipted  the  release  or  by  their  conduct  and 

iiiestence  led  defendant  to  believe  the  first 

(ement  at  an  end.     McGioerhi  et  al.  v.  Turn- 

i,3iQ.  B.  407. 

tDemrv.  Sparlinq,  18  Chy.  633,  p.  3590. 


(b)  Joint  and  Several  Claims. 

[he  discharge  of  one  of  two  defendants  in 
cotion  under  a  ca.  sa.,  on  a  joint  judgment, 
Btes  as  a  discliarge  of  both.  Fisher  v.  Pat- 
|(((i/.,5  0.  S.  741. 

Tierethe  plaintiff  by  his  own  act,  as  by  a 
Knee  and  an  award,    has   knowingly   dis- 

ttl  one  of  two  joint  trespassers,  he  cannot 
action  against  the  other.     Adams  v. 

^5Q.  B.  292. 

t  or  an  award  specifying  the  amount 
!  against  one  of  two  joint  trespassers, 
Blf  a  bar,  whether  paid  or  not,  and  has 
me  effect  as  a  satisfaction  by  him  would 
"<1  in  precluding  any  action  against  his  co- 
ler.  It  is  therefore  unnecessary  in  the 
)  an  action  of  trespass,  setting  out  the 
)fthe  damages,  to  aver  that  the  sum 
i  has  been  paitl  It  would  be  different, 
r,  in  pleading  an  award  to  an  action  of 


debt,  in  which  two  are  jointly  bound  ;  there, 
unlcMs  payment  of  the  award  bu  averred,  it  in  no 
bar.     III. 

A  release  by  plaiiititl' toone  of  several  obligors 
ill  a  replevin  bond  to  the  sheriff,  after  an  assign- 
ment  to  the  ]ilaiiitiff,  reloast'H  all  ;  and  having 
released  the  sureties,  the  plaintill't'annot  sue  the 
sheriff'  for  taking  iiisutiiciL'iit  Hurctics.  Kirkrii- 
dull  V.  Tlimntin,  7  Q.  15.  'M. 

A  release  by  creditors  to  one  of  two  partners 
of  all  actions  and  causes  of  action,  suits,  debts, 
&e.,  which  they  now  have,  or  ever  hud,  or  are 
entitled  to  in  respect  of  any  act,  matter,  or 
thing  from  the  biginiiing  of  the  world,  is  a 
release  of  individual  as  well  as  partnership  lia- 
bilities.    J  lull  v.  IroiiH,  4C  r.  a.')!. 

A  stipulation  not  to  sue  one  of  two  judgmont 
debtors  is  no  discharge  of  the  other,  though 
there  shouhl  be  no  express  reservation  of  rights 
as  against  such  other.  Jhirar  v.  iSjxniiiii/,  IS 
Chy.  ()33. 

The  plaintiff  recovered  a  judgment  against 
two  defendants,  each  of  whom  made  a  convey- 
anco  of  his  property.  The  plaintiff'  liled  liifls 
impeaching  the  conveyances  resi)ectively  as 
fraudulent ;  in  the  one  suit  tlieplaintill'<d)tained 
a  decree  ;  anil  the  other  suit  he  settled,  consent- 
ing to  the  bill  therein  being  dismissed  without 
costs  : — Held,  that  these  circumstances  did  not 
necessarily  imply  a  settlement  or  discharge  of 
the  debt.     Jb. 

The  only  further  evidence  of  the  terms  of  the 
settlement  was  contained  in  a  letter  from  the 
plaintiff  to  his  solicitors  stating,  as  to  the  second 
suit,  that  he  had  settled  with  tiie  defendants, 
taking  345  coats,  and  agreeing  not  to  prosecute 
the  suit,  or  look  to  the  defendants  therein  for 
any  portion  of  the  judgement ;  and  the  letter 
inquired,  "  What  aliont  lis  pendens';  Will  not 
bill  have  to  be  dismissed  to  have  it  removed  :" 
— Held,  that  the  judgment  against  the  other 
debtor  was  not  discharged.     /  b. 


3.  Obtained  by  Minfakr  or  Fraud. 

Even  after  verdict  this  court  will  order  a  plea 
of  release  to  be  taken  off  the  files  if  shewn  to  be 
clearly  fraudulent.  Jiowand  v.  Tyler,  3  0.  IS. 
630. 

Declaration,  that  defendant  recovered  judg- 
ment against  the  plaintiff',  and  issued  a  fi.  fa. ,  and 
afterwards,  by  deed  duly  released  the  plaintiff 
therefrom,  but  maliciously  caused  the  sheriff'  to 
seize  plaintiff's  goods  under  the  writ,  and  would 
not  direct  him  to  stay.  I'lca,  on  ecpiitable 
grounds,  that  before  the  release  the  fi.  fa.  was 
issued  :  that  in  ignorance  of  the  issuing  of  said 
writ,  and  believing  that  all  the  co^ts  on  said 
judgment  did  not  exceed  £(i  5s.,  defendant  con- 
sented to  refer  all  matters  between  himself  and 
the  plaintiff :  that  the  arbitrators  awarded  that 
the  plaintiff  should  pay  defendant  £202,  and  the 
said  costs,  which  they  believed  amounted  only 
to  £6  58..  and  they  directed  that  sum  to  be  paid, 
in  ignorance  of  the  fact  that  said  costs,  with  the 
sheriff's  fees  amounted  to  £15  :  that  ii  was  the 
intention  that  all  said  costs  should  be  paid  by 
plaintiff,  but  neither  they  nor  defendant  knew  of 
the  mistake  until  too  late  to  move  against  the 
award  :  that  in  similar  ignorance  mutual  releases 
were  directed  by  the  arbitrators,  and  defendant 
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oxeuutt'd  tlio  roIi'iiHo  iiH'ntioiicil ;  timt  ))ufi)ru  the  !  K<|iiitn)ilu  n>]ili('nti(itiM,    1.  Tliat  tlii'  ii| 


trcMpiiMK  riiiti|iliiiiifil  of  ili'fi'iiiliiiit  iliHCM)vuru<l  thu 
iiiixtiikt',  iiiiil  roi|iu.'Mt('<l  thtt  pliiiiititV  to  iiiiy  thu 
Italitiici!  of  Mikiil  coHtH  to  tho  Hliuriir,  wiiiuh  he 
proiiiiHcil  lint  iifttTwiinlH  rufiiBuil  to  do,  ami 
cli-fi'iiiliint  thur('ii|i(iii,  with  tliu  kiiowh'ilgu  anil 
[irivity  <if  tlio  |ilaiiitiir,  who  took  no  niunnH  to 
Iircvcnt  tilt!  tuiniis  ullowcil  thu  ttliuritl'  to  obtain 
HatiHfitction  of  tlic  naiil  liuhkncu,  ax  hu  htwfiilly 
nii)<ht :  "llolil,  on  iluinun-or,  pica  liail,  ax  tihuw- 
ing  no  dcfcniH'.  Held,  alHo,  that  it  Hutliciently 
appeared  from  tlie  deelaration  that  thu  Hui/.iiru 
took  plaeu  after  the  releane,  and  that  thu  oldue- 
tion  wiiH  at  all  events  removed  hy  tho  jilea. 
/Jiirunn  V.  DiiniHK,  1!)  Q.  U.  77. 

Aetion  for  work  and  laliour.  Plea,  rulcaso, 
Iteidication  on  uipiitahle  grounda,  that  plaintiff 
had  eoiitracted  to  make  certain  railway  liridges 
for  defendant,  aeeonling  to  certain  plans  and 
Mpeciticationw,  hy  which  thu  girdera  for  one 
bridge  were  to  l)e  (iO  feet  in  length  ;  that  defen- 
dant afterwards  direetu<l  liini  to  maku  thuso 
girderH  80  feet,  agreeing  to  pay  him  a  fair  price 
therefor,  whieli  the  |)lanitiH  did  ;  tliat  after  thu 
comjiletion  of  all  work  under  thu  contract,  de- 
fendant proeurcil  a  releaHu  under  seal  from  thu 
plaintitf  in  the  following  words  :  setting  out 
the  releasu,  by  which,  in  consideration  of  £1118, 
then  paid,  the  plaintitf  released  defendant  from 
all  elainiM  and  demamls  whatsoever  arising  rut 
of  his  agreement  with  defendant  for  construct- 
ing liridges,  an<l  in  full  of  r.ll  extras  thereon — 
■wliich  is  the  reluasu  pluaded  :  that  connected 
with  such  release,  and  intended  as  the  basis  and 
part  thereof,  was  thu  f(dlowing  account  of  the 
claims  arising  out  of  said  agreement  :  giving  the 
account,  which  covered  between  £30,000  and 
£40,000,  shewing  large  sums  paid  to  tho  plain- 
tiff, allowances  made  for  extras,  and  a  balance 
due  of  £1 118.  The  plahitiff  then  alleged  that  in 
this  account  the  value  of  tho  80  teet  girders  was 
not  included,  nor  was  the  release  intended  to  ap- 
ply to  or  cover  the  same ;  that  he  Lad  never  seen 
such  account  until  hu  was  rucjuired  by  defendant 
to  uxecute  the  release,  nor  hail  he  ever  made  any 
claim  for  such  girders  ;  and  he  was  induced  to 
execute  such  release,  without  examining  the 
account  or  any  opportunity  for  doing  so,  by  his 
confidence  in  defendant,  who  refused  to  pay  him 
the  balance  appearing  due  until  ho  had  executed 
such  release,  which  tlie  ])laintiff  alleges  was  ob- 
tained from  him  by  surprise,  and  was  not  intend- 
ed to  include  or  apply  to  the  cost  of  such  girders, 
for  which  alone  this  suit  is  brought : — Held, 
on  demurrer,  that  the  replication  shewed  no  suffi- 
cient grounds  to  avoid  the  release.  Coulnon  v. 
McPhermi,  23  Q.  B.  129. 

Declaration  on  o  note  made  by  defendants  P., 
W.  &  D.,  jointly  and  severally,  payable  to  plain- 
tiff. Equitable  pleas,  1.  By  defendant  D.,  that 
he  made  the  note  as  surety  for  defendant  P.,  of 
which  the  plaintiff  was  aware  when  he  took  it, 
and  that  after  it  became  due  the  plaintiff,  with- 
out his  knowledge,  by  deed  released  P.  there- 
from ;  2.  By  defendant  W. ,  that  he  and  defen- 
dant D.  made  tho  note  for  the  accommodation  of 
P.,  as  his  surety,  to  secure  a  debt  due  to  the 
plaintiff  solely  from  P.  ;  that  it  was  delivered  to 
and  accepted  by  the  plaintiff  from  the  defendants 
upon  an  express  agreement  that  W.  &  D.  should 
be  liable  only  as  sureties  ;  and  that  the  plaintiff, 
■without    W.'a   consent,  by   deed   released  P. 


refer  to    the    saiiK'    di'«'< 
making  it  I'.    waH   ind 
V'J.'M)  on   an  account  stated 
anuiiint  of  the  note  ;  that  it 


ili'Mcvl,! 


•«;d:tl'"'HttL  ;„„,., 

'■''t'''.i  to  the  |,i,.,„„ir  ' 

""  "■'■"  ■'«  f' r  th, 
.       ...  ,      .       **■'"*    "if''ii'ln|  ,,n,| 

agreed  only  to  release  the  !|2.j(»,  and  net  tli,ii„(  1 
that  for  the  iiurpoHc  of  Mocontii''-' - '■     '    '  '^' 


plaintitf  addcil  after 


le  purpose  ot  Mocontniiriy  tjic 


W]|| 


iiH  signature  tlicictn  ^.^,.,^^. 
not  any  sureties  on  this  ;'   and  tliat  the  n,it, ""  ' 
not  iiiclud(!il,  or  intended  by  dcfciidiint  !■  , 
the  nlaintitf  to  be  included,  in  tlie  ililitsr,!,.,, 
by  tlie  deed  ;  2.   That  the  rclcaMc  HaMiIrm,',  " 
executed  by  mistake,  the  intt'iition  of  tliiiim't,,' 
thereto  being  to  execute  a  consent  (inly  tditil 
jliargeof  1'.  under  the    Insolvent  Act  i.i  1^; 
and  it  should  have  been  drawn  no  lu  t<iiiin.r,j 
in  that  way  only,  and  not  as  a  diHclimi;,.  „f  li,,, 
snreties  :- -Held,  on  dennirrcr,    that  at  l,i«  tli 
tirst   replication  would  Ik'  liaci,   fdr  the  Muni 
added  formed  no  (lart  of  the  release,  ami  ittluri 
fore  set  up  oral  matter  to  ipialify  tlie  deeij ;  l,i 
that  on  ei|uitable  grounds  it  was  Niilli,  jult- 
Held,  also,  that  the  second  rcplieiitimi  w:i.< 
Fowkr  V.  /•*('/•;•;/*  <7  ((/.,  2,'")  (|J.  B.  i>'.>7, 

A  creditor  by  mistake  exccutwl  an  uli«>|g|J 
release  to  his  debtor,   but   the  aj,'rceiiieiit  n 
that  the  creditor's  right  against  a  surety  shmil 
bo  reserved  :   -Held,  that  the  surety  was  imt  ill 
charged,  and  that  tho  creditor  was  entitltiltoT 
decree  in   equity  to  that  cllV^ct,     S|ira^;j;i., 
diss.     liaiiku/Mviitnuly.  MiFiml,  I7('liv.'2 


4.   Pli'iuViiKj. 

In  covenant,  to  a  i)lea  of  release,  the  inimH 
replied  that  it  was  procured  by  frainl  ami  rn 
on   which   issue   was  joined.     At  the  triil  | 
appeared  that  the   plaintitf  had  as8i},qnil 
interest  in  the  subject  matter  to  a  thiril  pari 
for  whose  benefit  this  action  was  lir(nij;lit,  i 
that  tho  plaintiff'  and  defend.-vnt  had  wmihi 
<lefraud  him  by  tho  release  :— Held,  tiiat  iml 
the  pleadings  such  evidence  was  iiiadinissia 
and  that  the  jiarty  interesteil  should  havea|iji 
to  set  the  release  aside,    liowaml  v.  Tiik 
O.  S.  563. 

Declaration  by  executor  of  .S.  on  dcfeiuli 
covenant  to  pay  S.   $240  :  Fiftii  jilea,  tlisti 
fore    breach   of   the   covenant  declared  on,! 
accepted  from  defendant  £210  in  goods  in  f 
satisfaction  of  said  sum  of  £240,  iiiul  ofl 
cause    of  action  declared  on,  and  liy  dewlj 
leased  defendant  therefrom.     On  demiirrcrf 
this  plea,  except  as  to  tho  allegation  of  relej 
— Held,   that  the   rest    might  be   rejeotcilj 
surplusage,  and  that  it  shewed  a  good  defa 
RobisoH  V.  FUiniijan,  22  Q.  B.  417, 


RELICTA  VERIFICATIONE 

A  judgment  may  be  regularly  signed  i 
relicta  verificatione  without  a  judge's  onierj 
without  the  signature  to  the   reliuquislu 
being  veriHed  by  affidavit.      It  is  prop 
entering  judgment  in  such  a  case  to  set  od| 
plea,  joinder  of  issue,  and  relict*  npon  the! 
Eakins  v.  Fra'ier,  6  P.  R.  297.-C.  L.  Clui 
Dalton,  C.  C.  di  P. 
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Sa  ('uini'HBrt— RKi.iiiioi'rt  Inhtitutiosh 

HrNDAV. 


Trover  for  painiililctx.     I'lcn,  not  guilty.     On 

Idij  nriNliiitiiiii  of   onu  of   tlio  ]iani|ililctH  Huotl 
Ik  lit  tlif  ''i'^''    *'"'  J"'1ki'   "lirui'teil  that  the 

t iitiir  wiiH  not  i^ntitluil  til  niiiiiitaiM  tliu  action 
till'  iiamiilili'tH,  lii'canHt!  it  wum  a  Hcotling  and 
litiliirutattaik  on  ChriHtianity,  and  onlcreil  a 
LinfUit ;    lli'l'l,  that  iIoftMiilant  could   not  rely 
.  (hit  ili-lViK'o  undur  not  piiltv.   hnt  hIiouM 
|L,.f nliudi'il  it  »iii!cially.     ilourhir  v.  Sliiiniii, 

In  I'.  1'.  *\'^- 

\oiirvictiiin  l>y  a  nianiMtrato,  Htatud  that  dc- 
fcn.lAiit  liiil  III",  '^'"m  "t  *'■•.  lining  a  jiulilic  high- 
Uv,  line  lili>*i|ihoMioUH  ianguagu,  contrary  to  a 
ttitain  liy-liiw,  wiiich  waH  paHxod  almost  in  the 
Honlsiif  ('.  S.  I'.  V.  c.  54,  8.  '28'J,  nub-s.  4  ;  hut 
i,rc  wiiH  Mil  Htatcinent  of  the  wordu  used  : — 
htlil,  lull  Scnihle,  alHo,  that  there  was  noth- 
Liii  the  evidence  set  out  giving  the  magistrate 
iiaiction  tiiact.     J II  ir  Dniiilli/,  '20  (J.  i\  1(55, 

KcM,  tlint  Christianity  in  general,  nnd  not 
Illy  the  tenets  of  jiartieular  sects,  is  i>art  of 
wdgni/.eil  law  of  this  I'rovince  ;  and  there- 
that  to  an  action  for  breach  of  contract  to 
.mililie  hall,  a  pica  setting  up  that  the  jmr- 
Inr  which  said  hall  was  intended  to  be  used 
I  ir  the  ilelivery  of  certain  lectures  contain- 

i;  .11  attack  u]ion  the  fundamental  doctrines  of 

,r>ti,iiiity,  was  a  good  defence.     Pniiijli'  v. 

'(,  I  ^lyuration  of  tlm  Town  qf'  Niipaiwe,  43  Q. 


nntliori/ing  the  exccntion  of  a  new  deed  wan 
refused.  Ill  Ciiiliil  /'i-fil'ii/i  riiiii  ('inniniiiititin 
qf' l-oii'I'iii,  <•  I'.  11.  l-'.t.  t'liy.  Clmnib.  llolmo- 
•ted,  Itrfi-rri; 


RELIOIOUa  INSTITUTIONS. 

11.  C'lURfiiES— 'SVe  Cjiukches. 

In.  Nun— .^fe  Nun. 

,  Dkeds  and  Gifts  to — See  Churches- 
Mortmain. 

.  Devises  and  Bequests  to— See  Will. 

IV,  S.uRiLEiiE— (See  Criminal  Law. 


nonler  in  council  was  made  after  the  7  Will. 

ic,  118,  and  before  4  &  5  Vict.  c.  100,  appro- 

Dg  land  to  certain  religious  purposes  : — 

that  under  the  27th  sec.    of  the  latter 

bite,  the  governor  in  council  had  power  to 

kke  such  appropriation.    Simpson  v.  Orant, 

md  vested  in  trustees  for  the  use  of,  and  as 
t  of  residence  for,  a  minister  of  a  religious 
',  and  for  such  other  purposes  as  the  minis- 
koi  such  hotly,  at  their  general  conference, 
Bt  from  time  to  time  appoint,  is  not  "land 
I  by  trustees  for  the  use  of  a  congregation  or 
MS  hcdy,"  within  C.  S.  U.  C.  c.  69.  In  re 
iModint  Epkcopal  Church  Property  in  the 
of  Churchville,   I   Chy.  Chamb.  305.— 

kere  there  was  a  material  error  in  a  confir- 
n  deed  of  lands  sold  with  the  sanction  of 
«rt  under  C.  S.  U.  C.  c.  69,  an  application 
t  after  the  repeal  of  that  act  for  an  order 


!{KM.\NKT. 

.sv.  'riii.M,. 


RKMOV.VL. 

I.  Ok  C'aisks    .Vi'  ('iiiiiiDHAiii    Thial. 
II.  Ok  CiiviTKi.s, 

I.   J)i.itr< x!!  iif'/rr  /,'  iiiiirnl    Sir  Dihtiikhh. 
'2.   Frtnidiiliii/  Uniuirid  --.SVc  Disthe-SH — 

KXKCITION. 

.'{.   /{< siriiiiiiiiij    .Vic  In.m'ni'TIon. 

III.  Fuo.M  Okkk  Ks    .sVi    Mink  ii-ai,  <'(inr()K- 

AThlN.S- -OkKU'K    ami   ri'HMC  OkKIi'KK.S 

— Qt'o  Wakkanto— Tm.sr.s  AND  Titua- 

TEKS. 

IV.  Ok  Convictions  and  Orders  ok  Justices 

— Set-   ('KKTKlRARI. 

V.  Ok  Venue— .sVc  ri.EADiNct  at  Law — Plra- 
DiNu  in  EyurrY. 


REMlTNi:UATION. 

[See  Executors  and  .\dministuatorh  -Trusts 
AND  Trustees— Work  and  Labour. 


IlENDER. 
See  Bail. 


RENEWAL. 
I.  Of  Leases— .SVe  Landlord  and  Tenant. 

II.  Of  Writs  ok  Execution— .SV  Execution. 

III.  Of  Promises— .SV«  Limitation  of  Actions 

AND  Suits. 


L 
IL 

III. 


RENT. 
Rent  Charge  and  Rent  Seck,  3295. 

Ordinary — See  Landlord  and  Tenant 

— Use  and  Occupation. 


Apportionment 
Tenant. 


—  See  Landlord  and 


IV.  Attachment  op  —  See  Attachment    o» 
Debts. 

V.  Claim  for,  in  Insolvency — See  Bank- 
ruptcy and  Insolvency. 

VI.  Distrainino — See  Distress. 

VII.  Pleas  to   Avouries    of  Distress  fob 
Rent — See  Replevin. 
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VIII.  Rights  ard  Liability  of  Mortgagee— 

Sl'i'   MORTOAOE. 

IX.  Actions  against  Sheriff  for  Selling 
WITHOUT  Paying  Hent— iS'ee  Shf.riff. 

X.  Barred  by    Time — See   Limitation  of 
Actions  and  Suits. 


I.  Rent  Charge  and  Rent  Seck. 

In  debt  for  arrears  of  an  annuity  or  rent 
charge,  by  the  purchaser  thereof  under  a  fi.  fa. 
against  the  grantee's  land,  the  declaration  (which 
is  set  out  in  substance  in  the  report  of  this  case) 
was  held  insufhcient :— 1.  Because  there  was  no 
averment  tliat  tlie  sheriOf  seized  before  the  return 
of  the  writ  of  ti.  fa.  against  lands.  2.  That  it 
not  appearing  that  the  saitl  rent  was  anything 
more  than  a  rent  seck,  it  would  not  be  liable  to 
seizure  under  a  ri.  fa.  lands.  DoiKjall  v.  Turn- 
bull,  8  Q.  B.  G22. 

Debt  does  not  lie  by  the  grantee  of  a  rent 
charge  to  issue  out  of  lands  where  there  is  no 
express  covenant  by  the  grantor  to  pay.  Quiere, 
if  the  gr.antee  could  bring  debt,  whether  his 
assignee  might  do  so.     S.  C,  10  Q.  B.  121. 

Under  a  fi.  fa.  against  lands  and  tenements 
against  the  plaintiff  in  this  suit,  in  favour  of  A., 
the  sheriff  sol.l  to  A.  a  rent  charge,  which  the 
defendant  in  this  suit  had  granted  by  deed  to 
the  plaintiff  for  her  life.  The  deed  contained  a 
personal  covenant  of  the  defendant  to  the  plain- 
tiff to  pay  the  rent  charge  : — Held,  per  Burns, 
J.,  that  A.  was  not  entitled  to  sue  on  the  cove- 
nant in  the  name  of  the  plaintiff.  Smith  v. 
TuriibitU,  1  P.  R.  38.— P.  C— Burns. 

Quaa;re,  whether  the  sale  to  A.  would  not 
have  the  effect  of  discharging  defendant  from  his 
covenant.     lb. 

A  landlord  may  assign  rent,  and  since  the  4 
Geo.  II.  c.  28,  8.  5,  rent  charge  or  rent  seck  may 
be  distrained  for,  and  by  one  who  has  not  the 
reversion,  as,  for  instance,  the  assignee  of  the 
landlord.  White  v.  Hope,  17  0.  P.  52 ;  S.  C.  19 
C.  P.  479. 


RENUNCIATION. 

I.  Of  Probate — See  Executors  and  Adminis- 
trators. 

II.  Of  Trusts — See  Trusts  and  Trustees. 


REPAIRS. 

I.  Contracts  in  Leases — See  Landlord  and 
Tenant. 

II.  Of  Ships— iSee  Ship. 

III.  Improvements  —  See  Improvements  on 

Land. 

IV.  Liability  of  Vendor   oe  Vendee — See 

Sale  of  Land. 


REPLEADER. 

Sec  Pleading  at  Law. 


REPLEVIN. 
I.  When  Maintainable. 

1.  Distress  for  Bent  or  Tnjv.i^  gogg 

2.  On  Sale  of  Goods,  .3298. 

3.  Goods  in  the  Custody  n/ the  /,(„,.  g.^inj 

4.  Other  Casts,  3300. 

5.  On  Sale  of  Timber—See  Tjmbek. 

II.  Writ  of  Replevin. 

1.  Affidavit  for,  3302. 

2.  Return  of  Writ,  3302. 

3.  Other  Cates,  3302. 

III.  Pleadings. 

1.  Declaration. 

2.  Avowries  and  Coijnizanc(.%  3;i0,l 

3.  Pleas  to  Avowries  for  Rent,  3304. 

4.  Otiier  Pleas,  3305. 

IV.    E\^DENCE. 

1.  Under  Plea  of  Xon-Temdl,  330G. 

2.  Other  Cases,  330G. 

V.  Verdict  and  Judgment,  3307. 
VI.  Damages,  3307. 
VII.  Costs,  3308. 
VIII.  Other  Cases,  3308. 
IX.  Replevin  Bond. 

1.  Assignment  of,  3310. 

2.  Actions  ai/ainst  Sheriff  for  not  A»i§ 

inij,  3310. 

3.  Actions  on, 

(a)  For  not  Prosccutivri  viih  fjj 

and    without  JJefin/,   and'l 
not  Returnhuj  the.  VwiU,  33| 

(b)  Payment  into  Court,  3313. 

(c)  Damages,  3314. 

(d)  Staying  Proceeding.^,  3313. 

(e)  Other  Cases,  3315. 

4.  Discharge  of  Sureties,  3316. 

X.    .Tl'RISDICTION     OF    CoUNTV    COCKTS- 

CouNTY  Courts. 

I.  When  Maintainable. 

1.  Distress  for  Rent  or  Taxes. 

A  stranger,  whose  goods  have  been  disti 
for  rent  on  the  premises  of  a  tenant,  cannoj 
replevin,  any  more  than  the  tenant,  questioiJ 
landlord's  right  to  demise.    Smith  v.  Aiibr^ 
Q.  B.  90. 

Defendant  gave  a  warrant  to  a  bailiff  toj 
train  for  rent  on  premises  occupied  by  tiie  p 
tiff  aa  his  tenant,  but  the  bailill'  seized  \iiM 
property  off  the  premises.  Tliis  was  done^ 
out  defendant's  knowledge,  aud  there 
evidence  of  his  having  adopted  the  act  ;-J 
that  defendant  was  not  liable,  and  thar 
plaintiff  could  not  maintain  replevin  agaimtj 
Terrier  v.  Cole,  15  Q.  B.  661. 

R«plevin  is  maintainable  as  the  law  vasb 
the  Replevin  Act,  and  in  a  far  more  comptj 
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I  gte  manner  since  that  act,  for  cooda  taken  as  a 
I  ^,.,.,3  which  were  not  properly  seiziible  ;  and 
1  ik«t  thouth  Kooda  properly  seized  be  replevied 
jlrth  the  otliers.     Miller  v.  Mitkr,  17  C.  P.  226. 

Replevin  may  be  brought  upon  a  distress  for 
lichoolrates,  and  notice  of  action  is  not  neces- 
Ibtv.  .-ly'/"''!/'"''''  f'  "'•  ^''  Ontham,  7  C.  P.  171. 

Kepkvin  for    horses.      Plea,    justifying    the 

Itjkini;  under  a  warrant  for  school  taxes,  and 

|j[jjjjnif  that  the  horses  were  delivered  by  the 

Imlktor  to  defendant,  an  innkeeper,  to  take  care 

loj  ontil  the  sale.     Replication,  setting  out  facts 

ltd  shew  the  rate  illegal,  and  averring  that  the 

Itjaintitf,  after  seizure  of  tlie  goods,  at  the  request 

IJtlie  collector  and  trustees,  gave  his  note  for  a 

Iniii  named,  (not  saying  that  it  was  the  amount 

\t  1)V  him,)  payable   to  bearer,    which   was 

jiiteil  in  satisfaction  of  tlie  taxes  :  that  the 

Kllector  released  the  property  seized,  and  said 

lote  13  still  outstanding  and  the  plaintiff  liable 

m  it,  and  that  the  seizure  in  the  plea  men- 

m\>\  was  made   afterwards  : — Held,   on  de- 

tirrcr,  replication  bad,   for — 1.  The  collector, 

itin '  under  a  warrant  legal  on  the  face  of  it, 

M  not  he  liable  in  trespass  or'  trover,  and 

kreiiire  not  in  this  action,  nor  the  defendant 

irukini'the  horses  from  him  to  keep  ;  and  2. 

(veD  if  the  note  had  been  alleged  to  be  for  a 

ifficieut  amount  to  pay  the  rate,  yet  the  im- 

loiitr  acceiitance  of  it  by  the  trustees  would  not 

bent  them  from  afterwards  distraining.    Spry 

JM'diwV,  18  Q.  B.  161. 

|a  collector  having  authority  to  collect  the 

!  for  three  specific  years'  taxes,  distrained 

^theni  with  other  aums  not  properly  coUect- 

-Held,  that  the  three  legal  distresses  were 

pnUe  from  the  illegal  ones,  and  until  they 

i  paid  replevin  would  not  lie.      Corbett  v. 

|iii,/„He(«/.,  lie.  P.  317. 

lie  plaintiff  being  in  possession  of  a  stock  of 

■ ,  was  assessed  therefor  in  his  own  name, 

L<t  which  he  appealed  to  the  Court  of  Revi- 

JB,anil  to  the  County  Court  judge,  when  an 

lenture  of  assignment  of  the  goods  to  one  R.  M. 

n  trusts  for  creditors  was  produced,  and  the 

Ittiff's  name  was  erased  and  that  of  M.  sub- 

pil  therefor.      The  plaintiff  alleged,  how- 

p,  that  his  name  was  not  struck  out  on  his 

iication,  for  that  his  ground  of  appeal  was 

jttlie  goods  were  not  equal  to  the  debts  due 

1  tliem,  and  so  were  exempt.     Defendants 

}m  distrained  upon  the  goods,  the  plaintiff 

Vieil,  and  defendants  avowed  as  for  taxes 

jto  them  by  the  plaintiff,  whose  name  did 

lipiiear  on  the  collector's  roll.     It  was  con- 

1  that  the  plaintiff  having  denied  his  title, 

Ikii  name  beiuK  erased  from  the  roll,  he  was 

til  from  replevying  the  goods  distrained  ; 

d,  that  under  the  assignment  he  had  a 

Ui  possession  in  the  goods,  which,  being 

*1  with  actual  possession,  entitled  him  to 

Uin  replevin  under  our  statute  :  that  he 

iMt  estopped  ;   and  that  the  plaintiff  not 

^(hewn  to  be  indebted  to  defendants  for 

\  the  avowry  failed.     Sartjant  v.  Tlie  City 

'n«t'\  12  C.  P.  185. 

fcrthe  Public  School  Act  of  1874,  37  Vict. 

|0.,  no  power  is  given  to  form  a  union 

J  section  out  of  sections  in  different  town- 

Where,   therefore,    such    section    was 

i  wd  a  rate  levied  therein,  for  which  the 


plaintiff's  goods  were  seized  : — Held,  that  such 
rate  was  illegal,  and  the  plaintiff  entitled  to 
succeed  in  replevin.  Hal/tin  v.  Calthr,  26  C. 
P.  501.  See,  also,  Axkvw  v.  Mannimj,  38  Q.  B. 
345. 


2.  On  Sale  of  Goods. 

Plaintiff  sold  to  one  F.  certain  goods,  taking 
notes  in  payment,  a  written  agreement  being 
entered  into  that  unless  the  notes  were  promptly 
paid  the  property  should  not  vest.  F.  sold  the 
property  to  defendant,  giving  him  notice  of  the 
plaintiff's,  claim.  The  notes  not  being  paid  : — 
Held,  that  the  plaintiff  was  entitled  to  replevy 
the  goods.      Weeks  et  at  v.  Lalor.  8  C.  P.  239. 

Defendant  purchased  some  horses  and  a  wag- 
gon from  the  plaintiff,  at  auction,  the  terms  be- 
ing that  he  should  give  his  own  notes  at  three, 
six,  and  nine  months,  endorsed  by  one  W.,  and 
on  his  promise  to  give  these  he  was  .allowed  to 
take  the  goods.  W.  refused  to  endorse,  and  the 
plaintiff  having  waited  for  some  time  without 
getting  the  notes,  replevied.  It  was  left  to  the 
jury  to  say  whether  th!>  delivery  was  absolute, 
with  intent  to  pass  the  property,  or  conditional 
on  defendant  giving  the  notes,  and  they  found 
for  the  plaintiff  : — Held,  a  proper  direction,  and 
that  the  verdict  was  W!.rranted.  Smith  v.  Hob- 
son,  16  Q.  B.  368. 

Where  goods  are  sold  so  that  the  property 
passes,  and  the  vendor  refuses  to  deliver,  re- 
plevin will  lie.  Defendant  sold  the  plaintiff  an 
ox  at  35s.  per  cwt ,  and  received  20s.  as  earnest. 
Some  days  after  the  ox  was  weighed  at  15  cwt., 
and  the  plaintiff  offered  .546  as  the  balance  of 
purchase  money,  contending  that  by  the  original 
agreement  one-third  was  to  be  taken  off  for 
offal.  Defendant  denied  this  and  refused  to  de- 
liver the  ox,  and  the  plaintiff  thereupon  brought 
replevin.  'The  evidence  as  to  the  bargain  was 
contradictory  : — Held,  that  the  jury  should  have 
been  told,  that  if  the  agreement  was  as  stated 
by  the  plaintiff  he  was  entitled  to  succeed  ;  bu*; 
that  if  thiit  was  not  clear,  and  defendant  refused 
under  the  bonft  fide  belief  that  there  was  to 
be  no  deduction,  then  they  should  find  in  his 
favour.     O'Rotirke  v.  Lee,  18  Q.  B.  609. 

The  Division  Courts  Act,  sec.  175,  does  not 
authorize  a  bailiff,  when  a  claim  is  made  by  a 
third  person  to  goods  and  chattels  seized  under 
execution,  to  sell  the  goods  and  issue  an  inter- 
pleader for  the  proceeds,  and  thus  compel  the 
claimant  to  try  his  right  merely  to  such  proceeds 
and  deprive  him  of  his  goods.  The  claimant 
having  proved  his  right  to  the  gofKla,  a  quantity 
of  timber,  was  therefore  held  entitled  to  recover 
in  replevin  against  the  purchaser  under  the  exe- 
cution.    Beid  V.  McDonuld,  26  C.  P.  147. 

Sever.ll  persons  united  in  purchasing  a  print- 
ing press  and  material  for  the  establishment  of  a 
newspiiper  to  advocate  certain  views,  and  agreed 
with  a  printer  tlifit  he  should  establish  the  newsi- 
paper,  and  should  have  a  legal  transfer  of  the 
property  on  paying  to  the  several  parties  the 
sums  they  had  respectively  contributed.  This 
agreement  was  acted  on,  and  the  printer  paid 
some  of  the  contributors  accordingly.  One  of 
the  parties,  v.  bo  claimed  that  he  had  not  been 
paid,  ..ook  possession  of  the  press  and  material 
by  writ  of  replevin  : — Held,  that  the  printer  was 
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entitled  to  relief  in  equity,  and  an  injunction  waa 
granted  to  stay  proceedings  in  the  replevin  suit 
on  security  being  given.  De.whursl  v.  McCop- 
pin,  17  C'hy.  572. 

See  also  Henry  v.  Coolc,  8  C.  P.  29 ;  KaUling 
V.  Parkin,  23  C.  P.  569 ;  Mason  v.  Johneon,  27 
C.  P.  208. 


3.  Oooda  in  the  Cmtody  of  the  Late. 

[See  R.  S.  O.  c.  53  s.  5.] 

Goods  seized  under  an  attachment  from  a  Divi- 
sion Court  may  be  replevied  by  a  third  party 
claiming  them  as  his  own.  Arnold  v.  Higtjins, 
11  Q.  B.  191. 

A  gold  watch  having  been  taken  on  a  search 
warrant  from  a  person  who  absconded,  the  plain- 
tiff claimed  title  to  it,  and  brought  replevin  there- 
for against  a  city  police  magistrate,  who  applied 
to  stay  proceedings  under  16  Vict.  c.  180,  s.  6 ; — 
Hold,  that  replevin  did  not  come  within  the  act ; 
and  the  application  was  dismissed.  Manaon  v. 
Ournett,  2  P.  R.  389. 

Certain  goods  being  seized  under  an  attach- 
ment from  the  Division  Court  were  placed  by 
the  bailiff  in  custody  of  the  clerk,  from  whom 
they  were  replevied  by  the  plaintiff.  A  summons 
then  issued  from  the  Division  Court,  calling  be- 
fore the  judge  there  the  attaching  creditors  and 
the  plaintiff  as  claimant  of  the  goods  : — Held, 
that  under  the  IG  Vict.  c.  177,  the  proceedings 
in  the  replevin  suit  in  this  court  must  be  stayed. 
Held,  also,  that  if  the  plaintiff  had  been  allowed 
to  proceed  he  must  have  failed,  for  neither  tres- 
pass nor  trover  would  lie  agaiLst  the  clerk,  and 
therefore  replevin  could  not  be  maintained. 
Quiere,  as  to  the  remedy  which  the  defendant, 
the  clerk  of  the  Division  Court,  or  the  attaching 
creditors,  would  have  in  case  the  plaintiff  in  re- 
plevin should  be  held  by  the  judge  to  have  no 
cl  im.     Caron  v.  Grahavi,  18  Q.  B.  315. 

A  vessel  seized  for  breach  of  the  revenue  laws 
having  been  replevied  from  the  collector,  the  writ 
of  replevin  was  set  aside.  Scott  v.  McRae,  3  P. 
R.  16. 

Where  the  goods  of  A.,  having  been  seized  by 
the  sheriff  under  a  ti.  fa.  against  B.,  had  been 
handed  over  by  the  sheriff  to  an  assignee,  to 
whom  B.  had  made  a  voluntary  assignment  in 
insolvency  :  —  Held,  that  A.  might  maintain 
replevin  against  the  assignee.  Burke  v.  Mc- 
Whirter,  35  Q.  Bv  1. 

Goods  are  repleviable  out  of  the  hands  of  a 
guardian  in  insolvency,  notwithstanding  C.  S. 
tJ.  C.  c,  29,  s.  2.  Jameson  et  al.  v.  Kerr,  Oalky 
V.  Kerr,  6  P.  R.  3.— C.  L.  Chamb.— Gwynne. 

The  question  as  to  how  far  goods  seized  under 
an  execution  or  attachment  are  protected  from 
the  remedy   by  replevin  discussed.     lb. 

Held,  that  an  official  assignee  appointed  under 
the  Insolvent  Act  of  1875,  is  an  officer  within  C. 
S.  U.  C.  C.29,  B.  2,  and  that  goods  in  his  posses- 
sion as  such  assignee  cannot  1:^  replevied.  Bar- 
clay \.  Sutton,  7  P.  R.  14.— C.  L.  Chamb.— Dal- 
ton,  C.  C.  A  P.  ;  Hagarty. 


See  also  Campbell  et  al. 
C.  P.  363. 


V.  Lepan  et  al,  21 


4.  Other  Cases. 


Quaere,  can  replevin  be  sustained  in  any  contti 
at  this  time  before  the  li«pleviii  Act 
mere  tortious  taking  or  detention 
nature  of  a  distress.      Foster  v. 
509. 


up(mi 
not  in  thJ, 
^yill'i;  5  Q.  al 


Held,  that  under  the  circumstances  of  thli 
case  the  plaintiff  could  have  maintaineil  trcsiia 
and  consequently  that  he  could  liriim  reiilerii 
Cook  V.  Folder  et  al,  12  Q.  B.  5ii8. 

The  Municipal  Act,  22  Vict.  c.  99,  s.  201,  whid 
prevents  actions  being  Srought  for  anything  ly 
under  a  by-law  until  it  has  been  (jnaslied,  applii 
only  to  suits  for  the  recovery  of  damages,  not  I 
replevin.  Wilson  v.  Corporation  of  MhWunt 
al,  18  Q.  B.  348.  " 

A.  agreed  to  manage  B.'s  farm,  in  eonsiilcrJ 
tion  whereof  B.  agreed  to  give  him,  among  otJK 
*hings,  one-third  of  the  increase  of  young  i 
raised.  B.  left  the  country  and  died,  .md 
sold  all  the  stock  upon  the  farm  :— Held,  thatl 
had  no  right  to  do  so,  and  that  B.'s  administj 
tnx  might  replevy  from  the  vendees,  buim 
Erwin,  18  Q.  B.  431.  ^  ■ 

Defendant  replevied  certain  account 
under  a  writ  in  suit  of  Crawford  >:  ]Jro»n,  i 
handed  them  to  plaintiff,  but  before  a  ren'iM 
could  be  effected,  and  while  the  parties  were  j 
together,  another  writ  of  rejilevin  in  the  sui| 
McLaren  v.  Crawford  was  placed  in  tiie.. 
of  the  sheriff,  who  thereupon  again  seizedl 
books  : — Held,  that  the  taking  of  property  ud 
one  writ  of  replevin  does  not  prevent  the  o| 
ation  of  a  second  writ  upon  the  same  prop 
under  14  &  15  Vict.  c.  04,  and  18  Vict.  c. 
Crawford  v.  Thomas,  7  C.  P.  6,S. 

A.   k  B.   entered  into  an  agreement  to  j 
lumber  for  the  plaintiff  for  one  year  at  .?1.87M 
thousand   feet,  to  be  delivered  on  the  platf 
outside  the   mill,   an<l  a  person  to  be  chosd 
measure  it ;  plaintiff  to  furnisli  tlie  logs,  am 
&  B. ,  when  not  otherwise  paid  for  cnttini 
have,  every  month,  one-third  of  the  quantitl 
piled  for  their  security.     Under  this  agreel 
the  plaintiff  seized  and  replevied  a  qnanti 
sawn  lumber  at  the  mills,  A.  &  B.  refiisij 
deliver  it  to  him  : — Held,   that,  although  ii 
general  accounts  plaintiff  was  indelrfedt 
defendant,  still  replevin  would  lie  for  the  an 
due  the  plaintiff  under  the  agreement. 
V.  Pimlott,  9  C.  P.  54. 

C,  being  indebted  to  defendant,  assignj 
him  with  plaintiff's  consent  his  lien  on  a  I 
owned  by  plaintiff,  on  which  he,  C,  haiiaj 
for  repairs  amounting  to  ^25.2.5,    The  [ 
subsequently  demancfed  the  Imggy,  but  v 
any  tender  or  offer  to  pay  the  lien,   rw 
plevin — Held,   that  defendant  was  entid 
succeed,  there  being  no  evidence  of  a  tcnl 
satisfaction  of  the  Tien.     Lake  v.  Biij'jar,t 
P.  170. 

Any  person  out  of  whose  possession  book 
have  been  taken,  whether  by  fowe  or  itf 
without  right,  may  replevy  under  our  sti 
but  when  the  right  to  the  custwly  andpoi 
depends  on  the  holding  of  an  office,  it  shoj 
pear  that  the  applicant  does  hold  the  offi 
therefore  is  entitled  to  the  books,  Ac. 
mond  v.  MvLay,  10  L.  J.  209.— Draper. 
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Replenn  will  lie  in  this  country,  though  there 
I  las  been  no  wrongful  taking,  but  a  detention 
1 5j]y  is  complained  of,  and  this  though  the  writ 
I  mil  declaration  charges  both,  for  every  deten- 
[tioD  is  a  new  taking.    Deal  v.  Potter,  26  Q.  B. 

Iks. 

The  title  of  an  administrator  relates  back  to 
lib  death,  so  as  to  enable  him  to  replevy  goods 
I tjken  before  the  grant  of  administration.     Jb. 

In  trespass  for  taking  goods  the  defendant 
Ijistilied,  as  sheriff,  under  a  writ  of  replevin  at 
Itbesuit  of  one  H.  against  P.,  alleging  that  he 
laitered  plaintiffs'  freight  house,  where  the  goods 
iTere,  the  outer  door  being  open,  and  replevied 
e  goods  to  H. ,  the  same  then  being  in  the 
jintiifs'  possession  as  bailees  and  agents  only 
'.,  who  unjustly  detained  them  from  H.  : — 
lleld,  no  defence  ;  for  the  plea  did  not  bring 
Itlen'dant  within  sees.  9  and  10  of  the  Replevin 
ct,  C.  S.  IT.  C.  c.  29  ;  and  in  replevin  against 
ue  person  goods  cannot  be  taken  out  of  the 
iceable  possession  of  another  without  notice 
(lemand.  Great  Wexterii  R.  Co.  v.  McEwan, 
.  B,  528. 

Tlie  plaintiffs  were  in  possession  of  certain 
mber  limits  under  a  license  from  the  crown, 
lich  expired  in  April,  1872,  but  it  was  the 
rjctice  of  the  Crown  Lands  Department  to 
lecogiiize  the  right  of  licensees  to  a  renewal,  and 
]  renewal  was  granted  to  the  plaintiffs  for 
f;2;3,  and  the  ground  rent  paid  in  advance, 
ietlaintiffs  remaniing  in  possession.  In  con- 
bence,  however,  of  some  difficulty  about  the 
nndaries,  the  license  did  not  issue  until  the 
bof  -•ipril,  1873,  but  it  was  stated  to  cover 
period  from  the  20th  of  June  previous. 
iiig  this  period  certain  persons,  under  whom 
(mJant  claimed,  entered  upon  the  land  and 
Itapantity  of  sawlogs  ;  and  on  the  plaintiffs 
ing  to  where  they  were  lying  in  a  creek  or 
iron  their  limit  for  the  purpose  of  marking 
m,  they  were  forcibly  prevented  by  defen- 
,  vho  opened  an  artificial  dam  and  caused 
logs  to  ue  floated  down  the  river,  where 
y  got  mixed  with  some  of  defendant's  logs. 
it  plaintiffs  then  went  to  where  the  logs  were, 
1  (elected  the  logs  in  question,  being  of  the 
e  size  and  description  as  their  own  logs,  and 
lied  them  :— Held,  that  the  plaintiffs  might 
1  replevin  :  that  there  was  sufficient  evi- 
!  of  identity ;  and  that  at  all  events,  as 
aidant's  own  wrongful  act  was  the  cause  of 
I  difficulty,  he  could  not  object  on  this 
ud.  The  plaintiffs  being  in  possession, 
igh  they  might  have  no  title  as  against  the 
m,  could  maintain  replevin  against  a  wrong- 
GMour  et  al.  v.  Buck,  24  C.  P.  187. 

kfetdant  in  writing  acknowledged  the  receipt 

kthe  plaintiff,  described  as  assistant  manager 

le  Howe  Machine  Company,  of  a  sewing 

ine,  on  hire  for  nine  months  at  $5  a  month 

prance.    He  agreed  to  pay  $45,  the  value  of 

ichine,  in  the  event  of  its  being  injured  or 

turned  J  aad  in  default  of  payment  of  the 

kly  rental,  or  the  due   fulfilment  of  the 

f  if  the  machine  should  be  deemed  by 

lorto  be  in  jeopardy,  the  plaintiff  or  the 

1  might  resume  possession  of   it ;  and 

at  waived  all  right  of  action  for  trespass, 

«,  or  replevin,  oy  reason  of  any  action 

%  the  plaintiff  or  tht  company  in  resum- 

M  possession.    The  plaintiff  said  he  had 


booM 


possession  of  the  machine  before  it  was  delivered 
to  defendant ;  that  he  was  responsible  to  the 
company,  a^  foreign  corporation  ;  and  had  no 
property  in  it  except  as  their  agent :— Held,  that 
the  plaintiff  under  the  agreement  might  main- 
tain  replevin  in  his  own  name  for  the  machine, 
on  non-fulfilment  of  the  conditions.  Coquillard 
V.  Hunter,  36  Q.  B.  310. 

Held,  Hagarty,  C.  J.,  diss,  that  under  the 
facts  stated  in  the  report  there  was  not  suffi- 
cient evidence  to  constitute  a  conversion  of  the 
goods  by  the  defendant  in  this  case  so  as  to  sup- 
port an  action  of  trover,  and  therefore  that  re- 
plevin would  not  lie.  S mallei/  v.  Gallaiiher,  26 
C.  P.  531. 

See  also  Lew'is  v.  Teale  et  al,  32  Q.  B.  108. 


II.  Writ  of  Replevin. 

1.  Affidavit  for. 

[See  R.  S.  0.  c.  5.3,  n.  6.] 

The  deponent,  not  being  the  plaintiff  himself, 
did  not  describe  himself  ivs  servant  or  agent  of 
the  plaintiff',  but  used  the  words,  "now  acting 
for  the  said"  (the  plaintiff)  : — Held,  that  this 
alone  would  have  been  insufficient ;  but  the  affi- 
davit went  on  to  state  particularly  the  position 
and  quantity  of  the  timber  replevied,  and  other 
facts  from  which  the  agency  might  be  inferred  ; 
and  an  application  to  set  aside  the  writ  was 
therefore  refused.  Arnold  et  al.  v.  Hamilton  et 
al,  1  P.  R.  263.— Robinson. 

The  affidavit  must  be  sufficient  to  enable  the 
sheriff  by  it  to  identify  the  property.  Where  it 
stated  only  that  the  plaintiff  was  owner  of  98 
trees,  which  he  was  informed  and  believed  were 
cut  on  certain  lots  specified,  and  it  appeared  that 
these  trees  were  alleged  to  be  then  in  use  as 
binders  for  a  large  raft  of  timber  on  its  way  to 
Quebec  : — Held,  insufficient,  and  the  writ  was 
set  aside.  Jonea  v.  Cook,  2  P.  R.  396.— P.  C— 
Burns. 


2.  Return  of  Writ. 

[See  R.  S.  O.  c.  53,  ss.  17-lS.] 

Return  by  sheriff  to  a  writ  of  replevin,  that 
the  property  had  not  been  since  the  delivery  of 
the  writ  to  him  in  the  possession  of  defendant, 
or  of  any  person  for  him — Attachment  as  for  an 
insufficient  return  refused  with  costs — Remarks 
as  to  the  propriety  of  such  return,  and  the 
sheriff's  duty  under  the  circumstances.  Carveth 
V.  Greenwood,  3  P.  R.  175.— P.  C— Richards. 


3.  OtJier  Cases. 

A  writ  of  replevin  with  a  justices  clause,  was 
irregular.  An  original  writ,  alias  and  pluries, 
moifitied  in  form  so  as  to  conform  to  the  local 
jurisdictions,  should  be  adopted.  Cormll  v. 
Quick.     Dra.  427. 

Personal  service  of  the  summons  was  unneces- 
sary. Zavitz  V.  Hoover  el  al.,  M.  T.  1  Vict. 
See,  now,  R.  S.  0.  c.  53,  s.  19. 

Where  the  sheriff  is  defenilant,  a  writ  of  re- 
plevin, under  14  &  15  Vict.  c.  64,  may  l)e  directed 
to  the  coroners,  though  the  statute  does  not  pro- 
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vide  for  such  a  case.     Gilchrist  v.  Coiujer,  11  Q. 
B.  197. 

Where  the  goods  to  be  replevied  have  not  been 
distrained,  the  writ  may  be  sued  out  in  any 
county,  and  it  may  be  issued  from  one  outer 
county  to  replevy  goods  in  another  outer  county. 
Buffalo  and  Lake  Huruii  li.  Co.  v.  Gordon,  3  L. 
J.  28.— C.  L.  Chamb.— Hagarty. 

An  objection  that  there  was  in  fact  no  taking 
or  detention,  is  no  ground  by  setting  aside  the 
writ.     Ghikhriitt  v.  CuiKjer,  11  Q.  B.  197. 


III.  Pleadings.' 

1.  Declaration. 

[*-«  R.  S.  0.  c.  53,  m.  i?4,  25.] 

The  action  of  replevin  is  not  local,  unless  it  is 
brought  to  recover  a  distress.  Vance  ct  al.  v. 
Wratj,  ,S  L.  T.  69.— C.  L.  Chamb.— Richards. 

The  declaration  need  not  state  where  the 
goods  were  taken.  Pcrrin  et  al.  v.  Conlei/,  14 
Q.  B.  5.3.  See  Fitzpatricky.  Casselman  et  al.,  29 
Q.  B.  5,  p.  3307. 

Causes  of  action  in  replevin  and  trespass  could 
not  lie  joined  under  sec.  75  of  C.  L.  P.  Act,  1856. 
The  Great  Watern  It  Co.  v.  Chadwick,  3  L.  J. 
29.     C.  L.  Chamb.  -Burns. 

Held,  1.  That  sec.  18,  C.  S.  U.  C.  c.  29,  ap- 
plies only  to  cases  of  a  wrongful  taking  and 
detention  within  the  latter  part  of  sec.  1  ot  that 
act,  not  to  cases  of  unlawful  distress  for  damage 
feasant,  in  which,  therefore,  local  description  is 
necessary.  2.  That  the  second  count  of  the 
declaration,  set  out  in  the  case,  was  in  case  and 
not  in  replevin,  and  could  not  therefore  be 
joined  with  an  ordinary  count  in  replevin  ;  but 
even  if  intended  to  be  a  count  in  replevin  under 
the  provisions  in  tlie  latter  part  of  sec.  1  it  was 
improper ;  the  facts  being,  that  the  action  was 
against  a  pound-keeper  for  detaining  certain 
horses  distrained  damage  feasant,  and  tlierefore 
a  cjise  "in  which  by  the  law  of  England  replevin  j 
might  be  made  ; "  and  in  either  case  the  count 
must  be  struck  out.  Barber  v.  Armstromj,  5  P. 
K,  153.— Gait. 


2.  Avowries  and  Co(jnizances. 

In  making  a  cognizance  under  a  warrant  of 
school  trustees  to  collect  school  rates,  it  is  suffi- 
cient to  state  that  tlie  plaintiff  was  duly  assessed, 
and  that  the  collector  (the  cognizor)  was  duly  ap- 
pointed ;  it  is  not  necessary  to  state  that  the 
rate  was  decided  upon  at  a  meeting  as  required 
by  the  statute,  or  how  the  appointment  was  made. 
Gillies  V  Wood,  13  Q.  B.  .357. 

Held  that  a  party  avowing  for  distress  for  a 
school  rjite,  the  by-law  for  sanctioning  such 
levy  requiring  to  be  passed  upon  the  request  or 
with  the  consent  of  certain  persons,  must  shew 
such  request  or  consent.  Held,  also,  that  upon 
such  avowry,  the  avowant  must  set  forth  the 
conditions  precedent  re(iuired  by  law  to  be  com- 
plied with  before  the  passing  of  a  by-law  to  levy 
a  rate  for  school  pui^oses.  Haacke  v.  Marr,  8 
C.  P.  441. 

Held,  on  demurrer,  that  the  avowries  set 
out    in  this  case,  justifying    under    a  distress 


clause  contained  in  a  mortgage,  were  had 
not  alleging  that  the  mortgage  contained  a  [^ 
vision  that  the  mortgagor  should  be  ,L\..l, 


leruiit- 


ted  to  continue  in  possession  of  tlio  moitKwei  I 
premises,  nor  that  he  did  occujjy,  in  itursuaiice 
of  such  permission,  at  the  time  of  the  distress 
or  at  any  time,  lioyal  Canadian  Bitnk  v  h\li! 
19  C.  P.  196.  * 

As  to  the  distinction  between  an  avowry  v,hi  h  I 
must  show  a  good  title  in  omnibus,  and  aiiistiri. 
tion.     See    Taylor  et  al  v  Jerinyii,  -'o  Q.  B,  ij|j  i 

On  demurrer  to  an  avowry  justifying  midcra 
conviction  for  selling  spirituous  lifjuors  witboutl 
a  license,  and  a  distress  warrant  issued  thereon  ■ 
— Held,   as  to  the  form  of  the  warrant,  that  itj 
was  unnecessary  to  allege  that  it  was  under  seal 
or  that  it  was  directed  to  any  one,  it  lieini'  aver-l 
red  to  have  been  duly  issued  and  (lelivered  fo4 
execution  to  defendant    M.,   the  iicinstaljle: 
Held,  also,  that  the  avowry  set  out  in  the  rei 
port   sufficiently  shewed  that  defendant  .M.  wai 
a  constable,  and  that  it  was  deliv(ned  to  liimii 
execution.  Held,  further,  that  the  mention  in  thJ 
warrant  of  the  $1  for  costs  of  o(inveyin>'  defd 
dants  to  gaol,  could  not  vitiate,  for  it  anthnriJ 
a  distress  only  for  the  penalty  and  costs  of  colS 
viction.     Jieid  v.    Mc  Whinnie  et  ul.,  27  0  1 
289. 


3.  Pleaa  to  Avowrief!  for  Kent. 

-To  an  avowry  under  a  distress  for  rent,  tij 
plaintiff  pleaded:    3.  Pent  in  arrear;  ainlj 
Set  out  specially  an  agreement  to  be  allow  eil 
make  certain  repairs  and  to  deduct  the  amom 
from  the  rent,  which  he  averred  lie  had  duni 
Held,  that  the  fourth  plea  contained  a  gnnd 
swer,  which  would  be  adniissiljle  also  under  t 
third  plea.      Wheeler  v-  Sime  et  ul.,  ,S  Q.  B. 

The  defendant  avowed  for  a  distress  fod 
year's  rent  due  to  him  by  one  C.  on  a  deiuisel 
a  yearly  rent.  Plea,  that  the  close  on  wli 
the  distress  was  made,  and  on  wliich  the  r 
accrued,  M^as,  at  the  said  time  when,  &c., 
close  and  freehold  of  the  plaintiff,  and  not| 
defendant: — Held,  plea  bad,  for  defendant  mii 
have  had  a  term  of  years  in  plaintiff's  allej 
freehold.     Robertson  v.  Meyers,  7  Q.  B.  41J.r 

Any  plea  to  an  avowry  involving  a  denial 
the  landlord's  title  at  the  time  of  the  demiijj 
bad.     Hartley  et  al.  v.  Jams,  '  Q.  B.  54,"). 
also.  Smith  v.  A  ubrey,  7  Q.  B.  W^. 

Replevin.     Defendant  G.  as  lar  dlord,  anilj 
other  as  his  bailiff,  avowed  under  a  (hstn'ssj 
rent  due  by  T. ;  to  which  the  phintiff  pii 
that  before  making  the  demise  the  said  (J.J 
one  E.  owned  the  land,  and  before  tlic  ta| 
complained  of  conveyed  it  to  the  plainiitl  a 
in  fee,  who  continued  seised  and  entitle  1 1| 
possession  and  rents  until  the  demise  an! | 
when,    &c.  :   that   G.    knowing  the  iircifl 
fraudulently  made  said  derois':  to  defrauij 
plaintiff  and  11.  :  that  by  reason  of  the  p« 
he  had  not  at  the  said  time  any  interest  il 
land  ;  and  that  the  plaintiff  being  entitled  ri 
his  goods  there,   where  defendants  vmi 
took  them  : — Held,  on  demurrer,  plea  bail,! 
in  effect  a  plea  of  nil  habuit  in  teneintiitis,! 
11  Geo.  II.  c.  19,  8.  22,  which  the  plaintiffj 
not  plead.    Brown  v.  Garden  et  al.,  19  Q™ 
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Avowry,  that  the  plaiiitiflF  helil  the  premises 
tenant  to  defendant,  under  a  demise  by  one 
t  to  one  K.  for  five  years,  at  the  yearly  rent  of 
{4 189. ;  and  that  the  plaintiff  being  assignee  of 
I  ill  the  term  of  K.,  defendant,  before  any  rent 
I  became  due,  and  after  the  demise  to  K.,  became 
I  Ksiniee  of  all  the  estate  of  L.  in  said  premises  ; 
Ijml  keause  £13  of  rent  aforesaid,  for  three 
I  vara  of  tl"i  term,  was  due,  defendant  seized, 
lie  Plea,  that  said  L.,  when  he  assigned  to 
Ideiewlant'i  1'*^'  ""*'  "'""  ''*'^  defendant,  at  any 
Itime  any  reversionary  interest  in  said  premises  : 
iHeH.  I'lea  I'^'l,  f"'  ""^t  shewing  how  or  when  the 
lieversionary  interest  of  L.  had  ceased,  or  in 
Ifhom  such  reversion  was  vested.  Lynett  v. 
|p(irilvN''Wi,  1  C.  P.  95. 

Replevin— Avowry  for  distress  for  rent  under 
^demise  for  years  at  £1  a  year,  averring  £18  to 
ijvebeen  due.  Plea,  that  defendant  di<l  not 
inketlie  goods  as  and  for  a  distress  for  £18  : — 
belli  iilea  go(»l  in  substance.    Sheeran  v.  O'Con- 

I  !(etoff  may  be  pleaded  to  an  action  for  rent 
lie  under  a  demise,  though  not  to  an  avowry  for 
mt  in  replevin.  McAnnaiiij  v.  TkkeU,  23  Q. 
{ Ml 

In  replevin  defendants  avowed  under  a  dis- 
rtsj  fur  rent,  to  which  the  plaintiff  pleaded 
lat  lie  did  not  hold  the  land  as  tenant,  &c.,  as 
I  the  avowry  alleged  : — Held,  that  the  title 
m  this  plea  did  not  necessarily  come  in 
fcestioii,  and  that  the  record  therefore  did  not 
if  a  cause  of  action  beyond  the  jurisdiction. 
jiiw/iv.  Wdilietal.,  28  Q.  B.  394. 

■The  action  of  replevin  is  divisible,  and  there - 
ka  plaintiff  may  plead  to  the  avowry  a  plea 
lich  only  goes  to  part  of  the  goods.  Miller  v. 
%;  17  C.  P.  226. 


4.  Othf.r  Pkas. 

Semble,  that  the  plea  of  non  cepit  cannot  be 
liilereJ  as  the  general  issiie  in  replevin  ;  and 
tefore,  that  want  of  notice  of  action  could  not 

\t  been  taken  advantage  of  under  this  plea. 
Wild.w  Alinton,  10  Q.  B.  423. 

1  replevin  non-joinder  must  be  pleaded  in 
temeiit,  and  without  such  plea  defendant 
lot  object  that  the  evidence  shews  another 
Kn  to  be  interested  with  the  plaintiff  in  the 
Cuok  V.  Fowler  et  ai,  12  Q.  B.  568. 

;.'289C.  L.  P.  Act,  1856,  as  to  filing  repli- 
m  "  nn  equitable  grounds, "  was  not  confined 
«pleviu.    Kdlly  v.  Clark,  2  L.  J.  232.— C.  L. 

lih-Burus. 

[here  replevin  was  brought  against  the  sheriff 
Jieizure  under  execution  made  by  his  dep- 
"'  hi,  that  as  defendant  was  obliged  to 
^that  the  seizure  was  made  under  process 
ler  to  connect  defendant  with  the  act,  it 
liot  necessary  to  plead  specially,  but  that 
^iion  cepit  (lefenclant  might  avail  himself 
»18Vict.  c.  118,  which  enacts  that  reple- 
I  not  he  under  such  circumstances. 
I V,  Ruttan,  13  Q.  B.  146 ;  affirmed  in 
fv,Man,6C.  P.  97. 

we  goods  have  been  replevied  under  14  & 
T.C  64,  and  the  declaration  is  for  detain- 

dy,  the  pleadings  should  be  as  in  detinue. 

«v,  Comm,  16  Q.  B.  329. 


A  lien  cannot,  in  such  an  action,  be  given  in 
evidence  under  a  plea  denying  the  plaintiffs  pro- 
perty.    //;. 

Held,  that  the  plaintiff  in  replevin  can  recover 
for  such  portion  of  the  property  replevied  as  he 
can  prove  title  to  ;  and  that  the  plea  of  not 
possessed  is  divisible.  Hemkrxon  v.  SUlx,  8  C. 
P.  68. 

See  also  Miller  v.  Miller,  17  C.  P.  226. 


IV.    EVIDKNIE. 

1.    Under  Plea  of  Xon  Temtit. 

In  replevin,  under  the  plea  of  non  tenuit  to 
an  avowry  for  rent  in  arrear,  the  plaintiff  may 
shew  an  eviction.  Cormack  v.  Jien/iii,  5  0.  S. 
561. 

An  avowry  for  two  and  a  quarter  years'  rent, 
and  proof  of  a  tenancy  for  only  one  year,  although 
the  tenant  continued  in  possession  for  three 
years,  having  however  paid  no  rent  nor  made 
any  acknowledgment  during  the  last  two  years  : 
— Held,  a  fatal  variance  on  the  plea  of  non  ten- 
uit.    Thmnson  v.  Forsi/th,  E.  T.  3  Vict. 

Under  non  tenuit  evidence  is  rightly  received 
to  shew  that  defendant  had  parted  with  his 
estate  to  another,  and  was  no  longer  plaintiff's 
landlord.     Lewis  v.  Brooks,  8  Q.  B.  576. 

The  plea  put  in  issue  not  merely  the  demise 
pleaded,  but  whether  the  plaintiff  was  tenant  to 
the  avowant  at  the  time  of  the  distress.  Els- 
worth  V.  Brice,  18  Q.  B.  441. 

To  an  avowry  setting  out  a  mortgage  and 
demise  to  the  mortgagor,  the  entry  thereunder, 
non-entry  of  mortgagee  and  non-exercise  of 
power  of  sale,  the  permitting  mortgagor  to  con- 
tinue as  tenant,  and  that  while  so  occupying, 
there  was  a  large  arrear  of  interest,  &c.,  plain- 
tiffs simply  pleaded  non  tenuit,  and  under  it 
sought  to  give  In  evidence  the  fact  of  payment 
of  the  mortgrtjjO  before  distress,  with  a  view  to 
shewing  that  there  was,  consequently,  no  ten- 
ancy : — Held,  inadmissible.  This  judgment  was 
reversed  in  appeal,  22  C.  P.  279,  but  the  judg- 
ment is  not  reported.  Boi/al  Canadian  Bank  v. 
Kelly,  20  C.  P.  519.     See  14  L.  J.  N.  S.  S. 


2.  Other  Cases. 

Defendants  T»tire  the  widow  of  the  intestate 
and  her  second  husband.  It  was  shewn  that  she 
had  taken  possession  of  and  appropriated  to  her 
own  use  the  intestate's  property,  and  acts  and 
declarations  of  both  defendants  established  that 
they  held  it  togethpr  after  her  second  marriage  : 
Held,  sufScinnt  evidence  of  a  joint  taking.  Deal 
V.  Potter.  26  Q.  B.  578. 

Replevin  for  a  horse.  Plea,  that  the  horse 
was  the  horse  of  the  defendant,  and  not  of  the 
plaintiff,  ap  alleged,  and  issue  thereon  : — Held, 
that  the  plaihtiff  was  entitled  to  begin.  Neville 
V.  Fox,  28  Q.  B.  231. 

Defendants  took  timber  made  by  the  plaintiff 
on  land  of  which  he  was  in  possession,  and  the 
plaintiff  replevied.  The  declaration  alleged  the 
timber  to  have  been  taken  from  lot  12,  and  de- 
fendants pleaded  non  ceperunt,  and  that  the 
timber  was  theirs.  At  the  trial,  defendants 
i  having  given  evidence  that  the  timber  was  not 
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cut  on  lot  12,  but  on  13,  claimed  a  verdict  with- 
out sliewiiiK  any  title  to  13,  or  that  they  were 
authorized  to  seize  the  timber  there  ;  but  the 
learned  judge  ruled  that  the  plaintiff,  having 
proved  possession  of  the  timber,  was  entitled  to 
recover.  Hendde,  that  the  ruling  was  right,  for 
though  in  England  the  place  of  taking  must  be 
stated  in  rei)levin,  and  is  material,  it  is  different 
under  our  Replevin  Act  when  tlie  action  is  not 
founded  on  a  wrongful  distress.  A  new  trial 
was  refused,  the  iiding  of  tlie  learned  judge  at 
the  trial  not  having  been  objected  to,  or  his 
attention  called  to  the  distinction  l)etween  re- 
pleWn  and  trespass  uniler  the  plea.  Wilson,  J., 
diss.,  on  the  ground  that  the  locality,  having 
been  alleged  in  the  declaration,  was  material, 
and  the  plaintiff  was  bound  to  prove  it.  Fitz- 
jxttrick  V.  CuMflman  et  at.,  29  Q.  B.  5. 

See  also  Frontmac  Dirixiou  ^Vo  i-",  SonaofTem- 
perancfi  of  Canada  Went  v.  Radnton  tt  al.,  4 
L.  J.  70. 


V.  Verdict  and  JuDCfMENT. 

A  defendant  in  replevin  could  not  move  for 
judgment  as  in  case  of  a  nonsuit.  Brown  v.  S'lm- 
mou.%  1  Q.  B.  3.S6.  And  the  14  &  15  Vict;  c.  64, 
8.  72,  does  not  allow  it.  Arnold  v.  Hiyyinn,  1 
P.  R.  139.— Dr.aper. 

In  replevin,  where  the  District  Court  found  for 
the  plaintiff  on  demurrer  to  the  first  cognizance, 
and  for  defendant  on  demurrer  to  his  replication 
to  one  of  several  pleas  in  bar  of  the  second  cog- 
nizance, and  a  general  judgment  was  given  m 
defendant's  favour,  awarding  damages  and  a  re- 
turn of  the  goods  : — Held,  on  appeal,  that  such 
judgment  was  erroneous.  Jiea  v  GilUland,  5  O. 
'A.m. 

Tiie  declaration  in  replevin  under  14  &  15  Vict. 
c.  64,  was  for  "  taking  and  unjustly  detaining" 
certain  goods.  Defendants  pleaded  '"non  cep- 
erunt"  and  a  special  plea  of  lien.  The  evidence 
shewed  that  defendants  came  lawfully  by  the 
coods,  but  had  no  right  to  detain  them.  A  rule 
for  nonsuit  was  discharged,  as  the  plaintiffs  had 
succeeded  on  the  second  plea,  and  thereby  es- 
tablished their  right  to  the  goods  ;  and,  Semble, 
that  although  defendants  had  obtained  a  verdict 
on  "  non  cepit,"  yet  the  plaintiffs  were  entitled 
to  judgment  generally,  such  issue  being  either 
imm.iterial,  or  determined  in  plaintiffs'  favour 
by  proof  of  detention.  Waters  et  al.  v.  Ruddell 
etal,  11  Q.  B.  181. 

In  replevin  the  verdict  is  divisible,  so  that  the 
plaintiff  may  recover  for  whatever  part  of  the 
goods  he  proves  himself  entitled  to,  and  defen- 
dant for  the  rest.  Silh  v.  Hunt,  16  Q.  B.  521  ; 
Haggart  v.  Kernahun,  17  Q.  B.  341  ;  Henderson 
V.  Silis.,  8  C.  P.  68.  See  Vunn\lf'  v.  Bogart,  6 
L.  J.  39,  p.  3308. 

Qutere,  whether  a  judgment  in  replevin  could 
be  a  bar  to  an  action  for  use  and  occupation. 
Crooks  v.  Bowes,  22  Q.  B.  219. 


VI.    BAMAOE.S. 

The  plaintiff  may  recover  as  damages  the 
value  of  any  of  the  property  in  defendant's 
hands  at  the  time  of  issuing  the  writ,  to  which 
the  plaintiff  proves  his  right,  though  not  actually 


replevied.     EoUton  v.   Lairsan,    17  Q.  R  ^n,. 
The  Frontenac  Division  No.  2,  Hmtn  «/'  yi.,,,,^^,' 
ance  v.    Hudston  et   al.,  4  L,   J.  21l"-   fjji. 
Potter,  26  Q.  B.  578 ;  Lewis  v.  Tmle  H  «;   ,.; 
Q.  B.  108.  '  ^■ 

The  defendants  were  the  widow  of  the  intts. 
tate  and   her  second  husband.     It  «as  shemi 
that  she  had  taken  possession  of  anrl  inipiniiriatcil  I 
to  her  own  use  the  intestate's  pmiicity  •  \n\  \ 
acts  and  declarations  of  both  defendants  't«tab- 
lished  that  they  held  it  together  after  her  second  I 
marriage  :— Held,  sufficient  evidence  of  a  joint  1 
taking.     Semble,  if  it  had  been  sliewn  tliat  the  1 
widow  had  paid  funeral  expenses  or  ilelita  (if  the  I 
intestate,  this  might  have  been  allowed  in  miti  ' 
gation  of  damages.     Ih. 


VII.  Costs. 

[See  R.  S.  O.  c.  53,  ss.  28-.. '0.] 

The  mere  fact  of  the  plaintiff  in  liis  dcelarai 
tion  in  replevin  stating  the  value  of  the  !;()(«| 
distrained  at  a  higher  sum  than  ilo,  dd'siKiil 
entitle  him  to  Queen's  Bench  costs.  He  imis3 
prove  at  the  trial  that  the  goods  are  rcallv  oi 
greater  value.  (Macaulay,  J.,  diss,  upon  thiij 
last  point.)  Wheekr  v.  Sime  et  hL,  3  o 
265. 

Replevin  for  900,000  feet  of  sawn  liinilieiJ 
Pleas  :  1.  Non  cepit :  2.  Goods  not  plaintiff  s  1 
3.  Goods  defendant's.  The  jury  found  in  favoj 
of  the  plaintiff  for  350,000  feet  of  himber,  anj 
for  defendant  as  to  the  remaining  riuO,OO0 : 
Held,  1.  That  the  plaintiff  was  entitled  to  tl< 
general  costs  of  the  cause,  from  whieh  defenii; 
might  deduct  the  proportion  of  costs  occasionaj 
by  that  part  with  respect  to  which  he  had  s 
ceeded.  Can  n  iff  v.  Bogart,  6  L.  J.  5i).— C. 
Chamb.  — Burns. 

A  certificate  is  necessary  to  oljtain  full  oosi 
in  replevin  as  in  other  actions,  though  tlieai 
davit  and  bond  state  the  goods  to  be  worth  asu| 
above  the  jurisdiction  of  tlie  inferior  court 
Ashton  V.  McMillan,  3  P.  R.  iO.— Q.  B. 

Held,  affirming  the  last  case,  that  in  replevj 
full  costs  are  not  taxable  without  a  certilicf 
In  re  Coleman  v.  Kerr,  28  Q.  B.  297. 

At  the  trial  in  the  County  Court,  a  verdict « 
entered  for  defendant,  with  leave  reserve' 
move  to  enter  it  for  the  plaintiff,  and  no  i 
tificate  was  applied  for.  On  appeal  a  vert, 
was  directed  for  the  pL-iintiff  for  l?s,,  anil  i 
clerk  of  the  County  Court  taxed  only  Divii 
Court  costs.  The  judge  refused  a  revisiou, 
this  court  would  not  interfere,    Jh. 


VIII.  Otiiee  Cases, 

Personal  service  of  the  summons  in  reiilt 
was  rot  necessary  ;  and  after  the  goods  had  b| 
replevied,  if  defendant  did  not  appear,  thep 
tiff  might  proceed  by  notice,  under  4  Will. 
c.  7,  s.  6,  and  must  declare  as  in  other  i 
within  a  year  after  the  return  of  the  writ,  ( 
would  be  out  of  court.  Zavitz  v.  Hoofer  tt^ 
M.  T.  1  Vict. 

Where  the  court  has  set  aside  a  venliii 
defendant  in  replevin,  upon  the  crouml  tbi 
had  no  legal  right  of  distress,  ana  the  jury  I 


w 


REPLEVIN. 


3310 


„  a  scconil  time  for  ilefeiulant,  the  court  will 
llTat always  griint  a  seooud  new  trial  to  the 
vTL,;fl  without  costs.     Samlfrmii  et  al.  \. 


IfoomI 


The 


liJjiutiff,  witliout 

|£;".«  Manne.  li.  Co.,  4  Q.  B.  340. 

Viitice  of  action  is  not  necessary  in  replevin. 
iW*r  V    miton,    10  Q.  B.   423 ,  K>;i,ml!,  v. 
H,H  :t'  V  '-H8  ;  Aj>p'f!iarth  v.  Graham,  7  C. 
i:i ;  UvU  V.  Tmle,  32  Q.  B.  108. 

l^  objection  that  there  was  in  fact  no  taking 
fdeteutioii  cannot  be  urged  as  a  ltoiuuI  for  set- 
aside  till)  writ,  but  must  be  ilecitled  at  the 
ilikhrUl  V.  CoiKjvr,  11  Q.  B.  197. 

[23  Vict  c.  44,  (R.  S.  0.  c.  43,  s.  25,)  prohibits 
Icertiorari  uiiIcbs  the  debt  or  damages  claimed 
W(l  -^lOO.  Quiere,  therefore,  whether  replevin 
tlvrithin  tiie  act.     Meyem  el  al.  v.  Baker,  16  Q. 

126 

[Defendants  having  succeeded  in  replevin, 
lou^lit  against  them  for  a  schooner,  the  plain- 
ifjerved  notice  of  appeal,  and  applied  to  stay 
hKwdings  for  a  month  to  perfect  his  security, 
1  that  ifefendants  might  not  in  the  meantime 
litain  a  return  of  the  vessel.  The  court,  how- 
ter  refused  to  interfere.  Scott  v.  Caroeth  et  al., 
fi  B.  435. 

iThc  sheriff  being  in  possession  under  an  at- 
Vhmeiit  against  an  insolvent  debtor,  refused  to 
KUte  a  writ  of  replevin  at  the  suit  of  the 
intiff,  two  instalments  of  whose  mortgage 
I  the  goods  were  overdue: — Hehl,  that  the 
was  liable  for  not  executing  the  writ. 
»v.  Smith,  9C.  P.  27.  Affirmed  on  appeal, 
1.1.182. 

IHeld,  that  an  uward,  in  replevin  for  a  promis- 
f  note,  that  declared  the  defendant  to  have 
juetl  the  note  illegally,  and  at  the  same  time 
uled  that  it  should  be  delivered  up  upon 
nieut  of  a  certain  sum,  (which  amount  was 
i  thereon)  was  not  void  for  inconsistency,  as 
ilfa'tetl  substantial  justice  between  the  parties. 
wIv.XwWi.  IOC. P.  443. 

Tiete  in  replevin  in  a  County  Court  the  plain- 
Jihewed  clearly  that  he  had  reason  to  believe 
itthetitle  to  the  land  would  be  brought  in 
btiou  by  defendant,  a  certiorari  was  granted. 
Hon  V.  Cornwall,  4  P.  R.  148— C.  L.  Chamb. 
.  Wilson. 

e  proceedings  in  replevin  as  re^anls  appear- 
« were  regulated  by  the  Replevin  Act,  C.  S. 
|C,  c,  29,  not  by  the  C.  L.  P.  Act ;  and  an 
docutory  judgment  signed  as  for  want  of  a 
I,  without  any  appearance  by  or  for  defen- 
i,  was  therefore  a  nullity.  But,  see  now  R. 
I,  53,  s.  38.    Hart  v.  Pacaud,  28  Q.  B. 

!  court  will  not  interfere  by  injunction  to 
'» the  plaintiff  suing  out  a  writ  of  replevin 
ktakuig  possession  of  and  receiving  the  pro- 
'liTable  from  the  goods  replevied,  unless 
» be  shewn  that  complete  security  could  not 
'  lied  at  law.    Bletcher  v.  Burnn,  9  Chy. 

1 23  Vict.  c.  45,  the  courts  of  common  law 

apose  such  terms  upon  the  plaintiff  as  will 

f  iidemnify  defendant  in  the  suit  from  all 

1  he  may  sustain  by  reason  of  the  ac- 


(iCuftam  et  iix.  v.  Love  et.  al. 
'<30Q.  B.410,p.3315. 


Love  V.  Cul- 


IX.  Rrplkvin  Bond. 

[See  R.  S.  0.  c.  53,  an.  11-12.] 

1.  Asaiijnment  of. 

A  replevin  bond  entered  into  by  the  principal 
and  three  sureties  is  sufficiently  in  accordance 
with  4  Will.  IV.  c.  7  ;  and  the  assignee  of  such 
bond  may  sue  in  his  own  name.  Meyers  v.  May- 
hee,  10  Q.  B.  200. 

Action  by  the  assignee  of  the  sheriff  on  a 
replevin  bond.  Semble,  that  though  not  a  case 
of  distress  for  rent,  the  bond  could  be  assigned  ; 
and  that  it  was  no  objection,  the  bond  lieing 
joint  and  several,  that  one  of  the  three  obligors 
was  not  miule  defendant.  Becker  et  al.  v.  Ball 
et  al.,  18  Q.  B.  192. 

Held,  that  the  assignee  of  a  sheriff's  replevin 
bond  under  14  &  15  Vict.  c.  64,  may  sue  thereon 
in  his  own  name.  Bacon  v.  Lantjton,  9  C.  P. 
410. 

Held,  that  an  assignment  by  the  sheriff  of  a 
replevin  bond  is  valid  in  Ontario,  attested  by 
only  one  witness.  8emble,  that  a  subscribing 
witness  is  necessary  to  its  validity.  Heky  et  aZ. 
V.  CoHnina  et  al.,  34  Q.  B.  63. 


2.  Actions  A'jaitist  Sheriff  for  not  Assiyniiuj. 

Declaration,  that  the  defendant,  as  sheriff, 
took  from  H.  and  two  securities  a  bond  in.?  1,800 
conditioned  for  said  H.  prosecuting  with  effect 
and  without  delay  an  action  of  replevin  brought 
by  him  against  the  plaintiff  ;  that  H.  did  not 
so  prosecute  the  suit,  nor  did  he  make  a  return 
of  the  goods  ;  and  that  defendant  refused  to 
assign  the  bond  to  the  plaintiff,  whereby  the 
plaintiff  was  hindered  from  suing  on  the  bond, 
and  deprived  of  the  means  of  recovering  the 
value  of  the  goods  and  the  costs,  &c.  Plea,  as 
to  so  muuh  as  alleges  that  the  plaintiff  is  de- 
prived of  the  means  of  recovering  the  v.ilue  of 
the  goods,  that  the  goods  were  replevied  by  de- 
fendant from  the  Great  Western  R.  Co.,  and 
that  the  plaintiff  afterwards  recovered  from  said 
company  the  full  value  of  such  goods  in  an 
action  against  them  as  common  carriers,  for  non- 
delivery of  said  goods: — Held,  on  demurrer, 
plea  bad,  for  it  diif  not  shew  that  the  plaintiff' 
was  not  delayed  in  recovering  the  value  of  the 
goods  by  defendant's  refusal  to  assign,  and  it 
was  pleailed  to  damages  only.  Pacaud  v.  Mc- 
Ewan,  31  Q.  B.  328. 

Action  against  the  sheriff  for  not  assigning  a 
replevin  bond.  It  appeared  that  one  H.  ontji- 
ntuly  owned  the  goods  replevied,  which  were 
wrongfully  taken  from  him  and  sent  to  Windsor. 
There  they  were  replevied  by  H.  from  the  Great 
Western  R.  Co.,  who  held  them  for  one  P.,  the 
defendant  in  the  replevin  suit.  P.  assigned  the 
gootls  to  F.  H.,  who  sued  the  R.  W.  Co.,  in  the 
State  of  Michigan,  and  recovered  their  value, 
which  the  company  paid.  The  company  then 
sued  the  sheriff  for  talung  the  gooils,  but  failed, 
the  verdict  being  that  the  goods  when  replevied 
belonged  to  H.,  not  to  P.  H.  did  not  go  on  with 
the  replevin  suit,  and  P.,  for  the  benefit  of  the 
R.  W.  Co.,  claimeil  an  assignment  of  the  bond, 
which  the  sheriff  refused  to  give  : — Held,  that 
only  nominal  damages  could  be  recovered,  for 
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P,,  not  being  the  owner  of  the  goods,  coulil  not 
recover  thoir  value.     S.  C,  lb.,  328. 
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.3.  Actions  on, 

(a)  For  not  Pronecutinij  lolth  Effect  and  without 
Delay,  and  for  not  litturnimj  the  Qoml*. 

For  not  ProieciUimj  with  Effect.^ — Action  by 
the  assignee  of  the  sheriff  on  a  replevin  bond, 
alleging  a  judgment  in  favour  of  defendants  in 
the  replevin  suit,  and  non-return  of  the  goods. 
Plea,  that  the  plaintiffs  in  tlie  suit  applied  for  a 
new  triivl,  whieli  was  refused,  and  thereupon  an 
appeal  was  pennitted,  pursuant  to  20  Vict.  c.  5, 
and  the  security  duly  allowed,  and  that  said  ap- 
peal has  been  prosecuted  with  all  reasonable 
speed,  and  is  still  pending  : — Held,  a  good  de- 
fence, and  that  the  averment  of  the  appeal  having 
been  allowed  sufficiently  implied  that  the  neces- 
sary notice  had  been  given.  Becker  et  al.  v.  Ball 
et  al.,  18  Q.  B.  192. 

To  a  breach  of  the  bond  in  not  prosecuting 
the  suit,  which  was  in  a  County  Court,  with 
effect,  defendants  jjleaded  that  the  suit  was 
brought  to  trial  without  delay,  and  a  verdict 
given  for  defendants,  with  leave  reserved  to 
move  for  a  nonsuit  or  verdict  for  plaintiff ;  that 
in  the  next  term  a  rule  nisi  was  obtained  accord- 
ingly, on  the  argument  of  which  defendants 
therein  objected  to  the  judge  proceeding  further 
because  title  to  land  had  come  in  question,  where- 
upon the  judge  determined  that  the  jurisdiction 
of  his  court  was  ousted  and  declined  giving  judg- 
ment, and  none  had  ever  been  given  ;  and  that 
the  plaintiff  in  the  cause  then  applied  in  cham- 
bers at  Toronto  for  a  certiorari,  which  was  re- 
fused : — Held,  that  the  plea  shewed  no  defence  ; 
for  that  the  suit  had  been  brought  to  an  unsuc- 
cessful termination,  and  the  facts  of  the  defen- 
dants in  it  having  caused  such  result  by 
objecting  to  the  jurisdiction  could  not  prevent 
their  recovery  on  the  bond.  Welnh  et  al.  v. 
O'Brien  et  al,  28  Q,  B.  405. 

In  replevin  defendant  pleaded  :  1.  That  he 
did  not  detain  the  goods ;  2.  Not  guilty  ;  3. 
That  the  goods  were  not  the  plaintifife'.  Judg- 
ment was  given  for  defendant  upon  the  first  and 
second  issues,  and  for  plaintiff  on  the  third  : — 
Held,  in  an  action  on  the  replevin  bond,  that 
defendant  had  not  prosecuted  his  suit  with  effect, 
and  that  the  plaintiff  (defendant  in  replevin) 
was  entitled  to  recover  his  costs  of  defence. 
Mulvaney,  f  assignee  of  the  Sheriff  of  WeutwurthJ 
V.  Hopkins  et  al.,  18  Q.  B.  174. 

To  an  action  on  a  replevin  bond  given  by  a 
sheriff  and  two  sureties  to  the  coroners,  condi- 
tioned to  prosecute  a  replevin  suit  with  effect 
and  without  delay,  defendants  pleaded  that 
the  suit  was  still  undetermined.  It  was  proved 
by  the  record  that  a  verdict  had  been  obtained 
against  the  principal  obligor  with  points  reserved, 
which  also  appeared  by  production  of  u,  special 
case  to  have  oeen  decided  against  him  : — Held, 
suflicient,  without  shewing  the  entry  of  a  judg- 
ment thereon,  to  entitle  the  plaintiff  to  a  verdict 
for  nominal  damages.  The  verdict  having,  how- 
ever, been  entered  for  the  penalty  of  the  bond 
£1,500,  the  court  ordered  it  to  be  reduced  to  Is. 
otherwise  a  new  trial  Johnson  et  al.  v.  Parke 
et  al.,  12  C.  P.  179. 


An  order  of  a  judge  setting  aside  a  writ  of  j 
replevin  "and  all  proceedings  tlieroon,  sulne.l 
quent  to  the  issue  thereof,"  ailiiiitting  that  it  1 
extends  to  the  replevin  bond,  does  iidt  of  it^[(  j 
absolutely  annul  the  bond,  so  that  to  an  action  1 
on  it  such  order  can  be  pleaded  as  a  <lefinci!  i 
The  obligor  in  such  case  may  obtain  ruliif  ni)oj  1 
application  to  stay  proceedings  on  the  IkhuI  or] 
otherwise,  on  shewing  that  he  is  ciititkiltoit  I 
but  the  mere  setting  aside  the  writ  of  reiilevial 
by  the  defendant  in  that  suit  can  he  no  reasoal 
why  the  bond  should  not  be  sued  upon,  for  noJ 
prosecuting  the  suit  with  effect.  Milndp  y  f 
lieaume  et  al.,  34  Q.  B.  606. 

See  Cnlham  et  ux.  v.   Love,  et  al.  (tiiiltomA 
C'ulham,  et  al.  30  Q.  B.  410,  p.  3315. 

For  Delay  in  Prosecuting.] — Debt  on  areiilcriJ 
bond  against  J.  C,  principal  and  liis  sociiritiesl 
4th  plea,  that  J.  C  commenced  liis  suit  withoui 
any  delay,  and  prosecuted  the  same,  (not  adilinJ 
without  delay)  ;  5th  plea,  that  J.  ('.  comincnceT 
a  suit  without  delay,  and  "from  thence  hithert 
hivth  prosecuted  the  said  suit  without  delav  ;1 
— Held,  4th  plea  bad  :  5th  plea  good.  Cumi 
et  al.  V.  Cotton  et  al',  ft  Q.  B.  282. 

Defendants  pleaded  that  an  action  was  cm 
menced  and  prosecuted  without  delay,  aeidnlini 
to  the  true  intent  and  meaning  of  tlieeoiiditioni 
and  to  this  the  plaintiffs  replied,  that  aftirtht 
commencement   of  the   action  an  unrcasmiabn 
long  time  was  allowed  to  ela])se  without  takia 
any  further  step  therein,  adding  a  s-,ieci,il  til 
verse  of  the  due  diligence  alleged  :— Held,  thj 
under  these   pleadings   defendant  sliouhl  lia^ 
been  allowed  to  give  evidence  of  circumstance^ 
shewing  a  reason  for  a  delay  of  more  than  ayei 
after  the  writ  of  replevin  was  sued  out.    S.  ( 
lb.,  462. 

Semble,  that  the  inability  of  the  plaintiff 
attorney  in  replevin  to  conimuiiicate  v,' 
client,  not  knowing  where  he  was,  ali'onlsnoe 
cusefor  allowing  two  assizes  to  elapse  ;  for  it  I 
the  plaintiff's  delay,  not  that  of  his  attoma 
which  is  a  breach  of  the  bond.  Biltdun 
Burn,  24  Q.  B.  124. 

Defendant  replevied  a  schooner  in  Septcmlx 
1862.     Issue  in  fact  was  joined  in  the  repleJ 
suit  in  March,  1863,  and  issues  in  law  also  raia 
were  disposed  of  in  September,  ISCS,  but  nol 
ing  more  was  done.     In  February    1S64,  | 
action  was  brought  on  the  replevin  bond  by  I 
plaintiff,  as  assignee  of  the  sheriff,  to  which  j 
fendant  pleaded  only  that  he  had  proeecutedf 
replevin  suit  without  delay.    As  an  excuse  J 
not  going  to  trial  at  the  assizes  which  begaoi 
the    12th  of   October,   1863,   defendant  iiroi 
that  he  sailed  in  the  schooner,  as  master,  fii 
Port  Colbome,   about  the   Ist  of  Octokr,! 
Chicago,  which  he  was  prevented  from  reacH 
until  the  25th,  the  usutd  time  required  fori 
voyage  being  about  ten  days  ;  and  that  hisatf 
neys,  not  knowing  where  he  was,  and  gettij 
answer  to  their  letters,  countermanded  thel 
tice  of  trial : — Held,  no  excuse,  for  it  coiild| 
be  presumed  that  defendant's  presence  wai 
cessary  for  the  trial,  nor  that  his  attorneys^ 
not  properly  instructed  before  he  left,  or  i 
in  ignorance  of  his  going  ;  and  if  they  ^ 
Quffire,  whether  it  would  have  made  any  ilif 
enee,  for  issue  had  been  joined  since  March,! 
there  had  been  ample  time,  therefore,  to  gitf 
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information.  The  reason  offered  for 
rnill;ee<ling  at  the  winter  assizes  in  January, 
(4  vrM,  thiit  on  the  7th  of  November,  1803, 
uleiiilant  tile<l  <*  '^i^'  i"  Chancery  against  the 
intiff  and  others,  relating  to  the  title  to  tliis 
el,  ami  praying,  among  other  things,  to  re- 
j„  proceedings  on  the  replevin  bond.  Held, 
,  no  excuse.    6'.  C,  76.  259. 

I  \  Ifoiiglit  replevin  'in  the  County  Court  and 

toiDecl  a  verdict,  which  was  set  aside  because 

Ue  to  laii<l  came  in  question.     Nothing  was 

njintlie  rule  about  a  new  trial,  but  he  served 

Dthcr  notice  of  trial,  and  the  cause  was  made 

litDianet.     The  surety  being  sued  in  this  court 

\tlie  replevin  bond  for  not  prosecuting  the  suit 

tt'tftct  and  witliout  delay,  moved  for  a  man- 

jiusto  compel  the  County  Court  to  proceed 

Ji  tlie  action,  or  a  certiorari  to  remove  it,  and 

[lilt  meantime  to  stay  proceedings  in  this 

U ;  but  the  court  refused  to  interfere.  Meyers 

[dl  V.  liabr  ami  in  a  cause  in  the.  County  Court; 

uijmrfty.  Meyers  et  al.,  26  Q.  B.  l(j. 

hte  CiiUkhii  et  tix.  v.  Love  et  al  and  Love  v. 
Hu  el  al.,  30  Q.  B.  410,  p.  3315. 

I/Vr  .Villi •/?'•' ("•».] — Declaration — alleging  that 
[the  plaintiff,  in  replevin,  did  not  prosecute 
jjiiit  with  effect,  and  did  not  make  a  return 
Itke  goods,  Plea,  that  B.  did  make  a  return 
Vliugto  the  condition,  but  that  the  plaintiff 
sal  to  accept  the  same  :-  -Held,  a  bad  plea, 
isweriug  only  one  breach.  Golding  v.  Bell- 
1(1  a/.,  26  Q.  B.  103. 

lere  a  plaintiff  in  replevin  succeeds  only  for 
i  the  goods  replevied,  and  a  return  is  ad- 
jed  as  to  the  rest,  he  is  liable  upon  the 
^vin  bond  for  not  prosecuting  the  suit  with 
tasto  the  goods  for  which  he  failed,  and 
hot  returning  them.  Patterson  et  al.  v.  Ful- 
S(i/.,31Q.  B.  323. 

Iian  action  on  a  replevin  bond  by  the  assig- 

lol  the  sheriff,  a  set-off  forms  a  good  defence, 

[penalty  being  considered  as  the  debt.     To 

laiuction  defendants  jjleaded,  on  equitable 

' ,  that  the  cordwood  for  which  the  reple- 

kas  brought  and  the  bond  given,  was  claimed 

(defendant  in  the  replevin)  and  it  was 

I  lietween  him  and  the  plaintiff  that  M, 

1  haul  the  wood  from  where  it  was  cut  to 

jiwr,  and  if  M.  could  not  prove  that  he  was 

'  1  to  the  wood,  the  plaintiff  should  pay 

lorhauhng  and  hankage,  which  amounted 

-Held,  that  this  sum  might  be  set  off 

kt  the  breach  for  non-return  of  the  wood. 

fwjy.  McLean  et  al.,  34  Q.  B.  635. 


(h)  Payment  into  Court. 

■declaration  claimed  damages  for  breaches 

^condition  of  a  replevin  bond,  assigning  as 

T8  the  non-payment  of  the  costs  of  the 

insuit,  or  of  the  writ  for  the  return,  or  of 

iriff's  fees,  and  that  the  goods  replevied 

jpraised  at  more  than  the  rent  for  which 

pereseizeil,  but  were  depreciated  before 

nof  the  writ  and  sold  for  less.    Defen- 

ided  payment  of  money  into  court  un- 

lorder  of  a  judge,  and  upon  the  authority 

pet.  c.  45.    Upon  demurrer— Held,  ^ood. 

prt  were  also  of  opinion  that  the  issue 

loetriedbya  jmy,  considering  the  addi- 


tional clause  added  by  the  late  statute  to  the 
condition  of  the  bond.  Thompson  v.  Kaye  et  al., 
13  C.  P.  261. 


(c)  Damnijes. 

Action  by  the  assignee  of  a  replevin  bond  for 
not  prosecuting  the  suit  with  effect,  the  writ  of 
replevin  having  been  set  aside  ;  and  for  not  jtay- 
ing  the  damages  sustained  by  plaintiff  by  the 
issue  of  said  writ,  the  costs  incurred  in  setting 
aside  the  writ,  and  for  damages  for  detention  of 
vessel  replevied.  Plea,  non-damniticatus.  At  the 
trill  it  appeared  that  the  plaintiff  had  also  caused 
the  vessel  to  be  seized  on  certain  ti.  fas.  placed  in 
the  sheriff's  hands  prior  to  her  being  replevied, 
which  executions  were  withdrawn  as  soon  as  the 
writ  of  rejdevin  was  set  aside.  The  plaintiff 
wished  to  show  that  his  object  in  seizing  under 
the  ti.  fas.  was  to  prevent  defendant  taking  pos- 
session of  her  under  a  writ  of  replevin,  but  this 
evidence  was  rejected  and  the  ])laintiff  was  non- 
suited :— Held,  that  the  plaintiff 's  property  hav- 
ing been  seized  under  tlie  M'rit  of  replevin,  he 
had  to  take  steps  to  defend  the  same,  and  was 
entitled  to  at  least  his  costs  of  defence  ;  M'hat 
the  other  damages  were,  and  whether  they 
arose  from  th&  4^uing  of  the  writ  of  replevin, 
would  be  for  the  jury,  if  such  damages  could  be 
recovered,  the  bond  not  containing  tlie  condition 
provided  for  in  23  Vict.  c.  45,  s.  5.  Semble, 
that  the  evidence  was  rightlv  rejected.  Hum 
v.  Blecher,  14  C.  P.  415. 

The  statement  by  an  attorney  that  he  directed 
the  seizure  of  goods  under  a  fi.  fa.  because  they 
were  replevied  :  —  Held,  no  evidence  to  enhance 
the  damages  in  this  suit.     J  I). 

Qufere,  as  to  the  effect  of  23  Vict.  c.  45,  s.  5, 
adding  a  new  condition  to  the  rejJevin  liond. 
Semble,  that  it  gives  no  right  to  damages  not 
before  recoverable  ;  and  it  does  not  bring  such 
bond  within  the  statute  of  Will.  III.  Bletcher 
V.  Burn,  24  Q.  B.  259. 

In  an  action  on  the  bond,  against  principal  and 
sureties,  the  breach  assigned  was  the  non-return 
of  a  portion  of  the  timber  replevied,  for  which 
defendants  in  replevin,  the  now  plaintiffs,  ob- 
tained judgment.  It  appeared  that  the  timber 
when  replevied,  was  on  the  banks  of  a  river, 
some  distance  above  the  point  where  it  was  in- 
tended to  be  shipped,  and  by  the  directions  of 
F.,  the  plaintiff  in  replevin,  it  was  put  in  the 
possession  of  one  L.,  who  was  F.'s  general  agent 
lor  looking  after  his  lands  in  that  part  of  the 
country.  L.  authorized  defendant  in  replevin  to 
take  it  down  to  the  shipping  point,  where  it  was 
again  taken  possession  of  for  F.  by  a  person 
appoined  by  L.  to  receive  it  there,  and  shipped 
for  F.  L.  had  been  forbidden  by  F.  to  permit 
this  removal  to  the  shipping  point,  but  the  defen- 
dant in  replevin  was  not  aware  of  it,  and  such 
removal  was  to  the  benefit  of  whoever  might  be 
the  owner  : — Held,  that  the  receipt  of  the  timber 
at  the  shipping  point  by  F.  was  a  ratification  on 
his  part  of  the  removal.  Semble,  that  the  plain- 
tiff, though  entitled  therefore  to  recover  against 
F.  the  vsJue  of  the  timber  at  the  shipping  point, 
could,  as  against  the  sureties,  recover  only  its 
value  where  replevied.  Patterson  et  al.  v.  Ful- 
ler et  al.,  Z2  Q..  B.  240. 

Held,  that  a  plaintiff  suing  on  the  bond  is  en- 
titled to  a  verdict  for  the  penalty,  but  the  court 
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will  not  allow  him  to  recover  more  than  the 
actual  dninages,  if  osseaaucl.  Jlrlcjf  ct  al,  v. 
Counim  el  at.,  34  Q.  B.  G3. 


(d)  Stai/iiKj  Procefdlmju. 

Goods  seized  under  an  execution  in  the  hands 
of  the  debtor  were  replevied,  under  14  &  15 
Vict.  c.  04,  by  S.,  claiming  under  an  assignment 
from  such  debtor.  S.  faileil  in  the  replevin  ; 
and  in  this  suit,  brought  by  the  sheriff  on  the 
replevin  bond,  defendant  suffered  judgment  by 
default,  and  a  verdict  was  rendered  for  the 
penalty.  The  jury  having  found  at  the  trial  the 
value  of  the  goods,  the  court  ordered  proceed- 
ings to  be  stayed  on  payment  of  such  value  into 
court  with  tlie  costs.  Quwre,  as  to  the  proper 
method  of  ascertaining  the  value.  Hiittan  v. 
Hhoit  et  al.,  12  Q.  B.  485. 

C.  mortgaged  to  plaintifT  the  goods  in  his  shop 
to  secure  £125.  The  plaintiff  having  taken  pos- 
session of  all  C  's  stock  in  the  shop,  the  greater 
portion  of  which  was  not  there  at  the  execution 
of  the  mortgage,  C.  rei)levied.  This  action  on 
the  reiilevin  bond  had  been  taken  down  to  the 
County  Court,  and  the  trial  postponed.  The 
court,  on  apjjlication,  ordered  proceedings  to  be 
stayed  on  payment  of  the  amount  secured  by 
the  mortgage.  With  interest  and  costs.  Hedlty 
V.  ClosUr  et  al.,  13  Q.  B.  333. 

L.  brought  replevin  for  his  goods,  which  C. 
had  distrained  for  rent  While  the  action  was 
pending,  and  before  declaration,  C.  took  an 
assignment  of  the  replevin  bond,  and  suitd  L. 
and  his  sureties  thereon.  Application  was  then 
made  to  stay  proceedings  in  each  case — in  the 
suit  on  the  bond,  on  the  ground  that  until  the 
determination  of  the  action  of  replevin  the  rights 
of  the  parties  on  the  bond  could  not  be  satisfac- 
torily settled  ;  and  in  the  replevin  suit  because, 
it  had  not  been  prosecuted  according  to  the  bond, 
of  which  defendants  had  obtained  an  assignment. 
The  defendant  in  reiilevin  moved  also  for  leave 
to  plead,  with  other  pleas,  that  the  plaintiff  had 
not  prosecuted  his  suit  with  effect  and  without 
delay,  and  that  defendant  had  sued  upon  the 
replevin  bond  before  the  plaintiff  h.id  declared 
in  replevin.  The  court  refused  to  interfere  in 
either  case ;  for  as  to  the  action  on  the  bond, 
whether  the  replevin  had  been  prosecuted  with- 
out delay  was  a  question  of  fact,  which  could  be 
tried  ;  and  as  to  the  replevin,  the  plaintiff  was  at 
liberty  to  go  on  and  prosecute  it  with  effect.  The 
proposed  plea  was  not  allowed,  as  it  could  be  no 
answer  to  the  action.  Culhani  et  ux.  v.  Love  et 
al.  ami  Love  v.  Culhamet  al,  30  Q.  B.  410. 

See  Meyers  et  al.  v.  Baker  ;  Harr/reaves  v. 
Meifera  et  al.,  26  Q.  B.  16,  p.  3313  ;  Meloche  v. 
Reaume  et  al,  34  Q.  B.  606,  p.  3312. 


(e)  Other  Cases. 

The  court  will  not  determine  summarily 
whether  a  replevin  bond  has  been  forfeited  or 
not.    Hoover  et  al  v.  Zavitz,  T.  T.  1  &  2  Vict. 

A  declaration  by  the  assignee  of  a  replevin 
bond,  in  the  form  used  in  England,  with  an 
averment  of  a  plaint  made  to  the  sheriff :— Held, 
bad  on  general  demurrer.  HvU  v.  Keith,  1  Q. 
B.  478. 


In  dobt  on  the  bond  the  duchiratidn  g^t  onti 
that  the  plaintiff'  had  distrained  ^'(kkIk  nf  ({  ^1 
N.  and  J.  V.  N.,  which  were  clainuMl  l,yt|,t„|iJ 
plaintiff,  who  replevied.  Defeuil.uit  iiltailBLI 
"  no  rent  in  arrear,"  which  was  litld  duarlvULl 
as  being  a  defence  which  should  liavo  liccii  pImJ 
(led  to  the  avowry  in  the  original  .u-tidn,  if  ij 
all.     Meyers  v.  Muybee,  10  Q.  B.  i>()0. 

In  an  action  on  a  replevin  bond  Kivm  iiy, 
sheriff,  defendants  moved  in  arrest  of  jiiilipiitiit 
on  the  ground  that  the  bond  was  iiiiulu  to  ani 
assigned  by  one  coroner  of  the  county  :-  Htl 
that  the  Iwnd  being  properly  set  outiii  the  il 
claration,   and   no   issue   as    to    it.s  mniiinii 
assignment  being  raised  on  tli.s  r';i;(ir,l,  tiie  court 
were  not  bound  to  take  judicial  noticu  tliatthert 
were  more  coroners  than  one  iu  the  county, ,™ 
the  declaration  was  therefore  sustaiuwl.   jll 
son  et  al.  v.  Parke  et  al.,  12  C.  1*.  I71J. 


4.  Discharge  of  Sureties. 

A  release  by  plaintiff  to  one  of  several  nhlim 
in  a  replevin  bond  to  the  sheriff,  after  an  mm 
ment  to  the  plaintiff',  releases  all ;  and  hani] 
released  the  sureties,  the  plaintiff eanuot suet 
sheriff  for  taking  insufficient  sureties.  Kiiiti 
dull  V.  Thomas,!  Q.  B.  30. 

Where,  after  proceedings  have  been  coi 
menced  on  the  bond,  the  parties  to  the  replen 
go  to  arbitration  without  the  assent  of  the  siirelj 
all  further  proceedings  against  the  surety  will! 
stayed  :  Aliter,  where  the  reference  is  with  \ 
assent.  Hutt  v,  Oilletand,  and  Hutt  v.  Kiiik 
Q.  B.  540. 

Where  the  trial  of  the  replevin  had  lieen  t 
poned  at  the  instance  of  defendant,  but  witai 
the  direct  assent  or  concurrence  of  tlie  suretiJ 
— Held,  that  the  bail  was  discharged.  The  ti 
question  is  not  whether  the  surety  has  lieeDJ 
iured  by  the  delay,  but  whether  he  might  h 
been.     Cann'iff  v.  Bogert,  6  C.  P.  474. 

An  action  of  replevin,  with  all  matters iii(| 
ference  between  the  parties,  was  referred  | 
arbitration,  and  decided  in  favour  of  defends 
who  then  sued  the  sureties  on  the  replevin  b 
On  motion  to  stay  proceedings,  on  the  groJ 
that  they  were  discharged  by  the  reference,  f 
fendants  swore  that  they  had  not  consentel 
the  reference,  and  the  plaintiff  in  answer  sbel 
that  they  were  aware  of  it  and  did  not  objl 
but  attended  at  the  arbitration,  and  that  on 
the  defendants  had  asked  the  plaiutiS's  a 
ney  for  time : — Held,  that  as  consent,  on  1 
affidavits,  could  not  be  assumed,  defijndj 
were  discharged  ;  and  the  rule  was  na 
lute.  Burke  (Assignee  of  the  Sheriff)  v. Gi 
etal,1liq.  B.  294. 


REPLICATION. 
See  Pleading  at  Law— Pleading  lx  ^i 
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REQUESTS,  (COURT  OF) 
See  Division  Courts. 


RES  GEST.E. 
See  Evidence. 


;,  DosiiciLE- 


liESIDENCE. 
-See  Domicile. 


■ij  A    Ql'ALIFIt'ATION     FOR    VOTF.RS  —  See 

Municipal  Corpouatioks. 


iTbe  (lescription  of  the  mortgagor  in  a  chattel 

L'a^o  is  at  most  only  priniu  facie  evidence  of 

insiiileuce;  and — Held,  that,  upon  the  evi- 

e  set  out,  tlie  jury  were  warranted  in  find- 

ttbat  be  Imd  changed   hia  residence  to  the 

bUmii  which  the  mortgage  was  registered, 

nnthstiniUnL'  that  lie  had  left  his  family  be- 

him  in  tlio  county  as  of  which  he  was 

nk(l.    MfUixli  V.  Vanyorman,  1.3  Q.  B.  451. 

loilclitona  judgment  of  the  Supreme  Court 

ILoww  Uanaila,  defendant  pleaded  want  of 

Trice  of  process,  &c. ,   want  of  Irfiowledge  of 

IproceeuiiiL's  of  the  plaintiffs  in  the  said  suit, 

Itiiat  at  tuo  time  of  the  commencement  of 

liction  in  which  the  said  judgment  was  ob- 

!il,  he,  the  defendant,  was  and  from  thence 

)  continually  hath  been  and  still  is  rcsi- 

i  without  the  jurisdiction  of  the  said  last 

Jionetl  court — to  wit,  at  the  city  of  Toronto, 

he  province  of  Upper  Canada  : — Held,  bad 

Eurrer,  on  the  ground  that  by  the  plea  the 

at  should  have  denied  his  being  formerly 

mt  or  domiciled  within  the  jurisdiction  of 

nrt  in  Lower  Canada,  and  his  having  real 

lonal  property  therein.    Oauthier  v,  BliyM, 

IP,  122. 

."Oof  the  Municipal  Act  of  1859  required 

1 1  person,  to  be  qualitied  to  be  elected  a 

hberof  a  city  council,  must  be  a  resident 

the  city  limits  : — Held,  that  a  person 

1  the  assessment  roll  for  the  necessary 

rty  quaUfication,  but  at  the  time  of  the 

1  resident  in  an  adjoining  township  of  the 

ym  which  territorially  the  city  was  situ- 

I  not  qualified  to  be  elected  a  member  of 

council.     Rcijina  ex   re.l.  Blasdell  v. 

Ur,  7  L.  J.  101.-  C.  L.  Chamb.— Bums  ; 

mrtlFkmmj  v.  Smith,  7  L.  J.  66.— C. 

mh,— Draper. 

'  the  first  election,  the  same  candidate 

e(l  with  an  inhabitant  of  the  city  to 
I  with  him  at  15s.  a  week,  and  paid  for  sev- 

leks'  board,  but  he  did  not  board  with  him 
y,  and  frequently  lived  with  his  f am- 

tiiout  the  limits,  at  one  time  for  eight  or 
fy»  together :— Held,  not  qualified.  Seyina 
\&Mdl  V.  Bochester,  7  L.  J.  102.— C.  C. 

k  plaintiff  signed  a  paper  requesting  defon- 

»o  forward  certain  goods  received  from  him 

^to,  to  Indianapolis,  in  Indiana.    This 

■fter  stating  the  course  which  would  h.e 

1  liy  them  with  respect  to  goodB  addres- 


Med  to  consigneea  resident  l)eyond  the  places 
at  which  defendants  had  stations,  jjrocuudud, 
"  And  the  company  hereby  further  give  notice, 
that  they  will  not  bo  rcspoiisible  for  any  loss, 
damage,  or  detention,"  to  goods  beyond  their 
linnts.  It  was  foiiu')  by  the  jury  that  all  the 
goods  had  been  delivered  by  defendants  to  a 
railway  connecting  at  Detroit  with  their  line 
and  running  to  Indianapolis.  The  plaintiff  was 
at  Indianai>olis  when  tliu  goods  wniuli  he  had 
given  to  defendants  to  carry,  (except  the  missing 
box  sued  for)  arrived  there,  ami  remained  until 
some  time  in  the  month  following  : — Held,  that 
he  was  resident  there  within  the  condition  in  the 
defendants'  contract  relating  to  residents  beyond 
their  Ime,  and  that  iiaving  named  himself  as  the 
consignee  at  that  place,  he  was  estopped  from 
denying  such  resiclence.  La  Poinle  v.  Orand 
Trunk  R.  W.  Co.,  26  Q.  B.  470. 

A  visit  of  two  months  duration  to  Upper  Can- 
ada, iu  such  a  residence  as  brings  a  defendant 
within  the  14  &  15  Vict.  c.  10,  regarding  alwent 
defendants  who  have  resided  therein.  Dore- 
inua  V.  Kennedy,  2  Chy.  657. 


RESIDUARY  ESTATE. 
See  WiLU 


RESTITUTION. 

I.  After  Conviction  for  Forcible  Entrv- 
See  Criminal  Law. 

II.  In  Ejectment  Suits — See  Eject.ment. 


RESTORING  BILLS. 
See  Practice  in  Equity, 


RESULTING  TRUST. 

See  Trusts  and  Trustees. 


RETURNING  OFFICER, 

I.  At  Municipal  Elections— See    Municipal 
Corporations. 


Semble,  a  returning  officer,  whose  conduct  has 
been  impeached,  is  not  entitled  to  his  expenses 
as  a  witness  before  a  committee  of  the  house  of 
commons,  although  he  was  summoned  to  attend 
by  the  speaker's  warrant  in  the  same  manner  as 
other  witnesses.  BlacUock  v.  McMartin,  Tay. 
320. 


REVENUE. 
I.  Jurisdiction  of  Courts,  3319. ' 
11.  Customs. 

1.  Fraudulent  Import  Entries,  3319. 
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2.  Jfnrhmirittf/ StniiiK/led  Oofxln,  3320, 

3.  >9a/f    or    Cnrrlaijt   of  OowIm  >Smiiyj/M, 

a.T-M. 

4.  ArtioiiM  Aiiiiiiixl  Officeri,  3322. 
0.  C«/(*-r  6'<wc/*,  .S324. 

III.  Inlank  IlKVKNrK.  .1.325. 

1.  Lfu'mliitii'i'    A  lit/writ]/ — .SVe    CoNSTiTU- 
TioNAi,  Law. 

IV.  St  AM  I'M. 

1.  On  liilln  ami  Xii/cx—Sfi'  Bn.i.H  ok  Ex- 

ClIANdK  AND  I'ROMISHOHV  NoTEH. 

2.  Lav— Sir  Law  Stamps. 


I.    JrRISIJiCTION   OP  CoUHTfl. 

Tn  (lel)tH  duo  to  tlie  Crown,  which  wouUl  \te 
uogni/iiblu  in  tliu  Court  of  Kxclic<|Uor  in  Eng- 
land, this  court  may  give  relief,  when  it  appears 
that  "in  law,  reaHon  or  good  conscience,  the 
debtor  ougiit  not  to  bo  ciiarged."  Jieijina  v. 
{ioii/ii;  ()  Q.  11.  .■>•)!. 

Held,  that  the  equitable  jurisdiction  in  mat- 
ters of  revenue  in  tliis  i)rovince,  at  the  suit  of  a 
subject,  rcHiiles  in  tlie  8Ui>erior  courts  of  com- 
mon law,  if  at  all,  and  not  in  this  court.  Nor- 
vich  V.  A  ttonie!i-(>eiicral,  0  Chy.  6(53  ;  Miller  v. 
AltonicyOriicnil,  9  Chy.  558. 

[Now,  hi/  n.  S.  0.  r.  411,  «.  ,17.  (he.  Court  qf 
ChaueeriJ  hanthe  like  pi/iiilahte  jurtHilirtion  in  mat- 
tern  of  rereiiiie  an  the  Court  oj  Ejrliei/ner  in  Eng- 
land jionnenned  on  the  ISth  March,  ISOJ.] 

Where  the  crown  seeks  to  enforce  a  claim  for 
dues  fraudulently  withheld,  ))roceeding8  for  that 
purpose  may  be  instituted  by  the  Attorney-Gen- 
eral in  this  court,  although  there  are  no  peculiar 
equitable  circumstances  connected  with  the  de- 
mand rc(|uiring  the  interposition  of  a  court  of 
e(£uity.  Attornei/'Oeneral  v.  Walker,  25  Chy. 
2.33. 

The  Crown,  though  not  named  in  the  Admin- 
istration of  Justice  Act,  is  entitled  to  avail  itself 
of  the  benefit  of  its  provisions  to  the  same  extent 
as  a  subject  can  do  so.     lb. 


II.  Customs, 

1.  Fraudulent  Import  Entries. 

Under  a  plea  of  not  imported  in  manner  and 
form,  &c.,  to  an  information  for  the  condemna- 
tion of  goods  as  illegally  imported,  evidence  may 
be  given  that  they  were  landed  through  stress  of 
weather.  The  Attorney-Oeneralv,  Spajfbrd,  Dra. 
333. 

Where  goods  subject  to  an  acl  valorem  duty 
have  been  entered  at  a  port  in  this  province  npon 
the  importer's  own  declaration  of  value,  which 
the  collector  has  accepted  and  acted  upon,  the 
same  goods  cannot  afterwards  be  seized  by  the 
collector  of  another  port  as  having  been  under- 
valued upon  their  entry  with  the  nrst  collector. 
Beijina  v.  Jag<jer  et  al.,  3  Q.  B.  255. 

Information  for  the  condemnation  of  certain 
goods.     The  first  count  charged  the  unlading  of 

foods  before  due  entry,  contrary  to  the  statute, 
;c.,  whereby  they  became  f orbited: — Held,  1. 


That  it  was  not  ncccsnary  to  aver  that  th*  nn, 
lading  M-as  to  avoid  the  duticH,  nor  thiit  thm 
was  no  Huft'ernnix'  ;  that  the  iiuniiiii,,  ,,j ,. 
statute  is,  that  no  goods  siiall  be  unl.tilrn  u,t|,l! 
entry,  nor  af tur  entry,  except  at  Miuiif  ii|ji, ,,  ^|  j 
an  otticer  is  appointed.  Ihiiina  ir  n)  |(/i,f,  J 
General  v.  liruuKktll.  8  Q.  li.  .')4(!.       '  '       ' 

The  second  count  charged  that  IIk-  ^/d,,,!,  ^.(,|, 
not  truly  dcsoribiMl  in  tiic  entry  for  dntv,  in  ty 
that  the  value  for  tlie  duty  stated  in  tin.  ,.ntj 
was  not  the  actual  cash  value  in  the  niarkitu? 
the  country  where  the  importer  |iiii'ilias(.i|  th,. 
without  aildiiig  that  such  untrue  ilcsiTiiitidn  ai 
undervalue  was  made  with   intent  tn  ivml,  tH 
jtayment  of  duty: --Held,   count  liad,  tnr  tlj 
the  mo<le  of  calculating  the  viiinc  fdr  duty  1 
rc()uired  by  12  Vict.  e.   I,  s,  (>,  nut  liiiiiu , 
iilied  with,  was  in  itself  no  ground,  witliuutti 
further  allegation  of  design  to  evml,.  tlio  iijl 
ment,  of  forfeiture  under  10  &  II  \'iit  u  31 
18.     Ih.  '    ' 

Held,  that  the  entry  of  ^'oods  mi  invcjicMu 
the  invoices  of  s.ile  to  the  importer  in  tlnuni 
try  where  he  purchased,  (wiiiuii  ;ire  not  siidil 
the  law  rccpiires  him  to  pioduee)  iinil  ainuJ 
without  the  oath  the  law  require h,  is  nut  11  ill 
entry  necessary  to  give  the  right  tn  unhnlu. 

Information  for  the  coiidemnatidn  nf  m 
seized.  The  second  ''ount  set  fdrtli  tiiat  I 
goods  were  entered  with  the  pminT  otlioerl 
customs — that  in  such  entry  tluy  wciro  vai( 
at  £  8.  d.,  and  that  they  were  in  and  hyg 
entry,  undervalued  (not  pointing  out  wlitthc^ 
reference  to  the  domestic  or  fdruijin  iiwrjr 
value,)  with  intent  to  avoid  payment  nf  ilJ 
&c.  ; — Held,  surticieut  after  vuniiet.  iiegiiij 
Brunskill,  8  Q.  B.  54()  followed.  JlnjlM  ' 
bard,  3  C.  r.  451. 

Defenilants  residing  in  the  Uiiitwl  States, ! 
ing  contracted,  by  letter,  with  McP.  &Cii.,cf| 
ronto,  to  sell  them  brooms,  laid  down  in  'IViroi 
duty  free,  shipped  the  brooms  tn  Timmto,! 
sent  an  invoice  to  their  agent  in  'rorcmto  va 
them  at  or  near  manufacturers' prices,  ami  11 
under  the  pi  ice  at  which  they  were  sold  tnSl 
&  Co.     The  brooms  being  entered  for  ilutia 
the  custom  house,  Toronto,  at  sneli  under  r 
— Held,  that  such  goods  were  liable  to  lie  sel 
osbeing  entered  below  the  actual  e.uli  valif 
the  markets  of  the  country  from  which ' 
were  exported,  and  that  such  value  was  n| 
be  taken  to  be  the  manufacturers,  whi ' 
prices,  but  the  sale  prices  in  the  markets  j 
whence  the  goods  were  exported.    'lll^.■iUo^ 
General  v.  Thompson,  4  C.  P.  548. 

(roods  which  have  passed  the  custom  k 
upon  importation,  and  l)eeii  taken  into  the! 
rior,  are  still  liable  to  seizure  if  it  should  si 
that  they  have  been  fraudulently  undcrvJ 
but  not  for  defects  of  form,  such  as  the  vn^ 
a  permit.      Wile  v.  Cayleij  et  al.,  14  Q.  B.  f 


2.  Harbouring  Smuggled  Qoak 

In  an  information  for  a  penalty  under  thi 
toms  acts,  for  knowingly  harbouring  smd 
goods,  the  scienter  is  a  proper  question  r 
jury  ;  and  such  information  should  sped 
particular  illegal  act,  as  that  the  goods  ff^ 
ported  without  the  payment  of  duty, ' 


J  Sale  or  C,irr!ag< 

Iflliether  a  foreignci 
itoa  jilace  in  the  I 
I  til  fiirniah  a  strong 
kill  1k!  anuiggied,  can 
Ipna'of  such  goods. 

I,  lay,  313. 

^ere,  in  an  action 

e  to  which  was  thai 
Lit«.i8  (loulitful  (tl 
|pl»iiitiH'.)  whether  tl: 
iplaiiititf  knew  that 

-the  court  granted 
mmiit,  Tay.  4'2li. 


h  ground  of  defenci 
7»ater  for  not  carryi 

jwthe  owner  of 
*  invoices  to  defra 
^Pfovmce.    Orousette 
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,  III  1  liXjircHnly  hUuw  that  the  offunco  chargud 

nulrury  tip  tliu  Htututo.     lliijiim  \.  Aiiniuiitl 

J^n/i/KlV.   Klllllltl,  'HI.   H.   Ititi. 
Ill  j(iiittiitity  of  Hinugj{Uiil  y^utwU  \m  iiurcliiiHud 
luc  tiriii',  liiit  M«:i/uruM  of  tlii'iu  iwu  iiiuilu  at 
■rtiit  tiiiKM.  Hilly  oiii)  in!iiiilty  for  liHrlxiuriiij; 

„,iiimliuri'cc.vfn)(l.     I  h. 

I iiilcr  tlie  iiiipoiial  act  8  &  0  Vict.  c.  1)3,  8. 

,  (1,^,  uiirviyiirof  ciistinim,  nut  huiiig  tlio  party 
^cr  "ifi/iiiK  ""'  i"f"i'i"'"K'"  '*  ""*  untitluil  to 
llJjri' of  tlif  iii'iialty,  and  iH  thcrcforo  a  com- 
Tifiit  witnisa  uiiiiii  nil  information  for  a  i>onalty 

(lurUmriii),'  HnuigKli-'d  gooiU.     Alluni<yUni- 

iGa.rrt',  wtmld  an  information  liu  under  the 
Ithilaii's"  iif  tliatact,  wlieru  thu  party  infonnud 
mint  was  shewn  not  to  liavu  trnnM|)ortud  or 
Iliiiiireil  K<><"lii  of  another,  liiit  liiH  own  goods, 
La;li.<l  by  hiuiBclf  on  his  own  account.   S.  C, 


3,  Sail'  ur  Ciirriiifie  of  GooiIh  SmiKjijkd, 

hliether  a  foreigner  forwnnling  proliihited 
lib  to  a  place  in  tiie  United  States  ho  situated 
ftii  furnish  a  strong  presum|)tion  that  they 
Vlil  lie  aiiiugglcd,  can  maintain  an  action  fur 
Una' "f  such  goods.  See  .SVi »'//(/•  v.  Manu- 
Jay.  315. 

tcre,  in  an  action  for  goods  sold,  the  de- 
e  to  which  was  that  the  goods  were  smug- 
L  it  was  (lonlitful  (the  verdict  being  general 
Ibiuntiff, )  whether  the  jury  understood  that 
pUiiitiff  knew  that  the  goods  were  contra- 
-tlie  cDurt  granted  a  new  trial.  St  well  v. 
ymmil,  Tay.  4'.»3. 

liere  in  nssuinimit  on  bills  of  exchange,  and 
Igowls  sdlil,  the  defence  was  that  the  bills  had 
V  given  for  the  price  of  goods  bought  from 
fpfaintitfH  in  a  foreiyn  country,  and  which 
\liail  assisted  defciulant  in  smuggling  into 
[cuiintry,  ami  some  evidence  was  given  to 
[elftct,  hut  the  jury  found  for  the  plaintiffs, 
« court  refused  to  grant  a  new  trial.  fViUl- 
fdal.  V.  Follilt,  2  Q.  B.  280. 

[here  merchants    residing    in    the   United 

1(1  goods  to  defendant,  and  combined 

i  him  in  furnishing  false  invoices  to  evade 

Kienue  laws  (,f  this  province  in  respect  of 

|»iiiiiuut  of  duties  to  De  paid  on  the  unpor- 

Bol  such  goods  : — Held,  that  the  plaintiffs 

ilnot  recover  their  value  from  defendant  in 

toantry.    Mullen  et  al.  v.  AVer,  6  0.  8.  171. 

kereinan  action  upon  several  promissory 
idefemlant  proved  that  they  hatl  ueen  given 
im  for  the  price  of  tea  which  had  been 
^eil  ior  him  by  the  plaintiff,  and  the  jury 
irected  to  tind  for  the  defendant  if  they 

il  that  snch  was  the  consideration  given, 
Ihey  fouiul  a  verdict  for  the  plaintiff  for  the 
Bt  of  only  one  of  the  notes — the  court  re- 
I  to  grant  defendant  a  rule  nisi  for  a  new 

Mite  v.  Annnlroug,  H.  T.  6  Vict. 

I M  ground  of  defence  to  a  common  car- 
j  water  for  not  carrying  goods  safely  from 
>  country,  or  on  a  claim  for  general 
\  that  the  owner  of  the  goods  had  pre- 
[like  invoices  to  defraud  the  revenue  laws 
I  province.    Orottselte  v.  Ferrie,  M.  T.  6 


I'laintiffs  iiad  Imicii  in  the  habit  of  selling  oil 
to  defendants,  the  turnm  being  piiynii!iit  on  de- 
livery free  on  iHiard  at  .St.  .IoIiii'h  New  KniiiR- 
wick,  and  doiildu  invoit'cit  had  been  fi-ei|Ueiitly 
sent  by  th(!lii,  "lie  giving  the  rnd  selling  price 
and  the  other  Ichh,  It  waH  not  dear  whether 
this  was  done  at  defeiidantN'  recpiest  or  not,  but 
they  had  written  to  the  iilnintitrx  on  one  occa- 
sion, in  giving  an  onler,  to  "Mend  invoiceH  lut 
before."  In  an  action  for  thi^  price  of  certain 
oil  defendantH  eiideavniireil  to  set  iiH'  the  value 
of  eight  liarrels  wliicli  they  li.id  \irevioiisly 
ordered  and  paid  for  Imt  never  received.  It 
appeared  that  when  Hhippiiig  this  lot  the  plain- 
titis'  agent  wrote  to  dcteiidants  "  recoiiiinend- 
ing"  them,  in  order  to  "  lesMoii  the  expeiiwes,  and 
especially  in  the  duty,"  to  Heiid  the  bill  of  lading 
to  the  plaintiffs'  frieiid.s,  I!,  it  S..  at  Portland, 
with  instructions  to  include  it  in  the  bond  and 
entry  with  the  other  lots  Heiit  to  .Mchmis.  .1.  T. 
A  Co.,  at  Montreal,  foiwanling  agents,  to  pay 
the  duties  an<l  forward  to  them.  I'laiiitill's  ac- 
cordinuly  wrote  to  K.  it  S,  to  do  so,  and  this 
with  the  other  lots  consigned  to  |{.  k  S.  were 
entered  upon  an  invoice  of  the  whole  furniHiied 
by  the  plaintiti's  under  the  Helling  price,  and 
seized  by  the  coUectipr  at  Moiitreiil.  'I'lie  jury 
were  directed  that,  if  the  eight  barrels  were 
undervalued  by  the  plaintitlH  without  defeiitl- 
auts'  privity  <  onstnt,  in  order  to  ditfraud  the 
customs,  the  >  feiidants  might  set  off  the  price 
which  they  Inn,  ^n\u\  for  them,  but  that  if  defen- 
dants were  concerned  in  the  fraud  they  could 
not  : — Held,  that  the  direction  waH  riuht,  and 
the  evidence  warranted  a  verdict  for  plaiutitlH. 
The  Xi'w  liruHHtvick  Oil  Worh  v.  Piirnoiin  ft  nl., 
20  Q.  B.  531. 


4.  Acliom  Aijiiiiixt  <>ffici:rx. 

A  collector  of  customs  at  a  port  of  entry  has 
no  power  to  direct  that  all  vessels  and  boats 
coming  from  a  foreign  country  by  inland  navi- 
gation, shall  come  to  report  at  a  particular 
place  within  the  jiort  ;  and  although  it  is  neces- 
sary that  all  goods,  whether  dutiable  or  not,  shall 
remain  on  board  until  a  purinit  is  granted  to 
land  them,  yet  the  horses  and  c.irriages  of  trav- 
ellers may  be  landed  without  .any  permit,  after 
the  arrival  of  the  vessel  in  which  they  have  been 
conveyed  has  been  reported  to  thu  collector; 
and  if  the  collector  should  seize  the  vessel  as 
forfeited,  either  because  the  master  did  not 
bring  his  vessel  to  the  place  he  h.id  aiipohited, 
or  because  the  horses,  &c.,  of  travellers  were 
landed  without  a  permit,  such  seizure  would  be 
illegal  ;  and  although  in  such  a  case  no  claim 
should  1)6  entered  untler  the  Imperial  statute  4 
&  5  Will.  IV.  c.  89,  8.  25,  by  the  owner,  &c.,  of 
the  vessel,  the  collector  would  not  be  protected 
in  an  action  of  trespass  for  the  seizure.  Mc- 
Keiizie  et  al.  v.  Kirbii,  G  0.  S.  41 G. 

If  dutiable  goods  be  brought  by  inland  navi- 
gation to  a  port  of  entry  and  there  entered,  and 
the  goods  are  afterwards  landed  without  a  per- 
mit, they  are  liable  to  seizure,  but  the  vessel  in 
in  which  they  were  brought  is  not.  And  if  the 
duties  on  dutiable  goods  be  offered  to  a  collector, 
and  he  refuses  to  grant  a  pcnnit,  either  on  the 
ground  that  the  sum  tendered  is  insuiiicient  in 
amount,  or  for  any  other  reason  which  may 
not  be    tenable,    if  the  goods  be  afterwards 
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Inndod  without  a  permit  they  aro  liable  to  for- 
feiture, and  the  only  runiody  for  the  owner  is  l>y 
notion  against  the  uollector  for  the  injury  which 
ho  may  nuil'ur  by  the  refusal  of  the  permit.  iV.  C. , 
lb.,  4'22. 

Where  a  claim  for  floods  acizod  was  brought 
before  the  comniiHaioticrs  of  customs,  under  4 
Oeo.  IV.  c.  11,  and  they  rostorcd  the  property 
to  the  clainitint,  without  any  trial  or  verdict 
passing  upon  the  nuitter,  but  gave  a  certificate 
to  the  oiKccr  who  had  seized  that  there  was  a 
probable  catise  of  seizure,  such  certificate  how- 
ever not  being  entered  of  record  in  any  way  ; — 
Held,  in  tres|iass  against  the  oHicer  for  the 
seizure,  that  the  certiticate  afforded  him  no  pro- 
tection, eitlier  under  our  4  (Jco.  IV.  e.  II,  s. 
27,  or  the  Impoiial  statute  3  &  4  Will.  IV.  c. 
69,  s.  72.     Lvit'is  V.  Kirhy,  1  Q.  B.  48«. 

A  party  who,  acting  as  a  revenue  officer,  or 
conceiving  that  he  has  authority  so  to  act,  seizes 
goods,  is  entitled  to  notice,  M'ithout  the  necessity 
of  provinghis  coianiission  or  appointment.  lfW«- 
worth  v.  Miirplii/,  I  Q.  B.  190. 

Where  the  seizure  was  by  a  person  not  then 
authorized,  but  whoso  act  was  subsequently 
adopted  and  sanctioned  by  the  collector,  he  was 
helil  entitled  to  notice  under  the  Customs  Acts. 
S.  v.,  2  Q.  H.  120. 

Where  goods  are  seized  for  what  appears  to  be 
a  direct  violation  of  the  revenue  laws  relating  to 
the  customs,  by  whicli  they  become  forfeited, 
they  are  absolutely  conden)ned  at  the  end  of 
thirty  days,  if  no  claim  is  properly  made  for 
them,  according  to  the  Imperial  statute  4  &  5 
Will,  IN',  c.  89,  8.  2.5  ;  and  after  such  condem- 
nation the  owner  cannot  bring  trespivss  for  any 
alleged  illegality  in  the  seizure,     lb. 

On  the  7th  of  June,  defendant,  a  collector, 
seized  the  plaintitf  's  vessel  for  a  breach  of  the 
revenue  laws.  The  plaintiff  petitioned  the  gov- 
ernment, and  on  the  7th  of  July,  received  an 
answer  from  defendant,  informing  him  that  they 
had  refused  to  interfere.  On  the  8th,  the  plain- 
tiff' served  a  notice  of  claim  : — Held,  1 .  That 
the  notice  of  claim  reouired  by  sec.  48  of  10  & 
11  Vict.  c.  ,31,  to  be  given  within  one  calendar 
month  from  the  day  of  seizure,  could  not  be 
waived  by  any  representation  of  defendant  io 
the _ plaintiff ;  2.  'that  no  notice  having  been 
given  within  the  time  allowed,  the  vessel  was 
thereby  condemned  ;  and  that  by  the  act  of 
seizure  the  plaintiff  was  dei)rived  of  his  right  of 
property,  and  therefore  unable  to  maintain  tres- 
pass ;  3.  That  in  this  case  it  was  not  necessary 
that  the  value  of  the  vessel  should  be  determined 
by  the  jury.    Dame  v.  Carberrij,  10  Q.  B.  374. 

Trespass  cannot  be  maintained  against  a  cus- 
tom-hoube  officer  for  seizing  goods  as  forfeited, 
upon  grounds  which,  if  thoy  existed,  would  jus- 
tify such  seizure.  If  he  was  misled  by  false 
information,  or  acted  maliciously,  catie  is  the 
proper  remedy  ;  but  no  action  will  lie  while  the 
legality  of  the  seizure  is  still  undetermined. 
Wilt  V.  Cayley,  14  Q.  B.  285. 

A.,  having  been  appointed  collector  of  cus- 
toms, gave  a  bond  to  Her  Majesty,  conditioned 
for  tiie  discharge  of  his  duties  as  collector,  and  to 
account  for  and  pay  over  moneys  which  should 
come  into  his  hands  ;  and  having  receive<I  writ- 
ten instructions  that  all  entries  were  to  be  made 
by  him,  all  t>ermit8  were  to  be  granted  and  signed 


only  by  him,  and  payment  of  all  duties  to  Intn 
by  liim,  except  uii(V;r  certain  circnmstnncci 
Hold,   that  having  i)ermitteil  tiic  (liMmtv  (, 
lector  rightfully  to  assume  and  iicironn 
entrusted  t«  him  ahtno,  he  was  reH]H)nHilii,,||„j 
his  b<md  for  defalcations  of  said  lUiiutv  hmM 
v.  .SV,rM^o»,  2  (A  1'.  18.  •''      '"" 

Appointment  of  collector  -  lU'UKival  frduinrd 
port  to  another  Kil'ect  of,  on  liiiliility  cf  jQf,,!, 
See  liviilmt  v.  MiUit;  20  (j.  B.  48.''),  j,.  ;K);t: 


fi.  Other  C'uxt'H. 

In  a  (lui  tam   action  for  iicn.iltic8  uiuler  tj 
Imperial  statute  (5  (»eo.    IV.  c.  1 14,  fur  rcsciiiJ 
goods  seized,  which  gives  onti-tliinl  of  thci 
alty  to  the  King,  one-third  to  tlic  Mciitdinj 
(lovernor,    and  one-third  to  tiic  iiifdiiiu'r 
court  refused  to  arrest  judgiiii-nt  liuciusi' 
])laintiff  claimed  the  ]>enalty  I'nr  fiim.ii'lf  muil 
Kltiij  otili/,  not  naming  till'  l.icutcuimt-ddvonijj 
Jonemi.  t.  v.  t'/iace,  l>ra.  322. 

An  action  of  debt  will  lie  on  that  stiitiitel 
recover  the  penalty.     lb. 

Held,  that  the  Colonial  k-giHl.aturc  liMitoTOl 
impose  duties  of   customs,    to  ])uiii8li  iiifriij 
ment,  to  enforce  i)aynient,  and  to  rcsdrttuti 
feituro  if  necessary,     liciihia  <:r  nl.  Altnna 
(h'lieml  V.  liruiixkill,  8  Q.  B.  .'"vKi. 

Where  a  collector  had  sc'izcil  goods  in  mJ 
1847,  and  tiled  his  information  u|i(in  it  in  IS' 
— Held,  that  sucli  goods  miglit  lie  taki'iiasc 
deuHied,  if  no  claim  should  be  niiulu  withij 
month  after  notice  of  the  inl'ormatioii  inililisli 
as  directed  by   sec.    .W  of  10&ll\ictt 
DamlsoH\.  linllium,  8  Q.  B.  219. 

Plaintiffs  bought  from  defendant  eerttin  «J 
shipped  to  defendant  at  Toronto  from  a  fore 
port,  and  then  lying  on  board  tiie  vessel  iiiJ 
Welland  Canal.  A  sale  note  was  given,  sUq 
only  the  (piantity  and  price,  and  the  time! 
which  it  was  to  be  taken  out  of  the  vessel) 
Held,  that  defendant  was  not  obligeil  tDjiayj 
import  duties.  Held,  also,  that  evidence  i 
riglitly  admitted  to  shew  the  usage  of  the  tn 
on  sales  miule  under  such  circumstances.  Bri 
et  til.  V.  Browne,  9  Q.  B.  312 

Declaration  on  a  bond  from  0.  M.  nnil  otil 
toE.W.,  collector  of  customs,  &c.,  foramloiil 
half  of  her  Majesty,  conditioned  —after  rtcil 
the  seizure  of  certain  goods  belonging  to  sail 
M.  and  that  said  O.  M.  wivs  desirous  of  bon| 
said  goods  until  the  decision  of  the  goveruni 
shouhl  bo  made  thereon,— -that  if  the  seii 
should  not  within  thirty  days  be  decl.wii  ilii 
by  the  (liovernor  in  council,  then  the  oW 
should  pay  to  the  said  E.  W.,  collector  m« 
said,  or,  &c.,  the  sum  of,  &c.  :— Held,  tlirfj 
bond  was  good  on  the  face  of  it,  being  takeJ 
and  on  behalf  of  the  Queen,  and  iioprescij 
form  of  bond  having  been  given  by  the  iti" 
Webnter  V.  Mackkm,  4  C.  P.  2(i(). 

High  wines  imported  into  tliis  province, ' 
liable  to  a  duty  under  18  Vict.  caps.  5, 81,  onj 
gallon  according  to  the  strength  of  pro 
Sykes'   hydrometer,   and  not  aceordiuK  tol 
gallon  by  measurement.    Lane  v.  Jom»,  6(r 
407. 

As  to  certain  goods  belonging  tc  the  wij 
but  lying  in  the  customs  warehouse  subw 
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no  cliango  of  posRuasion  having  taken 
""'j„il  no  uoin])liaiioo  buing  hIicwii  with  tho 
jities  riMiuirud  l)y  the  CuHtoms  Act,  10  h 
III  Vict  C'  ■''  '  ^I*-''*''  ^'"^^  »»c\\  ^doiIh  (lid  ii'^ 
g  liv  till!  astHignmciit.  I'er  UohiiiHoii,  C.  .1.  - 
ruertatiito  riMiitiring  registration  does  not  ap- 
tiv  to  »«<•'''  >,'""'1*>  '**  *''"y  ■*'■*'  ""*  capahlo  of 
yivtrv,  and  tht-y  would  thoroforts  liavo  paHHod 
( till'  (liruftioua  of  tho  custoniH  act  had  lioun 
iilliiwcd.  //'"■'■'"  <''  "'•  V.  T/ic,  ComvicrcidI 
jj,i„i  (^TdHd'/d,  l(i  Q.  H.  437. 

A  vessel  sci/.f  (1  for  broach  of  the  rovonuo  laws 
iiviiiL'  lii>''"  replevied  from  the  colltictor,  tho 
tit  iif  reiilevin  wis  sot  aside.  Srnlln  v.  Mr  line, 
P  K.  it).  -('•  I*  Chanib.-Hobinson. 
The  declaration  chargud  dofendanta,  in  tho 
itcdHiit,  on  a  contract  to  carry  certain  wool 
i,ni  I'idioiii'g  to  Boston  within  a  roisonable 
lie,  siilijci't  to  certain  conditions  ondorsud  on  a 
eiiit  given  by  dofondants— amongst  others, 
it  (lefoudftiits  sliouhl  not  bo  roHponsible  for 
ig  occasioned    by   delays    from    storms. 
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Itciilciita,  or  unavoidable  causes-  and  alleging 

In  the  second 


10(1    by   I 

ivoidablo 

ialireacb  the  neglect  to  carry. 

built  tlic  contract  was  stated  to   bo  to  carry 

Ifitliin  a  reaaonablo   time,    and   that   tho  wool 

ioulil  1h)  imported  into  tho  States  before  the 

f  Ih  March,  when  tho  reciprocity  treaty  would 

dre.     Breach,    that    defendants   did   not  s(t 

irn',  liy  wliicli  the  plaintitt'  wero  disabled  from 

kixirtiiig  the  wool  into  tho  States,  uidess  upon 

Cyinent  of  duties.      Tho  xmA  was  sent  au  far 

il'reicott,  where  't  was  '..o  cross  the  St.  liaw- 

jiicc,  Imt  not  liaviiig  been  sent  over  to  Ogdons- 

trg  by  the  17th,  tho  plalntill^  gave  no  further 

fractions,  and   it   remained    nt   I'roscott  : — 

fol,  that  though  if  a  special  contract  to  do- 

frtr  within  tho  United    States    by    the    17th 

I  ken  jiroved,    tho    duty,   if    paid   by   the 

liintitfs,  might  liavo  been  recovered  as  daui- 

ea,  yet  it  was  their  iluty  to  enter  tho  goods 

I  i«y  it,  and  thoy  could  not  hold  defendants 

jiponsilde  for  delay  occasioned  by  their  default. 

«fr  f/  d.  V.  (Jmml  Tnmk  li.  Co.,  '2(i  Q.  B. 

iTIic  witness  called  to  prove  the  imposition  of 
Idiitv  in  the  United  States  after  tho    17tli  of 
derived  his  knowledge  only  from  printed 
tculars ;— Held,  insutiicient.     lo. 


III.  Inland  Revenpe. 

1  an  information,  nnder  27  &  28  Vict.  c.  3, 
ist defendant  as  a  distiller,  for  tho  nnn-pay- 
totuf  duty  on  spirits  manufactured  by  him  : 
Held,  1.  That  defendant  was  liable  to  pay 
V  upon  all  spirits  manufactured  by  him,  not 
lelyon  such  as  had  been  measured  and  as- 
Itined  in  the  manner  pointed  out  by  the 
lute;  forth'i  obtaining  tne  duty  on  all  spirits 
kafactured  is  the  main  object  of  tho  act, 
lithe  provisions  for  ascertaining  the  quantity, 
I, areonly  auxiliary  thereto.  2.  It  was  proved 
Ine  A.  that  he  sold,  as  agent  for  defendant 
TloDtrenl,  between  the  days  mentioned  in  the 
Nition,  150, U08  gallons  more  than  appeared 
Itiie  credit  side  of  defendant's  stock  booLs, 
loa  which  duties  had  been  paid  ;  and  a  num- 
N  invoices  of  these  sales,  which  were  pro- 
represented  the  spirits  to  be  60  over 
Moreover,  A.  said  that  large  quantities 


of  8i>irits  had  boon  consigned  to  him  direct,  and 
it  was  to  be  gathered  from  the  evidence  that 
deliveries  had  been  made  to  tho  ])urchaHorH 
direct  from  the  conveyance  by  which  they  bad 
been  sent  by  defendant,  Ifehl,  that  from  this 
ovidonco,  unanswered  in  any  way,  tho  jury  wore 
warranted  in  linding  against  defendant  for  tho 
duty  on  that  (jnantity.  Held,  alito,  tiiat  sub-s. 
2.  (if  sec.  14,  of  2!t  Viet.  c.  ."J,  throwing  tlio 
proof  of  ]>ayniont  of  duty  on  defendant,  waa 
properly  tn^ated  as  applicaiile,  though  pasHod 
after  the  jieriod  for  whicli  duties  wero  claimed  ; 
for  it  related  only  to  matter  of  ovidene(!  and 
procedure.  Hold,  also,  that  a  judgment  in  do- 
lendant's  favour,  on  a  previous  inforiiiatiou 
against  him  for  penalties  for  not  making  true 
entries  of  the  siiirits  taken  from  the  ebrno  re- 
ceiver and  broiiglit  into  bis  distillery,  and  of  tho 
niiniberof  gallons  disposed  of  by  liim,  between 
the  days  nientioned  in  this  information,  watt 
properly  rejected  as  evidence  for  biiii  in  this 
cause  ;  for  tlKii'o  was  nothing  to  connect  tho 
spirits  on  which  duties  were  elaiiiied  hero  with 
those  taken  from  the  receiver,  and  making  triio 
entries  of  the  spirits  disposed  of  by  him  would 
not  prove  payment  of  the  duties,  '/'Ac  A/tarnvi/- 
Oeninil  v.  lltifliilny,  2(1  (,).  B.  .Hit7, 

Held,  that  an  appeal  Would  lie  to  t^e  Qnartor 
Sessions  from  a  sniniiiarv  conviction,  urtilc;r  tho 
inland  Beveiiuo  Act,  151  Vict,  c,  8,  s.  I'M),  for  pos- 
sessing distilling  app:iratiis  without  having  made 
a  return  thereof,  for  that  such  conviction  wiu* 
for  a  crime,  and  therefore  not  within  V,.  S.  U.  O. 
c.  114.  Ill  re  Liicn.s  ami.  AfcOliishnti,  2!»  Q.  B. 
81.     Seo  h'lyiiKt  v.  liuanlmim,  .SO  il.  B,  .'irilj. 

IMaintifl's  manufactured  in  Montreal  some  Old 
'roll!  gin,  Ac,  whicii  tiioy  s(dd  and  shippei!  to 
(inelpii,  to  .1.  &  II.,  no  permit  accompanying  it. 
Tho  casks  wore  branded  as  if  mannfacturod  in 
Ixmdon,  England  ;  but  the  invoice  received  by 
the  'umsignoos  from  tho  plaintiffs  and  handed  to 
the  officers,  showed  that  tho  goods  came  fnmi 
the  plaintiffs,  and  describod  the  plaintitl's  as  dis- 
tillers, &c.  Tho  defendants,  as  otHcers  of  inland 
revenue,  seized  and  detained  the  goods  for  want 
of  a  permit,  but  sub.s(i(iuently,  ujion  its  lieing 
shown  at  Ottawa  that  the  goods  wore  manufac- 
tured frcin  spirits  which  had  paid  duty,  they,  by 
instructions,  offered  to  release  the  goods  (m  pay- 
ment of  the  costs  of  seizure  : — Held.  1,  That 
Old  Tom  gin  was  spirits,  within  tho  Inland  Uov- 
enue  Act  .'U  Viet,  c,  8.  1).  ;  for  tho  admixture 
of  flavourim^  essfnces,  &(;.,  did  not  deprive  it  of 
its  characto: ,  and,  wliuthor  imported  or  manu- 
factured in  iilontreal,  a  permit  was  ro(juire(l  ;  2. 
That,  un(^er  the  circunistancos  set  out,  defen- 
dants had  reasonable  and  probable  canao  for  be- 
lieving the  g(>o(ls  wero  being  unlawfully  removed, 
and  for  seizing  them  ;  ,'J.  That  the  seizure  being 
so  justi(ie(',  and  no  permit  obtained,  tho  refuse 
to  deliver  up  except  on  payment  of  the  costs, 
could  not  make  defondants  liable.  Winning  et 
al.  V.  (/owr<«/.,32Q.  B.  528. 

A  brewer  licensed  im  such  by  the  government 
of  Canada,  under  .^1  Vict.  c.  8,  D.,  re(piireB  no 
license  under  the  Tavern  and  .Shop  License  Aot 
of  Ontario,  .32  Vict.  c.  32,  s.  1,  as  amended  by 
33  Vict.  c.  28,  for  soiling  ale  manufactured  at  his 
brewery.     Jlajinu  v.  Scott,  34  Q.  B.  20. 

The  Inland  Revenue  Aot,  31  Vict.  c.  8,  s.  44, 
cl.  6,  provides  for  inquiries  lieing  instituted  for 
any  period  not  more  than  one  year  before  the 
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inquiry  is  commenced,  for  the  purpose  of  testing 
the  trutli  of  tlie  returns  made  by  (listillers  to  the 
govenmient ; — Held,  that  this  did  not  prevent 
proceedings  at  the  instance  of  the  Attorney- 
General  being  institutod  afterwards,  on  the  dis- 
covery of  frauds  having  been  perpetrated  in 
making  such  returns.  Atturncy-Qetu'rulx .  Walker, 
25  Chy.  233. 


REVISION.  (COURT  OF.) 
See  Assessment  and  Taxes. 


REVIVOR. 
See  Scire  Facias  and  Revivor. 


REVOCATION. 
I.  Of  SuBMis,sioN  to.  Avuttration — See  Alt- 

BITISATION  and  AwAUD. 

II.  Of  Contracts — See  Contract. 

III.  Of  Avthoritv  to  Agent — See  Principai 

AND  AOENT. 

IV.  Of  Licenses— &'«  License. 
V.  Of  Wills— .S'te  Will. 


REWARD. 

A  reward  of  $800  was  offered  by  defendants 
to  any  person  giving  such  information  as  would 
lead  to  the  conviction  of  tlie  murderer  or  mur- 
derers of  certain  persons  tlierein  named  :  — Held, 
that  the  actual  conviction  of  the  party  accused 
was  a  condition  precedent  to  the  recovery  of  the 
reward,  and  that  the  accused  having  committed 
suicide  while  in  gaol  awaiting  his  trial,  it  could 
not  be  recovered.  Fortier  v.  Wilson  et  al.,  11 
C.  P.  495. 

Held,  by  Gwynne,  J.,  and  affirmed  by  the  full 
court,  that  township  municipalities  have  no 
power  to  expend  any  ,  portion  of  their  funds  in 
payment  of  rewards  for  the  apprehension  of 
felons.  Where  therefore  a  townsnip  corporation 
oflfered  and  promised  to  pay  a  reward  of  ^500 
for  the  arrest  and  conviction  of  the  persons 
guilty  of  a  murder,  it  was  held  that  such  pro- 
mise was  not  binding  upon  them.  Cornwall  v. 
The  Corjiomtion  of  the  Township  of  West  Nis- 
sonri,  25  C.  P.  9. 

The  prisoner  hired  a  horse  in  the  county  of 
York  to  go  to  Aurora  and  Stouffville  in  that 
county.  It  was  not  shewn  whether  he  had  been 
at  those  pla-es,  but  he  afterwards  sold  the  liorse 
in  the  county  of  Waterloo,  where  he  was  arrest- 
ed for  stealing  it  and  convicted  : — Held,  that  the 
reward  for  his  apprehension  under  36  Vict.  c. 
48,  s.  396,  0. ,  was  payable  by  the  county  of 
Waterloo  ;  and  a  mandamus  was  ordered  to  the 
judge  of  that  county  to  sign  an  order  upon  the 
treasurer  in  favour  of  the  applicant,  wno  had 
apprehended  the  prisoner.  Bemble,  that  the 
evidence  did  not  establish  a  theft  in  the  county 


of  York.    Jn  re  BoUnson,  7  P.  R  230  — f 
Chamb.— Gait.  '~^- 


RIDEAU  CANAL 

A  defendant  justifying  in  trespass,  under  (L 
Rideau  Canal  Act,  must  prove  that  the  act  jiT 
tified  was  regularly  done  under  the  statute  in 
not  rely  merely  on  his  being  employe,!  ili'tl! 
construction  of  the  canal.  PhiUiiM  v  lint 
etal,  Dra.  68.  '      '' 

A  contractor  or  workman  entering  uiioii  \mi 
to  quarry  stone  under  the  Rideau  Canal  Act  I 
Geo.  IV.  c.  1,  gains  no  property  in  the  stone  bl 
severing  it  from  the  freehold.  '\Vheu  it  is  imaS 
ried  it  belongs  to  the  crown,  or  if  the  crown  J 
not  take  it,  to  the  owner  of  the  land.  J/i(/J 
berger  v.  By,  2  O.  S.  345. 

Trover  lies  against  a  lock-keeper  on  the  cam 
for  not  delivering  up  lumber  seized  by  him  nndd 
the  Canal  Act,  for  obstructing  the  navii/atia 
on  a  tender  of  the  proper  charges.  (,'(,«/,/ , 
Jones,  3  0.  S.  53. 

Quoere,  whether  any  grant  imprnvidentlymaiL 
by  the  crown  of  lands  set  ar.art  for  the  KiiQ 
canal,  before  the  passing  or  the  7  Vict,  c.  1| 
would  not  be  void  at  common  law  if  injuriousf 
the  canal,  without  the  necessity  of  proceedii 
by  sci.  fa.  to  repeal  it.  Dov  d.  Mullwli  v.  \ 
Principal  Officers  of  Her  Majvatifs  Onhmimt 
Q.  B.  387.  '■ 

Held,  that  lands  which  had  been  so  granii 
before  the  passing  of  the  Vesting  Act,  7  Vict  1 
11,  but  afterwards  marked  out  and  reserved  f 
the  ordnance  department  as  unnecessary  for  (j 
canal,  became  again  re-vested  in  the  crown. 


RIGHT  OF  WAY. 
See  Wav. 


RIGHT  TO  BEGIN  AND  REPLY. 
See  TitiAL. 


RIOT. 


See  CRiMi.;JAL  Law — Municipal  CoRPOR.m^ 
— Parliament. 


RIPARIAN  PROPRIETORS. 
See  Water  and  Water  Coibsej). 


RIVERS. 
See  Water  and  Water  CoiRst'i. 


ROADS  AND  ROAD  COMPAXIES.] 
See  Way. 
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AILORS  (ASSISTL\ 
See  Crimina 

SALE 
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EOYAL  CANADIAN  BANK. 
See  Banks. 


RULES. 


'  All  mles  of  English  practice  to  date,  M. 
f4Geo.  IV.,  are  adopted  in  this  province. 
'((xdim.  liurqer  v.  ,  Tay.  3G3. 

I  iileclavatioii  filed  in  M.  T.  1842,  but  served 

tT.  T.,  when  certain  new  rules  camo  into 

*  must  be  pleaded  according  to  those  new 

i;s!   aarhv.    White,  M.  T.  7  Vict. -P.  C— 

ijes.   See,  also,  Stratki/  v.  Crooks,  1  Q.  B.  44, 

Proceedings  cannot  be  sustained  which  are  in 
.ct  opposition  to  the  terms  of  a  rule  of  court, 
Qi'h  the  terras  of  such  rule  be  not  in  accor- 
ice  with  the  order  of  the  court,  through  a 
itake  of  the  clerk ;  and  such  proceedings  can- 
be  supported  by  a  subsequent  amendment, 
eifeot  of  which  is  not  retrospective.  Doe  d. 
ham  V.  iSimmondg,  7  Q.  B.  598. 


RULE  IN  SHELLEY'S  CASE. 
See  Will. 


lulcr  a  conveyance  of  land  to  M. ,  to  hold 
Inriiii'  lier  natural  life,  then  to  go  to  her  heirs, 

»llj°ilike,  and  their  heirs  and  assigns  for- 
;'-Helil,  that  the  rule  in  Shelley's  case 
eil,  ainl  that   M.   took   a  fee.      Brown  v. 

h«.,  35  Q.  B.  354. 


SABBATH. 
See  Sunday. 


SACRILEGE. 
See  Criminal  Law. 


AILORS  (ASSISTING  TO  DESERT.; 
See  Criminal  Law. 


SALE. 

iCwTRACT  OF  Generally— iSw  Contract. 
IBv  Bill  of  Sale— S'ce  Bills  of  Sale. 
IfJr  (kioDs— See  Sale  of  Goods. 
lui  LiND— 5ee  Sale  of  Land. 


SALE  OF  GOODS. 
i  What  Constitutes  a  Sale,  3331. 
.  Siiri'TE  OF  Frauds. 
1.  Il7i(((  within  the  Statute,  3332. 


2.  Xote  or  Memorainlvm, 

(a)  Bought  and  Sold  Kates,  3334. 

(b)  Other  Cases,  3334. 

(n)  Sales  h>j  Auction — See  Auction 
and  Auctioneer. 

(d)  Contracts  hij  Letters  or  TelegramH 
— See  Contract. 

3.  Acceptance  and  Receipt,  3335r 

4.  Part  Payment,  3337. 

5.  Sale  of  Timber— See  Timber. 

III.  Actions  for  Non-deliveby  and  Non- 

Acceptance. 

1.  Damages  Recoverable,  3337< 

2.  Other  Cases,  ,3339. 

IV.  Delivery  and  Change  of  Possession 

under  Ch  ATfEL  MORTOAOE  AcT— See 
Bills  of  Sale  and  Chattel  Mort- 
gages. 

V.  Contract  of  Sale. 

L  Price  and  Payment,  3iii2. 

2.  Lien  for  Price  or  Purchase  Money — 

(S'ee  Lien. 

3.  When  Property  Parses  to  Buyer. 

(a)  On  Construction  oj  Contract, 33H. 

(b)  Appropriation  —  Separation  — 

Weighing,  .Cr.,  3348. 

(c)  Delivery  and  Acceptance,  3352. 

(d)  Other  Gases,  3357. 

4.  Description  of  Goods,  3359. 

5.  Sale  of  Goods,  free  on  Board,  33G0. 

6.  Other  Cases,  33G2. 

7.  Illegal  Contracts. 

(a)  Lotteries— See  Gaming. 

(b)  Sale    of  Smuggled    Goods — See 

Revenue. 

(c)  Sales  on  Sunday — .S'ee  Sunday. 

8.  By  Fraud— See  Fraud  and  Misrep- 

resf.ntation  —  Fraudulent  Con- 
veyances. 

By  A  uclion — See  Auction  and  Auc- 
tioneer. 

By   Agents  —  See    Principal    and 
Agen'J". 

Delivery  Orders — See  Delivery  Or- 
ders. 

Of  Flour — See  Flour. 

Of  Crops— See  Crops. 

Of  Liquors — See  Taverns  and  Shops. 

Of  Ships — See  Ship. 
IG.  Of  Timber  and  Lumber — >S'ee  Timber. 

17.  Manner  of  Payment— See  Payment. 

18.  Warranty  on  Sale — See  Warranty. 

19.  Esfo])pel  in  Connection  with  the  Sale 

of  Goods — See  Estoppel. 

20.  Specific  Performance  of— See  Specific 

Performance. 

VI.  Stoptaoe  in  Transitu,  33G4. 

VII.    BtSCINDINO  THE  CONTRACT,  3307. 

VIII.  Proceedings  on  Contract. 
1.   Parlies  L'^ble,  33G9. 
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2.  Actions  for  Ooodn  Sold  and  Delivered, 
and/or  Ooodn  Bargained  and  Sold. 

(a)  Wfien  the  Action  will  lie,  3370. 

(b)  Other  Ca»e8,  3372. 
IX.  Miscellaneous  Cases,  3373. 

X.  Injunction  to  Restrain  the  Sale  of 
Goods— <SVe  Injunction. 

XI.  Replevin  on  Sale  of  Goods— .See  Re- 
plevin. 

1.  What  Constitutes  a  Sale. 

Plaintiflf  and  defendant  agreed  that  on  con- 
ditiou  of  the  plaintiif  delivering  to  defendant 
wheat  of  the  same  (luahty  iia  the  sample  pre- 
viously shewn  to  defendant,  to  be  ground  into 
flour,  defendant  would  manufacture  tlie  said 
wheat  into  flour,  and  for  every  four  bushels  and 
forty  pou.uls  of  wheat  of  tlie  (juality  and  accord- 
ing to  the  sample  received,  he  would  deliver  one 
barrel  of  flour  which  should  pass  inspection  as 
superfine  at  Montreal : — Held,  not  a  contract  for 
sale  of  the  wheat,  but  an  agreement  to  manu- 
facture for  the  plaintiff  the  identical  wheat  de- 
livered into  flour  :  that  it  was  a  condition  pre- 
cedp'.it,  on  the  plaintiff 's  part,  that  the  wheat 
delivered  should  be  of  the  same  (piality  as  the 
sample  :  that  .an  acceptance  of  tlie  wheat  by 
defendant,  and  his  nianufact'"'\ng  it  into  flour, 
did  not  cause  the  rules  prevailing  between  ven- 
dor and  vendi  j  to  apply  with  ecjiial  force  in  this 
case  us  in  the  case  of  an  al)soliite  sale,  to  con- 
clude the  defendant  from  afterwards  disputing 
the  correspondence  of  the  wheat  delivered  with 
the  sample.     Stephenson  v.  Jhiniiey,  2  C.  P.  19G. 

A.  makes  an  agreement  with  B.  to  work  a 
mill  on  shares — A.  who  owned  the  mill,  to  have 
two- thirds  .and  B.,  who  worked  it,  one-third  of 
the  toll.  After  some  years  B.  is  taken  danger- 
ously ill,  and  about  an  hour  before  his  death 
sends  for  A.  and  tells  him  (having  first  recpiested 
those  about  him  to  leave  the  room)  that  there 
are  about  300  bushels  of  toll  wheat  in  the  mill 
undivided,  100  of  which  under  the  agreement 
>  juld  be  his,  B. 's;  that  as  he,  B.,  owed  him, 
A. ,  for  money  lent,  ho  Ijegged  he  would  accept 
this  100  bushels,  and  also  a  promissory  note 
which  he  sent  for  and  handed  liiin.  Witnesses 
who  overheard  part  of  the  conversaticjn  swore 
to  the  100  bushels  and  the  note  being  given 
by  B.,  not  as  a  gift,  but,  as  they  heard  B. 
say,  in  payment  of  a  debt  : — Held,  in  trover  by 
B.  's  administratrix  to  recover  from  A.  the  wheat 
and  note,  that  upon  these  facts  the  question  of 
delivery  as  upon  a  donatio  mortis  causil  did  not 
arisd,  the  transaction  being  nothing  more  than 
an  ordinary  sale,  for  a  valuable  consideration  ; 
and  tliat  if  it  had,  the  wheat  being  already  in  A.  's 
own  mill,  no  further  delivery  could  be  reipiired. 
Held,  also,  that  the  agreement  being  personal 
between  A.  and  B. ,  and  U.,  the  intestate,  having 
no  term  in  the  mill,  his  administratrix  had  no 
right  of  possession  and  could  not  support  the 
action,    lialph  v.  Link,  5  Q.  B.  145. 


Plaintiff  and  defendant  made  the  following 
agreement:  "I,  S.,  (the  defendant)  give  §20  to 
M.  (the  plaintiff)  for  the  colt  which  I  have  in 
possession,  but  1  promise  to  give  back  the  colt  I  193. 


to  M.  if  he  will  pay  the  same  sum,  with  Iir* 
cent,  interest,  on  or  before  the   Ist.Mav  Itai' ' 
If  not  paid,  the  colt  will  be  the  property  of  « 
then  he  can  do  with  it  as  he  likes,  or  kecj) 
himself.'"    '" "" 


it  for 


The  plaintiff  paid  defendant  .*|f  ] 
failed  to  pay  the  bulance,  anil  in  StptoinC 
1807,  defendant  sold  the  colt  ;  wlu'reiiiion  th 
plaintiff  brought  trover  :-Hehl,  that  tlii;  tranY 
action  was  in  effect  a  sale  with  a  right  of  « 
purchase,  not  a  mortgage  ;  and  that  tlie  iilainSj 
not  having  paid  the  money  by  tlie  day,  hi»  ri.-ht 
was  ^one.  The  defendant,  therefore,  m-m  l,tli 
not  liable  in  trover  ;  and  the  plaintitV  was  alluw  i 
to  recover  the  §15  paid  by  him,  as  niimev  li!} 
and  received.     Moore  v.  Sihhald,  '_'!)  Q,  ]{.  41J- 

The  plaintiff,  a]farmer,  on  leaving  wheat  with 
defendants,  who  were  millers,  tof.k  the  f(ill„wi|,!| 


receipt  signed  by  them 
in  store  2!)G  bush.  5  lbs, 


Received  fniiu  W  i 
^  f    1         •      .     ,^'"-  -' '^'■'-••''l«flh,l,oat;i 

tire  accepted  ;  price  to  be  set  on  or  l)ei'ore 
August  next. "  It  was  proved  tiiat  tlie  w.ir 
"accepted"  was  intended  for  "  excepted  ;"  ty 
the  wheat  was  placed  in  a  separate  l)iii,  anil  ke* 
apart  from  defendants'  wheat ;  and  that  notliiiiJ 
further  occurred  between  the  parties  until  thi 
28th  of  August,  when  it,  with  the  mill,  was, J 
stroyed  by  fire  :— Held,  that  the  agreement,; 
not  by  itself  import  a  sale  :  that  there  was  imtli 
ing  in  the  evidence,  set  out  in  the  rupnrt,! 
shew  that  a  sale  was  intended  ;  and  that  thi 
plaintiff,  therefore,  could  not  recover.  /.„, 
Andrews  et  al.,  28  C.  P.  40. 


See  Whe.lan  v. 
Chy.  74,  p.  3344. 


Conch — Couch 


Wkl, 


W/l,  J 


II.  Statute  of  Fk.uds. 

1.    What  within  the  Stutiite. 

Quivre,   is  the  sale  by  a  sheriff  (if  a  crnpi 
wheat  ready  for  thej  harvest  tlu;  sale  ef  ,1  nief 
chattel,  not  requiring  a  writing  under  tliH 
section  of  the'  Statute.     J/a  i/i/oii  v.  Vi'mrinit 
3  0.  S.  583. 

A.  by  artifice  obtained!  an  order  from 
rected  to  his  agent,  to  deliver  wheat  to  A.. 
order  A.  presented,  not  to  the  agent,  liut| 
defendant,  a  wharfinger,  in  whose  wareliinise 
had  wheat.  Defendant  thercujion  gave  him 
certifici'te  or  bon  for  the  wlieat,  deliveralilej 
demand.  Defendant  shortly  after  leanml 
the  order  had  been  obtained,  and  1).  l)iiii« 
satisfied  with  him  for  having  given  suilia 
tificate,  <lefendant  notified  A.  tliat  he  wmM 
deliver  the  wheat  to  him  ;  whereniuui  A.,  it 
alleged.,  transferred  his  right  to  the  w  lieiit  to 
plaintiffs,  though  there  was  no  endorsLinenl 
transfer  of  defendant's  certificate  to  plaiiil 
The  wheat  was  subsequently  dentamleil  uf 
fendant,  who  refused  to  deliver  it,  Imt  it  il 
appear  that  the  person  who  demanded  it  siici 
any  authority  from  the  plaintitt's,  or  that 
dant  ever  knew  of  the  plaintiffs  having 
interest  whatever  in  the  wheat.  I'l.iii 
having  brought  trover  : — Held,  that  the  all( 
sale  to  them  was  void  under  the  statute 
that  defendant  was  not  estopped  hy  his 
ficate  from  denying  plaintiffs'  title,  i^i 
that  A.  had  no  power  to  sell  the  wheat  to  1 
tiffs,  he  not  having  an  undisiintod  control 
it  himself.      Davis  et  al.  v.  Browne,  0 
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Trespass  against  the  slieriff  for  seizing  under 

f.  fa    The  goods  in  question,  an  engine  and 

itniier  lift*l  been  in  a  saw-mill,  which  was  burnt 

Ij     '  jjiul  remained  there,  set  in  brick,   and 

|yj  to  tiuil)ers  let  into  the  ground.     The 

I Zriff  offered  them  for  sale  while  in  this  state. 

If,  j(,jfe  wore  no  buyers .     On  the  return  day  of 

|1  writ  the  execution  debtor  sold  them  verbally 

the  i)laiiititf»,  who  detached  them  from  the 

Inill  and  removed  them  to  another  place,  where 

IL  sl'criff  followed  and  sold  under  a  ven.  ex.  : — 

IHelil  that  the  first  attempt  at  sale  was  clearly 

K  J]  as  the  goods  were  then  fixed  to  the  free- 

yj  and  could  not  be  taken  as  chattels.  Quiere, 

»hethtT  the  verbal  sale  was  ettectual,  or  whether 

L  Statute  of  Frauds  would   apply.     Semble, 

Ihat  it  would  not ;  but  that  the  sale  would  in 

i  t  amount  only  to  a  license  to  the  vendee  to 

utcr  on  the   land  and  detach  the  goods  ;  and 

tore,  whether  on  being  so  severed  the  fi.   fa. 

Lhl  not  attach  upon  them.      Wdlton  H 

p.<,13Q.  H.  CIO.     Sce.S'.C.  14  Q.  E 

\  contract  for  the  sale  of  goods  to  the  plain- 
i at  a  certain  price,  payable  in  Toron*--^  Mas 
(„lt  by  dufeiulant    at  Chicago,    thn.  Uis 

ifiit  there,  the  goods  to  be   shipped  ..j  the 
[nml  Trunk  railway  from   Toronto.     No  sold 
lie  was  sji'iiod  by  the  broker  until  after  action 
mght  for°the  lum-delivery  ;  but  it  was  proved 
iat  the  ITtli  section  of  the  Statute  of  Frauds 
kj  not  in  force  in   Illinois  : — Held,  that   the 
Intnut,  heing  valid  where  it  was  made,  could 
keiiiorceil  here,  though  not  in  writing.     Green 
L.s.b:ms.  '20  Q.  B.  (il8. 
loiicff.,  during  her  lifetime,  verbally  ordered 
Im  tlie  iilaintitJ's  a  tombstone,  to  be  put  up  by 
Li  at  the  giMve  of  her  late  husband.     It  was 
Jill  l)i;fore  and  completed  by  them  after  her 
6th,  and  they  sued  her  a<lministrator  for  the 
'Held,  tliat  the  plaintiffs'  claim  was  for 
tsale  of  a  chattel,  not  one  for  work  and  la- 
tr;  and  there  being  no  contract  within  the 
tote,  the  plaintiU's  could  not  recover.     Lee  v. 
,  1  B.  k  S.   272,  followed.     WulJ'enden  et 
Iv.  iri/soH,  3S  Q.  B.  442. 
ky  an  agrecinent  between  the   parties,    the 
intiU'  agreed  to  purchase  a  certain  hay  press 
idefendiuit  for  ^oOO,  if  it  should  be  capable 
ssing  into  bales  ten  tons  of  hay  per  day, 
Jchthe  defendant  warranted   it  to  be  capable 
poiiig;  and  on  the  faith  of  such  warranty  the 
fctiH  received  it,  and  incurred  heavy  expenses 
tying  freight  and  making  a  trial  of  it,  when 
(lived  to  1)0  insuliicient ;  and  defendant  then, 
1  of  allowing  plaintiflf  to  return  it,  urged 
ber  trials  and  delay,  which  lasted  for  some 
when  the  plaintiff  returned  it  : — Held, 
\tm\  if  there  was  no  absolute  sale,  but  the 
tine  waa  only  sent  on  trial,  with  the  war- 
the  plaintiff  was  entitleil  to  maintain 
ten  for  the  breach  of  the  warranty,  and 
(cover  such  damages  as  legitimately  flowed 
Jthe  lireaeh,  as  to  which  ^250,  the  amount 
lin  this  case,  was  held  not  to  be  exces- 
Hehl,  also,  that  the  warranty  need  not 
p  writing,  for  the  machine  having  been  sent 
plaintiff,  and  received    and   tested  for 
I,  the  Statute  of  Frauds  could  not  apply. 
Hiw/  V.  Ikmie,  28  C.  P.  202  ;   affirmed  in 

MreasheiilFhad  sold  an  unexpired  term 
rtaiu  trade  fixtures  under  an  execution  at 


common  law,  but  before  any  deed  wa«  executed 
by  him  a  settlement  was  effected  by  the  debtor 
with  the  execution  creditor,  who  thereupon  de- 
sired the  sheriff  to  refrain  from  completing  the 
sale,  an'd  the  sheriff  accordingly  refused  to  con- 
vey the  property  to  the  purchaser,  who  there- 
upon filed  a  bill  against  the  sheriff  for  specific 
performance  of  the  alleged  contract,  but  it  ap- 
peared that  no  memorandum  had  been  made  or 
signed  bj  the  sheriff : — Held,  that  the  contract 
must  be  in  writing  under  the  statute.  ]VUIia>ii 
V.  I^mith,  5  Chy.  203. 


2.  Xole  or  Memorandnm. 

(a)  Buuijht  and  Sold  Noten, 

Tn  an  action  upon  a  contract  for  the  sale  and 
purchase  of  wheat  Viy  bought  and  sold  notes,  it 
appeared  that  the  sohl  note  made  the  wheat 
deliverable  at  Montreal  afloat,  "  on  arrival  dur- 
ing the  first  half  of  August  next,"  vessel  to  be 
named  (meaning  by  the  seller)  ;  wliile  the  bought 
».ote  made  it  <ielivcrable  "during  first  halt  of 
August  next,  (it  seller's  option .-" — Hehl,  a  ma- 
terial variance,  which  avoided  the  contract. 
The  seller  having  named  one  vessel  :  Semble, 
that  he  could  not,  upon  the  facts  stated  in  this 
case,  alter  it  and  substitute  another,  though 
under  certain  circumstances  this  might  be  done. 
Butters  v.  GkiHn,  31  Q.  B.  379. 

See  BruHnkill  v.  Chunumero  et  al.,  5  Q.  B.  474, 
p.  33(i2. 


(b)  Other  Cases. 

A  contract  to  sell  wheat  and  deliver  it  at  the 
buyer's  mill,  within  a  reasonable  time,  the  seller 
to  receive  whatever  may  be  the  highest  market 
price  at  the  time  when  he  shall  demand  pay- 
ment, is  valid,  for  it  may  be  ascertained  at  any 
time  by  the  method  agreed  upon.  The  plain- 
tiff agreed  verbally  with  detendant  as  above 
stated,  and  on  delivery  received  a  receipt,  signed 
by  defendant's  miller,  as  follows  : — "  Received 
ill  store  from  J.  McB.  for  Mr.  do.  do.,  51  bushels 
fall  wheat,  at  £  s.  d.,"  &c.  :— Held,  that  the 
receipt  expressing  the  wheat  to  have  been  re- 
ceived "  in  store,  did  not  preclude  the  plaintiff 
from  proving  an  absolute  sale  on  the  terms  above 
set  forth.  Mc Bride  v.  Sitrertliorne,  11  Q.  B. 
54,5. 

In  trover  for  a  buggy  bought  by  M.  at  auction, 
an  application  to  set  asid(!  a  nonsuit  was  refused, 
the  note  or  memorandum  taken  at  the  time  of 
the  sale  having  been  lost,  and  there  being  no 
proof  of  its  contents,  and  the  proof  of  tender  of 
the  price  being  insufficient,  as  the  person  to 
whom  it  was  offered  did  not  appear  to  be  author- 
ized to  receive  the  same.  Byan  v.  Salt,  3  C. 
r.  83. 

Where  the  purchaser  at  a  sheriff 's  eale  merely 
signed  a  inemonndum  in  a  book,  acknowledging 
the  amount  of  his  bid  for  goods  sohl  by  defen- 
dant, and  no  memorandum  was  signed  by  tho 
sheriff,  it  was  held  insutiicient  to  entitle  the 
plaiiitifi  to  sue  the  sheriff"  for  refusing  to  com- 
plete the  sale.     Mimjaye  v.  Corbett,  14  C.  P.  557. 

The  position  of  a  defendant  resisting  a  claim, 
is  more  favourably  considered  than  that  of  a 
plaintiff  endeavouring  to  enforce  an  agreement. 
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the  toriiiH  of  \vliii:li  may  not  linvo  been  ilofincd 
BO  iiH  to  clearly  »atiHfy  tlin  riMitiireiiiciits  of  tlio 
atatuto.     Luwiviiw  v.  Krriinjtoii,  21  Uhy.  2(51. 


3.  Arnptduro  timl  Kcceipt, 

Whero  A.  purcliaHctl  plato  of  H.  worth  .C70, 
and  (leairoil  him  to  liavo  Iuh  orost  iiiij^raved  on  it, 
and  afti-rwards  to  forward  it  to  lim  runidi)ncu, 
Imt  paid  notiiing,  and  I?.,  having  olioytid  Iuh 
ordorH,  HUiid  him  for  tlio  |)rico  :  Meld,  that  A. 'h 
dirt'i'tions  as  to  thu  (engraving  of  tho  crest  and 
forwarding  to  Ids  resiilunoo,  constituted  a  sutli- 
ciont  accci)tanco  and  <lelivery.  fVdlkrr  v.  /iuiil- 
ton,  3  O.  S.  2,Vi. 

Qnu-re,  if  the  sale  hy  a  aheriir  of  a  croj>  of 
wheat  ready  for  harvest,  he  not  the  sale  ot  an 
interest  in  lands-  still,  to  satisfy  the  statnte, 
should  there  not  Ito  proof  of  tlie  ilelivery  of  the 
wheat,  or  payment  of  the  price.  Ilitijihm  v. 
Cmir/ord,  3  O.  S.  583. 

Where  in  an  action  forgoods  .sold  and  delivered 
tho  plaintiir  shewetl  a  contract  between  defen- 
dant and  hiniHclf  for  tiie  sale  and  purchase  of  "21 
sticks  of  tind>er  at  f'2  10a.  j)er  thousand  feet, 
and  it  was  proved  that  tho  tindier  had  been  de- 
livered at  the  place  ajjpointed  by  defendant, 
when  the  agents  of  the  i)laintitr  and  defendant 
i!i8i)ected  the  whole  .and  measured  eight  of  the 
sticks,  the  value  of  which  was  jiaid  into  court, 
and  defendant  repudiated  the  rest,  not  l)eing  of 
merchantable  (piality  :  -  llehl,  tliat  there  was  no 
acceptance  of  the  residue,  by  which  the  plaintilV 
could  recover  as  foi'  goods  sold,  nor  any  binding 
agreement  within  the  statute.  Urorcr  v.  t'lim- 
iroii,  G  O.  S.  l!»t>. 

Ani)lTerl)ya  ])urchaser  at  an  auction  to  sell 
to  another  pei'son  the  goods  puri'hased  by  him, 
does  not  constit\ite  an  act;i?iitance  of  them,  to 
take  the  case  out  of  the  statute.  Chirksiiii  cf  ul. 
V.  Xohli',  '2(1  n.  3(il. 

Action  for  the  price  of  a  carriage   which  tho 

Idaintitl'  had  agreed  to  make  for  defcn<lant  : — 
lehl,  that  upon  the  eviilence  set  out  in  the  case, 
there  was  clearly  no  sullicient  acceptance  within 
the  Statute  of  1'' rands,  and  the  13  &  14  Vict.  c. 
61.      )IV;/-/v.  Drakr,  \i)  Q.  H.  252. 

Defendants,  wholesale  merchants,  in  l)eccnd)er 
verbally  ordered  certain  clotli  goods  from  the 
plaintill',  a  manufacturer,  by  sample,  at  a  sti{iu- 
lateil  price  per  yard,  to  be  delivered  by  the  1st 
of  April  next.  Three  cases  were  received  at 
difi'erent  times,  before  the  lOth  of  .March,  and 
oil  that  day  they  wrote  to  plaintiff  that  they 
would  not  keep  thcni  except  at  a  less  price,  be- 
cause he  had  tlisrugarded  an  alleged  condition 
of  the  bargain,  not  to  sell  to  retau  merchants. 
The  plaintiff  in  reply  denieil  this  con/lition,  and 
refuaeil  to  lower  the  price,  and  on  the  l'2th  de- 
fendftv*'  'sriii!  wrote,  that  tho  goods  were  in 
th(  I  ..'  MI  bjeet  to  the  plaintiff's  order.  On 
■  I. .  v-ng  received  the  livst  case,  defen- 
:  ;^  d'clining  to  take  it  in  stock,  "  for 
1  >i>T  a.?  well  as  those  already  luen- 
:■■^^l  uatiiu*  *hat  the  goods  were  stored 
;iiid'.!f  s  r>-si,      Defendants  sold  part  of 


tl 

Oi'..    ' 

tiout 
atth 


!■! 


the  first  two  I'asos,  w  iiethcr  before  or  after  tho 
26th  of  March  v.  as  not  clear,  and  soon  after,  as 
they  alleged,  discovered  defects  in  quality,  and 
did  not  open  the  other  eases  till  the  cud  of  Octo- 


ber, about  ten  days  before  the  trial.  'I'l,,, ,,), 
joctions  as  to  selling  to  retail  de;ilcis,  jukI  ;,,,  >, 
tiuality,  having  been  left  to  the  jury,  ihuy  fin„„( 
for  the  i>laintilT:!!eld,  that  then!  wiw  a,,  .,,,. 
ceptanee  and  receipt  of  the  goods  liy  ililfudiints 
within  the  statute.  llohiiiMuu  v.  '(iuriliiu  it nl' 
23  Q.  n.  143. 

I'laintiff  sold  to  defendant  a  M"""tity  of  w,kJ 
cut  and  lying  on  his  prennses,  snpinw,!  tdL  | 
about   KK)  cords,  agreeing    to    reniuvu   it   frnin 
his  (tho   jilaintiff's)  lanil  to  the  bank  of  iu.inal 
ailjacent  thereto,  and  there  delivcn-  it  finm  time  I 
to  time  for  defendant.     Forty-one  c(i)(ls  wcrt'iol 
delivered,  and  taken  away  by   (Icfi'iKlaiit,  nndl 
subsc(iuently   twenty-five  corrls  moi,.  wti',.  ij,,.! 
livered.      After   this   the    price   of    wikmI   ruse  I 
whereupon  iilaintiH'  forbadt;  <lefcnilant  iiiiKninif 
the  twenty-five  cords,  which,  hoW(vii(lif(iiil,,„y 
did.     The  ])laintilt'  having  liroiiLiht  ri|ikviii  :-l 
Held,  that  the  jury  having  found  tliculKivcfiictjJ 
it  was  not  necessary  for  dcfeiul.int  tn  iiii'.iKurJ 
the  wood  HO  delivered  in  oi-dcr  to  aciiiiiic  pr 
perty  therein  ;    that   the    mere   dilivci'v  "f  tlij 
twenty-tivo  cords  l)y  jilaintid',  iu  |iait  iii'iturifl 
ance  of  his  contract,  jtassed  the  pidpcity  tluicil 
to  defendant,  whi(!li  could  not  lie  ilivcstcMIri 
any  subseiiuent  act  of  the  pl.iiutilV  ;  ainl  smh  .Ij 
livery  of  the  41  an<l  25  cords   in  |);iit  iHTiiirni 
ance  of  the  contract,  took  it  ontnl  tlK^iituu 
J/cAV/7  v.  Kclr/in;  15  (!.  1'.  470. 

The  purchaser  of  a  steam  ongiiic  at  asliorilf 
sale,  after  tho  sale,  wrote   to  the  iii|iut\ 
speaking  of  the  engine  as  bcin;;  on  his  lntwliij 
lielonged  to  him,  and  having  licni  liiij  in  turl 
by  T.,  the  agent  who  iiad  puriliaseil  at  tliisj 
and  saying  that  he  iiad    heard   the  shiiiH'sljl 
had  not  been  paid,  anil  tiiat  lie,  the  shuiill, 
tended  to  sell  again  :  -  Held,  not  cviilciuv  ntj 
delivery  to  satisfy  the  statute,  wWwU  tlic  ntJ 
evidence  tended  strongly    to  disindvc.    Hm^ 
V.  Klmore,  18  (A  1'.  274. 

There  maybe  an  aci'ctitance  of  '^imU,  so  a 
take  tho  case  out  of  the  statute,  .•ind  let  in  | 
of  tlie   parol   bargain,    Icavin;,'  the   paitiis 
able  to  object  that  the  goods  de  nut  iiiisHirl 
contract.     McM(i»t<r  v.  (•'onlmi,  "JOC  I'.  lil.j 

Tho  plaintiff,  wlio  lived  in  New  York,  agJ 
atOrillia,  in  this  I'roviuee,  thniiii;h  liis,ij,'iii|j 
sell  to  defendants  tliere  certain  udmls,  t"  lii 
warded  fnuu  New  N'ork  by  express.    Tliis^ij 
had  on  the  same  day  sold  yniiils  tn  \V,  T.,| 
other  pcrst>n  in  Orillia,  and  it  was  agriuil  lut/ 
W.  T.,  the  .agent,  and  the  defemhuits,  tliatl 
defendants'  goods  also  should  lie  ihnrte'l  tiJ 
T.     T'ho  goods  for   defendants  and  tor  Wl 
were  sent,  .as  agreed  upon,  to  \V.  T.  iniiiiij 
and  invoices  were  sent  to  W.  T.  and  tliiM 
dants  of  their  respective  purchases.    W.  Tj 
notified  of  the  arrival  of  tiie  goods  in  Torj 
and  about  tho   middle   of  .luly  sentdnwa 
invoices  to  pass  them  through  tlio  oustima 
they  were  passed  and  duties  [>M  ujion  U'| 
invoice  only,  and  the  customs  doiKirtiiioi 
lieving  that  there  was  an  atteni[it  at  fiaiul, 
the  goods  and  sold   them  in  :<eiit(.'nil)ur^ 
feited.     Neither  defendants  nor  \\'.  T.  liail/ 
any  special  cn(puriea  after  receiving  the  ini 
and  they  never  informed  tho  plaiiitilf  j 
facts  : — Held,  that  this  was  a  dealingwij 
goods  by  defendants  through  \\.  T.,  tori 
they  wore  responsible,  whicli  w.os  oviiii'iKl 
iissuniptiou  of  ownership,  and  of  a  tecc'i| 


jKCfjitanco  Huffici 
jtintilefendnnts  tli 
J  frr  giNids  sold, 
y.  B.  iOO. 


4.    , 

I'liiintiff  agreed 
IJKhiirds  (if  wooil 
lip'vil  Ul  cut  this  > 
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icceiitanco  HiifRoiont  within  tlitt  Htatuto  ;  aiitl 
ji,(,|i.fcnilnnts  tlioruforu  wore  liivlile  in  an  ai^tion 
(i,,  mioils  aolil.  'J'tiwvr  v.  Tiulhojii-  i-t  itl.,  [M 
Q.  B.  •-'00. 


4.   Part  Pitiime.nt. 

riaiiitiff  agreed  witli  defendant  to  sell  him 
liOOiiircU  of  wood  at  3s.   !)d.  a  oord.     M.  had 

Yi'il  til  (lit  thin  wood  for  plaintitl' at  "Jh.  (!d.  u 
i^,f,l  .111,1  (li'tiiiidant  wuH  to  i)ay  .M.  tlie 'Ju.  (!d. 
luid'tlii!  iiliiiiiti"  1h.  Hd.  UH  owner  of  the  treeH  :  - 
J  yil  tliiit  .1  iJiiynient  (in  neoonnt  hy  d('fen(hiiit 
Li  M.  ti"il<  tin:  iigre(!in('nt  sued  u|ioii  out  of  the 
liUtuU',  liciii;;  a  payment  on  thi^  contract  aw  nmeli 
luii  iii.uIl'  III  tiie  iila'iitill'.  liniili/  v.  J/dini/ii/, 
.|(^.  a;MO. 

At  .111  mi(;tion,  defiindant  |mreha8(!d  goods  on 
Icoiiiliti"!!  lit'  fnrnishing  indorsiMl  noti^-^  for  tlui 
Imouiit,  with  tiie  oiition  of  a  diHcolint  of  U:u  per 
laiit.  tor  I'.'ixli.  and  on  defanlt  the  uooiIh  were  to 
Itokni-siild  at  the  risk  of  tlie  pnroliaser.  After 
|tlie.H,ile  iK'fciiihint  paid  C15(in  aeeount,  lint  per- 
Ifoniicil  11"  (itlicr  part  of  the  conditions,  and  tiie 
Itbiiitili  rtj-wild  th(!  goods  at  a  loss  :  Ihdd,  tliat 
Ike  part  ti.iyincnt  took  tiie  ease  out  of  tiie  stat- 
hte,  mill  tliat  it  did  'lot  deprive  tlie  plaintilldf 
theri"lit  til  le-sell  and  make  defendant  respon- 
'     '  "■' ■" *"' ""    "   77. 


flnnr  at  Oswego,  lint  defendant  refused  to  ac- 
eejit,  and  he  was  oMiged  to  resell  at  a  Iohh. 
Defendant  pleaded  that  the  plaintiff  gave  ono 
week's  notice  of  delivery  to  him  at  ()sw<!go  on 
the  1st  of  dune;  that  he  was  ready  and  willing 
to  aeeejit  and  pay  there  on  that  <lay,  and  for  a 
reasonalile  time  thereafter,  hut  that  the  plaintiff 
had  not  the  Hour  then,  nor  within  a  reasonahlo 
time  thereafter.  It  appeared  that  the  plaintiiF 
had  given  notice  of  delivery  on  the  1st  of  .tune, 
hut  afterwards,  on  tiie  31st  of  May,  linding  that 
the  1st  would  fall  upon  a  Sunday,  he  notified 
defendant  not  to  attend  tlieii,  hut  on  the  lltli 
instead  ;  and  that  h(!  had  attended  lioth  on  tho 
■Jiid  and  lltli,  and  wiw  ready  to  deliver,  Imt  de- 
fi^ndant  was  not  there  to  aeeiipt  :  — Held,  that 
the  plaintiir  was  (entitled  to  recover,  and  that 
tile  measure  of  damages  was  tlie  diil'erence  he- 
tween  the  eontr.'iet  i»rice  and  what  he  was  after- 

i'ego,  not ' 
tlu!  price  at  Toronto.     Jiniiinkill  v.  Ma 


wards  ohliged  to  sell  for  at  ( )swego,  not  what  was 

"'iiii;  15  y. 
B.  '213. 


bic  iiir  tlie  loss.     J''iiniU'<  v.  SdircvK,  3  (,>. 
|i«c/V.;/7"''  \'-  %/'""/.  1!>  ('■  !'•  -IK!,  p. 
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A(n'll)NS     I'OU     NoN-liKI.IVKKV     AND     KoN- 
AlCKI'TANL'K. 

1.  l)it)iiittii'K  Iti'vofcriiblc. 

I  .\',H.(if(V7(/((H(r.]  —  In   an   action    against   the 

feuikr,  uiiiiii  a  contr.act  to  accept  a  deed  of  a 

Bsil,  .11111  til  give  a  mortgage  upon  it  for  tho 

hase  UKiiiey,  tlio  declaration,  which  sliowed 

IdelivcTy  of  the  vessel  hy  tlie  ]ilaiiitiir  to  tlie 

Hcwliiiit  under  the  contract,  alleged  as  a  lireach, 

lenfus.il  (if  the  defendaiit  to  accept  such  deed  ; 

lavcrreil  that  hy  means  ttiereof  the  vessel  and 

lipria'  li.iil  liecn  l(i.st  to  the  plaintill'.     Tlio  jnry 

iw  tlie  iiliiiiitiir  a  verdict  for  tlie  whole  value 

the  vuast;!,  and  the  court  refused  to  disturh 

verdict.    PliiUijm  v.  Merritt,  '2  (J.  V.  fiUi. 

iDeclaratinii.  That  ^ilaintilF  agreed  with  defen- 
V  t(i  (lolivcr  to  him  on  or  liefore  tho  1st  of 
^  it,  nt,  &c.,  f)(M)  cords  of  wood  at  148.  per 
Itl,  to  lie  paid  for  monthly,  according  to  tlie 
intity  delivered.  It  then  averred  delivery  of 
feonls  licfdi'e  the  Ist  of  August  ;  and  that  al- 
nglimiire  than  one  month  had  elapsed  after  tho 
eeiuent,  and  although  plaiutitl'  was  ready  and 
liiig  t(i  deliver  the  residue,  yet  defendant 
old  nut  pay  for  the  (piantity  delivered,  nor 

tllie  remainder  ;  lleld,  that  tho  nie.asiire 
iagt'9  was  the  value  of  tho  (juautity  of 
delivered  at  tho  contract  price,  and  also 
diti'eruiiee  of  profit  on  the  residue  of  the 
IWtweeii  the  current  selling  price  and  the 
let  price.     Moore  v.  Loi/au,  5  C.  P.  294. 

Wemlant  agreed  to  purchase  from  plaintiff 
'OKirrela  of  Hour,  to  be  delivered  at  a  good 
jton  Like  Ontario,  in  all  Juno  next,  by  giv- 
Ithe  buyer  one  week's  notice  at  Toronto,  at 
pi  per  barrel,  p.ayable  ou  delivery.  Plain- 
Imed  for  non-acceptance,  averring  that  he 
Inaly  and  willing,  and  offered  to  deliver  tho 


yiDi-i/rlirrrji.] — Action  on  a  contract  to  make 
and  deliver  two  pair  of  hurr  iiiill-stones.  Hreach, 
their  iusulliciency  and  had  (piality.  The  jury, 
in  addition  to  the  cost  of  new  stones,  allowed 
certain  sums  expended  in  attempting  to  repair 
tiie  broken  stones,  for  dressing  them,  and  for 
injury  caused  by  their  breaking  to  tlie  machinery 
of  the  mill  ;  damages,  being  s|)eci!illy  claimed 
ill  the  de(daratioii  on  tlu^se  accounts  :-  Hehl, 
that  the  verdict  was  sustainable  as  to  the  last 
two  items,  but  not  as  to  the  iirst.  Voltan  v. 
aoo'l,  1 1  Q..  Ji.  153. 

I'laintiff  having  contracted  with  S.  k  Co.,  to 
!  furnish  r.ailway  ties,  of  which  defendants  had 
I  notice,  defendants  agreed  to  furnish  iilaiutiff 
I  with  a  certain  (piantity  of  ties  at  lid.  per  tie. 
I  In  an  action  for  breach  of  such  sub-contract  : — 
I  Held,  that  the  measure  of  damages  was  the 
i  difference  in  value  upon  ouch  tie  between  what 
i  plaintiff  was  to  jiay  defendants  and  to  receive 
I  from  H.  &  Co.  W'alroit.s  v.  Jinks  ,t  <il.,  5  C.  P. 
I  307. 

Action  on  a  contract  to  deliver  cordwood,  re- 

(|uired  for  the  |iurpose  of  burning  brick.     The 

1  phiintiff  proposed  to  prove  that,  during  tlie  de- 

i  lay  occasioned  by  defendant's  neglect  todidiver, 

I  the  price   of  bricks  fell   considerably,    .and   he 

I  cL-vimed   to   recover   for  this  loss  : — Held,  that 

such  evidence   was   rightly  rejected  ;  and  that 

the  measure  of  d.aniages  was  only  the  difference 

between  tho  price  speoified  in  the  contract  and 

that  actually  paid  for  tlu;  wood  procured  by  the 

plaintiff  clsowliore,  together  witli  coniponsation 

or  his  trouble.  Ftehan  v.  Ilalliimn,  13  Q.  B.  440. 


I 

Under  a  general  allegation  in  the  declaration, 
that  the  plaintiff  had  incurred  expense  in  repla- 
cing, altering,  and  repairing  certain  lock  castings, 
which  tho  defendant  did  not  make  or  finish  in 
the  manner  contracted  for  : — Held,  that  plain- 
tiff could  properly  claim  cert.ain  travelling  ex- 
penses to  which  he  had  been  put  in  connection 
I  therewith.  Lnlor  v.  Burrows ct  it!.,  18  C.  P.  .121. 

!  The  contract  price  for  the  castings  in  qiies- 
j  tion,  to  be  jiaitt  to  the  defendant,  was  ^2 ; 
I  whilst  the  jury  gave  the  pl.aintilf  $397. 50c. 
damages,  which  were  proved  to  be  the  exjionses 
to  which  he  had  been  put  by  reason  of  defen- 
dants' failure  to  carry  out  the  contract : — Held, 
not  excessive.     lb. 
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2.  Other  Caaea. 


Non-nrcejifniice.] — Defendant  agreed  to  buy 
flour  from  plaintiff,  deliverable  at  a  good  port 
on  Lake  Ontario,  in  May,  1850,  and  to  be  Muar- 
nnteed  inspection  uxtra  in  Boston  or  New\<)rk, 
at  ^!)  per  barrel,  free  on  board.  It  appealed  that 
on  the  27tli  of  May,  the  plaintiff  told  the  broker 
at  Toronto,  through  whom  the  contract  was 
made,  and  who  was  interesteil  in  half  of  the 
flour,  tiiat  he  M-as  ready  to  deliver  it  at  Hamil- 
ton, and  gave  him  an  order  on  M.  &  Co.,  of 
Haniilttm,  to  deliver  the  Hour  to  him  on  receipt 
of  the  purchase  money,  which  the  broker  said 
would  not  be  satisfactory  to  defendant.  Next 
day  jdaintifl"  oti'ered  defendant  the  receipt  of  the 
Great  Western  railway  for  the  Hour,  witli  a  de- 
livery ortler  endfirsed  in  defendant's  favour, 
which  defen<lant  refused,  saying  that  he  must 
first  see  a  sample.  After  due  notice  to  defeu- 
.dant  the  Hour  was  sold  l)y  auction  at  a  price 
much  lower  than  he  ha<l  agieed  to  give,  and 
plaintifl'  sued  for  the  difference  in  an  action  for 
not  accepting  : — Held,  that  he  was  entitled  to 
recover,     Oeunje  v.  Gktim,  14  Q.  B.  514. 

Plaintiff  on  the  7tii  of  March,  1804,  agreed  to 
sell  to  the  defendant  all  the  lumber  which  the 
new  saw-logs  at  plaintiff's  mill  would  produce, 
to  be  cut  in  the  manner  speciHed,  and  (Iclivered 
during  the  year  at  the  railway  station,  at  a 
naiueil  price  per  thousand  feet,  defendant  to 
accept  the  same,  and  pay  as  delivered.  About 
the  21st  of  June  defendant  inspected  and 
measured  21,072  feet  at  the  mill.  On  the  29th 
he  went  with  the  plaintiff'  to  the  station,  and 
the  plaintiff' told  him  there  was  then  75,000  feet 
there.  On  the  21st  of  July  this  was  accidentally 
burned.  By  the  17th  of  August  an  additional 
quantity  had  been  delivered,  making ,  in  all 
11!),(KK)  feet,  of  which  defendant  was  notified 
by  the 20th.  The  plaintiff'  ha\ing  sued  defen- 
dant on  special  counts  for  not  accepting,  and  for 
goods  sold  and  delivered,  the  jury  were  told  that 
an  acceptance  might  be  proved  either  expressly 
or  by  permitting  a  reasonable  time  to  elapse 
without  objection  after  notice  of  delivery  ;  and 
they  found  for  the  value  of  the  whole  ([uantity 
on  the  last  count  : — Held,  that  the  verdict  was 
.  right :  that  the  plaintiff"  could  sue  on  the  com- 
mon count,  though  all  the  lumber  contracted  for 
had  not  been  manufactured,  for  defendant  was 
bound  to  pay  "as  delivered,"  i.  e.,  after  he  had 
received  proper  notice  of  deliveiy  and  had  not 
objected  ;  that  the  seller  had  done  all  that  was 
requisite,  either  on  his  own  behalf  or  the  buyer's, 
by  sawing,  measuring,  delivering,  and  giving 
notice ,  and  was  therefore  entitled  to  recover. 
Cox  V.  Jones,  24  Q.  B.  81. 

Non-deUverij.] — In  assumpsit  for  noii  delivery 
of  a  quantity  of  hams,  which  were  to  be  delivere  I 
at  the  opening  of  the  navigation  in  the  spring, 
defendant  pleaded  that  he  was  ready  and  willing 
to  deliver  the  hams  at  such  opening,  but  the 
plaintiff  refused  to  accept  or  pay  for  them  ;  on 
which  issue  was  joined.  There  was  no  proof  of 
any  oflfer  or  readiness  to  accept  them  at  the 
opening  of  navigation,  although  some  evidence 
was  given  of  readiness  at  a  subsequent  period  :— 
xleld,  that  the  jury  properly  found  for  defend- 
ant.    Hancock  v.  Gibson,  3  Q.  B.  41. 

Upon  an  agreement  to  deliver  wheat  for  the 
plaintiff  at  A.  s  mill,  the  plaintiff  averred  iu  his 


declaration  "that  he  was  always  willing  to, 
cept  the  wheat  at  the  place  aforesaid,  nnil  J 
have  paid  defendant  for  the  same  at  the  rate i ' 
that  behalf  aforesaid,  whereof  the  defe,.;!,  :'ty 
notice  :  "—Held,  on  motion  to  arrest  .jmlumeDt 
declaration  good.     Held,  also,  that  plaintiff  ne;,!  i 
not  prove,  under  this  agreement,  a  re(,uest  nn 
his  part  to  defendant  to  deliver,  or  tliat  lie  vfj.  i 
at  the  mill  to  accept  a  delivery.    Wriuht  y  |c„j  I 
«Q.  B.  140.  '  '■ 

Though  a  demand  may  be  necessary  where  A 

is  suing  B.  for  not  delivering  g Is,  j;c. ;  ^"J 

where  B.  is  suini;  A.  and  A.  is  settiiij;  (,i'f 'u 
breach  against  B.  s  claim,  it  docs  imt  fnl'lnw  that 
the  same  demand  iiuiat  then  be  provi'il,   7/u„,;;i 
V.  /foiw,  7  Q.  B.  484.  ' 

Debt  on   bond,    conditioned   tliat  (lofeml^uJ 
shouhl  "  jiay  to  the  plaintiff'  f4.S  !")«.  in  ImiliijjJ 
stone,  at  15s.  per  cord,  to  lie  delivered  for  tliati 
sum  in  the  town  of  Hamilton,  at  siuli  times ainir 
in  such  places  as  should  be  re(iuire(l  \,y  the  iilaijl 
tiff  :  twenty  cords  to  be  <lelivereil  by  the  iM 
of  September  then  next,  and  the  leniaiiider  M 
one   year,"     Defendant  pleaded  that  fmin  \Q 
making  of  the  bond  until  the  expiiation  df  m 
year,  he  had  always  been  ready  and  willin- 
deliver  the  said  stone  at  such  times  and  iihJ 
as  should  be  retpiired  by  the  plaintill',  kt  ■  y^ 
that  the  plaintiff  did  not,  within  one  vear'frej 
the  date  of  the  bond,  require  him  to  deliver  tlJ 
said  stone  or  any  part  thereof  ;—ilehl,  innij 
murrer,  a  good  defence.     iSfiiison  v.  UriDwiiii 
10  Q.  B.  210.  ' 

Defendant  agreed  as  follows  :—  "Within  tlirt 
years,  and  when  desired  ))y  bin),  1  liniiiiisej 
pay  M.  C.  N.,"  (the  plaintiff)  "or  bearer,  tj 
currency,  in  kucIi  stone  and  ninible-\vork:isl 
may  want,    at  cash   price,    delivered  at  pi 
Dover,  value  received,  with  interest "  i-HtlJ 
that  the  plaintiff' must  prove  iiotiee  to  delVinlai 
of  the  kind  of  stone  or  marble  woik  re(jiiiied.  ji 
when  it  was  to  be  delivered,  and  that  until  sui 
request  there    couhl   be  no    default.     {)[wl 
whether  a  plea,   that  after  the  making  i.f  ( 
agreement,  and  within  three  years  from  thod 
thereof,  the  defendant  was,  and  still  is  reailvs 
willing  to  perform  the  agreement,  would  rai 
material  issue.     Senible,  that  the  defendant,  I 
a  proper  demand,   would  have  been  houiKlJ 
carry  out  the  agreement,  even  after  tlie  th( 
years.     A^'ickersoii  v.  Gardner,  12  (.).  B. 

Declaration,  that  the  plaintiff  had  enntracl 
with  one  11.  to  deliver  to  him  200  lirkinsnfl; 
ter,   of  which  defendant  had  iiotiee  ;  .iiul  I 
defendant  promised  to  use  due  diligence  iiii 
deavourin^  to  procure    the    same ;   l)ut  tl 
although  defemfant   procured  seven  tirkiuil 
the  plaintiff,  yet  he  did  not  use  due  diligeiioT 
procuring  the  rest,   but  made  default,  wlieJ 
the  plaintiff  was  unable  to  keep  the  conli 
with  II.,  and  lost  gi-eat  profit  which  he  «j 
othei'wise  have  made.     Defelulaiit  [ilcaded! 
That  the  plaintiff  did  not  contract  with  K.j 
had   defendant  notice   thereof,  as  allegwlJ 
That  he  offered  to  deliver  to  plaiutiti  tliel 
seven  firldua  so  procured  for  him  as  allege(l, 
the  plaintiff  refused  to  accept  the  same  ;-B 
on  demurrer,  that  neither  plea  offered  an| 
fence.     BoberUon  v.  Hoyes,  15  Q.  B.  "M 

In  contracts  for  the  sale  and  delivery  otl 
at  a  future  day,  and  in  like  cases,  time  is  s^ 
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I  On  motion  for  a  new 
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iDilaiit  might  not  have 
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hill  ilclivered  was  a  ni 
jeiiad  not  fulfilled  his 
111,  the  jury  having  fo 
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i  ( the  essence  of  the  contract. 


Culeman  v. 


A.  agrs«< 


I  to  aoU   ami   deliver  "  F. 


O.   B." 
Of  this 


1  OflO liarrels  of  Hour  l)y  a  day  named 
miMitity  ^<^^  '"^'^  '"'^^'f  'lelivered,  bi 
miiiiiiW  1,000  were  not  in  tlie  possession  of  the 


~uiv  cniitr.'vcting,  to  be  delivered,  until  after  the 
L' aiMioiiitoil.     Some  days  afterwarila  the  ven- 
Idorseiit  to  the  broker  who  had  negotiated  tiie 
Inlethe  ordfi'  of  another  person  for  the  re(iuired 
iQiiautity,  which,  after  taking  some  days  to  cor- 
Iwjni'nii  witii    tlieir    vendees,    the    purchasers 
li/o '  to  accept,  and  paid  the  price  agreed  upon 
Itotlie  broker,  who  remitted  the  money  to  the 
Ininli)r,  and  ^  vessel   was   without  delay   de- 
liixitclieil  by  the  purchasers  to  receive  the  flour 
lonlKtud.    Before  reaching  the  port  where  the 
lour  was  to  be  shipped,  a  tiro  had  taken  place 
utile  WiU'cliouse  and  destroyed  the  Hour  stored 
Iheniiii.    Ill  the  absence  of  any  evidence  shew- 
in;;  a  sotting  apart  of  the  1,000  barrels,  or  any 
Iftditiiice  by  the  purchasers  thereof,  the  court, 
iianat'liiin  i'or  non-delivery,  while  expressing  a 
klariipiiii'in  that  under  sucli  circumstances  the 
I  must  fall  upon  the  vendors,  dismissed  an 
wpeal  from  the  decision   of  the   court  below 
[anting  a  new  trial  on  the  application  of  the 
pilura,  such  new  trial  having  been   ordered 
jxiu  the  view  taken  of  the  evidence.     They  re- 
((rvi'il  for  future  consideration  tlie  costs  of  the 
biieal,  thus  leaving  the  new  trial  ti      roceed  on 
Lttrmson  which  it  was  ordered.     10.;  S,  C, 
[C.  P.  393. 

I  On  motion  for  a  new  trial,  in  an  action  for  non- 
Jdiveiyof  oats  sold  :— Held,  that  although  <lj- 

ndant  might  not  have  contracted  to  deliver  '.lie 
i  quality  of  oats,  yet  th.it,  inasmuch  as  the 

Biniltlivurod  was  a  mixture  of  oats  and  wheat, 

ekil  not  fultillcd  his  contract  to  deliver  oats  ; 

111,  the  jury  having  found  for  defendant,  a  new 
1  was  ['ranted,  but  only  on  payment  of  costs, 

^tlieaniount  of  damages  to  which  plaintiff  ap- 

ueil  entitled  was  only  about  §100.      Twohy  v. 

Iwlroii;/,  15  C.  P.  273. 

|Declaration,  that  the  defendant  agreed  to  sell 
il  deliver  to  the  plaintiff  within  one  week  cer- 
1  wheat,  and  the  plaintiff  adv.inced  $000  on 
tciiiit,  yet  defendant  failed  to  deliver.  I'lea, 
Lt before  breach  it  was  .agreed  that  the  plain- 
iliouhl  waive  the  delivery  within  one  week, 
Jthe  plaintiff  did  then  waive  the  same,  .and 
lendeii  the  time  for  delivery  : — Held,  plea 
k  for  no  subsequent  delivery  was  .alleged,  nor 
■t  the  extended  time  had  not  elapsed.  Molmn 
\huhtrn,  25  Q.  B.  457. 

(ilaintiff  having  negotiated  with  defen- 

ttfor  the  purchase  of  a  pair  of  horses  and 

mess  from  defend.ant  for  $400,  paid  Sl.'>4  in 

'i,  anil  after  some  correspondence  as  to  the 

esnilmaile  of  paving  the  balance,  defendant 

B the  property,  whereupon  the  plaintiff  sued, 

'  iiig  ou  a  special  count  for  not  delivering 

I  horses  sold  to  him,    and  on  the   common 

bits,  A  verdict  on  the  common  counts  for 

pmiiaiil  was  sustained,  on  the  ground  that 

ithc  evidence,  set  out  in  the  case,  it  was  not 

IT  that  any  agreement  was  ever  arrived  at  as 

file  terms  and  time  of  payment.     Quaere,  as 

fke ilaintiff 's  rights,  if  there  had  been  a  con- 

8cmble,  jjer  Wilson,  J.,  that  on  tender 

nof  the  price  after  the  couversion  by  re- 


sale, the  Mcfendant  on  non-delivery  of  the  goods 
would  bo  liable  in  trover,  such  non-delivery 
being  a  refusal  which  would  vest  the  right  of 
action  by  relation  ;  but  that,  at  all  events,  the 
plaintiff  could  in  some  form  of  acti<in  recover, 
though  perhaps  not  the  full  amount  paid  by 
him.     JIi'jffnKin  v.  Herry,  [i'i  Q.  B.  518. 

Action  for  non-delivery  of  timber  :  See  Hnijea 
V.  Ki'Mt,  25  C.  r.  101  J  Rmlv.  Hubertxon,  25  C. 
P.  508. 


V.  Contract  of  Sale. 

1.  Price  and  Payment. 

By  .an  auctioneer's  conditions  of  sale  pnr- 
chasers  exceeding  tllO  were  to  have  "six  months 
credit,  giving  approved  indorsed  notes  :  " — Held, 
Bobinsdii,  (.'.  .J.,  diss.,  that  a  purcliaser  of  over 
£;}0  was  a  purchaser  unconditionally  on  credit, 
and  could  not  be  treated  as  a  purchaser  for  cash 
upon  his  refus.al  to  furnish  the  note  ;  and,  as  he 
could  not  conseijnontly  be  sued  for  goods  sidd 
and  delivered  until  after  tiie  expiration  of  the 
credit,  that  to  a  special  action  by  tlie  auctioneer 
against  the  purchaser  /icf'un'  tin-  rndil  had  ex- 
piri'il,  for  not  giving  the  indorsed  note  when 
requested,  a  plea  of  set-off  would  be  inadmissiide. 
Wakefivld  v.  Ounic,  5  Q.  B.  159.  See  Mai/ralh 
V.  Tinning,  (i  O.  S.  484. 

Held,  upon  an  agreement  by  H.  to  pay  to  T. 
or  bearer,  pine  aaw-logs,  &c.,  "for  value  re- 
ceived," &c.,  that  the  logs  must  be  considered 
as  paid  for,  and  tliat  If.  could  not  recover 
from  T.  the  value  of  the  logs  in  an  action  of 
debt  ujion  the  common  counts  for  goods  sold 
and  delivered.     Jlifcnian    v.    Tlionipnoii,    (i  Q. 

B.  207. 

Where  by  an  .agreement  the  plaintiff  is  to 
deliver  not  personally  to  the  defendants,  but  on 
cert.ain  parts  of  a  road,  a  certain  ipiantity  of 
timber  to  build  certain  bridges,  he  must  notify 
defendants  of  the  deliverj'  before  he  can  sue  for 
the  price.  Wataon  v.  Oorn-n  et  at.,  (i  Q.  B. 
542. 

The  declar.ation — after  statingan agreement  for 
the  s.ale  and  purchase  of  from  1,000  to  1,.500  bush- 
els of  petis,  to  be  delivered  by  defend.ant  .at,  &c., 
on  or  before  the  I5th  of  November  next  ensuing 
the  agreement,  and  that  plaintiff  should  pay  for 
s.aid  peas  on  the  12th  of  November,  at  the  B.ank  of 
Upper  Canada  in  Kingston, — averred  that  plain- 
tiff on  the  12th  of  November  went  to  the  bank 
during  banking  hours,  ajid  was  then  ready  and 
willing  to  pay  defendant  the  price  of  1,500 
bushels,  but  that  neither  defendant  nor  any  per- 
son on  his  beh.alf  was  there  at  tiny  time  during 
the  day  to  receive  said  moneys  : — Held,  suffi- 
cient on  demurrer,  for  that  plaintiff  was  not 
bound  to  p.ay  the  money  into  the  bank  or  to 
attend  after  bankitig  hours.     Piatt  v.  McFaul,  4 

C.  P.  293. 

Where  the  plaintiff  by  writing  agreed  to  fur- 
nish timber,  to  be  paid  for  .at  a  certain  rate  per 
foot,  lineal  measure  :— Held,  that  he  was  en- 
titled to  recover  such  price  per  lineal  foot  accord- 
ing to  the  length  of  each  stick,  not  according  to 
the  length  of  a  bridge  constructed  of  the  timber, 
and  for  which  it  was  obtivineiL  Brown  v.  Zim- 
merman et  al.f  15  Q.  B.  563. 
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The  declaration  charged  that  defendaiita  sold 
aii'l  plaiutitTii  bought  14,000  bushels  of  barley  at 
a  certain  price,  to  bo  delivered  to  i)laintiif,  when 
called  for,  on  board  a  certain  vessel,  to  bo  paid 
for  on  getting  areooipt  :  that  plaintiff  then  i)aid 
defendants  $200  on  account,  and  called  for  do- 
livery,— assigning,  as  a  breach,  the  non-delivery. 
The  oviilenee  of  the  contract  consisted  of  a 
writing  purpfirting  to  be  a  receipt,  dated  29th 
Septuinl)er,  18()8,  signed  by  defendants,  for  ^200, 
which  was  therein  stated  to  have  been  paid  "as 
part  margin  "  on  a  cargo  of  barley  sold  by  defen- 
dants to  plaintiff,  to  be  delivered  when  called 
for,  and  to  be  paid  for  on  getting  the  receijjt  of 
the  captain   of  the   vessel ;   and   also  another 
writing  signed  by  both  parties  at  the  same  time, 
but  before  the  receipt  was  signed,  and  of  the 
same  date,  and  being  a  memorandum  of  the  sale 
of  the  barley  in  question,  from  which  it  appeared 
that  the  barley  was  to  be  delivered  on  the  fol- 
lowing Tliursday,  that  the  "margin"  to  bo  paid 
was  81,000,  and  that  the  residue  (!J800)  was  to 
Lo  paid  by  plaintiff  on  the  same  day  that  the 
$200  was  paid  : — Held,  tliat  the  two  writings 
must  be  read  as  incorporated   the  one  M'ith  the 
other,  and  that  the  true  contract  was  to  be  de- 
duceii  from  reading  both  together  :  that  the  jury 
should   have   been    so  directed  ;    and  tliat  the 
plaintiff  having  failed  to  pay  the  $800,  balance 
of  margin,  on  the  day  named,  could  not  recover 
under  the  above  count.     Held,  also,  that  there 
was  no  substantial  variance,  for  that  reading  the 
two  together,  the  words,  "  to  be  delivered  when 
called  for,"  as  contained  in  the  second  writing, 
might  well  mean  within  tiie  time  that  had  just 
been  fixed  by  the  first.     Per  fxwynne,  J.,  the 
allegation  of  the  payment  of  the  §200  brought 
the  case  within  the  exceptions  of  the  17th  sec- 
tion of  the  Statute  of  Frauds.     Quajre,  as  to 
the  right   of  the  plaintiff  to  recover  back  the 
$200  paid.    PhipiH'H  v.  lii/latid  et  al.,  19  G.  P. 
416. 

In  December,  187i>,  H.  purchased  a  quantity 
of  scraj)  iron  for  defendants  from  the  plaintiff, 
the  assignee  of  J.  H.  Manufacturing  Co.  ;  and  on 
the  10th,  plaintiff  telegraphed  defendants  to  ask 
if  they  would  be  responsible  for  H.  their  agent, 
to  which  they  replied,  that  they  dealt  (lirect 
with  H.,  but  would  hold  the  money  for  plaintiff 
if  H.  so  '•eciuested  them.  The  iron  was  then 
shipped  to  defendants,  in  H.'s  name,  though 
directed  by  plaintiff  to  l)e  shipped  in  his,  and 
was  received  by  defendants.  On  the  IGth  of 
December,  H.  <lrew  on  defendants,  to  plaintiff's 
order,  for  the  amount  of  the  iron,  which  defen- 
dants refused  to  accept ;  but  afterwards  they 
telegraphed  to  the  plaintiff  that  when  the  draft 
was  presented  tlio  iron  had  not  been  received, 
but  that  tliey  had  since  received  it ;  that  H. 
was  with  them ;  and  to  telegrapli  amount  of 
draft,  and  they  would  keep  it  out  of  money  due, 
and  to  send  back  tlie  draft.  The  draft  was  sent 
back,  and  on  27th  December  presented  to  de- 
fendants, who  again  refused  to  accept  it,  on  the 
ground  that  the  iron  was  not  up  to  sample.  An 
order  of  the  same  date  from  H.  to  the  defen- 
dants, to  pay  the  plaintiff',  was  proved,  and  a 
countermand  tliereof  on  the  30th.  The  defen- 
dants subsequently  settled  with  H.,  and  refused 
to  pay  the  plaintiff.  It  appeared  that  previous 
to  the  commencement  of  this  suit,  a  creditors' 
assignee  had  been  appointed'  to  the  estate  of 
the  J,   H.  Manufacturing  Co  : — Held,  that  the 


plaintiff  was  entitled  to  recover  from  (lofenilAnji 
the  price  of  the  iron,  for  that  then;  liml  l„.t.|,„  I 
appropriation  of  such  amount  for  tliu  ijlaintiJI 
by  the  act  of  all  parties,  wliich  cnuM  iiutljefj 
voked.      Wilcox  v.  Pillow  et  ul.,  28  (.'.  p.  kd 

By  the  tenns  of  a  written  agrcciii,.nt  on  th,| 
sale  of  goods  by  the  plaintiff  to  tliu  lUfftndani  I 
the  price  was  to  be  a.scertainud  by  thrw  in  I 
different  valuators,  one  to  be  aiPimiiitoil  liv  thjl 
plaintiff,  one  by  defendant,  and  a  tliinl  l.V  (uj 
two  so  chosen  ;  and  in  a  case  of  Iircidi  nf  thai 
argreemcnt,  the  sum  of  .^200  was  to  lie  rcdiver-f 
able  as  liquidated  dimagos.     Tlie  viiluatdrs  ai).| 
pointed  by  the  j)arties  were  nf)t  iiiilitl'crcut  mj 
lieing  defendant's  son,  the  other  tlri'  iilaiiltiff'? 
brotner-in-law,  but  they  were  atTi'jitiMl  ),v  thJ 
parties  as  unobjectionalde,  and  a  valuiitinu  wm 
made.     The  vendor  sued  tlio  piircli,i.sfr  to  n4 
cover  the  .^200,  for  V)reach  of  thu  allotment  iJ 
not  appointing  an  indifferent  valuator  ;-Htl(U 
that  having  accepted  the  valuator  so  .iipiiointfi 
as  unol)jectionabIe,  he  could  not  recover    IM 
v.  Mutlashed ,  28  C.  P.  259. 

The  defendant  on  the  31  st  August,  1874  1 
writing  under   seal  agreed  to  purcliasc  (orta 
chattels  from  the  plaintiff  <at  the  prictiit'.s|,i);j 
payable  .*i3.50   down,  ijilOO  on  tlie  tirst  dayj 
October,  November  and  l)eceinl)ur,  and  s,V,lo 
the  first  day  of  January  following,  and  s'l 
the  tirst  day  of  each  and  every  month  tiioriaitel 
until  the  full  sum  of  Sl,078,  withdut  iiilue/ 
was  paid,  and  in   case  of  default  all  payineiii 
ma<le  thereunder  to  be  forfeited  to  the  vuiiiloij 
and  time  was  declared  to  be  of  the  esseiioeofta 
contract.     The  defendant  took  possfssidiioftj 
property  and  ])aid  punctually  all  tlie  iiistalmeDl 
falling  due  up  to  and  inclusive  of  the  Istf 
April,  IS?**.      The  instalment  due  on  (SatiirJaj 
the  1st  of  May  was  through  oversight  imt  | 
or  tendered,  but  was  teiulered  on  the  3nl,  wlii 
the  plaintiff  refused  to  accept :— ITehl,  that  n 
dor  the  terms  of  the  agreement  the  idaiiitiffk 
a  right,  though  a  piece  of  very  iiard  dtMliiigd 
his  part,  to  insist  upon  the  def.iiilt  in  iiaynia 
of  the  §9,  as  a  forfeiture  of  tlie  l)aivaiii,aiiil| 
the  money  paid  ;  and  tliat,  notwitlistaiuHiij; 
defendant  swore,  and  there  was  some  e\iileij 
to  corroborate  the  statement,  that  tlie  real  l 
gain  was  a  sale  of  the  chattels  fur  .^700,aii| 
renting  of  the  premises  (a  bowling  alley)  iinrhi 
they  were  placed  at  §9  a  month  duringtheiifri 
the  vendor  was  entitled  to  hold  the  same  uiiJ 
a  lease  from  the   owner  of  the  fee.     HVk/iuI 
Couch— Couch  V.  Wkclan,  2(5  Chy.  74. 

As  to  manner  of  payment,  see  "Payjiem.I 

3.    }Yhen  Proi>erli/  Pum'f!  to  Buijtr. 

(a)  On  Construction  of  Contract. 

In  an  actioi.  to  try  the  right  to  curtain  bria 
it  appeared  that  thoy  had  been  luado  by  f 
D.   for  the    plaintiff's,    who  were  tii  find  I 
wood  to  burn  the  kilns,  and  deduct  it  froml 
price,  and  had  supplied  wood  to  the  eiten^ 
several  hundred  pounds.     The  bricks  lim' 
been  delivered,  and    defendant  claiiiieti  < 
under  an  assignment  from  I).  :— Held,  thJ 
was  properly  left  to  the  jury  to  say,  Mhetha 
the  agreement  between  the  plaintiffs  and  DJ 
bricks  were  to  become  the  plaintiffs'  jiroperl 
soon  as  they  were  made  ;  luid  that,  nnderj 
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■.TiJence  given,  they  were  justified  in  fin.ling 
thjttlwy  *cre.  Burnett  et  al,  v.  McUean,  lb 
»i.  B.  4t)<>- 

Petenilant  sold  the  pkintiff  an  ox  at  258.  per 

.  ,n(l  received  20a.  aa  earnent.  Some  days 
fcrtlio  ox  was  weighed  at  15  cwt,  and  the 
tintiff  offered  ?4(i  as  tlie  hahinee  of  purehase 
Snev,  contending  that  ))y  the  original  agreo- 
ttnt  one-third  was  to  ho  taken  otl'  for  otfal. 
Wemlaiit  denied  this  and  refused  to  deliver  the 

r  awl  the  plftintift" thereupon  brought  replevin. 
[te  evidence  as  to  the  bargain  was  contradic- 
hn;-HeM,  that  the  jury  shouhl  have  been 
till  that  if  the  agreement  was  as  stated  by  the 
Ciintiff  he  was  entitled  to  auocoud  ;  but  that  if 
lit  was  not  clear,  and  defendant  refused  under 

.  liiiiii  tide  belief  that  there  wt.  to  ))e  no  de- 
Jiftiiin  than  they  should  find  in  his  favour. 
hurley.  Lee,  18  Q.  B.  CO!). 

I  One  C.  sold  timber  to  idaintifT,  and  received 
I  (in  account,  but  it  was  to  be  culled  and 
isureJ  to  comjilete  the  purehase,  and  the 
utilf  ilid  not  ^lo  this,  nor  pay  the  balance  ; 
J  (.'.therefore  sold  to  defendant  : — Held,  that 
(property  never  passed  to  the  plaintiff  so  as  to 
kentC.  from  selling  again.  Palon  v.  Carrie, 
JQ.  B.  388. 

luii  iui  interpleader  to  try  the  title  to  two 
(omotives,  it  appeared  from  the  finding  of  the 
ythat  in  Septendjcr,  18.'')8,  wlien  they  were 
Jftiuished,  the  plaintiffs  verbally  agreed  with 

the  manufacturer,  to  buy  them  from  him  for 
1,000,  payable  as  he  might  re(iuire  it,  for 
jeb  they  were  to  be  finished  by  him  ;  and  on 
fiSnlof  January,  1850,  by  deed  reciting  this 

ingement,  G.  conveyed  them  to  the  plaintiffs. 
Ilendaut  claimed  under  an  execution  issued 

'  the  agreement,  and  when  that  was  made 

e  was  an  execution  in  the  slierilf  's  hands,  at 
liaitof athird  party,  which  w(is  subsecpiontly 

l;-Hcl(l,  1.  That  by  the  verbal  agreement 

Iproperty  passed  ;  2.  That  the  execution  in 

)  iheriff 's  hands  clearly  could  not  affect  the 

Ts' claim  as  against  the  defendant.     Bur- 

\aal.v.  Bfllhouse,  20  Q..  B.  (50. 

be  P.  in  January,  18(iO,  agreed  to  build  for 
iGraml  Trunk  railway  100  cars  of  a  specified 
era,  to  be  delivered  in  four  months  and  a 
Ifrom  that  time  on  their  track  at  Toronto, 
\  of  charge  ;  the  company  to  pay  $825  for 
I  car,  payments  to  be  made  monthly  on  the 
i»te  made  by  a  person  appointed  by  the 
»ny  on  materials  furnished  and  work  done  ; 
^yments  to  be  made  to  the  satisfaction  of  the 
kof  Upper  Canada,  who  are  to  act  as  re- 
All  but  16  cars  were  delivered,  and 
e  16  the  inspector  of  the  company  had  ap- 
i  of,  and  they  were  sent  to  the  Suspension 
(to wait  for  the  springs,  which  the  com- 
inK  to  furnish  : — Held,  that  by  the  agree- 
l  the  cars  vested  in  the  company  before 
Bank  of  Upper  Canada  v,  K'dlaly,  21 

(plaintiff,  being  administratrix  of  her  hus- 
\  W  a  public  sale  of  his  effects,  on  the  1  Ith 
aber,  at  which  defendant,  her  son-in-law, 
pt  among  other  things  two  mares,  it  being 
itood  before  the  sale  that  he  should  pur- 
Igodds  equal  in  value  to  the  share  of  the 
Irtich  his  wife  would  be  (uititled  to.  He 
|i«y  the  mares  next  day,  without  having 


made  any  settlement,  or  any  express  asse.it  on 
the  plaintiff's  part.  His  puruhases  amounted  to 
8164,  and  his  wife's  share  of  the  estate  was 
found  to  be  only  ^100.  The  plaintiff,  through 
her  agent,  wrote  to  defendant  <lemanding  pay- 
ment of  the  balance,  ?54,  and  not  having  re- 
ceived it,  replevied  one  of  the  mart's,  whicli  at 
the  sale  was  sohl  for  §51.50.  Tiie  learned  judge, 
before  whtmi  the  case  was  tried  without  a  jury, 
found  for  the  plaintiff,  on  the  ground  that  de- 
fendant had  no  right  to  take  away  the  Hiaro 
until  i)aid  for.  On  motion  for  a  new  trial — 
Hehl,  there  being  evidence  to  sustain  this  view, 
that  the  verdict  should  not  be  disturbed.  Sem- 
ble,  however,  the  jdaintifF  having  dcniaiuled 
payment  of  the  b.alancc'',  thus  recognizing  the 
sale,  that  it  would  have  been  more  satisfactory 
to  have  found  a  sale  and  delivery,  and  to  have 
held  defendant  indebted  for  the  balance.  Smith 
V.  Hamilton,  21)  Q.  B.  494. 

M.  &  Co.,  of  fiuelph,  bought  a  ear-load  of 
whe.at  on  commission  for  C.  They  paiil  for  it 
themselves,  and  shipped  it  by  defoiKlaiita'  rail- 
way, taking  the  railway  receipt  in  their  own 
name  as  oonsignees.  The  car  w;is  addressed  to 
the  care  of  C.  at  Waterdowii,  M.  &  Co.  being 
aware  that  it  was  intended  to  be  ground  there  for 
C,  and  the  receipt  was  endorsed  by  them  to 
the  order  of  the  Canadian  Hank  of  Commerce. 
Through  this  bank  they  drew  upon  C.  at  fifteen 
days'  KiL;ht  for  the  price,  with  tlieir  commission 
and  bulk  charges,  and  discounted  the  tlraft  with 
the  rci.'eipt  attached  as  collateral  security.  At 
VVatei'ilown  the  wheat  was  delivered  by  ilefon- 
dants,  upon  C.'s  order,  to  his  brother,  who  had 
a  mill  there.  It  was  mixed  by  him  with  other 
wheat  and  ground,  and  fifty-five  barrels  of  flour, 
the  equivalent  for  it,  w;i8  delivered  by  biin  to 
the  defendants  for  C.  C.  became  insolvent  be- 
fore the  draft  matured,  .ind  M.  &  Co.  took  it  up 
and  got  the  railway  receipt  re-indorsed  to  them. 
C.'s  assignee  having  sued  the  defendants  in  tro- 
ver and  detinue  for  the  flour,  they,  in  privity 
with  M.  &  Co.,  denied  the  plaintiff's  right  to  it, 
and  set  up  the  title  of  M.  K  Co.  The  case  hav- 
ing been  tried  without  a  jury  : — Held  AVilson, 
J.,  diss.,  that,  as  between  M.  it  Co.  and  (.'.,  the 
insolvent,  the  property  in  the  wheat  did  not 
pass  to  C.  until  paid  for,  it  being  the  reasonable 
presumption  from  all  the  circumstances  that 
this  was  the  intention  of  the  parties  :  that  the 
conversion  of  the  wheat  into  Hour  made  no  dif- 
ference; for,  looking  at  the  usual  course  of  busi- 
ness in  such  matters,  this  flour,  though  not 
made  from  the  identical  wheat,  should  be 
regarded  as  the  produce  of  it.  Jifasun  v.  Oreai 
Western  R.  W,  Co.,  31  Q.  B.  7.S.       . 

The  plaintiffs,  makers  of  safes  at  Toronto,  sold 
a  safe  to  one  H.,  of  London,  on  a  written  order 
stipulating  that  he  was  to  give  his  notes  at  four 
and  six  months  for  the  price  ;  that  his  name  was 
a  be  painted  ou  the  front  of  the  safe,  and  that 
no  title  to  the  safe  was  to  pass  to  H.  until  full 
payment  of  the  price  agreed  upon.  The  plain- 
tiffs accordingly  had  H.'sname  painted  on  the 
safe,  and  delivered  it  to  him  in  August,  1876. 
In  November  of  the  same  year  defendants  pur- 
chased the  safe  from  H.  after  having  first 
searched  the  office  of  the  County  Court  Clerk 
for  incumbrances  against  it,  and  believing  it  to 
belong  to  H.  ;  whereupon  the  plaintiffs  brought 
trover: — Held,  Patterson,  J.,  diss.,  that  the 
plaintiffs  were  not  estopped  from  proving  their 
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ovt'iiurHliip  of  the  safe, 
1  Aj.i..  It.  345. 

On  till-  7tli  of  HrptemlKjr,  I87rt,  tho  plaintiff 
vcrlmlly  iiBruuil  witli  tho  ddfundnnt  to  Hell  to  him 
a  chI),  liorsL'H,  Ac,  f<ir  !?l,!N)0— JjiWH)  in  caHli,  anil 
tliu  lialancd  in  four  nottm  iit  tlirvc,  i>ix,  nine, 
anti  twelve  niontliH  ;  the  itefenilunt  iilaoto  give  a 
chattel  niortfjiigi!  on  tiie  iiropurty  bh  security  for 
till)  ]iiiyniL'nt  of  the  noteH,  nn<l  the  plauitifT 
unilertaking  not  to  ]mt  another  cah  on  the  route, 
&e.  For  the  !!i'.")(K)  the  defemlant  gnvo  hia  note, 
•which  Htatcd  that  it  was  given  in  part  payment 
of  the  property,  ami  was  to  ho  mid  before  the 

II th  in«t.     The  g U  were  not  <lelivere     to  the 

tlefendant,  lint  reinnini^d  with  the  plaintitl',  who 
continued  to  uho  them  hb  before.  Defendant 
stated  tliat  thi^re  never  wiLi  any  concluded  bar- 
gain between  them,  imt  that  the  agreement  was 
entered  into  and  tin;  note  given  merely  ecmdi- 
tionally  on  the  defendant  being  able  afterwards 
to  carry  it  out ;  but  in  a  written  notice  served 
by  defeiidinit  on  jilaintiH',  repudiating  the  con- 
tract, tliiw  ground  was  not  stated,  but  only  that 
the  contract  had  been  obtained  by  fraud,  &c. 
The  ])laintiH'  alHo  stated  that  the  intention  of  the 
jmrties  was  that  the  property  was  to  pass  to  de- 
fendant, but  to  renuiin  in  phiintifl's  possession 
until  the  terms  or  the  agreement  were  fullilled  : 
Held,  that  the  eil'ect  of  the  evidence,  more  fully 
set  out  in  the  case,  was,  that  the  i)roperty  was 
not  to  pass  until  the  agreement  was  fulfilled  ; 
that  the  plaintitl'  therefore  coulil  not  claim  the 
full  purchase  money,  nor  could  ho  recover  on  the 
note,  for  being  ])art  of  the  executory  contract,  as 
Ijctween  the  parties,  it  fell  with  the  contract. 
Held,  however,  (Jwynne,  J.,  doul)ting,  that  there 
was  a  concluded  bargain  between  the  parties, 
and  that  the  plaintitl'  was  therefore  entitled  to 
the  damages,  which  had  been  assessed  at  )}2ii0, 
for  its  breach.     OIpuhoii  v.  Ku(t)ip,  2()  C.  1'.  553. 

By  an  agreement  signed  by  defendant  he  ac- 
knowledged the  rcccijit  from  j)laintitrs  on  hire  at 
$(i  per  month  of  a  j)iaiio,  valued  at  §900,  which  he 
■was  to  pay  the  plaintiffs  if  it  were  destroyed  or 
not  returned  to  them  on  dtmaiid  in  good  order, 
&c.  It  was  agreed  that  defendant  might  pur- 
chase it  for  this  sum  by  two  payments  of  ^15G 
each  on  the  Ist  of  July  and  November  respec- 
tively, but  until  jiayment  of  the  whole  purchase 
tooney  it  was  to  remain  plaintiffs'  property  on 
hire  by  defendant,  and  on  default  in  the  punctual 
payment  of  any  instalment  of  such  purchase 
money,  or  of  the  monthly  rental,  plaintiffs  might 
resume  possession,  although  there  might  have 
been  a  jiart  payment  of  the  purchase  money  or  a 
note  or  notes  given  therefor,  the  agreement  for 
sale  being  conditional  and  punctual  payment 
lieing  essential  to  it  :  but  if  so  assumed  uy  plain- 
tiffs and  returned  in  good  order,  any  sum  re- 
ceived on  account  of  purchase  money  beyond  the 
amount  due  for  rent  anil  expenses  incurred  was 
to  be  repaid.  Defendant  g.ave  two  notes  for  $150 
each,  payable  at  the  dates  mentioned  in  the 
agreement,  and  shortly  after  the  maturity  of  the, 
first  note  paid  $50  on  account  of  it ;  and  subse- 
quently, on  being  pressed  by  the  plaintiffs,  he 
gave  them  a  mortgage  on  some  lands,  which  the 
plaintiffs  received  as  collateral  security  for  the 
amount  then  due,  reserving  their  rights  under 
the  agreement.  The  piano  remained  with  the 
defendant  for  over  two  years,  nothing  been  paid 
on  the  mortgage  or  any  further  sum  on  account 
of  the  notes  or  for  rent.    Defendant  swore  that 


ho  had  bought  the  piano  before  hu  ,|„,(,| ., 
agreement;  Held,  that  under  tin;  aKrcin i-i? 
the  property  in  the  piano  reinaiiml  In  tin;  nl  j 
tiffs  until  the  payment  of  the  aijioiint  lixcli/aj 
purchase  money  :  that  there  was  iintliini,  i,"  .i* 
evidence,  more  fully  si^t  out  in  the  law  tii«h 
any  contrary  intention  ;  and  tlmt  ilefiiuit  li«viy 
been  made  the  i)laintitl's  might  leiijevv  1/ 
et  III.  V.  Jo/uixun,  27  V.  V.  208.  ■*' 


■to    ti]( 


(b)   Appropniifiim—SfiHinifioit—  HV;;//i;/i,;    ,(^ 

Timhir.  ]-  Hy  an  agreement  under  hci]  I„.t„.„ 
jilaintiff  and   H,.   H.,  in  eonHiilenition  ,,f  sivn 
cents  per  foot,  agn^ed  to  delivi 
at  (ioderich  liarbour  14,000  eul) 
timber,  to  be  of  speeilied   dinieimioas,  and  intlJ 
ing  but  good   sound  roek   elm;  tlje  |il,iiiitii!  i 
draw  it  from  the  busii,  and  leave  itontlnlun 
of  the   river   Maitland,    aid   to  (lay  at  urbJ 
periods  named,  In  trover  for  siieli  tiiiiliir,  uJiT 
defendant  claimed  under  a  pureliase  finin  D  j 
Held,  that  the  agreement  clearly  did  m.t  iim,  J 
the  plaintitl'  from  shewing  that  tlie  tiiiili<rtn 
ilelivcred  belonged  to  him,  and  n<it  to  li.   Til 
fact  that  the  timber  was  marked  \\'\{\\  H.'smJ 
was  relied   ui)on   by  ilefemlaiit  to  slnw  tlialT 
was  not  the  plaintiH"s.     Held,  tliat  tliu  plaintl 
might  shew,  in  answer,  that  it  \\a*  imt  uiii„i 
mon  for  persons  in  charge  of  Imt  iiiit(i«iiiii^'tJ 
ber  thus  to  mark    it.      Little  v.  t'ntiii  -U ii  f 

Upon  an  agreement  bet^weeii  A,  ami  Ii.,  "tlJ 
certain  timber  should  be  marked  for  ii,  a.tiniiil 
and  should  be  delivereil  as  fast  as  iimik'toH 
ajjeiit,  and  should  be  to  all  intents  ami  iJiimJ 
his  property  —  to  be  held  in  security  fi.r  I 
advances;" — Hehl,  the  timber  having  Wnl 
made    for    15.,    aiul  marked  for  liiin,  jiait  ii(| 

delivered,  and  all  brought  out  of  the  w 

taken  poHwession  of  by  B,  ami  seld  tdC. 
had  actual  possession  for  many  weeks  iiitlitl 
knowledge  and  apparent  consent  of  .A-iM 
such  timber  could  not  afterwards  lie  stiziill 
the  sheriff  as  the  property  of  A.,  merely  lucaJ 
B,  had  not  sent  out  an  agent  to  rtnivt  r 
whole  of  it  in  the  woods,  Uiuiiiiiiijv.iiiim 
4  Q,  B,  3!)y, 

M,  agreed  to  manufacture  for  ami  sii|] 
defendants  certain  timber,  which  he  w,is  td 
with  defendants'  name  and  deliver  atontortj 
places  on  sturgeon  I,..kt ,  to  boom  itsecurdv.i 
complete  the  delivery  liy  i  day  iinnitil.   Itei 
dants  ■were  to  pay  tu'i  I'linls  of  the  wnti 
price  as  the  work  yiroroeded,  and  the  resti 
completion  of  the  e-ji' .,ract,     Xo  rough, 
or  cull  timber  wa'i  t'u  be  accepted,  ami  theli 
ber  was  to  be  measured  by  defendants  wlitnj 
livered,  or  from  time  to  time,  M.  to  liaf«f 
measured  by  a  culler  if  not  satistiuil  with'i 
dants'  measurement,  and  the  expenses  thert 
be  borne  equally,     'The  timber  was  maiieliyj 
from  his  own  trees;  marked  by  him  ivitli lia 
dants'  name  as  made,  and  hauled  to  the  lake] 
boomed  there  ;  but  it  had  not  been  measure 
accepted  by  defendants  nor  delivered  to  lit 
nor  dealt  ■with  by  them  as  their  own.   Thejl 
made  advances  from  time  to  time,  hut  there  ( 
a  disputed  balance  claimed  by  M.— M.,! 
these  circumstances,  put  the  men  he  hadj 
ployed  in  manufactunng  the  timberiiip" 
of  it,  as  security  for  their  wages. 
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1.  r  i,  ii„t  of  tlio  i)o«8o««iim  of  tlio  plniiitilT,  one 
Tty  men,  Mill  tlio  pliiiiititT  broii^lit  triiN]iiiHa  :  — 
tliiittht  proporty  in  tho  tiiiilier  liiul  not 
|t<itliu  (lut'oiiiliuitM,  unil  tlint  tliu  |>liiintitr 
unMis  fciulil  ruciivur.  Hiit,  Humltlo,  tliiit  in 
Buitv  ili(i;niliiiit«  WDiilil  liiivo  u  prim-  cliiiiii  mton 
P,  iin,  (xUiit  iif  their  ailvimcL'H.     Jtolirrtmn  v. 

L,'is;i,  ilcfenil.int  agruud  to  ilulivir  to  iilaiii- 
urj  Hitliiii  I'liiir  and  a  half  niontliB  from  tiatu, 
^iiMilw^ty  ti<'r<  on  tliu  MiiUanil  railway  track, 
rbkiliil''' '"'  l«'t^''"^"  there  and  I'eterliorough, 
J ,i^.,  til  Iw  stacked  conveniently  for  loading 
1  liwW'ttiiiii ;  anil  a  particular  deHcription  of 
,.^,  Diiecilit'd  an  the  only  kind  that  wouM  lie 
[tivnl.  Tin:  price  of  each  wa«  to  he  tighteen 
y.  .r,  per  L'lMit.  to  ho  paid  when  I, (MM)  or  over 
hrtiicliveri'il  and  cHtiniated  at  Voun^'M  I'oint, 
iIIk  litiiiiiiliui'  lliver  ;  2')  per  cent,  more  when 
»tK'jwuro  delivered  on  tho  railway,  and  the 
jjiiti!  witliin  four  weeks  of  the  full  completion 
ItluMiiiitriict,  liut  not  hefore  tho  exiiii'ation  of 
(tiii,e  limitiMl  ill  the  contract,  Tho  evidence 
Mi4tlii»t  (lulcndaut  got  out  5,280  ticH  in  all  ; 
it  till'  iilaiiitill's  paid  !Jf2-U)  to  dofomhint,  and 
KliHi  Odwu  lines  ;  and  that  they  received  and 
Ikaw.i.v  -,">li*  t'li'*'  ■'^  misunderstanding  arone 
[tiiwhirc  tile  remainder  of  tho  ties,  which  had 
Vnliriiiiglit  to  Lakeliold,  were  to  ho  culled  and 
,.fti,d,  tlie  plaiatitl'a  wishing  it  at  I'ort  Hoi)o 
ilfk'iiiliuit  at  Lakoliold,  and  defendant  re- 
Itiiftlliiw  tile  ties  to  be  shipped  from  Lake- 
jiiitill  i«iil  til''-  The  plaiutirt's  said  they  ac- 
Mil  thi'iii  at  Laketield,  subject  to  tho  culling, 
lihicli  ikfeiiilaut  was  to  take  a  part,  and  one 
l,»woretliat  lie  counted  and  selected  them  at 
..ug's  I'liiiit,  niid  reported  on  them  to  the 
fntilfi  bofiire  they  advanced  any  money,  but 
feinLiiit  uiiiieiired  not  to  have  been  awaro  of 
riaiiitill's  having  replevied  a  quantity  of 
ities:— Held,  that  ho  could  not  recover  :  that 
j  cmitract  itself  did  not  vest  tho  ties  in  tho 
■iitilf,fiirthuy  were  not  then  in  existence :  that 
jtontiiuiilatuil  an  inspection,  which  had  not 
U  [ilaoe  ;  and  there  was  no  other  appropria- 
lotili'livery  of  these  ties  with  an  intention 
Hiie  iilaiutitl's  should  take  them.  O'Ne'd  et 
IV.  J/c/(m«,yfr,  34  Q.  B.  23«. 

fhrProp^rlij.'] — Under  an  execution  deliver- 
1  him  on  the  Kith  of  Novemlier,  the  sheritt' 
Bilgdoilsfui  the  17th.  The  plaintiff,  another 
litor,  w.ia  then  at  the  debtor's  shop  receiving 
pery  of  some  crockery  which  the  debtor  was 
ag  him  iu  order  to  satisfy  his  claim.  The 
m\i  were  proved  to  have  been  set  apart  for 
blaintiif,  and  tu  have  been  marked  with  his 
I,  ami  one  of  the  articles  had  been  delivered 
iin  in  the  name  of  the  whole  Part  had  been 
pveil,  and  the  rest  was  detained  and  secured 
ihe  shcrifl'.  Plaintiff  having  replevied  : — 
',  that  under  a  plea  of  not  possessed,  defen- 
J  was  entitled  to  a  verdict.  C'alcutt  v.  Rut- 
ll3Q.B.i4(i, 

Itrausfcrred  to  one  S.  100  tons  of  coal,  as 

Ijty  for  an  endorsement.     He  had  then  a 

1  lot  of  coal  lying  on  a  wharf,  supposed  to 

a  that  quantity,  though  in  reality  only  78 

laiid  subject  to  a  claim  for  wharfage  equal 

T  value  of  ten  tons,  but  the  jury  found  tliat 

lansfor  was  not  oonfined  to  this  lot,  but  was 

1  tons,  B.  having  more  in  his  yard.     JNo 


other  coal,  however,  was  set  apart,  and  it  had 
not  been  aMcertained  how  much  w<mld  bo  re- 
quired to  make  up  the  dill'erenco,  when  It. 
aMsiuned  all  his  offectH,  including  the  coal  in  the 
yard,  to  tho  iilaintiff  for  the  beiiolit  of  croditors. 
Itofelldaiit  afterwards  removed  from  the  yard  42 
tons,  being  22  to  make  up  the  deticioiicy  in 
quantity,  10  for  wharfage,  and  10  becauso  the 
quality  of  that  in  the  yard  wan  inferior  to  that 
on  tho  wharf,  but  ho  aftcrvvanU  aliiiiidoiu'd  hit* 
claim  to  tho  last  10  tons  :  Miild,  that  the  plain- 
till'  was  entitled  to  recover,  for  the  Halo  to  ,S.  did 
not  iiass  the  property  in  any  of  the  coaU  in  the 
yard.     McDoiiU'iU  v.  Hlli>it<     


m 


•I'M. 


0  <l.  W. 

On  tho  i;Jth  .September,  l')(!(i,  S.  agreed  to 
deliver  on  account  of  K.  at  a  railway  station, 
when  wanted,  tl(M)  boxes  of  fjictory  cheese,  at  a 
certain  rate  per  iioiind,  and  to  kccii  the  M.inie 
insured  until  wanted.  The  wcii'lit  had  not  then 
been  ascertained  ;  in  fact  all  had  not  been  nianu- 
fac^ired.  Hubsoqiiontly  two  w.iiehou.-ie  rccoiitts, 
dated  respectively  21st  September  iuid  '.Ith  Oc- 
tober, wore  given  to  K.,  one  for  H.'Wt,  the  other 
for  2.S0  boxes,  signed  by  S.  and  specifying  the 
weight  of  the  cliecHo.  On  the  22nil  of  October, 
K.  mortgaged  to  plaintill's  400  boxes  of  cheese 
purchaaoilliy  him  from  .S.,  mi  or  about  the  UUh 
of  September,  and  then  in  tho  curing  houses  of 
,S. ,  to  secure  moneys  advanced  to  him  liy  plain- 
till's \\\nn\  tho  security  of  part  of  the  clieeso. 
This  inortgago  was  not  liled.  S.  became  in- 
solvent on  the  l!*th  October  following,  and  K. 
became  aware  of  it  on  the  following  ilivy.  Tho 
plaintiffs  replevied  .341  boxes  of  cheese  ;  C^u;ero, 
whether  tho  pro))erty  in  the  cheese  passed  to  K.. 
on  the  l;Uh  September  ;  but  if  it  did  not,  be- 
cause tho  weight  had  not  been  then  ascertained, 
that  objection  was  ronioved  on  tho  21st  .Septem- 
ber, as  tho  receipts  specilied  tho  weight.  Hut, 
Held,  thitt  tho  fact  that  the  cheese  was  not  to  be 
delivered  until  a  future  time,  when  K.  wanted 
it,  and  that  S.  was  to  keep  it  insured  in  the 
meantime,  did  not  prevent  the  property  pass- 
ing ;  for  it  is  the  intention  of  the  parties  wliich 
is  to  govern.  Jiiink  of  Jlonlrtal  v.  Mf  Whirti'r, 
17  C.  P.  50(5. 

Held,  that  the  facts  of  this  case  shewed  that 
no  American  currency  was  set  apart  for  plaintiff 
under  the  agreements  set  out,  so  as  to  pass  to  him 
tho  property  in  certain  known  treasury  notes  or 
"  greenoacks, "  and  give  defendivnt  a  lien  on  them 
for  the  amount  he  was  to  receive ;  and  that  there- 
fore trover  and  detinue  would  not  lie  for  tho 
"greenbacks";  and  that  the  plaintiff  could  not 
recover  back  the  depositof  .?400  in  "greenbacks," 
under  the  count  for  trover,  as  that  had  never 
been  demanded,  and  there  was  no  evidence  of 
actual  conversion  of  it.  WaMi  v.  lirmm.  18  C. 
P.  60. 

T.  sold  to  plaintiff  2,000  out  of  3,000  bushels 
of  wheat  owned  by  him  and  lying  in  two  bins  in 
the  warehouse  of  S.,  whose  receipts  he  held  for 
the  same,  and  which  he  endorsed  to  the  plain- 
tiff who  paid  him.  The  wheat  remained  in  the 
warehouse  for  some  time.  T.  &  S.  left  the 
country,  when  defendants  seized  and  converted 
the  whole  quantity  to  their  own  use.  The  plain- 
tiff sued  them  in  trover  and  detinue.  The  evi- 
dence of  T.,  so  far  from  shewing  that  he  repudi- 
ated the  sale,  fully  upheld  it,  and  proved  that  he 
had  told  S.  in  appropriate  all  the  wheat  in  one  of 
the  bins  to  plaintiff ;  and  S.  stated  that  he  would 
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not,  after  tlio  notice  of  tlto  sale  to  iddintill",  Imve 
(lilivfieil  liny  of  tlio  wheat  in  the  two  l)inH  to  any 
onii  lint  |iliiintill',  witliout  retaining  enon^li  to  Hat- 

isf^'  lilaiiitiU'H  'J.OOOhiihlielH  ; llolti,   »nttieient 

I'Vnlouco  of  an  a)i|iroiiriation  of  the  wheat  by  T. 
in  fiillilniitiit  of  Iiih  sale  to  phiiiitill'.  i'ojl'n/  il  ni. 
V.  T/i,-  (,hul,ir  HiiiikyM  ".  V.  110;  atlirniud  in 
uiijii'itl.  Siiraggt',  ('.  and  Strong,  V.  ('  .  iii.iH.,  ilO 
C.  1".  M.".. 

I'laintilV,  thronj^h  hin  agent,  bought  from  A.  A. 
To.  .leerlain  (|naiitit.y  of  wheat,  ataprieo  nanietl 
f.  o.  )>.,  whii'li  was  to  lie  loadeil  by  a  day  nauieii, 
or  as  soon  as  bags  and  oars  eouUt  bo  Inniished 
by  the  |ilnintiirfor  it.  I'taintilt' naid  parton  ac- 
count and  furnislicd  bags  to  tue  vendor,  wiio 
lillcd  thcai,  but  no  cars  were  sent  by  |ilaintili' to 
take  the  wheat  aw:iy.  Whilst  the  wheat  was 
lying  ready,  :ind  after  the  day  named,  dcfen- 
liants,  holders  of  a  warehouse  recei|it,  demanded 
of  the  viMidors  the  wheat  covereil  by  it,  when 
plaintill's  wheat,  some  of  which,  amounting  to 
'ifiO  bushids,  had  been  weiuhed,  was  delivered  to 
and  rcci'ivcd  by  them.  There  was  no  demand 
and  refusal  of  {ihiintill's  wheat,  nor  did  (ilaiutiH' 
notify  defendants  that  the  wheat  was  his  : 
Held,  that  the  |>laintilV  was  not  entitled  to  jios- 
session  of  the  wheat,  and  could  not,  therefore, 
maintain  trover  against  defendauts  for  it.  Hiil- 
hrs  V.  Sliiiil,!/  ft  al.,  '-M  ('.  1'.  40-'. 

On  the  'Jitth  .lune,  1872,  ('..  of  the  firm  of  .7. 

V,  C.  i\  Co.,  who  hail  stored  a  ([Uantity  of  coal 
with  dcfcmlauts,  for  which  defendants  were  to 
give  warehouse  receiiits  on  certain  terms,  ap- 
l)lie<l  to  the  iilaintiir  for  his  acceptance  for  the 
lirni's  accommodation  of  two  bills  of  exchange, 
one  for  ?<l, 500,  and  the  other  for  !S!1KM),  ollering 
to  give  him  defemlants'  warehouse  rcceijit  for 
■100  toOH  of  coal  as  security  therefor.  The  plain- 
titr  agreed  t  )  accejit  on  tiicse  terms,  of  which  ('. 
uotilied  the  dt  feuilants,  obtaineil  their  receipt 
dated  '_'7th  .lune,  187'-',  and  endorsed  it  over  t'.i 
the  plaintill',  who  thi'U  accepted  tlui  bills  on  the 
faith  of  this  rcicipt.  At  the  nuitnrity  of  thi^ 
bills  the  plaintill  ictircd  them,  by  a  renewal  of 
and  paying  at  maturity  the  g!|,.''iO()  one,  and  by 
giving  II.,  one  of  the  defendants,  into  whose 
hands  the  one  for  ^'.100  had  conm,  his  notes  there- 
for, which  were  not  paid.  On  the  -8th  ISOveni- 
bur,  a  writ  of  attachment  issued  against  ,1,  V.  & 
Co.  On  the  HOth,  they  made  an  assignment  in 
iustdveucy,  and  on  the  same  day  the  otiicial 
assignee  look  ))ossession  of  the  coal.  On  the 
14th  Dccendier.  the  plaintiff  went  to  defemlants 
and  asked  for  the  coal,  but  defendants  stated 
that  they  could  not  give  it  to  him,  as  the  assignee 
had  taken  jiosscssion  of  it  ;  and  he  subseijuently 
callci'  at  (litVcrcut  times,  but  received  in  ellecjt 
the  .same  reply.  The  coal  which  was  jiroved  to 
liavt  been  Murth  between  !frt  and  !jti  per  ton,  was 
.afterwards  sold  by  the  assignee  at  an  a\crage  of 
.'jf;j.80  ]icr  ton.  The  plaintill',  on  the  -'8th  Feb- 
ruary, 187(),  brought  trover  against  defeialants 
for  ^\vh■  refusal  to  deliver;  Hold,  that  there 
was  no  necessity  for  any  apecitio  ap]iropriation 
of  coal  to  answer  the  receipt ;  ami  that  at  all 
events  defundanta  could  not  act  up  this  objee- 
tion.     Cuckliurii  v.  .SylreKter  tt  iil.,  '2~  V.  V.  -A. 

By  an  agreement  alleged  to  bo  a  memorandum 
of  sale  of  a  newspaper,  job  ollico,  and  sulxiorip- 
tion  list  by  one  V.  to  the  phiintiti',  for  $'2,000, 
tj^OO  was  to  bo  paid  on  giving  poHsession,  t'.  to 
ho  relieved  of  a  mortgage  to  one  Cooper  for  ;J500 


on  the  plant;  and  to  reoeiveahorsc,  Xv   .,t.„j 

il  "11*  1  .  'I'*!!  nllCI 

price  as  II.  was  willing  to  give  Im-  it  lusi  f j 
For  the  balance,  to  be  )iaid  within  ijut.  y^.j^j 
receipt  of  the  i}COO,  C  was  to  irUim  ,i  (■;„,, 
pf'oBs  and  such  further  iioitidii  nl  tljc  i,i|,||j!j 
plant  as  woiihl  seuuro  him  till  p:iji|,  aiul  |j|.,iiit] 
was  to  pay  rent  on  the  [lart  rctaiiud  njHiilt,, 
per  cent,   on   the   balance   unpaiil.     Tlu'  a™ 
mtjiit  was  only  to  take  ellect  if  ( '.  ,,|it;i  ,„,|, 
a|>poiiitment  in  the  revenue  dcp.utimni,  wlJ 
it  was  immediately  to  taki:  ell'ccl.    c.  |,;nJ 
(ditained  the  upiiointmeiit   |ilaliiiiir  |i;ii,|  ^^ 
and  obtained  time  for  the  haLiiiii'  (if,<<|iKi' 
he  contended  that  what  then  toiik  |>|,ii^'(m„,|,| 
tilted  a  transfer  of  the  properly  in  llir  (^dmljl 
him:    -Held,   that  even  il  tiic   p.i^iju'nt  nf  ( 
S400  was  u  eomplianee  wilii  the  iiKicriiniitl 
rtigardeil  the  payment  of  the  .'<,")(l(l,  lli;it,iiit^ 
did  not  cause,  nor  did  the  paiiii.s  Intmil, 
property  to  t'leli  pass,  but  that  il  «,is  iiidjjjj 
that  tlio  otlie   torniH  of  the  agrciuunt  »lii,ii|il 
performed,  namely,  that  ( '.'k  m(iii;;.ii;c  s|i,,|i|i|| 
iiaid  oil",  the  horse,  iVc,  dcliveieil  at  llif|iiiitj 
oe  ascertained,  and  tlu!  )iortioii  of  tlic  plautl 
which  (!.  was  to  have  his  lieu  asiciiaiiini,  a 
his  lien  perfected.     JtonK  v.    A'/.i/  ii  ,(/.,  '.'.si'l 

:u(i. 

A  warehouseinan  sold  ;t,r)0O  biislulM  ,if  «li 
])art  of  a  larger  tiuantity  whii'li  hi'  hail  iii>ij 
and  gave  the  purchaser  a  waiehiiiisiiiiau\rn'4 
under  the  statute,  acknowlril^'iii;^'  that 
received  from  him  that  ipiantily  ul'  »lit:it,  tij 
delivered  ]iursuaiit  to  his  oi.Kr  In  lu'  iinl 
on  the  ri'ceipt.     The  .'{,000  Inisln  Is  wmn^ 
separated  from  the  other  wheat  ui  tin' .s.'llirj 
Held,    by    the    Court    of    Appi:il   |S|iiaL'.r,  | 
Morrison,  and  (iwyniie,  .M.,  di>s.  |  that  tlni 
chaser  had  an  iiisurabh^  iiileiist.    /("/v.  1 
riiiciiil  /im.  Co.,    18  Chy.  'J80  ;  S.  ('.,  i:,  i| 

3;J7,  fif)'-'. 

See  Coleman  v.  McDiniiult,  1  il.  .'v  A,  tlj| 

:u4i. 

See,  olao,  the  previiais  huIi  laail, 


(c)  Delivery  (tiiil  Ai'riptiiiirr, 

My  the  hiw  of  Knglaiul,  mult  r  a  cuiitncll 
sale  of  specitio  aseertaincd  pimls,  tlii'  \<i 
immediately  vests  in  the  buyer,  ainI  arij 
the  price  in  the  seller,  iiuliss  it  can  icjlj 
that  such  was  not  the  intciitiua  nl'  tlii|iai| 
It  the  seller  is  to  do  solllctilili;,'  lutln);" 
the  property  will  not  be  ihaiif;iil  until  lid 
done  it  or  waived  his  right  to  dn  it.  Tluiij 
distineticii  between  the  law  of  Kngliiml  aw) 
hiw  ill  force  in  Upper  Canaila  in  tliisaii 
lliliiiour  \,  Siip])le,  11  Moo.     I'.  ('.    '»^ 

The  respondent  entered  iiitn  a  imitn 
writing  for  the  sale  to  the  ap|iill.intiii 
of  timber  now  ut  C'aroiige,  coiit:iininK«liil| 
red  pine,  the  ijuantity  abiait  71,(KHliiit,l 
delivered  at  Jndiiui  Cove  honins.  I'liad 
wlnde,  7j(d.  per  foot  ,  payiueiit,  (ini-llii"l| 
one-third  sixty  and  ninety  ihi.vs  n"''' ' 
Shortly  before  the  contract  was  :'i;,'niil,  til 
hail  been  measured  by  a  inihlic  iillia'i«ll| 
supervisor  of  cullers,  appnintiil  uiukr . 
Vict,  c,  ;W,  ami  the  nunilicr  of  [lii'ii'.i  "ft 
luid  the  contentH  of  each  piece,  wassctilii 
a  specilicatiou  thereof,  wiiiili  t'^dt  n  tij 
71,445  feet;  oiul  this  Bpccilicatimi  \v.i8ilil| 
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iW.  n!S|ionil>'''t  liofiiro  tlio  oxocutioii  of  tlm 

'.[  t„   tllll    ll|l|l('lltlllt,  Ullll    BlUlt   1))'    liiiii  to 


iiliicti  hIk'Ii'  tlio   raft  wuh  to  l)u  ilclivurcd. 
'p'j[,ynK  towril  to  tlio  ludiiiii  Covi)  HooiiiH, 


i«»|'l' 


u.illtnl  )ilin 


11  for  (liiliviiry,  whtini  it  iirrivoil 


tbtitltiw"!".  "'"*  notion  of  itH  iirriviil  Kivc" 
(liJorviiiitM  of  llio  iiiipullimt  who  iiHNiMtocl  iit 
Jiiiii;  till'  nift  outHiili)  tho  Ikioiiih. 

r  iiill,,,  sliUi  of  tlm  tiile  tlio  nift  iioiild  not 
iiciliiisiil"  till'  tiooin.  During  tlm  iiig!it  a 
napwe  liy  wliicli  tlio  raft  wii«earriii(l  away, 

Jiiii  to  pit'i'fx  ami  (UnjicrHDil,  anil  a  Ki'oat  por- 
,i  it  Icist.     'riio   ttiipollant    onililoyoil    his 

tviiita  ill  i^iilli'i'ti'';!  »■*  niilfh  of  tlio  wood  as 


riaiiitilVagrond  in  tvritin^' to  soil  todofondant 
at  a  rato  naiiiod  i!(»,(MM)  iiii'i'diaiitalilo  oil  hiin'ol 
Htavoi,  Hiilijoot  to  tilt!  ('iilliii>{  of  oiiii  S.  I'laintilV 
Hiit-d  on  tliin  coiitraot,  allof^iii^  tlio  dolivi^ry  of 
tlm  Htavim,  duly  oiillod  iiy  S.  hofiuidaiit  jiloadiMl 
d(!iiyiii^  tliu  dolivory  and  aoci'iitanoo  ot  HtavcH 
wliii.'li  had  1)0011  oiillod  liy  S,,  to  iiiiy  >;roator  ox 
I'liiH  wan  I  tout  than  r>'i,47'.),  to  which  aiiioiiiit  pivyiiiciit  wan 
)iloadod  ;  lint  at  tho  tri'il  ho  roliiMl,  aM  to  tho 
loNidiio  of  tho  HtavoH,  Mololy  upon  tlio  fact  that 
thcHO  latter  woro  not  iiiorcliantalilo  MtavcN,  al- 
tlioil^,'li  tlioy  had  licoli  approvi^d  liy  S.  ;  Held, 
that  tho  ciillin^nif  S  must  ho  taken  iin  coiicliiHi vo 
liotwcoii  tho  pai'tioH  under  the  contract,  and  that 
it  wiui  not  oonipotent  for  del'eiiilaiit,  upon  tliit 
«ii\'il  mill  tliiit  wiiM  put  into  tho  a|ipellaiit'H    ihHiie  joined,   to  raise  any    (|iieHtionH  as  to  tlio 

■      llciil,  that  an  tlio  roMpondoiit  had  aMoor-  i  ipiality  of  tho  stavcH  after  aiiproval  liy  S.     l)i- 
th,,  nric'e  of  the  raft  liy  tho  inoaHuronioiit  |  Ci'w  v.  Clurl:,  l!»  ( '.  I',  irifi. 

„„     ,  iiiiiile,  tho  spooitioutioii  of  which  was  |      ()„  ,i„  interpleader,  it  appeared  that  A.  ow'ikmI 

llicaM|K;lliiiit'siios'-.HHi(ni,  and  aH  the  eontraet    tlio  wheat  in  (iiioHtion,  which  was  stored  with  S. 

iiiot  nlmw  that  any   futiiru  ineawuroinont  of    On  tin;  Sth  of  (Ictoher  he  sold  it  to  tho  plaintill", 

and  on  the  lOtli  ^avo  him  an  order  on  S.  for  it, 
which  S.  accepted,  and  on  the  lltli  the  plaintilt' 
paid  A.  the  purchase  money.  On  tin;  lOth  tho 
sheriiy  went  to  soi/.e  the  w  heat  under  an  execu- 
tion a;i;aiiiHt  A.,  at  the  suit  of  N.,  whicii  had 
lieeii  in  his  hanilH  since  August,  hut  S.  told  liini 
that  A.  had  no  wheat  there.  On  the  llth,  how- 
ever, the  sheriir  returned  and  sei/.cil,  and  on  the 
I'Uh  till!  execution  at  the  suit  of  defiMichuits  was 
plaiu'd   in   his   haiiils  :     ilehl,  that   tlii!   plaintill' 


„,(ma8  iioccssary,  no  act  then  romaiiied  to 

Jiiiif  liy  till'  respondent  or  by  tho  appellant  ; 

jdiji  lli^.  i:ift  upon  dolivory  at  the  Indian 

-  liiKiiiiii,  iiii'l  wholly  pasHod  to  the  ap|iellant 

...  liiSH  incurred    iniiHt  lio    home  by  him. 


alliriniiit!  llie  jiidj;niont   of   our  ('oiirt  ot 
,1,11,1  Animal     not  roportod,  aiuiriC.l'.  ;M8. 


I:iiiitill  iiK''''*'''  ^''*''-  ""*'  M*^'"'  f'"'  tl'" 
,if  a  (jiiaiitity  of  timber  upon  certain 
liuHiiilnl  til  iKiy  tho  jirico  agreed  upon 


;',ft,.rwnnls  refused  tho  money  and  sold  a.:'.!  I  "''"  l'';''"''^  '''''■,''''"' '""''''' '''"  l'";'''"^''"' f  ■'>?"'";'''' 
(Wtl,..  tiiiiliir  to  Olio  ('.  Ihion  replevin  I  l',",''*'  V":!;"'*"  '^"^•''"t"'"'  ^ '"* '"  v-  l^osHHni, 
at;    Ihiii,  that  no  delivery  having  been  |  '•' l>'-  '>•  -'•>. 


Hiautliinl,  anddoderieh  II.  Co.,  operated  to  ^ 
iitlu'  siiMc  to  till!  former,  so  as  to  prevent    '-"""''• 
viii;;  sri/i'il  iiiiilcr  a  (i.  fa.,  oven  although  tho 
wiiv  III  llie  process  of  transportation  from 
llhinllii  llii'ir  line  of  ;-:::iil.      liiill'ido  uiiil  Jjdkr 
I!,  ir.  r,,.  v.  Cirltftl,  8  (!.  I'.  flUti. 


M'iiil:iiil   piii'i'h.i 


and 


a   waggon 


■iRg" 


;  t.iiibiiititi,  he  ioiihl  not  recover.     Iltunj^      riaintitl's   contracted    with    V.,    who    w'as   in 

l('o,i('  SC   r  "J't.  I  I'artnershiii  with  I,.,  for  the  sale  and  diliveiy  to 

Ll'iluit  tlu"'t'.Uiiig  pos.session  by  the  Huf-  I  ^'"^  <M'^'^f^^\^  of  a  ,|„antit,y  .,f  tiinl,..,-.     Subse- 

„1  l,.k.  Union  i;.  ("o.  under  lit  Vict.  o.  •-•!.  1  'l!"^"','y    "  "' 'I'"'""  •'  '.l''';-;'^  "'     l''^"'^'\''.V  .W^nist 

,,„„n.,tv  previously  owned  by  the    Ituf-  |  '  M,wliicli,all,erd..elanngtlicni  to  h.ive been  part- 

''■■'•■■■■ ■     ■■     '  ners  111  getting  out  the   timber,  directing  an  ai!- 

aiid  rcstr.iining  \'.  from  reiinniiig  or 
:  internieihlling  with  the  timber,  referred  the  suit 
to  till!  Master  to  appoint  a  liu'eiver.  Uefore  tins 
decreo  was  acted  U|ion  by  I,.,  \'.  ilelivcicd  tho 
timber,  as  tile  jury  foUMil,  to  the  idaiiitill's,  by 
whom,  as  they  also  foiiiul,  it  wasaiiepLcd  with- 
lout  objection  on  l/.'s  p.ii't,  who  in  fact  was  pnss- 
I  tlir  |il;iiiitill,  at  auction,  the  terms  lieing  cut  at  the  time.  Some  months  after  this  a  rc- 
lliohiiiilil  ^'ivc  his  own  notes  at  three,  six,  j  oeiver  was  appointed  under  the  decree  io  i'liaii- 
Jiiiiu'  iiiiiiitlis,  eiiilorsed  by  one  \\'.,  and  on  j  eery,  and  at  L.'s  instance,  he  took  piisscsnioii  of 
Ifriiiuisc  til  oivc  those  ho  was  allowiMl  to  take  ;  the  tiinlier  in  ipiestion  :  Held, thai  I  riiiiverV 
■Is.  W.  refused  to  endorse,  and  the  [  aet  was  wrongful,  as  the  prii!.;il,\  i  ,"  'I'iiber 
fciliil.  Iiiiviiig  waited  for  Home  time  without  i  had  jiassed  to  plaintill's  i.efo'  ins  iijii  o  iitnieiit, 
lii;llio  iiiilis,  replevied.  It  was  left  to  tho  !  and  that  tlu^y  could  i.l.ereforo  /naintaiii  .'•eplevin 
li'i  S.IV  wlullier  the  delivery  was  absoluto  against  him  and  L.  for  :'  I'lini'lirl/  it  ill.  v. 
liiitiiit  til  pass  the  property,  or  conditional    Lrjiiui  rl  uL, '1\  C  V   ;)t,,;. 

On  tho  '_'7th  April,  IKTlJ,  iii  a  meeting  of  tho 
creditors  of  ono  A.  I{.,  (ioi'j.'i.ii'il,  at  wbich  his 
ailmiiiistrator  was  jireseiit.  l  lo  >pl!;iiiti()'s  entered 
into  a  written  agreeniei'.t  t  [iiircha.se  on  behalf 
of  Olio  M.  tho  o.state  of  A  I!.,  consisting  of  a 
stock  of  goods  and  other  ell'ects.  This  wa.s  signed 
by  a  number  of  tho  creditors,  but  not  by  the 
adiiiiniHtrator,  but  tho  Mlininistrati.i'  .'it  thi:  ♦'•ial 
ttworu  that  ho  coiiHidered  it  a  Male  to  tho  plain- 
titTi).  On  tho  'ith  May  tho  plaintill's  .sold  to  do- 
fondant  this  -'.ock  of  goods,  as  shewn  bv  llio 
stock  book,  for  §7,<>!ir).'J4,  of  which  defeiiii  iiit 
mid  in  cash  |'2,78'2,  and  rocoivod  a  receii ;t.  therci- 
.or,  oit  tho  back  of  which  a  nieiiioranduiii  v,r.- 
oi.dorsed,  that  tho  balance  was  to  bo  pan',  in 
nott>.'<  at  three,  nix,  and  nine  months  ;  aiiddi  ten. 
daut  w.."*  to  go   on   tho   following  nioruin^-  f>t 


diiiihiiit'n  j;iviiig  the  notes,  and  they  found 
lilt  lilaiiitilV ;  Held,  a  projior  direction,  and 
l!ii  vuiiliit  was  warranted.     iSmitli  v.  lloh- 

MiiiiUnt,  !i  ciiippcr,  nscd  lo  make  barrels  for 
ll's  (ilistillcrs)  .ind  rceeivo  money  as 
jirul.  hi  til'!  cdiirao  of  their  dealings  plain- 
liustreoti'il  ilefeiiilant  not  to  sell  his  barrels 

I'luiv  .1,,^,  iifc  they  would  require  tlicni  all. 
Hilmt  keiit  all  for  plaintill's,  who  afterwards 
►il  til  take  tliiiin,    and  deferilant  having 

wn  his  iiooouiit,  tho  nuintilFs  brought 
Ihtinii  f(ir  the  amount :— llold,  that  defen- 
Ici'tilil  not  net  oil'  tho  value  of  tho  barrels 
|tt  iilamtilfs'  reiiuest,  as  belonging  to  them, 
lofvir  having  accepted  tho  same.  (JooUer- 
I'l'.v.  AJi,  9C.  P.  413. 
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Ingersoll,  wlioro  tlio  goods  were,  (ind  tftko  pos- 
BCHHioii.  On  tlio  (lay  of  tliis  m\\c  the  plnintitl'H 
aiiiili('<l  to  iiiiil  olitiiine<l  from  tlio  niliniiiiHtrator 
an  order  for  the  dohvery  of  tliu  key  of  tho  Htorii 
in  whii'li  the  goods  were  on  the  iter-Min  wlio  heUl 
it,  HH  well  au  an  authority  on  M.  a  behalf  to  sell 
the  goods.  On  tlie  following  morning  defendant, 
with  one  \V.,  who  was  sent  hy  the  phvintill's  to 
assist,  went  to  Ingersoll,  when  the  defendant 
took  iiossessicii,  and  while  engaged  in  paeking 
the  gooila  np  with  a  view  to  their  removal  they 
were  des'troyed  hy  fire.  Al.,  who  resided  in 
Ingersoll.  was  weil  aware  of  the  object  with 
which  defendant  came  there,  and  at  the  tri.al 
swore  that  th'  plaintill's  were  anthori/ed  to  make 
the  sale,  and  that  he  had  been  informed  by  tele- 
graph of  it  and  did  not  dissent :  Held,  that  tho 
evidence  clearly  shewed  that  there  wiia  a  sale  by 
tho  plaintill's  to  defendant  so  as  to  imss  the  pro- 
perty, for  even  if  the  plaintill's  had  not  at  tho 
time  power  to  sell,  yet  the  Hubseipiont  ratifica- 
tion by  the  .administrator  and  iM.  related  back 
so  as  to  make  it  valid.  It  was  conten<led  by 
tlofj'nilant  that  the  goods  wore  to  be  cheeked 
with  the  stock  book  to  ascertain  the  sum  for 
whit'h  tho  notes  were  to  bo  given.  The  jury 
fo'iiil  that  this  was  no  ])art  of  the  bargain  ;  but 
80.  ,ble,  that  if  it  had  been,  the  propevty  might 
stil'  have  passed,  tln^  chocking  being  ro(Hiired  only 
to  scertaiii  the  balance  of  the  purchase  money 
to  K'  paid,  'riiedecliiration  set  out  the  contract 
and  the  ternm  of  iiaynient  namely,  piirt  cash 
and  part  by  notes,  at  stated  dates;  and  alleged 
that  tliougli  licfembint  ha<l  paid  the  sum  payalde 
in  cash,  he  had  not  paitl  the  balance  by  Ins  notes 
^ir  otherwise  :  Held,  siillicieiit,  it  not  being 
necessary  to  declare  specially  for  tho  non-do- 
livery  ol  tho  notes.     lAKkhart  d  al.  y.  I'unmll, 

'22  <;.  r.  .")!»7. 

The  corporation  of  a  town  appointed  a  com- 
mittee, con.sj.sting  (>f  tho  reeve  and  two  others, 
to  pui'hasi'  1,.')(KI  feet  of  hose  for  tho  use  of  the 
water  works.  'I'licy  called  for  tenders,  .and  the 
two  plaintills,  of  \\  liom  tho  reevo  was  one,  sub- 
mitted a  samiile  of  hose,  on  which  the  other  two 
members  of  tlic  coinniittcogave  the  plaintitls  the 
order.  The  hose  was  tested  when  it  ariive<l, 
and  was  tho  same  as  tho  .sample,  but  it  was  use- 
less for  the  purpose  rociuircd  : — Held,  that  the 
oorpor.itioii,  on  the  eviilonce,  more  fully  set  out 
in  the  ca.sc,  had  not  accepted  the  hose  absolutely, 
but  conditionally  only,  to  keep  it  if  they  found 
it  to  answer  :  that  they  were  not  liable  for  it  as 
being  bound  by  tlie  conduct  of  the  coniinittoe, 
for  want  of  an  agreement  under  the  corporate 
seal ;  and  that  such  contract,  being  executory, 
might  also  be  avoided  because  one  of  the  plain- 
tills  was  a  nieniber  of  the  committee.  Jiroirn  ct 
nf.  v.  Corjiorntion  of  tht  Town  of  Limhaii,  SuQ. 
B.  50!>. 

Defendants  having  a  stock  of  lumber  at  Milton 
agreed  verbally  to  sell  it  to  M.,  to  be  delivered 
at  Uronto  station  on  the  (ireat  Western  Railway, 
for  §12  per  1,000  feet,  and  to  bo  paid  fw  as 
shipped  from  the  station  by  him,  which  lie  w.as 
to  do  as  fast  .as  defendants  hauled  it  there.  M. 
paid  on  the  making  of  the  agreement  §1,000  on 
account  of  the  purchase  money.  At  first  M. 
shijtped  it  away  as  fast  as  it  was  delivered  at  the 
station,  and  afterwards  not  so  rapidly,  but  with 
defendants'  knowkdge,  .and  without  objection, 
he  culled,  mcasurcil,  and  pile<l  it,  marked  it 
with   his  initials,   and  left  it  in  charge  uf  the 


'■mint  t 
•■lUitld 


""I,  itittiii 


station  master,  who  on  his  directions  frnm  t  J 
to  time  shipped  largo  (luantiticM  of  it     .|   3 
six  weeks   before    M.  became  iiis,,ivi'iit       ""S 
defendants  nMinestod  payment  fidiii  liini  fir'vJ 
lumber  then  lying  at  the  station,  \vli,.|,  m"^   9 
him  oil' and  said,  "  Von   are  all  rij.'lit  any  '^  1 
You  have  tho  Innibor  there  at   linmu.  .,*', ''"•'j 
—  Held,  that  there  had   been  a  ddiviTv  t!"" 
an  acecptanco  anil  receipt  by  M.  df  t!i(."i,    J'" 
so    that   defendants   had    idst  tlnir  ]j<.n  ,"p 
could  not  bo  reostiiblished  by  M.'s  staff      "' 
defendant.       M.'s  assignee    was    he 
therefore  as  against  tho   defcnd.oits      )/, 
Ihitloi,  ct  ill.,  41  Q.   K  GIO.     A,  Wilsui       '" 
in  vaeation. 

lly  .an  agreement,  dated  17tli  Dciiinlm-  \s- 
plaintill' agreed  to  procure  ami  Imm.  saw,,!  J 
defendant  at  the  W.averly  Mill,  1,S,0()()  f,,.. ' 
lumber  at  .iSIO  l>or  thousand,  to  ho  ililiv,.r,J 
early  in  May  as  possible  ;  defendant  ii^-iviil,',, 
l),ay  therefor  in  the  manner  s[ii'iiii,.,l  ,,||,|^,|n■ 
of  the  lumber.  The  lumber  was  nut  all  ' 
until  the  oth  .June,  and  defend.int  wasnutav 
of  its  being  so  cut  until  aft.'r  it  jiad  I,,.,'.,,  j 
stroyoil  by  i\n',  which  occurrcil  on  ^\^^,  ^lij^ 
.lune,  but  ovidonco  was  given  by  iilainiiti'.Hl,, 
ilefendant  denied,  that  on  tlu>  I'dtii  Mavdii, 
dant  promised  to  go  nj)  in  twr  weeks  aiK'Luc 
tho  lumber  ;  and  it  appeared  t.iat  <if  tlic  linn 
so  cut  !),(H)0  feet  was  placed  in  a  iiilcliyit 
for  defendant,  but  the  residue  wan  nnt  siriirai 
from  otiier  lumber  wliii'h  the  plaintill  «;n 
ting  sawed  at  tho  same  time  :  Ibil,  tlia.  iim 
tho  contract  no  property  passcl,  tlurc  liiv 
been  no  delivery  or  accopt.ance  ;  .mil  tiiat  iltfj 
dant  could  not  bo  hold  li.ilile  (<n  llic  uimiiii, 
del.ay  in  accepting.   /*((/'  v.  /auch  m; ,  -jfi  ■  p 

I'laiiitiU's  contracted  for  the  inanufaotiiren 
(|uantity  of  gla.sswaro,  which,  tliiiuj;li  innii 
to  and  p.aid  for  by  plaintill's,  was  .ntniid  ml 
warehouseman  as  the  goods  of  tlic  maiiv  ul 
ers,  who  obtained  warehouse  receipt,  fir 
These  receipts  were  transferred  by  tlion.imii 
tnrer.s  to  defendants,  .as  coll.itrnd  scoii  itv 
ailvances  made  to  them  :     Ibid,  in  ,aii    ; 
pleader  to  try  tho  right  to  the  gond.s,  tli.it 
li.aii  not  been  a  sulhcienS  delivciy  '<i  tliej 
to  pass  tho  propertj'  in  thcni  to  idaiiitilfs, 
that  defendants  were  tlierefine  entitiiil  tn 
coed.     (I'oinini   it  ill.   v.    Coiixiiliiliiint  Ihnii 

Cumiiht,  4;u,>.  11.  ;ii8. 

The  plaintiffs,  merchants  in  Now  V.irk.i 
to  K.  1?.  &,('o.,  merchants  in    Toiiiiitn,  tl 
tl'.e  intervention  of  a  broker,  one  d.,  ,jOI 
coU'ee,  on  the  4th  January,   ISVli,  .it  sixty! 
credit.     The  coH'oe  was  selected  by  '),,  after! 
opportunity  of  inspection  and  exaiiiinatinu,! 
was  sent  by  rail  to  Toronto,  at  tlie  risk  nf  1 
&  Co.,  who  paid  the  freight  tlicivnii.  iimlii 
rival  of  the  goods  entered  and  liondnl  \\\^ 
their  name.     Upon  examination,   R  I!. 
ascertained  that,   with  the  exctptidii  ni  lil 
b.ags,  tho  coffee  was  badly  stained  witli  I 
chemical  substance,   and,   on  tlie  17th  .'.uJ 
informed  O.    that  it  was  umncivliaiit.ilile,! 
askcil  him  to  see  the  sellers  and  Ii'ttlnmt 
what  to  do,  as  they  could  not  use  it.    0. 
that  the  plaintiifa  repudiated  all  lialiility, 
suggested  an  experiment  to  get  lidoftliiilaij 
.and  iHMiuested   them   to  telegraph  liim  if  I 
could  use  the  goods  at  J  per  cent.  iicriniiB 
lowance,  offeringto  emleavunr  to  induce tiii'l 


t  llrumkill  v.  J/i/i 
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br  t/  make  that  reduction.  E.  R.  A.  Co.  replied 
1. 1  ,ere  could  bo  no  doubt  that  tho  dninage 
Ln, lid  one,  but  that  thov  wouM  call  m  a 
ff  roMtorto  iuHpectit,  and  if  anything;  conlil 
I  e  they  would  ooninirnicitu  without  dulay. 
', 'hi  nil  February,  and  ooforc  O.'h  HUggcution 

i!.%.l  upon,  K.  B.  ^  <  '"•  •""^<'"  <»"  <*!«"«!'• 
rrin  insolvency  to  tho  defendant,  liavniK  in 
-mantii>'e8"l'*""l  bags  of  the  .'ofroc,  15  bo- 
lI  111  8  after  tho  objection  bad  been  made  to  ^ 
r  HoM  reversing  tho  judgnient  of  tho  Q.  B.,  | 
to  ll'l.W.lthat  the  Belection  of  tlio  goods 
!';,. tine  either  for  K.  H.  *,  »'o.,  or  for  both 
^i  l««.l  the  in-onerty  to  H.  P..  k  Vo.,  and 
Jtlicy  could  not  reject  it  after  a  full  aii.l  fan 
Ltmiitv  of  iiiHl>ection  by  tiieir  agent.  Held, 
r  tlmt  «ven  I'f  K.  B.  *  <•'".  l'=v'l  '"^">'  <^^ 
trtv  to  reseinil  tlio  contract  on  aHcertaining 
Lfii)«rtioii  of  tlie  goods  were  nmnercliantai)le, 
L  Iwl  imichidcd  tliemrfel  vol-  f-  to  ho  doing  by 
VmiHltii"  whicli  they  had  >calt  witli  tiiein. 
k\  also,  that  even  if  tin;  correspondence  with 
[till  taken  jilace  with  tho  iilaintilVrt,  tiiere  wa.s 
leridente  ot  a  mutual  rescission  of  tho  c(Hi- 
\l  W'iliU  et  al.  v.  Sinith,  '1  Ajip.  H.  8. 
,l]umm  V.  Mai,;  If)  Q.  1$.  213,  p.  3338. 


(d)  Ollwr  Cmeif. 

Jieing  indebted  to  P..  m.  !         and  being  in- 
■ent,  was  al)out   to  h-  h.    '-ountry.    l)ut 

,J  to  secure  to  B.  t..  leb  mo  owe<l  him, 
iMtmcted  his  clcrlf  to  tiiat  cl'^ct,  who  after 
liemrturj  i.  ade  a  i  assignment  of  bis  go  d.s 
,.;^l"llt  B.'s  k'lowledge  or  (Consent,  and 
H.  8  consent  wis  received  the  ^orHit  were 
jv.i  sheriff  on  an  att!'.cbment  issueil  !>t  tho 
of  ('.  i-Held,  that  the  8ile  to  B,  wat  not 
>;>intil  his  assent  was  received,  and  that 
liberitrii.iviu^' seized  tlie  goo<ls  before  Mich 
it,  omiid  not  1)0  treated  as  a  trespasser,  liar- 
^.ItdlKlji;  4  <'■  •'^-  1"5. 
im>  a  horse  was  stolen  from  jdaintiff,  and 
ithyilefendant  at  public  auction,  but  not 
rkct  overt,  and  tho  plaintiff  afterwarda 
the  horse  took  possession  of  it,  and  lic- 
it lUMuediately  retook  it  ;  -  Held,  that  the 
itifl'lul  a  rigiit  to  retake  it,  no  jtropertj 
\w-.A  to  defendant  by  the  sale  ;  and 
jithminh  it  was  in  his  jiossession  only  for  h 
Bt,  yet  the  property  revested  in  biin,  a*;  t 
lU  maintain  tresjjass  against  defendanf '  r- 
taking,  liuwman  v.  Yicldimj  vt  at.,  \.  ''". 
1 

ItMver  for  wheat  and  flour,  tho  plaintifT 
1  as  jmrchiisers  from  H.  K.  &  Son,  the 
siit'a  1,'rist  mill,  on  the  14th  ami  l.'tth  of 
k,  ISM  ;  the  defendants,  as  assignees  of 
|.SSim,  for  the  benelit  of  ere  Utors,  by 
wilt  dated  tiie  3l8t  Octobe:.  At  tho 
krulencp  was  given  as  to  tho  quantity  of 
} in  tlie  mill  on  tho  18th  October,  and  of 
Br  delivered  from  tho  mill  lieforc  the  a?- 
nit  to  the  defeiid.ants,  upon  which  <lefrn- 
Iconteiuled  that  from  tho  proved  course  of 
imthe  mill  none  of  the  identical  vl'  ''t 
»ltlietimeof  the  sale  to  the  plaintifll'oo'  Id 
leii  manufactured  intotlio  flour  of  w'l  >.  . 
lots  had  taken  possess'  iii  nii<u"'  the  assign 
The  jury  having  f.mnd  for  the  j>laiiititF, 
"•,  upon  tho  evi'  .eucc,  wliiuli  is  fuiIy  :;'(t 


out  in  tho  case,  granted  a  now  trial  nixni  i)ay- 
nient  of  costs,  holding  that  tiio  evidence  left  ifc 
doubtful  whether  the  property  in  any  wheat 
ever  vested  in  tiio  jdaintitV  ;  '2.  Thattiio  weight 
of  evidence  rendered  it  prol)able  that  no  jiart  of 
the  wheat  in  the  mill  at  tho  time  of  the  contract 
with  the  plaintiir  came  into  defemlants'  possea- 
sion.     J{i</in!i  V.  Milr/irll  H  al. ,  2  V.  V.  2(>(». 

The  declaration  alleged  tiiat  the  plaintiff  by 
his  .agents  delivered  to  dcfendantH  8,(MK)  l)ushel« 
of  iiis  (!orn,  to  1)0  carried  from  <  'hicago  to  .Strat- 
ford, &.C.,  and  to  be  delivered  to  tlie  Bank  of 
Montreal  or  their  assigns  ;  tiiat  the  bank  as- 
signed the  corn  to  the  |)laintilf,  yet  that  defen- 
dants iKiglected  for  an  unreasonalile  time  to 
carry  ami  delivcir  it,  whereby  tiie  plaintilf  lost  a, 
market,  ami  was  afterwan Is  obliged  to  sell  for  » 
l(!ss  i)rice  than  lie  would  otherwise  have  done. 
It  appeared  that  the  corn  was  shiiipoii  by  .\I.  & 
(-0.,  "as  agents  ami  forwarders,"  on  account  of 
whom  it  might  concern,  to  be  delivered  to  tho 
Bank  of  Montn^il  or  tUrif  assigiiri,  ami  the  bill 
of  lading  was  endorsed  liy  the  agent  of  tin;  bank 
to  the  (daintiif,  with  whom  d(^iemlaiits  treated 
as  the  owner,  ami  d(divered  it  to  him  nhcr  somo 
delay  caused  by  a  charge  made  and  afterwanls 
remitted  by  them.  It  was  olijec^terl  that  tho 
consignor  or  consignee  only  coiilil  sue  n]ion  this 
contract,  not  the  plaintiff;  that  the  bank  coiihl 
not  assign  to  him  ;  and  if  they  could,  the  right 
of  action  would  not  pass.  Tbcre  was  no  tivi- 
dence  to  shew  what  iiiti;ri'st  the  bank  hail  in  tho 
corn  :-  -Meld,  the"i,'  being  no  plea  denying  plain- 
tiff's pro|)erty  in  the  corn,  that  be  was  admittiiil 
to  have  been  the  owner  when  it  w.is  sliipptnl  : 
that  the  bill  of  lading  did  not  transfer  the  [)ro- 
perty  to  the  bank,  in  whom  no  other  right  WiW 
shewn  ;  that  their  endoiseimmt  was  therefore 
unnec(^ssal•y  ;  and  that  be  was  entitled  to  main- 
tain the  action.  SeiiiMi',  however,  tli.it  if  he 
had  first  acfpiired  his  title  l)y  su(;h  endorsonient, 
he  might  have  sued  di't'endants  for  any  negli- 
gence occurring  after  they  hail  recognized  him. 
as  owner  Ki/li-  v.  Jimfah)  and  Lakv  l/iiroii  It, 
Co.,  1(5  (!.  I'.'Tti. 

A  bill  of  lading  is  not  conclusive  proof  of  the 
change  of  property,  like  a  bill  of  sale  ;  it  is  a 
onestion  of  evidence  wliether  such  an  operation 
-I'd  id  i)0  given  to  it.     J  h. 

I  tid  nintiir  purcliasod  b.irley  from  H. ,  telling 
him  <■•"  ..(iisign  it  to  ('.  and  draw  on  ( '.  for  tho 
pui  ihn'ie  inom  y.  ('.  was  to  keep  tlie  barley  ."W 
,  li  1.  itf' s  ag^nt  until  the  plaintiff  directed  liim 
t^  the  |daintiff  paying  him  such  a  sum  mt 

Ik  ii,:'.'l'fc  r«  ;uire  l)y  way  of  niargii*  to  protect 
hiintelf  ng.'ii'iut  a  fall  in  price.  ('.,  to  reimburse 
his  '\ilvance  on  U.'s  draft,  obtained  a  discount 
froi)'  the  bank  on  his  own  note  secured  by  tho 
wj'.re^ioiisc  receipt  for  the  barli'y,  which  ho 
trail sf erred  to  the  bank.  While  ( '.  held  the 
barley  the  plaintiff  p;iiil  to  hiiii  S-'ilO  as  margin 
to  b.ild  it.  The  barley  was  shipped  by  [)laiiitilf 'a 
instructions  to  Oswego,  to  the  order  of  the  bank, 
where  it  w,as  sold  ;  ami  tiie  bank  received  the 
proceeds  on  the  2nil  December,  having  pro- 
vio'.isiy  hail  .'lotice  that  the  iilaiiitiif  owned  the 
iiarlev.  Abiut  the  ITlii  Novemlier  (A  left  the 
CO  ..U,'  .-:•- 1  an  attachinent  in  insolvency  having 
!a:med  '  j^ai'.ist  him,  an  interpleader  was  directea 
tc  try  whether  the  balance  of  such  proceeils 
1  above  the  bank's  advances  belonged  to  hig 
lassiizi'iio   or   to   the   pluintitf: — Helii,  that   tho 
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plaintiff  was  entitleil  to  it,  for  the  barley  was 
his,  aiul  tlie  iiKiney,  the  proceeds  of  its  sale, 
never  came  into  C.'s  'lanils,  or  was  mixed  with 
his  general  assets,  C  had  advanced  liy  paying 
R.  's  draft  more  than  -he  proceeds  of  the  barley, 
and  it  was  contendeil  tlierefore  that  there  was 
no  surplus  available  for  the  plaintiff ;  but  Held, 
that  the  jjlaintitf  *a8  entitled  to  deduct  from 
such  advance  tho  sum  paid  ))y  way  of  margin. 
After  C.  li!vl  ab.ioonded  the  plaintiff  went  to  liis 
office  to  ask  about  his  barley,  and  there  saw  11., 
the  manager  of  C.  'a  business,  who  went  with 
him  to  the  bank  and  had  a  conversation  with 
the  cashier  : — Held,  that  their  evidence  of  what 
passed  was  clearly  admissible.  Cotter  v.  Mason, 
30  Q.  B.  181. 

W.,  an  hotel-keeper,  contracted  with  Messrs. 
N.  for  tlie  purchase  of  a  piano  for  §400,  payable 
by  instalments,  they  retaining  the  prop'jrty  until 
full  payment  of  the  purchase  money,  with  pos- 
session to  \V .  at  an  agreed  rental.  Subsequently, 
W.  l)orrowed  §600  from  plaintiff,  giving  her  a 
chattel  mortgage  on  certain  property  in  the 
hotel,  not  including  the  piano.  After  AV.  had 
paid  8200  on  the  piano,  he  sold  out  the  hotel 
and  chattels  therein,  suljject  to  the  mortgage  u 
M.,  tlie  i)iano,  as  not  yet  vested  in  W.,  not  be- 
ing included  in  the  sale.  A  further  instalment 
coming  due,  the  plaintiff  and  AV.  agreed,  witji 
the  i)iivity  of  M.  and  Messrs.  X.,  that  the  §250 
already  jmid  on  the  piano  sliould  be  credited  on 
the  plaintiff's  mortgage,  and  that  M.  should  pay 
the  balance  due  on  the  piano,  wliicli  was  also  to 
be  so  credited,  and  that  plaintiff  was  tluis  to  ac- 
quire tlie  piano,  which,  at  Messrs.  !N.'s  desire, 
was  to  remain  in  M.'s  possession  until  the  whole 
purchase  money  was  paid.  M.  then  paid  §100 
of  tlie  amount  due,  but  before  the  balance  of 
§50  was  paid,  the  piano  was  seized  under  an 
execution  l)y  defendant  against  W.  Messrs.  N. 
then  claimed  tiie  piano,  and  an  interpleader 
order  was  applied  for,  when  the  plaintiff  paid 
Messrs.  X.  the  amount  due,  and  was  substituted 
as  claimant,  and  an  interpleader  was  directed  to 
try  whether  defendant  was  entitled  to  the  pro- 
ceeds of  the  piano,  which  had  been  sold  under 
the  execution  : — Held,  that  the  plaintiff  wiis  en- 
titled to  such  proceeds,  for  .she  hail  an  interest 
in  the  piano,  e(piitable  if  not  legal,  preferable  to 
defendant's  claim,  and  M.  was  holding  for  her. 
Black  v.  DrouUkird,  28  C.  P.  107. 

See  McNeil  v.  Kehhr,  15  C.  P.  470,  p.  3336. 


4.  Description  of  Goods. 

The  plaintiff  sued  defendant  for  two  cultiva- 
tors with  wheels,  upon  the  following  contract, 
signed  by  defendant:  "Good  to  B.  Harpell 
(plaintiff)  for  two  cultivators,  and  llobt.  Leakey's 
note  for  §227  to  him  or  bearer  when  called  for. 
Value  received  :" — Held,  that  defendant  had 
satisfied  the  obligation  of  his  contract  by  ten- 
dering to  plaintiti  two  cultivators  without  wheels, 
and  that  under  the  contract  the  plaintiff  was  not 
entitled  to  recover  any  other  description  of  culti- 
vators than  that  tendered.  Harpell  v.  Collard, 
6  L.  J.  212.-0.  C. —Mackenzie. 

The  plaintiffs,  who  were  potters  at  Peter- 
borough, sent  an  order  to  defendants  at  Toronto, 
for  §9  worth  ' '  of  stone,  spar  such  as  potters  use. " 
Defendants  answered  acknowledging  the  receipt 


of  the  money,  "  which  we  have  placed  to  v 
credit  fo-  stone."     The  order  was  entered  111^' 
onler  book  as  for  stone,  but  defendants'  m 
ager  crossed   it   out,    and  wrote  ground  ti't 
thinking  that  must  be  what  was  meant  thi  '"kl 
ho  said  he  might  as  well  have  sent  Cornish sU    I 
The  evidence  shewed  that  spar  or  feld-sim   "'ir 
a  substance  used  ii.  the  United  States  f„r^u 
same  purposes  for  which  stone  or  Cornwalist,,  J 
is  used  in  England.     The   flint  was  sent  iij 
barrel,  which  the  defendants  said  was  mark  J 
flint,  and  the  railway  receijit  to  them  was  U 
"one  barrel  Hint."    The  station  master  at  Pete  J 
borough  entered  it  from  the  way  hill  as  one  1 
rel  Huid.     The  plaintiffs  alleged  tliat  tfie  bu 
was    not  marked    "flint:"    that  the  raiiwl 
notice  descrilwd  it  as  tluiil  :  that  thev  rectiva 
and  used  it  assuming  it  to  be  stone  as  ordereJ 
there  being  nothing  in  the  appearance  to  distij 
guish  it,  and  they  having  ])efore  got  stone  froi 
the   defendants.      Being  thus  used  instead* 
stone  it  destroyed  the  plaintiffs'  ivare  anil 
this  the  plaintiffs  sued.     The  jury  were'dirtcM 
that  defendants  were  liable  if  the  order  sent  1 
the  plaintiffs  should  have  been  underston,!  | 
•defendants  as  an  order  for  Cornwall  stone,  ari 
'  the  plaintiffs  were  justified  in  l)elievini!  thi 
»-   .'"ticlo  fdwi   was,  and  did  not  know  tlij 
♦:,_  such  stone ;  but  tliat  if  ileten4a3 
V  eiv   r  -ititied  in   sending  ground  flint  on\ 
ordt  ived  they  woulu  not  be  lialile-ai 

they  fouiui  for  the  plaintiffs  8150:— HeL 
versing  the  judgment  of  the  County  Court,  i 
which  a  nonsuit  had  been  afterwanls  ordtH 
tliat  the  direction  was  right,  and  that  the 
diet  shouhl  have  been  upheld  ;  and  that  it  \. 
not  a  case  in  which  the  parties'  minds  were  1 
!id  idem,  so  that  no  agreement  liad  Iieeniiia| 
liahr  et  al.  v.  Li/inan  ct  ai,  3S  Q.  B.  4118. 


5.  Sale  of  Goodn,  free  on  Bo'ird. 

On  the  4tli  June,  1852,  plaintiff  bon^-ht  I 
defendants,  through  their  agent,  l,100barrtv 
flour,  and  receiveil  a   sale   note  as  foll.inji 
"Toronto,  June  4tli,  1852.     Messrs.  C.  W. 
I  have  this  day  sold  for  your  account  l,killlj 
rels  of  Ihuir  at  the  Hunibor,  guaranteed  ti^ 
spect  as  No.  1  superfine  in  Montreal,  Bust.-i 
hew  York,  deliverable  free  on  bcxird  in 
order    and   condition  at   16s.  (Id.  per  kril 
Having  made  the  purchase  he  wrote  to  (I, 
whom  the  flour  was  stored  at  Milton  Mill 
the  Kiver  H  umber,  subject  to  defendants' 1 
saying   that    he  expected   the  stcimer  .MJ 
would  be  at  the  Huniber  in  the  inoniing,] 
that  he  proposed  shipping  this  flour  on  l>uij 
her.     On  the  5tli  of  June  he  wrote  a^'iiiii  ui 
saying  that  the  steamer  would  be  re.idy  tu 
mence  loading  on  the  morning  of  the  'thi 
desiring  him  to  arrange  accordingly.   Oil 
7th  defendants  gave  plaintiff  tlieir  written  d 
upon  G,  to  deliver  the  Hour  toplaintilf  oro 
and  the  plaintiff  transmitted  that  order  t 
with  directions  to  ship  the  Hour  on  the  .Ma 
consigned  to  cei  tain  persons  iu  Boston,  i 
dants  to  pay  shipping  charges.    The  tiou^ 
shipped  on  the  9tli,  but  when  0.  receiva 
plaintiff's   notice  lie  had  iiniuediatcly  s«( 
down  the  river  to  be  ready  for  the  stei 
while  waiting  there  in  the  scow  there  wisl 
rain,  and  when  the  Hour  reached  Boston  i| 
found  to  be  injuretl.     The  jury  found  tin 
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liJjinHff  was  entitled  to  £(12  damages,  of  which 

|C;  ,^j3  ncciisiiinoil  by  wet  while  in  G.  's  ware- 

(ne  auil  tl-  while  in  the  scow  : — Held,  upon 

jendeiicf  set  out  in  the  case,  that  the  plain- 

fi  ciiniluft  was  not  sucli  an  interference  as  to 

ietherionr  out  of  the  hands  of  defendants,  or 

ejr  aL'«it>  f ''"'"  ^^^  time  of  leaving  defendants' 

Jls  and  tfl  relieve  them  from  liaV)ility  for  dam- 

,  received  wliile  in  the  scow  waiting  for  the 

anier  in  which  it  was  to  be  shipped.      Witinot 

Uibtrortl,  el  uL,  10  Q.  B.  594. 

The  effect  and  meaning  of  the  words  "  free  on 
considered.     Coleman  e.t  al.  v.  McDer- 
Uid,oC.  V.  303;  1  E.  &  A.  445. 

I  One  E.  in  February,  sold  to  defendant  certain 
urto  be  delivered  in  May  following,  f.  o.  b. 
-uiiiugfree  on  board  the  vessels  which  were 
J  tike  it  from  Hamilton.)  The  flour  was  de- 
Ivewl  ii>  M^y-  '"'*  defendant  had  no  vessels 
m  re:ulv,  and  E.  stored  it  with  plaintiff,  sub- 
j  to  dct'eudant's  orders,  paying  all  charges  on 
lopto  the  cnil  of  May  : — Held,  that  defendant 
li  liable  to  the  plaintiff  for  subsequent  ware- 
»<  chari'es  up  to  the  time  of  shipment.  How- 
ls. Bwwn,  13Q.  B.  199. 

Icase  for  not  accepting  flour.     The  witnesses 

\tbe  trial  were  agreed  in  the  opinion  that  the 

'free  on  board,"  included  the  shipment 

[  all  piirt  and  harbour  charges,  such  as  canal 

...wharfage,  &c.     And,  per  Robinson,  C.  J., 

^eiiilant  had  a  right  before  paying  to  see  the 

■  tree  on  board.    George  v.  Glass,  14  Q.  B. 

teiettdant  agreed  to  buy  from  plaintiff  1,000 
of  tlour,  deliverable  at  a  good  port  on 
ike  Ontario  in  May,  18.")(!,  and  to  be  guaran- 
1  iuspection  extra  in  Boston  or  New  York, 
If;!  [wr  barrel,  free  on  board.    It  appeared  that 
Vifiltliuf  May  the  plaintiff  told  the  broker  at 
V»tt>,  through  whom  the  coirtract  was  made, 
iwlwwas  interested  in  half  of  the  flour,  that 
I  f.is  ready  to  deliver  it  at  Hamilton,   and 
eliini  an  order  on  M.  &  Co.,  of  Hamilton,  to 
lifer  the  dour  to  him  on  receipt  of  the  pur- 
i  money  ;  which  the  broker  said  would  not 
[utisiactory  to  defendant.     Next  day  plain- 
|offered  defendant  the  receipt  of  the  Great 
«era  Railway  for  the  flour,  with  a  delivery 
t  endorsed  in  defendant's  favour,  which  de- 
alt refused,  saying  that  he  must  first  see  a 
After  due  notice  to  defendant  the  flour 
l«W  by  auction  at  a  price  much  lower  than 
1  agreed  to  give,  and  plaintiff  sued  for  the 
tence  in  an  action  for  not  accepting  : — Held, 
I  he  was  entitled  to  recover,     lb. 

lelil,  reversing  the  judgment  of  the  Q.  B.,  (29 

,  11)8,1  that  upon  a  contract  for  the  sale  of 

kshela  of  oats,   "  at  40  cents  per  34  lbs., 

Joulxiard  at  Kingston,"'  the  purchaser  was 

llound  to  pay  or  tender  the  price  before  re- 

;  the  seller    to  put  the  oats  on  board. 

tv,  Roi(,  29  Q.  B.  302.    In  appeal. 

btiff,  through  his  agent  at  Seaforth,  early 

Iptember  offered  defendant  94c.  a  bushel  for 

kheat  f,  0.  b.  at  Clinton,  where  defendant 

1,  >  itatiou  on  the  same  line  of  railwav  as 

This  was  not  then  accepted,  and  on 

I  of  September  defendant  offered  to  take 

|pice,  but  the  plaintiff  did  not  then  want 

Ou  the  lltii  of  September  plaintiff 
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telegraphed  defendant :  "  Will  take  your  wheat 
at  94  cents,  f.  o.  b.  J*nswer."  On  the  same  day 
defendant  answered,  "Will  accept  your  offer 
94.  Send  directions  about  shipping  :"  —  Held, 
that  under  such  a  contract  it  was  the  duty 
of  the  buyer  to  provide  the  cars  :  that  the  de- 
fendant in  this  case  not  having  done  so  within 
a  reasonable  time  could  not  recover  for  the  non- 
delivery of  the  wheat ;  and  that  there  was  no 
evidence  of  a  usage  or  custom  to  the  contrary, 
even  if  such  usage  could  be  received  to  vary  the 
contract.  Semble,  that  the  explanation  of  the 
alleged  usage  w.os  that  the  sellers,  in  providing 
cars  at  Clinton  under  such  contracts,  were  act- 
ing as  agents  for  the  buyers.  Manshall  v.  Jamie- 
son,  42  Q.  B.  115. 

.See  Butters  v.  Stanley  et  «?.,  21  C.  P.  402,  p. 
3351. 


6.   Other  Cases. 

Bought  and  sold  notes,  for  goods  to  be  de- 
livered may  be  treated  as  an  actual  sale,  though 
the  one  jjarty  has  not  at  the  time  a  specific  lot  of 
the  article  in  his  possession,  and  actually  set 
apart  for  the  particular  vendee,  lirunskill  v. 
Chtimasero  et  at,  5  Q.  B.  474. 

Plaintiffs  bought  from  defendant  certain  coal, 
shipped  to  defendant  at  Toronto  from  a  foreign 
port,  and  then  lying  on  Iward  the  vessel  in  the 
Welland  Canal.  A  sale  note  was  given,  stating 
only  the  quantity  and  price,  and  the  time  by 
which  it  was  to  be  taken  out  of  the  vessel : — 
Held,  that  defendant  was  not  obliged  to  pay  the 
import  duties.  Held,  also,  that  evidence  was 
rightly  admitted  to  shew  the  usage  of  the  trade 
on  sales  made  under  such  circumstances.  Brown. 
et  al.  V.  Browne,  9  Q.  B.  312. 

A.  &  B.  agreed  to  saw  lumber  for  the  plaintiff 
for  one  year  at  $1.87^  per  thousand  feet,  to  be 
delivered  on  the  platform  outside  the  mill,  and 
a  person  to  be  chosen  to  me;isure  it ;  plaintiff  to 
furnish  the  logs,  and  A.  &  B.,  when  not  other- 
wise paid  for  cutting,  to  have  every  month  one- 
third  of  the  quantity  cut  and  piled  for  their  secu- 
rity. Under  this  agreement  jijaintiff  seized  and 
replevied  a  quantity  of  sawn  lui^ber  at  the  mills, 
A.  &  B.  refusmg  to  deliver  it  to  him  :— Held, 
that  although  in  the  general  accounts  plaintiff 
was  indebted  to  the  defendants,  still  replevin 
would  lie  for  the  amount  due  to  the  plaintiff  un- 
der the  agreement.     Bush  v.  Pimlott,  9  C.  P.  54. 

By  an  agreement  under  sefil  between  the  plain- 
tiff and  B.,  B.,  in  consideration  of  seven  cents 
per  foot,  agreed  to  deliver  to  the  plaintiff  at 
Goderich  harbour  14,000  cubic  feet  of  good  elm 
timber,  to  be  of  specified  dimensions,  and  nothing 
but  good  sound  rock  elm  ;  the  plaintiff  to  draw 
it  from  the  bush,  and  leave  it  on  the  bank  of  the 
river  Maitland,  and  to  pay  at  certain  periods 
named.  In  trover  for  such  timber,  which  defen- 
dant claimed  under  a  purchase  from  B.  : — Held, 
that  the  agreement  clearly  did  not  prevent  the 
plaintiff  from  shewing  that  the  timber  to  be  de- 
livered belonged  to  him,  and  not  to  B.  Little 
V.  Foley.  24  Q.  B.  177. 

The  declaration  stated  that  by  agreement  be- 
tween the  plaintiff  and  J.  and  H.,  two  of  the 
defendants,  the  plaintiff  was  entitled,  on  deliver- 
[  ing  to  them  certain  goods,  to  a  conveyance  in 
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fee,  free  from  enCumbrancea,  of  two  lots  men- 
tioned, which  were  then  subject  to  a  mortgage 
to  one  A.  S.  ;  and  in  consideration  that  the 
plaintiff  would  accept  a  conveyance  and  deliver 
up  the  goods,  defendants  by  an  agreement  in 
writing  promised  to  pay  the  plaintiff  ^'500  in  six 
weeks,  if  in  the  meantime  the  lots  should  not  bo 
released  from  the  mortgage.  Averment,  that 
the  conveyance  was  so  accepted  and  the  goods 
delivered  :  that  the  mortgage  had  not  been  dis- 
charged ;  and  that  defendants  had  not  paid  the 
S5500.  The  two  agreements  were  put  in.  The 
first,  under  seal,  dated  1st  June,  18G5,  set  out 
the  sale  of  the  goods  by  the  plaintiff  to  the  de- 
fendants J.  and  H.,  ff>r  which  thejr  agreed  to  pay 
81,400— $200  on  receiving  possession,  $500  by  a 
conveyance  in  fee  of  the  two  lots,  to  be  taken  a3 
cash  for  that  sum,  and  the  remaining  1700  by 
instalments,  as  stated  in  the  agreement : — Held, 
that  under  this  agreement  defendants  were  not 
entitled  to  possession  of  the  goods  until  payment 
of  the  $200  and  execution  of  the  conveyance. 
Greenham  v.  Watt  et  al.,  25  Q.  B.  365. 

To  a  declaration  .against  maker  and  endorser  of 
a  note,  defendants  pleaded  separately,  that  be-* 
fore  the  making  of  the  note  the  plaintiff  and  her 
husband  sold  all  their  interest  and  stock  in  a 
certain  railway  company  to  defendant  H.,  for 
$55,000,  and  in  consideration  that  the  plaintiff 
and  her  husband  should  assign,  convey,  assure 
and  transfer  the  same  to  H.,  H.  agreed  to  r.  > 
the  said  $55,000  on  certain  days,  and  to  give  \\.-; 
notes  therefor  endorsed  by  the  other  defendant, 
B.,  and  that  until  the  whole  of  the  Si'.d  stock, 
&c.,  had  been  conveyed  to  H.  neither  H.  nor  '  ■ 
other  defendant  should  be  required  to  pay  s;a.> 
notes  or  any  part  thereof  :  that  this  was  one  of 
the  notes,  and  was  made  on  the  faith  that  the 
stock  liad  been  conveyed  ;  and  tliai;  afterwards 
the  plaintiff  and  her  husband  refused  to  complete 
the  conveyance  of  all  their  stock,  and  only  as- 
signed part  thereof,  and  retained  thirty  shares. 
The  plaintiff  replied  that  at  the  time  of  making 
saiil  agreement,  and  from  thence  hitherto,  she 
and  her  liusband  were,  and  still  are,  ready  and 
willing,  and  hereby  offer  to  assign  to  H.  tlie  said 
thirty  shares,  on  his  request,  of  which  he  had 
wA'ce,  but  that  H.  never  requested  such  trans- 
fiv  . — Held,  on  demurrer  to  this  replication,  1. 
That  if  no  conveyance  had  ever  been  executed 
it  would  have  been  the  duty  of  H.  to  prepare 
the  necessary  transfer  for  execution  ;  but,  2. 
That  the  plaintiff  having  conveyed  all  that  she 
professed  to  have  in  the  company,  it  was  her 
duty  to  i)rei)are,  at  her  own  cost,  the  extra  con- 
veyance of  the  thirty  shares  rendered  necessary 
by  her  own  default  in  not  transferring  them  be- 
fore. Semble,  that  under  the  Administration  of 
Justice  Act,  1873,  if  all  the  other  issues  had  been 
disposed  of,  the  court  might  have  allowed  the 
plaintiff  to  convey  the  thirty  shares,  paying  the 
costs  of  suit,  and  directed  the  defendant  then  to 

Eay  the  note,  and  that  plaintiff 's  husband  should 
e  made  a  party  ;  but  there  being  other  issues  to 
be  tried  judgment  was  given  for  defendants  on 
demurrer,  reserving  judgment  on  the  equitable 
rights  of  the  parties.  Boulton  v.  Jliigelet  al, 
35  Q.  B.  402. 

The  plaintiffs,  carrying  on  business  at  Hamil- 
ton, sold  a  certain  number  of  chests  of  tea, 
through  a  broker  at  Toronto,  to  the  defendants, 
who  were  merchants  at  the  latter  place.    Before 


shipping  the  (.;')ods,  the  plaintiffs  ascertained  tie  I 
net  weight  of  the  tea,  after  deducting  the  weiAil 
of  the  chests,  by  a  mode  in  general  use  jn  th.l 
trade,  and  sent  an  invoice  charging  defenilantil 
with  the  number  of  pounds  so  aseurt:Hne(L  SnmJ 
days  after  the  recei])t  of  the  goods,  the  (lefendanJ 
wrote  to  the  plaintiffs  refusing  to  remit  theii 
notes  for  the  amount  charged,  on  the  grnunil 
that  the  taring  'vaa  incorrect,  and  .-ulde,!  " 
you  wish,  we  will  have  more  of  tlieni  tared 
you  can  send  down  yourselves,  wlien  I  will  ^^ 
tie. "    One  of  the  plaintiffs  thereupdn  came  ilo» 
to  Toronto,  and  tne  goods  were  retared  at  de* 
fendants'   warehouse,  in    the    presence  of  thi 
broker  and   the  defendants'  agent,  when  it  wij 
ascertained  that  the  defendants  were  charmW 
with  95  'pounds  more  than  the  plaintiffs  ' 
claimed.     The  defendants  then  sent  their  mU 
for  the  amount  charged  in  the  original  invoia, 
and  refused  to  pay  for  the  additional  O.i  p(iuinlj| 
— Held,  reversing  the  judgment  of  the  Countf 
Court,  that  the  defendants  had  bound  themsekj 
by  their  letter  and  conduct  to  al)i(le  by  tlieresoL 
of  the  re-taring  at  Toronto,  and  were  liable  fj 
the  additional  weight  so  ascertained.    Broinil 
al.  v.  fihaio  et  al.,  1  App.  R.  293. 

The  defendant,  as'<ignee  in  insolvency  of  L I 
Co.,  advertised  the  whole  estate  for  sale,  cJ 
sisting  of  a  wholesale  stock  of  groceries,  il 
nnd  a  distillery  and  plant,  which  were  sjieciM 
,ri  the  advertisement  in  parcels,  with  tiiesa 
posed  value  of  each,  the  total  being  said  to] 
•ibout  $51,000.  He  had  an  inventory  preiiai 
Tvhich  professed  to  give  the  cost  price,  audi 
advr  '  .'■ment  invited  tenders  "at  so  much| 
the  udlar  on  inventory  price,"  to  be  paid  in  tk 
equal  quarterly  instalments,  or  live  percLiit.1 
be  allowed  off  for  cai?h.  Most  of  the  go( 
were  then  in  bond.  W.  &  Co.,  on  the  lud 
January,  1875,  tendered  for  the  whole  sW 
".OS  per  inventory,  the  sum  of  7(i|  cents onl 
dollar,  payable  in  cash  after  having  diecj 
over  the  stock  and  found  it  correct.'  (Jul 
next  day,  at  a  meeting  of  creditors,  theassigl 
was  instructed  to  accept  this  oiler,  and  lie  mi 
to  W.  &  Co.,  accepting  it,  repeating  the  ( 
almost  ill  their  words.  Afterwanls,  acting  I 
derthe  orders  of  certain  crcditois,  the  a«sij 
refused  to  deliver  the  goods  to  W.  &  Co.,  u| 
they  would  pay  the  duty  as  well  .as  the  7(iio 
on  the  $51,000  ;  and  to  obtain  the  goods,  \i 
Co.  had  to  pay  $43,000,  being  about  .51, oOOd 
than  they  would  owe  according  to  tliiir( 
without  the  duty  : — Held,  that  lookiu^'  atl 
advertisement,  tender,  and  acceptance,  \f 
Co.,  were  not  bound  to  pay  the  duty;  aiulj 
the  payment  by  them  was  not  a  volunturyj 
so  as  to  prevent  them  from  recovering  kci 
excess  as  money  had  and  received.  \V.  k\ 
to  obtain  possession  of  part  of  the  (hstif 
plant  which  was  affixed  to  the  distillery,  1 
expend  money  in  order  to  remove  it :— HelJ 
coverable  as  money  paid.  Wilnon  tl  al.  v.  .l/j 
38  Q.  B.  14. 


VI.  Stoppage  in  Transitu. 

Semble,  that  on  the  facts  stated  in  thij 
the  defendant  bad  not  put  it  in  the  plaij 
power    to  exercise  any  right  of  stoppi 
transitu.     Sword  v.  Carruthers,  7  Q.  B.  31j 
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aiv>S  to  C'olliiigwood.     While  they  were  at 

[ji^Lpoil  defemlants  received  notice  of  stop- 

fill  transitu,  but  they  delivered  the  goods  to 

^tCn.,  wliii  were  found  by  the  jury  to  have 

'    jiisolvent  at  the  time  of  the  notice  ;  and 

,  plaintiffs  thereupon  brought  trover  :— Held, 

w  the  action  would  not  lie,  for  the  goods  by 

ih  s,ile  anil  dulivery  to  the  carriers  were  at  the 

ii'r  toers'  risk,  anil  the  stoppage  in  transitu  did 

Live  the  plaiutifTs  the  right  of  proiwrty  and 

w'iion  necessary  to  maintain  trover.     Cliildi 

Xurtkrn  KaUwoij  of  Canada,  25  Q.  B. 

oimIs  which  came  from  Montreal  in  bond  were 
waited  in  the  customs  warehouse  at  the  Grand 
ink  Railway  station  at  Toronto.     The  con- 
necs  became  insolvent,   and  the  consignors 
I  notice  of  stoppage  in  transitu  to  the  railway 
ipany,  after  which  the  agent  of  the  company 
fe  an  order  for  delivery  on  payment  of  charges 
[another  person,  who  made  the  entry  and  re- 
ived them  from  the  customs  : — Held,  that  the 
..  to  the  company  was  sufficient,  though  in 
J  cases  it  is  ailvitable  to  give  notice  also  to 
(customs  oHicer ;  and  that  an  action  would 
Kiinst  the    company    for  such    delivery. 
hrs.Gnmd  Trunk  li.  W.  Co.,  3G  Q.  B.  (W9. 
i  Co.,  sugar  refiners  in  Montreal,  in  Sep- 
abersokl  14.")  barrels  of  sujar  to  L.  at  Hamil- 
I  sixtj'  days  credit.    On  the  27tli  November 
jtc  to  R.  that  he  was  unable  to  meet  his 
ptMces,  and  on  the  28th  11.  telegraplied  to 
jkiiow  if  he  had  received  the  sugar,  and  was 
nered  that  part  had  been  received  on  the  day 
Twenty  barrels  were  received  at  L.'s 
(bouse  on  the  27th,  and  forty  on  the  28th, 
ithe  railway  company.     On  the  ,SOth,  Mon- 
,R.'s  agent  called  on  L.  and  asked  him  to 
^^iferthe  sugar  to  S.  &  Co.,  of  Hamilton,  and 
Is,  the  a»i^^H|(ia(l  was  sent  to  them,  when  L.  forbade  the 
and  lit  ^v^^niJ,g  more,  l)ut  about  an  hour  afterwards  he 
Uug  the  o^^ftieti  the  rest  to  be  delivered,  and  fifty-nine 
[ds,  acting  ^Heli  were  sent,  one  barrel  having  been  sold  to 
i,  the  a^si^^fttomer  of  L.  On  the  30th  an  agreement,  pre- 
&  Co.,  ii^^Hby  L.'s  solicitor,  was  signed  by  R.'s  agent, 
I  the'liJo^Miiig  that  the  fifty-nine   barrels  had  been 
|e  goods,  ^^^Ber»l  to  L.,  which  R.    wished  to  resell  to 
.it  Sl,aWlii^MB;nnd  that  it  had  been  agreed,  to  avoid 
I  to  tkir  fl^Mqnestion  as  to  L.'s  right  to  deliver  to  R. 
Ilooking  a^^Blfty-iiine  barrels,  the  others  having  been 
cptancc,  \^^fcl  in  transitu,  that  R.  should  indemnify  L. 
jluty ;  auil^^lii]  assignee,  if  any  appointed,  against  all 
(incnces  of  such  delivery,  in  case  a  return 
i  should  be  adjudged  ;  and  the  agreement 
limlemnify  L.  accordingly,  and  make  good 
his  assignee  the  value  of  said  sugar  so 
vered,  if  a  return  should  lie  adjudged 
npetent  court.     L.  made  an  assignment 
of  December,  1874,  and  on  the  3rd 
y,  1875,  the  plaintiff,  the  assignee,  con- 
)  Lamb  &  Co.  all  the  estate.     L.,  being 
swore  that  he  had  no  intention  of  re- 
e  sngar  into  stock  :  that  it  was  sent  to 
thonse  by  the  railway  company  without 
or  iustnictions  :  that  he  had  pre- 
fiMtracted  his  manager  not  to  receive  any 
'  when  he  became  aware  that  it  had 
nthe  ordered  it  not  to  be  taken  into 
that  the  agreement  signed  waa  an 
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afterthought,  subsequent  to  his  agreement  with 
R.'s  agent  to  take  away  the  sugar,  and  after 
part  of  it  had  been  removed.  This  was  sub- 
stantially corroborated  by  the  agent.  In  an 
action  by  the  assignee  of  L.  against  R.,  claiming 
to  avoid  the  giving  up  of  the  sugar  as  an  unjust 
preference,  and  in  trover  :— Held,  that  the  plain- 
tiff could  not  recover  :  that  whether  there  waa 
strictly  speaking  a  right  of  stoppage  in  transitu 
or  not,  tne  evidence  warranted  a  finding  that 
before  the  assignment  in  insolvency  the  contract 
of  sale  had  been  rescinded  by  both  parties,  which 
it  was  competent  for  them  to  do,  the  goods  not 
having  been  actually  accepted  ;  and  the  goods 
therefore  never  passed  to  the  plaintiff.  Semble, 
that  the  count  as  upon  a  fraudulent  preference 
could  not  have  been  sustained  ;  aiulQurere,  as  to 
the  plaintiff's  right  to  recover,  he  having  before 
action  assigned  the  property  to  Lamb  &  Co. 
J/f(«oH,  Amiijnei',  v.  Hidpafh  et  al.,  39  Q.  B.  157. 
P.,  carrying  on  business  at  Woodstock,  on  the 
28th  August,  ordered  eight  half  chests  of  tea 
from  the  plaintiff,  who  lived  at  Buwmanville,  at 
five  months'  credit,  through  H.,  the  plaintiff's 
traveller,  who  called  upon  him  to  solicit  orders. 
The  order  Wivs  given  on  the  28th  August,  1876, 
and  the  tea  arrived  at  Woodstock  by  rail,  on 
the  4th  September.  The  railway  company  ad- 
dressed the  usual  notice  of  arrival  to  P.  as  con- 
signee, which  notice  came  on  the  5th  into  the 
hands  of  defendant,  an  attachment  in  insolvency 
against  P.  having  on  that  day  been  received  by 
defendant  as  official  assignee.  Defendant  on 
the  same  day  demanded  the  goods  from  the 
freight  cagent  of  the  company,  tendering  the 
freight,  but  the  agent  refused  to  deliver  them. 
The  plaintiff's  agent  telegraphed  to  him  on  the 
6th  to  hold  the  tea  t  and  on  the  company's  ap- 
plication, an  interpleader  was  granted.  Semble, 
that  the  transitus  was  at  an  end,  on  the  authority 
of  Bird  V.  Brown,  4  Ex.  797.  P.  had  previously 
purchased  tea  from  the  plaintiff,  giving  his  note 
at  five  months,  which  matured  on  the  4th  Sep- 
tember, though  the  usual  credit  was  five  months. 
H.  said  that  he  remarked  to  P.,  when  making 
the  sale  in  question,  that  there  were  extra  hands 
behind  tlie  counter,  for  which  P.  accounted  by 
the  alleged  increase  of  his  business  ;  and  he  ad- 
ded that  he  was  not  in  immediate  need  of  these 
teas,  but  wanted  to  get  them.  H.  said  he 
thought  P.  was  doing  well  and  intended  to  pay, 
but  he  made  no  enquiries  as  to  his  standing,  or 
as  to  probable  payment  of  the  note  then  matur- 
ing. On  or  shortly  before  the  5th  September, 
P.  absconded,  owing  over  ^3,000,  and  leaving 
assets  to  pay  only  about  five  cents  in  V.w  dollar. 
None  of  his  employees  were  examined  at  the 
trial: — Held,  that  the  fair  inference  from  rtll  the 
circumstances,  (which  are  more  fully  set  out  in 
the  case)  was  that  P.  ordered  the  goods  fraudu- 
lently, with  a  preconceived  design  of  not  paying 
and  that  on  this  ground  the  plaintiff 


for  them 

was  entitled  to  recover. 

40  Q.  B.  598. 


Davis  V.  McWhirter, 


W.  B.  Palmer  purchased  goods  from  the  plain- 
tiffs in  England,  which  were  shipped  at  Liver- 
pool, in  15  packages,  in  the  name  of  M.  &  Co., 
the  plaintiff's'  shipping  agents,  as  consignors, 
consigned  to  W.  B.  P.  &  Co.,  at  Hamilton. 
These  goods  arrived  in  three  different  lots  at 
Hamilton,  between  the  29th  November  and  4th 
Decemlier.  On  the  23rd  November,  W.  B.  P. 
&  Co.  endorsed  the  bill  of  lading  to  McP.  &  Co., 
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as  security  for  a  debt,  and  between  the  6th  and 
10th  Decuuibcr,  the  goods  were  delivered  to 
them  by  defendiiuts.  The  plaintiffs  had  a 
branch  house  at  St.  John,  N.  li.,  which,  having 
heard  of  W.  B.  P.  's  &  Co.  's  insolvency,  tele- 
graphed to  defendants  at  Hamilton,  on  the  5th 
December:  "  Do  not  deliver  earthenware  from 
our  English  house  to  W.  B.  P.  &  Co.  Hold  to 
our  order. "  Signed,  "  C.  &  Co.,"  (the  pkintiff). 
W.  B.  P.  &  Co.  had  then  about  400  pieces  of 
goods  in  defendants'  warehouse  at  Hamilton, 
and  the  plaintifFs'  names  were  not  on  any  of  the 
papers  in  defendants'  possession,  nor  were  the 
packages  so  marked  that  tbey  could  be  identi- 
tied  : — Held,  that  the  notice  was  insufficient. 
The  bill  of  lading,  headed  "Montreal  Ocean 
Steamship  Company,  Allan  line,  and  Grand 
Trunk  Railway  of  Canada,"  stated  that  the 
goods  were  to  be  delivered  at  Portland,  "unto 
the  Grand  Trunk  11.  W.  Co.,  and  by  them  to  be 
forwarded  thence  by  railway  to  the  station 
nearest  to  Hamilton,"  &c.  Held,  that  the  bill 
of  ladling,  not  having  been  superseded  by  any 
other  document,  was  in  force  up  to  the  time  of 
its  endorsement  to  McP.  &  Co.  ;  and,  Semble, 
that  sucli  endorsement,  though  for  an  antecedent 
debt,  would  defeat  the  right  of  stoppage  in  tran- 
situ. Ck'nioitsvii  linl.  v.  Grand  Trioik  Nailwai/ 
Cowpdni/,  42  Q.  B.  2(5.3. 

The  plaintiti's,  merchants  in  New  York,  sold 
to  E.  B.  &  Co.  at  Toronto,  250  barrels  of  cur- 
rants on  credit,  and  consigned  the  same  to  them 
in  bond.  A  bill  of  lading  thereof  was  duly  re- 
ceived by  E.  B.  &  Co.,  who  paid  the  freight 
thereon,  and  gave  their  acceptance  for  the  price 
of  the  said  goods,  as  well  as  for  the  cartage  and 
American  bonding  charges.  The  goods,  on  ar- 
rival, were  entereil  and  bonded  in  the  consignees' 
name,  and  placed  in  one  of  the  customs  bonded 
■warehouses  subject  to  the  payment  of  the  duties. 
E.  B.  &  Co.  sold  and  delivered  150  barrels,  and 
the  remaining  100  barrels  were  bonded  under  31 
Vict.  c.  (!,  D.,  in  a  portion  of  E.  B.  &  Co.'a 
warehouse  partitioned  ofl'  and  used  by  the  cus- 
toms authorities.  Before  the  acceptance  ma- 
turetl,  and  while  the  goods  remained  in  bond, 
E.  B.  &  Co.  became  insolvent  : — Held,  reversing 
the  judgment  of  the  Queen's  Bench,  which  fol- 
lowed Graham  i'.  Smith,  27  C.  P.  1,  that  the 
transitus  was  at  an  end,  and  that  the  plaintififa 
had  lost  the  right  to  stop  the  goods.  Wiley  el 
al,  v.  Smith,  1  App.  11.  179,  since  affirmed  in 
the  Supreme  Court. 

The  previous  decisions  on  the  right  of  stop- 
page as  to  goods  in  bond — Burr  et  al,  v.  Wilson, 
13  Q.  B.  478  ;  Howell  et  al,  v.  Alport,  12  C.  P. 
375  ;  Lewis  et  al.  v.  Mason,  36  Q.  B.  590 ;  Wilds 
V.  Smith,  41  Q.  B.  136, — reviewed.     lb. 


See 
3368. 


DoH  et  al.  V.   Law  et  al.,  12  0.  P.  460, 


VII.  Rescinding  the  Contract. 

A.  &  Co.  purchased  goods  in  England  from  B., 
which  were  shipped  to  them  per  Grand  Trunk 
Railway,  to  be  delivered  at  L.  While  the  goods 
were  being  transported  A  &  Co.  becoming  insol- 
vent, determined  not  to  receive  them,  and  wrote 
B.  to  that  efifect,  who  immediately  assented,  and 
sent  out  a  power  of  attorney  to  two  parties  to 
(Kst  for  him.  In  the  meantime,  and  while  the 
goods  were  in  charge  of  the  G.  T.  Railway,  de> 


fendants  in  these  suits  placed  executions  a'air  tl 
the  goods  of  A.  in  the  hands  of  tl.u  shuril  || 
seized  the  goods  at  Cornwall,  hipuh;  ,'J0(|  ,,r2 
miles  from  the  place  of  delivery  :  -IIolil  tli 
the  declining  to  receive  the  gooils  liy  A.  in  tlJ 
course  of  delivery,  communicatLMl  ti)'|',.,il||ii|{'j 
assent  to  and  acting  upon  it  as  sonii  iisadvijflJ 
vested  the  goods  in  B. ,  who  was  as  ,i"iiii]st  tlii 
executions,  entitled.  The  right  of  st(?i,|i,we  J 
transitu  did  notarise.  Don  v.  Law  if , if 
Don  V.  Oijilvie  et  al.,  12  C.  P.  4(iO.  ' 

Defendant  bought  from  plaintilla  i|iwiititv 
oil  at  four  months'  credit.  Plaiiitill  dcliv™ 
the  oil,  but  defendant  refused  to  acct-pt  a  f, J 
months' draft  for  the  price,  alleging  that  it  wi 
not  according  to  sample.  Plaiiitill' a.s.s(;iitiilaJ 
requested  defendant  to  retmii  the  nil,  «|,ij 
defendant  promised,  but  failed  tn  do  withirl 
reasonable  time.  Before  the  four  Wdntlis  i 
expired  plaintiff  sued  for  goods  sold  and  delivi 
ed  : — Held,  that  the  original  coiitiact  liadli 
rescinded,  and  that  the  plaintitf  mii^htsiie  uik, 
new  contract  arising  out  of  the  lotLiitiun  of  L 
oil  by  defendant,  lliomimun  v.  Smith,  21  C.  Pj 

In  March,  1872,  the  plaintiff,  a  uiercliant' 
Orillia,  gave  to  D.,  the  travelling  a<;i.nt  nf^ 
fendants,  who  were  merchants  at  Mciiitiuaj,! 
order  for  certain  goods,  amongst  wliidi 
500  kegs  of  nails,  at  §3.80  \\i:r  tun,  HJiielil 
accepted,  the  goods  to  be  dclivfi'Lil  ninnti 
during  the  season  or  sooner  ■:  recjuirtd  liv  I 
plaintitf,  at  six  months'  credit.  In  Maj 
ing,  after  all  the  goods  except  tho  nails  iiad  Ii 
delivered,  the  plaintiff  was  burnuil  out,  iiic 
sequence  of  which  he  bccaniL'  insnlvwit,  auj 
notified  his  creditors,  giving  tlioni  a  sfatimtiif 
his  assets  and  liabilities,  and  oH'oiing  tba 
composition  of  60  cts.  in  the  .■?,  wiiioii  a 
accepted;  and  a  deed  of  conipdsitiou  aiiilj 
charge  was  executed,  the  composition  beiiigj 
by  instalments  at  certain  stated  iieriwls, 
plaintiff  to  give  his  creditors  his  proiuisstiryn 
for  the  said  instalments,  and  to  assign  tu  a  I 
tee  certain  policies  of  insurance,  and  other  i 
rities  for  the  due  payment  of  the  instiiliui 
but  on  the  payment  of  the  instalments  alj 
times  specified  the  creditors  were  to  lelias 
plaintitl'  from  all  their  claims.  Xeitlara 
meeting  of  defendants'  creditors,  nurattiiel 
the  deed  was  executed,  was  any  mention  i 
of  the  plaintiff's  intention  to  re(iuire  tliej 
formance  of  the  contract  as  to  the  nails,  nof 
he  include  it  as  one  of  his  assets,  either  i| 
statement  delivered  to  his  creditors,  or  i 
schedule  attached  to  the  deed.  There  wai 
tradictory  evidence  as  to  a  rescission  of  thd 
tract  in  fact,  but  the  jury  found  there  hm 
none.,  The  plaintiff  having  subseqiientij] 
defendants  for  non -delivery  of  the  naih ; 
by  this  court,  and  affirmed  on  appeal,  ( 
C.  J.  of  Appeal,  dissenting, )  that  the  etij 
shewed  a  rescission  in  law  of  the  contra 
conduct  of  the  plaintiff  having  been  sucW 
justify  the  defendants  in  the  belief  tliat  hel 
ded  to  abandon  it  upon  his  insolvency,  aiiif 
being  evidence  that  the  defendants,  insi^ 
lief,  likewise  abandoned  it.  Per  Draper,  J 
of  Appeal,  that  though  the  plaintiff's  msoH 
coupled  with  the  other  evidence,  diil  notl 
end  to  the  contract,  it  entitled  the  ileffflc 
payment  in  cash,  which  the  plaintiff  (F 
tender ;  and  on  this  ground  he  eoulJ  notfl 
Bingham  v.  Mulhulland  et  al.,  25  C.  ?•  211 


1^  u .«»  V.  Redpath,  39  Q.  B.  157,  p.  3366; 
fcv.  McWhirter,  40  Q.  B.  598,  p.  3366. 


VIII.  Proceedino.s  on  Contract. 
1.  Parl'tM  Liable. 

I  An  action  for  goods  bargained  and  sold  will  lie 
liiiist  a  ijcrson  wlm  hiis  become  resiwinsiblo  for 
tiaviiiiut  of  goods  delivered  to  a  third  party. 
Kl!w«</<'/.  V.  .lA>/i«''',  4().  S.  137. 
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iQiKTe,  where  there  are  partners  employed  i 
liiuL' engini's,  &o.,  ami  tne  plaintift'  makes  an 
%ts8  contract  witli  one  for  an  engine,  can  he, 
mthstaiiiling  s"*^!'   contract,  sue  them  all. 
.utdl-  V.  Ballard  et  al.,  7  Q.  B.  366. 

iDefemlant  piireh.ised  goods  from  the  plaintiffs, 

th  iiistrnctions  to  charge  and  send  tliem  to 

(F.  whicli  they  did,  and  after  receiving  from 

1  a'portion  of  the  purchase  money  brought 

iiactidn  against  defendant,  claiming  that  he 

I  liable  as  purcli.iser.     Several  letters  were 

Itinliydefenilant,  written  by  the  plaintiff  to 

^  in  one  of  which  was  the  following  passage  : 

Itis  now  so  long  since  your  account  was  due, 

it  there  is  no  other  recourse  left  except  to  fol- 

(opMr.  M.  (defendant)  wh )  is  guarantor," 

Jul  another,   "We  shall  place  the  matter  in 

thamlsof  G.,  with  instructions  to  proceed  im- 

iately  against    you   and    Mr.    M.    for  the 

ut."    Ine  plaintitTs  also  proved  that  defen- 

kthad  onlcrcd  goods  in  the  same  manner  from 

rcliantt  la  };I<"itrpnl,  and  in  some  instances 

I,  and  in  others  gi  »'en  his  own  notes  for  them, 

itliatwhen  asked  to  pay  this  demand,  he 

lit  would  he  all  right.     The  jury  having 

^il  for  the  plaintifTs,  the  court  refused  to  dis- 

ktlic  verdict.     Semble,  that  the  evidence  as 

|deieii(iaut  ordering  goods  from  others  was 

srly  received.     Oijilvk  et  al.  v.  McLeod,  1 1 

toitiff  bnniglit  ejectment  against  D.,  and 

;  that  D.  was  about   to  remove  a  barn 

Bthelot  in  dispute  to  other  land  which  be 

ftoeil  from  defendant,  he  went  to  defen- 

11  sn  1  told  liim  that  it  was  his.    D.  afterwards 

!  barn  there,  though  defendant  forba*le 

1;  and  the  plaintiff  then  sued  defendant  for 

Iforgoods  sold  and  delivered : — Held,  that 

iBsnming  the  barn  to  be  a  chattel,  he  could 

(cover,  for  there  was  no  contract  or  privity 

ten  them.    Best  v.  Boice,  22  Q.  B.  439. 

jling  the  facts  most  favourably  for  plaintiff, 

feared  that   McA.,    being  authorized  by 

nts,  inirchased  the  goods  in  question  for 

I,  together  with  certain  lands,  from  plaintiff, 

5  to  give  land  in  payment,  and  that  the 

^sliout  sixteen  months  after  were  in  posses- 

lioneof  the  defendants,  on  a  portion  of  the 

jrliichhad  been  conveyed  by  the  plaintiff 

iilefendaut  alone  : — Held,  that  the  plain- 

ildnot  recover  for  goods  sold,  for  if  McA. 

fitliorized,  the  contract  was  to  pay  in  land  ; 

1  not,  the  fact  of  the  goods  being  found 

e  defendant  could   not  prove   a  joint 

The  bill  or  invoice  of  the  goods,  signed 

k  plaintiff,  was  made  out,  stating  the  sale 

[to  McA.    Semble,    however,    that  this 

I  not  have  been  a  conclusive  objection,  if 

Were  shewn  to  have  been  really  made  to 

'uti.   Thayer  v.  Street  et  al,  23  Q.  B.  189. 


In  an  action  for  74,000  bricks  sold  and  de- 
livered, the  plaintiff's  evidence  went  to  shew 
that  he  sent  the  bricks  to  the  Town  Hall  in 
Yorkville,  which  was  in  defendants'  possession, 
and  that  they  were  used  there  in  t'le  erection  of 
a  stable  for  defendants,  wliich  one  K.  with  others 
was  superintending.  Plaintiff  received  .^lOO  on 
account  from  E.,  and  afterwards  ^ilOO  more  from 
defendants'  office,  Itut  under  what  circumstaiicea 
or  from  whom  ilid  not  appear.  A  written  agree- 
ment was  produced,  by  wliich  the  plaintiff  agreed 
to  sell  antt  deliver  to  E.  at  the  Town  Hall  yard 
90,000  bric'.^s,  to  be  paid  for  by  the  defendants' 
note  endorsed  by  E.,  with  defendants' Iwnds  as 
collateral  security.  A  verdict  having  been  found 
for  the  plaintiff,  defendants  objecting  that  E.  only 
was  liable  : — Held,  that  it  should  have  been  left 
to  the  jury  to  say  whether  the  bricks  sued  for 
were  delivered  under  tiie  agreement  with  E.  or 
independent  of  it,  and  it  not  being  clear  that  the 
case  had  been  so  left,  a  new  trial  was  ordered. 
Severn  v.  Toronto  Street  li.  W.  Co.,  23  Q.  B.  489. 

See  Thayer  y.  Street,  22  Q.  B.  .'152,  p.  3006; 
Mooret  al.  v.  lioijd  et  al.,  23  Q.  B.  459,  p.  3372. 


2.  Actions  for  Clond.->  Sold  and  Delirered,  and  for 
Hoods  Jian/aiiied  and  Sold. 

(a)    When  the  Artion  vnll  Lie. 

Semble,  that  if  in  an  action  upon  the  case  for 
not  manufacturing  400  busliels  of  wheat  into 
Hour,  tlie  plaintiff  recover  damages  e(pial  to  the 
value  of  the  wlieat  delivered  to  tiio  defendant, 
the  latter  cannot  bring  an  action  for  goods  sold 
for  part  of  the  wheat  whic^li  bad,  in  point  of  fact, 
been  re-delivered  to  the  plaintiff,  and  that  such 
re-delive'y  should  have  ))eeii  given  in  evidence 
in  mitigi.tion  of  damages  ;  and  that  an  fiction 
upon  the  common  counts  could  not  at  fvny  rate 
be  sustained  in  such  a  case.  Andriin  v.  liurwell, 
Tay.  382. 

Where  defendant  in  this  country  ordered  cer- 
tain articles  of  clothing  from  the  plaintiff  from 
England,  and  on  arrival  here  they  were  received 
by  the  plaintiff's  agent,  wlio  did  not  tender 
them  to  nor  leave  them  with  defendant,  but 
demainled  payment  for  them,  which  was  re- 
fused ; — Held,  that  an  action  for  goods  sold  and 
delivered  would  not  lie,  but  that  the  plaintiff 
should  have  declared  sj)ecially  for  the  non-ac- 
ceptance.    Lane  v.  Melville,  3  O.  S.  124. 

Where,  in  assumpsit  for  goods  sold,  the  plain- 
tiff produced  two  writings,  by  one  of  which  he 
agreed  to  deliver  to  A.  W.  &  Co.  100  barrels  of 

Eork  at  a  certain  price,  and  by  the  other  signed 
y  the  defendant,  "  agent  of  A.  W.  &  Co.,'  the 
defendant  agreed  to  p.ay  for  pork  by  bill  in 
favour  of  the  plaintiff :— Held,  that  although 
defendant  was  personally  liable  on  his  under- 
taking, yet  that  the  plaintiff  should  have  brought 
his  action  against  him  for  not  furnishing  the 
bill,  and  not  for  goods  sold.  Counter  v.  Roebuck, 
E.  T.  3.  Vict. 

WHiere  plaintiff  sold  goods  to  defendant,  who 
was  to  give  his  note  at  three  months  for  the 
price,  but  afterwards  took  away  the  goods 
without  giving  it  : — Held,  that  an  action  for 
goods  sold  would  not  lie  until  the  time  of  the 
credit  had  expired.  Magrath  v.  Tinnimj,  6  0. 
S.  4S4. 
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Dofeu<liHit  purchaaed  gomU  at  aucUoii,  on  the 
following  turms  :  "  Uniler  £2  10s.  cash  down; 
over  that  nnionut  but  under  ■Cl*25,  eleven  montlm' 
credit  on  approver!  un<lorcied  notes  witli  interest : 
— Held,  {contirniing  Wakefield  v.  Gorrie,  5  Q.  B. 
159)  that  an  action  would  not  lie  upon  the  com- 
mon counts  until  the  time  of  credit  hiul  expired, 
Sillimmi  V.  McLean,   13  Q.  B.  544. 

Where  a  party  li.ia  subscribed  for  shares  in 
a  steamerwhich  another  person  intends  to  build, 
if  he  refuse  to  accept  and  pay  for  the  shares, 
au  action  can  only  be  maintained  on  the  special 
agreement,  not  for  the  price  of  the  sluires  m  tlie 
boat  not  yet  built,  as  if  they  were  a  vendible 
commodity.     Cameron  v.  T/wriihiU,  1  Q.  B.  132. 

\Vhere  the  ])laintifF  had  agreed  verbally  with 
defendant  to  purcliasc  land  from  liini,  and  hav- 
ing been  let  into  possession  hi;d  made  naynients 
on  account  in  money  and  cattle,  and  defendant 
afterwards  sold  the  land  to  another,  promising 
to  repay  what  lie  had  received  from  the  plaiii- 
tift' : — Held,  that  on  his  refusing  to  do  so,  the 
plaintiff  could  recover  the  amount  from  him  in 
an  action  for  goods  sold  and  delivered.  IJill  v. 
Stanton,  2  Q.  B.  149. 

To  sue  for  goods  barg.ained  and  sold,'tho  plain- 
tiff must  prove  a  certain  price  agreed  upon  ;  if 
he  cannot,  there  should  be  a  speciivl  count  for 
not  accepting.  Elvidije  v.  Richanhon,  3  Q.  B. 
149. 

"Good  to- 


—  for  the  above  goods,  either 
to  be  returned  or  paid  for,"  attached  to  a  list  of 
the  goods  : — Held,  that  after  demand,  the  goods 
might  be  sued  for  as  goods  sold  and  delivered. 
llaj-vie  V.  Clartfon,  6  Q.  B.  27. 

A.  was  cutting  timber  on  B.'s  land  ;  B.  re- 
fused to  allow  him  unless  C,  who  was  to  get  the 
timber  when  cut,  should  become  answenible  to 
B.  for  it ;  C.  agreed  to  become  so,  and  A.  was 
permitted  by  B.  to  take  away  the  timber.  Ili 
was  further  agreed  between  B.  and  C,  that 
upon  the  timber  being  passed  at  Bytown  free 
from  duties  to  the  government — that  is,  passed 
as  private  timber —  B.  should  be  paid  by  C.  the 
price  the  government  would  have  paid  for  it 
had  it  been  Crown  timber  :—  Held,  that  upon 
this  verbal  agreement  B.  could  sue  C.  for  goods 
sold  and  delivered,  when  the  time  arrived  for 
passing  the  timber  through  Bytown.  McNahv, 
McGill,  G  y.  B.  142. 

Wliere  the  plaintiff  contracted  under  seal  to 
deliver  timber  of  certain  specified  dimensions 
and  it  fell  sliort  of  the  size,  but  was  accepted  and 
used  : — Held,  that  he  might  recover  on  the  com- 
mon counts.      White  v.  Mannlmj,  13  Q.  B.  G40. 

Plaintiff  verbally  agreed  to  purchase  certain 
land  of  defendant,  giving  goods  in  part  payment 
on  account  of  the  purchase  money  : — Held,  that 
the  absence  of  any  written  agreement  would  not 
entitle  the  plaintiff  to  sue  for  the  price  of  his 
goods  as  if  payable  ui  money.  IIoskiuH  v.  Mitcha- 
son,  14  Q.  B.  551. 

Held,  that  upon  the  evidence  in  this  case,  set 
out  in  the  report,  the  defendant,  who  had  acted 
as  agent  for  the  plaintiff  iu  selling  trees,  could 
not  be  held  liable  on  the  common  counts  for  the 
trees  sold,  but  must  be  sued  specially  for  not 
accounting.     Leslie  v.  Morrison,  16  Q.  B.  818. 

Action  by  a  foreign  corporation,  incorporated 
in  the  United  States,  agamst  residents  of  this 


province,  on  the  common  count.s.  PU  tvjk 
defendants  are  subjectn  of  this  provinoe,  a\\ 
plaintiffs  are  a  foreign  eorporalimi,  ain'l  oamnti 
sue  in  this  province.  On  demurror  ;— Hulil  tliatl 
although  the  plaintiffs  might  not  In;  alilu  tosn  | 
for  go(jds  bargained  and  sold  on  a  ciintraotiii",]'! 
wholly  in  Upper  Canr,da,  they  vmM  f(,r  ,,|^'|*| 
sold  and  delivered  ;  and  as  in  this  i  ;tse  tlitijW 
must  be  taken  to  apply  diatrilmtively  t(i4cji 
cause  of  action  stated  in  the  cimnt,  tliattkacJ 
count  stated  in  Canada,  must  ))t!  tiiken  tn  hiv* 
been  of  andccmcerning  dealings  \i  liicli  tcKikpUcJ 
ilia  foreign  country,  where  the  l•i^'llt  of  tboiJ 
])oration  to  bo  a  party  to  sucli  indcuediiigiicoulJ 
not  be  denied.  The  Union  Imliu  Kulther  t'o  vl 
jrMard,6C.¥.n.  •" 

H.  signed  a  writing  in  the  following  wonls 
"Toronto,  16th  December,  18.")8.  Mr.  Dixuu 
Please  let  the  bearer,  B.,  have  what  gdnds  ij 
may  re<|uire,  and  charge  yours,  M.  llutdmi«iii.1 
Held,  not  a  guarantee  for  goods  furnished  Ui  R,  J 
the  authority  of  it,  but  a  direction  to  fiiriiinhtJ 

foods  on  defendant's  credit  as  i)rinuiittl  gj 
h-aper,  0.  J.,  and  Richards,  J.,  disiigietd  ml 
defendant's  liability  on  the  coinmou  cdiuits,  m| 
Hagarty,  J.,  delivering  no  judginunt,  tlic'i 
dropped.  Orasett  et  at.  v.  JJiitchiii.-iiii,  10  L'  1 
205. 

To  an  action  on  the  common  counts  for  goo 
sold  defendant  pleaded  that  at  the  time  nt  s^ 
tlfe  plaintiff  agreed  to  and  did  receive  in  ui 
ment  therefor  two  promissory  niitusimulelndj 
M.  The  plaintiff  replied  tiiat  he  was  ii„!nc3 
to  receive  these  notes  by  fraud  (setting  mit  dj 
fendant's  fraudulent  representation  rcspcctiij 
them.)  The  facts  as  stated  in  the  iileadini 
being  admitted  by  the  plaintiff's  counsel :— Hel 
that  the  plaintiff  could  not  recover,  for  tlJ 
being  an  express  contract  defendant's  fraiuleoa] 
not  create  an  implied  one,  though  it  wimlileiitij 
the  plaintiff  to  sue  in  trover  for  the  gooils,  ( 
maintain  a  special  action  for  the  deceit.  6/ifrj 
V.  McCoi/,  27  Q.  B.  597. 

Defendants,    B.  &  A.,  being  in  partncphi| 
agreed  under  seal  to  buy  a  (luautity  of  toiu 
from  D.  M.,  one  of  the  two  pl.iiiitilfs.    B.  Mguj 
the  name  of  defendants'  Krni  oppdsite  to  ( 
seal.     By  another  sealed  instninicnt  of  tlie 
date  the  plaintiffs  agreed  to  deliver  tlie  tokJ 
to  defendants,  and  this  was  also  signed  upj 
to  one  seal  by  B.,  in  the  name  of  defeiida 
firm,  and  opposite  the  other  by  D.  M.,  iierB.1 
Plaintiffs   cteclared   as  upon  a  p:u'ol  agrifiii<j 
for  not  accepting  the  tobacco.     Coninion  cm 
were  added,  but — Held,  that  the  contract  ual 
the  evidence  could  not  be  treated  as  cxecntf 
and  plaintiffs  therefore  could  not  recover  og 
them.     Moor  et  al.  v.  Boyd  H  al.,  23  Q.  B,  ■' 

See  Wakefiekl  v.  Gorrie,  5  Q.  B.  159,  p, : 
Hiffernan  v.   Thompson,  6  Q.  B.  -'07,  p. 
Thayer  v.  Street  et  at.,  23  Q.  B.  189,  y.l 
Cox  v.  Jones,  24  Q.  B.  81,  p.  3339;  Tom 
Tudhope  et  al,  37  Q.  B.  200,  p.  33.'57. 


(b)  Other  Cwf'.f. 

In  debt  for  goods  found  and  provnded  fori 
M.  at  defendant's  request,  not  alleging  by  jr 
tiflf :— Held,  declaration  sufficient,  ou  mohoj 
arrest  judgment.  Kendrick  v.  Mamtll, , 
B.  94. 


I  See  Thonqison  v,  Sm 


IA receipt  by  A.  for 
Irenand  accepted,  is 
rty  accepting  it  fron: 
IB.  505. 
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r  wijhiiig  to  procure  a  water  wheel  which, 

«th  the  existiiig  water  power,  w,)uia  bo  sulti- 

I .  ,  Id  drive  the  iimchmery  in   his  mill,    A. 

|Srt.Kik  to  put  in  a  "  four-foot  SanipBoii  Tur- 

wiieel,"  which   ho    warrartcil    would   bo 

Ivieiit  for  tliu  purpose.     The  vheol  was  after- 

„l8  put  i".  li"t  proved  not  to  bo  fit  for  the 

mnise  for  wliich  it  was  wanted.    The  time  for 

Suuut  of  the  agreed  price  of  thy  article  having 

■    I  C.  sued  A.  for  breach    >(  the  warranty 

recovered  .«I438  damages.     A.  subsequently 

^  L'  for  tlie  price,  and  0.   tiffered  to  tfive 

riJence  in  mitigation  of  damages  that  the  wheel 

y„rtlilfss  anil  of  no  value  to  him.     ()l)jection 

ft!  taken  that  it  was  not  competent  to  C.  to  give 

IV  evicleneu  in  reduction  of  damages  by  reason 

the  brcioh  of  warranty,  or  on  the  ground  of 

ie»beel  not  answering  the  purpose  for  which 

was  intended,  and  the  learned  juduo  presiding 

jtthe  trial  declared  the  evidence  madmissible  :— 

Idd  Ml  appeal,  reversing  the  judgment  of  the 

imrt  iif  Apiieal  for  Ontario,  that  as  tlie  time  for 

lyrnent  of  the  agreed  price  of  the  article  had 

jseil  when  tlie  first  action  was  brought,  and 

Mfriiil  damages  for  breach   of  warranty 

ken  recovered,  the  evidence  tendered  by 

uithis  case  of  the  woi'thlesaness  or  inferi- 

litv  iif  the  article    was   admissible.      .Strong, 

i 'fa.  Church  vAhcll,  1  Sup.  C.  442;  2G  O. 

],'33S. 

[see  ThoDiimn  v.  Smith,  21  C.  P.  1,  p.  3368. 


IX.  Mlsceixaneous  Casem. 

lAn  action  on  the  case  in  the  nature  of  a  con- 
lincy  (l(H!S  not  lie  against  a  ])erson  supplanting 
othtT  in  the  purchase  of  goods  which  had  lir.st 
-J  contracted  for  by  the  latter  party.  Davin 
pi,»rf<fl;.,2Q.  B.  464. 

lAitceipt  by  A.  for  flour  as  in  store  for  B., 
Ireoanil  accepted,  is  not  conclu«ive  upon  the 
rty  accepting  it  from  B,  Mail'  v.  JJoltun,  4 
IB.  505. 

.  agreed  to  sell  to  B.  a  lot  of  land,  and  to 
(him .1  deed  upon  payment  of  a  certain  price 
luistahnents.  B.  went  into  possession  of  the 
hut  made  default  in  the  payments,  where- 
1  A.  conveyed  the  same  lot  by  deed  to  O.  ; 
I  being  still  in  possession,  after  default  and 
rthe  conveyance  to  C,  cut  timber  on  the 
I,  and  sold  the  l.)g8  to  D.,  who  had  no  notice 
iC.'s  title.  C.  brought  ejectment  against  D., 
igg  the  dumise  at  a  period  antecedent  to  the 
ing  of  tlie  tiinlier,  and  recovered.  He  then 
k  notice  to  U.  not  to  pay  any  more  money  to 
Ion  account  of  the  logs,  but  to  pay  the  balance 
f  to  him,  C.  B.  sued  D.  in  assumpsit  for  the 
e  of  the  logs,  and  D.  set  up,  as  a  defence, 
[notice  and  the  paramount  title  of  C.  : — Held, 
pee  good,  the  rule  of  caveat  emptor  and  of 
icls  not  applying  strictly  in  tliis  case. 
ITa/ion  V.  Grover,  3  C.  P.  65. 

iaintiff  (a  merchant)  having  delivered  cloth, 
L  to  lie  made  up  into  coats,  to  a  tailor,  who 
le  up  cloth,  &c. ,  for  plaintiff  and  others,  and 
leihibited  for  sale  and  sold  clothe  on  his 
|tecount,  and  he  having  sold  the  coats  made 
Iaintiff 's  cloth  to  defendant: — Held,  that 
btiffwas  entitled  to  recover  them  from  de- 
pt,  and  that  the  maxim  of  caveat  emptor 
"  ■    ThompaoH  v.  miUs,  4  C.  P.  399. 


Covenant  against  incumbrances  on  sale  of  ves- 
sel. Action  thereon.  KH'ect  of  notice  to  vendee 
of  the  incumbrance  complained  of.  Kipiitablu 
defence.  Payment  of  jiurchase  mtmey.  MC' 
Dondletal.  v,  1  Iioiiijihoii,  K)  Q.  B.  1.54. 

The  plaintiffs  supplied  goods  to  a  co-operative 
association,  formeil  under  2!)  Vict.  c.  22,  on  the 
order  of  their  manager.  Tlie  terms  of  purchase 
were  said  to  be  casli,  but  it  appeared  that  ac- 
cording the  course  of  dealing  between  the 
tiartics,  before  payment  the  invoices  were  laid 
)ef(ire  a  board  meeting,  and  if  found  correct  the 
treasurer  was  ordered  to  pay.  These  goods  were 
ordered  in  .January,  and  not  paid  for,  and  in 
July  the  plaintiffs  sued  : — Held,  not  a  cash  trans- 
action, within  tlie  14th  section  of  the  act,  and 
that  the  plaintilfs  could  not  recover.  Scml)le, 
that  the  defence  shouhl  have  been  8i)ecially 
pleaded,  and  the  plea  was  allowed  to  bo  added. 
Fitzijcrald  H  al.  v.  The  Loiidan  Cu-oji<:rative 
Ansociation,  {Limited,)  27  Q.  B.  605. 

.Sale  of  goods — Part  payment  by  way  of  de- 
posito — Might  to  recover  back  deposits  on  sale 
falling  through.  I'hippen  v.  lli/land,  19  C.  P. 
410. 

Sale  of  United  States  postage  stamps  taken 
by  a  Confederate  ship  from  a  United  States  ves- 
sel durinij  the  civil  war — Purchase  with  notice 
of  the  (lefective  title— Stamps  ordered  to  be 
delivered  up  to  the  United  Stjvtes  government. 
The  United  States  of  North  Am'-rica  v.  lioud,  15 
Chy.  138. 


SALE  OF  LAND. 
I.  Statute  of  Fraui>s. 

1.  Wh(U  Contracts  are  Within,  3376. 

2.  Note  or  Memorandum,  .'5381. 

3.  Payment  or  Part  Performance,  3385. 

4.  Other  C'axes,  3386. 

5.  Salei  1)1/  Auction — See  Auction  and 

AUCTIOSEKK. 

6.  Ah  Affeelinij    Specific  Perfonnance 

— See  SrKciFic  Perkokmance. 

7.  Sales  of  Timber — See  Tisiber. 
II.  Contract  of  Sale. 


1. 
2, 

3. 


Conditions  Precedent,  3387. 

Right  to  Poaieimon,  .3390. 

When   Time  is  of  the  Essence  of  the. 
Contract,  3:J91. 

4.  Description    of    PremUes  or   Pro- 

perty, 3393. 

5.  Interest,  3394. 

6.  Rents  and  Profits,  3395. 

7.  Dilapidations,  3395. 

8.  Other  Cases,  3396. 

9.  By  Auction  —  See   Auction   and 

Auctioneer. 

10.  By  Lottery — See  Gaming. 

11.  Covenants  in — See  Covenant. 

12.  Fraud  and  Misrepresentation  in — 

See  Fraud  and  Misrepresenta- 
tion. 

13.  Fixtures— See  Fixtures. 
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14.  IinproiywrnU—See  iMrRDVKMENTS 
ON  Lank. 

16.  Lennei>  with  Rhjht  to  Piirrh(Me — Sre 

Landloiu)  ani>  Trnant. 
1(5.    Winn  a  Mortiiaiiv-Sii'  MoiiTdAciE. 

17.  Powim  of  Ai/niU—See  Principal 

AND  AdF.NT. 

18.  Poiifm  of  TnmteeH—Sii:  Trusts  an  d 

Thustees. 

19.  SiM-eifir   Prffiirmniice  qf—See  SrK- 

t'IKIC  rEKKOK,MANCB. 

III.  Title. 

1.  Acceptann-  qf  Title,  3398. 

2.  Incuvihrnud'H. 

(a)  How  far  a  Dr/nice  to  Mnrt- 

ijaiji'H    for     the     Purcluuic 
Mwu'ii,  3401. 

(b)  Pitfrh'ine  nuhjcct  to  Mortyayf, 

3404. 

(c)  Tajr^,^m7. 

3.  Cloiul  on  Title,  3408. 

4.  PurclKtucmfur  Value  with  and  with- 

out Notice. 

(a)  Oenemllji,  3410. 

(b)  Effiet  of  Notice  under  the  Reg- 

intrii   Acta  —  See    Reoistky 
Laws. 

5.  Eridence  of  Title,  3413. 
(5.   Other  Casefi,  3415. 

7.  Title  Ih-ohSee  TiTLE. 

8.  CoreiKuilnfiir  Title — See  COVENANTS 

FOK  Title. 

9.  Specific  Performance  when    Title  ix 

Imperfect  —  See   SPECIFIC    Pek- 
EOKMANCE. 

IV.  PRErAUATION  AND  TeNDEE  OF    DeED. 

3418. 
V.  VENDoit's  Lien. 

1.  Eflvct  of  Tnk-iixj  Security,  3421. 

2.  A>i  aijaiud  Jfeijistered  Instruments, 

3424. 

3.  Other  Cases,  3423. 

VI.    ABAXnONINO,  llESCINDINCi,  OR  SETTING 

AsiuE  Sale. 

1 .  Under  Provision  in  Contract,  3427. 

2.  Fraud  or  Misrepresentation,  3428. 

3.  Defciencij  in  Quantity,  3429. 

4.  Defective  Title,  3430. 

5.  Other  Cases,  3431. 

VII.  Actions    and    Procsedinos  on  the 
Contract. 

1.  To  Recover  hack  Deposit  or  Pur- 

chase Motley,  3432. 

2.  Actions  for  the  Price,  3436. 

3.  Damaijes,  3438. 

4.  L'iyhts  of  Creditors,  3439. 

5.  Otlur  Cases,  3440. 

VIII.  Miscellaneocs  Cases,  3440. 

IX.  Under  Sales  for  Taxes— <S'ee  Assess- 
ment and  Taxes. 

X.  Of  Chops — See  Crops. 
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XL  Crown    Landh— .9m  Crown  I^vti 
XII.  Dekiw  for— .SVr  Deed. 

XIII.  DowkRt  -SVc  DowKH. 

XIV.  Kicmande  of  Lands  — .sv.    i;,,.,- 
XV.  Under  Executtion— .V.^  KxKcrrinK 

XVI,    FrAII)    in— .SV«     Frai  I.  AM.  MlKHn 
KF..SK.NTATION, 

XVII.  Maiirm'.I)    Woman's    I'ltcwr-.itu 

IIUHIIANI)  AND  WlKi;. 

XVIII.  Indian    Lands— .SV«    Inhias  [.j,^,,, 
XIX.  Infants'  Pkoperty— .SVr  Inkam. 
X.\.  Uestrainin(i\Vastk    .S'-c  Ix.nNnios 
XXI.  Licenses — SVi'  Licknsh:. 
XXII.  Lunatics'   Proi-ehtv  -.v,,.  I.inatic 
XXIIL  Mistakes  in   Dkeks  — .v,,  Mistaki 
XXIV.  MoRTOAdE  OH  Sale— *r  M(iiiT(iA(; 
XXV.  Under  Power  ok  Sai.k  in  MmtrnAQi 

— See  iMoRTdAdE. 

XXVI.  Oil  Lands— .9(c  On.  Lands. 
XXVII.  In  Partition  pRocEKiiixcs—.SVfPu 

TITION. 

XXVIIL  Took  By  Hailways-.nV  RaiwaJ 

AND  UaII.WAY  ("()MI'ANIE.S. 

XXIX.  Reoistration  OF  Dkkds— ,SVKe(iiJ 

Tuv  Laws. 

XXX.  Under    Order  of  tiii',  ('(hht- 

Sale  of  Land  dy  t>KiiEU  of  rffl 
Court. 

XXXI.  Specific  Perkokmanck  of  ContiiaiI 

FOR— .S'.  (■    Sl-KCII'lc    I'KIII'OKMA.VCI 

X  XXII.  Of  Timhei!-  .SVr  Timukk, 

XXXIII.  Voluntary  Convevancks— *?  VoJ 
UNTARY  Conveyances. 


1. 


I.  Statute  of  Frauds. 
What  Contracts  are   Within. 


All   item   in   an  account  statcil  lieingasni 
charged  for  tlio  i)riuo  of  a  lot  uf  liuiil,  ilmiiiil 
make  it  incumbent  on  a  iilaiiitill'  to  pnivc 
agreement   respecting  such   liuid  to  have' 
made  in  writing.     Dultou  v.  I ii>! is,  Tay.  ISl. 

A  defendant  casually  ol  .serving'  to  a  tbij 
party,  in  the  presence  of  the  jilaiiititt,  thatl 
has  paid  the  whole  price  fur  liis  laml,  exurpl 
certain  sum,  without  any  fui-tlu'i'  i'xi)laii;iti(iii,l 
not  satisfactory,  if  any,  eviduni'd  uf  an  mi 
stated.  Semble,  that  if  it  had  Iklii,  tlie  Stati] 
of  Frauds  would  not  have  apiilic'il,  tlidiii; 
sum  was  due  in  respect  of  tliu  sale  of  lanl 
Curtis  V.  Flindall,  3  Q.  15.  323. 

Action  on  account  stated,  to  recover  Jlj 
which  defendant  was  to  pay  j.laintift'  fore 
up  his  purchase  of  land  from  (k'fundant.  It « 
proved  that  defendant  had  iuliiiowleilgaiti 
he  was  to  pay  plaintiflf  this  sum,  ))ut  tlierel 
a  nonsuit  for  want  of  an  agreenient  in  writii 
— Held,  that  if  the  ackiiowlodgnieiitnasM 
after  the  agreement  had  been  caiicclied  and  j 
land  re-Bold  by  defendant,  the  jilaiutiff  i 
recover ;  and  this  not  being  clear  on  thed 


Ideocc  a  new  trial 

l/at't.   '''■'""'  Y.  Hri 

|ii)f/ V.  Chtrh;  I; 

yiM're,  in  the  mi 
Thiiit  remiy  fur  thi 
Jtfttel,  iHit  rwniir 
^WLrfl)/--/,  ."»(>.  N.  5, 

I  Where  n  fntlior,  ii 
( lin  prn|M'rty  to  gi 
I  iiuhioeii  by  thi 
|Pi|»'rt,v  of  II  straiij, 
t  mh  uxchango,  a 
jivit,  m  that  it  injg 
bf  rest  of  till!  fiiiiiib 
Inimiml  <'nn»iiluriiti(i: 
*|  rcceiveii  in  cvch 
fct'iniof  tht!  fjithor 
niMt  the  8(111  for  ( 
mine;  that  thiy  « 
juiileratinn  Rtatmi  ii 
Iran  iiitiTest  in  l:iiid 
U'tiil.  V.  I'anidl. 

lAnajTreemciit  to  ci 
iltake  the  wimiX  aft 
Jfntnf  thelalwiur,  is  i 
■Diiii  the  statute. 
hT'-U 

:.  trover  for  a  dood, 
fcttlrit  the  pliiritifl 
[liffeiiilant  to  lie  retiir 
isnutatfeoteii  by  th' 
O'ltil  hy  'lefeiidiviit. 


Arifht  to  eross  the  1 
MNstriKited  ^vill   not 
Int.    MUU  y.  I[„pl-i„: 
I.  liciiig  lessee  of  Im 
t  mthiii  a  certain  pi 
iftieil  his  interest  to 
|tlie  deed  in  his  ii« 
intitr on  repayment 
'b  interest  at  20  per 
tiT,  and  the  owner 
fn«: expired,)  rofnsod 
ler price.    Ujjon  aeti 
luges  :-HeId,   that 
k  to  land  not  in  w 


''".'/  V.  Weir,  9  ( 
Iflil,  that  an  .igreonie 
71'iacctptnnd.seoti 
I,  in  place  nf  fences, 
m  to  land  witliin  tl 
"•/^o.,  di'/emlanf.i,   ,, 
¥>i,  Rupondent,  \  \  ( 

Mint  held  a  note  o 
plmtifrforland.ii, 
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lilen«,  •  "**  *'"''*'  *'*'  Jtrnntcd  to  Mcortain  tho 

lilt  ' tlriiMM  V.  Urirlri;  18  (^.  H.  410.     Hue  also 

|lW/v.  (Vr„-/v.  I'-M;.  1',  320. 

Oiwrc,  i«  tl'"  *"'"  ''y  •*  "liPritT  <>f  (»  crop  of 

h(;it  really  fi""  "'"  lii»rvii8t,  tlio  mxlo  of  n  mere 

latti'l    "lit  ivc|uirinf{  n  writing,     llttydot.  v. 

Where  n  f.'itlior.  inteiidiiii,'  in  thu  clistriliution 
11,1,  |,rn|H'rty  to  u'vi!  liis  son  lOOnercsof  laml, 
II  inilucecl  l>y  tilt!  Hon  to  exchange  it  for  the 
miertyof  II  Htnui),'or,  tilt!  fittiitT  ]>aying  t'125 
f  »iich  iixflmn)^!'.  .'iiul  ttii!  Hon  ]ll'onliHin^  to  ro- 
u  it,  Id  tlint  it  minlit  ^o  in  tlii!  iliHtribiition  to 
frestiif  till'  fimiily,  and  tlu!  f.itlior  tliun  for  a 
miml  coiisiilunition  oonvevt'il  to  tho  noii  tlio 
Jret'liivod  in  cxclianj."'  • — Mtdd,  that  tiio  ex«- 
lidini  of  tlio  fiitlior  mi  M'taiii  an  action 

ninst  tlie  Hi'ii   for  tin  as  nionoy  paid  to 

,,.;ttiat  tin!y  wort!  not  estopped  by  the 
aiilcratioii  statoil  in  tlie  deed  ;  and  it  was  not 
raniiittjrost  i"  lands  within  the  statute.  Mc- 
„i,,(ul.\.  l'<iniAh  4().  S.   I.-)-,'. 

lAnnj-Tcemoiit  In  enter  upon  and  clear  land, 
Yitaltc  the  will"!  .iftor  it  is  out  down  in  p;vy- 
tnt  of  the  livliour,  is  not  for  an  interest  in  lanils 
lliin  the  statute.  Ifamilfim  v.  McDondl,  5 
h.720. 

|Ir.  trover  for  a  ilcod,  it  wa.shelil  that  an  a^roe- 
jnttiwt  tho  phintiff  should  deliver  the  deed 
liiefenil.iiitti)  lie  returned  on  certain  comlitions, 
(iwtalfectod  liy  tho  statute,  at  least  when 
died  by  ilofeiidaiit.  Dowlbuf  v.  Miller,  9  Q. 
1227, 

Irisht  tn  (TDSs  tho  land  on  which  a  railway 

»08tnu!teil  will  not  pass  liy  a  p.irol  agree- 

^t   M'dU  V.  Ifi,jd-iiii,  (i  ( '.  P.  US.  I 

.  king  lessee  of  land         '    a  i-ight  to  ])ur- 

e  within  a  certain  per  a  certain  price, 

fcieil  his  interest  to  V,  agreed  to  take  \ 

Itlie  ileeil  in  his  own  ...      ^  and  convey  to  j 

jbtiffon  repaynioiit  of  tho  money  paiil  liy  him 

k  intcreitt  at  20  per  cent.  B.  nogloctotl   the 

kier,  ami  tlie  owner  of  the  land  (tho  time 

pui; expired,)  refused  to  .sell  except  at  a  much  , 

pr price.    Upon  action  liy  A.  against  B.   for  I 

iiges:— Held,  that  it   being  a  contract  re- 

ij  to  land  ni>t  in  writing,  lie  could  not  re- 

r.-i/  V.  Weir,  9  0.  P.  487. 

pelil,  tiiat  an  agrooment  with  a  railway  com- 
ytoacctpt  and  soo  to  gates  on  the  plaintiff's 
\  in  place  of  fences,  is  not  .an  agreement  in 
JimtoLand  within  the  statute.  Ort'af.  Wc^t- 
i.Cn.,defeiiiliiiit>i,  Appclhinfs,  and  Vilaire, 
m,Mim<knt,  11  C.  P.  509. 

kfemlant  held  a  note  of  one  S.  for  .$080,  given 
itphintifTfor  land,  in  relation  to  which  land  a 
was  pending  in  Ch.ancery  l.v  plaintiff  .against 
*y^  met  ill  order  to  sett.e.  The  plaintiff 
Ting  first  to  he  relieved  f  •oin  the  note,  which 

'  eii'lnrsed,  S.  agreed  to  give  a  mortg.age  to 
k'laiit  on  certain  land  for  §1)00,  and  procure 
p mortgage  to  him  other  laud  for  $380 ;  and 

bt  agreed,  as  soon  as  these  mortgages 
Iregistered,  to  give  up  the  note  to  the  plain- 
IThe  mortgages  were  made  and  registered, 
T«te  was  a  previous  mortgage  on  the  land, 

letendant  transferred  the  note  to  a  third 

^^who  recovered   judgment  against  the 

The  plaintiff  then  sued  defendant  for 

ring  up  the  note,  alleging  as  the  consider- 

Ifiir  defendant's  agreement  that  S.,  at  tho 


plaintifT'H  roiiuost,  would  give  defomlant  ths 
mortgage*:  -HeM,  that  tho  eontraet  was  within 
tho  Htatnto  as  relating  to  lantl,  ami  that  lieing 
verbal  only,  tho  plaintitf  eouM  not  recover. 
•/tilniitloni'  V.  Cini'nn,  2.")  ii,   H.  470. 

IMaintiff  having  bought  land  from  defendant, 
agreed  to  pay  him  .f  I.IMK)  on  a  certain  <lay,  and 
to  give  a  mortgago  on  thi!  lot  for  tlio  balaiiee  of 
tho  jiurchast!  money,  ilefondant  agreeing  toaeeeiib 
in  part  j)ayni(!nt  of  tlu'  latter  .an  assigmnent  of^n 
mortgage  hidd  by  plaintilf  for  j<l,(10(),  liearingsix 
pt!r  cent,  interest,  wliieli  was  to  be  sold  to  defon- 
ilant  at  such  r.  rttduction  as  would  i)ay  him  eigi'.t 
per  cent.  :  -Hold,  that  tln!  agreement  for  tho 
Halo  of  tho  mortk'W  was  not  an  agreement 
relating  to  tho  sale  of  laud  re(|uiriiig  to  be  ill 
writing.     Caricaihii  v.  Slunr,  17  C  P.  4!13. 

Doolarvtiou  for  breaking  anil  entering  tha 
jdaiutitV's  close  and  cutting  anil  carrying  aw.iy 
the  grain.  Plea,  on  o(|Uttabl(!  grounds,  that  tho 
iilaintitl'  held  the  laiul  iiuilor  an  indonturo  of 
lease  from  iltifemlaiit,  on  tho  negotiation  for  .aiiil 
exoeution  of  whitdi  it  was  verb  illy  agreed  bo- 
tweoii  them,  and  tho  true  agveouiout  w.vs,  that 
defendant  should  have  tho  right  to  enter  ami 
harvest  the  crop  then  in  tho  ground  sowed  by 
him  :  that  when  the  lease  was  execnti!d  a  ri!sor- 
vation  of  such  right  in  it  was  sugLTosted,  but 
omitted  on  tho  plaiiitilV's  assurance  that  it  w.oa 
unnecessary,  as  the  ,agiveiui!iit  biitweeu  them  w.aa 
well  in  lorstood,  and  defendant  would  bo  allowetl 
to  t.il>i!  the  crop;  ami  that  the  entry,  &c.,  in 
luirsniiice  of  such  agreomont,  is  the  trespass 
complained  of  :  -Held,  that  the  ploa  w.is  uood, 
for  tho  indi!peniloiit  verbal  agreement,  made  in 
i!onsiiloration  of  dofondaut  signing  tlio  lease, 
w.as  good  as  an  agreemout,  tliough  defendant,  by 
the  fourth  section  of  the  Statute  of  Frauds, 
might  bo  pruvontod  from  suing  on  it  ;  and  as 
ecpiity  in  such  a  case  would  decree  spooilic  per- 
formance, there  was  ground  for  a  jiorpotu.al  in- 
junction .against  this  .action.  Quaere,  whether 
the  ploa  w.as  not  also  a  justification  at  law,  as 
under  an  agreement  which  was  valid  to  ])rotoct 
tho  defendant,  though  ho  could  not  have  en- 
forced it  by  action.  Mi-OiniiMi  v.  Konnnhi,  29 
Q.  B.  93. 

Defendant  wrote  to  plaintiff's  aidioitor  that  he 
would  give  .SS,  100  for  plaintiff's  house  ami  lots, 
anil  a  tew  d.ays  after  ho  signed  the  ftdlowing 
memorandum  :  "  I  will  give  .§3,o()0,  together 
with  the  choice  of  one  horse,  waggon,  and  team- 
ing harness  or  buggy,"  to  which  was  aiMod 
"  aocoptetl,"  with  plaintitT's  signature.  The 
plaintiff  conveyed  the  land  to  tlefondant,-  who 
paid  the  sum  reiiuired  tlown,  and  gave  a  mort- 
gage for  the  balance,  but  defendant  would  not 
give  the  horao,  &c.,  for  which  tho  jdaintifF  sued  : 
— Held,  that  he  could  not  recover  ;  that  the 
contract  was  within  the  statute,  and  being  entire, 
tho  part  performance  could  not  enable  the  plain- 
tiff to  sue  for  the  part  unperformed  without  proof 
of  a  written  agreement  ;  and  that  such  proof 
failed,  for  that  parol  evidence,  which  w.as  inad- 
missible, was  required  to  connect  the  memoran- 
dum with  the  previous  letter,  so  as  to  show  the 
consideration.  Taylor  v.  Kiiowlcs,  30  Q.  B. 
200. 

The  plai  itiff,  as  .ailministrator,  sued  upon  de- 
fendant's alleged  promise  to  execute  a  mortgage 
to  the  testator  on  certain  land,  in  oonsider.atioa 
that  the  testator  would  discharge  a  mortgago 
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which  ho  thou  hohl  thoroon,  so  as  to  enable 
clefendaiit  to  give  a  tint  mortgage  on  the  laud  to 
oue  L.  : — Held,  that  the  alleged  promise  reijuireil 
to  he  iu  writing,  as  relatiug  to  au  interest  iu 
laud.     Sto,l,lnrt  v.  Sloddart,  3'J  Q.  IJ.  203. 

Dcfendaut  having  purchased  laud  from  tlie 
plaintiff  for  .?(),000,  jiaid  ."JiiOO  down,  aud  gave  a 
mortgage  for  the  balance  of  $o,400,  ^400  of 
which  was  to  bo  paid  on  an  event  specified, 
$I,0<IO  within  three  numtlis,  aud  the  remaining 
$4,000  iu  throe  equal  payments,  in  six,  nine  and 
twelve  uu)Uth8  from  tlie  date  of  the  mortgage  ; 
but  the  mortgage  contained  no  covenant  to  pay. 
The  tii-at  payment  of  §400  was  made,  aiul  after- 
wards, iu  consideration  of  the  plaintiff  forbear- 
ing to  take  any  jiroceodiuga  on  the  mortgage  for 
two  moutiis,  defendant  promised  to  pay  the 
$1,000  then  ovjnhie.  Tlio  ]ilaiutitF,  having 
waited  accordingly,  aud  left  tlefeudunt  iu  pos- 
session for  tiiat  time,  sued  upon  tliis  promise  :  — 
Held,  Wilson,  J.,  diss.,  tliat  ho  could  not  re- 
cover, for  that  the  ])romi8e,  whicli  was  verbal, 
was  a  contract  for  au  interest  iu  land,  within 
sec.  4  of  tlu!  statute  ;  aud  tluit  if  it  amounted 
to  a  lease  it  was  not  one  within  see.  2,  so  as 
to  be  good  without  writing.  I'er  Wilson,  J. — 
The  agreement  was  a  demise,  and  within  sec. 
2,  aud  tlie  81,000  promised  to  be  paid  might 
for  tliis  purpose  be  treated  as  rent  reserved  for 
the  two  uu)uths.  JaclMoa  ct  lu:.  v.  Veoinant,  3!) 
Q.  B.  280. 

Defendant  agreed  with  the  plaintiff,  au  attor- 
ney, to  give  him  §1,000  for  Ills  trouble  and  coni- 
inissiou,  if  lie  jirocured  for  liim  a  cert.aiu  hotel 
property  for  .f  15,000,  The  plaintiff  took  au 
agreement  from  tlie  vendor  to  bell  to  himself, 
and  nfterwrds,  with  tlie  vendor's  assent,  sub- 
stituted oue  O.,  who  acted  for  the  plaintiff,  for 
liimself  as  vendee.  The  defendant  aud  tlie  ven- 
dor, through  the  instrumentality  of  the  jjlaintitf, 
then  came  togetlier,  aud  the  price  was  reduced 
to  $14,,')00.  Deeds  were  made  by  O.  aud  the 
vendor  to  tlie  defoudaut,  who  took  possession, 
the  plaintiS'  being  employed  by  the  vendor  to 
prepare  some  of  tlie  papers,  l)ut  he  had  not,  ivs 
he  swore,  been  employed  by  liim  to  make  the 
sale  : — Held,  that  the  plaintiU"  w.as  entitled  to 
recover  :  tliat  the  contract  wiis  not  one  within 
tlie  statute  ;  and  that  his  acting  for  tlie  vendor 
after  the  contract  of  sale  liad  been  made,  not- 
withstanding tile  agreement  for  i)ureh:',se  iu  the 
llrst  instance  to  himself,  was  not  open  to  any 
legal  objection.      II7h7('  v.  Ciiit!/,  39  Q.  B.  509. 

A.,  by  power  of  attorney,  authorized  his  wife 
to  sell  ami  convey  certain  lauds,  and  immediately 
afterwards  left  the  province  and  died  abroad. 
The  wife  employed  B.  to  find  a  purchaser,  who 
accordingly  agreed  M'ith  the  plaintiff  for  a  sale  at 
a  certain  price,  payable  by  iustalnients,  with 
interest ;  upon  payment  whereof  he  was  to  re- 
ceive a  conveyance,  and  B.  gave  liis  own  bond 
for  a  deed,  in  which  were  coiitiiiued  the  terms 
and  conditions  of  sale.  The  wife  subsequently 
ratified  the  bargain,  and  B.,  with  her  consent, 
let  the  purchaser  into  possession  of  the  property. 
Upon  a  bill  for  specific  porformance  of  the  eon- 
tract  :— Held,  that  this  was  not  a  contract  iu 
writing,  within  the  meaning  of  the  statute  ;  but 
that  sutiicient  appeared  to  authorize  the  court  to 
decree  a  specific  performance  of  a  parol  contract 
upon  the  terms  of  the  bond  as  being  partly  ])er- 
fonned  and  within  the  terms  of  the  authority. 
Farq\ihar8on  v.  WUlianiaon^  1  Chy.  93. 


A  sheriff  sold  property  under  an  excculio-.i  but 
a  settlement  was  effected  aud  tlio  cxeciitio-  i 
creditor  desired  the  sheriff  not  to  cDiuey.  u" 
purchaser  filed  a  bill  against  tlie  alicrilf'tn  cnm* 
pel  specific  perforniaiico,  but  no  iiKMnoruiKliim 
had  been  made  or  signed  by  tlie  .slmriif ;— Held 
that  the  contract  must  be  iu  writiiK' iimlpr  ti,'. 


"!,'  uiidcr  the 
statute.      Witham  v.  Smith,  5  Ciiy,  2();), 

A  deed  was  taken  iu  the  name  of  t^v)  asi 
grantees  of  the  pr()perty  conveyed.  ()i,e  «[  tiieuj 
afterwards,  claiming  to  l)o  solely  iiiturosted  inl 
the  property  as  purchaser,  filed  a  liill  tdliavehi*! 
co-grantee  declareil  a  trustee  of  oiiu  nidiety  ofl 
the  property  for  him.  Tlie  evidoncu  aililuccdf 
shewed  that  the  deed  was  iutciitioually  ilranna 
it  was  ;  receipts  for  inatalment.'i  of  tlio  purdiasjl 
money  were  taken  iu  tiie  iiaiue  of  the  two,  andl 
the  mortgage  for  securing  tlie  b.-ilaiico  of'mirJ 
eliase  money  due  was  executed  l)y  IkiIIi  ;— Hd 
that  if  even  the  whole  amount  of  purcliiisc  monej 
was  advanced  by  the  oue,  it  was  not  .siilfieieiittT 
shew  that  the  jmrcliaso  was  made  .soluly  for  1 
benefit.  JIutr.hiuHon  v.  JltiUlnnxon,  (i  f'li 
117. 

Soluble,  that  the  puvchaso  of  a  devisee's  en  j 
tingent  interest  iu  real  e.«tato  is  within  tk 
statute.  McDiannid  v.  Mcl>iurmiiL  9  Chi 
144, 

A.  testator  having  devised  his  ical  iiropcrtyf 
such  of  the  persona  uaiiied  .is  should  he  livingi 
the  deatli  of  hi.s  widow,  the  ]iartio3  interest 
came  to  au  .agreement  f(n-  partition  ilimii"ti 
widow's  lifetime.  Tliei'O  were  sev-eiiil  (juostim 
between  the  parties.  The  jilaiutilf,  who  i 
oue  of  the  devisees,  was  induced  to  cousentJ 
the  partition  upon  a  distinct  uiiderstaiKlinjjwij 
aiiotlier  of  the  devisees,  tliat  the  litter  i ' 
after  partition,  hold  a  portion  of  her  share  | 
trust  for  the  plaintiff.  This  agreement  was  i 
known  to  the  other  devisees  ;  the  partition  d 
was  executed  by  all  the  parties,  and  the  iiartitij 
would  not  liave  been  agreed  to  liy  the  |jlaiiii 
but  for  the  promise  stated  :  -HeM,  that  I 
promise  was  not  binding,  both  because  tlnr-'i 
no  writing  within  the  statute,  ami  hecaiise 
party  making  it  was  a  married  woinaii,  J/ur| 
V.  Damson,  20  Chy.  96. 

Where  it  was  shewn  by  e  'idcuce  that  I 
defendant  had  verbally  agreed  to  attend  and  I 
iu  a  propel  ty,  offereil  for  sale  by  auetion,  as  j 
agent  of  the  plaintiff  and  for  his  bcnelit :— Hel 
afiirining  the  decision  of  Blake,  V.(.'.,  L'lChy.i 
notwithstanding  the  statute  had  heensetnd 
a  defence  and  there  was  not  any  writing « 
deuciug  the  agreeiueiit,  tuat  the  plaintiff  i 
entitled  to  a  decree  to  carry  out  the  agreeing 
Boss  V.  Scott,  22  Chy.  29. 

It  was  verbally  agreed  to  sell  tlie  laml  I 
certain  price  per  acre,  the  purcll.^ser  ittyingi 
amount  computed  on  fifty  acres.    The  ver 
stipulated  to  refund  the  excess  should  thej 
perty  be  shewn  to  contain  less  than  the  f 
acres,  and  the  purchaser  at  the  same  time  d 
to  pay  for  any  excess  above  that  niimlwrati 
agreed  rate  :~Held,   that  the  statute  (lidf 
prevent  the  vendor  shewing  theao  facts  by  j 
and  recovering  for  anv  excess  of  acres,  alta' 
a  conveyance  of  the  land  had  been  cxecata 
the  purchaser.     Kitdwn  v.  Boon,  '24  Chy.  If 

See  Brcuhi  v.  Harrahij,  21  0.  B.  ."MO,  p.l 
OreeiifMin  v.  Walt,  25  Q.  B.  3()5,  p.  3383, 
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2.  Note  or  Memorandum, 


[t  the  a;;Mm^ 


Viiwn  "/  y>wlora  and  /'«>r/ia.'«'»'.'».  ]  —  The 
I  'eof  the  seller  or  hifl  agent  muat  appear  in 
limntract  of  purchase  by  a  municipal  corpor- 
lition  Where  the  municipal  corpoiation  con- 
Itacteil  'n>'  the  purchase  of  some  land  for  a 
VmM  =ite,  Mv\  afterwartla  a  by-law  was  passed 
Iiith  the  sanction  of  the  ratepayers,  which  recited 
■the  purchase,  but  did  not  name  the  seller,  and 
Itbei^  wiw  110  other  evidence  under  the  corj-oratc 
lull  aiul  iiosBcssion  ha<l  not  been  taken  :— 
iHelil,  that  the  contract  could  not  be  enforced 
Ibvtb'e  veiuh'i"  against  the  corjMjration.  JJuuck 
|t.  h>m  of  Whillnj,  14  Chy.  ()71. 

\  written  ngrecinent  to  purchase,  in  order  to 
Lilislv  the  Statute  of  I'Vauds,  nnist  specify  by 
iMieor ilescription  who  is  the  vendor.  Cameron 
rSiil-hiii  d  al.,  25  C\iy.  116. 

I  Slfol lire. ]—F.y'u\onco  of  a  bond  signed  by  A. 
d  ilelivereil  to  ]J.,  conditioned  to  ]^)rocure  a 
tciit  to  B.  for  certain  lands,  and  debver  it  to 
on  payment  of  a  sum  named,  together  with 
pdof  that  tlie  patent  had  issued,  was — Held, 
tfficiwit  to  take  the  case  out  of  the  statute, 
tkoiigb  nothing  was  signed  by  B.  ;  and  _A. 
s  hulil  eutitleil  to  recover  the  money.  Kil- 
br,iV.fy)W(r,  Dra.  332. 

iDefcndants  were,  in  partnership  as  solicitors, 

resiihiig  and  cari-ymg  on   the   business  at 

jhImv,  ami  l'-  iit  Peterborough.     On  the  18th 

Iptfflilicr,  1870,   H.   wrote  (<ut  the  following 

;«mcnt ;  "  I,  John  Ciunpbell,  agree  to  pur- 

efrom  Messrs.  D.  &  H.  lot  8,  2nd  conces- 

,\enilani,  for  tlie  sum  of  $350,  payable," 

This  was  signed  at  t'.ie  foot  by  plaintiff, 

iiiot  by  defendants.     On  the  same  day  H. 

e  to  U.  that  lie  had  sold  the  lot  to  the  plain- 

-Helcl,  taking  the  nieniorauduni  and  letter 

Aether,  that  there  was  a  sufficient  contract 

hill  the  statute,  for  the  property  and  terms  of 

Jtwetespeeilied  ;  and  the  names  of  the  defen- 

■ti  in  tlie  hoily  of  the  instrument,  written  by 

Vol  them,  coupled  with  H.'s  letter,  was  asuffi- 

■t  signature  by  the  defendants.     Campbell  v. 

avJomietnl.,  23  C.  P.  339. 

[h«  agent  of  a  jjcrson  resident  abroad  sold  by 
1  half  a  h.t  of  land  of  the  principal,  and 

farils  wrote  and  sent  to  him  a  letter  do- 

e  the  terms  of  the  contract,  but  mentioned 
[thole  instead  of  the  half  of  the  lot,  and  the 

ike  was  clearly  proved.  Qmere,  whether 
Ifonlil  Ih!  a  sutHcient  note  in  writing.     Jeii- 

^i-Roliertmii,  3  Chy.   513.    See,  also,  Mc- 

funv, /)PH%  IGChy.  387. 

litre,  whether  a  letter  written  by  a  third 
»,  and  signed  l)y  him,  addressed  to  the  in- 
^wife,  and  delivered  to  her  by  the  intended 
mi,  W'th  a  knowledge  on  his  prrt  of  its 
jots,  evidfiiicing  an  agreement  for  a  settle- 
f  by  him,  would  lie  a  sufficient  writing 
B  by  the  agent  of  the  party  to  be  charged. 
-Tii.Orover,  3  Chy.  558. 

f  and  Payment.] — A  paper  containing  a 
t  lor  part  of  the  purchase  money,  which 
r  ««certains  the  land  to  bo  sold  and  the 
\m  omits  to  state  when  the  balance  is 
iilthough  it  provides  that  such  portion 
I  be  secured  by  mortgage,  is  sutiicient. 
I"-0#'n,  4Chy.  603. 


Where  a  writing  provided  for  the  conveyance 
of  land  on  payment  of  the  balance  of  the  princi* 
pal,  not  naming  any  anu)unt,  under  a  penalty  of 
$100,  and  there  had  been  no  part  performance  : 
— Held,  that  it  was  insullicient  for  not  naming 
price,  and  that  it  could  not  be  made  bhuling  on 
the  vendor  by  the  subseiitient  consent  of  the 
vendee's  heirs  to  treat  the  penalty  as  the  price. 
Kelly  V.  Sweeten,  17  Chy.  372. 

Connected  Doniments.]  —  Seve*- d  documents 
may  bo  construed  together  !..-  evidence  of  an 
agreement  or  note  in  writing,  under  the  btatute. 
Ruchkau  v.   Bidwell,   Dra.  34.''>, 

A  conveyance  in  fee  from  the  plaintiff  to 
the  defendant,  with  absolute  covenants  f(>r  title, 
but  not  for  further  assurance  ;  a  bond  to  defen- 
dant for  further  assurance  at  a  lixe<l  period,  on 
receiving  an  additional  sum  of  money  and 
interest,  with  a  subse(|Uent  written  offer  from 
defendant  to  plaintiff  to  purclia.se  another  pro- 
perty, on  paying  part  of  the  purchase  money 
at  once  and  the  residue  at  a  future  day,  receiv- 
ing a  bond  from  the  plaintiff,  like  the  former 
bond  for  a  deed  of  confirmation,  as  in  the  loriuer 
bond  : — Held,  sufHcient  to  constitute  an  agree- 
ment or  note,  or  meinoi'andum  thereof,  within  the 
statute,  on  defendant's  pait  to  pay  the  sum  speci- 
fied in  Uie  bond  and  interest,  on  plaaitiff  tender- 
ing a  confirmation  and  demanduig  the  same.     Ih. 

Semble,  that  when  to  pleas  of  no  agi'eement 
or  note  in  writing,  and  also  an  agreement  not  to 
be  performed  within  a  year  to  the  same  count 
of  the  declaration,  an  agreement  is  replied  to 
the  first  plea,  and  a  note  or  memorandum  re- 
plied to  the  second,  and  sufficient  evidence  of  a 
note  or  memorandum  is  given,  the  plaintiff  is 
entitled  to  judgment  on  the  whole  record, 
though  such  evidence  might  not  amount  to  sub- 
stantive proof  of  an  agreement,     lb. 

An  offer  in  writing  to  purchane  lands,  stating 
terms,  and  an  acceptance  of  that  oH'er  also  in 
writing,  is  a  suiScient  contract  under  the  statute. 
Kerbij  v.  Lawrence,   1  (^.  B.  184. 

Upon  an  action  for  breach  of  an  agreement 
ill  not  conveying  land,  the  following  letter  from 
defendant  to  plaintiff  was  proved  :  "I  have  con- 
cluded to  let  you  have  the  south  half  of  the 
north  half  of  lot  No.  2,  in  the  Ist  concession  of 
Scarborough,  say  50  acres  more  or  less,  for 
|,'},000  ;  ,$1,000  down,  §1,000  on  the  tirst  of  June 
next,  (18()0,)  and  §1,000  an  the  1st  day  of  June, 
(18()l,i  the  same  bearing  intercHt  i^t  six  percent, 
&c,  Ijet  me  know  the  Christian  name  of  your 
wife,  if  you  are  married,  and  the  day  you  will 
be  up,  when  the  deed  shall  be  ready  "  : — Held, 
that  this  letter  contained  evidence  to  shew  that 
an  offer  had  been  made,  to  which  it  was  a  reply 
and  an  agreement  to  sell,  and  was  sufficient,  with 
the  proof  of  the  mailing  of  a  reply,  to  sustain  the 
action.  The  reply,  which  wsvs  produced  in  term, 
after  the  trial,  without  objection,  statod  when 
plaintiff  would  be  up  in  Torf)nto,  and  gave  the 
name  of  his  wife.  Seinble,  that  if  de^ndant's 
letter  was  a  proposal  only,  this  was  an  accept- 
ance of  it.  Hagarty,  J.,  diss.  Pierce  v.  Small, 
10  C.  P.  161. 

A.  contracted  with  B.  for  the  purchase  of  land, 
and  both  parties  signed  the  contract.  Some 
delay  occurred  in  delivering  an  abstract,  and 
A. 's  solicitors  wrote  to  B.'s  solicitor,  declining 
to  complete  the  contract  unless  the  abstract  was 
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delivered  by  a  certain  day.  Subsequently,  nego- 
tiations were  entered  into  for  a  variation  of  the 
terms  of  payment,  and  two  propositions  in  writ- 
ing, but  unsigned,  were  made  by  A.  for  B.'s  ac- 
ceptance. H.  accepted  one,  and  so  informed  A. 
or  his  solicitor  ;  but  after  a  little  time,  on  the 
ailvice  of  his  (A.'s)  solicitor,  A.  declined  to  carry 
out  the  contract  as  varied,  relying  upon  the 
fonuer  letters.  Upon  a  bill  filed  by  B.  : — Held, 
1.  That  dcfciKlant  could  not  rely  upon  the  letters 
fixing  a  time  for  the  <lelivery  of  the  abstract,  as 
by  his  subsuijucnt  dealing  with  the  plaintiff  ho 
had  waived  his  right  to  M'ithdraw  from  the  con- 
tract ;  2.  'liiiit  parol  evidence  could  be  admitted 
to  connect  the  unsigned  memorandum  with  the 
signed  contract ;  H.  'J'hat  there  was  suHicient 
evidence  to  shew  tliat  the  proposition  of  the  de- 
fendant had  been  accoi)ted  by  the  plaintiflf. 
Mart  ill  V.  JMd.  8  L.  J.  181)  — Chy. 

The  declaration  stated  that  by  agreement  be- 
tween the  plaintiti'  and  J.  and  H.,  two  of  the 
defendants,  the  plaintiff  was  entitled,  on  deliver- 
ing to  them  certain  goods,  to  a  conveyance  in 
fee,  free  from  incumbrances,  of  two  lots  men- 
tioned, then  subject  to  a  mortgage  to  one  S.  ; 
and  in  consideration  that  the  plaintiff  would 
accept  a  conveyance  anil  deliver  up  the  goods, 
defendants  in  writing  promised  to  pay  the  plain- 
tifl'  .*500  in  six  weeks,  if  in  the  meantime  the 
lots  slu)uld  not  be  released  from  the  mortgage. 
Averment,  that  the  conveyance  was  so  accepted 
and  the  goods  delivered  ;  that  the  mortgage  had 
not  been  discharged ;  and  that  the  defendants  I'.aU 
not  paid  the  §r)00.  The  first  agreement,  r.ider 
seal,  dated  1st  June,  ISfiS,  set  out  the  sale  of  the 
goods  by  the  i)laiiitiff  to  the  defendant  4  J.  and 
11.,  forwliich  they  agreed  to  pay  |!1,400,  S^SOO 
on  receiving  ])ossession,  .fiiOO  by  a  conveyance 
ill  fee  of  the  two  lots  to  })e  taken  as  cash  for 
that  sum,  and  the  remaining  S700  by  instalments 
iis  stated  in  the  agreement.  The  second,  dated 
10th  June,  was  as  follows,  "Six  weeks  after 
date,  we,  or  either  of  us,  promise  to  pivy  to 
Thomas  (!i))ba  (Jreenham  $500,  value  received, 
if  in  the  mean  time  park  lots  7  and  8  in  the 
Garvan  survey  be  not  released  from  the  sub- 
sisting mortgage  thereon  to  A.  S.,  deceased." 
Signed  by  all  the  defendants  : — Held,  assuming 
the  promiae  sued  upon  to  be  within  the  statute 
of  frauds,  eitlier  as  a  contract  by  the  third  de- 
fendant to  indemnify  against  the  default  of  the 
others,  or  as  respecting  an  interest  in  lands — 
that  the  two  agreements  (the  connection  between 
which  was  established  by  their  contents),  con- 
strued witli  tlie  surrounding  circumstances  to  be 
j^athered  therefrom,  together  with  the  averments 
m  the  declaration,  sufficiently  shewed  the  con- 
sideration for  defendants'  promise.  Semble, 
however,  that  there  need  have  been  no  writing 
to  bind  thethir<l  defendant,  for  the  consideratiim 
was  executed  by  the  plaintiff  delivering  the  goods 
without  getting  a  conveyance  free  from  encum- 
brances. Held,  also,  that  under  the  first  agree- 
ment the  defendants  were  not  entitled  to  [wsses- 
sion  of  the  goods  until  payment  of  the  §200  and 
execution  of  the  conveyance.  Oreenham  v.  ]Yatt, 
25  Q.  B.  3()5 

The  clerk  of  a  vendor's  agent,  by  his  directioni 
wrote  to  T.,  an  intending  purchaser,  "Mr.  H- 
D.  won't  take  less  than  $30  a  foot  for  ground  on 
Beverley  street : "  terms,  &c.,  (setting  them 
forth).  T,  answered  this :  "  Your  memorandum 
offering  me  three  hundred  and  odd  feet  of  laud 


on  Beverley  street,  by  a  depth  of  one  hundi*,! 
and  fifty  feet,  at  iho  price  of  $.30  per  [,m%  {^ 
age,  duly  received.     1  will  take  the  land  at  that 
price,  and  now  offer  terms,  viz.,  onc-llfih (jji 
and  the  balance  in  four  yearly  paynieiits  with  1 
interest  at  eight  per  cent.     \   hIkhiIiI  like  th  I 
right  of  getting  any  cjieaixth  part  of  the  land! 
released  from  tlie  oi)eratif)n  of  tlic  iiiortraue  i  j 
paying  one-sixth  of  the  mortgage  iiiiiiiey,  anil'tuj 
interest  accrued  thereon."     Tins  \v:is  iuiswOTll 
by  the  clerk  of  the  agent,  by  liis  dirMii,' 
"  Your  acceptance  of  my  offer  of  tliieo  Imiulref 
and  odd  feet  on  Beverley  street,  by  u  ilj.,|f],  „ 
one  hundred  and  fifty  feet,  fortliiity  ilollavs  i.iiQJ 
per   foot,  to  hand.      Will   accept  ymir  ti'riiig.' 
namely"  (rttiteating  them),    "  .m  the  iu\\m\^^ 
conditions  "  (as  to  investigation  nf  title,  indilncJ 
tion  of  deeds,  &c.):— Held,  that  these  letters ijij 
not  form  such  a  memorandum  in  writiii"  as  tcmH 
the  case  out  of  the  statute.     Jlviit  v  /)//,,,, 
Chy.  439. 

The  agent  of  the  vendor  asked  permigsiiin  I 
remove  a  building  off  the  premises,  tliosuljJH 
of  the  alleged  contract  ;  and  his  sdlieitm-a  ,i,sU 
for  papers  from  the  vendee's  sulieitoi',  in  onlJ 
to  prepare  answers  to  certain  (niestieiis  of  thi 
lilaintiff  as  to  title,  &c. : — Held,  not  siuhactsd 
would  ratify  an  agreement  not  otherwise  biiidi: 
on  the  vendor.     Ih. 

See  Campbell  \.  Deimisloini  il  iih,  -23 C  l' 
p.  3381. 

i'*h(')'  CasflK.] — The  owner  of  Iniid  g.T,e  iiaj 
authority  to  an  agent  to  sell,  and  the  ii^'ent  j 
cordingly  entered  into  a  ]iarol  eoiitraet  lor  sal 
and  communicated  the  fact  and  the  iiartitiili 
of  the  contract  to  his  principal  liy  letterl 
Held,  sufficient  to  satisfy  tlic  statute.  .l/r.l|| 
lati  v.  Jk'iitley,  Ki  Chy.  387.  See,  also,  Jm 
v.  liohertson,  3  Chy.  673. 

An  attorney  took  a  conveyance  of  lunpiTtyj 
trust  for  a  client,  but  did  not  sign  any  writij 
acknowledging  the   trust.     A   parul  .ajrrccnij 
was  subsecjuently  entered  into,  that  the  attott 
should  accept  the  property  in  diseiiargeofl 
notes  he  held  against  the  client ;  -  lielil, 
this  agreement  was  binding  on  tiiu  attm 
though  not  in  writing.     FU  niiinj  v.  Ihi 
Chy.  70. 

An  agent's  subsecjuent  written  recncniitinJ 
a  verbal  contract,  where  siicli  ree(igiiiti"ii  ( 
made  in  the  performance  of  lii.s  diitv  Jul 
carrying  out  of  the  contract,  was  lfel(l,liiiiJ 
on  the  principal  for  the  purpose  (jf  taking  Ihel 
out  of  the  statute.     Wnnl  v.  Jlui/i",  IDChy.f 

E.,  the  agent  of  a  testatrix,  introiiu'eil 
her  will  a  clause  declaring  tliat  she  hail  wlJ 
one  S.  two  properties  desciitieil,   and  ilirecj 
the  plaintiff  (to  whom  slie  devised  all  herl 
and  personal  estate  beneficially,)  to  coiivivi, 
toS.     The  testatrix  had  con traetcd  with  SJ 
the  sale  to  him  of  onlv  one  lot ;  hut  K.  all] 
a  verbal  bargain  by  tlie  testatrix  to  sell  tU 
to  him,    E.     There  was  no  writing  as  to  j 
bargain,   and  no  part  perfornianco.    Aft«H 
dejvth  of  testatrix,    E.    iiuhiced  the  pkJ 
who  was  not  of  age,  to  execute  a  conve)f 
to  S.  of  the  two  lots  :— Held,  that  the 
bargain  with  E.  was  not  InndingontheJ 
tiff,  and  a  release  of  the  lot  to  her  was  m 
with  costs  to  be  paid  by  E.    A  nkr  v.  Set 
Chy.  247. 


3.  Payimnl  or  I 

pere  a  person  alreac 
ity contracts  witli  tiie 
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V  parties  tliat  the 
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fc«l«lge  of  the  agent, 
I  pan,  the  improA'eme 
■tlie  contract  as  will  < 
Utte.   Jtnniiiijs  v.  Hoi 

h)TOntoftLewholei 
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In  pursimnco  of  a  verbal  agreement  for  sale, 
Itheirarcliase  tnono.v  to  be  secured  by  mortgage 


lortiiaitD  w"""  exocuieti  i>y  me  veniior  ami 
KirtKagoi'  respectively,  neither  instrument  re- 
fliiiL'  to  the  other,  and  the  deed  expressing 
iuttheimiohase  money  had  been  paid.     They 


I    ijij.  preiniiies  and  on  otiier  lands,  a  deed  and 
lmorti!ai!D  w"""    executed  by  the   vendor  and 

|b<> 

liemi 

Ithtt  the  pur  .  . 

lok  away  tliu  respective  instruments  so  signed, 
J  tliiM'urpose,  as  alleged,  of  procuring  the  exe- 
«ti(in  thereof  by  tlieir  respective  wives.  The 
mlnrsubse'iueiitly  ref''."^d  to  perfect  the  trans- 
taiii  iiml  on  a  bill  filed  by  the  purchaser  for 
>citic  uerfi'rniance  : — Held,  that  the  convey- 
^  so  executed  by  the  vendor  was  a  siitiicient 
introct  of  sale  within  the  statute  :  that  the 
(sumption  from  such  instrument  was  that  the 
mliaso  money  had  been  paid,  which  being 
jnittcil  by  the  plaintiB  to  ]te  incorrect,  the 
mrcbasur  was  entitled  to  a  decree  for  specific 
le-fiirawncc,  pa>  iiig  the  price  in  hand.    GilUUUi/ 

,  ir;,i(f,  IS  chy.  1. 

[Defemlant  wrote  to  the  manager,  who  was 
Lrbally  authorized  to  sell  certain  lands  belong- 
t  "  \k  :  "  1  hereby  agree  to  purchase 
Ipji  jiiiinion  IJank  all,"  &c.,  an(l  paid  on 
Itciiuiii  .1  tiic  purchase  money  ^100.  This 
leuHiramluiu  was  not  submitted  to  the  man- 
iui;  iKLinl  of  the  bank,  nor  was  it  signed  by 
fcy  Olio  lilting  on  their  behalf,  and  the  solicitor 
ftho  liiiuk  refused  that  it  should  be  p;.t  into 
(ch  a  shape  iis  to  bind  the  bank  : — Held,  that 
emtmoraniliim  amounted  to  an  ofi'er  to  pur- 
iiiiily,  and  that  before  a  formal  acceptance 
Eerwt  t>y  tlie  bank  authorities  defendant  was 
llikrty  to  withdraw  the  same  ;  and  Quiere, 
Jelher  in  sucli  a  case  authority  for  the  purpose 
Ittlhng  the  lands  of  the  bank  could  be  cou- 
«tl  hy  parol.  Dominion  Bank  v.  Knowllon, 
IChy.  125. 


3.  Payimnf  or  Part  Performance. 

il'horc  a  person  already  in  possession  of  pro- 
ky  contracts  with  the  agent  of  the  proprietor 
jUie  purchase  of  it,  and  it  was  the  interest  of 

1  parties  that  the  purchaser  should  go  on 
liiig  improvoments,  and  he  did  so,  with  the 
jiiwleilgeof  the  agent,  without  objection  on 
Ipart,  tlie  improvements  are  such  an  acting 
Itiie  contract  as  will  take  the  case  out  of  the 

We,  Jtiiuiiiijn  V.  Robertson,  3  Chy.  513. 

tjjTiientof  the  whole  purchase  money,  in  pur- 

Vw  of  a  parol  contract    for  sale,  will  not 

Rite  as  part  performance  to  take  the  case  out 

!  statute,  any  more  than  payment  of  a  por- 

hhnmn  v.  The  Canada  Co.,  5  Chy.  558. 

Bie  evidence  of  a  parol  contract  for  the  pur- 
Ti  of  land  considered,  analysed,  and  acted 
1  tfruiif  V.  Broivn,  12  Chy.  63. 

Mtinued  possession  by  a  tenant,  coupled 
I  Kts  inconsistent  with  his  previous  tenancy, 
l&ient  part  performance  to  let  in  parol  evi- 

t  of  a  contract  of  sale.     Butler  v.  Church, 

i).  190.   In  appeal. 

tin  his  own  name,  bought  the  privilege  of 

^  for  gold  on  the  Elrcvir  lot,  and  Bubee- 

iy  formed  a  company  by  whom  that  lot 

'  tchised:— Held,  that  the  plaintiflF,  one  of 

log  partiiera,  was  entitled  to  a  share  of 

(prolitaand  ail  vantages  made  by  C.  in  this 

"^on.  There  was  no  writing  signed  by  C. 


acknowledging  the  agency  ami  trust : — Held, 
that  A.  and  B.  two  of  tiie  partners,  having  en- 
tered and  worked  on  the  lot,  the  statute  did  not 
apply.     Burn  v.  Slromj,  14  Chy.  Or)l. 

On  a  sale  of  tinber,  the  laiul  on  which  the 
same  was  situate  was  not  mentioned  in  the 
memorandum  evidencing  the  agreement,  but  the 
purchaser  entered  upon  the  laud  intended,  and 
with  the  knowledge  ami  aciiuiuscence  of  the 
owner  continued  to  cut  thereon  for  over  a  year  : 
— Hehl,  that  this  was  sulHcient,  within  the  stat- 
ute, to  prevent  the  vendor  afterwards  disputing 
the  right  of  the  purchaser  to  cut  the  timber 
within  the  time  limited  for  iiis  so  doing.  Law- 
rciwt'V.  Errinijton,  '21  Chy.  201. 

The  plaintiiTs  agreed  to  sell  certain  prcniisep  to 
the  defendants,  who  signed  a  written  contract 
agreeing  to  purchase.  The  writing  omitted  any 
mention  of  the  iiaines  of  the  vendor.s.  Posses- 
sion of  the  j)roperty  was  taken  by  defendants 
through  their  agent,  who  carried  on  business 
therein  for  two  days  in  their  names  : — Held,  a 
sutHcient  part  performance  to  let  in  parol  evi- 
dence as  to  who  weiH)  the  vendors.  Cavwron  v. 
Spikinij  et  al.,  25  Oiy.  U<>. 

The  father  of  tlie  ijlaiiitiflFs  and  the  defendant 
were  brothers,  and  the  defendant  obtained  a 
deed  in  his  own  name  of  100  acres  of  land,  in 
which  it  was  alleged  his  brother  w.as  jointly  in- 
terested. It  was  shewn  distinctly  that  the 
defendant  had  at  one  time  iiiaile  a  deed  to  his 
brother  of  some  land,  although  the  defendant, 
after  liis  brother's  death,  denied  having  given 
any  deed,  but  on  the  hearing  he  admitted  giving 
a  deed  of  an  adjoining  i)roi)erty  for  which  no 
patent  had  issued,  although  the  defendant's 
name  had  been  entered  in  the  books  of  the 
crown  lands  department  as  an  applicant  for 
purchase.  It  was  shewn  that  a  liox  containing 
the  deeds  in  reference  to  the  property  had  been 
stolen,  and  the  contents  had  never  been  seen 
since.  The  court,  under  the  circumstances,  not- 
'■  ithatanding  the  denial  of  the  defendant  wliose 
evidence  was  not  consistent :— Held,  that  the 
plaintiffs  were  entitled  to  an  account  of  the  pur- 
chase money  received  by  the  defendant  U))on  a 
sale  of  the  property,  and  ordered  the  defendant 
to  pay  tlie  costs  to  the  hearing.  Ciirri/  v.  Curry, 
2ti  Chy.  1 

C.  the  owner  of  real  estate  ))ronii8cd  his  bro- 
ther A.  that  it  he  would  abandon  his  intention 
of  leaving  this  province  and  remain  and  support 
their  mother  and  sister  he  (C.)  wouhl  convey 
him  a  portion  of  the  land  on  which  A.  was  then 
residing  and  assisting  in  their  support.  In  con- 
sequence of  such  recjuest  and  promise  A.  did 
remain  and  assumed  the  whole  charge  of  the 
support  of  his  mother  and  sister  : — Hehl,  over- 
ruling the  decision  of  the  master,  a  sufKcieiit  part 
performance  to  take  the  case  out  of  the  Statute. 
McDonald  V.  McKinnon,  26  Chy.  12. 

See  Brady  v.  Harrnhy,  21  Q.  B.  340.  p.  3397  ; 
Taylor  v.  Knowkn,  30  Q.  B.  200,  p.  .3378 ;  Far- 
quhamon  v.  Willianmon,  1  Chy.  93,  p.  3379  j 
Hope  V.  Dixon,  22  Chy.  439,  p.  3384. 

See,  also,  "  Spkcific  Peri-'obmanck." 


4.  Otlier  Caaea. 

Where  a  part  of  the  consideration  for  the  deed 
■ought  to  be  set  aside,  was  a  promise  on  the  part 
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of  the  grantee  to  make  a  lease  for  life  of  certain 
lands  to  the  grantor,  the  bill  prayed  a  specific 
performance  thereof,  and  the  defendant,  without 
making  discovery  of  the  circumstances,  pleaded 
to  so  much  of  the  bill  generally,  that  there  was 
no  contract  : — Held,  that  a  plea  in  that  form, 
intended  as  a  plea  of  the  statute,  was  insufficient. 
Wright  v.  Henderson,  1  0.  S.  304.— Chy. 

Quaere,  whether,  in  order  to  exclude  parol 
evidence  of  a  contract,  it  is  necessary  foi  a  de- 
fendant, who  denies  the  contract,  to  claim  the 
benefit  of  the  statute.  Bv.tkr  v.  Church,  18 
Chy.  190.    In  appeal. 

A  party  is  entitled  to  set  up  the  statute  as  a 
defence  to  a  suit  to  enforce  a  parol  agreement 
respecting  an  interest  in  land,  although  the 
statute  has  not  lieen  specially  pleaded.  Wilde  v. 
Wilde,  20  Chy.  521. 

The  position  of  a  <Iefendant  resisting  a  claim, 
is  more  favourably  considered  than  that  of  a 
plaintiff  endeavouring  to  enforce  an  agreement, 
the  terms  of  Avliich  may  not  have  been  defined 
so  as  to  clearly  satisfy  the  requirements  of  the 
statute.    Latmvnie  v.  Erriugton,  21  Chy.  261. 

If  a  party  pfvys  money  on  a  verbal  agreement 
for  the  sale  of  lands,  ho  cannot,  without  shewing 
any  thing  more,  maintain  .an  action  to  recover  it 
back,  on  the  ground  that  the  agreement  is  void 
by  statute.     Barber  v.   Armdrong,  6  0.  S.  543. 


II.  Contract  of  Sale. 

1.  Conditiona  Precedent. 

Partial  performance  of  the  condition  is  no 
answer  to  an  action  on  a  bond  ;  and  a  plea  to 
debt  on  a  bond,  with  a  condition  to  convey  land 
in  the  lifetime  of  a  testator,  brought  by  his  exe- 
cutor, must  negative  the  request  of  a  convey- 
ance by  the  heir  or  executor,  as  well  as  by  the 
testator.     Herihey  v.  Waireii,  H.  T.  7  Will.  IV. 

Where  no  time  is  fixed  for  the  conveyance, 
but  the  times  for  payment  of  the  purchase 
money  are  st.ited,  the  payment  is  not  a  condi- 
tion precedent  to  the  execution  of  the  deed. 
Wil^n  v.  Dickie,  E.  T.  7  Will.  IV. 

Declaration  on  a  bond,  reciting  that  defen- 
dant had  agi-eed  to  transfer  to  plaintiff  land  to 
which  he  was  entitled  as  a  private  in  the  militia, 
as  soon  as  a  patent  should  be  obtained  from  the 
crown,  sind  conditioned  to  keep  such  agreement. 
B)'each,  that  defendant  was  not  entitled  to  the 
land,  by  reason  whereof  no  patent  could  be  ob- 
tained :— Held,  bad  on  demurrer,  for  there  could 
be  no  bleach  of  the  condition  till  a  patent  had 
ibsued,  though  the  plaintiff  might  have  another 
remedy.     Cri/der  v.  Eligh,  1  Q.  B.  227. 

In  debt  by  executors  on  a  bond  to  their  testa- 
tor, his  heirs  and  assigns,  the  condition  of  the 
bond  was,  that  when  the  parties  concerned 
should  see  cause  to  survey  and  divide  lot  A., 
defendant  should  execute  a  deed  of  the  north- 
east half  of  the  lot  to  the  testator.  Pleas  :  1. 
That  the  testator  did  not  see  cause  to  survey  in 
his  lifetime ;  2.  That  before  the  defendant  or 
testator  saw  cause  to  survey,  the  testator  died  ; 
3.  That  one  of  the  plaintiffs  was  heir-at-law  of 
the  testator,  and  that  he  did  not  see  cause  to 
survey  ;  4.  That  neither  the  defendant  nor  tes- 
tator in  his  lifetime,  nor  the  defendant  nor  the 


plaintiffs,  as  executors,   since  testator's  deatLi 
saw  cause  to  survey,  &c.   The  plaintiffs,  in  thrill 
several  replications  in  answer,  alkged  that  thtl 
testator  in  his  lifetime,  &c.,  was  ready  and  »il  I 
ling  to  survey  the  lot,  and  requested  '(IcfemUnti 
to  survey  and  execute  a  deed  according  to  thtl 
bond,   but  defendant  refused  : — Held,  that  th  I 
pleas  were  bad  :  that  survey  and  division  wetjl 
not  conditions  precedent  to  the  exeeutinn  of  thtl 
deed  ;  that  the  executors  could  sue  though  noi 
named  in  the  bond  ;  and  that  the  testator,  umlg 
the  bond,  was  entitled  to  a  conveyance  in  fw, 
and  not  merely  for  life.     Ruttan  d  ul.  v  Liin? 
T.  T.  3&4Vict.  "■ 

Defendant  agreed  to  sell  land  to  plaintiff  f 
£400,  £100  by  two  approved  notes,  tfi  he  gi;cn  „ 
the  ] 6th  of  May,  and  the  remaining  tsoo  to  b, 
secured  by  mortgage  ;  and  that  the  defen  l,u3 
on  receiving  said  notes  on  the  Kith  i,f  ijj 
should  execute  and  deliver  to  the  piaintifiaBeKi 
and  sufficient  deed  of  the  premises.  U  iiniicare 
that  the  plaintiff  was  not  rea''y  t..  give  thenutd 
until  the  19th  :— Held,  tliat  this  preohiclal  ha 
from  recovering  damages  from  defendant  furnoii 
performance  of  the  agreement  on  his  m 
Smith  V.  Doan,  15  Q.  B.  634. 

By  agreement  under  seal,  A.  sold  to  B.  cd 
tain  land  for  £150,  payable  foOin  three  niontlj 
and  the  remainder  in  two  instalments,  on  tU 
12th  January,  1858  and  1859,  with  interest. 
covenanted  to  pay  at  the  days  named,  and , 
covenanted  "on  payment  of  the  said  sum  j 
money  with  interest  as  aforesaid,  in  nianni 
aforesaid,"  to  convey  and  assure  the  land  to  I 
his  heirs  and  assigns,  "  by  a  good  and  snfficid 
deed  in  fee  simple,  as  per  abstract  of  title  tol 
furnished  by  the  said  A.  within  a  reasonaj 
time  before  the  12th  of  January,  1859;"aniU 
was  stipulated  that  time  should  lie  of  the  esseJ 
of  the  agreement,  and  that  unless  the  payniel 
were  punctually  made,  A.  should  be  at  liWI 
to  re-sell  the  land  as  if  the  contract  had  i 
been  made.  B.  paid  the  first  two  instidmea 
and  A.  never  furnished  any  abstract,  but  on  | 
13th  of  January,  1859,  he  tendered  to  Rao 
veyance,  which  B.  refused.  On  the  '.'OthI 
tendered  the  remaining  instalment  and  iiittr{ 
and  demanded  an  abstract,  which  wasiiotgij] 
A.  then  sued  B.  for  the  instalment  HiipaKb 
which  B.  pleaded  that  no  abstract  ■nas  furnisj 
to  him,  and  that  on  the  12th  of  Januarj',  if 
he  tendp«"^''  +''e  money  if  A.  would  then  fun 
the  abstract  .and  convey,  v.-iiicli  he  refusd 
do.  And  B.  brought  a  cross  action  a^ainsj 
to  recover  back  the  money  paid,  alleging  f 

A.  covenanted  to  furnish  him  with  an  akd 
of  the  title  within  a  reasonable  time  before! 
12th  of  January,  1859,  and  to  convey  on  I 
day,  but  did  neither.     A.  denied  the  coveo/ 
— Held,  1 .  That  A.  was  entitled  to  mem 
his  action,  for  the  furnishing  the  abstract] 
not  a  condition  precedent  to  payment  of  tha 
instalment,  and  B.  did  not  tender  the  ni"iiei 
the   12th  ;  2.  That   he   was  also  entitle.1 
vertlict  in  the  suit  against  him,  for  hiscovd 
was  not  to  convey  on  the  12th  of  January,! 
absolutely,    but  upon   payment  of  the  n 
agreed  ;  and  although  he  did  covenant  to  fu 
an  abstract  as  alleged  (the  aiireemeut  inj 
respect  being  held  to  amount  to  a  eovenuia 
the  covenant  declared  upon  was  not  piy 
WiLioH  V.  Wittrock  and  WUtrock  v.  Wilmii, 

B.  391. 
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plaintiff  declared  on  a  bond,  reciting  that  de- 
tfliiiTit  hwl  agreed  to  sell  to  him  certain  land 
br£600,  of  which  £50  was  to  be  paid  down, 
1  the  remainder  "within  ten   i/enrn from  the 
tlKftof,"  with  interest  thereon  half-yearly  ; 
I  conditioned  that  defendant.  "  on  receiving 
jaid  principal  money   and   interest  at  the 
wj  and  times,  and  in  manner  thereinbefore 
Utioneil  for  payment  thereof,"  should  "  sign, 
U.  deliver,  and  execute"  unto  the  plaintiff,  a 
nod  valid,  and  sufficient  deed  in  fee  simple  of 
liJ^iand,  and  so  convey  the  same  to  him  free 
HID  all  incurabra'.ices.     The  breach  assigned 
L  that  although  the   plaintiff  hail  paid  the 
J  and  £250  on  account  of  interest,  and  was 
I  ill  times  ready  and  willing,  and  offered  to 
V  defeudant  the    balance    of  principal    and 
terest  oil  receiving  from  him  such  deed,  yet 
at  defendant  could  not  and  would  not  give 
n  said  deed  r.r  any  title  to  said  land  : — Held, 
.  demurrer,  declaration  bad,  for,  1.  The  con- 
ation being  to  convey  on  receiving  the  purchase 
kiiiiey  within  tea  years,  defendant  could  not  be 
dpelled  to  convey  before  the  last  day  of  that 
Be,  or  at  least  not  without  notice  of  the  in- 
Ction  to  pay  at  an  earlier  day,  and  a  tender 
[crdiugly,  which  was   not  averred  ;  2.  The 
fcr alleged  was  only  to  pay  on  receiving  a  deed, 
I  defendant  was  entitled  first  to  receive  the 
Burm  v.  Boiid,  19  Q.  B.  547. 

prst  count,  that  plaintiff,^  being  owner  of  cer- 

h  land  subject  to  two  mortgages,   of  which 

jendant  at  the  time  had  notice,  agreed  to  sell 

Metendant,  who  agreed  to  buy  for  $2,  .300,  of 

icb  $1,000  were  to  be  paid  down,  under  a 

lityof  ?300,  to  be  paid  on  the  19th  Septem- 

[  following  by  either,    in  case  he  refused  to 

out  the  agreement.     Breach,  that  though 

19th  of  September  had  passed,  and  plain - 

Ibid  been  ready,  able  and  willing  to  fulfil 

jpirt  of  the  agreement,    and   to  have  had 

Imortgages  discharged  prior  to  that  date,  if 

ndant  had  paid  down  the  §1,000,  yet  defen- 

it  had  not  paid  the  $1,000,  &c.     The  second 

kt  waa  similar,   except  that  it  fetated  the 

100  was  to  be  paid  down  for  the  purpose  of 

Mjing  the  mortgages,    and  it  averred  that 

tiff  executed  a  deed  before  the  19th  Septem- 

ireadj'  to  be  delivered  t"  defendant  on  his 

bg  the  .?1,000,  to  be  applied  as  aforesaid, 

lotherwise  complying  with  the  agreement  as 

le  residue  of  the  purchase  money,  of  which 

pdaut  hail  notice  ;  yet  defendant   did  not 

tthe  conveyance  or  pay  the  §1,000,  &c.  : — 

I,  on  demurrer,  first  count  bad,  as  not  shew- 

lat  plaintiff  had  made  or  tendered  any  con- 

|Bce  to  defendant  at  the  time  of  action 

jht,  at  which  time  defendant  was  not  ob- 

[to  pay  any  part  of  the  purch.ase  money 

ml  jetting  at  the  same  time  a  good  title  to 

|conveyance  of,   the    land  from    plaintiff. 

I  also,  second  count  good,  as  disclosing  a 

k  of  contract  by  defendant  to  pay  down 

N  a  condition  precedent  to  his  receiving 

fceyance  from  plaintiff,  for  which  the  plaintiff 

plitled  to  maintain  an  action  before  he 

Imake  or  could  be  called  upon  to  make  a 

■title  to  defeudant.    Koiter  v.  Hohkn,  16 

1331. 

c  trial  of  the  last  case  it  was— Held,  that 
loot  necessary  to  prove  the  purpose  alleged 
T  Kcond  count,  and  that  evidence  of  it 

,  the  terms  not  being  contained  in  the 


agreement,  did  not  m.ake  any  alteration  in  the 
contract ;  and  that  the  plaintiff  should  not,  there- 
fore, have  been  nonsuited.  Held,  also,  that  in- 
asmuch as  the  plaintiff  was  entitled  to  sue  for 
the  $1,000  independently  of  any  act  by  him  in 
conveying  or  making  a  good  title,  and  as  nothing 
appeared  in  the  pleadings  to  this  count  which 
shewed  that  there  couhl  be  any  circuity  of  action 
created  by  his  recovering  upon  it,  the  plaintiff 
was  entitled  to  the  .§.300,  as  liquidated  damages. 
The  nonsuit  was,  therefore,  set  aside,  the  defen- 
dant being  allowed  to  plead  the  defence  of  cir- 
cuity of  action.     -S",  C,  17  0.  P.  1.39. 

It  having  been  ascertained  that  a  railway  com- 

fiany  intended  to  have  a  station  on  defendant's 
and,  he  contracted  to  sell  to  the  plaintiff  a 
quarter  of  an  acre  next  to  the  station  aa  soon  as 
laid  out.  The  company  having  afterwards  located 
the  station  ground,  but  not  the  position  tliereon 
of  the  intended  station  house,  it  was — Held,  that 
the  plaintiff's  parcel  could  not  be  ascertained 
until  the  locality  of  the  station  house  was  deter- 
mined, and  that  until  then  a  bill  to  enforce 
specific  performance  was  premature.  Carroll  v. 
Cmemore,  20  Chy.  16. 

See  Strinijhan  v.  Animer.imn,  14  Q.  B.  .548,  p. 
infra  ;  BouUon  v.  Bethune,  21  Chy.  1 10,  p.  3400. 


2.  Jiii/htto  Poiwssion. 

It  was  agreed  between  plaintiff  and  defendant 
that  defendant  should  sell  to  plaintiff  the  land  in 
question,  and  should  deduce  a  good  title,  and 
convey  in  one  year  from  date  :  that  defendant 
should  in  the  meantime  have  possession,  on  con- 
dition of  not  cutting  timber  ;  and  that  on  or 
before  the  I9th  of  October,  185"),  he  should  con- 
vey on  receiving  £200  ;  in  consideration  whereof 
the  plaintiff  agreed  to  pay  the  £200,  4c.  In  the 
winter  of  1855  defendant  cut  and  sold  saw  logs, 
contrary  to  agreement,  and  in  February  the 
pl.aintiff  brought  ejectment  on  this  ground,  with- 
out having  either  paid  or  tendered  the  £200  ; — 
Held,  that  he  could  not  recover.  McKimlncij  v. 
Johnston,  14  Q.  B.  209. 

Plaintiff's  devisor  gave  a  bond  to  defeudant, 
conditioned  to  convey  to  him  upon  p.ayment  of 
£175  on  the  1st  March,  1856,  when  the  obligor 
was  to  give  the  deed,  and  defendant  to  secure 
the  balance  of  the  purchase  money  by  mortgage 
on  the  premises.  Tlien  followed  these  words  : 
"  The  said  I.  A.  (defendant)  i."  to  have  possession 
of  the  said  lands  and  premises,  with  the  excep- 
tion of  the  house  and  barn,  from  the  sealing  and 
delivery  of  these  i)re3euts  :  " — Held,  that  the 
right  of  possession  was  subject  to  the  payment 
of  the  £175  at  the  time  specified,  and  that  on 
default  the  plaintiff  might  eject.  Stringham  v. 
Ammerman,  14  Q.  B.  548. 

The  patentee  conveyeil  the  land  to  the  person 
through  whom  plaintiff  claimed,  and  took  a  bond 
to  re-convey  on  payment  of  a  certain  sum,  .and  to 
allow  the  wife  of  the  patentee  to  have  possession 
during  her  life,  whether  the  land  should  be  re- 
conveyed  or  not : — Held,  that  the  plaintiff  could 
not,  in  the  face  of  this  bond,  dispossess  the 
patentee  during  the  life  of  his  wife.  Arnold  v. 
Buller.  15  Q.  B.  25.5. 

Plaintiff,  A.,  gave  a  bond  to  convey  within  a 
specified  tinne  certain  premises  to  defendant,  B., 
and  put  B.  in  possession,  which  possession,  by 
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tho  tonns  of  tlio  wriliiiK  (>lili)<iit()ry,  M.  wiw 
ontitlcil  to  holil  until  A.  (iniivuycil  to  liiiii,  iiiul 
ho  took  ii.H  iiottiH  ill  puyiiioiit  of  tliu  hhiiiu,  liut 
wiiH  imvcr  in  ii  |Hmitioii  to  (ionviiy.  H.  refused 
to  jNiy  liin  note  or  to  give  ii)i  )>oKNCHHiou  :  -  Hold, 
that  liciiig  ill  poNHeHioii  iiiidt'i'  tliu  lioiid,  liti  wax 
ontitli'd  to  iiold  it,  Hiid  liiH  ri>;lit  wiw  not  diipi'ii- 
dont  on  jmyiiiunt  of  tlic  iiotoH.     Fiiltuii  v.  llnrrill, 

0  0.  1'.  loi. 

M.,  owning  tlic  land,  (jxcctitod  ii  bond  to  do- 
foiidiint,  n'oiting  tliiit  di'fcndiiiit  whh  to  iVHido 
with  liiiii  and  woik  tho  fiinii  for  tiicir  niutiiiil 
ftdvjintiigo  :  that  it  li.id  licrii  iignu'd  that  iiftor 
M.'h  dcatii  it  sdiould  lu'conio  dofoiulant's,  and  to 
8C0IIIV  this  M.  had  that  day  inadu  his  will  loav- 
inu  it  to  him  ;  and  tin-  oomlition  was,  that  if 
dok'iidaut  xlionld  work  tlu^  fann  pruiterty,  &o., 
AI.Hhoiildnot  oxooiito  any  otlicr  will,  nor  diM- 
me  of  iiorcniMinilicr  tho  land.  /Vftorwards  thoy 
iMUgrood,  and  M.  oonv<!yod  to  iilaiiitiH',  who 
brought  ojootniont,  aftor  liaviilg  doiuaiidod  po»- 
soBsioii  :  Hold,  that  ho  was  oiititlcd  to  rooovor, 
n8  tho  hoiid  gavo  dofondant  no  logal  rigiit  to 
])(>s8o»sioii.     StcJ)oi^l(lv.Miir2'li!/,-0Q.  R.  XyX 

Pofoiidant,  who  was  ontitlod  to  piin;haHu,  had 
inado  dofault  in  jiayinont ;  had  failod  to  oroot 
A  now  Maw  mill  on  tho  laiid,at<  Htipiilatod  for; 
hml  allowod  tho  .saw  mill  alrti.idy  thoro  to  fall 
into  (liNi-opair  ;  ami  had  liooii  outtingand  remov- 
ing tho  timlior,  mo  that  tho  saw  mill  would 
liooonio  iittorly  lo.st  to  th<^  plailitiirs  if  dofuml.'Uit 
■was  allowod  to  rotiviii  imsMossion  ;  and  tho  saw 
iiiillH  and  tinihor  ooiiMtitiltod  tho  almost  entire 
valtio  of  tho  mortgage  soourity  : — Held,  that  the 
plaintiU's  wore  ontitlod  to  an  order  for  poasos- 
sion  ill  oa.so  dofoiulant  diil  not  pay  the  ovor-duo 
instaliiionts  in  a  month,  without  prejudiou  to 
plaintiU's  riglit  to  onforoo  tlie  agroumont  for 
Bivle.     r/iillij>s  V.  rir,itvii,  14  Cliy.  (IT. 

See  liiwly  V.  Uarrahji,  'Jl  d  \\  ;M0,  p.  it.W. 
Sooiilso,  "Ejkctmk.nt"  M.  3(a)  p.  1102  4. 


3.    When  time  /.v  of  the  EKitcnre  of  tlw  Contract. 

In  a  oontraot  for  sale,  the  vendor  eovonanted 
for  (piiet  onjoymont  until  dofault  in  payment  of 
the  purchase  nuuiey  ami  interest.  It  was  also 
stipulated  that  time  was  to  lie  eonsiderod  tho 
essenoo  of  the  ngroomont,  and  uidesa  tho  pay- 
ments woi-o  imnotually  made,  tho  vendor  was  to 
1)0  .it  lilierty  to  nvsell.  On  ejectment  for  nou- 
payniont  of  a  half  ycir'a  interest :— Held,  that 
tho  receipt  of  the  interest  by  tho  vendor's  at- 
torney after  .ictiun,  without  costs,  .amounted  to  a 
waiver.     Bnrtm-  v.  Alien,  0  O.  P.  .S'2!>. 

riaintitt,  on  tho  20th  .January,  18(50,  agreed 
miller  seal  with  defendants  to  sell  them  certain 
land  for  ^'i.OOO,  $2,.'>00  to  he  paid  on  tho  Ist  of 
April,  18(i(),  and  §2,r)00  on  the  Ist  of  May,  1800, 
with  interest ;  and  to  convey  on  these  payinonta 
being  luado.  Dofeudnnts  covenanted  to  pay,  and 
that  if  they  made  default  the  agrecmont  should 
be  void  and  of  no  olTcct,  and  all  moneys  ^>ai4 
thereunder  up  to  the  time  of  such  default  should 
bo  forfeited  to  the  plaintifi',  and  that  time  should 
be  of  the  essence  of  the  contract.  At  the  trial 
it  appeared  tliat  the  whole  purchase  money  was 
$0,0()0,  of  which  If  1,000  was  paid  down  and 
91,000  more  on  the  7th  of  April,  1866,  when,  by 
an  endorsement  unuer  seal  ou  the  agreement, 
the  plaintiff  ext'iuded  the  time  for  payment  of 


tho  lialaiu'u  to  tho  20th  of  May,  ISiK; ._  ii  i,  i 
that  tho  ondoi-Homont  oxtondiiij.!  tlic  ii„,  '  '■ 
^laymo!lt  did  not  do  away  with  tlm  pr,n.j ,  j 
tor  forfeiture,  lint  iiUMirporatod  tlie  !.,t^,.  '"JJ 
time  ill  the  agroonifiit,  as  >f  oi'i^iM,i||,,  ./'"^ 
Mimim  V.  Smilh  it  ,il.,  17  V.  V.  UC.  '^\ 

Somlilo,  that  tho  peculiar  oiiiiilitinii  „{  „, 
proporty  here,  and  tlio  poculi.ir  pr.nti  •«  wiji 
has  (t,'rowil  up  in  rolatioii  to  Hairs,  niuy  ri'iMii^ 
inodilioatioii  of  KngliHli  oaHos  uh  to  tii(< 
of  hiolies.     O'KiiJ'i' 


'  Miii'triiiJ 
'V.  !•■). 


Tiu/loi;  2  t 

Heinlilo,  that  when  one  party  to  n  mntrn 
in  which  time  is  not  of  the  ommimuh,  ((i.^jfj,. 
put  an  Olid  to  tho  contract,  in  i:iniM'(!(|ii(:in,! , 
tho  laches  of  the  other  jiarty,  tlio  pidp,.,.  m,,! 

is  to  give  notice  that  iuiIohm  c |i|(.|,.||  witjimj 

iianiod  period,  the  contract  will  he  ci)ii8i(ltix.,|d 
an  end.     /''. 

By  a  contract  for  the  sale  of  land  licl,)i)i,|||,,|j 
infants,  it  was  a  condition  that,  if  in  sov^ntij 
months  the  apiiroval  of  thoCoiiil  nf  ('||,iuix>rt 
had  not  lioon  olitainotl  to  tho  sale  tliuii  nwtlt  iH 
contract  shoulil  ho  at  an  enil,  thus  iiiulorij 
time  of  the  essence  of  tlio  coiiinut.  Thou 
was  not  completed  hy  the  time  NiK'citicil,  a« 
some  months  afterwards  the  piiivkwur  ii'oij 
escetl  in  tho.  proceedings  tlioii  taken  tn  in.nj 
the  title  :  -Hold,  that  lie  had  waiviil  tlittj 
<litioii.     McDonitld  v.  (larrelt,  7  Cliy.  (M'l. 

By  an  agrecmont,  dated  2()tli  Sfpti'iiilxl 
money  was  to  lio  paid  within  one  niiiiitl,  audi 
the  2l8t  of  October  tho  money  wjih  tonilereij; 
Held,  sullicient,  the  day  of  tho  oxcoutidiuift 
instrument  being  exohnfod  in  tho  coinputiitioal 
the  time.     Jhirne.i  v.  lioomei;  lOCIiy.  'iS; 

Whore  tho  agrecmont  was  that  the  frij 
should  advance  money  ou  the  puvclLiac  of  i 
laml,  and  that  the  plitmti  11' shoulil  have  the  rii 
to  ro-purchii8o  tho  same  by  a  certain  day,  nj 
repayment  of  the  amount  so  udviuiccd,  miill 
terest,  together  with  what  w.is  [laid  by  tlieilei 
(hint  for  inii>rovenient8  and  iiiMiiraiice,  amlitf 
expressly  stipulated  that  time  Hlnmldbrufl 
essenoo  of  tho  contract: — Held,  that,  altlim 
tho  court,  as  a  general  rule,  will  hold  a  mrt 
perform  such  a  contract  within  the  time  liniil 
yet  it  is  not  ousted  of  its  jiirisdieticiii,  hut  J 
admit  him  to  shew  a  good  and  valid  nxi 
its  non-performance  within  such  time,  an| 
that  case  may  order  siHieific  porforiuai\cii. 
Sweeney  v.  Aay,  15  Chy.  4.32. 

Where  lands  which  have  a  thictuatiiig  v 
aro  tho  subject  of  a  contract,  time  in,  fnm 
nature  of  tho  case,  of  the  essuiiue  uf  thej 
tract.     iSaunUerson  v.  Burdetl,  IG  Chy.  119.1 

Where  there  is  a  contract  between  the  oj 
of  lands  and  another  person,  whether  lea 
not,  that  if  such  other  person  shall  doac 
specified  act  ho  shall  bo  at  liberty  to  bni 
property,  time  is  of  tho  essence  of  the  conf 
and  until  tho  performance  of  the  act  wbicll 
been  so  stipulated  for  tho  relation  of  vewiff 
purchaser  does  not  exist.     Therefore ,  whei^ 
Canada  Company  granted  the  plaintiff  «1 
certain  lands,  whereby,  amongst  other  I 
they  agreed  that  if  tho  lessee  duly  paid  c 
rents  and  taxes,  and  should  not  cat  or  r 
suffer  or  permit  to  be  cut  or  sokl  any  tiaj 
other  trees  growing  on  the  lands,  except  r 
pui  poiei  of  clearing  and  the  use  of  th«  ptc' 
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4.  fk/(i'ri/iHiiii  iif 

iHcM,  that  tho  dose 
If,  tliiiiixh  till)  v.'igiio 
ilniiiu'lit  wliiTo  til 
0ii'i('iit  til  oiialil'.^  it 
wikI,  iirliy  ajury. 

iQiiiirc,  |ii'i'  ItciliiiiMoi 
leiiiKvrt.'iinty  in  tlio 
!,  with  ivj^iird  to  til 
%  Vr  V.  I'roii 

Jill'  plaiiitiir  ou'iiod 
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Ijiiiiiiii^'  on  tho' 

_,  |»i.w»si(iii,     In   I  Hi 

nml  tji  convey  to  liin 

wiir  less,  (lesoriliiiig 

\m\  lot  lying  luirti 

rthcjilaiiitiir,  "aiiilH 

\m\  lot  to  Ciainahe 

Ivcvcil  the  two  acres  t 

jilt  ejei'l.iiiont.      M, 

itlii'.su  twoaorci  wor 

pi  in  the  hiiiidtoilofi 

BMirirtiif  tliepl.vin 

iniltluitdefondaiit  liji 

llyiKws;  "Hold,  tin 

vMA.  Tho  liiind,  II 

■III  Iw  coiistniod  as  r 

Bc  |iliiintitl's   visibk 

imliidiiijr  the  two  .-k 

J  events  vested  the 

Idi'l'enilant's  e(|iiital)le 

Irford  no  defonco 

■I  Q.  Jt.  4li2. 

ptiiil.iiit  gave  a  bond 

k' tli.it  he  had  that 

Ibimn  as  the  mill  pr 

N  fully  duscribod  in 

il  coiiditioncd  to  con 

111  ill  said  deed  over 

I » strip  on  the  westei 

|,Msoi^u  as  said  Ian 
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!'■  Mmton,  32  Q,  jj, 

pre  a  bond  to  B.,  to 
■JEonlot  17,  andto 
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I  mill  Iw  lit  liliorty  to  juiroliaHo  tlio  samo  nt 
l'  Mil  iiiinii'il  l""><'<' ;  '""I  it'  ^*'''"*  iidmitti'il  that 
Uiit  111*'' '"'''"  """'"  "**  ^*'""  '"  '''W"''l  ^"  "'I' 


•lit  (if  I'liiit  ''*'"l  tiixim  an  til  tlio  oilttiiig  of 
'l",'  •  -lli'M.  t'l'''**'  ""'  ''Kilt  t"  iiiMixt  u|mii  a 
l"  IS  fuifi'iti'il.  iiiitwitliHtiiiiliii>{  tliu  Ionhimi'h 
i',"',  i,i;ik,.  j,'(i(iil  till!  riHit  lUiil  t;ix«!H,  mill  pay 

„n"ii"'  "'  r'"'*''""*''  ">"'"'.V  iiKroiid  uiioii. 
yi\-  Ciiiivl'i  C'lminiini,  'JtCliy.  -JHI. 

4  Parniiliiiii  of  I'mniscH  or  I'm/icrh/. 

IlitM.  '•'"''  '^'"'  "'''•'"''''1'''""  "f  *■'"'  '"""'  '"  ''''''* 

,  thiiuu'li  •■""  v.iKUi'  t"  Nlit'w  <"'  till'  fi'i-'u  "f  tlio 

itniiiii'iit  wiicri!   tlio  laiiil  must  lio,    wiih  yot 

,|,iit  til  L'li.ilil'.'  it  til  lio  asiiui'taiiicil  (»ii  tliu 

ji!l,  iir  iiy  a  jury,    f  ■"'■"i''  v.  Xorton,  8  Q.  U. 

lOiiw,  l»'i'  U'lliiiisoHi  ''•  •'••  "*•  *"  *'"'  u'l'ui^fc  "f 
eiirnvrUiiity  in  tliii  agnicim^iit  tor  8ali)  in  tliiH 
«itli  ivKiii'l  l"  ''"'  <li!H(ui|itiim  (if  tlio  pru- 
,s',ii.  '!■'■  V.  I'roiiill'tmf,  li")  Q.  |{.  SH'i. 
Tic nliiiiitilT  owiu'il  part  of  lot  7,  uiul  a^roud 
W!v  ill  1  **■">".  to  l>uy  friiin  oiio  M.  two  acroH 
cii'ljiiiiiiiig  oil  till!  north,  of  which  hu  wont 
^liiiwuHsimi.  Ill  IWIO  M.  Kavi)  to  ilofoiulant 
loml  til  cniivi'V  to  liiiii  thirty  auros  of  the  lot, 
eiir  K'HD,  ili'H''''i''i"K  it  ''■'^  " '""  that  part  of 
mill  lilt  lying  north  of  the  land  ownud  hy 
iliiiiititl',  "and  mmth  of  the  road  througli 
iMiilitit  til  Ciaiiialu!  Hill."  Ho  aftorwanls 
Ivcycil  tlio  two  ai!ros  to  tho  jilaintilF,  w  ho  then 
(•lit  I'joi  tiiii'iit.  M.  Hworii  upon  tlio  trial 
Htlwsotwiiaonis  woro  not  iiitond-j;l  to  hv.  h\ 
d\  iiitiiu  liiiud  to  ilofondant,  hut  wore  looked 
iM  ii:irt  iif  till!  plaintiff's  land  referred  to  in 
mltiiiit  ilcffiiilant  had  without  thorn  Iuh  full 
Hyaca'a;  "Hold,  that  the  plaintiff  niiist  rc- 
er.lor,  1.  The  hniid,  under  the  eirouniHtanees, 
till  be  ciiiiHtniod  as  referring  to  all  the  land 
Ihc  iiliiiiitiU"»  visible  iio.ssoHsion  na  owner, 
icxiliiiliiig  the  two  acres  ;  and,  2.  The  deed 
Iwiits  vested  tlio  le^al  title  in  plaintitr, 
Ito'eiiiliHit's  ei|iiital)le  right  under  the  bond 
dalfiii'iliio  (lofoncu.  Dum'nhunj  \.  Palma- 
ill  Q.  B.  4112. 

WtmliUit  gave  a  bond  to  plaintiff  in  Jl.OOO, 
ing  that  liu  had  that  day  puruhascil  certain 
(bowii  118  the  mill  property  in  the  villngo  of 

Ifiilly  iluacribed  in  a  deed  made  by  one 
Dil  cniiiiitiiiiiud  tu  convey  to  the  )>laintiff  all 
ml  ill  said  doeil  over  two  and  a  half  acres, 
bi8tri|Mm  the  western  portion  of  the  pro- 
',  assiiiiii  as  said  land  could  be  surveyed. 
ieeit  to  J.  included  over  four  acres,  part  of 

,  at  the  eastern  end,  was  covereii  with 
^-HeKl,  that  defendant  clearly  was  not 

1  to  retain  two  and  a  half  acres  of  dry 
|iD  aililition  to  that  covered  with  water,  but 

Ki)  ami  a  half  acres  of  the  whole,  Greer 
\^.Mmton,  32  Q.  B.  77. 

pveabouil  to  B.,  to  convey  to  B,  a  water 
eottlot  17,  and  to  convey  also  so  much 
I  he  might  rcipiire  for  the  purpose  of 
(!»r»ceway  or  for  erecting  buildings  on 
dlot,  at  the  rate  of  iilO  per  acre  : — Hold, 
' !  selection  uf  sucli  land  must  bo  mado 
I  the  lifetime  uf  both  obligor  and  ubliaee. 
ipetWiUon,  J.,  whether  a  bill  wouliTUo 


for  tlio  spoeilio  porformanoo  of  aueli  a  contract. 
Hurnhdia  ft  til.  v.  /l<iiiis,ii/  rt  ill.,  .'12  Q.  B.  '11)1. 

.See  Carrull  v.  Ciinimnrr,  20  Ohy.  I(i,  p.  'XMO 

See,  also,  Df.ku,  IV.  2  (1>),  i>.  1027. 


5.   hilvriHl. 

Diifomlaiit!*  boing  in  [inHMOHHion  of  land  an  ten- 
ants under  the  plaintill's  fur  a  year  at  JjlOO,  they, 
on  the  2(itli  ( (otolior,  IHCi.'i,  ontorod  into  an  agroo- 
iiiont  iiniler  seal,  by  whioli  it  was  witnoHHod  that 
the  plaintillH  sold  to  dofondants  the  promiseH, 
whioli  it  was  naid  thoy  had  leaHod  from  the 
plaintill's  "with  this  iiinlorstanding  of  imrchaso." 
riio  plaintillH  wore  to  givo  the  dofiiiidantH  credit 
"on  iiiiroliaso  inonoy  for  all  rents  or  monoy  paid 
or  that  shall  bo  jiaid  until  tint  tiino  of  the  first 
parties  (plaintill's)  making  the  title,  and  said 
party  to  make  the  title  by  the  Ist  .laniiary,  IH(I.S, 
or  as  soon  as  ho  can  get  the  ackiiowledginent  of 
his  father  to  a  deed  that  is  now  made,  a'ld  in 
possession  of  said  lirst  Jiarty  ;  and  the  said  lirst 
party  to  jiay  ton  per  oeiit.  mi  all  nionoys  paid  by 
tlio  second  party  over  iJKM)  a  year,  until  the 
said  title  bo  made.  The  second  party  (defen- 
dants) agrees  to  ]>ay  for  the  above  proiiei-ty 
.yj.OOO,  in  three  eipial  annual  payments,  after 
the  dodiictioii  of  such  money  as  has  been  paid  at 
the  making  of  the  title."  Defendants  continued 
in  possession  until  1870,  (laying  various  sums  : — 
Mold,  that  up  to  Ist  .January,  18(18,  when  tho 
title  should  have  been  coini>loted,  tho  seller  was 
not  to  receive  interest  nor  the  benelit  of  tho 
rents,  if  tho  purchase  went  on,  but  that  aftor 
that  date  the  purchaser  remaining  in  jiossession 
was  bound  to  ))av  interest.  Viuizant  H  al.  v. 
Ii<irki:etiil.,  'M  (),.  B.  104. 

A  vendor  agree  to  convoy  land  and  recoivo 
back  a  mortgage  for  part  of  tho  ])rico  payable  by 
instalments,  but  omitted  to  say  that  the  mort- 
gage should  bo  made  payable  with  interest.  In 
a  suit  for  s)ieeiHc  ))erforiiiaiice,  and  tocoiii])el  tho 
vendor  to  accept  a  inortgago  without  interest, 
parol  evidence  w.'is  admitted  to  shew  that  the 
real  understanding  of  tho  parties  was  that  in- 
terest should  be  inado  payable  by  the  mortgage. 
(hmld  V.  JInmilton,  5  Cliy.  U»2. 

Where  a  purchaser  takes  possession  before 
conveyance  he  is  liable  to  interest  from  the  time 
of  taking  iiossossion,  and  tho  liability  is  not 
limited  to  a  period  of  six  years.  Great  Weiitern 
Jiailway  Co,  v.  Junes,  1.3  (Jhy.  355. 

To  save  interest  by  nn  ajipropriation  of  the 
purchase  money  on  a  sale  of  land,  the  monoy 
should  bo  separated  from  the  purchaser's  goiioral 
bank  account,  and  notice  uf  the  appropriation 
must  be  given  to  tho  vendor.     Ilj. 

Interest  on  purchase  money  runs  from  the  date 
when,  after  tlio  acceptance  of  tho  title,  the  pur- 
chaser could  have  safely  taken  possession,  and  a 
difficulty  respecting  the  conveyance  may  justify 
his  not  taking  possession.  'Bae  v.  GeddcH,  3  Chy. 
Chamb.  404. — Boyd,  Master, 

Held,  on  rehearing,  that  in  a  suit  for  speci" 
fie  porfonuouce,  oven  where  tho  purchaser  has 
tukon  possession  of  the  premises,  as  a  general 
rule,  he  is  only  liable  for  arrears  of  interest  for  a 
period  of  six  years  prior  to  the  filing  of  tho  bilL 
Aireij  v.  Mitchell,  21  (Jhy.  510. 
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Hulil,  tliivt  wIhto  tint  iMH-cliiwcr  <lio«,  tlm 
right  of  iii>  iiuMuiiliriHiwr  iittorvoiiinu,  tlui  v«m- 
ilor  iR  oiititloil  to  Ik  oliivrgo  on  tlut  likiiil  in  tliu 
liikiiilH  of  tlu)  lu-iiH  for  a  jii'iiod  bcyoiul  tho  hIx 
yoiUH,  ill  oiiliir  to  itrovont  (lirouity  of  aotion,    /'*. 

So.)  Tiirlri,  V.  KmiiH,  13  C.  P,  214,  p.  3i:W. 

Soo,  ftlmi,  "  Samc  ok   Ii\Nii  iiv  Ohkkii  ok  tiik 
CoiiiiT,"  VI.  11.  ;U41>. 


(5.  lifiiit/*  iiiiif  Profit*- 

Wlicro  tlicro  Imil  boon  coiiHiilcralilo  ilrl'\y  in 
ooniitlotiiiu  tlio  titio  to  iiroiicrty,  inul  tlic  jnir- 
oliiiHt'r  11,'iitl  tlio  |))iivlii»m'  inoiioy  into  tMinrt  witii- 
out  iirojihlicc.  it  wiih  hold  inmroiior,  in  olmifiinj^ 
tht<  V(MiilorH  with  tlio  roiitn  duviiig  tlio  intoi-viil, 
to  iliroi't  tho  niaHtor,  in  lixiiiK  tho  aniountM,  to 
liavo  n>g.iril  to  what  tho  pnivhaHor  niixht  havo 
rontoil  tho  proinim>n  for,  or  to  ohargo  tho  von- 
(loi'R  with  an  ooi'ii|iation  rout,  without  oviilonoo 
of  8Uoh  ooonpation,  or  with  dotorioratioii  anil 
ilaina>(o  to  tho  proporty,  oxoo|itHnoh  aw  ooourroil 
through  tho  aot  or  dofanlt  of  tho  vondors. 
Jhiiiliji  V.  Wcivi//,  2  C'hy.  rhainb.  ;«ti4.— Taylor, 

A  pnrohasor  is  ontitlod  to  all  tho  routs  and 
prolits  ariHinju  from  tho  ontato  purohasod  which 
ucoruo  duo  Huhsoipioiit  to  tho  tinio  whoii  ho  lio- 
oiniiON  sui'h  puroliiwor.  liriulij  v.  Kivuoii,  (!  I*. 
K  'Jti'J.  — Chy.  I'hauil).  -Iloluiostcd,  Iti/nrc  ; 
lUako. 

Wiioro  tho  ooiiilitions  of  salo  woro  silent  a» 
to  jiossossion,  and  tho  purohasc  nionoy  was  jiay- 
nhlo  by  iiiNtaliiioiits.  and  thoro  was  no  stipula- 
tioii  as  to  soiMirin>;  tho  saiiic  by  niortgago  :  - 
Hold,  that  tho  puri'hasor  was  ontitlod  to  tlui 
routs  and  profits  from  tiio  timoot  purohaso.    lli. 

Wy  tho  oonditioim  of  a  salo  tho  puruhasor  at  a 
sale  under  a  dooroo  of  tho  court  was  ontitlod  to 
A  convoyaiK'o  one  month  aftor  tho  day  of  salo, 
upon  forty  por  ooiit.  of  his  jinrohaso  nionoy  boiiig 
thou  paid  and  tho  roniaiiidor  soourod,  but  ho 
was  not  ontitlod  to  possession  (oxoopt  for  tho 
purpose  of  doing  tho  fall  ploughing,)  until  the 
expiry  of  a  subsisting  lease  of  tho  proinisos. 
The  i-ont  payable  under  tho  lease  wtvs  payable 
yearly  in  advance,  and  a  year's  rent  accrued  duo 
ft  few  days  before  tho  day  of  sale  : — Hehl,  that 
the  purchaser  was  ontitlod  to  a  proportionate 
part  of  tho  rout  i-eceivod  in  a<lvanoo  for  that 
portion  of  tho  term  which  had  to  expire  subse- 
ciueutly  to  the  day  tixod  for  tiie  coniplotiou  of 
the  contract,  i.  c,  oiio  month  aftor  tho  day  of 
salo.  Lincoiiihi-  V,  <rivM.<,  (i  P.  U.  U71.-Chy. 
ChamV).  — Uolmested,  Rifervf. 

/ 

.7.  DilapUlntkmA. 

A  reiidor  who  contracts  for  tho  salo  of  pro- 
perty of  which  he  has  not  taken  possession,  is 
accountable  to  tho  purchaser  for  dilapidations 
by  the  parties  in  possession  before  the  vendor 
takes  tlie  jiossessiou  from  them.  Fi»ki 
Wvidf,  1 1  Chy.  245. 


Ken    V. 


A  vendor  in  possession  is,  generally  speaking, 
responsible  fur  ailapidations  thn.t  take  ]uaee  be- 
fore ho  shew^s  a  good  title,  where  the  dilapida- 
ion  s  are  such  as  a  prudent  owuer  or  his  tenants 
might  have  prevented.     76. 


Whore  bnildingH  aro  torn  down  nftcranm.i 
tract  for  sale,  and  boforo  the  punhiiNcr  ti|(,.,||lL 
wan  bound  to  take  poRNONHioii,  I  In.  vi'inlur  iJ 
liriinll  facie  neoountablo  for  tho  Idhk.    //, 

On  taking  an  account  of  wh.it  WHidm.  u.] 
plaintitr  in  possession,  who  cliiiincil  iiii.lii m 
dor  of  real  oRtato  in  a  spocilii'  prifdiiiiiiui, 
the  niastor  allowed  certain  ropuirs  mihI  iinppm, 
nionts,  soino  of  which  woro  iiiiidi'  iiftrr  (In.  ,'i,|,ii 
nHvnceinont  of  the  suit.  On  fiiiilicr  ilinydn, 
tho  (Muirt  exjirossed  tho  opinidn  lli.it,  tiic  iin|i 
reiiairs  made  aftor  suit  coninu'iiicd  timt  iniililli 
allowed  were  such  as  it  was  the  |il.iiiitil|"s  ilnti 
to  make  in  order  to  save  Iht!  prciniNcs  frunuli' 
torioration.      /luirn  v.  Cimliiini,  'JtK'hv.  Tils, 


I'ti-J 


iH/ll'l'  ClIMlH, 


Tho  ancestor  of  dofomliint  a^'tccd  uinlcr  wJ 
with  plaintiir,  as  IoHowh  :  "  Now  tin'  inuilitid 
of  this  agreement  is  nucIi,  thi>  H.iiil  .lulm  |'| 
(defendant's  ancestor)  doth  iiiTi'liy  fur  lijinwu 
his  heirs,  kc,  give  up  unto  tlu'  .s'ljil  ,|;,|,J 
I'holan  (])laintin')  all  his  rigiit,  title,  iiml  jnt,.] 
in  and  to  lot  4r)  in  tho  Ist  conrcHMJ.in  df  \iJ 
Kasthope,  and  to  give  him  a  cicai'  (Iccil  df  m 
same,  and  also  one  waggon,  one  faiiiiiiiK  niiiy 
&c.  The  plaintiir  o'l  his  p.irl,  did,  fur  liims' 
his  heirs,  iV'c,  in  consideriition  of  tlicaliuvii 
and  articles  nientioniMl,  promiNc  In  piy  niidi 
said  ilidiii  I'helaii,  his  heirs  ni'  a.ssi^ns,  C'.'.'iil,  I 
instalmontH,  and  also  to  iiiiow  tlir  siA  ,l,j 
I'holaii  the  use  of  tlu!  dwcliini^-linnsc  Jn  uhi] 
he  then  resided,  and  four  acics  nf  |,iiiil 
his  lifetime  :  -Held,  Suihvan,  .!.,  iIIsh.,  that^ 
words,  "tho  same"  in  tho  ii^^ri'ciniMit  iv 
hit  45  as  tlu^ir  antecedent,  and  imt  tn  llic  nd 
title,  and  intcroHt  of  dofendant'.s  iim'osldr  tliii 
PMitii  V.  r/iclaii,  1  C.  1'.  275. 

Debt  on  bond,  conditioned  tn  ni.iki'a^iuiil 
Mutlicient  doeil,  free  and  clear,  Ike,  luit UraittJ 
the  naino  of  the  obligee,  and  imt  sl,ilin,'fiir»i 
term  or  time  the  deed  w.is  to  Ik;  wmU:    OiiI 
murrer  f<n-  these  causes     llcM,  I.  Tliatitiaf 
be  intendotl  that  tho  land  w.ix  In  lu'  oiiiv«| 
to   tho   obligee.     2.   Tli.'it 
wouhl  be  taken  to  bo  that 
lute  title,     ('ii'.iiir  v.  Xorlmi,  8  Q,  H.  ,")87, 

Articles  of  agreomont  bi^twccu  0.  of,  ,tt„ 
S.   of,   i"fee.,   witnesseth    that   tlic  s.iiil  (I. 
agreed  to  soil,  and  by  these  ini'sciits  ilotii 
gain  and  sell  unto  said  S.,  nil  .iiid  siiij:ii|.ir 
certain  loasoludd  proport.y,   ln'in;,'  C(iiii|iiisiii 
vtc,  for  .C250,  to  be  paid  as  roijows :  Ci) 
and  the  remainder  in  four  e(|nal  :iiiiiii:il  in 
nicnts.     Then  followed  a  covenant  V,v  0.  tl 
8.  shouhl  duly  ]iiiy  said  stiiu^t,  and  alimili' 
and  save  harmless  siiid  O.  from  tlie  ront  il 
the  leases  under  which  O.  held,  thi'ii  (I. 
assign  and  convoy  said  leasclinlil,  and  tluM| 
tenaiices  theroof,  to  S.  :  -Hold,  an  avivom 
assign  only,  not  an  assignineiit  of  H.'^iiiti 
Taylor  vi  nl.  v.  Sutton,  18  (,).  H.  (ii.i 

The  plaintiff  had  agreed  to  |)nrcliisc  frj 
certain  land,  one  condition  huing  that  hd 
plaintiff)  ahoulil  take  possession  .ind  beg] 
improvements  at  once,  but  slioitld  cut  nol 
for  the  purpose  of  sale,  Imt  only  as  mjuirT 
his  own  use,  or  for  tho  purpose  of  clearing.! 
plaintiff  afterwards  agreed  witii  (lefciidintj 
him  500  cords  of  wood  at  3s.  !)cl.  a  cunL  ' 


di'lVlidant's   liii':io| 

10  won  Id  give  anal 
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,,,,„„  tlitMM III ti'futt  iM  tiiucli  liH  if  iiiailii  to  till 


I  unwil  tit  f"'  *''•"  wood  for  tlin  ])1nititilT  at  '2h.  (Iil. 

rcopi,  ft'"'  ii''f<'"'"'""*^  **■'"'  *"  i"'y  ^''  *''"  '^'*'  ""'•< 

I  I tlu' plitiot <"'>*'  '^'''  iMowiiorof  tliii  triHiM.  In 
1  '.vtiiin  fi>""  ''•''''*"''>  "f  *•'''"  livttiir  ngi'iM'iiKMit : 
Ih«M.  "'ft'  "'"  I'''""*'" '"  iiKWt'iiioiit  witli  V.  <Uil 
I  Hit  ri'Hti'ikiii ''■■■'  f>'*>i>>  "I'lliiiK  wood  olT  tlui  liiiid 
llnrcil  liy  l'<"'>  '^'"'  '^'"^''  '^  IHiyiiitMit  oil  ikucoinit 
.  A^  ,|,,ftiii(liMit  to  M,  took  tlio  iif{i'(i<uii<iiit  Mtuid 
liLiiiiitnf  lliii  Mtiitutu  i>f  KriiiidN,  lioiiig  a  jia^y- 

llit'iit 
Inluntill 

Kvaii  iiiKlrnnuMit  nndor  Hoal  liutwoim  iiliiiiititr 
UiMtwlunt.  II.,  II.  a^mMl  to  allow  tho  |ilaiii- 
tjKllii'  imu  III'  liiM  i^r'iHt  and  Haw  inillH  for  live 
III  ciiiiililion  that  uncli  jiarty  nhould  pay 
r('|iiiirH   niion   tin;   iiiiIIh  for  tlio  term 
till'  Hiiw  niillM  and  liookH  to  liii  under  tlie 
it'  II.,  and  the  ^liMt  mill  eliielly  under 
idiiti'iil  i>l   iilaintitl'.     'I'lie  agreement  then 
that  II.  hIIowimI  plaiiitiir  the  tme  of  the 
l,.,.||ii,g.|iiiiiHe  .'iiid  liarii  near  the  mill,  iVc,  and 
1i iwrty  wiiH  t"  l'''.V  '"^'f  t'l'"  taxuH  "on  the 
Litv  idxive  named  during  the  term  of  live 
,:'V  -Ik'iil,  Ihiit  the  |ihuiititr  took  a  leual 
Mr  iiiiiK'i- till!  iimtrnmeiit  in  the  whole  of  tiiu 

in'itv  fur  l'^«-'  V""'''*>  Huhjeet  to  the  riuhtn  t< 
1    '.    ,       .. 'i  1...  II    II  ....  1.1 II.... 


lUll  '.1"' 

||,WII''I 

tiiiili" 


UU'il 


Where  a  |iiiri!liaMer  died  after  linyiiiK  three. 
fonrtliH  of  the  iMinthaMe  money,  leaving  an 
infant  heir,  who  waH  unlitleil  to  N|Mii!ille  |)ur- 
forinaniMi  of  the  eontrat^t  ;  and  the  vendor  at 
the  iiiMtanee  of  the  adininiNtratrix  eonveyed  tliu 
|iro|i>irty,  which  had  >{reatlv  inereaned  in  value, 
to  a  third  perHoii  ;  and  it  afterwardH  paHMed  into 
the  liaiidH  of  pe.rNoiiH  without  iiotiee  :  Held, 
that  till!  heir  eoiild  Hiie  the  vendor  in  euility  for 
eonipeiiHation,  t'lirm/tli  v,  JuIiiihIhii,  14 
lt.'lt). 


<'hy. 


well  an  the  other 


A  leami  eontaiiieil  an  aureemmt  that  "the  Hnid 
h'NHor  hereliy  a^reim  to^ive  to  the  Maid  h'HHee  thu 
llrNt  privile/^e  of  luirehaHiii^  the  Maid  premiMeH  at 
any  time  within  four  yeaiM  from  tlii^  date  hereof, 
at  thu  priee  of  ,'{fl,(K)(>,  |iayalile  in  live  yearly  in- 
HtainiuntH:"  Held,  an  aliHoliite  agreement  to 
Hell  which  the  IcHMce  had  a  ri^lit  to  enforce  at 
any  time  within  the  period  named  ;  and  init  a 
i|nalilled  agreement  to  hcII  on  the  ternm  iiieti- 
tioiUMl,  only  in  cane  the  IcNMor  dcHiretl  to  itull. 
('timij  V.  Ilimlim,  'i'l  Vhy.  '145. 


KHcriiiiDil  ever  it  hy  II.  aH 
Dijitiims  (if  tile  agreement ;  and  that  the  plain 
IciiuM  th(Mvli>re  maintain  treH]>aHH  aj^aiiiHt  two 
Ihcr  iif  till' lii'fciidantH,  who  eiitt^rud  nndcr  11. 
li'\|K!li('il  iilaiiitilV  from  the  dwellin^dionHc. 

|(lliii|;/im  v.  Iln-rwiji''  "'..  17  ('.  I'.  iVM). 

|lie(HiilHiitHi|{iied  the  following  niemoraiidnn)  : 
Ihgri'ii  to  piiy  S.  M.  Kairhairn,"  (tho  plaintifl') 
|{,yi I'urrctii'y  f"<'  Idn  right  to  thu  liouHe  I  live 
T tho  furm  at  prcHcnt  occupied  by  me,  k-iowii 
Ithc  MiirriHim  farm,  and  the  HtablcH  now  UHud 
ine.forBix  incmtlmfrom  thu  Int  April  next :"  - 
,  tviiU'iu'c  of  a  letting  liy  jilaintill'  to  defen- 
jDt,  mit  iif  a  Halo.  If  the  muinorandnm  had 
fctii  »  sale,  H(i  that  thu  plaintitl'  would  havu 
iIkiuihI  to  tender  a  conveyance  Scmlilu, 
itsiu'ii  ti'iidiir  iiiUHt  havu  heuii  allouisd  in  thu 
(Wntiim,  ami  would  not  l)u  included  in  the 
Kni  avwnicut  that  "all  thingM  happened," 
lur  micli  avornicnt  covui-h  only  conditionH 
wlciittiiln'  iicrformod  l»y  plaintilF  uiidur  the 
ecracnt.     Fnirlxiini  v.    JfitlinrtI,    '27    Q.  IV 

[hcowncrof  a  mill  property  wrote  to  an  in- 
ling  |mrulia.sci',  "  I  will  soil  the  mill  au  it  now 
KKntdluiuiKirriH,  with  all  rightH  and  jirivi- 
alu'liinf^ngtii  it  as  s<dd  mu,  and  I  will  guar- 
e  to  give  a  head  of  five  feet  by  laying  out 
lit  O) ;  liiit  ax  it  is,  thuru  is  four  fuct,  and 
(is  water  eiiougii  to  run  tea  run  of  stones  if 
am;" -Held,  that  those  ruprosuntations 
JtiittHl  to  express  guarantees,  upon  thu  several 
Its  imliraood  in  them.  Gnle  v.  Hubert  6. 
1.31'.'. 

|,  by  agrccinunt,  disposed  of  all  his  real 
etoB.,hi8  wm-iii-law,  who  agreed  to  pay 
[.Jiiiiiiimity  for  life,  and  after  A.'s  death  t*) 
tlic  pnrciia8u  niiiucy  in  0(|ual  annual  instal- 
ktiiA.'s  daughters.  A.  by  his  will,  mode 
Iye*r8  after,  assumed  to  grant  a  legacy  to 
|ile  out  uf  the  real  estate,  directing  the  same 
lileJiicted  from  the  payments  to  be  made 
pughters  :--Held,  that  the  agreement  was 
■' .  and  the  proceeds  of  the  realty  could 
lefore  be  charged.     Hombenjer  v.  Martin, 


I  If.  Trn.K. 

1.  Arrr/ildiirc  i\f  THlf. 

Where  a  pei'Moii  went  into  poHHCHMioii  under  (( 
contract  for  tlie  pundiaHu  of  a  wilil  lot,  in  order 
to  clear  and  cultivate  it,  and  tliiindiy  raiMo  the 
piirchaHe  money  which  waH  to  be  paid  by  iiiHtal> 
melitH  ;  on  a  bill  tiled  by  the  ]iurchaHcr,  for  Hpeci- 
lie  |i(!rformance  :  Held,  that  he  had  not,  by 
going  into  poHHtmnioii,  waived  liiH  right  to  a  refer- 
eiicu  an  to  title  ;  and  that  he  waH  bound  to  ]iay 
liiH  purchaMu  money  into  court,  ]iciidiiig  the  eti- 
(piiry  before  the  maMter.  O' KcvJ'a  v.  nn/lur,  2 
V\\y.  '.mry. 

I'oHMeHMion  and  iiHcr  of  thu  pruiniHUH  do  not  da* 
priyu  thu  vundee  of  liiH  right  to  have  a  good  title 
mIicwii  ;  but  where  uiireaHonable  lUday  han  oc- 
curred in  re(piiring  title  to  be  adduced,  the  court 
will  order  thu  purchaNu  iiiom^y  to  bu  |>aid  into 
court,  pending  thu  invimtigation  of  thu  title. 
Croiiku  V.  (Ilniii,  8(;hy.  'S.M. 

The  contractors  for  the  construction  of  a  rail- 
way having  agreed  fiu-  tlie  conveyance  to  them 
of  certain  knds  for  hiicIi  railway,  t<H)k  posses- 
nion,  erected  a  Htation-houHc,  and  ma<Ie  other 
improvunients  thereon  in  connuction  with  the 
road.  Thu  contractors  having  obtained  a  decree 
for  Hjiccilic  peiformance  :  Held,  that  what  they 
had  (Unie  did  not  amount  to  an  acceptance  of  the 
title.     Jackson  v.  Ji'khiij),  (i  (Jhy.  LW. 

The  purchaser  of  real  estate,  on  which  was  a 
grist  mill,  took  posscHHion,  and  while  in  occupa- 
tion, inailu  Huveral  alterations  in  the  property  ; 
took  the  mill-guaring  and  machinery  from  the 
premises,  and  removed  thu  iiartitions  in  the 
mill,  intending  to  convert  it  into  a  plaining  fac- 
tory. The  expeuHe  of  restoring  the  property  as 
it  was  when  he  took  jioHsession,  was  variously 
estimated  at  from  £I0()  to  C.'MK) : -ITehl,  that 
the  purchaser  had  waived  his  right  to  call  for  a 
good  title.  Commercial.  Hank  v.  Mc.Conndl,  7 
(Jhy.  .SaS. 

On  a  purchase  of  land,  the  price  for  which  ia 
payable  by  instalments,  the  purchaser,  although 
not  entitled  in  the  mean  time  to  call  for  a  re- 
scission of  the  contract,  may  rcipiire  his  vendor 
to  shew  a  good  title  before  parting  with  any 
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portion  of  the  inirulioae  money  ;  anil  in  tlic  event 
of  the  vendor  tftkinfj  \)rouee(linj{8  to  enforce  pay- 
ment, the  iiuruliuser,  upon  bringing  into  court 
the  amount  of  principal  anil  interest  actually 
due,  will  be  entitled  to  an  injunction  to  restrain 
the  action  until  the  title  has  been  investigated  ; 
and  the  fact  that  prior  instalments  of  the  pur- 
chase money  have  been  pniil  will  not  dis- 
entitle the  purchaser  to  insist  upon  a  good 
title  being  shewn.  Thompson  v.  Hrun»kUl,  7 
Chy.  542. 

Writing  a  letter  apologising  for  non-payment, 
accepting  a  release  of  dower  from  a  person  whose 
title  is  identical,  or  giving  a  mortgage  to  secure 
the  payment  of  tho  purclmse  money,  are  circum- 
stances indicating  approval  of  the  title.  Mc- 
Donald v.  (Jarrttt,  8  (Jhy.  290. 

In  May,  1800,  n  purcliase  was  made  by  parol 
of  a  lot  of  land  in  addition  to  three  other  lots 
previously  bought  by  the  same  purchaser  from 
the  same  vendor.  The  purchaser  went  into 
possession  and  erected  thereon  a  coach-house 
and  stables,  and  the  other  portion  of  it  was 
used  as  a  lawn  to  the  house  which  he  had  erected 
on  the  other  lots,  which  had  been  duly  conveyed 
to  him.  In  18(50  and  again  in  18(!3,  the  pur- 
chaser repeatedly  asked  for  a  deed,  offering  to 
give  the  vendor  his  ju'oniissory  note  for  the  pur- 
chase money,  but  wliich  lie  refused  to  accejjt. 
A  bill  tor  si)ecific  performance  was  sul)se(]uently 
filed  by  the  vendor  : — Held,  that  the  purchaser 
by  his  conduct  had  waived  his  right  to  compel 
the  vendor  to  make  out  a  good  title  ;  but  that 
he  was  at  liberty  to  shew  that  the  vendor  had 
no  title,  in  which  case  he  would  be  entitled  to 
get  rid  of  his  contract  ;  the  onus  of  proof  under 
such  circumstances  being  shifted  from  the  ven- 
dor to  the  purchaser.  Dfiiixon  v.  Fuller,  10 
Chy.  498. 

Where  a  contract  for  sale  of  building  lots  pro- 
vided for  immediate  possession,  and  for  the  pay- 
ment of  tLj  purchase  money  in  eight  annual 
instalments  : — Held,  that  tho  erection  of  two 
workshops  on  the  lots  by  the  vendees,  was  no 
waiver  of  their  right  to  examine  the  title  ;  nor 
was  the  division  of  the  property  between  them, 
when  they  dissolved  their  partnership,  nor  the 
acceptance  of  a  conveyance  at  another  time  of 
anotuer  lot  said  to  depend  on  the  same  title. 
Darby  v.  Greenleen,  11  Chy.  351. 

A  purchaser,  before  the  time  appointed  for 
the  completion  of  a  contract  for  the  sale  of  land, 
and  while  the  investigation  was  in  progress,  went 
upon  and  cleared  a  portion  of  about  two  or  three 
acres  of  the  land,  and  sowed  the  same  with 
turnip  seed,  which  it  was  necessary  to  do  at 
the  time  or  lose  the  whole  season  ;  he  did  not, 
however,  harvest  the  crop,  but  abandoned  the 
possession  entirely,  in  consequ'ence  of  objections 
to  the  title  not  being  removed  : — Held,  no  waiver 
of  the  purchaser's  right  to  an  inquiry  as  to  title. 
Mitchellree  v.  Irwin,  13  Chy.  537. 

Notwithstanding  that  a  decree  declares  that 
the  defendant  "has  accepted  the  title  of  the 
plaintiff,"  the  defendant  has  a  right  to  object  to 
a  conveyance  by  the  plaintiff  alone  if  it  appear 
that  the  legal  estate  is  partly  out  of  him.  Where 
it  had  been  referred  to  the  Master  "to  settle  the 
conveyance  or  conveyances  to  the  purchaser  or 
purchasers,  and  all  proper  parties  are  to  join 
therein,  as  the  Master  shall  direct."   and  the 


the 


Master  did  not,  in  scttliiiu  mi.'  ('(iiivtyai 
direct  that  an  infant,  whoso  laiuls  had  liftu  si.M 
should  be  made  a  I)arty,  ))iit  iiUMvly  that  lur 
guardian  should  ;  and  subBemiontly,  afttr  suih 
infant  had  married,  directed  tiiat  ahu,  lieinK 
still  an  infant,  and  her  hus))and  shoulil  joini,, , 
new  conveyance,  which  was  done  ;  it  was  l|t|i| 
that  this  was  within  the  Mustcr'x  iiowcph  .uul 
was  in  effect  as  if  the  court  had  (lireftwi  th' 
execution  of  tho  conveyanuo  under  l2Vkt  '■ 
72,  and  tiiat  the  deed  was  liiuding  and  umA 
the  estate.  Jiae  v.  Ueilden,  ,3  Chy.  ( 'liamli.  4(M  1 
—Boyd,  Master. 

An  abstract  of  title  and  the  titlo  docds  liaviiirrl 
been  sent  to  a  purchaser  in  NovciiiIht,  18(19  at  I 
his  own  request,  for  the  purposfs  of  fXiiniinatinnl 
and  advice,  he  retained  the  saiiio  for  a  iiiiigid^rl 
able  time,  intimated  no  olijeetiiui  to  tlic  titlv  i 
and  in  correspondence  with  the  vendnr's  si.|i(i'i 
tors  implied  that  1  was  content  with  tho  title  J 
but  in  June,  1870,  uc  claimed  tlie  right  of  inT 
vestigating  it  afresh  :— Held,  tliat  by  tlie  lansJ 
of  time  and  the  letters  Mliicii  lie  hiid  wtitttnJ 
he  had  impliedly  accepted  the  title.  Jim-  A 
Gedden,  18  Chy.  217. 

Before  an  abstract  was  asked  fur,  the  i.url 
chaser  had  sold  small  portions  of  the  huid.  aiiJ 
he  and  his  vendees  had  cut  down  snint  oi  thd 
wootl  thereon  ;  but  the  vendor,  notwithstaiiij 
ing,  promised  afterwards  to  give  an  ahstraotj, 
demanded,  and  delivered  an  abatiat^t  acconhnS 
ly  : — Held,  that  the  plaintiff  was  eiititleilti)hwl 
this  abstract  verified.  Gordon  v.  Ilnmlm  1 
Chy.  231. 

Acceptance  of  title  by  the  act  of  the  pi 
chaser  in  going  into  possession,  was— Helil  tol 
waived  by  the  vendor's  solicitors  delivering  ti 
abstract  of  title,  and  answering  some  d  ta 
requisitions.  Aldwdl  v.  Atdicdl,  (i  P.  K.  183.. 
M.  O. — Taylor,  Mauler. 

It  waa  agreed  that  as  soon  as  a  title  to  tl^ 
lands  and  premises  satisfactory  to  the  solicits 
of  the  vendee  could  be  ufl'ordcd  him,  tlie  va 
dee  should  purchase  for  §4,000  cash  :— HeU 
that  in  the  absence  of  mala  tides,  the  aijproij 
of  the  title  by  the  solicitors  of  the  vendee  w 
a  condition  precedent  to  the  right  of  the  venil 
to  call  for  a  specific  performance  of  tlie  ; 
ment.     Boidton  v.  Bethune,  21  Chy.  110;  .V.  j 
11).  478.     See  Dewilt  et  ttx.  v.  TIwium,  7  C.| 
565. 

On  a  sale  of  land,  the  deed  and  mortgage  I 
were  executed  by  the  vendor  and  purchaser,! 
left  with  an  attorney  until  their  respective  wil 
should  come  in  and  bar  their  dower ;  but  notq 
was  said  as  to  title.     The  defendant  went  i 
possession  of  the  land,  improved  it,  and  mai 
payment  on  the  mortgage,  but  raised  no  obi 
tion  to  the  title  until  he  discovered,  upon  j 
deavouring  to  raise  money  on  the  land  four™ 
after  he  had  gone  into  posseasiou,  that  therel 
a  mortgage  on  it  sixteen  years  old,  which  f 
not  been  foreclosed  : — Held,  varying  the  ji 
ment  of  the  Common  Pleas,  (27  C.  P.  203,)tirf 
upon  a  ground  not  taken  there,  that  the  dej 
dant  was  entitled  to  have  a  release  of  thedo^ 
but  that  he  had  waived  his  right  to  h»v( 
unlimited  enquiry  as  to  title.     0  Comortti 
Beatty.  2  App.  R.  497. 

See  Street  v.  Hallett,  6  P.  R.  312,  p. : 
Dinsmore  v.  Shackelton,  2C  C.  P.  604,  p.  • 
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,  iiowfur  rt  Z??/^"^  <'>  Mitrlijwjen/or  the  Pur- 
'  c/i(Mt'  Money. 

Upon  the  sale  of  land  wliich  was  subject  to 
Sfygxge,  thu  veii(li)r  gave  a  bond  to  indein 
(vthe  iinn'haHcr  against  the  encumbrance  and 
tJ/reupo"  tlin  transaction  was  completed,  the 
Zrcliwer  giving  a  mortgage  for  €500,  im.l  lia.VMiig 
I  resiiliif  "f  purchase  money  in  cash.  'I  he 
nidrtgage  given  by  thu  purchaser  was  transferred 
.^jj^jir,{  party  for  value,  but  with  notice  of  the 
eiistencc  of  the  prior  encuml)rancer,  who  sub- 
leiiiciitly  tiiiik  proceedings  at  law  against  the 
iiurchaser,  to  recover  the  amount  of  his  mort- 
L,e,who  thoreupon  Hied  a  bill  in  this  C(mrt, 
ow'iiing  ft  right  to  apply  the  amount  due  by  him 
iniiiohiirge  of  the  prior  mortgage,  which  was 
tknn  ilue  ami  unpaid .  Amotion  for  an  injunc- 
tion to  rostraiii  the  action  at  law  was  refused. 
]■„//,,  V.  linvlhiiri/,  8  Chy.  f)(il. 

Upon  an  action  on  the  covenant  to  pay  a 
prtgage  givun  by  defendant  to  the  plaintiff  for 
tiie  iiurcha»c  money  of  land,  defendant  pleaded 
wuitaiily  that  one  L.  had  commenced  a  suit  in 
cLioery  against  one  J.  B.,  together  with  plain- 
tiJ  ami  defendant,  founded  im  a  contract  made 
by  will  J.  B-.  before  the  conveyance  to  defen- 
dant, for  the  sale  to  him  of  the  same  land  :•— 
iHeli,h»(l,  on  demurrer,  as  for  any  thing  therein 
Ljtiuned  (lefeiidantbought  with  the  knowledge 
id  L's  claim.    Boi/esv.  McGinjoi;  8  C".  P.  244. 

To  an  action  on  a  covenant  for  payment  of 
Bortgage  money,  defendant  pleaded,  on  equi- 
Uble  grounds,  in  substance,  that  he  purchased 
'  nil  from  the  plaintiff,  who  professed  to  own  it 
le  from  encumbrances,  and  took  a  deed  with 
tlie  usual  covenants  for  title,  and  gave  this  mort- 
ige  for  the  balance  of  purchase  money;  but  that 
there  was  a  mortgage  on  it  to  the  T.   &  L.  Co., 
iniler  which  they  sold  the  land,  which  defen- 
int  thereby  h)9t ;  and  that  the  plaintiff'  was  in- 
fclvent.    The  plaintiff  demurred  to  this  plea, 
i  replied  that  before  action  ho  had  assigned 
^e  mortgage  for  valuable  consideration,  to  an 
Bignee  without  notice,    for  whose   benefit  the 
Bit  was  brought :  that  the  conveyance  to  defen- 
int  wa8  executed  by  one  W.   and   not  by  the 
bintift';  and  that  at  the  execution  thereof  de- 
;  had  notice  of  the  mortgage  to  the  T.  & 
I  Cu. ;  that  defendants  had  offered  no  defence 
btwo  prior  actions  on  the  covenant,  and  had 
iken  possession,  exercised  ownership,  and  been 
■illy  of  laches,  &e.  : — Held,  on  demurrer,  that 
yplra  was  insufficient,  for  the  covenants  for 
[tie  in  the  deed,  M'hich  must  be  assumed  to  be 
alitied,  would  afford  no  ground  of  action  for 
e  encumbrances  complained  of,  not  created  by 
^nlaintiff;  and  there   was  no   allegation   of 
m  on  the  plaintiff's  part  which  would  entitle 
teailant  to  relief  in  equity.     Held,  also,  that 
|tlie  plea  were  sufficient  the  replication  con- 
M  a  clear  answer  to  it.     Quajre,  whether 
tplea  was  bad  as  shewing  an  equitable  defence 
Mmissible  under  the  C.  L.  P.  Act.      WliUe- 
n.  Roots,  20  (i.  B.  65. 

Wenilant  having  been  allowed  to  amend  his 
>,  alleged  a  fraudulent  representation  as  to 
leby  plaintiff,  in  reliance  on  which  he  pur- 
1 ;  that  the  plaintiff's  deed  to  him  con- 
l  absolute  covenants.  The  plaintiff  re- 
itiie  assignment  as  befoie,  denied  the  fraud 


alleged,  and  averred  that  the  mortgage  to  the 
Trust  and  I/)an  company  h'ld  been  duly  regis- 
tered before  the  execution  of  the  conveyance  to 
thu  ulaintiff  ;  and  that  the  defendant  had  notice 
of  tne  mortgage  when  he  executed  that  declared 
on  ;  and  thu  former  actions  and  defendant's  con- 
duct were  allegeil  as  before  :  -Held,  on  demur- 
rer to  the  replication,  tiiat  it  was  clearly  a  good 
answer.  (Semble,  that  the  nlca  shewed  a  good 
legal  defence  on  the  groumi  of  fraud,  but  was 
not  such  an  ciiuitable  plea  as  could  lie  ailmitted 
under  the  C.  L.   V.   Act.     -V.  C,  20  Q.  B.  78. 

Declaration  on  defendant's  covenant  to  pay 
,iil.S.S,  and  interest.  Plea,  <in  cquitiblc  grounds, 
as  to  €!)(),  part  thereof,  tint  dofciidant  purchased 
from  plaintiff  thu  west  iialf  of  the  south  half  of 
lot  7,  in  the  4th  concession  of  London,  which 
the  plaintiff  then  had  in  his  possession,  ami  of 
which  he  had  enclosed  that  portion  on  the  north 
side  of  the  Thames,  wliich  runs  through  said 
(luarter  lot,  leaving  five  and  nine-tenth  acres  on 
tne  north  side  of  the  river  :  that  -relying  uptm 
the  fact  that  the  conveyance  which  the  plaintiff 
had  lately  taken  to  himself  was  of  the  west  half 
of  the  south  half  of  the  lot,  whereby  the  plain- 
tiff appeared  to  be  the  owner  of  said  quarter  lot : 
and  relying  also  on  the  plaintiff's  representation 
that  a  stone  quarry  on  the  river  belonged  to  the 
plaintiff,  from  which  defendant  had  from  time 
to  time  procured  stone  before  the  purchase,  and 
which  formed  an  important  portion  of  the  value 
thereof  ;  and  relying  chiefly  on  the  fact  that  the 
plaintiff  had  enclosed  that  part  of  said  quarter 
lot  north  of  the  river,  and  represented  and 
claimed  it  as  belonging  to  him— lie,  the  defen- 
dant, purchased  from  the  plaintiff  said  quarter 
ter  lot,  at  the  rate  of  £15  lOs.  per  acre,  or  £775 
for  the  whole,  and  gave  a  mortgagi!  thereon  for 
the  balance  of  the  purchase  money,  payalde  by 
instalments,  of  which  he  had  paid  .all  but  the 
one  sued  for :  that  since  jiaying  the  last  instal- 
ment he  discovered  that  the  plaintiff'  did  not  at 
any  time  own  that  part  of  said  quarter  lot  north 
of  the  river,  and  never  had  any  right  thereto  ; 
and  defendant  claimed  a  ratable  deduction  of 
the  purchase  money  in  respect  thereof,  amount- 
ing to  £96  ; — Held,  on  demurrer,  plea  bud,  as 
shewing  no  equitable  defence.  Jlcmlni  v.  Mqf- 
fall,  19  Q.  B.  444. 

To  a  declaration  on  the  covenant  to  pay  in  a 
mortgage  of  lands  for  the  balance  of  purchase 
money,  defendant  ple.atled  a  prior  mortgage 
fraudulently  concealed  from  him,  which  had 
been  foreclosed,  and  defendant  ejected.  The 
plaintiff'  replied,  in  substance,  that  the  mortgage 
sued  on  had  been  assigned  to  D.,  for  whose 
benefit  the  plaintiff  was  suing,  and  that  before 
this  action  t).  had  procured  a  release  of  such 
prior  mortgage,  of  which  defendant  had  notice  : 
— Held,  good  on  demurrer,  fori).,  the  beneficial 
plaintiff,  having  procured  the  dischirgeof  B.'s 
mortgage,  had  removed  the  only  objection  urged 
by  defendant,  and  was  in  a  position  to  give  him 
a  good  title.  McDermolt  et  al.  v.  Workvian  et 
al.,  24  Q.  B.  467. 

Under  an  agreement  for  the  sale  of  laud  the 
defendant,  on  the  execution  to  him  of  the  deed 
thereof  and  removal  of  certain  prior  incum- 
brances, was  to  give  back  a  mortgage  for  the 
balance  of  the  purchase  money.  The  defendant 
by  agreement  went  into  possession,  and  after- 
wards executed  a  mortgage  and  left  it  with  his 
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■oliuitom,  with,  iih  tio  RtntLMl,  nxiircoH  iiidtruc- 
tiiiiiM  iiot  til  tli'livur  it  over  until  liu  wiih  HiitiHtivil 
tlint  nil  wiiH  ri^lit  niid  aMMcnteil  to  thoir  lUiiiiu  ho 
aixl  ho  nlU'Ki'il  tliiit  witiiuiit  hiicIi  aiiiinivill  or 
rdiiHLMit  tliuy  htid  IIIUmI  in  tliu  iliitu  iniil  ilulivtired 
it  (iviT.  Ill  i,'iiiiHi'(|ii(iiii;c  iif  iloliiy  in  ruinovnl  of 
thu  ini'iiiiiliriiiiceM  (U'lciiilnnt  <'laiiiu'il  tliut  thij 
agi'L'oiiieiit  wiM  at  nil  uiul  iintl  (juittctl  iioHHUHHion, 
ruimiliiititiK  tli«  tlvlivory  of  tliu  iiiortKage  nn 
liuing  witliiiiit  liix  ciiiiHont.  In  an  actinii  liy  tliu 
Iilnintiir,  axHignuo  of  thu  nmrtgage,  mi  thu  covu- 
nant  t(i|iay  the  niiii't^a({e  iiionuy  :  llulil,  that  thu 
oviilciu'o,  Hct  iiiit  in  tlu^  it'iii  .  t,  Hhuwtd  that  thu 
(U'rciiilant  waH  fully  i'i)j,'iiizaiit  of  hin  KoJioitorH' 
(loaliiiK'S  in  thu  niattiT,  ami  had  anthoi'izuil  tlicir 
delivri'iiig  thu  iiKirtgagu  whunuv<!i'  thuy  Hhoiihl 
dfulii  it  adviMaldu  to  do  ho  in  dcfundant'a  iiitur- 
e8t8,  wiiich  it  apiioarud  thuy  liad  fully  iirotuutud  ; 
And  that  on  thu  laitli  of  thu  miliuitoiM  auti*  thu 
jKitiitiou  of  thu  partiuH  waH  uhangud,  nainuly,  a 
convuyaiu'u  uxucutud  vuBting  thu  titlu  in  thu 
dufuiidant  and  inuiiinliranuuH  runioved,  all  of 
which  took  iilacu  bufoi-u  thu  dufundant  (|iiitttMl 
poHsuHsion.  Thu  plaintitr  t\UM  thuiuforu  liuhl  un- 
titlud  to  ruuovur.  I^ii/h  v.  J/ol/liii/nliitKl,  'J!)  C. 
P.  (i(i. 

In  a  suit  for  foreclosuro  upon  amortgagugivun 
by  thu  iiuirhnHur  for  |iartof  thu  ])nruhaHu  niouuy, 
daniaguH  <ir  Iohd  HiiHtainud  liy  tailuru  of  titlu  or 
by  inuuniliranuuH  or  charges  on  thu  jiropcrty 
sold,  cannot,  under  thu  uovenantH  for  titlu,  form 
thu  Hubjuct  of  Hut-oll'  to  the  amount  suuured  by 
thu  niortgngu,  before  thu  auiount  in  aBuurtained 
by  action  or  othurwisu.  Hainillvn  v.  Ikdttiiiy, 
13  Chy.  484. 

On  a  Hale  of  lands  thu  purchaser  gave  his  note 
for  thu  bnlanuc  of  jiuruhasu  money,  and  reuuivud 
a  uonveyanuu  coiituining  thu  usual  covununts, 
Thuru  was  a  niortgiigu  on  the  pro|ierty  at  the 
tiinu  for  a  sum  less  than  thu  notu,  and  the  (lur- 
chasur  ulaiiiiud  to  set  otl'  against  thu  notu  dam- 
ages he  ht'id  sustained  by  i  '  r  unablu  to  ru-sell 
the  Iniid  in  consenuuncu  of  thu  mortgage  :— Huhl, 
nut  allowublu.  ^temii'uu  v.  J /odder,  15  Chy.  570. 

On  the  falo  of  land  subject  to  a  prior  mort- 
gage by  the  vendor,  not  then  due,  the  vendor 
covenanted  with  thu  purehasur,  B.,  that  he  had 
not  encumbured  the  projiurty,  and  B.  uxeuutud 
a  mortgage  for  his  uniiaiil  purchase  money.  The 
intention  was,  that  thu  vendor  should  j)ay  the 

Erior  mortgage,  but  he  failed  to  do  so.  After  it 
ecame  due,  lie  sold  and  assigneil  1$.  's  mortgage 
to  thu  plaintit)',  who  had  notice  of  all  the  facts  ; 
the  plan  tiii'  afterwards  obtained  an  assignment 
of  the  prior  mortgage,  and  B.  paid  cfl'  the  same  : 
— Hehl,  .Strong,  V.  (.'.,  diss.,  that  B.  was  entitled 
to  ajjply  on  his  mortgage  the  money  so  paid  by 
him  to  the  })laintii}'.  Jhiulemon  v.  Bruini,  18 
Chy  79. 

After  a  conveyance  incumbrances  upon  the 
property  sold  were  discovered,  created  by  a  for- 
mer owner,  but  of  which  neither  the  vendor  nor 
the  purchaser  hail  been  previously  aware.  The 
covenants  given  by  the  veiulor  only  extended  to 
his  own  acts  and  the  acts  of  those  claiming  un- 
der him  : — Held,  that  the  vendor  was  not  bound 
to  pay  ofif  the  incumbrances  ;  and  therefore  that 
the  purchaser  was  not  entitled  to  set-off  against 
them  a  balance  of  his  purchase  money  remain- 
ing impaid  and  secured  by  mortgage.  Jle  Buck, 
Peck  v.  Buck,  6  P.  R.  98  Chy.  Cliamb.— Hohne- 
ated,  Hfferee  ;  Spragge. 


(h)   I'liir/iiiKr  Hiihjirt  to  Moiiiimi,', 


(llilifiittioii  to  /laii  iiff  iiioiiijiiijv,\  !»,., 
that  in  eoiiHideration  that  the  plaintiH  v., 
Mull  and  convey  to  dufuiidant  cirt.iin  laml  ' 
t'l.'7''>,  which  wuru  then  subject  \i 
for  t'llO,  dufeiidant  |ii'oniiHed  to 
mortgage,  and  save  thu  plaiiililV  Ii.uinIihk  tlwe 
from:  that  in  liuiHiiaiiuu  of  nuIiI  .i^'iciiifiit  tl 
lilaiiititi'  HO  Hold  and  eonvt^yed  ;  (||„t  (|||,  ,'* 
tendiiiif  not  having  Haved  liannlcKs  tlii' |,|iiii,'titi 
from  .s.iiil  mortgage,  ami  the  niiih  nf  Cl'.';t|i.iin 
due  thereon,  the  {ilaintiir  wiim  iilih^;(il  liuiin  ,. 
of  which  defendant  had  notice,  Iml  Imih  nntr'. 
paid  the  sainu  to  the  iihiintill',  or  ijidciiiniiinl  iJa 
for  Hiieh  payniunt  :-  Held,  good,  (m  d,  iiimij,. 
for  tiiat  it  hIiuwcmI  !i  Miitlieieiit  cousiili  ratidn  f,,! 
the  proMiiHc,  and  it  was  uniicccNsaiv  t(i  iilltm. 
Hiich  promiHu  to  be  in  writing.  .UmHii  v  [rtl,,,, 
Uiil  B,  4HX 


liintim 


"  f^t  j 

■',V    oil  ^Jl 


A    purchasur 
money, 


having    ]iaid 
tiled  a  bill,  under 


"11     llIM     |imvl|,|«;| 

iivcnaiit  I'driur.r 


the  c 
thur  aHMuraiicu,  to  compel  his  vcikIoi'  to  iiav  dlf 
inol'tgagu  diHclosed  at  the  time  nf  .sale;  'fl,,i,| 
that  thu  bill  was  nroperly  lilcd,  ahliiiii^;li  tlitj 
piirchasu  monuy  had  been  paiil,  aii<l  tliciv  wasiu)] 
concealment  of  the  eiiuuiiilnaiicc».  Iltlil,  aU, 
that  under  a  covenant  for  fiirHicr  assiiraiui' . 
purchiiser  has  the  right  to  veiniiic  the  rcinnviilol 
eiieunibraiieeH  created  by  liiH  veiiilni-.  TriiniW 
Urijiii,  5  L.  J.  117.  -(;hy.  '' 

Where  the  propert\  is  hoM  iipoii  ,ivi'it,  m,]! 
the  vendor  exucutus  a  bond  for  a  cuiivcvainvirJ 
from  inuumbraneeK,  on  payment  of  tiic  ia»tiiil 
stalmeiit,  the  puiehaHur  uaiiiiot,  iluiiii^  tlutcn 
of  credit,  call  upon  the  veiidoi  to  niiKivt  | 
mortgage  cruatud  liy  him  ujioii  the  |ir(i|ii.Ttv,  (J 
to  allow  the  purchasu  money  to  lie  a|iiilii'ira9|l 
buconius  payablu  in  discharge  of  tlie  iiauial 
bruncc.     C/imilli  r  v.  /net',  7  (liy.  i;)".'. 

The  price  being  payablu  by  iiistaiiiniit»,  luii 
there  being  a  mortgage  on  the  pi'i>|ici'ty  untiloJ 
the  veiubir  was  to  give  the  vemU  c  a  liuiul  nf  iJ 
demnity  in  respeut  of  it.     A  decree  was  aitci] 
wards  made  at  thu  suit  of  theveiiilur  for  sjitniii 
j)erfornianuu,  on  his  nndertakiiij,',  iccitui  in  til 
deurt^u,  to  procure  a  release  of  the  iiKirtgiigi.' ;  tiij 
overdue   instalmunts   wuru  ordered  tn  lie  {>ai| 
into  the  bank,  subje<!t  to  a  furtiier  (iiijerni  thj 
court.     Part  only  was  so  paid,  ami,  in  ciiuk 
(juuncu  of  the   default   as   to  the  rusiiliif,  till 
mortgage  was  not  paid  when  due,  and  wasfm 
uhised  in  a  suit  to  which  liotli  the  vtiKlnr ani 
vendue   were  defendants.     The  pnicliaMr  tlitj 
applied  by  petition  to  stay  idl  pruccidiiigsiiitii 
specific  performance  suit,  which  (tlie)jlaiiitill'nl 
onjecting)  was  granted,  ami  the  iiiimfy  in  ctmi 
was  ordered  to  be  paid  to  the  veiiddr,  in  oil 
sideration  of  the  loss  he  had  auistaiiitd  thniiii 
the  purchaser's  default.      Itulmni  v.  ll'n'(/(, 
Chy.  Ill;  atlinncd  on  re-heariiig.    Ih.  51)5, 

B.  sold  land  to  C,  who  Mas  to  p.-iy  a  iiiurt^";^ 
thereon  as  iiait  of  the  purchase  mnncy,  .mil 
deed  described  the  land  as  being  ' '  suiijtit toj 
mortgage  in  favour  of  McF.  for  $.'iiiti,  witlii 
tercst,  as  therein  mentioned  :  "— Held,  tliatinl 
suit  to  administer  the  estate  of  C  the  cxaiit^ 
were  entitled  to  credit  for  all  innntys  i«iii 
them  on  account  of  the  mortgage  ;  and  tbat  t 
mortgagee  was  entitled  to  prove  for  tlie  1  ' 
of  the  mortgage  debt  against  the  general  estj 
of  C.     Ite  Cozier,  Parker  v.  O'loirr,  24  Chy.  ol 
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[  -. ,  m.ociiitiuX''"  of  IV  iliiiid  rtioitiii)^  tlmt  tho 
I  .iRTty  >»  i""V»'y«il  MiilHuct  to  a  iiiortKiixu 
l'""ijthi'r  I'lu'iimliriiiiiHj  iiii|iliim  nil  iiKrottintMit  to 
l?']"..„ii-  till'  L'riintor,  Imt  ilotm  not  uimro  um  nil 
,,(,)(iiiL'  til  p'iy  tho  (lolit,  iiiilnMH  tut)  aiiioiiiit 


li)()(l  riioitiii)^  tlmt  tho  I  nioiHiy.  In  Fuhnmry,  1857,  f.  nn»iKii<'il  ilofoii- 
ilaiit'H  mill  nix  Hiiiiiliir  iiiort;{Hut'M  to  oiiu  II.  um 
I'olliktonil  Mci'iirity  for  two  iirmiiiHuory  imtoH  niikilu 
l>y  ('.  fur  CI(N)  oiU'li,  |i:kyalilo  at  four  ami  Kight 
iiiitiitliM  ri'Hiuii.'tivoly,  nil  ]iayiiioiit  wliori'of  tho 
iiiortKa^oH  woro  to  lio  ^ivcii  up  ;  uinl,  mo  far  aH  it 
allp(^'kl'<'ll,  thtmo  iiotox  iiiiKht  havrlx'.'ii  paiil.  (', , 
not  liaviu>{  paiil  any  of  the  iirinripal  luniiuy  of 
II. 'h  iiiortt^aKo,  on  tho  '.'0th  .rauiiary,  IHliti,  oxo- 
oiitoil  an  iuiloiitunt,  whoioliy  aftor  rooitiiix  hik'Ii 
lion  p.'vviuoiit  of  Maiil  priiuMpal  inonoy ,  iVc. ,  ho,  in 
cruiHiih^ration  of  liiit  <liNi'hai';;o  froiu  tho  inort^a^'u 


Iii'li'il  ill  till'  I'oUNiiloratioii  ami  rotninoil  liy 


v,,[i;hii<i  !."••"  ■''^*'">?'^""^'^'y^''l  tholaiiil  to  tho 
li  liv  aiU'oil  coutaiuiiif,'  onvoiiaiits  fiiri|uiot 

gjii)  llli'l 


llllil 

IV  ^"I'l'ioti  an  MO  iiiiich  iiioiioy  boldiiging  to  the 
leiiciimlinMiccT.     /''. 

I'lie  I'ill  iilii'K''''  ^''"  purclmHo  l»y  plaintilT  of 
letrt-iiii  l.wiil  wTiioh  waa  Miiiijoot  to  a  inortgaKo 
I  ilhi'ii  iliii'.  ''"I'l  whii'h  tiio  vomlor  »k''oo<1  to 

y,.|f;  mill  that 

ii'iit  ami  fi'ci'iloiii  from  oncuiuliraiu'oM,  hu, 
JljuKHifty,  oxi'i^uUmI  a  lioml  to  tho  plaintill' 
|i'i.„inliti"m''l  to  iiiiloniuify  ami  Havo  hor  harm- 
iifnmi  tlio  Hiii'l  mort){aj<o  ; "  tiiat  tho  iiiortgago 
I  jjini.  liceiiiiio  iliio  anil  payalilo.  Ami  tho 
jiitiii  nnivi'il  tl'iit  tho  ili'fi-uilaiit.s  (tho  voiiilor 
lliiH  siiivtv)  uiiglit  'lo  oriloivil  to  pay  it  oil". 
It  hill,  liiiwL'Vir,  dill  not  oontaiii  any  alh^gatioii 
uttln.  jiliiiutiir  had  liooii  diHturltod  in  lior  po.s- 
^iiiii  iir  liiiiilorod  in  tho  oiijoynioiit  of  tho 
K«m»,  nfitlior  did  it  allogo  any  doiiiaml  of 
Lviiu'iit  hy  Hi''  iiiortgagooH.  A  doiiiurrur  by 
Jiciiurtty  fi'r  want  of  oijuity  was  allowod,  with 
mil.    l.niii'ii'J  V.  Sliiitli,  LT)  Chy.  'jriO. 

Whore  tilt'  imrcliaBor  of  n  iiiortgagod  cstato 
ilitatlie  K.uiiu  Miihjet't  to  tho  vondor's  niortgago, 
y  silla  t"  :iiiiilhor  witiioiit  paying  it  oil',  ho  will 
,oniiK.lloil  to  fullil  his  iindortaking  to  do 
TliiH,  .V,  liciiig  tho  ownor  in  fuo  of  a  cortaiii 
111,  iniirtgngod  it  to  H.,  and  thou  sold  to  C'., 
hviiig  till:  iiiiirtgngii  to  1)0  paid  by  V.  to  H.  aa 
li,"il.iiit'i'  iif  tho  iiiirchaso  iiionoy.  (J.  then 
I  tci  I),  without  jiayiiig  the  mortgage,  and 
Ifault  li.ivin;,'  boon  luado  H.  suod  A.  at  law  on 
I  ciivi'Uiuit,  wlioroupoii  A.  then  filod  a  bill 
kinst  ('.  luid  n.  to  jiay  off  tho  iiiortgago  :  — 
fill,  th:it  .v.,  as  Hiiroty  forC,  had  a  riglit  to 
luiiim  him  to  pay  tlic  mortgage  to  H.,  and 
jhisciistaof  tho  ai'tion  at  law.  Held,  also, 
Lt  II  *'ft»  a  (iropor  party,  whore  the  vendor 
ulit  to  I'liforco  hit)  lien  on  tho  land.  Joicc  v. 
Vi;,.)L.  J.  141.- Chy. 

WicrCdni'K.—P.  conveyed  land  to  defendant, 
nbjtctto  a  luortgago,"  and  with  a  eovenaiit 

HUiet  fiijiiynielit  free  from  eiuiiiiibraneoH. 
beuilaiit  then  deiiiised  the  same  laud  to  P.  and 
|e  fur  tlicii'  rospectis'c  lives,  and  l*.  assigned 

Uiiitilt  all  hi.s  iiiturost  therein,  to  hold  during 
i  lil'e  »f  1'.  The  assignee  or  the  iiiortgiigees 
Inglit  ejectiiK'iit  against  both  plaintitf  ami  P., 

1  the  |ilaiiitiir  paid  the  amount  due  under 
Imnrtgiigi.',  iiiul  sued  dofemlant  for  money  paid 

I'.ot  r>'cover  in 
ider,  22  C.  1'. 


lisuse :  -Held,  that  hv 
iform  of  action.  ,  ^ 


.i»t*d  some  ti  "  .icrcs  of  land 

lid  H.  cinenii'       '.  on  request 

,giis,  and  on  jiaj  .     nt  of  a  speci- 

10,  to  rc'i-ivso  any  purtions  of  said 

I.       "tly  '    sub-divided  the  land  into 

Wrrof  siuall  Idi     .Hid  on  the  2nd  of  Janu- 

l  ISoT,  sold  two  01  lliese  lots  to  defeiKlant  for 

llos.,  C.  agreeing  to  pay  off  and  iiiiteuinif.\ 

IBve  harmleaa  the  defendant  from  the  mort 

itoH.    The  defendant  paid  £20  down, 

li  C.  agreed  to  apply  on  the  mortgage,  but 

rditl,  and  defendant  gave  back  a  mortgage 

Uor£73  158.,  the  balance  of  the  purchase 


imlolitodni'MM,  roloaHod  ait  his  ooiiity  of  redi'inp- 
tioli  and  estate  in  tho  niortgagod  prciuisoH  tn  the 
oxooiitorH  ami  triistoes  of  the  will  id  II.,  who  had 
Hinuo  died,  the  indontiU'o  being  doelart'd  to  bo 
made  iiiidor  the  Act  entitling  luortgagt'cs  to  re- 
ceive Hiioh  roleaso  without  niorgiiig  tho  iiiortgagu 
dol>t,  and  that  it  was  iiiily  to  operate  ana  roliaHu 
of  Hiicli  debt  agaiiiHt  ('.,  and  not  against  Hiiiil 
lands  1)1-  Miilmciiuent  ilii'iiinliranooM.  On  the  lOtll 
of  .laiiiiary,  ISIS7,  by  an  indonturi',  which,  aftor 
I'ooitiiig  < '. 's  mortgage  to  }|.  and  his  s.iid  oove- 
naiit  therein,  and  a  ('liaiioery  suit  in  which  the 
court  had  diiectoil  a  sale  of  i'.'s  mortgage  upon 
which  said  priiici|ial  was  due  as  aforesaid,  the 
Maid  triistoes,  by  the  conveyance,  the  terms  of 
which  were  settled  by  the  parties,  in  cousidcra- 
tioii  of  ^I(K),  granted  and  conveyed  to  .'^.,  h\a 
heirs  and  aHsigns,  the  defendant's  and  forty- 
three  similar  lots  in  which  the  eipiity  of  redemp- 
tion had  been  sidd  by  ('.  as  aforesaid,  Hiibjcct  to 
such  eipiity  of  redoiniition  as  wa.s  then  siibsistiiig 
therein  ;  and  the  said  trustees  did  thereby  iiiir- 
port  to  assign  to  ,S.  the  mortgiigo  debt  ami  in- 
terest payable  and  chargeable  on  said  lots  under 
Fl.'a  covenant  and  all  beiielit  therefrom  ;  and  for 
better  enabling  ,S.  to  recover  miicIi  [lortions  from 
C.  or  any  persons  entitled  t'l  pay  tho  same,  they 
ai>poiiited  him  their  attorney.  S.  then  conveyed 
to  one  C'hambers,  ami  ('haiiibers's  personal  re- 
presentatives conveyed  to  H.  In  an  action  by 
plaiiitilt'  as  assignee  of  If.  of  the  defendants 
covenant  in  his  mortgage  to  ('.  to  pay  the  t'73 
158. :— Held,  that  after  the  execution  of  the  in- 
denture of  the  20th  February,  I8t>(i,  C  would 
not,  in  eijuity,  be  permitted  to  recover,  and  tho 
plaintill',  elaiiiiing  as  his  assignee,  could  be  in  no 
better  position  ;  and  that  the  subsequent  convey- 
ances (lid  not  confer  any  new  riglit.  CainjihcUv, 
Spurijroii,  21)  C.  P.  8(). 

The  owner  of  Land,  after  creating  a  mortgage 
thereon,  assigned  his  equity  of  redoiniition  to  a 
third  party,  who  covenanted  to  pay  off  tho  mort- 
gage debt,  and  afterwards  purchased  the  mort- 
gaged premises,  under  a  decree  at  the  suit  of  tho 
mortgagee.  At  the  sale  the  amount  realized  was 
not  sufficient  to  cover  the  amount  due  to  the 
mortgagee  : — Held,  that  under  tho  circumstan- 
ces he  was  not  entitled  to  any  lien  on  the  estate 
for  the  doticieney.  ForlwK  v.  Adamnon,  1  Chy. 
Chamb.  117. — VanKoughnet. 

In  a  bill  filed  by  the  administrators  with  the 
will  annexed  and  creditors  of  B.,  it  was  alleged 
that  on  a  sale  of  land  by  B.  to  K.  the  latter 
executed  a  mortgage  to  secure  the  purchase 
money,  but  that  by  the  fraud  and  design  of  B. 
uch  mortgage  was  withheld  from  registration  ; 
.uid  that  the  lands  were  subsequently  sold  by  K. 
to  two  purchasers,  who,  before  the  conveyances 
to  them  were  executed,  or,  at  all  events,  before 
the  payment  of  their  purchase  money,  had 
notice  and  were  well  aware  that  K.  had  not  paid 
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his  purchase  money,  and  bad  given  his  mortgage 
therefor ;  and  that  they,  fraudulently  intending 
to  cut  out  such  mortgage,  had  caused  the  con- 
veyances to  themselves  to  be  regist^  red.  The 
bill  further  alleged  that  neither  of  these  pur- 
chasers had  yet  paid  their  purchase  money,  and 
claimed  that  the  mortgage  to  B  sho  ild  be  fast- 
ened on  the  land  as  a  charge  prior  to  their  con- 
veyances, and  failing  that  relief,  that  the  amount 
payable  by  them  to  K.  in  respect  of  their  pur- 
chase money  resi)ectively  might  be  ordered  to 
be  paid  to  the  plaintiffs  on  account  of  the  mort- 
gage money  due  under  the  mortgage  from  K. 
The  purchasers  demurred  generally  to  such  bill 
for  want  <if  ecjuity,  which  on  argument  w.is  over- 
ruled ;  the  court  holding  that  tlie  plaintiffs  were 
not  bouTid  to'  wait  till  the  purchase  money  pay- 
able by  the  purchasers  was  over-due  before 
taking  proceedings  ;  and  that  in  case  of  notice 
before  the  execution  of  these  conveyances,  the 
mortgage  would  take  precedence  thereof  ;  or  if 
only  before  payment,  the  purchase  money  pay- 
able by  the  purchasers  could  be  claimed  by  the 
plaintiffs.     Fer<jumi  v.  Kilty,  10  Chy.  102. 

For  questions  arising  as  to  the  proper  dis- 
charge of  mortgages — See  "  Mortoaoe." 

See  Miller  v.  Cummimjx,  10  C.  P.  448,  p.  3435  ; 
Branii/an  v.  Cnrtwritiht,  23  Q.  B.  264,  p.  3417 ; 
Seneij  v.  Portn;  12  Chy.  546,  p.  342G. 

See,  also.  Mortgage,  VI.  6,  p.  2325 ;  VII.  3, 
p.  2345. 


((j)  Taxes. 

Plaintiff  declared  on  defendant's  agreement  to 
sell  him  cei-tain  lands,  and  convey  the  same  to  him 
in  fee  siunilo  free  from  all  incumljrances —alleg- 
ing in  one  count  that  he  had  not  so  conveyed, 
an<l  in  another  tuat,  although  defendant  by  deed 
pretended  to  convey  the  land  to  one  H.,  at  the 

Slaintiff'g  request,  free  from  incumbrances,  yet 
efendant  hatl  allowed  part  of  it  to  be  sold  for 
taxes.  Defendant  pleaded,  that  the  incum- 
brances were  created  by  a  former  owner,  of 
which  defendant  had  no  notice,  and  which  he 
was  not  legally  bound  to  pay,  and  that  after- 
wards he  at  plaintiff's  request  conveyed  the  land 
to  H.,  by  a  iteed  witli  qualified  covenants,  which 
the  plaintiff  accepted,  whereby  defendant  was 
released  from  saitl  agreement : — Held,  no  de- 
fence, for  there  was  no  merger,  because  the  deed 
was  not  to  the  plaintiff,  no  release  was  shewn, 
and  no  accord  and  satisfaction.  Qiuere,  as  to 
the  effect  of  the  deed  if  it  hatl  been  given  to  the 
plaintiff.  MrLennnn  v.  Cheijuin,  37  Q.  B.  301. 
A.  Wilson,  sitting  in  vacation. 

As  to  the  right  of  a  purchaser  to  compensa- 
tion for  taxes  due  on  the  land  sold — See  Stui)- 
art  V.  Hunter,  2  Chy.  Chanib.  335.— Taylor, 
Secretary. 

The  vendors  contended  that  they  were  not 
liable  to  pay  taxes  which  were  not  actually  im- 
posed on  tho  25th  July,  when  the  sale  took 
place  under  a  decree : — Held,  that  under  32 
Vict.  c.  36, 0.,  sees.  18  and  107,  no  matter  at  what 
time  in  the  year  a  rate  is  imposed,  the  taxes  re- 
late back  and  are  deemed  to  accrue  and  to  be 
due,  for  the  purpose  of  forming  a  lien  on  the  land, 
from  the  Ist  January.  The  vendors  were,  there- 
fore, required  to  pay  the  proportion  of  the  ^'ear's 


taxes  due  up  to  the  7th  October,  tlie  day  fro 
which  the  purchaser  was  to  be  deemed  to  1*  f 
possession.     Bank  (if  Montreal  v.  Fox  (;  p 
217. — Holniested,  R^eree. 

A  sewer  rate   imposed  under  .30  Vict  c 
O.,  sec.   384,  sub-sec.  52,   forma  no  eliami; 
land,    and   is,   therefore,    not  an  oncuiiibrano 
which   a  vendor  is   bound  to  remove.    //; 

Semble,  that  a  rate  imposed  under  ;{(j  \■[^^^ 
48,  O.,  sec.  464,  for  assessing  property  iinnie.li 
ately  benefited  by  improvements,  i*ic.,  doei.  i„n 
a  charge  upon  land.     Jh. 

A  purchaser  is  not  entitled  to  re(niiro  a  vcndo 
to  pay  the  amount   necessary  to  CDiimiutc 
sewer  rate.     Ih. 

See,  also,  "Covknants  vou  Titi.e." 


3.  Cloud  OH  Title. 

The  plaintiff  declared  against  the  cxctutorso 
C,  on  a  joint  and  sevcr.iT  bond  exeeutid  liy  ( 
and  W.,  reciting  that  tho  plaintitt'  hud  agrieill 
purchase  from  W.  certain  land  in  fee  !iim\i\u  in 
from  all  encumbrances,   and  tliat  ('.  liad  cod 
veyed  the  land  to  one  K.,  deceased,  having  mai 
a  previous  convey.ance  to  VV.,  by  whidi  ciuivejj 
ance  to  K.  a  cloud  upon  tlie  title  was  croatcdl 
and  the  condition  was,  tliat  < '  should  withif 
two  months  procure  from  ''.  ,-,  .t,.ieseiitativejj 
conveyance  of  all  their  mtcrest  in  the  hiiiild 
the  plaintiff',  or  incase  of  tlioir  being  unalilej 
execute  such  conveyance  by  reason  of  aiiv  tli 
ability,  should  within  said  two  months  taiiesiid 
proceedings  as  would  remove  said  eloml, 
within  that  time  remove  tlie  same,  and  mal 
and  complete  a  cood,  absolute,  an.l  clear  |i,iji« 
title  to  said  land  free  from  all  eneninlmn't 
Breach,  that  neither  C.  nor  W.  did  within  s 
two  months,  or  at  any  time,  proenre  siuli  wJ 
vcyance  from  t'ue  representatives  of  K.,  iiorliJ 
such  proceedings  been  taken,  nor  saidoliwlr 
moved,  nor  a  good  title,  &e. ,  made.    I'lea. 
equitable  grounds,  in  substance,  that  the  liet 
from  C.  to  K.  was  made  by  mistake,  ami  K. 
the  same  way  mortgaged  back  to  V. :  tlut( 
before  this  deed  and  mortgage  had  cnr.vtyd i 
W.  in  fee,  and  W.  to  the  plaintiff,  who  wJ 
jiware  of  the  title  and  bought  from  W.  (ni  tU 
understanding  that  proceedings  sliould  he  t„kej 
to  foreclose  said  mortgage,  on  which  dcl'auh  k 
been  made,  in  order  that  C.  might  exteutel 
quit  claim  to  the  plaintilf :  that  ('.  acciiriJiiiM 
proceeded  to  foreclose  tlio  mortgage,  but  lifl'i)| 
foreclosure  C.   dieil,   whereby  tiie  iirocwliiu 
were  suspended  until  revival  of  tlie  suit  iiitH 
name  of  defendant  as  executor  ;  hut  they  wej 
afterwards  conducted  to  a  liiial  decree  witlioi 
delay.     And  defendant  alleged  his  reachuessa 
willingness  to  release  all  K.'s  interest  in  I 
land  to  the  plaintiff,  and  that  in  fact  there » 
and  is  no  cloud  on  the  title,  tlic  deed  to  ' 
having  been  executed  and  ret,'istered  lieforet 
conveyance  to K : — Held, reveising the juiigrae^ 
of  Gait,  J.,  that  the  plea  w  s  liad,  foralthnuj 
the  conveyance  to  K.   wad,  under  the  facts! 
leged,  no  cloud  upon  the  title,  defciulant  ooq 
not  set  this  up  as  an  excuse  for  non-iwrfonmnj 
of  his  express  contract  to  remove  it,  and  niakd 
clear  title  to  the  plaintiff  within  a siieeiti'iltir 
Semble,  per  Harrison,  C.  J.,  that  insuehacil 
time  would  be  of  the  essence  of  the  contrattl 
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ijitrw  well  ns  at  law.  Matthews  v.  Cragg, 
io'B.  319'    ^''^  ''^°  Matthews  v.  jra/i"e»*,  26 

;bo".gh  tlie  prior  registration  of  a  ueerl  exe- 

I  withnut  consideration  confers  no  title  as 

fl^t  a  Ixinll  fide  purchaser  for  value,  still,  as 

vb  a  deed  being   upon  record  will   create  a 

ggd  upon  the  title,  the  court  will  decree  its 

loral.   Ronx  v.  Ilanvy,  3  Chy.  ()49. 

I  Tke  rule  is,  that  instniments  void  upon  the 
,of  them  will  not  be  ordered  to  be  destroyed 

iforming  ft  cloud  upon  the  title.  Under  the 
;tinstaiices  of  this  case,  the  court  dismissed 
1  nithout  costs ,  the  jni  rchaser  having  been 

iilt\-  of  great  negligence  and  carelessness ; 
„j,,i,nviiig  such  dismissal  M'ith  a  declaratif)n 

J  the  reasons  of  the   court   for  so  decreeing. 

y\:  Billinliiii,  ()  Chy.  145. 

I  Tke  court  will  decree  the  cancellation  of  deeds 
„...  the  parties  to  them  have  registered,  as 
iig  n  cloud  upon  title,  although  the  parties 
imting  them  are  not  sliewn  to  have  any  title 

r  interest  in  the  lan<ls  embracecl  in  them. 

last  case  observed  upon  and  distinguished. 

,v,BaH25Chy.  593. 

I  He  court  will,  in  a  proper  case,  order  a  deed 
kW cancelled;  or,  if  registered,  a  conveyance 
tiie  estate  to  the  person  properly  entitled  ; 
lithat,  although  his  title  may  be  such  that  he 
..il  succeed  iii  defending  any  action  brought 
uiit  iiim  at  law.     Harkln  v.  Ruhklon,  7  Chy. 

1  deeil  purporting  to  convey  land  to  M.  was 
KDteil  by  the  plaintiff,  under  circumstances 
!  ilisciititled  the  grantee  to  hold  it  as  a  valid 
1  entitling  him  to  the  beneficial  interest  in 
I  property.  The  grantee,  M.,  having  after- 
sold  and  conveyed  the  land  to  R.,  re- 
K  part  of  the  purchase  money  and  a  mort- 
(or  the  balance  ;  —  Held,  affirming  the 
*,  11  Grant,  42(>,  that  on  confirming  the 
of  K.,  the  i)urchaser,  the  plaintiff  was  en- 
W  to  the  lialance  of  the  mortgage  money 
iR.,  and  to  a  decree  against  M.  for  what  M. 
J  received ;  but  the  court  under  the  facts, 
W  to  remove  the  invalid  deed  as  a  cloud 
e  title  of  the  grantor.  Fraser  v.  Rodney, 
|Chy,  154. 

ill  by  the  owner  will  lie  to  set  aside  a 

jstereil  deed  as  a  cloud  on  his  title,  though 

ivity  exists  botween  him  and  the  parties  to 

1  a  deed,  and  no  fraud   on    their  part  is 

Sed.  SUw  V.  Ledijan!,  12  Chy.  382. 

*rc,  whether  a  bill  will  lie  to  remove  a 
id  on  tlie  plaintiff 's  title  unless  it  appears 
'the  inipeaclied  deed,  if  valid,  woulil  affect 
kemiitaWe  title  only,  or  unless  it  api)ear8  that 
( plaintiff  is  in  possession,  or  that  the  lot  is 

Mitl  not  in  possession  of  any  one.  so  that 

lis  no  opportunity  of  first  vmdicating  the 

itiff's  title  at  law.     //;. 

lere  on  a  bill  for  the  cancellation  of  a  sher- 

88  a  eloud  on  the  legal  title  of  the 

Wff,  defendant  omitted   to   sot  up  by  his 

»er  one  ground  of  defence,  the  court  at  the 

ing,  though  against  defendant  on  the  ground 

»%  the  answer,  declined  to  make  a  decree 

e  plaintiff's  favour  until  the  other  defence 

;  aud  on  inyment  of  costs  allowed  a 

|I4 


supplemental  answer  to  be  filed,  setting  up  the 
omitted  defence.  McKinnon  v.  McDoitald,  13 
Chy.  152. 

As  against  a  purchaser  for  value,  a  voluntary 
deed,  though  registered,  is  void  ;  and  as  this 
objection  will  avail  the  purchaser  in  any  pro- 
ceeding adopted  by  or  against  him,  this  court 
will  not  interfere  to  remove  the  registration  of 
the  void  deed  as  a  cloud  on  the  title.  Jiuckuuan 
V.  Campbell,  14  Chy.  1()3. 

Persons  having  a  legal  title  to  land  of  which 
defendants  had  been  in  possession  for  many 
years,  were  held  not  entitled,  before  establishing 
their  right  at  law,  to  set  aside,  in  equity,  as 
clouds  on  their  title,  instruments  to  whicji  they 
were  not  parties,  under  which  they  made  no 
claim,  and  which  they  did  not  allege  to  be  frau- 
dulent.    McOreyor  v.  liohertmn,  13  Chy.  543. 

D.,  who  was  a  naturalized  British  subject, 
possessed  of  a  large  (piantity  of  lands  in  Canada, 
residing  in  the  State  of  New  York,  was,  with 
his  co-partners,  duly  declared  bankrupt  by  the 
courts  of  that  state  on  the  15th  of  NovcmlKjr, 
1873.  On  the  2(ith  of  August,  1874,  an  execu- 
tion ag.vinst  D.'s  lands  in  Canada  was  placed  in 
the  hands  of  the  proper  sheriff,  which  was  kept 
duly  renewed.  All  his  lands  in  Canada  were 
conveyed  to  a  trustee  for  creditors,  by  deeds 
which  the  court  held  to  be  valid  ;  and  it  was — 
Held,  that  the  retention  by  the  defendants,  the 
execution  creditors,  of  their  writ  in  the  bands 
of  the  .sheriff,  formed  such  a  cloud  upon  the  title 
of  the  trustee  as  this  Court  would  decree  the 
removal  of.  Mr  Donald  v.  Gemyian  Bay  Lumber 
Co.,  24  Chy.  35(). 

iioe  Johnnon  v.  Sovcrehjn,  25  Chy.  434,  p.  3415. 

See,  also,  Aston  v.  Innis,  20  Chy.  42. 


4.  Purchasers  for  Value  with  and  ui'Uhout  Notice. 

(a)  Generally, 

It  is  a  clear  and  well  settled  rule  that  e(|uity 
will  never  deprive  a  pu-chaser  for  value  without 
notice  of  any  advantage  he  has,  arising  from 
either  a  legal  or  equitable  title,  or  even  from 
mere  possession,  although  as  between  or  amongst 
more  equitivlde  claimants  it  will  enforce  the 
rights  ot  the  prior  against  the  subsecjuent  claim- 
ants in  point  of  time.  Mitcliell  v.  Gorrie,  (i  Chy. 
625. 

A.  held  a  bond  for  a  deed,  and  assigned  it 
absolutely  to  B.,  but  for  the  purpose  of  security 
only.  B.  sold  the  property  to  ('.,  and  C.  sold  to 
others.  C.  before  his  purchase  had  no  notice 
that  the  bond  to  B.  was  a  security  merely.  A. 
having  become  liankrupt,  bis  assignee  applied  to 
redeem,  and  M'as — Held  entitled,  in  the  absence 
of  any  evidence  that  C.  was  a  purchaser  for  value; 
but  the  court  directed  the  cause  to  stand  over 
with  liberty  to  C.  to  give  such  evidence,  upou 
payment  of  costs,  uidess  the  plaintiff  should  de- 
sire also  to  give  evidence,  in  wliich  case  the  cause 
was  to  stand  over  without  costs.  Chern/  v. 
Morton,  8  Chy.  402. 

Although  the  rule  in  equity  is  that  a  notice  to 
be  binding  must  be  given  by  a  person  interested 
in  the  property,  and  in  the  course  of  the  treaty 
for  the  purchase,  still  where  notice  of  an  encum- 
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'brance  to  an  intending  purchaser  was  given  by 
the  son,  anil  wliile  acting  on  behalf  of  the  encum- 
brnucor  in  endeavouring  to  etfect  a  h)nn  upon  the 
security  of  such  encumbrance,  the  purchaser 
was  hehl  bound  by  such  notice.  McA^anwn  v. 
Phillipx,  9  Chy.  314. 

A  bill  was  filed  impeaching  sales  to  purchasers 
on  the  ground  of  notice  of  the  prior  encumbrance 
— a  mortgage  for  unpaid  purchase  money — and 
praying  to  have  tlie  conveyancts  to  the  pur- 
chaser postponed  to  such  encumbrance,  or,  in 
the  alternative,  that  the  money  still  due  might 
be  paid  to  the  plaintitl's.  On  the  hearing,  it  ap- 
peared that  the  purchases  were  made  bon.1  fide 
and  without  notice  ;  that  one  had  paid  nearly 
all  his  purchase  money  at  the  time  of  sale  and 
given  Jijs  notes  for  the  balance  and  that  the 
other  had  given  a  mortgage  to  secure  his  unpaid 
purchase  money  ;  and  both  submitted  at  the 
hearing  to  ]iay  such  amounts  as  were  still  unpaid 
to  the  i)]aiutifrs,  or  as  tlie  court  might  direct. 
Tlie  court,  under  the  circumstances,  granted  the 
alternative  relief  prayed  ;  but  ordered  the  plain- 
tifTs  to  pay  to  defendants,  the  purchasers,  their 
costs  of  suit,  and  refused  to  the  plaintiffs  any 
costs  as  against  the  vendor,  he  never  having 
opposed  the  relief  to  which  they  were  entitled. 
FcniiiKoi)  v.  Kill!/,  10  Chy.  102.  See,  also,  A'.  C, 
ante  ]i.  3407. 

A  purchaser,  though  with  notice,  is  entitled 
to  the  benefit  of  the  position  of  the  party  under 
whom  he  claims,  where  such  party  Mas  a  pur- 
chaser for  value  without  notice.  l{u(H'rt>  v. 
ShortU,  10  Chy.  243.  * 

I'oasession  is  notice  of  the  title  of  the  party 
Laving  possession  without  proving  notice  of  such 
possessitni  by  the  party  oliarged  with  notice  of 
such  title.  At(orii<'!/-'(Uii<ra7  v.  MrXiilli/,  11 
Chy.  2sl.     Affirmed  on  rehearing.     Ih.,  581. 

A  plea  of  purchase  for  value,  without  notice, 
cannot  be  set  up  against  the  Crown.     Jl>. 

The  doctrine  of  constructive  nt)tice,  and  the 
defence  of  purchase  for  value,  as  applicable  to 
this  country,  commented  on.  Hcmlernoii  ct  ul. 
V.  Gmiv,t,  '2  E.  k  A.  9. 

The  rule  that  possession  is  notice  of  the  title 
of  the  party  so  in  |)ossession,  considered  and 
acted  on.     Gray  v.  Cpiiclicr,  15  Chy.  419. 

A  purchaser  from  the  heir  with  notice  of  the 
will,  but  under  an  erroneous  supposition  that, 
accortling  to  its  true  construction,  the  land  was 
not  aflectcd  by  it,  cannot  set  up,  as  against 
claimants  under  the  will,  the  defence  of  a  pur- 
chaser for  value  without  notice.  Sviitli  v.  livn- 
ninUi-l,  13  Chy.  29. 

W.,  claiming  as  heirat-law  of  his  father,  mort- 

gaged  to  a  bauK  certain  lands  which  he  alleged 
aa  descended  to  him  as  heir-at-law.  In  fact, 
the  father  had  executed  a  will,  whereby  the 
mortgaged  property,  with  other  estate  of  the 
ancestor,  was  devibed  to  his  five  sons,  to  be 
equally  divided  amongst  them.  The  officer  of 
the  bank  through  whom  the  mortgage  was  taken 
was  aware  that  the  father  had  made  a  will,  but 
understood  that  the  mortgage  estate  had  been 
devised  to  W.  : — Held,  that  there  was  sufficient 
notice  to  put  the  party  on  enquiry  as  to  the 
estate  devised  to  W.,  and  that  the  bank  had  a 
claim  on  the  interest  of  W.  only.  Mcintosh  v. 
Ontario  Bunk,  19  Chy.  155. 


A  testator,  the  registered  owner  of  the 
perty,  gave  an  annuity  t<i  his  Mjfe,  and  clnr" 
it  on  his  real  estate.     His  heirs,  Ijfjnir  ^i'  ^^ 
devisees,  did  not  register  the  will,  aiidnil'i 
partition  of  the  ^iroperty  as  lieirM. '  Om.  „f  ^,S 
heirs,  who  was  an  attorney,  sold  jiartof  liisgh? 
to  P.,  the  latter  employing  no  otlifr  attdriicv  J 
the  transaction  ;  P.  s  interest  afterwards  DiigJ 
to  the  defendant  M.     The   widow  liledliJrrn 
to  enforce  her  annuity  against  tliJH  jirdinrtv    1 
M.   set  up  that  P.    was  a  purchaNur  forvH!, 
without  notice  : — Held,  that  I'.'m  venddrwas  1 
his  attorney  so  that  his  knowleilgu  <.f  tin.  ^.\^^f 
could  be  imjiuted  to  P.  ;  and  tlie  court,  noth'tj 


"    cxjiruss  iKiticj 
J>'lll'''rl  V.  Mill,, 


satisfied  with  the  evidence 
dismissed  the  bill  with  costs, 
14  Chy.  2.5. 

Though  the  rule  of  the  court  is,  that  iiotid 
to  the  solicitor  of  a  purchaser  is  notice  tn  t3 
client  of  any  question  atl'ectiiig  the  validitvd 
the  title,  this  does  not  apply  where  the  ml 
matiim  he  obtains  from  the  veiidcjr  is  such  vi 
may  be  said  shews  that  the  vendor  and  s(]liciJ 
were  conspiring  togetherto  ellect  a  fraud.  TliJ 
fore,  where  the  same  scdicitor  acted  for  tlievei 
dor  and  purchaser  on  the  sale  of  proiiertv  ad 
it  was  shewn  that  the  vendor  had  iireviou 
told  the  solicitor  that   he  desired  to  sell  lii>ii|ri 
perty  in  order  to  avoid  paying  certain  dciiiaJ 
against  him  :— Held,   that   this  was  ,i  casef 
which  the  court  would  not  iinimte  to  theclij 
(the  ])urcliaser)  knowledge  which  his  stilioiU 
possessed.     In  such  a  case  the  duty  of  thewf 
citor  clearly  is  to  refuse  to  be  a  party  tua 
arrangement  whereby    the    vendor  inteiuis  i 
cheat  his  creditors  ;  but   if  unable  to  do  this 
should  not  act  for  the  purchaser,  Mhoiu  lietM 
places  in  a  position  of  peril;  and  in  iio' 
unless   when    necessity    couqu  Is   him  to  iloi 
should  a  solicitor  act  for  both  vendor  ami  pi 
chaser  in   the   purchase   and   sale  uf  promrf 
Ih-iJ/ill  v.  aoodiviii,  23  Chy.  431. 

M.  and  (i.  were  negotiating  for  the  foriiiatiiii| 
a  partnership,  to  be  carried  on  in  respeet  nf  [ 
mises  which  (1.  wiis  negotiating  for  the  purcliJ 
of,  during  the  pendency  of  wliieli.aiidoutlief 
liefore  the  purchase  was  coiiipleted,  .M.  wasl 
forme>l  that  the  object  of  the  vendor  iinlispj 
ing  of  tliis  property  was  to  defriuid  his  ereditd 
but  which  information  M.  did  not  eoninninij 
to  G: — Held,  that  this  was  not  sufticienttoa 
O.,  with  notice  ;  although  on  the  eoiiipletioJ 
the  purchase,  M.  might  have  some  lightings 
G.  ni  respect  of  the  property  so  piircliai 
lb, 

A  i<arty  claiming  under  a  (luit  claim  ik 
in  general,  not  protected  ivs  a  purchaser  forv 
without  notice,     (loffv.  LikU-i;  14  Chy.  451,j 

Semble,    the  defence   of  pHrclir.se  for  it 
without  notice  is  available  to  a  party,  altlwf 
the  interest  conveyed   is  an  equitahloonec 
Danson  v.  WdU,  15  Chy.  89. 

Land  was  sold  for  ^400,  and  the  piirclu 
bound  themselves  that,  in  ease  of  ^old  I 
found  on  the  land  in  paying  iiiiantities,iii 
stock  company  should  bo  formed  and  inwij 
ated  for  working  the  same  ;  and  that  the  1 
tor  should  in  that  case,  in  addition  to  the  ^ 
have  8600  in  paid  up  shares  of  the  capital « 
company.  No  company  was  formed ;  a 
was— Held,  that  this  contingent  .igreemed 
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(.vent  the  grantees  from  defending  them- 
*^{j  the  extent  of  their  interest,  as  pur- 
rfj,  for  value  without  )iotice.    Sumle.rson  v. 

p,,,,iochv.  lift. 

hVTierc  a  imrchase  was  completed,  conveyance 
utetl  »"'^  purchase  money  paid  without 
^.Ijnf'an  outstanding  equity,  but  a  bill  elaim- 
,  it  was  afterwards  hlecl  and  lis  pendens  reg- 
'  1  i,„fiire  registration  of  the  purchasers' 
j^^-lHelil,  that  they  did  not  thereby  lose 
ir  defence  as  purchasers  for  value  without 

Ik 

l.lillOTslilcd  setting  up  an  equitable  right 
lUnil  and  alleging  that  the  defendant,  who 
L  obtained  the  legal  title,  purchased  with 
fcce  of  tlie  plaintiff ^s  ecpiity.  The  defendant, 
this  answer,  sai<l,  that  when  he  purchased  he 
L  „„'  iKitice  of  the  plaintiff's  claim,  juid  the 
Miiierotioii  lie  had  paid  was  actual  and  bon.l 
L,  ijj't  he  dill  not  negative  notice  liefore  pay- 
[his  purchase  nioncy  or  receiving  the  convey- 
te  and  did  "•'*  ["'"ve  payment  of  any  con- 
Wion:— ^'eld,  that  by  reason  of  these  defects 
Ideleiiceftiled.    I'riucf  v.  Bmilji,  1«  Ohy.  375. 

Iteiiaiit  in  tail,  who  was  supposed  to  have  the 
iBmiile,  sold  the  property  a  few  weeks  before 
\  passing  of  the  act  respecting  Assurance  of 
LtesTail.  The  purchaser  accepted  the  con- 
ineeanil  paid  the  purchase  money  without 
jjthewill  or  having  the  title  investigated. 
[lelilcst  son  of  the  vendor  was  not  quite 
Lv-Mie  at  the  time  ;  he  was  aware  of  his 
«it,  but  wiis  anxious  that  the  sale  should  Imj 
ta(  urged  the  purchaser  to  buy,  and  was 
ftfltbeconipletionof  the  purchase,  without 
wany  notice  of  his  title,  or  of  the  defect  in 
Ikkr's  right  to  convey.  The  purchaser 
VintniHissession,  and  improved  the  jiremises, 
[had  no  notice  of  the  defect  in  his  title  until 
t  the  death  of  the  vendor  :— Held,  that  he 
I  entitled  to  hold  the  property  in  equity 
uttbe  issue  in  tail.  In  such  a  case,  eon- 
jtive  notice  of  the  defect  in  the  vendor's 
[jjiio  krto  the  purchaser's  right  to  relief. 
Vot,  .S  Cliy.  Chanib.  379.— Mowat. 

Ilond  was  executed  for  the  conveyance  of  real 
e,  wliicli  l>y  the  contrivance  of  the  agent 
e  obligee,  falsely  stated  that  the  purchase 
y  agreed  upon  had  been  all  paid  to  the 
(or,  wbicli  bond  the  obligee  transferred  to  a 
(tide  assignee,  who  fded  a  bill  to  enforce  the 
Kionof  acouveyance.  The  court,  however, 
king  tbc  rule  that  the  assignee  of  a  chose  in 
II  t-iki's  subject  to  all  equities  affecting  the 
\  nfiised  a  decree  except  upon  the  terms  of 
Ut  of  such  sum  as  might,  on  taking  an 
ptjje  found  due  to  the'obligor  in  respect 
I  purchase  money.     Gould  v.  Vloni',  21  Ohy. 

Lfdiiiy  V.  Smith,  2  E.  &  A.  480,  p.  3423. 


0.  Evidence  qf  Title. 

.ictment  the  lessor  of  the  plaintiff  proved 
itt  from  the  Crown  to  uimaetf,  which 
D  ii  bis  possession  since  1 803.  Defendant 
duideradeed  from  one  A.  to  B.  in  1806. 
knot  shewn  to  have  been  in  possession,  and 
Vfrom  the  lessor  to  A.  was  produced,  nor 
egiventhat  he  had  everexecuted  such 


a  deed.  The  facts  proved  only  went  to  shew  a 
bare  probability  that  ho  might  have  done  so ; 
the  jury,  however,  ujwm  these  facts  having  been 
loft  to  them  as  very  slight  evidence  of  the  paten- 
tee's having  miule  a  deed  to  A.,  found  a  verdict 
for  the  defendant : — Held,  that  the  verdict  must 
be  set  aside  without  costs,  there  being  no  legal 
evidence  to  be  left  to  the  jury,  on  the  facts 
stated,  to  shew  alienation  by  the  patentee.  Doe 
d.  Petit  v.  Jlenard,  6  Q.  B.  501. 

Held,  in  this  case,  that  the  title,  being  a  reg- 
istered (me,  had  not  been  deduced,  inasmuch  as 
one  of  the  deeds  in  its  chain  was  not  upon  regis- 
try.    Kitchen  v.  Murray,  10  C.  l".  GO. 

A  clause  in  the  conditions  of  sale  that  the  ven- 
dors shall  only  produce  certain  title  deeds  anil 
an  abstract  of  the  registrars,  and  that  the  pur- 
chaser shall  not  be  entitled  to  call  for  any  other 
proof  of  title,  does  not  exeini)t  the  vendors  from 
shewing  otherwise  a  good  title.  The  ('anada 
Permanent  Building  Soeiitij  v.  Wallii^,  8  Chy. 
3(>8. 

A  prior  deed,  through  which  the  title  comes 
to  the  vendor,  having  been  executed  by  the  at- 
torney of  the  grantor,  does  not  render  the  title 
invalid,  or  such  as  a  purchaser  will  not  be  bound 
to  accept.  Farrvll  v.  Moure,  1  Chy.  Chainb. 
139.  — VanKoughnet. 

A  vendor  does  not  shew  a  good  title  by  fur- 
nishing an  abstract  shewing  on  the  face  of  it  a 
good  title  ;  he  must  verify  such  abstract.  Uran- 
ijer  v.  Latham,  14  Chy.  209. 

Where  there  was  no  other  proof  of  tlu>  execu- 
tion of  a  conveyance,  which  constituted  a  link 
in  the  chain  of  title,  than  a  nieiuorial  purporting 
to  Ije  executed  by  the  grantee  in  such  convey- 
ance, the  court  refused  to  force  the  title  upon  a 
purchaser.      Winhurt  v.  Cook,  15  Chy.  237. 

In  order  to  make  a  good  title  by  possession, 
it  mnst  be  shewn  that  the  whole  of  the  land  has 
been  actually  cleared  or  occupied  for  a  period  of 
at  least  twenty  years.     Ih. 

A  title  by  possession  can  only  be  made  to  so 
much  of  a  parcel  of  land  tui  has  been  actually 
cleared  or  occupied  for  twenty  years.     Jli. 

In  case  of  a  registered  title,  a  ])urchaser  is  iu 
this  country  entitled  to  require  tlie  registration 
by  his  vendor  of  all  the  instruments  through 
which  the  title  is  derived.  On  the  invcstigatiim 
of  title  between  vendor  and  vendee,  under  the 
ordinary  jurisdiction  of  the  court,  it  is  not 
usually  necessary  to  prove  the  execution  of 
deeds  produced.  Affidavits  are  admissible  for 
some  purposes  on  such  an  investigation  ;  where, 
however,  an  affidavit  was  offered  to  prove  the 
loss  of  a  will,  which  had  been  proved  in  a  Sur- 
rogate Court  in  New  York,  but  had  never  been 
registered  or  proved  in  Ontario,  and  there  was 
some  reason  for  apprehondinu  that  there  existed 
no  legal  means  of  proof  of  the  will  by  the  pur- 
chaser, should  he  be  compelled  to  accept  the 
title,  the  aflidavit  was  held  insufficient.  Bradif 
v.   Walls,  17  Chy.  699. 

A  vendor  is  bound,  at  his  own  expense,  to 
furnish  a  purchaser  with  copies  of  all  instru- 
ments relating  to  the  title  which  are  not  of 
record.  /?«  t'Aar/e*,  4  Chy.  Chamb.  19.-— Boyd, 
Master, 
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A  purchaser  ia  entitled  to  copies  of  title 
deeds  registered  by  mcmorialB,  but  not  of  deeds 
registered  under  the  Registry  Act  of  1867.     lb. 

Lands  had  been  sold  pursuant  to  an  order  of 
this  court  in  a  proceeding  (under  the  12  Vict.  c. 
72, )  for  the  sale  of  infants'  estate  ;  and  the  pur- 
chaser thereof  sold  and  took  back  a  mortgage 
for  purchase  money,  upon  which  a  decree  of  fore- 
closure had  been  olitained.  The  conveyance 
from  tlie  original  patentee  was  alleged  to  have 
been  destroyed  in  an  extensive  fire  at  Chicago, 
without  being  registered.  The  defendant  in  the 
foreclosure  suit  subsequently  procured  a  deed 
from  the  heirs  of  the  patentee,  and  instituted 
pnjceedings  to  sot  aside  the  mortgage  as  a  cloud 
on  his  title  ;  but  the  court  being  of  opinion  that" 
the  evidence  sufficiently  established  the  exis- 
tence at  one  time  of  the  missing  deed,  and  that 
the  conduct  of  the  pLaintiff  had  been  too  much 
that  of  a  prowling  assignee,  refused  the  relief 
sought  and  dismissed  his  bill  with  costs.  John- 
wn  V.  Sovcreiijn,  25  Chy,  434. 

As  to  the  proof  of  title  required  in  ejectment. 
See  "Ejectment,"  p.  1170. 

As  to  the  proof  in  proceedings  under  the 
Quieting  Titles  Act,  See  "QuiETiN(4  Titles  Act," 
p.  .3107. 

Proof  of  Deeds,  See  "  Evidence." 

See  Wthon  v.  ]\'Utroek  ami  WUfrockv.  Wihon, 
19  Q.  B.  391,  p.  3388 ;  Slater  v.  Fi^skin,  1  Chy. 
C'hamb.  1,  p,  344G. 


6.  Other  Cases. 

Del>t  on  bond,  conditioned  to  make  to  the 
plaintiff  a  good  and  sufficient  deed,  clear  of  all 
encumbrances,  of  a  certain  strip  of  land,  within 
eight  years.  Plea,  that  within  the  said  eight 
years  tli».  council  of  the  district  of  London  by 
by-law  established  a  public  road  over  and  upon 
the  said  strip  of  land,  whereby  defendant  was 
and  has  been  since  prevented,  &c.  : — Held,  on 
demurrer,  no  defence  ;  that  he  should  at  least 
have  conveyed  such  interest  as  he  could.  Camar 
V.  Norton,  9  Q.  B.  100. 

Plaintiffs  sold  to  defendant  land  for  JC.'jOO,  the 
title  to  wliich  appeared  defective  in  th"  registry 
office,  and  defendant  only  paid  £400,  giving  his 
bond,  conditioned  that  if  plaintiffs  should,  within 
two  years,  make  a  good  paper  title  to  the  satis- 
faction of  F.,  he  would  pay  the  other  £100.  No 
further  title  was  given,  and  the  plaintiffs  sued 
on  the  bond,  contending  that  the  title  when 
given  was  perfect,  and  that  F.'s  opinion  in  its 
favour,  which  had  been  given,  was  conclusive  : — 
Held,  that  as  the  bond  was  given  to  cure  a  sup- 
j)08ed  defect,  which  had  never  been  remedied, 
the  plaintiff  could  not  recover  on  it.  Dewitt  et 
ux.  V.  Thomas,  7  C.  P.  565. 

On  the  sale  of  a  house  and  lot  it  was  stipulated 
that  the  vendor  should  make  out  a  good  title  to 
the  satisfaction  of  the  solicitors  of  the  purchaser. 
It  appeared  that  the  original  owner  of  the  pro- 

Eerty  had  erected  the  house  before  any  streets 
ad  been  lai<l  out.  Subsequently  a  street  was 
laid  out,  which  at  a  point  opposite  the  house 
was  only  sixty  feet  wide.  Afterwards  the  owner 
of  adjoining  lands  continued  this  street,  but  laid 
it  out  sixty-six  feet  wide  : — Held,  that  the  diffi- 


culty that  might  arise  at  a  future  date  of  n  j 
ing  the  facts  as  to  the  laying  out  of  the  stm 
was  a  sufficient  ground  to  warrant  tiie  solicit/ 
in  refusing  to  certify  as  to  the  giKMJuessnft 
title  ;  and  that  in  any  event  the  sulicitors  uai, 
the  agreement  which  had  been  inadu,  ha,| 
long  as  they  acted  in  good  faitli,  aii'ul,,J|.| 
power  of  rejecting  the  title,  and  were  not  in  ol 
jectingto  the  title  restricted  to  niiikiiuMjuiy. 
usual  objections  to  title.     Jioullou  v   lui  J 
21  Chy.  478.    S.C.,Ib.,  110.  '       '"" 

Debt  on  bond  for  the  payment  of  f3o0a 
interest,  by  instalments.     E(|uitaljl(i  jileiu  tb 
the  bond  was  given  for  the  purcliase  money, 
lease,  which  the  plaintiff  then  held  of  aait_ 
lot,  and  on  condition  that  alio  slioiild  alsouj 
cure  from  the  rector  of  S.  a  luasu  of  a  cert? 
other  lot  and  assign  it  to  defendant ;  ami  tW 
the  plaintiff  had  no  term  or  inturest  in  eitl 
lot : — Held,  that  the  plea  w.a.s  bad,  fornotavi 
ring  that  defendant  had  not  gone  into  \)mm 
under  his  purchase,  and  tlieref.no  not  sheiiiaj 
total  failure  of  consideration.  Tliu  plaintitf,  l 
ever,  did  not  demur  but  took  issue,  aMduimiii 
evidence  obtained  a  verdict,   wliicli  the  coi 
refused  to  disturb.     Carlide  v.  liuM  20  01 
199.  ^■' 

An  agreement  between  defemlant  and  onsl 
recited  that  S.  owned  certain  land,  .iml 
agreed  to  convey  to  defendant  for  a  certain  sJ 
and  that  in  default  of  payment  defendant  jhoj 
cease  to  have  anjjr  right  to  the  land,  am'  >!., 
giving  a  months  notice,  might  sell,  aiid\, 
deducting  the  amount  due  anil  interest,  pajl 
defendant  any  surplus.  Defendant  then  cd 
nanted  to  pay,  ancl  on  payment  S.  covenai 
to  convey  to  him,  and  S.  also  e<ivenanteilin| 
evoJt  of  a  sale  to  pay  defendant  any  sun 
S.  sold  under  the  power,  and  conveyed  to] 
plaintiff  by  deed,  reciting  the  sale,  audtliatj 
S.,  was  the  owner  in  fee  of  the  land. 
plaintiff,  in  ejectment,  claimed  under  this  c. 
Per  McLean,  J.,  the  conveyanee  to  the  p| 
tiff  was  open  to  objection  ,a.s  heing  e.xtci 
by  S.  as  owner  in  fee,  while  the  ajjreen) 
though  it  recited  his  owncr.shiji,  convcyei 
estate  to  S.  from  the  defendant,  Init  wsj 
most  only  a  mortgage  with  power  of  sale. 
tels  V.  Benson,  21  Q.  B.  143. 

S.  having  mortgaged  certain  land  to  F.  i_ 
to  sell  it  to  the  plaintiff,  and  went  to  the  \ 
of  defendant,  who  acted  as  agent  for  F.,  \ 
S.  executed  a  bond  to  convey  to  the  pliiiutj 
payment  of  £200  down  and  the  balance  b 
stalments,  and  at  the  rei[uest  of  .S.  the  plj 
paid  this  ,£200  to  defendant  for  V.  on  accofl 
the  mortgage.     Afterwards,  at  their  joiij 
quest,  defendant  returned  €50  to  the  | 
and  S.  having  released  to  K.  his  C()nityj 
deniption,  the  plaintiff  sued  defendant  tor 
back  the  £150  remaining,  as  money  paid  j 
use.     Some  evidence  was  given  at  thet 
shew  that  the  title  was  defective  :- 
the  plaintiff  clearly  could  not  recover,  fJ 
money  was  not  paid  to  defendant  on  anf 
tract  between  hi ;;  and  the  plaintiff,  but  j 
payment  by  S.  of  his  debt  iliie  ti>  F. 
that  the  evidence  was  not  suBicicnt  toi| 
failure  of  title,  but  that  if  it  had  been,  I 
der  the  circumstances,  could  at  most  havl 
liable  only,  on  receiving  payment  of  bill 
gage,  to  convey  to  the  plaintiff  such  titlf 


e  purchaser  of  an  ei 
I  divided  into  shares 
)e  title  to  one  share 
Wm,5L.  J.  67.— C 
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J  derived  from  S.    Branhjan  v.    CarUvr'ujht, 
1%  B.  264. 

fin  ID  action  on  an  ngreement  to  deduce  a  good 
bto  land  s'dil  to  plaintiff,  and  on  the  common 
-jtt,  defendant  uleaded  non  assumpsit,  that 
JLl  made  a  good  title  to  the  land,  and  never 
itbt<!tl:-Ht;l<l,  tliat  under  these  pleadings 
Andant  coulil  not  shew  that  plaintiff  had  cut 
Kr  on  the  lot  of  L'reater  value  than  the  im- 
lortinente  made  and  the  money  paid  by  him 
ilhelot ;  and,  8unible,  that,  even  if  such  facts 
il  k  shewn,  they  would  form  no  defence,  as 
fenJant  had  no  title  in  himself  to  tlie  laud. 
feto  V.  ihrnuj,  IG  C.  P.  CO. 

Ijefeiiilant  sold  certain  land  at  auction  under 

io»fr  «f  8*lc  'f'  "■  mortgage,  the  conditions  of 

jsUting  tliat  the  land  was  unpatented,  and 

(purchaser  should  take  subject  to  the  amount 

jto  the  crown.     The  plaintiff  being  the  high- 

fbidiler  imrchased,  anil  signed  an  agreement 

Lfor  at  the  foot  of  these  conditions.     Sub- 

fuflitly  he  paid  his  purchase  money,  and  re- 

Ifflil  a  conveyance,   in   which  the  defendant 

lenanted  only  against  his  own  acts.     It  ap- 

1  that  the  title  was  defective,  and  that  the 

Hit  had  issued  to  another,  but  there  was  no 

Hence  of  any  fraud  or  misrepresentation  on 

Want's  part,  or  of  any  agreement  as  to  title 

[ept  in  the  conveyance  : — Held,    in   appeal, 

■mini!  the  judgment  of  the  Common  Pleas,, 

t  the  plaintitV  could   not  recover,  his  only 

Jit  being  under  the  covenant.     It  was  urged 

Itlie  appeal,  that  the  intention  of  the  parties 

1,  tiiat  the  acceptance  of  the  conveyance  was 

fto  k  au  acceptance  of  the  title,  and  that  the 

(ts  made  by  defendant  to  remove  the  alleged 

ttts,  and  his  conduct  in  the  matter  after  the 

jreyancc,  was  evidence  of  such  intention,  and 

tvits  to  shew  such  conduct  were  tendered 

|er  the  Administration    of    Justice    Act  of 

Per  Moss,  J.,  such  conduct  after   the 

Mtion  of  the  conveyance  could  not  have  the 

tconteniled  for;  that  the  affidavits  should 

Keived  only  where  a  satisfactory  reason  is 

I  for  the  non-production  of  the  evidence  at 

Itrial,  and  there  is  clear  danger  of  a  refusal 

ting  injustice ;  and  where  the  new  facts 

led  are  disputed,  and  there  has  been  a  gen- 

fverihct  given  by  a  jury,  the  only  relief 

til  can  be  granted  is  a  new  trial.     Ulnsmore 

B(ifM«n.  2t)  C.  P.  604. 

le  purchaser  of  an  entire  estate  which  has 
^dirided  into  shares  is  not  bound  to  accept 
e  title  to  one  share  is  defective.     Hurd  v. 

rt»»ii,5L.  J.  67.— Chy. 

p,  on  appeal  from  the  Master's  report,  that 
tcbaaer  is  entitled  to  call  for  a  release  from 
^dgment  creditors  who  have  registered  their 
Jnents  in  the  county  where  the  lands  sold 
|itiute.  or  that  the  creditors  join  in  the  con- 
«to  the  purchaser,  although  it  appear  that 
J  money  will  be  exhaustea  in  dis- 
cing prior  incumbrances.      If  the  vendor 
f.  procure  such  release  or  concurrence  in 
pmeyance,  the  court  will  not  compel  the 
wer  specifically  to  perform  the  contract. 
^r.%/l-ma»,  7  Ch/.  388. 

pdor  unable  to  complete  his  contract  for 

l^ki*  title  being  defective,   had,   notwith- 

%  proceeded  at  law  to  enforce  payment 

!  purchase  money.     Thereupon  the  pur- 


chaser filed  a  bill  alleging  his  willingness  to  per- 
form the  contract,  if  a  good  title  could  be  made, 
but  that  it  could  not ;  and  that  he  had  paid  part 
of  the  purchase  money  and  made  improvements. 
Upon  a  I'eference  as  to  title  it  was  sliown  that 
the  vendor  was  unaljle  to  make  a  good  title.  On 
further  directions,  the  court  ordered  a  perpetual 
injunction  to  restrain  the  action  at  law  ;  re-pay- 
ment of  the  amount  of  purchase  money  paid  with 
interest,  and  that  the  same  should  form  a  charge 
on  defendant's  interest  in  the  land,  and  that  the 
defendant  should  pay  the  costs  of  the  suit ;  but 
refuseil  the  plaintiff  any  allowance  in  respect  of 
the  improvements  made  by  him.  KUhorit  v. 
Workman,  9  Chy.  255. 

Where  v<'ndor8  had  not  furnished  an  abstract 
of  title,  nt)twithstanding  repeated  notices,  and 
had  at  length  l)rought  an  action  at  law  on  a  note 
given  Ijy  the  purchasers  for  part  of  the  purchase 
money,  the  purchaser  filed  a  bill  alleging  that 
by  the  delay  the  contract  was  at  an  end,  and 
praying  an  injunction  to  stay  the  suit  at  law. 
The  vendors  failing  to  justify  their  neglect,  the 
court  granted  the  injunction.  Walton  v.  Arm- 
Htromj,  1 1  Chy.  379. 

On  a  sale  by  a  person  whose  title  is  derived 
under  a  Chancery  purchase,  a  question  as  to 
whether  the  legal  estate  was  etFectually  conveyed 
to  him  under  sugli  purchase  is,  on  a  subse(iuent 
sale  of  the  property,  a  question  of  conveyance, 
not  of  title.    Bae  v.  OeMes,  18  Chy.  217. 

A.  agreed  to  sell  to  B.  "all  his  right,  title, 
and  interest,"  in  certain  specified  property 
"  owned  by  "  A.,  and  to  "  give  a  good  anjl  suffi- 
cient deed  of  the  said  land  free  of  all  encum- 
brance "  : — Held,  that  he  was  bound  to  .shew  a 
good  title.     Gordon  v.  Harnden,  l8  Chy.  231. 

A  defendant  who  claimed  to  be  sole  owner  of 
the  land  in  question  in  the  suit,  pendente  lite 
sold  to  one  H.  the  right  to  cut  timber  on  the 
land.  The  purchaser  at  the  sale  under  decree 
refused  to  carry  out  his  purchcase  until  the  right 
was  released,  which  H.  refused  to  do  : — Held, 
that  the  decree  having  been  made  by  consent, 
H.  was  not  bound  by  it ;  and  that,  therefore, 
the  existence  of  H.  's  encumbrance  was  a  valid 
objection  to  the  title,  and  had  not  been  waived 
by  the  purchaser's  merely  taking  a  consent  to 
obtain,  without  having  actually  obtained  a  vest- 
ing order,  nor  by  his  having  under  the  circum- 
stances had  the  conveyance  settled  by  the  Mas- 
ter, without  making  H.  a  party  to  it.  'Street  v. 
Halktt,  6  P.  R.  312.— Holmstcd,  Referee. 

The  plaintiff  instituted  proceedings  to  restrain 
waste  and  obtain  possessiim  of  the  property,  but 
at  the  time  he  had  not  such  a  title  as  would  en- 
able him  to  maintain  ejectment,  aiul  the  evi- 
dence failed  to  establish  the  waste  complained 
of.  The  court,  under  these  circumstances,  re- 
fused to  give  effect  to  a  title  acquired  subse- 
quently, and  dismissed  the  bill,  with  costs, 
without  prejudice  to  any  other  suit.  Adamaon 
V.  AdartiBon,  25  Chy.  550. 


IV.  Preparation  and  Tender  of  Deed. 

A.  agreed  to  pay  B.  for  land  upon  receiving  a 
deed.  When  B.  offered  the  deed,  A.  declared 
his  inability  to  pay,  and  proposed  new  terms , 
which  were  accepted  : — Held,  that  B.  was  there- 
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by  relieved  from  proving  a  tender  of  the  deed 
to  enable  him  to  sue,  or  rescind  the  contract. 
Mulijrew  v.  Primjle,  Dra.  2()9. 

In  a  bond  for  a  deed,  where  the  condition  re- 
quired that  ft  deed  should  be  ' '  executed  and  de- 
livered before  n  certain  day  "  :— Held,  that  the 
due  execution  of  the  deed  before  the  day,  and 
forwarding  it  to  a  third  party  for  the  obliuee, 
thougli  it  was  not  received  until  after  the  day, 
was  a  sufficient  delivery  under  the  bond.  Mitir- 
head  V.  McBoiiuaU  et  al,  5  O.  S.  642. 

Where  to  a  bond  conditioned  that  the  defen- 
dant shouM  ' '  well  and  truly  convey  in  fee  simple 
to  the  plaintiff,  his  heirs  and  assigns  for  ever," 
the  defendant  pleads  that  he  did  make,  seal  and 
execute,  a  conveyance  in  fee  simple  to  the  plain- 
tiff :— Held,  on  demurrer,  no  ansAver  to  the  con- 
dition.    Primlk  v.  McCan  el  a^.,  4  Q.  B.  228. 

The  obligor  of  a  bond  conditioned  to  convey 
land  must  prepare  and  tender  the  conveyance, 
unless  the  conilition  be  to  convey  by  such  deed 
OS  the  obligee  shall  require,  or  to  execute  a  con- 
veyance. Jfarriiun  v.  lAmnnstone,  T.  T.  I  &  2 
Vict.  ;  Moiick  v.  Utiiart,  4  Q.  B.  203  ;  PrimUt 
V.  McCiin  et  al.,  4  Q.  B.  228  ;  Scott  v.  Jieihie, 
15  C.  P.  200. 

So  if  the  condition  be  to  convey  at  the  ex- 
pense of  the  obligee,  the  obliggr  must  prepare 
the  deed  and  tender  the  delivery  of  it  to  the 
obligee  on  his  paying  the  expenses  thereon. 
McJ)oiiald  V.  SnitzsiiKjei;  5  Q.  B.  312. 

Held,  that  upon  the  agreement  set  out  in  this 
case,  the  covenantor,  and  not  the  covenantee, 
was  the  party  to  prepare  the  papers  for  the 
Bishop  of  Toronto  to  execute.  Henderson  v. 
Xichots,  5  Q.  B.  398. 

Debt  on  bond  conditioned  to  make  a  deed  of 
200  acres,  "which  is  to  be  drawn  by  a  U.  E. 
right  due  to  me  "  :— Held,  not  necessary  for  the 
obligee  to  tender  a  deed  for  execution.  Held, 
also,  that  the  obligor  was  bound  to  make  a  deed 
within  a  reasonable  time.  Jioijers  v.  Lake,  9  Q. 
B.  204. 

Semble,  that  under  the  agreement  in  this  case, 
the  deed  was  to  be  prepared  by  the  plaintiff ;  the 
words,  "execute  and  deliver  to  the  plaintiff " 
not  indicating  a  contrary  intention.  Smith  v. 
Doan,  15  Q.  B.  C.34. 

Defendant  agreed  by  bond  to  sell  to  plaintiff 
certain  land  for  fUOO,  of  which  i'oO  was  to  be 
paid  down  and  the  remainder  "within ten  years 
tron\  the  date  thereof,"  with  interest,  and  con- 
ditioned that  defendant,  "on  receiving  the  said 
principal  money  and  interest  at  the  days  and 
times  and  in  manner  hereinbefore  mentioned  for 
j)ayment  thereof,"  should  "sign,  seal,  <leliver 
and  execute"  unto  plaintiff  a  good,  valid  and 
Butficient  deed  in  fee  simple  of  said  land,  and  so 
convey  the  same  to  him  free  from  all  encum- 
brances :  " — Held,  that  plaintiff  was  bound  to 
tender  a  deed  for  execution,  and  was  not  re- 
lieved by  the  general  allegations  in  the  declara- 
tion that  defendant  could  not  give  a  good  title, 
&c.     Burns  v.  Boyd,  19  Q.  B.  547. 

On  a  bond  conditioned  that  defendants  should, 
on  a  certain  day,  or  before,  if  they  obtained  a 
title,  convey  to  plaintiff  a  certain  (juantity  of 
land  in  one  of  two  counties  in  one  of  the  United 
States,  to  be  taken  from  lands  to  be  located  by 


defendants  : — Held,  that  it  was  flcfcndantaMm 
to  convey,  and  not  to  wait  till  pliviiititrtemlei 
a  deed.     Thayer  v.  Street  et  al.,  11  C.  p.  243  j 

The  first  count  of  the  declaration  iu  efj 
stated  that  the  plaintiff  being  owner  of  cettl 
land  subject  to  two  mortgages,  uf  whidi  ilefJ 
dant  had  notice,  agreed  to  sell  saniu  t»  (lefeinlat 
who  agreed  to  buy  for  J2, 300,  of  wliicli.«;|,0()o,- 
to  be  p»id  down,  under  a  penalty  of  .^juotof 
paid  on  19th  September  followinL'  bycitlnf  j 
case  he  refused  to  carry  out  tTn:  agieiiiiiei 
Breach,  that  though  the   lOtli  Imd  jiiuised,  tl 
plaintiff  had  been  ready  and  willing  to  fuliJl  v 
part  of  the  agreement,  and  to  have  liiul  the  uoi 
gages  discharged  prior  to  that  date  if  (IcfcndJ 
had  paid  down  the  ^1,000,  yet  (leftiulant  1 
not  paid  the  ^1,000,  &c. :— HlIiI,  on  ilu]mirii 
bad,  as  not  shewing  that  plaintiU'  had  mailej 
tendered  any  conveyance  to  defundant  at  t 
time  of  action  brought,  at  which  time  deftnila 
was  not  obliged  to  pay  any  ])art  of  the  imnh; 
money  without  getting  at  the  same  time  a  t'd 
title  to  and  a  conveyance  of  the  land  from  \U 
tiff".     KoHter  v.  holtlen,  IG  C.  l\  331,  1 

Declaration  on  a  bond  by  defendants'  testal 
to  "execute  to  plaintiff  a  good  and  siitliciJ 
deed  in  law  "  of  certain  laud.  Plea,  that  ilefl 
dants,  under  a  power  in  the  will,  liad  execnteT 
deed  of  the  land  ; — Held,  plea  bad,  fur  tl 
defendants  had  executed  a  deed  was  no  answ 
without  shewing  that  they  had  conveyed  1 
land  ;  and  because  it  wtvs  not  sliewn  that  tlieliJ 
were  parties  to  the  deed.  Wivmuii  v.  W'tU'd 
et  al.,  17  C.  P.  2(52. 

On  a  covenant  by  defendants  to  convey  to  j 
plaintiff  certain  land  at  the  plaintili's  ex[i«i| 
tree  from  incumbrances  made  or  sutferedl 
defendants  ;  it  was  held  to  be  defendants  dj 
to  make  a  conveyance,  and  otier  to  deliver  if 
the  plaintiff  on  payment  of  expenses.  ftii/|vj 
Wattetal.,  25  Q.  B.  115. 

Declaration  on  a  special  agreement  hy  del 
dant  to  sell  to  the  plaintiff  certain  land  withi 
mills,  aad  a  head  of  water  for  the  piiriwsf 
working  said  mills,  of  twelve  feet,  and  to  ( 
vey  the  same  to  plaintiff  at  defendant's  I 
pense.  Semble,  that  though  ilefemhint  vnuj 
expressly  to  make  a  deed  and  at  iiis  own  esp 
yet  the  fact  that  he  would  not  allow  the  jilaiJ 
to  have  it  prepared,  but  insisted  on  its  1 
drawn  by  his  own  lawyer,  was  some  tridi 
that  this  was  the  bargain.  The  court,  howd 
allowed  an  amendment  by  striking  out  this| 
gation,  and  inserting  an  averment  (wliicb  1 
excuse  the  not  making  and  tendering  a  cuni 
ance)  that  defendant  could  not  ninke  a  title! 
give  a  right  to  raise  the  water  twelve  feet,! 
being  clearly  in  accordance  with  tiie  eriJa 
Clarke  v.  McKay,  32  Q.  B.  583. 

Where  a  purchaser  sued  to  recover  backj 
purchase  money,  alleging,  but  not  sliowii 
the  vendor  could  not  make  a  title,  and  the  ij 
tion  arose    whether    the  vendor  or  purcj 
should  prepare  the  conveyance,  the  jinn 
at  law  m  this  case  were  enjoined  until  tl 
ing,  it  being  the  practice  in  Kngland  to  1 
conveyance  prepared  by  the  purchaser. 
Parker,  2  Chy.  Chamb.  33.-Spraggc. 

The  plaintiff  under  a  verbal  agreement,] 
chased  lands  from  the  ancestor  of  defemlai 
whom  he  paid  his  purchase  money  iu  full 
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lement  provided  that,  upon  payment  of  the 
^aM  money,  "a  proper  conveyance  was  to 
leiecuteil"  of  the  premises.     It  appeared  that 
.  vendor  had  given  instructions  to  nave  a  con- 
duce prepared  in  favour  of  the  iihvintiff,  but 
itbis  was  not  communicated  to  the  plaintitf, 
Jformetl  no  ground  for  his  never  having  tcn- 
^j  any  conveyance  to  the  >  endor  for  execu- 
,-Helil,  that    undei     the    agreement   the 
ujjfijf  was  Imund   to   prepare  and   tender  a 
-jjyjjiice  for  execution  ;  and  that  he  was  not 
jjjijil  to  his  costs  of  a  suit  brought  against 
t  representatives  of  the   vendor   for  specific 
jforraance  of  the  agreement.     Moudy  v.  Pre- 
*,'20Chy418- 
Is.*,  also,  Kilroij  v.  Simkinx,  26  C.  V.  281. 


V.  Vekdor'.s  Lie  v. 

1.  Efcrl  of  Taking  Security. 

|C„on  the  20th  August,   1874,   soUl  land  to 

((;.  f<ir$8,r)00,  and  took  a  mortgage  on  the 

jerty  for  .*!(>,000,  and  two  joint  notes  of  (J. 

IM.  for  the  balance  : — -Held,  that  (J.  having 

a  mortgage  on  the  land  for  part  of*  the 

ase  money,  had  waived  his  vendor's  lien 

[the  remainder.  Driffi.ll,  amnnees  of  Cocke rline 

fcM,41Q.B.  31.S. 

kre  a  venilor  on  the  sale  of  land  takes  a 
age  thereon  for  part  of  the  price  agreed  to 
[paid,  he  loses  his  lien  for  such  i)()rtion  Jis 
^ns  unsecured.     Amlernoiiv.  Trott,  lOChy. 

I  vendor  who  takes  as  security  for  the  pur- 
le  money  the  joint  and  several  notes  of  the 
le  and  surety,  does  not  lose  his  lien  on  the 
.!  for  the  purchase  money,  though  he  took 
Iniortgage  therefor.  Colhurne  v.  Thomax,  4 
'.  102.  See,  also,  Mitchell  v.  McOaffcy,  (> 
1,361. 

I  a  sale  of  land  for  £3,000,  the  purchaser 

ion  the  execution  of  the  conveyance  ii2,7tJO, 

ive  his  notes  for  the  balance,  payable  in 

("and  fonr  years  ;  afterwards  he  mortgaged 

s  father  for  the  £2,750,  alleged  to  have  been 

meed  by  him  to  his  son  to  etfect  the  pur- 

The  purchaser  died   intest.ate   without 

i  and  before  the  notes  fell  due  the  vendor 

I  a  hill  against  the   father  as  heir-at-law, 

ing  that  he  intended  to  sell  the  property  so 

Idetcat  the  vendor's  lien,  and  praying  that 

ligbt  be  declared  that  he  had  a  first  lien  upon 

|«tatefor  the  amount  due  him  : — Held,  that 

8  entitled  to  a  decree  for  that  purpose,  but 

^dut  costs.    Foulds  V.  Potv  :tl,  6  Chy.  375. 

i  defendant,  a  minor,  purchased  an  estate, 

Ipve  the  vendor  a  mortgage  for  the  purchase 

V  The  mortgage  was  afterwards  assigned 

(plaintiff.    On  coming  of  age  the  defendant 

iated  the  mortgage,  but  adopted  the  pur- 

\  hy  bringing  an  action  to  recover  posses- 

The  mortgage,  being  the  deed  of  an  infant, 

I  held  absolutely  void.      But  it  was  also 

Ithat  the  mortgage  being  void,  a  lien  for 

Ttchase  money  resulted  to  the  vendor,  and 

»ch  lien  passed  to  the  plaintiff  by  asaign- 

I  of  the  mortgage.     Grace  v.  Whitehead,  7 

|d91, 

Kt  of  land  was  bought  by  several  parties 
»TOw  to  laying  oflF  a  portion  into  building 


lots  and  selling  it  For  greater  facility  in  doing 
so  the  legal  estate  was  vested  in  one  of  them,  as 
trustee,  nowover,  for  the  several  parties  inter- 
ested. Subsecjuently  one  of  the  owners  sold  out 
his  share,  receiving  in  payment  notes  of  hand 
made  by  his  vendee  and  endorsed  by  two  others ; 
— Hehl,  reversing  the  ilecree  behiw,  that  the 
vendor  retained  no  lien  for  the  purchase  Tuoney 
unpaid.  lioultoH  v.  (jillemne,  8  Chy.  223.  In 
appeal. 

The  vendor  of  lands,  having  a  mortgage  on 
them  for  the  purchase  money,  accepted  from  the 
purchaser  a  transfer  of  other  lands,  the  price  of 
which  he  endorsed  on  the  mortgage  ;  and  the 
lands  so  transferred  being  subject  to  encum- 
brances, the  vendor  took^roni  the  purchasers 
their  bond  to  discharge  thorn,  which  having 
failed  to  do,  the  vendor  was — Held,  entitled  to 
claim  under  his  mortgage  against  the  lands  sold 
by  him  the  amount  of  such  encumbrances,  the 
rights  of  no  third  party  having  in  the  mean  time 
intervened.     Maiihon  v.  Moore,  8  Chy.  448. 

D.,  having  negotiated  for  the  purchase  of  un- 
patented lands,  and  the  vendee  of  the  crown 
requiring  security  for  the  purchase  money,  D. 
obtained  from  his  father  a  letter  addressed  to 
himself  as  follows  :  "  If  you  make  the  contem- 
plated purchase  from  H.  of  wild  lands,  amount " 
ing  to  1(),000  acres,  at .?(!  per  acre,  and  deducting 
all  amimnts  due  or  hereafter  payable  on  the 
same,  I  will  become  your  security  for  the  pay- 
ment of  the  princii)al  on  the  crown  lands,  and 
interest ;  and  the  interest  on  .all  deedeil  lands. 
P.  S. — I  will  see  you  have  C2.000  to  pay  in  cash 
when  all  papers  are  signed. "  The  vendor  having 
conveyed  to  the  son,  and  taken  the  bonds  of  the 
father  for  the  price  above  the  £2,000,  and  with- 
out any  reference  to  it,  one  of  which  bonds  was 
subsequently  delivered  up  to  the  father  upon 
other  security  being  given,  and  a  large  portion 
of  the  lands  to  which  it  referred  having  been 
conveyed  by  the  son  to  the  father  : — Held,  that 
the  vendor  was  not  entitled  to  enforce  his  lien 
against  those  lands  in  the  hands  of  the  father, 
for  the  portion  of  the  £2,000  remaining  unpaid ; 
but  that  his  lien  therefor  would  attach  only  upon 
the  lands  remaining  in  the  possession  of  the  son. 
Helliwellx.  Dickxon,  9  Chy.  414. 

B.  having  an  interest  in  unpatented  lands,  en- 
tered into  partnership  with  D.  and  A.,  and  each 
acquired  an  un<livided  one-third  in  the  lands. 
A.  then  conveyed  his  third  to  D.,  who  continued 
the  business  with  B.,  having  an  undivided  two- 
thirds,  and  also  owning  chattels  in  partnership 
with  B.  B.  afterwanls  agreed  to  withdraw  and 
sell  all  his  interest  in  both  laud  and  chattels  to 
D.  in  a  "  lumping  bargain,"  for  fS.'iO.  Convey- 
ances of  the  chattels,  and  of  the  real  estate 
were  then  executed,  in  which  the  consideration 
stated  was  merely  nominal,  an<l  there  was  no 
means  of  distinguishing  the  price  of  the  land 
from  that  of  the  chattels.  Notes  were  given  for 
the  purchase  money,  and  possession  of  all  the 
chattels  was  taken  by  D.  ( )n  a  bill  filed  by  en- 
dorsees of  the  notes  against  D.  and  purch.'isers 
under  him,  claiming  a  lien  upon  the  land  : — Held, 
that  the  mode  of  sale  and  the  circumstances 
shewed  it  to  be  the  intention  of  the  parties  that 
no  lien  should  exist.  Wilson  v.  Danieln,  9  Chy. 
491. 

L.  sold  land  to  E.,  who  paid  £175  in  cash,  and 
assumed  two  mortgages  made  by  L.  aa  one-third 
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[10  conHJiIuration  agreed  on  ;  and  a  nnnrtgaKO 
exuuuteil  hy  U.  tn  neuiire  another  third,   LTh 


of  th 

was  exeuuteil  !>}' 
■wife  refusing  to  bar  her  dower,  a  bond  wivs  exe- 
cuted by  R.  providing  for  iiayuient  of  the  remain- 
ing one-third  at  a  certain  period.  It  was  ar- 
ranged that,  in  cnae  of  t)ie  death  of  L.  or  his 
wife  ))cfore  the  time  tixed,  the  money  secured 
by  tlie  bond  was  to  be  i)aid  within  one  year 
tliureafter  to  the  survivor  : — Held,  that  L.  had 
not  waived  his  lien  for  the  money  secured  by  the 
bonil.     Jiiil/nrl'unl  v.    Ji'iitlicr/hnl,  11  (.'hy,  505, 

On  the  sale  of  land  the  purchaser  paid  a  cer- 
tain sum,  gave  a  mortgage  on  other  iiroperty  of 
his  for  another  portion  ;  and  for  the  balance 
four  notes  were  to  be  given,  niaile  by  the  pur- 
chaser, and  such  other  person  as  would  render 
them,  saleable  without^eiKlorsement  bv  the  ven- 
dor. Only  one  oi  the  notes  wius  delivered:  — 
Held,  that  the  vendor  retained  no  lien.  JJe 
Omr  V,  Smith,  1 1  Chy,  570, 

The  luirchascr  of  land  from  the  crown  sold  and 
transferred  his  right  to  C.  in  18.S4.  C,  subse- 
quently transferred  his  interest  to  T.  H.,  who 
took  posscssiim,  and  held  it  until  18:)i),  when  he 
died,  leaving  an  infant  son  his  heir-at-law.  About 
a  year  after  his  death  his  widow  assumed  to  sell 
the  estate  to  E.  H,,  his  brother,  who  took  pos- 
scssiiin  ;  and  having  subsequently  procured  from 
the  original  vendee  of  the  crown  an  assignment 
of  the  same  date  and  in  the  same  words  as  the 
one  executed  by  him  to  C,  by  means  ^hereof 
procureil  the  patent  in  his  own  name,  and  inort- 

faged  the  property  to  his  brother  H.  H.,  who 
ad  notice  of  all  the  circumstances  attending  the 
title,  and  to  whom  K.  H.  afterwards  released  his 
equity  of  redemption.  In  the  spring  of  18(>1  H. 
H.,  by  ejectment,  evicted  E.  H,,  who  had  con- 
tinued in  possession,  and  in  November  of  that 
year  H.  H,  sold  and  conveyed  to  8,,  who  took 
without  notice,  and  paid  the  whole  of  his  pur- 
chase money  except  £175,  for  which  sum  the 
father  of  8.  gave  his  note  to  facilitate  the  carry- 
ing out  of  the  bargain,  S.  leaving  in  the  hands 
of  his  father  certain  securities,  out  of  which  it 
was  agreed  that  the  father  should  collect  means, 
over  and  above  a  sum  owing  by  the  father  to 
S,,  to  retire  the  note,  which  note,  however,  was 
uot  paid  in  full,  .£75  being  still  due  thereon.  In 
1808  a  bill  was  filed  by  the  heir-at-law  to  T.  H,, 
claiming  under  the  circumstances  to  be  entitled 
to  the  estate,  and  to  set  the  sale  to  S.  aside, 
which  was  decreed,  on  the  ground  that  the  pur- 
chase money  had  not  been  paid,  so  as  to  entitle 
the  purchaser  to  plead  a  purchase  for  value  with- 
out notice.  On  appeal,  tliis  decree  was  reversed, 
and  the  bill  ordered  to  be  dismissed  with  costs. 
VanKonglmet,  C,  and  Spragge,  V.  C,  diss. 
Harveij  v.  Smith,  2  E.  &  A.  480. 

One  of  two  partners  on  retiring  conveyed  to 
the  remaining  partner  all  his  interest  in  the  part- 
nership lands,  mill,  and  stock-in-trade,  who  gave 
him  his  note  for  £500,  payable  on  the  1st  Sep- 
tember, 1867,  agreeing  at  the  same  time,  in  case 
of  his  effecting  a  sale  of  the  premises  before  that 
time,  to  pay  the  note  though  not  due.  There 
was  no  evidence  of  any  express  agreement  for 
lien  on  the  property  assigned  : — Held,  that  the 
circumstances  negatived  the  retention  of  any 
vendor's  lien  by  the  retiring  partner.  Afathera 
V.  Short,  14  Chy.  254. 

It  is  clearly  settled  that  the  rights  and  fran- 
chises of  a  railway  company  do  not  prevail  over 


vendor's  lion  ;  and  where  lan<l  m,i 


Mi'lhmi 


Where  the  locatee  of  the  crown  (i.snijr,„.,|} 
interest  absolutely,  and  tiie  puivlrwort^vu  1 
bond  for  the   purchase  money,  [i.iyalilo  if  t 
title  should  prove  good  :-Hcl(l,  that  ,i  l,ill  ^^ 
wrong  in  treating  the  transaction  as  a  oiiitrut 
and  praying  specitic  i)erforniiuu'e  ;  ami  that  tlid 
bill  must  be  amendeif,  and  a  lieu  prayiil,  td  il 
title  the  vendor  to  relief.    .SVuk/, cs,,/,  v  /(,„■,(/( 
10  Chy.  119.  '" 

On  the  sale  of  land  notes  wirit  takoii  liy th, 
vendor  for  a  portion  of  the  purclinsc;  m  juey  , 
Hehl,  that  the  vendor  retaincil  lii.s  lioii  fof  tk 
amount  unpaid,  although,  in  fact,  liu  ,li,l  ,1 
intend  to  retain  any  lien  ;  ami  mio  witness  sh„iJ 
that  "  the  notes  were  taken  in  payiiiuut  nf  tbi 
land" — it  appearing  that  there  was  im 
inent  that  there  should  ))e  no  lien. 
\.  McDonald,  UJ  Chy.  (578. 

The  principle  that  a  vendor,  by  talcing  from  i 
purchaser  an  endorsed  note  .is  seem  ity  for  uJ 
mid  purchase  money,  does  not  lose  liisVeinldif 
lien,  IS  equally  apiilicable  wliure  th^'  setuntj 
given  is  a  bond,  in  which  a  third  \Knm\  jdinj 
surety.    Shenmin  v.  Parxill,  18  t'liy.  8. 

The  vendor  took  promissory  notes  furtliqim 
chase  monev,  eiidorse<l  and  gold  some  of  tlita 
and  was  liable  on  these  in  c.-vao  of  noiiiiayiuei 
by  the  makers  :— Hehl,  that  on  tlic  sale  of  tU 
property  these  were  entitled  to  priority  of  pai 
ment  over  the  notes  retained  liy  the  vendor. 
such  a  case  notes  endorsed  without  recourse  a 
payable  pari  passu  with  the  retained  uoM 
O'BoHoij/iue  V.  Hembroff,  19  Cliy.  95. 


2.  As  Aijaimt  Registered  ImtntmenU. 

To  an  action  for  the  purchase  money  of] 
sold  and  conveyed,  defendant  ple.ided  eiiuitibl 
that  the  plaintiff  retained  a  lien  on  the  lamll 
equity  for  the  price,  and  had  an  interest  liy  i 
son  of  such  lien,  which  might  be  bonnd  liy  juii 
ment ;  and  that  two  judgments  had  been  i 
corded  against  the  plaintiff  and  remained  uiip: 
for  an  amount  exceeding  that  sued  for :— H4 
on  demurrer,  no  defence.     Shaw  v.  Rwi, 
B.  257. 

A  vendor's  lien  for  unpaid  puroliase  moi[| 
has  priority  over  the  lien  created  by  a  registe 
judgment    against    the  vendee.     Hwjkm  I 
Davis,  4  Chy.  588. 

A  purchaser  of  real  estate  gave  his  creJito 
mortgage  thereon  for  a  balance  of  pua'hj 
money,  but  which  was  not  registered  until  a 
a  judgment  against  the  purchaser  bad  b 
registered  : — Held,  that  the  judgment  had  pij 
ity  to  the  mortgage,  although  the  deed  toj 
purchaser  liad  never  been  registered ;  and  r 
the  vendor  retained  no  lien  for  the  unpaidj 
chase  money.     Burgess  v.  Huioell,  8  Chy.  i 

The  lien  of  a  vendor  for  purchwe  in« 
not  waived  by  his  suing  and  recovering  jadj 
for  the  amount,  although  such  recovery  ii «! 
quent  to  another  judgment  registered  ijiT 
the  purchaser.    Flint  v.  Smith,  8  Chy,  339. , 
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3.  Other  C'a..e«. 


Oge  of  tho  conditions  of  a  policy  of  insurance 
Ifu  that  every  encumbrance  affecting  tho  pro- 
lwt>'  at  ''"^  ^'"'^  "^  insurance  must  bo  men- 
Iwiin  t)>"  application,  otiierwiso  the  policy 
CJ^l  \ye  void.  The  projHjrty  in  question  hail 
IJJjj  cunveyetl  to  the  plaintiff  and  his  wife  by 
laeS,  and  wife,  in  consideration,  as  expressetl 
ithJileed,  <)f  a  then  subsisting  indebtedness 
>l,  and  wife  to  plaintiff,  and  of  a  bond  by 
ijtiff  aldiiii  to  support  >S.  and  wife  during 
eir  lives,  wlio  by  the  said  deed  released  to 
iitiffaiid  wife  all  their  claims  upon  tho  pro- 
(ty.  In  his  application  for  insurance  the 
utiff  stateil  tho  property  U>  be  unencum- 
1:— Held,  atlirniing  tho  judgment  of  the 
jnim  I'lciw  1<>  C.  P.  403,  that  there  was  no 
I  for  purclinse  money,  and  that  the  property 
.J  not  cnciuuliered.  Mason  v.  Auriciilturnl 
'f,;tmt  Amiurdnce  Amiociatiun  of  Canada,  18  C. 

I  ID. 

i  Kemariis  iipnn  the  ccpiitable  doctrine  of  the 
ndorii  lien  ior  unpaid  purchase  money.     Jf>. 

I  RfU,  tiiat  a  vendor's  lien  for  unpaid  purchase 
mev,  accordinu  to  the  law  of  Quebec,  of  land 
jite  iu  that  Province,  was  an  encumbrance 

^tiiiu  tiic  meaning  of  the  question  in  that  be- 
f  in  the  application  for  insurance  iu  this  case. 
i/fc  V,  Canadian  Mutual  Fire  Ins.  Co.,  27 

I  P.  450. 

j  Held,  also,  that  a  i)erson  may  truly  state  that 

^owiis  a  building  erectetl  on  the  land,  notwith- 

mliiig  such  vendor's  lien  ;  and  also  that  he 

■npii'B  siieh  buililing,  notwithstamling  that  his 

Bindsuii-in-law  live  with  him.     Ih. 

[where  the  purchase  money  of  an  estate  was 

;  unpaid,  and   a  creditor  of   the   purchaser 

Without  notice)  sued  out  an  execution  against 

giii,  under  which  the  premises  in  c|ue8tiou 

\tK  sold  to  defendant,   who  had  notice,   the 

nlor's  lien  for  the   unpaid  purchase  money 

I  held  to  attach  in  defendant's  hands.     And 

ire,  whether,  if  the  purchase  at  sheriff's  sale 

1  been  completed  without  notice,  the  convey- 

e  l)y  the  sheriff  would  not  have  conveyed  the 

kiperty  suhjeet  to  all  existing  equities  against 

jdebtor.    Stivinj  v.  Lewis,  1  Chy.  443. 

And  subject  to  a  vendor's  lien  for  unpaid 

tchase  money,  was  sold  under  execution  to  a 

ichascr  without  notice.     The  execution  debtor 

fluently  re-purchased    the  land   from   the 

T's  vendee  in  tV""  name  of  a  third  party, 

I  conveyed  to  a  brother  of  the  debtor  in 

for  the  latter,  who,   having  become  in- 

Itent,  made  an  assignment  uniter  the  lusol- 

Ky  Act  of  1864  :— Held,  that  the  vendor's 

^tttachetlon  the  land  in  the  hands  of  the 

pee;  but,  Semble,  that  the  sheriff's  vendee 

I  have  held  free  from  the  lien  ;  though,  if 

I  execution  creditor  had  himself  become  the 

hm  at  sheriff's  sale  he  could  have  so  held 

ilud  free  from  such  lien,  though  ignorant  of 

I  Utter.    Van  Waijnei-  v.  Findlay,  14  Chy.  53. 

Iiere  a  sale  was  made  and  conveyance  exe- 
1  before  a  Court  of  Chancery  was  estab- 
littUp])er  Canada  : — Held,  that  a  vendor 
Lutwithstanding,  a  lien  for  unpaid  purchase 
\  Davit  V.  Bender,  4  Chy.  620. 
Kh  a  hen  was  enforced  against  8ub8e<]|uent 
'■""  who,  when  they  acquired  their  in- 


terest, had  notice  of  the  purchase  money  being 
unpaid.     Ih. 

Land  being  conveye<l  in  consideration  of  the 
vendee  providing  the  vendor  with  maintenance, 
washing,  Ac,  the  vendor  retains  a  lien  for  the 
consideration.    Pain  v.  Chapman,  (i  Chy.  .338. 

In  a  suit  to  enforce  a  lien  for  an  annuity  se- 
cured upon  real  estate,  it  is  not  necessary  to 
make  tho  personal  representative  of  the  person 
lK)und  to  pay  a  party,  unless  an  account  of  the 
personal  estate  of  the  deceased  is  asked.  Paine 
v.  Chairman,  7  Chy.  ITU. 

Where  a  suit  to  enforce  by  sale  a  vendor's  lien 
is  instituted  against  the  heirs-at-law  of  the  pur- 
chaser, tho  widow  of  the  vendue  is  a  necessary 
party  in  respect  of  her  right  to  dower,     lb. 

The  plaintiff  sold  woodland  to  defendants  on 
credit ;  stipulating  that  sAy  cordwood  or  timlier 
removed  from  the  premises  by  defendants  should 
be  paid  for  at  specific  rates,  if  the  plaintiff  should 
demand  such  payment,  tho  sums  so  paid  to  be 
credited  to  defendants  on  instalments  due  or  to 
l>ecome  due.  Defendants  cut  a  quantity  of  cord- 
wood,  and  were  removing  it  before  making  the 
payments  : — Held,  that  the  plaintiff,  as  vendor, 
liatl  no  lien  on  the  cordwooii,  and  was  not  en- 
titled to  restrain  the  removal  of  what  had  been 
cut.     SmUh  V.  Bdl,  II  Chy.  519. 

J.  and  S.,  tho  owners  of  two  distinct  parcels 
of  livnd,  agreed  to  exchange.  S.  's  land  was  sub- 
ject to  a  mortgage,  which  he  agreed  to  pay  off 
but  did  not ;  and  .1.  was  compelled  to  redeem 
the  same  : — Held,  that  J.  was  entitled  to  a  lien 
on  the  land  conveyed  by  him  to  S.,  as  for  unpaid 
purchase  money,  for  the  amount  paid  to  redeem 
the  mortgage.     Seney  v.  Porter,  12  Chy.  540. 

The  order  of  the  29th  June,  18G1,  directing 
money  ordered  to  be  jiaid,  to  be  paid  into  some 
bank,  does  not  apply  to  a  suit  by  a  vendor  to 
enforce  his  lien  for  purchase  money.  In  a  suit 
of  this  nature,  it  is  not  necessary  that  the  affi- 
davit of  the  plaintiff'  as  to  non-payment  itliould 
negative  the  fact  of  ^Mssession  or  the  receipt  of 
rents  and  profits.  Haimlon  v.  HeaMy,  I  Chy. 
Chamb.  254. — Spragge. 

A  vendor  who  has  conveyed  without  receiving 
the  purchase  money,  is  entitled  .igainst  the  ven- 
dee to  a  decree  for  the  sale  of  the  property  and- 
payment  of  any  deficiency.  Where  a  purchase 
IS  made  by  one  in  his  own  name,  but  on  the 
joint  behalf  of  himself  and  another,  the  decree 
for  payment  of  the  ])urchase  money  may  be 
against  both.     Sanderson  v.  Burdett,  l(j  Chy.  119. 

The  statute  19  Vict.  c.  21,  incorporating  the 
Buffalo  and  Lake  Huron  Railway  Company,  with 
power  to  purchase  the  railway  therein  mentioned, 
did  not  deprive  unpaid  owners  of  any  lien  they 
had  for  the  price  of  land  theretofore  sold  to  the 
old  company.  Patermn  v.  Buffalo  and  Lake 
Huron  R.  W.  Co.,  17  Chy.  521. 

The  old  company  was  held  to  be  a  necessary 
party  to  a  suit  by  a  land-owner  to  enforce  a  lien 
tor  purchase  money  iu  respect  of  land  sold  to  the 
old  company  before  the  transfer  of  the  railway 
to  the  new  company,  it  not  appearing  but  that 
the  old  company  was  interested  iu  the  question 
to  be  litigated.     lb. 

In  case  of  a  decree  for  unpaid  consideration 
money,  the  sale  of  the  proi)erty  should  be  pro- 
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viilod  for,  and  in  cnso  the  name  ddcR  not  reali/.e 
autiioiunt  to  ^my  tlio  nionuy  with  six  yuara' 
nrruara  of  inturuat,  tlivru  bIiouM  Imj  a  pergonal 
(luurcu  for  iiayniunt  of  the  lialanco  l)y  tliu  ]inr- 
chaaer.  .S'/r////  v.  SMIy,  18  Cliy.  40r).  See 
SaiulerMim  v.  liiinlflt,  Jli.  417. 

A  l)ill  wan  tilud  l)y  a  creditor  againitt  liia  dol)tor, 
to  o))tain  tliu  liiinufit  of  a  vtndor'M  lien,  and  thu 
deuruu  declared  tliu  lands  (four  parcels)  subject 
to  tlio  lien  for  un]iaid  imrcliaHo  money,  and 
directed  an  acconnt  to  l)o  taken  of  what  wuh  dne 
to  tho  venilor,  and  alRo  to  thu  iilaintitf  and  other 
encnmbrnneers.  It  appeared  that  to  one  of  thu 
four  i>arcel8  the  vendor  had  not  any  title  ;  and 
that  the  purchase  had  been  of  all  at  a  gross  Hum  of 
£'2, 0(H).  After  the  accounts  had  been  taken,  fine 
of  the  purchasers  tiled  a  petition  praying  for  a 
reference  back,  with  a  view  of  obtaining  an  al)ate- 
ment  of  tho  purchase  jnoney  on  account  of  such 
defect ;  but,  as  thii  would  have  been  in  effect  a 
varying  of  the  decree,  which  could  only  be  ob- 
tained upon  a  rehearing,  tho  relief  w/ts  refused  ; 
and,  Quu're,  wlicther,  after  tho  delay  that  had 
occurred  and  tho  proceedings  that  had  been 
taken,  it  would  have  been  pro])er  to  grant  leave 
to  rehear.     ()'l)<iiiohi(f  v.  Ileiiihniff,  '2()  ( "hy.  .^.W. 

See  Sitwdiin  v.  UeitHlij,  1  Chy.  ( 'hand>.  2.">4,  p. 
3i52  ;  Baim  v.  llnffiii,  24  Chy.  451.  p.  .3431. 


VI.    Ab.\ND0NIN(1,      KKHCtNDINO, 

ABIDE  Sale. 


OK    Setfino 

I.    Under  Prov'inioii  in  Contract. 

Plaintiff,  on  20th  January,  18()(i,  agree<l  under 
seal  with  defendants  to  sell  to  them  certain  land 
for  ^."),(KK)  ;  .?2,r)()0  to  be  jtaiil  on  Ist  Ai>ril,  !8(i(!, 
and  $2,.')00  on  Ist  May,  I8(i(>,  with  interest,  ami 
to  convoy  on  these  ]iayinents  being  made.  I>e- 
fendants  covenanted  to  ])ay,  and  that  if  they 
made  default  "  the  agreement  should  be  void 
and  of  no  effect,  and  all  moneys  paid  thereunder 
up  to  tho  time  of  such  default  should  bo  for- 
feited to  the  jd.aintiff';"  and  that  time  should  be 
of  the  essence  of  the  contract.  To  an  action  on 
this  covenant,  alleging  non-payment  by  defen- 
dants, and  their  neglect  to  eoniidete  the  pur- 
chase, defendants  pleaded,  on  equitable  grounds, 
that  defendants  went  into  possession  and  pai(l 
$1,000  ;  but  having  made  default  in  a  further 
■payment,  the  plaintiff  evicted  and  kept  them  otit 
of  i)osseBsion,  and  elected  to  treat  the  agreement 
as  forfeited,  whereby  the  covenant  became  void. 
At  the  trial  it  appeared  that  the  whole  purciiaso 
money  was  lj(),000,  of  which  §1,000  was  p.iid 
down,  and  $1,000  more  on  the  7th  April,  18(?(>, 
when,  by  an  endorsement  under  seal  on  the 
agreement,  the  plaintiff  extended  the  time  for 
payment  of  the  balance  to  20th  May,  18(>(). 
Defendants  had  taken  possession  under  a  pre- 
vious lease,  in  May,  1865,  and  expended  about 
$4,000  in  boring  for  oil,  and  had  a  steam  engine 
on  the  premises.  They  were  not  interfered  with 
until  about  the  25th  of  May,  when  they  were 
about  to  move  this  engine,  which  the  plaintiff 
refused  to  allow,  saying  that  they  had  forfeited 
the  land,  having  failed  to  make  their  payments, 
and  that  the  property  was  his  and  they  were 
trespassers.  He  brought  several  men  witn  him, 
who  threatened  defendants  with  violence  if  they 
attempted  to  cross  the  fence  into  the  premises, 
and  he  nailed  up  the  engine  house,  refusing  to 
let  defendants  enter  it.     The  plaintiff  gave  evi- 


dence tending  to  show  that  his  objcft  in  this  »i,  i 
to  obtain  payment.  Tho  jury  having  f„„ii,i  („,] 
defciidants  upon  tho  plea  :- lit  Id,  1,  Tlmtiiiiil.  1 
tho  agreement  dofoudantM  were  imt  iiitji|t,iu| 
roHcind  on  forfeiture  of  tliu  nioiicvs  i,,.|ii|  |  ,1 
that  the  option  was  with  tiiu  jd.iiiiliir  ;  'J. 'rhitl 
there  was  eviilouco  to  go  to  tlic  juiy  that  thai 
plaintiff  had  elected  to  forfeit  tlie  iivivciiiimuj 
allugcd  ;  and  tho  verdict  was  upln M  ;  ;(  '||,,i| 
tho  cndorHcmeiit  exteiiiliii^,'  the  tiiiii.  („r  \m.\ 
nient  did  not  do  away  witii  the  pidvisi,,!,  (,,'| 
forfuituru,  but  ineorjHir.itod  tlie  (  xtuKlnl  tiiael 
in  thu  ngrocmont  as  if  originally  tliiif.  l/,i„„.| 
v.  Smith  el  al.,  17  C  1*.  41«.  "' 

Under  an  ngn-cmcnt  with  plnintiflr,  Jutcd  1m  J 
Sei)tember,  1H74,  dt^fendnnt  a>,'renl  tu  iiunjlusj 
cortaiu  land  for  ifC^.^OO,  *r)(H)  tc.  b,'  |ai.|  in  cajlj 
!JI,(KM)  and  interest  on  the  IhI  of  M,iy,  IST.'i  ;i|„if 
two  further  iiiHtalniunts  of  ^.5()()  e;iili  mi  tlw  uJ 
May,  1875,  and  I87(),  rospuctively,  .'tiKldcfiiiiliiiJ 
to  assuniu  a  niorlgago  on  the  pi'cipfvty  nf  .«i4,i)(jqJ 
Dufeiiilant  was  to   lecouii  the  iiljiin'till'  luranJ 
interest  ho  should  [i.iy  on  the  iii(piti,'n;,'(:  niit,,  \A 
May,  1875,  and  was  to  have  a  deed  (in  thf  pay] 
ment  of  tho  moneys  and  ii)(prt;,M;,'(',  .ind  \u,^tj^ 
sion  on  p.'iymont  of  the  iiiHt.iliiient  cm  IstMayJ 
1875.     Tho  agroomunt    tlieii   provided  for  tini 
being  of  the  ossonco  of  tho  contract  ;  imd  thaU 
unless  said  payments  wore  puuetii.dly  iniulc  thi 
agnuiinent   should    bo   null  and    vnid,  ami  (J 
)>Taintiff  should  be  at  liberty  to  loilj  tin' lainl] 
Defendant  having  nia<le  default  in  inyimnta 
tlie!?l,(XK)on  the  Istof  .May,  IST."),  tin;  .ilaintil 
attemj)tcd,  without  notice  todefciidiint,  tnrwi'I 
the   projierty   by   auction,  but   t'.iiliil  to  lioj 
Ho  also,  after  thu  first  of  May,   made  arriinn 
munts   with  thu   tenants   in   ]MisseMsi(>ii  fur  i 
increased    rent,    payable    inoiitlily,   instuail 
yearly  as   before.      On   tho    IKtIi   of  tlic  sain 
month  he  sued  the  defendant  on  tiie  agrienieri 
for  the  iHHtalnient  duo  :--Helil,  (iait,  .1,  disL 
that  neithcir  the  offering  the  ]ir(i|ii'rty  fdrdJ 
without  any  s.ilo   being  ctl'ected,  nm"  tlie  iief 
arrangements  made  with  the  tenant,  auiMiiiitef 
to  an  election  by  the   plaintiff  to  pnt  an  iinl 
tho  agreement,  so  a«  to   form  a  ilfiViicc  tu il) 
action.     Mct'ord  v.  Jfar/wr,  'JG  C.  I'.  %. 


2.  Fraud  or  MisrejircxeiUution. 

An  attorney  selling  property  of  which  liev 
the  apparent  but  not  thu  real  owner,  acttil  fj 
the  purchaser,  who  had  contidcnce  in  him  ; 
employed  no  other  solicitor  in  tiie  matter. 
attorney  did  not  disclose  to  the  iniroliaser  I 
true  state  of  tho  title,  but  alleged  it  to  hegiw 
though  without  any  fraudulent  intention. 
tnie  owner  having,   after  tho  conveyance ' 
executed,  recovered  the  property  from  tiic  m 
chaser  : — Held,  that  the  purchaser  was  ciitittf 
to  have  his  payment  and  expenditure  on  the  f 
perty  made  good  to  him  by  his  vendor,  ami  t' 
the  latter  was  not  protected  by  havinjjH 
only  limited  covenants  for  title,    ilcltonj] 
Henderson,  14  Chy.  271. 

Where  a  party  complaining  of  fraud  in  I 
execution  of  a  contract  filed  a  bill  to  have  itl 
scinded,  and  it  appeared  that  after  discoverif 
the  alleged  fraud  the  vendee  had  coutinuedj 
deal  with  the  property  :— Held,  that  on  f 
acconnt,  even  if  the  fraud  had  been  clearly  er 
lishetl,  the  vendee  was  not  entitled  to  the  r 
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I  veil ;  ami  that  the  same  nile  tnniit  prevail  in 
Imntini  '""  feftio'^K  «^l'ef  '•'  «aiio»  where  the 
I'^tiitliu  liiiiilR  in  <iuogti(>n  in  vested  in  the 
lL.n  u  where  the  huiila  have  l)een  granted. 

'Cv.  I»V.'M  K.  A  A.  117. 

I   \  iwrson  agruod  with  tlio  owners  of  lands  for 

Itk  iiuruhiUio  of  certain  lots  at  Hti|mlated  prices, 

iml  ho  wan  til  have  a  certain  time  to  accept. 

[nemirpiwii  «'iw  to  form  a  company  to  Imy  at 

mlvftiiou.    'I'o  facilitate  this  the  real  prices 

ft  to  bo  wini'ualcd.     ( >ne  of  the  vendors  was 

«ritt!  a  letter  purnorting  to  offer  the  whole  at 

ailviiru'iiil  prii'c  wnich  he  named  ;  the  interest 

jlho  otliiT,  wliiise  jndgment  in  snch  matters 

■rtifs  woiilil  lie  likely  to  rely  on,  was  not  to 

mar,  "H'li  '"'  "'"'   *"  write  a  letter  recom- 

;„,lj,',gtiu' tiaiisiiction.     The  project  was  suc- 

ifiil ;  tlif  iiriipcrty  was  IxinKht,  conveyed,  and 
ij  fur.    Tlio  Hharoholders  before  completing 

tranaactiiin  had  notice  that  something  was 
HUB,  Imt  they  carried  out  the  purchase  not- 
Klutiuiilinjf,  and  did  not  object  to  the  trans- 
;iim  until  after  oil  lands  hatl  greatly  fallen  in 
rf  market.  lu  the  Court  of  Chancery  it  was— 
leld,  that  the  coniiiany  were  entitled  to  a  re- 

liiin  cif  the  cimtnict,  and  to  an  order  for  all 

ilefeiiilaiit.t  jointly  to  repay  the  jiurchase 

\(v:  Hi  Chy.  147.  The  (!ourt  of  Appeal 
irereiiig  the  decree  below  in  this  respect)  held 

it  it  waa  too  late  to  rescind  the  purchase  ; 
jtthattho  company  was  entitled  to  a  flecree 
« |ttyinent  of  the  agent's  i)rotit,  first  against 
ie  agent  himself,  and  in  default  of  his  paying, 

II aijainat  the  other  parties.  Spragge,  ('.,  and 
lovrat,  V.  C,  diss.     Lindnai/  Petrolvum  Oil  Co. 

Ilmil,  17  Chy.  1 15.  Upon  appeal  to  the 
iivv  I'onncili  the  decree  of  the  (!ourt  of  Emir 

'Apiical  was  reversed,  and  it  was — Held, 
ijt  the  contract  nuist  be  wholly  rescinded,  the 
Cie  repaid,  and  the  land  re-conveyed.     Jj.  K. 
IP.  C.  221. 
Isee  r/iow((«  V.  Crooh,  11  Q.  B.  579,  p.  3433. 


3.  Deficifiici/  in  Quantity. 

|Thc  jilaintiff  purchased  from  defendant,  who 

hiiond  for  a  deed  from  one  C,  his  right  to 

»iii  land.    Before  the  purchase  money  was 

til  up  liy  jilaintiff,  and  after  defendant  had 

faiued  his  deed  from  G. ,  defendant  conveyed 

lirailvay  company  a  small  part  of  the  lot  for 

pir  Mad.    It  appeared  that  the  railway  had 

0 surveyed  before  the  sale  to  the  plaintiff; 

tthe  plaintiff  had  taken  and  for  some  time 

iiKissessiun  of  the  land  under  his  agreement  ; 

1  ilefcndant  declared  that  he  was  ready   to 

|vey  to  the  plaintiff  on  receiving  what  was 

I,  giving  him  credit  on  account  Tor  the  sum 

d  by  the  company  : — Held,  that  under  these 

istauces  the  plaintiff  could  not  treat  the 

ict  as  rescinded,  and  recover  the  amount 

1  by  huu,  with  interest,  as  money  had  and 

ived.   ReynoUU  v.  Crawford,  12  Q.  B.  168. 

Bter  contracting  for  the  purchase  of  land,  the 

%»  discovered  a  deficiency  in  the  quantity 

l^ind  insisted  upon  an  abatement  of  price  in 

it  thereof.    A  fter  a  good  deal  of  negotiation 

cct  of  title  as  well  as  the  deficiency,  the 

»er  proposed  to  waive  the  contract  upon 

itioii  of  the  vendor  paying  the  costs  incurred 

w  purchase,  and  interest  money  from  the 


time  of  the  contract,  which  was  acceded  to  by 
the  vendor.  After  some  weeks,  a  bill  of  charsea 
was  furnished  to  the  vendor's  solicitor,  but  he, 
objecting  to  some  of  the  items,  tendered  the 
amount  less  three  items  (umounting  in  all  to 
about  .114  or  .t'5. )  A  ft>w  days  afterwards  ho 
offered  to  pay  the  full  costs,  imt  this  was  also 
refused,  anil  a  bill  was  tiled  praying  for  the 
specific  ]ierformance  of  thti  contract  :  -Held, 
that  what  had  taken  place  Ixetween  the  solicitors 
was  no  abandonment  of  the  contract,  and  that 
the  ]ilaintiff  was  entitled  to  have  it  siiecilically 
performed.     MclJonuttt  v.  JarvU,  T)  C'hy.  5ti8. 


4.  Di'jWtiee  Title. 

The  owner  of  a  mill  wrote  to  a'l  intending 
purchivsur,  "  I  will  sell  the  mill  ns  it  now  staiuls 
at  <>.,  with  all  rights  and  iirivilegus  belonging 
to  it,  as  Hold  me  ;  and  I  will  guarantee!  to  give  a 
head  of  five  feet,  by  laying  out  about  .1^30  ;  but 
as  it  is,  there  is  four  feet,  and  there  is  water 
enough  to  run  ten  run  of  stones  if  necessary  :" 
— Held,  that  these  rcpresuntations  amounted  to 
express  guarantees  upon  the  several  points  em- 
braced in  them  ;  and  it  being  shown  that  a  head 
of  five  feet  of  water  coulil  not  bo  obtained 
except  by  an  outlay  of  a  largo  snni  of  money  ; 
and  that  raising  the  water  t<i  that  height  would 
have  the  effect  of  danuning  back  the  water  on 
the  lands  of  parties  higher  up  the  stream,  and 
also  of  diverting  wiiter  to  which  the  riparian 
proprietor  on  the  other  side  of  tli<!  stream  was 
entitled,  the  court  ordered  the  agrcoment  en- 
tered into  to  be  rescinded,  and  the  vendor  to  pay 
the  costs  of  the  suit  and  the  amount  expended 
in  repairing  the  ]ireniiscs  by  the  vendee,  who 
was  to  account  for  rents  and  profits  during  his 
possession.     Gait  v.  Hubert,  (5  C'hy.  312. 

Where  judgment  is  registered  against  the  ven- 
dee prior  to  the  conveyances  being  executed,  the 
ven(ior  is  not  entitled  to  a  rescission  of  the  con- 
tract in  default  of  payment,  but  to  a  decree  of 
foreclosure  or  sale.     Otdt  v.  Bimh,  8  ('by.  3(i0. 

Where  ujxm  the  sale  of  lands  the  ])urchaser 
pays  his  purchase  money,  and  is  let  into  posses- 
sion, but  upon'a  reference  it  is  found  the  vendor 
cannot  make  a  good  title,  and  the  court  rescinds 
the  contract,  the  purchaser  is  bound  to  re-deliver 
possession,  on  benig  repaid  his  purchase  money, 
and  if  he  insists  on  niterest  on  the  purchase 
money  he  must  submit  to  account  for  rents  and 
profits.     Simmerx  v.  Erh,  21  Chy.  289. 

Where  two  owners  of  land  exchange,  and 
mutual  conveyances  are  executed,  and  (me  of 
them  loses  his  estate  in  conseijuenco  of  the  want 
of  title  in  his  grantor,  he  is  not  obliged  to  sue 
on  the  covenants  in  the  ileed  conveying  the  pro- 
perty to  him,  but  may  tile  a  bill  for  a  rescission 
of  the  bargain,  and  a  restoration  of  the  lands 
conveyed  by  him.     Rose  v.  Awjer,  22  Chy.  525. 

Where  the  purchaser  paid  a  deposit  on  effect- 
ing a  purchase,  which  he  afterwards  rescinded  in 
consequence  of  a  gsod  title  not  having  been  made 
out,  and  recovered  judgment  at  law  for  the 
amount  of  the  deposit,  wnich  he  was  unable  to 
realize  under  execution :— Held,  notwithstanding 
the  Administration  of  Justice  Act,  that  the  pur- 
chaser had  a  right  to  institute  proceedings  in 
this  court  to  enforce  his  lien,  his  object  being  to 
obtain  a  lis  pendens,  which  he  could  not  obtaiu 
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at  Inw,  ill  oriU'r  to  iiruvoiit  tlio  vemlnr  <liiiiNNiinu 
of  iiii  laixln  an  liu  liiul  of  liia  )(<hhU.  Thu  cnnta  tit 
«  suit  at  law  to  ruoovor  Imuk  a  (l<i|i<jiit  paid  »u 
ftccoiiiit  of  imruliasu  inoiiuy,  do  not  foim  aiiy 
lien  uiioii  tliu  land,  although  tliu  df|>o«it  iturU 
diMjM  ooiiMtitutu  iiuch  a  liun.  Himin  v.  (irijfiii, 
24  thy.  4S1. 


6.   (Hhtr  Viitm. 

Hy  an  agrooinent  bctWL'vn  plaintiff  and  dufen- 
dant,  dufundniit  iigruvd  to  hl-H  and  iilaintitl'  to 
buy  ci'i'tain  liiuldiiigN  Hput'lHud,  "  with  thu  lanil 
whii'h  thuy  oi'cupy,  with  thu  wholu  of  thu  dam 
and  watur  frontiigu,"  for  ,t'3,(KX)  ;  D'JW  to  Ihj 
paid  on  Ut  January,  i'.TjO  on  I  at  Man-h,  i^c.  ; 
plaintiir  to  havu  full  poHMUHiiion  l>y  Ut  Kuhruary, 
and  a  fruu  and  rnktiMfautory  di-vd  to  Itu  (jivuti  on  Int 
January,  when  thuvCWO  waHto  Iw  paid  :—  lluld, 
that  upon  thuovidviiuu,  Htat«'d  in  thu  ruport,  thu 
agruuinunt  to  puruhuHU  thu  Haw  mill,  in  addition 
to  thu  otliur  huildingH,  wim  to  l)u  uoiiHidurud  as  an 
additional  puruhuou  only,  not  an  an  alteration  or 
aliandonmunt  of  thu  lirnt  agruuinunt.  Siiydrr  v. 
I'roiiiO'oot,  iri  C^-.  H.  53-2. 

Wliuru  a  1.  vrty,  huforu  thu  time  atipulatud  for 
})erforming  h.4  contract,  duularus  that  ho  will 
not  purform  it,  thu  other  party  may  treat  thiH 
OS  a  breach  and  uuu.  JJiitlra  v.  Tuylur,  .'(4  (j. 
B.  1'.'. 

Duclaration,  that  tho  plaintilT  agreed  to  sell 
and  defendant  to  biiy  certain  land  in  Oahawa, 
adjoining  thu  landH  ot  the  plaintiti',  which  would 
be  thurul>y  enhanced  in  value  to  the  plaintitf,  for 
ijjt^i'jr),  ui>oii  the  following  terms  :  the  money  to 
be  paid  and  the  conveyances  executed  on  de- 
mand, and  that  defendant  shuuhl  within  eighteen 
months  t)Ut  up  a  factory  thureon,  of  thu  diinen- 
sioiis  spucilled,  ami  carry  on  there  the  manufau- 
turu  ot  plated  ware.  And  that  in  case  he  should 
luit  ilo  tliis,  he  would  at  thu  uxpiratioii  of  said 
eighteen  months  reconvey  thu  land  and  rucuive 
back  thu  purcluvse  money.  And  all  things  hap- 
pened anil  all  times  elapsed,  &c.,  and  plaintin, 
was  ready  to  convey,  yet  defendant  did  not  imy 
thu  plaintiti',  nor  uomplutu  the  purchase,  nut 
notiKud  tho  plaintiti'  that  hu  abandonuil  and 
Wouhl  not  pertorm  the  agreement,  &c.  I'luo,  on 
e<iuitable  grounds,  that  ilefeiulant  made  tho 
agreement  on  behalf  of  himself  and  others,  who 
were  about  to  associate  themselves  as  u  company 
to  manufacture  plated  ware  on  the  said  lot,  and 
with  the  intention  of  procuring  said  land  as  a 
site  for  their  fiictory  in  case  the  company  should 
decide  to  erect  it  thereon  ;  that  the  plaintiti' 
knuw  this  when  ho  made  the  agreement ;  and 
before  any  demand  by  the  plaintiti'  for  payment, 
and  before  any  conveyance  of  said  land,  defen- 
dant and  the  others  decided  not  to  carry  on  said 
business,  and  gave  notice  thereof  to  the  plaintitf, 
and  that  they  would  not  require  said  laud,  and 
that  the  plaintitf  was  released  ;  and  defendant 
did  nut  otherwise  abandon  said  agreement  :  — 
Held,  following  Hochster  v.  De  La  Tour,  '2  E.  & 
B.  678,  that  the  declaration  was  good,  and  the 
plea  no  answer  to  it.     lb. 

A  purchaser  cannot  file  a  bill  to  rescind  his 
contract,  but  must  wait  until  the  vendor  at- 
tempts to  enforce  it.  McDonald  v.  Oarrett,  7 
Chy.  606. 

Where,  at  a  sale  umler  a  power  in  a  mortgage, 
out  of  tweuty-tive  or  thirty  persons  at  a  sale, 


three  or  four  were  induced  to  nfriuu  fmini,, 
ding,  iK'causo  thuy  were  infomud  tluit  u  |*r»t  I 
attending  inteniled  to  buy   the  prniiniy  |,,^  ., 
family  o?  thu  debtor,  thu  court  iiIuhi'.iI  t,, '  ! 


aside  thu  sale,  wliieh  was  niailu  to 


«'"Mi  |K;rH(,„jt 


a  small  mlvancu  upon  thu  iiimet  pnii',  ult||„i|,u 
hu  purc'insed  for  thu  bunelit  ot  pcrwiua  ntlj*, 
than  the  family  of  thu  dubtor.  Ili-t.irn  v  y,  i ' 
»Chy.  4'.:T  '' 

Sumble,    that  thu  peculiar   roiiiljtidn  ,if  ri-jl  I 
lirojierty  here,  and  tho  peculiur  inaitnc  ^ln.J 
has  ^jniwn  up  in  relation  to  Hal.«,  nmy  io,|i,i,r» 
nnKlific«tion  of  Knglish  cases  an  to  ih,.  ili.tt,,,,,, 
of  laches.      O'Krij'r  v,  Tiii/Idi;  'i  (  hy.  !i;,. 

Weinble,  that  when  one  party  to  a  rnhtrint  ini 
which  tiniu  is  not  of  the  eHMeiirc)  diniiiK  t<i  hut 
an  end  to  thu  contract  in  i  hiinciiikiki.  of  t|,el 
laches  of  thu  other  party  tluictn,  llic  1,^,, 
modu  of  doing  ho  is  to  jiive  iidtiii'  tli^it  iiii|t.|| 
completeil  within  a  period  to  !..•  IKkI,  tin., 
tract  will  be  considered  at  an  eml.     //>. 

Where  vendors  had  not  fiiniiHlinl  uu  alwtract, 
notwithstanding  repeated  iiotiics,  and  liml  jk 
length  sued  at  Taw  on  a  note  jjivcii  liy  tlif  ijun 
chaser  for  part  of  tho  piireliiiNi'  inuiicy,  tlic  u^jm 
chaser  tiletl  a  bill  alleging  tliiit  l>y  icaKuii  ni'  tha 
tlelay  the  contract  was  at  tin  eiiil,  aihl  inavinJ 
an  injunction  to  stay  tiu?  .suit  at  Ijuv.  ThS 
vendors  failing  to  justify  their  iir^iuct,  tliv  mi{ 
granted  tho  injunction.  H'tiltmi  v.  Aniohn 
11  Chy.  ;»7lt. 

[.See  the  next  Sub-hcxd.J 


VII.  ArrioN.s  and  I'kockkdinos  on  thk  (  i,s 

TKAcr. 

I.    3Vi  lii'cover  (turk  Deposit  or  Piirelmiit  ilunt* 

An  acti(ni  for  money  had  and  received  as  thf 
purchase  money  of  an  estate,  will  ndt  litmiloJ 
as  the  vendee  enjoys  the  estate  mid  c(Mitiiiuti| 
possession.  Siimrl  H  al.,  EjuxiiIiii-h  uJ  /hhm  ( 
Broini,  5  O.  8.  650. 

Money  paid  liy  a  testator  on  an  agrcfiiient  fi 
the  mirchasu  of  lauds,  which  thu  veiidur  li 
failea  to  compluto,  may  be  reooveicd  luick  I 
the  executors  as  money  had  and  reuciveii  tv  t 
use  of  the  testator.     S.  V. ,  I  li.  (Hio. 

Where  A.  and  B.  agreed  by  deed  for  the  i 
and  purchase  of  land,  and  li.  paid  i';t.'i  (Hi  I 
agreement,  but  afterwards  refuHeiJ  to  wm^U 
the  purchase,  as  the  title  c<iuld  net  he  nmUffM 
and  recpiestud  A.  to  pay  back  tliu  uioiiey 
vanced,  which  he  then  proinisud  to  do,  butaft^ 
wards  refused  to  do,  and  B.  bruugiit  iui  actioaj 
assumpsit  against  him  and  recovered  judgnieo^ 
— Held,  on  a  writ  of  error,  that  the  action  vim 
not  lie,  the  remedy  being  on  thu  sealed  iust^ 
ment ;  and  the  judgment  of  the  court  beldwi 
therefore  reversed,  Clarke  v.  AmUmii,  £| 
3  Vict. 

Money  paid  on  a  verbal  agreement  for  tbe  a 
of  land,    cannot,  without  shewing  more,  lie  j 
covered  back,  on  the  ground  that  the « 
is  void  by  the  Statute  of  Frauds.    Barbiri 
ArtnstrotKj,  6  0.  S.  543. 

Where  the  plaintiff  had  agreed  verbally* 
defendant  to  purchase  land  from  him,  aniluij 
been  let  into  possession,  had  made  paymeotr 
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I  „^gnt  of  iMonoy   nntl   c«ttlo,   ami   ilofen<Unt 
nil  Kolil   thu   land    t<>   Aiiothur    |Hinu)n, 

|-„„,„„«tnnMmy  what  ho  lia.1  rucoivcl  fr..m 
j,  piiiintilT  :     iIuIm.  tliat  on  hm  ruluaal  to  do  «> 

L, nl»iiitiff  I'li'ld  rfcovur  the  amount  from  him 

L  Ml  wtiiin  fur  money  paiil.     JIUl  v,  SUinton,  '2 

I  g.  H,  UU. 
I'Luiitiif  vorlmlly  agreed  to  puruliaiio  land  of 

I  a,(,n.li»nt,  «ivinK  ko<mIh  in  i.iirt  i.ayni.int  on 
Kiimnt  I'f  the  imrchiwu  nioiiuy  ;  -Hold,  that  tho 
ita'iii.1!  of  "".V  witton  a^ruuinunt  for  jmrchiMu 
illlieluiiil  woidcl  not  cntitlu  tho  ]i|jiiMti(r  to  huh 

'fiif  tlw  lirii''  "f  '''"  t,'"'"!'*'**  if  piiyiiltlu  in  n»on«y. 

|/Mi'HV.  .1//''     •""'.  '-^M-  »•  Ml. 

riniiititt,  lli^vlll^'  VL-rliiilly  ftK''«!""l  with  dufon- 
I  lUiit  fur  tlio  piiri'liiiMU  from  him  of  an  intoroxt  in 
Ictrtaiii  iniiiini,'  It^iHi'*,  diiicovured,  within  a  itiiort 
ame  lifter  iimkiiic  a  paymoiit  on  account,  that 
ItbtTi'  wiut  fiiiiit'  dufcct  in  the  titlu.  ilu,  how- 
l.vrr  uuvcr  ro|>i>iliatud  tho  bargain  niitil  jiiitt 
Ibel'nre  ix:tii»>  hniuulit,  hut  continnud  to  act  an  if 
litwM  vitliil :  IU'I<I,  tint  hu  could  not  rucovur 
Ikk  thu  iiiitiu'V  paiil  hy  him,  and  that  thu  auruu- 
Incnt  IwiiiK  1^  vorhal  one  uimld  not  avail  Tiiin, 
liWfudaiitliaving  sworn  that  ho  was  ready  ami 
Ifllluig  til  fiirry  out  hifl  uugagomunt  and  convey, 
LiiKreed  upDii.     Patti-r.ion  v.   Irwiii,  !il  C.   I'. 

Where  on  a  Halu  of  land  thuro  has  lioon  a  con- 
ImMiicu  jierft'ctod,  and  thu  scllur  having  no  titlu 
Itbeiiuri'hMt'r  iit  cvictud,  nnlcsH  fraudulunt  mis- 
litsU'iuviit  or  coMcualmuut  iR  clearly  madu  out, 
Ibtfi' <'>!>  I><!  0"  action  except  on  the  covenantH, 
I  whcri'  there  aru  no  covenantH,  or  none  that 
Jixti'iiil  til  the  cause  of  eviction,  there  can  ho 
Bjitiim  iiyainst  tho  vendor.    T/iomuH  v.  Crooks, 

ig.  H.  .W 

^m\)\v,  that  where  fraud  is  estahlislicd,  but 
!  conveyaiu'c  hius  been  nuule,  and  the  parties 
iniiiit  he  iilaofd  in  statu  ({Uo,  then  the  remedy 
■  by  im  liutiiin  for  deceit ;  and  assumpsit  for 
Lniy  had  and  received,  to  recover  the  purchase 
MiV,  will  not  lie  ;  -Hehl,  that  <in  the  evidence 
Dtliiiii'iuie,  thu  ilefendant  was  not  shewn  to  have 
ten  g«ilty  of  fraudulent  misrepresentation  or 
Lcient  (if  title.     lb. 

j  The  defendant  was  not  tho  person  who  con- 
kyt't  tliu  laud  or  had  tho  bonuHcial  interest. 
Etikteiliii  making  tho  sale,  and  receiving  the 
Buiicys,  merely  as  agent  for  tho  trustees  of  his 
nil:  awl  his  wife's  sister,  and  before  action 
rougbt  he  had  paid  it  over  : — Quiuro,  whether 
lictiim  would  lie  against  him,  or  whether  tho 
iccipal  should  not  navo  been  sued,  so  that  he 
igkt  defend  liiH  own  title.     76. 

|PlaiDtitf  bargained  with  defendant  for  the 
(if  land,  and  took  a  bond  for  a  deed 
Iweut  into  possession.  Certain  goods  were 
(leil  liver  to  defendant  as  part  payment.  Sub- 
paeiitly  (lefend.int  resumed  possession  and  sold 
eUnd ;— Held,  that  defendant  did  not  thereby 
Mind  the  contract,  and  therefore  an  action  for 
•  mount  paid  on  the  transaction  would  not 
k;  hut  th-tt  the  plaintiff  must  proceed  un  his 
Ski,  MuMlamlv.  Hokomb,  G  (J.  P.  520. 

V  plaintiff  had  gone  on  a  Thursday  without 
[iendint'a  knowledge  to  a  mill  which  he  had 

*i  to  purchase  from  defendant,  and  ro- 
il tQl  Saturday.  On  the  Tuesday  following 
lietanied  and  stayed  a  day  or  two,  not  using 


tho  mill,  but  mending  a  leak  in  tho  mill  gate ;  and 
hu  gave  it  up  because  a  title  couhl  not  liu  maile. 
■Somblu,  that  such  posnesNion,  not  taken  by  thu 
agruumunt  nor  sanctioiiud  by  dufomlant,  could 
not  prevent  the  plaintilT  from  rucovuring  back 
under  the  common  counts  what  hu  had  paid  on 
account  of  thu  purchaau  money.  C'lnrkr  v,  Alf' 
Kill/,  .fi  (j.  H.  m. 

Defendant  agreed  to  null  to  plaiiititf  certain 
buildings  Npecilied,  "with  thu  land  which  they 
occupy,  with  tho  whole  of  thu  dam  and  water 
privilego,"  for. t'.l, 3(H);  C'-'.'M)  to  Im!  paid  on  tho 
Unit  of  .lannary,  and  C'.'.V)!!!!  the  lirst  of  March, 
Ac,  ;  lilaintitT  to  have  full  poHsession  by  the  first 
of  Fubrnary  ;  a  free  and  siitisfactory  deed  to  bo 
bu  given  on  the  Ist  of  .lanuary,  when  the  tirst 
i'LTii)  was  to  be  paid.  The  plaintifl'  took  |iohhus- 
sioii,  and  thu  two  siiiiih  of  tl'J.'iO  wun;  paid. 
Aftur  hu  had  taken  poNsiission,  it  a|)pcared  on  a 
survey  that  some  of  tho  buildings  wure  on  an 
original  allowancu  for  road,  and  that  dufundant 
ill  consui|Ueiice  could  not  convuy  that  ]mrt.  The 
plaintitl'  Iwiiig  told  of  this  by  tlio  surveyor  said 
that  this  must  bu  put  right  butweun  ilufeiidant 
and  hiinHclf,  and  that  those  buildings  must  bu  loft 
out  of  thu  duud,  which  the  surveyor  was  to  pru- 
parc.  Afterwards  he  madu  thu  sucond  payment 
lit  C'liSO,  and  a  deed  was  preiiared,  including  tho 
land  not  within  thu  road  allowancu,  and  also  tho 
buildings  on  the  allowancu.  This,  however,  was 
not  uxucuted,  and  thu  plaintilV  remained  until 
■July,  when  he  left  and  defendant  assumed  pos- 
session,underwhatcircuin.stauces  did  not  appear, 
and  afterwards  sold  again  to  another  party  for 
t3,(}r>0  :  -Held,  that  the  pi  lintilV  could  recover 
the  C^OO  paid,  either  on  a  count  for  money  had 
and  received,  as  being  paid  on  a  coiisiduratifm 
which  had  failed,  or  on  a  special  count,  as  dam- 
ages for  tho  breach  of  agreement,  in  not 
giving  a  deed.  Held,  also,  on  motion  for  arrest 
of  judgment,  that  thu  declaration,  set  out  in 
thu  statcmunt,  suHiciontly  shuwud  that  the  plain- 
tiff had  given  up  possession  ;  and  if  not,  that 
the  defect  was  supplied  by  thu  ninth  plea. 
Siii/ihr  v.  J'roitil/oot,  15  y.  U.  5.32. 

Declaration,  that  tho  defendant,  by  verbal 
agreement,  contracted  to  sell  land  to  plaintiff 
for  i;2,.'>00,  and  received  on  account  .£.'i().  The 
contract  wivs  afterwards  mutually  abandoned, 
defendant  agreeing  with  plaintiff,  in  consider- 
atiim  of  such  abamlonmeiit,  that  he  wouhl  re- 
pay the  £!W,  iirovidcd  that  ho  sold  tho  land  for 
more  than  ,€2,500;  and  defend.int  did  sell,  &c., 
yet  refused  to  t»ay,  &c.  C'lmmon  counts  were 
added  : — Held,  that  plaintiff  couhl  not  recover 
on  the  common  counts,  for  the  abandonment  hav- 
ing arisen  from  his  own  inability  to  fulfil  tho 
agreement,  there  was  no  implied  promise  of  de- 
fendant to  refund  the  deposit ;  and  thu  absence 
of  a  written  agreement  for  the  piirchaso  of  land, 
did  not  entitle  thu  plaintiff  to  recover  back  the 
money  paid.     Cumjihell  v.  Orecr,  10  C.  P.  295. 

Upon  a  second  trial,  the  court,  upon  the  evi- 
dence given — Hold,  that  tho  abandonment  of  the 
contract  was  not  proved  to  be  the  consideration 
for  defendant's  promise,  and  that  there  was  no 
other  consideration  proved  sufficient  to  maintain 
an  action  for  the  £50.     S.  C,  II  C.  P.  231. 

H.,  a  lessee  of  land,  assigned  to  defendant, 
who  agreed  to  sell  to  the  plaintiff  for  ^449,  and 
received  f  100  on  account.  Tho  plaintiff'  hav- 
ing made  default  in  his  other  payments,  de- 
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feiulants  sold  to  one  C. ,  for  $349,  stipulating 
■with  liini  that  he  should  give  the  plaiutitF  a 
chance  of  '-edeeiniug  the  jilace  for  the  same  sum, 
which  C.  said  the  plaintiff  agreed,  but  failed  to 
do  : — Held,  following  the  previous  case,  th.at  the 
plaintiff  could  not  recover  hack  the  $10<)  on  the 
common  counts,  for  the  agreement  having  been 
abandoned  tlirough  his  inability  to  fulfil  it,  there 
could  be  no  implied  promise  on  defendant's  part 
to  refund  the  deposit,  JJrltmij  v.  Oliver,  20  Q. 
B.  (il2. 

A  partj  purchasing  land  through  the  i)ersua- 
sion  of  another,  who  did  not  pretend  to  h.ive  a 
title  himself,  with  notice  of  an  encumbrance 
thereon,  and  making  no  search  fit  the  registry 
office,  and  j)ayiiig  tiie  consideration  to  the  person 
through  whose  ))ersuasion  he  purchased,  who 
appropriated  it,  with  his  knowle<lge  and  consent, 
towards  the  payment  of  the  incumbrance  as  far 
as  it  went  : — Held,  not  entitled  to  recover  ui)on 
the  common  counts  from  the  party  to  whom  he 
paid  it.     Jfiltcr  v.  Ciimmitiij",  10  C.  P.  448. 

(>.  ag.-eed  to  purchase  laud  from  defend.ant 
which  at  the  time  was  subjuct  to  a  niortgagH,  of 
whicji  O.  was  not  aware.  ' ).  gave  a  note  to  de- 
fendant for  £.S0  on  account  of  the  purchase 
money,  and  afterwards  iissigned  by  parol  his  bur- 
gain  to  the  plaintiff,  and  informed  defendant 
thereof,  wlio  verbally  agreed  thereto.  I'laintifi' 
paid  the  amou'it  of  the  note  and  £20  10s.  iir 
addition  to  d'  fendant,  and  the  mortgage  was 
afterwards  foreclosed.  T'  e  plaintiff  sued  for  the 
amount  paid  by  him  : — Held,  that  if  plaintiff  paid 
and  defendant  receive<l  the  money  on  an  intended 
Bale  and  purchase  of  land,  though  not  binding, 
which  failed  from  defendant's  inability  to  make 
title,  plaintiff  should  recover  ;  and  a  nonsuit  was 
Bet  aside  that  the  jury  might  find  on  this  (ques- 
tion.    Gtl,b  V.  DHvkhoii,  12  C.  r.  588. 

Action  on  connnon  counts.  A  contract  w.as 
proved  by  which  defendant  sold  and  plaintiff 
bought  land  for  £400,  £50  to  be  pai»l  down 
and  balance  in  one  month,  and  if  not  so 
paiil,  the  £50  "  to  be  forfeited  and  this  to  be  no 
sale."  A  deed  to  be  given  on  full  payment,  and 
the  £50  to  be  ascertained  damages  for  a  breach. 
By  another  agreement  of  the  same  date  as  the  con- 
tract, plaintiB' covenanted  that  in  ease  defendant 
should  fail  to  recover  the  bahmce  of  the  mort- 
gage above  £400  from  A.,  plaintiff  would  pay  it 
and  all  costs  to  be  ini  urved  in  prosecuting  R.  on 
ids  covenant  to  defendant,  the  deed  and  mort- 
cage  and  all  papers  to  remain  in  defendant's 
hands  as  security ;  and  phiintitf  also  covenanted 
to  pay  any  costs  payable  by  defendant  of  pro- 
ceedings arising  out  of  the  sale.  Defendant,  it  ap- 
peared, was  assignee  of  a  mortgage  by  A.  to  H., 
and  sold  to  plaintiff  under  <i,  power  in  it.  The 
£50  was  paid  on  the  day  of  sale.  A.,  within  a 
week,  filed  a  bill  to  set  aside  the  sale,  and  by 
decree,  about  two  years  after  the  contract,  the 
sale  was  set  aside  : — Held,  that  the  plaintiff 
had  not  forfeited  tlie  £50,  for  he  was  nit  in  de- 
fault when  the  bill  was  filed,  and  during  the 
Buit  he  was  not  re(iuired  to  take  any  further 
step.  Held,  therefore,  that  lie  was  entitled  to 
recover  back  the  £50  ;  but  as  he  had  been  in 
possession  from  the  execution  of  the  contract  to 
the  decree,  he  was  held  rot  entitled  to  interest. 
Turlcy  V.  Evanx,  13  C.  P.  214. 

Defeiulant  agreed   to  execute   to  plaintiff  a 
deed  of  certain  land,  with  bar  of  dower,   on 
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payment  of  $200,  and  on  the  agreement  that " 
the  Crown  Lands  Department  would  not  "recoir' 
nize"  hia  assignment  of  said  land,  (lefe-.aiii 
would  return  the  purchase  money  to  iilaintiif  ■ 
— Held,  that  the  true  construction  of  thetdni 
tract  between  the  parties  was,  that  the  mi.nev 
was  to  be  refunded  in  the  event  of  tlie  ('rowj 
Lands  Department  not  acknowledging,  t],.^  ^j^ 
fendant's  vendee  had,  by  virtue  of  tlu  assim. 
ment,  ac<iuired  a  beneficial  interest  in  the  laiid 
entitling  him  to  the  benefit  of  tliu  contract  w' 
tween  the  Crown  and  the  original  locat^e 
Arthur  v.  Moiick,  21  C.  P.  7C. 

By  the  conditions  of  sale  of  a  liouse  and  lot  1 
the  ti*^,  was  guaranteed,  and  the  imichiiser  wajl 
to  have  possession  within  a  named  time.    TLei 
plaintif}',  who  became  the  purciia>cr  ami  iiaiiltliej 
reijuired  deposit,  did  so  on  the  faitli  ol'  iiossessioul 
benig  delivereil  within  the  stipulateil  time,  as  lie] 
wanted  the  place  as  a  residence  for  liis  faiiiih  f 
and  had  made  his  arrangements  acei)r(linj,'iv.   iii] 
conse(juence  of  aditticulty  as  to  the  title,  imjsts.l 
sicm   was  not   given  within  the  time,  and  tliei 
plaintiff  then    notified  defendant,    tiie  vendiprj 
that  unless  the  title  was  eompiete  and  jiiissessio^ 
given  within  a  week's  further  time,  lie  wmi 
consider  the   contract  at  an   end.     Iiefenilauy 
answered  that  he  considered  the  notice  unfeasiiDJ 
able,  and  would  complete  the  title  within  a  ml 
sonable  time,  and  that  he  held  tlic  phiiiitiir  tJ 
the  bargaui.     He  also  offered  to  let  plaintill  intd 
I)os8ession,    and   to   indenniify   him  aj;aiiist  i 
oljjections  as  to  title,  but  the  jilaintitf  lel'tisul  to] 
take  possession  until  a  good  title  wan  shewn ; 
Held,  that  under  the  conditions,  the  |nircha,'ff| 
was  entitled  to  receive,  by  the  time  mimed,  imt 
merely  possession,   but  possession  with  a  "n 
title  previously  shewn  ;  and  that  on  the  vemiHri 
failure  to  give  such  possession,   the  jiini  hasii 
was  entitled  to  rescind  the  contract  and  n  invel 
back  his  deposit.     Biirux  v.  Orijlin,  •_'(!  C.  !',  lilJ 

\Vhere  a  person,  falsely  representing  hiiii>cii 
to  be  the  agent  for  the  owu'.'r  of  certain  laiijJ 
entered  into  a  contract  for  the  sale  tlieiv(,:,  aii| 
receivetl  a  deposit  on  account  of  tlie  imriliij 
money,  but  the  vendee  could  not  olitaia  sintilii 
jierformance  of  the  contract :  Held,  that  liij 
remedy  against  the  agent  for  the  retiirii  of  the  il 
posit  was  at  law,  and  that  a  bill  for  tiiat  jrariKisj 
would  not  lie.     Gru/uuii  v.  Poicill,  iJChy.  I 


2.  Actions  fur  t/it  Price 

In  an  action  for  lands  bargained  and  suRi 
plea  of  the  Statnteof  Frauds  is  bad  \\\m\i 
demurrer,  as  amounting  to  the  general  i.<siiJ 
liinlmllv.  Darlimj,  2  Q.  B.  401, 

An  assignment  of  a  right  to  real  Mtate  oil 
cuted  under  seal  by  thedefendant  only,  in  villi 
the  consideration  money  is  ackm)wledj;edtobaJ 
been  paid,   will  not  support  an  aetinn  for  tl 
purchase  money,  nor  be  received  as  iimof  of  r 
original  executory  agreement  in  writing  fort! 
sale  of  the  premises  ;  nor  will  snhse(|Ht'nt  f 
missions  of  defendant's  liability  sniiidytlK"  [A 
of  written  proof  or  of  an  account  stated,  milij 
some  specific  amount  be  acknowledgeil.   (>> 
v.  Bunch,  1  C.  p.  313. 

Declaration,  for  iion-payraent  of  purcW 
money  : — Held,  bad,  on  deunurer,  iii  uutJVJ 
ruig  in  precise  terms  that  the  plaintiff  had  4 
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Invetl  tl"^  premises,  &c.,  to  the  defeiulant,  or 
I  J.  readv  anil  williiiL'  to  convey.  M  sicaulay,  J. , 
[^    McAi-lh'O-v.  Whitlow,  ()  Q.  B.  144. 

In  all  .u'timi  on  the  common  count  for  land 
I  ij  itftpjMiiire.l  th:it  the  lanil  was  put  up  at 
luction  nwhr  hand-bills  signed  by  the  plaintias, 
Imi having  l"^i-'»  knocked  down  to  defendant  his 
liiinie  vs^is  filtered  as  purchaser  in  a  book  by  the 
L-'tioiieer's  olurk,  and  ho  paid  tlio  deposit  re- 
ImireiMiiw".  but  afterwards  refused  to  pay  the 
llbjeiiiieiit  iustahnents.  A  bond  to  convey  h\'\ 
Ken  I'xeouteil  by  the  plaintilFs,  and  left  ready 
L,,l^.ftiiil;int,  with  a  bond  for  piymentof  the 
liKiiitv,  «l''''''  ''"  ''■''  ""*  execute  :  — Held,  that 
LjpiiiiititrHCdiiM  not  recover,  for  the  laud  was 
Ifit  cmiveyecl,  and  therefore  an  action  on  tlie 
Linm.tii  cmint  would  not  lie.     T/iomax  et  al.  v. 

To  a  ileci  iratioii  on  the  common  count  for  land 
ilift'ivliiit  iileaded  payment ;  and  the  phiin- 
Sil  Milit'il  "u  eipiitable  grounds,  as  to  C3IG, 
ut the  ciiiio  of  actifHi  was  for  land  conveyed 
[ikiiitill  to  defendant  by  a  certain  indenture, 
i  coiisiili-'ration  of  ilKlO,  the  receipt  whereof 
1  then  acknowledged  :  that  notwithstanding 
,1  ackiiii\vU'di,'nient,  ilefen<laut  had  not  paicl 
me  sum  of  t:;!l(l,  but  the  same  remained  due, 
ihlilciumluit  since  the  date  of  this  indenture 
lalw:ivs  been  in  possession  of  the  land: — 
geli.  Ittil  "11  demurrer,  ab  sliewing  the  plain- 
sriglittdbe  an  eijuitable  one  only.     SIkiw 

I  Tilt  first  ciiunt  claimed  £100,  being  the  con- 

iilentiiiii  fur  the  assigiinicnt  by  ]i'uiutifl'  to  ile- 

id.mtofliis  interest  in  an  agreement  for  the 

iii^h;i.''e of  ceitain  freehold  property.     Secoml 

timt,  fur  uKiiiey  payable  forlaiul  bargained  and 

/111  liy  111  lintiil'  to  defendant,  on  an  account 

htcil,  ami  for  interest.     J.,   the  owner  of  50 

itres.  iigrc^'d  to  convey  certain  lots,  in  accord- 

pice  with  a  lottery,  to  be  held  by  one  D.     Lot 

1. 1(17  in  the  lottery  was  the  prize,  and  was 

|il»i.O'l  til  li;ive  a  mill  privilege  ui>on  it.     One 

.th'hiililer  of  the  ticket  No.  3."),  became  en- 

hy  til  Nil.  107,  and  ho  reiiuesteil  .1.  to  convey 

jti  |il;untitV,  wiiieh  was  done.     Sulisequeiitly 

lih'iiiiil'int)  agreed  to  purcliase  the  mill  privi- 

efrniii  |ilaiiititf,  but  not   oeing  satistied  with 

(title,  he  took  a  quit  claim  deed  from  J.,  pay- 

jliim  tl.'i  7s.  which  he  said  he  would  deduct 

Ifmthi'  amount  he  was  to  pay  i)laintitr      L. 

lintilli  hail  drawn  another  lot,  and  obtained 

^iiiviyiuue  of  it  upoi'  giving  his  notes  for  the 

tcli.we  mimey,  wliieh  notes  J.  gave  to  V.  (de- 

%h\\U  when  he  con>^yed  the  mill  pond  to 

hese  notes  formed  no  part  of  plaintiff 's 

Ivmuit  fur  lilt  107:— Hehl,  that  the  evidence 

ptiitsuiiport  the  declaration,  inasmuch  as  if 

iliit  nicntiiined  therein  was  the  mill  ponil, 

ittilfhiul  no  right  or  title  to  it,  and  could 

Itliereforc  liaigiiin  to  sell  it  ;  and  if  it  related 

Ikt  107,  the  transfer  alleged  in  the  declaration 

TUiit  proved,  because  plaintif,  at  the  com- 

lictmtiit  of  the  suit,  was  the  hoMer  of  it. 

U,  also,  that  the  evidence  did  not  support  a 

I'll  upon  an  account  stated.     IJoiid  v.  Clark, 

iC.l'.HiO. 

[be  vciuliir  recovered  a  judgment  against  his 

W«  for  a  portion  of  the   purchase  money. 

TOils  be  wrote  the  vendee  a  letter  cancel- 

peagreemeut :— Held,  that  having  cancel- 


led the  contract,  ho  could  not  afterwards  enforce 
his  judgment.    Cameron  v.  B  ad'nm/,  9  Cliy.  07. 


3.  Damages. 

New  trial  {^ranted  for  excessive  damages  for 
the  non-execution  and  delivery  of  a  deed  four 
days  after  the  time  of  contract,  the  verdict  be- 
ing fimnded  on  the  value  of  the  estate.  Miiir- 
hi'ad  V.  McDmijall  H  al.,  5  O.  S.  642. 

Wlien  A.  purchased  a  lease  from  B.,  and  B. 
covenanted  with  him  to  re-purchase  at  the  end 
of  three  years  for  a  greater  price  than  he  paid, 
and  after  the  three  years  had  expired  A.  ten- 
tiered  an  assignmont  of  the  lease,  which  B.  re- 
fused :— Hehl,  that  in  an  action  on  the  covenant, 
A.  was  entitled  to  recover  as  the  amount  of 
damages  the  priee  agreed  on  by  H.  for  the  re- 
purchase.    Oili.ioiiv.  Cnhill,  5  O.  S.  711. 

Wiiere  defendant  contracted  to  sell  land  ba- 
longing  to  his  son,  who  was  under  age,  in' 
afterwards  declined  to  convey  : — Held,  thal>  ."ij 
was  liable  to  substantial  damages,  not  merely 
the  purchase  money  paid  with  interest  and  costs, 
but  the  true  value  of  the  property  at  the  time 
defendant  ought  to  have  conveyed.  Valller  v. 
(luAs/i.tJC.  P.  451). 

In  an  action  on  a  bond  to  convey  land  within 
a  certain  time,  where  defendant's  inability  arose 
from  his  having  neglected  to  do  tlie  settlement 
duties,  and  take  out  the  pat  jnt  : — Held,  that  the 


lamages  were  not  contined  to  the  purchase 
money  paid  and  interest.  Pbuwr  et  al.  v. 
Simonluii,  10  y.  B.  2-20. 

Where  a  ])er8on  executes  a  bond  to  convey 
Land,  with  the  kuowlege  that  !)<  h  .s  no  title,  he 
is  liable  to  such  reasonable  damages,  within  the 
])enalty,  as  the  obligee  can  prove.  .Sikes  l'. 
Wyld,  1  B.  &  S.  587,  commented  upon.  Scult 
V.  'Jieiki,',  15  C   r.  200. 

The  defendant  having  willingly  broken  his 
agreement  by  selling  to  a  thud  liarty  at  an  in- 
creased prii'e  :—  Hehl.  to  make  the  ca.se  an  ex- 
ception to  the  general  jirinciide  of  fraud  being 
necessai'V  to  recover  ilamages  for  the  value  of 
the  bargain.     Pi   :■■  v.  fmatl,  10  C.  P.  161. 

Semble,  thai,  on  a  v  >ntract  to  purchase  land 
the  measure  of  dai-iages  is  the  same  whether  it 
be  under  seal  or  by  parol,  and  that  the  plain- 
titl's,  the  V.  !ii  rs,  uiuIt  the  facts  in  this  case, 
could  have  recovered  only  damages  for  the  loss 
of  their  liargain,  not  tne  full  imrchase  money  ac- 
cording to  the  contract.  Marriin  v.  Smtlli  el  al., 
17  C;.  V.  410. 

Defendant  on  the  14th  of  March,  1872,  agreed 
to  buy  two  acres  of  land  in  a  village  from 
the  plaintilf,  for  .$325,  and  to  complete  ufion  it 
within  18  months  a  brick  factory  of  specified 
dimensions,  and  at  or  before  its  completion  to 
comnience  and  prosecute  therein  the  manufac- 
ture of  i)lated-ware  on  a  scale  commenaurate 
viith  its  size;  and  that  in  case  he  shouhl  not 
perform  hu  .agreement  in  this  respect,  he  would 
at  the  end  of  the  18  months  re-convey  the  land  to 
the  plaintiff,  receiving  back  the  purchase  money 
$325,  and  com  [len  sating  the  plaintitF  for  dam- 
ages, if  any.  The  defendant  did  not  pay  the 
purchase  money,  and  at  the  end  of  1(>  months 
elected  not  to  go  on  with  the  agreement,  where- 
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upon  the  plaintiff  sued,  alleging  in  his  declara- 
tion that  the  plaintiff's  adjoining  land  would 
have  Ijeen  much  enhanced  iu  value  hy  the  sale 
to  defendant,  and  the  erection  of  the  factory, 
and  clainnng  as  damages  profits  which  ho  would 
have  derived  therefrom  : — Held,  that  such  dam- 
ages were  not  recoverable,  being  altogether  too 
remote.  Quiere,  wheti.c  he  could  recover  in- 
terest, though  ho  had  demanded  the  9325,  f:>r 
he  had  not  offered  at  the  time  to  make  a  convey- 
ance.    JJuIlm  V.  Taylor,  35  Q.  B.  3«)5. 

Under  scj.  32  of  the  Administration  of  Justice 
Act,  1873,  the  Court  of  (!hancery  has  cogni- 
zance of  all  tlie  rights  of  all  the  parties  arising 
out  of  an  agreeuient ;  and  if  cither  is  entitled  to 
damages,  the  court  ought  to  ascertain  them.  In 
this  view,  in  a  suit  for  specific  iierforniance,  to 
which  the  plaintiff  was  found  not  entitled,  a 
reference  was  directed  to  incjuiro  as  to  damages 
sustained  l)y  a  purcliRser  by  reason  of  breach  of 
the  contra(;t,  and  also  as  to  <lamages  sustained 
hy  the  vendor  by  reason  of  lircach  of  covenants 
in  tlie  instrument  constituting  the  agreement. 
Ca.ivy  V.  lluiii'm,  22  (Jliy.  445. 


4.  JUiihln  of  Credifom. 

The  liability  of  lands  for  debts  under  5  (ieo. 
II.  c.  7,  is  not  affected  by  the  death  of  the 
debtor.  He,  or  his  licir  or  devisee,  may  sell  and 
convoy  to  a  aouA  tide  jjurcliaser  for  value,  at  any 
time  before  ju('jj;nieiit  eiitere<l  against  him  or  his 
personal  repiesontativc^s,  or  execution  against 
land  issued  ujion  it ;  and  such  purchaser  will 
have  a  good  title  ns  a^aiiLst  creditors.  Levis- 
conte  i:  !)orland.  17  Q.  H.  4.S7,  remarked  upon. 
Jtcid  v.  MUlir,  2^  i).  M.  (ilO. 

W.  h.id  an  interest  in  land  ns  vendee,  but  had 
made  default  in  paying  the  purchase  money  and 
otherwise.      Tiie  plaintiff,    li.,  and  one  H.    had 
executions  in  tlie   sliorill's   hands  on  judgments 
recovered  at   law    '.gainst   W.,    H.'s  execution 
having  pi iority.     The  ))l»intiffs  H.  and  1).  (the 
latter  liaving   the   control  of   H.'s   executions) 
severally  iiKjuired  of  the  vendor  whether,  if  lie 
purehaseil   at  sberiff's  sale,    the   vendor   would 
give  him  the  benolit  of  the  contract ;  and  each 
had  received  a  favourable  answer.     'Fhe  defen- 
dant I>.  became  tlu^  inirehaNcr  at  sherill  "s  sale 
at  a   fair   price.      Meanwhile   the    vendor   had 
broM^'ht  ejectn.ent  to  put  an  end  to  the  original 
contract ;  and  after  the  sheriff's  sale,  executed 
a  writ  of  hab.  fac.  jioss. ,   but  subaetiiiently  re- 
ceived i)ayiiieiit  from  1).  of  the  arrears,  without  I 
objection  by  15.     Two  years  afterwards  H.,  who  1 
hail  kept  alive  hi.s  exeeiition.s  against  W. 's  land,  j 
filed  a  liill  against  !>.,  elainiing  that  he,  H.,  was 
entitled  to  a  lien  on  the  interest  acijliircd  by  I).  | 
in  the  land  under  thi.s  agreement  with  the  ven-  ; 
dor.     Bill  dismissed  with  costs,   athrming   the 
decree  rejiorted  1 1  <  'hy.  4!K).     linrnhum  v.  iJvn- 
nistoun,  12  (Miy.  135. 

An  insolvent  executed  to  his  son  a  mortgage 
for  $1,000,  of  which  .l!!400  was  a  pretended  debt 
to  the  son,  and  S(i()0  a  pretended  debt  to  his 
mother.  The  son  subsequently,  under  an  ar- 
rangement with  the  father,  traiisferretl  the  mort- 
gage to  ('.,  who  was  the  holder  of  notes  of  the 
mortgagor  to  the  amount  of  !j()()0,  M-hicli  he  gave 
U]i  to  the  mortgage",  and  \w  paid  in  cash  |400 
to  the  mortgagee.     C  ha<l  notice  of  the  character 


of  the  mortgage,  but  the  transactinn  with  h 
was  bona  tide  :— Held,  that  he  was  entitlciU 
claim  for  the  full  amount  of  the  security  in    • 
onty   to  subsequent  execution  creditors' ,if  tf 
mortgagor.      Mowat,    V.    (;.,   ^\\^s.     vv,,,/ 
Dou,jla»,  18  Chy.   341  ;  16  Chy.  243  •  1^.1  I 

120.  '    "-"yl 


5.  Other  Ca«fs. 

Where  promissory  notes  had  been  invwi 
payment  of  the  vorchase  money  nf  |;i||,i  ,' 
several  years  afttirwards  a  bill  was  til,.,! 'i,'., , 
vendee  of  the  original  iirojirietur  ii),'aiiist 'tJ 
heirs  at  law  of  the  oiiginal  ,..irelia.sor,  it  was  J 
Held,  that  the  ])roinissory  notes  must  lie  \ 
ducod  or  satisfactorily  accounted  for  Infore  tli 
purchase  money  would  be  ordered  to  1k'  naia 
even  though  a  good  title  were  shewn.   Vr.li 

In  an  action  on  an  agreement  todeduce a lmo 
title  to  land  sold  to  the  ])lainti(l',  and  on  tlw  t,,™ 
mon  counts,  defendant  pleaded  iicm  .issuiiimil 
that  he  had  mad.-  agood  title,  and  never  iiiili'ke? 
— Held,  that  I'lidcr  tlnsse  i)lea<lin>,'s  ili'tVinlai 
could  not  shew  that  plaintitl' had  eiit  triiilurd 
the  lot  of  greater  value  than  the  inipnivemciil 
made  ami  the  money  jiaid  by  him  ;  and,  SmVA 
that  such  facts  could  form  no  defence,  ,i8  ,\^u 
(hint  had  no  title  in  himself  to  the  lain!  A'lVrM 
V.  Miirrai/,  Ki  C.  P.  (i!». 


Vllf.  MTH('Ki.t,.\NKors  ('asks. 

There  was  a  lapse  of  14  years  after  tlie  va 
dor's  conveyance,  before  the  bill  for  enniiitiiil 
tion  was  filed,  the  heir  having  been  a  injiKirJ 
this  time.  Held,  that  the  vendor  having  aiu( 
this  ilelay  by  his  own  arranf;emeiit  with  t| 
infant's  relations,  which  di'prived  the  infant  j 
their  protection  ;  this  lapse  of  time  was  iiob 
to  the  suit.     FnrKijIh  v.  Joli union,  14t'liy.  &§ 

With  a  view  to  fixing  the  ammiit  of  eiiin|ie 
satioii,  iii(|uiry  was  directed  as  to  the  (niuiitij 
of  the  estate  left  by  the  deceased  iiiiiiliaser, : 
whi^ther  the  plaintiff  or  the  estate  iviiivedf 
bcnelit  of  any  jiarl  of  the  ]nirilia.su  iiiinieyi 
the  subsequent  sale  of  the  propiTty.     /'«. 

A.,  one  of  several  tenants  in  eoniniim  nf  al 
of  land,  conveyed  it  in  fee.  as  ,iii  entinty.  to| 
who  conveyed  to  ('. ,  who  eonveytd  ti.  |i 
the  sales  to  H.  and  ( '.  i'KM)  of  the  \mM 
monej'  was  allowed  to  remain  nn]iaiil  until  I 
matters  of  title  could  be  settled,  it  luiiiijtlj 
known  that  A.  had  only  a  teiiain'v  in  omirt 
in  the  land,  and  that  pi'oeeedin|.'s  fur  a  |iar,it| 
of  that  and  other  lands,  hehl  on  tin'  saiiict 
ancy,  'rt'cre  iiending.  In  Kehniary,  IS.").V  (.| 
the  tlOO,  on  receiving  from  .A.'s  liushaii'l 
K. ,  one  of  the  other  tenants  in  eoinnuni, 
iiant  under  seal  to  have  a  ))artitioiiiiiailiwitli| 
delay,  ami  if  possible  to  have  tin'  lot  su 
elud'.'d  as  part  of  their  share,  iind  toexeenlcl 
further  assuranees  as  might  be  necessary  t'lii 
('. 's  title  good,  and  in  default  to  rc]iay  tlit  I'll 
witJi  eoinpensatioii  for  improvements aii4 
for  occupation  rent.  In  a  suit  in  this  ri'iirtl 
partition  1).  was  made  a  party,  ami  this  lit  f 
charged  with  various  sums  in  favour  nf.V  si 
and  R  and  other  tenants  in  coinmiiii  fnrt'fUj 
of  partition,  rents,  &c.     D.  had  no  kiiimliili 


:^                     il 

u  ., 

I") 

,'■     %''"                                     '   '' 

k  !■ 

y:^v 

'■^     ^i''-' 

til 


SALE  OF  LAND  BY  ORDER  OF  THE  COURT. 


3442 


•xiitence  of  this  covenant  until  after  the 
'fer!  report,  when  ho  procured  an  aAsign- 
-tof  it,  and  Hied  a  petition  in  May,  1875,  to 

«ved  of  tho  charj{(!8  on  his  land  under  the 
jjd  to  l)e  indcninifiod  against  them  by 
rreptesentativcs  and  E.  -.—Held,  that  !-)•  was 
ijtMtotho  relief  prayed  ;  and  that  the  ap- 
jtion  wfts  not  too  late,  as  laulius  could  not  he 

y  until  after  knowledge  of  tho  facta  ; 
(it  WM  iiiiniaterial  wliethtjr  tlu'  covenant  ran 
ithe  Iftnil  or  not ;  and  tliat  K.  's  liability  was 
illiiiiitetl  to  tiic  €I0(),  but  was  for  a  complete 

-jlfication  of  C  and  his  assigns.     Jiice  v. 

„e maxim  that  "ho  who  comes  into  equity 

Jdoctiuity,'  applied  in  a  case  where  defcn- 

_j  i^camc  "the  [lurchaser  at  sheriflf's   sale  of 

liff's  Iwids,  paid  the  aiiioiint  biil,  and  ob- 

Jnconveyanco  from  the  Hheriff.     In  fact 

["jalc  was  wholly  invalid,  the  lands  having 

.  viously  sold   under  the   same  execu- 

jto'^tiie  motlier  of  defendant,  to  whom  tho 

siffhiMl  oonveyed   tliem,  although  she  had 

i  only  a  portion    of  tho  amount   bid   for 

rby  the  (Icfciulant  as  her  agent.     Such  con- 

jMce,  linweviT,    had    been    to    defendant's 

bflcdgc  treated  and  intended  as   a  security 

bIv.    Defendant's  object  in    purchasing   at 

jiecond  sale  was  to    obtain   a  title  adverse 

lliliintiff,  aiiil  which  he  set   up  against  the 

linliif,  will)  tliereupou    tiled    a  bill   seekiaj' 

Ireileem  <in  ])aynient  of  the  amount  paid  on 

Vniit  "f  the  tirst  s.ilo  and  interest  merely,  less 

;i  rort'ivcil :     Held,  that  tlie  i),aymont  made 

fdcfenihiit  hiving  enured  to  tho  benefit  of  the 

iiitiff,  the  (li'fi'iidant  wa.'i  entitled  *-o  bo  repaid 

limount,  althouKli  paid  for  an  ii  ■,>>!<;•  pur- 

unilthe  ))laiiitilf  iiaving  soug'     .1  i  ;privo 

inJaiit  of  this  money   on   purely    iv,oanical 

jioiis,  the  court,  on  over-ruling  his  objections 

Ihe  claim,  did  Ro  with  costs.     Scmlde,  that  if 

Iplaintilfhad  not  sought  to  charge  defendant 

jkrentnand  |)nitits  he  could  notliave  claimed 

|«iiomits  he  had  so  paid.      Tii  i/lor  v.  Jirotrn, 

%.  ,53. 

.,  tlii'iilaiiitilf,  a  barrister  an<1  solicitor,  who 
Ibeeii  in  the  habit  of  acting  professionally  for 
liWemlant,  )iuroliased  from  the  defendant  a 
ttmi!  and  lot  <m  tlie  south-east  corner  of 
nnland  .larvis  streets,  in  Toronto" — tlie 
jrnanoo  for  which  was  prei>ared  by  the  plain- 
iiler  the  short  form  of  conveyances'  Act, 
ribiiij;  the  preniisea  by  metes  and  bounds. 
epraiiises  and  a  small  ailditional  ]iortion  of 
l»woccii|)ie(l  by  one  L.,  as  tenant  of  the 
«te,  and  at  the  extreme  limit  thereof  was 
terclnsct,  which  at  tlie  time  of  the  con- 
to  the  plaintifl'  was  used  with  the 
;-Held,  that  the  water-closet  )iassed 
;i.'nant  to  the  (tottage,  although  (listant 
'  two  feet  froiii  the  extreme  limit  of  the 
Iwnveyod  to  the  plaintiff,  and  defendant 
|itn,U  he  had  never  intended  to  convey  any 
Bttliereiii  to  the  plaintifl".    Kin  v.  Coghill, 

h  i;9. 
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3440. 

VIT.  (tiviN<i  UP  PirncnASE,  3450. 

VIII.  Payment  of  Money  into  Court,  3451. 

IX.  .SErriNO  AMIDE  Sale,  34.')1. 

X.  CoNKiR.MiNd  Sale,  3452. 

XI.  Practke,  .3452. 

XII.  CortTS,  34.-)3. 

XIII.  Miscellaneou.s  Cases,  .3453. 

XIV.  Order  for  Possession— .SVc  Mortgaoe. 
XV.  Sale  on  Partition—  .SV«  Partition. 

XVI.  Sale  of    Mohtiiaok;   Premises  —  Set, 

MORTOAdE. 

I.  Advertisement. 

An  a<lvcrtisement  for  the  sale  of  property 
under  decree  shouhl  sot  out  all  the  improvo- 
ments  on  the  property,  otherwise  it  will  be  re- 
ferred back  to  the  master  to  re-settle  the  adver- 
tisement, and  appoint  a  new  day  for  sale. 
lleward  v.  liidont,  1  (Jliy.  Chanib.  244. — Spragge. 

Advertisements  for  sales  .should  be  as  short  as 
possible  ;  tlie  short  stylo  of  the  cause  ami  a  short 
description  of  the  pro]U!rty  and  improvements  is 
snHicient,  and  no  merely  formal  ])arts,  such  as 
convey  no  inforinatio'i  to  intending  purchasers, 
should  be  inserted  therein.  The  practice  of 
putting  aniniadverted  njton.  liitj-ti-r  v.  F'mlay,  I 
Chj^.  Chamb.  2.30.— VauKoughnet. 

Where  a  sale  is  put  ott',  a  note  of  such  post- 
ponement .at  the  foot  of  the  <dd  advertisement 
will  suffice,  without  incurring  the  expense  of  a 
fresh  ailvertisement.  Thompson  v.  Miliken,  15 
Chy.  197. 

The  omission  in  an  advortisoment  of  sale  to 
state  that  the  jiremiscs  are  leased  advantago- 
onsly  w'U  afford  good  grounds  for  staying  tlie 
sale,  but  an  application  for  such  |)urposo  sliouUl 
be  made  promptly  and  before  sale.  Mc Alpine 
V.  Younij,  2  Chy.  Cliainb.  171.— V'anKouglinet. 

Where  an  irregularity  had  occurre<l  in  adver- 
tising, but  no  injury  had  thereby  accrued,  and  a 
fair  price  had  been  obtained,  the  court  contirined 
the  sale.  CiidIci/  v.  CoUifrt,  2  IJIiy.  Chamb.  4.55. — 
Taylor,  Sccirfdri/. 

An  inade(|uate  description  of  tho  property  in 
the  advertisement  will  be  a  .sufficient  ground  to 
open  bicblings,  if  calculated  to  mi.>(leail  or  deter 
the  public  from  purchasing,  but  not  otherwise. 
Exceptions  of  this  kiiul,  amounting  mily  to  a 
complaint  that  all  the  advantages  of  the  jiroperty 
have  not  been  suflicieiitly  dwelt  upon  in  the 
advertisement,  should  be  taken  upon  the  settling 
of  tho  advertisenient.  Crcmokic  v.  Thompson, 
6  P.  R.  52.— Chy.  Chamb.— Holmested,  Ri'feree. 

Misdescription  in  the  advertisement,  where 
it  amounts  to   a  material   representation,   is  a 
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ground  for  coinpcnsatinn  even  after  conveyance. 
Bullv.  IJarptr,  6  P.  It.  3C. — HolinestuU,  R<^'tree. 


II.  Biddings. 

1.  Renevivd  livhUiiiju. 

Parties   to  the  suit  will  not  1)0  allowed  to  bid 
at  the  nuctioii,  but  will  be  ijcrniitted  to   have 


a  reserved   bidding. 
231. 


/'/lUlijw  v.  Coiiijer,  1  O.  8. 


On  a  motion  in  Chandjcrs,  liberty  to  have  a 
reserved  biil  was  granted,  where  acuidentally 
omitted  in  settling  terms  of  s.'ile,  ,ind  the  mas- 
ter's advertisement  of  the  terms  and  conditions 
of  the  sale  altered  in  aeeordunce  therewith,  on 
payment  by  tile  {ilaintill'  of  the  costs  of  the 
application.  Fniwrv.  liinx,  1  Chy.  Cluuub.  71. 
— tSpragge. 

The  "  iiighest  bidder  "  at  .an  auction  sale  is  the 
"purchaser"  under  the  general  orders  of  the 
court,  and  the  oinis.sion  ot  the  auctioneer  to  de- 
clare him  the  imreliaser  will  not  deprive  him  of 
his  position.  MrAljiiiif  \.  I'viiii;/,  2  Chy.  Chamb. 
171. — VanKo.j^^hnet. 

Upon  a  sale  without  reserve,  it  is  not  open  to 
the  vendor  to  refuse  a  bid,  however  small. 
O'Coiiiior  V.  Wootlivurd,  (!  P.  11.  'i'-'S.— Ilolme- 
stcd,  Jic/'irte. 


2.  Opening/  JJiddiiiijn  and  nf-salr. 

One  of  the  testator's  b'>tis  bill  at  a  chancery 
sale  of  his  father's  property,  such  bidding  being 
by  those  present  supp.ised  to  be  for  himself,  l)ut 
being  in  reality  for  another  lierson,  who  had 
secretly  employed  tin  son  to  bid  uiider  the  ex- 
pectation ihiit  there  would  l)e  less  competition 
against  tiie  son  than  i  gainsi,  a  stranger,  and  the 
property  was  knocked  down  to  the  son,  but  the 
contract  thereupon  was  signed  by  his  principal, 
and  it  appeared  tha";  the  efl't'ct  ot  the  son's  bid- 
ding being  supposed  to  be  for  himself  had  been 
to  (letter  others  from  l)iddiiig.  'J'lie  court,  hold- 
ing this  to  l)e  a  surprise  on  other  bidders  and  an 
unjust  advantage  to  the  purchaser,  refused  to 
enforce  the  purchase,  and  ilirectcd  a  re-sale  at 
th<'.  I'isk  and  cost  of  the  purchaser,  /fodi/cru  v. 
Jiud,j,r^,  13  t'hy.  1-13. 

The  rule  of  the  court  is,  tli.at  a  purchaser  at  a 
sale  under  the  decree  is  not  bound  by  anj'  irregu- 
larity in  the  jiroceediiigH  so  aa  to  cause  him  to 
lose  the  lieiielit  of  his  ]);irchase.  Where,  there- 
fore, the  master  in  settling  the  conditions  of  sale 
liad  given  peiniission,  contrary  to  the  general 
orders  of  the  court,  to  all  parties  to  the  cause, 
including  the  ]ilaintilV,  who  had  t!  o  conduct  of 
the  sale,  to  bid  ;  and  in  his  report  erroneously 
stated  that  the  sale  had  been  duly  advertised  in 
two  new8pa|iers  for  four  weeks  next  preceding 
the  sale,  when  in  reality  it  had  been  published 
in  one  of  the  paju  is  for  two  weeks,  and  in  the 
otlier  for  three  weeks  only  ;  but  the  practice 
nnder  the  gi-ueral  order  of  ('ourt  o!  the  22nd 
February,  1802,  being  that  the  party  having  the 
conduct  of  the  sale,  and  not  the  purchaser,  takes 
and  lilcs  the  report  of  the  master,  and  there 
being  no  allegation  of  tlie  imrcliasers  having 
been  aware  of  these  irregular  jiroceedings,  or  any 
ground  for  imputing  l>ad  faith  to  them  in  the 
transaction,    the  court    refused  an   application 


made  on  behalf  of  tlie  debtor  to  sot  ,-isiile  tl 
sales  on  account  of  such  irregidiuitie«  ' 
ordered   the  debtor  to  pay  to  a" 


tion. 


l''>rties, 
'Dickey   v.    Ihron,  I  Chy.  l'liaiiih!''l'4;i.j 


eluding  the  purchasers,  the  costs  ot  tliu  in,,,!;, 

'Hckeu   V.    Heron,  I  Cliv.  I'liaml 
Spragge. 


The  practice  of  opening  u])  bid.lin^-H  i,I,sorvJ 
21 1.— VanKoughnet.  ^'     ""■ 

One  lot  of  land  out  of  sover.al  sulil  w.^.j 
chased  for  £7!)  ")s.  After  tlie  Male  .•iiiiitlar 
son  came  into  the  office  of  the  iiinintitl'ssol 
tor  and  ofTered  £100.  An  applifatiim  Ivi 
plaintiff  made  under  the  circiiiii.stuu'i.s  td  jni 
stitute  the  latter  person  for  the  piud'asir v 
refused  with  costs.  MrRiihiii.i  \,  iJmi,.  ||i 
Chamb.  211. — VauKouglinet. 

The  court  will  in  a  proper  case,  ;uiil  iipunci 
diti<Hi8,  substitute  a  ](roiio.si'd  piiii.'li,u„,|.  .^^\ 
increased  price  for  a  party  wiio  has  imivliai 
jji-operty  at  a  sale  under  a  decn.'o,  instoiull 
opening  the  bidding's  generally  .m\  (lirivtnj 
resale  ;  giving  the  jiresent  puVcliasci'  the  mS 
to  take  at  the  iiicreiise<l  priu'c.  llnrrkjiA 
Pattermn,  1  Chy.  Chamb.  3(|;{.     Spia™., 

The  court  is  strongly  ilisiiuliued  to  oikiiI 
dings  unless  very  special  grounds  arc  sliciwu.  ' 
fact  alone  that  a  price  can  bt;  (]l)taiinil  ini 
vance  upon  that  realised  at  the  sale,  ilmj 
constitute  such  a  8])ecial  gioiiiid.  CremM 
Thouijmm,  (>  P.  R.  r)2.— Chy.  Cliaml).  -lli,l| 
sted.  Referee. 

After  a  sale  under  a  decree  or  imler,  liid 
will  not  be  opened  merely  upmi  tlie  iiircinfl 
advanced  price,  whether  the   _iiireliaser  ,it  f 
sale  is  a  stranger  to  the  suit,  or  a  jiartv  ; 
by  an  order  of  the  court  to  bjil.    .l/;/r'„/ll 
Mitehell,  ()  P.  11.  2.32. -Cliy.  • 'liaiiili.-H(il 
steil,  Referee.. 

An  order  to  open  biddings  wi'il  net  lien 
after  great  delay  against  .ai  iiiiii)"iMii  imrdjjj 
unless  misconduct  i.s  shewn  on  tlie  {i;u'tiil| 
purchaser.     Crooks  v.  Cnnik.<,  2  ( ''ly.  (liamlJ 
—Spragge. 

A  solicitor  having  the  coiidin't  if  asalr, 
not  withdr.aw  the  pro'icrty  after  a  liiil  1m| 
made.  His  course  would  apiii^ar  In  liet.H 
to  open  the  liiddings.  if  he  has  ;;i(Hiii(ls  I'r  l 
a  motion.  Me  A  Ijiiiie  v.  Yuitnj,  2  C'liy,  CliamlJ 
— Tayhu',  tiecretanj. 

Biddings  will  not  be  o]K'iieil  ami  ;i  snlJ 
aside  on  the  ground  that  a  party  (the  ilefdil 
was  prevented  from  bidding  liy  iHMmisis 
to  him  by  the  purchaser.     Siieli  faet,  if  i 
lished,  would  constitute  the  pun  hisiatn 
for  him,  and  would  be  subject  tnr  a  suit. 
V.  An*/,  2  Chy.  Chamb.  14."i.-  \'.iiiKiiii,!:liiij 

Where  in  the  conditions  of  sale  it  was  si 
erroneously  that  the  property  h  i»  siilija 
dower,  when  in  reality  the  cl(iv.'r  it^uhf 
the  e(|uity  of  redemption  mily.    a  emisuil 
of  which  the  property  bnni^rht  much  IrtsJ 
it  otherwise  would,  a  re-sal>   was  wV'K'\ 
petition  of  the  executors  of  a  j«rty  ivli 
lieen  surety  to  the  creditor  at  uli  jo  inj 
the  sale  was  had  ;     and  under  tlie  eiivunsl 
the  costs  of  the  petitioners  were  unlinJI 
charged  upon  the  estate.    Jom  <  v.  t'lnrk,  \ 
3G8. 
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IWhete »  purchaaer  under  a  decree  of  the  court 
•  iiefault  in  comijleting  the  purchaae,  the 
rt  if  it  see  tit,  will  onler  the  property  to  lie 
1  ami  the  purcluiser  to  make  good  any  de- 
..  tiuit  may  arise  upon  such  ro-sr.le  ;  but  if 
,  '  lijser  boconiea  insolvent,  and  unable  to 
Ikte  the  purchase,  he  will  be  discharged 
He  Ihrln,  1  Chy.  Chanib.  54. — Esten. 

Ilfieu  a  purchaser  neglects  to  pay  in  his  pur- 
Kitimev,  i""l  "<•  objection  is  made  to  the 
1  the  co'iirt  will  order  him  within  a  limited 
n't/I  i«y  ill  the  amcmnt  with  interest ;  or  in 
nit  uirect  a  re-sale  of  the  property,  and  that 
kmliaseriiay  costs  of  motion  and  deficiency, 
10.  (in  sucli  re-sale.     Crouk'K   v.   Crooks,  4 

ffbercasiilejiiis  proved  abortive  by  reason 
lie iiHrcliaser  ri'tiising  to  complete  the  con- 
rc-bjile  will  be  granted  ex  parte,  but  if 
relief  is  asked  against  such  defaulting  pur- 
:r,  uoticf  must  be  served  on  him.  Martin 
irbi,  1  L'by.  Cliandj.  203.— VanKoughnet. 

Ihere  pmiierty  has  been  nut  up  for  sale 
J  ail  iirder  of  the  co\irt,  but  the  sale  hivs 
Ll  abiirtivc  for  want  of  bidders,  the  pro- 
may  lie  advertised  and  put  up  for  sale 
witliiiut  further  order.  Shcnoood  v. 
()/,i7,  I  Chy.  Cliaml).  UD'.t.— Alowat. 

iLdUgh  the  court  is  averse  to  interfering 
jialtsiintlcr  decrees  or  orders  of  the  court, 
[where  a  sntlicient  case  is  nuide,  it  will 
[heless  ^raiit  indulgence  to  a  purchaser  in 
itcarryinj,' out  a  sale  previously  made,  and 
lare-sale  is  about  to  take  place.  J)rn'mon 
k'lm,  4  Chy.  C'haml).  37.  —  Taylor,  Referee. 

kerea  re-. 'ale  had  been  ailvertised  and  was 

lltotake  pliic,  the  purchaser,  who  was  a 
e.iml  had  rea.'oii  to  expect  to  receive  a 
e fwiii  the  estate,  in  which  he  was  disap- 
iil.  and  had  liceii  uiialite  to  carry  out  his 

lise  swiner,  applied  for  a  stay  of  the  re-sale, 
det  ill  to  I'ompleto  his  iiurchase  on  pay- 

iof  costs  and  of  the  purciuise  money  into 
«ith8ul).sei|ueiit  interest,  and  of  §100  to 

^his  share  of  costs  (jf  sectinc  I  sale,  and  of  the 
niinn.    //(. 

blaintitf  had  the  c;"<duct  of  the  sale,  and 

>ext  friend  of  the  jdaintitf  was  the  highest 

The  master  certified  that  by  reason  of 

Kit  friend  having  bid,    the  sale  was  aoor- 

I  The  certificate  wis  not  tiled  or  contirnied. 

diiiiytheplaintit  bocDntirm  the  sale,  uod- 

uilinythe  iiKi.ster  .1  oertiticate  was  refuset'.. 

mlian  fur  the  infant  dcfeu.lants  o'ljccti  .i, 

lonler  tor  a  re  sale  wiis  refused,  because 

the  master's  certificate  stood  contirnied  it 

.  lUi  the  particN  to  appeal  from  the  cer- 

^wi  the  ground  that  the  miuster  ought  to 

^wrted  that  the  next  friend  was  the  pur- 

I;  inil  hecause    i  tiie  master  were  right  in 

Ithewloahdrtive  uo  onler  for  a  re-sale  was 

Ifaniiaii'r  at  a  sale  under  a  decree  was  by 

entitled  to    an  allowance  for  per- 

1  uupnivemeiit.i  tin  tlie  property.     The 

ilied,  and  neither  he  nor  his  represen- 

luviiig  carried  out  the  purchase,  an  order 

Weill  the  usual  terms  directing  a  re-sale 

yiiient  of  any  deticieucy  by  the  lul- 

Nttir  111  the  purchaser's  estate.     The  lands 


were  sold  antl  realized  less  than  the  sum  bid  by 
the  purchiisor  at  the  previous  sale.  An  order 
was  granted  allowing  the  amount  of  the  de- 
ficiency on  re-aalu  to  be  set-otF  pro  tanto  against 
the  amount  found  due  by  the  report  for  improve- 
ments. Ontario  Hank  v.  >Sirr,  (i  V.  K.  277. — 
Chy.  Chamb. — Holmested,  lifj'tree. 


III.  Sale  of  Portion  of  Land. 

Under  a  decree  for  the  sale  of  land  or  a  com- 
petent part  thereof,  it  is  the  mortgagor's  duty  to 
see  to  the  parcelling  out  of  the  land  directed  to 
be  sold,  and  if  the  mortgagor  i;onsiders  that  too 
much  is  ott'ered  he  should  urge  the  olijection  a*: 
the  time  of  settling  the  advertisement,  and  it 
shouhl  be  stated  in  the  advertisement  that  tiie 
unsohl  lots  will  be  witiulrawn  from  sale  when 
the  debt  is  realized,  if  that  course  is  intended  to 
be  taken.  Jieali/  v.  liadi'iihnrsl,  3  Chy.  Chamb. 
344.— Boyd,  Master. 

The  confirmation  of  a  sale  niaj'  be  ojuiosed 
before  the  Master,  and  the  sale  disallowed  on 
grounds  which  would  atl'ord  material  for  a 
nioti(m  to  set  .aside  the  sale.  Where  the 
ccmKrmation  of  a  sale  is  o])iiosed  on  the  ground 
of  there  having  been  an  unnecessary  number  of 
lots  sold,  the  purchaser  should  be  notified. 
iSemble,  the  objection  will  not  prevail  against  an 
innocent  purchaser,  when  ui-gcd  against  the  con- 
firmation of  the  report  on  sale.      Jli. 

The  Court  of  Chancery  lias  nn  power  to  onler 
the  sale  of  a  portion  of  a  settled  estate  in  order 
to  raise  money  to  make  improvements  iqton  the 
remainder  ;  nor  can  it  authorize  a  mortgage  for 
that  purpose,  lie  Mo<ire'.<  Estate,  (i  1'.  II.  281. 
— Chy.  C'haml).  — Proudf oot. 


IV.    TITI.K  AND  CONVEyANCE. 

Title.l — A  party  purchasing  under  p  decree  of 
the  court  has  a  right  to  call  for  evidence  sinew- 
ing that  persons  whose  interests  were  intenilod 
to  be  disi)08ed  of  were  alive  at  the  time  of  such 
sale,  bcfon-  accepting  title  by  means  of  a  vesting 
order.   Slater  v.  Fibken,  I  Chy.  Chanil).  1.-  -Esten. 

Quwre,  whether,  under  any  circumstances,  the 
cimrt  W(mld  conqiel  a  purchaser  to  ac<-ept  title  by 
a  vesting  onler  instead  ot  a  conv(-yance.     //'. 

Where  the  title  or  the  pr"of  of  it  is  in-'olved 
in  no  dilticulty,  a  cdodition  of  sale  that  'The 
vendor  i»  not  to  i)e  Uouml  to  give  anj' evi  leiice 
of  title  or  any  title-deeits  or  cojdes  thereot, 
other  than  such  as  are  iu  his  ]iosHession,  or  pro- 
cure any  abstract,''  was  held  to  he  very  objec- 
tionable, ami  should  ;i-(t  be  s.-inctioned  by  mas- 
ters even  l)y  consent.  Mei)<iiahl  v.  Uordou,  2 
Chy.  Chamb.  125.-  Mowat. 

The  prineiide  upon  which  sales  under  decrees 
of  court  shoniti  be  conducted  as  regards  the  title 
and  the  proof  of  it,  considered  and  commented 
upon.     111. 

On  receiving  an  abstract  of  title  the  jiurchaser 
has  seven  days  to  object  to  the  completeness  of 
the  abstract,  and  after  any  ([Uesticui  of  its  com- 
pleteness is  disposed  of,  and  the  abstract  made 
perfect  in  the  sense  of  being  complete,  seven 
days  to  oljject  to  the  title.  If,  however,  he 
takes  his  (d>jection8  to  the  title  iii  the  first  in- 
stance,  the  master  will  not  go  into  the  4uestion 
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■  of  the  perfectness  of  the  abstract,  bnt  will  con- 
fine the  purchaser  to  the  objections  he  has  made 
to  the  title.  No  objections  other  than  those 
speciticnlly  taken  will  be  entertained  by  the 
master.  McMnnun  v.  Little,  3  Chy.  Chamb. 
263.— Boyd,  Master. 

The  indorsed  receipts  for  consideration  money 
should  appear  in  a  perfect  abstract,  at  all  events 
as  to  deeds  executed  before  the  late  Registry 
Act.     lb. 

A  purchaser,  on  receipt  of  the  abstract,  is, 
under  Consol.  Orders  3!K)-3,  bound  within  seven 
days  to  take  all  tlic  olijections  he  intends  to  take 
to  the  sufficiency  of  tlie  abstract.  These  l)eing 
reinovcd,  it  is  not  open  to  the  purchaser -to  take 
any  further  objections  to  the  sufficiency  of  the 
abstract ;  he  can  only  re(iuire  the  vendors  to 
verify  the  title  shewn  on  the  abstract.  Under 
the  st.anding  conditions  of  sale  a  purchaser  is  rot 
entitled  to  possession  until  he  has  paid  the  full 
amount  of  his  purchase  money  into  court.  Bank 
o/Moiitnidv.  Fox,  GT.  K.  217.— Chy.  Chamb.— 
Moliaested,  llvftrte. 

A  jiurcliaser  who  enters  into  possession  of  the 
land  purchased,  even  though  he  does  so  by  leave 
of  the  parties  to  the  suit,  is  deemed  to  have 
accepted  the  title  unless  the  sanction  of  the 
court  has  been  obtained  to  his  entering  into  pos- 
session without  waiving  his  right  to  call  for  a 
good  title.  Pitttemon  v.  Rohh',  «  P.  R.  114.— 
Chy.  Chamb. — Holmested,  Jfefure. 

Acceptance  of  title  by  the  act  of  the  purchaser 
on  going  into  possession,  was  held  to  be  waived 
by  the  vendor's  solicitor  delivering  an  abstract 
of  title,  aii<l  answfiing  recpiiaitions.  Aldwellw 
Ahbi-cll,  ()  P.^  R.  183.— Taylor,  Master. 

AVherc,  after  a  sale  under  decree  of  the  court, 
an  abstract  had  not  been  ilcmamled,  and  no  steps 
had  been  taken  by  the  purchaser  or  his  repre- 
sentatives for  twcnty-tlirec  months  after  the 
confirmation  t)f  the  report,  a  reference  as  to  title 
was  refused,  and  the  purchaser  held  to  have 
;•  :ei)ted  the  title.  Ontario  Bank  v.  Sin;  C  P. 
i;.  2l().— Chy.  Chamb.— Holmested,  licferee. 

The  party  having  the  conduct  of|the  sale  repre- 
sents, for  the  purposes  of  the  sale,  so  far  as  the 
purchaser  is  concorncd,  all  the  other  parties  to  the 
suit,  and  it  is  his  duty  to  remove,  or  procure  to 
be  removed,  any  objection  which  ni.ay  properly 
be  made  to  the  title.  Stn-d  v.  Ilallctt,  (>  P.  R. 
312. — Chy.  Chamb. — Holmested,  Ucferee. 

A  defendant  who  claimed  to  be  the  sole  owner 
of  the  land  in  ijucstion  in  the  suit  pendente  lite, 
sold  to  one  H.  the  ri;^ht  to  cut  timber  on  the 
land.  'I'hc  purchaser  at  the  sale  under  decree, 
refused  to  carry  out  l;is  purchase  until  the  right 
wa.s  released,  which  W.  refused  to  do  : — Held, 
that  tlie  decree  having  been  made  by  consent, 
H.  was  not  bound  by  it,  and  that  therefore  the 
existence  of  H. 's  incumbrance  was  a  valid  ob- 
jection to  the  title,  and  had  not  been  waived  by 
the  purchaser's  merely  taking  a  consent  to  ob- 
tain, without  having  actually  obtained  a  vest- 
ing order,  nor  by  liLs  having  under  the  circum- 
stances h,ad  the  conveyance  settled  by  the  master 
■without   making   H.    a  party  to   it.     Ih. 

Conrei/ance.] — A  sale  of  real  estate  had  taken 
place  in  pursuance  of  tlic  decree  made  in  a  credi- 
tor's suit.  It  appeared  that  the  legal  est<ate  re- 
mained in  the  debtor's  vendors,  to  whom  there 


WM  Btill  owing  a  part  of  the  purchate  moiw 
The  court  ordered  the  vendors,  upon  payiuenti 
this  amount,  to  convey  to  the  purchaser  un 
the  decree.     Heal  v.  Harper,  2  Chy.  695 

A  mortgagor  or  his  heirs  are  not  proper  Da, 
to  a  conveyance  of  the  estate  to  a  imrcli'iserl 
a  sale  under  the  decree  of  the  court  /",«,  J 
Steele,  1  Chy.  Chamb.  94.— .Spragge.  '     ' 

Where  in  an  administration  suit  proiiertv . 
sold  upon  credit,  part  of  the  pmcliii.su  miMlevi 
be  paid  down  and  the  balance  secured  liy  mJ 
gage,  the  sale  being  under  tlie  ordinary  tm\\\i 


C 


that  the  purchaser  should  prepare  the  coiivjl 
ance  at  his  own  expense  ;— Held,  that  the  ij 
chaser  must  bear  the  expense  of  both  deed  J 
mortgage.  Faltner  v.  Ban,  1  Chy.  L'hanilj  '1 
—Spragge, 

A  purchaser  who,  to  secure  a  balance  of ; 
chase  money,  has  given  a  mortgage  tothecui 
must  pay  the  fees  for  registration  of  hi^  ni(< 
~oge.     Sweetnam  v.    SwiTfiimn,   (i  r.  ];. 
'hy.  Chamb. — Holmested,  Jicfircc. 

Under  the  fifth  clause  of  the  scandini;  end 
tions  of  sale  the  purchaser  makes  a  siirticiJ 
tender  of  the  convey.ancc  for  txecrlidii  livl 
livering  it  to  the  vendor's  solicitor  ;  aiiditisj 
duty  of  the  vendor  to  procure  its  exccutidi 
all  necessary  parties.  The  purcliaser  is  not  1 ., 
to  pay  the  exi)en8e  of  procuring  the  executi'ii 
the  conveyance,  unless  there  lio  an  ex|)res3  g 
dition  to  that  effect.  Until  tlic  cdiivevr.na' 
completed  and  delivered  to  tlie  )ii':olia.«frJ 
may  properly  resist  pay;;:ciii,  out  ot'eourtofi 
part  of  his  purchase  "'loncy.  11  Vis*  v.  CimiJ 
P.  R.  161.— Holinesi,ed,  Biferci: 

See  Bull  v.  Harper,  G  P.  K.  30,  p.  3141. 


V.  Vesting  Orders. 

Held,  that  thi!  vesting  oiiler  made  mi 
chancery  suit,  vesting  all  the  estate  of  O.j 
eluding  this  land,  in  the  iduiiititf,  was  sum 
proof  of  plaintiP'a  title  without  shewing  wjj 
was  inmle.  Gonhm  in  re  Mvr])hii,  t'eiianf 
V.  McFhail,  3'1  Q.  B.  480. 

Qiitere.  whether  it  is  conijiulsory  on  a| 
chaser  under  a  decree  of  the  court  to  tiikcai 
ing  order  instead  of  a  coiivevanee..  Sial4 
Fi^tken,  4  L.  J.  261 ;   1  Chy.  T'liamh.  l.-B 

To  obtain  a  vesting  order  umler 20  Vict. 
B.  8,  it  must  be  shewn  that  all  the  [lartiesj 
affected  can  be  Iwunil.     Jh. 

Where  under  a  decree  foe  sale  the  piniiit^ 
comes  the  purchaser,  the  court  will  imt  ( 
vesting  order  in  his  favour.     BiKi-nuu- 
L.  J.  N.  S.  302.— Chy.  Chamb.-  Mowat 

Where  the  property  of  infants  has  1 
under  onler  of  court,  and  the  inircliaser* 
for  a  vesting  order,  notice  need  not  lie  (.il 
the  infants.     Bnulton  v.  Slejmitii,  1  Chy.  Cl| 
199.— Esten. 

Where  a  party  to  a  suit  is  directed  bvJ 
or  order  to  execute  a  conveyance  to  >| 
party,  but  cannot  be  found  after  dui'dilir 
and  the  deed  therefore  cannot  he  temlei 
execution,  a  vesting  order  will  )«  grai 
parte.  McNuir  v.  Sinqism,  1  t'li)''  ™ 
299.— Mowat. 
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■  A  motion  to  iliapenae  with  payment  of  the 

h»e  money  into  court,  and  for  a  vesting 

in  favour  of  a  purchaser  under  a  decree, 

T\i  also  ""^  "^  **^®  plaintiffs,  requires  notice 

it  servwl  ou  the    mortgagor  where  he  lias 

'      1  u.  solicitor.    McMtister  v,  Kempshall, 

.C'hamb.  329.— Mowat. 

Iffhen  tlie  heirs  are  minors  the  court  has  juris- 

ion  <in  petition  of  the  executor  ind  execu- 

(([make  au  order  vesting  the  estate  in  the 

'  uer  or  as  they  may  direct.    Donaldnon  v. 

m  I'Chy.  Chand).  16. — Mowat. 

Ae  court  will  direct  the  costs  of  a  guardian 

Ibevaiil  Ijefnre  granting  a  vesting  order  to  the 

Iphiier.    Thunie.  v.    Vhute,  2   Chy.   Chamb. 

-.Spragfic. 

01  suit  by  creditors  to  set  aside  a  settlement, 

j»ere  ordered  to  be  sold,  and  the  proceeds 

Jiuw  court.    A  purchaser  after  couhrmation 

lute  [aid  his  in  'iiey  into  court,  and  had  his 

Iveyaiice  prepared  and  tcnilered  for  execution 

fthc  tm8tee.s,  wlio  were  absent  from  the  juris- 

(imi,  ami  wlio  refused  to  execute  it.     A  vest- 

I  orler  was  granted,    and  the   costs  of    the 

lion  were  ordered    to   bo  paid   out   of    the 

1  in  court.      Lawmmn  v.  Buckley,  3  Chy. 

mb.  2:0.— Taylor,  licferee. 

Irtftiiii'  oiutT  operates  on  equitable  as  well 
"J  estates.     Uf  liubertmn  et  al.  v.  Robert- 

122  Chy,  449. 

Unrobaserby  taking  a  conveyance  or  vesting 
{Waives  all  objections  to  the  title.  He  also 
I  upon  himself  the  responsibility  of    'btain- 

Ipoaieiision,  and  if  evicted  by  a  title  to  which 

Icovtiiants  do  not  oxtend,  he  has  no  right  to 

IpeuMtiiiu  on  th.iii  account.     Bull  v.  Har)>ei; 

IR.  36.— Ciiy.  (!hanib. — Holmested,  Referee. 

kiynient  of  au  incundirauce  out  of  the  pur- 

t  money  in  court  refu8e<l,    the   purchaser 

accepted  a  vesting  order.     Kincuid  v. 

11-/, (i P.  R.  93.— Chy.  Chamb.— Holmested, 

icetdings  under  a  decree  which  is  not  ab- 

!  are  invalid.      The   purchaser  at  a  sale 

lir  iucli  a  decree  was  refused  a  vesting  order, 

gl. he  ufl'ered  to  waive  all  objections  to  the 

mgs,  it  being  considered  that  it  was  only 

bcfeiidauts  will)  could  waive  this  objection 

EllU,  (i  P.  R.  115.— Chy.  Chamb.— 

beteil,  Referee. 

I  vesting  order  will  be  granted,  vesting  the 
rty  wld,  without  the  execution  of  a  new 
«ku  the  original  deed  misdescribes  it. 
i  V.  Mnrtiii,   13   L.    J.    N.  S.  198.— Chy. 

bb. -Stephens,  Referee. 

ler  a  pnrcliaser  of  land,  sold  under  a  decree, 
:«pteil  a  vesting  order,  he  ascertained  that 
k-en  sold  for  taxes  : — Held,  that  the  pur- 

iisas  entitled  to  payment  out  of  the  money 

Wrt  lit  the  amount    required   to   redeem. 

■»v,  Tumll,  7  P.  K.  142.— Chy.  Chamb.— 


|Pt'RCHASE  Money,  Rent,  and  Interest. 

«!t  on  purchase  money  runs,  from  the 

pn,  after  the  acceptance  of  the  title,  the 

K  could  have    nfely  t  .kiin  possession, 

respectiii ,   r  le  conveyance  may 


justify  his  not  taking  possession.    Roe  v.  Oeddes, 
3  Chy.  Chamb.  404.— Boyd,  MaMer. 

A  purchaser  at  a  sale  under  order  of  this  court 
was  held  liable  for  interest  from  the  time  of  his 
purchase,  although  delay  had  taken  place  in 
perfecting  the  title  for  which  he  was  in  no  way 
responsible,  such  delay  however  not  being  caused 
by  any  fault  of  the  vendors,  the  conditions  of 
sale  stipulating  for  the  payment  of  interest  froiii 
the  day  of  mle.  Semble,  in  the  absence  of  such 
stipulation  in  the  conditions  of  sale,  the  court 
would  relieve  the  purchaser  from  the  payment 
of  interest  wiieru  the  delay  was  not  caused  by 
him.  Such  a  stipulation  in  the  conditions  of  a 
sale  is  not  to  be  approved  of.  In  re,  Thom/Mon 
liiiiijar  V.  Dkknou,  2  Cliy.  Chamb.  190. — 
Mowat. 

Where  there  had  been  considerable  delay  in 
completing  the  title  to  property,  and  the  pur- 
chaser paid  the  purchase  iiKUiey  into  court  with- 
out prejudice,  it  was  held  improper,  in  charging 
the  vendors  with  the  rents  during  the  interval, 
to  direct  the  Master,  in  lixing  the  amounts,  to 
have  regard  to  what  the  purchaser  might  have 
rented  the  premises  for,  or  to  charge  the  vendors 
with  an  occupation  rent,  without  evidence  of 
such  occupation,  or  witli  deterioration  and  dam- 
age to  jhe  property,  except  such  us  occurred 
through  the  act  or  tlefuult  of  the  vendors, 
Dudley  v.  Berezy,  2  Chy.  Chamb.  3t)4. — Taylor, 
Secretarji. 

Where  there  is  no  stipulation  as  to  interest, 
the  general  rule  of  the  court  is,  that  the  pur- 
chaser, when  he  completes  his  contract  after  the 
time  mentioned  in  the  particulars  of  sale, 
shall  be  considered  as  in  jwssession  fnnn  that 
time,  and  shall  from  thence  pay  interest  on  his 
purchase  money,  taking  the  rents  and  profits. 
If,  however,  such  interest  is  much  more  in 
amount  than  the  rents  and  in'otits,  and  it  is 
clearly  made  out  that  the  delay  in  completing 
the  contract  was  occasioueil  by  the  vendor,  then 
the  court  gives  the  vendor  no  interest,  but  leaves 
him  in  possession  of  tlic  interim  routs  and  profits. 
Bank  of  Montreal  \.  Fox,  6  W  R.  217.— Holm- 
sted.  Referee. 

A  sale  under  a  decree  took  place  (ui  the  2.5th 
of  July.  The  time  fixed  for  coniplution  of  the 
contract  was  the  2r)th  August  (one  month  after 
the  sale)  ;  but  under  the  rule  above  stated  the 
purchaser  was  relieved  from  payment  of  interest- 
on  his  purchase  money  up  to  the  7tli  October.    lb. 


VII.  GrviNu  UP  Purchase. 

A  party  contracted  to  purchase  lands  of  j)er- 
sons  not  capable  of  selling  without  tlio  authority 
of  this  court,  wliich  was  suliseciueiitly  (d)tained. 
The  purchaser  having  in  the  meaiitiiiie  gone  into 
possession  of  and  improved  the  property,  after- 
wards applied  to  ))e  relieved  from  the  purchase, 
and  to  have  the  improvements  \ni\d  for  out  of 
the  estate,  alleging  his  inability  to  carry  out  ^lie 
bargain.  The  application  was  granted  in  so  far 
as  he  sought  to  be  relieved  from  the  purchase, 
and  declared  entitled  to  be  treated  as  the  pur- 
chaser of  the  widow's  dower,  but  the  court  re- 
fused to  make  him  any  allowance  in  consideration 
of  his  improvements,  or  return  him  the  money 
he  had  paid.  In  re  Y aggie,  1  Chy.  Chamb.  52. 
—Eaten. 


j  iill't 


ii|:.  % 


1^ 

.5! 

i 


3451 


SALE  OF  LAND  BY  ORDER  OF  THE  COURT. 


Hi 


VIII.  Payment  of  Money  into  Court. 

A  ])uruhn8er  of  real  estate,  at  a  sale  under  a 
decree,  will  not  lie  ordered  to  ]iay  his  purchase 
money  into  court  until  the  title  has  V)een  accep- 
ted or  approved  of.  Cruokn  v.  Strttl,  1  Chy, 
Chand..  US.— Chy. 

Whoro  a  sale  has  taken  place  under  a  decree, 
and  has  l>con  contirniud,  an  order  will  be  made 
for  the  purchatier  to  pay  the  balance  of  his  pur- 
chaxc  iiinncy  into  court,  though  no  inijuiry  has 
been  niatlc  as  to  the  title.  In  re  Stewart,  Stewart 
V.  Steirart,  I  Chy.  Cliandi.  243.— Spragge. 

Where  the  party  having  tlie  conduct  of  a  sale, 
neglects  to  pay  into  court  tlie  deposit  ytaul  to 
him  by  the  purchaser  at  the  time  of  sale,  the 
court  will,  on  a])plication  of  the  purchaser, 
order  him  to  do  ho.  Vrouku  v.  Oleiiii,  1  Chy. 
Chand).  .Sr>4.— Spragge. 

See  McMaMir  v.  Kem}i»haV,  1  Chy.  Chamb, 
329,  p.  344!>. 


TX.  SF/rriNo  aside  Sale. 

Where  the  plaintitT,  who  had  the  conduct  of 
the  sale,  iuiaigued  his  interest,  and  an  order  to 
revive,  making  tiio  aaaignee  a  party,  was,  a  few 
days  before  the  sale,  taken  out,  but  not  served, 
and  an  orilcr  taken  to  su))stitute  for  the  plain- 
titl's  solicitor  the  solicitor  of  the  assignee,  and 
the  case  went  on  under  the  control  of  such  new 
solicitor,  tlic  court  set  aside  the  sale,  although 
reluctantly,  as  great  delay  had  been  shewn  on 
the  part  of  the  mortgagor  in  making  the  applica- 
tion ;  and  he  was,  under  the  circumstances, 
ordered  to  j)ay  the  costs  incurred  by  the  new 
sale.  Mr  Alpine  v.  Yoitmj,  2  Chy.  Chamb.  171. 
— VanKoughnet. 

An  auctioneer  acting  under  an  order  for  sale, 
or  master,  or  other  officer  conducting  such  pro- 
ceedings, is  not  bound  by  an  order  staying  the 
sole,  of  which  he  has  not  notice.  Where  an 
order  staying  a  sale  for  three  weeks  was  granted 
on  the  day  the  sale  was  to  take  place,  and  the 
registrar  tclegraplied  to  the  master  conducting 
the  sale  that  such  order  was  granted,  and  the 
message  reached  him  after  the  sale,  but  before 

1>aymeut  of  the  purchase  money  ;  an  order  made 
)y  a  judge  in  chambers,  refusing  an  application 
to  set  aside  the  sale,  was  sustamed  by  the  full 
court  on  re-hearing.  The  Freehold  Permanent 
Bu'dd'tmj  Sveiety  v.  Vhonle,  3  Chy.  Chamb.  440. — 
Strong. 

The  court  refused  to  set  aside  an  order  of 
court  made  on  notice  allowing  a  purchase, 
though  it  €aftei"wards  appeared  that  there  were 
circumstances  not  known  to  the  court  when 
making  the  order,  it  not  appearing  that  the 
allowance  was  a  wrong  to  those  complaining  of 
it,  or  was  procured  by  any  fraud  or  wrong  prac- 
tice on  the  part  of  those  by  whom  or  in  whose 
interest  the  order  was  obtained.  Campbell  v. 
The  Jioyal  Canadian  Bank,  19  Chy.  334. 

A  sale  under  the  decree  of  the  court  cannot 
be  adjourned  by  the  vendor's  solicitor  without 
the  authority  of  the  court.  An  irregular  sale 
acquiesced  in  by  the  plaintiff  and  one  of  the  de- 
fendants who  appeared  in  the  suit,  was  held  not 
to  bind  the  other  defendant  against  whom  the 
bill  was  taken  pro  confesso.     Semble,  that  if  the 


plaintiff  and  the  defendant  wlio  nppcaroil 
the  only  parties,  having  concumd  ii,  the  in!" 
lar  proceedings,  it  would  not  lie  n],,.,,  ^„^^  ^ 
dispute  the  validity  of  tliose  procicdimrH  i,^.\ 
norv.  \Vo,.hr.,rd,  «  V.  R.  223.-^Chj..t.i,,„^,«^ 
Holmested,  Referee.  ^'" 


X.    C0NKIR.MIN(i  SaI.K, 

The  signed  contract  and  other  r.iiwpv  J 
tionedin  sec.  9  of  (Jeneral  Or,],.,.  :ll;  ,,„,"i 
order  to  the  confirmation  of  a  ^;xV\  l*  til.,|  J 
the  registrar,  whether  tlie  h,i|,.  1,^,  \kL^I 
ducted  iKjfore  a  jmlge  in  chanihuia  or  the  m!rtl 
of  the  court.   Puttermn  v.  Sliinlon,  4  ('1^..  kJJI 

[Hut  sinre  Ihr  order  of  ,'..'„d  r.hi;i,u;i  mv- I 
report  on  mle  rnuxt  he  ohfuiii.il  ,/»'/','/„/,' J 
Jirmed.]  '"<"«(jtoJ 

Semble,  that  a  purchaser  nt  a  salo  uiukr  1 
cree  has  a  right  to  take  out  the  r,.|„,rt  ,,1, , 
and  get  it  conlirmed,  so  as  to  dlitain  aivimji 
tion  of  the  purchase  to  liinisclf,  at  leiiat  J 
he  is  the  sole  purchaser.  Cn,„h  v  (1L„„\ 
Chy.  Chamb.  SM.-Spragge.  '  ""•' 

The  secretary  in  chandlers  will  imt  tnteri 
a  motion  to  confirm  a  sale  wiioiu  an  iireL-iilanl 
has  occurred,  unless  the  sale  lias  Iktii  apiirovf 
of  by  the  master.     Thorn, i^  v.   .)/((V(ii"d 
Chand).  450.— Taylor,  Scrrcturi/. 

When  a  sale  has  been  held  and  the  niast< 
directions  have  not  been  folinwcil.  the  viwl 
will  have  to  shew,  at  his  own  cxpuiise,  thatj 
person  interested  has  been  iiijnioil  l,y  the  nJ 
(diseryance  of  the  directions  ;  iitlierwisethtral 
ter  will  not  confirm  the  sale.  l{,„/,il  rw,.„m 
Hank  -..  Denni^i,  4  Chy.  Chamli.  C8.-li„H 
Master. 

Where  the  person  having  the  condiiot  o, 
sale  under  a  decree  of  the  court  la  the  higli( 
bidder,  and  apjilies  to  be  coiitinned  as  tiiepi 
chaser,  the  aiiplicatiou  will  not,  lie  yranteil  if  i 
of  the  parties  in  the  suit  olijt'ot.  Cmmrt. 
Boyd,  «  P.  K.  278.— Chy.  Cliaiiil).  -HdhiiwM 
Referee, 


XI.   PRAmcE. 

The  court  wall  not  couijiel  a  vendee  who  j 
recovered  back  the  jiurchase  nmney  ami  iiit«J 
for  a  defect  in  the  vendor's  title,  to  stay  B 
ceedings  on  his  judgment  until  he  gives] 
possession  of  the  land  conveyed.  Theveni 
must  proceed  by  action  to  recover  i)i>8s«si 
McKinnon  v.  Burrowx,  4  0.  S.  71. 

Where  in  a  suit  by  a  vendor  fnrsiiecitioj 
formauce,  a  decree  for  a  sale  has  lieen  ml 
with  a  proviso  that  if  the  sale  pnive  almri 
the  contract  is  to  be  rescinded,  and  the  1 
proves  abortive,  and  an  apjilicatimi  is  niadl 
rescind  the  contract,  it  must  lie  xliewii  that 
purchase  money  has  not  been  ])aid.  arniA 
Conroy,  1  Chy.  Chamb.  198.  —  VaiiKoiighnetj 

The  order  of  the  29th  of  June,  ISlil.ilin 
money  ordered  to  be  paid  into  some  bank,  ^ 
not  apply  to  a  suit  by  a  vendor  tu  eiifonw 
lien  for  purchase  money.  .Samloit  v.  Hti 
1  Chy.  Chamb.  254.— Spragge. 


I  loiauitof  tliisn.i 

■  for  salt',  it  ia 

^ritnf  theplaiiiti£ 

ntivf  thB  fuct  of 

nuaiKl  prutita.    / 

I  Where  on  a  roferc 
^ J  iiiia'hascr  unde 
^n'iliioi  entitled  ti 
Bsatiun  for  delaj 
^leared  nt  a  siilisetj 
jl.)ha\e  w.irrant 
lier  Mief  ftfter  au 
leciiiirt  ii.!:i«".'d  the 
liieliy.    Diiilli-yv. 

UfdVilt. 

Ijnilgment  had  bee 
Vt  anil  txi'i'iition 
jiiii"ii«  having  lieon 
Merthe  .A.  J.  Act, 
itiie  jj'round  that  tin 
|the<lel't.'ii(lant  to  hi 
ji)  hinil'.'i'  or  (letVai 
intiwere  tiled  on  sli 
ithecniiveyanccs 
r  framliilent  intent. 
I  t'J  exfp.'isf    (1 
lute  to  dispose  of  1 
ailierj,  i)s  the  inti 
jch  importiuicu,  am 
Itried  hctweeii  the  p: 

\  tec.  of  the  act. 
|8.#. 

•  ll'iiil  iif  }fontrec 


XU. 

In  ca.«e  of  a  decree  fi 
My,  the  sale  of  the 
III  fur,  ,ind  in  case  tl 
pntto  pay  the  m 
I  of  interest  there 
Iforpaynientdf  the  li 
pthe.'Uiioiint  in  di 
Wbiit  is  out  of  the  ., 
■titlcil  to  costs  on  til 
h  IS  Chy.  4!».-). 

■  acMewhoreiiifanti 
Inioosary  to  have  tli 
lui'ter,  and  one  of  tli 
IWiiigoiitof  the  jur 
Nary  to  obtain  a  vet 
N  the  purchaser  the 
liijiiiStiou  iieing  rais 
itMng  shewn  that 
R'hen  applied  to. 
I 'imstioii  were  alio 
Itbmh.  4,S0.-Tayl( 


Xlir.  Mlscella 

Ipeison  having  been 

fiMle  ia  Chancery 

««n  on  condition  thf 

"jf  there  to  be  rem 

pl  right  to  the  stra^ 

iPtrchase.    Odell  v. 

I  on  appeal  from  tl; 
"«r  IS  entitled  to 
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j  la  »«uit  of  this  mture,  in  applying  for  the  final 
'  1  f„r  gall',  it  is  not  necegsnry  that  the  atti- 
fif  the  pliiintiff  as  to  non-payment  ahonhl 
jitive  the  fi'<-'t  of  ijosaesaion  or  the  receipt  of 
^auilprolits.     /''. 

I  Where  nil  a  reference  granted  at  the  instance 
I J  iiiirch«8cr  innlcr  a  decree,  the  master  had 
'  1  iiiii,  oiititK'd  to  a  less  snni  by  way  of  coni- 
,j„„  for  delay,  &c.,  than  the  eviilence 
Mifjreil  at  a  sulisei|iient  stage  of  the  i>roceed- 
BjtohiiM'  \v:irnvnteil,  and  he  applied  for  fnr- 
LrMief  ift"-'''  ""  interval  of  eleven  months, 
(ooiiri  ii-f;i^'-'d  the  npplioatiii.i  on  the  ground 
JiUiy.  Oii'll'H  ""'■  ti>'>'i:~U<  3  Chy.  Chauib.  81. 
Uowiit. 

IJnilLnnciit  iiad  been  recovered  against'defen- 
Lt  ami  cxi'cutioii  returned  nulla  bona.  A 
Bnioiis  having  litien  olitained  to  sell  the  lands 
Trthe  A.. I.  Act,  1873,  sees.  li'i,  .%  and  37, 
u'lie  crmuiil  tliat  tlie  lands  had  been  conveyeil 
[tbeilcl'eiiiliint  to  his  wife  before  judgment  to 
L  himl'if  or  defraud  creditors,  several  afH- 
riU  were  tiled  on  shewing  cause,  which  statoil 
uhecniiveyances  hatl  not  been  made  with 
,  fraiuhileiit  intent.  Mr.  Dalton,  C.  C.  &  P., 
;d  t'J  exfi'.'i'<f  thH  powers  given  by  the 
tntt  til  dispose  of  the  matter  summarily  in 
aikrs,  as  tiie  interests  involved  were  of 
Jth  iiniii>rt;»nce,  and  he  directed  an  issue  to 
Itrieil  lietween  the  parties  as  provided  by  the 
1  HO.  of  the  act.  Hay  v.  Brl<j<jH,  13  L.  J. 
i!l.40. 
\ilhd  nf  Mimtnal  v.  Fox,  6  P.  R.  217,  p. 


XII.  Costs. 

lease  of  A  decree  for  unpaid  consideration 
KV,  the  sftle  of  the  property  should  l)e  jiro- 
liilfor,  mill  in  case  the  same  does  not  realize 
Itient  to  pay  the  money  with  six  years'  ar- 

lohutcrest  there  should  be  a  personal  de- 
|iiiyiiieiit  of  the  balance  by  the  purchaser. 
liKtheammiiit  in  dispute  is  under  $200,  but 

Dihnt  is  out  (if  tiie  jurisdiction,  the  plaintitf 
ttitleil  to  cost.s  on  the  higher  scale.  Skdlij  v. 
%  18  Chy.  4!).-). 

kicMc  where  infants  were  interested,  and  it 
JIl^^'^•^J;ll■y  t(i  liavc  tlic  convcyancc  settled  by 
ImsU'r,  and  one  of  the  parties  to  the  convey- 
llieiiig  out  (if  the  jurisdiction,  it  also  became 
Bry  to  (ihtaiii  a  vesting  onler,  the  referee 

Mtlii|inrchascr  the  extra  costs  so  incurred. 

lifustiiiii  lieiiig  raised  as  to  the  executors, 

lit  Wing  sliewii  tliat  they  disclaimed  all  in- 
(vhen  applied  to,   no  costs  occasioned  by 

Uuestiiin  were  allowed,     lie.  McMorris,  3 

I  t'bmb.  430.— Taylor,  Referee, 


XIII,  Miscellaneous  Cases. 

[person  having  become  purchaser  of  land 
7  a  sale  in  Chiuicery,  and  having  received 
'Son  on  condition  that  ho  allowed  the  wheat 
raw  there  to  be  removed,  does  not  acquire 
pi  right  to  the  straw  as  emblements  under 
Ipurchaae.    OMl  v.  Coyne,  4  C.  P.  452. 

l  on  appeal  from  the  master's  report,  that 
pbiser  is  entitled  to  call  for  a  release  from 


all  judgment  creditors  who  have  reuistercd  their 
judgments  in  the  county  where  the  lands  sold  are 
situate,  or  that  the  cretlitors  join  in  the  cvmvey- 
ance  tothe  purchaser,  altliongh  it  appears  that  the 
purchase  money  will  lie  exhausted  in  <lischarging 
prior  incumbrances.  If  the  vendor  ennnot  pro- 
cure such  re'  fine  <ir  concurrence  in  the  convey- 
ance, the  ci'urt  will  not  compel  the  purchaser 
specitically  to  perform  the  contract.  Siio/iii  v. 
llyrkimiti,  7  (.'by.  388. 

A  decree  had  been  pronounced  in  plai!itif}"8 
favour  with  costs,  declaring  him  entitled  to 
maintenance  out  of  certain  lands,  and  directing 
liim  to  be  paid  tiie  amoniit  fmind  due,  or  in  de- 
fault a  sale.  In  drawing  up  the  decree,  costs  as 
between  solicitorand  client  were  inserted,  and  de- 
fault having  been  made  an  ajiplicatiiin  made  for 
an  order  abs(dute  to  hoII  the  lands  was  refused. 
MrDnffie  v.  JfcDnjli,,  1  Chy.  t'hanib.  41.— 
Blake. 

The  court  has  jurisdiction  in  a  suit,  im  well  as 
on  a  petition,  to  decree  ii  sale  of  an  inchoate  right 
of  dower.     ('i(!"<i'y  v.  (Uittmy,  15  Cliy.  3!)!). 


SALOON. 
fiee.  Tavek.ns  and  Siior.s. 


SALVACE. 
See  Ships. 


SANDWICH,  (TOWN  OF.) 

The  town  of  Saiitlwich,  under  its  act  of  incor- 
jion-vtion,  20  Vict.  c.  04,  read  in  connection  with 
31  Vict.  c.  .SO,  s.  (i,  O. ,  is  only  entitled  to  three 
councilli  rs  in  addition  to  a  mayor  and  ree^  e  to 
be  elect  jd  by  the  people.  Ueii'niii  i-.r.  ri-l.  Arnold 
v.  WiiH-iiLsoii,  ')  P.  K.  20.— C.  L.  Chamb.— J. 
Wilson. 


SATISFACTION. 

I.  Bv  Wav  ok  Accord --.SVe  Accord  and 
Sati.sfaction. 

II.  By  Bills  and  Notks— .SVc  Accord  and 
Satisk.ution— Hills  of  Exciianqe  and 
Promissory  Notes. 

III.  By  Payment —.S'ff-  Pay.ment. 

IV.  Ok  JuDOMENT.s — Hce  Jcdcment. 
V.  Of  Morxgaues— .SVe  Mortqaqe. 


SATISFACTION  PIECE. 
See  Judgment. 


SAVINGS  BANKS. 
See  Banks. 
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SCANDAL 

I.    SLANnRR  AND  LlIIKI,— .SVe  DsrAMATION. 

II.  In  ANHWER8— .y«e  Pleading  in  Equity. 


SCHOOLS. 
See  Public  Schools. 


scikntp:ii. 

Wliuii  the  (Icclnratiiiii  ih  fraiiiud  in  case  charg- 
ing a  fiiltiii  and  deueitful  wurruiity,  knowing  it  to 
be  iintriiu,  tlio  plaintitl'  nmy  recover  on  proving 
tho  warranty  only  witliout  tlio  Hciuiitur.  Chin- 
liolmv.  I'rouilfoot,  I.')  (J.  B.  20.3. 

A  declaration  that  defendant  by  falsely  pro- 
tending and  representing  to  the  phuntin  that 
there  was  Hutiicient  depth  of  water  in  a  certain 
bay  to  enable  tho  plaintil)'  to  load  his  vesaol 
there,  induced  the  plaintiH'  to  go  there  with  his 
vessel  fur  tliat  purpose,  and  thereby  incur  ex- 
pense, &c-.,  whereas  there  was  not  sutKcient 
water  : — Huhl,  suflieient,  on  motion  in  arrest  of 

1'udgincnt,    without    averring    that    defendant 
Lnew  of  the   want  of  water.     Jlarrey  v.   iVal- 
lace,  IG  Q.  H.  .WS. 

Held,  that  upon  a  count  in  case  alleging  de- 
fendant's knowledge  of  the  vicious  proiwnsity  of 
a  bull,  which  had  killed  the  plaintiif's  mare,  the 
fact  that  tho  defendant  had  at  once  admitted 
that  his  bull  had  done  tho  injury,  and  otl'ercd 
the  plaintiff  .iji  10,  was  properly  submitted  to  the 
jury  as  evidence  of  such  knowledge,  with  a 
caution,  however,  as  to  its  weight,  as  in  Thomas 
V.  Morgan,  2  Cr.  M.  &  11.  4!M).  Muhoii  v.  Mor- 
gan, 24  q.  K  328. 


SCIRE  FACIAS  AND  REVIVOR. 

I.  At  the  Suit  ok  the  Crown,  3455. 

II.  Against   Memiikks    of    Public    Com- 
panies, ;M5(!. 

III.  To  Repeal  Letters  Patent,  3457. 

IV.  To  Revive  Judgments,  3467. 

V.  On  Marriage  ok  Death,  3459. 

VI.  Death  of  Plaintiff  or  Defendant  in 
Ejec-i'ment— .SVc  Ejectment. 

VII,  Revivor  in  Equitable  Proceedings, 
MtiO. 

VIII.  In  Mortgage  Suits— .^ce  koRTOAOE. 

IX.  Revivor  of  Writ  of  Sequestration  — 
See  Sequestration. 

X.  On  Recognizances— <SiVe  Recognizance. 


I.  At  the  Suit  of  the  Crown. 

The  court  stayed  proceedings  on  a  sci.  fa.  on 
a  bond  to  the  Queen  aeainst  a  surety  for  the 
due  performance  of  the  duties  of  the  post  office 


I  nejian 


by  a  deputy-postmaster,  where  it  n|)(Kj4re,i,L 
when  default  wa«  made  by  thu  iltputynufc 
master  ho  was  in  g(M)d  circunmtiuiceii,  »i|,iT 
<leputy-iM)8tnift8ter  general  ha<l  taken' letufjjl 
from  him  for  tho  amount  of  liin  dtfauit  t^ 
surety  having  had  no  notice  of  tin'  ikfault  unti 
three  years  after  it  occurred,  wlan  tlic  deputyj 
ix>8tmaster  had  become  insolvent.  IWiL  it 
lioHlti;  «().  S.  551.  •'      '* 

In  debts  duo  to  the  crown  wliicli  woiiU  1 
cognizable   in  the  exche<|uer   in   ilngluuil  thi 
court  may  give  relief  when  it  aiipuin,  that  • 
law,  reason,  or  good  conscience  tliuduhtorslumij 
not  bo  charged.       lb. 

A.  and  B.  entered  as  co-suretitH  intu 
bonds    to  tho  crown    for  (".,   as  i>iivriiaat«r1 
militia.      ('.    became  a  ilufaidti  r.      [\m  a^v, 
proceeded  by  sci.  fa.  on  each  bonil,  und  nljtaioJ 
a  separate  judgment  against  eacli  Mirctv. 
satisfied   tho    judgment    against    liinmt'li'. 
moved  to  lie  aUowed,  on  payinjj  tin;  judgmcd 
against  himself  in  full,  to  stand  in  tlic  iihu; 
th«»  crown,  and  to  have  the  boiiilit  nf  tlw  cnn 
process  against  his  co-surety  for  a  iiidjuty  ui  i 
ju<lgmeiit  :— Held,    that   thu  cimrt  wcniM 
thus  relieve  B.  :  that  they  inij;!it  li.ivu  allmql 
him  to  proceed  in  the  name  of  tin;  cniwii  tu  e 
force  the  judgnient  which  had  lnvn  ulitiineiU 
sci.  fa.  against  A.,  but  this  tlioy  iMuld  uoti. 
do,   as  it  appeared  the  crown  had  ulrviulyg 
forced   that  judgment.     Hi'i/ina  v.  Lund  3  j 
B.  277. 

The  defendant  entered  into  a  joint  and  i 
oral  bond  to  the  Queen,  with  1).  it  S.,  I'urii 
faithful  discharge  by  S.  of  the  dutii'snt  depulj 
postmaster  at  (>.     On  sci.  fa.  a^'uinnt  ilet'ciula 
on  tlio  btmd,  ho  appeared,  and  njicin  its  Uiiigl 
out  on  Oyer,  demurred  to  it,  on  tlie  grmiiul  ti 
a  bond  of  this  nature  shindd,  sincu  the  pai 
of  tho  Post  Odico  Act,  0.  S.  C.  c.  ;t(),  have 
proceeded  on  by  suit  in  tho  nainu  of  tliei 
master-general,  and  not  by  »ci,  fa.  or  at  I 
instance  of  the  attorney-general ;— Held, 
though  tho  statute  may  autlnni/u  thoiKijtD 
ter  general  in  such  cases  to  mu  in  hi.^  i 
name,    the    words    "or    otherwise,"  omtiH 
therein,  do  not  deprive  the  crown  of  thu  i 
to  sci.  fa,  on  a  bond  taken  exjiiesslyinthond 
of  the   Queen.      Jtei/imi   v.    Mcl'htrmn,  I3| 
P.  17. 

Held,  that  the  crown  may  have  sci.  fa. 
one  or  against  all  of  the  joint  andseverali 
gors  of  a  bond,  but  that  tin;  jiroetcdiiig  muij 
against  all  or  each  one.     1  h. 


II.  Against  Members  ok  Ppblic  CoJiPi.'^ 

Tho  27-28  Vict.  c.  23,  s.  27,  ineori)oratio^ 
defendants,  enacts  that  every  shareluiMtr,  i 
his  stock  has  been  paid  u{),  sliall  Iw  lialile  t 
creditors  of  the  company  to  tin;  amount  u 
thereon  ;  "but  shall  not  be  h,  Me  toam 
therefor  by  any   creditor"  untd  an  ex« 
against  the  company  has  been  returneJ  im 
fied,  &c  :— Held,  that  sci.  fa.  would  lie  hy»J 
ment  creditor  of  the  company  against  a  fr 
holder,  though  the  gener.il  practice  here  is  tf 
ceed  by  action,  for  a  sci.  fa.  is  in  fact  «n  •' 
Owatkin  et  al.     v.  llarrUoii,  %  Q  B  ' 
Hagarty. — Sitting  in  vacation. 


f*t  will  not  allo- 
^ ")  »n  admiuistrat 
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niiero  to  a  docUratinn  ogainit  a  shareholder 

|«{i  joint  iiock  coinpany  for  thu  recovery  against 

g,  to  the  ADiiiunt  of  hill  unuaiil  stock,  of  an  un- 

iititxl  jttilKiiiuiit  »Kaiu8t  tnu  company,  ho  de 

I  un  tilt)  grounu  that  an  action  on  the  case, 

iluotaici.  fa.,  was  tho  proiior  remedy :— Huhl, 

jit  the  p<*>>>t  ^'as  one  of  practice  and  not  of 

j^lin«  ttinl  wiw  not  therefore  open  on  demur- 

!Jr  /'.'/"  V.  A  ii^tin,  2«  C.  l\  1 10. 

The  court  refuHcd  to  set  aside  a  judgment  ob- 
LjjKil  ag.iiiist  a  company  for  a  valid  claim,  at 
iutancu  of  a  Hharcholder  against  whom  a 
.  f>.  iilH'ii  it  bad  been  issued,  there  l>oing 
o'pridf  lit'  fnunl  or  collusion  between  tho  plain- 
"  u<l  the  coinoany  in  tho  obtaining  such 
Bent.  A'h'//'"/*  v.  The  Jifiit  Uuarnntee  Cu,, 
[Tk.  108.-('i  li.  Chamb.  -  Dalton,  C.  C.  tb  P. ; 
on. 


III.  To  Uki'Kai.  LErrKK.s  Patent. 

I  The  effoot  of  C.  S.  C.  e.  M,  8.   20,  sub-s.  2, 

jitingthnt  tlif  proceedings  on  a  writ  of  sci.  fa. 

[ftiieiU  »  patt'iit  shiiU  bo  ' '  according  to  the  law 

iluractitu  uf  tliu  Court  of  Queens  Bench  in 

idbml,"  is  til  introduce  the  Inipcriiil  Act  15  & 

IVici.  c.  M;t ;  -llelil,  therefore,  that  leave  to 

ilivir  |).irticulara  of  the  breaches,  which  should 

►vclwii 'K'li^'-'rcd  with  tliu  declaration,  could 

lly  W  LTiiiited  as  if  the  declaration  were  de- 

(rereil  ilf  novo  ;  fuiil  that  as  the  jury  had  been 

||iim,  uiul  tliiH,  therefore,  could  not  Ih!  done,  a 

jrlict  H!W  jirnpt'rly  directed  for  defendant.  The 

Bit  howuvtr,  upon  ulfidavit,  allowed  the  plain- 

Itinlolivur  iKirticulars,  on  terms.     Iti'ijiiia  v. 

It,■^,^l.  B.  U(i. 

|A  sci.  fa.  to  sot  a-sido  a  ]>atent  was  issued  at  tho 

ilvioe  nf  a  jiriviito  relator,  without  the  Kat  of 

ler  the  .ittoniey -general  of  the  Dominicm  or 

IliiiUrio  iuiviiig  l>een  first  obtained: — Held, 

I  Tliat  ;i  tint  w.is  necessary  ;  2.  That  the  attor- 


geiural  (if  Ontario  was  tho  proper  authority 
Ilviiiim  v.  I'aUee,  5  P.  11.  292.— 0. 


Ignnt  It. 
UTiamli.-Ualton,  C.  C. 


,i-  P. 


IV.  To  Revive  .Tuwiments. 

Ill'  Comiiwn  Law  Procedure  Act,  R.  S.  0. 
c.  50,  m.  :;:SS-^4J,  3:?;2-S3S.] 

\K\.  fa.  will  not  issue  against  an  heir  under 
SI.  11.,  altliDUgli  an  execution  may  have  is- 
ii^iiiist  tliL'  giiods  and  chattels  in  tho  hands 

Itii'j  ailmiiiistrator  and  been  returned  nulla 
Piii,rmii  V.  McKay,  Tay.  43. 

ie  court  refused  to  set  aside  upon  motion  a 
la.  issued  upuu  a  judgment  more  than  a  year 
|witliout  sci.  fa.  to  revive  it    Tho  ca.  sa.  Wivs 

ilj  irregular,  yet  not  void,  but  voidable,  and 
Ipnijier  remedy  would  seem  to  be  a  writ  of 
ilc\alhj  V.  Slephem,  Tay.  263. 

[iuilgment  on  sci.  fa.  against  B. ,  the  heir  of  the 
«[  owner  of  the  land,  and  a  fi.  fa.  thereon, 
(ding  the  siJe  of  lands  of  which  tho  deceased 
lieized  ou  a  specified  day,  previous  to  which 
^1  ilieil,  will  not  sustain  a  purchase,  and  a 
■I'l  deed  under  such  judgment,  and  the  li. 
N  uo  title.     Korev  v.  Muirhtad,  Dra.  486. 

pcourt  will  not  allow  tho  renval  of  a  judg- 
"  iiy  an  admiuistrator  pending  ou  appeal  to 


the  Court  of  the  novernor  in  Council  or  the  Kinu 
anil  Privy  Council,  altluniuh  it  be  suggested  and 
iirovod  by  afKduvit  that  Ute  administrator  han 
iMjen  informed  and  believes  the  plaintitf  in  tho 
court  l>elow,  in  whose  fa\our  tho  judgment  was 
given,  died  after  the  iudgnient  anil  before  the  al- 
lowance of  appeal.  WaMntrn  v.  Poiivll,  2  O,  H, 
46,3. 

It  is  irregular  to  issue  a  ca.  sa.  u]ioii  a  judg- 
ment more  than  a  year  old,  even  thougii  a  ti.  fa. 
has  been  issued  witiiin  the  year,  but  not  return- 
ed, without  a  sci.  fa.  Smill  v.  Tlionijiion,  E.  T. 
3  Vict.  ;    Wllnun  v.  JamieHon,  6  O.  S.  481. 

AVhere  a  writ  of  revivor  did  not  comply  with 
C.  L.  P.  Act,  IS.'iC),  s.  20'),  in  stating  by  way  of 
recital  the  reason  why  tho  writ  had  beconio 
necessary,  the  writ  was  set  aside,  (lalliinin  v. 
liiitler,  3  L.  J.  108.— C.  L.  Chamb.— Burns. 

Sci.  fa.  on  a  judgment  alleged  to  have  been  re- 
cove.'ed  against  defendant,  exccutri.x,  &c.,  (not 
M  executrix)  for  t2.")0.  Plea,  payment.  Defen- 
dants proved  payment  to  almut  fl.10.  An  ac- 
count '«.■?.•>  produced  by  the  plaintiff,  Hhcwing  due 
at  testator  a  death  t76  Ts.  4d.  Tiiis  wan  carried 
forward,  and  the  account  continued  for  sumo  time 
ajgainst  defendant,  leaving  a  l>alaiice  duo  altoge- 
ther of  CI  96  Pis.  Id.  Defendant  contended  that, 
as  the  ])ayments  proved  exceeded  the  aiimunt  duo 
by  testator  at  his  death,  she  was  entitled  to  a 
verdict  ;  but,  Held,  that  the  statement  in  tho  sci. 
fa.  did  not  amount  to  an  allegatinii  tlifvt  defen- 
dant was  sued  in  her  representative  character, 
the  word  executrix  l)eing  mere  description  ;  and 
that  the  plaintitf  was  therefore  entitled  to  a  ver- 
dicton  the  issue,  only  half  the  amountof  the  judg- 
ment having  been  proved  to  be  paid.  Semble, 
that  on  such  issue  tlie  ]>laintitTHhoulil  have  taken 
a  verdict  merely  that  the  judgment  was  unsatis- 
fied, not  for  any  specific  sum  ;  and  that  a  verdict 
so  taken  would  not  prevent  defendant  from  ob- 
taining relief  if  the  execution  on  the  judgment 
shouhllMj  endorsed  for  more  than  the  sum  due. 
CauijhiU  V.  Ti'ol,  12  Q.  B.  (ilO. 

Under  the  old  law  (before  29  Vict.  c.  57,  s. 
10,)  it  was  sutticient  to  issue  a  writ  of  execution 
within  a  year  fnim  the  entry  of  judgment,  and  it 
was  unnecessary  to  return  and  tile  it  within  that 
time,  llatl  v.  Bonlton,  9  L.  J.  21,3.— C.  L. 
Chamb. — A.  Wilson. 

Held,  that  the  death  of  a  defendant,  after  the 
placing  of  an  execution  in  the  sheriff 's  hands, 
did  not  make  it  necessary  to  revive  the  judg- 
ment against  his  executors  and  administrators, 
to  make  valid  the  seizure  under  the  writ  of 
goods  which  were  owned  by  defendant  at  tho 
time  of  his  death.  Turner  v.  Paltermn,  13  C. 
P.  412. 

In  an  action  .against  the  executors  of  W.  on  a 
judgment  obtained  against  F.  af.  sheriff,  and  A. 
&  W.  as  sureties  for  the  sheiifT : — Held,  that 
the  judgment  obtained  against  two  or  more  was 
joint ;  that  a  judgment  recovered  against  two  or 
more  defendants  does  not  render  them  joint  con- 
tractors within  C.  S.  U.  C.  c.  78,  s.  6 ;  and  that 
the  action  could  not  be  maintained  against  the 
sureties  as  survivors,  the  plaintiff's  remedy 
being  by  revivor  or  suggestion  under  C.  S.  U.  C. 
c.  22,  s.  312.    Oilchrkt  v.  Welkr  el  at.,  14  C.  P.  404. 

A  writ  of  execution  may  be  sued  out  at  any 
time  within  six  years  from  judgment  without  a 
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revivor,  and  it  during  the  six  years  it  is  sued 
out,  returned  and  filed,  the  same  consequences 
follow  as  if,  under  the  old  practice,  a  writ  had 
been  sued  out  within  a  year  and  a  day  and  re- 
turned and  filed — that  is,  such  writ  will  support 
a  subsequent  writ  issued  after  that  period  with- 
out a  sci.  fa.  or  revivor.  Jonkinit  v.  KerUy  et  al. 
2  L.  J.  N.  S.  104.-0.  L.  Chamb.— Draper. 

"Where  the  writ  was  issued  within  one  year 
after  entry  of  judgment,  an  alias  writ  issued 
more  than  six  years  thereafter  is  regular  with- 
out reviving  the  judgment.  Johnsson  v.  Mc- 
Kainw,  3  P.  R.2-29.— C.  L.  Chamb.— A.  Wilson. 

A  writ  of  revivor  or  suggestion  entered  upon 
the  roll  is  a  "  proceeding,"  and  a  judgment  is  to 
be  considered  as  "charged  upon  or  payable  out 
of  land"  wnthin  the  38  Vict.  c.  Hi,  s.  11.  0.,  so 
that  it  cannot  be  revived  by  writ  or  suggestion 
after  ten  years.  In  this  case  the  defendant  did 
not  set  up  the  limitation  upon  hearing  of  the 
rule  to  revive,  and  relief  was  on  this  ground 
refused  to  him.  Caupcr  v.  Keachie  ef  al.,  41  Q. 
B.  5!)(). — A.  Wilson,  sitting  in  vacation. 

See  Aijkmoorth  v.  Pattersoti  et  tix.,  21  Q.  B. 
269,  infra. 


V.  Ox  Marriage  or  Death. 

Ijcave  to  enter  a  suggestion  of  the  death  of 
plaintiff  and  proceed  under  the  210th  section  of 
C.  L.  P.  Act,  ISoG,  will  be  granted  upon  an  ex 
parte  application,  upon  an  affidavit  shewing  the 
nature  and  state  of  the  action,  and  that  the 
party  applying  is  plaintiff's  legal  representative. 
JfriufhiHiillcr  v.  Uberhord,  3  L.  J.  48. — C.  L. 
Chamb. — McLean. 

In  ejectment  under  the  old  form,  where  the 
lessor  of  the  plaintiff  died  before  tlie  trial  :^ 
Held,  that  no  sci.  fa.  was  necessary,  but  that 
judgment  might  be  entered,  and  a  writ  of  pos- 
session obtained.  Doe  d.  Hay  v.  Hunt,  12  Q.  B. 
625. 

When  a  plaintiff,  in  whose  favour  an  award  is, 
dies  after  tlie  award,  but  before  judgment,  the 
suit  does  not  abate,  but  judgment  may  be  enter- 
ed under  the  17  Car.  II.  c.  8.  No  execution, 
however,  can  issue  in  the  name  of  the  plaintiff's 
executor  without  reviving  the  judgment.  Proc- 
tor v.  JarvU,  15  Q.  B.  187. 

The  plaintiff  proceeded  by  writ  of  revivor  to 
obtain  execution  against  husband  and  wife  on  a 
judgment  recovered  against  the  latter  before 
marriage.  The  declaration  set  out  the  writ,  in 
which  the  judgment  was  stated,  and  prayed  exe- 
cution against  both  defendants  upon  it ;  and 
defendants  demurred,  on  the  ground  that  no  legal 
right  of  action  was  shewn  against  them,  and  that 
the  proceeding  by  writ  of  revivor  was  not  appli- 
cable :— Held,  that  under  the  C.  L.  P.  Act,  s.  143 
the  proceeding  was  proper,  and  that  the  right  of 
action  need  not  be  shewn,  but  only  a  right 
prim.1  facie  to  have  execution  on  the  judgment. 
Section  18  of  C.  S.  U.  C.  c.  73,  applies  only  to 
cases  where  judgment  has  not  been  obtained 
against  the  woman  before  marriage.  Ayksivorth 
V.  Patterson  et  ux.  21  Q.  B.  269. 

An  action  commenced  against  an  intestate 
may,  under  C.  L.  P.  Act.  c.  22.  s.  134,  be  re- 
vived and  continued  against  his  executors  de 


son  tort.  This  question  cannot  lie  raiscil  uniler 
a  plea  of  ne  unciues  executor.  Ktciiu  v  07/,„„ 
10  C.  P.  435.  ■       ""' 

There  is  no  power  in  the  court  or  a  jmWto 
order  or  permit  a  suggestion  to  bo  tiitcrtil  nf  th^ 
death  of  a  garnishee,  so  as  to  legalize  fxccution 
against  his  executors  or  administraturs  Wi<rl 
V.   Vance,  3 P.  K.  .323.— C.  L.  Cha'.uli.-lrjraper. 

Plaintiff  sued  defendant,  ownci-  of  a  stuamer  i 
carrying  passengers  for  hire,  cliaiyiiig  that  'ilain. 
tiff  was   received   by  defemlaut  as  a  iiass'iiimf 
from  T.  to  N.,  for  safe  carriage,  fur  rowar.l,  but 
<lefendant  did  not  safely  carry  jilaintitV,  wlniivaa  I 
in  conse([uence  seriously   injure<l,   Ikr.     Tlierei 
was  a  second  count  charging  it  to  liavu  lifiinlc. 
fondant's  duty  to  st(  p  at  the  ivha'f  at  X.,  and  I 
to  provi<le  safe  and  proper  gaiiirwayi-,  Itut'tiiatI 
defendant  refused  to  stop  to  cnalilt' pluiutili'tol 
laud  in  safety,  and  neglected  to  piovide  a  safe! 
gangway  or  other  means  and  a  rcasdiwlilu  n'jinjr-j 
tunity  for  plaintiff  to  lan<l,  in  conse(iiiena'  of| 
which  plaintiff,  in  landing  at  said  wharf,  wajl 
thrown  down  and  injured,  &c.    After  thu  ciim-l 
mencement  of  the  action  defendant  diid,  andl 
plaintiff  entered  a  suggestion  on  thf  rwurd  ;  hutl 
— Held,  that  the  action  died  Mitii  dcknilant,! 
and  could  not  be  revived  against  liis  executor  I 
Cameron  v.  MiUoii,  22  C.  P.  3.S1. 

A  sci.  fa.  upon  a  judgment  of  assets  iir.amlo 
acciderint  must  not  pray  excmitirm  df  ; 
generally,  but  only  of  such  a.ssuts  as  liave  '.  iinji 
to  the  executor's  or  administrator's  hands  .-iiic«| 
the  recovery  of  tlic  judgment.  A  sei.t'a,  "dj 
judgment  against  defendant  as  executrix,  iiiiiej 
the  will  of  C.  deceased,  allcgod  that  liui'l 
well  as  goods  and  chattels  had  come  to  tiieite 
fendaut's  hands  as  such  executrix  to  lie  aJiiiini 
istered,  and  prayed  execution  thereon  ;— HtiJ 
that  the  lands  of  which  the  testator  died  soize^ 
did  not  become  assets  in  the  hands  of  the  csej 
cutrix  to  be  administereil ;  and  there  lieing  \\n  c\i| 
d  "'ice  of  any  goods  and  chattels  having  so  comet 
the  defendant's  hands  as  such  executrix,  a  \  cnlicl 
was  entered  for  the  defendant.  'J'he  court  iiitu 
mated  that  the  plaintiffs  could  obtain  exiciitioJ 
against  the  lands  in  the  ordinary  way.  fAf 
CunnoUdated  Bank  o/ Canw'.a  v.  Camtron,  iH 
P.  71. 


VII.  Revivor  in  Equitable  PROC'EEDix(;i| 

When  any  of  the  parties  to  a  suit  dies,  ami  i 
is  necessary  to  bring  the  representatives  of  siic| 
deceased  party  before  the  court,  an  onler  I 
ameiul  the  bill  for  that  purpose  will  he  graiiK 
Smith  V.  Meredith,  2  Chy.  691. 

When  a  defendant  died,  and  the  plaintiff  i 
sired  to  amend  by  way  of  revi\'or,  pursuant  j 
sec.  15  of  the   9th  general  order,  the  court  ir 
timated  that  the  proper  mode  of  jiroeeedins" 
to  serve  notice  of  motion  to  amend  ujioiitl 

Eerson  intended  to  be  brought  before  the  cdhT 
y  the  amendment.     Ooodeve  v.  Mannm,] 
Chy.  101. 

When  it  becomes  necessary  to  revive  l).v ' 
of  amendment  against   infant  defendants, 
proper  course  is  to  am'^iid  simply  in  tlie  f 
instance  by  making  the  infants  parties. 
that  has  been  done,  if  the  infants  fail  to  ban 
guardian   appointed,    the  plaintiff  m^y  apjl 
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lader  order   13  to   have  a  solicitor  appointed  [  ularity,  as  not  being  by  petition,  the  costs  of 
niardian,  ami  i'»  either  case  the  plaintiff  will  be    opposing  it  were  refused.     IfarvUon  v.  Gvier,  2 
-  .,  ixjsitinn  to  move  that  tlie  suit  do  stand 
revived    Kirkpat rkk  v.  Fomjuefte,  4  C'hy.  549. 

ffberc  tiie  pl.iintiff  in  a  redemption  suit  died 
before  tin;  ilecree  pronounced  had  been  drawn 
„  leaving  infants  his  real  representatives  : — 
llelil  that  before  an  application  to  revive  could 
bemiiile,  the  deci-ee  must  be  drawn  up,  and  a 
mmlian  ad  litem  appointed.  lieamuh  v.  Povte- 
^ '  1  thv-  Chamb.  32.     «' 


n<j, 


-Blake. 


Where  infar.ts  have  been  made  parties  by 
revivor,  tliey  cannot  set  up  a  defence  which 
their  ancestor  had  not  set  up,  except  when  such 
jBcestor  lias  been  prevented  by  fraud  or  mis- 
tiiie  from  pleading  such  defence  ;  and  all  the 
more  particularly  where  the  deceased  defendant 
1  liiu  been  guilty  of  gross  laches.     Burke,  v.  Pyiic, 

Chy.  Chamb.  103.— Taylor,  Secretanj. 

It  a  sole  defendant  die  before  the  bill  is  served 
1  upon  him,  there  is  no  suit  in  court ;  the  plain- 
tiff, therefore,  cannot  revive,  and  if  he  take  out 
iidnlerto  revive  under  such  circumstances  it 
1  fill  lie  liischarged  with  costs.      Wittsou  v.  Jiam, 
juhv.  Chamb.  295. — VanKougbnet. 

Where  a  defendant  becomes  insolvent  after  the 
I  stvke  of  the  bill  upon  him,  but  before  the  time 
k  answering  expires,  and  the  suit  is  thereupon 
irtrivfil  against  tlie  assignee,  it  is  necessary  to 
htrvcthe  assignee  with  the  bill  as  well  as  with 
lihe nnler  to  re\ive,  or  an  order  pro  confesso  can- 
Inotbe  (ihtained.  Smith  v.  Lineit,  1  Chy.  Chamlj. 
bs.-Mowat. 

huriiig  the  progress  of  an  administration  suit, 
luil  alter  the  maater  had  nuide  his  report  charg- 
litg  the  executors  jointly  with  receipt  of  assets 
Jdi  the  estate,  one  of  them  died,  and  the  plaintiff 
Ibynay  of  revivor  made  his  personal  representa- 
Itive  a  [larty.    A  motion  to  discharge  the  order 

hevivctr  on  the  ground  that  no  abatement  had 

lien  jjlace,  was  refused  with  costs.  Clousten 
[r,J/di««,  14  Chy.  261. 

Persons  who  acquired  an  interest  in  the  subject 
iltliesnit  hefore  the  suit  was  commenced,  can- 
Kt  k'  made  parties  by  an  order  of  revivor. 
)/*«:«  V.  ikDonnd,  15  Chy.  442. 

.  The  defendants,  though  aw.ire  that  A.  had  no 

pMt  in  the  matters  in  question,  made  him  a 
rtv  plaintift',  by  order  of  revivor  obtained  on 
tciiic.    A.  was  then  and  for  some  time  after- 

^itds  under  the  belief  that  he  had  been  made  a 

rtyproiierly  ;  and  even  after  he  found  out  that 

1  been  made  a  party  improperly,  he  did 

fct  petition  to  have  the  order  of  revivor  set 

pk  aa  against  him,  till  he  found  that  he  was 
reju.liced  hy  it.  The  court  granted  the  appli- 
itiou,  on  his  paying  the  costs  of  the  petition 
liny  costs  incurred  by  his  having  been  made 

Ipirty.   HmM  v.  Ounn,  2  Chy.  Chamb.  230.— 

luKoughnet. 

[Wlere  an  order  to  revive  is  obtained  to  add  a 

ywho  is  an  assignee  of  the  defendant,  it  is 

t  necessary  to  describe  him  in  the  order  as 

,         Briijham  v.   Smith,  2  Chy.  Chamb. 

ti.-uylor,  Secretary. 

1^  application  to  amend  after  decree,  under 
TKt  4H8,  hy  adding  a  party  interested  in  the 
W' «f  redemption,  need  not  be  on  petition, 
,« "properly made  on  motion.  Where  such 
linohon  was  opposed  on  the  ground  of  irreg- 


Chy.  Chamb.  440. — Taylor,  Secn'tari/. 

Where  under  a  decree  for  sale  founded  on  a 
registered  judgment  certain  lands  were  sold,  and 
several  years  afterwards  other  lands  affected  by 
the  judgment  were  discovered,  they  were  ordered 
to  be  sold  ; — Held,  that  it  was  not  necessary 
under  such  circunMtances  to  revive  the  suit. 
Dirkeij  v.  Heron,  2  Chy.  Chaml).  490. — Van- 
Kougbnet. 

AVhere,  after  a  defendant's  lands  were  seized 
under  a  writ  of  sequestration,  the  defendant  died 
intestate,  it  was  held  that  his  widow  was  not  a 
pro])er  party  to  the  order  to  revive.  A  motion 
to  discharge  an  order  to  revive  cannot,  without 
leave  of  the  court,  be  made  after  fourteen  days 
from  the  service  of  the  order  ;  and  mere  service 
of  notice  within  the  fourteen  days  is  not  a  suffi- 
cient compliance  ■Nvith  the  general  order  339. 
The  notice  of  motion  in  such  a  case  need  not  set 
forth  the  previous  proceedings.  Harris  v. 
Metjer.'i,  16  Chy.  117. 

Motion  before  a  judge  to  set  aside  an  order  to 
revive  was  held  to  be  too  late  after  fourteen 
days.  But  under  the  circumstances  the  court 
gi'a''ite<l  an  enlargement  of  the  time.  McUroy 
V.  Hawke,  3  Chy.  Chamb.  66. — Strong. 

A  plaintiff  submitted  to  a  demurrer  and  ob- 
tained an  order  to  amend,  by  which  lie  wa.s  re- 
quired to  make  the  amendments  within  fourteen, 
days.  This  he  failed  to  do  but  took  out  ex 
parte  and  served  an  oi-der  of  revivor,  the  demur- 
ring defendant  having  died  after  the  expiration 
of  the  fourteen  d.iys  : — Held,  that  by  his  failure 
to  amend  within  the  time  limited,  the  plaintiff's 
right  to  amend  was  gone,  unless  by  a  special 
application  he  obtained  an  order  enlarging  the 
time.  Held,  also,  that  the  plaintiff  was  not 
warranted  without  notice  to  the  defendant  in 
taking  any  further  steps  in  the  cause  before 
making  the  amendments  for  which  in  the  first 
place  the  bill  was  preserved,  and  be  could  not 
therefore,  issue  an  ex  parte  order  of  revivor. 
Carry.  Moffat,  0  L.  J.  N.  S.  52.- Chy.  Chamb. 
— Holmested,  Referee  ;  Blake. 

An  application  to  set  aside  an  order  to  revive 
for  irregularity  is  properly  entitled  in  the  abated 
suit,  but  if  it  be  made  upon  any  other  ground 
the  style  of  the  cause  as  revived  should  be  used. 
lb. 

An  application  to  set  aside  an  order  of  revivor 
should  be  made  to  the  court  and  not  in  cham- 
bers, Niciholson  v.  I'eile,  2  Be;-' v.  497,  not  fol- 
lowed .     Ih. 

An  order  of  revivor  is  the  appropriate  proceed* 
ing  in  all  cases  of  assignment  pendente  lite. 
Matthews  v.  Hears,  21  Chy.  99. 

Bill  against  two  executors  and  others.  One  of 
the  executors  died.  A  motion  by  the  surviving 
defendants,  including  the  co-executrix  of  de- 
ceased defendants,  to  compel  plaintiff  to  revive, 
or  in  default  dismissal,  was  refused : — Held, 
that  the  proper  parties  to  move  were  the  repre- 
sentatives of  deceased  defendant,  and  that  the 
surviving  defendants  might  move  to  dismiss  for 
want  of  prosecution  in  tno  usual  way.  Watson 
v.  Watson,  G  P.  R.  229.— Chy.  Chamb. -Holme- 
sted,  R^eree. 
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SCRIP. 
See  Land  and  Scrip. 


SEAL. 


J.  Contracts  with  Corporations — See  Cor- 

rORATIONS, 

II.  Of  Notaries — See  Notary  Public. 
IIL  To  Nisi  Prius  V.AcoRDS—Sce  Trial. 
IV.  To  Writs — See  Practice  at  Law. 


A  grant  from  the  crown  must  be  a  matter  of 
record  and  under  the  great  seal.  An  exemplifi- 
cation under  the  great  seal  of  a  grant  invalid  in 
its  inception,  will  not  have  the  effect  of  making 
such  grant  valid  by  relation  from  its  commence- 
ment.    Doe  d.  Jackson  v.    Wllken,  4  0.  S.  142. 

A  grant  of  lands,  in  1784,  by  the  then  gover- 
nor of  the  province  of  Quebec,  and  under  his  seal 
at  arms,  to  the  Mohawk  Indians  and  others,  con- 
veyed no  legal  estate  ;  as  not  being  by  letters 
patent  iinder  the  great  seal,  and  for  want  of  a 
grantee  or  grantees  capable  of  holding.  Doe  d. 
Sheldon  v.  Ihtmsaij  el  al.,  9  Q.  11.  105. 

Evidence  of  one  witness  that  he  had  seen  the 
seal  of  a  foreign  court,  and  believed  the  seal  affix- 
ed to  the  tlocunieut  produced  to  be  the  seal  of 
that  court,  and  of  another  witness  that  he  had 
been  to  the  office  of  the  foreign  court  and  com- 
pared the  seal,  which  was  shewn  to  him  by  an 
officer  of  the  court,  with  that  produced  in  evi- 
dence : — Held,  sufficient  prima  facie  evidence  of 
the  judgment.     Jlall  v.  Armour,  5  O.  S.  .3. 

Semble,  that  a  warrant  issued  by  justices  of 
the  peace  sitting  in  Quarter  Sessions  having  no 
seal  does  not  make  it  invalid.  Fraitei'  v.  Dick- 
son, .f)  Q.  B.  2.31. 

Where  a  seal  is  set  opposite  to  the  name  of 
the  party  signing,  the  document  must  be  treated 
as  under  seal,  alt!iough  the  testatum  is,  "I 
hereby  subscribe  myself. "  Whillier  v.  McLennan, 
13  Q.  B.  638. 

The  court  refused  to  quas'i  a  by-law  on  the 
ground  that  it  had  not  been  sealed,  as  without 
wie  seal  it  could  not  be  treated  as  a  by-law.  In 
re  Croft  and  the  MimkiiKdity  of  the  I'ownship  of 
Brooke,  17  Q.  B.  2fi9. 

On  application  to  (piash  a  by-law  passed  on  the 
2l8t  December,  18()0,  under  the  Temperance  Act 
of  1864,  to  prohibit  the  sale  of  intoxicating  li- 
quors, and  submitted  to  the  electors  on  the  2nd 
February,  1870,  it  appeared  that  no  seal  had  been 
attached  to  the  by-law  until  after  the  2nd  March, 
1870 : — Held,  that  it  was  no  by-law,  and  there- 
fore, could  not  be  quashed  ;  but  the  rule  to  quash 
it  was  discharged  without  costs.  In  re  Motta- 
slied  and  the  Corporation  of  the  County  of  Prince 
Edward,  30  Q.  B.  74. 

The  covenant  on  the  back  of  a  mortgage  had 
no  seal  on  it  when  produced  at  the  trial,  but  there 
was  a  mark  of  where  the  seal  had  been,  and  the 
witness  to  its  execution  swore  he  had  put  a  seal 
on  it  before  execution.  It  was  contended  ou  de- 
fendant's part  that  the  covenant  was  invalid,  not 


being  proved  to  be  under  seal.     The 


being  proved  to  be  under  seal.  The  point  btina 
left  to  the  jury,  and  they  having  foimd  for  the 
plaintifT,  the  court  considered  the  eviilence  suf 
ficient  to  support  the  finding.  Sttimrt  v  rinri 
13C.  P.  203.  *' 

Held,  that  where  one  of  two  partners  signed  in 
the  name  of  both  in  the  presence  of  the  other 
and  for  him,  with  his  assent,  thougli  tliere  wai 
but  one  seal,  it  was  the  deed  of  both,  l/oo,-,  <■ 
Boyd  el  al.,  15  C.  P.  513. 

Land  having  been  sold  for  taxes  under  a  war- 
rant issued  without  a  seal ;— Hehl,  tiiat  the  sale 
W6B  invalid,  and  the  defect  not  cured  by  '.'9  Vict 
0.  26.    Morgan  v.  Quesnel,  26  Q.  B,  o3i)," 

See  also  "Deed"  L  3  p.  lOH. 


SEAECH  WARRANT. 

Held,  that  the  direction  of  a  search  warrant 
to  the  constable  of  Thorold,  not  naming  liim,  to 
execute  the  warrant  in  the  townslii]!  of  Louth 
was  good.     Jonefi  v.  Boss  et  al.,  3  Q.  B.  328. 

Actions   for  maliciously  issuing  .search  war- 
rants.    See  Lucy  v.  Smith,  8  Q.  B.  ,")I8,  p.  21!)7;  I 
McXellis  v.  Qartshore,  2  C.  P.  464,  p.  219;, 


SECOND  APPLICATION'. 

See  Practice  at  Law. 


SECURITY. 

I.  Collateral — See  Collateral  SECTRiiy. 

II.  Assignment     of  —  Ste     Princii'al  .lv&I 
Surety. 

III.  For  Costs. 

1.  Generally — See  Costs. 

2.  In   Appeals  from   Coniili/  Cuiir(ti—S<i 

County  Courts. 

3.  In  Appeals  from  Sujicrior  OjurU—S't 

Error  and  Appeal. 

4.  In  Controverted  Elections — S'ce  PabluI 

ment. 


SEDUCTION. 
I.  Action  foe. 

1.  Persons  Entitled  to  Sue. 

(a)  Parents.  3465. 

(b)  Step-parents,  3466. 

(c)  Persons  in  Loco  Parcnt'm,  34oT. 

(d)  Masters,  3468. 

(e)  Continuation  of  Action  afkr  PI* 

tiff's  Death,  3468. 

2.  Pleading. 

(a)  Accord  and  Satisfaction.  3W8. 

(b)  Other  Cases,  3469. 

3.  Evidence. 


3165 


SEDUCTION. 


3466 


(a)  Of  nape,  3471. 

(b)  Other  CoJii's,  3471. 
1.  DamwjM—See  6,  infra. 

5.  Po«(!(,  347.3. 

6.  K(w  Trial,  3473. 

7.  Other  Cases,  3475. 

II.  Miscellaneous  Cases,  3475. 

III,  Illegitimate  Child— -See  Bastard. 

I.  Action  fob. 

[See  R.  S.  0.  c.  6/.] 

1 .  Persons  Entitled  to  Sue. 

(a)  liarents. 

The  father  of  an  illegitimate  daughter  cannot, 
under  7  Will-  IV.  e.  8,  bring  the  action  merely 
on  the  groniid  of  being  her  fathei'.  Bifjijs  v. 
Bmhnm,  1  Q.  B.  160. 

The  mother  of  an  illegitimate  daiighter  can 
odIv  maintain  an  action  for  her  seduction,  on  the 
principles  of  the  common  law,  but  she  is  so  far 

I  loco  parentis  that  damages  may  be  piven 
I  bevoiid  the  mere  loss  of  service.  Muckkroy  v. 
hmkwi,  1  Q.  B.  351. 

But  she  cannot,  under  the  Act,  C.  S.  U.  C. 

c.  H,  maiiitiiiu  the  action,  if  the  daughter  while 

I  sfiiuced  was  living  with  the  defendant.  Remarks 

bv Draiier,  C.  J.,  as  to  the  eflfect  of  the  statute 

ill  nttaining  its  object.     Hicks  v.  Ross,  25  Q. 

IB.  50. 

Under  7  Will.  IV.  c.  8,  seduction  followed  by 

preguancy  entitles  the  parent,  even  before  tlie 

birth  of  the  child,  and  to  the  exclusion  of  any 

I  other  party,  to  maintain  an  action,  although  the 

[daughter  hail  from  tender  years  been  living  in 

[the  t'amily  of  a  stranger,  and  continued  to  re- 

I  fide  there  up  to  the  time  of  bringing  the  action. 

[Draper,  J,,  diss.     L'Esperance  v.  Duchene,  7  Q. 

iB.UG. 

.An  action  for  the  seduction  of  the  plaintifif 's 
[daughter,  may  be  maintained  before  the  birth  of 
Itte  child.    Westacot  v.  Powell,  2  E.  &  A.  525, 

A  "widow"  is  not  an  "unmarried  female," 
IwithinT  Will.  IV.  c.  8,  and  her  father  cannot 
jiue  for  her  seduction  when  she  was  not  living 
jin  his  service,  but  in  that  of  her  seducer.  Kirk 
Iv.  Loh;/,  7  C,  P.  363;  Anderson  v.  Rannie,  12 
|C.  P.  536. 

In  this  case  the  proof  of  service  was  lield  in- 
liatticieiit  to  support  the  father's  action.  Ander- 
Imw  Rannie,  12  0.  P.  536. 

The  plaintiff,  a  widow,  sued  the  defendant  for 

m  seduction  of  A.,  her  daughter.     The  seduc- 

pon  took  pLice  in  October,  1861,  during  the  life- 

meof  the  plahitiff 's  husband,  father  of  A.,  the 

laughter.    On  the  15th  of  June,  1862,  the  father 

died,  and  on  the  16th  of  July,  1862,  a  child  was 

W  by  the  daughter : — Held,  that  the  action 

|»u  not  maintainable  without  proof  of  actual 

Wrice,  and  as  the  plaintiff,  neither  at  the  time 

Tithe  seduction,  nor  subsequently  when  by  her 

Mghter  being  pregnant  the  right  of  action 

»me  complete,  was  entitled  to  her  services, 

[lie  could  not  be  said  to  have  lost  those  services 

y  the  misconduct  of  defendant.     A  nonsuit  was 

tefore  entered.    Smart  v.  Hay,  12  C.  P.  528. 


Held,  (Hagarty,  C  J.,  diss.)  that  the  parent 
may  sue  for  the  seiluotion  of  his  daughter,  though 
he  was  resident  abroad  at  the  birth  of  the  child, 
and  a  cause  of  action  at  common  law  has  vested 
in  a  master,  whom  she  served  : — Held,  also,  that 
the  question  may  be  raised  under  a  plea  of  not 
guilty.     Cromie  v.  ,Skene,  19  C.  P.  328. 

To  an  action  by  the  mother,  alleging  that  the 
seduction  took  place  after  tlie  father's  death, 
defendant  pleaded  that  the  daughter  was  not 
the  plaintiff's  servant,  and  that  for  ten  years 
before  and  ti\x'  years  since  the  cause  f>f  action 
arose  the  plaintiff  had  continually  aliandoned 
and  refused  to  proviile  for  and  to  entertain  the 
daughter  as  an  inmate  : — Held,  plea  bad,  for  the 
mere  abandonment  would  not  of  itself  divest  the 
right  of  action,  though  it  should  affect  the 
damages ;  and  there  was  no  allegation  of  the 
cause  of  action  being  vested  in  any  other  person. 
James  v.  Haiekins,  25  C.  P.  346.  — Hagarty, 


See  Hoijaii  et 
3471. 


v.  Aikman,  30  Q.  B.  14,  pi 


(b)  Sli'p-2>arents. 

Declaration  by  husband  and  wife,  for  seducing 
the  daughter  of  the  wife  by  a  former  marriage, 
alleging  her  to  be  the  servant  of  the  plaintiffs, 
whereby  the  plaintiffs  lost  her  services  : — Held, 
bad ;  for  if  the  cause  of  action  accrued  before 
the  intermarriage  of  plaintiffs  the  girl  was  not 
then  the  servant  of  the  husband,  and  if  after 
she  Wiva  his  servant  alone,  so  that  in  either  case 
she  could  not  be  the  jilaiiitiffs'  servant,  as  alleged. 
Smith  etux.  v.  Crookcr,  23  Q.  B.  84  ;  followed  in 
Green  et  ux:  v.  WriijUt,  24  Q.  B.  245. 

Quoere,  whether  sec.  1  of  the  Seduction  Act, 
C.  S.  U.  C.  c.  77,  applies,  except  where  the  fe- 
male seduced  ' '  was  at  the  time  of  her  seduction 
serving  or  residing  with  another  person."  Sem- 
ble,  that  sec.  3,  postponing  the  right  of  the 
master  for  sis;  months  to  that  of  the  father  or 
mother,  refers  only  to  the  new  right  of  action 
given  to  the  latter  by  sec.  1 ;  and  if  so,  Qu.nere, 
whether  the  ground  upon  which  the  plaintiff 's 
verdict  in  Mcintosh  v.  Tyhurst,  23  Q.  B.  565, 
was  set  aside,  can  be  maintained.  Green  et  ux. 
v.  Wri(jht,  24  Q.  B.  245. 

A  widow  having  an  unmarried  daughter  mar- 
ried the  plaintiff,  and  took  the  daughter  to  her 
new  home.  While  living  there  ■and  performing 
acts  of  service  she  was  seduced : — Held,  that 
the  step-father  might  maintain  an  action  as  at 
common  law,  though  six  months  had  not  ex- 
pired from  the  birth  of  the  child,  for  it  could 
not  be  said  that  the  daughter  was  at  the  time  of 
her  seduction  noi;  living  with  her  mother,  but 
with  "another  person,  within  sec.  1,  of  the 
Seduction  Act,  and  sec.  3  therefore  did  not  ap- 
ply. Remarks  as  to  the  object  and  proper  con- 
struction of  the  statute.  Mcintosh  v.  Tyhurst, 
24  Q.  B.  443. 

See  Mcintosh  v.  Tyhurst,  23  Q.  B.  565,  which 
is  in  effect  overruled  by  the  above  decision  ;  and 
Green  et  ux.  v.  Wright,  supra.     lb. 

Declaration  by  H.  W.  and  M.  W.,  husband 
and  wife,  that  defendant  after  the  C.  S.  U.  C. 
c.  77,  and  the  death  of  E.  R.'s  father,  who  was 
the  former  husband  of  M.  W.,  and  during  the 
intermarriage  of  the  plaintiffs,  and  while  E.  B. 
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resiileil  with  H.  W.,  seduced  said  E.  R.,  being 
the  (laughter  and  servant  of  M.  W.,  whereby 
M.  W.  lost  her  services  ;  and  this  action  is 
brought  by  M.  ^V.  as  her  mother,  under  the 
statiitc,  and  H.  AV.  is  joined  for  conformity:  — 
Hehl,  following  the  last  civse,  that  the  declara- 
tion was  bail,  for  under  the  circumstances  the 
statute  ditl  not  apply,  and  the  step-father  should 
have  sued  as  at  uoninion  law.  ]Vateni  el  ux.  v. 
Poiw/y,  -20  Q.  li.  ;«G. 


(c)  Persona  in  Loco  PavcntU. 

Where  an  action  is  brought  by  the  brother  of 
the  gill,  not  by  the  parents,  the  statute  does 
not  apjily,  and  proof  of  service  must  be  given. 
McKuij  V.  Burlcj,  18  Q.  B.  251. 

In  an  action  (both  parents  being  dead)  by  the 
brother  of  the  girl,  who  was  living  with  him  at 
the  time  of  the  seduction,  under  an  agreement 
to  remunerate  lier  for  Iter  services,  the  court 
refused  to  set  aside  a  verdict  for  the  planitilF,  on 
the  ground  of  misdirection  in  telling  tlie  jury 
that  the  plaintill' was  legally  entitled  to  damages 
for  distress  of  mind,  injury  to  tlie  feelings  and 
reputation,  and  dis^-ace  brouglit  upon  him,  as 
standing  in  loco  parentis.  Patemuii  v.  Wilcox, 
20  C.  I'.  385. 

In  an  action  by  the  plaintifl",  the  husband  of 
the  seduced  girl's  aunt,  it  appeared  that  the  girl 
had  been  entrusted  when  ten  years  of  age  to  the 
aunt  by  her  motlier,  who  died  in  1867,  her 
father  being  resident  in  the  United  States.  The 
girl  then  lived  witix  the  aunt,  and  on  the  aunt's 
marriage  with  the  plaintiff  in  1871 ,  she  still  con- 
tinued to  live  with  the  aunt  and  her  husband, 
rendering,  but  without  any  contract  of  hiring, 
the  services  usually  rendered  by  a  farmer's 
daughter  or  servant,  until  September,  187.3, 
when  she  left  and  went  to  live  with  one  AV.  at 
Guelph,  but  without  being  in  any  way  bound  to 
him,  to  learn  the  millinery  Itusiness  by  what  was 
called  the  season,  lasting  from  September  to 
January,  and  from  April  to  July,  and  at  the 
close  of  each  season  returning  to  the  plaintiff  and 
living  witli  liim  and  the  aunt  as  before.  In 
Febniary,  1875,  while  residing  with  the  plaintiff 
and  lier  aunt,  on  her  return,  she  was  seduced 
by  the  defendant.  In  March  she  again  left  the 
plaintiff'  and  returned  as  before  to  W.  's,  but  be- 
fore the  expiration  of  tlie  season  she  left  him 
and  went  into  a  millinery  establislunent  in 
Toronto,  on  the  same  terms  as  at  W.  's,  return- 
ing in  September  to  the  plaintiff",  and  living  as 
l)efore  witli  him  and  her  aunt ;  and  while  so 
living  with  them,  a  child  was  born  :— Held,  that 
there  was  sufficient  evidence  of  the  plaintiff 
being  in  loco  parentis,  and  of  loss  of  service  to 
him,  to  entitle  him  to  maintain  the  action,  and 
to  recover  damages  beyond  the  mere  loss  of  ser- 
vice. A  nonsuit  was  therefore  set  aside,  and  a 
verdict  entered  for  §400,  which  the  jury  had 
assessed  as  the  damages.  A  heniefhy  v.  McPher- 
mn,  2()  C.  P.  516. 

Declaration  for  the  seduction  of  one  C.  T., 
alleging  that  at  the  time  of  the  seduction  she 
■was  the  sister  and  servant  of  the  plaintiff, 
whereby,  &c.  Plea,  tliat  at  the  time  of  the 
child's  birth  C.  T.  's  father  was  dead,  and  her 
mother  was  then  and  still  is  alive  and  a  British 
subject)  and  at  the  commeucemeut  of  the  action 


was  and  still  is  a  resident  of  the  Province ;  ,-.[,j 
that  C.  T.  is  her  legitimate  daugliter :- Htij, 
declaration  good,  and  plea  bad  ;  fur  tlie  iletlara- 
tion  shewed  a  common  law  right  in  tlie  ijlaintiff 
to  maintain  the  action,  and  the  ple;i  ilnl  n.jt  ^ 
shew  enough  to  divest  it  under  the  statutt  in 
favour  of  the  mother.  Tweedlit  v,  Boii'u  ■'<• 
U.  P.  561. 


(d)  Musters. 

The  stat.  7  Will.  IV.  c.  8,  restrains  tlit- ma,- 
ter  of  an  unmarried  female  from  suing  f'lrlur 
seduction  until  six  months  liave  elupsid  fr,,,,, 
tlie  birth  of  the  child,  and  it  be  lirst  wtii 
whether  her  father  or  mother  within  th;it  time ' 
(not  having  abandoned  her  befoie  liei- seiluctiun) 
intend  ])ringing  the  action.  WliUfithl,  v.  Jq,;,/ 
1  Q.  B.  223. 

See  Cross  v.  Ooodman,  20  Q.  B.  '242,  imra. 


(c)  Continuation  of  Action  after  Plniidif.i  bnifh. 

Where  the  plaintiff,  a  widow,  reeoverwl  a  ver- 
dict for  $2,000,  for  the  sc<luction  of  her  ilaiii;li- 
ter,  and  a  new  trial  was  granted  on  payment  di'  i 
costs,  and  plaintiff  subsequently  died  befdre  the  ] 
costs  were  paid,  an  order  was  made  to  enter  a  sug- 
gestion of  plaintiff's  death,  and  to  proeeeil  with  I 
the  action  m  the  name  of  tlio  porsoual  reineaen-  ] 
tative.     Chisholm  v.  Goodman,  6  L.  ,).  Si— C. 
L.  Chamb. — ^McLean. 

The  right  of  action  does  not  survive  to  the  I 
administrator  of  the  original  plaintiff,  tlicuKitker  ] 
of  the  deceased,  and  damages  ocoasioueil  tn  the  I 
estate  in  the  nursing  and  attending  of  the  I 
daughter,  do  not  entitle  the  adniinistiatur  in  j 
continue  the  action.  Ball  v.  Gowlimui,  10  C.  1 
174. 

The  plaintiff  sued   for  the  seduction  uf  her  i 
daughter,    claiming  the   right  to  continue  the  | 
action  upon  a  writ  issued  Ijy  the  father  in  his  j 
life-time,  and  declared  for  loss  uf  service  ;«  be- j 
tween  mistress  and  servant.     Tlie  seiluctieii,  it  ] 
was   proved,  took  place,   and  a  cliiUl  was  Wni  j 
while  the  daughter  resided  with  her  paients, 
and  during  her  father's  life  time  :— Held,  1. 
That  the  right  of  action  did  noi  survive  to  the  | 
mother  ;  2.  That  it  was  necessary  (tlie  case  not  I 
coming  within  our  statute)  to  allege  ami  prove  j 
the  relation  of  master  and  servant,  and  the  loss] 
of  service  occasioned  thereby.    Jlecdeyw  Inm- 
I  nier,  11  C.  P.  527. 

!  Where  the  mother  of  the  girl  seJnceil  sued  I 
within  six  months  from  the  birth  of  the  eliilJ:  j 
— Held,  that  by  the  statute  the  master's  right  j 
of  action  was  taken  away,  notwithstanilingthatl 
the  suit  brought  by  the  mother  had  abated  owim  j 
to  her  death  after  verdict  in  her  favour  baa  I 
been  set  aside,  and  before  a  new  trial  granted] 
had  taken  place.    Cross  v.  Ooodmm,  20  Q-  B.  ■^■\ 


2.  Pleadimj. 

(a)  Accord  atul  Sati^'action. 

Declaration  in  seduction,  by  the  father,  Plea,! 
in  effect,  that  after  the  seduction  it  was  agrealj 
between  plaintiff  and  defendant  thatif  Jefen-j 
dant  woim  agree  to  take,  maintain,  aud  sujiiwrt  j 


traction   of  the 
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I Ihe  chilli  at  his  own  costs,  &c.,  from  the  date  of 
I  li  .(^reement,  plaintiff  would  accept  the  same 
all  satisfaction  and  discharge ;  and  that 
I  Jefemlant,  in  pursuance  thereof,  did  agree  so  to 
L  ,nil  jilaintiff  accepted  said  aL'reement  in  full 
lutisfaotion.  &c.  Replication,  that  before  said 
Ijmtment  was  made,  the  mother  of  the  child 
I  Mile  tlie  usual  statutory  atlidavit,  and  filed  it 
Ifithmtlic  re((uircd  time,  and  before  the  alleged 
Ijfturd,  ii>  the  otiico  of  the  clerk  of  the  peace  ; 
lioil  that  (lefendaiit,  before  and  at  the  time  of 
[the  making  of  such  alleged  agreement  and 
lici'onl,  was  liable  in  law  to  maintain  and  sup- 
Iporttlie  child  : — Held,  on  demurrer,  plea  good, 
iBsettiin'  nut  an  agreement  on  defendant's  part, 
Iforwhicli  a  sullicieut  consideration  appeared  in 
|lu3  mutertakiiig  a  liability  which  he  was  not 
|l»iiml  to  assinnc,  and  that  defendant  was  not 
lobht'eil  to  shew  that  he  had  actually  performed 
Ite  aj,'reemciit,  as  this  was  unnecessary  to  sup- 
Iport  tlie  aeeonl  set  up  by  the  plea.  Held,  also, 
Itkat  tlic  replication  was  bad,  and  did  not  dis- 
Ipke  the  i)lea.     McHwjh  v.  Grcar,  18  C.  P.  488. 

T(i  an  action  for  the  sciluction  of  plaintiff's 

linighttT,  the  defendant  pleaded,  on  ecjuitable 

Imumls,  that  the  plaintiBf  and  his  daughter  had 

lenttred  into  an  agreement  under  seal  with  de- 

Ifenilaiit  for  the  settlement  of  the  suit,  and  other 

ImttcTS,  (setting  it  out)  by  which  the  amount  to 

Ibeiiaidhy  defendant  was  fixed  at  $120,  which 

Itlie  defendant  agreed  to  pay  by  instalments  of 

Pl.i  at  the  time  specified  ;  and  it  was  stipulated 

Itiat  if  defendant  should  not  make  these  pay- 

lintiits  imnstually  the  agreement  should  be  void. 

iTlit  I'li-a  then  set  out  that  defendant  paid  three 

liiAiinients,  but  by  accident  omitted  to  pay  the 

(onrth,  whicli  he  was  ready  and  wiUing  to  pay  ; 

ind  he  submitted  that  the  proviso  to  avoid  the 

itmenton  non-payment  was,  on  the  true  con- 

mction   of  the  agreement,    a    penalty   only, 

fiinst  which  he  should  be  relieved,  and  if  not 

lat  it  differed  from  the  intention  of  both  parties, 

should  be  reformed.     The   attorney   who 

rew  the  agreement  said  that  he    put  in  this 

roviso  nf  liis  own  accord,  without  instructions 

)  d(i  so,  hut  that  it  was  read  over  to  the  par- 

jies,  and  executed  in  duplicate,  each  party  taking 

me :— Held ,  that  there  was  no  ground  for  say- 

l  that  the  proviso  was  introduced  by  mistake  ; 

^at  it  was  not  a  penalty  against  which  def en- 

lut  should  he  relieved,  being  a  reservation  only 

it!  an  existing  legal  right ;  and  that  it  formed 

» defence  therefore  to  this  action.    Bolcuid  v. 

U<CmoU,  38  Q.  B.  487. 


(b)  Other  Case^. 

I  In  an  action  by  a  father  for  the  seduction  of 
to  daughter,  who  was  not  living  with  him  at 
p  time  of  the  seduction,  it  is  not  necessary  to 
pt  in  the  declaration  that  the  action  is  brought 
per  the  statute.    McLean  v.  Ainslie,  5  0.  S. 

I  The  plaintiff  declared  in  trespass  in  tlie  first 

Tont,  complaining  of  breaking  and  entering  his 

1M  and  debauchmg  of  his  daughter  only,  and 

e  defendant  pleaded  to  each  count,  as  to  all 
ft  the  force  and  arms,  &c. ,  the  leave  and  license 
1  the  daughter.    The  pleas  were  held  bad  on 

urarrer.    Ross  v.  Merritt,  2  Q.  B.  421. 

[A  plea  traversing  the  service,  was — Held  bad, 
T  traversing  an  inference  of  law  ;  and  that  the 


court  Could  not  intend  that  the  seduced  was  a 
married  woman  in  order  to  support  it.  McLioil 
V.  McLcoiI,  9  Q.  B.  3.SI  ;  Luke  v.  Bi'inU,  1  P.  R. 
35!).  — Richards, 

The  plea  of  not  guilty  does  not  deny  the  alle- 
gation that  the  seduced  was  the  servant  of  the 
plaintiff.     AUcmaii  v.  Smllk.  4  C.  P.  500. 

A  declaration  for  seduction  not  containing  an 
averment  of  loss  by  plaintitF's  (the  mother  of  the 
seduced  and  her  second  husband)  of  the  services 
of  the  seduced,  nor  that  the  seduced  was  the 
servant  of  the  plaintilf:*,  is  ba<l  on  demurrer. 
Such  declar.ation  by  the  mother  for  the  seduction 
of  her  daughter,  is  bad  for  not  alleging  the  death 
of  the  father.  Lake  et  itx.  v.  Be  miss,  4  C.  P. 
430. 

The  plaintiff  sued  for  the  seduction  of  E.  L. , 
his  servant,  who  had  been  in  hia  employment 
for  several  years,  and  while  there  was  seduced 
by  defendant,  wlio  had  been  receiveil  as  a  suitor 
for  her.  Her  brother  had  been  dead  many  years, 
and  htr  father,  of  whom  she  knew  nothing,  ha<l 
left  the  country  fifteen  years  before,  having 
married  again.  The  action  was  brought  within 
six  months  from  the  birth  of  the  child,  which 
was  not  born  in  the  plaintiff 's  house.  Defendant 
pleaded  only  not  guilty,  and  that  E.  L.  was  not 
the  plaintiff's  servant.  The  jury  found  for  the 
plaintiff  and  $500  damages  : — Held,  that  it  was 
unnecessary  to  aver  in  the  declaration  the  death 
of  the  parents,  or  shew  such  facts  as  enabled  the 

Elaintin  to  sue  as  master  within  the  six  months, 
ut  that  it  was  sufficient  to  shew  a  common  law 
cause  of  action,  leaving  defendant  to  plead  any 
such  defence,  which  was  not  admissible  under 
the  pleas  here.  The  last  case  dissented  from. 
Ford  V.  Gourlay,  42  Q.  B.  552. 

The  plaintiff  sued  for  the  seduction  of  his 
adopted  daughter,  bringing  his  action  within  six 
months  from  the  birth  of  the  child,  and  averring 
loss  of  service,  whic;h  he  proved,  and  obtained  a 
verdict.  Defendant  pleaded  only  not  guilty  : — 
Held,  that  it  was  unnecessary  to  I'llege  in  the 
declaration,  or  to  prove,  that  neither  the  father 
nor  mother  of  the  girl  was  resident  in  Upper 
Canada  at  the  birth  of  the  child,  or  if  resident 
had  brought  no  action  within  six  months  ;  for  as 
the  plaintiff  had  at  common  law  a  right  of  action 
on  the  facts  stated,  any  defence  under  the  stat- 
ute depriving  him  of  it  must  be  pleaded.  Held, 
also,  that  if  such  proof  was  essential  to  the 
action  it  should  after  verdict  be  presumed.  In 
this  case  there  was  some  evidence  of  the  death 
of  both  parents,  which  might  be  supposed  to 
have  satisfied  the  jury.  Nickelh  v.  Goaldimj, 
21  Q.  B.  366. 

A  declaration  by  a  woman  that  defendant 
seduced  her  daughter  and  servant,  whereby  she 
lost  her  services : — Held,  good,  either  at  com- 
mon law  or  under  the  statute,  without  alleging 
the  father's  death.     Kelly  v.  Btdl,  23  Q.  B.  278. 

Defendant  pleaded,  among  other  pleas,  as  to 
the  alleged  loss  of  service,  and  trouble  in  nurs- 
ing, &c. ,  that  at  the  time  of  the  delivery  the 
daughter  was  not  an  unmarried  female  ; — Held, 
on  demurrer,  no  defence.  Ryan  el  iix.  v.  Miller, 
21  Q.  B.  202. 

Declaration  by  husband  and  wife,  that  the 
defendant,  after  the  death  of  the  father  of  K. , 
seduced  said  K. ,  then  being  the  daughter  and 
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servant  of  the  wife,  while  the  said  K.  was  un- 
mnrrieil,  and  residing  with  the  defendant,  and 
not  with  her  said  mother,  whereby  the  mother 
lost  her  services,  &c.  : — Held,  that  the  declara- 
tion was  good  ;  that  the  action  would  lie  ;  and 
that  it  was  unnecessary  to  state  that  the  seduc- 
tion took  place  before  the  mother's  second 
marriage,  for  if  essential  to  the  action  the  plain- 
tiQ'  uniTer  the  duclarution  must  prove  it.  Hoijan 
et  ux.  V.  Aikmuii,  30  Q.  B.  14 


X  Evidence. 

(a)  0/nctpe. 

Case  for  seduction  will  lie  to  recover  damages 
arising  from  subsequent  connexion,  though  the 
evidence  strongly  tend  to  shew  that  defendant 
had  in  the  first  instance  committed  a  rape  on  the 
girl.     Ilayle  v.  Hayle,  3  O.  S.  295. 

An  action  for  seduction  will  not  lie,  where  the 
defendant  has  had  connexion  with  the  seduced 
against  her  will  —  (Macaulay,  J.,  doubting 
whether  the  evidence  in  this  case  proved  a  rape 
or  not.)     Vincent  v.  Sprague,  3  Q.  B.  283. 

AMienever,  in  an  action  for  seduction,  it  turns 
out  upon  the  trial  that  the  act  complained  of 
was  a  felony,  the  judge  must  direct  an  acquittal : 
— Held,  however,  that  in  this  case,  the  evidence 
benig  considered  unsatisfactory,  the  learned 
judge  was  justified  in  not  directing  a  verdict  for 
defendant.     Broton  v.  Dalbv,  7  Q.  B.  160. 

Held,  following  the  last  case,  that  defendant 
cannot  move  against  a  verdict  for  plaintiff,  a,s 
contrary  to  law  and  evidence,  on  the  ground 
that  the  evidence  shewed  a  rape.  Per  Gwynne, 
J.,  that  it  is  the  duty  of  the  judge  to  decide 
whether  the  cose  is  in  a  fit  position  to  be  tried, 
and  if  the  eviclence  in  law  constitutes  felony,  it- 
is  not  in  a  fit  posi^'ion  for  trial.  Walnh  v.  Nat- 
trass,  19  C.  P.  45if. 

In  such  case,  if  the  plaintiff  refuses  to  be  non- 
suited, the  judge  should  discharge  the  jury  until 
the  criminal  defence  has  been  disposed  of.     lb. 

In  this  case  the  judge  was  of  the  opinion  that 
the  woman  did  not  intend  to  impute  a  criminal 
charge  : — Held,  per  Gwynne,  J.,  that  he  would 
have  been  right  in  leaving  the  case  to  the  jury 
in  the  ordinary  way,  but  that  he  was  wrong 
in  accompanying  it  with  the  direction  to  find 
whether,  in  their  02)iuion,  a  felony  had  been' 
committed.     Jb. 

Held,  following  the  last  case,  that  where  in  an 
action  of  seduction,  the  evidence  of  the  witness 
shews  that  a  rape  was  committed  upon  her,  it  is 
the  duty  of  the  judge,  in  the  interest  of  public 
justice,  to  stop  the  case,  and  not  leave  it  to  the 
jury,  with  a  direction  to  find  for  defendant  if  in 
their  opinion  it  was  rape  ;  and  this,  even  where 
the  judge  himself  is  not  clear  that  a  rape  has 
been  committed,  But — Held,  that  defendant 
cannot  set  aside  the  verdict  for  misdirection  in 
this  respect,  as  this  will  only  be  done  in  the 
interests  of  public  justice.  Williams  v.  Bohin- 
am,  20  C.  P.  255. 


(b)  Oilier  Cases. 

In  an  action  hy  a  father  for  the  seduction  of 
his  daughter  while  she  was  living  with  a  third 


person,  it  is  not  necessary  to  prove  that  anaffi  1 
davit  of  the  seduction  was  made  ami  liliilatc    I 


ding  to  7  Will.  IV.  c.  8,  s.  4.     Gill  v  /( 
0.  S.  142. 


"n,  y 


Where  the  female  seduced  has  ilenied  on  herl 
examination  that  she  had  criminal  intt'rcour«l 
with  others  besides  the  defendant,  the  iltfcniUtl 
can  only  shew  in  answer  that  to  the  kiuiwltiliil 
of  his  witnesses  that  statement  wiw  i,i,t  \jS\ 
he  cannot  bo  permitted  to  ask  them  wlitthei 
they  themselves  had  connexion  witli  Ler  \f,l 
Mahoii  V.  Skill  mr,  2  Q.  B.  272.  '       "' 

The  plaintif!  must  prove  the  defemlaiit  to  han 
been  the  the  father  of  tlie  child  ;  mere  iirodf 
seduction  by  him  will  not  lie  sutlieient    A'm 
ball\.  Smith,  5  Q.  B.  32. 

In  an  action  for  seduction  witnesses  called  fori 
the  defence  testified  to  having  had  cnunexioi 
with  the  girl.  The  jury  were  toM  thattha 
witnesses  had  a  right  to  refuse  to  answer  siicj 
questions  : — Held,  a  misdirection.  Held,  «1| 
tnat  evidence  of  the  girl's  general  bad  eliaract* 
for  chastity  was  improperly  rejected.  Tlie  ii 
fendant  being  called  wholly  denied  the  cliarei 
and  the  jury  having  found  for  the  ]jlaiiiti 
though  the  verdict  was  not  largo,  a  new  tri 
was  granted  without  costs,  on  the  grmmd  tli 
the  defendant  might  have  lieen  prejudiail 
the  misdirection  and  rejection  of  evidence. 
Creanj  v.  Grundy,  39  Q.  B.  310. 

In  an  action  for  the  seduction  of  plaintiff 
daughter,  it  appeared  by  .'ler  evidence  that  dj 
fendant  had  had  intercoiirse  witli  iier  in  Januai 
and  up  to  June,  1860,  but  that  she  married  o| 
C.  in  October,  1860,  and  that  the  child  waslj 
on  the  nth  of  February,  1801.  The  plainti 
having  obtained  a  verdict :  —  Held,  tluit  t 
child  having  been  bom  in  lawful  wedlock, 
mother's  evidence  was  inadmissible  to  prove 
illegitimate  ;  and  a  new  trial  was  granted. 
Burns,  J. — Assuming  the  action  to  be  mainta 
able,  the  presumption  of  service  under  the  s 
ute  would  cease  after  the  marriage,  butacti 
service  then  might  be  proved.  Si/anctuA 
Miller,  21  Q.  B.  202. 

At  a  second  trial  the  fact  that  defendant « 
the   father  of  the  child  was  attempted  t«  I 
proved  by  his  admissions,  and  the  jury  ag 
found  for  the  plaintiff :— Held,  that  the  veri 
was  not  supported  by  the  admissioua,  stated| 
the  case;  and,  Semble,  that  no  evidence  c 
be  received  to  rebut  the  presumption  of  led 
macy.     Quasre,  M-hether  if  a  clear  loss  of  m\ 
before  the  marriage  had  been  shewn  the  pla 
could  recover  for  it.     S.  C. ,  22  Q.  B.  87. 

The  statute  7  Will.  IV.  c.  8,  C.  S.  U.  Cj 
77,  does  not  dispense  with  endence  of  a  p 
niary  loss  or  damage,  such  as  was  required  I 
fore  the  act.     Spragge,  V.  C,  and  A.  Wilr 
J.,  diss.      Westacott  v  Potcell,  2  E.  &  A.  525, 

When  the  seduction  took  place,  A.,  the  j 
seduced,  was  living  with  her  mother  at  the  ho} 
of  the  plaintiff,  her  step-father,  and  he  | 
working  at  a  distance  from  home,  haringM] 
ated  from  his  wife,  by  whom  he  had  childi 
but  sending  monev  to  assist  in  supportiny 
family.  Semble,  that  if  the  case  iiaii  depor 
on  the  fact  of  service,  it  might  have  beenj 
sumed  from  this  evidence.  Mclnlmh  v,  Tjhr 
23  Q.  B.  665. 
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li  to  proof  of   service,  See    further,    Sub- 

I 

5,  Costa, 

Aiiecbration  contained  one  count  for  seduc- 

1  of  plaintiff's    (laughter,   and   another  for 

leessaries  supplied  for  the  child.     Plea,    not 

■jltv  t"  first  count ;  demurrer  to  second.    The 

neiii  fact  was  first  tried  and  verdict  for  the 

jiitiffforos.    Judgment  Wivs  afterwards  given 

iibiiitiff  on  tlie  demurrer,    whereupon   the 

Jtiff  remitted  on  the  roll  all  damages,  with- 

fct  ext'f pting  coats,  under  the  second  count,  and 

m\  iuiiginent  for  the  5s.  and  full  costs  taxed. 

10  a  sununons  for  revision  :— Held,  that  the 

Litiff  was  entitled  to  the  costs  of  demurrer  to 

tseconJ  count,  although  it  would  have  been 

Cre  ciirrect  to  have  excepted  the  costs  in  the 

Lttitnr.     Townsend  v.  Sterlinij,  4  P.  R.  125 — 

[l  Chamb.— a.  Wilson. 

lAn  action  of  seduction  may,  under  some  cir- 
btances,  be  brought  "to  try  a  right,"  or  the 
iivuice  complained  of  may  be  ' '  wilful  and 
ilicious ;"  and  therefore,  on  a  verdict  under  $8, 
Kint  a  certificate,  the  plaintiff  ^va,a  held  not 
fM,  under  C.  L.  P.  Act,  s.  324,  to  any  costs 
btever ;  but  as  the  statute  is  C3nfined  to  a 
j^t  or  assessment,  he  was  entitled  to  full  costs 
I  demurrer,    lb. 


6.  New  Trial. 

.  Tiere  eviclence  had  been  given  of  connivance 
I  the  part  of  the  plaiutifl^  the  mother,  and 
t  negligence  on  the  part  of  the  father,  and 
I  jury  gave  £200  damages,  the  court  granted 
If  trial,    Beaditc'.td  v.  Wyllie,  Tay.  60. 

lines  neglect  on  the  part  of  the  parents,  is 
d  to  be  a  good  ground  for  a  new  trial  for 
Action.    Hogle  v.  Ham,  Tay.  248. 

e  court  refused  a  new  trial  where  the  jury 

Itod  for  defendant  on  evidence  clearly  im- 

"  j  the  character  of  the  seduced,  although 

larits  were  produced  that  the  plaint/ff  could 

^t  such  evidence,  and  would  have  been  pre- 

1  to  do  so  at  the  former  trial  had  he  bad 

Monk  V.  Casselman,  4  0.  S.  336. 

|ew  trial  refused  in  an  action  for  seduction, 

e  there  was  much  conflicting  testimony,  and 

I  verdict  was  for  £100;    though  the  judge 

Jtried  the  cause  was  unfavourable  to  such 

Set ;  but  the  rule  for  a  new  tri.al  was  dis- 

without  costs,  as  the  plaintiff  had  im- 

fly  written  letters  to  the  court  on  the 

t  of  the  suit.    Thorpe  v.  Grier,  1  Q.  B. 

!  court  refused  a  new  trial  for  excessive 
i  the  verdict  being  for  £200.  Ross  v. 
,3Q.B.60. 

'trial  granted  onpa3mient  of  costs,  where 

wn  seduced  in  giving  her  evidence  de- 

1  that  another  person  whom  she  had  for- 

^chaiged  with  being  the  father  of  the  child, 

1 80  charged  falsely  by  her,  and  that 

It  wag  the  father,  and  her  evidence  had 

Itontradicted  and  shaken  in  many  particu- 

I  the  amount  of  the  verdict  being  consider- 

Canev, /feirf,  2C.  P.  342. 


New  trial  refused,  defcmlant's  affidavit  not 
denyiog  intercourse,  Itoinarks  upon  the  action 
generally.     Snure  v.  OiMiri»t,  23  Q,  B.  81. 

New  trial  granted  to  defendant  in  an  action  of 
seduction,  on  affidavits.  Mcllrm/  v.  Jfnll,  25 
Q.  B.  303. 

Held,  following  Brown  v.  Dalby,  7  Q.  B,  160, 
that  the  defendant,  in  an  action  of  seduction, 
cannot  move  against  a  verdict  in  favour  of  the 
Plaintiff,  as  contrary  to  law  and  evidence,  on  the 
ground  that  the  evidence  of  the  witness  shewed 
that  a  rape  had  been  committed  upon  her. 
WnMi  V,  Naltrfuts,  19  C.  P.  453  ;  Williams  v. 
Rohimon,  20  C.  P.  255. 

In  an  action  (both  parents  being  dead)  brought 
by  the  brother  of  the  girl  seduced,  wlio  was 
living  with  him  at  the  time  of  the  seduction, 
under  an  agreement  to  remunerate  her  for  hor 
services,  the  court  refused  to  set  aside  a  verdict 
for  the  plaintiff,  on  the  ground  of  misdirection 
in  telling  the  jury  that  jdaintiff  was  legally  en- 
titled to  damages  for  distress  of  mind,  injury  to 
the  feelings  and  reputation,  and  disgrace  brought 
upon  him,  ns  standing  in  loco  parentis.  Patermn 
V.  Wilcox,  20  C.  P.  385. 

In  an  action  for  the  seduction  of  plaintiff's 
daughter,  the  daughter  proved  her  seduction 
under  a  promise  of  marriage,  her  removal  from 
her  father's  house,  and  concealment  for  a  long 
period  from  her  father.  Certain  letters  to  de- 
fendant were  put  in,  which  she  at  first  admitted 
to  be  hers,  but  upon  some  indelicate  portions 
being  read  she  at  once  denied  that  she  wrote 
them.  These  letters  contained  an  admission  of 
criminal  intercourse  with  defendant's  brother, 
exonerated  defendant  from  blame,  and  denied 
any  promise  of  marriage.  It  appeared  that 
some  of  the  letters  had  been  sent  by  the  daugh- 
ter under  cover  to  defendant's  brother  in  the 
States,  and  by  him  re-mailed  to  defendant,  but 
the  brother  was  not  called,  though  in  court 
during  part  of  the  trial.  Defendant  in  his  evi- 
dence denied  any  promise  of  marriage,  but  a<l- 
mitted  the  seduction  The  parties  were  all 
respectable  and  belonged  to  the  fanning  class. 
The  jury  having  given  $1,600  damages,  defen- 
dant moved  for  a  new  trial  on  the  ground  of 
excessive  damages,  and  on  the  ground  that  the 
finding  of  the  jury  that  there  was  a  promise  of 
marriage,  and  that  the  letters  were  not  genuine, 
was  against  law  and  evidence.  No  affidavit  was 
filed,  or  i»ew  evidence  suggested,  and  defendant 
declined  to  pay  $1,000  into  Court  to  abide  the 
event  of  a  new  trial.  Under  these  circumstances 
the  court  refused  to  interfere.  Hope  v.  David- 
son, 33  Q.  B.  550. 

None  of  the  special  grounds  for  compens.ition 
which  may  be  considered  in  the  case  or  a  parent 
apply  in  the  case  of  a  master  or  employer,  but 
he  is  not  restricted  to  his  actual  pecuniary  loss  ; 
the  damages  recoverable  must  depend  very  much 
on  the  position  in  his  household  of  the  person 
seduced,  &c.  ;  and  in  this  case,  the  verdict  being 
for  $500,  the  court  refused  to  interfere  for  exces- 
sive damages.     Ford  v.  Oourlay,  42  Q.  B.  552. 

In  an  action  for  breach  of  promise  of  marriage, 
the  only  two  witnesses  examined  were  plaintiff's 
brothers,  who  swore  that  the  plaintiff  being  preg- 
nant they  spoke  to  defendant,  who  said  he  was 
going  to  marry  her,  and  always  so  intended,  and 
that  he  would  get  the  license  on  the  next  day 
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but  one  tlic  Hiatcr  wnn  iint  then  present ;  that 
on  the  ihiy  luinicd,  Thurwlivy,  defeiidnnt  cuniu  to 
the  lioiiMo,  Imt  was  kept  tliore  hy  it  ruin  sttirni, 
and  ]ir(iniiHiMl  to  gtt  tlie  lireUHe  and  marry  lier 
«tn  Monday,  to  wliicdi  the  i)laintiff,  who  was 
|)resfnt,  aiijiarently  axm'nted  ;  tliat  on  the  Mon- 
day he  said  lie  was  very  ill,  Imt  it  wouhl  be  all 
rifjht  when  he  j{ot  better  ;  bnt  that  this  was  the 
mid  of  it ;  and  tliey  then  iiistnieted  this  suit,  and 
an  action  for  seduction.  The  plaintiti'  was  not 
present,  and  no  witnesses  were  called  for  the  de- 
fence. The  jury  having,'  found  for  defendant,  the 
plaintiir  moved  for  a  new  trial  m  the  evidence, 
liling  no  allidavit  of  her  own,  but  the  court 
refused  to  interfeic  :  Meld,  also,  that  a  mis- 
direution  as  to  damages  would  form  no  grouixl 
for  a  new  trial,  tlie  jury  having  found  against 
the  cause  of  action.     Murrinvii  v.  S/mw,  40  Q. 

J3.  4o;<. 

In  this  case  the  evidence  was  directly  contra- 
dictory. The  plaintiff,  a  married  man,  was  an 
engine  driver,  and  the  girl  his  servant.  There 
were  circumstances  wliich  if  the  defendant  was 
guilty  would  tend  to  inllame  the  minds  of  the 
jury,  and  there  was  no  particular  evidence  of 
def'jndant's  eircuiiiatances.  The  jury  found  a 
verdict  of  82,000.  The  court  refused  to  set 
aside  the  verdict  as  excessive.  Fitz/ieiiry  v. 
Miini/ii/,  14  L.  ,].  N.  S.  22. 

See  McCrcary  v.  Gnoii/i/,  39  Q.  B.  31G,  p. 
3472. 


7.  Other  CiMCH, 

Action  on  the  case  lies,  as  well  as  trespass,  for 
seduction.     Cavan  v.  WeMi,  Dra.  240. 

The  Statute  of  Limitations  begins  to  run  from 
the  time  of  the  seduction,  not  from  the  birth  of 
the  child.     McKay  v.  Uiirky,  18  Q.  B.  251. 

Plaintiff  caused  defendant  to  be  arrested  for 
the  alle^'od  seduction  of  his  step-daughter,  she 
at  the  tnne  of  the  alleged  seduction  not  being  in 
his  service.  Afterwards  he  applied  to  amend 
his  declaration  by  joining  his  wife,  striking  out 
the  allegation  that  the  girl  seduced  was  the 
daughter  of  the  plaintiff,  and  substituting  the 
statement  that  she  was  the  daughter  of  the  wife. 
The  application  was  rr.used.  Lawson  v.  Mc- 
Dcniiitt,  9  L.  J.  45. — C.  L.  Chamb. — Draper. 


II.    MiSCELLANEOU.S  CASES. 

An  insolvent  debtor  charged  in  execution  in 
case  for  seduction,  is  entitled  to  relief  under  5 
Will.  IV.  c.  3.  Perkins  v.  0' Connolly,  H.  T.  6 
Will.  IV. 

Plaintiff  sued  defendant  in  the  first  count  for 
malicious  arrest,  by  a  false  affidavit  that  defen- 
dant hatl  a  cause  of  action  against  him  for  the 
seduction  of  his  daughter  ;  and  in  the  second 
count  for  effecting  the  same  object  by  falsely, 
&c.,  representing  that  he  was  about  to  quit 
Cdnada,  with  intent,  &c.  The  plaintiff  estab- 
lished a  primd.  facie  case  on  both  counts,  in  an- 
swer to  which  defendant  proved  that  he  was 
present  when  his  daughter  made  an  affidavit 
before  a  justice  of  the  peace  that  she  was  preg- 
nant by  the  plaintiff ;  that  he  had  been  informed 
of  statements  made  by  the  plaintiff  affording  a 
very  strong  inference  of  improper  intercourse  : 


that  ho  was  told  the  plaintiff  Imd  a„i(l  l,,! 
"siuned  away"  his  jdaco  ;  and  tljut  hu  L 
daiit,  had  received  a  letter  from  iil.uiitiir'ii'  ,  '"' 
condemning  the  plaintiff  for  not  niaiTyiiii;,'u''^ 
dant's  daughter,  and  telling  <li:fi^ii(luiit  thr 
was  his  duty  to  h)ok  after  him,  hh  ho  w,w  L  ' 
to  sell  his  iilace,  and   wanted  t<i  sell  it  to  tl! 
writer  ;  —  Held,    that    tlicNc    lacts   milllciLl 
shewed  reasonable  and  jirobidilo  c.uiHt; ;  that 
they  were  uncontradicted  there  was  im  iimstj  1 
for  the  jury;  and  that  a  noiiMuit  thuaLri;  „J 
proper.     liUltlcll  v.  Brown,  24  i).  |{.  ji^i 

It  was  stated,  in  an  allidavit  iiimipjMirt  oftjJ 
rule  for  a  new  trial  in  an  actimi  of  stilurtinl 
that  the  plaintiff  had  sworn  bcfon;  a  inaL'istrni 
that   defendant   never  had   ciiiMiiial  cduiirxiJ 
with  her.     The  magistrate,  in  :ui  atliihivit  uJ 
on   shewing  cause,  stated  that  tho  ilifuiiilaii 
brother,  S.,    with    the   girl  wiid  tn  have  iJ 
seduced,  and  her  motlier,  came  tn  him  tnt'ttiid 
saying  that  the  girl  was  going  to  cloar  liisl, 
ther,   that   his   mother   was  very  ill,  and  | 
rumour  was  affecting  her  very  iimuh;  thatii 
the  magistrate,  wishing  to  do  soiiittli'iiig  toll 
the  ohl  lady  die  easy,  and  at  the  sametimel 
let  the  girl  have  a  chance  to  swear  tlio  diild  J 
defendant,  inserted  in  the  allidavit  taken  WfJ 
him  the  words  "criminal  connection,"  inatJ 
of  ''carnal   connection."      Sucli  ((uuluot  vj 
strongly   censured.     Mcllnni  v.  llalLiool 
303.  '  ^' 

An  order  to  examine  defendant  granteilinl 
action  of  seduction,  when  intcrlociitdry  jcJ 
ment  had  been  signed  for  want  of  a  ]ilea.  (1 
rihy  v.  WelLs,  14  L.  J.  N.  S.  170.— C,  L.  (.liJ 
— Dalton.— t'.  C.  <0  P. 
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I.    rRAOTIt'K. 

1 .    f.i.iiii'  qf. 

I'lontlie  »ln.'iill"H  loturii  of  uon  ost  to  a  war- 
jiiT  the  fdiuiiiiUrtl  of  a  party,  and  an  afFula- 
Itiitheifffft  rt'ijuirud  by  tliu  188th  of  W  O. 
luwin's  oitltTs,  a  Bcciucstnitiou  will  issuo  at 

/VeH/w"  V.  liriiiiiiui,  1  C'hy.  407. 

1  proceeding  against  a  corporation  to  enforce 

mm  to  a  (lucrctc  or  order,  it  ia  not  nccea- 

ttdsueout  a  writ  of  distringas  ;  the  proper 

Minu  is  hy  onlers  nisi  and  al)8ohito  for  a 

mratioii.    Spragge,  V.  O.,  dubit.anto.     At- 

fCm'ntl  V,  liniiilford,  1  C'hy.  (Jhanib.  20. 

jV. 

Ifrit  of  siMiucstration  cannot  properly  bo 
Wiiupra'cipe.  The  order  for  the  ^)ayment 
Liiiiiiioy  must  1)0  served,  and  an  afhdavit  of 
ikrviue.ind  of  the  non-payment  tiled.  A 
kii.ueil  on  pra'uipe  was  set  aside,  but  with- 
leiBts,  tU^'ii  V.  W'rid,;  2  Chy.  Chamb.  212. 
^ylor,  Simla ri/. 

imigh,  as  was  held  in  the  last  case,  a 
luitlie  (leoree  or  order  directing  thepay- 
( (if  the  money  should  be  shewn  to  have 
i  Mrveil,  and  a  demand  of  payment  of  the 
ky  maile,  before  a  writ  of  sequestration  can 
Vrly  issue— yet  where,  as  frequently  has 
I  Jiiiie,  a  writ  was  issued  without  an  alfi- 
I  tiled  allowing  such  service  and  demand, 
(he  (lefenilftiit  had  been  aware  of  it  for  up- 
iii  a  year,  and  had  appeared  on  a  motion 
iniiel  a  tenant  to  attorn,  it  was — Held,  that 
1  waived  any  objection.  Harris  v.  My  era, 
I.  Chamb.  248.— Taylor,  Secretary, 

lentitle  a  party  to  tlie  writ  for  non-payment 
Itey  it  ia  not  necessary,  since  Consolidated 
I '201,  to  shew  that  the  order  for  payment 
fdemaiul  thereunder  have  been  personally 
don  the  party  ordered  to  pay.  The  last 
sc!  commented  upon.  Long  v.  Lonij,  6  P. 
-C'hy.  Chiimb.— Holmested,  Referee. 

lore  resorting  to  a  writ  of  sequestration 

I  Consolidated  Order  291  for  non-payment 

,  awrit  of  fi.  fa.  goods  should  be  issued  ; 

ii  that  fails,  an  order  attaching  debts  :  and 

I  of  sequestration  should  only  issue   (1) 

I  the  lands  are  insutlicieiit  to  satisfy  the 

lad  it  therefore  becomes  important  to 

^the  proiita  during  the  year  that  must 

the  lands  can  be  sold  under  a  fi. 

I  (2!  where  the  interest  of  the  debtor  is  of 

iMtnre  that  it  cannot  be  taken  under  a 

]This  rule  does  not  interfere  with  the 

I  the  Court  to  order  a  sequestration  in- 

M.  fa.,  if  occasion  should  require.    An 

ppaj-ment  of  money  into  court  is  an 

►'payment  of  money  within  the  meaning 

foMatcd  Order  291.     Such  an  order  does 

to  be  endorsed  with  the  notice, 
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!ichedulu  N.  to  the  ('<inHi)liilatc(l  Onlurs. 
V.  NeUon,  0  r.  11.  104.  llidmesttd, 
I'roudfoot. 

2.  IheiiHVij, 

Where  a  sequcstratidn  to  I'onipi.'l  tlii!  pcirform- 
ance  of  a  decree  had  been  issued  against  a  iKirsun 
who  sub8e(|uently  died  :  Ili'M,  that  tiic  writ 
could  bo  reviveu  against  his  heirs,  Sfnd)lo, 
that  se(|Uestration  issued  on  niesno  proi'css  i;aii 
not  be  revived.  Tiirki/  v.  Mvyir.i,  ',\  L'liy.  ( 'liiuiib. 
102.— Strong. 

A  sequestration  liad  been  taken  out  in  a  cause 
in  which  an  order  to  revive  liad  issued  against 
the  parties  who  would  have  represented  lliu 
estate  of  a  supposeil  intestate,  liad  he  been  such  ; 
but  a  will  h.ail  been  sub.st'(|iiontly  found,  and  the 
revivor,  it  was  contended,  was  irrrgular.  A 
motion  to  set  aside  tlio  Mc(iucstration  on  this 
ground,  and  on  the  grounds  that  the  det'uncl.int 
had  proved  under  the  decrue  in  tliu  suit  s.iid  to 
be  thus  irregularly  revived,  and  that  there  wero 
prior  creditors  to  him,  was  refused  with  costs. 
Semble,  the  proper  course,  imdor  suuh  circum- 
stances, would  be  to  move  ag:iinst  the  ()V(lcr  of 
revivor.  Mrycrnv.  Mn/i'rn,  4('hy.  ('hauib.41. — 
8  L.  J.  N.  S.  82.— Taylor,  Sirn'tnnj 

See  Mi'ijcru  v.  Mvijcrx,  21  C'hy.  214,  p.  .3481. 


.3,  ('laimn  of  Third  Persons. 

Where  a  receiver  of  partnership  property  liad 
been  appointed,  and  certain  chattels  lia<'  been 
seized  under  a  se(iuestratioii  against  tlifciidant 
for  contempt  of  the  injunction,  and  thu  uliattels 
so  seized  wero  alh^ged  to  be  the  proiiurty  of  de- 
fendant and  his  co-partner,  but  it  appeared  that 
third  persons  claimed  an  interest  therein,  the 
plaintiff  having  moved  to  sell  this  property,  a 
reference  was  directed  on  such  motion,  (on  which 
the  claimants  had  appeared, )  to  enquire  as  to 
their  interests  ;  ami  any  further  order  on  the 
motion  was  reserved,  the  parties  to  the  motion 
electing  to  have  a  reference  instead  of  issues  to 
try  the  ({uestions  in  dispute.  l'rniH.i.i  v.  Bn-ii- 
nan— Re  Brennan,  2  C'hy.  274. 

In  a  suit  in  which  a  I'eceiver  of  partnership 
efifects  had  been  appointed  and  a  sequestration 
issued  against  defendant  for  contempt,  the  court 
retained  a  motion  against  third  persons  for  de- 
liver}' or  payment  to  the  receiver  or  aetpiestra- 
tors  of  a  promissory  note,  the  property  of  the 
partnership,  transferred  subsequently  to  the 
issuing  of  the  injunction  and  secpiestration,  but 
before  the  note  became  due  by  the  defendant,  in 
a  foreign  country,  the  athdavits  as  to  the  bona 
fides  of  such  transfer  being  contradictory,  the 
court  giving  leave  to  file  a  bill  against  such  third 
persons.  Prentins  v.  Brennan,  Re  Bunker,  2 
Chy.  322. 

Where  after  the  issuing  of  an  injunction  and 
sequestration  in  a  partnership  suit,  against  the 
defendant,  a  transfer  was  made  of  a  promissory 
note,  part  of  the  assets  of  th<^  partnership, 
and  the  plaintifif  filed  affidavits  impugning 
the  bona  fides  of  the  transfer,  the  court  gave 
leave  to  the  plaintifiT  to  serve  a  notice  of  motion 
to  compel  the  delivery  or  payment  of  the  note 
to  the  receiver  or  sequestrators  in  the  cause  upon 
the  party  to  whom  the  note  had  been  transferred 
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out  of  tlio  juri8(lictinn  ;  nn<l  such  {wirty  having 
nppi'iii'i'il  iiixiii  iiiiil  ()|ipoHuil  tho  motion,  Riibati- 
tiitioiml  Hirvicc  of  the  BubjMt-na  to  aiiawer  was 
urduruil  to  Ihj  iimdu  on  hiH  solicitor  or  agent  in  a 
•nit  aftcrwarils  broiiglit  against  him,  by  leave  of 
the  court  for  tho  same  |)ur|)ose.     lb. 

Whore  after  the  iii)])ointn)ont  of  a  receiver,  or 
tho  iHHiiing  of  a  Heriut'stration,  a  quebtion  arises 
on  an  iiiterlorMitory  application  with  persons  not 
))arties  to  the  Huit  an  to  tho  right  of  property 
claimed  by  the  receiver  or  Bcijuestrators,  the 
court  may  either  dispose  of  tho  matter  at  once 
npon  the  aflidiivits  filed,  or,  if  'he  matter  is  not 
ripe  fur  discUMsioii,  will  direct  wuch  proceedings 
to  lie  had  us  appear  on  the  whole  best  fitted 
for  the  determination  of  the  ijuestion  of  right 
Pre.ntinH  V.  Jiri-iiniiii,  lie  PeUrnon,  2  Chy.  682. 

The  c(Uirt  may  order  a  reference  to  the  master 
to  enquire  whether  a  claimant  has  any  and  what 
right  to  property  seipiestered.  But  where  an 
order  was  drawn  up  in  that  form  without  refer- 
ence to  the  court,  the  court,  im  application  of  the 
claimant,  directed  the  order  to  be  modified  by 
adding  a  direction  that  tho  claimant  should  be 
examined  before  the  master.     Jb, 


4.  Oilier  C'aseH. 

Notice  must  be  given  of  an  application  for  an 
order  to  sell  property  seized  by  sequestrators. 
Fovlien  V.  Cniiiiolly,  1  t'hy.  Chamb.  6. — Esten. 

Quiere,  whether  a  party  whose  committal  has 
been  ordered  for  breach  of  an  injunction,  and 
against  whom  a  writ  of  sequesftfation  has  been 
granted  for  tlic  same  contempt,  can  move  against 
tlie  writ  before  clearing  his  contempt.  Prentiss 
V.  Rrenmni,  1  Chy.  497,  428. 

By  an  order  of  the  Court  of  Error  and  Appeal 
the  Hamilton  and  Milton  Uoad  Company  were 
ordered  to  remove  a  bridge  constructea  by  them, 
which  impeded  the  navigation  of  the  Desjardins 
Canal,  against  which  the  road  company  appealed 
to  the  Queen  in  Council  : — Held,  that  under  the 
statute  the  circumstance  of  the  road  company 
having  perfected  the  security  required  by  the 
orders  of  the  Privy  Council,  was  a  sufhcient 
answer  to  a  motion  for  sequestration  for  non- 
compliance with  the  order  requiring  the  removal 
of  the  bridge  :  and  the  road  company  having 
applied  to  this  court  for  a  stay  of  proceedings 
under  the  order  i)ending  their  appeal  to  the 
Privy  Council,  both  motions  were  refused,  but 
■under  the  circumstances  without  costs  to  either 
party.  Dumlas  v.  The  Hamilton  and  Milton 
Road  Co.,  19  Chy.  455. 


II.  Effect  of. 
1.  As  to  Leases  and  Bent. 

The  tenant  of  a  party  against  whom  a  writ  of 
sequestration  has  issued,  will  be  ordered  to  pay 
to  the  commissioner  rent  shewn  to  be  due,  and 
also  to  attorn  and  pay  the  accruing  rents.  Jack- 
son v.  Jackson,  1  Chy.  Chamb.  115. — Esten. 

Rent  to  accrue  due  is  not  a  chose  in  action, 
and  a  tenant  in  respect  to  it  may  attorn ;  but 
where  the  tenant,  having  been  notified  by  the 
sequestrator,  promised  to  pay  him  the  rent  in 
future,  and  afterwards  on  being  indemnified  paid 
it  to  a  party  claiming  it  as  assignee,  he  was 


onlcrcjl  to  pay  it  over  again  to  tlu.  «ii|ii,.|,t^. 

If  arris  v.   Meyers,  2  Chy.  Clininl,.  \1\.^l 

Koughnot. 
Sequestrators  can  lease  for  any  jHirinl  ,1,,, 
liich  the  rents  would  be  Iihh  in  tlio ,vi,^, 


m" 


which 

than  the  amount  for  which  HiMiiii'tratiimii.i. 

.S'.  C,  .S  Chy.  Chamb.  89.-Mowat. 

When  a  seiiuestration  Imd  IshuccI  td  nim 
payment  under  a  decree,  lunl  tin  r,.  tm^^,^ 
nave  been  considerable  deliiy  in  infunini; i 
payment  of  rents,  during  wliidi  iicriod  tit] 
fcndant  had  died  and  one  of  hix  \\i-m  hail] 
ceivcd  sundry  sums  for  rent,  ;i  nidtihn  tlutiJ 
rents  be  paid  over  again  to  Ww  H((|ui«tr;it..J 
the  tenants  was  refused,  ami  tlie  ttnantiidiil, 
to  attorn  as  to  future  rents  only,  ,S'.  (;,  ji, 
— Strong. 

B.  was  a  registered  judgment  cruditdn,/ 
after  whose  death  T.  obtaini'd  a  (Iwrw:  fdra* 
due  by  M.  T.  issued  a  8e(|n(Htrnti(jii  ii,ri 
debt,  under  which  lands  Mere  Rcizeil,  anill 
under  the  authority  of  the  eourt  to  toiiantJ 
Held,  that  B.'s  charge  having  prinrity  nvtrl 
B.  was  entitled  to  set  aside  tlie  leanes  on  in] 
the  tenants  for  their  labour,  in  juittiiig  uJ 
crops,  and  preparing  the  land  for  full  amh/ 
crops  ;  and  to  have  the  land  Hold  im:  frfiq 
leases.     Meyers  v.  Meyers,  19  Chy,  Ml, 


2.   As  to  Chosen  in  Aftioii, 

Held,  that  a  creditor  has  a  right,  .imlerjl 
of  sequestration,  to  compel  payment  lyjf 
party  of  a  debt  which   he  owes  to  dofinj 
against  whose  estate  the  writ  issiip.    J/a 
V.  MeDoivell,  1  Chy.  Chamb,  140;  10  L), 
VanKonghnet. 

Held,  that  until  cither  tlic  8C(|ucstrat<irii 
party  claiming  under  the  writ  takes  ' 
obtain  payment  of  the  money,  the  clitiseinj 
is  not  Ijouiid  by  reason  of  the  writ  king  i 
sheriff's  hands.     Jb. 

Held, 'that  writs  of  execution  only  bind 
or  choses  of  action,  or  rather  securities  form 
from  the  time  of  actual  seizure  hy  the  s 
of  some  act  symbolical  therewith  or  Unti 
thereto.     lb. 

A  chose  in  action  can  bo  leacbed  by « 
tration,  but  the  right  or  interest  "f  as 
regard  to  the  money  for  tho  payment  of  i 
he  is  surety,  cannot  be  reache<l  by  tiwt  p 
Where  therefore  a  mortgagee  tiled  his  bi" 
the  assignee  of  the  equity  of  redemptio 
force  by  this  means  payment  of  the  M 
arising  on  a  sale  of  the  mortgaged  premi 
was  held  that  the  right  of  the  mortgagor  | 
upon  his  assignee  to  discharge  the  mort^ 
could  not  be  reached.  Irvimj  v.  Bujil  1 
157. 

3.  Other  Cases. 

The  claim  of  a  debtor  to  compeMJ^ 
misrepresentations  of   parties  ii 
patent  of  land  is  not  liable  to  be  seized, 
or  sequeatc^d,  before  the  amount  is  de 
by  decree  or  otherwise,    Roberts  v,  T^ 
ation  of  the  City  of  Toronto,  16  Chy. 

The  effect  of  a  sequestration  in  regard 
considered.    Meyers  v.  Meyers,  19  Chy, 
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tjucof  »ilel>t<«" 'lying  luaving  inuufflciont 
(,,  nay  "11  1''"  'lul't*!  uxociition  crutlitora 
ont*  itro  in  thu  H)iuritl''ii  IiiukU  do  not 
"tiieir  priority  ;  ii"r  "Iocs  a  creditor  who  liaa 
'  ,trati"ii  in  tlio  luiniln  of  the  goijuos- 
JJjlim'  thf  iidvniitftgo  of  it.  lb. 
Ifiiili'  thu  IttW  n!Mi)ecti)n{  the  registration  of 
wiitt  »iw  in  forcu,  two  judgment  creditors 
Lwl  tliiir  jiiil;^ini'MtH  j  the  second  in  point 
£g,c  iiriK'tfilrd  with  a  suit  in  this  court  to 
Lf  his  litn,  thu  other  did  not,  although  ho 
jj^,  nli'il  .1  I'ill  i"  time,  but  ho  {irovcd  his 
Lin  the  Mi"*t('r'H  oltico  in  the  suit  instituted 
fcthiTcri'ditor,  and  who  in  that  proceed- 
|u|  sufil  Diit  a  HC([UeHtration,  under  which 
liiip  hail  l'<'<'n  taken  to  obtain  payment 
flaiin  .-ll''ld,  "n  re-hearing,  (atlirming 
ImigmHit  ill  ■.'()( 'iiy.  185,)  that  the  creditor 
ihvi  ti™t  rinistcird  liad  not  by  refraining 
ipnucciliiig  witii  liis  suit  hwt  tlie  priority 
Jiillivliim,  by  virtue  of  his  prior  regiatra- 
l7ili.it  til  ciiforcu  sucli  ulaini  it  was  not, 
Ir  the  eiiciniiHtanues,  necessary  f<ir  liim  to 
lii^  imii  xiiit  in  this  court,  wliicli  had 
Jiiiwuitinio  by  rcaHon  of  tiie  death  of  some 
Liiartiet ;  anil  tliat  tiie  plaintilf  in  the  suit 
Li.'li  he  Imil  pi'oN't'd  liis  chiiui,  having  sued 
Ji  writ  of  Hciiue.stration,  under  whicli  the 
tjhail  iieted,  liail  not  tlie  elFect  of  clianging 
Virhtfiiif  till!  paiticH  under  their  registered 
pruts.    ,S'.r.,l>lC!hy.  214. 

Iritiif  S(ii|ucstratii)n,  whether  upon  mesne 
i)rii('«9»,  ia  not  in  luiy  sense  an  execution 
IjiiiIb,  but  is  simply   a  means  of  com- 
;  okdieucc  to  the  order  of  the  court.    Ih. 

ilii  ciiiiiiiit  bj  sold  under  a  writ  of  scqucs- 
1)11  Xrlmn  V.  ,Vr/.io«,  «  I'.  U.  11)4.— t'hy. 
L.-rruiulfoiit,  on  a^ipual  from  llolmested, 
pi. 
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I.    AUTHOUITY  AS1>  .IlUISDIL'TIO.V. 

1.  Over  what  Offences. 

[See  /?..'  .(•  3.1  Virt.  <:  ..'!),  s.  1  .>,  /).] 

At  the  Quarter  Sessions  tlii;  [irisoiier  was  found 
guilty  of  an  indictment  ciiargiiig  that  sliu,  on, 
sc.,in  and  upon  one  B.,  in  the  iifivcu  of  (iod 
and  of  our  lady  the  Qut'cn  tlicn  being,  unlaw- 
fully did  nmke  an  assault,  and  him,  tlu.'  said  \\., 
did  beat  and  illtrc'  ' ,  with  intent  him,  the  said 
B.,  feloniousl_^^ ,  illy,  and  I'f  her  nialioi.' iifoie- 

thought,  to  kill  and  murder,  a 'id  other  wrongf 
to  til  'id  B.  then  did,  to  the  great  damage  of 
the  sai't  B.,  against  the  form  of  the  statute  in 
such  case  made  .and  provided,  and  atjaiiist  the 
peace,  &c.  A  count  was  added  for  eommoii 
assault.  The  evitlenci,'  shewed  an  attempt  to 
murder,  but  it  was  moved  in  arrest  of  juiL'nient 
that  the  court  h.ad  not  jurisdiotion,  lor  that  it 
was  a  capital  crime,  under  (.',  S.  CI.  c.  !M,  s.  5  : — 
Held,  that  the  indictment  did  not  charge  a 
capital  offence  under  that  section,  nor  an  ollence 
against  any  statute,  Imt  tliat  the  conviction 
might  be  sustained  as  for  an  assault  at  common 
law.     Reifma  v.  McEroij,  20  (J.  B.  344. 

The  Quarter  Sessions  has  no  jurisdiction  to 
try  the  offence  of  forgery.  UKjina  v.  Mi'Donald, 
31  Q.  B.  337.  See  Ret/ma  v.  Diinlop,  15  Q  B.  118. 

Held,  that  a  recognizance  to  appear  for  trial 
on  a  charge  of  perjury  at  the  .Sessions  was  wrong, 
as  the  court  had  no  jurisdiction  in  perjury  ;  but 
a  certiorari  to  remove  it  was  refused,  as  the  time 
for  the  api)earance  of  the  party  had  gone  by. 
Jief/ina  v.  Currie,  31  Q.  B.  582. 

See,  also,  Cornwall  v.  lieifina,  33  Q.  B.  lOG,  p. 
939. 


2.  Other  Cases. 

Justices  in  sessions  cannot  apply  the  funds  of 
a  district  towards  building  a  gaol  and  court  house 
without  express  authority  by  statute.  Hex  v. 
Justices  of  Neiocastle,  Dra.  204. 

Quaere,  as  to  the  propriety  or  impropriety  of 
the  court  directing  imprisonment  to  be  continued 
until  costs  as  well  aa  lines  be  paid.  Ovens  v. 
Taylor,  19  C.  P.  49. 
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The  Court  of  Quarter  Sessions  in  this  province 
is  a  court  of  record.     Jb. 

Such  court  has  power,  in  the  case  of  an  assault, 
to  pronounce  a  sentence  of  fine  and  costs  of  pro- 
secution, and  imprisonment  in  default  of  pay- 
ment,    lb. 

It  is  no  objection  to  a  conviction  at  the  Quarter 
Sessions  that  neither  the  judge  of  the  district 
court  nor  any  barrister  was  present  when  a  con- 
viction was  nitade.  Reij'ma  v.  Crabbe,  11  Q.  B. 
447. 

Defendant  was  convicted  of  an  assault  at  the 
Quarter  Sessions  and  fined,  but  during  the  same 
sessions  he  obtained  a  new  trial  on  his  own 
affidavit,  and  was  acquitted  at  the  following 
sessions  : — Held,  that  the  Quarter  Sessions  had 
authority  to  grant  such  new  trial,  and  that  this 
court  could  not  interfere.  Reyina  v.  Fitzijerald, 
20  Q.  13.  54G. 


3.  Practice — WarranU  and  Orders. 

Semble,  that  a  bench  warrant  issued  by  the 
justices  in  Quarter  Sessions  does  not  require  a 
seal  to  make  it  valid.  Fraser  v.  Dickson,  5  Q. 
B.  231. 

Semble,  that  the  chairman  of  the  Quarter 
Sessions  cannot  make  ;my  order  of  the  court 
except  during  the  sessicuis,  either  regular  or 
adjourned.  In  re  Coleman,  Clerk  of  the  Peace 
for  the  County  of  Hadiniis,  23  Q.  B.  615. 

A  warrant  of  commitment  under  the  seal 
of  the  court  or  signature  of  the  chairman  is  not 
necessary.     Orens  v.  Taylor,  19  C.  P.  49. 


II.  Appeals  from  Convictions. 

[See  R.  S.  0.  caps.  74,  75  ;  33  Vict.  c.  27,  0.] 

1.    When  it  Lies. 

Where  a  charge  of  assault  was  preferred  be- 
fore two  magistrates,  under  4  &  5  Vict.  c.  27, 
who  dismissed  the  complaint,  ordering  the  com- 
plainant to  pay  tlie  costs,  the  court  refused  a 
mandamus  to  the  sessions  to  hear  an  appeal, 
for  the  statute  contemplates  an  appeal  only  iu 
cases  of  conviction,  In  re  Justices  of  Brock  Dis- 
trict, M.  T.  6  Vict. 

Held,  that  no  appeal  would  lie  to  the  Quarter 
Sessions  from  a  summary  conviction  under  the 
Inland  Revenue  Act,  31  Vict.  c.  8,  s.  130,  for 
l^ossessing  distilling  apparatus  without  having 
made  a  return  thereof ;  for  that  such  conviction 
was  for  a  crime,  and  therefore  not  within  C.  S. 
U.  C.  c.  114.  In  re  Lucas  and  McGlashan,  29 
Q.  B.  81. 

F,,  a  shop-keeper  licensed  to  sell  intoxicating 
liquors  in  quantities  not  less  than  a  quart,  was 
convicted  before  the  police  magistrate  under  32 
Vict,  c.  32,  for  selling  half  a  pint  of  whiskey, 
contrary  to  the  provisions  of  tneact,  "without 
the  license  therefor  by  law  required."  His  appeal 
to  the  general  sessions  of  the  peace  was  dismissed 
on  the  ground  that,  by  sec.  25  the  conviction 
was  final  and  without  appeal : — Held,  that  sec. 
25  only  applied  to  persons  who  sold  without  any 
license  ;  that  F.  came  under  sec.  26,  and  that  by 
sec.  36  he  had  a  right  of  appeal.  lierjma  v.  Fir- 
min,  33  Q.  B.  523. 


The  appellant  was  convicted  before  the  ik, J 
magistrate  of  a  city  for  keeping  a  house  4 
fame,  "contrary  to  a  certain  by-law  of  tliec 
poration. "  Sho  appealed  +o  the  Sessions,  in  yU 
following,  where  it  was  held  tliat  under  I^J  jj 
Vict.  c.  32,  D.,  the  decision  of  the  niM'stJ 
was  final.  The  appellant,  on  the  2n(l  of  JjJ 
applied  to  t'is  court  for  a  inamlamiis  en  U 
Sessions  to  hear  the  appeal,  and  the  Police  Mi 
istrate  on  the  same  day  filed  with  the  dorkl 
the  peace  another  co-  r'ictiou,  stating  the  otfd 
to  be  "  contrary  to  the  statute  in  such  case  mal 
and  provided,  32  Vict.  c.  32,  under  which  th^ 
is  no  appeal  : — Held,  that  the  apjieal  slid 
have  been  heard  ;  and  that  after  notice  of  mn 
given  and  the  time  of  hearing  tlie  aiipeal  h 
arrived,  no  amendment  could  he  mmle 
the  conviction.  The  maudanins  was  thcretJ 
ordered.     Regina  v.  Smith,  35  (.1  B.  olS. 


2.  Xolice. 

Held,  that  a  notice  of  appeal,  stating  "  ti 
the  formal  conviction  drawn  up  and  retmiiedj 
the  sessions  is  not  sufficient  to  support  tlie 
viction,"  &c.,  is  sufficiently  [larticular  to 
all  objections  being  raised  which  are  apiiarend 
the  face  of  the  conviction  or  order.    Ihl/n 
Eno,  9  L.  J.  302.— Q.  S.— Cooper. 

A  conviction  having  been  made  within  tnd 
days  of  the  next  sessions,  notice  of  aiipinH 
given  to  such  sessions,  instead  of  to  the  r 
sessions  after  the  conviction,  contrary  to  thtl 
Vict.  c.  27,  s.  1 ,  D. ,  and  the  appeal  was  not  lic^ 
— Held,  that  such  notice  being  iimperativo.t 
had,  in  effect,  been  no  appeal,  and  the  righl 
certiorari  was  therefore  not  taken  awavhvi 
tion  2.     Refjina  v.  Caswell,  33  (J.  15.  303,  "  j 

It  is  not  essential  that  the  notice  of  .ipJ 
under  33  Vict,  c,  27,  D. ,  from  a  summary  i 
viction,  should  be  signed  by  the  party  aiipeal 
A  notice,  therefore,  "  that  we,  the  umlerad 
D.  N.  and  C.  N."  of,  &c.,  following  the  i 
given  by  the  act  in  other  respects,  but  nots 
was  held  sufficient.  Reyina  v,  Xichol  ft  ii/.J 
Q.  B.  76. — Gwymie,  J.,  sitting  in  Vacation. ; 


3.  Recoynizance. 

Held,  that  the  person  appealing  from  as 
mary  conviction  by  a  magistrate  must  c 
with  all  the  conditions  imposed  ujinn  hiw  liyl 
statute  under  which  he  appeals.    Where  iii| 
recognizance    the  appellant,    instead  of  1 
bound  to  appear  and  try  the  appeal,  4c.,  a 
quired  by  the  Act,  was  bound  to  apiiMral 
sessions  to  answer  to  any  charge  that  iiiiglj 
made  against   him,  the   appeal  was  ' 
Kent  V.  Olds  el  al.,  7  L.  J.  21.-B.  H.-UiA 

An  application  to  tike  the  appellant's 
nizance  in  court  was  refused  on  the  j 
that,  although  the  recognizance  need  nn 
entered  into  within  four  days,  it  must  IwenJ 
into  and  filed  before  the  sittings  of  the  Gmj 
Quarter  Sessions  to  which  the  appeal  is  mKleJ 

The  form  of  recognizance  to  try  au  apf 
given  in  the  schedule  to  C.  S.  0.  c.  103,  p.  | 
18  suflicient,  though  the  conditiou  differs  in  I 
from  that  provided  by  c.  99,  s.  IH  T 
Wilson  and  tlie  Quarter  Sesmim  of  Hm^ 
Bruce,  23  Q.  B.  301. 
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which  are  apiiareud 
L  or  order.  J/el/u  i 
-Cooper, 
en  made  within  twd 
3,  notice  of  aopeah 
istead  of  to  the  sea 
;ion,  contrary  to  thJ 
e  appeal  was  not  liea 
being  iniiperativctl^ 
■ppeal,  and  the  rigl 
lot  taken  awavhvi 
II,  33  Q.  B.  303.  ■ 

t  the  notice  of  api 

,  from  a  summary 

by  the  party  apid 

|at  we,  the  uiKlei-sijI 

jc,  following  the 

[respects,  but  not  sig^ 

lua  V,  Xkhol  fl  iil.| 

iitting  in  Vacation. 


.  appealing  from  a  i 
liagistrate  must  t<^ 
]nposed  upon  hini  1 
Ivppeals.    Where  in| 
hant,    instead  of  I 
fythe  appeal,  &c.,  a 
I  bound  to  apitearjl 
ly  charge  thatmigM 
1  api)eal  was  dismil 
|j/.2l.-B.  S.-I/)g| 

m3  the  appellant's 
lef  used  on  the  „ 
Tognizancc  need  nol 
fdays,  itmu3thceii« 

I  sittings  "f  the  Coal 
lithe  appeal  is  maJeJ 

lance  to  try  au  apf 

[0,  S.  C.  c.l03,p.l 

■condition  diff-^n '"J 

r  c.  99,  8.  lb.  1 

SmloM  of  Hum 
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I  Cpon  an  appeal  from  a  conviction  to  the  Gen- 
Ll  Session  of  the  peace,  the  notice  of  appeal, 

i^j  recognizance  were  produced  by  the  clerk 
Ttlie  court  from  its  files,  exhibited  to  the  court 

f  placed  in  its  custody,  and  evidence  was  given 
/  the  service  of  the  notice  of  appeal.  The 
(CMiiizanco  purported  to  be  executed  by  the 
(inctiiig  justice,  and  appeared  to  have  been 
Ltlie  custody  of  the  clerk  of  the  peace  from  its 
L-Held,  sufficient  proof  to  found  the  juris- 
im  of  tl»e  ^-'""''''  ^'^  *'"y  *^'°  appeal,  in  the 
lience  of  evidence  shewing  the  recognizance  to 
tlik,  and  that  enrolment  of  the  recognizance 

jamiecessary.  The  recognizance  was  filed  by 
jsppellant,  instead  of  being  sent  to  the  clerk 
I  tic  peace  by  the  justice  who  took  it :  and  the 
Ution  therein  was  to  appeal  to  the  "General 

urtcr,  or  General  Sessions,"  and  not  to  the 
ICoiirt'  of  General    Sessions  of    the  peace." 

leld,  a  sufficient  compliance  with  the  statute. 
-Gwynne  sitting  alone. — Not 


Ijiwv.  EHxeri/.- 


^rejiorted. 


4.  Evidence. 


|l\'here  a  person  ha<l  been  convicted  before 

Vices  and  fined,  and  on  an  appeal  to  the  Quar- 

[Sessions  the  justices  there  admitted  more 

Hence  than  hail  l)een  heard  on  the  conviction, 

1  the  accused  party  was  acquitted  ;  but  on 

»iving  the  opinion  of  the  Attorney-General 

1  the  additional  evidence  should  not  have 

B  admitted,  the  justices  injsessions  confirmed 

I  conviction,  and  ordered  it  to  be  recorded, 

1  tooli  no  notice  of  the  acquittal — the  court 

Me  absolute  a  rule  for  a  mandannis,  command- 

fthem  to  enter  an  ac(piittal.     Hex  v.  Jmtices 

htliimt,  4  U.  S.  340. 

n. in  appeal  to  the  Quarter  Sessions  under  4 
.  IV.  c.  4,  evidence  difiei-ing  from  or  addi- 
l  to  that  produced  before  the  convicting 
may  he  received   and  go  to  the  jury. 
^lJ>ldkesof  Jiatkuivt,  5  0.  S.  74. 


5.  Jnri/. 

Mendant  was  convicted  under  8  Vict.  c.  45, 

r  that  he,  J.  H.,  of  the  village  of  Preston, 

Ion  i^unday  the  2()tli  day  of  July  last  past, 

pe  township  of  Waterloo,  work  at  his  ordi- 

f  calling,  inasmuch  as  he  and  his  men  did 

esiidhaulhay  on  said  day."    He  appealed 

le  Quarter  Sessions,  where  the  question  was 

ibetoreajury,  and  the  conviction  affirmed. 

proceedings  having  been  removed  by  cer- 

ifi  to  this  court :— Held,  that  13  &  14  Vict. 

i,  eitended  to  this  case,  and  authorized  the 

Iky  jury,  though  in  the  8  Vict.  c.  45,  there 

proraion  for  appeal  to  the  sessions,  but  not 

|tml.   Hespeler  v.  Shaw,  16  Q.  B.  104. 

,  1.  That  after  an  appeal  to  the  sessions 
I » conviction  of  a  magistrate  for  selling 
••iter?  o'clock  on  Saturday  evening,  under 
•tc.  32,  s,  23,  0.,  is  confirmed  a  prohibition 
'  mim  will  not  be  granted.  2.  That 
I  the  alwve  section  it  is  irregular  for  the 
'»lio  tries  the  case  to  call  a  jury  or  to 
p  depositions  of  witnesses  as  evidence  ;  but 
Ij  not  ground  for  a  prohibition.  In  re 
^o«(i  Wallace,  6  P.  R.  1.— C.  L.  Chamb. 

mmv.Brmhhaw,  38  Q.  B.  564,  p.  3490. 


6.  Adjournment, 

Under  C.  S.  U.  C  c.  114,  an  appeal  from  a 
conviction  must  be  heard  at  the  Court  of  Quarter 
Sessions  appealed  to.  There  is  no  power  of  ad- 
journment. In  re  McCumber  and  Doyle,  26  Q. 
B.  516. 

Xor  is  there  power  to  adjourn  the  ([Ucstion  of 
costs.     Beijina  v.  Marra;/,  27  Q.  B.  134. 


7.   Conts. 

The  Court  of  Quarter  Sessions  have  no  autho- 
rity to  order  a  person  acquitted  on  appeal  to  pay 
any  part  of  the  costs  of  such  appeal,  or  to  convict 
him  of  an  offence  for  disobeying  such  order. 
Regina  v.  Orr,  12  Q.  B.  57. 

Appesvl  against  a  summary  conviction  for 
breach  of  a  by-law  of  the  cirporation  of  St. 
Thomas,  for  selling  spirituous  liipiora  without 
license.  The  appellant  gave  notice  of  ai)peal  in 
due  time,  but  entered  into  no  recognizance  to 
prosecute  his  Jippeal  with  efl'ect ;  nor  did  he  after- 
wards give  notice,  before  the  sittings  of  the  ses- 
sions, of  the  abandoninent  of  his  appeal,  under 
sec.  4  of  C.  S.  U.  C.  c.  114: — Held,  re.pondent 
entitled  to  costs.  In  re  Neil  and  SelU,  0  L.  J. 
217.— Q.  S.— Hughes. 

The  court  having  granted  a  prohibition  ag.xinst 
proceeding  further  with  an  appeal  from  a  con- 
viction, refused  a  mandamus  to  the  clerk  of  the 
peace  to  certify  the  non-payment  of  costs  of  the 
appeal,  under  C.  S.  C.  c.  103,  s.  67.  In  re 
Coleman,  Clerk  of  the  Peace  for  the  County  of 
Ilastimjs,  23  Q.  B.  Cl.j. 

Under  ,32-33  Vict.  c.  31,  s.  65,  and  33  Vict, 
c.  27,  D.,  the  court  of  Quarter  Sessions  has  no 
power  to  award  costs  on  discharging  an  appeal 
for  want  of  proper  notice  of  appeal,  for  the 
words  "  shall  hear  and  determine  the  matter  of 
appeal "  mean  decide  it  upon  the  merits.  Jn  re 
Madden,  31  Q.  B.  333. 

Qunere,  whether  an  order  of  the  sessions, 
simply  ordering  costs  of  an  appeal  to  be  paid, 
without  directing  to  whom  they  are  to  be  paid, 
&c.,  under  sec.  74of  .32-33  Vict.  c.  31,  D.,  is  regu- 
lar.    In  re  Delaney  v.  MacXabh,  21  C.  P.  563. 


8.   Waiver. 

One  M.  having  been  on  the  27tli  of  August, 
1862,  convicted  "  for  allowing  card-playing  at 
his  inn,  and  other  disorderly  conduct  during  this 
year,"  was  fined  ,?20  and  costn,  which  he  paid, 
but  said  he  "  would  see  further  about  it."  On 
the  30th  notice  of  appeal  was  fciven,  and  on  the 
11th  of  September  the  appeal  came  on  at  the 
Quarter  Sessions,  when  the  court  decided  that 
the  right  to  appeal  was  waived  i)y  plaintiff  having 
paid.  On  application  for  a  niiindamus  the  rule 
nisi  called  upon  the  court  of  Quarter  Sessions, 
instead  of  the  justices,  to  shew  cause  : — Held,  I, 
That  under  the  circumstanceti  there  was  no 
waiver  of  the  right  to  appeal.  2.  That  the  rule 
nisi  having  been  enlarged  by  the  justices  at  their 
request,  from  the  previous  term,  objections  could 
not  now  be  taken  to  its  form.  Semble,  that  on 
any  doubtful  ground  a  par'-y  should  not  be  do- 
pnvod  of  his  right  +o  appeal  against  a  summary 
conviction.     In  re  the  Justices  of  the    United 
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Counties  of  York  and  Peel,  ex  parte  Atasov,  13 
C.  P.  159. 

The  appellant  having  been  convicted  of  an 
assault  under  C.  S.  C.  c.  91,  s.  37,  appealed  to 
the  Quarter  Sessions.  On  the  first  day  of  the 
court,  after  he  had  proved  his  notice  oi  appeal, 
at  the  respondent's  request  the  case  was  post- 
poned until  next  day ;  and  the  respondent  then 
objected  to  the  jurisdiction,  as  it  was  not  shewn 
that  the  appellant  had  either  remained  in  custody 
or  entend  into  recognizance,  as  required  by  sec. 
117  of  C.  S.  C.  c.  99.  The  court  held  that  this 
objection  had  been  waived  by  the  application  to 
postpone,  ind  they  quashed  the  conviction.  On 
motion  for  a  prohibition  to  the  Quarter  Sessions 
from  further  proceeding  in  the  matter  : — Held, 
that  this  was  an  itppeal  under  sec.  117  above 
mentioned,  not  under  C.  S.  U.  C.  c.  114,  s.  1  : 
that  it  was  clearly  incumbent  on  the  appellant  to 
."3hew  his  right  to  appeal  by  proving  compliance 
with  that  section  ;  and  that  the  necessity  for 
such  proof  was  not  waived  by  the  respondent's 
application  for  delay.  The  proliibition  was 
therefore  granted.  Jn  re  Meyers  and  Wonnacott 
et(d.,  23  Q.  B.  Oil. 

Defendant  applied  to  quash  an  order  of  the 
General  Sessions  quashing  a  conviction,  made  on 
appeal,  on  the  ground  that  it  was  not  sliewn  at 
the  court  that  defendant  had  entered  into  the 
necessary  recognizance.  It  was  not  denied  that 
notice  of  appeal  had  been  duly  given  or  that  the 
recognizance  had  been  duly  entered  into  and  filed 
with  the  clerk  of  the  peace  ;  but  the  objection 
was  that  it  had  not  been  proved  at  the  trial  of 
the  appeal  : — Held,  under  the  circumstances  of 
the  case,  set  out  in  the  report,  that  the  respon- 
dent's counsel ,  by  his  conciuct,  must  be  assumed 
to  have  waived  any  objection  to  the  recognizance. 
Reijinn  v.  Crouch,  35  Q.  B.  433. — Richards  sit- 
ting in  vacation. 

Semble,  that  where  objection  has  been  taken 
to  the  jurisdiction  of  the  court,  and  the  party 
objecting  thereto  has  afterwards  proceeded  to  a 
trial  upon  the  merits,  he  should  be  held  to  have 
waived  proof  of  those  preliminary  conditions 
which  give  the  court  jurisdiction,  if  it  shall  ap- 
pear subsequently  upon  his  moving  against  the 
verdict,  that  those  conditions  had  in  truth  been 
complied  with.  Betjina  v.  Esserij. — G Wynne  sit- 
ting alone. — Not  yet  reported. 


9.  Other  Cases. 

Held,  that  a  conviction  of  two  or  more  justices 
of  the  peace  being  appealed  from  did  not  relieve 
them  from  the  penalty  attached  to  the  duty  of 
making  immediate  return  under  4  &  5  Vict.  c. 
12,  s.  1.  Murphy  q.  t.  v.  Harvey,  9  0.  P. 
528. 

On  the  first  day  of  the  session,  the  appellant's 
counsel  called  on  and  proved  his  case.  The 
respondent  did  not  appear.  It  was  not  known 
that  he  had  employed  counsel,  and  the  convic- 
tion was  quashed.  On  the  second  day  counsel 
applied  to  have  the  order  of  the  court  discharged 
and  for  a  hearing  : — Held,  that  the  court  had 
power  to  revoke  the  order  to  quash.  McLean 
V.  McLean,  9  L.  J.  217.— Q.  S.— Hughes. 

Held,  1.  That  an  appeal  dismissed  for  want 
of   prosecution   may,    at   the  instance  of  the 


appellant  satisfactorily  accounting  for  his  do»  I 
appearance,  be  reinstated  : — Held,  2.  That  thl 
justices  in  sessions  may,  if  they  see  fit  al 
their  judgment  in  a  matter  of  appeal,  at  an  1 
time  during  the  continuance  of  the  sessional 
In  re  SmU/i  and  Stokes,  10  L.  J.  20.— Q  *i  J 
Harrison. 

Held,  that  after  an  appeal  to  the  sessions  frona 
a  conviction  of  a  magistrate  for  selling  liimorafteJ 
seven  o'clock  on   Saturday  evening,  under  jj 
Vict.  c.  32,  s.  23,  is  confirmed,  a  proliihition 
the  sessions  will  not  be  granted.     In  re  Brom 
and  Wallace,  8  L.  J.  X.  S.  81.— C.  L  C'hamh 
Gait. 

Where  a  conviction  has  been  aflirmedbyJ 
jury  on  appeal  to  the  Quarter  .Sessions,  tW 
court  cannot  grant  a  new  trial.  Qu.-ere,  wh'ethei 
when  the  verdict  was  against  the  exjiress  ilirw 
tion  of  the  chairman,  that  court  would  lie  Imwk 
or  should  be  compelled  l)v  mandamus,  to  infort 
the  conviction  so  affirmed.  Yenrh  ami  Bimti 
man,  28  Q.  B.  551.  ^ 

On  appeal  to  the  Quarter  Sessions  from  am 
tice's    conviction,    apparently    intemlwl  to  1 
under  O.S.  U.  C.  c.  105,  asaniendeilltyi.iVicj 
c.  22,  (if  having  unlawfully  entered  defemlauj 
premises  (describing  them)  and  cut  down  ; 
destroyed  certain   trees  tlieveon,  &c.,  withoi 
stating  that  the  premises  were  wholly  enclnscd,! 
appeared  in  evidence  that  the  premises  vcre'l 
fact  wholly  enclosed,  but  the  eliairuiim  direca 
the  jury  that  the  case,  if  auv,  was  one  arisij 
under  C.  S.  U.  C.  c.  93,  s.  25.     Tlie  jury  ion; 
the  appellant  guilty,  but  the  cliairman,  nntwii 
standing,  made  an  order  quashing  the  cnnvittij 
as  there  was  no  averment  or  evidence  that  tl 
damage  done  amounted  to  20ets.,  andhiTd'iiJ 
to  amend  under  29  &  30  Vict.  c.  50  :— HtW.  tj 
the  conviction  was  one  under  C.  S,  U.  C.  o.  ij 
as  amended   by  25  Vict.  c.   22,  and  tliitt 
Quarter  Sessions  could  not  convert  the  cliai 
into  one  under  C.  S.  U.  C.  c.  93,  s.  23 ;  hut  tl] 
the  appeal  having  been  snlimitted  totliejiq 
though  with  an  erroneous  charge,  their  venl 
should  have  been  treated  as  a  detenninatiou 
the  appeal,  and  the  chairman  slioidd  have  ami 
deil  the  conviction,  in  accordance  with  '."J  » 
Vict.  c.  50,  by  the  insertion  of  the  words  "whoT 
enclosed,"  and  have  affirmed  and  enfoned  f 
same.     A  mandamus  was  therefore  ordere/ 
set  aside  the  order  of  the  Quarter  Stssidiis  a 
excess  of  jurisdiction,  and  to  amend  ainl  a 
the  conviction.      McKenna  v.  Powell,  iOCl 
394. 

As  to  amendment  of  conviction  by  the  n 
trate  after    notice  of    appeal.    See  Hvpdl 
Smith,  35  Q.  B.  518. 

Under  39  Vict.  c.  18,  s.  84,  D.,  "The  la 
Act  1876,"  an  appeal  must  Ite  brought  befon 
appellate  judge  within  thirty  days  from  tbe  j 
viction.  Giving  notice  of  appeal  to  the  l 
session,  and  entering  a  recognizance  withiiij 
time,  is  not  sufficient.  Jji  re  Hunter  v.  (rH| 
7  P.  R.  86.— C,  L.  Chamb.— Hagarty. 

S.  on  the  9th  February,  1875,  was  convj 
before  justices  of  an  offence  against  the  i 
the  sale  of  spirituous  liquors,  37  Vict.  c. ', 
On  the  27th  he  obtained  a  certiorari  toth^ 
tices  to  return  the  conviction  into  the  ( 
Bench,  which  was  not  served  until  the  i 
July.     In  the  meantime,  on  the  3rd  Jlar 
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bwcurcd  a  summons  from  the  county  judge  by 

Iwv  of  appeal  from  the  conviction  under  38  Vict. 

I   11  0.,  alleging  as  a  ground  for  obtaining  it  so 

llit«,  that  the  delay  arose  wholly  from  the  default 

lofthe  mstices.     He  persisted  in  the  appeal,  not- 

Lthstaniling  the  certiorari ;  but  the  judge  re- 

Iftiied  to  adjudicate  on  the  merits,  holding  that 

J  had  not  been  made  to  appear  to  him  that  the 

|5el»y  arose  wholly  from  the  default  of  the  con- 

wtine  justices,  and,  therefore,  that  he  had  no 

'  lisdiction.    On  the  13th  September,  the  jus- 

,M  retnnied  to  the  certiorari  that  before  its 

Si-ery  to  them  they  had,  at  the  request  of  S. , 

jusmitted  the  conviction  and  papers  to  the 

lunty  judge  upon  the  appeal  under  38  Vict.  c. 

I  0.  lu  November,  S.,  having  procured  the 
Lpere  to  be  returned  by  the  County  Court  clerk 
S  Barrie  to  the  magistrate's  clerk  at  Orillia, 

loved  to  quash  the  return  to  the  certiorari,  and 

r  another  writ,  or  for  an  attachment  for  not 
jiviiW  returned  the  conviction  in  obedience  to 
l  or  for  an  order  to  return  the  conviction  forth- 
tth,  or  to  amend  the  return  by  including  the 

inviction  therein.     In  support  of  this  motion  it 

II  urged  that  the  magistrates  wrongfully  put 
I  out  of  their  power  to  return  the  writ  by 

asmitting  the  papers    to  the   clerk   of  the 

[oMty  Court,  when  they  must  have  known  that 

!  appeal  was  too  late.     The  application  was 

juscd,  for  S.  having  procured  the  transmission 

Ithe  papers  for  his  own  appeal,  could  not  insist 

Vt  it  was  wrong  ;  it  was  apparent  that  he 

iDiloned  the  certiorari  in  order  to  carry  on  his 

tieal;  Mid  when  he  served  the  writ  he  knew 

Lt  tiie  justices  had  not  the  papers  to  return. 

(ere,  as  to  the  propriety  of  the  County  Court 

i  returning  the  papers  to  the  justices'  clerk. 

Me,  that  the  justices,  could   not  properly 

e  refused  to  transmit  the  papers  on  the  ground 

ttlie  appeal  was  not  made  in  time  ;  b'lt  that 

i  recognizance  being  furnished,  they  should 

iMinit  them  at  least  within  the  month,  leaving 

Ito  the  county  judge  to  decide  as  to  the  cause 

Itoy.    Rcjiiia  V.  Slaven,  38  Q.  B.  557. 


III.  AppE.iLs  FROM  Sessions. 

1.  On  Case  Reserved. 

[he  court  will  not  hear  a  case  from  the  Quarter 
■ions  unless  the  statute  and  rules  of  court 
bribing  the  preliminary  steps  have  been 
ttlv  complied  with.  Hetjina  v.  Hatch  et  al., 
0.  461. 

*femlant  having  been  convicted  at  the  Quar- 

1  Sessions  in  June,   18G4,  judgment  was  re- 

m,  and  a  special  case  stated  for  the  opinion 

aeCourt  of  Common  Pleas.     The  questions 

Jitesen'ed  not  having  been  heard  or  disposed 

Ithe  case,  having  been  duly  adjourned  from 

f  to  time,  was  again  brought  up  at  the  sessions 

ich,  18t)4,  and  a  rule  nisi  granted  for  a  new 

,  vliich  was  afterwards  discharged.     The 

'int appealed  from  that  decision: — Held, 

f « the  case  remained  with  the  Common 

I,  the  Quarter  Sessions  were  not  legally  in 

Mon  of  it,  80  as  to  grant  the  rule  nisi ;  and 

p«  court  therefore  could  not  be  called  upon 

•wew  their  decision,     /fertjna  v.  Boultbee,  23 

'•ppellant  having  been  convicted  before 
"noi  having  pretended  to  be  a  physician, 


contrary  to  29  Vict.  c.  34,  appealed  to  the  Quarter 
Sessions,  and  was  found  guilty  :— Held,  that  the 
sessions  had  no  power  to  reserve  a  case  under  C. 
S.  U.  C.  c.  112,  the  appellant  not  being  a  person 
"  convicted  of  treason,  felony,  or  misdemeanor." 
Semble,  that  if  the  29  Vict,  had  in  terms  declared 
the  act  charged  unlawful,  it  would  have  been  an 
indictable  misdemeanor.  Pomeroyv.  Wilson,  26 
Q.  B.  45. 


2.  Other  Cases. 

Where  a  person  convicted  under  the  Petty 
Trespass  Act,  has  appealed  to  the  Quarter  Ses- 
sions, where  the  conviction  is  confirmed,  no 
appeal  lies  from  thence  to  the  Queen's  Bench. 
Beijina  v.  Iinpey,  H.  T.  4  Vict.  ;  Jiegina  v. 
Hussey,  2  P.  R.  194.— Jones. 

Qufere,  whether  a  party  ha^^ng  appealed  to 
the  Quarter  Sessions  under  13  &  14  Vict.  c.  54, 
from  a  conviction  by  a  justice  of  the  peace,  has 
any  right  of  appeal  from  the  decision  of  that 
court.  Victoria  Plank  Road  Co.  v.  Simmons,  15 
Q.  B.  303. 

The  defendant  was  convicted  before  the  mayor 
of  breaking  a  town  by-law,  and  appealed  to  the 
Quarter  Sessions,  where  the  conviction  was  up- 
held. A  motion  was  then  made  in  this  court 
against  the  indictment,  which  was  brought  up 
by  certiorari,  and  the  conviction  was  again  up- 
held. Quoere,  as  to  the  right  of  appeal  from  the 
Quarter  Sessions.    Reyina  v.  Watson,  7  C.  P.  495. 

Defendant  having  1>een  convicted  at  the  Quar- 
ter Sessions  on  an  indictment  for  forcible  entry, 
was  fined,  but  that  court  refused  to  order  a  writ 
of  restitution,  and  the  case  was  removed  here  by 
certiorari  : — Held,  that  it  was  in  the  discretion 
of  this  court  either  to  grant  or  refuse  the  writ ; 
and  under  the  circumstances  it  was  refused. 
Regina  v.  Wightman,  29  Q.  B.  211. 

The  proper  proceeding  to  reverse  a  judgment 
of  the  Quarter  Sessions  is  by  writ  of  error,  not 
by  certiorari  and  habeas  corpus.  Regina  v. 
Powell,  21  Q.  B.  215. 

On  the  8th  November,  1875,  an  information 
was  laid  against  B.  before  the  police  magistrate 
of  St.  Thomas,  by  one  N.,  under  the  32-33  Vict, 
c.  22,  D.,  for  having  unlawfully  and  maliciously 
broken  and  injured  a  fence  round  the  land  of  N. 
The  defence  set  up  was,  that  the  fence  encroached 
upon  B.'s  land,  but  there  was  evidence  which,  if 
believed,  went  to  shew  that  B.  did  not  commit 
the  injury  under  a  bona  fide  exercise  or  belief  of 
a  right ;  and  the  magistrate  convicted  and  fined 
him.  B.  appealed  to  the  General  Sessions  of  the 
Peace,  where  neither  side  asked  for  a  jury  ;  the 
court  urged  them  to  have  one,  but  the  respon- 
dent, N. ,  refused  ;  and  the  court  having  heard 
the  evidence,  decided  that  B.  acted,  though  mis- 
takenly, under  a  bon^  tide  belief  that  he  had  a 
right  to  remove  the  fence,  and  without  malice  ; 
and  they  ordered  the  conviction  to  be  (quashed, 
with  costs.  N.  then  applied  to  quash  this  order, 
upon  the  ground,  itmongst  others,  that  the  case 
could  not  oe  tried  without  a  jury  ;  but— Held, 
that  the  32-33  Vict.  c.  31,  s.  66,  D.,  which  au- 
thorizes the  court  to  try  without  a  jury,  is  within 
the  powers  of  the  Dommion  Parliament,  and  that 
the  case  having  been  properly  before  sessions, 
this  court  could  not  review  their  decision  upon 
the  merits.    Sec.   66  of  the  32-33  Vict.   c.  22, 
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does  not  dispense  with  proof  of  malice  in  such 
cases,  but,  read  in  connection  with  sec.  29, 
merely  means  that  the  malice  need  not  be  con- 
ceived against  the  owner  of  the  property  injured. 
Iteglna  v.  Bradshaw,  38  Q.  B.  564.  — Gwynno. 

In  the  cose  of  a  conviction  for  an  offence  not 
being  a  crime,  affirmed  on  appeal  to  the  sessions, 
the  writ  of  certiorari  is  not  taken  away  by  the 
38  Vict.  c.  4.  O.     In  re  Bates,  40  Q.  B.  284. 

The  statute  32-33  Vict.  c.31,  s.  71,  D.,  prevent- 
ing applications  touching  the  decision  of  a  judge 
at  Quarter  Sessions,  in  appeal,  not  only  refers 
to  cases  where  an  adjudication  has  taken  place 
therein,  but  even  where  the  appeal  has  gone 
off  on  a  preliminary  objection  to  the  right  of 
entering  it.  Benina  v.  Firman,  6  P.  R.  67. — C. 
L.  Chamb.— Gait. 

It  is  improper  to  call  on  the  Court  of  General 
Sessions  to  shew  cause  to  a  rule  for  a  certiorari. 
Be  Nash  and  McVracken,  33  Q.  B.  181. 


II. 


SET-OFF. 
In  what  Actions. 

1.  As  Affe^'ting  County  Court  Jurisdic- 
tion. 3492. 

2.  In  Replevin  or  Actions  on  Replevin 
Bunds,  3492. 

3.  On  Bills  or  Azotes — See  Bills  of  Ex- 
change AND  Promissory  Notes. 

Subject  Matter  of  Set-off. 

1.  Debts  in  same  Right  or  between  the 

same  Parties,  3492. 

2.  Payment  or  Set-off,  3493. 

3.  Liquidated  or   Unliquidated  Claims, 

3493. 

4.  Ground  of  Cross  Action,  3493. 

5.  By  v>ay  of  Deduction  from  Contract 

Price,  3494. 

6.  Judgments,  3494. 

7.  Set-off  Accruing  after  Action,  3496. 

8.  Other  Cases,  .3497. 

9.  Actions  on  Bills  or  Motes — See  Bills 

OF    Exchange   and   Promissory 
Notes. 

10.  Against  Rent — See  Landlord  and 

Tenant. 

11.  Costs — See  Costs. 

III.  Bv  and  Against  Whom. 

1.  Agents,    Auctioneers,    and    Factors, 

,3498. 

2.  Executors,  3499. 

3.  Trustees  and  Assignees,  3500. 

4.  Corporations  and  Shareholders. 

(a)  Generally,  3500. 

(b)  Shareholders  of  Railteay  Com- 

panies— See  Railways  and 
Railway  Companies. 

5.  Sheriffs,  3302. 

6.  Division  Court  Clerks,  3503. 
IV.  Pleading  and  Evidence,  3503. 


V.  Practice,  3304. 
VI.  Set-off  in  Equity,  .3504. 

VII.  Effect  of  Set-off,  3508. 

VIII.  Particulars  of  Demand  and  Set-opt  I 

— &'e  Particulah-s. 


In  what  Actions. 

1.  As  Affecting  County  Court  JtmiuUctlort. 

A  plaintiff  cannot  by  giving  creilit  forastt-l 
off,  compel  defendant  to  set  it  up,  or  give  the! 
County  Court  jurisdiction.  Fiirnind  v.  Sfim-\ 
ders,  26  Q.  B.  119.  See,  however,  ,S'  ('  'M  1 1 
N.  S.  245.— C.  L.  Cliamb.— J.  -Wilsi,,,. ' 

See  Russell  v  Conway,  5  Q.   B.  25(!,  p.  M .j 
Fleming  v.  Livingstone,  (i  P.  R.  03,  p.  840.      ' 


2.  In  Replevin  or  Actions  on  Rtph'm  Bomk 
Set-off  may  be  pleaded  to  an  action  for  rent 
due  under  a  demise,  but  not  toanavown'fi 
rent  in  replevin.    McAnnany  v.  Th'hdl  ''SO  I 
122.  '  '       ' 

To  an  action  on  a  replevin  bond,  by  the  asiiJ 
nee  of  the  sheriff,  a  set-off  forms  agoodWJ 
defence,    the  penalty  being  considered  as  tJ 
debt.     To  such  an  action  defendants  pleaded  9 
equitable  grounds,  that  the  cordwood  for  wh 
the  replevin  was  brought  and  tiie  liondgivj 
was  claimed  by  M.  (defendant  in  the  rt|)leviif 
and  it  was  agreed  between  him  and  the  iiiain^ 
that  M.  should  haul  the  wood  from  where  it » 
cut  to  the  river,  and  if  M.  conld  not  prove  tli 
he  was  entitled  to  the  wood  tlie  plaintiff  sl^ 
pay  him  for  hauling  and  bankage  of  tlies 
which  amounted  to  .$105  : — Held,  that  tliissii( 
might  be  set-off  against  the  lireach  for  ]iHnn 
turn  of  the  wood.     McKdrcij  v.  MrLmn  iH 
34  Q.  B.  635.— A.  Wilson,  sitting  alone. 


II.  Subject  MArrER  of  Set-off. 

1.  Debts   in    same   Right    or    helwttii  tk  ^ 
Parties. 

Evidence  of  a  debt  due  by  one  of  a  firm  (; 
tiffs)  in  his  individual  ca,\^a,c\ty,  will  nntsuppoil 
plea  of  set-off  to  an  action  by  the  tinu  f(ir  a  p 
nership  claim.     Pc/j/  el  al.   v.  Plank,  3  C.| 
396. 

T.  purchased  a  quantity  of  bricks  mami 
tured  by  the  plaintiffs  jointly,  against  osel 
whom  (G.)  he  held  a  demand,  whicli  heiles 
to  set  off  against  the  price  of  the  bricks ;  om 
the  plaintiffs  being  in  fact  assignee  of  a  foij 
partner  of  G.  : — Held,  tliat  even  if  the  effect 
this  was  to  constitute  the  plaintiffs  teiuDlj 
common,  it  afforded  no  ground  for  setting « 
separate  against  a  joint  debt.  Graham  tid 
Toms,  25  Chy.  184. 

To  entitle  a  party  to  set  off  one  debt  \_ 
another,  it  must  be  shewn  that  the  deblil 
due  from  and  to  the  same  parties  respectiifJ 
Where,  therefore,  a  debt  was  due  from.l  W 
and  costs  were  due  from  B.  and  his  sob'oilr 
A.,  the  court  refused  an  .application  bjKI 
his  solicitor  to  set-off  the  one  anioiiiit  asunC 
other.     Wilson  v.  Switzer,  1  Chy.  Cliamb.  1^ 
Spragge. 
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2.  Payment  or  Set-off. 


Parents  made  by  a  defendant  for  plaintiff  of 
Innlerein  favour  of  third  parties,  may  be  proved 
llierasetoir,  and  need  not  be  pleaded  as  pay- 
Imente  on  account.     McLellan  v.    McManug,   1 
|0.  B.  271. 
The  plaintiff  wrote  to  defendant,  who  had  a 
iemaml  against    one   C,    saying  that  C.  had 
ukeJ  him  to  settle  the  claim  with  defendant, 
md  requested  him,  therefore,  to  charge  it  to  his, 
Ite  plaintiff's,  account.     It  was  not  proved  that 
av  account  had  been  rendered  by  defendant  in 
bhich  he  took  credit  to  himself  for  this  as  a  pay- 
ment on  any  particular  account :— Held,  that 
to  must  be  considered  merely  as  an  item  of  set- 
&  and  not  as  a  payment.     Notman  v.  Crooks, 
|oQ.  B.  105. 
In  an  action  on  a  building  agreement,  defen- 
lants  pleaded  a  sct-ofF  equal  to  the  plaintiff's 
laiiii,  for  money  had  ancl  received,  &c.,  and  it 
Kiieareil  that  they  had  in  fact  over-paid  the 
bintiffs  for  the  work.     The  jury  found  a  ver- 
lict  in  defendants'  favour  for  the  excess,  con- 
tan'  to  the  judge's  charge.     The  court  refused 
D  amend  the  plea,  so  as  to  claim  the  sum  given, 
1  Because  such  an  amendment  could  not  pro- 
fcrly  he  granted,  at  least  without  a  new  trial ; 
Ll,  i.  Because  the  amount  over-paid  would  not 
tom  the  subject  of  a  set-off.     Sinclair  et  al.  v. 
tmCmndlofGalt,  17  Q.  B.  259. 

jSeeffawiftoH  V.  Street,  8  Q.  B.  124,  p.  3498. 

3.  Liquidated  or  Unliquidated  Claims. 

\k  set-off  of  a  sum  certain  is  a  good  plea  in 
Ik  on  a  submission  bond,  assigning  as  a  breach 

e  non-payment   of  a  sum   certain  awarded. 

wlfml  V.  Muxgrove,  6  0.  S.  642. 

-A  set-off  for  money  due  for  cutting  wood,  upon 
lipecial  agreement  under  seal,  to  give  defen- 
Ttt  so  much  per  cord  for  cutting  :— Held,  a 

miilated  demand,  and  the  subject  of  set-off. 

m  V.  McCrad-en,  5  Q.  B.  573. 


4.  Ground  of  Cross  Action. 

I  assumpsit  for  work  and  labour,  &c  ,  defen- 

kt  at  the  trial  attempted  to  prove  by  way  of 

joSf money  received  from  him  by  plaintiff,  in 

[!uance  of  an  agreement  to  which  they  were 

nially  bound,  and  which  was  to  be  paid  by 

Btiff  into  a  bank,   being  tolls    received  by 

aidant  as  keeper  of  a  gate  rented  by  him, 

I  lor  which  the  plaintiff  had  become  security 

lim :— Held,  clearly  not  the  subject  of  set-off, 

that,  if  plaintiff  hiul  retained  money  im- 

lerly,  defendant    had  his    remedy  on   the 

lenient.    Denisoii  v.  Donnelly,  2  Q.  B.  391. 

(claration  on  common  counts.  Equitable 
^tliat,  defendant,  under  a  power  of  sale  in  a 

ige,  of  which  he  was  the  assignee,  on  the 
)ctol)er,  1859,  sold  to  plaintiff  the  premises 
(in  comprised  for  £400,  £50  to  be  paid  down 
me  of  sale ;  (which  sum  wfvs  paid,  and  is  the 
jiy  sought  to  be  recovered  in  this  action) ; 
l»t  the  same  time,  by  agreement  under  seal 
Nn  the  parties,  the  plaintiff  covenanted  to 
ay  costs  that  defendant  might  be  put  to, 

wnofany  Chancery  or  other  proceeding 


arising  out  of  the  sale ;  and  subsequently  the 
mortgagor  filed  his  bill  in  Chancery  to  set  aside 
the  sale,  making  both  tlie  plaintiff  and  defendant 
parties  :  that  bj'  decree  the  sale  was  set  aside, 
and  defendant  ordered  to  pay  his  own  costs, 
which  he  did  pay,  and  the  same  amounted  to 
more  than  the  plaintiff's  cause  of  action,  which 
he  asks  to  have  set  off,  and  plaintiff  to  pay  the 
difference.  On  demurrer  : — Held,  bad  as  a  plea 
of  set-off,  and  on  other  grounds,  as  the  matter 
set  up  was  only  the  sul>ject  of  a  cross  action. 
Tiirlei/  V.  Evans,  13  C.  P.  214. 


5.  By  way  of  Deduction  from  Contract  Price, 

Plaintiff,  by  deed,  agreed  to  build  a  house  for 
defendant  for  $1,150,  by  a  day  named,  and  that 
for  each  day  that  should  elapse  after  that  day 
until  completion,  defendant  might  deduct  $5 
from  the  contract  price  : — Held,  that  the  sum  of 
$5  per  day  was  liquidated  damages,  not  a  pen- 
alty, and  ■'■hat  it  might  be  deducted  from  the 
contract  price,  without  pleading  it  specially  by 
way  of  set-off.     Scott  v.  Dent,  38  Q.  B.  30. 

See,  also,  Worth  in  (/ton  et  al.  v.  The  Municipal 
Council  of  Haldimand,  10  Q.  B.  217  ;  Brown  v. 
Tagijart,  10  Q.  B.  183. 


6.  Judijmenta, 

A.,  being  in  execution  at  the  suit  of  B.,  re- 
covered against  B  a  verdict  for  a  smaller  sum : — 
Held,  that  proceedings  in  A.  's  action  against  B. 
should  be  stayed  on  B.'s  acknowledging  satis- 
faction on  his  judgment  for  the  amount  of  A.'s 
verdict  against  him.  Bethune  v.  Brown,  5  O.  S. 
332. 

A  surety  cannot  claim  to  have  a  judgment 
obtained  by  his  principal  against  the  plaintiff, 
set  off  against  a  judgment  obtained  by  the  plain- 
tiff against  him  as  surety.  Gray  v.  Smith,  0  O, 
S.  62. 

One  of  several  defendants  in  a  judgment  was 
allowed  to  set  off  against  it  the  amount  of  a  judg- 
ment which  he  had  recovered  against  the  plaintiff, 
saving  to  the  attorney  his  lien  for  costs.  For- 
tune V.  Hick-son  et  al.,  1  Q.  B.  408. 

Under  the  circumstances  stated  in  this  case, 
the  plaintiff'  was  allowed  to  set  oft'  a  judgment 
obtained  by  defendant  against  him  in  a  former 
action  against  this  judgment,  for  which  the 
present  defendant  was  in  custody,  saving  the 
attorney's  lien  in  the  first  judgment.  Heed  v. 
Smith,  1  P.  R.  321. —C.  L.  Chaiub.  — Kobin- 
son. 

Two  plaintiffs  recovered  judgment  against  the 
defendants,  one  of  whom  was  afterwards  arrested 
under  a  ca.  sa.,  issued  on  an  afHdavit  made  by 
one  of  tlie  plaintiff's.  This  defendant  then  sued 
that  plaintiff  and  his  attorney,  and  obtained  a 
verdict  against  them.  An  application  by  the 
attorney  for  himself  and  his  co-defendant  to  set 
off  this  verdict  against  the  judgment  was  re- 
fused ;  for  the  attorney,  having  no  interest  in 
the  jud^ent,  could  not  claim  to  have  the  ver- 
dict against  himself  paid  out  of  it.  Pentland  v. 
Bellet  al,  13  Q.  B.  455. 

The  court  will  not  set  off  a  judgment  purchased 
by  defendant  against  a  plaintiff  after  the  return 
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of  an  execution  against  him.     Elliott  v,  Crocker 
et  al.,  1  P.  R.  13. 

A  rule  to  set  off  a  judgment  recovered  by  de- 
fendant against  the  plaintiff  against  the  judgment 
in  this  cause,  was  discharged  with  costs,  because 
the  plaintiff  had  assigned  this  judgment  bon& 
fide  to  a  third  party,  and  that  defendant  had 
notice  thereof.  Miller  v.  Thompson,  1  P.  R.  245. 
— Sullivan. 

Held,  that  a  special  lien,  given  upon  the  pro- 
ceeds of  a  judgment  pending  an  appeal  from  such 
judgment,  must  prevail  agamst  an  application  to 
set  off  judgments.  Jiang  v.  McLuy,  7  P.  R.  97. 
— C.  L.  Chamb.— Dalton,  C.  C.  .0  P. 

Held,  that  a  judgment  purchased  by  defendant 
from  a  third  party  cannot  be  set  oft'  against  the 
costs  of  the  day,  given  to  the  plaintiff  upon  an 
apx^lication  to  jjostpone  the  trial,  secured  Tby  the 
personal  undertaking  of  the  defendant's  attorney 
to  pay  these  costs,  and  upon  which  the  plaintiff's 
attorney  has  a  lien.  Bennett  v.  Tregent,  6  P.  R. 
171. — 0.  L.  Chamb. — Gwynne. 

Defendant,  in  September,  1848,  recovered 
judgment  against  the  plaintiff  for  a  large  debt, 
on  which  he  afterwards  took  out  a  commission  of 
bankruptcy,  and  proved  for  his  claim.  Plaintiff 
afterwards  obtained  a  judgment  against  defen- 
dant for  £50,  on  which  he  issued  execution. 
Nothing  had  been  done  under  the  commission 
beyond  the  appointment  of  an  assignee  : — Held, 
that  defendant  could  not  set  off  his  claim  against 
the  plaintiff's  judgment.  Merrill  v.  Beati/,  15 
Q.  B.  446. 

T.  and  M.  having  cross  judgments  at  law 
applied  to  the  Court  of  Chancery  to  set  off  the 
one  against  the  other,  which  was  refused  on  the 
ground  that  the  judgment  against  T.  had  been 
assigned  to  a  third  person  without  notice  ;  but 
it  appearing  that  M.'s  liability  to  T.  arose  in 
consequence  of  T.  being  surety  for  M.,  the  court 
granted  an  injunction  against  the  assignee,  to 
prevent  his  enforcing  the  judgment  recovered  by 
M.  ;  as  a  person  purchasing  a  chose  in  action 
does  so  subject  to  all  the  equities  to  which  it  is 
liable  in  the  hands  of  the  assignor.  Thompson 
V.  Miller,  4  Chy.  481. 

The  plaintiff  having  obtained  a  verdict  against 
defendant  for  malicious  prosecution.  Defendant, 
in  moving  for  a  nonsuit  or  new  trial  on  the  evi- 
dence, asked  also  to  set  off  a  judgment  which  he 
had  against  the  plaintift'  against  that  to  be  en- 
tered on  this  verdict,  consenting  in  that  event 
to  waive  his  motion  against  the  verdict.  The 
court  granted  this  notwithstanding  an  assign- 
ment of  such  verdict,  which  was  alleged  to  have 
been  made  between  the  trial  and  term  by  the 
plaintiff  to  a  third  party  in  satisfaction  of  a  debt. 
Orr  V.  Spooner,  19  Q.  B.  601. 

Under  the  circumstances  of  this  case  the  set- 
off of  cross  judgments  was  refused,  the  plain- 
tiff's judgment  having  been  assigned.  In  re 
Smart  v.  Miller,  3  P.  R.  385.— A.  Wilson, 

A  judgment  in  a  Division  Court  may  be  set 
off  against  the  judgment  of  a  Superior  Court  of 
Record.  Robinson  v.  Shields,  2  L.  J.  N.  S.  45. 
— C.  L.  Chamb. — Richards. 

On  a  motion  to  set  aside  an  award  or  refer  back, 
it  was  alleged  that  $122  had  been  twice  charged 
against  the  plaintiff,  being  identical  with  a  judg- 


ment also  allowed  against  him,  .iml  the  nrV  I 
trator  certified  that  ni  his  opinidii  the  mattt  1 
should  be  re-opened,  as  lie  was  not  sure  this  vL\ 
not  the  case.  It  was  objected  alsn  that  th  I 
judgment  was  improperly  allowc.l,  liavin',. l,ceal 
recovered  against  the  plaintiff  and  another  anjl 
therefore  not  admissible  as  a  sutolT.  In  anjL.l 
the  mistake  was  denied,  and  it  was  shewn  that! 
the  identity  of  the  two  sums  had  been  exprtsslvl 
in  dispute  before  the  arbitrator,  aiul  that  thai 
judgment  had  been  recovered  on  a  noteniiulefcyl 
the  plaintiff,  and  endorsed  by  another  defendairtr 
in  a  suit  upon  it  for  his  accomniodatinn.  Itwai 
sworn  also  that  the  plaintiff  was  insolvent.  Thai 
application  was  refused.  Quit-re,  whether  iiuiy 
the  circumstances  the  judgment  was  iiotprdiitrlyl 
allowed  as  a  set-off.  Latta  v.  WuWirtdnt  •)  pf 
R.  157.— P.  C— Richards.  * 

Defendants,  as  attorneys,  delayed  to  registeJ 
a  mortgage  to  B.,   their  client,  liy  which  thJ 
security  was  defeated.     They  then  olitainei!  ijl 
other  mortgage  from  the  same  mortgagor  to  B.J 
on  different  land,  subject  to  two  prior  iiicuij 
brances,  and  B.  authorized  their  ijroceedinjzt 
foreclose  this  mortgage,  expressly  witliout  pre 
judice  to  his  rights  as  against  tliuiii.    B.  hiiviai 
died  pending  a  suit  against  defendants  for  iitij 
ligence,   his  administrators  obtained  a  vwilii 
in  it  and    issued   execution.     Defendants  the! 
applied  to  stay   proceedings  until  they  k 
obtain  judgment  for  the  costs  taxed  in  tLo  iV.rj 
closure  suit,  in  order  to  set  it  olf,  15,  s  tjujl 
being  insolvent.     In  answer  it  was  uri'eil  thjj 
the    second    mortgage  and   foreclosure  (whiij 
turned  out  of  no  benefit)  as  well  as  the  iiis 
vency,  resulted  from  defendants'  negligeuet;, ; 
that  the  judgment  against  them  was  the  ooij 
fund  to  which  the  plaintiffs  had  to  look  for  tJ 
expenses  of  administration,  &c.,  for  which  thq 
were   personally    liable.     The  application  wj 
refused.     Lynch  et  al.  v.  Wilmn.  d  al.,  3  P.  i 
169. — Draper. 

A  judgment  was  recovered  by  the  Baiiiii 
Upper  Canada  v.  A.  Chichester,  C.  Cliichcsta 
and  Lacourse,  also  a  judgment  of  A.  Chichesa 
V.  Gordon,  Lacourse,  and  Gallon.  xVn  aiiiilia 
tionby  Lacourse,  who  had  paid  the  funnerjudj 
ment,  to  set  it  off  against  the  latter  Wiis  graiite 
Chichester  v.  Gordon,  4.  P.  R.  1)2.— Kichams.! 


7.  Set-off  Accruing  after  Action. 

Plaintiff  agreed  with  defendant,  after  actiJ 
brought,  that  if  defendant  would  take  a  i 
which  the  plaintiff  had  given  to  a  thin!  pen 
it  should  be  allowed  for  and  on  aeeouiit  of  til 
action.  Defendant  did  so,  and  by  such  pa)iii(j 
and  other  items  of  set-off  accruing  before  acti( 
brought,  over-balanced  the  plaiutitf 's  dem 
— Held,  that  plaintiff  was  still  entitled  toj 
verdict  with  nominal  damages,  which  wof 
carry*full costs.    S/ierwoodv.  CumybdlfOOM 

A  promissory  note  made  by  the  plaintifj 
defendant,  falling  due  after  the  service  off 
plaintiff's  writ,  but  before  declaration  liletl,  ■ 
be  set  off  in  the  action.  Thome  v.  //aii/M| 
T.  6  Vict. 

To  an  action  on  a  cheque  by  the  hcarcraj 
the  maker,  defendant  pleaded  that  the  d 
was  given  to  one  B.,  who  had  always  h««J 
lawful  holder  thereof,  and  that  theplaiiitiffslr 
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I  the  lanie  as  his  agents  :  that  it  was  given  for 
Ibilliof  exchange  drawai  by  B.  on  H.  &  Co.,  and 
I  Bice  overdue  and  dishonoured,  whereof  B.  had 
liiotici; :  that  the  cheque  was  hehl  by  plaintiffs  as 
iR'iat'eiits,  and  B.  was  liable  to  pay  defendant, 
III  (iriwer  of  said  bills,  the  amount  of  said 
ltli«iue;  and  defendant  offered  to  set  off  the 
iKme  ;-Held,  plea  bad,  for  not  alleging  that  the 
lliijli  were  dishonoured  before  tlie  commence- 
Iinent  of  this  suit.  Il^oo  /  ct  al.  v.  Stevenson,  16 
Iq.B.527. 

8.  Other  Cases. 

Where  part  of  plaintiff's  own  demands  stated 
Ijii  his  particuhirs  are  ))arred  by  the  statute,  he 
■111!  a  right  to  jjlace  against  those  the  items  of 
letotf  appearing  in  his  [)articular8  to  be  beyond 
I  years.    Fiml  et  al.  v.  Spalford,  8  Q.  B.  17. 

P.  owed  B.  two  debts,  one  secured  by  mort- 
ise, and  one  inisecurud  ;  and  P.  had  a  counter 
jiui  against  B.  P.  executed  a  subseijuent 
Lrtgage  in  favour  of  R.,  who  filed  a  bdl  to 
ideem  B.'s  mortgage.  Up  to  the  time  of  filing 
the  hill  there  had  been  no  act  appropriating  the 
Kiniiter  claim  to  cither  the  secured  or  unsecured 
Ht.  and  both  the  counter  claim  and  tlie  un- 
ciired  debt  had  become  barred  by  the  statute  : 
Belli,  that  the  jilaintitr  was  not  entitled  to  set 
I  the  counter  claim  against  the  mortgage  debt. 
B*<  V,  Pemitilt,  13  Chy.  200. 

[  In  an  action  for  the  price  of  certain  oil  defen- 
ints  endeavoured  to  set  off  the  value  of  eight 
rrels  which  they  had  previously  ordere<l  and 
lid  for  but  never  received.     It  appeared  that 
khen  shipping  this  lot  the  plaintiffs  agent  wrote 
p defendants  "recommending  them  in  order  to 
(seii  the  expenses  and  especially  in  the  duty" 
^mv\  the  bill  of  lading  to  the  plaintiffs  friends 
;  S  S.  at  Portland,  with  instructions  to  include 
|in  the  same  l)oud  and  entry  with  other  lots  to 
J.  T.  &  Co.,  at  Montreal,   forwarding 
pts,  pay  tiio  duties  and  forward  to  them. 
laintiffa  accordingly  wrote  to  R.  &.  S.  to  do  so, 
1  this  with  other  lots  consigned  to  R.  &  S. 
fere  entered  upon  an  invoice  of  the  whole  fur- 
Meil  by  the  i)hiintiffs  under  the  selling  price 
|id  seized  by  the  collector  at  Montreal.     The 
\  were  directed  that  if  the  eight  barrels  were 
tdervalued  bythe  plaintiffs  without  defendants' 
|i\ity  nr  consent  in  order  to  defraud  the  cus- 
1115  the  defendants   might  set  off  the  price 
kith  they  had  paid  for  them  but  that  if  defen- 
iDts  were  concerned  in  the  fraud  they  could 
t;-Held,  that  the  direction  was  right  and 
jtt  the  evidence  warranted  a  verdict  for  the 
Vntiffs.    The  Xeir  nriDhiirirk  Oil    Works  Co. 
\Pmo>uetttl.,20Q..  B.  531. 

Weiidant,  on  retiring  from  partnership  with 
1  plaintiff,  covenanted  not  to  receive  any  of 
f  debts  due  to  the  firm  ;  and  to  an  action  on 
« covenant  pleaded  that  he  had  received  only 
',  which  he  retained  as  the  consideration  for 
lesecnting  to  the  plaintiff  at  his  request  a  lease 
lertainland ;  on  which  the  plaintiff  took  issue. 
M  reference  to  find  the  facts,  with  power  to 
fcourttogive  such  judgment  thereon  as  might 
W  just,  the  arbitrator  reported  that  after 
Nant  had  received  the  $10  the  plaintiff  by 
•^  offered  him  810  if  he  would  execute  the 
which  defendant  did  accordingly ;  and 


that  the  plaintiff  had  not  paid  defendant  the  $10. 
The  court  gave  judgment  for  defendant.  Teer 
V.Smith,  21  Q.  B.  417. 

Defendant  having  pleaded  a  set-off  to  an  action 
upon  a  covenant  for  the  payment  of  money,  the 
plaintiff  replied  on  equitable  grounds,  in  sub- 
stance, that  the  deed  declared  on  and  the 
moneys  sued  for,  were  before  this  action,  and 
before  the  alleged  set-off  had  accrued,  duly 
assigned  for  value  by  the  plaintiff  to  D. ,  au<l  by 
D.  to  B.  :  that  defendant  had  notice  of  and 
assented  to  both  assignments,  and  that  this 
action  was  brought  for  B.  'a  benefit,  the  plaintiff 
being  a  nominal  plaintiff  only  :  tliat  after  the 
said  assignments  and  notice  thereof,  B.  sued 
defendant  in  the  plaintiff's  name  on  the  same 
covenant  for  another  breacli,  to  which  defendant 
pleaded  non  est  factum,  and  a  verdict  and  judg- 
ment were  recovered  against  him,  whicli  he  paid ; 
and  it  is  inetjuitable  that  lie  should  now  set  up 
the  defence  pleaded : — Held,  on  demurrer,  re- 
versing the  judgment  of  the  County  Court, 
replication  good.  Dennison  v.  A'«o,c,  2i  Q.  B. 
119 


III.  By  and  Against  Whom. 

1.  Ai/ents,  Auctioneers,  and  Factors. 

Held,  tliat  the  defendant,  upon  the  facts 
stated  ill  the  report,  had  no  right  to  a  set-off 
against  the  plaintiff  upon  the  common  counts, 
neither  could  he  support  a  plea  of  payment,  or 
accortl  and  satisfacti(ni ;  but  that  if  he  had  any 
remedy  at  all  against  the  plaintiff  (and  the  court 
thought  none  existed,)  he  should  have  brought 
a  special  action  for  negligence  as  agent,  in  not 
fulfilling  his  instructions.     Sword  v.  Carruthers, 

7  Q.  B.  313. 

An  agent,  if  sued  by  his  principal  for  money 
receiveil,  cannot  deduct  in  the  first  instance 
from  such  money  a  claim  for  money  lent,  or  for 
any  independent  transaction  between  himself 
and  his  principal — treating  the  balance  as  the 
only  sum  held  for  the  use  of  the  plaintiff ;  but 
he  must  plead  his  demand  by  way  of  set-oft' 
against  his  gross  receipts.     Hamilton  v.  Street, 

8  Q.  B.  124. 

By  an  auctioneer's  conditions  of  sale,  pur- 
chasers to  an  amount  exceeding  £30  were  to 
have  "six  months  credit,  giving  approved  in- 
dorsed notes:" — Held,  (Robinson,  C.  J.,  diss.,) 
that  a  purchaser  over  £.30  couhl  not  be  treated 
as  a  purchaser  for  cash  upon  his  refusal  to  fur- 
nish the  endorsed  note  ;  and,  as  he  could  not 
consequently  be  sued  on  the  common  count  for 
goods  sold  and  delivered  until  after  the  expira- 
tion of  the  credit,  that  to  a  special  action  brought 
by  the  auctioneer  against  the  purchaser,  before 
the  credit  had  expired,  for  not  giving  the  en- 
dorsed note  when  requested,  a  plea  of  set-off 
would  be  inadmissible.  Wakcjield  v.  Oorrie,  5 
Q.  B.  159. 

To  an  action  by  an  auctioneer  against  a  pur- 
chaser for  goods  sold,  the  purchaser  pleaded  th.at 
A.  delivered  the  goods  to  the  auctioneer  to  sell ; 
that  A.  was  the  agent  of  B. ,  to  whom  the  goods 
belonged,  and  that  he  (the  purchaser)  had  a  set- 
off against  B.,  which  he  pleaded  :— Qurere,  could 
the  purchaser  plead  the  set-off  against  B. ,  with- 
out further  alleging  that  the  auctioneer  sold 
these  goods  to   nim  as   the  auctioneer  of  B. 
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Robinson,  C,  J.,  was  of  opinion  that  he  could 
not.  Jones,  J.,  diss.  Macaulay,  J.,  and  Mc- 
Lean, J.,  gave  no  opinion  on  this  point.  S.  C, 
Jb.,  KiO. 

The  defendants,  as  factors  of  one  W.,  sold 
•wheat  to  tlie  plaintiiT,  who  subsecjuently  ob- 
tained an  award  in  Ids  favour  in  an  arbitration 
on  a  separate  transaction  between  himself  and 
W.,  to  which  defendants  were  not  parties, 
though  they  actively  intervened  as  W.'s  agents. 
In  an  action  of  assumpsit  by  plaintiff  to  recover 
a  balance  of  account :— Held,  that  he  was  not 
entitled  to  include  in  his  debit  against  the  de- 
fendants the  amount  of  the  sum  awardeil  to 
him.     Bnind-dl  v.  liUmu  et  al.,  G  C.  P.  509. 


2.  Executors. 

In  an  action  by  an  executrix  against  a  sheriff 
for  money  received  to  her  use  as  executrix  on 
a  fi.  fa.  against  one  D.,  which  when  produced 
recited  a  recovery  by  the  plaintiff  executrix 
against  1).,  for  not  performing  certain  promises 
and  undertakings;  made  to  the  plaintiff',  and  for 
her  costs,  &e.  :— Held,  that  a  set-off  by  defen- 
dant against  the  plaintiff  in  her  own  right 
was  inadmissible,  the  x>laintiff  claiming  in  her 
representative  character,  although  the  fi.  fa.  was 
informally  worded.  Devlin  v.  Jurvii,  E.  T.  3 
Vict. 

Action  on  the  common  counts  against  an  exe- 
cutor on  liis  testator's  promise.  Plea,  a  set-off 
for  goods  sold  and  money  paid  by  defendant  as 
executor  to  the  plaintiff ; — Held,  bad,  as  at- 
tempting to  set  off  an  individual  debt  against  a 
demand  due  from  defendant  in  his  capacity  of 
executor.     Gracci/  v.   Wilnun,  1  Q.  B.  237. 

Declaration  against  the  executrix  of  F.,  a 
Division  Court  clerk,  on  the  covenant  entered 
into  by  him  and  his  sureties,  for  non-payment 
of  money  collected  by  him.  Plea,  on  equitable 
grounds,  set-off  for  money  due  to  defendant  as 
executrix,  on  a  judgment  recovered  by  her  as 
such  executrix  against  the  plaintiff,  for  goods 
sold,  money  lent,  dtc,  by  testator  to  plaintiff : — 
Held,  a  good  defence.  Moffatt  v.  Foley,  26  Q. 
B.  509. 

Held,  that  in  an  action  by  a  creditor  against 
an  executrix  de  son  tort,  she  cannot  set  off  a 
debt  due  from  the  plaintiff'  to  her  testator. 
Vanuron  v.  Cameron,  23  C.  P.  289. 

A  father,  before  his  daughter's  marriage  (in 
1857,)  wrote  a  letter  to  her  intended  husband, 
saying  he  would  give  her  .£2,500  when  she  came 
of  age,  and  one  fourth  of  his  residuary  estate  at 
his  death.  In  1858,  and  before  she  came  of  age, 
the  father  advanced  money  to  the  husband,  for 
which  he  took  his  note,  but  which  he  charged 
in  his  ledger  to  the  joint  account  of  the  husband 
and  wife,  and  intended,  if  the  same  was  not  re- 
paid, to  set  off'  the  amount  against  his  daughter's 
share  of  his  estate  : — Held,  in  a  suit  by  the  wife 
in  the  husband's  lifetime  for  the  administration 
of  the  estate,  that  the  executors  had  a  right  to 
set  off  the  advance  against  the  wife's  share. 
Torrance  v.  C'hewett,  12  Chy.  407. 

A  testator  who  owed  debts  exceeding  his  per- 
sonal estate,  devised  his  land  to  one  of  his  sous, 
whom  he  also  appointed  an  executor.  The 
devisee  paid  debts  exceeding  the  personal  estate, 


and  left  but  one  debt  unpaid.     For  the  crclito 
to  whom  that  debt  was  due  the  devisee  litani«| 
surety  for  an  amount  exceeding  tliu  ikltnoJujf 
by  the  testator  ;  and   the  de\  isuc  siiljsefnientlf 
gave  a  mortgage  on  the  land  duviseil  to  mm 
the  amount  lie  was  surety  for  :-  IkM,  tliatthJ 
debt  due  by  testator  was  to  be  "pijliid  towapy 
the  discharge  of  the  sum  for  wLi(;li  tlie  ikvise* 
had  become  surety.     (JokhmUh  v.  dol'l-milh 
Chy.  213. 


3.    Trustees  and  A  ssitineex. 

The  declaration  stated  that  niu- W.  (1.  niur 
gaged  to  the  plaintiff'  and  two  otlicrs,  iig  tnista 
of  S.,  his  unexpired  term  in   certain  lands, 
secure  £400  an<l  interest,  which  lio  tlKiel.j  eovf 
enanted  to  pay  them  at  certiiiii  times  speeitieill 
that  W.  G.   also  mortuagid   saiil  term  tdthi 
plaintiff,   to  secure   £2i.M)  7s.  (id.  :  that  umierj 
power  of  sale  in  said  last  niuiitiuiied  nidrtKaa 
the  plaintiff  duly  sold  the  mortgaged  ]ireuiis« 
to  defendant  at  the  following  iiriee— that  ist 
say,  that  defendant  should  pay  the  nuirtgajjet 
said  trustees,  and  £150  to  the  plaintiff:  tiiattil 
plaintiff  thereupon    assigned    said  premises  i 
defendant,    and  defendant  by  the  assignmeJ 
covenanted   with   the   plaiiititf  to  perfdim  tM 
covenants  in  the  mortgage  to  said  trnstees.    Xi 
the  plaintiff' alleged  that  defendant  had  ncti 
the  price  so  to  be  paid  by  him  for  his  purehiu 
and  had  not  paid  the  last  iu.stahnent  iif  the  iiii^ii 
gage  to  trustees.     Defendant  pleaded  :  4,  .As 
said  price,  a  set-off  for  moneys  dnu  liy  plainti 
to  defendant.     5.   .\s  to  the  phiintiff's  ehnimj 
respect  of  the  mortgage  from  AV,  (i.  tothetn 
tees,  a  similar  set-off : — Held,  on  demurrer,  I'ld 
bad,  for  they  were  pleaded  to  a  cause  ef  actiJ 
not  advanced,  as  the  declaration  was  forthenoj 
payment  of  money  to  tlic  trustees,  not  to  I 
plaintiff;  and   as  to  the  ilfth  plea,  the  da 
under  the  covenant  to  pay  tlie  trustees  was  i 
one  to  which  a  set-off  could  be  pleaded,  the  iltl 
not  being  mutual.     Mdrliii  \.  I'ldd;  LV  (,i.  ] 
419. 


4.  Corporations  and  Shareholders. 

(a)  Oeneralhj. 

The  defendants  were  an  incorporated  compi 
the  capital  of  which  was  .*30,000,  in  100  shai 
of  1300  each,  90  of  whicli  had  lieen  subsorilj 
for,  and  paid  up  in  full  Vjy  duly  inaile 
thereon.    Subsequently  the  defendants  einplojj 
the  plaintiff'  to  take  charge  of  their  husiness,  i 
was  appointed  president,  at  a  salary  of  i\A 
He  subscribed  for  seven  shares  of  the  unallotf 
stock,  debited  himself  with  the  amount  there 
$2, 100,  in  the  company's  hooks,  and  afterwu 
paid  for  it.     Afterwards,  desiring  to  obtain  o 
trol  of  the  company,  he  arranged  with  M 
the  stockholders  for  the  transfer  to  hinief  tf 
stock;  but  one  of  them,  M.,  to  enable  him 
remain  as  a  director,  was  to  and  did  suiji 
for  the  three  remaining  shares  unallotted, 
sequently  the  plaintiff  wislied  to  withdrafffi 
this    arrangement,    and  the  parties  agreed 
cancel  it ;  But  M.  was  to  be  relieved  of  the tl 
shares,  and  M.'s  name  was  accordingly  en 
and  the  plaintiff's  inserted,  as  subscriberj 
these  shares,  the  substitution  being  madeeil 
by  plaintiff  himself  or  by  the  book-keeper  byj 
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r-otion.    It  w-'*^  "'^^  arranged  l)etween  the 

Xntitf  and  the  other  directors  that  this  stock 

\M  l)C  entered  in  the  stock  book  as  paid  up 

■full  but  tlio  plaintiff  was  to  be  debited  with 

L  «900,  to  l)e  paid  out  of  his  salary  as  presi- 

irnl    Accordingly  the  plaintiff,  with  his  know- 

Wm  iuid  assent,  was  so  debited,  and  from  time 

'Se,  M  •»••*  s»l'"'y  l^ecamo  payable,  it  was  set 

!ff  asn'ust  it,  iiiul  a  balance  afterwards  struck 

f  (J^'iwoks  on  this  basis.     There  was  no  by-law 

I  nilatini?  calls  or  transfers  of  stock,  and  no  calls 

I  reiniide  on  the  plaintiff  for  either  amounts 

iruribcd  Ijy  him,  and  no  transfer  from  M.  to 

blaiutiffi  except  in  the  manner  stated  : — Held, 

M  no  tranafer  was  necessary,  as  the  plaintiff's 

Intacriiition  must  be  held  as  an  original  one,  nor 

lere  My  •^■''l*  required,  for  the  plaintiff  by  his 

loniluct  had  impliedly  agreed  that  none  need  be 

(le,  and  hotli  he  and  the  company  were  estop- 

Ifrom  denying'  his  ownership  of  the  shares. 

plaintitf  having  sued   defendants   for  his 

_jrv-Hchl,  that  defendants  were  entitled  to 

Uo'tf  thi!  amount  due  on  this  stock.     Held, 

JO,  tli;it  they  were  entitled  to  have  judgment 

their  favour  for  the  excess   of    the  set-off 

iver  the  plaintiff's  claim,  and  that  for  such  pur- 

t  no  special  prayer  or  conclusion  in  their  plea 

I  set-otf  was  necessary.     Smart  v.  Bowinanville 

lidiiiie  and  Imp.'emi-iit  Co.,  25  C.  P.  50.3. 

:  Action  against  defendant  as  a  shareholder  in  a 

Lpany  incori)orated  under  the  27  &  28  Vict.  c. 

I,  by  the  plaintiff,  a  creditor  of  the  company, 

fciiijj  a  judgment  recovered  and  li.  fa.  returned 

ilLi  bona.     I'lea,  on  equitable  grounds,  a  set-oft' 

ijeto  defendant  by  the  company,  on  the  com- 

LnciiHuts,  and  on  a  judgment  recovered  by  the 

Itfeiiilant  against  the  company,  on  which  a  fi. 

had  been  returned  nulla  bona  : — Held,  per 

•jime,  J.,  that  the  plea  formed  no  defence  : 

Irthe  plaintiff  was  not  claiming  in  right  of  the 

miwny,  hut  by  virtue  of  a  specific  statutory 

ily ;  and  the  decision  in  Macbeth  v.  Smart, 

IChy,  298,  was  in  principle  applicable,  not- 

Ltlijtanding  the  fact   of  defendant  having  a 

fcilj-mont  and  execution.     Denner  v.  Ciirrie,  36 

|.B,4II. 

I  III  an  action  by  the  plaintiff  for  salary  against 
Iwmpany  incurporated  under  the  Imperial  Joint 
)ck  Companies'  Acts,  defendant  pleaded  a 
M-  It  appeared  that  the  plaintiff'  and  one 
111  shafes  which  had  been  issued  as  paid  up, 
jit  that  that  fact  not  having  been  registered  as 
V|uircil  by  the  statute,  they  had  been  placed  on 
elistufcontributcn-ies  under  the  Winding-Up 
ftj  in  England,  as  liable  tor  the  debts  of  the 
nipauy  to  the  extent  of  their  shares.  The 
jiiutid'  aliio  held  similar  shares  in  his  own 
-Held,  that  under  a  special  equitable 
a  the  defendants  might  set  oft'  the  alleged  uu- 
J  shares  held  by  the  plaintiff,  but  not  those 
1  by  the  plaintiff  and  H.  ;  and  that  their 
joper  remedy,  therefore,  was  to  apply  to  stay 
V  action  under  the  equity  of  the  Imperial  Acts, 
kich  application  might  be  made  to  this  court. 
Whle,  that  the  action  should  be  stayed,  and  all 
'ters  concerning  the  company  left  to  be  dealt 
1  under  the  Winding-Up  Acts  in  England. 
/  V.  Dominion  of  Canada  Oils  Refinery  Co., 
|«W,  37  Q.  B.  484. 

le  defendant  and  one  H.,  in  order  to  utilize 

leigine  in  which  they  were  interested,  arranged 

|lave  a  steam  vessel  built,  which  was  to  be  the 

ferty  of  a  company  to  be  formed  under  the 


Ontario  Joint  Stock  Act  of  1874,  with  a  capital 
of  830,000,  in  shares  of  $100  each.  The  vessel 
was  built  and  registered  in  defendant's  name, 
and  several  mortgages  given  by  him  upon  her. 
In  March,  187<>,  the  plaintiffs,  at  the  solicitation 
of  the  defendant  and  H. ,  and  upon  their  agree- 
ment to  use  the  plaintiff's'  wharf  at  a  wharfage  of 
$300  for  the  season,  agreed  to  t!ike  stock  in  the 
projected  company,  executed  a  document  pre- 
pared for  intending  stockholders,  and  gave  two 
notes  for  3250  each,  the  first  of  which  the  plain- 
tiffs paid,  but  not  the  latter.  Some  $900  stock 
was  subscribed,  and  a  meeting  of  intending  stock- 
holders held,  at  which  resolutions  were  passed 
as  to  the  formation  of  the  company,  and  appoint- 
ing trustees  to  receive  a  conveyance  of  the  vessel 
in  trust  for  the  company  until  formed.  The 
company  was  never  f<n'mod.  and  it  was  admitted 
that  the  Ontario  Act  did  not  authorize  its  forma- 
tion, nor  w.is  there  ever  a  conveyance  to  the 
trustees.  The  plaintiffs  not  having  beeti  paid 
the  .^300,  the  wharfage  for  187(i,  which  was 
charged  against  the  vessel,  sued  defendant  as 
the  legal  owner  : — Held,  that  they  were  entitled 
to  recover  :  that  their  subscription  for  stock  did 
not  constitute  them  joint  owners  or  co-partners 
in  the  vessel,  nor  could  defendant  set  off  the 
amount  of  the  unpaid  stock  note,  for  not  only 
had  the  consideration  therefor  wholly  failed,  but 
it  could  only  be  a  matter  between  the  plaintiffs 
and  the  company,  if  formed.  Sylresler  et  al.  v. 
McCuaii/,  28  C.  P.  443. 


5.  Sheriffs. 

A  sheriff  cannot  retain  money  made  on  an 
execution,  on  the  ground  that  he  has  himself  a 
claim  for  the  amount  retained  against  tlie  plaintiff 
who  has  absconded,  where  the  plaintitt''8  attorney 
is  entitled  to  receive  it  (m  account  of  advances 
made  to  the  plaintiff',  liurnham  v.  Manners,  2 
Q.  B.  94. 

C,  one  of  the  obligors  in  a  bond  of  indemnity 
given  to  the  sheriff  under  .a  writ  of  attachment 
against  the  goods  of  an  absconding  debtor,  filed 
his  petition  for  protection  from  process,  and 
afterwards  obtained  a  final  order  thereon.  Judg- 
ment was  obtained  in  an  action  against  the 
sheriff  subsequently  to  the  filing  of  the  petition 
and  the  bond,  but  was  not  referred  to  in  C.'s 
schedule  thereto  :— Held,  that  the  sum  recover- 
able by  the  sheriff  upon  such  bond  was  not  a 
"debt  contracted  payable  on  a  contingencv," 
or  a  "  liability,"  under  19  &  20  Vict.  c.  93,  from 
which  C.  was  discharged  by  such  final  order. 
Held,  also,  that  the  obligors  in  such  bond  were 
not  entitled  to  set  off  against  the  sherift''8  claim 
money  which  the  sheriff  had  applied  out  of  the 
proceeds  of  the  sale  under  the  attachment  to  pay 
certain  executions  placed  in  his  hands  prior  to 
such  attachment.  Moody  v.  Bidl  el  al.,  7  C.  P.  15. 

A  sheriff  having  at  a  sale  under  execution  sold 
goods  to  the  defendants  and  sued  them  for  the 
purchase  money  ;  they  pleaded  set-off,  and  judg- 
ment recovered  by  them  against  the  sheriff ;  to 
which  the  plaintiff  replied  equitably,  that  the 
money  due  on  the  sale  and  purchase  of  the  goods 
by  the  bank  was  due  and  payable  to  the  plain- 
tiff as  sheriff,  and  that  the  claims  mentioned  in 
the  plea  were  claims  against  the  plaintiff  indi- 
vidually : — Held,  that  the  demand  the  sheriflf 
had  against  the  defendants  as  purchasers  not 
being  a  mere  personal  demand,  but  he  being 
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in  a  measure  the  agent  of  the  plaintiff  in  the 
suit  in  which  the  cxecntion  issued,  the  defen- 
dants were  not  entitled  to  set  off  his  personal 
debt  against  the  claim  against  them  by  the  sheriff 
in  his  otiiuial  or  ministerial  capacity.  Kiiujamill 
V.  Baiih  of  Upper  Canada,  13  C.  P.  600. 


6.  Divutlon  Court  Clerics. 

An  action  against  the  sureties  of  a  Division 
Court  clerk,  for  moneys  received  by  him  for  the 
plaintiff,  having  1)cen  referred,  the  arbitrator 
submitted  a  special  case,  stating  that  in  1858 
the  plaintiff  sued  tliu  clerk  for  goods  sold  to  him  ; 
that  the  clerk  then  produced  a  memorandum  of 
settlement  between  them,  signed  by  the  plaintiff, 
relating  to  suits  in  the  Division  Court,  which 
sheweif  a  sum  of  £{{0  Os.  8d.  due  to  the  clerk  ; 
that  the  judge  thereupon,  against  the  clerk's 
wish,  and  witlumt  any  particulars  of  setoff 
having  been  given,  treated  this  as  a  set-off,  and 
deducted  it  from  the  plaintiff's  claim.  The 
sureties,  defendants  in  this  suit  referred,  con- 
tended that  the  plaintiff 's  demand  then  sued  for 
being  a  private  account  against  the  clerk,  that 
sum  was  improperly  set  on,  and  they  claimed  to 
have  it  credite<l  to  tlieni  in  this  action  against 
moneys  since  received  for  the  plaintiff: — Held, 
that  what  had  been  done  in  the  former  suit 
could  not  be  thus  reviewed,  and  that  as  the 
clerk  could  not  take  cre<lit  a  second  time  for  this 
sum  as  against  tlie  plaintiff,  neither  could  his 
sureties.     Franklin  v.  Gmun  et  al.,  20  Q.  B.  84. 


IV.  Pleading  and  Evidence. 

A  plaintiff  cannot,  by  declaring  specially, 
where  lie  could  recover  on  the  money  counts 
alone,  deprive  defendant  of  his  right  of  set-off. 
Miller  v.  Munro,  M.  T.  .3  Vict. 

Plea  of  set-off  to  a  less  amount  than  plaintiff's 
claim  : — Held,  bad  on  special  demurrer,  for  not 
offering  to  deduct  the  set-off  instead  of  pleading 
it  in  bar.  Jarvis  et  al.  v.  Dickxon,  T.  T.  3  &  4 
Vict. 

Where  there  is  no  plea  of  set-off  on  the  re- 
cord, the  defendant  cannot  have  the  advantage 
of  any  mere  items  of  set-off,  not  being  payments 
on  account,  which  tlie  plaintiff  has  admitted  in 
his  particulars  of  demand  ;  and  where  part  of 
the  plaintiff's  own  demands,  stated  in  his  par- 
ticulars, are  barred  by  the  Statute  of  Limita- 
tions, he  has  a  right  to  place  against  these  the 
items  of  set-off  appearing  in  his  particulars  to 
be  beyond  the  six  years.  Ford  et  al.  v.  Spafford, 
8  Q.  B.  17. 

The  declaration  contained  eleven  counts,  with 
damages  alleged  at  £200.  Defendant  pleaded 
to  the  whole  declaration  that  the  intestate  was 
indebted  to  defemiaut  in  £250  on  a  judgment 
obtained  for  £138  53.  7d.  :— Held,  plea  defective, 
in  not  shewing  how  the  £250  was  due  on  the 
judgment.     Blachstone  v.  Chapman,  3  0.  P.  221. 

Action  on  a  note  made  by  M.  and  endorsed  by 
C.  Pleas  by  M. ,  general  issue  and  set-off,  and 
by  C,  general  issue,  set-off,  and  release.  The 
plaintifis  took  issue  on  M.  's  pleas,  and  entered 
a  nolle  prosequi  as  to  C  : — Held,  by  Robinson, 
C.  J.,  and  Macaulay,  J.,  that  inasmuch  as  the 
plaintiffs  confessed  by  their  nolle  prosequi  that 
C.  had  a  set-off  sufficient  to  meet  the  note,  they 


could  not  recover  the  amnnnt  apninst  the  oik 
defendant  j  and  by  Jones,  and  Haffirman  JJ 
that  they  were  not  precluded  from  (loinl;  Jl 
Robertson  et  al,  v.  Moore  et  al.,  (i  (),  S,  646      I 

Though  it  may  be  necessary  to  prove  a  (timj, 
where  A.  is  suing  B.  as  for  a  biL'.ith  nf  cdutrv 
in  not  delivering  certain  goods,  io. ;  yet  whn 
B.  is  suing  A.,  and  A.  is  settiny  nir'iiY,  hrc^kj 
against  B.'s  claim,  it  does  not  folluw  that  thJ 
same  demand  must  then  be  provuil     //,/1j;  .1 
Howe,  7  Q.  B.  484.  '^' 

In  an  action  for  wages  earned  asalmnlnrman, 
the  dispute  being  whether  the  jMrsdn  hiriiit'tS 
plaintin    was  defendant's  agent,  thi'  ilufend.inl 
pleaded  a  set-off,  and  at  the  trial  attcMiiiiteil  k 
prove   under  it  that  the  plaintilf  hml  received 
goods  from  the  store  at  the  shanty  :— Hi'M,  thi 
no  inference  could   be  drawn  frinii  tliis  'a^  i_ 
admission  by  defendant  of  liis  lialiility  for  pLiiiJ 
tiff's  wages.     Stewart  v.  Scull,  '21  ().  B,  27,      I 

See  Hamilton  v.  Street,  8  Q.  B,  12t,  p.  ^^<A 
Sinclair  et  al.  v.  Town  Council  of  dull  I70  C 
259,  p.  3493  ;  Scott  v.  Dent,  38  Q.  B.  30,  j,.  34(3 


V.  Practice. 

A  notice  of  set-off  could  not  be  given  bcfoiJ 
the  plea  of  the  general  issue  wna  tilfd.  BidiA 
staff  V.  Merchant,  H.  T.  2  Vict. 

An  affidavit  disclosing  a  set-off  iiutcIv  is  ni| 
an  affidavit  of  merits.  Anderttm  v.  Jnh'mim  | 
L.  J.  46.-0.  U  Chamb.— Draiier. 

Qua;re,  as  to  the  effect  of  an  attaehiiij  m]i 
on  the  right  to  set-off.  McXaifilitm  v.  WihM 
6  L.  J.  17.— C.  L.  Chamb.— Draper. 

Semble,  per  Wilson,  J.,  that  a  defcmlanll 
though  the  plaintiff  be  nonsuited  or  havoava 
diet  against  liim  on  the  other  issues,  may  b;ive 
set-oft  found  and  a  verdict  entered  for  it,  fur  I 
has  an  independent  right  to  judgment  f(ir  1 
claim,  which  the  plaintitf  cannot  defeat  liv| 
nonsuit.     Parsons  v.  Crahh,  ;il  (^).  15.  4.'i.j. 

See,  also.  Parsons  v.  Crahh,  ,31  Q.  B.  4;).'i, 
557. 


VI.  Set-off  in  Equity. 

Declaration  by  payees  against  makers  nf  a  noj 
for  $1,000,  payable  at  three  inontiis.    Plea,  i 
equitable  grounds,  that  the  idaintitl's  falsely  a 
fraudulently  represented  to  the  defendants  thj 
they  had  the  right  to  cut  hardwood  tiinlierd 
der  a  crown  license  on  certain  lands,  of  whi( 
they  gave  defendants  a  list ;  that  defeii'liuil 
wishing  to  purchase  such  right,  had  all  tiielj 
examined,  and  thereupon,  relying  uiion  amllf 
lieving  plaintiffs'  said  representations,  and  \tt\i 
induced  thereby,  as  plaintiffs  well  knew,  defJ 
dants  agreed  with  the  plaintilfs  to  purchase  if 
right  for  $2,800,  of  which  §1,800  was  paid  daJ 
and  this  note  given  for  the  balance  :  that  defJ 
dants  relying,  &c.,  cnt  and  made  timU'ronr 
lots  :   that  the  plaintiffs  had  no  snch  rii'lit 
respect  of  a  large  quantity  of  said  lands, 
reason  whereof  defendants'  rights  .icijuired  1 
der  said  agreement  were  worth  less  by  m 
than  $1,000  than  the  plaintiffs  represented  tij 
were  possessed  of  and  pretended  to  sell :  f 
defendants  first  became  aware  of  the  fraud » 
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_^  lijilpftid  the   money  and  given  the  note, 
Pj'  ipended  a  largo  sum,  and  they  are  likely 

loM  the  money  expended  by  them  in  manu- 
'  TirinK  » •*''K"  'l"*"*'*y  "'  ^^^  tinilMjr  cut  by 
um    Ami  iftfendants  prayed  that  it  might 

leclwetl  they  were  not  liable  to  pay  the  note  ; 
«1  that  the  iilaintiffs  might  bo  re(iuirod  to  pay 
^ni » faif  compensation  for  their  loss  by  reason 
/luoli  rei'resentations  :— Held,  on  doinurror, 

ilwl;  tliat  it  shewed  only  a  partial  failure 

[Tcflniiicleration,  and  not  of  any  definite  sum  : 

kit  it  was  not  a  case  of  either  legal  or  equi- 

Ue  set-nff ;  and  that  the  defcndauta  could  not 

,vent  the  plaiiitillH'  recovery  until  defendants' 

idt  to  lianuigi-'s  or  compensation  anil  the  amount 

J  It  had  I'f''"  ascertained  ;  and,  Seinble,  that 

lihoalil  have  sliown  a  tender  of  or  readiness  to 

V  the  vahic  of,  or  an  offer  to  give  up  to  plain- 

I.  the  timber  cutl)y  them  on  tlie  lots  to  which 
le plaintiffs  had  no  right;  and,  perhaps,  that 
U  discovering  the  fraud  they  had  cut  no 
jnbernn  such  lots.  The  Gmnjian  Bay  hum- 
wCmpanij  "f  Ontario  v.  Thompwn  et  al.,  35 
JB.64. 

Iffhere  a  decree  directs  sums  of  money  to  be 
y  reciprocally  by  the  parties,  but  is  silent  as 
[setting  off  one  sum  against  another,  that  ob- 

t  cannot  afterwards  be  attained  upon  motion 
) ;  the  cause  must  be  reheard.    jNohertnon 
jj/f/m2Chv.  431. 

Ilndecrecs  for  specific  performance  of  a  con- 

ict  for  purchase,  a  time  for  payment  of  the 

rchasc  money  should  be  limited,  or,  in  default 

(lianiissed.    In  such  cases  also  the  decree 

mid  direct/a  setoff  lietweeu  the  unpaid  money 

the  costs.     McDomthl  v.    Elder,    3   Chy. 

Where  there  are  unconnected  cross  demands, 
titv  does  not  in  general  interfere  to  set  off  one 
tit  the  other,  in  the  absence  of  any  special 
Iranistauce  or  agreement,  express  or  implied. 
h,s.M,dfhemU  3  Chy.  GIO. 

i  party  who  fails  to  take  advantage  of  an  op- 
tonity  to  set  otl  his  debt  at  law,  cannot  m 
keral  come  to  e(iuity  for  that  purpose  : — Held, 
I,  that  the  finding  of  a  jury  on  a  plea  of  pay- 
kit  cannot  negative  the  existence  of  a  cross 
nil.    lb. 

kre  a  plaintiff  at  law  filed  a  bill  to  enforce 
Ijniipent,  the  court,  under  the  circumstancs, 
Ittea  a  reference  to  the  master  to  take  an 
Hint  between  the  parties,  defendant  claim- 
Ito  have  had  a  set  off  to  a  greater  amount 
f  the  judgment,  although  the  general  rule  is, 
1 1  party  neglecting  to  set -off  his  claim  at 
I  cannot  afterwards  apply  to  this  court  to 
ithebenetit  of  it.  Cameron  v.  McDonald, 
It.  402. 

Ithe  dismissal  of  a  bill,  costs  were  taxed  to 
kidjiits,  and  execution  issued  against  the 
ktiff,  which  was  returned  nulla  bona.  Two 
Jie  defendants,  as  administrators,  held 
fi,  part  of  which  would,  on  distribution, 
I  to  the  plaintifl,  and  which  they  now  ap- 
Ik  leave  to  set  off  against  the  taxed  costs. 
I  motion  was  refused.     Black  v.   Black,  11 

m. 

Ithe  view  of  equity  the  setting  off  one  de- 

iJgainst  another  between  the  same  parties 

mely  just ;  and  where  there  is  any  tech- 


nical difficulty  in  the  way  of  its  being  done 
without  an  agreement,  the  court  accepts  slighter 
evidence  of  such  an  agreement  than  is  uHually 
re(|uirod  in  onler  to  establish  disputed  facts. 
Lundy  V.  McCulla,  11  Chy.  308. 

An  insurance  company  accepted  a  note  for  the 
premium,  and  the  policy  contained  the  following 
clause  :  "In  case  of  loss,  such  loss  is  to  be  paid 
in  thirty  days  after  proof  of  loss  ;  the  amount  of 
the  note  given  for  the  premium,  if  unpaid,  In-'ing 
first  deducted."  A  partial  loss  having ouourrod  : 
— Held,  that  the  assured  had  a  right  in  eriuity 
to  sot  off  the  amount  against  tlie  note.  Berry 
V.  TlieColumhUm  im.Co.,  12  Chy.  418. 

Where  C.  shipped  flour  to  the  order  of  a  bank 
for  account  of  L.,  and  at  the  same  time  drew  on 
L.,  discounted  the  bill  at  the  bank,  iiuloracd  and 
delivered  to  the  bank  the  carrier's  receipt,  and 
signed  a  memorandum  stating  that  the  receipt 
had  been  endorsed  as  collateral  security  for  tho 
payment  of  the  draft,  tho  bank  to  sell  tlie  flour, 
applying  tho  proceeds  to  pay  the  ilraft,  and  to 

Elace  the  property  in  charge  of  any  respoctablo 
roker  or  warehouseman,  without  prejudice  to 
the  bank's  claim  upon  any  party  to  the  draft  ; — 
Held,  that  the  bank,  though  bound  to  retain  the 
flour  until  the  bill  was  .accepted,  might  tlion,  if 
they  chose,  deliver  the  flour  to  L.,  the  fair  con- 
struction of  the  agreement  being  that  tho  retain- 
ing of  possession  imtil  payment  was  optional 
with  the  bank.  Quit  re,  whether,  if  the  b:>nk  was 
responailjle  for  the  flour  under  circumstances 
w^hich  prevented  a  set-ott"  at  law,  that  relief  could 
be  had  in  equity.  Clark  v.  Bank  of  Montreal, 
13  Chy.  211. 

On  a  sale  of  lands  the  purchaser  gave  his  note 
for  the  balance  of  purchase  money,  and  received 
a  conveyance  containing  the  usual  covenants. 
There  was  a  mortgage  on  the  property  at  the 
time  for  a  sum  less  than  the  note,  and  the  pur- 
chaser claimed  to  set  off  against  the  note  dam- 
ages he  had  sustained  by  being  unable  to  re-seU 
tho  land  in  consequence  of  the  mortgage  :  —Held, 
not  allowable.     Stevrnionv.  Ilodder,  1.5(.'liy,  570. 

A  bill  had  been  filed  for  an  injunction  to  stay 
an  action  of  ejectment,  which  action  the  plaintiff 
successfully  defended  before  any  injunction  could 
be  obtained.  He  proceeded  no  further  with  his 
suit  in  equity,  and  the  bill  was  dismissed  with 
costs.  It  was  claimed  that  the  costs  at  law 
should  be  set  off  as  against  these  costs,  but  the 
Referee  considered  that  costs  at  law  could  not 
be  set  off  against  costs  in  equity,  that  being  the 
rule  in  England.  vStrong,  V.  C,  affirmed  the 
order  of  the  referee  as  to  the  first  point,  and 
without  expressing  any  opinion  as  to  whether 
costs  at  law  couhl  be  set  off  against  costs  in 
equity  in  a  proper  case,  affirmed  the  order  of  the 
referee  on  this  point  also,  on  the  ground  that  the 
lien  of  the  attorney  attached,  and  was  paramount 
to  any  light  to  set  off.  Webb  v.  Mc Arthur,  4 
Chy.  Chimb.  63.— Taylor,  Beferee. 

In  May,  1S75,  a  deed  of  separation  was  exe- 
cuted between  defendant  and  plaintiff,  husband 
and  wife,  by  which  defendant  was  to  pay  the 
plaintiff  8100  a  year  quarterly  as  maintenance. 
Afterwards  in  September,  1875,  the  plaintiff 
objecting  to  the  security  offered  filed  a  bill  for 
alimony,  and  defendant  served  a  notice  agreeing 
to  allow  her  $100  a  year  quarterly  for  interim 
alimony.     The  plaintiff  accepted  the  notice  and 
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ilufiiiiiluiit  {mill  IHh  alitiiDiiy  until  May,  1870, 
wlxiii  II  iluui'uu  wiiH  iiiiiilu  lor  Hpvcilic  pertorniniico 
of  tlic  ngri^uniitnt,  but  thu  itluiiitiflT  wan  ordcri'il 
ti)  iiiiy  ilufcniluntH  cimtM  :  -  (((^M,  thut  tlio  pliiiii- 
till  iiiUHt  ^ivu  ci'uilit  for  tliu  huuih  \»\\i\  ivh  inturiui 
aliniiiiiy  ;  niul  exucutimiN  iHHUud  for  thu  wholu 
8UIM  ]iiv,viil)lu  unilor  thu  nju^ruunR'nt  wiiru  aut  lUiiilv, 
thu  ctiHtH  piiyiililu  liy  iil.'Uiitiir  wuro  a\mi  orilurutl  to 
l)t)  Hut  oil  ii^aiiiHt  thu  iillowiuiou  though  mucIi  Hut- 
oir  wiiH  not  iiMkud  for  in  thu  nutiuu  of  motion. 
Miijiirllv.  M,ij,i;ll,  7  I'.  U.  03.— Chy.  (Jhiinib. 
— Ntuiihuns,  J/i/i  ri'i-  ;  Hliiku. 

Wliuru  there  ih  a  flifferunt  cnuso  of  action  in 
diin^rtnt  courts  liutuuen  thu  Biinio  imrtiuH  thu 
coHts  will  not  iiu  ordcruil  to  bu  sut  oil.  CiillilHii 
V,  t'diiniifrrldl  TntnllirH  Annoc'uUioii,  7  1'.  U. 
255.-  I'iiy.  Chunib.^r.lako. 

In  n  iiurtnurBhip  Huit  tho  jjartnorxhip  was 
fnuntl  inilulituil  to  dufundnnt,  and,  on  thu  otiier 
hand,  dutuii<hiut  vvuh  linblu  to  uurtain  uouta. 
Dofundimt  havinj^  l)ui'oino  inHolvunt,  it  was — 
Huld,  that  tliu  {ihiintiH'  wan  entitled,  notwith- 
standing' tiiu  insolveney,  to  set  olF  tho  coHts 
agniiiHt  thu  debt,  liviiflmm  v.  Smith,  17  Chy. 
51'2. 

A  purcliaao  of  lautls  had  been  made  by  nlain- 
tilFs  and  one  C.  jointly,  eauh  to  pay  ono-half  thu 
purehasu  money.  The  plaintillit  paid  more  than 
their  share,  and  had  a  lien  on  0. 'g  interest  for 
the  excess  ;  they  also  had  lumber  dealings  to- 
gether, tho  accounts  of  which  were  nnsettlud, 
and  the  balance  thcruon  was  claimed  by  each  to 
bo  in  his  favour.  In  accounts  of  these  lumber 
dealings  thu  plaintili's  had  chargud  C.  with  his 
share  of  the  purchase  nmiiuy.  Tiiey  afterwards 
tiled  a))ill  claiming  that  the  land  account  and  tho 
lund)er  account  were  unconnected  ;  that  they 
should  be  paid  their  advances  for  G.  on  the  land, 
and  that  in  default  his  mortgagees  and  assignee 
should  lie  foreclosed  : — Held,  that  as  against  the 
lieu  of  the  plaintili's  cm  the  land  these  mortgagees 
were  entitled  to  set  oil'  the  amount,  if  any,  due 
by  tiio  plaintili's  on  tho  lumber  dealings.  Cuok 
V.  Mamin,  "24  Chy.  11 '2. 

T.  purchased  a  quantity  of  bricks  manufac- 
tured by  the  plaintiffs  jonitly  ,  against  one  of 
whom  ((J.)he  held  a  demand  whit'li  ho  desired 
to  set  oil'  against  the  price  of  tho  bricks  ;  one  of 
the  plaintili's  being  in  fact  assignee  of  a  former 
partner  of  (J.  :-Held,  that  even  if  the  eff'ect  of 
this  was  to  constitute  the  plaintiffs  tenants  in 
common,  it  afforded  no  ground  for  setting  off  a 
jeparate  against  a  joint  debt.  Graham  vt  a/. 
V.  Tom-f,  '25  Chy.  184. 

An  assignment  of  an  ecjuity  of  redemption  was 
made,  which  the  court  held  to  be  void  against 
the  creditors  of  the  mortgagor  ;  but  it  appearing 
that  the  sons  of  the  assignee  had  paid  off  the 
mortgage  for  her  benefit,  the  court  gave  relief 
only  on  the  terms  of  the  amount  beins  paid  to 
the  assignee  ;  and — Held,  by  VanKougluiet,  C, 
and  Spragge,  V.  C,  (Mowat,  V.  C,  diss.)  that 
the  creditors  were  not  entitled  to  set  off  the 
rents  the  assignee  had  received.  Held,  also, 
that  in  such  a  case  the  assignee  was  not  entitled 
to  be  allowed  for  improvements  made  upon  the 
mortgage  promises ;  but  that  if  the  same  were 
properly  allowable,  then  that  the  rents  and 
profits  accnied  should  be  set  off'  against  the  value 
of  such  improvements.  Buchanan  v.  McMullen, 
25  Chy.  193. 


■yil.    KrKKrT  OK  .SKToKf. 


a  : 
"■r»i:ii  i 


Plaintiff  agreed  with  dcfindant  ftftirmti, 
brought  that  if  dufundant  moiiIiI  t.vk 
which  plaintiff  had  given  to  a  tliiril 
should  1h)  allowed  for,  aiicl  on  iiicdiiut  ni  il 
action.  Dufeudant  tlid  ho  ami  by  micli  i,;,^,,,/ 
and  other  itenm  of  set  off  acfruiiig  lufnri'iuh 
bnmgiit  overbalanced  plaiMtilt's  r|i;ii,;,,|,|.  '||j 
that  plaintiff  was  still  entitled  tn  a  virdict.  «i 
danuigcH  which  would  carry  full  cimtn.  ,Vi. 
wodil  v.  Vampbcll,  5  O.  H.  '2. 

Whoru  two  masons  brougl't  an  action  forw,,! 
and  labour  against  their  eniiilnyiiinKl  ri(.„\tpJ 
a  verdict  for  €(iO  it  was  jiclil  tiiiit  tint  tiiipliivJ 
could  not  afterwards  bring  an  aitidii  utimiJ 
them  for  money  he  had  paid  tlum  on  ;ui„i|J 
and  which  ho  had  attempted  to  pruvu  on  tU 
former  action.  JIiiiU  v.  McCuiilni  il  ul  (id 
434. 

Where  A.  is  sued  by  H.,  and  is  Hi'ikinj;  | 
set  oil'  a  demand  for  wiiicli  lie  has  airiiKlv  sug 
A.,  and  has  had  a  verdict;  liflil,  tli:it'W| 
estopped  by  such  verdict  from  bringiniitlnisaii 
demand  a  second  time  before  tliu  jury  by  m 
of  set-off.     ItuMcll  V.  llowc,  7  ().  B.  184. 


SETTLED  ESTAT1>;  ACT. 

Tho  Settled  Estates  Act  does  notnntliorizet 
court  to  sanction  an  exchange  of  tho  lan.ljl 
an  infant  cestui  (pie  trust ;  but  wliuii  in  siitM 
case  it  can  be  shown  that  a  part  of  tin;  imiiij 
of  the  infant  is  exposed  to  dcprfi.iati.in  \i 
proposed  exchange  bo  not  effected,  thu  cniirtii^ 
order  tho  same  to  be  carried  out  HndiTtlur 
visions  of  C.  S.  U.  C.  c.  1'2,  s.  ."lO.  lit  B'di 
tick,  21  Chy.  589. 


SETTLE.MENT.S. 

1.    MaKRIAOE  SETfLEMENTS -.Sic  DoWKR  Fl:.l 
ULENT  CONVEyANCES— Hu.SBANl)  AM)  Wlfi 


SEWERS. 
See  Water  and  Water  Courses. 


SHEEP. 

DlSTRAlJIINCl— &e  DiSTRE.'vl. 


Held,  that  the  32  Vict.  c.  31,  0.,  whicU 
quires  municipalities  to  provide  coniiiensatii 
tiie  owners  of  sheep  killed  by  ddgs,  fori 
damage  they  have  thereby  sustained,  is  not! 
fined  to  county  municipalities  and  to  mimioj 
ties  within  their  jurisdiction,  but  applies  m 
towns  which  have  withdrawn  from  the  juir 
tiou  of  the  county.  Williams  v.  Corporati 
the.  Town  of  Port  Hope,  27  0.  P.  548.-AJ 
son. 
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HHKKIFF. 

I    DlTY  AN1>  LlAIIILITy  ON  AUUKMT. 

1.  lltiuralhl,  Sftll. 

2.  I'emiiin  Linhle  to  Anriit—See  All- 

II,  Exi'.vi't" 

1.  Aelioiin  aiia'mHt  Sluritf' I'or. 

(ii)    iVIi'-n  Sliitilf  U  Liahli;  3513. 
(1))  I'liitillnij,  3,')15. 
(c)  Ki-idnicc,  3517. 
(il)  DitiiKii/ex,  3518. 

2.  0^/(('('  Tdwc't,  35 1 H. 

3.  yl(7i();/<<  liy  Shiriff  againut  DeinUy 

for-Si'i'  l>.  3551. 

4.  &'«•((/«■  ir(((T((H/(i— Ste  llsuAreWAR- 

KANT. 

III,  Rktihn  ok  Whits. 

1.  Ammilmint  of,  3519. 

2,  Siile  to  Return  Writ,  3520. 

3,  Atldchiiifnt. 

(a)  Poiivr  of  Jiitlye  in  Chamlxi's, 

3621. 

(b)  Fur  Xon-return  or  Imufficknt 

Ililiirn  to  Writ.  3521. 

(c)  IhlWffrom,  3522. 
(A)  Scltiiiif  uside,  3523. 
(e)  Oilier  Caxcn,  3523. 

4.  Oilier  Canen,  3524. 

IV,  DiTV  AND  Liability   on   Wkith  of 

EXKCl'I'ION. 

1.  Aclioiinfor  Falni:  Return. 

(a)  When  Liable,  3525. 

(b)  Pleddiii'j,  3528. 

(c)  O^/icr  C(m'M,  3529. 

(il)  Estoppel  in— See  EsTorPEL. 

2.  Neiilhience.  or  Delay  in  Execulimj, 

35;io. 

3.  vlfVi'dHi ,/(>»•  Wroiiiful  Seizure. 

(a)  Phidimj,  3530. 

(b)  Evidence,  3533. 
(o)  d'oof/i*    Subject    to    Mortijaije, 

35.35. 

(d)  ()^/(er  Co-sM,  3537. 

4.  Se//i«y  under  Value,  or  Without  pro- 
per Notice,  3538. 

5.  Landlord's  claim  for  Rent. 

(a)  Xotice,  3539. 

(b)  Other  Cases,  3540. 

6.  For  Money  Levied,  3542. 

7.  Place  of  Sale,  3543. 

8.  Paipnent  into  Court,  3543. 

9.  0</ier  Liabilities,  Actions  and  Pro- 
ceedinijs  against  Sheriff,  3544. 

10.  /»  Bailable  Proceedini/s — See  Bail. 

11.  Hub.  Fac.  Posa.—See  Ejectment. 

12.  Property  Liable. 

(a)  Under  Ft.  Fa.  Goods  or  Lands 
—See  Execution. 

(b)  Under  Warrant  for  Taxes — See 
Assessment  and  Taxes. 


18.  Priorilij  of  Executions -See  Execu- 
tion. 

V.  Dl'TIBM  AMI  I.IAIllI.nV  AM  to  Col.I.KO- 
I.ECTION  ok'I'AXIW  -See  AHHKMS.VlKNr 
ANO  TaXK.S. 

VI.  DUTIK-M  AND  F.IAIIII.ITV  IV  AcflONM  or 
UeI'I-KVIN      See  ItKIM.K.VIN. 

VII.  Actions  aoainht  .Suiiktiks  ok  Sueb- 
ivr. 

1.  For  Hfixeimduel  of  Sherif,  3.>15. 

2.  For  not  Pinjiinj  over  Money,  3.>4(J. 

3.  Pleildin;i,X>l'. 

4.  Kvideurr,  354«. 

B.  Sluyinij  Proeeediiii/s,  3549. 

0.  Other  Cases,  3549. 

VIII.  Actions  and  Phoikkdinos  iiy  Siirr- 

IKK. 

1.  ();»    Uuilii-liikiiiijs  for     Return    nf 

Goods,  35.")0. 

2.  Agiihitl    Dijiiihi  Slierijf  or    Itinlijj' 

for  Eieii/ie,  3551. 

3.  For  Fidse  Representation,  3551. 

4.  For  Purchase  Moneijon  Sales,  35.">2. 
6.   A'l'  ''>sf      Debtor      of     AbscondiuiJ 

L    I  &/•— .SVr  AiiscoNiiiNO  Ueiitor. 

6.  A(ja„  st  Rnil-'See  Baii,. 

7.  Interjileiider  on   Adverse   Claims — 

See  Intkhplkadku. 

IX.  Indemnity  Bonds  to  JSheiiifk,  3553. 
X.  Change  ok  Sukuifk. 

1.  Sale  of  Coods.  35.^)0. 

2.  Sale  of  Loud,  3557. 

3.  Other  Cases,  3558. 
XI.  Deputy  Shf.kikk. 

1.  Liability  of  She rif  for,  3558. 

2.  Other  Cases,  3559. 

XII.  Fees. 

1.  For  Summoning  Jurors,  3559. 

2.  Poundage. 

(a)  On  Fi.  Fa.  Goods,  3560. 

(b)  On  Fi.  Fa.  Lands,  3562. 

(c)  On  C(t.S'((.,.3503. 

(d)  On  Other  Writs,  3563. 

(e)  Action  against  Execution  Debtor 

for,  3563. 

3.  Other  Cases,  .1563. 

4.  Liability  of  Attorney  or  Solicitor  for 

— See  AnoKNEY  and  Solicitok. 

XIII.  Service  of  Papehs  by,  3565. 

XIV.  Miscellaneous  Cases,  356.'». 

XV.  Rights  and  Duties  of  Coroner  when 
substitute  for  Sheriff— (See  Coro- 
ner. 

XVI.  Court  Houses— 5'ee  Court  House. 

XVII.  Sale  of  Office  of— iS'ee  Office  and 
Public  Okficer.s. 
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[See  R.  S.  0.  c.  16,  "  An  Act  respecting  the  Office 

of  Sheriff."}  ^ 
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I.  Duty  and  Liability  on  Arrest. 

1.  Oenerally. 

Where  a  debtor  on  the  limits  on  a  writ  of 
-capias  ad  satisfaciendum  from  out  of  a  district 
court,  was  brought  by  his  bail  for  surrender  to 
the  sheriff,  who  refused  to  receive  him  except  at 
the  gaol,  but  gave  a  certificate,  which  was  taken 
away  by  the  bail,  that  the  gaoler  might  receive 
him ;  and  the  bail  did  not  then  surrender  him, 
but  some  time  after  (the  debtor  in  the  meantime 
having  gone  off  the  limits)  gave  him  up  to  the 
sheriff,  who  kept  him  in  close  custody  until  he 
was  discharge<l  by  an  order  of  the  judge  of  the 
district  court : — Held,  that  an  action  for  false 
imprisonment  wov;iJ  not  lie  against  the  sheriff 
for  taking  the  debtor  on  the  second  surrender, 
the  first  having  been  conditional,  and  the  con- 
dition not  complied  with,  and  the  escape  having 
been  negligent  and  not  voluntary.  Thompson 
V.  Leonard,  3  0.  S.  151. 

Wliere  the  sheriff  goes  to  the  known  residence 
of  a  debtor  and  bonA,  hde  searches  for  him  to  make 
an  arrest,  without  success,  because  the  debtor 
has  absconded,  he  has  done  all  that  is  required, 
and  he  is  not  liable  for  not  arresting  after  the 
debtor's  return  unless  it  be  shewn  that  he  had 
notice  of  such  return.  Riyney  v.  Rattan,  5 
O.  S.  707. 

A  ca.  re.  having  issued  to  the  sheriff  to  arrest 
one  T.,  a  warrant  was  m.ide  to  one  6.,  a  sheriff's 
officer,  to  execute  it.  G.  being  unwell,  gave  it 
to  another  bailiff,  whose  name  was  not  in  the 
warrant,  and  who  told  T.  that  he  had  a  warrant 
to  arrest  him.  T.  promised  to  go  to  the  sherift''s 
office  and  give  l)ail,  which  he  did.  Subsequently 
T.'s  attorney'  discovered  that  the  name  of  the 
second  bailiff"  was  not  in  the  warrant,  and  applied 
to  the  judge  of  the  County  Court  to  set  aside  the 
arrest,  who  did  so.  Plaintiff 's  attorney  then  sug- 
gested to  the  officer  that  he  should  have  a  proper 
warrant  made  out  and  arrest  T.  while  the  process 
was  still  current.  The  warrant  was  made  out  and 
T.  arrested.  Thereupon  T.'s  attorney  applied  to 
the  judge  of  the  County  Court  to  set  aside  this 
arrest  as  vexatious  and  a  second  ark  est  made 
without  leave,  and  T.  was  discharged,  and  left 
-the  province.  The  plaintiff  having  brought 
covenant  against  the  sheriff  and  his  sureties  : — 
Held,  that  when  tlie  first  arrest  was  set  aside  as 
a  nullity  the  sheriff  might  still  arrest  while  the 
process  was  current.  Semble,  that  the  first  arr«st 
was  unnecessarily  set  aside.  Held,  also,  that 
the  sheriff  and  his  sureties  were  not  concluded  by 
the  decision  in  another  suit  in  the  County  Court 
with  regard  to  tl\e  fact  ot  the  arrest  being  made, 
no  estoppel  being  pleaded,  nor  could  such  deci- 
sion act  as  Jin  estoppel,  being  in  a  cause  which 
was  res  inter  alios  acta.  Held,  also,  that  the 
evidence  shewed  that  what  was  complained  of  as 
r/ilfL  1  misconduct  on  the  part  of  the  sheriff  was 
djne  at  the  plaintiff's  own  suggestion.  Mc- 
intosh V.  Jar  vis  et  aL,  8  Q.  B.  535.  See  S.  C, 
lb.  530,  p.  3546. 

Where  to  an  action  against  a  sheriff  and  his 
sureties,  for  not  serving  a  capias,  defendants 
pleaded  that  the  person  to  be  served  was  not  to 
be  found  in  the  county,  the  mere  fact  that  he 
was  seen  there  by  some  third  party  during  the 
currency  of  the  writ  does  not  necessarily  rebut 
the  plea.  It  should  be  shown  that  the  sheriff, 
tvithout  gross  negligence,  must  have  known  of 


his  being  there  ;  and  it  depends  upon  the  evj 
dence  whether  the  sheriff  alone  is  lia))le  for  sod 
omission  to  serve,  or  his  sureties  also.  i'(U 
V.  Bahyetal,  14  Q.  B.  235. 

The  deputy  sheriff  joined  with  the  attornq 
for  the  defendant  in  a  plea  justifying  under  j 
conditional  order  for  the  exaniiuinatinn  ot 
judgment  debtor  :— Held,  that  the  plea  beii 
bad  as  to  the  attorney,  was  liad  as  to  bot] 
Chichester  v.  Gordon  et  al. ,  25  Q.  H.  507, 

Where  a  bailable  ca.  sa.  is  delivered  to  tJ 
sheriff,  he  is  bound  to  proceed  with  due  diligena 
in  the  arrest.  If  the  jury,  ui^jn  hoiiig  charge? 
not  to  find  for  the  plaintiff  unless  satistitd  thi 
there  had  been  neglect  by  the  sherifl'  from  whi^ 
plaintiff  has  suffered  some  damage,  return  1 
nominal  verdict  for  the  plaintiff,  the  court  vL 
not  set  it  aside  on  the  ground  tliat  to  sustain! 
verdict  for  even  nominal  damages  clear  proof  f 
an  injury  received  from  defendant's  negl 
should  have  been  given.     O'Connor  v,  llamiiloi 

4  Q.  B.  243. 

Semble,  that  a  sheriff  is  not  liable  in  trJ 
pass  on  insufficient  commitments  liy  magistral/ 
directed  to  the  gaoler,  uidess  he  has  hecomej 
party  to  the  imprisonment.   Fcnjii.imi  v.  Aduim 

5  Q.  B.  194. 

The  sheriff"  sued  for  arrest  nndorawarrai 
issued  by  the  justices  sitting  at  Quarter  Sessiol 
may  give  this  justification  in  evidence  under  tf 
general  issue  by  Stat.  21,  Jac.  I.,  0.  12.  Frcn 
V.  Dickson,  5  Q.  B.  231. 

Semble,  that  the  plaintiff,  though  the  defej 
dant  will  not  put  in  bail,  may  go  on  with  I 
action  against  him,  and  be  pursuing  his  remei 
against  the  sheriff  at  the  same  time  for  not  an 
ing  defendant.  Regina  v.  ShmJ'  0/  //a«//flj*J 
G.  L.  Chamb.  230.— Burns. 

Duty  of  sheriff  under  10  &  11  Vict.  c.  lo,  s,| 
and  16  Vict,  c,  175,  ss.  7  &  8.  Action  agaii 
sheriff  for  non-committal  of  defendant,  wh< 
certificate  of  recognizance  of  bail,  &c.,  being li 
was  not  given.  Relief  against  action,  how  ( 
tained.  Wheeler  v.  Munro,  2  L.  J.  66.— C.I 
Chamb. — Burns. 

The  sheiiff  may,  under  sec.  302of  C.  Ll 
Act,  1856,  take  a  bond  from  a  prisoner  in  clJ 
custody  under  an  attachment  for  contempt  I 
non-payment  of  money  pursuant  to  an  aivaT 
and  a  judge  of  a  County  Court  may,  ilr 
bond  be  taken,  allow  it  pursuant  to  sees,  25  al 
26,  C.  L.  P.  Act,  1857.  /"  re  T.  D.  v.  l^ 
4  L.  J.  285— C.  C- Campbell.  1 

The  sheriff  arrested  defendant  on  an  orierj 
hold  to  bail,  and  returned  the  writ  cepi  coij 
Defendants  afterwards  escaped,  but  the  plain 
notwithstanding,  served  the  declaration  onj 
sheriff,  and  a  plea  having  been  put  in  recoref 
a  verdict :— Held,  that  he  couhl  not,  after  tl 
rule  the  sheriff  to  return  the  body,  and  att 
him  for  default.  Regina  v.  Slicrif  of  Ptri 
P.  R.  298.— Burns. 

"Where  the  plaintiff  (defendant  in  s  cad 
sues  the  sheriff  and  the  plaintiff  in  theirna 
resting  him,  as  joint  trespasners,  he  miist  l| 
care  that  his  record  of  the  pleadings  i'>^l 
shew  him  to  be  proceeding  against  the  sj 
for  one  act  of  trespass  and  against  the  p* 
tiff  in  the  writ  for   another  act  of  tre" 


^13 


SHERIFF. 


3514 


il  with  tlieattornei 
t  justifying  under] 
examiuinatinn  of 
that  the  plea  bcii 
as  had  as  to  boti 
25  Q.  B.  527. 

,  is  (lehvered  to  tM 
led  witli  due  diligencj 

upon  heing  cliarga 
unless  satisticil  tlii 
he  sherifl"  from  wticj 
a  damage,  return  J 
aintiff,  the  court  \ 
)und  that  to  sustain! 
lamages  clear  proof  f 

defendant's  negW 
/Connor  v.  Hamiiti 


is  not  liahle  in  tra 
tnients  by  magistral 
loss  he  has  bccomej 
,   FcrijHMijn  V.  AihiM 

rrest  under  a  wan 
ng  at  Quarter  Sessioj 
in  evidence  under  If 
Jac.  1.,  c.  12.   Fi\u 

tiff,  though  thedefJ 
1,  may  go  on  with  If 
le  pursuing  his  rcmd 
ame  time  for  not  arra 
.  Shcrijj'  of  IMiii^ 

IS. 

)  &  11  Vict.  c.  15,  S.J 

r  &  8.  Action  agaiJ 
I  of  defendant,  vh^ 
of  bail,  &c., being ff 
VL'ainst  action,  how  i 
„%,  2  L,  J.  (16.-C,| 

it  sec.  302  of  C.  L I 
rom  a  prisoner  in  dl 
iment  for  conteniptl 
pursuant  to  an  awaj 
ty  ('ourt  may,  if_8j 
)ursuant  to  sees,  iif 


teie  the  record  does  shew  this,   the  court 
Diet  aside  a  verdict  obtained  by  the  plaintiflf 
injt  both  defendants  on  the  issues  raised. 
<ffli„.  Hoodie  ci  til.,  4  Q.  B.  250. 

I  Irapass  will  not  lie  against  a  sheriff  for  exe- 
m  the  mandate  of  the  Court  of  Quarter 
lions,  by  committing  and  detaining  until  the 
I  and  the  costs  are  paid,  even  though  the 
,t«rmay  be  unascertained  at  the  time  they  are 
jectwl  to  l)e  paid,  and  though  that  fact  may, 
iwtiorari  and  habeas  corpus,  entitle  a  pria- 
Kr  to  his  discharge.     Oventi  v.    Taylor,  19  C. 

I  The  second  count  set  out  that  the  plaintiff,  at 
u  Quarter  Sessions,  was  convicted  on  two  com- 
I  assaults  and  lined  $1  and  the  costs,  and  to 
___ji  in  gaol  till  paid  ;  and  that  defendant  being 
kerilf.  without  sufficient  warrant,  unlawfully 
,«ted  plaintiil'  and  kept  him  in  gaol  six  hours, 
diilaintifl' being  desirous  of  procuring  his  dis- 

re,  tendered  to  defendant  $20  for  said  tine 
„  cdsts  respectively,  which  plaintiff  believed 
"be  sufficient,  and   then  demanded  his  dis- 

rge,  but  defendant  would  not  accept  the 
BC  or  release  the  plaintiff,  or  inform  plaintiff, 
though  re(iuested,  what  sura  defendant  re- 
iml  to  entitle  plaintiff  to  his  discharge. 
itreliy  plaintiff  was  prevented  paying  the  pro- 
iiuiiount  although  willing,  and  to  procure  his 
kharge,  and  after  said  tender,  &c. ,  defendant 
ihitfully  detained  plaintiff,  &c.  : — Held, 
^demurrer,  a  count  in  trespass  aid  false  im- 
lonment,  and  as  such   bad,    f  jr  the  sheriff 

ined  the  plaintiff  in  obedience  to  the  sen- 
of  the  court.  Qucere,  wiiether.  if  the 
iBt  had  directly  charged  it  as  a  duty  incum- 
it  oil  the  sheiriff  to  give  the  information 
Uestcd,  and  alleged  a  neglect  or  refusal  on 
1  part  to  give  the  same,  it  would  have  dis- 

1  a  good  cause  of  action  in  case.     Jb. 

lAs  to  what  amounts  to  an  arrest.  See  Perrin 
[/«■«,  6  0.  S.  .SOO  ;  Mclntoahv.  Demeray,  5  Q. 
Mom-  v.  TeHzel,  1  P.  E.  369 ;  Wihm 
Umbr,  WG.V.  208. 

IA  person  arrested  for  debt,  while  in  custody 

[the  sherifif's  officer,  delivered  to  him  his  pro- 

iory  note,  with  an  accommodation  endorser, 

Ithe  same  time  executing  a  bond  with  a  surety 

pis  appearance  in  the  action,  whereupon  he 

I  discharged  from  custody  : — Held,  that  the 

action  was  in  violation  of  the  provisions  of 

( statute  23  Hen.  VI.  c.  9,  and  as  such,  that 

|!  transfer  of  the  note  to  the  bailiff  was  illegal 

dvoid.    liicliantmi  v.  Hamilton,  7  Chy.  281. 


II.  Escape. 
1.  Actions  against  Sheriff  for. 
(a)  When  Sheriff  is  Liable. 

1  attorney, merely  as  such,  cannot  discharge 
rfendant  in  execution — certainly  not  without 
Bving  the  debt ;  and  the  sheriff  so  acting  on 
[juthority  will  be  liable  as  for  an  escape. 

tv.J/ciran,  Tay.  310. 

M  court  refused  to  set  aside  a  verdict  against 
m  fot  an  escape  upon  the  ground  that  the 
"Wf  8  jury  who  triecl  the  cause  was  the  same 

ut  returned  by  the  sheriff ;  that  the  plaintiff 
Iproduned  the  original  ca.  sa.  instead  of  the 


copy,  or  that  the  judgment  against  the  party 
escaping  had  been  obtained  without  consider- 
ation.   Payne  v.  McLean,  Tay.  325. 

A  sheriff  releasing  from  custody  under  a  ca.  sa. 
on  the  verbal  consent  merely  of  the  attorney, 
is  liable  for  an  escape.  Dnvi»  et  al.  v.  Cunning- 
ham, 5  L.  J.  254. — C.  L.  Chumb. — McLean. 

But  the  attorney  may  discharge  the  debtor 
upon  receiving  the  debt  and  costs.  Stuckimj  v. 
Cameron,  6  O.  S.  475. 

Where  a  sheriff  refuses  to  produce  a  prisoner 
in  his  custody,  twenty-fcnir  hours  after  notice, 
it  is  an  escape.  And  where,  in  debt  for  an 
escape  on  a  ca.  sa.,  the  sheriff  pleade<l  that  he 
gave  the  prisoner  the  benefit  of  the  limits,  and 
that  he  never  left  them,  Ac. ,  and  the  plaintiff' 
replied  that  he  did  leave  them  :— Held,  that  the 
plaintiff  shewed  an  escape  under  this  issue,  by 
proving  that  after  tlie  prisoner  was  admitted  to 
the  limits  she  was  remanded  back  to  custody, 
that  the  order  remanding  her  was  delivered  to 
the  sheriff,  and  that  he  received  due  notice  to 
produce  her  body,  but  failed  in  doing  so. 
Wragg  v.  JarvLi,  4  O.  S.  317. 

An  action  for  an  escape  will  not  lie  when  a 
valid  bail-bond  has  been  taken.  Such  action 
must  be  brought  against  the  sheriff,  and  not 
against  the  bailiff,  unless  the  act  complained  of 
amounts  in  effect  to  a  '•escue.  Wilson  v.  Mc- 
Ciillonqh,  5  0.  S.  680. 

A  sheriff  is  not  liable  for  an  escape  where  a 
bailiff  arrests  without  a  warrant,  although  he 
has  the  writ  in  his  possession  ;  nor  on  a  count- 
for  not  arresting  under  such  circumstances. 
Bigney  v.  Ruttan,  5  O.  S.  707  ;  Falconridge  v. 
Hamilton,  E.  T.  2  Vict. 

Where  a  sheriff  arrested  under  mesno  process- 
from  a  district  con't  in  an  action  of  trespass, 
and  afterwards  suffered  the  debtoi  to  escape  : — 
Held,  that  he  was  not  liable,  the  writ  being  void. 
Smith  et  al.  v.  Jarcis,  H.  T.  3  Vict. 

A  sheriff  is  liable  for  the  escape  of  a  party 
attached  for  contempt  in  not  performing  an 
award,  and  the  party  need  not  be  brought  up 
and  formally  committcii.  Himtkii  v.  Smith,  4 
Q.  B.  181. 

When  the  sheriff,  upon  an  attachment  to 
enforce  payment  of  monev,  luw  the  party  in 
custody  at  the  return  of  the  writ,  lu:  must  keep 
him  safely  in  custody  aftt  •  the  return  of  the 
writ,  and  until  he  is  legally  discharged  Savage 
V.  Jarv'is,  8  Q.  B.  331. 

Held,  under  the  facts  stated  in  this  (;ase,  that- 
the  suing  the  sheriff'  for  an  escape  because  the  cer- 
tificate under  16  Vict.  c.  175,  was  not  produced 
to  the  plaintiff  within  a  i  lonth,  was  ^  holly  in- 
consistent with  the  terms  imposed  by  the  learned 
judge  in  chambers,  and  that  proceedings  nmst 
be  stayed,  but  on  payment  of  uosts  as  defen- 
dant had  applied  so  late.  Ca/cntl  v.  Ruttan,  14 
Q.  B.  33.     See,  also,  S.  C.  13  Q.  B.  220. 

Held,  that  the  fact  of  the  bond  not  having 
been  allowed  within  thirtjj  days,  20  Vict.  c.  57, 
would  not  riake  the  sheriff  liable  for  an  escape, 
when  the  debtor  remained  on  the  limits. 
Dougall  v.  Moodie,  19  Q.  B.  568. 

Plaintiffs  sued  the  sheriff  for  the  voluntary 
escape  of  M. ,  taken  under  a  ca.  sa.  at  their  suit ;. 
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And,  in  a  second  count,  charged  that  defendant 
took  from  M.  a  bond  in  a  penalty  not  double  the 
amount  for  which  he  was  confined,  and  the  sure- 
ties not  being  sufHoient,  as  defendant  well  knew; 
and  that  the  defendant  fraudulently,  wilfully  and 
corruptly  released  M.  from  custody  on  receiving 
tsuch  bond.  The  penalty  was  in  double  the  amount 
of  debt,  costs,  and  costs  of  executions,  but  not 
including  interest  to  the  date  of  the  bond  or 
sheriff 's  fees  ;  and  there  was  no  affidavit  of  exe- 
cution or  justilicatiun  of  the  sureties  with  the 
bond.  It  appeared,  however,  that  fourteen 
months  after  M.  ha<l  been  released  by  defen- 
dant, the  plaintiffs  took  an  assignment  of  the 
bond,  which  had  not  been  allowert,  and  recover- 
ed judgment  on  it  in  their  own  names  against 
the  sureties.  The  jury  having  negatived  the 
scienter  and  fraud  : — Held,  that  the  plaintiffs 
had  waived  the  objections  to  the  sufficiency  of 
the  sureties,  and  to  the  bond,  for  they  must  have 
been  aware  of  the  objections  to  the  bond  when 
they  took  the  assignmeiit,  and  that  it  had  not 
been  allowed.  Scmble,  that  the  omission  to  in- 
clude interest,  if  essential,  is  a  matter  to  be  con- 
sidered by  the  County  Court  Judge  on  the  ap- 
plication for  callowance,  on  which  his  decision  is 
hnal.  The  omission  of  sheriff's  fees  wa.-.  imma- 
terial, for  if  he  was  liable  for  an  escape  the  plain- 
tiffs could  not  recover  them  unless  they  had  paid 
them,  which  was  not  pretended  here.  Kerr  et 
al.  V.  iMcEwnii,  27  Q.  B.  170.  See  S.  C,  12  C. 
P.  241,  p.  3517. 

See  McPherson  et  al.  v.  Hamilton,  5  0.  S,  490, 
p.  3558. 

See,  also,  Bail,  VIII.  6.  p.  361. 


(b)   Pleading. 

Declarations.] — Declaration  held  bad  on 'special 
demurrer,  for  not  alleging  the  arrest  to  have  been 
made  on  a  certain  day.  O'Reilly  v.  Moodie,  4 
Q.  B.  2G6. 

In  a  declaration  for  an  escape  on  a  writ  issued 
from  a  district  court,  the  makmg  and  filing  of  an 
affidavit  of  debt  must  be  alleged.  Wragg  v. 
Jarvi«,  5  O.  S.  113.  Munson  v.  Hamilton,  5  0. 
S.  118. 

When  the  writ  in  the  original  suit  is  issued 
from  a  district  court,  the  declaration  is  sufficient 
if  it  ajjpear  that  the  amount  was  within  the 
jurisdiction  ;  and  it  is  not  necessary  to  allege 
any  affidavit  of  debt.  Donaghy  v.  Moodie,  2 
Q.  B.  133. 

Semble,  in  action  for  an  escape  on  attachment, 
for  non-performance  of  an  award,  the  omission  to 
aver,  that  the  sheriff  had  not  the  party  before  the 
court  on  the  return  of  the  writ,  would  be  bad  on 
special,  though  not  on  general,  demurrer.  Hunt- 
ley V.  ,Smit/i,  4  Q.  B.  181, 

Semble,  that  if  an  attanhment  for  contempt  in 
not  paying  moneys  is  to  be  regarded  as  a  mesne 
process,  it  should  be  aven\;d  in  a  declaration  for 
an  escape  that  the  sheriff  had  not  the  party  in 
court  to  answer  the  exigency  of  the  writ :  and  if 
as  an  execution, — Semble,  it  then  requires  some- 
thing in  the  nature  of  a  judgment  to  support  it. 
The  merely  averring  that  the  plaintiff  sued  out 
an  attachment  for  contempt  without  stating  what 
the  contempt  consisted  in,  or  by  what  authority 
it  had  been  determined  the  party  was  guilty  of 


contempt,  is  insufficient — a  good  legal  foundati  I 
for  the  attachment  must  be  shewn  on  tllp^,>.  ? I 
Lane  v.  Kinqtonill,  6  Q.  B.  679.  "'^^^^.1 

Semble,  that  it  is  not  necessary,  in  declari  J 
for  the  escape  of  a  defendant  surrciiilcred  be? 
judgment,  to  shew  whether  it  was  before orX 
the  return  of  the  writ.     Shoiddke  v  h-r„j!r. 
Q.  B.  60.  ™*'- 

The  plaintiff  declared,  as  assignee  of  G  thJ 
sheriff  of  Middlesex,    on  a  bond  to  theiimik 
given  to  H.,  tlie  late  sheriff,  alleging  that  afta 
the  making  of  the  bond  H.  died,  and  thattW 
defendant  on  several  occasions  departed  fe!! 
the  limits;  but  it  was  not  stated  whether tlj 
departure  was  before  or  after  the  derth  of  HJ 
or  the  appointment  of  G.,  or  whether  the  W 
had  been  allowed  :— Held,  that  the  declarati« 
was  bad,  as  for  all  that  appeared  the  depart  J 
might  have  been  at  sucli  a  time  as  to  render  th( 
late  sheriff  liable,  and  if  so  his  successor  con] 
not  assign  the  bond.     Osborne  v.  Cormi<h  ft , 
20  Q.  B.  47.  ' 

Pfeas.]— A  plea  that  the  ca.  sa.  was  not  ej 
dorsed  with  the  sum  set  out  in  the  decian 
tion  :" — Held,  bad  on  special  demurrer  Bn 
v.    McLean,   Tay.  310. 

In  debt  for  an  escape  the  sheriff  cannj 
plead  satisfaction  previous  to  the  issue  of  til 
writ  in  bar  of  the  action,  f^ueh  plea  is  bad  i 
general  demurrer  ;  and  by  pleading  such  defen-J 
he  waives  an  objection  to  the  deolarr.tjon,  \ 
that  the  judgment  being  in  a  district  'mil 
no  affidavit  was  averred  to  warrant  the  is 
ing  of  the  ca.  sa.,  which  would  have  .._ 
wise  prevailed.    Munson  v.  Hamilton,  50.  S.  ill 

It  is  a  good  plea  that  the  plaintiff's  attorn^ 
having  received  the  debt  and  costs,  autliori 
the  sheriff  to  discharge  the  debtor  ;  but  it  ii 
good  to  plead  that  after  the  escape  the  si 
paid  the  attorney  a  sum  of  money  in  full  ti\ 
faction  of  the  original  debt  and  costs,  and  of  ( 
damages  arising  from  the  escape.    6'/of%J 
Cameron,  6  O.  S.  475. 

It  is  not  illegal  to  issue  a  habeas  corpus  I 
bring  up  a  debtor  in  custody  on  an  attachM 
for  the  non-payment  of  costs ;  and  the  shq 
cannot  therefore  justify  an  escape  from 
attachment  on  the  ground  that  the  debtor* 
brought  up  by  habeas  corpus  by  the  plaintilf,  i 
that  it  would  have  been   illegal  for  the 
afterwards    to    detain   the    debtor,  and  so  | 
permitted  bin  to  leave  his  custody.    (Inih 
Kingsmill,  6  O.  S.  584. 

In  an  action  for  an  escape  on  final  pro( 
plea  of  the  insufficiency  of  the  gaol  is 
Jiowan  v.  McDonell,  H.  T.  3  Vict, 

Action  for  the  escape  of  a  debtor  on  the  lira 
Plea  that  the  debtor  returned  to  the  limits  h 
action,  but  stating  no  specific  day  :— Held.g 
on  special  demurrer.      AndniKa  v.  ^^'(Doi 
M.  T.,  4  Vict. 

To  an  action  for  an  escape  on  an  attaclu 
for  non-perfonnance  of  an  award,  the  sheriff  j 
not  be  allowed  to  deny  the  submission  orawi 
or  to  set  up  any  defence  which  might  have  I 
taken  in  the  proceedings  upon  the  wardJ 
cannot  go  further  back  than  the  irderaii| 
izing  the  attachment.  Huutky  v.  Smit\\ 
B.  181. 
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Vor  can  he  set  ii|>  technical  objections  in 
'   1  to  forms  oi  action  and  points  of  practice, 

[frinB  nothing  to  do  with  the  fact  of  the  exist- 
e  of  a  debt,  which  perhaps  the  debtor  himself 
ht  have  urged  in  the  original  suit.     O'ReiUy 

Ptf<H)(fe,4Q.  B.  26«. 

i  A  plea  that  the  prisoner  escaped  without  de- 
ifflJant's  knowledged  to  places  unknown  to 
XL  and  voluntarfly  and  without  his  knowl- 
Je  retnrned  into  his  custody,  is  insufficient ; 
g  should  aver  that  the  sheriif  did  not  know 
there  the  prisoner  was  during  any  period  of  his 
icnce.   line  v.  Kingsmill,  6  Q.  B.  479. 

I  In  an  action  against  a  sheriff  for  the  escape  of 
Lrisoner  rendered  before  judgment,  the  aver- 
fcent  in  his  plea  that  the  affidavit  of  the  due 
^inB  of  the  recognizance,  or  of  the  justifica- 
Bon  ''  was  duly  filed  with  the  clerk  of  the  dis- 
fectcoiirt,"  is  sufficient.  Shouldke  v.  Fraser, 
JQ.B.60. 

I  \  sheriff  cannot  justify  discharging  a  prisoner 
^m  his  custody,  surrendered  to  him  by  the 
111  to  the  sheriff  before  the  return  of  the  writ, 
|t  pleading  the  perfecting  of  special  bail,  with- 
Et  shewing  at  the  same  time  that  the  plaintiflF 
1  notice  of  the  special  bail  and  of  their  justi- 
ation.    Ih. 

I  Qujere,  whether  the  want  of  authority  in  the 
Immissioner  taking  the  affidavit  of  debt,  can 
1  set  up  by  the  sheriff  as  a  defence  to  an  action 
(e8cai)e.    Glkk  v.  Davidson,  15  Q.  B.  591. 

I  To  a  declaration  for  an  escape  from  arrest  un- 
j  a  capias,  defendant  pleaded,  1.  That  the 
iion  did  not  accrue  withni  two  years  ;  2.  Tliat 
plaintiff  did  not  declare  'n  the  cause  in 
^ich  the  arrest  was  made  within  one  year,  and 
J  not  prosecute  said  suit : — Held,  both  pleas 
Wdmn  V.  Mtmro,  20  Q.  B.  18. 

lAction  for  escape  upon  a  ca.  sa.     Pleas — 1, 

t guilty;  2.  That  while  the  prisoner  was  in 

iody,  the  defendants  took  from  him  a  bond 

iderC.  S.  U.  C.  c.  24,  and  then  permitted  the 

joner  to  go  at  large  ;  3.  Th.-,t  the  prisoner  at 

etimeof  nis  arrest  was  and  is  still  insolvent, 

kerefore  the  plaintiff  sustained  no  damage  by 

]t  escape.    Replication  to  second  plea  that  the 

triff  did  not  procure  the   allowance  of   the 

pd  within  30  days.     Upon  demurrer  to  the 

md  and  third  pleas  : — Held,  that  it  was  not 

ary  that  the  bond  should  be  allowed  for 

t  protection  of  tlie  sheriff ;  and  that  the  second 

»wa!  good,  and  the  third  bad.     Kerr  et  al. 

\Mmin.  12  0.  P.  241. 

tCorkry  v.  Graham  et  al.,  I  Q.  B.  315,  p- 


(c)  Evidence. 

Icmpportan  averment  in  the  declaration  of 

lisming  of  an  alias  oa.  re.  an  original  capias 

f  produced  at  the  trial,  and  the  variance  was 

1  immaterial.   Wood  v.  Sherwood,  40.  S.  128. 

I  debt  for  an  escape  on  a  ca.  sa.  the  sheriff 
Wed  that  he  gave  the  prisoner  the  benefit  of 
mite,  which  she  never  left,  &c.  The  plain- 
iplied  that  she  did  leave  them  :— Held,  that 
ilaintiff  shewed  an  escape  under  this  issue, 
mm^  that  after  the  prisoner  was  admitted 
« limits  she  was  remanded  back  to  custody, 


that  the  order  remanding  her  was  delivered  to 
the  sheriff,  and  that  he  received  due  notice  to 
produce  her  botly,  but  failed  in  doing  so. 
Wragij  v.  JarvU,  M.  T.  6  Will.  IV. 

In  an  action  for  escape  of  A.,  arrested  on 
a  ca.  re,  at  plaintiff's  suit,  the  declaration 
averred  "that  he  was  indebted  to  the  plaintiff 
in  a  large  sum  of  money,  to  wit,  &c.,  upon  and 
in  respect  of  certain  causes  of  aclion  before  then 
accrued  to  the  plaintiff  against  the  said  A. ,"  &c., 
The  defendant  pleaded,  denying  that  A.  was 
indebted  in  manner  and  form,  &c.  : — Held,  that 
the  plaintiff  would  be  entitled  to  recover  if  he 
shewed  that  any  debt  accrued  to  him  against  A. 
before  he  sued  out  the  writ.  O'ltviUij  v.  Muodie, 
4  Q.  B.  266. 

In  an  action  for  a  voluntary  escape  of  M. ,  ar- 
rested on  a  capias  endorsed  to  take  bail  for  .f  150, 
it  appeared  that  defendant  had  permitted  M.  to 
go  on  his  depositing  $175,  and  that  ttie  plaintiff 
had  afterwards  entered  final  jud^nent  in  the  suit, 
for  his  damages,  assesseil  on  judgment  by  de- 
fault, and  ( osts,  about  $270  : — Held,  that  such 
judment  was  clearly  evidence  as  against  the 
sheriff  of  the  debt  due  by  M.  to  the  plaintiff. 
Semble,  that  the  plaintiff,  under  C.  L.  P.  Act, 
could  proceed  in  the  original  suit  to  judgment 
after  M.  had  escaped  ;  but,  if  not : — Qua-re, 
whether  the  sheriti'  could  raise  the  objection ; 
and  held,  that  while  unreversed  the  judgment 
was  at  least  primil  facie  evidence  against  him. 
Tai/lor  V.  McEwan,  27  Q.  B.   126. 


(il)  Damages. 

[By  R.  S.  O.  c.  16,  s.  SO,  the  sheriff  is  now 
liable  only  to  an  action  on  the  case  "for  damages 
sustained."] 

As  to  the  measure  of  damages  under  the  old 
law :  —See  Savage  v.  JarvU,  8  Q.  B.  331 ;  Brown  et 
al.  V.  Paxton  et  nl.,  19  Q.  B.  426 ;  Kim/an  et  al.  v. 
Hall,  24  Q.  B.  248  ;  Kinloch  v.  Hall,  25  Q.  B.  141. 

Held,  where  the  capias  under  which  the 
sheriff  arrested  was  indorsed  to  take  bail  for 
$150,  but  the  plaintiff  in  tlie  suit  obtained  final 
judgment  for  $270  : — Held,  that  the  measure  of 
damages  was  only  the  sum  sworn  to  {$156)  and 
costs,  up  to  the  time  .of  tlie  escape,  not  the 
amount  recovered  in  the  suit.  Jonas  o.  Tepper, 
28  L.  J.  Q.  B.  85,  followed  on  this  point,  in 
opposition  to  earlier  cases.  Taylor  v.  McEwan, 
27  Q.  B.  126. 

Costs  were  ordered  to  be  paid,  and  in  default, 
an  attachment  issued  (prior  to  22  Vict.  c.  33,) 
under  which  the  sheriff  arrested  defendant,  and 
accepted  bail  to, the  limits,  from  which  he  es- 
caped : — Held,  that  the  sheriff  was  personally 
liaole  for  the  damage  occasioned  thereby,  to  be 
measured  by  the  value  of  the  custody  : — Held, 
also,  that  issuing  a  fi.  fa.  for  these  costs  had  not 
waived  the  plaintiff 's  right  against  the  sheriff. 
Harkin  v.  Kabidon,  1  Chy.  Ghanib.  133. — Esten. 


2.  Other  Cases. 

The  court  refused  to  discharge  a  prisoner  from 
custody  upon  the  ground  that  the  gaoler,  having 
taken  him  before  a  m  i^strate  witnout  warrenit, 
had  suffered  a  voluntary  escape.  Robinson  v. 
Hall,  Tay.  453. 
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Where  a  sherifif  suffers  a  voluntary  escape,  he 
cannot  afterwards  sue  the  debtor  for  the  amount 
which  he  has  had  to  pay  for  his  escape ;  but 
where  in  such  an  action  the  justice  of  the  case 
was  clearly  with  the  sheriflF,  and  the  judge 
charged  the  jury  in  favour  of  defendant,  but  they 
found  a  verdict  for  plaintiflF,  the  court  refused  a 
new  trial.     JiiUtan  v.  Anhford,  6  O.  S.  280.     , 

Held,  that  a  submission  by  the  sheriff  to  arbi- 
tration in  an  action  against  him  for  an  escape 
could  not  bar  his  recovery  from  the  debtor,  and 
that  it  was  not  necessary  for  that  purpose  that 
he  should  have  allowed  the  action  against  him 
to  have  proceeded  to  verdict  and  judgment.   lb. 

Neglect  of  sheriflf  to  commit  defendant  on 
limits  to  close  custody.  Notice  of  special  bsiil 
having  been  perfected  not  being  given  within 
time  prescribed  by  16  Vict.  c.  175,  s.  8.  Action 
against  as  for  an  escape.  Stay  of  proceedings 
in.  Cmiff  v.  Jitittan,  2  L.  J.  67.— C.  L.  Chamb. 
— McLean . 

After  a  voluntary  escape  from  the  sheriff  of  a 
prisoner  held  under  mesne  process,  plaintiflf  may 
proceed  with  his  action,  and,  semble,  may  issue 
a  ca.  sa.  without  affidavit,  if  he  has  had  a  capias 
pending  action,  or  an  alias  ca.  sa.,  if  the  ca.  sa. 
to  fix  bail  has  been  returned  non  est  inventus, 
and  take  the  defendant  thereunder  ;  and  at  all 
events,  plaintiff  may  have  a  ca.  sa.  issued  on  a 
new  aflfidavit  and  re-arrest  defendant.  Quiere, 
per  A.  Wilson,  J.,  whether,  after  volu?  '^ry  re- 
turn of  escaped  prisoner  a  plaintiflF  cannot  accept 
such  return  and  lawfuJy  charge  his  debtor  in 
execution,  by  merely  delivering  a  ca.  sa.  to  the 
sheriflf.     7/M/te</t  v.   Ward,  17  C.  P.  667. 


III.  Retubn  of  Writs. 

[See  R.  S.  O.  c.  60,  sn.  57-71;  c.  16,  a.  31— Rules 
of  Practice,  T.  T.  1856,  Nos.  101-105.] 

1.  Amendment  of. 
After  an  action  for  an  escape  in  execution,  the 
sheriflf  will  not  be  allowed  to  amend  his  return 
to  the  writ  by  shewing  that  the  debtor  was 
privileged  from  arrest,  so  as  to  oblige  the  plain- 
tiflf to  have  recourse  to  the  original  defendant  ; 
but  the  court  will  direct  that  the  plaintiflf  shall 
assign  the  original  judgment  to  the  sheriff,  so 
that  he  may  proceed  m  the  plaintiflf's  name, 
first  indemnifying  him  against  damages  and  costs 
in  consequence  of  the  assignment.  Hervey  v. 
Sherwood,  T.  T.  3  &  4  Vict. 

A  sheriflf  returned  "goods  on  hand"  to  a  fi. 
fa.  having  made  no  seizure,  and  the  plaintiflf 
issued  a  ven.  ex.,  but  discovering  there  had  been 
no  seizure  isbued  another  fi.  fa.,  without  a  return 
to  the  ven.  ex.  The  second  fi.  fa.  was  set  aside 
with  costs,  which  the  sheriflf  was  ordered  to  pay, 
and  to  amend  his  return  to  the  first  writ.  Le- 
vioine  v.  Raymond,  2  Q  B.  379. 

After  seizure  under  a  fi.  fa.  the  sale  was  de- 
layed until  an  interpleader  issue  was  tried.  The 
jury  having  found  that  part  of  the  goods  seized 
were  defendant's,  the  sheriflf  on  the  1st  of  Octo- 
ber proceeded  to  seU,  but  by  plaintiflf's  consent 
discontinued  the  sale  and  returned  a  Bale  to 
the  amount  of  £4,  and  goods  in  hand  to  £16. 
On  the  26th,  and  after  this  return,  an  extent, 
at  the  suit  of  the  crown,  against  defendant's 
goods,  and  on  the  IStli  of  November  a  ven.  ex. 


in  this  suit  were  handed  to  the  slieriff    n  I 
sheriflfapplied  to  amend  his  return  liy  retumin? 
nulla  bona  in  whole  or  in  part,  »t  by  making 
special  return:— Held,  per  DraiJtr,  J.,  thattk' 
rule  must  be  discharged  ;  and  that  thes 
should  convert  the  property  seized  into  raonev  I 
when  an  application  might  be  made,  either  bvthll 
plaintiflf  or  on  behalf  of  the  crown,  to  direct  Li™ 
to  pay  it  over.     Ford  v.  Story,  1  1',  R.  13 

The  sheriflf  had  returned  to  a  fi.  fa. ,  that  thJ 
money  had  been  levied  upon  anotlu  r  writ.havinJ 
reasons  so  to  believe,  but  it  apiicared  that  mH 
had  not  been  made.    The  court  allowed  him 
amend.     Lee  et  al.  v.  XeiUoii  et  al    14  0 
606.  '      ^' 

Where  a  sheriflf  returned  a  fi.  fa.  goods  mn 
bona,  his  deputy  thinking  that  a  water  imw, 
held  by  lease  required  to  be  sf)ld  under  a  ti,  fi 
lands,  the  court  allowed  an  amendment  on  tsnii 
Bull  v.  Kinr/,  and  Boomer  v.  Kimj,  8  C.  P.  4; 

Hold,  that  the  returns  to  writs  of  fi.  fa.  a 
ven.  ex.  lands  could  be  amended  so  as  to  con 
spond  with  the  facts  (but  upon  terms),  idtboui 
a  sale  had  been  made  under  tliem,  and  afttrl 
lapse  of  over  ten  years.  ScoU  v.  Si-hool  Tr, 
tees  of  Section  1  in  Biirgi'ss,  and  StHion  ' 
Bathurst,5  P.    R.    228.—Da.\tim,C.C.d.P. 

A  sheriflf,  in  his  advertisement  of  sale  of  lanJ 
seized  under  a  fi.  fa.  from  this  court,  had  lU 
scribed  them  as  the  lands  of  defendant,  whil 
they  were  the  plaintifi' 's.  The  return  «-] 
allowed  to  be  amended.  MrCitnn  v.  EiiMm/i 
2  Chy.  Chamb.  182.— Taylor,  Secretari/. 


2.   Rule  to  Return  Writ. 

A  rule  to  return  a  fi.  fa.  cannot  issue  out 01 1 
office  of  the  deputy-clerk  of  the  crown  mi 
outer  district.     Anon.     Dra.  224. 

A  sheriflf  sent  his  clerk  to  plaintiff's  atton 
before  action  brought,  saying  that  certain  i; 
collected  on  an  execution  iu  favour  of  iJainll 
were  ready  to  be  paid  ;  the  clerk  had  not  tl 
money  with  him,   nor  did  he  offertogoforf 
but  the  attorney  said  he  would  not  receivJ 
unless  the  costs  of  a  rule  on  the  sheritf  toj 
turn  the  writ  were  also  paid  :— Held,  inan,ien 
for  the  sum  so  levied,  that  these  facts  woalq 
sustain  a  plea  of  tender.     Thomson  v.  Hami^ 
5  0.  S.  111. 

A  rule  to  return  a  writ  may  issue  in  vacatii 
and  if  the  sheriff  do  not  return  the  writ  within  I 
time  limited  by  the  nile,  the  court  will  impj 
the  costs  of  the  rule  upon  him,  unless  under \i 
peculiar  circumstances.  McOoican  v.  Gildii 
H.  T.  7  Vict. -P.  C— McLean. 

The  rule  to  return  a  writ  of  fi.  fa.  should  l 
six-day  rule.  Hilton  et  al.  v.  Ma(duiidltt{ 
1  C.  L.  Chamb.  207. -Maeaulay. 

Quaere,  can  rules  to  return  writs,  since  C 
U.  C.  c.  22,  8.  276,   with  a  view  to  procef " 
to  bring  the  sheriff  into  contempt,  be  [ 
made  four-day  rules,  as  intended  by  the  sU 
or  six-day  rules,  as  required  by  rule  T. 
101,  of  1856.    Semble,  a  four-day  rule  isc 
ly  regular.     Sed  quajre,  the  effect  of  the  d 
of  the  Court  of  Queen's  Bench,  iu  thisc 
refusing  a  rule  nisi  for  an  attachment  ( 
sheriflf.     Clark  v.  Galbraith,  10  L  J.  296.- 
Chamb. — A.  Wilson. 
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3.  AUachvient. 
(a)  Poirer  of  Judge  in  Chambers. 


in  attachment  against  a  sheriflF  for  not  obey- 
,  the  rule  to  bring  in  the  body  cannot  be 
jiiteil  by  a  single  judge  in  chambers.    Be/jina 
[ikr'iof  yifvjam,  Ora.  331. 

QjaTC.  can  .a  judge  in  chambers  pass  juilgraent 

Mjsherifl  for  C(^ntempt,  under  7  Vict.  c.  33, 

L  tiii;  (iliject  of  the  statute  has  been  attained 

ly  (he  return  of  the  fi.  fa.     Heyina  v.  Jarvix,  ti 

I.  B,  55S. 


Hi)  For  Xon-nturii    or    Insufficient   Return  to 
Writ. 

irjfN  (/rrtw''''/.] — An  attachment  was  granted 
iiii«t,i  alierifl' who  was  a  member  of  parliament, 
Eriint  returning  a  writ  pursuant  to  a  rule  of 
art.   Bull  V.  liuchanan,  M.  T.  1  Vict. 

I  An  attadinicnt  may  issue  for  returning  ' '  goods 
ibuil"  toa  von.  e.K.     Harper  \.  Powell,  E.  T. 

iVict 

k  i^rty  who  has  ruled  a  sheriflF  to  return  a 
jit.  ami  afterwards  stayed  proceedings  for  a 
rtaiii  time,  cannot  after  that  time  proceed  by 
clmient  under  the  rule.     Benjinv.  Hamilton, 

LT.-'Vict. 

Aq  insufficient  return  is  no  return,  and  the 
liusc  is  to  move  for  an  attachment,  not  to 
itlic  return.  Eaxtwooil  et  al.  v.  McKenzie, 
S.;OS;  IHtna  v.  MeLeoil,  M.  T.  3  Vict.  ; 
L;.v.  /ie/toiM,  2  P.  K.  183.— P.  C— Jones. 

|W'lkic  a  slicriff  had  three  executions  against 

»ls  (if  a  defendant,  and  having  seized  and  sold 

i  futly  satisfied  the  first  and  third,  when  a 

JaniiT  (.laimcil  the  propert}',  and  the  plaintiflf 

Itk'  si'cnnd  writ  refused  to  give  the  sheriflf  an 

(enmity,  and  the  sheriflf  did  not  return  his 

,  an  attadmient  was  granted  against  him  for 

fretnrning  it.     Land  v.  Burn,  T.  T.  3  &  4 

-P.  C— Macaulay. 

It  is  no  sufficient  ground  ivgainst  the  attach- 
■t  that  there  is  a  question  pending  before  the 
pt  rc«pctiug  the  title  to  these  goods.  The 
jnff  should  apply  to  have  the  time  extended 
liiis  return.    Stall  v  McLeod,  1  Q.  B.  402. 

f/ifii  iv/Vsfi?.]— \Miere  there  was  an  informal 
■re,  tlie  court  refused  an  attachment  in  the 
linstaice,    B-n/iimn  v.  Struther,  Tay.  39. 

Here  a  sheriff  enclosed  the  return  to  the 
bf  the  crown  three  or  four  days  after  the 
Itipireil,  80  that  it  was  not  found  on  search, 
|»as  prinluced  in  open  court  by  the  clerk,  the 
T  refused  an  attachment  in  order  to  make 
Ipsy  the  costs.  A  ndrews  v.  Robertson  et  al. , 
Is.  304. 

Piere  the  rule  to  return  a  writ  of  fi.  fa.  had 
I  bken  out  and  serveii  in  June,  1833,  the 
^mM.  T.  5  Will.  IV.,  refused  an  attach- 
I  on  the  ground  of  delay.     Loucks  v,  Far- 

I'O.  S.  5. 

twoBd  attachment  against  a  sheriflf  for  not 
PRin  the  body  after  a  rule  on  a  return  of 
|<"iTU8,  was  refused,  until  the  costs  of  set- 
i"ii  e  a  former  one  for  irregularity  were 
»  to  V.  .«!,«„„,  5  0.  S.  154. 


Where  an  attachment  against  a  sherifiT  has 
been  set  aside  for  irregularity  with  costs,  the 
court  delayed  issuing  another  attachment  to 
give  time  for  the  payment  of  these  costs.     Hi. 

An  attachment  will  not  be  granted  for  not 
obeying  the  rule  to  return  it,  issued  on  the  same 
day  as  the  writ  wivs  returnable.  Regina  v. 
Hamilton.  E.  T.  2  Vict. 

A  sheriflf  cannot  be  attached  for  non-payment 
of  the  costs  of  a  rule  to  return  under  3  Will. 
IV.  c.  9,  unless  there  has  liecn  a  rule  specially 
calling  on  him  so  to  tlo.  Mdrcii)  v.  Butler,  H. 
T.  2  Vict.,  and  Doe  d.  McOrei/orv.  Grunt,  T.  T. 
2  &  3  Vict. 

The  court  will  not  attach  a  sheriff  more  than 
six  months  out  of  office  before  the  rule  issued 
against  him,  for  not  giving  an  account  of  sales 
made  and  moneys  received  from  a  defendant 
on  writs  against  liis  lands,  although  the  rule  di- 
recting the  sherifi'  to  render  such  an  account  had 
before  been  granted.  Lodd  v.  Burwellet  al.,  E. 
T.  ct.  ;  Moll  v.  Oray  et  at.,  I  Q.  B.  392  ;  2 

P.  .      '8.3. 

Where  a  sheriflF  returned  cepi  corpus  to  a  ca. 
sa.,  and  did  not  comply  with  the  terms  of  a  rule 
to  bring  in  the  body,  and  plaintiff  then  obtained 
a  rule  for  an  attachment : — Held,  a  good  an- 
swer to  shew  that  the  defendant  was  arrested 
under  a  ca.  sr.  and  placed  in  close  custody,  and 
was  afterwarils  admitted  to  the  limits  by  virtue 
of  a  certificate  from  the  clerk  of  the  crown,  and 
had  not  since  been  committed  to  close  custody. 
White  V.  Petch  et  al. ,  7  Q.  B.  1. 

A  sheriff  had  been  ruled  to  return  a  fi.  fa., 
without  stating  to  what  office,  and  it  appeared 
that  the  writ  had  been  issued  from  the  office  of 
the  deputy  clerk  of  the  crown,  and  that  the 
sheriflF  might  have  returned  it  to  that  oflfice  ; — 
Held,  by  Draper,  J.,  that  an  attachment  could 
not  be  granted  against  him  on  an  affidavit  stating 
that  he  had  not  returned  the  writ  to  the  crown 
office,  Toronto.  Scott  v.  Benson,  1  P.  R.  32.— 
Draper, 

The  sheriflF  arrested  defendant  on  an  order  to 
hold  to  bail,  and  returned  the  writ  cepi  corpus. 
Defendant  afterwards  escaped,  but  the  plaintiflf 
notwithstanding,  served  the  declaration  on  the 
sheriflF,  and  a  plea  having  been  put  in  recovered 
a  verdict : — Held,  that  he  could  not,  after  this, 
rule  the  sheriflF  to  return  the  body,  and  attach 
him  for  default.  Regina  v.  Sherif  of  Perth,  2 
P.  R.  298.— Burns. 


(c)  Relief  from. 

The  court  relieved  a  sheriflF  on  payment  of 
costs,  bail  being  perfected,  where  he  was  in  con- 
tempt for  not  bringing  in  the  body,  although  a 
trial  had  been  lost,  it  appearing  that  the  sheriflf 
was  not  in  default  for  the  Joss  of  such  trial,  and 
it  being  sworn  that  the  application  was  made 
solely  on  his  behalf.  Ward  v.  Skinner,  3  0.  S. 
235, 

The  court  will  sometimes  relieve  a  sheriff  by 
allowing  a  return  even  after  motion  to  bring  in 
his  body,  on  the  coroner's  return  of  cepi  corpus 
to  the  attachment  against  the  sheriff  for  not  re- 
turning the  writ.     Regina  v.  Jarvis,  1  Q.  B.  415. 

Semble,  that  when  a  sheriff  returns  a  writ  he- 
fore  the  attaclunent,  but  not  within  the  time 
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limited  by  the  rule,  he  can  only  be  relieved  upon 
payment  of  costs.  Hank  of  Upper  Canada  v. 
.McFarlane  ft  al.,  4  Q.  B.  396. 

The  plaintiff  obtained  an  order  to  hold  defen- 
dant to  bail  iu  an  action  for  seduction  for  £oO. 
Defendant  did  not  put  in  special  bail,  and  the 
sheriff  was  ruled  to  bring  in  the  body,  and  an 
attachment  issued  against  him.  The  shoriflF  ap- 
plied on  affidavit  to  bo  relieved  on  payment  of 
the  t'SOand  costs  butthe  .application,  was  refused. 
Jfi'i/ina  V.  Sl'i'filf'of  (lie  County  of  HaHtinijs,  1  C. 
L.  Chamb.  2.30.— Burns. 

Semble,  that  the  pL'intiff,  though  the  defen- 
dant will  not  put  in  l)ail,  may  go  on  wit**  his 
action  against  him,  an<l  pursue  his  remedy  against 
the  sheriff  at  the  same  time.    lb. 


(d)  Si'Ifing  amle. 

Where  a  sheriff'  returned  cepi  corpus,  and  the 
attachment  for  not  bringing  in  the  body  was  set 
aside  for  irregularity,  and  while  it  was  in  exis- 
tence defendant  in  the  action  had  been  dischi>rged 
by  supersedeas,  bail  having  been  put  in,  but  the 
rule  of  allowance  w.as  not  served  :— Held,  that 
a  second  attachment  against  the  sheriff  on  a 
second  rule  to  bring  in  the  body,  issued  eight 
months  after  the  setting  aside  of  the  first  attach- 
ment and  the  debtor's  discharge,  was  irregular  ; 
and  it  also  was  aside.  Jft'X  v.  Sheriff  of  Niwiara, 
2  O.  S.  12(5. 

A  rule  to  return  a  ca.  re.  was  issued  in  Trinity 
Term.  In  July  following  the  writ  appeared  to 
have  been  in  the  hands  of  the  plaintiff 's  agent, 
and  in  August  the  attachment  issued.  The 
court  discharged  it  on  paying  costs  up  to  the 
time  it  %va8  returned,  although  a  trial  had  been 
lost.    lii'X  V.  Sherwood,  3  O.  S.  305. 

An  attachment  obtained  for  not  returning  a 
writ  after  a  settlement  of  the  pLiintitf's  claim 
before  the  rule  was  i.^.sued,  was  set  aside,  but 
■without  costs,  as  tlie  sheriff  should  have  come  in 
and  applied  to  set  aside  the  rule.  Pdton  v. 
Wdh,  5  O.  S.  485. 

Where  after  tlie  delivery  of  a  writ  ag.iinst 
lands  to  a  sheriff,  the  plaintiff  and  defendant 
agreed  to  compromise,  and  after  more  than  two 
years  the  compromise  was  not  effected,  the  court 
set  aside  a  rule  for  an  attachment  for  not  return- 
ing the  writ.     Crooks  v.  O'Grady,  1  Q.  B.  400. 

Where  a  sheriff,  on  being  ruled  to  return  an 
execution,  returned  it  by  post  to  the  crown 
office,  where  it  was  not  filed  because  the  postage 
was  unpaid,  and  the  plaintiff,  with  notice  of  these 
facts,  obtained  a  rule  for  an  attachment  on  the 
usual  affidavit  of  search,  the  court  set  the  attach- 
ment taside,  but  only  on  payment  of  costs,  as 
the  sheriff  was  bound  to  have  paid  the  postage, 
to  make  his  return  effectual.  Itegina  v.  Moodie, 
1  Q.  B.  410. 

The  sheriff  i  -u'  '"t  ruled  to  to  return  a  writ 
until  the  rrt...  <'•.  .  i  Pust.  Where  an  attach- 
ment ha'  •  ■  :•  j  Ml  :m  such  rule,  he  should 
move  to  s(!t  i.m'v  e  attachment,  and  not  the 
irregular  ruic.       ,'  'iKo   v.  Joi->Ai,  3  Q.  B.  125. 


(e)  Other  Ca-'cs. 

Bail  being  perfected,    the   court   would  not 
order  an  attachment  for  not  bringing  in  the  body 


Ward\.fiUnn(r,Z{)A 


filieri 


to  stand  as  a  security. 
235. 

Semble,  that  a  personal  service  on  the  „ 
of  the  copy  of  a  summons  for  an  attachZnl 
without  shewing  him  the  original,  is  sii|lii.ie„l 
Hilton  et  at.  v.  Macdonell  el  al.,  I  V  r  i'i,„? 
207.-Macaulay.  ^' J-' ^haml* 

The  summons  should,  strictly,  name  tiieshtri^ 
who  is  in  default,  and  not  merely  call  jpfm  ti,? 
officer,  for  he  may  be  changed.    Jb. 

In  order  to  attach  the  sheriff  fdr  ccinUiinit  i 
not  obeying  the  rule,  it  must  aiipear  that  t 
original  rule  was  shewn  to  him.    Jh. 


4.  OtJier  Cases. 

Impertinent  matter  in  return  to  a  writ  is  ooi 
sidered  as  a  contempt.  Jones  v.  ,Sdi'ii\el,l  T,3 
610.  ■      '    ■ 

It  is  not  improper  to  return  to  a  fi.  fa,  that  I 
has  made  the   money  and  puiil  it  „r',r  u,  J 
plaintiff's  attorney,   the  words  in  italics  Wji 
mere  surplusage.      Doyle  v.   liiniii,    5  0 
524. 

The  sheriff  is  bound  by  the  return  to  a  ti.  1 
made  by  a  person  who,  thmigh  dejmty  slid 
when  he  signed  the  sheriff's  name  to  tlie  m\ 
was  not  deputy  until  after  the  writ  was  retnJ 
able.     Baby  v.  Foott,  4  Q.  B.  ,34!t. 

As  a  general  rule,  the  sherifi'  is  lioumllivl 
return  to  a  fi.  fa. ,  but  not  after  a  venlict  a.'iiiij 
him  shewing  it  incorrect.  Jlotdilitch  v  CM 
6  Q.  B.  549. 

The  court  will  not  fix  a  slierifF  with  the  ill 
merely  because  he  has  not  retnrneil  a  ti.  f,i  ud 
after  he  has  been  ruled  to  do  so,  llnfma] 
Jarvis,  6  Q.  B.  558. 

Qurere,  can  a  judge  in  chambers  puss  jmlgni 
upon  a  sheriff  for  contempt  under  7  X'ut  c.  1 
after  the  object  of  the  statuto  has  been  olAiiJ 
by  the  return  of  the  fi.  fa,     Jh. 

The  sheriff  having  sold  shares  in  a  stciml^ 
company  under     execution,  and   received 
money,  couhl  not  return  nulla  bonaonthegroj 
that  they  were  not  properly  saleable  under  f 
writ.     Heivitt  v.  Corbett,  15  Q.  B,  39, 

A  sheriff,  being  president  of  a  railway  coiiipi 
returned  afi.  fa.  against  the  company  nulla  c 
Upon  an  action  brought  against  a  stdckhoj 
founded  upon  that  return  ;— Held,  that  tie  J 
and  return  were  not  of  themselves  a  nnllit) 
account  of  the  sheriff  (being  president)  execB 
them,  and  no  application  having  lieeu  mat' 
set  the  writ  or  return  aside,  the  objection  I'lj 
Bayv.  Blair,  12  C.  P  257. 

A  writ  of  fi.  fa.  against  a  railway  comj 
which  was  directed  to  a  slieriff  before  hete 
a  director  in  the  company,  was  properly  dir^ 
and  returnable  by  him,  and  his  teoni ' 
director  before  the  return  of  the  writ  dij 
invalidate  it.     Smith  v.  Spemvi;  12  C.  P. : 

A  return  of  nulla  bona,  where  there  are  g 
is  only  an  irregularity  to  be  excepted  to  b 
fendant,  if  the  plaintiff  is  abusing  the  proci 
the  court  by  proceeding  against  the  lamls  i| 
having  exhausted  the  goods,  Tk  (Jnlami 
v.  Kerby  et  al,  16  C.  V.  35. 
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Ousre,  whether  the   heir,  devisee,    or  other 

flaiuiant  under  a.  tlcceascd  debtor,  or  any  person 

IL  DC  prejudiofd  thereby,  may  not  justly  com- 

I  lain  it  a  wrongful  or  collusive  return  of  nulla 

ILibe  made,  while  there   is  a  sufficiency  of 

I    I,  and  the  debtor's  lands  be  seized  to  satisfy 

Ifbeiiebt.    Ih. 

Rniirks  upon  the  embarrassment  resulting 

he  operation  of  tl.e  29  &  30  Vict.  c.  42,  s. 

Ij.  i.inimv.  al((i-ivn  it  id.,  4  P.  R.  117.— C  L 

V-ub-A.  Wilson. 

\f],«  iect'm  M  ri'i>enh'(l   hi/  31  Vict.  c.  25,  0. 

^f'llS.O.e.  ml,  X.  l-'h  'f  xi"'!-] 

Where  an  interplcadtr  order  is  pending,  the 

,.;  ,vjii  ill  its  discretion  enlarge  the  time  for 

"filing  ;(iits  in  the  sheriff's  hands.      Walker 

f  V;/m,  3Chy.  Chamb.  59.— Taylor,  Secretary. 
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Y,  Dnv  AND  LrABii.n"Y  ox  Writs  of  Execu- 

TI(  \. 

(/f.  S.  0.  c.  00,  "All  Act  renpectmj  Writa  qf 
E.eecut'u)n. "] 

1,  Adionn  for  False  lieturn. 

(a)   When  Liable. 

Iw'hereati.  fa.  goods  v.as  placed  in  a  sheriff's 

tds  and  a  levy  made,  but  the  plaintiff  after- 

jds  compromised  with  defendant,  receiving 

tyaient  by  instalments,  but  giving  no  directions 

^the  sheriff  to  discharge  the  defendant's  pro- 

ilv;— Held,  that  on  a  return  of  a  nulla  bona 

hral  months    afterwards,    when    defendant 

absconded  without  satisfying  the  balance 

ie  debt,  the  plaintiff  could  not   sue  for  a 

e  return,  as  he  was  precluded  by  his  arran^e- 

Btwith  defendant.     Everarghim  v.  Leonard, 

,S.  121. 

,  i  fa.  at  the  suit  of  one  G.  v.  R.  was 
,  in  the  sheriff's  hands,  with  instructions 
jtto  enforce  it  until  further  orders,  unless  other 
Kations  should  come  in.  No  fui'ther  instruc- 
Nw  were  received,  and  tlie  plaintiff" subsequently 
jtinan  execution  with  directions  to  proceed  at 
The  sheritl'  levied  on  both  writs,  and  paid 
i'tlie  money  to  (i.,  wlio  had  indemnified  him. 
(plauititf  then  obtained  a  return  to  his  writ 
bulla  bona,  which  the  nheriff  said  was  the  only 
Junihe  would  make,  and  sued  out  aca.  sa.,  on 
ich  R.  was  arrested  :  —Held,  that  the  plain- 
^  by  taking  such  return,  had  not  precluded 
lelf  from  proceeding  auainst  the  sheriff,  and 
t  he  could  maintain  an  action  for  a  false 
Aiikk  v.  Moodn,  13  Q.  B.  1(59. 

^plaintiff's  attorney  g'  ving  notice  to  a  sheriff's 
I  that  A,  and  B.  are  jointly  interested  in  cer- 
I  goods,  and  pointing  to  a  deed  in  his  posses- 
i,rtich  he  says  shews  the  joint  interest  of 
I  titties,  is  noi  necessarily  a  notice  which 
ikiad  the  sheriff  in  executing  the  writ. 
\n\U.Ummlton,  4  Q.  B.  294. 

I  the  plaintiff's  attorney  give  at  different 

'1  two  wholly  inconsistent  notices  to  the 

Semble,  that  tho  sheriff  is  not  bound  to 

hither,    Ih. 

wsK,  in  an  action  ag.iinst  a  sheriff  for  a  false 
l«  to  a  writ  against  goods,  a  letter  was  put  in 
I  uie  sheriff  to  the  plaintiff's  attorney  saying 
Ihe  levied  under  the  execution  on  goods 
^  by  others,  and  that  he  had  in  conse- 


quence compromised  and  agreed  to  secure  the 
amount  o*'  th«  execution  in  two  instalments  at 
early  dates,  but  the  sheriff  afterwards  returned 
"no  goods,"  and  on  the  trial  the  execution 
debtor  and  her  son-in-law  proved  that  the  pro- 
perty had  been  transferred  to  the  son-in-law  but 
remained  in  the  possession  of  the  debtor,  and 
the  jury  found  a  verdict  for  the  plaintiffs,  the 
court  refused  a  new  trial.  Mead  et  at.  v.  /fainil- 
ton,  2  Q.  B.  135. 

Where  before  any  actual  seizure  by  the  sheriff 
under  the  ti.  fa.,  and  before  the  return  day,  the 
goods  of  the  debtor  are  seized  under  a  commis- 
sion of  bankruptcy,  and  nulla  bona  returned  to 
the  writ,  the  sneriff  is  liable  on  such  return  to 
an  action  by  the  execution  creditor.  Decatur  v. 
Jarvi;  3  Q.  B.   133. 

A  sheriff  having  sold  shares  in  a  steainlioat 
company  under  an  execution,  and  received  the 
money,  cannot  return  nulla  bona  on  the  ground 
that  they  were  not  properly  saleable  under  tho 
writ.     Hewitt  v.  Corlctt,  15  Q.  B.  39. 

The  plaintiff  in  an  execution  against  lands  is 
expected  to  poini/  out  to  the  sheriff  the  property 
of  the  debtor,  but  his  not  doing  so  does  not  re- 
lieve the  sheriff,  if  by  reasonable  inquiries  he 
could  have  ascertained  the  fact.  Hutchiin/x  et  al. 
v.  BuKan,  6  G.  P.  452. 

Where  the  deputy-sheriff  had  notice  of  the 
debtor  owning  lancls,  it  v.'as  held  notice  to  the 
sheriff,  although  the  latter  had  no  iiei-sonal 
knowledge  on  tne  subject ;  and  he  was  held  liable 
in  action  for  a  false  return.     lb. 

The  sheriff  may  sell  the  goods  under  a  ven. 
ex.  after  return  day.  Bank  of  Upper  Canada  v. 
McFarlane,  4  Q.  B.  39G. 

Semble,  that  where  a  sheriff  returns  to  a  writ 
of  ven.  ex.  "that  he  is  unable  to  sell,"  he  may 
be  liable  to  an  action  for  false  return,  but  he 
cannot  be  attached.     Ih. 

On  the  18th  of  May  tht  sheriff"  received  A. 's 
plu.  ti.  fa.  against  B. 's  goods,  returnable  on  the 
nth  of  June,  (E.  T.),  upon  whicU  tho  goods 
were  seized.  On  the  Ist  of  June  following  B. 
made  a  bill  of  sale  to  A.,  leaving  out  however  a 
few  small  articles,  of  which  no  notice  had  been 
given  to  the  sheriff.  On  the  27ih  July  O.'s  fi.  fa. 
against  B.'s  goods  was  received  by  the  sheriff: 
— Held,  that  upon  these  facts,  supposing  the 
bill  of  sale  to  be  bona  fide,  C.  had  no  right  of 
action  against  the  sheriff  for  not  seizing  B.'s 
goods  under  his  writ.  Held,  also,  that  the 
direction  of  the  learned  judge  to  the  jury  to 
enquire  if  the  bill  of  sale  was  made  for  valuable 
consideration  and  bonfl  tide  intended  to  pass  the 
property,  or  whether  it  was  merely  colourable 
— ot  which  secrecy  and  the  absence  of  change  of 
visible  possession  and  ownership  afforded  indica- 
tions— and  that  if  they  sustained  the  bill  of  sale 
as  valid,  it  operated  as  a  satisfaction  and  dis- 
charge of  A.  's  fi.  fa.  from  the  day  of  its  execu- 
tion, and  that  then  the  plaintiff  (C. )  must  fail  on 
his  first  count,  alleging  the  seizure  of  A.  's  goods 
under  C.'s  writ,  and  that  the  only  question 
would  be  on  the  second  count  for  not  seizing  the 
articles  omitted  from  the  bill  of  sale,  as  to  which, 
they  were  told  that  in  the  absence  of  any  direct 
notice  to  or  knowledge  in  the  sheriff  of  such, 
goods,  they  must  say  whether  he  had  as  to  them 
been  guilty  of  any  want  of  reasonable  diligence 
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in  tlie  execution  of  the  plaintiff's  (C.  'a)  writ — 
was  correct ;  and  that  tlie  finding  of  the  jury  in 
the  sheriff 'b  favour  could  not  be  disturbed. 
Jhirlimj  H  ah  V.  Vorln'tt,  8  Q.  B.  72. 

One  K.,  a  sheriff,  on  the  Ilth  of  January, 
18(1*2,  received  for  uxuuution  a  ii,  fa.  against  the 
goods  of  U.,  and  M.  at  the  suit  of  the  plaintiff. 
An  execution  against  the  goods  of  K.,  at  the  lauit 
of  8.,  and  another  at  the  suit  of  O.,  had  been  pre- 
viously placed  in  his  hands,  and  while  they  M'ere 
in  force  a  seizure  was  supposed  to  be  made  on 
O.'s  writ,  and  a  return  of  goods  on  hand  to  the 
value  of  £200,  and  nulla  bona  as  to  residue 
was  made  thereon,  and  upon  this  return  a  ven. 
ex.  and  H,  fa.  residue  was  sued  out  by  O.,  and 
delivered  to  the  sheriff  for  execution,  on  the  1st 
of  February,  18(52.  K.  then  ceased  to  be  sheriff 
and  defendant  Mas  appointed,  and  the  writs  in 
K.  's  liuiids  were  transferred  by  indenture  to  the 
defendant  for  execution.  Upon  an  action  for 
neglecting  to  sei/c  the  goods  of  11.,  the  writs  of 
8.  and  O.,  and  the  return  on  the  latter,  were 
pleaded  in  answer,  and  that  defendant  11.  had 
no  more  goods  and  chattels  whereof  the  amount 
could  be  made.  On  the  tri'^l  it  appeared  that 
defendant  took  the  office  of  sheriff  on  the  12th 
of  April,  18(j2,  and  that  no  goods  of  E.  or  M., 
were  delivered  to  him  to  be  sold  as  goods  on 
hand.  It  appeared,  also,  that  S. 's  writ  was 
delivered  on  tlie  29th  of  Octobep,  18G1,  O.'s  first 
writ  on  the  2()th  of  November,  I8()l,and  his 
ven.  ex.  and  fi.  fa.  on  1st  of  February,  18(52. 
It  further  ajjpeared  that  the  return  of  £200  on 
hand  on  O.'s  writ  was  false,  there  having,  in 
fact,  been  no  seizure  : — Held,  that  the  return 
upon  O.  's  writ  being  false,  and  the  goods  not 
being  under  seizure  on  that  execution,  it  was 
defendant's  duty  to  have  seized  them  on  the 
plaintiff's  writ,  which  was  delivered  to  the 
sheriff'  before  O.'s  alias  writ,  and  therefore  a 
verdict  for  the  j)laintiff  was  upheld.  McKee  v. 
Wuodnif,  13  i;.  P.  583. 

Action  against  a  sheriff  for  not  levying,  al- 
though the  debtor  liad  a  sufficiency  of  goods. 
Pleas,  not  guilty  ;  also,  that  debtor  had  not 
more  goods  than  defendant  had  sold  and  return- 
ed. At  the  trial  a  verdict  was  found  for  the  plain- 
tiff' for  much  less  than  he  claimed.  On  motion  for 
a  new  trial,  which  was  granted  : — Held,  that  de- 
fendant's statement  to  the  insurance  agent,  that 
the  goods,  when  seized,  M'ere  worth  $(5,000,  and 
his  ileclarations  to  the  different  creditors  that 
their  claims  were  small  as  compared  with  the 
value  of  the  debtor's  goods,  were  evidence  of 
value  against  the  defendant :  that  his  placing  a 
stranger  as  his  agent  in  possession  of  the  goods, 
with  authority  to  sell  them  in  the  shop  as  there- 
fore, who  gave  no  satisfactory  evidence  of  such 
sales,  and  who  lost  or  mislaid  or  neglected  to 
preserve  the  books  of  account  which  would 
have  explained  all  these  transactions,  made  him 
responsible  for  the  consequences  of  his  agent's 
misconduct,  and  that  defendant  was  entitled  to 
no  advantage  or  consideration  because  the  books 
could  not  be  or  were  not  produced.  Hohbs  v. 
Hall,  14  C.  P.  479. 

Action  for  false  return  where  the  liability 
turned  on  the  priority  of  executions,  or  the 
effect  of  directions  not  to  execute.  See  Exe- 
cution, p.  1457. 

Where  the  question  was  as  to  abandonment 
of  executions.    See  Execution,  p.  1465. 


(b)  Pleading. 

Where  in  an  action  for  a  false  return  of  nulW 
bona,  the  plaintiff  alleged  as  a  breinji  tint  t^ 
sheriff  had  levied  and  made  tlic  luuuty  and  1 
fendant  pleaded  that  he  levied  and  mile  anaS 
and  no  more,  which  he  paid  «vtr ;_  HeM  ™ 
sjHJcial  demurrer,  a  sufficient  answer  to  the  ],\J1 
tiff's  declaration,  without  stating;  tlmt  tiiwi' «> 
no  more  goods  whereby  he  could  niake  the  reai 
due.      Watson  et  al.  v.  llamillnii,  (jl).  ,s.  114 

When  the  plaintiff  averred  that  lie  ilelivtre( 
his  writ  to  the  sheriff"  with  instnutinns  nut? 
proceed  upon  it  until  Mcune  ntlier  writ  of  exi 
cntion  against  the  same  defeiuhuit  should  con 
into  his  hands  ;  that  another  writ  did  come  •  tiid 
the  sheriff  seized  and  sold  under  and  made  sui 
cient  money  to  satisfy  both,  luit  falsely  retumd 
that  proceedings  had  been  stayed  «n  "the  iilaM 
tiff's  writ,  and  that  he  could  not,  in  lW 
(pieuce,  make  the  money— the  deelaration  nl 
held  good  on  general  demurrer.  ,S/,„„* 
Jarvis,  GO.  S.  100. 

It  is  no  plea  to  a  breach  of  a  sheriff 's  m 
nant  shewing  a  false  return  of  nulla  honato^ 
execution  after  levying  the  money,  that 
sheriff'  paid  the  amount  indorsed  to  the  ijlainti 
before  the  action  against  liiiu  m  the  euvinal 
was  brought.  Commercial  Bunk  v.  JunU 
T.  G  Vict. 

A  plea  that  no  fi.  fa.  issued  upon  the  jiulgmj 
according  to  law,  is  bad  on  speeial  deiiiun 
Uj>2>er  v.  Hamilton,  1  Q.  B.  4(57. 

A  plea  that   there  was  no  writ  against  .d 
goods  duly  sued  out  and  duly  returned  is  Ij 
Grantham  v.  Jurvis,  (i  Q.  B.  511. 

A  plea  that  defendant  did  not  seize  anyoij 
plaintiff's  "goods"  without  adding  "orclii 
tels,"  is  good  on  special  deuiurrer.    lb. 

Case  for  falsely  returning  goods  on  Land  I 
want  of   buyers,    when  delemlant  might 
levied  the  amount.     I'kas,  1.     That  no  sui-y 
fa.    was   duly   sued    out,   as  alleged 
defendant  did  take  goods  out  of  which  he  c 
have  levied  the  sum  directed  to  he  levied 
goods  remained  and  still  remain  in  hi;  haiulJ 
want  of  buyers : — Held,  both  plena  had.  J% 
V.  liuttan,  12  Q.  B.  202. 

To  a  declaration  alleging  that  the  .sheriffni 
the  money,  but  returned  iliat  he  had  maJeJ 
and  no  more,  it  is  a  bad  plea  that  the  sherir 
not  seize  nor  levy  any  money,  as  he  isiiredoj 
by  his  return  as  to  £15  ;  but  to  an  aven 
that  the  sheriff  made  all  the  money  and  diJI 
pay  it  over,  such  a  plea  would  be  good.  I'A 
V.  Hamilton,  1  Q.  B.  4(57. 

It  is  also  a  good  plea  to  a  breach  tktj 
sheriff  made  the  money  in  the  writ  and  didl 
pay  it  over,  that  the  sheriff  made  a  certain! 
which  he  paid  over ,  and  it  is  not  necesaif 
shew   to  thut  breach  that  defendant  baiu 
goods  whereof  the  residue  could  he  iMdej 
though  to  such  a  breach  it  is  a  had  plea,  J 
the  sheriff  was  instructed  to  make  a  certain  J 
and  that  he  made  that  sum  and  no  more,  or  J 
the  writ  was  not  returned  as  alleged  inj 
declaration.     lb. 

Action  for  a  false  return  of  nulla  bonat 
fa.  against  M.  Plea,  that  defendant,  assi 
did  take  in  execution  goods  of  said  M.  under 


m 


SHERIFF. 


3530 


I   ■,  y,j  did  levy  thereout  the  moneys  endorseil 

ISerw".  »*  '"'  ^'"'^  commanded  :— Held,  bad,  oa 
lUljtjing  nlftintitf'8  cause  of  action.     Tygon  v. 

I  To  an  action  for  falsely  returning  goods  in 
I  I  ^^  the  value  of  !ia.  and  nulla  bona  as  to  the 
Iwdilue,  when  eiKinch  had  in  fact  been  seized  to 
tSifythe  writ,  defendant  pleaded  that  he  did 
Cr seize  or  take  in  execution  the  said  goods  and 

itttjis '»  ""^  declaration  mentioned,  in  manner 
tm\  f'lrni.  'tJ.  :  -Held,  plea  good.  Mitltr  v. 
\l,m>.  11  P.  3^-  302. 

Pjse  tiif  falsely  retnrnin"  nulla  bona  after 
\K\»i  Iti^'C'^  tiie  money.     Plea,  that  the  debtor 

«inotgfloilsiir  chattel's  out  of  which  defendant 

«lil  have  levieil,  &c.  :-  Held,  bad.  Tai/lor 
.v.y«.w,  13  Q.  B.  .373. 

Held,  by  Draper,  C.  J.,  that  a  plea  that  the 
Ufine'nt  delit  upon  which  defendant  was  re- 
mipil  t(i  levy  was  satislied  was  good.  Putter  v. 
\rrM  !)  C-  !'•  ■''i--  AlHrmed  on  appeal — Rob- 
pn  ('.,1.,  McLean,  J.,  and  8pragge,  V.  C, 
I  E.  &  A.  341  ;  7  L.  J.  42.  See,  also, 
^mtly.PoUn;  1!)  Q.  «.  346. 

A  skriir  returned  to  a  ti.  fa.  lands,  "  lands  on 
1  for  want  of  buyers,"  and  subsecjnently, 
ideraven.  ex.  in  the  same  suit,  sold  the  lands 
jiler  a  liindinj,' contract,  on  which  ven.  ex.  be 
*le  a  return  of  "  no  lauds. "  A  plea  on  ecp,  • 
Ible  "riiiuiils  til  a  declaration  against  him  for  a 
k'  return,  that  tlie  plaintiff  misrepresented  to 
te  slieritr  that  the  lanils  levied  on  were  the 
indj  of  the  execution  debtor  : — Held,  no  answer 
btiieaction.    PattKmon  v.  Thovuuf,  11  C.  P.  530. 


(c)  Other  Cases. 

I  The  district  courts,  under  8  Vict.  c.  \%  s.  5, 
bveno  jiirisdietii)ii  in  an  action  on  the  case  for  a 
e  return.    BM  v.  Jnrn.%  6  Q.  B.  423. 

I  Upon  an  action  against  a  sheriflf  for  a  false 
Itiini  upon  a  fi.  fa.  goods,  his  defence  was  a 
yttel  mortgage  on  part  of  the  goods,  and  a 
itressfor  rent  to  cover  the  reinain<ler  : — Held, 
bt  parol  evidence  was  admissible  to  prove  a 
Diise  by  the  landlord,  so  as  to  sustain  a  dis- 
ss, although  a  memorandum  had  been  drawn 
pastothe  terms  of  the  lease,  but  signed  only 
ftk tenant.     Valentine  v.  Smith,  9  C.  P.  59. 

Ilnan  action  against  the  sheriff  for  a  false  return 

I  a  ti.  fa.  lands,  it  appeared  that  defendant, 

W  the  receipt  of  the  plaintiff's  writ,  received 

ier  writ,  at  the  suit  of  one  S.,  and  under 

ii  seized  land  owned  by  the  debtor,  and  upon 

lich.S.  had  a  mortgage  for  rent,  S.'s  judgment 

;  for  arrears  of  rent  secured  by  such  mort- 

S.  bought  the  land  for  the  amount  of  his 

ment,  and  paid  the  sheriff's  fees.     At  the 

kl,  however,  it  did  not  appear  whether  defen- 

tt  sold  only  the  equity  of  redemption,  or  the 

W8  interest  in  the  land,  exclusive  of  the 

The  court  set  aside  a  verdict  for 

femlaiit,  and  granted  a  new  trial  with  costs  to 

Jdetheevent.     Youmj  v.  Bahy,  4  C.  P.  5.37. 

oim  action  against  a  sheriff  for  a  false  return 
[ialgment  debtor  testified  to  facts  which 
Want  afterwards  said  took  him  by  surprise. 
f  motion  for  a  new  trial : — Held,  that  defen- 
4  should  have  gone  to  triaj  prepared  to  shew 
JtruiBictions  witu  the'  judgment  debtor  in 


relation  to  the  suit,  and  not  having  done  so,  or 
sworn  on  this  motion  to  what  he  could  prove,  a. 
new  trial  was  refused.  Vohikj  el  at.  v.  Mothr- 
toelt,  14  0.  P.  143. 


2.  For  NenVujrnea  or  IMaij  in  Exeeutinij, 

Where,  in  an  action  for  delay  in  selling  lands, 
the  jury  found  for  defendant,  saying  thit  there 
had  been  unnecessary  delay,  l)ut  that  tiie  plain- 
tiff had  not  been  prejudiceil  by  it,  the  court 
refused  to  interfere.  Murkle  v.  Thomas,  13  Q. 
B.321. 

The  court  upheld  a  verdict  for  the  sheriff 
sued  for  a  false  return  to  a  fi.  fa.,  holding  that 
he  could  not  be  said,  either  in  law  or  in  fact,  to 
have  been  guilty  of  culpal)lc  negligence  in  not 
executing  the  writ ;  he  hml  tried  several  times 
before  the  return  day  to  execute  it,  but  couM  not 
gain  admittance  to  the  house.  And  tlie  chief 
justice  said  he  could  not  hold  that  ivjsheriff  was 
bound  to  keep  sentinel  day  and  night  at  a  <lefen- 
dant's  house,  for  several  days  or  weeks  in  suc- 
cession ;  he  was  bound  to  exercise  due  diligence. 
and  it  was  a  ((uestion  for  the  jury.  Flnni'/nn  v. 
Jarvi.%  8  Q.  B.  210. 

Declaration,  alleging  that  tliore  were  goods  out 
of  which  defendant  coulil  have  ni:ide  or  levied 
the  money  endorsed  (ui  a  fi.  fa. ,  but  that  he  did 
not  levy  tl>e  same.  Plea,  that  before  he  could  by 
due  diligence  have  levied  the  moneys,  the  goods 
were  destroyed  by  tire: — Held,  plea  bad,  for 
levying  includes  seizure  and  .sale,  and  consistently 
with  'i,he  plea  the  goods  might  have  been  de- 
stroyed in  defendant's  custody  after  seizure,  iu 
which  case  he  wouhl  be  liable.  Ilos-i  v.  ilnuxje, 
25  Q.  B.  396. 

On  the  23rd  July,  ISfiS,  M.  recovered  jndg- 
ment  against  J.  for  S'2,023.51,  and  issueil  ii.  fa. 
goods,  the  execution  of  which  was  delayed  until 
the  end  of  the  following  month  by  an  applica- 
tion to  amend.  On  the  3rd  of  October,  18()8,  J. 
gave  plaintiff  a  chattel  mortgage,  wliich  was 
registered  on  the  0th  of  October,  p.ayable  a  year 
after  date.  J.,  with  plaintiff's  consent,  con- 
tinued his  business,  an(l  had  sold  a  large  part  of 
the  chattels,  when  plaintiff  (in  January,  18()9,) 
came  to  take  possession.  Thereupon  the  sheriff, 
whose  previous  .action  under  the  fi.  fa.,  if  any, 
did  not  appear,  but  who  had  no  authority  for  the 
delay,  seizetl  and  sold  the  remaining  goods,  wheir 
the  plaintiff  brought  trover  against  him, the  [ilain- 
tiff  and  defendant  in  the  execution,  and  another 
who  had  joined  in  indemnifying  the  sheriff,  con- 
tending that  the  delay  in  executing  the  ti.  fa. 
gave  his  chattel  mortgage  priority.  The  jury 
gave  a  verdict  for  .$1,510  against  the  sheritf  ,and 
m  favour  of  all  the  other  defendants.  This 
verdict,  being  inconsistent  with  any  view  of  the 
facts  and  exorbitant  in  amtrant,  was  set  aside, 
costs  to  abicle  the  event.  McGiverii  v.  Mc- 
Causland  el  al.,  19  C.  P.  460. 


3.  Actions  for   Wronyful  Seizure. 

(a)  Pleading. 

Pleas  of  Justijiealion.] — Where  in  trespass 
for  taking  cattle,  &c.,  defendant  jileaded,  that 
before  the  time  in  the  declaration  mentioned  a 
ti.  fa.  had  been  issued  to  him  against  the  goods 
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of  one  A.,  and  that  defendant  seized  tlio  cattle, 
Ac,  in  tiiu  pica  niciitionud  as  the  cattle  of  A., 
by  virtiio  of  the  writ  j  the  plaintiffs  claiming 
them  from  H.,  to  Mhom  A.  nail  bailed  them, 
■which  wort!  tlie  Hanie  trenpasscs,  &c.  ;  and  the 
plaintiffs  rcplifd  tliat  dufundants  abandoned  the 
sei/.nro  ami  redelivered  the  uoods  to  A.,  who 
by  deed,  of  which  the  ])laintin's  made  profert, 
assigned  and  delivered  them  to  the  plaintiffs  ; 
and  tliat  afterwards,  and  at  the  time  mentioned 
in  the  declaration,  tiie  defendant  of  his  own 
wrong  seized,  Ac,  the  same  lieing  in  the  plain- 
tiffs' ]ioBKc!4Bion  by  virtue  of  the  assignment,  and 
prayed  damages  by  reason  of  tlie  trespasses  in 
the  declaration  mentioned  :—  Held,  tliat  the 
replication  was  liy  way  of  new  assignment, 
shewing  a  distinct  trespass  from  that  mentioned 
in  the  idea,  in  ]Miint  of  fnet  and  time,  and  that, 
as  tlie  j)rayer  of  judgment  of  damagecs  for  the 
trcs|>asscs  inentioiicd  in  the  declaration,  instead 
of  in  the  rc|)lication,  was  not  shewn  as  a  cause 
of  8p(,cial  demurrer,  the  plaintiff  was  entitled  to 
judgment.  Replication  held  bad,  as  traversing 
colour.     Smith  el  al.  v.  Jmi'U,  E.  T.  3  Vict. 

A  sheriff  or  his  deputy  connot  justify  a  seizure 
under  executions,  without  pleading  and  pro- 
ducing them.     Stull  v.  McLiod,  M.  T.  4  Vict. 

Wlierc  in  trespass  a  sheriff  justified  under  an 
execution,  and  alleged  that  tlio  goods  had  been 
frauiiulciitly  sold  ami  delivered  to  the  plaintiff's 
by  tlic  delitor  to  defeat  the  execution,  the  plea 
was  held  liad,  l)cc;vuse  it  did  not  shew  the  judg- 
ment niioii  which  tiie  execution  issued.  Ailamn 
et  (tl.  V.  Kiiif/xviill,  I  Q.  B.  355. 

A  i)lca  of  justification  under  a  ti.  "fa.  in  tres- 
pass for  t:duiig  goods,  is  bad,  if  it  state  the  writ 
to  have  been  issued  before  judgn>ent  was  entered. 
Since  the  rule  wliicli  reciuires  the  judgment  to 
be  entered  of  a  particular  day,  the  issuing  of  the 
writ  upon  it  slmuld  be  averred  of  the  day  it 
actually  issued,  with  the  statement  "  tested  of," 
the  day  in  term  on  which  it  is  tested.  Domjall 
V.  Mu'oitk,  1  Q.  B.  374. 

A  sheriff  eaiimit  defend  himself  in  trespass 
brought  by  one  of  two  joint  tenants  by  shewing  a 
fi.  fa.  against  t;ie  other  under  which  the  alleged 
trespass  was  conunitted,  unless  he  has  justified 
specially  under  that  writ  as  a  defence ;  but  where 
he  had  omitted  to  do  so,  and  the  verdict  was 
found  against  liini,  the  court  granted  a  new  trial 
upon  pavment  of  costs  with  leave  to  amend.  Lee 
V.  Jinpe'lje,  2  Q.  B.  3(58. 

Neither  the  declaration  nor  replication  in  tres- 
pass (ju.  cl.  fr.  against  a  sheriff'  charged  as  an 
injury,  the  breaking  of  the  outer  door,  and  the 
plea  justifying  the  trespass  under  a  ti.  fa.  on 
grounds  snstaincil  at  the  trial,  contained  no 
allegation  that  the  outer  door  was  open  : — 
Held,  that  the  plaintiff  could  not,  for  want  of 
such  allegation,  move  for  judgment  non  ob- 
stante.    Evann  v.  Khujiimill,  3  Q.  B.  1 18. 

Where  in  trespass  against  a  sheriff  for  seizing 
and  taking  away  goods,  the  plaintiff  proves  that 
the  sheriff  took  the  goods  out  of  his  actual  pos- 
session, defendant  cannot  give  evidence  of  his 
legal  authority  to  seize  them  under  a  fi.  fa., 
without  pleading  it.  Pollock  et  al.  v.  Fraaer,  4 
Q.  B.  352. 

A  plea  justifying  seizing  goods,  &c. ,  under  a 
£,  fa.,  must  shew  that  the  goods  were  seized 
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before  the  return  of  the  writ. 
Bitroe,  C  Q.  B.  25(5. 

In  trespass  against  a  sheriff  aiiiliiiHl^^iijif (  I 
seizing  and  converting  goods,  defcinluntu  iustitilll 
under  a  ti.  fa.  from  the  County  ( 'duit.  Tlmi,!;,,  I 
tiffin  his  replication  admitted  tlic  writ  aiul  u.""| 
rant,  but  new  assigned  that  tlie  kui\  tiui  " 
committed  for  other  pur|ioses  than  i| 
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plea  mentioned,  and  after  tiie  ntunioi  tiawntl 
Uefendants  pleaded  to  this,  justiiyiny  urain  ui  I 
der  the  writ,  and  averring  tliat  from  tliu  tiinc ,  fl 
seizing  the  goods  deleiidaiit  contiiuud  in  \,mn\ 
sion  thereof  until  the  said  tiiiu',  «ln.|| 
when  they  removed  them  in  (iickr  in  Icvv  inH 
of  the  moneys  directed  to  be  luvicii.  Tlii'|,|',jiJ 
titr,  admitting  the  writ  and  wiiiiunt,  iihlici 
do  injuria  absiiuo  residtio  causic ;  ^Hl.|,i  ,|^^ 
on  these  pleailings  the  only  (|iR.stiiiii  in  i,,i,J 
was,  whether  the  goods  were  taiicii  nn(l(ii„|„u3 
of  tlie  writ  and  warrant ;  and  Hint  tiiu  |>l,iinti|| 
could  not  shew  that  an  excessive  i*uui  wai 
claimed  for  sheriff's  fees,  and  the  ffimU  takd 
to  enforce  jiaynient  of  such  sum  ,  l^r  i(  (U 
would  have  made  defendants  truspassin  it 
should  have  been  specially  replied.  ,S;,i(/,/,„ 
V.  Jarrit,  1 1  Q.  B.  5<Jli.  ' 

A  plea  of  justification  by  a  Hhcrill'to  trcsirtuij 
for  enteringplaintiff's  house  and  taking  his  l'ikhIi 
should  allege  that  defendant  was  lutiii"  withil 
his  bailiwick.  McP/nrKOii  v.  Itdjinildf  GC  il 
440.  ' 

Other  Plean.y-A  sheriff,  in  trespass  againi 
him,  by  his  plea  admitted  the  jiooils  to  jje  tlmj 
mentioned  in  the  writ,  and  tliat  thuy  weii 
replevied  by  him  from  B.,  (a  third  {wmui 
without  alleging  property  in  the  plaintill,  a 
that  the  writ  directed  him  to  replevy  fiMin  tiij 
plaintiff  : — Held,  bad,  for  not  siiewing  ]iriii«rl 
or  possession  in  the  plaiiitilf,  or  diiuctly  iiliiitl 
fying  him  with  the  action.  AudfmmwM^ 
Ewim,  8  C.  P.  532. 

In  trespass  against  the  sheriff  for  wr(ini:fiill 
seizing  goods  and  converting  tlieni,  &e.,  iikisni 
guilty,  and  not  possessed,  the  eviduiii'e  sluna 
that  the  plaintiff  was  actually  in  j>iisst>sio| 
though  in  fact  a  trespasser  :  — Held,  that  lid'ei 
dant,  under  the  plea  ot  not  possessed,  was  nJ 
entitled  to  set  up  the  right  of  property  in  a  tliiJ 
party  without  either  express  or  implied  autlniij 
from  such  third  party,  linrrwjaii  v.  A/ic;- 
II  C.  P.  119. 

Defendant,  as  sheriff,  having  seized  mi(ler| 
writ  in  the  County  Court  certain  goods,  niiil 
were  claimed  by  the  plaintiff,  on  the  4th  Marf 
applied  to  the  judge  of  the  County  Court  fori 
interpleader.     The  plaintiff  coinmenced  tliisf 
tion   of  trespass,  to   which  defendant  jileaJj 
while  the  interpleader  summons  was  \\a\M 
and  issue  was  joined  in  April,  l)ut  the  case « 
made  a  remanet  at  the  spring  assizes,    Uii  I 
lyth  June  the  judge  of  the  County  Court  uiaj 
an  order  barring  the  claimant,  and  iu  Septinij 
defendant  applied  for  leave  to  idead  tliatoi 
in  bar  of  this  action.     The  api)lication  was 
fused.     Roblln  v.   Moodie,  2  i'.  11.  216.-0'.  j 
Chamb. — Bums. 

A  seizure  of  goods  under  a  Division  Coi 
execution  being  entitled  under  section  266,  Lj 
U.  C.  c.  22,  to  priority  over  a  seizure  sum 
quently  made  by  the  sheriff,  trespass  will  notj 
Kgainst  the  latter  for  the  seizure  made  byh 
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Ilk,  -,«»l8  bciiiy  under  the  writ  already  in  the 

I    t!«lv»f  till!  l:tw  ;— Hold,  that  in  the  ulisonuo 

|*J*  ",|,„„t  ill  tlio  declaration  for  money  had 

I   I'lt'ieivfli  plaiiititr  could  not  recover  for  the 

I*'' lii^  „ii,iiey  which,  under  sue.  2.11,  the  sheritf 

I*"']'!  hiivi'  aei/i'tl  in  the  hands  of  the  Division 

Ir*  rf  iLiilifl' liftor  Batisfaction   of  the  prior  exo- 

BUou.   A-.'w/  V.  Mwdomld,  15  0.  P.  307. 

I  Petimie  for  the  keys  of  plaintiff's  dwelling 

thm:.    Vkn,  li^avc  and  license.     Third  rejtlica- 

that  (Ifl'eiiilant,    as  sheriff,    entered   the 

louicwitl' till' I'l^iiiitiff's  consent,  to  levy  under 

I.  a"iiiii!<t  till'  plaintiff's  goods,  having  first 

ud'tlif  kiyH  fur  that  ^)urpose  ;  and  that, 

taa-fi  "f  hin  duty  as  sheriff,  he  detained  the 

Hevj  Iroiii  till'  jilaiiitiff,  and  locked  him  out  of 

hiiiisi;  tor  sovcnil  days,  whereby  tin  ulaintiff 

■fftri'il  the  iiijurius  complained  of   in  the  de- 

j^jjtioii :— Huicl,  j,'iiod,  as  being  in  the  nature 

(jn  iiifiiniml  new  assignment.     Jiuin   v.  Mc- 

„W,:tl!Q.  IJ-  l'.H>. 

(b)  Evidence. 

\  Pml  nf  Ereciilion  ami  Judiiment.] — In  an 
ctinn  iig:iiiist  a  slicritt'  for  seizing  ^oods  it  is 

llicii'iit  t(i  ])npvc  that  they  were  seized  colore 
l(cii   nitiiiiut  proving   a   writ   of    execution. 

U.JanU,  l>ra.  190. 

i  lu  ti'i'»|iiis8  auaiiist  a  sheriff  for  seizing  plain- 
fs  gimils,  tiio  (Icl'eiice  was  that  they  were 
.  jjiiiHld  (if  A.,  and  had  been  seized  under 
I  att:ii'liiiiciit  a;^'ainst  him  as  an  absconding 
Jilitor,  iiiit  liiul  been  delivered  up  at  the  time  of 
jiriontlit!  iil:iintift'ri  entering  into  a  bond  for 
keiriiroiluotidii  when  required,  and  had  been 
fewiiils  sold  at  the  suit  of  the  attaching 
feilitor  on  ii  ti.  fa. ,  the  plaintiffs  having  given 
kem  lip  .iccoi'diiig  to  the  terms  of  their  bond, 
dtlic  [ilniiitiffs  now  claimed  them  as  their  own 
loiitrty  miller  an  assignment  from  A.  prior  to 
eattulimciit,  which  defendant  contended  was 

lilt  anil  voiil  as  against  creditors.  Defen- 
int  ])i(ivc(l  no  debt  duo  to  the  attachment 
■eilitiir,  nor  did  he  shew  the  judgment  or 
lecuiiiiii,  relying  on  the  bond  as  estopping  the 
totitiii  from  ilis]jutiiig  those  facts  ;  ami  the 

miller  the  direction   of  the  judge,  found 

ii>liliiiiititfs.    The  court  agreed  in  tlie  direc- 

tli;it  the  judgment  and  execution  should 

|re  kcu  shewn  ;  but  a  new  trial  was  granted. 

itxnilal.wIiiiUuu,  4  0.  S.  58. 

IWben  a  sheriff  under  a  fi.  fa.  seizes  goods 
[tiie  possession  of  the  debtor,  and  a  third 
ity claims  them  na  his  under  a  bill  of  sale, 
^cli  is  impeaolied  as  being  merely  pretended 
Jcolui'i'able-tlic  sheriff',  when  sued  in  tres- 
,  may,  upon  a  plea  that  the  gootls  are  not 
kplaiiitiff's,  contest  his  right  on  the  ground  of 
bd,  without  proving  the  judgment.  Keener 
iMkirm  d  «('.,  3  Q.  B.  327. 

kit  where  part  of  the  goods  were  claimed  by 
'leiiiilcnenilent  of  the  assignor,  (the  execution 

>r)aii(l  the  j^'oods  were  not  taken  from  the 
.  ee's  possession  :— Held,  that  it  was  incor- 
Ito  liolil  the  plaintiff  bound  to  prove  the  fi.  fa. 
fjailgiiient.    Culbert  v.  Conger,  7  Q.  B.  395. 

Bible,  that  in  accordance    with  White  v. 

\  11  C.  B.  1015,  the  mere  production  of 
I  i  fa.  will  not  enable  the  sheriff  to  ahew 
i«deed  which  is  good  agaiuat  all  but  credi- 
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tors  is  void  against  the 
prove  the  judgment.     A'. 
C.  P.  307. 

Under  a  plea  denying  plaintiff's  property, 
when  the  goods  were  not  taken  out  of  his  pos- 
session, the  sheritr  may  shew  that  an  asHignniont 
under  which  the  (ilaintiff  claims  is  fraii<luli'iit ; 
but  lie  must  prove  the  execution  under  which  ho 
sci/od,  unless  his  warrant  is  prodiiocil  reciting 
it.     NiMin  V.  ^foudi)■  vt  it  I.,  1.")  (J.  H.  185. 

Olhvr  r(iHi!t,'\  -In  trcspasM  against  a  sheriff  for 
seizing  plaintill's  goods  niidur  an  attachment 
issued  under  the  Absconding  DcbtorH  Act  against 
the  goods  of  a  third  party,  by  whom  they  had 
been  sold  to  the  i)laiiititV  lit'l'iire  the  iittach- 
nicnt  :  —  Held,  that  to  support  a  defence  tliat  tho 
sale  was  fraudulent  and  void  against  creditors, 
under  13  Kliz.  c.  5,  the  sberill' must  jirove  that 
a  debt  had  been  due  fniiii  the  absconding  dijbtiir 
to  the  attachment  creditor.     (I'rant  v.  Mf/Aiin, 

3  ().  S.  443. 

A  sheriff'  who  has  wrongfully  seized  goods  in 
execution  out  of  his  district,  cannot  (piestion 
the  right  of  tho  party  from  whose  possession 
tho  property  was  taken,  as  that  it  was  received 
under  an  aissignment  fraudulent  as  against  cred- 
itors.    C'uok  v.  JarriM,  4  O.  S.  '_'.")(). 

It  is  not  enough  to  cill  the  bailiff  who  made 
the  seizure,  and  prove  by  liiiu  that  he  had  a 
Warrant,  without  producing  it  or  satisfactorily 
execusing  its  non-production.  Luii'cx  v.  Jarvin, 
5  O.  S.  134. 

In  trespass  for  seizing  jdaintiff 's  goods,  under 
an  execution  against  the  gooils  of  A.,  it  was 
Held,  that  a  letter  written  by  A.  before  any 
third  party  had  an  interest  in  (juestioiiiiig  tho 
right  of  the  goods,  was  cvideiiee  to  shew  the 
footing  on  which  the  plaintiff  and  A.  then  stood 
with  resjiect  to  the  goods.     Huhbiiun  v.  Jidjic/jc, 

4  Q.  B.  289. 

In  trespass  against  the  sheriff  and  A.  and  B., 
plaintiffs  claiming  the  goods  under  a  bill  of  sale, 
it  was  proved  that  t'le  sheriff's  bailiff',  under  a 
ti.  fa.  at  the  suit  of  another  creditor,  seized  tho 
goods  and  sold  them  ;  and  after  paying  tho 
amount  of  that  execution  paid  the  balance  to  A. 
and  B.  on  account  of  their  execution  : — Held, 
after  verdict  for  plaintiff,  that  the  execution 
creditors,  A.  and  B.,  could  not  be  made  trespassers 
by  relatiim  or  ado[>ti(>n  of  the  sale  under  such 
prior  execution  ;  and  there  being  no  proof  that 
the  sheriff'  himself  did  any  thing,  and  the  writs 
not  being  produced,  nor  any  warr.ant  to  the 
bailiff,  that  the  verdict  was  not  sustained  by 
proof,  and  that  there  should  be  a  new  trial  with- 
out costs.  Tilt  v.  Jarvis  et  al.,  5  C.  P.  48U.  See 
S.  C,  7  C.  P.  145. 

In  replevin  against  the  sheriff  for  a  seizure 
under  execution  made  by  his  deputy : — Held,  that 
as  plaintiff  was  obliged  to  show  that  the  seizure 
was  made  under  process  in  order  to  connect  de- 
fendant with  the  act,  it  was  not  necessary  to 
Slead  specially,  but  that  under  non  cepit  defen- 
ant  might  avail  himself  <^f  the  18  Vict.  c.  118, 
which  enacts  that  replevin  shall  not  lie  under 
such  circumstances.  Calctdt  v.  Ruttan,  13  Q.  B. 
146  ;  Clark  v.  Ruttan,  C  C.  P.  97. 

There  is  no  presumption  that  goods  sold  in 
one  year  continue  the  property  o?  the  vendee 
when  afterwards  found  in  the  possession  of  a 


3536 


SHERIFF. 


353« 


i 


f     it' 


third  jiarty  nn  owner  ;  anil  the  nhorifT  n.»\  ihow 
that  tiiuy  livliinguil  to  miuh  third  party.  K'uuiock 
\.Jnri'U,\H'j.  v.  150. 

In  ail  notion  ngaiimt  thu  fthoriff  and  six  others 
for  aci/.ing  uoodit,  tliucviilL'iicu  oh  to  four  of  tiiuni 
was  that  tliat  tliiiy  wtiru  cruditorH  of  tliu  uxu- 
uiitioii  diilitor,  and  joiiuMl  in  thu  indoinnity  ixtnd 
to  tho  Hhuritr,  aii<l  tliat  thuy  told  tlio  hailiti'  to 
sell,  and  afterwai'dn  attended  and  hid  at  tho 
Bale  :  Held,  clearly  Huflii'ient  to  ehargu  them. 
CI  I'd}!  V.  Fiii-tuni'  ft  III.,  IS  (Ji.  H.  'JoU. 

Duchtration,  aKaiiiHt  tho  nheritf,  for  Hoi/.ing 
gooilH  under  a  falNe  elaini  that  they  were  lial)lu 
to  Hei/.ure  to  HatJHl'y  a  claim  of  one  S,  agaiiiHt  '''. 
I'lea,  that  the  goodH  were  aei/ed  iindera  II.  fa.  . 
the  Hiiit  of  one  li.  agaiimt  I'!.,  and  heiiig  claimed  by 
the  plaintitl',  ail  inter]ileader  order  was  made,  by 
which  ilefcndant  waH  iirotected  ngaiiiHt  aiiynction 
for  Buch  Hciziire.  J\cw  aHHigiimeiit-  that  the 
Action  waH  broiiglit  not  for  tliu  cause  admitted  in 
thu  ]ilua,  but  for  Hei/ing  aH  in  thu  declaration 
alleged  under  colour  of  tho  writ  at  Huit  of  S.  ; 
on  wiiich  tho  plaintill'took  iuHue.  Tho  evideiico 
Bhuweil  that  both  11.  faa.  were  Hucd  out  by  the 
snmo  attorney,  and  received  by  tiio  BherifT  at 
the  Maine  time,  and  that  the  bailill',  receiving  thu 
warrantH  together,  Hei/.ed  under  both  on  tho 
20th  of  Sei)t('inbcr,  and  remained  in  iioHscHHion 
forty  dayt*.  'I'iiu  intoipleader  Hummoim  in  S.'s 
suit  wat)  (li.scliargcd  witii  coat»t  agaiimt  the  Hliur- 
ift',  and  the  exi^t^ution  plaintiff  protected  from 
action  :  -Held,  that  tho  jury  were  warranted  in 
finding  that  the  gnodH  were  Hci/ed  under  S.'s 
writ,  whutlier  seized  under  K. 'a  or  not.  and  a 
verdict  for  tlie  plaintifl'  was  uplield,  Juliiinon  v. 
McDonald,  23  Q.  B.  183. 


(c)  Ooodn  Sithject  to  MorUjage. 

Trespass  will  not  lie  against  a  sheriff  for  seiz- 
ing goods  subject  to  a  chattel  mortgage,  but  of 
wliieh  the  mortgagors  had  possession.  Street  v, 
llumUtoii,  5  O.  S.  (j,")8. 

B.  mortgaged  to  plaintiff  certain  goods,  with 
n  covenant  that  in  ease  of  default  in  payment, 
or  of  B. 's  attempting  to  dispose  of  the  goods, 
>)he  plaintiff  might  take  possession  and  sell  or 
retain  them  for  his  own  use,  but  there  was  no 
clause  authorizing  B.  to  remain  in  possession 
xuitil  default  :— Held,  that  tne  plaintiff  had  a 
sufficient  riglit  to  possession  to  mamtain  trespass 
against  tlie  slicritf  seizing  under  a  fi.  fa.  against 
B.,  tlie  jury 'having  found  tho  mortgage  to  be 
bona  fide.     Pwtir  v.  Fitntoff,  G.  C.  P.  335. 

If  the  sheriff  under  an  execution  aganist  a 
mortgagor  improperly  removes  the  goods  out  of 
the  possession  of  the  mortgagee,  his  (the  mort- 
gagees) remedy  is  against  the  sheriff,  and  not  by 
application  to  a  judge  in  chambers.  Swift  ct  al. 
V.  Coliotinj  and  I'ltcrlidroiiijli,  R.  W.  Co.,  5  L.  J. 
253.— 0.  L.  Chamb.— Burns. 

The  plaintiff  owning  a  stock  of  goods  and  some 
furniture  and  shop  fixtures,  sold  out  to  one  S. 
taking  a  mortgage  in  security,  which  was  duly 
filed.  S.  continued  to  carry  on  business,  bring- 
ing in  other  goods,  till  he  became  involved  and 
absconded,  when  the  sheriff  under  an  atta.ch- 
ment  seized  all  the  property  in  the  store: — 
Held,  the  jjroperty  being  distinguishable,  that 
the  sheriff  was  liable  for  trespass.  Boys  v. 
SmUh,  8  0.  P.  248. 


Tho  plaintiffs'  attorney  Imd  (lircttcj  ,k. 
Hhuritr  not  to  null  thu  goodw  of  |„,  1,^  ^^  | 
u|Km  another  dufcnilant  in  the  Mii't.  Tli'Vl'' 
fundbnt  having  romonHtrated  mid  iirKwl  |||„!  f" 
sell,  ho  tolugraphud  to  the  attcirmy  t„  i,,,,,^  |1 
ho  should  do  so,  and  in  aimwi  r  wim  tuM  .i  [ 
ho  must  act  OS  ho  thought  lit,  iiri(,ril||,j,  ,,,  ^ 
own  jiidgmont.  He  thereupon  suld  I „ '» ;(„„'i', . " 
Held,  that  this  answer  was  an  aliiuiilMriimiit  j 
thu  lirst direction.  Quutu,  Imwevii,  «[  ' 

plaintifis    claiming    under    a  ili.iitii 


ll'tlltTtUl 


from  I,.,  could  Imvusued  tht^  hIh  lillf 
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suit,    lioidton  tt  al.  v 

Action  against  thu 
Bulling  goodt 


rid. 


Much  instructions,  thuy  not  IicIiil'  ii.irtiiN  tc  11*^1 
...u       »..../,...,  -.  „;   ..   ,v,„,y/,_  ,-  (j  J,  ii^i  'Ml 

sheiilf    for   Mizin^  ,„„ll 
8.     Pluas,   not  MUtlt.v,  niMl  ii„t  ,„„/ 
suBseil.      It  ajipuared  that  tlic  |i]aiiitill  liml  |„„rt J 
gagud  thu  iiroperty  to  one  M.,  .m,!  ,M,iiti„ni| 
caiiiu  into  the  sheriff's  hainU  Imili  ii^mji^t  tliel 
jdaintiff,  who  was  in  pOHHiMNJdii  nf  iIu'iiikhU,  iuiilf 
tho  mortgagee.     Tho  plaiiitiH'  told  (lie  shirij 
that   tho  goods  were  not  iiis,  Imt  wcn.  |||„{(J 
mortgage  to  M.,    and    tlu!    MJu'iilV  m,r,\  amn 
sold  under  thu  execution  ;iL!,iiii>(t  M,    Tliimalil 
liroduced  i'312  .58,  of  whi<li  the  ^lM■l■il^  :i|iiilJf,H 
.€200  on  the  executions  n;;iiiiiHt  M.,  Iicinii  thj 
amount  due  to  him  by  the  iiliiiiitill'  mi  tlic  incir 
gage,  which  fell  duo  two  iliiys  alter,  .iml  the  l.a 
aiice  he  applied  on  the  writH,ii,'aiiisi  tln!|il;,iiitiifj 
Most  of  the  property  had  bei'ii  lionylit  ii;  l.vilj 
jdaintiff's  brother-in-law,  who  ,t;iivc  his  ii,,te  f,i| 
the  purchase  money,  and  lel't  tjic  ;;(iii(ln  in  i 
session  of  the  plaintiff',  who  aiterwanls  ]>;iiil  t'ld 
note.     Tho  jury  found  tli.at  flic  viliie  (,f  ;,]i  ij 
goods  sold  was  tl.TOO,  and  of  tli:it  ]iuitiiiii  wUd 
tho  itlaintitf  did  not  get  back  'J'JIlO;  aii.litffj 
left  to  the  court,   drawing  niicli   illfl•^l.ll^l^,1j| 
jury  might  from  the  evideiuv,  to  .s.iy  wlnthej 
the  ])laintiff'a  action  could  be  iiiaintaiuid,  ainl 
so  whether  he  was  entitled  to  tlu'diiusiiin  iirtli( 
other  ; — Helil,  that  tho  plaintilV  was  entity 
a  verdict,  for  his  goods  could  not  lie  Mi\,  i 
they  were,  to  satisfy  the  iiiort;.'aj,'ee'»  iklit,  am 
no  justilication  was   pleaded;  Imt  tint  lit  d 
not  entitled  to  the  £200,  for  that  aiiiinint  wj 
applied  by  the  sheriff  on  awimiit  of  .11.,  tlia 
paying  off  M.'s  claim  on  the  j^omls,  ami  ivlieij 
ing  the  plaintiff  fnnn  his  nioitgagu;  luntiithl 
remaining   sum  of  £300,    for  the  gninU  mi 
bought  in  and  never  left  his  ^iii.sses.siuii,  aiidthi 
purchase  money  was  paid  by  liiin.seh',  aiiila]iiili 
on  executions  against  him.    'J'liu  cimt  tlierelViJ 
ordered   a   verdict   to   be  entered  fur  imiiiiiK 
damages   only.      Held,  ahi     Miat  the  jilaiuti 
was  clearly  not  estopped  'u'cii  i  ecoveiiiig, 
having  told  the  sheriff  that  t?r'   ;  uids  wtrena 
his,  but  mortgaged  to  M.     //.71  '  /wh  v.  /"i/'ini 
18  Q.  B.  520.    This  jud^h.d.l  was  sulisii|u.':it| 
appealed  from  and  a  ne>y  lvi:;j  ordered. 

A  mortgagee,  under  a  mortgage  hy  a  lin 
having  taken   possession  of  goDils,  they  \rei 
seized    by    the    sheriff,    under  an  attai  liniel 
against    one  of  the  partners  as  an  ahscmulif 
debtor,    and  afterwards  delivered  by  tlie  shei^ 
to  the  assignee   in   insolvency  of  siith 
ner.    Quwre,   whether  the  sherift'  was  tiititl 
to  question  the   mortgage  on  beli.ilf  of  crej 
tors,  without  proof  of  the  debt  nn  wliieh  I 
attachment  was  founded.    In  this  ease  no « 
debt  existed,  for  the  note  given  for  the  Je| 
was  not  due  when  the  attachment  issued. 
ble,  also,  that  the  sheriff  had  no  right  to  olijj 
that  the  notes  secured  by  the  mortgage  were  ir 
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^ne,ly  lUnipiMl  :  -IIoM,  iiIho,  that  tliti  MhurifT 
I  r(|i„  right,  litliiir  iw  roprcHuutiiiK  tliu  attach- 
^lit<pr  or  tliu  uHMiniu'i!  in  iiiHiilvfiuiy  of  ono 
rftlii'  l«rt.ii<l",  to  tiikf  tho  gooiln  out  of  tliu 
,„^,„n  "f  tho  mortunK''u  ;  *•>"*  ho  «"«  l''v'>l" 
Lthc  full  niii'iH''*  "'  *'"'  pl'^ii't'ff'ii  intereiit  in 
rilni  •  fti'l  t''"'  '''"  '"*^'"K  '"»"il<'<l  tliiMii  ovor  to 
llif.wiKm'')  *"»'''  f"""  ""'  Kroiinil  for  niduoiiiK 
thfilamux''"'  ""*^'  "*  ^''"■'''''*  '"iviiiK  hoeli  roll- 
J  rcl  fur  tliiit  sum,  it  was  miulo  n  conilition  oiv 
»fii«irii;  ft  'it'W  trial,  tliat  tho  pliiiititl'  hIiouM 
„i,;n  to  till'  Hlicriir  hiH  iiitercMt  in  tho  inortnagti, 
ti  that  till!  Mhcrill"  iiiiKlit,  if  iioHHihlo,  ruooiiii 
liniklf.    Pn'o-xoii  V.  M<iii,j!iiin  d  hI.,  3!)  (,J.  \\. 

n. 


(il)  Oikir  Citten. 

WluTi)  A.  liL'itig  iinlolitoil  to  H.  and  ('.,  nni| 
Ikim  insolvtiit,  was  ahout  to  h^avo  tliu  country, 
ml ilisired  to  Hcciirii  H.,  and  mo  instructed  lii^i 
Lfk,  nlid  after  A.'s  dc[iartiiro  niado  an  aH«ij,'n- 
„iit',,f  liis  giHiilH  to  li.  witlKiiit  H.'h  knowh'dgi) 
(0(iii?ent,  and  lictoro  H.'s  coiiHcnt  waH  reccivf(l 

[^iidils  were  Hci/cd  hy  a  Hhoritfon  an  attach- 
^iiit  iHSiU'd  at  tliu  Huitof  ('.  :   -Held,  that  the 

r  til  B.  wan  imt  coinidcte  until  his  aHscnt  \\:\h 
(ctlviil,  and  that  the  Blu'rilF  therefore  was  not 
ktni<|iaMiT.     ll'irnU  v.  linjiiljc,  4  O.  S.  175. 

A.  Iwviii!,'  a   reversionary  interest  in  goods 

mil  til  R,  tlie  xliorifl'  seized  the  goods  uiKler  an 

bciitiiiri  aRainst  H.,  hut  did  not  sell  or  remove 

lidii.    A.  sued  the  shcrilF  for  an  alleijed  injury 

Bkis  reversionary  interest: — Held,  that  if  any 

Bpasswas  cDiiiniittcd  hy  the  seizure  R.  should 

I  ,iuil  not  A.     Hciiilrrnoii  v.  Moodie,  ,S  Q.  IJ. 

IniKiluntho  hamls  of  a  Hiviston  f!nurt  clerk 
mler  an  [ittaclnnent,  are  not  protected  against 
ntxfcutiDii  issuing  from  a  Superior  Court  ho- 
kre  t'lo  iittaching  creditor  has  obtained  his 
Vlgnicnt.  The  sherifT  therefore  is  justified  in 
•iiint;  8uch  goods  ;  but — Qu.i^ro,  if  the  seizure 
|at  illegal,  whether  an  action  on  tho  cise 
WUieat  the  suit  of  the  attaching  creditor 
piiist  the  sheriff  and  the  plaintiff  in  the  oxe- 
Itioii.    Francis  v.    Brown  et   al.,   11    Q.   B. 

[A  seizure  of  goods  under  a  Division  Court 
Kution,  Ijeiiig  entitled  under  sec.  2(>(),  C.  S. 
IC.  c.  22.  to  priority  over  a  seizure  aubse- 
Mtly  miide  hy  the  sheriff,  trespass  will  not 
I  agiinjt  the  latter  for  tho  seizure  made  by 
ktlie  goods  being  under  tho  Division  Court 
til  alreiulv  in  the  custoily  of  the  law.  Kiiui 
Umhnalil,  1,5  C.  P.  397. 

■When  .1  sheriff,  acting  umler  a  valid  writ  as  a 
Tvaiit  of  the  court,  seizes  the  wrong  person's 
>is,  a  subsequent  ratification  by  a  party  who, 
M  snch  ratitication,  was  a  stranger  to  the 
ig,  ciinnot  make  such  party  a  trespasser  by 
lition.  TUt  v.  Jarvh  et  al. ,  7  C.  P.  14.5 ;  5 
IP.  486.  See  Mcleod  et  al.  v.  Fortune  et  al. , 
|Q.  B.  98. 

ptcre,  in  trespass    against  the    sheriflF  for 

Sgiiods,  the  jury  gave  the  full  value  of  all 

^although  the    plaintiff   had    expressly 

Bed  only  a  portion,  declaring  that  the  rest 

nii  his,  a  new  trial  was  granted.     Boblin 

m»lifetal,  15  Q.  B.  185. 


Where  a  sheriff '«  officer  acting  umler  a  war- 
rant of  a  ihcritf  uronnded  on  a  11.  fa.  good.i  in 
the  slu'riff's  hamiH,  levied  on  thu  goodM  of  a 
debtor  in  posHuMHion  of  defendant,  accepted  a 
bond  to  have  the  gooiU  forthcnniing  when  ru- 
i|uirud,  withdrew  from  poHHCMsion,  and  after- 
wards, tho  sheriff  having  received  a  ven.  ex., 
proceeded  to  HtU  the  gnoiU,  and  in  doing  ho, 
was  obstructecl  by  the  defcnd.iiit  who  <loHi'd  his 
door  on  tho  bailiff':  Held,  tli.it  under  the  facts 
the  shi^ritf  could  not  at  ph^'isure  retake  tho 
goods,  but  if  not  |iro<ln<'ed  should  h.ive  had 
recwiurse  to  tho  bond,  and  that  the  shcrill' and 
his  officers  were,  under  the  cii.  •  instances,  tres- 
passers ;  anil  di^feiid. lilt,  if  giii'tv  of  no  excess, 
justitiod  in  closing  his  door  against  thcin.  Kf'iinn 
v.  /'.  J.  L.,6  L.  .J.  11)— Q.  S.-('anipl)oll. 

Held,  on  tho  authority  of  Cirpenter  c.  Pierce, 
'11  L.  .1.  Kx.  14.1,  tliiit  a  judge  his  authority  by 
interphvider  order  to  restrain  an  action  jigaiiist 
tho  execution  creditor  as  well  as  against  tho 
sheritf.  Tin'  Ihi/nli,  unit  l.<il,v  lliin>,i  li.  11'.  Co. 
V.  I/i'iiiiiiliKjivd!/,  '22  i).  \i.  .')(I2. 

Ill  trespass  for  taking  goods  it  apjieared  that 
the  goods  came  to  the  ))laiiitill's'  warehouse  at 
Windsor,  consigned  to  one  P.,  and  were  seized 
there  by  defendant  under  a  writ  of  replevin 
sued  out  against  P.  by  one  H.  P.  asserteil  tli.it 
ho  Ind  bought  tho  goods  from  H.,  which  H. 
dollied,  aiifl  tho  judge  before  whom  the  case  was 
tried,  without  a  jury,  found  tint  the  goods  bo- 
longovl  to  H.  :  — HeM,  that  defendant,  not  being 
a  mere  wrongdoer,  was  at  liberty  to  disjiiite  the 
plaintiff's'  title,  and  set  up  the  title  of  H.,  under  a 
plea  of  not  possessed,  ,aiid  that  ho  was  therefore 
entitled  to  a  verdict  on  tho  linding.  (Irvat 
WeMerii  11.  W.  Co.  v.  Mc.Eiuan,  .30  Q.  B.  Tm% 


4.  SclUn;)  under  Vahw  or  without  proper 
Notice. 

In  an  action  against  a  sheriff  for  not  giving 
notice  of  tho  sale  of  effects  taken  in  execution, 
at  the  most  public  place  in  the  township  :-  Held 
not  necessary  to  set  out  the  n;inie  of  such  place. 
A  statement  that  defemlant  sold  the  goods  with- 
out legal  notice  and  for  less  then  their  re.al 
value,  was  not  considered  as  distinct  and  iiido- 
]iendeiit  grounds  of  action.  Mnkulm  v.  licipelje, 
Tay.  .301. 

In  case  against  a  sheriff,  for  selling  gooda 
upon  plaintiff' 's  fi.  fa.  under  tlia^"  value,  the 
judgment  in  the  original  action  must  bo  set  out. 
Qu,x>re,  also  whether  tho  sheriff  must  not  first  bo 
ruled  to  return  the  writ,  and  the  action  brought 
on  tho  return.  BiUimjs  et  al.  v.  Jfumil/on,  6 
0.  S.  113. 

'Where,  in  an  action  against  a  sheriff  for  not 
selling  lands  in  execution  for  the  best  price  that, 
he  could  get  for  the  same,  but  wrongfully  and 
injuriously  much  below  their  real  value,  the 
defendant  pleaded  that  he  sold  tho  lands  for  the 
best  price  that  he  couhl  get  for  thein  :— Hold, 
plea  good,  on  general  demurrer.  Watnon  v. 
McDonellet  al,  G  O.  S.  450. 

The  plaintiff  owning  a  steamer  mortgaged  her 
to  one  Cotton,  who  assigned  the  mortgage  to 
J.  H.  C.  and  others.  She  was  afterwards  pur- 
chased from  the  plaintiff's  agent  in  his  absence 
by  a  company,  to  run  in  opposition  to  a  boat  thea 
owned  by  one  G.,  in  the  bay  of  Quinte,  but  no 
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legal  transfer  was  made.  £2,000  of  the  price 
was  i)aitl  down,  and  the  balance  secured  by  notes 
of  the  comitany,  which  tlie  plaintifi''s  agent 
assigned  to  J.  H.  C,  to  secure  the  sum  due  on 
the  mortgage  held  by  him.  (i.  afterwards  pur- 
chased the  notes  and  mortgage,  and  sued  out  a 
writ  of  replevin  to  obtain  possession  of  the  boat, 
but  before  it  was  executed  Ikj  procured  I).  &  Co., 
who  held  a  judgment  against  tV ')  phuntitT  for 
about  £oO,  to  issue  execution,  and  t*  iiis  iiistancu 
the  sheriff  sohl  the  boat  under  it,  (t.  saying  (.hat 
he  tliought  tlic  pliiintitt'  had  r.o  title,  but  tliat  he 
wished  to  unite  wiiatever  it  might  be  with  his 
own  riglit  under  the  mortgngc.  This  sale  was 
not  advertised,  except  by  two  notices,  put  up  on 
the  door  of  the  court  house,  and  in  tlie  shcrifl''s 
ofhce  ;  there  were  only  tlireo  or  four  persons 
present,  including  O.,  and  the  boat  was  sold  for 
£10  to  one  of  thulii,  who  a  few  days  afterwards 
transferred  to  (J.  (!.  tlien  g(jt  possession  under 
the  writ  of  replevin,  and  laid  ix]>  the  boat,  thus 
removing  the  opposition  to  his  own  steamer, 
which  lie  admitted  had  been  his  object  through- 
out. The  attorney  of  J ),  &  t'o.  complaining  that 
his  clients  had  realized  so  little  from  tlieir  execu- 
cution,  (i.  afterwards  paid  their  claim,  and  took 
an  assignment  of  their  judgment.  The  mort- 
gage which  he  held  had  been  paid  in  full  by  pay- 
ment of  the  notes.  In  an  action  against  tlie 
sheritf,  for  fraudulently  and  illegally  selling  the 
boat  and  furniture  together  instead  of  separately, 
and  in  the  absence  of  a  reasonable  number  of 
bidders,  and  for  a  sum  grossly  under  value, 
the  jury  having  found  for  defendant  :— Held, 
the  verdict  must  stand  ;  per  IJobinson,  C  J., 
because,  whether  the  plaintifl''8  cjuity  of  re- 
demption was  saleable  under  the  execution  or 
not,  yet  the  sale,  made  and  published  as  it  was, 
was  not  a  sale  in  obedience  to  the  writ,  an(l 
therefore  could  pass  nothing,  so  that  the  plaintill' 
sustained  no  legal  damage  by  it ;  and  because  at 
any  rate  the  plaintiff  shoulil  fail  on  the  plea 
denying  his  property  in  the  vessel,  for  he  owned 
only  the  eipiity  bf  redemption.  I'er  Burns,  J., 
because  the  eijuity  of  reilenijjtion  was  not  sale- 
able under  the  writ,  and  the  sale  therefore  could 
not  allect  the  plaintitl'.  Ik'tlume.  v.  VorbM,  18 
Q.  15.  408. 

See  SvHih    v.   Bncon,   14  Q.    B.   .38,  p.  3553  ; 
Snn,r\.   WiuMdl,  24  Q.  B.  1G5,  p.  3557. 


5.  Idindlord'ii  Claim  for  Rent. 

(a)  Notice. 

A  verbal  notice  from  the  landlord  to  the 
sheritr  will  be  sufficient  to  save  the  year's  rent ; 
and  it  the  sherilf  knew  of  the  rent  being  due,  a 
formal  notice  would  not  be  necessary.  JJrown 
V.  Jlultaii,  7  Q.  B.  97. 

Formal  notice  by  the  landlord  'that  rent  is 
due  him  is  not  necessary  ;  but  the  landlord 
having  made  an  illegal  seizure  for  rent,  notice 
of  sucli  seizure  to  the  sheritl',  was  held  sufficient 
to  render  the  sheriff  liable.  Sltarpe  v.  Fortune, 
9  C.  P.  523. 

The  sheriff  having  seized  goods,  received  a 
written  notice  from  the  plaintiff  that  there  was 
then  due  Id  him  "one-half  year's  rent,"  not 
stating  when  the  rent  fell  due,  nor  for  what 
period  it  was  claimed.  The  plaintiff  after- 
wards y  iut  to  the  sheriff,  and  being  asked  when 


his  rent  fell  dre,  said  that  he  thmight  itwnull  ■ 
bo  on  the  following  Monday  or  Tucsilay.    Ti 
sheritf  thereupon  ordered  the  gmids  to  Ix- re! 
moved  and  sold  : — Held,  that  he  was  iustitifti 
in  so  doing,  as  he  was  acting  in  ivliaiice  on  the 
plaintiff's  own  declaration,  and  that  he  was  n,  1 1 
liable  for  any  damages,  although  it  aptoml 
that  the  rent  was  in  fact  payable  iiuaitoiiv  anl 
tint  one  (juarter  was  due  at  the  tiiiii;  of  sui'zur' 
Toiiiiinmn  v.  Jarvix,  11 Q.  B.  (iU.  ' 

Held,  that  a  sheriff  is  not  liable  under  .Statute 
8  Anne,  c.  14,  for  the  removal  of  goods  off  the  '■ 
premises  in  respect  of  which  rent  is  chif,  iii,|,.,j 
at  the  time  of  removal  he  either  liad  n'otiue  or 
otherwise  received  knowledge  of  the  ivnt  luini/ 
due,  and  afterwards  removed  the  goods  without 
IJaying  the  rent.  The  ( 'ili/  of  Kinii-Mnii  v  Shii,r 
(J  L.  J.  280.— 0.  C— Mackenzie, 

It  is  sufficient  in  the  deelaratimi  to  alki't'that 
defendant  had  notice  of  the  plaiutill's  tlaim  for 
rent  before  sale,  though  after  the  icinoval.  It 
is  a  bad  plea  therefore,  that  defendant,  liadm, 
notice  liefore  the  removal.  A  ple.i  that  after  the 
removal  of  the  goods  by  det'eiidant  tlieie  re- 
mained sufficient  to  .satisfy  the  rent  in  aireai  ;_ 
Held,  clearly  bad.  The  Corjionilioii  uf  //„.  q„J 
of  ICmijMon  V.  Shaw,  20  Q.  B.  2iX  " 


(b)  Other  Caxa. 

A  seizure  by  a  landlord  of  goods  already  seized  j 
on  a  li.  fa.  : — Held,  illegal,  and  eonse(iiii:itIyj 
invalid.     Hharpe  v.  Fortune,  0  C.  1',  o-2'i. 

The  fact  of  a  landhu'd  having  joined  in  a  liniull 
that  the  goods  distrained  should  be  foi'thooniinrj 
to  be  sold  upon  ti.  fa.,  will  not  iiiejiidii,v hisl 
claim  for  rent ;  nor  will  liis  having distraiiiiil  mJ 
landlord,  and  afterwards  having  a'jandeiuil  the! 
distress,  nor  even  his  bidding  at  the  sale  ufthel 
goods.  Brovm  v.  Kuttan,  7  Q.  B.  'J7. 

Premises  were  let  for  a  year  at  a  rent  of  i"\ 
to  be  paid  on  the  first  of  May  ;  and  it  wmI 
agree<l  that  if  the  tenant  should  leave  liefeatlisr 
tirstof  May,  then  the  rent  was  to  lieeome  i):iy-| 
able  immediately.  The  tenant  did  leave  on  tlief 
Saturday  before  the  first  of  .May,  and  on  Mou-J 
day  the  goods  were  seized  under  exeeiitioii : 
Hehl,  that  the  landlord  was  entitled  to  his  rtiitl 
Vuncew  nitttan  12  Q.  B.  02. 

Held,  that  a  sheriff  was  not  justified,  liavini 
notice  that  rent  M'as  ilue,  in  paying  over  the  prul 
ceeds  of  a  sale  under  a  ti.   f;i.   goods  .i''iii 
tenant  without   satii-fyifig  the  landlnnlstliiin 
for  rent.     Galbraith  v.  Forluiw,  !)  C.  P.  '1\\. 

A  sheriff  having  seized  goods  of  a  tenant  \\\m 
a  farm  under  a  fi.  fa.,  left  them  in  ]ii)ssLSsi"ii  ol 
the  tenant,  taking  a  receipt  from  him  .mil 
adjoining  farmer.  The  landlord  distraincil  aM 
sold  the  goods,  and  buying  them  in,  loft  tliea 
on  the  premises  under  charge  of  his  former  t 
ant  as  a  hired  servant,  his  lease  having  expire 
The  sheriff,  without  .any  subseijuentseizui',! 
ceeded  as  it  the  goods  were  the  original  tenant'! 
and  sold  tlieiu  under  the  original  fi.  fa. :-  " 
that  he  w  as  liable  to  the  landlord  fur  the  renl 
due  at  the  time  of  seizure,  of  which  he  h*!  iioj 
tice,  and  for  damages  to  the  value  of  the  ffi 
over  the  rent  due.  JRobertsun  v.  Forlmtji 
P.  427. 
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In  an  action  against  a  sheriff  for  the  sale  of 
,  1j  without  paying  rent :— Held,  1.  That  the 
ISi'iiientof  the  tenant  in  possession,  madebe- 
[Il*(l,e,listrtn8,  that  the  first  year's  rent  had 
liln  uaid  was  not  evidence  in  the  cause. 
|5i/.v./W»/-<>,  IOC.  P.109. 

Held  that  when  a  sheriff,  acting  in  good  faith 
||,,llcon(<  111(^(1,  agreed  to  pay  for  liavine  grain 
I  >pjl,(il  f„r  tlic  purpose  of  its  better  sale,  the 
|(ipeiise»  of  such  thrashing  should  be  allowed 
I  bin.   /''• 

\ction  ftgiiinst  a  sheriff  for  seizing  and  selling 

.  '  i,  „f  a  tenant  vhen  rent  was  due,  and  with- 

|^,j,,tigfy]ng  the  same  after  notice.     The  lease 

leontaineil  a  proviso  "  that  if  at  any  time  within 

saiil  term  ihe  tenant   should  romove,    or 

■jtifniiittd  remove  his  goods  and  chattels  from 

y'tiie  said  preniisis,  without  leaving  thereon 

ijtiit  to  ans«  ei  :  lie  then  current  year's  rent ; 

lorif  livanv  writ  of  execution  sgainst  him  there 

ihoiiH  not  be  suliicicnt  goods  to  answer  the  said 

rrit.  m\  pay  the  then  current  year's  rent,  the 

llitii  curiuut   year's   rent  should   immediately 

ttowt  due  ami  the  said  term  be  forfeited,  and 

bis  inrecment  i>  an  express  condition  of  this 

itfflise.  It  was  eo.itcnded  there  was  a  seizure  of 

»|,f  tiKids  in  Septeud)er,  and  that  the  rent  did 

iut  ai'crue  due  till  the  1st  October,  so  that  the 

(kIj  were  in  custodia  legis  when  the  rent  was 

«nc;  -Held,  that  it  was  properly  left  to  the 

\ri  to  say  wliether  there  were  sutticient  goods 

(osatisfythe  euireut  year's  rent  aiul  execution 

ton  the  execution  was   attempted  to  be  en- 

fcrciil,  and  that  under  the  evidence  they  were 

ijiTiiiited  in  tinding  that  there  was  :  that  the 

lilid'  having  merely  jnade  an  inventory  of  the 

jJs  seized  on  the  !lth  of  September,  leaving  no 

tc  in  iiossession,  they   were   not   in  custodia 

gis« hell  the  rent  accrued  due,  and  therefore 

(ouiil  not  l>e  held  against  the  landlord's  claim 

\itMA.    Marl  v.  ItujiwhU,  13  0.  P.  f)01. 

i  Where  an  execution  creditor  has,  under  the 
latute  (if  Anne,  paid  rent  demanded  by  a  land- 
.  u|)oii  an  execution  against  the  ti'uant  upon 
lie  iiieinisjs  of  the  former,  and  the  sheriff  levies 
•  well  for  the  rent  as  the  execution  debt,  the 
Iheritf  heeoines  the  debtor  of    the   execution 

tilitor  fur  both  sums,  and  liable  to  him  in  an 
Ictinn  for  money  had  and  received  ;  and  so  does 
Ikilitf  under  the  Divisicm  Courts  Act.  Lockart 

, '.Vi;/,  2  L  J.  N.  S.   1(53.— C.  L.  Chamb.— 

u  Wilsiin, 

I  Wliou  goods  arc  under  seizure  for  rent  they 
eiii  custodia  legis,  and  the  sheriff  has  no  right 

^iiize  tbem  under  an  execution.  On  an  appli- 
tiiiiiljyasheriti'for  an  interpleader  order  under 
fircunistanees,  the  landlord's  claim  Ijeing 
ieu  to  lie  bonft  tide,  the  legality  of  the  seizure 
filer  the  distress  cannot  be  entiuired  into  in 
Mitrs,  and  the  sheriff's  application  for  relief 
f  iiiterple.adcr  was  tlrerefore  refused.  Crni<j  v. 
»;,  13  L.  J.  N.  S.  326.— C.  L.  Chamb.— 
»lt<a,  C.  C.  .0  P. 

at  the  time  ot  ^dacing  an  execution 

nst  goods  in  the   sheriff's  hands  there  is  a 

ni iVir  unpaid  rent,  tiie  sheriff  cannr*-  delay 

Mziire  until  the  execution  creditor  first  pays 

tMit.  He  must  seize,  but  he  need  not  sell  the 

Is  .'.iitil  tiie  rent  be  paid,  and  if  the  execution 

alitor  will  not  pay  it  he  may  withdraw  from 

isiou,    In  this  case  the  sheriff  abstained 
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from  seizing  on  receiving  notice  of  the  rent  being 
due,  of  which  the  execution  creditor  was  aware 
when  he  issued  the  t<.  fa.,  and  Ixifore  he  seized 
certain  crops  were  removed,  which  would  have 
sutiiced  to  pay  the  plaintiff's  claim  : — Held,  that 
the  sheriff  was  liable.  Lucke  v.  McVonkcij,  2G 
C.  P.  475. 


6.  For  Mom  1/  Levied. 

To  a  plea  of  the  statute  of  limitations  in 
assumpsit,  a  replication  that  defendant  was  a 
sheriff,  and  that  the  amount  claimed  was  an 
overplus  remaining  in  his  hands  of  money  levied 
under  a  fi.  fa.,  was — Held  bad  on  general  de- 
murrer, although  the  plaintiff  might  have  evaded 
the  statute  hiid  she  declaied  in  ca.se,  setting  out 
the  circumstances  specially.  Jfin/ijlc.i  v.  lii'ikk, 
2  O.  S.  370. 

The  heir-at-law  is  entitled  to  recover  from  a 
sheriff  the  surplus  of  moneys  arising  from  a  sale 
of  his  ancestor's  lands,  on  a  li.  fa.  ag.iinst  those 
lands  in  the  hands  of  the  executor.  ItiKujlfs  v. 
Bdkie,  3  O.  S.  270,  347. 

In  an  action  against  a  sheriff  for  the  overplus 
of  money  levied  under  an  uxecution.  the  plaintiff 
must  prove  a  demand  of  tlie  money  before  action 
brought.     S.  C,  lb.,  27(). 

In  an  action  against  tlu>  .sheriff  by  an  execu- 
tion debtor  for  the  surplus  of  iiumey  in  his 
hands  after  satisfying  a  li.  fn.,  no  demand  before 
action  is  necessary.  The  last  case  distinguished. 
AinsUe  v.  liapelje,  3  Q.  15.  275. 

It  is  a  good  cause  to  shew  against  an  attachment 
against  a  sheriff  for  not  jLiying  over  mcmey,  that 
the  money  has  been  attached  in  the  hands  of  the 
party  not  paying  over,  under  the  Aliscondiiig 
Debtor's  '.  ct.     PoiKm  v.  Scott,  H.  T.  3  Vict. 

Where  in  an  action  against  a  sheriff's  sureties^ 
for  money  received  by  the  .slicntl'  on  an  execu- 
tion at  the  suit  of  the  plaintiff,  it  a]>'iearcd  that 
the  amount  had  been  credited  to  iilaintitt"'8 
attorney  in  an  award  bctw  ecu  him  and  the  sher- 
iff, and  that  the  attoriK^y  ban  accepted  the 
award  :—  Held,  that  a  verdict  for  defendant  was 
right.     Hall  et  at.  v.  J/aiiii/li>)i,  H.  T.  4  Vict. 

A  sheriff  will  not  be  allowed  to  retain  money 
made  on  an  execution,  on  the  ground  that  he 
has  himself  a  claim  again.st  the  plaintitl"  '■•ho  ~.  .  .r 
absconded,  when  the  plaintiff's  atti'!u;y  is  "  '.c 
person  entitled  to  it  in  conseipuMu-e  ■■>.  ulvat  oes 
made  to  the  plaintiff,  liitrid -nii.  v.  M'i;crii,  2 
Q.  B.  94. 

H.,  a  sheriff,  seized  and  sold  \'n>lir  vei  ution, 
goods  to  the  amount  of  'j;),823  I'.'i,  2(',  The 
terms  were  cash,  but  it  was  aL'i'ced  tl  r.i  'he  pur- 
chaser might  make  such  arrangen  i>nts  as  he 
could  with  the  execution  crcdit(>;s,  i;  1  of  -.vhoai 
required  cash  except  th..-  last  ten,  -.vho  agreed 
to  give  time,  and  take  notes.  In  the  settlement 
£2,762,  was  paid  to  the  sb-'riff,  :iiid  notes  were 
given  for  £1,146,  making  in  ad  ^8(5  Is.  iiioio 
than  the  amount  of  the  i)urchase.  Upon  an 
action  brought  again;-*-,  the  sheriff  for  tliat 
amount,  he  proved  thrt  he  had  puid  upon  thn 
executions  all  moneys  received  except  .tK'S  78. 
lOd.,  and  he  claimed  £442  2s.  for  fees  and  poun- 
dage : — L'eld,  that  he  was  not  liable,  not  being 
shewn  to  bave  received  more  than  he  should 
have.      QuBBi?,   why  was    the    deputy    sheriflT 
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joined  in  the  action. 
8  C.  P.  644. 

Held,  that  the  costs  of  a  rule  to  return  the  writ 
could  not  be  recovered  in  this  action  against  the 
sheriff  for  not  paying  over  moneys  levied,  nor 
the  expense  of  a  messenger  sent  to  demand  the 
iuoney.  returned  as  on  hand.  The  court,  acting 
as  a  jury,  allowed  interest  to  the  plaintiffs  on 
money  levietl  and  improjierly  withheld.  Michie 
et  al  v.  Jlripiohls  et  al.,  24  Q.  B.  303. 

See  Thomson  v.  IlamiHon,  5  0.  S.  111.  p.  3520. 


7.  Place  of  rale. 

A  sheriff  having  seized  goods  cannot  lawfully 
■sell  them  op  defendant's  premises  without  his 
permission,  and  any  person  going  on  the  premises 
to  purchase  may  be  treated  as  a  trespasser. 
McMa-iler  v.  McFlicrsoii,  «  O.  S.  16. 

A  sheriff  is  a  trespasser,  if  after  the  seizure  of 
defendant's  personal  i)roi)erty  under  an  execu- 
tion he  enters  upon  his  premises  and  sells  the 
property  there.  JlcJ/aftiii  v.  PowcU,et  al.,  E. 
T.  3  Vict. 

A  sheriff'  under  a  writ  of  ven.  ex.  has  no  right 
to  enter  ujion  a  \  rson's  land  and  sell  his  goods 
there  by  public  i  ictiiin  ;  and  a  purchaser  who 
enters  at  the  sanii  time  as  the  sheriff  is  a  tres- 
passer as  well  as  the  sheriff'.  McMartin  v.  Mc- 
Phersuu,  H.  T.  3  Vict. 

Where  a  sheriff  has  seized  goods  under  a  fi. 
fa,  and  allowed  tlicm  to  I'einam  on  defendant's 
premises,  on  the  understanding  that  they  should 
be  sold  tiiere  on  a  future  day  if  the  money  were 
not  paid  before,  the  license  thus  given  to  enter 
on  the  premises  and  sell  the  goods  accordingly, 
cannot  be  revoked  1)v  defendant.  McGillisv. 
McMar/hi,  1  Q.  B.  145. 
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8.   Puymevt  into  Court. 
A  sheriff  who  levies   money  under  a  fi. 


fa. 


must  pay  it  over  to  tlio  party  entitled  yhe  can- 
not return  the  writ  to  the  crown  office  and  pay 
the  money  to  the  clerk  of  the  crown,  and  thereby 
discharge  himself  froni  liability  to  the  plaintiff 
in  tlie  original  suit.  Sliiitcr  et  al.  v.  Leonard,  3 
O.  S.  .S14. 

When  tlie  sheriff  has  improperly  paid  money 
into  court,  a  judge  %vill  not  order  him  to  pay  the 
costs  of  such  juiyment  into  court,  but  the  pro- 
per application  is  for  tlie  sheriff'  to  pay  over  the 
money  returned  by  him  as  made,  without  refer- 
ence to  the  payment  into  court.  Qua?re,  should 
an  application  for  an  order  on  the  sheriff.to  pay 
ever  money  be  made  to  the  full  court,  or  to  a 
judge  in  cluuubers.  Crombie  v.  McNaughton, 
Warnnek  v.  McXainjhluii,  5  L.  J.  161. — C.  L. 
Chamb  — Richards. 

Held,  that  a  sheriff  has  no  legal  right  to  pay 
money  into  court  made  upon  a  writ  in  his  office. 
Gladstone  el  al.  v.  French,  9  C.  P.  30. 

Where  a  plaintiff  ol)tained  an  order  to  take 
out  of  court  money  paid  in  by  the  aheritf,  on  con- 
dition that  ho  should  pay  the  master's  charges, 
and  was  given  to  understand  that  he  might  eiuier 
take  it  on  these  terms  or  sue  the  sheriff  for  it : — 
Held,  that  having  availed  himielf  of  this  order, 


he  could  not  afterwards  recover  from  the  sheriff  I 
the  fees  paid  to  the  master  on  the  grmind  th  tl 
the  money  had  been  improperlv  P.iid  into  o,„J  f 
Crombie  v.  Davuhon,  19  Q.  B.  369.  "• ' 


9.  Other  Liabilities,  Actiomt  and  ProMilnm 
af/ainut  Sheriff.  '' 

A  sheriff  cannot  in  any  manner  l)ecome  thjl 
purchaser  of  property  sohl  under  an  c-xi;cntion.l 
Doe  d.  Thompson  v.  McKvnuc,  M.  T.  i  ^■ict 

Where  a  cognovit  has  been  given  by  a  liauknir.t  I 
in  fraud  of  the  bankrupt  law,  ami'  is  therefi'ral 
with  all  steps  taken  under  it  void,  tlio  assigneeil 
of  the  bankrupt  in  bringing  an  action  aL-ainstl 
the  sheriff  must  be  looked  ujion  as  contemlinffl 
for  the  interests  of  the  creditors,  antl  not  nierclvl 
as  representing  the  person  or  estate  of  tlie  liank-f 
rupt ;  they  therefore  will  not  be  estojijieil,  as  the! 
bankrupt  might,  from  disputing  tlie  valiility  ofl 
the  cognovit  and  subsequent  prueeedini'sonthel 
grounU  of  fraud.  Ponton  v.  Mimilk  7  {)  Rf 
301.  '■    ' 

The  plaintiff  before  the  sale  gave  tlie  slierilf  a 
memorandum  authorizing  liim  to  liid  on  his  ac-l 
count  to  the  amount  of  the  debt  and  oosts  in  thJ 
suit.  Under  this  the  sheriff,  instead  of  liiililinj 
gradually,  bid  at  once  the  full  ainount,  iiiilj 
bought  in  tlie  land  :— HeM,  that  the  iihiiutil 
had  clearly  no  ground  of  action  a^'aiiist  him  I'oH 
so  doing  ;  and—  Quicre,  whether  the  writing 
could  be  construed  as  more  than  an  anth(irit\\| 
and  whether,  if  the  defendant  liad  disiegank.l  iJ 
altogether,  any  action  could  have  been  laiiiij 
tained.     MnrMe  v.  Thomas,  l.T  (^».  B.  32I. 

A  sheriff  returned  to  a  ven.  ex.  and  fi.  fa. 
residue  against  goods,  that  he  had  ii!ade.*.")0,  oull 
of  which  he  had  paid  a  collector  nf  taxes,  .*lS.,'!l 
claimed  by  the  collector  as  taxe.':,  due  liy  dcfenJ 
dant  at  the  time  of  the  seizure  uiidet'  the  wri| 
on  land  upon  which  the  goods  weie,  aiiij 
which  the  sheriff  had  notice  prior  to  the  .'■ale, 
and  that  he  had  retained  the  lialauoe  tmrapll 
his  fees,  &c.  No  distress  had  been  ni.ulo  bjj 
the  collector : — Held,  that  tlie  .■.^heritF  nmj 
account  to  the  execution  cr..>ditor  for  the  W^ 
because  a  distress  by  the  collector  is  a  iieeessari 
antecedent  to  obtaining  the  benelit  of  the  stail 
ute.  Adshead  y.  Grant,  4  l*.  H.  \i\.-.\.  Will 
son. 

Declaration  against  a  shcri ff  for  f  dsely  certityl 
ing  that  there  were  no  cxeontion.s  against  thi 
lands  of  one  H.  Plea,  on  e(|nitalile  gimiinlsi 
substance,  that  the  plaintiffs'  agent  duly  .mtlioij 
ized  in  tliat  behalf,  late  in  the  day,  ami  .ifta 
defendant's  office  was  closed,  apiilied  to  (Wea 
dant's  clerk  for  the  certitieate  on  the  stMti 
that  the  clerk  having  declined  to  return  to  thj 
office  to  make  the  requisite  Kcairli,  the  iiLiintiiS 
agent  then  represented  to  him  that  tlieiJ,iiiij 
tiffs  were  aware  of  their  own  knowleilf.v  ihi 
there  were  no  executions,  and  would  takethf 
risk  of  there  being  any,  and  would  nothnlilil 
fendant  responsible  if  such  eertilic.ite 
prove  untrue,  of  which  the  .igent  s.iid  there  1 
no  danger  whatever,  and  the  elerk  tlu'renp( 
signed  the  certificate  at  the  agent's  re(|iie!t,i| 
reliance  solely  upon  such  representations,  i 
without  searching  as  his  duty  recjuired,  amli 
der  the  belief  induced  by  such  rurresentatioi 
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ii^r  becnnie  tliel 
1-  an  c-x>'(.'uti(jn.l 
1.  T.  2Vict, 


that  there  were  no  executions,  anil  upon  the 
(lerstandiiig  aforesaid  that  no  responaibility 
IiulJ  attach  to  defendant :— Held,  on  demur- 
r  a  i(0(hI  defence,  for  it  shewed  tliat  the  cer- 
fcitt)  was  obtained  by  the  false  repr  sentation 
of  the  wlaiiititls'  agent  made  by  him  at  the  time, 
;,raliicii  the  plaintiffs  were  responsible.  The 
SdHn-uritici  Co.  V.  Ta„lor,  29  Q.  B.  376. 

]n  trover  .or  the  value  of  a  piano,  sold  by  the 
deiemlaiit,  as  sheritl^',  under  an  execution,  it 
«)pearcd  that  .-u  interplea<ler  had  been  directed 
uto  the  piano,  the  plaintiif  to  give  the  usual 
purity  within  twenty  days  for  its  value,  to  l)0 
ippraiswl  by  defendant.  The  defendant,  though 
jiulitd  to,  neglected  to  appraise  the  piano  until 
itw  impossible  for  the  plaintiff  to  give  security 
»itliiu  the  reijuired  time.  Security  was,  how- 
juT  aiterwarils  given,  but  the  defendant  never- 
thdiss  sold  the  piano,  contending  that  hf  ^-as 
jnstilieil  in  so  doing,  as  the  plaintiff  h  I  not 
complied  with  the  terms  of  the  order  -.—Held, 
that  the  plaintitt'  having  been  prevented  by  the 
deieiidimt's  neglect  from  complying  with  the 
,nler,  defemlant  was  estopped  from  saying  that 

eiititf's  noncompliance  therewith  justihed 
I  ill  selling  :— Held,  also,  that  the  effect  of 
tlie  defendant's  neglect  was  either  to  deprive 
tim  of  the  protection  of  the  order  or  to  operate 
J!  a  waiver  of  the  time  thereby  limited  for  giv- 
liiij-  security  ;  that  if  the  former,  ho  -,  •  ■  not 
JDsliticd  by  the  order  in  selling;  '  ■•.;.  "ter, 
heffiisnot  justified,  after  the  bond  .  all'  •■  ed 
jml  filed,  of  wliich  he  had  notice  ;  b\,i;  win  cher 
kehador  had  not  notice  of  thj  alluwanct  ynd 
fcgof  the  ':,.ad.  xleld,  that  his  duty,  uader 
tic  circu.nstances,  was  lO  have  ascertaiii;"il 
whi'ther  ;he  payment  had  been  made  or  security 
given  bi  lore  selling,  and,  if  so,  to  have  with- 
tovufom  possession.  Black  v.  Ucijiwlds,  43 
Q.  R  jOS. 

Sen  bk,  tliat  this  court  would  entertain  a  bill 
lli'tht  nurixise  of  compelling  a  sheriff  to  convey 
Iprdpeity  sola  nnder  an  execution  ;  but  to  such  a 
Ibiil  the  OA;>i:iition  debtor  whose  property  has 
Ibeensoh.  musi  be  made  a  party.  Witham  v. 
I&iirt,  5  L'hv.  -'03. 

See  Ci  mmhig'i  v.  U»her,   1  P.   R.  15  p.  3564. 

See,  also,  CLunhcrs  v.  Modencdl,  5  L.  J.  188, 


VII.  Actions  auain.st  Sureties  of  Sheriff. 
1.  For  Misconduct  of  Sheriff. 
[SiitR.  S.  0.  c.  .10,  Ks.  3~„'5.] 

Where  c  ]ilaintiff  declared,  that  on  a  fi.  fa. 

piiist  his  yoods  a  sheriff  levied  and  made  the 
lelit,  hut  falsely  returned  nulla  bona  ;  by  reason 
ifuhioh  a  ca.  sa.  was  issued  and  lie  was  arrested 
ml  again  compelled  to  pay  the  money  : — Hel  I, 

latasutKcient  damage  was  shewn  to  make  .he 
iheritl  "8  sureties  liable  as  for  the  wilful  miacon- 
Hoot  of  the  sheriff.  Hexon  v.  Hamilton,  6  O.  S. 
lllj. 

1(1,  that  the  return  of  nnlla  bona  by  the 
Iherill  to  the  plaintiff'  's  writ,  under  the  circum- 
'ucesdt  this  ease  as  fully  reported,  was  such 
ilinl  misconduct  as  gave  a  right  of  action  under 
ecovcuant.  I'lundinan  v.  7)ickson  K  cJ.,  8  Q. 
1.281, 

[The  sheriff  having  obtained  an  interpleader 
iderit  was  directed  by  thf  ,;Ourt  that  in  the 


meantime  the  sheriff  should  sell  the  goods  claimed 
taking  satisfactory  security  for  the  payment. 
The  sheriff'  did  sell,  and  took  as  secu;-ity  an 
undertaking  from  parties  not  resident  within  the 
jurisdiction  which  he  subsequently  offered  to 
assign  to  the  now  plaintiff,  in  whose  favour  the 
issue  had  been  found,  but  it  was  declined.  Being 
pressed  by  plaintiff' to  give  him  the  benefit  of  hi» 
writ  he  returned  nulla  bona  :— Held,  such  wilful 
misconduct  as  rendered  the  sheriff  and  his 
sureties  liable.     S.  C,  9  Q.  B.  266. 

It  is  a  good  breach  of  the  surety's  covenant 
to  shew  that  the  sheriff'  sold  the  defendant's 
property  for  more  than  sufficient  to  satisfy  the 
debt,  and  afterwards  wrongfully  sold  it  at  a 
reduced  price,  causing  a  loss  to  defendant  of  the 
difference.     Saiulertion  v.  Hamilton,  I  Q.  B.  460. 

The  sureties  of  a  sheriff  are  not  liable  under 
their  covenant,  given  in  accordance  with  3  Will. 
IV.  ch.  8,  as  for  wilful  misconduct  by  the  sheriff, 
where  it  consists  in  a  mere  error  in  judgment  in 
deciding  bona  hde  upon  the  prioiity  of  executions 
in  his  hands.  Bradhttrij  v.  Adams  ct  at.,  1  Q.  B. 
538. 

The  declaration  was  in  covenant  against  the 
sheriff  and  his  sureties,  under  3  Will.  IV.  c.  8. 
The  second  breach  stated,  in  substance,  that  the 
sheriff  having  received  a  ea.  re.  to  arrest  one  T., 
a  person  without  any  authority  from  the  sheriff 
arrested  Inm  ;  that  T.  went  to  the  sheriff' and 
gave  him  a  bail  b<md  for  his  appearance,  which 
the  sheriff,  not  knowing  bt't  tliat  tlie  warrant 
authorized  the  arrest,  toolc.  'J'he  second  plea 
to  this  breach  stated  that  the  plaintiff  having 
knowledge  of  this  insisted,  while  the  process 
WivS  current,  on  the  sheriff 's  making  an  effectual 
arrtst : — Held,  on  general  demurrer,  that  this 
plea  was  no  answer.  But — Held,  that  this 
breach  did  not  shew  such  wilful  misconduct  by 
the  sheriff"  as  to  sustain  an  action  against  him 
and  liis  sureties  under  3  Will.  IV,  c.  8.  Qu.xre, 
whether  under  the  circumstances  the  court 
would  not  hold  the  bail  precluded  from  denying 
an  arrest.  Mcintosh  v.  Jarris  tt  uL,  8  Q.  B. 
530. 

What  is  done  at  the  plaintiff's  own  suggestion 
cannot  be  complained  of  as  wilful  miscoiuluct. 

s.  a,  ii>.  ■>, 

A  s.ie"'.!  .-:  h  -tics  are  not  liable  for  an  acci- 
denta'  lip  o'  ^  ...?>  If  or  his  clerk,  in  reciting  in  a 
bail '  •'  "  tb  t  the  actioi'  is  in  the  County  Court, 
when  it  "s  I  the  C  ,iiiiuon  I'leas.  Nelson  v» 
Babii  et  «-.         O.  B.  "235. 

Neglecting  to  retu/n  a  writ  is  misconduct  for 
which  the  Siirt^Lies  are  responsible.     /  b. 


2.  Fijv  not  Pai/inij  over  Money. 

In  an  action  on  a  sheriff's  covenant,  it  is  a 
g'.^od  b.-eacb.  to  state  that  he  was  indebted  in  a 
named  sum  for  money  had  and  received,  with- 
out f.pecifying  how  or  on  what  occasion  the 
money  was  received.  t'onunercial  Bunk  v. 
Jar  vis  et  at.,  6  O.  S.  474. 

li'^'iiblo—  ♦^'••it  if  a  sheriff  having  an  execution 
ag.'t '■."♦•  r-  j.erso  .  v  nhinn  he  is  indebted,  agree 
witft  i-iiai  persm  to  assume  the  execution  ami 
pay  i\  to  the  plaintiff,  and  receives  from  the 
aeatot  -iredit  f.ir  so  much  on  the  debt  due  from 
himself,  V'.t  does  not  pay  over  the  money  to 
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i^'c'^.RIi'F. 
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the  plaintiff  in  the  writ,  that  this  is  such  con- 
duct as  the  sureties  will  be  aniwerable  for. 
McMartin  v.  Graham  et  al.,  2  Q.  II.  366. 

Defendant  M.,  as  slicriff,  gave  a  bond,  with 
the  other  two  defendants  as  sure  ties,  covenant- 
ing that  M.  should  i>ay  over  all  rioneys  received 
by  virtue  of  his  office  as  sheriP..  On  the  19th 
of  February,  1859,  judgment  'k-as  given  for  the 
crown  against  M.,  on  a  sci.  fa.  brought  to  cancel 
his  appointment,  but  no  writ  of  discharge  ever 
issued,  and  his  successor  was  not  appointed  until 
the  3rd  of  October,  1859.  On  the  13th  March, 
1859,  a  ti.  fa.  was  placed  in  M.'s  hands  at  the 
suit  of  tlie  now  plaintiff  against  one  K.,  and  on 
the  29th  of  June,  1859,  the  said  M.  received  the 
amount  endorsed  on  tlie  said  writ,  but  never 
paid  it  to  the  plaintiff  : — Held,  that  M.'s  sureties 
were  liable,  for  M.  M-hen  he  received  the  money 
was  de  facto  in  possession  of  the  office,  and  the 
money  was  received  by  him  colore  officii.  Kent 
V.  Mercer  et  al.,  12  C.  P.  30. 

Where  the  plaintiff  had  recovered  judgment 
against  a  sheriff  for  falsely  returning  nulla  bona 
after  he  had  made  the  money  : — Held,  following 
Sloan  i\  Creasor  et  al.,  22  Q.  B.  127,  that  he 
could  not  afterwards  sue  the  sheriff  and  his 
sureties  on  their  covenant,  for  not  psiying  over 
such  money.    Miller  v.  Corhett  et  al.,  20  Q.  B.  478. 

Held,  that  the  statutory  liability  of  a  sheriff 
and  his  sureties  under  sec.  20  of  27  &  28  Vict, 
c.  28,  for  not  paying  over  raonej's  received  by 
the  sheritl",  only  applies  to  moneys  acquired  by 
the  sheriff  by  virtue  of  his  office,  for  the  pur- 
pose of  being  paid  over  to  a  party  to  some  legal 
proceeding.  Where,  therefore,  M.  having  been 
arrested  on  a  capias,  the  plaintiff  in  lieu  of  a 
bail  bond,  deposited  i^SoO  with  the  sheriff,  and 
obtained  Sl.'s  release,  but  the  plaintiff  having 
subsequently  i-endered  M.  to  the  sheriff,  he  was 
again  put  in  gaol,  where  he  remained  until,  be- 
coming insolvent,  he  was  discharged  by  an  order 
in  insolvency  : — Held,  that  the  plaintiff  could 
not  sue  the  sheriff  and  his  sureties  on  their  statu- 
tory covenant  for  tlie  omission  or  default  of  the 
sheriff  in  not  paying  over  the  above  amount  to 
the  plaintiff.  Qu;ere,  as  to  tlie  effect  of  the  in- 
solvency proceedings  on  the  plaintiff 's  right  to 
the  money.     Kero  v.  Puwell  et  al.,  25  C.  P.  448. 


3.   Pleading. 

In  an  action  iigainst  a  sheriff  and  his  sureties, 
on  their  covenant,  fur  not  returning  a  fi.  fa.  and 
the  money  made  thereon,  it  is  necessary  to  set 
out  the  judgment.  Bid  well  v.  McLean  et  al.,  5 
O.  S.  690. 

The  declaration  set  forth  the  statutory  cove- 
nant of  sheriff  and  sureties,  and  alleged  that  the 
plaintiff  caused  a  writ  of  liab.  fac.  and  fi.  fa.  to 
De  placed  in  tlie  sheriff's  hands,  under  which  he 
had  levied  ^151,  which  he  had  not  paid  over  : — 
Held,  bad,  in  not  alleging  any  judgment  to  war- 
rant the  ti.  fa.,  but  that  it  was  unnecessary  to 
allege  that  the  money  was  received  while  the 
covenant  was  in  force.  That  there  being  nothing 
to  shew  Uie  covenant  sueil  on  was  qualitied  as  to 
time,  in  the  absence  of  such  an  allegation  the 
presumption  is  for  the  continuance  of  liability. 
JioberttiOH  v.  Fortune  et  al.,  14  C.  P.  444. 

In  an  action  by  a  defendant  in  an  execution 
against  the  sureties  of  a  sheriff  on  their  covenant 


(^'■irationiifHij 
""  '  agalnstl 


» ut. ; 


under  the  statute,  for  misconduct  nf  the-  sli   »! 
in  the  execution  of  the  writ,  tlic  iliclarati 
not  set  forth  the  judgment  in  the  suit 
himself.     Sanderson  v.  Hainillim,  \  Q.  jj  ;j.,. 

A  declaration  again.st  a  sheriff's  surety  set,, 
a  judgment  and  execution  against  tlieiibintiif 
a  former  suit,  and  that  the  shcriti  liiul  k'vit,! ti" 
debt,  but  falsely  returned  nulla  iMiiia,  liy  nii.  " 
of  which  return  the  plaintiii'  was  <ilili'(;e,"i  t,,''™J 
the  debt  again :— Held,  bad,  on  gi  laral  ikii;u-j!r 
in  not  shewing  how  the  plaint  ill' \va.s  c.niiitiui 
to  pay  twice,  the  first  payinent  having  ,lisib,r-^!!i 
the  debt.     Bai-is  v.  Uumitton,  U  (i.  ,s  \\\  ' 

In  covenant  against  a  shurin  "s  surety,  it  i,| 
sufficient  to  allege  that  money  was  reciivdl  I,  I 
the  sheriff,  as  sheriff,  without "statini;  "liv  vfl 
tue  of  his  office,"  but  if  the  plaintTff  ni!,;t  t,J 
aver  that  the  receipt  of  the  nioiiLy  by  the  siiinJl 
was  after  the  execution  of  the  covci'miit  Iv tl  I 
surety,  the  declaration  will  \w  had  (pn  ,-(.ii,ml| 
demurrer.  Davis  v.  HamiUu,,,  H.  'f  4\i 
Summers  v.  Hamilton,  6  O.  S.  113, 

In  a  declaration  against  the  sureties  of  a  siunj 
it  is  not  m -"sary  to  niaku  any  iimieit  (,i  tlid 
covenant.     .     '  rae  v.  Haniilloii,  ti  (),  s.  1,",, 

In  an  acti'>i  *•  ,i  sl-.-M-itf  ami  his  sm-ftia 

on  their  covuii.....  i-.i^r  2  \\"\\\.  IV.,  e.  S  itiJ 
a  good  plea  in  al:'  it  "t  that  aimtlior  aet'.,,u  f..| 
the  same  cause  is  j  ■  ;:ig  ag.unst  the  slurii 
alone.  Vnmmercial  Bank  v.  .Jm-ris  ,i  (j/..  tin  J 
257.   See  Milk-r  v.  Corhett,  25  Q.  B.  478,  p.  ,1,^-1 

Where,  in  covenant  against  a  sheriff's  >r,r  !v,j 
the  plaintiff  set  out  a  jtidgim-nt  on  "a  i;r, 
and  undertaking,"  and  a  ti.  fa.  issued  theri.ii.tij 
which  the  slieriff  had  niado  a  t'r.lse  letmii ; 
the  defendant  pleaded  no  ti.  fa.  on  the  judjiuntj 
to  which  tlie  plaintiff  replied,  setting  out  a  li.  iJ 
thereon,  but  which  recited  a  lecdvei-y  oti  "hni. 
mises   and   undertakings,"   and    defeinliu; 
muired  specially  for  the  variance  :— fleM,  tl.j 
the  replication  was  suthoicnt  in  this  aetimi:  ani 
that  as  the  sheritl   could   not   have  iii;i,lij  thj 
variance  a  ilefenco  after  liii\  iiii;  acted  h|  ,,ii  tij 
writ,  his  surety  could  not.     lluij  v.  y/.i,/ 
O.  S.  110. 

In  covenant  ag.aiuat  a  slieritf's  suretii«,  tbJ 
breach  a.s8igned  was,  that  the  sheiilt  ariistflf 
debtor  and  afterwards  allowed  him  to  ivjJ 
Defendants  pleaded  that  the  gaol  was  aeii,Kiitl| 
destroyed  by  tire,  and  so  tlie  delitor  esapoi 
Held,  bad,  for  not  denying  that  the  tire  mMitrd 
through  the  negligence  or  di  'aiilt  of  the  dkn 
or  his  deputy.  Corh-nj  v.  Uralmm  it  ii!., 
Q.  B.  315. 

It  is  a  sufficient  breach  of  tl'.e  covenant  ihij 
the  sheriff  would  ])ay  over  moneys  reeeiviii  I 
him  "  that  he  had  by  virtue  of  his  office  mvivei 
certain  moneys  which  the  plaintiffs  are  nititla 
to,  according  to  the  true  intent  and  nuiiniiii:! 
the  covenant,  to  wit,  t'.'iO,  within  the  feiir  .vfai 
mentioned  thereby,  but  that  he  iicglectii  iin| 
refused  to  pay  them  to  the  [ilaiiititis.  aliiimij 
often  requested  so  to  do."  Hhiitrr  it  d 
Orahamet  al.,  2Q.  B.  164. 


4.   Eridcnre. 

The   sureties  are   concluded  by  the  sluriff 
return  to  a  writ  of  ti.   fa.   of  money  iin'l^. 
cannot  shew  that  there  was  a  prior  exi  uli(( 


MtfT  the  (loct 
llut  stay  an  aetii 
loivoiii'iiit  for  a 
Ireonvcry  shall  li 
|rtS('iit,itivcs,  nor 
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s  surctu-,  tin 
ii-i'iti  arresteii 
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i  *liich  ought  to  have  been  first  satisfied,  and  was 

I  Jot.    Shiiter  ct  nl.    v.   Graham  et  ah,  2  Q.  B. 
IM. 
Nor  can  they  be  relieved  after  such  return,  by 

i  ih'wini!  thftt  the  money  was  not  in  fact  made, 
ven  although  an  issue  be  raised  ujiou  thoplead- 
tm  whether  the  money  was  actually  made  or 

[  ^'  ph,l,,  V.  McDumull,  6  0.  S.  2-)S. 

The  court  refused  to  relieve  a  sheriff  'a  surety 

1  jfijr  damages  had  been  assessed  against  him,  by 

Jliffl-ing  hini  to  plead  that  he  had  already  paid 

theimiountof  his  covenant  under  the  statute. 

|mv.  McDonald  et  al.,  6  0.  8.  238. 

It  must  be  shewn  that  the  default  sued  for 
I  ((Kiki'laee  during  the  term  for  which  the  sureties 
tercliahle  under  tlieir  covenant.     Mc Martin  v. 
{Otihrntlal,  2Q.  B.  305. 

7i.  Stayln'j  ProcH'tlhi;is. 

[ScenowR.S.  0.,c.  10,  s.  24-] 

The  court  will  not  stay  proceedings  against 
jislierilT's  surety,  who  has  sufl'ered  judgment  by 
I  default,  on  the  gi'ound  that  he  has  already  paid 
I  the  full  animint  of  his  li.ibility,  unless  such  pay- 
I  neiit  were  attor  plea  pleaded  ;  and  the  costs  of 
lictifiiis  lirouijht  against  the  sureties  cannot  be 
liccluiled  in  making  up  the  amount  for  wliicii  he 
|i»li..ijle  under  his  covenant.  J/Uoii  v.  J/ani- 
IjJwi,  GO.  .S.  Km 

.\ft<'r  the  decease  of  a  ahcriflf,  the  court  will 
lliotstayan  aetion  against  his  sureties  on  their 
IcoTenfiiit  for  a  default  by  the  sheriff  until  a 
iRcnvcry  shall  bo  had  aga-nst  the  sheriff's  rep- 
iRsentitives,  nor  will  thoy  direct  that  the  oxe- 
Iflitiim  iw  the  jiiilgmcnt  agiiinst  the  sureties  be 
liiiinrseil  to  levy  first  of  the  property  of  the 

leriff.  J/dcWs  (7  al.  v.  Graham  ct  al.,  1  Q.  B. 
1521. 

Where  si. end  executions  had  been  obtained 

ipinst  the  sheriff's  sureties,  exceeding  the 
jimomitof  their  bond,  which  was  in  £125  each, 
Ithty  Were  directed  in    chambers   to   pay  the 

Edunt  of  their  respective  liabilities  to  the 
jihtriti'  to  whdiu  the  executions  were  directed, 
liith  the  costs,  and  then,  upon  apidication  to 
■the  court,  jiroeecdings  against  them  were  stayed. 

~'dw,l  id.  v.    Jiahi/  et  «/.,  2  P.  K.    117.— 

ioms. 

Where  the  sheriff  h.ad  substituted  one  surety 
'r another  under  sec.  0  of  3  Will.  IV.  c.  8,  after 
Ihe  notice  had  been  given  under  14  &  15  Vict.  c. 
W,  kt  through  negligence  a  judgment  had  been 
Bteft'd  against  the  old  sureties  for  subsequent 
fcfanlts.  relief  was  granted.  Hutchinson  v.  Bobij 
iiiltWW.  1:20.— Burns. 

See,  also,  Craiij  v.  Rnttan,  2  L.  J.  67. 


6.  Other  Cages. 

.\fter  a  sheriff 's  death  his  personal  reprcsen- 

Ttives  aiuiot  l)e  joined  with  Lis  sureties,  in  an 

^tionon  the  covenant  under  3  Will.  IV.,  c.  8, 

f  a  default  by  the  sheriflf  in   his  life-time. 

M'M  V.  Hamilton,  H.  T.  3  Vict. 

l^Ticre  a  sheriff  dies,  and  after  his  death  his 
>ty  makes  a  false  return  to  a  writ,  the  remedy 


is  against  the  sureties  given  by  the  deputy  to  the 
sheriff,  and  not  against  the  suret'es  given  by  the 
sheriff  himself.     McLend  v.  Boulton,  2  Q.  B.  44. 

Sureties  of  sheriff  of  united  counties — Disso- 
lution of  union,  effect  of — Duration  of  coveiiuut — - 
3  Will.  IV.  c  8,  and  4  &  5  Vict,  c  01.  Thomp. 
sou  el  al.  V.  McLean  et  al.,  17  Q.  B.  495  ;  Hatch- 
iiison  V.  Bain/  et  al.,  2  P.  R.  12(5. 

Action  against  executors  of  W.  on  a  judgment 
obtained  against  F.  as  sheriff,  i\ud  A.  &.  W.  as 
his  sureties.  Plya,  that  no  ti.  fa.  was  issued, 
indorsed  to  levy  of  the  goods  of  the  sheriff,  iu 
the  first  place,  and  in  default  to  levy  of  goods  of 
A.  &  W.,  as  reipiired  by  statute  (".  S.  U.  (.'.  c  38, 
s.  9.  On  demurrer — Held,  that  the  endorseiucnt, 
if  not  in  accordance  with  the  act,  might  be  set 
aside,  but  the  proceedings  taken  thercuader 
would  not  be  void  ;  and  that  there  was  notb  iiig  in 
the  statute  preventing  au  action  being  brought 
on  the  judgment  sued  on.  Quaere,  whether  the 
plahitiff  im  a  judgment  recovered  herein  would 
luit  lie  bound  to  endorse  his  writ  to  levy  first  of 
the  gomls  of  the  sheriff,  kc.  As  to  the  sufficiency 
of  the  declaration — Held,  th.at  the  judgment  sued 
on  was  joint :  that  such  judgment  did  not  ren- 
der the  defendants  therein  joint  coutractm-s  with- 
in C.  S.  U.  C.  c.  78,  s.  (5 ;  and  that  the  action 
could  not  be  maint.ained  against  the  sureti"*  as 
surN'ivors,  the  plaintift'  's  remedy  being  by  revi- 
vor or  suggestion  under  C.  S.  U.  C.  c.  22,  s.  .')12. 
Gilchrist  v.   ir<//«'r  et  al.,  14  C.  P.  404. 

See  Mclntonh  v.  Jarci-i,  8  Q.  B.  535,  p.  .■^511. 


VIII.  Actions  and  Procef.dint.s  by  Sheriff. 

I.  On  Uudcrtakinij.^  for  Return  of  Goodr:. 

A  bond  by  a  party  whose  goods  are  seized 
under  a  ti.  fa.,  to  deliver  them  to  the  sheriti  on 
request,  moans  merely  that  they  shall  be  forth- 
coming when  demanded,  .and  the  sheriff  cannot 
insist  on  the  party  removing  them  to  any  par- 
ticular place  within  ♦^he  district.  And  where, 
in  such  a  case,  the  obligor  has  once  delivered  up 
the  goods  to  the  sheriti',  the  conditi(m  is  per- 
formed ;  and  his  refusing  to  give  them  nit  on  a 
subseiiuent  occiision  is  no  breach  of  the  condition. 
Malloch  V.  Patterson,  1  «J.  B.  201. 

Plaintiff,  a  sheriff,  sued  defendants  on  a  bond 

to  re-deliver  to  him  goods  seized  in  execution,  on 

a  certain  day,  at  a  certain  inn.     The  jury  v.-ere 

told  the  plaintiff  ought  to  h.ive  a  verdict  for  Oa., 

the  sum  remaining  unpaid  upon  the  execution, 

I  but  they  found  for  dcfondants.     Notwithstiuul- 

1  ing  the    smallness   of    the    verdict    the    court 

I  granted  a  new  trial  witluuit  costs.  •  Moodie  v. 

I  Bradshaic  et  al..iQ.  B.  199. 

A  sheriff  seized  goods  under  execution,  but 
left  them  in  the  possession  of  the  execution 
debtor  upon  receiving  a  receipt  for  the  same, 
with  an  undertaking  to  deliver  them  to  the 
sheriff  when  requested  : — Held,  that  the  shi'ritf 
had  not  such  a  possession  of  the  goods  as  pre- 
cluded the  landlord  from  distraining.  Mclutijre 
v.  Sfataelal..  4  C.  P.  248. 

A  plea  that  after  the  making  of  the  Ijond,  and 
before  suit,  and  before  defendants  h.ad  been 
called  upon  to  return  the  goods,  the  landloril  of 
the  execution  debtor  seized  them  on  a  distress 
for  rent,  and  took  them  out  of  defendants"  con- 
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trol,  whereforo  they  were  unable  to  return 
them  ; — Hehl,  no  defence.  Hajitlje  v.  Finch  tl 
al.,  14  Q.  B.  24!). 

The  sheriff'  seized  goods  under  execution,  but 
forbore  to  remove  tfiem,  on  receiving  a  bond 
from  defendants  to  deliver  them  up  to  him 
when  refjuested.  When  his  bailiff  went  uiLer- 
wiirds  to  sell,  he  found  that  the  household  fur- 
niture, worth  more  than  the  exeuution,  had 
been  distrained  1)y  the  debtor's  landlord  for  rent, 
and  on  referring  to  defendants  he  was  told  that 
he  miglit  go  and  take  it  at  his  peril  ; — Held,  that 
the  condition  of  tin;  bond  was  broken,  and  the 
sheritt'  entitled  to  recover  tlie  amount  of  the 
execution,  tliough  there  were  other  goods  on 
which  he  might  have  levied.     S.  C,  III.,  4{j8. 

In  an  action  against  one  of  two  obligors  on  a 
joint  and  several  bond,  reciting  that  the  plaintiff 
as  sheriff',  had  seized  goods  under  a  fi.  fa.  at  the 
suit  of  O.  against  C,  the  other  obligor,  and  S., 
and  conditioned  to  be  void  if  the  obligors  sliould 
deliver  the  same  to  the  sheriff',  at  sucli  time  and 
place  as  he  should  apjjoint  :— Held,  not  necessary 
to  shew  a  demand  on  both  obligors.  Forlune 
V.  Vockburn,  2'2  Q.  B.  359. 


2.  Atjainsl  Deputy-Sheriff  or  Bailiff  for  Escape. 

Where  in  an  action  on  a  bond  by  a  sheriff 
against  his  deputy,  the  breach  assigned  was, 
that  tlie  order  of  a  judge  was  delivered  to  the 
dejiuty  for  the  committal  to  close  custody  of  a 
debtor  admitted  to  the  limits,  and  that  the 
dejjuty  had  arrested,  but  suffered  him  to  escape  ; 
tile  breach  was  lield  bad,  because  it  was  not 
alleged  either  that  the  del)tor  was  on  the  limits 
when  the  order  was  delivered  to  the  deputy,  or 
that  lie  was  arrested  on  the  limits  by  the  deputy 
under  it.  Commercial  Bank  v.  Jarvis,  E.  T.  5 
Vict. 

Under  a  plea  of  not  guilty  to  an  action  for 
escape  by  the  sheriff',  a  bailiff'  can  only  disprove 
the  negligence.  He  cannot  prove  any  sjiecial 
contract  of  service.  Euttau  v.  Shea,  5  Q.  B. 
210. 

An  action  on  the  case  lies  by  a  sheriff'  against 
a  bailiff'  for  '.  v,ligcnoe  in  allowing  an  escape,  in 
coiise(piencc  of  which  the  sherifi'  had  a  verdict 
against  liim  for  nominal  damages  ;  and,  Semble, 
that  ill  such  an  action  the  sluriff'  may  recover 
both  the  costs  of  the  action  against  himself  and 
his  own  costs,  although  no  notice  of  that  action 
had  lieen  given  to  the  bailiff  by  the  sheriff,  tlie 
bailiff  not  being  concluded  by  the  former  verdict, 
if  \\v  had  no  opportunity  of  defending  in  the 
sheriff'' f.  name.     lb. 


3.  For  False  Representalion. 

A  sheriff  cannot  maintain  an  action  on  the  case 
as  for  a  fraudulent  representation,  when,  having 
seized  goods  on  an  execution  of  a  third  party, 
he  is  afterwards  instructed  by  defendant  to  seize 
the  same  goods  on  his  execution,  although,  on  an 
adverse  claim  being  set  up,  the  plaintiff  in  the 
first  writ  withdraws  his  execution,  and  defen- 
dant refuses  either  to  withdraw  his  or  to  indem- 
nify the  sheriff,  and  the  adverse  claimant  after- 
wards prosecutes  the  sheriff',  and  recovers  for  the 
illegal  seizure  and  detention.  Jarvis  v.  The 
Commercial  Bank,  6  O.  S.  337. 


Declaration,  that  one  A.  havini,' a  jn,i,,^  .] 
against  B.  &  B.,  his  attorney,  (ilofeinlant,  1  ' 
livered  a  ii.   fa.   to  the  plaiutill'  -m  aburitf     i 
falsely  represented  th.'it  cartaiii  gi,(,(l„  j,,  tin',? 
session  of  one  Burns,  were  the  goods  of  IJ  *  i? 
and  dill  cted  the  plaintiff' to  levy  tlium  ;  tliit  tl '  I 
plaintiff'  believing  said  reprcsuiitutioii  to  w'  tml.  | 
levied  and  sold  the  said  goids,  ami  that  ho  rt  1 
plaintiff,  afterwards  suffered  damai,'e  in  an  aotj, '  1 
brought  by  Burns,  the  owner  of  the  gtioils  '^l 
Held,  it  being  expressly  stateil  that  tlniowait  J 
false  representation  and  tliat  dcfimhuit  (Ijruuttill 
the  plaintiff  to  levy,  that  under  tlie  aiithcjritvl 
of  Humphrey  >'.   Pratt,  5  liligh,  \,  i[,  154  j/ j 
declaration  was  good.     MooiUev.  JJuwmll  Ur 
P.  555.  •'    '     •-'; 

Second  plea,  that  defendant  honestly  believcill 
the  goods  liclonged  to   B.  fi  1?.,  ami  iiiaile  sue]/ 
representation  only  to  assi.st  the  iiliiiitiHinty 
execution  of  the  writ.     Held,  bad,  as  an  answtp 
merely  to  the  false  reprcsent:ition.  Init  iiu 
tlie  direction  to  levy,  which   was  the  .siihstnicil 
of   the   complaint.     Held,  also,  that  tlie  .nj 
could  not  be  sustained    witliout   shewiu"  tbJ 
the  plaintiff"  had  actually  himself  sufiereitilamJ 
age  ;  and  that  damage  sustaineil  by  \V,,  jlij 
plaintiff's   bailiff',    and   E.,    his  assist:mt,' tlii 
action  being  brought  for  E.'s  beiielit,  would 
suffice.     lb. 


4.   For  PurchuKe  Money  on  Salm. 

The  sheriff,  as  well  as  the  treasurer,  majl 
mai'it  ■  assu'  ,;  for  the  price  of  land  soldfj 
taxes;  .iitin  .-iiu^li  an  action  it  should  he  es| 
liressly  averreii  that  defendant  jn'oniised  tdnjJ 
for  the  land  and  accept  a  certificate  within  j 
reasonable  time.  Semble,  that  the  shoritf  niajl 
recover  in  assumpsit  for  the  price  (if  g  unls  o| 
lands  sohl  by  him  under  execution  in  ordinal 
cases.     Jarvis  v.  Cay  ley,  II  Q.  15.  '2S'2. 

As  regards  a  purchaser  of  land  sold  ('(irtistj 
it  is  to  be  assumed  in  the  first  instanie  tliij 
the  sale  was  authorized  and  regular,  mul 
any  thing  was  in  fr.ct  done  which  emild  iiivalil 
date  it  or  defeat  the  title,  it  is  for  him  to  slitij 
it  by  plea.     lb. 

Held,  that  the  defendant  suifieiently  appe.ire 
to  be  the  highest  bidder  by  an  allegation  thai 
he  bid  and  offered  to  take  the  smallest  iiii,intit| 
of  the  respective  lots  for  the  taxes,  interest, 
expenses  due  thereon.     lb. 

Declfiration  by  a  sheriff  that  under  tl.  fa^ 
against  one  M.  he  offered  for  sale  hisstmiij 
goods  upon  certain  conditions,  viz.,  the  «li(ile 
be  offered  in  one  lot,  the  bidding  to  he  so  iinioh  ii 
the  pound  on  the  cost  as  ascertained  hvtkj 
stock  book,  which  should  be  examined  by  a  dil 
interested  party  and  all  errors  corrected,  Imtn 
change  to  be  made  in  the  iirices  stated  tlin 
the  purchaser  to  have  a  credit  of  ,3,  (i. !),  1-,  aa 
15  months,  on  furnishing  notes  endorseiitftH 
satisfaction  of  H.  &  V.  ;  and  that  if  any  purcli 
should  fail  to  comply  with  the  terms  the  goc 
should  be  re-sold,  and  he  should  lie  liable  fl 
any  deficiency  in  price  and  the  expenses  of  m 
re-sale.  Averment  that  defendant  parchai 
subject  to  such  conditions,  and  did  not  compl 
with  them,  whereupon  the  goods  were  resold  >t| 
loss  upon  the  first  sale.  Breacli,  nou-paynieDt^^ 
Buch  deficiency,  or  the  expenses  of  such  reu' 
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llTieilefenJaiit  pleaded  that  he  offered  notes  with 

j'  I  (iidoMers,  wliich  ought  to  have  satisKed 

I    1  H  4  ^  •• ''"''  ""'*  ''''*^y  unreasonably  refused 

[""prove  of  tliuni  ;  and  that  no  notice  of  the 

["J sale  wiw  given  to  him  ;— Held,  both  jdeivs 

lu'lmt  tliat  the  sheriff  couhl   not  lawfully 

liiike  such  a  sale  as  set  out  in  the  declaration, 

II  therefore  the  aetion  was  not  maintainable. 

t*  V.  i;."v.".  14  Q.  B.  38. 

rpoii  the  evidence  set  out  in  this  case,  being 

tctiim  l)y  the  siierifl'  for  the  i>rice  of  goods 

old  under  execution,  the  (|uestion  was,  whether 

ie  slicrift' liatl  I'l't  appropriated  the  money  in 

iefeuilanta'  hands  to    an  attachment,  without 

tttenwe  to  tlie  decision  of  the  court,  and  the 

jjrv  liiiving  found  for  the  plaintiff  the  verdict 

kii  sustained.     C'arraU  v.  The  Montreal  Bank, 

IQ.B.  18. 

The  slieriff  liehl  several  executions  against  one 
1,11  whit'li  no  seizure  was  made  untu  after  he 
il  alscomled  and  several  writs  of  attachment 
il  issued.  After  the  attachments  an  execution 
me  in  at  defendant's  suit,  and  the  sheriff  then 
1  p.'s  goods  under  all  the  writs,  and  defend- 
Bit  :it  the  sale  purchased  a  large  quantity  of 
tjiljtr.  The  sheriff  would  not  allow  him  to 
ike  it  away  without  paying  ;  but  defendant 
(DMiulcd  that  under  his  execution  he  was  him- 
:  entitled  to  the  money.  An  application  was 
Iteii  landing  by  one  of  the  attaching  creditors 
Hst  defendant's  judgment,  which  it  was 
Ei.ni;lit  would  determine  the  (juestiouof  priority, 
1  the  sherift'  agreed  to  let  defendant  take  the 
lalier  on  receiving  a  guarantee  from  the  Rank 
'  British  Nortli  America  that  they  Wf)uld  be 
iipdnsihle  for  the  payment  when  and  if  it  should 
t  decided  tliat  defendant  was  not  entitled. 
KKrwai'ds  the  sheriff,  returned  defendants  writ 
Ula  Imna  for  which  the  defendant  recovered  a 
inlict  against  him  for  more  than  the  amount 
liyatile  fnr  the  huuber  : — Held,  that  the  sheriff 
ijtntitled  to  recover  from  defendant  the  pur- 
ase  money  for  the  lumber,  without  waiting 
ktil  tlie  question  of  priority  between  his  writ 
Vi  the  attachment  had  been  decided,  for  that 
Dihtion  applied  oidy  to  the  liability  of  the 
ink  under  their  guarantee.  Carrall  v.  Potter, 
|Q.  B.  m.  I 

■The  demand  which  the  sheriff  has  against  de- 
Unts  as  pnrchasera  of  goods  sold  under  exe- 
ition,  net  being  a  mere  personal  demand,  but 
kbeingin  a  measure  the  agefit  of  the  plaintiff, 
pendants  are  not  entitled  to  set  off  his  personal 
|bt  due  to  them  against  the  claim  against  them 
ktlic  sherift'  in  his  official  capacity.  KinffsmiU 
iBmkofi'pper  Canada,  13  C.  P,  600. 


IX.  Lndemnity  Bonds  to  Sheriff. 

K^here  to  a  plea  of  non-damnificatus  to  an 
fern  brought  by  the  executrix  of  a  sheriff  on 
indemnity  bond  given  by  defendant  to  the 
nff,  for  seizing  and  selling  goods  as  the  pio- 
te  of  A,  on  an  execution  of  defendant  agamst 
Ithe  plaintiff  repHed  a  judgment  and  execu- 
■i  »gaiiist  A.  at  the  suit  of  the  defendant ; 
I  the  t«8tator  was  about  to  return  the  writ 
ul»  bona,  "and  that  defendant  gave  the  bond 
Bw  testator  to  seize  certain  goods  as  goods  of 
I  that  the  testator  did  accordingly  seize  and 
lad  that  he  paid  the  money  arising  from 


the  sale  to  defendant ;  that  an  action  of  trespass 
for  seizing  and  selling  the  goods  had  been 
brought  against  the  testator  by  their  owner,  and 
a  judgment  for  £m  \'2a.  4(1.,  recovered  against 
him  in  the  District  Court ;  and  so  he  was  damni- 
fied— the  replication  was  held  good  on  general 
demurrer,  the  court  holding  that  tlie  allegations 
were  sufficiently  certain,  that  the  seizure  had 
been  made  by  teatat(<r  on  defendant's  writ  and 
I)efore  the  return  day,  and  that  the  District 
Court  must  be  presumed  not  to  have  exceeded  its 
jurisdiction,  without  any  averment  to  that  effect. 
Hamilton  v.  McFarluml,  E.  T.  3  Vict. 

Where  an  indemnity  bond  was  given  to  the 
sheriff  by  an  execution  creditor  for  the  sale  of 
the  debtor's  goods,  and  the  creditor  afterwards 
directed  the  sheriff  not  to  sell,  but  notwith- 
standing he  went  on  and  sold  :— Held,  on  an 
action  by  the  sheriff  on  the  bond  for  damages 
recovered  .against  him  in  consequence  of  the 
sale,  that  defendant  was  entitled  to  a  verdict 
on  an  issue  that  the  sheriff  was  damnitiod  of  his 
own  wrong  ;  and  the  jury  having  found  for  tho 
sheriff,  the  court  granted  a  new  trial.  McMa- 
hon  V.  IiKjernoll,  H.  T.  5  Vict. 

The  obligors  must  save  the  sheriff  harmless, 
by  assuming  the  defence  of  any  action  against 
him  ;  anil  judgment  Jtgainst  the  sheriff  is  con- 
clusive against  the  obligors.  Thomas  v.  Johnnton 
etal.,  4  Q.B.  110. 

Notice  to  the  obligors  by  the  sheriff  of  his 
being  sued  is  not  necessary  to  give  him  a  right 
of  action  against  them.    lb. 

A  sheriff,  whenever  there  is  an  adverse  claim 
to  goods  as  between  the  execution  debtor  and  a 
third  party,  may  take  an  indemnity  bond  from 
either  one  or  the  other,  or  both  the  parties.    lb. 

The  court — upon  the  following  paper  having 
been  given  by  them  to  the  sheriff: — "  Q.  B. 
Wilson  et  al.  v.  Hastings.  The  plaintiff  will 
indemnify  the  sheriff  on  selling  goods  of  Hast- 
ings under  ven.  ex.  (Signed)  A.  &  B.  Attor- 
nies  for  plaintiff."  Kinwton,  Feb.  24,  1847— 
ordered,  upon  the  application  of  the  sheriff, 
that  the  attornies  A.  &  B.  should  enter  into  by 
a  day  named  or  procure  two  sufficient  parties  to 
enter  into  a  bond  of  indemnity  to  the  sheriff,  to 
be  approved  of  by  the  master,  otherwise  that 

A.  &  B.  should  pay  to  the  sheriff  the  damages, 
&c.,  (see  the  order  in  full  set  out  in  the  case,)  he 
had  sustained  by  reason  of  selling  Hastings'  goods 
under  the  ven.  ex.     Corbett  v.  Smith  et  al.,  7  Q. 

B.  13. 

The  court  also  held  that  the  conduct  of  tiie 
sheriff  affecting  his  right  to  recover  either  in 
whole  or  in  part  on  the  bond,  could  not  be  urged 
as  a  reason  for  refusing  his  application  for  the 
bond,  but  must  be  left  as  a  matter  of  defence  to 
or  mitigation  of  damages  in  a  suit  to  be  brought 
by  the  sheriff  on  the  bond.    Jb. 

Sheriffs  recommended  to  take  precise  written 
engagements  from  attorneys  when  they  mean  to 
hold  them  liable,  in  cases  they  have  nothing  to 
do  with  except  professionally,  though  where 
the  attorney  has  verbally  agreed  to  indemnify, 
the  court,  if  the  agreement  is  admitted,  will 
enforce  it.  In  re  Corbett  v.  O'Reilly,  in  the  case 
of  Macdonell  v.  Orainger,  8  Q.  B.  130. 

Held,  that  under  a  plea  that  the  plaintiff  was 
damniffed  of  his  own  wrong,  the  defendant  could 
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not  shew  tliat  the  slieriflf  incurred  the  damages 
complaiiieil  of  irrcHiwctive  of  the  execution  of 
the  writ  indemnitied  against.  Corhett  v.  Wil- 
son et  nl.,  8Q.  B.  22. 

It  is  no  defence  to  an  action  by  the  sheriflF  on  an 
indemnity  bond  to  shew  that  the  slieriff,  instead 
of  itaying  the  chiim  of  the  party  indemnified 
againtit  after  ho  paid  the  execution  creditor 
(the  obligee  in  the  bond  to  the  sheriff)  chose 
to  pay  the  surplus  proceeds  of  the  sale  to  the 
assignee  of  the  execution  debtor,  since  a  bank- 
rupt, and  so  was  damnified  of  his  own  wrong  ; 
the  sheriff  cannot  be  called  upon  to  treat  as 
valid,  with  respect  to  these  parties,  the  very  claim 
against  which  he  has  been  indcmiiiiicd.     lb. 

The  sheriff  is  entitled  to  recover  from  the 
obligor  in  the  indemnity  bond  the  costs  for  put- 
ting off  the  cause  against  himself,  on  account  of 
the  absence  of  a  material  witness.     Ih. 

The  sheriff  holding  executions  against  defend- 
ant took  from  him  a  bond  reciting  that  he  had 
seized  liis  goods,  and  indemnifying  the  sheriff 
•'against  any  loss,  damage  or  lianility,  which 
may  be  incurred  by  reason  of  the  execution, 
wroiigftd  execution,  or  non-execution  of  the 
said  writ."  The  sheriff  afterwards  sold  the 
goods  contrary  to  defendant's  wish,  who  informed 
him  that  they  belonged  to  one  6.  G,  brought 
trover  against  the  sheriff  and  recovered  the  value 
of  the  goods.  The  sheriff  then  sued  defendant  on 
his  bond  : — Held,  that  defendant  was  not  estop- 
ped by  tlie  recital  from  denying  his  property 
in  the  goods ;  and  that  the  defendant  having 
expressly  objected  to  the  sole,  would  not  be 
liable.  And  semble,  that  such  a  bond  would  at 
all  events  ho  void  at  common  law,  as  being  an 
indemnity  to  the  sheriff  for  disobeying  the  com- 
mand of  the  writ.  Curbett  v.  Hopkirk,  9  Q.  B. 
479. 

A  sheriff  having  two  executions  against  the 
same  party,  accepted  a  covenant  from  the  exe- 
cution creditors  on  one  of  the  writs,  indem- 
nifying him  against  any  seizure  and  sale  by  him. 
Before  anything  was  done  on  either  writ  defen- 
dants countermanded  and  revoked  their  cove- 
nant, with  the  assent  of  the  sheriff,  who  after- 
wards, however,  went  on,  sold,  and  was  damni- 
fied : — Held,  that  these  facts  formed  a  good 
equitable  defence  to  an  action  on  the  covenant, 
for  the  agreement  to  indemnify  merely  cveated  a 
conditional  liability,  from  which  defendants 
were  at  liberty  to  withdraw  before  any  act  done 
or  damage  sustained,  especially  where  the  with- 
drawal was  with  the  sheriff's  assent.  Quaere, 
per  Hagarty,  C.  J.,  whether  the  defence,  if 
good  in  substance,  was  not  equally  good  at  law 
and  in  equity.  Per  Gwynne,  J.,  the  plea  would 
have  been  good  without  averment  of  tne  sheriff's 
assent.     Grange  v.  Milh  et  al.,  19  0.  P.  398. 

C,  one  of  the  obligors  in  a  bond  of  indem- 
nity to  the  sheriff  under  a  writ  of  attachment, 
against  an  absconding  debtor,  obtained  a  final 
order  for  protection  from  process.  Judgment 
was  obtained  in  an  action  against  the  sheriff 
subsequently  to  the  filing  of  the  petition  and 
the  bond,  but  was  not  referred  to  in  G's 
schedule  thereto  : — Held,  that  under  19  &  20 
Vict.  c.  9.3,  C  was  not  discharged  by  such  final 
order.  Held,  also,  that  the  ooligors  were  not 
entitled  to  set  off  against  the  sneriff  's  claim 
money  which  the  sheriff  had  applied  out  of  the 


proceeds  of  the  sale  under  the  attachment  to 
certain   executions  in   his   haiulN  prior  h   ^ 
attachment.     Mooihj  v.  Bull  <■(  al,^  7  C  p  i^ 

Action  upon  a  bond  of  iiiiUimiity  iiven 
defendant  for  not  selling  g<K"lii,  alk™.,  a-j 
diet   and  judgment  aganist  tho  slieriff  in 
county  court,  which  he  had  Ik-ou  i.Migtd  t,,  ■, 
Defendant  pleaded   that  he  had  (kUiKiiil 
action   for  the  plaintiff,  and  iikjvuiI  hir  a  nri 
trial,  which  was  refused  ;  that  he  then  m™! 
bond  to  appeal,  according  to  tliu  fctatiitc 
applied  to  the  judge  to  certify  the  [.rncei'il'inJ 
but   the   plaintiff,    (defendant  in  tliat  actioi 
without  notice  to  defendant,  and  ajiainst'liis  v 
paid  the  money,  by  means  wlicroof  iUmVihI, 
was  prevented  from  prosecuting  the  appt;,l 
It  appeared  that  no  l)ond  had  hecn  givcii  ua 
the  hfth  day  after  the  judgment  was  onttred 
that  the  judge  of  the  County  C'durt  hail  dn  tN 
ground  refused  to  interfere  :— Hold,  that 
plea  was  not  proved,  for  the  ajipcal  wm  imt  t 
vented  by  the  plaintiff's  payment,  as  alien 
but  by  the  entry  of  judgment,    (^iuitc,  wlntli 
it  formed  a  good  defence.     Kh,(jmill  v   Il'./U 
16  Q.  B.  479. 

A  sheriff,  before  he  can  recover  upon  a  1 
indemnifying    him   against   all   actions,  m 
judgments,  Sc,  must  shew  a  judgment  entei 
in  proper  form  against  him.     HatUin  v.  r.,„ 
9  C.  P.  16. 

A  person  who  indemnifies  a  slierilT  for  stia 
goods,  does  not  by  that  act  become  Mk^ 
trespasser.    McLeod  H  al.  v.  Furliiii>>,  19 Q.  Ij  j 


X.  Change  of  Sheriff. 

[-See  B.  S.  0.  c.  IG,  ss.  25, 1,2-48.] 

1.  Sale  of  Goods. 

A  fi.  fa.  was  delivered  to  the  sheriff  on  tliej 
of  November,  1847,  returnable  in  H.  T  1848  I 
the  9th  December,  1S47,  the  sheriff  tcwlert 
the  government   his  resignation.    On  the 
he  was  notified  of  its  acceptance,  hut  his  s 
sor  had  not  been  appointed  till  after  the] 
turn  of  the  writ,  which  was  made  in  the  interi 
The   deputy,  who  remained  in   the  office  I 
wind  up  the  old  business,  made  his  return  to  I 
writ.     In  an  <iction  against  the  shcrifi'  foraf| 
return  : — Held,  that  the  sheriff  must  be  i 
sidered  in  office  at  the  return  of  the  ffrit,j 
liable  upon  the  return  made.    Jfoss  et  aJ.  \, . 
Martin,  7  Q.  B.  179. 

Action  against  the  sheriff  for  false  return  | 
fi.  fa.,  the  questions  being  whether  the  i 
before  the  plaintiff's  were  in  defendant's  haul 
be  executed,  and  whether  one  of  them  vai| 
fraudulent.     The  plaintiff's  writ  was  dehvi 
to  defendant  on  the  19th  May,  1864,   TheJ 
vious  sheriff  had  been  superseded  on  the  91 
March,  and  defendant  appointed  on  the  ll 
There  had  been  two  previous  writs,  at  the  if 
of  B.  and  J.  respectively,  in  the  hands  otj 
late  sheriff,  ana  received  by  defendant  rf 
the  plaintiff's  writ.     The  bailiff,  who  held  ij 
rant  from  the  late  sheriff  to  execute  B.'if 
sold  some  of  the  goods  to  B.  at  a  vali 
the  8th  of  April,  for  about  the  amount  o 
execution,  without  any  auction,  or  any  m 
or  bill  of  sde  ;  and  B.  being  adnsed  thst  j 
sale  waa  ineffectual,  purchased  the  samel 
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lef  BooiiJ  at  th  /  sale  made   by  (lufendant  on 
likd'tliof  June,  under  his  own   and  J.'s  writ, 
Ifkich  absorbed  nil  the  wroceeds.     The  dt'puty  of 
IJaliM  sheriff  aworo  that  this  baihiTs  warrant 
|y  been  countermanded  on  the  12th  of  March, 
\tl  it  iliil  ""t  appear  that  the  execution  of  the 
|*"(  IjjiI  been  commenced   before  defendant's 
Imointmcnt :— Held,  that  the  plaintiff  could  not 
IJJJfjr,  for  the  sale  bv  the   bailiff  of  the  late 
iiritf  t"  ^-  ^'**'  ""''O'^   the  circumstances,  a 
Imllitv,  a'"l  the  writs  of  B.  and  J.  were  in  defen- 
Iv  ,'  VjikIs  to  be  executed  before  that  of  the 
itiff.    !i""'->-  V.  i^aMell,  24  Q.  B.  105. 
Onthelfith  December,  1858,  defendants  issued 
iti.fa.to  the  then  sheriff  of    Lincoln,    K.,  to 
tiiich  he  returned  goods  on  hand  for  want  of 
livet«,  having  taken  a  bond  froi.i  the  execution 
Jebtor'to  produce  them,    and  on  the  2(»th  of 
ipnl,  iSfiO,  a  ven.  ex.   was  delivered  to  him. 
the  28th  of  April,  1802,  a  new  sheriff  was 
Bpointed,  who  took  possession  of  all  the  writs 
Kilin  k.'s  han(ls,  but  K.  ma<le  no  transfer  to 
im  by  indenture  of  the  writs  or  l)ond,  nor  did 
tilehver  over  to  him  the  goods.     In  December, 
.the  new  sheriff  sold  under  the  ven.  ex., 
Utuiu  previously  received    an    attachment  at 
liie plaintiff 's  suit: — Held,  that  the  sale  could 
t  be  upheld,  and  that  the  attachment  there- 
re  mu"*  prevail.     Jiiley  v.    The  Nicujara  Dis- 
jrit/ain,.,  2tiQ.  B.  21, 

I  SeeJI/cAVev.  Woodruff,  13  C.  P.  58.3,  p.  3527. 

2.  Sale  of  Land. 

kkd,  executed  by  a  deputy-sheriff,  of  lands 
kid  under  an  execution  after  tlie  death  of  the 
Sierilf  to  whom  the  writ  was  directed,  and  after 

kaiipointinent  of  a  new  sheriff,  is  void.     Doe 

iCuiiipklly.  Hamilton,  6  0.  S.  88. 

Qusre,  under  what  circumstances  the  old  sher- 
llcr  his  late  deputy  may  proceed  to  sell  lands 
fvcrtised  under  a  fi.   fa.  before  the  new  sheriff 

me  into  otfice.    See  Campbell  v.  Clench.  1  Q. 

Ssmble,  that  to  support  a  sale  by  an  ex-sheriff 
|tt  of  office,  it  must  appear  that  while  in  office 
(acted upon  the  writ  to  an  extent  amounting 
ilawand  fact  to  an  incipient  step  in  the  exe- 
[itioBof  it,  and  duly  followed  up  such  step  after 
ring  the  office.  Doe  d.  Miller  v.  Tiffany,  5 
iB.:9. 

I  As  to  what  is  an  inception  of  execution —See 
lEiEciTiON,"  p.  1438,  R.  S.  O.  c.  66,  ss.  42,  43. 

[Held,  Draper,  J.,  diss.,  that  the  conduct  of  the 
keoution  debtor  (given  in  the  report)  shewed 
1  acquiescence  on  his  part  in  the  ex-sheriff's 
m  to  proceed  with  the  sale  of  the  lands  as 
kdiii  under  the  writ.  Doe  d.  Tiffany  v.  Miller, 
ll).  a  426. 

|Li  ejectment  defendant  claimed  through  a  sale 

itaies  under  6  Geo.  IV.  c.  7.     The  watrrant 

i«i  00  issued  in  1837  to  the  then  sherilTM., 

||io ceased  to  hold  office  in  1838  ;  return  stated 

title  to  have  been  made  in  1840  ;  and  M.  exe- 

1  the  deed  in  1841 : — Held,  clearly  insufiS- 

Bt ;  for  the  sale  and  deed  being  made  by  a 

^  out  of  office  were  primft  facie  unanthor- 

li  and  defendant  proved  no  proceedings  taken 

I M.  which  could  be  regarded  as  au  inception 


of  execution.  If  there  ha<l  been  such  proof, 
Quwrc,  whether  the  law  as  to  inception  of  exe- 
cution or  process  applies  equally  to  tax  sales  and 
to  sales  of  land  on  judgments.  McMiUan  v. 
McDonald,  26  Q.  B.  454. 

Held ,  that  the  deed  in  ouestion  of  lauds  sold 
under  execution,  having  ueen  executed  by  the 
sheriff  out  of  office,  but  m  completion  of  the  sale 
made  by  him  whilst  in  office,  was  valid  under 
sec.  269  of  G.  S.  U.  C.  c.  22.  Miller  v.  StUt  et  al. 

17  C.  P.  559. 

iSemble,  that  a  deed  by  the  successor  of  the 
slieriff  who  mad*-  ./he  sale  for  taxes,  is  gootl  un- 
der 27  &  28  Vict.  c.  28,  s.  43.     Jiell  v.  McLean, 

18  C.  P.  416. 

Per  Wilson,  J. — The  sheriff,  under  the  facta 
stated  in  this  case,  who  had  sold  the  land  for 
taxes  and  made  the  deed,  was  a  competent 
person  to  give  a  certificate  for  registry,  though 
out  of  office  ;  and  the  registrar  having  acted 
upon  it,  though  ho  might  perhaps  have  re* 
fused  to  do  so  owing  to  its  informality,  the 
registration  was  good.  Jones  v.  Cowden  et  al,, 
34  Q.  B.  345. 

See  also  Burgess  v.  Bank  of  Montreal,  3  App. 
R.  66. 


3.  Other  Cases. 

On  the  death  of  a  sheriff,  his  deputy  is  charged 
with  the  execution  of  his  otfice  until  a  new 
sheriff  is  appointed,  and  he  must  assign  over  by 
indenture  as  well  the  debtors  on  the  limits  as 
those  in  custody  ;  and  a  new  sheriff  is  not  liable 
for  the  escape  of  a  debtor  on  the  limits  at  the 
time  of  his  appointment,  without  such  assign- 
ment. McPherson  el  al.  v.  Hamilton,  5  0.  S. 
490. 

The  plaintiff  declared,  as  assignee  of  G.,  the 
sheriff  of  Middlesex,  on  a  bond  to  the  limits 
given  to  H.,  the  late  slieriff,  alleging  that  after 
the  making  of  the  bond  H.  died,  and  that  de« 
fendant  on  several  occasions  departed  from  the 
limits  ;  but  it  was  not  stated  whether  the  ile- 
parture  was  before  or  after  the  death  of  H.,  or 
the  appointment  of  G.,  or  whether  the  bond  had 
been  allowed  : — Held,  declaration  bad,  as  for  all 
that  appeared  the  departure  might  have  been  at 
such  a  time  as  to  render  the  late  sheriff'  liable, 
and  if  so  his  successor  could  not  assign  the  bond. 
Osborne  v.  Cornish  et  al,  20  Q.  B.  47. 

Held,  that  upon  the  death  of  a  sheriff  who 
had  recovered  judgment  in  an  action  on  notes 
seized  under  a  fi.  fa.,  his  personal  representative, 
and  not  his  successor  in  office,  is  entitled  to 
execution.  Dickenson  v.  Harvey,  6  P.  R.  170. 
C.  L.  Chamb.— Dalton,  C,  C.  A  P. 

See  Boulton  v.  Hamilton,  H.  T.,  3  Vict.  p. 
3549 ;  Morris  et  al.  v.  Graham  et  al.,  1  Q.  B. 
521.  p.  3549 ;  McLeod  v.  BoitUon,  2  Q.  B.  44, 
p.  3550 ;  Kent  v.  Mercer  et  al.,  12  C.  P.  30,  p. 
3547. 


XI.  Depcty-Sheeifp. 

I.  Liability  of  Sheriff,  for. 

To  charge  a  sheriff  with  the  acts  of  his  deputy 
done  colore  officii,  it  is  enough  to  prove  the 
authority  of  such  deputy  by  general  reputation. 
Holt  V.  Jarvie,  Dra.  190. 
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No  action  lies  nguiimt  the  deiiiity-slieriff  for 
money  rcceivi'd  l>y  liini  and  paid  over  to  the 
shuriti' ;  thu  action  niiMt  )iu  brought  auainHt  the 
shcritt'  hini8clf.     Uinl  v.  JJojikiiiM,  H.  T.  5  Vict. 

A  Ijoiid  to  Hi'cuix'  a  fherifl'  a  (ixed  salary,  or 
othi-rwiHe,  l)y  his  •  ilcputy,  is  voitl.  J<'uoU  v. 
Jiiillvtli;  4  (^  B.  480. 

iScnible,  that  the  deputy-slieriff  cannot,  in  any 
sale  of  property  in  execution,  bind  tlie  iiheriti', 
by  giving  of  liis  own  accord,  a  warranty  that 
the  goods  bchingcd  to  the  debttn-  in  the  ti.  fa. — 
Draper,  J.,  dubitante.  Tlie  deputy  sherilf  wouhl 
be  clearly  liable  himself  on  such  a  warranty. 
Mink  V.  Jorrix,  8  (^  IJ.  397. 

On  appeal  from  the  above  decision,  it  was — 
Held,  by  Kobinson,  C  J.,  McLean,  J.,  Esten 
and  .Spragce,  V.Ol'.,  that  the  sheriii'  was  not 
liable  ;  by  tlie  t'hancellor,  Macaulay,  C.  J.  C.P., 
Draper  and  Sullivnn,  JJ.,  that  he  was.  Burns, 
J.,  gave  no  opinion.     S.  ('.,  J  It.  84. 

See  MePluriion  v.  llmnUim,  5  O.  S.  490,  p. 
3C58. 


2.  Other  Cases, 

Held,  that  upon  the  agreement  set  out  in  this 
case,  the  plaintiff  (the  deputy -sheriff)  was  en- 
titled only  to  his  share  of  the  fees  actually  re- 
ceived by  the  .sheritf,  or  in  his  office,  except 
with  regard  to  such  feet,  as  might  not  have  been 
collected  owing  to  some  act  or  omission  of  the 
sherift'.     FriM-rv.  Froxtr,  II  Q.  B.  109. 

It  wns  held  that  a  deputy-reeve  might  act  as 
one  of  the  .selectors  of  jurors,  under  the  49th 
sec.  of  2'2  Vict.  c.  100,  but  not  the  deputy- 
sheriff,  liviihta  V.  /'.  J.  L.,  5  L.  J.  19.— Q.  S. 
— Campbell. 

An  execution  against  goods  of  a  deputy-sheriff 
may  be  directed  to  the  sheriff  of  the  county  in 
which  the  deputy  resides,  and  ought  not  to  be 
directed  to  a  coroner  of  tfiat  county.  In  such  a 
case,  the  plaintiif  was  allowed  to  withdraw  his 
writ  of  execution  and  amend  by  directing  it  to 
the  sheriff,  and  not  the  coroner.  Gordon  v. 
Bonter,  (j  L.  .J.  112.— 0.  L.  Chamb.— McLean. 

AVliere  the  garnisliee  (a  deputy-sheriff)  after 
ten  mouths  applied  to  set  aside  an  order  to  pay, 
upon  the  ground  that  when  the  g.arnishing  oi-der 
■was  made  there  was  no  such  debt,  and  that  he, 
the  garnishee,  was  ignorant  of  the  nature  and 
effect  of  the  proceedings  taken  against  him,  the 
application  was  refused.     76. 

The  deputy-sheriff  is,  under  4  Anne,  c.  16,  s. 
20,  a  credible  -witness  to  the  execution  by  the 
sheriff  of  an  assignment  of  a  bond  to  the  limits. 
Whittkr  V.  Hands,  19  Q.  B.  172. 

See  Hutchinijs  et  ah  v.  RuUan,  6  C.  P.  452, 
p.  3526  ;  Kennedy  v.  Moodie  et  al.,  8  C.  P.  544, 
p.  3542. 


XII.  Fees. 

1.  For  Summoning  Jurors. 

The  sherifif  of  Haldimand,  for  many  years, 
since  1863,  had  charged  for  the  panel  of  jurors 
for  both  the  County  Court  and  Sessions,  and 
mileage  for  summoning  each  juror  according  to 
the  distance  from  the  court  house  to  his  resi- 
dence, without  reference  to  the  distance  actually 
travelled  to  serve  all : — Held,  that  the  sheriff 
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was  er.titled  to  charge  for  both  \m\v\ii,  l,ut  ( 
to  niile->ge  for  the  distance  actuidly  triivtiu'3 
summon  all  the  jurors.  Tin-  '"/■/".),(),„„  J, J 
Coiinli/  of  Ualdimundw  Marlin,  l!i(^,  |(  |-„  1 

As  to  the  right  of  the  county  tu  itc(ivi;i  |,a, 
such  fees,  see  iV.  C.,    \>.  'J'_'7<)] 

Where  the  sheriff  travels  tu 
and  petit  jurors  at  the  same  tiiiio,  liu  is  intitU 
under  V.  S.  U.  C.  c.  31,  to  cliiiign  mily  („,.  ,l 
number  of  miles  actually  triudkil  ii,  nrd,!- 
serve  all  the  jurors.     Jii  ir  Diinil,^,.,,^  .V/in,//  ,1 
and  M'dler,  Chttiniiou  i if  the  tjinirtu'  Stmunt  Ii 
the  Voiintij  of  Waterloo,  24  1^.  15.  (K),  ^^ 

He  is  entitled,  under  sec.  Ilil,  suli  sec.  H  U 
sides  his  mileage,  to  $12  for  '■uii.iiioijini,  ti,'^. . 
petit  jurors  for  the  County  Crjui  t,  ami  the  md 
sum  for  the  Quarter  Sessions  tlicniLli  tlit  sin, 
jurors  are  summoned  for  both  cdiirt.i.ainlsciJ 
at  the  same  time  with  both  suiiinioiiiie.t.    11,, 

Under  C.S.  U.  C.  c.  31,  ss.  lO."),  Id).  .miK 
4,  the  sherit)'  is  entitled  to  cliaryu  nnly  fut>vi 
certificates  of  attendance  as  aic  di inandul ( 
the  jurors.  lie  cannot  iirepaie  tlion  Ui,M 
hand  and  charge  whether  they  are  atkul  [nr  J 
not.  Jn  re  Loridton,  Sherijl'  of  llVi/n/oouJ 
the  Court  of  Quarter  Sexsloim  in  iiud  fur  l| 
Counti/  of  ]\  uterloo,  22  Q.  B.  405. 

This  court  can  c<}mpel  the  (i)uartt;r  S'ess)ol 
to  audit  the  sherifl  's  atcountu  ;  Imt,  Scn.lll 
such  audit  being  a  judicial  duty,  that  tlavci 
not  review  their  discretion  wIku  e.xiuitul  ii; 
a  question  of  fact.  They  retus-cd  theitN.ic 
interfere  where  the  Court  of  (Juarttr  St.-sidu 
after  examining  the  bailiff  viva  voto.  haiMw 
lowed  certain  mileage  for  seiviiig  jurors,  sroiI 
to  in  his  affidavit.     Jb. 

The  sherifif  is  entitled,  under  sees.  84  ari 
161,  sub-s.  2,  to  charge  for  f'nir  enpies  of  jiaiiJ 
for  the  Court  of  Assizes,  ,<''4,  i.  v.,  two  copiJ 
of  the  panel  of  granil  and  jiutit  jurors,  id 
spectively,  one  to  be  sent  to  each  of  the  .^-^ui'trij 
Courts  at  Toronto  ;  and  $(y  for  copies  ot  jiaiier 
for  the  Quarter  Sessions  and  County  (.(init, 
e.,  for  two  copies  of  the  panel  of  giaml  an 
petit  jurors  respectively  for  (^Juarter  ^essionj 
and  of  petit  jurors  for  the  County  Court,   /| 


2.  Poundaije, 

[See  R.  S.  O.,  c.  6'6',  ss.  44-47.] 

(a)  On  Fi.  Fa.  Ooud.i. 

Where  a  sheriff,  before  7  Will.  IV.  c.  .I,  s.; 
levied  on  a  defendant's  goods,  he  was  eiititledlj 
poundage,  although  there  was  no  sale,  that  M 
not  being  retrospective.  Commerc'ml  Bmii 
VanA^orman,  T.  T.  3  &  4  Vict, -P.  C.-.Macai 
lay. 

Where  the  sheriff  under  a  fi.  fa.  seized  i 
sufficient  to  cover  the  claim,  and  aftemai 
withdrew  from  possession,  in  obedience  to  j 
judge's  ortler  founded  upon  an  uiuiertakingj 
defendant  to  credit  the  amount  of  the  len'r 
an  execution  which  he  held  against  the  plaintil 
—Held,  entitled  to  poundage.  Thimm  v.  ft 
ton,  12  Q.  B.  148. 

Where  a  levy  had  been  made  under  sfifl 
but  before  sale  the  writ  and  all  proceediiij 
thereon  were  set  aside  :— Held,  not  entitled! 
poundage.     Walker  v.  Fairfield,  8  C.  P.  95. 
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vn,,to  writs  of  ft.  fft.  are  issued  in  two  conn- 
Lllmth  slieriffs  seize  ^oniU  suttlciont  to 
'     .1,0  ..xcciition,  ivnd   i)l!iiiitiff  and  defen- 
the    Hhjriffa  are 
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was  allowed.      MrRnhprt^   v.    IfmiiiltiDi,   7 
R.  !»:).—('.  L.  Cliaml).     Kalton,  C.  C  .!•  /'. 

A  slieriff  had  moneys  properly  appliu.ililo  to 
certxin  executions  in  his  oHiou.lmt  the  dehtor 
havinj,'  otherwise  arranged  with  tlio  plaintilla 
in  the  writs,  ohtiviii.Ml  from  them  orders  on  the 
shoriir  for  payment  of  tlieir  amounts  respect- 
ively, but  the  sheriir  refused  to  pay  unless  the 
dehtor  would  consent  to  pay  Ids  fid!  ])onndaj;e 
as  on  II  sale,  wliicli  he  was  not  entitled  to  claim, 
and  defended  an  action  for  the  amount  in  which 
he  defeated  the  plaintifl'.  This  court,  on  a  hill 
Hied  against  the  slierifT,  grante<l  a  decree  for  an 
account  and  ordered  him  to  pay  the  costs  up  to 
the  hearing.     /)(iri(.t  v.  Oa/'idsoii,  14('hy.  'MW. 

A  sheriff  is  only  entitled  to  poundage  <ni  tho 
moneys  actually  passing  tiirough  his  hands. 
Where  therefore  the  parties  to  a  suit  arranged 
outside  tho  sheritf 's  f)ttice  for  tiic  jiayment  of 
$3,000  on  account  of  an  execution  in  his  hands, 
and  the  plaintifl's  in  the  cause  pai<l  his  pcnind- 
age  on  that  amoinit  as  well  as  the  moneys 
actually  paid  to  the  sheriff,  the  court  refused 
to  allow  them  to  charge  tin;  amount  against 
the  defendants,  Unmillim  oiid  /'or/  Dover 
J{.   ir.  Co.  V.  T/if  Oon-  linnk,  20  Ciiy.  lOl. 

The  receipt  of  money  by  a  sheriff  under  a  fi 

fa.  is  a  virtual  execution  of  the  writ,  althon^dl 

there  has  been  no  sei/.urc  or  sale,  an<l  entitles 

the  sheriff  to  his  poundage  and  fees.     Vimmili- 

dati'd  Bank  v.    IMcfonl,   7   1'.  11.   172.— 0.   L. 

,  .   .      ,  ,  Chamb. — Morrison. 

Tliat  where  a  settlement  is  obtained  by  means 

his  pressure,  he  is  entitled  to  reasoii.able  cnm- 

atioii  for  services  performed,    although  no 

ial  fee  be  assigned  for  such  service  in  any    against  him,  promising  that  he  wouhl  pay  his 
or  tivhle  of  costs.     Ih.  fees  as  if  a  formal  seizure  had  been  made.     Sub- 

secpiently  the  sheriff  notitied  the  defendant  of 


,,after«-Hr(ls    settle,    and 

ml  to  withdraw,  both  are  not  ei  titl^ed  to 
li'iifB-  /''""'"  ^'-  •/"/'"•'"'">  f*  ^'-  ^  17.— C. 
(tanb.-H'""'"'- 

On  executions  against  person  or  goods,  there 
11  taking  to  entitle  to  poun<l  ,'e.  If  the 
.  1^  n-iiil  bi^fore,  this  defeats  tlio  right  to 
'  ,w,   hut  if  the  money  be  forced  by  the 

,1  the  slieriff,  tlion,  though  it  does  not  pass 
„,„-h  his  hands,  his  right  to  pouinlage  accrues. 
",.'?  j  „/.  V.    llndlon,  2  G.  L.  Chamb.  (JO.  - 

hms. 

On*rc,  the  right  of  tho  sheriff  to  poundage 
here  money  is  apparently  made  by  pressure  of 
lecutioiis  in  his  hands,  but  not  made  by  or 
i,.|,  iiim.  (llJIenitii'  H  III.  V.  .SVirti'i  et  at.,  10 
J  ll)(l.--C.  li.  Chamb,— A.  Wilson. 

!  Wer  C.  S.  IJ.  C.  c.  22,  s.  271,  a  sheriff  is 
'  jeiititleil  to  poundage  unless  he  actually  levies 
.  aiiiiiey  ihio  under  the  writ  in  his  hands  ; 
KW  thoiijjli  by  the  pressure  ex(;rted  by  seizure 
fclenil  lilt"  has  paiil  or  otherwise  settled  the 
Lilt.   Ihifhititnii  <'l  (il.  V.  Frank,  15  C.  P.  1%. 

\  Held,  that  a  sheriff  is  not  entitled  to  ponndage 
1  writs  against  municii)al  corporations,  unless 
,ieiitii;illy  makes  the  money.  <!ranf  v.  Tlic  Cor- 
intdt'M  of  Ihi'  ('it;/  of  Hamilton,  2  L.  J.  N.  S. 
-C.  L  L'liaiub. —Richards. 


The  defendant  reijucsted  the  sheriff  never  to 
make  a  seizure  upon  receiving  a  writ  of  ti.  fa. 


Utute  or  I 

I  Tliat  in  this  case,  he  was  entitled  to  .all  his  dis- 
litsementa,  all  fees  fixed  by  the  tariff  of  costs, 
what  woulil  have  been  the  amount  of 
Bixranilage  had  the  money  been  made,  less  the 

tibursements.    Jb. 

I  Semble,  a  sheriff  is  entitlei}  to  pounclage  when 
i  makes  the  money  on  a  fi.  fa.  against  a  cor- 

[oration,  though  he  may,  under  the  Municipal 
istitntions  Act,  have  levied   a  rate  to  collect 

!  amount.    Ih. 

I  Semble,  that  under  the  facts  set  out  in  this 
!  the  sheriffs  were  not  strictly  entitled  to 

Milage.  Where  money  levied  has  to  be  re- 
kored  to  (lefemlaiit,  in  eonsecpience  of  something 
|(r  which  the  plaintiff  is  answerable,  the  sheriff 
By  recover  his  poundage  from  the  jdaintiff. 
'  sre,  whether  the  same  principle  applies  when 
^  sheriff  is  entitled  only  to  compensation  for 

•  !er\-ices  under  !)  Vict.  c.  Tifi,  or  whether  de- 

Bidant  must  pay  in  all  Civses.     Hem  y  v.  Com- 

(roWBflH/l-,  17Q.  B.  104. 

I  The  sheriff  is  entitled  to  poundage  only  on  the 
I  paid  over  hy  him,  not  on  what  he  retains 
r  himself.    Mkhie  et  al.  v,  ReynoldU,  24  Q.  B. 

|Where  after  seizure  by  a  sheriff  under  an  exe* 
Tion  for  $1,100,  the  execution  was  settle^  be- 

ten  the  parties  by  the  taking  of  promissory 

Wtromtlefendant,  and  the  sheriff  was  ordered 
Mehver  up  possession,  but  the  writ  was  not 

^hdrawn :— Held,  that  the  execution  was  sat- 
'  1  as  to  entitle  the  sheriff  to  something 

fpndaje  under  27  &  28  Vict.  c.  28,  and  $10 


(I- 
the  receipt  of  a  writ  against  him  and  issued  his 
warrant,  but  did  not  levy,  and  the  defendant 
paid  : — Held,  that  the  sheriff'  was  entitled  to  the 
poundage  and  fees.     Il>. 

The  plaintiff  had  (d)tained  a  decree  in  this 
cause  against  the  defendants,  by  which  money 
was  ordered  to  be  paid,  and  on  which  the  plain- 
tiff issued  execution  and  lodged  it  in  the  hands 
of  a  sheriff.  After  seizure  under  tho  writ,  but 
before  the  money  was  levied,  the  defenclants 
moved  for  and  obtained  leave  to  re-hear  the  cause, 
(see  1  Chy.  Chamb.  214)  and  a  stay  of  the  exe- 
cution on  the  terms  of  paying  the  money  into 
court,  which  was  done  : — Held,  that  the  sheriff, 
not  having  Jictually  levied  the  money  under  the 
execution,  was  entitled  only  to  fees  for  services 
actually  rendered.  Winters  v.  The  Kimjtton 
Pervianent  Building  Society,  1  Chy.  Chamb. 
276.  — VanKoughnet. 


(b)  On  Fi.  fa.  LamU. 

Qufere,  if  a  sheriff  is  entitled  to  poundage  on 
a  compromise  after  advertisement,  but  before 
sale.     Gates  ei  al.  v.  Crookit,  3  O.  S.  28H. 

He  is  not,  on  a  compromise  after  delivery  of  a 
writ  to  him,  but  before  any  thing  done  on  it. 
Leemiiif/  et  al.  v.  Hayerman,  5  O.  S.  38. 

The  right  to  poundage  only  begins  with  the 
sale,  and  the  words  "and  mmle,  used  in  the 
tariff,  have  reference  to  this  aot.  Moms  et  aU. 
V.  Boidton,  2  C.  L.  Chamb.  60.  —Burns, 
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(c)  On  Crt.  .Va. 

When  the  aheriflf  hoa  the  iiarty  in  cu«t(Mly  on 
A  ca.  8a.,  ho  can  chiini  ixiunanuo  initlur  our  rule 
of  H.  T.  10  Vict.  Cvrhrn  v.  SlcKnnie,  «  Q.  B. 
60fi. 

Wlicre  a  ca,  «n.  was  Meliverod  with  instruc- 
tiona  to  return  it  "  ntiu  i;Mt  inventus"  after  four 
«layH,  and  thu  bail  in  the  ineiintiinu  surrenilercd 
the  defendant :— Held,  entitled  to  ixjundiige. 
Gillenpic  el  ill.  v.  Mrkirxoii.  1  1'.  11.  305.— C.  L. 
Chanib.-  -Uubinson. 


(d)  Oil  Ot/irr    Writ*. 

Where,  on  a  levy  f)n  nn  eHtr<jated  recognizance, 
the  crown  iliHchiirgi^H  the  entreat  on  payment  uf 
the  sheritt'  'a  fees,  ho  is  entitled  to  poundage. 
Jieijiiia  V.   Viiiniiiij  ti  (it,,  H.  T.  3  Vict. 

Potindage  iH  recoverable  from  defendant  on  a 
writ  of  extent  ;  and  other  expenses  also,  on 
application  to  the  court  or  a  judge.  Knj'ma  v. 
ration,  9  (i.  B.  'Ml. 

See,  also.  In  re  Diiyijaii,  2  Q.  H.  118,  p.  750. 


(e)  Art  ion  aijaiiut  Execution  Debtor  for. 

The  sheriff  cannot  maintain  an  action  against 
the  execution  debtor  for  his  {Hiundage. 
V.  Gnat  Western  R.  W.  Co.  24  Q.  B. 


Tlio 


3'.'G. 


3.  Other  C'axen. 

A  sheriff  is  entitled  to  mileage  only  on  going 
to  make  a  levy,  not  on  going  to  sell  also.  Bur- 
tvell  v.  Tomliimoii,  H.  T.  2  Vict. 

The  fees  of  the  sheriffs  of  the  different  dis- 
tricts payable  by  the  districts  for  services  ren- 
dered in  the  administration  of  justice,  were  to 
be  audited  an<l  paid  by  the  order  of  the  justices 
of  the  several  districts  in  se.ssions,  and  not  under 
the  direction  of  the  district  councils.  Uamiltnn 
and  Jiuitkes  of  the,  London  JJ'mtrict,  In  re,  T.  T. 
5  &  6  Vict. 

A  mandamus  to  the  treasurer  of  a  district  to 
pay  the  sheriff's  account,  audited  by  the  justices 
in  Quarter  Sessions,  was  refused,  and  the  sheriff 
was  left  to  his  remedy  against  the  treasurer  by 
indictment,  for  breach  of  duty.  In  re  Hamil- 
ton V.  Harris,  1  Q.  B.  513. 

The  master,  in  order  to  ascertain  what,  if  any, 
money  remained  due  upon  a  judgment  against 
defendants,  calculated  the  judgment  and  interest 
from  its  entry,  on  the  2Gth  of  June,  1841 ;  and 
thus,  with  the  sums  due  for  the  execution 
issued,  made  the  plaintiff's  claim  £185  128.  3d., 
to  which  he  added  the  sheriff's  fees,  and  interest 
thereon,  £25  lis.  4d.,  making  the  total  amount 
chargeable  against  defendants,  £211  3s.  7d.  He 
then  gave  defendants  credit  for  various  sums  on 
account,  and  sums  levied  by  the  sheriff  on  dif- 
ferent writs,  calculating  interest  on  each  snm 
from  the  date  of  its  payment  or  being  got  by  the 
sheriff,  amounting  in  the  whole  to  £250  168.  3d.  ; 
80  that,  by  this  mode  of  computation,  the  plaintiff 
appeared  to  have  been  overpaid  the  sum  of 
£39  128.  8d.  :— Held,  per  Draper,  J.,  that  the 
sheriff's  fees,  poundage,  &c.,  should  have  been 
deducted  from  the  gross  amount  made  by  him 


on  each  writ,  and  the  balance  only  lio  tif,    J 
to  account  In-'twctn  thu  plaintilV  ainl  difen,!,  jj 
that  till'  courso  taken  by  ttu!  uiasUr  wiw  J,,  (k 
correct   one  ;  that  where   the  hIhi ilf  rtcmv 
writ   endorHecl    to    liivy    a   iiaiiieil  kuiii  m  ty 
recovered,  and  intercHt  from  tlic  tinic  (,( t|,t 

ing  the  judgment,  lie  must  make  tin; ^y ' ''"i 

erully,  anil  pay  over  wluit  he  inakun-ftt,  °J 
expenses   iledueted~on   thu    urit  Ki'iierullv    ' 
iuHMltii  lent  to  satisfy  the  execution,  In,  ntiin' 
nulla  bona  as  to  tlio  reHuiue,  ami  the  |iliii!,tiffii 
tlien  entitled   to  a  new  exeeutiuii ;  tliiit  i,ii  cil 
dorsinx  thu  new  exeeutiim,  lie  ix  eiititkd  tn  innl 
sider  the  interent  u])  to  the  diite  (.1  tlit  livyj 
paid,  and  the  prineipal  as   rediienl  liythcluij 
ance  of  what  he  has  received  trdiu  tin;  slitriif  J 
and  having  so  reduced  tiiu  liriu(i|ial,  tii  (.nilm 
his  Hulise(|uciit  writ  for  Hueli  itiliinil  iiriinii,, 
and  intciest  thcruon  from  tiie  tiinecit  the iiiimei 
levy  und  payment,     t'lniiiniinii  w  rfli,r,i  a'  I 
P.  U.  15.— Draper.  '' 

If,  alter  a  seizure,  the  p;\rtiesi  aittlc,  the  nLij, 
tiff  may  apply  to  thu  court  to  lix  thu  nhtrid 
fees,  but  ho  will  not  get  the  udsts  nf  the  nilJ 
though  no  cause  be  shown,  //vwi ,  .Slu  riif ; 
1  y.  B.  412.—P.  C— Macaulay. 

Hold, '.that  where  asheritr,  aetiiij,'in  j; ifjjtl 

for  all  concerned,  agrec<l  to  pay  fnr  liaviim  1™ 
threshed  for  the  purpose  of  its*  lutttT  nale,  thl 
expenses  of  such  threshing  xluiuhl  lie  alWe( 
him.     Gallmiith  v.  Fortune,  10  C.  1'.  10<). 

On  an  application  for  a  niiUKlaiiius  to  tlii 
chairman  of  the  Quarter  SussiiiiiH  tn  siyii iiii unlj 
on  the  treasurer  for  payment  of  the  shtrifrs : 
count,  which  had  buun  audited  iiml  iiisseii 
Humble,  that  it  could  not  properly  be  grnntdlfo 
—  1.  It  is  not  essential  that  an  uniir  dl  the  (^uai 
ter  Sessions  should  be  signed  liy  thu  Lhairuaiil 
and — 2.  He  has  no  riglit  to  draw  (irdiTsontj/ 
treasurer  except  when  prcHJding  in  wmrt,  1 
then  it  is  an  order  of  the  eourt,  nut  nf  tlie  prj 
siding  justice.  The  introduction  in  thu  alliilavii 
of  both  sheriff  and  chairman  of  reiniirks  imiJUiJ 
ing  each  other's  motives  and  cdiidiict,  stroiigM 
disapproved  of.  In  rt  JJaridnoii,  Slimfij,am 
Alillir,  Vhairman  of  the  (Quarter  Scmuim  for  It 
Count!/  of  Waterloo,  24  Q.  B.  (Ui. 

The  court  expressed  great  surprise  at  liiulinj 
that  on  a  sale  of  goods,  )>i'oduciiig  in  gross ; 
the  expenses  amounted  to  $iO(i,  bvlit^vingthJ 
such  a  charge  would  not  be  fnuiid  jnstitied J 
the  tariff  ami  the  proper  practice  midtrit. 
bill  was  referred  to  the  master,  to  tax  whit| 
his  discretion  was  necessarily  incurred  in  I 
care  and  removal  of  the  goods.    Midiiteti 
V.  ReynoUh,  Sheriff,  el  al.,  24  Q.  B.  303. 

Observations  on  the  exorbitant  charge  for  W 
and  possession  money  made  by  the  sheril 
Black  V.  Reynolds,  43  Q.  B.  398. 

A  judge's  order  under  C.  L.  P.  Act, 
fixing  the  allowance  to  be  made  to  the  sbeij 
where  there  has  been  a  seizure,  but  no  monr 
levied,  is  final.     In  this  case  the  sheriff  remieij 
his  bill,  and  the  plaintiff  obtained  a  9uiumi)iii| 
reduce  it  or  determine  what  wouhi  Iwr 
able.      Semble,    that  the   sheriff  shouhl 
applied  in  order  to  authorize  charges  uoti 
tioned  by  the  tariff.    Semble,  also,  the  jniil 
duty  is  not  to  tax  the  sheriff's  account,  batj 
fix  a  rate  for  services  rendered,  leaving  tof 
master  to  determine  the  amount  in  cas«  of  < 
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rtwyiiw  V.  Oi-and  Trunk  R.  W.  Co.,  24 

I  Juilimienk  critlitors  having  cxuoutioii*  in  the 

Tilinnil".  iiiiiltir  wiiloh  n  Hui^llru  liail  huirn 

I   iiinii'<l  nil  aKi'ueiiit'iit  giving  tlufumhtnt  an 

LttwiiiiH'f  t'"'*'  '""■  l«'y"'""fc  ••"  curtain  lomli- 

J"  tbtrciii  iiiuntiiHiLMl.      U|)war(lH   of  thirty 

j**  jftorwiinln  (lufumlant  uMMignuil  tuulor  the 

Iwiit  »ctH,  tho  octnditioim  t»f  tiio  agruomont 

,  Li^.eii  HO  far  iiertornioil  : —Muhl,  that  thi; 

U  »t^'  ""'  '"  "'"  "'""""'^  "  li'"'<l»  fi'i"  «xo- 

Jlioii,  ami  tliiit  till)   a«»igniiiunt  took  priority  ; 

'ijlijtthe  ulit'fiff  I"*''  ""  l'*^"  '•'■  L'hiim  on  tho 

J)  seizeil  fur   payinunt  of  his    fu«)».      In    re 

3  1*.  U.  •'<!>•*•     *  •  ''•  C'hanil).  -J.  VVibon. 

^jlnriffHiici'iiunt  against  a  county  is  payahle 

idiiiu  M  iiiiiUted  liy  tho  CO  ''oanl  of  audit, 

tht  wiuiity  treasurer  in  i  .ed  in  witii- 

ililiiik'  Ii'i.V'L'"'  ""''''   *'"-        ->'ii»t   has  hoim 

eil  anil  piiid   l>y   tliu   govornniont   to  thr 

[V.    Ill  '■'   '/"'  ^iK'i'i.ll  <]f  </"■  CiiHiiIji  of  Lin 


tfimlllf  TfiiiKiinr  and  the  Corporation  of  the 
tHiijdf  Liif'ilii,  H-*  Q-  B-  !• 


I  Action  liv 
5,(iM,88,  fo 


tliu  shuritF  of  Ontario  to  rooover 
or  si'rviuus  stated  to  have  liecn  run- 
J^l  by  tilt)  plaiutitl'  iu  connection  with  the 
liiiintratitm  of  juntico  within  the  county, 
iLfiiii;  tliftt  till)  amount  was  duly  rendered  to 
iiroptr  ollictT  and  duly  autlitod  and  allowe.l 
thecimuty  Imard  of  auditors  in  ncconlanco 
iili  tliB  stiitiitu,  and  that  iilaintitf  thereupon 
juif  eiititlfd  to  recover  the  same  out  of  the 
lis  (if  theciiuiity,  and  that  though  the  iilain- 
hail  duly  ileiuaiided  payment  from  the  defon- 
jta  and  tlieii'  treuHurcr,  they  had  neglected 
il  rtfuseil  to  pay  tho  same  : — Held,  that  the 
jtwas  iiutconcluHive,  but  tho  circuiuatiuiues 
er  which  it  was  made  may  shown  ;  a  plea 
lafnre  setting  up  such  po'  is  held  a  good 

HiijiiMi  V.  The  Cor  >  of  Ontario, 

L  J,  N.  S.  82.     Cameroi*  ^        ^  ia  vacation. 


Xlll.  Sekvice  of  Papers  by. 

iTIieimicessof  this  court  can  only  be  served 
\  the  sheriff  or  his  otiicers.  Whitehead  v. 
phrplldul,  Dra.  200. 

I A  writ  of  c'ii.  re.  not  bailable  must  be  served 
rthe  sheriff  or  his  officer,  though  the  deputy 
[eriff  be  a  party  to  the  suit.  JiuttaH  v.  Afford, 
10.  S,  302. 

|8einble,  that  subpienas  being  mesne  process 
KJer  C.  L.  P.  Act,  c.  277,  no  fees  can  lie 
lowed  for  mileage  or  service,  if  not  made  by 
e  sheriff.  Mr  Lean  v.  Evans,  3  P.  R.  154. — 
IL  Chamb.— Wilson. 

I  Held,  that  service  of  the  sul'pcenas  made  by 

i  uf  the  defendants    could    act  be  allowed 

Ueu  such  defendant  held  a  i  'arrant  or  written 

^thority  frum  the  sheriff  to  act  as  his  bailiff  on 

occasiou.    J  lam  et  ux.  v.  Lasher  et  al.,  24 

.357. 


XIV.  Miscellaneous  Gases. 

[be  court  will  not  change  the  venue  where  a 
irif  is  defendant,  on  the  ground  that  he  can- 
jkittenJ  at  the  trial.    Brock  v.  McLean.  Tay. 


A  deed  given  by  a  Mhcriir  after  a  sale  of  lands 
undur  a  ti.  fa.,  whcri'by  ho  (Mnivi^ys  all  tlu<  cntatu 
and  nturubt  of  the  debtor,  ix  not  to  be  consider- 
od  a  a  mere  iloed  of  itilcaso  iu  the  strict  senso 
of  the  term,  ho  aH  to  be  iiiuperativti  tor  want  of 
a  previous  estate  iu  the  grantee.  A«  d,  /HnHvlt 
v.  Me  Lewi,  »  <l  H.  207. 

It  is  no  objt^otion  on  the  part  of  the  sherifT,  in 
an  action  against  liiiii,  that  the  jury  have  been 
siimiiioiicil  by  himself  and  not  by  the  coroner. 
Mnnlie  v.  Itiijielje,  \\  (^   15.  27'). 

Senible,  that  the  slii'ritr,  though  a  supitrior 
ollieiT  to  the  gaoler,  eoiiius  eipuilly  within  the 
beiielit  of  the  24  (ieo.  II.  c.  4t.  FerijUMMon  v, 
Ailam^it  al.,  5  Q.  U.  104. 

Where  tho  ahoriff  is  defomlant,  a  writ  of  re- 
plevin, under  14  it  1.')  Viet.  e.  (II,  may  bu  directed 
to  the  coroners,  though  the  stiitute  dot^s  not  pro- 
vide for  such  a  case.  iJikhrixt  v.  Comjir,  1 1  Q. 
H.  I'.>7. 

Under  12  Vict.  c.  74,  and  IM  .*  14  Viet.  e.  (i2, 
a  bill  of  «ali!  of  an  execution  del)tor's  goods  exe- 
cuted by  a  .slicrifl' to  a  purchaser,  wliether  plain- 
tiff in  the  execution  or  not,  neeil  not  bo  tiled. 
Ki^ioek  V.  Jan'ii,  (J  V.  P.  30;<. 

There  can  be  no  estoppel  on  a  slierilf  when 
sued  as  .m  individual  by  re.ison  of  a  deed  exe- 
cuted by  him  exclusively  in  his  character  as  a 
publi(!  ollicer.     -V.  C,  !)<";.  I'.  I.')(i. 

It  is  tho  duty  of  the  sheriff  of  the  county  i'' 
which  tliii  city  is,  and  not  of  the  high  bailitf  o' 
such  city,  to  convey  to  tho  penitentiary  prison" 
ers  scnteiicod  at  tho  Hecorder's  Court.  Ulann  v 
IVi'imori;  21  Q.  IJ.  37. 

Hold,  that  since  the  act  aejiarating  the  city  of 
Tonmto  from  York  and  I'eel,  (24  \'iet.  c.  .^.I,)  the 
sheriff  of  tho  county  of  the  city  of  Toronto,  not 
the  high  bailiff,  is  entitled  to  be  selector  of,  and 
to  ballot  for,  and  summon  the  jurors  for  ctmrta 
held  in  tho  city.  Morribon,  J.,  doubting  as  to 
the  first  point.  /«  re  the  Sheriff  of  the  City  of 
Toronto  and.  the  Reeorder  of  the  City  of  Toronto, 
2(i  Q.  B.  34(). 

In  moving  for  an  order  upon  a  sheriff  to  letum 
})apers  sent  to  him  for  service,  the  proper  mode 
18  to  give  notice  of  motion  ;  but,  Qua're,  whether 
a  sheriff  can  be  conipollod  to  serve  any  paper, 
other  than  process  issuing  fnjm  the  courts 
Porter  v.  Gardner,  1  Chy.  Chamb.  15. — Van- 
Koughnet. 
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7.  S/xrial  Coulmctx  In  Carrit,  3582. 
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A'on-ilelii'eri/. 

(a)  Ptu-lien  Llahh,  3583. 

(b)  Pror,/  of  Xe'tlujence,  3584. 

(c)  DamatjeK,  3584. 
(<l)  Other  Caneii,  3585. 

IX.  Bills  of  Lading,  3586.] 

X.  Freight,  .3587. 

XI.  Demitrrage,  Detention,  and  Delay, 
3589. 

XII.  Collision. 

1.  Liiihtx,  3591. 

2.  Proof  of  Xeulii/ence,  3592. 

3.  Diunauex,  ?^^M. 

4.  Other  CfWM,  3594. 

XIII.  Towage,  3595. 

XIV.  Salvage,  Average,  and  Contribution, 

3.596. 
XV.  Agreements  to  Rin  Vessels,  3598. 

XVI.    MlHl'ELLANEOlIS  CASES,  3599. 

XVII.  jARiiiiiRS  Generally— S'fe  Carrieils. 

XVIII.  Seizure  ov  by  Cu.stoms'  Officers— 6'ce 
Revenue. 

XIX.  Ferries — .SVe  Ferry. 

XX.  Harbours— iV  Harbour  Companies. 

XXI.  Forwarders    and  Warehousemen — 
.V(<!  Carriers— Warehousemen. 

XXII.  Marine  Insurance — See.  Insurance. 

XXIII.  Navigable  Waters— /SVe  Water  and 
Water  Courses. 

I.  Registration. 

[Tlie.  8  Vict.  c.  o,  providimj  for  the  Registration 
of  Inland  Vemieln,  ions  ronxolidated  by  C.  S,  C 
e,  41,  which  wan  repealed  by  the  36  Vict.  c.  1'2S, 


1.  Foreign  Vessels. 

Under  the  imperial  act,  12  &  13  Vict.,  c.  29, 
^d  previous  statutes,  foreign -built  ships  navi- 


gating onr  inland  waters  were  entitled  u,  1 
registered  here.      Smith    v.    linini  fi  ^/ 
Q.  B.  9. 

But  under  our  statute  8  Vict.  c.  ,"»,  and  i„^ 
rial  statute,  17  &  18  Vict.,  c.  104,  they  caimotli 
Smith  V.  Jones,  5  C.  P.  425. 


2.  Recital  nf  f'lrlijiral,: 

Under  our  8  Vict.  c.  5,  as.  l.S,  •_>,•{,  '24,  the  < en 
tificate  of  registry  of  ()Wiicrslii|i  imist  l,e  ittitix 
iu  a  transfer  l)y  way  of  iii()rt;.'ii^'(;  dr  swimtjl 
(with  power  of  sale  in  case  <if  ileiault),  a»  will  i 
upon  an  absolute  or  iniiuediate  sale ;  and 
omitted,  the  mortgage  will  bu  vciid.  1|„//,,J 
tt  ah  v.  Corbett,  6  Q.  B.  587. 

[8  Viot.  c.  5,  is  now  C.  S.  ( '.  o,  4|  ] 

The  following  recital  in  an  iiidciituiv  of  saLlij 
way  of  mortgage    of   a   vessel.     'I'lie  ".elifii.ni 
"James  Coleman  of   Dundas,   and  duly  rixd 
tered  according  to  the  Statute  in  sneh  ease  ininlj 
and  provided,  and  the  certilicate  di'  nwiurshiii 
which  is  granted  to  the  said  William  ('iililnij 
whereby  it  is  certified  that  the  s;iid  vessel  w 
registered  at  the  custom  Imuse  in  the  purt  ( 
Hamilton  the  Stl;  day  of  April,  1,S47,  amli* 
the  burthen  of  232 '70,  and  wliiili  said eertilii:it| 
is  under  the  hand  of  .John  JJavidson,  the  eull 
tor  in  and  for  tlie  said  port  of  ilainiltmi,  as 
reference  to  the  said  certilicate  will  fully  ap) 
pear"  :— Held,  not  a  sufhcieiit  eoniiiliauei  »iu 
8  Vict.  c.  5,  ss,  2,  7,  13,  and  that  therefuretlK 
indenture  wjis  void.     Shirivooil  it  <il.  v.  Cohu 
C  Q.  B.  614. 

The  recital  was  held  insufficient  in  £(ivint;  tlJ 
tonnage  alone  of  the  vessel,  which  eoulil  u»tl| 
said,  within  the  terms  of  s.  1 3,  to  he  siidi  | 
description  of  the  vessel  us  to  shew  the  idmtitj 
of  the  vessel  transferred  with  that  deserilitil  i| 
the  certificate  of  registry.     Jli. 

It  is  not  necessary  that  the  transfer  of  a  ve*! 
by  the  sheritl'  upon  a  sale  under  execution  slimill 
be  registered  or  recite  the  certilicate  o'  mvifij 
ship.  Smith  v.  Brown  H  al.,  14  (,».  IS.  !l ;  ,Vi/ii(| 
V.  Jones,  5  C.  P.  425. 

Semble,  that  a  bond  given  by  third  iiaitiis io< 
the  assignment  of  a  vessel,   bnt  wliieh  is 
intended  to  operate  as  .an  assigiuncnt,  need  iiiii 
recite  the  certificate.     Cnrliii  v.  <'iiliijnd»l,\ 
L.  J.  50. — C.  L.  flhanib. — Robinson. 


3.  Other' Casr.^. 

Held,  that  the  plaintiff,  under  the  facts  staid 
in  the  report,  was  not  prevented  from  asstrtinl 
his  right  as  mortjjngee  by  anything  ii.  the  .Shij 
Registry  Act,  8  Vict.  c.  5.  C'(////(  //  v.  MeMi 
8  Q.  B.'454. 

Where  an  action  was  brought  for  refusing  t 
sign  certain   notes,    the  sale  and  delivery 
defendants  of  shares  in  a  schooner  lieing  alkgi 
as  the  consideration  for  the  promise ;  aiul  i 
appeared  that  the  plaintiflf  had  snrreudeml  hil 
interest  to  defendants,  and  that  they  had  « 
tinned  in  exclusive  iwssession  of  the  vessel,  1 
that  no  assignment  had  been  made  as  the  statiitj 
directs,  and  no  transfers  emlorsed  on  the  regir 
try,  nor  any  new  certificate  of  ownershipgniita 
the  court  ordered  a  nonsuit.    But  if  dcfen(liiil| 


were  entitleil  t(i  1_ 
V.    Ih-omi  H  nl,  il 


c.  104,  tlieyi.ann„tli 


ufHcit'iit  ill  ffiviiis:  thj 
t'l,  vliicli  cmlil  Until 
f  H.  13,  t(i  lie  sikI 
s  to  shew  tlu'  iilmtitj 
with  tlmt  ili'scrilnii  ii 
f.     Jl>. 

the  transfi'i'of  a  \-m 

liulor  CXl'L'Htinll  sbillll 

e  cortitioati'  c''  nwnea 
r(/.,  It  (,>.  B.  !);.«| 

en  liy  third  iiartii-siM 

sol,   Imt  wliioli  is  iioj 

assigiiiiiuiit,  iiwl  iiflj 

I  It'll  1/   V.    ('ultiiii  d  itl,\ 

Ruliiiisim. 


under  the  fai'ts  «tai«^ 

jvunteil  from  a.'sertin| 

anytliiiiy  ii.  tlie  Shil 

Ciii/li'iiv.  McD'iim 
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have 


„en  their  notes,  they  could  not 
'.' *l'pnviiiciit  on  the  ground  th»t  they  had 
fm;civeil  a  vidid  title.  Orner  v.  Moitiiteni/  et 
,l)y.H.38-'. 

tffrtiticate  of  ownership  under  8  Vict.  c.  5, 

'.t  jj  not  invalid  because  the  additions  of  the 

slfrsare  omitted,  the  statute   on  tliat  point 

"^  ilireetory  I'nly.      Oildernlecve  v.  Corby  H 

Hilii,  tliat  under  section  4  some  of  the  owners, 
(vinjatHath,  might  properly  register  the  vessel 
itKagston.     /''. 

Tlie  hniierial  Act,  17  il  18  Viet,  c.  104,  does 
J  re|)eal  altogether  the  8  Vict.  c.  5,  but 
mlic!'  "nly  t"  vos.sels  jn'oceediiig  to  sea,  and 
HI  stotiito  reiiiiiiiiH  in  force  as  to  all  vessels 
„fj,jtiiii/ exclusively  onr  inland  waters.  Scott 
,C,,.nttiKll.,MilK  430. 

I  Hilil,  that  a  builder  of  a  ship  is  not  corn- 
led  to  have  her  registered  before  he  can 
like ,1  valid  sale.     Cliinholiii  ct  al.  v.   Potter,  \\ 

tP.llw- 
Held,  that  a  written  instrument  is  not   re- 
isitf  til  pas.s  ]irop>.'rty  in  a  vessel  which  need 

title  registered  under  the  Act.    11). 

I  Phiiitiffs,  being  registiM'od  owners  of  <a  vessel, 
jiuftrred  her  by  bill  of  sale,  which  the  vendee 
({lectcil  to  register  ;  and  in  an  action  by  plain- 
ifs  f'lr  injury,  not  of  a  mere  tenijiorary  charac- 
sustaiiied  by  the  vessel,  the  vendee  came 
naril  a.H  a  witness  on  their  behalf :— Held, 
lit  tliL'  (lefendint  couM  not  set  up  the  ven- 
t's right  to  defeat  the  action,  the  plaintiffs 
i!cr  the  Ship  Kegistry  Act  still  ai)pearing 
I  legil  owners.  Wilxun  H  al.  v.  Cameron,  22 
198. 

IThiscntirt  cannot  relieve  against  tlie  omission 
I J  mortgagee  of  a  registered  vessel,  to  have  the 
Licr  I'liilorsemont  of  such  mortgage  made  on 

eeertilieate  of  ownership.     Coleman  v.  Slier- 

»/,  i  fhy.  do-.'. 

I  .\!  ti»  (iroof  of  ownership  by  registration — See 
1.4,  p.  3571. 


II.  Owners. 

1.  Part  Owners. 

I  Part  owners  of  a  ship  are  tenants  in  common 
I  the  ship,  and  partners  in  the  earnings  only. 
liivrv,  (Vi*'^,  lil  t'hy.  ."),S7. 

|!itc5.iicv.  C<m'ti,  lOChy.  537,  p.  3570. 


2.  fihip's  Himhand. 

Ilu  an  action  upon  an  alleged  agreement  by 

Veiiilants,  that  if  tlv,  plaintiff  would  purchase 

itlicm  a  certain  vessel,  and  wouhl  perform  the 

fctiej  of  a  ship's  husband  in  respect  of  her,  they 

I  pay  him  five  percent,  on  her  gross  earn- 

« up  t(i  the  time  of  the  last  voyage  for  which 

nhoulil  as  such  ship's  husband  prepare  her  : — 

«ii,  that  iiuon  the  evidence,  set  out  in  the  case, 

^  plaiiitilt' 8  contract  was  not  shewn  to  have 

I  performed,  and  the  jury  having  fonnd  in 

I  favuiir  a  new  trial  was  granted.     Hall  v. 

WIN  tl  aL  22  Q.  B.  602. 


3.  Liability  of. 

(a)  For  ItcpairK. 

Where  the  plaintiff,  at  the  recpiest  of  A.,  the 
managing  owner  of  a  vassel,  did  certain  repairs 
on  the  vessel,  at  the  time  not  knowing  that  she 
was  owned  by  A.  jointly  with  others  :  —  Held, 
that  all  the  owners  were  jointly  liable  to  plaintiff. 
llarrtHon  v.  IlarrU  et  al.,  1  V.  1'.  23.5. 

P.art  owners  of  a  shij)  are  tenants  in  common 
of  the  ship,  and  ])artnors  in  the  earnings  only. 
One  part  owner  of  a  ship  having  taken  posses- 
sion of  it,  eind  expended  in  repairs  more  thaii 
the  ship's  earnings  :--ffeld,  that  the  other  ;  t^t 
owner  was  not  bound  to  contribute  to  the  jiay- 
ment  of  the  difference.  Baker  v.  Caney,  10  Chy. 
537. 


(b)  For  Sii/ii)lie.^. 

Order  (/'wen  hi/  .Uasler. ]--Whuro  a  steamboat 
was  mortgaged  and  in  possession  of  the  mort- 
gagees, who  navigated  her  for  their  own  benefit 
to  secure  their  advances,  and  she  w.as  tortionsly 
taken  possession  of  by  the  captain,  who  received 
the  profits  arising  from  her,  for  his  own  use  :  — 
Held,  that  the  mortgagor  was  not  liable  for  goods 
furnished  for  the  ves.sel  while  in  the  tortious 
possession  of  the  captain.  Fraser  v.  Flint,  4 
O.  S.  12.      See,  also,   \Vilb:t  v.  Flint,  lb.,  1<». 

The  M.oster  h.as  no  right  against  the  owners 
to  detain  the  ship  or  freight  for  wages  paid,  or 
any  disbursements  made  by  him  on  account  of 
suijplies  for  the  ship.  Lniitl  el  al.  v.  Maiden,  5 
Q.  B.  .309. 

In  an  action  against  defendant  for  goods  sup- 
plied by  plaintiH's  to  certain  vessels,  at  tb.c 
request  of  the  masters  thereof,  there  was  no 
evidence  of  defendant  having  employed  the  mas- 
ters, an<l  though  the  vessels  appeared  to  have 
been  transferred  to  defendant  before  the  goods 
were  supplied,  the  transfers  were  not  registered 
until  after,  nor  was  any  exjiress  contract  with 
defendant  proired  :— HeM,  that  defendant  was 
not  liable.     Hawu  et  al  v.  liorhe,  27  0.  I'.  142. 

Order  r/ivm  bydther  Per-'ioiis.] — The  mere  owner 
of  a  chartered  boat  is  not  liable  for  supplies  fur- 
nibhetl  to  the  person  chartering,  or  at  the  recjuest 
of  his  agents,  unless  he  is  so  liable  by  exiiresa 
agreement  between  liimself  and  the  (iharterer. 
Lyman  et  al.  v.  Jiunk  qf  Upper  Canada,  8  Q.  B. 
354. 

Action  for  provisions  furnished  by  plaintiffs 
to  steamboats  belonging  to  and  run  by  defen- 
<lants.  It  appeared  that  the  steward  of  each 
boat  was  bound  by  contract  with  defendants  to 
furnish  these  supplies,  but  there  was  contradic- 
tory evidence  as  to  the  plaintiffs'  knowledge  of 
this  arrangement,  and  as  to  the  circumstances 
under  which  the  goods  were  ordered  and  fur- 
nished. The  jury  having  found  for  the  iilain- 
tiffs  : — Held,  1.  That  upon  the  evidence  set  out 
in  the  case,  a  new  trial  was  properly  granted  in 
the  County  Court.  2.  That  no  absolute  rule 
can  be  laid  down  as  to  the  liability  of  ship  owners 
in  such  matters,  but  each  case  must  de])end  on 
its  own  facts  ;  and  that  here  the  jnry  should  be 
asked,  upon  all  the  evidence,  and  considering 
the  nature  of  the  business,  to  whom  was  tho 
credit  given  ;  were  tho  parties  ordering  tho  sup- 
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plies  the  dcfcnilants'  acents  for  that  purpose 
within  the  onlaiary  rules  aa  to  principal  and 
a^ent,  and  vas  the  natural  inference  of  the 
defendants'  liability  suHiciently  rebutted  by  the 
plaintifls'  knowledge  of  the  true  arrangement. 
Cloj/  et  ill.  V.  JuiiUfs  et  al.,  27  Q.  B.  88. 


(c)  Fire  from  SteamhoaU. 

Action  against  defendants  for  negligence  in 
the  construction  and  management  of  their 
steamboat,  by  whicli  sparks  escaped  from  the 
funnel  at  a  wharf,  and  the  plaintiffs'  lumber 
and  mills  there  were  burned.  The  alleged 
negligence  consisted  in  leaving  the  screens 
of  the  steamer  open  ;  and  on  tlie  part  of  the 
plaintitl's  evidence  was  received,  thougli  objected 
to,  tlint  on  other  occasions,  at  different  times 
and  places,  the  screens  were  open,  and  cinders 
had  escaped.  The  engineer  ami  tiremen  (ni  the 
boat,  being  afterwards  called  for  the  defendants, 
swore  tliat  the  screens  were  closed,  and  liad 
never  on  any  occasion  been  left  open.  The 
learned  judge  ruled,  at  the  close  of  the  caa<i, 
that  the  evidence  objected  to  was  admissible, 
particularly  as  touching  the  credit  of  defendants' 
witnesses  : — Held,  that  such  evidence  was  inad- 
missible either  to  support  the  plaintiffs'  case 
when  it  was  tendered  and  received,  or  for  the 
purpose  for  which  it  was  afterwards  admitted  ; 
and  the  jury  having  found  for  the  plaintiffs,  a  new 
trial  was  granted  without  costs.  Edwards  HaL 
V.  Ottawa  River  yavi'jatioii  Co.,  39  Q.  B.  264. 


4.  Endaice  of  Ownership. 

In  nn  actio:i  for  running  ilown  a  ship  it  ap- 
peared that  the  plaintiffs  were  owners  of  the 
vessel  at  the  time  of  the  collision,  and  in  re- 
ceipt of  the  prohts  ;  and  that  there  was  a  deed 
of  partnersliip  executed  by  some  of  the  owners, 
but  not  by  others,  which  provided  for  the  mode 
of  transfer :— Held,  sutKcient  as  against  a  wrong- 
doer ;  and  that  it  Wivs  not  necessary  to  produce 
this  deed.  Sutherland  tt  al.  v.  Belhime,  10  Q. 
B.  388. 

In  an  action  against  defendants,  as  owners  of 
a  steamer,  for  negligence  in  the  carriage  of  goods, 
the  captain  of  the  vessel  swore  tliat  they  were 
shareholders,  and  that  he  sailed  her  for  them, 
and  on  their  account : — Held,  sufficient  proof  of 
ownersliip,  without  producing  the  share  list. 
O'Keill  V.  Baker  et  al.,  18  Q.  B.  127. 

In  an  action  against  several  defendants  for 
wood  furnished  to  a  steamer,  the  proof  of  owner- 
ship consisted  of  jMirol  evidence  that  one  defen- 
dant had  taken  stock  in  the  vessel  and  paid  for 
it,  and  liad  represented  several  stockholders  at 
a  meeting  held  after  she  had  been  lost.  A 
certificate  was  also  produced,  signed  by  the 
collector  of  customs,  stating  the  names  of  the 
registered  owners,  and  the  number  of  their 
shares  : —  Held,  insufficient.  Qua;re,  whether 
the  certificate  was  admissible  in  evidence  under 
1(5  Vict.  c.  19.  Lynch  v.  Shaw  et  al.,  17  Q.  B. 
241. 

Assumpsit  for  goods  furnished  for  a  vessel. 
Defendant  was  called  as  a  witness,  and  proved 
that  he  had  subscribed  £50  towartls  a  line  of 
freight  vessels  from  Toronto  to  Quebec,  and  that 
he  had  never  had  anything  to  do  with  this  boat, 


or  with  the  plaintiff  with  respect  to  her-  bnil 
being  sued  for  and  cbliued  to  ))iiy  some  (lenlana,! 
on  her  account,  he  had  assigufd  wimt  intciwdl 
he  had.  It  appeared,  too,  that  the  veaselw  I 
registered  :  — Held,  not  sufficient  evidence  Tfl 
ownership  to  charge  the  defendant.  J/„,//„»!;| 
V.Harris,  13  Q.  B.  118.  ^""««wf| 

In  replevin  for  a  steamer  :— HcM,  that  muWl 
the  various  transfers  set  out  in  this  case  th  I 
plaintiff  was  the  legal  owner  uf  the  veWlT 
Gilde.rsleeve  v.  Corhy  el  al.,  I,")  Q.  H.  jjo  "' 

Held,  that  the  certificate  of  rc«i»ttati(in  underl 
8  Vict.  e.  5,  is  the  legal  evidfrieo  l,y  ^.y^u  I 
ownersliip  can  be  proved  ;  ami  uiKin  an  actioal 
on  a  joint  contract  against  inoro  than  onedefen.i 
dant,  the  evidence  failing  in  ]miiif  a.s  to  one  il 
nonsuit  was  ordered,  tlie  recent  deiisions  luuitrl 
the  English  C.  L.  P.  Act  imt  iitnnittinL'  thJ 
striking  out  of  a  defendant's  name  in  siieh  csel 
Buchas  V.  Shaw  et  aL,  8  C.  P.  3!)!, 

Defendants'  vessel  havini;  L'nt  nn  shore,  thd 
plaintiffs'  vessel,  the  Manitoba,  timk  off  heJ 
passengers  and  freight  and  convcyoil  them  I 
their  destination,  upon  an  order  tn'do  so  simeill 
by  the  purser  of  defendants'  vessel,  Jn 
action  for  the  services  so  rendoreil,  tlie  iiJaiiJ 
tiffs  proved  orally  that  the  four  ilofi'nilaiit8  8ue( 
owned  the  Manitoba.  One  of  the  (kiondsntL 
was  then  called,  and  swore  tiiat  aiuither  defeil 
dant,  W.  B.,  Jr.,  had  ceased  to  have  any  intcn 
in  the  Manitoba  when  tiic  sciviees  were  reoJ 
dere<l,  though  he  Wc-vs  still  a  rej,'istere(l  dviiicrJ 
The  name  of  this  defendant  was  tlien  stniolj 
out.  No  certificate  of  registration  wis  pro 
duced  :-  Held,  1.  That  under  tiie  ('.  L.  ]'.  Aoij 
s.  68,  the  amendment  was  authorizeil ;  ami 
the  name  of  a  defendant  iniproinrly  joined nuj 
be  struck  out  without  ids  consent,  and  evej 
against  his  express  objection.  2.  That  the  nn 
evidence  of  ownership  was  adinis>ilile,  and  tin 
it  was  not  necessary  to  produee  the  eertiticate| 
for,  assuming  that  in  actions  by  or  iigaim 
owners  of  a  registered  vessel  as  owners  thi 
ownersliip  must  be  jirovcd  l)y  the  eei-tilio.it^ 
yet  the  mere  ownership  may  not  create  a  lit 
bility,  and  defendants  may  lie  lialile  aiiartfrod 
it  under  u  contract  made  by  their  agent,  .is  i 
this  case  by  the  purser.  Seiuhle,  that  tij 
objection  was  not  open  to  defendants  alter  tliei| 
proof,  without  proiluctioii  of  tiie  ecrtilicate,  thi 
W.  B.,  Jr.,  had  ceased  to  be  owner,  /,i 
Superior  NarUjation  Co.  v.  Bintti/  d  ul.,U{ 
B.  201. 

In  an  .action  for  insurance  iijion  s\  vessel  uodij 
the  usu.-il  interim  receipt :— Held,  that  thcnioij 
gagor  of  a  non-registered  vessel  had  not  i 
interest  saleable  under  a  ti.  fa.,  the  2.')rd  sec.i 
8  Vict.  c.  5,  only  declaring  that  the  Kpitea 
owner,  although  a  mortgagor,  siiall  he  consiJeit 
the  owner.  Scatcherd  v.  Kiiiiilalili>FiriIm.Ci 
8  C.  P.  415. 

See  Orser  v.  MoutUeny,  9  Q.  B.  382,  p 


5.  Liability  of  Vessels  to  Seizure. 

Where  a  vessel  is  seized  as  not  beinjj  Until 
built,  under  the  provisions  of  the  7  &  8  W  ill.  Ill 
the  onus  proband  i  lies  upon  the  claim.'uit,  l( 
to  recover,  he  must  prove  that  the  ve««l| 
question  was  built  at  a  British  ^lort  i^^'l 
Xcuh,  Tay.  197. 
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HdutUble  goods  be  brought  by  inland  naviga- 
te »  port  of  entry  and  there  entered,  and 

'^j  jre  afterwards  landed  without  a  per- 
'1  ttey  are  liable  to  seizure,  but  the  vessel  in 
Ff. ,  ,Lv  were  brought  is  not.     McKenzie  et 

ffhere  »  wharf  has  been  leased,  "  with  all  the 

Lrileges  thereto  belonging,"  a  vessel  attached 

Ciie  wharf  by  the  usual  fastenings  cannot  be 

xllined  for  rent.    Sanderson  et  al.    v.    Ttie 

C"„  Marine  H.  W.  Co.,  3  Q.  B.  \r>H. 

I  A  vessel  seized  for  breach  of  the  revenue  laws 

Lnng  been  replevied  from  the  collector,   the 

bit  of  reulevin  was  set  aside.     Scott  v.  Mcliae, 

IP  R,  16.— <-'•  L-  t^hanib. — Robinson. 

I  Ait«anibo.it  said  to  belong  to  one  M.,  in  this 

Lntrv,  against  whom  defendant  had  an  exe- 

^on'was  sold  at  Detroit  while  the  writ  was  in 

t  sheriff's  hands,  under  t   judgment  of  con- 

aination  ami  sivlc  in  the  admiralty  court  there, 

,  certain  clainib  which  by  their  law  formed  a 

n  upon  her.     1"  an  interpleader  between  the 

jjljg' claiming  under  that  sale,  and  defendaLt, 

(jury  found  tiiat  *■'  -  'easel  was  not  the  pro- 

rtyofiM..  tbe  ex  ni  debtor.     The  court 

/tiiat  the  evidei.      supported  their  verdict 

|._Hel(i,  also,  that  at  all  events  the  plain- 

ititle  under  the  sale  made  upon  the  judg- 

jBt  in  rem  must  have  prevaileiL      VanEvery 

p,v.(;mH^i^lQ.  b.  542. . 

f  As  to  sale  of  Kijuity  of   Redemption  under 
becnti«»— ^^^  "  ExECUTiOxV, "  p.  1419. 


6.  Other  Cases. 

|ln  an  action  for  negligence  against  the  owners 

I » steamboat,    for  injuries  sustained  by   the 

intiff  iu  eon8e(iuence  of  one  of  the  fendere 

Iving  bwke  loose  from  the  steamboat  while  in 

K  act  of  leaving  a  wharf,  and   striking  and 

raring  the  plaiutitf,  who  was  standing  on  the 

Wf;  and  it  appearing  that  the  plaintiff  had 

eeiveil  warning  to  staiul  clear  of  the  fenders, 

d  that  a  person  with  ordinary  care  might  have 

aped,  the  court  set  aside  a  verdict  for  plain- 

[  and  granted  a  new  trial  on  payment  of  costs. 

caulay,  C.  J.,  diss.     Grieve  v.  Ontario  Steaiii- 

iCoACV.  387. 

lOne  of  two  joint  tenants  of  a  chattel  is  not 

ble  in  trover  at  the  suit  of  his  co-tenant,  for  a 

!  of  his  chattel  not  in  market  overt.     The 

^tiff  and  one  F.   being  joint  owners  of  a 

tel,  F.  caused  it  to  he  registered  in  his  own 

me,  and  sold  and  conveyed  lier  to  a  purchaser, 

I  disposed  of    her.     The    plaiutitf    brought 

iver  against  F.  and  his  partner  in  business 

|o  appeared  to  claim  no  interest  in  the  vessel) 

i  a  verdict  lieing  found  for  both  defendants 

Liut  the  judge's  charge,  the  court  granted  a 

f  trial,  costs  to  abide  the  event.     McNal)  v. 

\)tland(tal.,  11  C.  P.  434. 

Uteamboat  was  held  personal  property,  and 

)erly  aB8es8al)le  at  one  of  the  two  places 

ween  which  in  summer  it  plied,  and  at  which 

[tinter  it  was  laid  up,     Jn  re  Halt,  7  L.  J. 

-C,  C— Armstrong. 


III.  Salr  and  TRANSrBR. 

special  assumpsit    for   not    acoeptins  a 
ner,  which  the  plaintiff  agreed  to  sell  to 


defendant,  together  with  the  apparel,  tackle, 
furniture,  &c.,  and  to  convey  free  from  all  in- 
cumbrances," for  a  stated  price,  upon  special 
demurrer,  the  declaration  was — Held,  bad,  for 
not  alleging  that  the  conveyance  tendered  em- 
braced tne  "apparel,  tackle,  and  furniture,"  and 
because  it  was  not  inconsistent  with  all  the  aver- 
ments that  the  "apparel,  tackle,  and  furniture" 
might  not  be  free  from  incumbrances.  I'hiUips 
v,  Merritt,  2  C,  P.  299. 

Declaration  on  a  bond  conditioned  to  con- 
vey to  the  plaintiffs  within  three  months  a 
certain  steamboat,  and  for  quiet  possession  of 
the  same  from  the  making  of  the  bond,  assign- 
ing as  breaches — 1.  Sot  conveying  within  three 
months  ;  2.  An  eviction  by  one  O.  S.  O.  under 
a  mortgage  derived  from  defendants.  Ple;vs,  to 
the  first  breach,  that  said  steamboat  was  mort- 
gaged to  J.  H.  C.  at  the  time  of  the  execution  of 
the  bond,  for  the  same  amount  as  plaintiffs  had 
agreed  to  pay  defendants,  and  tliat  defendants 
had  handed  him  the  notes  given  by  plaintiffs  for 
the  price  ;  and  the  saiil  J.  H.  O.  held  the  mort- 
gage only  as  security  for  due  payment  thereof, 
and  plaintiffs  thereupon  discharged  defendants 
from  procuring  such  conveyance.  Plea,  to 
second  breach,  after  stating  a  similar  agreement, 
alleged  a  transfer  of  the  mortgage  from  J.  H.  C. 
to  O.  S.  G.,  and  that  the  plaintiffs  made  default 
in  their  agreement  by  non-payment  of  one  of 
the  notes,  whereupon  O.  >S.  G.  took  posses- 
sion, claiming  an  e(|uitable  interest  by  virtue 
of  said  agreement  with  defendant  and  his 
assignees.  Both  pleas  held  bad  on  demurrer, 
the  plaintiffs  engaging  to  apply  their  payments 
towards  an  encumbrance  not  amr)unting  to  a 
waiver  of  their  right  to  a  conveyance  from 
the  vendors.  Corhij  et  al.  v.  Cotton  et  al.,  7 
C.  P.  209. 

The  question  on  this  motion  was  (on  the  same 
facts  and  pleadings  as  above)  whether  the  plain- 
tiffs were  entitled  to  the  damages  as  asnessed  by 
the  jury  (£6,(i7o),  the  defendants  contending 
that  the  me.tsui'e  of  damages  should  have  b§en 
the  amount  necessary  to  redeem  the  steamboat. 
The  court  held  that  the  damages  were  properly 
assessed.     S.  C.  lb.,  392. 

Assumpsit  on  a  note  made  by  defendant  jointly 
with  A.  and  B.  Plea,  that  the  note  was  given 
for  the  purchase  money  of  a  scliooner  sold  by 
plaintiff  to  A.  and  B.,  defendant  being  their 
surety  ;  that  the  plaintiff  on  such  sale  guaran- 
teed the  vessel  to  be  sound,  but  she  was  not 
sound  but  unsafe  and  rotten,  as  the  plaintiff 
well  knew^  and  the  said  A.  and  B, ,  immediately 
after  the  sale,  discovered  the  unsoundness,  re- 
turned the  vessel  to  plaintiff,  and  repudiated  the 
sale.  At  the  trial  the  written  instrument  was 
proiluced,  from  which  it  appeared  tliat  the  sale 
was  to  defendant  alone,  ami  no  such  guarantee 
as  alleged  was  contained  in  it.  It  was  proved 
that  A.  and  B.,  after  keeping  the  vessel  a  fort- 
night, tenderer!  her  back  to  the  plaiutitf,  but  she 
was  refused,  and  they  went  on  using  her  : — 
Held,  that  verbal  evidence  of  the  warranty 
stated  in  the  plea,  was  not  atlmissible.  Hemble, 
that  the  facts  did  not  shew  a  total  failure  of  con- 
sideration, and  therefore  formed  no  defence. 
Semble,  also,  that  the  defendant  could  not  shew 
on  the  face  of  the  writing  produced  that  the 
sale  was  to  A.  ft  B.,  and  not  to  himself.  Hen' 
derson  r.  CoUer,  16  Q.  K  345. 
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Covenant  against  incumbrances  on  the  sale  of 
vessel — Action  thereon — EflFect  of  notice  to 
vendee  of  the  incumbrance  complained  of — 
Equitable  defence — Payment  of  purchase  money. 
McDonell  v.  Thompson,  16  Q.  B.  154. 

The  owner  of  several  steamers,  who  was  carry- 
ing on  l)usines8  as  a  forwarder,  sold  one  of  them 
to  another  forwarding  firm,  and  upon  the  sale 
covenanted  that  he  wouhl  not  directly  or  indi- 
rectly have  any  interest  in  any  vessel  navigating 
the  St.  Lawrence  below  Ogdensburgh  at  any 
time  thereafter  ;  and  also  that  he  would  not  dis- 
pose of  two  other  steamers  then  owned  by  him 
to  any  person  or  persons  for  the  purpose  of  navi- 
gating the  St.  Lawrence  below  Ogdensburgh. 
The  Con  it  held  the  purchasers  from  this  firm 
with  knowledge  of  the  cavenant,  bound  by  the 
covenant  entered  into  by  the  original  proprietors, 
and  granted  an  injunction  restraining  them  from 
navigating  the  river  below  Ogdensburgh  with 
those  vessels,  llokomh  v.  Xixon,  5  Cuy.  ?7o, 
373. 

A  steam  vessel  owned  by  the  members  of  a 
limited  partnership  was  registered  in  the  name 
of  the  general  partner.  i)uring  his  absence 
from  this  country  the  special  partners  agreed  for 
the  sale  of  the  vessel,  and  gave  their  bond  con- 
ditioned to  obtain  a  good  and  suihcient  transfer 
thereof  to  the  purchasers,  witliin  three  months, 
and  placed  the  purchasers  in  possession.  Two 
years  afterwards  the  vessel  was  sold  under  exe- 
cution issued  against  the  general  partner,  and 
was  taken  out  of  the  ijossession  of  the  purchasers 
by  a  writ  of  replevin,  the  purchasers  giving  to 
the  special  partners  notice  of  these  proceedings, 
who  took  no  steps  to  prevent  the  removal  of  the 
vessel ;  antl  the  purchasers  thereupon  proceeded 
at  law  against  the  obligors  in  the  bond,  and 
recovered  judgment  against  them,  after  which 
thoy  filed  a  bill  for  specific  performance  of  the 
contract,  and  an  injunction  to  stay  proceedings 
under  the  judgment.  The  court,  talcing  into 
consideration  the  great  changes  which  had  taken 
place  in  the  position  of  the  parties,  and  the 
depreciation  in  value  of  tlie  steamer,  refused 
sijecific  perfonnance,  and  dismissed  the  bill  with 
costs.  Cotton  v.  Corbii,  7  Chy.  50.  Affirmed  on 
appeal.     8  Chy.  98.     See,  also,  S.  C,  p.  1045. 

The  part  owner  of  a  British  registered  ship 
sold  his  shares  therein  on  credi  to  defendants 
D.,  who  having  made  default  in  payment  of  the 
balance  of  purchase  money,  an  execution  at  law 
was  obtained  therefor,  under  which  their  inter- 
est in  the  vessel  wjis  sold  by  the  sherifiT  to  C. , 
another  defendant,  and  a  bill  was  thereupon  filed 
by  the  vendor  claiming  a  lien  on  the  vessel  for 
iinpaid  purchase  money.  A  demurrer  thereto 
for  want  of  etjuity  was  allowed.  Baker  v. 
Detwy,  15  Chy.  (JCS. 


refusal 
averre< 


See  Orser  v.  Mounteny,  8  Q.  B.  382,  p. 
McNab  V.  Howlamf,  11  C.  P.  434,  p. 
HatoH  V.  Jioclie,  2"  C  P.  142,  p.  3670. 
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IV.  Mortgage. 

In  an  action  against  the  vendee,  upon  a  con- 
tract to  acc'ipt  a  deed  of  conveyance  of  a  vessel, 
and  to  give  a  mortgage  security  upon  it  for  the 
purchase  money,  the  declaration,  which  shewed 
a  delivery  uf  the  vessel  by  the  plaintiff  to  d<)fen- 
dant  under  the  contract,  alleged  as  a  breach  the 


of  defendant  to  accept  sucli  deed  ■      i 
1  that  by_  means  thereof  tlio  vessel  j,',,]  ■  I 

■^t  tile  trial] 


price  had  been  lost  to  the  plaintitl' 
■      ■  "  •     •~tl; 


plamtitt  the  whole  value  ,fT 


the  jury  gave  to  plaintifl" 
vessel,  and  the  court 
diet.     PliUlijis  v. 

Declaration  on  a  covenant  to  inv 
Plea,  that  the  plaintilF  sold  a  vtss'.]  to  ,'lT''' 
dants,  and  that  the  deed  tontiiininj,- thenoveilrii 
sued  on  was  a  mortgage  an<l  recoini.v.uKe i\J^l\ 
to  the  plaintiff  to  secure  thu  ]niidi;i,.,,  |.,  " 
and  that  while  the  plaintifl'  w.is  niiii't.'a,reo"tf''i 
vessel  and  all  defendants'  intuix-st  tlitrein  I 
sold,  and  the  plaintiff  became  ami  is  tlit- alisohri 
owner  thereof,  whereby  tiie  said  niorti'i.^.  i   I 


came  merged  and  satisfied.     K(|iiit,iljle"rM  171 


tion,  that  the  vessel  was  seizo( 
wages  due  to  her  crew,  and  conilciiinJd  an,i ,  ni 
in   Detroit,    in   the   I'nited   Stati.s.   muler  .Tf 
Admiralty   Imw  there,   and   tlic  lilairtiff  in.l 
cha.°d  her  for  .ibout.?2,.W0  ;  tluit  si,,.  MasM,i"[j 
witht  it  plaintifF's  privity  or  I'lmsent ;  tint  i  1 
the  ioreign  law  the  purchaser  accjniivsaii  al-Jl 
lute  and  paramount  title  thereto,  ami  iimxhaljr 
at  the  sale  as  any  stranger  iiiij,'lit,  and  thcroQ 
bought  the  same  absolutely,  and  Hdt  nienlvtlJ 
interest  or  equity  ot  redeniptiiin  df  tiie  lirte!] 
dants  therein  as  in  the  j)lea  alli'i;ed  ;  and  thiM 
he  holds  tlie  same  by  title  paraiiKnuit,  ami  m 
as  a  mortgagee  having  purcliasul  tlio  Vmiitv< 
redemption  thereof;  and  that  said  iiiort",irt.',ijj 
not   thereby   become   merged  and    satistin 
alleged  :— Held,    on   demurrer,   that  dtitnil.im 
was  not  liable,  for  that  the  niortga "ue  couHnni 
sue  for  the  mortgage  money,  wliile^assertiiii;!] 
right  to  the  property  inoi'tgaged  wliolly  in,|e 
pendent  of  any  title  derived  from  tlie  ninrt^MforJ 
and  without  any  right  to  redeem.    I'dii-hiim 
Huiqins  et  al,  37  Q.  B.  308. 

The  replication  having  been  amended,  allwed 
that  the  vessel,  being  a  Britisli  shiji,  ^vas  seizd 
for  wages  due  to  the  crew,  and  sold  at  Dttniid 
in  the  United  States,  solely  thivmyli  defiiniaiitl 
default ;  that  by  the  law  of  tlie  riiited  Stit« 
the  wages  formed  a  lien  prior  to  the  niorttiM 
and  the  plaintiff,  wholly  to  protect  himself,' ail 
not  to  gain  any  advantage  over  defenilinj 
became  the  purchaser  :  that  he  offered  ami  wi 
always  willing  to  reconvey  and  deliver  hert 
defendants  on  being  paid  the  uuntgaire  ninnei 
and  the  sum  paid  by  him  at  such  sale,  whicj 
defendant  refused  to  pay  ;  that  tiie  plainti 
having  pos8es8i'.»i  ..f  me  \t.isel,  insured  kr  'j:j 
on  her  loss  by  the  perils  of  the  sea  leeeiveil  tU 
insurance  moi.ey,  which  the  plaintifi'  is  , 
always  has  been  ready  to  apply  mi  tlie  iiurchaj 
money  :  —  Held,  on  demurrer,  aliiiuiiiig 
judgment  of  Gwynne,  J.,  a  good  rcidieatimi, i 
that  the  plaintiff,  under  the  eireuinstauM 
stated,  was  not  precluded  from  reeoveriiig  ( 
the  covenant.    S.  €'.,  40  Q.  B.  274. 

Sale  of  Equity  of  Redemption  under  Exec 
tion — See  "Execution."  p.  14!!). 

Registration  of,  see  I,  p.  .S.'illT. 
See  Fnuer  v.  Fliiit,  4  O.  S.  12,  p.  ;«;0. 


V.  CarriA'jk  of  Passeniiers. 

Plaintiff  was  a  passenger  by  detemlaut'sstei 
boat  from  T.  to  N.  Persons  in  tharjie  of  i 
boat  refused  to  stop  at  the  wharf  at X  in  H 
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I  iinirv  manner  to  land  passengers,  Imt  ran  the 
K aloUK  closo  to  tlie  wharf,  when  plaintiff 
I-  1  aaliore  while  the  boat  was  in  motion  and 
ISmMi  serious  injury  by  falling.  The  judge 
I  k  ./«l  that  tlio  defendant  was  responsible  if  he 
Iffmit  laud  the  passengers  in  the  ordinary  and 
I  ml  niaunor,  but  that  the  plaintiff  could  not 
I  erif  the  injury  to  him  arose  from  his  own 
K  of  care  in  jumping  or  hurry  in  laiiding. 
Ev  iurv  having  found  for  defendant,  a  new  trial 
l«!  ordered,  a»  the  verdict  was  against  the 
t  of  evidence;  and— Hold,  that  a  steam- 
^itowuerwho  departs  from  the  ordinary  and 
!!u.r  method  of  landing  passengers  is  respon- 
Si.  fur  the  increased  danger  of  the  method  he 


iblc  for  the 


niiipts. 


CamrroH  v.  Milto!/,  14  C.  P.  340. 


;<KN(IERS. 


Vter  the  commencement  of  the  action  defen- 

■j,;,t  ilied,  and   plaintiff"  entered   a  suggestion 

"i  tne  re-'ord,  l.ut-H^dd.  that  the  action  died 

~;,,,l„feulant,  and  c(wUl  not  be  revived  against 

"executor.    S.  C,  2-  C.  P.  331. 


VI.    MASTER.S. 

Tie  master  has  no  right  against  the  owners  to 
Jetointhe  ship  or  freight  for  wages,  or  any  dis- 

rseinents  made  by  him  on  account  of  the  ship. 
^„,,e(,./.  V.  J/<(W"',  5Q.  B.  309. 
j  iwGtirnei/v.  MacKatj,  37  Q.  B.  324,  p.  3597. 
See,  also,  II.  3  (b),  p.  3570. 


VII.  Charter  Party. 

The  plaintiff  declared  in  covenant  on  defen- 
knt's  agreement  for  the  hire  of  a  steamboat,  for 
Jbicli  certain  sums  were  to  be  paid  by  instal- 
lents,  ami  it  was  proviiled  that  defendant  should 
Eploy  au  experienced  and  competent  captain, 
ficers  and  men,  and  that  if  from  any  other 
luse  than  carelessness  or  bad  management  on 
J  part  of  the  master  or  hands  on  board  she 
lould  be  lost  during  the  term,  then  the  iustal- 
lents  should  not  further  be  paid  ;  and  the 
jiutitf  iissigned  a  breach  in  the  non-payment 
i  £1.'250,  the  instalment  due  on  Ist  December, 
Defendant  pleaded  that  before  that  sum 

me  payable,  the  steambo.it,  from  a  certain 

e  other  than  such  carelessness  or  bad  inaii- 
remeut,  to  wit,  because  she  was  run  into  by  a 
ihoouer  called  the  C^anada,  was  sunk  and  wholly 
)it.  of  which  the  plaintiff  had  notice,  and  the 
ifendant  was  thereby  discharged  : — Held,  plea 

,  kcause  the  acciilent  was  not  so  described 
h«exceptthe  master  and  hands  on  board  from 

Bg  tlie  occasion  of  the  loss.  Counter  v.  Hamil- 

!,0O.  S.  612. 

[where  a  defendant  had  agreed  to  return  a 
amer  chartered  by  him  on  a  certain  day  in 
1  repair,  "dangers  of  the  lake  excepted," 

|vu  decided  that  damage  by  au  accidental  fire, 
t  occasioned  by  lightning,  did  not  come  under 
(exception.    Lamed  v.  McRae,  1  Q.  B.  99. 

IQuxre,  whether  a  fire  occurring  in  a  steamer 
1  some  cause  clearly  connected  with  the  use 
[(team,  would  come  within  "  dangers  of  the 

■  Ih. 

jCovenant  to  indemnify  "  generally  and  with- 
t  exception"  against  a  charter  party,  which 
iodauts  had  assumed  : — Held,  under  the  cir- 


cumstances, of  the  case  to  mean  rather  without 
exception  as  to  the  description  of  claim,  than  >is 
to  time  ;  and  that  the  defendants  would  be  liable 
only  for  moneys  accruing  due  under  it  during 
their  co-partnership,  and  thence  to  the  expira- 
tion of  their  charter  by  defendants.  Junes  v. 
Walker  et  al.,  9  Q.  B.  13(i. 

Defendant,  in  June,  18.">5,  agreed  to, employ 
plaintiffs'  vessel  in  carrying  lumber  from  Bear 
Creek  to  Montreal,  until  the  close  of  navigation. 
After  some  correspondence  between  plaintiff' and 
defendants'  agent,  she  was  sent  for  the  last  trip 
to  Cleveland,  and  there  took  in  a  load  of  corn 
for  Montreal,  which  brought  £170  less  freight 
than  a  cargo  of  timber  from  Bear  Creek  would 
have  done  : — Held,  that  the  letters,  set  out  in  the 
case,  contained  no  agreement  on  defendant's 
part,  to  pay  such  difference  ;  but  tliat  the  plain- 
tiffs' remedy,  was  on  the  original  ccmtract. — 
Burns,  J.,  diss.,  and  holding  that  l)y  the  conduct 
of  the  parties  the  original  agreement  was  put  an 
end  to,  and  that  the  facts  proved,  together  with 
the  letters,  constituted  an  agreement  to  substi- 
tute a  cargo  of  grain  for  timl)er,  making  a  fair 
compensation  for  the  difference.  JIcFherson 
et  at.  V.  Cameron,  15  Q.  B.  48. 

Plaintiff  declared  on  a  charter  party  of  a  ves- 
sel, for  non-payment  of  the  sum  agreed  to  be 
paid,  and  because  defendants  did  not  deliver  her 
up  in  as  good  order  as  when  delivered  to  them, 
reasonable  wear  and  tear  excepted,  in  this,  that 
an  anchor  and  chain  belonging  to  her  had  been 
lost  by  them  and  not  replaced.  Defendants 
pleaded  that  the  indenture  cont^iined  a  covenant 
(setting  it  out)  by  which  it  was  agreed  that  all 
repairs  under  $20  should  l>e  paid  by  them  and 
deducted  from  the  price  of  the  charter  party, 
and  all  over  ^20  by  plaintiff  ;  and  they  alleged 
that  the  costs  of  said  anchor  and  chain  amounted 
to  more  than  $20,  and  that  they  were  lost  in 
the  lake  by  tempest,  and  without  any  fault  of 
defendants  : — Held,  on  demurrer,  no  defence, 
for  the  loss  of  the  anchor  and  chain  was  not 
within  the  exception  of  reasonable  wear  Piidtear 
nor  was  the  plaintiff  bound  to  replace  it  as  a 
repair,  under  the  covenant  pleaded.  A  nylin  v. 
Henderson  et  al.,  21  Q.  B.  27. 

Where  the  plaintiff  agreed  that  his  vessel 
should  with  all  convenient  speed  sail  from  King- 
ston to  Dresden  or  Chatham,  to  take  in  a  cargo 
of  wheat  for  Kingston,  and  she  took  twenty- 
seven  days  to  reach  Detroit,  but  the  deLay  arose 
from  no  fault  of  the  captain  or  crew  :— Held, 
that  he  had  fulfilled  his  contract,  and  that  the 
defendant  was  not  justified  in  refusing  to  load 
her.     Brown  v.  Lanwnt,  30  Q.  B.  392. 

The  plaintiff's  vessel,  then  at  Kingston,  was 
engaged  by  defendant  about  the  24th  October, 
1869,  to  carry  to  Kingston  a  cargo  of  wheat, 
part  of  which  was  to  be  shipped  at  Dresden  or 
Chatham,  and  the  rest  at  Detroit.  She  left 
Kingston  about  the  27tli  October,  and,  owing  to 
stress  of  weather,  but  to  no  fault  of  the  plain- 
tiff, did  not  reach  Detroit  until  the  15th  Novem- 
ber, when  it  seemed  improbable  that  she  would 
have  time  to  ship  her  cargo  and  get  back  to 
Kingston  that  season.  The  defendant  on  this 
ground  refused  to  load  her,  for  which  the  plain- 
tiff sued  : — Held,  that  he  could  not  recover  ;  for 
defendant  was  not  bound  to  ship  his  wheat 
unless  the  vessel  arrived  within  a  reasonable 
time,  and,  under  the  evidence,  wliicli  is  more 
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fully  Oct  out  iu  the  case,  he  was  justified  in  his 
refusal.     Brown  v.  Lawont,  32  Q.  B.  167. 

Where  it  was  agreed  that  defendant  was  to 
send  liis  vessel  to  Kincardine  to  load  a  cargo  of 
salt  for  the  plaintiffs,  provided  they  would  fur- 
nish a  full  cargo,  at  a  stated  price,  or  would 
Siarantee  llj  feet  of  water  in  the  harbour: — 
eld,  that  the  stipulations  as  to  a  full  cargo, 
and  as  to  the  depth  of  water  were  conditions 
prcc(ulent  to  the  performance  of  the  contract, 
and  not  merely  collateral  or  independent  stipu- 
lations ;  and  tliat,  as  there  was  not  the  depth  of 
water  guaranteed,  nor  such  depth  of  water  as 
would  permit  the  defendant  to  load  a  full  cargo, 
the  defendant  was  not  liable  for  not  taking  the 
plaiiitiBs'  salt.  Grai/  et  al.  v.  Schooley,  43  Q. 
B.  200. 


VIII.  Caroo,  Shipment,  Carriage,  and 
Delivery. 

1.  Shijnnent. 

Constiniction  of  a  contract  entered  into  be- 
tween the  consignor  and  forwarder  of  goods,  as 
to  the  discretion  the  forwarder  may  use  in  the 
time,  mode,  and  place  of  shipping  the  goods. 
Fowler  V.  Hooker  et  al.,  4  Q.  B.  18. 

The  plaintiff  employed  8.  &  H.,  who  owned  a 
warehouse,  to  purchaiie  and  store  wheat  for  him. 
One  <i.  storeif  wheat  i'l  the  same  warehouse, 
and  having  a  quantity  fco  ship  wrote  to  defen- 
dants, offering  to  load  their  vessel  at  certain 
rates,  which  offer  was  accepted,  and  in  the 
meantime  he  saw  the  plaintiff,  who  agreed  to 
ship  2000  bushels  of  his  wheat  in  the  same  ves- 
sel in  which  0.  was  about  to  ship,  and  et^ve 
directions  to  S.  &  H.  accordingly.  5653  busnels 
of  wheat  iu  ^1  were  shipped  en  masse,  as  it  had 
been  stored,  H.,  one  of  the  firm  of  S,  &  H., 
superintending  the  shipping,  and  stating  to  the 
captain  at  the  time  (according  to  his  own  evi- 
dence) that  he  was  shipping  plaintiff's  wheat 
first.  The  plaintiff's  whtat  turned  out  short 
some  400  bushels : — Held,  first,  that  the  plain- 
tiff was  entitled  to  recover,  and  secondly,  that 
the  owners  of  the  vessel  were  liable.  Waddtll 
V.  Macbrule  et  al.,  7  C.  P.  382. 

The  plaintiff  declared  that  defendant  —  by 
falsely  pretending  and  representing  to  the  plain- 
tiff, that  if  the  plaintiff  would  go  with  his  vessel 
to  Willie's  bay,  for  the  purpose  of  carrying  a 
load  of  defendant's  wood  thence  to  Cobonrg,  he 
would  be  able,  by  reason  of  the  depth  of  water 
in  said  bay,  to  approach  within  a  convenient 
distance  from  the  shore,  and  load  the  wood  on 
his  vessel  with  scows — induced  the  plaintiff  to 
go  with  his  vessel  to  the  said  bay  for  that  pur- 
pose, and  to  incur  great  expense,  &c.,  whereas 
the  depth  of  water  was  not  sufficient,  &c . : — 
Held,  on  motion  iu  arrest  of  judgment,  1.  That 
the  declaration  was  sufficient,  without'  averring 
that  defendant  knew  of  the  want  of  water. 
2.  That  it  sufficiently  appeared  that  defendant 
induced  the  plaintiff  to  go  for  the  wood  by  his 
false  representation,  though  no  contract  to  carry 
was  stated.     Harvey  v.  WalUu:e,  16  Q.  B.  OW. 


2.  Deck  Cargoea. 

Where  it  is  the  usage  of  the  trade  to  oMrry  a 
<leck  cargo  in  inland  navigation,  and  such  usage 


is  known  to  the  shipper,  ho  cannot  hol.l  .k. 
master  or  owner  resijonsible  for  apart     l 
deck  cargo  swept  off  in  a  storm,  tlie  liill  of  1  i' 
excepting  the  dangers  of  navii;.aion     v/.w"^ 
el  al  V.  ItcDonell,  M.  T.  6  Vic^.  *'''''"«< 

Whether  for  loss  of  deck  cargo  the  shin  ow 
will  be  liable,  depends  on  the  usage  which 
vails  in  respect  to  deck  loadiuij  in  the  Dartiii' 
navigation.     Patermm  v.  Blad;  5  (i  B.  4^1 

See  Orover  v.  Bullock,  5  Q.  B  'W   n  i-i 
am  V.  McDonell,  7  Q.  B.  3r>(i,  „  '-m.-^,     , 
V.  WeHern  AMurance  Co.,  38  Q.  B.  w'n  viw 
Steinhoff  v.   Royal  Vanadlan  Inn.  Co' '/)';,, 
307,  p.  3598.  •'*^*^' 


3.   Transhipmetil. 

Fifty  barrels  of  oysters  having  hcen  shinm 
at  Oswego  for  Toronto  per  defundant's  vmJti 
"Junius,"  and  the  vessel  having  been  ob 
by  stress  of  weather  to  go  to  Kingston 
whence  the  goods  were  transliipped  for  TohJM 
by  the  steamer  "Oshawa,"  where  they  arrivd 
m  a  damaged  condition  :— Hehl,  that  (lefcndaJ 
was  the  carrier  throughout,  tliat  is,  fromOswe 
to  Toronto  via  Kingston.     McCuidni  v  (i, 
5  C.  P.  430.  ■' 

A  having  agreed  with  B.  to  carry  goods  fc 
Liverpool  to  Hamilton  for  a  certain  sum  wrtd 
of  40  cubic  feet  (as  per  agreeinent  set  out  111  (3 
statement  of  case)  transTiipped  them  at  M  \ 
port  on  the  line  of  route  where  harlwur  ijJ 
were  charged,  and  sent  them  ))y  rail  from  tiieJ 
Upon  an  action  brought  for  the  harbour  M 
thus  charged  and  paid  by  A.  :-Held,  thattj 
contract  being  to  deliver  the  goods  at  so  mud 
per  ton,  B.  was  entitled  to  have  them  dehven 
at  that  price  free  of  all  expenses.    EilmoiM 
et  oL  V.  Young  et  al,  12  C.  P.  437. 


4.   Warehoimmi. 
See  Cliixton  v,  Dickson,  27  C.  P.  170,  p. 
See,  also,  "Carriers,"  II.  p.  634. 

5.  Deviation. 

It  is  no  defence  for  a  forwarder  deviating  frj 
his  instructions  as  to  the  route,  that  after  f 
deviation  he  told  the  plaintiff's  agent  he  I 
done  so  and  no  objection  was  made  by  the  agt 
Aliter,  if  he  told  the  agent  of  his  intentii 
before  the  deviation,  and  could  shew  that  t 
agent  had  any  discretion  in  the  matter.  M 
V,  Hooker  etaL,4  Q.  B.  18. 

Plaintiff  shipped  90  barrels  of  flour  at  PJ 
Credit,  to  be  carried  to  Quebec,  in  a  vessel  f 
defendants  capable  of  carrying  4,500,   Shep 
ceeded  to  Toronto,  where  she  took  in  400  b 
more  ;  and  thence  to  Oswego,  where 2,450b 
were  shipped  for  Quebec  edso.    8he  was  wn 
near  Oswego.     Defendant  was  held  liable  t 
for,  such  (feviation  being  beyond  the  ettabli. 
usagesof  trade.      Wright  v.  Jf{ulcombe,6C.?.l 

See  WaUaee  v.  Stoi/t,  31  Q.  B.  523,  p.  i 


6.  Delivery. 

It  is  sufficient  to  discharge  the  owner  0 
vemel  oonveying  goods  from  port  to  port,! 


m 
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•  bilitv  for  nondelivery,  to  shew  that  the  gooils 
I  delivered  by  the  master  at  the  port  to 
I'Jt't  jjjgy  were  consigned,  and  notice  given 
'1  li.  the  usual  business  hours  to  the  consignee. 

AMumpsit  for  work  and  labonr,  &c.,  by  plain- 
JT^y  were  curriers  by  water.  I'lea,  setting 
tJS,  8  delivery  of  the  goods  carried  by  plaintiffs 
faTwhartinger  at  Toronto,  to  whom  (fefendants, 
"icconliiig  to  the  custom  ami  usage  of  forward- 
jj,l  carriers  at  Toronto,"  paid  the  plaintiffs' 
jjini  —Held,  plea  bad,  for  not  averring  notice 

MliP  custom  to  the  plaintiffs.  Turmnce  v. 
t;!;3  0.r.274;2C.P.338. 

Xbe  plaintiffs  having  purchased   100  tons  of 

i«iafrom  B.  I--  *  Co.,  in  Montreal,  it  was  de- 

lliwwiby  B.  L.  &  Co.  to  McC,  the  <lefendant'8 

Lpping  agent,    to  be    carried    on   a  vessel  of 

lefemiant  (Western  Express   Line)  to  Toronto, 

^  a  bill  of  lading  was  signed  by  a  clerk  of 

W',  which  contamed  the  stipulation,  "  to  be 

jded  at  Beanl's  wharf."     This  delivery  was 

0  shewn  in  evidence  apart  from  this  doou- 
int  The  iron  was  actually  shipped  on  the  8th 
October,  1872,  on  the  Dromedary,  one  of  the 
id  line,  and  the  fieight  paid  to  McO.  The 
,n  less  half  a  ton,  arnved  at  Toronto  between 
Mjnilten  at  night,  and  was  delivered  at  To- 
mto,  at  Milloy's  wharf,  some  distance  from  the 

intiffs'  wharf,  on  the  10th  of  October,  and 
J  token  away  by  plaintiffs.  The  defendant, 
rho  vas  on  the  vessel,  said  he  sent  tirst  to  the 
untiffs'  wharf,  who  had  no  notice  of  its  coming, 
it  found  no  person  there,  and  no  light,  and 
lerefore  delivered  it  as  stated.  He  denied  any 
iihl^in  McC.  to  make  a  special  bargain  for 
light  or  delivery,  and  in  McC. 'a  clerk  to  sign 
ly  bill  of  lading : — Held,  that  defendant  having 

pted  the  freight  paid  by  reason  of  the  bar- 
u.  with  McC. ,  could  not  deny  MoC.  's  authority 
make  it.  Held,  also,  too  late  to  object  that 
e  document  was  signed  by  McC.'s  clerk,  and 
it  the  master  or  purser,   the  master  having 

jpted  the  cargo  represented  by  it.  Held, 
10,  that  the  consignees  might  properly  sue  in 
inmpsit  for  nondelivery  of  the  goods,  under 
le  ciKumstances  of  this  case,  independently  of 
le  33  Vict.  c.  19,  0.  Beard  et  al.  v.  Steele,  34 
,B,43. 

Held,  also,  that  as  the  contract  was  to  be  per- 
Itnned  in  Ontario  it  was  governed  by  the  law  of 
int»rio,  Held,  also,  that  the  plaintiffs  were  en- 
tled  to  delivery  at  their  own  wharf,  and  that 
efesdant's  excuse  for  not  delivering  there  was 
nfficient  Held,  also,  that  defendant  was 
ilile  for  the  shortage  in  weight,  though  all  put 
I  the  vessel  was  delivered,  for  it  was  shewn 
lit  the  full  quantity  was  delivered  to  McC, 
kd  it  was  not  shewn  that  it  had  all  been  put  on 
Kard  the  vessel.  The  plaintiffs,  therefore,  were 
^Held,  entitled  to  recover  for  the  shortage,  and 
Rtbe  expense  of  carriage  from  Milloy's  wharf 
t  their  own.    lb. 

1  One  H.  had  chartered  defendant's  ichooner 
iGoderich  to  Chicago,  and  not  being  able  to 

Iber,  told  the  plaintiffs'  agent  that  they  might 
id  1,000  barrels  of  salt  oy  her,  payms  the 
ne  rate  as  he  did.  This  aalt  waa  accordingly 
bpcd  at  Goderich,  and  this  ansnt  signed  a  bill 
Hiidiiig,  by  which  it  was  to  be  deliverad  to  P.  & 
II, Chicago,  care  of  theChicago,  Bnrlingtion,  and 
liiicey  R.  Co.,  Chicago.     It  had  also  P.  &  Co,  's 


brand  on  the  barrels.  There  was  alwut  2,400 
barrels  of  salt  on  Ixiard  bcsiiles,  consigned  to  H. 
On  the  voyage  about  :iOO  barrels  of  the  deck  load, 
not  being  part  of  the  pluintill'H'  1,IX)0  luirrels, 
were  washed  or  thrown  overboard  by  stress  of 
weather  ;  and  the  captain,  on  arriving,  Udd  the 
freight  agent  of  the  railway  that  it  was  the 
plaintiffs'  salt  which  had  been  thus  lost.  This 
freight  agent  employiid  one  Haines,  who  was  also 
the  shipping  clerk  for  tho  agents  of  H.,  to  receive 
the  salt  at  Chicago,  and  load  it  ou  the  cars  there ; 
and  H.  being  there,  directed  about  300  barrels 
of  the  plaintiffs'  salt  to  bo  put  with  his  own, 
thus  making  up  his  own  (luantity,  while  the 
plaintiffs  only  got  (MO  l)arrels  : — Held,  in  the 
Court  of  Queen's  Bench  :  1.  That  the  owner  of 
the  vessel,  and  not  H.,  was  her  owner  for  the 
trip,  and  the  contractor  with  tho  plaintiffs.  2. 
That  if  tho  master  delivered  the  salt  on  the  dock 
as  H.'s  salt  when  it  was  in  fact  the  plaintiffs', 
defendant  would  be  answerable  :  that  tliere  was 
some  evidence  of  his  having  done  so  ;  and  that  a 
verdict  for  the  plaintiffs,  therefore,  should  not  be 
disturbed.  On  appeal  this  judgment  was  athrmed. 
Per  Strong,  J. — It  is  the  duty  of  the  captain  not 
merely  to  deliver  tho  goods  ou  the  wharf,  ^ut  as 
far  as  possible  to  separate  the  different  consign- 
ments, so  as  to  render  them  .accessible  h>  their 
respective  owners.  The,  Ontario  .'kdt  Co.  v. 
Larkin,  36  Q.  B.  48(>,  in  appeal. 

To  an  action  for  not  delivering  goods  shipped 
on  board  defendants'  vessel,  to  be  carried  to 
Thunder  Bay,  on  Lake  .Superior,  and  there  de- 
livered to  the  plaintiffs  or  their  assigns,  the 
defendants  pleaaed  that  they  carried  the  goods 
to  Thunder  Bay,  and  there  being  no  person 
there  on  the  plaintiffs'  behalf  to  receive  the 
koOvIb,  or  to  whom  notice  of  their  arrival  could 
be  given,  and  no  means  of  notifying  the  plain- 
tiffs, who  lived  at  a  distance,  the  defendants 
having  no  warehouse  of  their  own,  and  there 
not  being  any  other  warehouse  there  in  which  . 
they  could  store  the  goods,  after  waiting  a 
reasonable  time,  landed  the  goods  at  the  only 
wharf  there,  and  where  it  was  usual  and  cus- 
tomary to  land  goods,  and  placed  them  in  charge 
of  the  person  in  charge  of  the  wharf,  so  far  as 
he  would  consent  to  take  charge  of  them : — 
Held,  by  the  Court  of  Common  Pleas,  affirming 
the  judgment  of  Armour,  J.,  that  the  plea  con- 
stituted no  defence  to  the  action.  Close  et  al.  v. 
Beattij  etal,  28  G.¥.  470. 

Semble,  that  where,  after  enquiry,  the  con- 
signees or  endorsees  of  a  bill  of  lading  cannot 
be  found,  the  duty  of  the  carrier  is  to  retain  the 
goods  until  they  are  claimed,  or  to  store  them 
prudently  for  the  owner.    Jb, 


7.  Special  Contracts  to  Carry. 

Assumpsit  upon  an  alleged  special  contract  to 
carry  safely  for  hire  certain  goods  of  the  plain- 
tiffs, dangers  of  the  navigation  excepted.  Breach, 
damage  to  the  ^oods,  tnrough  the  negligence  of 
defendant  and  his  servants,  and  not  by  reason  of 
such  dangers.  Plea,  non-assumpsit.  Defendant 
proved  that  although  he  undertook  to  carry  for 
hire,  he  so  undertook  at  the  plaintiff's  risk  ;  and 
the  ju.-y  so  found  : — Held,  that  the  qualification 
as  proved  exempted  defendant  from  any  dam- 
age 6r  liability  in  respect  of  the  contract.  Ste- 
venson et  al.  V.  Oiklersleeve,  2  C.  P.  495. 
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Case  for  nogligeiico  in  coiivcyiiijf  the  plaintiff's 

?;ooil«.  rieua,  '2.  (Joods  not  deliveretl  nuulo  ct 
ornii\ ;  3.  That  tho  ilufeuiUinta  recuived  tliu  goods 
on  an  cxpruss  agruuniunt  that  they  were  not  to 
be  in  any  wise  answeriiblo  for  any  h)88  or  dam- 
age in  tiie  eoui'Hc  of  tiie  carriage  or  deHvery  ; 
and  tiiat  the  (hiniaguH  happened  without  any 
negligence  or  want  of  care  on  the  part  of  defen- 
dants or  their  servants.  It  was  proved  that  the 
loss  was  occasioned  l>y  collision  on  the  lake,  and 
tluit  tiie  phiintitV  liy  iiis  agreement  was  subject 
to  tiic  risks  of  navigation  : — Held,  that  the 
second  plea  denied  oidy  the  delivery  ;  but  that 
on  the  third  plea  defendants  were  entitled  to  a 
verdict,     Crajlordv.  Urotoiie  elal.,  11  Q.  B.  9(i. 

8.  Adioiia/or  Lo/oi,  Dcfeiition,  and  Non-delivery. 

^  (a)  Parlien  Liable. 

The  owners  of  a  vesscd  mortgaged,  and  in  the 
possession  of  and  navigiited  by  the  mortgagee, 
are  not  liable  for  the  loss  of  goods  shipped  on 
her ;  and  if  they  were  liable,  although  sued  in 
case,  yet,  as  their  liability  would  be  founded  on 
contract,  and  not  custom,  the  acquittal  of  one 
would  discharge  the  rest.  Wilken  v.  Flint  el  al., 
4  O.  S.  19. 

Where  the  owner  of  a  vessel  undertook  by  his 
bill  of  lading  to  carry  goods,  without  any  excep- 
tion as  to  the  dangers  of  the  navigation  or 
otherwise,  and  tlie  goods  were  lost  in  a  violent 
teuii)est :  —  Held  that  tlie  owner  was  liable. 
Warren  v.  Wilnon,  (i  O.  S.  4;}5. 

Where  a  person  delivers  a  i>arcel  to  carry  to  * 
person  on  board  a  boat  not  as  to  a  servant  of  th<3 
owners,  but  to  be  carried  by  such  person  himself, 
either  for  reward  or  otherwise,  the  person  so 
engaging  to  carry  it  is  alone  responsible  for  its 
loss.     McLeod  V.  ElH-rlH  et  al.,  7  Q.  B.  244. 

If,  however,  the  parcel  is  delivered  to  the 
pei-son  on  board  to  be  carried,  not  on  any  private 
undertaking,  but  as  an  otticer  of  the  boat,  the 
owners  of  the  boat  would  be  chargeable  with  the 
loss,  though  they  wei'e  to  have  no  reward  for 
carrying ;  but  then,  to  establish  the  liability  of 
the  owners,  it  would  be  necessary  for  the  jury 
to  find  gross  negligence  in  the  owners  or  their 
servants,  or  at  least  a  want  of  that  ordinary  care 
which  a  prudent  man  would  t%ke  of  his  own 
goods.     Ih. 

A  1x)x  was  put  on  board  the  defendant's 
steamer,  some  of  the  men  employed  on  the 
steamer  assisting.  It  was  not  delivered  to  any 
officer  of  the  Iwiat,  but  as  the  steamer  was 
starting  a  bill  of  lading  for  it  was  handed  to  the 
purser.  No  receipt  was  given,  but  it  was  shewn 
that  tliis  was  not  customary  until  the  return  of 
the  steamer.  The  bill  of  lading  was  handed  by 
the  purser  to  the  wharfinger  at  Port  Credit,  and 
on  the  return  trip  was  handed  back  to  him,  with 
the  information  that  the  box  had  not  been 
delivered  there  : — Held,  that  the  defendant  was 
liable  ;  for  the  bill  of  lading  was  notice  that  the 
shipper  considered  the  box  as  being  on  board, 
and  it  should  have  been  ascertainwl  how  the 
fact  was  before  landing  at  Port  Credit.  How- 
land  V.  Bethiine,  13  Q.  B.  270. 

The  owners  of  ships  which  are  engaged  as 
general  traders  are  liable  as  common  carriers, 
equally  with  those  whose  vessels  only  carry 


goods  between  certain  named  jilacea,  h.  ' 
dants  seeking  to  avail  tlienisulvts  df  the  u  '^'"'' 
Act,  2(i  Ciuo.  III.  c.  8(1,  exoiiiptiiig  sliniu)*". 
from  liability  for  loss  by  lire,  net.,!  uoti'verliJ 
tliey  are  Hritish  subjects.  //(»,•/,.  >•  />,  ,14 
15Q.  B.  259.  •"«'«''«/.] 

See  Waildelv.  Mucliriih-  it  nl.,  ;  {•  \>  .,,,„ 
3579;  (Jnhtrio  S'litt Co.  v.  Jjurhin  .'Hi  ( j  u  "j ' 
p.  3582.  '■      ^'^ 


(b)   Proof  of  X,-</fi,i,>im: 

Where  exception  against  loss  l,y  tlxDwn 
navigation  is  in  a  bill  of  ladini,',  and"  the  vessul' 
ill  fact  lost  in  a  storm,  the  evidi'iitu  ,<(  iiMiwiici 
or  imi>roper  conduct  must  bo  very  iliai'lnin,! 
to  make  the  ship-owner  liable  ;  and  althmwh  i 
lies  upon  the  defendant  in  tlio  tirst  iilacL'tDWini 
himself  within  the  exception,  yet  tliis  is  snJ 
ciently  done  by  shewing  asliijiw-ieek  fidiii  stria 
of  wputhor  ;  and  the  plaintifV  is  tiieii  calleil 
to  establish  that  the  loss  would  not  liave  li'jJ 
pened  but  from  negligence  or  wiuit  of  skiB 
Harnden  v.  Proctor,  9  Q.  B.  5il2. 


(c)  Damaui'-i. 

Quwre,  it  in  assumpsit  on  a  contract  to  can 
goods  safely,  with  an  averment  of  total  loss  m 
a  plea  that  the  goods  were  (Nirried  safely,  and  J 
evidence  given  to  shew  any  goods  lost,  but  un] 
that  the  cask  in  which  they  were  [mcked  vt 
injured,  and  some  of  the  goods  daiii:igeil-tM 
plaintiff  is  entitled  to  recover  anything,  (irinol 
than  nominal  damages.  Httuairk  y.  lirthni 
Q.  B.  47. 

The  plaintiffs  claimed  from  defendant  (linwiJ 
for  the  loss  of  a  (juantity  of  wheat  and  tiuuf 
shipped  at  SouMiampton,  consigned  to  the  I'LiiiJ 
tiffs  in  Montreal.     On  the  trial,  a  hill  of  laiiiJ 
was  put  in  for  12,949  bushels  of  wheat,  anill 
barrels  of  flour,  received  on  account  of  \'.  amll 
of  Goderich,  to  be  delivered  in  like  order  aj 
condition  to  L.  Y.  &  Co.,  at  Montreal,  daiigJ 
of  navigation   excepted.      It  further  ajipeaM 
that  12,.')98  bushels  of  wheat  and  9(5  barrels! 
flour    were  delivered   in   good  condition; 
bushels  of  wheat  having  been  destroyed  by  1 
age  of  the  vessel,  which  the  captain  a'lil  uiaj 
swore  arose  from  a  storm,  but  it  was  proved  tU 
the   vessel  was   being  pumped  out  before  I 
wheat  was  put  in,  and  that  the  captain  i 
plained  that  she  leaked.     A  letter  was  aisop 
in  fiom  defendant  to  the  plaintiffs,  statingl 
tender  of  the  damaged  wheat,  and  that  alli 
cept  100  biishels  ha<l  been  stored  in  Moiitre 
which   quantity    had  been  thrown  overboi 
The  jury  were  directed  that  the  price  of  wlieatj 
Montreal  at  the  time  of  its  arrival  was 
measure  of  damages,  and  they  found  for  pki 
accordingly  : — Held,  that  the  price  of  ffheatj 
Montreal,  less  the  freight,  on  its  arrival  the/ 
was  the  measure  of  damage  in  the  action,  butl^ 
difference  of  the  freight  l)eing  only  a  few  doUi 
defendants  were  left  to  bring  a  cross  action  J 
the  amount,  rather  than-  disturb  a  just  verdi 
for  such  a  small  sum.     Youmj  et  al.  v.  La^ 
12  C.  P.  612. 

Defendant,  a  steamboat  owner,  agreed  tot 
certain  wheat  of  the  plaintiffs'  from  Oshawat 
port  iu  the  United  States,  by  the  17tb  oiMiK 
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I .     as  the  defendant  knew,  the  reciprocity 

'atv  would  expire  and  an  imiK>rt  duty  be  pay- 

hT  there-    He  failed  to  do  so,  and  the  plaintiits, 

^mt  sent  the  rtour  afterwards,  were  compelled 

fnav  a  large  duty  :— Hehl,  that  such  duty  was 

arable  as  damages  for  the  breach  of  con- 

{•anil  that  it  was  immaterial  that  prices 

e  in  the  Status  soon  after  the  day  fixed  for 

fcliverv    80  that  the  plaintiffs   actually  made 

„fe  after  paying  the  duty,   than  they  could 

r,.jiione  by  selling  it  on  that  day.     Oihhx  et  at. 

f  WWrfsAfW,  20  Q.  B.  471. 

I  The  plaintiffs,  living  at  Southampton,  directed 
ili  imruhased  by  them  in  Montreal  to  be  for- 
^e<l  to  Kingston,  to  the  care  of  the  schooner 
liBeans. "  The  captain  of  the  ' '  llegiua, "  being 
ubfe  to  wait  for  their  arrival  at  Kingston, 
reeled  defendants,  who  were  forwarders  there, 
kaenil  them  on  to  Hamilton  by  the  mail  steamer, 
idtbencC  by  railway  to  Sarnia,  where  ho  would 
ike  them  up.  Defendants,  however,  shipped 
ieni  by  a  propeller,  which  was  burned  with 
a  ou  board  in  the  river  St.  Clair.  They  had 
len  insured  to  go  by  the  "Regina,"and  the 
Micv  was  cancelled  because  of  the  change.  It 
li held  in  the  Queen's  Bench,  Richards,  C.  J., 
inbting,  that  on  the  contract  for  not  sending 
I  directed,  defendants  were  liable  only  for 
jminul  damages,  the  loss  by  fire  being  remote  ; 
P,  Richards,  C.  J.,  diss.,  that  they  were  not 
Ule  iu  trover.  On  appeal — Held,  reversing 
le  judgment,  that  defendants  were  liable  on 
L  contract  for  the  value  of  the  goods.  IVallace 
id  V.  Swift  et  id.,  31  Q.  B.  523,  in  appeal.  S. 
L28Q.B.563. 


(d)  Other  Ca.te«. 

[Declaration— that  the  defendant  owned  the 
ibooner  "EUzabeth,"  and   plaintiff  at  his  re - 
est  loaded  her  with  1634  barrels  of  flour,  to 
iihipped  from  C.  (in  Canada)  to  O.,  (in  the 
aitol  States)  to  be  safely  and  securely  de- 
leted—dangers of  navigation  excepted.  Breach, 
;  the  flour  was  wholly  lost  through  defen- 
iDt's  negligence.     Pleas,  1.  As  to  4(W  barrels 
uhat  a  lire  happened  on  board  of  the  schooner, 
ithout  any  wilful  negligence  of  defendant,  by 
lich  the  schooner  and  flour  were  destroyed  ; 
I  As  to  the  residue— related  the  accident  as  in 
tplea,  and  averred  that  the  said  residue  was 
ned  in  a  damaged  state  and  delivered  to 
jiintiff,  who  accepted  it ;  3.  To  the  whole  de- 
ration—Uke  the  first,  in  substance  : — Held, 
k  the  imperial  statute  26  Geo.  III.  c.  86,  a. 
I  is  in  force  here,  and  exonerated  defendant 
1  his  promise  to  deliver  the  flour,  by  reason 
Ithe  accidental  fire.     Torrance  v.  Smith,  3  0. 
1 411. 

Utis  no  defence  to  a  common  carrier  by  water 
'  not  carrying  goods  safely  from  a  foreign 
Btrj',  or  on  a  claim  for  general  av^irage,  that 
( owner  of  the  goods  had  prepared  Sjse  in- 
'"■  to  defraud  the  revenue  laws  of  this 
ince,  Orousette  v.  Ferrie,  M.  T.  6  Vict. 

Mer  a  contract  to  thatieffcct,  the  plainti^T, 
■"Tg  the  month  of  Januaiy,  1876,  loaded  de- 
ate'  TCMol,  which  was  frozen  in  the  ice  in 
"m  harbour,  with  a  cargo  of  peas,  to  be 
1  in  the  vessel  on  the  opening  of  naviga- 
I  Kingston  or  Oswego.  Wme  the  goods 
|225 


were  so  on  board,  the  vessel  struck  a  sunken  rock, 
unknown  to  all  parties,  at  the  bottom  of  the  har- 
bour, which  broke  a  hole  in  the  vessel's  bottom, 
causing  her  to  sink  and  damaging  the  cargo  : — 
Held,  assuming  the  defendants'  liability  to  bo 
that  of  carriers,  that  this  was  a  loss  caused  by 
the  "dangers  of  navigation,"  within  the  mean- 
ing of  37  Vict,  c.  25,  s.  1,  so  as  to  exempt  the 
defendants  from  liability.  Quiure,  whothor  de- 
fendants were  responsible  as  carriers,  or  as  waru- 
houseuieu.  Cluxtoii  v.  Dickson  el  at.,  27  C.  1'. 
170. 


IX.  BiLLH  OP  Ladino. 

Where  a  bill  of  lading  stated  that  the  deck 
load  was  to  be  at  the  risk  of  the  owners  : — Held, 
that  the  construction  of  the  bill  was  for  the 
court,  not  the  jury,  and  that  the  risk  was  to  be 
that  of  the  owners  of  the  gf)0(ls,  not  the  owner 
of  the  vessel.  Merritt  v.  Ivea  et  at.,  M.  T.  4 
Vict. 

The  Brock ville  and  Ottawa  Railway  d.-npany, 
by  indenture  datwd  7th  March,  1854,  granted, 
hypothecated,  mortgaged,  and  pleilged  to  the 
municipalities  of  Lanark  and  Renfrew,  Eliza- 
bethtown,  and  Brockville,  to  secure  a  loan  from 
them,  the  lands,  roads,  depots,  wharves,  sta- 
tions, terminal  and  otherwise,  tolls,  revenues, 
and  all  other  property  of  the  said  company  now 
or  during  the  existence  of  the  said  mortgage  to 
be  acquired.  The  20  Vict.  c.  144,  s.  5,  recites 
these  loans  and  declares  that  the  said  mortgages 
shall  be  valid,  and  that  the  chattel  mortgage 
act  shall  not  apply  to  them.  A  <iuantity  of  iron 
was  purchased  for  the  railway,  the  vendors  sti- 
pulating at  the  time  of  the  sale  in  these  words, 
"these  rails  to  bo  laid  down  upon  the  Brockville 
and  Ottawa  Railway  Company  of  Canada,"  to 
which  the  vendees  assented.  The  iron  was 
shipped  by  the  vendees,  who  endorsed  the  bills 
of  lading  to  the  municipality  of  Lanark  and 
Renfrew,  who  paid  the  shipping  charges,  insur- 
ance, freight,  &c.,  out  of  moneys  which  formed 
part  of  the  advances  secured  by  the  mortgage  of 
the  7th  of  March,  1854,  and  the  municipality 
having  the  iron  in  their  possession  at  BrocKville 
ready  to  be  placed  on  the  said  railway,  it  was 
seised  under  an  execution  against  the  railway 
company :— Held,  that  under  the  endorsement 
of  the  bill  of  lading  to  the  municipality,  who 
obtained  possession  of  the  iron  by  such  endorse- 
ment, together  with  the  stipulation  of  the  ven- 
dors, and  the  assent  thereto  of  the  vendees,  the 
plaintiffs  acquired  the  possession  and  the  pro- 
perty in  the  said  iron.  The  Corporation  of 
Lanark  and  Renfrew  et  at.  v.  Cameron,  9  C.  P. 
109. 

The  33  Vict.  c.  19,  s.  3,  0.,  making  a  bill  of 
lading  conclusive  evidence  of  the  shipment  of 
goods  as  represented  therein,  does  not  apply  to 
cases  between  masters  of  vessels  and  owners  of 
goods,  but  only  between  masters  and  consignees 
or  endorsees  for  value.  Alten  et  at.  v.  Chigholm, 
33  Q.  B.  237. 

Tice  plaintiff,  as  assignee  of  a  bill  of  lading 
which  stated  that  the  goods  were  shipped  in 
ffood  order  and  well  conditioned,  sued  or  non- 
delivery of  the  goods  at  their  destination  in  the 
like  good  order  and  condition.  Defendant  plea- 
ded :  1.  That  the  goods  were  not  in  good  order 
and  well  conditioned  when  shipped ;  2.  That 
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defendant  did  deliver  them  in  the  like  order  and 
condition  in  which  they  were  shipped  :— Held, 
on  deinin  i  it,  lii-st  plea  bad,  it  being  no  answer 
to  the  ineiich— second  plea  uood.  Semble,  that 
the  Bill  (pf  Lading  Act,  33  Vjct.  c.  19,  O.,  creates 
no  eftop[p('l  as  to  the  condition  in  which  goods 
are  wlien  shipped.  Chapman  v.  Zealand.  24  C. 
P.  421. 

Duties  of  banks  when  holders  of,  as  collateral 
security — See  "  Banks,"  p.  4(j0-l. 


X.  Freight. 

Assnnipsit  on  the  common  counts  for  work 
and  liilioiir,  &c,,  by  plaintiffs,  who  were  com- 
mon carriers  by  water.  Plea,  setting  forth  a 
delivery  of  the  goods  carriiid  by  plaintiff  to  a 
wharfinger  at  T.,  to  whom  tlofendants,  accordimj 
to  the  rmtiim  and  iimu/e  of  forwarders  and  carriers 
at  T.,  ')iiid  the  plaintiffs'  claim  : — Held,  plea 
bad,  for  not  averring  notice  of  the  custom  to  the 
plaintiffs.  Torrance  et  al.  v.  Hayes  et  al. ,  3  C. 
P.  274  ;  2  C.  P.  338. 

Docl.iratioii  for  work  and  labour  by  carriers 
by  water.  Plea,  that  a  M-bnrfiiicer,  to  whom  the 
goods  were  delivered  by  plaintiffs  for  defendants, 
was  agent  of  ])laintiffs  to  receive  payment,  and 
that  tliey  paid  him  accordingly  : — Held,  that 
from  the  course  of  dealing  between  the  parties, 
08  set  out  in  the  evidence,  the  wharfinger  was 
sucli  an  agent.  Held,  also,  that  after  delivery 
of  the  goods  without  exacting  freight,  the  wharf- 
inger still  continued  plaintiffs'  agent  to  demand 
and  receive  the  freight,  till  his  authority  was 
revoked.    S.  C,  3  C.  P.  278. 

The  master  of  the  defendant's  vessel,  on  the 
transhipmcmt,  at  Kingston,  of  a  cargo  of  wheat, 
on  its  way  from  Owen  Sound  to  Quebec,  into  the 
plaintiff's  vessel,  gave  a  receipt  to  the  plaintiff 
for  tVu!  lake  freight,  stating  that  the  defendant's 
vessel  and  her  owner  were  thereby  held  respon- 
sible for  the  wheat,  weighing  5,934  bushels,  at 
Quebec.  On  arrival  at  Quebec,  the  cargo  was 
found  sixty-eigiit  bushels  short.  The  plaintiff 
allowed  the  v.olue  of  that  quantity  to  the  con- 
signee out  of  the  river  freight  :— Held,  that  the 
plaintiff  was  not  entitled  to  recover  the  amount 
deducted  as  money  paid  for  the  defendant,  there 
being  no  request  on  the  defendant's  part  express 
or  implied.      Waddle  v.  Mcintosh,  7  C.  P.  49. 

It  is  an  established  rule  of  English  law  that 
negligence  or  breach  of  duty  cannot  be  set  up  as 
a  defence  in  an  action  for  the  recovery  of  freight, 
•where  the  defendant  has  deri  ved  a  partial  benefit 
under  the  contract ;  but  defendant  must  bring  a 
cross  action  for  damages.  Brown  et  al.  v.  Muckle, 
7  L.  J.  298.— D.  C— Duggan. 

Such  rule  must  be  taken  to  prevail  in  Division 
Courts,  notwithstanding  the  provisions  of  the 
Division  Courts  Act  enabling  the  judge  to  decide 
according  to  equity  and  good  conscience.     lb. 

A  different  rule  prevails  in  several  States  of 
the  neighbouring  republic,  and  is  highly  con- 
venient as  calculated  to  prevent  multiplicity  of 
suits.     lb. 

Replevin  for  railway  iron.  It  appeared  that 
the  iron  had  been  imported  from  England  by  the 
Buffalo,  Brantford,  and  Goderich  R.  Co.,  and  was 
shipped  from  Kingston  to  Port  Colbome,  subject 


to  ocean  freight  and  the  freight  by  sc),,,, 
from  Kingston.     On  arriving  at  I'lir't  (  „||>,^ 
no  one  being  ready  to  pay,  the  iron  wa«  icjij,', 
the   master  in  defendant's  cimr^'c,  Ui  ImM    Q 
ject  to  the  freight,  and  was  pilfd  ..i,  npij,!"^ 
ground  belonging  to  governniunt,  wlnn.  „t|i,^ 
iron  owned  by  the  company  waH  ;i1m(i  lyiin;  i'j 
separate  from  this.     Afterwards  tli«  liuttal,,  i"] 
Lake  Huron  R.  Co.,  the  plaiiitiff-i.  Ixm^i.t  It 
the  old  company  under  the  lit  Viet.  c.  21  IL 
arranged  certain  M'ritsof  fi.  fn.  uiiilirwhiili  th 
sheriff  had  seized  this  and  tho  otliur  inni'  ,J 
they  thereupon  demanded  the  iruii  in  iiuistio 
from  defendant,  who  refused  to  give  it  up,  d nl" 
in^  the  ocean  freight,  which  lud  ii,  f.i^t  i,^, 
paid,  and  the  freight  from  Kingston,  as  will  j 
demurrage,  and  some  other  cliargi.'M  niit  n'nivei 
able.     The   plaintiffs,  however,  icfiisi ,i  {„  !, 
anything  and   replevied  : —Held,    1,  Tli^t  , 
iron  could  not  be  considered  as  liavimjluviiil 
livered  to  the  old  railway  coinpiiny,  wluMilm, 
as  it  was  at  Port  Colbome  ;  2.  'Pliut  thi!  Ill  Vi 
c.  21,  did  not  t&ke  av    ■'  the  right  nf  liin ;  i„ 
could  anything  done   ijy  the  slierill'  li.ive  tlii 
effect  ;  3.  That  defendant  having  a  elnrn'l 
to  detain  for  the  freight  from  Kingston, iiimU 
no  tender  had  been  made,  his  right  w;is  nut  \,\ 
judiced  by  having  demanded  more  th.iii  wibiiiu 
Biifilo  and  Lake  Huron  li.  Cu.  v.  (ninlnu 
Q.B.  283. 

The  plaintiffs  had  uudertikeii  to  carry  a  nri 
of  stone  in  their  schooner  from  ( '.  to  P.,  .mi 
got  as  far  as  K.,  where  she  M-as  ininruil  luti 
negligence  of  defendants'  servants  iii  tuwimjiiei 
The  stone  was  forwarded  by  defi'iuhiits  t^ 
In  an  action  brought  by  tho  |)laiiitiffs  f.,rt] 
injury  : — Held,  that  they  could  not  rccnwr 
damages  any  part  of  the  freight,  for  they  niii;! 
adopt  defendants'  act,  and  reeover  tln^  wh( 
from  the  consignees.  Stevenson  H  ut,  v.  Vtih 
et  al.,  25  Q.  B.  102. 

Defendants    shipped    about  5,000  Ijusliels  i 
grain  on  the  4th  of  December,  on  the  phiiiitifl 
vessel  at  Port  Hope,  to  be  carried  to  OsMfaM 
eight  cents  per  bushel  freight.     81ie  was  lirivd 
by  stress  of  whether  into  rrc.s(|He  Isle,  win 
she  was  frozen  in,  and  the  phiintilT  liailtopij 
cure  a  tug  to  break  the  ice  and  tnw  jur  oiil 
When  on  her  way  to  Oswego  a  leakwasilii 
covered,  in  consequence  of  whieli  they  eliangej 
their  course  and  went  to  Chirkitte,  attliemonli 
of  the  Genesee  river.    The  captain  then  teli 
graphed  to  V.,  who  had  shippeil  tlie  grain  fl 
defendants,  and  who  after  coininunicatiiig  flni 
defendants    instructed    him    tn   discharge  tij 
cargo,  which  was  done.     About  tlie  1st  of  Apij 
the  plaintiff  had  the  vessel  ready  to  take  tl 
wheat  on,  but  being  a  Canadian  vessel  the  .\niei 
can  government  refused  to  let  him  carry  it,i 
it  had  been  unloaded,  from  one  American  p 
to   the  other.     Defendants  did  not  again  i 
him  to  take  it  on,  but  sold  it  at  C'harlott«  I 
April,  the  price  being  less  than  they  would  bil 
got  for  it  in  December,  at  Oswego,  and  considr 
able  expense  having  been  incurred  by  the  dei^ 
It  was  said  that  after  discharging  about  1,21 
bushels,  the  vessel  was  so  lightened  thatU 
leak  could  have  been  repaired,  and  shemif 
have  gone  on  ;  but  the  jury  found  that  the  o 
tain's  conduct  was  justifiable  under  the  cirr 
stances :— Held,  that  there  was  evidence  tosl 
an  acceptance  by  defendants  of  the  grain j 
Charlotte,   and  that  they  dispensed  with  f 
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rther  c»rriftge  of  it  ;  and  that  the  plaintiff 
cntitleil  therefore  to  recover  freight  [)r() 
itiueriii-  Hultl,  also,  that  the  loss  caused 
the  ileli')'-  '^^""''l  '"'■'"  ""  'l*'f"2"*''<'  to  such 
•  thoiiiili  it  might  1)0  the  subject  of  a  cross 
*a    Wn'jl<t  V.  Cliijclon  H  al.,  31  Q.  B.  24(i. 

Tbe  plsintill's  agree*!  with  tlefendant  to  carry 

u.  ^.1  Ijushtls  of  wheat  from  Toronto  to  Kings- 

at  M  i-';»t''  l*""  l>u*l'e'i  the  bill  of  lading 

niitned  for  tliu  whole  amount,  and  sti^ju- 

ll  tliftt  till;  v(;8»el  was  to  deliver  the  ijuautity 

irwjeil  or  pay  siiortago.     On  the  delivery  to 

luiisigiictii  ISl  bushels  short,   they,  repre- 

tini!  (lefciiilaiit,  whose  interest  in  the  wheat 

itimieil,  refused  to  pay  freight :— Held,  that 

.jendant  wa»  liable  for  the  freight,  and  had  no 

,|,i  to  deduct   his  claim  for  shortage,    such 

'mniitlieiiig  a  licjiiidatcd  demand  so  as  to  form 

•nbiect  nf  set-dtf  against  the  freight.    Allen 

;/.  V.  (;/,;./<»/'«,  33  «.  B.  237. 

1  i  luiiil)ormiin  agreeing  to  carry  lumber  for 
Lreat  the  reiiuest  of  the  owner  thereof,  doe*» 
lot  thereby  beuoiiie  a  common  carrier  or  render 
imslf  bound  to  carry  safe  at  all  risks,  the  act 
I  Uol  or  the  Queen's  enemies  excepted  ;  and, 
injire  whether  he  would  be  so  liable  even  it'  it 
me  shewn  that  he  was  in  the  habit  of  forward- 
u  timber  for  any  one  who  might  choose  to  em- 
Joy  bill!  to  do  80.  He  Coumbe,  C'uckburu  and 
),„lMll,  24  Chy.  519. 

I  Under  such  circumstances  the  party  carrying 
(lumber  is  nut  bound,  in  the  absence  of  any 
tetmciit  oil  the  jwint,    to  make  gooil  money 

[id  by  the  owner  for  the  purpose  of  insuring 

e  property.    •/ 1'- 

llnsuch  acase  the  carrier  wUl  lie  entitled  to  a 
1  on  the  lumber  carried  by  him  for  his  freight 
J  charges,  which  will  be  defeated,  however, 
t  procuring  it  to  be  taken  in  execution  at  his 

1  suit.    lb. 

I A  lumberman  had  a  lien  on  lumber  for  freight, 
it',  wrote  saying,  "I  wish  you  would  advise 
mr  agents  in  Quebec  to  deliver  to  J.  A.  Coumbe 
lesawn  stutf  on  your  rafts.  I  am  to  pay  the 
ftt  freight,  and  will  thank  you  to  take 
lombe's  draft  on  me  at  thirty  days  for  river 
ight,  which  I  will  pay  :" — Held,  that  the 
Kt  of  this  letter  was  not  such  as  to  render  C. 
ille  to  pay  the  freight  until  the  lumberman 
id  obtiiiied  Coumbe^s  draft  for  tbe  amount 
jereof.   lb. 

|8eeioini  V.  Wooilimrd,  5  Q.  B.  190,  p.  3590. 


XI.  Demurrage,  Detention,  and  Delay. 

k  plaintiffs  were  owners  of  the  schooner  Lady 

[ot,  in  which  wheat  was  brought  down  Lake 

e  to  the  defendant,  to  be  stored  for  Y.  &  Co. 

jlen  it  was  brought  to  the  defendant  the  master 

Ithe  schooner  demanded  £22  IDs.  for  freight  and 

I)  for  demurrage,  and  said  he  had  a  lien  on 

I  vhcat  to  that  amount,  and  wished  the  defeu- 

pt  to  pay  it  before  he  would  deliver  the  wheat. 

I  the  defendant  declined,  but  it  was  agreed 

leen  them  that  the  defendant  should  receive 

kwheat  upon  giving  the  following  undertaking 

miting;  "  I  will  retain  750  bushels  of  wheat, 

broperty  of  Y.  &  Co.  of  Montreal,  and  part 

Be  cargo  of  the  Lady  Bagot,  until  your  claim 

demurrage  for  detention  r>f  the  schooner 


Lady  Bjvgot  at  Sandusky  is  settled,  also  covering 
freight  (m  amount  retained."  The  plaintitTM  sub- 
sequently demaii'led  the  wheat  from  the  ilefon- 
tiant,  who  declined  to  give  it  un,  saying  that  ho 
was  indemnified  by  V  &  Co.,  who  refused  to  pay 
the  plaintill's'  claim.  The  plaintiH's  sued  dcten- 
dant  specially  upon  the  case,  alleging  their  right 
to  lien  for  freight  and  demurrage,  then  setting 
out  the  agreement,  and  otisigning  as  a  breach  of 
the  defendant's  duty  his  delivering  the  wheat  to 
V.  &  Co.  without  payment  of  plaintill's'  lien  : — 
field,  that  the  evidence  did  not  tiupport  tho 
cimiit,  as  defendant  still  retained  the  goods. 
llehl,  alno,  that  the  plaintill's  under  the  circum- 
stances had  no  lien  lor  either  freight  or  demur- 
rage.    Land  ct  al,  v.   Woodward,  5  C^.  B.  190. 

The  count  for  demurrage  can  only  authorize 
recovery  for  a  sum  of  iiiiuicy  due  on  an  express 
contract  to  pay  duiiiurragu  co  nomiiiu,  not  a 
recovery  for  deiiiurjagc  for  wrinigfully  detaining 
the  vessel  when  nothing  had  been  siiecilicd  about 
demurrage,     liroiru  v.  Ko'ts  it  al.,  o  Q.  B.  4(>9. 

A.&  Co.  shipped  some  stone  to  B.,  in  Ottawa, 
by  vessel,  to  bo  transhipped  at  PrcHcott,  and 
carried  by  the  O.  &  1*.  K.  (^'o.  A  detention 
of  eleven  tlays  took  place  at  Trescott  through  the 
railway  company,  lor  which  A.  &  Co.  brought 
this  action  against  H. ,  claiming  damages  for  tho 
detention  of  the  vessel.  There  being  no  evidence 
to  shew  that  the  consignee  undertook  more  than 
to  receive  the  stone  at  Ottawa  :— Held,  under 
tho  circumstances,  that  he  was  not  responsible 
for  tho  detention  of  the  vessel.  Alcurevi/  v. 
Rathbunc  et  al.,  11  C.  P.  18(j. 

Defendant,  the  owner  of  wheat,  shipped  it  on 
board  plaintiff's  vessel  consigned  to  Montreal. 
The  bill  of  lading  made  the  freight  payalde  l)y 
the  consignees,  but  contained  nothing  as  to  the 
days  allowed  for  unloading  or  deniurr  ige.  The 
vessel  ^  as  delayecl  at  Montreal  several  days,  in 
transferring  the  w-li>;at  into  a  ship,  which  tho 
consignees  ordered  the  plaintiff  to  put  it  on 
board  of ;  and  the  ]ilaiiitiff,  having  sued  as  upon 
a  contract  by  defendant  to  receive  the  wheat 
from  him  within  a  reasonable  time  after  arrival, 
obtained  a  verdict  : — Held,  that  such  a  contract 
was  to  be  implied  from  the  bill  of  lading  and 
evidence,  and  the  verdict  was  upheld.  Kemp 
v.  McDouijull,  23  Q.  B.  380. 

A  cargo  of  wheat  was  shipped  at  Chicago  by 
R.  &  T.,  "  as  agents  anil  forwarders,  for  account 
and  at  the  risk  of  whom  it  may  concern,"  con- 
signed in  the  margin  "  Order  Bank  of  Montreal, 
for  Messrs.  Torrance  &  Co.  (the  defendants), 
care  of  Glassford,  Jones  &  Co.,  Kingston."  On 
arriving  at  Kingston  the  vessel  was  detained  by 
G.  J.  &  Co.,  as  the  jury  found,  an  unreasonable 
time  in  unloading.  1  tefeiidants,  Messrs.  T.  &  Co., 
paid  the  freight,  enclosing  it  in  a  letter  to  G.  J. 
&  Co.,  in  which  they  spoke  of  the  grain  aa  theirs  : 
— Held,  that  there  was  evidence  to  shew  that 
T.  &  Go.  were  both  consignoi-s  and  consignees, 
and  that  in  the  foi-mer  capacity,  though  pot  in 
tho  latter,  they  were  liable  for  the  delay,  as 
upon  an  implied  contract  to  receive  the  wheat 
within  a  reasonable  time.  Barker  v.  Torrance 
et  al.,  30  Q.  B.  43  ;  atHrmed  on  appeal,  31  Q.  B. 
561. 

Declaration :  that  the  plaintiff's  vessel  was 
lying  almost  loaded  at  the  railway  wharf  at 
Toronto  near  the  mouth  of  the  river  Don,  with 
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•  tuK  to  tow  it  into  tho  hnrbonr,  nnd  before  the 
loiuling  could  be  tiiUBhed  .ind  the  vcHiel  towed 
out,  tlic  (lufoudmit'a  vuhmuI  caiiie  into  the  hnrbour 
and  nvnr  the  mouth  of  tliu  river :  that  the 
entriincu  to  tho  dock  where  pliiintiff'a  voRHd  lay 
was  narrow,  and  not  widr  enough  to  allow  tho 
pluintiirH  vusBcl  to  iiaxs  tlefcnflnut'n  vesiiel,  if 
the  latter  entered  the  mouth  of  the  river  before 
tho  other  went  out,  of  which  defendant  hod 
notice  ;  and  aa  defendant  was  alH)ut  to  enter  the 
river  plaintitF  gave  him  notice  that  tlie  river  woa 
too  narrow,  that  tho  plaintiff 'h  -esHel  was  nearly 
loaded,  and  defendant  would  be  delayed  only  a 
short  time  if  he  M'aited  until  idaintitf 'a  vessel 
{lassed  out  :  that  defendant  refused  to  listen  to 
the  warning  and  remonstrance  of  the  plaintiff, 
and  wrongfully  and  injuriouHly  brought  his  ves- 
sel into  the  I  )ou,  and  kept  it  there  thn^e  days 
after  plnintiH"H  vchhcI  was  loaded,  and  tlie  iilain- 
tiff,  though  ready  to  proceed  with  his  vessel,  was 
kept  there  that  time  idle,  ami  was  put  to  great 
loss  and  ex])en8e  ;  and  further,  that  defendant 
so  delayed  the  plaintiff  unnecessarily,  and  was 
during  said  time  unable  to  load  his  (defendants) 
vessel,  and  such  delay  wiis  caused  solely  by  the 
wilful  and  unnecessary  act  of  defendant  and  his 
servants,  from  wliich  defendant  could  reap  no 
advantage  : — Held,  declaration  bail,  for  want  of 
an  averment  of  tho  plaintiff's  right  to  use  the 
locus  in  quo,  or  tliat  it  was  a  navigable  stream, 
and  because  it  failed  to  shew  an  unreasonable 
obstruction  of  tho  stream  after  the  defendant 
knew  that  tho  plaintiff  had  liia  vessel  loaded, 
and  reijuired  him  to  remove  the  obstruction  to 
enable  him  to  pass  out.  flalt  v.  Eivart,  33 
Q.  B.  491. 

P.  N.  &  Co.,  brokers  at  Cleveland,  shipped  a 
cargo  of  coal  on  testator's  vessel,  consigned  to 
defendant  at  Toronto,  there  being  no  stipulation 
in  the  bill  of  lading  as  to  demurrage.  'The  ves- 
sel was  detained  four  and  a  half  days  in  unload- 
ing, for  which  it  was  sought  .  nake  defendant 
liiU)le.  A  verdict  having  been  found  for  the 
plaintiff,  upon  the  evidence  set  out  in  the  case, 
a  new  trial  was  granted,  as  the  facts  with  regard 
to  defendant  having  hired  the  vessel  had  not 
been  fully  brought  out.  Qu;vre,  if  it  had  been 
satisfactorily   proved  that  defendant   had   em- 

{)loyed  the  vessel,  whether  he  would  have  been 
iablc  on  the  meiits.  Semble,  not,  for  the  sub- 
stantial cause  of  delay  seemed  to  have  been  the 
want  of  men  to  discharge  tho  cargo,  wliich  it 
was  the  testator's  duty  to  provide,  the  gangs  of 
men  being  employed  in  unloading  other  vessels 
previously  arrived  at  the  wharf  to  which  defen- 
dant lirst  sent  the  said  vessel,  and  defendant  had 
told  the  master,  when  he  complained  of  delay, 
that  he  might  go  to  another  wharf.  Burnett 
V.  Coiitjer,  23  C.  P.  590. 


XII.  Collision, 

1.  Liy/its. 

Action  for  a  collision.  It  appeared  that  the 
plaintiff's  steamer  had  only  one  of  the  lights 
required  by  statute,  which  was  not  seen  by 
defendants,  and  that  the  defendants'  steamer 
was  proi)erly  provided  with  lights,  which  were 
discerned  in  good  time.  The  learned  judge 
stated  to  the  jury  that  he  had  no  strong  im- 
pression of  the  right  on  either  side,  and  left  it 
to  them  to  say,  upon  the  evidence,  who  was  to 


blame.  A  verdict  was  found  fur  the  iiUinti* , 
Hold,  that  sufficient  weight  had  not  |,i.,,„  !"" 
to  tho  fact  that  the  plaintiff's  Imnt  wiwuitJ '! 
the  lights  required  :  that  the  (.vidi.in;,,  ^^.^^ 
to  ahow  tho  accident  to  be  in  mow  ilixrei.  attri 
butable  to  such  default;  and  that  iiniwt  J 
should  bo  had  to  determine  whctlicr  it  w,,,  j, 
not,  for  if  it  were,  the  act  sIkmiIiI  !,«  vuncCl 
against  the  plaintiff.  HUilv,sl,n;.  y  «„„.  ^  ' 
rt?.,  12Q.  B.  489.  ■I'Kn.i 

It  appeared  that  both  vesHcIs  \(,.r ,rrvii,   i 

the'lights  prescribed  by  14  k  l'>  Vn  t.,  c.  iJf 
although  that  act  had  been  niMiilcil  tlne,.  ,■ "' 
before  by  ;ho  22  Via.,  c.  Ill,  «lii,.|,  J^Z\ 
other  lights  in  different  places:  litM,  tl'^it  » 
the  error  was  comiiioii,  and  mitlur  thiriict, 
couhl  have  been  mi«Ied  by  it,  tlic  law  mustbil 
treatuil  as  if  lM)th  wen-  carry  in;;  il,,.  i.ni|itrlhr|,t, 
/rrhnj  V.  llwji rmuii  it  iiL,  22  IJ.  I!.  ,"4;,  ' 


See  Dowiifij  v 
3594. 


2.   Proof  of  Xrij/iijiiiri; 

To  enable  tho  owner  of  a  vc.s.sul  lost  ^r  injiir«i| 
by  collision  to  recover,  it  niUHt  iijipear  that  iIhI 
accident  was  not  in  any  way  owinj,'  to  the  ii™li. 
gence,  misconduct,  or  want  i<i  skill  in  th,<j| 
navigating  such  vessel,  and  that  the  |irovisii,in| 
of  our  7  Will.  IV.  c.  22,  as  to  the  euiirse  t.l«( 
taken,  have  been,  as  far  as  aii|)li(,aiile,  iirowrljl 
observed.  Ebi'rtH  et  at.  v.  ■Sihi/IIk  ,1  a)  ;|n  kl 
189.  ■  "         '■ 

A  defendant  is  not  liable  unless  the  wliukl 
fault  can  be  attributed  tn  his  vessel.  In  tiuil 
case,  it  did  not  satisfactorily  appear  that  all  i<\ 
any  of  the  blame  couM  be  justly  sn  attrihutwi,! 
and  a  verdict  for  the  plaiiitills  was  therefdre  set! 
aside.     JJoweii  ft  al.  v.  h'lrnrt  it  al.,  l>  (_',  |',  :,^\ 

Held,  in  an  action  for  collision,  that  eviiino 
of  declarations  made  by  the  captain  (if  (lefei.! 
dants'  vessel,  as  to  tho  cause  of  the  aeciilwit,  m 
the  day  after  it  hod  happened,  were  iniului 
siblo  ;   but  that  the  verdict  shimlil  not  he  iuter 
fered  with  for  their  reception,  as  they  ajjiiear*^ 
to  have  been  only  repetitions  of  what  w,i8  saiij 
by  him  at  the  time  of  the  accident.    Sim  ij 
DtlSulabei-ry  Navigation  Co.,  18  i.).  B.  54i 

In  an  action  against  the  owners  of  a  stcamlx 
for  damage  done  to  the  plaintiff's'  hriilge, 
appeared  that  the  steamer  was  fouml  Mt3^ 
against  the  bridge  one  morning  after  a  stoni 
and  that  the  injury  complaiiieil  of  was  thij 
caused  : — Held,  sufficient  prima  facie  primf  o 
negligence,  and  that  it  lay  upon  ilcfcmbiiti  t 
account  for  the  accident.  T/n:  Calimi'im  Bridi 
Co.  V.  Hokornh  et  al.,  21  Q.  B.  273. 

Plaintiff  sued  defendants  for  running  don 
his  schooner  while  at  anchor,  by  their  stenm  t 
with    a  raft  in  tow.      It  appeareil  that 
schooner  while  approaching  Presfju'isle  harlx 
which  has  a  narrow  channel,  in  a  heav)  -i;^  i 
wind,  became  unmanageable,  and  grouiuie 
the  north  side  of  the  channel,  the  wind  I 
southerly.      Defendants'    tug,   with  the 
followed  soon  after,  keeping  iw  uear  the  i 
side  of  the  channel  as  she  could,  ami  going  itj 
fair  rate  of  speed,  but  the  raft  was  driven  a 
and  sunk  the  schooner,  the  captain  of  tli«  t 
not  knowing  that  it  was  aground,    Thef 
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cuUnothftventopjH).!  without  risking  the  lo«8 

f  till'  raft,  iitxl  it  wiiH  allc^'iMl  thiit  tliu  t(iw  rono 

lid  not  iiiivf  Ih'uii  Mliortoiii'il,  or  »[nm\  glacK- 

"' hI     Pliiiiitill'  ciiiiti'iiilotl  timt  (lofoiitliiiits  were 

f'Tl.  liBviiiL'  violuti'il  aitioli)  Hi  of  Meo.  '2  of  the 

\,riJatio.i  Aft,  '.'7  •-•H  Vi.'t.  0.  i;»,  which  imactH 

I  IhV  ereryMtiaiMHiii].,  whi'ii  approiwliiiig  another 

'  1      m  M  to   iiivolvo    rinlt    of   coUiMioii,  Hhall 

[S-n  her  h,.o.mI  ;  hut, --^Huhl   that  it  was  a 

cw  within  articlo   !!•,  which  ilirectH   that   in 

lolH'viiii?  tl'*'  "■"'''"  •■ci^'''r.I   shall   lio  hail   to  all 

|jju„er»  cit  uiivlKiitioii,  ami   to  any  Hjiecial  cir- 

IctiihUikvh  reiiihTinK   a  (ifviation   from   them 

liwcciMiarv  til  avoiil  iiuinciliatu  danger  :  that  it 

LyinmeHtiim  for  the  jury,  umlcr  all  the  cir- 

unutincfs,  wlictlicr  ilcfcii'lnitH  hml  hen  guilty 

lof  net'liKi'"''''-  "*'"'  *''"'  *'"'  'J^'i'''^"'^"  warranted 

ivcnlict  ill  tlieir  favour.     Slrnltim  v.  Vliiipy  H 

ki7Q.  H••'>l•'>■ 
\l).)llt  nno-third  of  a  mile  ahovo  Snow  liajtid 
„,tlie(»tlawii  tlicro  are  two  l)oimin  owned  by 
LijoviTiiniciit,  extciiiliiii,'  from  the  north  and 
(until  iiiil«  of  mill  iiietdiiij,'  at  a  eajiHtaii  in  the 
(ivcr,  anil  aimtlier  liooiii  exteiid.i  from  the  caimtan 
tmi  tlii^  atrcJiiii  to  an  island  at  the  head  of  the 
tliUHiliviiliiiL,'  tlic  river  into  two  channels, 
kf  whiili  tilt!  iiortlii'rn  one  was  used  hy  boats, 
mil  the  ntlicr  fur  running,'  higs.  The  i»laiiitifl" 
»,1  iiiiucket  tiooiii  on  the  south  side,  into  which 
ie  was  runniiig  his  logs,  niid  ho  had  nearly 
ilosi'il  the  giiveniiuuiit  boom  above  it  for  this 
mwK,  thus  wrongfully  obstructing  the  navi- 
ptiim.  When  defeniliints'  steamer  arrived  at 
ic  smith  gdvorninent  boom  on  her  way  down 
Jwiianntsurticiently  open,  and  she  struck  and 
jiiki;  it  abdiit  forty  feet  from  the  end,  by  which 
fmiralicr  iif  the  iilaiutitf 'h  logs  gathered  above 
lescuMil  anil  were  lost.  The  plaintiff'  charged 
I ni'^ifijiencc  that  the  steamer  came  to  within 
lyariUof  the  boom  before  slackening  speed, 
Itheii  (hil  not  reverse  her  engine.  On  the 
fchtrhaml,  it  appeared  that  the  defendants  had 
int  notice  to  the  plaintiff'  the  night  before  that 
!  luiat  would  bo  down  next  day,  being  the 
fctli  April,  ami  the  first  trip  of  the  season  ;  that 
IwM  till'  euatom  to  have  the  boom  open  for  her 
lithirat  waiting,  which  she  could  not  do  safely 
Inear  the  rapid  :  that  when  the  accident  hap- 
«i«Ube  [ilaiiititl'  was  controlling  the  boom  with 
Imw  attached,  instead  of  letting  it  .swing  open 
Teely ;  anil  that  until  the  boat  came  in  sight, 
Uf  a  mile  off,  the  plaintiff  did  not  begin  to  get 
i  riipe  ready  hy  putting  a  chain  on  it  to  sink  it 
Kter  the  vessel :— Held,  there  was  at  least  con- 
ibiitory  negligence  on  the  plaintifif's  part,  if 
the  whole  blame  was  not  his  :  and  that 
Id  not  recover.  Qu!T>re.  ms  to  the  correct- 
jssot  a  nonsnit  upon  mil    >1  ints    Brace 

[nc  Unm  Furwnn     ,/  r'o.,  .y^  i^i.  B.  43. 

.ibion  betweer    *-wo  s.iiling 
the  plaintitfs  :        defendant 
ictiv  ppcared  that  both    ossels  were 

ming  :  I  ward  <'  He-hauled,  the  plain- 

I  ve»s.  I  ,jii  I,  start  ud  and  the  defendant's 
lel  on  the  port  tacl  Defendant's  vessel,  it 
Mniitted,  tlid  what  >\;i8  beat  as  soon  w  the 
iBtiffs' lights  were  seen,  but  the  complaint 
I,  that  he  should  have  seen  them  sooner.  This 
biplained  by  aUeging  that  there  was  a  haze 
\r!  ^^^'  ^^^'^^  *1»«  plaintiflFs'  witnesses 
m  The  jury  were  directed  that  if  defend- 
I  Med  every  means  in  his  power  to  avoid  a 


collision  after  ho  saw  the  plaintiirs'  liulits  ho 
wouhl  not  be  liable,  nor  if  they  lielieved  it  wa« 
simnly  an  accident  without  negligence  on  the  do- 
feniiant'H  part  :  —Held,  under  the  eireunmtanceH, 
not  a  misdirection  ;  but  the  jury  having  found  for 
<lefeiidant  a  now  trial  was  granted,  on  attldavitH 
HJiewitig  the  discovery  of  new  evidem^o  to  prove 
that  there  was  no  lia/e  at  the  time.  Ihnrney 
ft  at.  V.  Ptiltei-Hon,  .38  Q.  B.  5i;». 


.1.  Dnmrii/i!!. 

The  plaintiffs  were  held  entitled  to  recover 
for  the  cost  of  rejiairs  done  by  the  crew  of  their 
vessel.  Siil/iirliiiiil  i'/  nl,  v.  /{il/iinir,  10  (.},  B. 
.388. 

Held,  that  the  mortgagor  of  a  boat  destroyed 
by  collision  might  recover  the  full  value  a>;iiin»t 
the  owners  of  the  other  vessel,  without  abate- 
ment for  the  mortgage.  SIkiw  v.  DrSdliihirry 
iVarh/ntion  Co.  of  Afoul  mi  I,  18  tj.  B.  541. 

Held,  in  a  case  of  collision,  that  the  owner  of 
tlu)  vessel  not  in  fault  might  recover  from  the 
owner  of  the  other  vessel  the  value  of  goods  on 
board  not  owned  by  1  im,  but  in  his  custody  an 
a  carrier.  Irviiii)  v.  .'I'liit-niiuii  ft  nl.,  '2'2  i).  B. 
545. 

In  an  action  for  injury  to  jdaintiff's  vessel 
caused  by  collision  with  defendants'  steamboat : 
— Held,  that  the  plaintiff'  was  entitled  to  recover 
the  cost  of  repairing  hia  vessel,  and  for  the  per- 
manent injury  done  to  her,  and  the  wages  of  his 
crew  necessarily  kept  over  during  the  rejiaira  ; 
)>ut  not  for  the  sum  expended  in  the  lure  of 
another  vessel  to  take  her  place,  nor  for  the  pro- 
lits  which  he  wouhl  have  earned  by  her  einidoy- 
ment.  Semble,  that  in  an  action  of  trover  for 
a  vessel,  the  loss  of  profits  mav  bo  recovered. 
Bruam  v.  BecUty  et  nl.,  .35  Q.  B.'.3l»8. 


4.  Othff  Casen, 

In  an  action  for  injuries  caused  by  collision  of 
steamers,  the  court  had  set  aside  a  former  ver- 
dict given  for  the  plaintitf,  as  being  against  law 
and  evidence.  On  a  second  trial  the  jury  found 
again  for  the  plaintiff ;  and  at  the  same  assizes 
the  defendant  (in  the  Oommoii  Pleas)  obtained 
a  verdict  on  a  cross  action  for  the  damage  done  to 
his  steamer  upon  the  same  occasion.  '1  he  court, 
under  these  circumstances,  granted  a  second  now 
trial  in  the  first  case,  with  costs  to  abide  the 
event.     Gildernkeve  v.  Bonier,  13  Q.  B.  492. 

A  railway  company  had  the  control  of  a  swing 
bridge  over  a  canal.  The  plaintiff's  ship  was 
navigating  the  canal  when  trains  were  alwiut 
passing  and  repassing  the  bridge.  Notice  was 
given  of  the  plaintiff's  vessel  being  about  to 
pass,  by  blowing  a  horn  and  hailing,  and  notice 
was  given  by  the  company's  servants  by  signal 
that  the  bridge  could  not  then  be  swung,  and 
the  plaintiff's  vessel  was  injured  by  running 
against  the  bridge  while  it  remained  closed  : — 
Held,  that  as  the  requirements  of  the  railway 
tfic  compelled  the  bridge  to  be  closed,  the 
k  umpany  were  not  then  bound  to  open  the  bridge, 
and  were  not  liable  for  such  injury,  to  which  the 
plaintiff  had  contributed  by  his  own  negligence. 
Turner  v.  Great  Western  R.  W.  Co.,  6  C.  P. 
536. 
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Action  on  jtolioy  of  inHurniico  on  stcanior — 
I/MS8  by  collision  in  Anit'riciin  wiitcrs-  Ain>lica- 
tion  of  foroign  liiw.  Sco  /'utti-rnon  v.  Continental 
Ih».  Co.,  18  y.  B.  1>,  PI).  1541,  1877. 

Tliu  (k'fliirntion  sut  out  cortiiin  rotftilatioiiM, 
nmdu  in  |iiii'Kuiinc(!  of  the  Htiitutv,  for  tlio  proiioi' 
tiao  of  t\\v  WoUniiil  Cniiul,  iliructing  that  boatH 
waiting  to  untvr  a  lock  hIiouIiI  lio  in  uinglo  tiur, 
nnil  advance  in  tlio  order  v.\  which  they  lay  ;  ai.d 
that  all  vcHHelN  !i-,iiiroaching  a  lock,  while  any 
other  veHNcI  going  in  a  contrary  direcf.ion  waH 
about  to  enter  it,  hIiouM  bu  Htopped  and  made 
fast  lus  directed,  aiiil  remain  tlieru  until  hucIi 
vesHcl  should  have  (laxHed,  under  a  penalty 
lin.nied.  It  tiien  .alleged  that  defendant's  vessel, 
which  was  waiting  to  enter  a  lock  with  two  otlier 
vessels,  passed  them  out  of  its  onler,  and  endea- 
voured to  enter  first,  and  while  it  was  so  ap- 
proaching, the  plaiiititf's  steamboat,  going  in  a 
contrary  liirection,  Mas  in  the  lock  ;  but  defen- 
dant did  not  stop  or  make  fast  his  vessel,  but 
wrongfully,  and  in  violation  of  the  regulations, 
went  on  and  en<leavoured  to  enter  the  lock, 
whereby  it  wjih  driven  iigaiiist  the  nlaintitls' 
boat,  wliieli  Wiis  hirced  against  the  side  of  the 
lock  and  injured  :-  Held,  on  demurrer,  declara- 
tion bad,  fortue  contravention  of  the  regulations 
formed  no  cause  of  action,  and  no  negligeiieo  on 
the  defenilant's  ]iart  was  alleged.  JadiuvH  H  til. 
V.  Siclioll,  IT.  Q.  ]{.  401.'. 


Xlll.    TOWAOK. 

8omble,  tliat  it  is  no  defence  to  an  action 
against  the  comniiinder  of  a  steamboat  for  not 
towing,  vtc,  that  he  could  not  ]ierform  his  con- 
tract liy  rei:Kon  of  his  tow-boat  being  unavoid- 
ably frozen  in  the  ice.  Dorhnd  v.  /iontti;  5  Q. 
B.  583. 

.I\ielaration  that  defendants  wcro  owners  of  a 
line  of  tow-boats  on  the  St.  Idvwrenco  river  and 
canals,  and  received  a  schooner  of  plaintitr's  to 
be  t«iwed  from  Liiclune  to  Kingston  for  reason- 
able reward,  &c.,  and  undertook  to  use  due 
diligence  in  to\>  iiig  said  schooner.  Hrcaeh, 
want  of  diligence  and  nnreiusoiiablo  delay,  &c. 
Defendants  had  contracted  with  tiie  government 
to  tow  vessels  on  the  river.  A  public  notice, 
signed  by  the  secretary  of  the  Hoard  of  works, 
iiiid  containing  regulations  for  towing,  &c.,  also 
signed  by  defeiubints,  appeared  in  a  public  news- 
paper at  Kingst(Ui,  and  one  of  the  defendanta, 
vxiunined  ius  a  witness,  proved  the  contract  with 
the  government.  The  plaintit)"8  schooner  was 
taken  in  tow  at  Tjachine  l>y  one  of  the  line,  and, 
through  the  tow-boat,  was  several  times  delayed 
l)efor»!  reaching  the  place  of  destination  : — Held, 
that  the  contract  with  the  governniont  was  sutii- 
ciently  proved  ;  that  the  lino  of  the  tow-lM>ats 
having  iicen  established  according  to  the  printed 
notices,  such  notices  imjiorted  the  basis  un  which 
futuri  constructive  or  implied  agreements  with 
individtial  ship-owners  were  to  bo  rested ;  that 
the  plaintiff's  vessel,  with  a  Kxcd  and  known 
destination,  having  been  taken  in  tow  by  a  tug  of 
defendants  tho  inference  must  be  that  she  was 
to  l>c  towed  through  to  her  })lace  of  destination 
with  due  and  reasonable  diligence  according  to 
the  provisions  in  the  public  notice,  and  that 
without  a  special  agreement  she  should  not  be 
dropped  or  deserted  at  the  pleasure  of  the  owner 
of  tue  tug.    Gatkin  v.  Calvin  et  al.,  2  G.  P.  S27. 


XIV.   SaLVAUB,  AvKRAOK,  and  CiNnuBCTi 

Where  tho  usage  is  jiroved  to  carry  a  |Uu 
cargo,  if  that  cargo  be  thrown  ovtrlwiaril  ^ 
storm  to  lighten  iho  vessel,  tlm  ,,^1,^^  ^^j  j,' 
vessel  is  lialile  for  average  to  the  iiHucr  cif  ti 
tho  deck  cargo,  witiioiit  proving'  tlic  viilm.„f  j|!° 
cargo  ill  the  holil,  and  t.ikiiig  it  ii,t„  atvoiinL 
tlrtmnvllf  v.    Frrric   H   ill.,    <>  ((.   s.  .i,-,4    J   i 

riti  tt 


StPfihin.iv,  Mrlhmi'll,  M.  'I".  «  \i,i.  .    o  ' 
a/,  v.  IwH,  M.  T.  4  Vict.  ' 

Defendants  insured  liie  pl:iiiitill's' 
liolicy  containing  nothing  as  tu  \U;\ 
Id  full  and  deck  loa.l  ol  cn.il  \v:usliiTiii,.|i , 
!•  at  Cleveland  fi.r  'I'tu'diito,  iiy  u  Iii||  ,,f  i,,,. 


her 


I  mn\\\n 


al 

u|Kin| 

wiiich  provided  "jdl  pro|H.itv  .'m  il.ck  :it  rU'ffi 
owners."  Siie  wc^iit  aslioie  ilmiii;;  tlir  Vdvi^tl 
and  tlio  coal  upon  deck  vmis  tlimwii  nvcilKmifiy 
order  to  gel  her  oil'  .'iml  savi'  the  visscj  and  thel 
!•(  <t  of  the  cargo  wliiih  was  thi'i(l)v 
plishcd.  It  was  adiiiiltid  th;it  Mn' usaw  attWI 
date  of  the  iiolicy,  as  well  us  al  the  (Jm,.  „(  (uj 
loss,  Wiw  for  vessi'ls  trailing  lii'twccii 
and  Cleveland  to  cjirry  deck  hiacls  :  || 
iiig  at  the  special  t"riiis  of  the  liilj  ul'  LiiIjiil;  iIdJ 

the  defendants  were  mil   li  ibK'  I ntrilji'il,! 

their  share  of  the  loss.  Scinlilc,  however,  (1 
but  for  the  bill  of  liding  the  (hleinlaiits  hhi'iM 
liable,  for  that  the  iisagr  to  cany  •Kel;  b,;, 
being  admitted,  the  joltisnii  nf  .sueii  Ion],  juiy 
absence  of  any  iiNigc  to  tlu?  cdiitiarv,  must  I 
contributed  for  in  ;;('iicr.il  avciajje.  ',S';j/n 
ol.  v.  Till'  Wi'xicrn  .tn.^iiniiirc  Cd..  :>•   i^,  u.  |,vj 

Where  a  vessel  was  dangerously  Btminlcil , 
our  lakes  by  acci.biiit  arising  I'nnn  tlio  iioiils  i 
navigation,  and  wthiiul  I'.uiil  nt'  the  imtstit. 
lleUl,  tiiat  tho  expense  inciiinil  by  the  iiiiWirii 
hiring  a  steamer  lo  haul  her  nil',  aiitl  hy  \vliit.'iihj 
was  enabled  to  proceed  lo  liis  ili'.stiiiiitiini,  gave 
claim  for  contribiilion  against  the  owners  >it  i\4 
cargo,  upon  genciiii  averu;;e.     (irurn-  v.  llAi 
5  Q  H.  '."J7. 

The  owners  of  a  .esse!  have  no  rijit  luawraj 
on  account  of  exiiciisen  occMsioneil  hy  stiMiidini 
when  tlie  strandin,;  was  iiol  voluntary  ;  .-iiKlthi 
mere  steering  a  vc.uel  to  a  less  (laii!.'enni3 1 
for  stranding,  whc.i  she  in  incvilahly  (hiviii.'ti 
thosiiore,  is  not  fi  .iiliiiitary  slraiuhiij;,  (J'Mi 
MfDonell,  7  (i.  B.  ;);j(i. 

The  owners  of  \  'lods,  stored  umler  tlieiln'H 
arc  not  liable  to  conlrilnite  by  way  of  ^.I'lien 
aver.ige  to  tlio  losn  of  goods  l,i(h'ii  mi  lUvk  iJ 
thrown  overboard  from  iieei'ssity  in  a  stiinii.  aij 
with  the  hope  of  wiving  the  ship  ami  oiina 
Semble,  that  the  rhijiowiicr  woiilil,  insuclij 
civso,  be  liable  to  g-Mieral  average,    lli. 

Law  of  average  Aiiplicatioii  to  iiilaml  wsfc 
—Action  for  freight  and  average.  Mcdirttlit 
V.  Yoiuiij,  I  L.  J.  7i!.  -1>.  C.    Hurritt. 

Where  a  vessel  carrying  goods  isstramlttli 
lost  by  stress  of  weather,  the  master  may,  t'l a j 
the  cargo,  employ  another  vessel  to  take  it  totr 
place  of  destination,  and  the  (iwnei-s  (if  stl 
gomU  will  bo  liable  for  any  extraordinary  txim 
so  incurred,  in  addition  to  the  'reight.  Rn^ 
V.  Hooker  etal.,  15  Q.  B.  63. 

Declaration  against  defendants  ns  common « 
riere,  charging  that  tho  plaintiff  dcliviwil 
them  goods,  to  bo  carried  fnini  MoutrciJ 
Cobourg,  and  there  dehvered  to  the  pU- 
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liisiU'stiiialiiui,  g.u 


I    thin ««*«"""'''".*''""• /•'l"'*'*'"  "^  niiyi^atum 

„ccpte(l, 


ftiid  tlmt  tlicy  «liil  ii(»t  BO  Hafuly  cnrry 
l*"flTve'r  fii»i<l  «"'"'"•   "ltl'""K''  ""  '''"'Ku™  of 
"'    Itimi  Droventnil,  but  tlirough  their  iu>kIi- 
*■*""""  ■    "     ■    '      It  a|)))carr 


leiulants  as  common  a 
|o  plaintiff  ddivewll 
Iricd  from  ^''"'tfy 
llivered  to  the  pu 


P".*L„  ,«,«!»  wPit!  sliippea  at  Montreal,  wn 

rsoim,  oil  lioanl  do- 
,  i„,t,H' vcHBiM,  «...v...,  ".-.out  any  iieKliKonco 
(1  mwti-r,  wa«  drivoii  on  Bliore  l.utwoen 
V  ton  ami  Toronto,  aiitl  l)0(!aino  a  total  Iohs, 
TKLu'T  ill  '"•lirr  to  Have  tho  noo.la,  i.rocnriiil 
*,  r  v';«ol,  l.y  whi.^h  tluvv  wero  takon  to 
aixl  tlm  (li!fciiilantH  tliorc,  in  addition 


IK  t  the  KocxlH  wero  Bliippe.i  at 
p:l"fH«yc-..a..tliorj.orBon 
'.lU'vcHRol.  wl.iol;,witliont 


lainiiid  from  tho  plain- 


l(V«mr);;  ■■  , 

li^^ffLahirro,  uiwrn  an  avi'i-aKo,  aocordiiiK  to  tho 

tranMi>ortinj<  liiH 
'iM I..: 


,  from  tiu^  wiwk  to  <  .ol)oii 


wxisi 


rf{.      rhi!  plaintill' 
for  froi^lit  only,  hut  rcfiiHod  to 


!  the  I'xtiM  ilaiin  "'  "X»'t:"te  an  avorago  bond, 

VhlofiMuUntH  dotainiiiK  tho  uoods,  ho  hr.niKht 

nction'    lli'lil.  tiiat  tho  plaintill  was  liahlo 

'  |,  ehiirKC  ami  tliat  do  ondantH  had  a  lion 
Un  tho  RoodH  for  it.  t>»naT.-,  por  UohiuHon, 
P  I  whothcr,  if  tlio  iilaintill'  wore  not  ho  liablo, 
ulpWiirution  wan  properly  franuMl  to  entitle 
Ltorocovor.  IVr  Huri.«,  .1.-  The  de.darati.M. 
iilii.ient,  and  under  a i)lca  of  not  guilty  do- 

rimits  could  not  set  up  their  lien.    //). 

Tlicrhinlifl'«  ">  <>ot(.1)er,  187.1,  shipped  ft2  tons 

nil- iron  on  tlie  defendantV  vohhoI  at  Moiitnsal, 

k  curried  to   llaniiiton.      Siie  aoeidentally 

mM  lire  in  tlie  canal  on  her  voyage  and  was 

btrovcl,  an<l  tlie  iron  sank.     The  vesHol  was 

iinroii.  l)ut  not  tho  cargo,  and  the  inspeetor  of 

ic  iiisiiraiice  coinpany,  after  consultatioim  with 

iec.iiit.iin,  made  a  oontraet  for  raising  tho  hull, 

ioliincry,  and  cargo.     The  iron  w.aa  piled  up 

lth.l(K'kready  for  shipijiii).;  in  tho  spring,  and 

[jsthciiaont  on,  but  detondint  claimed  a  lien 

on  it  for  a  iHirtion  of  the  expenses  incurred  in 

'mn  tiif  Imll  and  engine  :  --Hehl,  that  there 

no  such  lion ;  that  the  services  rendered 

mill  not  lie  considered   as  in   tho  nature  of 

HRe  s Tvicoa,  or  general  average,  the  iron  not 

ing  in  danger  of  dcstrin^tion  or  loss  ;  and  that 

master  coiilil  not  be  considered  as  the  j)laii!- 

is' aiiciit  to  make  tho  contract,  for  there  was 

liilliciilty  ill  coininnnicating  with  the  plain- 

'« ,111(1  getting  their  instrnctioiiB,  and   sucli 

iplii'd  agency  only  arises  in  case  of  uecuBsity. 

mil dal.  V.  MarKnij,  37  Q.  B.  .124. 

[Defendant's  schooner  was  engaged  to  carry  a 

rgnof  tiiiiher  from  Siiivniah  Itivcr  to  Chippewa. 

leieitSiiiiniah  River  with   the   timber  on  tho 

Dotolier,  :iiiil  anchored   on    th.at  day  at 

^yfidd  Souiiil,  leaking  badly,  where  she  ro- 

^nwl  tdl  tlie  10th  of  November,  and  was  then 

^eil  liy  a  tug  to  Sarnia.      There  she  got  a 

umiramp,  and  with  it  on  board  was  towed  to 

I  \Yi'l'i\iul  canal,  where  she  arrived  on  tho 

J  Xovcinber,  and  being  frozen  up  tho  cargo 

1  t(i  Ir  unloaded.     Defendant  refused  to  give 

Itkeiiiralier  uiilcss,  in  addition  to  the  freight, 

I  pliintiff  would  pay  his  share  for  general 

figenf  (1)  the  expenses  incurred  for  cbargca 

[the  tug,  JI200 ;    (2)   use   of  hawser,    j!50 ; 

I  use  of  steam  pump,  $315;    (4)  telegrams, 

'wt,  adjustment,  ?25 ;    (5)  extra'  help  dis- 

i%  $120  :-Held,  that  if  the  vessel  had 

mejiwoithy  tho  (irst,  second,  and  fifth  items 

i^  not  have  been  chargeable  ;  and  that  the 


third  might  bo;  but --Held,  also,  tint  tho  ovi- 
deuce,  set  out  in  tho  report,  Hhitwed  the  vessel  to 
have  been  uimeaworthy  at  tlioconinioncemont  of 
and  during  tho  wlmle  voyage,  and  th.'it  tho  ex- 
pense was  ocoasionod  tlioreby  ;  and  that  tho 
diifondant  therefore  had  no  claim.  dhollVij  v. 
Schnolc;/,  40  Q.  It.  Hi'i. 

A  marine  policy  ii))oii  a  vesscd  doscril)ed  as  n 
" steam  ba  go"  was  warranted  by  the  assured 
"  to  bo  fr(!o  from  any  eontrilnition  for  loss  by 
jettison  of  property  laden  on  deck  of  any  sail 
vessel  or  barge.  There  was  nothing  clso  in  tho 
jiolicy  as  to  the  vessel  insured  carrying  a  dock 
load  :  -HeM,  that  the  "barge"  ni(^ntioiii'd  in 
the  iioliey  did  not  niiiaii  tho  insiir(Ml  vchhoI,  nor 
did  it  refer  to  a  stimuli  bivrgo.  The  vchmcI  went 
ashore  on  Lake  Huron,  and  was  lieai'lii'd,  afttT 
throwing  out  part  of  the  cargo,  as  tho  only 
ineaiis,  in  the  jnilgini^nt  of  th(!  <;.'iptain.  of  HivinjL; 
all  concerned  :  -lloh',  that  tlio  plaiiitiir  was 
entitled  to  recover  for  the  deck  load  aM  for 
gener.'d  average,  it  not  being  (^xidiidiMl  l)y  tho 
condition  above  mentioned,  and  t'lorc  being 
evidence  of  a  custom  on  the  lakes  for  Hte.'iinors 
to  carry  such  loads,  and  to  deal  with  tlieiii  as 
subjec^t  to  general  average;.  Held,  .also,  tliit  tho 
pl.'iintiir  was  not  entitled  to  recover  from  tho 
defendants  for  the  wjvges  and  provisions  of  tho 
crtiW  while  tho  vessel  was  str.indtMl,  and  in 
ondeavonring  to  g(^t  her  olf  the  Ix'ach,  even 
though  the  damage  done  to  the  vomhoI  was  itself 
aground  for  gi'iu^ral  average;.  Held,  iilso,  that 
delendants  were  liabU;  for  the  vidiie  of  tho 
repairs  rentlered  neecasary  by  the  stianiling, 
whether  it  was  a  general  avei'.ige  loss  or  noi,  for 
it  was  a  loss  by  (Hirils  of  the  sea.  il(dd,  also, 
that  the  idainiill'  was  (mtitled  to  re(!over  from 
defendants  the  proportion  elnrged  .'ig.iinHt.  tho 
cargo  and  freight,  and  was  not  hinistdf  obliged 
to  collect  the  share,  if  any,  of  genoral  average 
stated  agailist  tho  owners  of  the  car;fo.  Sli'iii- 
hnffv.  Itoyal  Caiiwlinn  /iix.  Co.,  42  0.  15.  .107. 


XV.    AdRKRMKNTS  TO  IH'N  Vk.SSKI.S. 

O.  and  S.,  the  managtu's  of  certain  stoamboatB 
rniining  in  opposition,  S.  having  only  oik;  boat 
running  and  (■.  two,  Hiibinitted  to  arbitration  to 
determine  the  terms  inid  conditions  on  which 
tho  op)>(isition  should  lie  settled  and  maile  to 
cease.  The  arbitrators  awarded  that  each  i)arty 
should  run  one  boat  at  diU'eront  hours,  and  that 
8.  should  pay  (5.  .C\r>().  Afterwards  <!.  and 
some  of  the  owners  of  tho  steamer  for  which  S. 
was  agent,  entered  into  an  agreeni(;nt  respeiiting 
the  two  boats  which  by  tho  award  were  allowefl 
to  run,  which  atateil  that  the  parti(!.s  had  agreed 
to  settle  tho  disputes  between  them  as  steam- 
boat owners  on  the  following  t(;rins,  ami  then 
-.pocified  tho  hours  and  days  on  whii.h  tlits  boats 
wore  to  leave  tho  ditferent  ports  ;  but  it  was 
expressly  declared  that  this  agreem(;nt  was  with- 
out ^trojudice  to  any  demand  which  l>.  might 
have  upon  S.  : — Held,  that  (l.'s  right  to  the  cT50 
awarded  was  not  atTocted  by  such  agreement, 
Gildersleeve  v.  Stewart,  2  P.  U.  114.     Hums. 

By  an  agreement  under  seal  between  plaintiff 
and  defendant,  defendant  agreed  with  |)laintiif 
to  continue  to  run  his  vesBel  between  two  ports 
named,  for  six  weeks,  and  at  the  time  of  tho 
agreement  plaintiff  paid  defendant  .'$2,000,  which 
the  latter  woa  to  retain,  subject  to  his  cuntiiiuiug 


r 
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to  run  the  vessel  between  such  ports  for  the  said 
perioil,  and  up  to  the  27th  July  then  next,  at 
his  own  risk  and  for  his  own  benefit,  and  for  a 
further  period  named,  provided  that  during  the 
six  weeks  the  gross  earnings  of  the  vessel  should 
not  be  less  than  $75  per  running  day,  with  the 
same  proviso  as  tt)  the  further  period  ;  and  pro- 
vided, also,  that  upon  plaintiff  paying  up  any 
deficiency  in  said  rate  of  $75,  at  his  option,  he 
might  require  said  vessel  to  continue  her  running 
during  said  period.  On  the  expiration  of  the 
first  week  defendant  ceased  running  his  vessel. 
In  an  action  at  plaintiff's  suit  for  breach  of  his 
agreement : — Held,  that  the  measure  of  damages 
which  the  plaintiff  was  entitled  to  recover  was 
such  proportion,  being  five-sixths  of  the  $2,000, 
and  that  he  was  not  obliged  to  prove  his  damages 
as  th)8  was  fixed  by  the  agreement  in  question. 
Thompson  v.  Leaeli,  18  C.  P.  141. 

Defendants  agreed  to  advance  money  to  plain- 
tiffs to  enable  them  to  procure  a  steamer  which 
was  to  run  in  connection  with  defendants'  rail- 
way, and  guaranteed  them  against  loss  up  to  a 
specified  siim.  The  earnings  of  the  vessel  were 
to  be  shared  as  provided  for  ;  and  it  was  agreed 
that  defendants  should  name  and  pay  a  person 
to  act  as  purser,  and  keep  an  account  of  the 
receipts  and  expenditure.  He  was  to  be  sub- 
ject to  their  authority,  and  to  mess  with  the 
captain  at  the  plaintiffs'  expense  :  —Held,  that 
defendants  were  not  liable  to  account  to  the 
plaintiffs  for  moneys  received  by  him  and  not 
paid  over,  for  he  was  accountable  to  the  plain- 
tiffs. Vaneveri/  et  al.  v.  The  Buffalo  and  Lake 
Huron  B.  W.  Co.,  20  Q.  B.  630. 


r"! 


XVI.    MiSCELlASEOUS  CaiES. 

The  Bank  of  Upper  Canada  by  their  amended 
charter  6  Vict.,  c.  27  s.  19,  are  disabled  from 
holding  ships  as  mortgagees.  McDonell  et  al.  v. 
Bank  of  Upper  Canada,  7  Q.  B.  252.  See  also 
Lyman  et  al.  v.  Bank  of  Upper  Canada,  8  Q,  B. 
354. 

Plaintiff  undertook  to  build  for  defendants  all 
the  bridges  on  a  portion  of  the  Grand  Trunk 
railway,  and  furnish  the  iron,  "  same  to  be 
shipped  on  board  steamships  from  Great  Britain 
to  Montreal,  defendants  paying  the  difference 
between  freight  and  insurance  by  steamships 
and  first  class  sailing  ships"  : — Held,  that  they 
were  bound  to  pay  such  difference  on  all  ship- 
ments, not  merely  on  those  made  at  a  time  when 
sailing  vessels  could  be  procured.  CouUton  v. 
Ozowski  et  al.,  22  Q.  B.  33. 

Defendants  and  another  company  had  insured 
a  vessel,  which  was  sunk  while  being  towed  by 
the  plaintiffs  for  her  owners.  An  agreement 
was  then  entered  into  between  the  plaintiffs  and 
the  two  insurance  companies,  by  which,  after 
reciting  that  th6  liability  for  raising  the  vessel 
was  undetermined,  the  plaintiffs  undertook  to 
raise  her  for  a  sum  named,  and  it  was  agreed  to 
submit  to  arbitration  by  whom  such  sum  and 
the  other  expenses  of  repairing  the  vessel  should 
be  borne.  After  this  the  owners  sued  the  plain- 
tiffs for  negligence  in  sinking  the  vessel,  and 
recovered.  The  defendants  refused  to  arbitrate, 
and  the  plaintiffs  then  sued  them  for  work  and 
labour: — Held,  that  they  could  not  recover,  for 
defendants  had  agreeil  only  to  pay  in  the  event 
of  the  arbitrators  deciding  that  they  were  liable, 


and  it  was  not  certain  whether  the  nlAintu; 
were  entitled  to  be  paid  at  all.    The  (luesti 
to  the  plaintiffs'  negligence  was  left  to  tbeT" 
and  found  in  their  Favour  ;  but,  held,  that    1 
question  could  not  bo  tried  in  this  action  ■    i  I 
semble,  that  on  the  evidence  the  venhct 
wrong.     Caluin  et  al.  v.  The  Pruciitciul  /».  r"  ' 
27  Q.  B.  403.  *  ^''■' 

About  1857,  the  plaintiff  purchased  from  thJ 
owner  of  a  certain  steamer  the  copper  shecti     ' 
&c.,  thereon,  it  being  understood  that  hewas't^l 
get  it  when  a  suitable  time  arrived,  as  by  i 
docking  or  hauling    out  the  vessel.    A  v-^tl 
club  soon  after  bought  the  hull,  which  th'>viu«l| 
as  a  club  ship,  having  the  same  uiideretamli^l 
with  the  plaintiff.     Shortly  afterwards  the  plain  I 
tiff  with  the  consent  of  the  eluh  took  off  tk  I 
sheeting  to  the  waterline,  when  the  club,  think  I 
ing  that  the  vessel  was  being  injured,  Itiit  with'l 
out  disputing  the  plaintiff 's  ownership,  refusedl 
to  allow  him  to  take  off  any  more,  and  the  bUin.l 
tiff  desisted.     In  1 869  the  club  sold  the  veastl  tol 
one  0.,  who  gave  a  chattel  mortgage  for  thJ 
unpaid  purchase  money,  and  on  making  defanltl 
judgment  was  recovered  acainst  him,  and,  iindr" 
a  fi.  fa.  goods  thereon,  C.  s  interest  was  solj  t 
defendant,  the  plaintiff  being  at  the  sale  and! 
informing  defendant  of  his  claim.     It  wa»  prove! 
that  the  vessel  had  become  a  total  wreck  aol 
useless  as  a  ship.     The  defendant  having  refuse 
to  give  up  the  copper  after  demand  m.^d.;,  tij, 
plaintiff   in    December,    1875,   brought  trovet 
therefor,  when  defendant  insisted  that  jilainti™ 
right  was  barred  under  the  Statute  of  Limit* 
tions,  for  that  there  was  a  conversion  bytld 
club's  refusal  to  allow  the  copper  to  he  taken  o 
or  at  all  events  by  the  sale  to  C.  ;  and  that  i 
years  had  elapsed  in  either  case  before  nM 
brought : — Held,  that  the  plaintiff  was  entity 
to  the  copper,  and  to  maintain  trover  for  it,  ai 
that  neither  of  the  acts  relied  on  by  dcfeiida 
amounted  to  a  conversion  or  could  be  so  set  n 
by  him.     Keith  v.  Mc  Murray,  27  C.  P.  428. 


SHOOTING  WITH  INTENT, 

A  warrant  charging  that  the  prisonera  ' 
feloniously  shoot  at,  &c.,  with  intent,  4c., 
kill  and  murder,"  sufficiently  charges  an  "i 
sault  with  intent  to  commit  murder,"  the  wa 
used  in  the  Ashburton  treaty  and  statu 
Beaina  v.  Bene  et  a/.,  4 P.  R.  281.-C.L,Clii 
— Draper. 


SHOPS. 
See  Taverns  and  Shops. 


SHORT  FORMS. 

I.  Of  Deeds  and  Mortgages— &«  Deed. 

II.  Or  Leases — See  Landlord  and  Ttvin 


SIDE  LINES. 
iSeeBotJNDABY— Boundary  LinkCommssio:^ 
—Survey. 
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SIMILITER. 
See  Pleading  at  Law. 


SLANDER. 
See  Defamation. 


SLAVERY. 

I  Mnrder  committed  by  a  slave  to  prevent  cap- 
I  to  in  the  State  of  Missouri-Extraditiou-Ash- 
iKn  Treaty-C.  S.  U.  C.  c.  89.     See  In  re 

I  Jt«.  20  Q.  B.  124  ;  II  C.  P.  9. 

I  VarriiW  lictween  slaves  in  Virginia,  invalid 
Ithere- Validity  of  here.     See  llairis  v.  Co<^r, 

Ijiq.b.182. 

smuggling.     , 

See  Revenue. 


SNOW. 
See  Way. 

;  Tiiere  is  no  duty  at  common  law  upon  owners 
IT  occupiers  of  houses  to  remove  snow  from  the 
)of  ami  no  liability  for  accidents  caused  by  its 
lliliB  Lazarus  v.  The  Corporation  of  the  City 
'  'Imnto,  19  Q.  B.  9. 

I  Defendants  owning  land  in  the  city,  leased  it 

Id  H.  upon  certain  conditions  as  to  bnilding, 

U  he  erected  a  house  upon   it   under   the 

rtions  of  their  architect.     The  lower  story 

n8  occupied  by  one  S.  as  lessee  of  H.,   and 

le  upper  story  and  garret  by  defendants.    There 

IS  no  evidence  of  any  faulty  ornegligent  con- 

ndm  of  the  house  or  roof,  nor  of  any  by  law 

■ssed  by  defendants  to  regulate  the  removal  of 

tw.   The  plaintiff  having  been  injured  while 

lising  along  the  street  by  snow  falling  from  the 

kof ;— Held,  that  defendants  were  not  liable.  Jb. 


SOLDIERS. 

[Assisting  Soldiers  to  Desert- .Sfe  Crim- 
inal Law. 


iHeld,  that  a  warrant  of  commitment,  in  which 
I  wu  charged  that  the  prisoner  on  the  20th 
1S64,  "and  on  divers  other  days  and 
,"  at  the  city  of  Kingston,  did  unlawfully 
tempt  to  persuade  one  James  Hewitt,  a  soldier 
1  Her  Majesty's  service,  to  desert,  was  bad, 
7  it  wu  unpossible  to  say  upon  reading  the 
innt  how  many  ofifeuces  he  nad  committed, 
[how  the  punishment  was  awarded.  Jn  re 
kimt,  1  L.  J.  N.  S.  15.— C.  L.  Chambw— 
IWilion. 


SOLICITOR-GENERAL. 
See  Attorney  and  Solicitor-General. 


SPECIFICATION. 
I.  In  Patents— See  Patent.s  for  Invention. 
II.  Of  Work— Set'  Work  and  Labour. 


SOLICITOR. 
Set  Attornky  and  Soucitob. 


SPECIFIC  PERFORMANCK 

I.  Contracts  for  the  Sale  of  or  Rela- 
ting TO  Land. 

1.  Statute  oj  Frauds. 

-    \&\  Part  Performance,  3003. 
(b)  Otlier  Cases,  3607. 

2.  Saks  by  Agents,  3610. 

3.  Wlien  Eiiihls  of  Infants    are  Con- 

cerned,  301 1. 

4.  When  Title  is  Imperfect. 

(a)  Claims  for  Dower,  3613. 

(b)  Other  Cases,  .3613. 

5.  Defects  in  the  Subject-matter  of  the 

Contract,  3017. 

6.  Uncertainty  as  to  the  Land,  3617. 

7.  When  Contract  is  Conditional,  3619. 

8.  When  Contract  is  Incomplete,  3620. 

9.  Inability  of  Defendant  to  Perform  his 

Contract,  3621. 

10.  Mistake  or  Misunderstanding,  ,3621. 

11.  Fraud  or  Misrepresentation,  3622. 

12.  Compensation  or  Abatement  qf  Pur- 

chase Money,  3624. 

13.  Inadequacy  or  Exorbitant  Consider- 

ation, 3625. 

14.  Deficiency  in  Property  Sold,  .3626. 

15.  Vendor  Proceeding  at  Lata,  3627. 

16.  Default,  Delay,  or  Laches. 

(a)  Delay  in  Suing,  .3628. 

(b)  Other  Laches,  3631. 

17.  Rescission  of  Contract,  3633. 

18.  Practice. 

(a)  Parties,  36.34. 

(b)  Payment  of  Purchase  Money, 

3633. 

(c)  Costs,  3636. 

(d)  Other  Cases,  36,38. 

19.  Enquiry  as  to  Damages,  3640. 

20.  Otlier  Cases,  3640. 

II.  Aorebhents  for  Easements,  3644. 

III.  Between  Lessor  and  Lessee. 

1.  Lease  with  a  Bight  of  Purchaaty. 

3645. 

2.  Otlutr  Cases,  3645. 

IV.  Contracts   for   Work    or  Skrvicks^ 


V.  Contracts  with  a  Penalty,  36S0. 

VI.   AORKEUXNTS  TO  COHFBOMISS,  3650. 
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VII.    AORKKMENTS    FOR   THE    SaLE    OF    CHAT- 
TELS, 3650. 

Till.  Other  Aoreements,  3651. 

IX.  Ikjunotion  in  Connection  with  Spe- 
cific Performance,  3651. 

X.    Enforcing  Awards — See  Arbitration 
AND  Award. 


I.  Contracts  for  the  Sale  of  or  Belatino  to 
Land. 

1.  Statute  of  Fratcds. 

(a)  Part  Performance. 

A.,  by  power  of  nttomey,  authorized  his  wife 
to  sell  ann  convey  certain  lands  upon  such  terms 
as  she  should  deem  suitable,  and  immediately 
afterwards  left  tlie  province,  and  died  abroatl. 
The  wife  employed  B.,  who  sold  to  the  plaintiff 
for  a  certain  price,  payable  by  instalments,  with 
interest,  upon  payment  whereof  he  was  to  re- 
ceive a  conveyance,  and  "6.  gave  his  own  bond 
for  a  deed  containing  the  terms  of  sale.  The 
wife  subsequently  ratified  the  bargain,  and  B., 
with  her  consent,  let  the  purchaser  into  posses- 
sion : — Held,  not  a  contract  in  writing,  within 
the  statute,  but  that  sufficient  appeared  to  au- 
thorize the  decree  of  specific  performance  of  a 
Earol  contract  upon  the  terms  of  the  bond,  as 
eing  partly  performed  and  within  the  terms  of 
the  authority.  Farquharson  v.  Williamson,  1 
Chy.  93. 

A  party  contracted  to  sell  a  piece  of  land,  the 
purchiiser  was  let  into  possession,  and  the  ven- 
dor executed  a  bond  intended  to  be  conditioned 
for  the  conveyance  of  the  land  ;  but,  by  mis- 
take, the  number  of  the  lot  was  omitted,  and  the 
bond  was  otherwise  defective.  On  a  bill  tiled 
by  the  vendor  against  the  heir-at-law  of  the 
purchaser,  the  court  considered  that  the  plaintiff 
was  entitled  to  rely  upon  the  parol  agreement 
partly  performed,  and  that  the  bond  might  be 
U8e<l  by  him  to  aid  in  proving  the  terms  of  the 
contract.     O'Neal  v.  McMahon,  2  Chy.  145. 

When  the  plaintiff,  by  his  bill,  sought  to  com- 
pel specific  performance  of  a  contract,  which 
plainly  appeared  from  the  bill  to  have  been 
created  by  parol,  and  that  the  plaintiff  relied  on 
acts  of  part  performance  to  take  the  case  out  of 
the  statute  : — Held,  that  the  defendant  need  only 
claim  the  benefit  of  the  statute,  without  alleg- 
ing that  there  had  not  been  a  note  in  writing. 
Towmley  v.  Charles,  2  Chy.  313. 

Qurere,  whether  where  a  defendant  denies  an 
alleged  agreement  of  which  a  plaintiff  seeks 
specific  performance,  defendant  must  claim  the 
benefit  of  the  statute  in  order  to  exclude  parol 
evidence  of  the  contract.  Butler  v.  Church,  18 
Chy.  190,  in  appeal ;  16  Chy.  205. 

A  party  is  entitled  to  set  up  the  Statute  of 
Frauds  as  a  defence  to  a  suit  to  enforce  a  parol 
agreement  respecting  an  interest  in  lanil,  al- 
though the  statute  has  not  been  specially  plea- 
ded.     Wilde  V.  Wilde,  20  Chy.  521. 

Where  a  person  alrendy  in  possession  of  pro- 
perty, contracted  with  the  agent  of  the  owner 
lor  purchase,  and  it  was  the  intention  of  both 
parties  that  the  purchaser  should  go  on  making 


improvements,  and  he  did  so,  with  the  kno\fU 
of  the  agent,  without  objootion  on  iiisiiart  tf  I 
improvements  were  held  such  an  actiiii/nntri 
contract  as  would  take   the  case  out  nf  tk 
statute.     Jennings  v.  Poherlsim,  ,')  {.'iiv.  5]o 

Where  a  vendor  files  his  bill  f(,r  specific 
formance  against  a  purchaser  oii  a  cunt'*'*! 
partly  performed,  the  evidence  of  Ji'e  v„x^^} 
must  be  clear  and  unmistakalilo,  uud  the  "t.! 
done  must  l)e  such  as  cannot  lie  releircil  tii  1 
other  than  the  contract  as  allegeil,  n.ii-  iluiie'," th| 
any  other  intention  than  in  part  l)eitoriiiiiiioc'nf| 
such  contract.    Sexton  v.  Sht-U,  (I  ]^  i,  %[,..(v  j 

Payment  of  the  whole  amount  ,.f  pnrflias.| 
money,  in  pursuance  of  a  parol  conti.ict  for^alTl 
will  not  operate  as  part  p(!rforniiinct:  to  tak,'  thJ 
case  out  of  the  Statute  of  Frauds  an/  more  tlianl 
payment  of  a  portion  of  the  price.  "  Johum  v  I 
Ihe  Canada  Compamf,  .5  Clij'.  ri")8. 

The  owner  of  real  estate,  who  w.is  nld  ayl 
enfeebled,  had,  to  induce  his  son  t  >  rcliiKiuisif 
his  own  farm  and  reside  with  and  tike  raivofl 
the  father  during  his  life,  jjroniiscd  tlic  son  i 
give  him  the  farm  upon  whieli  lie  (the  tiitlnrll 
was  residing,    and   the   son   ronuivd  witli 
family  to  reside  with  the  father.    A.tcr  reni.iinj 
ing  in  the  house  for  a  few  days,  tlio  sdn's  niJ 
and  family,  during  his  tcnipor.iry  iImchcc  rJ 
moved  from  the  house  of  the  fatiiir  in  (m^ 
quence  of  disagreements  witli  liiin.  and  \vi«ii 
the  son  returned  the  father  died.     It  was  alLued 
that  the  father  had  made  a  will  I'evisinntlH 
property,  but  no  trace  of  any  will  could  hnii 
covered,  nor  was  there  any  s'atist'actovy  aomiiD| 
given  of  it.     A  witness  to  the  alleged' 'vill  i;avj 
evidence  of  its  execution  by  testator,  Imtitwal 
not  shewn  that  there  had  been  a  second  nitnit. 
to  it,    nor  wen    its   provisions  shewn  :-llt.lii] 
reversing  the  decree  of  the  eoui't  ijihiw,  tki 
there  was  not  such  an  act  of  partiicit'ormaiireji 
would  take  the  case  out  of  tlie  statute.    Blufti 
Black,  2  E.  &  A.  419  ;  9  (Jliy.  408. 

Defendants,  who  had  some  inteivst  m  mil 
lands,  having  discovered  the  owner  of  .nn  (inH 
standing  title,  employed  the  plainti!!' tiilnivBi 
the   same  ;   agreeing  to  give  the  i.l.untifl'  mi 
fourth  of  the  land  for  his  trouble  on  !iis  |i,i\iJ 
one-fourt.i of  the  consideration  ;  and  tu recmivel 
to  the  owner  of  such  title  amdher  (iiie  fonrt 
part.     The  title  having  been  bontiht 
defendants  did  rc-convcy  the  one-li until  tutJ 
owner,  but  refused  to  carry  out  the  agrceniej 
with  the  plaintiff :— Held,  that  the  iiuKeinei 
was  such  as  this  court  would  specilically  perfon 
there  having  been  part  performance,  and  decre 
the   same   accordingly   with  costs.    Bifiart  \ 
Patterson,  14  Chy.  624. 

On  a  motion  for  ..n' injunction  to  stay  cjec 
ment  brought  by  the  devisees  of  ]daii:*iti"s  fatl« 
the  plaintiff's  rase   was,   that  his  fatlier  1 
verbally  agreed  to  give  him  the  Ian  1  fir  td 
which  after  cor  ing  of  age  he  had  dom  f  rb 
father :  that  two  years  afterwards  the  iilaintil 
on  his  marriagp,  went  into  possession  with  1 
father's    permission,    but   sul)se(|n(iitly  to  I 
father  having  refused  to  give  him  a  deed,  orl 
part  with  the  control  of  the  property;  rulllf 
the  plaintiff  remained  in  possession,  to  hisoi 
use,  for  eight  years,  when  his  father  dieiUisfir 
devised  the  property  to  the  defendants  :-H^ 
that  the  plaintiff  co.'.ld  not  enforce  the  alJ^ 
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I  ^«,mcDt ;  and  an  injunction  was  refused, 
\ja^s.  McKay,  15  Ohy.  371. 

The  fathe:'  of  the  plaintiff  died  leaving  a  widow 

[  ,,,1  nine  cl.ililren,  the  plaintifif,  the  eldest  son, 

WMtht"  ;;ixteeu  years  old,  and  he  continued 

hnrMide  wich  and  work  for  his  mother  on  a  farm 

Uhich  shii  (Avncil,  for  about  six  years,  when  be- 

Ininiing  (li3S-»ti3tied  with  his  position,  he  informed 

IHs  mother  'Jicrcof,  and  that  he  had  determined 

Ita  leave  tli«  'aim  and  work  for  himself ;  where- 

ILn  his  mother  urged  him  to  remain,  work  the 

Itmii  ai'il  '«'*'**^  ''"''  "'  ^""King  "P  tl»e  family, 

Iml  she  Mould  |{ive  him  the  south  half  of  the 

iriii  and  the  other  half  to  a  younger  brother,  on 

iilltiun  01  the  plaintiff  supporting  her  durintr 

ihttlife.    Tiie  plaintiff,  ill  consequence,  remained 

rith  tlie  faiiiily,  and  erected  a  brick  dwelling  on 

ikesDUtli  half  of  the  farm,  of  which  house  he 

I  to  jjive  and  did  give  his  mother  a  certain 

Brt  iur  tiie  use  of  herself  and  a  granddaughter, 

fch„«;  mother  had  died  some  years  previously, 

'  biothe-s  and  sisters  of  the  plaintiff  were 

J  aware  t'lit  the  plaintiff  claimed  under  this 

fc'ttl  agreement  or  promise,  and  the  south  half 

1  tlie  lot  n-M  always  designated  as  his.     The 

jiutiff  coTitinned  to  fulfil  the  terms  stipulated 

f  until  the  death  of  his  mother,  about  seven 

jj|.g  iiften,  ards  ;   but  she  died  without  having 

ktcuted  i.  deed  to  the  plaintiff.     Eighteen  years 

terwarJs,  a  brother  of   the  plaintiff,  having 

buglit  up  tiie  shares  of  four  of  the  co-heirs,  in- 

ttutcil  iii\)eeediiig.s  in  ejectment  against  the 

iititf,  eUimiiig  to  be  absolutely  entitled  to 

ke  undivided  ninths  of  the  whole   property. 

lereupon  -he  plaintiff'  filed  a  bill  seeking  to  re- 

■ain  such  action,  and  to  enforce  a  specific  per- 

rniance  oi   the  alleged  agreement   with  the 

ijtiier;— held,  on  appeal,  reversing  the  decree 

Lw,  that  what  had  occurred  could  not  be 

latttl  as  Jill  agreement  to  convey,  but  was  at 

)8t  to  he  h)oked  upon  only  as  a  promise  or 

w'tation  held  out  by  the  mother  to  the  son  to 

liuce  hun  to  remain  with  her,  and,  as  such,  was 

capable  of   being  specifically   enforced  in 

fcity,    !:.i/iagge,  C,  diss.     Orr  v.  On:  21  Ohy. 

Tic  plaintiff  alleged  that  having  remained  at 

Be  working  for  liia  fatlier  until  he  was  of  the 

^ot  twenty-live  or  twenty-six  years,  he  then 

1  him  that  he  must  have  wages,  whereupon 

I  father  agreed  that  lie  would  purchase  a  cer- 

liarm,  and  that,  if  phiintiff'  would  remain  at 

e  and  » ork  until  the  land  wivs  paid  for,  he 

Did  oimvcy  the  same  to  the  plaintiff :  that  the 

iff  accordingly  remained  with  and  worked 

Itis  father  until  the  farm  was  fully  paid  for, 

loi  which  the  father  put  the  plaintiff  in  pos- 

lioii.   In  answer  to  a  oill  for  specific  perform- 

I,  the  father  positively  denied  the  agreement 

d,  although  he  admitted  that  he  had  bought 

ind  intending  to  devise  it  to  the  plaintiff, 

Ithat  he  had  executed  a  will  so  disposing  of 

pd  alleged  that  he  intended  not  to  alter  the 

•sitiuii  thereby  made  thereof.     The  court, 

it  these  cireumstances,    refused  the  relief 

|ed,  and  dismissed  the  bill,  with  costs.     The 

:  remarked  upon  and  followed.     Jibh  v. 

|24Chy.487. 

(provision  under  the  statute  that  requires 
Watiye  evidence  to  be  addu  ed,  where  one 
e  parties  to  an  alleged  contract  is  dead,  is 
W  the  evidence  of  the  paity  setting  up  the 


claim  must  be  corroborated  in  every  particular  ; 
it  is  sufficient  if  independent  support  is  given  ta 
the  partjr's  statements  in  so  many  instances  that 
it  raises  in  the  mind  of  the  court  the  conviction 
that  such  statements  may  be  depended  on  even 
in  respect  of  those  matters  in  which  there  is  no 
corroboration.  McDonald  v.  McKinnon,  2(> 
Ohy.  12. 

C,  the  owner  of  real  estate,  promised  his 
brother,  A. ,  that  if  he  would  abandon  his  inten- 
tion of  leaving  this  province  and  remain  and 
support  their  mother  and  sister,  he  (C.)  would 
convey  him  a  portion  of  the  land  on  which  A. 
was  then  residing  and  assisting  in  their  support. 
In  consequence  of  such  reciuest  and  promise, 
A.  did  remain  and  assumed  the  whole  charge 
of  the  support  of  his  mother  and  sister  : — 
Held,  overruling  the  decision  of  the  Master,  that 
this  was  a  sufficient  part  perforinunce  to  take 
the  case  out  of  the  Statute  of  Frauds.    lb. 

A  bill  was  filed  by  the  owner  of  a  mill,  alleg- 
ing a  verbal  agreement  with  the  proprietor  of 
land  adjoining,  for  the  right  to  pen  back  a  stream 
running  through  his  land,  and  which  was  used 
for  driving  the  plaintiff''s  mill,  in  consideration 
of  which  he  was  to  open  up  a  road  across  hia 
farm,  for  the  use  and  convenience  of  such  land- 
owner ;  but  no  writing  was  ever  drawn  up  evi- 
dencing the  agreement.  The  owner  of  the  land 
instituted  proceedings  against  the  mill-owner  for 
damages  by  penning  back  the  water,  which  over- 
flowed a  considerable  portion  of  his  land.  The 
evidence  being  positive  as  to  the  agreement  to 
permit  the  penning  back  of  the  water,  and  the 
road  across  the  plaintiff's  farm  having  been  used 
by  the  proprietor  of  the  land,  and  his  vendee, 
the  court  decreed  a  specific  performance  of  the 
parol  agreement,  but,  under  the  circumstances, 
without  costs.  Nicol  v.  Tackabern/,  10  Chy. 
109. 

On  an  appeal  from  a  decree  for  specific  per- 
formance of  a  parol  contract,  it  appeared  that 
defendant  denied  any  contract  for  sale,  and 
alleged  that  the  plaintiff  was  in  possession  as 
tenant  merely :  that  the  contract  sworn  to  by 
the  plaintiff's  witnesses  was  not  the  contract 
alleged  by  the  bill,  and  the  evidence  of  there 
having  been  any  contract  was  contradictory ; 
and  the  learned  judge  who  pronounced  the  decree 
had  intimated  considerable  doubt  as  to  the  evi- 
dence. The  decree  was  reversed,  and  the  bill 
ordered  to  be  dismissed,  but  without  costs. 
Grant  v.  Broion,  13  Chy.  25G  ;  12  Ohy.  52. 

A  contract  was  entered  into  for  a  lease,  and 
the  intended  lessee  on  the  faith  thereof  entered 
into  possession,  paid  rent,  and  made  improve- 
ments. Both  parties  died  without  executing 
any  writing,  ana  before  any  dispute  as  to  the 
bargain  arose.  On  a  bill  by  the  representatives 
of  tne  intended  lessee  for  specific  performance, 
the  parol  evidence  was  not  alone  sufficient  to 
establish  clearly  the  terms  of  the  transaction  ; 
but  there  was  found  among  the  papers  of  the 
intended  lessor,  (a  county  court  judge)  an  unexe- 
cuted lease  in  his  own  hand-writing,  which  the 
court  was  satisfied  contained  the  terms  of  the 
lease  bargained  for.  A  decree  for  specific  per- 
formance was  affirmed  on  appeal.  McFarlane 
v.  Dickson,  13  Chy.  263. 

An  undertaking  as  surety  must  name  the  per- 
son to  whom  it  is  (<iven.     Where  a  guarantee  did' 
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not  sufficiently  comply  with  the  statnte,  but  the 
transaction  related  to  an  interest  in  landJs  for  one 
year,  and  the  principal  had  taken  and  retained 
possession  under  the  contract  : — Held,  that  the 
contract  was  binding  on  both  principal  and 
surety,  on  J;he  ground  of  part  performance.  The 
Corporation  of  the  County  of  Huron  v.  Kerr,  15 
Chy.  265. 

In  such  a  case,  some  of  the  sureties,  'some 
weeks  after  possession  was  taken,  refused  to 
sign  a  formal  lease.  No  proceedings  were  taken 
to  enforce  their  undertaking  until  the  year  had 
expired,  and  the  principal  had  ^ven  up  posses- 
sion, a  defaulter  in  respeci  of  his  rent: — Held, 
that  the  delay  was  no  bar  to  the  suit.     Ih. 


Contniued  possession  by  a  tenant,  coupled 
with  acts  inconsistent  with  a  tenancy,  is  suffi- 
cient part  performance  to  lot  in  parol  evidence  of 
a  contract  of  sale.  Butkr  v.  Church,  16  Chy. 
205. 

A  parol  agreement  in  reference  to  land  partly 
performed  by  execution  of  deeds,  was  enforced. 
Shennan  v.  Farsill,  18  Chy.  8. 

A  father  and  son  lived  together  on  the  same 
fann,  of  which  they  obtained  a  lease  in  their 
joint  names,  the  son  having  for  several  years, 
owing  to  the  intirm  state  of  his  father's  health, 
the  entire  management  of  the  farm ;  and  any 
moneys  he  received  from  the  sale  of  the  prod^ice 
thereof,  lie  was  in  the  habit  of  handing  ove;  to 
his  mother  for  safe  keeping,  thus  forming,  as  it 
were,  a  common  fund.  Subsequently  he  effected 
a  purchase  of  the  farm  in  his  own  name,  when 
he  paid  $1 ,000  on  account  of  the  purchase  money, 
derived  partly  from  private  funds  and  partly 
from  the  fund  held  by  the  mother,  and  gave  a 
mortgage  with  the  usual  covenants  for  the  resi- 
due of  purchase  money,  on  which  he  subsequently 
made  a  payment  of  ^1,520  ;  .?l,000  of  which  he 
borrowed  from  his  wife,  the  balance  being  made 
up  partly  of  funds  of  his  own,  parthr  of  funds 
obtained  from  the  common  purse.  The  father 
claimed  that  the  purchase  had  been  made  for  his 
benefit  and  the  benefit  of  the  son  and  his  brother, 
and  filed  a  bill  to  enforce  such  claim  ;  the  son 
answered,  denying  having  made  the  purchase  in 
the  manner  alleged,  and  claiming  to  be  the  sole 
owner  of  the  property,  subject  to  the  support  of 
his  father  and  mother  out  of  the  same  : — Held, 
that  in  the  absence  of  any  writing  signed  by  the 
son,  nothing  was  shewn  to  take  the  case  out  of 
the  Statute  of  Frauds  ;  and  even  if  the  defence 
of  the  statute  were  not  set  up,  sufficient  was  not 
shewn  to  entitle  the  father  to  a  decree  on  the 
ground  of  contract  (Spragge,  C,  diss.)  or  on  the 
ground  of  a  resulting  trust  in  his  favour,  by 
reason  of  his  being  paid  a  portion  of  the  pur- 
chase money.  Spragge,  C,  dubitante.  WiUle 
V.  Wilde,  20  Chy.  521. 

See  Howcutt  v.  Reea,  3  Chy.  527,  p.  36ia 

See,  also,  "  Sale  of  Land,"  I.  3,  p.  3385. 


(b)  Other  Cases. 

Upon  a  bill  filed  for  specific  performanoe,  it 
was — Held,  by  the  court,  that  the  letters  and 
correspondence  set  out  in  this  case  amounted  to- 
gether to  a  complete  contract  for  the  sale  by 
defendant  to  plaintiff  of  the  lands  in  question  ; 
andEsten  and  Spragge,  V.CC,  held,  upon  a  cer- 


tain letter  written  by  defendant  to  plaintir  I 
agent,  that  defendant  was  not  '"nind  to  mv  i| 
the  mortgage  referred  to  out  (if  tlie  imnu'f  1 


purclLisel 


money  :  that  he  was  bonnd  to  transfer  it  to  th 
A.  property  and  any  other  l)ro|,,.,ty  he  had  if 
the  mortgagees  would  consent  to  the  oxchan'' 


and  if  they  refused  he  was  l)ouii(l  to 


the  plaintiff  against  the  inortL'a™.    AnnU^J. 
McLean,  4  Chy.  837.  "  '• 

The  decree  in  the  above  suit  was  reverseii 
appeal,  tlie  court  holding  tliat  the  iL'ttiMsshwedl 
no  complete  contract,  and  lliu  liiH  ilisinissedwithl 
costs.  Tlie  Vice-Clianut;ll()r.s  dis<  s'  r 
Chy.  242.  '       ' 

Wheie  a  sheriff  had  sold  jirupcrt  ,•  iinii,  r.in 
execution  at  common  law,  but  liffore  anv  ilif 
was  executed  by  liim  a  sottldiicnt  was  eilWtw 
by  the  debtor  witli  the  execution  creditor,  uhoj 
thereupon   desired  the   shoritf  to  refrain  iron 
completing  the  sale,  and  tliu  sheiill'  aci(.nliiiKy 
refused  to  convey  the  proj)urty  to  ihe  imrilnu 
at  sheriff's  sale,  wlio  thereupon  lili  d  a  bill  apiinsl 
the  sheriff'  to  compel  liim  Hpuuilically  to  periuri 
the  alleged  contract ;  but  it  apiieaVed  that  m 
memorandum  evidencing  t\w  sale  liad  heeu  iiiadT 
or  signed  by  the  sheriff':--  Ikld,  tiiat  the  tfjai 
tract   must   be   in   writing  uiidur  the  stattit* 
Witham  v.  Smith,  5  Cliy.  20.S. 

A.  made  a  contract  witli  B.  for  the  purdii! 
of  land,  and  both  parties  signed  tlie  uoiitnot 
Some  delay  occurred  in  dtdivering  an  ahstraci 
and  A.'s  solicitors  wrote  to  W.'n  solieitor,  (lediJ 
iug  to  complete  the  contract  unless  the  abstn, 
Wevs  delivered  by  a  certain  day.  Sidjae(|iiintljj 
negotiations  were  entered  into  by  tlic  ]iartit'si3 
a  variation  of  the  terms  of  payment,  ami  tw 
propositions,  in  writing,  but  unsigned,  wcr-miu, 
by  A.  for  B.  's  acceptance.  H.  ae.'epted  one  i 
them,  and  so  informed  A.  or  his  solicitor;  bd 
after  a  little  time,  on  the  advif'e  of  his  (.\.'( 
solicitor,  declined  to  carry  out  the  contract  i 
varied,  relying  upon  Uie  former  letters.  Up 
a  bill  filed  by  B.  :-Held,  1.  That  the  defend; 
could  not  rely  upon  the  letters  fixing  a  time  I 
the  delivery  of  the  abstract,  as  by  his  9ul)se(|iiei 
dealing  with  the  plaintiff  lie  waivtil  his  right! 
withdraw  from  the  contract.  2.  That  paJ 
evidence  could  be  admitted  to  connect  then 
signed  memorandum  with  the  signed  contn 
3.  That  there  was  sutficient  uviduiicc  tosh«| 
that  the  proposition  of  the  <Iufondant  h.id 
accepted  by  the  plaintiff.  Marl'm  v.  A'tW.SJ 
J.  186.— Chy. 

In  1858,  a  parol  contract  was  entered  iiito^ 
sale  of  one  acre  of  land,  the  consideratimi  > 
paid,  and  the  purchaser  lot  into  ]io9sessiiiiiii 
built  upon  it.     Afterward.^,   and  in  the  f 
year,  the  vendor  executed  by  way  nf  securit| 
life  lease  to  another  person  of  50  acres,  inclndi 
the  acre  so  sold.     In  1860,  a  bond  w.is  eseonl 
by  the  vendor,  to  the  wife  of  the  purdiJiierl 
conveyance  of  the   acre  to  her.    In  18(8  r 
lessee  for  life  purchased  the  .50  acres  in  fee,  I 
the  conveyance  to  him  was  duly  registered ; J 
bond   for  the   acre  was  never  registereil, 
purchaser  of  the  acre  having  filed  a  bill 
specific  performance  of  the  parol  contriiet,j 
court  refused  such  relief,  the  parol  contract  i 
ing  become  merged  in  the  written  contn ' 
bond  ;  but  offered  the  plaintiff,  at  the  i 
costs,  permission  to  amend  by  alleging  the  i 
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I  contract,  f*nil  to  give  further  evidence  to 
iMubliah  ilirect  notice  ot  the  })on(l,  reservini}  the 
rMtion  of  costs  until  after  tlie  enquiry  ;  ifthis 
r  f  sell  tho  bill  to  be  cUsniissed  without  costs, 
ICndant  Imving  falsely  assorted  his  title  under 
I?  ||,jje  to  have  I)een  absolute,  and  not  by  way 
El  security  merely.     McCriimm  v.   Crawjurd,  9 

Ud»  "(Jrc  conveyed  to  W.  upon  the  express 

,  ^{jniling  .ind   promise   that  he  wotdd  re- 

»vev  n  certain  portion   thereof : — Held,  that 

C  was  \xmv\  to  rc-convey.     Clarke  v.  Ehy,  13 

\d  attorney  took  a  conveyance  of  certain  pro- 
lertv  in  trust  for  a  client,  but  did  not  sign  any 
njtini;  acknnwle<lginjf  the  trust.  A  parol  agree- 
j(  ^.^  8ul)se(inently  entered  into,  that  the 
Itoriiey  should  accept  tho  property  in  discharge 
i  two  notes  which  he  hehl  against  the  client : 
,HeM,  that  this  agreement  was  binding  on  the 
jiinie'y,  though  not  in  writing.  Alter  the 
ikiiw  of  the  agreement,  the  attorney  put  the 
ondtes  in  suit,  in  the  name  of  »i  third  person, 
ilflhtained  judgment  by  default  : — Held,  that 
eimlgnient  was  no  bar  to  a  suit  by  the  client 
sMcitic  performance  of  the  agreement. 
Jfkinmjy.  Duiiidii,  17  Chy.  7(5. 

In  pursuance  of  a  verbal  agreement  for  the 
lie  of  lands,  the  purchase  money  being  payable 
jiustahnenta,  to  be  secured  by  mortgage  on 
ejeiuul  other  lands  owned  by  the  purchaser,  a 
»\  ami  mortg.iL'u  were  drawn  up,  which  were 
jned  and  sealed  by  the  vendor  and  mortgagor 
Bpcctively— neither  instrument  referring  to  the 
ther,  and  the  deed  expressing  that  the  purchase 
loney  bed  licen  paid.  The  vendor  and  mort- 
mr  took  away  the  respective  instruments 
jneilhy  thcni  for  the  purpose,  as  alleged,  of 
xurini'  the  execution  thereof,  by  their  respec- 
jre  wives.  The  vendor  subsequently  refused  to 
rfect  the  transaction,  and  on  a  bill  filed  by  the 
lirchaser  for  specific  performance  : — Held,  that 
e  conveyance  so  executed  by  the  vendor  was  a 
kfficient  contract  of  sale  within  the  statute  ; 
kit  tiie  i)reaumi)tion  on  the  face  of  such  instru- 
jent  was  that  the  purchase  money  had  been 
lid,  which  being  admitted  by  the  plaintiff  to 
!  incorrect,  the  purchaser  was  entitled  to  a 
(cree  for  specific  performance,  paying  the  price 
kiuud.    (JiUatl>'i/  V.  White,  18  Chy.  1. 

[An  agreement  for  sale  of  lands  referred  to 

kem  as  certain  lots  in    "  Stretton's  Survey." 

lo  survey  had  in  fact  then  been  made,  but  a 

(ogh  sketch  of  the  proposed  survey  was  in 

istence  ;— Held,  that  such  sketch  could  not  be 

uidered  as  the  survey  referred  to  in  the  agree- 

ait ;  and  as  parol  evidence  was  necessary  to 

hew  the  particulars  as  to  size  and  position,  with- 

tvliich  such  sketch  was  unintelligible,  the 

irt  refused  to  enforce   the  agreement,    but 

fered  to  make  a  decree  for  performance  of  the 

pement  lulmitted    by    the  answer  without 

kts,  or  dismiss  the  bill    without  costs,    the 

Kendaut  having  improperly  denied  the  agree- 

tit  alleged  by  the  plaintiff,  which  was  clearly 

UUislied  by  the  evidence,  though  incapable  of 

iag  enforced  owing  to  the   defence  ot    the 

jituto  of  Frauds.      Stretton  v.    Strelton,   24 

P-20. 

yicQinnm  v.  Kemmhi,   29  Q.  B.  93,   p. 
1 0'Donnell  v.  Black,  19  Chy.  620,  p.  3640  ; 


CtMci/  V.  Hanlon,  22  Chy.  445,  p.  3040  ;  Wardell 
v.  Trenouijh,  24  Chy.  4(55,  p.  3!>43. 


2.  Saleit  by  Ayentu, 

The  owners  of  several  lots  of  land  employed 
an  agent  to  sell  them,  and  delivered  to  him 
blank  agreements  executed  by  them,  leaving  it 
necessary  for  tho  agent  to  insert  only  the  name 
of  the  purchaser,  the  property  sold,  and  the  pur- 
chase money  ;  at  the  same  time  verbally  instruct- 
ing the  agent  to  reserve  all  pine  timber  fit  for 
saw-logs.  The  agent  sold  one  of  the  lots,  and 
delivered  to  the  purchaser  one  of  the  a<'ree- 
ments,  without  any  reservation  of  timber;  and  the 
vendors  refused  to  <idopt  the  sale  without  such 
reservation,  and  commoncetl  felling  timber  upon 
the  land.  Upon  a  bill  filed  by  the  purchaser  for 
a  specific  performance  of  the  contract  before  the 
time  limited  for  its  completion,  the  court  de- 
clared that  the  writing  contained  the  true  agree- 
ment between  the  parties,  leaving  the  vendors 
to  look  to  their  agent  tor  breach  of  their  in- 
structictns  ;  and  ordered  defendants  to  pay  the 
value  of  the  timber  removed  by  them  with  tho 
costs  of  the  suit.  •/«'•.'/  v.  Jitirrow-t,  9  Chy.  367. 
Afhrmed  on  re-hearing,  IGth  of  February,  18(54. 

A.  having  authorized  his  agent  to  sell  his 
estate  for  ^500  cash,  the  agent  accepted  bills 
from  the  vendee,  drawn  on  the  vendee's  agent 
in  Europe,  which  bills  the  agent  applied  to  his 
own  use  : — Held,  reversing  the  decision  of  the 
Vice-(Jhancellor,  that  A.  was  not  bound  by  such 
acts  of  his  agent,  that  this  was  not  a  payment 
to  A.,  and  that  until  he  received  the  purchase 
money  in  cash,  he  was  not  bound  to  convey. 
Brown  v.  Smart,  1  E.  &  A.  148. 

The  owner  of  land  in  January,  1864,  wrote  to 
an  agent  retpiesting  him  to  find  "  a  purchaser  " 
for  it  at  ^(MK)  cash,  or  .¥800  on  a  specified  credit. 
In  December,  18(55,  the  property  having  risen 
greatly  in  value,  and  the  owner  having  received 
an  otter  for  the  timber,  he  wrote  to  the  same  agent 
informing  him  thereof,  anil  asking  his  opinion  as 
to  what  "  he  (the  owner)  should  take  for  the  lot 
altogether."  In  February,  18(56,  the  agent, 
without  further  communication  with  the  owner, 
contracted  in  writing  to  sell  the  property  for 
$(500,  "  to  be  paid  on  the  execution  of  a  good  and 
full  warranty  deed,  clear  of  all  encumbrances." 
The  court,  considering  that  the  letter  of  Decem- 
ber, 1865,  was  a  revocation  of  any  authority  to 
sell  contained  in  that  of  January,  1864,  refused 
to  enforce  the  contract.  Qurere,  whether  the 
letter  of  January,  1864,  gave  power  to  sell ;  but 
if  it  did,  the  agent  had  no  authority  for  agreeing 
to  give  a  deed  such  as  that  stipulated  for. 
Anderson  V.  McBean,  12  Chy.  463. 

A  testator  devised  his  real  estate  in  trust  for 
sale.  Shortly  after  his  death  a  friendly  suit  was 
instituted  in  Chancery  in  JIngland  for  admin- 
istration of  the  estate.  In  this  suit  the  trustee 
was  a  defendant,  and  an  order  was  made  for  the 
appointment  of  a  receiver  to  collect  tho  assets  in 
Canada,  and  sell  the  lauds  there.  After  the 
death  of  such  receiver,  the  agents  of  the  trustee 
in  Canada,  who  hatl  managed  the  estate  for  the 
deceased  receiver,  continued  to  collect  the  assets 
and  make  sales,  with  the  knowledge  and  concur* 
rence  of  the  trustee  and  the  parties  in  England  s 
— Held,  that  such  sales  were  not  void,  and  would 
be  enforced  or  not,  as,  in  view  of  the  circum* 
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stances,  seemed  to  be  proper.    Slkkney  v.  Tylee, 
13  Chy.  193. 

In  a  suit  for  specific  performance  of  an  agree- 
ment for  the  sale  of  the  wife's  land,  the  plain- 
tiff was  allowed  to  amend  his  bill  after  replica- 
tion, by  stating  that  the  husband  had  signed  the 
agreement  as  agent  for  his  wife,  without  swear- 
ing that  the  amendment  was  true,  although  the 
wife  had  denied  its  truth  under  oath.  Jackson 
V.  liobn-Uon,  7  P.  K.  148.— Chy.  Chamb.— 
Stephens,  Referee. 

See  Farqitliamvii  v. 
3603. 

See,  also,  Brown  v. 
Brown,  1  O.  S.  172. 


WiUiamson,  1  Chy.  93,  p. 
Kiiiyiimill,  Kivijamill  v. 


3.    When  RUjhts  of  In/'antt  are  Concerned. 

A  decree  for  specific  performance  against  the 
infant  heirs  of  vendors  should  be  without  costs. 
Commander  v.  Uilrie,  <>  Chy.  473. 

The  same  rule  as  to  the  costs  of  a  solicitor 
appointed  by  the  court  guardian  ad  litem  to  in- 
fant defendants  in  suits  for  specific  performance 
seems  applicable  as  in  mortgage  cases  ;  but  where 
the  purchase  money  has  not  been  paid,  the  court 
will  direct  the  payment  of  the  guardian's  costs 
from  it.     Ih. 

The  vendor  had  died  before  execution  of  the 
conveyances,  and  his  infant  heirs  sued  for  spe- 
cific performance  of  the  contract,  which  defen- 
dants (the  vendees)  expressed  their  willingness 
to  carry  out  but  for  the  obstacle  created  by  the 
death  of  the  vendor  leaving  his  heirs-at-law  in- 
fants. The  court  decreed  for  specific  i)erfonn- 
ance,  but  without  costs  to  either  party  ;  the 
■  costs  of  the  infants  to  be  defrayed  out  of  the 
balance  of  purchase  money  payable  by  the  de- 
fendants.     \Veihe  V.  Ferrie,  10  Chy.  98. 

Where  a  contract  for  the  sale  of  an  infant's 
estate  had  been  approved  of  by  the  court,  it 
was  holden  unnecessary  for  the  purpose  of  ob- 
taining a  decree  for  specific  performance,  either 
to  allege  or  prove  that  the  sale  was  a  proper  one 
under  12  Vict.  c.  G2.  McDonald  v.  Garrett,  8 
Chy.  290. 

In  a  suit  for  specific  perfonnance  where  there 
were  infant  defendants,  the  court  held  that  the 
plaintiff's  laches  precluded  him,  but  directed  an 
enquiry  as  to  whether  it  would  be  beneficial  to 
the  infants  to  afiii'm  or  annul  the  contract.  If 
found  beneficial  to  affirm  it  the  plaintiff  might 
excuse  his  laches ;  but,  Semble,  all  the  parties 
beneficially  interested  must  consent  to  the  en- 
quiry.    Clievallier  v.  Stronij,  8  Chy.  320. 

The  holder  of  a  mortgage  on  real  estate  and  of 
a  judgment  against  the  mortgagor,  agreed,  after 
the  death  of  the  mortgagor,  with  his  widow  and 
two  of  the  heirs,  for  tlie  release,  on  certain 
terms,  of  the  equity  of  redemption,  and  for  the 
conveyance  to  nim  of  another  portion  of  the 
real  estate  in  discharge  of  the  mortgage  and 
judgment  debts.  On  a  bill  to  enforce  this  agree- 
ment, it  appeared  that  other  children  of  the 
mortgogor,  who  were  infants,  were  interested  in 
the  estate^  The  court  refused  the  relief  prayed, 
but  directed  a  reference  to  the  master  to  enquire 
if  it  would  be  more  for  the  advantage  of  the 
infants  to  adopt  the  agreement,  or  that  a  sale  of 


the  decree  (^ 


the  estate  should  be  made  under 

the  court.    McDouijall  v.  -fioHK/,  y^'C'^J 

D.'s  father  died  in  1847.     His  will  ])nn«,rti„ 
to  devise  all  his  real  estate  to  his  wife  in  f     '^ 
not  dulv  executed,  and  D.  became  entitt,!*** 
heir-at-law.     Three  months  before  1>   cat    ** 
age  he  agreed  with  P.  for  the  sale  td  llin,  o^\,"' 
real  estate  for  value.     A  conveyuiae  to  1' 
prepared  bv  D,  and  executed  by  l,i«  ,„„t,,^;  *« 
devisee  under  the  father  s  wdl,  U.  li,.j„,,  tl,t  ,' 
ness  to  it.     P.  afterwards  sold  ami  eonveyc  1 1 
interest,  and  D.  brought  ejectintnt  ak'aiiMt  li 
purchaser.     D.  ha.l  at  various  times  ao,u,e.c,l 
in  the  sale  after  ho  became  of  age :— Held  tl  t 
D.'s  conduct  with  reference  to  the  sale  to  I'  u' 
fraudulent,  and  was  to  be  consuluiedasaiiass.^ 
tion  that  his  mother  was  entitled  as  deviate  in 
fee,  although  he  was  then  not  of  age  ;  and  th  t  i 
such  conduct,  and  his  subsetiueut  ael]uiis,.y,, 
after  his  attaining  majority,  estoiipud  him  fr,,,! ' 
denying  the  validity  of  the  sale  ;  and  he  wa*  1 
enjoined  from  proceeding  witli  the  ejeetiiitnt 
and  ordered  to  convey  to  the  plaiiititl",  the  v«.,l» 
of  P.     Learn  v.  Ro»e,  10  Chy.  [m.  ' 


The  widow  and  infant  heirs  fif  (' 


were  entitle,!, 


subject  to  a  mortgage  to  E,  Hy  agreement  1* 
tween  the  widow,  E.,  and  W.,  thepiemisesvicrel 
conveyed  to  W.,  upon  a  verbal  iimlerstimlin.l 
that  he  should  retain  a  part  of  the  iireniiscil 
equal  in  value  to  the  sum  due  on  ]•;.'»  mortma  I 
which  he  was  to  assume,  and  that  he  should  wn^f 
vey  the  remainder  of  the  land  to  the  widow,  fori 
the  benefit  of  herself  and  children.  The  convey- 1 
ance  to  W.  having  been  made,  the  widow  and  I 
infant  heirs  filed  their  bill,  seeking  a  siweilic] 
performance  of  tiiu  agreement  to  convey  the  I 
portion  agreed  on  to  them.  On  demurrer  tot! 
want  of  equity  :— Held,  f(dh)wing  (Irahamrl 
Chalmers,  9  Chy.  239,  that  the  si)eeitic  reliefl 
sought  could  not  be  decreed,  but  that  under  the! 
general  prayer,  and  the  case  stated,  the  p]aiiitiii| 
were  entitled  to  some  relief  ;  and  the  (iemurrerj 
wos  therefore  overruled.  Clark  v.  Elui,  II  lliv  1 
98.     See5^.  C,  13  Chy.  371.  '  * 

Where,  in  a  suit  by  the  personal  rcpreseiita.j 
tives  of  a  vendor  for  the  specilie  iierformame  oil 
the  contract  of  sale,  an  infant  lieir  was  joinejl 
as   a   co-plaintiff,  the  court  refused  to  make  i 
decree,  although  the  bill   had  been  taken  pro 
confesso  against  the  defendant  the  |)uiThaser,;iiidj 
ordered  the  case  to  stand  over,  with  a  view  tol 
the  plaintiffs  amending  their  bill,  Ity  making  M 
infant  a  party  defendant,  in  order  that  the  conJ 
tract  might  be  established  against  him.    //iii/iiH 
ton  V.  Walker,  12  Chy.  172. 

Where  a  purcha-ser  died  after  paying  thre 
fourths  of  the  purcliose  money,  leaving  an  infaol 
heir,  who  was  entitled  to  a  speeitic  performaoM 
of  the  contract ;  an<l  the  vendor,  at  the  'm\im 
of  the  administratrix,   conveyed  the  prnpertyj 
which  had  greatly  increased  in  value,  to  a  thin' 
person,  and  it  afterwards  passed  into  the  \mk 
of  persons  without  notice  : — Held,  that  the  lieii 
could  sue  the  vendor  in  equity  for  cumpensatioi 
Forsyth  v.  Jo/inmn,  14  Chy.  639. 

There  was  a  lapse  of  fourteen  years  after  t 
vendor's  conveyance  before  the  bill  for  compa 
sation  was  filed,  the  heir  having  been  a  niii^ 
all  this  time  : — Held,    that  the  vendor  hari 
caused  this  delay  by  bis  own  arrangement  wii 
the  infant's  relations,  which  deprived  the  ii ' 
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of  their  protection,  this  lapse    -f  time  was  no 
(^  to  the  suit.    /*. 
With  a  view  to  fixing  the  amount  of  compen- 
t  on  imiuiry  was  directed  as  to  the  condition 
fth>  estate  left  by  the  deceased  purchaser,  and 
*V Jther  the  plaintiff  or  the  estate  received  the 
h.'L,clit  cf  any  part  of  the  purchase  money  on 
the  unbsequcnt  sale  of  the  property,    /ft. 
See,  abo,  Daltou  v.  McBrkle,  7  Chy.  288. 

4.  When  Title  in  Imperfect. 

(a)  Claims  for  Dower. 

\lthonch  at  law  the  right  to  dower  is,  during 
(the  hie  of  the  vmnlor,  a  iioniinal  encumbrance 
liiniv  the  purchaser  has  a  rij>ht  in  equity  to  com- 
iDcl'its  removal,  or  to  have  specific  performance 
lof  the  contract,  with  an  abatoment  in  the  amount 
I  j  (1,^,  purchase  money  in  respect  of  such  encum- 
lliraiice     •'<"'  -V(.iv/i((«  v.  Bmupre,  5  Chy.  599. 

The  conrt  refused  to  enforce  a  contract  for  the 
ale  of  land  until  an  outstanding  claim  for  dower 
fa.<  removed  ;  but  defendant  in  his  answer 
having  set  up  charges  of  fraud  which  were  not 
Ktiblished,  withhold  from  him  his  costs  of  the 
wit  Chantler  /'.  Ince,  7  Chy.  432,  observed 
bm ;  Thompson  v.  Brunakill,  7  Chy.  ,542,  ap- 
Wedof.    (j'amhk  v.  Giimmernon,  9  Chy.  193. 

Where  in  a  suit  for  specific  performance  the 
rife  of  the  vemlor  refuses  to  join  in  the  convey- 
inceiorthe  purpose  of  barring  her  dower,  the 
(roiiermode  of  protecting  the  purchaser  is,  to  set 
Lie  a  snthcient  portit)n  of  the  purchase  money 
i  indemnify  him  against  the  claim  for  dower  in 
ie  event  of  the  wife  subHcquontly  becoming  en- 
Itled  thereto  by  surviving  her  husband  ;  the 
Itetest  during  the  joint  lives  of  the  vendor  and 
it  «ife  to  be  paid  to  him,  and  also  the  principal 
It  aside  on  her  decease.     Sk'mne.r  v.  Ainsworth, 

llliy.  148. 

(b)  Other  Cases. 

■A  purchaser  executed  a  bond  for  payment  of 

prchase  money  of  land,  and  was  let  into  posses- 

tn ;  but  having  made  default  in  payment  and 

TIased  to  accept  the  title,  the  vendor  brought 

I  action  at  law  on  the  bond  ;  whereupon  the 

ircliaser  filed  his  bill  for  specific  performance 

Ithe  contract,  if  a  good  title  could  l)e  shewn  ; 

|ii  nut,  for  an  in  jniiction  r ,  itraining  the  action, 

i  that  the  bond  might  be  <lelivered  up.    Upon 

reference,  the  vendor  failed  to  shew  a  good 

"i,  and  the  court  decreed  the  other  branch  of 

prayer,  but  (the  court  being  divided  in 

iiiion  on  the  question  of  costs)  without  costs. 

irinv,  ll'i/W;Mon,  2  Chy.  157. 

Tiere  a  hill  by  a  purchaser  for  specific  per- 
lance  is  dismissed  bccaiise  a  good  title  cannot 
lihewn,  the  court  will  order  a  sum  paid  on 
Hunt  of  the  purchase  money  to  be  returned 
Ihe  purchaser,  and  in  default,  give  him  a  lien 
tefor  on  the  estate  agreed  to  be  sold  ;  but 
JBS  the  vendor  hiis  been  guilty  of  fraud  the 
|»ill  be  dismissed  without  costs,  third  v. 
T(«ii,  7  Chy.  142. 

ptoie  the  court  will  compel  a  purchaser  to 
Vtt  title,  it  must  be  shewn  to  be  reasonably 


clear  and  marketable,  without  doubt  as  to  tho 
evidence  of  it.  Where,  therefore,  the  deed  to 
the  vendor  was  executed  on  the  14th  of  Febru- 
ary, 1854,  an<l  in  December  of  that  year  a  com- 
mission of  lunacy  was  issued  against  the  erantor 
in  that  deed,  under  which  it  was  found  that  he 
was  fnsane,  and  had  been  so  from  the  month  of 
February  or  March  previous,  the  court  refused 
to  enforce  the  contract.     Francis  v.  St.  Germain, 

6  Chy.  636. 

The  vendor  alleged  as  an  answer  to  the  objec- 
tion of  lunacy  that  it  was  shewn  that  he  had 
purchased  fairly,  and  without  notice  of  the 
lunacy  ;  but,  as  the  fact  that  the  vendor  had 
purchased  without  such  notice  was  one  which 
trom  its  nature  was  incapable  of  proof,  and 
notice  on  some  future  occasion  might  be  clearly 
shewn,  the  court  allowed  the  objection,  and  dis- 
missed the  vendor's  bill  with  costs.     Jb. 

Upon  an  agreement  for  sale  of  real  estate  laid 
out  into  buUding  lots,  the  purchaser's  agent 
signed  a  memorandum  to  the  following  effect : 
"  The  purchase  is  to  cover  the  entire  property  of 
the  C.  estate,  within  the  original  boundaries, 
except  that  sold  off,  with  appurtenances  and 
privileges,  so  that  the  purchaser  may  make 
arrangements  with  the  purchasers  of  lots  to  close 
the  streets  laid  out  if  desirable."  The  [)urcha8er 
refused  to  complete  the  purchase,  on  the  ground 
that  without  the  power  of  shutting  up  one  of  the 
streets  his  object  in  the  purchase  would  be  frus- 
trated, which  object  he  had  communicated  to  the 
agent  of  the  vendors : — Held,  notwithstanding, 
that  the  purchaser  was  bound  to  complete  tho 
contract.     The  Commercial  Bank  v.  McConnell, 

7  Chy.  .S23. 

Where  the  vendor  sells  only  such  title  as  ho 
has,  the  purchaser  will  be  comi'.elled  to  conijjlete 
his  purchase  although  the  vendor  (Iocs  not 
shew  a  good  title,  or  although  the  title  appears 
to  be  not  good.  But  where  a  vendor  bound  him- 
self to  convey  only  as  good  a  title  as  he  could 
obtain  from  his  vendor,  and  it  was  shewn  that 
neither  of  these  parties  had  any  title  whateNcr, 
and  that  the  vendor  had  misrepresented  the  state 
of  the  title,  and  had  induced  the  purchaser  to 
give  the  full  value  of  the  land,  the  court  (BLake, 
C,  diss,)  refused  to  enforce  the  agreement,  but 
dismissed  the  bill  without  costs.  Leslie  v.  Pres- 
ton, 7  Chy.  434. 

A.  being  the  owner  of  fifty  acres,  the  title  to 
one  acre  of  which  was  defective,  B.,  with  know- 
ledge of  the  defect,  agreed  to  purchase  the  whole 
for  a  certain  sum.  B.,  with  others,  had  at  the 
same  time  an  independent  interest  in  the  one 
acre,  and  obtained  a  decree  ordering  A.  to  con- 
vey it  to  him  and  the  others.  A.  then  tiled  a 
bill  for  specific  performance  of  the  contract  with 
B. : — Held,  that  B.  must  pay  the  whole  of  the 
purchase  money  upon  receiving  a  clear  title  to 
the  remaining  forty-nine  acres.    Curran  v.  Little, 

8  Chy.  250. 

Possession  and  user  of  the  premises  do  not 
deprive  the  vendee  of  his  right  to  have  a  good 
title  shewn ;  but  where  unreasonable  <lelay  has 
occurred  in  requiring  title  to  bo  adduced,  the 
court  will  order  the  purchase  money  to  be  paid 
into  court,  pending  the  investigation.  Croohs  v. 
Glenn,  8  Chy.  239. 

lu  May,  1860,  a  purchase  was  made  by  parol 
of  a  lot  of  land,  in  addition  to  three  other  lots 


3615 


SPECIFIC  PERFORMANCE. 


3«1! 


I.: 
I 


I 


previously  l>ouuht  by  the  same  pnruhoser  from 
the  sainu  venuor.  The  purchaser  went  into 
posaession  nnd  erected  thereon  a  coach-house 
and  stable,  and  the  other  portion  of  it  was  used 
as  a  lawn  to  the  house  which  he  had  erected  on 
the  other  lots,  which  had  l)een  duly  conveyed  to 
him.  In  18(iO,  ind  again  in  18fi3,  the  purchaser 
repeatedly  asked  for  a  deed,  offering  to  give  the 
vendor  his  note  for  the  purchase  money,  but 
which  he  refused  to  accept  : — Hehl,  that  the 
purchaser,  by  his  conduct,  had  waived  his  right 
to  compel  the  vendor  to  make  out  a  good  title, 
but  that  he  was  nt  liberty  to  shew  that  the 
vendor  had  no  title,  in  which  case  he  would  be 
entitle<l  to  get  ri<l  of  his  contract ;  the  onus  of 
proof  uuder  the  circumstances  being  shifted. 
Dmiiiaon  v.  FiiUft;  10  (;hy.  498. 

Where  a  contract  for  sale  of  building  lots  pro- 
vided for  immediate  possession,  and  for  the  pay- 
ment of  the  purchase  money  in  eight  annual 
instalments  : — Held,  that  the  erection  of  two 
workshops  on  the  lots  by  the  vendees  was  no 
waiver  of  tlieir  right  to  examine  the  title  ;  nor 
was  the  division  of  the  property  between  them, 
when  they  dissolved  their  partnership,  nor  the 
acceptance  of  a  conveyance  at  another  time  of 
another  lot  said  to  <lepend  on  the  same  title. 
Darhi/ V.  Oreeiikrn,  11  Chy.  351. 

A  purchaser,  before  the  time  appointed  for  the 
completion  of  a  contract  for  tiie  sale  of  land, 
and  while  the  investigation  was  in  progress,  went 
■upon  and  cleared  a  jjortion  (about  two  or  three 
acres, )  of  the  land  sold,  and  sowed  the  same  with 
turnip  seed,  which  it  was  necessary  to  do  at  the 
time  or  lose  the  whole  season  ;  he  did  not,  how- 
ever, harvest  the  crop,  but  abandone<l  the  pos- 
session entirely  in  consequence  of  objections  to 
the  title  not  being  removed  : — Held,  no  waiver 
of  the  purchaser's  right  of  an  inquiry  as  to  title. 
Mitihdtree  v.  Irwin,  13  Chy.  537. 

The  mere  taking  possession  by  a  purchaser  is 
not  necessarily  a  waiver  of  the  right  to  an  en- 
quiry as  to  title.  The  court  will  not  hold  it  to 
De  so  unless  satisfied  that  it  was  the  intention 
of  the  purchaser  to  take  the  land  without  such 
enquiry ;  or  without  its  being  made  to  appear 
that  the  conduct  of  the  purchaser  has  been  such 
that  it  would  be  unjust  to  the  vendor  under  the 
circumstances  to  put  him  to  prove  his  title. 
8.  C,  76.542. 

Where  a  purchaser  objected  to  the  title  oflFered 
and  refused  to  pay  the  balance  of  the  purchase 
money,  but  remained  in  possession,  nnd  the  ven- 
dor brought  ejectment,  falsely  denying  the  pay- 
ment of  part  of  the  purchase  money,  the  pur- 
chaser was — Held,  entitled  to  the  costs  of  a  suit 
to  restrain  the  ejectment,  and  compel  specific 
performance,  notwithstanding  the  vendor  made 
a  good  title  when  required  by  the  court.  Heaky 
V.  Ward,  8  Chy.  337. 

Where  promissory  notes  had  been  given  in 
payment  of  the  purchase  money  of  land,  and 
several  years  afterwards  a  bill  was  filed  by  a 
vendee  of  the  original  vendor  against  the  heirs- 
at-law  of  the  original  purchaser,  it  was— Held, 
that  the  notes  must  be  produced  or  satisfactorily 
accounted  for  before  the  purchase  money  would 
be  ordered  to  be  paid,  even  although  a  good  title 
•were  shewn.     Crooks  v.  Olenn,  8  Chy.  239. 

A  clause  in  the  oonditions  of  sale  that  the 
vendora  shall  only  produce  certain  title  deeds 


and  an  altstract  of  the  regigtcin,  and 


"f  uijrl 
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purchaser  shall  not  l»e  eiititlid  t«  call  f, 
other  proof  of  title,  does  not  ext mpt  tin   "'  "" 
from  Hnewing  otherwise  a  gooil  titlf, 
adti    I'rrmantHt   BuUdiim  tiui-iitii 
Chy.  3«8. 

On  an  enquiry  as  to  title  tlic  v.ikI,,,.  ,,, 
able  to  produce  one  of  the  rl|.(.,|s,  i,r  ti    i" 
that  a  receipt  was  endorsed  tlictcdii  t„r  t|'. 
chase  money,  but  the  deed  w.im  mi  n,  ti,,,."  '"""' 
years  old,  and  the  memorial  of  it  w,,,,  iir(,(li,'"!i^ 
—Held,  no  objecti(m  to  the  c'(iiii|.|(ti(,i,  X'l^A 
contract.     'J'lwiiipnoii  v.  Mitlikcu,  '.)v\t\  :{yi 

Held,  that  the  nonprodiictioa  of  a  ucrtiti.  t 
of  no  taxes  in  arrear,   was  no  iit>ii 
title.     Ih. 


I'Ji-'tticjii  t(,  tliJ 


A  sujiposed  equity  in  a  ]m->»,u  wlm,l,t,i, 
1808,  where  the  possession  mwu  tliat  time  hu 
been  enjoyed  by  another,  chiiiiiing  itaa  iii«„,in 
and  having  a  perfect  legal  titk',  is  iid  j;r(Miii,' fa 
refusing  to  enforce  an  ngitinifiit  in  wLitUk. 
condition  precedent  was,  tliat  a  jjartv  .li„iiU 
"shew,  make,  and  complete  a  iK.riii.tk 
title,"  as,  even  if  such  equity  exi.ittil  a  n.un, 
equity  would  not  enforce  it  uiidcr  the  ciraiu 
stances.     Dewitlw  Tlwmnn,  10  Ciiy.  •.)!. 

Where  a  purchaser  filed  a  iiiil  alleging tiiath 
vendor  could  not  make  a  good  title,  Imt  atll 
hearing  w.iived  a  reference  as  to  titlo,  adiiilttia 
it  to  be  good,  the  court  ordoitd  tlio  |iiaiiitiff( 
pay  costs.     Tindak  v.  Sliorli^,  10  thy,  271 

In  a  suit  against  the  purcliasurs  for  siiecii 
performance  the  court  refused  to  ordtr  thipd 
chase  money  into  court,  pemliii},'  a  reference  ( 
to  title.     Ih. 

The  owner  had  permitted  for  many  yean  I 
public  road  to  be  used  across  his  lamj,  ^s\{\<A\  \ 
subsequently  agreed  to  sell,  No  liylav  | 
been  passed  by  the  muiiiciiiality  forcldsiiigi 
this  road,  although  a  resolution  of  the  odui 
had  been  passed  tor  the  purpose  :-HeH,  thai 
good  title  was  not  shewn.  KfuiMm  v  Qa 
10  Chy.  572. 

Plaiiitiflf  and  defendant  agreed  to  exdi; 
lands,  the  plaintiff  conveying  100  acres  in  1 
upon  which  there  was  a  mortgage  for  ji|,;i(IO,« 
defendant  agreeing  to   convey  to  the  plai 
which  ever  of  two  lots— one  in  T.,  the  other! 
S.— he  should  select.     In  the  event  (if  his  selej 
ing  the  latter,  it  was  to  be  assigned  to  him,  sa 
ject  to  the  payment  of  1150  in  foureinialaiiBi 
instalments,    with  interest  at  seven  \m  cei 
The  plaintiff  selected  the  latter,  Ijiit  it  appeal 
that  defendant  had   not  yet  obtaineil 
thereto,  although  he  was  entitled  to  call  ii 
patent  from  the  crown  on  making  ctrtain  | 
ments,  and  which  he  procured  the  day  the  a 
was  heard.      The  court— as  defendant  bidl 
along  had  a  title  to  the  lot,  and  was  attheli 
able  to  carry  out  his  agreement,  and  i 
to  do  so — clirected  that  the  contract  shoalJl 
completed  by  conveyance  of  tlie  lot  to  K,  i 
that  the  time  for  payment  of  the  ?l'iO  sIk 
date  from  the  hearing,  from  which  time  also 
interest  should  be  computed ;  but  refused  toj 
to  either  party  the  costs  of  the  Utigation 
V.  Eeesor,  15  Chy.  205. 

The  general  rule  in  England  is,  that  whet 
abstract  of  title  has  been  demanded,  anij 
vendor  only  makes  a  good  title  after  bill  H 
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.   ^jH  Ih;  onloretl  to  pay  the  costs  of  the 

But  wlitiii  tho  question  really  in  issue 

l'        tlie   veinlor  ami  puruhasor  was  one 

'JI'*  than  of  title,  and  was  ileuicletl  against  the 

hukjr  the  cdurtgavo  tho  vendor  the  costs  of 

^"Za  'ftltlioiiKh  a  goml  title   ha<l  not   »>eeu 

until  nftiT  hill  Hlod,  no  abstract  having 

il'nrcvidiwly  ilumanded.     J/uui/nrt  v.  Quack- 

Ui  Ut'hv.  701. 

,  „,rtv  after  contracting  for  the  sale  of  land, 
uaUu.!  it,  au.l  then  lilud  a  bill  for  sijecitlc 
•'■Slice.     The  mortgage  not  Iwuig  due,  the 

rtimtliu  liciriiig  directed  an  emjuiry  whether 
ft"  iilauititf  eould  make  a  go(Hl  title  free  from 
Lnmbronce,  and  reserved  further  directions 
5  "«to  il>'t><'i".l<'(  v.  Mitkr,  15  Chy.  505. 
1  ^  Wv»  V.  UV,V/^  7  Chy.  598,  p.  3fi50 ; 
fcl  V.  KauMh,,  7  Chy.  342,  p.  3(W6  ; 
ui  V.  mhom;  I'l  Chy.  110,  478,  p.  3620. 
L  M  "Sale  of  Land,"  III.  p.  3.S98-3418. 


/>/>(•(»  in  til''  fliiJ'ject  Matter  of  the  Contract. 

I  Defcnclint  ngreed  for  the  purchase  of  a  factory 

\n  small  streiiin,  intendnig  to  carry  on  there 

,  occupation  of  soup  and  candle  manufacturer. 

Jbrwards  defendant  discovered  that  he  would 

L  iijyc  a  riglit  to  throw  the  refuse  of  his  fac- 

1- into  the  streivm,  and  without  this  privilege 

eiiroperty  would  l>e  useless  for  his  intended 

kmiso,  and  i>f  which  the  vendors  were  aware 

L'n  ii'mkinK  the   contract  :— Held,   that   the 

m,lc(!  W118  bound  to  complete   the  contract, 

Ibongli  the  vendors  had  not  pointed  out  this 

t  at  the  time  of  tho  sale.     Jaimn  v.  Freeland, 

IChy.  .302. 

IDefeuilant  agreed  to  purchase  a  piece  of  land, 
lirith  a  water  privilege  attached,"  for  the 
lowed  purpose  of  erecting  a  mill  on  the  land, 
ditonngor  booming  the  logs  for  his  mill  in 
e  water  adjoining  :— Held,  that  this  did  not 
iiid  tlic  vendor  to  retain  the  water  in  its  then 
,e  for  the  purpose  of  securing  to  the  defendant 
i^  lienetit  of  such  booming  or  storage  ;  and, 
.tfithstanding  tho  loss  of  the  water  privilege 
[rcasoiiof  one  of  the  dams  having  fallen  into 
ay  defendant  was  bound  to  perform  the 
iement.    llichon  v.  Clarke,  25  Chy.  173. 


6.  Uncertainty  a»  to  the  Land. 

.  gave  a  bond  to  B.  to  convey  to  B.  a  water 

l\ikge  on  lot  17,  and  to  convey  also  so  much 

1  u  he  might  require  for  the  purpose  of 

jng  a  raceway  or  for  erecting  buildings  on 

[laid  lot,  at  the  rate  of  I'lO  per  acre  :— Held, 

t  the  selection  of  sucU  land  must  be  made 

;  the  lifetime  of  both  obligor  and  obligee. 

,  per  A.  Wilson,  J.,  whether  a  bill  would 

|for  the  Bpecitic  i)erformance  of  such  a  con- 

hmmam  et  al.  v.  Ramsay  et  al.,  32  Q. 

jie  K.  in  1835  purchased  from  defendant  part 
t  one,  being  a  portion  of  a  block  of  land 
(d  by  the  latter,  and  two  years  afterwards 
i  for  the  purchase  of  fifty  feet  additional 
I,  ud  then  erected  his  fences,  enclosing  on 

laorth  twenty-seven  feet,  on  the  west  six 
\  ud  on  the  south  a  quantity  of  land,  which 


could  not  nr>w  be  deHnod,  additional  to  tho 
original  purchase.  Of  the  land  so  encloseil  K. , 
and  those  claiming  under  him,  remained  in  un- 
disputed possession  for  alK)ut  ten  years,  witli  the 
knowledge  of  defendant,  who  actetl  as  agent  for 
some  years  in  respect  of  this  proiMjrty,  and  waa 
constantly  in  the  habit  of  visiting  it  whilst  the 
fences  were  in  the  course  of  erection.  The 
ulaiutitf  having  i)ui'chased  this  property  from 
k.,  afterwards  purchased  from  defendant  the 
remainder  of  a  lot  situate  on  the  south  thereof, 
whereupon  he  removed  the  southern  fence  that 
had  l)een  erected  by  K.,  in  order  to  put  all  tho 
lanil  into  one  parcel.  On  a  plan  of  the  property 
made  by  defendant,  a  lane  had  been  laid  out  on 
the  south  of  the  original  purch.ise  seventeen  feet 
wide,  and  on  tho  west  another  lane,  six  feet 
whereof  were  comprised  within  the  limits  of  lot 
number  one.  K. 's  fences  ench>scd  tho  six  feet 
on  the  west,  and  were  supposed  to  have  endtraced 
the  seventeen-foot  lane  on  the  south,  which  to- 
gether with  the  twenty-seven  feet  to  tho  north, 
made  in  all  iifty  feet.  The  vendor  subsequently 
sought  to  recover  possession  of  the  strips  of  land 
to  tTie  north  and  west,  whereupon  the  plaintiff 
filed  a  bill  to  restrain  the  action  at  law,  and  for 
a  conveyance  of  the  land.  No  place  could  l>o 
assigned  to  tho  fifty  feet,  unless  the  twenty-seyen 
feet  and  six  feet  formed  part  of  it ;  and  it  having 
been  established  that  the  purchase  money  for  the 
fifty  feet  had  been  paid,  the  court  made  tho 
decree  as  prayed,  with  costs.  Uowcutt  v.  Rees, 
3  Chy.  627. 

Specific  performance  will  not  be  decreed  where 
the  terms  of  the  contract  signed  are  uncertain, 
nor  where  it  is  plain  that  there  was  a  misunder- 
standing. The  intending  purchaser  wrote,  "  We 
will  give  yc  i  for  your  mill  privilege  in  Laxton, 
with  all  the  improvements,  incluaing  the  saw 
logs,  and  your  claim  on  the  land  you  applied  for, 
vi/..,  the  north  half  of  (>,  in  the  llth,  and  the 
north  half  of  7,  in  do.  ;  lots  Nos.  6  and  7,  in  the 
lOth  concession,    $4,000,"  &c.     In  reality  the 

E remises  mentioned  comprised  two  mill  privi- 
iges,  but  the  vendor  insisted  that  only  one  was 
embraced  in  this  agreement,  and  filed  a  bill  to 
enforce  specific  performance  according  to  this 
construction  ;  whilst  defendant  by  his  answer 
insisted  that  both  were  included  in  his  oflFer  to 
purchase.  Tho  court  dismissed  the  bill,  but 
without  costs  ;  defendant  insisting  upon  the  case 
being  heard  by  way  of  motion  for  decree,  pur- 
suant to  a  notice  given  by  the  plaintiff,  from 
which  he  afterwards  desired  to  withdraw.  Mc- 
Laughlin v.   Whitenidc,  7  Chy.  573. 


It  having  been  ascertained  that  a  railway  com- 

Sany  intended  to  have  a  station  on  the  defen- 
ant's  laud,  he  contracted  to  sell  to  the  plaintiff 
a  quarter  of  an  acre  next  to  the  railway  station 
as  soon  as  laid  out.  The  company  having  after- 
wards located  the  station  ground,  but  not  the 
position  thereon  of  the  intended  station  house, 
it  was — Held,  that  the  plaintiff's  parcel  could 
not  be  ascertained  until  the  locality  of  the  station 
house  was  determined,  and  that  until  then  a  bill 
to  enforce  specific  performance  was  prematura. 
Carroll  v.  Caaemore,  20  Chy.  16. 

An  agreement  for  sale  of  lands  referred  to 
them  R8  certain  lots  in  "  Stretton's  Survey." 
No  survey  had  in  fact  been  then  made,  but  a 
rough  sketch  of  the  proposed  survey  was  in 
existence  : — Held,  that  such  sketch  could  not  be 
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coniiitorcil  aa  the  Rurvey  referreil  to  in  the  agree- 
ment ;  anil  lu  jmrol  evidence  woa  neceinary  to 
■how  the  iiiirtiuulara  as  to  iiize  anil  position, 
without  which  such  sketch  was  unintelligible, 
the  court  refuseil  to  enforce  the  agreement,  but 
offcrcil  to  make  a  ilecree  for  |)erformaiice  of  the 
agreement  ailmitteil  by  the  answer  without  costs, 
or  ilisniiss  the  tiill  without  costs — the  defendant 
having  improperly  denied  the  agreement  alleged 
by  the  plaintiff,  which  was  clearly  established 
by  the  evidence,  though  incapable  of  being  en- 
forced owing  to  the  (lefonec  of  the  Statute  of 
Frauds.     StMUm  v.  Strelhm,  24  Chy.  20. 

See  Cdm/Ml  v.  Simmonn,  16  Chy.  606,  17  Chy. 
61'J,  p.  S047  ;  Cniiwin  J'ennain-iU  limldiim  and 
Simiiij*  Socittji  V.  You  III/,  18  Chy.  0()(i,  p.  3(J27 


7.    W/ii'H  Contract  in  Conditional. 

A  vendee  covenanted  to  fence  the  land  forth- 
with, and  to  build  a  house  within  a  limited 
time  ;  uud  the  vendor  agreed  to  convoy  upon 
payment  of  the  purchase  money  and  the  due  ful- 
nlnient  of  all  the  vendee's  other  covenants.  The 
vcnilee,  withoi  t  waiting  for  the  time  apijointed 
for  i)uyment,  .rnd  without  either  fencing  or 
buililiiig,  tenden.d  the  purcliaae  moncj  and  in- 
terest, and  his  deed  being  refused  he  filed  his 
bill  for  specific  performance  of  the  agreement 
to  cimvey.  The  bill  M'as  dismissed  with  costs. 
Allen  V.  Bown,  4  Chy.  43». 

Tlu!  owner  of  lands  over  which  the  Grand 
Trunk  railway  would  pass,  offered  to  convey  a 
portion  thereof  for  a  station  house  upon  certain 
conditions,  which  offer  was  rejected.  After- 
wards he  agreed  with  the  solicitor  of  the  con- 
tractors in  writing  to  convey  a  quantity  of  land 
not  to  exceed  ten  acres,  upon  condition  that  the 
station  should  be  placed  upon  it.  Me  refused 
to  convey  unless  the  contractors  would  secure  to 
him  three  crossings  over  the  track,  and  brought 
ejectment  to  turn  the  parties  out  of  possession 
of  the  Land  so  agreed  to  be  conveyeiL  The 
court  decreed  a  specific  performance  of  the 
agreement  to  convey,  and  stayed  the  ejectment, 
though  defendant  swore  that  the  condition  upon 
which  he  agreed  to  convey  was  that  the  cross- 
ings should  DO  secured  to  him.  Jachton  v.  Jes- 
sup,  5  Chy.  524. 

The  owner  of  land  agreed  to  convey  part  to  a 
railM-ay  company,  the  consideration  for  which 
was  ^laid,  on  which  to  erect  an  embankment,  on 
condition  that  the  company  would  make  a  cul- 
vert through  such  embankment.  The  building 
of  the  railway  passed  into  the  hands  of  another 
company,  who  built  the  embankment,  but  made 
no  culvert,  they  having  had  no  notice  of  the 
condition.  Upon  a  bill  filed  by  him  for  the 
specific  performance  of  the  covenant  to  construct 
such  culvert : — Held,  that  it  would  be  a  hard- 
ship to  compel  the  company  to  build  the  culvert, 
the  costs  of  which  would  be  very  great,  and 
that  the  parties  ought  to  be  placed  in  the  same 
position  as  before  the  agreement,  in  order  that 
the  company  might  proceed  under  the  Railway 
Act ;  the  court  retaining  the  bill  until  such  pro- 
ceedings were  taken,  giving  to  each  party  liberty 
to  apply,  but,  refusing  either  party  any  costs. 
Hill  V.  The  Buffalo  and  Lake  Huron  R.  W.  Co., 
10  Chy.  506. 

The  owner  agreed  to  soil  a  site  for  a  burial 
groniid  and  church  in  connection  with  the  Free 


Church  of  Scotland  If  a  congn.Kation  tlur.,*! 
could  Jmj  gotten  together.  A  cluiri  h  wm  In  11 
thereon,  and  the  congregat»..ii  nn.«m)i|e,i  inll 
(Mirformcd  Divine  service  therein.    Several  v      I 

afterwards  the  great  liody  of  tl HimuSI 

abandoneil  their  connection  with  the  hi 
Church  ;  acd  they,  in  coiijunctidii  with  tlu.  \2\ 
dor,  assume!  to  exclude  suuli  nf  tht'iiuinU.r,  I 
continued  to  adhere  to  the  Frcr  (iiiirch  Ou  '*1 
information  tiled  in  the  name  nf  tliu  AttdrmTl 
Cencral  :  -Held,  that  althongli  .vt  ijrst  i,,,,,!  ' 
tional,  the  contract,  by  niiiKim  nf  a  (i„|j(„,  i 
tion  having  assembled,  had  bet'iiiiiiMlwohiti.  nil 
that  so  long  as  even  one  mciiiluT  rcni.iiiii.i  tJ 
claim  the  site  and  chuich  on  i)eh;ilf  of  the  fJ 
Church,  the  right  of  that  iKxIy  (nntiii,u.,|,  nJ 
withstanding  tlie  change  of  <i|>iiiii>n  ii,  thr  hinl, 
of  the  members  ;  and,  any  further  intcrfi rcnol 
with  such  right  was  restrained,  and  xiiniii,. ,, 
formance  of  the  contract  iUmtimiI  with  ■•»» 
The  Attorwy-Urni-rnly.  C/iri^lii,  1.1  Ciiy.  4!):, 

A.,  the  lessee  of  a  timber  limit,  hud  aiiiiit«i 
view  with  B.  as  to  the  sale  to  him  of  part  of  it 
A.  offered  to  take  $400,  and  littirM  passuduiiiti 
amounted  to  a  contract  at  hiw  tu  sell  at  tin 
price.  A. 's  offer,  however,  liiid  liowi  maijr 
contemplation  of  a  reservatiun  and  cDiulitin 
spoken  of  at  the  interview,  Imt  not  mentii 
in  the  letters  : — Held,  that  tin;  imrdKiser  wi 
not  entitled  to  a  specific  perfnrniiincL',  withm 
the  reservation  and  comlitiun.  S(kIIi 
Campbell,  17  Chy.  r>!)2. 

By  an  agreement  between  ii  vendor  anil  in] 
chaser,  it  was  agreed  by   and  lietwien  the 
ties,  that  so  soon  as  a  title  N.itisifaetory  ti>  tl 
solicitors  of  the  vendee  couhl  Im  aironkii  Im 
the  vendee  should  ^mrchasu  tlic  land  for  .*4, 
cash  :— Hehl,  that  in  the  abKiMiee  of  mala  tidi 
the  approval  of  the  title  by  tlu;  H(diL'it(ir8iit  i 
vendee  was  a  condition  precedent  to  the  right 
the  vendor  to  call  for  a  spucitio  ipurfoniianoe 
the  agreement.     Boulfoii  v.   Jli-ihuii'',  '.'1  Ct] 
110.      See  S.    C,   Il>.  478;  Dnriii  ./ 
Thomas,  7  C.  P.  565. 


8.  When  Contract  in  Jwoinplete. 

A  lot  of  wild  lands  were  N(dd  on  croHit  I 
plaintiff  in  April,    1845,    and  liy  ii  siihsdiua 
arrangement  a  deed  and  mortgage  were  to  \ 
executed  in  April,  1846.     The  ]iarties  thiniDej 
but  separated  in  consequence  of  the  vcmlorD 
producing  his  title  deeds  as  he  hail  priniiise 
No  further  communication  imssed  between  tlieJ 
and  in  August,  1846,  the  vendor  re-sulil  to  F 
who  was  aware  of  the  plaintitl'a  purchase, gii 
B.  a  deed  and  took  a  mortg.ige.    In  the  ( 
month,  or  the  next,  B.  went  into  possession i 
made   considerable   improvements,  nml,  m  . 
asserted,  with  the  knowledge  of  the  plainti| 
No  communication  passed  between  the  jiiiroh 
until  Februanr,  1847,  when  the  plaintiff  c 
on  B.  and  told  him  that  he  meant  to  liaini  i 

Eroperty  under  his  contract :  in  August  f"llo»' 
e  filed  a  bill  for  specific  perfornianoe.   The  caJ 
was  brought  on  for  hearing  in  1850,  anilspeM 
performance  was  decreed,  with  costs,  J/c/^H 
V.  Elder,  1  Chy.  513. 

A  purchaser,  when  informed  that  the  subji 
of  his  purchase  has  been  re-sold,  may,  altbojr 
his  contract  is  not  ripe  for  execution,  institn^ 
suit  to  recover  possession ;  still  it  would  i 
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Itkit  »11  thst  is  neceiiftry  for  him  to  do  ii  to 
Im^IV  'he  ipfiitnl  cnonmbrancer  that  he  intentli 
milt  ami  his  rights  when  the  proper  time 
rin*    Toiofi-M  V.  OhrUlif,  «  Chy.  159. 

Where  »  purohMer,  in  coniier|uence  of  the  ro- 
ll tiled  »  l)ill  for  spuuitio  performitiiou,  before 
',imtriu;t  was  ripo  for  execution,  the  court  on 
KJ^t  gniuml  iliarniHUod  the  bill   without   costs, 
Lfu'ini/  the  iiplcr  of  such  dismissal  witli  a 

lb. 


,(fifing  tho  .         ,    , 

icUrstiun  of  the  rights  of  tho  parties. 


/(Ki'ii'i'V '/  Dr/fii'lnnt  to  Perform  hk  Contract. 

Till!  court  will  not  tMuouriige  Mpoculative  pur- 
^iti.  Where,  therefore,  it  was  shewn  that  a 
unhwer  could  not  pay  for  the  property,  and 
ifter  aeveral  demands  unon  him  to  complete  the 
.(chint!.  the  vendor  sold  to  a  third  party  with 
Ee  knowledge  of  the  original  purchaser,  who 
ircd  to  ac(iuicsco  in  it ;  but  afterwards, 
^(11,  hy  reiwon  of  tho  constniction  of  a  railroad, 
ttlwl  imd  iiiereiw  d  very  much  in  value,  filed 
for  ipecitic  performance,  the  court  dis- 
1  his  hill,  with  costs.  Langntaffe  v.  Mam- 
tiUriiy.  ti()7. 

I  Bv  till'  contract  the  property  was  agreed  to  be 
liili'iir,  in  prt,  by  an  assignment  of  a  mort- 
ui,  t(i  be  uhtiiineil  from  a  tliiril  party.  After- 
lirii  the  purchaaor  alleged  the  refusal  of  the 
loryagt'e  to  assign.  The  court  refused  to  decree 
etiiio  j)€rformance  at  the  instance  of  the  ven- 
liiit  directed  an  enijuiry,  whether  or  not  the 
kftgagi'c  was  still  wilhng  and  able  to  assign  the 
fertpige.    Ariwld  v.  Hull,  7  Chy.  47. 


10.  Miilakc  or  MimtnderntamUng. 

Ia  p.irty  contracted  to  sell  land,  whereupon 
i  purchsscr  was  let  into  possession,  and  the 
i(ior  executed  a  bond  intended  to  be  comli- 
Bt'd  fur  the  conveyance  of  the  land  so  con- 
Kteil  for ;  hut,  by  mistake,  the  number  of  the 
I  was  oniittc(*,  and  the  bond  was  otherwise 
(lective.  On  a  bill  being  afterwards  filed  by  the 
mlor  against  the  heir-at-law  of  the  purchaser, 
(court  considered  that  the  plaintiflf  was  on- 
«i  t(i  rely  upon  the  parol  agreement  partly 
ionnetl,  and  that  the  bond  which  haa  been 
Kiiteii  might  be  used  by  him  to  aid  in  proving 
I  terms  of  the  contract  in  pursuance  of  which 
k  purchaser  had  taken  possession.  O'Neal  v. 
;.iA.«,  2Chy.  145. 

,  vendor  executed  an  agreement  to  convey 
bin  premises  and  receive  back  a  mortgage 
Ipirt  I  if  the  price  payable  by  instalments,  but 
litt«l  to  say  that  the  mortgage  should  be 
pi  lyable  with  interest.  In  a  suit  brought 
ttlorce  sj)ecitic  performance  of  the  agreement, 
I  to  compel  the  vendor  to  accept  a  mortgage 
ml  interest,  parol  evidence  was  admitted 
ihew  that  the  real  understanding  of  the  par- 
Ivu,  that  interest  should  be  made  payable 
|tli«  mortgage.    (JouUl  v.  Hamilton,  6  Chy. 

»e  oiraer  of  the  west  half  of  a  lot  supposing 
Wftoown  the  east  half,  not  the  west  halt; 
icted  to  exchange  the  east  half  for  other 
\  »nd  conveyed  it  accordingly.  He  filed  a 
■to  compel  the  other  party  to  accept  the  west 
T  «Dd  perform  the  contract  by  conveying  the 


lands  ngrood  to  ))e  givun  for  this  east  half,  alleg- 
ing mistake  in  tho  insurtion  of  fint  instead  of 
lOfnt.  1 1  appeared  that  the  two  halves  wore  of 
alK>ut  ei|ual  value,  ami  th  it  tlefondant  had  no 
personal  knowledge  of  cither  ;  but  as  tho  mis- 
take was  that  of  the  plaintiff  alonn,  tho  court  ~ 
Held,  that  the  west  coulil  not  bn  substituted  for 
the  east  half,  and  refused  tho  relief  askod,  Cot- 
tinijhain  V.  /ioulton,  tJ('hy.  I8(i. 

Tho  court,  when  it  is  satisfied  that  there  is  a 
bon&  fide  misunderstamling  on  tho  part  of  one 
of  the  parties  to  a  contract  as  to  tlie  proviitionK 
of  an  agreement,  will  not  iloorce  spiM.'itii!  per- 
formance of  it.  McDunfllv.  Mcl>onill,'2HJ\iy. 
.342. 

See  Jamet  v.  Freelamt,  5  Chy.  .302,  p.  3017. 


11.   Framl  or  MUrepreufntafion. 

A  «rendor  having  agreed  to  soil  land,  after- 
wards conveyed  it  to  a  third  party,  with  notice, 
at  an  advanced  price,  allogini;  as  a  ruartoii  that 
he  had  been  deceived  in  mivking  tho  agreomunt. 
The  court  decreed  specific  performance  ;  tho 
statements  in  the  answer  having  boon  contra- 
dicted by  the  person  by  whom  dcfundant  swore 
he  had  been  misled.  Dwim  v.  (Iriffin,  4  Chy, 
603. 

Property  held  by  a  building  society  in  security 
was  described  in  the  advurtisement  for  sale  as 
rented  for  £72,  and  with  forty  acres  of  it  a  dense 
forest  of  pine.  In  reality  it  was  rcutiid  for  it,M 
only,  and  the  pinery  had  no  existence.  The  pur- 
chaser filed  a  uill  for  specific  performance  of  tho 
contract  with  an  abatement  of  the  price,  and  de- 
clined to  accept  perforniauce  without  compensa- 
tion. The  court  dismissed  the  bill,  but  without 
costs.  Onhorne  v.  Farmi-rs  and  Mechanics' 
BuiUlinif  Society,  5  Chy.  320. 

By  the  advertisement  of  an  intended  sale  of 
land  in  lots,  it  was  stated  :  "The  soil  is  well 
adapted  for  gardening  purposes,  and  a  consider- 
able portion  of  the  property  is  covered  with  a 
tine  growth  of  pine  and  oak,  which  will  yield  a 
large  quantity  of  cordwood,  and  the  remainder 
is  covered  with  an  ornamental  second  growth  of 
evergreen  and  various  other  kinds  of  trees." 
A  purchaser  at  the  sale,  which  took  place  upon 
the  property,  set  up  as  a  defence  to  u  suit  for 
specitic  performance,  that  this  description  was 
untrue  :  —  Held,  that  these  reprusentations, 
having  been  in  respect  of  matters  which  were 
objects  of  sense,  and  as  to  which  an  intending 
purchaser  ought  in  prudence  to  have  examined 
for  himself,  formed  no  ground  for  relief  from  tho 
contract.     Croohi  v.  Davis,  6  Chy.  317. 

A  sale  by  auction  being  about  to  take  place, 
an  intending  purchaser  was  told  by  a  person  who 
had  previously  purchased  a  portion  of  tlie  same 

Eroperty,  that  he  intended  buying  more ;  that 
e  expected  the  property  would  fetch  alxint  £70 
or  £80  an  acre,  and  that  he  was  prepared  to  go 
£100  per  acre  for  what  he  intended  to  buy.  It 
was  shewn  that  by  an  arrangement  with  tho 
owner  of  the  estate,  this  person  was  to  have  tho 
lots  desired  by  him  at  the  same  price  as  he  had 
paid  for  his  nrst  purchase,  no  matter  at  what 
price  they  might  be  knocked  down  to  him  ;  and 
they  were  accordingly  bid  off  by  him  at  a  rate 
much  higher  than  that  formerly  paid  by  him  :— 
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Held,  that  this  was  not  puffing,  although  it 
might  misleud  the  inteudini;  purchaser,  who 
swore  that  he  relied  on  the  opinion  of  this  party  ; 
hut  as  he  did  not  swear  that  he  had  been  m- 
Huenced  by  his  exiunpie  or  the  information  thus 
given  by  liim,  the  court  decreed  specific  perform- 
ance of  the  contract  for  tlie  purchase  of  certain 
portions  of  the  estate  bid  off  by  him  at  the 
unction.     Jl>. 

The  vendee  set  up  that  he  had  been  led  into 
drink  by  the  fraudulent  C()ntri\'ances  of  the  ven- 
dor, and  while  intoxicvted  had  been  induced  to 
sign  the  agreement,  in  which  the  price  stipulated 
was  most  exorbitant.  It  was  clearly  shewn  that 
the  purchaser  had  executed  the  contract  while 
intoxicated,  and  tliat  the  price  was  exorbitant, 
but  the  court  exonerated  the  vendor  from  any 
fraud,  and  therefore  refused  defendant  his  costs 
on  dismissing  the  bill  for  specific  performance. 
Schojietd  v.  Tiimmonds,  0  Chy.  568. 

The  defendant,  a  man  of  weak  intellect,  was 
fraudulently  induced  to  execute  a  quit  claim 
deed  of  certain  laud  without  consideration.  The 
land  was  afterwards  conveyed  to  these  plaintiffs 
for  value,  against  whom,  after  more  than  fifteen 
years,  defendant  brought  ejectment,  and  it  was 
decided  that  tlie  legal  title  had  not  passed  by  his 
deed.  The  plaintiffs  thereupon  filed  a  bill  to 
reform  defendant's  deed,  or,  treating  it  as  a  con- 
tract only,  for  a  specific  performance  thereof  :  -- 
Held,  1.  That  though  the  plaintiffs  had  equities 
as  purchasers  for  value,  }  et  defendant  had  an 
equity  to  set  aside  his  dee. I ;  and  that  his  equity 
being  the  elder,  and  ha\  ing  the  legal  title,  the 
court  could  not  give  tlie  plaintiffs  relief ;  and  2. 
That  though  the  laches  and  acquiescence  of  the 
defendant  might  be  a  reason  for  refusing  him 
relief  if  a  plaintiff,  still  they  were  not  a  ground 
for  granting  k'.^e  plaintiffs  the  relief  sought ;  and 
the  court  dismissed  the  bill  with  nosts.  Living- 
atone  V.  Acre  and  yVallace  v.  Acre,  15  Chy.  610. 

The  plaintiff  having  occasion  to  raise  $3,000 
to  pay  the  church  society  foi'  a  lot  which  he  had 
leased  and  improved,  and  which  was  worth 
$4,'J00  cash,  procured  defendant  to  raise  the 
money  and  to  pay  it  to  the  society  ;  whereupon 
tlie  society  conveyed  tlie  land  to  the  plaintiff, 
and  the  plaintiff  to  defendant.  The  defendant 
a  few  da;  8  tftcrwards  sold  the  lot  for  $4,200 
cash,  t(  a  pe^'sun  with  wliom  the  plaintiU  had 
been  previously  negotiating.  Defendant  admit- 
ted that,  after  the  sale,  lie  iuvended  to  give 
phiintiff  the  difference,  less  his  own  expenses, 
and  $200  for  his  trouble.  There  was  great  iii- 
equahty  between  the  parties,  and  some  evidence 
ot  confidence  between  them,  and  the  negotiations 
between  the  two  were  private.  The  court  infer- 
red from  tlie  whole  evidence  that  the  intention 
had  been  expressed  during  tlie  negotiation 
between  the  plaintiff'  and  defendant,  and  that 
the  plaintiff'  had  conveyed  on  the  strength  of  it ; 
and — Held,  that  it  constituted  an  agreement 
which  the  court  would  enforce.  AIcLeod  v. 
Ortom  17  Chy.  84. 

A.  and  B.  had  each  a  wild  lot,  and  negotiated 
for  an  exchange.  A.  claimed  that  his  lot  was 
woith  ${M)0  ;  B.,  that  his  was  worth  $800.  They 
ultimately  agreed  to  exchange,  B.  to  pay  flOO  in 
money.  Neither  had  any  knowledge  of  the 
other  B  lot,  but  the  truth  was,  that  A.'s  lot  was 
■worth  $400  only  : — Held,  that  the  doctrine  caveat 
emptor  applied,   and  that  A.  was  entitled  to 


'-  ton). 


enforce  the  contract.     Jfc^ao  v. /'cooin  i-r-i. 
367.  ".i/thy, 

See  Larkin  v.  Oood,  17  Cliy.  585,  p  3.;,, 
Canada  Permanent  Buildimi  and  Saeiu.L  i    /I 
V.  Young.  18  Chy.  566,  p.  3625.  ■"•^'^"■''/\ 


12.  Compensation  or  Almtemcut  (,j  Purduw, 
Monty. 

Semble,  that  this  court  can  ilLcrtt  cwubcnsi  I 
tion  for  improvements  where  tliu  vendor  is  imaLlJ 
to  complete  the  title,  but  suuli  a  decree  will  u  tl 
be  macle  where  specific  perforiiuuK-e  can  i*  ( 
pelled.     Davit)  v.  Snyder,  1  Chy.  ];i4. 

Where  the  owner  of  an  estate  was  iirescntJ 
and  jiermitted  a  third  person  to  agree  for  the  said 
of  his  land,  and  the  purchaser  was  let  into  uA 
session,  who  made  improveiiients,  and  fej 
afterwards  ejected  by  the  owner  (if  the  prniicrt^ 
filed  a  bill  for  payment  of  the  value  of  thost  ij.| 
provements,  the  court  allowed  a  demuritr  loH 
want  of    equity,     lb. 

A  party  agreeing  to  convey  is  l.mind  tod„„| 
free  from  dower,  or  if  the  wife  m  ill  not  reLastf 
then  to  convey  subject  thereto,  « itli  an  abatp 
raent  in  the   purchase    money.      Kimlrnr 
Shexoan,  4  Chy.  578  ;  VanXorman  v.  limiij,ri,[ 
Chy.  599.     See,  also,  Skiimtr  v.  AInmvilli  ''il 
Chy.  148,  p.  3613.  ' "' 

A   purchaser   at  a  public  auction,  from  tlx 
Trust  and  Loan  Company,  filed  a  liill  forfmitij 
performance,  injunction,  and  eoniiiens,  ti(in,  1 
legiiig  misconduct  of  the  company's  agentii  a 
the  sale  and  otherwise,  and  oouseiiuent  ilaDm 
to  him,  which  allegations  were  partly  disproved 
by   the  evidence.      However,   as  the  delayi 
completing  the  title  was  owing  in  a  great  mea 
ure  to  deiendants,  the  court,  made  a  deem  t'ol 
specific  performance  and  injunction  ;  hut  «ith| 
out  costs  or  compensation.     Mukkoii  v.  Tk  TrU 
and  Loan  Co.,  11  Chy.  20*. 

A  vendor  who  contracts  for  the  sale  of 
perty  of  which  he  has  noc  taken  possessinu,  i 
accountable  to  the  purchaser  for  dilapidatiuiist) 
those  in  possession  before  the  vendor  takisf 
session   from  them.     Fi-kun  v.  W'ridr,  IK'tyJ 
245.     See  S.  C,  7  Chy.  598. 

A  vendor  in  possession  is,  in  general,  respow 
Bible  for  dilapidations  that  take  place,  liefore  li 
shews  a  good  title,  where  they  are  sikli  at  i 
prudent  owner,  or  his  tenants,  might  have  pn 
vented.     S.  C,  11  Chy.  245. 

'Where  buildings  are  torn  down  after  a  c 
tract  for  sale,  and  before  the  purchase  taken 
was  bound   to  take   possession,  the  vendor  j 
primil  facie  accountable  for  the  los!i.    lb. 

An  application   by  a  purchaser  in  a  suit  fij 
specific  performance  for  abatement  uf  pruk 
money,    on   the  ground  of  outstanding'  ioi^ 
should    be  made  in   court,   not   in  ck 
Siiinnera  v.    Graham,    I   Chy.  Chamb. 
Spragge. 

A  motion  for  compensation  for  want  0 
session  in  a  specific  perforniancu  suit,  alio 
made  in  court  and  not  in  chanibem.   V'D«ii 
Sinnott,  2  Chy.  Chamb.  446. 

Where  a  purchaser  died  after  paying  tlu 
fourths  of  the  purchase  money,  leaving  an  ir' 
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)en8ation  for  want  of  ] 

■rforniixiioe  suit,  shoolc 

in  chamberB.   t''**'! 

.  44(;. 

(lied  after  paying  thj 
3  money,  leaving  an  1" 


liifl  who  was  entitled  to  a  specific  performance 
I  Uhe  contract ;  and  the  vendor,  at  the  instance 
13  tlie  f 'ministratrix,  conveyed  the  property, 


|-,- L],„i  gi-eatly  increased  in  value,  to  a  third 
wnon,  anil  it  afterwards  passed  into  the  hands 
V  nersons  without  notice  :— Held,  that  the  heir 
"vi  .no  the  vendor  in  equity  for  compensation. 
%^l,hv.  Johnson,  14  Chy.  639. 

ffitha  v'iew  to  fixing  the  amount  of  compen- 

Btiou  enqniry  was  directed  as  to  the  condition 

«ftho  estate  left  by  the  deceased  purchaser,  and 

lether  the  plaintifif  or  the  estate  received  the 

wiit  of  any  part  of  the  purchase  money  on  the 

Ibstnuent  sale  of  the  property.     Ih. 

The  plaintiff  contracted  to  convey  to  defendant 

lot  iu  Brock,  for  which  the  plaintiff  was  to  re- 

a  lot  in  Sydenham,    paying  $150,  with 

inttrest,   in    four   annual  instalments,    as  the 

toerence  in  value.    The  plaintiff  conveyed  the 

ktin  B.  accordincly,  but  defendant  did  not  con- 

fey  the  lot  in  S. ,  nis  claim  to  the  lot  being  under 

i  contract  with  the  crown,  there  being  default 

n  pivm?  the  purchase  money,  and  another  per- 

lor  claiming  to  be  entitled  to  the  patent.     De- 

*n  imt  ultimately,  however,  obtained  the  patent, 

llliouTh  after  several  years  :— Held,    that   the 

Uiiititf  was  not  entitled  to  a  decree  for  the  pay- 

Bent  in  money  of  the  difference  in  the  value  of 

the  two  lots,  but  only  to  a  conveyance  of  the  S. 

«,  the  time  for  his  paying  the  ^I.W  to  count 

m  the  date  of  the  decree.    Oray  v.  Htaior, 

^6Chy.  614. 

The  atlvertisement  of  s.ile  of  a  farm  described 

Ihe  property  as  being   "96  acres  cleared  and 

mltivated,  a  good  log  house,  and  frame  barn  69 

|v  32  on  the  premises;  also,   driving  shed." 

ipon  a  survey  of  the  property  being  made,  it 

Eppcared  that  the  quantity  of  cleared  land  was 

J4<  aires  under  cultivation  and  legal  fence,  and 

B2i  acres  of  pasture  land,    with  some  girdled 

standing,  and  a  few  logs  lying  upon  it, 
iich  had  never  been  miltivated,  and  could  not 
e  until  the  logs  should  be  removed.  The  di- 
joensions  of  tlie  barn  were  .50  feet  by  30,  and 
iien.  was  no  driving-shed  upon  the  property. 
Jhia  hill  filed  by  the  vendors  for  specific  per- 
|)rmance  of  the  contract : — Held,  independently 

stipulation  in  the  conditions  of  sale  pro- 
liiing  for  errors  in  the  advertisement,  that  these 
^fferences  were  such  as  entitled  the  purchaser 
I  ln'  compensated  therefor  ;  and  the  vendors 
ItWng  disputed  the  purchaser's  right  to  such 
jomiwnsation,  were  ordered  to  pay  the  costs  of 

suit.     Thf   Canada    Permanent    Building 
Hi'  V'H'Ihi/ji  Sociely  v.  Young,  18  C'.iy.  666. 

,S«e  Osl>onie  v.  Fannern'  and  Aftchanics'  Build- 
kj  SoMij,  5  Chy.  326,  p.  3632. 


i  13.  Inadequacy  or  Exorbitant  Consiileration. 

[A  partvigreed  to  purchase  for  £200  a  small 

ice  of  land,  worth  intrinsically  not  more  than 

[  lOi.,  to  use  it  as  a  millpoud,  and  in  order  to 

^ttect  himself  against  suits  at  the  instance  of 

t  owner ;  bat  owing  to  a  dispute  as  to  the 

|ete!  and  bounds  of  the  land,    no  deed  was 

ker  executed  until  after  the  purchasf^r's  mill 

ns  ilestroyed  by  tire,  when  the  vendor  cendered 

le  I'.ced,  but  the  vendee  not  then  requiring  the 

I  of  the  land  declined  to  complete  the  agree- 

ient.  The  court  refused  to  enforce  the  con- 


tract, and  dismissed  the  bill  of  the  ve.-^dor,  filed 
for  that  purpose,  with  costs.  The  Vic^-Chan. 
cellors  dissenting.  Bluekicond  v.  Paul,  ■'.  Chy- 
550,  in  appeal ;  S.  C.  in  the  court  below,  ?  Chy. 
394. 

Where,  by  a  contract  for  sale  of  land,  it  was 
stipulated  that  in  the  event  of  interest  on  the 
unpaid  purchase  money  beiti^  uiipaitl  at  tlie  end 
of  each  year,  the  same  should  be  added  to  the 
principal,  the  court  refused  to  decree  specific 
performance  by  the  vendor  on  i)aynient  of  the 
principal  and  simple  interest  only,  except  upon 
payment  of  the  interest,  according  to  the  agree- 
ment ;  and,  sumble,  that  the  veniieo  would  iu 
like  manner  have  l)een  bound  to  pay  this  amount, 
if  the  bill  had  been  filed  by  the  vendor,  seeking 
to  enforce  the  sale.  IhmU'.rmn  v.  D-'tknoti,  !) 
Chy.  379. 

A  contract  to  Imj  specifically  performed  inust 
be  equal,  fair,  and  certain  in  its  terms,  and 
founded  on  good  consideration.  Where,  there- 
fore, a  woman,  under  the  impresaion  that  she 
held  a  life  interest  in  two  aces,  when  she  M'as 
entitled  to  the  fee  and  also  an  annual  allowance 
of  £10,  partly  in  cash  and  partly  in  produce, 
charged  upon  other  lands,  agreed  to  sjll  her  in- 
terest in  such  two  acres  to  the  owner  of  the  otlier 
lands,  in  consideration  of  his  paying  her  the  £10 
all  in  cash,  the  court  refused  specific  perform- 
ance.    Earley  v.  McQdl,  1 1  Chy.  75. 

The  owner  of  land  promised  the  plaintiff's 
father  that  if  ho  would  niai-ry  his  daughter  ho 
would  give  him  50  acres  of  land  ;  and  after  the 
marriage  he  did  execute  a  bond  to  him  for  a  con- 
veyance thereof,  reciting  the  payinout  of  §300  as 
the  consideration  therefor.  The  bond  also  con- 
tained :i  recital  that  the  obligor  desired  that  tlie 
land  should  go  to  the  male  issue  of  his  daughter 
and  her  husband.  The  obligee  having  die<l,  a 
suit  to  compel  the  specific  performance  of  the 
agreement  was  filed  by  his  infant  heiress,  to 
which  the  obligor  set  up  the  defence  of  want  of 
consideration ;  as  also  a  (tcnial  of  having  executed 
the  bond.  At  the  hearing  Blukc,  V.(".,  refused 
to  allow  a  supplemental  answer  to  Ikj  filed  setting 
up  a  defence  as  to  the  estate  agreed  tr  be  con- 
veyed ;  and  being  of  opinion  that  there  was 
an  adequate  consideration,  made  a  decree  for 
specific  performance  of  th-j  agreement,  with  costs ; 
which,  on  rehearing,  was  affirmed,  with  costs. 
Boyd  V.  Shouldice,  22  ('by.  1. 


14.  Deficitnu^'  ii    'h'O/.crfii  Sold. 

A  parcel  of  land,  surveyed  and  laid  off  into 
building  lots,  was  offered  for  sale  by  auction, 
when  M.  purchased  two  of  such  lots  at  an  aggre- 
gate sum  of  £70.  The  plan,  by  wliich  the  pro- 
perty was  sold,  stated  in  the  margin  that  it  was 
drawn  upon  a  scale  of  four  chains  It  the  inch  ; 
in  reality  the  sca^c  was  tliree  chains  to  tiie  inch, 
but  this  was  not  discovered  until  after  the  con- 
veyance had  been  executed,  and  the  jiurchase 
money  paid.  The  purchaser,  M.,  filed  a  bill 
praying  re-payment  of  a  ])roportionate  amount, 
or  a  conveyance  of  a  sufficient  (piantity  of  the 
adjoining  land  to  make  up  the  deficiency.  The 
court,  under  the  circumstances,  considered  that 
the  plaintiff  was  not  entitled  to  the  rtUef  asked, 
and  dismissed  the  bill  with  costs  ;  but,  sci-.ible, 
that  if  the  conveyance  had  not  been  male,  or 
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the  purchase  money  not  fully  paid,  he  would 
havu  been  entitled  to  relief.  McCall  v.  Fai- 
thorne,  10  Chy.  324. 

Tlie  plaintiff  sold  to  defendant  a  lot.  The 
contract  did  not  mention  the  number  of  acres  ; 
the  conveyance  stated  it  to  be  200  acres,  more 
or  less  ;  the  covenants  did  not  warrant  the 
quantity.  Part  of  the  purchase  money  remained 
as  a  lien  on  the  land,  and  many  years  afterwanls, 
but  before  it  was  fully  paid,  the  vendee  dis- 
covered that  there  was  a  deficiency  of  24  acres 
in  the  supposed  contents  of  the  lot : — Held,  that 
he  was  not  entitled  to  compensation  from  the 
plaintiff  for  deficiency  as  against  the  unpaid 
purchase  money.     FoUis  v.  Porter,  11  Chy.  442. 

The  advertisement  of  sale  of  a  farm  described 
it  as  being  "96  acres  cleared  and  cultivated,  a 
good  lt)g  house,  and  frame  barn  (iO  by  32  on  the 
premises  ;  also,  driving-shed."  Upon  a  survey, 
it  appeared  tliat  the  cleared  land  was  74^  acres 
uncier  cultivation  and  legal  fence,  and  12J  acres 
of  pasture  land,  with  some  girdled  trees  standing, 
and  a  few  logs  lying  upon  it,  which  hatl  never 
been  cultivated  and  could  not  be  until  the  logs 
on  it  shonhl  be  removed.  The  dimensions  of 
the  barn  were  50  feet  by  30,  and  there  was  no 
driving-shed.  On  a  bill  filed  by  tUe  vendors  for 
specific  performance  ; — Held,  independently  of  a 
provision  in*  the  conditions  of  sale  for  errors  in 
the  advertisement,  that  tlicse  differences  entitled 
the  i)urcha8er  to  compensation  ;  and  the  vendors, 
having  disputed  such  right,  were  ordered  to  pay 
the  costs  of  suit.  Ciuiada  f\'rMajm)t  Building 
and  Savinijs'  Ifiociety  v.  Yoinxj,  18  Chy.  560. 

Where  a  purchase  was  made  of  300  acres, 
"  more  or  less,"  and  upon  a  survey  being  made 
of  the  lands,  they  were  found  to  contain  only 
244  acres  :— Ileld,  that  tliis  was  such  a  difference 
as  entitled  the  purchaser  to  con'.pensation  ;  and 
the  fact  that  the  l.iuds  were  alleged  to  be  of  but 
cojnparatively  small  value,  could  not  affect  the 
right  of  the  purchaser  to  an  allowance  for  the 
deficiency.  Tlie  {)urchase  wivs  <>f  a  mill  site  and 
mill.  Subseciuently  it  appeared  that  the  vendor 
had  previously  sold  the  right  to  take  water 
for  the  purpose  of  Hoatiiig  logs,  which  fact  was 
not  ccmimunicated  to  the  purchaser  on  neuo- 
tiating  for  such  purchase.  Held,  that  this  also 
was  a  subjojt  for  compensation.  Wardvll  v.. 
Triiwuth,  24  Chy.  4()r>. 


15.    Vendor  Froctpdinij  at  Law. 

AVhere  under  the  terms  of  the  contiact  the 
purcliaser  is  let  into  possession,  but  on  his  de- 
fault the  vendor  brings  ejectment  and  turns  him 
out,  the  vendor  cannot  afterwards  obtain  spe- 
cific performance,  but  he  has  a  right  to  come 
into  tliis  court,  in  order  that  either  the  contract 
may  be  specifically  performed  or  the  purchaser's 
rigiits  so  oound  as  to  enable  the  vendor,  to  dis- 
pose of  the  property.  O'Neal  v.  McMahon,  2 
Chy.  145. 

Where  a  vendor  brought  ejectment,  and  turned 
the  heirs  of  the  purchaser  out  of  possession,  he 
was  .held  to  liave  disabled  himself  from  coming 
to  the  court  for  specific  performance,  and  could 
only  do  so  in  order  to  bind  their  interests  in  such 
a  manner  as  to  render  the  property  saleable. 
Under  such  circumstiuices,  the  vlaintiff  having 
placed  himself  in  a  false  position  t>y  reasou  of  the 


proceedings  at  law,  the  court  deprived  him  of  V  ■ 
costs  up  to  decree,  but  gave  him  bis  costs  sulsT 
quent  thereto.     Hawn  v.  Cunhhn,  20  Chy  "la" 

Upon  a  contract  for  sale  the  purchaser  was  let 
into  possession  ;  the  vendor,  instead  nf  comnlv 
ing  with  his  vendee's  demand  for  an  aUtraot 
brought  ejectment,  so  as  to  comjiel  iiayment  of 
the  purchase  money ;  and  the  purchaser  defemleil 
that  action,  and  did  not  proceed  in  this  cmrt 
until  the  vendor  had  recovcru<l  judgment  On 
investigating  the  title  it  was  found  to  he  liad. 
The  court,  althoujjh  it  gave  the  purehaser  rehef 
so  far  as  restrainnig  the  proceedings  in  eject. 
ment,  refused  him  his  costs  of  his  defenee  at  law' 
but  ga\  e  him  his  costs  in  this  court.  ]\'hmi ,' 
Sutton,  \2  Chy.  nX 

In  June,  1869,  D.  agreed  to  sell  and  uonvevtft 
H.  278  acres  of  land  f<)r  .?2,7S0,  payulle  W.\^l 
tain  instalments,  aX  certain  speeilieil  times ;  the 
agreement  signed  by  the  parlies  expressing' tliat 
time  was  "to  be  of  che  e-sseiicc  of  the  liari;ain" 
In  January,  1871,  H.,  by  a  similar  instriniant 
agreed  to  sell  to  the  plaintitt'  UK)  acres  for  .<!  (hjo' 
to  be  paid  to  D.,  U]jon  the  terms  eontainc'il  in 
the  said  recited  agreement  ;  and  the  jilaintiff 
then  paid  D.  $()0  on  .account.  HotL  H.  ami  the 
plaintiff  were  admitted  into  possession  df  their 
lands,  on  the  execution  of  the  respective  ai;rfe- 
nicnts,  and  so  continued  until  1«74.  In  Kehriiary 
of  that  year  both  H.  and  the  plaintill' were  in 
arrear,  nothing  having  been  jiaid  siiae  KS71,  aii4 
D.  complained  to  H.  of  this,  and  of  the  maimer 
in  which  the  ])reniiscs  were  managed,  and  it  sas 
then  agreed  between  1).  and  H.  that  I),  sluiuld 
bring  an  action  of  cjectuici.t,  11.  agreeing  tn  uiy 
the  costs  thereof,  and  all  arrears  of  [jurchase 
money,  together  with  an  inerea.sed  rate  uf  in- 
terest.  Ejectment  was  accordingly  linnight  l.y 
D.  against  H.  and  the  pliiintitV ;  Imt  hefure  the 
sunnnons  was  served,  or  the  plaiiitilf  was  a\iare 
of  the  proceeding,  be  paid  to  the  attorney  »i  \\ 
§100,  who  endorsed  a  receipt  for  the  aiiKiiintna 
the  agreenieiit  between  H.  and  the  iilaintiH' asa 
payment  "on  within  agreement.'  11,  tii"k  no 
steps  to  defend  the  ejectment,  and  l»  leciivemi 
judgment  therein,  although  the  jil'iintitf  ap- 
peared, and  tried  to  defend  for  his  KK)  acres;] 
and  a  writ  of  possession  was  issued,  and  delivered 
to  the  sheriff,  with  directions  to  give  ]iiissession 
to  H.  for  L>.,  which  was  done  aeeordiiigly,  and 
H.  was  continued  in  possession  under  an  ar^allg^ 
ment  for  an  exte.nsion  of  the  time  for  |iaymtiitofi 
principal  and  interest.     On  a  bill  filed  liy  the 

idaintiff  against  H.  for  speeitic  perhjriaaiice  ;- 
leld,  under  these  circumstances,  that  the  receipt 
by  \).  of  the  §100  after  default,  had  waived  the 
condition  making  time  of  the  essence  if  tliecDU- 
tract  ;  but  that  having  either  oinilted  tosetupj 
these  facts  in  defence  of  tlie  ejeetnieiit,  or  that 
having  so  set  them  uj),  they  did  not  furiu  an 
answer  to  the  proceeding,  the  court  refused  to 
open  up  the  question  after  the  adjiidioatiuii  at 
law,  and  dismissed  the  bill  with  costs.  Dmiit- 
eat  V.  Jlelvu;,  22  Chy.  433. 

See  Stuart  v.  McXuh,  10  Chy.  234,  p.  W| 
McAvoy  V.  SimpMu,  6  L.  J.  94,  p.  'i&l 


16.  De/aidt,  Belai/,  or  Lachei. 
(a)  Delay  in  SuiiKj. 
The  vendor  at  the  time  of  enteriiiK  '"t*  '^J 
coutract    received    one-fifth   of  the  [luali' 
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_„nev  the  balance  being  paj'able  in  four  annual 
•  ulmento,  wi'l  ^^^  vendee  took  poasesaion  and 
""tinned  to  occupy  the  land,  but  made  no  fur- 
Tr  payment,  notwithstanding  frequent  applica- 
Ij  J    About  three  years  after  the  contract  the 

mlor  re-sold  and  conveyed  the  land  to  another 
^rtv  who  hatl  notice,  and  the  purchaser  brought 
Ltmeiit  against  the  first  vendee,  who  filed  a 
hll  for  specific  performance  of  the  contract 
I  iminst  the  ven<lor  and  such  second  purchaser  :— 
M\  that  the  delay  was  not  sufficient  to  disen- 
title the  plaintiff  to  the  relief  sought.  O'Kee/e 
T.  r,ii//w,  2  Chy.  i>5. 

s^mlile,  that  the  peculiar  condition  of  real 
tropcrty  in  this  province,  and  the  peculiar  prac- 
bct  which  has  grown  up  in  relation  to  sales, 
may  require  a  modification  of  English  cases, 
Kitii  roL'''"''!  to  tlie  doctrine  of  laches  as  afifecting 
the  right  to  specific  ))erfonnance.     J  b. 

Semble,  that  when  one  i)arty  to  a  contract  (in 
wbiiii  time  is  not  of  the  essence)  desires  to  put 
ID  end  to  the  contract,  in  consequence  of  the 
li^hM  of  the  other  yMiy  thereto,  the  proper 
BiKle  of  doing  so  is  to  give  notice  that  unless 
completeil  within  a  period  to  be  fixed,  the  con- 
tnct  will  be  considered  at  an  end.     lb. 

ll.lay  in  tiling  a  bill  to  enforce  a  disputed 
urtemcut  for  a  partnership  was  considered  suffi- 
ciently iiccounted  for  by  evidence  of  an  unan- 
iweral  nroposal  for  an  arbitration,  and  of  cor- 
resiHindence  between  the  plaintiflF  and  his  so- 
Icitore  before  suit.  Jlaijijurt  v.  Allan,  4  Chy. 
K. 

Where  the  purchaser  is  not  let  into  possession. 
Ifkt  delay  on  bis  part  in  taking  steps  to  enl.  vcv 
■liiu'ontr.-jct  will  disentitle  him  to  specific  ix-i 
Ifonnaiice,  considered.  Hook  v.  MrQiiefii,  2 
[rhy.  400;  .i.  ('.,  affirmed,  4  thy.  231.  Esten, 
|V.C'.,  diss. 

In  this  country  a  much   less  delay  will,  in 
liMny  cases,  lie  sufficient  to  bar  specific  perform- 
ina'  than  would  be  sufficient  in  England.    .S'.  C, 
*Chy.  231. 

.\  [wrsoii  in  possession  of  lands  contracted,  in 
pMS,  fur  the  purcluise  thereof,  and  about  a  year 
ilterviards,  having  paid  nothing,  absconded  from 
'ie  iirovini'e,  leaving  bis  family  in  possession. 
i.Iune,  18.")0,  the  owner  obtained  possession  by 
|ije(tiiient,  and  in  January,  1851,  sold  the  pro- 
lerty  to  another  purchaser,  who  remained  in 
iSMsion  until  September,  1853,  and  la'd  out 
irgeimms  in  ininrovementB,  when  the  original 
reiiilce  iusigned  iris  agreement  to  the  plaintiff, 
Irhii  there\ipou  filed  a  bill  for  si>ccific  perform- 
nice  o:  the  agreeinent.  The  court  dismissed  the 
,  with  costs.  I'ltn  Wagner  v.  Terryberri/,  5 
Hy.  324. 

The  vendor  let  the  purchasers  into  possession, 
Imt  some  years  afterwards,  <  n  default  in  pay- 
Vent  iif  the  purchase  money,    the  vendor  ob- 
aiueil  jiossesiion  l)y  ejectment.     Subsequently 
ibe  jrarohase  1  ioney  was  tendered  and  refusetl, 
111  the  piircmisers  took  no  steps  for  eighteen 
>««  to  enforce  tbeir  claim,  during  all  which 
|iiue  the  vendor    remained    in    possession    as 
Tier ;  the  property,  during  the  interval,  liav- 
8  increased  v«ry  much  in  v-Uue.     A  bill  filed 
r  the  purchasers,  and  subsecjuently  revived  by 
Heir  representatives,  was  dismissed,  with  costs. 
^mnl  V.  Binlsall,  8  Chy.  415. 


In  1850,  the  owner  of  100  acres  of  land,  with 
the  view,  as  was  admitted,  of  retaining  his  son 
upon  the  property  and  settling  him  in  life, 
agreed  to  convey  to  him  in  fee  50  acres,  worth 
at  least  £150,  upon  payment  of  £C)0,  in  six  yian 
without  interest,  and  executed  a  bond  for  that 
purpose.  After  this,  the  son  went  to  work 
aliout  the  country,  and  resided  some  years  at  a 
distant  part  of  the  province,  sometimes  return- 
ing when  out  of  employment  and  residing  with 
the  other  memliers  of  bis  father's  family,  and 
during  such  residence  assisting  in  the  usual 
work  of  the  farm.  Nothing  was  ever  paid, 
although  it  was  alleged  the  sou  was  entitled  to  a 
credit  for  services  rendered.  After  alwut  ten 
years  the  son  filed  a  bill  to  enforce  a  specific 
performance  of  the  contract  evidenced  by  the 
Doiul,  and  obtained  a  decree.  Upon  appeal  this 
decree  was  reversed,  and  the  bill  dismissed  with 
costs,  unless  the  plaintifi'  sliouhl  within  one 
month  deliver  up  the  bond  to  be  cancelled  :  in 
that  event  the  dismissal  to  be  without  costs. 
Draper,  C.  J.,  and  Esten,  V.  C,  diss.  Evans  v. 
EvmiK,  2  E.  &  A.  156, 

Mere  delay  of  a  party  to  enforce  his  claim  at 
law,  furnishes  no  ground  for  this  court  interfer- 
ing witli  his  legal  right,  altbought  it  might  bo  a 
good  answer  were  he  seeking  specific  perform- 
ance for  the  contract  here.  Allan  v.  S'l'irman, 
13  Chy.  3f)4. 

The  intestivte  contracted  with  defendant  for 
the  purchase  of  a  village  lot  in  Bothwell,  and 
paid  part  of  the  purchase  money.  The  vendor 
afterwards  agreed  to  build  on  the  jireiiiises,  for 
which  the  purchaser  was  to  pay  by  instalments, 
:.nd  the  vendor  was  to  )io)il  possession  .and  re- 
ceive the  rents  meanwiiile  on  aoconiit.  The 
purchivaer,  having  made  default,  died  intestate, 
leaving  no  other  means.  The  heirs  having  laid 
by  for  a  number  of  years,  until  oil  wiis  dis- 
covered near  Bothwell,  anil  property  hail  risen 
in  value,  tbeir  bill  to  enforce  the  purcliase  was 
dismissed,  with  costs,  on  the  ground  of  laches, 
W'alUrr  v.  liroirn,  14  Chy.  237. 

Where  a  purchaser  died  after  paying  three- 
fourths  of  the  purchase  money,  leaving  an  in- 
fant heir,  who  was  entitled  to  specific  perform- 
ance of  the  contract  ;  and  the  vendor,  at  the 
instance  of  tlie  adniiiristratrix,  conveyed  the 
property,  which  bad  greatly  increased  in  value, 
to  a  third  person,  and  it  afterwards  passed  into 
tlie  hands  of  permms  without  notice:  —  Held, 
that  the  heir  could  sue  the  vendor  in  equity  for 
connjensatioii.  There  was  a  lapse  of  fourteen 
years  after  the  vendor's  conveyance,  before  the 
bill  for  compensatioi!  was  filed,  the  heir  having 
l)een  a  minor  all  this  time  : — Held,  that  the 
vendor  hiiving  ojvu.sed  this  delay  by  his  own 
arrangement  with  the  infant's  relations,  which 
deprived  the  infant  of  their  protection,  this 
lapse  was  no  bar  to  the  suit.  Forsi/th  v.  John- 
son,  14  Chy.  (i.'lO. 

Quft're,  whethei  delay  in  the  prosecution  of  a 
suit  for  s))ecific  performance  nnvy  be  a  liar  to 
relief  at  the  hearing — VaiiKougbnet,  ( '.,  being  of 
opinion  th.it  it  is  no  bar— Esten,  V,  C,  holding 
the  opposite,  and  iSpragge,  V.  C,  giving  no 
opinion. .  There  having  been  delay  in  bringing 
the  suit,  and  ureat  delay  in  prosecuting  it,  Esten, 
V.  C,  at  the  ncaring  directed  a  reference  to  the 
Master  to  cnipiiro  as  to  the  cause  of  the  latter 
delay.     The  Master  leported  that  the  cause  was 
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the  plaintiff's  poverty.  On  further  directions 
the  bill  was  disinissed.  VonKoughnet,  C,  diss. 
McMahon  v.  O'Neil,  16  Chy.  679. 

On  the  removal  to  other  premises  of  the  plain- 
tiff, to  whom  the  defendant  had  sold  the  good- 
will of  the  business  as  an  innkeeper,  the  owner  of 
the  property  induced  defendant  to  accept  a  new 
lease  and  to  resume  business,  and  agreed  to  save 
defendant  harmless  in  respect  of  his  obligation 
to  the  plaintiff  not  to  carry  on  business  there. 
The  new  lease  was  made  on  the  1st  October,  and 
between  that  date  and  the  17th  November  de- 
fendant provided  new  furniture.  The  plaintiff 
had  some  knowledge  of  the  defendant's  intention 
to  resume  business,  and  of  his  proceedings  for 
that  purpose.  On  the  19th  of  November  the 
plaintiff  filed  a  bill  to  enforce  defendant's  obliga- 
tion :^-Held,  that  the  lapse  of  time  was  not  such 
as  to  be  any  defence.  Mosaop  v.  Mason,  17 
Chy.  360.    See  ^S*.  C.  in  appeal,  18  Chy.  453. 

A  contract  in  writing  for  the  sale  of  land  had , 
not  been  acted  on  during  the  vendor's  life. 
Possession  was  afterwards  taken  t,j'  the  vendee, 
but  no  improvement  made.  In  a  suit  for  specific 
performance  brought  by  the  vendor's  heirs 
against  the  vendee's  heirs  after  the  latter  had 
come  of  age,  the  evidence  given  threw  consider- 
able doubt  on  the  contract : — Held,  that  the 
doubt,  coupled  with  the  delay,  was  sufficient  i,o 
prevent  the  contract  being  enforced.  Kelbi  v. 
Stceeten,  17  Chy.  372. 

In  1846  defendant  contracted  to  sell  a  building 
lot  in  Toronto  to  the  plaintiff's  father  (one  of 
defendant's  workmen)  for  $500,  payable  in  eight 
annual  instalments.  The  purchaser  built  two 
small  houses  on  the  lot,  and  died  ia.  1856  intes- 
tate. The  plaintiff,  his  only  child,  immediately 
afterwards  enlisted  and  left  Canida,  leaving  a 
power  of  attorney  with  one  A.  \,o  manrtgc:  Tiis 
affairs  ;  he  was  not  qril'e  of  age  at  this  time.  In 
February,  1859,  defendant  brouj'ht  ejectment, 
and  A.  in  the  following  March  i\lod  it  bill  in 
plaintiff's  name  for  specific  perfoi-msTi'je  of  the 
contract.  Defendant  claimed  that  there  was 
about  $800  due  thereon,  and  the  claim  appeared 
to  be  confirmed  by  a  book  produced  by  a  book- 
keeper of  defendant,  who  was  examined  as  a 
witness.  The  value  of  the  property  at  the  time 
was  about  $700.  A.,  believing  defendant's  re- 
presentations, agreed  with  him  to  dismiss  the 
bill,  with  costs,  and  gave  up  possession  to  defen- 
dant. Some  yearc  afterwards  the  plaintiff  re- 
turned, and  discovered  that  not  one-half  the 
amount  so  claimed  by  defendant  was  due  at  the 
time  of  dismissing  the  bill,  and  thereupon  filed  a 
bill  for  specific  performance,  and  proved  this 
stiite  of  the  account  from  entries  in  the  books  of 
defendant  and  otherwise  : — Held,  in  vieW  of  the 
misrepresentations  of  the  defendant  and  the 
absence  of  the  plaintiff,  that  the  plaintiff's  righ  i 
to  a  decree  was  not  barred  by  lapse  of  time. 
Larkin  v.  Oood,  17  Chy.  585. 

See  The  Corporation  of  the  County  of  Huron 
V.  Kn-r,  15  Chy.  265,  p.  3607. 


(b)  Other  Laches. 

In  ejectment  defendant  set  up  an  equitable 
defence,  that  he  had  been  induced  to  work  and 
serve  the  plaintiff  and  manage  his  affairs  for 
many  years,  by  plaintiff's  representations,  pro- 


mise, and  agreement,  to  give  him  the  land  »bJ 
the  immediate  possession  tliereof,  as  a  r   ^ 
therefor  :  that  defendant  was  put  into  \m^- 
accordingly  and  worked  the  land  and  made  iZ" 
provements,  Ac.  :  that  subsecjiiently,  in  furti, 
ance  of  such  representations,  (fee,  and  \^ 
sideration  of  such  work  and  scrviits  ni-ij'^ff 

fi^f*  f  xT""u"  "S'^^'n^"*  t"  ^^^ive  detc'nda!it 
the  land,  thereby  conhrmnig  lum  in  yiossessiim. 
and  defendant  thereafter  made  iinpniveiiir.  t' 
and  was  assessed  and  paid  the  taxcR  :  that  d'  1 
dant  had  paid  the  full  considtiatifni  and'^iH." 
formed  all  conditions  to  entitle  liim  to  h(,n  I 
possession  of  the  land  and  to  all  the  hlajnt  ff 
rights  therein.    At  the  trial  the  t'lnitahlL'  dofc'n  '  I 
was  proved,   the  agreement  nifntidned  liavjn"! 
been  signed  in    1865;  but  it  was  iirp'rl  tliati 
because  defendant,  being  out  of  ])<)8.scssi(in  hvi  I 
in  1874  procured  one  E.,  the  phintiff's  tenant 
to  give   him   possession,  iiifdiniing  him  of  lij, 
claim,  and  hatl  paid  the  plaintiff  S70  rent lUkliv I 
E.,  he  was  estopped  from  denying  the  idaiutiff'i 
title  ;  and  further,  that  defendant,  havini;  l^eo 
out  of  possession  for  nine  years,  w;isest<i]mi.,iu.| 
his  laches  :— -Held,  that  under  the  Adniinistrii- 1 
tion  of  Justice  Act  defendant  was  entitleil  to  I 
hold    possession,    and   to  have  the   aureenaiitl 
specifically  performed,  though  hefcire  that  act hel 
must  have  filed  his  bill  for  sjie(!itic  perf(]nnaiice  I 
and  for  an  injunction  restraining  the  ejeetniint' 
that  neither  the  manner  in  whioh  he  olitai.ifi 
possession,  nor  his  laches,  could  defeat  his  ril'lil 
to  specific  performance  of  the  agreement,  wliick 
had  been  fully  executed  on  his  jiart.    The  ver-i 
diet  for  defendant  was  therefore  ordered  to  stand 
and  a  decree  made  for  a  perpetual  injnnetifiii| 
against  the  ejectment,  and  for  a  conveyance  of 
the  land.      Westyate  v.  WcKlijate,  28  ('.  1'.  28.1. 

To  an  action  by  a  legatee  against  tjie  extcntonj 
and  residuary  devisees  of  a  testator,  ulle(,'iiij!  a 
express  acreement  by  all  to  jiay  interest  U|«.ii  i| 
legacy  which  by  law  was  not  recioveraldc,  ti.. 
executors  pleaded,  and  judgment  was  fjivin  ii| 
their  favour  ;  but  judgment  went  again.st  M 
residuary  devisees  by  default,  who  af"erw.wU 
filed  a  bill  against  the  executors,  claiming  sijailid 
performance  of  a  covenant  by  the  executfirs  tol 
indemnify  against  the  claim  of  such  legatee  ;- 
Held,  affirmmg  the  decree  below,  that  their  "wi 
default  having  been  the  cause  of  judgment  \m 
ing  against  them,  there  was  no  gr/und  fnrthJ 
residuary  devisees  coming  into  e(juity  for  imleml 
nity.  Crooks  v.  Torrance,  8  Chy.  2i'() ;  .V.  (',, 
Chy.  518. 

Where  the  agreement    was   that  defend; 
should  advance  money  on  the  jjiirehase  ef  thi 
land,  and  that  the  plaintiff  should  have  the  riijlil 
to  repurchase  the  same  by  a  certain  ilav,  n|«i 
payment  of  the  amount  so  ailvanccil,  ami  intd 
est,  together  with  what  was  paid  hy  defendi 
for  improvements   and  insurance,  ,".nd  it 
expressly  stipulated  that  time  should  lie  oil 
essence  of  the  contract : — Held,  that,  altli 
the  court,  as  a  general  rule,  will  hold  a  nartjlj 
perform  such  a  contract  within  the  time  liniitw 
yet  it  may  and  will  admit  liini  to  shew  r.g 
and   valid  reason   for  non-perfonnance  niti 
such  time,  and  in  that  case  may  nnler  sjifi 
performance.     MaSweenei/  v.  Kay,  ISt'liy 

The  defendant,  a  man  of  weak  intellect,  i 
fraudulently  induced  to  execute  a  qiiitfl* 
deed  of  certain  land  to  which  he  was  entitled 
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V»tl»w  bnt  no  consideration  was  given  for 

'     V.  deed  '  The  land  was  afterwards  conveyed 

!  the  nlaintiffs  in  these  suits,  for  valuable  con- 

J  ration     After  the  lapse  of  more  than  fifteen 

lira  the  defendant  brought  ejectment  against 

nrniaintiff,  and  it  was  decided  that  the  legal 

Se  hwl  not  passed  by  the  deed  executed  by 

km    lliB  lilaiiitiffa  thereupon  instituted  pro- 

Sinirs  in  this  court,  to  reform  the  deed  exe- 

tXl  by  dcfcn<lant,  or,  treating  it  as  a  contract 

mlv  for  a  specific  performance  thereof  :— Held, 

lihatthonch  the  laches  and  acciuiescence  of  the 

I  efenclant  for  so  long  a  period  might  br  a  reason 

I  for  refusing  him  relief,  were  he  a  plaintiff,  still 

they  were  no  ground    for  gn.-..ting  tie  relief 

licnibt-  and  the  court  dismissed  the  bill  with 

Icwte.   'Lieinijitoiie  v.  Acre,  and  Wallace  v.  Acre, 

|15Chy.  610. 

I  On  a  sale  of  land  it  was  agreed  that  the  pur- 
Ichaser  might  pay  the  price  by  doing  certain 
Ichoppina  on  other  land  of  the  vendors,  ^o 
Itime  was  fixed  for  this  work.  On  a  bill  by  the 
Iptrchascr  for  specific  performance  :  —  Held, 
iLt  lie  was  not  to  be  treated  as  in  default, 
Ijoastolose  his  right  to  specific  performance, 
Krithout  proof  of  having  neglected  to  do  the 
iTwk  after  request.     Brand  v.  Martin,  U)  (Jhy. 

The  defendant  sold  to  the  plaintiff  the  good 
fill  of  tlie  business  of  an  innkeeper  which  he 
j»as  carrying  on  in  London,  in  this  province, 
nderthe  name  of  "Mason's  Hotel"  or  "  Western 
hotel":— Held,  that  the  sale  of  the  good-will 
implied  an  obligation  enforceable  in  equity  that 
liic  defendant  would  not  thereafter  resume  or 
»rry  on  the  business  of  an  innkoeper  in  Ijondon, 
mlerthe  name  of  "Mason's  Hotel,"  or  "  West- 
1  Hotel ; "  and  would  not  resume  nr  carry  on 
|hc  Inisintss  of  an  innkeeper,  under  any  name  or 
iiaiiy  manner,  in  the  premises  in  question  ;  and 
■ould  not  hold  out  in  any  way  that  he  was 
krryiiig  on  tlie  Inisiness  formerly  carried  on  by 
kiin  under  tlie  said  names,  or  either  of  them. 
Rid,  ai.^o,  that  the  plaintiff's  removal  to  other 
iMinses,  fifteen  months  before  the  expiration  of 
le  torni,  in  onscquenco  of  the  burning  down  of 
fce  staliling,  did  not  relieve  the  defendant 
fm  his  obligation.    Moasop  v.  Manun,  18  Chy. 

i  See  Youiuj  v.  Brown,  6  Cl.y.  402,  p.  3645  ; 
"ivil/iVfv.  Slroii'i,  8  (Jhy.  320,  p.  3611  ;  Formjth 
i.Wii-(on,  14Chy.  639,  p.  3630. 

I  See,  also,  Shaw  v.  Bnrrell,  2  0.  3.  20. 


17.  lii'scixxion  of  Contract. 

A.  having  agreed  to  accept  a  lease  of  laud, 

Visteil  pertinaciously  upon  a  stipulation  being 

I  the  lease  whicli  it  was  shewn  he  had  no  right 

\andwhi;hhe  ultimately  waived  ;  but,  having 

Rviiiusly  declared  he  would   never  accept  n 

Me  which  did  not  agree  with  his  interpretation 

I  the  coutmct,  the  owner  of  the  land  treated  the 

«ment  as  at  an  end,  and  proceeded  to  erect  a 

^nalile  Iniilding  mu  it.     A.   thereupon  filed  a 

1  for  specitio  ;Kirforniance  of  the  agreement 

»nling  to  the  interpretation  of  the  lessor, 

i  the  eoiirt  decreed  it,   but  without  costs. 

Me,  V.  C.,  diss.     Gray  v.  Sprimjer,  5  Chy. 

"   But, 


On  appeal,  the  decree  was  reversed,  and  the 
bill  dismissed,  with  costs.  Spragge,  V.  C,  diss. 
S.  C.  7  Chy.  276. 

After  contracting  for  the  purchase  of  land,  the 
vendee  discovered  a  deficiency  in  the  quantity 
sold,  and  insisted  upon  an  abatement  of  price. 
After  negotiations  in  respect  of  title  as  well  aa 
the  deficiency,  the  purchaser  proposed  to  waive 
the  contract  upon  the  vendor  i)aying  the  costs 
incurred  by  the  purchase,  and  interest  on  the 
purchase  money  from  the  time  of  the  contract, 
which  was  acceded  to  by  the  vendor.  After 
some  weeks,  a  bill  of  charges  was  furnished  to 
the  vendor's  solicitor,  but  he  tendered  the  amount 
less  three  items,  to  which  he  objecte<l,  amount- 
ing in  all  to  about  £4  or  £.5.  A  few  days  after- 
wards he  offered  to  pay  the  full  amount  of  the 
costs,  but  this  was  also  refused,  and  a  bill  was 
filed  for  specific  performance  : — Held,  that  there 
was  no  abandonment  of  the  contract,  and  that 
the  plaintiff  was  entitled  to  have  it  specifically 
performed.     McDonald  v.  Jarvix,  5  Chy.  568. 

In  18.50  S.  agreed  in  writing  with  M.  to  pur- 
chase 100  acres.  S.  having  paid  part  of  the 
purchase  noney,  offered  the  remainder,  and 
required  his  conveyance.  M.  then  stated  that  he 
hart  no  title,  and  offered  to  pay  back  the  money, 
and  allow  S.  to  remain  in  quiet  possession  of  the 
land.  This  was  done,  and  the  contract  was 
given  bj'  S.  to  M.,  to  be  rescinded.  M.  then 
conveyed  to  his  son,  who,  with  knowledge  of 
these  facts,  brought  ejectment  against  S.  At 
the  trial  the  agreement  was  held  to  be  an  r  Imis- 
sion  by  S.  of  the  title  of  the  plaintiff  at  law,  and 
the  plaintiff  had  a  verdict.  On  a  bill  for  8j)ecific 
performance  and  to  stay  the  action  at  law  : — 
Held,  that  the  rescission  of  the  ccmtract  was  only 
conditional,  M.  then  undertaking  not  to  disturb 
the  plaintiff  in  possession  :  that  the  use  made  of 
the  contract  at  the  trial  at  law  re-established  it 
as  against  M.  and  his  co-defendant,  and  that  the 
plaintiff  was  entitled  to  specific  performance,  and 
to  a  x)erpetual  injunction  against  the  action  at 
law.  Spragge,  V.  C,  diss.  Stuart  v.  McXab, 
10  Chy.  234. 

See  Orattrje  v.  Conroy,  1  Chy.  198,  p.  3636  ; 
Fid-en  V.  Wriile,  7  Chv.  598,  p.  .3650 ;  Carroll 
V.  McDonald,  15  Chy.  329,  p.  3636. 


18.  Practice, 

(a)  Partien. 

In  proceeding  against  the  heir-afi-law  of  a  pur 
chr.8er  for  specific  performance  oi  rescission  o' 
the  contruot,  the  personal  representative  of  the 
''ci,eased  is  a  necessary  i)arty,  |eveii  though  an 
executor  de  son  tort  is  a  defendant,  and  though 
nu  administration  had  been  taken  out  before  the 
filing  of  the  bill.  O'Neav  v.  21::Mahon,  2  Chy. 
145. 

Semble,  that  this  court  would  entertain  a  bill 
to  compel  a  sherifl"  to  convey  property  sold  under 
an  execution  ;  but  the  execution  debtor  must  be 
made  a  party.     Wi'liam  v.  Smith,  5  Chy.  203. 

The  eldest  son  and  heir-at-law  of  a  person  who 
had,  in  his  life-time,  agreed  to  purchase  land 
from  the  Canada  Company,  left  this  country 
witiiout  attempting  to  complete  the  purchase. 
The  other  children  of  the  purchaser  paid  the 
balance  of  the  purchase  money,  and  sold  the  land 
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in  portions  to  three  several  purchasers.  In  a 
suit  brought  by  these  purcliasers  against  their 
vendors  and  the  company  it  appeared  that  the 
heir-at-law  had  not  been  heard  of  for  upwards  of 
twenty-five  years.  The  court  ordered  the  con- 
veyance of  the  several  portions  to  the  purchasers, 
without  requiring  any  administration  of  the 
estate  of  the  heir-at-law,  the  company  not  ob- 
jecting.   Burns  V.  Canada  C'umpani/,  7  Chy.  587. 

Tlie  general  rule  w,  that  only  the  parties  to  the 
contract  should  be  parties  to  a  suit  for  specific 
performance.     Cruokn  v.  Olt-nn,  8  Chy.  239. 

The  vendor,  after  contracting  with  the  vendee, 
had  leased  with  the  right  to  purchase.  It  di<l 
not  appear  vhetlier  the  option  had  beeu  exer- 
cised, or  the  time  for  exercising  it  had  arrived. 
The  lease  had  been  assigned,  and  defendant,  the 
vendee,  objected  that  tlie  assignee  should  be  a 
party  to  this  suit :  but  the  court  over-ruled  the 
objection.     //>. 

A  purchaser  agreed,  before  conveyance,  to 
assign  his  interest.  In  a  suit  by  the  vendor  for 
specific  performance,  the  assignee  was  made  a 
defendant,  and  a  decree  was  pronounced  against 
him,  with  the  costs  occ.asioneil  by  making  him  a 
party,  in  the  event  of  his  co-defendant  (the 
purchaser)  failing  to  pay  the  general  costs  of  the 
suit,  wliich  were  awarded  against  him.  Deni- 
8011  v.  Fullfr,  10  Chy.  4»8. 

Where,  in  a  suit  by  the  personal  representa- 
tives of  a  vendor  for  specific  performance,  an 
infant  heir  was  joined  as  a  co-plaintiff,  the  court 
refused  to  make  a  ducree,  although  the  bill  had 
been  taken  pro  confesso  against  defendant,  the 
purcha.sur,  and  ordered  the  ca>iae  to  stand  over, 
witli  11  view  to  the  plaintitt's  amending  their  bill, 
by  making  tlie  infant  ii  party  defendant,  in  order 
that  the  contract  might  be  established  against 
him.     Ilamiltnn  v.    Walker,  12  Chy.  172. 

Quiere,  wliere  it  is  clear  that  a  purchaser  has 
paid  in  full,  whether,  in  a  suit  for  specific  per- 
formance against  the  lieirs-at-law  of  the  vendor, 
the  personal  rej)resentative8  must  be  parties  to 
the  bill  S-  nible,  sufficient  to  add  them  as 
parties  v.<  liie  Master's  office.  Adduman  v. 
St'iil,  1.3  Chy.  (J!)2. 

A  husband  and  wife  may  jointly  maintain  one 
bill  1  V  sei)uilic  performance  of  a  covenant  made 
by  tli'^ni  for  the  sale  of  the  land  of  the  wife  ;  but 
the  wife  must  sue  l»y  her  next  friend.  JenMojiv. 
Mi-Leuii,  15  Cliy.  48!). 

't  vendor  devised  his  estate  to  trustees,  and 
O!  a  division  among  the  cestuis  (jue  trusteut  the 
trustees  conveyed  to  one  of  them  the  sold  pro- 
perty. These  facts  appeared  on  r.  bill  by  the 
purchaser  against  the  grantee  for  specific  per- 
formance, defendants  set  up  by  answer  that 
the  executors  and  trustees  were  necessary  parties. 
The  chancellor  at  the  hearing  over- ruled  the 
objection  and  the  Court  of  Appeal  sustained  the 
decree.  Draper,  C..J.,  and  Gwynne  and  Gait,  JJ., 
diss.     Butler  v.  Church,  18  Chy.  190,  in  appeal. 

See  Ledyard  v.  AfrLemi,  10  Chy.  139,  p.  3642 ; 
Johmou  V.  Montreal,  tCr.,  R.  W.  Co.,  22  Chy. 
290,  p.  3(J50. 


(b)  Payment  of  Purchase  Money, 

Where  the  bill  was  filed  against  the  heir-at- 
law  for  specific  performance  of  his  anceator'a 


contract,  stating  that  all  the  ])urtliase  i 
had   been   paid,    whi(!h  was  nut  provfd   I  "[* 
hearing,  the  court  referred  it  to  tlio  niast    f 
receive  proof  of  payment,  resorvinfr  leavp,",,' 
personal  representative  to  apply  in  vmv  anv^ 
remained  unpaid  at  the  decease  of  ti  ""* 

Farquaharsoii  v.   Willkiniiion,  I  Chy.  <i;! 

pcrfonii 
for  piivi 


remained  unpaid  at  the  decea'so  of  tlie  am' T" 
mharsoit  v.   Willkiniiion,  I  Chy.  <i,"  "      ' 

In  decrees  for  specific  Pcrfonnauce  df  a  en 
tract  for  purchase,  a  time  for  puyiiiciit  sli,,',,',]  f'  - 
limited,  or  in  default  the  bill  I'lisinisscil   "j  |  j 
the  decree  should  direct  a  setoff  "jctwceii  tl 
unpaid   money   and   the  ctjsts.      Mi-I),„..,ii 
Elder,  3  Chy.  244.  " '• 

Where  in  a  suit  by  a  vendor  Un-  Nptriii^;  „,,, 
formance  a  decree  for  a  sale  luis  iittii  hki.Ii.  L\,  I 
a  proviso  that  if  the  s.^le  prove  alioitivc  thi.  ■ 
tract  is  to  Ije  rescinde<l,  ami  thi'  «:ili.  ,'|.,j* 
abortive,  and  an  ap|)lication  is  mailc  u  ,\.^^  < 
the  contract,  it  naist  bo  shewn  tliat  tlie  iiMrtliw 
money  has  not  been  paid.  (Inut'ii'  \  ('  ' 
1  Chy.  198. 


"lifiiii 
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In  a  suit  ag.ainst  the  purchasers  iw  n,^.^,f^^i 
performance,  the  cimrt  refused  t()orilirtlii|,ii|!| 
chase  money  into  court peiidiii;;  a  refcTci.ccastol 
title.     Darby  v.  Green  Icck,  U  Oliy.  ;!,"il. 

There  is  no  fixe<l  rule  in  Kn;,'!!!^!  „s  tn  ihei 
time  to  be  given  by  a  decree  for  paving  |iiiri)ia«| 
nuHiey  before  the  vendor  is  entitled  to  a  risu,ioJ 
of  the  contract  for  the  default.  Ti/lrr  v  /  ,,,1,1 , 1 
15  Chy.  99.  '    ^^' 

When  the  decree  in  a  vendor's  suit  IV,- sMiicj 
performance  directed  payment  in  a  iii,i,itli,  tl|,| 
court,  on  a  subsequent ainilieatinn  to  iis.liiiti 
contract,  gave  defendant  four  wei  ks  in..ii  tnijaji 
after   service   of    the   order  ;    ;  id    (n.lciwl 
default  a  rescission.     Carroll  v.  JIi-bi,i„il,l 
Chy.  329. 

In  a  suit  for  specific  perfor'iianee,  tlnnviibcej 
having  clearly  established  the  hai-fzaiii  iiNaili-ejl 
by  the  plaintilF,  though  his    liil  oiiiitti.il  tnstfltel 
the  terms  and  mode  of  payn  eiit  as  aj;ritii  up) 
the  court  offered  him  the  alti inativfi  ni  tikiiiL', 
decree  for  specific  perforniaiiee,  with  payiiiMa 
of  purchase  money  in   haul;  or  to  aiiaml  hi 
bill,  setting  up  the  exact  tonus  of  the  liaraiiiJ 
Oitlatlcy  V.   White,  18  Chy.  1.  ' 


(c)  Co^ls. 

The  steps  which  tlie  vendee,  who  ileire 
Bpecific  performance  of  the  contract,  shmili 
before  filing  a  bill  in  order  to  eiititiohinititiiitJ 
of  the  suit,  considereil.  Jlii/chixnn  v,  ll'iixljti 
2  Chy.  533. 

Before  the  time  for  the  payment  of  •luir  pu 
chase   money,    the   vemlees  liecaiiio  il;j.<atislie< 
with  the  title  as  it  appeared  on  rfgi^try,  i 
without   any   communication  witli  tho  \em 
filed  a  bill  to  rescind  the  contract,  urtnliareil 
specifically  performed,  if  the  vendor  cdiiM  inikj 
a  good  title.     On  the  heariii},'  the  plaintilfn' 
vendee)  expressed  hif  willingness  to  .wept tl 
title,  and  the  court,  with  the  coiist'iitui  ile' 
dant,    oflFered  the  plaintiff  a  decree  tur 
performance  on  payment  of  costs,  or  that  t 
Dill  should  l)e  dismissed  with  costs.    Oirrdi 
Bapelje,  2  Chy.  542. 

The  general  rule  is,  that  in  suits  for  sp 
performance  against  the  infant  heirs  of  vemia 
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f  the  decree  should  bo  without  costs. 

,G^rU,  6  Cl.y.  473.     Seo  Wtih, 
i  Cby.  98,  p.  3611. 

The  same  rule  as  to  the  costs  of  a  solicitor 
iiited  by  tlio  court  guardian  a»l  litem  to 

"Tit  ilefeiKlauts  "»  »"'***  f"""  spetiti"  perform- 
i  rn'ew«ni8applic''l>l«  as  in  mortgage  cases  ;  but 

liftheimrciuisu  money  lias  not  been  paid, 
iibeouurt  will  direct  tlio  payment  of  the  guar- 
Ijian's  costs  from  it.     Ih. 

The  vendor  of  leul  estate  having  died  before 
itiie  conveyanco,  leaving  infant  heirs,  the  pur- 
llLser  proi;ecded  at  law  to  recover  back  the 
IZhase  money  paid,  i)artly  to  the  vendor  and 
Iwrtlv  t»  li'"  adinini.stratorw  ,  whereupon  a  bill 
ETaj  tiled  by  the  ruprcsuntativcs  of  the  vendor, 
Ito  restrain  the  action  and  for  specific  perforni- 

m'.    The  court  made  the  decree,  and  ordered 

Uil'iulant  to  pav  costs  up  to  the  hearing.      Van- 
ir,™«' V. //(U'.//H!/,  HChy.  107. 

Where  on  a  rehearing  the  deoroe  was  affirmed 
Lt  the  court  being  of  opinion  that  the  guardian 
tithe  infant  defendants,  who  reheard,  Wiis  justi- 
Beil  in  raising  the  ((ucstion  for  the  determina- 
1  (,f  the    full  court,    directed    his    costs   to 

eittiilontof  the  fund  after  satisfaction  of  the 
totiff's  claim.  Aii-cii  v.  Jfilclicll,  21  Chy.  510, 

PSI. 

'  W'htK  a  '.lill  prayed  specific  performance  of 
agreeiiient,  and"  for  an  injunction  against 
Lst.',  and  an  account  of  waste  (ionnnitteiT,  and 

^e  court  thought  the  plaintiff'n  remedy,  except 

I  to  the  injunction,  was  at  law,  tlic  decree  was 

i  without  costs  ;  the  (d>jecti(in  to  the  juris- 
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in  suite  for  sj* 
ant  heL's  of  vei 


jotion  aiipearing  by  the  bill,  and  not  being 
fcstHl  until  the  hearing.  Bavrn  v.  Louelans,  11 
jhy.  435. 

[where  defendants  act  up  a  devence  to  a  bill, 
if  tenable  would  have  t'ornied  sufficient 
mmul  for  their  having  taken  steps  to  set  aside 
e  tnmsaetion,  which  it  was  now  sought  to  en- 
,,  Imt  they  had  not  done  so,  although  twelve 
shad  elapsed  since  the  act  w;is  done  which 
,„  (|Uestionc(l,  and  which  it  was  shewn  they 
5i.lall  the  while  been  aware  of,  the  court  ordered 
J  to  pay  the  costs  of  the  suit.  Milkr  v. 
JKran,/cr,  12  Chy.  349. 

k  purchaser  of  real  estate  paid  a  portion  of  the 
irchase  money  during  the  lifetime  of  the  veii- 

■,  ami  the  balance  to  his  personal  rcpreaenta- 

Ls.    None  of  the  heirs-at-law   were  infants, 

t  they  refused  to  convey  to  the  purchaser, 
bo  tiled  a  hill  against  the  real  and  personal 
jpresentativcs  for  specific  performance.  The 
Biluct  of   the    personal    representatives   was 

ewii  to  have  been  correct,  and  the  court,  in 
jking  the  decree  asked,  ordered  the  plaintiff 
Ipay  them  their  costs  ;  but  gave  the  plaintiff 
"I  costs  of  suit  against  the  ueirs-at-law  ;  not 

kinst  the  estate  of  the  vendor.     Addaman  v. 

^i(,  13Chy.  G'Ji 

lie  general  rule  in  England  is,  th.  t  where  an 

;t  of  title  has  been  demanded,   and  the 

'  only  makes  out  a  good  title  after  bill 

1  by  iiim,  he  will  be  ordered  to  j)ay  the  costs 

Ihe  suit ;  hut  where  the  question  really  in 

he  between  the  vendor  and  purchaser  was  one 

Vr  tha.i  of,  title  and  was  decided  against  the 

ler,  the  court  gave  the  vendor  the  costs 

ihe  suit,  although  a  good  title  had  not  been 


shewn  until  after  bill  filed — no  abstract  having 
been  demanded  previously.  Jlagijart  v.  Quack- 
enhiuh,  14  Chy.  /Ol. 

A  bill  was  tiled  for  the  specific  performance  of 
a  contract  for  sale  of  land,  for  a  sum  less  than 
9150.  Before  suit  the  plaintiff,  the  vendee,  had 
entered  upon  the  land,  and  made  improvements 
upon  it,  which  increased  its  value  to  more  than 
$200: — Held,  that  the  "subject  matter  in- 
volved "  in  the  suit  was  more  than  |200,  and 
that  the  plaintiff  was  therefore  entitled  to  costs 
according  to  the  higher  scale.  Kenneili/  v.  Brown, 
6  P.  K.  318.— M.  O.— Taylor,  MtMte'r. 

The  rule,  which  authorizes  the  payment  out 
of  the  estate  of  the  costs  of  all  parties  interested 
in  obtaining  the  construction  of  a  will,  does  not 
apply  to  a  case  where  a  purchaser  refuses  to  com- 
plete his  purchase  of  land  from  a  person  claiming 
title  under  such  will.  In  such  a  case  the  pur- 
chaser, if  the  (question  is  decided  against  him, 
will,  as  in  ordinary  cases,  have  to  pay  the  costs 
of  the  litigation  necessary  for  ootaining  the 
decision  of  the  ctnirt  upon  the  (question  of  title. 
SmUh  V.  Coleman,  22  Chy.  507. 

In  a  suit  to  enforce  the  specific  performance  of 
an  agreement  by  a  railway  company  for  the  pur- 
chase by  them  of  the  right  of  way  over  the 
plaintiff's  lands,  a  decree  Wivs  made  for  that 
purpose,  and  a  reference  directed  to  the  master 
to  ascertain  the  amount  due  by  the  defendants 
in  respect  of  purchase  money  and  interest ;  and 
also  for  damages  for  not  cunstrticting  fences  and 
crossings,  as  agreed  upon,  and  to  tax  the  plain- 
tiff his  costs.  The  master  found  <lue  to  the 
plaintiff  for  purchase  money,  &c.,  .*?187.24  only. 
It  appeared  that  the  defendants  had  constructed 
the  fences  and  crossings  after  the  institution  of 
the  suit,  and  that  an  interlocutory  injunction 
had  lieen  obtained  during  its  progress.  Under 
these  circumstances,  the  master  taxed  the  plain- 
tif's  costs  on  the  higher  scale  :  —  Held,  on 
appeal,  that  he  was  right.  Bfoinjli  v.  The  lirnnt- 
ford,  Norfolk,  ami  Port  Burwi-ll  /{(lilirui/  Co.,  25 
Chy.  43. 

In  a  suit  for  specific  i)erformance  by  a  vendee 
against  his  vendor  and  a  person  to  whom  he  had 
sold  after  agreehig  to  soil  to  the  plaintill',  the 
defendants  may  sever  in  their  defcii'x,  and  em- 
ploy separate  solicitors,  and  each  is  entitled,  on 
uismissal  of  the  bill  with  costs,  to  tax  a  separate 
bill.  Barrett  v.  ('(imjibell  et  al.,  7  P.  K.  150.— 
M.  O.— Taylor,  Ma.-:ter. 

See  M'orin  v.  }\'ilk'iiiKon,  2  Chy.  157,  p  .3013  ; 
Hard  v.  Boberlmn,  7  C'hy.  142,  p.  3l>i;{ ;  Osborne 
V.  Onhorne,  5  Chy.  tjlit,  p.  ;}(>41  ;  lltuhii  v. 
Ward,  8  Chy.  337,  p.  3(il5  ;  TUdide  v.  Shortis, 
10  Chy.  271,  p.  .361G  ;  Winterxw  Si-Jtou,  12  Chy. 
113,  p.  3628  ;  Gray  v.  Kvesor,  15  Chy.  205,  p. 
3616  ;  Canada  Permanent  Bmlilinij  and  SuvimjH' 
Society  v.  Young,  18  Chy.  .56(!,  p.  .3(127  ;  /fawn 
V.  Cashion,  20  Chy.  518,  p.  3639  ;  Maxwell  v. 
Maxioell,  7  P.  R.  03,  p.  3651. 


(d)  Other  Caten. 

In  a  suit  to  compel  the  acceptance  of  a  mort- 
gage for  part  of  the  purchase  money,  with- 
out interest,  defendant  in  his  answer  thereto 
swore  :  "I  have  always  said  that  1  was  ready 
and  willing  and  have  offered  to  complete  the  sale 
of  the  said  property  to  the  plaintiff  provide  I  in- 
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tercst  nn  the  unpaid  purchase  money  wu  in- 
cluded in  the  mortgage,"  and  alao,  "I  submit 
and  insist  that  unlcBs  the  plaintiff  will  conapnt 
to  pay  interest  on  the  unpaid  purchase  money 
aforesaid,  he  is  not  entitled  to  any  relief  in  this 
court."  The  court  treated  these  statements  as 
submitting  to  a  decree  for  specific  performance, 
witli  interest  reserved  by  the  mortgage,  and 
ina<le  a  decree  accordingly,  (hwld  v.  JJamiUon, 
6  Chy.  1!>2. 

A  vendor  sued  upon, the  covenants  of  a  bond, 
and  obtained  judgment.  Ho  then  filed  a  bill 
setting  out  the  ngrconiunt,  and  praying  fore- 
closure :— Held,  that  the  bill  was  improperly 
framed,  but  that  he  miuht  amend  on  payment 
of  costs.  Quu're,  was  his  action  at  law  a  waiver 
of  his  remedy  by  specilic  performance.  AfeAvoy 
V.  Hiiiipnon,  a  L.  J.  94.— Chy. 

Order  32  of  1853,  autliorizing  an  order  for 
delivery  of  possession,  docs  not  apply  where  the 
bill  in  a  suit  for  specific  {jcrformance  is  dismissed 
at  the  hearing.  Mai'cly  v.  Montyomery,  1  Chy. 
Chamb.  21. — Spriigge. 

Section  8th  of  the  IX.  of  the  general  orders 
of  June,  1853,  does  not  apply  to  any  cases  other 
than  those  for  foreclosure  or  specific  performance 
of  an  agreement,  liaiik  of  Montreal  v.  Hatch, 
1  Chy.  Cliand).  57.— Spragge. 

CJeueral  order  464  applies  only  to  mortgage 
cases,  and  not  to  suits  for  specific  performance. 
VhUholm  V.  Allen,  2  Chy.  Chamb.  411.— Taylor, 
Secretary. 

In  a  suit  by  a  vendor  for  specific  performance, 
where  the  vendor  is  ordered  to  execute  a  deed, 
and  tlie  vendee  to  execute  a  mortgage  : — Semble, 
that  it  would  l)e  improper  to  insert  a  power  of 
sale  in  such  mortgage,  and  qutere,  if  the  deed 
merely  contains  qualified  covenants,  whether  the 
mortgage  should  contain  any  others.  McKay  v. 
Reed,  1  Chy.  Chamb.  208. —Spragge. 

Wliere  a  mortgage  has  been  settled  by  a  mas- 
ter and  the  party  ordered  to  execute  it  objects 
to  its  form,  it  is  not  a  proper  mode  of  raising  such 
objections  to  refuse  to  execute  such  mortgage, 
and  to  execute  a  mortgage  differing  from  the 
one  settled,     lb. 

Where  a  vendor  brought  ejectment  and  turned 
the  heirs  of  the  purchaser  out  of  possession,  he 
was  held  to  have  disabled  himself  from  coming 
to  the  court  for  specific  performance,  and  could 
only  do  so  in  order  to  bind  their  interest  in  such 
a  manner  as  to  render  the  property  saleable. 
Under  such  circumstances,  the  plaintiff  having 
placed  himself  in  a  false  position  by  reason  of 
the  proceedings  at  law,  the  court  deprived  him 
of  his  costs  up  to  decree,  but  gave  him  his  costs 
subsequent  thereto.  On  taking  an  account  of 
what  was  due  to  a  plaintiff  in  possession  who, 
claimed  under  a  vendor  of  real  estate  in  a  speci- 
fic performance  suit,  the  master  allowed  certain 
repairs  and  improvements,  some  of  which  were 
made  after  the  commencement  of  the  suit.  On 
further  directions,  the  court  expressed  the  opin- 
ion that  the  only  repairs  made  after  suit  com- 
menced, that  could  oe  allowed,  were  such  as  it 
was  the  plaintiff's  duty  to  make  in  order  to  save 
tl  ■  premises  from  deterioration.  If  awn  y. 
Canhion,  20  Chy.  518. 

Held,  on  rehearing,  that  in  a  suit  for  specifio 
performance,  even  where  a  purchaser  has  taken 


possession  of  the  premises,  as  a  general  nV  \  \ 
IS  only  liable  for  arrears  of  inti^iHt  fnraijenjl 
of  six  years  prior  to  the  filing  of  tlio  IjiH.    ij*  I 
held,  that  where  the  purchaser  dies,  thi  ri.htil 
of  no  incumbrancer  intervening,  tin;  venilffru 
entitled  to  a  charge  on  the  land  in  thuhaini^nl 
the  heirfi  for  a  period  beyond  tlir  six  jtars  « 
order  to  prevent  circuity  of  actidii.    /Ijivj,  i 
Mitchell,  21  Chy.  510,  239.  '    ' 

In  a  suit  for  specific  performatice  an  (iliintinl 
that  the  bill  does  not  contain  an  nlfir  hy  tul 
plaintiff  to  fulfil  the  agreement  on  his  |,,irt,  J 
too  late  when  taken  for  tlm  tirut  *,_,y^,^  ^^  -I 
hearing  ;  although  effect  would  liave  luni  oim 
to  such  objection  if  it  had  been  taki'n  liy  ilium^l 
rer.      Wardell  v.  Trenouth,  24  Cliy.  MA 

See  JucknoH  v.  liohertson,  7  P.  R.  US,  n.  .It'iH,! 


19.  Enquiry  an  to  DrimfKjru. 

An  intending  purchaser  attfuileil  im  mitJL 
sale  of  lands  and  bid  off  the  indjiuity.  Imt  n« 
memorandum  or  agreement  waH  ttiffwA  cvi.lene- 
ing  the  C(mtract.  The  purcluiHcr  liavini;  tiWi 
biU  for  specific  iierformance  ;-  Hold,  not  ac 
in  which  the  court  wouhl,  on  rtfusing  sptciji 
performance,  direct  an  iiKjuiry  at,  U>  ilam 
under  28  Vict.  c.  17,  and  that  tlie  |ilaintii 
should  pay  the  costs  of  the  suit.  O'Domi'lIxt 
Black,  19  Chy.  620. 

Under  section  32  of  the  A.  J.  Act  of  187,1,  thi 
court  has  cognizance  of  all  the  riglita  of  all  t 
parties  arising  out  of  an  agreeincnt ;  aii<l  t 
either  is  entitled  to  damaguH  the  court  ought  a 
ascertain  them.  In  this  view,  in  a  suit  i 
specific  performance,  to  whi<;li  tin;  ijl.iiotitfvri^ 
found  not  entitled,  a  referuiict  waa  (lirtctcil 
inquire  as  to  damages  sustaincil  by  a  ]imk 
by  reason  of  breach  of  tlie  contract,  auJalwi 
to  damages  sustained  by  the  vtmhir  hy  km 
of  breach  of  covenants  in  the  instruinuiit  ci 
tuting  the  agreement.  Cam!/  v.  IIuhIh 
Chy,  445. 


20.  Other  C<iKe». 

Where  the  owner  of  an  estate  stands  l>yi 
allows  a  third  person  to  appear  as  owner,  auiiK 
enter  into  a  contract  as  such,  the  owner nilll 
decreed  specifically  to  pcrforni  such  contn 
DaviMV.  Snyder,  ICAiy.  134.  fiuu  Linri/wltiM 
10  Chy.  346, 

The  registry  acts  do  not  apply  to  instnimei 
executed  previously  to  the  grMit  from  tbecwti 
Where,  therefore,  the  locatee  of  land  executa 
a  bond  to  conve.y,  and  after  tho  issuing  vi  f 
patent  sold   and  conveyed  tlic  property  to  j 
third  party,  who  again  sold  and  exifutwl  a  oor 
veyance  to  a  purchaser  foi'  value,  hut  Woi 
either  had  paid  his  purchase  money,  the  hold 
of  the  bond,   having  registered  the  saini',  ' 
and  served  a  bill  for  specitic  perfoim:uice:j 
Held,  that  neither  vendee  was  ui  a  jxisitioiiy 
plead  a  purchase  for  value  without  notice,  i 
that  the  plaintiff  was  eiititleil  to  spei*  f 
formance  with  costs.     Casey  v.  Jonhn,  5  r 
467. 

A,    bargained  with  B.,  the  locatee  of 
crown,  for  the  purchase  of  an  unpatented  I 
free  from  incumbrances,  obtained  a  bond  fofl 
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■  ^^\  paid  K  the  full  consideration.  B. 
.  '  r,lB  borrowetl  money  on  the  lot  from  C, 
ko  took  nut  the  patent,  and  conveyed  the  lot 

B  anil  R'ciived  from  him  a  mortgage,  with- 
it  notice  of  A. 'a  claim.  After  the  loan  had 
MD  iwrwl  to,  but  befiirn  it  was  carried  out,  A. 
kltereil  his  l«>nd.  A  bill  by  A.  against  C. 
J;,i«-itic'  norfnrmance  of  the  contract  was  dis- 
J^rwith  costs.    IMtaud  V.  Moore,  12  Chy. 

i  The  Iiicatee  of  lands  from  the  crown  executed 
[^,,,1  in  favour  of  one  of  his  sons,  for  the  con- 
Lance  of  lifty  acres,  to  procure  his  marriage 
t'th  a  particular  jKjraon,  which,  however,  never 
kik  plftc".  *"'^  *''"  ^""  afterwards  married 
![uther  woman,  having,  in  the  meantime,  been 
Sowed  to  retain  the  TK)nd.  The  fathor  aubse- 
wciitly  eoiiveycil  to  another  son  for  value,  but 
Shu  ha<l  notice  of  the  bond  ;  and  he  havine 
ikuiuc'l  the  crown  patent  for  the  land,  a  bill 
nt  tiled  to  compel  8i)ecitic  performance  of  the 
lonil  — Held,  that  as  against  defendant,  a  pur- 
a^r  for  value,  the  bond  was  voluntary  and 
buld  nut  be  enforced  ;  but  defendant  having  by 
Lanswer  untruly  denied  all  knowledge  of  the 
hifttnce  of  tlic  bond,  the  court  dismissed  the 
Jill, without  costs,  and  without  i)rejudice  to  filine 
tother,  if  the  plaintiff  should  b<3  so  advised. 
ionif'v.  O.Hfionie,  5  Chy.  619. 

[  18  Vict.  c.  124,  applies  only  to  cases  wnon 
L  ause  of  suit  arose  before  the  passing  of  the 
{bancery  Act  (1837.)  The  locatee  of  lands  of 
4e  crown,  in  1824,  contracted  to  sell  a  jmrtion 
itreof,  the  consideration  for  which  was  paid, 
It  lie  continued  to  hold  possession  of  the  lands 
ktil  the  year  1855,  when  the  heirs  of  the  bar- 
Liiee  tiled  a  bill  to  enforce  specific  performance 
Fthe  contract,  the  patent  from  the  crown 
knugbeen  issued  in  1830.  The  court  dismissed 
he  bill  with  costs.    iSikox  v.  SdUi,  ti  Chy.  237. 

[  Specitio  performance  will  be  decreed  against  a 
■D.uit  iu  tail.    O'mham  v.  Graham,  ti  Chy.  ,372. 

!  k  ji'int  tenant  in  tail  executed  articles  of 
jreenicnt  for  a  division  of  the  property,  and 
I  li  went  into  possession  and  for  thirty-six  years 
piiitinued  to  enjoy  the  portion  allotted  to  him, 
Ihen  a  bill  was  tiled  to  enforce  the  agreement  : 
I  Held,  that  defendant  could  not  set  up  as  a 
ieleiice  'o  such  bill,  that  the  plaintiff  had  by 
Ifeession  aci|uired  a  perfect  title  at  law.     76. 

[  Held  that  the  fact  of  the  vendor  being  a  part- 
t  in  a  mercantile  firm  who,  since  the  execution 
I  the  cuutract,  had  made  a  composition  with 
ieir  creditors  was  not  an  objection  to  the  claim 
bpccitic  performance.   F'ukenw  Wrkle,!  Ghy, 

I  The  court,  in  adapting  itself  to  the  exigencies 
1  mankind  as  they  arise,  will  deal  with  new 
llijects  80  as  best  to  effectuate  the  intentions 
I  the  parties,  and  will  not  allow  rules  and  prin- 
piles  applicable  to  a  different  state  uf  circum- 
mces,  to  interfere  with  the  exercise  of  its 
Miction  when  it  can  be  usefully  exercised  ; 
||il  where  money  has  been  expended  upon  the 
ith  of  an  agreement,  which  otnerwise  the  court 
ijht  not  have  enforced,  it  will  not  entertain 
f)ection«  to  the  form  of  the  contract  when  it 
"execute  it,  and  in  doing  so  will  construe  the 
Tement  Uberally.    Ledyard  v.  McLean,   10 


The  owner  of  land  demised  lifty  acres  for  four* 
teen  years  at  a  nominal  rent,  for  the  purpose  of 
boring  for  oil,  and  at  the  same  time  agreed  to 
convoy  at  any  time  a  roadway  from  any  wells 
the  lessee  might  dig  or  bore  to  a  certain  road, 
and  "  also  sufficient  land  for  the  working  of  such, 
well  or  wells,"  th'i  lessee  agreeing  to  pay  "^100 
for  the  first  well  \e  might  work  for  oil,  and  $50 
per  acre  for  the  iand  necessary  for  working  such 
oil  well  on  said  roadway,"  and  "  the  sum  of  ^"lO 
for  any  oil  well  he  shall  work  after  the  first  one, 
and  $25  per  acre  for  any  land  necessary  for 
working  said  well  or  wells  and  the  roadway." 
The  lessee  having  diviiled  a  portion  of  the  fifty 
acres  into  acre  lots,  having  a  frontage  of  from 
eighty  to  one  hundred  feet,  sold  his  interest  in 
one  such  acre  to  a  third  party,  who  opened  a 
well,  erected  an  oil  rulinery  with  the  necessary 
tanks  and  works,  and  declared  his  option  of  pur- 
chasing within  the  time  specitied.  The  owner 
of  the  fee  having  sold  his  interest  in  the  whole 
fifty  acres,  his  vendee  objected  to  convey  the 
acre  except  upon  terms  not  warranted  by  the 
agreement,  anil  subsequently  refused  to  convey 
more  than  in  his  upiniou  was  absolutely  neces- 
sary fur  working  the  well  in  its  then  state,  the 
produce  of  which  had  become  greatly  diminished, 
and  tiled  a  bill  asking  to  have  tlie  agreement 
construed,  and  an  injunction  against  continuing 
the  refinery,  which  occupied  aljout  one-twenty- 
fourth  of  the  acre.  The  court  w.-w  of  opinion 
that,  under  the  agreement  the  purchaser  was 
not  entitled  to  space  for  a  refinery,  l>ut  it  appear- 
ing that  the  sinking  of  another  well  within  such 
acre  would  tend  to  injure  the  well  already  sunk, 
and  that  an  acre  was  not  too  large  for  the  pur- 
poses contemplated,  refused  the  injunction  as 
asked  for  ;  and  the  purchaser  by  his  answer 
having  asked  cross-relief  by  way  of  specific  per- 
formance of  the  agreement,  a  decree  was  made 
accordingly :  the  deed  to  be  prepared  un<1er 
such  decree  to  provide  for  payment  of  the  sums 
stipulated  for  in  the  event  of  the  opening  any 
future  wells  upon  tuch  acre  ;  but  in  such  a  case 
the  party  so  claiming  specific  perfonnance  will 
be  fiable  to  pay  for  any  other  well  or  wells 
opened  and  worked  upon  the  whole  fifty  acres, 
by  other  persons  ;  the  assignee  in  this  respect 
standing  in  no  better  position  than  his  assignor, 
the  original  lessee,  aiKl  the  contract  not  cont.-iin- 
ing  any  stipulation  or  agreement  for  the  laying  off 
of  the  fifty  acres  into  sub-divisions,  and  the  Mas- 
ter having  required  a  list  of  all  persons  who  had 
opened  and  worked  wells  ui)oii  the  property  with 
a  view  to  making  them  parties  in  his  office,  and 
takins  an  account  of  what  they  owed  respecti  vely, 
in  order  that  they  migiit  be  bound  thereby,  and 
that  the  defendant  might  thus  acquire  a  lien  on 
vheir  portions  of  the  land  for  the  sums  so  to  be 
paid  by  defendant : — Held,  on  nifition  by  way  of 
appeal  from  this  direction  of  the  master,  that 
such  other  purchasers  were  not  proper  parties  ; 
nor  could  the  defendant  thus  ac(|uire  any  lien 
upon  their  property,  or,  in  the  absence  of  a  re- 
quest, any  claim  against  the  parties  for  repay- 
ment of  the  amounts  advanced  on  their  accounts, 
there  being  no  legal  liability  on  his  part  to 
make  such  payment.  And,  quiere,  even  if  he 
could  thus  acquire  such  lien  or  claim,  whether 
they  would  in  that  case  have  been  proper  parties. 
lb. 

The  plaintiff,  lessee  of  some  ordnance  lands, 
assigned  his  interest  therein  to  defendant  in 
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1847,  the  latter  Bgreeing  in  connderation  thereof 
to  pay  off  an  exucution  against  plaintiff,  and  if 
the  Ordnance  Department  would  give  defendant 
a  deed  in  fee  of  the  lot  or  a  lease  renewable  in 
perpetuity  at  the  then  rent,  to  release  a  mort- 
gage he  ha<l  against  the  plaintiff  on  other  land. 
The  department  rcfuRod  to  do  either,  but  eleven 
years  afterwartls  sold  the  land  to  defendant  at  a 
price  greatly  exceeding  the  sum  of  which  the 
rent  would  be  the  interest  at  six  per  cent.  The 
bill  was  for  the  ilisulmruo  of  the  mortgage,  and 
the  decree  of  the  court  below  dismissing  the  bill 
was  attirmed  on  a]>peal.  McKeinie  v.iieldiiKj, 
13  Chy.  25«  ;  1 1  Chy.  40«. 

W.  contracted  for  the  purchase  of  property, 
the  price  being  payable  by  instalments;  an<l  the 
ventior  was  to  give  the  vendee,  W. ,  a  bond  of 
indemnity  in  respect  of  a  mortgage  on  the  pro- 
perty not  due.  A  decree  was  made  at  the 
suit  of  the  vendor  for  specilic  performance,  on 
the  undertaking  of  the  plaintiff  recited  in  the 
deciee,  to  procure  a  release  of  the  mortgage; 
and  the  overdue  instalments  were  ordered  to  be 
paid  into  the  bank  Hul)ject  to  the  further  order 
of  the  court.  On  a  (juestion  subsequently  aris- 
ing as  to  the  ctfect  of  this  undertaking,  it  was — 
Held,  that  the  performance  of  the  undertaking 
was  not  a  condition  precedent  to  the  paying 
in  of  the  money,  but  was  to  its  being  paid  out. 
Bolmon  V.  Wrid,',  13  (Jhy.  419. 

A  vendor  agreed  that  the  purchaser  should 
have  Burticient  woter  to  drive  a  saw  mill  and 
other  machinery.  In  a  suit  by  the  vendor 
against  the  j)'ircim8er,  the  court  decreed  specific 
performance  of  the  contract,  treating  the  water 
and  the  use  of  the  dums  and  booms  as  sold  with 
the  land  :  the  decree  to  provide  for  this,  with 
liberty  to  the  parties  to  apply  from  time  to  time. 
Hiiick-H  v.  MrK,,;/,  14  Chy.  233. 

The  plaintiff,  II.,  being  in  {Mssession  of  land 
belonging  to  defendant  and  entitled  to  retain  it 
for  another  year,  the  defendant,  to  obtain  im- 
mediate possession,  agreed  that  in  consideration 
thereof  he  would  give  another  piece  of  land  to 
the  plaintiffs,  husband  and  wife,  for  the  life  of 
the  wffe,  the  husband  further  agreeing  that  he 
would  look  after  and  take  care  of  the  former 
property  whenever  defendant  was  absent,  and 
wouhl,  during  winter,  see  to  defendant's  cattle 
and  stock.  Possession  was  accordingly  delivered 
of  the  respective  parcels,  and  the  husband  ren- 
dered some  services,  Iwing  all  that  were  required 
of  him.  The  defendant  ha\ang  afterwards 
brought  ejectment  against  the  juaintiffs,  the 
court — Held,  the  agreement  enforcible,  notwith- 
standing the  stipulation  nb  to  personal  services 
to  be  rendered,  which  the  court  could  not  directly 
enforce,  and  i.  ranted  an  injunction.  Hewitt  v. 
Brown,  16  Chy.  (i70. 

Where  the  time  for  the  completion  of  a  con- 
tract had  not  arrived,  some  of  the  instalments  of 
purchase  being  not  yet  due  : — Held,  that,  under 
the  circumstances,  though  there  could  not  be  a 
decree  for  specific  i)erformance,  the  purchaser 
was  entitled  to  a  declarati(m  of  i-ight  to  specific 
performance,  and  an  enciuiry  as  to  title  ;  the 
over  due  instalments  of  purchase  money  being 
paid  into  court.  WariUtl  v.  Trenouth,  24  Chy, 
465. 

In  consideration  of  a  bonus  granted  by  the 
plaintiffs,  the  Wellington,  Grey  and  Bruce  R. 


W.  Co.   covenanted  "to  erect  and  mainUin , 
permanent  freight  and  passenger  Ht.ition"  mc 
.Shortly  afterwards  the  road  «as  Ljam.,!,  mi'il 
notice  of  this  agreement,  to  the  ili'lVmliniti  wh 
discontinued  (J.    as  a   regular  Ht.ition,  n'urclv 
stooping  there  when  there  wen.  .my  pu^,,^    ' 
to  bo  let  down  or  taken  up:     ll<M,  artinimi- 
the  decree  of  Mi»ragge,  V.,  25  Cliy.  Hd,  th.n  the 
mere  erection  of  station   buil(!iii[-H  wiu  n,,, 
fulfilment  of  the  covenant,  and  tlmt  the  nimi  ' 
nality  was  entitled  to  have  it  Mpocitiuullv  inr 
foniied.     The  decree,  which  t'lijiiincd  the  il,.L' 
dants  from  allowing  any  of  their  <inliiiiirvfr«i„u 
accommodation,  express,    or  mail  trai'im,  nfiip,  j 
than  special  trains,  to  pass  witlidut  Ntiipiiiin;  f„r 
the  purpose  of  taking  uji  and  Mctting  dnwn  p^j. 
sengers,  was  varied  bv  limitini,'  it  to  siuli  ti'iini 
08  are  usually  stopped  at  ortliniiry  stutioim.  /'/,, 
t'orpontlion  of  the  Tuirnslii/i  af  U'ulln,;.  y  i^^.^J 
Wentmi   K.     \V.    Co.,  3  App".   It.  44'   "5  i  u 
86. 


11.    AonEEMKNTH    KOI!   EasfmentS. 

A  person  about  to  pun'luiKu  land  Htipiilucil  j 
verbally  with  another,  who  had  liuuii  aicustdiiieii 
to  use  a  road  over  it,  that  in  tiu'  invent  uf  tlij  I 
purchase  he  would  ho  alloweil  to  continue  the  I 
use  thereof,  but  afterwards  i-ffiiscil  tn  c'i\rrv  .uti 
such  agreement  ;-•  Held,  that  this  imjiiii*' flail 
merely  voluntary,  and,  ivs  siifli,  iiinulliciint  to] 
found  a  bill  for  specific  perfonnaiu' '.  Hnn-  r  f 
^«<cA,  9  Chy.  312. 

The  plaintiff  i)urchased  frmn  imc  ('.  a  mill 
privilege,  with  a  right  to  ovc.i-llnw  land  Ulmg. 
iiig  to  defendant,  and  abstained  at  ■lol'iiiiiiitij 
instance  from  obtaining  fromC.  an  as.sii!iiiiknt| 
of  a  bond  securing  the  right  so  to  lliii«|iliii:n.[ 
dant's  land.  In  a  proceeding  afterwards  t.ktnl 
by  plaintiff  to  compel  defeiidaiit  siiecilioallytoj 
perform  the  contract  contained  in  the  lioni 
Held,  that  the  want  of  a  formal  ;utsii;niiiiiit  oil 
the  bond  could  not  be  r.iised  an  an  (ilijtctinii  tdl 
plaintiff's  right  to  recover,  liiuliu-  v.  i>/viu,| 
25  Chy.  322. 

An  agreement  to  grant  an  casement  nil!  luitl 
necessarily  be  for  an  eaHuiiicnt  in  ]icqKtiiity.l 
Specific  performance  of  an  agreement  tn  ^tsiAl 
an  easement  may  be  enforced  in  e(|nity.  Averf 
bal  agreement  was  entered  into  lictwwn  thel 
owners  of  two  adjoining  half  lots,  tlmt  nokl 
should  give  a  strip  of  equal  wiiltli  from  hislMdl 
for  a  lane  from  the  jniblic  highway  to  tlit  clear-j 
ing  which  they  should  make  upon  their  x^yx-l 
tive  lots,  the  agreement  not  being  exiiresslji| 
limited  as  to  time.  A  rail  fence  accurdingljfj 
was  built  by  each  on  their  respective  sides  ofl 
the  lane,  which  they  used  in  common  furtiitwal 
years,  until  the  deatti  of  one  of  tiie  partiffl.! 
Upon  a  bill  tileil  to  restrain  the  defenihiiit  Ima  j 
closing  up  the  portion  of  the  lane  situate  on  1 
land,  it  was  proved  that  the  greatest  part  of  thd 
lane  was  on  the  defendant's  land ;  ami  thi' 
there  had  been  no  expenditure  on  the  ]]laiutif* 
land,  or  on  the  lane,  upon  the  faith  of  tlli8agre^l 
ment :— Held,  reversing  the  decree  of  I'muiifooJ 
V.  C,  24  Chy.  573,  that  specific  perNinnan«i| 
could  not  be  enforced,  as  the  site  of  thcfeie^ 
and  the  user  of  the  included  land  could  not  I' 
referable  to  the  original  agreement;  Imtcveni 
the  lane  had  been  formed  of  ecinal  portions  o| 
the  land  of  each  party,  no  agreement  toiiwpf 
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ill  pcrpotiiity  could,  under  the  circuin. 
Tncii!  B«  l'ri''i"">o'l-  Quivre,  whetlier  the 
!wcii(lMit'«  ftKreumciit  could  nroporly  bo  aaid 
"  I,,  fouinl«<l  upon  ft  vahiablo  consideration. 
[live  to  aJdiice  furthur  ovidonoc  refused,  whore 
thTexiiflH'iu  would  be  wholly  diHpronortionato 
I!tl.,.  value  of  tlie  wibjeut  matter  in  litigation. 
C;/W«/.  V.  <V..;;/,  U  App.  K.  58.S. 

fc«,  \-kolv.  Tiu'knherru,  10  Thy.  10<.».  p.  3000; 
nU'>y.McK.ni,  H  Chy.  23:»,  p.  3043. 


Sec,  also,  I.  R,  p.  3017. 


III.  Betwekn  LKsaoR  and  Le.ssee. 
1.  leanemlli  the  lihjht  qf  PiirchnKf. 

Wicrc,  l)y  the  terin»  of  a  covenant  to  sell,  the 

1  .,;„„  to'  puriliiiHe  is   entirely  with  the  cove- 

luiiUi'  iiiion  curtiiin  Bpeeilied  tcnns,  tlio  contract 

\i\g  iimiii  a  wholly  different  footing  from  an 

I^iiiary  contract  for  sale  and  purchase  of  land  ; 

linii  till'  party  entitled  to  the  oi>tion  nmst  shew 

Itliat  lie  liitf  performed  all  the  terms,  ujion  which 

he  is  entitled   to   exercise  that  option. 

^(,r/»<v.  Coiimilly,  5  Chy.  (i57. 

A  lessee  with  a  right  of  purchase  neglected  to 

l»y  tlie  rtiit  anil  jjerform  the  conditions  speci- 

,  mill  liiH  liuidlord  wrote  stating  that  the  lease 

BmvkI,  ami  olferiug  him  other  terms.   Twenty 

toDtIm  after  mich  letter  the  lessee  filed  a  bill  to 

Bfom:  the  contract  in  the  lease,  or  for  a  con- 

KHiiof  (Ml  the  terms  set  forth  in  tlie  letter, 

^hkh  the  tenant  alleged  ho  had  acceiited,  but 

jhetviileiice  wholly  failed  to  establish  that  fact. 

iheciiiirt  dismissed  the  bill,  with  costs.      Il>. 

\  A  kwe  was  made,  with  a  right  to  purchase  at 
I  price  lixed,  being  such  a  sum  as  the  rent 
lervoil  would  form  the  interest  of.  The  lessee 
litl  11(1  [iriiieipal  or  interest,  abandtmed  the 
lessioii,  and  left  for  the  United  States,  and 
Be  lessor  lieiiig  unable  to  ascertain  his  residence 
^utoimt  an  end  to  the  contract,  obtained  pos- 
mn  oy  writ  of  hab.  fac.  poas.  in  ejectment 
loiight  upon  a  vacant  jpossesbion.  The  lessee 
jterathinl  iiiatahnent  of  interest  fell  due  caused 
Itemlcr  to  be  made  of  it,  which  was  refused, 
iaiKiiita  year  afterwards  filed  a  bill  to  enforce 
kIIic  (lerformance  of  the  contract.  The  laches 
I  the  plaintitf  were  held  such  as  to  disentitle 
I  to  relief,  and  the  bill  was  dismissed  with 
Yoiimj  V.  liov'ti,  ()  Chy.  402. 

IA  lease  contiincd  an  agreement  that  ' '  the  said 
tor  hereby  agrees  to  give  to  the  said  lessee  the 
t  privilege  of  purchasing  the  said  premises  at 
y  time  within  four  years  from  the  date  hereof, 
jthe  price  of  §1,000,  payable  in  five  yearly 
ptaliiier.ts :"— -Held,  that  there  was  an  absolute 
siiient  to  sell,  which  the  lessee  had  a  right 
lenlnree  at  any  time  within  the  period  named, 
1  not  a  ((ualitied  agreement  to  sell  on  the 
ms  mentioned,  only  m  case  the  lessor  desired 
IselL   Cuney  v.  Hunlon,  22  Chy.  445. 


2.  Other  Cases. 

eclaration  for  breaking  and  entering  the 
nitiff's  close,  and  cutting  and  carrying  aw.iy 
min.  E(|uitable  plea— that  the  plaintiff  held 
llaml  under  an  indenture  of  lease  from  de- 

Mt,  on  the  negotiation  for  and  execution  of 


which  it  waa  verbally  agreed  between  them,  and 
the  true  agreement  was,  that  defendant  should 
have  the  right  to  enter  and  harvest  the  crop 
then  in  the  gnmnd  sowed  by  him  :  that  when 
the  lease  was  executed,  a  reservation  of  such 
right  in  it  was  suggested,  but  omitted  (Ui  the 
plaintiff's  assurance  that  it  was  unnecessary,  as 
the  agreement  between  them  was  well  under- 
stood,  and  defendant  would  bo  allowed  to  take 
the  crop ;  and  that  tiie  entry,  &c. ,  in  pursuance 
of  such  agreement,  is  the  trespass  ccunplained 
of  : — Held,  plea  good,  for  the  independent  ver- 
bal agreement  made  in  consideratiim  of  defen- 
dant signing  the  lease  was  good  as  an  agreement, 
though  defendant,  by  the  4th  s(^c.  of  the  .Statute 
of  Frauds,  might  be  prevented  fnun  suing  on  it  ; 
and  as  e(|uity  in  such  a,  case  W(nild  decree  spo- 
citic  performance,  tliero  was  ground  for  a  per- 
petual injunction  against  this  action.  Qiwcre, 
whether  the  plea  was  not  also  a  justification  at 
law,  as  under  an  agreement  which  was  valid  to 
protect  the  defendant,  though  he  C(nild  not  have 
enforced  it  by  action.  Mrtiinitcmi  v.  Keiinetly,  29 
Q.  «.  93. 

Where  the  lessor  covenants  for  a  renewal  of 
the  term,  or  in  default  for  imyment  of  imjirove- 
ments,  the  option  rests  M'ith  the  lessor  either  to 
renew  or  pay  for  the  improvemrnts  ;  and  the 
lessee  cannot  compel  a  specific  performance  of 
the  contract  to  renew.  JJittfhoisoii  v.  Boutton, 
3  Chy.  391. 

Where,  under  a  parol  agreement  for  a  lease 
made  between  defendant  and  plaintiff  for  ten 
years,  on  the  terms  of  the  pliiintitf  clearing  or 
jiaying  a  rental  either  in  clearing  or  in  money, 
the  plaintiff  entered  into  po8seH8i(m,  and  after 
clearing  a  certain  number  of  acres  defendant  sold 
the  lot,  and  the  purchaser  ejected  the  plaintiff; — 
Held,  that  the  plaintiff  could  not  recover  under 
the  agreement,  not  being  in  writing  ;  nor  under 
the  common  counts  for  the  value  of  his  services, 
for  the  clearing  of  the  land  was  not  the  primary 
service  for  which  the  lease  was,  after  tne  per- 
formance of  the  work,  to  be  given  as  a  mode  of 
compensation  ;  but  the  lease  was  the  primary 
thing  contracted  for,  and  the  work  was  reserved 
as  a  rent  from  year  to  year.  .Senible,  that  the 
plaintiff's  remedy,  if  any,  was  for  specific  per- 
formance of  the  agreement  against  the  purchaser, 
who  had  purchased  with  notice  of  the  plaintiff 
being  in  possession.  Drajwr  v.  llulboru,  24  O. 
P.  122. 

An  agreement  by  letter  wjis  entered  into  to 
take  a  lease  for  years  of  a  house,  and  that  the 
rent  agreed  upon  should  be  increased  according 
to  the  amount  which  might  be  expended  by  the 
owiier  in  improvements.  The  party  entered  into 
possession,  and  paid  rent  according  to  the  stipu- 
lations in  the  letters.  The  municipal  authorities 
afterwards  constructed  a  bridge  near  the  pro- 
perty, which  the  tenant  asserted  injuriously 
affected  his  occupation : — Held,  notwithstanding, 
that  defendant  was  bound  to  accept  a  lease  in 
the  terms  agreed  upon.  Dcnnison  v.  Kennedy,  7 
Chy.  342. 

The  owner  of  vacant  land  leased  part  of  it  for 
nine  months  at  a  nominal  rent.  The  lessees 
covenanted  to  sink,  during  the  term,  a  test  wel 
to  the  depth  of  1000  feet,  for  oil  ;  and  it  was 
provided  tnat  at  any  time  during  the  term  the 
lessees  should  have  the  option  of  purchasing, 
and  the  lessor  should  convey  to  them,  on  request, 
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any  five  acres  of  the  demised  land  at  $12  a  lot : 
and  that  at  the  end  of  the  term  they  might  pur- 
chase the  residue  at  the  same  price.  The  ma- 
chinery broke  after  they  had  reached  a  depth  of 
530  feet,  and  they  were  in  consequence  unable 
to  complete  the  well  during  the  term,  though 
they  expended  as  much  as,  but  for  the  accident, 
the  well  would  have  cost  to  complet". ;  and  the 
work  hatl  enabled  tlie  lessor  to  sell  a  large  num- 
ber of  his  other  village  lots  at  advanced  prices. 
There  was  no  ch  irge  of  any  want  of  good  faith 
or  diligence  or  skill  on  the  part  of  the  lessees. 
They  gave  notice,  before  the  end  of  the  term, 
that  they  would  take  the  live  acres  : — Held,  on 
appeal,  affirming  the  judgment  below,  that  the 
lessees  were  entitled  to  a  specific  performance  of 
the  covenant  as  to  the  five  acres,  notwithstand- 
ing the  non-completion  of  the  well  to  the  stipu- 
lated depth  ;  without  prejudice  to  any  action  by 
the  lessor  on  the  covenant.  Hunt  v.  Spencer, 
13  Chy.  225,  in  appeal. 

The  owner  of  an  oil  well  lot,  on  which  was 
also  situate  a  blacksmith's  shop,  which  was 
known  not  to  be  the  property  of  the  owner  of 
the  land,  agreed  to  lease  the  oil  well  and  lot  for 
a  term  of  years  without  any  express  reservation 
of  the  blacksmith's  shop.  The  intended  lessee 
insisted  on  obtaining  a  lease  without  such  reser- 
vation, but  his  bill  for  that  purpose  was  dis- 
missed with  coats.  Morris  v.  Kemp,  13  Chy. 
487. 

Where  two  of  four  trustees  agreed  for  the 
lease  of  certain  trust  property  to  the  plaintiff, 
but  without  the  knowledge  of  the  other  two,  to 
whom  notice  of  the  agreement  could  not  he 
imputed,  specific  perform.i,nce  was  refused. 
McKelve;/  v.  Jiuurke,  15  Chy.  380. 

A  lease  provided  that  the  lessee  (defendant) 
should  erect  a  barn  of  certain  specified  dimen- 
sions, was  silent  as  to  the  exact  location  or  site 
of  the  barn.  The  lessee  commenced  to  erect  a 
barn  on  a  site  with  which  the  lessor  was  dis- 
satisfied, who  thereupon  fi^  d  a  bill,  alleging  that 
such  a  site  was  unsuitable,  and  that  it  had  been 
selected  by  defendant  from  improper  motives  ; 
that  another  site  had  been  agreed  on  between 
them,  and  that  the  building  itself  was  faulty  in 
its  construction;  and  prayed  an  injunction  against 
allowing  the  barn  to  remain  in  its  present  posi- 
tion ;  and  by  amendment  sought  to  enforce  spe- 
cific performance.  The  evidence  failed  to  estab- 
lish the  material  allegations  of  the  original  bill  : 
— Held,  that  by  the  terms  of  the  lease  the  plain- 
tiff had  not  the  right  of  selecting  the  site  of  the 
bam  ;  that  it  was  not  a  proper  case  for  specific 
performance,  or  to  award  damrges  in  lieu  thereof, 
out  that  the  plaintiti  must  be  left  to  his  remedy 
at  law.  Campbell  v.  Simmons,  15  Chy.  506  ; 
Simmons  v.  Campbell,  17  Chy.  612. 

An  agreement  for  a  lease  provided  for  the 
building  of  a  barn  by  the  tenant.  The  assignee  of 
the  owner,  considering  that  a  barn  which  the 
tenant  had  begun  was  not  such  as  the  agreement 
required,  filed  a  bill  for  an  injunction,  and  for 
specific  performance  of  the  agreement,  generally. 
The  answer  insisted  that  the  barn  was  such  as 
defendant  undertook  to  build.  The  court  being  of 
opinion  that  the  injunction  was  the  real  object  of 
the  suit,  and  that  the  plaintiff  was  not  entitled  to 
an  injunction,  dismissed  the  bill : — Held,  that  this 
decree  was  no  bar  to  a  subsequent  suit  by  the 
tenant  for  a  specific  performance  of  the  agree- 


Simmoiu  v.  Campbell,  17  chy, 


ment  for  a  lease. 
612. 

This  court  will  not  entertain  a  bill  for  stieciti,. 
performance  of  a  contract  for  a  lease  of  |..i 
estate  for  a  year  ;  and  where  a  toiiiiiit  in  iioa,^. 
sion  contracted  to  assign  his  posafssioii,  ami  with 
it  his  right  to  a  renewal  of  bib,  term  for  a  yeir 
the  court  refused  specific  perfnnnanc'e  ti;' 
remedy  at  law  being  sufficient.  J/o,-,,  v '  r , ' 
IjeraUl,  19  Chy.  52. 

See  Oraj/  v.  Springer,  5  Chy.  •.'42,  7  C'liv  •>■!' 
pp.  3633,  3634;  Ledyard  v.  M^-Lmn,  l(i  n,v 
139,  p.  3642  ;  McFarkme  v.  JJirkmi  IS  ci,;' 
263,  p.  3606. 


IV.  Contracts  for  Work  ok  .Skkvice!j, 

Two  incorporated  trading  coiiiiianies  agreed 
under  seal,  the  one  to  construct  tcitiiin  wdrbi 
for  the  other,  which  on  completion  wtrc;  tuliel 
inspected  by  engineers  on  behalf  of  eacli,  wli.isej 
finding  was  to   be   conclu.sive  ;  ami  ui«in  the! 
engineers  approving  of  the  works,  and  itiN.rtinj 
them  as  completed,  they  were  to  be  acceptdlL 
The  parties  trf  perform  the  work  having,  as  theyl 
alleged,  completed  it,  notified  the  otliers  tliercof  f 
calling  upon  them  to  appoint  an  engineer,  all 
stipulated  for,  which  request  was  not  comijiet^ 
with,  and  subsequently  a  portion  of  tlie  wurkJ 
contracted  for  (a  bridge)  was  destroyed,    (iml 
bill  filed  to  compel  an  acceptance  of  tlie  wiirks,! 
the  court  thought  that  the  delay  of  one  of  tbel 
contracting  parties,  until  after  sueli  destnioiidu,! 
to  name  an  enijineer,  as  stipulated  f(jr  Itv  thj 
agreement,  did  not  preclude  the  other  fruiii  iib. 
taining  an  inspection  of  the  works ;  hut  tiia, 
such  inspection  and  approval  must,  under  tW 
circumstances,   be   had  by  a  reference  i»  tin 
master.      VanKoughnet,    C,   dnbitante,    fij 
Great  WeMern  It,  Co.  v.  The  Be/ijardiiin  Cuiii 
Co.,  9  Chy.  503. 

Defendants,  who  had  some  interest  in  golJ 
lands,  having  discovered  the  owner  of  an  f.otf 
standing  title,  employed  the  plaintiff  tci  iiiiy  tf 
the  same,  agreeing  to  give  the  plaintitf  nn^ 
fourth  of  the  land  for  his  trouble  on  liis  pajii 
one-fourth  of  the  consideration  ;  and  to  re-ooj 
vey  to  the  owner  of  such  title  another  oiiefnurt 
part.  The  title  having  been  bought  up,  ileiei^ 
dants  did  re-convey  the  one-fourth  to  the  ownul 
but  refused  to  carry  out  the  agreemeut  will 
plaintiff : — Held,  that  the  agreement  w.is  sua 
as  this  court  would  specifically  perform, 
decree  made  with  costs.  Bojjart  v.  I'alkM 
14  Chy.  624. 

The  owner  of  land  granted  to  a  railw,iy  cod 
pany  the  privilege  of  crossing  his  iiroiwrty,  | 
consideration  of  which    the  coiniianv  agre 
amongst  other  things,  to  pay  hiui  .*4fl0  ara 
to  carry    flour  for  him  on   certain  favoiino| 
terms,  and  "  to  bottom  out  his  present  mill  n 
from  its  present  unfinished  point  1"— Held,  t' 
this  court  should  not  decree  a  specitio  iierfoi^ 
ance  of,  or  damages  for  breach  of,  such  a  i 
tract,  but  leave  the  plaintiff  to  sue  on  itatlil 
Dickson  v.  Covert,  17  Chy.  3-M. 

A  father  and  son  entered  into  mutual  I 
the  fatker  agreeing  that  just  heforc  iiis  (leaUJ 
would  convey  his  farm  to  the  Roninfe*; 
the   son  agreeing  that  he  would,  dnnnj 
father's  life,    work  the  farm  in  a 
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f.nnerlike  manner ;  and  would  consult  his 
f  her  in  »'!  tbinjjs  reasonable.  Quarrels  took 
lace  •  the  son  treateil  his  father  badly,  though 
L ilii  notiiing  which  at  law  would  be  a  breach 
!( tiie  condition  of  his  bond  ;  and  ultimately  the 
atber  left  the  farm,  the  son  retaining  possession 
until  eiectcd  at  the  father's  suit :— Held,  in  a 
it  liy  tiie  son  against  his  father,  that  the  con- 
lJa,H  should  not  be  enforced  against  the  father. 
ilcDoiiiiM  V.  y/"«',  17  Chy.  657. 

The  plaintifl'a  contracted  with  defendant  that 

i  he  should  clear  for  them,  in  a  husbandman-like 

1  manner,  certain  swamp  lands  which  they  owne<l, 

ml  that  lie  sliouhl  take  the  timber  as  compensa- 

'tiiffl     Defendant  cut  down   and  removed  the 

I  tiniliur,  but  did  not  ckar  up  the   land.     The 

oliintitls  tliereui)on  tiled  a  bill  for  specific  per- 

lornuuice.     A  dennirrer  thereto  was   allowed, 

[the work  in  question  being  the  sole  object  of  the 

[sKLaiHl  t'"'  remedy  at   law  being  adeciuate. 

\i,lM  V.  I'ri/iw,  l!»  Chy.  56. 

Eiiuitv,  now-a-days,  does   not,  as   a  general 
Irule,  ent'iirce  spccilically  a  contract  between  a 
lUniholder  and  a  builder  for  the  erection  of  a 
Ihouse  or  the  like  ;  l>ut  specific  performance  of 
ItTeements  to  execute  works  is  enforced  where 
jtheylaintitl'shews  a  sufficient  ground  of  equity 
Ito  entitle  him  to  that  relief.     Culton  v.  Kookledije, 
|l9Chy.  \i\. 
A  bill  alleged  that  the  jlaintiff  contracted 
th  defendants  to  lease  to  them  certain  lands, 
il  to  erect   thereon   for  their  us0  a  stone 
.Jiling  according  to  plans  and  specifications 
ioniished  by  defendants  ;    that  accordingly  the 
„.ntitf  hail  exi)ended  .§4000  on  the  building, 
^ilir  defendants'  superintendence  and  accor- 
ding to  (ilans  furnished  by  them  ;  that  he  had 
"  \<i  everything  which  defendants   had  direc- 
;  and  that  defendants  ■  had    accepteil   the 
liling  aiul  taken  possession  of  part  of  it ;  but 
1  amieared  that  the  machinery  was  not  com- 
Jleteil  in  all  respects  : — Held,  that  the  allega- 
ins  of  the  bill,  if  proved,  would  entitle  the 
itiff  to  rehef .     Strong,  V.  C,  diss.     lb. 

\k  railway  company  entered  into  a  contract  for 
e  oinistructi(ui  of  their  road,  which  was  to  be 
[lilted  and  in  perfect  running  order  by  the 
if  January,  1875  ;  and  to  be  paid  for  partly 
leash  and  municipal  bonds,  partly  in  bonds  or 
fcbeutures  of  the  company,  and  partly  in  guar- 
■teed  shares  or  stock  of  the  company  ;    and 
cdiitraetors  entered  upon  the  construction  of 
work,  Imt  owing  to  financial    difficulties 
ley  were  obliged  to  suspend  in  1873,  and  in 
Jiigust,  1874,  they  made  a  deed  of  composition 
Bth  their  creditors,  and  J.  was  appointed  the 
Vial  assignee.    After  the  time  appointed  for 
coinidetion  of  the  work,  the  assignee  and 
le  contractors  tiled  a  bill  in  their  joint  names 
linst  the  railway  company,  asking  that  the 
btraet  might  W  performed  by  the  company, 
pring  on  their  own  part  to  perform  it,  and 
[  to  restrain  the  company  from  entering 
I  any  new  contract  for  "the  work  with  any 
person,  and   from    making,  signing,   or 
ling  any  stock  or  bonds  of  tho  company,  until 
J^stock  or  bonds  to  which  the  plaintiffs  were 
'led  were  issued  to  the  assignee.      A  de- 
fer for  want  of  equity  and  for  misjoinder  of 
itiffj  was  allowed ;  the  rule  of  the  Court 
g  that  it  will  not  decree  the  specific  perfor- 
""-  of  works  which  the  court  is  unable  to 


superintend  ;  and  that  an  insolvent  or  bankrupt 
cannot  be  joined  as  a  co-plaintiff  Mith  his 
assignee,  Joliimon  et  itl.  v.  The  Monlrcal  and 
City  of  Ottawa  Junction  R.  Co.,  22  Chy.  2!)0. 

See  Hewitt  v.  Brown,   16  Chy.  670,  p.  3643; 
Draper  v.  Holhorn,  24  C.  P.  122,  p.  3646. 


V.    CONTRACT.S  WITH  A  PENALTY. 

Upon  a  contract  for  sale  of  an  estate  subject  to 
a  mortgage,  it  was  stipulated  that  tlie  vendor 
should  execute  a  bond  to  indeiunify  the  pur- 
chaser against  the  incuni))raiice,  aiul  a  sum  of 
£.500  by  way  of  liquidated  damages  for  non-per- 
formance by  either  party,  was  to  be  jiaid  to  the 
other.  The  court  held  that  this  did  not  enable 
either  party  to  repudiate  the  contract  upon 
paying  £500  ;  and  in  a  suit  by  the  vendor  a 
reference  as  to  title  was  directed,  but  without 
the  usiiiil  declaration  that  the  plaintiff  was 
entitled  to  specific  performance,  reserving  a 
right  at  the  hearing  on  further  directions  to 
refuse  specific  performance,  in  the  event  of  the 
vendor  failing  to  effect  or  endeavouring  to  effect 
an  arrangement  with  the  mortgagees,  which  the 
vendor  alleged  he  could  make.  /'/."A't;*  v.  W'riile, 
7  Chy.  598. 


VI.  Agreements  to  Compromise. 

A  compromise  of  a  suit  having  been  entered 
into  before  answer,  defendant  may  set  up  the 
compromise  in  his  answer,  and  pray,  by  way  of 
cross-relief,  that  it  be  specifically  performed ;  and 
if  plaintiff  does  not  diligently  proceed  with  the 
suit,  defendant  is  entitled  to  move  to  dismiss  for 
want  of  prosecution.  Small  v.  Union  Permanent 
Buildimj  Societi/,  6  P.  R.  20f).— Chy.  Chamb.— 
Spragge,  on  appeal  from  Holmested,  Referee. 


VII.  Agreements  for  the  Sale  of  Chattels. 

Saw-logs  cannot  be  intended  priniiV  facie  to  be 
of  "peculiar  value  ;"  but  they  arc  more  likely 
to  be  so  than  most  other  descriptions  of  chattels, 
and  specific  relief  may  be  given  -with  respect  to 
them  in  more  instances  than  almost  any  other  sort 
of  chattel  property.  The  relief,  ho  ivever,  must 
be  applied  for  promptly.  Flint  v.  Corby,  4 
Chy.  45. 

The  court  will  decree  specific  performance  of 
a  contract  for  the  manufacture  and  sale  of  saw- 
logs,  where  they  are  capable  of  being  identified 
and  possess  a  peculiar  value  for  the  purchaser. 
Stevenson  v.  Clarke,  4  Chy.  540 ;  Fuller  v.  Rich- 
mond, 2  Chy.  24 ;  S.  C.  4  Chy.  657  ;  FariceU  v. 
Walbridge.  6  Chy.  634. 

A  steam  vessel  owned  by  the  memlxirs  of  a 
limited  partnership  was  registered  in  the  name 
of  the  general  partner.  During  his  absence  from 
this  country  the  special  partners  agreed  for  the 
sale  of  the  vessel,  and  gave  their  bond  conditioned 
for  the  obtaining  a  sufficient  transfer  thereof  to 
the  purchasers  within  three  months,  and  placed 
them  in  possession.  Two  years  afterwards  the 
vessel  was  sold  under  execution  against  the  gen- 
eral partner,  and  was  taken  from  the  purchasers 
by  replevin,  the  purchasers  giving  notice  to  the 
special  partners,  who  took  no  steps  to  prevent  the 
removal  of  the  vessel.  The  purchasers  thereupon 
sued  the  obligors,  and  recovered  judgment  agamst 
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them,  after  which  they  filed  a  bill  for  specific 
performance  of  the  contract,  and  an  injunction 
to  stay  proceedings  under  the  judgment.  The 
court,  considering  the  great  changes  which  had 
taken  place  in  the  position  of  the  parties,  and 
the  depreciation  in  value  of  the  steamer,  refused 
specific  performance,  and  dismissed  the  bill,  with 
costs.  Cotton  V.  Vorhy,  7  Chy.  50  ;  affirmed  on 
appeal,     lb.  635. 


VIII.  Other  Agreements. 

This  court  cannot  enforce  against  the  crown 
ipecific  performance  of  an  order  in  council. 
Simjison  v.  Grant,  5  Chy.  267.' 

Tlic  rector  of  Woodstock  filed  a  bill  against 
the  (iveat  ^Ve8tern  R.  W.  Co.  for  specific  per- 
formance of  an  alleged  contract  for  a  free  pass 
for  himself  and  his  successors,  as  the  considera- 
tion for  certain  rectory  land  conveyed  by  him  to 
the  company.  The  Court  of  Appeal,  not  being 
satisfied  with  the  evidence  of  the  alleged  con- 
tract, and  also  deeming  the  contract  to- be  open 
to  various  objections,  reversed  the  decree,  and 
ordered  the  bill  to  be  dismissed,  with  costs. 
Spracrge  and  Mowat,  V.  CO.,  diss.  BettrUlge  v. 
Great  Western  H.   W.  Co.,  3  E.  &  A.  58. 

The  purchaser  of  land  paid  a  certain  sum, 
gave  .1  mortgage  on  other  property  of  his  for 
another  portion,  and  for  the  balance  four  notes 
were  to  be  given,  made  by  the  purchaser  and 
such  other  person  as  would  render  them  saleable 
without  endorsement  by  the  vendor.  One  only 
of  the  notes  was  delivered  : — Held,  that  specific 
performance  could  not  be  obtained,  the  agree- 
ment for  delivery  of  the  notes  being  such  as  this 
court  could  not  execute,  and  the  remedy  being 
tat  law  for  breach  of  the  contract.  DeOear  v. 
Smith,  U  Chy.  570. 

In  May,  1875,  a  deed  of  separation  was  ex- 
ecute^ between  defendant  nd  plaintifiT,  husband 
and  wife,  by  which  defendant  was  to  pay  the 
plaintiff  $100  a  year,  quarterly,  as  maintenance. 
Afterwards  in  September,  1875,  the  plaintiff 
objecting  to  the  security  offered,  tiled  a  bill  for 
alimony,  and  defendant  served  a  notice,  agreeing 
to  allow  her  $100  a  year,  quarterly,  for  interim 
alimony.  The  plaintiff  accepted  the  notice,  and 
defendant  paid  this  alimony,  until  May,  1876, 
when  a  decree  was  made  for  specific  performance 
of  the  agreement,  but  the  plaintiff  was  ordered 
to  pay  defendant's  costs  :--Held,  that  the  plain- 
tiff must  give  credit  for  the  sums  paid  as  interim 
alimony ;  and  executions  issued  for  the  whole 
sum,  payable  under  the  agreement,  were  set 
aside  ;  the  costs  payable  by  plaintiff  were  also 
ordered  to  be  set  off  against  the  allowance, 
though  such  set-off  was  not  asked  for  in  the 
notice  of  motion.  Maxwell  v.  Maxwell,  7  P.  R. 
63. — Stephens,  Referee;  Blake. 


IX.  Injunction  in  Connection  with  Specific 
Performance. 

In  a  suit  for  the  specific  performance  of  an 
agreement  for  sale  of  lands,  or  to  set  aside  a 
conveyance  for  fraud,  the  plaintiff  is  not  of  right 
entitled  to  an  injunction  to  restrain  alienation, 
unless  it  is  alleged  by  the  bill,  and  proved  that 
the  holder  of  the  land  threatens  and  intends  to 
convey  it.     Kerr  v.  Hillrnan,  8  Chy.  286. 


An  agreement  for  a  lease  provitled  f,|f  .v 
building  of  a  bam  by  the  tenant.    The  miml 
of  the  owner,  considering  that  a  ham  whith  th 
tenant  had  begun  to  build  was  not  such  as  the 
agreement  re<juired,  filed  a  bill  for  an  injunoti(,n 
and  for  specific  performance  of  the  agreement 
generally.     The  answers  insisted  that  the  Lam 
was  such  as  defendant  undertotik  to  l)uilil    jv 
court,  being  of  opinion  that  the  injunction  wal 
the  real  object  of  the  suit,  and  that  the  plaintiff 
was  not  entitled  to  an  injunction,  dismisseil  the 
bill :— Held,  that  this  decree  was  ud  liar  to  « 
subsequent  suit  by  the  tenant  for  speeitic  i*r. 
formance  of  the  agreement  for  a  lease.  ,s;„,i,  „„,' 
V.  Campbell,  17  Chy.  612.  "" 

See  Marin  v.  Wilkinson,  2  Chy.  1,",  n,  %\^. 
Ledyard  v.  McLean,  10  Chy.  1 3!), ' u  'joj.i ! 
Hetoitt  v.  Bromi,  16  Chy.  670,  p.  :)(J4,3      '    "' 


SPEEDING  CAUSE. 
See  Practice  in  Equitv. 


SPIRITUOUS  LIQUORS. 

See  Taverns  and  Shops— Te.mperance  Aci^- 
Revenue. 


SPLITTING  CAUSES  OP  ACTION. 
See  Division  Courts. 


ST.  GEORGE. 

The  provincial  statute  1  \S"\\\.  IV.  e.  25,1 
vesting  in  a  trustee  certain  lands  belonging  toj 
the  estate  of  the  late  Laurent  St.  (jeorge,  has  not  j 
the  effect  of  raising  a  presumption  of  title  in  tbtl 
particular  lands  enumerated  in  the  sclicdule.  aol 
as  to  relieve  his  trustee  from  tlie  necessity  ofl 
shewing  title  in  the  first  instance.  X»u<  df 
Baldwin  v.  Stone,  5  Q.  B.  388. 


STAGE  COACHES. 
See  Carriers. 


STAKEHOLDER. 
I.  At  Horse  Races— .SVe  Gaming. 


Where    money    was    placed   in  defendant! 
hands  by  jflaintiffs,   in  pursuance  of  an  iji 
ment  betMreen  plaintiffs  and  A.,  to  be  paid  o'l 
by  defendants  to  A,  in  whole  or  in  part,  i 
his  making  up  certain  accounts  and  performinj 
his  agreement  with  plaintiffs,  but  plaintiffs  snej 
defendants  for  the  money  before  they  had  com 
to  any  decision  as  to  A. 's  claim,  which  theywff 
to  determine  upon  : — Held,  that  they  were  b" 
entitled  to  an  interpleader.     Cotton  ft  d 
Catneron  et  al.,  2  P.  R.  62.-C'.  L.  C'hamb.- 
Bums. 


3653 


STATUTES.  3654 


A  stakeholder  allowed  to  retain,  out  of  the 
moneys  in  his  hands,  a  sum  sufficient  to  cover 
iis  cMts  of  an  interpleader  brought  to  try  the 
«alit  to  the  stakes.  GiUejtp.e  v.  Rohe.rUon,  14 
LJ.N.  S.  28.— 0.  L.  Chamb.— Dalton,  C.  C. 

Although  the  rule  of  equity  is,  that  money  in 
the  haiuUof  a  stakfiholder  held  for  others,  whose 
rights  are  to  be  disposed  of  by  the  court,  will 
usually  be  ordered  into  court,  still  it  must  be 
clear  that  some  of  the  parties  litigant  are  en- 
title   to  the  fund  or  a  portion  of  it.     Where, 
therefore,  the  proceeds  of  a  policy  of  insur- 
,nce  which  had  been  deposited  with  the   at- 
torney ot  a  hank,  to  be  held  in  trust  for  such 
bank,  and  w'tli  t'"^  proceeds  to  pay  oflF  the  lia- 
hilities  of  the  party  making  such  deposit  to  the 
bank,  had  been  paid  to  and  were  still  in  the 
\  hands  uf  the  attorney,  and  the  depositor,  with- 
'  out  shewing  what  amount  was  due  the  bank, 
I  applied  to  have  the  money  paid  into  court  by 
,  the  attorney,  the  court,  under  the  circumstances, 
:  leiaseil  the  application.     Corbett  v.  Meyers,  10 
i  Chy.  36. 

Where  a  building  society  by  their  answer 
I  gtated  a  sum  of  money  to  be  in  their  hands  as 
[  etakeliolders,  which  was  smaller  than  at  the 
[  hearing  they  were  willing  to  admit,  the  court 
[  refused  them  their  costs  of  the  suit.  Graham 
\<taL\.  Totw,  25 Chy.  184. 


STAMPS. 

}  I.  O.v  Bills  and  Notes— 5ee  Bills  of  Ex- 
change AND  Promissory  Notes. 

ill.  O.v  Legal  Proceedings— ^^e  Law  Stamps^ 


Deeds  executed  in  England,  conveying  land  in 
Ithia  province,  do  not  require  to  be  stamped  un- 
the  provisions  of  the  English  Stamp  Acts. 
Kurrai/v.  VmiBrocklin,  1  Chy.  Chamb.  300.— 

Uowat. 


STATED  ACCOUNT. 

iS'ef  Account— Money  Counts. 


STATUTES. 

I.  General   Rules    of   Construction, 

3654. 

II.  Pi'BLic  Acts,  365(5. 

III.  Private  Acts,  3656. 

IV.  Altering  and  Amending,  3656. 

V.  Repealing  or  Disallowance,  3657. 

VI.  Penal  Acts,  3661. 

VII.  Imperative  and  Directory,  3662. 

VIII.  Prospective  or  Retrospective,  3664. 

IX.  Recitals,  3667. 

X.  Statutory  Forms. 
1.  OneraUy,  3667. 


2.  Deed*  and  Leaneg  under  the  Short 
Forim  Acf,A—See  Deed— Landlord 
and  Tenant. 

XI.  NoN  User  and  Forfeiture,  3668. 

XII.  Interpretation  Act,  3668. 

XIII.  Operation  of,  on  Contracts,  3669. 

XIV.  Particular  Words — See  Words  and 

Terms. 

XV.  Time  of  Coming  into  Operation,  3672. 

XVI.  Binding  on  the  Crown,  .3673. 

XVII.  Miscellaneous  Cases,  .367.3, 

XVIII.  Imperial   Statutes  —  See  Constitu- 
tional Law. 

XIX.  British  North    America  Act — See 

Constitutional  Law. 

XX.  Of  Frauds— S'w  Frauds  (Statute  of.) 

XXI.  Of  Limitations  —  iVee  Limitation  of 
Actions  and  Suits. 

XXII.  Of  Mortmain— iSee  Churches— Mort- 
main— Will. 

XXIII.  Regarding  the  Sale  of  Liquor — See 

Spirituous  Liquors — Taverns  and 
Shops — Temperance  Acts. 

XXIV.  Statement   of,    in    Pleadings  —  See 

Pleading  at  Law. 

XXV.  See  also  the  Several  Titles. 


I.  General  Rules  of  Construction. 

Although  by  the  words  of  the  provincial 
statute  51  Geo.  III.  c.  9,  s.  6,  against  usury, 
contracts,  bonds,  &c.,  are  declared  void  only 
when  usurious  interest  is  reserved  and  taken, 
yet  the  court  will  construe  "and"  to  be  "or," 
particularly  as  the  7  Will.  IV.  c.  5,  s.  3,  declares 
in  the  preamble  ' '  that  by  law  all  contracts  and 
assurances  whatever  for  payment  of  money  made 
for  an  usurious  consideration  are  utterly  voi'\  ; " 
and  therefore  a  plea  to  an  action  on  a  promis^jry 
note,  that  the  note  was  given  to  secure  a  debt 
and  was  for  an  usurious  consideration  for  for- 
bearance, was  held  good,  although  it  did  not 
state  that  the  usurious  interest  was  paid  or 
received.     Boaij  v.  Lewis  et  al. ,  1  Q.  B.  357. 

Held,  that  the  words  "herein  contained,"  in 
16  Vict.  c.  183,  s.  II,  must  be  applied  only  to  the 
clause  in  which  they  occur,  and  not  to  the 
whole  act — that  being  in  this  case  the  reasonable, 
and  in  general  the  more  obvious,  though  not  the 
inevitable  construction.  McGill  v.  Municipal 
Council  of  Peterborough  and  Victoria,  12  Q.  B.  44. 

The  word  "section"  does  not  necessarily 
mean  one  of  the  divisions  of  an  act  numbered  as 
such,  but  may  refer,  if  the  context  requires  it, 
to  any  distinct  enactment  of  which  there  may  be 
several  included  under  one  number.  Dain  ^ 
Ooam(je,  6  P.  R.  103.— C.  L.  Chamb. —Dalton, 
C.  C.  it  P.  ;  Richards. 

Consideration  of  conflicting  clauses  in  the 
same  act.    lb. 

Application  of  the  maxim,  "  Expressio  unius 
est  exclusio  alterius. "     lb. 

In  constriiing  the  Consolidated  Statutes,  the 
court  may  refer  to  the  original  enactments  in 
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order  to  nssiHt  in  arriving  at  a  right  coucluaiou. 
Whetiin  V.  Thf  Qweii,  'J8  Q.  B.  108. 

Under  14  &  1")  Vict.  c.  .Tl,  8.  l.S,  railway  com- 
panies were  recjuired  to  erect  and  maintain  fences 
on  each  side  of  the  railway  with  openings,  or 
gates,  or  liars  therein,  "and"  farm  crossings, 
he,  for  tlie  use  of  the  adjoining  proprietors  ; 
but  on  the  consolidation  of  this  act  in  C.  8.  C. 
8.  ()(i,  s.  1 3,  the  clause  was  changed  by  re(|uiring 
the  company  to  erect  and  maintain  fences,  &c., 
'•  at  "  farm  crossings  : — Held,  that  the  substitu- 
tion of  the  word  <U  in  the  Consolidated  Act  for 
the  M'oril  iintl  in  the  former  act,  varied  the 
liability  of  railway  companies,  and  imposed  no 
duty  upon  defendants,  who  were  incoritorated 
by  31  N'ict.  c.  41,  to  make  farm  crossings. 
Broun  v.  Toronto  and  y'niiHHinii  H.  Co.,  26  C.  P. 
'-'0(i. 

[Headings  of  different  i)ortion8  of  a  statute 
may  be  looked  to  to  determine  the  sense  of  a 
section  ranged  under  them.  The  Director.^,  Ac, 
ofthfllunnnerntnUhund  Viti/  R.  Co.  v.  Brand  et 
U.C.,  L.  H.  4  H.  L.  171.'  The  Consolidated 
Statutes  may  be  treated  as  one  great  act,  and 
the  several  chapters  as  being  enactments  which 
are  to  be  construed  collectively  and  with  refer- 
ence to  one  another,  just  as  if  they  had  been 
sections  of  one  statute,  instead  of  being  separate 
acts.  Per  Lord  VVestbury  in  Bonton  et  al.  v. 
Leliivre.  et  al.,  L.  R.  3  P.  (J.  1«2.] 

.32  &  33  Vict.  c.  23,  s.  8,  D.,  applies  to  all 
cases  of  perjury,  not  merely  to  "  Perjuries  in 
Insurance  Cases,"  which  is  the  heading  under 
which  ss.  4  to  12  are  placed  in  the  Act.  JReijhia 
V.  Carrie,  31  Q.  B.  M'2. 

The  divisions  of  a  statute,  under  which  the 
clauses  are  arranged  and  classified,  may  be 
looked  to  as  afi'ording  a  key  to  the  construction. 
Laivrte  v.  Uatlibuu  et  al.,  38  Q.  B.  255. 

Statutes  regulating  the  practice  and  procedure 
of  a  court  apply  only  to  matters  within  its  juris- 
diction, and  cannot  be  called  in  aid  to  give 
jurisdiction  where  it  is  in  question.  Ohreim  v. 
McGUligat,  The  Grand  Trunk  li. Co., Garnishees, 
23  C.  P.  171. 

Quaire,  as  to  the  admissibility,  with  a  view  to 
the  construction  of  a  statute,  of  the  language 
used  by  the  Secretary  of  State  for  the  Colonies  m 
introducing  it  in  Parliament.  Smika  v.  Belford 
et  al.,  1  App.  R.  43(). 

Sec.  3  of  41  Vict.  c.  G,  O.,  declares  that  the 
Legislature  is  not  by  that  act  or  the  40  Vict.  c. 
6,  O,,  to  be  deemed  to  have  adopted  the  con- 
struction which  may  by  judicial  construction  or 
otherwise  have  been  placed  upon  the  language 
of  any  statutes  included  amongst  the  Revised 
Statutes  : —  Held,  notwithstanding  {his  enact- 
ment, that  sec.  192  of  c.  50,  R.  S.  O.,  being  not 
only  in  wonls  but  in  effect  the  same  as  sec.  7  of 
39  Vict.  c.  28,  0. ,  repealed  but  re-enacted  by  it, 
must  receive  the  same  construction  as  was  placed 
upon  the  repealed, enactment  by  the  Manufac- 
turers iuid  Merchants'  Fire  Ins.  Co.  v.  Atwood, 
28  C.  P.  21,  and  therefore  that  there  could  be 
no  re-hearing  by  tlie  court  by  way  of  appeal 
from  the  decision  on  an  award  made  by  a  single 
judge  under  the  repealed  enactment.  Grain  v. 
Truntees  of  the  Colle(/iate  JnstitiUe  of  the  City  qf 
Ottawa,  43  Q.  B.  498. 

The  decision  in  Huraberstone  v.  Henderson,  3 
P.  R.  40 — that  aplea  that  the  land  was  not  the 


plaintiff's  raised  the  question  of  title  td  ImJ 
and  that  the  plaintiff  was  thfrt-foit;  tntitleil  u 
full  costs  witliout  a  certificati-  lining  n,,,,,, " 
!  point  of  practice,  was  adlicrcdto,  th(jngli  ilnjn* 
'  a  construction  on  our  statute  diffiitnt  tidm  tlr! 
put  upon  substantially  similar  language  in  th 
English  Act.     CouUon  v.  (>'(  'onmll^iW  c.  p.  341' 

The  rule,  that  when  a  statute  has  received  a 
co.istruction  either  from  hmg  prattiif  or  liy  iudi 
cial  interpretation,  and  is  altcrwanU  re duutul 
in  the  same  tenus,  the  Legislature  is  deemed  \„ 
have  had  that  construction  in  view  in  the  \". 
enactment,  cannot  apply  to  an  Aet  of  tLe  l)(,uii" 
nion,  where  different  constructions  aie  sliewntii 
have  obtained  in  some  t)f  the  Provinces.  JMici,i.„,u 
V.  JioMn,  24  Chy.  22.  See,  also,  as  to  this  nile' 
Bei/ina  v.  Whelan,  28  Q.  B.  27,  4:{ ;  Mrh„lU  v' 
Cumviini/s,  1  Sup.  C,  39r),  420- 1,  4i'5  ;  Ci;„n\ 
Collegiate  Institute  ofOttaira,  43  (,)  li.  4%, 


II.  Public  Acts, 

Statute  4  Geo.  IV.  c.  22,  vesting  the  jiroptrty 
of  a  particular  bank  in  the  liamls  df  eoiiimij- 
sioners,  with  power  to  hear  and  ileterniiiie  claims 
made  upon  the  bank  by  creditors,  tlnuigh  stated 
in  the  preamble  to  be  made  "  on  belialt df  agreat 
portion  of  the  inhabitants  of  the  jirdvince,"  was 
not  considered  a  public  statute.  Murklamlel  al 
V.  Bartlet,  Tay.  14G. 

The  courts  are  bound  to  take  jnilieial  notice 
of  every  public  act  of  the  Provincial  l.jgislature, 
though  its  operation  may  be  lucally  lin.ittil! 
Darlitiij  et  al.  v.  Hitchcock  et  al.,  25  Q.  B.  4{')3. 


III.  Private  Acts. 

The  rule  in  respect  to  private  acts  of  jmrlij. 
ment  is,   that  the  interests  of  persons  nut  ei-  j 
pressly  named  in  them  are  not  aflecteil  |jy  the 
provisions  thereof.     Be  Goodhue,  Tovci/  v.  UmI- 
hue,  Goodhue  V.  Tovey,  (in  appeal)  I'JChy.  3(i6.  J 

See  Darling  v.  Hitchcock,  25  Q.  B.  4G.",  supra. 

See,  also,  Ferrie  v.  Jone-t,  5  Q.  B.  504. 


IV.  Alteeing  and  Amexdiso. 

The   mandamus  nisi   set   out  the  provisions! 
applicable  to  18  Vict.  c.   180,  and  20  Vict. 
146,  by  which  the  prosecutors  claimed  the  right  I 
to  have  an  arbitration  to  settle  the  amount  of  J 
their  claim  against  the  Great  Western  K.  Co.,  k J 
the  erection  of  a  permanent  bridge  over  tliej 
River  Humber.     The  company  returned  to  thej 
writ,  that  the  prosecutors  had  not  conimeiicedl 
proceedings  to  entitle  them  to  a  reference  witliii  I 
six  months  after  the  passing  of  tlie  tirstactl 
The  prosecutors  demurred,  contending  that  tli«| 
provisions  of  the  first  act  had  been  altered  aiiJexj 
tended  by  the  second  act,  and  that  they  had  done  I 
all  that  the  second  act  required  of  them  toestab-I 
lish  their  claim  to  an  arbitration  ;— H':W,  thaq 
under  18  Vict.   c.   180,  the  prosecutors  wuuli 
have  been  barred,  not  having  commenced  pre 
ceedings  within  six  months  alter  the  passiug  oil 
that  act  :  that  20  Vict.  c.  146,  having  ejteudeil 
its  provisions  much  beyond  those  of  18\ict-i 
180,  and  extended  the  rights  thereunder  beyor 
those  explained  in  sec.  1  to  be  within  themeu 
iiig  of  the  words  private  rights,  the  rights  deN 
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m  20  Vict.  0.  146,  were  not  restricted  by  the 
nrnvisiona  of  18  Vict,  to  those  only  who  had 
cduimenced  proceedings  within   six  months  of 


,|ie  p.a8Sin>! 


(if  the  latter  act :   that  the  notice 


rMiuired  to  be  given  within  three  .months  after 
theii.i8siiife'<'f  '^''^  -^  Vict,  was  the  only  condition 
precedcnt''to  tiie  prosecutors'  right  to  recover. 
p  liiiii  IX  I'fl.  TritHlicK  of  St.  Andrew's  Church  v. 
qU  WeMern  It.  t'o.,14C.  P.  402. 

Suli-sec.  4,  of  s.  20,  of  the  Railway  Act,  18(i8, 
p.  gives  an  action  against  certain  railway  com- 
[Mica  for  neglect  to  carry  goods,  &c.,  but  the  act 
'iw,«  not  apply  to  the  (ireat  Western  K.  Co.,  the 
Jeiendanta.  'By  sec.  T)  of  34  Vict.  c.  43,  D.,  this 
suh  sec.  "  is  hereby  amended  by  adding  thereto 
the  fdllowing  words  :  '  From  which  action  the 
cnniiiany  siiall  not  be  relieved  by  any  notice, 
cmidition,  or  declaration,  if  the  damage  arises 
fpini  any  negligence  or  omission  of  the  coiipany 
ornf  its  servants'  ; "  and  by  sec.  7,  "  The  pro- 
mim  of  this  act "  are  made  applicable  to  every 
nilway  company  :— Held,  that  the  sub-sec.  ot 
the  earlier  act,  as  thus  amended,  did  not  apply 
to  defendants  ;  but  tli.at  the  effect  of  the  later 
jft  wa.s  merely  to  add  the  newly  -enaoted  words 
to  the  sul)-sec.,  and  "The  provisions  of  this 
act  '  therefore  did  not  include  the  amendment. 
dm  vi  ''''•"'<  '^ '•««"•«  -ff-  Co.,  33  (J.  B.  483. 

Bv  the  Municipal  Act  of  1S6(),  2!»-30  Vict.  c. 
1  51,  s.  34!',  municipal  corporations  were  author- 
izfitjpass  by  daws  to  take  stock  in  or  aid  rail- 
Ttav  comiianies,  but  by  siib-s.  4  of  that  section, 
no  corporation  should  subscribe  for  stock  or  in- 
cur any  liability  for  these  purposes,  unless  the 
hv  law  should  receive  the  assent  of  the  electors. 
BvlM  Vict.  c.  30,  s.  6,  O.,  a  sub-se('ti(m  was 
(hrccted  to  be  added  to  section  349,  authorizing 
1  the  corporations  to  pass  by-laws  for  granting 
^lnHses  to  any  railway  and  to  any  persons  estab- 
Ihshiiig  manufactures,  and  to  issue  debentures  for 
I  tai.siug  money  to  meet  such  bonuses  : — Held, 
I  that  tiie  additional  sub-seetion  could  not  be  read 
[as  coming  after  sub-section  4,  so  as  to  exempt 
I  bydaws  tinder  it  from  reijuiring  the  .issent  of  the 
|ekt«ji-8.  E.i:  i-cl  Clement  v.  County  of  Wentivorth, 
1*;C  P.300. 

V.  RkPEALINO  or  DlS.iLLOWANCE. 

Where  an  act  passed  by  the  provincial  legis- 
llature  was  sul)3ei]uently  disallowed,  but  while 
lin  force  the  plaintiff  had  been  convicted  under 
lit  by  defendants,  and  a  warrant  was  properly 
lissued  by  defendants  for  his  arrest  au.l  imprison- 
linent,  which  however  was  not  executed  until 
lifter  the  disallowance  of  the  act  was  published 
'  I  the  Gazette  ; — Held,  that  as  the  conviction 
Itid  warrant  were  legal,  the  defendants  could 
pot  be  considered  as  trespassers.  Clapp  v. 
\lMmmnttaL,  6  0.  S.  319. 

I'mler  7  Vict.  c.  31,  the  recognizance  was  not 
Botfeited  hy  the  non-payment  of  the  condemna- 
%n  money  on  the  recovery  of  judgment,  unless 
tte  alternative  condition  was  not  complied  with. 
e  legislature  having  made  no  provision  in  the 
t  repeahng  7  Viet.  c.  31,  for  continuing  the 
ceediiigs  commenced  under  it,  no  proceeding 
a  now  be  taken  against  bail  under  such  recog- 
Tnce.    Httvdij  v.  Hall  tt  al.,  2  Q.  B.  276. 

[Since  the  repeal  of  that  act :— Held,  that  the 
Tgniauices  taken  under  it  are  not  binding, 


except  where  the  debtor  has  been  notified,  and 
has  made  default  while  the  act  was  still  in  force. 
Macaulay,  J.,  diss.  Mitcdoiidld  v.  ]yeibi  et  <tl., 
3Q.  B.  441. 

The  13  &  14  Vict.  c.  67,  allows  three  ,vear8  for 
redemption  before  the  slieritl  can  convey  under 
a  sale  for  taxes.  It  was  repealed  b,v  Hi  N'ict.  c. 
182,  which  came  into  force  on  the  1st  of  .January 
18.54,  except  in  so  far  as  it  might  atl'ect  "  any 
rates  or  taxes  of  the  ])ruseiit  year,"  \M3,  "or 
any  rates  or  taxes  which  have  accrued  and  are 
actually  due,  or  any  reniedy  tor  the  enforcement 
or  recovery  of  such  rates  or  taxes  ndt  otlierwiso 
provided  for  by  this  fict."  The  jilaiiitiff  jmr- 
chased  under  l.S  &  14  Vict.,  in  ISiVi  ;  so  that  he 
was  not  entitled  to  a  conveyance  iiiitil  the  act 
had  been  repealed  : — Held,  that  as  the  exemp- 
tion in  the  repealing  clause  gave  no  jiower  to 
complete  inchoate  proceedings,  the  sborifl'  could 
not  convey,  although  such  a  result  was  clearly 
not  intended.  Mc/Joiutld  v.  McDnnwll  et  til., 
24  Q.  B.  424. 

Certain  land  was  sold  for  taxes  in  1 830,  under 
6  Geo.  IV.,  c.  7,  but  owing  to  the  loss  of  the 
certificate  no  deed  was  made  bj'  the  sheriff  until 
1862.  The  13  &  14  Vict.  c.  66,  which  was  passed 
on  the  10th  of  August,  18.50,  and  canie  into  force 
on  the  1st  of  January,  18.")!,  repealed  the  6  (.Jco. 
IV.,  except  so  far  as  it  might  affect  any  taxes 
which  hafl  accrued  and  were  due,  or  any  reniedy 
for  the  enforcement  or  recovery  of  the  same  : — 
Held,  that  this  exception  did  not  continue  the 
power  of  the  sherifl'  to  convey,  and  therefore 
that  nothing  passed  by  his  deed.  Bri/aiit  et  al. 
V.  Jlill,  23  Q.  B.  96  ;  followed  in  Cotler'x.  Suther- 
land; Stevens  et  al.  v.  Jaijuesrt  al.,  18  C.  P.  357. 

On  the  I8th  December,  18.52,  the  sheriff  act 
ing  under  13  &  14  Vict.  c.  ()7,  sold  a  lot  of  land 
for  taxes,  bnt  did  not  execute  a  conveyance 
therefor  until  the  9th  January,  18.5(i,  after  the 
passing  of  K!  Vict.,  c.  182,  which  repealed  the 
first  named  act  : — Held,  that  the  deed  was 
invalid,  us  at  the  time  it  was  executed  the 
sherifi  had  not  power  to  make  a  conveyance. 
McDouijall  V.  McMillan,  25  C.  P.  75. 

Before  the  passing  of  It)  Vict.  c.  80,  a  qui  tarn 
action  was  commenced  under  51  (ieo.  111.  c.  9, 
8.  6,  for  taking  an  illegal  rate  of  interest  ; — 
Held,  that  the  suit  could  not  be  continued,  for 
by  the  first  mentioned  act  the  court  had  lost  the 
power  of  giving  judgment  for  the  penalty  •;  but, 
Semble,  that  contracts  prohibited  by  the  former 
law  must  still  be  helJ  void.  Junes  i^.  t.  v. 
Ketchum,  11  Q.  B.  52. 

The  appellants,  in  the  matter  of  C.  &  Co., 
insolvents,  had  a  claim  upon  a  note  made  by  C. 
&  Co.,  payable  to  C,  one  of  the  firm,  and  by 
him  endorsed  to  the  appellants.  They  proved 
against  the  firm  on  the  3rd  July,  1869,  but  after- 
wards withdrew  it,  aiid  jiroved  on  the  lllh 
January,  1870,  under  sec.  60  of  the  act  of  1869, 
specifying  ami  putting  a  value  on  the  separate 
liability  of  C.  :--Held,  that  the  act  of  1869  could 
not  apply,  for  the  case  was  pending  before  it, 
and  the  question  in  dispute  as  to  the  right  to 
prove  was  not  a  matter  of  procedure  only, 
exempted  from  the  exceptions  in  the  repealing 
clause.  In  re  Chaffey  et  al..  Merchants'  Bank  of 
Canada  v.  Davidson  et  al.,,  30  Q.  B.  64. 

On  the  lat  January,  1867,  certain  acts  relating 
to  assessment  were  repealed,  "  saving  any  rights. 
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Sroceeiliiigs,  or  things  legally  had,  acquired,  or 
one  under  tlieni."  Quiure,  whether  the  right 
to  issue  a  warrant  under  those  acts,  still  existed. 
Charlemvorth  v.   Ward,  31  Q.  B.  94. 

Where  there  was  a  material  error  in  a  confir- 
mation deed  of  lands  sold  with  the  sanction  of 
the  court  under  C  H.  U.  C.  c.  60,  an  application 
made  after  the  repeal  of  that  act  for  an  order 
authori/.iug  the  execution  of  a  new  deed  was 
refused.  Jic  Unitrd  Prcahyterian  Conijrenation 
of  Lonilon,  0  P.  R.  l'2'J.—L'hy.  Chamb. — Holme- 
sted,  Hefene, 

'M\  Vict.  c.  30,  s.  18,  after  repealing  C.  S.  U. 
(J.  c.  (iil,  and  other  acts,  contained  the  following 
words  :  ' '  Saving  any  rights,  proceedings,  or 
things  legally  had,  acquired,  or  done  under  the 
said  acts,  or  any  of  them  "  : — Held,  that  these 
words  preserved  to  rights,  proceedings  and  things 
completely  had,  acquired,  or  done,  the  efficacy 
whicli  they  had  under  the  act  repealed,  but  did 
not  continue  the  operation  of  the  repealed  act  for 
the  purpose  of  perfecting  rights,  proceedings  or 
things  not  completely  had,  ac(juired  or  done. 
lb. 

The  23  Vict.  c.  24,  s.  1,  under  which  the 
defences  pleadecl  in  this  case  were  permitted, 
and  had  been  pleaded,  being  such  clefences  as 
could  have  been  pleaded  to  the  original  order, 
was  repealed  by  39  Vict.  c.  7,  O.  Per  Wilson, 
J.,  suon  repeal,  under  the  Interpretation  Act,  31 
Vict.  c.  1,  s.  7,  8ub-s.  34,  O.,  would  not  affect 
the  pleas.  Barncd'it  Baukniij  Co.  (Limited)  v. 
lieipiohh,  40  Q.  B.  435. 

The  plaintiffs  registered  a  lien  under  the 
"Mechanics'  Lien  Act  of  1873,"  on  the  14th  of 
August,  1874,  for  the  price  of  machinery  fur- 
nished on  the  12th  of  the  same  month.  The 
price  was  payable  in  instalments,  the  last  of 
which  fell  due  on  the  4th  of  May,  1875.  A  bill 
to  enforce  the  lien  was  tiled  on  the  7th  of  July, 
1875,  being  within  the  90  days  "  from  the  expiry 
of  the  period  of  credit "  prescribed  by  sec.  4  of 
the  "Mechanics'  Lien  Act  of  1873."  The  14th 
sec.  of  the  "Mechanics'  Lien  Act  of  1874," 
which  came  into  force  on  the  2lsfc  of  December, 
1875,  enacted  that  "Every  lien  shall  absolutely 
cease  to  exist  at  the  expiration  of  30  days  after 
the  work  shall  have  been  completed,  or  the 
machinery  furnished,  unless  in  the  meantime 
proceedings  shall  have  been  taken  to  realize  the 
claim  under  this  act ";  and  section  20  repealed 
all  acts  inconsistent  therewith  : — Held,  Proud- 
foot,  V.  0.,  dissenting,  reversing  the  decree  of 
Blake,  V.  C,  24  Chy.  209,  that  even  if  the  act 
of  1874  repealed  the  act  of  1873,  the  plaintiffs' 
lien  was  saved  by  sub-sec.  34  of  sec.  7  of  the 
Interpretation  Act,  which  provides  that  the 
"repeal  of  an  act  at  any  time  shall  not  affect 
any  act  done,  or  any  right  or  right  of  action 
existing,  accruing,  accrued,  or  established  *  * 
before  the  time  when  such  repeal  shall  take 
effect."  Walker  etal.  v.  Walton  et  al.,  1  App. 
E.  579. 

The  8  Vict.  c.  48,  except  s.  44,  was  continued 
in  force  by  18  Vict.  c.  85,  till  the  Ist  of  July, 
1856,  and  no  longer.  The  C.  L.  P.  Act,  which 
came  into  force  on  the  21st  of  August,  1856, 
enacted  that  from  the  time  when  it  should  take 
effect,  the  44th  section  of  8  Vict.  c.  48,  should 
be  repealed  : — Held,  that  this  44th  section  could 
not  be  considered  aa  continued  by  the  C.  L.  P. 


Act,  though,  no  doubt,  it  wna  bo  intcndcl  arl 
therefore  no  arrest  could  take  place  under  t 
after  the  Ist  July.  Barruv)  v.  Ctm-eol  i]>  li 
96.— C.  L.  Chamb.— Burns.  '       "' 

The  20  Vict.  c.  69,  requires  a  by-law  autl , 
iziiig  tho  conveyance  of  a  road  allowance  1,.|"' 
it  can  have  any  effect;  to  be  coiiiirni,.,i'|'';!',^ 
county  council  within  a  year  fioni  its  i,aisj,„ 
Before  such  confirmation  the  :."_'  \ict.  ^  !!' 
repealed  that  act,  saving  all  things  iluuv  t)  ' 
under,  and  by  it  no  confirmation  of  siiili  a  l,,'./^ 
was  made  requisite,  Seniblo,  \mr  Harartv  "l" 
that  the  confirmation  of  this  bylaw  "'  ' 
di8])ensed  with.  Winter  v.  Ki'oirn 
Q.  B.  341. 

In  a  case  of  collision,  it  ajiiicaicd  tliatli'i, 
vessels  were  carrying  the  lights  ii!\scriiii:,l"L 
the  14  &  15  Vict.  c.  126,  althouj,'h  tliat  ait  hai'l 
been  repealed  three  years  before  liy  the  'J'.>  v,  + 
c.  19,  which  required  other  ligiita  in  ihtfertM 
places  :— Held,  that  as  the  error  vaa  (.iimiiiMii 
and  neither  therefore  couhl  have  lifcu  niisjeij ],' 
it,  the  case  must  })e  treated  as  if  hdt), 
carrying  the  proper  lights.  Irri 
man  et  al.,  22  Q.  B.  545. 


was  iiiit 


■inj  V. 


wtre 


The 
which 


23   Vict. 


c.  101,  declares  the  mode  in 
the  side  lines  of  the  first  tonc^saidn  of 
Cumberland  shall  be  run,  and  provides  a  method 
by  which  those  injured  by  the  change  fi(,in  the  I 
original  plan  of  survey  may  obtain  c(im|ieiija. 
tion  :— Held,  that  the  general  statute,  20  \\d 
c.  78,  was  thereby  excluded,  ami  tha.  thudrtenl 
dant  was  confined  to  this  method.  Smiili  v. 
Spit!  row,  21  Q.  B.  323.  See,  also,  as  to  the 
survey  of  this  township,  Ilutmin  v.  MeKrclmi  ''3  I 
Q.  B.  52,  321. 

The  23  Vict.  c.  101,  declares  the  mod,  in  i 
which  the  side  lines  of  the  first  Cvinces.si,iii  oi 
Cumberland  shall  be  run,  and  providisa  iiicthoj 
by  which  those  injured  by  the  uhangt  irom  the  I 
original  plan  of  survey  may  obtain  coniiiensa-j 
tion  ; — Held,  that  the  general  statute,  '10  Vict  j 
c.  78,  was  thereby  excluded,  ami  tliat  (lefend.int  I 
was  confined  to  this  method.  Hiuilli  v.  Siiurmr  I 
21  Q.  B.  323. 

A  special  act  of  parliament  cannot  1)6  rcjieajed  I 
by  a  general  enactment,  except  when  there  is  I 
express  reference  to  it.  20  Vict.  c.  94,  tlierefore I 
is  not  repealed  by  29-30  Vict.  c.  51,  s.  42S.I 
Bei/ina  ex  rel.  Arnold  v.  Wilkiii.vm,  5  P.  R. 'J),  [ 
See,  also,  Pringle  v.  McDonald,  10  Q.  B.  254 ;| 
Ward  V.  Midland  Ji.  Co.,  35  Q.  P..  120. 

An  action,  under  C.  S.  C.  c.  78,  by  the  reprel 
sentatives  of  a  deceased  person  killed  by  tliel 
neglect  of  defendants,  a  municipal  council,  t* 
repair  a  highway,  must,  under  C.  8.  U.  C.  c.  54,1 
s.  337,  be  brought  within  three  months,  notwith-f 
standing  the  limitation  of  twelve  months  allowedj 
by  the  first  mentione<l  statute.  Tiirim-  (.\ihM\ 
intratrix)  v.  Corporation  of  Bi-antfurd,  13  C,  P,J 
109. 

Action  by  an  administratrix  against  defendanti 
for  digging  and  opening  a  drain  in  the  city  t' 
Ottawa,    and    leavinc  it  at  night  uucovewij 
whereby  the  deceaseif  was  injured  and  died  :■ 
Held,  that  the  administratrix  was  limited  to  s 
months  from  the  cause  of  action  accruing  »itlii 
which  to  sue,  that  being  the  perio<l  hniited  b^ 
defendants'  charter,  35  Vict.  c.  80,  s.  3i),U.,ff 
although  under  C.  S.  C.  c.  78,  s.  4,  the  adi 
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ict.  c.  ni,  a.  428.  f 

H.sd,i,  5  P.  R.  20. 
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■  tntrix  is  allowed  twelve  months  after  the  death 
I'f  the  deceased  to  bring  her  action,  this  does  not 
Jnulv  where  there  is  a  special  provision,  as  here, 
/fr »  more  limited  iMjriod.  Coinm  v.  The  }V(Uer 
l,mmo»er^  M  "'«  "'■'/  «/  «""'"«.  25  C.  P. 
551._A.  WiUou,  sitting  alouo. 

Sec  20  of  C.  S.  U.  C.  o.  24,  respecting  hail 
i.,ndfl  Ttaken  from  22  Vict.  o.  .33)  does  not  re- 
Z\  ^c. '.'-.,  (taken  from  19  Vict.  c.  43,  and  20 
vvt  c.  37),  ft'"!  tl'®  *^"  *''®  ""*  *"  inconsistent 
u  t'l  l)e  int-Miable  of  standing  together,  in  some 
naiiects  at  least.  'I'he  25th  governs  where  the 
biiiiil  was  taken  before  the  4th  of  May,  1859,  the 
fflijij  ,,ifter ;  and  where  the  two  are  at  variance 
tk  latter  must  prevail.  Kiiigaii  H  al.  v.  //((//, 
23Q.  B.  303, 

A  debt  contracted  l)y  an  Indian  while  C.  S.  C. 
c  ;i,  was  in  force,  cannot  now  he  sued  for  under 
vit  Vict.  c.  (),  i)y  which  that  act  is  repealed. 
'ilkimion  V.  VanEvery,  5  P.  R.  284.— C.  L. 
Cliaiid).  -Gait. 

Quiere,  whether  a  judgment  can  be  obtained 
i  uiinst  an  Indian  even  under  the  latter  act.     lb. 

The.Sfi  Vict.  c.  13,  repeals  sees.  II  &  12  of  31 
iTictc.  y,  I'm  and  substitutes  others  therefor. 
I  Oui^fe,  whether  these  sections  should  be  pleaded 
1 18  part  of  the  tirst  act  generally,  or  stating 
;dlj  that  they  are  so  by  virtue  of  the  last 
I  »ct  Seiublo,  the  latter.  Edmund  q.  t.  v.  llocy, 
[SoQ.  B.  493. 

Qr.,ere,  as  to  the  effect  upon  sees.  2,  3,  and  4 
loU'.  S,  il.  <J.  e.  85,  an  act  respecting  the  con- 
f  vevance  of  real  estate  by  married  women,  of  the 
Ireiieal,  hy  IIG  Vict.  c.  18,  of  34  Vict.  c.  24,  which 
[reiiealed  them.    Oijdtn  v.  McA rthtir,  36  Q. B.  246. 

The  act  respecting  Indian  lands,  23  Vict.  c. 
151,  D.,  authorized  the  governor  in  council  to 
Ijeclarc  applicable  thereto  the  act  respecting 
[tiriitier  on  iinblic  lands.  An  order  in  council 
Vfn  issued  accordingly.  Plight  years  afterwards 
iMotlicr  act  wiw  passed,  31  Vict.  c.  42,  which 
Iciiiitained  a  clause  authorizing  the  governor  in 
Icouucil  to  declare  the  timber  act  applicable  to 
|Iiidiau  lauds,  and  to  repeal  any  such  order  in 
mm\  and  substitute  others,  and  another  clause 
mthorizing  the  governor  in  council  to  make 
itgulations  and  impose  penalties  for  the  sale  and 
protection  of  timber  on  Indian  lands  : — Held, 
llut  the  Timber  Act  continued  in  force  until 
revoked  or  altered  by  a  new  order  in  council. 
pr.  Athriiey-Ueneral  v.  Fowlds,  18  Chy.  433. 

By  the  Assessment  Act  of  1866,  owners  had 
lour  years  to  impeach  a  tax  deed.  By  an  act 
assed  in  1809,  all  actions  for  that  purpose  were 
tayed  until  after  the  following  session  ;  and  by 
luotlier  act  of  the  same   session  all  previous 

ssessment  Acts  were  repealed,  amended,  and 
Wnsfdidated,  with  a  reservation  of  rights  had  or 

*iuired  under  the  repealed  acts.     By  one  of 

le  clauses  of  the  amended  act  the  limit  ap- 
joiuted  for  bringing  actions  was  two  years  : — 
Beld,  that  an  owner  who  had  less  than  two  years 

'  18  four  remaining  when  the  acts  of  1869  were 
ed,  had  like  others  two  years  thereafter  to 

[mg  his  suit.    Connor  v.  McPlierson,  18  Chy. 


VI.  Penal  Acts. 
lApeoal  statute  is  to  be  construed  according 
^ti  spirit  and  the  rule  of  natural  justice,  not 


according  to  its  very  letter.     Rexv,  Mackintoth, 
2  O.  S.  497. 

Defendant,  while  a  member  of  parliament,  was 
appointed  to  the  othce  of  postniaHtcr-genernl,  and 
again  re-elected  for  the  same  constituency.  On 
the  29th  July  he  resigned  that  otiicc,  and  within 
a  month  waK  appointed  president  of  the  council, 
which  oHico  ho  resigned  on  the  same  day,  and 
on  the  next  day  was  re  ai)p(>intt'd  to  his  old 
office  of  postniaHter-general  ;— Held,  that  this 
was  authorized  by  the  20  Vict.  c.  22.  The  pen- 
alties imposed  by  that  act  ajiply  to  members  of 
j  the  assembly  retaining  their  seats  without  re- 
I  election  after  acceptance  of  oflice,  and  not  only 
I  to  persons  absolutely  ineligible.  The  exem|ition 
contained  in  the  seventh  clause  is  not  confined 
to  one  resignation  and  acceptance  of  office,  but 
allows  the  change  to  be  repeated,  and  the  person 
may  thus  go  back  to  the  same  otiice  which  ho 
first  resij,'iied.  It  was  stated  in  the  pleadings 
that  the  ministry,  of  which  defendant  as  post- 
master-general was  a  member,  ',11  resigned  office 
(m  the  25th  of  duly,  and  on  the  2nd  August 
were  succeeded  by  the  op])()8iti(in,  who  resigned 
on  the  following  day  ,  that  on  the  (ith  the  old 
ministry  were  reappointed,  but  took  diti'erent 
offices  from  those  which  they  before  held,  and 
on  the  7th  resigned  again  and  were  re-ap)K)inted 
to  their  old  places  ;  and  it  was  alleged  that  the 
appointment  to  a  ditiyrent  office  in  the  first  in- 
stance was  colourabhi,  and  nnule  only  to  enable 
defendant  to  resume  his  original  appoinnient 
without  going  back  for  re-election  : — Held,  that 
although  such  a  proceeding  was  ])robabIy  not 
contemplated  by  the  act,  it  was  allowed  by  it  ; 
that  the  court  coubl  not  look  at  defendant's 
motives,  or  strain  the  construction  of  the  statute 
so  as  to  impose  a  penalty  ;  and  that  whether  the 
course  taken  was  or  was  not  consistent  with  the 
system  of  political  government  established  in 
this  province,  was  a  (|ue8tion  which  they  ccmld 
not  take  into  consideration.  Mc/k>ncll  v.  Smith, 
17  Q.  B.  310.  See  also  Macdondl  v.  Mucdonakl. 
8  C.  P.  479. 

As  to  the  construction  of  Assessment  acts — 
See  "  Assessment  and  Taxes." 
See,  also,  "Penal  Actions  and  Penalties." 


■?^J 


VII.  Imperative  and  Directory. 

Tvipernfirp.] — Held,  that  the  16  Vict.  c.  182, 
ss.  55  and  56,  0.  S.  IJ.  f'.  c.  55,  recjuiring  the 
county  treasurer  in  his  warrant  for  the  sale  of 
lands  to  distinguish  those  patented  from  those 
under  lease  or  license  of  occupation,  is  compul- 
sory ;  and  that  sales  eCFected  under  a  warrant 
omitting  such  particulars  are  void.  Jfall  v.  Hill, 
2  E.  &  A.  569  ;  22  Q.  B.  578. 

Considerations  as  to  what  requirements  of  the 
Tax  Acts  are  imperative,  and  what  are  merely 
directory.  Cotter  v.  Suthprlaiid,  and  Stevens  et 
aL  V.  Jacques  et  al.,  18  C.  P.  .357. 

See  Nicholls  et  al.  v.  Cummin fi,  1  Sup.  C.  395.; 
In  reHartky  and  Corporation  of  Emily,  25  Q.B.  12. 

Directory.']  —  Action  for  calls  under  1  WilL 
IV.  c.  12,  against  defendant  as  a  stockholder  :  — 
Held,  that  the  said  act  was  not  obsolete  for  non- 
user  ;  and  that  the  clause  of  the  said  act  re- 
quiring the  books  of  subscription  to  be  opened 
within  two  months  is  only  directory.  The  Mar- 
mora Foundry  Go.  v.  M  urray,  1  C.  P.  29. 
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Tho  Bocnnit  Hoction  of  3  Viot.  c.  11,  which 
proviili's  tliat  overy  judgment  iiiul  liiial  (leoiHion 
of  thu  IxiuiKlnry  lii"'  cdniiiiiwiionerB  sliall  be 
filed  with  the  ii'gintriir  of  the  eoiinty  wliorc 
such  iKdindiiry  <'immiinHi(iiii.rH  hIihU  lie  ititiiitto, 
is  diri'(;t(iry  only,  h<i<1  the  oiniHHioii  to  tile  will 
not  affi'ct  tlie  validity  of  tho  judgiiiuiit.  /{I'ljimi 
V.  /{im;  I'J  Q.  H.  (137. 

Sec.  00  of  13  *  14  Vict,,  c.  (i7,  remiiiiiig  the 
collector  to  give  a  lioiiil,  as  ro(|uiro(l  by  by  law, 
is  directory,  and  not  ho  imperative  as  to  make 
the  collection  of  the  taxes  illegal  where  a  bond 
frfun  the  collector's  snretj'liad  bcicn  given  to  the 
treasnrer  instead  of  the  town  by  its  corjMirate 
name,  and  no  by-law  had  been  jjatsed  l)y  the 
corjMiration  und(!r  that  suction,     jinlil  v.  Jfi<i<(, 

6  (".  r.  ;t(!'.'. 

A  ccrtiticuto  of  ownershi])  of  a  vessel  under  8 
Vict.,  c.  •'>  H.  2,  is  not  invalid  because  the  addi- 
tions of  the  <iwners  are  omitted,  the  statute  on 
that  point  Ijeing  directory  only,  (lihhrnlceve  v. 
Corby  etal.,  15  Q.  B.  150. 

The  statute  under  which  a  telegraph  company 
was  incorporated,  enacteil  that  all  evidences  of 
of  debt  issued  by  them  slioidd  be  issued  and 
signed  by  the  president  and  treasurer.  .Semlde, 
jier  lio))inson,  ('.  .1.,  that  this  was  directory 
merely,  and  that  even  if  the  secretary  who  signed 
in  this  case  was  not  the  treasurer  as  well,  it 
would  be  sulHcient.  I'cr  Hums,  J.,  that  the 
seal  being  used  <lispensed  with  the  signatures  of 
tlie  president  and  sccret.'vry,  the  object  of  the 
enactment  being  to  en.alde  the  comjjany  to  make 
such  contracts,  if  they  should  desire,  without 
their  seal.  Cily  Bank  v.  C/ioiei/  ct  <il.  15  Q.  B. 
400. 

Held,  that  the  clause  in  Hi  Viot.,  c.  100  s.  .3, 
that  "  no  company  formed  under  this  act  shall 
commence  any  work  until  .SO  days  after  the 
directors  have  served  a  wiitten  notice  upon  the 
head  of  the  municipality,  in  the  jurisdiction  of 
which  such  local  or  other  work  connected  there- 
with is  intended  to  pass  or  to  be  constructed, 
&c.,  is  directory  and  not  compulsory.  A..d  in 
this  action  against  a  road  company  by  plaintiff 
for  compelling  him  to  pay  toL'  on  tiieir  line  of 
road  :  —  Held,  on  demurrer,  that  defendants 
were  not  obliged  to  plead  the  giving  of  notice 
directcv'  by  the  statute,  but  that  the  plaintiflF 
was  obliged  to  reply  the  same  if  he  wished  to 
dispute  the  right  of  defendants  to  compel  the 
payment  of  toll.  Cottle  v.  JIannan  et  al.,  14 
C.  P.  '26. 

The  list  of  voters  recjuired  to  be  posted  to  vari- 
ous persons  under  37  Vict.  c.  4,  O.,  was  prepared 
and  certified  by  the  clerk  of  the  muuicipality, 
ready  for  transmission  on  a  certain  day,  but  he 
died  before  that  day  came,  and  they  were  in  fact 
transmitted  by  his  successor  without  any  alter- 
ation in  the  certificate.  They  were  regular  in 
every  respect,  with  this  exception  : — Held,  that 
as  sec.  3  of  37  Vict.,  c.  4,  was  only  directory, 
and  as  the  object  of  the  statute  wai  fulfilled  to 
all  intents  and  purposes,  the  list  was  suiBcient  to 
give  jurisdiction  to  the  county  judge  to  revise  it. 
In  re  Revision  o'  Voters'  Lists  of  the  Toumship  of 
Ooderich  for  1874,  «  P-  R-  213.— C.  L.  Chamb,-^ 
Morrison. 

The  right  of  a  voter,  whose  name  has  been 
entered  on  the  voters'  list,  to  exercise  the  fran- 


chise is  not  destroyed  under  tlip  32  Vj,,j 
88.  .1,  7,  <>.,  by   tho   want  of  a  siiMici.iit  ,',r  j„ 
descrijjtion  of  tho  real  prupcrly  on  nii,,.)  ,>'  ] 
(pialification  depends,     '['he  pm'v  iHi,,|,  ridu'iri 
such  description  to  be  inserted  is  ilirivt(.rv„  l"* 
and  does  not  make  it  esHcMtiui  to  the  riJht'  I 
vote  ;  and  this,  notwithstauiliiig  tln'  tuiictn    t 
in  sub-s.  3  of  800.  7,  th;it  thu  tinir  tli.  n'in  ^1 
tinned   should    be  directory   oidv,    tlir  u 
expressio  unius,  &c.,  not  being  iippliialili.     ip 
Moss,    C.  J.   A.- The    IntiTpictatidii   An   •([ 
Vict.  c.  1,  H.  «,  sub-s.  2,  cnactiii;;  tli.it  tin.  vM  I 
"shall"  is  to  be  constrneil  as  inipi  nitivi' 
not  introduce  any  now  rule,  Imt  is 


*«  I 

only   of  that   establisho<l  by  Jinlirial  di..     '" 
Itt  Lincoln  EU'Ction,  2  App,  K.  ;ti;4. 


ill'^:lsi(iii. 


VIII,  Prospectivf,  i)i(  liivrcnM'inivK. 

The  4  Will.  IV.  c.  1,  s.  47,   wl,i,|,  i\mm^^i 
with  enrolment  or  registering  of  a  il(t(|  (,f  i^r.! 
gain  and  sale,   applies  to  such  ducds  ixu,,.iittil 
before    as    well    as    since   tiiat  statiitf.      lu, 
Loiicks  V.  Fishi';\  2  (l  H.  470  ;  /A,,/,,.,  ,'/  „/  ,. , 
Btirniim,  5  O.  S.  252.     See,  also,  /')„.  ,\    .u'l.' 
V.  Atkinson,  4  O.  S.  140. 

Plaintiffs  claimed  certain  land  in  tin uiifvofl 

Hastings  through  A.,  wIuihu  aiiccstdr  in  \sm 
took  by  conveyance  from  H.,  who  tnnk  liy  con.f 
veyance  from  the  patentee,  'rinse  twn  <.i']nvn.| 
ances  were  defectively  registurcd.  I  >uftiiilniitr 
claimed  through  the  purchaser  ficni  tlif  iRirat-l 
law  of  B.,  whose  deed  was  rcgistcroil,  ;u  abl 
that  from  the  patentee  to  H,  in  l.s."  ;  liulil,  tliatl 
plaintiff's  title,  if  eonsiderud  inncgistucil,  iiiiiiiJ 
prevail,  but  if  defectively  rcgi.itiTcd  .Midi  iliactl 
was  removed  by  subseipient  ru-uutry  nf  tlif.ln.lJ 
under  9  Vict.  c.  12,  and  10  &  II  Wd.  c.  .ffj 
rel.ating  to  this  county  :  that  this  was  ntr* 
active  ;  and  the  plaintill's  h;vd  tliviulVire  a  .-ikhI 
registered  title.  Canijihcl/  <f  <il.  v.  /■'(,,,  )7r  pi 
542.     See  S.  C.  20  Q.  B.  031,  p.  .S270. 

Under  C.  S.  U.  C.  c.  89,  registration  i.<  imtiix 
of  all  instruments  registeroil  lu'foru,  as  well 
since,  registration  was  made  notice,     ri/mv  v,| 
Citmminys,  13  Chy.  25. 

Sec.  66  of  the  Registry  Act  (ISfi.")),  wlmlitnJ 
acts  that  "no  e(iuitable  lien,  charge  or  iiitortitj 
affecting  land  shall  be  deemed  valid  inaii\  i  "iiri 
in  this  province  after  this  act  shall  mm-  iiit«i 
operation,  as  against  a  registeivd  instniiiieni 
executed  by  the  same  party,  hi.s  heirs  or  mi^ 
and  tacking  shall  not  be  allowed  in  any  ease  t 
prevail  against  the  provisions  of  this  act,  "- 
not  retrospective,  MvDonuld  v.  MrDoimlil, 
Chy.  133. 

Where  a  sheriff,  before  7  AVill.  IV,  c.  ,■),  s  I 
levied  on  a  defendant's  goods  he  \\m  eiititWt 
poundage,  although  there  wtvs  no  sale  afttronl 
that  act  not  having  a  retrospective  eflect.  Cvn 
mercial  Bank  v.  Vanorman,  T.  T.,  3&4Vict,-! 
P.  C. — Macaulay. 

The  7  Vict,  c,  31,  abolishing  imprisonment  il 
execution  for  debt,  applied  to  cases  where  jadj 
ment  was  obtained  before  it  passed,    limii 
British  North  America  v.   Clarke,  1  Q.  B. 
Upheld  in  Bell  v.  Ley,  1  Q.  B.  9. 

The  8  Vict.  c.  13,  s.  44,  allowing  exeniticni^ 
issue  in  a  district  othef  than  that  iuwliichjuiif 
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Ti:n-i'Ki  riVK, 


Ilflil,  that  a  by-law  nf  the  onunty  of  IVrtli, 
'  \<nnM'i\  l>efori!  1*2  N'ict.  o.  7,  aiitlmrizin^'  <'i)mity 
eoiiiicilH  ti>  raiso  iiioiicvh  to  aMHint  |(t'rsiiii«  to  sow 
tlieir  laiiil,  kr..,  wan  not  ratilicil  tliiTi'liy.     Said 
Htatiito  is  not  retroactive,  excejit  in  the  (whc  of 
tho    bv-law   of   the   eoniity    of    Hrnce,    thereby 
-I,     .  ,  H|)ecially  jirovideil   for.     <'(ini/ih(ll  v.    Tlf  Cnr- 
'^"'''  UmriiHonof  Klm<i,  VAC.  V.  •_'!»(>. 


y  rcii'Ier'"'!.  in  retrospeetive  as  wtOl  as  | 
'°^,,,j,,p     A'lW'o/i  (t  it>.  V.  I,imiji-liiiiiii>  el  III.,  I 

"'ll  4:.v 

n,  s  Vict. «'.  '22,  (lirectiiiK  the  mode  by  which 
1,'    ti««»  •'"'"   reeoveralile,   in  a  (b'l'iaratory 

,!!.!  therefore  retioMlieetive  as  well  as  pros- 

■"     M..Le.u.   .1..  diss.      />.<•  d.    n.     -'■■■' 

,.  ,         ,„„       „.  ■!•       tu»i.        Hold,  Morrison,  . I.,  disaeiitiiii',  that  the 'iD-.TO 

•n    111'.  \  I't  e.    100,  B.  3.),  iiroviilnis'  that    ...  .      '  ,,,       „-  ',     ,'       ,  ."         .. 

■p,,,  14.|.)   <iii.  I.    ■      1  ,'   'i    .1        '^     •   ■    '  \  l(!t.  c.   10,  M.  3.),  had  not  a  retroMiiectlve  onera- 

■  «■    laM  biH'n   cin.is  led    the  inuniot-    ..  *  i  i  n     i    » 

.,        \     ,. '. t  ..  _..!..... i:..„  I  tion,   so  as  to  enable  a   H:ink  to   recos'er  upon 

usurious    notes    j^iveu    before    it    was    p:iK»ed. 

'I'lif  Ciiiiiiiii'rriiil  liitnKitl'  Ciuiiility.  Unfri-<  1 1  ul,, 

'.'(i  q.  K  :m. 

The  defence  of  usury  iiavin^'  beeu  )>le:iclecl  and 
ostablislied  in  this  ease  atcainst  the  plaintitl's  bo- 
fore  ;i()  \'iet.  e.  10,  s.  3.'),  was  not  in  any  way 
affeeted  by  that  aitt.  The  distinction  betwiion 
vested  rij^hts  and  mere  modes  of  procedure  point 
ed  out.  Hunk  of  MnHtrnd  v.  Sftilt  vt  at,  17  0. 
r.  358. 


Q 


iDiiarv, 


11  i\  hv  li»"' 

iivshiil  1«V  '•'"  ''"•'*'■"*•  '""'  ""'  "'^  retrospective 
ritinii,  ftiiMtlic  court  therefore  dischar>,'ed  a 
■  iiiil,-  iii")ti  tlic  di'fendiUits  to  iiay  the  costs 
u,  aimri.itioii  nil  whi'-'h  a  bydaw  had  been 
il  iH'fei'c  the  passing  of  that  act.  JJrnirn 
.l/iniiVi;"''  Cnititi-il  <>)'  tlir  Coiin/y  of  York, 

Jl„.  iiiaiiitill'  «ii''d,  ill  1S40,  on  a  debt  which 
nipl  iiiiiro  tiriii  six  years  before.  A  new 
wLH  L'liUitc'l  ill  IHoO,  but  the  second  trial 
l,hv.^l  until  IHW  :-  Held,  that  the  13  & 
Viit.  e.  •'!.  "liich  came  into  opiiration  in 
18.')-,  precluded  him  fnuii  ri:uovering 
v,'rl«l  iiroiiiisc.  The  court  under  the  cir- 
stiiii'w  iillowed  the  defendnnt  to  claim  the 
lit  iif  tlmt  .statute,  though  he  had  not  insis- 
im„n  it  at  the  triid,  but  had  objected  to  the 
I  iiiiy  iif  the  evidence  on  other  gronnda. 
„ii„„«  V.  I'vinll,  10  Q.  H.  300.  See  also, 
,„„,  V.  froiih,  10  Q.  B.  105 ;  Crooks  v. 
,,  i  I'hy.  (il5. 

an  infnrniatinn  under  27  i^  28  Vict.  c.  3, 
t  lii'fenilant  as  a  distiller  for  the  non-jiay- 
it  of  duties  ;- Held,  that  subs.  2,  of  sec.  14, 
Vict.  c.  3,  throwing  the  proof  of  payment 
duty  en  (lefemliiiit,  was  properly  treated  as 
ilicaM",  though  iiasaed  after  the  period  for 
luties  were  claimed,  for  it  related  only  to 
tfriif  evidence  and  procedure.  Thu  Attor- 
H,„,ml  v,  IMIhlati,  2(5  Q.  B.  397.     See  In 

fefr;/,7((/.,30Q.  B.  (>1. 

S'hcre  an  action  was  commenced  after  the 

fcinj;  of  14  k  15  Vict.  c.  54,  for  a  trespass 

fmittetl  Itcfore,  against  an  officer  protected 

hi?  .lot,  hut  not  previously  : — Held,  that  the 

tatewotiM  notajiply,  and  that  defendant  was 

teifire  not  entitled  to   notice.     Draper,  J., 

Wink  v.  Chrk,  ami   Pdrmi  v.   Clnrk,  U 

.  137.    See,  also,  I17((7fi  v.  Clark,  10  Q.  B. 

thclfi  Vict.  c.  180  : — Held,  not  retrospective 
itdm.ike  the  notice  of  action  required  by  it 
jlidili!  to  causes  of  action  accrued  before  the 
I  or  to  compel  the  party  injured  to  sue  in  case 
I  not  ill  trespass.     Ciisirk  v.  Mcliaf  et  at,  11 

\m. 

I  p.,  piteutee  of  the  land  in  question,  was 
pdlti)  one  fr.  by  a  Methodist  minister,  who 
jit  that  time  no  right  to  solemnize  matri- 
ly.  She  conveyed  to  M. ,  but  being  told  that 
marriage  was  illegal,  executed  the  deed  by 
Inanie  of  Pnngle,  as  if  she  were  sole,  her 
'  Green  being  the  witness.    After  the 
!  of  11  Geo.  IV.  c.  36,  her  heir  brought 
Dent,  contending  that  that    statute   con- 
1  the  marriage,  so  aa  to  avoid  her  convey- 
I  executed  as  a  feme  sole  :— Held,  that  the 
*i  not  such  a  retrospective  eflFect   as  to 
[»y  the  deed.    Pnngle  v.  Allan  et  al.,  18 
M*5. 


A  security  void  at  tlic  time  of  its  creation  on 
the  ground  of  usury  is  not  rendered  valiil  by  the 
1()  Vict.  e.  80,  passed  at  a  siibseiincnt  date. 
Where,  therefore,  a  mortgage  had  been  made 
upon  a  usurious  agreement,  the  court  (tlu!  Chan- 
cellor diss.)  : — ^Held,  that  a  judgment  creditor  of 
the  mortgagor  w.aa  entitled  to  file  a  bill  to  redi^em 
u])oii  iviyiiig  the  amount  actually  advanced  bo- 
fore  tlio  expiration  of  the  time  apjiointed  for 
payment,     hlieruntnd  v.  Dlron,  5.  Chy.  314. 

The  12  Viet.  c.  .35,  s.  37  (Ciuiaol.  Stat.  V.  C. 
e.  93,  a.  28),  which  prescrilies  the  rule  for  draw- 
ing the  side-lines  in  double-fronted  conces- 
sions, ajiplics  to  townsliips  theretofore  surveyed. 
Mnn:'<  v.  Daviihon,  2(5  ()..  B.  (141. 

Tho  .33  Vict.  e.  7,  a.  12,  (>.,  provides  that  "the 
law  and  practice  as  to  writs  of  error,  and  the 
proceedings  thereon,  shall  hereafter  be  the  s  imo 
aa  the  law  and  practice  now  in  force  in  England" 
and  there  error  cannot  be  brought  for  any  error 
in  a  judgment  with  respect  to  costs  : — Held, 
that  the  statute  was  not  retrospective,  so  as  to 
affect  a  writ  of  error  in  respect  of  costs  issued 
before  its  passing  ;  for  auch  a  writ  ia  a  new 
action,  and  there  ia  nothing  in  the  atatute  shew- 
ing that  it  was  intended  to  take  away  a  vested 
right.     Pope  v.  Belllij,  29  Q.  B.  495. 

In  ejectment  it  appeared  that  the  patent  isaued 
in  1839,  the  patentee  conveyed  to  M.  in  the  same 
year,  which  were  never  registered,  and  M.  to 
the  plaintiflT in  18(i9.  Defendant  claimed  through 
his  wife  by  a  deed  executed  and  registered  m 
October,  1857,  but  which  was  held  to  be  volun- 
tary. Per  Gait,  J. — If  the  defendant  had  been 
a  purchaser  for  valuable  consideration,  he  would 
have  been  entitled  to  succeed  by  reason  of  such 
priority,  under  29  Vict.  c.  24,  wliich  first  made 
it  necessary  to  register  all  instrumenta  after  the 
issue  of  the  patent,  although  no  deed  had  been 
already  registered.  Qua?re,  jjer,  Wilson,  J., 
whether  sec.  62  applies  to  civses  where  the  patent 
has  issued  before  its  passing.  McCarthy  v. 
Arbucvle,  29  C.  P.,  not  yet  reported. 

The  Dower  Act  of  Ontario,  32  Vict.  c.  7  s.  3 
is  retrospective  in  its  eflfects.  lie  Tate,  5 
L.  J.  N.  S.  260.— Chy.  Chamb.— Mowat. 

The  27  Vict.  c.  13,  (1863)  after  reciting  that 
doubts  had  arisen  as  to  the  meaning  of  the  257th, 


3GC7 


8TATUTES. 


h 


2f>8ili,  ftii.l  'JflOth  Hccn.  of  the  C  T..  P.  Act,  uii- 
actuil  that  "  wliuiiuvtir  tliu  word  '  luortKiit^or, ' 
iicciirM  ill  thu  Mikiil  Hcctioiiii,  it  mIiiiII  ho  mml  and 
coiiHtrucd  itH  if  till!  wordH  '  Iiih  liuirH,  nxucutorii, 
ndniiniMtriktorH,  or  nHMif^iiM,  or  |K!rHoiiii  liuviiigtiDi 
e<|iiity  of  rc'il('iii|itioii,'  wttru  iimurtud  iiiiiiiudi- 
iitcly  ufti;r  siicli  word  'imirt/|{agor  :' "  Huld, 
that  tilt!  c'linotiiK'iit  wax  a  declaratory  oiiu  ;  and 
wliori.'  laiidH  Miihjuct  to  a  iiiort^aKu  wuru  Hold  liy 
tliu  Hhorilf  iiiidt.-r  cxuciitioii  in  a  Hiiit  agaiiiHt  thu 
excuiitors  of  thu  iiiort}{af,'or,  and  uoiivcyoil  liy  thu 
flhurifl  to  thu  jmrcliaHur  in  Octidwr,  ISM,  thu 
court  huld  thix  Mali!  valiilatud  by  thu  Htatiitu, 
and  that  thu  huirs  of  thu  mortgagor  uoiild 
iiot  ini]iuacli  thu  Hanie.  I'roudfoot,  \'.  ('.,diMa. 
Kuld,  alKo,  that  '27  Viut.  u.  ITi,  did  not,  at 
all  atfuut  thu  (juuNtioii.  MrL'roy  v.  Vliiiu;  'il 
C'hy.  flir.. 


IX,   llr.crT.vi.H. 

Sunilile,  that  when  a  Htatiitc  aiiiuiiding  an 
original  Htatiitu  ruuitu8  that  it  haH  Ituuii  graiitud 
iijion  thu  (irayur  of  thu  purtiuH  iiituruHtud  in  thu 
original  Htatutu,  it  iiiiiHt  hu  takuii  iinoii  tliu  ru- 
cital  an  coiieluHivu  that  uach  iiidividtial  inturcstud 
in  thu  original  .statiitu  was  uoiiciirriiig  in  thu 
pnHsiiig  of  thu  ainuiiiling  Mtatuto.  T/ie  ("itii  of 
Toyntilii  (iiiit  Luke  Iluniii  U.  Co.  v.  Ctvuktihunk, 
4  q.  H.  309. 

I  [uhl,  that  the  recitals  in  the  Tmpcrial  statute 
(i  (iuo.  IV.  c.  75,  arc  surticiunt  proof  of  the 
charter  of  thu  CJaiiada  C'oiiiiiaiiy.  WovitliUl  v. 
SiiUmm  et  nL,  14  C.  P.  2G5. 


ml 


Sue  McCdlliiiii 

w.  Co.,  1!)  (;.  p. 


V.  JJiijl'(i/()  (ind  Lake  Huron  li. 
117,  p.  3()71. 


X.  SiATuroKY  Forms, 

1 .   Goicral/i/. 

The  form  of  declaration  given  in  3  Vict.  c.  8, 
must  be  adojitud  with  reference  to  thu  mode  in 
which  the  several  parties  to  the  bill  or  note 
make  themselves  lialde.  T/ie  limik  of  Uji/jer 
CaiKida  V.  Ginjitne.  et  ai,  4  Q.  B.  145. 

The  form  of  declaration  given  in  the  C.  L.  P. 
Act,  185(>,  for  diverting  water  from  plaintiff's 
mill,  is  applicable  only  when  the  evidence  will 
sustain  the  claim  in  that  form.  Tucker  v.  Paren, 
7  C.  P.  2(j». 

Semble,  as  there  is  a  material  difference  be- 
tween the  enacting  clause  and  the  form  of  ah 
aflidavit  given  by  tiie  act  as  to  the  conditions  on 
which  an  attachment  may  issue  from  the  Division 
Court,  that  the  former  must  govern.  Boyle  v. 
Ward,  11  0.  B.  41G. 

The  form  of  recogiiizaiice  to  try  an  appeal 
given  in  the  schedule  to  C.  S.  C.  c.  10,3,  p.  1130, 
IS  sutticient,  though  the  condition  diS'ers  in  form 
from  that  provided  for  by  c.  99,  s.  117.  In  re 
Wilmn  and  the  Quarter  iSessiona  of  Huron  and 
Bruce,  23  Q.  B.  301. 

On  demurrer  to  an  avowry  justifying  under  a 
conviction  for  selling  spirituous  liquors  without 
license,  and  a  distress  warrant  issued  thereon,  it 
was — Held,  a  sufRcient  answer  to  the  obiectionB 
suggested,  that  the  conviction  followed  the  form 
prescribed  by  the  act  C.  S.  C.  c.  103,  which  was 
intended  as  a  guide  to  magistrates  aud  to  pre- 


vent failure  of  juHticu  from  tiivii 
Urid  v.  Mr  Whiiinie  it  til,,  27  <^.  |l.  •.>uij  " 

All  indictment  for  arson  iH  Hiiiricient  wla  J 
alleging  any  intunt.  there  \,i-u>.j^  „„  „„,|^  "'""i 
nient  in  thu  Mtatiivory  ti.iiii  ;  Imt  ,,1,  i„tj„,  !^| 
injure  or  doframl  miwt  bo  bIicwii  nn  th  i  1 1 
/{ejihia  V.  C'roiiin,  'Mi  q.  H.  :i|'.>.  "•" 

Thu  Surrr)pito  CoiirtH  Act,  < '(HimI.  stiit  V  c 
c.  l(i,  rutiimi'H  a  bond  fp,iii  ,i.huim»tr»lgn'| 
"  conditioned  for  the  due  colliLtinj;,  Kcttini/  f 
and  adiiiiniwtering  thu  persmial  .Ktiitu  oi  t'l 
duueaned,"  and  enacts  that  sihli  |,i,||,i  ^■^^.^u 
in  thu  furni  pri^scribed  liy  ilii.  riilis  ami  nril 
referred  to  in  thu  iSth  Muetioii  ni  tijir  mi.  Tl 
rules  wuru  tli()«e  iii.ide  iiinlii'  t|,i.  Sinu,: 
Courts  Act,  I8r)8,  \vhi(h  by  tlju  .sirli(,ii  mc?,, 
to  "are  hereby  contiuued  "  :  ||,.|,1_  tkil  t^ 
rules  l)eing  thus  Hiinetiniiiil  l,y  the  li^'i^lat,,, 
a  bond  in  acconliinee  with  thi'  lurni  in '..iri, 
by  them  inust  lie  held  Hiilliiinit,  tliniiif||  u  ^, 
alleged  not  to  conipiv  with  tlic  stiitutt 
V.  MdlH  et  (i/.,  2.5  t^  H.  TiOS. 

Held,  that  thu  proviHioiiH  ami  ecivtniiuts  i 
not  deprived  i>f  the  meaning,'  ;;iviii  id  thiiiik 
the  act,  ruspectiiig  Mhort  Iniins  of  iiiiirt;ii'n, J 
cause  they  were  not  iiuniliend  us  in  tin  mHhiIhI 
to.it.     Xortlieji  \.   TnniieiihiM  ,\'M)(l  |!.  4.11; 

Where  an  alliihivit  wa.s  a  ininleil  iM|iyiii| 
form  in  schedule  K.  to  the  inikis,  aiiiriciin 
to  documents  in  the  varioii.s  hcIh  1I11I1..S  uuiitjeJ 
but  no  documents  were  set  <iiit  in  tin;  Mlitilulj 
the  allidavit  was  directed  to  1m;  t:iki  11  nil  1 
files  with  costs.  ItmierH  v.  ( 'niuk*liiiiik,  4  L 
N.  S.  45.— Chy.  C'haiiib.-  'i'aylur,  .V'/v/n,;;, 

The  conviction  and  warrant  of  CDniiiiitniej 
imposed  hard  labour  in  adilitidn  tn  tlicimiinj 
ment  which  was  not  authnii/ud  liy  , itliir  t 
Teniperaneo  Act  or  37  \"\ci.  c  ,'i'.',  fur  tlit  tij 
offencu  ;  but  it  was  awardi'd  ter  tlie  tiratntrtj 
by  the  forms  in  the  seheduK:  of  10  Vid 
although  tliuro  was  no  nieiitidii  cif  in  any  |artl 
that  statute,  and  see.  3l)  of  tliut  act  tii.atjllf 
the  forms  in  the  scheduh^s  ,'<liall  1h'  »iiilii.icDtl 
all  cases   thereby  respectively  providul  \«t\ 
Held,  that  the  imposition  of  hard  lalmurwaji 
warranted  by  its  mere  inserticju  in  tlicsrluili 
but  that  the  conviction  and  warrant  cmilj 
amended  by  striking  out  these  words  uii.ltrj 
Vict.  c.   18,  s.  23,  ().     Reii'oia  v.  Lakr 
215.— C.  L.  Chamb.^-A.  Wilson. 

See,  also,  Moulijunicri/  v.  Dean,  7  C.  P.  jll 


XI.  Non-user  and  FoiiFErriKE. 

Semble,  that  when  an  act  ha.s  bt'cnnic  Mi 
by  non-fulfilment  of  some  of  its  (.Dailitioisj 
legislature  may  waive  the  forfeituri',  amir 
special  enactment  continue  the  uxisttinTorj 
act.  T/ie  Citii  of  Tonmtn  <tml  Lake  llmi 
Co.  V.  Crookshank,  4  Q.  B.  309. 

See  The  Marmora  Fuu»<lri/  Co.  \:  Mwm 
C.  P.  29,  p.  3662. 


XII.  Interpretatio.v  Act 

The  Interpretation  Act  of  Ontario,  3  ViJ 
1,  s.  6,  sub-s.  13,  enacts  that  iu  coiistniiir 
or  any  act  of  Ontario,  certain  days  spM 
including  Good  Friday  and  Easter  MonJiyii 


ipiil^iil^UlHI| 


rivi»l  (iliiw:Ui)i».I 


669 


STATUTES. 


3670 


'diiHol.  Stat.  V,  01 
I  inliiiiiii!(trat«t»J 
>'<iiiiK,  Kcttiiix  iij 
mil  I'^tuti:  III  thi 

li'll    Imllil  4l:l 

'  nili's  uiui  nrilt 

III'  till-  Hit.     'Hiilj 
llT     till'    ^1111"; 
111;  Sfl'liiill  li;klt(( 

:  llclil,  tliiit  »uci 
liy  the  U'i;i!.l:\iurj 
lie  luriii  iir:j»i:rii||i( 
iriit,  tlimi^li  It  vJ 
I  till'  rtt;itiitf.    /K 

ftiul  cdVfcuauts 

H  yivi-n  til  till  111  I] 
ills  of  miirt;;a;'n,lij 
L'tl  iw  ill  till'  scliuli 

*c,  :«i  l^  li.  i'A 

liriiitwl  oiipy  (i(  I 
onUiv,  mill  iiKn 
I  Hitliriliili;.s  aiiiict(4 

nut  ill  tllu  mIkiI 

ti)  liu  taiiiii  III! 
.  Vriiiik<li'iiil.\  4  Li 
ruylur,  Sin-thii-ij. 

■rant  (if  cumniitinei 
litiiiii  to  tile  iiiiiirij) 
iii'i/oil  liy  I'itliiT  I 
ct.  c.  :ti,  fnrtktiJ 
m1  till-  tlictiMtiiirtif 

111,'  of  40  Via. 

itiun  III  ill  iviiy  ikirtj 

|t'  lliiil  act  L-iiacUtbf 

!*liall  Ik'  siillicitiitl 

Ivi'ly  jii'iiviikil  i"ji 

if  l'iiilill:lliiilirw;H|j 
Irtitiuiii  tliuschiil 
,iiil  warrant  cnuliil 
,1r:,-<l'  Wlirils  llllilerj 
U'llhl    V.   lMk'\  I  1'.  I 

IVilsiiu. 
1),  (i/i,  7  C.  P.  51^ 


Koiu'Knri!>- 

tt  lias  become  forfei 

(if  its  ci)iiiliti*Sl 

lie  forfeiture,  awlj 

|e  the  existuittoij 

,  „ml  Lnh  lhm\ 

309. 

\wlnj  Co.  V.  .V«n« 


|t.vtion  An. 
I  of  Ontario,  3  Vij 
I  that  in  coustwui' 
Icertalu  days  nx", 
til  Easter  MoBiBi'il 


,„,i„i  i„  the  word  holi.lay  ;  ftiul  tho  Con- 
'    rtTFlK'ti''"'''  Act  of   1 87 1,  iteo.  fli2,  miaoU 
1     rtiiliotii'iK'  '''""  '*"■  *''"  I'uriKmcs  of  that 
,  "'"   1.1,-i.t  apart  liy  iiiiy  ft<;t  of  Ontario  for  a 

.((if  iln^  liitiiiirrtiitioii  Act  iiloiio,  iiiilo 


tUii 
eilfi 


liiiiifiitly  "I  ■■'"> 


otiicr  Ht.itiitf,  wa.s  t<»  iimkc  the 

,,,,,itiiinnl  111  It  holiiliiyM  j  luxl  if  it  woronot 

'*H  twh.'ii  till'  iitiK'"'  Htiitut.' iiHoil  till!  word 

I     I,,,,.),  ,li,ys  woiiM  hy  virtue  of  thu  Intor- 

.uuon  Act  1-  "i.l.i.lc.1  in  it:     Held.  th«re- 

that  ill  riiUi.iuiiu  H'l'  twciityoius  divyH  iiftor 

'.turn  allow''  fur  invHcntiitioii  of  ii  putitioli 

'%'riiiiiv  Mill   I'li'Nt""'    .Monday  imiHt  1)0  ex- 

'I'lie  ill ci.sioii  111  iliiUiilicrM  in  this  uiat- 

j,  i;  ;);)|.  allirnicil  an  rcjjards  the  coniim- 

f  tin'ii'      I!'  /^''  '■'"'"  ''"'  ''"'  "''■'''  ^^"''"9 

lie  iimlii' the  Intcriirutatimi  Act,  .HI  Vict. 

Hiih-H'  ".  '*•>  t'"'  ilcfciidantH,  though  a 

won  111  he    "per«oii.s    Bigning"    tho 

ill  thin  case,    if  signed    by  their 


kh 


I.Siiiil 
.  •■ 

ii.ritiiiii 
iif  Iwlii'K 

•f mil:  It.  'U.'J.'K'.  V.'i'iH 

Unit  ill  the  OiviNioii  Court  havnig  hoen  tried 
1th,'  I8tli  .Inly.  I'^-'oie  a  deputy  judgu  duly 
Miitoil.oii  the  --ud  defendant  applied  for  a 
rtnal'hy  which,  under  rule  r>2  of  tho  Divi- 
1  Court,  |iriii.ceiliiigH  were  Htayed.  Tho  judge 
ioiitliu'.'lith  ;  the  deputy  judge  before  whom 
Ljsj.  hail  litcii  tried  did  nothing  in  the  mat- 
;  anil  the  new  juil;,'e  was  not  appointed  until 
liiber.  Ill  .laiiiiary  follnwing  he  ordered  a 
rtri:il:  -Held,  that  he  was  autriorized  to  do 
luiuiiT  8i!t'.  107  of  the  Division  Courts  A., 
,  C,  0.  1!»,  and  the  interpretatioii  \^\, 
te  (^'  (..  .I,  s.  <),  sub-s.  "23,  taken  together. 
('  .^)l;/l■//)t•  anil  JUtbr,  27  Q.  1 '      *<(). 

Utliougli  the  Interpretation  Act  reijuires 
tatts  (li)ilarcd  to  be  public  acts  to  be  judi- 
By  imtictil  without  being  specially  pleaded, 
kleiiilaiit  (lu  ileiuurrer  cannot  avail  himself  of 
IprMvisiiiiis  thereof  unless  they  appear  in  tlie 
I  A'lW/yv.  A'/V///,  L'SChy.  4U3. 

elltUiiciilii  KhrtiOii,  2  App.  U.  .S24,  p.  3664; 
lnfiC* /iii/ii-i/'f/  Cit.  (l/imitid)  V.  Itei/noUlH,  4.0 
[  m,  p.  3050. 


XIII.  Operation  of,  on  CoNTKAcra. 

I  Woudstock  and  Lake  Erie  Railway  and 
Mr  Co.  gave  a  bond   to  the  town  council 
^ootlstook,   reciting  that  thu   council   had 
\A  to  lend  them  £2,'),  000  to  assist  in  con- 
ting  their  railway,  and  conditioned  that  the 
my  should  not  expend  the  loan,  nor  begin 
istract  their  roait,   until   the  whole   sum 
i»ry  to  complete  it  from  Woodstock  to  Port 
I  should  he  obtained  : — Held,  that  there 
lothing  in  the  19  Vict.  c.  74,  (the  provisions 
kichareset  out  in  the  case)  to  relieve  defen- 
I  from  liability  for  a  previous  breach  of  this 
ton.    Tuwn  Council  of  Woodstock  v.  Wood- 
JiadLake  Erie  R.  and  Harbour  Co.,  16  Q. 


'■  a  township  municipality  advanced  a 

1  of  money  to  a  railway  company  under 

roiisions  of  the  Consolidated  Municipal 

IFnnd  Act,  and  some  of  the  stockholders 

1  company  were  afterwards  released  from 


their  liability  by  an  net  of  tho  liigislaturn,  paHseil 
nearly  eighteen  niontbit  after  the  works  on  tho 
roatl  wore  stopped  for  want  of  funds,  and  now 
oompnnioM  were  fornied  under  that  and  huImu- 
(|uent  acta  of  thu  leuislature,  which  ruluaHod  tho 
nuw  cortxiratiouH  ti'oni  the  conHtruction  of  tho 
original  tine  of  '-oad,  until  a  new  lino  had  been 
constructtid,  and  it  appeared  that  there  was  no 
ininiu<liatu  prospect  ol  Hiieh  a  result :-  Held,  that 
thu  municipality  was  not  released  from  their 
liability  to  tliu  crown.  Spraggo,  V.  ('. .  diss, 
Norwich  V.  Tlie  Attiirni'i/ti'ininil,  2  E.  it  A.  .'V4I. 

Uopluvin  for  railway  iron.  It  apnoared  that 
tho  iron  had  been  iin|iorted  fnun  Kngland  by  tho 
liutTalo,  Hrantford  and  (tmlerich  K.  Co.,  and  was 
shipped  from  Kingston  to  I'urt  Cnlbnnie,  sub- 
ject to  ocean  freight  and  the  fi'i  i^'lit  by  schooner 
from  Kingston.  On  arriving  at  I'urt  Colborno, 
no  (mu  being  ready  to  pay,  the  iron  was  left  by 
tho  master  in  defend.int's  charge,  to  hold  sub- 
ject  to  the  freight,  and  was  piled  on  a  piece  of 
ground  belonging  to  government,  where  other 
iron  owned  by  the  company  was  also  lying,  but 
separate  from  this.  Afterwards  thu  Hutlalo  and 
I^ke  Huron  U.  Co.,  the  plaiiitili's,  bought  out 
tho  old  company  under  tho  I!)  N'ict.  c.  21,  and 
arranged  certain  writs  of  li.  fa.  under  which  '^ho 
sheriff  had  sei/.ed  this  and  the  other  iron  ;  an  i 
they  thereupon  demanded  thu  iron  in  i|uestiou 
from  defendant,  who  refu.sed  to  give  it  up,  claim- 
ing the  ocean  freight,  which  had  in  fac'  heeu 
paid,  and  the  fruiglit  from  Kingston,  as  w.  "  .1,8 
demurrage,  and  some  other  charges  not  re  u'- 
ble.  Tho  plaintitl's,  however,  refused  to  pay  any- 
thing, and  repluviud  :  Held,  that  thu  iron  could 
not  tie  cimsidered  as  l.aving  been  delivered  to 
the  old  railway  company,  ^^  iien  landed  ;  that  t'cj 
19  Vict.  c.  21,  did  not  taku  away  the  right  of 
lien  ;  nor  could  anything  done  by  the  shuritt"  nave 
that  effect.  Buffalu  mid  l^nkr  I/iiron  J{.  <Jo.  v. 
Gordon,  16  Q.  B.  283.  See,  also,  lidjf'nli)  and 
Lake  Huron  R.  Co.  v.  Brookubankx,  lb.  ,337. 

The  Brockville  and  Ottawa  If.  Co.,  by  inden- 
ture,  mortgaged  to  a  niunici|)ality  to  secure  loans, 
the  lands,  roads,  depots,  wharves,  stations,  ter- 
minal and  otherwise,  tcdls,  ruveuujs,  and  all 
other  property  of  the  said  company  now  or  dur- 
ing the  existence  of  the  said  mortgage  to  be 
acquired.  The  20  Vict.  c.  144,  s.  5,  recited 
these  loans  and  declared  the  saiil  mortgages 
valid :  that  the  said  intended  railway  and  all 
stations,  buildings,  carriages,  engines,  and  other 
property  belonging  to  said  railway,  were  thereby 
mortgaged  to  said  municipalities  according  to 
the  terms  of  said  mortgages ;  and  that  the  chattel 
mortgage  act  should  not  apply  to  them  :— Held, 
that  OS  the  mortgages  covered  chattel  as  well  as 
real  property,  that  the  words,  "other  property," 
in  them  were  not  restrained  to  real  property, 
for  the  statute  placed  a  legislative  and  dinereut 
construction  on  the  mortgage.  Tlw  Corporation 
of  Lanark  and  Renfrew  tt  al.  v.  Cameron,  9  C. 
P.  109.       , 

To  obtain  the  means  of  constructing  a  branch 
line  from  Peterborough  to  Millbrook,  the  Port 
Hope,  Lindsay,  and  Peterborough  R.  Co.  agreed 
to  tease  their  railway  to  T.  ami  F.,  under  the 
preamble  to  27  Vict.  c.  60,  and  the  branch  lin& 
was  accordingiy  constructed  by  T.  and  F. ,  and 
by  defendants  as  their  assignees : — Held,  that 
the  construction  of  the  brii'ifh  line  under  the 
authority  of  the  company  aad  been  sanctioned.' 
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by  this  act,  which  had  also  confirmed  to  the  | 
lessees  the  right  to  maintain  and  use  the  road  I 
under  the  franchise  of  the  company.     Hamilton 
V.  Covert  et  al.,  16  C.  P.  205. 

Held,  that  c.  19.  s.  6,  of  31  Vict.,  not  merely 
recited  the  fact  of  the  aj^reement  of  1804  between 
defendants  and  the  Grand  Trunk  R.  Co.  being 
accepteil,  hut  that  it  legislated  upon  it  as  ac- 
cepted and  biuiiing,  in  its  enacting  pert ;  hut, 
semble,  tliat  even  if  merely  recital,  li  would 
be  good  prim.1  facie,  though  not  conclusive, 
evidence  of  the  fact.  MrCalhcm  v.  Buffalo 
and  Lnke  Huron  li.  Co.,  19  C.  P.  117.  See 
also  Holmen  v.  Grnnd  Trunk  B.  Co.,  27  Q.  B. 
695. 

The  Buffalo  and  Lake  Huron  R.  Co.,  being 
liable  upon  certain  bonds  secured  by  mortgage, 
entered  into  an  agreement  with  the  Grand  Trunk 
R.  Co.,  contirmcd  l)y  29  &  30  Vict.  c.  92,  by 
which  the  latter  company  was  to  undertake  the 
working  of  their  railway,  the  net  receipts  of  the 
two  companies  to  be  divided  between  them  in 
specified  proportions  : — Held,  that  the  eflFect  of 

19  Vict.  c.  21,  was  to  make  defendants  liable 
upon  the  bonds  givim  by  the  Buffalo,  Brantford, 
and  Goderich  R.  Co.  as  if  originally  given  by 
defendants.  Qua?re,  as  to  the  meaning  of  the 
proviso  to  sec.  1  of  29  it  30  Vict.  c.  92,  confirm- 
ing the  agreement.  Corporation  of  the.  Town  of 
Brantford  v.  Buffalo  and  Lake  Huron  R.  Co., 
29  Q,  B.  607. 

'I'he  19  Vict.  c.  21,  incorporating  the  Buffalo 
and  Lake  Huron  H.  Co.,  witl)  power  to  purchase 
the  railway  tlierein  mentioned,  did  not  deprive 
unpaiil  owners  of  any  lien  they  had  for  the  price 
of  land  theretofore  solil  to  the  old  company. 
Paterxon  v.  Bujf'alo  and  Lake  Huron  li.  Co.,  17 
Chy.  521. 

In  consequence  of  the  separation  of  the  city  of 
Toronto  from  the  county  of  York  for  judicial 
purposes,  a  deed  was  executed  between  the 
respective  corporations,  in  which  the  city  cove- 
nanted to  pay  the  county  a  certain  annual  sum 
for  the  use  of  the  court  house.  The  deed  also 
contained  other  agreements  as  to  the  use  of  the 
gaol.  This  arrangement  was  to  continue  in  force 
until  twelve  montiis' notice  to  determine  it  should 
be  given.  By  the  Law  Reform  Act,  which  came 
into  force  in  February,  18(i9,  the  city  was  re- 
united to  the  county  for  judicial  purposes,  and 
on  21st  March,  1809,  the  city  gave  the  county  the 
stipulated  notice  as  to  intended  discontinuance 
of  the  use  of  the  gaol,  stating  that  as  to  the  court 
house  the  action  of  tlie  legislature  had  virtually 
terminated  the  provision  respecting  it,  and  that 
no  further  payment  would  therefore  be  made : — 
Held,  that  the  city  had  been  released  from  its 
■  covenant  to  pay  for  the  court  house  by  the  Law 
Reform  Act.  The  Corporation  of  the  County  of 
York  V.  77(6  Corporation  of  the  City  of  Toronto, 
21  C.  P.  95.     See,  also,  Heijina  v.  Law  Society, 

20  C.  P.  490. 

To  an  action  for  calls  alleged  to  be  due  by 
defendant  to  the  Canada  Car  and  Manufacturing 
Company,  the  defendant  pleaded,  on  equitable 
grounds,  that  he  subscribed-^or  the  shares  and 
Became  a  shareholder  in  a  company,  called  "The 
Canada  Car  Company,"  incorporated  by  letters 
patent  for  certain  specified  purposes,  and  not 
'  otherwise :  that  afterwards,  and  without  the 
auent  and  against  the  will  of  defendant,  that 


company  applied  to  the  Boininjon  hm»\n 
and  obtained  an  act  constitutiiij;  the  jharthdl 
therein  a  body  corporate,  uiukr  tlie  name  of 
Canada  Car  and  Manufacturini;  ('oiiiiiany 
now  plaintiffs  :  that  by  the  saiil  act  nj 
powers  were  conferred  upon  tlio  iilaintitls 'ti 


were  possessed  by  the  Caiiinbi  Tar  i '(.nin 
and  the  nature  of  the  husinosa  was  varii^l^ 
extended,  and  the  undertaking  reiulcnd 
hazardous  than  was  conteiniilatt'il  Ijy  tlieC'an* 
Car  Company  or  the  defeiulant  when  ln;  ij.  T 
a  shareholder  thereof ;  ami  tliat  the  ihivj),! 
never  agreed  to   become  a  sliaruhciMcr  of  i 
invest  his  money  in  a  conipany  imsisisjiii.r 
powers  of  the  plaintiff's— \\  hi  iVhy  ilefeiida 
relieved  from  liahility  ;-  Held,  jiloa  cloarlvi 
for  the  act  was  binding  on  all  tlio  sharelifil. 
whether  assenting  or  not  to  tliu  apiilication  i 
it ;  and  this  court  had  no  juriscliction  ti)  reli 
defendant   from  a  liability  which  tlii'  stitl 
expressly  declared  that  lie  shfuihl  t'liiitinuet 
subject  to.      The  Canada  Cd,- nud  Mioiuinii 
ing  Co.  v.  Harris,  24  C.  P.  380. 

A  statute  gave  the  bomllidlders  of  tlieCol* 
and  Peterborough  R.   Co.  an  ojitidii  tDconJ 
their  bonds  into  stock,  and  fiiai'ted  tluit  i 
"converted  bonded  stock,"  and  any  mw 
scribetl  stock,  should  be  ilruferontial  to  the  i 
nary  stock,  and  be  entitled  to  dividemlsofei] 
per  cent.  ))cr  annum  in  priority  to  any  iliviill 
to  the  ordinary  shareholikns.     Hy  a  suliseiiij 
act  the  company  was  authorized  to  unite 
another  company,  find  it  was  declarcil  thatj 
two  companies,   and  those  who  shoiiM  lptc< 
shareholders  in  the  new  company  nmlert 
relating  to  the   C.  &  P.  1!.  Co.  ami  uiulerj 
deed  of  union,  should  constitute  the  new  c| 
pany  : — Held,  that  the  union  did  notixtiiia 
the  right  of  tlu;  l)ondholdeis  to  elect.    ij\ii\i{ 
Col/oury,   I'ctcrlmroui/fi,  and  Muniium  1!. 
Mining  Co.,  14  Chy.  571. 

The  act  autliorizing  tlie  union  of  two  ini 
porated  companies  declared,  that  anyiteeilj 
companies  executed  under  the  act  shouldj 
valiii  to  "all  intents  and  purposes  in  the  si 
manner  as  if  incorporated  in  the  act  ;"-H| 
that  this  enabled  the  companies  to  iargjin 
gether  in  respect  of  the  rights  which  each  \ 
and  to  make  such  arrangements  as  tlieir  i 
rendered  necessary  ;  but  gave  them  no  1 
tive  authority  over  the  rights  of  other  \m 
lb. 

A  railway  company  having  become  inwlvj 
an  act  was  passed  estimating  the  claims  of  < 
tors  for  land  taken  by  the  company  at  .^.l,! 
and  the  value  of  the  whole  railway  inoiiert 
3100,000,  and  directing  tliat  S.SO,(ilXI  sh.iull 
applied  on  debts  for  land  and  the  halance  ofl 
$100,000  divided  pro  rata  among  the  other  cf 
tors.  The  $30,000  proved  more  thmisudiJ 
to  pay  the  land  debts  in  full,  ami  the  eomij 
claimed  to  be  entitled  to  the  halance;bj 
Held,  that  the  other  cre<litoi's  were  eiititla 
it.  In  re  Cobourg  and  Pekrhurow/h  ll.t'<i\ 
Chy.  571. 

See,  also,  Walker  v.  Walton,  24  Chy. 


XV.  Time  of  Comincs  into  Gpehatos.I 

The  fraction  of  a  day  is  never  taken  into 
tideratiou  in  determining  the  operatioBj 
statute.     If  an  order  is  obtained  under  isr 
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■  I,  is  repealed  by  another  statute  on  the  same 

tJonbr  is  nia-le,  the  repealing  statute  wiU 

/'ll  ^  operate  from  the  first  part  of  that 

1,1  overrule  the  order.    Mitvhi'll  v.  Ditbson, 

'J  |S5..— C).  h.  Chainb.— Burns. 

b  iicial  proceedings  and  statutes  take  eflfect 

li,  from  the  earliest  period  of  the  day  upon 

htliey  are  respectively  originated  and  come 

"jjoe     M.  recovered  a  judgment  and  issued 

I  r-ooils  against  K.     The  vcrit  was  given 

,  jherifl'  at  half-piist  ten  and  a  levy  made 

iollU.  «!■  ^'"  '''^"  *^""*  '^'"^y*  '^"*  *  ^^''  '^^ 
C  sued  out  against  R.  an  attacbment  in 
'fncy  which  tiio  sheriff  received  at  11.30 
'(111  the  same  day,  also,  the  Insolvent  Act 
llsii:,  came  into  force  (the  Royal  assent  being 
B  thereto  on  the  sjvme  day,  but  not  till  the 
nimn),  hv  which  in  effect  this  execucion, 
i  thtrfUiJuri'  issued  and  delivered  to  the 
J,  was  "postponed  to  the  attachment  : — 
u  '()„t  the  ti.  fa.  conld  not  be  considered  as 
vL  been  so  issueil  and  delivered,  and  there- 
L  by  virtue  of  the  act,  the  attachment  pre- 
over  the  execution.  iSenible,  that  the 
J  of  the  attachment  was  a  judicial  act,  and 
Jthe  property  of  the  insolvent  vested  in  the 
jm  by  rel  ition  before  it  Avas  seized  under 
fbefore  any  lieu  attached  by  virtue  of  the 
Conm:te  ct  at.  v.  Michie,  16  C.  P.  167. 


\Yl.  Binding  on  the  Crown. 

ke  cro«u  cannot  be  a  claimant  within  the 
ting  (if  the  statute  authorizing  the  settle- 
It  of  claims  of  goods  taken  under  execution 
literiileader.  McLhe  v.  Baincx,  3  L.  J.  151. 
[L.  Clianib.— liobinson. 

(garnishee  clauses  of  the  C.  L.  P.  Act  do 
lesttind  to  the  Queen.  The  crown  cannot, 
Itiore  proceed  under  them  to  attach  a  debt. 

Lx! Btii^oii,  2  P.  R.  .350.— Q.  B. 

ke  statute  23  Vict.  c. 


OK 


.  ^.  _'5,  exempting  certain 
les  from  seizure,  does  not  bind  the  crown. 
m\:  Diiridmi,  21  Q.  B.  41. 

XVII.  Mlscellaneous  Cases. 

lere,  hy  the  operation  of  provincial  onact- 
i,a  plain  tiff  was  unable  to  give  a  proper  date 
e  notice  at  the  foot  of  a  ca.  re. ,  a  general 
etc  appear  on  the  first  day  of  the  term  was 
Imfficient.    Bruwii  v.  Smith,  Tay.  187- 

1 1  Will.  IV.  c.  26,  vesting  in  a  trustee 
1  lands  belonging  to  the  estate  of  the  late 
int  Q.  St.  George,  has  not  the  effect  of 
;  a  presumption  of  title  in  the  particular 
I  enumerated  in  the  schedule,  so  as  to 
he  liis  trustee  from  the  necessity  of  shewing 
[in  the  first  instance.  Doe  d.  Baldwin  v. 
i,5Q.B.  388. 

-Jatute  was  passed  reversing  the  attainder 

Is.,  and  taking  away  the  forfeiture  wrought 

T)y,  80  far  as  it  might  affect  portions  of  his 

»not  already  declared  forfeited  and  sold 

I  wthority  of  law,  and  vesting  such  estixte 

We  who  (Muld  claim  it  if  he  had  not  been 

pted ;  provided  always,  that  nothing  in  the 

^onld  affect  any  property  sold  or  conveyed 

« commissioners  of  forfeited  estates,  Ac 

*  preamble,  it  was  recited  that  a  part  of 


the  estate  had  been  taken  upon  inijuisition,  and 
seized  by  the  crown  : — Held,  that  the  plaintiffs, 
claiming  as  devisees  of  A.  S.,  must  shew,  as 
part  of  their  case  in  the  first  instance,  that  the 
lands  claimed  were  not  part  of  those  forfeited 
and  sold.  Doe  Stuwua  el  ul.  v.  tleiiu'iit,  d  Q. 
B.  650. 

A  municipal  council,  in  1850,  assigned  to  a 
clerk  of  the  peace  a  fixed  salary  for  that  year, 
"  in  lieu  of  all  fees  "  :— Held,  the  Jury  Act  13  & 
14  Vict.  c.  55,  having  been  subse'j-uently  passed, 
that  he  could  still  claim  the  fees  allowed  by  the 
statutes  for  preparing  the  jury  books  for  the 
following  year.  Primjk  v.  McDonald,  10  Q. 
B.  254. 

Held,  that  by  the  various  acts  referring  there- 
to, the  erection  of  defendants'  drawbridge  over 
the  Desjardins  canal  was  sanctioned  and  recog- 
nized ;  and  that  it  must  be  assumed  to  have 
been  lawfully  erected,  though  the  formalities 
required  by  sees.  136,  137,  and  138  of  the  Rail- 
way Act  might  not  have  been  complied  with. 
Desjardins  Canal  Co.  v.  Great  Western U.  Co.,  27 
Q.  B.  363. 

Held,  that  although  the  statute  10  Geo.  IV. 
c.  11,  did  not  expressly  authorize  the  Cobourg 
Harbour  Company  to  build  a  wharf  in  front  of 
the  street  in  question,  the  recognition  of  the 
right  in  8ubso(iuent  statutes  was  sufficient 
Standi!/ V.  Perry  et  al.,  2  App.  R.  19,5. 

The  Beaver  Mutual  Fire  Assurance  Association 
and  the  Toronto  Mutual  Fire  Insurance  Co. 
were  severally  incorporated  under  the  general 
Mutual  Act,  C.  S.  U.  C.  c.  52,  but  by  the 
Dominion  Act,  32-.33  Vict.  c.  70,  they  were 
united  under  the  defendants'  name,  and  were 
declared  to  be  a  body  corporate  : — Held,  that 
the  Dominion  Act,  32-33  Vict.  c.  70,  must  be 
deemed  to  be  defendants'  act  of  incorporation, 
and  that,  therefore,  the  Ontario  Act,  36  Vict, 
c.  44,  which  was  made  applicable  to  companies 
incorporated  under  the  Consolidated  Act,  or 
some  special  act  of  the  former  Province  of 
Canada  or  of  Ontario,  and  appeared  to  authorize 
an  assessment  for  prospective  losses,  did  not 
apply  to  them.  Orr  v.  The  Heaver  and  Toronto 
Mutual  Fire  Ins.  Co.,  26  C.  P.  141. 

A  rule  nisi  having  been  obtained  to  quash  a 
bydaw,  the  legislature  by  a  statute  declared  the 
by  daw  valid,  and  the  ride  was  afterwards  argued 
on  the  various  objections  taken,  in  order  to  decide 
who  should  pay  the  costs  of  the  application. 
Per  Wilson,  J. — In  future  in  such  cases  the  rule 
should  not  be  argued  ;  and  it  would  be  well  to 
direct  in  the  statute  that  the  petitioners  to  con- 
firm the  by-law  should  pay  all  proper  costs 
I  incurred  in  any  application  to  quash  it.  In  rf 
Thomas  Hoklen  and  the  Corjtoration  of  the  Town 
of  Belleville,  39  Q.  B.  88. 


In  regard  to  lands  in  the  occupation  of  the 
Indians,  it  is  unnecessary,  in  the  proceedings  of 
the  commissioners,  under  2  Vict.  c.  15,  and  12 
Vict  c  9,  or  by  express  evidence,  to  negative 
the  exceptions  specified  in  the  latter  of  these 
statubus.     Regina  v.  Strong,  1  Chy.  392. 

The  crown,  though  not  named  ic  the  Admin- 
istration of  Justice  Act,  is  entitled  to  avail  itself 
of  the  I)enefit  of  its  provisions  to  the  same  extent 
as  a  subject  can  ao  so.  Attorney-General  v.. 
Wnlka;  25  Chy.  233. 
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STOLEN  PROPERTY. 


STAYING  PROCEEDINGS. 
See  Practice  at  Law — Pbactic^  in  Equity. 

STEALING. 
See  Criminal  Law — Stolen  Propkrty. 
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STEAMBOAT. 
See  Ship. 


The  defendant  was  lield  liable  under  8  Vict. 
c.  45,  for  plying  with  his  steamboat  on  Sunday, 
between  the  city  of  Toronto  and  the  peninsula, 
persons  carried  between  those  places  not  being 
"  travellers"  within  the  meaning  of  the  excep- 
tion in  the  act.  Regina  v.  Tinning,  II  Q.  B. 
'636. 

Held,  under  C.  S.  U.  C.  c.  55,  that  a  steam- 
boat was  personal  property,  and  properly  asses- 
sable at  one  of  the  two  places  between  which  in 
summer  it  plied,  and  at  which  in  winter  it  was 
laid  up.  In  re  Halt,  7  L  J.  103.— C.  C— Arm- 
strong. 

Action  for  injury  by  escape  of  fire  from  steam- 
boat pipe.  See  Edwards  et  al,  v.  Ottawa  River 
Naviijiaion  Co.,  39  Q.  B.  264. 


ST.  LAWRENCE  CANAL. 

Assumpsit  does  not  lie  against  the  commis- 
sioners of  the  St.  Lawrence  Canal,  under  3  WilL 
IV.  c.  17,  for  work  done  on  the  canal  on  a  con- 
tract made  with  them,  unless  it  can  be  specially 
shewn  that  they  made  tlieniselves  personally 
liable.     Tait  v.  Hamilton  et  al.,  6  0.  S.  89. 


STOCK  AND  STOCKHOLDERS. 

I.  Generally  —  See   Corporations  —  Rail- 
ways  AND  Railway  Companies. 

II.  Seizure  of  Stock— i^ee  Execution. 


Since  the  establishment  of  a  government  Do* 
minion  stock,  the  investment  of  infants'  money 
by  the  court  should,  as  a  general  rule,  be  in 
such  stock,  rather  than,  as  h)rmerly,  in  mort- 
gages.    Kingsmill  v.  Miller,  15  Chy.  171. 


STOCK  NOTES. 

The  words  "  value  received"  in  an  agreement 
to  the  following  effect — "  I  promise  to  pay  to  A. 
or  bearer  £25,  value  received,  to  be  paid  in  mer- 
chantable wheat  at  market  price,  import  a 
debt  due,  and  are  primd  facie  evidence  of  a  con- 
sideration ;  and  such  an  agreement  may  be  shewn 
under  the  counts  for  money  had  and  received 
and  the  account  stated.  ]\  addel  v.  MeCabe,  3 
O.  S.  502.  As  to  what  consideration  will  suffice, 
aee  S.  C.  4  0.  S.  191. 


Where  an  action  was  brought  on  nnf«. 
able  in  work  :-Held,  that  tlfu  ,S^, 
recover  vidthout  proving  a  demand  ami  «( 
to  do  some  specific  work,  it  bLJiu'  iiiciimW  !" 
defendant  to  offer  to  perform  work  f„r»i    , " 
tiff.     Teal  V.  Clarkson,  4  0.  8  ^        '  ^^ 


STOLEN  PROPERTY. 
Where  a  horse  was  stolen  from  thf  nliintJ 
and  bought  by  defendant  at  piihlie  auction  J 
not  in  market  overt,  and  the  plaintitiaftcrwi  3 
seeing  the  horse  took  possessimi  of  it  „nil  L^ 
fendant  immediately  retook  it  :-HeM  'thatii! 
plaintiff  had  a  right  to  retake  it,  no'ttroiVrt 
having  passed  to  defendant  l)y  tlie  sale '  il 
that  although  it  was  in  his  possession  onlv'oTi 
moment,  yet  the  property  revested  in  him  • 
he  could  maintain  trespass  against  the  defeniL 
for  the  retaking.     lioimnan  v.    Yielding  etl 

The  Bank  of  British  North  America  in  Eni 
land  received  money  there  to  l)e  transmitted 
B.  in  Upper  Canada,  and  sent  a  letter  of  m 
to  B.  to  receive  the  money  at  a  branch  of  | 
bank  in  Toronto.     The  letter  was  taken  out  i 
the  post  office  in  Canada,  (Fl   having  in 
meantime  died)  and  B.'s  name  forged  onthelJ 
ter  of  credit,  and  the  money  received  bv  soj 
person  unknown  :— Held,  tliat  B.'s  execiitfin 
entitled  to  recover  the  money  fn  ni  the  lianl 
Toronto  as  money  had  and  received  to  K'mt 
Oissing  et  ux..  Executors,  v.  flop/ier,  (JO.V.; 

The  fact  that  a  certain  municipal  delwituj 
had  been  stolen  previously  to  its  being  remilai 
issued  : — Held,  no  bar  to  the  claim  of  a  Ijoi 
fide  holder  for  valuable  consideration  witboi 
notice.  Th^  Trust  and  Loan  Co.  of  Upper  ci 
ada  V.  The  City  of  Hamilton,  7  C.  P.  98. 

One  A.  having  stolen  a  hoi-se  sells  it  tu  1 
and  is  afterwards  tried  and  convicted  ofi 
felony.  Upon  trover  brought  against  A.  ainll 
for  the  horse  : — Held,  that  the  facts  did  not  en 
stitute  a  joint  conversion,  so  as  to  niaiiiti 
trover  against  the  purchaser.  Edimnlsx  ij 
et  al.,  13  C.  P.  24. 

Plaintiff  sued  for  money  advanced  liy  l:ini| 
defendants  to  purchase  wheat  for  him,  ailegj 
that  they  had  not  purchased  or  accounted. 
fendants  pleaded,  in  substance,  that  the  mnnl 
while  kept  unmixed  with  their  own  astheplJ 
tiff's  money,  was  stolen  from  them  by  |)tra 
unknown,    without  any  neglect  on  their  p 
At  the  trial  a  verdict  was  taken  fur  [ilainlj 
subject  to  the  opinion  of  the  court  •.vhetbcrl 
defendants  were  lial)le,  with  power  to  Ami 
ferences  of  fact.     The  court  declined  to  mt 
the  functions  of  a  jury  in  detennining,  d| 
evidence   wholly   circumstantial,   whether  J 
money  had  been  stolen,  and  directed  a  new  ti 
with  costs  to  abide  the  event.    Remarks  i( 
such  defence,  and  the  facts  recjuireJ  to  suij 
it.     Bickle  v.   Malhewson  et  a  I.,  I'fiQ.  B. : 
See  also  Core  Bank  v.  Hodgt-,  2  C.  P.  m 

The  prisoner  hired  a  horse  in  the  coiinh 
York  to  go  to  Aurora  and  Stoulfville  in ' 
county.  It  was  not  shewn  whether  he  had  1 
at  those  places,  but  he  afterwards  soldi 
horse  iu  the  county  of  Waterloo,  where  he  j 
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n  municipal  (lel)eiitiij 
y  to  its  Ijting  regiilii 


-ted  for  stealing  it  and  convicted  :— Held, 

t  the  reward  for  his  apprehension,  under  36 

(  40  8.  390,  ().,  was  payable  by  the  county 

iviiterloo,  and  a  mandamus  was  ordered  to 

.Jddgc  of  that  county  to  sign  an  order  ui)on 

iftreMiirer  in  favour  of  the  applicant,  who  hail 

Mrcli''n<ieil  the  prisoner.     Semble,  that  the 

iLii.'p  (lid  not  establish  a  theft  in  the  county 

I  Ycrk     /«  re  Robinson,  7  P.  R.  239. -C.  L. 

aiih.--Galt. 

1  If  the  court  can  trace  money  or  property, 
Wver  obtained  from  the  true  owner,  into  any 
Uier  shape,  it  will  intervtaie  to  secure  it  for  the 
newner'by  holding  it  to  be  his  in  equity,  or 
mnri"  him  a  lieu  on  it.  The.  Merchants' 
l>f  Co.  V.  Jfortun,  15  Chy.  274.     s 

I  Accordingly,  where  money  was  stolen,   the 

mer  was  held  entitled  to  a  leasehold,  furniture 

iitber  chattels,  purchased  with  the  stolen 

Ontv  and  an  injunction  was  granted  to  restrain 

rtiiii;' tlierewith  until  the  hearing.     lb. 


STOPPAGE  IN  TRANSITU. 
See  Sale  of  Goods. 


STREET. 
See  Way. 


STREET  RAILWAYS. 

,  CoNSTRrcTioN  OF,  3677. 

ACCIUENTS  ON,  3()78. 

MiscELUKEOus  Cases,  3679. 

COSSTRUCTION  OF. 

Wendanta'  act  of  incorporation  required  that 
I  rails  of  their  railway  shall  be  laid  flush 
li  the  streets  and  highways,  and  the  railway 

Ik  shall  conform  to  the  grades  of  the  same, 
J  to  offer  the  least  possible  impediment  to 

|o^liDa^y  traffic  of  the  said  streets  and  high- 
!;"-Held,  that  an  omission  to  lay  the  rails 
hvith  the  street  would  be  indictable,  with- 
j  shewing  that  any  unnecessary  impediment 
loftered  to  the  traffic.  Retjina  v.  The  To- 
tSlmt  Railway  Co.  24  Q.  B.  454. 

[eU,  that  defendants  having  so  laid  their 
^asretiuired  by  their  charter,  they  were  not 

i  to  alter  or  adapt  them  from  time  to  time 
jhanges  in  the  level  of  the  street ;  and  there- 
[tbat  they  were  not  liable  for  an  accident 
from  the  street    having   become  worn 

I  by  traffic,  so  as  to  leave  the  rail,  which 

neil  as  originally  laid,  several  inches  above 
M.   Mdij  V.    The  Ottawa  City  Passenger 

«!/(V,31Q.  B.  569. 

I  act  having  been  passed  authorizing  the 
Action  of  a  street  railway,  confirming  a 
int  entered  into  for  the  purpose  with  the 
epsl  corporation,  and  providing  that  the 
libonldbe  laid  flush  with  the  streets,  &c., 


it  was — Held,  1 .  That  the  rails  must  not  only  be 
flush  when  laid,  but  must  be  kept  flush.  2.  That 
to  enforce  the  contract  against  the  company  a 
suit  by  the  municipal  corporation,  the  other 
party  to  the  contract,  was  necessary.  3.  That 
an  information  by  the  Attorney-General  to  en- 
force the  statufrjry  restrictions  was  proper  ;  and 
that  unless  the  parties  conceriiecf  chose,  by 
proper  alterations  and  repairs,  to  comply  with 
the  requirements  of  the  statute,  the  Attorney- 
General  was  entitled  to  a  decree  for  the  removal 
of  the  rails  as  of  a  nuisance  ;  but,  4.  That  the 
municipal  corporation  was  a  necessary  party  to 
the  information.  The  Attorneii-General  v.  The 
Toronto  Street  R.  Co. ,  14  Chy.  673. 

Where,  on  an  information  by  the  Attorney- 
General,  the  rails  of  a  street  railway  were  found 
by  the  court  not  to  conform  to  the  requirements 
of  the  statute  authorizing  the  railway,  the  court 
granted  a  decree  for  the  removal  of  the  illegal 
rails  ;  but  gave  time  to  the  company,  by  proper 
alterations  and  repairs,  to  comply  with  the 
statute.     S.  C,  15  Chy.  187. 

In  1873  an  injunction  was  granted  restraining 
the  Toronto  Street  Railway  Company,  on  the 
ground  of  nuisance,  from  using  their  railway, 
unless  by  a  day  named  the  defendants  should  put 
the  same  in  a  good  and  sufficient  state  of  repair, 
to  the  satisfation  of  an  engineer  named,  who, 
on  the  day  appointed,  reported  the  railway  in 
such  a  state  of  repair  as  the  decree  in  the  cause 
required.  Two  years  afterwards  the  said  rail- 
waj',  as  also  other  lines  laid  in  the  meantime  by 
the  said  company,  had,  as  was  alleged,  been 
allowed  to  get  into  such  a  state  of  disrepair  as  to 
become  again  a  nuisance  to  the  public,  where- 
upon a  petition  was  filed  by  the  relators,  alleging 
these  facts,  and  claiming  the  benefit  of  the  de- 
cree : — Held,  that  as  the  decree  had  already  been 
complied  with,  a  new  information  must  be  filed 
to  obtain  the  relief  now  asked.  The  Attorney- 
General  V.  Kiely,  22  Chy.  458. 


TI,  Accidents  on. 

In  an  action  against  the  proprietors  of  a  rail- 
road car  drawn  by  horses,  for  an  accident  to  the 
plaintiff  by  the  carelessness  of  the  driver,  an  aver- 
ment that  the  contract  was  to  carry  safely,  does 
not  mean  safely  at  all  events,  and  it  is  sutficiont 
to  prove  that  the  accident  arose  from  the  driver's 
want  of  care  and  skill.  Thompson  v.  Mackiem 
et  al.,  2  Q.  B.  300. 

The  plaintiff,  standing  on  the  front  platform 
of  one  of  defendants'  cars,  which  was  crowded, 
was  thrown  off  by  a  jolt  and  injured,  but  it  did 
not  appear  whether,  at  the  time  of  the  accident, 
he  was  holding  on  to  the  iron  rail  on  the  plat- 
form or  not : — Held,  that  the  fact  of  the  plaintiff 
not  proving  affirmatively  that  he  was  so  holding 
on  was  not  a  ground  for  nonsuit.  Cornish  v. 
The  Toronto  Street  R.  Co.  23  C.  P.  355. 

The  deceased,  a  boy  selling  newspapers,  got 
on  a  street  railway  car  at  the  rear  end,  and 
passed  through  the  car  to  the  front  platform, 
where  the  driver  was  standing.  He  stepped  to 
one  side  behind  the  driver,  and  fell  off  or  dis- 
appeared from  the  car,  there  being  no  step  on 
that  side,  and  was  killed  by  the  car  running 
over  him.  He  had  said  just  before  that  he  was 
going  on  some  distance  further  in  the  car,  and 
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the  condnctor  at  tho  time  stated  that  he  had 
reported  the  want  of  a  step  to  the  owners  of  the 
railway,  but  it  had  not  been  attended  to.  There 
was  plenty  of  room  in  the  car,  but  it  was  proved 
that  passengers  were  always  allowed  to  stand  on 
the  platform.  It  was  not  shewn  that  the 
deceased  had  either  paid  or  been  asked  for  his 
fare,  but  it  appeared  that  newsboys  were  allowed 
to  enter  the  cars  to  sell  newspapers  without 
being  charged  : — Held,  in  the  Queen's  Bench, 
that  tlie  deceased  was  lawfully  on  the  car,  and 
being  so  was  entitled  to  be  carried  safely, 
whether  he  was  a  passenger  for  reward  or  not. 
Held,  also,  Morrison,  J.,  ditis.,  that  there  was 
evidence  for  the  jury  of  negligence  on  the  part 
of  defendants  in  the  al)8encu  of  the  step,  and  no 
such  contributory  negligence  on  the  part  of  the 
deceased  as  should,  as  a  matter  of  law,  prevent 
the  plaintiff  's  recovery.  A  nonsuit  was  tliere- 
fore  set  aside.  Upon  appeal  this  decision  was 
reversed,  on  the  ground  that  unless  tlie  deceased 
was  upoit  the  cars  as  a  passenger,  on  a  contract 
of  carriage  express  or  implied,  and  not  as  a  mere 
licensee  or  volunteer,  he  had  no  right  of  action 
against  the  defendants  for  the  absence  of  tlie 
step,  which  was  no  breach  of  duty  to  him,  but 
must  take  the  car  as  he  found  it  ;  and  that  upon 
the  evidence  he  must  be  taken  to  have  been  a 
licensee  only.  Blavhnore  v.  Tlie  Toronto  Street 
Ji.  Co.,  38  Q.  B.  172. 


III.  Miscellaneous  Cases. 

Defendants,  under  24  Vict.  c.  83,  issued  their 
debentures,  payable  in  1887,  to  which  were 
appended  coupons  for  interest,  in  the  following 
form: -"$40.  Coupon  No.  I.  $40.  The  Toronto 
Street  Railway  Company  will  pay  to  the  holder 
thereof,  on  the  1st  July,  1862,  at  the  Bank  of 
Upper  Canada,  Toronto,  forty  dollars,  interest 
due  that  day  on  bond  No.  3.  (Signed)  Alex. 
Easton,  President."  In  an  action  by  the  plain- 
tiff, as  holder  of  several  of  said  debentures,  to 
enforce  payment  of  such  interest,  on  motion  for 
nonsuit,  or  to  arrest  judgment  : — Held,  1.  That 
there  was  nothing  on  the  face  of  the  debentures 
to  shew  that  in  the  issue  thereof  the  company 
exceeded  their  powers,  and  that  such  an  objec- 
tion should  have  been  raised  by  the  pleadings. 
2.  That  no  evidence  having  been  given  to  the 
contrary,  it  was  to  be  presumed  that  the  plain- 
tiff was  the  person  to  whom  the  debentures  in 
question  were  given,  or  for  whom  they  were 
intended  by  the  company,  and  therefore  the 
judgment  could  not  be  arrested,  3.  The  deben-' 
tures  were  not  void  because  they  were  not  made 
payable  to  any  particular  named  individual  or 
company.  4.  That  the  plaintiff,  before  he  could 
recover,  must  be  proved  to  have  been  the  original 
bearer  and  payee  of  the  debentures  sued  upon, 
which  were  not  assignable.  5.  That  the  deben- 
tures or  coupons  could  not  be  considered  pro- 
missory notes,  as  the  company  had  no  power  to 
make  notes.  Oeddes  v.  Tlie  ToroiUo  Street  Ji. 
Co.,  14  C.  P.  513. 

Held,  (reversing  the  judgment  in  this  case, 
reported  in  35  Q.  B.  264,)  that  the  Toronto 
Street  Railway  was  not  assessable  for  those  por- 
tions of  the  streets  occupied  by  them  for  the 
purposes  of  their  railway,  as  being  land  within 
the  meaning  of  the  Assessment  Act,  32  Vict.,  c. 
36,  O.  The  ToroiUo  Street  Ji.  Co.  v.  Fleming,  37 
Q.  B.  116. 


The   defendants,   a  street  railway  C(,iiina„  I 
entered  into  an  agreement  on  the  2!)tli  {L- 
her,  1874,  before  their  road  «ius  iii  (iiK^ratr 
with   the  (Jrand  Trunk   Railway  (.'oiuhiiny  "1_ 
carry  freight  for  that    company  between  th!l 
town  of  Sarnia  and  Point  Kdwanl  ;  anil  in  it,  71 
1875,  their  road  being  still  niiiinisheit,  tiiev'"j 
order  to  fulfil  their  contract,  agreed  with'th, 
plaintiff,  a  steamlM)at  owner,  for  the  transi)orta 
tion   of   merchandise    l)y  water   lietween  tl 
jwiiits  until  their  railway   shuuM  l,e  „i,i.,J',l1 
The   plaintiff  performed  tlie  service,  in',!  thJ 
defendants  received  payment  licim  the  (innJ 
Trunk   Railway    Coiiipany    therefor,     it  vj 
objected  that  defendaiit.s  had  no  jiowcr  tn  niaki 
the  contract  with   the   plaintilf,  aiul  tlmt  y 
therefore  could  not  recover  ;  Imt— HeM,  thati 
the   extent  to   which  tlio  defeiiilaiits   iuul  i 
benefitted  by  the  plaintiff's  services  tliey  wert 
liable  to  him,   anil   should  not  he  all(i\u-,| 
raise   the  objection   of  ultra  vires     I'hrh 
Sarnia  Street  Ji.  Co.,  42  Q.  B.  39. 


STREET  SURVEYOK. 
-S-ee  WAV. 


STREETSVILLE  PLANK  ROAD  COMPAXvJ 

The  plaintiffs  were  incorpurated  l)y  10  4  1 
Vict.  c.  95,  to  make  a  road  /nmi  tlie  t.mu  ( 
Streetsville  to  different  points  specilied,  ami  li 
the  right  to  claim  the  statute  labour,  by  cdiumij 
tation  or  otherwise,  to  tho  extent  of  one  la] 
concession  on  each  side  of  their  road,  auJ  i 
collect  it  from  the  persona  liable.  The  villaai 
Streetsville,  incorporated  in  1857,  was  \ntlij 
one  half  concession  of  plaintiff's  road,  which 
through  it.  In  1858  the  village  council  imi* 
and  collected  a  rate,  of  which  a  certain  sum  ir| 
for  commutation  of  statute  labour  :— Held,  tlu 
the  plaintiffs  were  entitled  to  recover  irum  tlj 
defendants,  as  money  had  and  received,  sumuij 
of  this  sum  as  was  received  in  respect  of  |)erso( 
or  property  forming  no  part  of  the  village  j 
Streetsville  mentioned  in  the  plaintiffs'  act  i 
incorporation,  but  within  half  a  concession  ( 
each  side  of  their  road.  Sfredi:  illc  I'hitI;  Roi 
Co.  V.  Corporation  of  the  Vilkuji'  <it'  Stmlmi 
19  Q.  B.  62. 


SUBPCENA 
I.  To  Answer,  3680. 
II.  For  Costs,  3681. 

III.  For  Attendance   of  Wit.ne.ssE'S-.S 

Evidence. 

IV.  Taxation  of  Costs  ov—See  Costs, 

I.  To  Answer. 

■Where  a  plainti  f  endorses  on  a  copy  of  J 
subpoena  served  on  defendant  the  notice « 
scribed  by  the  75th  (old)  order  of  thisconrt,! 
cannot  afterwards  proceed  by  attachment  f 
com^pel  an  answer.  Mei/era  v.  Bolxrl^' 
Chy.  55. 


)F  Witnesses -i 
n—See  Costs. 
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Where,  between  the  time  of  o1)taii)ing  an  order 
Inermitting  service  out  of  tlie  jurisdiction  and 
Irte  strvice  of  the  subpa-na,  the  name  of  a  town 
Uem  the  mayor  of  which  the  affidavit  of  ser- 
[rict  »M  directed  to  be  made)  had  been  changed, 
li  certificate  of  the  town  clerk,  sealed  with  the 
l/onwrate  seal  of  the  town,  under  its  new  name, 
[-.frweived  as  proof  of  the  fact  of  such  change 


Itoviug  taken  place.  Jiol/ih  v.  Cu/iouii,  2  Cliy.  G23. 

II.  Foil  Costs. 

Where  the  jilaintiflf  in  a  bill  of  discovery  was 
It  III'  the  jurisiliction  of  the  court,  vand  the  de- 
[enlMt  having  answered,  had  obtained  the 
sualiirilcr  for  payment  of  his  costs,  but  with 
•liich  order  the  plaintiff  neglected  to  comply,  in 
lujeiiitence  of  which  defendant  was  obliged  to 
ike  iiut  .1  sultpa'ua  and  apply  to  tlie  court  for 
ave  t()  serve  the  plaintiff  therewith  out  of  the 
injilictinn  ;  the  court  gave  the  defendant  leave 
serve  the  plaintiff  out  of  the  jurisdiction,  and 
■tod  the  plaintiff  to  pay  the  costs  of  the 
i„„.    Peel  V.  Kmjmull,  2  Cliy.  272. 


Bv  sec.  7  of  order  4()  (orders  of  1853)  sub- 
(fiiaa  tor  costs  are  abolished.  Tliis  order  (by 
^lt^  of  (ith  June)  took  effect  from  Gth  June  as 
I  all  suits,  as  well  as  those  then  pending  as 
3id)sequently  instituted.  The  effect  of  this 
filer  iiwii  orders  giving  costs  issued  previously 
B  the  time  it  took  effect  is,  that  an  order  must 
i  iilitained  fixing  a  d.ay  for  ])ayment  of  the 
fcsts  when  taxed.     Saitl  v.  Voo}ier,  4  Chy.  (il. 


SUBSCRIPTIONS. 

,  For  Stock— .S>c  Couporationm — Railways 
AND  Railway  Companiks. 


I  The  pkintiff  had  subscribed  to   aid  in  the 

iitiim  of  a  parish  church  in  Toronto,  with  a 

kw  of  enalding  the  cluirchwardens  to  erect  it 

kthe  old  site,  so  as  to  avoid  leasing  off  portions 

I  the  land  about  it  used  as  a  burying  ground. 

|il)8ei|ueiitly,  at  a  meeting  of  the  vestry,  the 

Bof  the  buililing  was  changed,  by  reason  of 

,  in  excavating  for  the  foundation  ot  the 

|urch,  the  graves  of  several   members   of  the 

liDtiil's  family  were  disturbed.      Thereupon 

t  plaintiff  wrote  to  the  vestry  clerk  annulling 

( subscription,  and  being  sued  in  the  Division 

tort  for  such  subscription,   he  moved  for  an 

■|iiuction  to  stay  such  action.     The  court,  un- 

■  the  eircumstances,  refused  the  application, 

|th costs.    Heioard  v.  Harris,  5  Chy.  226. 

Ic  church  of  St.  .James's  having  been  de- 
p)Wil  by  fire,  it  was  agreed  that  the  pew 
Iters  who  had  purchased  the  right  to  their 
T!,  8ul)ject  to  a  ground  rent,  should  pay  n 
win  sum  and  be  reinstated  as  nearly  as  cir- 
fistaiices  would  permit  in  their  pews  in  a  new 
'  xh,  to  be  built  on  the  site  of  that  destroyed. 
|er  the  new  church  was  built,  one  of  such 
holders  refused  to  pay  the  sum  of  £25, 

iM  to  be  subscribed  by  him  towards  rebuild- 
ne  church,  and  for  which  he  had  given  his 
H\  whereupon  the  churchwardens,  m  pursu- 

t  of  a  resolution  of  the  vestry,  removed  the 
from  the  pew  claimed  by  him,  and  the 

pr  thereof  instituted  an  action  on  the  case 

31 


against  the  churchwardens  for  the  disturbance  of 
his  easement : — Held,  affirming  the  decision  of 
the  court  below,  that  he  was  not  entitled  to 
recover.  Macaulay,  C.  J.,  and  Burns,  J.,  diss. 
Briuiik-ill  V.  Harrii,  1  E.  &  A.  322. 

See,  also,  Thomas  v.  Grace,  15  C.  P.  462. 


SUMMARY  CONVICTIONS. 
See  Justice  of  the  Peace. 


SUMMARY  TRIAL  BEFORE  COUNTY 
JUIXIE. 


See  Ckiminal  Law. 


SUMMONS. 

I.  Writ  of — See  Practice  at  Law- 
ment. 

II.  Judge's — See  Pr.vctice  at  Law. 

III.  In  Nature   of    Quo    Warranto 

Municipal  Corpor.\tioxs. 

IV.  To  Jurors— »S'(c  Jury— Criminal  Law. 
V.  Magistrate's — See  Justice  of  the  Peace. 


-E.IECT- 


See 


SUNDAY. 

I.  Profanation  of,  .3682. 

II.  Miscellaneous  Cases,  .3683. 

III.  Closing  Taverns  on — See  Taverns  and 
Shops. 


I.  Profanation  of. 

[See  R.  S.  O.  c.  ISO.] 

All  sales  of  real  and  personal  property  made 
on  Sunday  are  void.    Lai  v.  Stall,  6  Q.  B.  506. 

Semble,  that  mortgages  would  not  be  voiil.    Ih. 

The  giving  or  taking  in  security  on  Sunday  is 
not  void  as  a  buying  or  selling.  Wilt  v.  Lai  et 
at.,  7  Q.  B.  535. 

A  note  made  on  Sunday  in  payment  of  goods 
sold  on  that  day  is  void  as  between  the  original 
parties,  but  not  as  against  an  endorsee  for  value, 
and  without  notice.  HouliMon  v.  Parsons,  9  Q. 
B.  681 ;  Oromhie  v.  Overholtzer,  11  Q.  B.  55. 

Defendant  was  held  liable  for'  plying  with  his 
steamboat  on  Sunday,  between  tne  city  of  To- 
ronto and  the  peninsula,  persons  carried  between 
those  places  not  being  "travellers"  within  the 
exception  in  the  act.  Jieijina  v.  Tinmiuj,  11  Q. 
B.  636. 

Defendant  was  convicted  under  8  Vict.  c.  45, 
for  that  he,  J.  H.,  of  the  village  of  Preston, 
Esquire,  did,  on  Sunday,  the  2Cth  day  of  July 
last  past,  at  the  township  of  Waterloo,  work  at 
his  ordinary  calling,  inasmuch  as  he  and  his  men 
did  make  and  haul  in  hay  on  the  said  day : — 


3683 


SURROGATE  COURT. 
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Ilcld,  that  the  uuuvictiou  must  be  quashed,  an 
not  uliowiiig  any  oli'uncu  within  the  statute,  for 
defendant  was  not  alleged  to  1x3  of,  nor  to  have 
workcil  at,  any  partiuiuar  calling.  Senible,  that 
it  was  also  bad,  for  not  negativing  the  exeeption 
in  the  statute,  by  stating  that  the  work  done 
was  not  one  of  necessity.  Jlvupeler  v.  Shaw,  10 
Q.  K  101. 

IJefendant,  a  druggist  in  the  City  of  Toronto, 
sold  five  cents  wortli  of  neppermint  lozenges  at 
his  shop  on  a  Sunday.  The  purchaser  did  not 
ask  for  them  as  medicine,  he  had  no  doctor's 
certificate,  and  he  was  asked  no  questions.  It 
was  sliewn  that  peppermint  lozenges  were 
generally  kept  and  sold  by  druggists  as  medicine. 
IJefendant  having  been  convicted  on  this  evi 
dence  under  the  "Act  to  prevent  the  profana- 
tion of  the  Lord's  Day,"  C.  S.  U.  C.  c.  104,  and 
fined  sj^O  and  costs,  the  conviction  was  removed 
by  certiorari  : — Held,  1.  'J'hat  the  finding  of  the 
magistrate  as  to  whether  the  lozenges  were  or 
were  not  medicine  was  subject  to  review  by  this 
court.  2.  That  there  was  no  evidence  to  sustain 
the  conviction  ,  for  the  article,  sold  as  it  was  by 
a  druggist,  nuist  be  considered  primil  facie  a 
medicine,  though  it  was  not  expressly  asked  for 
or  sold  as  such,  aud  the  case  w;is  within  the 
exception  in  the  Act,  "selling  drugs  and  medi- 
cines," Wilson,  .).,  doubting.  The  conviction, 
therefore  was  quashed.  Ncr/iua  v.  Hoicarth,  33  i 
Q.  B.  537. 


II.    MlSCELLAXF.OUS  CasES. 

To  avoid  a  contract  made  on  Sunday,  under  29 
Car.  II.,  c.  7,  it  must  l)e  shewn  that  it  was  in 
the  ordinary  calling  of  the  person  making  it. 
Bit/iituc  v.  llainilton,  (J  O.  S.  105. 

It  is  irregular  to  make  an  affidavit  of  debt,  or 
issue  a  writ  on  Sunday.  JfaU  v.  Brush,  T.  T. 
3  &  4  Vict.— P.  C— Macaulay. 

Semblo  tliat  an  attorney  would  not  be  liable 
for  culpable  negligence,  in  not  urging  for  his 
client  the  defence  that  the  agreement  upon 
which  he  was  sued  was  made  on  a  Sunday,  as  it 
is  no  part  of  his  professional  duty  to  take  all 
dishonest  advantages.  Vail  v.  Dmjyau  et  at., 
7  Q.  B.  5(i8. 

Whei'o  the  day  on  which  money  is  due  under 
an  agreement  falls  on  Sunday — Semble,  that  the 
payment  nnist  be  made  on  Saturday.  Whittier 
V.  McLeiiimti,  13  Q.  B.  (5.S8. 

A  coroner's  incjuest  held  on  Sunday  is  invalid. 

In  re  Cooper  mid  Coojur,  5  P.  E.  250 C.  L. 

Chamb. — Gait. 


SURf!EOX.S. 

See  MeWCAL  PUAfTITInXEIis. 


SURREXDEH. 
I.  Of  Leases— &'e  Landloku  ANrjTEN\xr 
II.  By  Bail— fe  Bail. 

Enrolment  of  a  surrender  to  tlio  crnwn  is  ,,11 
necessary  in  this  country  to  iiorfert  the  title  nf 
the  crown.  Hnjiiui  v.  Uiitlirh-,  41  g  jj  n/ . 
lieijina  v.  McDonell,  II).  157. 


SURROGATE  CoriiT. 
I.  Judge,  3684 
II.  Jurisdiction,  .S68-1. 

III.  Fees  and  Costs.  3(iS4. 

IV.  Miscellaneous  Cases,  SiiSO. 


V. 


VL 


Prob.\te 

TION 
TOR.S, 


AND    LeTTEHS    of    All.MIN|,rKi- 

See  Executors  and  Administha-I 


Actions  on  Admimstkatiun  Bonds-x.J 
Executors  and  ADMi.xisTK.vroHs. 


SUPERSEDEAS. 
I.  Seiting  Aside  Attachments 

SCONDINU  DeBTOK. 

II.  Ok  Pri.soners — See  Prisoner. 


See  Ab- 


SUPPLEMENTAL  BILL  OR  ANSWER. 
See  Pleading  in  Equity. 


SURETY. 
See  Pbincipal  and  Surety. 


[See.  R.  S.  0.  c.  4I'.] 

I.  Judge. 

A  judge  of  the  Surrogate  Court  f(ir  one  uf  t!i«| 
counties  of  this  i)rovince  is  cxiuijit,  (ui  .'i. 
of  public  policy,  from  iinprisomiiuiit  for  iliHi 
Mkhk  V.  Allen,  7  Q.  B.  482. 

Action  against  County  Court  judge  f(iractii« 
as  conveyancer  by  preparing  papers  in  i^uridLMi 
Court.     See  Allen  q.  t.  v.   Jarri.%  'S-2  [).  '"  '  ' 


II.    JUUISDICTION. 

The  father  of  infants  died  intestate,  and 
widow  having  obtained  letters  of  .•Khnini.stratM 
by  her  will  appointed  her  sister,  iv  nianitM 
man,  sole  guardian  of  her  two  infant  daiigliten 
After  her  death  the  paternal  gnuulfathcr  of  tbi 
infants  applied  to  the  judge  of  tlie  Siirrnjati 
Court  to  be  appointed  their  gnaixliaii,  wh.i.  j 
opposition  to  objections  made  liy  tlie  sistir,  ii 
appoint  him  their  guardian  :— Held,  that  tli 
court  has  junsdiction  to  ajjpoiiit  giiaidiaim  toil 
f  ants  notwithstanding  the  Surrogate  Act  (:':'  Vici 
c.  93)  but  it  will  not  do  so  on  an  ajjpeal  fnun  ta 
appointment  made  by  that  court,    lie  Stamian 
I  Chy.  Chamb.  15.  referred  to  and  apjiroveJ  a 
Re   hcQueen,  McQueen  v.  McMUlun,  i3  Cbj 
191. — Spragge. 


III.  Fees  and  Costs. 

With  regard  to  the  fees  to  be  charged  ong 
of  letters  of  administration  by  the  registrar « 
Surrogate  judge,  under  C.  S.  U.  C.  c.  lO'.imii^ 
tariff,  it  was — Held,  I.  The  registrar  is  not* 
titled  to  charge  for  the  application,  for  he  di 
not  prepare  it ;  his  duty  begius  with  mm 


1)  AND  TesaNT. 


tS    OF    AliMINISTKA- 

:s  AND  Admisistra-I 


xompt,  (III  gviiiiitlj, 
)risuiunent  for  ikkl 
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I  j^jj,,,,  it.  2.  For  all  affidavits  which  shoulil  j  tially  the  same  question  (  as  those  tried  in  the 
*"  .rlv  lie  niailc  in  his  office  he  is  entitled  to  [  .Surrogate  Court : — Held,  tliat  the  plaintiff' could 
?rrL'e  tliiiiii;!'  '"-'  ''"*^*  ""''  I'l'ei'are  theui,  and  to  •  not  be  ordered  to  give  securitj'  for  the  costs  o£ 


LTuiuiistor  tlio  oath  and  charge  for  it  ;  but  he 
ciii  make  11(1  iliarge  for  swearnic  the  deponent 
uuliss  lie  actually  does  so.  Senible,  that  he  can- 
not tli^ir^'^  f'"' ''"-'  •'^^^'i^"^''*  "f  *''*^  place  of  alK)de 
lithe  intestate,  and  of  intestacy,  under  section 
%  fur  tliese  attidavits  may  accompany  the  appli- 
Jti'iii-  •<■  Ht;  iiiity  charge  for  the  bond,  though 
the  attimicy  may  have  prepared  it.  4.  The 
uttdiiluiee  (if  the  judge  to  sign  his  fiat  for  the 


the  present  suit,  under  29  &  30  Vict.  c.  42,  s.  1, 
for  the  costs  of  the  former  proceedings  were  not 
payable  by  her,  but  out  of  the  estate.  Ciirfiiiv. 
McXubb,  7  P.  R.  24«.— t'hy.  Chamb.— Spragge. 


IV.  Miscellaneous  Cases. 


(i„,i il  atteiulaiico.     In  re  /)alta.i  and  the  Beii'i.. 
\tMr],flheSiin-o!iiit<-  C'o'tri  o/Peith  29 Q.  B.482. 

In  cjises  which  by  the  Surrogate  Court  Act  are 
I  pMier  t(i  be  rouiovud  to  the  Court  of  Chancery, 
I  tk  iiiiirt  will  not  restrict  the  parties  to  Surro- 

mfC'iai't  cdsts.     Jn  ri>.  Lee  and  Waterhome,  5 

l,J.ii(i.-Chy. 

The  cdsts  of  an  application,  under  sec.  82  of 
f  the  Siiinigato  Court's  Act  (C.  8.  U.  C.  ch.  IG), 
[furiiii  iissigiimeiit  (jf  a  probate  bond  in  order  to 
|aii:ietiuii  tlieieiin  at  comu.on  law,  cannot  be 
[Uviil  as  cdsts  ill  the  action,  but  sliould  be  re- 
I  cuvcre:!  as  damages  consequent  on  default.  Clos- 
h„\:  I'mti-t  uL,  ()  L  J.  141.— C.  L.  Chamb.— 
|liraiier. 

Where  a  suit  in  the  Surrogate  Court  is  by 

lopler  removed  into  I'hancery,  and  that  court 

Idirects  any  of  the  parties  to  receive  their  costs, 

Itht  ciists  to  which  they  are  entitled  are  those 

Jlowcd  liy  the  Court  of  Chancery  tarifT— not  the 

loists  (if  the  I'l'oliatc  Court  in  England,  or  of  the 

County  Courts  hero — no  tariti'  of  costs  for  con- 

teutidus  cases  in    the  Surrogate   Courts   here 

uviiig  vet  lieeu  established,     lie  Harris,  Harris 

'.  Ilnnif,  24  Chy.  409. 

Under  the  orders  promulgated,   in   August, 
pSoS,  hy  tlie  judges  appointed  to  frame  rules 
fcnJer  the  Siiri'o<,'ate  Court  Act,  which  are  still 
1  force,  the  fees  payable  to  attorneys  and  coun- 
ilin  contentious,  as  well  as  non-contentious  mat- 
jets,  are  tlie  same,  as  nearly  as  the  case  will  allow, 
•  tlidse  payable  in  suits  and  proceedings  in  the 
founty Courts.    Me  O.  a  iSoUcitoi;  24  Chy.  529. 

I  The  Surrogate  Court  Act,  C.  S.  U.  C.  c,  16, 

17;  enacts  that,   unless  otherwise  provided, 

^e  practice  of  the  Surnjgate  Court  shall,  so  far 

I  the  circumstances  of  the  case  will  admit,  be 

cconling  to  the  practice  in  Her  Majesty's  Court 

[  Probate  in  p]ngland  :— Held,  that  the  word 

I  practice"  did  not  include  costs,  so  as  to  intro- 

lice  the  tariff  of    the  English   court.     Held, 

Ki,  that  ill  the  absence  of  a  tariflF  of  fees  for 

)iit(!utious  business  in  the  Surrogate  Court,  the 

tits  of  the  sohcitor  must  be  taxed  according  to 

^tariff  of  the  County  Court  and  according  to 

e  tariff  of  the  Court  of  Chancery  for  any  work 

Imt  in  that  court.     Re  Osier,   a  Solicitor,  7 

]  R.  80. -M.  0. -Taylor,  Magter. 

ICtrtaiu  proceedings  m  the  Surrogate  Court  by 

epresentplaintiflf  were  determined  in  favour 

[the (lefendaut,  and  judgment  was  given  for 

■urth  costs  to  be  paid  out  of  the  estate. 

eplauitiff  then  filed  her  bill,  raising  substan- 


shewing  good  reason  for  not  having  given  or  giv- 
ing such  notice.  SUtdden  v.  Sniilh,  L.  J.  233 — 
C.  L.  Chamb. — Hagarty. 

The  old  rule  as  to  conipeiisation  of  trustees 
has  only  been  abrogated  by  the  Surrogate  Act 
so  far  as  relates  to  trusts  under  wills.  Wilton 
V.  Proud/oof,  15  Chy.  103. 

Where  a  suit  for  the  administration  of  an 
estate  is  pending  in  this  court,  it  is  improper  for 
the  Surrogate  judge  to  interfere  liy  ordering  the 
allowance  of  a  commission  to  trustees  or  exec  liters. 
Cameron  v.  Bethiuie,  15  Chy.  48(>. 
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SURVEY. 
Survey  m.vde  aiter  Grant,  3G86. 

ClIAKGE  OV  (loVERNMENT  SURVEY,  3688. 

Surveys  unuer  Si-ecial  Acts. 

1.  Generalhj,  3090. 

2.  Effect  of  on  Titles  hi/  Possession —See 

Limitation  ov  Actions  and  Suits. 

Surveys  made   upon  Applications  by 
Municipalities,  3690. 
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[SeeR.S.O.  c.  146.} 

I.  Survey  Made  after  Grant. 
The  question  in  dispute  was,  what  quantity  of 
land  was  granted  by  the  patent  issued  in  1797, 
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the  description  in  which  was,  "beginning  about 
18  chains  below  a  small  creek  which  empties 
itself  into  the  river  Thames,  in  lot  No.  17  ; 
thence  west  to  the  eastern  boundary  of  lot  Ki, 
two  chains,  more  or  less ;  thence  north  45  de- 
grees west  to  the  north-east  angle  of  lot  1(5,  28 
chains,  more  or  less  ;  thence  south  45  degrees 
west  to  the  river  Thames  ;  and  thence  along  the 
bank  of  the  river  against  the  stream  to  the  place 
of  beginning,  being  the  broken  fronts  of  10  and 
17."  The  lots  were  supposed  to  contain  150 
acres.  There  were  two  creeks,  and  the  point  of 
conmiencemcnt  contended  for  by  the  plaintiff 
(the  uj)i)er  creek)  would  give  him  a  inucli  larger 
quantity  of  land  than  the  defendant  cLtimed  he 
was  entitled  to,  while  that  sought  to  be  upheld 
by  the  defendant  would  re<luce  it  to  about  50 
acres.  An  old  map  from  the  surveyor-general's 
ofhce  was  put  in  evidence,  under  which  the  lot 
had  evidently  been  granted  ;  and  a  surveyor 
called  for  the  defence  stated  that  the  ground 
contended  for  by  the  plaintiff  corresponded  best 
with  the  old  map  : — Held,  that  as  the  description 
contendeil  for  by  the  plaintiff  corresponded  best 
with  the  oldest  plan  to  be  found  in  the  surveyor- 
general's  de]>artment,  and  with  a  survey  since 
niiide  for  the  purpose  of  tracing  out  or  completing 
parts  not  fully  surveyed  before,  he  was  entitled 
to  recover.     Hume  v.  Mnnro  et  al.,  7  C.  P.  433, 

Semble,  per  Draper,  C.  J.,  the  crown  may 
grant  a  tract  of  land  by  a  sufficient  description 
to  design.ate  tlie  portion  meant,  nltliuugh  the 
township  within  which  tlie  hand  lies  has  not  been 
surveyed  and  laid  out  into  lots  and  concessions  ; 
and  the  grantee  will  be  entitled  to  hold  it 
although  a  sul)se(iuent  survey  made  by  authority 
of  the  crown  makes  it  by  name  a  different  lot,  or 
places  it  in  a  different  concession,  from  that 
named  in  the  patent,  or  the  surveyor  laying  it 
out  projects  a  road  through  it.     lb. 

On  the  8th  of  January,  1836,  a  surveyor,  in 
compliance  with  instructions  from  the  govern- 
ment agent,  laid  out  a  road  or  street  on  the 
northern  limit  of  tlie  town  of  London,  two 
chains  wide,  a  portion  of  which  was  then,  and 
had  for  some  time  been,  in  the  actual  possession 
of  the  Episcop.al  churcli,  to  which  body  a  patent 
subsequently,  and  on  the  18th  of  January,  183(j, 
was  issued,  granting  to  them  all  that  parcel  or 
tract  of  land,  "on  which  the  Episcopal  church 
now  stands,  and  coutaminc  four  acres  and  two- 
tenths  of  an  acre  or  therefibouts. "  Upon  an  in- 
dictment for  a  nuisance  in  stopping  up  the  high- 
way : — Held,  that  this  survey,  although  made 
after  the  grantees  had  gone  into  possession,  must 
prevail  against  such  possession.  Hagarty,  J., 
diss.  Mountjoj)  v.  Beyina,  1  E.  &  A.  429.  See 
Begina  v.  Bishop  of  Huron,  8  0.  P.  253,  from 
which  this  case  was  in  effect  an  appeal. 

It  appeared  that  no  survey  had  been  made  on 
the  ground  of  the  10th  or  1 1th  concessions  of  the 
township  of  Eldou  north  of  the  Portage  road, 
but  the  patents  had  been  granted  according  to  a 
plan  returned  by  the  surveyor  instructed  to  make 
the  original  survey ;  and  by  taking  this  plan, 
with  the  original  instructions  and  field-notes,  the 
lots  could  be  found  upon  the  ground.  One  D.,  a 
P.  L.  S.,  made  a  survey  in  accordance  with  this 
plan,  by  which  the  plaintiff 's  lot,  32,  in  the  10th 
concession,  contained  200  acres,  and  defendant 
W.'s  lot,  32,  in  the  Uth  concession,  30  acres. 
While  a  dispute  as  to  this  line  was  pending,  the 
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defendant  W.  induced  the  plaiiitilT  tn  si™  a  I 
ument  under  seal,  agreeing  th  nt  tli..  ]i„rti,  l,'^', 
the  line  between  the  10th  and  1  Itli  c'nu.uj, 
opposite  lots  32  lie  surveyed  \\\\u\\  tliu  sann.) '!'"'' 
ings  as  that  jwrtion  of  said  liiio]yings(iiitli,irt7" 
Portage  road.  Defendant  \V.,  win iVasriki 
intelligent  man,  knew  that  tlif  t,llfet  (pf'tf ' 
would  be  to  deprive  the  plaintiff's  lut  of  .To,,  '" 
and  add  it  to  his  own,  while  tlit!  iilaintii!  wT 
was  illiterate  and  dull,  was  <iuiti!if,'iu)raiit(,j  this". 
and  defendant  W.  assured  him  tljiit  if  the  otf  i 
of  the  agreement  should  be  to  redtiCL'  his  (Lfp 
dant  W.'s,  lot  to  10  acres  he  Wdiilil  lie  satLstiKl 
The  agreement  was  prepared  at  diftinlant  w'i 
instance,  and  the  plaintitt  sigTuil  it  withdlit 
taking  any  advice  :— Held,  tliat  tlie  plan  and 
survey  must  goveni,  and  that  tJieiv  was  ndtliinc 
in  the  agreement,  if  binding  u]i(,n  tliu  iilaintitf 
to  prevent  him  from  asHertinj,'  his  title  in  ao.vml 
ance  with  them,  or  to  divest  him  i,f  any  ]„,rti.in 
of  his  land.  Semble,  however,  tliat  under  the 
circumstances  plaintiff  would  not  lie  bininil  I 
the  agreement.  McEachvru  v.  Scnu'mll,'  ,7  „/ 
and  McEuchern  v.   Whitv  et  ah.  W'  i),  n.  (;()()    ' 

The  plaintifif  claimed  a  piece  of  liml  as  iiartut  I 
lot   10  in  the  Ist  concession  west  nf  the  ('uni. 
munication  road  in  the  towiisliiji  cd'  Ijarwiih' 
the  defendants  claimed  it  as  part  of  Nit  nine,  mkI  I 
the  plaintiff  was  entitled  to  reedveiif  the  lire  I 
between  the  lots  was  to  be  run  ;w  in  the  ease  if  I 
a   double  not   a  single-fnmted  cdiuessi.in.    It  I 
appeared  that  lots  nine  and  ten  were  deserilwl  | 
for  patent  by  metes   and  bimnds  in  ITlCj,  aii 
letters  patent  were  soon  after  issued  in  aaor.l. 
ance  with  this  description.     The  cjrijfiiial  »iirviy| 
of  that  part  of  the  township  was  iKit  e(ini]iktol| 
on  the  ground,  but  the  surveyur  laid  nut  tliJ 
Communication  road  as  directed,  and  retiiriRdjI 
plan  shewing  it,  and,  as  the  learned  .Judge  wljoj 
tried  the  case  without  a  jury  fouuil,  he  "avethel 
information  upon  which  tlie  descriiitiun  t^thiMl 
lots  and  for  others  about  the  same  time  wcral 
prepared.     The  principle  cf  survey  with  d.mlil^ 
fronts  was   not  in   use   l)ef()re   \S-2().    In  hil 
another  surveyor  was  instructed  l)y  the  (.Mvernl 
ment  to  complete  the  survey  of  this  timnsi 
with  double-fronted  concessions,  and  to  e.vi'l 
and  survey  tl.«3  road,  but  not  t.)  interfere  viitU 
the  lands  ceded  intersecting  it.    No  posts  »ii  m 
ground  were  found  along  the  CunnuiiiiiiitMii 
road  pointing  out  the  lots  along  it  as 
fronted  : — Held,  that  the  hitter  survey  wMi 
after  the  patents  for  these  lots  could  nut  ,i!l 
them  ;  that  the  principle  of  survey  with  dun 
fronts  could  not  be  applied  to  tlie  grant  ina( 
long  before  it  was  adopted  ;  and  that  the  plain 
tiflf  therefore  should  succeed.     Mdlfrijot  v.  .I/| 
Michael  et  al,  41  Q.  B.  128. 

See  Keele.y  v.  Harrhjan  et  al.,  ."{ C,  P.  1 
p.  3693  ;  Baik  v.  Cronson,  9  C.  V.  9,  p.  369 


II.  Change  of  Government  StRVEy. 

In  regard  to  a  survey  made  before  the  5!lGd 
III.  c.  14,  that  act  will  not  have  the  etfett  [ 
necessarily  confining  the  grantee  to  tlie 
designated  by  the  posts  planted  in  the  origiij 
survey,  if  the  plan  of  survey  had  Iwtn  alteij 
by  the  government  before  the  patent  and '  ' 
the  statute.  Therefore,  where  thegovcrnB^ 
had  added  to  the  ends  of  the  concessions  a  str 
of  land  which  the  surveyor  had  left  uiisnrvejj 
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hcween  hit  concessions  and  tlio  ailjoining  town- 1 
ji,^  and  in  c(pn»i;(inunce  of  such  luUlition  liad  | 
hL'wl  tlic  nuinl)uring    of  the  lots  tliroughont 
1 ,,  i*mce8.siiiii :   -Hulil,  that  the  grants  issued  in  | 
irciaiiec  with   such   reformed  survey  would 
r  the  liuiil  which  the  government  intended 
In.  iiichidLil  within  the  boundaries  expressed  I 
'  tliu  patent,  though  the  number  of  the  lots  | 
"  ,,1,1  not  eiiiTfSiiond  with  the  posts  set  by  the  \ 
lirveyor.  />«'!.  Tidhot  v.  Pnhi-Hon,  3  Q.  B.  431.  | 
The  pliiiiititl's  held  a  license,  dated  in  .Septem- 
ber 18<>0,  to  cut  timber  within  certain  limits, 
cumiiH'iiL'ii'g  "at  the  south  branch  of  the  Indian 
^vtT,  .it  tht'  cxtreinity  of  a  limit  lice?  led  to  A. 
i  CiI    ten  milt'.-*  above  the  roiks."     in  1842  a 
lurviv  had  l)ecn  made  by  the  deputy  inspector 
of  «(ioits  and  forests,  to  determine  A.  vt  C'o.'s 
limits,  when  the  upper  end,  where  the  plaintitt's 
\fii,m,  was  marked  by  blazed  trees  ;  and  in  1844 
!  ,|,fj  survey  was  completed  by  one  !{.,  under  in- 
i  itnutioiis  from  the  department,   and  the  line 
'  nrt'vimisly  marked  was  then  adopte<l,  and  recog- 
;  uiztil  until  March,  18(57.     In  that  month  a  sur- 
1  viv»r  W.13   instructed   by   the    department  to 
dettrinine  the  defendant's  limits,  which  were  the 
liame  as  those  of  A.  &  Co.,   and  ho  made  the 
mwv  lidundary  not  so  far  from  the  forks  as  the 
ijrevimis  8nr\eys.     His  plan  was  returned  to  the 
(iciwrtment,   lint  no  .action  taken  on   it.     The 
pl-iintiffs  then  sued  defendant  for  cutting  timber 
on  the  strip  between  the  two  surveys,  the  tres- 
pasas  CDmplained   of   having   been   eommitted 
tpiarently  iKifore  the  last  survey  was  made  :— 
Hild,  that  they  couhl  not  recover,  for  K.'s  sur- 
vey havini,'  l)een  adopted  and  acted  on  by  the 
|«)vtrninent,the  bound.ary  marked  on  the  ground 
iin  accortlanee  with  it  must  govern  until  changed 
by  oiiiiiietent  anthority.     White  et  al.  v.  Dtinlop, 
'"IQ.B.  L'37. 
Hue  I!,  in  18'2'.)  lirst  surveyed  part  of  the  town- 
jjiiif  I'lyinptoii  fronting  on  Lake  Huron,  and 
iiplaii  returned  shewed  the  lots  fronting  on  the 
ikt  witli  an  tibli(jue  line  in  rear,  following  the 
nenil  cnui-se  of  the  lake,  ))ut  no  allowance  for 
Kill    Afterwards  a  plan  of  the  whole  township 
aswiniiuled  in  the  crown  land  office,  from  sur- 
evs  (if  three  seiiarate  portions  of  it  made  by 
iS'irent  surveyors.     The  descriptions  of  the  lots 
ert  made  from  this  plan,  all  the  lota  having 
:n  granted  after  it  had  been  completed,  and 
le  distances  in  the  descriptions  contained  in  the 
I3  were  .iccording  to  the  scale  on  which  the 
ill  was  compiled.     This  plan  shewed  a  road  in 
r  of  the  front  lots,  and  made  their  depth 
ater  than  in  R.'s  plan.     There  was  no  proof 
any  werk  on  the  ground  shewing  that  E.  had 
;er  run  out  or  posted  the  rear  line  as  it  ap- 
areil  on  his  plan  : — Held,  that    it  was  com- 
itent  for  the  government  to  make  such  allow- 
iwfur  road,  not  being  inconsistent  with  any 
irk  on  the  ground.     Held,  also,  that  in  order 
give  effect  to  the  change  made  by  such  allow- 
te,  to  avoid  an  irregidar  rear  boundary  for 
ich  fronii  lots,  and  to  reconcile  the  plans  and 
grants  for  one  of  the  front  lots  anu  two  gore 
in  rear  of  it,  which  could  not  all  three  be 
ied  out  owing  to  a  deficiency  in  the  land — a 
iportionate  reduction  should  be  made  in  each 
wchlots.    Uaqarty  v.  Britton,  30  Q.  B.  321. 
Meyv.  Harriqan,  3  C.  P.  173,  p.  3693; 
n^iy  V,  Hmky,  30  Q.  B,  192,  p.  3695.     See, 
I,  Heijina  v.  Great  Wentem  B.  Co.,  21  Q.  B. 


III.  Surveys  under  Special  Alth. 

1.  Gi-iKraUi). 

Under  the  statutes  passed  to  remedy  an  erro- 
neous jmblic  survey  in  Kiiibrook,  I  Will.  IV.  c. 
8,  7  Will.  IV.  c.  "i!*,  an  iidiabitant  living  in  the 
front  concession  cannot  be  disiKi.ssessed  by  eject- 
ment after  a  prior  subnii.ssion  to  arldtration  by 
the  husband  of  a  married  woman  owning  land  in 
the  adjiveent  township  of  Salttleet,  the  husband 
not  being  the  owner  of  the  land,  to  wlioin  alone 
these  acts  ajiply.  Ihic  d.  (h-ookn  v.  Tin  Eijek, 
Doe  d.  Crooks  v.  Cudhr,  7  Q.  B.  581. 

The  2.3  Vict.  e.  101,  declares  the  mode  in 
which  the  side  lines  of  the  lirst  conces.sion  of 
Cumberland  shall  be  run,  and  provides  a  method 
by  which  those  injured  by  the  change  from  the 
original  idan  of  survey  may  obtain  eonipeiisn- 
tioii  : — Held,  that  the  general  statute,  20  Vict, 
c.  78,  was  thereby  excluded,  and  that  defendant 
was  conlined  to  this  method.  ,Siiiit/i  v.  Sjiurrow, 
21  Q.  B.  32:1. 

As  to  the  survey  of  that  township—See  Holmes 
V.  McKechiii,  23  [).  B.  32,  321, 

As  to  the  to^^■nship  of  Emily — See  Dyell  v. 
Milhiije,  27  C.  P.  347. 

As  to  the  township  of  Fredricksburgh— See 
Doe  d.  Chilli)  V.  Hiifiiiriii,  M.  T. .")  A'ict.  p.  1620. 

As  to  the  township  of  Hamilton — See  Taijlor 
V.  CroJ't,  30  ().  B.  573. 

As  to  the  townshij)  of  Kingston — See  Murney 
V.  Markland  H  al.,  6  O.  S.  220. 

As  to  the  town.ship  of  Monaghan — See  Otty  v. 
Davis,  12  Q.  B.  4.">4. 

As  to  the  township  of  Ni.igara— ^See  Clement 
v.  Clement  et  nl.,  14  C.  P.  14(). 

As  to  the  township  of  Se.arboro' — .See  Palmer 
V.  Thornheck,  27  C.  W  201,  28  C.  P.  117. 

As  to  the  townshiji  of  Vaughan — See  Bernard 
V.  Gihwn,  21  Chy.  1<J.">. 


IV.  Surveys  m.^de  uro>j  Api'ltcations  by 

MUNICU'AHTIES. 

[See  n.  S.  0.  c.  L'fG,  gs.  .%%  et  .s'cr/.] 

An  application  was  nuide  under  1 2  Vict.  c.  35, 
8.  31,  without  any  reijuei^t  of  the  laudh(dders,  to 
mark  out  concession  lines,  and  under  it  the  sur- 
vey provided  for  in  18  Vict.  c.  83,  s.  8,  was 
afterwards  made,  to  define  the  Ijoundaries  of 
lots  : — Held,  that  such  survey  was  illegal.  Re 
Walker  and  the  Municipality  of  Bur/'ord,  15  Q. 
B.  82. 

Th<J  rivte  to  pay  for  a  survey,  made  under  these 
acts,  must  be  levied  not  upon  the  assessed  value 
of  the  laud,  but  in  proportion  to  the  (luantity 
held  by  the  respective  proprietors.     Jh. 

The  county  council  passed  a  by-law  directing  a 
township  municipality  to  levy  and  collect  from 
the  patented  and  leased  lauds  of  the  township  a 
certain  sum  required  to  reimburse  the  expenses 
incurred  in  a  re-survey  of  the  towaiship  : — Held, 
that  the  by-law  was  illegal,  for  the  statute  directs 
that  such  expense  shall  be  defrayed  by  the  pro- 
prietors of  the  lands  interested.  Semble,  that  the 
jurisdiction  to  pass  such  a  by-law  should  appear 
on  the  face  of  it,  by  shewing  a  survey  sucli  as 
the  statute  contemplates.     Quaere,  whether  the 
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act  authorizes  the  ro-survoy  of  a  whole  towiiBhip. 
In  re  Scott  mid  the  Corjwntthn  of  the  County  of 
Peterboromjh,  25  Q.  15.  453. 

The  by-law  directed  the  money  to  be  levied 
"on  all  lands  patented,  leased,  sold,  agreed  to 
be  sold,  and  located  ns  free  grants  "  in  the  town- 
ship of  Harvey  : — Held,  bad,  following  the- pre- 
vious case.  In  re  Srott  and  the  Corporation  of 
the  Townnhipof  of  Jfnrrey,  2()  Q.  B.  32. 

The  same  county  council  by  a  subsequent  by- 
law tlirected  the  collection  of  a  further  sum  for 
the  purpose,  to  be  levied  on  the  proprietors  of 
land  in  tlie  township  in  proportion  to  the  quan- 
tity of  land  held  by  them  respectively  in  such 
township.  This  by-law  was  quasheii,  on  the 
grounds,  1.  That  the  statute  does  not  authorize 
tlie  re-survey  of  a  wliole  township.  2.  Tliat  it 
directs  the  expense  of  each  concession  to  be 
borne  by  the  ])roprietors  of  land  there.  In  re 
Scott  and  the  Cor/ioration  of  the  County  of  Peter- 
borough, 26  Q.  B.  30. 

Held,  in  this  case,  the  application  to  the  cor- 

Ijoration  not  being  from  one-half  the  resident 
and-holders  nfTected,  and  the  resolution  of  the 
corporation  thereon  not  being  such  as  the  statute 
requires  to  authorize  an  application  to  the  govern- 
ment for  the  survey,  that  the  survey  made  by 
the  instructions  of  the  commissioner  of  crown 
lands  was  unauthorized.  Cooper  v,  Wellbanks, 
14  C.  P.  364. 

Declaration,  that  tlio  plaintifTs,  pursuant  to 
the  statute,  applicil  to  the  fJovernor  to  have  the 
concession  lines  in  the  defendants'  township  re- 
surveyed,  which  was  ordered  accordingly,  and 
the  expense  paid  by  X)laintiff8  :  that  the  plaintiffs 
thereHi)on  directed  defendants  to  levy  and  collect 
the  money  so  paid  ;  but  although  they  did  levy 
part,  they  refused  to  pay  the  same  to  the  plain- 
tiffs. Plea,  that  the  only  direction  was  by  the 
plaintiffs'  l)y-law,  which  before  suit  was  quashed  : 
— Held,  on  demurrer,  that  the  declaration  was 
bad  for  not  shewing  a  by-law,  as  the  plaintiffs 
could  proceed  only  in  that  way  ;  and  that  the 
plea  -was  good.  Qun're,  whether  the  money  can 
be  levied  before  the  survey  lias  been  actually 
made.  The  Corporation  uf  tlie  County  of  Peter- 
horouffh  V.  The  Corporation  of  the  Townnhip  of 
Smith,  26  Q.  B.  40. 

Sec.  6  of  C.  S.  U.  C.  c.  93,  authorizing  the 
county  council  to  apply  to  the  Governor  to  cause 
a  concession  line  to  be  surveyed,  applies  only 
where  such  line  was  not  run  in  the  onginal  sur- 
vey or  has  been  obliterated.  Where,  tnerefore, 
it  appeared  that  there  were  in  fact  two  lines 
clearly  traceable,  the  question  being  which  was 
the  original  line,  and  the  surveyor  decideH  this 
upon  conflicting  evidence  : — Held,  that  such  sur- 
vey was  not  binding  or  conclusive,  and  that  a 
by-law  of  the  township  adopting  it  must  be 
qiiashed.  Held,  also,  that  the  acquiescence  by 
the  applicant  in  the  line  thus  adopted  (which 
was  a  highway)  could  not  be  urged  agiiinst  the 
application,  other  interests  than  his,  both  public 
and  private,  being  affected.  Sec.  7  directs  that 
the  surveyor  shall  so  draw  the  line  as  to  leave 
eoch  of  the  adjacent  concessions  of  a  depth  pro- 
portionate to  that  intended  in  the  original  sur- 
vey. The  depth  of  the  concession  on  the  north 
side  of  the  line  in  question  lay  from  north  to 
south,  and  the  concessions  on  the  south  extended 
iu  depth  from  east  to  west,  so  that  the  depth  of 


that  to  the  north  only  would  be  afToctcil  liv  a 
position  of  the  lino.  •   Hemble,  tlmt  this  u,  n 
not  prevent  the  application  of  tlic  statute    /' 
Fnirbairn  and  the  Cdrporatinn  of  tli,  'y,,,,.,, ;  "'*. 
Sandwich  Eaxt,  32  Q.  B.  573.  >'"! 

A  surveyor  emi)loyed  by  tlw  t-nvcriim^nt 
under  C.  H.  U.  C.  c.  93,  ss.  ti-8,  t.,  Hurvc,  ™  ,!n' 
cession  line  alleged  not  to  liav('  bi.,ii  nin  j,,  \\ ' 
original  survey,  or  to  liave  bcin  (il.liUrat.d  Z 
stead  of  attempting  to  make  a  wiivcy  in  .Tntil" 
ance  with  those  sections,  satislicl  iiinisiij  .i  \ 
the  original  line  could  be  found  und  tiiilcm,,,,,.' j 
to  retrace  it :— Held,  following  'I'mincr  ,•.  Ui^^ii 
21  Q.  B.  553,  that  such  survey  was  iK.t  Imi.ln,' 
under  the  statute ;  and  the  cuiirt,  dii  tlir  i  vi' 
dence  given  at  the  trial,  attiriiUMl  tliu  ihuli],,,  „[  i 
the  learned  iudge,  who  tried  tlic  case  witlicnt  a 
jury,  that  the  Tine  so  run  was  m.t  in  t^t  the 
same  as  the  original  line.  SeniMi.,  tliat  in  i.nlfr 
to  prove  a  survey  which  will  lie  I'liuiliisiveninltr 
the  statute,  the  application  liy  tiic  tnuntv  i„ii,i. 
cil  to  the  government  for  siicii  Hiuvty  n"iii>t  1* 
shewn.     Jioley  v.  McLean,  41  (^).  li.  -jiio. 

In  this  ease  it  was  proved  and  not  (lisiiiit(4  j 
that  the  necessary  numl)cr  nf  icsiiknt  land.! 
holders  under  the  act  had  niiplicil  fdrtlK'siimy  I 
and  it  was— Held,  no  objection  that  tliu  iittitino  1 
<lid  not  shew  this.  Held,  also,  as  tn  the  ntlierl 
objections — viz.,  that  the  potitiMii  did  not  shew | 
any  want  or  obliteration  of  tliu  miginal  smviv 
and  tliat  neither  petition  nor  iiiLindrial  iiriivtiil 
for  placing  monuments— that  tliu  two  dinnnieiitjl 
could  not  be  read  in  any  other  suiisu  tlian  as  n... 
taining  an  application  to  the  ( idvuinur  m)iiMtiiii;| 
the  making  of  a  survey  under  tlui  act ;  ainl  ifl 
so,  then  that  the  marking  l)y  piiinaiicnt  .«tiiie| 
boundaries  under  the  direction  of  tli('  ((immij-l 
sioner  of  crown  lands,  as  prasi'i-ilicd  liy  tlicaot,! 
was  an  incident  to  the  survey  iieccssririlv  inJ 
volved  in  the  application  for  it;  and  therJiiire  I 
Held,  that  the  petition  was  sufficient.  Itivhrni 
McGregor,  19  C.  P.  09. 


V.  Concession  Lines. 

A  mistake  of  a  surveyor  iu  markini;  the  mimJ 
ber  of  the  concessions  wrong  on  some  ot  ttJ 
posts  of  an  original  survey  will  not  make  ij 
proper  to  assume  the  lots  so  marked  as  kiiigu 
the  concession  numbered  on  the  posts.   Jiirtk 
v.  Morton,  11  Q.  B.  431. 

There  is  no  law  requiring  each  cor.oessinn  i 
be  of  the  same  width  throughout  a  towiisliipJ 
nor  any  principle  by  which  an  error  in  the  siir 
vey  of  one  concession,  entirely  untonnueti'd  iritl 
the  actual  work  and  survey  on  the  |;iiiiiiicl 
another,  is  to  affect  such  other  eoneession.  M 
Hon  V.  Jfonnberyer  et  al.,  6  (J.  P.  201. 

In  the  first  government  survey  of  a  towiisliil 
(Loughborough)  in  1797  the  lines  lietwecii  alta 
nate  concessions  only,  as  the  i'lid  and  Snl,  4tj 
and  5th,  6th  and  7th,  had  been  run  and  st,ike{ 
out,  numbering  from  soutli  to  north,  Ttei 
lines  were  not  straight,  but  curved  or  hd 
southward  in  the  centre  of  the  township. 
appeared  (though  not  very  satisfactorily)  tlu 
several  persons  had,  under  government,  setty 
according  to  these  lines.  Subse(iuently,  in  18, 
a  surveyor  was  employed  by  government  to  i4 
the  concessions  omitted  in  the  first  snrvey,  I 
did  so  ;  but  instead  of  ninniug  them  parallel  1 


)C  affcctf.1  l,y  the 
.  tlint  tliin  v,„ii,i 
]w  Htutiltc.  In  ,f 
uf  llii   Tiiirml'niiij 

tlio  govmimcnt, 

5,  ti)8Urviy:,uin. 
I!  lic'cii  mil  in  the 

v\\  obliteMtnl,  m- 

Kiirvi'v  in  i>r,i,ril. 
isticil  liinisi-lf  (lut 
il  uiid  tnili';iv(.uriil 
,'  'riiiiiii'i'  r  liisscll, 
■y  was  iKit  liiiulnig 
(jdiirt,  nil  till:  i\i. 
iiK'il  till)  tiiiiling  of 
the  ciisi'  witlidiit  i> 
•as  iKit  in  fiiut  the 
nililc,  tliiit  in  uriltr 
liu  I'linclusiviMimltr 
ly  tlif  uiiiiiity  oirtm- 
cli  survi!V  iiubt  Ije  I 
1  (^t.  li.  'illO. 

A  anil  not  tlisiiiitdl 
•  til'  resiiU'iit  lanil- 
\Awt\  for  tliusnrvtv,  I 
Kin  that  the  \ii:titiiin| 
ilsd,  as  to  thu  "therl 
.'titioii  lUil  not  >\kv\ 
till;  original  snrvty,  L 
or  iiifuiorial  jiraytill 
,t  the  twoihii'unitiitll 
ler  sfiisu  than:is  coii.l 
(liivurnorruinitsti  ^ 
idcr  tliL'  ai;t ;  ainl  i"!! 
liy  iii'vnianciit  f\", 
;ti()ii  of  till!  (■(immiii-l 
rost'ril  It'll  hy  tlii'act,] 
irvcy  ni'ccss;irily  in-f 
or  it ;  ami  tlierdi«,l 
I  sutticient.  liKJm^M 


T.INT.; 

in  niarkinj;  the  mimJ 
'ong  on  some  ut  tln| 
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I  am 
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Sli'bt  lines,  tlius  cutting  olfimrt  of  the  rear  of 

1    lortlierly  conceHsion.s  and  ndiling  them  to 

1    front  <'f  '•"'  8">'therly   concesiiio/ia.     TIiIh 

•ev  WW  roiiionstrateil   against  by  petition, 

'"  U-is  never  ilelinitely  ailopted  or  conKrnieil  :— 

T  I  that  the  last-nieiitinneil  survey  couhl  not 

■rn  or  he  regarded  as  contirined  by  the  12 

'.[  (•'  H.'i,  «**  lii'^i'iy  lieen  legally  done  under 

'  fi'iriner'aetH.     Kiil'il  v.  J/niriniin  rt  <il.,  3 

,  |-3  f.ilhiwed  in  Jiuili'  v.  Vronmn,  9  C.  P,  9. 


V[.  Dnrni.K  P'hosted  Conce.ssions. 

,1  tliis  township  the  lots  were  originally  sur- 
iii  doulile  fronts  ;  but  the  Adjala  road. 


til.' 


["'illi  fiirnis  tlie  niirthorn  boundary  of  the  town- 

\\l  cuts  lota  ;«)  and  31,  in  the  7th  concession, 

iVliii.iily.  leaving  the  eastern  halves  of  these 

ll,t«  broken,  and  not  corruspomlmg  with   the 

I  riiiit  or  western  halves  ;  and  no  posts  or  monn- 

Lfiits  were  pliyeed  to  mark  the  angles  of  the 

|,vt  halves  t'Hehl,  in  appeal,  that  the  side  or 

lii'i-iiiii  road  between  lots  30  and  31  slnmld  not 

liui;  liitct  from  one  front  to  the  Adjala  road  in  a 

jJiroi't  line,  )>ut  that  the  side  road   shouhl  bii 

friiin  each  front  to  the  centre  of  the  lots. 

Lwlay,  C.  J.  V.  I'.,  Ksten,  Spragge,  V.  V,.C., 

ijil  Kicliards,  J.,  diss.     McLar/iUn  v.   Dixon, 

U'.l'.SOT:  'S'.  *"•.  /''•  'I- 

The  eleventh  concession  of  Trafalgar,  the  last 

D  tlie  east,  and  adjoining  the  road  allowance 

letweeu  Trafalgar  and  Toronto,  is  only  30  chains 

geeii.  less  tiian  half  the  depth  of  the  other  eon- 

Vssi'ins  in  tlie  s;une  township,  which  are   (>(! 

i^iiiis  f)7  links.     In  the  original  survey  posts 

plimteil  on  the  finnt  or  west  side  of  this 

taitession,  to  nnirk  the  lots,  and  also  at  the 

kr  or  east  side,  on  the  road  between  the  two 

Lnships ;  hut  the  lots  in  it  were  granted  as 

►to  lots,  containing  90  acres,  not  as  half  lots, 

x'pt  lot  eleven,  in  (piestion,  which  was  crron- 

Busly  ilescrihed  as  containing  100  acres  :— Held 

Jot  a  ilonljlefronted    concession,    within    the 

leaning  of  the  statutes  ;  and  that  the  said  lines 

^  it  should  he  ascertained  by  running  from  the 

ists  in  front,  parallel  to  the  base  Tine  of  the 

fctDsliii),  through  to  the  road  between  the  two 

Iwiisiiiiis,  and  without  reference  to  the  posts  on 

Btroid.     Warnock  v.  Cowan,  13  Q.  B.  257. 

iTIie  township  of  Cumberland  is  bounde<l  to 
ie  north  by  the  Ottawa,  and  has  a  range  of  lots 
kthe  river  with  their  rear  boundaries  irregular, 
tresponding  to  the  course  of  the  stream  in 
tut,  the  remainder  of  it  being  laid  out  into 
Wesaions  running  north  and  south,  numbering 
^u  the  east,  and  into  lota  running  east  and 
tet  numbering  from  the  north.     The  instruc- 
ns  [or  the  original  survey  were  to  leave  one 
till  as  an  allowance  for  road   between  each 
fcession,  to  he  double  posted  at  the  distance  of 
I  links  right  and  left  from  the  centre  of  the 
V-    The  surveyor  however  planted  only  a 
jgle  row  of  posts  in  rear  (;'.  c ,  at  the  west  side) 
ich  concession,  and  he  stated  in  his  evidence 
1  the  west  h.ilves  of  lots  in  th?  concession 
|k  tu  Ik  measured  from  these  posts,  and  the 
t  halves  of  lots  in  the  next  concession  west- 
ihy  beginning  at  the  distance  of  one  chain 
1  each  post  westerly,  parallel  to  the  side  line 
Ihe  township.    No  line  therefore  was  run  or 
'  d  at  the  front  of  the  eighth  concession.  The 


iilaintifT  sued  for  trespass  on  the  west  half  of  lot 
li.,  in  the  eighth  coneesiinn,  aiul  the  ipioHtioil 
was  how  the  course  and  stiirting  pniiit  of  his 
sitle  line  were  to  be  deterniined.  His  siirvoyor 
took  the  line  dividing* 'iiniberland  from  HuMsell, 
the  adjoining  township  to  the  Hniith,  as  govern- 
ing the  course  of  the  sido  line,  because,  though 
the  lots  numbered  from  the  north,  there  was  no 
eontinuous  straight  line  at  that  enil  of  the  eon- 
cession.  He  found  an  original  nionunient  <in  the 
rear  line  of  the  7th  coiieeM.siim,  intended  to  mark 
the  limit  between  lots  A.  and  B.  there,  and  ran 
the  side  line  fnnn  a  point  one  eliain  west  of  that 
monument  to  the  lear  of  the  8th  coneession, 
which,  if  correct,  shewed  that  the  ]daintilf 
should  recover  ;  while  if  the  township  wa.s  to  bo 
treated  as  double-fronted,  the  line  should  liavo 
been  run  from  the  post  at  the  wt«t  side  of  tho 
concession,  and  in  that  ease  the  defendant  should 
succeed.  It  apjieared  that  whole  lots  liad  Iteeu 
granted  in  several  of  tho  conceHsioiiH,  ami  the 
north  half  of  two  lots  and  the  south  half  of  one, 
all  before  1854,  but  that  many  nion!  grants  had 
l)een  made  from  1821  to  1858  for  tlie  east  and 
west  halves  of  lota  sejiarately  descrilied  ;  -Held, 
1.  That  the  course  of  the  .side  line  was,  under  tho 
facts  proved,  correctlyascert.iined,  tlie  ease  being 
witiiiil  the  proviso  to  sec.  71,  ( '.  S.  ('.,  e.  77, 
and  the  principle  of  McDonald  r.  McDonald,  11 
V.  P.  374.  2.  That  sco.  85  could  not  ap]dy,  for 
no  line  in  front  of  the  Sth  concession  liad  ever 
been  run  or  posted.  As  to  the  starting  point  for 
the  side  lino,  the  precise  case  of  this  survey  ia 
unprovided  for  by  the  act  ;  the  concessions  were 
not  single-fronted,  for  the  lines  had  been  run 
!  and  posted  in  rear  not  in  front,  and  very  few 
whole  lots  had  been  gr.inted  ;  and  they  were  not 
within  the  dctiuition  of  double-fronted  conces- 
sions, or  within  sec.  28,  for  only  a  single  row  of 
posts  had  been  planted,  and  the  grants  had  not 
all  been  by  half  lots  ;  but  -Held,  looking  at  the 
I  instructions,  the  evidence  of  the  surveyor,  and 
I  the  grants  made,  that  the  weight  of  evidence 
I  was  much  in  favour  of  treating  the  town.ihip  as 
(uie  with  double  rather  than  single-fronted  con- 
cessions, in  which  e.ise  the  plaintiff's  side-line 
I  had  not  been  correctly  determined.  Hchl,  also, 
that  if  a  single-fronted  concession,  as  the  posts 
in  the  rear  of  the  7th  were  intended  to  govern 
the  front  angle  of  lots  in  the  Sth  coucession,  tho 
plaintiff's  line  might  properly  begin  as  it  diil  by 
by  Ilia  survey.  Hobncn  v.  Mr Ktchln  il  «/.,  23 
(,»,.  B.  52. 

The  jury  in  the  last  case  having  again  found 
for  the  plaintiff,  the  court  granted  a  second  new 
trial,  holding  that  upon  the  facts  proved  the 
township  should  clearly  be  treated  as  one  with 
double-fronted  concessions  : — Held,  that  aa  all 
the  grants  before  the  passing  of  tho  Survey  Act, 
12  Vict.  c.  .35,  a.  37,  had  described  the  land  in 
half  lots,  that  feature  of  a  double-fronted  con- 
ceaaion  waa  eatablished  by  the  retrospective 
words  of  the  act ;  and  subsecjuent  grants,  there- 
fore, could  not  affect  the  question.  There  are 
several  townahipa  with  double- fronted  conces- 
sions, in  which  the  posts  have  not  been  planted 
on  both  aides  of  the  allowance  for  roada  between 
the  conceaaiona,  though  the  statute  makes  that 
a  part  of  the  detiiiition  of  such  townships.  .S'.  C, 
lb.  321. 

The  12  Vict.  c.  35,  s.  37,  (C  S.  U.  C.  c.  93,  a. 
28,)  which  preacribea  the  rule  for  drawing  the 
side-lines  in  double-fronted  concessions,  applies 
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to  tiiw  iiNliijii  theretofore  Riirveyeil :  -  HoM,  fol- 
lowing' the  l.l.st  two  e.'iKeH,  tllllt  tllU  IhIhIh  luivillg 
l)oeii  ilexirilieil  in  Ijalf  lot.s  is  luiiilo  liy  tlmt  Nee- 
tioM  ji.'it't  of  the  (h'linition  of  iv  townHJiip  witli 
(lonhle  front  eonceHsionM.  Melil,  iiImo,  that  tiiu 
rule  ]ireM('ril)e<l  a|i|>liei  to  nil  laniln  in  HUeli  con- 
ccHHionN,  not  to  tiie  grunts  of  half  lotH  only,  uml 
that  it  in  hroii^'ht  into  a|)iilii'ation  hy  the^rantin^ 
of  any  h.ilf  lotM.  Senilile,  however,  that  the 
jiection  irt  on  hoth  jmintH  ojieii  to  donhtM,  which 
it  Ih  ilesiraMt!  to  remove  hy  lugiHlation.  JttirrM 
V.  DnrUUoii,  •-'<ig.  H.  M\. 

The  lirst  live  eonccsftions  of  a  townHhi|)  were 
Hiirveyeil  in  17!>7,  the  lots  heinf,'  '■'!(  chains  87 
links  in  wiiltli.  Aliout  IHI.'l,  an  original  post  was 
found  liy  a  surveyor  in  front  of  the  r)th  conees- 
Hion,  l)y  which  he  iletcrniineil  the  limits  of  the 
lots,  anil  they  had  licen  settled  on  uceordingly. 
In  IH'JI  the  remaining  concessions  were  surveyed 
under  instructions  from  the  surveyor-general, 
which  directed  the  several  concession  lines  to  he 
jiriMhiccd,  beginning  with  that  lietwecn  the  Tith 
and  (ith  concessions,  an<l  from  thu  centre  of  each 
line  lit  the  dintanco  of  ">()  links  each  way,  right 
nnd  left,  at  right  angles  thereto,  the  several  lots 
of  the  width  of  "2!)  chains  ■'{7  links  were  to  lie 
posted.  The  surveyor,  under  these  instructions, 
(luuhle  posted  the  line  hctwcen  the  .^th  and  (Ith 
C()necssi<ins,  making  t'  e  lots  'iO  chains  .')7  links 
wide,  and  patents  wc  j  afterwards  granted  for 
half  lots  in  the  concession.  It  was  contended 
that  this  made  the  oth  concession  douhle-fronteil, 
having  the  lots  29  chains  87  links  wide  in  the 
front  and  "JO  chains  Wt  litdis  in  rear.  One  of  these 
patents,  however,  made  thu  rear  half  20  chains 
87  links  wide,  and  the  government  plans 
blicwcd  no  jog  in  the  side  lines  of  thu  5th  con- 
cession :  III  eld,  that  the  concession  was  not 
double-fronted,  for  the  evidence  shewed  that  the 
wlu)lc  of  it  had  been  surveyed  aa  a  single- fronted 
one  in  1707,  and  the  surveyor  in  1821  had  no 
authority  to  change  it,  if  he  so  intended.  J/»c- 
lihi)  V.  Ihnhii,  ;iO(i.  B.  102. 

The  land  in  (|uestiou  was  situated  at  the  rear 
of  the  concession  (the  concessions  running  north 
and  south  and  numbering  from  the  west),  and 
plaiutill',  chiiming  that  it  was  a  double-front 
concession,  had  the  division  line  run  from  a 
point  on  the  concession  lino  in  the  rear,  or,  what 
he  claimed  to  be  the  east  fnmt,  of  the  concession 
but  there  was  no  proper  evidence  of  the  conces- 
sion having,  in  the  original  survey,  been  laid  out 
as  a  double  front  concession,  and  of  posts  being 
planted  in  the  rear,  while  the  lots  were  granted 
by  the  letters  patent  as  whole,  and  not  as  half 
lots  :— Held,  the  fact  of  28  and  29  having  been 
granted  as  whole  lots  was  prima  facie  evidence 
of  the  concessions  being  single-fronted,  and  that 
the  grant  of  half-lots  in  the  adjoining  concession 
couhl  not  affect  it.  Held,  also,  that  the  fact  of 
defendants  attempting  to  prove  a  post  in  rear, 
from  which  they  contended  the  line  should  be 
run,  did  not  estop  them  from  asserting  that  the 
concession  was  single-fronted.  Dark  v.  Hepburn, 
27  C.  P.  357. 

See  McGregor  v,  Mc Michael  et  al.,  41  Q.  B. 
128,  p.  3088. 


VII.  Side  Lines. 

The  eastern  side  line  of  24  in  the  front  or  1st 
Goucessiou  of  Kingston,  cannot  be  run  as  it  is 


•  'ro 


tlencribc^d    in    thu   grant   fmni  flic 
panillcl  to  the  wcHtern  limit  nf  tlic  ti 
according   to  ,V,)  (<eo.    111.   e.    I  (, 


Wll»lll|l, 


would  carry  tht^  conci'Msinn  tMyiinl  ti,,,  v''' 
which  was  originally  run  as  its  cas'tiin  Inhm'iI  "'' 
/)iic  d.  S/iiiir/  V.  t'orii/tl,,  I  (),  I!.  ;j.ji         ""!• 

In  the  original  survey  of  the  towmhip  „t  k 
which   was  made   by  alternate  cmKi^Ki,,,,,  ill 
lines  in  front  of  the  1st  and  icai- 
cessions   were   run, 


'""iiiiiK,  the 

iinil  u  Nnigl,.  i-im-  „,■ 
planted  along  the  latter,  to  diviilc  tins 
two  hundreii   acre  lots.     Tli 


1st  anil: 


'*l""i' mil 

I  .    ""^    '''••IWigii  tU  I 

I  concessions  was  allium aiiis^urviA, I 
under  instructions  from  govcnniiint,  ami  ,|ivij  j  j 
otr  into  lots  of  the  .same  n\/.i- ■  i'|,.|,i  ,  ^  1 
ini  sec.  .{(»  ot  12  N  ict.  c,  ,|.i  ;  miil  tin rifiir. I 
that  the  side  lines  of  lots  in  tlic  'Jiiil  i.„in.,.„j'' '  I 
should  be  ascertained  liy  the  pustint  th,Mirluii,al| 

survey  on  the  line  in  rear  ot  tliut  i iiwiou  ;i,„i| 

not  by  those  of  the  subseinicnt  "urvi-y  ,iii' thel 
division  line  between  tin;  \nt  k  '.'nd  coiir.|.,m„„'  f 
McDonelt  V.  McDwkII,  10  (,t.  IS,  ;,:w,  "'' 

On  the   original  survey  of  a  towiislm, ,,  i.i^l 
line  had  been  run,  but   tiu'  cmif.  HHJiin  liimhi. 
not  been  run  from  one  side  of  the  tdMnsiiiii  t.  ■ 
the  other,  and    tlie  surveyor  iiiid  nisn  run  taJ 
side   lines,    planting    a    post    at    tiio  imayirfJ 
depth  of  each   conces.-iiim,  to  muik  tlii^  (.nu,, 
sion  line  ;  but  it  aiipcircd  ini|]i.>.,ililu  tlkiiii-i 
cession  lines  so  niarkid  ruiiM  \w  strajrht  ,|J 
one  of  the  angles  of  a  lot  could  not  lifilisaivimlj 
by  any  stake  or  monument  :     Ibiil,  tlwt  tW  |j 
Vict.,  c.  35,  and  18  Vict.,  c.  s;;,  il  >  ii„t  ,,r„M,iJ 
a  rule  for  determinin;,'  tiie  Irniit  nl  aiiv  int  mJ 
township    so   surveyed  ;    and   tlmt  thu  iimpcl 
method  of  ascertainin,'  the  iiliac  (if  aliwti»« 
was  by  dividing  the  distance  iK'twcfii  tlm  iimr,.j|| 
known  posts  on  the  siilc  line,  as  it  was  iin;.'iii;il. 
run  past  the  lots,  and  not  by  nnniiiiL' a  stic'lil 
line  between  the  nearest  ]Mi.its  on  tliu  eiuiassi.J 
line  and  dividing  the  ilistiinces  liy  tiio  niiinlj 
of  h>ts  ;  also,  that  tlie  miiIc  liiiis  iiriginailvsiirl 
veyed   were  to  be  considered    truu  aiulimi. 
terablo  boundaries.     Darin  v.    WuMt-ll  ill' pJ 
442. 

A  concession  or  base  line  hail  liouii  nm  : 
posts  phmted  on  it  upon  a  survey  iii.uli- nn  | 
similar  principle  to  that  rcfuircil  to  in  thu 
case,  but  the  (juestion  was,  \ww  tlic  siik!ii»j 
a  lot  was  to  be  ascertained  :-   IK^lil,  tliatthnlij 
tance  between  the  t\\o  neai'cst .isLortaiikil mini 
menta  on  the  base  line  .should  he  iiaasuii'i  aj 
divided  proportionately  liotw ecu  tlic  Kits,  wiku 
the  due  allowance  for  roads,  ami  that  tht  sill 
line  recjuired  should  be  run  fioiu  tiie  angle  (it 
lot  so  ascertained.     Calp  v.  f  '»/yy,  (1  C,  ]'.  4i;i;  j 

Where  the  lots  in  a  concussiun  ranging  I'ni 
east  to  west  were  not  numbered  all  tiiewnym 
the  boundary  line  of  the  conccssimi  (intheta 
but  two  blocks  of  tivc  lots  each  had  iiutii  laiJi 
in  the  original  survey  fronting  on  ami  tuwai 
that  line,  and  the  remainder  of  the  cunctssionj 
blocks  of  five  lots  each,  fronting  as  usnal  on  t 
concession  line,   and  numbering  wtstwanl, 
ginning  at  No.   10: — Held,  that  sec.  ,').'iofj 
Vict.  c.  35,  would  nevertheless  apply,  ami 
the  side  line  of  the  lot  in  (piestiou  |,'J:')iiiii3tj 
determined  by  the  course  of  the  easteni  1km 
ary  line  of  the  concession.     Held,  also,  tbatll 
last  proviso  in  that  section  would  not  a 
as  to  make  the  boundary  hne  of  the  bKkJ 
which  lot  32  was  the  governing  line,  because  f 


>f    tlu^    tciWIui,,,,, 
I  I,   lifillUiM:  tilJt 

l"y"ii'l  tliv  iiii, 
n.  -.vii 

nitiiwiishiiMif  K., 
I!  i'iiii(i:«miiui(,  tin  ! 

M  llf   tllu  '.'lul  idU. 

igl<^  mw  (if  ),„t,  I 

tcr\\:u-iUi4iirviyol  j 
iliiclit.niiililiviiUii 
'■<•  :      lliil,  ;i  i:iim:1 
!!">  ;  mill  llu niun,. 
liu  "Jml  c"ii(iwi"in I 
H'stsiif  till!  iirigiiijll 

Ir.ltciilll'Ci'Hiiill,  ;il|,l| 

tilt  survey  mi  [iA 
k  'Jml  edUcoMiiii,.  I 

a  5:)0. 

IV  townsliiimlnvtl 

KIllfCHsillll   lilli;lllll,l| 

(if  till'  tiivuisliiji  y 
1'  had  nlsii  run  tin] 
t  lit  tliu  mcuauri'dl 
1)  uiiuk  tlR'  eiiiio 

iniiiiiMsiliki  tlio  oii'i 
iM  In;  str,ii;^ht,  uiill 
ilil  nut  lie  ilisiiivir«l| 
;  llilil,  tklt  tlhlf 
.  s;!,  (I  I  not  |iriivii|q 

front  (if  any  i"tmi 
ml   thiit  tilt'  liriiiKl 

iilat'i!  (if  ii  Iwt  1 
I!  lit'twt'i.intlit'maM 
t'.iis  it  \v:is  iiriiiiiiall] 

•y  ninning  ii  ittni^lil 

ata  nil  tilt'  t'(iiKts!tio( 

iiu'fs  liy  tilt  ii!i 
lints  iii'igiiiiilly»nr| 

•rt'il    tnit  iiml  iiitilJ 
V.   ll'd.^'W/,  tir.Pl 

lu  Inul  littii  mil 
11  Hiu'vty  iiiadi-  en  | 
:ftrrt(l  til  ill  the 
h(iw  tilt  silk' line 0 
:-  lltlil,  tliattliti 
'tst  iistertiiiutil  lunni 
liiilil  lit  nitasiii'cil  ai 
wi'tii  tilt  lilts,  iii:ikia 
lis,  and  that  the  sil 
fniin  tilt  angle  "itlj 
Ciilp,  (iC.  1'.  Wi] 
licession  ranging  fra 
bcrodalltliewayitfl 
iiittssidii  imtlieeai 

;lltllllillUltt'llhli>i« 

iiting  (in  ami  t>i*ai 
Lr  of  the  tiincessionij 
luting  as  usual  on  t 
bering  wtstwanl, ' 
h,  that  sec.  ;»  "f  I 
lieleas  apply,  aiul  1 

question  (M)  W'^J 

of  the  eastern  l)"""" 
Held,  also,  tbjt« 

U  would  not  appl 
line  of  the  bWI 

rniiig  line,  because  f 
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..urvtyiirs  IwinK  tiniiiloyod  to  divido  tho 

\    '*of  Und  maikt'l  in  tlio  I>li"i  '»  the  statement 

[i""',  rill  lints  iiH  iiri!  tiiortiii  dotttd  and  iminuil 

ttnrilM  and    McLtodV   lim-.      Tliu  i.artie» 

l'"-'      .     -^ 1   ■»   Mcl.cdilH   liiu!   for  a 


Llniitlv  aci|Mii-'.'d   i"   M^l-'^' 
ll,'„,,liut«ul.stiini'Mtly.l[saKivo(l, 

I      .  l.,..„.,ht  to  tllllttMttllodlVlMK 


and  tliiH  nctiiin 

„l,r,iimlit  to  tiiiittMttliodiviMion:    -Hcdd,  that 

rule  ill  the  Kt.iliitc,  that  tlic  courHu  of  the 

line  ill  tath  ti)iu'rs«i(iii,  on  tliat  side 

„  ,.  the  l(it<  are  iiiiiiilitivil,  Hhall  lio  tlio 

111'  the  divi-diHi  or  Hido  lint,  not  litiiig  ap 


tbifliM'lary 
1^.111  wlii'-l' 


(thi 


^t  fnmi  tilt  tast.  while  tho  k>"'l'  at  tho  uitst 

iictssiiin  \\aH  not  niinihtred,  tho  dofen- 

ur.    Mitci/oiiulil  V,  J/f- 


t  w,n  tutitltd  to  recovi 
„,/,;,  111'.  1'.  ^^^~■^■ 


Iiitri'<iiiss,  dtitiidaiit  claimed  as  part  of  lot 

Bdiiilhe  hi'okeii  front  of    Koeott,  that  jiart  of 

[irv*  iiiiiiit  in  tlu^  river  St.    Ijiwrcncu  which 

,,„il,llit  intlndtd  within  tiiu  sido  linen  of  the 

Lt  if  iirtjttttd  from  the  niaiti  shore  aerosa  a 

niill  liiv.  to  and  atross  the  point  to  tho  river  in 

Liitniit.    In  tilt  ori^^inal  plan  of  tile  township 

liiiu  acnws  tilt  |iiiiiit  from  west  to  east,  shew- 

_j;iii  iiituntion  to  intliide  it  in  the  broken  front, 

Ciiiiutiiiutd  only  as  t'lir  east  as  lot  14,  though 

\f  iiiiatexttndtd  far  eiioii^'h  to  cover  tiie  fronts 

ll.its  1.")  and  Hi.     I"  .staling  the  fronton  the 

Iviriiiwts  apiitartd  to  have  been  put  down  o  ' 

(luiiii  land,  but  iioim  could  bo  traced  on  tl: 

hint.    Thu  jury  found  that  these  posts  were  in- 

ii:hil  to  mark  tilt  width  of  lots,  not  the  front 

ults  (if  lilts  ill  tilt  bi'oken  front,  and  that  the 

but  (if  lot  1()  «as  upon  the  main  shore,  and  not 

(the river  in  fi'iiit  of  tho  point: — Held,  that 

U  the  evidenet  the  verdict  was  right,  as  no 

irt  llf  tho  point  appeared  to  be   included  in 

TlKim.iiin  V.  S/tcrwood  d  (tl.,  '21  Q.  B. 

[tIii;  three  e.xsttrly  lots  only  of  one  concession 
i  a  tiiwiisliip,  (Siiiitli,  ill  the  county  of  I'eter- 

'iiiyli,)  were  Imunded  in  front  by  a  river,  and 

e  line  hail  Dee  11  run  in  the  original  survey  in 

fciit 111  such  fiiiittssion,  up  to  though  not  past 

lilts,  but  tilt  township  itself  fronted  upon 

Lthcr  tiiwnsliip  :— Held,  clearly  not  a  town- 

» Imauileil  in  frmit  by  a  river,  within  the  C. 
jl'.  t'.  c.  93,  s.  'Si,  HO  that  resort  might  be  had 
Ithe  iKifts  in  the  concession  in  rear  to  deter- 
V'  the  side  lints    of   the.se    lots.       Quwre, 

kther  such  a  case  is   provided   for  by  the 

tote,   Juhimn  v.  Jfiinkr,  2.5  Q.  B.  348. 

iKipss,  to  try  the  boundary  line  between  the 

fctiffamlileftiidaut.  The  former  claimed  title 

Ipart  (it  the  N.  W.  part  of  lot  No.  20,  in  the 

1  concession  of  South  Uumfries,  by  metes  and 

mis;  the  deftndant  claimed  the  east  half, 

!  ilescriptions  in  the  deeds  did  not  coutiict. 

Iline  was  originally  run  by  B.   for  the  prior 

pre  (if  the  pri>iitrty,  one  of  thent  at  the  time 

iiing  title  through  the   original    patentee, 

kr  an  agreement  for  purchase,  but  was  not 

liesceil  in  by  the  plaintiff.     lu  1849,  one  M., 

l  L  S.,  at  plaintiff's  reijuest,  ran  a  line  sup- 

dtobeacipiiesced  in  by  the  defendant,  but 

nthe  erection  of  a  fence  thereon  by  the  plain- 

Jtheilefeudant  objected,  and  it  was  removed. 

"",  P.  ran  a  line,  claimed  by  the  plaintiff  as 

I  true  liue,  and  which  caused  this  dispute. 


Moiiitni.  I*,  and  .T.,  being  present  at  the  time  on 
defendant's  behalf,  coiitiirred  in  opinion  that 
tliis  lino  was  correct.  'I'ho  jury  having  foiind 
for  the  plaintiff,  with  leave  ri'strved  to  dtl'i:n- 
dant  to  move  against  it  :  Held,  that  the  lino 
originally  run,  and  now  eoiitendtd  for  by  dtlen- 
dant,  was  not  binding  iiiion  the  parties,  and  that 
thu  evidence  MJiowed  tlio  line  run  liy  I'.,  and 
aetpiiescod  in  by  the  dtfendiint,  to  lie  the  cor- 
rect ono,  and  therufore  tho  verdict  for  the  idain- 
titr  was  correct.  .Mcyumjlit  v.  Tanilmll,  13 
C.  P.  42(1. 

Held,  th'it  upon  thu  evidence  set  out  in  this 
case,  tho  surveyor  had  properly  jirocceded  to 
establish  thu  side  line  littwei^n  plaintill's  and 
defendant's  hits.  Croxxiraiti'  v.  f/ic/c,  .TJt^.  H. 
DM). 

See  lfuliiiii.1  V.  .Vrk'ri-liin  it  <il.,  2;i  (J.  B.  :>'2,  p. 
3U<J4. 


VIII.    KvinKSCE  OK. 

The  piece  of  land  marked  out  in  tho  origiiiiil 
plan  of  a  township  us  an  allowance  for  a  road, 
docs  not  lose  that  character  because  it  li.i.s  never 
been  used  as  a  road  for  forty  years  ;  and  a  copy 
of  the  origiiiid  plan  of  the  township  is  admissiblu 
in  evidence  to  prove  such  allowance,  although  it 
does  not  appear  by  whom,  nor  from  what  ma- 
terials, the  plan  was  compiled.  -Macaulay,  ■!., 
("'ss.     Jiddi/hi/  V.  Uviulcv,  3  ().  S.  221. 

When  a  witness,  a  surveyor,  fomideil  lii-i  evi- 
dence upon  tho  iwanniption  of  n  etrtiiii  monu- 
ment as  tho  correct  point  to  start  from  in  running 
a  line,  and  the  jury  gave  their  vi'nlict  actord- 
ingly.andsuchwitncssafterwarils  discovered  that 
ho  was  in  error  as  to  the  eorrcttne.ss  of  that  boun- 
dary, and  made  affidavit  of  his  mistake,  the  court 
granted  a  new  triid.  Doe  d.  t'ltxi'  v.  Mnijitl,  5 
O.  .S.  5t)'. 

A  surveyor  cannot  act  imlopendcntly  of  the  59 
Geo.  III.  c.  14,  and  arbitrarily  lay  on  one  side 
the  evidence  which  neighbours  are  ready  to  give 
from  their  own  knowledge  of  the  situation  of 
original  posts.     Sherwixxl  v.  Mnuir,  .T  Q.  B.  4()8. 

Semble,  that  an  adniitted  coiiy  of  the  field 
notes  from  the  Crown  Lands  olliee,  may  bo  re- 
ceived in  evidence.  JJof  d.  Stromj  v.  Junen,  ^ 
Q.  B.  385. 

A  certified  copy  of  part  of  tho  fiehl  notes  of 
the  original  survey,  is  admissible  in  evidence. 
Carrkk  v.  Johiistuii,  2ti  Q.  B.  (!!). 

The  description  of  a  lot  by  motes  and  bounds 
from  the  Crown  Lands  Department  is  admissible 
in  evidence  to  explain  thu  patent  for  tho  lot 
in  which  it  is  described  only  by  the  numVier  and 
concession.     HiKjarti/  v.  liritlon,  30  (I.  B.  321. 

A  person  not  being  a  licensed  surveyor,  is  a 
competent  witness  on  a  rpicstion  of  boundary. 
Potter  V.  Camphdl,  IG  Q.  B.  109. 

In  ejectment  for  part  of  a  gore  between  lots 
12  and  13,  the  plaintiff  proved  by  tho  recollec- 
tion of  witnesses  the  original  monument  be- 
tween lots  10  and  11,  and  between  lota  14  and  15, 
and  claimed  to  have  the  space  between  these - 
two  boundaries  proportionately  divided  accord- 
ing to  the  width  of  lots  11,  12  and  1.3,  and  of 
this  gore,  as  designated  in  the  field  notes.  De- 
fendant gave  evidence  of  an  original  moument  ■ 


3699 


SURVEY. 


3: 


Si  }i 


between  the  gore  and  lot  12  ;  which,  if  proved, 
entitled  him  to  a  verdict ;  but  it  did  not  appear 
from  the  field  notes  that  any  post  had  been 
planted  there  in  the  original  survey.  Ujwn  ver- 
dict for  defendatit,  the  court  set  aside  such 
verdict,  without  costs.  Hagarty,  J.,  diss. 
likhvHtixl  v.  Fcrrlt,  (i  C  P.  103. 

An  original  government  survey  of  part  of  a 
township  made  no  mention  of  roads,  and  it  was 
apparently  the  surveyor's  intention  the  roads 
should  be  taken  <mt  of  the  land  (then  wild) 
adjacent.  The  surveyor  who  afterwards  sur- 
veyed the  adjoining  liuids,  treatetl  the  road 
allowance  as  included  witliin  the  lines  of  the 
original  survey,  where\)y  the  pLiintiti's  lot  would 
be  diminished  one  chain  in  breadth.  The  jury 
having  found  for  defendants,  the  court  ordered  a 
new  trial,  considering  sucli  verdict  against  the 
weight  of  evidence.  The  weight  attached  by 
the  court  to  tiie  evidence  given  by  professional 
■witnesses  is  diniiiii.'shed  liy  elForts  to  sustain  the 
views  of  the  party  wlio  may  call  tliem  ;  it  should 
be  given  free  from  bi.vs.  Stuck  v.  Ward  H  al., 
7  C.  P.  127. 

A  line  run  by  a  subordinate  and  adopted  by 
the  principal  (the  Hurvoyor)  is  the  work  of  the 
latter.     Or<->i.i  v.  J)iiri,hoii,  10  C.  P.  302. 

It  is  by  the  work  as  executed  on  the  ground, 
and  not  as  projected  before  execution,  or  repre- 
sented on  a  plan  .if'terwiirds,  that  the  boundaries 
are  to  l)e  determined.  Ovciih  v.  Jknudnoii,  10  C. 
P.  302.  See,  als(\  Carrick  ^'.  Johimni,  20  Q.  B. 
69;  Jtcamjoi-  v.   Vukiitt,  18  C.  P.  39. 

The  (juestion  at  the  trial  being  the  boundary 
line  between  lots  1 1  and  12,  in  the  .5th  concession 
of  Saltlleet,  affidavits  were  offered  in  evidence  as 
to  the  line  between  lots  4  and  5,  and  14  and  15, 
in  the  same  concession,  taken  by  the  surveyor 
eniployed  by  defendants  to  run  this  line  in  18G0, 
and  tiled  with  tlic  regiijtrar  under  C.  S.  U.  C.  c. 
93,  s.  .51  : — Hehl,  that  such  affidavits  were  pro- 
perly rejected.  Qua're,  as  to  effect  of  the  words 
m  that  sectiim,  "subject  to  be  produced  there- 
after in  evidence  in  any  court  of  law  or  equity 
•within  Upper  Canada.  One  athdavit  went  to 
shew  that  none  of  the  side  line.s  in  this  conces- 
sion had  been  run  in  the  original  survey,  owing 
to  a  large  swamp.  Held,  not  an  affidavit  within 
the  statute,  foreviilenee  "e(nicerning  T.ny  bound- 
ary "  does  not  mean  evidence  that  no  such  bound- 
ary ever  existed  ;  and  on  this  ground,  also,  such 
affidavit  was  rightly  rejected.  Muuanj  v.  Dash, 
23(,>.  B.  .580. 

In  ejectment  by  the  patentee  of  the  south-east 
quarter  of  a  lot,  to  try  a  disputed  boundary,  de- 
fendant owning  the  north-east  quarter,  the  plain- 
tiff's surveyor  stated  that  he  ran  the  east  side 
line  of  the  lot,  divided  it  into  equal  halves,  and 
drew  a  line  across  the  lot  on  a  bearing  corres- 
ponding to  the  concession  line  in  the  rear,  and 
that  of  the  quarter  so  ascertained  defendant  was 
in  })ossessiou  of  11  acres.  He  said,  however, 
that  he  did  not  know  the  quantity  in  the  whole 
lot,  which  fronted  on  a  river,  and  there  was  a 
log  in  the  concession  line  in  the  rear,  for  which 
he  had  m.ade  no  allowance.  By  the  Survey  Act, 
O.  S.  C.  c.  77,  8.  C(),  every  grant  of  an  luiquot 
part  of  a  lot  shall  be  construed  as  a  grant  of  such 
aliquot  part  of  the  whole,  whether  more  or  less 
than  expressed  in  the  grant : — Held,  that  the 
plaintiff  had  not  clearly  shewn  his  right  to  the 


land  elained,  and' was  therefore  not  iMitit),,,) , 
succeed  ;  but  a  new  trial  was  gniiittMl  instil  ( 
a  nonsuit.     BuImhu  v.  Laiison,  27  (J.  B  Wi 

Held,  that  upon  the  cvidciiee  sit  dnt 
report  of  this  case  B.  the  surveyor  limi  prnci.  ,i  i 


ill  the  I 


(\ 


properly  to  establish  the  line. 
32  Q.  B.  19(). 

Held,  that  the  entries  in  the  illary  of  the  ^i  | 
veyor,  togetiier  with  a  sni.ill  picv  uf  „,„,  '^^l 
produced,  sujiposed  to  be  lii^i,  (wliidi  HasalitHI 
remained  in  tlie  (,'rown  Lands  lAWrn  showiiMtl  I 
lines  in  (juestion  nm),  and  tlie  tract' nf  a  Ll  "I 
for  a  great  p.irt  of  tlie  way,  were  cvid,.!!,,'.  „|' fjj*| 
fact  of  the  lines  liaving  \>vvn  run  ),y  lii,,,  j,|,|  I 
manner  in  wliich  he  was  ilirrcti'd  tu'run  tlnmlivl 
his  instructions  (which  were  pi'iiliu'i'il),  altlKm,,' 
there  was  no  further  eviih'iic,..  updii  tlic  ufiiinH 
that  the  original  lines  liad  lutu  run  .S,,,,'),  ,'1 
ClumiMi(at.,20C,.V.'2\:i.  '  '' 

In  trespass  (jufere  clausuni  f regit,  t(i  try  tliel 
boundary  lino  between  lots  28  and  L'!l  in  thcVliI 
concession  of  Ops,  tlie  plaintill'  dcsi  rilicl  n,  i,  J 
declaraticm  by  metea  ami  lumuils  tlie  pic,,. (ifl 
land  trespassed  upon,  allef,'inL;  it  t<i  lif  iiartnJ 
28,  to  wliieh  lot  liis  title  w.i.s  iidt  ilisjmteil.  iy 
jury  were  asked  to  find:  1.  Is  tliu  ijimit  , 
tended  for  by  the  defendants  the  ]iLuo  vkn 
the  origin.al  post  stood?  •>.  Did  tlie  plaint;!!;! 
when  lie  moved  liis  fence,  do  so  on  tliu  uiiiM 
standing  \vith  defendantH  that  tlioy  aikiidw-l 
ledged  Ins  right,  or,  was  liis  [Kissussidii  t" 
subject  to  the  correct  adjiistniunt  of  iho  linfil 
They  found  that  the  post  had  not  hetn  iir.ivwlj 
and  that  the  plaintiff  wis  j^iveii  iiiissi'ss.mili 
the  defendants  : — Held,  that  ou  the  lirstaiismil 
the  verdict  should  have  liecn  for  ilofemlaiits.  loH 
the  fact  th;it  defendants  had  not  proved tliii 
did  not  relieve  the  plaintill'  from  proving  thttniJ 
line;  and  tliat  the  second  (jncstion  was  n»t  i* 
seuted  by  the  case.  /Mrk  v.  Ili'iihiini  dnl 
C.  V.  357. 

An  agreement  for  sale  of  lands  refrrreil  td 
them  :is   certain  lots   in    "  Strotton's  survey.] 
No  survey  had  in  fact  been  then  nm\e.  init  i 
rough  sketch  of    the   pro]ioscil   survey  w:is  i 
existence  : — Held,  that  sueli  sketoli  cnuid  iiotb 
considered  as  the  .survey  relVrrod  to  in  tlioa:;! 
ment  ;  and  as  parf)l  evidiMico  was  neL'i'ss,irv t 
shew  the  particulars   as  to  size  and  imsititmJ 
without  which  such   sketch  was  nnintilligiir 
the  court    refused    to  enforce  the  iii;reimtntj 
Stri'tton  V.  Strettoii,  24  Cliy.  20. 

Notes  of  a  survey  made  l)y  a  deceased  siirveyol 
in  a  book  in  which  he  kept  a  diary  (if  inatteid 
private  and  professional,  were  tendered  ii>  evij 
dence  to  prove  the  boundary  betwoon  lots  ,'ianf 
4.     The  entry  of  the  survey  w.is  as  f jHdws  :  litl 
June,    18*27— Got  Mr.    Ashliridgo  to  show  th^ 
stake  'ijctwv!en  Nos.  3  and  4,  &e.    Aiuliuiu 
other  part  of  the  book  the  following  entry  apj 
pep  red  : 
June  1.5,  1827.— 1").   Bolton,  Esq.  ..£2  16  31 
At  D.  Bolton's  house  for  fence  ....  0  4  0 1 

£3  03| 
There  was  no  evidence  tliiit  .it  or  ulmutti 
time  of  the  survey  B.  had  any  intorest  ineitln 
lot  3  or  4  ;  but  it  was  shewn  'that  he  ol)tainttl| 
conveyance  of  lot  2  owo  months  iifterwards,  a 
of  lot  3  in   1830.     Surveyors  were  iwt.ittl 
time  under  any  obligation  to  make  uot«  of  sai 


;licrefore  iidt  entjtl,,!  toj 
was  gvaiitfilinstcvloti 
uuKOii,  '.'7  ().  B.  3!)i).    ' 

Dviilciit'o  set  out  ill  the  I 
Hurviyiir  liiiiliirocwlHll 
line.   rc(M»v(iVc  V.  (;,|,,jj 

in  tlic-  diary  of  tliesur-i 
mall  pici'i.  (,f  iiiaji,  nig,! 

iliis,  (\vliidiwus;ilitliat| 
Lamln  ollice  slmwiiitrtlnj 
ml  ttiL'  trat'i>  ui  alilw^l 
ay,  wm-c  cviiliMicfuf  t'liel 
Ih'i'ii  mil  l)y  him  ill  thel 
(lii'i'ctfd  til  mil  tlicmlivl 
I'ci-c  in'oiliu'fil),  ;ilth(nigi,l 
idi'iici'  ujinii  the  i,'r'iimii| 
latl  lu'cii  nui,    ,S'/«iWi  vl 

atisnni  frcgit,  to  try  tliel 
lots  'JS  ami  '.".I  in  tlio  ritlil 
jilaiiitilV  (IcMcrilitil  iiilml 
mil  lioiiiids  till'  iiicriTifl 
vlli'f,'iii^'  it  to  ln'  [lartiifl 
.!  was  nut  disimtoil.  Thel 
id  :  1.  Is  thu  iioiiit  n.nJ 
Midaiits  till'  jilai'L'  wlitnij 
.  •>.  •>.  Did  the  i)liiiiit;8;| 
iK'c,  do  so  on  thu  uiiilerJ 
lilts  tiiat  tlicy  iiikiiiiw-l 
vas  his  jposstisaiiui  in 

ailjiistniuiit  (if  the  linell 
xist  liad  not  liui'ii  iirmtil,| 

wi.s  {^ivi'U  piissi'ss.iiiib 
,  that  on  till!  first  aiOTeij 
e  lii'cn  for  dofi'iiil.iuts.  foij 
;s  had  not  )mivi'iltlii'i>i!lj 
itilV  from  proving  tilt' tniJ 
ind  i|iu'stion  was  imti'ri 
hiric  V.  Iltiihiini  i:tiii,'!i 

talo   of  lands  referral  vi 
in    "  Strettim's  survey.'] 
Ik'oii  tlu'n  iiimli',  iiut  i 
j)ro])oat'd   survey  wiis  i 
;  auidi  ski'teh  I'oulil  notli 
;y  vi'fi'rri'd  to  in  tliiaiin 
vidoiu'o  was  nei'i'ss^iry  ( 
as   to  sizo  and  iidsition^ 
kotidi  was  miintilligiWa 

enfori'u  the  agreiiiitntj 
Chy.  20. 
ulo  by  a  deceased  siirveyoi 

kept  a  diary  of  mattei^ 
lal,  were  tondered  in  evil 
Hilary  betwoon  IntsSanf 
urvey  w;is  asfilluwsiiitl 

Asiiliriclge  to  siievi- thl 

and  4,  &c.    And  in  J 
k  the  following  eiitryiW 

Bolton.  Ksii-  ..£2  11131 
for  fence  ....  0  *« 

£3  03 1 

nee  that  at  or  about  [N 
had  any  iutnreat  in  eitW 
shown 'that  he  oMaineilj 
JO  months  afteroanU  >^ 
irveyors  were  not  at  t 
;ioii  touiakenotwoisui 
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and  it  was  not  '.iroved  that  the  entry  was 
^'^.'contemporaneously  with  the  transaction  : 
J 11  ri'versiiiK  the  judgment  of  the  Queen's 
^      ^9  Q.  H-  WtT  ;  (SCO  also  37  Q.  B.  430,) 
Kwt  the  entry  was  not  admissible  as  one  made 
tl  ■  conrse  of  business,  or  in  the  performance 
iiuasi  public  .Inty.     Held,   also,  that  the 
„,,s  lithe  survey  were  not  suttieiently  con- 
oid with  the  entry  of  payment  to  be  read 


Per 
the 


Ittil.'eil 


„.i,  it  as  an  entry  against  interest. 
icLA.,  and  Hagarty,  O.  J.  C  F 
^.If'ni'.'  would  not  have  proved  anything  ma- 
i'm\  to  the  controversy ;  and,  .Seinble,  per 
B  nrtv  ('.'I.e.  r.,  that  the  evidence  would 
jiniive  affected  the  result,  and  that  the  better 
'  j,  therefore,  would  have  been,  even  if  the 
Lrt  thought  tlie  entries  admissible,  to  have 
a  new  trial  for  their  rejection,  under 
34  of  the  A.  .1.  Act,  1874.  O'Connor  H  al. 
,  i)'««H,  2  App.  H.  -47. 

.  s 

IX.    MlSI'i;i.l..\NEOUS  CAHE.S. 

;  VlHiu  the  facts  of  the  case,  given  at  length  in 
L  riiiiirt,  it  was  Held,  that  the  court  had 
t  aiitliority  under  the  l'2th  clause  of  r>9  Geo. 
14  to  stay  the  proceedings  until  defen- 
juit  received  the  value  of  his  iniprovenients,  or 
mtil  tile  plaintitl'  conveyed  the  land  in  dispute 

/I  Short  V.  Ban",  8  ()..  1$.  147. 
[  \  survey  made  by  a  jirivate  party  of  an  nnsur- 
Lveil  Idoek  ttraiiti^'l  by  the  crown  is  the()riginal 
Lev.  and  has  the  same  force  and  etl'eot  as  if 

jJe' '  y  governnieiit  authority.      VanEeery  \. 

„i ,  il  t;.  1".  478. 

[I  .dir  sec.  ;(r)  of  e.  !)3  C.  S.  U.  C,  the  work 

n,in  vm  giuiuid,  in  the  original  survey  of  towns 

1  villages,  to  ilcsignate  or  define  any  lot,  will 

r  ride'any  plan  of  such  lot.     McUrvijor  v. 

hu.  18  (.'.  1'.  39. 

hlefiudant  claimed  under  a  timber  license 
liiidi  di'serihed  his  limits  as  bounded  oii  the 
lutli  liy  "the  continuation  of  a  line  from  the 
'Mud  Lake  on  the  course  north  54°  E., 
riierly  the   boundary    between    T.    (J.    and 

\  .M."  The  plaintiir  claimed  under  a  license 
men  gave  his  northerly  limit  as  the  .same  line, 
loriliiiig  it  also  as  running  N.  54"  E.  Both 
tees  were  renewals  of  previous  licenses  from 
IciitlSSit:  -Hehl,  that  the  boundary  between 
(em  was  tlie  true  astr.inomieal  line  N.  54°  E.  ; 

1  that  the  plaiiitill'  could  not  claim  according 
la  line  run  in  1874  X.  54°  E.  magnetically, 
king  no  allowance  for  the  variations  of  the 
Bpass.  mhawkoii  it  (tl.  v.  Sb'ad,  3!) Q.  B.  387. 

nc  defendant  had  for  some  'time  used  part  of 
kpliiiititf '.slaiid  as  a  mill-pond,  and  ditt'erencea 
pted  between  them  in  relation  thereto,  to  put 
lend  to  which  they  entered  into  a  written 

Himent,  that  the  iilaintiflf  should  sell  to  the 
leiiilant  is  much  of  the  land  as  Wiis  or  had 
Kuvertlowed  by  the  water  of  the  mill-pond, 
lijirice  which  was  proved  to  be  much  beyond 
V  intrinsic  value  of  the  piece  of  land  so  sold. 
I  carry  into  effect  this  contract,  the  plaintiflf 
1  the  ground  surveyed,  but  the  survey  was 
pneous,  and  the  deed    which   the  plaintiff 

ttniion  tendered  comprised,  in  conse(]uence, 

I  land  than  the  defendant  wad  entitled  to 
The  defendant   refused  this  deed,  pro- 

1  a  new  survey  to  be  made,  and  tendered  a 


new  deed  for  execution  by  the  plaintiff,  which 
deed  the  ])laintitr  refused  to  cxecuie.  When  the 
first  instalment  of  the  purchase  monev  becamo 
due  the  defendant  tendered  it,  but  di(\  not  pay 
in  consequence  of  the  non-execution  of  the  con- 
veyance. The  defendant  continued  to  use  the 
land  for  a  mill-pond,  and  gave  no  intimation  of 
his  intention  to  abandon  the  contract ;  and  twelve 
months  afterwards  the  plaiiitilT  tiled  a  bill  for  a 
specific  performance  of  the  contract,  which  was 
decreed  without  costs.  -Blake,  C,  dis.s.  Paul 
V.  BlackwuHl,  3  Chy.  394. 


1. 
II. 


SURVEYOR. 

SunvEv.s  Generally. — See  Suuvey. 
Of  Streets— )?('(  Way. 


Held,  that  the  townsbi])  council  of  Hamilton, 
coming  in  the  place,  under  Vl  Viet.  c.  81,  of  the 
trustees  of  the  Newcastle  District,  ccmld  not  bo 
held  liable  in  debt  to  the  surveyor  appointed 
under  the  38  (leo.  III.  e.  1,  to  survey  the  town- 
ship, lioiich  V.  MnnkijKil  Vuuac'd  of  Iltiinilton, 
8  Q.  B.  229. 

A  surveyor  has  no  power  to  enter  upon  tho 
lantls  of  one  neighbinir  to  make  a  mere  private 
giifvcv  for  another.  Turnlit'll,  v.  McXaui/kt,  14 
G.  V.  375. 


SYNOD. 
I,  Of  CnuRcii  of  England— .SVe  Churches. 


TACKIN(K 

^e  MOHTtJAOE. 


I. 
II. 


3. 
4. 
5. 
6. 


3705. 
s,370G. 


III. 


TAVERNS  AND  SHOPS. 
Legislative  Authority,  3703. 
By-laws  Reoardincj. 

1.  Appointment  of  Officer/i,  3703. 

2.  IW.",  3704. 
I'rohilntin'j  the  Sole  of  Liquor, 
Liniitinij  the  Xumhirof  Licenii 
Beijulatiuij  thetinui  of  Sale,  370/. 

Prohibitimj    the    Sale    to   Pnrtieulnr 
Ptrwn.H,  3708. 

7.  Fines  and  Penalties,  3709. 

8.  Other  ReijuUUiom,  3709. 

9.  OtJif.r  C'a.'ie.t,  3710. 

Selling    Liquou   without     or   Con- 
trary TO  License. 

1.  117(0 /viaWt',  3711. 

2.  Information  and  Conviction,  371  !• 

3.  Evidence,  3715. 
4  Procedure,  3715. 

6.  Compromimng  the  Offence,  3717. 
6.  0 titer  Gases,  3717. 
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It  I , 
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IV.  Closing  on  Days  of  Election,  3719. 
V.  Miscellaneous  Cases,  3720. 

VI.    iNNKEErEHS— .S'w  INNKEEPERS. 

VJI.  Temiekance    Act  —  See   Temperance 
A(  T,  1804. 


£11  ;L'  Vict.  r.  3,.',  (>.—"  The  Tavern  and  Shop 
License  Art  of  ISCS" — the  enuctuientx  relat'imjto 
tavern  and  nhnp  //'(•< /i vcs,  irere  amended  and  con- 
solidated, and  all  uetx  inronxistent  ivith  it  irere 
repealftl.  Thin  act  n-a.^  aftcrwardH  amended  by 
33  Vict.  c.  ,'S,  ().,  and  Inj  3l>  Vict.  c.  34,  (>.,  all 
which  m-re  n pealed  and  cunsulidattd  by  37  Vict, 
c.  3J,  ,-■.  HI,  vhich  act  wax  amended  by  30  Vict.  c. 
i.'0,  <ind  40  Vict.  c.  IS.  Thexe  acts  are  now  con- 
Koliilated  by  Jf.  S.  O.  c.  131,  which  has  been 
ante,  ded  by  41  Vict.  c.  14,  0. 


I.  Leoisi.ative  Authority. 

As  to  the  .authority  of  Doiuinion  and  Provincial 
legisliituii's  resijuctively  under  tlie  British  North 
Anuirica  Act.  See  Itiijina  v.  Boardman,  30  Q. 
B.  bi)'A ;  Uetjina  v.  Scott,  34  Q.  B.  20  ;  In  re 
Slarin  and  the  ('■  , /lorution  of  the  Village  of 
Orillia,  3()  Q.  1!.  151) ;  Jlii/ina  v.  Taylor,  36  Q. 
B.  183  ;  JUi/ina  v.  J'rittie,  42  Q.  B.  612.  See, 
also,  Andriw  v.  }\'hite.  18  Q.  B.  170  ;  I{e<iina  v. 
Lal-e,  43  Q.  B.  515. 

By  section  57  of  K.  S.  0.,  c.  181,  (the  Liquor 
License  Act, )  any  j)crson  who  in  any  prosecution 
under  the  act  taniiurs  with  a  witness  either  be- 
fore or  after  he  is  suninioned  or  appears  iis  such 
witness  on  any  trial  or  proeeediny  under  tlie 
act,  or  hy  the  otier  of  money  or  by  threats,  or 
in  any  other  way  induces  or  .attempts  to  induce 
any  such  person  to  absent  himself,  or  swear 
falsely,  sliall  be  guilty  of  an  offence  under  the 
act,  and  liable  to  a  penalty  of  $50  ;  .and  by  sec- 
tion 5!t,  sueli  penalty  is  recoverable  in  default  of 
distress  by  imprisonment  not  exceeding  tliirty 
d.ay8  : — Held,  alHruiiiig  the  judgment  of  Gwynne, 
J.,  tli.at  this  was  ultra  vires  of  the  local  legisla- 
ture, for  the  acts  declared  by  section  57  to  be 
otfenecs  were  criinin.al  ofl'ences  .at  common  law, 
and  within  the  exclusive  jurisdiction  of  the 
Dominion  legislature,  and  were  not  brought  with- 
in the  local  legisl.ature  by  sub-sec.  15  of  sec.  92 
of  the  B.  N.  A.  Act,  eitlier  as  coming  under 
municipal  institutions,  or  as  being  enactments  to 
enforce  the  law  tis  to  sliop,  saloon,  &c.,  liccnseB, 
'n  order  to  raise  a  revenue  for  provincial,  local, 
or  iminicipal  purposes.  A  conviction,  therefore, 
under  the  act  for  inducing  a  witness  to  absent 
himself,  &c.,  w.as  quashed.  Jtetjina  v,  LauTence, 
4.i  Q.  B.  104. 

QiKwro,  whether  under  B.  N.  A.  Act,  sec.  92, 
8ub-sec.  14,  the  Provincial  legislature  has  power 
to  impose  imprisonment  at  hard  labour.  Jieyina 
V.  Black;  43  Q.  B.  180. 


II.  By-Laws  Pieoardino. 

1.  Ajqwintmcnt  of  Officers. 

Held,  tluat  the  appointment  of  a  committee  of 
the  corporation  for  the  purpose  of  granting  or 
refusing  tavern  licenses  was  authorised  by  sub- 
sec.  1  of  sec.  246  of  C.  S.  U.  C.  c.  54.  in  re 
£rijht  and  the  Vity  of  Toronto,  12  C.  P.  433. 


A  by-law,  passed  on  the  21st  .Inly,  jg-. 
pointed  an  ofheer,  under  36  Vict.,  e.  ";)4  ,'  J  ?'*'! 


appointed  under  a  by-hiw  i),issi;(l 
previous.     Tlie  .36  Vict.,  c.  34,  liad 


to  enforce  the  provisions  of  Naiil  .iJt'a  1  .I'll 
acts  therein  recited,  and  the  liy-l,iws  of  t'l".  T 
poration  respecting  sho])  ami  tiuoni  11-  ''i 
This  ))y-law  was  passed  to  till  ;i  vaiancv  j"'*'" 
office  caused  by  tlie  res-igiiiitiiui  of  tiiu"  1, 

"'  I'l'liriian 

-  ,        .,     1      1  ,  ,     '"'"■'" rmalwil 

when  the  by-law  w.as  passed  hy  tin;  ;j7  yL 

32,  O.,  which  gave  power  to  (ill  Ii  vacaiicv  in's,',  y 

office  :— Held,  that  the  iiy-l;nv  was  unt  invali'u 

because  not  passed  in   IVbni.ny,  uinkr  s  i| 

the  liist  mentioned  act,  nor  for  ui.t  (Utii,     '  ' 

duties,     &c.,    of    the    otiicer  aiiii(,iiiteil|  win,! 

might  be  done  by  another  by-liuv.     Hei.i  nU 

upon  the  facts  stated  in  tlie  case,  tliiit  it  wiis  ut 

invalid  as  not  having  liccn  passed  at 

meeting  of  the  council,  or  sij.;inil  liv  tl;i. 

In  re  Slarin  anil  the  Corpi/raliuii  nf  ihe 

Orillia,  36  Q,  B.   159. 


,1 

riive, 
-dlwj. 


2.   Fees. 

Mandamus  granted  to  the  hoaiil  of  jiuji.t^ 
Niagara  to  p.ay  over  to  tlu'  iiisiicotor  of  licfnvj 
£240,  received  by  the  clerk  of  the  IkmpI  i,| 
tavern  licenses  for  18-l(!  and  1S47  ;  the 
deciding  th.at,  under  8  \ict.  c.  (i-J  and  7'j, tM 
government,  and  not  the  town  of  Niai-nra,  wtH 
entitled  to  the  uues  upon  such  iicLnscs.  llffA 
V.  The  Hoard  if  Police  if  Ximiiirn,  ■{  Q.  ]{]{» 

A  by-l.aw  fixing  the  fee  to  be  jiaid  for  a  taviij 
license  at  .t;i!5  : — Held,  bad,  as  tlie  fie  iiii].! 
exceeded  £10,  .and  the  by-law  iiad  not  Iktu.-uIi 
mitted  to  the  electors.     In  re  lUiirhuj  m,,!  (i] 
Municipalili)  of  tlie  'J'oir;i.'^liij)  if  Jjarlhciluii 
Q.  B.  86. 

A  by-l.aw  requiring  the  payment  of  I'lOl-rii 
inn  license,  over  and  above  the  lm]iLTial  ilutyi 
£2  5s.  currency,  need  not  be  approvud  uf  hytl^ 
electors  under   16   Vict.    e.   Ks-l,  s.  4.    In 
Ilarrisiin  and  the  Town  Cmiucil  u)'  tjtm,  S^m 
16  Q.  B.  166. 

Fees  directed  to  be  paid  to  the  treasurer  j 
inspector,  .are  not  to  he  considered  as  liartultl 
duty  on  the  license.     /  li. 

Hehl,  that'under  13  &  14  Viet.  c.  (i.i, 
municip.al  corporations  had  ]m\\ev to diseiiiiiiiijl 
between  the  ditl'erent  kinds  of  ])uljlie  hoiists,! 
to  charge  difl'erently  for  a  saloon  and  a  taveJ 
license,  and  require  diU'creiit  aeeoninKHlatiinf 
In  re  Urand  and  the  Coijioralivii  tf  tin  'hmi 
Ctielph,  27  y.  B.  46. 

A  by-law  fixing  the  sum  to  he  ]iaid  foralicenl 
for  billiard  ttibles  in  a  town  at  .'^.'iUO,  uul  tii;uti| 
that  it  should  be  unlawful  to  have  aii\  iuttra 
means  of  communication   lietweeii  a  riKiii 
which  a  billiard  or  bagatelle  table  was  ktiit.ai 
any  place  in  which  spirituous  liiiuurs  might  I 
sold  : — Held,  valid  :  that  the  sum  charged 
not  excessive  :  that  such  a  by-law  wiisiiruj 
submitted  to  the  electors  under  3T  \'iit.  c  1 
8.  23,  O.,   which  was  not  contiutil  Ui  ti\i 
licenses  ;  and  that  the  enactuient  ;w  to  uiKUiiJ 
communication  was  within  the  power  to  r 
late  and  govern,  and  was  not  uureasoiiabk 
re  Neilly  et  au  and  the  Corponitioii  of  tk  ?* 
of  Owen  Sound,  37  Q.  B.  L'SO.-Hagarty.iilT 
in  Vacation 
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A  township  corporation  cannot  make  the  snm 
f,l,le  for  tavern  licenses  vary  according  to  the 
litv  M  in  certain  villages  named  ^100,  and 
litre  in  tiie  municipality  ?75.  Such  a  dis- 
.tinn  18  contrary  to  the  spirit,  at  least,  of  sec. 
.rthe  Municipal  Act,  3(5  Vict.  c.  48,  O.     In 

iChrh,  38  Q.  B.  .599.— Hagarty,  sitting  in 
[\'iication. 

1  l,v.la«-  p;is.sed  in  February,  1875,  under  the 
_  Vict  c.  3->  enacting  that  the  fees  to  be  paid 
L  the  mimicipality  for  every  certiKcate  for  a 

on  or  tavern  license  under  the  by-law  should 
^<130:— Held,  valid,  without  approval  of  the 
fcora,  fi""  nu'ler  that  act  the  municipalities 
Kuliierietup  to!jl30  for  their  own  use,  with- 
Btsulmiissiou  to  the  i)eople.     The  by  law  was 

mi'veil  against  until  March  14,  187(),  and 
me  licenses  granted  inider  it  would  expire  on 
Ie3t)tii  April,  187():— Hehl,  that  on  the  ground 
U  liflav  the  court  would  have  refused  to  quash. 
tfrf'slwuienHflinrdmn  oix!  the  Bonrd  of  Com- 
li;,.;„H(«  (ff  Polire  for  the  Vita  (f  Toronto,  38 

15  lai.-l-Harrison,  sitting  in  Vacation. 

Amovision  in  the  by-law  of  a  town  that  the 
lotits  to  be  paid  for  a  tavern  license  in  the  town 
jio'ilil  he  .*100,  and  for  a  shop  license  ^200  : — 
jeU,  to  nican  that  the  sums  mentioned  should 
tclnilf  the  gnvernnicnt  duty,  and  therefore  to 

.  witliiii  the  power  of  the  council,  under  39 
fict.  c.  2(),  s.  ](),  su)).scc.  2.     In  re  Brodie  and 

•  (jirmmt'iim  of  Toini  of  Bowman rille,  38  Q. 

jjQ  _Harrison,  sitting  in  Vacation. 

3.  Pruhihilinij  the  Sale  of  Liquor. 

[He'''  th.it  under  13  &  14  Vict.  c.  65,  s.  4,  the 
kunicipal  corporations  could  not  prohibit  alto- 
^ther  tiie  licensing  of  inns  for  the  sale  of  wines 

■  spirituous  liijuors  by  retail,  or  to  be  drunk 
lerciu ;  l)ut  that  that  section  was  intended  to 
Ive  authority  eithc  to  prohibit  the  licensing  of 
buses  of  public  entertainment  only,  as  distinct 

Icm  iiiiw  (the  one  having  a  public  bar-room  and 
nther  not),  or  to  prevent  any  one  or  more 
•icular  inns  from  being  licensed.  In  re 
fjfdaiiaml  the  Municipal  Council  of  Darlimiton, 

IQ.B.4:0. 

lEylaws  for  prohibiting  the  sale  of  spirituous 
IjUiirs,  &c.,  wliich,  under  16  Vict.  c.  184,  s.  4, 
Jjiiire  to  be  submitted  to  the  electors,  must  be 
fcliteil  and  approved  of  by  a  majority  of  all 
quahtied  iminicipal  electors  of  the  munici- 
Ity,  nut  merely  by  a  majority  of  those  who 
L  attend  at  the  meeting  called  to  consider 
|th  by-law.    Where  the   by-law   which  pro- 
neil  for  calling  such  meeting  assumed  that  the 
iproval  of  the  majority  of  the  voters  present 
aid  l)e  sufficient :  — Held,  that  it  was  never- 
tless  proper  to  move  against  the  then  proposed 
I'law,  after  it  had  been  passed  on  such  approval, 
1  not  against  that  which  laid  down  the  im- 
JDper  course  of  proceeding.     In  re  McAvoy  and 
^MmikipalUijofSarnia,  12  Q.  B.  99. 

Belli,  that  the  corporation  of  a  village,  incor- 
hteil  in  and  separated  from  a  township,  in 
)icli  before  and  at  the  time  of  said  incorpora- 

I  a  bj-law  existed  prohibiting  the  sale  of 
fciicating  liquors  in  shops  and  places  other 
Ti  houses  of  public  entertainment  within  saii' 

isliip,  could  not,  urder  32  Vict.  c.  32,  s.  10, 


O.,  by  a  by-law  not  submitted  for  the  approval 
of  the  elp'^ors  of  the  village,  rejieal  the  prohi- 
biting by-law  so  far  as  it  affected  the  village. 
In  re  Cunninqham  v.  T/ie  ( 'nrporation  of  the 
Villwje  of  Almonte,  21  C.  P.  459. 

Under  the  Temperance  Act— See  "  Tempbr- 
anceAct,  1864." 

See,  also,  the  next  sub-head. 


4.   Limiting  the  Xumher  of  Licensps. 

Qua-re,  has  a  municipal  council  power,  under 
12  Vict.  c.  81,  s,  14,  to  pass  a  l)y-law  declaring 
that  there  shall  be  "  ni)  new  inn."  Ifi'i/lna  ej; 
ret.  Gitmhle  v.  Burnside  et  at.,  8  Q.  B.  263. 

Municipal  councils  have  no  authority  to  ap- 
point, by  their  bylaws,  the  persons  who  are  to 
receive  tavern  licenses.  //;  rr  (Joi/nc  and  Muni- 
cipal Council  of  Dunwich,  9  Q.  B.  448. 

A  township  municipality,  under  13  &  14  Vict. 
c.  65,  8.  4,  and  K!  Vict.  c.  184,  s.  4,  enacted  1. 
that  the  number  of  taverns  which  f-  houhl  receive 
license  to  sell  spiritumis  li(ju()r8  should  not  ex- 
ceed <me.  2.  that  the  person  obtaining  such 
license  should  pay  t'lO  annually,  above  the  duty 
imposed  by  the  imperial  or  ))rovineial  statute  for 
such  license.  It  appeared  by  the  affidavits  that 
a  by-law  to  prohibit  absolutely  the  sale  of  spirit- 
uous lifiuors,  &c.,  hail  been  submitted  to  the 
electors,  but  not  passed,  as  a,  sufii'jient  number 
did  not  attend  tlie  meeting :  that  this  by-law 
had  not  been  so  submitted  ;  and  that  the  town- 
ship contained  a  population  of  6000:— Held, 
that  that  the  first  enactment  was  bad,  as  amount- 
ing in  eflfect  to  a  total  prohibition,  and  being 
therefore  an  attempt  to  evade  the  provisions  of 
16  Vict.,  c.  184,  8.  4,  by  which  no  such  by-law 
can  be  passed  without  the  assent  of  a  majority 
of  the  electors  ;  and  that  the  second  enactment 
was  also  bad,  being  iiiseparal)ly  connected  with 
the  first.  In  re  Barcln;/  and  the  Miiniripality  of 
the  Township  of  Ihtrlinijton,  12  Q.  B.  86. 

A  bylaw  was  passed  by  a  township  on  the 
25th  March,  1854,  enacting  :  1.  That  there 
should  be  a  license  issued  for  one  iim  only, 
where  spirituous  liijuors  should  be  sold,  and  that 
such  inn  should  be  in  Peterborough  I'^ast.  2. 
That  there  should  be  one  shop  license,  and  no 
more,  granted  within  the  said  municipality,  and 
that  such  license  should  be  granted  to  one  of  the 
store-keepers  in  the  Village  of  Keene.  The 
reeve  of  the  township  swo'  i  that  the  by-law 
was  passed,  because  244  out  of  the  480  electors 
ha<l  expressed  themselves  in  favour  of  limiting 
as  much  as  possible  the  sale  of  spirituous  liquors  ; 
and  that  at  the  last  election  three  out  of  the  five 
were  returned  on  the  understanding  that  they 
should  support  such  a  measure  : — Held,  that 
these  facts  could  not  affect  the  ([uestion,  and 
that  these  sections  of  the  by-law  must  1)6 
quashed.  In  re  Oreystock  and  the  Maniripality 
of  Otonabee,  12  Q.  B.  458. 

A  by-law  directing  licenses  to  be  granted  to 
sell  spirituous  liquors  for  the  year  to  two  parties 
named,  and  that  no  such  licenses  should  be 
issued  to  any  other  persons  : — Held,  good,  under 
the  special  circumstances  set  out  in  the  case. 
Terry  v.  The  Municipality  of  the  Townnhip  of 
Haldimand,  15  Q.  B.  380. 
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Held,  Wilson,  J.,  dissenting,  that  before  37 
Vict.  c.  32,  O.,  a  township  municipality  was 
not  authorized  to  pass  a  by-law  that  in  each  and 
every  year  thereafter  there  should  not  Ije  more 
than  four  certificates  for  obtaining  tavern 
licenses  issued  in  the  nninicipality ;  for  that 
there  was  nu  power  to  limit  the  number  of  such 
certificates,  and  there  was  a  substantial  differ- 
ence between  that  and  limiting  the  number  of 
licenses.  Quiere,  as  t  >  the  necessity  for  an 
Annual  bylaw  before  37  "^'ict.  ch.  3'2,  ().  In  re 
Gi[f'or<f  and  the  C'or/ioration  of  the  Toiomthip  of 
D'arll Hi/Ion,  35  Q.  B.  285 

By-laws  passed  by  municipal  corporations 
•wholly  prohibiting  the  sale  of  spirituous  liquors 
in  shops  and  places  other  than  houses  of  public 
entertainment,  and  limiting  the  number  of  tav- 
ern licenses  to  nine  :-  Held,  valid,  as  being 
•within  the  jiower  of  the  corporation,  uiuler  32 
Vict.  c.  32,  O.  Ju  re  Slai'in  anil  the  t'orpurution 
of  the  Village  ofUrillia,  3G  Q.  B.  159. 

A  by-law  of  a  town,  passed  under  the  39  Vict. 
c.  26,  s.  2.  sub-s.  3,  O. ,  limiting  the  number  of 
shop  licenses  to  be  issued  in  the  town  to  one,  and 
directing  the  holder  of  such  license  to  confine 
the  business  of  his  shop  exclusively  to  the  keep- 
ing and  selling  of  licpior  : — Held,  bad,  as  being 
in  efl'cct  prohibitory  and  creating  a  monopoly. 
Jn  re  lirailie  and  the  Curponition  if  the  Town  of 
Boiriiiiinril/e,  38  Q.  B.  580. — Harrison,  sitting  in 
Vacation. 


5.  Regu!   'Ing  the   Time  of  Sale. 

A  by-law  enacted  that  "  Every  innkeeper 
sh.all  shut  up  his  bar-room,  the  outer  as  well  as 
the  inner  doors,  each  niglit  at  eleven  o'clock, 
and  keep  them  closetl  during  the  night,  except 
on  Saturday  night,  when  they  shall  be  closed  at 
the  same  hour  and  not  opened  again  until  four 
o'clock  on  Monday  morning,  except  for  the 
entrance  of  himself  or  servant— during  which 
time  no  spirituous  or  intoxicating  liquors  are  to 
be  sold  or  furnished  to  any  one :" — Held,  bad. 
Baker  v.  The  JIunicipul  Council  of  Paris,  10  Q. 
B.  (i21. 

That  all  tavern-keepers  obtaining  license  un- 
der this  by-law,  should  shut  up  their  bar  and 
bar-room  at  10  p.  m.,  and  keep  it  closed  on 
Sunday  : — Held,  good.  In  re  Greyntock  and  the 
Municipality  of  Otonahee,  12  Q.  B.  458. 

That  no  inn-keeper  shall  sell  or  permit  the 
drinking  of  any  intoxicating  li(|Uors  on  the  Sab- 
bath day,  except  in  case  of  sickness,  or  to  travel- 
lers : — Held,  bad.  In  re  Barclay  and  the  Muni- 
cijialiti/  of  the  Township  of  Darlington,  12  Q. 
B.  86.' 

A  section  of  a  by-laW  passed  by  a  municipality 
prohibiting  the  sale  of  intoxicating  liquors  on 
Sunday  to  all  persons,  without  excepting  the 
sale  thereof  to  travellers  and  boarders  : — Held, 
invalid.  In  re  Rosh  and  the  United  Counties  of 
York  and  Peel,  14  C.  P.  171. 

That  in  all  places  in  the  tcwn  licensed  to  sell 
intoxicating  liquors,  no  sale  or  other  disposal 
thereof  should  take  place  therein  after  seven  on 
Saturday  night  until  six  on  Monday  morning, 
nor  on  any  other  day  between  10  p.  m.  and  6  a. 
m.  ;  and  that  during  these  hours  the  bars  of  all 
taverns  should  be  kept  closed : — Held,  beyond 


the  jurisdiction  of  the  council,  us  Ik 
cise  of  the  powers  transferred 


Vict.  c.  2(),  's.  1,  O.,  to  the  boiir.l?,!  L'"  ■^"'  ^i 
missioners.     In  re  lirudie  ami  i/,,  c, 
the  Town  of  Bowmanr'dle,  38  (^t,  li. 
risou,  sitting  in  Vacation. 


.">SO.-H; 


ar. 


A  clause  in  a  town  by-huv  f„r  tlic  reuulatir 
of  taverns  and  shops  liceusecl  to  sell  snintn  , 
liquors,    prescril>ing    the    hours  cluii 

Iti.lll.l     ,ir\f     llO     Clf.1.1       ....41...     t 

"Wiskti, 


B.  ,V,I4.- 


Ii.;4 


,      pintii.J 
-  >urs  Mui'iiiif  ui  I 

li(luors  should  not  be  sold,  or  tli(>  Iwr-iur     " 
open  ;— Held,   unauthorized,  fciliuwiiw  tl„.  i  '11 
case.     In  re  Thomii'i  Arkill  andil,,  r,     "     " 
of  the  Town  of  St.   Thonvu,   38  (j, 
Hagarty,  sitting  in  Vacation. 

A  provision  that  in  all  rtliojis  wliore  li,,ii„rii 
sold  no  sale  shall  take  pliiee  butwcfn  7  u  I'l  j 
7  a.m. :— Held,  valid,  under  3!J  \"ict  n  -hx  '" 
O.    Ih.  '  '■' 

Held,  \vithin  the  power  of  the  cor]xiriitiim 
der  C.  S.  U.  C.  c.  54,  to  eouipul,  l.y  liy.im,. 
closing  of  bar-rooms  between  cui-taiii  lioi;r, 
the  night ;  and  a  by-law  conipelliiijr  tliiiiiJii 
closed  between  12  p.  m.  and  5  a.  m.  wa.  n 
deemed  to  be  beyoml  their  power.  /«  jv 
and  the  City  of  Toronto,  12  (.'.  ]>.  433. 

That  no  inn-keeper  shall  l)e  allowcil  tuj. 
give,  loan,  barter,  or  dispose  of  in  any  wav  a 
intoxicating  licpiors  after  tlie  hom-  of  tuiio'tl, 
at  night,  or  before  five  in  the  moiuing,  travilU 
excepted: — Hehl,  liad.  In  n  Um-dtui  .u,,! ; 
Municipality  of  the  Township  of  Ihirihuib.', 
Q.  B.  8G.  ' 

The  32  Vict.  c.  32,  s.  G,  0.,  enahles  the  i.ilij 
commissioners  to  pass  by-]:iw8  for  "  regiilatiu -! 
licensed  taverns.     A  by-lau-  tuulur  this  aiitlinrfJ 
provided  that  the  bar-room  slumlil  Ite  cldst.la 
unoccupied,  except  by  members  of  the  knijta 
family  or  his  employees,  and  shcmhl  havv  \ 
light  therein  except  the  natural  lii,'ht  uf  ilij 
during  the  time  prohibited  by  the  Ijy-laHi.rtJ 
sale  of  liquors,  i.e.,  from  1 2 at  iiight'to.Ta.uL:- 
Held,  that  the  by-law  was  unauthorized,  ;ui4| 
conviction    under  it  was  (luaslictl.    7i'(,/;,i,i  1 
Belmont,  35  y.  B.  298. 


6.  Prohibiting  the  Sale  if  lu  I'artlcihir 
PtrsuHs. 

That  tavern-keepers  licensed  uiulor  tliis  1 
la^w  should  not  give  or  sell  liqtiors  to  any  |jirs 
in  a  state  of  intoxication  :— Hehl,  ginni.  /« 
Orel/stock  and  the  Municipalili/  of  uioiiiA'.i 
Q.  B.  458. 

That  no  inn-keeper  shall  sell  intoxicating I'rj 
to  any  apprentice  or  minor,  ■nithout  the i^ti 
sion  of  his  legal  protector  ;  nor  sliall  be : 
any  habitual  dninkard,  after  being  foihiil 
to  do  by  any  relative  or  friend  of  such  li 
ard  : — Held,  unauthorized  by  13  &  14  Vict] 
65.     Barclay  v.  l^ie  Municipalitii  of  Dnrliieiiq 
12  Q.  B.  86.     But  now  it  is  expressly  aiitliorii 
by  11.  S.  0.  c.  174,  s.  461.  sub-s.  '25. 

A  by-la^w  prohibiting  the  sale  of  iutoxiad 
liquors  to  idiots  and  insane  persons  -M 
good,  under  C.  8.  U.  C.  c.  54.    In  n  Em  i 
t!ie  Corporation  of  the  United  Cotmlias  of  1 
and  Peel,  14  C.  P.  171. 

A  provision  that  no  sale,  &c.,  of  any  inl^ 
eating  liquor  should  be  made  in  any  lii^ ' 
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vithout  tho  cdiiauiit  of  a.  parent,  master,  or 
l'*i  .aiardian  :— Held,  valid,  for  being  atitho- 

•^  I  U  the  Municipal  Act,  3(1  Vict.  c.  48,  a. 
S-,  31,  inaoi-cnaently  of  the  37  Vict   c. 

)"(i    tiie  power  was  not  transferred  to  the 

"  lof  license  eonnnissioners,  by  tho  31)  Vict. 

"v  ^  In  n  Bi'"'/i''  '""'  ""'  Corporathm  of  the 
f^nofli"!"""""''"'''  ^^  *^'  -•*•  580.— Harrison, 
Sitting  in  Vacation. 

1  urobibition  law  a^'ainst  the  giving  of  liciuor 

,.  >iinii)r  or  ..onrentice  without  a  written 

I  r'lromliis  guanhan  or  master  :---Hel(l,  good, 

tlu  statute  authorizes  the  reijuirement  of  a 

"  'iij  j,„i  the  eou<lition  as  to  its  being  written 

,s11„t  opeu  to  ohjection.     7/1  n- 

V,n„rri/io«  <>/  ''^'-     ll,omO'<,    38 

k'urty,  sitting  ni  Vacation. 


A  rkiTl  and  the. 
Q.   B.   5<J4.— 


7.  Fiin-<  end  PcnaUicx.  . 

;  bylaw,  after  several  provisions  as  to  tavern 

tnst's  luu'l  the  conduct  of  taverns  under  them, 

(I'tliat  persons  wilfully  neglecting,  refus- 

„r  fiiiliu;,'  to  comply  with  the  pro  isions  of 

i.rei'eiling  clauses  of  this  '    -huv,  or  selling 

f  rttiil  without  license,  si.  be  liable  to  a 

L  „f  to,  or  failing  to  pay  vi.e  same  fsaying 

Uiiig  as  to  distress),  to  twenty  days'  imprison- 

»nt-Held,  tliat  s     much  of  the  clause  as 

(litcil  to  the  imprisoiiment  of  oft'en<lefs  on  fail- 

jt,,|„iyinusthe(|uashed.      //(  re  tlrvi/ dock  and 

Mmcipdntiiol'Otoimhcc,  12  Q.  B.  458. 

I A  clause  '"  "■  by-law  which  cancelled  the 
ttiiseof  a  person  convicted  of  the  infriiigement 
liv  law;— Held, beyond  the  authority  of  the 
loritiim.  Ill  '■''  Ilf'Uhf  v.  The  ('itij  nf  Toronto, 
l(\  1'.  4;)3  ;  Sinitli  v.  The  Cili/  of  Toronto,  11 
i  I  ik 

|Bv  the  first  live  sub-sees,  of  sec.  •24()of  CS.U.C. 

joi.city  councils  could  pass  by-laws  for  grant- 

itivHrn  licenses,  and  declaring  the  conditions 

I  be  c»m|)lied  witli  by  applicants,  &c.  ;  and  by 

ic,  'jril  every  person  licensed  was  compelled  to 

ihiliit  ill  large  letters  over  the  door  the  words, 

iLioeiisiiil  to  sell  wine,  beer,  and  other  spirit- 

Hs  ami  fermented  liipiors,'"  under  a  penalty  of 

By  '25  Viet.  e.  23,  these  sub-sees,  of  sec. 

i  wdie  repealed  its  regarded  cities,  and  the 

pc  pinvers  substantially  given  to  the  Boanl  of 

mniissioiiera  of  Police,  but  no  express  author- 

hoiiaas  by-laws  :— Held,  that  even  if  all  the 

Iters  (if  the  city  council  were  transferred  to 

I  commissiouers,  they  clearly  could  not  im- 

I  a  higher  penalty  for  not  exhibiting  the 

Is  prescribed,  than  provided  for  by  sec.  251  ; 

a  conviction  under  their  by-law  imposing  a 

i  of  ii  was  therefore  quashed,      licifuia  v, 

HRw,  26  Q.  B.  141. 


8.  Other  Re<julationi. 

Iiat  persons  applying  for  a  license  to  keep  an 

jAoulil  produce  a  certificate  from  four  muni- 

Selectors  residing  in  the  locality  where  such 

8e  was  to  be  kept  of  his  honesty  and  good 

b1  diaracter,  and  a  certificate  from  the  town- 

6  treasurer  that  he  had  deposited  a  bond  with 

1  treasurer,  made  in  favour  of  the  reeve  and 

Jwccesanrs,  approved  by  the  councillors  of  the 

1  in  which  such  tavern  should  be  situated, 


binding  him  in  £50,  with  two  sufficient  sureties 
in  £25  each,  to  abide  by  all  tiic  by-laws  of  the 
township  council  for  the  regulation  of  such 
houses  :  —  Held,  good.  lie  Grei/dork  and  the 
MiinidpalUij  of  Otonidiee,  12  Q.  B.  458. 

H  any  dispute  shall  arise  between  tho  guests 
!  and  the  inn-Kceper,  it  shall  lie  referred  to  any 
I  justice  of  the  peace,  whose  decision  shall  be  final 
I  as  to  the  ipiantum  of  the  charge  by  his  verbal 
I  order  : — Held,  unauthorized.  Baker  v.  The 
Munk'qtal  Council  of  Paris,  10  Q.  B.  (521. 

Held,  that  it  was  not  an  excess  of  authority  of 
a  committee  of  the  corporation  for  the  jmriiose 
of  granting  or  refusing  tavern  licenses  under  sub- 
sec.  1  of  section  24(i,  of  the  V.  S.  U.  ( ".  c.  54, 
to  compel  the  removal  from  over  the  door 
of  taverns  not  licensed  to  sell  liijuor  of  a  sign- 
board or  other  notice  of  such  license  being 
granted  them.  In  re  Briiiht  and  the  Corporation 
of  the  City  of  Toronto.  V2C.  \\  43.3. 

A  clause  in  a  by-law  of  a  town,  that  no  gamb- 
ling, profane  swearing,  blasjihcmous  or  grossly 
insulting  language,  or  any  indecency  or  dis- 
orderly conduct,  should  be  permitted  in  any 
licensed  tavern  or  shop  :  —Held,  valid,  as  being 
authorized  by  the  Municipal  Act,  see.  37!',  sub- 
sees.  33,  3(5,  and  by  the  general  police  power  of 
the  council.  It  was  held  no  objection  that  the 
by-law  contained  no  limit  to  its  dur.vtioii,  as 
that  was  determined  by  tho  statute  3!)  Vict.  c. 
2(5,  s.  2,  sub-8.  .3,  S3,  (i,  12.  In  re  Brodie  and 
the  Corporation  of  the  Toirn  of  Boirinanril/e,  liS 
Q.  B.  580. — Harrison,  .sitting  in  Vacation. 

A  provision  in  a  town  by-law,  that  no  billiard 
table  or  bowling  alley  shoul<l  be  licensed  or  kept 
in  any  such  tavern,  inn,  or  house  of  entortain- 
ment : — Held,  authorized  by  the  power  given  to 
the  corporations  to  regulate  billiard  tables  and 
bowling  alleys  ;  30  Vict.  c.  4S,  a.  .37'.),  subsccs. 
.3,  35,  3(5,  O.  In  re  Arkelf  ami  the  Coritorulion 
of  the  Town  ot  SI.  Thomas,  38  Q.  B.  51)4.— 
Hagarty,  sitting  alone. 

See  In  re  Neilli/  and  The  ('nrporation  <f  the 
Town  of  Owen  Sound,  37  Q.  15.  28!),  p.  3704. 


9.   Other  C<(.u's. 

Action  for  illegally  depriving  plaintiff  of  his 
tavern  license.  The  defendants  pleaded,  that 
plaintiff  carried  on  business  under  a  by-law,  the 
proNisions  of  which  he  had  infringed,  and  thereby 
his  license  became  forfeited.  Demurrer,  that 
defendants  had  no  power  to  p:iss  such  a  by-law  : 
Held,  that  no  action  can  be  brought  for  the  in- 
fringement of  a  by-law  till  one  month  after  it  has 
been  quashed.  Smith  v.  The  Corporation  of  the 
City  of  Toronto,  11  C.  P.  200. 

The  court  refused  a  rule  nisi  to  quash  a  by- 
law passed  eighteen  months  before,  for  licensing 
and  regulating  houses  of  public  entertainment, 
the  objectionneing  that  it  was  not,  before  the 
final  passing,  approved  by  the  electors.  In  re 
S/ieley  awl  the  Corporation  of  the  Town  of  Wind- 
sor, 23  Q.  B.  569. 

It  was  provided  in  the  by-law  that  the  holder 
of  a  tavern  or  shop  license  should  not  be  per- 
mitted to  sell  intoxicating  li(|Uor  at  any  other 
than  the  house  for  which  he  had  received  a 
license,  except  that  in  case  of  his  removal  to  au- 
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other  house  the  inspector  micht  endorse  his  per- 
mission on  the  license  :— HeM,  l)eyon(l  the  juris- 
tliction  of  the  council,  ns  being  an  exercise  of  the 
powers  transferred  liy  the  act,  39  Vict.  c.  26, 
8.  1,  O.,  to  the  board  of  license  commissioners. 
Hi:  liriidk  mid  Ihr  Coriioratian  vf  the  Town  of 
JioinmiiiriUi',  38  Q.  B.  580.-  Harrison,  sitting 
in  Vacation. 

See  lii'  O'niiiil  ami  the  Corporation  of  the  Touti 
of  (.•iiclpli.  27  Q.  B.  4<),  p.  3704. 


III.  Sellinu 


Liyron  Wrntoi'T 

TO   IiI(■I•:N^*K. 

1.    1(7(0  Unhle. 


OR  Contrary 


The  owner  of  tlie  shop  is  criminally  liable  for 
any  unlawful  act  done  therein,  in  his  absence, 
by  clerk  or  assiHtant ;  as,  for  instance,  in  this 
ease,  for  the  sale  of  litjuor  without  a  license  by 
a  female  attendant.  Sccus,  Semblc,  if  it  ap- 
pear that  the  act  of  sale  was  an  isolated  one, 
wholly  unauthorizod  by  him,  and  out  of  the 
ordinary  course  of  his  business.  Hi'i/hin  v.  Kintj, 
20  ('.  l"'.  24(i.  See  JIo</ill  v.  Mer'riJiM,  12  6. 
P.  2(!fl. 

Where  the  liusb.and,  the  occupant  of  the  house 
in  wJiiidi  the  sale  took  place,  was  in  gaol : — 
Held,  that  his  wife  might  be  convicted  under  ,37 
Vict.  e.  32,  s.  3."),  ().,  for  selling  liquor  there 
without  license,  h'tijiim  v.  W'illidinn,  42  Q,  B. 
462. — (Iwynne,  sitting  in  Vacation. 

A  conviction  that  one  (J.  V.  of,  &c.,  innkeepert 
after  the  hour  of  seven  in  tlie  evening  and  before 
the  hour  of  twelve  o'ch)ck  of  the  nighi;  of  Satur- 
day, itc,  in  and  at  his  tavern,  &c.,  being  a  place 
where  intoxicating  liipiors  are  allowed  to  be  sold 
by  retail,  did  unlawfully  sell  and  otherwise 
dispose  of,  and  permit  and  allow  to  be  drunk, 
&c.,  one  gliwsful  of  beer,  &c.  : — Held,  bad,  as 
not  necessarily  bringing  the  defendant  within 
the  class  of  persons  designated  by  the  statute 
32  Vict.  c.  32,  s.  24,  ().,  viz.:  "the  person  or 
persons  who  are  the  proprietors  in  occupancy, 
or  tenants  or  agents  in  oceup.ancy  of  the  said 
place  or  places,"  for  the  word  "  innkeeper  "  only 
amounts  to  a  mere  description  and  not  to  an 
averment  of  his  tilling  such  a  character  ;  and 
the  words  "in  and  at  his  tavern"  would  not 
necessarily  mean  the  proprietor  in  occupancy, 
&c.,  to  whom  tile  license  is  granted,  and  who 
alone  is  liable,  but  would  also  include  the  owner 
or  proprietor,  even  if  he  were  not  the  occupant. 
Quiere,  whether  the  conviction  charged  three 
distinct  offences.  Jicj/ina  v.  Parke,  23  C.  P. 
359.  See,  also,  litfrna  v.  Caixmaijh,  27  C.  P. 
537. 

See  lii'ijina  v.  Sutton  et  al,  42  Q.  B.  220,  p. 
3711. 


2.  Information  <.md  Conviction, 

A  conviction  under  40  Geo.  III.  c.  4,  for  selling 
apirituous  li((uors  without  license,  was  quoshe-l 
bfccause the  information  stated  that  "the  defen- 
;<i.nL  was  in  the  habit  of  selling  spirituous  liquors 
without  license,"  without  charging  any  special 
offence,  or  shewing  time  or  plaue,  nor  that  the 
Liquors  'tf  ere  sold  by  retail ;  and  also,  because 
the  cori<,'otion  directed  defendant  to  pay  the 
C(iSt6  o;  the  execution,  without  specifying  the 
amorut.     Rex  v.  Ferguson,  3  0.  S.  220. 


A  conviction  "that  A.  of,  Ac,  nicrcliant  i 
shop-keeper,  did,  within  tlie  sii.n  ,.  i,f  „,^  n\^^^  I 
months  now  last  oaat,  in  tlie  ycip  iifnrcJai,!  I 
&c.,  vend  and  self  a  certain  i|uaMtity  of  sinnt 
HOWS  li(|Uors  ill  less  (piantity  tlmn  cii,.  |,„;',[f  .  , 
wit,  one  pint,  Ac.,  without  licciisi'  furtlutiinr 
pose  previously  obtained,  contr.iiy  to  tijo  i', 
of  the  statute  in  such  case  made  aiwl 

Held,  bad  in  substance,  in  Ic 


ITi.Vl.KVl" 

■  ■  ,      ,  .,  ■'*''"'<  't 'li'iil'tlul  I 

under  which  of  the  statuti.-,  lOdcd  |||  .,  . 

6  Will.  IV.  c.  452  ;  (i  (!eo.  I  \.  ,..  ».  a,,',!  ,„rw„;t  | 

offence,  it  was  made.      Wilmni  v,  Unniliiil  d  „/ 

6  Q.  B.  227.  ' 

On  demurrer  to  an  .avowry  jiiitifyini,  mulcr 
a  conviction  for  selling  spirltiioiiM  lii|ii(ir.-i  wiili,,  > 
license,  and  a  distress  warrant  issinil  tlicriun 
Held,  1.  that  it  was  sutliciuiittu  state  the  ifltiice 
in  the  conviction  as  selling  " a ((Mtiiin  spiiituduj 
liijuor  called  whisky,"  tlion;,'li  tlir  dansi',  'Jii  % 
Vict.,  c.  51,  8.  254,  creating  tlic  otloiia.,"'s;,'vj 
"intoxicating  li(iuor  of  any  kind;"  f„i-  im,,;;. 
eating  li<iuors  and  spirituous  li(|ii(iM  aro  uscljj 
the  act  as  convertible  teriuH  ;  .uiil  in  tlicCi^t.iinj 
Act  of  the  same  session  whisky  is  iv(.'(ic'iii/f,laj 
a  spirituous  licjuor.  Jieitf  v.  Me  Wldnnir  d  dl 
27  Q.  B.  289. 

The  offence  alleged   was   .scllin«  "a  certiiul 
quantity,  to  wit,  one  iiiiit"  :     HeM,  sulluitnJ 
without  negativing   that   it  was  a  sale  in  tliJ 
original  jiackages,   witliiii   the  cxi^iiiptiun  in  j. 
252,   for  it  would  be  judicially  ii(itii,t'(l  tint 
pint  was  less  than  live  gallons  m-  twelve  linttlis, 
which  such  pack.igcs  must  at  least  emitaiii.  /', 

A  conviction,  for  that  one  11.,  on,  &c.,  "iljill 
keep  his  bar-room  open,  and  allow  ]vi.rtiis  ^)^ 
frequent  and  remain  in  the  .same,  cuntnirv  M 
law  :" — Held,  clearly  bad,  as  sliewiiiguootfcnwj 
Reifinaw  Iloijijanl,  .S0(,).  H.  1.V2. 

It  is  not  necessary,  in  a  convietion  fur  sill . 
liquor  without  license,  to  iiicntidn  tlie  statiitS 
under  which  the  conviction  took  ]ilace  ;  nurthaj 
it  should  apjtear  on  the  face  of  tiie  cnnviit'iJ 
that  the  prosecution  coinineiiood  within  twcnta 
days  of  the  commission  of  tlie  (iH'once.  nor  I 
specify  that  it  is  a  first  or  sooonil  dtlenoo;  nog 
to  whom  the  liquor  w.as  sold  ;  neither  is  itilligJ 
to  award  imprisonment  in  tlefaiilt  of  distress,  ioj 
Reifina  v.  Strachan,  20  C.  P.  182. 

The  conviction  was  under  ."?•_'  Vict.  c.  .'!'2,  O.J 
and  set  out  that  defendant  sold  spiritiimis  ]i(|ijoj 
by  retail  without  license,  stating  tiins  ; 
place  : — Held,  sufficient,  and  that  it  w,is  no| 
necessary  to  specify  kind  and  ([uantity.  Il"f4 
V.  King,  20  C.  P.  246. 

A  conviction  for  selling  liijuor  on  a  Siiml.iv, 
contravention  of  32  Vict.  c.  .32,  s.  "23,  0.,  omitteJ 
to  state  that  the  liquor  was  not  supplied  iiponj 
requisition  for  medicinal  purposes  ;— Held  ' 
ana    the  conviction  was  riuashod.    Ildiim  \ 
White,  21  C.  P.  354.     See,  also.  Mills  y.'Bm 
9  L.  J.  246.— Q.  S.— Hughes. 

The  quashing  of  a  by-law  under  which  ac 
tificate  lias  been  granted  and  license  issued  fJ 
the  sale  of  spirituous  liquors,  docs  not  mill 
the  license  ;  and  a  conviction  for  selling  withol 
license  cannot,  therefore,  under  these  cirnii 
stances,  be  supported.  Regina  v.  Staffonl, . 
C.  P.  177. 

F.  was  convicted  on  the  5th  February  befoj 
W.  R,,  a  justice  of  the  pe.ace,  "for  that  bed 


conviction  for  sellinj 
mnntidii  the  statoM 


ler  3l'  Vict.  c.  32, 0.j 
sold  spiritiKiiis  Yhfii 
le,  stating  time  ani 
anil  that  it  w.is  nof 
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I  on 
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i  lineii 


^iiiilayi  tho  19th  of  January,  sell  anil  receive 
; }  j'„ti,xii%vtiiij,' liijuor  at  his  hotel,"  ami  was 
'   mo  mill  I'l^tt,  to  be  paiil  forthwith,  ami  in 


„  5th  February  befoj 
eace,  "  for  that  lie  d 


r,";'itiiii/  liiiuors,"  &e.,   "the  same  being  the 

S  ,,ttVncu,"  &c.,    an.l  was   Hned   «100  and 

ts  iUiil  i"  ilufault  of  (liatrcsa  to  bo  imprisoned 

rri'itv  ih'.V*'     '^  oertilicate  of  the  iirst  nien- 

Iniieil  ciinviction  was  bt-fore  the  magistrates  on 

111, gioonil  ci.nviitioii.     There  wivs  also  evidence 

ftiicsaic  iif  liijiior  i)y  defendant  on  three  Hiin- 

tlvs  Imt  the  iiiforniations  did  not  alleBO  the 

imviiius  iill'fiicc.     It  was  not  shewn  whether 

iLiViiilaiit  was  lioena-jd  :— Held,   that  the  first 

Itcuvictiiiii  was  bail,  for  it  did  not  hIicw  whether 

litwas  fur  selling  without  a  license,  or,  having  a 

faiisc,  ?'"•  selling  *>»  Sunday  ;  and  if  for  sellniK 

gfitliiiut  a  license  it  was  bad,  because  it  awarded 

liiin.nsoimient  at  liard  labour  ;  and  if  for  selling 

to  Siimlav,  tlieii  because  it  was  not  alleged  to  be 

^  j,,^.„ii,l"(,lTenco,     Held,  also,  that  the  second 

leuiivictiiiii  wjvs  bail,  liecause,  if  for  selling  with- 

£iit  a  license,   the  line   was  beyond  what  the 

tatiite  wan-ants,  and  if  for  selling  on  Sunday,  it 

ir,isivit  shewn  or  charged  that  defendant  was 

iliiviiseil ;  anil  because  the  inforinatiun  did  not 

Wiw'e  the  two  previous   offences.     Jieijina  v. 

Yr,HrlK  34  (.>,  B,  403. 

A  conviction,  for  that  the  said  H.  "did  sell 

riiit',  hccr,  anil  other  .spirituous  or  fermented 

|i.n»i-s,  til  wit,  one  glass  of  whiskey,  contrary  to 

bw: "    Hclil,  1  ail,  tor  uncertainty,  as  not  shcw- 

jivlicthcr  the  ollence  was  for  selling  without  a 

Iwiisc  iir  iluring  illegal  hours,     linjina  v.  Hoij- 

wi  SO  y.  B.  15-'. 

A  cimvictiou  of  defendant,  M'ho  was  a  regis- 
iereil  ilruggist,  iiiaile  before  the  37  ^'ict.  c.  32, 
,  fur  selling  spirituous  and  into.xicating  licjuors 
lyrebiil,  to  wit,  one  bottle  of  brandy,  to  one  O. 
lataml  for  the  price  of  .?l.'jr),  without  having  a 
x'lisc  so  to  do  as  by  law  rcijuired  ;  the  said 
jpirituiius  and  intoxicating  liijuor  being  so  sold 
tr  "tlifi' than  strictly  medical  purposes  only  : — 
Belli,  valid,  for  he  w;is  not,  as  a  druggist,  autho- 
1  to  sell  without  license,  and  it  was  unneces- 
to  shew  that  he  was  not  licensed,  or  to 
toivc  any  excniptions  or  exceptions.  Semble, 
lat  jelling  a  bottle  of  brandy  is  selling  ])y  retail. 
fci/i/Ki  V.  Dunham,  35  Q.  B.  503. 

I A  loiivictioii  under  sec.  25  of  the  37  Vict.  c. 
(I.,  for  unlawfully  having  spirituous,  &c., 
Iquors  for  the  purpose  of  selling,  without  being 
Btiluly  licensed  thereto,  need  not  negative  the 
kciiutiuiis  contained  in  sees.  26  and  27.     The 

milty  enacted  by  sec.  52  applies  to  cases  where 
le  .let  eumplaiued  of  was  done  either  by  the 

fplicant  or  by  some  other  person.     Jier/ina  v. 

m,  3G  Q.  B.  84. — Gait,  J. ,  sitting  in  Vacation. 

|.\n  information  stated  that  defendant,  "a 
tensed  hotel-keeper  in  the  town  of  Peterborough, 
Id,  on  Sunday,  the  2nd  July,  1876,  at  the  hotel 
piipied  liy  him  in  the  said  town,  dispose  of  in- 
'licatiuL'  liquor  to  a  person  who  had  not  a  cer- 
'  ate  therefor,  &c.  ;  and  the  conviction  there- 
ider  stated  that  the  defendant  was  convicted 
|iilionthe  infonnation  and  complaint  of  J.  R., 
^  above  named  complainant,  and  another, 
pre  the  undersigned,"  &c.,  "for  that  the  said 
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defendant,"  &c.,  in  the  words  of  the  informa- 
tion : — Held,  that  the  person  to  whom  the  li(|Uor 
was  B(dd  slxmld  have  been  named  or  described  ; 
but  that  such  an  objection,  uniler  32-.33  Vict.  c. 
20,  s.  32,  1),,  which  applies  to  informations,  was 
(mly  tenable  on  motion  t  >  tjuash  the  information 
when  before  the  magistrate.  QuiiTe,  whether 
32-33  Vict.  c.  31,  h.  5,  I).,  which  enacts  that  no 
objection  to  any  information  for  any  defect  in 
substance  or  form  therein,  .shimld  be  aUowcd, 
W(mld  not  be  a  sutlicieiit  answer  to  the  objection. 
Hehl,  also,  that  it  sutliciently  apiicared  that  the 
hotel  was  a  licensed  hotel  at  which  liijuor  was 
allowed  to  be  sold  :  that  a  sale  "at  "  tlie  hotel 
was  eipiivalent  to  a  sale  "therein,  or  on  the 
premises  thereof;"  and  that  it  sufhciciitly  ap- 
peared that  the  defendant  was  "  the  projirietor 
in  occupancy  or  tenant  or  agent  in  occupancy." 
Held,  also,  that  the  wcn-ds  "  and  another  "  could 
be  treated  as  surplusage,  it  .apjiearing  in  fact 
that  J.  11.  was  the  only  complainant.  Jtiyina 
V.  ('avniiiiijh,  27  C.  1*.  5;$7.  -A.  Wilson,  sitting 
in  Vacation.  See,  also,  Jtcijina  v.  I'arlcf,  23  C. 
P.  359. 

A  convictiim  of  S.  &  1).,  under  .17  Vict.  c.  32, 
O.,  iis  anijudeil,  for  that  they,  trading  under  the 
name  ;aul  tirm  of  S.  &  I).,  in  their  bouse  of  pub- 
li';  entertainment,  did  unlawfully  keep  liijuor 
for  the  purpose  of  sale,  barter,  ami  tratlio  therein, 
without  the  license  by  law  ri;i|uireil,  and  adjudg- 
ing them  for  their  said  ollence  to  jiay  .*i4()  and 
costs  : — Held,  bad,  for  that  the  defendants  could 
not  be  jointly  cm  victeil,  nor  one  penalty  awarded 
against  them  jointly.  Held,  also,  that  such 
conviction  could  not  be  amended,  liajina  v. 
Sutton  et  al.,  42  Q.  B.  220. 

The  conviction  and  warrant  of  commitment 
for  selling  liijuor  without  license  contrary  to  .37 
Vict.  c.  32,  s.  24  O. ,  in  a  county  where  the 
Temperance  Act  was  in  force,  imposed  hard 
labour,  in  addition  to  the  imprisonment,  which 
was  not  authorized  by  either  the  Temperance 
Act  or  37  Vict.  c.  .32  for  the  first  offence  ; 
but  it  was  awarded  for  the  first  offence  by 
the  forms  in  the  schedule  of  40  Vict.  c.  18, 
although  there  was  no  mention  of  it  in  any 
part  of  the  statutes,  and  sec.  3(i  of  that  act 
enacts  that  the  forms  in  the  schedules  shall  be 
sufficient  in  all  eases  thereby  respectively  pro- 
vided for : — Held,  that  the  imposition  of  hard 
labour  was  not  warranted  by  its  mere  insertion 
in  the  schedules ;  but  that  the  conviction  and 
warrant  could  be  amended  by  striking  out  these 
words  under  40  Vict.  c.  18,  s.  23,  ().  It  was 
objected  also  that  the  warrant  did  not  negative 
the  exceptions  in  the  section  of  the  act  under 
which  the  defendant  was  convicted  ,  but — Held, 
that  this  also  might  be  amended.  Jtei/ina  v. 
Lake,  7  P.  R.  215.— C.  L.  Chamb.— A.  Wilson. 

Qutere,  per  Gwynne,  J. ,  whether  under  8ec+' ^n 
77  a  conviction  imposing  an  unauthorized  s* .. 
tence,  such  as  imprisonment  at  hard  labour, 
could  be  amended  on  motion  to  quash  by  striking 
out  the  words  "with  hard  labour."  Heyina  v. 
Lmvrence,  43  Q.  B.  164. 

A  conviction  for  selling  liquor  during  the  time 
prohibited  by  the  License  Act,  alleging  that  it 
was  for  a  second  offence,  imposed  upon  defen- 
dant a  penalty  of  $40,  and  in  default  of  sufficient 
distress  ordered  the  defendant  to  be  imprisoned 
in  the  county  gaol  at  hard  labour  for  ten  days  : — 
Held,  that  under  37  Vict.  c.  32,  s.  33,  R.  S.  O. 
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c.  181,  8.  .'>2,  the  previous  oflfence  need  not  be 
against  tlie  siinio  license,  but  may  be  against  a 
license  granted  for  a  previous  year  ;  but— Held, 
also,  that  the  conviction  was  invalid,  as  the  Act 
only  authorized  the  alternative  of  fine  or  im- 
prisonment as  a  substantive  punishment  for  the 
second  offence,  but  gave  no  jwwer  to  imprison  at 
hard  labour  for  non-payment  of  the  fine.  Held, 
also,  that  the  court  would  not  amend  the  convic- 
tion under  40  Vict.  c.  18,  s.  23,  R.  S.  O.  c.  181, 
8.  77,  as  it  could  not,  under  the  circumstances, 
aay  that  any  other  punishment  was  intended  by 
the  justices.  Quiere,  as  to  the  meaning  of  a 
power  to  fine  "not  less  than  $40."  licr/nm  v. 
Blad-,  43  Q.  B.  180. 

See  lie'ilna  v.   Tai/lor.  30  Q.  B.  183,  p.  3716  ; 
Jiegina  v.  Mabei/,  37  Q.  B.  248,  p.  3717. 


ation  i 


3.  Evidence. 

Held,  that  on  a  cliarge  for  selling  liquor  with- 
out a  license,  it  was  for  the  defendant  to  shew^ 
his  license,  not  for  the  informant  to  negative  its 
existence.     In  re  Barrett,  28  Q.  B.  559. 

The  informer  is  a  competent  witness  in  cases 
arising  under  .32  Vict.  c.  32.  O.  liegina.  v. 
Strachan,  20  C.  P.  182. 

On  a  motion  to  quash  a  conviction,  the  only 
evidence  ofl'ered  in  proof  of  the  magistrate, 
before  wliom  tlie  recognizance  in  this  case  had 
been  taken,  not  being  properly  qualified,  was  a 
certificate  purporting  to  be  under  the  hand  and 
seal  of  tlie  clerk  of  tlie  peace,  that  he  did  not 
find  in  his  office  any  qualification  filed  by  the 
magistrate  :  —  Held,  insuiiicient.  Reglna  v. 
White,  21  C.  P.  354. 

Held,  that  under  32  Vict.  c.  32,  s.  23,  0.,  it  is 
irregular  for  the  judge  who  tries  the  case  to  call 
a  jury  or  to  receive  depositions  of  witnesses  as 
evidence.  In  re  Brown  and  Wallace,  6  P.  R.  1. 
— C.  L.  Chamb.— Gait. 

An  information  under  37  Vict.  c.  32,  ss.  28  and 
34,  0.,  for  celling  intoxicating  liquors  on  Sun- 
day, was  held  to  be  so  far  a  charge  of  a  criminal 
character  that  the  defendant  could  not  be  com- 
pelled to  give  evidence  against  himself,  under 
the  36  Vict.  c.  10,  s.  4,  O. ,  which  authorizes  such 
evidence  in  any  matter  "  not  being  a  crime. "  A 
conviction  for  such  offence  obtained  on  defen- 
dant's evidence  was  therefore  quashed.  The  36 
Vict.  c.  10,  s.  4,  is  not  repealed  or  affected,  as 
regards  proceedings  under  the  Tavern  and  Shop 
Licenses  Act,  by  37  Vict.  c.  32,  0.  Beijina  V. 
Soddy,  41  Q.  B.  291. 


but  may  proceed  in  tliis  court  by  infr.n..,.     i 
Beginax.Tmjlor.mq.Km.        """'"""^  I 

Remarks  as  to  the  form  of  the  inform 
this  case.     Ih. 

After  an  appeal  to  tiie  sessions  from  a  conv' 
tion  of  a  magistrate   for  Belling  |ii|„„r  j^,-^^  "^' 
o'clock  on  Saturday  evening  iimUr  'm'\C\     i 
32,  8.  23,  is  confirmed,  a  i)r<)liil.itiim  tn  th.'  ,' 
sions   will  not  be   granted.     In  ,•,.  /;,.„„.   '' 
Wallace,  6  P.  R.  1.— C.  L.  {•hanil)._(i;,|,, '  " 

Held,  that  under  32  Viet.  c.  .S2,  s.  03  ,|    .. 
is  irregular  for  the  judge  who  tries  11  c.m'tMnll 
a  jury,  or  to  receive  dei)o.sitiniis  of  witius., ,' al 
evidence,  but  this  is  not  gronnd  fi,r  iiiDl]il,iti„n  I 


F.,  a  shopkeeper  licensed  to  sell  intcixii 
liquors  in  quantities  not  less  than  n 


I 


4.  Procedure, 

The  court  refused  a  mandamus  to  compel  two 
justices  to  issue  execution  upon  a  conviction  un- 
der 6  Will.  IV.  c.  4,  8.  2,  for  selling  spirituous 
liquors  without  a  license,  the  conviction  having 
been  founded  upon  the  written  statement  of  the 
informer,  and  the  oath  of  one  other  witness, 
there  being  a  doubt  under  the  statute  whether 
the  information  ought  not  also  to  be  on  oath. 
Regina  v.  McConnell,  6  0.  S.  629. 

Per  A.  Wilson,  J. — The  crown  is  not  obliged 
tinder  the  act  relating  to  the  s^e  of  liquors,  37 
Vict.  c.  32,  s.  44,  0.,  to  prosecute  before  two 
magistrates,  aa  a  private  individual  would  be, 


atinjl 

convicted  before  the  ))()lice  magistrate  nmicr  3T 
Vict.  c.  32,  ().,  for  selling  half  a  pint  of  wljiskJ 
contrary  to  the  x^rovisions  of  theaet,  ami  "witU 
out  the  license  therefor  by  law  re(jnireil. " 
appeal  to  the  General  !Se.s.sii)ns  of  the  peint  w, 
dismissed,   on  the  ground  that,  hy  sec.  .'."itL 
conviction  was  final  and  without  aiiin.il :-  HtM 
that  sec.   25  only  applieil  to  jiersdin  wh,, 
without  any  license  ;  that   F.  eanie  nn.lcr  * 
26  ;  and  that  by  sec.  ,3(i,  he  had  a  right  nf  a| 
peal.     Regina  v.  Firmin,  3.S  (I.  li,  ht,C 

Two  persons  were  convicted  of  selling  intflsij 
eating  liquors  without  license,  in  a  tnwn 
where  the  sale  of  intoxicating  Ii(|n(]r3  ami  thi 
issue  of  licenses  were  proliihiteil  uii'lir  thi 
Temperance  Act  of  1864,  and  a  meninmndiimol 
the  conviction,  simply  stating  it  to  have  licmi 
conviction  for  selling  liquor  withciut  a  liceiisj 
was  given  by  the  justices  to  the  aectisiil, 
application  for  writs  of  certiorari  to  reuKivt  tU 
convictions  for  the  purpose  of  (inasliini;  tliei 
was  refused  ;  for  even  if  the  convietinn  .slinail 
have  been  under  the  Temperance  Act  (jI  \fiA 
and  not  under  32  Vict.  c.  .H2,  ().,  it  wi.iiiilkij 
been  amendable  on  appeal  uiuler  '1\) &  ,'W \ic| 
c.  50,  if  the  appeal  in  this  ease  hail  imt  I 
taken  away.  Quaere,  wliether  the  cimvictioj 
lould  not  be  supported  as  it  stoijil.  StmH/ 
that  although  27  &  28  Vict  c.  18,  s.  3ti,  tiki 
away  the  right  of  certiorari  and  aiipeiil,  a  ca 
tiorari  may  be  had  when  there  is  an  alistiieeJ 
jurisdiction  in  the  convicting  justice,  (ir  a  oi 
viction  on  its  face  defective  in  anhstance,  Imt  ni 
otherwise.  In  re  Watts  and  In  re  Eiinnif 
R.  267.— C.  L.  Chamb.— G Wynne. 

The    defendant   having  been   convicttii 
selling  liquor  without  a  license,  the  dci»»itioj 
returned  to  the  court  by  a  convicting  niagistm 
under  a  certiorari  shewed  that  there  wa.s  no  e j 
dence  of  a  license  produced  before  him,  while  tl 
affidavits  filed  on  the  application  to  quash  statj 
that  the  party  had  a  license  in  fact,  ami  W 
duced  evidence  of  it  before  the  magistrate,  wa 
moreover,   himself  swore  that  he  believed] 
license  was  produced,  but  it  was  either  1 
proved  or  given  in  evidence  :— Held,  that  t 
return  to  the  certiorari  was  conclusive,  ami  t' 
the  court  could   not  go  behind  it.   ShjimI 
Strachan,  20  C.  P.  182. 

Laying  the  information  is  the  commeiiceiiij 
of  a  prosecution  before  a  magistrate.   See.  23 
32  Vict.  c.  32,  O.,  provides  that  "  all  prosecnti 
under  this  section  shall  be  commenced  m^ 
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,  J,  (inyg  iif  tor  the  commission  of  the  offence 
1  ftcr  the  ciuise  of  action  ftrose,  and  not  after- 
i  ' '  Is "  Tlie  information  against  defendant  was 
kC  on  the  mh  l)eceml)er,  1872,  laying  the 

Tnceon  the  lUth  Decem»)er.  On  the  15th  of 
it    nrv   1873    "*  summons  was  is8ue<l  on  the 

Jforinition,  and  on  the  «Oth  the  defendant  was 
iLl  and  convicted  :— Held,  that  the  prosecu- 
I  im  WW  eomniuneed  |in  time.     Retjina  v.  Lm- 


5.  CoiiiproviMing  the  Offence. 

\  proseciitinn  for  selling  whiskey  without  a 

llict'iise  cannot  he  compromised  without  leave  of 

[the  cd'irt,  and  tlierefore   cannot   be   referred. 

Iwhere,  altiiough  the  offence  was  not  submitted, 

lit  wa8  tried  by  the  arbitrator,  in  order  to  deter- 

niiie  the  lialiility  of  the  parties  as  to  costs,  so 

jMc'li  of  the  award  was  set  aside.     In  re  Fnuer 

f^AMt,  1  L.  J.  N.  S.  3l'4.-P.  C.-A.  Wil- 

m. 

A  conviction  under  Tt  Vict.  c.  .S2,  s.  39,  (>., 
JhJt  one  M.,  tlie  defendant,  did  unlawfully 
httemiit  and  (itf'er  to  compound,  and  offer  to  com- 
hmmise,  compound  and  settle  with  one  R.a  cer- 
tiiii  iiti'ence  with  which  the  said  K.  had  charged 
Ihc  said  M.,  fill'  selling  spirituous  and  intoxica- 
ting lifjuora  witlK)ut  a  license,  with  a  view  of 
itoiiping  or  liaving  the  said  charge  dismissed  for 
taiit  of  prosecution  :  -Held,  bad,  and  quashed  ; 
',  For  not  allowing  t'  it  M.  was  a  person  who 
ail  violated  any  of  tin  provisions  of  the  act ; 
For  stating  the  charge  in  tlie  alternative— 
iitha  new  of  stopping  or  having  the  charge 
Imisscd  ;  3.  For  adjudging  the  defendant  to 
tava  sum  for  costs,  without  s.aying  to  whom. 
(f;/;«ii  V.  Mahtii,  37  Q.  B.  248. — Morrison,  sit- 
bg  iu  Vacation. 

j  Sse*  Utij'ma  v.  Bmifdman.  30  Q.  B.  553,  p.  091. 


6.  Other  Cases. 

\  Xo  penalty  can  now  be  recovered  for  selling 
jiiuor  without  a  license  from  the  Governor  or 
[leiitenant-Governor,  under  the  Imperial  Act, 
1  Geo.  III.,  c.  88  ;  for  the  issuing  of  such 
senses  depends  on  the  Municipal  Act,  22  Vict. 
[99.   Andrew  \.  While,  18  Q.  B.  170. 

[Under  the  Municipal  Act  of  1866,  sees.  249, 
,  a  person  holding  a  shop  license  for  the  sale 
lii|Uoi's ;— Held,  punishable,  for  selling  liquor 
;  his  shop  in  quantities  less   than  a  quart. 

fcjiiia  V.  Fmdkuer,  26  Q.  B.  529. 

[_A  license  to  sell  spirituous  liquors,  whether  by 
'or  retail,  is  now  necessary  under  32 
pet  c  32,  0.,  either  in  the  case  of  a  tavern  or 
kop,  and  in  the  case  of  a  shop  it  must  not  be 
isnmed  on  the  premises  or  sold  in  quantities 
I  than  a  quart.  Therefore,  the  sale  of  a  bottle 
[gin  without  a  license  is  contrary  to  law  ;  and, 
mble,  that  even  if  a  license  be  necessary  only 
M  sale  by  retail,  the  sale  of  a  bottle,  value 
f  cents,  would  be  a  sale  by  retail.  Ren'ma  v. 
Kkn,  20  C.  P.  182. 

gerGwynne,  J.,  that  although  no  new  by-law 
Jdbeen  enacted  by  the  municipality  under  sec. 
|inb-8.6ot32Vict.  c.  32,  O.,  the  applicant  was 
find  to  have  paid  for  the  license,  which  he  had 
llMt  obtained,  the  amount  due  under  the  by- 


law then  in  force  under  the  previous  act,  and 
that  the  payment,  after  complaint,  but  before 
judgment,  of  the  sum  fixed  by  the  latter  act  did 
not  enure  to  make  the  license  valid  from  its  date. 
Ih. 

A  brewer  licensed  as  such  by  the  government 
of  Canada,  under  31  Vict.  c.  8,  I).,  requires  no 
license  under  the  Tavern  and  Shop  License  .^ct 
of  Ontario,  32  Viet,  c.  32,  s.  1,  as  amended  by 
.33  Vict.  c.  28,  for  selling  ale  maiiufacturcil  at  his 
brewery.  The  clause  allows  the  selling  by  wh(de- 
sale  only,  "in  casks  or  vessels  containing  not 
less  than  five  gallons  each."  Quiere,  whether  a 
sale  of  more  than  five  gallons  put  up  in  ijuart 
bottles  would  contravene  the  act.  Semhle,  not 
for  that  the  object  was  to  prevent  sales  of  leas 
than  five  gallons.  Whether  the  statute,  if  ap- 
plicable to  licensed  brewers,  would  have  been 
within  the  power  of  the  IVovincial  IjCgislature, 
was  a  (juestion  raised,  Imt  not  decided.  H<-ijiua 
v.  Seott,  .34  Q    B.  20. 

The  defendant  appealed  to  the  (leneral  Ses- 
sions, which  Wivs  the  jjroper  appeal  under  the 
Temperance  Act : — Held,  that  the  appeal  should 
have  Ijcen  to  the  judge  of  the  County  Court 
under  the  Licensing  Acts,  and  that  his  appeal 
therefore  formed  no  ground  for  discharge  from 
imprisonment.  liii/uKi  v.  Lake,  7  P.  II.  215. — 
C.  L.  Chanib. — A.  Wilson. 

The  .32  Vict.  c.  32,  as  amended  by  33  Vict.  c. 
28,  O.,  (now  repealed  by  37  Vict.  e.  .32,  O.,) 
enacted  that  no  certificate  for  a  license  shoulil 
be  granted  to  any  applicant  until  the  inspector 
should  have  reported  that  the  proper  accom- 
modation, &c.  ;  and  any  inember  of  a  municipal 
corporation  who  should,  contrary  to  the  act, 
cause  a  certificate  to  be  issued,  was  subject,  on 
conviction  thereof,  to  be  fined.  B.  applietl  for 
a  licen.se,  at  a  meeting  of  the  council,  on  the 
28th  February,  but  the  inspector  reported  that 
his  premises  »vere  insufficient,  the  defect  being 
the  want  of  a  step  in  the  stairs.  A  niiuute  wiis 
entered  that  the  license  should  be  granted  as 
soon  as  he  produced  the  inspector's  certificate, 
and  defendant,  the  reeve,  signed  a  certifiwvte 
and  gave  it  to  the  clerk,  instructing  him  not  to 
hand  it  over  until  he  had  received  the  iiisiiec- 
tor's  certificate  ;  this  was  received  on  the  2nd  of  , 
March,  and  the  certificate  then  given  to  B. : — 
Held,  that  there  had  been  no  breach  of  the 
statute,  and  a  conviction  of  defendant  was 
quashed.  Heijinax.  I'atun,  35  Q.  B.  442. — Rich- 
ards, sitting  alone. 

The  40  Vict.  c.  13,  must  be  construed  either  as 
providing  that  a  wholesale  license  must  be  taken 
out  in  municipalities  where  the  Temperance 
Act  of  1864  is  in  force,  for  the  (puantities  to  bo 
sold  therein  under  that  act,  and  making  a  sale 
thereof  without  license,  a  contravention  of  the 
24th  and  2.'jth  sees,  of  37  Vict.  c.  32,  C,  as  a 
selling  by  wholesale  without  license  ;  or  as  pro- 
viding in  addition  that  a  sale  in  such  munici- 
palities of  the  quantities  prohibited  by  the 
Temperance  Act  should  be  a  contravention  of 
the  said  24th  and  25th  sees.,  as  a  selling  by  re- 
tail without  license.  Where,  therefore,  the 
defendant  was  convicted  for  selling  liquor  by 
retail  without  a  license  in  a  municipality  where 
the  Temperance  Act  was  in  force  : — Held,  re- 
versing tne  formal  judgment  of  Wilson,  J.,  (7  P. 
R.  215)  that  the  conviction  was  invalid,  and 
must  b<B  quashed,   for  if  the  former  were  the 
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iiitfiitioii  of  till!  logisliitiuu,  tlu'ii  tlio  c'lmviutidii ;  tliu  jury  tliat  tlio  "lufc^inliuit  wiw  n's|Kinsj|,| , ; 

ftKDiit'H  (Imr  kwjK'r's)  (lets,  iilthdii^l,  ,l'J   ■■ 
direct  udiitraventioii  of  IiIh  ('<iiiiiii,'iiii|  ,.„,,"'"' 

llUUHtioll  of  COIIIlivilIKU!  OI>   llufcilll.'iMtM  ' 


wiiM  Ixiil,  iiH  it  wuM  for  Hi'lliii;^'  l>y  rtitiiil  \iii(lvr  a 
])roviHioii  of  till!  liiouiiHi!  Act  not  in  force  whoru 
tliu  (!oiivit'tion  wiiH  niiulti ;  and  if  the  latter,  tliu 
tliu  IcgiHlnturi!  wcru  exceeding  their  powers  in 
directly  legiHlating  on  criniiniil  liiw,  and  uniictiiig 
criminal  procedure  for  tiie  puniHiinient  of  otl'cn- 
ces  iigiiinst  the  'renipurivnco  Act.  Jdyiiia  v. 
Liikr,  4;»  q.  H.  515. 

To  im  ai'tiiin  on  the  common  counta  for  goods 
Bold  and  delivered  defendant  |)lt'aded,  hh  to  so 
much  of  |ilaintilt"M  claim  an  in  for  intoxicating 
liipior^,  »^c. ,  that  defendant  was  not  the  hohler 
of  a  lii'cn.se  authorising  him  to  sell  HpirituouH 
nn<l  malt  liijUorH,  but  waH  accustomed  to  Hell 
Huch  liipiorn  witliimt  license,  and  the  plaintiff 
veil  knowing  this,  and  with  the  intention  uf 
aiding  and  enalding  the  defendant  to  carry  on 
Buch  illegal  traffic  as  aforesaid,  sold  to  the  defen- 
dant large  (iiiantities  of  spirituous  and  malt 
liquors,  whicli  are  part  of  the  goods  for  which 
thi!  plaintilV  seeks  to  recovt^r.  Thi!  arbitrator  to 
whom  it  was  referred  to  lind  the  facts  for  the 
opinion  of  the  court,  found  that  \\hile  the  de- 
fendimt  was  accustomed  to  and  diil  sell  such 
liipiors  without  a  license,  the  plaiiitiH'  knowing 
this  sold  to  the  ilefeudant  intoxicating  liijuors, 
&c.  :  -Held,  that  the  ])lea  was  bad,  bceau.-e  by 
the  l.iei'UMe  Act  and  other  enactments,  there  was 
a  class  of  persons,  to  wit,  druggists,  iVc. ,  who 
niiglit  sell  without  license,  and  the  plea  did  not 
allege  that  defendant  was  luit  one  of  such  class  ; 
and  that  the  tinding  of  the  arbitrator  tlid  not  go 
as  far  as  the  plea,  tor  that  it  was  (piite  consis- 
tent with  the  tinding  tliat  the  li<iuor  was  sold  to 
•lelendant  for  his  own  consumption.  Kvlli/  v. 
£„)•/,  'Jit  C.  r.  477. 


IV.  C'LosiNo  OS  Days  oi"  Election. 

The  ('.  iS.  V.  c.  li,  8.  8!,  enacts  that  every 
hotel,  tavern,  and  shoj)  in  which  spirituous  or 
fermented  liijuors  or  drinks  are  onhnarily  sold, 
shall  be  ehwed  during  the  two  days  appointed 
for  polling,  "  in  the  same  manner  as  it  snould  be 
on  Sunihiy  during  divine  service,"  and  that  no 
spirituous  or  fermented  liipiors  or  drinks  shall 
be  sohl  or  given  during  the  said  period,  under  a 
penalty  of  iiiltH)  for  either  otlence.  In  an  action 
tor  ])enaltie8  under  this  act  for  both  otlenees, 
claiming  .iJilOl)  ftn-  each  in  separate  counts  : — 
Held,  atiirming  the  judgment  of  the  (./'cmnty 
Court  on  dennirrer,  that  the  prohibition  is 
absolute,  not  restricteil  by  any  saving  in  other 
statut  ;s  ;  and  that  a  plea  to  the  whole  declara- 
tion, that  the  liipiors  were  supplied  to  travellers, 
would  be  bad  also  as  an  answer  only  to  the 
second  count.  Held,  also,  that  a  plea  that  there 
was  not  when  the  act  was  i)as3ed  any  law  of  the 
land  requiring  taverns  or  hotels  to  he  closed  on 
Sunday  during  divine  service  was  bad,  for  the 
Municipal  Act,  C  S.  C,  c.  54,  s.  254,  does  so 
require  in  Upper  Canada ;  and  if  true  the  absence 
of  such  a  law  would  fomi  no  defence.  In  such 
an  action  the  declaration  should  not  be  in  th  t 
disjunctive,  for  not  keeping  the  hotel  or  tavern 
closed,  and  giving  or  selling  spirituous  or  fer- 
mented liijuora,  &c.,  Widderjkkl  v.  Metcalfe,  21 
Q.  B.  247.  The  judgment  appealed  from  is 
re^)orted,  8  L.  J.  74. 

In  an  action  for  penalties  under  the  statute, 
C.  8.  C,  c.  ti,  s.  81,  prohibiting  the  selling  of 
liquor  on  polling  days,  the  ju(%e  having  told 


witliHtatiding  his  (command  to 
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not  having  been  left  to  the  jury,  a  new  tri'il'"'' 
ordered  without  costs.  Ilmiifl  v.  J/,, •,■,/,■  ;;"i^ 
C.  IM'(!!».  ■'"''- 

Hchl,  that  the  Cimnty  Cnurt  lias  juri„l„(, 
III  an  action  for  the  penalty  imp<i«uil  l,y  ^,,,.  ".^ 
v.,  e.  ti,  for  selliiiu  spintuuiw  „r  i,r 
liquors  (Ui  p.dlllig  days.  /„  ,„  j,„,  , 
iij  till',  ('oilllll/  <,'iilirt  <>/  III''  *  iiiiiihl  iif  Kl'ihi  I/,,, 
I'linm-  of  Mi'Irillj'i'  v.    Wiililijiilil^  {•>  ('    |''  .(n"  ' 

Semble,  per  Draper,   ('.  .F..   , turv  tn  the  I 

oinniim  expressed  b^y  Mr.  ■Insticc  (iwyi,,,,,  .^^  ,| 
trial,  that  sec.  (>(}  ot  \V1  Vict,  c.  -Jl,  ('».,  ,|,„j,t  | .  ] 
constriietl  distributively,  and  tii.it  iimier  it  tlM 
penalty  may  be  inllicted,  I.  on  a  tivim  kiri^r^ 
&c.,  who  (h)es  not  keep  his  tavirii  i'IhsimI  diiniwl 
the    hcmrs   of   polling,    and   •_>.  mi  .my  |,ur,„ii 
whether  a  tavern  keeper,  Ac.,  or  iiiit.Hli,,  ,(.i|jj 
or  gives  drink  to  another  within  thii  tiiiicimill 
place  specitied.      //c   IAiii-hIh   l-ll<rth,i,  ~.l!,,l;,-i  ,•  I 
AV(7««,  12  L.  .1.  N.  S.   1(11.  ' 

Held,  I.  That  the  see.  (Id  (if  .'{•_>  ViLt.c.  •.'1,(1. 
is  limited  in  its  ellcct  to  tavern  keepii'.s,  4^.  «i,,',| 
alone  can  sell  or  give  liquoi- so  a.s  t(i  iivniil  tliJ 
election.      Draper,  ('..!.,  dissented,  luiMin  .  tliatl 
sec.  (S(!  extends  to  all  persons  «  Ihi  sill  (n-  ,njl 
li(pior  ill  a  tavern.     2.  'I!. it  tlie  woiilsnf  tin' 
tion  "municipalities  in  wliieh  llie  |Mills,ir,.  lul 
and  "within  the  limits  of  siuli  iiiiiiii(i|,alitvi''| 
are  not  contined  to  the  iiiuiiiciiiality  in  \\\i\ 
are  held  the  polls  at  which  the  votors  « Im  ,ir« 
treated  are  entitled  to  vote,     TJu'  |ir(p|ii!)iti(in| 
extends  to  the  selling  or  giviiiH  lii|ii(ir  witliiJ 
the  limits  of  any  niuiiici))ality  oi  tlie  riiliii.' 
which  a  ])oll   is   being   held,   iireHpcctivi'  h\'{\A 
person  to  whom  the  liipior   is  siild  nr  givt 
Furi'iivll  V.  lirini'n,  Soiilli  (hilnrin  Eluiioii  !''L 
J.  N.  S.  21(j.— K.  C.  -Draper. 


V.    Ml.SCELLANKOI'S  Casks. 

The  24  (leo.  11.  c.  <<(>,  disallowing  the  s.il 
spirituous   liijuors  at  one  time  of  (|Uiintitii: 
leas  value  than  twenty  shillings,  tiiiiu  cuiLsiiiiiej 
out  of  the  shop,  is  not  in  force  in  this  ]ii(iviii(( 
Li'ifli  V.   W'iUli,  51).  S.  101  ;  llnwlhiw  lUn 
«  0.  S.  452. 

The  court   refused  to  interfere  ))y  niainlinM 
to  compel  the  inspectors  of  licensees  to  ex.iiiiiii 
a  certain  house,  fitted  up  by  the  a|i|ilioaiit  al 
saloon,  and  to  grant  him  tlie  pruiier  toi'tiiiia 
if  he  should  be  found  to  have  coniplieil  with  t 
by-law  of  the  municipality  in  tliat  liohalr. 
re  BuJcUr  v.  llenxon  tt  al.,  12  i).  li.  1,'t!). 

Mandamus  refused  to  a  magistiate,  to  ievo|| 
a  certificate  granted  bj'  him  at  an  adjoun 
Quarter  Sessions,  authorizing  the  issue  ofl 
tavern  license  to  A.  B,,  for  keeping.i  tineraf 
the  township  of  Vaughan,  the  ccrtiHciite  liaiif 
been  granted  in  contravention  of  a  bylwj 
the  municipal  council  of  Vaughan,  Hri'M  I 
rel.  Oambk  v.  Burnaldeet  al.,  SQ,  B.  203, 

Declaration,  that  on,  &c..  an  iafomiatiooj 
oath  was  laid  before  M.,  justice  of  theiw 
against  T.  J.,  for  having  within  six  months « 
spirituous  liquors  to  persons  therein  namaU 
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tf,le(;raph. 


„rv  to  th«  "tfttiitc  :  1 


that  iiaifl  M.  unmirKmjd  tliu 

I  i^wliuiM'l""""'-'"'  ''"f'""  "'"''  ^'•'  ''"fi!">l'">t. 
ithcriiftniiil  juHticoB  ;  omlthat  »aiil  jiiHtiocH, 

loir 

t '  t<i  rtit'irn  H\ioh  conviction  to  tho  then  next 

ueiuTiil  yniirtcr  ScHHions  of  the    ikjivcu 

^       .  ...  t.   .i..r I.. .^4    .i:,1    ,...^    .....tr.. 


unnii  iuriwiii'tion  in  the  itrenuHea,  convic 
'„,ii,,i,l<.llVm,e,  whereniM.n  it  hucanie  tl 

l„nlOt  Hill  ' .,„i,.f  ,.11    f„  f»i.,  Hir.li  II 


!il' 


dill  not  inaite 
of  an   oH'eiice 


r:Ifo;;-*..;>ct.lefon..ant 
ri'turn:     W'i'l   tliat  proof 

liv-law  "f  the  nniniiipality,  and  a  con- 

Hiu'h  liy-law,  waH  not   HnlHcient 

k'cl.iratiim.     Sjillliiiic  v.    Willoii,  4 


.  ivll    UTllIt''" 


M' 


:S(i. 


\  iii.'iii  iii'iy  ''''  ""  i"l^l'l;•Jl•^;^  thoiigli  he  taite 
'kviw  ill  thi'  iiaiiie  of  anotiier.     MrKui/ 
5  !„ .).!»!.     ('.('.     Matkeii/,ie. 


that  a   warrant  might  ihhmu 
.  (!.,  and  all  otIierH  found  and 


.ill!  :l 

,.  Ilnini, 

iiiii'  H.  i.'iiil  an  information  hefore  (i.,  a  police 
[  ni,vMstrato,  statinj,'  tliiit  one  I'.  <!.,  the  i<ee])er  of 
i   j.^ycri,  iliily  lici'iiHcd,  Jtept  a  diHorderly  house, 

Lc,  anil  i.niyi' 

awiiii't  the  Hiiiil  I 

iii.rriieil  in  lici'  limiwe.     A  warrant  wan  accord- 

liii'lv  uiantoil  liy*'-  directed  to  thu  chief  con- 

[lUlilf  anil  all  "other   constables  of  tlie  city  of 

[j„i.i,„t(i,  4c,,  ciiiiiinaniliiig  tlieiii  to  ajii>rehend 

(|r«.  (;.,  "mill  all  otlicrs  found  and  concerned 

[iiilur  iimise,  to  answer,"  Ao.      Under  this  war- 

Liit  the  liefeiiit.'Uits,  except  H,  &  ( ■. ,  went  to  the 

liai.l  liousi.' at  nine  o'clock  of  a  certain  evening 

liiiil  .irrt'steil   I',  (i-  and   several  otlier  persons, 

mdiu'whniii  was  tiie  plaintitl',  a  travtdlcr,  who 

lieut  U>  tiie  liiiiise  as  a  guest.     There  was  no 

Idistiir')*"'-'''  wliatever  in  the  house  tiiat  evening. 

Onmntiiiii  to  act  aside  a  nonsuit — Held,  tliat  de- 

Iftiiilaiit  K.  having  heen  in  no  way  connected 

»itli  tiie  arrest  of  jilaintiH',  tho  nonsuit  should 

btaiiil  aH  rej;arils  hiiii,  init  should  he  set  aside 

Lil  II  new  trial  granted  as  to  all  the  other  de- 

Benilants,    CliUtiid  v.   JMiIiikoii  ct.  id.,  11  C  P. 

liif;. 

.\n  innkcennr— Hehl,  not  a  trader  within  the 
deaniii"  of  tlie  Insolvent  Act  of  18()!).  ]l<iniinn 
,.ChrUni,'2iC.  P.  2!H. 

The  iilaintitt'  leased  a  tavern  to  defendant  for 
llrii'  years  at  a  rent  of  iiMOO  a  year,  p.ayahle 
kuarteily,  "the  said  lessor  to  aUow  tlie  said 
es.«c  tiie  amount  he  has  to  pay  as  license  fees 
lut  iif  the  lirst  quarter's  rent  in  each  year. " 
le  hceiise  fee  wlieii  the  lease  was  executed, 

I  tor  Rome  yuai  s  previously,  was  .?85  ;  hut  in 
iie  fiilhiwing  year  it  was  raised  to  JJSOO  : — Held, 
m  the  lessee  could  claim  no  allowance  beyond 
lie  first  quarter's  rent,  the  lessor  being  only 
jonml  to  allow  the  fee  provided  it  did  not  ex- 

«sl  such  rent.  }['rUlv.  Shaiinan  etuL,  4IQ.  B. 
1(9. 


TAXATION. 

.  Of  Co.st.s— iS'fe  Costs. 

.  Of  ArroRNEY.s'  and  Solicitors' 
Attor.sev  and  Solicitor. 


Bills — See 


TAXES. 

I.  Municipal— 5ee  Assessment  and  Taxes 
—Municipal  Corporations. 

I II.  School  Rates— iS'ee  Public  Schools, 
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III.  Statitk 

Ta.\k-<. 

IV.  A.><   Bktwkk.n  Landlokd  and  Tknant  — 

.SV*  l,ANDi,iii(i>  AND  Tknant. 

V.  Sale  ok  Land  kou. 

1.  (iiinralli/  -.SVr  Asmkssment am>Taxks. 
'2.   Doinr  on  -iSVc  l)owi;ii. 
VI.  CrsToMs  and  Kxcisk  -See  I{kvi:sik. 
VII.  St  A  MI'S, 

1.  On   Bills  ok  Notks      .SVc  Bills  ov 

KxcilANdR  AND  I'lloMISSuHV   NolKS. 

2.  l.ws—Si-e  Law  Stami's. 


I. 

IF. 
III. 


TKLK(iUAPII. 

NkULIOKNCE  ok  (/'oMl'ANIKS    IN    rilK  TltANS- 

.Mi.ssioN  OK  Mr.ssAiin.s,  ,'1722. 
Ml.SCKLLANKorS  Casi'.s,  .'{72-I. 
MakINO  CoNTKACTS  IIV      Sir  ('oNIUAcr. 


1.    NkOLIOKNCK    ok    flo.MI'ANIKS    IN    TIM'.    TltANS- 

MISSION  OK  MkhiA(1i;s. 

Tho  plaintifl,  a  ship  owner,  having  ))eeii  in- 
duced iiy  defendants'  error  in  tho  traiiHiiiisMion 
of  a  message  to  suppose  lu;  could  obtain  a  cirgo 
of  8,000  instead  of  H,(I(M)  Imshels  of  wlicit  from 
(Jhathani  toO.swego,  abandoned  a  coiitrart  tura 
cargo  from  Detroit,  and  sent  his  veRsrl  to  Chat- 
ham, whence  it  sailed  with  .■1,(MM>  busiiils  only  : 
— Held,  that  the  damages  which  naturally  re- 
sulted from  tho  defendaiitfi'  breach  of  duty  were 
the  expoimcB  of  sending  the  vessel  to  ( 'hathani 
and  back,  and  that  the  plaintitl'  wa-i  not  entitled 
to  the  profit  ho  miglit  have  made  finni  carry- 
ing the  8,0(K)  l>uslielH.  Laiic  v.  Monln-.il  Tik- 
(jniph  Co., '27  V.  P.  2.S. 

Defendants  fiwned  a  telegraph  extending  to 
Butt'alo  only,  but  in  their  ["riiited  hamiliills  they 
advertized  their  line  as  "connecting  with  all 
the  principal  cities  and  towns  in(!anaila  and  the 
United  States,"  and  they  received  the  charge 
for  transmission  to  pl.aces  beyond  their  line. 
Tho  plaintitl'  had  some  flour  in  tho  hands  of  N., 
his  agent  at  New  York,  and  about  'A  p.  m.  on 
the  23rd  of  November  delivered  to  defendants 
at  Hamilton  the  following  message,  addressed 
to  N.,  paying  the  charge  to  New  York  :  "  Am 
disposed  to  realize— sell  L.'iOO  barrels. "  In  an 
action  fornegligence  in  transmitting  and  deliver- 
ing this  message  at  Now  York  : — Held,  that  the 
only  negligence  shewn  was  in  delivering  the 
nieasage  at  New  York,  and  if  defendants  were 
liable  for  that  they  would  not  bo  answerable  for 
loss  caused  by  a  fall  in  the  market,  but,  under 
the  evidence  set  out  in  the  case,  for  nominal 
damages  only.  Per  liobinson,  (J.  J.,  and  Mc- 
Lean, J.,  defendants  could  not  bo  held  liable  for 
delay  beyond  their  own  line,  but  were  bound 
only  to  transmit  the  Message  to  Buffalo,  and 
hand  it  to  the  American  company  there,  paying 
the  charge  to  New  York-  Per  Burns,  J .,  that 
defendants  were  liable  as  upon  an  iimlertaking 
to  transmit  the  message  to  New  Y'ork,  and  de- 
liver it  there.  Stevenson  v.  Montreal  Telegraph 
Co.,  16  Q.  B.  530. 
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3723  TKMI'KUANCE  ACT,  1H04.  .,., 

'I'lic  iilaintid'  Hunt   a  tolt'Kraiii  tiy  (lufuinluatu  I      Wliorn  onu  I''.,  iit   Haiiiiltnii,  ililiitn.,! . 
fniiii    ihuiiiltiiii,  iiiIiIi'i'mhimI   to  oiiu  ](.,  at   Nuw  |  fuiiilaiitx   a   inoMMk^it    to    liu  triiijniiiitti.,|  >  '  " 
Viirk,  u|iiiii  iiiio  <it  tin;  lilaiik   I'omim  furiiiNliuil    )>laiiitill'  at   Wukt'lit'lil,    MaHN,,    iMvinii  t"   !' 
Iiy  (Ii'I'i:ii<I.'uiIh,  wliit'li  lu^   liail   Iktii  acciiHtiiiiiud    traiiHiiiiHMiini,   ami  iloft'iuiiiiitH  iniU',l  tn  iTi 
to  iiMo,      'I'liu   tci'iiiM,    |ii'iiiti!il  on   till)   form,  on    tliu  tuuuu  to  tliu   pluintitl':     Hi  IJ,  mi  ,|^.„  .'^'^'^ 


wliii'li  till!  uonipaiiy  recuivi'il  tin:  nu^Hat^u,  wuro 
-  alti'i'  .slatiiiu  lliat  to  ^'iianl  auiiinHt  miHtaki^H, 
thu  Muiiilci'  ot  a  nii:HHii;L(ii  hIioiiIiI  onlor  it  to  l)u 
rtipu/itiMl,  tliat  in,  tulc^ntplu'il  tuu'k  to  tliu  origi- 
nating ollii;u,  tor  wliich  an  aiiilitioral  cliargu 
wiimIiI  111'  iiiaiU-  that  tin;  I'oiiniaiiy  woiiM  not  ou 
lial)io  lor  niistaki'M  or  liclayH  in  tliu  itulivory  of 
uiiruiifjitril  mcHMagt'H,  hcynml  tin;  amount  ro- 
cuiviMl  for  Huniling  tliciii  ;  "and  tlio  t'onipany  iH 
lit'ivliy  iiiailu  till)  a^'oiitM  of  tin.'  Hi'iiiler,  without 
lialiility,  to  fiirwiiril  any  iiu'HHa>;<!  over  thu  linoa 
of  any  otlitT  ('(iniiiaDy  m  lii!ii  nuccHxivy  to  ruauh 
itM  ili'Htinaliiin. "  'I'liu  plai  ill' miiuiI  ilufunilantH, 
allc'^in^  that  tliu  nicHnagu  wan  iiuvur  ruucivud, 
and  that  l>y  di'IViidantn'  iiugluct  to  duiivor  it  ho 
hail  Inst  thu  Malu  of  curtain  wliuat  to  which  it 
rulati'd.  'I'liu  dufundantH'  linu  turminatud  at 
Miillal 

to  thu  Atlantic  and  I'acilic  Tulugrajih  t!o.  H. 
liaving  died,  hi.-i  clerk  waH  callud,  who  stated 
that  lie  knew  liix  liut^incHH  traiisactiona  ;  that 
this  iiicss.igo  had  not  huuii  rucuivud  liy  If.,  and 
that  III!  I  iniiiircil  at  the  Atlantic  and  I'auiliuTelo- 
grapii  ( 'ii.,  and  was  told  that  they  had  not  ru- 
cuived  it  either  ;  Held,  I.  That  thu  uvidelice 
waM  insiilliciunt  to  hIiuw  the  non  traiittniiaaion  of 
thu  niLssagu,  and  that  Home  one  from  thu  otlicu  of 
the  Atlantic  and  I'acitic  Co.,  or  of  thu  defun- 
(laiit.s,  sliiiiild  have  iieeii  called  ;  '2.  That  if  this 
had  heeii  .shewn  defendants  would  not  liu  liahlu, 
for  the  teriiiM  on  wliieli  they  received  the  inesMagu 
protected  them  ;  and  that  such  toniia  were  not 
iinreasoiiahle,  and  the  plaintilt'  must  l>u  taken  to 
liave  heen  awaru  of  them  ;  .3.  Senihle,  that  the 
lialiility  of  telegraph  companies  cannot  he  treated 
as  analogous  to  or  co-e.\tuii.siva  with  thit  of  a 
common  carrier.  Btutvr  v.  JJoiuiiiion  Ti-lei/nii)h 
Co.,  37  Q.  IJ.  470. 

On  the  Ist  of  September,  the  ])laintifl',  living 
at  Kingston,  received  a  telegram  from  C,  at 
Oswego  ;  "  Will  give  you  eighty  cents  for  rye," 
and  on  the  ne.xt  day  he  took  to  defendants' 
oHice  the  following  reply:  "Do  accept  your 
offer :  ship  to-morrow  fifteen  or  twenty  hun- 
dred." He  paid  defendants  sixty  cunts,  namely, 
thirty  cents  for  sending  thu  niessago  to  Ogduns- 
burg,  and  thirty  cents  from  tliencu  to  Oswego. 
His  answer  was  not  received  by  C,  who  swore 
that  if  it  had  been  the  bargain  would  have  Injen 
closed  at  eighty  cents ;  but  that,  a^ter  waiting 
for  two  or  three  days,  the  party  for  whom  lie 
was  acting  would  not  take  it.  The  price  fell  on 
the  5tli  or  tith,  and  it  appeared  the  plaintiff 
might  before  that  time  have  communicated  with 
C  liy  letter.  In  an  action  for  negligence  in  not 
transmitting  thu  message  : — Held,  that  no  dam- 
age could  be  recovered,  for  even  if  it  had  been 
received  by  C,  there  wouhl  have  been  no  com- 
plete contract  binding  him  to  take  the  rye. 
Quatre,  whether  any  and  what  damages  could 
otherwise  have  been  recovered  from  defendants. 
Kinijlwrne  v.  Montreal  Tdeijraph  Co.,  18  Q.  B.  60. 

When  a  contract  is  attempted  to  be  made  out 
through  the  telegraph,  if  that  can  be  done  at  all, 
the  messages  signed  by  the  parties  must  be  pro- 
duced, not  the  transcrixit  taken  from  the  wire.  lb. 

[But  see  now  E.  S.  0.  c.  62,  s.  48.] 


uiin,ti„„ 
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following  riayforil  i\  United  Kim-,|,',||,7'i'''I'' 
Tulegra|.hCo.,  I.  |{.  4  (/.  It.  To,;,  tU  l  "' 
dants'  liability  arose  only  liniii  i  Mutii^^.^.  ,<  ' 
the  muHHagu  was  sunl  by  K  uu  liLiimninH 
and  not  on  behalf  of  the  iilaiiiliU,  tJnTi.  ^?,"''' 
privity  between  the  phiiiitill  ami  iluiVi„|'ji|!!' 
and  thu  phiintiir  could  not  iiiaintain 
agailmt  dufundantH  for  their  rieyiiycini'  /; 
V.  Mtmtii-iil  Tflitjrtifili  <'ii.,  "JH  ( '.  p,  |;^ 

Huld,  that  a  contract  m,iy  l,r  mail,.,  t|ir,„,,i  I 
thu  medium  of  an  agent,  with  a  tilii/Anl,  .    ' 

,.  ,»  .  ^''*|MI  I. hljt*  I 

pany  tor  thu  traiiHiiiissioii  nt  u  nuKHin;,.  ,  |[ 
where  thu  principal  nustaiiis  l,m  tliniuj(li  tl'  1 
negligence  of  a  company,  he  iii.iy  iiiaiiitiun  aJ 
action  against  them  tlii'retnr.  fhu  iitrmni  t  I 
whom  a  telegram   was  Heiit   liv   liis  auMiit  „  "I 

^eii    lit     1     11  ,  •.,     I     .  Ai       X    1  .         '>'-"t  Hail 

II  1(1    iiulil  eiititleil   to  sue  t he  telcL'ia:!  i  iMhn,..,,.. .    I 

where  Hiieli   iiieHsages  wiire  transferred  I         i-  •      ii      ,.  :  '.  *'"'i." '  """"iv  l.fl 

o  ...  .  --    I  negligeiico  in  tliu  traiiHmissinii  nt  it     s'  r 

V.  V.  iViS.  '   •' 


II.    MiSl'KM.ANKols  CanKS. 

Quiere,  whether  it  is  a  niisdiiiTtinn  tu  M\  t|,J 
jury  that  a  telegraphic  eoiiiiiiiiiiiiiitinn  istiil«| 
taken  most  strongly  against  the  sfinler.    y/,,,,,, 
V.  Ihtrwick  I't  at,,  lt»  (.'.  1'.  wm. 

Thu  urisoncr,  at  Woodstock,  with  intent  t»| 
dufraud,  wrote  out  a  telegnipii  iiic.iHaije  |)iir|inrt.r 
ing  to  be  sent  by  onu  ('.  at  ll.iiiiiltnii,  t"  .\|,K 
at  Woodstock,  authorizing  .McK.  tn  lurnisli  ti,ej 
prisonur  with  funds,  whiili  wns  ilrljvin,!  tol 
McK.,  and  upon  the  faith  nf  it  MtK,  iiiiir.„i] 
a  draft  for  §8.')  drawn  by  tiie  iiri!iiiin;r  mi  ('.,  „X 
which  thu  jirisonur  obtaiiieil  the  iiinin-v  ; 
that  thu  prisonur  was  guilty  of  fnr"ery 
V.  Stewart,  25  0.  1'.  410. 


--II<'M,| 


TEMPERANCE  ACT,  18(54. 

I.    Bv-I.AW.S. 

1.  PiMkafmi  of,  .S724. 

2.  Tdklnn  the  Poll. 

(a)  Who  to  Pr,'si,l^,  Ti'2i\. 

(b)  Voterx'  Lixf.f,  ,3727. 

(c)  Time  ofPolliiii;,  .3727. 

3.  Other  ttwcv,  3728. 
II.  lLL!.a.<T,  Sale  OF  Liquok,  372!t. 

Ill    LiAHw.rif  OF  Innkeki'kr,  .37.31. 

IV.    M.-'CKM.ANEOUS  C.ASF.S,  3732. 

I.  By-law.s. 

1.  Puhlkat'tou  of. 

Under  the  act  a  requisition  for  tiie  liyla^ 
must  be  published  by  the  clerk  fur  fmir  cmisM 
utive  weeks  in  some  newspaper  published  ivet" 
or  oftener  within  the  municipality,  witliauotioj 
that  on  some  day  within  the  week  iiextaitf 
such  four  weeks,  a  poll  will  be  taken. 
notice  in  this  case,  first  published  on  Tbumlajj 
12th  of   January,   appointed  Tuesday,  Ttii  i 


3T2t ' 

,  ilflivirtd  t,  ,1,,. 
riiii«iiiiUt!(l  ti,  tin 
...  Wi"«  loriw  , 
'■'il«''l  to  Ml,,,  ' 
'  I'l.  nil  'Itihurnr 
KiM^M.Mii  Kiirtni' 
I.  Ton,  tlut  ,li.i,|, 
'"■"iitiiii't;  tlntui 

II  lu.i  UWII  lllM(Ui,(, 

iiilill,  tlierc  *;«  i„i 

r    mill     clufflullMitK^ 
Mlilillt.lill  lUI  ikti,,,',  I 
ii'uliKi'llif.     >'..n,r| 
M'.  I'.  1,-H). 

r  I'l'  iiimli',  tliMu^lij 

til  IV  tcll'Umilll  n,|,|. 
it'     U    llU'Mdlgc,  ill,,!  I 

H  liisH  tlimiiuli  th, 
)  iiiiiv  iiiHiiitiiiii  an  I 
If.  'I'lii!  iiermiii  tul 
liy  lli«  ujiflit  wu] 
r«r;r,ili  (■(iiiiiJiiiiy  mI 
itiu  ci{  it.    S.  l'.,iA 


•s  Casks. 

idirijctiiin  to  Wl  thel 
iiiiiinicntiiiu  is  tiili«| 
tliu  sfUiler.  TLnr\ 
(ill. 

(lok,  with  intent  t»| 
.jili  iiii'iw.iiit;  iiuriMirt-l 
,  li;iiiiilt(i'ii,  ta.M.K. 
.NK'K.  til  furnish  liisj 
■li  was  ilcliviTiil  t(t| 
if  it  McK.  I'liiliMl 
Hi  iirisiiiier  on  C,  i>al 
.  till'  iiiiiiR-y  :— Hi 
iif  t'lirLjcry.    Htpinf 


h:.'"' 


TEMPKUANCK  ACT.  l«flt. 


3720 


ACT,  18i!-l. 


17-27. 
/.  S727. 


OK,  372!t. 
■v.R,  3731. 
,  373'.>. 

ws. 

on  of. 

litioii  for  tlic  iiy-lJl 
jlerk  for  four  cmiser 
ipurjiublisbeJ»t(kl 
cipnlity,  withaiwtia 
the  week  next  a'"' 
will  be  taken.  ' 
blishecl  ou  TliumiiH 
;e.il  Tuesday,  %  i 


til'  ■ 

an 


Hi'M,  till)  miiiii,  mill  till) 

It     WUM    ('lilltnlllluil    tllllt 


ni.ry,  f"r""'l'"l 

,(,     «iiJI    llllllHMl'il 

,  ,,  wi'i'ks  MiiiMt  Ih!  iMiiiipiitdil  fniin  tnii  timt 
,  ({„.  wnk  ill   wiiii^h  tliti  tirst  iiiililit'iitiiiti 

liu'l'.  i>"l  ''""■  ''''"  '''O'  "'  '*"^'''  l>»l''*^'<t' 
lut  llil'l.  'li'Hi'ly  iii't  l^iiMTc,  wiiutiior 
,,i,,ii  til  iiii'i^h  MiU'li  l>y-liiw<t,  it  wiiH  iiituii- 
tlut  thii  I'liiii't,  ill  t(!i'iii,  mIkiiiM  (tiittir  into 

,  (iiiy  ,,f  ViitiM.  //((•»'  Ciir  mill  t/ir  t'nrjior- 
^„„flj,r  T„in..-<liiiiof  l'kk-n-iii<l,  L'4  il  \\.  A'M). 

T|,|.  liv  IikW  WIIH  lirxt  iiiibliHJiud  on  tint  'iiul  of 
i.Jirr,  IHiiH,  witii  It  niitiro  for  a  inoctinf^  of  tlio 
L.,ii,r,',,ii  till'   Itli  <if  NovumiiLT,  at  two,  p.  in, 

L  till!  I'llii  "'"'•  "'"'  -■"'''''•  '*  ^■■'^  "K'*'"  I'"'>- 
iU|  with  a  iiotiu)'   for  tliti  iiKuitiiiu  at  10,  a. 

„i|  till' 4tli,  whrii  thii  |ioll  wan  htilil  ;  -HuM, 

■illlu'  lii^'  iiiitiru  was  li,'iil,  for  thu  st.itutii  ro- 

ijinstlio  iiii'i'tiiiK  to  i>u  at  10,  a.   in.,  aiiil  tlio 

tiim  III  ciiiis('i|iii'iic:u  waH  nut  hold  within  thu 
tell  lie\t  :iftt:r  tlu!  fiiurth  wuuk  nf  piililiuatioli, 

ireiti'il  hy  thu  iii't.     Tlio  Ity-law  wivh  tliuro- 

.iiiailieil.     /"  ''■   ^lil'x  "'"'  fli''  >'nr/Mtr(ttion 

i„' I'ni'fiiiiii'"/' turiniiniiii,  '2H 11  n.  :\xi 

Wliire  tiie  by-liiw  hud  boon  adoiitcd  by  tlio  clou- 
rs iimler  a  n'i|iiisitiiiii,  but  hail  only  liucii  jiub- 
iril, iiiiii  not  till!  i'i'i|iiiHition  for  adiiptioii  of  it, 
ill,'  Htatiite  iiiiuirt'H,  and  it  wan  sworn  and 
it  ilriiii'il  tli.it  this  iiiiiiHsiiiii  pruvuntud  many 
i,ni  mtiii^',  tlu!  by-law  was  (|uaHhud.  /ii  rr 
n;iini///it''o»V")''"''''i''  </'/"'  Tdiriinflljt  n/'Stiir- 

fM,  3S  Q.    II.   .WS.  — HarriNon,    sitting  in 
.itiiiii. 

Tilt  riiiiiisitiiiii  for  thu  ado|ition  of  thu  by-law 
tirst  ]iiililisli(til  on  thu  21st  ilaniiary,  1H7(), 
It  iiixt  iiiihlicatioii  was  on  the  .'Ird  Fubruary, 
the  last  (III  the  lOth  Fubruary  —so  that  there 
nil  jjiililicatiiiii  for  thu  week  bugiiiniiig  '28th 
wrv,  tlidUgh  thu  statutu  ruiiuirea  it  to  be 
Jilisliiil  "for  four  eonsuuutivo  weeks,"  Thu 
lurt  ri'fnsed  to  quash  the  by-law  on  this  objou- 
1.  it  liiiviiij,'  hei'ii  carried  by  a  majority  of 
,  mill  there  being  no  allegation  that  thu 
iiil:irity  prejuilieeil  the  voting.  In  ri>  W'l/rott 
Mil\,riK>r(ili(iii  iil'thc  Tniriinhi/)  of'  Ernfutitwti, 
(),  11,  ,-);i3.— Harrison,  sitting  in  vacation. 

It '»  nut  necessary  that  the  notice  of  taking  a 
tiiili'ciile  upiiu  the  by-law,  should  statu  the 
iWr  iif  iliiys  (luring  which  the  poll  will  he 
:|)t ii|ien.  In  iv  /litiiii/ton  ami  the  Corporation 
Ik  l\,iinlyuflint)il,4\  Q,  B.  25.3  ;  In  re.  Mnlone 
lilii  Vurponttioii  of  the  County  of  Grey,  41  Q. 
loll. 

|.\  wiiiity  by-lnw  under  the  act  passed  on  the 
Ith  "f  Sqitemher,  I87(»,  and  voted  on  on  the 
f  Xoveiiiber  following,  was  (|ua8hed,  npon 
ktimi  iniule  ou  the  2.")tli  May,   1877,   on  the 
lonml  that  in  several   of  the   municipalities 
kkt  iif  taking  the  poll  was  not  given  in  time, 
Imsniit  put  up  in  four  public  places,  as  re- 
iImI  by  the  statutu  ;  it  appearing  that  but  for 
lie  irrL'j,'ularities  the  result  might  have  been 
pewit.    R(  Mace  and  the  Corporation  of  the 
|m/i/o/  Frotitenac,  42  Q.  B.  70. 
llietitinii  having  been  presented  to  defendants 
[the  snhmiasion  of  a  by-law  under  that  act  for 
Mbiting  the  sale  of  liquors  and  the  issue  of 
Its  therefor,  on  the  27th  June,  1875,  a  by- 
h'M  introduced,  read  three  times  and  passed, 
1  >  resulutiou  adopted  for  its  submission  to 
kratep,iyer8  under  the  said  act.     On  the  30th 
pe  the  clerk  published  a  notice  under  the  i%Gt 


that  thu  viiting  wmild  tako  pliu'c  mi  tin'  (Itli 
.Viigiist,  but  on  the  '2.Stli  -Inly  thu  clerk  advcr- 
tinud  that  thu  bylaw  was  uitlulrawn  fur  tlio 
pruMunt,  but  that  initicu  wniild  bo  givni  us  tr> 
wh(!n  thu  voting  would  tako  place.  (In  tlic  I  Itik 
August  thu  bylaw  was  again  piiblisbcil,  iiinl 
notice  given  that  the  voting  wuiilil  take  place  mi 
loth  SeptenilH'r.  It  did  imt  appear  why  thu 
tirnt  iiiitic)^  wax  not  acted  ilpmi,  but  there  »as  no 
charge  of  bad  faith,  or  that  the  change  ni.nleany 
dilluruiicd  in  thu  nmult,  or  that  the  ralepiyers 
wuru  inislud  :  -Meld,  that  there  was  a  siiltieient 
uoinpliaiicu  with  sec.  '>  of  the  act,  wbicb  ilirects 
that  thu  clerk  shall  forthwith  c  iiise  the  by  law 
to  Im!  iiilblishud.  In  /'«  l.nki-  ami  the  ( 'iiriiniation 
of  the  County  of  I'rinee  Kiliranl,  2(1  ( '.  1'.  173. 

Thu  ruipii-i'ion  for  a  bylaw  was  not  piiblishuil 
in  thu  iiiuni  ipidity  for  four  cmisecntive  wi'cks, 
as  ruipiirud  liy  thu  act,  and  on  this  groiiml  it 
was  iplilHlicd,  in  duferuneo  to  thu  decided  caseH, 
although  thruu-fourtlis  of  the  electors  bad  voted, 
and  thuru  was  no  ruason  to  Mupiiosti  that  any  ono 
had  buuii  jirujudicud  by  th(Miiiiissioii.  (iwyniiu, 
.J.,  but  for  thu  previous  ducisimis  would  have  ftdt 
dilliuulty  in  setting  asidu  thu  by-law.  Thu  mis- 
iionier  of  the  corporation  in  thu  rule,  as  "  tho 
municipality  of  thu  iiuMirporated  village  of  (iaii- 
anoipie,"  was  held  iinuiaturial.  J{e  Umiiliy  anil 
the  Corporation  of  the  I'illaije  oj  Uanaiioipie,  20 
C.  P.  2iK). 


2.    Takin;/  the  Poll. 

(a)    HVto  to  PreMile. 

Where  a  by-law  was  jiassed  under  this  act, 
having  buun  adoptud  by  tho  uluutors  at  a  muut- 
ing  at  which  thu  township  clurk  took  thu  poll, 
and  condiictud  all  thu  )ii'ocouilings,  no  iiersoii 
prusiding  thuruat  as  directed  bys.  3,  siib-s.  3  ; — 
Held,  that  tho  provision  was  iiiipurativu  ;  that 
in  the  absuncu  of  thu  iiurHon  appointed  to  pruside 
no  poll  could  1)0  legally  taken  ;  and  thu  ny-law 
therefore  was  (plashed,  with  costs.  In  re  ihirtlif 
and  the  Corporation  of  the  Township  of  Emily, 
25  Q.  B.  12. 

Ui)on  the  affidavits  in  this  case,  substantially 
stated  in  tho  report,  tho  court  refused  to  set 
aside  the  by-law  on  the  grmind  th.at  the  reuve 
did  not  "  preside"  at  the  meotini^  at  which  it 
was  adopted,  but  tho  clerk.  There  was  no 
doubt  that  he  opened  and  closed  the  i»oll,  but 
the  affidavits  were  contradictory  as  to  the  length 
of  and  reason  for  his  absence  in  thu  meantime. 
In  re  McLean  and  the  Corporation  of  the  Towti' 
ship  of  Bruce,  25  Q.  B.  G19. 

The  clerk  was  not  present  at  tho  meeting,  and 
the  reeve  acted  Imtli  as  presiding  otlicer  aiul  poll 
clerk,  certifying  the  proceedings  in  both  capa- 
cities. Quajre,  whether  the  by-law  would  have 
been  bad  on  this  ground.  lie  Milet  ami  the 
Corporation  of  the  Township  of  Richmond,  28 
Q.  B.  333. 

The  reeve  in  one  of  the  townships  was  jtresent 
at  the  commencement  of  the  meeting,  and  pre- 
sided during  the  first  day,  but  was  absent  during 
the  second  day  when  the  clerk  was  in  attend- 
ance : — Held,  that  this,  in  the  absence  of  any- 
thing impr()perly  done  or  omitted  in  consequence, 
or  of  any  effect  on  the  result  in  that  township, 
was  not  a  fatal  objection.  Qurere,  whether  it 
would  have  been  different  had  the  by-law  been 
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r>ii 


oiui  of  tliitl  towtiNliii)  only,  /ii 
thf  <'ort>ur<ttii>ii  of  liiv  I'oiiiili/ of 
100. 


»r  M^iloiif  anil 

(iinj,  41  g.  n. 


(It)   Viilirit    l.intn, 

Tlut  nRH)tMNii)»iil  i'oIIh  iihciI  in  tliiH  ci\,m\  wcro 
vi'i'il'u>il  i\n  r<'i|iiir(<il  liy  II'.!  \'irt.  o.  'Mi,  h.  •IH,  ()., 
witliout.  tlu>  aiMiliiin  riMiuiri'd  l)y  ,'lti  Vict.,  c.  'J, 
H.  ■!,  O.,  "tilting  (.lull  tim  n',t.<'|iiiy<'rM  wt'r«>  not 
vntorctl  ut  t'l'i  li',>;li  or  lotv  ii  ..i(i>  ho  iih  to  (^ivti  or 
iloprivo  tl;i  III  oi'  votvH  ;  Hold,  no  f^roiinil  for 
i|uitHliinu  tlio  I'y  liiw,  tlio  corrortncHM  of  tlm  roll 
or  tli(-  riglil  of  liny  |i*'rNoii  to  voti>  not  liriiif;  ini 
puglioil.  /h  ;v  l.iiki  ii'iil  till"  ('(triHirollon  of  t/ii- 
.  Count!/ iff  I'riiK'r  h'llirdiil,  'Mi'.  V.  W.l 

Hi'lil,  tltiit  the  byliiw  may  Ih>  iwihkimI  anil  tlio 
viit<>  taken  in  tli(>  manner  |iiH>Nerilieil  l>y  the 
'reniiierunee  ,\et,  anil  that  the  niaehinerv  pro- 
viileil  liy  Hee.  'J.'M  of  the  Mnnieipal  Aet  of  IST.'I, 
need  not  lie  re«orted  to.  /"  re  l.oke  mnl  thr 
Ciirponitioii  of  till'  Coiiiiti/  of  /'c/'/d'c  Nilinirtl,  !i(i 

('.  I'.  i7;«. 

An  ii|iplieation  wan  made  to  <|uaHh  a  liy-Iaw 
iiattxed  uiuler  tlu>  act  l>y  'he  tiniteil  eoiinties  of 
Northiinilierland  and  lliirhani,  liy  a  majority  of 
'J,7W,  on  the  ^'roiiml  that  the  aHHeHNineiit  rollw 
and  not  the  voters'  liwt.M  were  nwed  throti^hont 
the  eountieH,  and  that  in  four  mnnieipalitieH  the 
usse.Msinent  rolls  of  IS77  were  used  instead  of 
those  of  liS7t!.  It  was  not  attempted  to  l>e 
Nhewn,  however,  that  the  result  of  the  voting 
would  olhenvisi"  have  lieen  ditl'eient ;  and  the 
rule,  therefore,  was  discharged,  with  costs. 
gmeiv,  whether  tlu>  ol-jection  w.is  valid,  or 
whether,  uotwithstaiidiug  the  -It*  Vict.  e.  !'_',  O., 
making  the  voters'  list  applicalile  to  municipal 
elections,  the  vote,  according  to  the  last  case, 
Kh.iuld  not  still  be  taken  as  prescrihed  hy  the 
'rempeniuce  .Vet.  in  rr  Hi  iiliolloiii  oiiil  llif  Cor- 
/Hiiittloii  of  till  Ciii/iil  ('oiiiitliM  ot'  \'i>r//iiiinlu  r- 
liniil  mill  Ihirfiiiiii,  4'J  {.).  H.  ;i,"iS.  (iwynne, 
sitting  in  \'ac.'itioii. 

\Vherc  a  rule  asks  to  (|Uivsli  a  liy-law  on  the 
jsrouud  th.it  tlie  j^ioll  was  illegally  taken,  and 
there  was  no  valid  poll  tjikeu,  and  th.it  the 
assessment  rolls  were  used  instead  of  the  vo 
tera'  lists,  and  the  rolls  of  the  wrong  year,  the 
npj>hcant  is  eoiiliued  to  the  specific  illegality 
pointinl  out  118  reganis  tho  poll.     Jli. 


Nliip,  whero  tlmro  worn  over  800  iiainrHof  .m j.,  , 
oltM'toi-N  on  the  roll,  only  two  diiy.V  |iiilliin, 
allowed,  leaving  .'llMt  votes  iiii|h,1|,.,i  h,  'J,'" 
townMhip.  On  the  second  day  imov  tii,,,,  ,  ,', 
an  hour  elujised  without  a  vote  hrini.  |,. ,1,1/ , 
liut  the  ])oll  was  not  dosed  on  (Imt,  ".vnilV^'  ' 
llidd,  no  grounil  for  setting  .'iNid,.  n,,,  1  1  ' 
for  the  nnniher  of  votes  left  niipiill,.,!  «.'|',r,, "' 
Hutlleielit  to  have  atl'ected  the  rcstili  ,,|  ||||,',|""* 
tion.  //)  rr  Miilioir  v.  '/'Ac  i'i>ri,i,riii:„i,  ..l'',!' 
(<o,n,l„of(ln!,,  \\  a.  n,  ir.!».  ||.„ii.H„i,  ,,(1,,' 
in  N'acation.  '        * 

It  was  argil. mI   that  the  I'rcin  itm-,.  ,.|„„|  ,  . 
the  poll  in   this   township  eaiisi.,l  Hi,,,,.,,.,, 


to  the  liy-law  in  two  other  towiiNl 


|I|«1M.,| 


over  lilM>  voti'S  were  left  nniiollnl,  (,,  ,.,,|,|,  ,|  I 
efl'orts,  and  so  that  tho  result  «:ih  hi-  tmi'lit  Inv  I 
heen  all'eeted  Ity  it;  lint  Held,  t|i;,|  tliiM,,^J 
eoimeipuim!!)  too  remote  to  lie  cniiHiiJi'ri'.l     A 

'riuirc  must  lie  three  days'  polling.  w1j,ti  t|,„| 
names  on  the   roll  exceed  SIMt,  tlmiii'ii  tli.  \  m,,. 
ho  loss  than  I'JIH).      I  h.  "' 

It  is  not  necessary  that  tlu^  ""iiir  nf  takin., 
the  vote  should  Hp:'cify  tlu'  iniinlur  »f  ,1,,,.,' 
polling  to  lie  allowed,  tlioiigli  il  mhiiM  |„ 
conveni.mt.  //'.  In  rr  //iniiiltnii  uml ih.  c 
ol'ioii  of  till  Coinilii  of  Hniiit,  11  (,»,  |t.  •;:,;\ 

Tlio  numlier  of  days  polling  iiiii.ii  I,:.  ,l,.,.j,||,i 
liy  the  nnmlicr  of  names  of  i|ii;iliiin|  iiii|iii,.||ij| 
electors  upon  the  roll.  All  IIkwi.  i.n  d,,. 
who  are  not  ipialilic<l,  such  hh  niiiiiii 
&c. ,   must  lie  excluded,      I li. 


■  H 
ttiiiiiiii,] 


A    iiolling   hooth    was   kept   open 
(lay  under  the 


lirst  day  under  the  icmpeiaiirr  Ail  i.i  lsi;|, „i,I 
the  ground  of  tlu'l'e  licilig  iiioic  |  Ii.mi  IIMI  vii|,r>.i 
Held,  that  even  if  this  wcic  illci-il  iiii,i,|.  iiuj 
present  modiMif  taking  votes,  Iju'  rnnri  whiiIIJ 
not  under  tln^  circumstances  iiili'ifin' witlitliJ 
liy  daw.  Ill  rr  l.idr  uml  lli,  ('iiriiiinillnu  „f  ti^ 
t'oiiiiti/  of  /'riiirr  Kihriinl.  'JCiC,  1'.  I7;i. 


(0)   Tlmr  :>/  rolUmj. 

Where  a  liy-law  had  heen  carried  in  a  county 
by  IO;i  majority,  hut  it  appeared  that  in  one 
township,  where  the  names  of  the  ipialilied 
municipal  electors  tin  the  a.ssessmont  roll  weru 
nioix>  than  StK),  t!ie  poll  was  left  oiieii  only  two 
ilays,  leaving  'J.'iO  votes  nniiollod  there,  the  liy- 
law  was  set  aside,  hi  rr  JohiiHon  itml  tlir  Cor- 
jiorntion  of  tlir  Count i/  0/  Lnmhtoii,  40  Q.  H.  'iiJ?. 

Tho  nninos  of  owners  appearing  in  tho  sixth 
column  of  tho  mil,  under  the  heading  "owners 
and  niUlruas," should  hooounted  in  onlorto  asoor- 
tain  the  numlwr  of  electors,  although  not  appear- 
ing in  tho  second  column.  "  name  of  occupant 
or  other  taxalilo  party,"  and  not  hrackotetl  or 
numlwreil  in  the  tirst  column.     //). 

A  by-law  hann^  Iwon  carrioil  in  a  county  by 
a  majority  of  7!>4,  it  appeared  that  in  one  town- 


3.    Ollnr  ('itai.i, 

A  by-law,  after  having  been  Hiiliniitinl  t.itliij 
electors,    enacted,      I.  That  the  .sale  (,|  iiii,.iiJ 
eating  lii|UorH  and   the  issue  of  liicn.scs  tliii,;,ij 
is  by  this  by  law  prohibited  wilhiii  tlu  .(.uiiUo 
llaltoii,  iMK^cr  authority  and  Im-  t  iilniviiiuiitu 
"The  Tempciance  Act  of   bStll."    'J.  Tli;,t  ki 
law  Nti.  41   is  hereby  repc.dcd.     liy-Liw  ^1  lij 
cited  a  jietition  from  the  niti'iKiycis  !"Mt.  aiil 
emveted  that  from   its  passing  .ind  .iiiiinrv.il  lij 
the  electors,    "the  sale  of  iiitoNic'itiii,' li(|iM 
and  the  issue  of  licenses  thcii'l'dr  is  lutvln  |iii 
hibited."     The  court  refused  to  i|ii,isli  tliisii 
Law  on  account  of  the  second  claiisi',  inr  llmd 
its  insertion  was  contiary  to  tlic  Iclurni  w.j 
of  the  statute,  it  could  have  no  illVcl,  tiiu 
hibition  in  both  by  laws  being  idintii.il,  amltlL 
approval  of  the  electors  having  hnn  .ilitaiinill 
so  th.it  tho  defect  was  "a   deicct  ef  iiriwlrlf 
or   form,"    within    sec.     'M.     In   ;v  tt»/«  i4 
tlir  Coriioralioii  of  tlir  Coiiiiti/  of  llnllmi,  :'4(,ll 

•,m. 

Although  no  one  appeared  to  slicw  aiisc.  ti 
court,  having  regard  to  the  evident  inkiit' 
the  legislature   to  8ust.ain  such   lii  •l.iw.s  111 
clearly  bad,  would  not  niakc^  tliu  rule  aliwli 
without   seeing  that  the  objectiens  were  fatJ 
In  re  Hart  In/  ami  tlir  CorjionUiun  vf  iIh  TM 
uliip  of  Eiinhj,  2fl  Q.  B.  12. 
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fJ^'ffS 


(OOiiiimi'«(.f,|iial,i„,i 


When'  till'  (Mirixinition  did  imt  miiiiiort  Uio 
r  L  but  till'  wiinli'ii  wriiti!  to  tlm  miinrndiita- 
'  fiiilftHH  iiiti'iiMtiMl  ill  doiiix  HO  to  tiik(imii!li 
■.'"Ilrm  »H  tlii'V  tiiijil't  think   |.ii.1)(t.  oouiim-l 

l""t    ictl'll    llV  til''"'     "'"'    '•""•■''     to    hIicW    CIUIMO. 

"'I'   ,',',  (iiiit'iiii.v  of  tlm  cliM'toi-H  iiiiKht  lio  liciirii 
'*^""  iirt  Hiirli  II  liy  liiw  if  tliii  numi'il  Blioidd 
A'r  Miii'i'  (iiiil  ll»'  ('ifi>iiniHitii  of 

Ith  oml'ii  of  /■''•""''  '""'•  '•-  ^^-  "•  '^"• 

M„„„(iiiplii'>tii"'  tixiiiiiHli  II by  liiw  piiHRdd  on 
"ist  I'l'i'i"'"'''.  '"•"'■ '""''"'  *■'!"  '".'t;'f..'«"' 


tOKlll'l 

Hail  til  iM'l"'"'? 


(lie  I'lcrt.olH  on  tlir  'Jlid   Kiilini- 
ic'iiri'il    tliiit  no  Ki>nl   lind  Imcn 


1,11,1  Kill  mutt  I'll  l> 

["h'Imi'i  t'l)  till'  liy  !"«■  "I"*''  "f*'""  ♦■'"' '-'"'  ^^'^'•<•t^. 

's:ii:  11 


<  obioi'tiiiiis  wiTt  I 


Id,  timl  lirin^  no  tiy  liiw,  it  conlil  not 
|,    i,,,i,I„m1  ; 'imt  till-  ndi'  to"(iiinHli  it  m'uh  din- 
hrril  witliiiiitroHtM.     Ill  rr  Miittaxhvil  iim)  llw 
fllimvtloii  <'/ thr  Coinil!/  </  rriiifi'  Kdiriml,  ;«» 

|(|.  II'  ■•'■ 

fliiwto  proliiliit  tlio  Hftlii  of  intoxicfttiiiK 

niriiiiii-n  luiii  till'  iHNiiii  of  liccnHcH  lliiTtifor  witliin 

■(iiiiitv,  )iiiiviili'il  tliiit  it  hIioiiIiI  i'omic  into  forco 

(lie  lii-Ht  iliiv  I'f  Miiy  :     llrlil.  illdnul.  HM  lifinn 

iiiiitrirv  til  till'  in't.   wli it'll   di'cliiiTH  i\m\,  Hiii'li 

L.l:i«Hi<liiill  I'l""'' into  fiii'i'ii  from  JHtof  Miircli 

u.xtiifti'1'tlii' I'oiiiniunii'iition  tiinniof  to  tliii  col- 

wt.iriif  iiiliuiil  ri'vi'iiiui,  Hiid  Hlrdl  (Mmtiiiii  only 

Kiriipli'  ili'i'liiiatiiin   of   |i!'iiliiliitioii.      (>'AV;7 

L/Mr '"(•/'"/■"'"I"  '.'/"  ""■  C'liiiilii  itf  (hfiiril,  41 

B.  II.  17(»' 

Hilil.  tliattlii'ili'Hi'ii|'tionof  tlm  dcfdiiilantH  in 

liv  liiw  iiH  till'  ror|Hiriition  of  tlm  i-oiinty  of 

ii'i' Kilwaril  wiiMHiillii'irlit.      Hold,  hIho,  tliiit  li 

brtiliiati'  iif  till'  rrtiii'liiiifjollici'.'  nndtir  Km:.  H  of 

hi'Ai'tiif   ii'liit  wuH  Hullicicnt,  itnd  tliiit  it  wiiN 

ccssni'V  to  III'  nnili'i'  oath  nndcr  tlio  Muni 

%K\\  Ai't.    Tim  iiiiiii.rtiiin   to  roinply  with  hcc. 

6t'i"f  tlint  ai;t  waK  alHo  lirld   iinniatdrial.      /«  rr 

,,!(■'  k/k/Z/ii'  ('(ii-iiiiniliiiii  of  I  hi  ('iiiiiitij  iif  I'riiiir 

(U,. /,•.•(!( ',  P.  I7:t. 


II.    li.l.KIIAI,  SAI.K   flK    I.il^ltdll. 

liftlu'ciillri'tiii'  of  inland  rcvi'iuif  ]ii'OM(<t'nt(iH 

k  tile  Tiiii|  cranio   Ai't  of  lK(i4,  two  tliinlH 

ihi' l«'ii;iily  lic'lciiiji  to  and  may  lio  rt'taincd  l>y 

iij|li'i't<il',  liiit  lid  iiMiHt  iiiiv  onc-tliird  to  tliii 

Iknicii  III!  will iw:  iiiforniatioii   hd  inHtitiititd  tlio 

hismitiiiii,  anil  the  rcnuiiniiiK  onc-tliird   iniiHt 

|uiii  liy  tliii  I'ollii'tiirto  the  Krcnivcr-t  liiiiuial. 

1 .1  ii'.iiiiiripal  nirporiitioii,  or  hoiiio  pcrHon  ati- 

Kin/cil  liy  tlii'iii  pnmcciitiiH,  tlio  wliolo  jHiiuilty 

|liinri  til  till'  ciirpiiration,  and   tlio  iMiiinoil  of 

iiiunieipiility  may   iiay  over  not  nioro  than 

It'Liny  (itliiT  |iiii'Hon  upon  mIioho  information 

e|in>vi'('uiiiiii  wiiH  iimtitiitdd.      If  a  pfraon  not 

I aiitlmrizoil  iirnHiM'titoK,  tlio  jtrnalty  lii'longH  to 

I  wriiiinitiiiii   of  till!  municipality  whom)  liy- 

I  is  tluireliy  ciifnriMMl,  and   tlio  coiinril   may 

jfmor  to  .iiiy  (itliiT  porHoii  upon  whoBo  infor- 

(timitlie  primocution  was  iiiHtitiitcd,  not  more 

1  li;ilf  tlio  penalty.     In  the  two  last  caned, 

ierethe  corimration  is  not  the  prosecutor,  the 

tao  iliH's  not.  1,'ivo  thorn  costs,  but  only  the 

Blty,    In  n  McCall,  2  L.  J.  N.  H.  l(i.  -C.  L. 

mill.  -Drapci . 

rmvictinn  niuat  adjudge  that  the  penalty 

Mil  shall  1(0  nail  to  the  party  entitled  ac- 

[Jiug  to  one  (II  the  provisions  of  the  act  to 

pvc  it.    Wliero,   insteaci    thereof,   it  was, 

to  the  conviction  aa  st.  ted  in  the 


warrant  of  commitnmnt,  adjiidgod  that  the  pen- 
alty be  jiaid  t"  •»>•>  .1.,  who  wuh  not  hIiowii  to  bo 
the  <!ollm'tiil' of  inland  reveiiiir,  in  wliiuli  charac- 
ter alone  lie  would  be  entitled  t:>  it,  the  warrant 
of  ccnimitmi'iit  was  li(dd  'liad,  and  the  prJHoncr 
discharKed  friiin  t'lmtody.  /»  rr  MiCiill,  2  I,.  .1, 
N.  S.  K;.     C.  I,.  Chani'b     Draper. 

This  act  and  the  t-'H  Vict.  c.  '."2,  for  the  pun- 
ishment of  persons  Helling  liipmr  without  license, 
are  intended  to  stand  together.  The  (iint  is 
limited  to  miinieipalitii  H  where  a  temperance  by- 
law is  in  force,  and  hus|)ciii1m  the  second  there 
diirinu  the  continuance  of  such  by  law,  leaving 
it  to  apply  clsewliere  in  Upper  (iaiiada.  There- 
fore, where  defendant  sittiii).; alone  as  a  maKist  rate 
convicted  the  plaintiH'  lor  selling  liipior  without 
a  license  in  a  township  where  such  a  by  law  wiiN 
in  operation  :  Held,  that  lie  was  liable  in  tres 
pass,  for  the  Temperance  Act  gives  jiirisdiition 
only  to  two  justices.  Held,  also,  however,  that 
the  conviction,  tlioiigh  void,  miiHt  be  ipiaHhcd, 
under  ( !.  H.  U.  ('.  c.  I'JCi,  s.  .'<,  before  such 
action  would  lie.  The  warrant  of  coniniltment 
directed  the  plaintill'  to  be  Kciit  at  hard  labour, 
wliieh  the  Temperance  Act  did  not  aiithori/e. 
The  turnkey  swore  that  the  plaiiitifl'  "did  no 
hard  work  in  gaol."  Held,  not  Miitlicicnt  to 
negative  that  he  was  )iiit  to  hoiiic  compiilMory 
work,  so  as  to  bring  defendant  within  the  pro- 
tection of  sec.  17  of  the  Inst  liicntioiicd  act, 
(hiihiim  V.  A  fr  A  nil  in;  'S,  i}.  It.  -ITK. 

Two  persons  were  convicted  of  selling  intoxi- 
cating lii|iiorH  without  license,  in  a  township 
where  the  sale  of  iiitoxicitiiig  liipiors  and  the 
iHdiie  of  licenses  were  prnliibiteil  niiiler  the  Tcin- 
perance  Act  of  \HM,  and  a  mcmoriindiim  of  the 
conviction,  simply  stating  it  to  have  been  a  con 
viction  for  siilling  liipior  without  a  license,  was 
given  by  the  juHti(!cs  to  the  accused.  An  appli- 
cation for  writs  of  certiorari  to  remove  the  con- 
victions for  the  pur|iose  of  ijiiashing  them  was 
refused  ;  for  even  if  the  conviction  should  have 
been  under  the  Tem|ierance  Act  of  IHfJt,  and 
not  under  '\'l  Viet.  e.  .'{'2,  (►. ,  it  was  amendable. 
(Jluiere,  whether  the  eoiivictioii  could  not  be  sup 
jiorted  as  it  stood.  Sciiiblc,  that  although  '/7  fc 
•>H  Vict.  c.  IH,  H.  :«(!,  takes  away  the  right  of 
certiorari  and  appeal,  a  certiorari  may  be  had 
when  there  is  an  absence  of  jurisdiction  in  tlio 
eonvieting  justice,  or  a  eoiivictioii  on  its  face 
(hifective  in  substance,  but  'lot  otherwise,  /n  rr 
Wii/fx  mill  hi  ri-  Knini,,  r,  V.  ]{.  '2V>7.  (\  L. 
Cliamh.  -  (iwynno. 

In  a  niiinic'.p.'ii'ty  v  •:■-  t'.n  Tcinperanf;e  Act 
of  IH((4  was  ill  ...rce,  ('ifeiidaiit  was  convicted  for 
unlawfivily  keciiuw  in  liis  house  of  imblie  enter- 
tainment. ''.  .  '  o  as  the.  Queen's  Ifotel,  liipior 
for  the  Jim  ;)i"<'  of  (ale,  A-.e.,  without  the  license 
tluTefor  by  Ir.v.-  p  :|uired  :  Held,  that  the  con- 
viction was  bi.t,  (or  that  the  only  eonvii.tion  that 
could  be  va'i"  wn'ild  be  for  keeping  liijiior  for 
sale  eontr-iry  O  see,  I'iof  that  act,  whicii  forbade 
it'i  iieing  kej't,  and  while  in  force  no  license  to 
keep  liipiors  in  an  hotfd  eould  issue.  Seinble, 
that  it  is  ultra  vires  of  the  legislature  of  (hiiarin 
to  enact  that  the  pro,i;<iop';  r>f  the  liRcnning  acts 
of  Ontario  shall  have  full  force  a:<d  eff(":c  in  ,a 
Tuunicipality  where  the  Temperance  Act  is  :r? 
I'orco,  so  as  to  make  the  offenoc  againKi  the  mo 
an  offence  against  the  other.  Hf-'ic  v.  ^'rii'ir, 
42  Q.  B.  fll2.  Sec,  also,  Jf^/jhia  v,  Lak.',  4.}  Q. 
B.  .^IS  ;  7  P.  R.  215. 
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Tlie  conviction  anil  warrant  of  uoinmitmeut 
inipoNud  lianl  laliour,  in  aiUlition  to  tliu  ini- 
l)ri8i)iiniL'nt,  wliicli  wuh  not  authori/ud  by  eitlicr 
ihc  TomiH'ranco  Act  or  37  Vict.  c.  32,  for 
the  tirHt  otFcncu  ;  but  it  was  awarded  for  the 
first  oflcncc  by  tlic  f(>rnis  in  the  schedule  of 
40  Vict.  o.  18,  althougu  tlicre  waa  no  mention 
of  it  in  any  part  of  tliat  statute,  and  sec.  3(> 
of  tiiat  act  enacts  that  tiie  forms  in  the  sched- 
ules sliall  be  sutlicieiit  in  all  cases  thereby 
respectively  i)rovicled  for.  Held,  that  the  im- 
pobition  of  hard  labour  was  not  warranted  by  its 
mere  insertion  in  the  sciiedules  ;  but  that  the 
conviction  and  warrant  could  be  amended  by 
striking  out  tlicse  words  under  40  Vict.  c.  18,  s. 
'2H,  O.  It  was  objected  also  that  the  warrant 
did  not  negative  the  exceptions  in  the  section  of 
the  act  under  whii.ii  the  defendant  was  con- 
vicbtMl  ;  l)ut,  Held,  that  this  also  might  Im) 
amended.  The  defendant  appealed  to  the  (»en- 
eral  Sessions,  whicii  was  tlie  proper  appeal  under 
the  Temperance  Act.  Held,  that  the  appeal 
should  have  been  to  the  judge  of  the  county 
court  under  the  Licensing  Act,  and  that  his  ap- 
peal therefore  formed  no  ground  for  discharge 
from  im])ridonnieut.  Quivre,  whether  the  legis- 
lature of  Ontario  had  power  to  enact  that  an 
offence  against  tiie  Temperance  Act,  for  which 
there  are  special  proceedings  and  punishments 
provided  by  that  act,  might  be  prosecuted  as  an 
offence  against  the  I.iccnaing  Acts,  ami  pun- 
ishetl  under  them.  liiyiiia  v.  Luke,  7  1'.  K.  215, 
— C.  L.  L'hamb. — A.  Wilson. 


111.    LlAllII.ITY   OK   ISNKKKPKK. 

Declaration  under  C.  S.  ('.  c.  78,  by  the  ad- 
ministratrix, M.,  that  defendant  by  his  servant 
wrongfully  and  in  violation  of  the  Temperance 
Act  of  1SI>4,  in  the  township  of  A.,  then  and 
there  being  fully  in  force,  furnished  and  gave 
one  W.,  while  in  defendant's  inn,  intoxicating 
liquor.s,  whereby  he  became  and  wa.s  intoxicated, 
and  while  so  intoxicated  did  assault  tiie  intes- 
tate, whereby  ho  was  inuncdiately  killed  : — 
Held,  on  demurrer,  that  it  was  not  necessary  to 
allege  a  by-law  of  any  municipal  body  .as  in 
operation  in  A.  under  the  Temperance  Act  ;  but 
that  tlic  declaration  w.aa  defective,  in  not  s'lew 
ing  that  W.  drank  to  excess  in  the  inn,  which 
v;w  necessary  to  fix  the  innkeeper  with  liability 
under  sec.  4!).  Hehl,  ivlso,  1.  'Ijiat  the  act  gives 
the  civil  remedy,  at  .any  rate  against  the  inn- 
keeper, notwithstanding  a  felony  may  have  been 
committed  which  has  not  lieen  prosecuted  for  ; 
2.  That,  under  sec.  41,  the  action  might  he 
brought  for  the  assault,  though  such  assault 
had  resulted  in  death  ;  3.  That  this  case  waa 
within  the  C.  S.  0.  c.  78,  so  that  the  plaintiff 
might  under  that  statute  maintain  the  action 
for  the  lienelitof  herself,  lis  the  wife  of  deee.ascd, 
and  that  of  their  infant  children.  McUurdy  v. 
Sw\ft,  17  C.  P.  126. 

Section  40,  makes  a  tavern-keeper  liable  in 
case  any  iKiraon,  while  in  a  state  of  intoxication 
from  excessive  drinking  in  his  taveni,  has  come 
to  his  death,  "  by  suicide  or  drowning,  or  per- 
ishing from  cold,  or  other  accident  caused  by 
such  intoxication."  The  deceased  in  this  case, 
being  intoxicated,  fell  off  a  1)ench  in  the  bar- 
room, iuid  was  placed  upon  the  Hoor  iu  a  small 
room  adjoining,  with  uotbing  under  his  head. 


m\i 


While  there  he  died  from  aprii,!,.xY_  ,^^ 
tion  of  the   brain,  brought  on,  a.-,  "the  i',i ' 
alleged,  by  placing  him  in  an  iiin,n,iK;r  I'l^ 
while  intoxicated  :-Held,  not  ,i  c.i.'!!^  j|  f '"" 
by  "accident"  within  the  statute,  liutni'i 
from    natural   causes   induced   l,v  iiitiix'i,!""'' 
Whether  under  this  act  proof  nf  s,,iin'  ik,'  "' '"' 
damage  must  be  j^iveii,  or  wln'tlur,  witli!',Il|"-' 

■|.m 
i. 


the  damages  are  lixed  ))y  the  act  at  not  I.  <,  ii 
8100,  was   a   (picstion  raised,  Imt  not  rl" 
liobkr  V.  Vlnij,  27  y.  B.  438.  '''''' 


In  an  action  uiuler  sec.  42,  by  .i 
tavern -keejier  for  supplying  lin 
li.juor  after  service  of  a  ''  imtjiv 
signed  by  her,"  in  acconbincu  witi 
there  was  no  evidence  to  siu'w  tli;it 
signed  the  notice  served,  but  nitiilv  tlmt 
signed  a  notice  a  copy  of  wliidi  w.i.s.strv^,! . 
Held,  insutlicicnt.  Held,  aluo,  tliat  umliT  tL 
statute  no  i)roof  of  .actual  diimaj^o  is  nc'u«-  " 
to  the  maintenance  of  the  action  (ihnT^^ 
WiUiamH,  27  C.  P,  !)3.  " 


''llsl«ih,l  wi-l,  I 
ill  writiii., 
till.'  stiitiiuf  I 
":  111  la  t 


IV.    Ml.SCKLLANKors  Ca.sks, 

Remarks  as  to  the  effect   of  the  Tiiverii  an,!! 
Shop  License   Act   of  18()8,  \V1  Viot.  o.  ;{•.'  ii 
upon  the  Temperance  Act  of  ISiU.    /„  ,■,"  |/„,' 
tdHliM  and  tin'    C't  '•poralioii    of   tlic  ('(/«,,(„   ,■ 
riiiii-f  E'liatrd,  30  t^.  li,  74.  "^ 

Held,  that  the  Temperance  Act  of  ISWisstilll 
in  force,  and  has  not  been  ini]ilioilIy  repc li,,!!, 
subsecpient  legislation,  and  that  tlic  iIi'KmiImi 
therefore  had  power  to  pa.ss  a  liylaw  iinl.-i 
In  ri'  Litb'  ami  llir  Cor/xiriilion  ,,}'  /l.r.  c,  nn,]i 
Prince  Edward,  2(5  C.  P.  173 

The   issuers   of  licenses  ai)])ointe(l  iniilvr  3 
Vict.  c.  .32,  ().,  8ui)er8cde  'he  colloctnr of  iiihrij 
revenue  under  the  Tcni])ci  anco  Act  of  iNil ; ;  j 
under  that  act  an<l  the  3!   Vict.  c.  "Jii,  ().,  it  wji 
held  unnecessary  to  ('.Oliver  a  cupy  (if  ,i  liy.Lid 
p.assed  on  the  2!)th  .Jun  ■,  187,"),  under  tla'Tniil 
jHsranee  Act,  to  the  (.■>11'"tor  >f  iiiLuiil  rtvcMef 
Semble,  that  if  it  had  bee  i,  tlic  piTsmi  to  wh 
it  w.as  delivered  in  this  cai  e,  .■.••la,  iiiiik'rtliiiVt 
stated,  sullicieiitly  shewn  to  be  smh  wWkU 
It  was  objected  tliat  the  (.pplicant  '(ir  luiian!: 
mus  to  the   insiiector  of  liccii.scs  to  iii.<|K'ot ; 
report  on  his  premises,  so  .-i  t'    cn.ililo  himt 
apjily  for  a  license,  did  not  .slicw  tliat  lie  w,»s 
natural  iKirii  or  naturalized  sulijcet,  its  re(|iiirt. 
by  the  by-law  ;  but — Hell,  that  such  A\]k(\<^ 
could  not  have  prevailed,  for  he  wan  slimn 
have  been  duly  licensed  up  to  lat  .M:iy.  bij 
and  no  exception  had  been  made  to  him. 
Lukr  and  Blakelfij,  40  Q.  B.  102. 

The  court  refused  a  mandimu.s  tn  tlio iniva 
of  a  municipality  to  issue  a  diatress  warrant  oj 
a  conviction  maile  by  him,  under  the  IViiiiia 
ance  Act  of  18(i4,  where  the  by-law  iiiul  i.  iiiit( 
tion  were  oj)en  to  grave  objections,  whi'fc 
l>een  taken  on  the  trial  before  him,  y.'/iiij 
Hay,  44  Q.  B.  17. 


TEMPERANCE  SOCIETY, 

Uiuler  14  k  15  Vict.  c.  15!),  incori)(iritiiii;tl 
Sons  of  Temperance,  the  grand  ilivisi.'ii  lia| 
no  power  to  dissolve    a  subordinate  ihra 


pCt  (It  ,■" 

/:.:.  V, 


1!"     I       "     1fi,"«fl 


3132 
oiik'xy,  or  conge,. 

1,    Hh    tin;   i,lai„„j 
itlltr,  l)Htui  ilcj.}, 

il   I'V  iiituxiciiti,,,, 
of  smiif  iivoiuiian- 
licthiT,  witliniiti, 
act  at  iiiit  lv<>t!u,'i 
,  !nit  Mot  dni.l-i. 


l)y  a  wifoaj^iiiMi 
;  luT  IuisIkui.I  With  I 
'  iiotii'i'  ill  writm- 

JU    Witll   till'  HtllUltl-, 

(.'\v  tli:vt  slid  in  j.,  t 
lilt  liicvcly  tli;it  she  ] 
k'liii.'li  was  scrvnl ;  - 
ilsii,  that  uikUt  tbsi 
(laiiiaj;u  is  iitoss;!^- [ 
!  action.     (i'/mi„,,  v 


ors  Cases, 

t  of  till!  TaviTii  iiiilj 
1,  :W  Vict.  0.  H2,  ii„ 
of  lS(i4.     /«  r.  .1/.,(.| 
iH    q/'   //if  t'uiiiifj  ol" 
L 

ice  Act  of  181)4  is  stillj 
imiiliciUy  rcjii- ilnlhyi 
I  that  the  iloleiiiMt 
iss  a  liy-law  iiii',.:' 
iitioii  (if  '''"  Ci  luifih 

aiijioiiitcil  uuil-r  lij 
lie  collector  of  iuhr.iU 
mice  Act  of  lSii4  •,  -m 
Vict.  c.'2l),  ().,  itwj 
cr  11  copy  of  iiliy-l,i«| 
187"),  uiiiler  thi'  TviiiJ 
•tor  >f  inland  ivviuiiJ 
1,  the  \iersoii  tn  whui^ 
c,  .vaa,  iimlcrtlifka 
to  be   •<Hcli  oiiilwtiiij 
.jUilicant  'or  a  iiiiin 
iceiiscs  to  iiisiK'tt ; 
1  t'-  ciiaMo  hiiii 
ot  shew  that  lit  w,is  ( 
il  subject,  lU)  K'\\m 
..  that  such  olijtcti'< 
for  he  w:v.s  shiwiit 
up  to  1st  M;iy.  b 
^eu  luaile  to  luiu. 
B.  102. 

lauiVunus  to  thcmiyoi 
_  a  ilistress  warrait  i 
in,  uniler  tho  'riini" 
the  by-law  m\  o'liiil 
oljjections,  whi'h'iii 
before  hiiu.    A'  ./i .  i  \ 


IE  S(>CIFJY. 

ir)9,  iucorpiratiiij! 
le  grauil  <liviii''n  li>l 
auboriliuate  Jiw 
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I. 


TENANT. 

\S  (".  MMON. 

J.  liiiiht  to  Account— Set'  E.st.\te. 
•j,  K-^Mc  "/-'^'■<-  KsTATE— Will. 

Ejc'-tmnit  liij—Si-f  Kjkctment. 

IiijuiirHoii  hc'livi'en—Si'e  Injunction. 

frr^nn*^  III/  'iii'l  'i;i<i'uiiil — See  Estate. 

Tivirr  III/  <""'  (iijidiinl  Si'c  TitovEK. 

7   llmiliili'm    of  Ai-tioim  and  SuiU—Sce 
LiMnvnos  ok  Aotk)n.s  and  iSuiTH. 

i[  Joint  Tksant—.SVc  EjEri'MKNT— Estate 

--TlU'Sl>'  A.NI)  TKU.STKE.S— WlLU 

111  At  VViL..-.5ff  E.STATE— Limitation  ok 
AcTio.N.s  AND  Suits. 

1\-.  I'oK  LiFK  -.SV<'  E.srATE— Will. 

V.  I5v  Curtesy— *'P  Estate. 

VI.  Is  Tail  -  .SVc  Estate— Li.mitation 
Al'Tio.ns  anu  .Suits— Will. 

In  Fek— .SVf  Estate— Will. 


OK 


ORiiivAK      '?»'''  Landlord  and  Tenant 
'.  i  :>  Oirui-.vrioN. 


VENDER. 

MoDF.  OF  MaKISU. 

1.  Prwliicti'in  if  Jfowy,  .37.'J3. 
i.  IhiiMiiil  of  Jti'vcipt,  3734. 
X  Otlin-  Citiii,  3735. 

III.  I'LE.VDINU,  Sl'M. 

ill,  When  Excused,  3737. 
iV.  Kffkct  of,  3738. 
|V.  OvOooDs,  .3738. 

L  Of  Deed— .V'c  .Sale  ok  L/u.'  . 

I.  Of  As.si(jnment  OK  DowKh  -  ^^ 


vER. 


I.  Mode  ok  Ma'.  .s  ). 

I.  Prodiidion  of  jionei/. 

iheriff  sent  his  clerk  to  plaintib's  attonity 
.idiou  brought,  saying  that  certain  iiioneys 
;tt(l  (111  an  exeoution  in  favour  oi'  plaintiff 
R*ly  to  he  paiil.  The  clerk  h.",(l  not  the 
ly  »itb  liini,  nor  lUil  he  offer  to  go  for  it ; 
|the  attorney  sail    he  would  iv)t  receive  it 

the  costs  of  a  rule  on  the  Bherit"  to  re- 
thi'ffrit  were  also  paiil : — HpM,  that  these 
wmilil  not  sustain  a  plea  of  'jciider.     Thorn- 

fci((»H,  5  0.  S.  HI. 

[eiiihnt  having  an  ailm  tted  lion  upon  i\ 
iur  repairs,  it  was— lieM.  on  the  '•  widened 

III  iu  the  case,  that  thei-e  'vos  :,,^  bu  '  us  ^ut 
:« of  ?  tL"uler  of  the  iv^i,  xt  a  -.'aiver 
/  '.  V.  /%«,,  no.  P.  !70. 


A  bcikIh  n  waggon  to  B.  to  make  the  wood 
work.  B.  having  linishetl,  .semla  the  waggon  ia 
A. 'a  name  to  a  blauksniith  for  the  iron  work,  iviid 
gets  it  back.  A.  calls  for  the  waggon.  li. 
allows  him  to  remove  the  box  from  his  shop  into 
the  highway,  but  on  his  returning  to  the  shop 
to  take  out  the  remaining  part,  li.  refuses  to  let 
it  go  till  he  in  paid  his  bill.  A.  holds  in  his 
hands  a  quantity  of  notes,  anil  otl'ers  to  pay  U. 
his  demand  if  he  would  tell  him  what  it  was. 
B.  would  not  name  any  sum,  and  insisted  upon 
detaining  the  waggon  :-Helil,  that  it  was  for 
the  jury  to  ileterinine  wtu-tber  B,  had  not  liad 
full  opportunity  of  seeing  that  A.  Wiut  tendering 
him  a  sum  sutKcient  to  meet  his  lUtmand,  and  if 
they  were  satistied  that  be  bad,  then  that  the 
teliiler  was  good,  though  B.  bad  refused  to  name 
the  amount  of  hia  bill.  Mi/luirn  v.  Milhurn,  4 
q.  B.  179. 

(jr.  and  B.  went  for  defendant  to  make  a  ten- 
der to  plaintiff.  Defendant  bad  counted  out 
the  money  to  («.,  who  gave  it  to  B.     (J.  told  the 

fdaintiff  ho  had  come  to  pay  liini  that  sum  on  be- 
lalf  of  defendant,  naming  it,  but  not  hoMinv'  the 
money  exposed  in  his  hand.  The  plaintill'  twice 
refused  it,  as  he  said  his  demand  was  larger.  li. 
hatl  counted  the  money  before  he  went  there 
and  hoard  the  tender  .and  refusal,  having  the 
money  ready  to  produce  : — Held,  that  the  tender 
was  clearly  sutHcient.     RpiimihU  v.  Allmi,  10  C^. 

B.  350. 

The  plaintiff  gfit  nj)on  the  train  without  a 
ticket,  and  when  asked  for  his  fare  declined  p.ay- 
ing  then,  as  he  said  he  luul  not  made  up  bis 
miud  how  far  he  should  go.  The  conductor  said 
he  must  decide,  and  afterwards,  on  his  declining 
again  on  the  same  ground,  .'<tnppud  the  train  and 
put  him  out,  at  a  plane  about  a  mile  and  a  quar- 
ter from  the  List  station,  and  within  half  a  mile 
of  a  house.  The  plaintiff  at  last  tendered  a  $'20 
gold  piece,  telling  the  condiietor  to  take  his  fare 
(*1.35)  out  of  it-.— Hebl,  that  the  plaintilf  had 
refused  to  pay  his  fare  within  the  meaning  of 
14  &  15  Vict.  c.  51,  s.  "21,  sulisec.  H,  and  thsvt 
the  conductor  was  justified  in  what  be  did. 
Fulton  v.  a  rand  Trunk  U.  Co.,  17  Q.  B.  428. 

In  order  to  constitute  a  le;,'al  tender,  tlie  money 
must  either  Ije  produced  and  shewn  to  the  credi- 
tor, or  its  production  expressly  or  impliedly  dis- 
pensed with.  Where,  therefore,  to  prove  a 
tender  of  a  quarter's  rent,  for  wliich  the  defen- 
dant had  distrained,  the  evidence  shewed  that 
the  tenant,  after  refusing  to  p.ay  some  charges 
'■.;.'d  costs  which  the  landlord  claimed  in  addition 
to  the  rent,  said  to  the  landlnrd,  "Here  is  the 
rent," — which  he  had,  and  told  the  landlord  he 
had,  in  his  right  hand  in  a  de.-ik — )iut  did  not  pro- 
duce it  or  shew  it  to  the  landlord,  who  said 
nothing  and  left  the  premises  : — Held,  that  there 
was  110  evidence  of  a  tender,  or  of  a  dispensation 
with  a  tender.  Per  (iwynnc,  J. — To  liivest  a 
landlord  of  his  right  to  distrain,  a  strict  legal 
tender  must  be  sliewii.     Malhenon  v.   Ki'lli/,  24 

C.  P.  598. 

Tender  held  sufficient,  though  money  not 
actually  produced     Long  v.  Long,  17  Chy.  251. 


2.  Demand  of  Hireipt. 

Per  Morrison,  J.  and  Wilson,  J.,  a  person  ten- 
dering money  ia  entitled   to  require  a  receipt. 


1^^. 


,J 


1 
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•■ing.  Lockr'uhje  v.    Larey 


31,15 


RichartlR,  «  .  J  ,  <i 
etnl,  mil.  i).  4)>4 

Wlien  on  tciiilciiiig  mortgage  money  a  rccc>i)t 
was  rc'(juire(l,  and  tin;  plaintitf  did  not  object  on 
that  ground,  but  gave  a  diflerent  reason  for  re- 
fusing t.)  receive  the  money  ; — Held,  that  the 
tender  .vas  good.     //'. 

The  above  tender  was  made  on  the  14th 
Apri'.,  tlie  day  when  the  money  fell  due,  and 
on  tiie  following  day  it  was  again  tendered, 
anil  refused  because  a  receipt  wivs  insisted 
uiKin  : — Held,  not  to  su))])ort  the  plea  of  tender 
on  the  I'lth,  for  it  was  after  the  day  ;  but  that, 
til  avoid  the  cH'cct  of  tlie  previous  tender,  the 


ilaintift'  should 
before  offered, 


li;ive 
It,. 


demanded  the  exact  sum 


3.   Other  Cmi'H. 

The  <lcfendnnt,  as  treasurer,  returned  the 
plaintiff's  laud  as  i)art  of  a  tract  on  which  taxes 
were  unpaid.  Tin;  ])laintiff  tendered  the  amount 
of  taxes  on  his  own  jiortion,  which  defendant 
refused  to  accept,  and  the  land  was  sold  : — 
Held,  that  an  action  would  not  lie  against  the 
treasurer  for  not  accepting  tlio  redemption 
money,  the  tender  to  and  refusiil  *-he  latter 
being  eipiivalent  to  payment ;  and^t  tJi^refore 
the  i)laintiff  had  not  lost  his  land,     '  '    m 

V.  Mar/Jam/,  5  ().  S.  ()4.5. 

Where  a  plaintill  c()ntract.s  to  receive  ft.'-  \ 
<1one  at  its  completion  a  certain  sum  of  money, 
and  then  agrees  to  accept  from  defendant  the 
note  of  15.  for  tlio  sum,  ho  may  sue  for  the 
money,  if  tlie  note  l)e  not  tendered  at  the  time 
t/Hcified  ;  a  subHe(|uunt  tender  of  the  note  and 
refu.sal  will  Im;  no  defence.     Fixher  v.  Ferr'u,  C 

y.  B.  5;m. 

A.  having  taken  a  liiicneas  for  B.,  agreed  to 
take  in  payment  therefor  !S!'20  in  cash  and  a  cog- 
novit for  ^70,  payable  at  a  future  date.  After 
receijit  of  $20  and  tender  of  the  cognovit : — 
Held,  that  the  agreement  was  a  waiver  of  A.'s 
right  to  lien,  but  did  not  amount  to  an  accord 
and  satisfaction.  Dciiiiixeij  v.  C'arnuv,  II  C.  P. 
4(i2. 

Held,  1,  following  Powney  r.  Blomberg,  8 
Jur.  748,  tliat  a  letter  by  defendant's  solicitor  to 
the  plaintiff'ssolicitor  before  suit,  offering  to  pay 
the  jilaintiff 's  demand,  was  not  a  tender.  Gar- 
forth  V.  0((nw,{»  L.  .1.  N.  S.  212.— Ohy.  Chamb. 
— Holmstead,  Uefirce. 

A  tender  of  a  claim  after  suit  brought  wimn  it, 
must  include  costs  incurred  np  to  the  date  of  the 
tender.     J  li. 

A  tender  of  mortgage  money  with  a  statement 
that  the  party  teiulering  did  not  consider  the 
amtmnt  tendered  due,  and  that  the  other  would 
be  compelled  to  rciiay  tlie  excess,  was — Held, 
not  invalidated  by  tliis  statement.  Peers  v. 
Allen,  19  fhy.  98. 

A  tender  to  the  holder  of  a  mortgage  (who 
claimed  a  larger  sum)  with  a  condition  that  the 
mortgage  should  be  given  up,  was— Held,  batl, 
as  a  conditional  tender.     lb. 

Action  on  a  promissory  note,  to  which  defen- 
dants pleaded  in  substance  that  the  plaintiff, 
wlio  at  the  time  held  a  note  for  the  same  amount, 
agreed  on  certain  conditions  to  renew  it  from 
.time  to  time  for  three  years  :  that  it  was  re- 


{Hjatedly  renewed  as  agreed  ;  ami  that  when  tk 
note  sued  on  became  due,  a  mitwiil     tH 
the  interest  were  teiidereil  and  n;t'iHi.,i  "ti  ""'  i 
the  three  years  had  not  exj)irtMl.     At  tin,  t'  "p'' 
was   shewn    tiiat   previous   rciuiwal.H  lii,!  i  " 
made  by  leavint;  tiie  renewal  ucitc  at  tlic'a.**," 
of  the  Bank  of  Montreal  in  ('oliiMiig,  iiavirf "'? 
interest  and  taking  up  tlic  old  iiuti' ■  ai"],| '''  ' 
the  note  now  sue<l  upon  beoaiiM'  ilnt.'a  r.,^,""! 
note,  ami  the  interest,  was  tt'iidtroil  t„  m"^!l^I 
agent  of  the  bank,  who  refuse |  t(,  ,i,ow,t  ti 
same,  alleging  he  had  no  inNtiiirti„h«,    ^'n  .)  i 
renewals,  except  one  wliich  wa.s  madi,  ivjtl  tl  I 
plaintiff  personally,  were  mad. •^, it  sai.l  luin'ii 
Held,  that  the  tender  of  tlir  ivncwal  mit,.' 
interest  to  M.,  the  agent  of  tlie  I'.anli 
treal,  where  the  noty  wa.s  pay,ili| 
cient  tender,    as  all    the    ntljcr   u,„.Hais  «t  | 
made  there  :  that  defendant "*■ 


"i  M..n. 
w:i.s  a  sulii.j 

\\:iH  lint 


'Cllllll  tol 


tender  another  renewal  ami  tlm  interost  it  th  I 
expiration  of  three  months  fiMin  t)iu  List  ti'mU 
as  plaintiff  had,  by  his  lofiisal  t(i  aovnt  tJ 
former  teiuler,   repudiated  tin:  .■luriiciiicnt  ,J 


defendant  was  not  iiitonned  that  liu  wdiilil  nam 


such  renewal 
14  C.  P.  538 


Harper  el  til.  v.  /',(/, 


II.  PLEAmsij 


i'"'i(  (tni 


Where  in  trcsp.-iss  for  takinj,'  staves  the  iiLiin 
tiff  recovered  tl2(),  wliere  tlio  law  on  sdnuuiftlil 
facts  which  w^,re  iinj)ropcriy  tlicitedat  thctru 
was  doubtful,  but  it  aiipc.iiuil  tliat  thu  iil.iintl 
was  entitled  to  recover  Hoiiictliiii;;  in  thntini 
of  action,  and   the    residiiu  in  aiidthir  fnriu 
new  trial  was  refused,  althouj,')!  u  tciKhrd.nlJ 
have  been  pleaded  to  tiic  aiiiDiiiit  nl  the  wkl 
claim  if  tile  action  had  been  lnniiijlit  in  ,ui.,;y 
form,     lialktrd  v.  liunsum  tl  «/. ,  i;  o.  ,s,  ;o. 

A  plea  of  tender  and  refusal,  and  that  defeij 
dant  was  always  ready   to  pay  at,  a  ii.irtitiili 
place  : — Held   sufficient,  on   ^'eiicral  ilcmurre 
Thoiii/iKon  v.    Jfiiiiiilton,    Slitriij'  nf  X'umm  i 
().  S.  443. 

Trover  for  liills  of  exchange'.     1 'lea,  a  lien  I] 
agreement.    Peiilication,  a  tender,  without ,uij 
ring  that  the  sum  tendered  was  suHiiieiit, 
plication  held  bad  on  general  deimirror,   i\, 
V.  J/iitchiiittoii,  0.  O.  tS.  ()44. 

To  the  first  and  second  counts  (if  a  Mmix 
on  two  notes,  d.ated  respectively  lltliSe|itra^ 
and  29th  November,  ISdC,  for  the  iv^iicctj 
sums  of!?. 500. 24  and  .^,388.8."),  payahlesiMiKmli 
after  date,  defendant  pleaded  that  tlif  iiol 
were  signed  and  entered  into  in  the  State  oi'll 
nois,  to  be  paid  when  due  in  United  States c 
rency,  and  alleged  a  tender  by  defemKiiit  kfJ 
action  of  §000.12  of  lawful  niniiey  of  (anjf 
which  was  at  the  time  hist  iiforesaiil  eiuall 
plaintiffs  claim,  and  a  refusal  Ijy  i)laiiitiirto,u'C< 
same  : — Held,  on  demurrer,  plea  Ijail ;  lirstlyj 
alleging  the  amount  tendered  to  haveUdi»|| 
to  plaintiff's  claim  on  tlie  day  of  ttinlei, ' 
action  brought,  iustea<l  of  at  tlie  tiiue  of  I 
maturity *of  the  notes  sued  upon,  witli  sul'»iiij 
interest,  &c.  ;  .and,  secondly,  for  alleging  I 
the  amount  tendered  was  eipial  to  plaintil 
claim,  instead  of  "equal  in  value  to  a  cert 
sum  of  the  currency  of  the  United  States." 
though,  semble,  this  might  be  only  l'MW 
special  demurrer.  IVhite  et  id.  v.  bahr.  \\ 
P.  292. 


iii»  «   •J!W.,ii!f| 
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The  first  count  iillfgeJ    that  one  H.  hcl.l  pre- 
«  toiuiiit  t(p  (Icleiidiints  iit  n  ccrtuiii  relit  ;  i 


person,  does  not  (lispeiise  witli  a  tender  of  the 

i  toiwiiit  i<i  oeieiitiiwiLB  (ti/ <>  v-^iKoiii  ■vi.v  ,  I  8uni  due,  and  aniount   to  iv  converNJon,  uiileHH 

[  inisiii *■    |,^j||jj|i'^  giiodH  l)eing  tliere,  defenduntB    the  eviflenue  fairly  warrants  tlie  conclusion  that 


*;,ft',go.KKasad.Htre«.. 


a8 
for 


well  as  all  the 
alleged  arrears 


rut,towit.^'tl,the 


then  claiuietl  t)y  defendants, 
same  for  sucli  ariears  antl 


-     ^heiciis  iMily  !z;i^  was  really  due,  for  which 
ii'itli  111  til'.:  giHids  woulil  have  Butliced,  and  the 
I.  ,n„ts  i-ooiU  "I'lii'J  V  ould  havo  been  more  than 
lllSnt:     lit-1'1-  under  the  authority  of  French 


]ijlli,,8,  1  II.  *  .>.    »'>t.    that  the  count  dis- 

1  „,,  JftUHo  of  action,  for,  as  a  count  of  dis- 

inmti  ti>r  w<"'^  than  was  due,    it  averred  no 

„,li.r  »t  the  pioiicrsuni,  and  though  the  plain- 

ifoiiiW  ii".'l<i'  ""  tcn.ler,  he  couhl  avail  hnuself 

j  '„^,  Hia.lc  liy  the  tenant.     //iiA-lii-soii  v.  Law- 

LVcliiratiou  a,i,'.iiust  a  surety  on  a  liond,  el^n- 

itioiii'a  that  one  h.,  tiie  iilaintilfs'  agent,  shouhl, 

ht  iivw  niiuc.ftcd,  pay  over  to  them  all  moneys 

tiveil  (111  tlicir  accounts,  alleging  various  sums 

Mivtil  imd  not  paid.      I'lca,   that   L.  paitl  over 

ilhmiis  received  except  .•:.")(). 50,  as  to  which,  and 

Laiisus  o(  action   in   respect  thereof,  L.  was 

fcUv  iiiiil  wilhiij,'  and  ollered  to  pay  aiu'  account 

br tlio  siiiie  in  accordaiit^e   with   the   bond  and 

loinlitioii,  and  tlie  plaintitl's,    notwithstanding, 

Uliimil  to  accept  :iiini  iiini  the  said  sum,  and  i)y 

Itlriiwnaets  picviiitcd  liim   from   paying  over 

L  same  ill  aecuniaiice  with  said  bond  and  eon- 

i„ii :  -Held,  on  dciuurier,  a  gooil  plea.      Wil- 

m  .1.,  diss.,  on  tlie  ground  that  no  tender  was 

alter  a  leiiuest  liy  tiie   plaintills  on   li. 

l.wKrtOitr  Cu.   v.  McLiaii  <■(  ill.,  'M  i}. 


11  [.  WuKN  K.vcr.sKi). 

[where  the  holder  of  goods  detains  them  for 
IfeRiit  claims,  as  to  one  of  which  he  has  a  lien 
kilthe  other  imt,  tiie  owner  must  tender  the 
^lJK.•r  amimiit,  unless  tiie  holder  either  expressly 
jilivl'.iir  iiuiilicatioii  dispenses  with  it.  Kimliil 
W:'\ifalilitiiL,'l\(l-  1>.  i">S.');  /{iijIh/uiiikI  Luke 
Im.iill.  ir.  Co.  v.  (lordn,,,  1()  Q.  I!.  28;{ ;  Mc- 
\i.l.  V,  Ihil'H,  (i  ('.  r.  olJ.S. 

[Til an  action  of  rciileviu  for  stave.s  and  shingles, 

liiiiiiiit  pleaded  tiiat  tiie  plaintiU'  had  delivered 

lliiiii  (.ertain  timber  to  be  made  by  him  into 

lurWiiels and  shingles  ill  the  way  of  iiis  trade: 

tit  he  made  part  ot  the  same  into  the  staves 

il shingles  sued  for,  and  that  the  plaintiit'  not 

Iviiij,'  paid  liiui  he  detained  them,  claiming  a 

1  for  tlie  price  of  his  work.     The  plaiutiil'  rc- 

ti!  that  these  staves  were  part   of   a  large 

utity  iiianiifactured    by   detendant   for    the 

kintiU  ;  that  the  deleiidant  had  ilelivered  part 

Ithe  piaiutill,  and  had  wrongfully  diaposeil  of 

Km,  and  when  the   plaintitl'  demanded  the 

Ives  in  (|uestioii  refused  to  give  them  up  until 

1  tor  tlie  price  of  manufacturing  all  he  had 

|ile,  wherefore  the  plaintiff  alleged  that  the 

I  »as  forfeited  ;— Held,  on  demurrer,  replica- 

1  ImiI,  fur  though  the  lien  claimed  was  too 

jf.the  plaintitl'  was  not  thereby  excused  from 

(uJer  ol  the  amount  tlue  upon  the  staves  sued 

Ktmldv.  FitZiiinild  ft  tiL,  21  Q.  B.  585. 

pehl,  that  the  more  fact  of  a  warehouseman 
I  has  a  lien  ou  go(Mls  for  a  certain  sum  for 
ige,  claiming  oUu  to  bold  them  for  au  unteii- 
^chuin  as  due  eitlier  to  himself  or  a  third 


such  tender  wimld  be  useless,  as  it  would  be  re- 
fused ;  ..ad  that  in  this  case  the  evidenct!  set  out 
was  insutKcient  for  that  purpose.  IJiulo  it  al.  v. 
Monjaii  H  iit,  T.i  V.  I'.  517. 

Defendant  having  ncglectcil  to  furnish  a  state- 
ment of  his  claim  in  respect  of  the  advances 
made  by  him  in  pursuance  of  the  agreeiiiciit  be- 
tween the  parties,  in  coiisi'iiiieiice  whereof  the 
plaintiff  was  unable  totemkr  the  proper  aniount 
due,  the  plaintitl'  was  hidd  exonerated  from 
making  any  tender.  MfSimiiii  v.  A'"*/,  l,'(  Cliy. 
43'_'. 

Sec  Harpir  v.  rntn-wii,  IKJ.  1*.  5:?8,  \>.  .^7.'^(). 


I'V.  Kkkkct  ok. 

When  defendatA  had  obeyed  an  order  and 
tendered  a  sulfieient  siiiii  for  tiie  costs  tiiereof, 
which  the  plaintitT's  sidicitor  declined  to  accept, 
the  defendant  was  given  his  costs  of  motion  lcs.>4 
the  sum  tendered,  /■'rmd-liii  v.  Jlnnlli ;/,  '2  Vhy. 
Chamb.  ^W. — Taylor,  Sirniiiri/. 

Where  a  tender  of  debt  and  interest  hail  ])een 
made  to  a  mortgagee,  pending  aetimis  on  the 
mortgage,  and  the  mortgagee's  solicitor  sent  to 
the  niortgagor's  solicitor  liis  bills  of  costs  incur- 
red in  the  suits,  and  the  latter  considered  them 
too  large,  but  otl'ered  to  pay  any  amount  which 
the  master  shouhl  tax,  it  was  held  that  the 
mortgagee  was  entitled,  as  a  matter  of  strict 
right,  to  go  on  with  his  actions  notvvitlistaiidiiig 
such  offer.     Xiiiiii   V.    Iliuitir,  I7('liy.  !K). 

In  eipiity  a  tender  by  a  mortg.igor  stops  in- 
terest, unless  the  niortg.igec  shows  that  tiie 
money  was  afterwards  used  by  the  moitgagor, 
and  a  profit  made  of  it.  Kim  pit  v.  /iiiinir,  17 
Chy.  ()<)5. 


V.  Ok  Codds. 

Action  for  the  value  of  .">()  kegs  of  butter  de- 
livered by  plaintitl  to  defendants  to  carry  from 
(J.  to  T.  Defendants  relied  upon  a  tender  of 
the  butter  to  plaintitl',  as  jireventiiig  the  recovery 
of  more  than  nominal  diiiiiages.  Tlie  tender  was 
made  in  writing  by  defijin hints'  solicitor,  two 
days  before  the  Assi/es,  oll'eriug  for  jdaintiff's 
acceptance  the  50  kegs  of  butter — which  had 
been  sold  by  plaintiff  to  M.,  and  for  which  M. 
had  recovered  against  the  plaintitl" — stating  the 
same  to  be  at  T.  at  plaintitl's  own  risk  :-  llcld, 
wholly  illusory,  and  not  to  partake  of  any  of  the 
incidents  of  a  legal  tender  ;  and  that  the  plain- 
tiff was  entitled  to  recover  the  full  value  of  the 


projjerty. 
C.  P.  440. 


Brill  V.  aranil   Trunk  J,'.   II'.  Co.,  20 


tp:iims. 

See  Words  and  Teu.m.s. 


TERRITORIAL  DIVISIONS. 

Held,  on  demurrer,  that  the  words  "Provincial 
frontier,"  used  in  20  Viet.  c.  7,  s.  5,  refer  to  the 


t 


-i 


w 
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provincial  frontier  ojiposite  tlie  Unitetl  Ptateg, 
anil  not  to  the  boundary  line  of  the  division  be- 
tween Upper  and  Lower  Canada.  Swilh  v. 
JiutK',  13  Chy,  (i9(). 


TESTATUM  ACT. 

[The  Testutum  Writ  Act,  S  Vtct.  c.  36,  um 
n-pealid  hji  ID  Vict,  c.  4.1— The  C.  L.  P.  Act 
ISiHi.  ami  the  (iradicc  under  it  in  iioio  olmolete.] 

Tliu  Niagara  District,  for  the  purposes  of  the 
act,  was  held  to  bu  a  district  west  of  the  Home 
district.     Graliam  v.  Qiiinn,  3  Q.  B.  183. 

Tlie  act  governed  the  mode  of  service  of 
papers  on  defendants  or  their  attorneys,  super- 
seding the  mode  provided  by  rule  of  court  of  M. 
T.  4(;eo.  IV.  Pitrke  v.  Amhrxon,^^.  B.  2 ; 
JIoHij/ilon  (I  al.  V.  llmUon,  1  P.  R.  160. 

The  extension  of  time  for  appearing  and  plea- 
ding given  by  tliis  ivX  in  certain  cases,  was  held 
not  atfecteil  by  I'i  Vict.  c.  ("3.  Mannora  Foun- 
dry Co.  v.  Miller,  '2  Cliamb.  102. — Burns. 

It  was  not  irregular  to  issue  a  testatum  writ  to 
ttie  Home  district,  as  upon  an  original  writ  to 
an  outer  district.  I'lillernoii  et  al.  v.  Calvin  et 
al.,  I  Q.  B.  40!).  -P.  C— Hagerman. 

See,  also,  Colqiilwitn  v.  ConneU,  ]  Q.  B.  178. 


THEFT. 

See  Ckiminai,  Law— Stole"'  Propfk" 


THREATS. 
See  Crlminal  Law. 

W.  obtained  from  P.  an  order  for  £50,  (wnicli 
was  paid)  on  a  statement  that  he  could  )>rosecute 
him  for  an  alleged  felony  : — Held,  recoverable  in 
an>actiiin  brougiit  therefor.  Pasco  v.  HVj/(/,  6 
C.  P.  375. 

Qurere,  as  to  tlie  effect  upon  the  validity  of 
the  note  Sued  on  in  this  case,  of  the  threats  to 
prosecute  defendant,  by  which  it  was  alleged  that 
the  iii)tc  was  obtained,  if  it  had  been  shewn  that 
the  plaintiffs  were  entitled  to  recover  the  money 
for  which  it  was  given.  The  Canada  Fanners' 
Mutual  Ins.  Co.  v.   Watson,  25  C.  P.  1. 

The  plaintiff,  a  farmer  of  about  sixty  years  of 
age,  and  unacquainted  with  legal  matters,  was 
taken  by  the  defendant  to  a  lawyer's  office  and 
wlienthere  was  charged  with  having  defrauded 
the  defendant,  by  changing  the  figures  in  certain 
wei£;h  tickets  for  grain,  to  an  amount  of  about 
$500,  and  was  threatened  that  if  he  left  the 
office  without  settling  the  claim  he  would  be  ar- 
rested by  a  detective,  who  was  pointe<l  out  to 
hiiu,  in  consequence  of  which  the  plaintiff 
executed  a  mortgage  on  his  fatm  for  the  sum  of 
$G00.  The  court,  on  appeal  from  the  master, 
found  that  the  mortgage  was  void  as  havins  been 
obtained  by  duress  and  coercion,  althou^  the 
plaintiff,  before  giving  the  instmment,  had 
been  told  that  he  might  leave  and  go  where  he 
pleased,  but  the  party  so  giving  him  permisaion 


de  '  aied  to  undertake  that  in  case  of  hi«  1 

iie  would  not  Ikj  arrested.     Ariii..<tr,,HnV^VM 

25  Chy.  1.  ■'^-  S<,l 


TIMBER. 

L   CoNTRAfT  KOH   Sai.k,  <  Vrnx,,   .p  \h  J 
IfFACTUKK  OK.  " -'HSI 

2.  Other  Case.%  374f]. 

3.  Aji/ilieatinn   of  UcjUini  /,,„/•,,      .■ 

lUXilSTHV  AtTs.  ■  '^ 

4.  Property  /'"-^//'.'/—SV,.  SAi.EOKfio„i,J 

5.  Lien  for  Piin-hnse  M„„ei/—S(i  l^^^ 

6.  Specific  Perfonnanco  of-Se,  Sppi  mJ 

Performa.nck.  ■ 

II.    CONVERHION  OF,  INTO  LlMIlER,  374; 

III.  Mist'ELLANEOiTH  Cases,  .3747. 

IV.  AcnONH  AND   PROCEKDINds  HEliARniSflJ 

1.  Injunction  to  liexlraia  th<'  Ciiltimi  „,, 

See  Injunction.  '    " 

2.  Replemn — See  REri.Kvix. 

3.  Specific   Performnm-e  ~  Scf  SpErmJ 

Performanie. 

4.  Tre/ipa»s—SeK  Trespass, 

5.  Trorer—See  Troveu. 
V.  Crown  Ti.mrer— .S'o  CIhown  Lanfis. 

VI.  On  Indian  Lands— .SVc  Indian-  Laxw.J 
VII.  On  Road  Allowances— .V(  I  Way. 

VIII.  RiniiT  to  Float  Timiieh  —  *»  Win 
and  Water  Courses. 

IX.  RuiiiT  OF  Tenant  to  Clear  L\M.-,ii 

Landlord  and  Tenant. 

X.  RigHTH  OF    M0RTC!\(!EE— .SVf  MoRli 

XL  Chattel  Mort«A(;e  of  — .?(,Biii<i 
Sale  and  CiiArrEL  Mortoaoes. 

XII.  WA^sTE — See  Waste. 


I.  Contract  for  Sale,  Curnxii,  ok  Mamti 

TURE  OF. 

1.  Statute  of  Frauds— Parol  Aijnmmti. 

When  in  debt  on  bond  conditioned  that  "| 
defendant,  his  heirs  and  assigns,  sIkiuIiI  peri 
and  suffer  the  plaintiff  to  cut  down,  hkr,  i 
carry  away  all  the  firewood  from  certain  1 
without  hindrance   or  molestation,"  (kfeniM 
pleaded  that  he  always  pcrmitte<l,  (JtcaDiij 
plaintiff  replied  that  after  the  making'  i  { 
bond  defendant  conveyed  the  land  in  fee  ( 
stranger,  who  woitld  not  permit  tlie  pbintir 
cut  the  wood,  &c.,  and  the  defendant  ilenmi 
to  the  replication — the  court  gave  judgmentf 
the  demurrer,  the  replication  haring  shew 
breach,  the  bond  being  in  effect  a  liceiuei 
seal  binding  on  defendant  and  hia  remlee,! 
not  revocable  by  parol,  and  the  plaintifflii| 
shewn  no  obstruction.    Fowkey.  /'oM^rjiHf 
S.  185. 
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«wo  of  his  learij.] 
Irmxlnuijw  (j',^M 


I'lrriNd,  okM\K-| 

'nji^lnj  Lmri  —  ,^'^ 

— .SVc  Sale  of  Cioiiji 
e  Muneij—Sd  Lies, 
(lire  ()/■— ,S>c  SpEcinol 

:o  Lumber,  3747. 
sEs,  3747. 

KEDINIIS  KecaUDIStJ 

ilm'in  till'  Ciilihiij  ij-, 

X. 
iEri.EVIS. 

iiiiiiifi —  .SVc  SpEiinJ 

ritESl'ASS. 
{OVEH. 

.Sec  C;ko\vn  Lanps. 

1— ,S'cc  ISDIAX  LaSHS,] 

\N(ES— .S'ccAVay. 
TiMiiEU  —  .Sff  Wati 

USES. 

TO  t'l.EAK  LANli-.i| 
EN  ANT. 

\(iEE— .SVe  MoRTOAol 

E    OK  —  .9lr  Bll.b  I 
rrEL  MOKTIIAGES. 

<TE. 


'r  rriNi),  OR  M  isirij 

E  OF. 

—Parol  AijnmaU.  I 

1(1  comlitioned  that  'j 
(I  assigns,  shmildpei^ 
to  cut  down,  take,  t 
ooil  from  certain! 
inolcstation,"  defd 
permitted,  4o.,  anil 
ifter  the  making  of  I 
•ed  the  land  in  feej 
ot  permit  the  plaintifl 
the  defendant  (lennij 
court  givve  jiidtnie^ 
ication  hanng  shewH 
r  in  effect  a  hcensei 
ilant  and  his  vendee,! 
and  the  plaintiffk«< 


.    jwrrcemcnt  to  onter  upon  and  clear  land, 

Itake  the  wood  .tfter  it  is  cut  down  in  pay- 

""  ,|,(  the  hihour,  is  not  for  an  interest  in  lands 

""thill  the  .Statute  of  Frauds.     Hamilton  v.  Mc- 

S//,r.o..s.7-20. 

Tiie  iilaintilV  .igreed  verbally  to  sell  timber  to 

( iefeiidi'nt,  to  1)0  got  out  by  him  upon  certain 

huilicr  limits  lii'ld  by  her  from  the  Crown,  for 

•Iki  iiir  thousand  feet,  payable  on  its  arrival  at 

Oucliec.    These  limits  had  formerly  Ijelonged  to 

Lliiisbaiid,  i)f  whom  she  was  administratrix, 

ml  it  w.as  agreed,  defend.;nt  being  a  party  to 

tto arrangement,  th.it  half  of  the  money  should 

lejiinlied  towards  pjvyment  of  debts  due  by  the 

ijntatate.    A  written  agreement  was  then  signed 

'  IV  iilliintiff,  inteudeil  to  relate  to  the  payment 

li  btr  share  only,  by  which  she  agreed  to  sell  to 

Iffendant  the  right  to  cut  the  timber  at  lOs.  per 

Vmsaml  feet:— Held,   Robinson,  ('.  J.,  doubt- 

r  tliat  evidence  of  the  verbal  agreement  was 

ilniissilile,  as  the  writing  did  not  contain,  and 

js  iiiit  intended  to  contain,  the  whole  agree- 

imt  between  the  parties  ;  and  that  the  plain- 

iif  therefore  might  recover  the  20s.  per  thous- 

I  ioet    Held,  also,  that  the  Statute  of  Frauds 

I  niit  applyi  the  trees  having  been  cut  down 

1  reduced  to  chattels.     Vhamlwrhtin  v.  Smith, 

1 Q.  B.  103. 

[lefendiint,  by  deed  dated  26th  .September, 
IsiO.  agreed  to  isell  to  the  ]>laintiff  all  the  mer- 
i.iiitiilile  tinil)er,  &c.,  on  defendant's  land  which 


h\< 


i!;iintiffcouhlniakebythe  1st  of  May,  1871 
tiinkr  or  logs  left  standing  or  cut  after 
,,t  date  to  he  the  property  of  defendant.     The 
laiiitiff  made  a  large  quantity  of  timber,   and 
ff  away  some  of  it.  On  the  27th  March,  1871, 
ikiidiint  verbally  gave  liim  leave  to  let  the  bal- 
i«  (if  timber  made  by  him   remain  on  the  lot 
fall,  if  the  plaintiff  would  not  strip  the  lot 
miiili ;  and  the  plaintiff  (mly  cut  for  a  day 
two  after  th<it.     Sulisequently,  and  after  the 
if  M;iy,  the  plaintiff  w.as  forbidden  to  take 
hinide  timber  otf  by  one  K.,  who  said  he  had 
ightit,  and  by  defendant  who,  as  one  witness 
id,  claimed  it  .as  his  own  ;  and  the  pliiintiff 
:iwip(in  brought  trover  :  — Held,  that  the  niiule 
iWr,  which  vested  in  the  plaintiff  as  made, 
;bt  properly  be  the  subject  of  a  parol  contract 
h  defendant,  independently  of  the  deed,  and 
It  the  desistance  of  the  plaintiff  from  stripping 
'  lot  before  the  Ist  May  was  a  sufficient  con- 
ration  for  the  p.arol  agreement : — Held,  also, 
there  was  evidence  from  which  a  jury  might 
:r  conversion.     Hedlei/  v.  Scimovn,  33  Q.  B. 

)claration,  q.  c.  f.,  for  cutting  and  removing 
K,  with  a  count  in  trover  .and  the  common 
Dts.  Pleas,  leave  and  license  ;  and  a  special 
|itable  pleik,  setting  up  that  defendant  oeing 
itr  ot  the  land,  contracted  by  parol  to  sell  it 
k  pkiatiff,  and  that  at  the  tmie  of  such  con- 

,  and  of  the  conveyance  of  the  land  by  de- 
bt, i;  was  expressly  agreed  that  defendant 
Jd  have  certain  trees  thereon,  and  be  at 
rtj-  to  cut  and  remove  them,  but  that  such 

latioa  should  not  be,  and  it  accordingly 
Itut  inserted  in  tha  conveyance ;  and  that 
I  defendant  entered  and  cut  the  trees,  &c., 
|h  are  the  trespasses,  &c.  The  defendant, 
Ititness  at  the  trial,  having  proved  the  sale 

!  land,  it  was  proposed  to  shew  by  him  the 

jement  as  set  up  m  the  equitable  plea  :— 


Held,  that  such  evidence  was  improperly  re- 
jected, for  that  it  was  admissible  both  under 
the  efjuitable  plea  and  the  plea  of  leave  and 
license.  .Semble,  th.it  the  equitable  plea  shewed 
a  good  defence,  and  that  at  all  eventn,  the  plain- 
tiff having  taken  issue  upon  it,  the  defendant 
was  entitled  to  have  the  issue  tried.  Wiil'er  v. 
Dexter,  34  y.  B.  42(5. 

The  owner  of  land  by  a  memoraiulum  in  writ- 
ing sold  the  timber  thereon,  and  when  tlie  timd 
verbally  agreed  upon  for  its  removal  was  nearly 
expired,  the  vendor  told  his  vendee  that  he  might 
have  another  year  within  which  to  cimiplete  the 
cutting  .and  removal  of  the  tind)er  : — Held,  that 
the  vendor  was  not  at  liberty  afterwards  to  re- 
voke such  extension  of  tinie.  Lawn  nee  v. 
Erriiiijlon,  21  Chy.  261. 

On  a  sale  of  timber,  the  Land  on  which  the 
same  was  situate,  w.as  not  mentioned  in  the 
memorandum  evidencing  the  agreement,  but  the 
purchaser  entered  upon  the  land  intended,  and 
with  the  knowledge  and  ao(iuieseence  of  the 
owner,  continued  to  cut  thereon  for  over  a  year  : 
— Held,  that  this  was  sutheient,  within  the 
Statute  of  Frauds,  to  jjrevent  the  vendor  after- 
wards disputing  the  right  of  the  pureh.aser  to 
cut  the  timber  within  tihe  time  limited  for  his 
so  doing.     lb. 

The  position  of  a  defend.ant  resisting  a  claim, 
is  more  favourably  considered  than  that  of  a 
plaintiff  endeavouring  to  enforce  an  agreement, 
the  terms  of  which  may  not  have  been  de- 
fined so  aa  to  clearly  s.ati.sfy  the  reciuirements 
of  the  Statute  of  Fr.auds.     Jh. 

The  pLaintiff  being  entitled  according  to  the 
us.age  of  the  crown  to  a  license  foreert:iin  timber 
limits  in  3rd  December,  18(i3,  took  out  a  license 
in  the  n.ame  of  J.  N.  &  Co.,  and  delivered  the 
same  to  them  upon  a  verb.al  agreement  for  ob- 
t.aining  advances  on  the  security  thereof  ;  J.  N. 
&  Co  procured  these  advances  from  a  bank  and 
deposited  the  license  by  way  of  security.  In 
December,  1864,  the  plaintiff  took  out  a  new 
license  in  the  name  of  J.  N.  &  Co.,  and  tliey 
assigned  the  same  to  the  bank  as  a  further 
security.  The  plaintiff  having  made  default,  the 
bank  sold  the  limits  with  the  knowledge  of 
and  without  any  objection  by  the  plainiitf : — 
Held,  in  appeal  from  the  Court  of  (.Jhancery, 
15  Chy.  391,  that  though  there  was  no  writing 
shewing  the  agreement  between  the  plaintiff 
and  any  of  the  other  parties,  the  sale  was, 
under  the  facts  proved  binding  on  Jiim  ;  and 
a  bill  impeaching  it  w.as  dismissed  with  costs. 
Draper,  C.  J.,  and  Spragge,  C,  diss.  McDonald 
V.  McKay,  18  Chy.  93. 


2.   Other  Caseit, 

Defendants  were  taken  by  the  plaintiff  to  a 
quantity  of  timber  .already  made  upon  the 
ground,  and  contrficted  to  draw  it  out  and  de- 
liver it  to  the  plaintiff  on  the  bank  of  a  river  : — 
Held,  that  the  timber  cut  in  two  by  defendants 
to  suit  their  convenience,  without  plaintiff 's  per- 
mission, and  drawn  out  to  the  river  iu  that 
altered  state,  was  not  a  delivery  within  the 
contract     ReynoUh  v.  Shuter  et  al.,  3  Q.  B.  377. 

Where  the  plaintiff  by  writing  agreed  to  fur- 
nish timber,  to  be  paid  for  at  a  certain  rate  per 


II   m 


'MlM 


3743 


TIMBER. 


m 


<  * 


m 


it  i 


^r 


foot,  lineal  inuainire  :—IIul(l,  that  he  wftBontitloil  I  tho  declaration  slionlil  have  Ihiuii  forn(it 
to  rceover  Hnch  price  ])ur  lineal  foot  "'       "  '  '" 

the  leni^tli   of  each  utick,  not  acc( 


length  of  a  ))ri<lgu  conatructed  of  the  timber, 
and  for  which  it  Wiw  olitained.  Bruwn  v.  Zitii- 
viervKin  vt  al.,  15  Q.  U.  'tWA. 

One  H.  agreed  to  fiirniuh  B.  with  from  8,(KX) 
to  10,000  saw  logs,  to  be  paid  for  on  delivery, 
and  received  a  small  mini  on  account.  After- 
wards II.  agreed  to  get  out  logs  for  the  plaintiffs, 
the  niotiuy  for  them  to  be  paid  to  one  ]),,  to 
whom  H.  was  indebted.  A  large  number  were 
got  out  during  the  winter  by  H.,  and  while  on 
the  ice  he  marked  1,040  with  the  plaintiffs' 
mark.  When  tlie  ice  broke  up  all  were  Hoated 
down  together  and  l>ecaine  mixed.  The  jilain- 
tills  accepted  and  jiiiid  orders  on  them  by  H. 
iiiJ). '.s  favour  for  i'2()0  on  account,  and  after- 
wards ft  delivery  was  made  by  H.  to  tiiem  of 
1,040  logs,  by  delivering  some  in  the  name  of 
that  number  out  of  tlie  whole,  which  were  still 
together.  B.,  who  had  made  large  advances  to 
H.  on  his  agreement,  then  got  execution  on  a 
judgment,  wiieh  H.  allowcil  to  go  by  default, 
and  under  it  seized  all  the  logs  :  -  Held,  that  the 
plaintilfs  were  entitled  to  recover  in  replevin  for 
the  1,040  logs  so  .sold  and  delivered  to  them  ; 
anil  tiiat  iieitlicr  the  Chattel  Mortgage  Act  nor 
the  "22  Vijt.  c.  Ot!,  .s.  19,  would  have  applied  to 
such  sale,  even  if  the  jury  had  not  found,  as 
they  did,  that  theie  was  an  actual  and  continued 
change  of  pcLsscssioii,  so  far  as  there  could  be 
under  the  ciicumstances,  and  that  H.  was  not 
insolvent.  Miilitlrhraok  c.t  ill.  v.  ThDiiqmon,  19 
Q.  B.  307. 

By  iin  agreement  under  seal  between  plaintiff 
and  B.,  B.,  in  consideration  of  seven  cents  per 
foot,  agreed  to  deliver  to  the  plaintiff  at  dloderich 
harbour  14,0(X)  cubic  feet  of  good  elm  timber,  to 
be  of  sj)ecitied  dinieusions,  and  nothing  but  good 
sound  rock  elm  ;  tlie  {daintitf  to  draw  it  from 
the  bush,  and  leave  it  (ui  the  bank  of  the  river 
Maitland,  and  to  ])ay  at  certain  periods  named. 
In    trover    for   such    timber,    which   defendant 


e  was  cniiiieii  luu  (leciuruiioii  siioiiiu  nave  i>'-'uii  for  n(it  l  I 
;  according  to  |  so  ;  and  as  an  ainendnieiit  was  iKjt  acciit,  '"^1 
irding  to  the  ;  the  tonus  imposed,  a  verdict  wa.s  cntenVl      I'j 


fendant :— Held,    that   under   tijc  tuutr,,7t 
inspection   by  (J,    V.  or  .1.  Sills  wiw  i^  enllit! 
precedent  to  defendant's  obb'f,';iti(,ii   to   i  .  "i 
the  lumber;  but   that  defeinl.-nit  iiii"lit  w'-l 
this  condition  or  agree  to  a  dilliivntliisinvl' * 
The  c(mrt,  however,  refused  tu  .umiiilainl  '<•  "\'\ 
a  verdict  f(U'  the    plaintiff;  l)ut  ^.Tiiuti'l  ,i  " 
trial  on  iiayment  of  costs,  to  ciialilc  th,.  |,j,| '!' 
to  amend,  and  to  have  tlie  (|ui!-tiiiii  us V.  ' 
alleged  waiver  and   substitutinii  iiniMiTiv'trr 
Aitrhi'xon  V.  C'uok,  37  i)..  B.  4!»().  •      ■' 

The  declaration  was  for  breach  of  ilefeiiiliiutd 
covenant  to  get  ()ut,  make,   niamtfiutMrc,  ;,'J 
deliver  to  the  plaintilfs   u|)on  Uw  Liiiml  at  ilj 
Dundas  basin,  certain  timber  .'iiiil  iiiastx,  sittni 
out  the  (piality,  deseni)tion,  aii<l  iiriLu/witlia 
averment  of  the  iierfonnance  df  all  (•oiiiliiinn 
precedent.     Third  j)lea,   setting  dut  in  fiillthi 
agreement,  containing  the  covi'iiiint  siilmI  in,,^ 
nanieljyf,   that  defendant   would   <n:t  nut,  nii.y 
manufacture  and  deliver  to  |)]aiiititrson  (jr  lui,,, 
Ist  April,  1874,  upon  the  bfink  m'  tliu  c-mlj 
Uundas,  at  a  convenient  \>\:wi'  fm-  imttin  >  iW 
same  in  the  canal,  certain  <iesiii|iti(iiis  (jf  tilnlsi 
and  masts,  specitied  to  lie  lirst  i|  issiiicv(r\  in 
ticular,  and  sul)ject  to  tlie  iiisptitiiiii  df  a  (IhiIj 
culler,  payments  to  be  niiule  by  iilaiiitill's  irni 
time  to   time  as   the  work   l'i(i;;i\iys(il,  ami  tlJ 
balance  when  the  whole  of  tin.  „inilii,'r  ainl  mj 
were  delivered  at  the  canal  :  tli;it  tlic  tiiiilur; 
masts  so  soon  as  made  Jiiid  iiiainifaitiiieil  shu 
be  marked  with  plaintilfs'  traiU:  marii,  iunl 
come  their  property  so  tioon  a.s  eiitli  .stii  k  wj 
insiJected,   measured,   and   culkil  l)y   tin- 
culler.    The  plea  then  avencd  tliivt  Ijy  tlaus^ 
and  custom  of  the  timber  trade  in  iiMintT 
which    the   said  deed  was  iiiiulo,  ami  in  ujij^ 
plaintiffs  and  <lefendaiit  were  oMgageij,  ainl 
the  terms  of  the  deed,  it  Ijcuaiiio  the  plaium 
duty  to  cause  the  said  timber  and  masts  tnl 
sjieeted  at  the  place  where  they  wure  Ijiin^' 
and  before  delivery  by  defcmlant  at  tlaiJ 


claimed  under  a  purchase  from  B. : — Hehl,  that    basin  at  Dundas  ;  and  that  the  iilaintilts,  tlm 


the  .ngreement  clearly  did  not  prevent  the  plain 
tiff  from  .shewing  that  the  timber  to  be  delivered 
behinged  to  him,  and  not  to  B.  The  fact  that 
the  timber  was  marked  with  B.'s  mark  was  re- 
lied upon  by  defendant  to  shew  that  it  was  not 
the  plaintiff's.  Held,  that  the  plaintiff  might 
shew,  in  answer,  that  it  was  not  uncommon  for 
persons  in  charge  of  but  not  owning  timber 
thus  to  mark  it.     Little  v.  Foley,  24  Q.  B.  177. 

Defendant  agreed  in  writing  to  buy  from  the 
plaintiff  certain  quantities  of  different  kinds  of 
lumber  specified,  "  culls  all  out,  and  all  good 
merchantable  lumber  by  G.  F.  or  J.  Sills's  inspec- 
tion." Plaintiff  sued  upon  this  agreement,  alleg- 
ing that  all  things  were  done,  &c.,  necessary  to 
entitle  him  to  have  the  lumber  fvccepted,  yet  that 
defendant,  having  accepted  part,  refused  to  ac- 
cept the  residue.  It  appeared  that  part  of  the 
lumber  had  been  shipped  by  defendant's  order  to 
one  P.  at  Buff  do,  and  there  was  evidence  of  a 
new  agreement  as  to  the  inspection,  but  no  in- 
spection had  been  made.  It  was  also  proved, 
without  objection,  that  according  to  the  usage  in 
such  cases  it  is  the  purchaser's  duty  to  procure 
the  inspector.  At  the  trial,  the  case  being  taken 
in  defendant's  absence,  it  was  held  that  defen- 
dant was  bound  to  procure  inspection,  and  that 


luly  uotilied  by  the  defendant  to  liavu  tliis,i. 
so  inspected  neglected  to  do  so,  \vlierfli_\  ildi 
dant,  though  ready  and  willing,  was  inivuili 
from  performing  his  covenant  :-  Hold,  luid.tlij 
being  nothing  to  shew  what  the  custdin  Hcusirj 
whicli  defendiint's  duty  aroHC,  and  nu  alKvatj 
that  the  timber  and  masts  were  over  iiiaiiiia 
tured  and  ready  for  inspcctidii.    (Stinl'K.  tb| 
even  if  this  had  been  averred,  .such  a  custom 
usage  would  have  been  iiiadnii.ssiljle,  its 
being  inconsistent  with  the  dufondant's  expil 
covenant  to  deliver  at  the  ba.sin  sulijeit  tol 
spection  ;  and  even  if  sucli  usage  coiild  |iii;v| 
defendant  could  have  a])poiiited  a  eiiller,  mi 
the  plaintiffs'  neglect  to  do  se  cduhl  not  lie  ij 
to    have    prevented    defendant's   ijcrloruii 
ffai/e>i  et  al.  v.  Nenbilt,  2')  C.  V.  101.-  (iiraj 
sitting  alone. 

The  plaintiff  agreed  to  cut,  draw,  ami 
for  defendants  at  a  specified  place  4,000  sbinij 
logs  at  50  cents  each  ;  also,  to  make  all  htf 
roads,  defendants  agreeing  to  make  the  i 
road  :  "  the  defendants  to  provide  the  jiine  j 
ber,  which  is  to  be  cut  on  the  lots  raeiitionej 
the  schedule  A.  hereon  eiuhjrsccl."   Tliis  s 
dule  enumerated  five  lots,  containing  1,800* 
—Held,  that  the  defendants  were  not  Ixu 
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itlaintiff  the  trees  to  bo  cut  on  the 


I?"";'*  „ggti,iii,   but  that  it  WJva  sulHcieiit  that 
1  1   'weretrecH  on  tliuso  lots,  lis  tliu  jury  found, 

'lU  to  iiii'k'i  •*'"00  '"fc"*-  '''''"  J"''y'  "'  a"8Wor 
['  iistiiius,  fimiiil  that  tlio  phvintiff  had  out  and 
[j  illtrcil  im'ly  '•"<>  ^'V**'  ■""*  '""'  received  !j!400, 
l!  that  111)  «'■'■''  "^"'l""''  *1<W  ;  l'"t  tl'«y  foui"! 
tlwt  (IcfiinliiiitH  did  not  make  the  main 
miHiiM.ilik'  tiiiiu  to  enabhi  the  phiiiitiff 


■t  the  1"H"  ""*''  by  which  the  ])laintiff  had 

*|ji,e,l.^lOiliiiiiiigi;s  ;— Ilchl,  tliat  the  idaintiff 

■*  ■      a  verdict  for  )g  10,  notwithatand- 


SliihhH  V.  John- 


4- 
dltitlwl  t( 

niiiitlic  iiad  Iteon  overitaid, 
^;,(„/.,38(.».  15.  4(;(i. 

Deiliiration,  tli.vt  tlie  plaintiff  agreed  to  buy 
uliUfiiiihiit  to  will  U0,(X)O  cubic   feet  of  good 
iJerchiiiitalilc  board  timlicr  of  tlie  (juality  and 
jiufiictiru  thiTciii  mentioned,  to  be  delivered, 
jf'|,„,^t;n;tineiit  sot  out,  not  later  than  10th 
ijv  next  t'lisiiiiif.',  the  plaintiirto  pay  at  the  rate 
(I'V.  wr  culiio  fo(jt  for  timber  so  delivered  at 
fcetiiue.iauii  in  tlic  manner  in  the  agreement 
fctiiiit:tlwt  tin'  plaintiff,  in  pursuance  thereof, 
i;j(jO (111  account :  an<l  all  conditions  were  ful- 
lleii  lU'.,  y<-'t  defendant  did  not  deliver  the  said 
]1ct  or  any  part  tlureof.     Plea,  on  equitable 
^,,1^^  netting  out  the  agrceniont  in  full,  shew- 
jffliat  till!  (piality  and  manui'aeture  wereto  be 
He  ami  when  and  where  the  delivery  were  to 
ike  iiiaoi!,  also  the  mode  of  [layment,  namely,  the 
XI  ildwi'i,  aekiiowlcilging  the  rt'ceii>t   thereof, 
iltwo-thirdsas  the  timber  should  be  delivered, 
(hen  taoh  IO,(IO()  feet  was  hauled  to  the  nameil 
fcuits.    The  plea  then  averred  a  delivery  at  the 
^iiiir  lilaces  then^for,  and  of  the  proper  quality 
iwriiiticiii,  before  tlie  named  day,   of  the 
'gA  111,(100  feet,  and  a  notitication  to  plaintiff'  of 
eKiiiii',  ami  of  its  being  ready  for  delivery  to 
nil  naymunt  of  such  two-thirds,  and  that  in 
Jiault  (if  such  paymont  the  said  timber  would 
Vti'ilil.    The  plea  further  averred  tha*.  dur- 
(iiU  that  time  defendant  was  ready  ami  will- 
uaml  iiflerod  to  deliver  to  plaintitF  the  first 
MkI  ttet,  anil  also  the  remaining  10,000  feet. 
It  tkit  the  plaintiff,   thou^rh  he  received  due 
)tict,  refused,  within  a  reasonable  time  there- 
}er,  til  accept  and  receive  the  said  timber,  and 
ipay  the  said  two-thirds  of  the  price  or  any 
tthtreof,  wheroiqion  difcndant  after  a  reason- 
t  time  resold  the  tindjer  : — Held,   that  the 
was  a  good  answer  as   regards   the  first 
luOO  feet,  payment  of  the    two-thirds  price 
ingacnndition  precedent  to  delivery  ;  but  no 
■wcr  118  regards  the  second  10,000  feet,  and 
foi-e  had  as  being  jileaded  to  the  whole  ;  for 
Mill  nut  be  read  as  alleging  an  offer  then  to 
per  the  second  ipiantity,  because  that  would 
irt  entitled  ilefendant    to  the  whole   price, 
Kreas  non-payment  of  the  two-thirds  only  was 
iplaiiied  of,  and  the  notice  of  re-sale  only  ap- 
S  to  the  first  10, 000  feet ;  nor  could  it  be  read 
niifferand  refusal  to  take  the  second  10,000 
I  at  all,  or  to  go  on  with  the  contract,  so  as 
|di8iliar;5e  the  defendant  : — Held,  also,  that  a 
llicatiiin  alleging  a  notification  by  defendant 
bkintiflf  of  his  inability  to  deliver  the  20,000 
1,  anil  promising  to  return  the  $300  with  ex- 
%  liut  that  defendant  failed  either  to  per- 
il the  contract  or  return  the  money,  W'as  bad  : 
fell!,  also,  that  the  declaration  was  defec- 
for  niieertainty  ;  but  that  the  defect  waa 
1  by  the  plea.    Reid  v.  Robertson,  25  C.  P. 


The  plaintiff,  employed  by  a  firm  in  Quelxjc 
to  purchase  and  get  out  tinil)er  for  the  Quebec 
market,  entered  into  an  agreement  with  the  de- 
fendant, after  having  examined  defendant's  lot, 
whereby  defendant  sold  all  the  pine  timber  stand- 
ing on  his  lot  to  the  plaintiff,  "  such  as  will  make 
good  merchantable  waney-cdged  timber,  suitable 
lor  bis  purpose,  at  the  rate  of  iJl.S  ner  hundred 
cubic  feet,  and  defendant  rckowlcdgeil  to  bavo 
received  SI, 000,  "the  balance  to  be  paid  for  bo- 
fore  the  timlnir  is  removed  from  the  lot."  The 
plaintiff  cut  ^()r)l.  17  worth  of  timber,  which  he 
alleged  was  all  to  be  found  on  the  lot  which 
would  lill  the  contract,  and  sued  the  defendant 
to  recover  the  balance  of  the  ijl  ,000,  namely  !|ji34H. 
83c.  : — Held,  (iwynne,  .F.,  diss.,  that  the  plaintiff" 
was  entitled  to  recover  ;  that  ho  was  (udy  to  pay 
for  the  timber  actually  cut,  and  that  there  Wiw 
nothing  in  the  agreement  or  evidence  which  au- 
thorized defendant  to  retain  the  whide  'SI, 000, 
while  it  also  appeare<l  that  there  was  no  further 
timber  which  plaintiff  might  have  cut.  Scmble, 
also,  that  the  evidence  set  out  in  tli<!  report  war- 
ranted a  tinding  that  the  contract  bad  been  re- 
scinded. J'cr  (iwynne,  .1.,  that  the  i)ayment  of 
the  .^1,000  was  an  absolute  payment,  the  plaintiff 
believing  and  so  rejiresenting  to  defendant  that 
there  was  sufficient  timber  to  cover  that  amount, 
if  not  more,  on  the  faith  of  which  re])rcscntation 
defendant  entered  into  the  contract,  which  ho 
otherwise  would  not  have  done,  and  that  the 
plaintiff"  must  therefore  suffer  for  his  own  mis- 
take ;  and  that  on  the  evidence  the  contract 
neverwas  rescinded.  Chirki'v.  M7(J<(','28C.  1'.  293. 

This  judgment  was  reversed  on  appeal  on  the 
ground  that  the  true  construction  of  tlie  contract 
was,  that  it  iliil  not  call  for  first-class  timber,  but 
"  good  merchantable  *  *  timber  suitable  for 
his  purpose,"  that  the  evidence  shewed  that  by 
this  was  meant  "good,"  &c.,  "timber  suitable 
for  the  (Quebec  inai-ket"  ;  and  th.at  there  was  more 
than  sufficient  timber  of  this  dcHcri])tion  still 
remaining  on  the  lot  to  cover  the  balance  of  the 
§1 ,000  ;  and  that  there  was  no  evidence  to  shew 
that  the  contract  had  ever  been  rescinded.  //*. 
308,  note  («).  [The  judgment  of  the  ( !ourt  of 
Appeal  has  since  been  attirined  by  the  Supreme 
Court.] 

The  owner  of  real  estate  sold  all  the  hemlock 
bark  thereon  : — Hehl,  that  the  purchaser  had  a 
right  to  fell  the  trees.    Hutch  v.  Fkk,  5  (^hy.  051. 

The  owner  of  land  with  a  saw  mill  thereon, 
leased  the  mill  with  a  right  to  cut  timber  during 
the  lease  ;  the  lessee  assigned  the  Iciise,  and 
the  assignee  afterwards  surrendered  it  to  the 
proprietor  of  the  freehold  : — Held  that  the  right 
to  cut  timber  was  only  commensurate  with  the 
lease  itself,  and  the  lease  having  been  surrender- 
ed, the  right  of  cutting  timber  was  at  an  end- 
except  for  the  use  of  the  mill.  Stegmaii  v.  Frn- 
xer,  «  Chy.  G28. 

Where  the  owner  of  land  sells  the  timber  after 
a  writ  against  his  lands  is  placed  iir  the  sheriff's 
hands,  and  the  purchaser  cuts  down  and  removes 
the  timber  before  an  injunction  is  obtained,  he 
is  accountable  to  the  execution  creditor  for  such 
timber.     Brown  v.  Sdgfi,  11  Chy.  239. 

To  make  valid  against  creditors  of  the  vendor 
a  sale  of  timber  to  lie  cut  down  by  him,  there 
must  be  an  actual  delivery  to  the  purchaser  after 
the  timber  is  cut  down,  followed  by  au  actual  and 
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continued  chnnge  of  pngsesaion,  as  in  thn  case  of 
other  chattels.  MrMillan  v.  McSherry,  15  C'hy. 
133. 

See,  Etl'tenll  et  nl.  v.  Jfamdl,  15  C.  P.  93,  p. 
1562. 


II.  Conversion  of,  into  Lumber. 

An  administrator  was  desirous  of  converting 
8aw-h)>{8  into  Iuml)er  for  the  benefit  of  the  estate 
lie  represented.  An  apjilication  tinder  2!)  Viet. 
c.  28,  8.  31,  was  entertained,  and  an  opinion  of  a 
judge  given  in  favour  of  tlie  course  suggested. 
Jle.  Valdwdl,  2  Chy.  CJhanib.  LW.— Mowat. 

A  mortgage  on  saw  logs  will  bind  the  lumber  i 
into  whicli  they  are  sawn,  but  the  mortgagee  I 
must  prove  that  such  lumlter  was  made  out  of  j  Held,  also, 'there  being  no  evidcinc 


boom.     This  jam  was  broken  up,  ntnl  n,,,,,. 
defendants'  logs  were  let  down,  nifhh  nftn-^i' !'/ 
the  plaintiflfs'  boom  was  found  ludkcn,  tli,i,i.' 
tiffs  not  being  present,  and  thiiilnjrsp,,,,.  ■n"'" 
went  down  the  stream  witli  dcfiinlimt,'],,',,  "^ 
some  were  afterwards  fomid,  Imt  iiliniit  I'ljlm 
feet  were  lost,  and  thure  wuHoviilcncif tcniliii, t, 
shew  that  they  had   been  taken  liy  iki'cuil.-iLl 
men  to  a  point  about  twenty  niilis  ilwuy.    'I'l 
was  evidence,  also,  that  deteiidants  oniKhut  JJ/' 
unreasonable  in  making  their  drive  hIhh  an  I  ^ 
tliey  did  : — Held,   tint   there    «:ih  evidin, 
the  jury  that  defendants  liad  ludkeii  the 
tiffs' boom  by  the  undue  pressure  nf  their 
and  that  defendants  were  lialile  witlumt 
that  they  had  actually  cut  u|t  the  |il:iiiititiv 
and  a  verdict  for  the  plaiiititl's  was  uiiln. 


for  i 
lain- 

lir,,  . 

ir,»,f  I 


the  logs  mortgaged. 
Q.  B.  477. 


White  et  III.  v.  Brown,  12 


tliatthct 


III.  Miscellaneous  Ca.ses. 

In  an  action  on  a  replevin  bond  against  prin- 
cipal and  sureties,  the  breach  assigned  was  the 
non-return  of  a  portion  of  the  timber  replevied, 
for  which  the  (tefcndants  in  replevin,  the  now 
plaintiffs,  obtained  judgment.  It  aj)peared  that 
the  timber,  when  replevied,  was  on  the  banks  of 
a  river  some  distance  above  the  point  where  it 
was  intended  to  be  sinpped,  and  by  directions  of 
F.,  the  plaintiff  in  replevin,  it  was  put  in  the 
possession  of  one  L.,  who  was  F.'s  general  agent 
for  looking  after  his  land  in  that  part  of  the 
country.  L.  authorized  the  defendant  in  replevin 
to  take  it  down  to  the  shipping  point,  where  it 
was  again  taken  possession  of  for  F.,  by  a  per- 
son appointed  by  L.  to  receive  it  there,  and 
shipped  for  F.  -L.  had  been  forbidden  by  F,  to 
permit  this  removal  to  the  shipping  point,  but 
the  defendant  in  replevin  was  not  aware  of  it, 
and  such  removal  was  to  the  benefit  of  whoever 
might  be  the  owner  : — Held,  that  the  receipt 
of  the  timber  at  the  shipping  point  by  F.  was  a 
ratification  on  his  part  of  the  removal,  thtnigh 
such  removal  was  in  violation  of  his  orders. 
Patterson  et  al.  v.  Fuller  et  at.,  32  Q.  B.  240. 

Held,  that  it  was  properlj'  left  to  the  jury  to 
say  whether  L.,  from  the  nature  of  the  property 
and  its  situation,  and  being  appointed  agent  to 
receive  possession,  had  reasonable  authority  to 
arrange  that  it  should  be  taken  to  the  shipping 
point  for  the  benefit  of  all  concerned  ;  and  that 
they  were  fully  warranted  in  finding  that  he 
hatl.     Ih. 

Semble,  that  the  plaintiff,  though  entitled  to 
recover  against  F.  the  value  of  the  timber  at  the 
shipping  point,  could,  as  against  the  sureties, 
recover  only  its  value  when  replevied.     lb. 

Obstructing  navigable  river  by  boom  for  saw 
logs  —  Boom  broken  by  collision  with  defen- 
dant's steamer,  whereby  plaintiff's  saw  logs 
were  lost — Action  therefor — See  Brace  v.  Union 
Forwarding  Co.,  32  Q.  B.  43,  p.  3593. 

The  plaintiffs  had  a  large  quantity  of  logs 
boomed  in  a  river,  and  while  there  a  drive  of 
about  5,000  logs,  belonging  to  one  C,  came  past 
without  injuring  the  boom,  which  was  strong  and 
well  constructed.  Defendants  had  a  large  num- 
ber of  logs  boomed  above  the  plaintiffs',  some  of 
which  were  let  down  at  night,  and  in  the  mom 


tiffs  could  have  purcliased  otlier  Id;,'^  at  the  time  I 
and  place  where  the  wrong  w;is  dcmi.,  that  tuf 
were  entitled  to  recover  the  lossoi  iirijiits,\(lij|.i,I 
the  jury  found  they  would  Imve  iiiaile  nut  nitlie 
logs  lost  bv  defendants'  nusei>n(hiet.  .!/((/,,■,/ ,,;  f 
\.  Cook  et 'ill.,  39  Q.  B.  537. 

The  patent  to  A.  C  in  ISO.'?,  onntiin,,!  t|,el 
clause,  then  usual,  saving  and  resi.rvini'  tn  tliel 
crown  all  white  pine  trees  : —Held,  thatncitwith.j 
standing  this  reservation,  tlie  plaiiitilf,  tdaiiniiiJ 
under  the  patentee,  could  inaiiitain  triiveraL.Miiirtl 
defendant  for  the  white  pine ;  for  tiie  soil  in  wiijdi 
they  grew  was  his,  and  he  was  eiititled  tu  tlnis 
shade  as  against  a  stranger,  lb  Id,  aNu.  tiuU 
the  evidence  of  j)ossession,  set  out  in  thi' niiurtj 
being  such  as  an  owner  cimld  lie  exiiwtfi  tJ 
have  of  wild  land,  would  alone  liive  huun  .>iiiti.1 
cient  to  entitle  the  j)liintitl'  to  maintain  tiij 
action.     Catnelmnn  v.  llerxiij,  ;v.'  {).  \\,  ;t;j:j. 

Trespass  or  trover  will  lie  here  for  timber  cjJ 
in  the  Province  of  Quebec  (Hie  (teclaratimi  iiJ 
charging  any  trespass  to  tlie  ivaltyi,  altli'iii.'!i  i| 
may   be   necessary  in    such    action  to  try  tlw 
title  to  the  land  on  which  it  w.is cut.    ,l/.//t,vi 
et  al.  v.  Bi/nn,  30  Q.  15.  307. 

A  merchant  agreed,   in  writin;.',  to  advmc^ 
money  for  the  purpose  of  getting  out  timhirti 
i  be   forwarded  to   him  at  (,>ueliee  for  sale;  fijj 
I  which  advances  he  was  to  be  ]iaid  eertaiii  i 
I  missions.    The  timber  was  iliily  forwanled  tuaia 
1  in  the  autumn  ;  but,  prices  buiu;,'  low,  he,  wiij 
the  assent  of  the  other  party,  lielil  the  tit 
over  till  the  following  spring  and  uhiinicil  vM 
est  on  his  advances  from  the   1st  nf  DL-aiii'id 
until  the  sale  of  the  timber,   the  case  nut  I 
provided  for  by  the  agreemuiit.   Itappeamltlu 
it  had  been  customary  in  the  trade  tn  ohir; 
terest  in  such  cases,   where  there  wasnutinl 
writing  ;  but  there  was  no  evideuee  of  »iiilun| 
torn  being  known  to  the  plaintitl:— HiM,  tii^ 
interest  could  not  be  charged,    Mowat,  V.  ( 
diss.  De  Hertel  v.  Sumde,  14  t'liy.  421 ;  l.K  hj 
648. 

A  testator  devised  his  farm  to  minor  cliiMi 
and  directed  that  his  executors  should  rent  i 
same:  that  no  timber  should  he  cut  cwept  I 
the  use  of  the  premises  ;  and  that  the  cxwiiM 
should  have  full  power  to  carry  the  wii' 
effect: — Held,  that  it  wa.s  the  iluty  of  the  ej 
cutors  to  prevent  the  executrix  from  cutting  f 
timber  for  other  purposes.  iSteinirt  v,  UlcH 
18  Chy.  21. 

Under  the  ordinary  administration  deen; 


ing  were  found  in  a  jam  against  the  plaintiffs'  Jespect  of  a  testator's  real  and  personal  estatcl 
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g  TIME,  (COMPUTATION  OF.) 

.or  miv  take  nil  acco»int  of  timber  cut  with 

"r'tKefcn.l...tH".;e  chargeable.     II.. 


3750 


ffhic'li  the 

A  lunihcriiiitu  uK.eeing  to  carry  Iuin»)er  for  liirc 

the  reiiuest  i-t  tlie  owner  tliureof,  does  not 
°f    .liv  lieciiine  a  common  carrier  or  render  hini- 

iTumiiil  to  c  irry  safe  at  all  risks,  tlie  acts  of 
'  1  iir  the  (,'uceii'a  enemies  excepted;  and, 
Tire  whethe.-  lie  would  be  so  liable  even  if  it 
**"''  Ji.'wn  tliat  he  was  in  the  habit  of  forward- 

\,  timlwr  for  any  one  who  might  choose  to  oni- 
"1-  |,i,„  to  do  .so.  Under  such  circumstances  the 
''  tvcarryi;  the  lumber  is  not  btmnd,  iu  the 
illLlice  of  any  agreement  on  the  point,  to  make 

,1  inmiey  paid  by  the  owner  for  the  purpose  of 
u'luriiiL'  the  property.    In  such  a  case  tiie  carrier 

,11  lie  entitled  to  a  lien  on  the  lumber  carried 
I,  hull  for  his  freight  and  charges,  which  will 
i;,leteateil,  however,  by  procurnig  it  to  be  taken 
„^.veeution  at  his  own  suit.  Hi:  Voumhe  vt  nl., 
.i4(1iy..'l!». 

\  luinliennaii  had  a  lien  on  lumber  for  his 
fr,i.'ht,anilC.  wrote  saying  "  1  wish  you  would 
„ln<e  your  agents  in  (^lebeo  to  deliver  to  A.  J. 
i^'„„iiilic  the  sawn  stutf  on  your  rafts.  I  am  to 
MV the  river  freight,  and  will  thank  you  to  take 

■oiiiiitie's  draft  on  me  here  at  \Vi  days  for  river 
fni-ht,  which  1  will  pay  "  :— Held,  that  the 
tlf,"t  iif  this  letter  w.'is  not  such  as  to  render 
('  li;ili!e  til  pay  the  freight  until  the  lumberman 
lij,l  iilitaiiieil  "Coumhe's  draft  for  the  amount 
[thereiif.    /''■ 


TIMK  (COMPUTATION  OF.) 

I.  D.ns. 

I,   Will  II  lo  III  Computed  from,  3749. 
1  Fiwtinii  iif  II  Dill/,  37rjO. 

3.  FM  mill  li"*!  Diiilx' lui'lmii'i:  or  Exclii- 

nirif,  37r)0. 

4.  SiimhiiJ  or  Hol'iilaii,  3751. 

5.  Xotki'  of  Triiil—Si'i'  Trial. 

C.  Timf  fur    PliiiiUiiii   or  Iffjili/imj—See 
PLEADiNii  .vr  Law. 

II.  Weeks,  3732. 

III.  MoN-nis,  3753. 
lY.  Years,  375-1. 

V.  biMEDr.vrELV— Forthwith— Reasonable 

Tl.ME— .SVe  A\'ORDS. 

VI.  Ix  Matters  relatino  to  Bills  or  Note.s 

—Sen  Bills  of  Exchange  and  Pro- 
missory Notes. 


I.  Days, 

1.  When  fo  be  computed  from. 

iHelil,  that  the  twenty-one  days  limited  by  34 

net  c.  S,  a.  6,  0.,  for  filing  an  election  petition 

ler  the  return  of  the  writ,  are  to  be  reckoned 

Q  the  time  of  the  receipt  of  the  return  by  the 

pk  of  the  Crown  in  Chancery,  and  not  from 

!time  of  mailing  by  the  returning  officer, 

Mm\^  V.  Crooks,    West    Toronto    Election 

Wm,3?.  R.  394.-0.  L.  Chamb.— Hagarty. 

peM,  that  when  further  time  to  plead  is  al- 

Ved  by  order,  made  after  the  original  time  for 

vliiig  has  expired,  the  extra  time  is  to  be 


computed  from  the  date  of  the  order  and  not 
from  the  expiration  of  the  original  time  allowed 
by  law.  .ViDoiHild  v.  Mi-Einii,  (i  1'.  It.  18.  -- 
('.  L.  (.'hftmb.  — Dalton,  C.  C.  .i  /'. 

The  fourteen  <lay8  given  to  proceed  on  a  de- 
cree count  from  the  proiioiinciiig,  not  the  enter- 
ing.    Eniin  V.  Eiiii'^,  2  Cliy.  I'luimli.  21  Mowat. 

The  fourteen  days  given  to  apiie.'il  from  an 
order  count  from  the  entering  of  the  ortler,  not 
from  its  date.  lliirrrij  v.  Itnonwr,  3  <'liy. 
Chamb.  11. — Mowat. 


2.   Frnethiii  of  a  l>iii/. 

A  fl.  fa.  placed  in  the  MlieritV's  hiiuils  licforo  a 
commission  of  bankruptcy  against  the  debtor 
was  sealed,  but  on  the  same  day  oo  which  it 
w.as  completed  and  <lelivere.l  to  the  shiM-ifl',  has 
priority  over  the  coiiiinissioii.  Iiiil:innn  v. 
.JiuiHs,  3  Q.  a  280. 

In  determining  the  jiriority  of  writs,  the  court 
will  look  to  the  fraction  of  a  day.     11). 

The  fraction  of  a  day  is  never  taken  into  con- 
sideration in  determining  the  ojieration  of  a 
statute.  Mitrhell  v.  Ouh.iuii,  3  L.  J.  185.-  -U.  L. 
Chamb. — Burns. 

If  an  order  is  iditained  under  a  statute  which 
is  rcjiealed  by  unother  statute  on  tin;  same  day 
the  order  is  made,  the  repealing  statute  will  be 
hehl  to  operate  from  the  first  part  of  that  day, 
and  overrule  the  order.      /'/. 

Judicial  proceedilig.s  and  acts  of  the  Legisla- 
ture take  effect  in  law  fnnn  the  earliest  period  of 
the  day  on  which  they  are  respectively  origin- 
ated ivud  come  into  force.  Cuiinrsf  of  id.  v. 
Afkhir,  KiC.  P.  I(i7. 


3.  F'trnt  and 
[Sii-  It  S.  O. 


Litiit 


I II  dun 


E.ixliis 


JJiii/t 

c.  SO,  X.  :iJ4-lfidi-Xo.  iw  of  T.  T. 
J  Kill.] 

A  ■writ  of  p.'irtition  cannot  be  ordered  unless 
notice  has  been  given  forty  clear  days  before  the 
term  ;  therefore,  where  the  service  ■\vas  made 
on  the  2l8t  of  July,  and  the  term  began  on  the 
30th  August,  it  was  held  insuHieient.  /ii  He 
Lout'!/,   10  Q-  K-  305. 

The  eight  days  from  the  last  day  for  appear- 
ing mentioned  in  section  (iO  C.  L.  P.  Act,  1S5(), 
at  the  expiration  of  which  execution  may  issue 
on  a  judgment  signed  on  a  specially  endorsed 
writ,  is  exclusive  of  such  last  day.  Kirr  ct  id. 
V.  Boivk',  3  L.  J.  110. — C.  L.  Chamb.— Robinson. 

Where  a  summons  was  served  on  the  12th, 
and  judgment  signed  on  the  22n(l,  for  want  of 
appearance  :— Held,  not  too  soon.  Row  at  al.  v, 
Johmm  ei  al,  2  P.  R.  230;  4  L.  J.  21.— C.  L. 
Chamb. — Draper. 

The  writ  of  summons  under  the  Ejectment 
Act,  requires  the  defendant  to  apj)ear  "  within 
sixteen  days  after  the  service  hereof."  A  sum- 
mons was  served  on  the  12th,  and  judgment 
signed  on  the  28th  : — Held,  too  soon.  Hcott  y, 
Dickmn,  1  P.  R.  3()6.— C.  L.  Chamb.— Robin- 
son ;  followed  in  Montyomcrij  v.  Brown,  2  L,  J. 
N.  S.  72.— C.  L.  Chamb.— A.  Wilson. 

In  computing  the  eight  days  allowed  to  plead 
by  C.  L.  P.  Act,  1856,  the  first  and  last  days  are 
reckoned  inclusive,  unless  the  last  daj'  be  a  dies 


.'J7.M 


TIMK,  (COMPUTATION  OK.) 


f I  if 


i^m 


null,     'lilt'   ilay   of    Miivii'ii   nf  n   ilm'likrntiiiti   in 
I't'i'koiiril  ar*   iiiii'    III    lliti  ci^lil  iltiyN  tiir  |ili'llilill)(, 
'riirirl'nri',  \t  III' II  It  ili'i  III ral  lull  u  aNm'i'VriliiliSittiii  - 
<lay,   till'    hull    III    ( irtolici',    mill  jiiil^iiit'iit   fur 
Hiiiil  III  a   |ilra  hi^iii'il  on  Mniuliiy,  tlif  IWtli  ; 
ll.lil.  r.'Kiilar.      l>'.:/u,il  v.  <>rr,  -J  I'.  |{.   'j;il.     C. 
I,.    (  haiiili.        IIuIiiuiIh  ;    Si'ii   Mtinir    v.     (Iniiiil 
Tniid-  If.    \y.  ('(..,  -J  1',    |{.  '.'L'T.      «'.    I..  t'llUlllli. 
hiain'i";  Ciiminm    v.  Citim  imi,    'i  W    l{.    'J'l'.'. 
V,  I.,  ciiaiiil).      ItiiliiiiMHi. 

A  lliiticti  liillltriiil  I'M  u  \«  iliicNH,  llllilcrl'.  S,  I'. 
( '.  ^)'.',  M,  I'l,  Hi'lVnl  (HI  the  '.'I'ltll  III  Orliilii'l'  liil' 
ill!'  Ut  III  NiiM'llilii'l',  ix  lull  lati',  mil  liciii^  "  at 
li'iiHt,  I'inlit  iliiyH,  '  IKniiii  V.  (>' lliilliu'li  (),  II. 
IT'-'. 

IliM,  llial  (III'  "  two  rii'iir  aililitioiial  ilay'H  to 
till'  tiiiir  iii>\\  iillo\M'il  l>y  law"  liu'  Ncrviri'  mi  tlui 
a^iiil  ol'  a  I'liiiiitiy  altoimy,  iiiiiU'i'  tlii'  .'M  N'irt.  <'. 
I'.',  N.  I'.',  iiitaiiH  llic  iiiMi'i'linii  of  two  ilayH  In' 
twrrii  till' ilay  of  .si'i'vii'i'  uinl  Ilic  ilay  of  tlic  Imp- 
(ii'iiiiig  of  till'  I'Viiit  til  wliji'li  the  iiotirti  ri'lali'M. 
A  M'i'\  III'  I'll  till'  'I'liroiito  ii^iiit  of  a  comitiy  at- 
tiuiiry  on  ."■^atiii'ilay  lor  Momlay  wri'U,  woiilil  Ini 
MUllirUllt.  Siilillh  inn  !■  \,  Sllilll',{\  \'.  It,  II.  (', 
L.  (.'Iiainli.      1  Milton,  ( '.  C.  .l-  /'.  ;  tialt. 

My  Hiio.  141  of  tho  |)iviHiiiii  ('oiii't.«  ,'\rt,  (\  S. 
V.C.I'.  !!•,  it  i.s  I'liai'Iril  that  I'Vi'iy  <'Xi'i'iitiiiii 
'■shall  Im  rctiii  iialili'  within  tliiity  ilay«  fl'oiii 
the  ilato  thrlrol  :"  llrlil,  that  ill  loinnutilig 
mull  thirty  ilays  the  ilay  of  i.sKiio  in  I'xi'luih'il, 
Hi>  that  .'I  \M  il  i.t.sni'il  on  thf  'Jlth  A|iiilwaHiii 
fiU'i'ii  on  till' "Jlth  of  May,  ami  caiialih'  of  lining 
rcni'vvcil  on  that  ilay  iimli'i'  W'i,  N'iet.  i'.  'l',\,  h.  "Jf, 
O.,  w  liii'li,  I'M'ii  if  iiitroiliii'iiig  till'  rule  of  tlu; 
t'.  I,,  r.  .\rt,  s.  ,'ll'_',  in  iiiiii|iiitiii(,'  Ihi'  tiiiii'  fur 
runrual  of  writs,  so  as  tu  make  hulii  ilays  iiirlii 
Mivo,  lilies  not  atlei't  their  ori^'inal  iliiratioii. 
('/((/•/•  V.  <;,ini/l  <l  III.,  -IS  ( '.  1',  7.1. 

Ill  euiiiimtiiij,'  tho  tiiiu'  for  sitting  ilowii  ii 
I'liiise  the  (lay  on  w  hieli  it  is  ml  liown,  ami  tliu 
lirsl  ilay  of  lieaiiiig,  are  hutli  exelinleil.  I''uiir 
teen  clear  days  .ilumlil  intervene.  lininl  \. 
(in(/i  ;K'hy.  I'hainl).  KM.      Strung. 

.See  al.so  III.  j.   :i';.-.;t,  l\'.  p.  M7"i4. 


Tli«  Interpretation  .\i't  <if  Oiitaiiu,  ;i|  Vj,, 

I,  M.  (i,  Mlili  H.   i;j,  eiiai  tM  tliat  ill  euii>-tiui||„|,,, 

llliy  other  net  of  (liitaiiii  I'irt.iiii  (I.-^h  ,|i,,,|  "i' 


'ly,  Ml,, 


\. 


Siiili/iu/  nr  llitliiliiii. 

/,  K.  N,  .tiili-.''.  Ill :  ill. 


''(>,  .1.  (17. 1 


|.s'..  I!,  .v.  (>. 

\\  here  the  il.iy  on  whirii  nioiii'V  i.s  ilne  lunler 
an  a;;reeinenl  falls  on  .Snml.'v  SiMiihle,  that  tho 
payment  nnist  ho  niaile  un  N.iturday.  Wliittiiv 
v.'.Mvl.iiimni,  \\\  i)    II   (i;tS. 

Siiniiiiiiiis  ill  ejeetineiit  .serveil  on  I'ltli  Fohru- 
!iry  (not  In'ing  leap  year.)  .Imlgmoiit  signeil  in 
(lufiiult  of  appi'ar.inee  on  the  4tli  March,  tho  Hrd 
Maroh,  the  last  of  tho  sixteen  days  within  which 
dofeiulimt  hail  to  apiiear,  lioing  Sunday  : — Hold, 
regular.  I'lim-  v.  Vmi'lti/,  4  I".  U.  87.— C.  1... 
L'hanil).  -  Morrison. 

Tlioro  must  bo  two  clear  days  Jietwcen  the 
sorviee  (if  a  notieo  and  the  day  for  hearing  tho 
motion,  and  in  tho  oonipiitatiun  thereof  Sunday 
is  not  to  1)0  rookonod.  //*  ir  tV()(>/".t  et  al.,  I 
Chy.  Chaml).  ;U)4. — VivnKoughnet,  overruling 
iS'/)/'(((/Hr  V.  Hi'mlii:iim.     Jli.,  '2l'A. 

An  onlor  in  insolvency  was  m.ade  on  the  24tli 
day  of  Doceudior,  187*2.  The  fifth  day  there- 
ftfter  fell  on  a  Sunday  :---Held,  that  service  of 
notice  of  appeal  on  the  Monday  following  was  iu 
time.     Jloijit  V.  JJoilif.i,  19  Chy.  «3S). 


ineliiding  <iooil  l''riday  and  I'liisti  i  .\||,|„{ 
lie  ini'liiih'il  ill  the  word   holiihiy  ;  .nnj  t|i,  i , 
trovelli'il  I'lleetioliH  ,\i  t  uf  |S7I,'.'II  Kwl  ,,  .,' " 
Tt'J,   O,,    emu  ts   that   in   leikuiiiii;;   liini'  fi,r  ij". 
piniiosi  s  uf  that  ait,  any  day  mi  t  .iiiait  j,, 
aet    of   Oiitariii    for   a    piililie   liuhiliy  h\\M\ 

exelililed  :      Held,  Unit   tl Ihit  ul  (li,,  |..  ' 

prelatloll  Act  alone,  iliilepeliiji  iillv  i.f  iin,,,!! 
statute,  was  111   iiiake   the  .liiys  im  ii(i(,||,',| 
holidajs  ;  ami  if  this  were  nut  «,,,  tlmi  wii,,,.! 
other  staliile  used  the    Wonl   huliiljiy,  yi,,  I,  ,|,'^ 
Would   liy   \irtiii'   of  the    Inlii  |irrl;it|i,||  ,\it  i,' 
inelliileil  ill  it.       Held,  Ihirefiiie,  (Imt  iiii,,|,.  i' 
iiig  the  twenty  one  days  afl'r  Ihe  r,  tum  „l|„„,|i 
fur  presintatioii   of  a  |>elitiiiii,  I  ;,i,„|  lii.j.iy  ,,  i 
Master  Monday  must  he  exehuli  ,1,     'Hi,.,!,',  |.,, 
in   < 'hamliers   in    IhiH   inatlir,  ,'i  j'.  |i,  ;|ii|  -  i 
.).  N.  .S.   1 7!',  allirmed  as  rej^iiiiJM  Ihr  i  niiipi,!;,!,,  |, 
of  time.      Ill  rr  tViK/  'I'liriiii/ii  I'.lniiun  'tj  n  \< 
4»)!>.  '  ■      '■ 

NVIieri'  notieo  of  motion  had  hcen  |i;iv(.ii,ii  .m 
applii'iliun  to  eunimil  lor  imt  hi  iii^iij^  m  ;„ 
I'liiintM  in  the  master's  iillue,  iijid  i,,,!,.  ,1,^, 
inlervelled  li<'tween  the  sei\  iee  iui,|  tlii' iiiii||,,'|| 
olio  of  wliii'h  was  (iood  l''riil;iy,  iliiiiim  ^ln,),' 
the  milKterM  iiHiee  hail  lieeii  ejusnl,  tlie  siiu.inf, 
refused  the  applieal  loii  w  ithmit  nisls,  H';/.,,,, ,' 
(I'liiilif, '2  I'liy.  Chainh.  'SMi.     'r.ijlur,  .Sn-r.un.i 


II.    WkI'Ks. 

I'ndor  the  'reiiiperaiiee  .\it  uf  ISll), '.';  \  •>  I 
Viet.  e.  IS,  a  rei|iiisi1iiiii  fur  the  liy  l;iw miM l„  i 
jiulilished  liy  the  elerk  fur  luiir  iuiim  iiili\,.\iiiL,  j 
111  sume  newspaper  |iiilili.-<lii'il  weekly  ur  i.nii.irl 
within  Ihe  iniiniripalily,  wilii  a  iioliii' thitinj 
Hiiino  il.iy  within  the  week  luxl  aflei  .tiiili  imirj 
weeks,  a  pull  Wulild  he  l.diell.  TJii'  iinlj,,' in] 
this  ea.se.  tiist  piililished  on  1  luir.silay,  I'.'lli  ..t] 
.laiiiiaiy,  aiipointed  'I'llesiiiiy,  7lli  ul  Vilmiaiv. 
tortile  pull  :  Held,  liiii  suuii,  ami  l|ji<  li\  l,i«] 
was  i|iiasliod.  It  was  euiiteiiileil  tjiiil  ||ii'|i.|ir| 
Weeks  must  lii^  eulii]iuteil  fiuiii  the  liist  il.a  .,ij 
the  Week  in  wliieli  the  liisl  piiMiiiitinii  t.iki/ 
pl.'M'o,  nut  friiiii  tho  day  of  siuli  piililifatimi.  lnitJ 

Helil,  ele.'irly  nut.     In   n    r,,,  i,',,,/ //„  (;„(.,,■• 
iiliun  nf  l/ii'  Tinrnnliiji  n/  I'ifhi  riii'.l.  '-'4  (,».  11.  W!i. 

A  piiliey  .avoiiled  under  see.  .'IT  uf  IKI  Viit.  oJ 
44,  (>.,  for  want  uf  the  assent  uf  the  noiiiMun 
to  un  additional  insiiraneo  in  the  111,111111  r  |>ri;l 
scriheil,  i.'<  revived  under  see,  ;(,S,  ami  till  oiiil 
pany  arc  doomed  to  have  as.seiiteil  tntlii'; 
tional  insiiranee,  if  after  notieo  ol  .'<iiili  in.mr.inJ 
tho  two  weeks  allowed  hy  tiiat  Heitinii  fur  IM 
company  to  signify  their  dissent  aiu  ullnunlti 
elapse  without  mucIi  dissent.'  Ilelil,  tliit 
computing  tho  two  weeks  the  day  uf  tlitimi 
of  tho  notice  is  excluded,  so  that  wiii'io  aii"liiij 
was  given  on  the  5th  .Inly,  and  the  lirci<aiim 
on  the  lilth,  tho  time  hud  nut  cxiiircil.  .lACr 
v.  Till-  Waterloii  Cuuiili/  Miitiiid  Fin  Imimun 
Co.,  21)  C.  1'.  431. 

A  replication  was  filed  on  the  Sth  of  tW"! 
and  thesittings  of  the  court  wore  liekl  (UitlitUft 
— Held,    that   the    rcplieatiuu    was  lili '   ' 
weeks  before  the  eoniniencoinont  uf  tliesittiiid 
WiUimv.  Jiluik,{M\  W.   l,'«».--(.'liy.('li.iuiH 
Hohnested,  A'lJ'vrcc  ;  iSpragge. 


»w^r"»Wl 


3I,V' 
utini",  HI  Viit, , 

II    fllllMtlUllH  III,, 

in   il;iNH   Hl«ii||,,| 
a\i\  NliMiilny,  .liill 

iiiv  ;  ■iii'l  till  r,,|, 
I,  ;t»  Viit.  1'  :i,., 

Illllj;    I  Hill'    fur  til, 
f    Met   miillt  liy  any 
'     lliillilliy    hlull  l„ 
IVnt    1.1  "til.'   ihtir- 
Iriitly  hI  iihy  ntlur 
yit  iiiriiliumil  iM  It 
it  Hii,  Hint  u  Inn  till' 
liciluiny,  siiili  ,iiiv, 

(•l|i|rl;lt|i,||  Alt  \y 
Dlr,  (li;it  ill  li'.li  II 
I'  llir  r>  tiini  iitliiui.l 

II,  1 1 1   l''l'iiliiy  iiiM 

mlril.     Till' iln  i.ii>ii 
r,  .".  I'.  I!,  ;i''H.  7  I, 

IiIh  (In-  inllll.l.li.tlil! 
II     /■;/.. 7;.. »,   III    II    11, 


litll   Ix'l'll  glVVII  III  .III 

mil  liriii|;ii>K  in  ;., 
lice,    mill    li'Ur  il;i\% 
V  ii'i'  mill  till'  iiii'tii'ii, 
'riil;iy.  •Imiiii{  ulnili 

I'lusnl,  tin:  si'iTi'liin 
mill  (dhts.  lll/»unl, 
I,        'rmli'l',    Sni;hli:j. 


.\rt  1,1    j.SCI,  ■JT.V.n] 
111'  till'  liy  law  iiiihlU 
ti,iir('iiiiMi'iili\c«.il,.l 
II  ,1   wci'kly  III'  iiiMnrj 

W  llll    a    IliiUrc  tllllti'lll 

iu\l  :iltii'  !iu,hl.iiit| 

lUiii.     'I'll!'  Until'' ml 

riiur.-<ilay,  l'.'ih.|| 

ay,  Till  "I   I'Vl'iiisiv. 

lui'iii,   ami  till'  liyUl 

iiti'mlnl    tlial  llnli'iirl 

llulll    till'   lilM  ill}  "il 

liisl  iiiililicatii'ii  I'lkiil 

hUrll  |illllluMtiiill.  I'lltf 

i;„  cml  ll"  •■")' 
■/,•,  n„u,  -li  <>»'  11.  «■'■ 

s,','.  :i7<'f  ;«>vi.t,oJ 

.Ksi'iit  lit'  tlif  iiiini'aifl 
in  tlif  iiiauiur  prcl 
sec,  11!^,  ii'i'l  tlii't'"l"| 
asjii'litfil  til  till'  ail'lij 
.oliv:  til  ^»lH■ll  iiiMiMiiJ 
,V  that  s>'<'tiiiii  I'lr  tlJ 
■.lissiiit  are  !illii«r.ltl 
ssi'iit;  11  fill,  th.t  i 
till!  ilay  lit'  tkvmii 
80  tliat  wlu'iviiii""!^ 
ami  tlio  liic  wiiirrd 
not  oxpiitil.  •"''-'' 
Miitinil  /''ire  /m««i* 


nil 


>' 


I 


.  ,m  the  Sth  of  dctol* 
,rtwoi'olH'lil"ntk'»tl 

i;ati(m    w:w  lil>''l  tW 
uoeiiient  nf  tlicsittind 

i:«).--*.'iiy'^'ii»1 
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'M.H 


III.    MoNTIIM. 

[.SVl  /.'.  S.    O.    C    I,   M.  ,S',  Mllll  M,    1.'!.] 

iiiiiiitli  n'i|iiir«Ml  liy 


llt'i..  II.  .'.  'J3,  fur 
tliii 


.li'livciy  iif  ""  utt'iint'y'"  '''"  l><'f"ni 
w'liiimiif  I'''"'''""'  '"  '*'""'"■''"•'  nut  II  taliiniliir 
'"  iitli  mill  llll'  ''''y  "f  ^'"'  K'"'^''''^  "''  ••'"  '""  '•* 
J|'''l,„i;,,l,     /;,  ,/•//  V.  Aii'IniM.,  -A  O.  .M.  (Mr.. 

In  til  liiMi"'  •"■  '"il"''"'"''  iiK'iitIm,  Huu  S mil  II  <l 

„,  v,  ir,Wi'"M.  ir.  <'■  !'•  at**' 


Tlii'Kix  iiiiiiitli'<  'vftiir  tliii   Mi'i'vicn  iil'  tlic  liili 
iMiliiM  wlii'li  'HI  ii''"l'''"  !"'"  "•"i"l''''<«"  "'iiy  '•"  "•' 
I   v\    ji'irli',     Hill    xi"    I'alriiilar    iiiinitliH. 
/(Si'-v.  Mr\<ni:ilii"".  I  <'l'y.  niaiiil..  '-'I(i. 

<|iM)m''' 

Si'iiilili',  tint  whiini  nil  i*<'t  "nyH  "  tliat  no  in 
.liliiii'iiti'if  iilli*  f'irHtdi'k  h1i:iII  lii'nalli'il  for,"  ex- 


,  i:.ti.»   lll!HI< 


apMc  nf  mil'  ('iiii'iiilar  iimiilli  friiin 

II  till'   I'lHt  iiiHlaliiii'iit  wax  calli'il 

fur   IhI  nf  May,  .liiiii',  .Inly  ninl 

li..     <{iiM  I  '(iiniKiiii/ 


\\wmt,  w'ii'1'1  li''ill''K"".V   niiiil 

:,it„A,rii,i  I-/.,  (H,^  n.  .w. 


Wliiirn  M 

H'l'iii'U 
mill  mill  '■■' 

\in;uiit  ail 

llrU  liy 


inli'I'v.'il  III  tlimo  iiiniitliH  hail 
'I'll  Mm  two  i'.'iIIh,  mill  that  tim 


nil  Mtni'li  Wcrn  tn  lin  lli.'lilii  "at 
lint  |r.'<M  thill  thirn  iiiniitlis  iiit iTval," 
11  waM  iiiaild   |iayal>lii  mi   tlm  lOtli  nf 

aiiiitlii'r  nil  tlm  lOth  nf  Nnvciiilmr  ; 
till'  rniii't,  allinniiiK  tint  jiiil;^'iimiit  of 
i,.ilt,  '1.',  that  nil 
,i,iti'la|mi'il  lii'l"' 
wiiiiiil  tail  wa.s  tlmrt'fnn    liail.     Sluiliiciniii  Firi' 
1 ,1111/ /,i/V /«».  ''"■  V.  MiiAi;ni<\  '2ifV.  1".  10. 

;iii'  tiiiiii  nf  li'ih'iniiti'.ll  of  liillil  linlil  fnr  t  IXCM, 
|iii„l,.i'll(;iMi.  I\'.  I'.  I,  \»'mn  within  Iwrlvc  ral- 
Iviilir  iiiiilitliH  finlii  till'  tiiim  nf  Ilir  Malt!,  cxnlinhiM 
ihi'il'iy  nil  "liK'h  tlm  nail!  taUi'M  placn  ;  ami  tlm 
rviirrsHiiiii  "frniii  tlm  tiiim  "  may  Imi  Imlil  aH 
[tJtIiiriiii.'hiHivr  nr  nxi'limivn  111'  tlii'iliiy,  aonnrd- 
|iii;{tiit'  I'lintrxl  in  tlm  Htatiiti!  anil  tin'  huarilij,' 
Imiili'  f  itH  prnviHinim.     /tuiilliui  v.  /{iittmi, 

'ill. 

r,,  ,■  II  (icn.   IV.  «'.  7,  n\\vn  tlm  wliiilo 

|(i  till' ilvy  ill  till'  Hiilwi!i|iii'iit  year  iiiiiiii  which 
|tlii8.ili!taki'Hiilai'i' to  rcihmin.  \Vli(!i'n  a  nal<!  tnnk 
IliW'L' iilMiii  till!  TthOctnliiii',  I'SlO,  anil  tlm  iiimmy 
Iwiis  nut  jiaiil  tn  rcih'ciii  till  tlm  8th  ( )i:ti>lit!r, 
[hII:  Ih'M,  tun  liitc.  I'mnilfoot  v.  Iiii:<li,  !'_* 
II.  1',  .Vi. 

The  iiiiticu  n'(|iiii'ii(l  nmlnr  4  k  Ti  Met.  <;.  'H\, 

|s  41),  "(iiiL'  (lalonilar  inniitli,  lit  leiiHt,"  liiiforo 

ktiiiii,  muaiiH  a  oloar  iiiniith'ti  iintmu,  nxoluHivu 

itlie  lii'st  mill  laxt  ilayH.     Dimtinci/  v.  JJuiiijh- 

[trtjjti.  11.  :(i:t. 

N'liticc  of  action  sc!rvi!il  on  tlm  '28th  March, 
bil  writ  siieil  nut  on  '2!)lli  April  :-  Hnhl,  RuHi- 
Sieiit,  iw  lieing  at  least  i-iio  caloiuhir  inoiith'H 
liitici!'    Mcliiliiili  V.  i'mintd'nliHri/li,  8  (i.  H.  248. 

The  iilniiitilV  executed  n  Ic-iho  to  one  .J.  A.  H. 
lor  tlireu  year"  friiin   tlm  !lth   of  Marcii,  18(!0, 
I'mviil'",  till!  IfSMoe  Hhall  M'ithin  throe  inontliH' 
lieviou    to  tliu  !)th  (lay  of  March  next,  wliicli 
I  lie  in  tl'c  year  18(11,  give  a  notice  in  writing, 
Ntlierwise  tliu  ]iroini»eH  HhouM  be  given  tij)  on 
|he'.ltli  March,  ISOl."     Notice  was  given  liy  the 
we  W'tweeii  the  Uth  of  Deceinher,  18(>0,  and 
[beiltli  of  March,  IStil,  of  liia  intention  to  con- 
inue  tlie  lease  for  the  full  throe  years.     iJefen- 
but!  enntenilcd  that  by  the  lease  the  notice 
wuH  have  hueii  given  previous  to  tlio  coin- 
Knceraentof  tbo  three  months  : — Held,  that  by 
i  tcnns  of  the  proviso  the  notice  was  to  be 


Kiven  (iw  it  Ind  ln'cii)  within  tlirre  nimitliH  prior 
to  the  nth  of  Mari'h,  JSIII.  Sliiimnui  v.  IJniiit 
rtal.,  I'.m;.  1'.  :iii.v 

Htilil,  that  a  nntii'i'  of  rl.iiiii  for  injury  miih- 
tailiiid  l>y  the  iri'ilion  of  a  Imilge  over  a  iiver 
given  on' the  loth  of  ,S|.|,li.iiili.  r,  iN.'iT,  iimler  •.'(► 
\'ii't.  e.  I'lli,  which  iiicni.l  llm  loyal  a^  11  lit  on 
the  IIKIl  .lime,  IN.'iV,  ami  l'ci|lliri'H  three  IiiomIIih' 
liotii'ii  of  Hiii'h  claim  to  I"  ^iveii,  wan  HiiHiiicnt, 
/ii  ;'!'  till  'I'lin/iii  Ill's/.  ,\ii'lri  11''"  t'liiirili  mill 
(,'rnit  Wi^l.iH  It.  If.  r,,.,  I'J  r.  I',  ;«»!»,  .See, 
iiIho,  It'liiiiiiii.iiil,  Till'   't'niilri  I  III' Sf.  ,\iiilriii''H 

I'/iiiirii  'v.  T/ii  (iiiiii  Wi^iiiii  It.  ir.  r,,.,  14  «'.  I'. 
4(i'-'.  p.  :«i'.';». 

A  writ  of  HIIIIIIIIOIIH  ill  eji  .  Iliiellt  in  liy  < '.  .S. 
t'.  < '.  e.  i!7,  M.  ;i,  to  III'  ill  force  for  lliren 
liioiitliH  :  llelil,  that  the  day  of  the  tcHte  wiiH 
to  bo  reckoned,  iiiid  fli.il,  a  writ  iHMiied  on  tlio 
MOtli  .lime,  is  cllete  after  liiiilniKlit  nf  the  21)111 
.Septeliilier.  Ill  Mlicli  ciiHe  t  lie  copy  and  McrvicM 
of  a  writ  will  lie  i.et  oNidc  an  irrei^'ulju,  but  not 
the  original  writ.  /•'(//'//  v.  W'nlkii-,  7  I',  It  8, 
-('.   I,.  Cliiuiib.      Dalton, '.  I'.  .(    /'. ;  .\lnrr/.nn, 

Tlm  ;»8  Vict,  e.  10,  m.  2,  H.,  ,-wrU  "'{'he  trial 
of  every  cicctinii  pelitimi  hhall  be  cniiiniciicod 
within  hIx  inniitliH  from  llm  time  when  hiicIi 
potitinn  liaH  been  preHcnleil,  and  hIiiiII  be  |iro- 
ceeded  with  de  die  in  dicm,  until  the  tiiiil  Im 
over,  iiiilcHH  on  applii'.'it  ion  .Hiipporled  by  aliida- 
vit  it  be  kIicwii  that  the  rcipiircineiitH  of  jiiHticii 
render  it  iieccHMary  tint  a  pimtpoiieini'iit  of  tim 
CllHn  hIioiiIiI  take  place  :  Held,  lli.it  the  trial 
imeil  not  be  cnniiimnccd  williiii  six  iiinnth.sin 
order  tn  aiithnri/,c  a  poHtpniieiiicnt,  but  that  tlm 
cniniimnce.ineiit  may  be  puMtpmied  bi'Viiiid  that 
time.  The  ( ileiigariy  diet  inn  c.i.Mi ,  I"  I..  .1.  N. 
S.  117,  lint  followed.  In  ri-  I'.lii-I'iini  I'.r  Aililiii!/- 
Inn,  U'liiiiininr  V.  S/iililii/,  'M  I).  IV  i;tl.  .Sec, 
also,  7'/(('  Kiinliliili  I'llii'liiiii  Sliiniil  V.  Mnr- 
iliiliiilil,  ;i!)  ().  II.   i:i!i. 

IJy  tlm  teriiiM  of  an  ajLJiecnieiit  d  itcd  the  20tli 
of  .September,  iiimiey  wax  to  ln!  p.iid  within  olio 
month,  and  on  tlm  2lHt  of  iirlol.ir,  the  inoimy 
wan  tendered  by  tlic!  party  «  ho  bad  tnp,iy  ;  — 
lit. Id,  Hiillicieiit,  the  d:iy  of  the  cxi  iiitinn  of  the 
inHtriinmnt  being  excluded. 
lOChy.  5:<2. 


Itiiniii  V.  ISoijiiici; 


TV.  Ykahh. 

[Ser  It.  S.  (}.  i\  I,  M.  S,  Hill,  M.  !.',.] 

Where  a  mortgage  wan  rcliled  t'nrty-neven 
days  before  a  year  from  the  lirHt  filing,  it  wan 
held  iiiHiillieient,  the  Htatiite  12  \'iet.  e.  74, 
reipiiriiig  that  hiicIi  m  liliiig  hIihII  take  pla(!0 
"  within  thirty  divy.s  next  iiri'iediiig  "  the  expir- 
ation of  one  year,      limlii  \ .  FuwIit,  10  i).  15.  I{8'2. 

On  tlm  18th  .fidy,  bS.'il,  one  M.  g.-vvi!  the  jilain- 
tiff  a  mortgage  on  ccirtMin  gomlH,  which  woHdnly 
registered  on  the  following  day.  On  the  KJtIi  of 
.Jiuy,  1852,  he  executed  !iiiotlu!r  inortgag':,  but 
to  secure  a  smaller  hiiiii,  tlm  goods  aHHigimd 
being,  with  a  few  exueption.'i,  tlm  Hanie  as  tho 
Hrst ;  this  was  registtired  on  tlm  Hltli.  On  tlio 
same  day,  and  biifore  the  registry,  a  li.  fa.  against 
M.  was  ]>laced  in  the  Hlmrifl  s  hamls.  There  was 
not  in  tho  case  of  eith(!r  assignnmnt  any  actual 
delivery  of  goods:  — Held,  that  the  li.  fa.  was 
ontitleil  to  prevail :  that  tlm  lirst  mortgage  was 
waived  by  taking  the  second,  and  was  therefore 
out  of  the  question,  though  in  any  case  it  would 


TORONTO,  (CITY  OR) 


;i:.ii; 


Imvi'  ( ciimd  (ii  111'  in  fcircf  iiftrr  tlio  IHtli  of  .Fiily. 
anil  tlic  Ht'i'iiiiil  llliii^'  would  liuvt^  )>c('ii  too  Into. 
M,-Mi,rHii  V.  M./>„ii,i,il/,  10  1^  H.  .'{!>!». 

SVlu'Vo  the  tirst  tiling;  of  a  cluitU'l  iii<irt>;ii;{o 
WiiH  on  tliu  I'^tli  May,  ISTrJ,  n  r»;  liliiif^  on  tlio 
14t1»  May,  l.s.'i.'*,  wan  clearly  in  tinio.  Ann- 
mtromj  v.  Ahhiikih,  II  Q.  U.  4!)S. 

Tlio  ilay  of  tin-  tcHtc  i>f  a  11.  fa,  landM,  which 
l.y  the  (".■  L.  I'.  Act,  ('.  S.  r.  ('.  c.  'li,  h.  -Jill, 
is  to  roniain  in  force  for  one  year  from  the  toHte,  i.s 
incln.sive,  ho  that  a  writ  i^.suc(l  on  llitli  May, 
18((1,  ex|iii-cs  on  the  l.Mli  May,  l8(i'J,  and  iv 
renewal  on  the  Hith  May,  IS(i2,  is  too  late. 
Jiiiiik-  (>/'  Miiiilniil  y.  'I'tii//iii;  l.">('.  1'.  107. 

Ill  this  eaHC-lIeld,  that  a  writ  which  hud 
issued  on  'JTth  .Inly,  ISCtI,  ami  had  heen  renewed 
on  tin;  'A*nd  .Inly,  IHli'J,  was  entitled  to  ju'evail 
over  a  writ  issued  on  the  Kith  May,  18(»l,  l)nt 
not  renewed  till  the  UJtli  May,  ISd'i.      / h. 

The  lessi'e  hail  the  ri^'ht  of  jiurchase,  on  liiH 
desirint;  to  do  so  within  tlie  jn'mid  of  two  years 
after  the  date  of  the  couniu'ncenient of  the  term, 
the  1st  of  April,  1S.V.».  (»n  the  1st  of  Ai.ril,  IS.")4. 
the  desire  of  |)urcliasin;j;  was  tleclared  :-  Held, 
in  tinu>,  the  day  of  eonimenoemunt  of  the  term, 
1st  of  April,  IS.VJ,  heing  inclusive.  Suthirinn,! 
V.  liiiflianuu,  SM'liy.  I.'li"). 


TITI.i:. 
TiTi.K  l»i;i:i.s. 

1.  /;)     EriihlHr     Srr    1)kk.1>      1''v1I)KNCE. 

2.  I>i'/lii  iiv  for — Si'f  ]  )eti  N  I'  K. 
',\.    'I'mn'r  tor  -Sir  TuiiVKK. 

4.    /.Iiii  mi  III!  Allnnii'ii-  Set'  ArroUNKV 


ir. 
III. 

IV. 
V. 
VI. 

VII. 

VIII. 

IX. 

X. 

XI. 

XII. 

XIII. 


AM)  Soi.iciniK. 
On  Sai.i'.  ok  Lands-  ,SVi'  .Sai.k  ok  Land. 

CoVKNASrs    KOli         Sir    (.,"()VKN.\N'rS    KOK 

'I'rri.i:. 

Sl.ANDKK  OK      .S'((    DkKAM.U'ION. 

Ci.ori)  ON  -  Si'i'  .Sale  ok  L.\ni>. 

IjKynsiTK    TO    MAlNrAIN    E.IKcTMENT — 
-  Si-v  IvIKcTMKNT. 

TlTI.R   ArgilliKO  IIV    Pn!('IIA.<<ER  UNDER 

KxKciTioN-  .NVc  Execution. 


KsroiTEi.  iiv  Denial  ok  Title  —  Sve 

IVSTOITEL. 

QiiETiNc  Titles    Su-  Quietino  Titles 
Act. 

Sl'ECIKIt'      rEltroHMANCE      OF     SALE     OK 

Lease  ok  Land  on  Imtekkect  Title 
— .SViSrEciKif  I'ekkokmani'E. 

Prook  of  in  T|{Esi'a.ss — See  Trksi'Ass. 

Proof  of  in  Trover— S'pc  Trover. 

Ji\s  Tertii— .SVc  ,Iis  Tertii. 


The  piaintifls,  ImviiiK  obtained  letters  of  ad- 
ministration, brought  iletiiiue  for  au  indenture 
of  mortgage  in  fee,  made  to  the  intestate,  and 
after  liis  death  in  the  possession  of  defendant : 
^Helil,  that  the  title  to  the  mortgage  followed 


the  legal  estate,  and  that  it  thcicfdic  lnlmM,,! 
to  the  mortgagee's  heir.    /I'innli  ii  il  ui  y  y;,.,^,, 
1  ('.  I'.  It)!) 

TrcHDiiHs  or  trover  will  lie  here  fur  timlnriii- 
in  the  Province  of  (Quebec,  (the  ilt  rlar;iti(.ii  n.t 
charging  any  trespass  to  realty)  alliniii;,),  jt  ,1,,',^ 
be  necessary  in  such  action  to  try  the  title  in  th,. 
land  on  wliich  it  was  cut.  M<'l.itriini  ul  '. 
/fi/iiii,  :i(i  (,>.  15.  :i()7. 


TOLLS. 

1.  <'anal-  .sVc  Wei, land  Cw  M, 

II.     llAllllolli      iSVc   IIaLIioi  l:  !  iiMi'VMi , 

III.   Kaii.wavs    .S'lr  IIaii.w  \vs  \\ii  iiiiim. 
Companies. 

l\'.  On  Koads    Siv  Way. 


TORONTO,  ((•|'1•^  dl'.) 
I.  SEi'AUArioN  ok  Cirv  i  kom  Ciumv,  ;i;."ii;. 

IF.     l'',SrLANADE,   ;{7.">(i. 

HI.   IlAiinorii,  ,S7.">7. 

IV.    Vv'aIEH  \\'oltKS  Commission      .Sm\\\iii: 

WoHKs     CoMrAsii;>    anu    Cumv,-,- 

HIONERS. 


I.    Sei'AHAI'Ion  ok  Criv  ki;o\i  Cm  nh. 

.Selection  of  jurors  for  the  city  al'ici'  siparati"!! 
from  the  county  under  21  \ict.  c.  ,"i.'t.  Sio  /«, 
t/ii-  Sill  rill' of  Toriiiilii  mill  'flu  /nio/v/w', 'J(i(,i.  11 
34(i,  p.   ii)(i4. 

He-union  with  county  under  Law  l!cf(iini.\it, 
I8(>!).     Eli'ect  of,  on  liability  to  p.iy  for  usi;  nf  | 
the  court  house.     .See  (.'nriioriilinn  nf  lln  i\,i:: 
of  York  V.  ( 'iiiponitiiDi  of  thr  ( 'ili/  ul'  Trn'/Ju,  i\  | 
C\  p.  !)5;  22C.  P.  riI4,"p  8.-)(i.  ' 


11.    Esl'LANAlU'. 

A  by-law  ]iassed  to  raise  a  ]n;iii  nf  iiiipiicv  I'l  i 
the  eonstruction  of  ar  esidaiitidc  iiiidir  L'(l  \  id. 
0.  80,  M  hicli  aiithori/oH  the  city  to  niisc  a  Imii  | 
for  such  an  aiiioiint  not  e,\ccciiiii|U'  t'T'i.WiO.  ;i- 
niay  In'  necessary,  &e.,  was  Hcl;!,  Iiail,  ami 
(plashed,  on  the  ground  that  while  it  :uitliMii/itl 
the  raising  of  a  hiaii  to  the  full  extent  of  C'>M.  j 
it  did  not  .shew  that  that  sum  was  iiuccssary,  ii"r 
for  what  amount  the  eoiitraetors  liad  eii;,'aj;til  t" 
do  the  work.  Kr  /mrli'  Jliii/is  v.  77/c  CH'jvfl 
Toriwtii,  7  C  P.  2ri."). 

llehl,  that  the  corporation  of  Toi'imtn  an 
their  contractors  were  under  the  tlist  l'>iilaii;i'ii- j 
Act,  I(i  Vict.  e.  21!),  autluui/cd  te  ontiT  iii-niJ 
the  freehold  water  lots,  as  well  as  tlinsL'  \M  iy  f 
their  lessees,  within  the  liinits  of  tiie  esplaiiiile, 
for  the  purpose  of  its  constriictinn.  .Vinii'M.  j 
Gntiid  Truiik  1{.  W.  Co.,  7  C.  1'.  2S7. 

The  Ki  Vict.  c.  210,  authorizes  the  issiiiniiyj 
the  city  of  Toronto  of  «120,()00of  (lel)i'iitui(si.'rj 
esplanade  purposes  A  hy-law  li.aviiig  l*'fn| 
passed  on  tne  7tli  of  May,  LS(!0,  eiititlnl,  "I'J 
provide  for  the  issue  of  additional  (k'lK'iitmts  tor  j 


^"mim 


t  tlificfiirc  lnliiu;;i,l 

\lflll  II   I  I  III.  V.    /J/nin, 


i!  Ihtc  for  timlicrcut 
(tin;  ilcrliinitii.ii  i|,,t 
vlly)  :illli'iii;;lntiii;iv 
to  try  tlif  titli-liith,. 
t.      .VrLa,-iinlul.\, 


iNh  (    \N  M.. 

II. w  \\s  wii  l!\ii  «  v\ 


'I'iV  OF.) 

I'v  I  i;<i\i  Corsrv,  IIT.V.. 


).M.\llssliiS     Sii  Wmii: 
;'.\Nir..S      .\M>     CiiM^il- 


riv  ri;(iM  ('iiiM\. 

1k>  city  iiftor  .sciKiratimi 
(  Vift.'i'.  .'iH.    Sir/i,,. 

T/lr  /,'m(-/i/(,', 'JtKi.i'.. 


miili'r  l.:i\v  Uffnriii  Ait, 
lity  to  i«y  fur  use  "i 
iioriiliiiii  III  III'  i'i""<':i 
)]„■  <  'it  II ,,/  Tion-i-.  -I 
S,")(i. 
\ 

.\N.\lil'. 

so  a  lii;\ii  of  iiiniuyi-r  I 
ilaimilo  iiiick'r'.'O  \id 
10  oity  to  raisi:  a  lnaii  j 

oxoo.'iHii;;  t;:.'.,tHW.  ;b  I 

was     HoU,  1«(1,  awl 
lat  wliilo  it  autlu'riml 

fiillo.Ktciitof  .C'l.OllO, 

sum  wasmjLTSSiiry.iiiT] 

tractors  hiwlciigagfdt"  I 

y/.ri/cs  V.  7'/if  Ci'ji:'] 

vati<m  of  Tunniti  au'l 
idortlio  tirstHslilaiiaJcj 
thori/cil  to  oiitiT  ni-iiij 
.„  xvoU  as  tlmsclRH ')• 
limits  of  theesiitole,} 
construction.  *«ii«v.f 
7  V.  1'.  '.'87. 

uthorizcs  the  issuing  jiyl 
20,000  of  tleliL'iitiirM Ml 

\  l.y-law  liivviiii:  l«!,"j 
av,  18(10,  entity,  "|'»| 
,a\Utional(U'lientuMt>T| 


3i'>' 


TRAMWAY 

purpoHoH,  '   u]M)ii  ail  up 


3758 


t-JllOO  for  osi>laii;ul     .      . 

X'ati""  to  i|iia.>*li  tint  l..v-law  on  tlio  Krouii.l  that 


tsfacc  it  lii'l  "I't  "li'-w  any  autlioiity  in  law 
HUiri  :     llolil,   tiiat  iiiaHiiuK^li  aa 
ital  rofoiToil  to  tlio  statute 


(.-  rai."!"*!  " 

ti'.  Iivlaw  ill  iti^  ncital  roiorroil  to  tlio  staliito, 

iVli  wa.t  a  iiiil>lic  act,  it  could  not  lie  said  tiiat 

"'1  ar.,1  no  autlioiity  for  raisiiij^  tlio  Hiiin  ;  aiul 

It  all*."'-  '  ",  -  *^  "  


til' 


,  ,1111  facie  <aHo  of  an  oxooss  of  autliority  in 

"'";,nimuit  autliorizcil    l>y    statiili t   lieiiiK 

'l    tlic  court  rcfusoci  a  rulo.      In  ridmnd 

\mllk('il!l"J  /<"•""'".  '-^  ■  '  •  •*•>'• 

]Vr  llnjjarty  »""'  Morrison,  .1.1.  I'nilor  t!ie 
t,  rilitin^;  to  tlio 'roroiitd  cspliiuaiU;,  Ki  \'ict. 
"'•'I'l  ^(1  \^i' t"  ''■  "'^"'  ^'"^'  "wncis  of  land  takoii 
Iv'tlii' city  liavo  no  ri),'lit  to  claim  th(!  ox|>onso 
j|;,i,ii,,l  I'ly  tlicm  ill  ciuistiuctiiiK  tlio  osplanado 
a.,;,iiaiMiiioii  t<i  tint  valine  of  such  land.  ///.  ;v 
\,hi„fTiii-'iiilii  mill  /'"'/■'.  -•'  ^)-   '*•  -■-•^• 

i;i.'lit  of  water  lot  owuois  to  lio  jiaid  for  oon- 
strm^Mim  of  <lie  csitlanado  l»y  tlioin.  Vily  of 
f,u;.iilii  \:  Miiiriif,  H><'liy-  ;{■>•"»• 

\utliority  under  the  al>ovo  acts  o^  tlio  city  suv 
vivuiin  nialiiiiir  liis  valuation,   anil    n>,dit  of  the 
;  |,|tvt»aii  .irliilratioii.     Mmrn/  v.  'I'lir  <  'orjionUiim 
\/il„ Cihiot'  Tiiriiiilo,  iL'Chy.  2(17. 

JlKlii"!  of  valuation  to   l)o  adopted   liy   the 
irliitratcii'*,  ami  tlioir  right  to  award  interest. 
:  'iSfiJi  V.  ThCilii  <if  Turimlii,  14  Chy.  '2.">8. 
.\s  to  the  form  of  the  award.     /''. 


lit.    il.MilKIUK. 

Held,  that  the  dofeinlants,  in  whiiin  the  har- 
Ibdurel  Torouto  is  vested  liy  \'A  k  14  Viet.  e.  8(>, 
Lire  Udt  lialilo  to  the  plaintid"  for  an  injury 
[aiiseil  to  hi.,  vcsstil  l>y  ruiiniiij,'  against  an  old 
[Buiikeii  liier,  at  a  point  north  of  the  windmill 
[line,  ill  the  line  of  ( 'liurch  street  proilueed.whieh 
litreet  lilies  not  oxtimd  to  the  water;  for  huoIi 
[pier  was  not  within  the  limits  of  the  harbour  as 
lve.>teil  in  ilefendaiits,  and  they  had  no  power 
jjraiiist  the  owuoldf  the  soil  to  remove  it.  Ifoml 
It.  Till  (,'iim/»(«(""i  ''•>  iif  llii'  Harltiiiir  of'  '/'oroiito, 
[nil.  H.  87,  allirmoil  iii  A|ipual,  37  Q.  B.  72. 

Stinhle,  that  the  harbour  was  not  by  the  stat- 
Ltisvt.stuil  in  the  (ionimissioners,  but  only  the 
|¥(irl<s  cmiatrueted  for  its  iinprovements,      Ih. 

Helil,  that  uiidi'r  the  statute  there  was  no 
Iduty  iini«iseil  upon  the  defendants  to  employ 
Itheliiiiils  [ihieeil  uuilor  their  eontrol  ;  and  the 

lis  which  they  were  authorized  to  impose,  in 
IremoviiiL!  the  obstructions  eoni]ilained  of,  which 
lexisleil  hefore  their  jncorporatiiui,  but  that  a 
Ifaretiun  was  vested  in  them  not  to  controlled 
Ibyajury.    Hi. 


TORONTO  STRKKT  RAILWAY. 
See  Sthkf.t  Raii.w.ws. 


TORONTO,  CRKY  AND  RRUCK  RAILWAY 
COMPANY. 

iff  R.UL\v.ivs  AND  Railway  Companifs. 


ORdNTO  AND  LAKE  HURON  RAILWAY 
COMPANY,  (NORTHERN   RAILWAY 
OF  CANADA.) 

&f  Railways  and  Railway  Companies. 


TORT. 

Scf  Mastkh  and  Si'.uvant    Nkiilhiknck     Xf.w 

'i'niAl,       I'lilNCII'AI,    AND    AflKNT       li.M  I.W;.^  V.I 
AND    RaII.WAV  ('(iMPANIKS— TKK.SPAiii.S 
VKU.  . 

Soinbh',  per  Draper,  ( '.  .1.,  that  wlutn  tin 
alleged  is  the  nou-porforinaiii'o  of  a  joint  duty, 
(e.  g.,  to  repair  a  bi''  lj;o)  if  the  joint  cluty  be  not 
provo<l  the  plaintill'  must  fail  in  toto,  and  (cannot 
recover  against  the  dcfoiid.aiit  on  whom  alone 
the  fluty  is  imposoil.  H'oor/x  v.  7'//c  ,]fiiiiiii/iii/ih/ 
of  Willi  irnrlli    mill    llir    I 'or/)orillioii  of  Jliliiiilloii, 

(i(;.  V.  101. 

Till!  plaintiir  sued  ('.,  a  Oivision  (!oiirt  baililF, 
and  his  surotii.'s,  on  their  eovonant;  alleging  a 
jlidgiiKMit  reeovenMl  by  himsc^lf  against  C.,  for 
selling  his  goods  under  oxotMitioii,  eontriiiy  to 
the  orders  of  the  plaiiitiil'  in  the  suit  :  Mold, 
deelaration  bad  ;  for  the  iilaintill'  having  recover- 
ed jiidgmont  against  ('.  for  the  tort,  could  not 
nftorwards  sue  u|)on  the  covenant  for  the  Hiiiiie 
cause.     Sloan  v.  CruiMir  vl  nl.,  'I'l  (.}.  R.  127. 

The  ]ilaintitf  lent  or  hired  his  hors(!  toS. ,  who, 
while  (Ml  a  journey,  put  it  u))  at  defondant'.H  inn, 
and  it  was  strangled  in  tlii!  stable  there,  owing, 
as  the  jury  found,  to  the  intgligenoe  of  defen- 
dant's servant  in  tying  it  up  in  the  stall  : — 
Held,  that  the  plaintilf  might  maintain  an  action 
for  this  tort,  though  the  di'fendant's  contract 
was  with  S.       Wiilbr  v.  S/mr/ir,  .SI  (^  15.  .'MO. 

Till!  pl.iintifTsucid  in  the  Division  Court  for  SiOO 
as  the  value  of  his  lii.rsc!  employed  by  the  de- 
fendant, tint  injury  complained  of  being  that  the 
defend.ant  .allowed  the  horse  to  be  workoil  after 
betook  sick,  by  which  his  dt^ath  was  oeeasittned: 
—  Hehl,  that  this  was  an  action  fru'  breach  of 
contract  in  not  taking  ]iro|(tr  eare  of  the  horse, 
not  for  a  tort,  and  that  the  Division  ('ourt  had 
'urisdiction.  O'linin  v.  Iri'hui,  7  I'.  H.  H08. — 
C.  L.  Chamb.— Gait. 

To  a  bill  against  a  married  woman  to  set  aside 
a  niortg.age  made  to  her,  (.n  the  griuind  that  the 
same  was  fraudulent  as  against  creditors,  the 
husband  was  mad(!  a  party  defendant.  .Senible, 
that  such  a  dealing  on  the  ])art  of  a  married 
woiiuiii  W!is  a  "tort"  witinn  the  nic'aniiig  of  the 
above  act,  for  which  she  could  be  proceeded 
against  as  if  unmarrietl.  MrFurlnin'  v.  Mnr/ihi/, 
21  Chy.  80. 


TRADK. 

I.  Contuacts  in    Rkstuaint  of — See  Cos- 

■iKAcr. 
II.  U.sAOE  OF— .S'cc  Custom  and  Usaok. 

III.  Rehthaintn(i  Thadesthat  aue  Nuisances 

—See  In.iunction. 

IV.  Thade  Makks— .S'w  TN,iuNfrioN, 
V.  Trade  Fixtukes— iSVc  Fixtukes, 


TRAMWAY. 
See  Street  Railways. 


3750 


TRESPASS. 


TREASON. 
See  ArrAiNDEH— CiuMiNAi,  Law. 


I«"i 
Ii(^ 


TREASURERS  OF  MUNTCIPALTTIES. 
I.  Trkasureu    and    his    Sureties  —  Sve 

MUNK'II'AI,  CORI'OKATIONS. 

II.  Mandamis  to,   to  Pay  Mos eys  —  .S'« 
Man  i>A  MI'S. 

III.  Duties  of  on  Sale  of  Land  for  Taxes— 

See  Assessment  and  Taxes. 


TREATIiNTr. 

Stc  Tarmament. 


TREATY. 

See  Asii  BURTON   Treaty, 


TREES. 
See  TiMiiER — Way. 


TRESPASS. 
I.  To  Personal  Proi'kuty. 

1.  Riijhi  ofPro/)rrft/  nml  PoHgession,  376L 

2.  Sfiziire  iiiidcr  Exiciition, 

(a)  LialHlitji  of  Attorney,  .1703. 

(b)  LhihUitji  of  Mirciitlon  CredUors 

and  Otliirn,  'MM, 

(c)  Action  hji  Cldimdnt  in  fnlcrplea- 

dir—See  Inteki-leader. 

(d)  Aiiion  mjnin.st   Slwriff  for — See 

SlIKIilKF. 

3.  Other  Aetnof  TrettjHMs,  37()7. 

4.  For  lUeijul  neiznre  or  Side  for  Taxes — 

See  Assessment  anu  Taxes. 

5.  For  Wroniji'ul,  /rrei/idar,  or  Excemive 

Distresx — See  1  )istress. 

6.  Aetiorn*  aijainxt  l)iri.iion  ConH  Officers 

—See  Division  Courts. 

7.  TreHpasx  to  Cro/tn — See  Croi'S. 

8.  y'/T.v/xM.f  to  Tindier—See  ]>.  3773. 

9.  r/eadln;/. 

(a)  I'lea.i  of  Jnsfittcntion,  37G8. 

(b)  Ot/nr  ra.se>!,  37<)8. 

10.  Eridenee,  37CS). 

11.  Damaijes,  3770, 

12.  E/fWt  ofJndijment  in  TreKpnxi^,  3771. 

13.  Bij  and  Aijainut  Tenantx  in  Common- 

See  Estate. 

14.  Actions  aijainut  Custom's  Officers — See 

Revenue. 

15.  Betioeen  Partners — See  Partnership. 

16.  Actions  ai/ainst  Ponndkeejiers  or  Pur- 

chasers  from — See  Poundkeepek. 


'"!, 


II.  To  Real  Property. 

1.  liij  and  Aijainst  WlHiiii,y,'» 

2.  Title  and  Possisxion. 

(a)  Tresfiass  to  Timl,,,-  „„,i  t. 

3773.  "' 

(b)  Erroneims or  J>ini„it,,\  ;(„„,,; 

(c)  Other  Cases,  1)77(1. 

(il)   Eridenee  of  -  S,  r  ],,  :\-% 

3.  A  liuse  of  A  itthorilji,  .'{Tfso. 

4.  Leare  and  License,  U780. 

5.  Other  Just ificalions, 

(a)   Pleadinij,  3781. 
(h)  Other  Cases,  37S 1. 

6.  Pleadinij. 

(a)  Decliiraliiiii,  '.i~s',, 

(b)  Pleasof,/ii.slijiriit'iiiii.S,,^,  ;)%■) 

(c)  Pleas   of  Liliiniiii    Tn,n,„,.hm 

(il)    Whire  the  lH.yiiil,  ;,,  „,,  („  /;,„„j 
(/((;•//,  37S(i. 

(e)  Otiier  Pli'iLs  ;!TS7. 

(f )  Ifejilicntiitn.i,  .'(T.SS. 

(g)  Xew  As.iiijniiii  iil.i  ii«,/.Vn/,,>,,,,„,J 

Pleadinijs,  HTSS.  ' 

7.  Eridenee. 

(a)  Of  Title  and  /',,.<..;  s/nni,  XIHI. 

(b)  Of  Local  1),  Mfiijiii,,,,,  ;t7!«i, 
(u)  Other  Ciisi'.i,  ;{7!(0, 

(d)  Of   l.riirc   mill   l/n-m-ii  -,<,, 

3780. 

8.  Damaijes,  .379  L 

9.  ////  Landlords  or  TciiiiiiIm  -,Sn  I.,\|> 

LORD  AND  Tenant. 

10.  Bji  llushaniland  Wf,    Sn  ]\\ 

AND  Wife, 

11.  Between  Tenants  in  ('i,i,iiifiii-S.,  Fj| 

TATE. 

12.  /}//    Mortijiiijiir  nml  Miirl'jivji,  - 

MORTOAIIE. 

13.  Aijainst   Dirisiiw   Court  Iliiili!l\~Si 

Division  t'oiuis. 

14.  Aijainst    Bnilirni/    Cnitijiitiihi 

Railways    anu    Haii.wav  t'uaij 

ANIES. 

15.  To  Crown  Lands— Sir  (  'hhwn  Link 
Ifi.   To  Crops — Si-e  Chops. 

17.  Beijardinij  Fcncis    .S'k  Kkmi-s 

18.  Wronijful,  Irrnjidiu;  ur  Ejxis.'k,  DH 

tress — See  DlsTUKss, 

19.  For  Mesne  Profits    .sVr  Fji-itmest. | 

20.  lieijardinij  Itmuls    Sn  Way. 
2L  Biijld   to  Sit  up  llic  JiisToiu- 

Jus  Tertii, 
III,  Assault  and  iMi-KiMiNMnsT. 
I.   Asmult  and  Bntti n/. 

(a)  When  Action  will  Lii.Xn. 

(b)  Defence  of  PoisiHmn—lini'ii 

37!»2. 

(c)  Moderate  Correctinn,  .1702 
(tl)  Inter ferimj  toPrmrrc  tliiP<i 

8792. 


TRESPASS. 
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:r 


Vhoiii,  Tut 
on. 

Tiiiiliir  (iinl  '/•,■,„ 

:rTi'.. 

-  .s'-  r  II.  ;tT'.H). 
'//,  :t7w). 
'■,  HT.so. 

7S1. 
,  STSl. 

I,  HTs.'i. 

xlijii'dliim,  Sii  J).  ;!"vi,j 

/iliiridll    7'i /lu;iM,'«i«,| 

l)i.-ijiiih  U  (i.<  /o  /;,j|ii|.| 

Hi;. 

■s  :t7s7. 
i.v,  :;7ss. 

mill  iil.i  mill  .S'n'i».y,!,iJ 

.„/  /',,,,.vi .«»,»,  Slim. 

r.<,  ;i7'.H). 
(Oil/    /,  i''( /i.<i  -  ,Sh 


NASI'. 

;»  ('(i»im'))i-->'   F* 

mil  Miifl'jii'jK 

III   Viiiiii  ]liulip-S% 
■  ui'rt. 
•II jl    Ci)m)iiim"  -  M 

iM>      1{a11.\VAY    ("Hlj 

X— .S'irCuiiwN  l.A': 
Cuiii's. 

r'N   -,S'i<:  I'KM'KS. 

ijiilar,  orEjea-i'if'  D^ 

STKKSS. 

/i7.<    ,sVi  I'.inrMVAT.] 
,/.s    ,Vm'  Way. 
»/)  //)(■  t/i'M  VVr/ii  - 

ii'uiNOSMrsT. 
{iilli  ru. 

dim,  irW  U-,TX 
)j'  I\,i!<imiin—l'y'^A 

Cirnrliim,  370i 
iiij  to Vn-iirri:  th /'■ 


(e) 

(f) 


IV. 


Olliir  JiinfifirnHimn  or  Matters  in 

Mltiiintwn,  37!»3. 
/'/ciM   not  Jnttll'i/in;/  tin-    Whuk 
ritiiup  of  Arliiin,  3794. 
(g)  Prvnom  Convir.thm,  3704. 
(h)  Other  Cim-K,  3704. 
(i)  Aclionn    iKjitinil    Railway    Com- 
liHiiiin    -  t<<'c    Railways  and 

ItAILWAV  tloMI'ANIKS. 

(j)  Aflionx  for  At:mi(lt  on  Married 
Wonirn —■  See    Hu.shanu  ani> 
Wife. 
Falsi-:  hiruisoN.MENT. 
I    ^li-rist  iniil'-r  Cii'il  Prore^H,  ,S70.'>. 


Ji-ri.iliiiiCriininnt  C/iiinje,  .'{700. 
/'A  ,r.i  of  Junlijieatiiin,  3707. 
.liMiiiii-iilion  on  Clinnje  of  Crime,  3708. 
Hilillniiiiin  to   riio'i   of  J lutif cation, 


.•170S. 


0. 

I- 
,S. 
il. 

10. 

II. 

VI. 


Im- 


Oihii-  I'leaiUniix,  .'^799. 

Hrhlmrr,  3700. 

Ihuiiiiiji",  380(». 

HViiir  iiiiiiiiints  to  an   ArreHt 

jii-isDii  inent  -See  A  li  KK.ST. 
Aiiiiiiiit  ('onut allien— See   Conhtabi.e. 
Aiiiihi^i  MdifiKt rates—See  Justices  ok 

Till'.  I'K.M'K. 

.|<'/;ii»  /'"/•  Wronijfil  Cowmitinent  on 
Kxiuiiiiiiiliinl  of  Jnili/ment  Delilor— 
Si,   HANKKUnCY  and  InSOLVENI'Y. 

V.  Sf.vehai.  Dkfkndants. 

1.  Knih-iiir  of  Joint  TrMpaHHen,  3801. 
•J.  Dmiiioji'H,  .3802. 

,1.  X,ii'  Trial  in  cane  of—i'iee  New  TniAL. 
4,  I!,  1, 11,11'  nf  one  of  ,'<ere.ral  Defendants — 

Si'i'  Kr.l.KAHE. 

NiiTHK   OK   Avrws  -See   Action    and 
SriT. 
,11.  FoitM  OK  Action— .?ee  Action  ..nd  Suit. 

Ill,  C'liSI',-!  -SVr  0|).'<TS. 

IX.  l)AMAiii:-l  (iKNKKAI.I.Y — See  DaMAOES. 

X.  Amknumkntof  1'i.eadinus — Sec  Amend- 
.MENT  .\T  Law. 

NkW  TlilAI,  —S'w  NewTi'Iai,. 

Tkitv  'l'iiR.srAss  Acts  — .SVe  Petty  Tres- 
I'Ass  Aits, 

M u.iiiofs Tkivsi'ass to  Pkoperty — See, 
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1.  To  PlUfSONAI,  PUOI'KUTY. 

1.  /i'i;;/i/  <;/"  Pivpeiiy  and  Possession. 

krc  stone  was  tortiously  removed  and 
fcreil  fnim  the  l;inil,  and  cut  and  shaped  into 
ll*toiica:-Helil,  that  the  person  who  had  so 
lenami  wurkuil  them  could  not  maintain  tres- 
imirnt  thu  owner  of  such  land,  who  had 
Ittirm  into  his  possession  hy  directing  the 
Vitrsuf  tlitiii  to  (leliver  them  on  his  premises, 
■tilt  property  had  not  been  changed  by  the 
Moueto  the  stone.     Baker  el  al.  v.  FliiU,  3 


A  party  purclmsinx  a  cro]>  of  wlieat  at  Hlioriff's 
sale  may  I)riiif5  trespass  against  a  i>erHon  con- 
verting or  injuring  it,  thougli  he  may  never  liavo 
received  possession  of  the  tield.  JJiti/dnn  v. 
Crawford,  3  C).  S.  083. 

The  person  clearing  land  umlor  an  agreeincsiit 
to  enter  uiMm  ami  clear  land,  and  take  the  wood 
after  it  is  cut  down  in  i)ayiiR'iit  of  the  lalxiur, 
may  maintain  trespass  against  the  owner  of  the 
land  for  taking  away  the  wood  after  it  is  out' 
down,  althougli  lie  has  no  poHsi'ssiop  mi  the  luid 
to  en.ible  him  to  maintain  trespass  (|.  e.  f. 
/fainilton  v.  MrPonell,  5  (>.  S.  7'20. 

When  a  horse  was  stolen  from  the  ]ilaintil!'  and 
bought  by  the  defendant  at  ]mblic  auction,  but 
not  in  market  overt,  and  the  pl.iiiitil!'  aft(!rwards 
seeing  the  horse  took  possession  of  it,  and  defen- 
dant innnedi.ately  retook  it: -Held,  that  tiio 
pliiintitr  liad  a  right  to  retake  it,  no  ]iropcrty 
having  jiassed  to  defendant  by  the  Fale  ;  and 
that  although  it  w.'is  in  his  possession  only  for  i-v 
moment,  yet  the  property  revested  in  liiin,  and 
he  eouhl  ULiintani  trespass  against  defendjint 
for  the  retaking.  limnnan  v.  Yieliliiii/  it  al., 
M.  'I".  3  Vict. 

A.  having  a  reversionary  interest  in  goods 
leased  to  B.  The  shtTifl'  seized  them  nmler  an 
execution  against  B.,  but  did  not  sell  or  remove 
them.  A.  sued  the  sheriff  for  an  idlegcd  injury 
to  his  reversionary  interest  :-  Helil,  that  if  any 
trespass  was  committed  ))y  the  seizure,  B.  should 
sue,  and  not  A.  Ilemlerson  v.  Moodie,  3  (i.  B. 
.348. 

A.,  living  abroad,  sends  to  .an  agent  here  to 
purchase  land  for  B.,  who  was  living  in  tlie  j)ro- 
vince,  and  to  take  the  conveyanc<!  to  liiniscdf, 
(A).  This  was  done,  and  B.  was  \mt  in  imsses- 
sion  of  the  land,  and  thenceforth  used  and  culti- 
vated it  for  his  own  benefit.  At  the  tiuu;  of 
pun^hase  a  crop  of  wheat  was  in  the  ground  : — 
Held,  that  B.,  .and  not  A.,  sliotdd  sue  ni  trespass 
for  cutting  and  carrying  away  the  wheat,  (^uiere, 
did  the  property  in  tlie  wlieat  belong  to  A.  or 
B.      Campliell  v.  Cn-nhmnn,  4  (^  B.  0. 

On  the  7th  of  .Tune,  defendant,  a  <'olK(!tor, 
seized  the  plaintiff's  vessel  for  a  breach  of  the 
revenue  laws.  The  plaintifl' petitioned  tiie  gov- 
ermnent,  anil  on  th(!  7tli  of  .Inly,  received  an 
answer  from  defendant,  infonning  him  that  they 
had  refnsed  to  interfere.  On  tin;  8tli,  the  jiliin- 
tiff  served  a  notice  of  claim  ; -Held,  I.  That 
the  notice  of  claim  required  by  sec.  48  of  10  & 
11  Vict.  c.  31,  to  be  given  within  one  eahnidar 
month  from  the  day  of  seizure,  could  not  bo 
waived  by  any  representation  of  det'eiidi'.Mt  to 
the  plaintiff.  2.  That  no  notice  having  ))een 
given  within  the  time  allowdl,  tlie  vessel  was 
thereby  condemned  ;  and  that  by  the  .act  of 
seizure  the  plaintiff  w.as  deprived  of  his  riglit  of 
property,  and  therefore  unable  to  maintain  tres- 
pa.s8.     Dame  v.  Carlierrij,  10  Q.  B.  .'{74. 

B.  assigned  to  the  plaintiff  certain  lumsehold 
gooiW  by  a  bill  of  sale,  which  coiit  liiicd  a  proviso 
for  redemption  on  a  day  certain,  witli  a  cove- 
nant that  in  case  of  default  in  payment,  or  of 
B.  attempting  to  dispose  of  the  goods,  tlie  jilain- 
titf  might  take  possession  and  sell  or  retain  them 
for  his  r.'.vii  use,  but  which  contained  no  clauso 
authorizing  B.  to  remain  in  possession  until  de- 
fault : — Hold,  that  the  plaintiff  had  sutlieient 
right  to  possession  of  the  goods  to  maintain  tres- 
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iiiVHH  :i;{.'iiiiHttlu'HlioritrHoi/.iiigiintluriiti.  fiLii^'aiimt 
R,  till!  jury  having  foiiml  tlio  liiortgiixu  to  bo 
biiiiil  liiUi.     J'iirhr  v.  Flintoff,  (i  ('.  V.XMt. 

Wlicn  lli(!  |i1.'iintitV,  ii  citiiHtaMo,  liiid  xciu'il  h 
lior.si'  uiiclfr  IV  (listicHH  wiirriiiit,  iiml  thi!  ImiHo 
(mrapcd  III  !i  railway  uiid  waH  UjIIimI,  owiii^  to  tlui 
tlcfciiclaiitM'  iM'mli'ct  to  fiMico  :  Huld,  that  tlio 
]ilaiiitiir  liad  HulliiMciit  property  in  thu  liorHt;  to 
t!iititl(!  him  to  Huo.  Sim/iMini  v.  Ontil  iyiKt<  rn 
Ji.    )('.  ('(,.,  17  (^.  M.  57. 

'rh(;  mart!  \vhi(di  had  hccn  iiijuriMl  hy  dufi:ii- 
ihiiit's  linll,  for  which  the  phiiiititi'  Hiiod,  wuh 
ill  pl.iiiilill's  llchi  at  the  time  of  tlut  acciih'iit, 
and  liad  lu'cii  pnt  there  liy  liis  father,  who 
said  lie  liad  ^{iveii  it  to  the  plaiiititK  Seiiihhs 
that  the  right  of  jiroperty  was  ininiaterial,  as 
the  plaiiitiir,  even  if  only  a  liailee,  could  recover 
its  value  in  trespass  or  case  against  a  wrong- 
doer.    .)/((.«-»  V.   il/.-;;/"»,  •-•t  i).   U.  .T_'8. 

Ily  an  instrument  under  s^^al  hetween  plaintill' 
anil  defendant  II.,  II.  agreed  to  allow  plaintill' 
the  use  of  his  grist  ar.d  saw  mills  for  live  years, 
on  condition  that  e.'ich  party  should  pay  half  the 
repairs  upon  the  mills  tor  the  term  named  ;  the 
s.'iw  mill  and  liooks  to  lie  under  the  control  of  I!., 
and  the  grist  mill  chielly  under  the  iMiiitrol  of 
jilaintilV.  The  agreement  then  stated  that  H. 
allowed  plaintill'  the  use  of  a  dwelling  house  and 
liani  near  the  mill,  iVc.,  and  each  Jiarty  was  to 
]iay  half  the  taxes  "on  the  ])riiperty  aliove 
named  during  the  term  of  tive  years"  :  —  Held, 
that  pl.'iintitl'  took  a  legal  estate  under  the  iiistni- 
meiit  ill  the  wliolt;  of  the  projierty  for  the  period 
of  live  years,  siilijeet  to  the  rights  to  he  exercised 
over  it  liy  H.,  as  well  as  to  the  other  conditions  of 
the  agreement,  and  that  [ilaintill'  could  therefore 
maintain  tresjiass  against  two  others  of  tin;  de- 
fendaiits  who  entered  under  11.  and  expelled 
lilaintitl'  fnun  the  dwelling  house.  Kfllinijton  v. 
Jlii-rhhj  it  a/.,  17  (!.  1".  (!:<'.». 


2.  Si  iiiii'c  iiiidi  r 
(a)    l/nihUUij  (if 


h'.ifcii/iiiii. 
All  firm'!/. 


\\'liere 
give  lip 


an  attorney  directed  the  aherilT  not  to 
he  goods  of  A.,  seized  under  an  attach- 
nii^iit  as  the  goods  of  H.  :  -  Held,  that  he  became 
n  ti'csiiasacr  by  such  direction.  Hadvuhurst  v. 
McLi'iiii,  4  (>.  S.  L'Sl. 

An  attorney  eiidor^inga  writ  of  possession  and 
fi.  fa.  in  ejcctment.the  proceedings  on  which  w<"''> 
ultimately  set  aside  for  irregularity:  Held, liable 
for  the  trespass  committed  by  the  shcrill' in  exe- 
cuting the  same.   Jiciisim  v.  Cuiinor,  ti  V.  P.  .S.'it!. 

AVhere  either  the  execution  jilaintiff  or  his  at- 
torney direct  the  seizure  of  particular  goods,  they 
lire  liable,  but  not  where  the  writ  is  given  to  the 
otlieer  to  be  acted  njxin  in  the  usual  course  and 
with  no  sjiecial  direction.  I'hiUipx  v.  Ftiidliu/,  '27 
Q.  H.  ;«.  See  also  .!/(•(  V('(rW;<'V.JA(,s«;<','JlC.r. 
51(i. 

Where,  after  a  defendant  had  paid  and  satislied 
a  judgment  recovered  against  him,  the  plaintiil's 
attorney,  acting  under  the  ]>laintitf 's  iustructions, 
issued  a  H.  fa.  under  which  defendant's  goods 
were  taken  in  execution  : —  Held,  that  the  phiiu- 
titf  anil  the  attorney  were  jointly  liable  as  tres- 
passers ;  and  that  the  mere  tact  of  the  attorney 
acting  under  his  ulieut's  instructions,  without  set- 


tinfj  up  (oven  if  it  would  be  a  defcm;,, 
notice  or  knowledge  of  the  jiiil^'iinjjt 
tied,    atl'iirded    him    no    [irnteitiiin 
Mdiiijhan  H  al.,  '2't  V.  V.  1M4. 
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M, 
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(b)  Linhilitij  of  Knriilii),,  ( ;■,  ,l;i,„.,  „,^^,  ^^^^^ 

A  diifeiidant  against  whose  gndilu  ii  iiln,|.;|r 
an  execution    (afterwards  set   iisiil,.  f,,. 
larity),  drove  to  the  sheriU's  i.lli,,  ;,||,- 
deputy  a  list  of  his  |ii'ii(ierty  ,is  m  i/.,.|| 
out  any  actual  seizure  :     IICm,   ,„,t  ^i|||'|' 
support  trespass  against  thr  Mun 
('(•(/  V.  Al<:rninl('i;  H.  T,  '2  \"\r\. 

If  a  stninger,  having  im  ||.;^,i| 
a  defendant  in  execution  ami  t.tli 
presence  a  list  of  his  goods,  uiiil  ti.lU  Inm  | 
not  remove  tlicni,  and  does  iinlliui"  iihuv  i  ' 
not  1)0  sued  in  trespass.  So,  if  a  li,iili|)  i/ 
acted  under  a  h^gal  pirress,  !ie  iii;,y  Iwv,.  1^". 
the  property  as  against  oliicr  «  iits,l,utli,  ' 
be  sued  in  trespass,  as  he  iicitlui 
tained,  nor  haiidied  t^^iiegnoils  < 
4  {).  IS.  JT.-.. 


'>''iitt| 

'''"'itiir.  ii.f 


i"«iiiiii, 


airw 

IVllKiVi.l.J 
'"""'"II  v.  I,  rJ 


III  trespass  against  tin;  pl.'iinlilV  n  a  «|jt„f| 
fa.  for  taking,  &(;.,  the  gonds  ,ii'  tlii,>  plulm^if  J 
feiidant  jiistilied   in   aiil  of   tlie  .sliiii||'„  ,,|'j;T 
under  the  writ,   and  at  his  iii|Ui-,t,  ;iii,l  ty 
showed  an  interpleader  order  bv  Mliiclitlni 
sent  plaintill",   who  had  claimed  tlu' ;;,i,„ls  „y 
seized,  was  barred  from  any  iluiiii  t"itli(. ;;„ 
against  tlu!  sherill'  or  his  olliirr,  nr  aiiv  i 
acting  under  or  in  aid  of  flicm  ;     llrl,|,'tli,tt| 
order  eoiild  not  protect  tin;  exnulinn  ,|^,|.ij, 
/'(//•/;  V.  Tiii/liir,  I  (!.  I'.  411. 

A.  gave  to  H.  a  cognovit,  jnilLriiiciit  tnl...  J 
tered  imiiKMliately   but   eMMMiliini  to  issue ,, J 
in  certain  events.     On  the  Slli  of  N(iviiiiIiit| 
put  a  fi.  fa.   into  the  sheiill's  IkiihIs.  iiiii|,iiit| 
IHtll  A.'s  goods   wr.n'.  seized   ,\t  his  .stun  at, i 
'riiiimas,  blithe  was  alloweil  to  nt.iin  tlumi 
giving  security  to  the  sherill'.     .M'tiM' thcsc/J 
.\.  obtained  a  summons  to  set  .isiilc  the  li.  f.i. j 
breach  of  faith,   which  wa.s  riilar^ril  at 
(jiiest.    On  the  l.'Hh  of  .laim.iiy.  \\lii!i>  tlaajj 
cation  was  pending,  H.'s  atlnniey  t l'K ^'iMiiliclj 
his  agent  at  liondon  not  to  let  tin;  .siuritfiln 
A.'s  store.     The  sherill' then  r<'ijiir.<tcil  iiis(r( 
tioiis  from   the  agent  what  ..i  ili>,  Imt  imiii 
none;  afterwards  this  agent  toMliini  .iiriiM 
that  A.  was  selling  the  [iinperty,  itc,,  aii'l 
gested  a  sale,  anil  the  slie'iil'  .iciMniiiiijIy  .* 
i,.irtiou  of  the  goods  on  the  HiLli  .uiillitlnifjj 
nary.  On  the  17th  the  sherill' iiccivKJ  milib/ 
to  ))ri)ceed,  and  immediately  sIiiii|hi1  11k  sikJ 
had  no  notice  of  the  summons,  wjiiih  »,isiii| 
absolute  on  the  '2'Jnd  of  Jaiuriry  :    lidil.uiii 
the  facts  stated  in  this  ca.se,  tli.it  tinli.  fa.i 
ing  been  set  aside,  as  obt.iiiuil  liy  Ii.  miaji 
ineiit   entered  contrary  to  ynml  t'liitii,  1!. 
liable  to  A.  in  trespass  for  all  daniugi's  si^Uil 
from  the  sale  as  well  ii.s  the  sciziiru.    Mi 
Rohh  H  al,  10  Q.  11  '.'7t>. 

In  an  action  against  the  slui'ilV.iiiil  sixctU 
for  seizing  goods,  the  evideiue  ;w  liifmirul'l 
defendants  was  that  they  were  iri'ilitursiifl 
execution  debtor,  and  joined  in  tlio  iiulM 
bond  to  the  sheriff,  and  that  they  tulii  tlicli 
to  sell,  and  afterwards  atteiideil  niul  liMatJ 
sale  : — Held,  clearly  sutlicieiit  tn  cli;u;t  l' 
Gray  v.  Fortune  et  al,  18  Q.  15.  ^ol 
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t.nctii)ii,    .1;, 
I'l. 


'*'"!/  v,| 


Cl-nl'iltti-i  ll(ii;0(/„|.J 

wi  iimIiU'  [„r  „.„.„ 

y  as  sii/nl,  ImUity 
i^M,  lint  suilin,.„i  jl 
1'  llu'ii  lil:uiililV.  /;.J 
S'irt. 

lid  t.ilicH  ildwniuhi 
,  ami  ti:llsliiiiil„.„|,u 
UKilliin;.'  iiiiiiv,  liifji 
S(t,  if  a  liiiililV  !i;i,  I 
H,  lii;  may  li;ivi;  li  1 1,< 
K'Y  wril.s,  lmtlii:i!;iiiii 
.'.  Mi'illirr  I'l'iiiiivr',.!! 
Ills.    C'l III'  I'liiiw  I,, 


|ilaiii1ill'  II  a  writ  nil 

Ills  111'  tllisl.lill|il;tf.,|J 
(if  (lie  sluTilV's  i.tSti 
liis  r('i|iii'st,  iiiid  tiJ 
nlcr  liy  wliii'li  tlnid 
laiiiu'il  llir  ,i;iii«ls  wlij 
my  I'iiiiiii  III  tlii'i;'.! 
.  iillirn-,  or  aiiv  jun 
Uu'iii  :  ll.;|.i;tli,tt| 
Uii^  cxi'ciitiiiiii.'iiiiliM 
411. 

vit,  jiiil'^iiuiit  tiil«  t 
'Xi'i'utidli  til  issue 
If  Stli  (if  Niivciiilntl 
rilV's  liaiiils,  ainl  mitl 
i/.i'il  at  liis  stiiriats 
iwcil   til  I'rtaiii  tliiiiij 

ritV.     AftcM-tlio.Hii 
set  ilsiilc  tlu'ii.  !:l.l 

i.s  ciilaij.i'il  lit  II. .SI 
uiiiaiT.  wliili'  tlitaiip 

lUdi'iicy  t'.i^iMiilwij 

til     Ict'llK'sill'Illttll 

icii  rci|\icst,iil  iiistrt 
'.[   ,.1  ilii,  Imt  iw'fifj 

gi;llt  tiilil  liilil  •iiK\4 
(i|ici'ty,  iti'.,  ;iiiil  il 
i-ilV  ai'ciu'iliiii;!)'  sulf 
II  Kltli  aiullTtiioiJl 
rilV  R'l'i'iviil  iii'iloni^ 

tt'ly  stiiiipi'l  tin  Nile] 
iiiiiiis,  wliicli  wnM 
iiiuai'y  ;  lliU.M 
ISO,  tliiil  tiii'li.  i'l.l 
itaiucil  liy  11.  i"i;ij«^ 
til  niiiiil  I'aitli.  I'l.  ' 
r  ail  ilaiiiaijt's  siisuii 
the  si'i/.iiiv.    Mi 

lie  slii'i'ilfaiiil  sist'llj 
.'ideiK'o  as  tiifmirDJj 
;y  were  i.'ii'<litiirsiii| 
jdiiieil  in  the  imltui 
'that  they  tuUtlieb 

attended  ciiilliulatj 
itUeieut  tn  cliar.'i  ii^ 

18  Q.  B.  •-•"':)■ 
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will)  liKloinnifioH  the  sherill'  for  Boizing 
act  lieooliii!  lialilc  iiH  n 
/  (7  ((/.  V.  Fiir/iiiir  <■!  III.,  Ill 
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les  lint  li 
Mi-I.ioi 


IWIure  i*  "l""'""'  ''^''■'">''  '""'"'■  "  ^■'''"'  ^"'■'^  "**  " 

•    '  t„f  the  eciii't,  leizes  the  wmtiK  ptM-soirH 

^\  .iHui)sci|iieiit  lalilieatiiin  l)y  a  party  who, 

'"""iicli  ritilii-iti wan  a  straii^'er  to   the 

,  ,:iimiit  alter  the  eliaiai'ter  of  the  original 
'  iiiaki^  Hiieli   party  a  trespanser   hy 


»ii< 


YiU\.-l<ii-rU'l  >il.,  7  ('.  I'.   I'lr). 


Ilii:'. 
^Ii; 

irii,.  midds  (if  eiie  !'•  liavilij,' hoeii   Nei/ed  under 

I'lits'  exeiiitio'i.    "■''"■   ejainied   liy    J^dain- 

'  I  uiidii  the  slicrilV'.s  application  a  feigned 

idcrcil,  wliii  h  protci'ted   the  .sherill', 

Isiiictslv  excepted  any  claim  of  the  exeen- 

r  .liaiiititlH   (M-  the    (daiiiiaiitM    iig.iilist    caidi 

Tliis  issue  having  hccii  diicidcd  in  plaili- 

'avuiir,  tlicy  sued  the  dcfiMidanl.s  (the  exo- 

tms!  fur  the  ads  of  the   sheritr  in 


aim 
.  «a.<  III 


|llU  iTCill 

kriii,:; 


[iiid  cxcludiii.g   tlii^iii    for    two  iiiontliH 


l„ssi'.isi(iii  (if  tlic  fimiidiy   wdiere  the  goods 
;,ii(l  fnrstiipiiiiig  the  work  and  preventing 
pi  Iriilii  sellili; 


irtieles    wliitdi 
jury  gave  !?"»(• 


and  .•5:t<«)  for   the 


soliii!   of   the 

lii'iiiR  iiiamifacti:re(l.     'I'ln 
jtlii.'  lirst  cause  of  actioi 
diil;  Held,  that  the  action   would  lii',   and 
I  the  ilaiiiaj^cs  were  not  excessive.      Mitii  vl 

lluirliiiiil,  <l  III-,   I'd  *..'•   I!-  •>'"'■      '^*-'<'.   al«o, 
i,^^.SU■l■^,  ll)t.>.  H.  -'li-'- 

rcsiasK  fiir  entering  phiiiitiir's  close  and 
•niiiib.  Pica,  justifying  under  a  Uivision 
t t^iriitiiiii  at  the  suit  of  II.,  and  alleging  il 
,i,iii  liV  the  judge  in  the  exeeiilion  creditor'h 
r,  ill  an  iiitci  pleader  is.iuc,  the  goods  having 
lainied  hy  iilaiiitill'.  Defendant  having 
ifcil  that  he  iiwiied  tJK^  (hdit,  and  that  the 
ilimi  was  i.ssncd  .it  his  instaiiee,  and  having 
,nil  fur  the  execution  creditor  on  the  inter- 
Itrsinuiniins ;  llidd,  siillieiiMit  evidence  to 
the  jury  ef  his  lieiiig  a  joint  trespasser. 
miiw  LrKn,-iliil.,-^i'*}-  l'{.  .'<!•«. 

tr('S|i:iss  fur  seizing  goods  it  iipjieared  that 
Itiiiiilants,  wild  hail  a.  cl.aini  ag.ainst  one  H., 
ti'il  their  atturiiey  to  ciilleet  it,  and  tint 
ittoriiey  having  issued  execution,  handed  it 
shtjritr,  infiiriiiiiig  him  that  15.  lived  at 
wlure  lie  kept  a  fruit  store.  The  deputy 
saiil  it  wiiiild  h(!  a  good  time  "  to  make  n 
"  (hi'ilig  iicai  i 'iiristiicis)  to  which  the  at- 
lyaiiswereil  that  it  would  :  and  the  seizure 
itjicii  made.  The  iihiiiitiH"  having  elaiinoil 
,  the  attiiiiiey  told  tlu^  sherill' to  hold 
;iii:i,  lis  they  wisli;;d  to  make  eiiipiiries, 
le  slioiilf  did  so  until  .in  interpleader  order 
U'lil,  allirmiiig  tlii^  judgment  of  tlit: 
;y Oiurt,  that  the  dtifeiidants  were  hound 
aots.iiul  iliivctiiiiis  of  their  attorney,  and 
tlitrc  wan  sulliriuiit  evidence  to  go  to  t)ie 
iiciiuiiect  them  with  the  seizure.     Sliiii/lil 

M/.,':r)Q.  li.  :i'.)i. 

leinlai  t  i.isiieil  an  attaehinent  in  insolvency 

■tiHiu  .M.,  and  ohtained  for  JI.,  his  hook- 

p,  a  warrant  as  slierili's  lailifl',  with  which 

utilieil  him  tii  wdiere  M.  earried  on  busi- 

litnictiiig  hiiii  to  see  ahmit  the  goods  in 

k:s$iiiii,  and,  as  II.   thought,  tolling  his 

krs  the  gdijils  were  to  lie  seized.     H.  ac- 

)|jly  went  and  seized  the  goods,  which  were 

ktimc  lieiiig  sold  at  aiietiou  for  plaintiti', 

'liiiieil  to  have  bought  theui  from  M.    On 


Ilia  return  H.  informed  dcf(*ndaift,  wdm  ajiproved 
of  what  he  had  doin;.  It  also  appeared  that  di.'- 
fendaiit's  attorney  had  givtui  the  writ  to  the 
sherill',  with  instructions  to  seize  the  goods  ;  - 
Held,  following  the  last  case,  that  tliere  was 
evidence  to  go  to  the  jury  of  defendant's  liability 
for  the  seizure.  MrC/i  n  rlir  v,  Mn.^iir,  21  ('. 
1'.  ")l(). 

Defendant  iditaiiic.d  a  conditional  garnishee 
order  against  the  idaiiit ill',  but  giving  an  oppoi' 
tunity  to  contest  tli<;  (daiiii.  on  |iayiiiiMit  of  cer- 
tain costs  within  a  tiiiu^  fixed,  after  the  lapse  of 
which  a  li.  fa.  issue(l,  plaiiitill' not  having  availed 
himself  of  the  condition.  Moth  parties  were  prl^s- 
eiit  when  the  order  was  niadi^  and  there  had  pre- 
viously been  agood  atta(diiiig  order.  No  iiuitiini 
was  made  to  sc^t  aside  the  li.  fa..,  whiidi  a|ipc:ii-,' I 
good  on  its  face,  liiit  plaint itV  brought  tnsp-iss 
against  defendant  for  the  si.'iziire,  as  li.iving  been 
issued  on  a  conditional  and  void  order.  (i»mire. 
whether  the  order  was  void  ;  but  if  so,  Scuible, 
that  the  li.  fa.  was  at  nmst  iricgiil.ir,  ami  iiiighc 
have  been  setasideoii  motion  ;  .uid,  therefore  — 
Held,  that,  as  nothing  app(^lretl  cither  on  the 
face  of  the  record  or  on  tlic  (•videiicc  m.ikiiig  the 
writ  a  void  process,  defendant  wis  piotieted  by- 
it,  and  tresiiasH  would  not  lie  against  him. 
KcniMv.  I'liHan,  ]!)('.  I'.  -J.SS. 

Held,  that  il]iou  the  facts  set  out  in  this  ease, 
tliere  was  evidence  to  shew  that  it  wa-t  one 
seizure  and  one  sale  under  tin;  direction  and  bir 
the  beiielit  of  the  two  defendants,  holding  sep- 
arate executions  ;  and  that  they  were  therefore 
jointly  liable.      Lomili   v.    Culninui  <l  iif.,\l'.H}. 

n.  -.m. 

On  the  ()th  February  the  attorneys  for  the  ex- 
ecution defendant,  who  was  sued  with  them,  wrote 
to  the  bailill'  iiistriutting  him  not  to  seize  a  p.ir- 
tieiilar  horse  mentioned,  and  they  cout'iidid  that 
as  on  receipt  of  this  letter  the  b.ailill  should  have 
given  the  horse  up,  they  were  not  li.ible  for  its 
further  detention.  The  evideii  ■(■  shewed  that  the 
horse  .sei/.ed  was  not  the  one  iiieiitioiied  in  the 
letter  ;  but,  Seuible,  that  if  it  h  id  lii-eii,  defen- 
dants wouhl  still  have  Ikmmi  li.ible  b>r  the  (;o:i- 
tiniiance  of  the  wrongful  seizure  which  they 
had  authorixod.  J/rnn/  v.  Mililull,  .'{7  (,>.  H. 
•JI7. 

Tresi)a.S8  will  not  lie  again  it  a  iiersoii  w  iio 
without  authority  [iroeiires  the  issue  of  an  exe- 
cution on  a  judgment  admitted  to  be  valid  and 
satisllud,  and  the  seizure  of  the  plaiiitill  s  gomls 
thereunder.  To  a  deidar.itioii  a^iiiist  I.,  and  M.. 
ill  trespass  for  taking  plaintill's  goods,  defen- 
dants pleaded  that  one  ( '.  r>!i;overeil  a  jiidgineiit 
ill  the  County  (!ourt  against  the  pliintill',  on 
which  he,  by  defendant  \,.  as  his  atlniiiey,  sued 
out  a  fi.  fa.,  which  was  returned  nulla  bon.i,  and 
that  afterwards,  the  judgment  reuainiiig  in  force 
and  uiisatistied,  defendant  L.  |iustructed  (lef(,>n- 
dant  M.  to,  and  defendant  .M.  did  issue  an  alias 
ti.  fa.,  on  which  the  plaiiitill's  goods  were  seiz(!d, 
which  are  the  alleged  tresp.isses.  The  plaiiitill" 
replied  that  defendant  I/.,  when  he  so  instructed 
defendant  M.,  was  judge  of  the  (!ounty  ('mirt, 
and  hod  ceased  to  be  C.'s  attorney,  and  ha  1  no 
authority  from  C  to  issue  the  alius  ti.  fa.  De- 
fendants rejoined  that  the  alias  li.  fa.,  at  the 
time  of  the  seizure  was  in  full  force,  and  not 
then  or  at  any  time  annulled  or  set  aside  ;— 
Held,  on  demurrer,  that  the  rejoinder  wjis  good. 
McQuade  v.  Lizars  el  al.,  3S)  Q.  B.  213. 
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3.  Other  Acta  of  TrcHpasn. 

Tluns  justifying  the  removal  of  a  mill-dam  in 
order  to  float  down  logs.  Plaintiffs  rciilied  that 
after  the  removal,  kc,  by  defendants,  they  con- 
verted an<l  disiuised  of  the  materials  of  the  dam 
to  their  own  use  :-  -Held,  that  such  wrongful 
conversion  was  an  nbuHc  of  the  authority  inlaw 
under  whieli  the  defendants  acted,  such  as  to 
render  tiieni  trespassers  al)  initio.  Little  v.  /nce 
.1  ,tl.,  3(;.  P.  5-_»8. 

A  niortj,'ngee  who  has  not  taken  actual  posses- 
sion, is  not  liable  in  trespass  for  any  injury 
occasioned  by  the  goods  mortgaged.  VampfiM 
V.  /.'./(/,  14  Kl  H.  .son. 

M.  &  t'li.  having  wrongfully  placed  a  quantity 
of  stone  on  the  i)laintitl"s  land,  afterwards 
niortgagcd  it  with  other  property  to  defendant. 
l>efaidt  had  been  made  in  payment,  but  defen- 
dant had  not  taken  possession,  or  interfered  in 
any  way  with  the  stone  ;  when  asked  to  re- 
move it,,  liowevir,  he  liad  refused,  and  forUide 
the  plaintill'  doing  so  himself  :— Held,  that  as 
mortgagee  ho  was  not  liable  to  the  plaintiff  in 
trespass  for  allowing  the  stone  to  remain.     lb. 

The  aliidavits  stated  that  M. ,  who  claimed 
the  olliee  of  registrar,  obtained  a  mandamus  nisi 
directed  U\  H.  to  deliver  up  to  him  the  books 
anil  jiapeis  ;  that  he  went  to  the  office  with  two 
constables,  in  II. 's  absence,  and  demanded  them 
of  his  wife,  reading  wiiat  purported  to  be  a  per- 
emptory mandamus  as  his  authority,  but  refusing 
to  allow  her  or  her  solicitor  to  examine  it,  and 
that  tiiey  tlien  took  away  the  books,  &c.  Upon 
these  atiiihivits  the  court  granted  a  rule  nisi  for 
attaclinient  against  H.,  but  refused  it  against  the 
constables,  there  ))eing  nothing  to  shew  that  they 
were  aware  of  the  fraud.  A  rule  for  an  order 
to  M.  to  restore  the  books,  &c.,  thus  obtained 
was  refused,  as  H.  might  bring  trespivss,  claim- 
ing a  mandamus  in  the  action.  A  writ  of 
replevin  had  previously  been  refused.  In  re 
MrLaij  ct  III.,  24  Q.  H.  54. 

Trespass  is  maintainable  against  the  owner  of 
a  l)ull  which  had  broken  into  the  plaintiff' 's 
clrisc,  anil  there  killed  his  mare,  defendant  not 
being  present  or  aware  of  the  act,  Miixon  v. 
Moriiini,  24  Q.  B.  328  ;  Jilad-lock  v.  Millikaii,  3 
C.  P.  34. 

Defendants  were  the  widow  of  an  intestate 
and  her  second  husband.  It  was  shewn  that  she 
had  taken  possession  of  and  appropriated  to  her 
own  use  the  intestate's  property,  and  acts  and 
declarations  of  both  defendants  established  that 
they  held  it  together  after  her  second  marriage  : 
— Hehl,  sufficient  evidence  of  a  joint  taking. 
Deal  V.  Potter,  2()  Q.  B.  578. 

The  plaintiff  took  his  vessel  to  defendant's 
ship  yard  at  C>ukvillc,  to  be  repaired  there  by 
defendant,  in  accordance  with  a  previousarrange- 
ment.  The  ways  wei'c  occupied  when  she  ar- 
rived, and  the  plaintiff  went  away,  having  said 
he  did  not  wish  her  hauled  up  in  his  absence. 
Defendant  nevertheless  took  her  out,  and  it  was 
proved  that  a  day  or  two  after  that  he  said  he 
would  keej)  her  on  the  ways  against  the  plain- 
tiff's will ;  but  the  repairs  were  pioceedeef  with 
under  the  plaiiitiff"3  supervision,  and  were  paid 
for  by  him  : — Held,  that  there  was  no  evidence 
to  sustain  a  count  in  trespass  for  seizing  and 
detaining  the  vessel.  IIooil  v.  Croiikite,  29  Q. 
B.  !)8. 


I      It  is  illegal  to  distrain  shccii  ''t  »« 
there  are  other  goods  ujioii  tliu  1,^5,,   ' 

W| 


cient   to  satisfy   the   claim  ;  iuultrisi. 
therefore  held  to  lie  against  a  laiii 
act  of  his  bailiff  in  so  dijirainiiiir,  n 
that  he  had  spoken  of  his  iiiakiii);t||,.r'|* 
had  received  the  proceeds  thiivnf,  a,,,] '' 
deuce  being  offered  of  his  iiim-ciiiii) 
in.     Ui>i>e  \.   ]\7iile  it  nl., '2'2r  ' 


i«tv  • 


Sec  Mar.ih  v.  Boiiltoii,  4  (^i.  H 
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9.    Plewlli,:/. 

(a)  PIkii  iiJ' .liistUiriifiuH, 

To  re])ly  to  a  pica  ju.stifyiiit;  tin-  . 
the  goods,  as  incumbering  ili'l'fii(l;i||t,''|.]|^^ 
defendants   were   not  lawtiilly  iiusshsi,! 
injurifl   generally,   where   tlui  (kitnJt  ija 
rests  upon  a  title  or  possLssiim  \\u\  ti,Lj 
with  the  personal  conduct  of  tlin  iKirtiM  iii 
ThonipvDi  V.  Bn'iikeiirhhjc  ct  nl.^  30  ^ 

In  trespass  for  seizing  liio  anus,  a  itiJ 
tion  by  the  defendant  as  an  alilinii;!!!  ii| 
City  of  Toronto,  and  claiming  ]]rottctihiu 
the  Indemnity  Act,  I  Vict.  c.  I'.',  was  liej 
answer  to  the  action,  altliDiiuli  tlif  lirianiiJ 
never  been  returned.  LurUnni  v.  />,>„„ 
3  Vict. 

The   justifying  under  a  wi-it  issued  im 
1845,  a  trespass  charged  to  liavuljuunoiiiiini 
in   September,  1843,  though  l)a(l  dii 
not  necessarily  bad  on  general  ilumurrir. 
eron  v.  Lotint,  3  Q.  15.  4.")3, 

Where  in  a  declaration  in  trcsii.iss  oiitj 
two  counts,  charging  two  ilistiiiut  imm 
taking  different  goods  at  (liffcruut  tiiiKs, 
defendant  justified  the  two  iimler  iiiu' »tJ 
Held,  plea  good.      Hi. 

Trespass  de  bonis  aspDrtati-s.  I'ka,  jjiJ 
tion,  that  the  good.s  were  tlic  giKiilsofinief 
against  which  defendant  K.  had  siicil  oj 
execution  ;  that  d.  F.  frauiliikntly  [iiit  | 
into  the  possession  of  thi;  pl'iiiitili'.  aiiilj 
while  there  the  defendant  (.'.,  as  liaiiili, ; 
by  his  command,  sci/cd  tlicni ;— Helii, 
a  special  plea  ;  and  not  an  argiinientativel 
that  the  goods  belonged  to  plaintill'.  h\ 
VliiiLsetal,  9Q.  B.  272. 

A  defendant  succeeding  011  a  pica  of  jn!|| 
tion,  is  not  necessarily  entitled  to  a  vtnli 
the  general  issue.     ScDft  \:   l'iiiin,\){j.K\ 

Semblo,  that  a  count  charging  tliatilet'eii 
took  and  converted  to  their  mvn  use.  aii4« 
fully  deprived  the  ])laintill'  of  the  iiso;in| 
session  of  the  plaintiff's  goods,  iniglitl* 
as  in  trover  not  trespass  ;  and  a  jiis!:li(j 
therefore  might  be  pnivcil  under  lu't  1 
Hatch  V.  Holland  et  a  I.,  2S  Q.  H.  '.•13. 


(b)  Otiirr  tVwM. 

That    the    dcfen<lant    is    luit  guilty 
"grievances,"  instead  of  the  " tiespitists,! 
plea  in  trespass,  was  bad  on  special  litiii 
Cltite  V.  MacPhemoti,  (i  O.  S.  640, 

In  trespass  for  taking  cattle,  coimts  1 
declaration  not  setting  out  the  ii.itnrej 
the  things  seized,  but  saying  only  "(liver 


mm^m 


in  Rhccp  fnrnt^ 
ujioii  tliii,n.ni.j^. 
liHiii  ;  anil  u^.^  ^ 
aiust  a  l.'iu.lL.rl  i, 
(lijti-iuiiiiig,  ii  j,|.„ 

his  iiakiiigtli,:4j 
iuils  tliiTcMf.ai,,!,,;^ 
Iiin  iiiin-uiiniiilii'tv.v, 
l.,'2-2V.  1'.,-,    ■•" 


laiilhi'i, 

f  JiixI'ilh-dl'iiin, 

lustifyiii)^  the  rcnuiH, 
iiij;iU't'ciiil;uits'il,ut5 
lawtiilly  iKissijiiJuU 
uro    tlu^  ilcl'eiift  lU 

JMISSl'Ssillll    Ul.t  ll,||J 

hu't  (if  thu  jKirtiw. isi 
(■(/;/('  il  III.,  SO.  S.  i;i 

:iiig  tiiv  anna,  a  jusd 
\t  as  an  aMeriiiaii  l 
c'laiiiiiiig  linittrtihiii 

Vict.   0.   12,  was  kJ 
ivltliim,i;li  the  tiruiirffiil 

Lurkhurt  V,  /;ij„„, 

ler  a  writ  issued  m  j 
;eil  to  Uavt'lici'iU'imini 
tlidiiyli  liail  nil 
I  goiicval  dumiimr, 

tinu  in  ti'osji.iss  cmiti 
twii  ilistiiift  trts' 
lis  at  (litlurL'iit  tinia 
le  two  under  (lUc  vni 

asiiiirtatis.  I'li,!,  jiua 
iiro  the  giiiiils  uf  (iiieJf 
lant  K.  hiiii  siu'il  m 
frauilultiitly  ['lit  I 
:)f  the  lilaiiitill'.  aiiilj 
laiit  r.,  asliaiM,; 
•d  thoni ;-  -Holil, 
lit  an  argunieiitativel 
liiod  to  iilaiiititf.   fill 

ling  on  a  I'lea  uf  JD!l| 
ly  entitled  to  a  vcnlT 
)tt  V.   ro/i'v-.m,', 

at  charging  that  ilcieni 

tlieir  (iwn  use.  and 

iiintitl'  of  tho  usiMDl 

ti'  's  goods,  might  K  til 

csjiass  ;  and  a  ju>;:W 

lU'oved   nndiT  not  ^ 

}.,  -JSQ.  H.-'13. 


)thtv  Vii"!'^. 

ant    is    not  guilt)' ' 
,,lof  the  "  tivsiiassts,| 
bad  on  special  ilm 
,  (i  O.  S.  ()4ti. 

iking  cattle,  coiiiiti  i 
ing  out  the  nature,! 
t  saying  only  "ihvefl 
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or 


' divers  goods  and  chattels,"  without 


Wrii- 


■ilieatioii  ;-Huld,    \m\    (ill    general 
J,\-ir.-.iiiiiu    V.    JhrniKij   il  al.,   ,5  (,). 


r   I    to  ai'ii'at    judguieiit  heciiuse   the  de- 
J'n  ciminieiieed'iu  case,  the  action   being 
Cw'"  '■»-•"'*"•'''•     ^^"'''■'"'■•'  ^'-  -V<^'' '"'"'.  J-  I 
n  4  Viet.  I 

n     ilufeiiihint  ideadeil  projierty  in  hiniRelf,  i 
„liir,   and  the   idaiiititl'  replied   utatmg ! 
'       hiiiii-elf,  at    the   time  of    the   tres-  j 
Il    winha.'^e  fioiii  defenilant,  the  iei)lieatioii 
K'hrA  o'l  •■^I'^'t^i;''  deiuurrer.     Alifniiis  v. 

trfpasN  (iiiaie  doniuni  fregit,  and  taking 
'  i,i'„titl's  good.s.  it  is  a  good  jdea  to  the 
',,i,..L'o.idHlhat  they  are  not  the  plaiutiti's.  ; 

ini./('/.,-'Q.  H.  142.  i 

,nm  for  taking  goods.     Plea,  that  after 
'  il,,,,  &,..,  defendant  deliveictl  to  plaiii- 
lliiil  iilaiiitilt  aeiepted    and    received  from 
\liiit  certain  uoods,  l)eing  the  goods,  iSic.,  ; 

.  ikelaration  mentioned,  in  full  satistau- 
l*l|leld  had,  as  shewing  only  evidence  in 
^,,,11  i.'f  damages,     l/ull  v.    .Sntr/ilt,    1  V. 

likimiirer  to  a  declaration   in   trespass  for 

giiiiils,    for  omitting    the    usual    words 

liii-t  the  peace   of  our   Lady  the   (^ueen," 

llitl',!  frivolous.     Miirrrll  v.  Capruii  ft  al.,  1 

kl'liaiiih.  144.     Kobiiison. 

ieiiilant,  a  bailitV  of  a  Division  Court,  hav- 

txecutioii  against  J.  1..,  went  to  him  ami 

|aviike<if  o.veii,  which  he  allowe4l  him  to 

I  iiii  receiving  an  acknowledgment  of  the 

leiuiursed  on  the   writ.     .1.   L.   absconded, 

;  the  iixcn  with  tl'.c  jdMU'.titV      Defendant 

Itkmaway,  whcienpon  tin;  plaintili' brought 

Ussallcingthatshehad  received  tbem  from 

(iiiithe  day  of  his  departure,  in  £)ayment  of 

Iti-Huhh  that  under  a  plea  denying  the 

f's  property,  it    was  eoinpeteiit   for  the 

ilaiit  til  give  in  evidence  the  execution  and 

Ruiiilerit.    Held,  also,  that  by  the  acknow- 

fctiit  "ivcn  the  diditor  had  put  it  out  of  his 

I t'l  transfer  the  goods  seized.     Lii.ss'uiij  v. 

;., ',)  Q.  B.  4()(i. 

(sjiass  against  the  sheriflf  for  seizing  and 

(iimggiKHls,  &e.     Pleas,  not  guilty  and  not 

The  evidence  shewed  tliat  the  plaiii- 

saitually  in  possession,  though  in  fact  a 

Issti;— Hehl,    that  defendant,    under   not 

|^«cil,  was  not  entitled  to  set  up  the  right  of 

rty  ill  a  third  party  without  either  express 

liliiil  aiitliiirity  from  such  party.     JJnrra- 

SJmmoil,  lie.  P.  119. 


10.  Enikiicc. 

■51i,v<s  for  driving  against  plaintilF's  horse, 

Ihe  ac'.'iilent  happened  from  plaiiititT's  iieg- 

iir  without  any  fault  of  defendant,  eould 

jsliwii  under  the  general  issue,  must  have 

lle.iileil  specially.     Macdonalil  v.  Monk,  3 

Jti,  fa.  ,iiul  warrant  to  the  bailiff  must  be 
1,  or  ite  prnduetion  accounted  for,  in  order 
the  plaintiff  in  the  execution  with 
•  coramitted  by  the  bailiff.  Cameron  v. 
l4y,B.275. 


Pleas:  1.  Not  guilty.  2.  (!oods  not  plaintill's. 
Defendant  desired  to  give  evidence  that  the 
L'oods  belonged  to  a  third  party,  and  that  a 
fourth  party  had  a  riyht  as  landlord  to  follow 
and  seize  them,  and  that  defendant,  deriving  his 
authority  from  such  fourth  party,  was  jiistitied 
in  having  seized  them  ;  Held,  the  evideine  was 
rightly  rejected,  and  that  the  delence  should  be 
Njieeially  pleaded.      Tijmiii  v.  J.illlr,  S  (,».  H.  4.'i4. 

The  plaintiff  went  to  liiitisli  ( 'olninbia- nine 
years  before  this  action,  leaving  his  w'lir.  here,  to 
whimi  he  wrote,  and  oeeasioiially  sent  mom  y. 
She  procured  ilefeiidant  to  endorse  a  note  made 
by  her  for  the  price  of  furniture  to  carry  on  a 
boarding  bouse,  (w  liieh  she  snbseiiiieiitly  carried 
on  with  the  phiintitl's  know  ledge)  and  e.\eeuted 
to  defenilant  a  chattel  mortgage  under  seal  in 
her  own  name  on  said  furniture.  The  rent  of 
the  house  being  in  ariear,  and  [lart  of  the  mort- 
gage money  overdue,  the  l.iiidlord  distrained, 
and  defendant  enforced  his  mortgai.'e  ;  and  the 
plaintiff's  wife  not  di.ihiiiting,  but  rather  assent- 
ing, the  goods  were  sold  oil,  and  the  balance 
after  the  payment  of  rint  and  inortgage,  was 
handed  over  to  her.  The  plaintili  tlieri^niioii 
sued  defendant  in  trespass  and  trover,  Semble, 
that  the  wife  standing  by  and  permitting  the 
sale  of  the  property  nnder  the  niortuage  was 
some  evidence  under  the  jilea  of  leave  aiul 
liceiue.     Ilalfiii'iiinjx.  I'miinrk,  ',V,\  (}.  ]>.  '2'2',). 

i      .See  Jcycc  v.  Cook,  ;{!•  Q.  15.  ."):>7,  p.  ."1771. 


11.    JJlllll'ii/is. 

In  trespass  for  taking  timber,  the  court  lefnsed 
to  disturb  the  verdict  on  the  ground  that  the 
damages  were  beyond  the  value  of  tlie  loss  t.ikeii. 
Flhil  v.  nirdil  ill.,  II  y.  H.  444. 

In  ail  ordinary  action  if  trespass  for  taking 
goods  the  measure  of  damages  is  the  value  ol 
the  goods  when  taken  (which  the  jury  may  esti- 
mate liberally)  and  interest.  It  is  only  in  a 
very  peculiar  ease  that  sneh  value  can  be  ex- 
ceeded ;  and  the  excess  claimed  must  be  stated 
as  special  damage.     Ma.nrcll  \- ,  ('ruini,  IS  (i>.  B. 


In  the  removal  of  the  idaintill's  goods  by  the 
slierifl',  the  plaintiff's  loom  was  taken  down  and 
injured,  but  the  jiossession  was  restored  to  him 
with  his  other  goods  :  Held,  that  he  was  not 
entitled  to  damages  for  the  loss  of  time  and 
work  conseipient  on  his  not  having  reiiaireil  the 
loom  ;  and  that  the  true  measure  of  damages 
eould  not  have  exceeded  the  value  of  the  ,  rticle 
damaged  at  the  time  of  the  trosjiass,  and  com- 
pensation for  any  tempoi-ary  inconvenieiiee 
occasioned  by  its  sudden  removal.  Biiisnn  v. 
Connor,  6  C.  P.  35(i. 

In  joint  trespasses,  each  ilefeiulaut  is  liable  for 
the  damage  occasioned  to  the  plaintitl"  by  the 
joint  act,  and  the  court  will  not  interfere  be. 
cause  as  regards  one  the  verdict  may  be  exce^. 
aive.     Grantham  v.  {Scrcrscl  al.,  25  (}.  15.  408. 

Defendant,  being  guardian  in  insolvency  to 
the  estata  of  one  W.,  seized  goods  in  plaintiff's 
possession  exceeding  $800  in  value,  which  the 
plaintiff  claimed  under  a  purchase  from  \V., 
made  about  two  inoiiths  before  W.  absconded. 
The  circumstances  attending  the  alleged  pur- 
chase were  very  suspicious.     The  plaintiff  had 
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Lt'L'ii  working;  for  W.  na  i\  lulxnirer,  liaving  no  '  had  belongeil  to  tlic  (lefciiclint,  fnini  ui 
cniiit.il,  mill  lie  liiul  given  liis  notes  for  the  pur-  |  plaintiff  liad  loaseil  tlieni  witli  ,i  f,^f,.   j""'- 
ehiiNe  liidiiey,  with  an  agreement  to  (leiiosit  all  ,  plaintiff  liail  iletaineil  tliein  al'ti  i-  tin.  t'' 
receipts  from  sales  to  the  credit  of  such  notes    expired,  for  which  ilefeiiil.int  liucl  sutd  T'" 

weekly,  and  that  W.  might  retake  the  goods  on    —  ii ^    ^i 

default.       It  Mas    sworn    too,    that   W'lien   the 


this  action  was  iTronalit :  -  lliil,  thattiie     * 


recovered  damages  to  the  valiu 


seizure  was   maile   he   said  they  should  at  least  j  could  not  treat  this  verdict  us  L'ivinir 


allow  him  wages.  The  jury  were  tohl  to  liiul 
for  defendant,  if  they  considered  the  transaction 
to  he  fraudulent,  hut  they  found  for  the  plain- 
tiff, giving  (inly  !?()">:-  Held,  that  admitting 
defcniiaiit  to  he  a  mere  wrong-doer,  the  jury, 
with  a  view  to  damages,  might  take  into  con- 
sideration the  true  nature  of  the  plaintiff 's  in- 
terest, and  a  new  trial  was  refused.  Loin/  v. 
Mom'h- <l  <il.,  'J-JC.  I'.  3>S7. 

riaintilf  sued  defendant  for  money  of  which 
he  had  rohlied  him,  and  for  the  money  he  had 
spent  ill  a  eriniiiiid  prosecution  for  the  crime, 
and  for  d.iiii.'igis  for  the  trespass.  The  second 
count  of  the  declaratieii  was  for  trespass.  The 
third  count  set  out  the  roli!"'ry,  the  conviction, 
and  that  )ilaiiitilf  had  heen  put  to  exjiense  in 
hringing  defendant  to  justice,  wherehy  the  lat- 
ter liei'aiiie  lialile  to  the  former  for  the  sums  so 
exiieiidcd 
niiglit   he 


to  the  cattle,  l»y  relati- 


'"-■«ll'«i,J 


;'1'l'"l>ti| 
,         ,  ■.        --  •lillllltltl 

aetion  was  commenced.     Ahrawc  v    \r 

Qua're,  whether  a  judgiii.i  t  ||,  ,.,,, 
he  a  liar  to  an  actiini    fur  use  aiul 
Ci-ookx  \.  lidiri.-i,  ■_'2  <,».  15.  i.'!!). 

Tlie  iilaiiititr  and  otliei-s  t„„k  out  attachmd 
against  an  ahscundiiig  diihtdi-,  ain!  tile 
seized  heingclain.eil,  the  pl;ni,tiir  ii„ium,„,J 
the  hailill,  who  sold,  ;md  paid  ,,v,r  th,.  i,„J 
to  defendant,  the  clerk  of  tlic  jtivisidn  ( „J 
The  claimants  sued  tiu!  plaintill  ami  {]„■ 
chasers  in  trespass,  and  rccovri',.,1  fr(iiMth.ii;t|l 
value  of  the  goods,  after  wliicli  ili'feiiilaiitili<>J 
uted  the  money  anii.ngtheiittarluii^,ji-i.,lit„rJ 
whom  he  himsidf  was  one,  pioiata.  Tlnplniii' 
thereujMin  sued  di.'feiidant  and  his  siinjtii>;i>f| 

1  to  ll'  "    "  " 


-Held ,  that  though  the  third  count  '  '."";'^'>'  'Y'' V'l'i'  ^",'!"  "T' ' ,  ■ """'''  '''^'^ "■^"''■ 
good   in  trespass  it  was  not  soin  as- !  J"''«'""'"*  "' -"'^,  *  """'-V  <  omt,)  tiut  k- o„ 


sum]isit,  and    that    either   the 

count  must    he    struck   out     Semhle,  that,    the 

Jilaiiitilf  could  not  recover  his  expenses  and  out- 
ay  in  this  action,  /'rlti/  v.  .l/(7/.s,  (iP.  U.  297.— 
C.  L  Chanili.  -  Dalton,  ('.  C.  &  1'. 

The  plaiiitifl's  liad  a  large  cpiantity  of  logs 
hoiinicd  in  a  river,  and  « Idle  there  a  ilrive  of 
aliout  ."),(I0()  logs,  lielonging  to  one  C,  came  past 
without  iujuiing  the  liooni,  which  was  strong 
and  well  constructed.  Defendants  had  a  hirge 
nund)cr  of  logs  hoonied  aliove  the  plaintiffs', 
some  of  which  were  let  down  at  night,  and  in 
the  morning  were  found  in  a  jam  against  the 
plaiiitills"  hoom.  This  jam  was  broken  up,  and 
more  of  the  defendants'  logs  were  let  down. 
Soon  after  which  the  plaintiffs'  hoom  was  fimnd 
broken,  the  plaintiffs  not  being  present,  and 
their  logs  i.'one.  'i'hey  wriit  down  the  stream 
Mitli  defendants'  logs,  anil  some  were  afterwards 
found,  hut  about  12."),000  feet  were  lost,  and 
there  was  evidence  tending  to  shew  that  they 
had  been  taken  by  defendants'  men  to  a  point 
about  twenty  miles  away.  There  was  evidence 
also  tliat  defendant's  conduct  was  unreasonable 
in  making  tlieir  drive  when  and  as  they  did  : — 
Held,  in  trespass  and  trover  for  the  logs,  that 
there  was  evidence  for  the  jury  that  defendants 
luul  broken  the  plaintiffs'  hoom  by  the  undue 
pressure  of  their  logs  ;  and  that  defendants  were 
liable  without  proof  tliat  tliey  had  actually  used 
or  cut  up  the  plaintill's'  logs  ;  and  a  verclict  for 
the  plaintiffs'  was  upliehl.  Held,  also,  there 
heing  no  evidence  that  the  plaintiffs  could  have 
purchased  other  logs  at  the  time,  when  and  place 
where  the  wrong  was  done,  that  they  were  en- 
titled to  recover  the  loss  of  profits,  which  the 
jury  found  they  woulil  have  made  out  of  the 
logs  lost  bj'  defendant's  misconduct.  AiK/er  et 
al.  V.  ('(i(,k-  ct  a}.,  30  Q.  B.  5.37. 

•See  Mail  v.  IJoirlau</,   10  Q.  B.  66.  p. 
Henry  v. '  MUiMl  et  al ,  37  Q.  B.  217,  p, 


second  or  third  '  ""*  ''TT^  for  the  moiiey  was  imt  ivioiv.i 
defendant   in   Ins  oIlKial  capacity  as  the 
tiff's,  and  the  rccoveiy  against  tlic  iil:iiiit,ll,l 
which  defendant  was  a  straii.^er,  ciiiilil  niitmij 
it  his  as  against  defcinlaiit,  so  as  tci  siti.iKirtt 
action  upon  the  statutory  cnveiiaiit.     (,iii;ir.', 
Hagarty,  J.,  whether  tlie  iilaintiir,  liaVin..  ] 
cured  the  money  to  be  paid  to  tliiMU'foiiilanil 
that  of  the  attaching  creditois,  ciniM  aftiiwij 
claim  it  as  his  own.     I'l-i-.-ilmi  v.  II  (7,„i,/ , 
23  (l  ]',.  34S. 


37()5  ; 
.  1902. 


12.  Effect  of  Juiltjment  in  Trespass. 
Trespass  for  taking  plaintiff's  cattle. 


Pica, 


not  possessed.     It  was  proved  that  the  cattle 


II.   To  liHAI,  rnoi'F,nrv. 

1.   Bn  ami  A'jitiii.-'l  IVhom. 

A  sheriff  having  seized  goiiiLs,  caiiiint  liiwit 
sell  them  on  defeiidaut'.s  piciiiiscs  witlnuti 
permission,  and  any  person  going  on  the  iimiiil 
to  i»urcliase  may  be  treated  as  a  trisiusrf 
McMoiter  V.  Jfi'l'/irr-mii,  (i  ().  S.  1(5. 

The  mother  in  posscssimi  of  lanil  Iielmijl 
to  the  heir,  a  niinor,  may  sue  in  trL'sii;i<s  q. c.j 
as  the  next  friend  of  tlic  niiiini'.  /i;//;(«.iif 
MeC/llfii,  7  i).  B.  .'«»9. 

Trespass  ip  c.  f.  will  lie  by  tliu  owner  ( 
close  against  the  owner  of  a  pig  wliioli  iiiavlm 
.and  enter  and  do  ihuiiage.  yi/dc/AW,- v.  .1/1 
hiti,  3  V.  P.  34.  See,  also,  Mii.-<im  v.  Mori 
23  Q.  B.  ;V28. 

The  plaintiff  had  workmen  attemling  a  stej 
mill.  Defendant  being  iiitcrcsttil  in  gtti 
saw-logs  cut  up,  entered  and  rciiiiiviil  piaiiitf 
fireman  and  placed  another  iii.iii  in  his  steail, 
added  several  of  his  own  workiiien  tntlinsel 
ployed  by  the  plaintiff.  Owing  to  some  iiiisi^ 
agement,  the  boiler  burst  :-  Helil,  tliattlierej 
evidence  for  the  jury  that  dcfemlant  wassf 
passer  ;  and  that  w  hetlier  he  was  rusiRinsiliij 
such  for  the  injury  done  to  the  boiler  iltiiemlei 
the  nature  and  e.xteiit  of  his  intiuence,  anilf 
far  he  was  implicated  in  the  acta  wii 
the  explosion.     Elhjh  \.  Whiten,  aQ.VA^\ 

An  innkeeper  has  the  sole  right  to  seiec 
apartment  for  a  a;uest,  and  if  he  tiuil  it  exp( 


SI? 

flmit,  fniiimi,„nj^ 
v^'itli  a  I'anii,  l„,t  td 
11  Hftcr  tlio  Urui  I 
lilt  hiid  siifd  liiii,  ,jj 
lllllciiftlioi';ittliMit, 

lll'M,tllllttill'|,l;,„„| 

t  as  Kiviii,,rl,j,|,  ,i,ijj 

l'ii''k,  ut  the  tiimthi 
{linnii.i  V.  .l/i„ii,,  ]  ( 

iK't  t  ill  n'l  Ifviii  ,,,|,i| 
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IIMI' 
-'111, 


l.l 


'L'clll.;iti„i 


i  tiiiik  imt  MticlMiitDi 
i.'litnr,  ami  tlio  ^.^ 
it  lilaiiitilV  iiiiliiiiiutiJ 

paiil  iiv.-r  tin;  iiii«j 
if  tin'  llivisidii  ('„mj 
plaiiitill'  anil  tlic 
■I'ovi  rnl  liiimtlniiitll 
liicli  lU'fi'inlaiiti 
i:  attarliiii;^(;ri;iliti.rs 
,  prn  rata.  'riii|il;iiii( 
t  ami  Ills  siirctk- ;i, f| 

;-  llflil,  (i'uvi-rsiii;;t| 
'  C'oiii't,)  tliut  lium 
L'V  was  licit  lYi'fivwH 

cupacity  as  tlie  \\4 
igaiiist  tlic  iilaiiit.ll,] 
trangi.T,  cniild  imti 
it.  sii  as  til  sii|.iiiirttl| 
'  covenant.    t.iiiiiTv. 
L"  iilaintiir,  liaviii.'  ] 
laiil  to  till-'  ilffuinlantl 
ilitors,  umiM  atti'i«,ii| 

^■.•.s^,»    V.    llJ/mi.'. 


riiol'KliTY. 

/iihixl  Whom. 

yoiiils,  i.'aiiiHii  IwtJ 

I  pn'misfs  witliii'Jtl 

oil  ^'iiiiigiiii  tilt' iimni 

•uatoil  as  a  tri'siusj 

0  (».  S.  10. 

is'iiiii  of  laiiil  lielmigl 

sue  ill  trosiiass  i|.  c.| 

the  miiioi'.    J"hiiM§ 


lie  liy  tliu  owner 
:v  jiig  wliifli  iiwy  h: 


jc'.     BMM;  V. 
also.  JAi.'n/i  V.  .1/' 


kiuL'U  attiMiiliiig  .1  sta 
iiitorestfil  in  g«'J 

I  and  remnvi'il  liiiiitl 
lernianinliisstoil,! 

II  workmen  tntLnsej 
( )wiug  to  Slime  mi 

it:-HeU,tliatt!itre| 
lilt  ileffinliuit  was  st 
icT  he  was  resimnsiblj 
tothelioilcrileiienilej 
if  his  inHueuoe,  aiiilj 
in  the  acta  which  c 
.  ir;»((Ts,5C.P.«| 

e  sole  right  to  s«le( 
milifhetimlite.xiie 


,,u,u.citaii.la38i«.i  him  ftiiothor. 
k  treated  as  a  trespasser   for  c 


Ho  can- 

cnterin;^  tii 

Wiilbr,  2()  Q.  K. 


ivi'cniliiiit.  i'  liathmiiBter,  without  any  iiistruc- 

k,  jinini  the  iiiniiiciii.il  oounoil,  and  in  dctianee 

i  the  plaiiititt  "••*  warning,  threw  down  the  plain- 

j  fences  and  iilmighed  up  his  land,  in  order 

,^.ii  ,i|i  street.'!  which   were  laid  down  on  a 

,if  iiait  of  the  plaintiff's   land,   made  liy  a 

,,'r  owner,  and  found  in  the  registry  office  ; 

Lt  it  was  not  marked  registered  or  tiled,  no  sale 

L  shewn  to  have  lieen   made  according  to  it, 

(the streets  had  never  been  opened  or  used  : 

that  ilefiiidaiit  was  not  acting  within 


nirisilictioii,    and    was    lial.le 
4,v.  lt(V/;r(/".-,  .'{'.K^  K.  oaO. 


in   trespass. 


2.   T:Hi 
elearinji 


(iml  l'tiKiC!i,iloii. 
Id  Tiinliir  ami 


Trcci 


I  .\  i*rsiin 
Ltivo  the  wood 


land  under  an  agreement  to 
in  ])ayiiieiit  of  his  lalionr  may 
laiiitaiii  trespa-ss  against  the  owner  of  the  land 
rt,ikni;' away  the  wood  after  it  is  cut  down, 
|tli"HL'ii  lie  has  no  possession  in  the  land  to  en- 
|le  him  to  iiiaintain  trespass  (jua're  elausnm 
Lt.    Ihim'dl'iii  V.  Mrlhmi'll,  .')  ().  .S.  7:20. 

(.Uaiiilhird  i'i''.V  maintain  trespass  against  his 
Vnt  fur  tlie  value  of  trees  cut  down  and  ear- 
l.Wiiv  hy  iiini,  and  which  were  not  ilemised 
iimii,  tiiiiugii  growing  on  the  land  which  the 
Liit'helil.    CIk^IiiiK  v.  Dull  it  al,  (i  <).  S.  (i37. 

IWlierc  a  plaintitl'  has  a  right  to  cut  down  a 
titcil  niiaiher  of  trees  upon  land,  and  not  the 
liisive  ri),'iit  to  cut  all  the  trees,  ho  lias  not 
|jtipiisscs.sliin  of  the  land  wliich  will  entitle  him 
iliriii"  ties[Ki3s  (pi.  d.  fr.  Monuhaii  v.  Fuli'i) 
|„|„  I Q.  b.  1-"J. 

Iwiierc  plaintifT  declared  in  trespass,  for  that 
^endMitiin,  &c.,  with  force  and  arms,  felled, 

,,  the  trees,  viz.,  1 1.")  oak  trees  of  the  jdaintiff' s 
itn griming' and  heing  in  and  upon  certain  lands 
(tilt  tiiinity  of  Middlesex  (not  saying  his  own 
,  the  court  refused  to  arrest  the  judgment, 
Ithe  gniiniil  that  the  jilaintitF  could  not  sue  for 
Ittiiig  iliiwn  growing  trees  as  for  an  injury  to 
ktttls,  imt  that  the  action  shcnild  have  been  for 
kiass  to  real  property,  laying  the  destruction 
Ithctroe.s  as  aggravation.     McMUlun  v.  Mitkr, 

.K'M. 

lilaintiff  contracted  with  one  L.    for  the 
rctase  of  a  lot  of  land,  and  paid  part.     The 
itment  lietweeii  them  contained  these  words, 
It  is  uiiilcrstoocl  that  the  said  C.  has  now  pos- 
pion,  full  control   and  enjoyment  of  the  said 
niiscs  from  this  time  forward  ;  and  that,  if 
r  person  he  now  occupying  the  said  premises, 
}  said  (',  ia  to  have  full  control  thereof  in  all 
ectsthe  same  as  if  occupied  by  original  bar- 
1  with  him:  also,  that  said  C.  assumes  the 
IL's  situation  in  respect  thereto  in  full." 
b  this  arrangement  was  made,  one  J.  was 
gonthe  place  iiy  L.  's  permission.  The  plain- 
l«iit  upon  the  land,  and  found  several  per- 
Tmployed  by  defendant  in  cutting  timber 
P;  he  informed  them  and  J.  of  his  purchase, 
^forlwde  further  trespass.     J.  was  also  de- 
'yhim  to  go  off  the  place,  but  refused.  De- 
nt rested  liis  defence  upon  J.'s  right  to  sell 


him  the  timber,  which  was  not  sustained  upon 
the  evidence  :  -Held,  that  the  jilaintit!'  might 
maintain  trespass  against  defendant,  or  J.,  for 
anything  done  illegally  after  his  entry,  if  not  for 
all  done  after  he  had  purchased.  Vliiinli  v. 
FonliU,  !)  t^.  H.  8!K{. 

The  plaintitl'  charged  defendant  with  i-iiltinrf 
ilnirii  and  carrying  away  trees.  It  afipeart'd  tho 
plaiiitilf  had  leased  tlie  land  to  ( '.  niakiiig  no  re- 
serv.'ition  or  mention  of  tin;  trees  ;  Held,  that 
on  this  declaration  the  phiiiitifl'ciiiild  not  rei-over. 
Iliji/s  v.  Criiiiiii;  )•'  'i.  H.  Ki,'). 

In  an  actioi'  ,i  trespass  for  taking  timber  tho 
court  rcfiiseii  to  disturb  the  verdict  of  the  jury, 
(Ui  the  ground  that  the  damages  were  beyond  tho 
value  of  the  logs  taken.  F/iiil  v.  Jlinl  it  nl.,  il 
Q.  11.  444. 

The  plaintifl  had  jmrcliascd  from  the  Canada 
(,"ompany  all  the  mercliant.ilile  timber  on  a  cer- 
tain lot,  and  held  ii  letter  from  them  (set  nut  in 
the  report)  aiithori/.iiig  him  to  enter  upon  the  land 
and  mark  whatever  trees  he  niiglit  elioose,  and 
afterwards  to  cut  and  carry  tlicin  awiy  :  Held, 
that  he  could  not  sustain  trespass  ipi.  cl.  fr. 
(^uaTO,  whether  he  could  support  an  action  on  tho 
case  against  a  trespisscr  for  iiiti'iferiiig  with  hia 
privilege,  or  would  be  coiiiptdleil  to  look  to  tho 
company,  treating  their  letter  as  .an  agreement. 
Pfrry  v.  Biirk,  12  (,).  H.  451. 

Defendant,  in  writing,  agreed  with  idaintifTto 
take  a  certain  saw  mill  according  to  the  terms  of 
a  certain  lease  to  the  plaintiff,  and  with  a  provi- 
.sion  that  he  was  to  take  the  pine  oil'  the  land 
known  as  the  S.  lot  first,  as  the  said  pLiiiitiH'  was 
bound  to  take  off  the  same.  The  jilaiiitifl'  subse- 
quently purchased  the  fee  simple  of  the  S.  land  :  — 
Held,  that  the  plaintiff  was  entitled  to  revoke  any 
license  implied  by  such  agreement,  and  to  main- 
tain trespass  against  defendant  for  removing  from 
the  lot  formerly  owned  by  !S.,  pine  saw  logs,  after 
notice  forbidding  such  removal,  ('uiiijilult  v. 
Jfuidnnil,  7  C.  P.  3.-)8. 

Tres[)ass  (j.  c.  f.  and  destroying  fences,  trees 
and  bniMings.  I'leas,  not  guilty,  and  that  tho 
fences  and  buildings  were  not  plaintiff's.  Tho 
(juestion  being  whether  the  plaintiff  couhl  main- 
tain this  possessory  action  before  actual  entry  : — 
Held,  that  as  to  the  fences  and  buildings  the  plain- 
tiff could  not  succeed,  but  as  to  the  land  itself  and 
the  destruction  of  the  trees  he  could,  tlrj  defen- 
ilants  not  having  denied  of  his  projierty  therein. 
Joiri'tt  v.  Haacki'i't  ill,  14  U.  V.  447. 

Held  that  a  township  corporation  without 
having  passed  any  by-hiw  on  the  subject  could 
maintain  trespass  for  cutting  and  carrying  away 
trees  growing  upon  government  allowances  for 
roads  ;  for  the  power  io  pass  by-laws  for  pre- 
serving or  selling  such  trees,  gave  them  also  a 
right  to  recover  from  ii,  wrong-doer  tlieir  value 
which  right  might  be  exercised  without  any  liy- 
law.  Tne  Corjmrnfion  of  the  CTniti'il  Ciinitii'-i  o/ 
Burleiffh,  Anthuther,  Chamha,  Cardiff,  jfrirroini, 
Briiton  and  Monmouth  v.  Hales  et  al.,  2',  Q.  B.  72. 

In  an  action  for  cutting  timl>er  on  the  p'ain- 
tiff 's  land,  the  plaintiff,  to  piove  title,  produced 
the  patent  to  liimself,  giving  no  proof  of  any 
prior  right  by  license  of  occupiition  or  lease  from 
the  crown  : — Held,  that  his  title  must  be  pre- 
sumed to  have  begun  only  at  the  date  of  the 
patent,  and  that  he  could  not  recover  damages 
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and  fallen,  linil  reiniiinud  fnni)  JtH  ^^^^1;^ 
wards  of  twenty  yeiirH.     Tlie  lines  win..  iZ'  ''\ 
run  out  by  ft  surveyor,  wliun  it  wim  aw'tt   'il 
tliat  plnintiff's  fence  should  lie  put  tu\n^x.  "'"""I 
upon  the  liind  in  defendimf.s  iinsMus^i,,,,  ^,t'''J| 
defendant  had  ngreecl  to,    it   Im  i„\\\,\  .ii*  '    I 

"  '11''  iitlllT",.;!|J 

til"  trial  (m„r,.| 


corroHponding  (luantity  of  Imni 

of  tlie  lot,  wliicli  t\\v  owner  or 

had  consented   to  uive  to  dilciiiiaiit.    1^ 


ereeted  a  liortion  of  a  fence 
wliieh    defendant    pulled 
]ilaintifl'  and  beat 


pulle 
liini  : 


.■llulli-  tl 


for  trees  cut  before  that  day. 
27  Q.  H.  .•H8. 

The  |>laintiff  had  cut  tinilwr  on  lot  24,  which 
was  his,  and  on  lot  i^,  believinu  that  ho  owned 
bot'i  lots ;  aixl  all  had  l)een  drawn  away  to- 
gather  by  him  to  a  lake  about  three  miles  dis- 
tant. Defenilaiits'  agent  took  away  a  ([uantity, 
which  had  been  Ciit  on  both  h)ts,  being  forbidden 
by  the  ))laintitr,  who  swore  that  he  could  have 
tlistiiiguished  the  tind)er  cut  on  each  lot  by  the 
nuirks,  and  told  defendants'  agent  so,  ))Ut  tliat  1 
the  agent  said  he  would  take  it,  no  matter  where 

it  canu!  from  :— Held,  in  the  Court  of  (Jueen's  ,  .  ■     •  ■•  ,  

Jiench,  that  defen.lants  were  liable  in  trespass  !  '"iding  that  plaintitl  liad  eiitciv,!  „iti,  ,1 
for  the  timber  cut  on  lot  •_'4.     The  authorities  as    ','"■.','*  »  i-'o'ist'it,  ami  therefore  plaintitl  «:i,, 
to  confusi(m  of  iirojierty   reviewed.     On  appeal 
this  decision  was  reversed,  and  the  defenilants 
held  not  liable,  on  the  ground  that  the  plaintiti' 
was  a  wrongdoer  in  taking  the  timber  from  lot 
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uiitig 
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evidence   sutlicient,    it    believiil,  t 


!5,  though  under  the  l)elief  that  it  was  his  own: 
that  ujwin  the  evidence,  fully  stated  in  the  judg- 
ment, there  was  a  confusion  of  property  of  sub- 
stantially the  same  quality  and  value,  which 
In-imu  facie  entitled  ilcfcndant  to  take  out  of  it 
lis  own  pro])ortion  ;  and  tlrat  if  the  plaintilF 
could  (listmguisli  his  own  from  the  defendants', 
it  WHS  liis  duty  to  point  it  out,  or  offer  to  point 
it  out  to  det'cndants,  which  he  had  not  done,  or 
shewn  a  suflicicnt  excuse  for  omitting.  Per 
Patterson,  .1.-  The  legislature  di('  not  by  the  .S.S 
Viet.  c.  7,  s.  (!,  O. ,  intend  the  court  to  decide 
upon  tlie  evidence  (piestioiis  not  discussed  before 
or  decided  by  tlir)  judge  at  the  trial.  Ldivric  v. 
liathhuii  it  ill.,  3S'(,).  ii.  'I'm. 

Sec  Munn  v.  EiinUsh,  .38  Q.  H.  240,  p.  .3831. 


(b)  Ernmiiiim  ur  Disputed  liouiidmy, 

Plaintiff  ami  defendant  owned  .adjoining  lots 
with  a  fence  l)etwceii  them,  supposed  to  lie  on 
tlie  true  division  line.  A  correct  line  was  how- 
ever run,  and  <l('fendaiit  found  to  be  encroaching 
some  acres  on  the  plaintiff.  The  plaintiff  took 
possession  of  the  diH|)iited  piece,  under  a  pro- 
test from  the  clefeiidant,  and  cultivated  it. 
When  the  crop  was  tit  to  cut,  defendant  entered 
and  took  it  away  :  -  Held,  that  the  jdaintiff' h.ad 
such  a  possession  as  would  enable  him  to  niain- 
t.ain  trespass.     Clallitijhvr  v.  Brown  el  at.,  Si). 

B.  :?.-)0. 

Where  there  is  no  .actual  title  or  claim  of  title, 
the  occujiant  is  not  constructively  in  possession 
of  more  land  than  his  occupation  covers,  and  to 
this  occupation  when  suing  in  tresji.ass  he  will 
be  strictly  limited.     Lnkv  v.  Brilei/,  5  Q.  B.  130. 

Trespass  (|.  c.  f.,  describing  the  locus  in  (pioby 
metes  and  bounds  .and  as  part  of  "what  has 
lieret()f(U'e  been  known  as  lot  15,  Ist  concessi(m, 
Delaware."  Defendant  proved  no  title.  The 
plaintiff  claimed  by  possession,  and  it  .appeare<l 
that  more  than  twenty  years  ago,  relying  on  an 
survey,  he  li.ad  fenced  in  a  part  of  the  defen- 
dant's lot  14  in  the  broken  front  concession. 
This  fence,  if  continued,  would  have  included 
the  part  in  question,  but  it  had  never  been  ex- 
tended to  any  jmrt  of  lot  14.  in  the  1st  conces- 
sion : — Held,  that  the  plaintiff  li.ad  no  such 
possession  of  the  locus  in  quo  as  would  entitle 
him  to  recover.    Weld  v.  Scott  et  al.,  12  Q.  B.  5"7. 

Plaiutift''s  and  defendant's  lands  were  separ- 
ated by  au  old  fence,   which,  though  decayed 


fully  on  the  hieus  in  (pui 
et  al.,  a  C.  P.  2,')r>. 


•ifiJ 
'i»'J 
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The  lines  having  been  run  by  a  pnivinriJlu 
surveyor  between  plaintiir's  ainl  iliUinlant,!, 
it  was  found  that  defendant  liail  iiiuidmlihl, 
a  small  portion  of  iilaintilt  s  land,  wlij.li  | 
refused  to  give  up  ;-  Held,  tliat  the  .intrj 
entry  of  plaintiff  on  his  lot,  beloif  tin;  (liUiniaJ 
liji'  encroached  thereon,  was  ■^ulliciint  tmnti'l 
him  to  maintain  this  action,  witliout  i 
entry  on  the  part  in  iio.sse^isiini  (jf  (ItumiuiJ 
O'J/i'urn  V.  Dim  Hill !i,  13  C.  P.  ."il.-f.  '  1 

The   idaintiff  and   defeiid.uit,  ailjniiiin^r  1, 
prietors,   on   lots   18  and    17   icspcifiviK", 
those  through  whom  they  claiincil,  liail  iKiiii, 
up    to   1807  accoriling  to    the  iViiio,  wliidi  |j| 
been   the    bouiulary    between   tiniii   fm'  tlurt 
years.      In   that  year  a  survey  was  iiuuli,  jj 
which  the  line  was  jilaocd  luitli'ji' tu  tin  uJ 
F.,   through   whom    the   lilaintiir  1  laiiind,  ti,J 
owned  to  the  north  of  the  jilaintill  in  L,t  || 
and    one    O,,     through    wlmin    the    iliiuia 
claimed,  owned  the  land  oppos/te  tn  tlnni  iiiii 
17.     In  1808,  F.  moved  his  fence  mi  tntlifiiBl 
line.     He  said  that  (.).,  in  18(17,  tnM  the  ]'LuiitJ 
he  might  occupy  the  strip  between  the  nM 
the  new  line,   and  in   18(!S-!I,  the  plaimi.'l 
gr.ass  on  this  atrij).     0.  arterwanlssiFliltiH.inj 
who  occupied  up  to  the  olil  line,  and  tiuliltu.! 
dant.     The   plaintiff',  in  187-*,  iimveil  tin 
to    the  new   line,   and    detcinlant   iinniiliitd 
replaced  it,  for  which  the  plaintill'  liniiiiiiit  iij 
])ass  : — Hehl,  that  he  could  imt  leeuvei.  I"rt 
defendant  had   acijuired  a  title  liy  ]iiissi>jioi 
.and  O. 's  permission  to  the  plaintiti' wa:', 11  niii 
a  mere  license,  wliicli  was  iev(died  hy  bisdej 
J.,  and  never  gave  the  i>laiiititr  pusseiisiiiiisol 
to  entitle   him   to   maintain  tresiiass.    'i,fr 
Brunt,  35  Q.  B.  103. 


(c)   Other  Cni'-.i. 

The  King's  gr.ant  enables  the  grantee  tn  nial 
tain  trespass  without  actual  entry,  cl'idi 
IhndrkkH,  T.ay.  403.  See,  alsn,  ]\'iarn-\.&\ 
ijeHu  et  al,  22  0.  P.  104. 

In  trespass  q.  c.  f.,  a  house,  in  oiii' |artj 
which  the  plaiiitift''s  shop  was  kept,  an' 
rest  of  which  the  pl.aintiff 's  clerk  ami  hi?  lam 
resided,    although    the   plaintiff  never  rtsiii 
there,   was — Held,   to  be  projierly  deserilieill 
plaintiff's  dwelling  house.     Bmillij  v.  il(M'n 
et  al.,  T.  T.  2  &  3  Vict. 

Where  A.,  the  owner  of  laud,  eiicroackilaO 
an  adjoining  lot  of  the  crown,  and  twik  tU 
successive  crops  off  it  without  any  perniisij 
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1  inntlicr  person  who  hud  taken  possession  of 
f         Imi'l.  •'»'""  without  license,  !ilMmt  ten 
**  eiuK,  iniil  l>'"'l  taxes  and  ina<le  clenrings 
le'il  (itr  A.  after  he  had  taken  the  third 
i,ri>i>l>e<l  the  land  himself  : — Hold 


,,awltlii^'" 


judgment  in  March,  18r(2.  He  then  brought  tros< 
iiass  (|U.  cl.  fr.,  alleging  the  truHpass  to  have 
oeen  committed  on  the  Cm\  of  July,  1851.  The 
trespass  proved  was  in  May,  I8r)l,  while  F.  was 
in  possession  ;  but — Held,  that  the  action  was 
mamtainaldo,  for  the  recovery  in  ejectment  en- 


it,  w« 

'' V  hiiii  ""  li'"i'J)erty  or  possession  to  main- 1  maintainn 
*  ,i~ji)iig8:iL';iiunt  him  for  that  crop.    KilUchan  \  titled  tlic  plaintiff  to  treat  defendant  as  a  tres 


living  abmad,  sends  to  an  agcntin 


A. 


this 


This  is  done,  and  B.  is 
i)f  the  land,  vtho  from  thence 


,„.„,ec  to  iHUcliasc  a  lot  of  land  for  H.,  who 
viiiKiii  till)  ]in)vince,   and  to  take  the  con- 
Wince  t(i  liiinsclf.  A. 

■  in  IHIHSCifiillU  o  .     ^       ,  . 

Ii  uses  and  cultivatts  it  for  his  own  beneht. 

t  the  time  "f  purchase  a  crop  of  wheat  was  in 

..niuiul:     ll«:ld,  that  B.,  and  not  A.,  should 

m  trespass  for  cutting  and  carrying  away 

wheat.     (,»iiiire,   did   the  property  in   the 

teat  belong  to  A.   or  D.     Camphfll  v.  Cuxli- 

.«,4Q.  B.!». 

Where  (lufeinliiiit,  as  agent  of  a  third  party, 
l^ll^'  the  oceiipancy  of  a  tenant  of  the  plaintiff, 
t  up  a  feiit'o  oil  the  plaintiff's  land,  which  con- 
miti  there  aftii-  the  plaintiff  resumed  posses- 
1,1,  at  the  expiration  of  the  tenancy  : -Held, 
lat  the  plaintitl'  could  not  bring  trespass  against 
■jdnliint  for  the  act  done  liy  him  during  the 
iitimiaiice  of  the  lease.  Boultoti  v.  JarvU,  H. 
(i  Vict. 

I'liilcr  7  Viet.  c.  "29,  s.  44,  the  trustees  of  the 
|,,.il  laiiil  noltiic  .school  master)  should  sue  for 
trwiiws  to  the  80I100I  house,  unless,  at  least, 
i;in  1h!  shewn  that  the  truateei  have  given  the 
111  master  a  particular  interest  in  the  build- 
lieviHiil  tile  mere  liberty  of  occupying  it 
iriiig  the  (lay  for  the  purpose  of  teaching. 
I„«iii;/i(iyi  V.  Fd-ijiiwii  et  at.,  3  Q.  B.  484. 

Where  A.  ha.s  once  given  peaceable  possession 
lamltoB. ;  A.,  ))y  re-entry  without  B.'s  con- 
oannot  actiuire  possession  to  sustain  tres- 
against  li.     Mcyeil  v.  Train,  5  Q.  B.  91. 

To  support  an  action  of  trespass,  upon  the  plea 
'  the  close  not  being  the  close  of  the  plaintiff, 
[iLiintiff  must  prove  an  actual  and  immediate 
;upation  of  the  locus  in  iiuo,  and  the  (piestion 
possession  is  in  fact  for  the  jury.     lb. 

[Qoitre,  as  to  the  effect  .against  the  true  owner 

i  succession  of  trespassers  taking  possession  of 

rteil  land  at  intervals,  some  of  them  before 

4  Will  IV.  c.  1,  and  not  claiming  under  each 

Itr.   Doe±  JSalihmn  v.  Stone,  5  Q.  B.  388. 

trespass  (pi.  cl.  fr.,  whore  the  possession  was 
ipiiteil,  defendant  proved  that  the  plaintiff's 
jdthor  was  in  jmssession  of  the  close  to  work  it 

laintiH'  on  shares  : — Held,  that  the  agree- 
tnt  (lid  not  conclusively  establish  the  relation 

ndlord  and  tenant,  and  shew  the  brother  en- 

Itdtlie  exclusive  possession,  so  as  to  pre- 
kt  the  plaintiff  from  maintaining  trespass. 

■hkiln\.Baird,  5  Q.  B.  591. 

ihe  mother  in  possession  of  land  belonging  to 
fheir,  a  minor,  may  sue  in  trespass  as  next 
did  of  the  minor.    Johnson  v.  McGUUk,  7  Q. 

Hie  F.  rented  the  locus  in  quo  from  plaintiff 
nous  to  May,  1851,  when  he  went  out  and 
blant  obtained  possession.  The  plaintiff  re- 
pred  ill  ejectment,  in  which  the  demise  was 
loathe  14th  of  June,  1851,  and  entered  his 


passer  from  the  day  of  the  demise.     Foster  v. 
/Wf-/',  10  Q.  B.  ()()7. 

Tresp.-iss  iju.  cl.  fr.  will  not  lie  against  a  de- 
fendant for  acts  committed  under  tile  authority 
of  the  party  in  possession  of  and  claiming  the 
land  during  the  time  an  action  of  ejectment  by 
the  plaintiff  against  such  person  was  ponding, 
Stmtf.  v.  Crooh  et  ah,  (i  C.  P.   I '24. 

In  trespass  to  land  the  plaintitl'  proved  a  good 
paper  title  through  a  sale  for  taxes,  Itiit  he  had 
never  been  in  .actual  [losHcssioii,  and  it  wa.s  .shown 
that  after  the  plaintiff  obtained  his  deed  defen- 
dant had  cut  tiinberon  thelaiid  and  iniilt  a  shanty 
for  the  lumbermen,  although  the  plaintiff  went 
there  and  forbade  him  ;  aiKl  it  ajipearcd  that  the 
plaintiff  had  brought  ejectment  against  him,  but 
had  not  proceeded  with  it  after  defendant  ap- 
peared. The  defendant  claimed  under  a  deed 
from  the  heirs  of  the  j)ateiitee,  and  it  was  sworn 
thivt  before  defendant  purciiased  the  |daiiitiff  also 
wished  to  buy  from  them,  saying  that  lie  thought 
his  own  title  not  good  : — Held,  that  the  plain- 
tiff" was  sufficiently  in  possession  to  maintaiii 
trespass,  and  that  he  was  not  (.'.stopped  by  hav- 
ing brought  ejectment,  as  being  an  admission  of 
defendant's  possession.  Heck  \.  Kiioiiji,  '20  Q. 
B.  3()0. 

Trespass  for  pulling  down  a  house  in  Yorkville. 
It  appeared  that  the  corporation  had  jiurchaaed 
the  house  from  plaintiff,  and  p/iid  for  it,  but  plain- 
tiff remained  in  p(?»session  : — Held,  that  he  was 
entitled  to  recover,  notwithstanding  the  s.ale. 
GlitHs  V,  JJobmi,  14  Q.  B.  419. 

Trespass  to  plaintiff''s  house.  Pleas,  2,  that 
the  house  was  not  the  jdaintiff's  ;  3,  liberum 
tenementum  of  the  defendant  A.,  and  entry 
of  the  other  defendant  by  his  command.  The 
land  had  belonged  to  one  C,  who  mortgaged 
in  fee  to  one  .S.  to  secure  a  sum  payalde  by 
instalments,  with  a  proviso  for  po.ssessi(m  by 
the  mortgagor  until  default  after  three  months' 
notice.  0.  conveyed  to  M.  and  M.  to  defen- 
dant J.  A.  No  default  had  been  made  on 
the  mortgage.  The  plaintiff  had  entered  under 
an  agent  of  S.  :  —  Held,  that  the  defendants 
were  entitled  to  succeed  on  the  second  plea ; 
and  aemble,  upon  the  third  also.  Dtinditu  v. 
Arthur,  et  al. ,  14  Q.  B.  521. 

The  plaintiff 's  husband,  living  close  to  the  land 
in  question,  had  for  many  years  cut  fire-wood 
and  made  sugar  on  it,  and  it  had  been  assessed 
to  him  since  1843,  but  others  hful  made  similar 
use  of  it,  though  not  to  the  same  extent ;  it  had 
never  been  enclosed,  and  the  neighbours'  cattle 
as  well  as  his  were  accustomed  to  run  over  it. 
The  plaintiff,  a  few  diiys  before  this  action,  put 
up  a  fence  on  it,  and  some  of  the  defendanta 
thereupon  put  up  another  inside  of  it,  and  after- 
wanls  they  all  put  up  a  fence  along  tlie  limit  be- 
tween this  and  the  next  lot,  thus  shutting  out 
the  plaintiff,  and  fencing  in  the  part  which  she 
had  enclosed  : — Held,  that  the  plaintiff  (showing 
no  other  title)  had  not  such  exclusive  possession 
as  would  entitle  her  to  maintain  trespass.  Bailey 
V.  McNeihj  et  al.,  20  Q.  B.  451. 
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TllKflPABS. 


WIht"  tliconlv  oviilcni'K  <»f  poMoHnidii  wnittlin  i  tlio  Court  of  filiaiirtiry  in  tlw  furi'i'loMi 
riitry  l>y  pliiinfitV  upon,  nml  IiIh  pruMviu'o  nt  tlut    aii<l    aHHivtuil    liy    R    iiml    ntlnii:    lli|,ri'i!'' 


Tlu'  ii 


mirvuy  of,  tliu  Imid,  tlui  trcK])iiHi«  to  which  htwl 
boon  iirtiviouHly  ooiiiiiiitttMl  nml  wkh  tho  cnum<  of 
action,  t'hiiniiii^  it  iin  hiN  own,  hut  HhowiiiK  n  i 
titiii,  the  lU'fi'nilant  aino  aMHiHtinu  in  tliu  Hurvoy 
anil  not  oliji.'ctinK  to  phiiiitit>"H  ri^litof  jMiNMcHHion, 
thou>{h  uMHci'tin^  hiH  own  ri,i{iit  to  havr  connnit- 
it'll    till'    ti't'HpaHM   I'liMiphiinttil    of;     llclil,    tiiat 

tliiTd  watt  no  t'viilci I'  tether  actual  or  con- 

ittructivi!  poHMcKHioii  in  piaintill'to  entitle  him  to 
maintain  IrcHpaMH.     (irKirmv.  Jlillinnl,  IT)!!.  I', 

;wti. 

Kdil,  that  the  corpiiratioii  of  a  county  can  'nain- 
tain  an  action  for  the  ilaniagcH  to,  or  ilcMtniction 
of,  a  liriiljife  lyinf(  within  itn  limitH.  '/'/n  Carpo- 
riiliiiii  III' till  Ciiiiili/ ii/'  Williinilim  V.  Wil.'toii  ft  III,, 

um:  I'.  I'-M. 

Hy  ilccil  ))etwe<'n  plaintitT  ami  dcfenilant  11., 
II.  agreeil  to  allow  tlie  itlaint.ill'  the  iihc  of  liin 
griMt  anil  naw-millH  for  live  ycarH,  on  comlition 
that  each  party  hIioiiIiI  ]iay  half  the  ropairH  upon 
the  inillH  lor  tlie  term  nanuMi  ;  the  xaw-mill  ami 
boiikH  to  he   umler  the  eontrol  of    II.,  ami  the 

iHt-inill  chictly  nmler  the  control  of  pluintiU'. 
tKreeinent  tiicn  iilateil  tiiat  II.  alloweil  plain- 
till'  the  UHc  of  a  ilwclling  houMo  ami  harn  near 
the  niillM,  itc. ,  ami  »'acli  party  was  to  iiay  half  the 
taxcH  "on  the  property  above  nameil  ilurini{  the 
term  of  live  year.i  "  :  llclil,  that  the  plaintitl' 
took  a  legal  entate  umler  the  instrument  in  the 
whole  property  foi'  live  yearti,  huIiJccI  to  the 
ri.iiht.s  to  lie  excrciseil  over  it  hy  II.,  aH  well  iw 
to  the  iitiier  comlitions  of  the  agreement ;  ami 
that  plaintiti'  eouhl  therefore  maintain  trcHpaMH 
against  two  others  of  the  ilefcmlantH  whocntereil 
umler  II.  ami  expcllcil  plaintil)'  from  the  dwell- 
ing-hou.'ic.    Killimiloii  v.  /lirriin/ <■(  <il,,  I"  ('.  I'. 

c:i!>. 

(,>u;erc,  whether  the  defemlant,  a  more  Htran- 
gor,  could  set  up  the  title  in  the  crown  as  against 
the  plaint'tl's'  posscHsion  for  forty  years,  with  the 
privity  of  I,  crown.  Semhle,  that  at  all  events 
the  plaintills  could  have  maintained  trespass 
against  him.  Junmi  it  al.  v.  l{ci/iioli(.i,  34  Q.  H. 
174. 

^Icld,  th.at  the  river  St.  Lawrence  above  tide 
water  is  a  navigalile  river,  the  bed  of  which  is 
vested  in  the  crown  :  — Held,  also,  that  although 
the  possession  of  a  pier  builtoutin  the  river  might 
entitle  the  plaintills  to  maintain  tresi)ass  agaiuBt 
n  mere  wrongdoer  for  an  actual  entry  ujion  it, 
yet  it  would  not  draw  to  it  possessuju  of  the 
bed  of  the  river  between  the  pier  and  the  shore. 
JJii-Ktm  it  III.  V.  Siii'ttiiiiiii:  -lli  C.  I'.  '2.3'). 

The  jjlaintilT's  father  owning  certain  land 
mortgaged  it  to  A.,  who  tiled  a  bill  for  fore- 
closure or  sale.  'I'he  mortgagor  soon  after  the 
filing  of  the  bill  conveyed  his  equity  of  redemp- 
tion to  the  ]>laintit}'  for  a  consideration  expressed 
of  $500,  but  ho  continued  on  the  land  with  the 
plaintiff.  The  land  was  sold  under  a  decree  of 
the  court  to  the  plaintitF,  who  failed  to  pay,  and 
afterwards  the  land  was  conveyed  to  F.,  the 
highest  bidder,  who  the  plaintiff  swore  pur- 
chased as  trustee  for  the  plaintitf.  The  plain- 
tiff afterwards  released  his  interest  to  S. ,  who 
conveyed  to  defendant  F.  8ome  negotiations, 
set  out  in  the  case,  took  place  between  the 
plaintitf  and  V.  in  May,  and  the  plain tifif  put  in 
and  harvested  crops,  which  defendant  D.  seized, 
acting  under  a  writ   of  possession  issued  from 


upon  the  iividence  net  out   in  tli,> 
wad  no  demixe  by  will  or  otliir«i. 
titf,  but  a  mere  lieeiiMe,  ilifeiinir . 
the  negotiations,  and   under  v,\ur 


<\»<n  III, 


to  ti„. 


I'l<u« 


I  ''V  liiiliiri., 

.  ,  .      ,  l>     till'  hLiiiitil 

licquired  m,  interoMt  in  the   |;iii.|  ,,r  .r,,,    .  i  1 
■  -       '   <  iii|i»  «iiiij 


would  entitle  him  to  niaiiitinii  In^iinJ  n,,,  | 
ho  might  bo  entitled  to  lie  |i;ii,|  l,,r  In, »'' | 
upon  tlie  land  while  the  liceiiHi ntiniii.l    ("» 


V.  Fin  I  III.,  fj  (/    II.  .JlN. 


3.   Ahu.ir  if  Aiilli.iniii. 

Where  n  statiitogavo  power  to  rcrtiim  \,;„ 
to  enter  on  lands   near  a  bri.l;,'!'  i,,  (,ii,irrv  «l' 

to  reiiair  the  bridge,  iloing  n iinc^siiv  I, 

age  tlierein  :     Held,  th.it  any  iiIuhi 


exiess  was 


tn 


'I  |">Hirlij 
I'wi.     .1/7., 


'm 


VIM   punishable    in 
lli.irtinl  it  III.,  40.  S.   ||:{, 

Trespass  for  destroying,'  |il,iiiiiiif.,  ,||,|| 
rieas  justifying  the  reiiio\;il  i.i  tlir  .l;,!,,  m 
to  lloat  down  logs  under  l'_'  Nict  ,.  .^ij 
plaintitf  rciilied  tliat  after  the  r.'iiiiiviij,  \,. 
lU^femlaiits,  they  convert.i'il  .iinl  ili)i|iiiKi'i|  ni  t 
materials  of  the  d;iiii  to  tlieir  own  n.scs :  ||,| 
that  such  wrongful  convi'iYinn  uas  an  iilnh,. 
the  authority  in  law  iiinlir  wliidi  ilti,n,|,,„| 
aetiid,  such  as  to  render  tin  in  livspasstis  ulii 
till.      Littli'  V.  /)/(•('  ft  III.,  ;t  ('.  IV  :,•>« 


4.    fji'iiff  mill  1,1 


I'H  lllnlcral 
III  <ll'ti'll(l,ui|| 


Where  the  sherilf  had  si'Izim  ; 
fa.  and  allnu'cd  them  to  niii  n 
jireinises  on  the  iinderstaniliiu  liiit  tin  y  sIkh 
be  sold  there  on  a  future  il.iy  it  tin-  iiiiiiiivifi 
not  iiaid  before,  tlu^  lii'ciise  tlim  nivrii  til  ml 
on  tlie  premises  and  sell  tlir  i^'iiii.U  aonriliiii 
C'lmiot  be  revokiMl  by  iKlViiilaiit.  ,)/.•',';//»' 
McMiirtlii,  I  (,),  H.  145. 

Where  in  trespass  defeiiil.uit  |il.ailnlalirum 
which    the    plaintitl'    deiiinl  :     lliM.   thu 
plaintiif  could   not   go   into   iviilniic  tint 

license  had  been  fraiidiileiitiy  nlit.ii 1,  Imt  tM 

the  fraud  should   have   lieiii   >:|ii'(iallv  jilculel 
Slvv  v.  (U-iiliiiiii  I'l  III.,  '1  (,».  I'..  ;tS7. 

The  plaintiif  declareil  in  tii's|Mss,  in  tlittii 
ciniiit,  eoniplainiiig  of  lucikiiij,'  aiiil  intiring^ 
close  and  debauching  lii^<  il.'iML;litrr,  aii'l  in  I 
seccuid  jount  for  debaiicliiiiL;  liii  ilaiii;litiTi 
and  defendant  ])le,iileil  to  euli  CHinit,  :i.s  tot 
but  the  force  ami  arms,  dtc,  tlio  leave  ami  liorij 
of  the  daughter.     The  pica.s  \iiit    licliI, 
on  demurrer.     I{it.i,i  v.  Mi-rri'i.  •_'  (,|.  li.  4i.'l, 

Tro8p:iss  for  taking  wheat     I'K'a,  Imvii 
license — Construction  of  speeiai  ili'i'il  ni>i"i.'J 
license.     See  //«hh  v,  Tiinur  tt  iiL,  V>  k: 
p.  954. 

Where  defend.ant  pleads  lea\ 
must  prove  a  liecnso  cu  exteii-ii 
pass,  and  the  plaintiff  need  nn  -^ 

the   license  was    for   part  oiilv. 
Van  Bmkirk-  el  id.,  14  Q.  H.  Si^v 

The  declaration  charged  tlie  tresiwssis,  i 
ing  down  fences,  &o.,  as  cnniinitti'il  0.1  Jii 
days  and  times.  Uefemlant  pleailuil  kiwi 
license.  It  appeared  tli.i'  part  of  the  I'eiirtJ 
removed  under  a  license,  ami  tiie  reiiiaiu 
after  it  had  been  revoked,  tlie  iiiterv.il  iml 


•"^^^m 


r,n 


THKSPASa 


•MH2 


..'  Ins  il;iui;litor 'Hill 


lulil,  tli'it  tlic  [iliiiiititr  waN  ('iititl)'il  tu  ;  )i<iiiiN  iiHiiiirtiitiH,  )iy  one  <il   two  tiiiint'i  in  cuiii 
Bnv'ii.  I"""'-"  ■■ I  iMoii,  it  w.iM  provi'il  lluvt   till'   ilcl'.'iiiliint  ciitircc 


lint  li'  ''"'  '  '^^'  '■'''""^''*'  '•'■•"«  twii  or  tlirrii 
,f,;  Hiiiil,  tli.il  the  liliiiiitiir  waH  ciititlt'd  to 
Lon  I,  tliiiii>;li  i*  wi'il'l  liikvn  lici'ii  (itliirwiMc  if 
j  .L  ,|,.,.i;iratiiMi  li;i'l  onl.V  i'liiii'K<'il  tln'  tr«'MiriMni'n 
u'iim;nitt''il"'i  tlK'Haiiii'iijiy.  tor  ilrtViiiliuit  rmild 
thfll  IllV"  llplilli'''    •'"'    Ili'i'llKc    til  tlir  nlllv  triiM- 

^,.|,,rj[|itl.     .l^l/•»•.^v.  lhii<iihim,'H\{).  h.  (111. 

r,  .1" '"■''""  ^"''  ti'''"!'"'"*  '">  I'l'iiiitill'M  liiiiil, 
1  j,(,.i;,l,nit  |ili;nli'il  juMtit.viiiK  iiinliT  an  iiwiinl  liy 

ItiOT  mwi'iH,  iilli'^i'iK  Hiikt  tlii^  iiliiintill'  jiiuil 
I  ujthi'DXPi'ii'"'  "'  '^'"'  'iW'inl  iiH  tluTrliy  ilirrcl 

pi  jiiiltliutiii'liiiiliint,  ill  iHiiNiiiinci'  of  it,  liiiviii|{ 
L^l  ,{,ily  iidtilii'il  tliii  |il.'iiiitiir,  rnti'i'i'il  on  till' 

lltlllH   i:U|il    .'Hill     0|M'IU'(l     till'     llltcll     tlll'll'    IIM 

liv  till'  iiNMii'il,  lining'  no  iinni'i'i^HHiiry 
I  iliiii Wi' :    llil'l'  l'''''"^  '''■"'•  '''*  Hi'ttin),'  ii|)  IV  rij^lit 

liii'li  tlu*  ikvviii'il.  lii'inK  invalid,  roiilil  not  i^ivc  ; 

kt  tli:it  till' liii'ti*  niiKlit  lie  founil  to  HM|i|iort  a 
1 1,1(1  lit' Icavi'  mill  liccnMo,      Ihiii'inm  v.  Mirnii/, 


When',  in  tr<>m):i>m  <|ii:tri'  rlaui-mn  fri';,'il  it  do 


ilirn'tv 


htlH'Klin    V 

•"1 1^  II.  -lli  *. 

Ill  ti'i'K|»i'*^  <|-  '-  ^'  it  api "''"''''  tli'it  alioiit  I'.' 
vcir* siiii'i:  mil'  NV.,  difriidantH  tcniint,  having,' 
ni'tiil  till'  fi'iii'i'  lii'twi'i'ii  pl.iiiititr  and  dolVii 
lUiit,  ill!  ivfjrci'iiii'nt  in  writing;  w,in  iMiti'icd  into 
Vtmiii  W.  mill  till'  pl.iintill',  tli:it  tlu'y  woidd 
wii'l'iv  H.,  :v  Miivi-yur,  to  cHtalilisli  tlir  orij,'in,'il 
linrU'twccii  liitH  oni'  and  two,  and  would  lie 
liiiiinl  liy  it ;  aiiil  ili'fi'Milant,  Ity  a  nii'niorandiini 
liiiirl  liy  I'i'"  ""  '''^'  '""*  "'  ^'''''  a^;t•^•(•nu'nt, 
Mrtril  tn  .'iliiiii'  liy  it.  Till'  land  in  dispiiti'  waH 
th'tiiM  W.'s  |iiisHt'ssion,  and  it  wum  allc^iMl  that 
B.  Iiinl  iiiit  r(iiii]iliti'd  liin  Niirvi.'y  ;  llidil,  no 
fvi'lrmi!  tn  siippiii't  ilrfi'ndant'H  plra  of  luavu 
nil  liwrisc,     CniMiriiiti  v.  '/";/(',  Wi  if.  \S.  I!>(i. 

itrhriitiiiii  1].  0.  f.  for  ciittinK  and  rciinoving 

Itrtts,  uitli  a  I'imnt  in  trover  and  tlu;  I'onnnon  I 

ciiiiiit.'i.    I'lcius,  li:avu  and  lircnHc  ;  and  a  Hpuoial 

,ei|iiiul>lu  |ilt':i,  scttin;;  np  that  tlio   dcft^ndant, 

Ibfiii;; iiHiiiTiif  till'  land,  contractud  liy  parol  to 

1(11  it  to  tliu  ]ilaiiilill',  iiiid  that  nt  th*!  tiniu  of 

klmmtract  iiliil  ol  tlii'  coriviiyaiici'  of  tlio  luud 

jtiilfk'iiilant,  it  waMc.xprcHsly  agri'od  that  diifen- 

,nt>liiiulil  liivii  I'lrt.iin  trt'i'H  thuruon,  and  hu 

itliliirty  tn  out  and  i-cnuivi!  them,  but  that  Hiich 

ikHMtiim  shiMilil   not  he,    and  it   aci'iirdinuly 

,w  ih  t,  insertt'd  in  the  convc^yanoc  ;  and  tliat 

It  iklfiiiliuit  L'litrii  d   and  cut  tho  trecH,   &.C., 

liiiliare  till)  tri'spassus,  Urn.     Dufundant,  as  a 

\\mii  at  trial,  having  proved  tile  Hale  of  the 

it  w;w  )irn|i(i.'<(d  to  Hhew  liy  liini  tlu;  auree- 

leiit  as  aet  ii|i  in   the  eipiitable  j)lea  : — Held, 

it  sudi  eviilcni;e  was  improperly  rejecte<l,  for 

tit  was  ailmis.siUle  lioth  under  the  e(iHitnl)le 

irtaiul  till' ph'a  of  leave  and  license.       Wnller 

h'fi'f,  ;M  Q.  B.  4L>(i.    Sco  Mcainums  v.  Km- 

l;/,2'JQ.  H. !»;{,  p.  3785. 


Othn-  Jiinti/tcdfionH. 

(a)  Plimlimj. 

I    contained    two    counts   for 
.and  for  carrying  them  away 


The    li'darri 

pttillK  illlWII 

VmiW  ju8ii.  0(1  as  to  the  cuttrng  the  trees, 

fci'ose  the  cliwu  wasj  his   soil   and   freehohl, 

ifreupon  in  his  own  right  he  committed  the 

•  tveral  trespasses  in  the  said  close  in  which, 

;  and  the  plaiutid   domurr'  1  specially,    be- 

N  the  introduction  of  the  i      i  was  in  bar  of 

l^y  part  of  the  trespasses,  whereas  the  body 

« in  bar  of  all.    The  plea  was  held  sufficient. 

*m\:  O'Connor,  3  0.  S.  571. 


iid.'int  I'literi'il 
upon  the  land  nmler  a  writ  of  eteiiition  a^aiimt 
the  ^'OoiIn  of  the  other  tenant  :  Held,  thatrtueh 
entry  eould  not  lie  ){ive1l  ill  I'videlii'e  under  tho 
^em'ral  Imhui-,  lint  Hlionid  he  Mpeei:i||y  ple.'kded. 
Xiirkiil-w  /•iii/iiir,  <;  <».  S.  '(."iS, 

Where,  in  trcHpaHK  i|.  e  f.,  del'end.'Uit  jiintilieil 
under  a  writ  of  poNHi'H.sion,  and  the  plaintitr  new 

aHMi^ned  U  tresp.'lNH  tu  otllel'  eliHe^,  III  wllii  ll  till) 
lU^lendant  ple.'ided  not  guilty,  and  at  tln'  tii.'il 
only  one  treMpiiNH  w;im  proved  :  lleM,  that  lliii 
iuMtilieatioii  wan  Hiillieient  ;  and  the  plainliir 
having  olitained  a  verdi't,  ii  new  tri.il  was 
granted.  Miiiuli  v.  Mi/i  ri,  K.  T.  i  N'iet.  See, 
alMo,  Itii't'tn  V.  Mijiifi,  I   (/.  H.  ••(■>'.'. 

TreHpaHH  for  bre.'iUini;  .'iiid  enteriiiL^  pi  lintill 's 
houMe.  I'leaH,  'J,  thit  the  hoiixe  \\.ih  not  plain- 
till'M  ;  It,  as  to  the  liieakiiig  and  entering,  lilieniui 
tenemi  lit  inn  ;  aH  to  the  expiilsimi,  lli.'it  the  huii.so 
w.'VHdefeiidarit'H.and  pi  liiil  ill  and  lii.s  laniily  lning 
there  iinl.'iwfnlly,  he  expi  lied  them,  iihingiionn- 
neecHsary  foriM'.  Iteplie.il  imi,  tli.'il  defi  nd.int  hail 
ileiniHi'd  the  premiseM  to  (iliiiitill  for  a  term, 
under  which  pl'iintill'  enteied  ,  lunl  lieing  ho  iu 
poHMeHnion  ilefeiid.int  espilled  liini.  l!i'|oinder, 
that  the  pl.'iintiir'H  interest  in  the  premises  was 
Hold,  iinder  a  ti.  fa.  agaiuNt  hi  ^  ^'o'liU,  and  piir 
eliaHcd  by  defendant  ;  and  tlieniipoii  the  MlierifT 
by  d(!ed  iiHHigned  the  plaintill's  iiitercHt  to  de- 
fendant, and  delivered  poHHi^Hsioii  of  the  premiHus 
to  him  ;  and  lieeaune  the  plainlill  w.im  unlawfully 
there  at  the  said  time  when,  ite  ,  id  refiiHed  to 
leave,  the  ilefendant  ejeeted  lii.ii.  iisilig  no  iin- 
lieecHHary  force  ;  Meld,  on  d  I  irer,  a  good 
rejoinder.     Stroinl  v.   Kiiiii',  13  »/.  H.  -b")!*. 

TrespaHH  o.  u.  f.  ujniti  the  dwelling  house  of 
the  pl.'iintitl,  without  rcjiMonable  or  probablo 
caiiHi!,  and  undiu'  a  f.'dHc  and  unfoMiided  charge 
that  the  ]ilaintiir  had  stolen  property  in  his 
house,  Mearching  and  laiis  cUing  Haiiie,  ami 
making  disturbance',  iVe.  I'lu.i,  th.i.t  before  tliu 
alleged  trcspaHses,  as  to  the  .'illej^ed  breaking 
and  entering  of  ]ilaintill'n  lUvelling  house,  cer- 
tain goods  of  one  \V.  Were  fclniiioii.-ily  stolen  by 
some  person  unknown,  and  were  believed  to  bo 
in  said  dwidling  house,  with  |daintill''s  know- 
ledge that  they  wen;  so  stolen  ;  and  defendants 
having  such  belief,  and  the  |ilaintill'  having  been 
seen  in  possession  of  same.  delViid.'ints,  at  the 
rcijuest  of  said  W.  and  in  his  aid,  immedi.i.tely 
after  the  theft  of  same,  in  the  daytiim^  broke 
and  entered  the  said  liouse,  the  outer  door  being 
open,  for  the  purpose  of  seareliing  for  said  goods, 
and  there  in  said  house  did  search  for  and  find 
said  goods,  which  were  then  given  up  by  plain- 
tiff to  defendant  as  goods  of  said  \V.,  which 
are  the  trespasses,  itc.  :  -Held,  on  demurrer, 
plea  good,  it  ele.'irly  appearing  from  it  that 
the  goods  were  stolen  :  tli.at  they  were  in  plain- 
tiff's house  (being  found  there)  ;  and  that  they 
were  taken  by  deteiidant  at  the  owner's  reipiest 
and  in  his  aid,  iinniediately  after  the  theft,  the 
outer  door  of  the  house  being  open.  Jtdif-wn 
V.  Oraham,  15  C.  P.  30. 

The  first  count  of  the  declaMtion  .alleged  that 
defendant  had  wrongfully  and  injuriously  cut 
away,  removed  and  destroyed  a  bridge  belong- 
ing to  plaintiffs.  The  second  count  alleged  a 
highway  between  two  townships,  intercepte  I  by 
a  river,  over  which  plaintiffs,  in  performance  of 
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their  duty,  hail,  at  large  coBt,  built  and  main- 1  that  before  the  commisHion  of  the  alleired 
taiiiL'd  a  bridge,  which  defendant,  contriving  to  j  ancea  the   Conimisaioner  of  J'uldi;.  \\,  F"^}' 
injure  plaintiffs,   liatl  wrongfully  cut  down,  de-  j  Ontario,  under  and  in  pursuance  ni  H'l'y-    '' 
stroyed,  removed  and  carried  away,  thereby  ob- 1  28,  O.,  had  taken  possession  of  said  l/  "    ''^^' 
structing  8.aid  liighway  ;  whereby  plaintiffs  had  ' 
become   liable  to  rebuild    a»,  l  had  rebuilt  the 
same,  at  large  cost  to  themselves,     defendant 
pleaded  tf)  botii  counts,  not  guilty,  and  a  denial 
that  the  bridge  was  jjlaintiffs'  property  ;  and,  for 
1'.  third  plea,  to  both  counts,  a  justification,  allcg 


and  water  courses,"  the  same  lieiilj,'  iii'lij,''^^"''^^'' 


nient  necessary  for  the  construetimi  (,|  ^  .. 


nil 


drain,  being  »  public  work  within  Niiil  a 
thereu))on  said  commissioner  dirnteil  il -i . 
to  construct  a  drain  to  and  past  tl.is  lanT'"'"! 
_   1  defendant   in    the    constructi(jn    of  i,'^[,\  V!' 
ing  tliat  the  said  river  was  and  had  always  been  |  entered  upon  said  land  so  taken  iKwessi ' '"" 
a  navigable  stream  at  the  place,  &c.,  for  convey-  j  and  in  the  necessary  proseeiition  ni  s-,i,' 


'II  III, 
ancu  ol  logs  and  timber,   and  defendant,  with  '  threw  down  said  fences,  and  de[iiisite(i  t|i'.  .'ti 

e  it  for  such  '  from  said  ditch  on  the  i)laiiitiir'»  lanil,  and "i  II  ' 


i:i| 


mean  that  the  commissionc.'r  had  lawiuflThL  ' 
possession  in  accordance  with  the  att/hiuii" 
complied  with  all  recjuisite  iireiiniinaries  /;  ''^ 
V.  Britlon  ft  at..  32  Q.  B.  "47.  "' 


others,  had  been  accustomed  to   use  : 

purpose  ;  and  during  certain  freshets  defendant  |  up  the  watei-  courses  "thereon,  the  same  h 
was,  with  others,  so  engaged,  and  was  obliged  to  !  necessary   for  the  conatruetion  (if  said  dr""^ 
pass  that  part  of  the  river  crossed  by  the  bridge,  I  which  are    the  alleged   t.espa.H.si.s  : - Hild   !' 
which  obstructe<l  tlie  navigation,  and  prevented  i  demurrer,  a  good  plea  ;  for  it  nnist  he  tali  i 
the  passage  of  (lelendant's  timber  ;  and  whilst  the  ^i -x  xi-         _  .   •  ... 

bridge  so  obstructed  t)ie  navigaticn,  and  though 
the  ilefeudant  used  due  care  and  skill,  said  tim- 
ber ran  against  the  same,  and  unavoidably  cut, 
broke,  antl  destroyed  the  same,  which  were  tlie 
injuries  and  tresp.isscs  complained  of.  On  these  j 
plaintiff's  took  issue.  Defendant  m  effect  suc- 
ceeded upon  his  plea  of  justilication,  the  jury 
having  found  a  verdict  fiir  plaintiffs  for  .'iji20,  for  j 
the  mere  removal   by   defendant's  servants  of  a  I 

pier  and  stone  behvnging  to  the  bridge,  on  a  day  I  i,'""T  "i"  S  ■"","'"   "","  "Ir"   ""  J"^i"im  «.is 

8u),se4Uentt.,tl.edestructi..nofthebridgebythel:'^«'^r'y  .one  under  the  statute,  and  „„t  ,,!v 
tind.er,  which  had  been  justitted  :--Htl.l,  that  j  Z'^'^^yf 7,.  '•',,''';■"«  ^"'JI'.'J^''  '"  t '^  c„n,st,„c. 
defendant  having  ..leaded  the  general  issue  to  the  ^""  rl*^"   ''*'"''•     ^'""'^"  ''■    ''■''l""i'"< 


If 


(b)  Olhcf  C<im:i. 
defendant 


a  defendant  rest  his  defence  on  his  attini; 
under  the  J{ideau  Canal  Act,  he  shoiiM  1,^  ,„., 
j  pare.l  to  prove  tii.at  the  act   lie  j^^tili^,.8  \n 


J  )ileailed  tlie  general  issue  lo  tne  i 
first  and  second  counts,  and  a  denial  of  plaintiffs' 
pro))erty  in  the  bridge,  was  not  entitled  to  a  non- 
suit, as  the  issues  on  these  pleas  had  been  pro- 
perly found  for  the  plaintiff's  :— Hehl,  also  (A. 
Wilson,  .J.,  diss.),   tliat  it  waf  not  necessary  to 

new-assign  the   injury  ti>  the  pier  ;  for,    that,  .  -        .  -  .   .... 

there  being  two  counts  in  the  declaration,  and  |  P"^.'*'^*"!"'"'  '""^  *'"'*  *'''*'  ""«  the  trespass  oom 
the  injury  in  cpiestion  not  being  part  of  one  ccm-  i  l>'i""ed  of  : — Held,   bad,  on  general  deiiiumr. 
tinning  trespass,  liut  a  distinct  act  done  at  aiio-    ^"""o"  v.  Fitzyi'rald,  1  ij.  \i.  :Uli 
ther  time  after  tlie  destruction  of  the  bridge,  evi- 
dence theieof  might  be  given  under,  and  Uie  ver- 
dict therefor  sustained  on,  the  second  count  of 

the  .leclaration.     The  evidence  showed  that  de- ,  wife  and  child,  and 'that  lie  eiiuivd  t 
fendant's  servants  cut  away  a  portion  of  the  \  t.he  plaintiff  committing  the  sai.l  haauli  ,.f  the 
bridge  on  the  hrst  day  that  the  timber  collided    peace  :-Held,  plea  bad  in  substance.    /,V/> 

with  it,  while  the  only  cutting  justified  by  the  "'  

plea  was  that  caused  by  the  timber.  Quiere, 
whether  the  plea  justified  the  whole  trespass 
ch.-trged  in  the  tirst  count,  for  if  not,  iSemble, 
that  the  verdict  might  be  sustained  on  that 
count  ;  but,  (puere,  whether  the  first  cuiting 
away  was  so  distinct  an  act  of  trespass  as  to  have 
enabled  plaintiffs  to  recover  on  that  count,  in 
the  face  of  tiie  finding  of  the  jury  as  to  the  facts 
mentioned  in  the  special  plea.  The  (.'orporation 
of'Tluirlow  V.  Jiotjarf,  \5V.  P.  GOl.  See,  also, 
S.  C.  lb.  9. 


Dra.  ()8, 

In  trespass  (j,  -.  i.  deleiidant  (deaded  tii.it  \\y 
plaintiff  complained  of  a  forcible  entry  and. i^ 
taincr  under  the  statutes,  and  tiie  instatssiiiii. 
mone<l  a  jury  and  heard  the  eoniiilainf,  aid 
made  a  warrant  for  restoring  tiie  idaintitf  ti;  his 


To  trespass  for  breaking  and  enteriii.'  the  I 
plaintitt"8  house,  defendant  pleaded  tliiU  the  | 
plaintiff' was  violently  assaulting  liis  i]ilaint)li'si 

lU'Mrill  I 


To  an  action  of  tresjiass,  alleging  the  laud  to 
be  the  plaintiff's,  cand  that  defendant  ejected  the 
plaintiff  and  took  all  the  issues  and  profits,  de- 
fendant justified  under  a  demise  from  one  M., 
who  he  alleged  was  seised  in  fee  as  a  tenant  in 
common  of  the  land.  The  plaintiff  excepted  to 
the  plea  : — Held,  that  the  plea  was  good,  as  set- 
ting up  title  in  a  third  party,  for  the  plaintiff 
brought  his  action  as  owner  of  the  whole,  and 
not  against  defendant  as  co-tenant.  Herr  v. 
Weston  tt  al.,  32  Q,  B,  402. 


V,  Murray,  ti  Q,  B.  412. 

Where  in  trespass  (j.  c.  f.  defendant  atUiij]*! 
to  justify  under  a  writ  of  iiossessinn  iiiuki  the  I 
old  practice,  the  court  held  tiiat  tlie  justilii.;iti..ii  I 
was  not  complete,  without  shewing  that  tie  j 
plaintiff' had  been  connected  witii  tiie  iiiin.ee(liii(i ' 
in  ejectment.     Jiwres  v.  Mnjii's,  I  Q.  H.  4il:', 

A  surveyor  sued  in  trespass  eaiiiKit  ju^tiiyai  j 
entry  upon  the  lands  of  one  neighhiuir  "r  the  j 
purpose  of  making  a  mere  private  siintv  if  j 
another  neighbour.  Turiiliidl  v,  .l/c.\(iiy/i',  U  [ 
C.  r,  375. 

Declaration  for  breaking  and  entcriiy  lie  I 
plaintiff' 's  close  and  cutting  and  eanyiii^' luiv  I 
the  grain.  Plea,  on  equitable  gruuiuls,  that titj 
plaintiff'  held  the  land  under  an  indemureiu 
letvse  from  defendant,  on  the  negdtiatiiin  t"riDil| 
execution  of  which  it  was  verbally  !igft'i:il  l<" I 
tween  them,  iiul  the  true  agreement  was,  till  I 
defendant  should  have  the  right  t<)  inter  atiif 
harvest  the  crop  then  in  the  giouiul  sowi  lijrl 
him  :  that  when  the  lease  was  execiitcil a  rtstr-f 
vation  of   such  right  in  it  was  su^tstnl.  l«lj 


Declaration  for  trespass  to  plaintiff's  land,  and 
throwing  down  the  fences,   hauling  earth,  and  !  omitted  on  the  plaintiff's  a-ssuraiiee  that  it »» 
stopping  up  the  water  courses  thereon.     Plea,  i  unnecessary,  as  the  agreement  httwttu  tha 


\  of  the  alkjied  gritv. 
of   I'ul.lic  Wmks  i(,r 
raiiiuico  of  3'J  Vict.  c. 
n\  (if  siiiil  laiiil,  ffiias, 
me  lieiug  in  Iud  j,!,;^. 
iistructiiin  (if  a  a-n.iiii 
L  within  aiiiil  act;  ,iiui 
.lev  iliruiti'il  ilulciKbint 
il  past  tliis  himl ;  mi.i 
ruction    of  i-aiil  iIi'ijh 
:o  taken  jiosfessinn  nj, 
iseciitiou  of  Niui  wiiili 
mil  (k■^lo^sitl■ll  tin-  i.Mrtli 
untiH's  huid,  aii.l  lllltii 
leveoli.   the  same  Imni: 
ruction   of  said  (haini 
tiesj)a»se.s  :— Held,  nu 
<ir  it  ninst  he  talicu  to 
iiier  liail  hiwiidly  tiili.-ii 
J   with  tile  art,  liamig 
,te  iireUiiiiuai'ita.    Uui'i 
.  '47. 


lis  (lefenee  on  his  acting 
[  Act,  he  shoiihl  he  int- 
le  act  he  jii>tities  \i,^ 
he  statute,  and  nut  i\!y 
ijihived  in  the  ediistim-- 
tiUii'H   V.     lv'<lilXliiil  .1'., 

tcnihvnt  ideaded  tlwt  th» 
a  forcihlc  entry  ainMt- 
;e8,  and  the  jnstiets  suiu- 
anl  the  eoniiilaiiit,  »1 
tol-ing  the  iihiiutitf  X«  lii«  ! 
lis  was  the  tiesiiass  cum- 
111,   (111  general  deiiiurnr. 

aking   and  enttriiig  tie  i 
uilaiit   [ileaded  that  the 
assaulting  his  (liluiii'iill' 

:it  he  entered  tmnvi. 
ig  the   said  lirei>i;li'if  the  I 

I  ill  suhstaiice.     Uwb'A  | 

.  f .  defendant  attciiii't? 

of  [lossessioii  ilinlii  the 
held  that  the  jiistilMti^'ll 
ithout  shewing  that  the 
■cted  with  the  iiiHu.wliUt'S 
V.  Miiiu-s,  1  g.  li.  -I'l:'.    j 

ti-esiKVSs  cannot  justiiy  an  I 
(,f  one  neigiihdiir  t"r  the 
mere  iiiivate  survey  wr 
\u-uhaU  V.  J/cA.iiy/i',  U I 

caking   and  entering  tM  I 
Litting  and  carrying  ,i«ay 
(luitalilc  grounds,  tliat  the 
ul   under  an  indenture « 

onthcuegotiatKmi'irMi 
was  verbally  agwl*- 1 

truu  agreenietitwai,th«l 
,-e  the  right  to  enter  aril 
1  in  the  ground  suwol  tijl 
lease  was  executcU  nsMj 

in  it  waa  suyjest^l.  H'l 

litr's  assurance  that  it'"! 
I  ivgroemeiit  het«wn  tWf 
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^ell  tuiilerstond,  and  ilefenilant  would  be 
!iiowed  to  take  the  crop  ;  and  that  tho  entry, 
k  in  imrsiiance  of  such  agreement,  is  the  tres- 
;„«  complained  of  :-Hel.1,  that  the  plea  was 
,1(1  for  the  independf  verbal  agreement, 
mvk  in  consideration  of  ..ofendant  signing  the 
ipue  wai  good  as  an  agreement,  though  defen- 
'hiit  hv  the  4tii  sec.  of  the  Statute  of  Frauds 
mji'lit  be  iirevented  from  suing  on  it ;  and  as 
,,,,iitv  in  such  a  case  would  decree  specific  per- 
inriuaiice,  there  was  ground  for  a  perpetual 
,„jiinctiou  against  this  action.  Qufvre,  whether 
the  plea  was  not  also  n  justification  at  law,  us 
i,i,,lir  an  agreement  which  was  valid  to  protect 
the  defendant,  though  he  could  not  have  enforced 
It  liv  action.  Mi-aiiiin'-in  v.  Keiweilij,  29  Q.  B. 
(ili,  '  See  also  WitU'-r  v.  Dexte,;  34  Q.   B.  42«, 

,,'.;«i. 

licclaration,  for  entering  jdaintiff's  land  and 
,l«elliiig  hon.se  thereon,  and  removing  the  house 
tlitrei'niin  and  converting  it  to  defendant's  use. 
I'ha.  to  so  niiieli  of  the  count  as  refers  to  the 
ilHclling  house,  that  before  plaintiff  became  pos- 
stsseii  and  owner  of  the  lot,  defendants  jJaced 
the  said  dwelling  house  thereon,  so  that  it  might 
tlitreafter  he  rtMiioved  by  them,  not  affixing  it 
ti,  tlic  land  ;  and  defendants  afterwards,  and 
while  the  land  was  unenclosed  and  used  as  a 
loiiimoii,  and  the  house  open  and  unoccupied,  in 
the  day  time,  iieaeefuUy  entered  the  lot  and  re- 
iiinved  the  dwelling  house,  the  same  being  their 
iir  iperty,  and  placed  it  on  their  own  land,  which 
,ire  [lart  of  the  trespasses  complained  of.  Kepli- 
tation,  that  defendants  shoukl  not  be  alloweil  to 
pie:'  1  oaid  plea,  because  they  were  entitled  to  an 
interest  in  said  land  and  built  the  house  on  the 
land  and  occupied  it,  and  afterwiirds,  and  before 
the  trespasses,  i.tc.,  by  deed  conveyed  the  land, 
nith  the  aiipiirtenances,  to  A.,  who  conveyed  to 
jJiiiitiirs :— Held,  plea  l)ad,  as  shewing  no  justi- 
tieitidii  for  the  trespass  admitted ;  replication 
gii:«l,  liy  way  of  estoppel.  Cameron  v.  Hunter 
-hi'.,  ;WQ.  B.  121. 


6.  Pleading. 

(a)  Declaration. 
\.U  lo  (hucnplion  of  PremineH — See  R.  G.  T. 

:  ism;,  Xv.  is.  ] 

Iieseriiitioii  held  sulficient.  Powell  v .  Currier, 
|SiJ.  B,  :io2. 

Declaration,  that  defendant  broke  and  entered 
llhi-  ihise  of  the  plaintiff,  situate  in  the  township 
['of  Snutli  Sherhrooke,  lieing  part  of  the  N.  E.  J 
jofliitXo.  15,  in  the  10th  concession  of  the  said 
Itfiffnship,  that  is  to  say,  that  part  thereof  then 
lin  the  occupation  of  the  plaintiff,  consisting  of 
lihree  fields  or  inelosurcs — Hehl,  sufficiently 
Uertaiu.  Armilronn  v.  llamihon,  1  C.  L.  Chamb. 
||6.-Macaiilay. 

.\  demurrer  to  a  declaration  for  not  setting 
lorth  the  premises  by  metes  and  Imunds,  pur- 
liant  to  the  rule  of  court,  is  not  frivolous.  Lor- 
f'j\:<'lnii'i,t.  1  C.  L.  Chainb.  58. — Macaulay. 

Declaration,  that  the  plaintiff  being  the  mor- 
pgee  and  the  owner,  and  one  F.  being  the 
leupaiit  by  plaintiff's  permission,  under  an 
brduc  mortgage  between  them,  of  a  certain 
|w  fwtorv  worked  by  a  certain  other  steam 
:  thereon,  all  situate  upon  and  forming 


part  of  a  certain  close,  buildings,  erections,  and 
appurtenances,  known  as,  &c.,  (describing  the 
land)  the  defendant,  under  a  false  claim  of  pur- 
chase of  such  steam  engine,  wrongfully  broke, 
and  caused  to  be  broken,  such  saw-factory  for 
the  purpose  of  taking,  and  did  tlioreu])oii  wrong- 
fully take  and  cause  to  be  taken  therefrom  such 
steam  engine,  and  also  thereiipmi  wrongfully 
took  such  steam  engine,  and  caused  the  same  to 
be  wrongfully  taken  away  and  converted  to  his 
own  use.  Defendant  pleaded  -  1.  That  the 
goods  and   chattels   mentioned   were    not    tho 

1)laintiff'8 ;  2.  That  the  close  w:is  not  his  :— 
field,  on  (lemurrer.  that  the  declaration  charged 
a  substantive  trespass  both  to  the  land  and 
goods,  and  that  the  pleas  therefore  were  bad,  as 
professing  each  to  answer  the  wlndo  cause  of 
action,  and  being  a  (hifoiice  only  to  part.  Lnnihe 
V.  Teeter,  20  t^l.  B.  82. 


(c)  Ple(M  of  Liherinn  Tenementmn. 

Liberum  tenementum,  to  a  declaration  in  tres- 
pass <j.  c.  f.  and  carrying  away  the  jilaiiitiff's 
haj'  and  corn,  &c.,  is  bad  on  demurrer,  the  carry- 
ing away  being  a  substantial  c.nise  of  action 
and  not  mere  aggravation.  Wileuj-  v.  Moiit- 
fjomery,  5  O.  S.  .S12. 

Defendant  in  trespass  failing  to  prove  the  sur- 
render of  a  term  of  y(\ars  from  tho  plaintiff  to 
himself  upon  an  issue  ari.siiig  out  of  a  plea  of 
liberum  tenementum,  may  novertliclcss  con- 
sistently hold  a  general  verdict  upon  another 
issue  denying  the  close  to  be  the  plaintiff's. 
MeXeil  V.  'frnin,  5  Q.  B.  91. 

In  trespass  to  a  dwelling  house,  it  is  a  l)ad 
plea  that  the  close  in  wiiicli,  (%(^,  is  the  close  of 
the  defendant.  Vail  v.  Nalttr  el  id.,  2  Q.  B. 
142.     Contra.     Crotbi/ v.  J{ee.ior  etal.,  J b.  IS3. 


(d)    Where  the  DUpute  in  as  lo  Boundanj. 

Under  "not  guilty  and  "tho  close  not  the 
plaintiff's,"  it  is  open  to  defendant  to  prove  that 
the  trespass  was  not  committed  011  the  lot  upon 
which  it  was  alleged  to  have  been  committed. 
Ball  V.  Yoinuj,  8  C.  P.  231. 

To  an  action  of  trespass  on  lot  1 1 ,  defendant 
pleaded  that  the  trespass  was  committed  on  lot 
12,  and  on  defendant's  land.  Semble,  that  the 
allegation  of  title  to  lot  12  was  superfluous,  un- 
less equivalent  to  liberum  tenementum  :  that 
the  averment  that  the  trespass  was  committed 
there,  was  in  effect  not  guilty  ;  and  th.at  if  the 
fact  that  the  trespass  took  plai;o  on  lot  11,  and 
on  the  plaintiff's  property,  was  intended  to  be 
put  in  issue,  it  should  have  been  done  in  another 
form.     Manarij  v.  Dash,  23  Q.  B.  580. 

Where  tho  plaintiff  declared  for  a  trespass  to 
his  land,  described  as  being  composed  of  part  of 
lot  10,  of  which  he  was  and  had  for  a  long  time 
been  in  possession,  and  defeiid'.inta  contended 
that  the  place  where  the  treso.is.i  was  commit- 
ted, though  enclosed  by  the  plainti;;',  was  in  fact 
part  of  tlie  road  allowance,  which  they  were 
authorized  by  the  corporation  to  open  : — Held, 
that  this  defence  was  admissible  under  a  plea  of 
not  guilty,  the  ciuestion  raised  by  such  issue 
being,  whether  the  defendant  had  committed  a 
trespass  on  the  land  described.  Weaver  v.  Hen- 
dricks rf  n/.,  37  Q.  B.  1. 
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In  trespass  q.  c.  f.  to  try  the  boundary  line 
hctwot'U  lots  28  and  21)  in  the  5th  concession  of 
0[)s,  the  phiintiff  described  in  his  declaration  by 
metes  and  bounds  the  piece  of  land  trespassed 
upon,  alleging  it  to  lie  part  of  28,  to  which  lot 
his  title  was  not  disputed; — Held,  that  "not 
guilty"  was  the  oidy  jilea  required,  and  that  the 
other  pleas  plciided,  and  set  out  in  the  report, 
were  unnecessary  and  inappropriate.  Dark  v. 
Jlcphiirn  tt  al.,  27  C.  P.  .S57. 


35  ■« 


(e)  0///fr  PlfOH. 

Where  the  plaintiff  in  the  declaration  set  out 
his  title  to  tlie  land,  jdeas  "  not  possessed, " 
and  that  ' '  the  close  was  not  the  close  of  the 
plaintitTs :  —  Held,  good  on  special  demurrer. 
Johmtone  v.  O'Ddl,  1  C.  P.  395. 

Where  in  trespass  q.  c.  f.  defendant  pleaded, 
against  the  farther  maintenance  of  the  suit,  a 
reference  tf>  arbitration  after  action  brought,  and 
that  defendant  paid  5s.  to  plaintiff  in  pursuance 
of  the  award,  in  full  satisfaction  of  the  damages 
and  costs,  and  the  plaintiff  demurred  generiUly 
to  the  insufficiency  of  the  statement  of  the  refer- 
ence to  arbitration  : — Held,  a  good  plea  of  accord 
and  satisfaction,  and  that  all  about  the  reference 
might  be  rejected  as  surplusage.  Hall  v.  War- 
ner, 2  Q.  B.  392. 

The  plaintiff  sued  two  defendants  for  trespass 
to  lot  8, — R.  G.  pleaded  not  guilty  ;  laud  not 
the  plaintiff's  ;  and  leave  and  license.  J.  G. 
pleaded  that  the  east  half  of  the  lot  was  his,  and 
that  the  west  half  was  not  the  plaintiff's.  The 
jury  found  for  the  plaintiff,  and  that  the  tres- 
l)ass  was  committed  upon  the  east  half  : — Held, 
1.  ThatK.  G.  hav'ng  denied  the  plaintiff's  right 
in  toto,  and  the  plaintiff'  having  proved  owner- 
ship of  the  west  half,  the  verdict  on  that  issue 
was  right  against  him  ;  2.  J.  G.  having  pleaded 
in  confession  and  avoidance,  and  the  jury  having 
properly  found  the  west  half  to  belong  to  plain- 
tiff, the  finding  of  the  jury  that  the  trespass 
was  ct>niuiittcd  upon  the  east  half  did  not  avail 
liira  ujjon  the  pleadings.  Mtinn  v.  Galbraith  et 
al.,  13  C.  P.  75. 

As  to  the  proper  mode  of  pleading  an  alleged 
demise  from  the  Toronto  Club  of  certain  rooms 
and  apartments  in  the  club  house  to  a  servant 
or  steward  of  the  club,  who  relied  upon  the  said 
demise  as  gi\'ing  him  an  exclusive  possession 
upon  which  h<!  could  maintain  trespass.  See  Wil- 
liaiiM  V.  Merrick.  5  Q.  B.  613. 

Semble,  that  under  the  demise  as  set  forth  in 
the  replication,  an  action  of  trespass  could  not 
be  sustained.  If  the  servant  had  been  impro- 
perly dismissed,  he  should  have  sued  in  assump- 
sit for  a  breach  of  contract,  not  in  trespass  for 
taking  possession  of  his  apartments.     76. 

Declaration  for  breaking  and  entering  the 
plaintiff's  close,  part  of  the  east  half  of  a  lot  in 
the  township  of  Blanshard.  Plea,  that  defen- 
dant leased  the  land  to  plaintiff,  by  a  deed  in 
which  it  was  covenanted  that  defendant  should 
have  a  road  along  the  west  side  of  the  premises, 
extending  from  the  highway  at  the  south  to  de- 
fendant's land  at  the  north  :  that  at  the  time  of 
the  demise  there  was  a  fence  on  the  east  side  of 
this  road,  which  fence  the  plaintiff  covenanted 
to  keep  in  repair,  but  that  he  did  not  do  so, 


whereby,  and  without  defendant's  default   I 
fondant's  cattle  strayed  from  tlio  roud  mi  t'  \t 
plaintiff's  land,  which  are  the  allf^,'til  trcsnv 
On  this  the  plaintiff  took  issue  ;  -lltKl  tlnui!' 
removal  of  the  fence  by  plaintiff,  iisst.ited'in  ^ 
report,  would  prima  facie  excuse  a  tresiiasstvt 
viam,    which   the   plea  adniitttd,   an'l  tint   • 
defendant's  consent  to  such  removal  winiM    " 
vent  him  from  setting  it  up  as  a  wninirf,,] , !" 
the  consent  should  have  Ijeeu  reiilieil     H.  ' 
also,  that  as  it  was  necessary  to  taki'  ii„wii  tl 
north  fence  to  use  the   riglit  uf  way,  this    t 
justified  the  single  act  of  trespass  ehaivid  a,'] 
the  plaintiff  should  have  new  assi}.'ii,.ri   it  [, 
relied  upon  excess  in  the  (luantitv  takiil  d.*,," 
or   in   leaving  the  space  open  tun  Idn,,      n ' 
plaintiff,  therefore,   on  tlie  pleiulinys  ami  ^.^l 
dence,  was  held  not  entitled  to  recDvJi-     l'\,-k,„\  ! 
V.   WUon,  24  Q.  B.  416.     See,  also,  S.  C  -n  ii  i 


(f)  lieplkalUim. 

In  trespass  (].  c.  f.,  to  a  plea  of  snil  ami  f|,e. 
hold  in  the  King,  over  wliieli  was  a  imlilii'.ilLnv. 
ance  for  road  or  higliway,  plaiiititf  nplicil  tlu- 
the  soil  and  freehold  were  hisaiid  uottliatdithe 
King,  modo  et  forma  :— Held,  tliat  tliis  \x\\\a- 
tion  put  in  issue  the  existence  (jf  a  imbliu  ull.w- 
ance  of  which  the  soil  and  freelioM  wiiv  in  tlie  | 
King.     Hiflliivell  V.  EaMwooil  it  ni,  j  ij.  S.  io) 

To  a  declaration  setting  out  the  close  by  imta 
and  bounds,  defendant  pleaded  that  (heiian.iij 
the  close  on  which  the  tresi)ass  was  cnniiiiittf,! 
was  his  close,  and  the  plaintilf  reiilieil  that  the  1 
close  mentioned  in  the  declaration  was  liisdn* 
and  not  defendant's,  as  stated  in  the  ]ika.    H 
plication  —  Held,   good,    on    special  (kiiiiirrtr  ' 
//t«co«  V.  Cox,  1  Q.  B.  489. 

Trespass  q.  c.  f.  Plea,  as  to  the  lireakiiijjaa,! 
entering  the  south-east  (piarter  of  sauf  lot  j 
libcrum  tene.Dentnm  as  to  that  part,  liiifol 
tiod,  precludi  non,  because  the  tresiiasses  siifll 
for  were  committed  in  different  jiarts  nf  the  I 
close  from  that  mentioned  in  the  jjlea;  witlinctl 
this,  that  the  close  in  which,  &c.,  in  tlic  (kiLr.  f 
ation  mentioned,  was  the  freehold  of  iluftiiilaiit: 
— Held,  on  demurrer,  replication  bad.  Itw  r  i 
McConatjluj  et  al.,  13  Q.  B.  444. 


(g)  Xew  Aaaiijnments  and  ,S'm/w'  /»(«/  ;'/,(i,fc,yJ 

[See  It.  S.  0.  c.  50,  .w.  U-i-liJ,.] 

It  is  not  necessary  in  a  new  assigiimeiit  in  tresi 
pass  to  state  time  and  place;  it  is  suilkiciit;.)! 
allege  that  the  trespasses  eoniidain.il  'i  ntitl 
committed  at  other  and  iliffercnt  times  ,iiiil  .jl 
other  and  different  occasions,  tiian  as  in  tlitpltil 
mentioned.     Mcilillk  v.  J/(n'//«  (i  0,  S.  4!l,'i. 

The  effect  of  a  new  assignment  where  ktoiu 
trespass  has  been  complained  of.    riaintill  miiitl 
not  m  his  replication  amplify  the  cause  ni  xm\ 
declared  on,  nor  can  he  deny  the  jiistilioitij 
wholly    and  at  the  same   time   k\\'j  tico.! 
Spalding  v.  Rogers  etai,  1  Q.  B.  135. 

Where  in  trespass  q.  c.  f.  the  plaintiff  stto 
the  close  by  different  abuttals  in  two  coiiiiHJ 
and  defendant  justified  under  a  right  ot  nr;| 
setting  out  the  abuttals  of  the  way  in  liis  \ 
and  the  plaintiff  new  assigned  the  tre9i>i<.«!ii 
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iilaut's  default,  de- 
1  tlie  road  dii  to  the 
le  alkf,'oil  trcstiasscs 

uc:—lkW,  that  the 
ntitl',  lis  stated  in  the 
cusc  a  trespass  txtra 
nittcil,   ami  that  if 
removal  wouM  jirt. 
,)  as  a  wriJiigful  act, 
jufu  n.iilifil.    Hill, 
ry  to  taki;  ihiwu  tl^ 
i;lit  uf  way,  this  :irt 
rcspass  L'liargeil,  ami 
now  assij.'iir(l,  if  he 
.luuitity  takuii  il(,\vii, 
)lifii  tcKi   1(111^.     The 
i;  iik'adiiigs  ami  fvi- 
ItDruciiVL-r.    i'iW,iii-.( 
sue,  also,  .S.  V.  "J,")  l^i, 


U'tons. 

plea  iif  soil  ami  fne- 
ieh  wasa  imlilioallnt. 
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liisaiiil  uiittliatdfthe 
leld,  tliat  this  rtj.lia. 
L'liee  (if  a  imlilic  allnw. 
il  freelidlil  wtru  iii  tin  j 
•uoil  it  III.,  5  0.  S.  IIM. 

;  out  the  close  hy  nirtej 
,e:ulc(l  that  chc  (lart  ••{ 
•espass  was  oiininiittnl 
aintitV  ruiilieil  that  the  j 
elaration  was  his  ili.se, 
;ate(l  in  the  jika.  Re- 
nu  special  (luiiiurrcr. 
(9. 

as  to  the  breaking  aalj 
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that  ])art.    liciJica' 
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„  r  and  different  parts  of  the  closes,  and  out  of 

; "    n,;ht  of  way  ;  and  defendant  pleaded  a  right 

"„  ,v  to  the  iicw  assignment,  setting  it  out  as 

iL'  between  the  closes  mentioned  in   the 

i'"l"intion  but  did  not  state  that  it  was  another 

1  Vditfereut  highway  from  that  mentioned  in 

![''  ,1a  to  the  declaration,  the  plea  to  the  new 

,  ^M  nment  w,«-  Held,  bad  on  special  demurrer. 

!  llJ.jkMM  V.  Dmaldson,  2  Q.  B.  539. 

}  i  new  assi'ninicnt  of  a  different  trespass  from 
[  M  ii.3tifie<C«  hen  the  nle.a  justifies  all  the  tres- 
.     -, ,  eomiilained  of.  is  bad  on  s^jecial  demurrer. 

!]?::'o«v:/...«^3Q.B.453. 

lieehiration  in  one  count  for  breaking,  &c., 
ithe'JOth  November,  1845. 
I  iviiig  M  .issignee 


under 


Defendant  justi- 
a  commission  of  bank- 


in,,,tov  a.'ainst  the  plaintiff.  Plaintiff  new 
f™;,,,!, other  tresiiassea  committed  on  the  said 
v'l  N'.ivember,  1S45  ;  to  which  defendant 
Vi.ls" not  guilty."  At  the  trial  the  plaintiff 
!.'.v,.,l  hut  one  trespass  committed  :  — Held, 
{h,t  uiuler  the  pleadings,  the  plaintiff  should 
Ix- iiun^iiited.  llendifsun  v.  Beekman,  4  Q.  B. 
1,U 

rhintilf  declares  q.  c.  f.,  &c.  ;  and  in  a  second 
ciuiit  for  assault  and  battery.  Defendant  pleads 
tiithehrst  count,  a  public  highway  across  the 
el,*,,  and  that  the  plaintiff  having  wrongfully 
ihutiipthe  same,  he  removed  the  obstruction. 
X,,  tile  .second  count,  public  highway  across 
iluintitTs  close  ;  and  that  defendant  passing  over 
c<aine  was  prevented  by  plaintiff,  and  moUiter 
urns  imposuit.  Plaintiff  replies  to  these 
,as,  traversing  the  highway  as  alleged,  and 
ina  assigns  for  trespasses  at  other  times,  and 
,i  unnecessary  danuige.  Defendant  pleads  not 
:ltv  to  the  new  assignment :— Held,  that  de- 
iilMit  having  established  a  right  of  way,  as 
l,.L'iil,  and  only  (jno  trespass  being  proved, 
luh  was  committed  in  the  said  highway,  and 
thdiit  excess,  is  entitled  to  a  verdict.  Smith 
il„;i,M,l,ij,0(i.l\.'M7. 

Tre3pa.ss  q.  c.  f.     Plaintiff  declared  for  tres- 

;ns  to  liis  close,  describing  it.     Defendant 

leileil  soil  and  freehold  to  the   whole  close. 

'laintiff  replied  a  demise  of  the  whole  to  himself 

nil  ilefemlaut.     Defendant,  admitting  the  de- 

- ,  rejiiincd  leave  and  license  from  plaintiff  to 

iiiiiiit  the  trespasses  complained  of.     Plaintiff 

avi'iseil  tlie  alleged  consent  or  leave,  and  new 

i;iieil  trespasses  on  other  occasions,  and  for 

nT  purposes,  but  adhered  to  the  same  close. 

ttiiilant  ag.iin  ideadcd  soil  and  freehold  to  the 

:w  assignineut  :— Held,  on  demurrer  to  such 

b.  that  it  was  bad,   as  tending  to  endless 

xity,  as  being  inconsistent  with  the  previous 

Hugs,  and  as  being  a  departure  therefrom. 

(;;/«i;itv.  Balfour,  3  C.  P.  114. 

Trcsiiass  i|.  c.  f.     Pleas,  by  defendant  C.  and 

"  ,  justifying  under  a  writ  of  hab.  fac.  issued 

I  till'  suit  of  defendant  (i.  and  delivered  to  C. 

>iieriti',  who  made  a  warrant  to  M.  as  his 

ilitf,  uiuler  which  M.  entered  and  expelled  the 

Miititi.    The  pliiintitf  replied  that  defendant 

1^  :u  slierilf,  executed  the  writ  himself,  by  en- 

iiig  anil  •  \pelling  the  plaintiff,  before  giving 

l»    Ml  to  M.  :— Held,  on  demurrer,  repli- 

^M\  bad,  fur  that  the  plaintiff's  proper  course 

[  V)  new  assign,  so  as  to  enable  defendauta 

[justify  or  deny  the    real  cause  of  action, 

VWeHv,  Covbetl  elal.,  25  Q.  B.  234. 


See  Marsh  v.  Meyerg,  E.  T.  4  Vict.,  p.  3782  ; 
Pkkard  v.  Wixon,  24  Q.  B.  41(i,p.  3788  ;  The 
Corporation  of  Thurlow  v.  lioqert,  15  C.  P.  601, 
p.  3783 ;  Thompson  v.  VunDuakirk,  14  Q.  B. 
388,  p.  3780. 

7.   Evidence. 

(a)  Of  Title  ami  PosseKaion. 

Wliere  the  plaintiffs  at  first  relied  upon  a 
paper  title,  which  turned  out  to  be  defective, 
they  were  afterwards  alloweil  to  give  additional 
evidence  of  possession,  and  go  to  the  jury  upon 
that.     Boidton  tt  at.  v.  ,S7((jh(/,  10  Q.  B.  351. 

Proof  of  a  pajier  title  is  prima  facie  sufficient 
to  maintain  trespass  (j.  c.  f.  where  the  possession 
is  vacant.     Ball  v.  Yonnij,  8  C.  P.  231. 

In  trespass  to  land,  under  a  plea  that  the  land 
is  not  the  plaintiff's,  defendant  is  at  liberty  to 
shew  title  m  himself  or  in  another  under  whom 
he  acted.     Oray  v.  Hurdimj  et  al.,  21  Q.  B,  241. 

Tresiiass  q.  c.  f.  Pleas,  3rd  and  4th,  that  one 
E.  VV.  was  the  owner  of  the  locus  in  ipio,  and 
justifying  by  his  authority  and  command.  Upon 
the  trial,  the  learned  judge  having  refused  to 
admit  evidence  that  E.  W.  had  been  in  jjosses- 
sion  of  the  premises  over  twenty  years,  and  that 
the  defendant  had  obtained  title  through  him,  a 
new  trial  was  ordered  without  costs.  JlcMillaii 
V.  McMillan  et  al.,  12  C.  P.  158. 


(b)  Of  Local  Description. 

In  trespass  u.  c.  f.  and  for  destroying  goods, 
the  township  in  which  tlu!  t'  .spass  is  alleged  to 
have  been  committed  must  be  proved  as  laid, 
Mattice  V.  Farr  el  al.,  Tay.  218. 

Where  in  trespass  (j.  c.  f.  it  appeared  that  the 
only  injury  complained  of  and  proved  was  the 
destruction  in  part  of  a  mill  over  the  waters  of  a 
river,  and  not  on  the  land  in  the  declaration,  a 
nonsuit  was  entered.  Vannife  v.  Vaniiij/e  el  al., 
1  Q.  B.  551. 

(c)  Other  Ca.tes. 

If  in  trespass  against  several  defendants  the 
plaintiff  prove  a  joint  trespass  against  all  on  one 
count,  and  then  attempt  but  fail  to  prove  a 
trespass  against  all  on  another  count,  he  is  still 
entitled  to  recover  for  the  trespass  first  proved. 
Watson  V.  Biorden  el  al,,  5  O.  S.  322, 

The  assent  of  an  executor  to  a  legacy  may  be  by 
implication  as  well  as  by  express  words  ;  and 
where  the  testator  devised  his  house  to  his  wife 
for  life,  and  also  left  her  some  personal  property, 
and  the  executors  inher  absence  entered  the  house 
to  make  an  inventory  of  the  property,  and  after- 
wards turned  out  her  daughter  and  shut  the 
house  up  ; — Held,  on  trespass  brought  by  the 
wife,  that  this  was  sufficient  proof  under  the 
issue  of  excess.  Jlonshenjer  v,  Jlonsberycr  et  al., 
5  O.  S.  479, 

It  is  no  objection  to  plaintiff's  recovery  that 
the  only  trespass  proved  was  committed  before 
the  time  laid  in  the  declaration  ;  and  if  there  be 
any  evidence  of  the  identity  of  the  premises,  the 
court  will  not  grant  a  new  trial  for  want  of  suffi- 
cient evidence,  when  the  damages  are  small  and 
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tho  justice  of  the  case  with  the  plaintiff.    MoUoy 
V.  SlamJiiM,  2  Q.  B,  390. 

Upon  tlio  pleii  of  tho  ch>80  not  being  the  cloae 
of  the  plaintiff,  tlie  phvintiH'niUBt  prove  an  actual 
and  iiiinietliatu  occupation  of  the  lucus  in  quo. 
JilcXiilv.  Tnmi,  r,  Q.  H.  !M. 

In  trcspjiss,  where  the  entry  is  laid  on  a  day 
certain  with  a  continuando,  the  plaintii)',  under 
not  guilty,  is  preverted  froni  proving  a  trespass 
at  an  eiirlier  period  with  a  continuando,  though 
he  may  waive  the  time  laid,  and  recover  for  a 
single  act  of  trespass  at  a  more  remote  period. 
FainiKin  v.  Fainiian,  1  C  V.  435. 


8.  DamiiiiM. 

In  trespass  to  land,  where  the  action  was 
brouglit  on  the  7tli  of  May  : — Held,  that  the 
plaintitl"  might  recover  to  the  extent  of  the  ulti- 
mate injury  resulting  to  the  cron  from  the  act 
complained  of,  as  luscertaineil  at  tlie  time  of  har- 
vest.     T/iroo/i  V.  Fowler,  1.5  Q.  B.  3f)5. 

In  an  .ictioii  of  trespass  to  land,  where  the 
plaintitl' is  a  tenant  only,  the  duration  of  his  term 
must  he  shewn,  tiie  measure  of  damages  being 
the  diminished  value  of  his  interest.  The  tres- 
pass complained  of  w.as  removing  a  fence  in  May 
18(i(i.  'riie  plaintill'y  landlady  swore  that  she 
leased  the  plai:e  to  tlie  pliuntitf  in  November, 
18(i,5,  and  added,  "  plaintitl' was  my  tenant  when 
the  rails  were  taken  away,  paying  so  much  a 
year,  taxes  an<l  statute  labcmr."  There  was  no 
further  evidence  as  to  the  nature  of  the  lease  or 
duration  of  the  term  :—  Held,  that  the  damages 
should  not,  as  a  matter  of  law,  have  been  nonu- 
iial  only,  but  estinnited  on  the  injury  the  loss  of 
the  fence  would  cause  to  the  plaintifl'duri"-' 
the  tive  or  six  months  for  which  he  then  had 
a  right  to  iiossession.  Flulur  v.  Grace,  27  Q.  B. 
158. 

In  trespass  to  land  the  jury  found  for  the  plain- 
tiff with  only  Is.  dam.ages.  The  verdict  was 
moved  against  for  misdirection  and  sniallness 
of  damages,  but  the  court,  without  deciding 
upon  the  correctness  of  the  charge :  —  Held, 
that  if  it  had  been  unexceptionable  and  the  ver- 
dict tlie  same  they  would  not  have  in.  'Offered  ; 
and,  under  sec.  34  of  the  A.  J.  Act,  1874,  they 
refused  a  new  trial.  Smith  v.  Mnrjilii/,  35  Q.  B. 
669. 

[    See  Flint  v.  Birdet  a!.,  11  Q.  B.  444,  p.  3774. 


III.  Assault  anr  Impri.sonment. 

1.  Assault  and  Battery. 

(a)    When  Action  will  Lie. 

Plaintiff  find  defendant  were  working  together 
boring  an  oil  well.  Plaintiff  was  at  the  bottom, 
and  (fefendant's  brother  had  been  at  the  top 
directing  the  ram  used  to  drive  »lown  the  pipe. 
He  asked  defendant  to  attend  to  it  while  he 
went  away  for  a  short  time,  and  defendant,  not 
knowing  that  plaintiff  was  below,  let  down  the 
ram  and  injured  the  plaintiff's  hand : — Held, 
that  trespass  would  lie,  defendant's  intention 
being  ininiateriol.  Anderson  v,  Stiivr,  26  Q.  B. 
626. 


(b)  Defence  of  Pos,9p.miiii~ 


■Plpfifllnij 


,s 


Though  the  motive  and  intciitidn  withal; 
a  defendant  insisted  <m  the  i)l:iiiitiir  kavini.  "i 
house  cannot  lie   en(iHire<l  iiitii  (jn  the  trw 
de  injurift,  yet  the  truth  of  tlie  .iswrtidn  timtT 
assaulted  him  in  order  to  inaki'  liini  i]f],ixr\  „ 
be  called  in  question.     Dari-i  v.  L,iiiiiin,i'  ;'"^ 
Q.  B.  5«!». 

Trespass  for  shooting  at  .ami  \viiiiiiilii,,,.,i,|j| 
tiff  with  a  pistol.     Plea,  justifying;  in  iliivH,',  \  i 
defendant's  dwelling  house,  aii.l  tdjnivint  hlul 
tiff  and  others  entering  ami  assaultin),'  liim  J 
Held,  bad,  on  demurrer,  as  ^liiwiii;.' nn  iloi'inij 
for  before  tiring  defendant  sIi.miM  liave  warn.,! 
the  plaintiff  to  desist  and  dt'iiait,  uiiidi  wasiir.tl 
averred.     Seinble,  ahso,  Imd  in  |inint  nf  fnnn  ii*  I 
not  shewing  exju'cssly  wlu'tluT  (Ict'endant' in- 
tended to  admit  the  sliootiiig  in-  not     Sim-n  ,■ 
Barricl;  14  Q.  B.  420.  ' 

Held,  th.tt  if  more  force  ami  vinliMioo  litii,„j 
than  necessary  to  exind  a  p^M'ty  from  a  liuiiif, 
after  he  has  refused  ti>  leave,  Ihc  ixceas  inn^tliel 
replied.     Ola-inv.  O'dnuli/,  17  C  1'.  •K\:\-  I).,  ' 
V.  Lennon,  8  Q.  B.  .")!«». 

But  if  a  ]>laintiff  relies  on  tlic  I'act  that  lie  «,ii  i 
assaulted  and  l>eaten  not  fur  tlic  iimimsc  i,t' «.  f 
pelling  him  from  the  iiouae  (in  liis  rcfiisj]  tJ 
leave,  as  pleadeil,  then  he  m.iy  takr  issue  uiitiie| 
plea.     GlaM  v.  tyilraitij,  17  ('.  I'.  -I'^W. 

Per  A.  Wilson,  .1.,  that  thiinL,'h  thu  \\a  \A 
disproved  as  to  the  motive  fm'  the  assaiilu 
the  plaintiff  c.innot,  nevertli(lis>,  undiiamtrei 
joinder  of  issue  on  defemlant's  )iha,  noi.ir. [ 
if  the  defendant  did  no  imire  than  lie  li*lj| 
right  to  do  to  effect  the  rcnidval;  fur  t'wl 
motive  aii'l  iu^-ent  of  the  nssanlt  aic  nut  inissK,  I 
so  long  as  he  had  the  justiliiiitidu,  in  fait,  f-irl 
wh.it  he   did.     Ih. 

Quivre,  whether  a  jdaiiitilV  ean  new  assiji 
that  the  acts  complained  of  were  t'ominitMl 
by  defendant  for  other  causes  .ind  ]inr]iiis(stka!| 
those  set  forth  and  justified  by  the  jilea.  ///. 

Semble,  th.at  tho  repheatinn  of  exi'i<«sim;l 
be  added  by  vmy  of  .imemlnicnt  at  tlio  trsll 
and  if  so  by  the  court  even  after  iiiilj;mii!tii| 
the  cause.     Ih. 


(c)  Moderate  (Wriftm. 

■Where  in  tresjwss  for  wounding  and  kiik;:! 
and  for  tearing  the  plaintitr's  tlntlas,  difi*Ui| 
justified  as  for  a  moderate  eoiriiti(iniiftlii|J.ij|.| 
tiff  as  his  servant,  the  i)lea  was  -Hilil,  laiLai 
no  answer  to  the  wounding  and  tcaiiiig  till 
clothes.     Mitchell  v.  7>». /"lics  •_>  (.1.  li.  4;!a ' 


(d)  Interferinij  lo  Prenerri'  the  Pum. 

Trespass  against  two  for  .assanlt  andlattm.l 
and  wounding  plaintiff  and  ))iting  nii  liis  f«m.\ 
Pleas,  by  one  defendant,  as  to  tliu  assaiiliiii^  I 
battery  and  illtreating,  "niolliter  inaiins  iif 
posuit  to  preserve  the  peace,  jilaintilf  .inilAi 
other  defendant  being  fightinj,'.  I'lcas,  li;  Ikil 
other  defendant,  son  assault  deniesnc.  First  ]k  f 
Held,  bad,  molliter  manus  inipimiiit  Winjul 
jnstiAcation  of  the  beating  cliargeil.  >^^^l 
plea  good,  for  if  there  were  any  excess  the ptel 
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tiff  shonW  Imvc  new  (vssigned.     Shore  v.  Shore  H 

j.umlicrof  iH'iiplo,  incluilingtheplftintiff  and 
,:L,Unt,  hftil  l"rnm\  a  riiij;  for  tho  purpose  of 
;  nossing  a"  cxiu'cted  f.^bt  between  two  per- 
'„,  one  "f  whom  was  plaintiira  nephew.  The 
1  i'l'itiff  wlion  p''"K  forward  towards  tho  com- 
ft lilts  WW  assaulted  hy  defendant,  who  pot 
faHclit  with  him  and  hit  his  hand  severely. 
llfeiiiiant's  (••'"n*"''  proposed  to  ask  tho  jdaintiff, 
„,ro88exiimiMati.in.  as  to  a  rinnd)er  of  tights 
.  ,j.|,j(|,  1,1,  was  said  to  liavo  i)cen  concerned, 
Lit  tiif  Iwirneii  jiicl«o  refused  to  alh)W  this  ;  the 
miiiisfl  Ix'iii).'  mialilc  to  state  that  it  was  intend- 
e.liiirtlif  iiuriHiso  of  testing  tlie  plaintiff's  credi- 
tiilitv  'I'lio  I'vidc'iu'c  as  to  defendant's  jmrpose 
ill  iiitcrfi'i-in^;  with  tlie  jtlaintitl'  was  contradic- 

I  j„r,.  ;„|,1  the  jury  were  told  that  if  defendant's 
fllii't'ct  was  niiiy  to  prevent  the  i)laintift"  from  in- 
Urfirinj;  witii  the  ti>,'lit,  and  not  to  prevent  a 
komlinf  till'  ptate,  he  was  a  wrong  doer  :— Hehl, 
tluit  tlie  fviihiH'c  was  riglitly  rejected,  and  the 
(liriitiiiii  right  :  and  a  verdict  for  the  plaintiff 
rasiMiliflil.     The  erroneous  exercise  of  disere- 

I  ti'Oi  ill  refusinjito  allow  (luostions  on  cross-exain- 
iiutiiiti,  wiiiili  are  irrevalent  to  the  issue,  would 
\k  nil  grminil  for  a  new  trial.      Illekoj  v.  FUz- 

|j,,mW,41(i.  a.'UW. 

(el  Dihir  Jiislifii-iifidiix  or  Mattfrx  in  Mitiijation. 

Ill  trc.-i]iass  for  an  assault  and  battery,  the 
I difiiiilant  oll'iirf.'d  to  prove,  in  mitigation  of 
jd.MiigL's,  that  the  plaintiff  had  used  very  slan- 
j dermis  expressions  concerning  defendant's  wife, 
[diiriiig  (lufenilant's  absence  from  home,  anil 
lirliiih  iiiiiij,'  repeated  to  defendant  on  his  re- 
Itani.  hu,  on  tlie  spur  of  the  moment,  went  to 
Iplaintiff  and  assaulted  him.  This  evidence  was 
|Kiii5t.'l,  anil  the  jury  gave  a  verdict  with  £140 
biii;ii.'e8.  The  court  sot  aside  the  verdict,  to  give 
iMiiiiipiirtunity  to  elicit  the  whole  circumstances 
|«f  tlie  transaction.    Short  v.  Lewis,  3  O.  iS.  385. 

Hi'M,  in  an  action  for  assault,  that  lil)ellou8 
linil  almsivc  articles  reflecting  on  defendants, 
milijislioil  (in  the  <lay  of,  and  ]ireceding,   the 
isiiilt,  in  a  newspai)er  of  which  the  plaintiff 
Iwnji  tiic  pmiirietor,  were  admissible  in  evidence 
lin  initinatioii  of  dam.ages.     But  where  the  ver- 
Idiit  m;is  for  .*')()  only,  and,  though  such  evidence 
Iwiis  icjectod,  the  jniy  were  fully  informed  by 
Idei'iiilaiits'  counsel  that  the  assault  was  com- 
nittnl  in  consiMiuence  of  these  articles,  ami  the 
oiirt  saw  no  reason  to  believe  that  defendants 
111  lioen  iirejudiceil  by  the  ruling,  a  new  trial 
!  refiisi'il,  hut,  under  the  circuristances,  with- 
it  costs  ill  term  to  either  party.     J*<ra/  v. 
Hiudiffdl.,  22('.  P.  .121. 

The  plaintiff  declared  for  an  assault  and  bat- 
in',  anil  Jieating,  bruising  and  wounding  ;  and 
HefiMiilaiit  justified  the  assault  and  battery  by  a 
V«i  nf   "niolliter   nianus   imposuit:" — Held, 
Scicut.    MrLnil  v.  n,ll,  3  Q.  B.  01. 
Trespiws  for  assault  on  the  plaintiff's  son. 
jtttiticatiiin  under  the  Criminal  Act,  4  Vict.  c. 
k  8W8.  20  and  28,  the  son  having  committed  a 
llicioiia  trespass  on  defendant's  land.     Aver- 
nta  necessary.    See  Mmlikn  v.  Farley,  6  Q. 
1210. 

tA  tortfeasor  cannot  plead  incanaoity  of  mind 
tiiiswer  to  an  action  for  an  assault.     Taaqard 
t/ww,  12C.  P.  77. 
1238 


Action  for  assault  and  battery  against  fourteen 
defendants.  Special  ]dea  of  justification,  on  the 
ground  that  ])laintiff  was  cimimitting  a  disturb- 
ance in  church.  Held  v.  /iii/lis  it  ul.,  12  ( '.  1'. 
191. 

1  Will.  &  M.  c.  18,  relating  to  disturbances  in 
church,  Ac,  is  in  force  in  this  province,  ami  not 
superseded  by  C.  S.  U.  O.  c.  02.     Ih. 

Assault  and  b.ittery.  Plea,  leave  and  license. 
Defenilant  contenile<l  that  because  the;  plaintiff^ 
had  j)reviously  chalh^ngtul  him  to  fight,  the  |dea, 
was  sustained,  and  the  plaintiff  should  have  re- 
jdied  an  ex(;e.ss  or  unfair  advantage  if  Ik^  relied 
thereon  :-Held,  (admitting  the  general  prin- 
ci])le)  tliat  it  diil  not  a))ply,  for  a  challenge  to 
fight  at  once  coulil  not  priui.1  facie  authori/e  tho 
attack  by  defendant  .ifter  some  tinu!  with  a  club. 
,S7.  John  V.  Parr  I't  at.,  7  C.  P.  142. 


(0   Pli'dM  not  JiiHlifi/'in'j Ihr  Whiifi'  rniiHi-  of  Actiim. 

Qua-re,  whether,  when  a  defendant  is  charged 
with  arresting,  bruisiiu,',  beating,  a)id  ill-treating 
the  plaintiff,  tho  justification  of  the  mere  arrest 
will  be  suHieient.     Johia  v.  Ituxn,  3  (}.  B.  328. 

Senible,  that  to  a  iledaration  in  trespass,  for 
assaulting,  seizing  and  laying  hold  of  the  plain- 
tiff, and  pulling  anil  dragi;ing  him  about,  a  plea 
justifying  the  .arrest  bv  virtue  of  le^al  ])rocess.  is 
no  answer  to  the  pulling  and  dragging  about. 
liiam-r  v.  Darlimj,  4  Q.  B.  '211. 


(g)  PrcvmtH  Conr'irthin. 

A  plea  of  conviction  umler  Petty  Trespass  Act 
to  .an  action  for  assault  and  battery,  is  not  sup- 
ported bv  a  ])roof  of  a  conviction  for  an  assault 
alone,     nelonn  v.  MvDun.ll,  K.  T.  2  Vict. 

To  an  action  for  assault  and  battery,  defen- 
dant pleaded  that  he  had  been  convicted  of  the 
trespass  com])l.ained  of  before  a  justice  of  the 
jicace,  and  so  released  from  this  action.  The 
]>hiintiff  replied  "  nul  tiel  record  "  of  the  convic- 
tion : — Hehl,  replication  good.  Thontpton  v. 
Li'Hlie,  9  Q.  B.  300. 

Tn  an  action  for  ass.ault  and  b.attery  defendants 
pleaded  that,  under  < '.  S.  C.  c.  8,  s.  7,  thev  were 
convicted  of  the  same  assault  by  two  .f.  P. 's, 
and  on  appeal  to  the  sessions  were  ac(|uitted, 
and  tho  justices  then  presiding,  npon  rennest, 
gave  each  of  them  a  certificate  of  such  ac(|uitt.al, 
in  accord.anre  with  sec.  42.  lJ)ioii  excc)  Uon 
to  the  pleas  : — Hehl,  1.  That  the  cei 'ificate 
must  lie  obtained  from  the  convicting  justice  on 
the  first  hearing  of  the  case,  and  that  this  certifi- 
cate, therefore,  was  no  bar.  2.  That  the  ])lea 
should  allege  that  the  party  aggi-'cved  iirayed 
the  mairistrate  to  proceetl  snmmarilv  under  tho 
act.      Wexthrookw  Calai/han,  12  (.'.  P.  010. 


(h)  Othrr  CaM'n. 

Whore  A.  having  been  tried  for  feloniously 
shooting  at  B.  ami  acquitted,  was  afterwards 
sued  in  trespass  for  the  same  act,  and  the  jury 
fonnd  for  defendant,  though  tho  trespass  was 
proved,  the  court  refused  a  new  trial.  Day  v. 
Hwjerman,  5  Q.  B.  451. 

In  an  action  for  assault  and  battery  plaintiff 
was  allowed  at  the  trial  to  amend  his  declaration, 
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by  adding  that  ho  thereby  "became  and  was 
and  ia  jiernianuntly  injured  : " — Held,  that  tlie 
anuindniunt  wau  proiwr.  (Jlags  v.  O'Onuly,  17 
C.  1*.  '-'33. 


IV.  Fai.sk  Imi'kisonment. 

1.  Amxt  umli'v  Civil  ProccHS. 

rioa  <if  juHtilicatioii  under  a  writ  of  ca.  sa. 
]{(!|ilicati()n,  tliat  tlie  said  writ  was  ordered  to  be 
set  iiHide  :  1.  ItecauHe  it  did  nut  issue  within  a 
year  ami  a  day  after  judgment ;  and,  2.  Because 
tlu;  ti.  fa.  was  not  returned  within  a  year  aiul  a 
day  from  its  i.sMuing  :-  Hidd,  on  special  demur- 
rer, that  thougli  ^'ood  grounds  to  set  aside  the 
writ,  tliey  did  not  leave  the  defendantti  liable. 
MrCirthii  V.  /'('/•/■//  vt  a!.,  !)  Q.  B.  215. 

A  married  woman  living  on  terms  of  separa- 
tion from  her  husliand,  who  was  in  Kurope,  was 
arrested  for  debt.  It  was  not  shewn  that  the 
creditor  had  any  knowledge  of  her  having  a  hus- 
band living  :-  Held,  that,  although  tiie  wife 
might  be  entitled  to  her  discharge  on  applica- 
tion, such  arrest  wo(dd  not  suimort  an  action  of 
trespass.     Jfiiimt  it  ii.i:  v.  Wuoiln,  1 1  Q.  15.  25). 

(j)ua're,  whether  tresp.ass  is  maintainable  when 
the  arrest  only  is  set  aside,  and  the  writ  left 
untouched.     Jiiinrx  v.  AV/w,  11  Q.  B.  449. 

Both  defendant  and  his  attorney,  who  ob- 
tained an  order  for  iinpr  sonincnt  agaiint  the 
plaintitt'  for  not  attending  to  Ik)  examined  on  a 
judgment  recovered  for  costs  of  defence  only, 
and  who  justitied  under  it,  were  held  liable. 
JJiud'iiis  v.  J'afcrxoii  ,t  «/.,  23  Q.  B.  197. 

Held,  aHirming  Hidlen  i».  Moodicetal,,  12  0. 
P.  12(1,  that  ill  ]ii'oceeding  to  arrest  and  imprison 
a  party  for  the  iiiButheicney  of  his  answers  on  an 
examination  as  to  liis  estate  and  efl'ects,  conduc- 
ted before  any  otlier  functionary  than  tlie  judge 
■who  orders  the  lUTcnt,  it  is  necessary  that  a  sum- 
mons to  shew  ciuise  sliould  in  the  first  instance 
be  issued.  Held,  also,  allirniing  tlie  same  judg- 
ment, that  the  fact  rf  the  judge  who  made  the 
order  to  commit  having  authority  to  make  such 
order,  and  that  the  same  appeared  to  be  regular 
on  the  face  of  it,  was  not  a  sutKcieiit  juatilica- 
tion  for  the  attorney  of  the  j)arty  suing  out  such 
order,  in  an  action  brought  against  the  attorney 
and  his  clients  for  assault  and  false  iinprisou- 
meiit.     J'oiifnii  V.  Hii/lcii,  2  E.  &  A.  379. 

Defendant,  within  one  month  after  the  plaiu- 
tiflf's  escape  from  a  lunatic  asylum  where  he  had 
been  conhned  as  a  lunatic,  with  full  knowledge 
of  the  plaintitl'  having  recovered  his  sanity  and 
really  believing  him  to  bo  sane,  falsely  repre- 
sented to  the  medical  superintendent  of  the  asy- 
lum that  the  iilaintitl'  was  still  insane,  and  had 
threatened  to  take  one  M.'s  life,  which  was 
thereby  in  danger,  and  that  the  plaiiititl's  bro- 
thers had  rei|neste<l  the  defendant  to  procure  his 
recajiture  ;  and  tho  defendant  thereupon  ob- 
tained from  the  medical  sui)erintendent  a  war- 
rant for  his  arrest,  which  he  handed  to  a 
constable,  and  the  plaintiff  was  arrested  and 
reconveyed  to  tho  asylum,  but  after  a  medical 
examination  the  next  day  was  discharged  : — 
Hold,  that  the  plaintiff  could  recover  in  case  for 
the  malicious  arrest,  but  that  trespass  would  not 
lie,  for  tho  warrant  having  been  bonA  tide  issued 
by  the  medical  superiuteudeut,  and  being  valid  on 


tho  face  of  it,  and  outhori/.ed  by  (1,,.  .t,.  . 
Vict.  e.  31.  8.  22,  ().,  thodefen.lant       "^^  '« 
by  it.     Dobhyn  v.  JJecow,  25  C.  1".  iy_ '"^"'*^«'"l 

2.  Arrvxt  on  Crinihinl  Chd,.,.,, 

Tho  i)laintift'  declares  against  ili'fciiil,u,t,  ' 
an  assault,  beating,  bruising,  mul  lll.t|-,,,,'tj||*  '"^ 
and   false   imprisonment.      A.,   nm.  (lcfi.„j.'" 
justifies,  alleging  that  \\\)u\\   .siiM|,iv:j,,||  tl|.'t'"f' 
foiubint  hatl   8t(den   his  goods,  I,,.  i.ij,|  |"     ^' 
formation  before  a   justice  of  tli,.  y^.;^^^.    ,  ',"' 
Niagara  iJistriet,  who  granted  u  wainmi  •liivt 
to   tho   constable   of    i'iionild   in  tli.it  ilj^'tj.;' 
authorizing  him  to  search  plaintll's  Ikhis,.  attl   I 
township  of  I 'Uith,  in  the  siiid  ilistiiit,  for  il" 
said  goods  :  tliat  B. ,  another  ili  I'l  lulan't   \.n  * 
the  constable  of  Thorohl  in  the  said  ilisiri,'t "! 
the  n!(piest  of  A.,  searched  the  Ikpiisi',  Iniiiul  il'  | 
goods,  and  arrested  the  iiliiiiitill'  at  i,<.utii  i,],,! 
at  tho  re(iH08t  of  A.  carried  licr  lici'dii.  a  i,,',',',,'^ 
trate.     Demurrer  to  plea :     II.  M,  pii,,.,      '^ 
assuming   to   answer  the   wliuli'  iiii|niry  mn.l 
plained  of,  and  yet  not  deiiyin;;  imr  inntV„Mi|i| 
and  avoiding  the  arrest.     ./()»(, i  v.  Hum  ,1 ,,;  \\ 
Q.  B.  328.  " 

It  appeared  thi»t  the  (h^feiulaiit  had  laid  an  ,j, 
formation  against  the  jilaintill'  far  a  tVlniv,  aM 
asked  for  a  warrant,  but  to(d<  im  further Vt(|«  I 
and  had  no  conversation  witii  the  ciiiistalilc,  \,\ 
upon  a  warrant  handed  him  by  the  maL'iJtritf  I 
arrested  the  plaintifl" :— Held,  that  tho  iiunlnv 
ing  an  information  or  originating,' a  suit,  (ir|iri> I 
ceediiig  before  a  eompi'tcnt  judicial  aii'tli miv  | 
does  not  render  the  complainant  liahlc  intri'i!| 
pass  for  what  is  done,  even  if  tlic  liMnrilinuil 
should  be  erroneous  or  without  jurisdictidn.  Aiiill 
inasmuch  as  the  defendant  hail  had  im  rnnverj 
sation  with  and  had  not  liandid  tho  w.irriiittol 
the  constable,  which  w.-is  a]i]iar('ntly  >;r;inti.i|  livl 
the  magistrate  in  the  exercise  of  liis  iiwiijiiiij-'f 
ment,  he  was  not  responsible.  Smith  v  /;i.,hI 
13  0.  P.  00. 

Where  the  defendant,  a  justice,  had  I;ii4  igi 
information  before  another  magistrate,  hy  wliffll 
the  plaintiff  was  arrested  on  a  Harrnntwiiiilil 
turned  out  to  have  been  illi'j,'at  (ir  void,  ainliitr 
prisoned  under  it,  the  defendant  and  the  itlitrl 
magistrate  having  r'ifused  to  admit  him  toKiihf 
— Held,  in  trespass  by  the  plaintilf  aj;aiiistiieieii 
dant,  charging  him  with  tiie  arrest  and  ini|iri»| 
ment,  that  in  the  absence  of  ;;ny  ntiier  (niiliMl 
the  mere  refusal  by  <lcfeiidant  to  admit  tliiplaiiT 
tiff  to  bail,  was  no  evidence  tiiat  the  (kfiiiliitl 
authorized  the  illegal  arrest  and  iniiirisunnifitl 
of  the  plaintiff ;  and  a  nonsuit  was  orilimlf 
McKinUy  v.  Muiixie,  15  0.  P.  •j;)0 

The  plaintiff,  C,  who  lived  at  .MniitiMl,  «j 
arrested  at  Kingston,  U})oii  a  warrant  mitii{l 
that  B.  had  been  charged,  kv.,  for  that  lie,liif| 
Haul  C,  did,  &c.,  and  commanding  the  arrcjlil 
the  said  B.  The  information  was  against  R,| 
the  name  of  C.  having  been  struck  out.  Ill 
an  action  for  false  iinprisomnent  .and  i»,ilid(« 

Erosecution,  it  was  proved  that  the  iilaiiitiffn 
nown  as  C,  but  carried  on  business  as  B.K«| 
At  the  trial  it  was  objected  that  the  want  ft 
malicious  prosecution  would  nut  lie,  there  liii>j 
ing  been  no  criminal  offence  charged.  Thiiftf 
conceded,  and  both  sides  agreeing  that  it  d 
be  trespass  or  nothing,  it  was  left  tothejmjli| 
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(■foiiilaiit,  hail  liiiil  an  in- 
ailitilV  fur  a  fctdiiy,  ainlj 
,  took  11(1  tnrtlitT  sUiii,  I 
with  thccHiistaljlo.  whiil 
him  li.v  the  iiiiii'istnw, I 
IK'lil,  tliat  till'  iiiiMflay. 
ri^itiatin^!  a  suit,  nrptfA 
•tunt  jinlii'ial  autlinriiy,  j 
miilainaiit  lialilc  in  tri] 
,  t'Vcii  if  the  lirinirilini;'!J 
■itlumt  jiii'isilictiiiii.  Aiiilj 
(laiit  li;i(l  liail  iiu  cunver-f 
t  IkuiiU'iI  tlio  Wiirniit tdl 
IS  aiiiuuviitly  gnintiilliTl 
ixrri'isi'  tif  liis  (iwn  jitlr 
nsililc.    l^iiilth  V.  i't'i;,!,! 

t,  a,  justico,  hail  l,ii4  jnl 
her  magistrato,  liy  wlifiinj 
itod  (in  a  wamnt  wliiikj 
ti  illegal  IIP  voiil,  amliit-l 
lefeiiilaiit  ami  tlic  ntkl 
luil  t(i  ailiiiit  liiiii  ti)  Kiilil 
he  jilaiiitilf  againrtileW 
1  the  aiTL'st  aii'l  im]m»| 
ICC  of  iiiiy  otliiT  cviilenit I 
iiiiliiut  to  ailiiiittbuiil»f 
leiife  that  the  ilcfi'iiiktl 
vrreat  ami  iiiiiirisdiinientl 
a  udii-siiit  was  orii(KJ.| 
5  C.  P.  'J:!0 

lO  livctl  at  MoiitioaUsil 
upon  a  warrant  rwitujl 
ijea,  &0.,  fur  tliat  lie,lJ(| 
coniniaiuliiig  the  anestij 
irmation  was  against  RJ 
iig  been  struck  out  111 
prisoninc'iit  and  maliii'al 
ivctl  that  the  iilaintiffwl 
ed  on  l)uaine8saaB.tf«| 
bjected  that  the  ouuiitk 
■would  nut  lie,  there  hJfj 
ffence  charged.   Thii* 
ides  agreeing  that  it  M 
it  was  left  to  the  jury* 


1  .ther  all  or  any  of  the  defendants  were 
*  The  jiiry  havinjj!  found  for  the  iilaintiff ; 
'■^'  defendants  having  abandoned 


Ifi-' 


ray 
1  the 


IirSinco  UMi'ler  the  proceedings;  before  the 

tratf  oduhl  not  afterwards,   in  term,  be 

"rm  tte.1  to  "rgo  that  tresi.ass  would  not  lie,  on 

C  liUKl  that  there  was  an  .iif<.rnmt.on  and 

rnnt  m\  ihfiiidaiits  were  not  responsible  for 

ttlTiia^trat. 's  a.t  in  ordering  the  arrest ;  but 

H. Ill  tliat  tlie  information  and  warrant  could 

ffnliiii  iustitiratioii,  for  they  were  against  H., 

;rt,rilainti.l-  anil  though  the  plaintitr  had 

Cre-l  l-'^  "'^'""^  ■■''  "•  '",  "'"  j'"*r'  '^m''':  "^ 
stiiviii",  then'  "as  nothing  to  show  that  ho 
over  n'liresiiitiil  that  to  bo  his  name,  and 
l«  knciwii  tn  till'  hotfl-keeiier  and  bar  keeper 
*      C«w/''""  y.M''>""<t''  '•'  "/■.•-;7<^  H. 

The  cvidcnee  in  this  case  shewed  that  dofen- 
haviiig  obtained  the  issue  of  the  warrant 
br "itfeiiilant's  arrest  on  a  criminal  charge,  in- 
hrtcreil  liei-soiially  in  the  arrest,  tc'ling  the  con- 
lalile  til  iiave  tlie  plaintill'  taken  away,  or  right 
—Held,  siillieieiit  to  support  a  verdict 
uecmiil  ooiiiit,  ill  trespass.     Sliphtnn  v. 

Dalaration  in  trespass,  for  assaulting  the 
binlilf  and  giving  liim  into  custody.  Plea, 
latthe  iilaiiititl'  was  defendant's  clerk,  and  jis 
■ch  was  in  the  iiabitof  receiving  money  for  the 
lefcnilant :  that  a  large  sum  of  defendant's 
jiev  whicii  had  cunie  into  plaintiff's  liands  was 
loni'imsly  stideii  liy  some  person  ;  that  the 
intitf,  though  leiiuested  liy  defendant,  would 
atvii'iiiit  for  the  same  ;  whereupon  defendant, 
iving  good  and  pridiablc  cause  of  susi>icion,  and 
iit'ctiiig  the  iilaintitr  to  have  been  guilty  of 
idiinv,  gave  iiini  in  charge  to  a  constable  to 
..  hiiii  hcfore  a  magistrate  :— Held,  no  de- 
■e  for  that  no  reasonable  or  probable  cause 
_  shown  either  as  regardeil  the  action  of  de- 
idaiit  or  of  the  constable.  PaUcrnon  v.  >Scutt, 
[).  B.  (i42. 

The  Iilaintiff,  on  an  information  against  him 
ler  'M  Vict.  c.  ;i'2,  (>.  for  selling  li([uor  with- 
a  license,  was  lirought  before  defendants, 
istiates.    It  was  proved  that  this  was  his 
lid  oll'eiice,  though  the  information  did  not 
•ge  it  as  such.     The  plaintiff  disputed  the 
jkiice  as  to  the  tirat  conviction,  but  did  not 
ject  to  the  iiiforniation,  and  the  magistrates 
iviited  and  adjudged  him  to  be  imprisoned 
till  days,  which  they  had  jiower  to  do  only 
a  second  oQ'eiice  :— Held,  that  the  plaintiff 
waived  the  objection   to  the  information, 
that  defciiilaiits  were  not  liable  in  trespass. 
also,  that  the  variance  between  the  con- 
ion  and  the  warrant  for  jilaintiff's  arrest,  the 
icr  saying  nothing  as  to  hard  labour  and  the 
ir  in'oviding  for  it,  could  not  deprive  the 
aidants  of  protection  under  the  statute,  C. 
U,  C.  c.  126.    Sloiii'^.i  V.  Jjuke  <it  id.,  40  Q.  B. 


(3)  riuu  of  Judificalion, 

plea  juatifyiiij?  under  process  which  has 
i|8et  aside  for  irregularity  on  the  terms  of 
Vtion  heiiig  brought,  cannot  bo  sustained. 
nJant  should  apply  to  stay  proceediugs. 
'     Dijtr  (I  al,  4  0.  S.  182. 


In  A  tilea  justifying  an  arrest  under  mesne 
process  uf  a  District  Court,  the  cause  of  action 
should  lie  averred  to  be  within  the  jurisdiction, 
and  the  writ  shewn  to  be  returned,  liiijinifl  v. 
Clarke,  4  O.  S.  1. •(•_'. 

A  plea  justifying  under  a  ca.  re,  should  aver 
that  ail  alKdavit  for  a  hiimi  certain  was  iiiaiie  and 
tiled  to  warrant  the  process.  Ferris  rt  til.  v. 
Dyer,/o  O.  H.  5.  ,     ^ 

The  sherifT,  when  sujd  in  tresp.ass  for  havinjj, 
arrested  defendant  umli'r  a  warrant  issued  by 
the  justices  of  the  peace  silting  in  (Quarter 
Sessions,  may  give  this  juHtiticatioii  in  evidence 
under  the  general  issue.  Frumr  v.  DirkMin,  5 
Q.  B.  231. 


4.  JiiHtiJicntUin  im  C/nirijr  uf  Crimi: 

I'loa,  of  justification  held  bad,  for  want  of  ilirect 
and  positive  avernietit  that  a  filnny  had  been 
committed.     MrKruzii'  v.  (iiltsmi.  Si).  \l.  UK). 

The  gaoler  of  a  coinmon  gaol  is  bound  to  re- 
ceive and  detain,  until  released,  a  prisoner 
delivered  into  his  custody  by  a  eonstabhi  on  a 
charge  of  felony,  without  w.iiriuit,  and  may 
justify  in  an  action  for  false  imprisonment,  with- 
out shewing  what  the  iiartienlar  t'elony  was  with 
which  the  plaintill'  was  charged.  McKidlar  v. 
McFarland  vt  uL,  1  (;.  I'.  4J)7. 


5.  liepllcalhtn  to  I'li'iis  of  .In^llfii'iillnn. 

Where  defendant  justified  iiiiiler  a  bailable 
writ,  and  the  plaintiff  replied  that  the  arrest  was 
set  aside,  without  stating  upon  wliat  grounds 
and  without  averring  that  the  arre-it  so  set  aside 
was  the  same  arrest  under  which  defendant 
justiKed  : — Held,  replication  bad.  Monforton 
V.  Monforton  H  <il.,  4  Q.  15.  IIUS.  See  Uohirrt- 
Hon  V.  Mei/frg,  7  Q.  B.  42H. 

Defendant  justifioil  under  a  capias.  PlaiiitilT 
replied  that  the  writ  was  set  aside,  and  the 
plaintiff  discharged  for  the  iiiHnlliciency  of  the 
affidavit  to  hold  to  bail.  Det'emlant  rejoined, 
denying  that  the  writ  was  so  .set  aside,  or  that 
it  was  void  ;  and  on  this  issue  was  joined.  It 
appeared  that  the  judge's  order  was,  that  defen- 
dant shouM  l)c  discharged  from  custody  and  the 
arrest  set  aside,  on  account  of  tlie  iii.sutllciency 
of  the  affidavit  ■.--llehl,  that  on  tiic  issue  raised 
the  plaintiff  must  fail,  for  the  arrest  might  be 
set  aside  and  the  writ  still  remain  in  force. 
James  v.  Ellis,  1 1  Q.  B.  44!». 

Defendants' justified  under  a  ca.  sa.,  and  the 
plaintiffs  replied  that  the  judgiiu'iit  on  which 
the  writ  issued  was  for  less  than  1 10,  exclusive 
of  costs,  "  wherefore  the  said  writ  of  ea.  sa.  was 
and  is  void  :" — Hehl,  unnecessary  to  a.'er  that 
the  writ  was  set  aside,  for  it  was  shewn  to  have 
been  illegal  and  void.  La/  v.  Loiuli-n  tl  at,,  10 
Q.  B.  380. 

Defendants  justified  under  an  attachment  for 
contempt  against  ]daintitr,  to  wiiich  plaintiff 
replied  that  the  rule  on  which  said  attachment 
issued  waa  irregular,  and  that  the  court  after- 
ward!, by  rule,  ordered  that  it  and  the  rule  on 
which  it  issued,  and  the  arrest  of  plaintiff  there- 
on, should  be  set  aside,  us  having  licen  obtained 
ex  parte  : — Held,  replication  good,  for  that  the 
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nttnchnicnt  being  set  nsiilc  for  irregularity  was 
displaced  ah  initio,  and  afforded  no  protection 
to  (lefendantH.     Jiiid  v.  Joiien  e.t  al.,  4  (J.  P.  424. 


fl.  Other  Plrndhujs, 

In  an  action  nf  trespass  for  an  arrest  under  a 
ca.  re.  nguinHt  the  i>ljiiiitifr  arresting,  there  is  no 
necessity  to  set  out  in  the  declaration  the  affi- 
davit to  arrt^st.     liitimvr  v.  I>arliuij,  4  Q.  B.  211. 

Where  a  man  is  himself  assaulted  by  a  person 
disturbing  the  peace  in  t)u  public  street,  he 
may  arrest  the  oileiider  and  take  him  to  a  peace 
olHeer  to  answer  for  the  breach  of  the  peace. 
It  need  not  lie  averred  or  proved  that  the  party 
was  taken  to  tiie  nearest  justice.  Forrester  \. 
Vliirkr,  3Q.  IJ.  151. 

A  declaration  charging  defendant  with  having 
caused  the  pliiintiff  to  be  assaidted  and  impri- 
soned, is  good.  ItolierlMin  v.  Cooley  et  al.,  7  Q. 
B.  21 ;  Feniiismm  v.  Admiis,  5  Q.  B.  194. 

To  an  action  of  trespas.s  for  assault  and  false 
inipri.sonn<ciit,  defendant  pleaded  a  prior  action 
pending  for  the  same  cause.  It  being  admitted 
that  the  former  action  w.-vs  on  the  case  : — Held, 
that  it  was  not  for  the  same  cause,  and  that  the 
plea,  therefore,  was  not  proved.  Hunt  v.  Mc- 
Arthur,  25  Q.  B.  !K). 

The  plaintiff,  in  a  previous  action,  sued  in 
trespass  for  atisault  an<i  false  imprisonment,  but 
was  nonsuited,  on  the  ground  that  her  remedy, 
if  any,  was  by  action  for  malicious  prosecution. 
Slio  accordingly  sued  in  the  latter  form  of  ac- 
tion. Defendant  then  obtained  a  summons  to 
stay  all  i)roeeedings  until  tlie  costs  in  the  first 
action  sluudd  be  paid,  on  the  ground  that  this 
suit  was  l)rouglit  for  the  same  cause  of  action. 
This  summons  having  been  made  absolute  the 

Elaintifl'  apjiealcd.  The  Chief  .Justice  of  Ontario, 
efore  whom  the  appeal  was  heard,  allowed  the 
appeal  and  set  aside  the  order  staying  proceed- 
ings, holding  that  trespass  for  assault  and  false 
imprisonment  and  case  for  malicious  prosecution 
arc  clearly  not  the  same  cause  of  action.  Sem- 
ble,  that  tlie  jurisdiction  to  stay  proceedings  in 
cases  of  this  kind  should  be  sparingly  used. 
Doohm  V.  Martin,  G  P.  R.  319.— C.  L.  Chamb. 
— Dalton,  V.  V.  d-  /•".  ;  Harrison. 


7.    Evidence. 

In  trespass  for  false  imprisonment,  where  the 
defendant  justified  under  a  ca.  sa.,  and  the  plain- 
tiff repliecl  that  it  had  been  set  aside  before 
action  brought,  the  judge  at  nisi  prius  allowed 
the  plaintiff  to  go  into  evidence  of  facts  and  cir- 
cumstances previous  to  the  arrest,  with  a  view 
of  shewing  tlie  oppressive  conduct  of  the  de- 
fendant in  issuing  the  ca.  sa.  ; — Held,  upon  a 
rule  for  a  new  trial,  that  such  evidence  was 
admissible  as  affecting  the  damages,  though  not 
the  right  of  action.  Hohertxon  v.  Meyers,  7  Q. 
B.  423. 

Held,  also,  that  the  counsel  for  the  plaintiff 
had  a  right  to  read  at  the  trial,  from  the  original 
judgment  of  the  court  in  discharging  the  juain- 
tiff  from  arrest  and  setting  aside  the  ca.  sa.,  the 
grounds  upon  which  the  ca.  sa.  had  been  8et 
aside.     lb. 


Defendant  justified  under  an 


al.  tent  /., 
The  plaintiff  replied  that  after  th«  w"t,    1' 
and  before  action,  the  writ  was  sut  .•wjil,.  T!'^ 

I'l.',  i"''''"'h  "'^'"'"^ 

the  setting  aside  the  writ  lirin;.' ii,  itself .    "' 
swer  to  the  justifieatiou,  the  ]il:iitititl  nc' 
prove  the  grounds  alleged.     ///.     j/, 
Monlon,  4  ().  B.  4()8. 


court,  stating  the  grounds 
that  it  was  not  set  aside  ns  all 


1 1  not  I 


In  an  action   for  ariestini,' 
had   been  imprisoned   on   a 


trees,  the  magistrate  who  onleicil 


"-'  'irriHt  Will 


not  called,  nor  the  coustiiblc,  inn' was  tin- «■ 
rant  produced  ;  and  it  was  not  s' 


who  was  tlie  prosecutor.     It  was  sIkwh 
that  defendant  elninied  the  luiul  dn  \,|,i^.|,  .ii 
timber  was  cut  by  tlie  plaintilV:  tliat  li"w,iJ 
the    iiivestigacion    before   the    nia;.'istiati'    ui,]' 
wanted   the  plaintiff  to  settle;  ami  th.itaiir 
wards,  .as  the  plaintill'  was  .■ilioiit  lii.iii.'taktii'  I 
gaol,  the  proposition  to  settle  was  rciiuwtnl,  mJ 
when  the  plaintiff  refusetl,  clelcmlant  tdj'i  i 
biiiliff,  who  had  the  pliiiiitill'  in  tliu  wawnn 
drive   to  gaol:— Helil,  not  siilliiitnt  tu  diLi 
defendant  with  tlie  arrest,  or  with  its  (,•,» 
nance.     Held,  also,  uiiou  the  t'aits  stiitwl  in t| 
report  that  the  refusal  to  reeeive  I'vidciici  ujiri 
constable  and  another,  when  temlcnil,  w;is,uii; 
ter  in  the  discretion  of  tlie  judye;  .•inil  tli.it  tl 
nonsuit,  which  was  uiilield,  was  not  »lit\m « 
have  been  against  the  plaiiitiirs  cmistnt   ( 
way  V.  Shiblij,  39  Q.  B.  519. 

Plaintiff  brought  a  suit  in  T'liancLTV  apii 
defendant,  and  T.  8.,  and  S.  \V,,  wliit'luiiun 
ferred,  and  an  award  made  a},'aiiist  iilaintiifiJ 
£120  to  be  paid  ,S.  W.,  and  tl'il  to  ililVinlait] 
This  award  w.as  ma<le  a  rule  of  cmirt  hy  ane 
pfirte  order,  and  an  attaehiiieiit  was  issi,  iUvjj 
W.   for  both  sums  of  money,  di'fendant  lum 
previously  assigned  all  his  interest  intbcawanli! 
S.  VV.,  and  given  him  ageiieral  iiowcrofattiin 
to  collect  the  amount.     The  only  uvidunceoftl 
arrest,   and  imprisonment    was   given  In- 1 
sheriff",  who  swore  that   "tlie  attacliinint  ij 
received  in  his  office  on  the  .'Mat  Januarv,  lil 
and  the  plaintiff'  was  arrested  on  that  atej 
ment  on  the  Kith  February,  bS,")!),  and  ciimiii 
ted   to  giiol."      It    further  aiipourol  that  t 
attachment  was  endorsed  by  the  solicitorofSJ 
W.  as  his  solicitor  only  : — Held,  that 
there  was  no  sufficient  proof  o(  an  actual  amiij 
a  jury  might  be  wammted  in  deciding  tlmtl 
plaintiff  was  constructively  (:it  least)  arrestol' 
submitting  to  the  process,  and  actually  conlii 
to  gaol  thereunder  ;  2.  That  the  powerofatt 
ney  given  by  defendant  to  S,  W.  being  a  j 
power  to  collect  the  money  due  on  the  am 
and  to  do  all  acts  relating  thereto,  he,  S.  ff| 
mnst  be  presumed  to  have  been  aitiiigkli 
defendant,    who   was   therefore  resiiniisihk  i 
the  arrest.     Wilson  v.  Bm-hr,  11  L'.  P, itiS 


8.  Damaijt'K. 

Held,  that,  in  any  event,  defendant!,  t 
magistrates,  in  this  action  for  assault  anil  i 
imprisonment  could  not  have  been  haUe  i 
plaintiff's  suffering  caused  by  the  harsh  ref' 
tions  of  the  prison  during  his  confinement; 
that  having  Deen  proved  to  have  been  mil^ 
the  offence  lor  which  he  was  convicted,  neif^ 
have  recovered  only  three  cents  and  w  \ 
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ider  an  iil.  test.  ca.  «, 

after  the  writ  iwucl 

•itwas  st.ta.i,l,i,,jy,, 

Ih.     I'i'f''i"lant«.j„me^ 
as  all.'u,.,! :  _  n,,i,i  ,)^j^ 

ritlM'in-ii,  itself  ;,nj„. 

,  tlu;  ]il!iiiititl  iiwV 


i.,n  S.  U.  ('■  c.  I20.8.  17. 


StoiieiiH  V.  Z/d/te 


Ui(/., 


not  I 


Htiiig  till!  plaiiitiiT,  whol 


n    a  rliartic  df  s;,,,^; 


m 


()  iirdcvLil  tiii'.irrwtwi,] 
<talilc,  iiiir  WM  tlifwJ 
■as  nut  hIu'wii  iKisitinW 
ir.     It  Wiis  olu'wn.iili 

tliu  laml  111!  wliiclitlii: 
ilaintilV:  tliat  li"w,iirt| 
■e   tint    iiiii;.'isti'atf,  acilj 

Buttlc  ;  ami  tliiitaittr. 
nm  aliuiit  lii.-int;tiikiiiio| 
suttlo  was  rciiuwi'il,  Mii| 
isimI,  (k-lfii(l;uit  tol.l  tl 
iiitill'  ill  tlif  waggiin, 
not  sulliuiuiit  to  dm 
rust,  (ir  with  its  cunti 
111  tlu!  l';U'ts  stutt/il  iiitl 
to  ivocivi!  I'viiluuciMJilii 
vlicii  ti'ii<Ui'uil,w,-i3iin 

tlie  jiiilye;  ami  tlut 
ilic'lil,  was  not  shewn 
jjlaiutiirs  ciiusent.  Cji 

5  lit. 

suit  ill  Cliaiicery  apm 
luid  S.  \V.,  which  wan 
niadi!  afiaiust  iiliiiiitiliio 
,  anil  tl'>4  t(i  ili'K'iiili 
;  a  ruk'  of  court  hy  an  i 
tachiiu'iit  was  isst,  il  Us 
money,  defomlaiit  lum 
liis  interest  intheawarii 
general  power  of  attir 
The  only  eviileiicedftlij 
iiciit    was   given  by  t 
at   "the  attacliiiK'iit  tJ 
the  ;51at  Jamiuiy,  k4 
arresteil  on  tliatatUik| 
nary,  IfS.")!),  and  Cdmm 
irther   aiiiieareil  that  I 
rsed  l)V  the  solicitor nl! 
ly  :— liehl,  that  alth-J 
"proof  of  an  actualarreSl 
ntod  in  deciding  tliatli 
vely  (at  least)  arrt*ilj 
;U8S,  and  actually  conliis 
Tliat  the  power  of  attuj 
it  to  S. 'NV.  hcingageiai 
money  due  on  tliearo 
latiiig  thereto,  Iw,  S.lfJ 
have  been  actingtirtT 
therefore  resiionsilJe  li 
Jincbr,  lie.  P.  its. 


_j   event,  defendants,! 
ction  for  assault  ami  i 
not  have  been  liable  i 
lusedby  the  harsh  i«g 
iring  his  confinement; 
»ved  to  have  been  wilj 
he  was  convicted,  Ita* 
three  cents  and  v  \ 


V.  Si:vKKAL  Dkkkndants. 

1.   Eriilence  of  Joint  Tre*iiunne». 

I,,  ■,  joint  acti.ni  of  trespass  one  party'may  bo 
'„,:'J,laiid  the  other  eoiivieted.     Judgniont 
timber   by    ' 


de 


■"^'^Ildi  "an  iH;tion   for  taking 

'    lad    been    idgned    against    one    of    two 
'     but 


*lt  hi 


(fdidants  jointly  charged 

tohlished  the  tort   against    tlie   other 

l,maiiwntlie  plaiiititl' entered  a  nolle  i 


the  evideiieo 

her  aluiie  ; 

■kivuiion  tlie  plaiiimi  enieiuu  ii  imuIo  prose(|ui 

,  t-i  the  fornier,  and  took  bis  verdiet  against  tiio 

httiTiinly  :  -Held,  that  this  was  the  more  pru- 

wmrsu,  and  therefore,  no  ground  for  a  new 

ml   wliicli.   however,    was  granted  on   otliur 

ids,    ('oiii/iWU  V.  Kciii/t  ct  til.,  l(i  (J.  P.  U44. 

Held,  that  the  evidence,  set  out  in  the  report, 

jjutHcienttogoto  the  jury,  to  eonneet  all  the 

Liidants  with  the  arrest   on  a  eliarge  of  false 

itteiices.    Ci(iii/Ml  "•■  M>-DmvII  H  al.,  '27  Q. 

\  general  verdict  on  a  declaration  eontainiug 

■iaiunt  in  tres|)ass  for  false  imprisoiiiiient  and 

iritner  in  case  for  malicious  prosecution  is  not 

1  in  law.     Hut  ill  this  case,  the  court  being  of 

pjniiin  that  there  was  only  one  joint  cause  of 

Biiin  .against  the  defendants— that  is,  the  arrest 

fstricted  the  verdiet  to  that  count : — Held, 

nt  a  jidnt  tort  was    sullieiently  established 

jiiust  the  defendants  by   evidence   that   one 

.jcured  the  warrant  to  lie  issued  against  the 

ilintiH'  on  a  charge  of  forgery,  and  the  other 

Bud  it ;  that  both  knew  that  uo  charge  had 

leii  iiLule  against  plaintiff;  and  that  the  warrant 

given  by  the   one   to    the   other   foi^  the 

*st  of  plaintiff,  who    was    accordingly   ar- 

.,  I  upon  it,  and  that  illegally.     Ilehl,  also, 

ittheetlectof  this  evidence  was  not  destroyed 

1  the  fact  that  the  arrest  was  maile  in  another 

«iity,  ami  under    the    authority  of   another 

i;istrate's  eiidorsation  upon  the  warrant ;  for 

that  endorsatioii  was  not  strictly  the  au- 

joiity  to  arrest,   but   nierelj'   to  execute  the 

niial  warrant ;    and    that    the    arrest   was 

migl'ul  not  from  the  eiidorsation,   but  from 

I  .antecedent  illegal  jiroeeedings  of  the  defen- 

tts ;  and  that  the  defendant  who  issued  the 

rant  was  as  much  res|)on8ii)le  as  if  the  arrest 

lieiii  made  in  his  own  county.     .Semble,  1. 

lit  if  it  had  appeared  that  defendant  who 

Kil  the  warrant  was  liable  in  case  only,  and 

tee  (if  some  special  kind,  personal  to  himself, 

I  which,  his  co-defendant  was  not  and  could 

a  partaker,  hail  been   proved,    a  joint 

lion  would  not  lie  against  both  ;  '2.  That  one 

idant  might  lia\'e  been  convicted  in  trespass 

|the  other  in  ca.se.     Friet  v.  Fcri/uaoii  vt  al., 

|C.  P,  M. 

I  tresp,a8S  against  a  Division  Court  bailiff  and 

»B.,  for  entering  plaintift''s  close  and  taking 

Defentlaut  B.   having  declared  that  he 

Ell  the  debt,  and  that  the  execution  was 

111  .at  his  instance,  and  having  appeared  for 

Itxecution  creditor  on  the  iaterpleader  sum- 

-Held,  sulficient  evidence  to  go  to  the 

i  of  his  being  a  joint  trespasser.     Olinhant 

'Mfe  tt  at.,  24  Q.  B.  398. 

[  an  action  against  a  Division  Court  bailiff 
»o  execution  creditora  for  seizing  goods  : — 


Held,  upon  the  facts  set  out  in  this  case,  that 
there  was  evidence  to  shew  that  it  was  ime 
seizure  and  one  sale  under  tlie  direction  and  for 
the  benefit  of  the  two  defendants  holding  .sepa- 
rate executions,  and  that  they  were  therefore 
jointly  liable.  Loujh  v.  Cutniitni  tl  al.,  1'!)  {{. 
B.  3(i7. 

See  WatHon  v.  Illnrti'ii,  .">  ().  S.  W-n,  p.  370!) ; 
Graiitham  v.  Serer.i,  2.')  (.).  B.  4(i.S,  p.  ,S770  ;  /tint 
V.   Patter,    'Hi    i).    H.  57H,    p.    ;j7ti7  ;    .UiirUnii.. 
V.  Diimint,  33  (l  B.  !»8,  p.  :{847  ;  Munii  et  iil.  v. 
EmjlisfiHa!.,  38  (^  B.  240,  p.  3831. 


2.   DdiiMijen, 

In  an  action  for  assault,  in  which  the  verdict 
was  against  two  defeiidanls,  it  was  held  th.at  the 
second  defendant  w.is  liable  for  damages ei[iially 
with  the  lirst,  tlioiigb  the  priiici[)al  injury  was 
caused  by  the  latter.  Duiilnnn  v.  I'otrill  it  uL, 
5  O.  S.  (i75 

In  joint  trespasses  each  defendiut  is  liable  for 
the  damage  occasioned  to  the  [diiiiitiff  by  the 
joint  act,  and  the  court  \\ill  not  interfere  be- 
cause as  regards  one  the  verdiet  may  be  exces- 
sive.    GraiitlMin  v.  ,Si'r)i:ii4  al.,  2.j  i}.  B.  4(>8. 

In  trespass  and  trover  against  liv;;  defendants, 
for  taking  and  converting  a  steam  boiler,  it 
appeared  that  one  defendant,  I'.,  bad  nothing  to 
do  with  the  original  taking,  but  that  it  li.ad  been 
placed  in  his  yard  by  the  others,  or  by  some  of 
them,  not  acting  in  concert  with  liiin,  and  that 
he  had  afterwards  refused  to  give  it  up  to  the 
plaintiff.  At  the  trial,  the  plaintirt''8  counsel 
declined  to  elect,  but  went  to  the  jury  against 
all  the  defendants,  claiming  exemplary  d.'images, 
and  a  general  verdiet  was  rendered.  The  court 
ordered  a  new  trial  without  costs,  and  refused 
to  allow  the  verdict  to  stand  against  1*.  alone. 
Meiiton  V.  Lee  et  (tl.,  .30  Q.  B.  281. 
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In  (liiMiNAi.  Casks    .sVc  (Criminal  Law. 


Ill 
IV 


(>i- CoMHovKUTKi)  Ei.KrTioNS See  Par- 

I.lAMr.N'l'. 


I.   In  Actions. 

1.  yolii'i  of  Trial  ami  AMeKgment, 

[See  C.  L.  P.  Ail  -1{.  S.  O.  c.  oO,  s.  SU,  et  seq.] 

(iv)    When  Xeeesnari/. 

Where,  nfti-r  issue  joined  and  notice  of  trial 
given,  defendant  has  leave  to  plead  de  novo,  the 
plaintill'  eauiiot  jiroceed  to  trial  without  a  new 
notiee.     McMillan  v.  Fenjiuinon,  M.  T.  2  Vict. 

IVfendants  were  let  in  to  plead  on  terms  of 
pleading  at  once,  and  taking  one  day's  notice  of 
trial.  I'leas  were  accordingly  filed  and  served  ; 
and  reidieations  thereto,  eiwu  concluding  to  the 
country,  were  tiled  and  served,  and  similiters 
addeil  by  plaintitf,  and  two  days'  notice  of  trial 
given.     The  record  was  entered  on  the  assize  day 


;isf)J 

, Until 

'''■■'""'If' ,r,.|,C. 


low  on  the  docket,  hiiviiig  Ihch  \tvim\  \\ 

iMtfore  ;  and   on    the   fulldwiiij,'  d.iy  |),,, 

liled  and  Herveil  a  deniiirri'i' ti 

tion    to   one   of    defi'inlaiits' 

entered  on  tlie  reconl   licfori'  lhi.  tri.il     li!*"! 

dautx  moved  to  Met  asiile  tiic  Vi  nliit  f,,r.||  ','°'| 

on  Mu)  grouuil  tiiat  they  wcir  '  ntitli,|  t,,','',,  | 
if  iiHHeHHMient  :  llelil,  tliiil  tiny  wcri''  '^1 
i/iinrrr  v.  Onliirio  Mnrliii'  oml  /■';,'■,  z,,^  ,,""'J 


S, 
C.  I 


4r.4. 


An  order  referring  a  ciuMe  ill  t lir (.hi, .,,„■,  i,    ^ 
for  trial  to  the  next  (  iiimly  1  nnii  sinnn,,   I 
not  diH|ieHHe  with  liir  iiei'essily  iif  iidlin.  ,,|  i ' 
for  that  sittiiigH.      f ',(/•<■/(//«  rv  v.  Iliik.ri,!  ,; 
!..  .1.  184.    -('.   L.  Cliamli.      l!ul,iiH„ii. 

Notiee  of  trial  i>i  esMcntinl  in  intciiil,.;,,!^ 
feigned  iHMiies,  as  in  nfiliii.iiy  cascn  H';;,,, 
III.  V.  Ihirar,  4  I'.   K.   13.      MurriHiui, 

A  notii'e    of   trial   is    iii'iMss;iry  linwcvit  ik, 
eaUHe  may  go  down   for  trmi,  MlntlKi;,,, 
maiiet,  or  iiiit  oil'  fnnii  mir  ,is>i/.,.  |,,  ,ni„(|||  jl 
judge's  oilier,  or  taken  ilnwn  |i,  lri;illivni|. 
court  or  judge's  order.      .Uor./ulmi  x  pj^  : 
1'.  II.  77.     ('.   I-  Cliaiiili.      WilsiMi. 


(il)     /■'())•(,/    (;/■ 

A  notice  of  aasessiuent  will  imt  In.  (iiiisiii.fj 
as  a  notice  of  trial,  /■'orhnu  v.  .l/.c,,,,  rJ 
43.->.  "' 

Where  there  is  an  issue  in  faetaiiil  an  IwieJ 
law,  on  wiiii^li  eoiitingent  (laiii:iL,'i's  .uc  tn 
sessed,  a  notiee   of  tii.il   w.is  In M  sulliiMitj 
cnalde  the  (ilaiiititl'  to  try  the  issii,'  ;\h,\ 
damages.     />iii'iM  v.  Darin,  4  ().  S.  ,')'J'.|. 

Notice   of    tri.d   given   insti^il  nf  imiK,. 
assessment,  is  irregular.     Ilil/iinn  ,i  nl  y  /jj 
5  ().  S.  73. 

After  issue  joined,  and  iintici'  of  tmlsmej 
the  {ilaiiititr  aiiplied  to  a  jmlu'c  tn  stiikmii 
plea.  Tiiis  was  granted,  Imt  tlic  jiidniri': 
to  order  that  tlie  iiiitiee  of  trial.  h\,  A 
stanil  as  good  for  the  then  altii'cd  st.itt'  m; 
record.  Tiic  plaiiitilV,  iintwitlistiiiiiliu,',  J 
ceeded  witli  his  case,  and  altvifil  his  noiplj 
suit  the  state  of  tlie  iimeetMlin^'s.  ('i'liiiniiij 
served  was  notiee  of  tri.il,  wliilc  the  strikiiijoi 
of  the  plea  re((uired  notiee  of  asscssnunt ' 
plaintiu  having  assessed  dMiii:i;,'('s;  Hill,  in 
gular.     nickxon  v.  <>riin'<loiiri ,  lit'.  1',  :'M, 

A   notice   not    addresseil    tn  tho  (Itliiiila 
attorney,  hut  servetl  iiiion  tlirirtiimiMgciiu 
information  for  whom  it  w.is  iuteiiileil 
snliicicnt.     Senior  v.  MrhJnrn  rt  iil.,'H).\{i 

Where  the  notice  is  to  try  tin  issiits  i 
assess  the  damages,  and  there  .ire  in  fiili 
issues,  the  notice  as  to  the  an-sossmoiit  is  i 
therefore  irregular.  Uanihli  1 1  nl.  v.  Rut.  Jl),  j 
400. 

An  issue  hook,  where  there  wore  issues  Id  i 
and  in  law,  and  the  latter  liad  lieen  \t<:M\ 
the  plaintiff's  favour,  contained  lui  notice  uif 
judgment,  and  the  usual  venire  uiily,  aol ' 
notice  of  trial  served  with  it  was  only  tutrrlj 
issues,  not  to  assess  dain.ages  :— Held,  tint  a 
informality  in  the  notice  was  inimateriilj 
defendant  could  not  have  hceii  misWltl 
WeUh  et  al.  v.  O'Brien  et  al.,  29  Q.  B.  CI 


TUIAJ.. 


;»K06 


'^^■;"«  'i^'v  .i>M.uu' 

I'l- to  |i|illiitill  r.i,l|,j.| 
its'  |.lr,is,  \,,„,|,  ^^ 
loi-i'  till'  tri:il.     |i,f,,,, 

til.'  Vr|-,|i,tfuri,|,„„.|jl 

wen'  'lltltli'.lt,,,,,,,,^! 
tlial    tliry   wrtr  i,„(_| 


iim'iii  llii''^U'(Mi'i<lViifB 
iity  t'lmrt  mllin;;,,  ,|, 

I't'ssity  lit'  iiiiiii I  ^^^ 

ith,  I-"  V,  /i'(//vrf  ,(,i;^ 
li.      KiiliiiiKKii, 

itiiil  ill  intcriilciiilcr, 

liliarv    r.lsrH.       H'l/,,,,,, 

\.      Monismi. 

iiccrsMiu'v  limvi'WT  i|i| 
r  tnill,  \vllc'tlirr;n  a, 
mil'  MSNi/r  111  mmilirrliJ 
iliiwii  til  trial  liv  ml,., 

M„.:i:lhln  V.  Ih: 

li,      Wilsiin, 


llCM    1)1. 

lit  will  Milt    111'  riillsl(l,J 

I'lii'iiiiii    V.   .l/i'i 'ill/, TiJ 

sill'  ill  fai't  ami  an  iwit^ 

cut  ilaiii  it;i's  arc  tul,- 

,:il    was   liilil  siilliiii lit  1 

try  till'  issui'  anil  i.«^ 

idCM.  I  (».  s.;v.'-.'. 

•on    iiinti'ail  "f  imtiii 
ir.      Il'dliii'i^  1 1  III.  V.  fri^ 

villi  iiiitii'i'  iif  tri.ilsi'nd 
a  jmiIl;!'  til  striki'  njij 
■il,  iiiit  till'  jiiil;;t' r.aijj 
ilii'i'  lit'  tlial.  &i'.,  ; 
tlii'ii  altiTi'il  stall' 
IV,  lintwitlistilllillll,'.  [i|J 
mill  iilli'i'i'il  liiii  ri'oipji 
|irin't'riliii;!H.  (I'ln'  ni'tl 
riiil,  wliili'  tin:  strikiiij;iii 
tii'i'  lit  assi'ssiiii'iit, 
■il  ila\iia^;i's  :  lltl'l.inl 
m.sAiKCi,  IK",  r.a 

rcsML'il    to  the  ileti'inl; 
jioii  tlirii'tiiMi agent.! 
it  was  iiitt'iiileii; -y 

is  to  try  tin.  issiicsi 
ami  tluTi'  are  in  fait  \ 
to  till'  assossmi'iit  ii  I 
'(i»iW(iM'- V.  Itit'.'^ 

ere  thuro  were  issues  ii 
latter  had  l>i.'en  iKiUj 
eoutaineil  no  iiotictoti 
iiaual  venire  only,  M'ij 
with  it  was  only  tiitrjl 
damages  ;-Heia,  I'mtll 
Motiee  was  inimateniLj 
have  been  misWlij 
Mueta;.,  2yQ.B.<;<' 


A  n  itioo  i"  I*  ""'*  anfti'iit  ^^"  (ItifendaiitH,  with 
(if  iiiilv  "lie  ilefoiulaiit  Mierein,   in  a 
l)ii,  li'iiiil  V.  I'lliiHon  ft  itl.,  I  I'.  U.  45. 
Cliaiiili.     ll'iriiH. 

trial   in   ami    "for   thii  comity  (if 

iiii.l  not  "iiiiilt'il  couiitieH  of  York  ami 

it  II  iinro   irregularity,  wliii  li    iiiav    Im 

I'unimi  ri'Kil  /'""^'  ';/'  ('nintilii  v.  Lir  it 

I    iji      ('.  I,.  <  'haiiili.     I>ra)ier. 

s  mlili'.  tl''i''  "  ""'■''•'  i'lt'tol""'  '"  *■''»■  <^leeii'H 

'        inr  till'  next  MittiiiKM  of  thiK  court,  to 

it    Ac,   on.   *'•■."   "■'"•  im'Kiiiar.     J)r 

,\„l.  V.  '■"''/'■  ''"'•>  *  •'•  "•  "''•     <*• 

\.  WilHiiii. 

•\.  A,  H.,  liy  eoiiHoiit  of 

,,i„i.iin  1  atliirniy,  ■»"  .iiniearancc  wan  entere.l 
[,.<  wtaii.lliiiil.  A.  &  l».  not  a|.|.earin«.  I  lie 
'  t,,.,.  ,i[  tlial  «as  cntitlcil  aH  a«aiiiMt  A.  k  H., 
llniiti.'c  «as  sirvcii  on  plaiiitiirH  attorney, 
Iniiiiu  liiiii  tliattliiH  woiil.l  l.e  oi.ie.'te.l  to;  - 
iliat  till'  notici'  wiw  wroii^'ly  untitled. 
;;,;m'v.a'<(./o»,  Uli<,».  I«.  Hi'!. 

Whiiv  a  ili'l'cnilaiit  it*  not  misled  1>y  a  notice 
ei  tiTil  any  tritlinj,'  irrcKulJirity  therein,  mh  in 

Jill,  ...il,,,  till lission  of  the  worths    "In    the 

iiittir  of  iiirtition  lictween,"  liefore  tile  jilain- 
Jill's  ami  ilct'inilaiit's  iianieH,  in  the  style  of 
-all  I'  will  nut  entitle  defendant  to  Hot  aside 
Iti,,  vt'iiliot ;  anil  irrcKohiritien  of  this  kind 
Lliiiiil.l  lie  iilijei'leil  to  i.roiiiiitly,  otherwiBo  the 

mi't  will  not  interfere. 
;n('.  I'.'JTl. 


thi'  iia""-' 

DllllltV 

_('.  L 

N'litii'o  of 

Y.irli. 

Fill," 

I  Truivi'il. 

(I'.i  '1  ' 

S'liil 
IV'IkIi,  • 
[  bi'  li.'M 

t  Blur"' ' 
.  L.  Cliainii. 

Ill  ..juctineiit  aKaiiLst 

liiiiitiH' 


Si/iitoiiiln  V.  Si/iitdiiiln  vl 


\  iiotioc  iif  trial  Hi^;ncd  Ity  one  of  two  iiartnerw 
atturiii'V'",  thoiijili  not  hy  the  part- 


;wo  iiai 

a  linn  lit  aiionn'ys,   i/oi'iik"  ""i-   ''.V  the  _ 

Iff « ho  tti'iH  till'  attiiriiev  for  the  |il,'iintiiron  the 

iRii.nl.  is  nut  a  nullity.  Imt  merely  an  irruKiilar- 

itv  wliii'li  can  lie  taken   ailvaiitage  of  it  if  it  is 

jiiilati'il  til  niisli'ul.     Miiniiilii!/  v.  I'hillijin,  (5 

K.  7;.  -('.  L.  Chainl).     Wilson. 

(c)  Si  rrici'  of. 

Hi'U,  that  the  service  of  a  iiotieo  of  trial  hy 
Itliii)!  tlio  paper  iiinlcr  tlui  door  of  the  attor- 
iev  ■*  litticc.  the  attorney  swearing;  that  he  was 
)s,iit  from  hiiiiie  at  the  time,  and  did  not  re- 
lini  till  till!  ilay  of  the  assi/.es,  when  he  first 
innl  of  .such  service,  was  irregiil.ir  ;  and  that 
;  viTilict  must  he  set  aside,  but  without  costs, 
llie  attorney  sliiiulil  not  have  absented  him- 
^f  III!  the  evii  of  the  assize,  (irand  Hirer  ^ViH'- 
B/iiihCo.  V.  WIlLrs,  Si}..  B.  249. 

[The  aiiplifatioii  to  set  aside  the  verdict — not 
i  iiiitii'i;  of  trial  or  the  service — is  correct.   il>. 

fflaiiitifl'  can  only  serve  notice  of  trial  with 
I  reiilicatiim  where  that  replication  is  in  denial 
f  delenil.wt's  pleadiiii;.  Sh-Uci/  v.  Manning  el 
ji,S  L  J.  IO(i.— C.  li!  Chainb.— Mclxian. 

R'liere  notice  of  trial  was  served  with  a  repli- 
ion  coiiiessiiig  and  avoiding  the  plea  of  de- 
(laiits,  it  was  set  aside  with  costs.     Jh. 

ISee, also,  "Practice  at  Law,"  p.  2898. 


(d)  Lemjth  of  Notice. 

1  computiug  the  time  for  short  notice  of  trial 
I  tint  (lay  was  exclusive,  and  the  last  inclu- 
Lm  V.  Armour,  T.  T.  3  &  4  Vict. 


Diit  it  linn  iHteii  held  Miiicc  that  the  tirst  and 
last  days  are  incliisivr.  W'illininM  v.  Ate,  |^i^ 
liiiniM  V.    !'<(»  Silliirt,  'i  ( '.  I*.  7u. 

A  declaration  having  licttn  Nerved  on  the  27th 
of  April,  interlociitoiy  jiidgnn'iit  was  Migncd  on 
the  .'itli  of  May,  and  notiie  of  iiHsisHinriit  given 
on  the  same  day  for  the  I'.'lli.  On  tin;  I'.'tli,  after 
the  record  had  been  elitcrrd,  ili'li'iiilaiit  gave 
notice  of  his  intenlion  to  niovn  against  the  ver- 
dict, if  taken,  for  want  of  Hiilliciriit  notiri'jif 
asKeHHiiient  ;  hut  tlio  plaintill'  v  .'lit  on  jKd 
asHcHHeil  his  damages:  llild.  toat  iindi'r  the 
I2tli  and  Mlitli  sei'tioiis  of  ('.  I..  I'.  Act.  the  in- 
terlocutory jiiilgiiieiit  was  signed  tun  Hiiiin.  and 
notice  of  aNseNsnient  given  too  Lite;  anil  that 
defeiiilaiit  had  not  preclinleil  liiniHelf  by  laelies 
from  niiiviiig  against  these  proceedings.  I'l-oo- 
/»/((»  v.  .S7n/.»7,  2  I'.   I!.  122.      I'.  ('.    Mel.«an. 

Held,  that  the  "  two  elea>-  additional  days  to 
the  time  now  allowed  by  law  "  for  service  on  the 
agent  of  a  eoiintiy  attorney,  under  the  ;ibove 
statute,  means  the  insertion  of  two  ilays  lietwecn 
the  day  of  service  and  the  day  of  the  liappeiiing 
of  till'  event  to  which  the  notiee  relates,  .\  ser- 
vice of  notice  of  trial  on  the  'ronnito  agint  iif  a 
country  attorney  on  Saturday  foi'  Monilny  week 
would  be  siillicieiit.  Surilln  iiinr  v.  Stnnr,  (i 
r.  II.  14.  V.  I,.  Chaiiib.  Dalton,  <'.<'.  .1'  /'.  ; 
<ialt. 

In  (^mnputing  the  eight  days  notice  of  trial,  or 
asHesBinent,  under  see.  201,  ( '.  ,S.  II,  (!.  c.  22, 
the  cominiHsion  day  of  the  assi/es  is  to  be  in- 
(iliiileil,  and  a  notice  on  .Monday  for  Monil.iy  is 
therefore  good,  ( 'iitlilieit  e.  Street,  t!  L.  .1.  20, 
per  McLean,  ■!.,  in  niaiiibers,  overruled.  MunH 
v.   \V,ln,„ll,  20(;.  I'.   ;<"H. 

It  hail'been  previously  held  otherwise  under 
(!.  li.  V.  A.  IS.'ili.  sec.  I-KI.  Vrooiiin,,  v.  Sliinrl, 
2  IV  U.  122.  I'.  If.  McLean  ;  Ihiihh,,,,,,!  Lnkf 
n II roll  n.  W'.Co.  v.  Iirn„k-sfiiiiil:s\  Ih.  I2(;.  -I". 
('.-  -McLean  ;  Ciilliniliiin  v.  Hniin.i  1/  nl.,  Ih. 
144,  (in  full  court)  ;  '<'liirk  v.  Wm/ihl/,  1 1,.  14.^. 
-I'.  (!.  Unriis;  /'/iilli/,s  v.  Mvrrilt,  1 1>. 'i:V\ 
(in  full  court)  ;  Cuiiuriiii  v.  Cmneron,  Ih.  'I'lSS. 
— ( '.  L.  (Uiamh.-  -|{obiiison. 

Notice  of  trial  of  a  (Queen's  Heiich  caii.se  in  a 
Cininty  ('ourt  cannot  lie  given  by  anticipation 
before  the  writ  of  trial  has  been  obtained,  and 
such  notice  is  a  nullity,  lihich  it  iit.  v.  Hull, 
and  I'lilti'mon  v.  Hull,  1 1  i}.  li.  .'CilJ ;  Youmi  it 
id.  v.  Lairil,  2  P.  U.  I(i.  -(!.  L.  Chamb.  -IJiirns. 

Held,  following  (iinger  i».  Pycroft,  5  I),  k  L. 
r).')4,  that  a  notice  of  trial  givi;n  before  issue 
joined,  except  under  Reg.  (Jen.  3(>,  is  irregul.'vr, 
and.  foUowing  McHean  r.  DiiHy,  4  P.  ILM.'JS; 
that  the  issue  book  must  be  delivered  before  or 
with  the  notice  of  trial,  h'moi  v.  Mi'Iahi,  it  P. 
K.  14.— 0.  li.  Ohainb. -Dalton,  (J.  C.  .(•  /'. 

Seuihlo,  an  alleged  lunatic  should  receive  tho 
same  notice  of  a  trial  before  the  court  as  of  an 
in(|nisition  under  the  former  iiruutiee.  He  Me- 
NuUy,  13  Chy.  4G3. 


(e)  Irreijularitij  in. 

Waiver — Delay  in  Movinrj.  ] — A  managing  clerk 
in  an  office  has  power  to  bind  his  principal  by 
accepting  a  notice  of  trial  as  of  an  earlier  date 
than  it  was  actually  delivered,  unless  the  prin- 
cipal promptly  repudiate  the  aceeptaucc,  and 
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give  notice  tliiTi-of  to  th«)  ojiiioHito  party.     On-    fancy  at  tlio  first  trial,  Imt  tonk  i,,, , 
V,   SUihhink;  'W  T.  W  fi  4  Vict. — 1'.  C-  Macau-    until  after  tlm  hucoikI  trinl,  wlun  in>'| '"''"■  I 

I  given  against  him  for  non-uiiiicuiiiKt/^ipI*'* 


Uy. 


ii-i  .1  II'    I.IT         I   1      I  inovoil    to    sot    asiilo    tlu;    iiriici'iilii.,. 

\Micri'  there  wi.to  suvoral   plaintitlH  ami  do- I   „  „    •         •  (  ,  ,.     ,'      r""'<iiiii(( 


fcn.lant-..    an.l   one  of  the  ,,lalntitl»  an.l  ..Me  of   «,V"""\ .■*"'' /"^  *""»  'l'  J"';!'';'- ""''>.-.(  i 
the  .lefen.hintM  ,lie.l,  an.l  their  .leaths  were  mig.  j  '''«.""*'-•".  '*  »'l'^''i >;<•<!.  Im.l    ...„  u,,!,,^.,  'H 
gcHte,!  on  tl.e  reeor.1.  Imt  notice  ^iih  given  in  the      '"'  ,"7""  '"'"'*•  '"'^  !  "'-"''h"!  h  ..ti,,,,,,.,.  ,^^ 
nnnu.H  of  uU  the   j.artieH.  as    if  they    ha.1    l.ce«     '"  '"'  ""^  V^'^\'''"  ''  '."'"'  ,'""  l-t.  t„  ,,r„,,^ 
living,  an.l  .lefen.lantH'  attorney  .li.  I  n..t  re  •urn ''''"  i^'."'''' =""'''•,  m"'  -IWen.lant  wiwprUr 
the  .::.ti..e    n..r  expren.  any  inte^ti.m  of  n.oMng  |  ';Ll!:V'fc;''^',.''7,^'irL',V';r''  "'  "'Uri' 
to  Met  u«nl«!  the  pr.teee.lnign  lor  irregularitv.  the 
court  refiiHe.l  to  net  UNi.le  tlie  vonliot.     lirH  v. 
(Jiitlmin  it  III.,  '2i).  ]\.  ;»7. 

A  notice  naming  Friday  the  IDth  of  May,  in- 
Htea.l  .if  Kri.lay  the  ISth,  iH  irregular  ;  hut  if 
(lefenilant  intend  t.i  rely  upon  it  aH  Huch  hemUHt 
give  notice  to  tiiat  eilcet  to  the  plaintill' liefore 
tiie  trial,  otlu'rwinc  the  irreguliirity  will  he 
cured,     (liiriliiii  v.  ('leijiwni,  7  Q.   M.  171. 

An  otter  by  the  .lefenilant  to  refer  the  cause 


his  delay,  an.l  the  court  r.tiii 
Ihtm  v.  A'</""f  •'*  !'■  "•  !'>.— ^>,  W. 

Hvi3  ('iinninrriiil  /funic  v.  /,..,  :, 
'MHiH  I  SijinumlH  v.  Si/iihiikU, '^u  {' 
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to  arhitrati.in,  ix  n. it  a  waiver  .if  an  irregularity  !  than  the  lirHt  .l.iy  of  tiie  UHMiy^iH  .it  u 


<)lhi'r  Cii^i'H.]  -Notice  rcpiired  of  iiitoiiti„n  i, 
m.ivc,  on  the  ground  of  irre^{iil,iiify  in  |,r„ 
ings  pri.ir  t<i  tiie  e.\eeuti.in  of  u  \, ,  it'„|  ,,,'  'i,  ^ 
re.pured  \\\  Miigland  t.i  he  j^iv.n  twHlny*  i,i.;„, 
the  execution  of  the  writ  of  ci  - 

notice  should  he  given   in  tl 


iiiurt  iiiit 


in  the  wervice  of  notice   of  trial.     (Intnd  Uii'ir 


'ity 


daiiingcH  are  to  lie  asscHse.l.    Ihitiijuii  y.  j/„,^, 


L)ra.  :il«. 

Where  the  ilefendant  lia. 


'|i|"''ll'i'il   liV,llI„i.I 

ncy,   and  the  plaintill'  alter  iiii|,ii;iti„||' 


A'li (•/;/<(/(•../(  r.i.  V.  ii;m-(v.,  8q.  h.  my, 

A  juilge's   or.ler  was  ohtained  to  amend  the 

tir.iceei lings  afti'r  tiic  consent  rule  an.l  plea  had 
)cen  tile.l   (liy  ail.iiiiL'  tlirce   new   demises,)  nnd  i  iutcrlocutory   judgment,    and  stn.d  n"t;i 
no  pr.ieeedihgs  had   hcen   taken  un.lcr  tiie  .irder    assessment  on   .lefenilant   hiiiisclt.  and  ^1, 
until  the  c.iinmi.ssi.di  .lay  .if  the  assizes— some  j  damages,  the  c.iurt-  Held,  that  iiH.scsaniint  i 
months  after  the  granting   of  the  order— when 


the  nisi  priiis  reeoi'd  was  passed  with  a.lditional 
demises.  The  rec.ir.l  was  entered,  ami  after  the 
jury  had  heen  sworn,  and  the  plaiutitl's  had 
given  evi.lence,  defcn. hints  olijectc.l  t.i  the 
amendment,  an.l  refused  to  confess  lease,  entry 
an.l  ouster,  except  to  the  original  .lemiscs,  and 
ft  verilict  was  entered  f.ir  the  plaiutitl's  .m  the 
original  .lemiscs  .inly  :-  Hcl.l,  that  after  defen- 
dants appearing  and  confessing  the  lease,  I'ic. ,  it 
was  to.i  lato  to  object  t.i  the  regularity  of  the 
notice  of  trial.  Ihiv  d.  Ihiif  tt  al.  v.  l)oiti/all 
tl  (//.,  •_'  C.  1*.  Kiy. 

A  n.itice  t.)  proceed  to  trial,  given  by  defen- 
dant un.ler  the  statute,  waives  any  objections  to 
a  notice  of  trial  regularly  given  thereafter  and 
pursunnt  thereto,  litckel  H  al.  v.  JJiirani/,  6  L. 
J.  15.— C.  L.  C'hamb.— Draper. 

An  application  by  an  attorney  resi.lcnt  in  the 
country  tu  set  aside  a  notice  of  trial  served  un 
his  Toronto  agent  as  irregular,  and  made  within 
eight  days  after  such  service  : — Held,  not  too 
late.  Amlirsou  v.  Ciilnr  et  al.,  10  L.  J.  159  ; 
3  P.  R.  300.— C.  L.  Chamb.— J.  Wilson. 

Held,  1.  That  a  defendant  complaining  of  an 
insuflicicnt  service  of  notice  of  trial  in  a  cause 
]iending  in  the  Superior  Court,  but  sent  to  a 
County  Court  for  trial  under  23"  'Vict.  o.  42,  s. 
4,  may,  without  waiving  the  irregularity,  apply 
within  four  days  after  the  triixl  to  the  county 
judge  for  a  stay  of  proceedings  till  the  fifth  day 
of  the  following  term  of  the  Superior  Court  of 
law ;  2.  That  he  may,  within  the  like  period, 
make  a  similar  application  to  a  judge  of  one  of 
the  superior  courts  of  law  sitting  iu  chambers. 
Qurere,  if  he  tlelay  for  seven  days  after  the  ver- 
dict without  making  au  application  of  any  kind, 
has  he  not  thereby  waived  the  irregularity. 
FUher  v.  Green,  2  L.  J.  N.  S.  14.— C.  L 
Chamb.  — Wilson . 

Plaintiff  in  ejectment,  though  an  infant,  sued 
in  person.     Defendant  became  aware  of  the  in- 


gular,  and  that  it  was  n.it  iieic.HMiry  tlm  ,of| 
notice  should  be  given  to  tlic  iij.iintiil  .  i M,  ,,1 
dant's  intention  to  move  lor  Mali  iiivuiiLintvl 
Jiii/iii]!  v,  Liiiilsai/,  (j  O.  S.  •_'()4. 

Under   special   circunistanees  stntid,  wmih 
for  the  lilaintitl'  set  at.ide  lor  invunlni'ty  iinl| 
giving  (lue  n.itice   .if   trial,  Imt  witliimt  t ., 
lioidit  v.  C'lin;  5  Q.  H.  .'lOli. 

Where  a  notice  of  trial  is  n.it  hliewn  t"liJ 
l)cen  serve.l,  the  ver.lict  may  lie  sn  * 
without  an  alKdavit  of  merits,  ui  any  imtia 
intcnti.in  to  m.ive.  Couhiuki !■.■<.'  (,'r).<('„  v  d 
xock;  5  Q.  B.  542. 

Sendjle,  that  a  notice  of  trial  i»  not  irn-Jiu 
because  A.,  one  of  tw.i  partiier.s,  m  .itturiieva 
signs  it  as  the  pliuntillk' atturiuy,  altliiiii:;iii 
the  other  partner,  appeare.l  us  the  iitturiievii 
the  record,  there  having  been  iiiuinieitiHiiaji 
the  attorney.     Oumhhetal.  v.  Ilim,  '  {). 

A  notice  of  trial  signed  by  .iiienf  tHii|iartiiti| 
of  a  firm  of  attorneys,  tli.iugh  nut  Iiy  tlie])arai( 
who  was  the  attorney  for  the  iil.iiiitilt  .m  i 
record,  is  not  a  nullity,  but  merely  an  irTi,T| 
larity  which  can  be  taken  ailvaiitajjcuf,  ii'iti 
calculated  to  mislead.  Macaiihiy  v.  I'lMuA 
P.  K.  77.-P.  C.-Wilson. 

In  an  action  to  recover  a  balance  alleged  to  i| 
due  for  erecting  a  mill,  it  apjieareil  that  "Uti 
15th  of  September,   dcfeii.lant's  attmiiey,  nil 
resided   at  Sydenham,   received  imtiee  "i  trii 
for  the  27th  of  the  same  m.nitli,  anil  iiiitlielJlj 
wrote  to  infomi  the  defcn. hint,  wlmrwideJli 
miles  distant,  the  mail  going  .nily  mieeavee 
and  who  did  not  receive  the  letter  till, ifttril 
trial.      Contra«lictory  atii.bivits  were  niailH 
both  sides,  and  it  appeared  to  tlieuiiirtontl 
defendant's  affidavits,  that  it  was  imt  pn>W 
the  verdict   would    be    materitilly  reiliutil:! 
Held,  that  as  a  new  trial  cnul.l  .mly  lie  (Hlm 
on  payment  of  costs,  the  defendant  woull  a 
bo  Denetited  thereby,  and  rule  rcfustiL  Aij 
den  V.  Anchor,  6  C.  P.  517. 
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i/l'/",  "JO  (',    1'.   j-i    , 


ilict    may    lie  si't  ,uii|^ 
iL'vits,  (11'  any  imtKri 


of  trial  is  iii't  irn-iiij 
IJiirtULTH,  a.H  iitt'iMievd 


V ,  uiiititf  I'.'viiiK  proeco.le.l  to  trial  without 

rni.tix'  «i  trial  in  tlm  lir<.|Ksr  tiiiiu,  |>ru- 

,J""'*^  ,,,„,„  hi^  liaviiiK  11II..W-0.I    tho  .lufon.lftlit 

ir   *l  iiii'l  ''""""■  witli'Mit  nil  onlor,  tlm  vor- 

L'wiw  »«■•'  """'"  **■'"'  '''"'^''"     ''^"""'  "•  '""'"'"■'■• 

1. 1'.  t;4. 

,.■,,,,„,  „„tioi'  <-f  tri.il  ii*  irri-uuliir  .lefnii.laiit  in 
f  I  lUiiil  t"  «iut  I'cir  II  vunlict  iiml  llioii  iikivd 
I  n.'t  it  •  liiH  Mior.'  proprr  .Miiirmi  im  to  iik.vc  to 
1*^'  .„l>.  "the  iHiUco  l«,'f<>ro  triiil.  Si-i-Uii  v. 
b:,;,,J,/.,/..  HI,.. I.  !••.<!. -C.    L.  Clmml).- 


|,lMll. 

Whm,'  the  .ittnni.'y 

,,„f  ,.,;i,li,atiiiii  iviul  lictoro  NtirviciMif  iiotici! 
*,U  iuii  IV  "'•«•   attorney 
Ltitfn  attorney.  >.''ivc  iiolii'o  of  trial,  without 


far  |ilaiiitilT  (HimI  aftor 
NtirviciMif  iiotici! 
Ni^'iiin^  hiiiiBulf 


ruliliiaiii'ii 

ml  a  IK'W 
_,„u..  n  attorney.  I 

r,'itn.o  111  till'  a|i|MiiiitiiiLMit  of  a  now  attorntiy 
L'm-'  liffii  iirrviiiinly  givt'n,  thu  notice  of  trial 

L  *'t  ii-'iil''  "  '•''  '■""''*•      '"' ' '  ""'■  '"""'"'"!/>  ^  '•<• 
|(17-('.  L,  Cliaiiil).   -Kichnrds. 

WliiTO  imiiu'liiituly  after  appuaraiice,  the 
'  iitiif  scrvfil  the  iHMue  hook,  together  with 
[iiotKe  lit  trial,  ami  mil.se.iuiiiitly,  within  four 
iiiti'r  aii|naraiii'e,  defendant  gave  notice 
liitiiiK  his  lU'leiire,  which  notice  did  not  appear 
iiiiillii'  issiic  liiiiik  or  record  ;  -Meld,  that  the 
lincif  trial  waM  irrcg'dar,  i\n  the  notice  limit- 
I  tlic  ikfciicc  " a.s  rc^'ular,  and  should  appear 
■  and  lie  Hcrved  with  notice  of 
WhU,  <tnl.,  \'H\  I'.  .5-21. 


thi'  in.tik'  lioolv 
I    {'.riiii'^liiiii'  V, 

Wlii'ii  notice  liiul  hccn  uerved  too  late,  Imt 
omsi'  was  entered,  and  referred  hy  the 
V  at  nisi  prius  no  verdii;t  Iteiiig  taken  :  - 
1,  that  a  iJiotiiiii  to  Hct  aside  the  j)roeeediiigs 
t  111' iinilo  •.vithiii  the  lirat  four  days  of  the 
t  urn.    Alien  V.  lioki-.  'A  i\  Jt.  200. 

I'etia' was  given  for  the  '2Ist  of  Septenilwr 
iif  Octiilicr,  The  jnilge,  though  thinking 
iiiitiiv  irrcj^'ular,  declined  to  set  it  a^idc, 
ifirriiii;  til  let  the  [lartics  proceed  at  their  own 
II  Hhuiii'n  ir  it  (ll.  V.  <'<illlf  il  ((/.,  4  P.  U. 
Wilaiill. 

ITIi'  inscrtiun  of  the  'JikI  Septeinhcr  instead  of 
Inf  (ictnlicr.  as  the  day  of  trial,  in  a  notice 

I,  was    Held,  not  a  snlliciciit  ground  for 
;lhcsaino  aside,  ax  it  could  not  nii»lea<l 

iiiiants   attiirncv.      Bmi^-   of    Montiviil    v. 
,..«,  7  P.  K.  "188. -Ualtim,  C.  C.  .Ll'. 

M,  th:it  the  fact  of  a  difFerent  county  being 
UilastlievcMiic  in  the  copy  of  the  declaration 
*1,  is  1111  ground  for  setting  aside  notice  of 
iiir  the  emiuty  inserted  as  the  venue  in  the 
rati'iii  tilfil.  liniirii  v.  Bhickwcl/,  t»  1*.  U. 
('.  L.  Chamb.— Daltoii,  C:  V.  ,i-  P. 

II,  that  a  county  judge  h.is  only  power 
ferC.  1..  1'.  Act,  ss'.  10!),  120,  34  Vict.  e.  12, 
L  1(1  imiidse  teriiiH  such  as  short  notice  of  trial 
■itlu' party  applies  for  an  indulgence,  and 
Iniit  iiiiwer  to  make  any  substantive  or  un- 
Titi'iiial  urder  as  to  terms.  '/'cCKtiiii'lh  Sitit 
,v.  I'hil,  (i  r.   K.   2.")1.— C.   L.  Chamb.— 

,  that  whiTe  a  County  Court  Ciiso  was 
tiilie  tricil  at  the  sittings  of  Assize  and 
Pnus,  a  notice  of  trial  given  under  the  order, 
lilt  in  accordance  with  the  terms  of  the 
^,  must  bo  moved  against  in  the  County 
'  (hrk  V.  (Tiironl,  14  L.  J.  N.  S.  109.— 
>aumh.-Ualtou,  C.  C.  d:  P. 


Notiou  of  trial  wan  given  by  iniNtaku  for  thu 
llth  .lanuary,  iiuttfad  of  lOth  .Faiiuary,  liefeii- 
dant  did  not  appear  to  have  liceii  iiiisliMl  :  —  Meld, 
that  the  plaintiir  might  amend  under  the  Ad- 
miniHtratioii  <if  .luHtice  Act,  IHT.'l.  Muliiinv. 
ir.(/Vi,  (!  I'.  K.  -''.H.  ('.  1,.  Chamb.  K.dton, 
C.C.  ,(•  /'. 

Meld,  that  a  notice  of  trial,  given  pending  a 
rediearing  on  the  decision  of  a  single  judge  upon 
demurrer,  is  irregular,  and  will  be  set  aside. 
MfMiiAin-  V.  Kiii',1,  14  L.  .1.  .\.  S.  70.  ('.  L. 
Chamb,      Dalton,  r.  C.  .l^  /'. 

\  notic((  of  trial,  given  peniling  an  .ippcil  to  a 
higher  court,  will  be  set  aside  for  irrigul.irity. 
Ili>lilii-  V.    lh>li'H  I'tltriit  Slnl  Co.,  1   v.    It.   l.—C. 

L  Chamb,     Maltoii,  ('.  ('.  a-  /'. 

An  irregular  notice  of  trial  may  be  amnidcd 
nunc  pro  tunc,  where  it  is  shewn  that  the  party 
Herved  was  not  misli'd.  Such  anicndiiiiiit,  was 
made  where  the  notice,  not  served  till  .ifter  the 
jkdhiville  .\ssi/.es,  was  for  trial  .it  Itelleville,  in 
and  for  tlu!  County  of  I'rinee  Mdward,  00,  Ac., 
mentioning  the  day  lixed  for  the  assi/esat  I'ieton, 
in  that  county  whcn^  the  venue  was  1,'iid,    Wolbr 

v.  '/'<■;•;•//,  7  I'.   U.  :<40.     ('.  L.  Chamb,  -  halt 

C.  C.  ,i-  /'. 

Soo  McDirmull  v.  l^llii,//,  (i  1'.  H.  107,  p. 
3810. 


(f)  S/ior/  Xolh;; 

Where  defendants  liled  a  sham  demurrer, 
which  was  argued  before  a  judge  at  Cliaiubeia, 
as  a  ililatory  plea  ;  -Meld,  that  defendants  were 
still  entitled  to  short  notice  <if  trial,  nlthoiigli 
there  was  notsullicient  time  to  givi^  it  before  the 
next  assi/.es,  owing  to  the  delay  oeeasiomd  by 
the  demurrer.  Tnim-ult  vt  itl.  v.  (inlilii  < /  nl.,  H 
().  S.  138. 

Where  a  defendant  obtains  time  to  plead  on 
"thu  usu.al  terms,"  he  is  bound  to  takt^  short 
notice  of  trial.  Senior  v.  .Urh'irin  <■/  til,,  2  t). 
B.  05. 

A  person  obtaining  tinii^  to  plead^on  condition 
of  taking  short  notici;  of  trial,  i.s  not  compelled 
to  take  short  notice  of  assessment.  Wri'ihl  v. 
Mrl'/in-xoii  <t  <(/.,  3  Q.  B.  14.-). 

But  where  an  attorney  had  obtained  extensions 
from  time  to  time  to  plead,  agreeing  to  take 
short  notice  of  trial,  <ir  any  notice,  or  to  go  down 
to  trial  without  notice,  and  short  notice  of 
assessment  was  served,  the  court  would  not  set 
aside  the  verdict.  Williaiii'i  v.  /-i  c,  It'il/iiniin  v, 
Vaimitliirt,  2  C.  P.  1.". 

Notice  of  trial  having  been  served  on  defen- 
dants too  late,  and  there  being  contradictory 
statements  as  to  the  .■igreemeiit  to  take  short 
notice,  the  court  .set  aside  a  verdict,  and  granted 
a  new  trial.  Aniittriiinjv.  lU'itfuii  l/ij'e.  Ininrinirii 
Co.,  4  C.  P.  547.  See,  also,  .Siiii/h  v.  A.4;  5  Q. 
B.  497. 

The  plaiiitifTs  obtained  a  judgment  on  a 
specially  endorsed  writ,  which  was  set  aside  by 
judge's  order.  Defenilant  s  attorney  asked  the 
plaintiiF's  attorney  for  a  day  or  two  tfi  plead 
under  the  order — adding,  "l  will  take  any 
notice  of  trial.'  The  assizes  began  on  the  12tli 
of  October.     The  plaiiititTs  served  their  declara- 


t^i 


3811 


£ 

- 

'1*   . 

t' , 

)H.' 

j**, 

^b 

\ 

iifi' ' 

rf  .'>• 

1 

i 

liff 

- 

,  !  ' 

r    ' 

r 

t           J 

'1 


S? 


tint)  too  liitn  to  cotiipol  ))1oiiR  Ixiforo  tlio  l!itli, 
M'lu'ii  (lu'v  were  hitvciI,  litU,  Micy  ciiioroil  tlicir 
roi'Di-il  iiml  wiiitoil  until  (lie  Ttll  nf  Nfivmiilior, 
ni'iir  till'  t'lul   of    Mil"  anHi/cH,    wlii'ii   tlii'y    H'W 

liolii (  trial   tor   tlio    I'.'tli  :      lli'hl,    thiit   tlio 

It'ttiT  <li(l  not  olili  '<<  ili'I'i-niliinlH  to  lu-ci'iit  hiicIi  n 
notiiT,  mill  till' vcnlict.  WJIM  Net,  imiili'.  I'mriiltnl 
I'rriihiiit  11/    lliiilifhni    mill    liii'i ■itiiu'iil    Snriiii/  v. 

j/./V(o-.v,.;i.;»  I*.  1!'.  '.Mi.    q.  n. 

Till'  wonl.i  "  nliort.  iiotii'i'  of  triiii  if  in'ci'SHiiry  " 
Imvc  ccfrri'iu'i'  to  tin'  utiiti'  of  tlir  ciitiHi',  iinil  not. 
to  till'  convi'iiii'iii'i'  of  till'  |iiirtii'H,  ho  ilm  to  iiiltlio 
ri/.i'  any  unuri'i'Mx.iry  ili-lay,  I'vt-n  tlion>;li  llial. 
I'onvcnii'tu'i'  may  In'  an  to  llioir  aliilily  to  |iro- 
oiiri'  cviili'iu'i'  ami  |iii'iiari'  for  trial.  MfMiirrmi 
V.  flniii.l  Tni'ik-  I,'.  II.  Co.,  r.  1'.  II.  I'T'.*.  ('.  L. 
CImnili.      Dalton.  ( '.  <'.  .!■  /'. 

Si'i-  'I'l  rinii^i /li  Stilf  ('11111/111111/  V.    I'liiH,  (>  1'.  \{, 
'-Til,  p.  ;iSO!t. 


'2.   (\'iiiiiii.i.iiiiii  til  Hull/  Asuhm, 

Srtnlili',  tli.it  tlic  l.ii'iitriiant  (ioviTiior  of  On- 
tario, JUS  Will  as  till' ( Jovi'rnort  Ji'iicral,  lias  tlio 
]io\vi'r  to  is.siic  I'oinniiMHioiis  to  lioM  coiirtH  of 
assi/o.     liii/iiiii  V.  ,()»(;•  (Y  ((/.,•!•_*  (,).  II,  , "lit I. 


TRIAL. 

triml 


Tiiiil  III/  l^rorisii  iiiiil  Xofir 
S,;   ('.    I.,   r.    .1,/      /,'.   ,S'.   (). 
lias 


hi/  l>(  I,  iii/iuit. 
r.  .■>(',  .1.   .'ill.  I 


After  a  I'liiiso  lias  liccn  inailc  a  rciuaiu't, 
lU'fciiilant  I'annot  rule  tlii'  plaiiitill'  to  I'liti'r  the 
isRUi',  Imt  his  ]iroin'r  .'oiir.sc  is  to  tal'o  the  I'uiisi' 
•lowii  to  trial  l>v  |)rovi«o.  Iii<iilhiii  v.  Jun'is,  I 
g.  II.  ;«»<>.     .loni's. 

Wlu'i-i'tlu'  )ilaintiir's  attorney,  at  tlefeiiil.mt's 
roi|ii<'st,  eounterni.iuili'cl   notiee  of  trial,  and  de 
feiiilant's  attorney  ilnl   not  olijeet.  or  ufterwanis 
move  for  jililyinent  ;  — llelil,  tliat  the  case  eon li I 
not   lie   taken   ilowii  to  trial  liy   iiroviHo  at    the 


following;   assi/es.      /»ii 
Ulin'oH.  '.»  i).  H.  (i07. 


il,    Ihiriilsiiii   it  III.    V. 


l)efeiiil;vnt's  attorney  jjave  twenty  days'  notiee 
of  trial  to  the  iilamtiil'.  .is  nnder  Vhe't'.  I,.  I'. 
Aet  of  IS.-iti.  .s.  I,")l.  and  afterw.irds  )j;ave  notiee 
of  tri.il  liy  proviso  for  the  same  assi/e;i,  where 
the  I'laiiititt'  not  a|i|iearini.;  waH  nonsuit  I  : 
Held,  re^ul.ir.  for  the  tirst  notiie  was  11;. i.  one 
inteiuleit  liy  see.  I.M,  and  if  it  had  lu-eii.  defen- 
dants eould  still  uive  the  iioti.'e  hv  proviso. 
CiirMM//,;)  V.  .l/o,"'/(.  ,/  III.,  •_'  1'.  K.  'i.->4.  -I".  C. 
—  Hiehards. 

iK'feiidant  li.iviuj;  ijiveii  notiee  of  trial  liy  jiro- 
viso,  .■'.iiiniin;:  that  the  plaintitl'  had  made  default 
in  not  iiroeoediiii;  to  trial  within  due  time  after 
a  new  trial  oiilered — the  i|uestion  whether  there 
had  Ik'0'1,  under  the  eireuuiatanees,  a  default 
sueh  as  to  enalile  the  defendant.1  to  give  this 
notiee,  oonsidered,  hut  not  divided.  Stiniiiiir- 
rill<v.  Joy  (till.,  Ti  !'.  K.  144.  -I".  L.  t'hanib.  - 
Gwynne. 

(Jiia're,  whether  notiee  of  trial  by  proviso  has 
been  vholished  i  1  this  eountry.      /'/. 

The  provision  a.s  to  twenty  days'  notice  by  the 
defendant  to  the  jdaintiir  to  bring  on  a  ease  for 
trial  does  not  apply  when  the  case  lias  once  been 


Cnmernn   v.    Mlllni/,  ,s  I.  ,[ 
('.  i<.  Chnnib.     nnlton,  ('.  r.  ,(  /' 

Si-e.  Jalmi,    Millrr   v.     '/'/„    ( 


N.s 


fill/  of  /liiinilfnii,  17  ('.  I'.  51  i 


'I'lirnliiiii 


4.    Imiiir  Itiii,!,-. 

lii'liHiil  irith    till'   Hfiiliili/  mill  /iimiini  nf  ij    v 
I'rillM  h'rrnril,  thr  Hlli/li.'<li   /kvi,/,,-,   ',„  f^^      ',. 
,•(/>  mill  ililiviviiiii  /mill  r  liiiiil,s  m.il  /',«,(,.  ;„4, 
iiitiiiiliii'iil  liirv   III/    Hull'  ,'l,l  I,/'  ■/'   •/•   yy-,  ' 
III,   <:  S.   r.    ('.    <•.    ;.V.  H.   ..'il.!.   il  „',„'^,',.',„. 
tliiit  tlif   nriinl  mill  mil  ImmhIiiI,  Imi  ,1,,,  n 
fiiis.iiil  mill  nil/mil  "■•<//"■/•'(»  (/m7,i/-.(/ ;  „||,; III 
.if/iiiiiir,    III/    Hill,        '   Ciiiii-i   ,,i'  II    y    ,,  , 
/.S7'',  hiiir   hiHii:i  ivrrr   iilm/i.^li,,!,     Tli'm  riili 
III-  /ml II, I   ill  .W    V.    //.    ,;.';,    ,111,1   V,  (•   p 
Till'   /'iilliiiriiiil  (•((«.•(,    rililtiiii/  III  iHsiiv  /„„i(-, 
thii/    11;  r,'    ill    IMC,    iirf    llni-if,,,;    ,,„/i,  f,,, 
to.        See     Coiiiiiivrnal    Itmd-   v.    /,(,■  ,7  „|1 
li.  .1.  -M  ;  SkilHii/  V.  Mmniiini  ,1  „/.,  ,s  |^,|  : 
li,;i',n\.   IC/i/MS,   MM',   r.   |;t'7  ;   l!i,nlii,ii\'j, 
10  I..   .1.  4(1;  t'ltiiiiiliill  V.  I'lllil,  %  (I  1; 
WiI.hIi  ,t  III.    V.    O'/lriiii  li  III,,   •.>;•  u.  11  J' 
W'lilkriii  V.    l>iiiiormi.   ft  1*.  |;.  I1,S;('„ 
Umii'     V.      Ifiirrii,      lli.,     'Jl  1  ;     Mr/l,riit,ii 
Hlliott,    !»    I,.  .1.   N.    S.  'J.V.t  ;   lliinii  V   / 
I,.  .1.  N.  S.  'JT'.t. 

It  was  held  no  groiiiid  for  siltin),'  nsiil, 
diet,  that  the  issue  book  servnl  ii|iiin(|tt,n,y 
was  ill  several  respeets  iriTLiMlii'  imij  i|,ii„.|J 
and  ditlered  inaten.'illy  from  tlie  nisi  |.riii(T 
t'ord  ;  for  it  slionld  hive  lu'en  .irui'iiijoi,  mf 
a)i|ilieation  of  the  defi'nd.inl.  al  llir  phui 
expense,  before  heallowid  |||>'  |i|;iiiiiii|  t„ 
the  record  ;  and  not  liaviii;-  Huh  ip|i|ni,i,| 
eould  not  do  so  afterwards.  Iliiniiiiii„ii\ 
l.'iC.  I'.  541.  followed  in  fnuiiihi'll  y  d 
ItiC.  I'.  •.•S4. 

An  issue  book  shoulil  lie  ijejivi  ivd  Uh. 
with  notiee  of  trial  ;  but  the  ili  l;iiill  m  I'i 
only  an  irregnlarity,  and  ,1  iliLiy  in  w\ 
ag.'iiiiHt  it  w.'ii.  Held,  fatal  to  IIh'  ;i|>;'li<4l 
.M,H,oii  V.  niifii,  4  IV  I!.  .'IMS  ('  |,(li,if 
Mrajier;  A'lw.i  v.  Mel, mi.  (i  P.  K'.  II. 
Clmmb.      Dalton,  <'.  ('.  \-  /'. 

Held,  that  the  rule  of  II.  'I'..  ISTCal.. 
issue  books,  applies  to  aitimis  nf  ij('(liiirt;l| 
that  it  was  witiiin  the  autliinity  nl  IIi'M': 
make  sueh  a  rule.  Semhle.  tliil  llujiins 
may  now  be  servcl  at  .■my  tiiiii'  Hiiiiillni 
book,  nnder  the  former  praetire,  cMiilillutii 
servi'd.  Iliiiri.'i  v.  I'ul.;  7  I'.  1!.  "i -t'J 
tMiainb.      Dalton,  ('.  ('.  ,i-  /'. 


5.    Ihriivil. 
-11.  S.  O.  ,: 
(a)  S,',il. 
There  was  no  neoessitv   for 


[.svc  ('.  L.  r.  A. 


'llK   K. 


the  s".il  A 

court  to  a  record  in  an  outer  distriit. 
McGi-eijor,  Tay.  88. 

But  it  was  otherwise   in  tlic  Wmt 
McLean  v.  Ni'vkoh  H  oI.,  T.  T.  "i  *  li  ^ii'tl 

Xow,  hijlhe  C.L.  P.  A;  li.  S.  (I'.-aI 
ill  tlie  SiijM'rior  Ciiiirti  tli,'  nronl  "f  yi*l 
m'eit  not  I,,'  .sealnl. 


hsiit 


TRIAL. 


Inll,    S  1.   ,1,  N.S  f,- 
('.  C.  .1   /•. 

'I'll'      '''il'/ilPIVI'inli   nl 

r.  r.i  i 


(!•: 


Knl'i-iiuj  II III!   I'iImIii-j. 

A,'t,      n.   S.   i>.  r.  .Ill,  M.   .'4S, 


r, I  Hurt  V. 


.lifi'.i^. 


re  lliiok. 

ISM',  v.     /.'.(,  /Mirlihi  ifil 

ifih/   /"M'iJim;  111'  (/ii  \'j 

I.s/(   in-iirli'i ,  lis  (ii  rniil'J 

I II inks  lllill  i.«lli' /»«ll\  1 

/,■  ,;,;.;/■  v.  7".  ;>■>:, 

,     H.       .'".1,     i'    HIM   fJI'drfl 

1)/    III    siiiliil,  lull  »/mi,l,|| 
Cl'i  ill  '/'  i'/'II'h/  ;  illli/l»l! 

Coiir'   .'l'  //.   7'.  ,;>vj 

ttluilii^hi  il.     Tlii'i  I'li'i 

.  ,"..';.  Ill"/  .'»;  ('.  /• 

vllllillij    I"  '■'"'"I'  ' i''  1 

■!•     ^/ii  I'l  fori     im/i/  M'.r 

l/  /dlllil'  V.  ill'  il  111,] 
l/,iiiiiiii./  .'  III.,  S  1..  ,1,1( 
I'.  HIT  ;  ll'<nltun\li 
II  V.  /V"i'.  -f'  <)  11  .^ 
n.ii   lY   II/..   '.I'.H.i.  H 

.  .^  r.  i;.  iis;  i',.i,* 

»,  i!.V.t ;  //iiiiii  V.  /'..i,| 
iiiiiil  fill-  «<'ttiii({  imiiVr, 

liMlU  SI'I'VcmI    UlHlluIci* 

,'tw  ii-rc.mili''  iiii'l  'l''*' 
iiUy  Inmi  till'  mxi  I'mi! 
liMVi'  lii'i'ii  :viniMiilivi. "II 
,l,.r.'iiil;iM(,  at  (111'  I'tei! 
i1\,i\\.mI  till'  iiliiiiiliin.' 
,t,  liaviiiK  tluiH  ..liiivLii 
Uviinlx.  Iliirnmii<'«\ 
owi'il  in  ''ill"/''""  ^•'i' 

,1,1   1h'  .li'livi'ivil  KkJ 

1ml.   till'  ililiiiilt  iiil'l 

iiiul   .'1   ili'l'iy  '"  '"'f 

',i.  faliil  to  till'  ■.\\<'fi'i 

1!.  :WS    »'.  I.I'IW'I 

•  /,„i/,  <i  r.  It.  It  'j 
('.  .V/v 

1,.  c.f  11.  'I'-.  ISXaW'J 

(,,.  iirtliilis  111' i'jt'iH"«l| 

II,.  :\utliiintv  111  111"'"' 

's.'UiMi'.  tliat  till' jury » 

at.  iiiiv  tiiiii'  wWiilli'l 

hiu'ViM'i'i'ti''''. ''■'"''' l'"1 

l\ik.  7   1".  !!• 

('.  .1'  /'. 


.-■).    /.•.r-i.-./. 

./,'.  s.  "•  1'.  '"i  "•  ■'■•■'I 

(«)   .S'r.i/. 

lU'i'i'usitv    l''>''  tli^' "'•■'' 
ill  iu>  outi'i'  lUstint. 

rwi«o   in  till'."';''; 

r    />  .L./^'"^' '*''•*! 
','„n'/.^  //"'   -■'<''"•'' ".'•^'" 


'"''!i;'i/  »/i"//    '"    '■"'"'"'  "'    "".''    '"'"'    ''"'''".'/ 

,/„,/.<   /K.I''  /i'7'<i''i-  ''"'    ri)iiiiiiiii'iiiii   iliiil  Iff 

'  mill  I'll    I'i'i'l  riiiiniiii'iiiill    ilmj  hi j'nrr 

hill  III'   i"'^'l'    '"''II  /"■'■""'  "    '■"'"'■''  '"   ""// 

hi    iiiifiiil  nil' I'   ''"    ''""'  "'""''    I'liiili'il, 

,,,i,i, /',(,■/.«  i/i^''/""'''  ""   ii.ll''liii'i'   <"'  ""  llii' <'<'"■ 

/,,  S,    llf  Kll'l   ill   III  llll    "11.  1 

liiy  iiiiiItT 

r.  o. 


,,ii  .,f  IkiIIi  jiiii 

'  1,1,1  entry  iilli'i'  Mm  I'oiuiiiiHMioii  diiy  i 
i' „M  iirni't-i'''-     •'^"■''    """   "■    '•''>'">'"'•'< 
I  iiW;  //■I"/""""  ^-   """'•  "  *'■    "•  "'*•*'• 

\, |,M'<'l«iM»iiiK  ''"I'l  '■'•  »«''il«'"K  "'•'"'"  III"'  "'''''I""' 
;i,.,.,i  iliaiii'   a   ii''>i.""'t-      •'^''''  /''"'"'■'  '■■   ''•"' 

;,■,:»;.  It' -*'■ 

[iK't'i'iiilaiitliiiviiinlili'it  liiH  I'li'iiH,  t,li.i  pluintiH' 

II,,,  t,i  11,'is.M  liix  I- "''I  "'"I  ""•■  li"'li"K  II"'"' 

'  II,  „llj,.,.,  niii.siil   thi'iii    111  111'  I'lilcri'il  (111  rn- 
IV  mill   p:i"'«''l    •■'"■  I't'i'iifil  wit.li- 
ill    lliii    iiUli'f,    mill    t.i'ii'il 


riicord   aftiir  it   liim   Ik-ci     I'liirii'd. 

Cuiiiiii;  7  i).  n.  ;<«!». 

Ill  tlid  NIhI  I'riu  1  riii'iiril  l.liu  ili'rlariilinii  iiji- 
IHMll't'il  to  Imvr  liri  II  il>{llillHt.  .1.  II.  uinl  A.  If., 
liiH  wifii,  liilt.  Ilir  w  iIiIh  "  Inn  wife,"  were  KtnirU 
Diit  with  i\  )i('ii,  of  wliirli  llll  i'X|il,'iiiHliiiti  wiiH 
f^ivdli  :  llcjil,  no  (il>i<'rliii|i  aflcr  vrnlii't.  /fiiii- 
Iff  rl  lu:   V.   /Iiiiiltrri  ii.r.,'2r>i.l   U.   I  ■».">. 


(il)    I'liriii  iif. 


\VI 


ili'lit 


I  .III 


Mil'  |i 


L'liiitrlir  iilitaiiii 


Si'iiililii,  that   ill    iiiakiii|{    up  a  rcrni'il   for  an 
the    |iiaiiilill"n   witiirHKCH    iiiiii'd  '  anHCHMiiii'iit  III'  ilaiiiaj^i's,  altrr  |iiilt{iiii'iit  liaH  liri'ii 


ipI  lii'iii  iiit'iiii". 

,t  llll'  I'l'''''*    '"'"'K    ,       .        ,  

,,ii^..,  iiiiiK'li'iii"  having  lii'i-n  iiiaili'.      Ilii- 
.[  „.t  I'lfiilr  till'  |.ni('.'i'iliiiK.M  fill- im'Knlinity. 

►*i„„mv../i./iii.vi",  :i<>.  ^•-"•'•'t. 

[\Vliir('  till'  i.laiiilill'.  havilij?  Kivcii  miticii  of 
y  ili.liiiiti'iili'i' l>i-<  ii'i'iH"!  with  till-  I'h'i'U  (if 
III,',  II,  liini',  lull  ilil'ciiil.'iiit,  iiiitwitliHtaiiiliiij,', 
iltnuiilii  tiiil  if  hi'  ""'•'''  I'l'inly.  ••mil  lifter 

Sviiii;  ili'l.'ii'»''  .  , 

l,ii;iHi,'k,  lit  lastilctriniiiii'il  iidl  I"  (,'"  tii  trial, 
|w;i.^  ii'liisi'il  till'  I'liMtM  (if  the  day.  />iii' d. 
„„■.,„,■,/ V.  ('.i/././.i/i'<'i.  -lO.  S.  ••• 

hill  ill  ;i  I'liiiiili'.v  caimc  ii  rccdi'd  waHciiti'i'iid 
[lri;il  ln'fiii'i'  tlii't'ii!iiiiiiMni(in  (lav  nl  thc.'isHi/.cH, 

ulti'i'w arils   Hi'ttlcil    licfdi'ti  the   ('(iiiiiiiiMMinii 
,  till' iii!i.'<li'i',  11)11111  cdimiiltiiij^  the  t 'liiel  .Inn 

,,l  till'  Ciiiiiiiiiiii    rii'11.1,  refimed  to  iilliiw  the 

s  111  ciiti'l'iiii,'   till'    rei'iird     or    eoillimd    foe. 
K./m„  it  III.   V.    ll'/i./ii»,  H  I,.   .1.    7'-'.      ('.    Ii. 

Itlllll.       Illll'IIK. 

Vlinc  tliii   ii'i'iiiil   dill    nut    reach    the  asHi/.e 

III  111  tiiiio   til  he   eiitel'ed,    the    |ilaiiitiir,    iiii 

mil;;  tlull dm'  ililijieiiee  had    lieen  iiHed,  and 

tii  lu' iliil  nut  nrl  ildWii   to  trial   lielore  the 

,<.<i/('»  III' would   he  in  danger  nf  hiHiiij,' liin 

,  win  ,'illiiwi'il  111  change  tlm  veiiiie,  wi  an  to 

itiiiiliit  till'  .spiiiij,'  asMizc'i,  (III  jiayineiit  nf 

III  till'  day,  i'iisIh  iif  the   a|iplii'atiiiii,  and 

li'Xtu  cxpi'iise  (ii:i':iHidiied   to  defeiidant  hy 

jdmiKi'.     l.w'is  X.    Tiii/l„r, -l  {'.  \l.  'M.     (I 

Chaiiili. -.'\.  Wil.sdii. 


a  jiid^e'H  iii'der  tii  Hti'll<i'  niil.  the  plea  nf  iiini  est 
faetllin,  hut  piiKHed  IiIh  I'eeiiid  with  l.liil  plea  nil 
it,  only  annexing;  t  he  juiI^jo'k  (irdei'  tn  the  rei'ind  : 
Held,  that  llie  plea  xtill  reiiiaiiied  a  part  nf  the 
record;   and   tli.it    the    |i|aintiir    iiiiHt  pruve    tlm 

iidiid.    .Miiiii.tri  III.  V.  riiiii.-  ii  III.,  (id.  s.  :!:t. 


V'uI'dirt   net   iiMide 
priiiH  claiiHc  ill  the 


a  proper   iiihi 
d.   Miir/ihii  V. 


for    w.'iiit  (if 
iiieiird.      /'ill' 
MiUiiii:  ,1  III.,  7  Q..   r-    ."tl'-V 

'I'lie  f.u't  that  a  Ni..ii  I'riiiH  reenrd  ciintaiiis  ;i 
lilank  fur  thedaydii  which  the  court  ;!t'oiiiiiiiii'ed 
jild){iii('iit  on  the  (leiiiiirrer,  \h  no  gii m  I  for  Hct- 
ting  ilMide  ilic  iiH.'m'MHiiieiit,  nf  daiiiagi-.  Ilmiilili  I't 
III.  V.   h'ni,  7  ().    H.  'lOII. 


given  on 
lie,  liefori 


(e)  Allrrimj. 

iliri'i'tlij  elork  of  iiHsizu  refuBcd  to  rcwiivii 

rniini,  V'l'ausi'  it  had  lieen  altered  after  it 

mil  piissf'   at   the  crown    ollice,    liy   the 

JDlit!  uililiii);  a  Hiiiiititi^r  to  tlie  defendaiit'H 

laiiiliiitei'iii;,'  ill  the  margin  the  venire  liieiaH, 

Mirt  iiiiiili' a  rule  aliMolute  for  jiidginent  iih 

lii  a  miiii'iiit.     Ihiv  A.    H'ilro.i:  v.  JdcdIih,  .I 

1. 

Jicre  a  nisi  priug  record  some  days  after  it 
looiu'iiti'i'i'il  w.is  withdrawn  from  tlio  clerk 
liizdiy  till' plaintitl's  attorney,  and  altered 
put  leave,  hy  uddiiig  the  venire,  jiirata,  &c., 
Imirt  set  aside  the  verdict.      Umml  et  ux.  v. 

,7Q.  B.  I;V.». 
ecnurt  will  not  set  aside  a  verdict  heeanse 
liileut  dericftl  defect  has  been  altered  on  the 


leiniiri'cr,  the  niore  |iriiper  ciiiirne  would 

he  n I'd    in   iiiade   up.  to  tile  a  jmlg- 

iiieiit  paper  ill  the  ollice  ;  l>nt  if  tliiH  in  not.  ilnlie, 
the  irrgi'lirity.  if  hihIi  it  lie,  niii.'it  lie  tilicii  ad 
vantage  of   liefiire  daiiiagi'M  aHHcHxril.       I li. 

'IrcHpa'^H  for  lircaliiiii^  .iiid  entering  a  Malomi. 
'I'lie  declaration  tiled  and  served  ciiiit;iiiied  no 
Htatcincnt  that  the  salnuii  w.ih  the  plaintill  "n,  liiit 
the  Wdnls  "of  the  pl.iiiitill'"  were  imerted  in 
the  record.  I  (efcndant.'H  attorney  was  aw.ui  of 
thin  at  the  trial,  lint  v  n',  on  with  liin  defen  'e, 
and  the  pLiintilt  had  .i  verdict:  Held,  that  flic 
olijecti.in,  il  fatal.  wa.s  waived.  Ihit  in  aiintlii' 
part  of  the  dcelaralioii  it  wa.s  averred  tli  it  I  lie 
delendaiit  lirnke  divei'H  doors  of  the  pl.iii  t  11', 
lieloiigiiig  to  the  said  s'llnoii  ,  and,  Sciiilile.  tli.it 
this  would  have  I  "ii  .siillicimit  after  venli  t. 
Siiiiir  V.  .I'lhiiiiiii,  I   I'.   I>.   I.'ill.      I'.  ('.      Hiirn  ;. 

Ill  eji'ctment,  a  judge  at  nisi  priiis  has  pi.',' cr 
to  amend  the  recoi'd  hy  adding  a  vi^nirc,  .ind 
illHcrtili^,  '.'  di.lcH  ill  till'  111  it  ices  .11 1  lie  Xcd  til  I'll  to. 
It  in  !i  ..!i).  'tioli  to  the  recoi'd,  on  the  liarl  of 
a  ilefel!  (.lilt,  that  it  omits  the  entry  of  jiidgiiii  iit 
a-,  to  i.)  e  i.ndefendcd  part  of  the  land,  provided 
'  cc  ',aiii  the  isHiKr  raised  hy  him.  liiirriniiiii 
V.  /■.//.  l.'iC.  1'.  .Ml. 

Ihsiics  ill  law  li'iving  ariien  on  tlie  H.ime  iilead 
ingH  with  i.sHiies  in  f.iet,  the  forinir,  wliicii  had 
heeii  already  argued  hut  not  deterinii'ieil,  were 
omitted  from  the  Nisi  I'riiis  record  ;  Hidd.  an 
irregularity  in  (i:nittiiig  thij.sc  issues,  on  whicK 
contingent  dam.'kges  might  liavi;  Imicii  assessed  ; 
and  plaintiir  was  ordered,  afti^r  verdict,  to  uiu'IkI 
the  record  hy  inserting  them.  'I'lii.'  (piestion 
how  far  the  ,Nisi  Triiis  record  should  he  a  full 
traiiBcript  of  the  pleadings,  discussed.  li'i-niU 
V.  I'ltlniirel  iiL.r,  V.  II.  :W1.  1'.  (J.  .V.  Wil- 
Hon. 

Hein.'vrks  niioii  the  form  of  nnd  defects  in  the 
Nisi  I'riiis  record  iii  an  information  for  intriisioii, 
.See  Atlonie.yGmunil  v.  //iirriH,  .3.'J  i}.  IJ.  91. 
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}       , 
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l;:l 


I  i'm 


(u)    Vciiiir. 


TRIAL. 

the  terms  of  the  order,  so  hh  t 


|.Vf."',  /'//  ('.  r..  I'.  .!'•',  li.  s-  (>.  r.  r>n, «.  ar,!, 

ill  t/ic  ;•(  cnrd  in  iiiiij  niiisi-  <ir  (uiion,  no  other  rmire 
in  iircir-Mrii  lliun  "  T/iinf(tiv,"  dr.] 

Sue  as  to  the  former  pnictioe,  Jieattij  v.  Mc- 
Mii-I,rx  et  itl.,  T.  T.  '1  Hi  :i  Vict.  H.  &  H.  Dig. 
37.S  ;  lliimiltiin  v.  MrF<irl((iiil,  M.  T.  3  Vict.  15. 
&  II.  Dig.  -MS  ;  ('i,ll„'i-t  V.  Comirr,  7  Q.  15.  SHJt ; 
J/<iir/:!iis  V.  I'tiltii-sim,  l5y.lJ.  158;  Walkimx. 
JJuiwnui,  5  P.  K.  1 18. 


(f)  (^M.  )•  Omcv. 

A  new  nisi  jiriiis  reconl  was  allowed  to  he 
nmde  up,  the  original  having  hcen  destroyed  1)y 
lire.      W/iltf  V.  //iilc/iiii,iuii,  Tay.  .'Wri. 

Wlien  points  are  reserved  at  a  trial  and 
endorsed  on  the  record,  liut  tlie  jndge  makes  no 
entry  tliercof  on  his  notes,  the  record  nnist 
govern,  and  judgment  cannot  he  entered  until 
the  points  are  disposed  of.  'I'm/lar  v.  Ttiijlur,  i) 
O.  S.  48!». 

The  court  cannot  look  liehiml  the  record,  un- 
less where  tlie  ajiphcition  is  to  set  aside  the 
rcciird  itself.  An  ohjcction,  tlicrcfore,  to  the 
record  as  lieing  improperly  made  up  without 
proceedings  to  warrant  it,  cannot  he  entertained 
upon  an  application  to  set  aside  the  assessment 
li  damages,     (uiinlilr  if  nl.  v.  L'ltM,  7  Q.  U.  40(i. 

It  is  not  irregular  to  state  the  venue  in  the 
nisi  prius  iccord  witiiout  lia\  ing  stated  it  in  any 


j-rcvious  jiroccciliiig. 
J.   !!».-('.  L.  Chamh. 


/i'i;/(/(((  V.  SliiiniHiii,  (5  \j. 
ItciliiiLson. 


A  County  Court  case  liad  l)een  tried  at  the 
assi/cs  under  the  \.  .).  Act,  1874,  sec.  54.  The 
plaiutill'giit  a  verdict,  and  tiic  plaintiff's  attorney 
olitaincd  tlie  record,  '.•ileiidants'  attorney  ap- 
\wd  for  an  onler  to  lUlivcr  it  \\\)  to  the  Court  of 
(Queen's  I'lcnch,  to  euahh'  iiin.  to  move  against 
the  verdict.  Tlic  judge  in  eliainhers  held  tliat 
he  hail  no  jurisi 


,^^  ..•,,„  I 


11  :>;cl 


-O  coluiK;]  t;    1 
fendant  to  pay  the  plaintitl's  cii.stsnti   .' 
for  trial  while  in  ignorance  df  jt  tlur!!'^,'! 
were  of  opinion  tiiat  it  would  have  I  ' 
fair  to  have  exacted  the   payment  u\  o''  ' 
on  granting  tlie  order.     Apph.-.iti„iist,n'll;,  1 
trials  in   outer  counties  siiniiM  nut  )     '"* 
taiiied  in  chambers  at  Toniiitu,  ^ln,,,  .1"  '"'' 
are   just  coming  on.     JlrK,/,;,  y        '"'" 
(,>.  H.  (534. 

Where  the  ground  of  an  apphcati.,,,  t„,,„, 
a  trial  is  the  absence  of  a  witiitss,  it  is  ii,'t, 
cieiit  to  shew  that  the  ^^itlle.ss  j.s  miitfri'i' 
may  and  prohahly  will  give  inii,„it;,ut  tv  !i' 
or  to  swear  that  his  eviiUncc  will  |  ' 
ami  neces.sary,  without  sluwini;  tlmt 
a.ssist  the  ease  of  tiie  peiMiu  inakiii'  tl 
cation.  Kerr  v.  (Inoid  Tnmh  I;  \\  , 
H.303.-C.  I..  Chamh.     i<ia|„r.  ' 

'J'he  time  fi>r  plaintill'  to  liiin;;  tin.  j.,,., 
on  to  trial  will  he  e.xteiidcii  imdii' tin- - 
C.  L.  I'.  Act,  185(>,  upon  an  alli.lavit  tlutvli 

titf  cannot  procure  tlie  .'ittcinlaiK f  .-niitJ 

without  whose  testimony  ln'  caniuit  saiil 
eced  to  trial.  O'Knfi'  v.  0'Hi-i,,i  ,1  ,,1  J 
231.— C.  L.  Chamh.-  Ihiriis. 

Kemarka  as  to  the  power  of  tlif  jinl.,  t.., 
the  postponement  of  the  tri.il  of  im  in', 
issue,  where  tile  iiiter|ilcailer  ipril(..|-  ,||| 
he    tried    at   a  jiarticul.-ir   Niltiii"     //. 
liirhiu-iUvii,  W'l  {}.  I',.  -Mi. 

It  is  no  answer  to  an  .•ippjicatinn  tu  trvit 
in  a  County  Court  011  the  groiinil  tii:itii..,i;ii 
(juestions  of  law  will  aii.'-e,  to  put  in  ; 
which  are  properly  grounds  inr  pnst|»,|,i|||j| 
trial.     Mill/1,1/  V.' l/ol,i  ,/.i,  a  p.  1;,  hk; 
Chamh.--  Kalton,  C.  C.  ,c  /'. 


Held,  that  the   inahility  priiptilv  tn 
the  damage  to  the   plaintill   liinu  a  |nr<,i 
jury,    owing  to   a  sullicicnt   tiiiii'  ii,.t 
elapsed  from  the  recei|it  oi  iW  injiin.Mj 
ction  10  make  such  oi.ler.    The  |  eieiit  ground  for  postponing  tlie  triiL    y, 

i;.i:n- 


Couiitv    Court    jiidue    made   an    order    for   the  j '''•'"'    ••''■•'/"•»    /■'.     IT.  r,,..  i|  p 
delivciv  of  it  t..  tin;  clerk  of  that  e(mrt,   and    Chamh.— Daltoii,  C.  ('.  ,1/'. 


stayed  proceedings  until  next  term,  liiir/fij  v. 
Mi'/iii,  7  r  I!.  160.  t'.  1,.  Chamb.— Ualtoii,  C. 
C.  .1-  /'. 

Seo,  also,  Caiiiiifw  limjiii,  7  C.  P.  81,  p.  '2!)17- 

(i.   J'ti.tt/iiiitiiiij  Trill/  or  //I'liriiiff. 

[Si,    H.   S.   (>.   r.   Ml,  ^.    .'.-,!>.] 

(h\  putting  oir  till'  tiia)  of  an  information  for 
penalties,  at  delcudant's  instance,  the  court  will 
make  the  payment  of  costs  a  condition,  in  like 
manner  as  in  civil  cases.  Ii,x  v.  /r,t,  Dra. 
440. 

A  short  lime  hefort^  the  assizes  at  Kingston, 
ilefendaiit  olitaincd  from  a  judge  in  chambers  at 
Toronto  a  summons  to  )iut  oil  the  trial.  The 
lilaintill's  agent  (the  plaintill'  being  an  attorney) 
Mas  obliged  to  obtain  delay,  to  communieute 
with  his  priiiciiial,  who   in  the  meantime  iiiciir- 


The  trial  of  an  election  petitimi  .sliooll 
postliolied    without  the  appcil.iiit  !-li(«ii;f| 
cogent  and   almost  iinanswiralilu  grnuiia 
this  case  the   reason  given  w.as  that  tin  Lii^ 
aiit(!overnor  of  (hitario    was  a  iro 
material  witness,  ;iiid  that  lie  cuiilil  iii.||*J 
leave  Toronto  during  the  .sittiiiiisdi  tlnl 
of  .Assembly  :     Held,    not   a  .siiilnkiu  i 
Mclhmild  V.    Mr.\,il,l,.  I-J  1,.  .1.  .\.\ 
L.  C.  Chamb.     A.  Wilson. 

Held,  that  when  the  ori;;iiia!  huliliri.fil 
of  insurance  had  been  indicted  ini  arM>ii:t 
not  be  in  the   interests  ot  jii.--tiiT  to 
suit  by  the  assignee  of  the  policy  until  1 
criminal  trial.      W/ii/i  Imr  v.    Sni'i'wtUnt 
Co.    ttiiil    W/ii/rlilir   v.    l'/i,i  nil-  /((>«;'ii' tl 
L.  J.  iN.  S,   lU!).— C.    L.  Cliaiiih.    Iialwl 
,tP. 

The  plaintifli'  brought  an  aitimi  ma 
townships  for  not  repaiiiii},' a  I'MiI, ani 


red  costs  in  [ireparing  for  trial.  The  order  was  ;  was  pending  before  the  ('I'lirt  "i  .Ijf 
afterwards  granted  on  terms  of  paying  only  the  \  issued  a  writ  against  the  ilil'tinlaiili 
costs  of  tin;  aiiplication,  and  the  defendant  acted  same  cause,  to  prcviiit  the  Stiitiitf 'i 
upon  it  by  getting  the  trial  post[ioned.     Defen-    tioiis  running  against  iiiiii  in  cai"' ii  *l)ii 


daiit  had  given  no  notice   to  the  plaintill' of  his    held    that    the    to\Mishi_ 
intention  to  move.     'I'lie  ci^urt   refused  t:)  alter  ,  notice  to  proceed  to  tria 


WHO  II"!  t" 
lavih/lwiisfl 


m 

(o  as  tn  ccimiK.-l  1 

till".-*     l-MlStS  (if   (lt|-,;,-J 

aiii-i'  <>i  it,  tli(.Uj;l,  J 
wmil.l  liave  l^i,  ,  J 
:  \iayim.iit  dl  sik'i,  J 
Ali\illriltiimstui»,.t,|(J 
»  silnllM  lint  \k  ,.|,J 
"(inilltn.  wluMl  tllH  , ls.il 
McK'  ir.i'    V.  ,M..r:rt  I 
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time  f(ir  trial  wfts  enlarged 


ail  ajiiilRati.pii  to  [.mi 
f  a  witness,  it  i>  iinu 
;   witlifss  is  lli:ittn;il,  I 

give  illHiiiitillit  iv;.y 
tviiU'iKT  will  Ik-  ii  1 
lit    Nlicwilii;    tliat  :■ 
jitrsiiii  iiiiikiii-;  tlii  jJ 
(/   T,iu,L  I!.  \\.t.,.'\ 
I. —  l>ia|it-r. 

ff  to  lifiii;,'  till-  issue;. 
tumli'il  iiiiiU-i-  till-..-,. 
Hill  nil  alliiluvit  tkilii 
0  atti'iiilaii(-i:  III  a  mi-.J 
imiy  III'  cuiiiidt  sail!,  J 

'('    V.    O'lirii  II  it  nl,^'l' 

Hums. 

piiwi-l-  lit  till-  iilil;;i-t.-. 
till-  ti-ial  uf  nil  iuUijltJ 
rjili-aili-r  iirili-r  ilimbj 
^-iiliu-   silting.    A'-r'.; 

iinaiiiiliiMtimi  tntrvj^ 
11  tin.-  giminil  tliiit iiiMvi 
11  ariso.  tu  jiiit  in  ;.l 
;;riillllll»  till'   l"'sti«-!,uia 
;,,/„,/.s,  (■>  I'.  I!.  lOi. 

lility  iii-iiiiii-ly  t--:.; 
ilaiiitill  Inmi  iM'"' 
llii-it-iit   tiim-   ii"t 
|it  lit'  tin.'  i'ljii'J-  ''"I 
Milling;  till-  tii.il.    '')-< 

•  <•„..  i;  I'.  i;.i>-l 

■.  .1-  /'. 

timi  (ii-titi.ni  >li'''uli 
till'  aiiiii-llaiit  s!ii»;. 
iiiaiis\M-r:ilili'  gi'i'ii'-'l!.! 
i^ivon  was  tlwt  I 
tai'iii   was  a  iii-a's>irt| 
I  tliat  lii-i-iiuiillii.tlt-f 
^  tin-  sittiiiusiii  till 
]     nut   a  suilii-iiM  1 

,/,/,.  112 !,.  .1.  N.  s.  ii;| 

Wilson. 

tlieol'igili:illi"l''>'' 
i-ii  iinlu-tiil  till  iii>«'.'J 
osts  ot  jlistii-i-  t.il<i.-!f 
ot'  till-  viilii'V  until  ii!< 
;/(-/((((•  V.    .Vii'i" 

I'liiiiiiy  //iMii-i'-'ll 
i;.    L.  Cliiiiiili.    l'-J'"'i| 

luglit  !Ui  ai-tioii  uirt 
i-i-l.airiiiK  ii '"•"'•.''"'" 
,.,;  till'  t'l'iirt  "I  -^iil 
aiust  tlio  ili-l'i-nilJi'ti 
^.Vl-llt  till.'  Stiitiiti- 1-11 
,iiist  him  ill  >■'■»*''  "  **' 


^etiiiit."'"''. 
|jtiii-ss  within 
L]||,.  to  ill'  >>"' 


I'oile  to  iittoiiii  at  tlio  sittings  wtiicli  lie- 
'the  T  losilay  following,  but  failed  to  give 


|i:i  V 


Mi-Dwiiilil,  •-' 


not  in  general  bo  allowed  to  jirovail  after  such 
enlargement.  Tni/lor  v.  MrS'iitit  ul,,  ',i  L.  .1. 
131.— C.  L.  Chanib.— llagaity. 

On  aimlieatinna  for  writs  of  trial,  the  affidavit 
must  either  show  what  the  (ileas  in  tlio  cause  are, 
or  the  applicant  must  iirodiiiai  a  copy  of  the 
pleadings.  S/orkv.  Cruirfunl,  3  I-.  .1.  130. — tj. 
L.  (^hamb. — Richanl.s. 

On  applications  for  writs  of  tri.al,  when  tlio 
parties  are  pressed  for  tiiiii',  tlu'  jmlyc  will  in 
general  make  the  suiiinion!i  .•ilisolnte  on  n-tmii, 
instead  of  enlarging  it,  n'serviiig  leave  to  dcf'li- 
daiit  to  move  to  rescind  it.  /'rtn/iii  v.  Kirln/,  3 
L.  J.  134.— C.  L.  Chanil).     llichards. 

The  writ  was  not  granted  where  diHicult  ijuca- 
tions  were  likely  to  arisL^  on  tin;  trial,  and  w  hen 
the  nature  of  the  pleas  pleaded  adinitted  of  such 
being  the  ease.  S/mir  v.  JiiiriK,  'A  L.  J.  131. — 
(.'.  L.  Ch.anib.--Kieliaid.-i;  Liinilii/  v.  ItmiirK, 
//*.  1.34.— C.    ]..  C'hanil).  -Ilagai-ty. 

Nor  wium  there  w.as  a  dispute  as  to  the  nature 
or  legal  effect  of  the  iiistrunioiit  sued  on.     III. 

But  defendants  nien-ly  pleading  a  plea  w  hicli 

'il-'id,  wrilii  iif  trliil  and  |  might  involve  dillieult  (|iiestioiis  would    be  no 

objection,  unless  he  shewed  that  it  was  seriously 

intended  to  rely  on  such  pleas.    Tm/lur  v.  Mr.X'il 

el(il.,3  L.  .J.  131.    -C.    L.    Chanib.— Hagarty. 

For  other  decisions  as  to  granting  or  refusing 
writs  of  triiil— See  /iiuif:  nt'  Mmilrriil  v.  Jiiirritl, 


'StSl^^isionofthoCourtofAppJal 
r  ,    I,  V    77«-  Ciinioratiim  of  thf  Count i/  of 
fe"":-J,'il_  lOl.-C.  L.  Chamb.-Dalton,  V. 

'!i.l,„iii!li  as  general  rule,  where  a  p.yty  lias 
'lllil-nt  i-tloi'ts  to  obtain  the  attendance  of 
the  juiisdietion,  and  has  been 
tlm  costs  of  postponing  the 
will  Ik.' costs  in  the  cause,  still  where  the 
S  iuwrtaiiied  on  Sunday  that  a  witness 
V:i.s  lii"  iii'itl"-''"'   '^^■''''  t^'^'li'"^'*  *"  '"'''■  ''^''' 
1 11"' 

'"  „i  this  fact  to  the  dcfend.ant,  a  motion 
'  l.v  tlic  iil:iintill'  to  ])osti)one  the  hearing 
-ii'iti'il  imlv  on  his  imyiug  the  costs 
■'  •     •■    "Chy.  30-». 


J/< 


f- 


\.,\nUi]  i'l'itscA  .'■'•o'"   Siqii'vior  tu   County 
i'ourt. 

Ill)  ////  IIViV  I'f  Tniil  or  Imjiiir;/. 


Vii-t.  c.  !■<.  "■"• 

irrir  iiiilliorisi'l,  unilir  wliic/i  tidionn  <l> 
,i,:l  ill  till-  Siiiiii-ior  Court  for  iiii;/  ilcU  or 
J  nnl  fJ-o'idiiiii  .£.'■'>,  or  iuiionn  in  wliirli  tlir 
,iic,i^ii.ii-iii(iiiiril  III/  thr  xKjniiturr  '^f  ihfen- 
,,,.;„  irjiieh  oiil/l  iIki  "'(/'  ••'  ''''''"''  '"  '""  "■'"'<•.''-"'/, 
;,  Mill  iliiirii  for  I  rial  or  axwKtnienl  in  f/ir 
<il(';iirt.  Tli'i'<i'  luiiflmintx  irvrc  rcjii'olfd 
'.'!!  \'kl.  c  .'iS,  s.  /.''.  .S''»-,  ((/•<•»,  C.  .'.'.  r.  C.  r. 
;.'i;  <iml  III''  SlnluliK  lliiir  ri-fi-rml  to,  hi/ 
CiMilii  ('"lift  "uitx  niiijht  III'  hriiuijtit  in  the 
v,i- Cu'iirl.i,  iiinrkiiiii  tlir  />ii/i'r.t  " /nffrior 
yftioii."     Till"  "I'l'tiiiu    iron  ri'/ii'iilcil  III/  J,'l 

.'.  ».  .'i,  mill  II  'lull'    '"  '^rili'r  ri'ijuired  to 

m-li  ti-iul.\ 

Itn-  the  iledai'.ition  ci..::.!  -i  t'T.T  for  work 

hlmiir,  hut  the  bill  of  particulars  only  f  I!), 

Busi-  «as  liiiiuglit  within  the  limits  of  the 

I  might  be  icferred.     Martin  v.  tlwijunc, 

.  "AX 

ir'  f  I'liiu't  or  judge's  order  is  not  reiiuirod 
Iv  ;  "I  iiii|inry  to  a  Uistrict  (.'ourt.  Xortli- 
V  IIUI.  i;  .')  y).  M.  IJ.S."). 


3  (.).    H.   3".') ;  1 1 II  nil  r  v.    !>/■//< 


(,).   H. 


Moffalt  V.  Mi-Nah,  I  C.  L.  ( 'liaiiib.  !»S  ;  Ki}i[f.<  <  'ol- 
li'i/e  V.  d'anilili',  J  h.,  M  ;  /imlli/  v.  Cliarrlli/,  3 
L".  .1.  .32— C.  L.  Chiuiib;  HV»7o/ V.  Huf,  '/I,., 
1.33;   Muirhi'dd   v.  Mi-Cnirkiu,   1 1:,  131  ;   /.V."'// 


t  iif  iiiijuiry  to  a  District  Court  after  the 
■i  Ill-en  made  a  renuanet  at  Nisi  Prius  :— 
III. 


wiishilis 


wi  i-c  ii"t  i;i 


to  tiial  haviiit; 


Imlis 


int 

lllll' 

\,  n  .iiLii'. 

ilii.Livit  (Ml  which  an  ap])lication  was 
Ijfoi  1  writ  of  trial  should  show  where  the 
Jisliiiil.  IWill  V.  Smith  il  itl.,  3  L.  .1.  10  ; 
|t.//'ii'i'i'',  /''.,  11.— C.  li.Chamb. — Hagarty. 

li'tiiiii  nil  a  guarantee  is  not  within  the 

m(  III  S  Vict.  e.    13,  s.  fll.     The  statute 

iplii-s  when  the  production  of  the  doeu- 

yml  [iriiiif  of  sign.ature  would   be  per  se 

Ifai'io  i-viilence  ot  indebtedness.      Montj'ord 

\lrX,iii,ilit,  3  L.  J.  15.— C.  L.  Chanib.— 

I  actinii  on  a  guarantee  a  writ  of  trial  may 
iliiiiii,  if  the  defendant  have  no  other 
JDnthmi  the  mere  fact  of  the  iU.'tion  being 
"uniiitee.  Mncpliernon  v.  iiraham,  3  L. 
('.  L  Cliaml).— Richards. 

liiui-y  or  formal  objections  to  the  aflR- 
iflierc  the  ajiiilication  has  been  enlarged 
E  list  iiiy  for  obtaining  such  writ,  should 


V.  Hall,    11   Q.  B.   3.-)(;  ; 
Mvr,  2  C.  L.  Chanib.  .VJ. 


Miirlaiiil  1 1  al.  v.   Il'- '/- 


(b)  Ihj  Judi/i-'ii  ordi  r  inidi'r  ,'.7  Virt.  c.  4-'.  n.  4, 
(now  /{.  S.  It.  c.  4'J,  H,  HI.) 

Held,  that  to  w.arrant  a  judge  of  the  Sujcrior 
Courts  in  referring  .-i  cause  for  trial  to  a  jinlge  of 
the  County  Court,  the  w  rit  must  not  luily  be 
issued  from  but  venue  h.id  in  the  county  to 
which  the  reference  for  trial  is  rciiuircd.  Where 
a  defence  is  (Uie  not  lueicly  for  time,  it  m,-iy  be 
doubtful,  particularly  if  theaninuiit  is  large,  if  n 
judge  would  direct  the  trial  of  the  issue  bel'oro 
a  County  t'ourt  judge  against  the  wish  of  tlio 
defendant.  Jioiillini  v.  UiilUin,  7  L  .).  I.'')!. — C 
li.  Chanib. — Kichards. 

Held,  that  the  judge  of  the  County  Court  lias 
power  to  allow  pleas  to  be  added  in  eases  sent 
down  from  the  Superior  Courts  to  be  tried  by 
him,  as  well  as  in  actions  cdiiiiiieiu'ed  in  his  own 
court.     Kiny  v.  illasxjord,  1 1  C.    1".  4!K). 

Where  a  record  had  been  entered  at  an  assize 
and  m.ade  a  reinanet,  it  was  Held,  that  so  lo'ig 
as  the  order  for  a  reinanet  remained  in  force,  tlio 
cause  could  not  be  sent  to  the  ( 'ouiitv  Court  for 
trial.  Adamn  v.  Urii-r,  W  1".  H.  21)0.-1'.  L. 
Chamb. — Wilson,  J. 


(c)  Uw'er  .33  Vict.  ,•    <J,  n.   17,  O.  Th,'  Lair  /.V- 
forni  Art,  JSdS,  ( now  1{.  S.  U.c.  l,'.i, 
a.  ,11,  I'l  neq.) 

The  entry  recpiired  by  sec.  17,  and  schedule 
A,  to  "  be  made  in  the  issue  and  subsciiueut  pro- 
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cccdiiigs"'  when  it  ia  desired  to  try  a  Suiierior 
Court  ciihi'  at  ii  County  Court,  was  autliuiout  if 
nuulc  on  tlie  i.sHUe  )Miok  in  plaue  of  the  venire 
fauifta.  U'tilktm  v.  Jhinucun,  5  P.  R.  118. — C. 
L.  Clianil).  -  A.  AVilson. 

Under  sec.  18  judfljes  of  the  County  Courts 
can  try  casus  hroiiglit  down  from  Suj)erior  Courts 
witliimt  tliL-  iutorvinliiin  of  ii  jury.  Cimhnmn 
(I ill.  V.  Ji'<iil,  5  r.  K.  IL'I.  -C.  L.  Chumh.— Cult. 

I'ndor  see.  17  no  caso  ciin  lie  taken  down  to  a 
County  C<)Ui't  for  trial  uidiss  tin;  amount  is  aacer- 
tainod  l)y  thii  signature  of  defendant- or  "  liqui- 
dated" in  tile  same  way.  Mr/'/nrsaii  ct  nl.  v.  Mc- 
J'/i,iM,m,  5  I*.  K.  -JW.  ■  (.'.  L.  Chaml).— Calt. 

A  note  made  in  the  United  States  and  payable 
in  American  curreney,  is  not  an  amount  li(jHi<la- 
ted  or  ascertained  by  tiie  sij^naturo  of  the  defen- 
dant, so  as  to  entitle  the  party  suing  \ii)on  it  to 
avail  himself  of  .'t'J  Vict.  c.  (i,  8.  17,  O.  Ciin/i- 
via II  ,/  III.  V.  /!<!,/,  '20  C.  V.  147,  and  in  Cham- 
bers, .T  1'.  K.  I-Jl.  -C\  L  Chaml).— (Jalt. 

It  is  no  answer  to  an  applieation  to  try  a  cause 
in  a  CoJinty  Court,  on  the  ground  that  no  diHi- 
cult  ([ucsticus  of  law  will  arise,  to  jmt  in  alKda- 
vits  wliieh  are  projierlv  grounds  for  postponing 
the  trial.  Milrhill  v.  'l!<>l>n-ls,  t>  1'.  |{.  100.— C. 
1,.  Ch.iinb.-    Dalton,  ('.  C.  .I/'. 

llidd,  in  a  ea.se  proper  to  be  brought  down  to 
the  County  Court  by  tin!  Law  Ueform  Act  of 
LSCi.S,  and  when  the  entry  under  Form  A  is  omit- 
ted from  the  issue  book,  'ut  notice  of  trial  is  for 
the  County  Court,  that  the  omission  is  not  pro- 
jicrly  a  ground  for  setting  aside  the  issue  book 
and  noti'.'e  <if  tri.il,  but  tliat  the  plaintitt' will  be 
allowed  to  amend  on  payiiicntof  costs.  MrDer- 
■iiiiili  V.  tlllkit;,  '.;  r.  1(.  107.  C.  L.  Chamb.— 
Morrison. 


8.  Jft'J'crriiKj  Ciiiiwi  J'riHii    fiiiiiily  Court  (o  Sii- 
litviur  (uiirf. 

[Ciiihr  flir  /.'.III-  Itrfnrm  Art,  ISCS,  .t2  Virt.  c.  G, 

K.  17,  III  il .!~  Vict.  r.  7,  M.  ■'>() — Xuw  R. 

S.  ().  C.  4!),  n.  ;l.>,  vt  neq.] 

Hehl,  under  the  I«iw  Keform  Act,  18(!8,  s.  17, 
sub  ss.  4  and  Ti,  as  amended  by  the  \V.\  Vict.  c.  7, 
U.,  this  being  a  County  Court  ease  tried  at  the 
assi/es,  tliat  tiie  motion  to  arrest  judgment  was 
jiroperlv  made  in  this  court.  Kilmiimlx  tj,  t.  v. 
JlofH,  3r»  (,).  H.  4'.t">. 

Issues  in  partition  suits  are  within  sec.  17, 
subs.  '1,  O.  SyiiiiiiiilH  V.  Si/iiii.mln  H  al.,  20  C. 
I'.'-'Tl. 

Where  a  County  Ciuirt  cause  ia  entered  for 
trial  at  the  assi/es  under  this  act,  the  jurisdiction 
is  the  same  omy  as  if  it  had  been  trie<l  in  the 


the  caso,  aa  coram  noii  judice,  but  nierl'  I 
aside  the  verdict  without  co.sts  I'nii  -^  ***■ 
Maymlk,  21  C.  P.  310.  '    '""»"■'" -* 

Where  a  County  Court  case  has  V.t;ii , 
to  be  tried  at  the  Assizes,  an  ii|i]ili(;.itj,,,  "I 
aside  the  notice  of  trial  imiNt  In  iiiui'.t  i  Tj 
County  Court.  Cliirl:  v.  <'liili,nl,  '  \>  \>  .,1  " 
C.  L.  Chamb.— Dalton,  C.  r.  ,i  /'.     '   ''      ~ 

See /iio-A'v  V.   .V/7;ic,  7  P.  It.  KK),  p,  km.-, 


lirtftell 
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9.    Trial  irithniil 

See  a  L.  P.  Act.~n.  S.  O.  r.  .:-.,  ,,,.   ,;, 

On  error  from  the  County  ('diirt.  it  .I'li, 
by  the  record  that  after  is.sue  jdiiud  a  \',  J  t,, 
was  awarded,    and    then   the   postoa  statii 
agreement  by  the   parties  to  Icivi-  tlio  ,  v 
the  judge,  the  decision  to  be  IimiUi.i|  nimn i-iij 
verdict  of  a  jury.     Afterwai.js  it  wus  .iit.; 
that  "the  sai(l  judge   has  ilit.niiiiuil,  aii.ltj 
court  is  of  opinion  and   has  onliriil.  '  tl  ifi 
defendant    shouhl    pay    to   the   [iliintili 
named.     Then   followd    an  ciitrv  nf  iii,|  nij 
for  that  sum  and  costs:     IbM.  tliittli 
inent  was  erroneous,  for  no  venlict  wiisiiimii 
or  entered  to  supporu   it.     <,''i;i  re,  windnni 
judge  ha<l  power  to  ilirect  a  veiilict     ,/„ 
.Smilli,  23  Q.  R  48.5. 

Per  Patterson,  J.,  the  legi.slaturt- diili,, 
the  .'13  Vict.  c.  7,  s.  (i,  ().,  iuttml  tin'  churt.i 
motion  against  a  verdict  given  by  a  jinl-,  i; 
court  in  which  the  action  is  biMij;lit,  t.ult 
upon  the  evidence  (jue.stioii.s  net  disiiinsulU. 
or  decided  by  the  judge  at  the  trial.  Li«r'^ 
liiitlihun  ft  al.,  ;J8  t^.  15.  •.'.'>".. 

Semble,  that  notwithstaihliii^'  tln'  ,'i2  Viotj 
0,  8.  18,  a  judge's  decision  mi  I'acts  is  t"  wl 
gartled  dittereiitly  t:-om  the  liiiding  Ht  niJ 
Smith  V.  Jlitiiiiltuii,  21t  (I  1!.  \m. 
Scott  V.  JJiiit,  38  ii.  B.  :iO. 

Held,  that  on  the  ii<'ariiig  of  an  a|i|ii;ilt.ij 
.Sessions  from  a  conviction  riidir  .')•_'  \i,t 
s.  "23,  for  selling  liipioi.  .•i.t'ter  T  \k  in.  ni.v 
day,  it  is  irregular  for  the  c!i:i,riiiaii  tn  i 
jury,  or  to  receive  depositiinis  n'  witiHvttl 
evidence,  but  this  is  not  gmuiiil  foi' 
tion.  //(  re  Jirowii  ami  Wallnci ,  8  L.  .1.  .X.S.I 
— C.  L.  Chamb.— Calt. 

The  I,.aw  Keform  Act  of  ISCH,  ;)':Vk: 
sec.  18,  sub  8.  3,  <>.,  enacts  tliat  it  sliallli. 
peteiit  for  the  parties  at  atrial  tiii'uiisfiittlull 
I'oticefora  jury  shall  be  waived, -iiiil  tluo;wir 
by  the  judge,  "and  toeiidnrse  ,i  nuiiKinir 
such  consent  on  the  nx'ord  ;  ainl  tli.T.  .j.  ii 
judge  shall  try,  itc.  The  pl.untiir  \a\  , 
notice  for  a  jury,  but  at  the  trial  tln'  m 


County  Court.      Where  in  such  a  case  therefore    i)oth  sides  waived  it,  and  i'e(iiii.-'t(il  tli. 


i-j 


the  title  to  l.inil  came  in  c(uestioii,  and  a  verdict 
was  entered  for  defendant,  :-Hehl,  that  the  pro- 
ceedings were  coram  iioii  judice,  and  the  verdict 
was  8ct  aside.  Wctherall  v.  Garlisto  et  al.,  30 
y.  H.  1. 

In  County  Court  cases,  where  there  are  isaucs 
in  law  and  in  fact  upon  the  same  record,  thia 
act  does  not  authori/.c  the  issues  in  fact  to  l)e 
tried  at  the  .assizes  ;  and  where,  after  a  trial 
under  such  circuinstances,  ac'ise  came  before  the 
rourt,  on  motion  ngain.st  the  verdict,  the  court 
refusctl  to  pronounce  judgment  on  the  merita  of 


try  the  case  which   he  did.  and  tniiiii 
plaintifV;    but  no   meiiioiaiidimi  was  a»i 
On    objection    by    tin;    iilaiiitill    ti  flu  ; 
authority  to  try—  Meld,  that  tlie  r  "ri 
be  amended  by  the  juilge's  nutes  wiiidisl^ 
the  waiver  and  consent,  ami  the  iiuln^M 
the  memorandum  nia<''e  muie  pni  tuiu'. 
V.  Cawphell,  31  Q.  B.  o84. 

Under  the  Administration  of  .Iiiot: 
1873,  a.  1(),  it  is  not  incuiubent  on  it' . 
try  any  e(pii  table  issues  on  the  riciini  in 
but  he  may  direct  them  to  be  trial  !iv.' 


Ill 


iilii'f,  lint  nieri-ly  ^1 
coatrt,     y'.i/(jj,i,V  V 1 

[jase  has  \)een  iliriTtoll 
,  ;iii  iiiiiili(:iti,iiV,,J 
iiiu>t  lie  luaik'  l,i;l|II 
'/;//o,'./,  7  1'.  l;. ;(..«,  _■ 
.  r..i/'. 

r.  !!.  liH),  ji  M\ 
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ml  II  .hirij. 

(>.  '•.  ■'•:  .<•••.  :: 

iity  t'lMiii,  it  :ii>|nap 
insiu-  jiiim:il  a  \iii.  in 

1     till'     llUStua    Stiltn 

■8    t(i   Iriwr  the  lii-c  I 

,(>  lit'  Innkl'll  Ulllill,l,-ti< 

.I'l'Wiiiils  it,  was  r\it.'a 
iiiH  ilctcniiiiu'il,  aiiiltj 
,   li;\s  (ii'iliTi'il. "  tl.ittlj 
to   tla'   \ilaintiti 

i      [111    Clltl'V    lit    jll'l.lllJ 

j:-^lUM,'tliatt!i.-:J 
r  no  viTilict  wamlirntj 
it.  (jiiiii'ii',  wlidlnrf 
•OL't  !i  vci'ilii't.    J'««<\ 

w  li'ginlaturu  iliilu.t,! 
().,  iiiti'iiil  till.'  oiiirt./ 
it  givoii  liy  a  juili'- 
ion  irt  liii.u.L'lit,  t'liuii 
itioiiHiKit  ilisi-U>>'ill-,:| 
c  iit  tlif  trial.  !.'■■' :■ 
i  -J.")".. 

liHtamlini^  tin'  IVi  Vki| 
■isiiiii  oil  fac-'t'^  is  t"W 
nil  tlu'  tiiuliiif; 

!t  ti.  IS.  :i'.)t. 

■iiviii^'  of  an  aiiiii:il;.)l 
I'tioii  r.uiii'i'  li'J  Viit. 
11. ■   I'.l'ti'i-';  V.  m.  "1.^1 
)!•  tlio  I'lin.riiiaii  til 
H»o»itioiis  11''  witiUN'dl 
iiot  ^;roiiiiil  fill'  i'  !''"«f 
/  )r,(//,(.',,8L..I..V^.j 
t. 

\,'t  of  iscH,  :v:  Vi. 

•nai'ts  that  it  skill  l-u 
at  atrial  tiu'i'iisHittbJ 
If  \\aivMl,:iiiilt!Kii.^i^ 
iriiilorsi'a  imninrii;': 
,viii'il;aiiiltlii'ri..iin>  . 
I'll,'   vl:iii>''i"  \a\  .ij 
at  tlu'  trial  tlic  >'iii:i  ' 
ami  rciiui^tciltlii;; 
ho  cli.l.  ami  f"«"i  ■ 
nioraiiiluni  wa"  ''■' 

jilaiiititV  til  till 
1.1,  that  th.'  r:  uni 
juilgc's  notes  *i"i-''  ■ 
nt,  and  tlie  iiiiIh^"! 
i.le  iiuiK'  pni  tiiut.   "' 

584. 
.istration  of  •l'"''' 
incuiul)i;iit  wi  "■ 
lies  on  the  recuni  ii" 
them  to  1)0  trial  I'v- 


[See  K.  S.  0.  c.  50,  RS.  257,  258.] 
I  ri  1  r  miilf  to  scn.l  a  case  for  trial  by  a  judge 

C'^X  :!'i  ^-'^t-  -  ?•  «•  '«' '"  ""'."tu 

■  t    nilwav  ioiui«aiiy  for  neKligciicc  in  kill- 

""  ws'  hy  ii  '•'•''"  '■**  **  '■"''*"  «'■<»»'»"«'  *''« 

I'viiii'  ciiRi'  ilisagreo.l,   ami  on  the  Becon.l 

„,„l"i  v.'iilii't  for  the  i»laiiititT  which  was 

,<  coiitiarv  to  law  and  evideiioe.     xMi-. 

■■'V/v  '.Via/rV  Tronk  A'.  H'.  (,V,.,(;P.  R. 
,:  (_  chiiinli.  — Dalton,  r'.  <'.  .t'  A 

■i    ,1  u'li-  fi"'  liit:''^'!'  "f  warranty,  and  for 

*    „.,,'r.8ontation.  on  the  sak^  of  a  steam  ves- 

<t,iliiri">w<r  and  speed,  the  clerk  of  the 

.iiiiK'lii""'"'"'-  aiting  under  see.   18  of  the 

1,    y^.f  „f  IST.'t,  directed  the  case  to  be  tried 

LriiJL'c  witiioiit  a  jury.     On   motion  in  term 

n'  isiile  hii«:li  order  :— Held,  that  the  clerk 

,.,wirto  make  it,  and  that  the  court  would 

imt.ifeie  with  the  cscrcise  of  hia  discretion. 

'r;/v.7V;r,/,L>5C.  I'.  44:». 

wliither  when  there  are   legal    and 


juKIl' issues,  the  whole  case  is  not  proiiorly 
i  withiiiit  a  jury  ;  but  the  fact  that  Miieh  a 
111.  Iieoii  trieii  hy  a  jury,  is  no  ground  for  a 
tri,il,  where  the  verdict  iw  unobjectionable 
till'  ciileiiee.  (,)Hiere,  also,  whether  in 
;;o,isi.'  the  juil.Ke  may  ""t  call  a  jury  to  try 
Ijo'il  issues.  Soe  per  <i\vyniie,  J.,  in  Wrliiht 
'iluUuil  liixiimiiir  Co.,  -Ji)  C.  P.  •JrZ\,  at  p. 

|l:,ri'  the  trial  of  a  cause  begins  and  is  en- 

J  into  with  or  witlioiit  a  jury,  as  the  ciise  may 

litiimst  lie  liiiished  in  like  manner,  unless  by 

iei!t. if  parties.    In  an  action  of  trespass  ((ua-'re 

(iiii:  h\pt,  the  trial  was  comi.i'-nivd  with  a 

liiitiin  ohjeetiiin  of  a  technical  character 

,Mwii  taken  liy  defendants'  counsel  to  the 

irt "s  eviileiiee  of  a  title  deed  otl'cred  in  re- 

I.  the  learned  judge  granted  an  .adjoum- 
HiKiiiililehiiii  til  euro  the  defect,  discharged 
kirv,  ami  afterwards   resumed  and  linished 

tii'so  without  a  jury.  The  defendant's 
I.!  iilijeeteil  to  the  discharge  of  the  jury, 
niitiiuu'il  to  aet  in  the  ca.se  without  further 
Itiiiii  and  the  plaintiff  obtained  a  vei-dict  : 

II,  that  the  eouise  pursued  was  unauthor- 
fj  hut,  Senilile,  that  the  defendants'  council 

iliii-with  the  defence,  and  taking  his 
Lut  11  venliei,  had  wjiived  the  tdijection. 
|ii,i  V.  .1/.  •■  ■<>ii";i/iii  ,1  <(!.,  I'D  C.  I'.  503. 

r.ittirsiin,  .1.  A.     In  the  absence  of  .an 

ilirectien  hy  the  Court  of  tlhance-y,  the 

biiit  fiiini  that  court  to  a  court  of  law  may 
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10.  Cdiiiliirf  of  Caiisen. 
;i)  I'mdidiioii  of  Emlencp, 

I'l  in  eiwe  of  fraud,  the  court  will  seldom 
|tri  with  till)  diseretion  of  a  judge  at  Nisi 
|iiihuhliiig  a  plamtitrto  the  case  which  he 
lovol,  ,ittor  defects  in  hia  evidence  have 

Icmteil  out.     Armour  v.   PhUlijiii,  i  (i,  ii. 


Notice  hiul  been  given  on  a  ]trevioU8  day  of 
the  assi/.ea,  that  parties  to  the  record  wishing  to 
give  evidence  must  not  remain  la  court  during 
the  examination  of  the  other  M'itnesses  ;  and  the 
judgo  rejecteil  the  evidence  of  a  defendaiit  for 
disobedience  of  such  notice  '.--Jleld,  that  he  had 
authority  to  do  so.  Wlnli'r  v.  Mi.r<:r,  10  (,>.  H. 
110.  Rut  it  was  held  otherwise  in  Slnirlntn  e  t 
lu:  V.  Joiicn,  .3  C  P.  253,  and  in  Mor/urlonf  v. 
Murlin  it  III.,  3C.  P.  (14. 

[See.  now,  K.  S.  ().  e.  50,  s.  200.] 

At  the  trial  the  learned  judge  having  declingtl 
to  aUow  a  witness  twice  called  in  the  progicss  of 
the  suit  to  be  recalled,  or  to  wait  for  the  ])0!^sililo 
arrival  of  another  witness,  the  court  rcfiisod  to 
review  the  exercise  ot  his  di.scretion  in  so  doing. 
(llm.Hoii  v.    iVil/iiim-i,  '27  <-'.  P.  !).'{. 

'I'he  court  will  not  review  the  discretion  of  the 
judge  at  the  trial  in  receiving  evidence  to  I'on- 
tradict  a  party's  own  witnesses  as  being  adverse, 
nor  in  receiving  evidence  on  tlie  part  of  the 
defence  after  tlie  chise  of  the  phuntill's  ca.se, 
even  though  for  the  purpose  of  corroborating  the 
defence.  J/irhfrt  v.  Tin-  McrcmitUr  I'irr  In.Hiir- 
unci-  Co.,  4.3  y.  B.  :t84. 

.See,  also,  "  Kvii.kntk,"  XXll.  p.  i;J!l!>. 


(b)  Jtiijlil  iif  liiifiinihiij. 

The  court  will  not  entertain  an  a|ipeal  from 
the  county  court  upon  the  (|iiestion  whetlur  the 
plaintitl'or  defendant  was  entitled  first  toaddiesa 
the  jury,     llantiiiiit  v.  Enrmxt,  7  ^i-  \'>.  o'JO. 

A  new  trial  will  not  be  granted  for  a  misdi- 
rection as  to  the  right  to  begin,  unless  it  appears 
that  injustice  may  have  been  occasioned  by  it, 
McDuiialil  v.  Mv  1 1  ill  ill  ft  ii.i\,  12  (,>.  15.  .'lO:!. 

In  an  action  on  a  tire  policy,  the  only  jile.i  was 
a  further  insurance  etieetcd  by  thir  phiintitl", 
without  notice  to  defendants  or  endorsement  on 
their  policy,  on  which  issue  was  taken  ;  and  at 
the  trial  defendants  admitted  that  if  tlu^y  slmnld 
fail  to  prove  their  defence  the  iil.iii'till  would  bo 
entitled  to  a  verdict  for  the  full  amount  insured  ; 
-Held,  jier  Kobinson,  ('.  .1.,  that  they  were  en- 
titled to  begin.  JorilllH  v.  '/'/((•  EqH'italdr  iiisiir- 
iDirr  Co.,  19  {).  n.  250. 

Tn  an  nction  on  a  foreign  judgment,  if  the 
judgment  is  not  impeached  or  denied,  it  is  priiiiiX 
facie  evidence  against  the  dcfenilant.  In  an 
action  on  a  judgnu^nt  olitained  by  plaiiitilt* 
against  defendant  in  the  I'nitcd  .States,  di-feii- 
daiit  pleaded,  I.  '!'hat  the  judgment  had  been 
recovered  for  m<>i!"y  alleged  to  have  been  paid 
by  ])laintitl'  for  the  use  of  the  defendant  ;  and 
that  he  was  never  indebted  as  allegcil  ;  2.  Pay- 
ment before  judgment  :  -Held,  .1.  Wilson,  J., 
diss.,  that  the  onus  prob.mdi  was  mioii  defen- 
dant, will  .lagbt  to  have  begun,  iiiid  that  having 
refused  to  do  so  a  verdict  was  properly  entered 
for  the  plaintiff.  Miuniinij  v.  J'lioinpKOii,  17  C 
P.  ()0(j. 

Keplevin  for  a  horse — Plea,  that  the  horse  was 
the  horse  of  defendant  and  not  of  the  jiiaintitf 
oa  alleged,  and  issue  thereon  : — Held,  that  the 
plaintiff  was  entitled  to  begin.  Nn'iUe  v.  Fox, 
28  Q.  B.  231. 

See  also  "  Eviuexce,"  XXII.  p.  1399. 
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(c)  Addreming  the  Jury. 

[See  C.  L.  P.  Act.—R.  S.  O.  e.  60,  k.  261.] 

In  an  action  for  false  imprisonment  under  a 
ca.  sa.  : — Held,  that  the  counsel  for  the  plaintiff 
had  a  right  to  reml  at  the  trial,  from  the  original 
judgment  of  the  court  in  setting  aside  the  ca. 
sa.,  tlie  grounds  upon  which  it  had  l)een  set 
asidf.     Roherlxon  v.  Meyers,  7  Q.  B.  423. 

Counsel  may  read  a  reported  case  to  the  jury, 
in  order  to  shew  the  law,  and  for  that  purpose 
may  refer  to  the  facts  ;  but  he  cannot  go  into 
facts  to  shew  liow  a  fonner  jury  treated  the 
same  or  analogous  facta,  and  tlius  argue  as  to 
wliat  the  ver(lict  slioultl  l)e.  Uowjlierty  v.  M'i7- 
Uamxetal.,3'2q.  B.  i.'15. 

I'ndcr  sec.  I.')"  C.  L.  P.  Act,  1850,  plain- 
tiffs's  counsel  has  no  right  to  address  a  jury  a 
second  time  after  the  atldress  of  defendants' 
counsel  iink'ss  the  latter  call  witnesses.  Gibson 
V.  Toronto  J{oii<Ik  Compuni/,  3  L.  J.  II. — C.  L. 
Chanilj.  — Kobinson. 

A  judge  at  Nisi  Prius  has  the  power  of  allow- 
ing the  counsel  for  .^nother  creditor  to  cross-ex- 
amine the  plaintiff's  witnesses,  and  to  address 
the  jury  .against  the  plaintiff's  case.  Lavis  v. 
Hiihr,  13  (J.  P.  50(). 

( tn  the  third  trial  of  a  case  in  which  the  ver- 
dict hiid  been  twice  set  aside  as  against  the 
weight  of  evidence,  the  jury  were  urged  by 
counsel  to  take  the  same  course  th.at  former 
jui'ius  had  done,  and  in  effect  to  disregard  the 
judge's  charge.  A  siniiLir  verdict  having  lieen 
•again  rendered,  the  cliief  justice  concurred  in  a 
new  trial  on  account  of  this  .appeal  m.ade  to  the 
jurj',  although  he  would  otherwise  have  felt  dis- 
pcised  to  let  tlie  verdict  stand.  Cast'w  Benwui/, 
18  Q.  B.  47(i. 

It  is  no  ground  for  setting  aside  a  verdict  that 
the  counsel  merely  referred  to  the  verdict  on  a 
former  trial,  expressing  a  hope  that  the  jury 
would  give  the  same  verdict  as  had  been  given 
before,  but  desisting  when  the  allusion  was  ob- 
jected to,  unless  the  judge  who  tried  the  cause 
is  satisfied  tliat  the  matter  was  pressed  unfairly 
and  with  the  vieM'  of  exercising  .an  improper  in- 
fluence on  the  jury.  Moore  v.  Boyd  el  al.  15  C. 
P.  .^l.T 

One  of  the  prisoner's  counsel  at  the  trial, 
whilst  lie  w.as  .addressing  the  jury  at  the  clocc  of 
the  case,  was  suddenly  seized  with  a  fit  and  in- 
cajiiicitated  from  jiroceeding  any  further.  No 
.adjournment,  liowever,  was  a))plied  for,  but  the 
other,  who  was  tlie  senior  counsel,  continued 
the  address  to  the  jury  on  the  prisoner's  behalf, 
without  raising  any  olijection  tiiat  he  w.os  placed 
at  a  disadvantage  by  reason  of  his  colleague's 
disability  ;  it  did  r.  )t,  moreover,  ajjjiear  that  the 
prisoner  had  been  prejudiced  by  the  absence  of 
the  counsel  .alluded  to  : — Held,  no  ground  for  a 
new  trial.     Jieijhni  v.  /•'/(•/•,  Ki  C  P.  379. 

Defendant's  counsel  told  the  jury  that  a  ver- 
dict in  favour  of  the  plaintiff  for  any  sum  would 
carry  c.  ists  : — QuaTe,  as  to  the  right  to  make 
such  stitement ;  but,  .Semble,  that  the  objec- 
tions to  a  verdict  for  the  plaintiff  founded  upon 
it,  would  .apply  ecjually  to  .".  verdict  for  defen- 
dant.    Carrick  v.  Jolnuslon,  26  Q.  B.  69. 

Held,  that  on  plaintiff's  counsel  declining  to 
take  a  nonsuit,  the  judge  was  right  in  directing 


the  jury  to  find  for  defendants,  as  also  m 

ing  him  th"  -•->•*■  *-   -'i '< 

whole  case. 


i/u  imu   lor  ueienaanrs,  as  also  in  ri     I 
the  right  to  address  the  jun,„ln 
3e.     Storei/  v.  Veucli  et  lu. ,  2i'  ( ■'  \>  i . 


(d)  Right  to  Jfeply, 

Wheie  the  defendant  read  to  tlic  jurv  l,.* 
of  his  own  addressed  to  the  plaiiitili's;itti,'r' " 
and  commented  upon  them  -tljc  omirt  r' '''^^1 1 
on  th.at  ground  to  allow  tlie  plaintilV's  ,  '!  ' 
to  reply.     Alderson  v.  Steii-ori,  ~  (^.  B.  •xi-'' 


(e)  Other  Cokck, 

After  the  jury  had  rendenid  tlnir  veivliit  i 
before  any  other  business,  tlie  jiid;,-!;  (;.\aiiiiir,'i"| 
witness  to  prove  only  that  tliu  irnise  \v;i,  i'' 
menced  before  the  late  District  Cijiiit  Aa*' 
therefore  proper  to  be    triecl    m  tlif  H",* 
Bench,  and  thereupon  graiiteil   a  cfitilji'it,    'I 
Held,  projjerly  granted,     llnndrnflc  v  /(,/;  ~ 
2Q.  B.  386. 

Where  an  offer  was  made  by  tin-  ilif(ii,|,|.t 
counsel  at  the  trial,  .and  which  it  was  s;ij,l«l| 
to  be  carried  into  effect  withdut  icltreiiic'ti.tk,: 
verdict,  and  the  jury  being  iiilhuiicwl  lv,i,J 
statement  gave  less  damages  than  tiny  m -lit 
otherwise  have  done — tiie  com  t.  u|ifjii  tii( 
sal  of  the  defendants  to  saiictidii  that  (Hi 
.aside  the  verdict,  but  with  costs  tn  .,hi„i  tu 
event,  .as  no  wilful  intention  to  niishail  thi- 
was  imputed  to  tlie  statenitiit.  Yialmu  \.'.m 
Light  Company,  5  Q.  B.  244.  ' 

In  tresp.ass  for  mesne  yirciits,  iH.fdro  tli. 
diet  was  taken,  the  plaintitl's  iittcirnov  ainl 
defendant  signe;'.  ..paper,  liy  wiiich  it«as;i..i„|| 
the  costs  in  t'le  suit  should  l)o  Icit  tdljitisaj 
by,  v.,  and  the  value  of  the  iiicsiiu  i.rniia 
should  be  decitled  by  him,  "in  case  a  vi-i 
shall  be  given  for  the  plaintilV  :  Mclil,  tlmttiiJ 
words,  "  In  case  a  verdict  shall  he  given  i.rtlii 
pl.aintiff,'  left  it  open  to  dcttiiilaiit  tii  oiitd 
agiiinst  a  verdict  .at  the  trial  updii  anygMcma 
in  law,  or  upon  the  merits.  J'ijl/(i:-ioii'\  yv,J 
7  Q.  B.  .523. 

Action  for  extra  Labour  on  ,aii  agreement  i 
plaster  defendant's  house.     'I'he  cuiirt,  M,:. 
not  seeing  that  the  verdict  was  against  (litf 
dence  or  weiglit  of  evidence,  granteil  a  in-wtni 
on  the  ground  that  the  case  v\  as  taken  Int. 
night  the  defendant   further  shewing  In  ,ii5J 
d.avits,  that   he   had   not  (inic  to  y"  iift' 
defence  as  fully  .as  he  would  if  tiiile  hail  m 
mitted.     Gnllina  v.  Co/tuii,  (J  (!.  I'.  i'47. 

Where  defendant's  counsel  was  remly  :,t tl!( 
assizes,  and  the  )il.aiiitiff's  cdiinse]  nutlwii; 
pared,  the  cause  w.as  struck  <iut :— HeM.  i 
defendants  were   not  entitled   to  costs  Usi 
proceeding  to  trial  pursuant  td  imtice,  liiiitkiil 
proper  course  was  to  have  insisted  u|iiin;>.iiid 
suit.     CroftM  V.  MeMaxiir,  '.\  I'.  K.  IL'I.  i 
Ch.amb.  — Wilson. 

The  rule  is  the  s.ome  in  ci'imiiiiU  as  iiiatl 
cases,  at  any  rate  wliere  the  prisnnerisiltidiil 
by  counsel,  th.at  .any  objection  to  the  iliawn 
the  presiding  judge,  either  for  nnii-ilirntiiM 
for  misdirection,  must  be  taken  at  tlietri;J.i 
if  not  then  taken  it  cannot  lie  afterwanls  niisH 
especially  where  the  evidence  fully  sustiiisil 
verdict.     Jieijina  v.  Fick,  16  ('.  1*.  379. 
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[lanta,  as  alsci  in  ,..;^  . 
Irc88  the  iury,„„u 
(r/u-««A.2'J(.'.lMi4. 


}ffpl;i. 

■eail  to  tlic  jury  l,n„f,  i 
he  i)hiiiitill'rtiiu„ni,, 
em- -the  ociiirt  nir,.,'-,!  I 
the  I'laiiititr'soiiii,,! 

■"■'"■',  7  (^  11.  i::i:. 


CawK. 


lered  tlnir  verlkt, 
,  tlif  jilii;;i;  ex;iinii,i 
lilt  tho  cMuse  \\:i, , 
)isti'irt  ( '(iiirt  Act. 
tried  111  tilt'  l^l!l. 
•iinteil  a  certiliiat, 
llddiliuirj;  V.  /;.'/, 


ade  hy  the  ileftivlana'l 
I  which  it  was  s;iiiUu| 
vithout  ri'tcivini't,itj|,l 
leiii;^  iiilliuiia'd  livtjiel 
iiagcH  than  tin  y  iiu.litl 
le  Cduit.  u|i(iii  tli<'!v;i.r 
sanclinii  that  lillf.  .ct| 
with  costs  t(i  ..liiia  ti,J 
tioii  ti)  iiiislc.iil  tile  iiinl 
;eiiielit.      !  1  ii/sw  v.  i,,] 

3  l>ri.iits,  hcffiro  tl it-i 

ntitt's  attnriicy  .nnl  ;hj| 
r,  liy  which  itwasi.'iv. 
mhl   he  lei't  tn  Ijitis 
!    of   the   mesne  jirit 
liiii,   "ill  case  a  wmiJ 
iitilT  :   -lIcM,  tiiattiij 
ct  shall  lie  givtii  l.irti 
di^ti.iidaut  to  iciilini 
trial  uiiun  any  gp.M«l| 
ts.     I'ullirmi  V.  I't'.Mi 


)ur  mi  an  agrcfiiuii; 
The  ciiiirt,  liltl.nii 
ict  was  against  liiof 
ncc,  granted  a  iiiwirt 
ease  was  taken  Lit; 
rther  shewing  liy  i 
it  lime  t(i  go  iiitii 
would  if  time  Imi  \-3\ 
0,1,  (!  ( '.  1'.  -2^1. 

ounsel  was  remly  ;;t  tS^ 
•oniisd  n(itUiiii;]fl 
,tnick   out  ;-HiRtliJ 

titled   to  costs  f'TS 
uaiit  to  notice,  liultlitil 

ive  insisted  Uimllilttill 

,/,,•,  -M'.W.  \i\.-C 

in  criminal  as  iiir 
the  prisoner  is  iliirtjie 
jection  to  the  iliari'eii 
her  for  noiiMlirnticii  J 
)e  taken  at  the  trcJ.«' 
not  he  afterwards  rai* 
ideiiee  fuUv  sustaiWll 
Ic,  16  V.  V.  379. 


niffprent  causes  of  action  included  in  the  same 
l>     ™Hon  may  ''C  severed  and  tried  separately. 

Icii-imb. -(!«•)•""*'• 
Me,  al8o,  "  Bakeistee  at  Law,"  p.  4C8. 

11.  Remanet. 

J,,  j_  Act-R.  S.  O.  c.  49,  ».  3D.] 

Uherc  a  ei"''  •»  referred  at  Nisi  Priua  and 
I  ,m  fcikeii  down  to  trial,  the  reference  proving 
1*1  itj^-e  the  party  succeeding  will  be  entitled 
Ito'ihe  ci'ista  of  the  former  occasion.     McLdlan 

've  li„vUcm  V.  .A-mX  1  Q.  B.  309,  p.  3811  ; 
!rikM<'  V.  Ihihhr,  5  Q.  B.  (J35,  p.  3817 ;  Adams 
"^n^r,  3  r.  K-  -•"!'.  P-  381'- 

13.  Othi'V  Canes. 

AVlicn  pending  a  motion  to  set  aside  proceed- 

f(ir  irregularity,  the  defendant  pleaded,  in 

„„,|.„ence  of  whudi  tlie  plaintiff  proceeded  to 

l-the  court  refused  to  set  asitle  the  verdict, 

„therwise  to  interfere,    tliough   no  defence 

^Ic,  no  actual  merits  being  disclosed  on  affi- 

vit!   Simii.ioii  V.  MatliUon  itml  Ward  v.  Ward, 

,3()5. 
Mherc  a  new  trial  is  granted  to  a  plaintiff  on 
Kviiunt  of  costs,  the  payment  is  a  condition 
t^itHleiit  to  the  right  to  give  notice  of  trial. 
I  this  ease,  wliere  they  were  not  so  paid,  the 
set  asiile  the  verdict,  but  under  the  cir- 
Bistances  without  costs.     tStock  v.  >Slwwun,  18 

[  r. 185. 

I  Tlure  was  a  <lcmnrrer  to  the  replication,  and 
ilict  had  ln'cn  directed  for  defendant  on  the 
fciitill's  opening,  from  which  tlie  plaintiff  ap- 
iliil.    Hemarks  as  to  tlie  inconvenience  of  au 
iicil  uniler  such  eircumstauees.    Shfriffv.  Me- 
m,  27  (J.  B.  597. 
t  the  trial,  a  verdict  was  taken  for  the  jilaiu- 
mliject  to  the  opinion  of  the  court  w  hether 
t  ilvfeiiilaiits  were  liable,  with  power  to  draw 
jiltrinces  (if  fact.     The  court  tleclined  to  assume 
jtinu'tions  of  a  jury,  in  (letermining  upon  evi- 
K(v  wholly  circumstantial  whether  the  money 
lieeii  stolen,  and  directed  a  new  trial  with 
its  til  abide  the  event.     JJicklc  v.    MathnvKon 
IflL'JtiQ.  B.  137. 

[Euiiiiirksupon  the  inadvisability  of  trying  an 

111  fact  first,  where  there  is  also  a  <lemur- 

' nil  the  record.    Ro.ssv.  Tiison,  19  C.  P.  294. 

Vlieie  issue  had  been  taken  on  an  equitable 

,,  which  it  was  contended  shewed  no  defence  ; 

111,  that,  at  all  events,  the  plaintiff  having 

|tn  issue  upon  it,  the  defendant  was  entitled 

jhiivc  the  issue  tried.      Waller  \.   Dexter,  34 

pii.a;, 

iStmlile,  that  where  objection  has  been  taken 

jiirisilictioii  of  tne  court,  and  the  party 

jetting  thereto  has  afterwards  proceedeff  to  a 

l«I"  11  the  merits  he  should  be  held  to  have 

1  jiriiof  of  those  preliminary   conditions 

give  the  court  jurisdiction,    if  it  shall 

ar  snliswiuently,  upon  his  moving  against 

I  venlict,  that  those  condititma  had  in  truth 

leonmliedwith.     Reginn  v.  Essei-y,  7  P.  R. 

-('..  L.  Chamb.—G Wynne. 


II.  Trt.m.  at  Bar. 
[See  R.  S.  O.  c.  30,  as.  iiJ-35.] 

Tlie  court  will  not  grant  a  trial  at  bar  merely 
because  the  party  aiijdving  for  it  is  a  barrister. 
Doe  d.  Pultiier  v.  Dirhoii,  T.  T.  11  (ieo.  JV. 

The  court,  under  the  cireumstunees  of  this 
case,  refused  to  order  a  trial  at  bar.  Comwire'ial 
Bank  of  Canada  v.  Gnat  Wt.il>: nt  R.  I C.  Co., '25 
Q.  B.  335. 


TRINITY  TKRM. 
[.See  R.S.  O.  r.  .W,  -v.  /./,  .;/  Viet.  e.  ,S\  ^.  4,  f>.] 
Held,  that  althougli  the  court  may,  by  rule 
thereof,  have  diapenscil  with  the  sittings  of  the 
court  during  Trinity  Term,  it  is  still  a  term  of 
the  court,  and  motions  for  new  trials  in  cases 
tried  at  the  summer  assizes  at  Toronto,  kc, 
must  be  made  during  the  first  four  days  thort.'of. 
Held,  also,  that  notwithstanding  the  R.  S.  (>.  c. 
50,  8.  284,  the  court  have  power  to  entertain 
such  motions  after  the  expiration  of  the  four 
days.     Roomy  v.  Roniu;/,  20  C.  1'.  347. 
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TROVKR. 
Propeuty  and  Pdssiwsidn,  3826, 
For  what  it  Lies. 

1.  For  Deeih,  3832. 

2.  For  Fij;tim.i,  3832. 

3.  For  Crops— See  Crops. 
By  AM)  AdATNST  Whom. 

Landlord  mid  'J'mnrf,  38.32. 

Tenants  in  Com.  ,  un  and  Joint  Tenants, 

3833. 
Other  Persons,  3834. 
Between  Partners — See  Partnership. 
Conversion. 

1.  Si-iu-ral  De/rndiinfs,  3835. 

2.  Detention  ii/ler  iJimand,  .3835. 

3.  Sale,  3837. 

4.  Claim  of  Lien,  3840. 

5.  Other  Cases,  3840. 
Pleadino. 

1.  Deelaration,  384.3. 

2.  Plea.^<,  3843. 

3.  Pleas  nm-onntinij  to  the  (leneral  /.<.iHC— 

See  Pleai)IS<j  AT  Law,  p.  2793. 

Evidence,  3845. 
Damages. 

1.  Generally,  384«». 

2.  Nen-  Trial  for  Hceessirr  Damages — See 

New  TiiiAi.. 
Statute  of  Limitations,  3847. 

Effect  ok  Recovery -.S'w  "  Trespass," 
p.  3771. 


(.    , 


I.  Property  and  Possession. 

Where  in  trover,   it   w.as  apparent  that   the 
goods  sued  for  were  transferred  by  plaintiff  to 
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(Icfeiiiliint  when  under  cliiresB,  and  the  jury  found 
a  verdict  for  dofc-ndant  iigainat  the  justice  uf  the 
case,  till!  cdurt  granted  a  new  trial.  Stttoart  v, 
Bl/iiK,  «  O.  S.  14G. 

Where  in  trover  for  a  schooner,  the  evidence 
08  to  iihiintiflf'H  right  to  the  vessel  was  unsatis- 
factory, and  ilefeiidant  was  not  proved  to  have 
used  or  employed  it,  but  merely  to  have  allowed 
the  person  who  left  her  with  him  to  take  her 
away,  and  the  jury  found  for  defendant— the 
court  refused  a  new  trial.  liroini  v.  Allen,  3  Q. 
B.  .-.7. 

Tlie  plaintiffs  were  owners  of  the  liady  Bagot, 
in  wliieh  tviieat  was  brought  down  Ijiku  Krie  to 
defendant,  to  be  stored  for  Messis.  Y.  &  ('o. 
AVhen  it  was  brouglit  defendant,  tlie  master,  de- 
manded Cl"i  lOs.  for  freight  and  t'llK)  fordemur- 
rage,  asserting  a  lien  on  tlie  wheat  to  that  amount. 
The  deleiidant  deeliiied  to  ])ay,  but  he  received 
the  wheat  upon  giving  the  following  undertaking 
in  writing  :  "  1  will  retain  ToO  bushels  of  wheat, 
the  property  of  Messrs.  V.  &  Co.  of  Montreal, 
and  part  of  the  cargo  of  the  Ividy  Bagot,  until 
your  claim  for  denim  rage  for  detention  of  the 
schooner  hady  Bagot  at  Sandusky  is  settled,  also 
covering  freight  on  the  amount  retained."  The 
plaintili'sHubse(|iiently  demanded  the  wheat  from 
defeiuhint,  who  declined  to  give  it  up,  saying 
that  he  was  iiidemnilied  by  Messrs.  Y.  &  Co. , 
who  refused  to  pay  ]ilaintitt's'  claim.  The  plain- 
tifl's  then  sued  defendants  in  trover  : — Held,  that 
he  could  not  recover,  as  the  agreement  admitted 
the  property  in  the  wheat  to  Ik;  in  Y.  &  Co., 
and  not  in  the  jilaintitl's  :— Held,  also,  that  the 
]daintitra  had  no  lien  for  either  freight  or  demur- 
rage.    Laiiil  H  al.  V.   Woodward,  5  Q.  B.  1(K). 

A  bailiff  seized  certain  goods  upon  an  attach- 
ment issued  liy  a  magistiate  under  1.3  &  14  Vict. , 
ch.  .">;{,  sec.  ()4,  and  removed  them  to  the  prem- 
ises of  N.  He  afterwarils  made  a  return  of  what 
he  had  done  to  ('.,  the  onlinary  b.ailiH' of  the  di- 
vision court,  and  signed  a  paper  relimpiisliing  the 
possession  of  the  goods,  and  transferring  it  to  C. 
The  goods  having  lieeii  taken  from  N.  : — Held, 
that  ('.  had  not  had  sucli  possession  as  'vould  en- 
title him  to  maintain  trover.  Cool  v.  MidVijan 
ft  III.,  VM).  B.  MX 

A.  agreed  with  B.  to  work  n  mill  on  shares — 

A.  who  owned  the  mill,  to  have  two-thirds,  and 

B.  who  worked,  one-third  of  the  toll.  After 
some  years,  about  an  hour  before  B. 's  death  he 
sent  for  A.  and  told  him  (having  first  retpiested 
those  about  him  to  leave  the  room)  that  there 
Were  about  \MM  bushels  of  toll  wheat  in  the  mill 
undivided,  100  of  which  under  the  agreement 
Would  be  his  (B.'s)  :  that  as  he  (B. ),  owed  him 
(A.)  for  money  lent,  he  begged  he  would  accept 
the  other  100  bushels  and  als>  a  promissory  note, 
which  he  sent  for  and  lianded  him.  Witnesses 
who  overheard  part  of  the  conversation  swore 
to  the  100  bushels  and  the  note  being  given  by 
B.,  not  as  a  gift ;  but,  as  they  heard  B.  say,  in 
payment  of  a  debt:--Hcld,  in  trover  by  B.'s 
administratrix  to  recover  from  A.  the  wheat  and 
note,  that  up(m  these  facts  the  question  of  de- 
livery as  upon  a  donatio  mortis  causa  did  not 
arise,  the  transaction  being  nothing  more  than 
an  ordinary  sale  for  a  valuable  consideration  ; 
that  if  it  lia<l,  the  wheat  being  in  A.  's  own  mill, 
no  further  delivery  could  be  required  : — Held, 
also,  that  the  agreement  being  personal  between 
A.  &  B.,  and  the  iutestato  having  no  term  in  the 


|«i»Sf,. 


mill,   his  administratrix  had  no  ri^lit  (jf 
sion  and  could  not  support  the  action    iLt  i ' 
Li*U-,  5  Q.  B.  145.  '       ''" 

Certain  goods  of  testator  were  left  i,,  ,l 
house,    where  plaintiff  (his  dain;litiT)  anil,' 
mother  continued  to  live  and  use  tlnin  r'urauiit 
a  year,  until  the  mother  died,  when  lU  tin, ii,,,,' 
son,  who  had  been  living elsewlien,  tcii.kiii,,   ' 
sion  of  the  house  with  tnese  tliiiij.'s,  and  rt'lu,^! 
to  deliver  them  uii  to  the  plaintill'  as  tin-  m.itiu'r' 
executrix  :— Held,  that  the  plaintilf  lnul  niismi' 
possession  of  these  goods,  either  in  licrnnnn  it 
or  through  her  mother,  as  to  en,il>lc  Inrtntii  t 
defendant  as  a  wroiig-(h)er  ;  that  as  lur  nn.tlurs 
executrix  she  had  no  title  ;  and  tliat  slii:tlnr. 
fore  could  not  recover  for  them.      I/i'r,„,.,,  , 
McCran/,  22  Q.  B.  .')20. 

Held,  under  the  facts  stated  in  tlie  ri|Kirt,  tint 
the  written  memoranda  and  tlit!  liniuiist.iiM,^  j 
the  case  shewed  that  no  Aniericni  iiirrcni  y  «,.i 
c(dlected  and  set  apart  for  pl.iintilf  uimIit  tii,,  i 
agreements,  so  as  to  pass  to  him  the  iiriiiuttviii 
certain  known  treasury  notes  or  "j,'rtt;nl>ai.k-  ' 
and  give  defendant  a  lien  on  them  lur  tlaaincriijt 
ho  was  to  receive,  and  that  thereiore  friivtriii,,' 
dijtinue   woiihl  not    lie  for  the  "^^rttiiKaik-. 
And  that  the  ])laintifl' could  not  n  rdvtrliaik  tL 
deposit  of  .S40(Hn  "greenbacks,"  iinilertihi.uii;  I 
in  trover,  as   that  had  never   iiccn   (Itniainkil' 
and   there  was  no  evidence  of  actnai  eunvcrsiru  i 
of  it.      W'dMi  V.   Jiiuwii,  18  C.  I'.  (10, 

Trover  for  iiainphlets.     I'lea,  not  guilty.   .\; 
the    trial  the  judge  directed   that  the  )il  iii!;i  j 
was  not  entitled  to  maintain  the  aotinn,  lnvuu^ 
the  pamphlet  was  a  seothiig  and  iiuli'iint  atb  k  | 
on  Christianity,  and  ordered  n  nimHiiit :-  HtH 
that  defendant  could  not  rely  on  tlie  illiiialitvi^ 
the  publication  under  a  plea  of  not  f,'iMltv,  iat  | 
slnmld  have  pleaded  it  si)ecialiy  :  tli.it  tin:  |  liiii 
tiff  hehl  property  in  the  materials ininpusin;' tin  I 
pamphlets,  independently  of  wh.it  was  jirintti 
in  them,  and  he  would  have  a  ri^rht  tn  rtnvtr | 
therefor,     liouvhff  v.  S/iewmi,  IfC.  1'.  4Hl. 

The  jilaintift's,  at  Montreal,  haviiii,' suild  ;;,. 
on  credit  to  PI.  &  C,  living  in  Meaninl,  en  l;itt| 
Huron,  shipped  them  by  the  (iraml  TriMik  lid- 
way  to  'J'oronto,  and  thtjnee  by  dufi  inlants' r.iil- 
way    to    Collingwood.       While    tliey  wt-re  ilj 
CoUingwood  defendants  received  luiticoof  <iti[. 
page  in  transitu,  but  they  <lelivereil  the  i!iK»lsti)| 
H.  &  ("o.,  who  were  found  by  the  jury  tn  Inrfl 
been  insolvent  at  the  time  of  the  nntici';  anl 
the  plaintiffs  thereujHm  brought  trnver ;— HiR  j 
that  the  action  woidd  not  lie,  fur  the  piMilskj 
the  sale  and  delivery  to  the  carriers  \vireattliii| 
purchasers'  risk,  and  the  8to|i|iai,'e  in  traiiM 
did  not  give  the  phiintilVs  the  riulit  nl  jiropiryl 
and   possession   necessary   to   maintain  trrnvr.  I 
Chikh  et  al.  v.  Xortltern  Railway  uf  t'(i«w/ii,  iJJ 
Q.  B.  165. 

Defendants  undertook  to  carry  t'(ir  i)laintilfii| 
(juantity  of  oats  to  T.,  which  they  <liil,  dtlivcrl 
in g  them  at  an  elevator  there  lielongiiig  t"  .\ 
who  received  them  to  hold  for  plaintitfs.  Dftlel 
quantity  thus  delivered  the  phuntitf»  receivtdl 
part  before  the  elevator  was  destrnyod  liy  tlre,ttl 
it  subsequently  was.  There  was  a  vin  Lujel 
amount  of  grain  besides  the  pliuntitls'  in  tlel 
elevator  at  the  time  of  its  destruction,  most  oil 
which  settled  down  in  a  conical  niasa  ou  lleT 
wharf  on  which  the  building  stond,  the  rtuuii-j 
der  falling  into  the  water.     Tlaiutiffs  desired  1^ 
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what  reiiininoil  of  their  grain,  nllening 

If"'.'  ,|,,,v  ediiM  select  it  from  tliu  genuriil  muss, 

I      their  knc-w  Il'iIko  "f  t^'o  portion  of  the  huil.l- 

•  "ill  which  it  li.iil  oecn  Htored  ;  but  tlofoniliiiitii, 

""f  wen.'  the  l):iil'^i'S  of  thu  grciiter  ^Mlrt,  aasuniotl 

r, ''     of  tlie  wholo  for  tlio  heiiutit  of  all,  aii.l 

rf^,,l^„iilhiw  iilaiiitilfs  to  do  HO,  stating  that 

!*'  „1,1  Ik;  soM  for  thu  gunoral  beiioKt,  which  it 

I      iclinxlv  «.vs,  wiicii  the  plaiiitiHs'  share  of  the 

r  Twls  wa**  1'"""^  ^"  »'""""'  t"  ""'y  '''>o"t  *•-'» : 

U^'l  n  »i..,f  til,,  iilaintitl's  could  maintain  trover 


,.....,  that  til    .    .  ,     ,  „    . 

i^-iMi«t  ilefi'iidaiitH  ui  respect  of  their  gram  so 

liisiKwed  lit' 


iv  lU'lemlaiita,  inaeiMiuch  as  the  latter 
ami  ought  not  to  have 


r  1,(1  eMiitiol  over  it,  ami  ought  not  to  have 

Jr,v>iitea  plaiiitilfs   from    removing   it  if   they 

tiiiil  it.     I  Kid.  also,  that  thin  was  a  ciwo  in 


Pf'_ 

'Xli'iiii  jir"''*''"  than  the  .ictual  damages  sus- 
hiii,,!  shdiild  have  lieen  assessed  ;  ami,  the  jury 
kaviiiL'  awarded  excessive  damages,  the  court 
orlired  a  new  trial,  unless  plaintill's  would  re- 
j„ ,,.  tkir  verdict  ti>  a  sum  named.  Mofittt  et 
JXurond  Trunk  U.  »'.  Co.,  15  ('.  I'.  «!)->. 

The  ulaintilV  and  defendant  made  the  fcdlow- 
ki  :i..reemeiit  :  "  1,  S.,  (tlu' defendant)  give  .•;<•->() 
bM.'ithe  plaiiitiir)  for  the  colt  which  1  have  in 
Ijossea-ii""-  Imt  I  proiinse  to  give  hack  the  colt 
loM.  if  he  rtill  pay  the  same  sum  with  I'J  per 
interest,  on  or  before  the  1st  of  May, 
If  not  paid,  the  colt  will  lie  the  property 
iJI  S.,  then  lie  can  do  with  it  as  he  likes,  or 
Krii'it  fur  himself."  The  plaiiititl'  paid  defen- 
lut  SI.'),  hut  failed  to  pay  the  balance,  and  in 
itt.iiil)er,  KS(17,  ilefen<hint  sold  the  colt ;  where- 
in the  [ilaiutitf  brought  trover  :  -  lleld,  that 
■tiiuisaetidii  was  in  ellect  a  sale  with  a  right 
a  ri'iuirehase, 

iiitilf  not  h;        , ,  .      ^  .      _ 

rii'lit  was  gone.     The  defendant,  therefore, 
II,  IrIiI  not  liable  in  trover  ;  and  the  plaiutiti' 
|t»s allimeil  to  recover  the  ffX't  paid  by  him,  as 
iiiinvhad  and  received.     Mooir  v.  Si'ihald,  29 
l!.'4S7. 


iKIlt 


been  bodght : — Hehl,  that  under  the  eircum- 
Bt.'inceii,  more  fully  set  out  in  the  case,  the 
plaintitt' could  not  maintain  trover  against  M.'s 
assignee  in  insolvency  for  grain  not  specilically 
a))prouriated  to  him.  WiUmt  v.  liockttH,  'JO  C. 
I*.  4117. 

Thu  plaintiff  having  negotiated  with  defen- 
dant for  the  purclia.se  of  a  pair  of  horses  and 
hvrness  from  defendant  for  .s-UM),  paid  .':^1.~>4  in 
i  .uih,  and  after  some  cirrespiindeiice  as  to  the 
time  and  mode  of  paying  tlm  balance,  di^feii- 
ilant  sohl  the  pro]ierty,  whereupon  the  plaiiititl 
sued,  declaring  in  a  special  count  for  iiol  ite- 
liveriiig  the  horses  sold  to  him,  and  on  the  com- 
nion  counts.  A  verdict  on  the  common  counts  for 
the  sum  paid  was  sustained,  on  the  ground  that 
upon  the  evideii(;e  set  out  in  the  report  it  was  not 
clear  that  any  agiveiiieiit  was  ever  arrived  at  as 
to  the  terms  and  time  of  paj'iiieiit.  <,>u;ire,  as 
to  the  plaintill's  rights,  if  tlierc  h.id  been  a  con- 
tract. tSemble,  per  Wilson,  .1.,  that  on  tender 
to  him,  of  the  price  aftiT  the  oiiversioii  by  re- 
sale, the  defenilant  on  noii-dolivery  of  the  goods 
would  be  liable  in  trover,  such  non-delivery 
being  a  refusal  whirli  would  vest  the  right  of 
action  by  relation  ;  but  that  at  all  events,  the 
plaintitr  could  in  some  form  of  action  re<;ovei', 
though  perhaps  not  the  full  amount  paid  l>y  him. 
Ileffii-nan  v.  lii-rrii,  'Al  (l  H.  5bS. 


Plaintifif,  through  his  agent,  bought    from  A- 

&  Co.    a  certain  tpiaiitity   of  wheat,  which  vv.v'' 

to  be  loaded  on   or  before   a   day  iiamrd,  or  a" 

soon  na   bags  and   cars   could  be  fiiinisluMl  by 

plaintiff  for  same.      I'laintill'  paid  on  account  a 

,  .,    .  ,.     ,  Dortion  of  the  iirice  ai-reed  uiion  ;ind  furnished 

ise,  not  a  inoi-tgage  ;  ami  that  the  ^  f        ^.^  ^^^  y^,„,,„_  ^^  ,,„  ,i,|,„i't|,.,,„,  i,„t  „„  ,,ars 

aviiig  paid  the  money  by  the  day,  I  ^^f^^.   sent   by    him    to    take    the  wheat   away. 

Whilst  the  wheat  was  lying  ready  to  be  des- 
patched, and  after  the  day  named  for  loading 
it,  <lBfendaiits,  liolilers  of  a  warehouse  receipt, 
demanded  of  the  veuvlors  the  wheat  covered  by 
it,  when  pl.aintin's  wheat,  some  of  which 
in  truspaas  and  ti  over  for  saw  logs  it  appeared  j  .amounting  to  2.")0  bushels  had  been  weigheil,  w.is 
lat  they  were  cut  in  18(>S  by  one  F.,  and  sold  j  delivered  t.)  ami  received  by  them.     There  was 

no  demand  and  refusal  of  jilaintill's  wheat,  nor 
did  ]>laintitf  notify  the  defendants  that  the  wheat 
was  his  : — Hehl,  that  ]>laiiitili'  was  not  entitled 
to  possession  of  the  wheat,  and  could  not  there- 
fore maintain  trover  a^'ainst  defendants  lor  it. 
linltfru  V.  StiDilr;/  ,/  ,i/.,  -Jl  ('.  l*.  .t02. 


rliimtothe  plaintill's  in   ISIil*.     The  land  on 

fchiih  they  were  cut  had  lieen  sold  in    bSGt  by 

Jui.imvn  to  H.,  who  in.ide  a  payment  then  and 

»ik a  receipt.     In   Ihlil!    K.   transferred  his  in- 

llMit  til  ilel'eiidant,  who  marked  the  logs  with 

I  murk,  liefore  they  left  the  land.      In  .March, 

%[).  iht'endant  obtained  a  patent  for  the  land, 

111  in  .\\)ril  he  seized  the  logs  which  were  in 

laiiitills' pessession  :- Held,  that  the  plaintiffs 

me.  untitled  t<i  recover,  for   though  the  higs 

till  lilt  wore  the   [iroperty  of  the  crown,  the 

laiiititfjf  were  in   possession   when   defendant 

ek  them,  and  defendant  being  a  wrong-doer 

Unlil  iidt  set  up  the    jus  tertii.     McDotujallH 

■     Mlhdnl.,  30  Q.  li.  G07. 

The  entry  of  a  party  on  tiinbci'  limits  to  cut 
liy,  ami  his  enttiiig  .and  stacking  it  on  the  land, 
B  lint  dve  him  such  property  in  the  hay  cut  as 
Itu.ilile  him  toinaiiitain  trover  for  its  removal 
|aiii«t  iiersims  claiming  by  virtue  of  crown 
itiiM.:  then  in  force.  McDonald  v.  lionjield  H 
•M  C.  P.  73. 

1  M.  received  money  from  plaintifif  and  from 
Bers  til  huy  grain  on  commission.  He  bought 
lliis  own  name,  and  from  time  to  time  appro- 
iatttl  the  warehouse  receipts  among  his  prin- 
»Ls  without  distinguishing  in  his  books,  or 
Itrwisc,  from  whom  any  particular  grain  had 


Certain  sale  notes  were  depositeil  with  defen- 
dants as  collateral  security  for  the  payment  of  a 
note  eiidor8e<l  by  the  plaiiitill',  for  the  acconiino- 
datioii  of  one  M.,  ami  cli.seoiinted  by  defendants 
for  M.  The  collaterals  were  of  the  same  value 
as  the  principal  note,  ami  wen,  to  be  paid  into 
the  b.-mk,  and  a]i]ilied  on  the  noti\  .so  that  when 
they  were  paid,  the  note  .also  was  to  be  paid,  ir.id 
the  plaintiff's  liabilities  to  cease,  .-\lter  the 
principal  note  becanio  duo,  defendants  denied 
that  they  held  the  sale  notes  as  eollatends,  and 
refused  to  give  the  plaintitf  any  information  as 
to  what  had  been  paid  on  them,  and  the  ]>lain- 
tifif  then  paid  the  note  in  full  and  deniamled  an 
assignment  of  the  cidlaterals.  The  plaintilT's 
payment  being  made  by  a  p.at  payment  in  cash, 
and  his  note  for  the  balance,  which  he  paid  at 
maturity  : — Held,  that  the  plaintiif  could  not 
maintain  trover  against  defemlants  for  the  col- 
laterals ;  for  although,  under  2(>  X'ict.  c.  45,  s.  2, 
he  was  entitled  to  the  immediate  [lossession  of 
them,  he  had  not,  until  aasigumeiit,  any  property 
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in  tlu;m  vcHtcd  in  liini.  Sfinhlo,  that  the  plain- 
tiff's ri'niudy  M'ould  ho  by  ii  special  action  on  the 
ciiBu  for  not  aHHiuiiing  thu  notua  to  him  after 
demand  dtdy  made,  CoruiKh  v.  The  NiiK/ara 
Dixirirt  liiiiik;  24  f.  W  'Jfi'J. 

The  plaintifl's,  makers  of  Mafes  in  Toronto,  gold 
a  safe  to  one  l(.  of  London,  on  a  written  order 
stipulating  tiiat  lie  Mas  to  give  Ilia  notes  at  four 
and  six  months  for  the  pri<'u  ;  that  his  name  was 
to  he  paintcil  on  tlu^  front  of  the  safe,  and  that 
no  title  to  the  safe  was  to  pass  to  H.  until  full 
payment  of  the  price  agreed  upon.  The  jilaintifls 
accordingly  had  II, 's  name  painted  on  the  safe, 
and  delivered  it  to  him  in  August,  187((.  In 
Novemher  of  the  same  year  defendant  purchased 
the  safe  from  II,  after  having  tirst  searched  thu 
otlice  of  tile  County  Court  clerk  for  incund)rau- 
ccM  iigainst  it,  and  l)elieviiig  it  to  helong  to  H.  ; 
whei'eupoii  the  ]ilaintiirs  hrouglit  trover  : — Held, 
reversing  the  judgment  of  tiu^  ('ounty  Court, 
Patterson,  .1,  A.  .diss.,  that  the  ]ilaintiff8  were  not 
estopped  from  proving  their  ownership  of  the 
safe,  and  right  to  recover.  Walker  tt  nl.  v. 
Jfi/nxnt,  I  App.  K.  .TIT). 

The  lirst  count  of  tli(!  declaration  alleged  that 
one  IJ.  was  the  owner  of  ci  i tain  land,  descnlnjd 
in  fee  simple,  an<l  iiiortgaged  it  to  thu  plaintiffs 
in  fee,  suliject  to  a  iirovi:.o  for  redemption  on 
payment  ot  ?<I,:C)(),  and  interest,  hy  instalments, 
as  specified  :  that  it  was  jiroviiled  in  the  mort- 
gage that  H.  should  not,  uitliout  the  plaintiffs' 
written  consent,  cut  down  or  remove  any  of  the 
standing  timher  until  the  lirst  four  instalments 
of  principal,  and  interest  up  to  a  certain  date, 
shouM  ii.'ive  heen]iaid  ;  and  that  if  default  should 
he  made  in  paying  the  intei'est  the  whole  princi- 
pal should  hecome  due.  It  tluMi  alleged  adefault 
in  payment  of  ]>rincipal  and  interest  ;  and  that 
'Icfeudants  afterwards,  without  plaintiffs'  leave, 
and  against  tiieir  will,  entered  on  the  land  and 
cut  down  and  ivmoved  tiinhi'r  and  trees,  thereby 
injuring  the  land,  and  making  it  an  insufficient 
security  to  the  plaiutifl's  f(jr  the  mortgage  debt. 
There  was  also  a  ccnnit  in  trover  for  the  trees. 
It  appeared  that  the  mortgage  was  one  under 
the  act  rcsj)ecting  short  forms,  with  the  ordinary 
proviso  for  possession  hy  the  mortgagor  until 
default,  and  a  covenant  not  to  cut  timber,  as 
.alleged.  The  jury,  in  answer  to  ([uestions,  found 
that  It.  had  cut  down  thu  timber,  the  other 
defendant,  10.,  assisting  him,  in  order  to  sell  it 
and  leave  the  place  depreciated  ;  that  the  dam- 
age thus  <lone  was  •'$l.'>0;  and  that  defendants 
did  not  purchase!  the  timher  from  K.  (as  had 
been  asserted)  believing  tliivt  he  was  entitled  to 
sell  it;  hut  they  said,  after  their  verdict  had 
Ixjcn  recorded  .against  both  iicfendants  on  these 
.answers,  that  tliey  did  not  intend  to  find  E. 
guilty  :  — Held,  that  the  action  was  m.aintainable, 
and  the  verdict  proiicrly  entered  against  both 
defendants,  thu  jury  having  found  them  to  Le 
joint  wrongdoers  :  that  the  mortgagee  was  not 
restiictcd  to  his  action  on  the  covenant,  but 
might  certainly  maintain  trover  ;  and — Semble, 
that,  though  not  in  actu.al  possession,  he  might, 
under  the  circumstances,  maintain  trespass  also. 
(^Uiere,  whether  the  first  count  was  in  case  for 
injury  to  plaintiffs'  reversionary  interest,  or  in 
trespass.  Semble,  that  it  was  in  trespass  ;  but, 
Held,  that  it  disclosed  a  good  cause  of  action. 
Muun  et  al.  v.  EiiijUnh  et  al.,  38  Q.  B.  240. 

The  plaintiff  caused  the  goods  in  question  to 


be  distrained  for  rent  in  arrear  of  a  f,^-- 
after  an  nnsueceHsfnl  attempt  by  tin:  li,iii'i(f, 
sell  them,  tlu'y  were  sold  with  tlie  teii.int', ,. 
sent  to  plaintiff,  and  one  I',  was  put  in  (.|,^r " 
He  however  allowed  the  tenant  t(i  ren,.,,,,'''^' 

possession   as   iMjtore.      1  he  g U  Mcn^  kmI, 

({Ueiitly  seized  and  scdd  by  the  Hlicriir  uiZ 
executions  against  the  tenants,  wlien  tin.  |ilai„|'I 
brought  trover  :  -Held,  that  the  I'liintitf  i„„i,i 
not  recover  :  that  he  could  not  as  Liridlcinl  i|',,l 
as  a  purchaser  at  the  haililf's  sale  ;  nnr  ((ml,!  \, 
claim  .as  vendee  of  the  tenants,  it  a|i|ii;iij||,,  {i.,, 
there  was  no  registered  liill  of  sal<',  iiii,miiv  ictu  I 
and  continued  ehange  of  imssessinii  //„,.,/ 
V.  IVaU./rl/,  Sluritr,  M  C.  P.  ii.;:i,' aii„,,„.',i  ,'" 
Appeal,  ;»  Ai-i).  U.  'JHS.  '" 

•See  Sm/l  v.  MrA/i>iiic,  (i  C.  I'.  ;!(|'.> 
Sue  also  "Sale  ok  (looiis,"  V.  ;!  ii 

p.  :w()4. 


1'.  ;tsii. 

■'Wll;  VI. 


IF. 


FoH  WHAT  IT  l,[ 
I.     Fur  Jhrih. 


Trover  may  he  maintained  against  tlie  i.liii,! 
in  a  liond  for  .securing  the  ticlelity  of  ii  cluk,  tlie 
obligor  having  torn  oil'  his  seal,  (ainl  this  althmi  ■! 
tlieTxind  might  he  coiisiih'ied  as  still  siilnistiiT' 
and  sutlicieiit  to  sustain  an  action  di'  ijclit,!  ;ii,~| 
damage  may  be  recovered  against  tlie  (iKlii-iirM 
the  amount  of  the  penalty.  Tin  I'nvlj 
J>ircr/i>r/i,  itii'l  i'liiii/iiiiii/  nf  tlii<  Ihuik  nf  /"imr 
Cnmulav.   ir«//;(.-r,  •_»(>.  S.  2-J2. 

Trtiver  may  be  brought  for  a  deed  ]ri.ssi:i.M 
fee  simjile  ;  hut  daniiiges  can  only  Kc  j^iv^ii  •,; 
the  extent  of  the  value  of  the  lami  naiitioiiu,!  u 
the  deed  at  the  time  of  or  siihse(|Uc'i.„  to  itscon- 
version,     linrr  v.  Miinru,  ti  O.  S.  57. 


Ik;  iiiaintaincl 


Trover  as  well  as  detinue  may  I 
for   leases  or   other   title   deeds 
Hamilton,  4  (^  1{.  37'-'. 

Trover  for  a  deed  :  — Held,  that  defeiiilMt 
having  shewn  hiinself  lawfully  piisscsstil.  the 
plaintiff' was  bound  to  prove  a  wrongful  drtdi- 
tiou.     iJuirliiiij  V.  Mlllir,  U  q.  H.  ■>■>■;. 

In  trover  for  a  deed,  it  wius-  Held,  tlwt  an 
agreement  that  the  iilaiutitt'  should  deliver  tto 
deed  to  the  diifeiidant  to  he  leturned  (in  ivrUin  | 
conditions,  was  not  atl'ec.'teil  by  the  Sftatuu- 
Frauds,  at  least  when  pleaded  by  defendant.  /'',  I 

Such    an  .agreement   need   not  lie   spiiallv  i 
pleaded,  but  would   he  admissihle  nndir  "iwt 
guilty  "  or  "  licenst!,"  as  it  negativus  the  allid 
wrongful  conversion.     Jh. 


2.  For  FirtiircK. 

Trover  cannot  l)e   niaintaineil  for  a  ti.\turej 
while  .annexed  to  the  freehold.     Oii^  ,<  v.  Om- 
ron,  7  Q.  B.  228. 

See  ntinmll  v.  Tit/iprr,  10  Q.  B.  4U,  p.  m; 
Cleaivr  v.  VtiUod,n,  14  Q.  B.  491,  p.  1.528;  AC 
15  Q.  B.  582,  p.  1528. 

III.  By  and  AfiAiN.sT  Whom. 

1.  Landlord  ami  Tenant. 

The  tenant  of  a  mortgagor  holding  iinteij 
lease  for  years,  during  his  term  attorned  to  tin  I 
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t  iicgativts  the  ,illi.'j»i 


^agor  h'lliliiig  nn<ler«l 
s  term  attorned  to  the  I 


tiiaaccH,  iiml  iiftt^r  tho  term  had  LXpirod  con-  i  after  verdict  f>>r  the  pliiiiitiir,  in  tlie  nliHonce  of 

1"'"  .fl  ti>  lii'l'l  ''"-'  !>'■*''"''*"'*  f''""'  '''"  n>ortgat<eeH  I  any  nuestion  niiscd  mi  the  iHiint,  tJi.it  siuli  eveiitu 

'"vfiirly  tLM.uit,     When  hin  teniiney  eeaseil  he  ,  liail  happened  an  entith'il  tlic  iilaiutill'tn  maintain 

"i!''   •cifriiiiitiieMi  certain  slielveM  and  linxeswith  ,  his  action  agaiiiMt  the  det'eiKlant  for  einiveisinii. 


,|„cli  he  ii."l  I'tl^'''   »I>  " 


Hiio|i  on  tlie  preiniMeH 


llllllMK'  ' 


rtliiHiil  to  piiit  with  tlieir  pow.sewNion,  ho 
ilelil,    that   the   action    was 
/)'iilinliit    V.    i'mnnnrvint   linnk, 


-  hiH  ieiwe  from  tile  niortgagor,  and  wiiieli 
i.|,„'„t  lixturih,  and  for  wliieli,  upon  tile  iiiort- 

liniuKht  trover 

iMiiiiitiii'ii'' 

J/.  IK,  1  Q.  •<■  ••"!'•'• 

I'lrtef  tiie  pl:lilitill"s  goods  liavillg  lieen  ilis- 
tniiu'l  t'"r  reiitotl  tlie  premisfN  ;  Held,  that  he 
,i,',ulit  ricover  their  value  either  in  tieH|)aHB  or 
trnvtT.    llu->khiMii  V,  Umrtiuf,  >l  oi,  'M  i.).  \\. 


limihi  V.  Armihl,  HI  ('.  I 
V.  Mtirkbm  fl  III.,  II  (,».  H. 


See,  also,  ( 'iiln  r 
Seo  Keith  v.  McMinrnij,  T,  »'.  1*.  4JH,  p.  ;w;W. 


>i:». 


1.    Ollor  1',i:m,iih, 

Trover  lies  against  a  loek-keeiier  on  the  Itidi'ail 
( 'anal  for  refusing  to  deliver  \\\>  liimlKT  sii/.cd  uml 
detained  hy  him  iiiidir  the  provisinns  of  the  l!i- 
iluail  < 'anal  Aet  (H  ( iio.  l\'.  eh.  I),  for  (ili.stniet- 
ing  the  navigation,  on  a  tender  of  tli<'  ihaigeit 
(lucaxioli  hy  Hueli  si  i/ure  and  the  n'nii>\al  of  lliu 
olmtruet,ion.     (Imilil  \.  Jiiin.i,  ,'{ i  >.  S.  .'')■■{. 

In  trover,  where  plaintill  sued  liy  his  mother 
aH  hit!  next  friend,  the  eohrt  held  tliat  the  latter 
l>y    allowing    hersell    to  lie  made   gnardiaii    for 


•>    y, /(((«/.</» ''""""""  iDiil  Jn'iiit  Ti  iiiiiiti<. 

\  tinaiit  ill  coiMinon   of  goods,    which   hi 

„  <iilil   iiihler  an  execution  against   his   eo-  , '.              ..-^         1.11        ,                 ■"       •   1.    ,    1 

,.„  Miiii  loMKi    .  .Ti.^t  ti...  .1,.  Hiiri '"■'"«'"«  ""-■  suit,  did  not  waive  any  Mgiit    hat 

,  ,i,t  .iiiiiiit  inaintai  1  tmvei  against  the  slienll  !    ,     °  •  '?  .  1          1     1   i     »i             1        '    i   ,             1 

i,,,iit,  cam  i>ii"'"                         o  she  might  have  hail   to  the  looiIs  sued    or,  and 

,  ...vii' l  !•' va  lie  o      IS  share.      hirl(.ili)iii:  v.  .,..,*                 t     ,■    .  1           .1        ^     1              '•      ' 

riiii^n  111    >•"'  t  lat  the  consent  ot    the  mot  her  to  lieeoine  nro- 


(liiiiif  two  joint  tenants  of  a  chattel  is  not 
lial.lf  ill  trover  at  llie  suit  of  his  co-tenant  fiu'  a 
a\v  111  iii'<  ciiattel  not  in  market  overt.  JlrXuhli 
v.// /„m/Wi,/.,  lie.  1'.  434. 

(iiie  tenant  in  eoninion  of  chattels  may  main- 
will  tiiiver  against  the  other  for  a  sale  of  the 
mi.iiiity,  where  such  sale  is  plainly  intended  not 
I.ir  the  "hjects  of  the  joint  owners,  such  as  to 
mv  i)artiiur.sliip  delits,  &c.,  hut  to  deprive  the 
otkr  iiwiier  of  all  interest  in  the  iiroperty  or 
Ijniitecls.  The  ilefcndant,  afterthe  death  of  A., 
liith  whipiu  he  had  worked  and  stocked  a  farm  in 
iiiiitmiMhip,  sold  the  stock  and  eroiis  on  the 
jariii,  ami  tlireateiied  to  go  oil'  witli  the  monev, 
liiil.ss  tlie  iilaiiititV  (A.'s  adiniiiistiatiix)  would 
hcttlf  with  liiiu  on  his  own  terms.  After  action 
liroui'ht  he  a|i[ilieil  part  of  the  piocei'ds  towards 
uviui'iit  of  the  (lelits,  liiit  until  then  ho  had 
iii'viT  iireteiiiled  that  the  sale  was  made  with 
tiut  "hject.  The  court  lieing  left  to  draw  iiifor- 
tiiiTsiif  fact;-  Held,  that  such  sale  was  a  coli- 
vd-ii<n,  anil  that  the  plaintill'  might  maintain 
,  Uuvir.    Itatlunlly.  ItHlliiirll,  -Jll  g.  I?.  ITU. 

.,  liy  agreeiiieiit  with  defendant,  planted  six- 
I  tini  anil  a  half  acres  of  defendant's  land  with 

liiiliiiiunni  anil  iitlier  crops,  the  agreement  lieing 
I  tluit  II.  was  to  do  all  the  work,  and  defendant 

tmiLTive  fur  his  share  as  much  Indian  corn  as 
I  iliMiilil  it'pre.seiit  the  portion  of  tlie  land  sown 
hiitli  hUgar  corn  and  potatoes,  and  one-third  of 

till'  hiihaii  corn,  and  that  11.  was  to  have  the 
lMii;iiui!ur.  Sulisei(Ueiitly,  11.,  heiilg  ilidelited 
[tiitlii.' iilaiiititf  on  a  note,  sohl  his  interest  in  the 

gr<i«iiig  crop  to  the  plaintill',  t!ie  price  being 
lilliiwicl  "11  the  note.  At  a  later  period  II.  uxe- 
Icutiil  a  liill  of  .sale  of  the  crop  to  the  defendant, 
i»li"  atti'iwaicis  claimed  the  entire  crop  as  his 
loviii,  anil  harvested  it  : — Hehl,  that  H.  and  de- 
Ifunlaiit  .veri!  tenants  in  common  of  the  crop  of 
[liiliiii  cnni :  that  one  tenant  in  common  can- 
|jii';  maintain  trespass  or  trover  against  his  co- 
j till, It  I'lir  merely  reaping  and  harvesting  the 
«:■]•;  Imt  he  may  if  his  co-tenant  has  consumed 
ltiHnii|i,  or  ilealt  with  it  so  tliat  he  cannot  re- 
|bkf  It  iirjinr.siie  his  rciiiedies  against  the  persons 
have  pii.-isession  of  it;  anil  that  under  the 
irtiiinsUaiices  of  the  case  the  court  might  assume, 


I" 
clieiii  ami  was  no  legal  estoppel  on  her.      ISiirki  v 

v.    Tiihiii;  i')  (>.  S.  TiH). 

A  joint  action  of  trover  is  maiiitaiii.ilile  against 
the  purchaser  of  goods  at  sheiitl's  sale,  and  the 
attorney  for  the  plaintill',  who  imleiiiiiilies  the 
sheritf  for  the  sale,  hy  a  person  w  hose  goods  have 
been  illegally  taken  as  the  goods  of  the  execu- 
tion debtor.     Kirhij  v.  Culiill  il  nl.,  (i  ().  S.   ,">|0. 

Heplevin  for  horses.  ITeas.  jiislil'ying  the 
taking  under  a  warrant  for  school  taxes,  .and  al- 
leging that  they  were  delivered  by  theeiplleetor  to 
defendant,  an  innkeeper,  to  take  eaie  of  until 
the  sale.  Keplieatioii,  setting  out  facts  to  siiew 
the  rate  illegal,  and  averring  that  the  plaintill', 
after  seizure  of  the  goods,  at  the  rei|uesl  of  the 
collector  and  trii.-.tees,  g  ive  his  note  I'oi-  a  sum 
named  (not  saying  that  it  was  the  anioiiiit  due 
by  him),  payable  to  bearer,  which  w.is  aeeepted 
in  satisfaction  of  the  taxes  :  Meld,  on  deinurier, 
replication  bad  ;  for  the  collector,  acting  under 
a  warrant  illegal  on  the  face  of  it,  would  not  be 
liable  on  trespass  or  trover,  :iiid  therefore  not 
in  this  action,  nor  the  defeinlaiit  for  taking  the 
horses  from  him  to  keep.  Sjint  \.  MrKiir.ir,  18 
(i.  ti.  KJl. 

Sec.  l'2(>  of  the  Assessment  Act,  'V2  Viet.  eh.  (!, 
().,  directs,  that  when  the  county  treasurer  is 
satislied  that  there  is  distress  11)1110  .any  lainls  of 
non-residents  in  aiivar  for  taxes,  he  shall  is>iie 
a  warrant  under  his  hand  and  seal  to  the  eolke- 
tor  of  the  municipality  to  levy.  The  wai  r.iiit 
was  tested  "(iiven  under  my  hand  and  seal,  be- 
ing the  corporate  .seal  ;"  iiiid  thi^  seal  boii'  (he 
same  form,  emblem,  legend,  &c.,  as  the  county 
seal.  The  eollector  sold  the  plaiiitill's  goods 
under  it,  but  it  was  not  shewn  to  have  been 
authorized  by  the  county  council,  nor  had  they 
received  the  proeiicds  of  the  sale  ;  Held,  that 
they  were  not  liable  in  trespass  or  trover.  Snidii 
V.  (Jorponitioii  uf  Vuiiiiti/  11/  Frmiti  iiur,  HO  Q.  B. 
275. 

The  plaintiffs,  nursery-men  in  Toronto,  sent 
by  the  (irand  Trunk  II.  W.  On.  14  packages  of 
trees,  addressed  to  their  own  order,  to  Colideii, 
a  station  on  defendants'  line  of  railway,  receiv- 
ing the  usual  shipping  note  issued  by  the  (Ir.aiid 
Trunk  t.'o.     The  goods  were  delivered  by  that 
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1.   Sfft  P  ' 


company  to  defendants  in  the  ordinary  course, 
and  carried  to  Col«len.  They  were  intended  for 
one  S.  tliere,  who  had  agreed  to  purchase  tliem 
from  the  plaintiflFs,  but  the  plaintifTa  reouired 
payment  from  him  before  delivery.  Several  tele- 
grams i)as8ed  between  S.,  the  station  master  and 
the  plaintiS's  ;  and  the  station  master,  being 
autiiorized  by  the  plaintiffs  to  deliver  only  half 
of  the  packages  to  S. ,  allowed  him  to  take  all, 
receiving  from  him  the  entire  freight  from  To- 
ronto :— Held,  that  the  defendants  were  liable  in 
trover  for  the  packages  thus  wrongfully  deliver- 
ed, and  that  it  made  no  difl'erence  that  the  con- 
tract to  carry  was  with  the  Grand  Trunk  Co. 
only.  It  was  insisted  by  the  plaintiffs  that  S. 
was  to  pay  them  .?!  ,000,  including  a  former  claim, 
before  obtaining  these  trees,  and  that  they  had 
lost  the  same  ))y  defendants'  wrongful  delivery, 
but — Held,  that,  upon  the  evidence  stated  in 
the  report,  there  was  no  ground  for  giving  more 
than  the  value  of  the  trees  wrongfully  delivered 
and  interest— the  ordinary  measure  of  damages. 
Lexli"  et  al.  v.  Canada  Central  Jf.  IV.  Co.,  44 Q. 
B.  21. 


IV.    CONVERSIOX. 

1.  Several  Defendants. 

One  A.  having  stolen  a  horse  sells  it  to  B.,  and 
is  afterwards  tried  and  convicted  of  the  felony. 
U])<in  trfiver  brouglit  against  them  for  the  horse  : 
-  Held,  tliat  the  facts  di<l  not  constitute  a  joint 
conversion,  so  as  to  maintain  trover  against  the 
purchaser.     L'dwardt  v.  Kerr  et  al.,  13  C  P.  24. 

In  trespass  and  trover  against  live  defendants, 
for  taking  and  converting  a  steam  boiler,  it 
appeared  that  one  defendant,  P.,  had  nothing  to 
do  with  the  criginal  taking,  Imt  that  it  had  been 
placed  in  his  yai-d  by  the  otliers,  or  by  some  of 
them,  not  acting  in  concert  with  him,  and  that 
he  had  afterwards  refused  to  give  it  up  to  the 
plaintiff.  At  the  trial,  the  plaintiff's  counsel 
declined  to  elect,  but  went  to  the  jury  against 
all  the  defendants,  c'.iniiiig  exemplary  damages, 
and  a  general  verdict  was  rendered.  The  court 
ordered  a  new  trial  without  costs,  and  refused 
to  allow  the  verdict  to  stand  against  P.  alone. 
M;nt<m  V.  Lee  et  al.,  30  (,).  B.  281. 

See  Stevens  v.  Pennock  et  al,  30  Q.  B.  51, 
p.  3838 ;  Mann  et  al.  v.  Emjlisli  et  al.,  38  Q.  B. 
240,  p.  3831. 


2.  Det(»tivn  after  Demand. 

Sendde,  where  a  party  purchases  the  goods  of 
another  at  public  sale,  a  notice  by  the  owner  at 
such  sale  disjienses  with  the  necessity  of  a  de- 
mand and  refusal  to  maintain  trover.  Haren  v. 
Lyon,  Tay.  370. 

A.  lent  a  horse  to  B.  for  a  special  purpose,  and 
while  B.  was  using  him  consistent  with  such 
lending  the  horse  was  accidentally  hurt,  and 
consequently  left  at  a  public  stable,  of  which  B. 
gave  A.  immediate  notice.  A.,  having  seen  the 
horse,  refused  to  take  him,  and  went  to  B. 's 
residence  (20  miles  from  where  the  horse  was 
left),  and  demanded  him  back  sound  as  re- 
ceived : — Held,  that  B.  's  non-delivery  of  the 
horse  after  being  thus  demanded  did  not  fui  nish 
evidence  of  a  conversion,  and  thfvt  A.  could  not 
sustain  trover.      Wells  v.  Crew,  5  O.  S.  209. 


tt-i 

t"S.,r 


Where  a  demand   is  necessary  in  trov» 
prove  a  conversion,  if  it  be  verbal,  the     ' ' '  1 
must  be  positive  ;  and  where  a  verl,al  d" '^*'I  I 
was  made  on  defendant  while  'hivinL' at'^  i 
tance  from  his  house,  where  the  iirotitrt!.  * 
manded  was,  and  no  answer  «as  ntiirii'i* 
Held,  no  evidence  of  a  converKiun      u^/  '  ~' 
Graham.  5  0.  S.  741.  '    '       ""■ 

Where  the  solicitor  of  the  plaintiff  wcnttntl  I 
Bank  of  Upper  Canada  and  deiiiaiidcil  iv,,,',',  I 
president  certain  boats,  and  tlu  mimIiI,,,,  .  nl 

I'll,  .  •  I  '  ^'  I'I'.lll    *u)(i  I 

nim  he  had  no  answer  to  give,  aiiil  nttireil 
to  the  solicitor  of  the  bank,  wlio  tuld  liim  ,r| 
he  was  not  authorized  to  give  auv  ansMir  " 
Held,  sufticient  evidence  of  a  deiiiaii'd  aiKlreinsiil 
to  support  trover.     MeDimetl  </  „/  y   yy,,  ,,  ,1 
of  Uiijier  Canada,  7  Q.  B.  2,V_>.       '    '  ''" 

Defendant  signed  a  memorandmn,  oirtifin,! 
that  he  had  agreed  to  deliver  t(i  idaiiitiU'tvitJI 
furniture  in  his  possession  purcliased  \i\  ijirmi'ifl 
of  one  L.,  part  of  which  he  was  h,  liuii],  ■^^'." 
as  possible  : — Held,  tliat  on  pnidf  cif  deiimniimjl 
refusal  the  plaintiff  was  entitled  to  iif' nir  J 
trover.      White  v.  Battii,  23  (,).  B.  487. 

Defendant  undertook  to  cai-ry  fdi-  ]iiiiiiitigiii 
(luantity  of  oats  to  T.,  whic'i  tjiey  did,  delnt  ' 
ing  them  at  an  (devator  tiiere  liulonginu 
who  received  them  to  LoM  fur  jdaiiititls.  ni 
the  quantity  thus  delivered  ]daiiitill's  i\aii,j| 
part  before  the  elevator  was  destrnycil  l.v  up 
as  it  subsequently  was.  Tiiei  e  ^^•as  a  vurv  lari 
amount  of  grain  besides  the  idaiiitiHs'  iiits»] 
elevator  at  the  time  of  its  ilestriKtiiiii,  nn 
which  settled  down  in  a  cmiieal  mass  mi  tin 
wharf,  on  which  the  building  stodd,  the  niaa.l 
der  falling  into  the  water.  I'laintitfs  cltsirHiR 
remove  w-liat  remained  of  the  grain,  ali(.M'iiis;t[ 
they  could  select  it  from  tlie  general  mass,  fpi 
their  knowledge  of  the  portion  ot  the  builiii 
in  which  it  had  1)een  stored  ;  ijut  the  (km. 
dants,  who  were  bailees  of  tlie  greater 
assumed  charge  of  the  wliole  fer  the  liciictiiiil 
all,  r.nd  refused  to  allow  plaintirt's  te  du  si 
ing  that  it  would  be  sold  for  the  general  Iwitai, 
which  it  accordingly  was,  when  the  iiLiintifij 
share  of  the  proceeds  of  the  sale  was  luiin, 
amount  to  only  $28  : — Held,  that  iilaintilisoni 
maintain  trover  against  defendants  in  resiiect 
their  grain  so  disposed  of  by  defendants,  in; 
much  as  the  latter  had  no  coiitnd  over  it, 
ought  not  to  have  prevented  plaintiti's  irm 
moving  it  if  they  could  find  it.  Mmloihii 
V.  Grand  Trunk  N.   W.  Co.,  15  C.  P.  31)2. 

Plaintiffs  had  a  large  quantity  of  wheat  in  tii 
warehouse  of  one  T.,   for  whieli  they  lid' 
receipt,  and  defendants  also  held  'I'.'s  rei'ti|>ti( 
whejvt  in  the  Siune  place,  on  whieli  tlitv  I 
made  advances  ;  but  there  was  not  eiinugii  «!i 
to  satisfy  both.  T.  having  left  the  eountiT,  t-.tj 
R. ,  defendants'  agent,  a  letter  to  <'.,  whonui/ 
charge  of  the  warehouse,   dircetiiig  hinitii.ivj 
R.  possession  of  the  warehouse  and  alUTaiiiil 
it  belonging  to  him,  T.     On  receiving  this  kitij 
C.  gave  K.  the  key,  went  with  him  tn  tliewaj 
house  and  pointed  out  T.'s  wheat,  ami  rmivij 
back  the  key,  agreeing  to  hold  jKisaessimi,  li 
the  same  day  R.  again  got  the  key  tngointdi 
place  with  one  M.,  anff  again  retunieil  it  t4'J 
who  said  he  considered  he  still  had  jiossessiiD 
the  store,  and  that  he  would  not  have  given  ^ 
the  wheat  to  the  plaintiffs  if  R.  had s» liirettj 
him.     Plaintiffs  demanded  their  wheat  from  B 
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ccessary  in  trov«r,,i 
be  vtrld,  tla.  aiw^, 
lere  a  verl.al  ,U.n„„,j 

here  tlu;  iiroiiertv  (jj. ' 
swer  Was  rctunit,!  ■_  | 
inversinii.    J/q',„'„~ 

he  plaintiff  went  tMtlw  I 
11(1  ileiiiandodfrniiittJ 
:iiul  t\w  prosiilciit  t,,],;! 
yive,  iiii.l  rutVrnai.ml 
ik,  wlici  toll!  liiii,  (ij,! 

0  givL-  iiiiy  answ,t;Jj 
if  iKlemaiulunilrdusjll 
*/(-•//  «■/  „/.  V.  77/.  y;i,J 

.  -irvi.  " 

emoi-iUKliini,  oiTtiivii 
ivcr  tn  iiliiiiitiffcirual 

1  imrchaseil  liy  jilum 
tie  was  til  liuisli  as  ^ 
onpi-diif  of  (Itmaiiii ajjl 

entitled  to  rwuvtr  -A 
•23  (.).  H.  487. 

to  c.irry  fur  iilaimiiliii 
vhic'i  tlu'y  did,  ili'!;\vrf 

there  lieloiigiiiL'  t'lS, 
hiiltl  for  pliiiiititls.  I 
■ered  phiiiititls  ivwvnij 
V  was  (U'.sti'iiycil  liviir*, 
Theie  was  a  vitv  lira' 
IS  the  jilaiiitirtV  iiiia' 
its  ilestrnctidii,  iiinstfi 
,   a  eonieal  mass  »ii  iki 
Iding  stood,  the  niaa. 
'a:     i'laiiitiffs  iltsir.'it. 
if  the  grain,  allegi 
the  general  liuis 
portion  of  the  hiiilad 
stored  ;  but  the  < 
2S   of  the  greater 
whole  f<ir  the  heiutitd 
plaintiH'-i  to  dn  sh,  -ti 
t\)r  the  general  Imiti 
as,  when  the  \hm:i 
f  the  sale  wa.s  Icuini 
[old,  that  piaintillsi> 
defendants  in  resj'tiKi 
of  by  defendant*,  iii: 
no  eontrol  over  it.  a 
inted  plaintiti's  ire; 
find  it.     M"il"ll' 

Co.,  loc.  r. » 

(juantity  of  wheat  in  t: 
or  whieli  they  In! 
also  held  'l'.'*  reni, 
,ce,  on  which  tliev  li 
•e  wasnot  eiioiiglniiit 
ig  left  the  country.  :■• 
letter  to  ('.,  who «,v< 
e,   directing  liim  tn  j 
rehouse  and  aliL'i'ffli 
On  receiving  tins  IttM 
[it  with  himtiitlifw 
T.'s  wheat,  anil  mc 
to  holil  posaessimi. 
rotthekcytiigniiit't; 
'  again  returned  it  tut' 
he  still  had  iiossessiot 
ivouhl  not  have  given 
,ffs  if  R.  ha<l  so  iliraji 
led  their  wheat  from 


^ho,  as  they  alleged,  answered,  "I  won't  do  so 
t  nresent-"  but  almost  immediately  after  defen- 
1  tits'  att<'iniey  served  a  written  disclaimer  on 
tlV  ulaintiffs,  infonning  them  that  defendants 
1  i'laime<l  all  possession  of  the  storehouse  and 
*  .'heat  therein.  On  the  same  day  the  plaintiffs 
r  lu'ht  trover  : — Held,  assuming  the  facts  most 
hvouralily  f'T  the  plaintiffs,  that  it  should  have 
teen  left  to  the  jury  to  say  wlietlier  R.  enter- 
tained a  hmi.i  tide  doubt  as  to  plaintiffs'  right  to 
til .  wiieat,  and  whether  a  reasonable  time  had 
eLiiised  for  clearing  it  up  ;  an<l  Ourere,  whether 
tl'e  facts  could  legally  suHice  to  establish  a  con- 
version.   <li'l>ii'  <'t  «'•  V.  Royal  Canadian  Bank, 

■r,  ti.  B.  :{io. 

Huld,  under  the  facts  of  this  case,  that  trover 
and  detinue  would  lie  for  the  four  notes  in  ques- 
tion, tiie  evidence  shewing  that  they  were  de- 
manded from  defendant  and  his  solicitors,  who 
reUbcd  to  give  them  up,  though  they  hatl  been 
paid,     H'"/--/'  V.  Brown,  18  C.  P.  60. 

Tlie  iilaiutitr  had  (piitted  possession  of  defen- 

(iants  farm,  of  which  he  had  been  the  tenant, 

thiiu  di  his  term  had  not  oxjjired,  and  there  had 

lieen°no  legal  surrender  of  it,   but  he  had  given 

notice  of  Ills  intention  to  go,    and  defendant  it 

appeared  was  willing  to  get  rid  of  him.     Having 

removed  a  portion  of  his  goods  he  subsequently 

'  returned  for  some   more  of  them,  which   were 

[  liK.'ked  up  in  a  barn  on  the  place,  of  which  he 

!  h.iil  the  key,  ami  on  til. ding  the  outer  gate  of  the 

farm  locked  went  to  defendant,   who  was  close 

|)v.  and  rcijuested  him  to  open  it  and  allow  him 

to  enter  and  get  his  goods,  but  defendant  refused 

either  to  open  the  gate  or  to   allow  him  on  the 

farm,  and  although  he  did  not  in  express  terms 

I  refuse  te  give  up  possession  of  the  goods,  the 

I  jury  found  that  such  was  his  intention  and  that 

I tlieplanititF so  understood  him: — Held,  Hagarty, 

('..I,,  diss.,  that  this  was  not  sufficient  to  consti- 

1  tiite  a  conversion  of  the  goods  by  the  defendant 

I  so  as  to  support  an  action  of  trover,  and  tliere- 

I  fore  th.at  replevin  would  not  lie.     Smallci/   v. 

[VaUwiki;  20  C.  P.  531. 

See  Keith  v.  McMurraij,  27  C.  P.  428,  p.  3839. 


3.   Sale. 

Wiiere  defendant  received  two  horses  from  the 
I  jlaintitf  to  sell  at  a  certain  price,  and  without 
llisiissent  or  authority  sold  them  for  a  less  price  : 
1  —Held  that  he  was  liable  in  trover  for  the  ditfer- 
Mtce,  the  unauthorized  sale  being  a  conversion. 
\frk4man  v.  Kciiilrick  at  ah,  3  O.  S.  6(). 

Cattle  supposed  to  have  been  stolen  are  taken 
|k.\.,  a  constable,  to  B.,  an  inn-keeper,  to  feed 
ruiil  take  care  of.  After  some  time  B. ,  wishing 
Ito  lie  paid  for  their  keep,  applies  to  C,  a  magis- 
itnte,  who  had  nothing  to  do  with  the  original 
Itaption,  for  directions.  C.  tells  him  to  sell  the 
I  cattle  and  satisfy  his  claim,  which  B.  does.  D., 
Itluowne." of  the  cattle,  sues  C, the  magistrate,  in 
|fri5p,a,ss :— Held,  thai;  as  against  the  magistrate, 
jtriAir,  and  not  trespass,  should  have  been  the 
If  rill  if  aetiou.  Semble,  that  under  the  circum- 
I  itaii  Ls  he  would  not  be  liable  to  the  owner  of 

!'■  I  attle  in  trespass.     Marsh  v.  Boulton,  4  Q. 

.  XA. 

A  lia\ing  certain  goods  on  hire  for  a  term,  be- 
Ikc.'iiig  to  B,,    defendant,    as    sheriff,   having 


notice  that  the  goods  were  the  property  of  B. , 
sold  them  under  an  execution  against  A. : — Held, 
that  B.  could  maintain  trover  against  the 
sheriflF,  the  sale  by  him  and  subsequent  sale  by 
his  vendees  being  a  complete  conversion,  iil- 
though  the  goods  were  afterwards  left  in  A.  's 
possession.     Morrison  v.  Carrall,  1  C.  P.  22(>. 

Under  the  special  facts  of  this  case,  sef  out 
in  the  report: — Held,  per  Draper,  Burns,  J>I., 
that  the  plaintiff  could  sustain  trover  against 
defendants.  Robinson,  C  J.,  diss.,  who  con- 
sidered that  defendants,  as  assignees,  by  the 
deed  of  15th  August,  18.50,  intended  to  con- 
vey to  D.  B.  &  Co.  only  such  e(piitable  interest 
as  vested  in  them  as  assignees  of  1 ).  B, ,  and  that 
therefore  they  were  guilty  of  no  conversion  : — • 
Held,  also,  that  the  luaiutiff  was  not  estopped  by 
his  assignment  to  B.  U.  C.  from  treating  those 
defendants,  at  lejist,  as  guilty  of  conversion  of  his 
property.    Cai/lei/  v.  McDoncll  et  al,  8  Q.  B.  454. 

Held,  that  where  the  claimant,  under  an  in- 
terpleader order— after  first  ilirecting  a  sale,  and 
then  countermanding  it — accepted  part  of  the 
proceeds  of  the  sale  of  the  goods,  he  thereby 
adopted  the  sale,  and  couhl  not  hold  the  execu- 
tion creditor  liable  for  a  conversion.  Aiiphhii  v. 
Withal  etai.  8  C.  P.  3'J7. 

To  a  count  in  trover  for  plaintiff's  cattle  kill- 
ed by  defendants'  negligence  while  being  carried 
on  the  road,  and  afterwards  sold  by  the  station- 
master,  defendants  paid  into  court  ^52,  being 
the  price  for  which  they  were  sold  by  defendant? 
station-master  after  they  had  been  killed  : — . 
Held,  that  such  payment  admitted  only  a  cause 
of  action,  not  the  particular  cause  sued  for  ;  and 
that  the  evidence  proved  no  conversion  by  defen- 
dants, the  sale  not  being  the  ordinary  duty  of  a 
station-master.  O'liorke  v.  Great  \Vetitern  li. 
ir.  Co. ,  23  Q.  B.  427. 

Defendant  P.  having  a  chattel  mortgage,  which 
did  not  cover  the  piano  in  question,  authorized 
A.,  .as  his  bailiff,  to  sell  the  goods  mortgaged,  and 
A.  was  also  authorized  by  the  landlord  of  the 
mortgagor  to  distrain  for  arrears  of  rent.  Under 
the  distress  warrant  A.  seized  and  advertised  the 
])iano,  but  was  directed  by  the  landlord  not  to 
sell  it.  He  applied  to  P.  as  to  the  sale  of  the 
piano,  who  referred  him  to  his  attorney,  and  he 
afterwards  sold  it,  and  paid  the  proceeds  to  P., 
who  had  knowledge  of  all  the  facts,  and  who  ho 
said  had  indemnified  him  : — Held,  that  P.  was 
liable  with  A.  in  trover  for  the  piano.  Stevens  v. 
Pemwck  et  al.,  30  Q.  B.  51. 

About  1857,  the  plaintiff  purchased  from  the 
owner  of  a  certain  steamer  the  copper  sheeting, 
&c.,  thereon,  it  Vieing  understood  that  he  was  to 
get  it  when  a  suitable  time  arrived,  as  by  dry- 
docking  or  hauling  out  the  vessel.  A  yacht 
club  soon  after  bought  the  hull,  which  they  used 
as  a  club  ship,  having  the  same  understanding 
with  the  plaintiff.  Shortly  afterwards  the  plain- 
tiff with  the  consent  of  the  club  took  off  the  sheet- 
ing to  the  waterline,  when  the  club,  thinking 
that  the  vessel  was  being  injured,  but  without 
disputing  the  plaintiff's  ownership,  refused  to 
alk)w  him  to  take  off  any  more,  and  the  plaintiff 
desisted.  In  18(59  the  club  sold  the  vessel  to 
one  C,  who  gave  a  chattel  mortgage  for  the  un- 
paid purchivse  money,  and  on  making  default, 
judgment  was  recovered  against  him,  and,  under 
a  fi.  fa.  goods  thereon  C.'s  interest  was  sold  to 
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defendant,  the  plaintiff  being  at  the  sale  and  in- 
fdiniing  defendant  of  his  claim.  It  was  proved 
that  the  vessel  had  heconie  a  total  wrecK,  and 
useless  as  a  ship.  Defendant  having  refused  to 
give  up  the  copper  after  deniand  made,  the  plain- 
tif}',  in  1875,  Itrought  trover  therefor,  when  defen- 
dant insisted  that  the  plaintiff's  riglit  was  barred 
under  tlie  Statute  of  Limitatiims,  for  that  there 
was  a  conversion  by  the  club's  refusal  to  allow 
the  copper  to  be  taken  off,  or  at  all  events  by 
the  sale  to  C.  ;  and  that  six  years  had  elapsed  in 
either  case  before  action  brought  :— Held,  that 
the  plaintiff  was  entitled  to  the  copper,  and  to 
maintain  trover  for  it,  and  that  neitlier  of  the 
acts  relied  on  by  defendant  amounted  to  a  con- 
version or  could  be  so  set  ui>  by  him.  Keith  v. 
McMiin-aij,  -11  C.  P.  428. 

C,  on  the  20th  August,  1874,  sold  land  to  one 
G.  for  88,500,  and  took  a  mortgage  on  the  pro- 
perty for  .Sii.OOO,  and  two  joint  notes  of  G.  and 
M.  for  the  balance,  'i'liese  notes  were  handed 
by  V.  to  defendant  to  keep  for  him,  defendant 
being  aware  that  he  was  in  pecuniary  dilficulty, 
and  a  writ  of  attachment  in  insolvency  issued 
agaitist  liim  on  tlie  Ist  of  Septend)er.  The  plain- 
tiff, being  appointed  assignee,  demanded  the  notes 
from  defendant,  who  disposed  of  them  for  C.'s 
benefit,  with  knowledge  of  the  plaintiff's  claim, 
and  the  plaintiff"  brouglit  trover.  It  appeared 
that  the  plaintiff'  had  tiled  a  bill  to  set  aside  the 
sale  of  the  land  by  ('.  as  fraudulent,  which  suit 
was  pending  at  the  commencement  of  this  action, 
and  it  was  ])roved  that  the  makers  of  the  notes 
were  worthless,  unless  they  could  be  said  to  have 
a  vendor's  lien  on  the  land  for  the  amount  un- 
secured : — Held,  tluit  defendant  had  been  guilty 
of  a  conversion  of  tiie  notes,  for  which,  shewing 
no  riglit  or  authority  under  the  makers,  he  could 
not  dispute  the  plaintiff's  right  to  sue,  notwith- 
standing tile  plaintiff  was  disputing  the  sale  out  of 
wliicli  tiiey  arose  ;  but  that  the  insolvent  having 
taken  a  mortgage  on  the  land  for  part  of  the 
purchase  money,  had  waived  his  vendor's  lien  for 
the  remainder.  The  defendant  having  brought 
into  court  one  of  the  notes  for  iJI.OOO,  about  the 
value  of  the  lien  if  it  had  existed,  it  was  ordere<l 
to  be  delivered  to  the  plaintiff',  and  the  verdict 
which  had  been  rendered  for  §1,000  was  reduced 
to  nominal  danuiges.  DriffiU  v.  McFidl,  41  Q. 
B.  813. 

The  plaintiff,  a  farmer,  left  552  bushels  of 
barley  with  defendant,  getting  a  receipt  from 
defendant  of  liis  having  received  it  from  the 
plaintiff  in  store.  The  plaintiff"  intended  to  sell 
it  to  defendant,  but  as  the  market  price  was  low, 
it  was  left  with  him.  The  defendant  mixed  it 
with  other  barley  and  sold  it,  dealing  with  it  as 
his  own,  the  plaintiff  being  at  liberty,  at  any 
time,  to  accept  the  market  price,  or  to  call  for 
the  return,  not  of  the  identical  barley,  but  of  an 
eijual  ((uantity  of  the  same  quality,  but  no  price 
was  ever  agreed  iipon,  nor  any  barley  returned. 
The  defendant's  premises  M'ere  destroyed  by  fire, 
and  he  having  refused  either  to  pay  for  the 
barley,  or  to  return  a  similar  (juantity,  the  plain- 
tiff sued  him  in  trover  aucl  on  the  common 
counts  : — Hehl,  that  in  any  event  the  plaintiff" 
must  succeed,  for  that  the  defendant  must  be 
deemed  either  to  have  been  guilty  of  a  conver- 
sion in  disposing  of  the  plaintifl"'8  bailey  iis  his 
own,  or  to  have  acquireil  the  property  in  it. 
BennlM  v.  Kvi;  29  (.'.  P.  410. 

See  IMhicdl  v.  liathtrdl,  2(jQ.  B.  179,  p.  383.3. 
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4.  Claivi  of  Lilt). 


The  plaintiffs,  owning  a  line  of  stat'os.  ■ 

into  a  special  agreement  with  ikluiij.  ',  l 
inn-keeper,  for  the  stabling  ami  fot,|  ,'    ,*' 
horses.     Home  dispute  arose  as  t<)  ilei'i  /  ■ 
charges,  and  ascertaining  that  the  iilaintirt""'! 
tended  to  remove  their  hoi-ses  tn  .iiintiiir      '"'I 
refused  to  let  them  go  :-Hfcl,l,  tlut  ,lu""'  i 
had  no  right  of  lien,  as  the  plaintills  v,','"""| 
guests,  but  employed  defemlant  in  tliuohm''"'' 
of  a  livery -stable  keeper,  and  \m\„  ^ ',,  '' 
agreement  which  gave  him  no  luntimii'.,,, ''  ' 
of  possession.     Hehl,  also,  that  a  .(inveiiii"    '''' 
sufficiently  proved.     JJimn  i-l  at   v  /)!',;;""; 
Q.  B.  79.  '  ■'' ' 

Held,  that  the  mere  fact  of  a  ward,,,,,., „ , 
who  has  a  hen  on  goods  for  a  cCTtain  mj 
storage,  claiming  also  to  hoLl  tliti,i  imai,  i,,, , 
able  claim  as  due,  either  to  liiiu.sch'  ,ir  iVji 
person,  does  not  dispense  with  a  toi„l,i'„, ',' J 
sum  due,  and  amount  to  a  coiiveisi,,,,,  ,,iil,..,  .J 
evidence  fairly  warrants  the  cmulusiim  tint",."] 
tender  wouhl  be  useless,  as  it  \vo„l,l  1,^.  ri'iii" 
and  th.at  in  this  case  the  e\i,luiict', set  ,iiit  intlJ 
report,  was  insuttieient  for  tliat  imipiKe    t 
plaintiffs  denied  that  any  claim  f,,,-  stoin'rt.  „' 
made,  wiiile  defendants  assert,,,!  the  e.jiltnrv 
—Held,  that  if  not  made  mIicii  the  mw\i  iv. 
demanded,  tlie  defendants  eindil  imt  ,k'foat  t| 
plaintiffs'  claim  in  trover  liy  afterwar.ls  hh 
it  uj).    Llmhi  ft  al.  v.  Munjuii ,/ ,,/.,  i'j  (■  p  • 

See,  also,  "Tender,"  p.  111.,  j,.  g;;;- 


5.   Otfur  Cii.iiyi, 

A.  having  been  arrested  at  tlie  suit 
placed  a  mare  in  R.'s  p,issessi,in,  ,iu  an 
ment  that  if  P.  jiroved  a  ileiiiaini  as;aini-t.\  Ij 
his  own  oath  or  tiiat  of  others,  H.  uastniivj 
and  keej)  the  mare  till  re-pai,l.     H.  ,11,1  iiiv i' 
but  it  was  not  shewn  that  he  (li,l  s,)  ia'iMiJ 
(juence  of  its  being  sworn  t,, ;  aii,l  the  nj 
remaining  with   him,    he  used  lier  ,iiia.  jntl 
plough  :— Held,  that  such  use  of  tlie  iiiaro 
not  a  conversion.     Funrxicr  v,  Siirnr,,-  ■ 
S.  47. 

In  trover  for  promissory  notes  af/ain-t 
maker,  it  appearwl  that  the"ii,it>:s  liail  hvn inrl 
by  him  on  a  purchase  of  lan,l  :  that  tlir  i^l 
afterwards  agreed  to  deliver  them  up  t" 
a  good  considcrati(m  :  that  afterwanls,  iiudl 
fore  their  delivery,  the  payee  assigned  tl 
deed  to  the  plaintiff,  the  imtes  tJieiiiwlvi 
in  the  possession  of  a  thinl  party  ;  aii'l  tliittl 
defendant  afterwards  receive,!  tiieiii,  liaviiiiiiij 
had  notice  of  the  assignment-  ainl  ii,i  ii.aniy 
ing  been  shewn,  the  jury  fonii,!  fm-  tlieilitViiilJ 
— -Hehl,  th.at  as  tlieae  facts  w,m!,l  liaw  piiiil 
tuted  a  good  defence  in  an  aetiini  liy  tlio  ]*! 
on  the  notes,  the  verdict  was  ligiit.  XmiSf 
Jieniiett,  T.  T.  3  &  4  \'ict. 

In  trover  for  a  crown  grant-  (.liiare,  if  i 
defendfint  obtained  the  grant  witlioiit  aial 
rection  or  authority  from  tlie  yiaiitee,  imt ira 
the  direction  of  some  public  othcer  totlieswl 
tary  to  deliver  to  A.  such  giants  as  lie  Am 
require,  W(mld  possession  (il)taiiie(l  uiulirsa 
order,  be  tortious,  and  afford  eviileiiei  nf  a  if 
version  at  that  time.  Jlaiiqi'iOH  v,  &iiM 
O.  S.  23. 
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'  Lii  II. 

lino  (if  stages,  enttt-^l 
witli  .Ifteiiilaiit,  ij 
ng  uiid  feeil  „f  ii„i.r 
[180  as  to  ileftiiilaiit'jk 
that  the  vhiiitili*  in.L 
i-sos  toiiiiiithoriiiii.liel 
■JJfclil,  that  .ki.iMintl 
lie  \ihuiitills  wttt  ii„t] 
ri(huit  ill  the  cliara««H 
,  and  umler  a  sjn.,, 
:u  no  tuutiauiiij;  ri'k 
I  that  a  OdiivevaihiiiiJ 
Dii  at  al.  V.  Uiil'i, 

,ct  of  a  warchflusiiiiji 
I  for  a  curtain  siiin' 
Kihl  tliL'iii  luran  w. 
•  to  liiiiinfU'  (ir  a  tfeil 
u  with  a  tuiiiliT  111  tci 
\  coiivfrsiiiii,  uiilt-vtiiil 
;he  coiichisiiih  tliat.-a, 
as  it  wiiulcl  Ijf  rtiujulj 
uviik'iico.sct  out  iiitlJ 
for  that  ]i\ir]inM'.   TlJ 
f  L'hiiin  fipi-  stni'a^ 
assivti-'d  the  tLiitrir,! 
,e  whun  till.'  gdiiils «.] 
ts  coulil  nut  iti'fi.at ; 
iv  liy  aftiTwaiils  >,t: 

njiuici  iii.,'2:\(:.\'.:\-] 
t,"  1,.  III.,  p.  3;:):. 


r  Ca-soi. 

steil  at  the  suit  i.i  I 
jHissi'ssiiin,  (in  ;ui  a;iv 
a  (k'liinnil  against  A.i 
others,  H.  \\astn|.:y| 
paid.  15.  iliil  jNiyfl^ 
it  he  did  sii  ill  i, 
irii  to  ;  anil  the  ii.n 
usi,'(l  her  (iiu'c  iatl 
h  use  of  the  mar..'  w^ 

//■)•      V.      Slllllf: 

.ssory  notes  ai.'aiii>t  ;!j 
theniitcs  had  luiiip- 
if  land  ;  that  tlu'  I'.iyi 
diver  them  niitnV.iii^ 
that  afterwards,  i 
payee  assigned  tluiii  1 
ic  m'ltes  theinsolvis Uii 
.hiril  party;  aniltli:;til 
eceivedtheni,  liaviiiiliij 
iment-  mid  im  Iraii'l 

fonn(lfo''tlieilt;ii*M 
'facts  would  hav.-  ("li 
ail  aetimi  hy  t!u'  l':u| 
ict  was  right.    .S," 
ict. 

Avn  grant-  (Jnaro,  li  t 
le  grant  without  amj 
mi  the  grantee.  liotiH 
public  oHicert«tlic»| 
such  grants  as 
siou  (d)taincd  lunliTS 
afford  evidence  III  a « 
llaiiip-ion  V.  li'Jl"* 


In  \Dril,  1846,  certain  mares,  the  property  of 

*^*.i;       -1   *.-.  AafanAani.^a   farm    virhct    ad- 

.  dC' 


„„.„ye(l  to  defendant's  farm,  who 
liertiseil'  them,  but  no  owner  appeared,  ami  tie- 


Uintiff.  straye 

!•    ...I  *t,piii- 


Mrds    In  July.   IS-**''  the  same  mares,  bemg 

innoscd  to  l>e  on  iilaintiflf 's  pasture,  were  sold 

the  sheritf,  under  an  execution  against  plam 


f  t(i  one  >. , 


ttimi 


me  i-i. ,  wlio  never  obtained  possession  of 

but  hearing,  in  the  year  1852,  they  had 

uj  ^mi  were  in  defendant's  possession,  made 

"written  demand  on  defendant  for  them  and 

progeny  in  September  of  that  year.     A 

afterwards  .S.  made  over  his  interest  to  the 

I'litilf  aa  a  gift,  without  consideration  or  any 

liverv.    In  ^^^'^'  *'*"  plaintiff  made  a  demand 

the  ilefendant  for  the  mares  and  their  colts, 

i,l,  w;»s  refused.     Pleas,  not  guilty,  not  pos- 

\f,]  and  Statute  of  Limitition  : — Held,  that 

."(.inersion  took  place  in  1847,  and  that  the 

Wiui  barred  by  the  statute.     iScott  v.  J/c- 

(i  C.  P.  302. 

Plaintiffs  held  certain  municipal  debentures 

j,ik' in  Ivoudon.     C,  an  agent  of  the  muni- 

alitv,  imicured  one  for  .£100  from  the  plain- 

liiid  gave  it  to  the    defendant  in   their 

■s'liee.  ill  order  that  defendant  miglit  shew  it 

i;   A  Co.,   a  Krni  who  defendant  thought 

ht  purchase.     This  firm  afterwards  advanced 

l,lX)()  upon  a  deposit  of  £40,000  of  the  deben- 

and  .agreed  to  sell  £60,000  of  them,  but 

j:ile  was  not  made,  and  the  ])laintiff3  subse- 

inth'sidd  those  deposited  with  (1.  &  Co.,  in 

ler  til  pay  off  their  advance.     This  debenture, 

uivur,  which  had  been  left  by  the  defendant 

itlHi,  k  Co.,  when  he  first  went  to  them,  was 

i.ikeil,  and  reiuained  in   their  possession. 

le  plaintiffs  having  brought  trover,  it  appeared 

ti;.  &Cii.  retained  it,  claiming  commission 

icli  Mxinld  have  arisen  to  them  from  the  sale, 

a  lien  (in  it  for  moneys  due  to  them  by  de- 

lant,  hnt  the  plaintiffs  knew  nothing  of  this, 

hill  never  applied  to  them  for  it; — Held, 

it  iloftiidant  was  not  liable,  for  he  was  guilty  i 

(I  ciinversion  in  jdaciug  the  debentures  in 

huiils  of  G.  &  Co.  with  the  plaintiffs,  as-  i 

ami  had  not  interfered  since  ,  pnd  that  the  [ 

tills' renicdy  was  against  G.  &  Co.      iri7«0M  \ 

i  V.  MucXa'h,  21  Q.  B.  403. 

.  hail  a  contract  to  supply  wood  to  a  railway 
Hiiiiy,  for  which  he  was  to  be  paid  w-hen  it 
1  litiii  inspected  and  accepted.     While  152 
i  wore  lying  in  the  company's  yard  for  in- 
)ttiiiii,  lie  assigned  all  the  wood  that  belonged 
|im,  with  other  property,  to  the  plaintiff  for 
►'iietit  of  his  creilitoi-s.     He  at  the  same 
(iiiaile  over  his  interest  in  the  contract  to 
nlaiit,  who  completed  it,  and  the  company 
twivils,  Ijy  mistake,  paid  defendant  for  these 
Hills,  as  well  as  for  what  ho  had  himself 
iitl;— Held,   that  the  plaintiff  could  not 
Sitain  trover,  there  having  been  no  conversion 
lekiklant.    tiaitl  v.  Kelli/,  17  Q.  B.  306. 

:  iilaiutiff  sent  to  his  agent,  J.,  two  boxes 
Ris  ami  roots,  made  up  in  bundles  addressed 

imis  iiurchasers.  They  went  by  steamer  to 
Dilaiit,  a  forwarder  at   Powell's   Landing, 

;tliey  arrived  on  Saturday,  5th  May,  and 
I  taken  from  the  boxes  by  defendant,  and 
bill  tlicin  delivered  to  the  persons  to  whom 
[«i'i;  addressed,  who  called  for  them.     On 

leslay  a  [lerson  was  sent  by  .1.  to  take  and 

rtlicui,  and  on  Thursday  J.  himself  c;illed. 

Hi 


Many  of  the  trees  were  injured,  and  the  evidence 
was  contradictory  as  to  the  state  in  which  they 
arrived,  and  as  to  whether  this  injury  was  caused 
by  defendant's  treatment  of  them,  or  whether  it 
was  necessary,  as  he  alleged,  to  open  the  boxes 
and  deliver  them  without  delay.  The  plaintiff 
having  brought  trover : — Hehl,  that  whether 
defendant  had  been  guilty  of  negligence  as  a 
bailee  or  no,'-,  he  had  iTont  nothing  which  would 


•*^. 


m  law  amount  to   a  conversion.      Lovekin  v. 
Fmlf/er,  26  Q.  B.  150. 

The  plaintiffs,  living  at  Southampton,  having 
purchased  goods  at  Montreal,  directed  them  to 
be  forwarded  to  Kingston,  to  the  care  of  the 
schooner  "  llegina. "  They  were  so  sent  in  one 
of  the  mail  steamers,  but  the  captain  of  the 
"Kegina"  being  unable  to  wait  at  Kingston, 
directed  defendants,  who  were  forwarders  there, 
to  send  them  on  by  the  same  steamer  to  Hamil- 
ton, and  thence  by  the  railway  to  iSarnia,  where 
he  would  take  them  up  on  his  way  to  South- 
ampton. Defendants,  iiowever,  shipped  them 
from  Kingston  by  a  propeller,  which  was  burned, 
with  the  goods  on  board,  in  the  River  St.  Clair. 
They  had  been  insured  to  go  by  the  "  Regina," 
but  having  been  sliipped  on  a  different  vessel,  the 
policy  was  cancelled.  It  w.as  held  in  the  Queen's 
Bench,  Richards,  C.  J.,  doubting,  that  on  the 
contract  for  not  sending  as  directed  defendants 
were  liable  only  for  nominal  damages,  the  loss 
by  fire  being  too  remote  ;  and,  Rjchards,  C.  J., 
diss.,  that  they  were  not  lialde  in  trover.  On 
appeal ; — Held,  reversing  the  judgment,  that  the 
defendants  were  liable  on  the  contract  for  the 
value  of  the  goods.  Walliio-  et  al.  v.  Swift  et  al., 
31  Q.  B.  523  ;   28  Q.  B.  56,3. 

The  insolvent,  a  miller,  agreed  to  grind  wheat 
for  the  claimants,  and  to  deliver  to  them  a  barrel 
of  tiour  of  a  specified  (juality  for  so  many  bushels 
of  wheat,  and  he  thus  became  liable  to  deliver  to 
them  955  barrels  of  flour,  as  the  ecjuivalent  for 
wheat  received  by  him  and  made  away  with  : — 
Held,  that  this  was  a  bailment  only  of  the  wheat, 
whicli  remained  the  claimants',  to  the  insolvent : 
that  such  bailment  wa.s  determined  by  the  con- 
version of  the  wheat,  so  that  the  claimants 
might  maintain  trover  for  it  either  as  ••'heat  or 
as  tiour  if  ground  :  tliat  they  might  Wc.lve  the 
tort  and  sue  for  the  value  of  the  goods  when 
they  should  have  been  delivered  ;  and  that  the 
claim  therefore  was  provable  as  being  a  debt 
within  the  Insolvent  Act,  not  a  claim  for  un- 
liquidated damages.  Jii  re  Williams  and  llop^, 
31  Q.  B.  143. 

Defendant,  by  deed  dated  26th  September, 
1870,  agreed  to  sell  to  the  plaintiff  all  the  mer- 
chantable timber,  kc,  on  the  defendant's  land 
which  the  plaiutif*"  could  make  by  the  first  of 
May,  1871  ;  any  timber  or  logs  left,  standing  or 
cut,  after  that  date  to  be  the  property  of  defen- 
dant. The  plaintiff  made  a  large  quantity  of 
timber,  and  drew  away  some  of  it.  On  the  27th 
March,  1871,  defendivnt  verbally  gave  him  leave 
to  1,  t  the  balance  of  timber  made  by  him  remain 
on  the  lot  till  fall,  if  the  plaintiff  would  not 
strip  the  lot  too  much  ;  and  the  plaintiff  only 
cut  for  a  day  or  two  after  that.  Subsecjucntly, 
and  after  the  1st  of  May,  the  plaintiff  was  for- 
i  bidden  to  take  such  made  timber  off' by  one  K., 
!  who  said  he  had  bought  it,  and  by  defendant 
who,  as  one  M'itness  said,  claimed  it  as  his  own  ; 
I  and  the  plaintiff  thereupon  brought  trover : — 
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Held,  that  the  made  timber,  which  vested  in  the 
plaintiff  as  made,  might  prot)erly  be  the  subject 
of  a  parol  contract  with  defendant,  indepen- 
dently of  the  deed,  and  that  the  dcsistance  of  the 
plaintiff  from  stripping  said  lot  before  the  Ist  of 
May,  was  a  siitiicient  consideration  for  the  parol 
agreement.  Held,  also,  that  there  was  evidence 
from  which  a  jury  might  infer  conversion.  IJed- 
ley  V.  Scmoiu,  33  Q.  B.  215. 

The  plaintiff,  at  fJuelph,  sold  to  B.  &  Co. ,  at 
Ottawa,  ()5  barrels  of  pork,  and  shipped  it  by  the 
Great  Western  R.  W,  Co.,  the  shipping  receipt 
acknowledging  the  receipt  of  the  same,  addressed 
to  the  plaintiff's  order  at  Prescott,  and  to  notify 
B.  &  Co.,  Ottawa.  The  pork  was  carried  by 
Great  Western  Railway  and  steamer  "Passport " 
to  Prescott,  her  manifest  shewing  a  delivery 
there  into  the  defendants'  charge,  and  stating 
that  the  plaintiff  was  owner,  and  that  B.  &  Co. 
were  to  be  noti6ed.  B.  &  Co.  were  large  dealers 
in  Ottawa,  and  all  goods  for  them  or  in  which 
they  appeared  interested  were,  by  arrangement 
with  the  defendants,  sent  on  to  Ottawa.  This 
pork  was  accordingly  sent  on  and  inspected  by 

B.  &  Co.,  who  refused  to  accept  it.  The  plain- 
tiff, who  was  fully  aware  of  all  that  had  occurred, 
and  that  the  pork  was  at  Ottawa,  swore  that  he 
demanded  the  pork  from  the  defendants'  agent 
at  Prescott,  but  there  was  no  evidence  of  a  re- 
fusal ;  and  it  appeard  that  the  plaintiff  at  the 
same  time  requested  the  agent  to  try  and  get  B. 
&  Co.  to  accept  it.  Before  the  action  was 
brought,  the  defendants  offered  the  plaintiff  his 
park  at  Prescott : — Held,  affirming  the  judgment 
of  the  Court  of  Common  Pleas,  29  C.  P.  102, 
that  the  asportation  of  the  pork  to  Ottawa  did 
not  in  itself  constitute  a  conversion.  Held, 
also,  that  there  was  not  sufficient  evidence  of  a 
demand  and  refusal ;  but,  Semble,  if  there  had 
been  trover  could  not  be  maintained  after  the 
subsequent  offer  to  give  up  the  pork.  Oauhan 
V.   The  St.  Lawrence  and  Ottawa  R.   W.  Co.,  29 

C.  P.  102  ;  affirmed  in  appeal,  3  App.  R.  392. 

See  Spry  v.  McKenzie,  18  Q.  B.  161,  p.  3834. 

v.  Pleadivo. 

1,  Declaration. 

It  is  incorrect  in  a  declaration  in  trover  to 
allege  that  the  defendant  converted  to  his  own 
use  or  wrongfully  deprived  the  plaintiff,  &c. , 
(which  is  the  form  used  in  Bullen  &  Leake's 
Prac.  2nd  ed.,  p.  253.  Bain  v.  McKay,  5  P.  R. 
471.— C.  L.  Chamb.— Dalton,  C.  C.  .0  P. 

Semble,  that  a  count  charging  that  defendants 
took  and  converted  to  their  own  use,  and  wrong- 
fully deprived  the  plaintiff  of  the  use  and  pos- 
session of  the  plaintiff 's  goods,  might  be  treated 
as  in  trover,  not  trespass  ;  and  a  justification 
therefore  might  be  proved  under  not  guilty. 
Hatch  V.  Holland  el  at,  28  Q.  B.  213. 

See  Mann  et  al.  v.  Englinh  et  al,  38  Q.  B.  240, 
p.  3831. 

2.  Pleas. 

Where  in  trover  for  bills  of  exchange  the  de- 
fendant pleaded  a  lien  by  agreement,  and  the 
plaintiff  replied  a  tender,  without  averring  that 
the  sum  tendered  was  sufficient,  the  replication 


was  held  bad  on  general  demurrer    (v 
Hulchinxun,  6  O.  S.  644.  '        ■'"" 

A  defence  that  the  property  wm  ^urch«d| 
from  the  plaintiff  by  defendant  shduld  1* ,  I 
cially  pleaded.     G'linn  v.  Oillisj,i,-^  o  Q.  K  ij. 

Trover  for  3000  feet  of  oak  timWr  andoml 
bushels  of  wheat.     Plea,   tliat  (kfeiKlant  , 
seized  in  fee  of  a  certain  close,   aiid  }„., 
seized  he  cut  the  said  wheat  aiid'timkr  thf 
growing,    and   afterwards,    &e.,    (lelivere,/?! 
same  to  one  A.,  to  be  kept,  who  dt'livere,! th 
to  the  plaintitr,  wherefore  dufcMidiuit  t<«)k  til 
out  of  his  ijossession;  &c.  :— Hold,  jilea  ,,„j 

general  demurrer.      Millard  v.  KirhmiM 
I  B.  248.  ''      *' 

Quwre,  if  the  plea  would  lie  good  on  a„J 
demurrer.     lb.  '  ^ 

The  omission  of  the  'licet  sa'pius  remiisitu, 
in  the  common  count  for  trovei-,  wasiintrfnnJ 
for  a  special  demurrer.  Jli:id  v.  Curndl  ifl 
B.  275.  ' 

In  trover  for  a  deed  an  agrcemci.t  tint  t 
plaintiff  should  deliver  the  deed  to  deft,,,! 
to  be  returned  on  certain  Cfinditions,  neeilufitii 
specially  pleaded,  but  would  he  iuhnissilik.  eii  J 
under  "not  guilty,"  or  "license,"  as  it  ntratiJ 
the  alleged  wrongful  conversion.  DuirLi 
Miller,  d  Q.  B.  227 .  ^' 

Quicre,  whether  a  plea  of  lien  in  trover  ijl. 
on  special  demurrer.  XicolU  v,  J)uiiciiii  \\i 
B.  332.  '    ' 

A  replication  of  de  injuria  ti  such  a  iJeij 
proper.    lb . 

Proof  of  a  jildgment  and    execution  ct, 
which  defendant  justiKes  is  adniissilJe  unl 
the  pleas  of  not  guilty  and  not  possessed  i* 
belt  V.  Shepf)ard  et  al.,  4  C.  P.  59. 

It  was  formerly  held  otherwise.  Bnil 
Perry,  7  Q.  B.  24. 

Trover  for  pamphlets.  Plea,  not  guilty. 
the  trial  the  judge  directed  that  the  idaintif  J 
not  entitled  to  maintain  the  action,  liccaiijtl 
pamphlet  was  a  scoffing  and  indecent  attack! 
Christianitj',  and  ordered  a  nonsuit  :-Htlil| 
the  defendant  could  not  rely  on  tiie  illegaliti 
the  publication  under  a  plea  of  not  guilty,] 
should  have  pleaded  it  specially.  Bmki 
Sheican,  14  C.  P.  419. 

To  an  action  of  trover  by  plaintiff  as  a 
in  insolvency  of  H. — the  first  count  alleJ 
conversion  previous  to,  and  the  second  coiii 
like  conversion  subsequent  to,  H.'s  insolM 
to  which  the  commons  counts  were  adJeJ-j 
defendant  pleaded,  on  equitable  grounikj 
H.  purported  to  sell  and  convey  to  F.tC 
his  stock-in-trade,  and  executed  legal  tn 
thereof,  and  represented  that  he  had  so  sol 
same,    whereby  certain  of  liis  credit«R^ 
induced  to  accept  F.  &  C.'s  notes,  givai| 
alleged,  for  the  purchase  money,  and  to  e: ' 
the  time  for  the  payment  of  H.'sindcbt«ili> 
them,  and  whereby  also  otlier  persons  i 
duced  to  supply  F.  &  C.  with  goods  on  c 
that  F.  &  C.  were  placed  in  iiis(dveiii.y  kyl 
pulsory  liquidation,  and  that  such  creditor 
other  persons  were  the  creditors  whniiitiic 
against  F'.  &   C. 's   estate  :  tliat  ditViili 
appointed  assignee,  and  as  sucli  tooki«s!^ 
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demurrer.    C 


OII'.'T  V 


nperty  was  pnrcli»((i| 
siidaiit  8h(mlilUs,|(.| 
lith^liic,  2  (j.  K,  121 

f  oak  timber,  !m(\'>D|)| 
tliat  ilefenilant  nul 
1  clnse,   1111(1  ln'in^  ul 
sat  and  timlier  thtrwu 
J,   &c.,    (lelivmd 
>t,  who  (leliveveihh(u] 
3  (lefcwdiuit  tiKik  t 
: — He\(l,  {ilea  j;i««li^ 
lard  V.  A'iri'jj(i(rifi-,  j 

mill  be  good  on  speciJ 

licet  sii'piua  rcijiiisitui 

)r  trover,  wasii(igro\ii 

Held  V.  Carml/,  i^ 

an  agrcemei.'.  tlut  tJ 
r  the  deed  to  iltitiklj 
u  conditions,  uceilmtlj 
'ouldhe  admissililc  eity 
"license,"  aa it ntgitn 
conversion.    Dmih.'j 

ea  of  lien  in  trover  lib 
jN^coZ/.s  v.  i^lOlfllll.ild 

injuriil  ta  such  a  ijk| 

int  and    execntioii  tij 
bities  is  admisaiWe  udJ 
r  and  not  possessed  fJ 
4  C.  P.  59. 
eld  otherwise.    Br(«l| 

ta.  Plea,  not  guilty. 
■ected  that  the  jilaiiitiJi 
lin  tile  action,  \mmi 
ng  and  indecent  attackj 
Ljred  a  nonsuit  :-Htl(l,f 
not  rely  on  the  illegilitj 
!r  a  plea  of  not  guilty,! 
it  specially.    Brnm 


Lthe  200.U  in  F.   &  C.'s  store,  consisting  of 

Uil"  received  from  H..  as  well  as  goods  sub- 

F.  &  C.  as  aforesaid,  as 


)V 


Hi 


er  by  plaintiff  as  J 
-the  first  count  all . 
to,  and  theseconilw 
equent  to,  H.'s  mh 
ms  counts  were  a«- 
on  equitable  grounikl 
.  and  convey  to  F.i 
nd  executed  legal  tn 
ated  that  he  had  so  so 
■tain  of  his  creditors  1 
,?.  &C.'s  notes,  givfii] 
chase  money,  amltoei' 
mentof  H.'siudetelK 

also  other  persons  r 

&  C.  with  goods  on 
)laced  in  insolveiicv  b; 

and  that  such  creW 

the  creditors  whotibl 

estate  :  that  de  c»U 
and  as  such  took  i«- 


„„„tiv  supphed  to  t.  & 
n  the  books  used  by  F.  &  C,  and  now 
ni«l  by  plaintiff :  that  the  goods  and  book 
as  above  would  not  more  tluui  pay  F.  &  C.  's 

Hlitors  •  tha'  i^^'*^"  'f  ^•'''*^  *'""**^*  "^"'^  ^""^  '^'"'***'^ 

H  '»  he  anil  his  assignee  are  estopped  from 

rtini!  up  any  claiw  thereto  as  against  defendant 

to  the  prejudice  of  F.  k  C.'s  creditors,  who 

"uL'h  defendant  have  a  lieu  in  equity  upon 

^oods  for  the  amounts  respectively    due 

Kill  as  aforesaiil ;  and  defendant  prays  that  an 

ttount  may  he  taken,  and  defendant  declared 

.  for  the  amount  found  to  be  due  to  the 

„,  „iaitors:— Held,   by  Gwynne,   J.,    and 

Brnied  by  the  full  court,  plea  bad,  for  as  to  the 

misalleged  to  he  F.  &  C.'s,  they  could  not  be 

■,  ,',f  whom  plaintiff  was  assiguee  ;  and  as  to 

s  other  goods,  the  plea  averred  a  sale  iinpeach- 

ie  by  the  assignee,  and  probably  in  itself  an 

J.  J  bankruptcy ;    and  the   matters  set   up 

ttwod  no  estoppel  in  pais.     Per  (iwynne,  J.— 

statute  authorizing  eipiitable  defences,  does 

i  authorize  pleailing  matters  which  are  merely 

iem  under   a   legal    plea.      Mackenzie  v. 

Kdm,  27  C.  P.  188. 


VI.   KVIDENCE. 

tome,  whether  the  evidence  of  the  secretary 

1  the  province,  that  it  appears  by  an  entry  in 

I  own  handwriting,  in  a  book  kept  for  sucli 

lies,  that  a  patent  was  delivered  to  A. ,  and 

it  he  therefore  felt  sure  that  it  was  delivered 

lA.  or  his  servant,  (Imt  has  no  recollection  of 

.8  sufficient  to  charge  A.  in  trover  with  the 

icssion  of  such  patent,     //(on^wo/tv.  BouUon, 

IS.  23. 

I  trover  for  wheat  reaped  and  claimed  by 
ftndants  as  of  right  belonging  to  them,  as 
r«way-going  crop  after  the  expiration  of  a 
K  for  seven  years,  the  plaintiff's  witnesses 
(red  a  new  lease  in  writing  of  the  same  pre- 
sto a  third  party,  from  the  expiration  of 
.  jdants'  lease,  but  the  new  tenant  swore 
he  had  no  rijjht  to  the  crop  : — Held,  not 
isary  for  jilaiutiff  to  produce  the  new  lease. 
rroicMV.  Cairns  et  al,  2  Q.  B.  288. 

I  trorer  for  goods — Held,  that  as  against  a 
f  under  an  execution  against  whom  the 
J  have  been  sold,  the  production  of  the  writ 
(ecution  is  sufficient,  out  that  as  between  a 
1  party  and  the  vendee  under  the  execution, 
judgment  in  support  of  it  should  be  shown. 
Iv.  Humphrey,  14  C.  P.  209. 

Itrover  against  defendant  for  the  conversion 

lain  personal  property  bequeathed  by  tes- 

I  married  woman,  to  the  plaintiff,  in  trust 

I  children,  and  appointing  the  plaintiflf  exe- 

.  the  defendant  claimed  the  property,  by 

jitter  vivos  from  testatrix,  and  on  such  gift 

disproved,  he,  amongst  other  objections, 

t  the  will  was  invalid  on  the  ground  of 

ience  of  the  husband's  consent.     The  tes- 

',  who  was  living  apart  from  her  husband, 

ixissession  of  the  property  ;  there  was 

1  on  the  record  denying  the   plaintiff's 

s  executor  ;  the  husband  had  never  in- 

I,  nor  did  defendant  defend  under  the 

Oil's  right :— Held,   under    these  circum- 


stances, that  it  was  not  open  to  the  defendant  to 
raise  the  objection.  Aduinn  v.  Corcoran,  25  (J. 
P.  524. 


VII.  Damages. 

Trover  may  be  maintained  by  tlie  obligee 
against  the  obligor  of  a  bond,  who  has  wrong- 
fully torn  off  hia  seal,  and  damages  be  recovered 
to  the  amount  of  the  penalty.  Hank  of  Upper 
Canada  v.{Widmer,  2  O.  S.  222. 

In  trover  for  a  deed  p.assing  a  fee  simple,  the 
jury  can  only  give  the  full  value  of  the  land  at 
or  after  the  conversion  as  damages.  JJiirr  v. 
.Vitnro,  G  O.  S.  57. 

In  trover,'  the  plaintiff  offered  evidence  to 
prove  that  in  consequence  of  being  deprived  of 
the  toids  for  which  tliis  action  was  brought,  he 
had  been  iirevented  from  nnilertaking  work  as  a 
master  carpenter ;  and  this  was  laid  in  the 
declaration  as  special  damage  : — Held,  that  such 
evidence  was  rightly  rejected.  Lott  v.  French, 
10  Q.  B.  385. 

In  trover  by  an  administrator,  when  it  ap- 
peared that  defendant  had  appropriated  goods  of 
the  intestate,  but  had  paid  deuts  of  the  intestate 
to  the  amount  of  the  value  of  such  goods,  which, 
however  was  not  pleaded  : — Held,  after  verdict 
for  defendant,  that  the  plaintiff  was  entitled  to 
a  verdict  for  nominal  damages,  as  such  payment 
was  not  admissible  as  a  bar.  Shipman  v.  Ship- 
mnn,  5  C.  P.  358. 

In  April,  1846,  certain  mares,  plaintiff's  pro- 
perty, strayed  to  defendant's  farm,  who  adver- 
tised them,  and  no  owner  appearing,  lie  began  to 
use  thein  about  a  year  atterwanfs.  In  July, 
1846,  the  same  mares,  being  supposed  to  be  on 
plaintiff's  pasture,  were  sold  by  the  sheriff, 
under  an  execution  against  plaiutifJT,  to  one  Scott, 
who  never  obtained  possession  of  tliem,  but 
hearing,  in  1852,  they  had  foaled  and  were  in 
defendant's  possession,  made  a  written  demand 
on  deiendant  for  them  and  their  progeny  in 
September  of  that  year.  A  year  afterwards  S. 
made  ovc  his'  interest  to  the  plaintiff  as  a  gift, 
without  consideration  or  any  delivery  taking 
place.  In  1855,  the  plaintiff  made  a  demand  on 
defendant  for  the  mares  and  their  colts,  which 
was  refused.  Pleas,  not  guilty,  not  possessed, 
and  Statute  of  Limitations  : — Held,  1.  That  the 
'conversion  took  place  in  1847,  and  that  the 
action  was  barred,  and  that  the  plaintiff  took  at 
the  most  from  S.  a  mere  right  of  action  ;  2. 
That  the  measure  of  damages  in  trover  is  the 
value  of  the  property  at  the  time  of  the  conver- 
sion, and  consequently  that  even  if  the  plaintiff 
had  not  been  barred  by  the  statute  he  had  no 
claim  to  be  the  owner  of  the  animals  subsetiuently 
bred  from  the  mares.  Held,  also,  that  the  gin; 
from  S.  to  the  plaintiff  in  this  case  of  certain 
mares,  not  being  accompanied  by  delivery,  did 
not  vest  the  property  of  the  mares  in  the  plaintiff. 
Scott  v.  Mc Alpine,  G  C.  P.  302. 

In  trover  the  principle  of  law  (though  not  an 
inflexible  one)  is,  that  the  jury  can  give  no  more 
in  damages  than  the  value  of  the  goods  at  the 
time  of  the  conversion.  Where,  therefore,  logs 
had  been  taken  to  defendant's  mill  and  sawed 
there,  and  defendant,  acting  under  a  supposed 
claim  of  right,  refused  to  deliver  them  to  the 
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plaintifTn  :  — Ilelil,  that  he  plaintifTa  were  not 
entitled  to  the  viihie  of  tlie  logs  in  the  state  of 
sawed  hiinber,  or  to  cxnense  incurred  in  sending 
a  stuauior  and  harges  for  the  luniher.  Mortun 
el  ill.  V.  MrDowill,  7  Q.  B.  338. 

In  trover,  for  the  conversion  of  a  solicitor's 
docket  and  paiiers,  containing  entries  and  evi- 
dences of  certain  Inlls  of  costs  against  different 
parties,  the  jury  gave  a  verdict  for  :J2,.5()0.  On 
motion  to  set  tliis  aside  as  excessive,  the  court 
made  a  rule  that  upon  defendant  delivering  up 
to  plaintitf  the  hook  and  papers,  if  the  plaintift' 
chose  to  accept  them,  the  verdict  should  be 
reduced  to  Is.,  and  defendant  pay  all  cohtu  ;  but 
that  if  plaintiif  should  prefer  proceeding  with 
the  action,  then  he  shouhl  proceed  merely  for 
such  special  damage  as  he  might  claim  to  have 
sustained,  with  lil)ertj-  to  amend  his  declarati(m 
acconlingly,  and  to  proceed  at  tlie  risk  of  all 
costs.  In  such  an  action  the  measure  of  dam- 
age is  not  tlie  value  of  the  book,  ns  a  mere  book, 
but  what  it  is  worth  to  tlie  plaintill'  irrespective 
of  sucii  value.     Doyle  v.  Ecclex,  17  0.  P.  (544. 

Evidence  was  rejected  that  the  plaintifTs  had 
insured  the  wheat  sued  for  and  liad  received  the 
insurance  money,  the  fire  having  taken  place 
two  days  after  the  alleged  conversion  : — Semble, 
that  such  evidence  should  have  lieen  received,  as 
shewing  the  plaintifl's'  conduct  and  dealing  with 
regard  to  the  property  after  the  alleged  conver- 
sion, and  thus  being  relevant  to  the  issue.  Gil- 
jHii  I'tfil.  V.  The  liuijal  Cdnii'liun  Bank,  27  Q.  B. 
310. 

Defendant  ().  and  two  others,  having  eyncu- 
tions  against  \\.  &  K.,  directed  the  seizure  of 
certain  goods.  The  plaintiff,  to  whom  the  goods 
belonged,  demanded  them  of  the  bailiff,  who 
refused  to  give  themnp.  ii.  afterwards  directed 
the  bailiff  not  to  sell  or  do  anything  more  on  his 
executiim,  but  it  did  not  appear  that  he  told  the 
plaintiff  of  this,  or  ordered  the  goods  to  be 
returned  to  him.  The  plaintiff  then  brought 
trover  against  the  bailiff  and  (J.,  and  the  bailifif 
afterwards  sold  the  goods  under  the  other  exe- 
cutions, paying  over  no  jiortiim  of  the  proceeds  ! 
to  (t.  : — Held,  that  O.  was  liable  fc>r  the  full  ' 
value  of  the  goods,  for  the  plaintiff's  right  of 
action  accrued  on  the  demand  and  refusal,  and 
was  not  defeated  l)y  what  took  place  afterwards. 
MaeHemy.Ditrnnit  et  nl,  .S2  Q.  B.  98. 

Semble,  that  in  trover  for  a  vessel,  the  loss  of 
profits  may  be  recovered.  Brown  v.  BeiUti/  et 
al.,  35  Q.  B.  328. 

The  defendant  having  brought  into  court  one 
of  the  two  promissory  notes  for  which  the  plain- 
tiff sued  in  trover  for  .§1,000,  about  the  value  of 
the  lien  claimed  if  it  liad  existed,  it  was  ordered 
to  1)0  delivered  to  the  plaintiif,  and  the  verdict, 
which  liad  been  rendered  for  .§1,000,  was  reduced 
to  nominal  damages.  Dri[fill  v.  McFall,  41  Q. 
B.  313. 

See  Moffatf  et  al.  v.  The  Gmnd  Trunk  R.  W. 
Co.,  15  C.  P.  :it)2,  p.  3820;  LeMe  v.  Canada 
CentraUi.  W.  Co.,  44  Q.  B.  21,  p.  38.35. 


YIII.  Statute  of  Limitations. 

See.9co«  v.  Mc Alpine,  6  C.  P.  30?,  p.  3841; 
Keith  V.  McMiirm:/,  27  C.  P.  428,  p.  3839. 


TRUST  AND  LOAN  (OMPANy 

The    Trust  and   Loan    Coni]iany,  l),.,,,,,  ^  i 
holders  of  a  mortgage  bearing  S  |k  r  cJnt.  \i,t.. 
transferred  the  same  to  a  privntc  inilivi,i|,!r 
Held  that  the  assignee  was  entitled  tn  ciif, 
payment  of  the  stipulateil  interest,  iKitwithiit''?! 
ing  that  at  the  time  of  the  (.rcntidii  m  ^\^A 
cumbranco  the  company  only  iniild  l(.,t;i|iyLj 
reserved  such  a  rate  of  interest.    Ji,i,i  \.  ■   *'" 
head,  10  Chy.  44(i. 

The  purchaser  of  lands  in  Canada  froni  tU 
company  cannot  insist  upon  a  i'"iivoy,iii,.j„|,|j 
the  corporate  seal.  Tnmt  ami  l.ciiii'c,.,,,,,.,.  1 
Monk;  14  Chy.  385.  '    '' 

But  the  company  should  pnnidi;  imd  anii.tJ 
the  conveyance  executed  by  tin.  ((iiiiinijjji 
referred  to  in  the  25  Vict.  c.  72,  actrtilitl 
of  the  instrument  authorising  tluiiitd  actfir'B 
company.     Jli. 

An  execution  by  one  of  two  or  ninru  ci* nj 
sioners  is  not  a  compliance  Mitli  tlie  act,   / , 

An  assignment  to  the  c()iii]inny  of  ,i  iii 
existing  mortgage  bearing  iikhc  tliaiuialit  5 
cent,  interest,  Ih  not  necessarily  void,  j!i 
and  Loan  Cu.  of  Canada  v.  Bouliin,  18  Cli 


TRUSTS  AND  TRUSTKK.s. 

I.  Creation  of  Tkv.sts. 

1.  By  Deed. 

(a)  Dei'tl  not  Ciniiplulflii  E/nM 
.■^850. 

Tr,<.ilii  in  Part  lli,-!inl,iiyjl 

Other  Camn,  .S.e.il. 


0)) 

(c) 


Pari)'  Ej'jihmiitim  m  , 
ak^o'ide  iujorm  but  Ink, 
to  lie  hud  IIS  .SVrwW/vvil 
Triist—.'^ic  EviiiES(E. 

2.  By  Parol. 

(a)  Statute  of  Fmich,  mi 

(b)  Erldence  oi\  SS'w. 

3.  By  Will,  3857. 

4.  Implied  and  IhsuU'imj  TrwK',l 
IL  Trustee.s. 

1.  Appointment  of  Xew  Tmiim, 

(a)  Renundatiun  —Dmlh- 

nation  —  A  Imuice  -  hi 
city,  .3859. 

(b)  When   the  TniM  if  P,'. 

38G2. 

(c)  Other  C'«.vM,  38()i. 

2.  Compensation  and  Alhwmm. , 

(a)  Generalli/.  38113. 

(b)  To  EMcutormwl  .{ilm 

lorn  —  St'e    ExEfVKIiil 

Administrators, 

3.  Duties  and  Lialiilitlen  (if  Tr^ 

(a)  Liahilily  for  Impninr^ 

ationofTnii'tPnft''.\ 

(b)  LiahiUfi/for  Ad<  f;('.)j 

Co-TnUi'v,  3S(il).' 

(c)  Liahlfilyforhlifiiat 

not  Paid  (/«)•,  Wi. 


m 

•N  COMPANY, 
Cnmiiftiiy,  l^mi;  ty 

ingHiKTcent.  ;i,tir« 
t  jiriviitc  iiiiliviilnji 
viis  cMtitltcl  til  enfdi 
intorcMt,  iKitwithrta 
iho  crcnticiii  oj  the 
only  riiuld  lt't;allyk: 
tert'st,     l{''id\-.'Ki,,i, 

Is  in  C'aiiaila  from  tbi 
[)(>ii  a  ^■'invfyMii:e«ny 
it  mid  l.i'iin  ('i.inj,iiii,,y 

iltl  ijrci\';(k'  luid  aiiiiisj 
(I  l)y  tlio  (■(iiiimisjiui 
:t.  c.  "-,  !V  i.iTtilieiU'1 
rising  tliiintd  aiU'n;]) 

of  twd  or  moru  cmi.tj 
nee  with  tlie  act.   H.| 

ho  comiiaiiy  of  a  vij 
■ing  niciri'  ti\aii  i'i|ibt) 
nuctssiivily  vdiil  Tr^ 
a  V.  Uoulinii,  IS  (liv : 


;D  TUrSTEKS. 

?  Tkvsts. 

ll  not  Cuilljllilchi  iV-nilj 

iaO. 

{sti>  w  P'irl  //'^D'i/,3>o 
,.,•  Cii.ii:->,  3s;>i. 

ro/    E.rjil'liiiifinn  ';'  ftl 
wo'h/c  vifiinn  ImfJiM 
^ji'  //f((/  (IS  .SVriiiv'fj 'jiJ 
„,s^_.SV(•  EVILESIE, 

^(/«  of  Fi-(ii(iU,  3852, 
7c)if('  «/',  38."), 
3857. 
f(/i(i  li(.<nUiiiij  TnuK', 

mcnl  of  XetL-  Triisl.nx 

tiinciutltin  —Dmih-h 
alion  —  AliMin-l^ 
[ill,  3809. 

■hm  the  Ti-Mt  k  ft^ 

3SC2. 

ther  (.'n.-'M,  SSfii. 

nerdll'l.  381)3. 

'O  ij'('(-H/c»)'.<  llll'^l''l*'»l 

;o,-,t  —  .Si'''  Kxr.iTH)iii| 

AllMINIS'l'R.^TOES, 

and  Llahililki  (/  Tr^ 

iahility  /■<))■  /w/iioj«r^ 
o^-0)Mi/"7'n(.'''i''oj-.rl.J 

Aahililii/or  jUI>"iii 
Co-'7V«.s(i'<',  3S(il). 

.UihUihiforhhf''^^ 
not  yVii/c-nr,  3S()i. 
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(ll)  LlnhUily  for  Loss  on  Invest- 
menlH,  3868. 

(e)  Otiii'r   Duties  and  LiaUUtie», 

38G9. 

(f)  On  AmijnmentH  for  Bfnefit  of 

CrulitorH—See  TUNKRirrrcv 
AM)  Insolvency. 

4,  Povfru  of  Trustees, 

(a)  Pnrrhitw.ofthe  Trust  Property 

1,1/  Trustees,  3871. 

(b)  To  Lease,  Mortijnqe,  or  Sell  the 

Trust  Property,  3375. 

(c)  /"  Reanrd  to  Investments,  3878. 
(tl)  Other  Cases,  3879. 

III.  BENEFICIAKIES  or  CE.STU1S  QUE  TeUST. 

1  Rhjht  to  Conveyance  or  Possession 
of  the  Trust  Properti/,  3880. 

"  Interest  taken  under  Particular 
Deeds,  ,S881. 

3.  OtMr  Riijhta  and  Liabilities,  3882. 

4,  Parties  to  Suits. 

(a)  Foreclosure    Suits — See    Mort- 

(lAOE. 

(b)  Oilier  Suits—See  Pleading  in 

Etiurry. 

IV  Action.'*,  Suit.s,  and  Proceedings  by 
AND  Ag.unst  Trustees. 

I.  Applicntion  to  Court  for  Directions 

or  Advice,  .3883. 
1        2.  Suits  for  Account,  3884. 

3.  Parties  to  Suits. 

(a)  Foreclosure  Suits — See  Mort- 
o.\«e. 

(b)  Other  Suits—See  Pleading  in 
Equity. 

4.  Pleadhuj,  3885. 

5.  Cost^,  3885. 
G.  Other  Cases,  3886. 

7.  Attachment  of  Debts  due  by  or  to 
Trustees  —  See  Attachment  of 
Debt.s. 

8.  Seizure  of  Trust  Estate  under  Exe- 
cution—See Execution. 

9.  Limitation  of  Actions  and  Suits — See 
LiMirATioN    OF    Actions   and 

Suits. 

10.  For  ifoney  had  and  Received — See 
Money  Counts. 

II.  Apjwintinent  of  Receiver  against 
Trustees— See  Receiver. 

V.  Tecsto  in  Courts  of  Common  Law, 


|VI.  M1SCELL.VNE0US  Cases,  3888. 

II.  Executor-s  and  Administrators — See 
Executors  and  Administrators. 

BL  Of  Churches  or  Religious  Institu- 
tions—.Vee  Churches. 

X.  Of  Schools— /See  Public  Schools. 


[,S'ee  /?.  S.  0.  c.  107.] 

I.  Creation  of  Trusts. 

1,  By  Deed. 

(a)  Deed  not  Completely  Executed. 

In  1819,  the  crown  granted  certain  lands  to 
trustees  for  difterent  purwsea ;  amongst  the 
lands  so  granted  was  a  block  of  six  acres,  being 
n  reservation  for  a  hospital  for  the  town  of  York ; 
upon  the  trust,  amongst  others,  lo  observe  such 
directions,  and  allow  such  ajjpropriations  gf  the 
said  lands,  as  the  governor  and  the  executive 
council  for  the  time  being  should  make  and 
order,  pursuant  to  the  purposes  for  which  the 
said  lands  ha<l  been  originally  reserved  ;  and 
also  to  convey  to  such  persons  and  upon  such 
trusts  as  the  governor,  ftc,  should  by  order 
in  writing  appoint : — Held,  that  the  trust  iu 
this  case  was  not  complete,  and  that  by  the 
terms  of  the  grant  the  executive  government 
retained  the  power  of  diverting  properties  so 
reserved  to  other  objects  —  Hlake,  C.  diss,, 
who  was  of  o))iniou  that  t:  i  trusts  were  suffi- 
ciently declared,  and  that  a  conveyance  of  n 
portion  of  the  land  in  compliance  witli  an  order 
in  council,  for  the  benetit  of  the  church  of  St 
James,  in  the  town  of  York,  and  the  incumbent 
thereof,  was  a  fraud  upon  the  original  trusts  de- 
clared respecting  it,  and  ought  to  be  set  aside. 
The  Attorney-General  v.  Orasett,  G  Chy.  485  ; 
affirmed  on  appeal,  8  Chy.  130. 

Parties  claiming  as  cestuis  que  trust  under 
a  deed  of  trust  not  completed  by  delivery,  al- 
leged in  their  bill  Hied  to  declare  and  for  the 
enforcing  of  the  trusts,  that  the  deed  creating 
the  trust,  if  any,  was  not  executed  or  assent- 
ed to  by  the  persons  therein  appointed  trustees  ; 
that  the  contents  of  the  deed  were  never  commu- 
nicated to  them  by  the  grantors  ;  and  that  when 
the  contents  were  afterwards  communicated  the 
trustees  so  ajjpointed  expressly  renounced,  and 
refused  to  execute  the  trusts  therein  contained. 
The  plaintiffs  were  vijlunteers  : — Held,  on  de- 
murrer, that  no  interest  passed  by  the  deed,  but 
that  it  was  void.     Smith  v.  Stuart,  12  Chy.  246. 

As  to  assignments  in  trusts  for  creditors — See 
"Bankruptcy  and  Insolvency,"  I.  4,  p.  374. 


(b)  Trusts  jrt  Part  Illeyal. 

A  debtor  conveyed  his  real  estate  to  trustees 
for  the  benefit  of  his  creditors,  to  be  disposed  of 
by  the  trustees,  first,  by  a  lottery,  and  failing 
that  plan,  then  in  trust  to  sell  as  they  should 
deem  best : — Held,  that  although  the  cleed  was 
void  as  to  the  trust  for  a  lottery,  it  was  valid  as 
to  the  other  trusts.  Goodeve  v.  Manners,  5  Chy. 
114. 

A  deed  may  be  good  in  part,  though  void  in 
part.  Where,  therefore,  a  conveyance  was  made 
of  lands,  and  the  grantees  contemporaneously 
executed  a  declaration  of  trusts  in  respect  there- 
of, as  follows  : — To  lease  the  lands  until  sold,  and 
to  sell  them  ;  to  pay  the  annual  proceeds  to  the 
settlor  for  life,  and  after  the  death  of  the  settlor 
to  pay  the  same,  or  in  the  discretion  of  the  trus- 
tees a  portion  thereof,  to  M.  during  his  life  ;  and 
the  trustees  sold  a  portion  of  the  estate,  and  at 
the  death  of  the  settlor  a  bill  was  filed  impeach- 
ing the  settlement  as  void  under  the  Statute  of 
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Mortnmiii,  wliii^h  it  ailniittciUy  was  as  ruspuctcd 
thu  triiNtx  (k'clarutl  of  thu  c()r|iiiH  of  thu  uHtnto  : 
— Jk'ld,  timt  tho  trusts  ilucliirud  in  favour  of  tho 
Buttlor  'Will  M.  wui'u  Hiilticient  to  BU])])ort  thu 
anlo  wliicli  Iwul  Imiuii  ullt'ctuil,  iiiiil  tho  hill,  uh 
AgiiiiiHt  thu  tniHtcL'H,  tiiu  ]miThaHur  from  thi'iii, 
ami  M.,  waH  diHiniHSuil  with  costa.  McImmc  v. 
Jlfuflivn-ii,  •_'()  Chy.  348. 


(o)  Other  Cu»ea. 

Mortgagees  are  not  trtistees  unilcr4  Will.  IV, 
c.  1,  s.  4H,  t)o  as  to  take  jointly,  when  thu  deed  is 
silent  as  to  the  tenancy  created.  /■;».■  d.  Skitter 
et  til.  V.  Cttrter,  H.  'I".  2  Viet. 

In  an  indenture  the  granting  words  were, 
"grant,  bargain,  sell,  alien,  release,  enfeoff,  oon- 
vey  and  contirni  unto  tho  parties  of  the  second 
part,  their  heirs  and  assigns,  all  and  singular, 
&u.  :  habendum  in  fee,  to  tho  use  and  upon  the 
trust  following,  that  is  to  say,  to  and  fur  the 
use  of,  &.ti.,  infant  children  of,  kc,  their  heirs 
and  assigns  for  ever."  It  appeared  in  evidence 
that  upon  tho  execution  of  this  deed  by  tho 
grantor,  which  was  executed  in  completion  of  a 
8ulo  of  his  oipiity  of  redemption  to  tuu  grantees, 
in  settlement  of  an  overdue  mortgage  held  by 
them  OS  representing  tho  deceased  mortgagee, 
tho  grantees  discharged  the  mortgage  and  then 
mortgaged  tiio  estate  back  to  the  grantor  to 
secure  tho  purchase  money  of  his  equity.  In 
ejectment,  by  the  infant  children  against  the 
lessee  of  tho  grantees  : — Held,  that  the  use  was 
not  executed  in  thoni  (tho  children,)  but  that 
notwithstanding  the  use  of  the  word  "grant"  in 
tho  deed,  andC'.  S.  U.  C.  c.  90,  s.  2,  tho  old  ndo, 
that  deeds  "shall  operate  according  to  the  in- 
tention of  tho  parties,  if  by  law  they  may," 
must  govern,  and  that  intention,  to  bo  gathered 
from  tho  mortgage  transaction,  which  would 
otherM-ise  be  defeated,  cleai'ly  was,  that  the  deed 
should  operate  as  a  bargain  and  sale,  vesting  tho 
use  in  tho  bargainees,  tho  subsequent  use  being 
a  trust.     Mitiliell  vt  til.  v.  Siiiellie,  20  C.  V.  389. 

The  municipality  of  B.,  being  interested  in  the 
comj)letion  of  a  railway,  by  a  by-law  of  the 
municipal  council  agreed  to  loan  to  the  company, 
in  nnuiicipal  loan  fund  debentures,  the  sum  of 
£100,000  ;  for  securing  the  re-payment  of  which 
the  company  executed  to  the  municipality  a 
mortga^'o  on  all  the  property  of  tlio  company, 
and  which,  by  an  act  of  the  legislature,  wjvs  de- 
clared to  be  valid  and  binding  against  all  tho 
property  of  the  company,  as  well  that  already 
owned  by  them  as  that  which  they  might  after- 
wards acquire,  and  which,  by  p.  subsequent  agree- 
ment made  for  the  settlement  of  certain  suits 
pending  between  the  parties,  it  was  agreed  should 
be  advanced  to  the  company  in  certain  propor- 
tions as  the  work  progressed.  In  compliance 
•with  a  requisition  of  the  company  for  funds, 
"for  work  done,  and  material  furnished,  and 
right  of  way,  &c.,  for  the  use  of  the  railway," 
the  municipal  council  directed  their  bankers  to 
hand  over  to  the  company  au  amount  of  the  de- 
bentures, which  upon  their  being  handed  over 
were  immediately  seised  by  the  sheriff,  under  an 
execution  at  the  suit  of  the  bankers.  Upon  a 
bill  filed  for  the  delivery  up  of  the  debentures  : 
— Held,  that  so  far  as  the  debentures  were  re- 
quired for  the  payment  of  the  right  of  way, 
rolling  stock  ready  to  be  delivered,  and  other 
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materials   not  yet  become  tlin  |ir(  ,^.^ 
company,  they  were  iinprcHseil  witli',i'tiu.V''*| 
ajiphod  by  tho  company  to  tho  jiaynivnt  „'(  th'l 
demands.     lirockvilU  v.  S/tcniwul,  ;  (■[,..'  ,>:."*■ 

L.  i)urcha8od  from  H.,  who  cdiivi'Vul  t,/ 
and  immediately  took  back  a  nicirt^aii' to  .''""'I 
the  purchase  money,  in  whicli  \„\  mig ,1,1  '''I 
join.     L.  afterwards  conveyed  liU  iiimty  ,/'1 
demption  to  H.,  who  subsequently  onivnl/ 
S.,  and  H.  then  sold  to  anotlaT  imrty.  Lhl'v  J 
died,  his  widow  sued  at  law  for  ili,w,c.*  1  J 
was   filed,    praying  an   injiiiutioii  t..  Wy  tlu 
action.     I'er  Spragge,  V.  ( '.,  tlmt  [,.  l,a,|  ,'„U 
before  his  conveyanoe  to  H.  tin,'  Ixiutiaall 
estate,   being  entitled  to  the  v,-»liie  df  tlit  i™, 
beyond  tiie  mortgage  debt,   ami  any  uti^^ 
dental  advantage  ;  and  that  in  the  iiiterv,i|  U 
tween    tho   execution   of  tlic   (.•nMveviiiia' 
mortgage,  L  was  a  trustee  for  S.  luit'iidta  Iji 
trustee.     Jleiiei/  v.  Ltiw,  9  Chy.  '.'(If,. 

In  proceeding  to  cpiiet  a  title  the  eviritN 
established  that  in  IS.W  L,  ni.nlc  a  idnvivitj 
to  one  of  his  brothers  of  certain  land,  iiut-ij 
in  question,  in  whicii  ho  (Ii'sciUhjiI  hi|||,,ij 
surviving  executor  .and  tnistfo  of  lijs  latiuiM 
as  he  was  in  fact :— Held,  that  tins  w,is  j] 
sutficient  to  render  him  liable  .ih  tniateo  iHt  i 
contestants— his  brothers  ami  Ristirs,  ami  thi 
claiming  under  them-and  that  ho  ((iiilil  not  unij 
the  facts  stated,  in  any  view  \w  consiiKuilatni 
tee  of  tho  land  for  his  brothurs  ami  si<td 
lie  Ciirrij,  23  Chy.  277. 

See  also  Sliiart  v.  litthlifin,  41  (,>.  ]i.  44('i;  fJ 
ter  v.  I'ttttemon,  15  Chy.  22(i. 


2.   liy  Pttrol. 

(a)  Statute  of  FmmU. 

Though  a  deed  to  C.  ajipcar  alisolute  im  ( 
face,  tho  Statute  of  Frauds,  sec.  7,  will!* 
isfiod  by  any  subsequent  acknowkdgnient  i 
writing  declaring  the  trust,  atnl  snili  aclimi 
lodgment  given  at  any  time  will  relate  bail 
tho  creation  of  the  trust.  J/arprr  vl  11/  v  Pi 
erwnetal.,  14  C.  P.  538. 

The  plaintiff  by  his  bill  alleged  that  lan.lsL 
been  conveyed  to  defendant  to  hold  in  tnistl 
the  grantors,  and  that  defendant  had  givtij 
value  or  consideration  therefor,  the  cdnvcyaiJ 
being  made  to  prevent  the  grantor  iuiiiroviiieti 
disposing  of  his  estate;  but  did  not  allege  11 
writing  evidencing  the  trust.  J  )efen(laiit  hm 
suffered  the  bill  to  bo  taken  pro  confessoi-Hdf 

Ser  VanKoughnet,  C.  that  the  facts,  beingi 
enied,  were  sufficient  to  enable  the  coart] 
declare  the  defendant  a  trustee,  and  that  it  i 
not  indispensable  to  allege  that  the  tnist » 
evidenced  by  writing.  McSabh  v.  }\khl[ .1| 
J.  N.  S.  21.— Chy. 

An  attorney  took  a  conveyance  of  proptrtyl 
trust  for  a  client,  but  did  not  sign  .iny  wnti^ 
acknowledging  the  trust.  A  parol  agreem 
was  subsequently  entered  into,  thattheattor 
should  accept  the  property  in  discharge  of  ti 
notes  which  he  held  against  the  client  :-Hi 
that  this  agreement  was  biiuling  on  the  atlj 
ney,  though  not  in  writing.  Flemimj  v,  DhA 
17  Chy.  7«. 

In  a  suit  to  enforce  a  trust,  the  7th  sec,  oil 
Statute  of  Frauds  not  being  set  upbylbej 
Bwer,  it  was  held  that  the  trust  miglit  I 
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,„,r,.l,  and  ini«ht  be  difforont  from  tho  tnwt 
'1  liltho  lUwwtT.  1-iuxl  hikviiig  iMjcn  coii- 
..,1  ill  wiiHi'l'Tivtii'i'  "f  t''"  «rft"t««  agrouiiig  t(. 

•  vnciTtain  iiortiou  to  a  third  pcntoii.  who 
"*  I  wrty  to  thu  tnuiHaotioii,  it  wiw  llehl  that 

""  '  ,„  could  iiiaiiitaiii  iv  »\iit  in  liig  own 
n,l„riiHclilH>rtion.  Shmo  v.  S/iitir,  ITC'liy.  '.»82. 

I  Tl.o  nlaii'ti'r  fiBreud  with  J.  to  purchaso  a 
it'luiwo  for  tliiir  joint  l.onuht,  tlio  con»uh!r- 
,  i„r  ttliioli  wiiH  to  ho  tho  tosting  of  tho  oro 

rl' irusliing  mill  of  tho  wlaintirt',  and  at  his 
use  111  imrsuiuico  of  this  arrangeniont,  J. 
irniiito  fdrtlui  Ifiwi!.  '«•*  *""''  *•'"  agrconiont 

r,.(,r  m  •'i'*  ""'"   "•'""^'-       ''"'"'  '"'"    ""*"•   "■'* 

uiKiii,  tt'Htid  at  tho  onishiiig  mill  of  tho 

,itiii  iiiii'l  lit  IiIh  cxiwiiso,  but  J.  attomjitod  to 

li„l,,'tlio  phiiiitill'  from   any  participation  in 

lease,  asHortiiiK   that   ho  had  ohtaiiiod  tho 

-iil'iiriiinowiilHiii'lit  sololy  :— Hold,  that  tho 

Z  iijreeiiieiit  could  ho  shown   l)y  parol ;  and 

ut  the  iilftiiitill'  was  oiititlod  to  tho  bonolit  of 

r  iri//i<iww  V.  JinkiuK,  18  ('hy.  53(5. 

rty  is  ciititliMl   to  sot  up  tho  Statute  of 

,uils  as  a  (liifeiifo  to  a  suit  to  enforco  a  pand 

.Hiieiit  respi'fting  an    interest   in  land,  al- 

,li  the  atatuto  has  not  boon  specially  plea- 

^irWrv.  ir;W.', 'JOChy.  521. 

II  fjtiier  and  sou  lived  together  on  tho  sanio 
I)  (if  which  they  obtained  a  lease  in  their 
it  names,  tlie  son  having  for  several  years, 
11^-  t(i  the  iiilirni  state  of  his  father's  health 
iiitire  uiaiiaj,'t'iiieiit  of  tho  farm  ;  and  tho 
ivs  he  received  from  tho  sale  of  the  produce 
fill,  he  WHS  ill  the  liabit  of  handing  over  to 
miit'lier  for  8afe-koei)iiig,  thus  forming,  as  it 
is,  a  eomiiiiiii  fund.  Subse(iuently  he  eilocted 
(urihiise  of  the  farm  in  his  own  name,  when 
paiil  ^il.OOO  oil  account  of  the  purchase  money, 
nvtil  partly  from  private  funds  and  partly 
1  the  fund  held  by  tho  mother,  and  gave  a 
:g;ige  with  the  usual  covenants  for  the  resi- 
iif  purchase  money,  on  which  ho  subso- 
itlv  made  a  payiiieiit  of  .^1,5'20;  §1,000  of 
h  he  burrowed  from  liia  wife,  tho  balance 
made  up  partly  of  funds  of  his  own — 
of  funds  obtained  from  tho  common 
The  father  claimed  that  tho  purchase 
beeu  made  for  his  benefit  and  tho  benefit  of 
8011  and  his  brother,  and  filed  a  bill  to  en- 
sudi  claim  ;  the  son  answered  denying 
ing  made  the  purchase  in  tho  manner  alleged, 
cUniing  to  be  the  sole  owner  of  tho  pro- 
',  subject  to  the  support  of  his  father  and 
lit  out  of  the  same  :— Held,  that  in  the  ab- 
eof  any  writing  signed  by  the  son,  nothing 
shimi  to  take  tlie  case  out  of  the  .Statute  of 
ids ;  and  even  if  the  defence  of  the  statute 
not  set  up,  sufficient  was  not  shewn  to  en- 
the  father  to  a  decree  on  the  ground  of  con- 
[Spragge,  C,  diss.]  or  on  the  ground  of  a 
Itiiig  trust  in  his  favour,  by  reason  of  his 
ig  paid  a  portion  of  the  purchase  money. 
;e,  C,  duliitante.     Ih. 

ere  it  was  shewn  by  evidence  that  the  de- 

t  had  agreed  to  attend  and  buy  in  a  pro- 

,  ulTered  for  sale  by  auction,  aa  the  agent  of 

ilaintiff  and  for  his  benefit : — Held,  notwith- 

ng  the  Statute  of  Frauds  had  been  set  up 

efence,  and  there  was  not  any  writing  evi- 

the  agreement,  that  the  plaintiff  was 

to  a  decree  to  carry  out  the  agreement. 

V.  &K,  22  Chy.  29  ;  21  Chy.  391. 


A  purchase  was  negotiated  by  >f.,  tho  husband 
and  father  of  the  plaintitrs  rosiMictivfly,  of  a  vil- 
lage buihlinu  lot,  and  ho  obtaino<l  from  tho 
vendor  a  bond  socuring  tho  convoyanco  thereof 
to  his  father.  M.  thereupon  wont  into  posses* 
sion,  built  upon  ami  othorwiso  improved  tliu 
]iroporty,  and  died  in  poHsesHion  thereof. 
Amongst  his  papers  thoro  was  found,  after  his 
death,  a  receipt,  from  tho  voiulor,  as  follows  : 
"  llouoivod  from  Mark  MoManun  payment  in 
full  for  a  building  lot  of  one  hundred  and 
four  foot  s(juaro,  on  which  ho  has  a  store  orec- 
toil.  Tho  deed  to  bo  giyon  wiion  demanded;" 
but  no  ovidonco  was  forthcoming  of  this  docu- 
ment over  having  been  hIicwii  to  the  father,  who, 
it  was  proved,  was  unalilo  to  read  or  write,  in 
conseiiuenco  of  wliich  ho  was  in  tho  habit  of  al- 
ways having  his  business  transacted  by  M. 
I'rom  tho  ovidonco  of  the  vendor  it  was  ovideiit 
that  tho  whole  payment  for  tho  lot  came  from 
tho  fatiier.  After  tiio  death  of  M.,  his  widow 
an<l  infant  daughter  tiled  a  bill  seeking  to  declare 
tho  father,  wlio  had  obtained  a  conveyance,  a 
trustee  of  the  iiroperty.  The  defendant  denied 
tho  existence  of  any  trust,  and  the  only  evidence 
against  such  <leiiial  was  tliat  uiven  by  tho  widow, 
wlio  sworo  that  tho  defeinlaut  had  stated  in 
answer  to  a  (piestion  as  to  what  would  become  of 
tho  property,  that  "  it  was  all  right  and  whatever 
was  M.'s  shoulil  bo  hers,"  moaning  tho  infant 
plaintiil': — Hehl,  that  tharo  was  not  sullicient 
shewn  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  the  defence  thereof  was  a  bar  to  any 
relief  being  given.  Quierc,  whether  possession 
by  a  son  of  property  to  which  his  father  hidds 
tho  legal  title,  is  a  circumstance  of  such  force 
or  signiticance  as  to  deprive  tho  father  of  the 
protection  of  the  statute,  and  expose  him  to  the 
danger  of  being  made  a  tnistoo  upon  verbal  tes- 
timony. On  the  argument  of  an  appeal  in  a  suit 
seeking  to  lia''e  defendant  declared  a  trustee  of 
lands,  it  appeared  that  the  evidence,  if  implicity 
relied  on,  tended  to  make  defendant  a  mortgagee 
rather  than  a  trustee.  A  motion  was  then  made 
to  amend  the  bill  in  order  to  make  that  case  ; 
the  court,  however,  refused  the  application,  as 
not  being  an  exercise  of  sound  discretion  to 
permit  the  amendment  at  that  stivge  of  the  suit. 
McManun  v.  McManm,  24  Chy.  1 18. 

Money  was  advanced  by  the  jdaintiff  for  the 
express  purpose  of  being  deposited  in  a  bank  in 
order  to  meet  a  cheijne  of  L.  &  C,  given  by 
their  agent  J.  H.  O.  Tliis  cheipie  never  was 
paid  or  presented  after  such  deposit,  and  tho 
amount  remained  in  the  bank  to  the  credit  of  L. 
&  C,  who  were  trustees,  claiming  no  beneficial 
interest  in  the  money.     On  a  bill  filed  for  that 

Eurpose  the  court  declared  that  the  estate  of  J. 
[.  C ,  who  had  since  died,  had  not  any  claim  or 
interest  in  the  fund,  and  ordered  the  amount,  to- 
gether with  the  interest  allowed  on  the  deposit, 
to  be  paid  to  the  plaintiff.  Gamble  v.  Lee,  25 
Chy.  32(). 

The  father  of  the  plaintiffs  and  the  defendant 
were  brothers,  and  the  defendant  obtained  a 
deed  in  his  own  name  of  100  acres  of  land,  in 
which  it  was  alleged  his  brother  was  jointly  in- 
terested. It  was  shewn  distinctly  that  the  de- 
fendant had  at  one  time  made  a  deed  to  his 
brother  of  some  land,  although  the  defendant, 
after  his  brother's  death,  denied  having  ^ven 
any  deed,  but  on  the  hearing  he  admitted  giving 
a  deed  of  an  adjoining  property  for  which  no 


'^•••'•1  1 


m 


mn 


M 


SSflS 


TRUSTS  AND  TRUSTEES. 


f 


I 


^m 


mi 


•i  !? 


il^ 


patent  hftd  isRuod,  nlthniigh  tho  (1efen<Unt'ii 
name  hnil  l)ecn  entered  in  tho  Ixxika  of  the 
C'rnwn   I^andH  Department  as  an  applicant  for 

?urchaiio,  It  was  shewn  that  a  l)ox  containing 
he  deeds  in  reference  to  the  property  had  lieen 
stolen,  and  the  contents  had  never  hten  seen 
•inco.  The  court,  tinder  the  circumstances,  not- 
withstanding tho  denial  of  the  defendant,  whose 
evidence  was  not  consistent ;— Held,  that  tho 
idaiiitilFs  were  entitled  to  an  account  of  the  pur- 
chase money  received  l>y  tho  defendant  upon  a 
sale  of  the  property,  and  ordered  the  defendant 
to  iiay  tho  costs  to  tho  hearing,  i'urni  v.  furry, 
l!(i  ('hy.  1. 

See  also  Mnrnuhtii  v.   Proctor,  2  C'hy.  ,390  ; 
Owen  V.  Krnimty,  20  C'hy.  I(i3. 


(h)  Ev'uUncf  (jf. 

A  deed  was  taken  in  tho  name  of  two,  as 
grantees.  One  of  them,  claiming  to  he  side  pur- 
chaser, tiled  a  bill  to  have  his  eo-g  .  .\teo  declared 
a  trustee  of  one  moiety  of  tho  property  for  him. 
The  evidence  adduced  shewed  tliat  the  deed 
was  intentionally  drawn  as  it  was  ;  receipts  for 
instalments  of  the  purchase  money  wore  taken 
in  tlio  name  of  the  two,  and  the  mortgage  for 
securing  the  1)aIanco  of  purchase  money  due  was 
executed  by  both  : — Held,  that  if  even  the  whole 
purchase  money  was  advanced  by  tho  one,  it 
was  not  sufficient  to  s)>ew  that  tho  purchase  was 
made  solely  for  his  benefit,  Jlutchinmn  v. 
llutrJdnnon,  (J  Chy.  117. 

The  plaintiff  had  procured  a  lease  of  a  farm 
for  two  years,  with  tlio  privilege  of  purchase, 
and  had  taken  it  in  tho  names  of  two  of  the  de- 
fendants, but  without  their  knowledge,  tho 
plaintiff  being  tho  witness.  The  bill  alleged 
that  this  course  was  aVlojited  for  plaintiff's  ben- 
efit, who  it  was  shewn  had  before  then  assigned 
all  liis  effects  for  the  benefit  of  his  family,  the 
plaintiff  asserting  that  his  intention  was  to  pay 
the  purchase  money  for  the  land  out  of  moneys 
belonging  to  his  wife,  in  the  hands  of  trustees, 
in  which,  however,  the  plaintiff  had  no  interest ; 
but  there  was  no  writing  to  evidence  tho  trust 
alleged  by  the  plaintiT.  One  of  the  defendants, 
who  was  a  trustee  of  the  wife's  money,  subse- 
quently bought  the  property  and  paid  the  price 
out  of  his  own  funds,  and  gave  to  trustees  a 
lease  of  it  for  the  use  of  the  plaintiff's  wife  and 
children.  Upon  a  bill  filed  to  have  it  declared 
that  tho  purchase  had  been  made  for  the  benefit 
of  the  plaintiff,  and  to  have  the  lease  to  trus- 
tees cancelled,  the  court,  under  all  the  circum- 
stances, refused  tho  relief  prayed,  and  dismissed 
the  bill  with  costs,  but  with  liberty  to  file  a  new 
bill  if  the  plaintiff  should  be  so  advised.  Par- 
tons  V.  Kemlall,  6  Cliy.  408. 

A  lot  of  land  was  purchased  by  defendant  in 
his  own  name,  and  he  gave  a  mortgage  for  tlie 
purchase  money.  The  bill  alleged  that  D., 
through  whom  the  plaintiffs  claimed,  was  the 
real  purchaser,  and  that  defendant  was  his  agent 
and  trustee  in  the  matter.  Part  of  the  purchase 
had  been  paid  with  D.'s  money,  and  he  had 
possession  of  the  property  for  many  years,  and 
until  his  death.  The  trust,  which  was  denied,  was 
proved  by  parol ;  and  the  court  decreed  the 
plaintiffs  entitled  to  the  property,  subject  to  a 


charge  for  any  sum  paid  by  the 
account  of  the  purchase  niomy 
/><■««.!/  V.  Lithijow,  10  Chy.  (Hit. 
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Tho  plaintiff  claimed  as  bcldnjrinx  tn  i,     I 
mortgage  which  was   in  dcf.ii.liint'i.  inm^'tJl 
had  Ikjou  given  for  the  jiuri'imsir  niiiiicv^f^l 
mortgaged  laud  ;  tho  plaintitl   liii.l  liwlnntil 
Insolvent   Court  at   onu  tinii/ alter  the  tnn^'l 
tion,  and  had  sworn  that  lii'  had  liiirtiiUiiu'l 
interest  in  tho  jiroijcrty  to  tlic  lii  fimlant  mui 
isfaction   of  adelit :— llohl,   tliat  tlniiiKh  tu 
was  sonio  (not  satisfactory)  cvjilriici  in  um,^,,^ 
the  plaintiff's  present  claim,  it  ««« imtsutliiinii 
against  this  sworn  statonicnt  of  liis  uvn    u 
V.  7^**,  KiChy.  047. 

Tn  April.  18f).3,  the  ]ilaintitl'  and  lior  liudj, 
joined  in  a  dceil  conveying  two  linililiin;l„|,|, 
her  father,  who  ]iai<l  to  or  ailvaiici'il  fur  tin  I 
band  the  full  value  tlicreof,  intiii(liin;,i||,|, 
mising  at  tho  time  to  settle  tlic  wiineiinii 
plaintiff,  wlio  with  her  IniHlminl  nintimiM, 
possession  or  in  rccei]it  of  tlm  rints  iinil  iip/jJ 
until  May,  IH(>4,  when  tlie  fatlitr  »i,lil  „„(J 
tho  lots  to  other  niuinbera  of  liis  faiuilv ;  iW 
plaintiff  with  her  hnsbniid  ifiiiainingin  tbe.. 
enjoyment  of  the  other  lot  until  after  the  deij 
of  tho  father  in  September,  IHT'J.  McaintLili 
and  on  the  4th  of  Ajiril,  18(!4,  tlu^  iiliiintiffj 
her  husband  had  joined  in  aimtlur  diiilt.ili 
father,  which  recited  the  (IcimI  nf  April,  IV)J| 
tho  promise  and  proposal  of  the  father  tn  fwtil 
the  lands  on  the  plaintiff;  that  it  was  then  cj 
sidered  inexpedient  so  to  settle  the  same ;  tj 
desire  of  the  father  to  make  further  advaiiien 
the  husl)and,  aiul  tlio  reijucHt  by  him  ami  tU 
plaintiff  that  the  father  would  sell  the  lan.lil 
the  plaintiff  and  her  husbaiid  thereliv  rtkuiX 
to  him  all  claims  to  or  intcrcflt  in  ttinselanifl 
The  plaintiff  alleged  that  Hliortly  after  the  h| 
cution  of  the  deed  of  Ajiril,  bS").'},  thefafhtr.J 

fiursuance  of  his  promise,  did  execute  m\)i 
iver  to  her  a  deed  of  the  lands,  which  sWy 
for  several  years,  and  until  slio  (.'ave  it  up  tii 
messenger,  another  son-in-law,  sciit  hy  herfatkif 
the  father  having  stated  that  it  wuuhl  1* 
for  the  plaintiff  that  tho  deed  sliduld  lieina 
hands.  No  steps  were  ever  taken  tn  eiifoitej 
redelivery  of  such  deed  or  a  further  cnmcyai 
of  the  lands  to  the  plaintiff  until  Feliruary,  l^'l 
when  the  present  suit  was  instituted,  seeking^ 
obtain  a  reconveyance  of  the  lot  reinainingij 
sold  on  ])ayment  of  what  should  lie  foumliliKl 
respect  of  advances  made  for  the  hushaiicl  a 
an  account  of  the  jiroceedsof  theUitdispstild 
The  only  evidence  of  the  existence  of  siiilii| 
conveyance  was  that  of  the  jdaintiff  anl ' 
husband,  and  of  a  person  resident  in  the  I'dIIJ 
States,  which  latter,  from  its  unsntisiacto 
character,  the  court  refused  to  adopt; 
that  the  recitals  contained  in  the  deed  nf  .^pi 
18(54  were  not  sufficient  to  create  theiatlal 
trustee  ;  and  therefore  the  right  to  reil«n!,j 
trust,  if  any  existed,  could  only  be  estaUi'lir 
by  parol ;  and  the  husban<l  not  beingactmi 
tent  witness  to  corroborate  his  wife's  ttstimof 
which,  under  the  act,  required  corrolxiraa 
after  the  death  of  the  father,  the  evidenacr 
seq^uently  failed  to  establish  such  rithtort 
This  court  therefore  reverseil  the  decree  ol 
court  below  enforcing  the  claim  set  up  bjj 
plaintiff,  and  dismissed  the  bill  ffith  H 
Brovm  v.  Capron,  24  Chy.  91,  in  appeal 
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■  ;il''lV"r«'"'^''  l"'"l>«rty  t"  his  (laughter,  tho 
t<)  lit'  li«lil  ''y  •'"■■ '"  ^"^  *"''  •  •""' '"  *  '"''■ 
lit  part  (if  tiio   will  ailtletl,  "  I  winh  anil 

that  my  tlftngl't"""  "l"*'!  •""'*"  •*  '^<"ii|'«t«"t 

*  „i„„  f„r  my  iiii!i;»'>  ^^rn.  H.,  at  Hnniiltdn." 

fc. « oi"lii;il.  cxofiitLMl  on  tho  Haiiiu  day  iw  tho 

nil  after  miiluiiJi  alturatiDiiH  in  his  will,  hu  ad- 

"And  I  do  litTohy  doviHO  to  my  niufu,  Mri. 

:  [[ttiiiilt tlio  lot  containinjj  onu-tifth  of  an 

tK  fronting  on  School  stroct,  lu  tho  town  of 
liwnitnn  ;"  -Hold,  that  tho  wordH,  "  1  wiHhand 
Lfo  "  were  not  [iroc-'atory  merely  butdirootory, 
J  fii'rnied  a  eli:ir«e  "I>""  the  rouidiiary  cstato. 

;;;„, v.  .mr.  i  k.  &  a.  sis. 

Where  lftndi4  arc  dovised  to  trnstoes  to  sell  and 
i,le  tlio  iiniptMty  among  residuary  logatoes, 
li,  t*  nnt  ft  elmi'tj;!'  iiiKiii  land  within  tho  moan- 
iii'JJ  Viet,  f.  88,  8.  '24.  so  as  to  ho  barred  by 
.  l;u«t)  iif  twenty  j'oars,  but  it  is  tho  case  of 
fXiiresa  trust  within  tlio  .T2nd  section  of  tho 
ueact.     TiJ'iiiii/  V.  Thiimimm,  «('hy.  244. 

Uestatnr  devised  thus  :  "All  tho  residue  of 
,  nroperty,  real  and  personal,  I  devise  to  my 
ife,  reiiuesting  her  to  will  the  same  to  our 
jjiiren,  B8  she  shall  think  best."  The  widow 
ivised  the  wli(de  of  tho  jiroperty  to  one  child 
It  of  ft  mimber  ;— Held,  that  tho  words  used 
jrc  (lireetory,  not  precatory  only  ;  and  that  the 
liil(.w  was  Imund  to  divide  her  property  among 
the  chihlrun,  although  she  might,  in  her  dis- 
tiiin,  give  personalty  to  one  anil  realty  to 
lotlier.    tmaij  v.  FeUowen,   14  Chy.   6(j. 

A  will  gave  land  to  testator's  hei.  \t -law  for 
le,  with  power  to  appoint  thi,  t.i  •  to  ono  or 
re  (if  his  sons  ;  and  declared  that  the  devisee 
lis  heir)  was  not  to  a :  or  mortgage  the  lot ; 
111  tliat  it  was  not  to  bu  attachable  by  his  credi- 

(Jiia-re,  whether  this  power  was  a  naked 
iffiT,  or  created  a  trust  in  favour  of  the  devisee's 

McMailn-  v.  Morriiun,  14  Chy.  1.38. 

A  t«8tator  devised  certain  property  to  his  son 
and  to  the  lieira  of  his  body  lawfully  to  bo 
itten.with  power  to  appoint  any  one  or  more 
suih  heirs  to  take  the  same  : — Hehl,  that  A. 
ik  an  estate  tail,  and  that  there  was  no  trust  iu 
i)ur  of  his  children.  The  Trust  ami  Loan 
m\mij  of  Canada  v.  Fvasei;  18  Chy.  19. 

J.  K,,  by  his  wll,  devised  all  liis  estate — real 
■  personal— to  his  wife  "for  her  own  use  and 
»sal,  trusting  that  she  will  make  such  dispo- 
(in  thereof  as  shall  be  just  and  proper  among 
cliiklren  "  :— Held,  that  this  operated  as  an 
ilute  devise  to  the  widow,  who  had  the  power 
conveying  such  a  title  to  the  lands  as  a  pur- 
ler under  her  vendee  was  bound  to  accept ; 
that  no  trust  was  created.     Ndles  v.  Elliot, 
Chy.  329. 

See,  also,  Re  Curry,  23  Chy.  277. 


4.  Implied  and  Remitting  Trusts. 

Tie  plaintiff's  goods  being  about  to  be  sold 
|der  a  ilistreas  for  rent,  it  was  agreed  between 
>  plaintiff  and  defendjint  that  if  defendant 
tolil  go  to  the  sale  and  purchase  the  goods,  the 
Vntiff  would  at  a  future  day  repay  him  the 
ice  and  interest,  when  defendant  was  to  give 
!242 


him  thegoodi.  Tho  defendant  went  to  tho  sale  and 
purchased  tho  goods  ;  but,  though  some  months 
afterwards  the  plaintitf  tendereil  tho  amount  and 
interest,  defvndant  did  not  delivur  tho  goods  :-- 
Held,  that  thuro  was  no  contract  on  which  tho 
dofundant  couhl  bo  held  li.iblo  for  daniagcH  ;  and 
that  tho  plaintitf 'm  remedy,  if  any,  was  by  an 
action  for  deceit,  or  by  a  proceeding  in  e(piity  to 
have  defendant  declared  a  triistco  for  him, 
TimmiM  v.  Siirjilfs,  '2tl  (.'.  1'.  41). 

A  married  woman  owning  land,  she  ani'.  her 
husband  sold  it,  but  the  huNband  only  conveyed 
by  tho  deed  and  the  wife  birred  dower.  The 
error  was  not  discovered  until  att'jr  the  property 
had  nassed  into  other  hands.  Tlie  ori^^inal  owner 
and  ner  husband  then  exc(Miteil,  tor  ii  iioniinal 
conHideration,  a  deed  conveying  the  prii|)erty  ab- 
8(dntoly  to  ono  of  tli''  p.irties  intercHted,  but 
under  the  Inilief  that  its  only  eti'ect  was  to  re- 
move the  defect  in  the  first  deed,  and  to  cunllrm 
th''  title  of  all  parties  idaiining  tiierciindi^r.  On 
a  bill  by  one  of  these  parties  and  the  grantor 
(the  husband  being  dead)  Mxten,  V.  ('.,  decreed 
tho  grantoo  in  the  second  deed  to  be  a  trustee 
for  all  the  parties  interested  ;  and  this  decree,  on 
appeal,  was  atlirmed.  Uraiv\.  MticDiriimll,  13 
Chy.  247. 

Money  was  recovered  by  the  adiuiuistratrix  of 
a  person  killed  by  a  railway  accideii  ,  d  tho 
shares  allotted  to  her  children  were  \\<>\n\-  i  1  by 
her  with  her  brother,   who  was  fully  coj."ii/ant 

lount 
<  'of 
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of  tho  facts  : — Held,  that  he  was  liable  \ 
to  tho  children  as  their  trustee. 
tello,  17  Chy.  328. 

At  a  sale  of  lands  undi"  execution,  the 
nephew  of  'the  execution  plaintiff,  .n  ]■■  fsou 
without  means,  1  id  off  the  i)ro])erty;  md.  on  a 
aubse(|ueiitday,produ  ;edtotneHlu'viti  tliei  jceipt 
of  the  plaintiff  for  the  amount  bid,  and  paid  tho 
sheriff  his  fees,  who  conveyed  tho  lands  t  ■  iho 
nephew,  who  was  allowed  ^)y  his  uncle  to  .-ctain 
the  title.  The  uncle  subse(jueiitly  agreed  to  sell 
tho  land  to  a  imrchascr,  who  made  default  in  the 
bargain,  and  tnene)ihew  wrote  to  his  uncle  point- 
ing out  the  proper  proceedings  to  compel  the  jmr- 
chaser  to  comjdete  the  contract.  The  unclu  then 
died,  having  (levisod  the  property, — the  nephew 
set  up  a  claim  to  be  entitleil  absolutelv.  On  a 
bill  filed  by  tho  devisee,  the  court  declared  tho 
nephew  to  be  a  trustee,  and  ordered  him  to  con- 
vey to  the  plaintiff.  McDonald  v.  McMillan, 
14  Chy.  99. 

A  man  and  woman  lived  together  as  husband 
and  wife,  the  man  having  a  wife  living  at  the 
time  ;  and  land  purchased  in  the  man's  name 
was  paid  for  by  the  woman  out  of  money  of  her 
own  : — Held,  that  there  was  a  resulting  trust  in 
favour  of  the  woman.  Ifoiy  v.  Gordon,  17  Chy. 
599. 

A  man  by  arrangement  with  his  wife  and  two 
daughters — by  a  former  marriage, — one  of  whom 
was  a  minor,  purchased  lands  and  built  thereon, 
and  paid  for  the  property^  out  of  moneys  produced 
by  the  joint  labour  of  himself,  his  wife,  and  the 
(laughters  ;  the  deed  for  the  property  was  taken 
in  the  name  of  the  wife,  upon  the  understanding 
that  she  should  hold  the  same  for  the  benefit  of 
herself  and  husband  t'n.-ing  their  lives,  and  .after 
their  decease  that  it  should  go  to  the  daughters. 
By  his  will  the  husband  declared  that  he  had  no 
real  estate,  but  desired  the  wife  to  direct  her  ex- 
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ecuton  to  sell  the  property  so  purchased,  and 
divide  the  proceeds  between  his  two  daughters 
and  a.  daughter  of  his  wife  by  a  former  husband  : 
— Held,  on  appeal,  af&rming  the  decree  b^low, 
that  the  purchase  could  not  be  treated  as  an  ad- 
vancement to  the  wife  ;  that  there  was  a  result- 
ing trust  in  favour  of  the  testator  ;  and  that  the 
trusts  in  favour  of  the  daut'".  ters,  if  declared, 
having  l)een  so  by  })arol  only,  were  within  the 
Statute  of  Frauds,  and  therefore  void.  Gwynne, 
J.,  diss.    Oweiiv.  Kenwdij,  20C'hy.  1H3 ;  In  appeal, 

Where  a  party  fails  to  establish  a  parol  trust 
in  favour  of  himself  and  another,  which  his  own 
evidence  supports,  he  cannot  afterwartls  insist 
upon  a  resulting  trust  or  trust  by  operation  of 
law.     Wilde  y.   iriWe,  20Chy.  521. 

A  party  claiming  a  resulting  trust  in  his 
favour,  arising  out  of  a  purchase  of  land,  must 
shew  that  such  purchase  was  made  on  his  behalf; 
and  tliat  the  money  paid  on  account  of  it  was  his 
money.     Ih. 

A  woman  while  living  with  a  man  to  whom 
she  believed  herself  to  have  been  lawfully 
married,  but  who,  it  was  afterwards  discovered, 
was  at  the  time  of  the  pretended  marriage  with 
her  a  married  man,  advanced  money  for  the 
purj)ose  of  buying  certain  real  estate,  the  bond 
lor  the  couveyjiiice  wliereof  was  taken,  with  her 
knowledge,  in  his  name  : — Held,  that  tliere  was 
not  any  resulting  trust  in  favour  of  the  woman. 
Street  V.  Ilalktt,  21  Chy.  255. 

Where  money  is  advanced  by  a  father  for  the 
purchase  of  laud,  the  conveyance  of  which  is 
taken  in  the  name  of  his  son,  the  presumption 
is,  that  the  transaction  is  by  way  of  advance- 
ment to  the  son.  In  such  a  case,  there  is  no  re- 
sulting trust  in  favour  of  the  father.  Knox  v. 
Travel-,  24  Chy.  477. 

A  suit  for  alimony  having  been  instituted 
against  the  plaintiff,  he,  for  the  purpose  of  pro- 
tecting his  lands  from  process,  conveyed  the 
same  to  his  solicitor  for  a  money  consideration, 
and  the  solicitor  afterwards  made  a  conveyance 
of  the  same  lands  back  to  him,  but  which  the 
solicitor  retained  in  his  own  possession,  and  sub- 
sequently by  desire  of  the  plaintiff  struck  out 
his  name  as  the  grantee,  and  inserted  as  such 
the  name  of  tlie  sister  of  the  plaintiff,  the  con- 
sideration money  being  paid  by  the  plaintiff. 
The  court,  being  of  opinion  that  this  had  not 
the  effect  of  divesting  the  title  which  had  l)een 
reconveyed  to  the  plaintiff,  and  that  even  if  it 
had  had  that  effect  there  would  have  been  a  re- 
sulting trust  in  favour  of  the  plaintiflf,  decreed 
relief  accordingly,  but  under  the  circumstances, 
without  costs.  And  Semble,  that  if  in  the  cir- 
cumstances stated  no  consideration  money  had 
passed  Ijetween  the  parties,  there  would  have 
been  a  trust  by  operation  of  law  in  favour  of  the 
plaintiflf.      WUsoh  v.  Owens,  26  Chy.  27. 

See  also  II.,  4  (a). 

II.  Trustees. 

1.  Appointment  of  A^eiv  Trustees. 

[See  B.  S.  O.  c.  107,  an.  3,  5,  18,  ^'<?.] 

(a)  denunciation — Death  —  Besiijnation — Absence 
— Incapacity, 

A  release  by  an  executor  who  is  also  a  trustee 
does  not  amount  to  a  relinquishing  of  the  trust. 


Doe  ex  dem.  Berringer  v.  Hiscote,  (5  0.  S.  23  r 
firming  Doe  d.  Boyer  et  al.  v.  CVau.<,  4()'.'s  Ij]' 
A  testator,  by  a  codicil,  directed  that  tti 
trustees  named  in  his  will,  or  the  8iirviv„rff 
them,  or  the  heirs,  &c.,  of  such  survivdr  sL(,iill 
during  the  minority  of  his  cliildren,  havt  „„  ' 
to  appoint  some  person  whom  they  iiiii;lit  thir'- 
fit  and  competent  to  take  charge  of  ami  carry  i ' 
his  business  as  it  had  been  carried  mi  .lur.iiJ  hi! 
life  time,  and  to  pay  the  perHons  »oap|).,into,l ! 
salary.  The  surviviuL'  trustee  died  iiittstatt 
leaving  his  widow,  who  administered  t.,  his  es' 
tate,  but  declined  acting  as  a  trustee  uiukr  the 
will  ;  and  his  ehlest  son  Ijcing  an  infant  aud 
therefore  incapable  of  acting  as  snch  trii'sttf 
the  persons  interested  under  the  will  tih,i  a  hii 
for  the  appointment  of  a  new  trustee  :  -lltli 
that  untler  the  circumstances,  the  jiarties  nere 
entitled  to  have  a  new  tnistee  aiipdinted.  /,,,„ 
V.  Badenhumt,  5  Chy.  544. 

One  trustee  filed  a  bill  against  his  cci-tnistees 
and  his  cestuis  que  trust,  to  be  relievcil  from 
the  trust,  on  the  grounds  set  forth  in  the  hill.  Tjie 
other  trustees,  by  answer,  asked  for  the  same 
relief  on  the  same  grounds,  which  were  aiipliea. 
ble  to  all,  and  the  cestuis  que  trust  nxist  oi 
whom  were  adults,  submitted  to  the  relief,  The 
court  granted  a  reference  to  tlie  master  ;,.r  the 
approval  of  new  trustees  in  place  of  all  tlw  «. 
isting  trustees.    Proud/oot v.  Tifani/,  1 1  Chy. ■nil, 

In  such  a  case  the  court,  at  the  instance  of  the 
cestuis  que  trust,  in  jjranting  the  usual  n.f(r- 
ence,  added  a  direction  that  if  the  master,  on 
taking  tiie  evidence,  found  sufficient  reasunfir 
reducing  the  number  of  trustees,  or  for  the  ap- 
pointment of  one  of  the  cestuis  (|ue  trust,  ,ij  i 
one  of  the  trustees  or  as  sole  trustee,  he  shnnld 
report  the  facts  and  reasons  to  the  court.   /'.. 

It  is  contrary  to  the  course  of  the  court,  with- 
out some  very  special  reason,  to  sanction  the  | 
appointment  of  one  tnistee  in  place  of  three, 
KingsmiUv.  Miller,  15  Chy.  171. 

Where  the  court  appoints  a  new  trustee,  it  I 
will  be  satisfied  with  one.  Where  the  tnistee 
appointed  by  a  will  had  died,  and  he  wlio  was 
named  by  the  testator  to  succeed  him  was  mitof 
the  jurisdiction,  and  shewn  tn  be  an  unsuitalle 
person,  the  court  appointed  in  his  place  > 
cestui  que  trust  under  the  will,  whom  the  testa-  ] 
tor  hacl  named  as  a  trustee  tliereof  under  certain  | 
contingencies  which  had  not  occurred;  htt 
directed  another  to  be  associated  with  liim,  al- 
though the  wall  provided  for  one  trustee  nnly  I 
acting  in  the  trust  at  one  time.  In  re  Di'Wi  | 
TriMts,  3  L.  J.  N.  S.  126-  Chy. 

When  one  of  the  trustees  was  dead  am!  ac- 
other  was  removed  for  misconduct,  the  remak- 
ing trustee  was  held  entitled  to  be  discharttd  I 
from  the  trust.     Mitchell  v.  Bichey,  13  L'by,  44i  | 

L.  appointed  M.  &  K.  executors  and  tnistM 
of  his  will  for  the  management  of  his  pewnil  [ 
property  thereby  bequeathed,  (which  was  i«r- 1 
Bonalty)  and  the  payment  of  the  legacies ,  and 
he  afterwards  added  and  signed  a  memoraiiiliii 
as  follows  :   "If  anything  should  happen  to tli«  j 
trustees,  I  appoint  K.  to  be  one  of  the  tmsteei '  j 
M.  proved   tae  will ;    after  his  de»tli,  K. » j 
nounced  ; — Held,   that  M.'s  executor  did**! 
represent  the  testator,  L.  ;  and  that  K-vru«'| 
titled  to  probate.    In  re  DeLaronde,  19  0,'' , 
119 
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1  testator,  amongst  other  things,  devised  cer- 

hhi  lands  to  his  daughter,  M.  ,upou  certain  trusta 

« to  the  application  of  the  rents  and  prohts  in 

hvour  of  his  daughters  so  long  as  they  remained 

mifle  and  on  the  marriage  of  any  the  whole 

beiieti*  of  the  trust  to  such  of  them  as  remained 

qpcle  and  the  survivor  of  them  till  her  death  ; 

'I  the  testator  further  declared,  "  that  in  Ciwe 

of  Biv  said  trustee  or  her  successor,  with  the 

concurrence  of  my  said  daughters  in  said  trust 

mentioned,  and  then  surviving,  may  deem  it 

nrudcnt  and  expedient,  they  may  sell  and  dis- 

Lc of  all  said  lands, "and  he  further  declared 

that  none  of  his  "married  daughters,  or  any 

that  may  get  married,  shall,  from  time  of  said 

BLirriage,  be  participant,  or  have  a  control  or 

I  chum  ou  said  trust  estate  or  in  the  disposal 

thereof.    ♦    *    *    And   I  declare  that  in  case 

I  of  the  death  or  marriage  of  my  said  daughter 

I  M ,  either  Ijcfore  nic  or  before  the  termination 

of  the  said  trusts,  then  that  my  then  unmarried 

daughters  may  and  shall  be,  or  those  apiwinted 

under  their  hands  and  seals  may  and  shall  be, 

I  the  trustees  and  executrices  or  executors  of  this 

niv  will,  and  so  on  in  like  manner  in  case  of  the 

death  of  any  such  subsequently  appointed  trus- 

I  tees  .and  executors,  till  the  termination  and  com- 

plcti(m  of  said  trusts  and  final  disposal  of  my 

said  estate,  it  being  my  desire  that  no  married 

I  daughter,  on  account  of  the  influence  that  her 

|liusl)aiid  might  exercise  over  her,  shall  continue 

I  to  act  as  my  trustee  or  executrix. "    M.  married, 

|»nd  the  plaintiff,  who  was  the  only  surviving 

I iinnwriie(i  sister,  had  coutracted,with  defendant 

(for  the  sale  of  a  portion  of  the  devised  estate. 

I  On  a  bill  tiled  by  the  vendor  to  enforce  such  con- 

jtractr-Held,  that  the  plaintiff  had  under  the  will 

[power,  as  successor  of  M.,  to  make  a  good  title, 

luidthat  it  was  not  necessary  for  M.  to  join  in  the 

|conveyance.    Peijli'i/  v.  Atkinson,  20  Chy.  383. 

The  insolvency  of  a  trustee,  or  his  leaving  in 
|del)t  to  reside  abroad,  is  a  sufficient  ground  to 
Iiemove  him  from  the  trust.  An  insolvent's  re- 
iTersionary  interest  in  an  estate  passes  to  his 
lusignee,  and  entitles  tlie  assignee  to  maintain  a 
liiiit  in  a  proper  case  for  the  appointment  of  new 
linstees,  autl  for  an  account  of  the  estate  ;  but 
lihe  court  refused  to  make  an  order  for  the  sale 
lof  such  reversionary  interest.  Orat/  v.  Hatch, 
|l80hy.72. 

There  is  nothing  anomalous  in  the  position, 

er  is  there  any  incompatibility,  in  the  creator 

'  a  trust  lieing  a  trustee  thereof  and  seeing  to 

Be  due  execution  of  the  trust.     A  trust  was 

leated  to  two  trustees  and  the  survivor,  and  the 

Uecutors  and  administrators  of  such  survivor. 

Tic  executors  of  the  survivor,  one  of  whom  was 

ke  creator  of  the  trust,  proved  his  will.     A 

letition,  verified  by  affidavit,   was  afterwards 

sented  by  the  executors,  setting  forth  that  at 

ie  time  of  proving  the  will  they  were  not  aware 

"lat  they  thereby  became  trustees  of  the  trust 

tatc,  and  one  of  them,  the  creator  of  the  trust, 

tore  that  had  he  lieen  aware  that  sucli,  would 

I  the  ctfect  of  proving  the  will,  he  would  not 

live  done  so.    The  court  thought  this  a  aviffi- 

at  reason  for  appointing  new  trustees,  and, 

ider  the  circumstances,  the  adult  cestui  que 

•St  consenting,  ordered  the  trustees  to  be  paid 

«ir  costs  of  the  application  out  of  the  ostate. 

irf  HdliweW»  Trunts,  21  Chy.  346. 

Trustees   for    rehgious    institutions  —  See 

rCuiRCHES." 


(b)    When  the  Trunt  is  Pergonal. 


A  testator  by  a  codicil  directed  that  the^ 
truste«s  named  in  liis  will,  or  the  survivor  of 
them,  or  the  heirs,  etc.,  of  such  survivor, should 
during  the  minority  of  his  children  have  power 
to  appoint  some  person  whom  they  might  think 
tit  and  competent  to  take  charge  of  and  carry  ou 
his  business  as  it  had  been  carried  ou  during  his 
lifetime,  and  to  pay  the  person  so  ap])ointud  a 
salary.  The  surviving  trustee  died  intestate, 
leaving  his  widow,  who  administered  to  his 
estate,  but  declined  acting  as  a  trustee  under  the 
will,  and  his  ehlest  sou  being  an  infant  and 
therefore  incapable  of  acting  as  such  trustee,  the 
persons  interested  under  the  will  tiled  a  bill  for 
the  appointment  of  a  new  trustee  : — Held,  that 
the  powers  given  by  the  codicil  were  personal  to 
the  trustee  named  in  the  will,  or  the  survivor, 
or  the  heirs,  &c.,  of  the  survivor,  and  could  not 
bo  exercised  by  any  trustee  appointed  by  the 
court.     Lyon  v.  Radtnhurd,  5  Chy.  544. 

By  a  clause  in  a  marriage  settlement,  it  wa» 
stipulated  that  trustees  should  at  their  option, 
during  the  life  of  the  intended  husband,  permit 
him  or  the  intended  wife  to  take  .and  use  the 
rents,  issues  and  profits  of  the  trust  estate  to 
rlieir  own  use  ;  and  a  subse(iueut  clause  pro- 
vided that  new  trustees  should  be  appointed  in 
certain  contingencies.  Upon  a  bill  tiled  by  the 
wife  to  appoint  a  new  trustee  by  reason  of  the 
residence  of  one  out  of  the  jurisiliction  :— Held, 
that  this  trust  was  one  of  personal  confidence , 
and  could  not  be  executed  by  a  trustee  appointeil 
by  the  court.  And  the  husband  not  having  been 
heard  of  for  upwards  of  four  years,  the  court 
appointed  a  new  trustee,  and  directed  him  to 
pay  one  half  of  the  rents  to  the  plaintiff,  and  the 
other  half  to  be  invested  for  the  benefit  of  the 
husband.     Tripp  v.  Martin,  9  Chy.  20. 

Land  was  vested  iu  trustees  by  a  deed,  wliicli 
provided,  "  that  all  or  auy  part  thereof  should  or 
might  be  absolutely  sold  by  the  said  trustees,  or 
the  survivor  of  them,  his  executors  or  adminis- 
trators, with  the  consent  in  writing  of  the  cestuis 
que  trust,  or  the  survivor  of  them,  and  after 
the  decease  of  the  said  parties  of  the  first  and 
second  parts,  then,  in  the  discretion  of  the  trus- 
tees, for  any  price  which  they,  the  trustees  or 
trustee,  shoukl  think  reasonable  ;  and  the  money 
to  arise  from  the  sale  to  be  paid  to  the  said  trus- 
tees or  the  survivoi-s,  etc.,  without  any  obliga- 
tion on  the  purchaser  to  see  to  the  application 
thereof,  so  as  he  shall  take  the  receipt  of  the 
trustees  or  the  survivors  of  them,  etc.,  or  other 
only  acting  trustee  or  trustees  for  the  time  beiuK, 
for  the  same  money."  One  of  the  trustees  died, 
and  the  other  was  released  from  the  trust,  and 
two  others  were  appointed  by  the  court  in  their 
stead  : — Held,  per  VanKoughnet,  C,  Esten  and 
Spragge,  V.CC.,  dubitante,on  objections  taken  to 
an  attempted  sale  of  the  trust  estate  vested  in 
the  new  trustees,  with  the  consent  of  the  cestuis 
que  trust,  that  the  power  to  sell  was  a  personal 
trust  and  not  transferable  to  the  new  trustees. 
JiidoiU  V.  Howland,  10  Chy.  547. 

See,  also,  In  re  Cun-y,  22  Chy.  277. 


(c)  Other  Cases. 

By  a  marriage  settlement  certain  property  waa 
conveyed  to  trustees  for  the  benefit  ot  the  hus- 
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band  and  wife  during  their  lives — remainder  to 
their  issue  (infants.)  After  managing  the  estate 
for  several  years,  the  trustees  filed  a  bill  to  be 
relieved,  and  a  decree  to  this  effect  was  made, 
which  however  contained  other  directions,  and 
under  these  and  subsequent  orders  the  expendi- 
ture of  a  part  of  the  corpus  of  the  estate  in  im- 
proving the  trust  property,  and  furnishing  the 
dwelling-house  of  the  parents,  and  some  other 
variations  f)f  the  trusts,  were  authorized.  One 
solicitor  acted  for  all  the  cestuis  que  trust. 
<;>n  tlie  cause  coming  on  for  further  directions,  the 
court  refused  to  carry  out  the  decree  and  orders 
which  had  been  so  obtained.  Baldwin  v.  Craw- 
ford, 1  Chy.  202. 

An  application  by  petition  (without  suit)  for 
the  appointment  of  a  new  trustee  under  Imperial 
Act,  l.H  &  14  Vict.  c.  GO,  shouM  ))e  made  in  court 
and  not  in  cliambers.  In  re  Lash,  I  Chy.  Chamb. 
226. — Spragge. 

Where  this  court  appoints  new  trustees  under 
a  will  (the  former  ones  bein^^  dead  or  insolvent) 
it  has  no  authority  to  retpiire  the  new  trustees  to 
give  security.  O'flara  v.  Vuthbert,  1  Chy. 
Chamb.  304. — VanKoughuet. 

Where  the  trustee  for  infants  resided  out  of 
the  jurisdiction,  and  a  person  resident  within  it 
had  a  contingent  interest  in  the  trust  fund,  the 
fund  was  ordered  to  be  secured  in  court  instead 
of  being  paid  over  to  the  trustee.  Stikman  v. 
Campbell,  13  Chy.  454. 


2.  Comjiensation  and  Allotcance. 

[See  R.  S.  O.  c.  107,  as.  36-40.] 

(a)  Generally. 

The  principle,  that  when  a  trustee  expends 
his  money  upon  tlie  estate,  and  tliereby  in- 
creases its  value,  the  property  will  not  be 
wrested  from  him  without  repaying  him  the 
expenditure  by  which  the  estate  has  been  sub- 
stantially improved,  acted  upon  in  the  case 
of  an  infant  cestui  que  trust.  Bevin  v.  Boulton, 
7  Cliy.  39. 

The  old  rule  as  to  compensation  of  trustees 
has  only  been  abrogated  by  the  surrogate  act  as 
regards  trusts  under  wills.  Wilson  v.  Proud- 
foot,  15  Chy.  103. 

Trustees  may  be  allowed  payments  made  for 
maintenance  and  education  out  of  their  capital. 
Under  a  general  administration  decree,  the  mas- 
ter may,  without  any  special  direction,  take 
evidence  as  to  sucli  payments  by  executors,  out 
of  the  infant's  shares  of  capital,  and  report  the 
facts.     Stewart  v.  Fletc/cer,  16  Chy.  235. 

A  commission  should  not  in  general  be  allowed 
to  an  executor  or  a  trustee  in  respect  of  sums 
which  he  did  not  receive,  but  is  charged  with  on 
the  ground  of  wilful  default.  Bald  v.  Thomp- 
son, 17  Chy.  154. 

The  rule  of  the  court  is  to  allow  compensation 
to  trustees  of  real  estate  under  a  will,  as  well  as 
to  executors,     lb. 

Where  compensation  was  given  to  trustees  by 
the  trust  deed,  not  in  a  lump  sum,  and  they  had 
failed  in  some  points  of  their  duty,  the  master 
did  not  consider  that  he  could  deprive  them  of 
compensation,  but  hold  that  he  could  determine 


on  the  value  of  the  work  done,  and  make  a 
responding  allowance.     City  Bank  v.  J/,,.;.,?'^ 
Chy.  Chamb.  334.  -Boyd,  Ma.tn:  "' ' 

Per  Spragge,  C— A  trustee,  created  by  (ie<j 
is,  without  express  agreement,  entitled  to  com 
pensation  for  his  services  as  such  trustee,  Stro 
V.  C,  diss.     Deedes  v.  Graham,  '-'0  Chy. -'ss^' 

Trustees  of  a  muuiciijality  are  entitled,  under 
the  general  provisions  of  the  net  of  \i'\  ,v> 
9,    O.,)  to  a  commission  on 


Vict. 


passing  through  their  hands  as 


moneys 


their  care  and  trouble  in  the  nianaLtenient  uf  the 
trust.  The  commissioners  of  the  Coijouri!  tnwn 
trust,  were  therefore  held  so  entitled,  h  „ 
the  Comminsioners  of  the  Cohourii  Ti/ini  'fru  i  m 
Chy.  377.  '"' 

Where  a  testator  provides  liy  his  will  for  tie  I 
payment  to  executors  for  their  services,  aiiv  lire. 
sumption  that  any  undisposed  residue  of  oersim! 
alty  is  intended  for  them  beiietieially  is  elfittii- 1 
ally  rebutted  ;  and  the  fact  that  by  law  thev  are 
entitled  to  be  paid  a  compensation  without  aiiv 
provision  macle  therefor  ))y  the  will,  is  imma'. 
terial.     Loveless  v.  Clarke  et  at.,  24  Chv.  14. 

The  rule  of  decision  in  ecpiity,  which  reiiiiires  I 
that  the  expenses  incurred  by  a  trustee  in  the  I 
execution  of  his  office  shall  be  satisKe<l  hifi.rs  I 
the  cestui  que  trust  or  his  assignee  can  comptlil 
conveyance  of  the  trust  estate,  aijjdies  tutliel 
commission  or  allowance  to  a  trustee  for  hij  I 
care,  pains,  and  trouble  under  the  37  Vict,  o,  (I  f 
0.  Life  Association  of  Scotland  v.  Walhr  ■'II 
Chy.  293.  ' "  ' 

Where  on  a  reference  to  a  master  to  take  a  \ 
account  of  a  trustee's  dealings  with  an  estate,  I 
that  officer  omitted  to  ascertain  the  amriintoi'l 
the  trustee's  charges,  costs,  &c.,  a  reftrtiicel 
back  to  ascertain  it  was  directed  at  the  hiariffij 
on  further  directions  ;  and  the  fact  of  thiiiuj.' 
ter  having  reported  that  the  trustee  had  omittoi 
to  keep  any  regular  set  of  boidis  shewiiijiji 
debtor  and  creditor  account  of  his  dealings aitii| 
the  estate,  but  not  stating  that  for  that  relief 
he  had  been  unable  to  ascertain  theaiununt,  waj 
not  considered  a  sufficient  reason  for  hislijviajl 
omitted  to  find  the  amount  of  such  claim. 

The  rule  that  a  trustee  acting  as  a  snliiit-rcil 
the  trust  is  entitled  to  costs  out  of  pocket  merely,  J 
applies  only  when  the  costs  are  jiayahle  uat  ;<l 
the  trust  funds,  not  when  payable  by  an  .nilvenel 
party.  Meighen  v.  Buell,  24  Chy.  ."iOS,  rcitrrfdl 
to  and  distinguished.  Colonial  T  -iist  Vo.  v.  ('»| 
eron,  24  Cliy.  548. 

On  re-hearing,  the  order  as  reported  24  (k I 
503,  disallowing  to  a  solicitor  trusteo  O'ji 
other  than  costs  out  of  pocket  in  suits 
which  he  was  a  party,  reversed.  '^l)r,1gJ.•e,  CI 
dubitante,  who  thought  that  the  rule  slioiilii  i«| 
applied  to  all  suits  brought  by  solicitor  trusta^l 
and  to  all  costs  in  those  suits.  Mthjhu  \\  ki, 
25  Chy.  604. 

A  trustee  is  entitled  to  retain  his  commiml 
from  time  to  time  out  of  moneys  receiveii,  wiiiJ 
out  waiting  for  the  comple  ;ion  of  his  tmtl 
duties.  Heron  v.  Moffatt,  7  P.  R.  438.-M0.f 
—Taylor. 

Where  the  compensation  is  fixed  by  the  M| 
the  Master  cannot  reduce  the  amount,  h 

See  Christie  V.  Saunders,  2  Chy.  ;t9j,p.3Jil|| 
Heron  v.  Moffatt,  22  Chy.  370,  p.  3S80. 
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3  Diili''-'  "'"'  Liahilities  of  Trustees. 
Luthilily  /<»• 


Improper  Alienation  oj  Tru»i 
Properti/. 


A  cestui  que  trust  of  land  created  a  mortgage 
.       assiKimieiit  absolute  in  form,  for  a  nominal 
LiJeratio..,  l-ut  neglected  to  intimate  to  the 
transfer  was  intended  to  oper- 


tnistc'G  thtlt  tilt' 

.^iisaseeuritvoiily.  In  fact  the  lands  pur 
"rtal  to  be  conveyed  to  the  trustee  had  al- 
Uilv  !)«<•■"  sold  anil  conveyed  to  a  purchaser. 
Z  "trustee,  without  calling  for  the  production 
f  the  issigninont  by  iiis  cestui  que  trust,  exe- 
cnte.U  conveyance  by  way  of  (mit  claim  to  the 
nriiiiiiil  vendor,  who  conveyed  other  lots  m  their 
toi 'absolutely,  to  the  assignee  of  the  cestui 
°  trust  :-Held,  reversing  the  decree  below, 
fi  C'lV  485,  tli:>t  tlie  trustee  was  not,  under  the 
circumstances,  answerable  for  any  loss  that  had 
been  sustained  by  the  party  beneficiaUy  inter- 
ested. Ford  V.  Chandler,  8  Chy.  85 ;  in  Ap- 
peal. 

The  owner  of  real  estate  mortgaged  it,  and 
jfterwards  sold  and  conveyed  a  portion  by  a 
aeed  containing  absolute  covenants  for  title, 
taking  from  the  purchaser  n  bond  for  the  pay- 
ment of  a  proportionate  amount  of  the  mortgage 
^jt,t  :-He!d,  reversing  the  judgment  of  the 
court  below,  that  the  fact  of  the  purchaser 
hukling  such  al)solute  conveyance  was  not  such 
,  reiiresi-'ntation  to  the  holders  of  the  mortgage 
If  warranted  them  in  executing  to  the  purchaser 
a  release  of  his  portion  of  the  estate  from  the 
nwrtgage,  and  afterwards  looking  to  the  mort- 
gagiir  lor  payment  thereof. — VanKoughnet,  C, 
diss,  limik  i<f  Montmil  v.  Ifupkinii,  2  E.  &  A. 
45S';  !)  Chy.  405. 

The  trustee  of  a  mortgage  sold  it  to  a  third 
person  without  authority  : — Held  that  a  bill  im- 
pe.u'liiug  the  transfer  was  not  demurrable  for  not 
charging  that  the  purchaser  had  taken  the  trans- 
fer with  notice  of  the  trust.  A  bill  having  l)een 
jii'il  (in  behalf  of  cestuis  que  trust  impeach- 
ing the  coniluet  of  a  trustee,  a  demurrer  thereto 
Icciuse  the  cestnis  que  trust  were  not  parties 
iras  overruled,  liijckmdn  v.  The  Canada  Life 
A><iir'iiic(  Co.,  17  Chy.  550. 

X  tr.-iiler,  in  insolvent  circumstances,  made  an 
Ijssiguinent  of  his  property  to  several  of  his 
IpriiKipal  creditor?,  in  trust,  for  the  benefit  of  his 
icrtilitcirs  generally.  Afterwards  it  was  agreed 
|ft,it  tile  creditors  should  accept  20  per  cent,  of 
Ithtir  demand,  and  discharge  the  debtor,  where- 
lipfiii  the  plaintiffs  and  other  creditors  executed 
lldiid  to  carry  out  this  agreement.  Before  pay- 
lliint  I  if  the  composition,  however,  the  trustees 
In  ibsigued  the  property  to  the  debtor,  on  his 
Itiilert:iking  to  jiay  the  several  creditors  the 
iKiiiHint  of  their  claims,  which  he  did  pay  to  the 
|4ri;st«3  but  failed  to  pay  to  the  plaintiflfs  : — 
Hild,  that  the  trustees  were  liable  to  make 
"1  to  the  plaintiffs  the  sum  coming  to  them, 
'.  thi-  property  which  had  been  a.ssigned  to 
till!  liy  the  debtor  was  sufficient  to  realize 
ke  amount  of  the  composition  agreed  on  ;  and 
It" this,  if  desired  by  the  trustees,  an  inquiry 
}•  thi-  Master  was  directed.  Thf  Xatiimal  Bank 
'Mh.iiiiiv.  Moon;  '21  Chy.  '2m. 

.Uieuation  of  land  conveyed  in  trust,  or 
(dilated,  for  public  purposes— See  "  Dedica- 
-   '■  p.  1007. 

Siv  llwhtwl  v.  McLarni,  '2'2  Chy.  231,  p.  ,3S71. 


(b)  Liability  for  Actx  of  Arjent  or  Co-trustee. 

A.  &  B. ,  executors  and  trustees  under  a  will 
with  power  of  sale,  sell  and  take  a  mortgage  ti> 
secure  purchase  money,  they  being  in  the  recital 
named  as  executors.  B. ,  without  the  knowledge 
or  consent  of  A. ,  assigns  the  mortgage  and  ap- 
propriates the  consiileration  money  to  his  own 
use  : — Held  that  no  estate  passed  under  the 
assignment,  except  so  far  as  the  trust  estate 
might  be  found  debtor  to  B. ;  and  also,  that  as  be- 
tween the  contending  eijuities  of  the .  trust 
estate  and  the  assignee,  the  maxim  (pii  prior 
est  in  tempore  potior  est  in  jure,  would  apjny  in 
favour  of  tlie  trust  estate.  Jlenihr-ton  v.  Wood^, 
9  Chy.  539. 

Defendaut  was  a  trustee  under  the  will  of  P. 
for  the  sale  of  the  property  in  question.  In 
1834,  a  friendly  suit  was  instituted  in  England, 
(where  the  trustees  ami  all  the  parties  in- 
terested under  the  will  resided)  for  the  execu- 
tion of  the  trusts  of  the  will,  and  a  decree  was 
made  for  the  appointment  of  a  receiver,  and  the 
sale  by  him  of  the  testator's  lands  in  Upper 
Canada.  A  receiver  a])i)ointed  in  this  suit  hav- 
ing died,  a  consitlerablc  i)oriod  elajised  before 
another  was  appointed,  buring  this  interval, 
the  Canadian  solicitors  fur  the  estate  continued 
to  sell  the  lanils,  and  manage  the  property  as 
theretofore,  uinler  the  authority  of  the  trustee. 
While  so  acting,  the  jdaintiff  ap|)lied  to  them  to 
purchase  this  land.  The  clerk  who  attended  to 
the  business  of  the  estate  had  been  authorized 
to  buy  a  few  lots  for  himself  at  the  prices  at  which 
they  were  for  sale  to  others  ;  and,  acting  upon 
the  strength  of  this  general  authority,  ho,  with- 
out their  knowledge,  contracted  in  his  own  name 
and  behalf,  with  the  plaintiff,  for  the  sale  of  the 
lot  at  £250,  and  gave  the  ))laintiti'  his  own  bond 
for  a  deed,  and  received  from  him  the  purchase 
money.  The  plaintiff  supposed  the  clerk  was 
acting  for  the  defendant,  and  was  authorized  to 
act  for  him.  The  clerk  some  time  afterwards 
entered  in  the  solicitor-s'  i)()ok  of  sales,  and  sub- 
sequently in  an  account  transmitted  to  the  de- 
fendant, a  sale  of  the  lot  to  another  iier.smi  at 
£150,  and  charged  the  plaintiff'  with  that 
amount  as  assignee  of  tlie  pretended  purchaser. 
A  deed  of  conveyance  to  the  plaintiff',  reciting 
a  sale  to  him  at  £150,  was  prepare  I  l)y  and 
under  the  directions  of  the  clerk,  and  was  trans- 
mitted by  the  solicitors  with  otlier  deud.s  to  the 
trustee  for  execution,  and  retained  by  the  latter 
for  some  time,  but  was  not  executed  : — Held, 
that  there  Wits  not  any  contr.act  which  this  court 
could  enforce  against  the  trustee,  but  as  a  suit 
was  to  some  extent  necessarj-  to  ascertain  the 
truth  satisfactorily,  and  the  same  was  rendered 
unnecessarily  expensive  by  the  unqualilied  tleiiial 
of  the  defendant  that  the  solicitors  li:id  any 
power  to  sell  lands  ;  the  court,  on  disinissiiiL,'  the 
bill,  refused  the  defendant  his  costs.  7i'((/;  v. 
Tijlee,  11  Chy.  342. 

At  and  before  making  a  voluntary  .settlement 
of  real  estate,  the  settlor  stipulated  verbally 
with  the  trustee  that  the  settlor's  son  should 
receive  all  moneys  receivable  under  it,  and  siiouhl 
accumulate  and  dispose  of  the  same  l>y  invest- 
ment or  otherwise,  and  that  the  trustee  himself 
should  have  no  trouble  or  concern  in  the  niitter. 
The  son  accordingly  received  the  rents  for  sev- 
eral years,  and,  without  the  knowledge  of  the 
trustee,  misappropriated  them  :— Held,  that  the 
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trustee  was  not  liaUe.     Mitchell  v.  RUclity,  14 
Chy-  88;  11  Chy.  fill. 

Trust  funds  which  stood  in  the  name  of  two 
trustees  (A.  &  6.)  were  paid  out  on  the  cheques 
of  the  two  ;  got  into  the  hands  of  one  A.,  who 
was  the  actine  trustee,  and  were  misapplied  by 
liim  without  tne  knowledge  of  the  other,  B,  The 
primary  cestui  que  trust  was  a  married  woman  j 
the  trust  deed  contained  a  clause  in  restraint  of 
anticipation,  and  there  was  a  trust  over  with  a 
limited  power  of  appointment.  B.  insisted  that 
he  was  not  liable,  as  he  had  become  trustee  at 
the  request  of  the  lady  and  her  husband,  and  it 
had  been  represented  to  him  that  his  name  only 
was  wanted  ;  that  his  co-trustee.  A,,  was  to  do 
the  business  part  of  the  trust,  and  that  he,  B., 
was  to  have  no  trouble  about  it : — Held,  that 
these  representations  did  not  exempt  B.  from 
the  duty  of  seeing  that  the  trust  money  was 
properly  applied.  Mickleburgh  v.  Parker,  17 
Chy.  503. 

Where  two  of  four  trustees  entered  into  an 
agreement  for  the  lease  of  certain  trust  property 
to  the  plaintiff,  but  without  the  knowledge  or 
assent  of  the  other  two,  to  whom  under  the  cir- 
cumstances notice  of  the  agreement  could  not 
be  imputed,  specific  performance  of  the  agree- 
ment was  refused.  McKelvey  v.  Rourke,  15 
Chy.  380. 

A  trustee  is  bound  to  exercise  a  prudent  super- 
vision over  the  acts  of  an  agent,  or  a  co-trustee 
appointed  or  acting  iis  agent  or  manager,  for  his 
co-trustee  ;  and  where  he  neglects  this  duty,  he 
makes  himself  liable  for  losses  occurring  through 
the  acts  of  such  agent  or  manager.  But  a  trus- 
tee in  this  positio'i  was  not  held  liable  for  moneys 
received  by  the  agent  or  co-trustee  acting  as 
manager,  which  were  not  entered  on  the  books 
(to  ■n'liich  the  trustee  charged  had  access)  and 
which  he  could  not  have  discovered  by  any  vigi- 
lance he  might  have  used.  CUii  Bank  v.  Moid- 
son,  3  Chy.  Chamb.  334.  — Boyd,  Master. 

A  trustee  is  liable  for  the  acts  of  an  agent  in 
whose  appointment  lie  has  concurred,  and  whose 
defalcations  would  have  been  discovered  by  an 
■ordinary  inspection  of  the  books  kept  by  him.  lb. 

See,  also,  "Executors  and  Admikistbators," 
IV.  1,  (a)  p.  1482. 


(c)  Liahiliti/  for  Interest  on  Moneys  not  Paid  over. 

Where  an  executor  had  committed  a  brefvch  of 
trust  in  selling  lands  to  pay  debts,  for  which  the 
personal  estate  come  to  his  hands  had  proved 
more  than  suihcient,  an<l  had  also  applied  trust 
funds  to  his  own  use,  the  court  ordered  the  ac- 
count to  be  taken  against  him  with  annual  rests. 
Wiurd  V.  Oable,  8  Chy.  458. 

The  estate  of  a  trustee  who  had  retained 
money  in  his  hands  for  six  years  after  he  should 
have  paid  it  over,  and  had  rendered  an  account 
claiming  a  balance  in  his  favour,  was  held  charge- 
able with  interest,  at  six  per  cent.,  with  annual 
rests.     Small  v.  Eccles,  12  Chy.  37. 

The  principle  on  which  trustees  are  liable  to 
be  charged  with  an  increased  rate  of  interest,  or 
interest  with  aiinual  rests,  considered  and  acted 
on.      Wiijhlman  v.  ITelliwell,  13  Chy.  330, 

Where  a  trustee  had  retained  moneys  instead 
-of  paying  ofl'  debts,  and  had  improperly  mixed 
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these  moneys  with  his  own  at  \m  bank  ti, 
court  charged  him  with  interest  at  ij  \wr . «.!. 
aU  balances  in  his  hands.     Ih.       '  '^'•^"'■'»i 

Where  the  defendant,  a  trustee,  had  rctii,  «j 
moneys,  and  did  not  shew  that  lie  li,i,l  (leim  li 
them  for  safe  keeping  or  kept  them  inhi8h,,a^ 
unemployed,  he  was  held  to  be  proiieily  dmr  i 
with  interest.  Benton  v.  Buuni'r  "(iiv  I'l  i 
89.-VanKoughnet.  ' -^">.t-liau,b. 

The  principle  upon  wliich  tlio  court  acts  In 
charging  executors  with  interest,  is  imt  'hat  f  I 
punishment,    but  of   compensating  thecest,' 
que  trust,  and  depriving  the  tnislee  of  the  J 
vantage  he  has  wrongfully  olitaine,!.    Aii  ex 
ecutor  will  not  necessarily  be  eliaiged  with  'n 
pound  interest  in  all  cases  except  those  in  wh" 
there  is  a  mere  neglect  to  invest.    Where  m  I 
executor  retained  a  portion  of  tlie  trust  uionev 
under  the  belief  that  it   was  his  own,  and  J  I 
acted  on  that  supposition  for  many  years  witi, 
out  objection   from  those  interestell  uuikrtlie 
will,  and  it  did  not  appear  that  lie  had  used  the  I 
money  in  trade  :— Held,  reversing  thedocreeol 
Blake,  V.C,  that  under  the  circnmstanccs  bel 
was    only    chargeable    with    simple  interest  i 
Imjlis  v.  Beaty,  2  App.  R.  453. 


(d)  Liability  for  Lo-n  on  hi 


t'l-iliili'iih. 


An  executor  or  trustee  who  has  been  gnihy 
negligence  merely  in  omitting  to  invest  nmnevi  i 
will  be  charged  with  interest  at  six  uer  ceiiil 
mard  v.  Gable,  8  Chy.  458.  ' 

The  duties  and  responsibilities  of  trustees  aa.]! 
executors  considered  and  acted  on.  Ludkwl 
Armstrong,  9  Chy.  3!)0. 

Trustees,  with  a  power  of  investing  in  real! 
estate,  purchased  at  the  instance  of  one  of  tkirl 
number  a  lot  of  laud  for  £1200,  which  wasfm 
to  be  worth  not  more  than  I'OOO.  The  mmf 
by  his  report  charged  the  trnstees  with  the  f_ 
sum  of  £1200,  refusing  to  give  them  credit  fcirj 
the  £900,  on  the  ground  of  collusion  onthepjjtl 
of  the  trnstees.  The  court,  on  apijcal, 
sidered  that,  under  the  circumstances,  crulitl 
should  be  given  for  the  value  of  the  land, 
referred  the  report  back.     ///. 

Although  the  rule  is,  that  executors  or  tnisto 
will  be  charged  with  what  they  ought  tvkij 
made,  what  they  actually  did  make,  or  wiH 
what  they  must  be  presumed  to  have  niaiie. 
of  the  moneys  of  the  testator  come  to  tk 
hands,  8till,'where  such  uionoys  had,  Iwioretl 
repeal  of  the  usury  laws,  been  invested  in  ( 
class  security  at  the  rate  of  six  per  cent  j 
annum,  the  court,  on  appeal  from  the  majtei'J 
report,  considered  the  executors  were  not  cal' 
upon,  at  the  risk  of  being  charged  with  thee: 
amount  of  interest,  to  call  in  those  moneys  u 
re-invest  the  same  at  the  rates,  as  the  evili 
shewed,  moneys  could  have  been  loaned  at. 
also  appearing  that  part  of  the  money  of  i 
estate  nad  been  loaned  by  the  executors  to  tiia 
selves,  they  were  chiirged  with  the  higher  n 
of  intorest  thereon.     Umilh  v,  live,  llL'hv.JllJ 

Mortcages,  reserving  six  per  cent,  iiittra 
were  taken  by  trustees  before  the  alx)litifii  i 
the  usury  laws,  and  were  not  called  in  forsew 
years  .after  the  change  of  the  law,  but  as  ill 
not  appear  they  were  aware  of  au  oiijiortiml 
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wn  at  his  bank,  tW 
tertstatSverwnt.on 

8.       /'(. 

I  trustee,  lia.l  retained 
that  lie  hail  (le[)osit«il 
lept  them  inhishaiKlj 
to1ieiir(iiieilycliat,ie,l 
Jooid^y, 'JChy.Chauil). 

hich  thf  cimrt  acts  in 
interest,  is  iidt  '.hat  oi 
npensating  the  cestui  | 

the  trustee  of  tiic  a,l. 
lly  otitaiiKMl,    An  n- 1 
y  he  ehai-getl  with  ciitn- 
s  exeept  those  in  whick 

to  invest.    Where  an  I 
ion  of  the  trust  uiDnev  I 

was  his  own,  amlhsiil 
I  for  many  year?,  with. 
je   interested  umlertkel 
lar  that  lie  had  useil  the  I 

reversing  the  decree  oi  I 
r  the  ciroumstauces  he| 
with    simple  interea 
R.  453. 


(y.st  on  [iirc.iliiU'iiti. 

s  who  has  heen  giiilty  o|  I 
litting  to  invest  muneyi,] 
iiterest  at  six  jjer  cent  I 
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I  investment  at  a  higher  rate,  the  court  refused 
f  l,rae  them  with  more  than  was  reserveil  by 
the  mortgage'    Cameron  v.  Bethune,  15  Chy.  486. 

Where  a  trustee  is  authorized  to  invest  in 
*lther  of  two  specified  modes,  and  by  mistake 
investo  in  neither,  the  measure  of  his  liability  is 
the  loss  arising  from  his  not  having  invested  iu 
the  less  beneficial  of  the  two  modes.  Two  years 
Wore  the  passing  of  the  act  relaxing  the  usury 
ijws  (22  ^  ict.  c.  85)  a  trustee,  who  was  author- 
Ll'to"invcst  on  mortgage  or  in  government 
Kcnrities,  invested  in  Upper  Canada  Bank 
■took  believing  it  within  his  authority.  The 
•took  ultimately  turned  out  worthless  ;  and  the 
trustee  submitted  to  account  for  the  principal 
with  compound  interest  at  six  per  cent.  :— Held, 
that  this  was  the  extent  of  his  liability,  though 
eitht  per  cent,  might  have  been  obtained  on 
inortg.^es.    Pal'-mm  v.  Lailey,  18  Chy.  13. 

\\'here  advances  were  made  by  way  of  loan  to 
the  managing  executor,  as  such,  and  subsequently 
lecurity  was  taken  therefor  from  him  on  part  of 
the  assets  of  the  estate,  such  advances  being 
made  and  security  taken  in  good  faith  on  the 
part  of  the  lender  ;  and  it  appeared  that  some  of 
fce  advances  were  duly  entered  in  the  books  of 
the  estate,  and  the  name  of  the  lender,  who  had 
JO  other  transactions  with  the  estate,  appeared 
IS  a  creditor  in  several  annual  balance  sheets 
lent  to  the  other  executors  by  their  agent,  and 
no  objection  on  their  part  was  ever  made  ;  the 
leourt  refused,  at  the  instance  of  such  executors, 
to  order  the  securities  to  be  delivered  back  to 
them,  without  payment  of  such  advances. 
\imrt  v.  Gordon,  13  Chy.  40. 

Where  a  receiver  had  made  an  investment  nn- 
Mthnrized  by  the  court,  by  which  a  profit  had 
n  made,  the  amount  realized  was  directed  to 
added  to  the  principal.     Baldwin  v.  Crow- 
mi,  2  Chy.  Chamb.  9.— Mowat. 

A.  received  $1,200  belonging  to  his  son-in-law, 

I,  and  invested  it  with  other  money  of  A.'s 

m  in  the  purchase  of  a  farm,    which    cost 

|3,'20O.    R.,  with  his  family,  went  into  posses- 

Bon  of  the  farm,  and  A.,  the  father-in-law,  by 

i  will  devised  the  farm  to  R.  's  wife  and  son 

jointly  for  the  life  of  the  wife,  witli  remainder 

J  the  son  in  fee,  subject  to  the  payment  of  ?i200 

M  dau>;hter  of  li,  and  of  $()00  to  another  per- 

nn.   It  was  assumed  in  the  cause  that  K.  was 

t  the  time  of  the  purchase,  and  thenceforward, 

I  unsound  mind,   and  unable  to  give  a  valid 

Bent  to  the  transaction  ;  and  the  court  held, 

at  on  that  assumption    he   wfis  entitled   to 

le 81,200  as  aigainst  A.'s  estate,  and  that  the 

■vise  to  his  wife  and  son  were  no  satisfaction  of 

i  claim  ;  and  also  that  he  was  probably  enti- 

1  to  a  charge  on  the  land  for  the  debt.     But 

I  court  directed  inquiries  whether  II.  was  at 

edate  of  the  transaction  of  mental  capacity 

>  assent  to  the  purchase  ;  and  if  so,  whether  he 

1  assent  thereto  ;  also,  inquiry  as  to  the  occu- 

tion  of  the  land  by  R.  and  his  family  before 

B  death  of  A.,  and  the  value  of  such  occupa- 

"    Ooodfdlow  V.  RoberUon,  18  Chy.  572. 

See  AmV/i  v.  Smith,  23  Chy.  114,  p.  3879. 


(e)  OOier  Ditties  and  Liabilities. 
rJJIiile  the  court  will  not  exact  from  trustees 
Tre  careful  conduct  than  a  prudent  man  would 


bestow  in  the  management  of  his  property,  still 
it  requires  fnll  explanation  of  all  their  dealincs 
and  the  causes  winch  may  have  led  to  outstand- 
ing debts  not  having  been  collected,  or  to  the 
disappearance  of  property  belonging  to  the 
estate.     Chi«hohn  v.  Barnard,  10  Chy.  479. 

A  trustee  must  use  reasonable  diligence  to 
have  the  accounts  of  the  trust  ready,  and  to 
render  them  within  a  reasonable  tiipe  after 
demand  on  behalf  of  the  cestuis  que  trust ;  and 
where  a  trustee  wholly  neglected  this 'duty, 
though  he  ofiFered  his  books  for  inspection  by  the 
parties  interested,  he  was  charged  with  the  costs 
of  suit  up  to  the  hearing,  liamlall  v.  Burrowen, 
U  Chy.  364. 

In  a  suit  against  a  trustee  to  carry  out  the 
trusts  of  a  deed  for  the  benefit  of  creditors,  a 

Sayment  to  the  plaintiff  was  proved  by  the  evi- 
ence  of  the  trustee  only.  Although  this  was 
considered  sutlicient  to  discharge  the  estate 
from  liability  in  respect  of  this  sum,  still  he  could 
noi  thus  discharge  nimself  from  liability  to  the 
plaintiff.      Wiijhtman  v.  Helliwdl,  13  Chy.  330. 

Tnistees  accepted  $250  in  discharge  of  a  debt 
of  $300  : — Held,  that,  in  the  absence  of  evidence 
to  explain  the  reason  of  this,  the  master  was 
right  in  charging  them  with  the  loss.  Baldwin 
V.  Thomas,  15  Chy.  119. 

Where  the  plaintiff  being  one  of  the  heirs  of 
an  intestate  took  upon  herself  to  lease  the  lands 
in  question,  she  wfis  held  liable  to  account  for 
all  the  rents  she  had,  and  for  all  that  but  for  her 
wilful  neglect  she  might  have  received,  and  in 
case  it  should  appear  that  she  had  so  dealt  with 
the  property  as  to  make  her  properly  liable  both 
for  rents  and  profits,  the  master  was  to  report 
specially  or  separately.  The  costs  of  the  account 
as  to  rents  to  fall  upon  the  estate,  or  be  borne 
by  the  plaintiff,  according  to  whether  what  was 
done  by  her  was  or  was  not  beneficial  to  the 
estate.     Xash  v.  McKay,  15  Chy.  247. 

The  goods  of  the  testator  were,  by  arrange- 
ment between  the  executors,  allowed  to  be  taken 
by  one  of  themselves  at  the  price  of  $515,  after 
the  same  had  been  valued  by  appraisers  at 
$733. 69.  On  an  appeal  from  the  master's  report 
charging  the  executors  with  the  lesser  sum,  it 
was  shewn  that  the  appraised  value  was  reason- 
able, and  the  court  ordered  the  executors  to  be 
charged  with  that  amount,  and  with  interest 
from  the  time  of  the  appraisement  in  1857  ;  the 
lapse  of  time  not  being  considered  surticient  to 
bar  the  right  to  interest.  Ciulney  v.  Ciidney,  21 
Chy.  153. 

Trustees  of  real  estate  created  a  lease  thereof, 
and  verbally  agreed  to  make  certain  improve- 
ments on  the  property,  without  which  agree- 
ment the  lessee  would  not  have  accepted  the 
lease,  but  the  improvements  never  were  made. 
During  the  currency  of  the  term  two  of  the 
trustees  (who  were  also  executors  under  the 
will)  resigned,  and  others  were  appointed  in 
their  stead.  Subsequently  the  lessee  advanced 
a  claim  for  damages  by  reason  of  the  non-fulfil- 
ment of  the  covenant  as  to  improvements,  when 
an  arrangement  was  made,  between  the  trustees 
and  the  tenant,  for  a  surrender  to  them  f)f  the 
remainder  of  the  term,  which  was  done,  nnd  a 
reference  was  agreed  .upon  for  determining  the 
value  of  such  surreuder,  the  claim  for  damages 
by  the  lessee,  and  all  other  matters  in  difference, 
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by  arbitration  : — Held,  that  by  such  submission 
the  trustees  became  personally  bound  to  pay  the 
sum  awarded  against  them,  and  that  having 
submitted  to  arbitration  without  saving  the 
question  of  assets  they  were  precluded  from 
afterwards  asserting  that  they  had  not  assets  : — 
Held,  also,  aihrming  the  order  pronounced,  21 
Chy.  166,  that  the  stipulation  as  to  improve- 
ments, upon  which  the  lease  was  accepted,  could 
be  proved  by  parol.  Under  such  circumstances 
the  question  would  still  remain  open  whether 
the  trustees  could,  on  passing  their  accounts, 
claim  the  sum  so  awarded  against  the  estate 
which  they  represented.  In  re  Mason  and  Scott, 
21  Chy.  629. 

A  mortgage  was  created  by  D. ,  in  favour  of 
two  brothers,  who  executed  an  agreement  ap- 
propriating the  amount  secured  between  them, 
and  afterwards  joined  in  an  assignment  ot  the 
security  to  M.  in  trust,  as  to  the  first  instalment, 
to  pay  the  same  equally  to  the  mortgagees,  one  of 
whom,  J.,  subsequently  conveyed  his  interest  in 
the  mortgage  to  H.  (the  plaintiff)  for  the  benefit 
of  creditors.  The  other  mortgagee  subsequently 
accjuned  the  equity  of  redemption,  went  into 
possession  of  the  premises,  and  succeeded  in 
satisfying  the  amount  of  mortgage  money  other 
than  the  first  instalment  thereof.  M.  executed 
a  discharge  of  the  mortgage  under  the  statute, 
declaring  that  I),  had  paid  call  moneys  secured 
by  the  mortgage.  In  fact  D.  never  paid  any 
portion  of  the  money,  and  the  first  instalment 
never  was  paid  by  any  one,  and  J.  was  indebted 
to  his  co-mortgagee  to  a  greater  amount  than 
his  sliare  of  the  first  instalment  would  come  to. 
M.  died,  and  a  bill  was  filed  against  his  personal 
representatives  by  H.,  calling  upon  them  to  pay 
the  share  of  the  first  instalment  coming  to  J. 
Under  these  circumstances  the  court  —  Held, 
that  the  estate  of  M.  was  bound  to  make  good 
the  amount  to  which  J.  was  proved  to  liave  been 
entitled,  although  no  want  of  bona  fides  could 
be  imputed  to  M.  Ifowlaiid  v.  McLaren,  22 
Chy.  231. 

A  trustee  for  sale  having  made  several  agree- 
ments for  sales,  which  were  rendered  abortive 
by  tlie  refusal  of  the  widow  of  the  settlor  to  bar 
her  dower  : — Held,  that  the  trustee  was  not 
liable  for  deterioration  of  tlie  property,  the  de- 
crease in  value  not  having  occurred  through  any 
default  of  his.  T/ie  Edinburgh  Life  Assurance 
Co.  V.  Allen,  2.3  Chy.  230. 


4.  Powers  of  Trustees. 

(a)  Purchase  of  the  Trust  Property  by  Trustees. 

E.i-rciitors  and  Administrntors.'] — Where  A. 
having  only  a  bond  for  a  deed,  and  not  having 
paid  all  the  purcliasc  money,  made  a  convey- 
ance in  fee  to  B.  and  died,  and  B.  went  into 
possession  of  the  land  and  continued  in  pos- 
session for  several  years,  when  A.'s  adminis- 
trator obtained  a  conveyance  in  fee  to  himself 
from  the  person  who  had  given  A.  the  bond  : — 
Held,  that  the  administrator  by  making  use  of 
the  deed  was  guilty  of  a  fraud,  and  that  his 
title  under  it  could  not  prevail  against  B.  Doe 
d.  Dobiv  V.  Vunderlip,  ■')  0.  S.  85. 

An  administrator  purchased  from  government 
in  his  own  name,  and  with  liis  own  funds,  land 
in  wliich  the  intestate  as  occupant  had  a  pre-emp- 


right,  at  the  same 


wve  ngni,  ai  rne  same  price  as  It  hal  i^ 

agreed  to  sell  to  the  intestate  ;  but  beini/  a,i„ "' 

istrator,  the  government  did  not  reunirit    "' 


"H8tee  f(,r  thj  j 


CDUld 


not 


■'•™'<"rv,Ja-.V 


pay   the   value   of  improvements  mad 
intestate  : — Held,  that  he  was  a 
heir-at-law    of    the   intestate, 
purchase  for  his  own  benefit. 
non,  5  Chy.  510. 

The  purchaser  of  land  from  tho  crow,,, i;^  I 
intestate,  without  having  procured  a  Datent 
paid  up  the  purchase  money.    A  vim'ijer  I  " 
ther,  without  the  knowledge  of  tie"  heir  at  if'^ 
administered  to  the  intestate,  and  upo,,  iiavm     I 
of  the  arrears  obtained  a  patent  to  liiiMe'if      \ 
the  ground  that  the  greater  portion  of  the' i!" 
provements  on  the  land  had  lieun  made  hy  h 
and   that  he   had    maintained    iii.s  fatju'r  ■""? 
mother  while  residing  on  it.    Upon  a  liillfit 
by  the  heir-at-law  against  the  ijrantee  of  th  I 
crown,  and  others  claiming  under  him,  it  w  I 
shewn  that  the  deceased  alono  liail  cuitivathll 
the  land,  r.nd  supported  the  parents  ;  and  tha  I 
the  grantee  had   never  made  tlie  proijertv  hi,! 
settled  place  of  residence.     Tliu  eourt  deciwftil 
the  heir-at-law  entitled  to  tlio  estate,  nutwith  f 
standing  the  patent,  and  decreed  him  relief  i.| 
accordance   with   such   declaration.    And,  wj 
Esten,  V.C,  that  under  no  <'ircumstanccs  ailll 
the  administrator  be   allowed  to  pnrchasi;  tW 
property  for   his  own  benefit.     Luinoiity  /J 
7«o«/,  7  Chy.  258.  "• 

Although  the  rale  is,  that  ,in  executor  r 
trust"  will  not  be  permitted  to  deal  on  his  < 
accou.  with  the  trust  estate,  still,  wiierefineri 
two  executors  empowered  to  sell,  with  thimjl 
currence  of  tho  widow  and  the  iddest  son  uf  ty 
testator,  aged  eighteen  or  nineteen  ye.irs. 
chased  part  of  the  testator's  property,  thu  idm 
refused  to  set  aside  tho  transaetion— the  mistd 
having  found  that  at  the  time  the  sale  wm  wti 
eluded  it  was  beneficial  t'l  the  infants,  McKui 
V.  McKniqht,  12  Chy.  363. 

If  an  executor  does  not  renounce,  or  maU 
known  his  intention  not  to  act,  he  is  in  iimed 
disqualified  to  engage  in  any  transactiunlfrli 
own  benefit,  to  the  prejudice  of  tlnise  i 
ested  in  the  estate,  quite  as  much  ,is  i 
had  taken  out  probate,  liobiimn  v.  iUim  ij 
Chy.  561. 

A  died ,  leaving  all  she  had  to  her  sister,  R.,  tij 
plaintiff,  an  old,  feeble  and  ignorant  wnnian,i 
appointed  C.   her  executor.     C.  did  not  jmii 
the  will,  but  acted  as  executor;  hcilsoremovi 
the  plaintiff  to  his  house,  and  intimated  tliatj 
meant  to  take  care  of  her  during  the  rest  of  hi 
life.     The  testatrix  had  a  life-estate  in  i 
cottages,  and  after  her  deatli  the  remaiiidcrii 
was  induced  by  C.  and  others,  for  the  pnrfid 
of  benefiting  the  plaintiff,  to  sell  them  for  la 
than  half  their  value,  and  to  convey  them  to f.l 
wife,  it  being  supposed  that  C.  would  be  f 
advance  the  monej   out  of  his  own  fiiiitls,  li 
the  fact  being  that  he  had  money  in  his  Lvnij 
as  trustee  for  the  plaintiff,  sufficient  to  pay  I 
price  : — Held,  that  C.  and  his  wife  could  onti^ 
tain  the  benefit  of  the  purchase,  and  tkt  tl 
plaintiff  was  entitled  to  a  conveyance,  li 

In  an  administration  suit  a  sale  by  tciidetn 
ordered.  The  defendant  .J.,  who  was  the  ew 
tor  of  the  person  whose  estate  w.as  being  *iJ 
nistered,  and  also  trustee  forthesaleofa]* 
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(♦1,  laud  sold,  procured  four  tenders  of  diflferent 
u.t8  to  be  put  in  for  the  property,  in  the 
of  ditterent  pereons,    but  really   for  his 
kiietit.     livery  tender  was  for  an  amount 


i(iii(i 


I  o«'n 


of 


Cthau  the  r..il  value  of  the  land.     One 
II"   tenders  was  accepted  by  the  Master,  and 

!.  ,«i-son  in  wlioso  name  it  was   ma(le    was 

J  lired  the  pnr(diaser,  and  the  sale  to  him  con- 

\T  e  1    Subsei|ueiitly  he  made  a  formal  transfer 

Kio  deta.'l'"it  .f.    Vpon  the  application  of  the 

1  titf  the  sale  ^^as  .set  .aside  :— Held  also,  that 
Iki'iitiff  wivs  entitled  to  apply  to  set  aside  the  sale 
Vitli.mt  rei}uiriiig  any  others  (if  the  parties  iiiter- 

ittil  to  join, 


It;  had  to  her  sister,  B,.t 
and  ignorant  woman, ! 
uitor.     C.  did  not  imil 
jxecutor;  liealsoremovJ 
se,  and  intimated  thatlf 
ler  during  the  rest  otlii 
ad  a  life-estate  in  io" 
death  the  remainder-i 
I  others,  for  the  piirj 
■itiff,  to  sell  them  tor  Id 
md  to  convey  them  tofj 
d  that  C.  wonlilhave^ 
lit  of  his  own  fnntli,l 
had  money  in  his  tai 
iitiff,  sufficient  toi».vt 
and  bis  wife  eoiilihoti 
le  purchase,  and  tint  t 
10  a  conveyance.  !''■ 

suit  a  S!ile  by  temktr 
ant . I.,  who  was  the  eiM 

ie  estate  was  l)ouig  m 
iteeforthesaleotai* 


IP' 


Ji'f  FiiU'm,  KilliDitrii  V.  Coiilffr,  6 
IP  1!  ItiOj  Chy.  (-'bamb. — Holmested,   Htt'tree. 

iitliH-  f^(i«'.<.]— The  mayor  of  Toronto  secretly 
Kiitracted  to  purchase  at  a  discount  from  persons 
,  niionithe  debentures  were  to  be  assigned  by 
lit  niiltt-ay  company,  in  whose  favour  they  were 
lilt  issued,  a  large  amount  of  the  debentures  of 
die  city,  which  were  expected  to  Ije  issued  under 
Jfuture' by-law  of  the  city  council ;  and  w.as  him- 
fan  active  party  afterwards  in  procuring  and 
ivrag  effect  to 


the  by-law,  which  was  subse- 


fceutiv  passed  :  -  Held,  that  he  was  a  trustee  for 
Be  city  of  the  profit  he  derived  from  the  trans- 
Eti.m.'  The  CHn  of  Toronto  v.  Bowcn,  4  Chy. 
Artinned  on  appeal,  Robinson,  {'..I.,  and 
llcUaii,  .1.,  diss,  /ioiccx  v.  Th(-  Cltij  of  Toronto, 
IChv  i  Afterwards  affirmed  on  appeal  to  the 
rivy  Council,  11  Moore  1'.  C.  C.  4(53. 

[Scmhle,  that  the  m.ayor  of  a  town  (ir  city  can- 
timrchasc  at  a  t:ix  sale  of  lands  in  his  muni- 
Ipality.    (Irt'en^lnrt  v.  Park,  21  Chy.  229. 

lu  lS.")(i  certain  lands  were  purchased  from  one 
].,  and  a  mortgage  given  back  for  the  greater 
ftinii  of  the  purchase  money,  the  purchaser 
lending  to  lay  the  property  out  into  building 
I  for  sale  ;  which  was  accordingly  done,  and  | 
Ills  Ilid  out  through  it.     Several  years  after-  j 
Ills  the  purchaser  of  one  of  the  lots  objected  | 
icoiiiplete  l;is  inirchaso  (ui  the  ground  that  W.  i 
|the  time  he  aciiuired  his  title  from  his  ven-  j 
»,  the  liank  of  U[)per  Canada,  was  a  director  j 
the  vice-president  of  the  institution,  and  j 
HiK'h  one  of  those  entrusted  to  sell  the   real 
We  of  the  bank— which  objection   was  sus- 
bed.    W.  's  vendee  thereupon  tiled  a  bill  to  ; 
|tTe  the  transaction  set  aside,  his  mortgage  de-  | 
lertd  up  iuul  discharged,  and  the  money  paid  . 
ihim  (in  account  and  expended  for  taxes  and  ; 
fMveiiienta,   repaid    to   him    with    interest.  I 
\xv  lieing  no  evidence  of  any  act  of  the  ven- 
i coiitimatory  of  the  purchase  after  he  became' 
ot  this  defect  in  the  title,  the  court  de- 
1(1  the  relief  asked  with  costs.     Brunnkill  v. 
H't,  9  Chy.  4,30. 

fhere  a  vote  of  the  shareholders  of  an  incor' 

lited  company  had  authorized  the  directors 

Jise  money  on  the  security  of  the  company's 

and  one  of  the  directors  afterwards,  by 

ingcraent  with  the  other  directors,  advanced 

!ey  for  the  use  of  the  company  and  took  a 

Vge  on  their  lands,  it  was  held  that  a  third 

r  who  8ubse(iuently  became  the  purchaser 

|ie  mortgaged  estate,  could  not  resist  the 

infthe  mortgagee,  on  the  ground  that  a 

ige  to  a  director  was  invalid.     Oreemtreet 

brw,  21  Chy.  22!). 

acre  a  trustee  deals  with   his  cestui  que 
i  for  the  trust  property,  it  rests  with  the 


trustee  to  shew  that  everything  in  connection 
with  the  transfer  was  fair  and  just.  Blain  v. 
Terri/berri/,  1 1  Chy.  28G. 

A.  holding  property  in  trust  for  B.,  for  life, 
.and  then  for  B. 's  wife  and  children,  purchased 

I  B.'s  life-estate  at  sheriff's  sale  : — Held,  that  he 
was  trustee  thereof  for  B.  only,  and  not  for  the 

'  other  cestui  quo  trust.    Kimj  v.  Keatlny,  12  Chy. 

i  29. 

Tlie  widow  of  an  intestate  administered,  and 
her  brother,  a  lawyer,  acted  for  her  as  a  friend, 
not  professionally,  in  the  management  of  the 
estate.  While  so  employed,  the  brother,  with 
his  own  moneys,  purchased  a  mortgage  which 
had  been  created  by  the  intestate  : — Held,  that, 
he  was  entitled  to  hold  the  mortgage  for  his  own 
benefit.     Paul  v.  Jolinion,  12  Chy.  474. 

It  is  a  settled  rule  that  a  trustee  or  agent,  au- 
thorized to  make  a  purchase  for  his  cestui  (lue 
trust  or  principal,  cannot  make  the  purchase  for 
himself  without  disclosing  the  fact.  Such  tran- 
sactions are  so  dangerous  that  they  are  wholly 
forbidden,  and  jire  not  merel.y  declared  void 
where  dain.age  has  arisen  from  them  or  fraud 
was  mixed  up  with  them.  Accordingly,  where 
an  agent,  authorized  to  invest  in  bank  stock, 
appropriated  to  his  principal  some  shares  of  his 
own,  and  rendered  an  account  as  if  he  had  pur- 
chased so  many  shares  for  her;  his  principal, 
years  afterwar(ls,  on  the  fact  coming  to  her 
knowledge,  was  held  entitled  to  repudiate  the 
transaction,  without  any  inquiry  as  to  the  fair- 
ness of  the  rate  which  had  been  charged  for  the 
shares.     Ilnrrison  v.  Harrlion,  14  Chy.  58(5. 


Under  the  statute  to  amend  the  law  of  pro- 
perty and  trusts,  the  court  made  an  order  ap- 
proving of  a  proposed  sale  to  a  partner  of  an  in- 
testate s  interest  in  the  partnership  assets.  Ex 
parte  Sesnionfi,  2  Chy.  Clianib.  .360. — Mowat. 

The  title  of  a  trustee  for  sale  being  liable  to  be 
impeached  by  creditors  of  a  former  owner,  the 
former  owner  being  also  entitled  to  the  residue 
under  the  trust,  the  trustee  bought  at  a  discount 
a  judgment  recovered  against  such  former  owner. 
The  trustee  then  owed  the  trust  more  than  the 
.amount  paid  for  the  judgment  : — Held,  that  he 
could  not  retain  the  proht  on  the  purchase,  and 
that  his  cestuis  que  trust  were  entitled  to  it. 
After  liis  purchase  the  trustee  assigned  the  judg- 
ment. Held,  that  his  assignee  took  subject  to 
the  same  et^uities  as  aflfected  himself.  Ilcwwn 
V.  Smith,  17  Chy.  407. 

By  virtue  of  a  will  A.  had  a  life  interest  in 
certain  lands,  with  remainder  to  the  plaintiff  in 
fee.  The  land  was  afterwards  sold  at  sheriff's 
sale  under  circumstances  which  made  the  sale 
void  in  etjuity,  and  the  purchaser  a  trustee  for 
the  devisees.  A.  (the  life  tenant)  for  valuable 
consideration  conveyed  his  life  interest  to  the 
purchaser ;— Held,  that  the  plaintiff  could  wot 
claim  the  benefit  of  that  transaction.  GUpln  v. 
West,  18  Chy.  228. 

The  rule  in  equity  is,  that  the  trustee  buying 
the  trust  estate  will  be  compelled  to  complete 
the  purchase  if  considered  for  the  advantage  ot 
those  beneficially  interested  ;  but  a  trustee  who 
had  procured  the  estate  to  be  bid  in  at  auction, 
80  as  to  prevent  its  being,  as  he  considered, 
sacrificed,  was  held  not  bound  to  perfect  the 
purchase  ;  as  it  is  the  duty  of  a  trustee  to  take 
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steps  to  prevent  the  estate  lieing  sold  at  an 
uniiervalue  ;  and  this,  nlthouch  he  erre<l  in  his 
judgment  aH  to  the  viihie  of  the  property  offered 
for  sale,  as  also  as  to  the  means  adopteif  to  pro- 
tect it.     JfiTon  V.  Mofatt,  22  Chy.  370. 

The  fact  that  a  trustee  when  offering  some  of 
the  trust  lands  for  sale  by  auction,  at  the  same 
time  offered  some  of  his  own  propertj^,  and  em- 
ployed the  same  person  to  bid  for  it  that  he 
authorized  to  buy  in  the  trust  property,  with  a 
view  of  saving  it  from  1>cing  sold  at  undervalue, 
will  not  warrant  t!iu  cestuis  que  trust  in  calling 
upon  the  trustee  to  perfect  the  purchase  made 
by  his  agent  of  the  trust  estate.     S.  C,  23  Chy. 

loe. 

In  1851  the  plaintiff',  who  had  cone  to  reside 
in  California,  empowered  his  brotlier  in  Canada 
to  sell  certain  lands.  In  1853  the  brother  agreed 
to  sell  the  property  to  W.,  and  in  185(5  executed 
a  conveyance  of  the  property  to  W.  for  the 
alleged  consideration  of  $1,000,  and  W.  imme- 
diately reconveyed  to  the  brother  one-half  of  the 
estate  for  an  alleged  consideration  of  8200.  In 
Octol)er,  1873,  the  plaintiff  returned  to  Canada, 
and  in  January  following  Hied  a  bill  impeaching 
the  transactions  between  his  brother  and  \\. 
and  seeking  to  have  them  declared  trustees 
of  the   estate   for   him.      At  the  hearing    the 

Slaintiff  and  his  brother  compromised  their 
ifficultics  by  each  taking  one-half  of  the  jjro- 
perty  conveyed  to  the  brother.  The  court,  in 
view  of  all  the  circumstances  and  of  the  time 
that  had  elapsed  since  the  transaction  was  com- 
pleted, refused  to  set  aside  the  conveyance  to 
W.,  and  dismissed  the  plaintiff's  bill  with  costs. 
Taylor  v.  Taijlor,  23  Chy.  496. 

Attorney  purchasing  from  client — See  "Attor- 
ney," VIII.  3,  p.  318. 

See  Hope  ^  .  Beard,  8  Chy.  380,  S.  C,  10  Chy. 
212,  p.  3882,  3885  ;  Cudtiei/  v.  Ciidney,  21  Chy. 
153,  p.  3870. 


ai)plied  : — Held,  that  the  sale  directed  hv  tk. 
will  being  for  the  payment  of  dehts,  the  H, 
to  sell  was  vested  by  implication  in  the  ex'" 
tors  :  that  she  did  not  take  it  m  ftilininistratri' 
that  on  her  marriage  her  own  inttrest  was  at  ' 
end;  and  that  the  sons  could,  therefore  e '" 
defendant  without  any  notice  to  iniit  or  ileJ^! 
of  possession.     BuHt'mgy.  Oitmmirmu  "4  no 
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Lands  were  held  in  trust  for  tlm  separate 
of  a  married  woman,  and  upon  her  death  "* 
trust  for  her  survivinj;  children  ;  and  ak,  to' JJ! 


or  lease  any  portion  with  the  c.iiisent  in  wri^*'' 
of  the  cestuis  que  trust,  and  re  invest  thf 


ceeds  of  such  sales.     In  pursuame  of  a  rci 


to  that  effect,  the  trustees  creatt'd  ,i  i 


I'rtgai-tvj 


(b)  To  Lease,  Morf(ja<je,  or  Sell  the  Trust 
Property. 

B.,  by  his  will  bequeathed  to  his  wife  A.,  the 
land  in  question,  "to  be  at  her  disposal,  if 
agreeable  to  the  executors,"  of  whom  she  was 
not  one,  "  so  long  as  she  remains  a  widow," 
adding,  "  I  wish  and  desire  the  aforementioned 
farm  to  be  sold  for  the  discharge  of  my  lawful 
debts,  and  the  residue  accruing  therefrom  to  be 
laid  out  in  the  payment  or  part  payment  of 
another  for  the  support  of  my  family. "  He  then 
directed  that  his  two  eldest  sons  should  have  the 
property  when  they  came  of  age,  after  his  wife's 
death,  if  she  should  remain  a  widow,  and  if  she 
should  marry  they  were  to  come  into  possession 
when  of  age,  and  that  these  two  sons  were  to 
pay  to  the  other  children  a  proportion  equal  to 
their  part  of  the  property,  adding,  "all  the  above 
to  be  done  to  the  wishes  of  the  aforementioned 
executors."  None  of  the  executors  proved  or 
acted,  and  in  1851  letters  of  administration,  with 
the  will  annexed,  were  granted  to  the  widow, 
who  in  the  same  year  conveyed  to  defendant, 
describing  herself  in  the  deed  as  "sole  devisee 
(with  power  of  sale  for  purposes  set  forth)  under 
the  will  of,"  &c.  She  married  again  about  1853. 
This  sale  she  swore  was  made  in  order  to  pay 
the  testator's  debts,  and  the  purchase  money  so 


a  person  for  the  purpose  of  negotiatiiii;  jt  ■ ' 
order  to  evade  the  usury  law  :— Held,  that  tli 
trust  for  sale  did  not  authorize  the  execution  I'i 
this  mortgage,  and  that  the  same  was  vomIi 
against  the  children.  But  it  being  allegedtii^j 
the  wife  had  participated  in  the  inisanpmpna  I 
tion  of  the  trust  fund,  further  cnciuiryBul 
directed  on  that  point  with  a  view  to  nialiin.  I 
her  life  interest  liable  for  the  money  advin.  1 1 
Xowlan  V.  Loijie,  7  Chy.  88.  '"•' 

The  court,  under  the  circumstances  set  mit « 
in  this  case,  refused  upon  the  ajiplicatioii  nfai 
debtor  who  had  assigned  all  his^iropertyintnutl 
for  his  creditors  to  set  aside  a  sale  made  fur  tfel 
the  trustees,  on  the  ground  of  iuadeouacv  J 
price.     Linton  v.  Michie,  7  Chy.  182.         '    I 

The  owner  of  real  estate  conveyed  the  same  tol 
trustees  for  his  daughter  E.   s!,  one  of  wIh,!,! 
washer  husband,  to  dispose  thereof  ''insiitj 
manner  as  the  said  E.  S.,  her  lieirs  and  asjLl 
may  at  any  time  advise  or  direct,  an(l  Xu  mj 
such  leases,  and  further,  to  inaiic  such  convevi 
ances  in  fee  simple  of  the  said  lands,  &o.,  asthJ 
said  E.  S.,  her  heirs,  &c.,  may  at  any  time mJ 
vise  or  direct,"     The  trustees  created  a  iih 
gage  in  which  E.  S.   joined  :— Hehl,  tii.it  tl 
conveyance  ;o  the  trustees  effected  a  settiemai 
to  the  separate  use  of  E.  S.  ;  tiiat  her  joining  ii 
the  mortgage  was  a  sufficient  direction  to  (U 
trustees  ;  that  the  mortgagee  was  not,  uiidertiJ 
circumstances,  bound  to  see  to  the  a])phcaticn(J 
the  money,  and  that  in  default  of  payments 
was  entitled  to  the  usual  decree  of  loredosm 
Place  V.  Spawn,  7  Chy.  400. 

A.  andB.,  executors  and  trnstces  under ai 
with  power  of  sale,  sell  and  take  a  mnrtpgelj 
secure  purchase  money,  they  being  in  thtrecia 
named  as  executors.     B.  without  this  knnwlK 
assigns  the  mortgage  and  appropriates  the  a 
sideration  money  to  his  own  use  :— Held,  tl 
no  estate  passed  under  the  assignment  exceptJ 
far  as  the  trust  estate  might  be  found  dektorf 
B  ;  and  also,  that  as  between  the  conteii 
equities  of  the  trust  estate  and  the  assignee,  tl 
maxim  qui  prior  est  in  tempore  potior  est  in  ji 
would  apply  in  favour  of  the  trust  estate,  Hi 
derson  v.  Woods,  9  Chy.  539. 

It  is  the  duty  of  a  trustee  for  saletooteJ 
dilligence  to  obtain  the  best  price ;  and  when 
trustee  sold  property  at  private  sale,  wtbi 
previous  advertisement,  at  a  price  lower  tk 
other  persons  were  willing  to  give,  and  (id 
first  cemmunicate  with  these  persons,  tlud 
informed  of  offers  of  the  higher  price  iiuiit| 
them  to  one  of  the  cestuis  que  trust;  theli 
tee  was  held  responsible  for  the  loss.  Id*  ' 


^w^p 
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fraudulent  motive  in 


,.p  the  Bhscuco  of  any  _ 

^  Miatee  is  no  defence  ;  nor  is  evidence  of 
'  !  Tm  that  the  property  was  worth  no  more 
T"  the  trustee  oUafned'for  it.  The  trustee 
"""  il  that  ho  had  disbelieved  the  statement 
%r«t  I  <!"«  trust  :-Held  no  excuse  for 
t^S  the  truth  of  the  statement  by  refer- 
"  !e  to  the  parties-     Oraham  v.    YeomauH,  18 

^1  conveyed  his  property  to  B.  in  trust, 
^moniist  things,  to  convert  the  same  into  money : 
uil  that  the  mortgage  was  not  authorized 
V  the  trust  for  sale,  and  was  only  valid  to  the 
• ', t  „f  B  's  l)enetieial  interest,  if  any,  in  the 
preroisei.     Thi-  Rlinhiirgh  Li^eAmiraiice  Co.  v. 

If  under  a  will  a  trustee  has  a  discretion  to  sell 
nrm.ttosell  real  estate,  the  court  will  not  in- 
^  f  re  hy  its  advice  <ir  direction,  but  will  leave 
L  trustees  to  the  exercise  of  his  discretion.  In 
^  Parker,  20Chy...18!);  See,  also,  Coyy.  Coy,  25 
ichy,  21)7. 

Trustees  were  empowered  by  settlement  "  to 
lUv  out  and  invest  the  whole  or  any  part  or  parts 
W  the  residue  and  rem.ainder  of  the  fortune  of 
the  said  (i.  H.,  the  settlor,  so  limited  in  trust  as 
foresaid  in  the  purchase  or  purchases  of  land  m 
Ifceliree  from  incumbrances)  or  such  other  good 
urity  as  they  shall  think  lit  in  England  or 
Isewhere,"  and  a  power  of  sale  was  given  to 
,.8.11  lauds  so  purchased  :— Held,  to  give  a 
ittioient  jwwer  to  the  trustees  to  sell  lands  of 
le  re«i<lue  of  the  estate  generally.  In  re  Eeam, 
Chy.  Chamb.  102. 

Five  executors  and  trustees  took  an   assign- 
mt  of  a  mortgage  to  two  of  their  number, 
;cribed  therein  as  executors  and  trustees  under 
will  of  the  testator,  the  assignment  contain- 
no  further  reference  to  the  will.     The  agent 
the  five  thereupon  gave  notice  to  the  mort- 
that  the  assignment  had  been  made  to  the 
Kcutors,  and  it  did  not  appear  that  the  mort- 
had  any  other  notice  of  the  assi^iment : 
leld,  that  he  Wiw  justified  in  assuming  that 
assignment  was  made  to  the  executors  as 
•h ;  and  payments  to  one  of  them  made  bonil 
were  held  valid.    Ewart  v.   Dryihn,    13 
30. 

[Devisees  in  trust  for  sale  of  real  estate  must 

btly  receive  or  unite  in  receipts  for  the  pnr- 

ite  money,  unless  the  will  provides  otherwise, 

the  case  is  not  affected  by  the  property 

bg  charged  with  debts,  and  the  power  of  sale 

to  the  executors  eo  nomine.     Ewart  v. 

itr,  13  Chy.  55. 

ustees  with  power  of  sale,  in  good  faith,  but 

^neously,  conveyed  part  of  the  trust  estate  to 

I  of  the  cestuis  que  trust,  for  the  collateral 

atage,  to  the  whole  property  to  be  derived 

1  certain  buildings  and  improvements  to  be 

^e  on  the  part  conveyed,  thus  committing  a 

Tnical  hreach  of  trust.     Upon  discovering 

I  the  grantee  joined  with  the  trustees  in  a 

^eyance  of  the  whole  trust  estate  for  value, 

an  agreement  entered  into  between  the 

|ies  that  he  should  be  paid  such  sum  in  re- 

it  of  his  im{)rovements  as  the  court  might 

pder  him  entitled  to,  and  thereupon  filed  a 

por  that  purpose.    The  court  under  the  cir- 

'^nces,  directed  the  grantee  to  be  allowed 

I  sum,  as  the  improvements  had  enhanced 


the  value  of  the  whole  property,  or  the  price 
of  the  buildings  and  other  improvements  made 
thereon,  whichever  should  be  the  lesser,  although 
the  rule  is  that  in  such  cases  payments  for  im- 
provements will  not  be  allowed  at  the  instance 
of  the  party  making  them.  Pvij^ey  v.  Woods, 
14  Chy.  47. 

A  trustee  of  lands  authorized  to  sell,  and, 
.imongst  other  things,  to  retain  and  pay  sums 
due  and  owing  to  himself  by  the  settlor,  and  to 
pay  the  balance  to  the  settlor,  mortgageil  his 
interest  to  the  plaintiff,  giving  covenants  for 
title  and  further  assurance  ;  and  then  by  ar- 
rangement with  the  settlor  the  trustee  was  to  be 
entitled  to  pay  himself  and  his  partners  for  goods 
and  advances  made  after  the  mortgage  and  after- 
wards becoming  entitled  to  the  whole  partnership 
estate,  it  was — Held,  that  the  furtuer  charge 
enured  to  the  benefit  ^of  the  mortgagee.  77i« 
Ediiihiirgh  Life  AxxuntHcr  Co.  v.  Allen,  23  Chy. 
•2.30. 

See  Ri  MuMon  and  Scott,  21  Chy.  629,  p.  3871. 


(c)  In  Regard  to  InrextmentA. 

[SecR.  S.  0.  c.  107,  a.  ,.V,  4J  Virt.  c,:'l,  O.] 

The  guardian  ad  litem'to  an  infant  has  no  au- 
thority after  the  object  of  the  suit  has  been 
accomplisiied,  to  act  for  the  infant  in  investing 
any  funds  for  the  infant.  Dlx  v.  Jariaan,  1 
Chy.  Chamb.  38. — VanKoughnet. 

Where  a  testator  authorizes  his  executor  to  in- 
vest the  surplus  of  his  estate  in  public  securi- 
ties : — Held,  that  municipal  debentures  were  not 
thereby  authorized.  Ewart  v.  Gordon,  13  Chy. 
40. 

A  trustee  or  agent  has  no  right  to  invest  in 
bank  stock  without  authority ;  but  that  rule 
does  not  apply  where  the  cestui  (jue  trust  or 
principal  is  of  full  age.  and  competent  in  law  to 
act  for  himself,  and  gives  his  sanction  to  such  an 
investment.  Harrinoii  v.  Harrison,  14  Chy. 
586. 


Trustees    being    empowered    to    invest 
moneys  of  the  trust   in  the  purchase  of 


the 
real 


estate,  may  in  their  discretion  do  so  in  the  erec- 
tion of  a  new  building,  when  an  increased  income 
can  be  obtained  thereljy.  It  is,  however,  for  the 
trustees  to  determine  for  themselves  whether 
the  circumstances  are  such  as  to  justify  such  ex- 
penditure, and  that  the  amount  is  proper.  Re 
Hendersoii'H  Trmts,  23  Chy.  45. 

A  testator  directed  that  until  the  period  of 
distribution  the  rents  and  profits  accruing  from 
certain  property  devised  to  the  children  of  his 
son  should  be  given  and  applied  by  his  executors 
towards  the  support  and  maintenance  of  the 
said  children  if  his  executors  shouhl  think 
proper  ;  and,  if  not,  to  be  by  his  said  executors 
invested  or  otherwise  disposed  of  by  them  to  the 
best  advantage  for  the  said  children,  at  the  dis- 
cretion of  the  said  executors  : — Held,  that  under 
this  direction  the  executors  were  justified  in  ap- 
plying the  money  to  the  purchase  of  a  piece  of 
land  adjoining  other  land  which  went  to  the 
children,  in  order  to  the  preservation  of  a  mill 
site  or  privilege  situate  on  the  lands  so  going  to 
the  children ;  and  also  in  buildiiiu  a  house  upon 
the  lands  devised,  intended  for  the  residence  of 
the  son  and  his  children  :  and  the  fact  that  no 
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a  ro-nalu  of  the  laiitl,  tliu  aanie,  owing  to  the 
gruat  depreciation  in  thu  value  of  reiu  estate, 
Hold  for  ajjoiit  one-Hfth  of  the  anni  paid  by  the 
executors  for  it,  did  not  constitute  the  purchase 
a  ))reiich  of  trust,  or  render  the  executors  liahlo 
to  niiike  good  the  loss.  The  same  testator  gave 
power  to  liis  executors  to  sell  and  dispose  of  any 
of  his  land,  and  to  invest  the  proceeds  of  such 
sale  for  the  use  and  henetit  of  the  said  children, 
provided  tlie  said  executors  should  consider  it  to 
lie  to  the  advantage  of  the  chihiren  aforesaid  to 
do  so  : — Hehl  l>y  tlie  Court  of  Appeal,  (1)  that 
tiiis  fun<l  also  might  properly  be  invested  by  the 
fxecutors  in  buying  the  land  and  in  the  con- 
struction of  the  dwelling,  Sjiragge  C,  diss.  ;  and 
('J)  that  any  ijucbtion  as  to  the  part  of  the  pur- 
chase money  which  they  had  received  being  used 
in  such  building  had  been  put  un  end  to  in  con- 
Be(|uciice  of  sucii  ciiildren,  after  they  had  come 
of  iigo,  having,  as  found  by  the  master,  pre- 
cluded themselves  by  their  acts  from  charging 
tlie  expenditure  to  have  been  a  breach  of  trust, 
Spragge,  C,  dubitante.  Smith  v.  Smith,  '23  Chy. 
114,  m  Appeal. 


(d)  (Jther  Cciupm. 

Declaration  on  an  agreement  to  pay  !54")0  by  a 
proniibsory  note  ;  l)roacli,  non-payment.  Sixth 
plea,  set-off  on  two  notes  made  by  plaintiff  and 
endorsed  by  defendant  ;  seventh  plea,  in  sub- 
stance, that  the  same  act-off  M'aa  jdeaded  by  the 
dcfenilant  in  a  former  action  by  plaintiff  against 
him  for  the  same  causes  of  action  as  in  this  suit, 
and  the  plaiutitl'  not  having  replied  thereto,  and 
the  defendant  being  in  a  position  to  sign  judg- 
ment of  non  pros,  it  was  agreed  that  the  plaintiff' 
should  pay  defendant  §'J<)  and  costs  in  full  settle- 
ment, and  in  ease  of  non-payment  that  defendant 
slioidd  lie  at  liberty  to  proceed  for  the  recovery 
thereof  in  said  suit ;  and  that  the  plaintiff  accepted 
said  agreement  in  full  satisfaction  and  discharge 
of  jilaintitf's  claim.  The  plaintiff'  replied,  eipii- 
talily,  that  defendant  was  indebted  to  the  plain- 
tiff as  executor  for  goods  of  the  testator  ijurcliased 
on  credit,  and  before  the  credit  had  expired  or 
defendant  had  acijuired  the  notes  pleaded  as  a 
set-off,  the  plaintiff  and  his  co-executors  assigned 
the  testator  s  estate  for  the  benefit  of  creditors  ; 
and  plaintiff  sued  in  the  former  action  .and  sues 
in  this  only  as  a  trustee  for  the  estate  : — Held, 
replication  no  answer,  for  the  accord  and  satis- 
faction were  not  said  to  have  been  in  fraud,  or 
to  the  disadvantage  of  the  trust,  or  to  have  been 
reinidiated  by  the  trustees.  Parsons  v.  Grahb, 
34  y.  B.  130. 

Money  was  recovered  by  the  administratrix  of 
a  person  killed  by  a  railway  accident,  and  the 
shares  allotted  to  her  children  were  deposited  by 
her  with  her  brother,  who  was  fully  cognizant 
where  the  money  came  from  and  to  wliom  it 
belonged  :— Held,  that  he  was  liable  to  account 
to  the  childreit  as  their  trustee.  Secord  v.  Con- 
tello,  17  Chy.  328. 

The  administratrix  was  afterwards  sued  by  her 
brother  for  a  debt  alleged  to  have  been  due  by 
her  husband,  the  intestate,  and  judgment  was 
recovered  by  him  in  the  action,  and  sunsequent^y 
a  reference  was  made  to  arbitration  in  respect  of 
other  moneys  come  to  the  hands  of  the  aciminis- 
tratrix  for  the  benefit  of  her  children,  and  by 
her  deposited  with  her  brother  ;  and  this  judg- 
ment and  the  amount  due  thereon  were,  at  the 


arbitration,  mixed  up  with  'inesticus  «,  t,,,. 
trust  moneys,  and  the  award  was  ju  f,.^.^ 
all.  The  parties  all  acted  as  if  tlu.^u  tni«t  ij',! ' , ' 
and  the  debts  of  the  estate  were  td  Im  nMisiil'!'  i 
and  dealt  with  together,  but  tin'  infantVw  , 
not  represented  before  the  arbitrators  -ii'i'i 
that  the  infants  were  not  bound  Ky  tlio  aw' 
made  under  such  circumstances.     /'/,.       '   '"'^ 

A  trustee,  unlike  a  mortgagee,  in  entitk,! 
insure  the  trust  property,  and  clijii-;;^  tin.  iir, 
iums  paid  against  it,  without  any  .xprcss  I'tii"' 


I  —  "o  —  •    ^ •'••J    ■   .\i(n;? 

lation  to  that  effect  in  the  in.stiiiinciit  n,.,.;, 


the  trust.     Jlcruii  v.  Mt,/<ai,  -l-Z  ( 


III.  Benekiciarieh  ou  Cestl  is  (ji  k  'Phivr 


leaviii;. 


1.   liiijht  to  Coitvi'i/diKV  iir  Pog.^(M.-:'it„i 
Projii'iij/. 

AVhere  a  mortgagee  dies  iiitt-'tiitf, 
infant  heir,  after  a  decree  for  foicid 
fore  the  final  order,  and  iii.s  exeiutdr  iivivi.~  •  . 
suit  and  obtains  such  order,  iiinl  tliu  nuirt  ,  v 
debt  eipials  or  exceeds  the  v:\1ik.  nf  tlit'  nl.f- 
gaged  premises  ;  the  infant  luir  is  a  ],^|„, 
seised  upon  trust,  within  tlic  iiicaniii),'  nf  (■'', 
Knglish  statute  II  Ceo,  IV.  anil  I  Will.  |\- ',' 
10,  s.  (!,  and  may  be  ordered  on  iictitionwitliHi^ 
suit,  to  convey  the  estate  to  tlie  exiiutnr,  nrt., 
a  purchaser  from  the  executor.  Jic  Iluhin  \ 
Chy.  285. 

When  a  trustee  is  recjuired  l)y  lijs  cestui  <f\t  i 
trust  to  convey  to  him  the  trust  lauils,  tlif  ' 
tui  (|ue  trust  must  solve  all  reasmialili;  ildnln  1 
suggested  by  the  trustee  as  to  the  coiusl'  ilt.sir,,i, 
and  must  also  pay  all  costs,  propeily  incurmliii 
relation  to  the  trust,  otherwise  ,i  ducree  fur  tlif  I 
conveyance  will  only  be  made  on  jiayiiient  oftiitj 
costs   of  the   suit   to  tlie   trustee,    y/oic*//  v, 
Jliii/den,  2  Chy.  557. 

In  a  suit  by  cestui  (pie  trust  aj,'aiii.st  liistriivl 
tees  seeking,  amongst  other  things,  to  oKiiJinj 
conveyance  of  lands,  it  was  alliguil  tlwt tliwl 
lota  had  lieen  conveyed  to  trustees  for  tlie  ilia  | 
tiff' and  his  sister,  one  of  such  lots  having ulnah 
been  conveyed  by  the  trustees  to  a  imivh^Loratl 
the   request   of  the  cestuis  que  tiustent.   T!iii| 
conveyance  to  the  trustees  was  not  iirniliue.!,! 
and   the  memorifil   did  not  exitress  aiiytra<t| 
The   court,  under  the  circumstances,  iirtsiiiiieil| 
that  a  trust  had  been  declared  as  to  all  the  lou,| 
and  gave  relief  to  the  plaintiff  as  to  the  (iM 
two  lots  which  the  court  hehl  might  be  vtsMii 
the  plaintiff  by  the  decree  in  the  cause, 
the  statute.    McDouijall  v.  Bill,  10  Chy,  a 

The  rule  is  that  when  property  is  deviseil  t| 
a  trustee  in  trust  to  pay  the  rents  ami  pnilitiB 
the  cestui  que  trust,  the  cestui  ijue  trust  iieiH 
titled  to  the  possession.      Whiti-mk  v.  J/iftr,  l 
Chy.  393. 

This  rule  applies  though  there  are  eharges  < 
the  property  ;  proper  terms  being  in  that  I'll 
imposeii  by  the  court  as  the  condition  of  givi 
possession.  But  the  court  will  not  gi''e  v^ 
aion  to  the  cestui  que  trust  when  it  sees  tiJ 
doing  so  would  do  violence  to  the  intention.  il 

See  Life  Association  of  Scotland  \.  ]UH\ 
Chy.  293,  p.  38«4. 

See,  also,   Carradice  v.  Srotf,  22  Chy, 
Crawford  v.  Lundy,  23  Chy.  244. 


T~''"^PPP"«P1I 


leatiMiuastntlitv 
w:is  ill  ri'siiii't  i,j 
tlii'M-'lniiitiiiiiin.v, 

;ru  tn  lie  ucJllniiUTf,) 

t  till'  iiifaiiln  \ur'; 
irliitiatcirs  ■.  \\^\,i 
luml  liv  the  awari 
;u».     A. 

n.i!,i'i',  i:<  I'lititlfil  t., 
(I  cliiiryu  till!  iimu 
t  any  ■■Xjiruss  niiiu- 
instiiumiit  clu.Uilin 
',  U-Jd.y.HTu.      " 


SIT  IS   ijIK  Thl>T. 
0«.<('X.<iii|i  (if  'hf  ')'/■"<' 

iutc'Stilti',  Iciwiii;;  ail 
or  fdivldsiiR',  Imt  ii.- 
I  exi'tnitiir  rcvivts  •.:.. 
or,  ami  tlii'  iiiiiit.aft 
e  vahu'  lit'  tlio  iimrt- 
;\nt  iK'ir  is  ll  \HT-..1; 
the  iiuMiiiiii;  ni  til- 
V.  ami  1  Will.  iV.,. 
eil  on  jii'titioii  witlii< 

to  tliu  exi'outur,  urt" 
scutor.    lie  Hulijn,  1 

lived  liy  his  cestui  nut 
10  trust  laiuls,  tliu lev 
all  ruasiiiialili'  il'iil't* 
IS  totlieuimrse  ilisirnl, 
ta,  jiniiiui'ly  lucurrnlinl 
lerwisu  a  ilecrec  fur  tlit  I 
lailo  on  iiaynieiit  iiitiitj 
trustoe.    yi'oicwl'  v. 

;  trust  aj,'iiiiist  his  tn;-- 

ther  tilings,  to  nlitaiiul 

was  alli'guil  tliattlireif 

trnstei's  for  tlie  \.Uiii' I 

such  lots  having  alns'lyj 

^istt'os  tiiaiiuvi.'li;i.s.:ritl 

xiia  (lue  trustciit.  The! 

CCS  was  not  iiroiliice'J 

.  it  express  luiy  trasll 

..cuiustancfs,  iirtsimeiil 

iclareil  as  to  all  the  Im | 

iiintitV  as  tn  the  At 

belli  uiiglitbevtstDili 

ree  in  thi;  cause,  umlfll 

/  V.  li<ll,  10  Chy.  a 

property  is  ileviseilt| 

the  rents  and  F'titiM 

cestui  ((ue  trust  ist^ 

UVii^c-i'/c  V.  Mkr,  !■ 

Lgh  there  are  charges 
3rma  being  in  that  o 
( the  condition  of  giv 
urt  will  mit  p''';  I»: 
trust  when  it  seesti 
nee  to  the  intention, 
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.,  ;„/(.,,t.<C  tnh'ii  ii»<f''>'  Pitrtkiilur  DmU 


in  tlie  jiiHt  i>roiiortion  that  each  ot  their  ilebts 

liears    to   the   iiirLrreuate   of    tlu^   hiiiiim    iiiiil  the 
i  ..f 1.  :T...i..T. i  ."      ir.i.i    ti...i.  ....:ki 


■•  i      i  f  1  bears    to   tliu   iiuKreKate   iit    tlit^   Himix    una  the 

■ronerty  stooil  l.m.te.l  m  trust  for  such  pur-  ,„„„„„t  of  iiaoh  iustalment:"  Helil,  th:vt  neither 
,..,  l,r  persons  IV8  the  wifoshouhai.pomt;  an.l  i  ,,f  j,,^  -^^^  ,,,^,,^^,i  creilitora  was  eutitleil  to 
default  of  appointment,  in  trust  tor  the  wite  ^j^^^.^  j,^  theHrst  inst.ibnent,  ami  th.vt  the  anionnt 
i  |,er  heirs.  The  wife  appomte.l  part  of  her  ,,f  ^,^^,^  ,,f  ^,,^  ,,^,,,.^  instalments  as  rocoiveil  was 
,te  to  her  hMsbuiil  m  fee.  ami  the  otl.er  part  ,  ^„  ,„,  ^,^j^, ,     ^^j^.j,,^.,!  ,^,„„„     t  them.      IIV;//r  v. 


iiisliaiiil  in  fee,  anil  the  otlier  part 
horsolf  anil  chililren  : — Heltl,  that 


IKll"' 
111 

aii'l  he 
..state  to  liiT 

ll  !r''iilM'H''i"t'"^'"*-''  "■'•''■"  '««t''"">'-'-''l  I'y  ti'« 
''or  I'nt  it  heing  suggested  on  atfi.lavit  that 

'  .  iore  made  under  the  exerei.se  of  undue 
t"i;,..iice  on  the  part  of  the  husband,  further 

;,:5"pvas  directed.     F.nU.n  x.  <'n,s.,  7  Chy. 

•.11. 
Ilv  •!  ilced  of  trust  certain  lands  were  conveyed 
tiiwtce.i  for  tlie  henefit  of  an  infant,  to  whom 

tiK'  trustees  weri'  to  convey  in  fee  on  her  attain- 

,i,^r  twenty-one  •- 

vrtteil  interest 
;„,•  -IS  to  her  iiast  and  future  maiiitenaneo 

'I'""  '!  .  /./, ,„   1.5  Chy.  (i.-)3. 


to  be  ratably  divided  amongst   them. 
McUan,  24  Chy. -J.-U. 


.S.   Other  H'lijliti^  mill  I.UOi'ilUiiK. 


I'laintifTs  leased  to  M.  for  twenty-one  years, 
renewable  uiioii  certain  terms.  The  lease  was 
assigned  by  \l.  to  defendant  as  trustee  for  one 
V.  At  the  expiration  of  tlie  first  term  arbitia- 
tiiin  bonds  were  entered  into  by  K.  and  tiiu 
jilaintiti'.  Defendant  apiieared  and  acted  for  K. 
at  the  arbitration,  and  the  arbitrators  directed 
a  renewal  lease  at  an  advanced  rent,  or  that  the 
lessor  should  pay  a  certain  sum  for  improve- 
ments. The  lessor  elected  to  renew,  ami  noti- 
tied  the  lessee,  who  refused  to  accept  at  the  new 
.M. I  his  son-in-law,  all  his  estate    rent,   and  he  then  brought  ejectment :  -Held, 

that  the  defendant  was  not  bound  by  the  award. 


Held,  that  the  infant  took  a! 
and  the  court  directed  an  iii- 


jiuimt  V.  lllii'«joii', 
]  yi   ),v  an  informal  instrument,  imqiorted  to 

\v. " 


toiis-sigii  ti 
rial  iUiil  pe 
oiMilition  tliat        ^  , 

iuiil  the  instrument  then  proceedeil  t 


isonal,  "with  notes  and  aceonnts,  on 
10  pay  his  heirs  in  the  manner 
,,   __  1  ll..   ' 
wiiig. 

le  payii 
ilreii  anil  grandchildren  of  the  sum  of  !J4()0 
M'li     The  instrument  also  contained  an  agree 
luiiit  nu  tiie  part  of  theson-h^idaw  in  the  follow 
iiii;  terms 


,liriot  the  payment  to  certain  of  the  assignor's 


'the  ^aid  \V.    M.   hereby  becomes 

lioiiiiii't"  pay  the  aliove  mentioned  sums  to  the 

I  mriie.-!  therein  named  at  the  time  of  tlie  decease 

of  the  said  •!.  M-.  '••'  "^  »"""  '^f*'""  *^  '^'''"  eonve- 

iiiditlv  he  done"  :    —Held,    that   the  efl'ect  of 

these  stipulations  in  the  instrument  was  to  entitle 

I  e,nh  of  the  heiieticiaries  to  file  a  bill  in  his  own 

i  name,  after  the  death  of  J.  M.,  to  enforce  pay- 

j  mint  of  the  .'54(X)  coming  to  him  ;   and   that  an 

Llijeotiun  taken  at  the  hearing,  that  a  peraonal 

1  reiiresentative  of  .1.  M.  was  a  necessary  party  to 

the  suit,  was  not  sustainable.     uMitlholtiiiid  v. 

|j/.mi(w,  19  Chy.  288. 

X  man  by  an  informal  instrument  assigned  to 

|»  trustee  .ill  his  estate  and  eflFects,  on  the  coii- 

Iditioii  of  the  trustee  paying  to  each  of  the  cliilil- 

Ikii  of  the  assignor  ^00.      Subsetjuently   the 

Ipautor  conveyed  to  one  of  his  sons  a  house  and 

tpreniises,  valued  at  .?200  :— Held,  that  the  trus- 

ftee  could  not  set  this  up  as  part  satisfaution  of  the 

.J  mentioned  in  the  first  deed  ;   and  that  de- 

laratioiis  of  the    father  made  subseiiuently  to 

.assignment  in  trust  and  the  conveyance  to 

jinil  in  the  absence  of  the  son,  were  ina(bni8sible 

shew  that  the  conveyance  was  made  and  in- 

mled  to  be  in  p.art  satisfaction  of  the  sum  so 

iiecured  to  the  son.      The  decree  in  the  case 

irted  19  Chy.  288,  affirmed  on  rehearing. 

l,V.,'.'OChy.  1.52. 

A  mortgagee  executed  a  declaration  that  he 
Kill  the  security  in  trust  to  pay  the  first  iiistal- 
Rnt  payable  thereon  to  two  creditors  named, 
Dil  out  of  the  baliince  secured  by  the  said  mort- 
ige  "remaining  after  the  said  first  payment  of 
^.^lO  to  pay  over  to  each  one  of  the  parties 
fcreisi^iter  named    *    *     (naming  eight  credi- 
rs,  whose  claims  amouuted  to  the  whole  of  the 
^^^Jaiice  secured  by  the  mortgage,)  it  being  ex- 
)/  Scotland  v.  H'life^^fctssly  understood  and  declared  that  each  of  the 
'  ^^^jl  instalments  as  they  shall  become  due  and 

lid,  *   *    *    ehall  be  assigned  and  distribu- 
i  ratably  amongst  each  of  the  said  parties,  and 


V.  Scott,  22  Chy, 
Chy.  244. 


the  submission   licing   only   by   his  cestui   quo 
trust.     McDowll  v.  lionllim,  17  (I  H.  14. 

A  judgment  was  recovered  against  trustees  of 
land  held  under  a  conveyance  absolute  in  form, 
of  which  no  trust  had  been  actually  deelarod. 
Kxecution  issued  on  the  judgment,  under  which 
the  sheriff  s(dd  the  trust  land,  but  the  imrchasor 
knew  tliat  the  execution  defendants  were  trus- 
tees only.  Upon  a  bill  tiled  by  the  cestui  ijuo 
trust  .against  the  trustees  and  the  purchaser,  the 
sale  by  the  sheriff  was  declared  void  ;  the  plaiiitift' 
decreed  to  be  entitled  to  the  land;  aiiu  defen- 
dants were  ordered  to  pay  the  costs,  lilnckhnni 
v.  Gummvrmii,  8  Chy.  IWl. 

A  trustee  de.aling  with  his  cestue  qne  trust  is 
bound  to  communicate  all  facts  at  all  material  in 
the  transaction,  'i'herefore,  where  a  trustee  of 
lauds  for  the  payment  of  debts,  paid  the  debts, 
without  exercising  the  power  of  sale  for  that  pur- 
pose, and  took  a  release  from  the  cestui  que 
trust  to  himself,  without  informing  him  th.at 
he  had  previously  caused  a  large  number  of 
bricks  to  be  manufactured  uiioii  the  Land,  the 
profits  of  which  might  have  paid  a  large  part  of 
the  claim  of  the  trustee  .agtainst  the  estate,  the 
release  was  held  void,  liojic  v.  Beard,  8  Chy. 
380. 

Quivre,  whether  a  married  woman  consenting 
to  a  breach  of  trust  can  afterwards  complain  of 
it ;  and  Semble  that  if  she  make  a  representation 
and  encourage  another  to  act  upon  it  she  will 
be  compelled  to  make  it  good.     1  h. 

When  it  appeared  that  the  s.ale,  which  had 
been  effected  with  the  consent  of  the  cestuis  que 
trust,  was  in  reality  a  sale  to  one  of  them- 
selves, the  court  dismissed  a  bill  filed  by  the 
vendor  seeking  to  enforce  a  contr.act  for  sale; 
but  under  the  circumstances  without  costs. 
Hidoiit  V.  Howland,  10  Chy.  547- 

Trustees  made  payments  to  one  class  of  credi- 
tors over  whom  another  class  of  creditors  were 
entitled  to  priority,  without  first  paying  or  re- 
taining sufficient  to  pay  the  prior  class  ;  and  a 
suit  for  the  administration  of  the  trust  estate 
having  been  instituted,  the  creditors  who  had 
received  such  payments  were  ordered  to  repay 
what  they  had  erroneously  received,  aud  the 
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unpaiil  crailitori  wuro  hul<t  eiititlcti  to  a  liuii  on 
tliu  triiNt  ftitiilH  ill  ciiiirt  in  priority  to  thu  clHiina 
of  thu  tniHtuua,  niid  all  Htil>iio(|Uviit  cruditors,  for 
ilubt  niul  uohU.     H'owf  v.  JiMl,  14  Chy.  Ti. 

M.  waa  niliriiniiitrator  of  the  oatnte  of  H.,  and 
wan  managing  thu  ruiU  uMtatt)  for  thu  huira  ;  ho 
waa  aUo  onu  of  tlio  uxeoiiton  and  truatuua  of 
K.  'I'hurt!  wan  n  Huni  of  ij^H.n.'i  duu  for  taxea  on 
Hoint!  priiiiurty  of  the  S,  uHtatu,  and  \f.  paid  thu 
flnniu  with  nionuy  of  tliu  K.  uHtato,  diructing  thu 
ngunt  of  that  catatu  to  uhargu  tliu  amount  to  thu 
M.  I'xtntu.  M.  dill  not  uiitur  thu  amount  in  hia 
acconnta  with  thu  >S.  uatatu  aa  a  loan,  and,  on  thu 
contrary,  in  thu  ■vvuoiiiita  which  hu  rendcrud  hu 
took  credit  for  thu  amount  aa  a  paymunt  hy  him- 
aclf,  Thu  huira  kiiuw  nothing  of  thu  loan  until 
aomu  tiniu  afterwarda  ;  thuy  had  not  authorizutl 
M.  to  borrow  iiKiiiuy  ;  and  hu  waa  at  thu  tiniu 
indehtcil  to  them  aa  agunt  in  a  auni  exceeding 
thu  amount  of  thu  taxea.  M.  afturwarda  diud 
iiiaolveiit,  and  indebted  to  both  eatatea  :-~  Held, 
ill  appeal,  reveraiiig  thu  decreu  below,  that  thu 
K.  estate  could  nut  hold  thu  heira  of  the  S. 
eatate  liable  for  the  1(808.55,  and  waa  not  untitled 
to  a  lien  therefor  on  thu  property  in  respect  of 
which  the  taxea  were  payable,  kirarl  v.  Stiveii, 
18  C'liy.  35,  .V.  (.'.,  in  the  court  below,  16  Chy. 
1!»3. 

Tho  fact  that  a  claim  againat  tlio  estate  of  a 
dece  sed  party  aroae  in  conau(iueiicc  or  by  nieaiia 
of  a  .ireacli  of  dutv  aa  a  truatee,  atibrda  no  ground 
for  giving  auch  claim  a  preference  over  other 
creifitora  of  the  eatatu,  aa  under  the  I'roperty 
and  TruHta'  Act,  H,  S.  ().  c.  107,  a.  .SO,  the  claim- 
ant can  only  rank  pari  paaaii  with  othur  crditora. 
Broik  V.  Caiiii-fun,  25  t'hy. .%». 

A  cestui  ipiu  trust  will  not  be  oatoppod  from 
objecting  to  the  amount  of  the  trust  fund  on  the 
ground  of  acquiescence,  merely  becauae  he  did 
nut  dispute  its  correctnesa  while  hia  interest  wiia 
reversionary  ;  especially  where,  aa  in  thia  caae, 
he  waa  nut  in  possessiim  of  all  the  material  facts, 
and  his  interest  was  nut  vested.  ImilU  v.  livulij, 
2  App.  453. 

See,  also,  He  Curry,  23  Chy.  277. 


IV.  Actions,  Suits,  .\Nr>  Pho('eedin(is  by  and 

AOAINSX  Trusteks. 

1.  Application  to  Court  for  Directions  or  Advice. 

[SeeR.  S.  0.  c.  107,  x.  ,W.] 

Where  trustees  Hied  a  bill  to  have  the  trusta 
of  the  deed  api>ointing  them  executed  without 
augguating  any  ditliculty  in  the  way  of  their 
wiiuling  up  the  affaire  of  the  estate,  the  court 
refused  them  their  costs  of  the  suit.     Cumviituji 

V.  McFarlaue,  2  Chy.  151. 

The  court  cannot,  on  a  petition  under  the  31  st 
sec.  of  the  Act  to  amend  tne  law  of  property  and 
trusts,  (2i)  Vict.  c.  28)  make  a  declaration  as  to 
the  construction  of  a  will.  In  Jie  H'ilUa»i.i,  1 
Chy.  Chamb.  372.— Mowat. 

Executors  sold  and  conveyed  land  under  a 
supposed  power  in  the  will.  This  construction 
of  the  will  being  disputed,  they  filed  a  bill  to 
confirm  the  purchaser's  title,  the  defendants 
being  the  purchaser  and  one  of  the  devisees  : 
— Held,  that  the  question  could  not  be  decidetl 
on  a  record  so  constituted.  Qrumwel  v.  Oram- 
met,  14  Chy.  648. 


»  '\i«. 


Truatuos  aiul  uxecutora  atand  , 

IHmition  from  creditura  or  ce>itiiin  in"^  |].'' !' 
to  thu  right  to  have  thu  uatate  iKliniiiintjf'i  ^ 
thia  court,  and  cannot,  without  cKiMriii  '' 
aomu  diHiculty  in  carrying  out  tli.i  tnuU  nr  "'i'' 
miniaturing  thu  uatate,  tile  a  bill  inv  timt  iml 
f  •»/,.  V.  t/hi>fr,  1(1  Chy.  .31)2.  Srr  al«„  )  ,',",* 
Co«//i<v,  17  Chy.  271.  ""'•'■ 

Where  truateua,  having  bad  a  ((itiiiiiiui.fi, 
'  to  them  to  aecure  a  ild.t  dm  i^\f 


aaaignud ^v-.,...  ..  .„  ,,i  m,^  j,^  j, 

trust  eatatu  renli/ed  the  Hixmity,  im,]  ,.(,'. 
aatiafying  thu  claim,  atill  had  ii  Huii'ilus  ^11111?' 
ing:— Held,  they  were  entitlcl  tn  |,„y'.i' 
aurplua  into  Court  under  thu  liiiiMiiiil  Tm.. 
Kuliof  Act,  10  &  11  Vict.  c.  !»(i ;  1:  s  o^t' 
a.  3(i.  /{>■  KimjHhiiil,  15  L,  .1.  N.  s.  .s,').'  (•*'' 
Cliamb. — Spraggo. 


Where  a  mortgagee  proceeds  to  a  jule  „f  ,1 
mortgaged  premiaea  under  the  iiowcr  cmitjiin  '1  { 
in  his  security,  and  a  HUi-plus  of  tlie  i.riKn!l 
remains  in  hia  hands  after  piiynitiit  of  In.^  .'J 
claim,  and  there  are  adverse  i  Iminiuitit  tn  mA 
aurplua,  he  caniiut  apply  umlur  the  Tru,t« 
lleliuf  Act  to  pay  auch  aiirpluH  into  Cuiirt;  Lu 
proper  course  ia  to  tilu  a  bill  of  iiittriilia.ltr 
J'/if  llV/t/nvj  Cuuiuln  Loan  ami  •V"''(«im *'„,„,„,,' 
V.  Court,  26  Chy.  "•■'  ■>        1  1\ 


151. 


2.  SuilMjor 
Wheru  a  bill  was  filed 


A  ri'oiiiil. 


agiuiist  a  tnisti'i;  an,| 
executor  fur  an  accuunt,  ami  tlic  IjiH  ;4, 
sought  to  have  the  trustee  ruiiiovtd  for  rnisi  .u. 
duct,  the  court  refused  an  onlor  lor  a  siimiiurv 
reference  to  the  master,  under  tlic  TTtli  (inlir  i 
May  18.50.     Chrinliv  v.  •*>'""«''»'/■«,  2  Chy.  UDJ. 

A  bill  was  Hlud  against  a  trustee  for  an  aiv«iini  I 
and  ru-conveyanoe.  At  tiiu  iu;arin),'a(l(;l■^'l■wl(l 
drawn  up  by  conaunt,  treating  tliu  (Iffuiulaiit  m  I 
all  reapects  aa  a  mortgaguu  :— llolil,  upon  iininai  I 
from  the  mostur'a  rupurt,  that  from  tliu  tiiuc.J 
the  decree  the  rights  of  thu  parties  rt'spntivdr  I 
must  lie  determined  by  tho  rules  orilinarily  ap-l 
plicable  to  casus  of  mortgage.  Kirlni  \.  AVrt«  I 
5  Chy.  587.  ' 

Defendant,  by  answer,  having  sulimittolijl 
account  as  trustee,  the  court  decrecil  an  acoiintl 
and  partition,  although  without  Hui'lisulnniwtl 
in  the  answer  there  was  no  eviileime  of  AaM 
ant  holding  the  prt>purty  in  truut.  VuMn^n  v  I 
Cuthhert,  U  Chy.  88. 

In  a  suit  against  trustees  uiulur  a  voIiiuUt]-! 
assignment,  a  decree  having  been  iiiailu  l>y  o.iJ 
sent  for  taking  the  accounts,  wliicli  rtsjrvejl 
further  directiuns  and  costs,  an  apiilicatiua  iyl 
the  trustees  afterwards,  and  before  tlie  .u'co*| 
aut  was  ready  to  report,  for  tiie  payment  »t  0 
court  of  money  to  pay  certain  expenses  they  l 
incurred  in  the  suit,  was  refused  with  cmttl 
City  Bank  v.  MauUon,  1  Chy.  Clianib.  38i- 
Mowat. 

A  decree  was  made  against  a  trustee  for> 
account,   with  a   direction    to  allow  him  aifj 
moneys  expended  by  him  on  certain  s^M 
accounts  to  the  extent  of  such  uiuneys  a  I ' 
been  received  by  him  in  respect  of  the  I 
estate.      In  taking  the  accounts,  the  tn 
desired  the  master  to  report,  us  a  sjiecial  dtJ 
cumstanoe,  the  fact  that'  he  liad  praiierly  a| 
pended,  in  respect  of  taxes  and  otherwise,  moK 


M«4 

utttiiil  ii\  a  ilitl,„„, 
cuHtuin  (|u„  ir,„(  ^ 
tiiti!  iwlinmii(t«K-l  in 
ritJiiMit  «'Xi«.riu,u„j 
Hit  the  tniitU  (ir  4 
bill  t'litliutiiuri.w 

inilu<'iitviiininrt|ja-t 
J  11  lU'lit  (lilt  tu  tii. 
Hcciirity,  1111,1  aitj. 
lul  a  Niiriilua  ruiiam 
t'lititliil  tci  [iiiy  til, 
t\\v  linin'iiid  TriHti, 

C.  llti  ;   It,  S.  U.  ,,  411 

I..  .I.N,  s.  85,-rhv' 


juciIh  to  n  «iil«  cif  tl.t 

the  iiiiwiT  cmitiiiiipl  I 
rliluM  iif  tlie  j.riiuvil! 
■  iiaynitiit  iif  lii.<  mwj  j 

rSU    I'lllllliailtH  tn  ■.Ui'li 

>r    uikIlt  till!  'I'ribtw  1 

ri>lu»  iiitii  Ciiurt ;  Ills  I 

bill   ijf  iiitcriilwi'lft. 

(  itllil  iSiifiicJ^CuiiiiKii"!  I 


Acoiiiit. 

against  a  tnmti'i;  aivl 
it,     anil   the   liill  ;il». 
I!  runiiivcil  fur  iiiisimi- 
,1  orikr  I'lir  a  mmmiar;- 1 
mdor  tlie  7'th  nrilrtdil 
iiiiiiiilirs,  "il'liy,  H',)o. 

a  tnistoii  fur  im  awinint  I 
;liu  luiarin)5ailt;tR'i;««| 
latiug  tilt!  (Ivfiiiilant  it  I 
Hi  :  — llelil,  uiMiiiaiiinalj 
that  frcini  the  tiiiii! 
,ho  iiarties  ruspiiitively  I 
he  rules  onliimiily  iji-l 
jHgo.     Kifliy  V.  A'trtj," 

having  suliinitteil  to  I 

lourt  (lecreeil  an  acoiiiiatl 

,'ithout  Biich  uuliralssHil 

no  evidence  iif  ilttVu'l'I 

in  tr\iat.    CiilUi'ii  v.| 

oc's  under  a  voliiuUryl 
ng  been  made  liy  cnf 
oiints,  which  ressrvail 
osts,  an  application  byj 
anil  before  the  accountl 
for  the  p^iyment  out  of| 
rtain  expenses  tiiey  k ' 
^08  refused  with  cosa| 
1    Chy.  (Jhamb.  38i 

gainst  a  trustee  fori 
ion    to  allow  him  un 
im  on  certain  speciw 
jf  such  moneys  as  h' 
in  respect  of  the  t" 
1  accounts,  the  tni 
•eport,  as  a  siiecial  drl 
'  he  had  properly  aJ 
auil  otherwise,  BoneT 
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-..liiiuthtfftiiionnt r«ueiv«.l:  -Hulil. onamwal, 

IJlnhe  i"«'^'f  '""^  ""'"'I  pro|.orly  in  refu.u.g 
V'        ^ I.  iK,iiii«  uf  ouuount.      /i 


.    „uri»t"""^l'  it«ui«  of  account. 

•**  ■    111  i  'i.tf     IT'* 


raun  v. 


>«««.'.  lU'V.  ''• 


4.   PlfiiiUnrf. 
A  -,  niTftl  I'liarK"  '">  '*  *'''l  that  the  dcfemlant, 


xiciitoriuid  trunteo,  i«  oonnnittiuK  wiwto  on 

Ih'.'testaUir's  property,  without  npucifyiuK  any 

t  f  wMte  in  not  HUllioiont  to  Huntain  an  in- 

L'tioH  or  receiver.  Sm,.l>>H  y.  VlnUliv,  I  t!iiy. 

A  lull  to  etifori'o  a  trust  nueil  not  allege  that 
»klr,.  JH  aiiv  ivideiiou  in  writing  of  tliu  truut. 

iE/,v./Ai.i«'i'y.-'«74. 

Whire  a  hill  allcKcil  with  guHieiont  certainty 
luniiiKh  to  shew,  if  true,  the  relation  of  trustee 
111  a'ntni  i|ue  trust  to  exint  between  the  jilain- 
irffaii>l  defendants,  the  court,  although  portions 
\J  the  liill  did  not  ocnie  up  to  the  romiiremontH 
Ifa  thin  rcHpect,  overrnleil  a  dennirrcr  ftjr  want  of 
liouity  '1 1'«  <"'''^'"  "ll'>w'"K  "  'lu'u'irrur  for  want 
l3iiiri»diction,  C-'l  Chy.  4.')),  atHrnied  on  rehear 
PJ.    (,V..H/  V.  Ed,hj,  L'l  Chy 


5(t8. 


5.  Coxtm, 

Where  a  trustee  sot  up  an  jnijiroper  claim  to 
|e  iimperty,  tiie  Hulgect  of  the  trust,  and  n  bill 
J  tiled  to" compel  him  to  1.  '"fr  u(t  possession 
III  account,  the  court  chn  ■  ju  him  with  tho 
«ts  of  suit  up  to  tho  heal,  .g,  reserving  the 
Kn.<iilemti(Ui  of  interest  and  subseiiuent  costs. 
Jt>f  V.  Wihnii,  i  Chy.  'J(>0. 

A  trustee  having  refused  to  allow  his  name 
( W  used  as  plaintiff,  was  refused  his  costs  of 
tfi'iioe  although  no  blame  attached  to  him  in 
fcrre»iH;ct8.    AV/m  v.  EIUh,  7  Chy.  102. 

All  cxicutor  or  trustee  will  sometimes  bo  on- 
_.  I  to  his  costs  in  a  suit  for  administration, 
jtwithstiiiiding  he  may  have  committe<l  a  breach 
I  truHt,  if  no  loss  is  sustained  by  the  estate  by 
sou  of  such  broach.     W'kml  v.  Gable,  8  Chy. 

[a trustee  of  lands  for  payment  of  debts  paid 
elits  without  selling  for  that  purpose,  and 
lek  a  release  from  the  cestui  que  trust  to  him- 
If,  which  release  was  held  void,  and  an  account 
leoteil.  Under  the  circumstances,  neither  fraud 
rnij,'lcct  to  account  having  been  established 
linst  the  trustee,  who  had  accounted  as  such 
^thi'  master's  office,  and  the  projjerty  or  pro- 
I  thereof  being  forthcoming  for  the  benefit 
I  the  estate,  the  court  directed  the  trustee  to 
Hive  his  subseiiuent  costs  as  in  ordinary  cases, 
Sfcetween  solicitor  and  client.  Hope  v.  Beard, 
by.  212. 

|i  trustee  who  severed  in  his  defence,  liecause 
I  cotrustee  had  refused  to  act  in  conjunc- 
I  with  him  in  the  management  of  the  estate, 
i,  under  the  circumstances,  refused  his  costs. 
Kwv.  Anni»,  II  Chy.  481. 

here  trustees  sever  in  their  defence,  only 
liet  of  costs  will  be  allowed  except  on  special 
' ,  and  these  where  they  exist  ought  to  be 
l^p  in  their  answers.     Mere  distance  of  resi- 
(loes  not  in  all  coses  justify  severing. 
IV.  O'Ntill,  13  Chy.  179. 


Where  tho  widow  of  a  settlor,  who  bud  a  claim 
for  dower,  bad  obtained  poMt^Hition  of  the  trnat 
fiitatu,  the  ciwtNof  an  action  of  ejuctinunt  to  re- 
cover iHiMsesiiion  were  allotted  out  of  the  I'Ntatu. 
77<c  hiliiihuriih  I, iff  AimiiritiicK  I'u.  v.  Allni,  '.23 
Chy.  •-»:«). 

Where  a  party  claimed  on  tho  ground  of  a 
itarol  trust  to  Ihi  untitUxl  to  a  conveyance  of 
land  from  the  heirs  of  the  legal  owner,  and  they 
rei|uir(!d  him  to  eHtnbliMli  the  trust  by  a  snit, 
which  ho  di<l :  Hold,  that  bo  was  not  t  iititled 
to  tho  rimts  of  tho  suit,  liii'/liih  v.  t'lnilU/i,  IH 
Chy.  Xm. 

A  surviving  trustco  and  the  roprosentativos  of 
a  deceasoil  trustee  are  not  within  tho  rule  which 
prevents  trustees  severing  in  their  defence  at  tho 
risk  of  having  but  one  sot  of  costs  lietwoen  them. 
J'fiil  V.  Sti-p/iniM,  .■{J(.'hy.  Chamb.  37'.'.  -Hoy d, 
Mantrr. 

f  )n  ro-hoaring  the  order  as  reportotl,  24  Chy. 
r>()3,  ilisallowing  to  a  sidicitor  trustee  costs  other 
than  costs  out  of  |M)cket  in  suits  to  which  hu 
was  a  party  was  ru versed.  Spraggo,  (!.,  dubi- 
tanto,  will)  thought  tliat  that  riiie  should  bo 
applied  t«>  all  suits  brought  by  solicitor  trustees, 
and  to  all  costs  in  those  suits.  Mtiyhen  v.  tiudl, 
25  Chy.  <)04 

In  a  suit  by  a  cestui  ijue  trust  against  a  trustee 
and  another,  to  prevent  tho  trustee  from  selling 
the  land  to  his  co-defendant,  an  injunction  was 
obtained  restraining  the  defendants  from  alien- 
ating orencumliering  the  property  or  connnitting 
waste.  The  plaintiff,  witliout  tho  knowledge  of 
his  solicitor,  entered  into  an  agreement  with  tlio 
co-defendant  io  compromiHo  the  suit.  <  >n  an 
applicatitm  by  tho  plaintiff's  solicitor  thnt  his 
costs  should  be  paid  by  tho  co-defendant : — 
Held,  that  the  property  had  been  recovered  or 
preserved  by  the  injunction,  and  that  tho  co- 
defendant  was  liable  for  the  solicitor's  costs. 
Morijim  v.  HoUanil,  7  P.  It.  74.  —Chy.  Chamb. 
— Proudfoot. 


6.  Other  C(wi*. 

One  D.  hold  a  mortgage  with  a  power  to  sell 
unon  default,  the  mortgagor  still  to  bo  respon- 
sible for  any  balance.  Upon  default  he  sold  and 
re-purchased  some  of  the  goiuls,  which  he  subse- 
quently exchanged  for  land.  Upon  an  action  for 
tlie  balance  over  the  amount  realized  by  tho 
original  sale,  the  defendant  contended  that  the 
plaintiff  must  be  considered  a  trustee  for  him  in 
the  re-purchose,  and  having  sold  at  an  advance 
must  account  for  the  balance : — Held,  that  to 
obtain  relief  application  must  be  made  to  equity. 
Anum  V.  Dornan,  10  C.  P.  299. 

The  declaration  alleged,  in  substance,  that  the 
plaintiff  was  assignee  of  a  mortgage  made  by  one 
U.  W.  M.  for  92015,  on  which  default  had  beea 
made,  by  which  the  whole  principal  became  due: 
that  G.  W.  M.  was  in  business  in  partnership 
with  H.  W.  M.,  and  becoming  embarrassed  they 
assigned  all  their  estate,  real  and  personal,  to  de- 
fendants, in  trust  to  sell  the  same  and  distribute 
the  proceeds  ratably  among  their  creditors,  in- 
cluding the  plaintiff :  that  the  defendants  hod 
sold  the  estate,  and  held  the  proceeds  in  trust 
for  the  plaintiff  and  other  creditors,  and  held 
moneys  applicable  to  the  amount  due  to  the 
plaintiff,  and  were  aware  and  had  notice  of  the 
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plaintiff's  claim,  but  refused  to  pay  the  pla.'ntiff 
any  part  of  such  proceeds  :  that  defendants  had 
realized  all  the  estate,  and  had  long  been  in  a 
position  to  divide  and  pay  the  same  among  the 
creditors,  and  had  in  fact  paid  some  of  them  : 
and  that  the  greatest  portion  of  the  estate  so  as- 
signed was  the  sole  property  of  G.  W.  M.  : — 
Held,  not  a  proper  case  in  which  to  proceed  at 
law  under  the  Administration  of  Justice  Act, 
1873,  36  Vicl.  c.  8,  s.  2,  O.,  it  being  impossible 
in  a  court  of  law  to  administer  the  trust  and  do 
complete  justice  without  having  all  the  parties 
interested  in  the  trust  before  the  court ;  and  the 
suit  was  therefore  transferred,  under  s,  9,  to  the 
Court  of  Chancery.  Lci/i  v.  W'dhrow  el  al.,  38 
Q.  B.  601. 

The  court  will  grant  an  order  for  an  injunction 
to  restrain  a  trustee  from  interfering  with  the 
trust  estate  where  fraud  is  charged,  and  by  the 
same  order  direct  the  appointment  of  a  receiver. 
Vernon  v.  Kinzie,  2  O.  S.  40— Chy, 

No  injunction  will  be  granted  between  tenants 
in  common,  except  in  cases  of  actual  destruction. 
Semble,  but  where  a  tenant  in  common  of  one 
moiety  was  tnistee  of  the  other  under  a  will, 
and  was  felling  timber  for  his  own  benefit  in 
breach  of  his  trust,  he  was  enjoined  from  doing 
so,  it  being  considered  that  his  right  of  owner- 
ship on  his  own  moiety  were  to  be  exercised  in 
subordination  to  his  duty  as  trustee  of  the  other 
moiety.     Christie  v.  Saunders,  2  Chy.  670. 

The  title  to  land  conveyed  upon  trust  being 
in  dispute  between  the  person  creating  the  trust, 
being  a  defendant  to  the  suit,  and  one  of  the 
other  defendants,  and  the  plaintiffs  being  entitled 
to  have  the  land  sold  if  it  really  lielonged  to  the 
author  of  the  trust,  the  question  between  him 
and  his  co-defendant  must  be  decided  in  the 
suit.    QiUespie  v.  Orover,  3  Chy.  558, 

A  person  holding  mortgages  in  trust  for  sale 
to  indemnify  him  against  loss  on  account  of  the 
mortgagor,  is  not  entitled  to  foreclose  in  case  of 
default,  but  only  to  a  decree  to  sell.  Paton  v. 
Wilkes,  8  Chy.  252. 

An  extension  of  time  for  payment  of  money 
found  due  by  trustees  and  executors,  appears  to 
begrantedonly  incases  where  a  forfeiture  would 
result  from  its  non-payment.  Lawson  v.  Crook- 
aluink,  2  Chy.  Chamb.  373. — Taylor,  Secretary. 

A.  took  a  conveyance  as  trustee  for  B.  B., 
in  answer  to  a  bill  by  a  person  who  claimed  the 
property  against  both,  was  induced  by  A.  to 
swear  that  he,  B.,  had  not  any  interest  in  the 
property  : — Held,  in  a  subsequent  suit  by  B. 
agamat  A.,  that  he,  B.,  was  not  precluded  from 
aheTing  the  trust.  WaMurn  v.  Ferris,  16  Chy. 
76,  in  Appeal. 

Where  a  trustee  of  lands  situated  in  a  foreign 
country  is  resident  here,  the  court  will  decree 
an  execution  of  the  trust.  Smith  v.  Henderson, 
17  Chy.  6. 

The  court  discountenances  unnecessary  or  use- 
less suits  against  trustees.  Littdellv.  Deacon, 
20  Chy.  70. 

Where  at  the  hearing  of  a  suit  to  enforce  a 
purchase  made  by  a  testator  against  the  trustees 
under  his  will,  it  was  made  to  appear  that  there 
were  not  funds  of  the  estate  wherewith  to  pay 
the  amount  of  the  purchase  money  due,  and  the 


widow  of  the  testator  offered  to  imrchase         i 
own  name,  the  propertj-  at  a  price  whiil 
considered  benencial  for  the  estate  air      ** 
to  that  effect  was  inserted  in  the  decree'  [T'^T 
to  avoid  the   necessity  of  a  iietitinn  beii\' 
sented  to  the  court  for  that  imriKinr.  itf " '?' 


lUlllll 

imriKine  after VC 
usual  decree  should  have  been  niacle  '  I)  r  i 
McCaw,  22  Chy.  254.  "        ''"'■ 


>  credit*,. 


Where  a  bill  was  filed  by  one  of  tw 
both  of  whom  claimed  to  be  paiil  ji,  ppn^j.-, 
the  other  creditors  of  the  estatu,  against  tii.'^  ^^ 
resentatives   of  the  trustee   an'  ^' 


creditors,  who  claimed  that  ,all  si, mild 


ftp- 
"lie  (if  ,^.^.^.|.^| 


rata  : — Held,  that  all  partie 
sufficiently  represented.  Wiyli 
237. 


-    ,         "IWI-tllM 

int..n..ste,l  M„e| 
''■  "','//',  :'4  civ 


v.  Trusts  in  Coukts  ok  Common  Li 

In  1824  the  Crown  granted  to  0.  s.,  [;  \i  | 
and  J.  M.  in  fee  certain  land  in  Kiiigston,  ii,  'l| 
had  formerly  been  set  ai)art  for  a  a'ut«n  a'lll 
on  which  a  church  had  been  civeted,  in'tru<ti 
among  other  things,  tliat  whenever  tlie'ci.veniJ 
should  erect  a  parsonage  or  rectory  in  Kiu-stMl 
and  duly  present  an   incninl)cnt  thereti'  tl  I 
trustees  should  convey  the  land  to  siuli  iilm., J 
bent  and  his  successors  forever,  ujion  tlic  s™l 
trusts  thereinbefore  expressed.     (In  the  '.'i,t  jl 
January,  1836,  letters  p.-itent  issued  ereJtiii' J 
rectory  in   Kingston.      Before  the  lotli  Mavl 
1837,  the  trusts  of  the  patent  of  1824,  hmllMl 
fulfilled,  and  on  that  day  by  deed  ']i(ill,  af|J 
reciting  the  two  patents  above  ineiitii)iieil,  n,|j| 
the  induction  of  the  said  ().  .S.  into  the  ajl 
rectory,   the  said  G.  M.  and  .1.  ■*!.,  the  trj 
other  grantees  in  the  first  ])atent  •nentiHiiel 
fulfilment  of  the  trust,   couveye  1  the  laini 
said  O.  S.  as  rector  and  incunilieiit,  tn  li.  |,l( 
him  and  his  successors,  subject  to  and  unjj 
the  uses  and  trusts  set  forth  in  the  letters  iiattij 
to  them  : — Held,   on  the  authority  of  Dennei 
Bowyer  v.  Judge,  1 1  East  288,  tliat  the  wnivfyi 
ance  of  1837p!i8sed  two-thinls  to  theiilaintilF.aiif 
that  he  was  entitled  to  recover  fur  tliat;i3 
Semble,  in  a  court  of  law  the  ground  that  tij 
trust  to  convej',  being  joint,  was  iueapalile  j 
severance,  could  not  arise,  the  legal  estate  iiil| 
being  in  question.     Lijster  v.  Kirkpatrid,  iijQ 
B.  217. 

Held,  that  a  conveyance  of  certain  pews  in  J 
church  belonging  to  the  Church  of  Knglainl 
the  plaintiff,  a  member  of  that  ehurcli,  cveni 
clothed  with  an  unexpressed  trust  in  favfiiirj 
a  corporation,  incapacitated  under  the  lb 
Temporalities  Act  from  being  pewhuliltri, 
reason  of  their  not  belonging  to  the  chiiali,  J 
nevertheless  in  a  court  of  law  liinding  lietra 
the  parties  to  it.  Semble,  that  i  court  of  oinilj 
would  set  it  aside,  but  that  a  court  nf  law  ccd 
not  recognize  such  trust,  even  if  it  wcreirfd 
Rulout  V.  Harris,  17  C.  P.  88. 

See  Leys  v.  Whithrow  et  id.,  38  Q.  B. 
3887. 


VI.  Miscellaneous  Cases. 

Where  executors  and  devisees  in  trust  nfl* 
were  assessed  as  owners  :— Held,  that  they* 
properly  so  assessed,  and  that  theirnwnga 
migut  be  seized  for    the    taxes.    i)f«Ni«*l 
Henry,  17  Q.  B.  276. 
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,  An  endorsement  to  pay  to  the  tnistces  of  an 
.  i...nt  tirm,  without  naming  them,  la  suffl- 
Slly  ceS.    AnUljo  v.  McDougall,^0.  S. 

]199. 

R  having  insuic<l  a  mill  erecteil  on  lands  con- 
■     i.  to  hini  ill  trust  to  sell,  and  after  paying 
cm  debt  *;<>  P'lV  "ver  the  surplus  to  A. ,  and 
inc  received  tho  insurance  money  :— Qurere, 
ther  he  was  accountable    to  A.    therefor. 
Semble,  he  was  not.    McPheraon  v.  Proiulfoot, 
t'.P.'a'- 

A  l,on;l  tide  subscription  for  stock  in  a  corpor- 

,*;  company  li.V  ""0  person  in  his  own  name, 

it  really  as  trustee  and  agent  for  another  who 

1,1  rcmiested  such  stock  to  be  subscribed  for,  is 

Uiil.   y)rt«W.«<H  V.  GraiiU'',  4  Chy.  377. 

Wliere  a  decree  by  mistake  gave  a  trustee 

iriiiritv  in  resjiect  of  a  debt  due  to  him  by  the 

ite  over  other  claims  :— Held,  on  application 

cdrrect  the  error,  that  an  assignment  for  value 

;ecnted  by  the  trustee  after  the  decree,  was  no 

igffiT  to  the  apiilication,  and  that  the  assignee 

ik  subject  to  all  equities  to  which  the  trustee 

,self  was  subject.     iVood  v.  Brett,  14  Chy.  72. 

A  party  making  advances  to  trustees  for  the 
letit  of  a  trust  estate,  and  which  advances  are 
ilied  to  the  purposes  of  the  trust,  is  entitled 
"stand  pro  tanto  in  the  place  of  the  trustees 
aBiinst  the  trust  estate.  Millt  v.  Cottlt',  17 
ly.  335.    See,   also,  Ewart  v.  Steven,  16  Chy. 

[Whether   tnist    estates    escheat,    &c.,    con- 
Hered.    *  Ada.n-f,  4  Chy.  Chamb.  29.— Tay- 

I  Stcretanj. 
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rRN'PIKE  TRUST.    (COMMISSIONERS 
OF.) 

See  Way. 


ULTRA  VIRES. 
IP0RATION8— iS'ee  Municipal  Corporations. 


UMPIRE. 

&e  Arbitration  and  Award. 


UNDUE  INFLUENCE. 
i  Fraud  and  Misrkprkskntatiou — Wilu 


UNIVERSITY. 

Iftf  Kixd's  College— Queen's  Collegb. 


USAGE. 
See  Cu„roM  and  Usage. 


UPPER  CANADA  COLLEGE. 
See  Kino's  Collkob. 


USE  AND  OCCUPATION. 
I.  When  Maintainable,  .3890. 
IL  Pleading,  3893.         .  .        .• 

III.  Evidence,  389.3. 

I.  When  Maintainable. 

It  is  no  defence  that  the  plaintiff  is  liimself  tl*.9 
lessee  of  the  \)remises  under  a  lease  which  he  has 
forfeited  by  breach  of  covenant  in  sub-letting  to 
defendant,  there  being  no  averment  that  the 
plaintifTs  lessor  had  taken  any  advantage  of  the 
forfeiture.     HendersoH  v.  Torrance,  2  Q.  B.  402. 

Where  the  plaintiff  proved  his  case  by  admis- 
sions of  defendant,  iwho  on  his  defence  put  in  a 
lease  under  seal  from  the  plaintiff,  whicli  he 
contended  was  for  the  same  premises,  but  there 
was  no  distinct  evidence  of  identity,  and  the 
jury  found  for  the  plaintiff,  the  court  afterwards, 
on  affidavits  shewing  that  these  were  the  only 
premises  demised  by  plaintiff  to  the  defendant, 
ordered  a  new  trial  without  costs,  unless  the 
plaintiff  wouid  elect  to  enter  his  judgmci't  for 
the  amount  of  his  verdict  only  without  costs, 
and  make  no  claim  under  the  lease.  Bonlton  v. 
DejYm,  2  Q.  B.  432. 

Where  it  is  quite  evident  that  defendant  did 
not  occupy  unuer  the  plaintiff,  or  with  his  per- 
mission, either  express  or  implied,  but  under  a 
third  party,  the  plaintiff  will  be  nonsuited. 
McDonald  v.  Brennan,  5  Q.  B.  599. 

Held,  under  the  special  facts  stated  in  this 
case,  there  being  only  an  agreement  for  a  lease, 
that  debt  for  use  and  occupation,  and  not  debt 
on  the  demise,  w.os  the  proper  form  of  action. 
McLean  v.  Youmj,  1  C.  P.  22. 

The  defendant  made  over  to  the  ]>laintiff  a 
farm  in  part  payment  of  a  debt,  stijjulating  for 
a  re-conveyance  on  payment  in  three  years. 
Before  this  the  farm  was  leased  to  one  F. ,  who 
continued  in  possession,  paying  rent  to  defend- 
ant : — Held,  that  defeiulant  was  not  liable  to 
the  plaintiff  for  use  and  occupation.  Matthie  v. 
Rose,  9  Q.  B.  <)02. 

The  plaintiff  sued  for  the  use  and  occupation 
of  a  room  in  his  hotel  as  a  court  room,  and  proved 
that  the  sheriff  of  the  ooun  ':y  had  engaged  the 
room,  and  that  the  chairman  of  the  municipal 
council  had  signed  an  order  for  the  payment  of 
his  charges  :-  -Held,  not  recoveralile.  Dark  v. 
Municipal  Council  of  Huron  ami  Bruce,  7  C.  P. 
378. 

In  an  action  for  use  and  occupation,  it  appeared 
that  F.  held  a  lease  of  the  premises  from  the 
plaintiff.  He  assigned  his  stock-in-trade  to  de- 
fendant, who  took  possession,  and  he  or  his 
brother  paid  plaintiff  one  quarter's  rent,  and  plain- 
tiffs' son  swore  that  before  the  next  (juarter  fell 
duc,defendant'8brother  said  to  the  plaintiff,  "We 
have  paid  for  the  last  (luarter's  rent,  and  I  sup* 
pose  we  must  pay  for  tnis  quarter. "  The  lease 
was  in  existence  during  the  time  for  which 
plaintiff  claimed  :-  Held,  that  it  was  properly 
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left  to  the  jury  to  say  whether  there  waa  a  8ub> 
stitutioii  of  ilefeiulant  as  tenant  in  place  of  F., 
and  that  tliey  were  justified  iu  finding  for  plain- 
tiff.    £>arch  v.  McLimI,  1«  Q.  B.  614. 

The  land  in  question  was  sold  to  plaintiff  in 
1853,  under  a  power  of  sale  in  a  mortgage,  de- 
fendant being  iu  possession.  Plaintiff  repudiated 
his  purchase,  and  a  suit  in  Chancery  took  place, 
which  resulted  in  his  accepting  the  deed  iu  1855. 
In  the  meantime,  and  soon  after  the  sale,  de- 
fendant applied  to  the  plaintiff  for  a  lease,  but 
the  plaintin  said  he  was  not  in  possession,  and 
would  do  nothing  ;  and  defendant  then  leased 
the  place  to  one  M.,  to  hold  until  plaintiff  should 
demand  possession.  No  demand  was  made  until 
plaintiff  received  his  deed,  when  M.  went  out : 
— Held,  that  defendant  was  not  liable  for  use 
and  occupation.  Onborne  v.  Joiiei),  15  Q.  B. 
2%. 

Action  for  use  and  occupation.  Equitable 
plea,  tliat  defenilant  entered  upon  an  agreement 
(not  in  writing)  for  a  lease  for  42  years,  under 
which  no  rent  was  to  be  paid  until  certain  con- 
ditions were  performed  by  plaintiffs,  which  had 
never  l)een  so  performetl  : — Held,  a  good  legal 
defence.  TrnMeot  of  the  Toronto  Honpltal,  v. 
Hewanl,  8  C.  P.  84. 

Held,  that  as  a  defendant  in  ejectment  is 
estopped  from  denying  the  title  of  the  person 
through  whom  he  claims,  so  one  who  occupies 
tmder  another  may  be  liable  for  use  and  occupa- 
tion.    Burrowii  v.  Gates  et  aL,  8  C.  P.  121. 

The  land  in  question  belonged  to  the  est-ate  of 
one  S.,  who  went  abroad  a1x>ut  1815,  and  had 
not  been  heard  of.  B.  and  his  father  had  man- 
aged the  property  as  agents  for  many  years,  and 
defendant  had  lield  this  land  under  anil  paid  rent 
rent  to  tliein  in  succession  ;  but  the  evidence 
shewed  that  tliey  had  never  claimeil  the  land  as 
their  own,  and  had  received  and  cre<lited  the 
rent  as  on  account  of  the  S.  estate,  not  knowing 
who  were  the  owners  : — Held,  that  the  execu- 
tors of  B.  were  entitled  to  recover,  for  use  and 
occupation,  though  the  money  when  received 
would  no  form  part  of  the  assets  of  B.  's  estate. 
Baldwin  et  at.  v.  Foster,  21  Q.  B.  152. 

On  Noveml)er  1st,  1856,  one  S.,  being  seized  in 
fee  of  certain  lands  in  two  lots,  demised  the  .same 
to  defendant  for  rive  years  from  date.  In  July, 
1857,  iS.  mortgaged  one  lot.  No.  12,  to  one  C.  in 
fee,  and  in  February,  1858,  mortgaged  lot  No. 
4.3  to  St.  in  fee.  In  June,  1861,  C.  and  St  as- 
signed their  respective  mortgages  to  plaintiff. 
In  April,  1860,  the  sheriff,  under  execution,  sold 
and  conveyed  the  interet't  of  S.  in  these  lands  to 
one  T.,  who  iu  April,  1860,  conveyed  to  plaintiff. 
The  plaintiff  on  February  10th,  1862,  brought 
this  action  against  the  defendant  for  use  and  oc- 
cupation : — Held,  that  the  demise  in  this  case  to 
defendant  being  by  deed,  an  action  for  use  and 
occupation  would  not  lie,  but  as  the  term  expired 
in  November,  1861,  plaintiff  was  entitled  to  re- 
cover since  that  date.  McFarlane  v.  B'tciianan, 
12  C.  P.  591. 

To  an  action  for  use  and  occupation  defendant 
pleaded,  by  way  uf  estoppel,  that  one  G.  sued 
the  plaintiff  for  taking;  his  goods  on  the  sama 
premises  :  that  the  plaintiff  avowed  under  a  de- 
mise to  the  present  defendant  for  twelve  montha 
rent  in  arrear :  that  issue  was  taken  on  sur.h 
avowry,  and  C.  recovered  judgment  against  Ui« 
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now  plaintiff  for  £28,  tor  such  wronirfui  1 1  I 
and  coats  :  that  C  was  in  posaussioiut  ,k  "Jl 
of  said  taking  under  and  from  the  i^w  i  I'^'l 
ant,  and  with  his  privity  ;  and  tliat  the  ii  I 
arrears  of  rent  distrained  for  was  the  sai  \^\ 
now  made  for  use  and  occupation --^uyj**' 
demurrer,  plea  bad  as  shewing  i,o  estom  l  i"" 
the  judgment  pleaded  did  not  iiecesaarilv  t* 
that  no  rent  was  due  at  the  time  of  the  I  t 
mentioned,  but  might  have  lieaii  olitai 
some  other  ground.  Qurore,  whether  10,1* 
in  replevin  could  be  a  bar  to  an  action  1 
and  occupation.  Qua;re,  also,  wiiether  def 
in  this  case  could  plead  the  j»'lgme»trecl,vp«jl 
by  C.  as  an  estoppel  in  his  own  favi.nr  r  ' 
V.  Bowe.i,  22  Q.  B.  219.  ^"^ 

H.  leased  to  defendant  in  1S40,  for  ten  v  I 
and  died  nine  months  after  ttie  t-viiiratiun'iinir 
term,  leaving  rent  for  two  yeai-s  unpaid  an,l'iJ 
fendant  still  in  possession  :  — Held,  that  his  J 
ecutor  might  recover  for  the  nini  montlis' 
and  occupation,  as  well  as  the  rent  due  iuh1„ 
lease.     Sei/moiir^y.  Graham,  23  Q.  B,  o'i 

Executors  may  sue  for  use  and  occuiution  j 
testator's  land    during  bis    life-tinie,  Imt  , 
where  the  agreement  lias  been  that  tiie  teni 
should  pay  in  produce  not  in  mouev     ir„»?J 
Harold,  23  Q.  B.  279.  •*       ""' 

The  plaintiff  sued  defemlant  for  the  use  1 
occupation  of  a  store  from  the  1st  of  April  to 
1st  of  July,  1875.     The  defemlaut  had  ma,i« 
assignment  und'T  the  Insolvent  Act  nf  l^^ 
the  20th  of  April,  but  the  assignee  only  o^cbI 
the  :.hop  while  removing  the  jrooiU  to  anoll 
store  which  the  defendant  owned,  when  he 
turned  the  key  to  the  defendant.    On  tlie  1st 
May  a  deed  of  composition  ami  disehaw  1 
executed ,  which  directed  tlie  ;i.ssignee  to  ilelii 
up  and  convey  the  estate  to  the  insolvent  ni 
its  confirmation.     The  deed  was  eonlirmej 
the  14th  June,  when  defendant  w;isalluwe.J 
continue  on  his  own  account  the  biisinesnliii 
since  his  .assignment,  he  liad  nominally  cmiJii, 
ed  on  behalf  of  the  assignee  ;  but  no  writta  5 
conveyance  was  ever  made.      It  waa  mv 
however,  that  people  who  wished  t<i  see  the! 
applied  to  the  defendant,  and  were  shown 
it  by  his  son  ;  that  the  plaintiff  s  agent  h; 
cognized  defendant  as  having  'jossessiou  by 
ing  people  who  inquired  abocit  the  shop  to 
as  being  the  person  who  iiail  it  to  ilijpoM 
that  the   defendant  had  claimed  the  liiti 
in  the  shop  as  part  of  the  assets  that  rerei 
back  to  him  in  consequence  of  the  deed  of  1^ 
firmation,  and  had  tried  to  dispose  of  them  toj 
incoming  tenant.     Tlic  plaintiff  resumed  po* 
sionon  the  1st  of  July  : — Held,  that  the  action 
use  and  occupation  would  lie  against  thedi 
dant,   notwithstanding  the  assignment,  a 
evidence  shewed  an  occup.ition  with  the  nii 
recognition  of  the  plaintiff  as  landlord  and 
defendant  as  tenant,    and  a  sutticient  ti 
from  the  assignee  to  the  defendant.   Bkl 
V.  Lawson,  2  App.  R.  215. 

One  of  the  devisees  in  trust  under  a  will 
fused  to  accept  the  trust :— Held,  that  he 
not  a  necessary  party  plaintiff  in  an  actiu 
rent  of  the  premises  devised,  althouKhhiifi) 
renunciation  in  writing  was  not  made  untili 
the  rent  in  question  had  accrued  due. 
ant  was  tenant  from  year  to  year  of  the 
iu  respect  of  whioh  the  rent  in 
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ht  to  be  recovered,  being  for  three  quartere 

„in2  due  after  the  death  of  the  lewor.     No 

'fft  ouit  was  given,  nor  was  the  tenancy 

Sl'lined  by  the  consent  of  the  parties  entit'- 1 ; 

't^  contrary,  the  defendant  recognized  the 

jluanc*  of  the  teimncy  by  the  Payment  of 

LlUnu  due  after  the  lessor's  death  :— Held, 

'The  tenancy  was  not  determined  W  the 

fi,  „f  the  lessor,  and  that  the  plaintiffs,  the 

till  "^  1 XV.  A      Ijiaaj-tw'd      «Br«1 1       vamwA 


risees  m  trust  under  the ..._  ..-.. 

Z^  to  recover  the  three  quarters   reut  in 

Stl  occupation.     Held  "ilso  that  it  was  no 

r  for  the  defendant  that  he  had  ceased  to 

for  he  still  held  by  the  plaintiffs'  per- 

'  mil  might  have  occupied  hail  he  so 

l'  'hiiijIii-s  et  al.  V.  Brooke,  43  Q.  B.  609. 


II.  Ple.\din'o. 

i  is  uo  ground  for  arresting  the  judgment 
Itiie  declaration  does  not  shew  that  A.  B., 
Lcuuied,  was  tenant  to  defendants,  or  that 
,  lield  under  the  plaintiff.  Mofiitt  v.  Macrea 
I,  Dra.  11. 
J  assumpsit  for  use  and  occupation,  an  aver- 

t  that  one  A.  occupie  I  the  premises  at  the 
rial  instance  and  request  of  defendant,  was 
llto  imply  a  sufficient  allegation  of  a  permis- 
iby  the  plaintiff  to  occupy,  on  a  motion  in 

rt'of  juilK'nient.     Il>. 


III.  Evidence. 

.  plaintiff  proving  a  legal  title  to  the  pre- 

ami  a  mere  naked  possession  by  (L^ii- 

ia  entitled  to  a  verdict.      He  need  not 

6  an  attormuent  or  contract  between  liimself 

IdetenJant.    Prif"  v.  Lloyd,  3  Q.  B.  120. 

kau  action  for  use  and  occupation  it  app^red 
kthephintiff  was  assignee  of  R.  M.  &  Co., 
t  to  secure  payment  by  instalments  of  a 
ilivideud  to  their  creditors,  who  in- 
a\  him  not  to  interfere  with  the  property 
(Itfault.  F.,  one  of  the  firm,  leased  the 
in  ijuestion,  which  were  included  in 
signment,  to  defendant,  verbally,  and  said 
lieved  he  mentioned  to  him  at  the  time  the 
tiff's  name  as  owner,  and  referred  defendant 
n  with  reganl  to  a  proposition  to  purchase. 
jvtanls  the  tirm  and  defendant  hau  dealings 
ker,  and  defendant  claimed  that  after  cred- 
I  rent  they  were  still  indebted  to  him. 
daintiff,  l)eing  examined,  swore  that  he  had 
A'ledge  of  defendant's  occupation,  or  of 
teniises,  but  that  F.  was  authorized  to  reut 
ami  to  use  his  name  in  the  suit : — 
t  it  was  properly  left  to  the  jury  to  say 
ler  defendant  had  taken  the  premises  from 
ntiff  through  F.  as  his  agent,  or  from  the 
Jill  that  the  evidence  warranted  a  venlict 
aulant.  Crawford  v.  Fnixer,  21  Q.  B.  518. 

1  the  evidence  in  this  action  for  use  and 
itiuu,  it  was  —Held,  that,'the  plaintiff  could 
over,  that  the  rent  spoken  of  between  the 
I  was  tb^  rent  payable  under  the  lease,  not 
r  the  occupation  under  the  plaintiff,  for 
lotappear  that  the  plaintiff  had  eVer  assert- 
I to  the  land  as  landlord ;  that  the  evidence 
1  to  defendant's  willingness  to  attorn  to 
It  claimant  of  the  land,  not  to  the  fact 
W.'  occupying  under  plaintiff ;  and  that 


the  promise  was  to  pay  the  rent  under  the  lease, 
and  was  not  therefore  evidence  to  shew  an  oc- 
cupation under  plaintiff,  but  an  assertion  of  hold- 
ing by  deed,  which  by  the  Statute  precluded 
this  form  of  action.  Semble,  that  it  plaintiff 
had  at  that  time  asserted  title  in  himself,  or  had 
claimed  the  land,  what  passed  would  have  been 
evidence  of  attornment ;  but  that  if  defendant 
had  attorned  this  action  would  not  lie.  Thomp- 
son V.  Bennett,  17  C.  P.  380. 


u.sp:s  and  trusts. 


[See  R.  S.  0.  c.  9J,  x.  >.] 

As  to  the  distinction  between  a  trust  and 
a  use.     Sti:  Uainlik  vt  al.  v.  Hcfn,  (!  Q.  B.  397. 

The  crown  granted  land  by  letters  patent  to 
J.  S.  "intrust  for  his  son  I.  S.,  a  lunatic,  his 
heirs  and  assigns  forever,  habendum  to  him,  the 
said  J.  S.,  his  heirs  and  assigns  for  ever"  : — 
Held,  per  Draper,  J.,  and  Burns,  J.,  (Robinson, 
C  J.,  diss.,)  that  this  patent  coming,  as  any 
other  mode  of  assurance,  umler  the  operation  of 
the  Statute  of  Uses,  27  Hen.  VIII.,  c.  10,  if  it  did 
not,  from  particular  considerations  applying  to 
the  lunatic  only,  vest  the  real  estate  in  him,  yet 
it  nevertheless  created  a  use  which,  on  the  death 
of  the  lunatic,  was  executed  in  his  lieir  ;  and 
that  therefore  a  deed  made  by  the  heir  after  his 
death  would  be  valid  as  against  a  deed  executed 
by  the  grantee  of  the  crown.  Doe  Snyder  v. 
iViistersetiU.,  8Q.  B.  55. 

In  ejectment,  the  plaintiff  claimed  under  a 
sealed  instrument  executed  in  his  favour  by  one 
M.,  and  witnessing  that  in  consideration  of  prior 
indebtedness  for  professional  services,  and  to 
secure  plaintiff  for  future  sei  vices  of  the  same 
kind,  and  of  the  mim  of  ,ii2.")  already  paid  and 
advanced  by  plaintiff  to  him,  &c. ,  he,  M.,  cove- 
nanted, granted,  and  agreed  tliat  lie  would  xfaiKt 
seUed  and  imsnesHcd  of  f/if  land  in  iim-M'ion,  to  the 
(MP  ((/"plaintiff,  his  heirs  and  assigns,  /*//  the  way 
of  charije ,  necurity,  and  morlyui/c  on  the  land  for 
said  moneys  and  costs,  and  when  plaintiff's 
costs  were  taxed  he  was  to  be  at  liberty  to  hold 
the  instrument  as  and  by  way  of  a  vhanje,  mart- 
Haije,  and  security  upon  the  land  for  the  amount 
Ko  to  he  UHcertnined,  or  M.  would,  and  he  coven- 
anted that  he,  or  his  heirs,  would,  on  demand, 
execute  a  good  and  sufficient  mortgage  in  law, 
with  bar  of  dower  if  necessary,  and  usual  co\'e- 
iiants,  &c.  : — Held,  that  it  could  only  operate 
under  the  Statute  of  Uses,  as  being  granted  on  a 
money  consider  ■,tit>n,  which  appeared  from  the 
express  recitals  contained  in  it.  Quiure,  whether 
the  plaintiff  took  the  legal  estate,  so  iis  to  enable 
him  to  maintain  ejectment.  M'dkr  v.  Stitt  et  al., 
17  C.  P.  559. 

To  an  action  for  rent  defendant  pleaded  on 
equitable  grounds,  that  W. ,  by  liis  will,  devised 
all  his  lands  to  the  plaintiffs  in  trust  for  the  sole 
benefit  of  J.  during  her  life,  under  which  she 
claimed  and  received  from  them  the  rent:  —Held, 
thatjby  the  devise,  as  thus  stated,  the  legal  estate 
was  vested  in  J.  under  the  Statute  of  Uses.  Fair 
et  aL  V.  McCroio,  31  Q.  B.  599. 

In  an  indenture  the  granting  words  were, 
"  grant,  bar^in,  sell,  alien,  release,  enfeoff,  con- 
vey and  oonhrm  unto  the  parties  of  the  second 
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part,  their  heirs  and  assigns,  all  and  singular, 
&c.  :  habendum  unto  the  said  parties  of  the 
second  part,  their  lieirs  and  assigns  forever,  to 
the  use  and  upon  tlie  trust  following,  that  is  to 
say,  to  and  for  the  use  of,  &c.,  infant  children 
of,  &c.,  their  heirs  and  assigns  forever."  It  ap- 
peared in  evidence  that  upon  the  execution  of 
this  <leed  by  the  grantor,  which  was  executed  in 
coniiilction  of  a  sale  of  his  ecjuity  of  redemption 
to  tlie  grantees,  in  settlement  of  an  overdue 
mortgage  held  by  them  as  rei)resenting  the  de- 
ceased mortgagee,  the  grantees  discharged  this 
mortgage,  and  then  mortgaged  the  estate  back 
to  the  gnntor  to  secure  the  purchase  money  of 
Ilia  ecjuity.  Jn  ejectment,  brought  by  the 
infant  children  against  the  lessee  of  tlie  grantees  : 
Held,  tliat  the  use  M'as  not  executed  in  them 
(tlie  childreu),  but  that  notwithstanding  the  use 
of  the  word  "grant"  in  the  deed,  and  C.  8.  U. 
C.  c.  5)0,  s.  2,  the  old  rule,  that  deeds  shall 
operate  according  to  the  intention  of  the  parties, 
if  by  law  tliey  may,  must  govern,  and  that  the 
intention,  to  be  gatheretl  from  the  mortgage 
transaction,  wliicli  would  otherwise  be  defeated, 
clearly  was  that  the  deeil  should  operate  as  a 
bargain  and  uale,  vesting  the  use  in  the  bar- 
gainees, the  subse(juent  use  being  a  trust. 
Mitchdltt  al.  V.  SmAlii',  20  C.  P.  389. 
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Oknerally,  3895. 

In  the  Cask  ok  Banks,  3897. 

Other  CoRroRATioNs.  3899. 

Penal  Actions  for,  3900. 

Pleas  of  Usury.  3900. 

RioHT  TO  Rei'over  Back — Appropria- 
'noN  OF  Payments,  3901. 

Stipulation  for  Exorbitant  Interest 
since  the  Repeal  of  the   Usury 
.   Laws,  3902. 


I.  Generally. 

[By  C.  S.  C.  c.  J.V,  except  a»t1ie,vein  pronklril, 
any  pernon  mm/  stipulate  fur,  allow  and  exact  on 
any  contract  or  cujreenwnt,  any  rate  of  intereiit  or 
(liDCOunt  xohich  may  he,  uijreed  upon.  And  by  8.  <V 
xix  per  cent,  in  made  the  rate  of  interest  where  it 
is  payable,  and  has  not  been  otherwixe  Jixed  by  the 
2Mrties  or  by  the  law.] 

Where  the  payee  of  a  note  endorsed  the  Same 
to  A.  upon  a  usurious  consideration,  and  A. 
afterwards  failed  in  an  action  against  the  maker 
upon  the  ground  of  usury  : — Held  that  such 
payee  may  ne  vertheless  recover  against  the  maker, 
and,  semble,  that  the  ground  of  the  failure  of  the 
former  action  might  be  proved  by  any  person  at 
tlie  trial,  and  it  was  not  necessary  to  prove  a  re- 
endorsement  by  the  usurer  to  the  payee.  Bid- 
well  V.  atantoH,  Tay.  366. 

A  commission  of  2}  per  cent,  on  drawing  and 
accepting  bills  of  exchange; — Held,  usurious. 
Bradbury  v.  Hulton,  5  0.  S.  736. 

Notes  given  bearine  interest  from  a  period 
antecedent  to  their  date,  are  not  usurious  on 
that  account,  where  the  debt  for  which  they 


were  given  was  due  at  tliat  i)crio(l    f 
V.  Crooks,  Dra.  4r)9.  '""'<"i 

Where  a  plaintiff  had  btin  g„ii( 
usury  in  taking  a  confession  nf  iu,im„    ^' 
a  defendant,  the  court  stiiycil  tlie  nr""  !' 
on  payment  of    the    true    dc'lit  aiu'r'"""' 
although  the  judgment  had  ' 
assignee  having  had  notice. 
6  O.  S.  557. 


Where  in  an  action  against  tlie  m.-ii 
note   for  £61  os.,    it   was  i)n,ve(l  tliat^s'l'' 
an  execution  against  defcinliints,  .iikI  \\ 
plaintiff  had  a  note  made  hy  \\  \^^^  d'"*' 
amount  as  the  execution,   naiiulv,  ,ilki' t  "'i 
and  defendants  obtained  tlio  imte  finiiitl 
tiff,  hoping  by  tliat  inciins  to  sti.)!  A.  sfxl' 
and  gave  the  plaintiff  tli'jir  iK.te,  tli.>  anKi"' 
this  action,  for  .t'()l  ii».,   \v,\\:\\,\,.  m,,^  ^.  ''** 
date  with  interest  :--Held,"in  tbealiseiit"'' 
further  proof,  that  the  note  was  vuid    ^    ' 
Doran  v.  Bush  el  al.,  M.  T. 


'"r  iBti 


li  Vict. 
A  ({ave  his  note  for  a  ik'lit  jiistlv  ilnelv  i 
untainted  with  usury,  wliicli  i.iptt"  was  iill, 
by  B.  to  C.  upon  usurious  tuniis,  anil  \ 
wards  made  a   mortgage  to  ( '.  to  seuire  i 
amount  payable  by  tlic  \wU  with  intir,,,] 
Held,  that  although  tlie  mortgage  was  dulv 'J 
to  secure  what  A.  was  IcL'ally  liable  for  as  „ 
of  the  note,  yet  V.   could  not  leuovti 'mi„, i 
because  he  had  taken  it  to  seoiiie  the ilclit arj 
from    his  usurious   discmint.      VLmCrA 
Chambers,  l.Q.  B.  126.  '*'' 

.  A  bouil  fide  holder,  without  iidtice,  tatui 
bill  or  note  in  payment  of  an  aiitecidint  - 
and  not  upon  a  new  considcratidii  givtn  ^i 
time  by  discount  or  otherwise,  was  iidt  iimibj 
against  the  offence  of  usury  hy  oui'  uMviiJ 
Act,  7  \Vill.  IV.,  c.  5.  s.  3.  There  wag  „«  j 
tinction  in  this  resijcct  between  nur  act  ,iii(| 
British  act  58  Geo.  III.  cli.  93  (,wl| 
Culver  etal.,  3  Q.  B.   162. 


By  the 


laws  all 


_  .__  usury  laws  all  securities  pveil 
furtherance  of  an  usurious  transactidii,  mttl 
knowledge  of  the  person  wlio  took  the  seem 
were  void.  Armstrony  v.  Sumerdllr  u 
472. 

An  agreement  that  A.  and  1\.  should 
and  D.  (lumberers  upon  the  Ottawa),  in  aJt 
to  legal  interest,  a  further  sum  of  four  (jerij 
upon  all  moneys  advanced,  for  the  pum 
getting  out  timber  : — Held,  usurious  and 
Bryson  tt  al.  v.  Clandinnn,  7  Q.  K  198. 

If  C.  and  D.,  instead  of  ])eing  inortgag( 
the  timber  for  moneys  advanced  under  mi 
usurious  agreement,  had  taken  the  timkra 
lutely  in  payment  of  their  .id vaiices,  then,  tU 
their  account  might  have  inuluded  usiirioq 
terest,  the  property  could  nut  have  been  J 
on  that  ground.     J  b. 

An  annuity  deed — Held,  a  contract  ii 
usurious  loan  under  the  appearance  of  bujii 
annuity,  and  therefore  invalid.  Wriijlil\:\ 
rails,  8  Q.  B.  511. 

Upon  a  covenant  to  pay  interest  at  10  perl 
made  while  the  16  Vict.  c.  80,  was  in  foro 
before  the  22  Vict.  c.  85  :— Held,  that,  the  J 
b«ing  bound  to  notice  the  statute,  no  more  I 
six  per  cent,  could  be  recovered,  Mur 
est  factum  only  had  been  plevled  Gin 
V.  O'Reilly,  21  Q.  B.  409. 


m 


the  mortgage  was  wily  jj 
vslcL'iilly  liulilffiTasn 
3(ml(l  nut  ix'uciver  iii«in| 
1  it  to  scfure  tlie  dclit  iriij 
(liscouiit.      Chainlifni; 
2(). 
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son  who  took  the  swiif 
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.  .nnktion  to  make  certain  specified  pay- 
^'"P  Kefaiilt  that  the  other  party  may 
>1  charL'e  more  than  the  legal  interest 


reon 
hv,  l''!*- 


to  pay  interest  at  10  perl 
Vict.  c.  80,  wasinforeJ 
c.  85:-Held,th«t,tk«l 
ice  the  statute,  no  ino«j 
be  recovered,  althoiip 
[I  been  pleaded  Girt 
J.  409. 


■  i "   nritv  void  at  its  creation  on  the  ground 

»*T«L  not  rendered  valid  by  the  16  Viet. 

,-.'    ,1  8ul,ae.iuently.     Where,  therefore, 

I     tZn  had  hoen   made   upon   a  usurious 

*"  m^r'it  the  court  (the  chancellor  dissenting) 

S*,   Viu.lgiucnt  creditor  of  the  mortgagor 

tftti  tolilc  a  bill  to  redeem  upon  paynig  the 

t  utually  advanced  before  the  expiration 

Ih  time  apiJointeil  lor  payment.     Mencoud 

There  the  money  a.lvanced  on  mortgage  was 
f  1111  tiic  sum  mentioned  as  the  consideration 

•'  tlie  mort.'agor  is  at  liberty,  in  taking  the 
,„t  in  the  master's  oHice,  to  shew  the  true 
I'hanced.  He  cannot,  however,  shew  that 
c'.ntnict  was  usurious.  Penn  v.  Lockwood, 
ly.  .^7, 

nile  of  the  court ;  that  a  person  seeking  to 

iacii  a  security  on  the  ground  of  usury  must 

to  pay  the  amount  actually  advanced  and 

t  applies  ciiually  ^o  the  assignee  of  the 
lor  dtlioi'  'orant  of  the  terms  on  which 

JKc'iirity  wi.  'ected.  Drake  v.  The  Bank 
rwwi^  9  C'hy.  IIG. 

also,  McDuiiiirll  <[.  t.  V.  Kirkjiatrick,  3  0. 
I'  SUiivii  v.  A'iiiiiii',  5  0.  S.  151. 


II,  In  the  Case  of  Banks. 

hiO  Vkt.,  c  1,  X.  iiO,  no  hank  shall  he 
ttuiuiiiiieiiuitu  orj'ovjViturefor  mury  under 
c.  iiS,  .<.  .'',  ''"'  ''"'  antoimt  of  inttrest 
ntrli  hank  am  rccnve  ■iliall  remain  as  limit- 
mi  cimpli-r.  Bij  C.  S.  C,  c.  oS,  s.  4,  hanks 
itlde  «  /"';//"''■  ''"''-  Hi  interest  or  discount 
?  wi'  cent.'   Sictions  5  ami  7  regulate  the, 

0/1  [nniitr  dUconnted  elsewhere  than  lohere 
L] 

an  action  ou  a  bond,  penalty  £10,000,  given 
Hire  a  cash  credit  of  £5,000,  defendant 
1(1  usury  iu  that  the  plantiffs  charged  him 
cent,  on  all  checks  drawn  on  this  account 

the  usual  interest  of  G  per  cent.     It  ap- 
ig  in  evidence  that  the  charge  was  made  on 

drawn  on  all  deposits  as  well  as  such 

:-Held,  that  the  transaction   was  not 
Ills,    Vommevcittl  Bank  v.  Cameron,  9  C.  P. 

^1,  Morrison,  J.,  dissenting,  that  the  29-30 
^c,  10,8,  5,  is  not  retrospective,  so  as  to 
I  a  bank  to  recover  upon  usurious  notes 
iktore  it  was  passed.  Commercial  Bank  of 
M«  V.  //nn'w,  et  al. ,  2(J  Q.  B.  594. 

ou  demurrer  to  the  pleas  set  out  in 
ue,  that  iu  a  plea  of  usury  to  an  action 
ht  by  a  hank  on  a  promissory  note 
jnted  by  them,  it  was  unnecessary  to 
|that  there  was  a  contract  for  the  taking 

ater  rate  of  interest  than  seven  per 
[the  rate  allowed  by  statute  ;  and  that 
Ifence  of  usury  was  sufficiently  set  up 
Vribing  the  offence  in  the  very  words  of 
Itute.  C.  S.  U.  C,  c.  58.  See  also  City 
kMdonakletal.,  16  C.  P.  215. 


Semble,  that  with  respect  to  all  other  bodies 
but  banks  the  usury  must  arise  by  contract,  as 
heretofore.     Ih 

The  first  plea  was  held  suftieient,  as  shewing 
that  the  note  sued  on  was  made  by  defendants 
as  stipulated  for  by  ])luintitis,  and  that  the  plain- 
tiffs (lid  thereupon  stipulate  for  and  take,  re- 
serve and  exact  more  than  seven  per  cent,,  by 
taking  the  half  per  cent,  upon  the  note,  which 
Was  not  bona  fide  payable  in  Montreal, but  was 
made  so  payable  with  the  "  corrupt  intent,"  ex- 
pressly alleged,  "of  taking  iiuu-e  than  seven  per 
cent,  in  contravention  of  tlie  statute."  Held, 
that  a  bank  stipulating  for  more  than  sfcven 
per  cent.,  (although  prohibited  by  the  statute) 
13  not  usury  under  tlie  statute,  which  cimsists 
in  the  reservation  or  taking  of  more  than  seven 
per  cent.     Jh. 

Quivre,  whether,  in  order  to  render  void  a  note 
made  in  contravention  of  the  Act,  the  making  of 
the  note  must  have  been  stipulated  for,  as  well  as 
that  the  excessive  rate  of  interest  shall  be  after- 
wards taken  upon  it.     /  h. 

Other  pleas  held  insufficient  as  not  shewing  a 
case  of  usury.     Jb. 

The  third  plea  to  a  count  on  account  stated 
was  held  insutbcicnt,  as  not  suHieiently  identify- 
ing the  money  claimed  on  the  account  statetl 
with  the  mcmey  claimed  in  the  first  count ;  but  it 
was- -Held,  no  objection  to  this  plea  that  it 
sought  to  put  in  issue  merely  matter  of  evidence, 
viz.,  whether  the  note  was  the  evidence  by  which 
the  plaintiff  intended  to  support  the  count,  Ih. 
See,  also,  Tirynam  v.  liiiKjhani,  9  Q,  B.  409. 

Held,  that  an  averment,  stating  the  identity  of 
the  causes  of  action  in  the  two  counts,  accom- 
panied with  an  allegation  tiiat  tlie  statements 
in  the  first  plea  were  true  in  substance  and  in 
fact,  W(mld  have  l)een  a  complete  plea  : — Held, 
also,  that  the  first  plea  was  not  a  plea  of  accord 
and  satisfaction,  and  only  stated  the  former  debt 
by  way  of  inducenieut.  City  Hank  v.  Maedonald 
etal.,  IOC.  P.  215. 

Held,  atlirming  the  judgment  of  the  Common 
Pleas,  (17C.  P.  "214)  Draper,  C.  J.,VaiiKoughuet, 
C,  and  Mowat,  V.  C.,  dissentientilius,  that  the 
29  &  soviet,  c.  10,  s,  5,  exempts  banking  corpor- 
ations not  merely  from  liability  to  the  pecuniary 
penalty  imposed  by  C.  S.  U.  C,  c.  58,  s,  9,  but 
!  from  the  loss  or  forfeiture  under  that  statute  of 
the  security  received  by  them  for  the  moneys 
advanced.  The  Coiiimcrrial  Bank  of  Canada  v. 
Cotton  et  al.,  17  C  P.  447. 

On  the  trial  of  an  action  ou  a  promissory  note 
brought  by  a  bank,  and  to  which  defendants 
pleaded  usury,  consisting  in  the  plaintiffs'  making 
the  note  payable  at  a  distance  from  the  place  of 
discount,  and  thereby  securing  an  illegal  rate  of 
interest,  in  the  shape  of  commission  :— Held, 
that  the  jury  not  having  been  directed  that 
the  note  sued  on,  being  the  last  of  a  series  which 
had  always  been  made  payable  as  this  one  was, 
was  not  tainted  with  usury,  because  maile  pay- 
able at  a  distance  from  P. ,  was  not  misdirection, 
but  non-direction  at  most.  Held,  also,  that  the 
defence  of  usury  having  been  pleaded  and  es- 
tablished against  the  plaintiffs,  before  the  passing 
of  29  &  30  Vict.  c.  10,  s.  5,  was  not  in  any  way 
affected  by  that  statute,  and  a  new  trial  was 
therefore   refused.      The    distinction    between 


S'  I 


3899 


USURY. 


39( 


i. 


*''''rl^ 


vested  rights  and  mere  modes  of  procedure 
pointed  out.  The  Bank  of  Montreal  v.  Scott  et 
al.,  17  C.  P.  358. 

Under  0.  S.  U.  C.  c.  58,  if  the  authorities  of 
a  bank  procure  a  note  to  be  made  payable  else- 
where solely  for  the  purpose  of  obtaining  the 
rate  allowed  by  section  5,  for  the  expenses  of 
collection,  in  addition  to  the  seven  per  cent, 
interest,  the  transaction  is  usurious  and  void. 
They  are  not  called  upon  however  to  enquire  as 
to  the  reauon  for  making  a  note  thus  payable, 
when  the  parties  themselves  have  so  chosen  to 
draw  it.  Evidence  of  a  general  agreement  with 
the  bank  that  all  notes  ma<le  by  defendants 
should  be  drawn  payable  in  that  form,  is  admis- 
sible to  support  a  plea  of  such  an  agreement  as 
to  the  note  sued  on.  Bank  of  Montrtal  v. 
IxeynoldM  et  nl,  25  Q.  B.  352. 

To  an  action  on  promissory  notes  amounting 
to  $10,000,  defendants,  among  other  defences, 
pleaded  usury,  consisting  of  a  charge  of  one- 
quarter  per  cent,  made  by  the  plaintiffs  on 
cheques.  When  the  case  was  called  on  no  one 
appeared  for  defendants,  and  the  plaintiffs  liad  a 
verdict.  Tlie  court  refused  to  relieve  the  de- 
fendants on  the  merits,  except  on  condition  of 
their  withdrawing  the  plea  f)f  usury.  Commer- 
cial Bank  v.  Jlarri-i  et  nl.,  27  Q.  B.  .301. 

Held,  that  the  plaintiffs,  a  banking  institution, 
having  stipuhvted  for  and  retained,  in  discount- 
ing a  note,  interest  at  a  larger  rate  than  seven 
per  cent.,  were  not  entitletl  to  avail  themselves 
of  their  Act  of  Incorporation  (27  &  28  Vict.  c. 
85,  s.  21),  allowing  them  to  charge  the  same  rate 
after  maturity  that  they  had  charged  on  dis- 
counting the  note,  supposing  the  original  charge 
to  have  been  not  more  than  7  per  cent. ,  which 
was  held  to  be  the  meaning  of  the  act ;  and 
that,  therefore,  the  note  bearing  no  rate  of  in- 
terest on  its  face,  they  were  not  entitled  to  more 
than  6  per  cent,  from  its  matiirity.  Royal  Can- 
adian Bank  v.  Shaw  et  al.,  21  C.  P.  455. 


III.  Other  Corporations. 

[See  C.  S.  C.  c.  oS,  «,«.  ,',  0,  ft,  ,'9  ,•  30  Vict.  c.  70. D.] 

The  exception  in  the  last  clause  of  22  Vict.  c. 
85,  C  S.  C.  58,  s.  G,  which  prevents  corporations, 
&c.,  "heretofore  authorized  by  law  to  lend  or 
borrow  money,"  from  charging  more  than  six 
per  cent,  interest,  applies  only  to  corporations 
created  for  the  purpose  of  lending  money,  or  at 
least  expreiisly  authorised  to  do  so,  not  to  all 
who  by  the  general  law  jire  allowed  to  lend  it. 
The  Edinburgh  Life  Assurance  Co.  v.  Graham, 
19  Q,  B.  581. 

The  defendants,  a  life  insurance  company,  were 
in  the  habit  of  lending  money,  but  made  it  a 
condition  that  all  borrowers  should  insure  their 
liveswith  them  fordouble  the  amount  of  the  loan. 
— Semble,  this  would  not  constitute  usury.    lb. 

Municipal  corporations  are  not  restricted  any 
more  than  individuals,  as  tc  the  rate  of  interest, 
but  they  may  take  any  rate  agreed  upon.  The 
Corporation  of  North  Qwillimbury  v.  Moore 
et  al.,  15  C.  P.  445 ;  followed,  but  not  agreed 
■with  in  Be  Nichol  and  the  Corporation  of  the 
Tmmiahip  of  Almcick,  41  Q.  B.  577. 

Bemarks  as  to  the  necessity  of  legislation  on 
this  subject.     lb. 


The  Trust  and  Loan  Company,  linl(ii„ 
gage  bearing  8  per  cent,  interest,  tr^n.feW' 
same  to  a  private  individual :-  Held  th 
assignee  could  enforce  payment  of  the'stiri 
interest,  though  at  the  creatiim  of  the ; 
brance  the  company  only  could  \vm^\„  i^' 
servetl  such  a  rate.     Bei)l  v.   WIumJ,,  ^J^.. 
446.  ■  '"* 

An  assignment  to  the  Trust  ami  lx)anr 
pany  of  a  valid  existing  mortgage,  Wari,,,.  J! 
than  8  per  cent,  interest,  is  not  nectssarilv  • 
The  Triut  and  Loan  Co.  of  ( 'nmdn  v  ;; '? 
ISChy.  234.  ■"'""" 

In  the  case  of  Building  Societies-See  "Bn  J 
iNG  Societies.  "  "• 

IV.  Penal  Actions  for. 

In  a  qui  tam  action  for  usury  am  vann 
between  the  statement  and  proof  as  tMlif? 
of  the  forbearance  laid  in  tlio  tledaratin" 
fatal     Frazer  q.  t.  v.  ThomjiMm,  1  (i.  jj 

Before  the  16  Vict.,  c.  80,  a  (jiii  tarn  „ 
was  commenced  under  51  Geo.  III., c. !l  t'ti 
taking  an  illegal  rate  of  interest  :-Hil,i  ik 
the  suit  could  not  be  continued,  forlivthei 
mentioned  act  the  court  bad  lost  thi'iKne,! 
giving  judgment  for  the  pen.-.lty  ;  l,ut  sttj 
that  contracts  prohibited  liy  the  foriCfrL 
must  still  be  held  void.  Join's  u.  t  v  A',(,iJ 
11  Q.  B.52.  '" 


V.  Pleas  ok  Usi.ry. 

A  plea  of  usury  allege<l  a  promkt  to  i,rti 
for  twelve  months  from  28th  October,  181'  j^ 
28th  October,  1843,  and  that  the  noteffnT'l 
payable  in  twelve  months  to  seeure  the  pauJ 
Demurrer — because  the  note  was  not  diiel 
eluding  the  three  days  of  graee,  until  tkeJI 
of  October,  and  therefore  the  er)ntract\iasfL 
neously  stated  :— Held,  plea  sufficient,  d 
three  days  of  grace  were  the  act  of  the  la\r,< 
not  a  part  of  the  contract  of  tlie  partie< 
Crae  v.  Reynolds,  1  Q.  B.  30. 

Although  by  the  words  of  the  statute  JR 
III.  c.  9,  8.   6,  against  usury,  contracts,  M 
&c.,  are  declared  void  only  when  usurious iJ 
est  is  reserved  and  taken,  yet  the  coiirti 
construe  "and"  to  be  "or,"  particularly  a  j 
7  Will  IV.  c.  5,  8.  3,  declares  in  the  prea 
"  that  by  law  all  contracts  and  iissuraiicesi 
ever  for  payment  of  money  made  for  an  nsiu 
consideration  are  utterly  void ;"  and  therefJ 
plea  to  an  action  on  a  promissory  note,  tluil 
note  was  given  to  secure  a  debt,  andwmfi/ 
usurious  consideration  for  forljearance,  tuI) 
^ood,  although  it  did  not  state  that  the  luu 
interest  was  paid  or  received,    Botnj  v. ,' 
ttaL,l  Q.  B.  357. 

Assumpsit,     let  count  on  a  promi88c>i;l 
for  £93.     2nd  count  on  account  statijd 
plea  to  first  count :  netting  up  the  defet 
usury ;  and  averring  that  it  was  corruptly  i^ 
between  the  defendant  and  one  A.  E,  tbi 
B.  should  lend  to  the  defendant  £200,iiiil( 
the  defendant  should  pay  therefor  the  i 
£21  yearly  interest  :  that  A.  6.  should  c 
to  the  defendant  cert  in  land  in  0,  for  thai 
tended  price  of  £15(*,  and  take  a  mort 
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5\S  OF  Usr.RY. 
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•„  other  land  for  £330.  with  legal  interest 

•  and  that  on  a  certain  day  named  the 

IlTailt  should  pay  to  A   B.  £200,  and  re-con- 

♦he  land  in  <>.,  i"  f">l  satisfaction  of  the 

1»     e  •  that  this  agreement  wivs  carried  out ; 

\^ft  the  note  su.mI  upon  was  given  to  the 

I  «t    a."!  agent    for  the  assignees  of  the 

f  \  B ,  for  t^**'  'J«i"g  interest  due  on 

'ni  in  the  mortgage  mentioned  :— Held,  on 

%rer  that  the  plea  was  sufticient,  and  that 

"fl^s'stated  shewe.l  clearly  a  case  of  usury. 

'  «ffi,  nlea  to  the  second  count  set  out  the 

',  Lment,    but  did  not  aver  that  the 

".'^ag  stated  of  the  interest  due  on  the 

"       ur  shew  that  the  plaintiflF  was  in  any 

.oiui'ected  with  the  usurious  contract,  and 

ELw  objections  it  was  held  bad.     Tinjnam 

(Cam, 'J  Q.B.  409. 

HpU  on  demurrer  to  a  plea  of  usury,  that 
>Lrt  would  intend  that  by  the  words  "  legal 


meant.     Nourse  v. 


k  court  woi 

St"  six  per  cent,   was 
^*;„,./..l^'y.  B.  198. 

1  ration  against  defendant  on  a  bond  con- 
ianed  for  the  payment  of  money  by  one  R. 

t'aat  defendant  was  surety  for  R,,  as  the 
Stiff  well  knew:  that  the  time  for  payment 
fclapsed  ;  ami  that  the  plahitiff,  without  the 

lefke  or  consent  of  detendant,  r  greed  with 

Itoirivehim  time  for  one  year,  in  consider- 

■  lof  certain  usurious  interest  paid  by  him  : 

Md   on  demurrer,  plea  clearly  no  defence. 

ij^lttaiv.Buidton,  17  Q.  B.  131. 

To  an  action  on  a  note  for  £110,  dated  20th 
ember,  1856,  defendants  pleatled  that  the 
was  given  for  £100,  lent  by  plaintiffs  to 
udants  for  one  year  at  ten  per  cent,  interest, 
for  the  interest :— Held,  plea  bad,  under  16 
80,  being  no  defence  except  aa  to  the 
jt  above  six  per  cent.  The  Corporation  of 
'Toitmhip  of  WestmiiMer  v.  Fox  et  al ,  19 
203. 

le  plaintiff  in  a  bill  to  impeach  a  security 
by  a  bank  stated  that  the  notes  held  by 
»nk  and  in  resiiect  of  which  the  bank  claim- 
lien' niuler  their  charter  upon  certain  stock, 
been  "discounted  for  the  said  G.,  R.  &  H., 
.an  illegal  and  corrupt  agreement,  whereby 
"by  reason  whereof  the  said  bank  should  and 
:eive  from  G.,  R.  &  H.  upon  the  discount 
said  promissory  notes  a  much  larger  and 
_jr  rate  of  interest  than  at  the  rate  of  seven 
(ent.  per  annum,  and  that  it  wa.s  only  'ihrough 
%■  reason  of  such  discount  upon  such  illegal 
usurious  consideration  that  the  said  bank 
le  and  is  now  holder  of  the  said  promissory 
;  "—Held,  a  sufficient  allegation  of  the 
as  between  a  stranger  and  a  party  to  the 
ition  to  let  in  the  evidence  of  the  usury. 
v.  The  Bank  of  Toronto,  9  Chy.  116. 
also,  Fraser  v.  Hkhnan,   12  C.  P.  584  ; 
iiM  V.  Crooh,  1  Chy.  159 ;   Proudloot  v. 
7  Chy.  518. 


Right  to  Recover  Back — Appropriation 

OF  Payments. 

^ntiff  who  has  paid  more  than  the  legal 

iit  for  money  loaned  to  him,  may  maintain 

Ton  for  money  had  and  received,  to  recover 

le  excess    Bamhart  v,  Bobertaon,  6  O.  S. 


Held,  nnder  16  Vict  c.  80,  that  money  vcdun- 
tarily  paid  in  excess  of  interest  cannot  be  reco- 
vered back,  nor  can  it  be  set  up  as  a  discharge 
of  so  much  of  the  principal.  Kainen  v.  Stacti/, 
9  0.  P.  356;  JnrvU  v.  Clarh  et  al,  IOC.  P. 
480. 

A  mortgage  was  created  on  real  estate  to  secure 
£375  with  interest,  which,  according  to  law, 
meant  six  per  cent.  \^r  annum.  The  mortgagor, 
it  appeared,  agreed  to  pay  additional  interest  for 
furtner  for)>earaiice  each  year,  and  gave  ]>roini8- 
sory  notes  for  the  amount  of  sucli  additional 
interest,  which  notes  were  duly  paid.  Subse- 
(luently  the  mortgagee  instituted  proceedings  in 
Chancenr  to  enforce  i)ayment  of  the  mortgage 
debt  and  interest,  ana  in  taking  the  account  of 
what  was  due  the  court  gave  credit  to  the 
mortgagor  for  the  amounts  paid  on  these 
promissory  notes  aa  against  the  principal  and 
six  per  cent,  interest.  Thereupon  the  mortgagee 
appealed,  and  it  was— Held,  1.  Rever.sing  the 
decision  of  the  court  below,  that  the  mortgagor 
was  not  entitled  to  credit  for  the  amount  so  paid, 
Spragge,  V.C.,  dissenting  ;  and  2.  That  altlnjugh 
the  act  then  in  force,  IB  Vict.  c.  80,  allowed 
parties  to  lend  money  at  any  rate  of  interest 
that  might  be  agreed  upon,  still,  in  the  event  of 
their  subsequently  having  to  sue  to  enforce  their 
securities  they  could  not  recover  more  than  the 
sum  actually  advanced  and  six  per  cent.  Stim- 
Bon  I'.  Kerby,  7  Chy.  510,  overruled  ;  Qiiiiilaii 
V.  Gordon,  20  Chy.  Appendix  1. 

Since  the  16  Vict.  c.  80,  and  before  the  aboli- 
tion of  the  uaury  lawa,  a  mortgage  at  ten  per 
cent.,  cannot  be  enforced  for  more  than  aix  per 
cent.,  though  as  to  payments  made  without 
appropriation,  the  mortgagee  can  appropriate  the 
money  to  the  satisfaction  of  the  usurious  interest 
before  coming  into  court.  In  part  payment  of 
the  uaurious  mortgage,  another  mortgage  of  a 
third  party  was  assigned  which  had  not  fallen 
due  : — Held,  that  the  amount  of  the  mortgage 
could  not  be  applied  by  anticipation  to  the  pay- 
ment of  usurious  interest  not  due.  Fuller  v. 
Parnall,  4  Chy.  Chamb.  70.— Boyd,  Mauler. 


VII.   Stipulation  for  Exorbitant  Interest 
SINCE  THE  Repeal  of  the  Usury  Laws. 

Quaere,  whether  the  amount  of  interest  reserved 
by  a  mortgage  may  not  be  ao  great  as  to  evidence 
such  a  case  of  oppresaion  as  would  induce  this 
court  to  refuse  to  interfere  in  behalf  of  the  mort- 
gagee, leaving  him  to  his  remedies  at  law,  not- 
withstanding the  reiieal  of  the  usury  laws.  Good- 
hue v.  Widdifield,  8  Chy.  531. 

Although  the  court  will  not  interfere  with  any 
bargain  made  by  competent  parties,  since  the  re- 
peal of  the  usury  laws,  for  the  '"aymeut  of  inter- 
est, still  if  any  dispute  as  to  sue',  .jontract  exists, 
it  is  the  duty  of  the  court  to  aee  thivt  the  parties 
to  any  agreement  for  payment  of  exorbitant  in- 
terest clearly  understood  the  bargain  before 
effect  will  be  given  to  it.  Where,  therefore,  on 
the  loan  of  money  it  was  agreed  to  pay  at  the 
rate  of  two  per  cent,  a  month  in  advance,  and 
the  lender  in  making  up  the  account  contended 
that  the  agreement  being  that  it  should  be  paid 
in  advance  was  the  same  as  two  and  a-half  per 
cent  a  month,  and  insisted  upon  his  right  to 
charge  that  sum,  the  Court  directed  the  Master 
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to  allow  at  the  rate  of  two  \)er  cent,  the  effect 
of  the  ititcrext  )>eing  i>ayable  ir.  advaiiue  not  hav- 
ing been  exijlained  to  the  borrower.  Teeter  v. 
AV.  John,  10  t'hy.  85. 


VACATION. 


[See  R.  S.  0.  r.  .30,  tiK  1. 1,  JO-U  5  C-  -W.  "•  Or,.] 

A  coiintj-  court  ju<lge  arranged  with  the  bar 
of  his  county  "to  trana.ict  all  term  business  in 
vacation,"  and,  acting  under  such  arrangement, 
set  aside  a  verdict  and  judgment  after  the  term 
succeeding  the  assizes  in  wliich  the  verdict  was 
rendered.  An  ajipeal  from  liis  decJHion  was  al- 
lowed, with  costs,  such  arrangement  being  con- 
trary to  the  express  words  of  the  statute. 
Smi'th  v.  Hoomij,  12  Q.  B.  Ofil. 

An  attii'^hmcnt  for  not  obeying  an  order  to 
appear  and  be  examined  as  to  debts,  cannot  Vie 
isancil  in  vacation.  Greeiw  et  al.  v.  Wood,  2  P. 
II.  Kio.-C.  L.  Cliamb. — Ifobinson. 

A  vacation  succeeding  a  term  is  not  to  be  con- 
sidered for  the  purpose  of  charging  a  defendant 
in  execution  as  a  part  of  the  preceding  term. 
Jf<!<l  et  nl.  V.  Dride,-^l\  K.  141.— C.  L.  Chamb. 
— A.  Wilson. 

The  same  rule  governs  in  this  resi)ect  in 
County  Courts  as  Superior  Courts,     lit. 

The  Court  will  entertain  applications  affecting 
tlie  liberty  of  the  subject  during  the  long  vaca- 
tion. Ilnrria  v.  Miijers,  1  Chj-.  Chamb.  229. — 
YanKoughnet. 


VAGRANT. 

The  prisoner  had  been  convicted  by  one  justice 
of  the  peace  of  being  a  vagrant  under  .T2-3.S  Vict, 
c.  28,  I).,  which  re(iuires  the  conviction  to  be 
"before  any  stipendiary  or  police  magistrate, 
mayor,  or  warden,  or  any  two  justices  of  the 
peace  :  " — Held,  that  the  conviction  was  bad,  as 
it  did  not  appear  that  the  justirc  was  a  ])olice 
magistr.ite.  Qujvre,  whether  tlie  conviction 
would  have  been  good  if  it  had  appeared  in  the 
warrant  that  he  was  acting  for  the  police  magis- 
trate under  3(5  Vict.  c.  48,  s.  308,  O.,  or  whether 
two  justices  M-ould  not  have  been  required.  Re- 
ulna  v.  Clnneey,  7  P.  E.  35. — C.  L.  Chamb. — A. 
Wilson. 

See  also  Regiiia  v.  Lerecqtte,  30  Q.  B.  509,  p. 
30G7. 


VARIANCE. 
See  Amexdsient  at  L.^w. 


VENIRE  DE  Novo. 
See  Ple.4I)IN(1  .it  r.AW. 


VEXIHE  FACIAS. 

It  was  objected  on  error  ti>  the  recr,! 
judgment  on  a  conviction  for  iiuinkr  tliMili 
only  authority  shewn  being  tliat  of  (i,.     " 
Terminer,    the   award,    "  thfnf.ne  let  T '" 
thereupon   innnediately  coiue,"  was  mi'mtf'J] 
ized,  and  a  special  award  of  viniio  i';ui 
reipiisite;  but  — Held,  assuniiug,  Imt  imt*?l 
mitting,  that  in  England  thcrf  is  a  ,ii,f    *" 
in  this  respect  between  the  power  (ifjustj.""' 
Oyer  and  Ternhner  and  of  {\-m,\  liol^^,,.  *'^'° 
that  tiie  record  shewed   no  autlidiitv  to  il  i^] 
the  gaol,— that  in  this  countrv  by  tliV  .liin'l  J 
C.  S.  U.  C.  c.  31,  both  have"tli:.  su.ne  l!? 
the  general   precept   to   sunnnon  a  inn  1  ^ 
issued  by  both  before  the  Assi/us      ll), /, 
Re</ina, -28  Q.  B.  2.  "' 


VENUE. 
I.   In  Actions  and  Srrrs — sv,  ri.Eu,i,v, 

Law — Pl.EAUlNd  I.N  I'Xn  ITV. 
II.    In  IXDICTMEXT.S — See  ClU.MINAI.  Law. 

In  an  information  for  intrusion  tlievimut 
be  laid  in  any  district.  Tli<:  At tornfij-i ;„„,■, 
Dockstader,  5  O.  S.  JMl. 

Held,  that  under  23  Vict.  c.  42,  s.  4,  tonar„ 
a  judge  of  the  Superior  Cdurta  in  refirriiiiil 
cause  for  trial  to  a  judge  of  a  Cduiitv  (Vjiiil 
the  writ  must  not  only  be  issued  finni,  LntvtiJ 
laid,  in  the  county  to  wliicli  tlie  rtfmiice  J 
trial  is  recjuired.  Jionlfon  \.  Ihittmi,  '  J, 
— C.  L.  Chamb. — Richards. 

No  venue  need  be  stated  in  the  inariiioll 
judgment  roll  on  default  of  appear.ince'  iaf 
of  Montreal  v.   Ilarricoii,  4  1',  K.  3;)l,-f| 
Chamb.  — Draper. 


VENDITIONI  EXPONAS. 

See  Execution. 


VENDOR  AND  PURCHASER. 

See  Sale  of  Goods—Sale  of  Land, 


VERDICT. 
I.  In  Actions. 

1.  Where  there  are  Several  Coimti or  l« 

3905. 

2.  Several  Defendant.*,  3907. 

3.  Sealed  Verdict,  .3908. 

4.  Mistake,  Inconnintenri/,  or  WMto/ri 

niiiiity  in  Renderiiuj,  3908. 

5.  Verdict  subject  to  the    Ojwi'm  of  | 

Court,  3910. 

6.  Reservation  of  Leave  to  Mvrc,  3 

7.  Other  Cases,  3911. 

8.  A  mendment    of  —  See   AmencmlvtI 

Law. 

9.  In  Proceedings  oh  Bonds— Sk  Boms. I 

10,  Asse^ment  of  Damaijes—Ste^i^^ 

11,  In  Ejectment — See  EjEtTsiENi. 

12,  Appeal  from— See  New  Tri.u-.VJ 

8CIT. 
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.SV(;  CuniiNAi.  Law, 


re  Several  Counts  or  lid 


jx  on  Bonds— Su  BomJ 
)f  Damaijeii—See\>i: 
—See  Ejectment. 
i—See  New  Tki.u-XI 


13,  In  Rfphvhi'-See  REfLEVilJ. 
Trial  UK  No^",  3911. 

IVsTBA— AMEN'DMKNT  Of— See  AMENDMENT 

AT  Law, 

SoSHriT-V'"  NONSI'IT. 

1s('rimisai.Cahk.s— .VeeC'KiMiNAL  Law. 
At  IsgrBSTs— .SV»'  C!oronkr. 

I.  In  Actions. 

]\yrt  there  are  Several  Connts  or  Imtef, 

lnTierc  ft  plaintiff  abaiuloned  the  special  counts, 
Irecnvered  uiioncounts  within  the  connHstence 
I ,  District  Court,  the  Court  of  Queen's 
ich  onlerwl  the  verdict  to  1)e  entered  on  those 
nttonly.     n'eiitii'orth  v.  Hwjheit,  Tay.  178. 

J  plaintiff  at  a  trial  abandons  all  the  counts 
Iligdeclaratioiibut  one,  on  which  he  obtains 
unlict,  the  defendant  is  not  entitled  to  a  ver- 
4011  the  other  counts.     OiUta  v.  Croohi,  Dra. 

f iicre  there  are  several  issues  raised,  and  the 
iiitiff  iiiw  a  verdict  upon  the  whole  record,  it 
m  iKi  giHid  objection  to  his  recovery  that 
le  of  the  issues  should  have  been  found  for 
(emlant,  if  tiiere  be  sutticient  without  them  to 
iHirt  tile  vcrilict  and  they  be  not  material. 
Wv,  rjK-lO.  S.  257. 
«•!  .TO  in  an  action  on  the  statute  of  mainte- 
verdict  was  taken  upon  four  coants  of 
rdi'ciaratidU  for  the  plaintiff,  and  the  defen- 
moved  to  arrest  the  judgment  on  the 
nil  that  sonic  of  the  counts  were  bad,  the 
t  allowed  the  plaintiff  to  enter  the  verdict 
lone  count  of  the  declaration,  abandoning 
liest.  Beatlij  q.  t.  v.  CahiU,  2  Q.  B.  320. 
\  defendant  in  trespass  failing  upon  an  issue 
out  of  a  plea  of  liberum  tenementuin, 
nevertheless  consistently  hold  a  verdict 
I  another  issue  denying  the  close  to  be  the 
btiffs,    McNeil  v.  Train,  5,Q.  B.  91. 

^defendant  succeeding  on  a  plea  of  justifica- 

I  is  not  necessarily  entitled  to  a  verdict  on 
Igeneral  issue,    Scott  v.  Vance,  9  Q.  B.  613. 

Bible,  that  a  party  may  apply  his  verdict  to 

lerent  count  from  that  on  which  he  elected 
ke  it  at  the  trial,  where  the  evidence  given 

iMpport  such  count.    Ponton  v.  Mooiiie,  7  Q, 

7)1. 
mlile,  where  one  of  several  counts  is  defec- 

^and  a  general  verdict  is  rendered,  an  appli- 
1  to  restrict  tlie  verdict  to  the  gootl  counts, 
I  it  deiiends  on  the  application  of  the  evi- 
e  to  the  different  counts,- should  be  made  to 

Budge  who  tried  the  cause.  Manning  v, 
H^/rt/,,  3C.  P,  89. 

e  fifth  count  was  in  trespass  to  plaintiff's 
The  sixth  count  was  for  illegal  distress, 

fifth  count  defendant  plea<led,  not  guilty, 
the  goods  were  not  plaintiff's  and  that  he 
1  «iid  sold  them  to  satisfy  arrears  of  rent  ; 
')  the  sixth  count,  the  general  issue  by 

!  II  Geo.  II,  c,  19,  8,  2.     At  the  trial  th^8 

I's  evidence  shewed  that  the  seizure  and 
Wetred  to  was  for  a  distress  for  rent.  De- 
pt'i  counsel  contended  that  as  only  one 

!  iud  be«u  made  the  plaintiff  must  elect 


on  wliich  count  ho  would  go  to  the  jury,  Tlio 
judge  refused  to  comitcl  {ilaintitf  to  elect,  ))ut 
said  he  would  direct  the  jury  that  the  eviilnnco 
applied  more  to  the  sixth  count  than  the  '^iftli, 
after  which  the  plaintiff's  counsel,  in  addressing 
the  jury,  withdrew  the  sixth  count  from  their 
consideration.  The  juilgc  charged  the  jury  that 
the  evidence  given  applied  to  the  sixth  count ; 
and  that  they  shoultl  find  for  defendant  on  the 
tifth  count,  charging  them  as  if  both  counts  were 
Iwfore  them  for  their  consideration.  The  jury 
found  for  iil.aiiitiff  on  the  sixth  ccmiit  for  $l(K), 
and  ft  verdict  for  defendant  on  the  fifth  : — Held, 
that  the  plaintiff  could  not  withdraw  a  particular 
count  or  issue  from  the  consideration  of  the  jury, 
without  the  consent  of  defendant,  so  as  to  pre- 
vent them  giving  a  verdict  on  such  count,  and 
the  jury  in  this  case  should  have  been  directeil 
to  lind  tor  dulundant  on  the  sixth  count,  and  lliu 
case  left  to  them  on  the  evidence  on  the  fifth 
count.  But,  as  substantial  justice  was  done  by 
the  finding,  a  rule  for  a  new  triiil  was  refused  on 
that  ground,  but  granted  to  defendant,  as  he 
might  have  been  misled  by  the  ruling,  Ituthcen 
V.  Stinxon,  14  C,  P,  181, 

In  an  action  against  a  magistrate  for  wrongful 
arrest  and  imprisonment,  tlie  first  count  being 
in  trespass,  the  second  in  case  : — Held,  that  as 
only  one  wrong  was  complained  of  by  plaintiff, 
he  could  not  recover  on  the  two  separate  counts, 
but  must  elect  on  which  of  them  he  would  enter 
his  verdict.     Jfaacke  v.  Adanuton,  14  C,  P.  201, 

Plaintiff  having  declared  in  one  count  for  en- 
tering his  close,  and  there  destroying  his  mare, 
and  in  the  other  in  case  for  keeping  the  bull, 
which  had  done  the  injury,  knowing  his  vice, 
&c.,  and  having  recovered  a  general  verdict : — 
Held,  that  he  was  not  bound  to  elect  ujjon  which 
count  to  take  his  verdict,  Haacke  r,  Adar  ion, 
14  C,  P.  201,  remarked  upon,  Mamn  v,  Morunii, 
24  Q,  B,  328. 

AVhere  a  venlict  has  Ijeen  erroneously  entered 
on  one  count,  the  record  may  at  any  time  after- 
wards, by  leave  of  the  judge  who  tried  the  cause, 
be  altered  and  the  entry  thereof  made  on  an- 
other count.    M'jore  v.  Boytl  eta/.,  15  C,  P,  .513, 

A  general  vertlict  on  a  declaration  containing 
one  count  in  trespass  and  another  in  case,  is  not 
bad  in  law.  But  in  this  case,  the  court  being  of 
opinion  that  there  was  only  one  joint  cause  of 
action  against  the  defendants — that  is,  the  arrest 
— restricted  the  verdict  to  that  count,  Friel  v, 
Fenjumn  et  a!.,  15  C.  P.  584. 

Semble,  1,  That  if  it  liatl  appeared  that  defen- 
dant who  issued  the  warrant  was  liable  in  c-vac 
only,  and  malice  of  some  special  kind  personal 
to  himself,  in  which  his  co-defendant  was  not 
and  couUl  not  be  a  partaker,  had  lieen  proved,  a 
joint  action  would  not  lie  against  both  ;  2.  That 
one  defendant  might  havelieen  convicted  in  tres- 
pass and  the  other  in  case,     Ih. 

The  declaration  contained  throe  counts  ;  the 
first,  trespass  for  breaking  and  entering  plain- 
tiff's store  and  taking  his  goods  ;  second,  tres- 
pass to  plaintiff's  cattle,  goods,  fi.c,  ;  third,  case 
for  distraining  on  plaiutitfs  premises,  for  rent  due 
to  defendant  by  plaintiff's  immediate  landlord, 
goods  of  much  greater  value  than  the  amount  of 
rent,  kc,  : — Held,  that  the  plaintiff' was  not  bound 
to  elect  at  the  trial  upon  which  count  he  would 
go  to  the  jury,  although  the  three  counts  were 
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founiloil  on  ono  ami  tliu  Hiimo  wioiifj.     Lynch  v. 
Bkkle,  17  C.  P.  M'J. 

The  plaintiff  being  entitled  to  recover  on  a 
count  claiming  lifjiiiilateil  ilamngea  :— Ileltl,  tliat 
there  must  he  a  venlict  for  the  defumlant  on 
the  other  count,  on  which  the  jury  had  aaaeased 
the  actual  damage  sustained.  Mcl'hce  v.  WiUon, 
25  Q.  B.  1«9. 

Meld,  that  upon  the  evidence  given  in  this 
case,  a  jury  might  assess  several  damages  on 
each  of  the  three  counts  ;  the  first  two  being 
for  assault  and  imprisonment  on  different  days  ; 
and  the  third  for  malicious  prosecution.  Ajiple- 
ton  V.  Lfiipei;  20  C.  P.  1.38. 

Where  there  were  several  counts,  for  different 
causes  of  action,  on  whicli  tlie  jury  gave  separate 
damages,  but  the  verdict  was  entered  generally 
for  the  whole  amount  assessed,  the  court  con- 
firmed the  finding  as  to  the  counts  on  which  the 
plaintiff  was  entitled  to  recover,  and  directed  a 
new  trial  as  to  the  others.  Ainslin  v.  Jtai/,  21 
(J.  P.  152. 

Senilde,  per  Wilson,  J,,  that  a  defendant, 
tiiough  the  plaintiff  be  nonsuited  or  have  a  verdict 
against  him  on  tlie  other  issues,  may  have  his 
set-off  found  and  a  verdict  enteretl  for  it,  for  lie 
has  an  independent  riglit  to  judgment  for  his 
claim,  which  the  plaintiff  cannot  defeat  by  non- 
suit.   Piu-Hons  V.  (Jrahl),  31  (i.  B.  4.34. 

Tn  an  action  on  the  common  counts,  the  pleas 
of  nunquam  indeliitatus  and  payment  are  dis- 
tributive, and  a  verdict  may  lie  entered  on  these 
issues  for  so  mucli  of  the  amount  sued  for  as  the 
plaintiff  fails  to  recover.  Such  a  verdict  may 
not  be  proper  in  every  case.  Jn  this  case  the 
substantial  question  at  the  trial  was  the  plain- 
tiffs' right  to  a  sum  of  ^10,  which  the  jury 
found  for  defendants,  but  the  plaintiffs  had  a 
verdict  for  a  sum  of  $20,  which  defendants 
never  had  disputed,  and  had,  as  they  .asserted, 
unintentionally  on\itted  to  pay.  Under  these 
circumstances  the  verdict  was  entered  in  defen- 
dants' favour  for  the  residue.  Hope  et  ah  v. 
Stewart  et  at.,  35  Q.  B.  89. 

See  Demo  v.  Tait,  25  Q.  B.  188,  p.  3912. 


2.  Several  Defendants, 

The  plaintiffs  charged  the  defendants  upon  a 
joint  contract.  One  defendant  allowed  judgment 
by  default ;  the  plaintiffs  at  the  trial  got  a  ver- 
dict against  him,  and  elected  to  lie  nonsuited  as 
to  the  others  : — Held,  that  the  plaintiffs,  suing 
the  defendants  on  a  joint  contract,  could  not  have 
a  verdict  against  ono  and  be  nonsuited  as  to  the 
others,  and  that  the  verdict  must  be  set  aside. 
Tlie  Commercial  Bank  v.  Htujiies  et  al.,  3  Q.  B. 
361. 

Held,  that  a  nonsuit  as  to  some  of  the  defen- 
dants in  a  joint  action  of  assumpsit  is  a  nonsuit 
as  to  all,  and  a  verdict  returned  for  some  of  the 
defendants  is  null  and  void.  1  h. ;  S.  C  4  Q.  B.  167. 

On  a  plea  of  ne  unques  executors  by  two,  the 

Elaintiff  may  have  a  verdict  against  one  only. 
hrl  of  Elgin  v.  Slawson  et  al.,  10  Q.  B.  289. 

In  an  action  against  four,  the  declaration  stated 
that  defendants  were  proprietors  of  a  stage  coach 
for  carrying  paBsengers :  that  they  received  the 


ami  l,y  r,,,. 


plaintiff  as  a  passenger  for  rowan 
son  thereof  it  became  and  was  tliciV  (liitv  to 
duo  care  in  conveying  him  ;  yi^t  tlav'  iio'tr 
garding  their  duty,  dicl  not  us.;  ,lui;  I'uc  A,' 
Imt  by  reason  of  tlio  caruiuHsiifsH  and  iiniirmio' 
conduct  of  the  defendants,  by  tliuir  nuivimt  1  '^ 
was  thrown  off  and  injuro(l,  itu.  :— Held  tl ', 
upon  this  declaration  a  verdiut  might  lio  '.-iv','., 
against  tliree  of  tlio  defcudantrt,  and  for  tli' 
other.     (Junn  v.  Dichion  et  <il.,  \0i},  U,4(j|    '^ 

Semble,  per  Draper,  ('.  J.,  tliat  when  a  tnrt 
allegedis  the  non-performance  of  a  joint  (hitv  ui,! 
the  joint  duty  be  not  proved,  the  idaintitf'miKt  I 
fail  in  toto.      Wooiln  v.  The  .MunininiUhiuf  l|-,„/ 
worth  et  al.,  6  C.  P.  101.  '      ■>  J   '  "(• 

Held,  affirming  the  judgiiioiit  of  theQiu^nd 
Bench,  25  Q.  B.  20,  that  it  was  no  grotind  fi.rn 
new  trial  in  an  action  of  trt'spasM  against  t 
defendants,  that  the  jury  had  foniid  separ-.k' 1 
damages,  $800  against  one  dufcndant,  anil>40o| 
against  the  other.  Quaere,  jw  to  tliu  ]impir| 
mode  of  entering  judgment  on  such  vcnliit.I 
(JhissoUl  V.  Machtll  et  al.,  26  (J,  li.  Ai'l. 

3.  Seakil   Venliel. 

Hee  Donalilmm  v.  llaleij,  1,3  (J.  T.  S7 ,  ii,  ioSj ; I 
Cfinipliell  V.  Linton,  27  (■}.  H.  '.W.i,  \\.  ;j|i|i".'j 
Mvr»'  V    Thompson.  19  C.  P.  94,  p.  :!5Sl'.       'I 


4.  Mktahe,  InconsiMeneii,  or  mnif  nf  I'miii'miiiii 
in  lienileriiKi, 

Where  a  jury  found  a  verdict  for  the  )ilaintijj 
and  £5  damages,  with  a  condition  that  oac!i  partv 
should  pay  his  own  costs,  and  on  the  cmirt  liaviai 
refused  to  receive  this,  they  altered  it  to  a  verl 
diet  for  defendant  with  the  same  u<mditifin,  anii[ 
subsequently,  on  that  verdict  1  icing  refusal  alsol 
to  an  unconditional  verdict  for  defendant,  a  neiT 
trial  was  granted  without  costs.  ilcKm  r| 
Lyons,  6  O.  S.  507. 

Semble,  that  the  judge  m,iy  amend  a  venlicj 
with  tlio  assent  of  the  jury  at  any  time  Ix-fr* 
they  are  discharged.     Jordan  v.  Man,  ■( 
B.  53. 

Application  for  leave  to  file  a  qui  tarn  infori 
tion  against  a  judge  of  a  recorder's  court,  \\\» 
the  ground  thivt  he  had  falsified  the  reconisti 
the  court,  and  maliciously  condemned  the  a 
cant  as  guilty  of  a  felony  upon  the  venlicM 
his  peers,  when,  as  alleged,  no  verdict  wliateve 
was  found  by  the  jury.    The  facts  to  i 
the  application  were,  that  the  jnry  cnmeinlj 
court  to  render  their  verdict,  and  the  forem 
pronounced  a  verdict  of  guilty.    The  counsel  \^ 
the  accused  then  questioned  (not  through  t 
court)  some  of  the  jury  as  to  the  gromiilso 
tlieir  verdict,  when  one  of  them  statcil  tht  1 
did  not  concur  in  the  verdict.    The  .ittsntimij 
the  court  was  not  drawn  to  this  disseut,  mi 
it  appear  they  were  aware  of  it.    A  venlict  ^ 
guilty  was  recorded  by  the  iiresidinj;  jmlj 
and  when  formally  read  to  the  jury  hy  t 
no  objection  was  made.     The  court  refuM  tl| 
information.     Refma  v.  Ford,  3  C.  P.  * 

On  an  indictment  for  nuisance  in  obstrncta 
a  highway,  judgment  had  been  arresteil ) 
second  trial  had,  in  order  to  taije  theccinionj 
the  jury  on  a  particular  question  wbict  ^ 
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„„rt  tbouglit  material.  Tlio  jury  upcii  tho 
Diiil  trial  fiiuiiil  li  ycuurftl  vunliot  of  ac(iiuttiil 
Intlmt  imswuriiig  »uuh  .lueation,  which  wii8 
intaitte.!  to  tliom  by  the  judge.  The  indict- 
lit  iiiul  not  liei'ii  removed  by  uertiornri.aiul  ;— 
'h4,1  tknifoie,  timt  this  court  could  not  iiitcr- 
Ll'iy  "tayiiiK  tl'«  ""try  of  judgment  until  a 
L  iuJietiiifnt  could  be  preferred.  Senible, 
thit  tho  jury  ''•"•  "  '■'«''*  *"  '""^  generally  as 
S  ,11,1.    ii/'''''   V.   Spau-e  H   al.,    lli  CM5. 

511). 
Hfld  that  wluM-c  by  mistake  a  verdict  for  a 

I  ctrtiiiiaiunxn'  is  entered  on  tho  record,  and  the 
foreman  of  the  jury,  before  the  jury  separate  or 
leave  the  box,  points  out  the  error,  the  judge  is 

I  milt  ill  erasing  the  entry  and  making  in  lieu 
ttiereof  anotlier  tn  which  the  jury  have  assented 
as  Wing  their  verdict.     Moure  y,  Boytl  et  (il.,  15 

I C.  P.  313. 

The  jury  were  told  that  tho  testimony  of 
[the  priitoiier'a  accomplices  was  not  sufficiently 
Icnrrdlwrateil  to  warrant  a  conviction,  whereuixtn 
[tliej ciiiie  into  court  stating  that  they  thought 
[th«pri8uner  guilty,  but  that  he  ought  not  to  bo 
Iwnvieted  uiKin  the  evidence.  They  were  then 
Llil  that  they  ought  to  acquit,  but  after  a  short 
[interval  they  returned  a  verdict  of  guilty.  Be- 
Ifore  rccurdiug  their  tiiuling,  the  presiding  judge 
IrecdUimemleiT  thenmot to  con victon the  evidence, 
liayiiig  however,  they  coulil  do  so  if  they  thought 
Lriiiier ;  anil  they  nevertheless  adhered  to  their 
IvtriHut:— Held.noground  for  anew  trial,  for  there 
|vu  neither  error  nor  misconduct  in  fact  or  in 
law,  in  either  of  which  cases  only  the  statute 
bte'nik'd  that  the  court  might  interfere  by  grant- 
ing a  new  trial.    Jicyina  v.  Seddont,  Ki  C.  V.  389. 

1  an  action  on  a  policy  for  .$1,800,  upon  goods 
Wiicii  the  insured  at  the  time  of  insuring  esti- 
tateil  at  a  cash  value  of  §4,500,  the  jury  were 
bkeil,  among  other  nuestions,  "  Did  T.  (the  in- 
Brcilj  reasonably  and.ictually  believe  that  such 
(tuck  in  trade  was  then  of  the  fair  value  of  ^,500." 
Jhey answered  :  "We  cannot  believe  that  he 
luulil  think  such  a  thing  ;"  but  said,  wheu  they 
uiiieil  in  their  answers,  that  they  wished  the 
ut  to  he  entered  for -^1,200,  which  they 
1  to  be  the  loss  sustained  : — Held,  that  on 
lis  tiniling  defendants  were  entitled  to  succeed  ; 
(111  a  nonsuit  was  ordered.  Neioton  v.  Gore 
pnd  Mutual  Fire  Ins.  Co.,  33  Q.  B.  92. 

^  The  learned  judge  at  the  trial,  under  37  Vict. 

",  3. 32,  0.,  submitted  certain  questions  to  the 

hut  they  left  one  unanswered,  which  he 

temcd  so  material  that  he  was  not  able  to  enter 

ivenlict,  and  discharged  the  jury  : — Held,  that 

court  could  not  enter  a  nonsuit,  under  34 

pet.  c,  12  s.  10,  0.,  nnd  that  sec.  33  of  37  Vict. 

I,  would   not   apply,    for    there  was    no 

■diet  to  move  against.     The  point  being  new, 

e rule  was  discharged  without  costs.     Arm- 

muj\:  Stewart.  2SV.  P.  45. 

The  verdict  not  having  lieen  endorsed  on  an 
Icecopy  of  tho  order  of  interjileader,  but  on 
I  record  only,  the  supposed  irregularity  was 
Id  to  be  inuuaterial.  Gourlai/  v.  JiKjram,  2 
iy.t'hamb.  309-Mowat. 

sto  granting  new  trial  on  such  grounds— See 
^'ewTkial,"1I.  lli(c)p.  2581. 

B  McEdwanh  v.  Palmer,  2  App.  R.  439,  p. 

Sec,  also,  previous  sub-head,  I.  3. 


5.   Verdkt  Snliji'ct  to  the  Opinion  of  the  Court, 

Where  a  verdict  was  rendered  for  the  plaintitT 
in  ejectment,  subject  to  points  reserveil,  und 
without  any  argument  of  the  points  the  plain- 
till'  entereil  jmlgment  and  took  possession  of  the 
land  in  dispute,  the  court  refused  to  interfere 
and  set  the  judgment  aside  after  a  lapse  of  more 
than  two  years.  J)oe  Mijern  v.  Tolinini,  1  (2. 
H.  520.— P.  t'.— Hagerman. 

A  verdict  c.innot  be  taken  subject  to  the  opin- 
ion of  the  court  without  the  consent  of  both 
parties.  In  this  case  thu  plaintitl'  sued  on  a 
replevin  bond,  given  for  a  vessel,  and  the  defen- 
dant pleaded  that  he  had  prosecuted  the  action 
without  delay.  The  judge  directed  the  jury  that 
on  the  evidence  there  was  delay,  and  to  find  for 
the  plaintiff,  and  he  asked  them  to  find  separ- 
ately the  value  of  the  vessel  and  its  earnings. 
A  verdict  in  accordance  with  this  direction  was 
then  taken,  subject  to  tho  opinion  of  tho  court 
as  to  thu  true  measure  of  damages.  Defendant's 
counsel,  not  having  assented  to  this  course, 
moved  against  the  verdict,  and  declined  to  arguo 
the  case  when  set  down  on  the  paper  by  tho 
plaintiff: — Held,  that  tho  veidict  must  be  set 
aside,  and  that  no  judgment  could  be  given  on 
tho  special  case,     liktcher  v.  Burn,  24  Q.  B.  124. 


C.  Reservation  of  Leave  to  More. 
[See  J{.  S.  0.  c.  SO,  s.  .i'SJ.] 

When  leave  had  been  reserved  to  defendant 
to  move  to  have  a  verdict  entered  for  him  on 
legal  objections  taken,  and  the  jury  not  being 
able  to  agree  were  discharged,  he  could  not  make 
tho  motion.  McGnire  v.  Laintj.  19  Q.  IJ.  508. 
But,  see  now,  K.  S.  O.  c.  50,  s.  290. 

A  rule  nisi  was  made  absolute  to  enter  a  ver- 
dict for  plaintiff,  although  defendant  had  not 
assented  to  any  leave  being  reserved  to  move. 
On  appeal  this  court  directed  the  rule  absolute 
to  be  discharged,  leaving  it  to  the  court  below 
to  dispose  of  the  application  for  new  trial,  the 
other  alternative  of  the  rule  nisi.  Ball  v. 
Sprunij,  24  Q.  B.  422, 

Where  leave  was  reserved  at  the  trial  to  move 
to  set  aside  the  verdict  and  enter  a  verdict  for 
the  plaintiff : — Held,  that  the  Court  of  Appeal 
could  order  such  verdict  to  be  entered,  Her- 
bert V.  Park  el  al..  25  C,  P.  57. 

37  Vict.  c.  7,  8.  33,  O.  (A.  J.  Act,  1874)  does  not 
empower  a  court  to  enter  a  nonsuit  or  verdict, 
except  in  cases  where  before  the  act  the  court 
would  have  done  so  on  leave  reserved.  Contra, 
where  the  trial  is  before  a  judge  without  a  jury, 
33  Vict.  e.  7,  s.  (J,  0.  Hwjhe»  v.  The  Canada 
P.  L.  d.'  ,S'.  Society,  39  Q.  B,  221.  SeeArmstromj 
V.  Stewart,  28  C,  P.  45,  p.  3909. 

The  learned  judge,  who  tried  the  case  without 
a  jury,  really  found  a  verdict  for  the  defendant, 
as  appeared  from  his  notes,  but  a  nonsuit  was 
entered.  The  Common  Pleas  made  a  rule  abso- 
lute to  enter  a  verdict  for  the  plaintiff',  although 
no  leave  was  reserved,  and  no  consent  was  given  : 
— Hehl,  that  the  Court  of  Appeal  had  power  to 
correct  the  entry  by  the  judge's  notes,  or  vary 
the  rule.     McMwarils  v.  Palmer,  2  App.  R.  439. 

Quwre,  whether  after  verdict  for  the  crown  on 
an  indictment  tried  on  the  civil  side,  the  verdict 
can  be  entered  for  defendant  on  leave  reserved. 
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Jlfi/ina  V.  FitmnaUl,  39  ().  H.  '-'1)7. 
S  >o,  rUo,   Moorf  V.   Connfclicuf  Mutual  lAi'r 
;«/».  Co.,  41  Q.  B.  407,  3  App.  H.  2.m 

7.   Olhrr  rmtf/i, 

Vonliut  taken  Hubjuot  t<i  rtifvrt^nct)  wliii^li 
provcH  aliortivu.  Motiitii  to  Hot  luiilu  vonlict 
Heo  Afiiulnon  v.  Ki/ir,  0  Q,  H.  470  i  Killi/  v. 
Jhndn-Mm,  3  P.  K.  108.     Q.  B. 

Oil  error  from  the  C'ounty  t'onrt,  it  (ippenreil 
by  the  record  that  after  isiue  joinoil  a  veil.  fuu. 
was  awanleil,  and  ttien  tliu  poBtea  stated  an 
a^ecinent  by  the  parties  to  leave  the  case  to  the 
Judge,  the  decision  to  )>e  looked  upon  as  the  ver- 
dict of  jury.  Afterwards  it  was  entered  that 
"the  said  judge  has  dutermined,  and  the  court 
is  of  the  opinion  and  has  ordered,"  that  the  de- 
fendant should  pay  to  the  plaintiff  a  sum  nanietl, 
Then  followed  an  entry  of  jud({inent  for  that 
sunt  and  costs  :— Held,  that  the  judgment  was 
erroneous,  for  no  venlict  was  directed  or  entered 
to  support  it.  Quii>re,  whether  the  judge  could 
direct  a  verdict.     Jones  v.  Smith,  '23  i),.  B.  48.'). 

Tlie  trial  of  an  action  for  blander  having  been 
concluded,  the  court  a<Ijourned  at  ft  p.  ni.,  botli 
parties  agreeing  to  a  sealed  verdict.  A  sealed 
envelope  was  left  with  the  sherifi''s  ottiecr  for 
the  judge,  with  a  paper  enclosed,  signed  by  all 
the  jury,  directing  that  the  defendant  should 
"pay  the  sum  of  #1  damages  and  the  coats  of 
the  suit "  ; — Held,  that  on  this  Ijeing  oiMjiied  in 
court  by  the  judge  next  morning,  the  jurv  should 
have  been  calletl  together,  as  the  plaintifl's 
counsel  required,  to  assent  to  the  verdict,  and 
have  it  recorded  ;  and  it  having  been  simply  en- 
dorsed on  the  record  as  written,  a  new  trial  was 
onlered  without  costs.  Held,  also,  that  tlie 
jury  had  no  power  to  give  costs  by  their  verdict. 
Cainphell  v.  Lhiton,  27  Q.  B.  5()3. 

In  this  case  the  verdict,  though  irregularly 
obtained,  was  set  aside  without  costs,  as  defen- 
dant's attorney  had  not  raised  the  objection 
upon  which  the  verdict  was  set  aside  until  after 
it  had  been  obtained,  and  his  conduct  was  want- 
ing in  candour  in  not  drawing  attention  to  such 
objections  to  the  procedure  as  he  intended  to 
insist  upon  until  tiie  day  before  the  trial,  al- 
though he  might  have  done  so  some  two  months 
before.     Cuahman  et  al.  v.  Heid,  20  C.  P.  147. 

By  a  verbal  a^eement  made  by  counsel  at 
Nisi  Prius,  a  verdict  was  to  be  entered  for  the 
plaintiff  for  a  named  amount,  the  defendant  to 
pay  in  addition  certain  chancery  cohcei  arising 
out  of  the  same  transaction.  Before,  hoi>"ver, 
the  verdict  was  rendered,  the  dcrnudiiol's  :jun- 
sel,  on  ))eing  informed  by  his  ciiciit  t)ii>t  he 
would  not  agree  to  pay  these  cost«i,  < c)  udiated 
the  agreement,  so  far  as  such  ccutij  v.  ere  con- 
cerned :— Held,  that  the  defendant  was  entitled 
before  the  verdict  was  recovered  to  so  repudiate, 
and  having  done  so  as  to  the  Chancery  costs,  the 
plaintiff,  having  taken  his  verdict  with  express 
notice  of  such  repudiation,  could  not  afterwards 
compel  defendant  to  carry  out  that  part  of  the 
agreement.    Brown  v.  Blackivell,  '26  C.  P.  43. 


II.  Trial  de  Novo. 

To  a  declaration  containing  six  counts,  each 
charging  defendant  with   having    accused  the 


.VjIjI 

plaintiff  of  misappropriation  „f  in„„ev.,.„, 
to  him  as  tnutee,  defumlant  ipl.a.|,.,[',"'"''M 
only;  and  the  jury  gave  a  «it,..r,.i  ■' :  P^ 
#400.  On  motion  for  a  now  triul  I,  ,"'"' 
tial  grounil  l)uinu  tiiat  tliu  vcnli,  t  wa," "*"' 
while  some  of  tlio  couiitH  w.r,.  ,|  .f  ^'"•^f'l, 
Mtld,  that  if  so,  tlu.  l.roiKT  .„„>,..  «";',"|,,  "^^ 
a  new  trial  but  a  triul  du  imvn,  >vlij 
ordered  on  motion  for  a  uvw  triul  •  i 
that  each  count  diHoloood  ii  Miilli,.i,.|,'t  "•  '"''' 
action,  for  in  each  the  di'fiinj.int  wn/i'i""*  "! 
with  a  mistluineanor,  within  th,-  "    ■  '.."">■'"• 


Ilutl„| 


Ih!,  s.  51,  and  thuru  wm  no  ii 
was  a  trust«u  as  alleged.  ). 
B.  188. 


I(  .1  <l( 


•'.  s.r 


■'>i,'i«tlat|„ 
V.  I  ail, -a  {^  I 


VK.S.SKl,.S. 
SW  Ship. 


VESTING  OUDKIis. 

.SVc  HALK  or  LaNU  IIV  OUI.KU  OK  TIIK  ('„|  ht 


VI KW. 

[Sm  /.'.  .9.  0.  c.  4S,  „A.  l,x-l.u.\ 

See  Wulder  v.  ni{!(ralo  and  /Mr  Ilnrun  li  r.  I 
24  Q.  B.  520,  p.  2581.  '*■ 


VINDICTIVK  DAMAdlvS. 
See  Damaoes,  p.  <Ji)o. 


VOLUNTARY  C'ONVEYAXCKS, 

I.    (iKNEKALLV,  3912. 

II.  As  AcjAiNST  CREidroHs— .SVf  RANKRrntJ 
AND    Insolvencv— Fhauuilent  (.'(J 

VEYANCE8. 

[See  B.  S.  0.  c.  <Jo,  k.  11,  u.\ 


I.  Oenebally, 

A  deetl  purporting  to  be  a  deed  of  Iwrgaiui 
sale,  but  containing  no  statement  uf  m\iM 
tion,  pecuniary  or  otherwise,  and  iiosuliitiei 
proof  of  consideration  given  aliumle,  heiil  ruii 
in  law  against  a  bon.l  tide  purchotier  for  rilue  { 
sheriff's  sale,  under  judgment  and  etecutio 
although  the  jury  had  by  their  verdict  negttin 
any  fraud  in  the  deed  expressing  no  conddeii 
tion.     Doe  d.  Proudfoot  v.  AlrCnie,  6  0.  S,  f 

A.  conveys  land  without  consideration  to ! 

W.,  who  remains  in  possessiun  someyeani 

leaves.     A.  subsequently  conveys  to  T.  W„  ( 

value,  the  same  land.    In  an  action  fordowerlj 

the  widow  of  N.  W.  against  T.  W.-HelM 

the  first  deed  being  without  consideratiuo  i 

fraudulent  as  against  the  second,  and  M  i 

claim  for  dower  resting  upon  the  seisin  i  ' 
■  -        iifii. 


it  was  not  sustainable. 
P.  5-25, 


nilson  V.  H'itaJJ 


'  m 


VOLUNTARY  OONVEYANORfl. 


3014 


ii<'fmc.uty,cntn„t„J 
It  iil.'a.K.il  nnt  gailty  I 
a  KfiiiTiil  v(:r.li,t(',l 
L-w  tliill,  tlio,„l«u„. 
I  viT.lirt  wiwunitrul 

»    Wirr    ilcfc'tivi.  . 

-•rcc,iii»r  wiiiiMii„ti,i 

ih:w  triiil  ;  Imt  1,,1,|  I 

i»  Niillii'irht  m\m  ,,'(1 

I'ffliil.iiit  wim  ilmrj,,i| 

hill  till!  ('.  S.  y,{   ^  1 

•>l>l..l.U■;l>ill^th»tl„^ 
Difiiiv  V.  7'iii/,  atj  r 


HIP. 

OHDKUS. 

)K1>KU  UK  TIIK  Cut  KT, 


•:w. 


B  I)AMA(iES. 
(lES,  v.  il'JO. 


JONVKYANCKS, 

iroHS— "SVfRASKRrniJ 
<UY— Fkauuulent  iW 

c,  9J, ».  11,  U.\ 

fKUAU.Y. 

be  a  deed  of  krgaiui 
Btatemcnt  uf  cimsiilert 
urwise,  and  no  8utiii'ie|| 
{iven  nliuiule,  held  vui 
e  purcliwer  for  value  I 
udgment  and  executk 
jy  their  verdict  negatiti 
expressing  uo  coiuiJenj 
)t  V.  McCrae,  6  0.  S.  < 
;hout  consideration  to  1 
)088ession  some  yean  i 
tly  conveys  to  T.  W.,  it 
In  an  action  for  (lower  If 
igainstT.  W.-HeRtl 
rithout  consiilentimi  i 
the  second,  and  thit  t 
ig  upon  theseisiai  ' 

Wilmi  V.  irfa.1 


I  „„niii»rrv  "r  niii»lK;liav.i,"  ami  to  liii*  hiiii 
•>;*•;'  iXn-Uth:  -Meld  that  tho  widow'. 
Tte  WM  ""'  ''l-r'l»t''ly  dc.tt.r.uine.l    l.y  her 

C;So.f  the  estate.     W/.  v.  Am-A.  11 

.  till)  owii''' "f ''^'"'>  t'<">**'y«'>  part  (if  it  to 
k  .in  "imiui:"iuit  of  natural  hivo,"  the  «on 
'"'.'til  his  father  onelmlf  <if  tlie  produeu.  if 
tlaiuKd;  -Held,  that  thi-  wa«  a  valuable  en... 
iZim.  A.  Hfterwards  by  deed  eo.iveved  to 
Xr.  those  pieiuineH,  and  their  OMS.giiee  having 
imenced  ejectment  L.'s  widow  ..btained  ui. 
t'tion  aKaiMHt  the  aet.oi,  h.  »  widow 
Sviiw  ineanti.i.e  u.tern.arr.ed.  the  asmg.iee 
„,,,,!  to  dissolve.  urg.iiK  that  the  wi.l  w  « 
mIaU'  had  deteriiiiiied.ai.il  that  it  was  defea><i  hlv, 
uid  hml  been  defeated  by  the  toHtator's  sul.so- 
liit  transfer  for  value  under  'i7th  Kliz.  cap. 
■  hut  the  apiilieatiim  was,  under  the  cireuiii- 
;,!!  refused.   Ih.  See  also  .V.  C.  24  Q.  H.  :W1. 


1 


\t,m«i,  roll 


II. 
Itiiich  mil 


rti|iiirin«  iiumey,  mortgaged  land  to  R,  in 
I  for  £50,  to  enable  H.  to  iibtaiii  it  for  him, 
rtgftge  was  registereil  in  the  same  year. 
hiving  dime  nutliing,  (>.,  in  I85(i,  got  him  to 
,i.nthe  mortgage  to  H.,  who  paid  B.  ^2n,  jmt 
itctiil  to  register  the  assiunmeiit  until  18(>4. 
ilu.  iiieantiiiie  (>.  eonveyed,  for  val 


iiiiiu  B.,  for  a  nominal  consideration,  convey- 

liis  interest :  -Held,  that  the   mortgajje   to 

luiiig  voluntary,  was  void  under  the  '27  KHz.  c. 

M  against  the  conveyance  for  value  to  M.,  and 

nt  the  fact  of  its  being  first  registered  could 

itetfmt  its  validity  in  this  respect.     Mllkr  v. 

w,i//,  ii  y.  B.  ">!''. 

In  ejectment,  the  plaintiflf  claimed   under  a 
Ifwra  her  father,  made  in  184(1,  on  the  day 
r  her  marriage,  expressed  to  be  in  consiil- 
itiiin  of  uaturallove  and  affection,  and  of  £5, 
fee,  reserving,  however,  the  use  ami  occupa- 
of  the  premises  to  the  grantor  and  liis  wife 
iijj  their  lives  and  the  fife  of  the  survivor  ; 
(lu  wimlition  that  the  plaintiff  should  cause 
laiiil  to  be  properly  cultivated,  aiul  furnish  a 
[urtable  maintenance   and  support  to  the 
_itor  ami  his  wife  for  the  remainder  of  their 
ipective  lives ;  and  also  that,  after  their  do- 
im,  the  plaintiff  and  her  heirs  sliouhl  pay  to 
ih  (if  her  sisters  £25.     No  other  condition  was 
ed  except  as  above  expressed.     The  plaintiff 
her  husband  lived   with    her  father    and 
;her  on  the  land  for  several  j^ears,  but  separ- 
iu  ISS-l,  and  went  to  the  United  States,  hav- 
htd  constant  disagreements,  and  did  not  re- 
until  187f>.    In  18.54,  the  father  sold  and 
iveyed  the  land  for  value  to  the  defendant : — 
",  Wilson,  J.,  diss.,  that  the  deed  to  the 
itiff  must  be  regarded  as  a  voluntary  deed, 
being  no  binding  agreement  to  perform  the 
ition  as  to  maintenance,  &c.,  or  to  pay  the 
named  to  the  sisters  ;  and  that  it  was  there- 
void  under  the  27th  Eliz.  c.  4,  as  against 
defendant,  a  subsequent  purchaser  for  value, 
ih  with  notice.     Per  AVilson,  J.,  the  evi- 
ls to  whether  plaintiff  in  1854  abandoned 
jlud  and  all  claim  to  it,  or  only  during  the  life 
9  parents,  was  not  sufficient  to  warrant  the 
nee  of  abandonment.    Per  Harrison,  C.  J., 
conclusion  might  fairly  be  drawn  from  it. 
31  Vict.  0.  9,  0.,  did  not  apply  to  the  cose, 
'^"■it's  deed  having  been  ootained  before 


28th   F.'bruary,  18(18.      Dfiiiorenf  v.  Milln;  42 
il  H.  5(1. 

.\  vendee  of  the  (Vown  tr.viiferred  his  inter 
est,  bv  way  of  mortgage  to  a  itersoii  who  Un>k 
iNiiidndi!.  Afterwards  the  vumiee  made  a seconil 
aNHigiiii.e..t  for  a  i.iiminal  (-onsiileration  of  £200, 
but  no  money  in  fiu't  jiaHstid,  the  coiisidMratioii 
meiitioiivd  liei.ig  ititeiided  to  cover  what  the  an* 
sigiiee  would  have  to  pay  the  government  for  the 
balance  due  on  the  contract  with  their  vendee. 
(Ill  a  bill  tiled  by  the  mortgagee  to  sot  the  second 
conveyaiieu  asidu :  -  Held,  that  aa  against  the 
plaintiff  the  secoml  deed  was  voluntary ;  anil 
even  if  it  had  ^leeii  under  the  statute  reitulatiiig 
the  sale  of  ( Irowii  laiidH.  it  wouhl  not  have  pro- 
vailed  against  the  ]>rior  incuinbraiico  of  the 
plttiiitifF.     (lamitle  v.  Kiiuj,  '2  Chy.  073. 

Where  there  are  two  voluntary  settlementa, 
the  court  will,  at  the  suit  of  those  interostetl 
under  the  first,  set  aside  the  second  ;  and  it  it 
no  objection  to  relief  in  such  a  case  that  courts 
of  law  wouhl  give  effect  to  the  first  against  the 
second,     llomlimj  v.  I'oole,  i  C'hy.  G8S. 

A  voluntary  grantor  of  real  estate  is  not 
chargeable,  at  tlio  suit  of  the  objects  of  liiH 
bounty,  for  rents  of  such  estate  subsequently 
received  by  him,  or  which  but  for  his  neglect 
might  have  been  so  received.  MitehrUv,  Uitchey, 
11  Chy.  511. 

A  deed  having  been  executed  by  a  husband 
and  wife  under  such  circumstances  as  to  make 
the  conveyance  voluntary,  the  court  held  that 
the  onus  was  on  the  grantee,  of  proving  that  the 
grantors  understoiul  the  nature  and  effect  of  the 
deed  ;  and  as  it  did  not  appear  to  have  lieen  ex- 
plained before  being  executed,  the  deed  was 
iield  invalid.  Fmnfr  v.  liotlney,  1*2  Chy.  154 ; 
afhrmiiig  .S'.  C,  11  Chy.  42(5. 

As  against  a  purchaser  for  value,  a  voluntary 
deed,  though  registered,  is  void ;  and  as  this 
objection  will  avail  the  purchaser  in  any  proceed- 
ing adopted  either  by  or  against  him,  the  Court 
of  Chancery  will  not  interfere  to  remove  the 
registration  of  the  void  deed  as  a  cloud  on  tlie 
title.     Biirlutmn  v.  CampMl,  14  Chy.  103. 

The  looatee  of  lands  of  the  Crown  executed  a 
Ixuid  in  favour  of  one  of  his  sons  for  the  convey* 
ance  of  fifty  acres  of  hi.*)  land,  for  the  purpose  o( 
procuring  his  marriage  with  a  particular  person, 
which,  however,  never  took  place,  and  the  son 
afterwards  married  another  woman,  having,  in 
the  meantime,  been  allowed  to  retain  possession 
of  the  )>oiul.  The  father  subsequently  conveyed 
to  another  son  for  value,  but  who  had  notice  of 
the  existence  of  the  bond ;  and  he  applied  for 
and  obtained  the  Crown  patent  for  the  land,  and 
having  refused  to  recognise  the  right  of  his 
brother  under  the  bond,  a  bill  was  fikd  to  com- 
pel the  specific  performtmce  of  the  agreement 
contained  therein  : — Held,  that  as  against  a  pur- 
chaser for  value  the  bond  was  volnntary  and 
could  not  be  enforced.  Osborne  v.  Oibame,  5 
Chy.  619. 

When  a  debtor  makes  a  voluntary  settlement 
which  is  void  as  against  creditors,  the  grantee  is 
not  entitled,  as  being  in  effect  a  surety  for  tho 
debt,  to  hold  the  property  exonerated  from  the 
debt,  in  consequence  of  time  being  given  to  the 
debtor,  or  of  any  like  transaction  that  would  free 
a  surety  from  his  liability  in  ordinary  cases  of 
suretyship.     King  v.  KecUintj,  12  Chy.  29. 
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A  solo  at  an  uiulor  value  co  a  person  nnder 
whose  influence  the  grantor  is,  is  as  objectionahle 
08  a  gift  would  be  undir  like  circunistanoes. 
Mason  v.  Seney,  VI  VA\y.  \AX 

A  deed  of  gift  void  against  the  grantor  may  he 
set  aside  at  the  uiatanee  of  his  heirs  after  his 
death.     JJuwsoii  v.  Dawson,  12Chy.  278. 

An  agreement  may  be  allowed  to  stand, 
Miough  a  voluntary  deed  arising  out  of  it  may  be 
sot  asicbi.      P'  h-Hucmier  v.  Jiurton,  12  Chy.  5(>9. 

A  voluntary  bond  to  a  charity,  purporting  to 
bind  the  obligor  and  his  heirs,  and  payable  six 
months  after  the  o]>li|;or'8  death,  caiuiot  be  en- 
forced against  the  obligor's  lands.  A  ndevsuii  v. 
J'aine,  14  Chy.  110. 

A  mining  lease  for  90  years  contained  pro- 
visions eniujling  the  lessor  to  demand,  at  his 
option,  a  royalty  upon  the  proceeds  of  the  mines, 
or  $4,000  in  lieu  of  such  royalty  ;  the  lessor  ha(l 
not  exercised  such  option  :— Held,  that  the  lessee 
was  a  purchaser  for  value,  and  that  a  prior  vol- 
untary conveyance  was  void  as  aganist  him. 
C'wtlin  V.  Elmer,  16  Chy.  541. 

The  adniMiistratrix  of  a  mortgagee  executed  an 
instrument  purporting,  in  consideration  of  $1,  to 
assign  the  mortgage  to  tlie  plaintiff,  who  was 
her  brother,  and  nc  executed  a  bond  binding  him 
to  pay  her  onu-lialf  of  the  mortgage  money  as 
received  ; — Held,  as  between  the  plaintiff  and 
the  mortgagor,  that  this  was  a  valid  assignment, 
being  for  consideration  and  not  a  gift.  Sinclair 
V.  JJewar,  17  Chy.  ()21. 

The  Voluntary  Conveyances  Act,  1868,  .31  Vict, 
c.  9,  0. ,  gives  effect  as  against  suV)se(iuent  pur- 
chasei-8  to  i)rior  voluntary  conveyances  executed 
in  good  faitli,  and  to  them  only  ;  and  a  voluntary 
conveyance  to  a  wife  for  tlie  purpose  of  protect- 
ing property  from  creditors,  was  held  not  to  be 
good  against  a  subscijucnt  mortgage  to  a  credi- 
tor.    UichanUon  v.  ArmiUtije,  18  Chy,  512. 

A.  gave  a  voluntary  bond  to  B.  for  £5,000, 
and  r.  few  days  afterwards  a  like  boiul  to  0.  ; 
neither  was  given  for  any  fraudulent  purpose. 
C.  recovered  judgment  on  the  second  bond  ;  and 
the  obligor  had  not  property  enough  to  pay  Iwth 
bonds  : — Held,  that  B.,  whose  Iwnd  was  prior  in 
date,  hotl  no  ecjuity  to  restrain  proceedings  by  C 
to  enforce  the  judgment  recovered ;  nor  to 
set  aside  a  conveyance  made  by  A.  of  land  of  less 
value  than  the  judgment,  and  which  C.  had  ac- 
cepted in  discharge  thereof.  Newenham  v. 
Mountcaahd,  19  Chy.  5.S0. 

If  a  minor  fraudulently  represents  himself  to 
be  of  age,  for  the  purpose  of  effecting  a  loan  of 
money,  he  will  not  be  perinitte<'.  afterwards  to 
Get  up  the  fact  of  his  infancy  as  a  defence  to  a 
suit  to  enforce  payment  of  a  security  created  by 
him  on  effecting  such  loan.  Ooyer  v.  Morritton, 
26  Chy.  69. 

The  owner  of  real  estate,  six  months  before 
attaining  majority,  applied  to  effect  a  loan  on 
the  security  thereof,  alleging  in  answer  to  a 
question,  that  he  was  then  of  full  age.  A  mort- 
gage was  accordingly  executed  and  the  money 
advanced  ;  this  the  mortgagor  expended  in  the 
purchase  of  other  lan>ls,  which,  together  with  the 
land  so  mortgaged,  he,  on  the  day  after  he  attain- 
ed twenty-one,  conveyed  to  his  mother  for  a 
nominal  consideration  ;— Held,  that  the  minority 


■^M 


of  the  mortgagor  could  not  V  sut  m  i„  a,i,„ ,  , 
a  bill  to  enforce  payment  of  tliu  iiiurti-ai,,. 
the  same  remainecl  a  valid  and  sulmistii, ,  ,1' 
upon  tlie  Land  hehl  by  his  grantou.    U,  ^  ^  ''^'" 

Sec,  also,  "Fuaudui.ent  Conveyanh," 
p.  1598.  ^^' 


YOLUNTEKll. 
The  court  will  not,  in  favour  of  a  vciimtecr  I 
order  the  due  execution  ol  iin  iiiHtrumeiit  inf,,  f 
nially  executed,  although  the  reliuf  woulilU 
granted  in  favour  of  a  purchaser  for  vil,,  I 
%,ss  V.  Fox,  13  Chy.  083.  "'"^1 


VOTERS  AND  VOTERS'  UsT. 
See  Okiminal  Law— Mi  niciivvi.  ('o)!i'(iK.vT.„yd 

— I'AKI.l.VMKNr, 


WA(!EIl. 

iSVc  (iAMI.N(i, 


WA(iE.S. 

Se.e  Mastkh  AM)  Skkvant. 


I. 


IT. 


III. 


WAIVER. 
OfOiukitions  to  'I'iti.i'.on  SalkofUsJ 

UV  AC'CKI'TANCK  OT  TnLE— .S'ff  SuEO( 

Land,  p.  3398-9. 

Ok  Notick  ok  DrsiioNnrit — SVcBili.^o^ 
ExciiANiiK  and  PkomissiikyXoto. 

Ok  CoNniTioNS  in  roi,RiKs-,Vff  i.nsh 

ANCK. 

IV.  Or  Lien— .S"?*'  Lien. 

V.  Ok   Objeotions  at  TKiALs-.9re  .Vr 

Trial 
VI,  EHTori'Ei,— .9ce  EsTorrEi. 

VII.  Bv  Laches— iSfe  Laches, 

VIII.  Ok  Forkeiture  ok  Leases— i9fc Li.vd| 
LORD  AND  Tenant. 

IX.  Ok  Irrecuti.ar  Sehvrk  ufWrits-^ 
Practice  at  Law. 

X.  Ok  Irregularity    in  Lk(ial  Pr(OT< 

INII.S. 

1 .  Of  Pkailiniis—See  Pleading  at  Ld 

2.  0/  Ordem—See  PitAcncK  at  L(W, 

3.  Of  Noticn  of  Triiil-Sef  Tkial 

4.  0/  Other  Proci'fdiiKjs-Sn'  I'raitiiI 

AT  Law. 

Of  objections  to  witness,  hy  afterwanls  ciUi 
him.     Hall  v.  Shannon,  E.  T.,  2  Vict. 

Of  delay  in  delivering  jiartiuulars  of  set  af  j 
not  refusing  to  receive  thuiii,    McLMu  v, 
Mamu,  1  Q.  B.  271. 
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:nt  CoNVEVAScts,"  11, 


VOTKKS'  LIST. 


ESTOVVKI- 

SVe  Lachks. 

KE  OF    LKASES-&C  Li>llj 
KNANT. 

Sekvu'E  UK  Writs-.S^ 
■I'  Law. 

irv      IS    LK(iAL  I'RIICBJ 

(/d— .Sep  I'LEAUiNO  AT  Lai 
-See.  ruACTicE  at  Uw. 
3/  Trud-Set  Tkiai. 


tntiss,  l)yafterwanlK»lli| 
on,  K.  T.,  2  Vict. 
jic  particulars  of  sctolj 
re  them,    ilcLMmw* 


nfnnlcrfor  particulftrs,  by  giving  notice  to 

fJ,!^C.  L(.'iw>"l>--M"''"''"»- 

Mf  form  objections,  l.y  giving  cognovit.  Doe 
i  aI;"v,  SdU  <J  (i.  B.  180. 

Of  nbiections  to  want  of  sinnlitcr  l)y  giving 

tic,,  of  trial.  ArchihaUl  v.  Cameron,  I  I'.  R. 
LIS.-l'.  C.  -Hums. 

„(  nmissiim  t<»  ''I'-'  ""^  ileclaratioii  after  rc' 


to  trial 


„„vd  of  caao  by  certiorari,   by  g..iiig 
liithont  olijcction.     /«''o/j  v.  Umml  I  rank  Ji. 

Of  ohiectioTLH  to  jiulginent  signed  after  such 
tieraov.ll  without  ai.pearanco  by  defendant,  by 
iLvini!  against  the  judgment  on  other  grounds. 
\T2i  V.    a>;,ml    Tnwk  li.    Co.,    17   q.   B. 


Of  order  to  set  aside  judgment  of  non  proa,  by 
lielav  in  taking  it  out.  Jln-r  v.  Dou,,l<u>,,A  V 
Y%W1.-C.  L.  Chaiiib.— Richards  ;   .S.  C,  2b 

J.  it,  Xil. 

of  irregularity  in  service,  byservice  of  ileinand. 

t(,<rp'iii''r  V.  Viti/  of  llamUto)!,  2  Chy.  Chanib. 

iJSi-  VaiiKonghnet. 

Of  irrregularity  in  service  by  admission,  of 

(rvice.     Ah'xiimlfr  v.  Watson,  1.3  L.  J.  N.  S. 

Ui-Cliy,  Chanib.— Stephens,  Rifrree. 

.klay  in  proceeding  on  bill,  by  liling  answer. 
« V.  IMijm,  7  I'.  R.  423.— Chy.  (.'liaiub.— 

141'lflWt. 

f  right  to  goods  sued  for,  by  suing  as  guardian 
qiUiutiff.    linrkir  v.  Tohor,  5  0.  S.  570. 

\  (If  rigiit  of  property  in  goods,  by  taking  and 
counting  note  for  purchase  money.  Miuion  et 
ly.llkkleetal,,  2  App.  R.  291. 

[of  right  to  apiily  for  appointment  of  next 
iciiil,  by  asking  for  time  to  answer.    Mallori/  v. 

falhPj,  13  L.  J.  N.  '.  82.— Chy.  Chamb.— 
lephcns,  Referee. 

lot  proof  nf  preliminary  proceedings  requirecl  to 
Ire  jurisilictioii,  by  going  to  trial  on  the  merits. 
pjmwEmri/,  7  1'.  R.  290.— C  L.  Chamb.— 
"  yiinc. 

[of  olijections  to  jurisdiction  on  appeal  to 
Vartcr  Sessions,  by  applying  to  postiiono.  In 
|.VyfMV.  iroHiiaroW,  23  Q.  B.  Gil. 

[Of  olijcctionsto  want  of  notice  to  appe.ar  bo- 
el'iuirt  of  Revision,  by  appearance.  Hei/hxi 
[  Tilt  Court  of  Jiemdon  of  Cornwall,  25  Q.  B. 

lot  right  of  allegi.vnce  by  crown,     lietfoh' v. 

(fii'/i,  %  Q.  B.  208. 

lot  remedy  by  specific  performance  by  siiijig 
MeAvoy  v.  Sinipmn,  (i  L.  J.  94. — Chy 

lot  right  to  prohibition,  by  not  objecting  at  the 
'    In  n  BurroweK,  18  C.  P.  493. 

trightlo  prohibition,  by  admitting  jurisdic- 

In  re  Cleijhoni  ami  JHili/e,  of  Coimfi/  Court 

EliihHal.,-1  L.  J.  N.  S.  133.— C.  L.  Chamb., 

^thards. 

i  right  to  notice   of  claim  to  goods  seized 
IcoUectorof  customs.    Dame\.  C' •hern/,  10 

".  314. 


By  landlord  of  right  to  rent  distrainrd  for,  by 
p''""""ding  under  power  of  attorney  from  tenant. 
Ti/rrrll  v.  None,  17  Chy.  394. 

Of  remedy  against  sherifF  for  escape  by  issuing 
ti.  fa.  //o.''kin  v.  liahidon,  1  Chy.  Chamb.  133. — 
Ksten. 

Of  insufliciency  of  sureties  in  bond  to  the 
sheriff,  by  taking  a.ssigninent  thereof.  A'cr"  et 
al.  V.  MeEwan,  27  CJ!.  B.  170;  S.  C,  12  C.  P. 
241. 

Of  objections  to  siibpo'iia,  by  attending  there- 
under. St  owl  v.  Colea.  3  Chy.  Chamb.  3()2.— 
'I'aylor,  Referee. 

Of  ol)jections  to  recognizance  o:.  apiHsal  to 
Sessions.  Reijina  v.  Croiieh,  35  Q.  B.  433. — 
Richards,  sitting  in  V.ication. 

Of  right  to  be  elected  owing  to  opponent's 
disiiualitication,  by  going  to  the  polls.  Reijina 
ex  ret.  Forwnnl  v.  Bettor,  4  P.  R.  197.— C.  L. 
Chamb. — J.  Wilson. 

Of  objections  to  misnomer  of  corporation  in 
by-law,  by  moving  against  it. 


rijial  Corjioratlon  of 


Finher  v.  Muni- 
Vaiiijhan,  10  Q.  B.  492. 


[  notice  of  distress. 
IB.  155. 


ShuUz  V.  Reddkk,  43 


Of  rules  of  Building  Societies  for  the  pay- 
ment of  tines  by  the  directors,  WiUon  v.  U/ijier 
Canada,  liuUilimj  Sociely,  12  Chy.  20(). 

Of  insulliciency  of  resolution  of  school  trustees 
reijuiring  in.)ney  for  schotd  purposes,  by  passing 
by-law  in  pursurvlico  thereof.  The.  Hoard  if 
Sehool  Trnnleenif  the  Ton'ii  of  Sanihrieh  and  the 
Corporation  ofSandiric/i,  23  Q,  B.  ()39. 

By  insolvent  of  deed  of  conii)osition  and 
discharge,  by  arbitration  on  plaintilf's  claim. 
J'hjijeon  v.  Martin,  25  C.  P.  233. 

Of  forfeiture  by  non-payment  of  instalment  on 
sale  of  land,  by  receipt  of  interest.  Barber  v. 
Allen,  6  C.  P.  329. 

Of  condition  requiring  the  approval  of  the 
court  to  sale,  by  ac(iuiuscing  in  procoetlings  to 
perfect  the  title.  McDonald  v.  d'arrett,  7  Chy. 
()0«. 

Of  condition  making  time  the  essence  of  the 
contract,  by  receipt  of  money  after  default. 
Demored  v.  llelnie,  22  t^hy.  433. 

By  purchasers  of  land  of  priority  over  judg- 
ment,    Mcihiextieu  V.  CamiMI,  8  Chy.  242. 

Of  oliif  ,.■.'■■•  ';)  title  by  taking  conveyance  or 
v'..r,iiig  (  idci  Hull  v.  Ifariier,  0  P.  R.  ,3(J.— 
Uby.  Chanib.  — Holniested,  Referee. 

if.  time   for  delivery  of   goods.     MoUon   v. 
.•i  ...///<»•«,  25  Q.  B.  4.57. 

Of  defect  in  title  to  certain  leases,  b^  ..ou 
rt  pudiating  of  bargain  after  discovering  it. 
i  alter  son  v.  Inrin,  2i  C.  P,  132. 

Of  inspection  of  timber  under  contract  of  lale. 
Aitcheson  V.  Cook,  37  Q.  B.  490. 

Of  time  i.;r  giving  security  i'l  iut^'-nle.v'i  r  by 
neglecting  to  appraise  tun  gojds.  Hlaek  v.  Keii- 
noils,  43  Q.  B.  398. 

Of  right  to  ecmsjlid'te  nio-'trn'^es,  1y  proving 
claim.  Ronn  v.  Steve-. *un  e,  at.,  7  ''.  K,  126.— 
Chy.  Chamb. — Proi' itoot. 


r 


sold 


WAHEttOUSEMEN  AND  WAREHOUSE  RECEIPTS 


WALL. 

Action  for  injury  canacd  by  negligently  allow- 
ing a  wall  to  remani  without  supimrt,  and  to  fall 
in  conseijucnce — See  Kinney  v.  Morley,  2  C.  P. 
226  ;  Mitchell  v.  Harper,  4  C.  P.  147. 


AVAR. 


Lawful  acts  of  war  against  a  belligerent,  can- 
not \ie  either  commenced  or  concluded  in  neutral 
territory.  In  re  Bur  ley,  1  L.  J.  N.  S.  .34 — 
C.  L.  Ghamb.  —  Draper,  Richards,  Hagarty, 
J.  Wilson. 


WAREHOUSEMEN  AND  WAREHOUSE 
RECEIPTS. 

L  Liability  of  Warehouskmen. 

L  Generally,  .3919. 

2.  Liability  as ,  Warehounemen  or  Common 
Carriers — See  Cakkiers— Railways 
AND  Railway  Comi'anies. 

IL  Lien  of  Warehousemen,  3919. 
in.  Warehouse  Receipts,  .3920. 
IV.  Delivery  of  Goods,  3922. 

V.  Miscellaneous  Cases,  3922. 

VI.  Warehouse  Receipts  as  Collateral 
Security  under  34  Vut.  c.  .5,  1).  and 
other  Statutes—  .SVc  Bills  ok  Lading 
AND  Warehouse  Receipts. 

VII.  Effect  of  Receipt  ok  (Joods  as  an  Es- 
toppel— iSee  Estoppel,  p.  12G8. 


I.  Liability  of  Warehousemen. 

1.  Generallv. 

A  warehouseman  receiving  goods  to  forward, 
discharges  himself  by  delivering  them  pro- 
iMjrly  mrected  to  the  master  of  a  vessel,  on 
iKtard  of  his  vessel  engaged  in  the  carrying  trade 
between  the  place  at  which  the  goods  were  re- 
ceived and  that  to  which  they  are  to  l>e  for- 
warded ;  and  averring  in  the  declaration  that  he 
received  the  goods  to  be  forwarded  by  him,  does 
not  charge  him  as  a  common  carrier.  Beckett  v, 
Urquhart,  1  Q.  B.  188. 


II.  Lien  of  Warehousemen. 

A  warehouseman  has  only  a  lien  on  the  pro- 
perty stored  for  the  storage  of  grain  in  his  ware- 
iiouse,  and  not  for  the  general  charges  thereon. 
Jienald  v.  Walker,  8  C.  P.  37. 

Held,  that  the  mere  fact  of  a  warehouseman 
who  has  a  lien  on  goods  for  a  certain  sum  for 
storage,  claiming  also  to  hold  them  for  an  unten- 
able claim  as  due  either  to  himself  or  a  third 
person,  does  not  dispense  with  a  tender  of  the 
sum  due,  and  amount  to  a  conversion,  unless  the 
evidence  fairly  warrants  the  conclusion  that  such 
tender  would  be  useless,  as  it  would  be  refused  ; 
and  that  in  this  case  the  evidence  set  out  in  the 
case  was  insufficient  for  that  punmse.  lAado  et 
al.  v.  MoTf/an  et  al.,  23  C.  P.  517. 


III.  Warehouse  Rkckipts. 
Defendants  gave  a  receipt  to  C   jj   .  ,, 
stating  that  they  had  recoive<l  in  store  anJ  I'i'A 
on  their  (C.  H.  &  Co.'s)  account  .Wl,,,     ^'  ' 
wheat.     Plaintiff  relying  uikmi  tliia  ami  th,  ' ' 
resentations  made  by  C.   H.  &  c,    ,„    t    !'' 
from  the  said  C.   H    &  Co.   the  ,np  ^J^J 
bushels  of  wheat,  and  took  an  assiLnimeiit  VtTl 
said  receipt  as  evidence  of  Ins  imrcliase  ai  i 
authority  to  defendants  to  dflivtr  the  'm,    T 
plaintiff.     In  fact,   however,   the  defend'anl^  f 
the  date  of  the  receipt  had  onlv  rvmv.^) 
270  bushels  on  account  of  C.  11.  &  (v      h'u 
1.  That  defendants  having  given  their  r>'     t! 
for  600  bushels  of  wheat  Mx-re  estoDpeil'fm  ' 
setting  up  that  they  hatl  not  at  the  date  the 
the  quantity  of  wheat  mentioned  therein  in  « 
forC.  H.  &Co.     2    Thatfromthecvidene 
was  to  be  assumed  that  the  defendants  tavc  th 
receipt  to  C.  H.  &  Co.  for  the  pur,.,,^  of 
abling  C.  H.  &  Co.  by  means  thereof  to  sell  tl 


amount  of  wheat  therein  mentioned  to  any  rZ 
son  to  whom  they  offered  the  same  for  sale  »ni 
thereby  sutlicieiit  privity  was  estahlishtd  I 
tween  plaintiff  and  ilefeiidanta  to  enalile  him 
sue  for  the  dam.ages  he  sustained  hy  reason 
their  (defendants')  false  re])resentiition  //,// 
v.  Sanson  etui,  II  C.  P.  (iO(i. 

The  defendants,  warehoiLsenien,  liohliiw  , 
tain  .;rain  for  one  M.,  gave  liiin  a  warehouse 
oeipt,  which  on  the  3rd  of  September,  he  emloi 
to  the  plaintiff,   who  had  pitrcha.sed  the  Kr? 
either  from  or  througli  him.     On  the  :'i''      v"-, 
tember,  the  sheriff  received  a  fi.  fa.  agai;,        '  *^ 
under  which  he  seized,  and  M.  Iiavii.g  n\\ 
22nd  made  a  V(dHnt.-->-y  rws-gnii  lent  in  insdlvt/i.yj 
tlie  sheriff  gav^j  .an  order  for  the  grain  t(i  tl 
assignee.     Tl.e  plaintiff  having  lir.mght  detini 
and  trover  a},aiiist  tlefcndants,  who  had  sliimi 
a  portion  of  /he  gr.ain  to  him  on  the  '.Mrd  Oct"! 
but  retainc'.  the  rest :— Held,  that  he  wm 
titled  tc  recover  :  that  the  gr.iin  pastsed  td 
plaintiff  b/  the  sale  ;  and  there  was  a  sutticiei 
change  of  ^"(ssession,  and  the  only  one  that  tl 
nature  of  tl  d  c"«e  permitted,   in  the  faet  tl 
upcm  and  a  ter  the  sale  the  defendants  helJtl 
grain  for  tl  ,e  plaititiff,  instead  of  for  M,,  nlm 
not  liimsel'.  in  actual  possession  when  he  wl 
Jiichardsoi  v.  Gray  et  al.,  29  Q.  B.  300. 

A  warehouse  ieceipt  described  the  ^m\i 
"40  bales  of  corks,"  not  distingiiishinj; them 
any  separate  marks  or  values.  .Soiiie  df  tbi 
were  taken  out  and  replaced  hy  otiiers,  It 
l)eared  that  the  bales  had  all  distiiijjniil 
marks,  and  were  of  varying  values,  some  t' 
that  of  others  : — Held,  that  the  receipt  oi 
extended  to  the  particular  bales  in  tiic  wi 
house  when  the  receipt  was  given,  and  dii 
cover  other  bales  which  cai?<e  ir.  afterwiinl!, 
lieu  of  those  taken  awav.  Llndu  d  ill.  v.  J/i 
ijan  et  at.,  23  C.  P.  517.' 

T.  &  T.  delivered,  subject  to  their  order,? 
hogs  to  the  plaintiti's,  with  a  re(|ue8t  tn  nol 
(!.  &  Co.  at  Windsor.     T.  &  T.  transmitted 
bills  of  lading  to  the MercliantH'  linnk  ntUim 
which  the  bank  on  receiving  payment  frmn  (I. 
Co. ,  but  not  till  then,  were  to  eiulorse  overlo 
&  Co.     O.  &  Co.,  with  knowledge  of  thete 
procured  the  plaintiffs'  station  agent  at  Win 
on  arrival  of  the  hogs  there,  to  deliver  up 
hogs  to  them,  but  on  the  express  agrtemeiif 
until  they  obtained  a  delivery  unlcr  In-A  Ij 
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WARllANT. 


r  .hevffonU  hoUl  the  same  for  the  plaiutiffs.    imrehaHor  had  ii 
(•     who  wei-o  curers  anil  packers  (it  pork,  :  Pronncinl  Ini. 
;■    , ',',"a  docr.mcnt  imrportiiig  to  be  a  ware- '  o.VJ. 


if' 

Lvup-r"'"; 

kiuse  veceipt  loi 
L(_V.,to 


purcliaHor  had  an  insurable  iiiterc-iit. 
r<.,  IS  Chy.  260  ;  S. 


3022 

/>'o.''  v.    ■/'/»• 

C.  If)  Chy. 


loij.s  received  iii  .store  from  H. 

,e  aeiivcicd  to  the  order  of  H.  &  Co., 

levty  stored  witli  (1.  it  Co.,  and 


jhiiiii"!,';"!^''" 

|),.   tlie  niaiia;,'cr   of  the    bank  of 


I     t  II     V  Co  s  elidorsciiiciit   enclo.sed  the 

jtlloHl  11.    "■  


''"'■t/''d"'ir\ViMdior,  together  with   a  ilr.ift  on 


Sec,  also.  r/<(/'/- v.  '/'/((   U'lsftrn   /ii.*uraiii'e  Co., 
•2.")  <^  H.  ■-'()!»,  p.   lS(t_»  ;   h'iliiln  !■/  ,il.  v.  Tlif  lintjal 

ciiiiiiiiiiiii  li.iiik;  -r,  <,>.  15.  ;{i(>,  p.  ;ks:{7. 


I\'.   l>Ki,ivi;r.v  OK  (Joons. 


jhdi  tl.  I'i'V  tlirougli^ 
,ii  said  hi 


The  ilclivcry  of  wari'lion-<c  receipts   for  flour, 
,111(1  of  or(lcr.s  therefore,  is  not  a  constructive  de- 
livery of  possession  of  tiie  tlour.       /'(<('/(/  v.  <.'««)'/-   ' 
('»«»(«//(,  ")  C.  1*.  IG.'t.     See   I'mii'/hmt   v.    Aiiili-r- 
.w«,  7  Q.B.  573,  ]).  It)7'-'. 

VlaintifVa  eoiitractcil  for  the  niaiiufactnrc  of  a 

(piality  of  glassware,  which,  tlioii;,di  invoiced  to 

and   ]>aid  for  by   p!:vi!itiil':i,    was  stored  with    a 

warehouseniau  as  tiic  goods  of  the  iiianufacturcrs, 

1  lived  the  pork  and  larii   iiiaue   Liiurciumi    who   iditained     waiilionse    rccciiits    for    them. 

tl  ither  liork  and  lard  in  their  factory.     Sub-  ,  'Pliese  receipts  were  tiansferretl  by  the  maiiufac- 

ntlvti.  it  Co.  delivered  to  tlie  defendant,  !  tm-ers  to  defendants,   as  cidlatcral  security   for 

,„  vvis  aware  id'  its  not  having  been  paid  for,  :  ,j,lv,iiices   made    to  tiicni  :  -  Held,    in   an  inter- 

"        Hiik  and  lard,  together  with  other  pork    pleader  to  try  the  riylit  to  the  goods,  that  there 

ami  so  mixed  as  aforesaid  as  to  be  un-    i,;i,l  i,,,t  hcfii  a  sutlicicnt  delivery  of  the  goods  to 

litiii'iusliulde  except    by  (J.  it  Co.   and   their,  p.i..,n  the  property  in  tlieiii  to  plaintill's,  and  that 

vii\U     'I'lie  plaiiilill's  claimed  the  said  pork  ■  deffnilants    were    therefore  entitle   to  succeed. 

'    ivd  so  made  from  the  hogs  obtained  from    (t'dirnns  il  hI.  v.  ('uitsuHi/iiUd    limd-  o/'  Ciiintilit, 

inJiiiititrs,  and  is.sned  writs  of  replevin  there- |  4.s  {).  J{.  ;{KS. 

At  the  time  of  the  issue  of  these  writs  the  ,       ^y,^^,^^  .^  „.arclionscnian   had  dcliv.;red  ware- 
irkomtimicd  so  mixed  with  the  other  pork,  :  j^^^^^^^  ^^^.  transfer  receipts  to  a  iiarty   for  100() 

,,lthcshmti;   neither  the  delendant  nor  his  ^,.j,.,,  -       -■  '        - 

ants  giving  him  any  assistance  in  distinguisli- 
t,  in  executing  ,.  ^,         ,  -•   ^uv 

|H,rk  not   the    pniduce    ot  ^the^^phmiW  ^.j^.^^   ^^^^   quantity    so    delivered    out 

' ""  "■"""    ""  '"  '        should  be  made  uii  by  other  tlour  to  be  brought 


,,ai,coniite.i,  ,ind  to  return  t,.  (i.  &  C...  em- 

i,.ifK  for  tlic  annmnt  thereof,  to  enable 

'  ■    the  Merch  lilts'  Hank  the 

The  draft  was  discounted, 

,  iM.tcid  of  rctiiniiiig   the    enrreiiey   dr.ifts, 

,ni"er  wron-fuHy,  and   without  any  an- 

'  Ktn^i.t;.  it  {'o.,  applied   tiie  proceeds  in 

„'.„tiil  aiircvioiis  advance  made  to(..  it  (  o. 

T  Mo's^'vait.     (!.   it  Co.  killed  the  hogs 

"  ■        i,ik  and  lard   made  tlierefroin 

•  factory.     Sub 


■  mi  \ 
illuvd. 


,ni 


it 


aXa  of  llonr. 


and  afterwards  delivered   over 


,111  any  assistance  in  (listinguisn-  ,  ^^^^^^^  p,„tioii  thereof,  at  the  instance  of  the  party 
ig  the  writs  unayoidaldy  took  ;  ^^.^^^^  j,,^^^  j^.f^  -^  ;,^  ,^j^  custody,  on  the  uiider- 


,  liMt  kit  with  defendant  an  eipial  (piaiitity 

i,  mit  and  value  of  the  plaintills'  poik  :-  - 

1,1  that  the  plaiiititYs  were  entitled  to  recover : 

ht  ;:  k  t'o.  obtained  no  right  or  title  to  tlie 


iir  tn 


produce 


thereof    as    against   the 


kintitf 


ind  "lie  defendant,  having  obtained; 
o.<ion  witii   lull    notice    of   the    plaintitl's"  ! 
liiii.,WHHired n  .better  title  than ( ;.  &  Co.,  liai'.  ■ 
(U.'also,  that  iinthiiigliassed  under  the  allegeil  | 
iiuse  iecei)it  :    tliat   (i.    &   Co.    were   not - 
.iiusemeii  ft  persons  entitled  to  give  ware-  ' 
itti'ipts ,  and  that  the  reeeiiit  itself  had  ! 
tliiii:  t"  support  it,  for  11.  &  Co.  had  no  pro-  j 
ttv-tiivd  witli  (i.  it  Co.,  and   it  was  proved  i 
'  tin'  in-operty    for  w  liicli  the  allegiMl  ware-  ! 
iiM  imipt  was  given   was  held  by  (i.  &  Co.  | 
a  >licLial  liaihi.M  :.:    „  ' 'oh    precluded   their! 
iiij;  warehouse  IV  ■e';-is    L  '    ''or  ;  and  further, 
ijiiwu'ud  I'ldin   ,he  ,.'iuei  .c   that  the  ware- 
Ik' iiaipt  was  r.  eivcd  vi.Jcf  agreement  be- 
leui;.  I'e  Co.  i  I  ,  . '.  M-  'iel'.  did  not  fvillil,  and 
itiHiimipcrt;  till'"' 'v  0  1    the  said  nogs  vested 
IKank.    il.ld,  au.         ^  neither  (i.  &  Co. 
|diiimhint  couhl  seL  up  <•    &  ' 'o.'s  wrongful 
tture  ami  coiifoundii.^'    of   Ihe   jiroperty  in 
fcrtiidcltat  the  plaii  tids' right  to  recover. 
Id'iMi'  Il'id^/ni  Ijiiliftii  Vowpuiiy  v.  lloilijmiu 

.  R.  is:, 

•.areli'iHseraaii  sold  3,.')0D  bushels  of  wheat, 
|i/ta  la.'ger  (pian'.ity  which  he  had  in  store, 
Igivc  the  piiiola!".-;  a  warehouseman's  re- 
imider  the  sta  cute,  acknowledging  that  he 
|reotivcd  froi>,  him  that  ()uantity  of  wheat 

idehvered  jmrsuai.t  to  l.io  c.rder  to  be  in- 

lon  th"  n  ceipt.  The  3,500  bushels  were 
•eiwnited  tnnii  t''  t'<er  «vheat  of  the 
-Held,  h    '"  ..  ■  uurt  i ;  i'lppeal  [Spraggc, 

lotrisou,  au,i  <  wynuo,  J.  J.,  diss.]  that  tlie 


nade  uji  I'y  ot 
to  his  warehouse,  and  it  appeared  that  such  a 
course  of  dealing  was  in  aecordance  with  the 
usuage  of  his  trade,  the  court  refused  an  injuiiC" 
tioii  to  restrain  the  delivery  of  llonr  subsetiuent- 
ly  brought  by  the  same  party  to  the  warelion.se, 
although  such  latter  tlour  had  been  assigned 
bona  tide  to  the  plaintiff,  who  had  made  ad- 
vances thereon  after  it  was  stored  :  ami  although 
such  llour  had  not  been  manufactureil  at  the 
tiliu'  of  giving  the  warehouse  receipts.  Witnmt 
V.  Jlailkuiil,  3  Chy.  107. 


V.   MiscKi.i.ANKors  Casks. 

The  plaintifl',  who  was  a  warehouseniau  and 
dealer  ill  grain,  received  in  his  warehouse  from 
defendant  between  the  1st  and  Utli  of  October 
83"2  bushels  of  barley,  ami  between  the  l.'itli 
September  and  'Jml  November  had  advanced  to 
defendant  ??".'4'J.  Disputes  having  arisen,  defen- 
dant sueil  the  plaintifl'  for  the  value  of  the 
barley,  ami  the  plaintifl'  sued  defemlant  in  this 
action  for  the  advance  as  money  lent.  In  the 
first  suit  the  now  plaintifl'  pleailed  the  money 
paid,  and  received  the  benefit  of  it.  The  jury 
m  this  action  found  that  the  money  was  ad- 
vanced upon  the  grain,  not  to  be  repaid  until  the 
nale  of  the  grain  to  the  plaintiff  or  some  one 
else,  and  that  there  wa>j  no  sale  to  the  plaintiff: 
—Held,  that  this  finding  entitled  defendant  to 
a  \erdiot.     Tmmpvur  v.  Ciumlull,  31  Q.  B.  9. 


WARRANT. 
I.  Bench— See  Bench  Warrant. 
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.  ».    i  '"■•  Co.srUTME.NT. 

I.      J 'I   Ejiradilhiii    Cdmx—Sic    KXTRAOI- 
T.'liN. 

'2.    Uiiilcr  Fishi  rii  Ait~Si'(  Fisiikhv. 

3.  Uiiilir    /•'nrili/n    EnUxliiniit   Aft -- Sic 

Chimi.nai.   l^AW". 

4.  On    Ixi'tiiiii    of   J/iiIkux    CorjiKs — .Vm 

Haiika.s  Couris. 

5.  Otlitr  [('o.ie.1  —  S(i'    Jtstick    ok    liir. 

Pkack. 

III.  EsiAi'K— .SVc  Escape  "Wakkant. 

IV.  Dtstkkss— .SVc  r)is'nii>s — TrsTicE  cif  tiik 

I'KACK. 

A' .  T 1!  i: A s in  V. H "h— .'>V(  Ans i:ss  m  k.n  r  a  n  i )  T a  x  ks. 


-i*v 


WAREAXT  OF  ATTORNEY. 

Sff  CoiiNovir. 


\VA1!]!ANTY. 
I.  Pkhsons,  SilL'.S 
II.  Sale  of  Putii    .w. 

1.  Voiitrud  of  '  I. 

(a)  lUiiri-iiir,,.:.  ■■     .!<»'24. 
(1.)    Title  if  Alii-        >--'r). 

(c)  Fit  fur  J'lirjio.'fc  Iiiliiidiil,  S02."). 

(d)  <^>iiiiiillti/     and     Jhiioniiiiatioii, 

.S!f.'(i.' 

(e)  Aiihniil.^,  .S'.)-27. 

(f)  ,V(<r/.s  3<.I27. 

(j^)  Ririinni    if  I'rivr  on    Brnu-li, 

.Si)i>7. ' 
(h)  Floiir—Si')'  Flovr. 
(i)  HiirK'ii — Sn'  HunsK. 

III.  ri.KAT)iNi;s,  Evidence,  and    1)axta(;es, 
S1C28. 

IV.  Miscellaneous  Cases,  3<i:!0. 

V.  At  Ai'<TioNs— .Sif;  ArcTtuN  and  Ai  (.- 

TIONEEK. 

VI.    GrAIiANTEE— .Vcc    (iUAKANTEE    AND    IN- 
DEMNITY. 

VII.  Mlkkei'hesentation  —  .SVe  Fhaid  and 

MlSHEI'KESENTATION. 

VIII.  In  Insihance--.V(<'  Insihance. 


I.  Persons. 

Seiuble,  tlint  the  tleputy  sheriff  cannot,  in 
any  sale  t)f  property  in  execution,  bind  tlie 
sheritf  by  giving  of  liis  own  accord  a  war- 
ranty that  the  goods  belonged  to  the  debtor  in 
the  ti.  fa..  Draper,  J.,  dubitante.  The  deputy 
sherifi'  would  be  clearly  liable  himself  on  such  a 
warranty.     ^Fntk  v.  Jairii,  8  Q.  B.  397. 

Defendant,  having  been  duly  appointed  by 
the  proper  authority  official  assignee  in  insol- 
vency for  a  county  in  wliich  he  was  non-resi- 
dent, sold  the  gnoctE!  of  an  insolvent  to  plaintiff, 
who  purchased  on  defendant's  assertion  that  he 


had  the  rijjht  to  sull,  after  fidl  iliMiissj,,,, 
tlic  luirtios  !is  to  this  rJL'lit,  ainl  |il;iiiiti|f  I  ."" 
been  satislictl  by  dcfciulaiit's  ii>s(  rlinn  ]..'?"''> 
tlie  lioiiest  belief  tiiut  he  liad  .-iirli  ij.,] »  "■ti"' 
sale  to  plaintiH'  having  been  pr(iiii,mK,^l'|,n  f 
— Held,  that  delendant's  lionot  l,iljt>  1  ' 
right  to  sell,  as  assignee,  <liil  ii,,i  iii„t'^4"i ; 
from  lialiility  to  iilaintitl',  if  In  »:in;iiitt,l'i'"' 
title,  nor  was  the  know  ledge  on  plaintitl  *^'  ' 
of  the  jKissiblu  defeet  in  ileremhuit's  titliM'"! 
to  the  warranty  on  the  sale  i^l  the  yd,,,!,  i/I'i 
also,  that  had  nutliing  oeeuii'id  K'Ti.iifl'tl  •  V' 
enssion  of  his  title,  and  iilaiiitill  lia.'l  lH,iMit\v,','i' 
this  inll  knowledge,  defemlaiit  wnuM  |^„{  |,'.' 
been  liable;  but  as  defendant  iiiinlit  li;^,.'  " 
ilueed  plaintiU'  to  buy  on  exprc  t^s  '\\iiiriiiitv'" 
new  tiial  was  granted  to  asceitain  tli 
,  Jiihniti.ii  V.  Jiiidir,  •>()  ( :.  ]'.  '.Ms,. 

The  third  count  of  likiintiU's  il...,;lanitii.n  ,1  ' 
'loged  that  defendant,  b\  faJM  ly  IMetuwiiiw  aijl 
representing  himself  to  be  (.lliri.il  :l^si;;lll•^.uftl|  1 
insolvent,  and  as  sneh  to  have  n  lawful  ii  " 
title  to  the  goods  then  in  his  l"iss(>i>ii,n,  ;,|„i  .,  I 
sell  anil  deliver  same  to  ]ilaintiir.  iiMlintil  |,I.,,J|  I 
till' to  buy  same,  and  theniiii,.i,  i.laintill  ,''a,,ij 
defendant  for  same,  Avliereas  in  truth  il.'iin.| 
dant  was  not  such  assignee,  and  liad  im  li  littol 
sell,  whereby  the  goods  were  lest  to  i,l;uiitij 
and.  taken  from  him  by  indcess  of  l.uv:- HfUJ 
good,  as  a  count-  in  ease  upiii  :i  Ipivacli  df  MaJ 
ranty.     ///. 


IT.  Sale  of  l'i;ori:i;r\. 

1.   Conlriict  Of    Wnn-itutij. 

(a)  J'l-itrvm  ntiitiiiiis. 

The   (luestion  being   wlietlier  (Icfcmliuit  i 
warranted  a  hearse  solil  by  liiin  td  tiit  |.l,,n 
to  be  new,  it  aiipeared   that   def.iiilaiit,  li..\;nj 
two  hearses   for  sale,  one  of  w  hieli  was .  |,1  .itj 
the  other  all  new    ex^'ept  a  part  i.f  tlu' nii:i:in3 
gear,  the  plaintitl  eaine  to  liini  to  imivluv 
tendant  said  his  old  hearse  was  at  a  iihui- iliu-iiIJ 
where  they  went  to  sec  it.     I'laiiitilf  tini,  ,.,j^ 
that  he  wished   to   see  tiie  new  oiic'.  aiultiiri 
went    to    the    paint-shop,   where  it   wis,  thl 
wheels  being  off,  and  the  last  eeat  nf  jiaim  ud 
finished,  with  some  ornamental  work  Vtt  t" 
d<ine.     The    plaintiff  examined  it,  aiiil  liavii 
agreed  on  the  price,  then  went  to  the  Iiii;;h- j 
one  S.,   a  friend,  w  here  the  following;  nmii,.! 
dum  was  drawn  tip  ;   "  Messrs.  liakiri  ll!t\(t|J 
(plaintiti's),   to  S.  Fawkes  (defeiidaiit),    I'n., 

To  I  new  hearse;  1  set  ostrieli  iiluuas; 

also.  1  set  white  iilumes  sylOj 

licceived  on  account m\ 

Interest  at  7  per  cent.  -  Ijahuia'. .  J."i00  J 
"  Hearse  to  be  delivered  at  station  in  'I.TiinlJ 
finished  and  complete."    This  the  |il:iiiitiil 
was  prepared  by  !S.  as  the  meinoraiiihiiii  nt 
terms   of    sale.     The   last  line  was  aiWtil 
plaintifi's'  re<|uest.     S.  said  he  w  rote  the  ati 
orandum  (which  was  not  signed  l)y  ihtVmiai 
without  dictation,   and  used  the  wonl  iicw| 
distinguish  it  fn.,'m  defendant's  ohl  hearse. 
defendant  said  lie  always  spoke  of  the  twoj 
that    ^vay   for  distinction  :    tlint  he  tolil 
plaiutiti  a  portion  of  the  running  gear  was  i 
new,   and  that  the  plaintiff,  who  exaiiiiuetij 
carefully,    could  not  have  faikJ  tu  s« 


^"■^immmmim 
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m   „l.,iiitilt'  nil  tlio  (itlier  li;inil,  saiil  tlie  defen- 
'   tt"''"''"'  ''  "'"*  ""^^''    '**  he  Ijuliuveil, 

'"'itliit  111!  w"'il'l  ""''  «itlior\visf  liiivu  iiiii-cli.iseil : 
"''|i^.|,'|,  tliiit  it  was  a  inifHtioii  for  the  jury 
',  .jlijj.  ,U.|iiiilaiit  sold  liis  iifw  liuai-sc,  calling 
'  ,,v  sinilily  as  a  matter  of  ileseriiitioii,  w  tli- 
;"  ,"iiiv  warranty  that  it  was  new,  or  whether 
I"  Iwi'rihi'il  it  as  a  new  hearse,  and  eiintraeted 
♦  -11  it  assueli  ;  and  in  an  actum  on  the  alleged 
rmitv  a  iiiiiisiiit  was  set  iisidc.     Btib  r  it  id, 

»(ealse,  "AnrioN  AXi>  An tioxrf.I!,"  p.  :{44. 

(li)    Tlllr   I,/  Arfirli. 

I  The  nlaintitf  ayreed  to  sell  ti>  defendant  eer-  ! 
It.iii  timliiT  which  he  was  ulmiit  to  cut  on  land  j 
liMvhiLli  lie  was   in  ciccuiiatiini.      He  cut  and] 
iLviToil  it  at   the   place   agreed   on,   Imt  the  ' 
ioiciiimt'iit  had  a  claim  upon  it  for  tiniher  dues: 
tlliM,  althi'iijiii  there  was  no  exiiress  warranty 
^  title!  that  tliis  liciiig  an  executory  contract 
i,f  ,i„rclia»c  and  sale  of  a  suliject  unascertained 
bil  al'tirwaids  ti'  he  convoyed,  the  purchaser 
ta  tiititlfil  to  a  good  title  ;    and   that   in  an  ' 
li.'ti,]ii  for  net  acceiiting  he   might  deduct    the 
uiiuuiit  (if  dues  for  which  the  crown  held  a  lien;  : 
_viiil)k',  liewever,  that  in  all  cases  of  the  sale 
iiiitteis,  the  vendor,  I'V  selling  them  as  his 
J(»ii.  iiuiilii'diy  wan, .^Ts   the    title,   unless  the 
Ev'- sluw  tluit  he  inteiulcd  only  to  transfer  his  ' 
lii-it.-t.    Jii-">rii  V.  ( •orkliiint  it  III.,  37  <i.  H.  .")!»:». 
■      See  I.,  p.  -M-IX  \ 


(c)  Fit  I'll'  Piii'i">fi-  Iiiti  iiil'il. 

[  A  inrsou  iiiiuiufacturing  an  article  in  his  own 
Brtioiiliir  lino,  (such  as  a  portable  threshing 
tvliiiif.)  iiiiist  he  taken  impliedly  to  warrant 
lilt  the  article  shall  he  made  in  a  proper  and 
lorkumiiliki' niaiiuer,  and  he  tit  for  doing  whit 
k«  usinctcil  iif  it.     ti'niiit  V.  Ciiilii-i  11,  S  i}.  1!. 

^  While  iui  article  is  supplied  for  a  jiarticnlar 
bti'iue-  siu'li  as.  in  this  case,  a  furnace  to  heat 

ti'laiiitilV's  eliiccs  -and  the  vendor  is  to  put 
luiifiir  that  eliject,  there  is  ar  implied  war- 
liitythiit  it  will  answer.  In  this  ca.se  it  was— 
.1,  that  tlicre  was  nothing  in  the  defendant's 
Httiii  teiiiler  set  out  in  the  ca.se,  to  exclude  the 

liilinl  warranty,  and  that  the  evi<lence  suppor- 

l;i  vtidiet  fur  the  plaintitt's.      Itiijilow  it  id.  v. 

i,.i//,  ;is  (,i.  B.  4,VJ. 

tTiie  iiliiiiitill'  sued  defendant  for  a  breach 
luarmiity  ef  a  hay  press,  which  he  had  agreed 
[iimhase  from  him  if  it  should  he  eajiable  of 
Riiiii;  into  hales  10  tons  of  hay  jier  day,  which, 
Ik'ged,  the  defendant  had  warranted  it 
BiU  (h>.  The  machine  was  delivered  to  the 
iiitilf,  Init  upon  trial  failed  to  do  the  stated 
loiiiit  of  work,  and  was  returned,  'riie  ilefeii- 
ktdeiiieil  the  warranty,  and  jjave  evidence  to 
p  that  the  sale  was  only  a  oonditionnl  one.  At 
I  cinse  of  the  plaintifl's  case  a  nonsuit  was 
heil  for,  on  the  gi-ound  that  an  action  would 
I  lie  on  the  warranty,  as  there  had  been  uo 
\  ami  that  the  Statute  of  Frauds  was  a  bar. 
Jve  was  reserved  to  move  on  the  whole  case. 
!  ohjections  were  renewed  at  the  close  of 
I  case,  and  it  was  afterwards  arranged  that 
Iquestions  to  be  submitted  to  the  jury  should 


be.  whether  a  guar.intce  was  given  by  the  ilefcn- 
daiit  that  the  machine  would  ilo  the  .above 
amount  of  work,  and  w,is  broken  ;  ami  the  dam- 
ages. The  jury  fouinl  a  verdict  for  the  plaintirt" : 
—  Held,  allirming  the  judgment  of  the  ('omnioii 
Pleas,  C'S  C.  I'.  -JO-')  that 'the  verdict  was  amply 
suiiportcd  liy  thi^  evidence,  set  out  in  the  case, 
as  to  the  guarantee.  Seinble,  that  the  arrange- 
ment entcreil  into  at  the  trial  ]ireclnded  defend- 
ant from  olijectiiig  that  no  action  would  lie  on 
the  warranty,  liccansc  there  wa.<  no  sale  ;  but 
that  it  did  not  apply  to  the  objection  foifnded 
on  the  Statute  of  Frauds,    which,   however,   did 

notatlect  the  plaintilfs  right  of  acti for  that 

it  was  not  iiecessiry  for  such  a  warranty  to  be 
in  writing,  yui-l/in;,',,,/  v.  ILimir, ,"{  App.  (i.  ,'<7. 

See  also,  II.  (e),  p.  ;t!)i>7. 


(d)  (Jidiiititi/  mil/  Dminti'iiiidhiii. 

defendants,  carrying  on  biisincMs  at  Wood- 
stock, and  having  a  huge  ipiantity  of  crude  oil 
at  a  retining  cstalilishmciit  tlierc,"  contracted  to 
sell  to  iilaintitl's,  who  livcil  ,it  llamiltoii,  (^tKH) 
gallons  of  rock  oil,  to  l)c  delivered  at  Woodstock, 
anil  niarkc<l  w  ith  the  iuand  of  the  retining  coni- 
liany.  The  lilaintitl's  sent  the  liarrcls  to  Wood- 
stock, and  defendants  sent  their  clerk  to  see 
tlieiii  lilled,  the  plaintill's  agreeing  to  pay  half 
of  his  expenses.  It  was  provcil  that  I'ock  oil 
nie.iiit  oil  so  relined  as  to  be  tit  for  illuminating 
piirjioscs,  and  the  jury  being  directed  to  .say 
wlnther  what  was  delivered  was  substantially 
th.it  article,  found  in  favour  of  the  iilaintiUs  :  — 
Held,  that  the  direction  was  right,  and  that  the 
evidence,  set  out  in  the  ease,  amjily  sustained 
the  venlict  :  that  the  inaxini,  '•  cavc.it  eiiiiitor" 
did  not  apply,  for  tli.it,  as  the  delivery  was  at 
Woodstock,  the  plaintill's  living  at  Hamilton 
had  no  opiiortnnity  of  exercising  their  own 
judgment,  and  defeinlants'  clerk  was  ])laintiH's' 
agent  only  to  see  the  oil  l)arrelleil.  h'll'jur  i-l 
III.  V.  Till-  Cuiiailiiui  Uil  Vu.,  il.S  (i>.  15.  XV.i 

At  an  auction  sale  of  wines  and  liipiors,  de- 
fendant, a  liipior  dealer,  became  a  imichaser. 
The  guilds,  includiMg  port,  shei-ry,  and  brandy, 
though  marked  with  the  brands  of  well  known 
foreign  wines  and  liijuors,  were  proved  to  be  of 
home  manufacture,  and  on  this  account  defend- 
ant refused  to  accept  them.  It  was  proved  that 
the  prices  of  genuine  wines  and  liquors  would 
have  far  exceeded  what  was  given  here,  and  that 
it  wa.s  well  known  in  the  ti'ade  that  low  priced 
wines  were  of  honie  manufacture  and  branded  .as 
tlie.se  were.  There  was  no  written  warranty  as 
to  the  genuineness  of  the  articles,  and  the  jury 
found  that  there  was  no  verbal  representation  to 
that  elf'ect  made  at  the  sale  :  —Held,  that  under 
these  circumstances  defendant  was  not  justified  in 
his  refusal  to  aceejit  on  the  gnmnd  that  the 
goods  sold  were  not  what  they  jirofessed  to  be. 
iJy  the  conditiinis  of  sale,  in  case  of  refusal  to 
accept,  tlie  plaintifl"  was  authorized  to  resell  the 
goods  and  recover  the  expenses  of  the  resiilc. 
Held,  therefore,  that  the  plaintift'  was  entitled 
to  recover  such  expenses  from  the  defendant. 
Part  of  the  goods  in  question  were  in  the  plain- 
tifTs  warehouse,  and  the  residue  were  in  another 
peraon's  cellar,  of  which  the  plaintiff  had  the  key. 
Held,  that  there  M'as  suthcient  possession  in  the 
plaintiff  to  enable  him  to  maintain  the  action, 
for  not  accepting.     Voalv  v.  Terry,  '2(i  C.  P.  35. 
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(e)  Aii'nmiU. 


covereil,   the  eviileiice  tendert'il  l,v  c    :     , 
caso    (if  the   Wditlili'ssiiess   or  iiitViimitv  df  tl" 

V.  AMI,   I  Sui..  C.  44-.'.  °     •'        •    '"'■■■■' 


Deft'iiilaiit  sold  jil.'iintifl'  .'iHtallioii,  i'V  t'l  \'2. 10, 
varranting  him  to  bu  a  good  covt^rtT  and  foal- 
getter.  Ill  an  action  forl)reauli  of  this  warranty 
the  jury  found  tl.")t)  damages,  and  tlio  uo\irt 
refused  a  new  trial.  Xiilru.in  v.  yiiilitiin/ati ,  7 
t'.  1*.  2(5G. 

An  ajrri<"iiltur.il  soeietj",  wishing  to  purehivse  a 
Imll  for  lireeding  jiurposes,  sent  their  agent  to 

<lefendant,    who  gave  him   the    choiee   ot  two.       .■  .,    -  ,       "  v   ■  , 

The  agent  chose  one  on  his  own  jndL'n.ent,   and    "'  the  preyious  order.     .Neither  on„taiii,,l 
uefendant  gave  no  exjiress  warranty  exeejit  as 
to  jiedigree,  hut  he  was  aware  tli.-it  tlie  Imll  was 

iiurehased  for  the  imriiose  of  g>'tting  stock  :  - 
ield,  that  tliere  was  no  iinjilied  warranty  of  tiie 
bull's  Htness  for  the  j)ur|i(>se  for  wliich  he  was 
re(|iiircd.  i 'omit n  of  Siiiieoc  Aiii'iciilhirol  Suchtii 
V.    Wo(h',  \'2  U.  R  til4. 

See  MorrU  v.  Cnm-roii,  ll?  ( '.  V.  4-J-.',  \>.  'A'W  ; 
Craoj  V.  J/illr.;  L'-J  < '.  I'.  .S4S,  p.  :<!>;)0. 


The  plaintitf,  the  agent  fo;  mi  l:Mdi^ll|in, 
sold  a  numlier  of  liles  to  defeu.laiits,  to  l^. ,,.  1 
for  hy  a  note  at  six  months,  imd  imjvid  i>', 
them  an  order,  "  l'lea.se  ship,  .'i:.'.,  ilfsml,!!"', 
the  dillereiit  sizes  reipiiied,  a'l  I  tln'  pii,.^.  't 
snhse.inent  order  was  given,  ii.<  a  ivoapitui'tj,; 
ot  the  jirevious  or.ler.  Neitliei  <jni,taiii,.,l' .,„,. 
warranty,  hut  it  aiijieared  that  a  v(  i  l.al  w:ir'i„t'v 
of  .(iiality  was  given  at  the  tiia.  ,.t  salu  thv 
they  shouhl  h  ■  as  good  as  th.t  lik-.s  inai'li.  |',,'. 
.lowitt,  another  maker.  They  were  to  liv  ,:. 
livere.l  in  Octolier  following,  i),it  dj,]  iKitarm" 
until  about  the  1st  December;  and  (Itft.],,!,,,,/ 
having  in  the  lueantinie  iiiiriJia><.d  ..tlai,,  tlnv 
were  not  oiiened  for  some  time,  and  wi-l,.  „';, 
tested  until  March,  «lieii  <lefeMdaiit>,  ailiuin! 
that  they  did  not  fiillil  the  warianty,  iiiual  t' 
jpay  for  tlieiii.  A  corresiiondeiiri..  t.Mik  \:U^■^■  |j. 
which  the  i)laiiitil}'  oH'ered  to  take  bai-k  a  ijurtj.  li 
of  the  tile.s,  of  a  iiarticiihir  kind,  hut  imt  ti,. 
rest;  and  in  May.  h,n-iiig  writceii  to  tlif  i.l;,;,''. 
tirt' that  they  would  do  so,  ileklidaiit  stnt  tl. 
liles  to  their  broker  in  Montreal  tor  -.ale.  I,,  .j,, 
action  for  the  in'ice,  defendant.-  paid  into  cutirt 
the  amount  realized  by  this  .sale,  \\  jtii  tin- jm 

Kid  list, 


(f)  SW,h. 

The  law  does  not  iniidy  a  warranty  that  the 
article  sold  shall  be  free  from  latent  defects  iin- 
knowii  to  the  seller,  and  without  fraud  on  his 
part  : — Held,   therefore  upon    a  sale  of  ganlen 

seeds,  that  there  was  no  implied   warranty  that  .  -"r ......w  .^....,.v.,  ..,,  w,, .-..-,,!. ,  ,miii  uitiiiviK 

the  seeds  were  fresh  or  otlierwi.se  good  and  Ht  i  l"'"^^^'s  "''  tl'f  Hies  which  they  liad  iiscl,  aim  mi 
for  growing,  and  chat  they  would  grow,  Imt  "!' t'le  breach  of  warranty  as  a  deleiiie  to  ;i:iv 
merely  that  the  pi  '  .'s  contained  such  seeds  *^"''t'"^^''  "-'I'l'i'i-  'l"l>t  learneil  judge,  wlm  tiii'l 
as  the  labels  ind:  ,i  ,.  and  that  to  a  sale  nf  :  t'"^  ^^ase  without  a  jury,  found  tliat,  aiimittii; 
this  kind  the  inaxiin,  "caveat  emiitor,"  must  t''^' """'"'t.^'- t''^-' 'l'^''^'"'l'"'ts  touk  an  \iiiri;i,„,.. 
apply.     Sntlororr  v.  Bran',  10  C.  1'.  util.  •'^''1*^  tune  to  test  the  goods  :  that  tlie  d.Uii.|ai;t. 

,,,'       .,  .     '  f   XI        -     ,       .•         11        1  ^  should    111    reason    have    retuni'Ml   tliat  i..,it!.,ii 

I  he  third  eouu  .f  the  •.daratioii  alleged  which  the  plaintitl  ottered  to  take  hnk'ti  • 
that  defendant,  by  ,,au.U.iciitly  representing  ;  the  price  realized  in  .Montreal  cmild  ii(,t  in, :','.' 
the  seeds  to  be  good  ami  tresh,  Ac,  induced  I  the  eircunistanee.s,  atiord  a  fair  criterion  nl'v  hi' 
plaintitl  to  buy  them  ;  Hehl,  that  if  the  defeii-  ,  ),y  ^vhich  to  biml  the  plaintitr:  and  tiiat  iii.tV 
ilaut  had  xnown  that  the  seeds  would  not  grow  tain  respects  specified  these  tile 
by  reason  of  age  or  defect   in   tlryiiig  or  kec]i-  -  .... 

ing,  he  would   have    been  liable  for   the    deceit 
in  the  fraudulent  representation  made.     1 1>. 


(g)   Heforirij  of  Price  on  Bniicli. 


ics  weiv  iii:.:i:,  I 
to   those   made  by  .lowitt  ;   and  he  iviicini/i  ,i 
verdict  for  the  plailitill'  for  the  price  agrinl  ui,,,!:, 
.  The  court  set  aside  the  verdict,  and  ciitt'i'l  a 
'verdict    for  defendants,    holding;  1.  That  <.;■ 
I  deuce   of  the  verbal   warranty  was  ailniis«jl.!., 
i  the   orders    for   the   good.s    not  coiitainiii:;  ti:..- 
(.'.wishing  to  procure  a  water-wheel  which,  with    «'l")le'  contract,  Imt  being  given  on  tlit  faith  .: 
the  existing  water  power,  would  be  sufficient  to    the    previous    verbal    warranty  ;    •_'.   That  t!it 
drive  the  machinery  in   his  mill.     A.  undertook    weight  of  evidence   shewed   the   tiles  ii„t  t"  Ir 
to  put  in  a  "  fonr-fi')ot  .Sampson  'J'urbine  Wheel,"  '  Jiist  class,  and  inferior  to  tlui.se  made  hy  .Inn  ir:; 
which  he  warranted  would  be  sufficient  for  the  '  •^-   '''"**>  looking  at  all   the  circiiinstaikrs,  tlic 
purpose.     The  wheel  was  afterwards  ]mt  in,  but    ll'^l'^V   in    testing   the    tiles   was   iva.-nnahk- ;  4 
proved  not  to  be  fit  for  the  purpose  for  which  it  '  '''''^t  defendants  \\ere  not  bound  to  hti.mtiu: 
was    wanted.       The    time    of  payment    for   the    1""'*""' "f  *•'•' ''l^'-"*  « •'''■■''  t'"^  l'l>i''iti""''i*  «* 
agreed  jirice   of  the   article   having  elapsed,   C.  i '"«  ^'>   '='•'"  ^''^^'-'^^  '<  •'"'  tlie  coiitrnt  ™\  '■'■>•:! 
sued  A.    for  breach  of  the   warranty,    .and  re- | '"-'"'S  ""  ^'"t""'-' <>'>«- the  defendants  were  entitle.! 
covered  .*!4.S8  damages.     A.    subsequently  sued  t  t" 'liive  all  the  tiles   eontractod  tor  or  t"  rij«t 
C.  for  the  price  ;  ;iiid  V.  olVered  to  give  evidence  |  ''^1  5  "'•  '^'''''t  there  being  no  siiliicieiit  mhia 
in  mitigation  of  <lanuiges  that   the  wheel  was    to  shew  the  actual  value  of  the  tiles,  or  that  tiitv 
■worthless  and  oT  no  value  to  him.     Objection  !  ^^^^e  worth  more  than  they  sold  tor  in  .MuDtitil 
was  taken  that  it  was  not  competent  for  C.  to  1 1'"^  lihvintiff  wius  not  entitled  to  iiiort;  than  liit 
give   any  evidence  in  reduction  of  damages  by  j  f'.'"  I'-ii'^ 'J>t"  (^ourt.     Gonloiiy.  li'oiri'o,i^,t.,., 
reason   of  the  breach   of  warraiitj-,    or   on   the    '^*'  ^i-  ^-  •^-^• 

Sec  II''iuki:ion  v.  Coffer,  15  Q.  B.  345,  p. » 


ground  of  the  wheel  not  answering  the  purpose 
for  which  it  was  intended,  and  the  .earned  judge 
presiding  at  the  trial  declared  .'  "jc  evidence  in- 
adinissible  :  —  Held,  on  appeal,  reversing  the 
judgment  of  the  Court  of  Appeal  for  Ontario, 
("26  C.  P.  .338, )  that  as  the  time  for  payment  of 
the  agreed  price  of  the  article  had  elapsed,  when 
the  hrat  action  was  brought,  and  only  special 
damages  for  breach  of  warranty  had  been  re- 


III.    PLE.\DIXGS,  EvIDKNCE  .\N'D  D.4.M.11.L-. 

A.  and  B.  exchanged  horses,  and  B.  pvi  .i._ 
a  note  for  the  difference  in  the  exchange ;  X  .'t'W  I 
the  >">'^e  he  got  from  B.  almost  imnwhatclt,! 
and  atuer  two  years,  during  which  nothing  «^| 


302- 

I'l'll     I'V    ('.    ill   til!. 

r  iiit'uriiii'ity  nf  tl^ 
ig,  .1.,  aiss.'r/,,,,.,./, 

Ill  ;lil  Kll,i;lifli  tirui, 
eiidiiiits,  to  he  ym\ 
,  ;iiii\  reccivuil  ir,,ii. 

J),       >\Cl\,    ik'Sltililly 

ft'i  I  tlio  iJi'iit.  A 
,  as  ;i  ivfaiiit\il;iti..ii 
tlu'l'    L'oMtailii'il  ;iiiv 

at  a  vfilijil  \v;irv:\iity 

3    tiiUl'  "\   Sllli',  tlu- 

tlio  tills  iiiiuU-  l,v 
liL'V  woi-f  tn  111'  .;,'■ 
r,  iidl  iliil  licit  ;im\i 
lii'r  ;  and  luffiiibiu- 

llllM.-cil  (itlilU,    tllfV 
tillll'.     iiml    WlTl;  lint 

(li'tViiilant>,  alli-i;in; 
wiU'raiity,  I'ffnsi'.l  t.. 

ull'lH'l'    timk  \\l\i\\  ll, 

;ii  tal<i'  liiu'lv  a  |iurti' ii 
,v  kiiiil,   lint  nut  tu^ 
writci'ii  til  till  jiliiih- 
I,  (Icti'iiilant  Sfut  till 
itroal  fur  i-alv.    in  sii 
ilaiiti-  \iaiil  iiit.i  iHir. 
i  sail',  witii  tiiiiiiMiw 
iity  liail  usi-.l,  ami  Mt 
'  as  a  ilt'Kiii't;  ti)  aliy 
It'll   jniluo,  wild  till! 
fcinii'l  tiiat,  ailiiiittii:. 
.uts  till  lis  an  uiiiiiis'ii.. 
s  :  tiiat  tlic  ilifi-ii'laiit- 
I'L'tuni'jil  tliat  I'l.it!  II 
.(I  to  takf  lia-k  ;  tl.i; 
iti'cal  oiinlcl  nut.  iiiii..'r 
ifaiviTituritiiiiif  v;.l',;.. 
intilV  ;  ami  tii;it  iii'ii- 
u;sL'   tiii's  wi'i'i  in:'.!.': 
ami  lit'   R'luliii'l  a 
rtlu'iiriffagrti'iiui'"!.. 
t'Vilift,  ami  iiiti''.'! .. 
inldiliy  :  I.  'I'liiit  iv- 
aiity  was  allllii■i^il'!^. 
1    not  I'lintainin:  '.:.■ 
yivfii  (in  till  I'aitli  ■ 
I'aiity  ;    -'.  Tii.it  t:.. 
.1  tl'if   lilts  iii'tt"''. 
tluist'inaikliy. !"«::;: 
tilt  i'irfiiinst;iiiii>.  ::.■ 
i   was   riasiiii.iliii;  4 
liiiuml  til  ivti.iiitiii: 
tht  jil;iintitiM.i.-«;.: 
the  tnnti-att  ;>.!'il  "t'let  | 
leftmlaiits  were  iiif.tleil 
itratteil  fur  m-  tn  rijn;;  I 
no  sullicitnt  i-viilmt 
of  tlieliles. 'ii'tlwttiity 
ley  solil  f.iriuMiiiitici 
ititlcil  to  miirt  tiuui  tlit  j 
oniony.  Il'ii'-cww'"- 
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horses,  aiul  B.  g»«  || 
intlieexcliaime;.\.5««l 

B  almost  immnliatfiyil 
iriug  wlik'li  ncitluni  sfl 


.,re,lt<i  liavt  ln'cn  dono  liy  t'itlicr  jiarty,   H. 

".|^,„e,lu|ion  liiH  iKitt  liy   A.  :     Ifuld,   that  15. 

*'"]i  „i,t  set  ii[i  a.s  a  cltft'lit:t'  that  tlif  horst  he 

*     iv.'il  wa.s  iiiisoiiud,  altlioni,'h  A.  had  dtclaitd 
rt't't'i'  ^'*  .     1.        111.    '111!      ,' 


1  „.  fri'f  friini  fault  and  hltiiiisli  at  tlio  tiniu  o 

|J;J"    //„// V.  cni.ui'iH.  :h».  s.  :t'j. 


could  not  shew,  in  the  face  of  the  writing  iiro- 
diiet'd,  that  the  sale  wa.s  to  A.  uiid  H.,  not  to 
himself.      Iliiiilir«in  v.  ('i>ftci;  15  y.  H.  ',H'>. 

The  ]daintill'  ])urchaseil  a  steam  vessel  from 
defendant,  on  the  faith,  as  he  allt);ed,  hut  wiiicll 
defendant    denied,    of    certain    rejiresentatioiis 


(III 


the  4tli  <if  •Itiiit-'.  1*">^.  tiie  jilaintitl' liouj,'lit  i  made  hy  defendant  a.s  l"   her   jiower  and   eapa- 


,r„iu  lUfi'iiilants,  throuKli  their  agent,  I  l(K)  liar 
Uiil  lliinr,  and  leetived  a  .salt  note  as  follows  : 
innintii,  .lni.o:)tli,  IS.")-',  .Messrs.  ( '.  W.  Wads- 
^^^,^1,  ••  I  liave  this  day  sold  for  your  account 
ll'(K)  liarrtU  of  lloitr  at  the  lliinilier,  i^ti.'iranteed 
t.inspi'it  I'--*  ^'"-  I  sii|perliiie  in  .Montreal,  Hns 
tinio' New  Viiik,  deliveralile  free  on  hoard  in 
,,hm1  iiriUr  and  condition  at  His.  !ld.  jier  harrel. 
lliiviiii.'  made  the  imrchase  he  wrote  to  (i.,  with 
al'iimi "tilt  lli'iir  wa.s  stored  at  Milton  .Mills,  on 
lliiinl'cr,  snhject  to  defendants' order, 


ility  ;  and,  after  sonic  disiussion,  a  dociinu'iit 
called  a  hill  of  sale,  Imt  not  nndi-r  seal,  the  m's- 
sel  heiiii,'  unregistered,  was  exeented.  ,  'I'hia 
merely  stated  that  the  defendant,  in  eonsider- 
atioii  of  .'?,S,(M)0,  sold  and  assigned  the  vessel  to 
l>laintiir,  with  a  warr.mty  only  as  to  title.  The 
lioat  did  not  answer  the  .alleged  re])resentation.s 
as  to  (lower  and  eaiciliility,  hut  no  fraud  was 
(diarged  against  defendant.  The  iilaintitl"  having 
Ipiought  an  action  for  a  false  reipresentation,  .md 
also  for  lireach  of   w.irrantv  :— Held,   that  the 


till  i!ivir  Miuniicr,         .  . 

.villi!  that  lie  cxiiectcd  a  steamer  at  the  Hum-  idaintitl' could  not  recover  as  for  a  false  rejire- 
hr  ill  tl'c  """'"'"r'''  '""'that  lie  jirojiosed  sliiji- j  seiitatioii,  there  heing  no  iniiiutation  of  fraud: 
1,111"  liis  tliiiir  oil  lioard  of  her.  On  the  ."ith  of ,  that  his  remedy,  if  at  ail,  must  he  for  lueach  of 
liiiii'  lio  wiiitc  again  to  (1.,  saying  th;it  the  ,  warranty,  and  that  although  the  doeiinieiit  eon- 
<''iiiitr  would  he  ready  to  eoinnienoe  loading  on  |  tained  only  a  warranty  as  to  title,  still  it  was  a 
til' 'til,  and  desiring  him  to  arrange  aecordingly.  i  iiue.stion  for  the  jury  u]M)n  the  whole  eviilenee, 
(111 tilt Ttli  iltfemlants  gave  to  the  iilaintitl' their  i  whether  the  defendant  had  in  fact  intended  to 
writttii  iii'ilcr  niiiiii  (i.  to  deliver  the  tloiir  to  the  !  warrant  her  )Miwer  and  caiiahility,  or  whether 
iliiiutiirer  ludtr,  and  the  ]ilainti(l'  transmitted  the  dotunient  contained  the  whole  contract. 
tli:it  iirder  to  (i.  with  directions  to  sliiii  the  tlour  |  Biiiintl  v.  'I'mji  nt,  124  ( '.  I'.  .">(!.'). 
1,11  till' Marion,  consigned  to  certain  iiersons  in 
ll'itiiii,  deftiiilan*^i  to  )iay  shiiiiiiiig  eharges. 
Till'  lliiiir  was  slii))'iieil  on  the  Hth,  hut  when  (i. 
riitivi'il  tilt  plaintitr's  notice  he  had  imniediate- 
Ivsint  it  down  the  river  to  he  ready  for  the 
j'tcaiiitr ;  wliile  waiting  tlicrc  in  the  seow  there 
was  ninth  rain,  ami  when  the  tlour  reached  Hos- 
t,,iiit  was  fiiiiiid  to  he  injured.  The  jury  found 
that  the  Iilaintitl' was  eiititleil  to  t'ti'2  damages, 
,:  wliith  t'.'tO  was  oecasioiied  liy  wet  while  in 
I..S  wartliiinst,  and  tll'J  while  in  the  seow  :  - 
11,11,  that  tilt  plaintitf's  eoiiduct  was  not  such 
,0!  iiittrfti'tiite  as  to  take  the  tlour  out  of  the 
liui'ls  lit  iltftiidaiits  or  theii-  agent  from  the  time 
..:  lia\ing  tlit  mills,  and  to  relieve  them  from 
i„i!,ility  fur  dani.'ige  reeeivcd  w  hile  in  the  scow  ; 
ii.'i  tliat  tilt  verdict  must  stand.  W'ihiiot  v. 
W  'l.-o-mih  rl  ai,  10  Q.  H.  .J!t4. 

Wlitn  the  declaration  is  framed  in  case,  cliarg- 
, ..  A  false  and  dtceitfiil  warranty,  knowing  it  to 
K  uiitrnt,  tht  jilaintitl' may  recover  on  iiroving 
tik  Wi'i'raiitv  Hiilv,  without  the  scienter.     C'/iw- 


In  a  iniiitetl  catalogne  of  articles  for  sale,  a 
hull  was  stated  to  he  "a  sure  stock-getter,"  but 
at  the  commencement  of  the  sale  the  auctioneer 
[luliliely  announced  that  tlie  seller  warranted 
nothing  :-  Held,  that  the  iiurehaser,  at  an 
auction  as  for  a  hre.ach  of  warranty,  was  ohliged 
to  shew  that  the  warranty,  if  any,  contained  in 
the  cat.alogue  was  iuiiinrted  into  the  sale,  ('ruhj 
V.  Mill,,;   'l-l  C.  r.  ,'14S. 

See  yultnixii  v.  Xhililiii'idli^  1  ('.  P.  2ii(!,  p. 
'Mvr,  :  li(tki)-  V.  I'airh's.  riS  (,),  B.  :W2,  j..  Hit-'.")  ; 
(li.nloii  V.  W'litiroKs,  -m;  (}.  B.  .'i-'l,  ii.  ,S!f2S ; 
Bhjiloiry.  /ion, II,  SS  (.^  M.  4.V_>,  [i.  HOJ.") ;  yurlh- 
iruiii/  V.  Ill  nn'ti',  .'i  A.pp.  K.  'Xl,  p.  li'.t^li. 


A<jiiniiisit,(ina  note  made  hy  defendant  jointly 

iMtli  \.  and  B.     I'lea,  that  the  note  was  given 

till  imitliast  money  <if  a  schooner  sold  hy 

,  I'hiiititl  tip  A.   and    B. ,  defendant   heing  their 

i surety :  that  the  plaintill'  on  such  sale  guaranteed 

|tlK' vessel  tip  lit  .sound,  hut  she  was  not  sonnd, 

lliut  unsafe  and  riitten,  as  plaintitf  well   knew  ; 

raiulsaiil  .\.  and  B.   immediately  after  the  sale 

|(Iisiiiviieil  tile  unsoundness,  returne<l  the  vessel 

I  to  iiliuiititl,  and  repudiated  the  sale.     At  the 

|trial.  the  written  instrument  was  produced,  from 

1  «liiih  it  ainieartd  that  the  sale  w.i.s  to  defen- 

lihiit  a'liiit,  and  no  such  guarantee  as  alleged, 

I Jras iiiiit;iined  in  it.     It  was  proved  that  A.  and 

p..  .after  keeping  the  vessel  a  fortnight,  tendered 

1  krliatktd  the  plaintiff,  but  she  was  refused, 

|tui'l  they  went  on  using  lier  : — Held,  that  verbal 

tvideiice  of  a  warranty  stated  in  the  plea  was 

lot  aitmissilile.    Semljle,  that  the  facts  did  not 

(litwa  total  failure  of  consideration,  and  therefore 

Pormeil  uo  defence.     Seinble,  that  the  defendant 


W.  Mi.si  Ki.i..\.Ni-;()ts  ('.vsK,'<. 

A  warranty  made  after  sale,  witlnmt  a  new 
consideration,  is  not  binding,  drdiil  v.  Civliri-U, 
S  (^  B.  11)1. 

Held,  th.at  an  action  for  bre:ieb  of  a  warranty 
of  a  horse,  where  the  damages  recovered  wero 
(pver  .'*40  and  under  .'*!l()l),  was  within  the  juris- 
diction (pf  the  Division  Court.     MorrU  v.  Cante- 


12  V.  P.  422. 


WASTE. 
T.  Cf.nkraixy,  3<»30. 
II.   In  Ti.miiki{  AM)  Tree.s. 


1.  0't'/»^y«%,. 39:11. 

2.  liiij/it  of  Tciumt  lo  rlritr  Lund — S''  c  L.\nd- 

l,< )  K I J  .\  N  D  T  E  .N  .\  N  T . 

3.  Injunction  to    licMraln   Ciitthi;/  of — See 

IsjVNcnox. 
III.  Injusctiox  to  Restr.\ix — Sei'  Injinctiok. 


I.  Gexer.^i.ly. 
A  mortgagor  continuing  in  possession  is  not 
liable  to  the  mortgagee  for  rents  and  proHts,  nor 


'•**-.i 


'.I'fi 


HV/Vc  V.    Tdi/lurit  (il.,  'J 


H^' 


Ml 
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in  general  for  waste. 

After  ;i  ilueree  for  foreelnsiire,  if  the  mortgagor 
in  iMPSseMnidU  enmiiiit.s  waste  tlie  eourt  will  enjiiin 
it   thiiii^li    an     injunetion    may   not   have    been 

t)ra^•e(l   for   in  the  liill.      Cdirl/irc  v.  Mcdiiiir,  5 
..  .1.  14l'.— Chy. 

AVherc  costs  were  incurred  liy  a  tenant  in 
conniioii,  suing  ou  liehall  of  himself  and  his  eo- 
tenants,  in  restraining  waste  on  tlie  joint  jiro- 
perty  liy  a  stranger  :  Hehl,  tliat,  on  its  being 
Bhewn  that  the  suit  was  neoessary  and  iirojier, 
and  that  it  residteii  in  l)cnetit  to  the  eo-owners, 
tliey  sliould  shiire  the  ex|iensi',  in  juojiortion  to 
the  advantage  they  had  deriveil  from  the  suit. 
(iiiijc  V.  Miilliiilhmil,  ICi  Cliy.  14."). 

The  plaintiil'  instituted  proceedings  to  restrain 
M'aste  and  obtain  jiossession  of  the  jirojierty,  but 
at  the  time  he  had  not  such  a  title  as  would 
enable  him  to  maintain  ejec'tment,  and  the  evi- 
dence failed  to  establish  the  waste  comiilained 
<if.  'J"he  court,  under  these  circumstances,  re- 
fused to  give  till'ect  to  a  title  ac(|uired  subse- 
(jueiitly,  and  dismissed  the  bill  with  costs, 
without  piejudice  to  any  other  suit.  Atluiihiiiii 
V.  Ailiiiii.-.oii,  '2t")  C'hy.  r).")0. 


II.  In  Ti.tinKK  and  'I'kee.s. 

1.    Cifiii-i-iillij. 

An  action  on  the  case  for  waste  may  be  brought 
nnder  (!  Kdw.  I.  c.  ."),  by  him  in  remainder  for 
life  or  years  ;  and  w hcri!  land  waa  ilevised  for 
life,  with  a  rc^servation  of  the  oak  timber  thereon, 
it  was  lield  that  a  j)owei'  to  dispose  of  utiier  de- 
scriptions of  timl)cr  was  not  tlicreby  imi)lied, 
and  that  the  tenant  for  life  was  guilty  of  waste 
in  disposing  of  such  other  tind)er.  Tiii/li-r  v. 
Tdiihr,  .")  ().  S.  501. 

Case  by  the  reversioner  against  tlie  tenant  for 
life  for  cutting  tindier.  Plea,  that  the  defen- 
dant, as  the  servant  of  the  tenant  for  life,  and 
by  her  connnand,  entered  upon  the  lands,  and 
cut  down  the  trees,  for  the  purpose  of  clearing 
the  land  and  cidtivating  the  same  : — Held,  that 
the  jilea  was  bad  on  special  dennirrer  ;  and, 
semble,  that  it  was  also  l)ad  in  suljstance,  as 
shewing  no  justification.  Wcllrr  v.  JJarnham, 
11  Q.  B.  !»0. 

Held,  that  it  is  not  waste  in  a  tenant  for  life 
to  cut  down  tind)er  on  wild  land  for  the  sole 
purpose  of  bringing  it  into  cultivation,  provided 
the  inheritance  be  not  damaged  thereby,  and  it 
is  done  in  conformity  with  the  rules  of  good  hus- 
bandry.     />(V(/!v  (■/  ,'(/.  V.   IIV///.',  24  V.  V.  40."). 

See,  also,  .as  to  the  form  of  pleas  justifying  in 
such  a  case,  S.  ('.,  -22  (.'.  V.  341. 


WATER  AND  WATER  COURSES. 
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WATER  AXD  WATEIl  COl'KSES. 
I.  Navigable  Watkrs. 

1.  Gino-ullii,  ,303.3. 

2.  OhstntrCuiii,  39.34. 

3   CnnaU — .SVc  Canal. 
4.  Feri'u — Set  Ferky. 


II. 
III. 
IV. 

V. 

VI. 

VII. 


VIII. 

IX. 

X. 

XI. 

XII. 


XIII. 

XIV. 

XV. 

XVI. 


■iiinl   liifir  Xiiriii,(i;„ii  ('„ 

OhANI)    H'VKH    .\AM,iAn„'K(t' 

nslnict'iitii     of    j;,(;i,i;,,i  />,.;,;  ' 
nrcr — Sn   I!An.\VA^s    \\,,  i" ," 

WAV   CoMl-AMKs. 

7.    U'li'irriH  —  .SV,'      \Vini;vr, 

WllAnKINliKlis.  *    ■ 

AciKKrioN,  3!t:{(;, 

FoHMINd  HolNDAllll-.s,  ;i!i:is. 

HiciiTs  ANi>'LiAr,ii.Mii>  \,  Kim  I, 
I'i:oi'i!iKi;<>iis,  ;)!I41. 

ItniiirsiiF.iiivKi)  nioM  Clam,  \,,i.|. 
MKNI',  (lU  Lkknsk,,  ;!ii.h,     ' '  ' '  ' 

RkjIITS  IIV  I'lIKsriMi'iiuN, 

1.  /'/r,l,lh„/,    .3!).")2. 

2.  Ollitr  CV/.-c<.s,  3!).-)4. 

ArrioN.s  FOR  I'knmni;  |1a(  k  \V\i,| 

1.  Parties,  3!t.j(). 

2.  Plcdiliiiu,  3!»,")7. 

3.  Defvncf  of  l.dti;  mill  Lh-iit*.    •/,%\  i 

4.  Evhhix;;  3!).")0. 

5.  PriinciUnj/s  in  h'i/)ii>;i,  ;i!l,",i|. 
(i.  Ot/ir  Ciisis,  3!li;(). 

ArTi()NAiii,ElNFi![N(;i:\ii:M(iri;i,  „,, 
3!»''.0. 

FLO.vriNd  TiMiiKi!,  ;5i)(d. 

Pollution  of  Watf.i;,  ,3!i(i4. 

I'oWKU  OF  MrNnii'Ai,  ('oiiroi;Arri,v.| 
TO  Kemove  OiisTHrcTioNs,;)!!!;:., 

DUAINAHE  AXD  Sl-|!!A(F.  WaIKI!, 

1.  Dntiii'i    (I nil   Srifii:<    in   'V//'..,  ,i, /| 

Toinis,  3i»()-). 

2.  J)riiiiis    or     J)iirli,.<  /',„■    />,„;,, 

///■;/// /'•(///.<  —  Sir  Way. 

3.  Siirj'iirr    iy,ifir,  SOCT. 

4.  Ollirr  C((.«>',  3!)(i.S. 
ri.    Piiiri  r-'  of  Miiiuciiiitliliix  /i'.//,i,,/.;.| 

])ritimtijr  of  l.diiil—Sc-  ikmi 

I'AL  t'oRl'OUATIoNS. 
().    Ill    Ciillxtnii-fidil    iif  /,'/iiiiriiii,- 

HaII.WAV.S     AMI      KaIIAVAV  (iiV| 
l'ANIE.'<. 

Unuf.u  the   Acts   kksi'f.i  tim,  I.i\e| 
Fences  and  Wateh  Coiksks .'ttJI 

Miscellaneous  Cases,  ;{!I71. 

Fi.siiERiEs— .SV«  Fish  Eli  V. 

In.IUNCTIONS  with  l!l;sl>KcTTu\Vtrrsj 
KllUIT.S — Sci'  In.unction, 


XVII.  Harboirs. 


XVIII. 
XIX. 


1.  Harhoiir  Comjtdiiiis — SV^  W.u.w: 

Com  PAN  IE."'. 

2.  Povrrs  of  Miiiiii-iiidliti'-i  Id  iwjuJ 

TolU — See  MUNKTI'AI,  CoRIVilul 
TIONS. 

CoNSTKrCTIOX  OF  Railwavs  -ill 
Railways  and  Raii.\vivCiimpi.i| 
ie.s. 

Water  Work.s— .SVc  Watek  W.isq 
Companies  and  Co.mmissio.nebs. 
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„,|,tiif  tIsluTV  111 

"■        \hilah  ,1  ,il.  v.  /.'."A///,  -M.  T.  -2  Vict 


I,  Xaviuahi.e  Waterh.  i      /fin'rn  ami  .SY/vio/ii.]— Hi'M,  that  uihui   the 

,    (,  II  !  eviileiR'e  ill  this  oaso  the   jiirv  weru  wurraiiteil 

1.  i.inimiiij.  ill  fi,„ii„g  tlic  X.wtii  Syileiiliani  river  to  l.e  a 

—Till'  crown  caiiimt  griiiit  an  exchinivu  ,  puhlio  iiavi>;a1)lc  water-ci>nr8o.   Riijma  v.  Mt'iiii:<, 

iiavigahli!  waters  in  this  )ini-  j  3  C.  P.  SO.'i. 

I  Hehl,  that  ill  tliis  ease  the  (U^elaratiiui  anil 
1  !».rsiiii  tliiiiwiiig  noxions  matter  into  liake  niiitli  l>lea  (set  init  in  the  report,)  taken  together, 
,,,  ,i,i  i.r  any  other  navigable  water,  is  lialile  siilKeieiitly  slieweil  that  the  stream  in  i|nestion 
I'l'  III  ail  imli'ti"""^ '""^  *'"'''■  1"'^ '''•'-'  action  at  (ealleil  the  Twenty  Mile  ( 'reek)  was  a  iiavigahle 
1  'suit  of  any  imlividnal  distinetly  ami  stream,  ami  eajiahle  of  heing  used  hy  hoats  for 
'  liirlv  ii'iiiivil  thereliy.  WatMtii  v  C'llit  nl'  the  jmrposes  of  eoiimierce.  Siiiin  v.  (,'ri(tt  l\'i)<f- 
,(,;,.<  li:ili''iiiil  ))'«/<•/•  Co.,  4Q.  H.  l'.-)8."   '.<^ni  It.  Co.,  l.'J  (^  li.  37(i. 

The  common  law  rule,  as  to  tiie  tinx  ami  re- 
tlnx  of  tile  tide  lieiiig  necessary  to  constitute  a 
navigalile  river,  does  notajiply  to  our  great  lakes 
and  livers.  <,'iiiir  v.  lintis,  ~  (',  I'.  1  Ki.  See 
also  Whihins:  Mrhirhl,,,/,  Ui  C.  V.  102. 


defendant  was  a  tres- 
1  V.  V.  470. 


;    }'.HV)ll/l 

111  tre^iiass  for  entering  plaintilF's  close  and 

limHiiii,' a  .-iiiaiity,  etc,  and  occii|iyiiig  tiie  heacli 

>,,.  tliJ"  jmrposc   of    fishing  •  -Held,    tiiat    tiie 

f  cr'iwu  lias  the  power  to  grant  the  heaeli  to  high- 

«iuiinark.  and  that  the 

i.,b<d'.    I'l'dri-  il  ii-i:-  V.  Ji//'oll, 

]]n>  [latent  having  conveyed  to  jilaiiitifF  the 

1,11,1  t,i  tlie  waters  of    Lake    Ontario  :  — Held, 

I, lilt  III!  eoiiiiiioii   law   right  exists  to  the  pnl)- 

t(i  HSU   the   lieacli    aliove  high-water   mark 

I  j ,,,  lisiiiii;;,  H  lien  the  heacli    has  been  conveyed 

I  k  the  i.'i'owii   to   a   subject.     //<. 

Ill  this  ease  McLean,  J.,    ilitlereil  from  Ma- 

iiiliiv,  ''•  ■'••  '"^  *"  *''*^  (piestioii  of  high  and  low 

Uatiiinark,  lie  agreeing  with  Sullivan,  .).,  that 

[ii.listinetiiiii  of  high  or  low  water  could  only 

ilniwii  where   tide    exists,   and   not  in    the 

Ulaiul  waters  o;  tins  province.     .V.  ('.,  //(.,  401, 

IBuk'. 

laiiititf  owiieil  a  lot  in   IJiirliiigtoii  Bay, 

ItiiilhiViiiiiplained  of  a  trespass  by  dei'eiidant  in 

;iiia  skill'  upiii   the  watera   of  an  inlet  in 

Iflif  Uiv  ami  ti.<liiiig  there.     The  evidence  shewed 

Itlut  tlie  water  ill  the  inlet   varied   from  .")  to  IS 

lititiii  lU'i'tli,  anil  that  it  was  navigable  for  boats 

Idf  iHiisjilunilile  size  : -Held,  that  the  inlet  was 

iif  tlu!  navigalile    waters  of    the  bay,  and 

Kliiit  the  jilaiiitili  could  not   recover,     (iiojc  v. 

5„/,<,  lie.  I'.  IKi. 

Hilil,  that  tlie  great  inland  lakes  of  Canada 
(iTcwitliiii  the  admiralty  jurisdiction,, •mil  oti'eiiees 
(citiiiiiiitteii  III!  tlieiii  are  as  though  committed  on 

if  lii's'li  seas  ;  and  therefore  any  magistrate  of 
Ittis  iiriiviiioe  has  authority  to  eii(|uire  into 
hlitines  ciiminitted  on  said  lakes,  although  in 
lAnitiiiMii  waters.  Jfi'i/inn  v.  S/iarp,  .">  1'.  U. 
|13.-|,-('.  I.  Cliainh.— Wilson. 


The  llonge  found  to  be  a  navigable  river. 
■SiiKil/  V.  amiiil  Trtink  U.  Co.,  l.'>  Q.  H.  '283. 

Held,  that  the  river  St.  Lawrence  above  tide 
water  is  a  navigable  river,  the  bed  of  which  is 
vested  in  the  crown  ;  and  therefore,  that  under 
a  grant  of  lots  ',M  and  ;V2,  in  the  1st  concession 
of  the  township  of  Cornwall,  ih^scribed  an 
Ijonnded  by  the  water's  edge,  no  part  of  the  bed 
of  the  river  passed  t  >  the  giantee.  The  statutes 
and  authorities  upon  the  ijuestion  reviewed. 
Di.ivOH  cf  III.  v.  Siiils'niijir,  23  C.  1'.  23"). 

Held,  also,  that  although  the   jiossession  of  a 

pier  built  out    in    the    river  might   entitle    the 

plaiiitill's   to   maintain  tresjiass  against  a  mere 

1  wrongdoer  for  an  actual   entry  upon   it,  yet  it 

j  Would  not  draw  to  it  possession  of  the  bed  of  the 

I  river  between  the  pier  and  the  shore. 

I      Hehl,  also,  that  the  evidence  shewed  that  the 
'  channel  between  the  mainland  and  Sheik's  Island 
was  in  fact  navigable,      lit. 

'      Wli.at   is    a   navigable    river   considered    and 
\  delined.     Attunti ;/-(riiii:nil  v.  llarrkon,  12  Chy. 
41)0. 


Ol/.^tnii'lhiij. 


The  property  in  the  soil  adjacent  to  the  shore 
and  covered  by   the   waters  of  the   lakes,  or  of 
navigable  rivers,  is  in  the  Crown,  subject  to  the 
right  of  the  public  to  pass  over  the  water  in  boats, 
and  to  fish  and  bathe  therein  :  —Held,  therefore, 
where  defendant  had  eiicro.ached  on  a  jiortion  of 
lake  Ontario,  not  far  from  his  land,  but  not  ad- 
iiiitariip  was  pressed   ui)  there   by   strong  I  joining  it.  In' the  construction  therein  of  certain 
fill  Is.  ailiuitteil  of  scows  passing  over  it,   but  1  cribwork  and  piers,   upon  which  he  had  built  a 
itliit  the  water  w.as  then  only  four  or  five  feet  j  warehouse,  that  these,  not  being  natural  acere- 
ji,  ;iiiil  that  at  ordinary  times  it  was  ijuite  '  tioiis  to  his  land,  but  artificial  imiiedinients  to 
ilnw  ami   furilable  : — Held,    not    navigable    the  waters  of  the  lake  or  harliour,  must  be  con- 
sidered to  be  upon  the  soil  of  tlie  Crown,  anil 


I  hi  evidence  shewed  that  tlie  land  in  dispute 
lltixtniiircUnarv  periods,  when  the  water  of  the 


Itat.f.    /,'!-.«  V.  '1% 
'  l''iii.<iiniiil]i,  17  C 


Cur/ionilioii  of  tin 
P.  195. 


Yilkiiji' 


^^   'hi|iriiiierty ill  i|uestion formed partof  the  lake, 

,„;,.,.,. — ,SVi  H.ii;i"'i^^pft"ii.'h  imt  navigable.     The  crown  surveyed  a 

lit  fnr  the  mail,  which  w.as  then  under  water, 

illtct  of  which  was  that   the  jiroperty  in 

.-ti  ill,  which  lay  to  the  north  of  this  intended 

,  wiiuM,  if  the  road  were  made,  become  a 

lerc . stagnant  piiiul.     Hehl,  that  the  crown  had 

t  riijlit  to  lay  out  the  highway  where  it  did, 

Ithat  therefore  it  could  grant  the  portion  to 

e  imrth  of  it,  which  would  be  thus  excluded 

tei  the  lake  ;  and  this  without  the  aid  of  23 

iTict.  c.  i.  s.  33.    //). 


e  soil  of  the  Crown, 
that  defendant  was  liable  to  be  removed  there- 
from on  an  information  of  intrusion.  TliaAttor- 
iii'i/Gvui'i-alv.  Pn-i-ji,  15  0.  P.  329. 

Declaration  :  that  plaintiff's  vessel  was  lying 
almost  loaded  at  the  railway  -".harf  ,it  Toronto, 
ne.ar  the  mouth  of  the  river  I  \in,  with  a  tug  to  tow 
it'into  the  harbour,  and  bjfore  the  loading  could 
be  finished  and  the  vessel  towed  out  defendant's 
vessel  came  near  the  mouth  of  the  river  :  that 
the  entrance  to  the  dock  where  plaintiff's  vessel 
lay  was  not  wide  enough  to  allow  plaintiff's  ves- 
sel to  pass  out  if  defendant's  vessel  entered  the 
mouth  of  the  river  l^jfore  the  other  went  out,  of 


• 
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3'J3t; 


wliicli  (lefciulaiit  Imd  notice;  and  nw  defenilnnt  i  Tlio  (!rnwn,  in  Hulling  laud  iiijnn 
was  abont  to  enter  tlio  river,  plaintiff  gave  iiini  '  wtreiiin,  Htipniated  that  tlic  iiiiirlni,."'*''''''''! 
notiee  tiiat  the  ri\i'r  was  too  narrow,  that  the  ereet  <in  tlie  ])ro]ierty  a  saw-inili,  L  '^  i',  ""'''I 
])laintiH"s  veH«el  was  nearly  loaded,  and  defenilant  ,  griHt-inill  :  Held,  that  tliin  iljij  niit  «  -  ^'  *l 
would  Ik;  delayed  only  a  nliort  time  if  he  waited  |  i>urchaHer  in  creating  a  nui.saiict.  jn  t|,'.  ''"'''I'l 
until  )ilaintitr's  vchmcI  ]iaMse<I  out  ;  hut  defendant  ,  throwing  into  it  the  naw-dust  .unl  rulii '.' '■  ''') 
wrongfully  and  injiiriouHly  hmught  his  vensel  in-  )  Haw-niill,  the  eti'ect  of  which  \ia.H  tci  "'1 '"  '"'^ 
to  tile  l)onand    kejit  it  there   three  davH  after  i  Htructions  in  the  river  *■•  ""•■' ''li'ili 


•iejit  it 

jilaintitl's  \esscl  was  loadcil,  and  the  jilaintitr, 
though  ready  to  |procccd  with  hin  vcs.sel,  was 
kept  there  idh%  anil  was  put  to  great  loss  and  ex- 
]iense  ;  and  further,  that  defendant  so  delayed 
the  ]ilaintill'  uniu'ccssiirily,  and  was  during  said 
time  unahle  to  load  his  (defendant's)  vessel,  and 
such  delay  was  caused  solely  hy  the;  wilful  and 
nnnccessary  act  of  defendant  and  his  seivants, 
from  which  defendant  coulil  reap  no  advantage  : 
—  Held,  declaration  had,  fiu'  want  of  an  aver- 
ment of  the  ]pliuntiH"s  i-ight  to  use  tiie  locus  in 
(pio,  or  that  it  was  a  navigahlu  stieam,  and  lie- 
eanse  it  failed  to  shew  an  nnreasonahle  olistrnc- 
tion  of  till!  stream  after  defenilant  knew  that  the 
jilaintitr  had  his  vessel  loaded  and  reipiired  him 
to  remove  the  olistruction  to  enable  him  to  pass 
out.      //()//  V.  h'ir<ir/,  ;5.'{  (,).  H.  401. 

Where  defendants  were  indicted  for  ohstruct- 
ing  a  navigahle  river  hy  the  erection  of  a  wharf, 
and  there  was  no  evidence  tint  tlu'  p.ivt  covered 
by  the  wharf  had  ever  been  navigated  by  vessels 
of  any  .size,  but  it  was  shewn  only  that  the  pro- 
secutor was  prevented  by  it  from  landing  there 
W'itli  his  skirt',  and  the  wharf  was  ])roved  not  to 
interfere  with  the  navigation  : — Held,  that  the 
jury  were  rightly  directed  that  on  this  evidence 
the  only  verdict   which  could  be  rendered   was 


injure  or  impede  the  navigatim 


to  such  an  ,,sti.|,t 


•anal 


as  t. 


A  statute  having  authori/e,l  a  ,  ana,  ,.,,„,,,„,| 
to  cut  a  channel  across  a  certain  liii{luvav      iL 

to  erect   and   maintain  a  safe  ,iii.|  ,• I'l,,,',]'"'  f 

bridgi' over  the  canal  ;    and  tlie  l.riil.,,,  |'   ''H 
after  being  erci'ted,  becoine  unsatV  ti?..'..'.  '".^'i 
default  of  the  canal  eoui))any,  ,ui 
road   company,    which   had  aci|iiii-,,]  n,;.  .  "'jl 
was  held  to  be  entitlecl   ti.   I. nil, I  ..  i  ..:  i        "'"'•I 


the  cut,  though  the  navigatim 


to  bnijij  a  liHij'/ 


'  "ii^  thi'ivlivni 
peiled  ;  but  that,  on  the  restmatidn  nf  tl„.' ,'  . 

11*1  I  1         •  ■       I  '"    I'  111.11 

coniiiany  s  bridge,  their  riglit  t  .  tin.  frw  i,.^  * 
I  tioii  ol  the  channel  I'c'vivcii,  ami  wax  onf„iriliJ 
!  in  eipiity  by  mortgagees  of  tlir  canals, 
'  subject  to  such  terms  as  justice  tn 
^  company   rei(uired.       77/.'   Tmrn  ,,1' 

Tlif  //(iiiiil/oii  iUiil  Mil/ou  Jlfiinl  r„. 


L' |aiirj 

till'  h  J 
liiiiitlii,,  J 

I'  <-'li.v.  .ilI 

.\  jicrson  had  mills  which  were  partly  on  a  ,.,^A 
allowance  and   jtartly  on  a  inililic  river,  i,v  i 
waters  of  which  the  mills  were  uiirki;il;\ 
that  he  had  not  such  an  interest  as  cntitl, 
to  coiiiplain  of  an  obstriii;tiiiii  to  tlic  rivur 
V.  Ctiiii/ihdf,  I'.K'hy.  -J-.M). 

In  a  suit  brought  to  have  biiiuidariesilntir^j 
defendants  claimiMl  the  right  to  an  iiiiMih:ti.,iii| 
restrain  the   plaintitl'   fi retaining- tlir  i:<hJ 


not  guilty.  .'<ueh  a  direction  is  not  so  much  a  !  the  road  along  a  jiortion  of  tiie  slmn.' iif  .\|u4,| 
direction  on  tlie  law  as  a  strong  observation  on 
the  evidence,  which  may  proiierlj-  bo  made  in  a 
proper  case  without  being  open  to  the  charge  of 
inisdirection.  Jtai'iHii  v.  I'urt  Pern/  ntid  Part 
\VI,;tl,,i  n.  <•„.,  ;W(,).  15.  431. 

At  the  village  of  l''enelon,  on  a  navigable  river 
fif  the  .same  name,  there  is  a  fall,  where  a  slide 
has  been  constructed  for  the  [lass.-igc  of  saw-logs 
.and  timber  from  the  lake  aliovo  into  the  river. 
The  defendant,  who  had  charge  of  a  drive  of  saw- 
logs,  stretched  a  boom  across  the  river  below  the 
falls  to  collect  the  log.s  after  they  had  come  down 
the  slide.  While  the  boom  was  so  placed,  and 
before  the  logs  had  been  let  into  the  river,  the 
plaintitl's  steamboat,  plying  between  landsay 
and  Fenelon,  was  iirevented  by  it  from  riiaching 
the  latter  place  : — Held,  that  for  this  obstruction 
defendant  was  liable  to  an  action  ;  and  that  the 


bay.  It  apiiearcd  that  the  I'oail  m  i|iu<tiuiuiJ 
of  great  public  utility,  that  the  iliii.||il;i|,(j„,, 
not  rijiarian  proprietors,  tiicri'  lieiiiL;,i  pal 
lowanct^  laid  out  along  the  slmre  liftHViii  ;!itj 
lands  and  the  waters  of  tiie  liay  ;  ainl  tlintti 
defendants  had  built  their  mills  mio  iiaiilvji 
the  waters  of  the  bay  ami  partly  mi  tin- imlil 
highway,  the  <ither  in  the  iiavJLralili'  w.itirs^ 
the  bay  :"-Helil,  that  the  defeinlant.s  Wfivt.i 
tre.-ited  as  plaintifl's  seeking  relief  liy  Kilh 
(following  the  last  ca.se)  that  Ikmiii;  tli:ni;, 
trespassers,  they  were  not  ciititlcil  t"  ;iiivrcii< 
against  the  plaintitl'.  CurL'/iiiriiy.  Ilinfn-  ''41  w 
40!). 

Sec,  also,  IX.,  ]).  ;!!ii;i. 


n.   AcciiKrioN, 
AVhero  land  was  granted  by  the  cruwii  1»iHJ 


peculiar  damage  sustained  by  the  plaintifl'entitled  ,,  ,,^.,^.  ^^^^^,^  „  j,^  i,,;i„^i.,i  i,y  ,,„.  ,;i 
him  to  maintain  it.  Semble,  that  all  pers.^ns  j  i„g  „„  l.ake  Ontario,  and  .leJcriheil  in  tir 
have  an  eipial  right  to  navigate  a  navigable  river,, ,s  t..xtending  to  the  water's  eilj,',;,  it  w,i<^ 
with  logs  or  steamboats,  which  right  must  be  I  ^\y^^  ^\^^,  ^vater's  edge  must  he  the  l.-iiii, 
exercised  m  such  a  manner  as  not  unreasonably  1  wherever  it  might  he,  ami  tiirafnri-  ti 
to  iinpedo  or  delay  another  in  the  exercise  of  the  I  i,„„i  ^hich  was  grailuallv  and  inipiTajitii 
same  right.     CrundcU  v.  Mooiic;/,  23  C.  1'.  212.      formed   by   the   receding  of  tlic  watir  w 

Obstructing  navigable  river  by  liooin  for  saw- 
logs.  IJooni  broken  by  collision  with  defendant's 
steamer,  .and  saw-logs  lost  thereby.  Action 
therefor.  See  liracc  v.  Union  Forirurdiny  Cu., 
32  Q.  B.  43,  p.  3.-)!)3. 

Where  relief  wouhl  be  given  at  the  suit  of  an 
individu.al  in  respect  of  an  injury  by  the  obstruc- 
tion of  a  private  water  course,  an  infonn.ation 
will  lie  at  the  instance  of  the  Attorney-dJeneral 
for  an  injury  to  a  navigable  stream.  The  Attor- 
ney-Gtntml  v.  HarrisuH,  12  Chy.  460. 


belong  to  the  grantee,  the  bimmlurynf 
being  Hnctuating,  .and  the  grantcu  nut  iituijH 
strieted    to   the    land   exteuiliiig  tn  wlitw  t 
water's  edge  was  at  the  time  of  tlie  grant. 
d.  McDonald  v.  The  Cobouni  /laHujiif  Oj. 
T.  7  Viet. 

T«and  gradually  and  imiierceiitilily  furiiieJI 
the  washing  of  sand  and  shingle  fmui  tlie  I' 
is  the  property  of  the  owner  of  the  ailj«i« 
land,  described  in  the  p.ateiit  .is  txtomii 
the  water's  edge,  even  although  the  Im 
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t\w  i,Mn,;l,ii,,.r  ,i,„„i,,| 
siiwiinll,  M  v.,:\\  _^ 
tliLs  iliil  lint  w;iit;hiU!,^| 
niisiuii'f  ill  till'  iiM-  ul 
-diiHt  iiml  riilus,.  „i  ii'^J 
liiili   WiU  l„  i..ri.;it,.  ,|||  [ 

II   Sllrll    1111    I'XUilt  , 


AMll 


iiii'i/.cil  a  ruiiiil  o 


'ini'anr 


a  (.Ti'tiiiii  highway,  ;i,i',ll 
a  Mifi-  .iii'l  I'lPiuiiiuili  ,iij| 
ami  till'  l.riil;^!:  li,.  ,|,;,| 

nine    llllsali'  tlllVni;;li  thj 

liail  ari|iliivil  the  |.„„J 
til  liiiilil  a  I'lil^i'iiiiin,! 
vi^'atioii  was  tia  ivliv  itnf 
K'  rcstnratiiiii  nf  tlu' nia( 
I'  ri,L:lit  t  I  tlii^  I'ri'^'  niun, 
vivi'il,  ami  was  ciif.nvilili 
us  III'  till'  I'aiial  i-iiiiiiaiiYj 
1  IIH  justii'l'  tn  thu  ii, 
r/i,'  T'lii-ii  "i'  IhhM. 
'oil  li'niiil  I'll.,  17  riiy.  :ti.| 

liii'liwiTi'  partly miariill 
1111  a  jmlilic  river,  'iv  tin 
ills  wuru  wurkitil ;  -ii,| 
111  iiitiavst  as  I'lititlu'l  iiiii 
nii'tiim  tn  tliu  rivi'i'.  11','it 

liaVO  llnllllilMvii,'Slll.'cl;ireil| 

(■  right  t;i  an  iiiiun.'tiniiti 
frniii  rt'taiiiin;^  tln'  iiwj 
1111  of  tlu'  slmrij  "f  Mii-k"la 
it  tlio  rnail  ill  ijiii'stiuiiwiJ 
r,  tliat  till'  ili'lt'inkiitsvitij 
irs,  tlK'i'i'  lii'iiii;  a  r";i'h 
j;  till!  i^lmi'L'  ln.'t\Wi'ii'.lieij 
'iif  tlu'  liay  ;  ami  tli:it'.lij 
tlit'ir  mills  ihil'  jiaillyi 
y  ami  \iartly  mi  tin.'  imM 
111   till'   naviua'ili'  wmUtji 

tlic  lU'Iriiilant.s  wcivti' 
Hi'okiiig  ri^'lii'f  liy  liii 
use)  that  lii'iii^' th'.iiistkJ 
lint  ciititloil  tn  aiiyrctf 

CocLhitniw  Kii[in;Wi% 

JO,  TX.,  ii.:!Wl. 


'Vrciu-vriiiN. 

lUitcd  liy  tliei.T"\viil»m(j 
ami  ilc-^t-'vihi'il  ill  tlu' ;« 
water's  oilgo,  it  MM 
Ige   must  he  tilt  Iviiii'ii 
"he,    ami    tln-Ttfuri.'  tU 
ailuallv    anil  iiiilitraptill 
uaiiiy  of  the  wutiT  H 
e,  the  bnuiiihu-y  "f  tlic  1 
111  the  grantee  iKit  l«i( 
I    extemling  to  wlwt 
the  time  nf  the  grant. 
CoboiiiV  ll"i''"'i"' '-" 

ml  imiierceiitihly  fnrw 
I  ami  shingle  from  the! 
the  owner  of  the  *1)')M 
the  patent  as  extemlinij 
liven  although  the  foni 


1  l.u  the  artilieial  oreotioliH  of  n  liarliimr 

'  lUte.     ' 

■','.  ,,ll.^,|^i^  miller  wliieh  plaintid' I'laiiucil  title, 
^  ,,l  "til  the  liaiik  of  laku  Ontarin,  tlieiiee 
i'*'i"^ak  saiil  hank  the  several  cimrses  therenf." 
Ih'.nneueil  that  sn  nmeh  alluviul  .leimsit  iiail 
1  'vislif'l  iqioii  the  shiire,  ami  uveii  iiiimi  the 
iKuikiiitI.elake,  that  all  traees  »f  the  loniier 
I    Ilk  wi'i''  ""**    oliliteiateil,  ami  coiihl  mily  he 

rU'i'iiiiiL'iVt  'f  till'  lake,  "he  the  Inser  (the  owner 

|c> 
Ilk' 


^^,,,,,e,|  hy  ilig«in«  through   the  surface    or 
,vi,.il:     Helil.  that  as  iilaiutill  wnllhl,  hy  the 


tla'sliiire,  eniisistiiig  nf  the  jiart  l.etweeii  high 
•|,w  water  m.irk,  always  heiiig  alilc  to  elaiiii 
ether  it  shifteil  or  not),  sii  he  slioiihl 
f  th 


iil-e  Wlie 


ILlititleil  tn  the  helielit  of  the  extelisinii  iit  the 
iriiikseiwanl,  upnii  the  inilieilile  that  whoever 
l!.,„l,l  sustain  the  iiiiiiry  sliouhl   also  lie  eiititleil 


|„„iiasii'-t'ii"tlu'iii,|iirysln' 

heiielit.     Mel-eaii,  .1.,    ili'SS.      / /ir<i»ji  \: 
1,1  l>,l<rlioriiii;ili  A'.  <'"■,  ■">  < '•  I'.  •">*>!». 


I  tlie 


[This  ease  was 


atliinieil 


Jan-'ii, 


|,S,')!I,   MeLe.ui,    .1 


in  apiieal  on 
,   iliss. ,   liut 


th!! 

has 


3ril 
lint 


^•\  reliiirteil 


See  the  extract  from  the   jinlij 


ut  "f  the  eiimt  given  in  2  Api).  1!.  '-M'.',  mite. , 

\  iKiirel  nf  laml  ennvcyeil  being  descrilicd  as 

m'liiv  t'liaiiis   more  or  less,   running  to  lake 

iiUi.i,  and  tlieiiee  along  the  lake  shnre,  itc, 

1,1a  heiuli  nr  .strip  of  land  having  lieeii  funned 

lii'iretinii  hetweeii  what   was  then  the  line 

theeilgeiif  the  lake  as  at  iireseiit  :    Hehl, 

t  Jie  iiwiier  nf  the  land  was  entitled  to  such 

|,,,f  land  tn  tlie  water's  edge,  and  was  mit 

.iitiil  tn  the  hnumlary  of  the  lake    as  it  was 

ii,ii  the  ahnve  deed  was  made,    the  distance 

tlie  lake  hi  ing  more  or  less  according  to  cir- 

iiistaiioes.     Ihii'L-  i-t  ul.  v.    T/n'  Cnhnnrij  iiiiil 

l.lWn'lilll  It.  Cn.,  5  C.   V.  iVv2. 

llv  10  (!en.  IV.  e.  11,   the  I'nliourg  Harhoiir 

liiiaiiy  were  authorized  to  construct  a  harhour 

tohiiiiri',  and  also  to  erect  all  such  needful 

lives,  Jiuililiiigs,  itc. ,  as  should  he  useful  and 

iicifiir  the  prntection  of  the  harbour,  and  fur 

a.eiiiiniuiilatiiiii  and  convenience  of  vessels 

;iriiiii,  lying,  loading   and   unloading  within 

aiiie,  iiiul  tn  alter,  repair,  and  enlarge  the 

as  might  he   expedient.     Tlie    iihiiiitill  "s 

L'Xteiuk'il  til  thu  water's  edge  and  fronted 

■i  imlilie  highway,  at  the  end  of  which  the 

my  eniistiuoted  li  pier  originally  of  'M  feet 

wiltli.     Fidin  time  to  time    earth    dredged 

nil  the  lasiii  was  deposited  to  the  east  of  this 

ir.aii'lerih  wnrk  was  placed  on  the  outside 

invent  it  from  being  washed  away.     On  the 

itiiiiial  land  tlii'.s  formed,  partly  by  accretion 

initly  hy  the  action  of  those  representing 

I'duiiiaiiy,   the   defendants,    in    whom    the 

trs  eiinferred  on  the  harbour  company  had 

vesteil,  huilt   a   storehouse,    and    a    fence 

iliiv,'  it  from  that  part  of  the  iilaintiff 's  land 

ich  hail  acenied  to  him  from  alluvial  deposits, 

iMi|iim  the  plaintiff  tiled  a  bill  to  compel 

reiuiival,  on  the  ground  that  they  were  on 

highway  ami  prevented  him   fi-om   having 

thereto  troiu  his  land  : — Held,  reversing 

Uteree  of  Proudfoot,    ^'.   C,  23  Chy.  507, 

the  iilaiutiff  w.as  not  entitled  to  relief,  as  the 

itiiiii  ill  i[uesti()n  was  not  part  of  the  liigh- 

mt  an  artificial  structure  constructed  for 

lurimriioses  under  the  authority  of  the  Act. 

.ilsd,  that  gradual  accretions  in  front  of  a 

allowance  running  down  to  the  lake  form 


l>art  of  the  road,  just  as  similar  deposits  in  front 
of  a  lot  aeeriie  to  the  owner  theieot.  Meld,  also, 
that  althongh  the  statute  KXieo,  IV.  e.  II.  did 
not  exjiressly  authorize  the  eoiiipany  to  build  ii 
wharf  in  front  of  the  street,  the  recognition  of 
the  light  ill  siibsei|iieiit  statutes  was  sullicielit. 
Sliiiiilhi  \.  /'iri-i/  1 1  III.; -2  .\li\>,  K.   I'.Ci. 

[This  c.ise   has   been     since    alliniied    in    the 
Supreme  Court,  not  yet  repoitc  l.| 


III.    FonMINli    HolNIiAlilKS. 

In  actions  in  which  the  king  is  a  p.irty,  in  tho 
eonstnietiiiii  of  gr.iiits  from  the  cimwii,  where 
there  is  an  anibigiiity  in  respect  of  the  preiiiise.s, 
as,  for  instaneo,  what  is  to  be  eonsidered  tho 
b.iiik  of  a  rivi'r,  other  grants  from  the  crown  are 
admissible  to  assist  in  the  coiistriution.  I'lnrk 
il  III.  v.  /{iiiiiii/rii.illr,  ;i  (»,  S.  .VJS. 

A  grant  of  land  to  within  one  chain  of  a  river, 
means  to  within  one  chain  of  the  edge  of  tho 
rivei',  not  of  the  toll  of  the  bank.      Sliiiitnii  it  ill., 

V.  ir;,„/,„^  I  {}.  u,  .-{o. 

The  plaintilf's  patent  describeil  his  land  aa 
eomnieiiciiig  at  a  post  "  on  the  b  ink  of  Burling- 
t<in  bay,"  and  i\w.\\  going  north  7"-',  west  'JO 
chains,  more  or  less,  "along  the  bank,"  to  within 
one  chain  of  the  next  lot  ;  -<,>ii,i're,  whether  this 
deseiiption  included  an  inlet  in  the  biy,  or 
wlc'tlier  it  made  ]ilaiiitill"s  bound  iry  I'ollow  tho 
biiiU  in  all  its  windings,  though  the  distanco 
given  would  then  be  erroneous  ;-  Seniblc,  per 
Hagarty,  .1.,  that  it  did,  llmji'  v.  lialis,  'V.  1*. 
IKi. 

The  lot  in  (luestion,  fronting  to  the  north,  wa.s 
bounded  on  the  south  by  the  river  Thames.  Tho 
slicritl',  while  the  ()  (icii.  I\'.,  c.  7,  was  in  force, 
sold  l'2()  acres  nf  the  lot  for  taxes  :  --lleld,  that 
according  to  the  statute  the  rear  line  of  the  tract 
should  correspond  with  the  rear  of  the  whole  lot, 
following  the  windings  of  the  river.  Mr/iili/re 
V.  (.'rial  Wi-ifini  II.  Co.,  17  Q.  B.  118. 

((tiuerc,  how  a  boundary  line  fidlowing  "tho 
general  cnurse  of  the  river  ''  for  a  given  distanco 
is  to  be  ascert  lined,  and  whether  it  is  iiropcrly 
done  by  drawing  a  straight  line  from  tlie  start- 
ing ))oint  to  a  point  on  the  river  at  that  distance. 
II7(/^'  1/  III.  V.  Dinilo/i,  •27  <i).  l>.  '2'M. 

I      Tn  an  action  of  trespass,  defendant  claimed  as 
']  p.art  of  lot  I(i  in  the  broken  front  of  Mseott,  that 
part  of  ( 'ary's   point  in   the   river  St.   Lawrence 
1  which  would  be  included  within  the  side  lines  of 
1  the  lot,  if  projected  'rom  the  main  shore  across  a 
I  small  bay  to  and  across  the  jiointto  the  river  in 
j  front  of  it.     In  the  original  plan  of  the  township 
]  the  line  across  the  point  from  west  to  e.ist,  shew- 
'  ing  an  intention  to  include  it  in  the  broken  front, 
was  continued  mil.y  as  far  east  as  lot  14,  though 
the  point  extendeil  far  enough  to  cover  tlu  •'■■■luts 
of  lots  15  and  Id.     In  scaling  the  froii    ■  ■\    he 
I'iver   posts  appeared  to  have  been  iiut  >■    .  i    on 
the  main  land,  but  none  could  be  traced  on  tho 
point.     The  jury  found  that  these  posts  were  in- 
tended to  mark  the  width  of  lots,  not  the  front 
angles  of  lots  in  the  broken  front,  and  that  the 
front  of  lot  1(5  was  upon  the  main  shore,  and  not 
on  the  river  in  front  of  the  point : — Held,  that 
upon  the  evidence  the  verdict  was  right,  as  no 
part  of  the  point  appeared  to  be  included  in  the 
lot.     Tliomxoit  V.  Shfriouod et  al.,'l\.  Q.  B.  174. 
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A  |><iillt  iif  I'lilliMlt'lK'CMIcllt.    "ill    ri'nlit  (III    lake 

Krit',  at  tlic  Niiiitli-cuHt  iiiixlc  <>f  tli<!  lot,"  nuNUm 
tilt!  Hiiiitli-caxt  hiikIc  km  it  Htdiid  at  tlu^  tiiiii^  tliu 
grant  iMNiucI,  uinl  imt  ii  |ioiiit  Hllil'tiu^  with  tliu 
t'lioniailiiiit'iit  of  tliu  laku.      //<•/•  v.  Xolaii  if  iil., 

•21  i).  n. :««». 

'rrt'MpaHH,  to  try  tlic  titlu  to  laiidH  IviiiKailiaciMit 
to  till-  river  lliiiiiiicr,  ami  occaMiiniiiliy  ovltIIowciI 
iliiriiij,'  ficrtlicts.  'I'lif  iliti'iidaiitM  ik'i'il  j;avi'  liiiii 
tlif  lii'il  oC  till'  ii\i'i',  ami  two  i-imIs  licyoml  "  lii^jji 
water  limik  "  on  liotli  Miiiin  of  it.  'I'lic  ex  iilcliit^ 
wiiM  coiitiii'tiii),' as  to  till'  iioNitioii  of  poMts  iiu'ii- 
tiolu'd  ill  tli<'  died,  and  dcfriidaiit  coiitelidi'd  that 
lit'  wan  iiitith'cl  to  two  rods  lieyond  tin.'  liiglii'Ht 
jioilit  to  w  liiih  the  water  of  the  river  eviM-  rone, 
liieliidiii;;  the  land.s  in  i|iieMtioii.  A  lioiid  con- 
tlliliin;,'    tiie   a;;feenient   lietweeli   tlio    l»artie«,    ill 

IMirNiiaiiie  of  w  liii'ii  tiie  conveyance  a|i|icai'cil  to 
lave  lieeii  liiude,  delined  "  hii^ll  water  mark  "  to 


WATER  AND  WATRIl  COTTRSKK 

Where 


u 


divi.led  l.y  u  river  or  highway,  tli,.  JiL,      ' 
in  iiriiiiA  fiioio  the  c«intre  of  tin  rncr, ,     I 

v.,  owniiiK  landM  on  hoth  Hiilesnf  ^,, 
liaviKalile,  conveyed  a  iiie<'.'  ,,ii  tin.  „,|iV""l. 
dcserilied  aM  exteiidiiij;  "to  tin    M,itir'«    i 
the  creek,  then  keeoing  aloiiK  the  Milt", '\ 
of  Haid  iieik  w  ith  the  Mtri'aiii  until,  "\'/" 
viiiH  the  road  htteen  feet  wide  uidh..  o  ' ,""^ 

Held,  to|.i.,«   the    land   to  the  .Ci'tr     ""' 

Htreain.      /\iiiim  w    '/'iirri//,'.\'>i)    \i    •. 

-   1  •  I >,  1 1 . 

On  the  !tth  Feltruarv,  IN.VJ,  ,i  i,,.it,.,,n,.    , 

I       i>  I  I  ill"  l''"Hlt  Ihlllh  I 

.1.  I'.,  under  whom  the  i.lainiiir  ,.|.,|„„,,|  '"" 
niill-.site,  demrilied  l.y  met,,,  ,.,|„|  1„„||'|^" 
which,  after  yoiiij,'  "  ,inc  ,'liain  .sevinty'i"'. 
more  or  less,  to  the  top  ,,t'  the  limiL'  , , ' 
river,"  it  iiroceeded  "then  Noiith-.'a4,.||v'\|  j 
the  top  of  tile  hank,  to  the  jiniit  K,t«,ri,'' 
lots    hve  ami  four  ;  then  h,.ii|i      !■  i,,,i.      '' 

'I  Ul,-  Mi(]H 
'ilt 


crossed  the  river  "  to 


It 


,;il"'mttowl„..|,,i,„„, 
will  lie  liai^kcil  liy  lieiiiy  raix,,!  lliiit,,  i,  ,,, 
lieforu  ineiitioiied,  at  the  mill,  ainl  :  i 
northwardly,  e'istwardl\  .and  iiortliw,.st«  ' 
(lieing  tiie  general  diiectidiis  ol  tlniiv,.,  ■ 
iiig  always,  an  mi  tin-  ullni'  .wit  u/  il„  ,.; 
such  a  distance  inland  tlierefnnn 
the  mill  ow  iier  the  |irivilcge  of  iaij<ii 
feet  head  water  as  iitoresai,],  to  tli 
lieginning."     A  W(dl  ,leliiie,| 


1)0  "  where  thi'  water  his  already,  or  may  here 

ftfter,  lie  llowcl   f<ir  mill   conven'ieiiec,   or  other    I'riy  limit  of   the    town    pl,,t. 

inachiiiery  :  "     Held,   that   the  language  of   the  ,  kt^'pii'K '".  i^'l  I'l'i'^'''^  ''t   smli  „iiiiv  ji, 

cke<l  was  explained  liy  the  hoiid,  and  that  high  '  f'"'"'  tl'i'  "'i^'<'''  ii"*  will  allow  ot  thiit.Tn  tVnL 

water  mark  was  the  line  to  which  the  wat.'r  was    •'''  water  lieing  raised  at  tlie  mill,"  ,\ 

Howed     for    the    piir|ioses    therein    mentioned. 

</rii/iiiiiii-  V.  Hiuini,  l-J  C.  I'.  4IH. 

Per  Wilson,  .1.  High  water  iii.irk  is  the  limit 
of  the  highest  ordinary  state  of  the  river,  or  its 
average  height  in  its  ordinary  state  after  the 
spring  tlooil  has  aliatcd,  not  tiiu  highest  limit 
reaeln'd  in  the  year.  I'liiiiih  v.  Mi-iliniiiuii,  ',\'l 
Q.  H.  S. 

\\'lierc  land  is  desi'rilied  as  coiiinieiieing  at  the 
interseetion  of  a  road  allowanec  liy  astrcim,  and 
the   iMiiiiiilarv   lines  at   once   diverge    from   the 


alioiit    thirty    feet 
trom  where  the  liin' 


V,  I 

\*  (■ii-!ir.j| 

aiik  (it  tlic  rirj 


aiiovc    till'   water,  .\t,|;, 

.  ,,  ,  •      ii  •    i       i'  ' first    liieiitniin.',!  .tni,k 

stream  :t^»mere,    where    is    the   iioiiit   ot   com-    top  of  the  liank  to   tlie  limit  liitMciii  Inf,  ( 
ineneeinent,  in   the  middle  of  the  stream  or  on    .,,,,1  live,  and  then  the  l.aiik  died  awayiht,,* 

Held,  that  under  this  [latnit  tliu  ii'mit' 


land  granted  was  the  to|i  of  the  hank 

the  limit  lietween  park   lots   lour  aini 

the  line    formed    liy  the  t<iii 

water.     On  the  14tli   Kchni 

issued  to  .1.  F.,  (presumalily 

the  iiateiitee  of  tlic  mill  sitc) 

and  live.     The  description  of  tins'f  ii.ts 


live 

lent  ii., 
■V.>.  a  |, 

■'  l"r-'ii| 
I'K  Int. 


the    liaiik,   and  wliat are  the  owner's  rights  , is  n 
gards  the  water.       This  (|nestioii  was  discusseil 
hut  not  decidi'd,   as  the  plaintilf  faili^d  to  shew 
that  any  part  of  his  land  came   to  tiie  stream. 
J/iiiiii/loii  V.  Ooiilil,  24  (,).  n.  M. 

The  three  easterly  lots  only  of  one  eoiieession 
in  a  tow  iisiiip.  (Smith,  in  the  county  of  I'eter- 
borougli)  were  liounded  in  front  liy  a  river,  and 

tlie  line  had  liecn  run   in   tiio  original  survey  in    and  lioiinds  was  in  part,    "  e(iiiiiijtii(iii;.'\vliti 
front  of  such  concession    up  to  though  not  past  ;  post  had  hecn  planted  in  the  iniilli\vi'<t,;ii;it 
these  lots,  hut  the  townsiiiii  itself  fronted  uiion    park  lot  No.  live,  then  north  ciLrlitytivEM 
another  tow  nsiiiii  :     Held,    clearly   not  a  town-    forty-live  minutes  east,  nine  ciiains  tliiitv 
ship  hounded  in  front  hy  a  river,  within  the  ('.     more  or  less,  to  the  water's  edge  ul  tliiiinllj 
>S.  U.  C'.  u.  O.S,  s.  '21.     Jiiliii.iiiH  V.  Iliiiitir,  '_'ij  (J.  ,  in  the  mill  site  lilock,  in  the  said  tnwiialirti 
B.  348.  I  liy  thirteen  feet  head  of  water  huiii).'  xmo:. 

Ai\  assignment  of  (h.wer  by  the  .sherifT  must  \  *'"^  '"'"'  *^''^"  8<"'thcily  followiiij:  tk  \iai 
be    by    metes   and    bounds.       Where    two    lots  ^  ^■••«^'   thus   formed,"   &c.      Held,  th;it  tliil 
fronted  (Ul  a  river,   and   were  therefore  irregular  !  l""'*^,^!''*  ^'"."''1  ""t  ''li  controlled  hy 
in  shape,  and  the  slieriH'  assigned  the  east  third 
of  one  and  the   west  third  of  the  other,  makin 


the 


no  survey  and  giving  no  further  description,  the 
assignment  was  held 


V. 


iiisufliuiuut.        Finliiu 
Vi-m-i;  28  (l  JJ.  312. 

The  limits  of  the  city  of  London  were  defined 
by  the  proclamation  setting  it  apart  as  all  the 
lands  coiniiriscd  in  the  old  and  new  surveys  of 
the  town  of  London,  together  with  the  lamls  ad- 
joining thereto,  lying  between  the  said  surveys 
and  the  river  Thames,  producing  the  northern 
boundary  line  of  the  new  survey  until  it  inter- 
sects the  north  branch,  and  the  eastern  boun(lary 
line  until  it  intersects  the  east   branch  of  the 

river: — Held,  that  the  city  limits  extended  to  I  the  use  of  whatever  water  he  ini>;litrt'i|uir(li 
the  middle  of  the  river.  In  re  JilcDoiioiujIi,  ,30  |  the  (irand  River  opposite  the  said  laml  Ml 
Q.  B.  288.  '  I  works  then  or  to  be  erected  on  tlie saiiiid,! 


and  the  latter  being  to  the  lii.<t  latintm I 
thus  aciplired  the  w  hole  land  in  ili>iiiitr, 
there  was  no  reason  why  the  dcsi.'ii|itiHii  m I 
own  deed,  which  was  accordiiij,'  t"  tlit  M 
patent,  shouhl  beipialitied  hy  tbeatciinl.  ^| 
ritoii  v.  Front,  U  Q.  K  110. 

A  deed  of  certain  land  de.scri  icd  it  as  the  el 
porti(Ui  of  lota  1  and  2  on  tin    .nutli  siilentj 
(Irand  IJiver,  and  one  of  the  n:ot(.'.<  iiml  U 
was,    "  to  where  a  post  has  heeii  iil.iiitul  at  j 
top  of  the  bank  of  the  (irand  I'ivur  (liiitn) 
appeared  to  have  been  planted);  tliincta 
the  top  of  the  bank  of  tiie  (Jraiul  liivtr," 
By  a  clause  in  the  deed  the  graiit(;t'  Mas  alloi 
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"'«  '"•  '""liiuHit,,, 
'Kl'"»y.  till.,  linii,  „, 

ui.f  tli.irivur.irr.tt,! 

1'" II    tllM   H„in|, 

"tnth,.  watur,  ,.,U| 
L<lll"llK   thr   ttiit,,,  J 
Htrniiii  until,"  ^,,    ^^^ 
■^•t\\'u[v  mIoii;.  11,;  !,,„ 
mil   til  till'  iciitr., 
•'•'•//'■,  ;f.>  if.  It.  i; 

■>    'p-i  ■■'  l«ti'lltMit,lJ 
u   lil.initilV  tiaiim,!,  j„! 
y  iiii'trH  ami  li„„|„|,_ 

DIK'    cllaill    siViMity  1,',,| 

i«\>  "•'  till-  liaiiki.t 

tlll'll  Nillltll-lMstcvIv,  aiJ 
•    tllc    lilult    IlltMiiii  ^ 

fiiMiiiti  ■'•  t„tii,„;„- 
11  I'lllt,  '„t„j^ 

it    sllrli  „,|„.,,  i,,ij 

llll.JW  111'  tllim'Hifntl,, 
ilt  till,'  mill,"  (\;i',  It  tjl 
;i  iMiiiit  tu  wliii'litli.  \,,i| 
:ig  raihcd  tliirtn  h 
;  till'  mill,  ami  ; 
ll\  .ami  l|cll■tl[.^u•*t«a^i^| 
Liutiims  ul'tliiTivifi 

lllllir     .silll       III      III,      i; 

I    tliori'l'iiiiii  as  iii'iMi 
•ivilfgu  lit'  raisiiif;  !,..ttJ 
tiivcsiii,],    t.i   tilt  ].! 
IctiiiC'il  liaiil<  III'  till' 
iiivu    tlir   watir,  •  , 
ii'Nt  mciitiiiiiL'il  stnii  I 
K'  limit  lirtwa'ii  l.t,  i 
u  liiiiik  ilii'il  away  iiitniJ 
Ills  [lati'iit  tliu  limit  I 
tup  111'  tliu  liaiik  ;i,v  nr| 
k   lilts  lour  ami  livt 
the   bhir'         firt  i,. 
I''tilini  .VJ,  :i  1 

miiilily  ■  iniinj 

site;    .        ^  .it  lul,  j| 
litiiili  of  llirsulnt.-ilynv 
irt,    "  ciiiiiiiuiii/iii:.'  uiici 

I  ill  tin:  liiinli\vo<t;;lijli 

II  imrtli  fi,:,'lity-tHini,-, 
<t,  iiiiif  I'haiiis  thirty  1; 
niter's  I'llf^i.'  Ill'  thfiiiill 

ill  tim  saiil  tiiwniili'rn 

[    of    Wlltl.'!'    lll'ill^'  T.iW. 

■rly   fiilliiwim:  tin  «ati 

&o.  Ik'l.l,  tliiit  tl,i- 
coiiti'iilUMl  liy  till'  sw 
;   to  tilt;   lirst  iiatflitit, 

liolu  laiiil  ill  ili»|ink, 
why  tliL'  ik'scriiitimi  m 
vas  ai'fiii'iliiij,'  t"  tin 
alilieil  liy  tLesfi'miil. 

H.  110. 

laiiil  ilcsuvi'ieil  it.isttefl 
2  (111  till    .I'lrth  siiltni'l 
10  (if  the  n;fttis  ami  l«'i 
lost  han  lii'i'ii  iilaiituhtj 
le  (iraiul  liiver  llmtnop 
it'll  JilailttMll  ;   tlltllceJ 
of  the  (Iniml  llivtr," 
eeil  the  graiitte  vu  alim 
water  hemi>;litri'i|i!i'sf' 
[losite  tliesaiil  lamlior* 
erected  on  the  aiid  IMI 


il 

ilium'  iii'tliiiiK  "'"*  "'"""  t"  iii'l"'''"'  '"' 
"'  •■■'••'  ■■'■  *  ■'■'   mill 
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«rty 


",  ,  ,mii,T.i  or  oi'i'iiiiicfH  III  ciitam  mill 
."ill  till'  '""  I'lijoyiiu'iit  of  till'  water 
*  tliereto,    itc.       .\iiil   ill   an 

»,„.iitl"-''^i"""'.*  <"t''i'''l  i"t".  '""'  ,'"  I'""- 
,il'«liiih  ''"'  '''''■''   ^''^'*  '''"■'■"''•I'l   tlierii 

^     I'lllKi.  tu   the   N'lllii'    elicit.       It   .■ililie.lleil 

'V'(„,i„l  the  haul;  was  not  now  ilisi'.ni- 
I'lviiii  hieii  lilt  away   l.y  the  .leteiiilant, 

'  „,„iiiiitiaiiiitoiy  eviileiiee  us  to  twenty 
i,„„.s«iiiii  hy  ih'tiiiilant.  anil  the  leaiiieil 
"t  till'  tlill  tiilll'i'  tl.i'ie  was  nolle  ;  llelil. 
mI  ri'Vei-iiii;;  tln'i"''.^'""'"^"'  tl'e  ( 'iiiniiioii 
I'lr'aiifi'.  *'•  ■'•  ^■'  '""'  *'■''*'  ■'••  ''i'*'*''"tiiir-'- 
ttlii'ilieil  only  fonveyeil  the  laliil  to  the 
thi'lialik,  mill  not  ail  nie.liiiiii  tiliini  aiime, 
kHu  ill  the  ileeil  ami  agreement  sii|i|iiirtiiiK 

,1, tnietii.ii.     •-'.   Tliattlieliii.lili.<iin  the 

,,f  nipssfssiiiii  slioilM  not  lie  iiitertereil 

TWrhun  V.   ir„r.i./M'7('.  I'.  ."!•. 


W'f' 


all' 

It 

Lutil' 


f,„nH  cliliiiiiini  ""'l'"'  t'"-'  I'Uteiiteu  eoiiveyed 
iiitsa  |iiiition  of  the  laiiil  ;L;ranteil  liy 
i,t  "exti'iiiliiiK  to  the  river,"  reserving 
f,,|,t  til  the  grantors  •'  to  raise  the  dam  one 
"  1,1  iiverlliiw  aeeordingly"  :  Held,  that 
„„lsiit'9iieh  eiiiiveyaiiee  iiiirported  to  eon- 
„  till' centre  iif  the  lied  ot  tlii^  river;  and 
the  re.iervatioii  of  the  iii,'lit  to  raise 
„uiim  the  liver,  the  j,'rantois  eoiild  not  he 
[,'itoMiy  that  they  liiul  not  the  right  to  eon- 
t.i  thi!  centre  ot  the  river.      Kirrh/iqtl'ir  v. 

i;,»,'./, -iU'liN.  4i:i. 

It  \*  liiiiU  water  mark.       See    I'urbr    v. 

1  ('.  I'.   ITtI,    li'l.    l'-   :'!>iW  ;  '•'riili'iiir-  V. 

',  1:M  .l'.4IS,  |i.:!llH'.l  ;  J'liiiiih  y.Mfd'iiiiiwii, 

i;.'s,  11.  :v.>w 


illii.iir.s  AMI  l.iAiiii.nir.s  AS  I!ii'.U!ian  L'iio- 

fItlKTOItS. 

Ipniiirietor  of  land  on  a  stream  has  a  right  to 
'Hiilcr  llewiiig  past  him  in  its  natural  eoiirse, 
iniiiiislicil  ill  iiiiimtity  and  (|iiality ;  and 
liiii;  sliiirt  of  a  grant  or  twenty  years'  use 
Ith  liri'siiiiies  a  grant)  of  the  water,  in  a  ]iar- 
trw.iv  anil  for  a  speeial  ]iuriii)se,  e.iii  enti- 
luiiii' "lie  iirniirietor  on  a  stream,  in  violation 
lis  ii;.;lit  111  all,  iiiiuriously  to  divert  or  pen 
Itiii'  water  from  or  upon  proprietors  living 
(iilifliiw  liiiii  on  the  stream.  Jfi'Lairu 
y.l:.l,il.,:Hi.  II.  -I'M). 

.,  a  riiiaiian  prii[irietor,  pens  the  water  hack 

Ithflamlof  amither  jiro|)rietor,  U.,  above; 

Iwliitli  B.  .sues  A.  I'lid  recovers  damages  ; 

'ligs  sluices  close  to  tiie  stream,  which 

ttiu' water  ill  large  ijuantities  (niiicli  greater 

1  that  iiunueil  hack   liy  A.'-jdain,)  from  the 

lull  iif  the  stream   and  past  A. 's  mill. 

fctsl!.,.imll5.  justifies  the  diversion,  eontend- 

Vitliissluiueshecaine  necessary  to  remove  the 

rtuseil  hy  A. 's  dam.     A.  (ihtained  a  vet'- 

-Ikld,  that  such  justitication  was  no  ile- 

|iiiiileraiiy  state  of  pleading— certainly  not 

the  general   issue,    wliicu  was  the  only 

.Nlnoaulay,  J.,  diss.,  who  was  of  opinion 

i  the  diversion  of  the  water  was  occasioned 

umliiuetl  act  of  both  plaintift'  and  dcfen- 

Iviz:  hy  the  dam  of  the  plaintiff'  and  by 

■uices  iif  the  defendant,  this  would   be  a 

Tdtfeiiee,  ami  the  ijuestion  should  have  been 

Mhejury.    Ailitmion  v.    McA"(i'>,{i  Q.  B. 

,  also,  Adaiimn  v.  McNabb,  5  Q.  B.  348. 


'  'I'lie  iilaintill,  ill  an  lU'tion  for  injury  done  to 
his  inili-dam,  proved  that  defendant  owned  a 
mill-|iiinil  and  dam  abmit  half  a  mih'  higher  Up 
the  stream,  and  that  he  hit  his  gate  opi'ii  twehe 

I  or  tilteeli  iiiehi's  the  night  the  iviiivlint  li  ip- 
pelied.      hel'eiiilaiits    proved   that  the  |ilaiiititt   s 

I  g.ites  vNere  all  I'losed,  and  the  spla-ih  lioards  u|i 
at  the  time,  and  after  the  aeeideiit.  It  also  ap- 
peared that  there  had  been  he, ivy  rains  for  some 
diiys  previous  ;  llcdil,  tll,ll  the  opening  of  div 
feiidant's  gates  (uiileMs  they  ailiiiitted  .i  larger 
(|iiaiitity  th'iii  would  naturally  lliw  down  tln' 
stream)  wmilil  not  render  him  liable  for  an 
aeeideiit  to  plaintill's  dam  ;  and  that  it  was 
plaintitl 's  duty  to  gu  ir,l  against  any  n  itiiral  llnw 
lit  the  stre.iins  ;  and  further,  that  unless  the  de. 
feinhuit  let  the  water  llow  faster  tliili  was  siiji- 
plied  by  iiiihirnl  eaiises,  he  M.is  not  li.ible  lor 
d  linages  resulting  frmn  sueh  llnv.  H'li/r/io./  v. 
Hni'^l  it  III.,  .sc.  1'.  4'-;;. 

I      The  duclaration  stated   that  the  plaliitill' was 
I  possessed  of  a  saw-mill  and  premises  neir  a  cer- 
tain creek,  ,ind  of  a  close  and   tail  r.iec,  leading 
1  from   till!   mill   to   the   sticini  :  yet,    defendants 
j  wrongfully   and   iiijiii  ioiisly  pi  iied  a   dam,  ite., 
i  across  part  of  said  stream,  b  low  the  tail  race, 
I  and  eoiitiiiued    and    wroii'.;fiilly   raised   the  said 
I  dam,    niid   iiiilawfnily  'peiined  back    the  stream 
'  upon   the    tail    race,    premises,  and  mill   of  the 
;  plaintifl.     The  second  count  .illeged  that  by  such 
1  dam,  iVc,  defendant  ean.sed  the  water  to  llow  up 
the  tail  race,  so  as  to  impede  the  water  wheel  of 
plaintill's  mill,  and  lueveiitits  working,  thereby 
causing  him  injury.      It  appeared  that  the  |il  liii- 
till' owned  a  saw-mill,  and  had  an  excavated  tail 
I  race,    which    emiitici    into    the  creek,   the    mill 
itself   being  driven    by  another  strcim,  and  he 
'  owned  the  strip  of  land   between   the  mill   and 
;  creek,  tlir.iiigli  which  tie   I. lil  race  was  excavated. 
!  hefendants  owned  a  in    I  and  d am  upmi  the  same 
!  creek,  lower  down,  aiel  by  raising  their  dam  had 
caused  the  water  to  flow   b.iek  iiiioii    plaintill's 
;  mill,  and   lireveiited   its  working.      Kor  this  the 
!  lilailitili'    elaimed     d  ilii  iges  :     -  Held,     that    the 
I  iilaintifl',  by  reason  of  the  oeenputinn  of  his  mill, 
and  use   of  the  stream,  previous  to  the  erection 
]  of  defendants'   null,  was  entitled  to  the  flow  of 
I  the  creek,    and   that    the    pie  iding    sullicielitl,v 
i  stated   his  cause   ot  action.       The    vcrdii.'t  was 
therefore   upheld.       W'ui-iiiii   v.    I'lrhic  el  nl.,  \',\ 
V.  1'.  22!». 

The  ))laintitrs  owned  land  on  the  river  Hum- 
ber,  oil  which  there  w.is  a  mill,  the  water  from 
which  flowed  through  an  artilici.il  ehinnel  of 
about  7<ll*  feet  into  the  river.  Defendant  having 
built  a  dam  by  which  the  water  was  penned  back 
in  this  channel,  so  as  to  obstriiet  the  working  of 
plaintiirs'  mill  and  the  natur.il  flow  of  the  stream  : 
—Held,  that  the  plaintill's  were  cleai'ly  entitled 
to  maintain  an  action  therefor.  WtuUiforlli  tt 
ii!.  V.  MclJoaiiiill,  30  (^  1).  31)!). 

The  plaintitl' and  defendant  were  riiiariaii  pro- 
prietors on  the  river  Hiimbcr,  which  in  the 
neighbourhood  of  their  lands  ran  in  curves,  form- 
ing what  were  ttrmed  "oxbows."  Across  one 
of  these  oxbows,  the  laud  of  which  belonged  to 
defendant,  defendant  several  years  ago,  during 
low  water,  caused  the  S(jd  to  be  removed  a  spade 
deep  and  thirteen  inches  wide.  When  the  freshet 
came  it  made  a  new  channel  in  the  line  of  the 
trench  tliu.'S  cut,  and  deiirived  the  plaintitl'of  the 
tiow  of  the  river  along  a  portion  of  her  land,  and 
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by  directing  the  How  of  the  river  against  it  wash- 
ei'l  half  an  acre  of  licr  hvnd  away,  which  was  valued 
at  870  per  acre.  The  jury  found  for  plaintiff, 
and  .^;")00  damages  :— Held,  that  defendant  was 
clearly  liahle  ;  for  the  plaintiff  was  entitled  to 
tlie  natural  flow  of  the  stream,  wiiich  defendant 
by  his  act  had  interfered  with  :  that  the  maxim 
sic  uterc  tuo,  &c.,  applied  ;  and  that  it  was  no 
answer  that  the  river  would  liave  forced  its  way 
tln-ough  sooner  or  later.  Semble,  that  if  <lefeud- 
ant  had  made  the  cut  in  the  usual  course  of  hus- 
bandry, and  for  the  jmrpose  of  cultivation,  he 
would  still  have  been  ))oun<l  to  take  iirecautions 
to  jircveiit  the  stream  fi'oni  forcing  its  way 
thi(iU!;h,  and  thus  injuring  his  neighbour.  Me- 
Lni,i\:  ('ro.-^^nii,  :V.H}.  15.  448. 

Tlic  plaiiitill'  claimed  title  uiuler  a  deed  from 
T.  r.  to  Ii.  I''.  ('.  m:i(le  in  1845.  granting  a  cer- 
tain jiiece  of  land  in  the  town  of  Belleville,  de- 
scribed, being  part  of  lot  H,  in  the  first  conces- 
sion of  Thurlow,  sittuite  on  tlie  west  bank  of  the 
river  ISIoira,  "  with  an  equal  right  to  or  privi- 
lege of  the  water  from  the  dam  conveyed  through 
the  canal  to  the  j)remises  aforesaid,  he,  the  said 
li.  F.L".,  being  at  all  times  at  an  eipial  expense  in 
altering,  re])airiug,  and  amending  the  dam  afore- 
said, with  the  others  who  participate  in  the  ben- 
efit thereof,"  together  with  all  houses,  mills.  &c., 
thereon  erecte<l.  It  was  admitted  that  T.  (!. 
then  owned  hit  3,  wliieli  incluiled  the  river 
Moira  and  tlie  banks  on  either  side,  and  that  he 
built  the  dam  and  made  the  'jaual  in  ipiestion 
before  184").  Hy  this  dam  the  water  of  the  river 
was  turned  into  the  canal,  at  the  foot  of  which 
tlic  plaintiff's  mill  conveyed  bj'  said  deed  was 
situate.  Defendants  Jiad  a  factory,  also  on  the 
canal,  above  the  plaiutilf's  mill,  and  they  divert- 
ed the  water  from  the  canal,  to  the  injury  of  the 
plaintifl's  mill  :  —  Held,  that  the  plaintitl'  having 
his  land  on  the  canal,  liad  as  appurtenant  to  his 
mill  the  rights  of  a  riparian  proprietor  :  tliat  the 
law  applicai)le  to  natural  streams  was  ajijilicable 
also  to  the  canal,  which  was  a  natural  flow  of 
water,  though  in  a  artificial  channel ;  and  a  ver- 
dict for  the  plaintiff  was  sustained.  Send)le,  that 
the  I'ight  to  the  water  given  by  the  deed  was  an 
Kpial  right  with  those  who  then  participated 
in  the  benefit  of  the  water  from  the  dam  ;  but, 
Qu;ere,  as  to  the  meaning  of  the  deed  in  tliat  re- 
spect.    Dkiimtiid  V.  liithlhk  (I  al.,  3(5  ().  15.  3!tl . 

An  averment  that  the  soil  of  a  stream  is  vest- 
ed in  the  CIrown,  does  luit  impoi't  tliat  the  Crown 
has  any  jiower  to  interfere  witti  the  rights  of 
riparian  proprieUirs.  Attonnij-diiunil  v.  Me- 
LuHijhltn,  1  Chy.  34. 

A  riparian  proprietor  has  the  same  right  to-for- 
bid  others  from  backing  water  on  his  land,  as  he 
has  to  prevent  them  from  taking  possessicui  of 
any  other  vacant  jiroperty  he  has,  and  making 
use  of  it  against  his  will.  Dlrkmii  v.  liiinilnnii, 
14  Chy.  ")!t4. 

The  works  of  a  ripai'ian  proprietor  should  be 
sutticieut  to  ]irevent  ilaniage  to  other  riparian 
jiroprietors,  not  in  ordinary  floods  only,  but  .also 
in  tlie  periodical  or  occasional  freshets  to  which 
the  river  is  subject.  But  this  rule  does  not  in 
e(piity  apply  to  extraordinary  freshets  which 
cannot  be  guarded  against,  or  cannot  be  so  by 
means  consistent  with  the  reasonable  use  of  the 
stream,     Jh 

The  grantee  in  a  patent  reserving  the  waters 
of  a  river  running  through  the  lands  granted, 


'  has  no   right  to  tile  a  bill  com,,],,!,,)      : 
obstruction  created  in  the  livcr  liy  mh   ' 


mil 

111;'  t.i,,;,, 

' '  I'v.  41JI 

See  Wliilitii  x.MfLdihliiii^  b'i  . I'.  i(i> 
J/ickman  v,  Luicxun,  7  Ciiy.  4'.)4,  u  y^'- 


I  the  patentee  in  such  case  not  inn 

;  on  him  the  ordinary  rights  cii  ,i 

prietor.     Kiirhoffcr  v.  Shinhiii-ii,  •_>, 


:   >.    IiKiltTS  IIEKIVED  FlioM  (iKAM'^  .•\M'H\ 
I  OR  hlCKN.sK.         ' ■"' 

!      One  J.  S.  being  owner  of  the  cist  lialf  „t 
\  and  the  west  half  of  an  ailjciiniii;.'  l„t  1,,  ,'• 
under  the  act  rcsjiectiiig  sjimt  F.miii>  ,,i  " 
to  (J.  N.   in  fee  the  west  lialf.  witliiint  ,xi 
niention   of  any  casements,   ,\:,..     'n,,.,.  '' 
;  then  on  the  west  half  a  sinv mill  ,ui,l  ivt, 
;  which  tiicii  .and  for  some  yi-ais,  ilmin;;  „„.,! 
!  title  to  both  lots,  were  cliivcu  liy  ;i  jj^i.^  ' 
was  dammed  back  to  foim  .y  |„„'„1  i,,,  ;,,  j| 
by    a   dam   and    euliaukirtnt   ixtt/niliii- ! 
j  both.     Tiiere  was  on  the  west  li:ilt  a  ^i-t 
;  ready  for  the  reception  -.f  iiiacliiiu'ix  m, 
embankment  was  partly     ut  tliidui^'h  t.i 
the  water  therefrom  to  ;,!!■  ilicr  \unM\  mnlv 
I  gun,  from  which  the  giist-iiijll  was  t.i    ' 
'  plied.     After  the  coiiveyaiue,  (;.  S.  linj, 
;  cut  through  the  enibaiikmriit,  cairii'il  tli.-m 
re(|uired  from  one  jioiid  to  the  i.tlnr  |,v  iti! 
i  and  thus  worked  the  grist-mill.  wliic'iVniiii 
'  otherwise  have  been  worked,     liy  tliis  luiii 
i  ted  the  water  from  the  first  ihukI  ainl  tr"i;: 
east   half,   more    than    lict'ore   the  i."iivn' 
Such  diversion  and  working  of  tk'  mil! 
I  with   the   parol   license  of  ,j.   .S.     Tlif  iiiti 
I  Hume,  and  grist-mill  pond,  were  all  im  tlie 
I  half,  anil  the  water  was  ivtunuil  finm  tli- 1 
;  to  the  river  below  the  ea.st  half :  -  HcM,  thai 
I  by  the  statute  the  deed  iiu'liidcil  all  iiNinei 
\kc...   used  or  enjoyed  with   the  lamU   i,a| 
I  there  was  an  express  grant  of  tlio  ri.'ht  ir 
ment  to  niaintain  the  dam  and  tu  iMittr  fur 
j  jioses  of  repair  (Ui  the  cast  half,  aiultiMlsin 
!  thereon    for   the    purpose  of    ihr  «i».„„' 
'furtoru,  to  the  same  extent  as  hefiiri'tlin>im 
'  ance.     15ut,  Held,  jier  \.  AVilsoii.  .1.,  Lid: 
[  C.  .1.,  concurring,  though  alisciit,  that  in 
or  easenient  passed  in  respect  nf  the  i";; 
I  anil  also,  that  the  jiarol  license  Wiis  ruAjl 
I  l)ut  that  the  plaintifl's,  the  iiiiirtL'aj;tes  niG, 
j  would  be  entitled  to  e(|uity  to  re.sti'ain  1.  S 
those  claiming  under  him  finiu  iiitciltrin: 
the  right  claimed  respecting  the  giist-mili 
J.   Wilson,   ,1.,    that    thiic   jiassul  hv  iiii| 
grant  all  the  easements  clainiud,  iiicluiliiigtl 
in  respect  of    the  grist-mill.      E<liiA«t'Ji 
AxKunince  Co.  v.  Jiunilmrt,  17  ('.  P.  liS. 

Declaration,  that  the  (iraiid  llivir.Vavial 
Company,  having  acipiircil  tlie  iii.'lit  lystafl 
for  that  purpose,  demiseil  to  \V,,  iifwlinnip' 
tiff' is  assignee,  certain  laiiil  in  15.,  to^'itkr^ 
a  suttieient  supply  of  the  siiriihis  ivattr  I 
taken  from  the  said  coinpaiiy  fur  fi'iirr 
stones;  that  the  plaintiff  is  (iccuiiaiit  i.i| 
on  the  premises,  wliicli  he  cuiilcl  ii  iii|t  j 
fered  with,  and  has  been  acfiistniiinl ' 
to  run  with  the  surplus  water  su  t'laiittilj 
the  defendant  has  on  divers  occasiinh  vrnii' 
and  injuriously  diverted  frwii  [ilaiiitilft  j 
large  ipiantities  of  said  suriiliw  vM  i 
whereby.  &c.  Plea— That  at  the  time  ti\ 
committing  of  the  alleged  grievima's  Jtfm 
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casu  iHit  Imviii 

nglits  ">  a  ri|,ana„ 
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KliuM  liliANT,  Ai;i;i:iMH 
J.lcKNsh;. 

nicrdf  the  oast  half  of  i 
an  acljciiiiiiiK  li,t,  l.v.jj 
ting  slinrt  K,,nns,  n,ii-, 
wi'st  half,  witliiiiit  n]d 
icniunts,   &o.     TlnTi- 
alf  a  sawmill  uini  I'mi 
sonii,'  yoai-s,  iliiiiii:;  \m\\i 
ix;  <li'ivi'n  liy  ix  liviT,  4 
)  fmni  a  jimiil  (,ii  ]„,i\ 
liuikimiit   uxtwidiii:.'  ui,| 

thf  wi'st  haU  a  i;ibt  i 
tidii  ••!'  niachiiici-vi  ,iii,l] 
artl,,     lit  thidu^'h  t" 
to  all'  I  her  iKiiiil  |,;ir;lvj 

0  gi'ist-inill  was  to  l..' 
nveyanee,  C.  S.  Iiiiisl„. 
lankiiicnt,  carrioil  tli.;?^ 
md  t(p  tlif  utluT  liyalinL 
;  grist-iiiill.  wlik'luvflli] 

wiirkcd.     By  tliitilnMljJ 

,1)0  tii'st  11(111(1  mill  tr.imj 

:au   li(_'f(iiv   tln'  ciiiivtvai 

\V(  irking  nf  tlie  mil!' 

iKi;  (if  .1.   S.     Tile  iiittii 

1  iKind,  were  all  mitliev 
was  retniiieil  fnim  tli- 
lio  east  half :- Hi'M,  llutl 
deed  iiieliideil  all  t.is.ia 
ed  with   the  lainU   n: 
is  grant  nf  tlie  ri^'lit  nrt 
le  dam  and  t(i  I'littT  fcrp 
he  east  half,  and  tiiilaini| 
nriiiise  nf    iIh'  .«iir-tni~i 

!  extent  as  liefiin'tliui"nil 
]ier  A.  ^Vils(lll.  .1.,  l;itli( 
hongh  ahselit,  tlwt  U" 
in  respeet  nf  the  giisMi 
jianil  lieense  was  rnvcil) 
itl's,  the  niiirtgajicosi'ii 
o  e(|nity  tn  restrain  ■l,\ I 
:r  him  fruiii  iiitiMtVriii:  i 
uajieeting  the  grist-mi 
it    there   passed  U 
ents  elaiined,  iiicluiliiig  tlj 
grist-mill.      Edinhm-'ik ! 
tiniliiirf,  17  ♦'.  1'.  •)'"• 


;  the  (irand  liiverXaviiil 
iccpiired  tlie  right  liy!li| 
eniisedtii  W.,  nf  wiiiniipi 
tain  land  in  1!.,  tugitkri 
■  (if  the   siir|ihis  wakrtoj 
lid  eomiiaiiy  fur  fmin 
.laiiititf  is  iiccuiiaiiti'.'M 
n-liicii  he  eimhi  iiimti 
as  been  acciistniiii'il  Inlij 
villus  water  sn  graiitfll; 
m  divei's  nccasiinn  vriaj 
ivertfcd  fnun  iilaiiitiitij 
(if    said  surplus  water, 
eii— That  at  the  time  »ij 
iiUegcd  gricvainw  iWa 
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,„1  iinfl-  is.  lessee  (if  jiart  of  said  company's 
'^'laiuh,  and  had  a  right  under  said  c.mi- 
Liiiiiigh  (if  the  surplus  water  from 
•iiial  to  iiriipel  two  run  of  stones  in  a 
-aid  land  :  that  defendant  liad  in  his 
ll'.'saine  kind  of  wheels  which  iilaintiti' 
I's  ill  liis ;  and  it  was  agreed  lietweeii 
'in  LiiiisfiiiHMiee  of  the  seareity  of  water, 
JiKiiilant  sliuiild  put  in  his  mill  wheels  of 
It  ami  ail ist  improved  ]irinoiplea,  or  Leil'el 
T  liid  that  the  plaintiff,  in  consideration 
'  ffiiulil.  i"  '>  ifasoiiable  time,  put  in  his 
iliii- wheels,  in  order  to  save  water  and 


i:iiii 


jjtitcthu  wiirkiiig  of  said  mills  ;  that  defen- 
t,^„.riliiigl.v  put  said  wheels  in  his  said  mill, 
ixiieiise,   hut  jdaintiff  did   not  put  in 


tat 


61,1  wliLi's    although    a    reasonable    time 

iiiid  that   after   putting   in    the   said 

!  i,  ii^iiiidaiit  took  suHieient  and   no  more 

iiiiU'di  water  to  run  his  two  run  of  stones, 
I  litiT "taking  such  water  for  said  puriiosc 

was  suttieient  surplus  water  for  plaintiff 
Uiiliisti'urrun  of  stones  with  water  wheels 
Itn'.itid  according  to  the  said   agreement ; 

til,.  plaiiitiH 's   wlieels    were    inferior,    and 

.ilame  (jiiautity  of  water  in  excess  of  what 

I'lililliavu  needed  for  wheels  according  to 
|t:rrtiiit'iit :  and  the  breach  in  the  declara- 
|iallts.'iil  ^*''s  i^^'i"si-'*l  solely  by  plaintiff's  nou- 
fcriiiamc  of   .said    agreement  :— Held,    plea 

iHi-  want  of  an  averment  that  defendant 
ikssiinio  nioie  water  with  his  new  wheels 

In-  was  entitled  to  use  with  his  old  wheels 
jer  his  lease.  I'er  Wilson,  J.,  with  this 
fiiieiit  the  plea  would  shew  a  sulistantial 
.it  law.  I'er  Morrison,  J.,  the  agreement 
J,l  ]v  a  suli.staiitial  defence  if  it  contained  a 
(ulatiiiii  that  if  defendant  put  in  the  new 
els  lie  might  r.se  as  much  water  as  they  rc- 
eil  witliiiut  restriction  )jy  plaintiff.  W'al/v 
„«,  33  Q.  B.  oTO. 

diilaratioii  f(U'  divei-ting  water  from  the 

kititLs  mill  and  premises  and   using  it  to 

ifuudaiit's  sash  factory,  defendant  plead- 

Ru  ii|iiitalile  grounds,  that  while  one  1{.  K, 

\.mA  the  mill,  defendant's  father,  T.  C, 

1  aitaiu  lamls  higher  up  the  river,   and 

lasawmill,  which  was  afterwari's  changed 

la  ash  factory,  and  opened  a  sluic(!-way  in 

lam,  and  cut  the  hank  of  the  canal  to  said 

I  mill  and  factory,  and  used  eixmgh  of  the 

lirtowiirk  the  same,  which  arc  the  gricv- 

iiiiw  I'oiiiplaiued  of ;   that  all   this   was 

I  with  the  knowledge  and  consent  of  said 

r,,  tlirnugh  whom  plaintiff  claims  ;  and 

lit  acipiired  the  saw  mill,  &c. ,  as  they 

libuil  liy  T.  I'.,  and  the  alleged  grievances 

llii-irhy  defendant  as  they  were  so  used  by 

.  I .    The  plaintitr  rejilieil  by  way  of  estop- 

I  jmlgnient  recovered  by  one  D.,  through 

1  the  plaintiff  claimed  title,  in  an  action 

1st  It.  &  T.,  then  the  defendant's  tenants  in 

tttiim  of  the  sash  and  blind  factory,   in 

1 1).  sued  for  a  similar  diversion  of  water 

kt  sued  for  in  this  action.     The  replication, 

hettint  out  the  pleadings  in  that  action, 

■lie  judgment  recovered,  for  1150  damages, 

1  that  it  was  defended  by  R.  &  T.  at  the 

ftion  and  for  the  benefit  of  the  now  defen- 

\u  their  landlord,  who  employed  the  attor- 

'uil  counsel,  and  paid  the  coats,  and  was 

Ktual  defendant,  K,  &  T.  being  only  the 

'"1  ilefemUnta  ;  au  J  that  the  issues  therein 


disposed  of  W'.re  substantially  the  same  as  those 
raised  here,  .ind  tlio  wrongs  now  complained  of 
are  a  continuation  of  the  wrongs  for  wliich  1). 
then  recovered  judgment ;  -  Held,  bad,  for  such 
judgment  could  form  no  estoiiiiel,  the  defendant 
not  being  a  party  to  the  record  in  that  action, 
nor  capable  of  being  snlistitnted  as  such  for  his 
tenants,  as  in  ejectnieiit.  ])iiimii,i<l  v.  Cilininii, 
'AS  (}.  B.  ii'M. 

AVhere  to  an  action  for  diverting  the  wator  of 
a  certain  river  from  plaintill  "s  mill,  defendant 
pleaded  by  way  of  estoppel,  that  long  before  the 
grievances  complained  of,  !!.  K,  ('.,  the  then 
owner  in  fee  and  possessor  of  jilaintilVs'  mill, 
with  the  consent  of  .(,  C,  the  then  owner 
of  eertaio  land  higher  u])  the  river,  erected 
thereon  iiie  defendant's  mill,  and  used  the  water 
as  in  the  declaration  alleged,  and  that  the  alleged 
grievance  is  the  user  liy  defendant  of  the  water, 
as  used  and  recognized  and  ac(iuiesced  in  by  said 
1{.  F.  ('.,  wherefore,  Hic.  :-  Held,  pica  bad,  for 
it  did  not  shew  how  iilaintilV's  claim  was  barred, 
nor  what  right  or  title  either  plaiiititf  or  defen- 
dant aeipiired  in  their  respective  mills,  nor  w  liy 
li.  V.  C  erected  the  mill  on  'I'.  C.'sland,  nor 
what  interest  he  acipiired  in  the  mill  erected 
thereon  or  the  water  used  therefor,     .V.   C,  I'.j 

(.',  I',  •-':<(>. 

To  an  action  for  breach  of  covenants  in  a  lease, 
in  the  non-payment  of  rent,  and  leaving  the 
premises  in  an  improper  state  of  rcprdr,  defen- 
dant pleaded,  on  eiinitable  grounds,  setting  out 
the  demise  wherelty  the  plaintill'  demised  to  de- 
fendant certain  land  and  premi.ses  on  which  a 
mill  w.as  erected,  "together  witl)  the  water-wheel 
in  said  building  ami  the  right  to  draw  water 
from  the  mill-pond  adjoining  the  above  (U^icribed 
premises  for  driving  tlie  said  water-wdiejl  and 
machinery  driven  tiiereliy,"  .*i;c.  The  plea  then 
averred  that  one  1), ,  claiming  by  title  paramount, 
having  proved  such  title  by  an  action  brought 
therefor,  hindered  and  prevented  defendant 
from  using  the  said  water  so  demised,  wliereby 
the  demised  premises  were  rendered  useless  and 
of  no  value  to  defendant,  who  delivered  iq)  pos- 
session to  the  plaintiff  of  the  said  preiiii.ses  and 
water  rights  in  a  perfect  state  of  repair,  and  de- 
fendant had  not  used  said  premises  during 
any  portion  of  the  time  for  which  the  rent 
sued  for  accrued  due,  and  delivered  them  up 
as  aforesaid  before  said  time  commenced. 
The  plea  then  prayed  that  the  action  might  be 
restrained,  and  the  plaintiff  ordered  to  [lay  the 
costs  thereof,  and  that  the  demise  should  be  de- 
livered up  to  be  cancelled  :  — Held,  ]ilea  bad,  as 
a  legal  (Icfcnce,  beean.se  the  right  to  use  the 
water  was  no  part  of  the  demised  premises,  but 
merely  an  easement  thereof  ;  and  even  if  it  were, 
an  eviction  in  respect  of  it  would  not  authorize 
the  tenant  to  abandon  the  residue  of  the  pre- 
mises ;  and  as  an  e(juitable  plea,  because  no  case 
was  shewn  for  a  total  abandonment  of  the  eon- 
tract,  for  defendant  having  paid  rent  for  some 
years  could  not  replace  matters  as  before  the 
lease,  and  Le  had  a  remedy  by  action  on  the 
plaintiff's  implied  covenant  to  supply  the  water- 
power.  Coleman  v.  Ht'ililkk;  25  C.  J.'.  i)7!*.— A. 
n'ilson,  sitting  in  vacation. 

The  owner  of  land  on  both  sides  of  a  stream 
sold  and  conveyed  a  mill  property  situate  thereon 
to  a  purchaser,  and  another  portion  of  the  land 
to  another  person  ; — Held,  that  tlie  proprietor 
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claiiniiig  uiulur  such  conveyance  hatl  a  right  to 
ntain  tliu  wiitcr  in  tliu  mill  pond  at  the  same 
height  that  it  was  at  the  time  of  tlie  sale, 
although  the  ett'eet  of  so  retaining  it  might  he, 
in  the  ease  of  ii  sudden  and  temjxirary  use  of  the 
liver,  to  overllow  more  land  of  the  other  ri))ar- 
ian  jirojirietor  than  had  l)een  usually  overHowed 
liefore,  an<l  that  in  ease  the  water  in  the  stretviu 
should  sink  s-o  as  to  leave  uueovei'ed  land  which 
had  lieen  us\udly  overlloweil  at  the  time  of  the 
iiurehase.  the  jiiesent  owner  of  the  mill  \vouhl 
lie  entitled  to  raise  his  ilam  so  to  obviate  the 
i.tl'eet  of  the  diminution  of  tile  water.  JlifkiiHiii 
v.  Ldir.iiiti,  7  Chy.  4!I4. 

T.  heing  (jwner  of  '2~ri  acres  of  lan<l,  caused  a 
mill  dam  and  race  to  he  constructed  and  a  mill 
to  lie  erected  thereon.  For  30  or  40  years  this 
mill,  or  otliers  built  on  its  site  run  liy  water 
ixiwer  oidy,  had  existed,  and  wei-e  run  liy  the 
Mater  jiassing  from  a  natural  stream  through  the 
race.  T.  sold  to  AV.  tlie  whole  jirojierty,  taking 
hack  ca  mortgage  for  jiartof  the  imrchase  money, 
on  that  part  of  the  land  through  which  the  lace 
ran,  and  on  which  the  mill  dam  was  situated, 
exceiiting,  liowevcr,  the  mill  site.  It  was  shewn 
that  the  mill  coidd  not  he  sujuilied  with  water 
iHiwci-  otherwise  than  liy  the  race  running 
through  the  mortgaged  premises.  '!'.  afterwards 
assigned  the  mortgage  to  the  jilaiutiir,  and  \V. 
miirtg.'iged  tiie  mill  and  mill  site  to  l>.  : — Held, 
that  the  right  to  use  the  dam  and  mill  race  was  a 
necessary,  continuous,  and  iierm;inent  easement, 
and  could  not  lie  destroyed  hy  the  iilaintifl', 
although  the  servient  parcel  had  been  Hi'st  con- 
veyed without  any  express  reservation  of  such 
easement.  )'(;»//;/  v.  V.'Uipn,  '2\  t'hy.  144  ; 
atHrmed  on  rehearing,  Spragge,  C,  diss.  Jh. 
(ill. 

The  owner  of  a  n.ill  property,  with  the  right 
to  use  all  the  water  of  the  streaiu  on  which  the 
mill  w.as,  sold  a  portion  of  the  land,  aud  by  a 
sejiarate  instrument  boinid  himself  to  permit  his 
ven<lee  to  use  a  certain  ipiautity  of  the  »vater  to 
dri"e  machinery  to  lie  erected  on  such  pcu'tion. 
Afterwards,  fimling  that  the  iiuantity  of  water 
which  the  vendee  \\  ithdrew  from  the  stream  im- 
paired the  etleetive  working  of  his  null,  he  re- 
purchased the  lot  aud  easement,  receiving  a  con- 
veyance thereof  and  giving  back  a  mortgage  to 
secure  part  of  the  purchase  money,  (tliese  in- 
struments, however,  were  never  registered,)  and 
afterwards,  the  purchase  monej'  having  been 
satisfied,  procured  his  vendee  to  make  a  deed 
diiect  to  1\.,  who  had  purchased  the  hit  and 
easement,  with  notice,  however,  of  all  the  facts. 
On  a  bill  tiled  by  a  person  who  had  obtained  title 
to  the  mill  aud  premises  under  a  mortgage  ex- 
ecuted by  the  owner  before  the  repurchase  of  the 
lot  and  easement  : — Held,  that  neither  tiie 
original  owner  nor  K.  were  entitled  to  use  the 
water,  the  easement  having  become  extinguished 
on  its  re-purchase,  and  the  whole  water  having 
passed  to  the  mortgagee.  Goodtrham  v.  Rout- 
Mijt,  iO  Chy.  398. 

A  grant  from  the  Crown  was  m.adc  "exclusive 
of  the  river  Trent,  which  are  hereby  reserved 
togetlier  witli  the  free  access  to  the  shores  there- 
of for  all  vessels,  boats  and  persons."  iSenible 
that  this  would  onerate  as  a  reservation  of  the 
bed  of  the  river,  though  the  waters  only  are  re- 
served ;  and  therefore  that  the  erection  of  a  dam 
in  that  river  by  persons  claiming  under  the  paten- 


tee, without  authority,  was  an  iiitnisi„ii  i,i 
rigiits  of  the  Crown.     Kii •■hi,, „•,■,■,■  ,■  v/,';'     i 
'lo  Cliy.  413.  'Jil 


Although    a  conveyance    lUsiriliii,./  i,,,,! 
"extending  to  a   river"  cxteinl.s  ti.  ll,i,.i., 
of    the     bed     of    the     sticair.,     this    d,,   "^ ' 
confer    on    the  grantee  the  ri;: 
land    uncovered     by    water 
useil.     Therefore,  where  the 
a  conveyance   constructs  a 
1  of  the  stream  the 


ht  t.i 


I  the  b: 


litn 

'i"t^s   ||o| 

Usi-    ;t 

iii.iy   (.niuiaiilv  ! 

^I'.llUeo  Ullilrl- ',|,.,| 
wall  extflldiii,,  iiit, 

icii  (11  tne  siream  tiie  coms  ui' slu.^;,,;,  ^ 
such    erection  is  not  an  iiijinidus  nlistMi',iT- 
cast  upon  the  ])arty  makiii'u  it.     'I'lio  ;:i:uiUl', 
a  patent  reserving  the  watei>  cf  a  iivrr'iiiiiiiir,| 
tlirough  the  lands  gi-anted.  has  hh  iij;l,t  t„  til. 
bill  complaining  ot  an  olistruetioM  iivati.il  intkl 
river  by  other  parties,   the  pateiitte  IiimkIh.^ 
not  having  coufeiTed  en  him  tlie  ipidinaiv  ii-iiti 
of  a  riparian  proprietor.     And  wlari'  iimtir  "n 
circumstances  a  bill  was  ilismissfil,  it  \\:i>  «;. 
out  prejudice  to  a   new   liill   heiii;,  tikM  in  tiJ 
event  of  the  ( 'rown  making  a  yraiit  tivi'  lidn, .,  j 
reservation  ;  and  the  det'eu'laiits  lieiiii;  diMrlvii 
the  wrong,  although  the  jiai  ties  loiiiiilaiiiiiiH' 
not  any  right  to  sue,  the  ''niirt  in  lulibin"  dJ 
relief  did  so  without  cos'  //. 

I'laintifl"  conveyed  lane  .i  M.,  vitli  tin  ],m| 
lege  of  drawing  otf  frnm  tiie  mill  ract  ,,„  (J 
adjoining  land  <if  the  iilaiiitilla  certain  i|niiiiti3 
of  water  for  purposes  speeilii-il,  leaviii;;  mA 
surticient  to  supply  the  mill  oii  tliij  jila)iit]|f| 
land.  And  by  the  same  iiideiitin-e  M.  inviua 
ted  for  himself,  his  heirs,  exei  iitdvs,  aihniinstn 
tors  or  assigns,  to  restrict  tlieniselves  tiitli.-  iii 
of  the  water  for  the  jmrposes  iiieiitiniiuil,  a:i(hio| 
take  such  water  unless  tiiere  slmulil  W  vm 
without  it  to  sujuily  tlie  I'laiiitilt's  mill  :  11,1 
a  covenant  running  with  the  laud,  un  whitji  tij 
plaintill  might  sue  M.'s  assignees 
Miiiiroc  (■/  ii/.,  )•")  Q.  1>.  .'i.")7. 

M.  conveyed  to  W.  certain  premises  "tiatlKJ 
with  the  privilege  of  using  tiie  water  in tlit|..i 
for    the   purpose   of   mauut'actiiriiij;   (.Int'ii  .ul 
otherwi.se    howsoever,    when   and   at  all  tiiii 
when  water  is  and  remains  in  said  iiiiiidsiifciti 
for  the  driving  and  ruuniiig  the  inacliiiuiv  «il 
grist  mill,  the  property  of  tlie  graiitnr,  aii'l  ti 
fulling  and  carding  machine  lu'iehy  fM  I' 
W.''     M.   covenanteil  that  W.   might  ibt  tij 
water  for  said  purpose  "  when  and  at  all  tim^ 
when  water  is  and  remains  in  said  imiiilMiltiiit 
for  the  driving  and  ruuiiiug  the  iiiaciiiikn 
grist  mill,  the  property  ot'  said  M.,  ami  tiir  >ii| 
fulling  and  carding  machine  lierehy  sm\  h' 
W.     i'rovided  always,  that  when  ami  wiiditnj 
there  is  a  scarcity  of  water  in  tliesaiiliiiJl 
the  said  \V.  shall  be  at  lilierty  tn  iisc  ■ 
much  of  the  water  in  the  said  pmul  as  >1 
siitHeieut  to  turn  one  water  wheel " :  -HiH.tU 
M.  was  entitled  to  sutlicient  water  tn  dnvel 
mill  before  defcralant  could  use  any  ;  an  1  thl 
defendant  was  not  by  the  pnivisn  entitkii  Jt  i 
events  to  enougli  to  turn  one  water  wlioil.  (V- 
V.  Huffman  vt  al.,  '27  <^  B.  110. 

The  vendor  and  vendee  of  a  mill  aii'l 
power,  (the  vendor  using  the  same  water  for ii 
other  mill,)  disagreed   in  their  c(iiistriKti<»J 
the  contract  of  sale,  as  to  whoh.nltlietimnjr 
to  use  the  water,  there  not  being  enough  r 
for  both  during  the  greater  part  of  tjiejij 
The  court  was  of  opiiuon  tli.it  the  veinlw  * 
the  better  right  to  the  first  use  of  it,.™" 


an  ail  iiitnisiiiii  dii  ,., 
:i,rh/in/,i-  V.  ,S(,i„;,„,.' 


ffilmm  l;i,„i 


icu    ilfscnl)iiig  ini„i 

cxtciiils  ti.  tliu  tihtn 
troaii;,  this  dues  uol 
till;  ri;;lit  to  list-  ..  ,_ 
iti-i-    iiiay   (ii-diiiiivily  y 

the  gr.uiti-o  uihlcr '-u;| 
i  a  wall  i-xti-iiiti)i)jr  iiiU 
IC  nuns   111'  >lii'«  jiir  tlu 

illjliriliUS   ulisf.lUt;:;,  j 
dug  it.     TIh'  ;;r;\nUr 
ratirs  I  if  a  rivir  nuniinj 
uil.  has  1111  riglit  tu  lili.i| 
listructimi  I'lvati'il  iutb 
tliL'  iiatciittu  ill  sHclu.iii 

liiiii  the  iinliniiiT  viiihtj 

Ami  wlaiv  uiiilfrsiiJ 

'.  (lisiiiissoil,  it  \v!is  wita 

I-  liill  ln'iii),  tik'il  in  tS 

iiiu  a  grant  Iri;clriiii!M,i; 
.•fi'ii'lants  ln'iiii;  ili'iu-lyji 
(.-  jiaitiis  iiiiii]ilaiiiii!:;iu/ 
hf  '  ''iiut  ill  itUijiii;.'  thj 
IS-  /..  ^     ' 

,iUi    .1  M.,  ^vith  till'  iml 
.nil  tliL'  mill  vai'i'  "ii  tlii 
ilaiiitilVa  I'rrtaiii  i|ii;nititt 
sin'i-iliiil,   li'aviii^  alw'J 
liu  mill  I'll  tliij  iiLiiutiir 
le  imlfiitiiiv  M.  ii'VHiiu 
ivs.  L'xci'utiiis,  ailmiiiistn 
i-ii-t  thi'iiisi-lves  til  till-  wi 
irpiisL's  lui'iitiuiii'il,  aailMJ 
i  tliiTi!  sin  mill  hi'    ■  ■ 
H-  iilaiiitilV's  mill 
ill  tin;  laml,  mi  ^^llil■ll  ^ 
L's  assigUfi'S.     ll'T/'/i  1 

ortain  pri'inisi's  "t"L;ttii(| 
;iiig  tlio  wati'i- in  till  I- 
iiaiuifai'tiiring   i-l"tii  i 

when   ami   at  :ill  Imwl 
laiiis  in  said  iimidMili'A'it^ 
lining  tho  macliiiKr; 
y  (if  diu  gruiitnr.  ami 
ichiiii;  luTcliy  shM  t'  ^ 
that   \V.   migiit  u>f  tM 
'•  whfii  and  at  all  timJ 
lains  in  said  iiinid.-iittiiic 
uuiug  the  mai'liiiiiiy  i 
,y  of  saitl  M.,  iiadthi: 
;iLdiimj  hi'ivliy  snal  t" 
,,  that  when  ami  »li*>1 
ivatiT  in  tho  said  imlll' 
at  lihi'i-ty  to  usi-^iilV; 
tho  said  l"»iil  :«  ''''' 
watiT  whfcl" :  -HiW.tn( 
tlii'iuiit  water  to  'Inw  I 
iMiulil  use  aiiy;M'lt!" 
the  iinivisni.'iititli'iiJti 
fu  one  water  wlii'tl.  '■>' 
(^B.  110. 

emlee  of  a  mill  au'l. 
sini' the  same  water  tor II 

Ml  111  their  caiistructiM 

^stowholia-ltl'etifff 

re  not  being  eiiongH  ™" 

greater  part  of  tte)« 

uTon  that  the  veiiilee  . 

lie  tirst  use  of  It,  M^" 
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vendor,  hv  using  tho  water  and  dejiriving  \ 
vdidce  <if  the  nse    thereof,     ciunnutted  a 


^.liiil  the  agieeinent,  and  was  lialde  in  duni- 
'  the  .imiiiint  of   which   tliu    master    was 
toaseertaiii.     lUs/iojiv.  Mciiii;/,  St'hy. 


ilirfi'ti'i 
yti. 

n  ,^via  hiuid  to  convey  to  B.  a  water  privi- 

fcwiiU  l"t  17.  ami  to  convey  also  so  iniich  land 

jhemiglit  iei(uirc  for  the  jiuriiose  of  making  a 

fctw.iv  iir  ftir  erecting  liuildings  on  the  said  lot, 

I  the  rate  "f  flO  per  acre  :   -Held,  that  the 

dtitimi  lit  such  land  must  be  made  during  tiie 

ifttime  iii  liiitli  iililigor  and  obligee.     (,)uiere,  per 

ffilsipii.  i'.,  wlii'ther   a   bill    would   lie    for   the! 

■lilieiierliirmance  of  such  a  contract.     Jiiint- 

■„ ,( „/.  V.  /.V"/.-"//  (-/ '(/.,  32  Q.  K.  401. 

!  PLiintitf  declareil  on  the  comnion  counts,  and  ' 
[a >]iiriiil  agreement  by  defendant  to  sell  to 
j,ji;ill  tiitaiu  laml,  together  with  two  mills 
bialiiad  «i  water,  for  the  purpose  af  working 
L  mills,  lit  twelve  feet,  and  to  convey  the  same 
rtlieiil.iintilf  at  defendant's  expense.  Defcnd- 
tt,  mitlie  4th  April,  wrote  to  the  jilaintilf', 
iTlieri' is  .■vliimt  twelve  feet  of  a  fall  of  water, 
.litiiii^lit  lie  raised  to  twenty  feet  if  rc(|uired." 
1  ill  answer  to  a  letter  from  the  plaintitl'  ask- 
t lor emne  explanation,  he  again  wrote,  on  the 
1  May,  "The  twelve  feet  fall  is  at  the  oat 
ill,  iiiiil  can  he  raised  to  twenty  feet,  or  any 
;'litiei|iiii'ed.  "  It  was  proved  that  the  whole 
1  ti'lii- had  miou  the  property  was  les.s  than 
khtliet ;— Hehi,  that  the  contract  was  proved 
ftn  the  head  I  if  water  ;  for  though  in  his  tirst 
Jttrtlie  fall  was  .said  tolie  "about  twelve  feet," 
Iwas  ilescribed  in  the  second  as  "the  twelve, 
Itlall, "  and  in  both  it  was  s.-vid  that  it  could 
|a>ilvraisedtii  twcntv  feet.  Clarke  v.  McKmi, 
IV.B.  5S3. 

JTiif  iiwner  of  a  mill  jiroperty  wrote  to  an  in- 
Mii'ii  imieliaser  :  "  1  will  sell  the  mill  as  it 
stands,  at  (ileiiniorris,  with  all  rights  and 
|vik::es  lieloiigiiig  to  it,  as  sohl  me  ;  and  I  will 
miutee  til  give  a  head  of  five  feet,  by  laying 
|l.il«iiit  t'.'lO,  but  as  it  is  there  is  four  feet, 
.  there  is  water  enough  to  run  ten  run  of 
i»  it  iieee.ssary  :— Held,  that  these  represen-  ■ 
(iius  ainiiuiited  to  express  guarantees,  upon  ■■ 
jiviial  iKiiuts  embraced  in  them  ;  ami  it  i 
Pf  .-hewn  that  a  head  of  five  feet  of  water 
hint  lie  (ibtained  except  by  an  outlay  of  a: 
suiii  iif  iiiiiiiey,  and  that  raising  the  water 
Biatheiglit  wiiul'd  dam  back  the  water  on  the 
Psuiiiarties  higher  up  the  stream  and  divert 
ttr  tu  which  the  riiiariaii  proprietor  on 
thiT  side  (if  the  stream  was  entitled,  the 
urilered  the  agreement  to  be  rescinded,  and 
^vtmhirtiiiiay  the  costs  of  the  suit  and  the 
mnt  exiieudeil  in  repairing  the  iiremises  liy 
I  vendee,  who  was  to  account  for  rents  and 
|6t8  during  hia  possession.     Oak  v.  lluhirt,  G  , 

e  (.'aiiiula  Company,  through  their  agent  in 
*>\  ciirtraetcil  by  letter  to  sell  certain  lands  i 
ict'iiilition,  amongst  others,  of  the  vendee  ! 
mi  a  saw-iiiill.     The  vendee   proceeded,  j 
\  the  kwiwleilge  of  their  agent,  to  erect  a  ! 

pull  and  construct  a  dam  across  a  river,  the  ! 

■«»Uhichwasto  overflow  a  large  tract  of 

Npany'g  land.    Su  hseiiuently  the  compuny  ' 

h'cl  the  laiidn  contracted  for,  which  were  ' 

"w  on  both  sides  of  the  river,  reserving  the 

*  the  river  and  »bout  thirty  feet  on  either 


bank,  the  title  to  the  bed  being  then  in  the 
crown.  Afterwards  the  company,  having  ob- 
tained a  patent  for  the  bed  of  the  river,  pro- 
ceeded at  law  against  the  persons  owning  the 
mill  for  the  damage  done  by  the  ovcrtlowing,  and 
recovered  a  verdict  for  toOft  ;  and  other  actions 
were  also  brought  for  the  same  injury.  The 
court  decreed  a  perpetual  injunction  restraining 
the  actions,  and  a  conveyance  of  the  bed  of  tho 
river  and  the  poi'tions  on  either  side  which  bad  ' 
been  reserved,  and  ordered  the  company  to  pay 
the  costs,  linir.ttir  v.  77/c  ('(imti/ii  ( 'iiiiniiiiii/, 
4  Chy.  443. 

A  bill  wa.f  tiled  by  the  owner  df  a  mill,  alleg- 
ing a  verbal  agreement  with  tin;  proprietor  of 
land  adjoining,  for  the  right  to  |(en  back  tho 
water  of  a  stream  running  tlirough  his  land,  and 
which  was  used  for  driving  the  mill  of  the  plain- 
till',  in  consideration  of  which  he  was  to  open  up 
a  road  across  his  farm  for  the  use  anil  con- 
venience of  such  land  owner  ;  but  no  writing 
was  ever  drawn  up  evidencing  the  agreement. 
The  owner  of  the  land  subsiiinciitlysold  ami 
conveyed  this  estate,  and  his  veiidif  instituted 
liroceediiigs  against  the  mill  owner  tor  damages 
by  reason  of  the  jienning  back  the  water,  which 
had  the  ellect  of  ovcrtlowing  a  considerable  por- 
tion of  his  land.  The  evidence  in  the  cause 
being  jiositivc,  as  to  the  agreement  to  iiermit  tho 
lienning  back  of  the  water,  and  the  road  across 
the  farm  of  the  pl.iintill'  having  been  used  by 
the  proprietor  of  the  land  and  his  vendee,  tho 
court  decreed  a  spccitic  performance  of  the  parol 
.agreement,  Imt  under  the  circumstances  without 
costs.     J\'irol  V.  'I'liiirki  rliiirij,  10  C'hy.  100. 

A  vendor  agreed  that  the  purchaser  shouhl 
have  sufKcient  water  to  drive  a  saw  mill  and  tho 
inachinerv.  In  a  suit  by  the  vendor  iigainst  tho 
purchaser,  the  Court  decreed  a  spccitic  perform- 
ance of  the  contract,  treating  the  water  and  the 
use  of  the  dams  and  booms  as  sold  with  the  hind, 
the  decree  to  provide  for  this,  with  liberty  to  tho 
parties  to  apply  from  time  to  time.  lI'mrkK  v. 
Mr  Kail,  14  CTiy.  "233. 

Divers  lands  having  been  dcvi.icd  to  three  sis- 
ters r..  A.,  and  I,.,  they  in  KS40 agreed  toapar- 
tition,  by  which,  amongst  other  things,  1'.  was 
ti)  have  a  certain  lot  4'),  with  the  privilege  of 
overflowing  4(i  ;  and  A.  was  to  have  4(i,  subject 
to  that  privilege,  (,'oiiveyanccs  were  signeil  to 
carry  out  the  iiartition,  but  the  matter  being 
transacted  without  iirofcssional  advice,  A.  and 
L. ,  who  were  married  women,  did  not  execute 
so  as  to  pass  any  estate.  All  entered  into  pos- 
session of  their  several  lands,  and,  in  1841,  P. 
executed  to  her  son  a  voluntary  conveyance  of 
4."),  with  the  iirivilege,  and  A.  and  her  husbaml 
conveyed  4()  to  their  son.  The  error  in  regard 
to  the  execution  of  the  partition  deed  having 
been  afterwards  discovered.  P.,  with  A.  ami  her 
husband  and  L's.  heirs  (L.  l)eing  dead),  in  1849, 
joined  in  a  conveyance  of  all  the  lands  to  a  trus- 
tee, in  order  to  carry  into  effect  the  previous 
partition ;  hut  by  an  oversight  this  new  deed 
omitted  to  mention  P's.  right  of  overflowing  445. 
A's.  sou  and  P's.  son  were  active  iu  getting  this 
new  deed  executed,  but  were  not  parties  to  it. 
Immediately  after  its  execution,  A.  and  her  hus- 
band executed  to  their  son  a  new  deed  of  4(!.  No 
new  deed  was  executed  to  P's.  son.  He,  there- 
after, with  the  knowledge  and  acipiiescence  of 
A's.  son,  built  a  mill  on  hit  4,5,  and  placed  his  dam 
where  it  necessarily  causeil  the  overflowing  of  46, 
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WATER  AND  WATKIl  C0UR8ES. 


:iwa 


i\v  iiftciwiuds  inoitj^;i;,'iMl  4n,  witli  liis  siipixisuil  iipriii  S.'s  liiml,  to  pt'ii  Imck   t,!ic  strcii 

ln'i\iU>;i'  <il  (iMitlouiiiji  -Ki  ;  uiid  tin?  inortgagud  little  to  om-iHow  tho  iviiccslcn's  Lmd  ."(V''  ■ 

projiurty  «.ih  wolil  iit  tiio   iiioitgagi'i's  suit,   tliu  li.-ul    t'lill    kiKiwh.'dgo    of  tlu;    iniinis,.,  ,   ?' ■^' 

two  I'oiiwiiiH  iillt'jiiiig  for  the  first  time  tlmt  the  Hciited  iiiiil  a^jiiied  with  S.  tjial   S.  slnVl'l  i   '" 

iii()rt;.'aj,'or   \t:u\    no   ii,i;lit  in    re^iieet  of  4(!  ;  the  the  liiiin  to  the   height  H|ie(iliii|  ,iii,|  .,„    ,!"J 

rij.'ht  ^^:ls  cc  iisiileieii  douhtful  lit  till!  time,   hut  tween    them,   luiil  mIioiiKI   so  inn  Ii.kI  ■' "i 

thi:  iiiireiiasi  r  eoniph'ted  his  ]iiii'ehiise  :      Helil,  in  struet  tile  Htieiim  ;  that  S. ,  iciviiiL;  i,!,  j,'",|    '  ' 

a  Nul>sei|nen'  suit,  hy  the  iinrclianev  nj,'ainst  tiie  sent  and  a^'ieenient,  and  iii)0!Ki,|,|m,|,,^  ''^"' 

inoi't|;aj,'or  .ind  liis  eoiinin,   who  owneil  4(i,  that  hiiilt  the  null  and   raised   tiie  iLini  (ii  •!) 

the  |ilaintili  had  a  rijiht  to  overllow  4(t,     Jioi//'  '    '   '  '         '        '  '   ' 
V.  Aninhl,  Ki  Chy.  501. 


('.  eonteinplated  the  eieetion  of  a  saw  mill  on 
land  whieh  in'  owned,  lint  he  re<|ilii'ed  the  ]nivi- 
lej;e  of  liaekiiij,'  water  on  the  lanils  of  four  other 
iiersoiiM  haviiii;  lands  fnrthcr  ujt  the  stream, 
r'roni  t  hree  of  t  liese  persons  hr'  ohtained,  thron^li 
the  a;.;eney  of  the  fmiitli  of  tlieni  {[',.),  the  right, 
liy  deeil.  of  backing;  the  water  to  wiiatever  extent 
wonid  lie  111  lasioned   'ly   a  <lani   nine  feet  high. 


' i;''Mni„ii,i 

.so  doing;  that,  S.  worked  the  null  l^v,,'!"* 
rai.sed  and  penned  iiack  liy  tlirilam,  aiul'  S  i] 
lliosc  elaiming  under  him  aiw.iys' M„|.Q'(n 
"  ■'" '  '"■'■■ '  "     dam  wiiii  til,.,  ' 


height,  and  no  higher,  and  in  sn 
larger  sums  of  money,  and  A. 


tlie 

lisciit,. 


mill  anil  nuiintained  the 

.V.  and  of  the  pl.'iintiir,  and  all  i.tliirs,iii„,,,,j 
nniier  A.  ;  that  S.  devisrd   in  frr  "  tl...  null  i, 
dam  and  lands  on  whieh  they  Wi  iv  Imilt  "  t,,  1 
son,   who  granted   the  same  to  ilHi'mlint  '«h3 
„„     ,.       .,    ,,.  V        1    ,1  .1  ■   ^^      /.    I  "'"'^''d    the    mdl   ;inil  niaiiit.-iiiud  tlnilmi  ,t , 

I  he  tonrth  (K. )  ve>  lially  gave  the  same  right.     < ..  I  j.^.j   ,,t  „„  .,,.a..,.  O.an  the  h,.,..;,t  ,i..,  i         l     ^ 
ther..npon   ere.'ted   a  dam  seven  teet  si.x  mehes  j  j,;^  j^.^^stor  ■•md  ,s.  :     H..].!.  7„  ,i;„,„  '* 

high,  liiit  Iniding  this  insnlheiciit  he  soim^  years        |„|_      l),,ni  v.  <i,,n/,  •>■>  C    p   •)„., 
afterwards  desiri'd  to  raise  it  further  :      Held,  liy  .'--••-.. 

the  Court   on  appeal,  |.*^|iragge.   ('.,  and  Mowat, 
\'.  ('..  dissenting,  I  that  Iv's  agreement  was  not 

liinding  to  any  greater  extriit  tii:in  ( '.  had  taken  i  similar  penning  hack  of  the  w.itcr 
advantage  of  ill  ereeting  his  original  dam.      I/iii-    dant  had   tiled    his  hill   to 
<//•*/  V.   /w(-//'-/'.   ISChv.   li'.t. 


See 


Oil  a  sale  of  a  mill  site  the  vendor  eoveiianted 
to  seeiire  to  the  vendee  siillieient  water  for  eer- 
taiii  nianufaetiiring  ]niiiioses.  The  tieed  did  not 
state  how  tlie  w.iter  was  to  he  supplied  ;  hut  a 
dam  then  standing .•ill'onled  the  neeessary  siipjdy. 
and  it  diil  not  .iiipear  that  the  eoveiiantor  had 
any  other  «ay  of  seeiiring  it  :  Held,  that  he  or 
any  one  elaiming  under  him  w.is  n<it  entitled  to 
a  cleeree,  for  the  removal  of  thisdain  without  siin- 
plying  siittieieiit  water  in  some  other  way.  lleUl, 
also,  that  the  gr;intee,  his  heirs  and  assigns,  were 
entitled  to  use  the  water  for  other  purposes,  pro- 
vided no  mole  was  used  than  the  sjieeilied  mann- 
faetiires  had  reipiired  '11111  iistil.  .\fter  the  eoii- 
veyaiiee,  otlnr  persons,  uneonneeted  with  either 
jrirty,  ereeted   mills  ahove   the  dam,    and  used 

{lart  of  the  water  :  Held,  that  this  did  not  re- 
ieve  the  grantor,  or  those  elaiining  umler  him 
hy  sulisei|iieiit  dee<ls,  from  the  obligation  to  sup- 
ply his  tirst  grantee  with  water  so  f;ir  as  the 
inaintenanee  of  the  dam  was  a  diseharge  of  this 
obligation.      Ito-titiniiinl  v.  FovjU',  18  (.'liy.  .STO. 

-..,  ,       ,  .     .  ,.        ,,,,..       .,,  i  plaintitl"'8  prejudiee 

>>  here  the  plaintitts,  who  1i;kI  built  nulls  on  a  |  jj    \  [;)_ 

ntreani,   by  indeiitiire   granted  n  lieeiise  to  the  ' 

defendant  to  make  a   raeewy  '<••;•  '^'   sir  lands 

for  a  mill  to  be  built  by  the  defendant  further 

down  the  stream,  provided  that  the  water  vviia 

not  thrown   baek   thereby,    nor  any  injury  <ir 

damage  oeeasioned   to  the   plaintifl's'  mills;  and 

after  the  defendant's  mill  had  been  ereeted,  by 

an  aeeumulatioii  of  iee  on  the  by-wash,  the  water 

vas  ffU'eed  baek  on  the  plaintiffs'  mill  : — Held, 

that  the  plaintitts  might  inaiutnin  <'\n  action  for 

sueli  an  injury,  and  that  case,  and  not  covenant 

on  the  indenture,  was  the  proper  form  of  remedy. 

EiiKliivod H  (il.  v.  JliU'iifcll,  4  t).  .S.  38. 


his  ancestor  und  S.  : 
good.      Dimi  V.  (Il III/, 

T!-  p'.aiiitiir  repl'.Ml  that  a  fiiiiniT  ;i,ti.,„  i 
been  lirmight  by  her  against  tlie  ilrii'ii.l.u.t  ■■ 

tliiil  (i,i,||J 

'^tr.lin   |i|;it  ;lcli„.J 

and  had  in  that  bill  allegiul  tlir  smur  iiMti,,, 
now  alleged  in  tiie  plea,  wliirli  hill  \\asili,i,ii>.,,l 
Itejoinder,  that  tlu^  Court  of  Cliaiuviv -iuv  iJ 
judgment  in  respect  of  luatteis  all, j^'iiMn  ,J 
plea,  but  dismissed  the  bill  in  ivs|i|.rt  ,ii  „iiJ 
matters;      Held,   on    deiniiiii  r,  iiiniiiilii- 


Diiiuiiitiil    V     Itnlilii-k.    'M\   {),    |{  ;ji|| 
See,  also,  t/iniihli  v.  Ilinrtnml,  \  U.S.  h. 


1  )cclaratiou  for  penning  back  water  upon  the 
jilaintiir's  lanil.  I'lea — on  equitable  grountis, 
that  when  A.,  the  plaintiflf's  ancestor,  owned 
the  land,  S.  owned  adjoining  land,  on  wliicb, 
1>cing  desirous  of  building  a  nml  to  be  driven  by 
the  water  of  the  stream  in  (piestion,  it  was  neces- 
sary for  such  purpose,  ))y  uicans  of  a  dam  built 


Yl.    IvKlllTS  IIV   I'llKSl  llMTliiN, 
1.    I'lrili/ii„i. 

Action  on  the  ease,  for  daiiiniiMg  li.uk  hmm k 
plaintill's  land  :  Ift'ld,  that  iiimn  the  |iliM.|iiid 
(as  rt^iiorted  at  length)  the  issue  «;is  imt  Hinti.ti 
a  dam  which  had  been  two  feit  hi;;li  w.is  iiu,|( 
by  the  defendant  three  feet  high,  nr  liiiiiMiuilj 
by  others  of  that  height  within  twenty  viiimi 
wrongfully  continued  by  liiiii.  Imt  whitluv  tjJ 
[irescriptive  right,  whatever  it  iiii.ulit  hi>  prNvJ 
j  to  be,  had  bei'ii  e.  jeeded  within  twenty  viiirsM 
Mryuli  V.  Ailiim-'uii,  5« 

To  an  .action  for  penning  baek  wntui,  ,i|iIli(( 
prcseiip'tion  was  Held  bad,  I.  Knr  daiiiiii 
tlie  right  by  user  for  twenty  years  ln'i'iiivacti(J 
brought,  instead  of  next  before.  "J.  As  daiiiiiii( 
only  a  right  to  erect  a  dam  of  a  certain  luiglit 
without  applying  such  defence  tn  tin 
complained  of,  or  admitting  the  iiijuiv. 
V.  hnnUil  nl.,  10  Q.  H.  404;  folldwoi'histotiii 
tirst  point  in  lUnl  v.  Fonl,  10  ( '.  I'.  i%. 

In  c.tse  for  overflowing  plaiiitifl's  lainl 
fend.int  pleaded  the  eiijoyiueiit  nf  ;i  riglit  f 
twentjr  years.  The  reiilicatioii  .simiily  travtri«j 
the  enjoyment  ; — Helii,  that  the  plaiutil!' 04' 
not  shewed  a  life  estate  outst.imliiij,',  as  t«ni 
by  tbe  curtesy,  but  must,  by  s.  oof  10 il 
Vict.  c.  5,  reply  that  fact  specially.  Htwiii 
Spence,  10  Q.  B.  480. 

Action   for  throwing    the  wiitcr  lack  n[« 
plaintiff's  mill  by  the  creation  of  a  JamioK 


w^mmm^ 


ick  Vm  stri'uin,  aiii, 
.•I'Mlur's  liiiiil ;  tl,;n'n 
\n-   inviiiiw»,  1,11,1  ,,",i,'J_ 
•  tliat   S.  sl,„„l,n,„|i,jk 

)l'fitilMl     Ullil  ;.,,_,,|.,,,|  I     f 

i. ,  irlyiiii;  on  muI,  ^,,„J 
llMi'.ianniitsccij,:,-,,!  .\J 
tin:  ilalM  to  thv  ;i..r,.!.,y 
il  in  s,i(l,.jii^,.x|,ui,li,i; 
.iicl   A.  niiiMiit,.,!  t„  !,i^ 

L'll     till'     mill    l,y   w;itiT 

))•  tin/  iluiii,  iiinl  S,  :ii|,l| 
III  always  wiiikt'il  tliL 
lam  Willi  t'.ii(i,usviit„(| 
uiil  all  '■lluTsiUiiuiuJ 
•d  in  Ici-  "till' mill  aul 
tlu'y  uii-c  luiilt,"  t.iliJ 

IVIIIC    tn   ilrlc'lldilil,  Wlio] 

iiaiiitaiiii-.l  llifihuu  an 
f  lici^^iit  afjivcil  Ij.'tWfift 
<'lil,   I'll  ilrmiuTi-r,  i.j.j 

n'.  r.  -.'(fj.  ^ 

lliat  a  fuiiiuT  iU'litiii  luj 
mist  till'  ili'li'inliiut  -'.ir  J 
tilt!  wati'T  ;  tliat  liitui^ 
t<i  n'stiiiin  tliiU  ui'ti,.] 
Ui'j^fil  till'  saihi'  iiiattin 
wliicli  liill  \vascli>iiii.n,l| 
irt  (pf  •  'liaiu'i'iy  piv.;  \A 
I'  lliattvl's  allr;;(.il  iii  till 
!  liill  ill  ri's|itTt  111  Mtiirj 
jiiuirri'v,  njiiiiiikr  :'.« 


<hlH,  ;ir.  (,).  It.  :i!ii.i 

•  V.  Jliiirliniil,  1  U.S.  hiij 


Y   riiF.SCllll'rliiN. 

iliviiiiniiij;lwckw;itir>'i 

that  miiin  till'  iilr.nliiisJ 
tlii^  issiu'  was  nut  wlutLti 
two  tVrt  lii;;li  w,i«  Kill 

I'l't  lii.Lili,  III'  lii'iii;;  iiii'll 

t  witliiu  twiiityyi';ir>wi^ 

liy  liiiii.  lint  wlu'tlit-r  tiij 

toviT  it  iiiiulit  111'  iirniil 

1  witliiii  twi'iity  yiM^tj 

,Ui-A'i'''  V.  Ail'im^'' 

ling  luck  watur,  A\\ii\ 
il  liail,  1.  For  claimiu 
Avi'iity  yisu's  lietnnacM 
tlii'f'iiVL'.  •-'.  As  L'toiiinl 
(lain  lit'  a  ciTtain  luii'lit 
■h  (k'fc'iice  til  the  iiijui 
litting  the  injury.  /''I'l 
ii  404  ;  foUiiwcilastiitlil 
■„(■./,  10  ('.  1'.  '.W' 

■ing  iilaiutiff's  liiml.  J<l 
eiijoyiui'iit  (if  :»  right  I 
eiilicatioii  nimiily  twvH 
(I,  that  the  iilaiiit:ir™i 
itc  outstamling,  as  temH 
must,  by  s.  'i  of  10  i  1 

fact  siiccially.   .v!""^^ 

iig    the  water  liack  i 
creation  of  a  aanilo«l 
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2.  Olhi  r  rVLiM. 

A. ,  when  ^w  ono  oIho  hnd  a  mill  lower  down 
(lam  across  the  river  where 
ponil  or  lake,  and  kept  liack  tlie 


thcstrwiii  for  the  use  of  defendants  mill. 

!*"  .liit  (luffiiilant  and   the  oocuniers  of  iiis 

STl  1  i.iiiI    "iind  aetuallv ''/';'/'/''' as  of  rii/nt  ,■       ;  i 

jjhuilii*".      """ '•'^.>'       J     i\  '  L-  II        •    1     e  the  Htream,  made  a 

1    .i„.iit  iiiterriiiition  tor  the  lull  iieruHl  or  ..  .         if' 

,   Wltillll''  ""'*^",   ',  'if  it  issued  from  a     lOlm  (II  iiii\i;,   mm   ivuiii/  iniuiv  Liiu 

e„ty  y(!ar8  next  liefore  the  con,tnuneem.^^ut  of  ,,,,ter  for  a  mill  which  he  had  ere.;te.\  beh.w  the 

.lit,"  a  certain  right  of  erecting  and  con-  ^,^,,,      Afterwards  H.  Imilt  a  mill  h.wer  down 

Li-acertiuii  null-.lam  and  divers  iKmrds  on  ^,,^  ^^,.,^,^„,^  ^,,,j^,^  f,,,.  ^^^.  „^  ,,,,,^^  „,,. 


"SenSit'H,  !""":if«^'.  »'*'•  ;'f  t'!«..''::*K|'*;:f  \  taincd  sullicicnt  water  l.y   the  escape  from  A.'s 


twenty  years  > 
liy   the  escapi 
Ah  a,  had  also  a  saw  mill  lielow  H.'s  mill, 


fet't:  -H'^^"'.  'X'""  ^'^-^i  "■  '-"""^  .  "'^"  ,l:vni.  Ah  A.  had  also  a  saw  mill  l.elow  H.'s  mill, 
jleging  more  iiarticularly  that  du  endai.t  „  ,,_.^^j  ^^^^,  ^,,  ,.„„  ,,,i„  „f  t,,^  ,,.,^t^,  ,,„i,  ,.^,. 
i«i  the  right,  the  term  enjoyed  "'-er  ^^^j,,^,j  ,  j^.^  ^^,J  ^,,,j  ,,,,^,,^  therefore  no 
II  Vict.  c.  :>,  bearing  the  sense  of  actually  „,,j,.,ti,„/t„  A.'s  obstruction  of  the  water  by  his 
;.;,.„  tlui  niihta  therein  referred  to;  and    .,,.•,.   ,,,„ .f,,._  ,,,... .•' , 


Ijhtfiift:  -Helii,  sutticient,  on  demurrer,  with- 

lit  allv] 

brosiiigthe  lights  thiTrein  referred  to  ;  .u...    ^,,^,,^  f,„.  ^^.^,,,^        .,^,.^       ,^f^^,^  ,.„,,^  .^  ,^,,,, 

k,t,tw,«  n(iti.ei'esHaryt.Mleny  that  the  water       ,,,.^   ,,,^,j   ^,    '^^i,     ^^  ,^   «aw-niill   passed    into 
Wcaliaekeil  m.ire  than  eight  feet  m  height.  I, ,^,,^^,.,,.^,,,,^^  ,^;,,1  ^  .^   ,„i„   f,.,„„   .i^^y  stopped 
L//iv,  Wiilll'i-i'ltf,  <>  *  •  '  ■  •*-•♦•  j  working.     A.  therefore,  having  no  obieet  in  al- 

tDalaratioii  fur  maintaining  a  dam  across  the  |  lowing  the  water  to  cs<;ape  from  his  dam,  kept 

initriver  lielow  plaintiU's  land,  and  thereby  \  it   iienned    back,    and  thus   prevented   H.    from 

mini' liaJk  the  water  thereon.      Plea,  that  the  '  working  his  mill  below.     Upon  this,  B.  at  once 

mAM  erected  on  a  close  occupied  by  defend-    sued  A.  for  obstructing  the  flow  of  water  to  hi.s 

t.  til suiiply  certain  mills  on  said  close  with    niill  by  the  erection  of  his  dam.     A.  pleaded  an 
btir  ami  had  in  it  certain  sluices  or  gates  to    easement  and  eontendeil  that  as  he  had  had  the 

iiffiir  keep  back  the  water,   as  might  lie  re-    unrestricted  control  of  the  dam  for  twenty  years, 
iiti',1  fur  si'i'l  "''"•''  =  *'"'*'  'lefendant  and  other  '  he  might  whenever  he  iilea.sed  jirevent  any  water 

ciiiiOTs  (if  8Hi(l  mills  had  enjoyed  as  of  right,  j  escaping  to  U.'s  mill  :  hut    -Held,  that  the  only 

ihithiiiit  interruption,  for  twenty  years  before  j  easement  acipiired  by  A.,  under  these  facta,  WfW 
jisiiit,  the  right  of  keejiing  mi  said  dam  and  '  the  (lualilled  one  of  penning  back  the  water  for 
fcliuiiil,' the  gates  thereni  as  often  as  occasion  ,  his  own  mill,  so  aa  not  to  interfere  with  B.'s  use 
Lilt  rwiiiiw  for  such  purpose,  and  the  right  j  of  tiie  waste  water  as  he  had  enjoyed  it  for  his 
ilainniing  back  the  water  on  such  occa-  ;  (H.'s)  mill  during  the  twenty  years  the  dam  had 

(US  amhif  eaiisiiig  the  sanie  to  overflow  apor-    lieeii  erected  by  A.  and  ac(|uiesccd  in  by  H, 
lif  iikintitf 's  land,   doing    no    unnecessary 

pugu  111  the  use  of  such  right;  and  that  the 

ljriMi'iii>il'h'i"eilof  were  thus  caused: -Meld, 

1  iluimirrer,   plea    good.       Itobinson,     ('.    ,]., 

bltiiij,'  whether    it   sliould     mit    have     been 

trail  more  plainly   that   the   injury   to   the 

fctill'  ihiriiig  the  twenty  years  had  been  the 
IMih'l  v.  Slmt,  '20  (i.  U.  15. 

[jitfiiiilant  had  Imilt  a  mill  and  run  it  for  up- 
>lsiif  twenty  years,  damming  the  water  back 
lerbi'i  height  by  means  of  a  log,  some  slabs, 
I  earth.  Within  twenty  years  the  plaintitF 
it  a  mill  lower  down  the  river.  Jiately  de- 
jiaiit  erected  an  earthen  dam  three  or  four 

liijjhcr  than 

c  was,  that  defeiv 

,liail  pressed 
Itnt  than  his  tw 


in 
ther  words,  that  A.  could  not  set  up  a  more 
extended  right  than  he  had  actually  been  enjoying 
with  H.'s  consent  for  twenty  years.  Held,  also, 
that  the  fact  of  |{.  having  paid  A.  a  sum  of 
money  for  one  year  or  more  to  be  aUowed  to 
enter  uiion  A. 's  land  and  let  down  the  water  to 
his,  (B.  s)  mill,  was  no  eoiieession  by  li.  of  any 
exclusive  right  on  the  part  of  A.  to  iien  back 
the  water  at  his  dam  as  he  pleased.  JSiii'll  v. 
J{,'<i,/,  .-)  Q.  U.  .->4(!. 

A  right  acquired  by  twenty  years'  uninter- 
rupted user  to  jien  liaek  a  stream  in  certain 
(jiiantities  for  a  mill,  will  be  strictly  eoiiKiied  to 
the  riifht  as  actually  exercised  ;  and  any  subse- 

the    first.      The    c(.mplaint ! '1"«"*  «f 'r«'?  ''.^y''""    ^''^^  *^«''ty,  y^'"''^    «''J"y- 

.fendant.  in  erecting  the  last !  "'°f  •  ''    l"J"'-'""«   *"  "*''"';';•  .T'"    ''"V"^'"   ^-'^ 

hack  the  water  to  a  greater  j  f.'^'^y ,l''tt       '"'  "    '""'  '  ''"  '^''"""""'' 

iventy  years'  use  of  the  former  ' ''  ^^-  '*•  ^"'^• 

utitleil  him  to  do  ;  the  plaintiff  admitting  I      Where  a  right  tn  interfere  with  the  natural 

le  was  entitled  to  a  certain   height   of   course  of  a  stream  is  attempted  to  be  set  up  by 

r  liy  virtue  of  a  user  of  twenty  years  and    prescription,  the  exercise  of  such  right  to  the 

'anls.     The  declaration  was  framed  ace<ir-  I  full  extent  claimed  must  be  shewn  throughuut 


[to  the  form  in  the  C.  L.  P.  Act: — Held, 
I  the  plaiiititV  should  have  founded  his  right 
I  the  iiiissesaioii  of  the  land,  and  not  of  the 
Tiid-n-  V.  /'(ir<'/(,  7  C.  P.  2(59. 

^e  fonn  riven  in  the  ('.  L.  P.  Act  is  applie- 
'[Oiily  when  the  evidcneo  will  sustain  the 
1  in  that  form.    ///, 

lea,  that  defendant  and  the  owners  and  occu- 

i  of  a  mill  and  land  wore  possessed  of  land 

!•  mill  on  a  stream  above  the  plaintiflf's  mill, 

l«nil  were  entitled  to  and  exercised  during 

n»t  time  the  right  to  erect  and  keep  dams, 

m\  in  accordance  with  such  right  (lid  erect 

itc.   Semble,  that  the  plea  was  bad  for 

fingthewords  "as of  right."    Bud\.  Ford, 

IP,  206. 

MfcA'ec/iHie  d  al.  v.  McKeyes,  10  Q.  B.  37, 


the  period  for  which  the  right  is  claimed,  and 
not  that  the  right  had  accrued  within  the  time 
alkwed  by  the  act,  but  had  not  been  exercised 
till  of  late.  Jfuiit  el  ill,  v.  Jlf'Hjtelir,  0  i'.  P. 
2«9  ;  McKvchnk  tt  id.  v.  McKcycx,  10  Q.  B.  37. 

Defendant,  and  those  under  whom  ho  claimed, 
had  the  right  to  overflow  the  adjoining  lands  to 
an  extent  not  exceeding  ten  acres,  for  supplying 
their  mill,  and  which  right  had  lieen  exercised 
to  a  certain  extent  for  twenty  years  or  more. 
In  tresnoss  for  entering  the  adjoining  close  : — 
Held,  tliat  having  the  right  to  overflow  a  part  of 
plaintiff's  close,  defendant  had,  as  incident  to 
that  right,  authority  to  enter  and  repair 
breaches  in  the  natural  state  of  the  soil  of  the 
dam,  but  not  to  add  thereto  so  as  to  cause  ad- 
ditional flow.  Held,  also,  that  the  extent  to 
which  such  right  could  be  maintained  was  that 
to  which  it  was  exorcised  during  twenty  years 
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lifter  it  accrued,  aiul  that  a  partial  overflowing 
■would  not  keep  alive  the  riglit  to  ex*-jnd  the 
ovorrtow  at  any  time  to  the  full  extent  of  ten 
acres.     Hn(liin  v.   Winaiii,  H  C  1*.  371). 

A  defendant  having  for  more  than  20  years 
next  before  the  action  [lenned  kick  water  upon 
tlie  land  al)ove  him,  by  means  of  a  dam  erected 
on  his  own  land,  is  jirotected  by  C.  S.  U.  C.  c. 
88,  10  &  11  Vict.  c.  5,  although  tlie  land  flooded 
belonged  to  the  crown  during  the  greater  part 
of  that  period.  lidirlhi/  v.  Wootlliy,  8  Q.  B. 
318. 

Case  for  obstruction  of  a  water-course.  Tlie 
declaration  stated  that  the  ])laintitfs  were  law- 
fully possessed  of  a  certain  close,  togetlier  with 
a  woollen  mill  and  manufactory,  upon  a  certain 
water-course,  and  were  entitled  to  have  the  said 
■water-course  How  in  its  usual  and  proper  course 
to  their  mill,  to  supply  the  same  with  water ; 
and  they  eoniphiine(i  that  defendant  had  wrong- 
fully penned  back  the  water,  and  prevented  it 
from  so  running  in  its  natural  course  to  tlieir 
close  and  mill.  Defendant's  third  plea  denied 
the  right  of  the  plaintiffs  to  the  natural  How  of 
the  stream  : — Held,  that  this  plea  only  put  in 
issue  the  alleged  natural  right  of  the  plaintiffs, 
by  reason  of  their  possession,  as  alleged  in  the 
declaration  ;  and  that  lui  evidence  ■was  admis- 
sible auder  it  to  shew  that  sucli  general  right 
had  been  lost  by  reason  of  any  conHicting  right 
ac((uired  on  any  special  ground  by  defendant. 
The  sixth  plea  ■was  a  plea  of  prescription,  setting 
foi-th  that  more  than  20  years  Ixjfore  the  suit — 
viz.,  in  1820  and  until  183S — there  ■was  a  saw- 
mill on  the  stream  :  tliat  in  1838  it  was  i-emoved, 
and  a  clover-mill  erected  in  its  place,  ■which  ■was 
removed  in  184C,  and  within  a  year  a  grist  mill 
ivas  put  up  :  that  the  occupiers  of  these  several 
mills,  for  20  years  before  this  suit,  enjoyed  the 
right  ■without  interruption  of  keeping  back  the 
water  so  far  as  was  necessary  to  enable  the  occu- 
piers, for  the  time  being,  of  said  mills  to  make 
full  use  of  the  said  water,  for  beneficially  using 
said  mills  ;  and  tliat  for  this  purpose  it  was  not 
at  any  time  necessary  for  the  occupiers  thereof 
to,  nor  did  the  defendants  keep  or  continue  set 
up  or  close  any  mill-dams,  &c.,  across  said 
stream,  to  obstruct  the  water  more  than  had 
theretofore,  during  the  existence  of  said  mills  so 
<lestroyed  and  removed,  been  necessary  for  bene- 
ficially working  and  using  the  same  ;  that  before 
and  at  the  times  when,  &;c. ,  defendant  ■was  the 
occupier  of  the  grist  mill  last  aforesaid,  and  in 
order  to  make  use  of  the  water  for  working  the 
same  it  became  necessary  for  him  to,  and  he  did 
keep  up  and  close  said  mill-dam,  and  thereby 
necessarily  obstructed  the  ■water  so  far  only  fts 
■was  necessary  to  enable  him  beneficially  to  use 
his  mill — qua-  sunt  eadem,  &c.  As  to  this  plea 
— Held,  1.  That  it  must  he  considered  as  a  plea 
of  prescriptive  right  under  10  &  1 1  Vict.  c.  5  ; 
and  therefore  that  the  enjoyment  must  be  for 
20  years  next  before  the  suit.  How  the  enjoy- 
ment for  20  years,  not  carried  up  to  the  time  of 
the  action,  might  have  availed  as  a  fouDdation 
for  presuming  a  grant,  independently  of  the 
statute,  could  not  be  considered  under  the 
pleadings;  though,  semble,  that  the  evidence 
given  would  have  been  iuaufficient  for  that  pur- 
pose ;  2.  That  whether  a  year  did  or  did  not 
elapse  after  the  saw-mill  was  removed  before  the 
clover-mill  was  worked  by  water,  was  imma- 
terial ;   for  the  interruption  intended  by  the 


statute  is  an  ailverse  interference  with 


ioyment,  not  a  voluntary  abstuiniim 
by  defendant ;  ,3.  That  the  only  (nits 


tho, 


by  IH.-1CI11UIJ1L  i  .>.    null  Luu  oiuy  C|iit8ti(,ii  iinr"l 
the  evidence  was,  wliether  tlio  ciijiivni 
alleged  easement,  shewn  betwti'ii  ls;t!laii,i  IWn' 
was  sutficient  to  support  the  jilea;  that      \ 
regard  to  this,  the  {Kjiiit  to  lie  edimiilt^,! 
to  what  extent  had  defendunt  eiijuyed  the  i*"" 
lege  of  obstructing  the  water  fiu'  'Jo  vtar<<-  *^ 
to  what  height  the  dam  had  lieen  keiit  mi  ' 
to  what  extent  he  liad  prepaieil  means  f'r '  'ij 
obstruction;  4.  Tliat  the  eviiUna'  intii- 
—which  shewed  that  while  the  elnver-hiin ' 
in  existence  {from  I83»  to  184t'>)  tlie  stnam  »* 
used  only  for  one  or  two  months  in  the  ^nt  * 
a  time  when  tlie  water  was  liij;),,  -m,]  ^^•^'  ', 
all  that  appeared,  such  user  (lecasimitd  ik,  injup 
or  detention — would  not  sujuinrt  the  deinc- 
jirescriptive  right  to  the  extent  pleaded  '  l/'J 
Krchiiie  it  al.  v.  MrKci/cn,  10  (^t.  ]{.  37     '    "  '* 

In  an  action  against  the  ficcii]iier  of  a  mill  U 
damages  to  the  plaintifl's  eluse  (leeawoucd  M 
back  water  from  defendant'^  dam,  whore  ta 
defence  relied  upon  was  a  preseriiitive  li-ht  1 
back  water  for  20  years  before  aetiun.'^tlifii 
I  being  contradictory  evidence  as  t<i  such  ri'hy 
and  the  case  having  been  tried  by  a  siiecial  mj: 
and  occupying  two  days,  tlie  emirt  reiiif-,' 
disturb  a  verdict  for  tlie  plaintiff  JUi,, 
Tunm-ttal,  5  C.  P.  IKJ. 

The  use  of  bracket  boards  on  a  mill  djo, ; 
such  an  easement  as  the  Statute  of  f.iinitatii 
will  protect.     t'ampMlx.  l'""/!;/,  18  (.'hy,  ;i;l 


VII.    ACXIOSS  FOR  PeN.MSi;  Ba(  K  WaTIIK. 

1.  Partks. 

A  locatee  of  the  Crown  before  patent  isinJ 
may  sue  a  stranger  for  an  injury  done  bv  hiuiii 
his  land  by  Hooding.  But  where  an  "ordet  i 
council  has  been  made  that  no  deeds  should  u. 
from  government  for  lauds  in  a  partictdar  l 
of  the  township,  without  a  special  reservaticnj 
defendant  of  a  richt  to  Hood  certain  pdrtions  1 
that  land  :— Held,  that  a  locatee  of  the  Croi( 
could  not  maintain  an  action  for  the  HotKlii)!  i 
a  portion  of  those  lands  by  the  defendant,  aj| 
would  in  such  a  case  be  in  a  lj<'tter  position  I 
fore  grant  from  the  Crown  tlian  afterwards. 
ler  v.  Punli/,  H.  T.  6  Vict. 

When  at  the  time  of  making  a  dam  thepli 
tiff  sustains  no  injury,  but  afterwanls,  luvi 
built  a  mill,  the  dam  pens  bauk  water  gjN 
it ;  he  can  only  sue  those  who  are  oniitinail 
the  dam  at  the  time  of  the  injur)-,  nut  m 
who  built  it.     McLaren  v.  Cook  et  al.,  3  Q.  II  i 

Held  that  an  action  is  maintain.aMehytliefl 
versioner  of  a  mill  demised  to  a  tenant,  I 
diversion  or  obstruction  by  a  stranger  of  wit 
from  the  mill  head,  the  obstruction  beinjj  of  a 
a  character  as  to  render  the  sale  of  the  preoiij 
less  valuable.     Rogers  v.  Dicksoii,  10  C. ' 

Qua? re,  whether  the  damages  must  be  recon 
once  for  all.    76. 

Defendant  owing  land  on  which  were  a  r 
dam  and  two  mills,  leased  each  of  the  i  " 
separate  tenant,  who  by  means  of  the  dam  p 
back  the  water  upon  the  plaintiff's  land  i-Hej 
that    for    this    injury    defendant  ww  ' 
Breathour  v.  Boltter,  23  Q.  B.  317. 


m 

srferclue  with  thi  n.\ 
'  a''«tiuiiiiiy  fr„n,  ^^^L 
le  only  nueiitmi  im.lwl 
ir  thu  ciiidyiiwut  „i  th(l 
hctwtiMi  ismiaiiil  IWbI 
t  tilt  pluii :  that,  vnthl 
to  be  cim8iilert.,\  ^^ 

ulautfiijiiyeilthqmviJ 
rater  f(ir  '20  years;  nul 
Imd  liecu  kqit  uji,  j  ^  : 
reiiareil  means  fur  sncU 
,e  eviiUiiiet'  in  this  i-i_ 
lile  the  elnver-will  wm 
to  184(1)  the  stri'aiimji 
months  in  tlic  year. 
vas  high,  ami  whm,  im 
i8or  oeeiisidiied  no  injup 
;  suiniort  the  deiVut^- 1 
le  extent  iileaded.  I/?J 
ts,  10  (I  15.  37. 

he  occupier  of  a  niill  iJ 
,fl"s  close  iioeasiiiiiicd  lij 
iidaiit's  ihun,  where  tiK 
8  a  \)rescriiitive  right  t 
ars  before  aetimi,  tlieiJ 
ideiice  as  to  sueh  rightt 
ju  trieil  by  a  sjieciivl  jiu 
lys,  the  ciiurt  reins'- 

the  plaiiititl".    Hvhmx 

1(5. 

boanls  on  a  mill  damj 
18  Statute  (if  Limitatiia 
/  V.  Y<Htii[i,  IS  L'hy.  <)'. 


?ENNiN(;  Back  W.urji. 

?art\es. 

VKM  before  patent  istie^ 
an  injury  done  hy  liiot 

But  where  an  order  i 
that  no  ileeds  shdulih  , 
lands  in  a  iiarticular  [«, 
)ut  a  siiecial  rcservatioilj 

tlootl  certain  portions  ( 
it  a  loeatee  of  the  I'm^ 
action  for  the  tiwHliDj!  { 
Is  by  the  defendant,  u\ 
be  in  a  better  position  I 
)wn  than  afterwards. 
Vict. 

f  making  a  dam  the  pii 
but  afterwanls,  havi 
111  pens  back  water  npi 
those  who  are  eoiitinai^ 
of  the  iiijiir\-,  not  thd 
|env.CW-'/'i/.,3Q.l!.r 

is  maintainahle  hy  the« 

demised  to  a  tenant,  I 

Jon  by  a  stranger  of ' 

le  obstruction  heing  of  s 

ler  the  sale  of  the  pniiJ 

V.  ZJictoi,  10  C.  P. 

damages  must  be  recovn 

and  on  which  were*; 
iased  each  of  the  mills  t 
by  means  of  the  (Um  pfl" 
the  plaintiff's  land  ;-Hj 
ry  defendant  wu  '"" 
23  Q.  B.  317. 
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The  tirst  cniiiit  alleged  that  the  idaiiitiff  was  ' 
l,if  lands  near  the  river  Otonabee,  ami 
*ij,in  thereof  had  a  right  to  the  benefit  of  the 
rj^^tiiwiirk  the  mills  on  said  land,  and  that 
U  nil  mt,  hv  throwing  slabs,  &c. ,  into  the  stream, 
Urongfiill.V  obstructed  his  enjoyment.     The 
,  ,1  ciiunt  stated  that  a  certain  raceway  had 
H  '.instrncteil  from  a  dam  on  said  stream  to 
I**"  jjiutirt's  saiil  land,   by  means  whereof  no  ' 
Cneii  of  die  water  as  was  necessary  to  work  the  ' 
iinnff  *'»'"  ''''^  "'"^  ought  to  tlow  thrimgh  said  i 
v.nav,  hut  that  defendant  wrongfully  threw 
Ik  io',  into  the  stream  aliove  said  race-way 
JiiVsiUikand  ]iivventcd  the  water  from  Hnwing 
|iy.uoustoined  manner  through  said  race-way  i 
f(j'ni,,laintitF's  land,  and  so  hindered  the  plain- 1 
liu  his  ciijnyineut  of  the  said  stream,     it  ap- 
1  that  the  phiintitf' s  land  on  M-liich  the  null '' 
bi,!  was  not  upon  the  stream,  but  that  between  \ 
1  tiie  stream,  along  the  raccM-aj-,  a  tract  of 
D^  intervened  behniging  to  one  !{.,  from  whom  ; 
e  nlaiiitiff  held  a  lease  giving  him  a  right  to  use 
, \r.iter.     Several  other  persons  owned  mills; 
Le  the  [daiiitiff,  who  were  also  sued  by   him 
Ithesaine  asoizes,  and  it  was  impossible  to  ns- 
Uiin  how  iiiUL'h,  if  any,  of  the  obstruction  was 
li(,lbv  defendant  and  how  much  by  the  others  : 
|Hc1,1.  that  this  evidence  supported  the  declar- 
liiii :  that  the  plaintiff  was  entiled  to  recover  ; 
jtli.it  tlie  uncertainty  as  to  the  amount  of  de- 
l,liiit'j  liability  formed  no  ground  for  disturb- 
ttlie  verdict,  which  was  for  S40.     Held,  also, 
fctasthe  injury  complained  of  was  caused  by 
i  made  wrongful  by  statute,  (C.  S.  U.  C,  c. 
/.'.)  and  such  as  the  plaintiff  could  indi- 
linillv  recover  for,  it  was  unnecessary  to  refer 
(tilt  enaetmeiit  in  the  declaratiim,  the  action 
I  iKiii"  fm-  any  penalty  given  by  it.     A  uMiii  v. 

»./.,■,  •;iq.b;2!H). 

i  lessee  of  a  mill  situated  near  to  a  riven 
(iinveii  hy  water  drawn  in  a  channel  from  it' 
1  for  damages  sustained  by  him  by  reason  of 
lilcstniction  of  the  f.ow  of  the  stream  caused 
Itlit  defendant  throwing  slabs  and  other  waste 
J  into  the  stream,  and  tliereby  obstructing  the 
ri.f  water  into  the  channel  aforesaid.     The 

e  «f  the  plaintifl'  was  the  owner  of  the  land 
Biniiig  the  stream  and  also  of  the  land  snr- 
^big  the  poiiil,  used  for  the  w-orking  of  the 
[;-Held,  artirmiiig  the  judgment  of  the  C.  P., 
,  ,'>1I4,  that  the  lessee  had  a  right  to  main- 
I  such  action,  and  that  the  decree  stating  the 
fctitf  to  lie  possessed  of  land  and  premises  near 
le  river,  and  as  such  entitled  to  the  use  of 
Ijtreani  for  the  working  of  his  mill,  was  suffi- 
bkkm  V.  AuMhi.  2  E.  &  A.  373. 


2.  PkmJhuj.  • 

lei'liiration  in  case  for  wrongfully  keejiing  up 
lin  dams,  and  for  wrongfully  increasing  the  ' 
jht  of  certain  dams,  and  tliereby  penning 
I  the  water  of  the  Grand  river  and  causinuit 
p  against  the  plaintiff's  mills  and  overliis 
iise?.  Seventh  plea,  that  the  grievances 
pined  of  were  necessarily  required  for  the 
Dees  of  na\'igation  of  the  said  Grand  River, 
^ere  within  the  limits  on  that  river  within 
lontrol  of  defendants,  and  that  the  plain- 
Imills  were  first  built  after  the  act  incorpor- 
1  the  defendants  came  into  effect— wherefore 
lefendants,  under  the  powers  given  to  them 
>eact,  lawfully  kept  up  the  said  dams,  &c.  : 


— Hehl,  on  demurrer,  plea  good,  for  the  act  of 
incorporation  auth  iri/.es  defendants  to  do  the 
acts  complained  of  and  justified.  The  eighth 
plea  was  held  bad,  for  duplicity,  in  setting  up  tirst 
an  easement  by  prescription,  and,  secomlly,  a 
statutory  right.  Kirhy  v.  O'niiid  liiei-r  Xiivii/a- 
fwn  Co.,  11  (^.  B.  334. 

Case  for  overflowing  plaintiff's  land  by  penning 
back  the  water  of  a  stream  running  through  it, 
and  thence  over  defendant's  l.ind.  The  second 
count  charged  that  one  H.  wrongfully  erected  a 
diim  across  the  stro.ijii  on  defeiidaiit's  liuid, 
which  occasioned  it  to  overflow  the  plahitiff's 
land,  and  that  defendaut  wrongfully  kept  up  the 
said  dam,  whereby  the  wa*:er  lia»l  been  injuri- 
ously penned  back  uiioii  plaintiff's  land.  The 
third  count  stated  tliot  one  H.  had  erctcd  a 
dam  ten  feet  high  on  defendant's  close  (not  alleg- 
ing this  to  be  a  ivrongful  act)  ;  that  one  T. 
wrongfully  raised  and  increased  in  height  and 
width  the  dam  built  by  H.,  by  means  whereof 
the  water  was  penned  back  on  and  overflowed 
the  plaintiff's  land :  aii<l  that  defendant  had 
wrongfully  kept  up  and  maintained  the  dam  so 
wrongfully  increased  by  T.  Defendant  jileaded 
not  guilty  to  the  whole  <leclaration,  and  to  the 
second  count  a  prescriptive  right  for  the  use  of  a 
certain  mill  on  his  lot.  The  jury  found  for  de- 
fendant :— Hehl,  that  on  these  pleadings  the 
defendant  was  entitled  to  retain  his  verdict  on 
both  counts,  for  the  plea  of  not  guilty  put  in 
issue  the  erection  of  a  dam  by  H.,  charged  in 
the  second  count,  as  well  as  the  continuance  of 
it  bj'  defendaut ;  and  the  gist  of  the  action,  and 
the  substantial  point  involved  :in  both  counts, 
was  not  the  erection  of  the  dam,  but  the  wrong- 
ful penning  back  of  the  water,  which  was  de- 
cided in  the  defendant's  favour  by  the  verdict  on 
the  third  count.    y\ijh\.  Soiwrwinc,  12  Q.  B.  (}?. 

Plea,  hehl  bad  as  an  argumentative  traverse  of 
the  plaintiff's  alleged  right  to  have  the  water 
How  unobstructed  along  a  certain  raceway. 
Ifarrix  v.  Fm.ier,  12  Q.  B,  402. 

Declaration  for  overflowing  plaintiff's  land,  by 
maintaining  a  dam  on  a  stream  running  through 
it,  and  thus  penning  back  the  water.  Plea,  that 
one  K.  had  purchased  from  the  crown,  and  paid 
part  of  the  purchase  monej'-,  and  got  his  receipt 
therefor  from  the  Crown  T^ands  agent,  and  there- 
by was  the  owner  of  the  land  mentioned  in  the 
declaration,  and  (before  he  conveyed  to  the 
plaintiff,  who  claims  under  him)  by  indenture 
demised  to  defendant  and  one  H.  the  part  of 
said  land  then  liable  to  be  overflowed  by  the 
mill-pond  of  defendant  and  H.  by  the  dam  then 
erected,  to  hold  so  long  as  the  land  should  be 
thenceforth  occupied  and  overflowed  as  a  mill- 
pond  ;  and  that  defendant  has  ever  since  kept 
the  water  penned  back,  and  has  occupied  said 
lan<l  as  a  niiU-pond,  and  has  kept  the  uam  then 
erected  of  the  same  height  as  it  then  was,  but 
no  higher,  which  are  the  trespasses  complained 
of :— Held,  on  demurrer,  a  good  plea  :  that  the 
term  set  out  in  the  lease  pleaded  was  sufHciently 
certain,  ivnd  K.'s  estate  to  enable  him  to  make 
the  lease  was  sufficiently  pleaded.  Kerr  v. 
Btarintjcr,  29  Q.  B.  340. 


3.  Defence  of  Leave  and  Lkense. 

See  Brown  v.  Street,  1  Q.  B.  124  p.  .'JOGO;  Robin- 
aoti  V.  Felterlif  et  al.,  8  Q.  B.  340,  p.  2106 ;  Bearer 


ill 


f 


II-  f 


i 


i; 


I''' 


3959 

V.  Ihul,  fl  Q.  B. 
V.  rvItU,  9  ().  H. 


WATER  AND  WATER  COURSES. 


m 


152,1,.  2100; 
(i(i!t,  p.  210(i 


CitiKiild  Coiiiimiii/ 


See,  iilbd,  V.  p.  U!)44. 


4.  EndiiHi'. 

The  description  of  injury  uonnilained  of  l)j[  tlie 
ereetion  of  a,  mill  iliini,  nurnt  l)e  Hiilmtantially 
proved  as  laid  in  some  one  count.  JIfXah  v. 
An'mnviii,  (i  {).  B.  10(). 

Held,  that  the  oniisniou  to  (irovide  necessary 
■waste  gates  to  facilitute  the  piissage  of  tlie  sur- 
plu.s  water  in  freshets  or  Hooiln  i.-r  evidence  of 
misoonstruetion,  or  improper  or  careless  construc- 
tion of  a  mil!  dam.     MilU  v.  Dlnni.  4  C.  P.  222. 


5.  Pror(fHiii/.i  in  E<iii'iti/, 


6.  OthfrCi,:< 


Whether  long  possession  m'  an  oas- 
land,  though  it  may  not  HUpply  fvjilw,'"'"  " 
grunt,  maybe  received  in  sii|,|„,|.t„f    ', 
leave  and  license.      " '  ' 


Ih 


In  an   action   for   pcmiinj,'  l,m.|{  ,j.j^.        . 
j)laintitt"8  evidence  went  cxcliir^ivclv  tn'sr' 
jury  caused  bj;  the  giving  way  ct  aum.'u'u" 


bankments,  alleged  to  havi 
unskilfully  put  up  by  (kfuniiaiits. 
acres   of    land   were  wnshcJ  uwav 


witnesses  valued  at    from   tliio  tu  t.'iii  "i'  ' 
I  The  jury  having  assessed  the  duniaw',  .'tVil' 
i-Hehl,  that  tlie  court  could  nott,,L 
any  part  of  this  was  for  future  iliu„ii,,^, 
judge  haviiigtold  the  jury  imt  tn  all 


and  they  therefore  refused  ti 
V.  Tim  Ontiid  JUnr  ynrhjni:, 


'Wl"rtlial 
'  iiitfi'ka..    )' 

"  ''"•.  IHU.  l; 


In  an  action  brought  aL'aiiist  a  mail 
;e(l  tlieii- 


n>.t  t 


for  having  so  constructeiT  tlieii-  inail  as  ti 
Where  it  appeared  that  defendants  Jiad  backeil  struct  a  tiow  of  water  fnnii  iilaiutitf's  lainl.' 
water  on  jihiint'.if's'  mills  ami  overflowed  their  plea  of  not  guilty  by  statute  wa^<  -  Hil 
land,  but  all  the  backwater  or  overHow  was  not  |  bring  the  title  to  the  land  in  (juostiini  iiiiil,rty 
occasioned  by  defendants,  and  it  was  not  clear  county  court,  or  ilivision  court  acts,  so  astn 
on  the  evidence  Avhat  proportion  was,  or  wliat  title  the  plaintitt'  to  tax  ^snpu^illl•'  inuit  '■, 
alterations  in  tiieir  works  were  necessary  to  pre-  |  without  a  judge's  order.  On-rlnjlt  v,  /'o,;. ! 
vent  the  injury  occasioned  by  defendants,  the  Dumlnx  lioitil  Co.,  7C  l*.  21Mi, 
court  directed  an  iii(|uiry  by  an  enuineer  named 


an  iiKiuiry  l)y  an  engineer 
by  the  court,  under  tlie  (General  Orders.     Dirk'- 
xmi  V.  liuniltaiii,  14('hy.  r)'J4. 

Held,  after  receiving  his  report,  that  it  was 
sufficient  for  the  court  to  declare  the  rights  of 
the  parties,  and  to  enjoin  any  further  backing 
or  overflowing  tiy  the  defendants  ;  and  that  the 
court  should  not  proceed  to  define  the  alterations 
ill  their  works  which  defendants  should  make. 
,S'.  r.,17Cliy.  2(il. 

The  plaintiff  and  defendant  owned  adjoining 
lots,  through  which  a  stream  flowed  freely  in  its 
course  until  defendant  threw  logs  and  refuse 
wood  into  it,  which  had  the  effect  of  damming 
back  the  water  on  the  plaintiff's  land,  wliere- 
iipon  the  plaintiff  instituted  proceedings  at  law, 
which  action,  with  all  matters  in  difference 
between  the  iiarties,  wan  referred  to  arbitration, 
when  the  arbitrators  decided  that  defendant 
shouM  remove  all  the  timber  across  the  creek, 
and  pay  one-half  the  costs  of  the  action  at  law. 
Defendant  having  refused  to  oliey  the  award, 
the  plaintiff  filed  a  bill  for  the  purpose  of  com- 
pelling obedience  thereto.  The  court,  under  the 
circunistauces,  made  the  decree  as  asked,  and 
ordered  the  defendant  to  pay  the  costs  of  the 
suit.     Jhxliler  v.  Tnrceij,  20  Cliy.  63. 

This  court  refused  to  recognize  the  existence 
of  such  a  rule  as  that  the  first  action  at  law  for 
damages  to  a  mill  site  is  brought  simply  to  try 
the  right,  not  to  obtain  substantial  damages,  if 
any  such  have  been  sustained.  Blake,  V.  C, 
dubitante.  Where  the  owner  of  a  mill  files  a  bill 
against  another  mill  owner  to  restrain  the  lattor 
from  backing  water,  he  must  establish  affirma- 
tively that  certain  alterations  in  the  stream 
effected  iirincipally  by  digging  out  the  bed  of  the 
mill-race,  and  which  was  done  by  the  plaintiff 
himself,  have  not  caused  the  injury  complained 
of.  Where  it  is  doubtful  whether  such  is  not 
the  case,  this  court  will  refuse  to  interfere  by 
injunction.    W(ulsivorthv.  McDomjaU,  24€hy.  1. 

See,  also,  "  Injunction  "  II.  3,  (c)  p.  1768. 


Defendant  being  indicted  for  (iverHnwinii 
highway  with  water  l,y  means  of  a  mill  ,y 
maintained  l)y  him,  objected  that  tliLie  wa,  i 
highway,  ami  could  be  no  convictimi,  ln,;^ 
the  road  overHowed,  which  was  an  (irii.'iiiii  j 
lowaiice,  had  been  in  some  places  lUclusil  j 
cultivivted.  It  was  used,  lidwcvcr,  at 
points,  and  those  who  had  ciicldstil  it  wd 
anxious  that  it  shouhl  lie  opened  and  tnivtllJ 
which  they  said  was  iiiipos.-sihlc  mviii'  i 
overflow.  The  overflow,  too,  was  Tt 
parts  than  those  so  encloseil  :— Held,  tluti 
conviction  was  clearly  right.  J'liiim  v  /,.,  f 
Q.  B.  221. 

See  DaiKtnl  v.  Corporation  of  Vlaitluitu  ■'!( 
P.  oOO  p.  3!»<)j. 


VIII.    Ac'TtOXABLE   IXKIUXiJEMKNT    OF  lIliiHl 

An  injury  to  a  water  course  is  cnnsidcmlj 
an  injury  to  a  permanent  right,  and  in  siiclj 
case  the  court  will  grant  the  piaintilfaiitw  tiij 
although  the  probable  amount  to  lie  leniveii 
by  a  verdict  may  not  l<o  large,  .l/i/i/iyrc'/i  j 
J'thiimal,  Tay.  590  ;  MilclnAI  v.  Hui'm,  :'iiii.i 
41li. 

In  an  action  for  diverting  water  from  iilaintil 
mill,  the  defendant  by  his  plea  adinitteil  that| 
ha(f  raised  his  dam  erected  for  his  own  l,iii4 
greater  height  than  he  was  legally  tMititlnltoJ 
but  denied  the  conseipiences  arising  fruin  i 
act  : — Held,    plea   good.      Tufbf  v  Pmm 
C.  P.  03. 

Where  the  necessary  and  unavoidable  coaj 
queuce  of  a  lawful  act  done  by  a  persun  m  | 
own  land  (such  as  the  erection  of  a  milli' 
to  produce  an  injury  tt)  his  neighbour,  an  aclj 
lies  for  such  injury  ;  but  it  is  other* ist;  if  s 
act  per  se  would  not  be  necessarily  or  pin 
injurious,  but  becomes  so  from  a  cause  not  a 
the  control  of  either  party.  In  such  case  ii<| 
gence  must  be  proved  to  render  a  defemlant  | 
ble.     Pettrs  v.  Devinnei/,  6  C.  1*.  M 


VM 


t'iiM  *, 


loll    lit     illl    (.■ibl-|n,;llt  ij 

;   nuiiply  fvidoi,,:, 
ill    siiiii,(,n  nf  ,i,,in  rij 
/I  V.  X/,'-W,  1  (^.  |>   |oJ 

miiiK  back  wattr,  tlj 
oxe-hisivfly  tu  slitw  in 
g  wiiy  1.1'  (liiinis  iiiiil  .-iiL 
ivflifiii  wiuiigiullv ;i,l 
WtV-mlauts,  Aliimttvrl 
ihIiciI  away,   which  ij 

illl  t'id  tu  i;:!i)i,i,  .,ip 

il  tlu'  •laiiiiigosiit  tUKjl 
coulil  nut  ussiiiiit  \[\i 
111'  tutliru  ihiimii;!'  .  tl« 
,ry  lint  td  iilhiw  lurthatt 
ied  til  iutoi'lVi'e.  r(,,|j 
■Uliiliun  C'l.,  VMi  li.-4 

aj'aiiist  a  mail  cimiiiai 
tt'il  tlunr  rnail  ;h  tu 
nun  iilaiutitt'sliiinl-, 
tatiito  was  -ikil  iii.t  I 
,iiil  ill  nucstidii  HmkrtU 
111  oiiiu't  arts,  so  aj  tu 
tax  siiiiLi'iiir  ciiiirt  (.n. 
•.     (}r,i-h',n  V.  /'.I,- 
'.  v.  'JtMl. 

idittoil  for  (iveiHiiwiiij 
liy  iiiuauH  iif  a  mill  'Is 
ijectfd  that  thuve  was  ( 
le  U(i  cuuvictiun,  lucaa 
rthicU  was  an  urigmal  i 
soiiiu   places  cinjliisnl 
usL'il,    hiiwtvui',  lit  utln 
lid  hail    oucldseil  it  nij 
ho  ojiuiieil  auil  tniviUti 
iiiUHissihlo  dwiiig  til 
rtdw,    tdd,    was  at  lit 
t'lichiSLiil  :— Huld,  tliatj 
right.     lU'jhm  v.  LuA 

wratiuii  III'  Cliailiiiiii^'M 


■iFltlNllEMKNT    OK   IMIS 

jv  course  is  cmisiikrtil  I 
leiit  right,  and  in  siii;h| 
ant  the  \ilauitilf  amivtij 
amount  to  lie  rauvtiJ 
he  large.  .■l;//i'iy"i''l| 
]litclall  V.  Bvn-ii,  •iliii.] 

ertiiig  water  from  iikintil 
>y  his  iilea  ailniitteil  tliati 
recteil  fur  his  iiwii!.iiiil« 
i  was  legally  entitlfiltii^ 
jnueiiees  arising  im\  •: 

[OOll.         '' 


Twkr 


f,u- 


ary  anil  lUiavoidiMe  en 
3t  done  by  a  iiersmi  nn  | 
le  erection  of  a  imUila  .. 
to  his  neighbour,  an  acB 
but  it  is  otherwise  ii  ^ 
_,  be  necessarily  or  iimI" 
lesso  from  a  cause  not  1' 
party.     In  such  case  i 
pdtorenilera.yeutol 
niwj,  6  C.  P.  :«9. 


«1 
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!•  intiff  ilcclareil  tlmt  he  was  entitled  toi      A  plea  justifying  an  injury  done  to  a  ilnni  in 

t'rof  ft  certain  stream  for  working  his  ^  floating  logs  down  the  stream,  must  expressly 

"i      1  ciiiniJl'"'"-''^  *'"** '^®^'''"'^'*"*'  0^*""'"^  a  I  aver  that  there  was  no  gate,  hick,  or  openinu, 

I'T^r  up    li'id  unlawfully  deposited  saw- 1  &c.,  in  the  dam  through  which  the  timber  eouKl 

*'*!'■-  II'..,  .,f..oniii    wliinli  was  I'arit'd  down     liasa.      Hliipiiuiu  V.  Cluthhr  if  id.,  8  ().  B.  o'.l'i. 

freshets  in  tlie  statute,  sec.  8, 

to  shew  that  streams  shall  Ihj 

ittr.  ""'^ •  •  11     1  -  il     •   ....  I  uiciii,  uvuii  Liitmnii  they  can  only  be  used  to  float 

herehcing .'"  ain.recable  damage,  thejnry     ;    ,^;  ;    ^  ^^  f,,^^,,^^>    ^ 

1  L'eiieral  verdict   for  the   defendant  :— | 

in  tilt  there  must  be  a  new  trial,  for  the'      An   action  will  lie  against   a  mill  owner  for 

1   iii;  established,  the  deposit  of  sawdust,    neglecting  to  make  an   apiou.  &c.,  in  his  mill 

".*',,  jiijurv  to  it,  for  which  the  plaintiff  dam,  as  reiiuired  by  the  act,  and  thus  obstruct- 


I     k     in  the  stream,  which  was  caried  down    pass 

E  hiik;.!  "P  tl'«  plaintiff's  mill  p.nd  and  races,  I      ^,,  j        ^  f 

r  ,fe„,laiit. Idled  the  phuntirt  s  right  to  the  i  ^^.^^  ,,,^i    j,^  ,,,,,,,  ^,, 

W  -^^^..  t^!t^:fn:^  r    i  ^  ele.u-,  e^en  though  th, 


*titleil  to  a  verdict.     When  an  act  done    ing  the  clescent  of  saw  lo^s,  to  the  special  dam-  • 
I'lif  cvi'leiK'e  against  the  existence  of  a   age  of  a  particular  individual,  although  the  act 
,    i:.-.,  iiiiurv  to  such  right,  for  which  the  .  imposes  a  daily  jieualty  for  such  neglect.    Liltlii 
Jvinjiireil  may  sue.     Mitchell  v.   Bi,n;j,  •-'(! :  v.  Iwi-,  3  V.  V.  528. 

iB.  ilh)-  i      IVrsons  owning  logs  idistructeil  by  such,  may 

I  Miration  charged  that  the  defendants,  the  ^  summarily  remove  the  obstruction  so  far  as  iie- 
l  ■iiilciinioratTon  of  a  town,  on  the  1st  of  i  cessary  to  enable  them  to  enjoy  tlieir  right.  Ih. 
3,'  iS(i8,  and  on  divers  other  days  penned  \  j^^  .^^^  ^^^.^^^^  f^,,.  ^^^^^.  ^^^.,^^.  ,^  .^j^^^^  ^^j  ^^^^ 
Kkthe  water  of  a  stn-am   in   tlie  j;'«»./'»  ,  jilaintiff's  dam  to  enalile  defendants  to  pass  their 

logs,     there    being    no  evidence   of  excess,    the 
;  court  refiused   to   set  aside  a  verdict  for  defen- 
dants.    Littli'  V.  /lire  it  III..  4  C".  1'.  !»,j. 


,|i (lie  water  oi  a  i^iiiain  ■"  mv  v..,,.,,  .... 
■■li  tjie  iilaiiititV  had  a  tannery,  so  that  it 
il  his  land,  itc  The  obstruction  com- 
r.,,l,,t  was  a  liriilge  along  a  street  in  the 


,u„l„f  was  a  1)111  ige  -.    . ,       ,        ,      , 

,,  whiiv  there  had  lieeu  a  bridge  for  about 
vtars.  One  !>.,  who  owned  laud  on  the 
lelow  thci  bridge,  had  a  wheel  in  the 
.iinl  parties  aViove   him  cut  away  and 


nam, 


itiliiwiitheicc  in  the  spring,  which  formed  a 

,t  I»  's,  anil  tilled  the  stream  from  thence 

,',  ami  miller  the  bridge.     The  weight  of  evi- 

tdiileil  to  shew  that  but  for  this  obstruc- 


Ijireii. 


the 


To  pleas  justifying  the  removal  of  ;i  mill  dam 
in  order  to  fliiat  down  hws,  plaintiff'  Jeplii'd  that, 
after  the  removing  &c.,  by  the  defeiidaiit-!,  they 
converted  and  disposed  of  the  materials  of  tlio 
dam  to  their  own  use  :— HcM,  that  such  wrong- 
ful CI  inversion  was  an  abuse  of  the  authority  in 
law  under  which  defendants  acted,  sucii  as  to 
laUs ''^'^  l'^"'"*'**  ^'""^'^  ""*■  ^^''^^'^  been  ]  render  them  trespassers  ab  initio.  .V.  C.,3C.  P. 
It  was  left  to  the  jury  to  say  Miiether  i  528. 

A,  having  erected  a  slide  on  a  small  river,  not 
before  such  erection  capable  of  being  used  for 
running  timber  : —  Held,    that  this  was  not  a 

,. stream  within  the  (.'.  S.  V.  C,  c.  48,  and  that 

iiitnlil,  if  the  damage  was  caused  by  persons  \  he  was  entitled  to  recover  a  reasonable  remuner- 
liiii;  ice  down,  which  lodged  against  the  ]  ation  from  defendant  for  the  use  of  the  slide  iii 
iiL'i'auil  not  by  the  ordinary  action  of  the  :  ffoating  tiinlier.     Buali- v.  l)k-k.-iitn,  13  C  P.  .3.37. 

tkiiilants  were  not  liable.     And  semble,  I      m       ,      .     ,,  •  ■     ^-f      i  •    •         i        i 

'      '      1    1      f  „  „„,!  ^,;.if.„^.ofi,u  ,>lniii         The  plea  m  this  case  nistifyed  miury  done  to 
to  iiiiiin  the  (leclaratiiiii  anil  eMilence  tne  plain- i     ,    .,  *  •     ii     •       i     i.i     xi     /       i 

%  1,1  not  recover,  for  it  was  defendants\luty  \  ^ ^'y^f  "'^  ^  navigable  river  by  the  floating  down 
1  „1  the  bridge  there,  and  no  negligence  was  I  »*  tV"'^■'•  =-"eld,  onden.urrer,  plea  bad,  for  not 
»rtl    A'«<^^'^«  V.    Till'  Cor,,nratioii  of  the  \  'V^^losilig  such  a  state  of  facts  as  to  constitute 
"  ufl'iUrWoiiuh,  28  Q.  B.  50."). 


iimirv  coniiilaiiied  of  was  caused  by 
ilto,  111'  1)V  the  ice  jam  at  D.'s,  irrespective 
IthVliriilge,  and  they  found  for  the  plaintiff  : 
a  iiiisilirection  :  that  they  should  have 


the  liridge  a  nuisance,  or  to  show  that  the  acts 
1  complained  of  were  really  inevitable  on  the  part 
mis  court  refused  to  recognize  the  existence  !  „{  ^ii^  defendant,  in  consequence  of  the  improper 
Kicharuleasthat  the  first  action  at  law  for  ;  construction  of  the  bridge,  or  by  reason  of  a 
bk'cs  to  a  mill  site  is  brought  simply  to  try  .  superior  agency  operating  against  the  defendant, 
Irigbt,  not  to  obtain  substantial  damages,  it  i  jmd  for  not  alleging  that  the  defendant  wasj  act- 
'  such  have  been  sustained.  Blake,  ^  .  C,  ;  i„g  ,vith  due  and  reasonable  caie  and  diligence 
Mtiiig.  Waihirorthv.McDoiiijall,  24  Chy.  1.  ;  ju  the  navigation  of  his  timber.  .Semble,  that 
h  Mihmr-  V.  FouR-wi;  11  Q.  B.  IKi,  p.  3909;  l\a'^  t^^  \>^*^^  stated  that  the  damage  was  occa- 
•. „  V.  />W;»;)-.s  33  Q.  B.  59,  p.  3970.  |  8W»ed  by  re.ason  of  the  bridge  having'  been  so  lui- 

1  properly  built,  as  in  effect  to  be  a  nuisance  to  the 
I  free  navigation  of  the  river,  and  that  the  damage 

I\    Floating  Timber  i  "''^  ""*  *^'^"*'*^^^  ^y  *^'®  negligence  or  improper 

■■■""■  conduct  of  the  defendant,  and  could  not  have 

[.SVf  It.  !■>.  0.  cnpn.  113,  115.]  I  been  avoided,  it  would  have  constituted  a  gooil 

!  defence.  C.  S.  U.  C,  c.  48,  observed  u))ou.  The. 
(  DrjiiiratiuH  o/'tlie  Towii,iliip  of  Thiirhir  v.Boijdti, 
15  C.  P.  9.    >See,  also,  ,b'.  C,  //-.  (iOl, 


Jtin're,  whether  the  12  Vict,  c  87,  (C.  S.U 
!.  48,)  gives  a  right  to  pei-sons  having  occasion 
Boat  timber  ilowii  a  stream  not  navigable,  to 
love  ohstnictions  ])laced  in  it  by  the  proprie- 
lof  the  Linil  through  which  it  runs.  Hhipmuu 
khkr,  8.  Q.  B.  592. 

Itmhle,  tlmt  it  does.     Liltk  v.  luce,  3  C.  P. 

%i  statutes  upon  the  subject  of  mill  dams 

leiced.    lb. 


Plaintiff  placed  a  quantity  of  timber  in  a  creek 
for  transport  during  the  spring  freshets  to  Quebec. 
Defendant,  who  was  the  lessee  of  the  Crown  of 
certain  timber  limits  within  vhirh  thi'  crvvk  vnn^ 
obstructed  the  latter  with  fallen  trees,  &c., 
which  prevented  plaintiff  getting  his  timber  to 
Quel)ec.  In  an  action  for  tliis  damage  the  jury 
found  that  the  creek,  in  its  natural  state,  and 


.J,,        :, 


m  " 
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even  if  iuiprovud  mid  ruliuvud  of  tliu  rubbiHli  and 
other  deiiimit  thuruiii,  woidd  not  udniit  of  tliu 
piiHHii^u  (luring  thuHu  fi'e^liutH  of  ]i>gs  and  tiinlier, 
and  that  it  wiih  only  the  artitiuial  means  adopted 
l)y  defendant  tiiat  rendered  it  availa))le  for  such 
wuriioHes  : — Heltl,  that  defendant  was  not  lialile  ; 
lor,  aecording  to  Hoale  r.  Dick.son,  13  ('.  1*.  .'t37i 
the  creek  was  not  a  "  stream"  within  I'.  S.  U.  ('. 
c.  48,  s.  1.");  the  evidence  did  not  shew  idaintitt' 
to  he  a  riparian  proiirietor  ;  and  it  was  not  a  nav- 
igable river,  within  the  law  of  England  or  of  this 
country.  Held,  also,  that  even  if  plaintiff  had 
the  common  law  right  to  the  (low  of  the  stream, 
in  its  natural  state,  that  did  nut  entitle  him  to 
use  it  to  pass  tindter  and  logs  do'vn  ;  and  that 
the  fact  that  it  had  so  far  been  rentlered  navi- 
gable by  artificial  means,  was  a  further  and  con- 
clusive reason  tliat  no  right  in  tlie  nature  of 
y'ublici  juris  could  arise  in  relation  thereto  for 
buch  a  purpose.  Wln-lan  v.  McLm/i/aii,  Ki  C 
I'.  102. 

Declaration  (under  ('.  S.  U.  (!.  c.  48,  s.  15,) 
that   defendant,  during  the  spring   freshets  of 
18()!(,  placed  oljstruetiims  in  a  certain  stream,  ' 
and  thereby  prevented  the  plaintitt"  from  using 
tlie  stream  durinr  said  freshets  for  floating  down  j 
rafts  luid  craft,  whereby  the  plaintitt'  lost  the  , 
sale  of  a  large  <juantity  of  sawn  lumlier,  Ac: —  j 
Hehl,  bad,   on  demurrer,  for  not  shewing  any 
peculiar  injury  to  the   phiintitt'  more  than  to  i 
others,  by  the  obstruction  complained  of.    I'lvinn 
V.  JIdll,  1[)  Q.  B,  47-2. 

The  first  count  of  the  declaration  alleged  that 
plaintitt'  was  possessed  of  certain  land  through 
which  the  river  Mississippi  ttowed,  on  which  he 
had  made  improvements,  lioth  above  and  Ijelow 
his  said  lot,  as  also  of  a  dam  erected  on  said  lot 
across  the  stream,  with  a  slide  and  other  works, 
wherel)y,  and  by  means  of  the  water  of  said 
river  pressed  Ijaek  by  said  dam,  he  was  enal)letl 
and  accustomed  to  Hoat  his  tind)er  ilown  said 
stream  and  through  his  lot ;  and  that  defendants 
cut  and  liroke  through  and  destroyed  suiil  d<am, 
whereby,  itc.  The  second  count  alleged  that  the 
plaintitt' was  iiossessed  of  the  land,  &c.,  and  that 
the  said  river  where  it  passed  thi'ough  the  jilain- 
tiff 's  land  had  so  great  a  fall  and  was  so  shallow 
and  ol)8tructed  as  not  to  be  navigable  ;  and  that 
he  was  also  possessed  of  a  dam  across  said  stream 
for  improving  the  stream  for  the  descent  of  tim- 
l)er,  furnished  with  a  surticient  apron  for 
the  passage  thereover  of  the  said  timber,; 
and  that  defendants  cut  down,  &c.,  the  said 
«lam,  and  i)revented  plaintiti'  from  using  the  slide 
for  the  passage  of  his  timber,  whereby,  &c.  The 
fourth  count  was  in  trespass  (j.  c.  f.  to  the  said 
land  covered  with  water  .and  cutting  ilown  the 
said  dam,  to  the  plaintiff's  damage,  and  prevent- 
ing his  using  the  slide  for  the  passage  of  his  tim- 
l)er  past  certain  rapids  and  falls  below  said  dam, 
whereby,  &c.  Third  plea  to  first  count :  that 
defendants  were  lumberers,  and  possessed  of  a 
large  (piantity  of  timber  which  they  were  desi- 
rous of,  and  were  Heating  down  to  market,  as 
they  had  a  lawful  right  to  do,  when  they  were 
obstructed  by  said  dam,  wri  ngfuHy  placed  in 
said  river  by  the  plaintiff';  and  because  they 
could  not  otherwise  ttoat  down  the  said  timber 
they  cut  away,  &c.,  said  dam,  as  they  lawfully 
might,  which  are  the  grievances  complained  of. 
Fourth  plea,  to  second  count,  settinc  up  that 
the  dam  was  uot  furnished  with  a  good  aud  suf- 


ficient apron   for  the  pass:i;.'i'  tlurtinir    f1 
timber,   according  to   tiie  .statute,  \\\ij\\ 
wrongtidly  obstructed  and  liiiiil.ii',1  ,u!||!,'j 
from  floating  tlieir  timlier  to  ininkit  aii.l 
therefore  lawfidly  cut  it  away.  ,U-.    Kmii  u 
to  fourth  count :  that  saiil  rivir ulienMt  ri 
the  plaintitt''8  land  was  a  stitam  'Inwn  Hiii'.J 
a  state  of  nature  duriiu'  freislnts,  timlnr  ij 
l)e    floated,    ami   defendants,    Lcuii  lii||,),J 
were  lawfully  engaged  in  llnntin^;  tluii  tin 
d(jwn  said  stream  to  market,  .uid  tht  hlanj 
wrongfully   placed  said  dam   acinss  tlic  ril 
which   obstructed   defendants,    win,  tlurtj 
cut  it  away,  &c.,  as  they  liiwinllv  niiflit  \-,3 
HeM,  Hagarty,  ('.  J.,  diss.,  pleas' hail  \  tliJti 
and  fourth  pleas  in  not  allif.'iM),'  tliat  tln' 
was  a  naviga)>le  river"  or  a  stnain  Mitliiii\»| 
and  l(>  of  ('.  ,S.  V.  ('.  c.  4s,  ,,r  scttinj;  u\\x\ 
facts  on  which  defendants'  alligud  ii;;lit  aJ 
and  the  fifth  plea  because,  althcu.li  »in,|,|J 
the  defect  in  the  others,  by  alligiii;;  that  it  ■ 
a  stream  within  the  above  scctinns  iif  tlij  ^t;lt| 
yet  it  omitted  to  allege  that  the  ilaiii  v.as' 
furnished  with  a  sutticient  aprmi  ,is  iwiuiit,] 
the  statute.     Per  Hagarty,  ('.  .!.,  the  \\ny\ 
surticient  under  the  present  rules  as  t.i  plia.jj 
for  they  contained  a  jilain  issiialile  stafeimiit  t 
the  defendants  were  tloatiui,'  tiitir  In  s  .Ii.hui 
river,  as  they  had  a  right  to  do  ;  aii4  the 
tiff,   by  denying  it,   might  liave  rain.!  ,i 
(luestions  argued  on  the  deniiini  i,     1/,/,, 
litickHiil,  'HSV.  V.  -iVX 

Floating  saw  logs— Bieaking  plaintiti  s  \\ 
by  undue  pressure  of  defemlaiits'  h.^s^ 
plaintitt''s   logs— Action    therefor— ('iniiiisigi^ 
property — Measure  of  damages.   See  .!«.;./■. 
V  L'liok  et  al.,  3!)  (^>.  B.  537,  p,  ;!74,S.    ^iv, , 
Brace  v.   Union  Fonviirdacj  Co.,  ,'ii  ().  |;  lO 
351)3. 


X.    P0I.LVTIO.N   OK   WaTKI!. 

[.SVc  J{.  S.  O.  r.  17.',,. ■Of.  41:11.1 

Although  the  fact  tliat  a  imisauce  Ins  i 
menced  will  raise  a  jircsuniption  that  tlie  s 
will  continue,  still,  where  it  was  alleged  tliatj 
nuisance  complained  of  was  caused  lutiit 
charge  of  refuse  matter  from  the  iiiaiiutait"! 
of  the  defendants,   and  it   was  shewn  tiiitj 
such  refuse  matter  had  been  discharged  liv  tbj 
for  upwards  of  a  year,  they  iiavirigiltistdJiil 
their  manufactories  during  that  periml,  aiiilt| 
if  the  nuisance  was  increasing  at  .ill  it  vx 
through  the  act  of  the  defendants,  the  cunrtl 
fused  an  interlocutory  injuncticiu  restraiiiind 
further  continuance  of  such  nuisance,    ^"':i«l 
Adanm,  23  Chy.  220. 

1'.  granted  ])ei-mission  to  W.,  an  ailjVi 
owner,  to  dig  a  drain  partly  on  liis  laml, 
the  purpose  of  draining  a  jiit  on  the  lau'ls'ill 
which  had  been  in  use  for  sonie  years,  aiukiij 
it  was  alleged  had  created  a  nuisance  :-He| 
that  P.,  after  having  granted  the  ])eiiiiii*i"ni| 
lying  by  so  long,  was  not  in  a  positiimtoobq 
an  interlocutory  injunction  restraining  snch 
sance,  uuless  he  cordd  shew  that  tlie  m 
had  increased  of  late  beyond  what  it  icni 
was,     lb. 

By  the  32  Vict.  c.  28.  0,,  all  therubfc 
ings  and  works  are  placed  under  the  '■'""'"'jj 
management  of    the    Commissioner  of  M 
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ION  (IF  Water. 


;(.  lint  til''  not  negiitivcH  any  iuitli(irity  of 

oiilcer  til  "  cause  exiienditur"  not  iircvioUHly  ; 

ti«eil  l>y  tl'^'  luginlaturfl,   uxceot  for  such 

J  .itiil  nlturatioiiH  as  tliu  inifiicaiate  nucus- 

i,if  till'  pulilic  Hcrviuu  may  ilvniand.  '    'I'he 

aion  l.uiiiitiL'  Asylum  was  orooted  iimler  the 

niiijiis  (if  ail  act  of  tlio  li'j^iHlatui'f,  and  tlie 

„l'  it  were  fonstructed  in  aut'li  a  manner 

[(ilijchiiryt'  into  a  struam  orossing  the  land  of 

j(iil,iiiitlff.  thercliy  causing  a  serious  nuisance 

Jlht phiiiititf-      I"  remedy  this  it  was  alleged 

jilif  Hilly  etlt'otiial  means  wa«  to  carry  the 

wtd  the  river  Tliamea,  at  an  estimated  cost : 

lpo(K)0;  -  Held,    tiiat   the   < 'ommissioner  of  | 

)ho  Wiirku  could  not  be  restrained  by  in  jnnc- 

irmi)  iilliiwing  the  nuisance   to   continue.  . 

iJHtc  ('.,  diss.    Per  Siiragge,  (,'. — The  stream  ' 

hell  iwl  thus  lieeii  polluted  had  not  been  ac- 

..  liy  the  < 'ommissioner  under  tiie  act,  and 

Iiaj  lint  a  drain  to  carry  off  water  from  a  public 

kwliiclilia'l  lieen  constructed  by  the  Coni- 

jiuiier,  and  tlierefore  it  was  not  such  an  act 

ftiie  statute  autliorisos,   even  if  it  had  been 

wrlv  ildiie.    /lisvox  v.  Lamler,  24  Chy.  250. 

ISte  H'li'.*!'"  V.  Cilij  of  Tiirniilo  Qas  Liyltt  awl 

Lrco.,  4<,).  R  158,  p. :«);«. 


Power  ok  Municipal  Cortor.vtio.ns  ro 

I'lEMOVK  OnSTKl'CTIONS. 

llnlSofltbi!  (Icfeiidanta,  assuming  to  act  under 

eMiiiiiciiial  Act  of  1858,  (.'.  S.  U.  ('.,  c.  54,  a. 

r,  iiassed  a  hydaw  re(iuiring  persons  to  clear 

I  all  olistnictiona  in  streams  across  their  lots  ; 

I  pmvidiiig  that  the  council,  in  their  discre- 

\  mijjiit  do  the  work  and  levy  the  cost  there- 

Iby  qiccial  rate  on  the  lands  ;  and  imposing 

laities,  &u.    Defendants  cleared  a  stream  ou 

ialiove  the  plaintiff's  land,  and  assessed  him 

li Liiiiresideiit  for  §75,  the  anKmnt  expended 

lliis  lilt,  which  he  paid.     They  did  not,  how- 

fer.  dear  the  stream  ou  the  lot   below,    nor 

iniicl  the  occupant  to  do  so,  whereby  in  times 

lirtsluit  increased  (piantities  of  water  were 

fughtdown  and  dammed  back  on  plaintiti's 

tl,  injuring  his  crops,   instead   of  l.ving,  as 

lore,  ill  the  woods  alwve  and  gr.adually  eva- 

stiiig  and  passing  away,  without  doing  him 

injiirj- :— Held,   that   no  iiction  would  lie 

nist  defendants,  either  for  not  clearing  out 

htream  themselves,  or  for  not  compelling  the 

Bere  to  do  se  ;  and,  therefore,  that  they  were 

]  liable  to  the  plaintiff  for  the  damage  sus- 

kie<l  liy  him,    Daiiard  v.  Tfii'  Ciirpnrathii  of 

)  TomMj)  of  Chatham,  24  C.  P.  590. 


I XII.  Dhainaoe  and  Surface  Water. 

P,  Bralm  and  Sewers  in  CUlen  and  Townii. 

leld,  that  a  municipal  corporation  were  liable 
liiijiiries  committed  in  the  constnictiou  of  a 
|er  under  the  superintendence  of  their  engi- 
T,  the  work  having  l)eeu  accepted  by  them, 
dgh  no  authority  or  contract  was  shewn  under 
icorjwrateseal :— Held,  also,  that  the  injury 
fcplained  of  was  sutticiently  alleged  in  the  de- 
Won  to  be  a  wrongful  act.  Farrell  v.  The 
J/niul  TownCuuncilof  the  Town  of  London, 

|<)B,.m 

^^  h^W  a  lease  of  certain  premises  in  the 
f  of  Toronto,  with  a  right  of  purchase,  and 


ivssigned  his  interest  to  defendants  in  trust  for 
creditors.  The  phiintifl'  in  his  declaration  al- 
leged that  owing  to  the  insutKcient  construutiou 
of  a  drain  built  oy  H,,  and  continued  liy  defen- 
dants and  their  tenants,  the  water  and  drainage 
esca^)ed  into  tlie  plaintiff's  house  adjoining,  thus 
)nakmg  it  unhealthy,  so  that  he  could  not  lease 
it  as  he  otherwise  might  have  done  ;— Held,  that 
upon  the  evidence  set  out  m  the  case,  it  was 
properly  left  to  the  jury  to  say  whether  this  did 
in  fact  occasion  the  injury,  ivnd  tiiat  if  so  the  de- 
fendants were  liable,  /o.•(^'/•  v.  Caiiicrun  it  id. 
19  Q.  B.  224. 

In  the  city  of  Toronto  the  corporation  take 
upon  themselves  the  construction  of  drains  re- 
(juired  to  lead  from  the  houses  into  the  main 
sewers.  Tiie  plaintitl'  gave  notice  in  the  usual 
way  to  the  committee  of  the  council  forming  the 
board  of  works,  that  he  wished  a  drain  made, 
and  paid  the  sum  demanded.  The  drain  was 
cimstructed  under  the  superinti^ndeiico  of  the 
city  engineer,  by  the  contractors  with  tiio  city, 
but  so  unskilfully  made  that  in  times  of  Hood 
the  water  and  tilth  from  the  main  sewer  flowed 
back  through  the  drain  into  the  plaintiff's  cellar, 
putting  him  to  much  inconvenience,  which  ho 
na«l  endured  for  several  months  without  lieing 
able  to  o]>tain  redress  :-  Hehl,  that  an  action 
would  lie  against  the  corporation,  luid  that  .'*.S25 
damages  was  not  excessive.  Held,  also,  that  a 
by-law  to  authorize  the  making  of  the  drain  waa 
unnecessary,  ifiinxv.  The  Coriioratiun  of  thu 
CityufTorviito,  21  Q.  B.  157. 

In  an  action  for  negligently  constructing  a 
culvert  under  a  public  street,  and  altering  drains, 
so  that  more  water  was  directed  through  said 
culvert  than  it  could  carry  off,  and  for  allowing 
the  culvert  to  become  obstructed,  whereby  plain- 
titTs  premises  were  overHowed,  &c,,  it  appeared 
that  the  culvert,  through  which  a  natuial  water 
course  passed,  had  existed  for  twenty  years, 
under  a  public  street  in  the  city,  but  it  was  not 
shewn  by  or  for  whom  it  was  made,  nor  when 
the  obstruction  of  the  culvert  by  mud  and  stones, 
&c.,  took  place,  nor  that  it  had  been  brought  to 
defendants'  knowledge.  The  plaintiflTa  laud  was 
above  the  culvert,  and  had  a  ravine  passing 
through  it,  along  which  a  watercourse  ran  which 
crossed  the  street  by  this  culvert  below  plain- 
tiff's land  : — Held,  that  the  plaintiff  must  fail. 
Bateman  v.  C'di/  <f  llamUtvn,  3  Q.  B.  244. 

The  plaintiffs  sued  defendants  for  negligently 
suffering  the  drains  on  their  streets  to  become 
choked,  whereby  the  waters  and  drainage  over- 
flowed therefrom  into  plaintiffs'  cellar,  and 
damaged  their  goods  there.  The  jury  found, 
upon  the  evidence  set  out  in  the  case,  and  which 
waa  held  by  the  court  to  warrant  their  finding, 
that  the  defendants  had  reason  to  believe  the 
drains  might  be  choked,  and  remained  negligent- 
ly ignorant  of  their  condition  ;  and  a  verdict  for 
the  plaintiffs  was  therefore  sustained.  There 
were  gratings  and  trap-doors  in  the  sidewalk 
opening  into  the  cellars  of  one  P.,  whoae  pre- 
mises adjoined  the  plaintiffs,  and  which  the  jury 
found  had  been  placed  there  many  years  before 
without  defendants'  permission.  Semble,  that 
if  the  water  had  got  into  the  plaintiffs'  premises 
through  the  plaintiffs'  own  gratings,  defendants 
would  not  have  been  liable  ;  but  that  as  between 
them  and  the  plaintiffs  they  were  responsible,  as 
they  would  be  if  any  one  had  been  injured  by 
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RUch  ui'iitinK".  tlioii^li  till'  )ii'i'ii(>ii  will)  |iliu'i>il 
tlioin  tluTi'  liiiKlit  Ih'  liulili'  iiImii,  Si-nnjiih  it  nl 
V.  Till  t'liriiiiiiilliinii/'tlii  'I'liini  i<f'  <iiii  l/i/i,  'Mil). 
H.  M4. 

'I'lu!  ilcfcniluiitH  ('i)iitrii('t('il  with  \\.  iiinl  A.  for 
till'  I'liiiHtriictiiiii  of  alirii'k  hcwi'I'ihi  Vnii^'c  Nlri'rt, 
iiiiilcr  II  cMtiitriu't  wliii'li  priiviilcil  that  tlic  wmU 
hIikiiIiI  III'  iliiiic  iit'('iii'<iiii^'  til  till'  iliiri'tiiiiiH  ami 
til  till'  HatiHi'ai'tiiiii  of  ilcfi'iiilaiitH'  ciii^iiit'i'i',   who 
liail  |iii\vi'i',  if  till'  I'liiitr.'K'tiii'H  hIiiiiiIiI  not  iinirt'i'il 
lU'i'uriliiiH  til  till'  riiiitrii'  t  nr  to   liin  MatiMiiu'tiini, 
til  riiiii]ilt'ti'  till-  work  lit  tlii'ir  i'X|h'|ihi'.      |)iiriii^ 
till-  Work  till'  rity  rii^'iiirrr  viHitnl  it  fn'i|iii'iitly, 
Hii|ifi'iiitriiiliiiK.   ami    two  iiimii'i'torH  for  ili-fni- 
ilaiitM   wi'ii'    flirri'  ciniMtaiitlv,    to  me  that  the 
Hiit'cilii-ationM  wi'ii-  i'mii ml  out.      In  oiiIit  to  ^'t-t 
rill  of  tilt'  watrr  i'lHiiiiig  ilowti,  it  was  ilaiiiiiii'il 
l);u'k  to   rail*!'  it  to  tlic   li'Vi'l  of  iinotlur  MrwiT, 
wliii'li  waH  iiNi'il  iiH  ail  oiitlrt,  ami  in  i'iiiihi'i|i|('iii'i'  ! 
of   lii'aw   falli*  of  rain   tlif   watiT  tliiiM  'n'liiii'il  j 
back  iivi'i'llowi'il   into  the  iilaiiitiHH'  ci'llar.      It  j 
\\i\K  I'oiiti'iiili'il  that  till'  Work   l>i'iii>;  carrii'il  on 
liy  iiiiU'iii'iiili'iit  I'oiitrai'iorM  ilcfciiilaiitN  wrre  not 
lialili'  :     liiit     lli'M,    otlu'rwisi',    for   tlir    work 
was  iloni'   iimlir   ili'fcmlantH' ooiitml  ami  Hii|ii'r- j 
vision :  ami.   <,»iiii'ri\    wlutlicr  ili'fi'inlaiitH  coiilil  \ 
tranufcr  Hiirli   a  work,  ho  iih  to  I'Miaim  liability. 
I.'nisairli-  ,t  ill.   v.    T/ii Citi/  nf'  Tiiritiiln,  'M  {).  [i. 

'I'ho  iilaiiititl'  wrtH  li'Nsi'i'  of  ]ironiiHi>H  wliiuli  wore 
<li'aim'ii  liy  a  Hiwcr  niaili'  liy  tlit'  laiulloril  in  the 
Mtri'i't,  with  till'  assent  of  tlu^  ('or|ioratioii,   who  1 
[laiil  half  tlu^  cn.sts  of  I'Dnstriu'tiii),'  it.     'I'lio  cor  | 
poration  iimi'iI  it  with  tliu  lamlloril's  ooiini'iit  iih  I 
part  of  the  ilrainagr  Nysti'iii  of  tlio  lity,  ami  con-  I 
nocteil  it  with  two   larj;i'  ilrains  of  nioro  than 
(loiililu    its   capacity.       In   coiwoiiucncc    of   the  i 
acciiU'iital  InirHting  of  a  water  ]iipe  near  it,  a 
greater  iiuantity  of  water  was  ilischarp'il  into  it 
than  it  couhl  carry  olV,  ami  the  plaintitrs  cellar  ' 
W.1S  (looiU'il  ami  liiH  jjooils  ilaina),'oil  :     llclil,  on  ' 
appeal,    aHirniin>{  the  jiiilgineiit  of  the  ( 'oiiiity  1 
("ourt,  that  ilefemlants  were  guilty  of  negligence"; 
anil  that  the  iilaiiititV's  coiitrihutory  negligence. 
in  not  using  siilticient  exertioiiH  to  save  hiu  gooils, 
coulil  at  most  only  alVect  the  i|uantuin   of  ilani- 
ngof.     Coiihliiii  V    77((  ('nrjturiiliiDi  o/f/ir  C'ifi/  of 
Uttomi,  1  App.  U.  S4. 


.*?.  Siirj'iicf  1I'((^^. 

The  plaiiitilV  owned  land  south  of  anil  higher 
than  ilefeiiilant's  land,  and  the  surface  water  in 
the  ajiring  and  fall  drained  ott"  in  a  eliannel  of  no  ; 
definite  width  from  the  upper  iiart  of  his  lot  to  j 
the  lower,  and  theme  to  defend.'tnt's  land  into  a 
])ond  from  which  no  exit  was  proved,  and  which,  1 
■with  the  rest  of  the  low  land,  was  usually  dry  \ 
from  Ajiril  to  Xovemlier.     The  ]>laiutitt'  had  dug 
ft  ditch  to  facilitate  theilrainage  through  his  own  i 
land,  and  defendant,  three  or  four  years  ago,  j 
liad  .lUowed  him  to  plough  a  furrow  in  his  land 
■with  the  same  olijeet.     This  the  defendant  after- 
wards obstructed,  and  the  plaintiff  sued  : — Held,  t 
that  there  was  no   right  of  action,   for  he  was  . 
not  a  riparian  proprietor,  there  was  no  proof  of  ] 
any  casement,  and  no  natural  drainage  at  the 
spot  obstructed  until  the  <litch  ■was  dug  there. 
Sendile.  that  the  plaintiff  'b  proi)er  remedy  was 
under  the  act  respecting  line  fences  and  water 
courses,   C.   8.  \f.  C,  c.  57.      McOillicray  v, 
Millin,  27  Q.  B.  (52. 


M 


I  he  plaiiitllV  iilh'ged  that  lie  w,m  i,,,,,,      , 
land  through  which  a  Mtrciiin  wm  iinii,t„||„',  ' 
llow,    and  away    from  which   llii'  mirfar,  ' 
was  aii'ilMtoiiied   to  eHcapc,  .■iini   lli;it  i|,,|,.   I'L 
negligently  coiiHtriicti'd  an  I'lnlMiikniint  ,',|'|'(i 
railway  iiciimM  said  land,  by  mit  iiriiviilin ,    " 

cil'llt     opI'llillgH     to     allow    llie    WiitiT    t"   Mr" 

The  jiiiy   foiiml    that    "their  «,,„  intn-Mi, 
water,  ami  it  was  oliHtriictcd  hy  t||,,  ^,,,1,^,  , 
There  was  a  creek  on  the  plaiiiilir ,  In,,,!  J-', 
clearly  had   not   been    iiifi'if.iv.l    V  ith  •  ;,|, 
only  oliMtriictioii  mIii'wii  was  i.f  mh  i,  ,  \^^^ 
a  gelieliil  llow  of  Hiiiface  water  \m,ii|,1  i,,.,.,,',,," 
a  gradual  slope   of  land:     llcM,  tii.it  tli,.  «, 
streain  in  their  (Imling  iiiiiHt  ln' l.ikiii  tn  n,,., 
such  water;  and  that  as  the  iiiiuntill'  n\w\\,:\\ 
right  to  the  land  on  Imtli  Hides  ,.i  thr  iniliiii 
mint,  nor  any   eaNeineiit  over  the  land  i,|,  t 
other  side,  he  had  no  right  of  iictinn.      (■,•,„•, 
V.  (li-iiiiil  Trunk  H.  Co.,  UT  (,i.  |i,  ns. 

The  right  of  drainage  of  Hiirfmr  \\:\U-r  ,i, 
not  exist  jure  natiii'M',  and  I  he  |iniiii|ili.s  ;i|,|,|| 
able  to  streaiiiH  of  running  water  dn  imt  i^L 
to  the   tlow   of  Hiiiface  Wiiter.      II,, 

There    had    for   iiiany   yius   lii'cn  n  ('.iivtil 
III  loss  a  lii;;liway   adjoinin'^' the  phiiiititr's  laij 
through  which  the  surface  wati  i-  Ikjih  hi^  Ijjj 
hud    been    aceiiHtoliied    to    ii.i.ss,    Imt    the  latl 
niiister  closed  it  up  and  iiiaile  tiie  mail 
by    which    the   llow  of  surface  water  fn.iii  tlj 
plaiiitilV's  land    was   iiiiiicded,  and  tin' l;ui4 
niained  longer  wet  than  it  would  ntlnrMiM'luJ 
been,     Thi^  corporation  by  resnlutiuii  ii|i|iri,v([ 
of    the    pathniaHter's   actinii  :     Held  ttut  t| 
idaintilV  liad   no  cause  of  .'iitiuii,  fm-  tlun 
no  right  of  drainage  across  the  liiuluvav  CirtU 
surface  water,  and  the  corpiinitiiiii  iniiiil  n.t  I 
liable    for    not    exercising    their   disiritii.iia 
liowers  with  regard  to  draiiiiige  ni  lands.  Ii,t, 

V.    7'lic  ('iir/iiinifiiDI  Ol' /III    Tmriisli'iii  „J  t',-uirfi[l 

as  (.».  i{.  n:i8. 

Sec  Murnni  v.  Ihiir.Min,  li)  (  .  p.  ;)|4, .,.  yA 


A.   Oflnr  CiinLM. 

Declaration  for  tresjiass  to  plaiiitill  s  ii'iii.n 
throwing  down   the   fences,   haiiliiii;  iiirili. 
stopping   up  the   water-cour.scs  tliirenii.    I 
that    before    the    eoiiimissiiin    nf    the  alkjii 
grievances  the  ('omniisHioiicr  nf  I'lililie  W'h 
for  <  Mitario,  under  and  in  jmisu.uice  nf .'!'.'  \>i 
c.   '2>S,   (►. ,   had  taken   pos.sessiun  nf  saiil  1 
fences,   and   water  courses,   the  same  l*iiij 
his  judgment  necessary  for  the  cnimtnn ti'iiolj 
certain  drain,  being  a  public  wmk  wittiini 
act,  and  thereupon  said  conin' 
fendants  to  eoiistro' ♦  a  ■'     ,ii  t"  a 
land  ;    and   defcml  lie   cnnstnul 

said  drain  entt  mi   liuid  «"  tiki: 

session  of,  and  necessary  I'li'sc'' 

said  work  tlire\  u  said  fences,  iiiiil  il' j 

the  earth  fi-om  «n  liteh  on  *' e  iilaintitf  s 
and  tilled  uptliewati  I'our  >  tliuri'oii,  then 
being  necessary  for  the  -tnictidii  of  i 
drain,  which  are  the  alleged  tn  iiuwats  :-Haj 
on  demurrer,  a  good  jilea  ;  for  it  must  lit  t 
to  mean  that  tlie  coninnssimitT  liail  latf" 
taken  punsesaion  in  accordance  with  the  i 
having  complied  with  all  reijuisite  iirelit  '" 
Bnri/  V.  BrittoH  et  al.,  32  Q.  B.  547. 


Imt  111'  wnn  jicHi.,,,,,,! , 

•■"■mil    «.1NU1T||«1„|||,,] 

iliicli  till'  «urfn,,»;,ti. 
l'<',  .•iii'l  llml,i..i,.|„Q 
III!  rliiliiiiildni'iit  i,|ity 
.  )iV   iii.t  IMiiviiliii,,  „„|L 

\\     till'     WltlT    t'l    inin^ 

'  tlii'i'i'  HiiN  u  »tri..,|||  _ 
•iii't.'il  liy  till'  riuUiivl 
It'  lilaiiihll  hI.uiiI.  »i„J 

itclfiTcl    villi  ;  :l|||t|J 

wan  111'  .siiili  ,1  »tri':i,iii 
('  wiitiT  «(iulil|iri,.Hit,i 

:       llrl.l,    tll;lttll,.  «„ 

liiUHt  111'  laki'iitn  1,1,,,^ 

H  till'  lll.'Ulltill'  hll(.\i,,l  J 
til     NlllcH    III    til,.  I|||l^,|^ 

it  iiMT  fill'  litinl  ,,||  111 

J{llt  III'    IH'llllll.        I'l-ilCvti 

,  'J7  (,».  I!,  lis. 
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ye   iif   Nlll'f:iir  wutcr  i],, 

mil  till'  |iniir||ili.^  ;i|,|ii; 
\\u^  wiiti'i-  ilii  iiiit  I'xU'tt 
IMlt.'l',       //-. 

ly    yearn  lii'cii  a  (••.ilvtij 

iiiiii;;  till'  iilaiiititi'i  Imi| 

•fari'   watrf  fliJIli  lii.H  l;i|W 

to    liasw,   liiit   ilk'  |.it|J 

I  iiiaiii'  till'  niaiMir<l«i|iJ 
Niirfari'  watrr  fmni  tj 

liilit'ilol,  ami  till'  l;iii4 
.11  it  wiiiilil  iitlnrwbi/lui) 

II  liy  ri'siilutiiiii  aiiiiriivef 
ivi'tiiiii  :     llrlil  tliiit  tU 

•  i)f  artiiiii,  fur  tluTi'  sJ 
cross  till'  liii;liw:iy  fur  tj 
I  ('iir]ioratiHii  niiilil  M"tli 
isiii)i  tlii'ir  ilisi'i'i'tinim 
Iniiiiaj^i'  111'  laiiil>.  Iitr 
till   Tiiii'ii'<liiii  iij  'Vii"'''i.i( 


'■11///, 


1!H  .  1',  ;!14,  kM 


lass  til  \)laiiitiir'»  \miii 
I'lici's,  liaiilim;  I'iiilli.  >q 
;i'r-t'(iursi'S  tliiTi'im. 
iinnissiiiii  of  the  alkifl 
lissioiicr  i>f  ruliiit'  ^^iiil 
il  in  imrsuaiia'  nf  ifi  ^li 

II     jlllSHL'Ssioll    of    Siliil 

imrsi's,   till'  sanie  '*iii;i 
ry  fur  tlii'  coiistniitinipilj 
il  juililic  woik  Mitliiiii 
ill  coiiniii""  IP 
a    1 1    .111  to  111, 

iu'  t'liiistriKti't  I 
,111   liHiil  Ni'takfii 
.ii'cc'ssary  im'M''' 
II  said  fences,  ami  U'  ^ 
litcli  oil  »' '■  iilaiiitilf  il 
^  I'our    >  tlitreon,  thim 
the        i-tnictiou  f'f  i , 
allegcil  tn  .sliiisscs  :-H«^ 
.  lik'ft;  for  it  must  Ww' 
coinniissidiicr  liail  1»™ 
accorilanee  with  the  ^ 
h  all  reijuisite  iirelii    ' 
.,  32  Q.  R  547. 


(•/.  rnjiii.  Ill, 


^111   rM'KU  TiiK.  Air  IlKMi-Ki-riNii   Ijnk 

Iiuiini'tioii  for  olmtnii'tiiiK  a  ilraiii,  I'allcil  "tho 
,|miii,"tln'  jury  fiiiiiiil  fur  the  iiliiiiitill',  uml 
iiiiLWi-K.  nay  iiiK  tl'i't  ""'"'  vfi-ilii't  wiim  fmiiiil- 
i'ii„iimm«in'il  which    hail  Im'cii  iiiikIi'  hv  tlio 

,  .,  lifWlTH.      r|Hlll  tlU!  (ivillcllL'fit  WUM       fll'lll, 

"    viriliit  must  1»'  I'litt'ivil  for  lUfi'iiilaiit,  for 

taimt  "till'  ohl  ilraiii  "  wliii'li  was  iilmtriict 

i  (M  ntftti'il    ill    the    ili'.'laratioii,)    Imt    the 

,»,utmaili'  hy   the  iilaiiitill;  ami    as   to  the 

1  jin.  ,.|f,rt  iif  that  wa«  only  to  allow  tliiH 

,■  cut  to  lie  kept  ii|ien   for  a  certain   time  ; 

mi«tli<'M'r'li''t'  if  siiHtiiineil,  woiiM  estalilisli 

.„,litiii  till' lilailitilV  to  kee|i   "  the  olil  ilraili  " 

ulltiiri'vui'.      Melil,    that  it  waM  unnecessary 

„vi' till'  regular  a|>|iointmeiit  of  the  lence- 

,,.,ir»:  •■tii'l    '!'•'*    •'"■''■  i'^*''"''l    Vi'"  ..''""''"'i! 

livliT  .s  Vii't. 

nil. 


■'"  I •^•" " 

.here  as  ilirei'teil  liy 
ruy  ilamaue  :       llelif, 


•JO. 


Miiliiiic  V.  I'\iiilkiii  r,  1 1 


'  Sdiiihle,  that  the  awanl  w.is  not  liail,  i\*  ilo- 
eiih'il   ill    Nliirray  c.  Ilawsoii,    17*'.  P.    ."^SH,   for 

'  oinittinu  to  sjieeify  the  time  within  w  liidi  eieh 
jMirly  wiiH  to  |ierforiii  his  share  of  the  work,  for 
that  the  time  meiitioiiiMl  apjilieil  to  Imtli.      Il>. 

To  an  action  for  trespass  on  the  iilalnliU's  lain!, 
•  lefeinlant  pleiuleil  jiistifyiiiK  nniler  the  awanl, 
alle^in^  that  the  plaintill  ii.iiil  half  the  i'\|ieiiHii 
of  the  awanl  as  thereliy  iliieiliil,  ami   that  ile- 

I'einiant,   in   pursnani f   it,    having  lirst  iliily 

notilieil  the  plaintill,  entereil  mi  the  plaintill' s 
laml  iiiiil  openeil  the  ilitdi  till 

the  awanl,  lining  iioiinm sn  i 

that  the  plea  was  liail,  as  setting;  up  a  ri^'lit  which 
the  awanl,  lieiii^  iiivaliil,  eoiilil  not  k<^<'  :  'uit 
that  tin*  facts  mi^'ht  lie  I'oiimiI  to  sii|i|iort  a  plea 
of  leave  anil  liceiiMc.      jli. 

Ilelil,  that  the  eviilelK^e  Htatml  in  this  c  ise 
faileil  to  estalilisli  a  natural  water  course,  ami 
that  the  plaintill's  only  n'ineily  for  iilistriii'tiii>{ 
it  was  miller  ('.  S,  II.  ('.  e.  .'">7.  Murrmi  v.  Dmr- 
■■'•III,   1!M'.    I'.  314. 

I  In  tri^spaKsilefeinlaiit  jilstilieil  ciittiii;^  the  ilitcll 
coiiiplaineil  of  nniler  an  awanl  of  Icmi'  \  iewerH, 
>Ve.     The  jury  foiintl  for  ilefiinlant  on  this  iHsite, 

I  ami  on  the  general  issue  that  there  was  no  ilaiii- 
i^i;. "    a>{e  ;      Ilelil  that  as  a  ri^lit   was   involveil,  tlio 


I  Tluili'clai'ition  was  anainst  tlii^  (lefcml.int  as 

tmri'f  a  lot  ailjoiniiiK  the  iilaiiitill 's  laml,  al- 
liiw  till'  (•.xiMtciicc  of  a  lar^'e  ipiantity  ol  surplus 
titir  upon  liotli  lots,  ami  that  Imth   parties  ilis 

.it,.(l'i«  to  their  rcspcctivi^  i'i>{hts  ami  liahilities 

,l,rtlie  Kt'licc  viewers  Act  ((  .  S.   I  .      .  c.  .u).    ,,l,ii„tiir  was  eiititle.l  to  a  venlict  on  the  general 
,,la'larutioii  then  went  on  to  recite  the  awan      [^^,„,  f,,,.  „„,„i,„^i  ,i,i„„;>,,,,,     'piie  townshit.  clerk 


iiia^c 
proiliiceil  a  copy,  which  he  sworn  was  a  true  copy 
of  t'le  femai-viewers' awanl,  the  ori^jinal  hein;;  in 
his  enstoily.  lleM,  that  such  i^opy  wiis  ailinisilile 
in  eviili^nce  iimler  ( '.  S,  I'.  < '.  e.  32,  s.  (i,  these 
awarils  lieiiig  inaili!  liy  a  statutalile  imlilie  otllcer 
aetiiiK  in  a  jiulieial  capacity,  ami  wliii'h  nii^ht 
iiH'uct  a  lai'ms  portion  of  the  piililie,  ami  even 
luiiiiieipiiliticH.  Seiiilili!,  tier  A.  Wilson,  •!.,  that 
if  the  copy  hail  lieeii  one  ilelivereil  liy  the  feiice- 
vit'WX'l'H  umler  tliu  Htatute,  it  niij^ht  have  lieeii 
recoivL'il  without  proviiiK  it  to  Ikj  a  true  copy. 
Witiri'ii  V.  J)ixlipjt,s,  33  (,>,  H.  r>'.). 

The  ri>;lit  of  a|ipeal  to  a  ("oiiiity  ('niirt  .liiil>;(i 
a>(aiiiHt  an  awanl  of  fence-viewer.s,  iimler  32 
N'ict.  c.  4(5,  H,  S,  in  not  restricteil  to  an  award 
iniiilu  uiiilur  H.  (i,  HiiliH.  '2  of  the  act,  when  the 
laml  liunutiteil  in  in  two  iiiunici|ialitiuM,  liiit  ex- 
by  threi!  foncD-vicwcrH 
latter   act 


J  till'  i'Vlii'c  viewers   verliatim,  which   ilireeteil 

[rn ilitilica  to  lie  iiiaile  liy  tlii^  parties,  one  liy 

til,  .iiiil  I'oiii'luilcil  tlius,"saiil  iliteh  to  he  niaile 

|ei„k  till'  1st  (iitoher,    1H(J.'»."     Plaintill'  then 

jrerml  |ii'rforiiianic  of  the  awanl  on  his  part, 

i  II  lu'^lt'i't  aiiil  refusal  to  iierfonii  it  on  the  ile- 

liiiLiiit's  part,  ami  elaiineil  ilaniages   lor  such 

^'lut  ami  refusal :     Ilelil,  on  ileiiiiirn'r,   that 

/ ikrhratioli  was  not  liail  as  failing  to  ilisdime 

txv  Hliii'li  ^ave  the  fence-viewers  jiirisilictioii, 

Li.  Il  It  siitticieiitly  tliil ;  Imt  that  it  was  liail  as 

jittiiiKoiit  an  awanl  which  iliil  not  fix  the  tiiiii; 

I  |i;irty  slioiilil  have  within  which  to  perform 

.li;iiv  of  tlie  ilitchiiij;,  or  direct  where  such 

it  liiiiL'  slioulil  he  made  ;  ami  also,  for  not  shew- 

li;  that  ,1  ik'iiianil  ill  writing  had  lieeii  made  on 

iliiiilaiit  to  iicrfiirin   the  award,  the  miii- 

iiiiK'i;  with  wliich  would  have  entitled  the 

Luiitill'  iiiiik'V  tlr 

Ith  iiiiil  RiU'il  for  the  ] 

iii(;iiig  an  action  lor  damages,  which  could  not  ,  aincmlH  ami  is  inailc  part  of.      /ii  /•<■    MfDoiiiilit 


.r  the   Act  to   have  coiinilcted  the  |  tcmls  to  an  awanl  made  l»y  three    fci 
I'd  for  the   price   lixed,   instead   of    under  (".  S.  1,'.  C.  c.    Til,   which   the 


iiiiiiitaiiiuil.     The  eleven  hiiliHcctidiis  of  ».  !(> 
i  till' slinve  Act,  t'.  S.   U.   (.'.  c.   57,   refer  to 
Itilifii  ,111(1  watcrcourHcs  as  well  as  to  fciiuus. 
.-.-i/V.  DllirMjU,  17  C.  P.  .WS. 

lTlii'|iliiiiitifraiid  defendant,  occupiug  adjoin- 
liits,  Iwviiiy  disputed  as  to  the  drainage  of 
It'ace  water,  referred  the  ({uestinii  to  fence- 
bvirs,  who  awarded  the  defendant  should  open 


it  III.    null  Catliimicli  I'l  nl.,  5  I'.  |{.  '2HH  ,  S.  V. 
30(2.  H.  432.-  <;.  L.  Chainli.     (iwyiine. 

To  constitute  a  "joint  interest "  within  tlio 
ineaiiiiig  of  s.  7,  </.  S.  U.  ('.  c.  Til,  it  i.s  not  iio- 
ccHHiiry  that  the  lands  occupied  hIiiiuIiI  lie  con- 
tiguous lots.  The  ([ueHtion  whether  such  interest 
exists  is  to  lie  deterniiiied  entirely  by  the  fence- 
viewers,  and  their  discretion  cannot  lie  reviewed 


itili  fnim  the  line  fence  lietweeii  himself  ami  i  >f  ^'"•'•y  '""^  reasonably  exercised.     Seinble,  the 


^tiiilaiit,  through  the  nlaintitt''8  farm,  of  sutfi- 

pt  ilejith  to  carrry  oft  the  water  then   in  the 

toll  opened  hy  defendant,  about  twenty  rods 

ili'iigth,  anil  tli.it  the  plaintiff  should  make  ami 

J)  upeu  this  same  portion  of  ditch,  commencing 

|tlie  line  fence,  and  of  sufficient  length,  widtn 

fall,  to  carry  otf  the  water  ;  to  be  two  and  a- 

feet  dec])  at  the  line  fence  ;  said  ditch  to  lie 

le  Wure      »  ht  of  October,   ISGT)  :— Held, 

lo»ing  till    ,..t  ease,  that  the  award  was  bad, 

lint  sutticieutly  defining  the  point   of  com- 

icenient  ami  course  ami  position  of  the  ditch. 

V.  Umrau,  29  Q.  B.  4(>4 
24'J 


aliHenceof  a  demand  under  s.  1.5,  in.'iy  be  waived 
by  the  subseijuent  conduct  of  the  ]iartie8.  In 
rr  lioln'rtH  anil.  Holland,  5  1'.  11.  288.— C.  L. 
Chaiub. — A.  Wilson. 

All  award  of  fence-viewers  directing  a  drain 
to  be  constnieted  cm  one  man's  land  for  the 
benetit  of  another,  operates  as  the  grant  of  an 
easement  on  the  lan(t  through  which  it  passes, 
binding  privies  in  estate  as  well  as  jiarties  ;  and 
so  long  OS  such  award  remains  unchanged  the 
rights  of  the  parties  and  the  nature  of  the  ease- 
ment  must  be  governed  by  it.  An  action  there- 
fore will  lie  ag.iinst  the  owncrof  the  land  through 


•♦".I 


m 


.  •■ii 


\\ 
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culties  in  carrying  out  the  selieiiic  w 
C,  that  it  was  the 


3072 


'which  the  drain  passes  for  obstructing  it  to  the 
injury  of  the  person  for  whose  benefit  it  is  re- 
quired. Senible,  that  such  (jerson  may  enter 
upon  the  hmd  and  clear  out  the  drain  to  the 
extent  to  \  -Iiich  he  is  bound  to  maintain  it  under 
the  award.     Kell;/  v.  O'Gnuly,  34  Q.  B.  Sfiii. 

The  act  resiMjcting  ditching  and  water-courses, 
28  Vict,  c.  20,  0.,  is  only  applicable  where  lands 
belon^iuK  to  each  of  the  adjoining  owners  is 
benefited  Ijy  the  work.  Where  therefore  fence- 
viewers  awarded  that  K.  should  jiay  for  and 
maintain  a  portion  of  a  drain  and  water-course, 
which  was  only  of  benefit  in  drainhig  Mc K.  'a 
land,  the  award  was  set  aside.  Jiidikll  v.  J/c- 
Kai/,  1.3  L.  .1.  N.  S.  92.— C.  C— Dartnell. 


great:— Held,  affirming  the  ju.lgmunt ".fV"  "'^' 


duty  of  tlio\'(iurt  tiirl',''''^?''" 
the  interests  of  all  the  defeiKl.-ints,  anil  i'lrrt'^l 

thtlli; 
■it)l'ir,t| 


tion  could  not  lie  decreed  withmit  iiiiuriii,. 
but  that  even  if  tlie  case  wen-  <li.ii,ii.,i  w- 
reference  to  the  interests  of  tlitMk-ftiiilint.s  tl  '' 
than  A.  H.,  partition  was  uii.ler  tlie  .ire,  !'^ 
stances  nghtly  refused  ;  and  n  sale  .,t  the  u  '  i 
privUege,  together  with  a  sutfieient  iiuantitv'' 


ind  for  the  purpose,  was  onkred, 
Baldwin  et  a/.,  3  App.  K.  (J. 


W<i.„i,jt ,. 


iSee  MciiiHivmi/  v. 
•SVc,  also,   ' 


MHUii,  27  Q.  B.  62,  p.  .S0«7. 

'  Fknces,"  I).  1316. 


XIV.     MlSt'KLL.VNEOUH  C'A«ES. 

A  persoii  who  takes  upon  himself  to  abate  a 
nuisance — for  instance,  a  mill  dam — may  be  called 
upon  to  pay  damage  for  any  injury  done  to  tlie 
Ijlaintilf 's  property  beyond  what  was  necessary 
for  removing  the  public  inconvenieuce.  Trues- 
dak  v.  M'Donald,  Tay.  121. 

The  Welland  Canal  Company  have  power 
wnder  their  charter,  4  Geo.'  IV.,  c.  17,  to  let 
sur|)lus  water  out  of  the  canal  in  time  of  Hood  : 
and  no  action  can  be  maintained  for  any  damage 
thereby,  if  the  act  was  necessary  for  the  preser- 
vation of  the  canal.  Oriffil/it  v.  Wdlund  Canal 
Co.,  5  O.  S.  !)86. 

A  grant  of  lantl  will  carry  land  covered  with 
water.  Uhmx.  TIh' Corporation  <^' the  Villaiff  of 
Portsmouth,  17  C  P.  I'Jo. 

Defendant  gave  a  bond  to  the  plaintiff  in 
$1,000,  reciting  that  l.u  had  that  day  purchaseil 
certain  land  known  as  the  mill  property  in  the 
village  of  P.,  and  fully  described  in  a  deed  maile 
by  one  J.,  and  conditioned  to  convey  to  the 
plaintiff  all  tlie  land  in  said  deetl  over  2J  acres, 
being  a  strip  on  the  western  portion  of  the  pro- 
I>erty,  as  soon  as  said  land  could  be  surveyed. 
The  (leed  to  J.  included  over  four  acres,  part  of 
which  at  the  eastern  end  was  covere«l  with 
water : — Held,  that  defendant  was  clearly  not 
entitled  to  retain  2J  acres  of  dry  land,  in  addi- 
tion to  that  covered  with  water,  but  oidy  2i 
acres  of  the  whole.  Greer  et  ux.  v.  Johnston,  .32 
Q.  B.  77. 

As  to  what  is  a  river.  See  McHardij  v.  Cor- 
]mration  of  Ellic^:  et  al.,  37  Q.  B.  580,  1  App.  R., 
628. 

As  to  what  is  a  natural  watercourse.  See 
XII.  3,  p.  3967. 

The  plaintiff  filed  her  bill  for  a  partition  of  200 
acres  of  land  on  the  river  Ottawa  and  a  water 
mill  privilege  appurtenant  thereto.  The  pro- 
perty in  (question  liad  been  acijuired  by  her  ar.d 
cue  A.  H.  as  tenants  in  connnun,  and  A.  H.  had 
subsequently  conveyed  an  undivided  one-iifth  of 
hia  portion  to  the  foar  other  defendants.  The 
evidence  shewed  that  in  onler  to  divide  the 
water  piivilege  very  complicated  structures 
would  have  to  be  made  at  heavy  expense,  and  a 
large  sum  of  money  expended  annually  in  main- 
taining them.     It  also  appealed  that  the  ditli- 
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agreement    lietv\ttii| 


Held,   that   under    the 
the  citv  of  Kingston  ^\'att■f'  Works  ('..inijanvl 
and  tl.o  corporation  of  the  city,  set  i.iit  iuth'el 
reiJort    of  this    case,   the     company   were  im 
bound    to   supply   water    gratuitously  t.i  the 
city  for  any  purpose  at  more  than  tweiitv  liv.| 
drants.     The  Corimratiim  nf  tin-  <  'Uij  of  Ki'u<i>i 
V.  The  Citii  of  Kiiiijston  Watn-  Wu'rL'l.nun,!,,, 
19  Q.  B.  490.  ' 

The  plaintiff,  under  a  contract  with  the  wtd 
commissioners  of  the  city,  a  bmly  distinct  in^ail 
the  (lt*f"ndant8,  was  to  do  certain'  excavation  fii 
*'.„...,  .lid  to  remove  the  material  tn  a  ilistaii.«k 
of  not  more  than  .300  feet.    The  engineer  "f  the! 
commissioners,  having  Hr.st  received  the  aiiiiruvjl 
of  the  chairman  of  the  board  of  works,  ilinrti'll 
the  plaintiff  to  break  uj)  this  excavation,  ,i  i;ik.1| 
deal  of  it  being  rock,  and  to  deposit  it  iiilluiT 
layers  en  the  arches  of  and  aiinroaelus  t.i  il 
bridae  within  300  feet.     The  work  so  ilonc,  i. 
breaking  up  and  spreading  the  stone,  aniniiiitiB, 
to  ^538,  was  a  benefit,  .indwas  necessary  tdotini.l 
plete  the  bridge  according  to  its  original  iiLin.l 
but  there  was  no  order  of  council  or  numiti  lil 
the  board  of  works  authorizing  it ;— Hchl,  tliatl 
defenilante   were   not    lii),l>le.      (H'mhi  v.  /,'/[ 
Cor/ioration   of  the    City  of  Oltaira,  4'.'  (j.  ij.| 
172. 

Action  by  an  administratrix  against  ilefitpl 
dants  for  an  alleged  breach  of  their  stiitiitor;| 
powers  in  digging  and  opening  a  drain  in  urn-  J 
the  highways  of  the  city  of  Ottawa,  and  IfaraJ 
it  at  night  uncovered,  without  any  fi'iidiii.I 
guard,  or  light,  whereby  the  deceaseil,  jLV-siiiil 
along  the  street  at  night,  was  injured,  anl  ml 
consequence  died.  I  >etendants  pleaded  tlie  I'tiid 
eral  issue  by  statute,  33  Vict,  c  80,  s.  :'S,  n, 
their  act  of  incorporation,  which  gave  them  tiiel 
same  protection  as  justices  ;— Held,  that  th.'vl 
were  entitled  so  to  plead,  for  the  act  cuiuplaiunll 
of  was  something  done  by  them— i.  e.,  iliggiiij| 
the  drain  without  protecting  it  prniierly-iintfrrf 
a  mere  omission.  Held,  also,  tluit  tiie  .iiliniiii!-! 
tratrix  was  limited  to  six  months  from  thecM!e| 
of  action  accruing  within  which  to  sue,  i 
beuig  the  period  limited  by  the  defeniisntj'l 
charter,  35  Vict.  c.  80,  s. ;«,  <).,  fw  :iltli.'»jl 
under  C.  S.  C.  c.  78,  s.  4,  the  adniinistratni  i^ 
allowed  twelve  months  after  tiie  death  oi  tl»| 
deceased  to  bring  her  action,  this  dnes  not  spplTj 
where  there  is  a  special  provision,  as  here,fori| 
more  limited  periml.  Cairns  v.  Tk  Witkrl'^-i 
mimionern  for  the  City  of  Ottami,  25  I.  P.W'| 
A.  Wilson,  sitting  in  vacatiuiu 


r 
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tie  scheme  woulil  W  ven,-| 
the  judgment  (if  Sprat..;  I 
f' of  the  court  tc,  cmsiO 
tlefendants,  and  a  parti. 

<1  without  injuriiigtliim-l 
ise  were  .leeided  withr„,t| 
;s  of  the  defeiiilants  ntherl 

was  under  the  circiim-l 
1  anil  a  sale  of  tlie  watcrl 

a  sulHeient  (juantity  .,fl 
i-as  ordered.     Hl,t,,liu 
K.  (). 
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the  agreement  hetwwai 
^Vater  Works  Coinpanyl 
f  the  city,  set  out  in  thj 
;he  company  were  mt 
:er  gratuitously  to  tliel 
it  more  than  twenty  liv.| 
hm  tij  tlic  C'ltij  rj/' /v' ;,',,,, (i,^ 
'I  Watt r  Worh  ('ii„iy„i,,,|b 

a  contract  with  the  wattrL 
ity,  a  body  distinct  lri'ai| 
do  certain  excavation  fiii 
lie  material  to  a  ilistaua 
eet.  The  engineer  nl  thel 
first  received  the  apjir^will 
I  hoanl  of  Works.  ilirnttilT 
1])  this  excavation,  agi«.lj 
:vn<l  to  deposit  it  inlluii 

of  and  aiinrnaehts  tii 
;.  The  worli  ao  clmie, 
ling  the  stone,  amiiuntinA 
iiiid  was  necessary  tdonni.l 
ling  to  its  original  iJaii.! 
•  of  council  or  niimitc  "fl 
thorizing  it ;— HeM,  tUl 

li.ilile.      (I'i'.siiii  V,  Th 
\tij    vj  (Jttiiird,   i->  Q.  E.| 


iuistratrix  against  iJcM 
breach  of  their  stiituton 
opening  a  drain  in  urit  ■ 
ty  of  Ottawa,  and  Itaiinjl 
1,  without  any  ft'nciiii,[ 
[by  the  deceased,  p,i4siii) 
ight.  was  injureil,  aiiil  ml 
ifeiulants  pleaded  tht  I'tii-I 
3,j  Vict.  c.  80,  s.  2S,  (i.,| 
ion,  which  gave  them  tkel 
istices  ;— Held,  that  theyl 
ail,  for  the  act  complainndj 
le  by  them— i.  e.,  iligftj 
lecting  it  properly-iu'tforf 
Id,  also,  that  tlie  ailini»| 
six  months  from  the  cmkI 
ithiu  which  to  sue,  ttitl 
lited   by  the  deffniiratl'l 

JO,  8.  :<5,  (>.,  fnr  ■■>iti«;°^ 

s.  4,  the  jidmiiiistratm  i" 
18  after  the  de.ith  >  ' 
ftctiim,  this  does  not  jppljrj 
al  provision,  as  here.WJr 
Cairnnw  The  WoltrOM 
,/^-0«,(im,  25l.P.W'j 
vacation. 
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BySS^''^''  ''•  ^>  *•  '^'  ^'■'  *'"'  water  coimnia- 

:  jj^iuers  of  Ottawa,   thereby  iiicoriwrated,    arc 

juthoriaiil  ami  empowered  to  enter  into  and 

ipou  an;     amis,  and  to  survey,  set  out,   and 

jjcertaiii  a.ich  parts  thereof  as  they  may  reciuire 

for  the  pnri)Ose  of  the  water  works,  and  also  to 

liivert  and  appropriate  any  spring  or  stream  of 

water  thereon  ;  and  to  contract  with  the  owners 

or  uccupierH  of  said  lands,  and  those  having  an 

interest  or  right  in  the  s.aid  water,  for  the  pur- 

I  cliase  thereof,  or  of  any  part  thereof,  or  of  any 

privilege  that  may  be  recjuired  for  the  purjiose 

I  oi  the  commissioners  ;  and  in  case  of  any  dis- 

i  itTeement  between  thcni    and  the  owners   or 

fiiipiers  of  such  lands,  or  any  persons  havinc 

I  an  interest  in  the  said   water,  or  the  naturivl 

I  iiv  thereof,  or  any  such  privilege  as  aforesaid, 

I  respecting  the  amount  of    purchase  or   value 

th  reof.  or  as  to  the  daiii.ages  such  appropriation 

I  (hall  cause  to  tliem,or  otherwise,  tlie  same  shall 

lie  decided  by  three  arbitrators,  to  Ije  appointed 

I  u  there  provided  :— Held,  that  the  words  "  such 

I  jppropriatioii"  applied  to  the  taking  of  laud  as 

I  wdl  .■«  a  divei-sion  or  appropriation  of  water, 

I  anil  that  the  arbitrators  hatl  power  to  give  dam- 

[ages  in  all  cases  of  appropriation   where  the 

I  raluc  of  the  land  taken  would  not  be  ade(piatc 

I  coui]iensation,  as  in  this  case.     Held,  also,  that 

I  they  were  authorized  to  award  interest  on  the 

I  dinipensatiou  money  from  the  time  when  the 

I  coDUiiissioners  entered  upon  and  approuriated 

[the  land.    The  awjird  Wiis  also  objeccett  to  as 

[excessive,  but  was  upheld,  there  being  evidence 

jto  justify  the  amount  awarded,  and  no  ground 

Ifor  imimting  partiality  or  legal  misconduct  to 

[the  aioitrators.      lie   Collinx  and    The    Watfr 

l('uwi«i«ioHtc«  of  the  Citji  of  Ottawa,  42  Q.  B. 

|3i8.   Harrison,  sitting  in  vacation. 

The  water  commissioner  of  the   city  of  Tor- 
Icnto,  incorporated  inuLr  35  Vict.  c.  79.  O.,  in 
lon'er  to  drain  otf  an  old  reservoir  belonging  to 
Itbe  city,  but  not  in  use  or  connected  with  the 
JTater  works  they  were  constructing  under  the 
jjwwers  conferred  upon  them  by  the  said  act,  j 
|dn(;  a  drain  along  a  street   in  the  city,    but  so  I 
Inejlligently  tilled  it  up  that  it  caved  in,  whereby 
Jthcplaintiff  was  injured.     The  plaintiff  having' 
iue(l  the  defendants  for  such  injury :— Held,  that ' 
bder  the  above  and  subseiiuent  acts  defendants  \ 
Vere  liable,  for  the  water  commissioners  were  : 
Ijctiiig  merely  as  tlieir  agents,    and   defendants  '' 
were  responsible  for  non-repair  of   the  street ;  ! 
Bd  even  if  the  work  in  question  was   beyonil ' 
teiwwereof  the  commissioners,  this  would  not  { 
^vail  the  defenilants,  as   a   public  street   had  I 
!en  opened  up,  and  the  work  done  in  a  public 
lauiier  so  as  to  give  the  defendants  full  notice 
hereof.    Rkljnmij  v.    T)m    Voiqtoratiun  of  the 
pt'l  of  Tumito,  28  (J.  P.  579. 

39  Vict.  e.  04,  ().,  extended  the  time  for  the 
iompletiou  of  the  water  works  to  the  31st  of 

icembtr,  1877,  and  declared  that  the  powers 
od  duties  of  the  defendants  should  cease  and 
detcmiined  after  that  date,  if  previously 
Ihereto  the  assent  of  the  ratepayers  should  bo 
H'tameil;  and  that  the  water  works  should 
peiiceforth  be  controlled  by  a  committee  ap- 
jomted  i)y  the  corporation  of  the  city  of  Toronto. 
It  did  not,  however,  expressly  transfer  the  lia- 

Jities  of  the  defendants  to  the  city.    This  ac- 

"\**"  commenced  against  the  defendants  on 
Sth  of  Decemlwr,  1877,  and  subseiiuently  a 
IJ  WW  was  iMssed  in  acconlauce  with  the  above 


provision  :— Held,  that  the  writ  was  properly 
issued  against  the  defendants  .  that  the  transfer 
of  the  liabilities  of  the  defendants  f(dlowed  as  a 
legal  effect  from  the  transfer  of  their  rights,  and 
that  under  the  A.  J.  Act  the  city  could  be  sub- 
stituted as  defendants.  Trotter  V.  Turunlo  Wa- 
ter Works  ('oiiiiiuMhiii,  7 1'.  H.  31(5.—  C  L.  IJh.imli. 
— Dalton  C.  ('.  &  P. ;  Hagarty. 

In  an  actiim  against  the  city  of  Torontf)  for 
the  non-repair  fif  certain  main  pipes  laid  down  in 
one  of  the  streets  for  water-works  purposes, 
whereby  the  plaintiff  's  promises  were  injured, 
it  appeared  that  the  action  was  originally  com- 
menced against  the  AVater  Works  Coniniissimi, 
and  that  the  present  defendants  were  substituteil 
therefor  by  .Fudge's  order,  but  with  all  the 
rights  and  privileges  of  the  original  ilefeiidants  : 
—  Held,  that  if  the  action  should  have  been 
brought  against  the  present  defendants  in  the 
first  place,  then  by  the  turiiis  of  the  saiil  order 
the  action  must  be  deemeil  to  have  been  com- 
menced against  them  on  the  making  thereof,  at 
which  date  it  ap-peared  that  more  than  a  year 
had  elapsed  from  the  cause  of  action  arising,  so 
that  the  action  wouhl  be  barred  under  the  35tli 
section  of  .35  Virjt.  c.  79,  (>. ;  but  that  if  the  ac- 
tion was  properly  commenced  against  the  water 
works  commission,  then  the  defendants,  being 
entitled  by  the  terms  of  the  said  order  to  avail 
themselves  of  every  defence  the  commission 
could  have  had,  could  set  up  the  want  of  notice 
under  s.  '28  of  35  Vict.  c.  79,  < ». ,  and  the  C.  .<. 
U.  G.  c.  120,  8.  10  ,  so  that  in  either  event 
the  plaintiff  could  not  recover.  Trotter  v. 
The  Vorponition  of  the  Vitij  of  Toronto,  29  C  P. 
3(J5. 

In  an  action  against  the  City  of  Toronto,  for 
the  non-repair  ot  certain  main  pipes  laid  (lown 
in  one  of  the  streets  for  water  works  purposes, 
whereby  the  plaintitl's  premises  were  injured, 
the  defendants  pleaded  that  the  original  defen- 
dants were  the  Water  Works  ('ommissioners  of 
the  said  city,  for  whom  and  with  all  the  rights 
thereof,  by  judge's  order,  the  defendants  were 
substituted  ;  that  the  said  water  works  were 
constructed,  and  the  grievance  coni[ilained  com- 
mitted, after  the  p.assing  of  the  (J.  .S.  U.  C  c. 
126,  and  35  Vict.  c.  79,  <►.,  and  by  virtue  of 
such  last  mentioned  act  and  in  execution  of  the 
duties  thereby  imposed  on  the  sai<l  commission  ; 
and  said  grievances  were  occasioned  by  reason 
of  the  improper  construction  of  saiil  water 
works  in  the  hrst  place,  aii<l  not  by  any  neglect 
of  the  said  defendants  ;  and  that  no  notice  in 
writing  of  the  action  was  given  either  to  the 
water  commissioners  or  to  the  defendants,  as 
required  by  C.  S.  U.  C.  c.    12(),  s.   10:— Held, 

plea  good.      H.    C,   28  ('.    P.    574 Hagarty, 

sitting  in  vacation. 

The  35  Vict.  c.  79,  s.  28,  provides  that  "The 
Commissioners  and  their  officers  shall  have 
the  like  protection  in  the  exercise  of  their 
respective  offices,  and  in  the  execution  of  their 
duties,  as  Justices  of  the  Peace  now  liave  :  "— 
Held  that  this  procects  the  commissioners  when 
sued  as  such,  and  not  merely  as  individuals. 
Held,  also,  that  the  laying  of  service  pipes,  or 
the  neglect  in  keeping  or  manageincnt  thereof, 
would  come  within  the  statutable  protection. 
lb. 

See,  also,  lie  Piatt  ami  the  Corjyomtioii  at'  the 
City  of  ToroiUo,  33  Q.  B.  33. 
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I.  Ckkatki.n  ok  HmiiwAVs. 
I.  OriyiiKtl  Afloirinin-M. 

,sv,  It.  S.  <i.  '•■  I'-'h  "■  ■^'"''''  ■'  '■•  'i''^  ""•  -i"'  ■''"'  ''■''■•] 

Ulieni  ill  tl""  '•'■ig''"*'  I'''"'  '•*  "  toHinjliij)  n 
i,  ,ln,j,y  «iiH  laid  out,  whioli  wiw  miliHuiineiitly 
I  iitcil  I'V  ''"'  ^''""■"  *"  ""^'"'■"l  inilividiiiils,  anil 
[bullied liy  tlii'iii  Hiid  i)tlit)i8  cliiiming  from  tlioiii 
iif  tliiity  yeiiru,  and  nevur  hiul  boeii 


yuAFH,  iiiarkeil  '20  uml  21,  tints  fur  Hlieuiiig  tliiit 
tliure  W!M  no  road  allowuncc  lit'twcL'ii  tlioHt!  lotH, 
On  tliii  otlior  liaml,  the  i-egiNt(!i'fil  iiia|>  of  thu 
townHJiip,  tliu  map  in  the  Crown  l.aiid.i  ht^part- 
munt,  and  tliu  lifld  noti-s  of  tln^  Miirvcyor  wlio 
made  tins  original  Murvoy,  sliowiid  hik'Ii  allow 
aiicu,  'i'liii  plaintitl' and  dol'ciidant  liotii  claiincil 
iindur  grantH  from  tliu  <  'rowii  of  Hoparatu  parts 
of  lot  -I,  dcMcriltod  as  comnu'iK'iiig  on  tliu  nortli- 


1.111(1  marked  out  in  thu  original  plan   of  a 
Itomisliip  iw  ail  allowanco  for  a  road,  does  not 

111*  that  cli»i"i*''ti-''' 


'i„r,r«iXof  t'"«y  y*"!".  a-...  ..uvu,-  ...mi  „.:«,.  j  ^.^„  ,j,„ij  ,,f  ^,,,^,,  ,ji„^v,u,cc.,  a^r without  it  th 

'y,,oi  highway  :  Ilcl.!.  that  an  indictment  j  ,,^f^,,,,,^,,t  ^..„i,i  ,„,,,^  „„  ,^,,„„,  to  his  Ian,i. 
L;,,ini*a''f^  tor  Htopping  it  up,  claiming  it  iw  I  -,-,,^  ■  „.^.,,,,  j„,,j  ^,,,^j  ^,,,^  ^^.,„,,^  „,,  ^,,,^  .,,,„,,, 
i  highway,  y""l'l  ""t  '•"  Hustamud.  /?,x  v.  ..^.^t'  ^,^^,^.,.„^  ,,„t  ^,,,^t  „„d..rC.  S.  I'.  (•  c.  54, 
illmi  rl  III;  '^  '*•  *^-  •'"•  H.  ;U3,  the  fact  of  till!  govcrnu'iit  surveyor  hav- 

ing laid  out  tliis  road  in  his  plan  of  tln^  original 
survey  would  make  it  a  highway,  unh'ss  then; 
was  evidenee  of  his  work  on  the  gioiind  (dearly 
ineoiiKiMteiit  with  such  idaii.  The  jury  having 
found  for  defendant:  field,  tiiat  tlie  direction 
was  right,  hut  tiiat  the  verdict  was  contrary  to 
evidence,  and  a  new  trial  was  granted  on  pay- 
ment of  costs,  liegina  V.  (!icat  Western  It.  \V. 
Co.,  21  t^.  |{.  o.Vi,  remarked  uiioii.  Cnrrh-k  v. 
Jolinstiiii,  'J(i  1^.   15.  ()!l. 


liccaiiHc  it  liiiH  never  heen  imed 


■tg  a  ronilfor  forty  years  ;  and  a  copy  of  the  plan 

Lrtiiii'il  liy  tlie  surveyor-general  is  adinissilde  to 

Ijn.vo  such   iillowance,    altlioiigli    it    does    not 

liiiptai  liy  whom,  iior  from  wliut  materials,  the 

Iciiii  VMm  comiiih'd.     MacaiUay,  J.  tliss.    lioiliji- 

|,,v. /.Vh'K  :<<>.  S.  2'2I. 

I'll,,  oriuiiiid  jmhlic  allowances  made  in   the 

jjst.iuivuy  of  a  township  continue  to  he  public 

kijivravs,  notwithstanding  a  new  roa*!  deviating 

Ibirefiiiin  may  liave  lieen  opened  mider  50  (rco. 

Illl.  ('.  1,  or  may  have  been  conlirined  as  a  high- 

Ifav  liy  ruiwoii  of  statute  labour  or  public  money 

\v{{&->\  \\\m\  it.     Sjiuldintj  v.  ltwjvr<f  d  id.,  I  (I. 

Whfie  ill  an  original  survey  an  allowance  for 

ipji  li;ul  Iwcii  made  between  certain  lots,  and 

lirrwarils,  and  before  1810,  patents  were  issued 

lukinj,'  the  allowance  between   other   lots  : — 

HiH,  that  the  grants  must  prevail,  and  that  the 

iLimtill«,  to  whom  one  of  the   former  lots  be- 

migcd,  could  recover  for  a  trespass  on  that  part 

his  hit  claimed  as  an  allowanco   for  road. 

J,VW  V.  Kimi>,  'A (.).  S.  .374. 

,\u  original  government  survey  of  part  of  a 
lownshiii,  made  no  mention  of  roads,  and  ap 
iriiitly  the  surveyor  intended  the  roads  to  be 
liidiin  (iut  (if  the  land  .adjacent,  which  was  then 
The  surveyor  who  afterwards  surveyed 
Ijiiiiiing  laud,  treated  the  road  allowance  as 
JBilmlcil  within  the  original  survey,  whereby  the 
(iaiiitilt  "8  Idt  would  be  dinunished  one  ch.viii  in 
Miltli.    The  jury  having  found  for  defendants, 


In  I8'2()  the  original  towii-|il(it  of  London  was 
surveyed  under  instnictious  from  tlie  ( 'rown, 
and  tlie  iilan  of  such  survey,  with  tiie  field  notes, 
shewed  that  two  of  tile  ^'tl■eets,  for  olistiiicting 
portions  of  which  defendant  was  indicted,  wenj 
extended  to  within  four  rods  of  tlie  river  'rhaines, 
which  runs  through  that  town.  The  overseer  of 
highways  for  1H2!»,  I8.S(»,  and  I8HI,  stati^l  that  he 
had  traced  the  streets  in  (piestion  alltliroiigh:  that 
the  jiosts  were  there  :  that  he  oiieiied  the  streets 
l>y  the  po.sts  :  that  there  was  a  road  reserved 
four  rods  along  the  river  bank  :  that  one  of  the 
streets  ran  <|(  'vn  to  the  riv('r,  and  the  posts  were 
then  four  rods  from  tin;  river,  when  he  opened 
that  street.  In  l8M'2one  It.  was  duly  instructed 
to  survey  a  mill-site  in  the  town  and  to  lay  otl" 
for  the  purehaiser  such  grouiid  as  mi'jlit  be  neces- 
sary, and  he  thereupon  ran  a  line  which  crosseil 
these  two  streets,  as  designated  u[ion  the  original 
pl.'in,  and  cut  otl'  portions  of  several  town  hits 
laid  out  upon  this  plan.  In  KSIi'.l  a  mill  site  was 
sohl  by  tile  Crown  Land  Agent  to  one  15.  (under 
whom  defendant  claimed),  not  according  to  ll.'s 
survey,  but  according  to  a  small  plan  olitaiiied 
from  the  original  surveyor,  and  the  [latent,  which 
issued  in  I84(i,  appeared  to  grant  the  land  desig- 
If  idint  (inlcred  a  new  trial,  considering  such  I  nated  on  this  plan,   making  no  reservation   of 


iaA\A  against  the  weight  of  evidence.     Sluvk  v. 
|i|-.i,'./,N,/,,7('.  p.  1-27. 

liiduiC.  S.  U.  C.  c.  .H  8.  .31.3,  (nowR  S.  O. 
,  174,  s.  48(i,)  streets  laid  out  ill  the  original 


pui  of  a  tiiw  n  by  the  (  rown  surveyor  arc  itublic  •  ...  „  ,.    i    „,  i  t      i  4.4.1 

r,  ,,     ■'1         i.     i  1     1        i         '     ii  iniproveil,  and  one  in  iiarticular  was  oiieii  to  ttio 

Ikiiways,  though    not    staked    out  upon  the      ■„' _        •    -         -         '-  ■'     - 

ro     .»'  '    .        o  ,  .         .>     .  river.  i\ 


nuiml,  iiiul  never  opened  or  used.     Jti'ijiiut 
"  '<i  HV.,/,n/  II.  II'.  Co.,  21  Q.  B.  .Wo. 

I  Tht!(|ue8ti(m  Injiiig  whether  there  was  a  lii^l 


streets,  but  including  the  extensions  to  the 
river  of  the  streets  in  ((ucstion,  as  laid  out  upon 
the  original  plan.  IVevioiLsly,  also,  to  tliis  sale, 
lots  had  been  sold  on  tliese  streets  liy  tlie  proper 
authorities  ;  the   streets  had   been   worked  and 


river,  and  the  other  .as  far  as  where  the  obstruc- 
ti(m  stood  : — Held,  atHrmiiig  the  judgment  of  the 
Common  l'lea8(l(iC.  l*.  145),  that  the  evidence 
conclusively  established  that  the  streets  in  (lues- 


ly  k'twccn  hits  20  niul  21  in  a  tuwnship,  winch    ion  had  been  laid  out  in  the  original  survey  of  thu 


lilaiiititf  denied,  it  appeared  that  the  practice 
f  surveydiTi  in  laying  out  a  road  allowance  was 
\  plant  a  (Kist  on  each  side  of  it,  marked  on  the 
He  ncarcHt  the  road  with  the  letter  II. ,  and  on 


town  to  within  four  rods  of  the  river,  and  that  this 
space  was  left  open  for  public  use  :  that  the  ex- 
istence of  these  streets  as  public  highways  was 
shewn  by  the  work  on  the  ground  at  the  original 
oplKisite  side  with  the  number  of  the  lot,  I  survey,  and  by  the  adoption,  on  the  part  o<i  Mio 
il  to  iilaiit  a  third  post  in  the  centre  of  the   Crown,   of  that  work,  as  exhibited  on  the  plan 
niarkiMl  1!.  on  two  or  on  all  four  sides,    thereof  returned,  which  adoption  was  established 


hktu  thus  marked  were  found  between  19  and 
hut  none  between  20  and  21,   and  it  was 

^orn  that  an  iiriginal  post  hatl  been  seen  there 
yeara  ago,  and  until  within  three  or  four 


bjr  the  disposition  of  lands  according  to  that  plan 
*  survey  :  that  thereby  these  streets   became 


% 


public  highways  ;  and  although  prior  to  such 
adoption  the  Crown  would  not  have  been  iMund. 
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l)y  cither  plan  of  survey,  after  such  adoirtion  there 
wns  no  i><iwer  of  making  auch  an  alteration  as 
would  lie  nect'ssary  to  establish  the  defence  set 
Ufj.     liiifiiKi  V.  II nut,  17  C.  P.  443  ;  in  appeal. 

Defendant  being  indicted  for  overrtowing  a 
highway  with  water  by  means  of  a  mill  dam 
maintained  by  him,  objected  that  there  was  no 
Lighway,  and  could  be  no  conviction  because 
the  road  overflowed,  which  was  an  original  allow- 
ance, had  been  in  some  places  enclosed  and  cul- 
tivated. It  was  used,  however,  at  other  points, 
and  those  who  had  cnch)sed  it  were  anxious  that 
it  shouM  ))e  o])ened  and  travelled,  which  they 
said  was  impossible  owing  to  the  overflow.  The 
overflow  too  was  at  other  parts  than  those  so 
fuelosed  :— Held,  that  a  conviction  was  clearly 
right.     Uvjitnt  V.  /.«-(.v,  29  Q.  B.  221. 

One  n.,  in  1829, first  surveyed  part  of  the  town- 
ship of  Plymiiton  fronting  on  lake  Huron,  and 
his  plan  returned  shewed  the  lots  fronting  on  the 
lake  with  an  obliijue  line  in  rear,  following  the 
general  course  of  the  lake,  but  no  allowance  for 
roatl.  Afterwards  a  plan  of  the  whole  township 
was  comjiilod  in  the  crown  land  office,  from  sur- 
veys of  three  scpai-ate  portions  of  it,  made  by  dif- 
ferent surveyors.  'J'he  descriptions  of  the  lots 
were  maile  from  this  plan,  all  the  lots  having  lK;en 
granted  after  it  had  been  completed,  and  the  dis- 
tances in  the  descriptions  contained  in  the  deeds 
were  according  to  the  scale  on  which  the  plan 
was  comiiiled.  This  plan  shewed  a  road  in  rear 
of  the  front  lots,  and  made  their  depth  greater 
than  in  H.'splan.  There  was  no  proof  of  any 
work  on  the  ground  sliewing  that  K.  had  ever 
run  out  or  posted  the  rear  line  as  it  appeared  on 
his  plan  :— Held,  that  it  was  competent  for  the 
government  to  make  such  allowance  for  road,  riof 
being  inconsistent  with  ivny  M'ork  on  the  ground. 
llwjartii  v.  liritto}),  30  Q.  B.  321. 

See  Curni  v.  Mrl.eoil,  12  Q.  B.  .545,  p.  .S997 ; 
Clapp  v.  Hnhjht,  19  Q.  B.  94,  p.  4002  ;  Burritt 
V.  The  Ciirjiorafion  n/  Jfarlhoroinjli,  29  Q.  B. 
119,  p.  3997  ;  Enrl  iMcMiil/cnw  Coijoration  uf 
< ■in-tn/nc,  22  ('.  P.  356,  p.  3998  ;  Ifoire  v.  Shi- 
elair,  2()  (".  P.  233,  p.  3987  ;  Moore  v.  Corpora- 
lion  ()/'  Toinixlilj)  of  Em/ueKiiiu,  21  C.  P.  277, 
p.  4005  ;  KrovMen  v.  Oo;/e,  10  Chy.  572,  p. 
4001. 


2.  By  Quark  r  Semonx. 

Justices  in  Quarter  Sessions  cannot  decline  con- 
firming the  unopposed  report  of  a  surveyor  of 
highways  recommending  tlie  alteration  or  open- 
ing of  a  new  road,  on  the  ground  that  the  pro- 
posed road  has  been  finally  rejected  by  the 
verdict  of  a  jury  on  a  former  occasion,  if  uix)n 
inspection  the  alteration  and  line  of  road  rejec- 
ted by  the  jury  and  the  object  of  the  pending 
proceeding  do  not  seem  to  be  identical.  J{ej'  v. 
The  Juki  ken  of  the  llovie  District,  T.  T.  11 
Geo.  IV. 

An  indictment  for  obstructing  a  highway  es- 
tablished under  50  Oeo.  111.,  c.  1,  by  the  Quarter 
Sessions,  cannot  be  supported  when  the  highway 
lias  not  been  established  in  the  manner  marked 
out  by  the  statute,  as  when  the  report  to  the 
magistrates  in  quarter  sessions  by  the  sur^•eyor 
of  roads  does  not  express  the  exact  width  or 
direction  of  the  road.  Hex  v.  Handermn,  3  0. 8. 
103. 


Seinble,  all  the  steps  necessary  before \V\.\ 
way  can  be  legally  estaWished  under  th' 
must  be  pntved  by  the  prosucutur.    //,    ''*''' 

Held,  that  the  defendaiits  iir(«',.e,lin  I 
straiL'hten  a  highway,  acting  as  tru.stws  ,/ti  1 
said  highway,  under  a  by-law  of  tl,e  muninnil 
conned,  passed  m  1848,  and  niiilor  iirn™  r  1 
in  sessioDs  in  182.S,  and  in  so  doiinr  eiimivi"''''! 
on  plaintiff's  possession,  were  H'ltt'iititledL'tllM 
protection  of  50  (teo.  III.,  c.  1  ;  imr  C(ml,l  tl  I 
give  the  special  maitcr  in  evi<Ii;iH'e  uii,i„  a''" 
general  issue.  Ji>y  v.  MrKUm  it  „i 
13. 


IC. 


The  report  of  the  surveyor  under  30  Ow,  m  i 
c.  1,  was  dated  3rd  July,  1837.  an,!  tli.  „nti  ' 
given  stated  that  it  wouhl  be  laid  imt  l)ef„refhi 
Quarter  Sessions  on  the  1 1  tli.  So  f,ir  as  niniear  I 
however,  nothing  was  done  at  the  .iulv  cmrti 
but  the  report  was  confirmed  at  tlieditolitrs  T 
sions  following  :— Held,  that  tlu'  lii^hway  Ul 
not  been  legally  established,  tlie  ixiwen.f  cmll 
inati(m  being  confined  to  the  sessiims  next  aft  I 
the  report  ;  and  that  the  fact  of  user  was  iunnaT 
terial,  the  presumption  of  dcdicatimi  l,ein,.  rt  1 
butted  by  the  proof  of  the  origin  of  the  n*l  I 
Reijiiia  V,  The  Ureal    WeMleni  /,',  I',,     •<•' li  VI 

rm.  ''  "  ''  "•" 

On  an  application  for  a  maudainus  to  nm.a 
highway,  alleged  to  have  been  estal.lislieill.ytJ 
sessions  in  1839,  under  50  (leu.  IlI.e.  1,  a  siir.I 
veyor's  report,  dated  otli  July,  l,s;{!l,  tliatiithajl 
laid  out  the  road,  was  produeeil  frmn  tlie  tier  J 
of  the  peace,  on  which  was  an  >.iiil(irsenient,  noj 
dated:  "Allowed.  Isaac  Fra.ser,  cliairmim,miai.r 
ter  sessions,  M.  I).  ;"  but  tiiat  roport  Inire  A 
date  of  tiling  or  entry,  and  there  was  no  ain\ 
in  the  minutes  of  the  July  or  October  ses.sioiii  lifl 
any  order  referring  to  this  report :— Held,  tbtl 
the  application  must  fail,  for  want  of  iirnni 
the  report  was  tiled  or  presented  to  the  ^i^mml 
next  after  its  date,  or  the  road  ordered  tn  \A 
opened.     Semble,  that  if  tlierc  liad  been  a  niiiiiitel 
in  the  proceedings  of  the  tlieii  next  sessions,  tkitl 
the  report  was  presented  and  the  road  drltrtill 
to  be  opened,  the  court  would  presnme  tliat  tiiel 
sessions  had  done  all  that  was  iieoessarj'  td toJ 
rant  snch  an  entry  or  minute.     Senil)ic,  that  i| 
muiute  of  the  allowance  of  the  reiiort,  omittinjl 
to  show  that  the  road  was  ordered  to  k  oiieiieil 
would  not  be  sufficient.    J{e  Lamnitc  nd  ihX 
CoriiorcUion  of  the  Towimhiii  of  Tlnirlun;  Xlt 
B.  223. 

Upon  the  evidence  set  out  in  tliereixirtoftbi 
case— Per  Armour,  J.,  there  was  a  higtiway leiJ.J 
iiig  to  the  (_"aledonia  springs  legally  estililishrfj 
by  the  (jUiirter  sessions  in  1829,  and  by  the  plial 
tiled  in  1839,  and  by  dedication,  and  imt  legallJ 
closed  by  the  proceedings  taken  and  hylif] 
passed  in  1858 ;  for,  among  other  reasons,  tin 
was  no  proof  that  the  formalities  prescrih«il  I 
the  22  Vict.  c.  99,  s.  .308,  as  giving  the  right  i 
pass  such  by-law,  had  been  observed.  PerHij 
arty,  C.  J. — Such  objections  could  not  now  li 
entertained,  and  the  evidence  shewed  that  line 
that  time  there  had  been  no  user  as  a  imbli^ 
highway,  but  only  by  persons  going  to  ami  fn 
the  hotel  and  grounds,  or  to  drink  at  t 
springs.  The  Orand  J I  old  Cv.  v.  Ciw,W4| 
B.  153. 

See  Wintfr  v.  Keown  et  al,  22  Q.  B,  341,  [i| 
4002 ;  Cameron  v.  Wait,  3  App.  175,  p.  4001 
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iece8sary1,eff,reahi>;h.l 
lushed  uiukr  the  L  I 
irdsecutiir.    //,. 

ndants  vroceeding  tol 
ting  as  tnisti'cs  »f  \\A 
f-\a\\  <.f  tilt  iminitiMll 
anil  unilcr  iiMa'cdm™! 
n  so  dom^'  eiicrnnoliiiij 
wei-u  noti^iititUtothel 
._,  c.  I  ;  iKircduM  tliCTl 
in  cvideiu-e  under  the' 
MrKiiiii  it  III.,  1  (■  i> 

eyor  under  30 (ieo.  III.  I 
,  1837,  and  the  uotites'l 
Id  be  laid  (uit  hvUm  the! 
II  til.  So  far  as  aiiiiear«(l J 
lone  at  the  July  cmirt'l 
irmed  at  tlio,  (V'tolietses'.! 

that  tin-  highway  li.vll 
ihed,  the  jiower  nf  cniitir.I 
o  the  sessions  next  aferl 
le  fact  of  user  was  iinma.) 

of  dedioatinu  lieiiig  rtj 
the  origin  of  the  ruaiij 
'i-Kti-ni  /'.  ('«,,  3-.'  (^,  u[ 

a  maiiilanius  to  diienji 

ro  heen  estalilislieil  liy  tkel 

oO  (ieo.  III.  0.  1,  a  sut.l 

th.Inly,  KS;{!I,  tluthehaill 

[)ri)duced  from  the  derki 

was  au  endorsement,  notl 

ve  Fra.ser,  chairman,  i|um.| 

hut  that  re|ioi't  Inire  lioi 

and  there  was  no  eiitryj 

uly  or  (Ictolter  sessions  o[| 

[this  reiHirt ;— HeM,  thjtl 

il,  for  want  of  \)\\mi  thai 

presented  to  the  sessionil 

the  road  ordered  tn  bel 

if  there  had  heeu  a  minutel 

:ie  then  next  sessions,  tiuti 

ied  and  the  road  (iriltreil 

would  presume  that  tb«| 

at  Wivs  necessary  to  toT 

minute.     Seinhle,  that  il 

of  the  report,  iimittiiij| 

(vas  ortlered  to  Iw  oiweiil 

Jtf  Laimnte  oml  llJ 

viixliij)  of  Thiirluir,  3.3lj.[ 

et  out  in  the  reiKirt  of  thill 
there  was  a  higiiway  Itvl-f 
prings  legally  ustnlilish(dj 
i  ill  182!t,  and  hy  the  |>1»J 
ledication,  and  «(it  lepl^ 

ilings  taken  ami  hy-iii^ 
nong  other  reasons,  tiw 

formalities  prescrihed  I 
JOS,  as  giving  the  right  t 

been  observed.  rerH«|| 
ectious  could  not  m  1 
ividence  shewed  that  sin 
been  no  user  as  a  pnhl 

persons  going  to  ami 
ids,    or   to  drink  at  I 

Jlotel  Co.\.  Ciw.«*| 

m  «<«?.,  122  Q.B.  341  ^| 
It,  3  App.  175,  p.  ^ 


3   Bn  Piil''"^  Money  or  Statute  Lalioitr. 

1    ,  12  of  oO  (iw.  III.,  c.  1,  does  not  mean 

uTeverv  hyeroii'l.  or  short  cut  used  by  the 

Mans iwross  the  plains  or  flats,  is  to  be  estab- 

TiHl  aa  a  pc^rnianent  highway;  it  only  means 

""  j^^^Ij  which  under  that  act  are  to  l)econie 

U  luilhways  should  be  so  where  they  pass 

•^.li  Indian  lands,  as  in  other  iiarts  of  their 

fflr*  although  they  might  not  be  (as  to  such 

rtion  of  them)  original  allowances,  nor  have 

I  ,„i-  iiublic  money  or  statute  lalK)ur  laid  out 

iem    B!im',y.Bow„,8Q.K.  181. 

[r.rinore  than  twenty  years  there  had  been 

milled  roads  through  the  Huniber  Plains,  in 

j>  tuvniship  of  Ktobicoke,  not  laid  out  by  any 

fi,or  authority,   but   used   by   the  public  at 

tLure   owing  to  the  original  allowances  not 

LuiL'  hecii  opened.     They    were   irregular  in 

keir  direction,  and   varied   at  times  in  their 

(urse    '  'iiti  *'"-'''  '■'"*'^  crossed  defendant's  land. 

I  vfas  proved  that  during  two  years   statute 

Liir  inul  hceii  performed  upon  it,  ami  that  it 

Li  Ijeen  travcllol  for  nearly  fifty  years.     When 

te  regular  allowances  were  opened  defendant 

ktriicted  this  road,  and  it  appeared  that  other 

jiar  mads  in  the  neighbourhood   had   been 

pjl  in  the  same  manner  :— Held,  that  it  was 

fctahigliway  nnderC.  S.  U.  C,  c.  54,  s.  .SI 3, 

I  it  could  not  be  said  that  statute  lalwur  had 

Itn  "  usually  performed  "  upon  it ;  and  as  it 

sill  fact  only  a  substitute  for  the  regular  al- 

Hance,  it  might  fairly  be  treated  as  "  altered," 

Ihin  the  spirit  of  that  clause,  when  the  allow- 

e  was  opened.     Jiiijiiia  v.  Plunkett,  "21  Q.  B. 

lit  appeared  that  statute  labour  had  been  jier- 
.medon  parts  of  a  road,  but  only  to  a  very 
jited  extent,  and  not  from  time  to  time,  so  as 
Ijhew  tliat  it  was  a  road  ' '  whereon  the  st.'vtute 
lour  hath  been  usually  performed": — Helil, 
1  sufficient  to  establish  the  road  as  a  public 
Jiwiy  umler  22  Vict.  c.  34.  licijiiM.  v.  Hall, 
ft  P.  282. 

Beld,  that  the  Commissioner  of  Crown  Lands 
J  no  authority  to  open  roads  on  lauds  granted 
Ithe  crown,  and  any  money  expended  under 
lautliority,  is  not  public  money  within  C.  (S. 
|C.  0.  54, 8.  313  ;  and  the  roafls  so  ojieued  do 
therefore,  become  public  highwaj  s  under 
tact.    U>. 

I  road  and  public  bridge  having  been  con- 
Icted  many  years  ago,  and  public  money  and 
late  lalwur  having  been  expended  thereon 
time  to  time  for  15  years  : — Held,  under 
.  I'.  C,  c.  54,  s.  31.3,  that  it  must  be  deemed 
Bblic  highway.  Protme  v.  Ulentiy  et  uL,  13 
t.'M. 

■pon  a  road,  not  a  regular  road  allowance,  but 

".  of  land  given  by  the  owners  tliereof  for 

general  convenience,   statute  labour  had 

1  performed  for  some  time  under  the  regular 

uter,  and  the  public  funds  expende<l : — 

that  the  road  must  be  conaidered  to  be 

br  the  charse  of  the  municipality,  so  as  to 

V  them  liable  for  its  state  of  repair.     Oil- 

V.  Tk  Cofimration  of  tfie   Towtuthin  of 

*,26C.  P.l. 

I  Rfgrna  v.  Gordon  et  a!.,  6  C.  P.  2l.%  p. 

%iimv.  Rankin,  16  Q.  B.  .304,  p.  3984  ; 

J  V.  Corimation  qf  YorkoiUe,  22  C.  P.  431 ; 


4.  Dedication, 

(a)  By  Plan. 

[See  R.  S.  O.  e.  14<J,  ».  tJ7.] 

A  man  laying  out  village  lots  with  streets  to 
bound  the  lots,  and  sclliug  according  to  siiuti 
a  plan  : — Held,  bounil  by  this  dcdicati(m  of  the 
streets,  unless  rebutted  by  other  evidence.' 
O'lirieii  H  at.  v.  ('nrjiiiratlon  of'  the  VilUuie  of 
Trenton,  (!  V.  V.  350. 

The  main  evidence  to  establish  the  continuation 
of  a  street  in  a  village  to  the  w.-vter's  edge,  was  a 
map,  alleged  to  be  the  original  map  by  which  the 
village  was  laid  out  about  forty  years  ago,  but 
not  authenticated  by  any  signature  or  date  ;  and 
for  upwards  of  twenty  years  before  suit  another 
plan,  duly  registered,  had  been  in  general  use, 
not  shewing  the  continuation  ;  and  no  user  was 
proved  for  the  i>urpoae  of  a  highway.  The  court 
— Held  that  they  were  not  lK>und  by  s.  41  of  12 
Vict.  c.  81,  to  declare  the  street  so  ni.'>.rked  a 
public  highway.  O' lirieu  v.  Miinieiital  doancil 
of  Trenton,  7  I'.  V.  •24(!. 

Where  a  person  has  sold  lots  according  to  a 
plan  on  which  a  lane  is  laid  out  in  their  rear,  he 
cannot  afterwards  shut  up  such  lane  ;  and  the 
fact  that  he  had  previously  conveyed  portions  of 
the  lan<l  comprised  in  the  lane,  wruild  only  affect 
so  mnch  as  he  had  thus  precluded  himself  from 
giving  up  to  the  public.  Reifma  v.  Boulton,  IS 
Q.  B.  272. 

(_'.  owned  township  lot  32,  and  H.  lot  31  ail- 
joining  it  on  the  east.  In  185<i  H.  laid  out  p<art 
of  31  into  village  lots,  according  to  a  registered 
plan,  which  sheweil  streets  called  First,  Second, 
Third,  and  Fourth  streets,  &c. ,  runniiiL'  from 
east  to  west  across  the  Idock,  to  the  east  limit  of 
lot  32.  In  18.58  C.  laid  out  the  east  part  of  lot 
32  by  a  plan  also  registered,  by  which  a  street 
called  Augusta  street  ran  north  and  south  along 
the  east  side  of  32,  and  from  it  streets  ran 
westerly  numbered  1,  2,  3,  4,  &c.,  corresponding 
to  and  a  continuation  of  First,  Second,  Thinl, 
and  Fourth  streets  on  H.'s  block,  Augiista  street 
only  intervening.  Village  lots  had  been  sold  on 
street  4  in  C.  's  block,  but  none  on  Fourth  street 
on  H.'s  land,  and  the  closing  this  last  mentioned 
street  wouhl  not  shut  out  a  purchaser  of  any  lot 
from  access  to  the  nearest  highway  : — Held,  that 
under  24  Vict.  c.  4!),  the  owner  of  H.'s  Idock 
might  by  a  new  survey  and  idan  close  up  Fourth 
street  on  his  land  ;  for  the  laying  out  a  street  in 
continuation  of  it  by  C.  did  not  make  all  one 


street,  so  as  to  render  the  proviso  in  that  statute 
applicable.     Reiiinn  v.  Rnhidi/e,  25  Q.  B.  299. 

Where  building  lots  have  been  sold  aoc(u-ding 
to  a  plan,  the  part  of  the  property  laid  off  as 
roiids  cannot  aiterwards  be  diverted  to  other 
purposes.     Ronnin  v.   H'alker,  (i  Chy.  G19. 

But  such  sale  does  not  bind  the  vendor  to 
make  such  roads.  Cheney  v.  Cameron  6  Chy.  623. 

See  Retjina  v.  Gordon  et  al.,  ('•  0.  P.  213,  p. 
3984 :  Roioe  v.  Sinclair,  26  C.  P.  233,  p.  398'? ; 
Crooks  v.  Willianin,  39  Q.  B.  530,  p.  4046 ; 
Hatttingn  v.  Corporation  of  St.  Catliarines,  43 
Q.  B.  i34,  p.  3987. 

(b)  Other  Cases, 

Where  in  trespass  qu.  cl.  fr.,  it  appeared  that 
the  land  had  been  used  for  some  ye  ire  as  a  public 
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road,  altliouL'L  it  wag  wliolljr  on  plaintiff's  land,  i 
the  public  allowancu  not  having  Iwen  found  suit- 
able, and  afterwards,  by  order  of  the  sessions,  a 
new  road  was  laid  out,  also  on  the  plaintiff's 
laud,  but  nearer  to  the  publiu  allowance,  and 
the  plaintiff  tlien  stopped  up  the  Krst  road,  but 
defendants  cut  down  some  trees  which  had  been 
used  to  block  it  up  and  dug  up  the  soil : — Held, 
that  the  plaintiff  wax  entitled  to  maintain  tres- 
pass against  them.  Jiorrowiinin  v.  Milrhi'H  et  nl. ,  ■ 
2  Q.  B.  155. 

AVhere  A.  has  expressly  dedicated  by  deed 
certain  lantls  for  the  pur|>o8e  of  a  public  roail, 
which  the  public  have  n<lopted  by  user,  A. 's 
subsetiuent  conveyance  of  the  land  cannot  con- 
trol the  prior  dedication.  Mallurh  v.  ^.mlernoii,  I 
4(2.  B.  481. 

A  tenant  for  years  cannot  dedicate  so  as  to 
bind  the  reversu)ner.     livijiua  v.    W'lxmvi;  0  ii.  \ 
B.  293. 

Semblc,  that  -where  the  reversion  conies  at 
once  to  the  tenant,  without  any  interval  of 
time,  his  acijuiescence  in  the  dedication  wliile  a 
tenant  will  not  bind  him,  in  the  absence  of  evi- 
dence of  a('(juiescence  in  the  dedication  on  the 
part  of  his  landlord.  Where  therefore  a  tenant 
under  the  crown  had  been  convicted  upon  an 
indictnicnt  for  taking  exclusive  possession  of  the 
road  after  he  had  obtainetl  his  patent,  the  court 
refused  to  give  judgment  until  evidence  had 
been  give  a  to  shew  the  crown  a  consenting  party 
to  the  dedication.     J  l>, 

A  dedication  takes  effect  from  the  intention  of 
the  person  making  it,  and  the  merely  opening  or 
widening  a  street  for  the  convenience  or  Ijenefit 
of  the  person  doing  it  and  permitting  the  public 
to  use  it,  will  not  constitute  a  dedication.  The 
(juestion  of  dedication  or  no  dedication  must 
be  left  as  a  (|ue8tion  of  fact  for  the  jury.  Jhl/unt 
\.  J/ai/ncK,  7  Q.  B.  4(i4. 

The  placing  a  gate  across  a  travelled  road> 
after  the  public  have  enjoyed  it  Tor  upwards  o^ 
twenty  years,  can  never  abolish  a  highway  : — 
Semble,  that  a  gate  being  kept  across  a  road  is 
not  in  any  case  conclusive  as  to  the  road  being  a 
public  one  ;  a  right  may  have  been  reserved  to 
put  it  there  to  prevent  cattle  straying.  Johnston 
V  Jioyle,  8  Q.  B.  14-_>. 

One  H.  owned  a  block  of  land  fronting  on 
Elizabeth  street,  in  Toronto,  and  running  bivck 
to  the  centre  of  the  block  between  Elizal)eth  and 
Teraulay  streets.  In  laying  out  this  land,  he 
ran  a  street  or  lane  of  forty  feet  from  Elizabeth 
street  to  the  limit  of  liis  own  property  which 
was  not  then  enclosed.  A  short  time  after,  and 
about  seventeen  years  ago,  M.,  the  owner  of  the 
adjoining  land  to  the  east,  fronii;ing  on  Teriiulay 
street,  erected  a  fence  to  enclose  his  own  land 
running  across  the  head  of  this  lane.  H.  had 
nothing  to  do  with  the  putting  up  of  this  fence, 
and  there  was  no  concert  between  him  and  M. 
as  to  the  plan  of  survey,  or  the  laying  out  of 
their  respective  properties.  G.,  owning  land 
bought  from  M.  abutting  on  the  head  of  the  lane, 
threw  down  the  fence,  so  as  to  make  a  thorough- 
fare to  his  own  premises.  Defendants  occupy- 
ing lots  on  the  lane  purchased  from  IL,  and  con- 
tending that  (».  had  no' right  to  convert  the  lane 
into  a  thoroughfare  to  Iiis  own  lot,  re-erected  the 
fence  a  few  inches  west  of  the  line  of  that  pulled 
down  ;  and  thereupon  G,  jjrocured  them  to  be 


indicted  for  nuijanco  in  obstructini!  a     i 
A  verdict  of  guilty  wiis.lirV  '' 


highway. 

ject   to  the  opinion 


)f  the  court  -  Hel/ 
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the  jury   should    have   lieen    ilirLxtui  t.i 
whether  the  lane,  when  first  laiii  o^t,  «  '  ; 
cated  by  H.  to  the  public  as  a  liigliV;,y'"„' 
ally,  or  whether,  with  refereiicu  to  I;{4'|4V 
c.  45,  8.  1,  there  was  an  exjircsM  n-siTvatinn'^ 
any  right  by  him.     Bobinsi.ii,  ('.  .1.,  ,ljs,'    ' 
holding  that  defendants  were  oiititlwl  tii     "" 
quittal,  on  the  grouml  tliat  thu  evidem'.'f!!;]' 

to   sliew   any   dedication  by  U    u,  »i,     '  i , 
1  1  J.1     i'    -i.     I  1  ■  •'  'lit.'  m  ] 

l)eyond  the  hinit  of  Ins  "wii  prnpiTtv,  am!  ti  J 
they  were  therefore  justified  in  rMtunii .  t? 
fence.      lieijina  v.  Sjhiii'c  it  <(/,,  ]]  (i  jj  ./j 

Held,  that  under  the  facts  .stated  in  this  ^.A 
the  defendant,  ))eing  the  lessee  ui  tho  (inluaj 
department,  had  no  right  to  (phstnut  tlifroj 
leading  to  the  Niagara  Kails  fiTiy,  wi,i^i,  wJ 
shewn  to  have  been  dedicated  liy  tlm  ci„wiii 
a  highway  ;  and  that  he  was  guilty  of  a  i,„is„J 
in  so  doing,  liiijum  v.  Davis  it  (it.,  uml  I; 
V.  FnilH;  1 1  (,►,  B.  .340.  ■ 

Held,  that  upon    the  evideutf  of  user  d 
expenditure  of  public  inoiicy  nut  out  in  this, 
there  was  nothing  to  .shew  a  (luilinitimi  i.v 
owner  of  the  land,     livijina  v. /,•(/«/■„,  i,;;, 
.304.  '      ' 

A.,  owning  a  large  tract  of  laml,  l:ii,lont| 
plot  for  a  town  at  the  numtli  of  thu  rivir 
upon  the  map  of  which  town  a  roail  was  iiiarkJ 
off  leading  along  the  edge  of  the  river  h  3 
mouth.  The  road  was  made  originally  at  tM 
exi)eiiS(;  of  A.,  but  afterwards  repaired  w\  ij 
proved  by  statute  labour  and  pul)lie  nidiiey, 
holes  tille<l  up  in  the  part  upon  which  tiii' . 
struction  complained  of  was  erected : -Hell 
that  there  was  sutiicient  evidouee  of  dedioaticj 
AV.'/('/i(i  V.  Gordon  et  al.,  (i  C  P.  213. 

Roads  had  been  travelled  for  inure  tlian  J 
years  through  the  Humber  plains,  not  laid  Mitjl 
any  proper  authority,  but  used  by  the  ,„ 
instead  of  the  original  allowances,  wliid'i  L 
not  been  opened.  When  tlie  regular  alh.wMiJ 
were  opened  defendant  obstructed  one  df  tlK 
roads,  which  crossed  his  land.  (In  the  Mi 
March,  18,3.'i,  700  acres,  including  defemlant) 
lot,  "  with  allowances  for  roads  as  left  IntJ 
survey  of  deputy  surveyor  Hawkins,  and. 
other  roads  now  travelled,"  were  graiitfili 
trustees  for  Christ  Church,  Miniico,  and  sdId 
quently  transferred  by  them  to  the  rector,  [ 
whom  defendant  held  :— Held,  1.  That  the.. 
could  not  be  considered  a  highway,  fur  the  ei| 
dence  shewed,  not  a  perpetual  dedication,  i>nt  j 
most  a  permission  to  use  until  the  propir  alloJ 
auce  wns  opened,  when,  if  not  before,  thedefj 
daiit  had  a  right  to  close  it.  2,  That  iiotlii 
the  patent  constituted  a  highway.  3.  That'i 
right  by  dedication  could  have  been  gaineii  I 
the  public  while  the  fee  remained  in  the  c 
and  the  permission  of  the  rector  for  the  I 
being,  or  his  tenants,  could  not  bind  his  sn« 
sors.    Reijina  v.  Plunkett,  21  Q.  B, '),%. 

Where  defendant  was  convicted  of  hiri 
obstructed  a  highway  on  evidence  which  cMni 
shew  that  the  alleged  highway  bad  heeu  < 
lished  by  a  plan  Hied  or  signed  by  the  on 
of  the  adjoining  lots,  or  by  the  general  w  j 
the  public,  or  tliat  any  clearly  dclinwl  purtiii  J 
land  had  been  marked  off  and  used;  bott' 
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n  obHtructuig  ,  ,,ui,ij 
jfiiilty  wasdirtttf,!  .,,1, 
the  court-  H.M,  tl,^ 
Vniuii    (liri'tttil  t..  iln 
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sference  t(i  i;U'l4VnJ 
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were  untitled  tuan; 
tliat  tliu  evidtiH-j  k\\„ 
>n  by  H.  tci  tlw  iml,l 

own  iiroiivrty,  and  tiu 
stiHe<l  ill  restnriim  tb 
•'-  ''  "'.,  ll"Mi.  ;ii, 

facts  stated  in  this  casJ 
le  k'Hseo  of  the  (inli,auc( 
iht  to  (distriiet  thenn, 
V  Falls  ferry,  wliidi  n 
tlicated  liy  tlin  ernwnid 
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JJdrU  it  III.,  mill  Hi.iiii 
0. 

e   evidt'Uee  of  user, 
iioiiey  sot  out  ill  this  ta.^ 
shew  a  dedieati.ni  l.y  t'J 
I'ljilM   V.  h'lUlkiii,  Id  (.1.1 

tract  of  land,  laid  mi;  { 
e  liumth  of  the  river  1 
1  town  a  road  was  inarktJ 

edge  of  the  river  tn  i| 
IS  made  originally  at  i 
erwards  repaired  an! 
lur  and  jiublic  inniny,  ,13 

part  uiMin  wliieh  {hvil\ 

of    was   erected :-} 
lit  evidence  of  dedicaticj 
'.,  t)  C.  1'.  -lU. 

;i veiled  for  mure  tban'] 
iiher  plains,  not  laid  i.iul« 
but  used  by  the  [d^ 
al  allowances,  wlmli  1 
lien  the  regular  alldWMoJ 
oliatnicted  one  of  tM 
lis  land.    Itn  the  HUtj 
res,   iucludinj,'  defeiiiliuit| 
for  roads  as  left  k  tij 
irveyor  Hawkins,  aivl 
veiled,"   were  granteiii 
urcli,  Miniico,  and  suki 
y  them  to  the  rector,  wM 
-Held,  1.  That  the   ' 
id  a  highway,  for  tk 
erpetual  dedication,  U\l 
use  until  the  iirojur  alloJ 
n,  if  not  before,  thtilefaf 
ose  it.    2.  That  uotliiiijl 
1  a  highway.   3.  That/ 
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fee  remained  in  tlie  c 
f  the  rector  for  the  1 
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ed  to  have  been  merely  an  open  space  not 

"^til  l>y  P""*"  "'"  ^•'"•^''*'    "V""  which  the 

iif  tiie  adjoining  land  had  lieen  in  the 

I*,  of  pMsing  in  the  carriage  of  goods,  wood, 

to  the  rear  of  the  premises  : — Held,  not 

■ ...  evidence  of  dedication  to  suiiport  the 

.notion.    A'"/'""  v.  OnAlilh;  13  C.  K  'iOO. 

(n  being  owner  in  fee  of  the  land  in  (piestion, 
itbe  I'tli  of  Novcnil)er,  1825,  conveyed  in  fee 
If  a  married  woman.  It  continued  to  lie 
L«lin  with  other  laud  belonging  to  D.  until 

when  he  removed  the  fence,  throwing  this 

Jinto  Brock  street,   in  the  City  of  Toronto, 

ribiibitaliuttcd,  anil  it  continued  from  that 

,f  1,1  l)c  used  as  p.irt  of  the  street.     F.  died  in 

whether  before  or  after  the  removal  of  the 

Ic^  was  not  certain,   leaving  her  husband  and 

E8t  son,  who  was  then  of  age.     The  husband 

in  is'w,  .in<l  the  son   in   that  year  brought 

uent  against  the  corporation  of  the  city  : — 
feiltiiat  he  was  •  iititled  to  recover,  for  the 
Uicati'in  by  D.,  being  after  the  conveyance  by 

oduld  pass  no  title  to  defendants.    Nv'hether 

iiiiWic  generally,  not  these   defendants  in 

tticular,  had  actiuired  a  right  of  way  over  the 

i  was  a  iiucstion  not  affected  by  this  decision. 

£.«'.'■««  v.  VV/c  ( 'oriiontlivii  of  f/iu  C'iti/  of  Tor- 

eoQ.  B.  137. 

liighway,  of  which  the  origin  was  not  clear, 
[  Imeii  travelled  for  forty  years  across  the 
intilf'slot,  the  patent  for  which  was  issued 
[isSil,  The  municipality  in  18()(>  passed  a  by- 
t  shutting  up  this  road,  but  no  conveyance 
I  ever  made  to  the  plaintiff.  They  after- 
*lj  threw  down  a  fence  with  which  he  had 
(l(iseil  the  old  road,  and  took  away  gravel 
J  it.  The  plaintitf  having  brought  trespass  : 
itld,  tint  he  could  not  recover,  for  the  user 
[thirty  years  after  the  patent  would  be  con- 
jive  tviitence  of  a  dedication  as  against  the 
iier,  and  such  dedication  was  eiiuivalent  to  a 

lug  out  by  him,  so  that  the  road,  under  C.  S. 

|('.  c.  M.  s.  33(),  was  vested  in  the  inunici- 

Mi/lloii  v.  Duck-  ft  al.  26  Q.  B.  61. 

l  block  of  land  in  the  city  of  Hamilton,  ex- 
iiiig  from  John  to  Hughson  street,  was  con- 
((!  to  the  corporation  for  the  purposes  of  a 
tic  market,  a  strip  across  the  entire  iiorth- 
I  side  of  which  had  been  used  for  over  twenty 
I  as  a  passage-way  or  sidewalk,  but  this 
jwas  not  separated  from  the  rest  of  the 
I  except  by  a  kind  of  ditch,  the  earth  from 
Ich  mainly  formed  the  sidewalk  and  raised  it 
ire  the  level  of  the  rest  of  the  block.  This 
iralk  had  been  recently  narrowed  and  plank- 
ke  the  ordinary  sidewalks  of  the  city.  A 
;  market  building  had  been  erected  on  the 
berly  part  of  the  block,  and  used  as  such 
'lout  thirty  years.  Defendant  and  others, 
lowned  the  land  adjoining  to  the  sidewalk 
'he  north,  had  erected  buildings  thereon 
|ing  or  fu'iiig  on  the  sidewalk  and  nearest 
,  which  bnildings  were  generally  occupied 
Iveras,  and  to  some  of  which  there  was  no 
i  except  across  the  sidewalks.  The  city 
britiea,  for  some  unexplained  reasons,  had  re- 
jf  erected  a  close  board  fence  on  the  extreme 
lerly  boundary  of  the  sidewalk  from  street 
teet,  thus  effectually  obstructing  the  doors 
jwindows  of  said  buildings,  and  cutting 
t1  access  to  one  or  more  of  them.  De- 
nt being  one  of  those  injuriously  affected 


I  by  the  board  fence,  cut  it  away,  contending  that 
he  had  a  right  to  enter  upon  the  sidewalk  from 
any  part  of  his  land  adjoining  to  it,  as  long,  at 
j  any  rate,  as  it  was   iiermitted  to   be  used   as  a 
j  public  way  eitherfor  carriages  or  foot  passengers; 
I  and  being  sued  in  trespass,  for  cutting  away  the 
I  fence  he  pleaded  several  i)leas,  alleging  the  locus 
I  in  (juo,  in  some,  to  be  a  carriage   way,  and  in 
others  a  footway,  relying  on  the  public  user  for 
I  over  twenty  years  ;— Held,  that  a  city  corpora- 
tion to  whom  land  had  been  conveyed  for  the 
j  purposes  of  a  public  market,  being  in  the  position 
j  of  trustees,    were  incapable  of   dedicating  any 
:  part  of  the  land  to  the  jiurposes  of  a  liighway,  or 
of  diverting  it  in  any  respect  from  its  original 
,  purpose  of  a  public  market,  and  therefore  no 
such  dedication  could  be  presiime<l  from    any 
length  of  user  they  might  ]ieriiiit  or  had  permit- 
\  ted  ;  and  that,  acting  on  ))ehalf  of  the  public, 
I  from  the  nature  of  their  trust,  they  necessarily 
retained  such  a  power  of  control  as  would  justify 
the  erection  of  a  fence.     The   Viti)  uf  HumiltuH 
i  V.  Morrison,  18  C.  P.  228. 

Where  in  or  prior  to  1822;  a  lane  or  alley  was 
laid  out  by  the  owner,  connecting  with  two  pub- 
lic highways,  and  which  had  been  nsed  by  the 
public  ever  since,  without  any  interruption  from 
the  owner  during  his  lifetime,  a  perioti  of  forty 
years  : — Held,  that  this,  apart  from  the  other 
evidence  set  out  in  the  report,  was  sufficient 
evidence  to  go  to  the  jury  of  an  intention  by 
the  owner  to  dedicate  the  lane  in  (juestion  to 
the  public.  Held,  also,  that  a  deed,  executed 
by  tlie  owner,  of  a  lot  abutting  on  the  lane, 
in  which  the  limits  of  the  lane  were  given, 
might  be  referred  to  to  ascertain  its  tnie  width. 
Held,  also,  that  the  public  were  entitled  to  the 
whole  width  of  the  lane  :  that  evidence  of  enjoy- 
ment by  them  of  the  part  in  dispute  was  not 
essential ;  and  that  an  obstruction  by  a  person 
who  knew  he  was  obstructing  a  street  already 
laid  out,  could  not  afford  any  evidence  to  displace 
the  intention  of  dedication  by  the  owner.  Re- 
(jina  V.  Donaldson  et  al .,  24  C.  P.  148. 

Held,  that  the  evidence,  set  out  in  the  report 
of  this  case,  was  sufficient  to  warrant  the  conclu- 
sion th.it  the  land  in  question  in  this  suit,  claim- 
ed as  part  of  lot  25  on  the  east  side  of  (^ueeu 
street,  in  the  town  of  Paisley,  was  laid  out  by  the 
crown  on  the  original  plan  or  survey  as  a  street, 
and  as  such  was  dedicated  to  the  public ;  and 
that  even  if  the  description  in  the  patent 
from  the  crown  subsequently  issued  to  the  plain- 
tiff, was  sufficient  to  inclu<le  the  land  in  (juestion, 
the  reservation  in  the  patent  of  all  the  streets 
within  the  "above  described  parcel  of  land," 
would  have  the  effect  of  excluding  it  ; — Held, 
also,  that  the  fact  of  the  plaintiff,  in  a  deed  by  him 
to  one  O.,  of  the  said  lot  25,  in  his  description  of 
the  metes  and  bounds  of  the  lot,  describing  the 
northern  limit  of  it,  which  adjoined  the  land  in 
question,  as  running  along  the  edge  of  a  street, 
amounted  to  a  declaration  by  the  plaintiff  of  a 
dedication  of  the  land  in  question  as  a  street, 
either  by  the  crown  before  the  issue  of  the  patent 
to  plaintiff,  or  by  x)laintiff  himself ;  and  that,  at 
all  events,  coupling  the  description  in  the  deed 
with  the  plan  of  survey,  and  with  evidence  given 
to  shew  that  in  consequence  of  the  land  being 
broken,  the  only  accessible  way  of  comniuncia- 
tion  between  tne  two  streets  between  which 
the  lot  25  was  situated  was  on  this  piece  of 
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land,  and  tlie  fact  of  its  user  as  a  highway,  nnd 
statute  labour  uxpuiided  on  it,  there  was  clear 
evidence  of  such  dedication.  Held,  also,  that 
the  evidence,  set  out  in  the  case,  estopped  the 
plaintitf  in  equity,  if  not  at  law  also,  from  <leny- 
ing  the  dedication.  Ruwe  v.  S'utclair,  26  C  1'. 
233. 

In  trespass  (j.  c.  f.  it  appeared  that  in  IHUH, 
one  O.,  a  surveyor,  under  whom  the  |daintitf 
claimed,  obtained  a,  patent  for  the  land  m  ijues- 
tion,  which  ho  previously  claimed  to  own.  In 
1857,  he  got  up  and  presented  to  the  Municipal 
CVmncil  a  petition  to  onen  a  road  through  the  lot, 
as  a  continuation  of  K.  street  in  the  village  oi' 
Collingwood.  A  by-law  was  passed  accordingly 
in  November,  18.")7,  and  (J.  ran  the  line  for  the 
road,  whicli  wa.s  afterwards  made  ;  S200  being 
expended  by  the  ('ouncil,  but  liot  on  G.'sland, 
it  not  bein>{  recjuired  there.  The  road  was  used 
hy  the  public  as  early  as  1857,  without  objection 
by  (t.,  through  liu  at  one  time  placed  a  gate  to 
keep  cattle  out  of  his  farm,  the  road  being  un- 
fenced.  The  road  as  used  deviated  at  one  point 
on  G.  's  land  from  the  line  of  K.  street,  owing  to 
a  ravine  : — Held,  that  G.  had  no  power  to  dedi- 
cate before  lie  obtained  the  patent,  but  that  his 
8ub8e(ptent  acts  amounted  to  a  dedication.  Sem- 
ble,  that  the  by-law  was  sutticient,  for  it  shewed 
that  the  extended  road  was  to  be  in  projection 
of  R.  street,  the  course  of  which  could  l)e  readily 
ascertained  ;  and  tliat  it  did  not  recpiirc  registra- 
tion under  !Hi  Vict.  c.  48,  s.  445,  having  been 
passed  before  that  act.  Jii'Lvrkljje  v.  Crvebnan 
etal.,  42  Q.  B.  29. 

In  a  new  country  like  Canada,  user  of  a  road 
by  the  public  is  not  to  be  too  readily  used  as 
evidence  of  an  intention  on  the  part  of  the  owner 
to  dedicate  it.  Dunlopy.  The  Township  of  York, 
16  Chy.  216. 

In  order  to  widen  a  street  in  the  city  of  St. 
Catharnies,  the  plaintiiT  and  other  owners  of 
the  land  on  each  side  of  the  street  agreed  to 
give  the  corporation  a  strip  of  land  bordering 
thereon,  not  exceeding  five  feet  in  depth.  The 
street  some  forty  years  ago  had  been  dedicated  by 
the  then  owner  of  the  land  to  the  public,  and  a 
plan  thereof  made,  by  wliich  the  plaintiff  ap- 
peared to  be  some  seven  feet  on  the  street,  but 
as  the  street  was  ai;tually  laid  out  on  the  ground 
and  used  by  the  public,  the  seven  feet  was  in- 
cluded within  the  owner's  fence  and  had  con- 
tinued so  ever  since.  The  corporation  claimed 
that  this  seven  feet  was  part  of  the  street,  and 
that  they  were  therefore  entitled  to  take  from 
the  plaintiff  under  the  agreement  live  feet  in 
rear  of  the  seven  feet  : — Held,  in  ejectment, 
that  this  seven  feet  could  not,  under  the  circum- 
stances, be  deemed  to  be  part  of  the  street,  not 
having  )>een  used  or  accepted  by  the  public  as 
such,  and  that  the  corporation  under  the  agree- 
ment could  only  take  the  five  feet  bordering  on 
the  street  as  it  then  existed.  Hnntiiigs  v.  The 
Corporation  of  tlie  City  of  St,  Catharines,  43  Q. 
B.  134. 

The  proprietors  of  a  park  lot  adjoining  the 
city  of  Toronto  laid  off  lots  on  a  street,  which 
was  only  partially  opened  up  on  the  ground, 
giving  to  each  lot  a  depth  of  120  feet  from  the 
eastern  boundary  of  such  park  lot  Some  years 
afterwards  the  street  was  opened  to  its  full 
length,  when  it  was  discovered  that,  as  the 
fences  were  then  placed  thereon,  some  of  the 


lots  on  the  part  last  ojiened  up  would  m   i 
the  depth  stipulated  for  ;  and  an  informati,     '' 
thereupon  fifed,  on  the  relaticm  nf  „,  ,J '** 
one  of  these  lots,  to  compel  tliu  roiunval  Tv^ 
fences.     On  a  survey  Wing  ,,,.1,1..  ,,„„„;'  '^ 
the  statute,  and  also  as  aacortaiiiuil  I'y  i,.,  i     ■ 
the  lines  of  that  part  of  the  Ht,(;it  wlii^l'^ 
been  opened  and   in  use   fdr  ;t()  years  it 
shewn  that  the  fence  did  uut,  ciicruaLll  (   ^l 
street,  and  that  any  appaiunt  iu(liictiun"tl,;j 
might  l)e  in  the  depth  of  the  l,,u  i„i,st  hJ 
been  caused  by  the  removal   n:'  th,..  1,(H|,,| 
fence  between  the  park  lot  i,i  (iin'sti,,,,  an,]  tj] 
adjoining  one.     Under  these  eirciimst;,,',,,,  ij 
court  dismissed  the  iiiformiitii)ii  witl,  ii.stv  * 
AtlornfU-Oentral  v.   Uoiillon,  •_']  ('hy,  51,^ 

In  such  a  case  the  owners  had  il(im,s,i,„i, 
ing  on  a  part  of  the  property,  iiitwuii,,,,  jta,l 
continuation  of  a  street  which  had  liet,,  ajn 
opened  up  and  travelled  for  u[iwa,ils(ii  ;tOvu™ 
—Held,  that  this  was  not  sueli  a,i  ait  iw  auioiijj 
to  dedication  of  the  stieet  i,i  suih  a  niamicr  J 
bound  the  owner  to  its  cxaet  iiositiim,  aiiil'tj 
if  it  could  be  so  treated  it  did  not  exteinl  tot  J 
portion  of  the  street  which  was  imt  avtm 
opened  up  and  used.     //*. 

For  the  law  of  dedication  ,if  huids  to  varid 
public  uses— See  "  Dedication,"  p.  ioo;.    ' 

See   Moore   v.    Corporation  of  Emmtm  k 
V.  1*.  277,  p.  4005  ;  In  re  Milirhh  ,,',,1  nj'tj 
poration  of  York,  31  (J.  li.  .S,",,'),  p.  400s ; 
v.   ilreut   Wextern  li.  Co.,  32  Q.  !!.  ,-|(Ni, 
liei/ina  v.  Corporation  of  Yorkiillv  •>•>  c 
p.  4019. 


5.  Private  Wayn, 
(a)  By  Grant,  Agreement,  or  XirimUi. 

Trespass  q.  c.  f.  Plea,  liberum  ti'iidiimJ 
Replication  :  demise  to  <lefeuilai,t  frmii  iJiijl 
from  year  to  year.  Hejoinder :  that 'lAff 
demise,  it  was  consented  and  agreed  that  Jtii 
dant  and  his  servants,  &c.,  sIkhiM  liaviksrel 
pass  and  re-pass  in  and  over  the  dose,  iiuii 
&c.  : — Held,  that  to  support  this  rejuintleJ 
written  agreement  at  least,  if  iidt  niie  oi^ 
seal,  should  be  proved.  Bruiuikm  v.  M^ 
3  C.  P.  297. 

One  J.  M.  conveyed  to  plaintiff  the  snutli* 
quarter  of  a  lot,  reserving  the  inivilcge  of  aK 
two  rods  witle  through  to  the  smith  westijiiij 
which  he  afterwards  conveyed  with  the  riglll 
way  reserved.     In  tresp  iss  acaiiist  tbt  m 
of  the  south  west  quarter  ..uci  liis  Hdrkiiieu,! 
breaking  and  entering  plaintiff 's  eluse,  vii 
was  a  lane  nearly  two  ntds  wide  ItaJiii^  fi 
defendant's    lot   through   plaintitf 's  ^mi 
— Held,  that  defendant  might  justify  uitl^ 
grant  of  right  of  way,  and  that  the  lane  i{ 
which   the  trespasses  were  said  to  iiare  I 
committed  having  existed  of  nearly  tbei 
width  as  that  described  in  the  grant  fur  tli 
time,  the  reasonable  construction  mos, thill 
grant  was  meant  to  apply  to  that  lane  m  I 
way  granted.      Miller  v,  AmlenuH  et all^-l 
458. 

H.  formerly  owned  a  piece  of  land  of  i 
the  plaintiff 's   and  defendant's  closes  f 
parts.     He  used  then  to  pass  by  sutfcraaij 
R.'s  land  to  the  east,  and  thus  get  into  tielj 


m 

noil  up  wouM  nut  h^ 
1  and  ail  iiifiirnmi.i, 
rel.iticm  nf  an  (miu, , 
tipel  till;  removal  df  i 
lieiiig  iiiaiU'  imrsiiant  ^ 
iiacortaiiiud  liy  iiriKlu™ 
of  the  Ntiwt  wlutli  hi 
ise  for  HO  years,  it  ^ 
(lii\  licit  cucriiad  uu  tk 
ipiiaruut  ri'iluttidii  theJ 
li  of  the  liitN  must  haJ 
eniiival  ut'  tliu  ImiuiilaH 
:  lot  in  ijiiustiun  ami  tlj 
these  eircum»ti»\«s  t3 
Drmation  with  eii»t«. 
OHftoH,  'Jl  (.'hy.  5<,«. 

mera  hail  ilnncsnmcgti 
iroiierty,  iiitfiitliiig  it  ul 
;t  which  liiiil  bti'iL  aln 
ml  for  miwanUtii  Mye 
lot  such  an  aut  iia  lUiKnintJ 
tieet  in  siuh  ii  niamwi 
8  exact  iiositiuu,  ami  tv* 
ill  it  ilid  not  cxttnilti.tkj 
t  which  was  imt  aitiul 
Ih. 

icatinn  of  lands  t(i  viriji 
juu'/VnoN,"  1).  lOOT. 

rporalioii  of  E»iiuf»'mi. 
'n  ir  .\filii-hle  dill/  (Ik'cJ 
Q.  B.  35,-),  !>•  400^,  M 
Co..  :V2Q.  li.  .Wmi.SJ* 

(K)/'  yocin«i,-22e.r. 


nvatv  irnyi. 

iijrecmint,  or  XiAmiij. 

lea,  lilierum  ti'iiouitntij 
to  ilefeiiilant  from  I'lji 
Hejoiniler:  that  uil,ti 
iiteil  and  agreeil  that  del 
&e.,  should  liavvkwl 
md  over  the  close,  in  iki 
sniiport  this  rejtMtlei; 
least,   if  luit  one  d 
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ed  to  plaintiff  the  south* 
crviiig  the  privilege  of  »ij 
igh  to  the  south  west  (id 
s'coiiveyed  with  the  rgbl 

tresp  IBS  ai'aiiist  the  «if 
uartcr  ..ml  liis  norkmeij 
ring  plaintiff 's  eluse,  ri 
two  rods  wide  leading  J. 
ifough  plaintiff's  prtffliij 
ulaiit  might  justify  mM 
iray,  and  that  the  toe* 
ses  were  said  to  haw  I 

existed  of  nearly  the  i 
ribedin  the  grant  for « « 
,e  construction  wii8,th»tl 
«  apply  to  that  lane  |i 
Ikr  V.  Ani.hrii)n(l<i\^^-\ 
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led  a  piece  of  land  of « 

I  defendant's  closes  foB, 

,en  to  pass  hy  sutfcmce* 

,t,  and  thus  get  iutothel( 


but  he  could  get  out  of  his  own  lot  liy  a 
''to  the  west.  Ho  fi«t  conveyed  to  M.  a 
^*     of  his  I'll"!  hetweon  what  he  retained 


lortion 
Ithis  liiii''- 


reserving  to  liimself  no  right  of 


v't  it';  ft'"'  '"'  ftfterwarila  convoyed  to 
"•*  tVa  strip  hetweun  K.'a  land  and  his  own. 
",":,,,,  enclosed  his  land  so  that  the  iilaiutiff 
shut  in  :"Held,  that  the  plaintifl"  was  en- 
!f,ito  ft  right  of  way  of  uecossity  over  the 
fl  which  H.  had  conveyed  to  M.      Titrnhiill 

Phiiitiff  owned  land  along  the  river  Thames  at 
n.intwherc  there  was  a  bend  or  elbow  iii  the 


real" 


He  conveyed  to  defendants  the  atrip 

,Jil  fur  their  track,  which  ran  close  to  the 

'tat  this  heiid  so  .is  to  leave  no  passage  from 

jhiidalmve  to  that  below,  but  he  hailaeceaa 

iMih  i)art  separately  by  the  highway  :— Held, 

tdtfeiithuits  were  not  bound  to  provide  any 

lassage.    ('(irrull  v.  (•'mil  Wfnli'ni  R.  Co., 

(1.  k  til 4. 

\  ri.'ht  of  w.ay  ten  feet  wide,  deacribed  as  run- 
iy  nnrtli  from  a  certain  street,  equally  ujjon, 
M  and  lietwiien  two  lots,  to  the  depth  of  sixty 
t,  and  then  at  right  angles  :— Held,  to  extend 
lv<ixtv  feet  hetweeii  the  lots,  so  that  the  cross- 
uiili!  lie  within  that  distaii-  e,  ui>t  tei.  feet 
,iud  it,  which  would  make  the  depth  sev-enty 
It,  }l,-l'aiiim<iii  cidl.  V.  Beiiiipi-!',  2.5  Q.  B.  419. 

0,,  (in  the  li'ith  December,  1848,  conveyed  to 
mrt  1)1  lot  3.S,  and  he  conveyed  by  the  same 
[,1,  "iisapiiurteiiant  to  the  land,  a  full,  free, 
il  iiniestricteil  right  of  way  in,  over,  upon,  and 
ng,  and  to  use  as  a  public  highw.iy  or  atreet, 
ciitain  stri))  of  land,  of  twenty  feet  in  breadth, 
iing  the  westerly  side  of  the  said  parcel  of 
111,  extending  from  the  highway  aforesaid  to 
water's  edge  of  the  river  St.  I..awrence,  at  all 
jes  and  sciisons  for  ever  hereafter."  In  an 
liun  for  ohstructing  this  right  of  w,ay  :— Held, 
That  the  way  was  clearly  a  private,  not  a 
ihc  w.iy,  the  words  "  to  use  as  a  public  high- 
or  street "  indicating  only  the  extent  to 
ich  the  grantee  might  use  it.  2.  That  the  ob- 
iction,  without  actual  damage,  gave  the 
itee  a  cause  of  action,  for  it  was  an  inter- 
incewith  his  casement,  which,  if  submitted  to, 
111  tecnnie  a  right.  3.  That  it  would  be  no 
lice  that  the  hoathouse  was  below  high  water 
k,  tliough  ( ).'s  right  only  extended  so  far,  for 
»nd  the  defendant,  claiming  under  him,  were 
ipiedby  O.'sdecd  to  P.,  which  granted  to 
water's  edge.   I'linnh  v.  McGannon,  32  Q.  B.  8. 

.  owning  liuul  in  fee,  conveyed  a  part  of  it, 
jrhieh  were  two  houses,  to  the  plaintiff,  by  a 
1  under  the  act  respecting  short  forms  of  con- 
jices,  describing  the  premises  as  consisting 
(ruhonses,  numbered  112  and  114,  "and  the 
{urtenaiices  thereof,"  and  by  metes  and  bonds 
t  one  of  the  courses  extending  westerly  "to 
^e  produced,  six  feet  wide,  then  south  *  * 
J  the  !>aid  lane,"  &c.  This  lane  then  existed 
tB.'slaud,  and  was  used  as  a  means  of  access 
le  two  houses.  The  plaintiff  claimed  title 
kr  B.  hy  a  suhseijuent  conveyance,  and  was 
p  of  the  description  in  defendant's  deed  be- 
|he  purch.ise(l  :  —Held,  that  the  right  to  use 

»ay  passed  by  the  deed  to  defendant.     B., 

1  he  sold  to  defendant,  represented  that  this 
Iwas  laid  out  for  the  use  of  the  land  convey- 

nd  on  the  faith  of  this  defendant  purchased. 

,  that  even  if  the  right  had  not  passed  by 


the  deed,  the  dofondant  would  have  b'  .  :i  ntitleil 
to  relief  in  equity  against  interfeieii' v.  liy  B.,  or 
any  one  claiming  under  him.  AiUiiiik  v.  Lumjh- 
mail,  39  Q.  B.  247. 

Held,  that  the  case  of  .Fidinson  v.  Boyle,  as  re- 
})orted  in  8  Q.  B.  142,  and  II  Q.  B.  101,  taken 
HI  connection  with  the  evidence  given  in  this 
case,  and  set  out  in  the  report,  only  estsbliaheil  a  ^ 
right  of  way  in  the  plaintiff  over  the  east  half  of  ' 
lot  23,  in  the  0th  concession  of  Markham,  to  the 
concession  line  between  the  8th  and  9th  conces- 
sion, but  none  over  the  west  li.ilf  of  the  lot. 
Wul.'ihv.  Johnmn,  'liV.  P.  3()7. 

Declarivtion    for  breaking  and   entering  the 
plaintiff's  close,  being  a  yard  in  the  rear  of  a  cer- 
tain shop  and  preiniscs,  tmd  throwing  down  a. 
brick  wall  there.     Plea  :  that  before  the  alleged 
trespass  one  J.  \).  was  seized  in  fee  of  the  said 
shop  and  premises,  and  of  the  said  chise  :  that 
the  occupiers  of  the  shop  enjoyed  as  of  right 
and  without  interruption  a  certain  w.ay  on  foot 
and  with  cattle  from  a  public  lane  over  said  close 
to  said  shop  and  premises,   and  therefrom  over 
said  chiae  to  the  lane  :  that  afterw.irds.J.  f).,  by 
deed,  dated  Pith  July,  1849,  demised  the  shop 
and  premises,  with  all  the  appurtenances,  to  L. 
&  W.  as  trustees  for  a  term  of  years,  which  it  was 
agreed   by  the  deed  should    be  renewed,   and 
wliicli  was  afterwards  renewed  ;  and  that  the  de- 
fendants became  and  are  .assignees  of  the  term, 
and  took  possession  of  the  simp  and  premises 
under  the  assignment :  that  after  the  demise  to 
Ii.    &.  W. ,  the  executors  of  J.  \).  demised  to  .S. 
the  said  close  subject  to  said  waj',  and  the  same 
afterwards   became    vested  for  a  term   in  the 
plaintiff  :  that  afterwards  the  defendants  during 
their  term,  and  in  their  own  right,  entered  the 
close  to  use  said  way,  and   in   using  the  s.*^  ao 
broke  down  part  of  said  wall,  which  obst-  .icted 
said  way.     On  demurrer  to  this  plea  :— Hi  Id,  by 
Harrison,  C.  J.,  that  the  plea  might  be  read  as 
alleging  a  defined  waj',  necessary  and   conve- 
nient for  the  enjoyment  of  defendants'  property, 
before  the  lease  from  J.  1).,  constructed  across 
the  plaintiff's  close,  for  the  use  and  enjoyment 
of  defendants'  shop,  and  visible  to  all  persons 
when  the  plaintiff  acquired  title  :  that  so  reading 
the  plea,  the  way  might  be  said  to  be  an  "appur- 
tenance "  to  defendants'  premises,  which  passed 
from  J.  D.  by  the  deed  under  which  defendants 
claimed  ;  and  th.at  the  plea  therefore  was  good. 
Harna  v.  Siiiiih  ct  al.,  40  Q.  B.  .33  ;  and  in  .ap- 
peal. 

This  judgment  was  reversed,  on  the  ground 
that  the  plea  could  not  be  read  as  alleging 
an  apparent  and  continuous  easement  neces- 
sary for  the  proper  enjoyment  of  defendants' 
premises,  without  which  it  would  not  pass  under 
the  deed.  Per  Burton,  J. ,  upon  a  sever.ance  of 
tenements,  easements  used  as  of  necessity,  or  in 
their  nature  continuous,  will  pass  by  implication 
of  law  ;  easements  not  continuous  or  apparent, 
but  used  from  time  <  time  only,  will  not.  Per 
Patterson,  J. — A  right  of  way  is  not  such  a 
continuous  easement  as  to  pass  by  implication  of 
law  with  a  grant  of  the  land  ;  only  a  way  of 
necessity  will  so  pass.  A  way  used  by  the  owner 
of  two  tenements  over  one  for  access  to  the 
other,  is  not  in  law  appurtenant  to  the  dominant 
tenement,  so  as  to  pass  with  a  grant  of  it  under 
the  word  "appurtenances,"  unless  the  deed 
shews  an  intention  to  extend  the  meaning  of  that 
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word,  anil  to  umbracu  tbo  way,  f)r  tliu  grant  is  of  |      Specitic  perfonnnnco  of  tin  .iK'tttiiici  i 
all  ways  "  usud  and  onjoyud,"  or  wordu  aruuaud    an  uaHunuMit  may  Im  onfoiccd  m  inuitv     if" 
shewing  an  intention  to  includu  existing  ways,  in        a  verbal  agreoinunt  wu«  ent.,,.,!  int  i 
whieh  ciwe  a  dehneil  existing  way  will  paHH.    /I,,    ti,^  „wiier«  oftw..  iwljoining  l,ali  h'tltl  '***' 

A  testator  devise.l  i.art  of  lot  17  to  his  mm  ( •.,    j'"'"V  «'7  "  "'[jl'  "''  f^''""'  "  "I'l'  'n.'n,  1"  ij 
and  imit  ..f  l.>t  18,  adjoining  it  to  tiie  east,  to  his    I'""  "  ''"'«/';<;•"  the  pu  .lie  h.Kluvay  t.,  ,|,,,  "' 
son   W..a.l.ling  that    in   .fl-der  to  give  ('.  free    '"«•  whleh  they  should  nmke  ni,.,,.  tl„,,  r,.,. 
•  -*        .'     ..  n  ..    ,  tive    lots,    the   agreuiueiit   not   lnji,.  ,, 

limited  as  to  time.     A  rail  feini^  iicnrrilinir'. 

''••■» 'if  tj 
,  T  tilt* 

L'pt 


aeeess  to  and  from  the  side  road  on  tiie  east  side 


of  h.t  18.  the  lane  or  road  "  now  running  aeross"  ,    J'^'^  '  "'  "'/""''•„  '''■  ""'  "'"'■^  '"'^"'•'li 

tlielan.rdevise.lto\V.,  "e.nnn.eucingat  mygate  ""'^ ''>  ,':'Y^""  *'"^"",  ':'-'«l"' tn.  ,„|. 

on  said  si.le  road."  and  in  widtli  half  a  ehain,  to  '•■"'"•    "■'"^•''   *  '^'y, "«;';•  '''  ^"nnnmi  i  „ 

the  west  limit  of  IS.  should  he  kept  open  for  >T'*''*''    ""*'','  ',%'"*'l  "•'  "!',"  '"'  ""^^  I'tt, 

the  free  use  of  his  said  sons,  with  a  provL  that  V'""  "       I.  V-  '''"^^'ll'  *  '^'  ''^''"'''"'t  m 

shouhl    the    whole  estate    hemieathid   to   then.  ;--l"'""«"l' the  portion  .,tl,c  lu,,,.  .,„„>,,„„ 


como  into  the  ]iossession  of  any  one  person,  thi^ 
provision, "  in  referenee  to  tlie  uoiitinuauce  of 
said  lane  or  road,"  should  heconie  void  ;-  Held, 
that  the  testator  evidently  intended  that  tile 
lane  should  be  continued  as  tiien  existing  and 
used  ;  and  that  the  defendant,  elaiming  under 
C,  hiul  no  right  to  remove  the  gate  on  tlie  side 
road.      Vaihiirklr  it  al.  v.  Krlhj,  42  (I  H.  '-'74. 


land,  it  was  proved  that  tlif  ,'iv:iti:st  i«rt„t, 
lane  was  on  the  defendant'M  I.ukI  ;  ami  that  tl  J 
had  l)een  no  expenditure  on  tin-  iilaintifiv   ' 
or  on  the  lane  upon  the  faith  i>i'  this ; 


HeM, 


'  ■'»grii..rfcr,i(l 


reversing   the  decree  of  I'rniuli,,,. 
'('.,  •_»4  Chy.  r)73,  that si)efific  l"il"nniiiai.  ',' 
,  not  be  enforced,  as  the  hite  of  tlif  kiaiai,! 
j  user  of  the  included  land  cmiM  unt  lie  ri.|L3 
1  to  the  original  agreement  ;  Imt  tvt'ii  it  tia I 
A.  being  entitled  at  his  own  expense  to  make  i  l>ad  iteen  formed  of  cijual   iMutidiis  df  th.iy 
a  road  for  himself  across   H.'s  farm  at  the  most  j  "f  t'"eh  party,  no  agreement  to  kicp  it  „|,5| 
convenient  point,   it  was  agreed  between  them    pepetuity   could,    under   the   (iiviuiist.iiirt, 
that  A.  should  use   li.'s   road  on  certain  terms  :    liresumed.       <,»Uiere.    wlietlier    tlic   iit.t.|i,i.i, 
— Hehl,  that  this  agreement  was  a  mere  license,  '  agreement  could  properly  lie  sai.l  tn  In  fwJi.y 
not   coupled    with   any    interest  or    incident  or  |  npon  a  valualile  consideration.     //,, 
auxiliary  to  a  sale  or  grant,  and  was  therefore 
revocable,  and  being  revoked   at  law,  no  eipiity 
arose    to   interfere   with  A.'s  legal  right  on  the 
ground  of  ciicouragoment  on  the  part  of  the  one, 
or  forbearance  anl  irrc[p,irable  inconvenience  on 
the  part  of  the   othei'.      Fidilfr  v.  liaiiniMir,  8 


(b)  (Jthi- 
In   trespass   ipi.    cl.   fr 


<  'llH(  .< 


:i   111 


Chy. 

Semble,  per  Esten,  V.  ('. ,  that  a  way  of  ne- 
cessity to  a  purchaser  of  land  is  the  one  most 
convenient  to  tlie  grantee  by  the  shortest  cut 
over  the  lands  of  the  grantor  ;  but,  (per  .Spragge, 
V.  C'.,)  that  the  right  to  select  such  a  way  is 
qualified  by  the  ell'ect  which  the  selection  of  a 
particular  line  W(uild  have  upon  the  interests  and 
convenience  of  the  grantor.     Ih. 

A  person  being  about  to  eflect  the  purchase  of 
land,  stipulated  verbally  with  another,  who  had 
been  accustomed  to  use  a  road 
that  in  the 
he  woul 

but  afterwards  retused  to  carry  out  such  agree- 
ment : — Held,  that  this  promise  was  merely  vol- 
untary, and,  as  such,  in»utlicient  to  found  a  bill 
for  specific  pcrforniance.  JJarr  v.  Hatch,  9  Chy. 
312. 


ipuiineo  vcrofiiiy  wiuii  anotner,  vvno  nail  i  •     ,  ^  •     i  •     r     '        .'      • ,       •  • 

/ustomed  t,.  use  a  n.a.l  over  the  property.  J"'l.«"'.«"t  m  his  favour  m  a  fornur  Ruit « 
the  event  of  the  purchase  being  completed  •  I'l'""**^.  J"  «l"cl»  the  same  ru-ht  was  n, ,,, 
d  be  alh.wed  to  continue  the  use  thereof,  |  "^.'''''''fe'  t>'«  ^.''y  ^•l'""'^!  to  he  th.  sa.ne 
rwards  retused  to  carry  out  such  agree-  I  •'*."'*'""'  'T.^   ".  ,^"'"^  '•«l'l!^atmn,  i.,r 


,  -      ,    -,  ,         !"«'  «:  riil.tl 

way  under  a  deed  must  siiew  the  parties  t, d 
the  deed,  and  a  private  right  nt  vvav  liiiii,! 
j  claimed  by  prescription  in  a  less  puiiij,!  thanj 
'  years.     Sniith  v.  Sniilh,  ,"{  U.  S.  2!.'). 

Ill   an  action  for  obstructing  a  ri^'jitipfi 
defendant  pleaded  that  the  cldscipvciwhivliij 
supposed  way  passed  was  a  pulilic  w,u,  «;i 
had   been  shut  up  by  order  ot'  thu  iiniit^nl 
council  : — Held,  plea  bad,  the  plaintiti  Mmj 
right  of  way  not  oeing  necessarily  ixtinjiij 
by  the  closing  of  the  public  mad.     liiiiii,laiii| 
another  plea  denied   the  right  nf  wavtljia 
and  the  plaintiti'  re[)lied,  by  way  nf  i'stii|i|«|j 
judgment  in  his  favour  in  a  fnrniir  suit  nitlil 


right  had  been  lost  by  any  tiling  iiaiirmi: 
the    former  actiim,   the  defendant  >lii]iiti!i 
shewn  it.    Jv/nixoti  v.  ndi.'lr,  11  (J.  ]',. 

The  third  and  fourth  counts  diargcil  (liieii.il 
with  obstructing  the  plaintili's  right  ni ivajit 
his  land   over  lot   14  to  a  liigiiway,  iiml 


The  nature  of  the  enjfiyinent  of  an  casement 
at  th 
nie; 
the_ 

with  tlie  iigiii,  oi  wnv  iiciosB  uie  iiropeiuy  oi  lue  i  f„„„er  recovery  against  v..^,v..,uv, 
grantor  by  a  lane,  which  at  the  tune  of  the  con-  j,,,,  ^  rigl.t  of  way  then  clainid  liy  tlKii 
vevance  was  perfectly  open  where  it  entered  the  fro,„  i,er  said  land  "  over  lot  14  to  a  kh 
public  highway  :-He h  ,  that  a  person  claiming  \  a,i,i  ],aek  again  from  the  highway  nvcr  U 
under  the  grantor  could  not  subseipiently  put  a  plaintiff's  land  :  "-Held,  on  .kinurrer,  retS 
gate  across  said  lane,  though  av-owedly  placed  .  tion  good,  for  that  the  issue  was  as  totka 
there  not  to  exclude  the  plaintiff  from  the  use  ence  of  any  right  of  way  in  plaintiff  ..ver  lot 
of  the  right  of  way,  but  to  preserve  the  lane  ,  ami  that  was  determined  by  the  former  m* 
from  being  trespassed  on  by  the  cattle  of  others.  I  jjgnn  v.  Oraii.  22  C.  P.  202. 
Jfewaiulv.  Jucknoti,  21  Cl\y.  263.  r,       ,'      „.  ,'    "    ^,  ',,"..    ,.,    .., 

I     See  also  Fimtr  v.  The  MmnaiKihlij"!  i«i 

An  agreement  to  grant  an  easement  will  not    12  Q.  B.  55,  p.  4035  ;  Pkkanl  v.  Ili/i* 


necessarily  be  for  an  easement  in  perpetuity. 
Craiij et  al,  v.  Cm'nj,  2  App.  R.  583 


B.  416,  p.  2092 ;    Wuon  v.  I'ickur>l,  2JQ.RI 
p.  2071. 
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g  Tilli  '0  fMuh  uml  n*  Uti/hwni/n. 
H  11  that  tliu  Hoil  ftud  freehold  of  roads  laid 
,fl,'',li(itriet  c.mi.ciU,  under  4  &  5  Vict    c. 
1  r«s  ii"t  v.»t  ill  tho  crown.     CifMr  v.  ^  or- 

iMeieotmeiit  it  ni.peftred  tlmt  the  land  had 
Ln sirvevfil  I'V  till)  government,  mid  laid  out 
n  .o  "in  iS.V.',  in  tlieir  iilaii  tiled  in  the  reg- 
'  ?ttite  ami  tlmt  the  plaintiHH  had  afterwards 
.,,'j,n,,riM)nit.Ml  as  a  town,  iiK'lu<lin«  these 
L  witliiii  thfir  limits.  The  liiml  was  vested 
untillH.     I'ci'  H''ins,  .J.  -The  freehold 


:»r  the  jmriiose  of  opening  ui) 
.  Ofotrr,  24  C'hy.  210. 


3094 


tho  same.     Xanh 


for  the 

V 

See  Itej-  v.  A  Una  H  at.,  ;{  (».  S.  90,  j).  .IKTT  : 
liurrUl  and  llii'  ('iir/ioni/ion  nj'  Murlhoniinjli,  29 
0.  B.  IIW,  p.  .3i)i(7  ;  Iti'ii'iiKi  V.  Corjiorotiou  nf 
Halilimauil,  38  Q.  H.  3U(J,  p.  4041. 


III.  RmiiT  TO  Dkviapk  krom  Hiiihwav. 

Trespass,  iju.   cl.  fr.      IMea,  that  at  tho  time 
when,  iVo.,   there  was  a  hij^'liway  ndjoiiiin({  thu 

■  ,1  ,  iiiuintiiiH.     I  >■■   ■'•  ""'>  "•      •  — '  "^•' I  plrtintitF's  said  land,  which  siiiil  hi>,'hway  was  in 

.,1  ill  the  iM-own  ;  hut — Held,   that   the  {  certain    places    iinpassahle    and  out  of  repair, 
t'l'isiit  .'ill  events  could  not  maintain  eject- ^  wherefore  defendant,  for  the  purpose   of  using 
*    '  ■j'li,,  ('iii'iiiintliiiii  of  the   Toini  of  Snniia  •  such  highway,  necessarily  clcviated  a  little  there- 
,•1(1/  Wi^hrn  It.  ir.  t'o.f  21  Q.  H.  5!).      |  from  on  to  the  plaiiitilV's  said  land,  going  no  fur- 
,  ,  .  .       f     1  tlier  from  said  highway  than  was  necessary,  anil 

[fi.ll,  that  the  ii^ciM. f^ the  road  in  (ines^  thereto  as   soon   as  practicahle,  and 

' ' '   '"""  "°"  "    "  no  unnecessary  damage  in  that  liehalf — 

are  the  alleged  trespasses  ;      Held,  on  de- 


,  lifi 


rtyyeaiT  iiftcr  tlic  p;itent  would  he  ^conclusive  I  ,j„j„ 

which 


i:,,;.^  „f  a  iledicatioii  as  against  tho  owner, 
'uch  (ledieatimi  was  e«|uivrtleiit  to  a  la^'ing 

iliv  him.  s"  tl'i't  tl'*'  •■'«*'^'  "'xler  V.  S.  L  .  C. 

Iw'  1  '!3l'   "i"*  vested  in   the  municipality. 

^Vv,'/;,;,;./.-/.,  2Gy.  B.  01. 

iTho  idrpDratidii  of  a  county  can  maintain  an 

Vn  f'lr  tiif  ilamage  to  or  destruction   of  a 

Hw'  within  its  limits.     Tin'  Corporation  of  th 

m,i,i,ii  WeUimjIoii  v.   WdmH  H  al.,  Ki  C 


P. 


murrer,  a  good  plea. 
B.  «.■). 


I'lirrii'k  v.  Jd/iiixtoii,  20  i}. 


iPrMlciliIe  reason  why  the  legislature,  while  it 
ifcrn-il  iil«ii'  counties  exclusive  Jiiristlictioii 
rcuuiity  roads  ami  hridges,  <lid  not  also  vest 
lluiii  the  soil  orahsolute  property  thereof.  Jit. 

ittteiit  ill  this  case  granted  a  certain 
Hk  t.ill-hiidgo,  with  a  planked  and  macadam- 
tnjl mad,  together  with  all  toll-gates  on 
jrniiil  1)1'  hridgf,  "  and  now  vested  in  us,  and 
It.lis  arising  fi'iiiu  said  hridge  and  road,  on 
Ijiu cdiiditidus  contained,"  &c.  : — Held,  that 
]  iiatiiit  was  not  ultra  vires,  but  passed  the 
iaiiil  freehdld  ami  the  ri^dit  and  franchise  of 
ini'  tolls  thereon  and  in  respect  thereof. 
l'n:Mill.ietnl.,  17  C.  P.  654. 

Iteijina  v.  Brown  et.  al,,  13  0.^  P.  350,  p. 

)-l'urii<ii'<ilioii  of  the  Countij  of  Wellington  v. 
tat/u/.,  UC.r.  299,  p.  400S. 


7.  Arcretioni. 

Je  accretions  of  soil  to  the  lauds  of  a  jjrivate 
fiiluiil  running  down  to  the  lake,  by  action 
le  ekiiients  belong  to  the  owner,  and  in  the 


IV.  Powers  and   DrriE-.  of   MrNicii-At, 

CorNcii.s. 

1.  Di'Mcription  of  lioiuU  in  By-lawn. 

A  by-law  to  alter  an  ohl  road  described  the 
point  of  coinmeiicenient  of  tho  new  road  as  liciug 
ahoiit  riijht  chainn  south  of  N.  W.  corner:  llidtl, 
not  so  uncertain  as  to  warrant  the  court  in  set- 
ting aside  the  by-law  ;  but — Held,  that  the  by- 
law was  bad  for  not  assigning  any  width  to  the 
new  road.  In  ri'  Smith  unit  'I lie  Mmiicijuil  <  'oiin- 
oil  of  E'lith'iniit,  8  Q.  B.  222. 

Uniler  4  &  5  Vict.  c.  10,  a  by-law  was  passed 
by  the  district  council,  establishing  as  a  public 
road  "  The  road  laid  out  by  .).  K. ,  surveyor,  be- 
tween, Ac,  as  appears  by  his  report,  bearing 
date,  &c."  ;  but  it  did  not  refer  to  the  reiiort  as 
annexed,  neither  was  the  line  of  road  set  out 
nor  tho  width  stated  in  the  by -Law.  The  by- 
law was  (juashed  for  uncertainty.  //*  re  lirown 
nnil  The  Afiinirijuil  Cotiwil  of  tin-  Cnnnti/  of  Vorl:, 
8  Q.  B.  5%  ;  /)cnni^  v.  /inijli<'.i  H  al.,'S  (}.  B. 
444. 

A  by-law  for  closing  an  old  road  need  not  de- 
scribe tbe  course,  &c.,  minutely,  ami  it  is  not 
bad  for  directing  that  tlie  parties  applying  to 
have  tho  road  closeil  shall  pay  the  expenses. 
Fixlicr  V .  Muiuci]>al  Couneilof  Vauijkan,  10  Q.  B. 
402. 


;  e  tiuents  Deioig  to  ine  owner,  ana  in  ine        .i     i  n        i.  i.  u    -t „*„  i 

f  .„*.,.  „  ,..,i,i;..  i,i.ri...,„,.  o...  1     A  by-law  was  on  these  terms  :"  Be  it  enacted, 
»av  accnitioiis  to  a  public  Ingnway  are    •        .',    ,    .,  i     i       u        „ 

Ji..  1  f,. ,„,f  „f  auM,*"  l,i.,i,w„v     *c.,  that  the  new  survey   made   by  H.,  com- 


to  Iw  and  form  part  of  such  highway, 
'ihj  y.  l\mj,  23  Chy.  507  ;  S.  C,  in  appeal, 
\.  R,  195.    Since  aftiriued  iu  tho  Supreme 


II.  Abandonment  or  Nonuskr. 

t  public  cannot  release  their  rights  ;  and 

I  is  no  extinctive  presumption  or  prescrip- 

Therefore  where  an  original  allowance  for 

kad  ken  taken  possession  of  and  occupied 

pe  plaintiff,   and   those   under  -whom   he 

«1,  for  a  period  of  forty  years  and  up- 

:-Held,  tnat  such  lengthened  i)088e88ion 

i\  no  ground  for  opposing  the  action  of  the 

Icipality  iu  resuming  poaseasion  of  the  road 


-  .. ey     -  _. 

inencing  .at  the  Pine  Hill  road  on  lot  37,  lake 
road  cast,  running  south--westerly,  south  of  the 
old  lake  road,  until  it  strikes  tho  old  lake  road 
on  lot  52,"  be  established  and  constituted  a  pub- 
lic road  ;  "  And  be  it  further  enacted  that  the 
said  road  shall  be  four  rods  in  ■width  :" — Held, 
that  the  roa<l  Wiis  not  sufficiently  defined.  Mc- 
/nti/re  V.  The  Municipal  Council  of  Bomm/net.  11 
Q.  B.  460. 

\Miere  the  road  established  by  a  by-law  was 
not  sufficiently  described,  but  it  appeai-ed  that 
it  was  clearly  defined  and  marked  ny  fences  on 
each  aide,  and  had  been  travelled  for  eight  years 
— the  court  refuaed  to  quash  the  by-law.  Hmhj' 
son  V.  Municipal  Councils  of  York  and  Peel,  and 
of  Ontario,  13  Q.  B.  268. 
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iiiiiiiunving  oil   tliu   (ircc'ii    iiay    liiiu   nf 
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rouil  to  1)u  npviicd 
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\  t.y- 

OH     "('< 

roaal  on  lot  '2!\,  iiinl  oroNHiiig  jiurt  uf  lot  'i*J,  ami 
lota  1*3,  'J4  luiil  I'll,  ill  tliu  Mixth  coiicciNiioii  of 
Ikitlforil,  until  it  inti^rHuctH  tliu  old  travt>llf<l 
roitil,  mill  i-oiitiniiinu  onto  HoIi'd  liiku  in  thuMnid 
towimliip  <i[  Ik'dfonT ;  tliu  mtid  road  to  Iki  thirty 
ffft  widu"  :  llt'ld,  liuil  for  uncurtainty.  //i  cc 
'J'/ioiiijiititi  iiik/  till  Co  ■jiiir<ili(in  uf  thf  I'nilitl 
TowimhiiiK  of  Bfilfoiil,  Oliliii,  Oxu,  and  J'nlmtr- 
*Um,  '21  y.  11.  545. 

SffCliii>i)  V.  /fiilji/it,  H)Q.  H.  04,  p.  4(K)2;  hi  ir 
Bnkef  ft  III.  mill  Cor/iorntioii  oJ'SnlljInl,  31  K).  B. 
38(»,  J).  4(K)U  ;  III  )•!■  AiitiiM  mill  Tin-  Cor/innilioii 
of' AfiirijHiMii,  •2'i  C  I'.  \X\,  \i.  40* (5  ;  Un'n-'uliji' 
V.  Crtiliiiuii  It  III.  42  (^  IJ.  'J»,  I).  ;j»87. 


^  2.  Xottrm  of  Bji-lau'M. 

[Ser  li.  S.  (>.  r.  174,  "■  ■'"«.] 

Coqioratioiiu  8liould  bo  careful  to  jireftorve 
jiroof  of  noticou,  by  affidavit  of  pcrsoiiH  who 
put  them  up.  /«  ir  Liijlir/i/  ami  the  Miiiiici- 
jmI  Coiiiidlvf  Wifiilu'oii/i'.iy/iilloii,  8Q.  B.  232. 

On  motion  to  i|uaHh  a  by-law  to  cstabligli 
a  road,  it  wan  hIiuwii  only  that  the  a|iplicant 
believed  the  neccsHary  iioticea  had  not  been  put 
up,  and  had  not  been  able  to  ascertain  that  they 
were.  The  oorjioration,  on  the  other  liantl, 
proved  only  three  iioticfH  put  up,  not  six  as  re- 
quired, but  the  apjiliuant  was  aware  of  the  in- 
tendeil   by-law.     The   eourt   refused  to   ijuasli. 


The  Miininpiililivn  of 
J'itlKhiirij/i  mill  lliiii'e 


11).',  followed  in  Piirki-r  v. 
the  i'liiti-il  Tiiii'iixhijm  a/ 
hUtnil,  8  (J.  V.  517. 

Held,  under  12  Vict.  e.  81.  s.  192.  that  no 
notice  of  a  by-law  to  oi>en  a  road  -was  necessary, 
the  word  "opening"  being  omitted  in  that 
Heution,  and  that  13  k  14  Vict.  c.  ()4,  could  not 
apply  to  the  by-law  in  this  case.  Dntii*  v. 
Hiiiihixel  ,il.,  8Q.  B.  444. 

The  affidavit  of  one  who  swore  that  he  had  no 
recollection  of  having  seen  any  notice,  &c. : — 
Held,  insufficient  to  shew  want  of  notice  of  a  by- 
law to  close  a  road.  Finlier  v,  Mniik'nxil  Vviinc'd 
qf  Vaitijhmi,  10  Q.  B.  492. 

The  court  M'ill  assume  that  the  requisite  notice 
has  been  given  until  the  contrary  is  shewn.    Ih. 

Where  the  notices  required  of  a  by-law  to 
close  a  road  had  not  been  regularly  given,  but 
the  applicant  knew  that  the  step  was  in  con- 
templation, and  had  expressed  his  intention  not 
to  take  any  part  in  the  matter,  the  court  refused 
to  (piash.  laiiHun.  niid  t/ie  Curiioratlon  of  the. 
ToimiMhip  of  Beach,  19  Q.  B.  .TOl. 

Quivre,  per  Wilson,  .!.,  as  to  the  power  of  a 
municipal  council  to  close  up  highways  and 
grant  them  to  a  railway  company  without  notice. 
On  an  application  to  (juasn  a  by-law  to  that 
eflFect,  the  company  should  be  made  a  party  to 
the  rule.  Be  jJi-Klnnon  mid  the  Coriioratlon  of 
the  VUlaije  of  C(dedonia,  33  Q.  B.  502. 

A  village  corporation  passed  a  by-law  to  close 
a  street  and  allow  a  railway  company  to  appro- 
priate it  to  build  an  embankment  upon  for  rail- 
way purjjoses,  without  any  notice  to  the  appli- 
cant herein,  who  had  land  on  the  street,  or  any 
notice  as  required  by  the  Municipal  Act  of  1866. 
sec.   323,  sub-sees.  1,  2.     The  street,  however, 


hail  been  only  partially  griiduil,  ,iii,|  y,-^ 
tit  for  line,  no  one  but  thii  api,!!,  ai,t  ^^  ^pTJ 
have  any  cause  of  coni|iluiiit,  tlic  injury ., '*l 
was  Hindi,   and  the  railway  i(iiii|iaiiy  Li'ii 
their  works  upon  tlui  street  iit  u  laiui..  L, ^ 
and  nimle  opt-iiingH  for  piililic  tniiliv 
(qieliud  another  Htrcct   in  lieu  nl  aiiil  ' 
poMHiblu    to   the  road  mo  taken.     Mn 
council  had  acted  on  iluciHioiiH  ui'  tin 


iii'i  1 

could  probalily  do  all  that  li;ul  lucn  il,,,'." 
uiviiig  the  notices  ami   paxMiug  .uintlur  l,\.i 
The  court  under  tlicMc  circiiiiiHtiiiuii.  i,:,-;,,! 
(piasli  the  by-law,  but  dischargiii  t|j( 
out  costs.     Ih, 


:ni'  ml. 


See  I'lirdu  v.  Fnrleij,  10  <).  I!,  ,•,4.1,  4|{,,|  .^^ 
Bri/iinl  mill  the  Miiiiieijic/iti/  uf  /'/V/j/,,,  '; " " 
0.  h.  3t7,  p.  4013  ;  ir<«/.  r  v.  'A'<.,»„  ,/  i,,' 
Q.  B.  341,  I).  4002  ;  In  n  J)ru,„  „i„i  ,/„.  ; 
/iiiriitioii  iifj/iiiiiiltoii,  2.">  (.).  U.  .'t(i;t,  |,.  4(1(10. /j 
linker  et  nl.  iiiiil  the  t'orjioniliuii  n/' ,S<i/(//,  /  ij 
Q.  B.  38(1,  p.  4003  ;  /;/  /•<■  \lrl,„l  „wl  ij„  'r 
/mridioii  of'  Aliiii'ick,  41  l^.  H.  ,">77,  [1.  4014  ' 


.3.   Oiieiiiii;/  or  Kflnhiinhhui  Itml; 

(a)   I'leilK  of  Jiiifljlnil'imi. 

Qua'ro,  whether  a  pica  justifying  iimlir  1  J 
law  to  open  a  road  used,  need  allej;(.  tliiit  hmJ 
was  given,  when  kucIi  notici^  is  reiiiiireil  /*,J 
V.  Jliiijhexit  id.,  8(^  B.  444. 

.Semble,  that  a  plea  justifying  iimlir  a  l,v.i 
for  opening  a  road,  kIioiiIiI  aver  thattlirpii 
was   so  laiil  out  as  not  to  niii  thmugli  ■•tt 
croauh  upon   any  dwelling-house,  kc,  %.■ 
this  need  not  appear  on  the  face  of  the  In  y 
Ih. 

Defendant  justified  under  a  bylaw  i,f  1 
county  council,  jiassed  iiiuler  thu  MmjciJ 
Council  Act  of  1849,  to  open  :i  hi^hwav.. 
Held,  on  demurrer,  pleas  bail,  us  tiny  ili,!'; 
shew  a  calendar  month's  notice  Kiveii  iirnij 
to  the  passing  of  the  by-law;  but  iiii)«irt«li| 
contrary,  because  the  by-luw  was  iKieiiiUiti 
a  month  after  the  act  came  into 
Lajlertif  V.  ,St(Kk,  3  C.  I*.  I. 

Trespass  q.  cl.  fr.  against  11  iniiiiii.iii,ilitv. ., 
plea  set  out  the  petition  of  the  Iiniist'liiiMtnjj 
a  road  to  be  opened  running  across  tliblii 
survey  and  report  thereon,  the  liy-liiw  o«t! 
ing  the  road  ,  that  the  plaintiff  el.'iiiiiod 
for  such  road  passing  over  his  laiiil.ainii 
awarded  £2  lOs. ,  which  he  accepted  in  latii 
tion  of  such  damages  ;  and  they  alltgeilil 
the  trespasses  complained  of  were  iHiisi 
committed  in  opening  and  niakinir  said  r«il 
pursuance  of  sanl  by-law  :-  ffelil,  on  dtmam 
plea  not  double,  anil  a  good  defeiiec.  .l/'!'rt 
V.  The  Miinicipidity  of  the  TuiniiliijiiifBMi,i 
Q.  B.  629. 

In  tresp.iss  qu.  cl.  fr.,  defendants  jnjtiMi| 


I'jitntii 


different  pleas  under  a  l)y-law  for  o]iiiiiiiii:i!i 
through  the  land  in  (|uesti(iii.  Tlietliir>ip 
alleged  that  the  locus  in  (juo  wasliy  virtueal 
by-law  a  public  highway.  In  tlie  fourtlipla| 
was  alleged  that  defendants  conimitteiltbet 
passes  in  opening  up  the  road  ;  aiid  iu  tlie  i 
and  sixth,  that  they  were  conimitted  UDiletl 
authority  of  said  by-law,  by  one  of  the  Ma 
ants,  being  an  overseer  of  highways,  ami  M 
jurisdiction  over  said  new  road,  aiitl  iyikok 
under  his  direction.    The  plaintiff  replied  too 


J(ni.U'(l,;iM,l«a,,„„^|| 

tUji  U|.i.li..aiit  win*|  !1 

|iliiiiit,  tlic  iiijiirv  t,,  iijjj 

nlwiiy  < ipiHiy  i,»|i^,J 

itrcot  ftta  largo  ,.,|n»| 

r   iiiil.lic  tnitlic,  UH  hj 

ill  lieu  ot  aiiilii,,,.,,^! 

HO  taki'ii.     M"n„v^f  (j^J 

.'..•isi.mHi.l  tlii«  ,.,„irt,  ;ml 

that  liiul  lii.ii  ,li,i,,  .J 

IMiMHinK  aiiutliir  1,\.U,'| 

oiroiiiiiNtahicK  ii'u.nl  jJ 

iliBcliaigid  tlie  m],.  »„ij 

,  lOQ.    K.-hj:,,  4(|()l;/„ 
rijii'lil;/  i,J    l'\lltli„,.ji,^  J 
"mil  I'  V.  Kmirii  ,1  ,|;^ 
•I   ci    ///v./ii  .1,11/  /;„,  I, J 

»-iU.  H.:ti;:t,i,.4iHi();/„ 

'tiriiiiriiiiini  III'  ,S'i/(/f,.fji 
'/I  (•'    yii'liiil  mitl  III,  r,rl 

,1  g.  H.  r.::,  p.  \m. 


Ki'luldlnlihiij  Udiult, 

nj  Jiinlijiiiilinii. 

ilea  jiintifyiiii;  uiiilcr  il,J 

leil,  lu'ccl  nllfyc  tliiit  ii..tiJ 

iKitit'c  iw  rfi|iiir«|.   IlJ 

B.  444. 

I  justifying  miller  a  !,',■■! 
wlioulil  avfi'  that  tlicp^ 
not  to  run  thnnigli  ,:f^ 
lelling-liimsf,  ,U'.,  tliMiii 
un  tbti  face  uf  the hj-y 

il  under  a  bylaw  ni ! 
nud  under  tliu  Miiiiicid 
.),  til  dlioli  a  highwav:' 
ileas  liad,  as  thiy 
iith'H  uiitiue  j(iveii  |ircvii| 

liy-law  ;  Imt  iiu|Hirttilil 
0  by-law  waa  iKUmi'il  Witt 

act    came  into  ujicntii 
,  I'.  1. 

kgaiiiBt  a  municipality. 
ion  of  the  liiiiisi'hiililtnn 
running  acmsa  thislt,! 
icreon,  the  by-law  cunM 
e  iilaintiff  cliiinicib 
ng   over  his  laiiil,,iiiili 
lich  lie  accepted  in  sataJ 
;e8  ;  and  they  alli'geiltl 
ilaiiied  of  were  luci* 
ig  and  makini,'  saiil  Mil 
^-law  ;  -Held,  (iiulwiiim 
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a  go 
,/  till- 


Tuii'ii.*liiji  iij  Bt'-'li 


fr.,  defeiidiuits  jiistiWij 
a  by-law  fiir  opeiiinjin 
(juestion.    Tlietliinl| 
18  iiuiuo  wasby  virtiiei< 
iway.     In  the  fmirtlipiaj 
cndants  coniinitteiltlieli 
the  road  ;  ami  iutkei 
were  conimittecl  iiiiila« 
,r-law,  by  one  of  thm 
eer  of  lughways.amlN 
Inewroatl,  aiulbythew 
The  plaintiff  reiiWtoa 


that  till'  road  wiw  e»t(»Iili»heil,  nnd  ran 
ll*uiiii  »»  "r''"'""'''  W'^'""'t  '>'•  «""«ent,  eon- 
!"),  til  the  Ktiitute  ;  Held,  that  the  olijuctiouH 
I*jjn.  plcai*  that  it  wan  not  alleged  that  the  road 
'  |,ii,|  iiut  by  a  road  Hurveyor,  or  did  not  run 
ImJi  a»  iirilmrd,  were  reimived  by  the  repli- 

ti„ii.<,  whiih  averred  that  it  wa8  eiitabliHhed, 
Hi  ilii  rini  thniiigli  the  orchard.     That  the  re- 

litii'ii  ti'  the  third  and  fourth  idean  waNUood, 
Jit  «««  iiiit  "hi  wii  ill  them  that  ilefelidentH 
J'^,,,l„i,Hj  any  thing  under  the  liy-law,  or  that 
had  any  autlioiity  to  oiien  the  mad,  and 
Ifnf.ire  it  wii'*  ""  lirotection,  althougli  Htill  in 

.,.  •  hut  that  the  reiilication  to  the  other  iilean 

,'liail,  fur  in  thiiii  ilefendalitH  were  alleged  to 
.*..  ai'ted  by  virtue  of  the  by-law.  anil  they 
*  ,  ilicrefiire  |iriitected  under  '2'2  \'iet.  e.  9U, 
run  'I'ho  third  plea  was  helil  bad,  for  not 
)k:']HU  tiiat  the  council  had  actually  o|iened  the 

hi  the  mere  pausing  of  the  by-law  not  being 
jtiiimt  til  authipri/.e   the   trespaHs.     Black  v. 


(h)  Dpeiwiij  Orhjiiinl  AUowancfu. 

Wliiro  a  giivernnicnt  allowance  for  road  had 
mrlieeii  UHfd,  but  had  been  in  plaintiir's  })oh- 
null  since  bSKi,  ai..'lher  road  parallel  to  it  hav- 
ikdi  travelled  on  instead  :— Held,  under  !) 
it.  c.  4,  that  such,  allowance  couhl  only  be 
Kiit'il  hy  order  of  the  municipal  council,  and 
it  a  private  individual  couhl  not  justify  doing 
rlmj  V.  MeLiiiil,  VI  Q.  K.  MS. 

iTheiirigiiial  allowance  for  road  l>etwoen  two 

locssiiiiis  had  never  lieen  ojiened  across  seven 

,  though  it  iiad  liecn  to  the  east  and  west  of 

_j«lot«,  and  for  more  than  sixty  years  had 

iin  I'licloseil  with  those  lots,   another  line  of 

jil  having  been  for  the  same  pericul  travelled 

I  lieu  of  it,  and  used  aa  the  main  highway. 

I  tiiwiiship  corporation  passed  a  by-law  to 

.o  the  original  road  allowance,  which  the  pro- 

jetiirof  one  iif  these  lots  moved  to  ipiash.     It 

I  iwoni  that  the  travelled  road  had  originally 

1  given  by  the  proprietors  of  these  Tots  in 

^t  of  the  original  allowance  without  comnen- 

tiou,  ami  two  patents  were  put  in,   issued  in 

B,  which  apparently  includeu  such  allowance; 

lile  on  the  part  uf  the  corporation  it  was  alleged 

It  such  road  had  been  oiiened  by  the  then  pro- 

btors  of  these  lots  for  their  own  convenience 

•ely  ;  that  it  was  too  narrow,  on  low  ground, 

I  imutticient  for  the  public  convenience,  for 

lich  the  original  allowance  was  required  ;  and 

ptthe  corporation,  though  frequently  applied 

klail  always  refused  to  convey  such  allowance 

Ithe  owners  of  the  lots  : — Held,   thot  if  the 

felled  road  had  been  given  in  lieu  of  the 

|inal  allowance  as  alleged,  the  owners  of  the 

I  who  had  tiikeu  possession  of  such  allowance 

till  have  a  title  to  it,  under  sees.  334,  338,  of 

^Municipal  Act,  29-30  Vict.  c.  51  :  that  there 

levidonce  which  would  well  warrant  a  jury 

nUng  that  it  had  l)een  so  granted  ;  and  that 

|bylaw  should  therefore  be  quashed,  leaving 

question  to  be  determined  by  action.  Wilson, 

IliMented,  on  the  ground  that  the  applicant 

|lioun(l  to  make  out  a  clear  cose  to  deprive 

public  of  their  right  to  the  original  ailow- 

j,  and  that  he  had  failed  to  do  so.     Burritt 

\th  Corpomllon  of  the  Towiuhip  of  Marlbo- 

%29Q.B.119. 


An  original  allowance  lielng  ImtMisRnhle  at  ono 
point,  owing  to  ravines,  Ac. ,  the  road  cominii- 
Riiinei'N,  nlMiiit  Meveiity  yearn  ago  laid  nut  thu 
road  a  little  to  the  north,  where  it  bad  since  been 
used  an  tlie  highway.  It  did  not  appear  that 
the  owners  of  tlle  lots  over  which  it  piutNed  got 
any  enmpeiiHation  for  their  land  thus  taken,  and 
they  hail  had  pimseMsion  ever  siiu'e  of  the  original 
allowance,  which  it  was  alleged  had  been  given 
to  them  in  lien  of  such  land.  I'nder  these  cir- 
cuiiistanceH,  the  court,  following  the  laitt  case, 
iiuashed  a  by-law  to  open  the  original  allowance. 
Ill  He  U'-liili'i'  iiiiit  Ihf  ( 'iiriiiiriiliiiii  uf  Ihv  Toii'ti- 
xliil>  of  Wixi  Ftiiiiihiiriiiiiili,  'M  i).  H.'.'MK). 

Held,  that  a  municipal  corporation  has  no 
power  to  declare  certain  posts  planted  by  a  sur- 
veyor to  Ik)  the  true  boiindarieH  of  an  original 
rouil  alliiwance  which  they  direct  to  be  opened. 
They  nwiy  give  a  descriptinn  of  the  boundaries, 
but  iiuglit  not  to  declare  siicb  bnniidaries  to  lie 
the  true  Ixiundaries,  such  being  then  a  matter  in 
dispute.  AV  ril.  AffMiilIm  v.  Curjionitioii  uf 
Cnniilor,  22  C.  I'.  3f>(i. 

Upon  an  application  to  (jiiash  a  by-law  to  open 
an  original  nrnil  allowance,  on  the  grounds  1. 
That  a  travelled  road  in  lieu  of  it  had  been  laid 
out,  and  no  compeuHation  made  to  the  owners  of 
thu  land  taken.  2.  Of  inconvenience  to  the 
applicant  and  others,  if  tbo  road  were  opened. 
•3.  That  it  would  pass  through  the  orchard  and 
close  to  the  house  of  the  applicant,  which  had 
remained  in  their  present  position  for  over  twenty 
years.  4,  That  .'luthcieiit  nntice  of  intention  to 
pass  had  not  been  given.  •'>.  That  the  by-law 
did  not  declare  the  road  ojiened,  but  directed 
that  the  occupiers  of  the  lots  thrnugh  which  the 
road  passed  should  open  it :  — Held,  that  upon  the 
affidavits,  set  out  in  the  report,  the  first  four  objec- 
tions failed,  and  that  the  case  was  one  within 
sevtions  .3.35  and  .32<>,  and  not  section  334,  of  the 
Municipal  Act  of  I8(i(i.  Held,  also,  that  the 
fact  that  the  occupiers  were  directed  to  give  up 
possession  and  to  open  the  road  by  a  certain 
date  afforded  no  legal  objection  to  the  liy-law, 
but  the  direction  might  be  treated  as  a  notice 
that  it  was  the  intention  of  the  council  to  open 
the  road  at  the  time  named.  Jie  McMichnel  and 
the  Corpomtion  of  the  Toieunhip  of  Towmeml,  33 
Q.  B.   158. 

See,  also,  Cameron  et  al.  v.  Wait,  3  App.  176. 


(c)  Other  Ctinefi, 

Held,  that  under  12  Vict.  c.  81,  s.  31,  the 
municipal  corporation  had  power  to  open  new 
roads  through  any  person's  lands,  under  re- 
strictions in  the  statute.  Denim  v.  Hughes  et 
al.,  8  Q.  B.  444. 

Held,  that  a  by-law  to  open  a  road  over  plain- 
tiflf's  land  was  bad,  for  referring  proprietors  to 
private  parties  for  compensation,  which  they 
had  no  power  to  do,  and  because  it  directed  a 
passage  under  the  ruad  to  be  made  by  parties 
whom  they  bad  no  means  of  compelling  to  do 
so.     Jb. 

Semble,  that  the  mere  passing  of  a  by-law 
should  not  be  considered  ipso  facto  the  opening 
of  a  road,  but  merely  as  authority  to  open  it 
in  a  proper  manner,  and  after  reasonable  time 
given  to  all  parties.    lb. 


•^-.,1 
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if 


ally,  ho  dill  not  ilo  so  upon  tliese  gronnils,  V  i  I 
the  circiinistancus  of  the  case,  iis  Ket  outm  I 
fully  in  the  report,  the  rule  wan  iliseluirj-wi  wiU 
out  costs.     Scarlftt  v.    Cor/iuriiHon  „/" "  ■     ' 

c.  P.  un. 


The  town  councils  of  one  of  tlit  tdwn?  m 
tioned  in  the  schedule  to  1 2  Vict.  c.  8 1 ,  wore  al !" 
to  open  a  street  without  tliu  iifiinission tvm^ 
by  the  statute  of  certain  parties  dwiiing  l',,,,^ 
on  the  land  over  which  it  wonlil  pass,  n* 
court  rt'straincil  such  openiui,',  niKni  a  lnH  f^^ 
by  a  party  owning  lan(l  on  tlu'  Init,.  i,f  tl^.  mw 
ded  street,  although  no  house  stdud  uimi, ,) 
land,  and  his  premises  were  ndt  witliin  tlie  ij! 
cej)tion  in  the  proviso  to  hco.  (10  nf  tl^. 
II  il^oii   V.    Tomi   CoiiiicH  of  llu    ft 


Hope,  2  Chy.  370. 


Under  the  facts  stated  in  this  case,  the  court 
refused  to  quash  a  by-law  for  chancing  the  roa<l, 
on  the  ground  that  the  applicant  Tiati  not  given 
his  consent  to  the  road  passing  through  his  orch- 
ard. J)i  re  Loferty  v.  Munirijml  Council  of 
W>iitwo7-th  and  llalton,  8  Q.  B.  232. 

Held,  that  a  clause  "that  the  i)etitioners 
should  pay  all  ex)>en8es  and  costs  incurred  in 
establishing  the  road,  and  that  none  of  the 
county  funds  slionld  be  applied  for  land  taken 
for  said  road,''  and  referring  plaiiitili'to  unnamed 
petitioners  for  compensation,  was  voiil.  Quiere, 
if  such  clause  had  the  effect  of  rendering  the  by- 
law void  in  toto.  Laifcrti/  v.  Stork;  3  C.  P.  1. 
See.  also,  Jilock-  v.  Whife,  18  Q.  B.  .3(»2. 

Qua-rc,  can  any  iiulividual  justify  the  opening 
of  a  new  road  through  private  proj>ertv,  under  a 
by-law  establishing  the  road,  wiieii  the  opening 
is  not  autliorised  or  directed  in  the  same  by  daw, 
or  any  supplementary  one.     //*. 

Held,  that  under  4  &  5  Vict.  c.  10,  a  county 
council  could  not  ojien  a  new  road  except  by 
by-law.      h'li/ina  v.    Rankin,   Ki  i).   B.   304. 

Where  ha'*'  lots,  under  the  double-front  system 
of  survej",  di<l  not  correspond  or  meet  in  any 
point,  anil  land  w;i8  taken  by  the  municipality 
from  the  plaiiitilT";-,  ".ot,  in  order  to  make  a  road 
to  join  the  siile  line  road  allowances,  without 
the  passage  of  any  by-law  ft)r  the  purjiose  : — 
Hela,  that  there  was  no  power  so  to  do,  and  that 
trespass  would  lie  against  the  municipality. 
Taylor  v.  Thf  Miinicijtal  Cor/mralion  of  the 
To'irn.^lii})  of  Vmilnm,  21  ('.  P.  ir)4. 

Upon  an  application  to  ((uash  a  by-law  estab- 
lishing a  road,  wlierc  two  years  had  elapsed  and 
money  ha('.  been  expended  under  it,  the  objec- 
tions not  being  clearly  established,  the  court 
refused  to  interfere.  St<inilli  ii  v.  Miinkipalttij  of 
]'eKpr(i  and  Siumidah;  17  Q.  B.  ()9. 

A  municipality  by  by-law  opened  a  road  across 
plaintitt's  property,  and  arbitrators  were  ap- 
pointed under  1()  \'ict.  c.  181,  one  l)y  the  council, 
one  by  the  plaintitV,  ami  a  third  by  the  County 
Ccmrt  judge,  to  detcnnino  what  his  compensa- 
tion siiouTd  be.  Afterwards  a  resolution  was 
passed  by  the  ciuiiicil,  that  tile  ariiitratois  so 
cliosen  should  be  instructed  to  take  into  consider- 
ation the  damages  to  the  jdaintitf 's  crops  ami 
fences,  so  that  all  ditVerences  might  be  settled  ;  . 

am'  they  awarded  separate  sums  tor  opening  tlie  I  ''o-id,  however  long  in  use.  Fi.ilivr  v,  Th 
road  anil  for  damages,  respectively.  The  nlain-  \)>»l  Council  of  Vany/ian,  10  Q.  H.  492. 
tiff  having  broiiglit  debt  on  this  award,  (tefen- 
daiits  jileaded  no  a'.'ard  :— Held,  that  under 
this  plea  tliey  could  not  dispute  the  arbitratoi"s' 
authority  to  award  tiie  latter  sum  ;  but  should 
have  moved  to  set  aside  the  award,  or  might 
have  pleaded  nunquam  indebitiuiti  to  that  sum, 
which  woultl  have  brought  the  submission  in  |  was  refused,  where  the  relator  was  awirt 


''"•■■,Ul 


Land  mortgaged  by  the  owiu  r  \va.s  takui  i>r| 
a  township  ciumcil  for  a  road,  ami  the  i(mi]itini.| 
tion  having  been  ascertained  l>y  award,  tliiciir.f 
poration  paid  the  amount  tn  a  ireiliturdi  tlxl 
mortgagor,  by  whom  it  had  Iicimi  attitinil  _I 
Held,  that  the  mortgagee  had  the  jirior  riAj 
that  his  mortgage  being  regi.stei-iil,  tin:  vm>,n\ 
tion  hail  notice  of  it  ;  and  tiiat  lie  was  rutitlMl 
to  recover  the  amount  friMii  the  I'liqinratinnvntJ 
costs.  Dnnlop  v.  The  Ton-nsli'ii,  „f  Yml  iJ 
Thy.  216.  '   ■ 

See  Crooti  v.  Williams,  3!)  i).  H.  :m,  ],.  ^(\ifj,\ 
Bereridije  v.  Creelnian  et  (il.,4'2  (,>.  Ii,  'Jli,  p,  jij-'l 


4.  Closinij  anil  Si  llunj, 

(a)   CImnij. 

To  an  action  for  obstructing  a  liighwav, 
fendents  pleaded,  averring  that  licfuio  the  ow 
struction  complained  of  it  liad  wakA  tn  l«J 
highway,  in  consequence  of  certain  iiiocieiliia 
taken  by  the  township  council,  ami  aetoutinthi 
plea  : — Held,  as  to  matters  statid  as  imliufnitrt 
in  such  plea,  tliat  it  was  uniieccssaiv  to  iKi;,iti\M 
the  fact  of  the  road  passi'ig  thi-imgli  (injuai 
property,  or  that  it  was  witliin  tlic  limit.*  cf  mrl 
vi'lagc,  town  or  city.     H<'ld,  .aj.sn,  tliat  tlitiiniii-l 
cil  might  stop  up  the  road,  tliongli  it  w.ism.tis 
coiitein))lation  to  substitute  another  fur  it.  i/'ii-l 
stony,  liirsor  it  ai,  10  Q.  B.  101. 

^Municipal  councils  have  aiitliority  to  dwii 

■     _  ■  M 

'otincil  of  Vanijhan,  10  Q.  H.  492. 

A  by-law   for  closing  an  old  road  iiceiln(<| 
describe  the  course,  kc,  minutely,  and  it  is  i 
bad  for  directing  that  the  iiartics  aiiplyingt 
have  the  road  clo.,ed  shall  pay  the  cxini'ts.  A| 

A  rule  nisi  to  ipiash  a  by-law  to  stui 


issue,     yuiere,  whether  the  resolution  was  bind-  j  intention  to  pass  it,  and  allowed  tw 


I)  vi'.'irs  1 


iiig  njion  the  council  as  a  reference.  Ilodijiton 
V.  Till-  Mnnicipaliti/  of  the  Township  of  W'hithy, 
17Q.  B.2.m 

On  motion  made  in  Michaelmas  Term  to  quash 
a  by-law,  passed  in  the  May  previous,  to  open  a 
road,  on  the  ground  that  the  road  laid  out  en- 
croached upon  plaintiff's  garden  and  out-house, 
and  also  covered  the  ground  upon  which  his  toll- 
house stood,  it  appeared  that  the  plaintiff  was 
heard  in  iterson  by  the  municipal  council  against 
the  passuig  of  the  by-law,  and  although  he 
then  objected  to  the  oiiening  of  the  road  geuer- 


three  months  to  elapse  before  iiidving.   Tlif  *■ 
jections  urged  being  that  tlicrc  was  im  .niiiliinitl 
for  such  by-law,   and  no  sutlioieiit  iu)tite"!il 
publisheil.     In  re  Droiw  and  llu-  t'or/nmAii o| 
the  Towmhip  of  Hamilton,  2;")  (J.  B.  %X 

A  road  used  for  more  than  fifty  years  a.< till 
road  between  two  townships,  tlicitiKli  in  ixlj 
wholly  within  one  of  them,  the  original  alliiwmij 
being  to  the  north  of  it :-  -Htlil,  to  Iw  ari*ij 
dividing  townships,  over  which  the  cunntyonlrl 
held  jurisdiction,  and  that  a  by  l.w  if  ll»J 
township  ill  which  it  was  to  vhtu  it  u]'  »>»| 


'  ""^"f  *''*-■  t"«ns  men. 


WAY. 
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Hr  MiRi'de  and  the   Corporation  ^|  for  rowl,  it  aprearcil  that  a  road  iiitonded  to  be 

ill  lion  of  kv  liail  been  laid  out  in  1833,  ami  con- 
stantly used  since,  but  whether  it  hail  been 
logav'y  established  or  not  was  doul)tful  ;  that 
conv  .yances  had  Iwen  actually  executed  in  ])ur- 
sua)  ue  of  the  by  daw,  and  that  it  had  not 
been  eonfinned  by  any  county  by-law,  and  was 
therefore  inojierative.     The  court,   under  these 


K  3>  «•  «■  =«^- 

The  owner  of  real  estate  had  permitted  for 

I     V  veara  a  iiiil>lic  road  to  be  used   across  his 

Ikrai  wliii-'t'  hf  Huliseciuently  agree.l  to  sell  ;  no 

^l,iwlimlljefii  passed  by  the  municipal  council 

1  the  locality  l'>v  closing  up  this  road,  althoui,!: 

iresolution  of  the  council  had  been  passed  for 


i    nrnosc  —Held,  on  appeal  from  the  master's    circumstances,  refi'sed  to  interfere.     /»  rr  (%»»,' 
lllr  tint  under  the  circumstances  he  should  , '""'  'i'<-tclin-  ni.d  thi-  Miiiiiclpnnhj  of  Hopi-  Itj  (,). 


n„rt,  that  uni 

lave  reiKirtcil  that  a  good  title  was  not  shewn 
lmMnis.(Ml<;  10  Chy.  572. 
HetC/iii''  V.  Corporation  of  Corn  wall,  21  Chy. 
B^  p.  40;J8  ;  Slamlli/  v.   Pan/,  2  App.  R.  105,  p. 


id  ('iiiirii/iiiirc  of  Old  Howl  Atloirnncc 


!  B.  424. 

In  ejectment  for  land  described  as  .beiiiu  for- 
merly a  public  highway  from  W.  to  ('.,  it 
appeared  that  Inifore  KS.S."»  there  had  been  a  trcs- 
jjiiss  road  between  thu.ic  jilaccs,  running  across 
defendant's  lot.  In  that  year  a  ro;vd  was  laid 
out  and  s.anetioned  by  the  sessions,  iiitendeil  as 
a   snlwtitute   for  the   former  one.      Defenibrit 

1 


prevent  iiursdiis   ironi   pa 
j,.«-7"/..  10(^  15.101. 

Ill  1S12  11  report  was  made  by  J.  !M.,  sui  veyor 

highways,  reciting  an  application  of  twelve 

ifhiiMers,  a«  reiiuired  by  50  (!eo.  111.  c.  1,  and 

atini,' tliat  lie  had  "examined  the  situation  of 

It  hml  for  a  new  road  in  the  township  of  S., 

liiii'fniMi  lot  No.  10,  in  the  third  concession, 

Msslots  Xo9.  17  and  18  in  the  said  third  oon- 

simi,  until  it  iutenscets  the  forty  feet  road  be- 

(Tii  IS  and  1!> ;  then  following  the  forty  feet 

1  until  it  intersects  the  lane  in  front  of  T. 

ih'Uise;  then  across  the  ditTerent  lots  in  the 

irl  oHicoKsiDii  at'orcsaid,  until   the  said  new 

hMl"    This  report  was  afterwanls  allowed  !  *!l'**.  ■^.l'"'''*^  J'^'^  'l^'.'  been  op.ncl  through  l,.t 
Ml  by  a  minute  en-: -7'.'."''?"  «»  the  ongin.;d  allowance  between  it 


ccived  from  the  surveyor  of  highways  in  IS.'l7, 
purporting  to  convey  to  him  "  the  ])ublic  high- 
way or  road  from  W.  to  ('.,"  as  deseribeil  l)y 
metes  and  bounds  Held,  that  the  surveyor 
had  no  right  to  seil  rluj  old  ro  id,  jus  it  was  not 
a  public  road  allowance  nor  a  legal  highway,  and 
that  the  i>laiiititf,  therefore,  could  not  recover. 
Semblu,  that  the  decription  in  the  deed  to  the 
plaintitr,  set  out  in  the  case,  was  too  uncertain 
to  convey  any  thing.  Clapit  v.  UiiUitil,  1!)  Q. 
B.  !U. 

Til  ejectment  for  an  allowance  for  road,  claim- 
ing under  a  deed  from  the  coriioi'.atioii  of  the 

,  •  .^        1   it     f  ..»,.  f„„*.  » ,„,!  i..,t,.,..,...  v„..     towiishii),  the  idaintifl"  iiroveil  a  by-law,  reeitin;' 
II  intLTseots  the  forty  teet  roail  between  I\  OS.    .,    .        •', ,.     '      i  i     /i  •' .    .  '       .   .*> 

J  -  -     --         ■    that  a  TMiblic   road  had  been 


'  the  Sessions,  as  appearei 
t,  anil  s 
1'.,  the  owner  of  lot  2!),  went  before  the 


1       it     ....   „(-".;...i  u;...,.",  1  i,„ +1...  .!,..;„  I  and  lot  2(),  and  authori/.iiii' a  coi  vcV'vnce  of 
\  m\  the  reiMirt,  anil  signeil  ny  tlie  chair- 1     -in  i,     j.i        i  ■   l-i\-  i    •       i.i 

'         -  ■      -s"  ■  •    -         •     ■  said  all()wan.:je  to  the  plaintitl.  being  the 


the 
party 


.ions  1,0  oppose  the  change  in  the  road,  but !  ^''"•"S'^  *'''''«'^  1'"'*  ''"';' ''•■■V^'''::'r"  "'"'"'r! ' 
tharew  his  opposition  on  being  told  that  he  i  -"^l"'  ""cessary  for  the  planititl  to  prove  the 
,,,1,1  Ket  the  ol!l  allowance  in  lieu  of  the  ground  ""*:*=««  ••e.juired  by  '-'0  >  ict.  c  (,!),  a  8  to 
m  from  him  l.y  the  new  roa.l.     No  convey-    •?"*S""T,  *'"'  ^'^'^''^-      ""''''''  ''■  '^'""""  ''  "'-  ^^ 


convey 
icewa.'!  made  till  IS.'ll,  when  the  .surveyor  of 
|hw,r/s  for  that  year  executed  a  deed  to  P. 
r  the  old  allowance,  which  deed  was  expressed 


(^  B.  .341. 


AN' hen  the  new  road  wivs  ojjeiuid  the  jiatciit  for 

I  lot '?!  had  not  issued.      I'er  McLean,  ( '.  .f.,   the 

ilKimailc  under  the  50  (!eo.  111.  c.  I.     K.,  the  '  plaii.tiff  not  having  owiieil  the  land  when  the 

Tier  of  the  ailjiiiniug  lot  in  the  second  coiices- '  road  was  opened  through   it    was    not  entitled 

m,  having  thriiwii  down  the  fences  -jrected  by    to  the  idd  allowance.      Ilagarty,  .1.,  expressed  no 

I,  to  eiichiso  the  old  allowance,  was  sued  by  him  '  opinion  on  this  point.     //*. 

^trespass,  and  jnstitied  on  the  ground  that  'ho 

tiis  in  iiuo  was  a  common   highway,     i"'.  thi  n 

*im\  P,  to  be  indicted   for   obstructi-;g  a    purpose  of  a  public  highway,  not  that  it   was 

sutficient  for  the  ]iiir|ioses  of  a  public  road 


The  surveyor's  report  rciiuircd  by  20  Vict.  c.  (it), 
!  s.  .5,  certilied  that  the  road  oiieiied  answered  the 


«ay,  Iniing  this  same   road    allotv..iiC( 

.thatthe  conviction  couhl  noo  '  e    .pportei', 

tit  was  not  shewn  that  any  order  had  been 

lie,  or  ui.tice  given,  as  reijuired  by  ;»  Vict.  c. 

-Hehl,  also,   (Hohinsun,   (J.   d.,    iliss.)  that 

■  was  nut  Burtieient  in  tlie  report,  or  the  evi- 

Ici-iiivcn,  to  authorize  the  surveyor  to  convey. 

Jjtilul  not  appear  that  the  old  allowance  hail 

'wmei'iiniiceasary  for  a  public  highway  ;  and 

lit  the  action  of  tresjiass  could  thercjfore  not  be 

iiitaineil.    Senihlo,  that  it  should  also  have 

stateil  that  the  old  road  was  <me  then  in 

,  f»r  that  the  surveyor  has  authority  under 

htatiite  only  to  convey  land  over  which  there 

I  «i,  actual  highway.     Piirihj  v.   Farlvn  and 

li/Ki  V.  PhiWi/,  10  y.  B.  545. 

Onapidicationtociuash  a  by  daw  authorizing 
Icimveyaiice  to  certain  parties  of  an  allowance 
251 


a  puDiic  roan  or 
highway,  as  the  statute  directs.  Senible,  per 
Mcliean,  0.  J.,  not  a  substantial  complianco 
with  tho  act.      fh. 

The  20  Vict.  c.  CO,  re(|uire8  such  a  by-law 
Itefore  it  can  have  anj'  eH'cct  to  bo  cohiirmeil 
by  the  county  council  within  a  year  from 
its   passing.     Ih. 

Before  such  confirmation  the  22  Vict.  c.  00, 
repealed  that  act,  saving  all  things  done  there- 
under, and  by  it  no  eontirmation  of  such  a  by- 
law was  made  rctiuisite.  Semble,  per  Hagarty, 
J.,  that  tho  eontirmation  of  this  by-law  was  not 
dispensed  with.     Ih. 

A  township  corporation  passed  two  by  laws, 
one,  No.  14."),  providing  that  certain  original  al- 
lowances for  roads  described  should  be  closed 
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and  8oM  l)y  auction  on  a  clay  named,  due  notice 
being  first  given  ;  the  other,  No.  146,  was  to 
close  up  that  iK)rtiun  of  the  original  allowance 
for  road  between  lot  32  and  33  in  the  fourth 
concession,  lying  north  of  the  centre  of  the  said 
lots  (which  forms  the  northerly  boundary  of 
Freeman's  land,  and  south  of  the  lauds  owned 
by  v.  B.  and  T.  K.,  the  applicants,)  and  com- 
prising that  portion  of  the  said  road  allowance 
dividing  the  seven  acres  of  land  belonging  to 
the  heirs  of  the  late  M.  C,  and  now  occupied  by 
Mrs.  J.  ;  and  to  sell  the  same  to  Mrs.  J.  at  a 
price  named  : — Held,  ;i.s  toby-lnw  145,  upon  the 
contradictory  affidavits  set  out  that  the  objec- 
tion for  want  of  the  necessary  notices  Ijefore 
passing  such  l)y-Iaw,  was  not  sustained,  the  ap- 
plicants having  been  heard  several  times  in  op- 
position to  thebylaw,but  never  having  raised  this 
objection.  2.  As  to  both  by-laws,  thiit  it  was 
not  obj(  jtionable  to  i)rovide  for  selling,  as  well 
as  for  closing  up  the  allowance.  3.  >  or  as  to 
by-law  145,  that  it  provided  for  closing  and 
selling  the  allowance  by  public  auction,  without 
proviuing  for  the  rights  of  the  owners  of  ad- 
joining lands,  for  it  was  shewn  that  such  owner 
became  the  purchaser.  Semble,  that  it  might 
be  sufficient  to  offer  the  old  allowance  at  the 
auction  to  the  owner  of  the  adjoining  liind,  antl 
on  his  refusal  to  proceed  with  the  sale.  As  to 
by-law  14(i,  it  was  objected,  that  it  provided  for 
the  sale  to  M  rs.  J .,  while  it  sheweil  on  the  face 
of  it  that  the  adjoining  land  was  owned  by 
others.  It  appeared  that  M.  C.  had  died  intes- 
tate, leaving  children  under  age,  and  that 
Mrs.  J.  was  Ills  widow.  M.  C.  was  not  shewn 
to  have  been  the  owner,  except  by  the  statement 
in  the  by-law,  and  Mrs.  J.  swore  that  she  had 
owned  the  land  for  live  years.  Held,  that  this 
objection  failed.  Held,  also,  that  the  road 
elose<l  up  by  this  by-law  was  sufficiently  de- 
scribed. It  was  objected,  also,  that  the  notice 
of  the  intended  passing  of  this  by-law  deecribed 
it  as  a  by-law  for  closing  up  and  selling  the 
original  allowance  between  lots  .32  and  .3.3,  while 
the  by-law  as  passed  was  to  close  up  oidy  a  small 
portion  of  it.  Held,  no  objection.  tnri'Uiikrr 
ct  III.  (tuil  till-  Cdr/iimitiott  uf  the  Toirmlii/)  of 
Saltji,,!,  31  y.  B.  38«. 

The  plaintiff'  claimed  in  right  of  his  wife, 
under  a  deed  to  her,  dated  7th  October,  18()7,  of 
the  south  half  of  lot  i)  in  the  5th  concession  of 
Haldiniand,  to  be  entitled  to  the  original  allow- 
ance for  road  between  lota  8  and  9,  by  reason  of 
the  justices  of  the  Quarter  Sessions  having  in 
1837  laid  out  a  road  across  the  south  half  in  lieu, 
as  was  claimed,  of  the  original  allowance.  In 
].roof  thereof  the  report  of  the  then  surveyor 
was  produced,  dated  15th  .July,  1837,  addressed 
to  the  justices,  reciting  tlie  petition  of  twelve 
freeholders  for  the  new  road,  with  his  certificate 
of  bis  having  examined  and  surveyed  it  and 
given  notice  acconling  to  law  ;  the  road  to  be  50 
feet  wide.  He  also  certified  as  to  his  having 
examined  the  original  allowance,  and  found  it 
impracticable  by  reason  of  bad  hills  aiul  swamps, 
while  the  new  road  was  good.  On  the  back  of 
the  report  was  endorsed  the  minute  of  the 
Quarter  Sessions  thereupon,  namely,  "Read  and 
opjiosed,  and  confirmed  this  18th  July,  1837," 
which,  with  the  user,  &c.,  of  the  road  as  a 
highway,  was  the  only  evidence  of  their 
action  in  the  matter.  In  March,  1866,  a  by- 
law was  passed  opening  up  this  allowance,  and 


the  owner  of  lot  9  then  moved  lii.s  feme  I 
limit  of  the  allowance.     In  Noveinlier  IS"- 
by-law  was  passed  repealing  the  previduijl,,.'!'' '  I 
but  without  expressing  it  to  bu  fdr  the  u, 
of  closing  up  this  roail  allowance.    At  th  't'*' 
the  road  was  laid  out  the  Quarter  Session,  'i 
no  i)ower  to  sell  an  original  road  allimai,. 
convey  it  to  the  person  whose  liuiil  wiw  tak^*  ' 
compensation  ;  and  they  could  only  alters?"! 
on  condition  that  the  new  or  sulwtituted     i 
shouhl  be  of  not  less  width  tlian  tlie  oik  f  1 
which  it  was  substituted,   wliile  in  cir,lcri„     1 
new  road  they  had  a  discretiou  to  lay  it  out' ^  I 
any  width  between  40  and  (JO  feet.   Tiie  urii'i  1 1 
road  allowance  in  (juestion  waa  (iO  tVet  wl"l  I 
the  newroail  Wivs40feet  :  -Held,  in tlic ( '',iu„ ,  I 
Pleas  that  the  plaintiff  ac(iuire(l  no  rit'lit  to  'k"! 
on^jinul aUowance under  50  (ieo,  ill.  '*' 


ififgaliT 


Geo.  IV.  c.  10,  under  which  the  iiewmad,....^ 
laid  out  at  all,  was  laid  out,  and  umler  'wlii''h'j'| 
must  be  assumed  to  have  received  coiniieiisatiiiiil 

ortohavereleasedordischargediii.selaiiiithertforl 
nor  under  the  20  Vict.  c.  (1!»,  or  tiie  siil,se,,utB,'| 
Municipal  Acts  identical  therewitli ;  (jratjiil 
events  they  did  not  apply  to  a  mail  iipenti;.  I 
by  the  Quarter  Sessions,  not  in  lieu  of  tliJ oni'^f 
nal  allowance,  but  as  a  new  mail,  which  li 
course  and  its  not  being  of  the  same  wiiltliul 
the  old  road  was  evidence  of,  nr  to  siid  p* 
not  opened  up  by  the  owner  himself,  hutljyjt.j 
thority  against  his  will,  or  by  his  consent, iitjl 
out  any  claim  for  compensation.  Omrd 
Mhether  the  owner  at  the  time  the  new  roa.Uii| 
opened,  w.is  not  the  only  person,  if  anvtlitrtl 
was,  entitled  to  a  conveyance,  and  whitkr  ral 
right  would  pass  liy  a  mere  eonveyaiKe  i.ittjj 
lot.  Held,  also,  that  it  was  a  eomlitioii  iittttJ 
dent  to  the  granting  of  sueli  eonviv:iiii« tlitf 
the  old  road  sliimld  be  useless,  ^vlll•r^■,■i^  the  iiaj 
ing  a  by-law  to  open  it  up  was  cviclencetiitl 
contrary.  Held,  also,  that  the  eviileine  tkiil 
the  owner  of  h>t  nine  had  in  IHii.")  iietitiniitilj 
the  opening  up  of  the  old  road  allowiiiKf,  wii| 
admissible.  Held,  also,  tliat  tiie  liy-hiw  ]iasi« 
in  Noveinl)er,  1875,  repealing  the  jjriviniij  iv. 
law,  did  not  operate  as  a  by  law  for  ijusing 
the  allowance.  Held,  also,  tiiat,  even  if  tWiil 
to  a  conveyance,  the  plaintitV  eould  imt  d 
without  one  under  the  statute.  The  vmi 
statutes  upon  the  sulijcct  reviewed,  (rnwrjl 
H  lu:  V.  (l'(((7,  27  C.  P.  475, 

Held,  on  .appeal,  affirming  tlie  above  iuilj.Tiianl 
that  the  plaintiff  ac(]uired  no  right  to  tiie  nn^i 
allowance  under  .50  ( Jeo.  IM.  c.  l,iiniU(ieii.  JV.tj 
10,  under  which  the  roiul  w.aM  laid  ont ;  iinriiiile 
20  Vict.  c.  (iS>,  or  the  subse(|ueiit  .Munii.'iii,il.let 
identical  therewith.      Per  Burtim,  .1.  .A,, 
even  if  s.   42(i  of  3()  Vict.  c.  48,  (•.,  wiisrHfl 
spective,  it  only  applied  to  new  roads  whvlihi 
been  opened  in  substitution  for  or  in  htii.' 
original  road  allowance,  and  not  to  thn',»  i^ 
wholly   new   road,  which  the  evidemi'  jirriil 
this  to  be.     Per  Harrison,  ('.  J.  <>.,  iissimiitj 
without  deciding,  that  s.  4'2(!  is  letMsiif.tiei 
and  that  the  nlaintiffs  were  entitled  tlitrcnKld 
to  the  original  allowance,  they  eould  iiotsiiftW 
in  this  action  for  want  of  a  conveyance  tl(W( 
from  the  corporation.     Per  Harrison,  ('.  J.  PJ 
the  words  "  may  ctmvey,"  in  the  ahoves 
are  compulsory  ;  and  the  corporation  lannmn 
fuse   a   conveyance  to  a  person  tntitW  tol 
.S'.  C,  3  App.  17f).     This  decision  hasmiicelx^ 
affirmed  in  the  Supreme  Court,  iiotyetreiju 
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1  moved  his  fence  to  «,, 
In  ^ovemlier,  is;;  . 
ilingthei.reviimsliv.ij,,  ' 
It  to  lie  for  the  i,urj,„  l 
allowance..    AttLtittJ 
;he  Quarter  Sessinu,  y 
iginal  roail  allowance  „, 
whose  hind  Wiw  taken 'ji 
ly  couhlonlyiilterana,! 
new  or  sulistitiitidrm,! 
width  than  the  m,.  [A 
ted,   \yliile  in  (HilerinKjl 
liacretion  to  lay  It  out  of  I 
and  (iOfoot.   Tlieurigimil 
istion  was  (10  feet,  \i|uie| 
it :— Hold,  intlifC:,nin,(n| 
•  ac(]uirtMl  no  riglit  to  ;],( 
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lich  thunewroail,ifle^a!lj| 
out,  iind  under  wliiehjjl 
ve  received  efini|)eiiiatiiiii,| 
icharged  his  claim  tlitret'or  I 
.  c.  tlit,  or  the  suh8ei|ueBt'| 
ioal  therewith  ;  nt  at  iQI 
^tply  toa  mad  npeni^uJ 
IS,  not  in  lien  of  tiitnna.l 
8  a  new  road,  wliiih  iul 
ing  of  the  saniewiiithal 
lence  of,  or  to  siv:li  r<^\\ 
owner  himself,  lmtliyiu.| 
11,  or  l>y  his  consent,  iitij 

conipensation.     ()»t(,\ 
the  time  the  new  ri*lit» 
only  iierson,  if  aiiytkrej 
veyance,   ami  wiietiur  iiii| 
a  mere  conveyani'e  uitlK 

it  was  a  conditiuu  |irp:(.| 
;  of  such  convcyaiKc  tlia 
e  useless,  wherta.s  the iisal 

it  up  was  evidence  til  thj 
I,   that  the  eviileiite  tkl 
had  ill  181).')  iietitiiiiitilf 
le  old  road  allowitiiiY.  v)i| 
so,  that  the  hy-law  ^am 
I'cpealiiig  the  iircviniis  iiJ 
as  a  hydaw  for  clii»iiig«] 
,  also,  that,  even  if  eiititll 
i  plaiiititV  coiiM  imt  cl« 
the  statute.      The  varis 
i))jeet  reviewed.    Ccwrdl 
1'.  47.'). 

inning  the  ahove  juil|riien| 
lired  no  right  to  the  ifltJ  ' 
DO.  III.  c.  l,an(Uli     ■■ 
oad  w.aslaid  out ;  iiiirmJi 

subseiiuent  .MunicijiaHtd 
I'er  Hurton,  .1,  .\,,  tin 

Viet.  e.  4i>,  d.,  wMfttr 
lied  to  new  roails  whiik 
titution  for  or  in  lieiiofi 
ice,  and  not  to  tiiccwaj 
vliieli  the   eviileucc  ]m 
irrison,  ('.  •!.  <•.,  '^^ 
hat  8.  4".'(i  is  retM8W."M 
Is  were  entitled  tlifrflnil* 
uiee,  they  oouM  nut  suet 
lilt  of  a  conveyance  thin 
n.     Ver  Harrisen,  I' J  f 
ivey,"  in  the  uIkivc  lectt 
i  the  coriioration  cannot  r 

to  a  nersou  entitleil  ton 

This  decision  has  since  In 
erne  Court,  not  yet  reiorii 


t,„  AV  VrK'iiiHOii  ami  the  CuriMratloH  qfCak- 
33  y.B.  502,  p.  3995. 


\itim> 


. ,  T*,,;!.;,!;/  nii-nij  fiiijiriH  and  Eijress — Compi'ii- 
''  ■  xatioii, 

W  here  a  roail  was  hvid  out  over  land  by  the 

iraiiere  thereof,  and  was  ao  used  by  the  public, 

UithdHt  interruption,  for  30  or40yuar8  :-Hekl, 

ILt  it  lia'l  hccome  a  public  highway,  and  could 

liot  lie  stopped  up  by  by-law  of  the  nuinieipal 

Kouucil,  particularly  at  the  instance  of  a  pur- 

iaaer  froiu  one  of  such   owners   of  the  land, 

(itli  knowledge,  too,   on  his  Part,  of  the  exis- 

Henceiif  the  road.     J/ooir  v.  Corporalion  of  the. 

fomSp  of  E'ojiii'X'ii'Jt  21  C.  P.  277. 

Remarks  as  to  the  construction  and  effect  of 

ij  30  Vict.  c.  .'')1,  s.  320,  which  provides  that 

( council  shall  close  up  any  highway  whereby 

BV  iKjrsnn  will  he  excluded  from  ingress  and 

[CSS  to  and  from  his  lands  and  place  of  resi- 

lence  over  such  road.     //'. 

The  corporation  of  the  town  of  Tilsonburg 
«sse,l  a  hy  law  to  close  up  2r)0  feet  of  a  street 
nthin  its  limits,  called  Cranberry  street,  sub- 
ttutinj;  therefor  new  streets  ;  the  street  forni- 
jB  part  of  a  road  running  through  different 
Knsiiips  in  the  county  into  the  town  : — Held, 
jat  tlie  county  had  not  sole  jurisdiction  over 
le  whole  road,  Imt  tluit  tlie  town  had  jurisilic- 
ion  over  the  part  within  its  limits,  and  tliere- 
luul  power  t<  jlose  it  up.  Held,  also,  that 
;)'.>0  of  the  Municipal  Act  of  I8()(>,  29  &  :«) 
Ret  e.  .")1,  does  not  apply  to  jiersons  whose 
Ills  (1(1  not  almt  on  the  portion  of  the  road 
,  although  they  may  have  lands  on  another 
■  ■'  Fiillc  mill  the  ( 'orpomtion  of  the  Town 
n:     ',       23  C.  p.  167. 

[  Wh(.;j  .1  '^-daM'  jiassed  l>y  a  township  corpor- 
ion  closed  up  a  public  road,  whereby  the  plain- 
[  wxH  exehuled  from  ingress  and  egress  tc  and 

mm  his  land  and  residence,  and  did  not  provide 
f  cimipenaatioii  to  the  plaintiff  or  some  other 
Bvenieiit  road  or  way,  except  that  the  road  to 
(half  its  length  and  width  was  given  to  the 
lintiffas  11  iirivate  way : — Held,  that  the  by- 
1  w.us  invalid  for  not  awarding  com])eii8ation, 
1  must  he  (plashed.  Jii  re  Annut  (Did  the  t'lir- 
rai'mdj'lhv  Toirii.ihijio/Mari]ioii(i, 25C.  P.  133. 

|Thc  liydaw  did  not  contain  any  description  of 
[lait  given  to  iilaiutitf  so  as  to  ascertain  its 
tent.   Semhle,  that  for  this  reason  also  the  by- 
rwas  inv-ilid.    Ih. 

iBtlil,   that  the    absence    in    a    by-law    for 
Bug  up  a  road  idlowance   of  any  conipensa- 
aiul  (if  another  convenient  road  or  way,  in 
I  of  the  one  closed  up,  is  nogniuiid  for  setting 
Be  the  liyhiw,  for  the  compeiiHatioii  ma.y  be  in 
Bey  or  some  other  means  outside  the  bylaw, 
Ithere  may  he  a  convenient  road  already  in 
wiic,  or  it  may  bo  provided  by  a  separate 
AW,    Where,  on  such  application,  the  evi- 
ice  was  contradictory  as  to  wliother  such  sub- 
Btedway  was  lit  for  travel  or  not,  the  court 
ftikA  the  issue  of  a  mantlamus  and  the  em- 
inent of  some  competent  person  to  inspect 
irepiirt,  hy  which  the  true  state  of  the  road 
ht  lie  (leterniined.     Ih  re,  Thur»ton  ami  the 
mtm  ^fthe  Tuwimhip  of  Verulam,  25  C.  P. 


Hehl,  reversing  the  judgment  of  the  Common 
Pleas,  (29  C.  P.  21(i,)  that  s.  504  of  P.  S.  0.,c. 
174 — providing  that  no  council  shall  close  up  any 
public  road, "  whereby  any  person  will  be  ex- 
cluded from  ingress  and  egress  to  and  from  his 
lands  or  place  of  residence  over  such  roads,  un- 
less the  council,  in  addition  to  coinpeiiaation, 
also  provides  for  the  use  of  such  person  some 
other  convenient  road  or  way  of  access  to  the 
said  lands  or  residence  " — only  applies  to  cases 
where  the  only  means  or  convenient  means  of 
iicccss  is  over  the  road  closed  up,  and  not  wliere 
there  is  already  another  existing  way  of  access, 
though  a  less  convenient  one.  It  is  not  a  con- 
dition precedent  under  s.  ri()4  that  comneiisation 
should  be  provided  for  in  the  bydaw  closing  up 
the  road.  In  re  Mr  Arthur  and  tlie  (Uirpnrntlon 
of  the  Towmhip  of  Southirotd,  3  App.  K.  295. 

Although  the  Court  of  Chancery  has  iM)wer  to 
restrain  the  enforcement  of  a  bydaw  of  doubtful 
validity  until  the  applicant  has  had  an  opportu- 
nity to  move  in  a  Court  of  Common  Law  to  quash 
it,  it  has  no  general  jurisdiction  to  test  its  legal 
validity.  Vandecar  v.  The  Corjtoralioii  of  Eaut 
Oxford,  3  App.  R.  131. 

The  omission  in  a  by-law  which  closes  uj) 
a  road  to  provide  to  the  lands  abutting  there- 
on some  other  convenient  road  or  way  of  access, 
under  s.  422  of  the  Municipal  Act  of  1873,  does 
not  render  it  void,  but  only  subject  to  be  (juasli- 
ed  upon  application  to  one  of  the  Superior  ( 'ourts 
of  Common  Law  within  a  year.  AVIiere,  there- 
fore a  bill  wiis  filed  three  years  after  the  passing 
of  such  a  l)y-law  seeking  to  have  it  declared  in- 
valid, and  asking  for  compensation  ; — Held,  re- 
versing the  decree  of  Blake,  V.  C.,  that  the 
Court  of  Chancery  had  no  power  to  interfere. 
Hehl,  also,  that  under  s.  373  the  only  mode  of 
fixing  the  compensation  was  by  arbitration.     Ih, 

At  the  hearing  it  was  agreed  that  the  corpora- 
tion sliouhl  keep  open  two  rods  of  the<dd  road  ,at 
the  north-west  corner  of  the  plaintiffs  land  as  i)art 
of  the  i)ublic  road,  and  that  the  phiintiff 's  claim 
to  have  the  whole  road  kept  open  should  drop  ; 
whereupon  a  decree  was  made  perpetually  en- 
joining the  defendants  from  closing  up  the  two 
rods.  Held,  that  the  consent  emild  not  give 
power  to  make  such  a  decree,  for  under  the 
statute  the  corporation  could  not  thus  deprive 
itself  of  the  power  to  close  iio  such  road,  if  the 
public  interest  should  so  re(iuire.     It). 


5.  County  Roadu  and  liridi/en. 


[See  li.  S.  0.  c.  V- 


\u: 


Semble,  that  under  the  facts  of  this  case 
there  was  clearly  a  duty  incumbent  on  the  muni- 
cipal council,  under  12  Vict.  c.  81,  s.  37,  to  make 
the  road  whicli  they  were  desired  to  make.  The 
court,  however,  granted  only  a  mandanius  nisi, 
in  onler  that  any  (juestion  raised  upon  the  return 
might  he  disposed  of  formall.V.  In  re  Mnnicijial- 
it;)  of  the  Townshii)  of  Atajunta  and  the  Miniiripaf 
Council  of  LeedM  and  GrenriUe,  \'2  {.}.  B.  ,')22. 

Held,  under  1 2  Vict.  c.  81,  s.  38,  th.at  a  road  be- 
tween the  townships  of  East  and  West  '.'hiiiiboro' 
was  within  the  jurisdiction  of  the  I'liited  Coun- 
ties of  Wentworth  and  Halton,  though  it  might 
deviate  in  some  portions  entirely  into  one  town- 
ship.    Laffertij  v.  Stock,  3  C.  1\  9. 
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A  county  council  passed  two  Ly-laws : — 1. 
Assuming  certain  roatfs  within  a  township,  and 
enacting  that  the  undivided  one-half  of  such 
roads  should  be  kept  in  repair  ])y  the  township 
corporation,  and  the  undivided  one-half  by  a 
\nllage  corporation  named  ;  2nd.  A  subsequent 
by-law,  (lirecting  that  $400  should  be  raised  thus, 
$200  to  ))e  assessed  and  collected  out  of  all  the 
ratable  proi)erty  of  tlie  village,  and  .f200  of  the 
township: — Held,  that  l)oth  l>y-law8  were  bad, 
for  as  to  the  (irst,  tlie  portion  of  the  road  to  be 
kept  in  itpair  by  each  municipality  was  not  suf- 
ficiently tlctlncd  ;  and  as  to  the  second,  the 
county  liatl  no  power  to  direct  how  the  money 
recjuircd  should  be  jirocured  by  the  municipali- 
tios.  I'cr  Adam  Wilson,  J.,  under  the  C.  8.  U. 
C.  c.  .")4,  ss.  :VA<),  .340,  M-2,  8u))-8.  8,  the  county 
had  no  power  thus  to  assume  the  roads  and  com- 
pel thiv  Kn  '1  Uiunicipnlitics  to  improve  them  ; 
that  exiicnsc  should  be  borne  by  the  county.  /;/ 
/•»'  7i'f«(  (iiii/  fill-  VtirjiiinilUiii  of/he  United  ('oinitii'n 
itf  Stoniiuiif,  Ditiidtis,  mill  Oliiiijurrj/,  22  Q.  B. 
531. 

A  compaiij-  formed  under  the  joint-stock  road 
act  in  stveial  townships,  including  the  defen- 
dants, subseiiuently  mortgaged  their  road  to  the 
counties  of  Lincoln  and  \\  eriand,  which  counties 
at  a  later  date  took  an  absolute  conveyance  and 
by  by-law  assumed  it  as  a  county  road  ;  they 
afterwards  passed  a  by-law  reijuiriiig  the  re- 
spective to.vnships  (the  defendants  being  one  of 
tliem)  through  which  the  road  passed  to  keep 
the  same  :..  repair  ; — Held,  that  the  road  never 
vested  in  or  became  a  county  road  within  tlie 
statute,  but  was  one  acijiiired  and  held  by  the 
county  as  assignees  of  and  with  all  the  duties 
and  obligations  of  the  road  compiuiy  which  con- 
structed it,  aii<l  the  county  could  not  throw  the 
duty  of  repairing  on  tlie  defendants.  Hiijina 
V.  Till-  Corjinriitii/ii  />/'  'J'lic  Tuinisliijt  of  Louth, 


"  iiviliil,,,! 


purchase  from  a  road  company,  and  tlur 
nothing  to  shew  that  they  did  not  claim  hv  ^^ 
title,  and  that  their  title  was  sutliciontlv  K   *" 
in  the  pleadings.     The  Curpuriiiiiw  „r  \y  n- 
V.   WiUoti.  H  nl,  14  C.  P.  2i)!(.     See  V  r   ii'"' 
P.  124.  '■^■.IH: 

Held,    that  the  corporation  <,f  a  L,,um,.      i 
maintain  an  action  for  the  daiiiagu  to  (,"  -^ 
truction  of  a  bridge  within  its  limits,    c!"  ''*^ 
Hon  of  The  Counly  of  Wdlimitun  v 
10  C.  V.  124. 

Qure-re,  whether  sec.  .'{41,  suIp  sec  I"  t  i  i 
Municipl  Act  of  130(!,  2!»-:W  Vict,  c,  ,-.?  'l\  A 
makes  it  the  duty  of  county  uhiiiumU'  "t„  .  1 
and  maintain  bridges  over  rivtis  fdiiiiin.r'tr'^^f 
ship  or  county  boundary  lines,"'  ai,|,lie°  „tl 
the  river  only  separates  two  tiiwnships  „,  ,|,| 
same  cimnty,  but  does  not  foiin  ii  cdiintv  I  ' T 
dary.  Kiiiiwur  ami  the  ('nr/'oi-diinii  (ii'iLi'" 
of  Jlahlhnaml,  30  (J.  B.  3!»S.  """ 

A  road  had  for  more  than  tift.v  years  l,ctiiii.,e,l| 
as  the  road  bett.'^en  the  towii.sliiiw  of  Ydik    jl 
Vaughan,  the  original  road  allowaiice  Ik;!,,.!! 
the  north  of  it,  and  this  road  licingin  factwyJ 
within  the  township  of  York  ami  part  u[  lut  'i 
Tile   owner  of  the  lot   had   luen  imliittii  v.^ 
closing  up  this  road  and  conviotid  in  ISTd;  ,w| 
the  corporation  of  York  then  pa.'-siil  a  !iv  liwi 
close  it,  reciting  tiiat  there  was  no  I'urtinriitctt 
sity  lor  it  by  reiison  of  tlie  mad  allnwMtf 
Held,  there  lieing  in  the  facts  aliove  at.itu 
cient  evidence  of  dedication  ami  acwiitaiuetil 
this  road  as  a  highway,   that  this  was  a  r,* 
dividing  diti'erent   townships,  ovtr  Himli 
county  council  only  had  jurisdiction  ;  :iii,l  \\^ 
the  by-law  therefore  was  illegal.    Sudi  ,i  r'^tt 
need  not  consist  of  an  oiigiual  alloMan,,, 
may  be  actjuired  or  added  to  tiy  imrcliiiis: n 
deilication.     Quaere,  whether 


,„.,,,-.-  -  ;auon.     yua^re,  wiiellier  any  ouc  i.m  il, 

Iti  L  .  .  .  oii).  J.,,  jj  pul,lic  allowance  for  road  by  deiliatinii, 

Thij  tirst  count  of  the  declaration  alleged  that .  iis  to  compel  the  local  authorities  to  riiair 
the  ('.efendants  wrongfully  destroj'eil  a  Itridge  [ /«  yv  ^felir'ule  n»d  the  ('uriHini/iiiinif  lln  J,,, 
belonging  to  the  ]ilaiiititl's,   to  wit,   the  bridge  j  .■<////<  iif'  York;  31  Q.  B.  SSJ. 
iic-ross  the  (! rand  river,  on  the  line  of  road  be- 
tween the  townshiiis  of  A.  and  (i.  in  the  county 
of  AN'.     The  second  count  alleged  that  there  was 
and  had  been  a  public  highway  between  these 
townshiiis,    being  the  road  allowance  between  | 
them  ;    and   in   order  tliat  the  road  might  be 


Seeti(,;i  410  of  the   Miiniei|ial  Act  df  ls;J 
ii.usl  be  read  as  n.oditied  by  ss.  41(>  ami  4:(l, 
ivs  meaning  that  every  road  iliviiling  diiltre 
townships  shall,  wiien  assumed  I'v  the  C^gini 
Council,  be  within  the  exclusive  juriHcliitnn  i 


i.        11    1  i.1         1   •   i-u-      •       VI"  f    the  county.      1  he  only  acts  ni  tns  e:use  Unit 

travelled    upon,   the  plaintitts,   in  discliarge  of    .,  .•'      .,,  •' .  .     .,  ^-^^ 'mt 

4.1,  • ,  1   .      '      '    ,      ,1 . ,      .    ',  i    ,    f.„„„!  tiie  county  with  respect  to  the  road  ni  iiiifSK 

their  duty,  caused  a  liridKe  to  be  erected  across  ,     ,.  ,        •'    '        i    /•   •  i-        ,  ,,•        '"  i  "^■ 
4.1     . .        1    •  1         •?  ,4.1  1    ,    4.    which  was  a  road  tlividiiiL'  di  lereit  timn* 

tlie  draiid  river,  where  it  crossed  the  road,   yet  4.  14;  1  .     ''■"""'i 

i„f,.  1,   4.  (•  11  4.     1  sr         -„;  1    was  to  make  hve  j'early  grants  tor  tii- m! 

uetendants    wronufullv    cut    down,    &c.,    said  1  ,.  ,  .  ,  '111 

I,-],.  11''       •■     4.1         f  -4  1         '      4.1,,, '  line,  which  was  exiiended  liy  eonnni.'isii.iiir^ 

l)ri(lge  ;    and  by  means  thereof  it  liccame   the  i      ■   4.   ,  c     4.1  '  ■  1  1 1 

i.,4..r  f  41       1  •  i-ir   X        1     1 1  4.1  ».  1    lM)inted  tor  the  puriiose  : -He  (  ,  no  cviU'w 

duty  of  the  plaintitta  to  rebuild  the  same  ;  and  ;  ^  ,.        '•  4i  11    t.i        . 

•     ,•     ,  '        J.        1    1   4.    4.1       1  1    1    an  assumption  of  the  road,  I  lut  tie  eontriiv.tl 

in  performance  of  such  duty  they  have  expended  f  ,    •       .,  ^  i-      4.    1      1       ...        ' 

,-J,  c  11.O1.  being  the  course  directed  when  t 

divers  large  sums  of  money,  &c.  :-  ( tn  demurrer,     .  .  *•    .  .    . 

Held,  lirst,  that  by  sec.   .S39  of  the  Municipal 

the  iilaintiHs    had   exclusive  jurisdicti<in 


Act, 

over  the  bridge  in  (juestion,  not  a  mere  naked 
power;  and  having  jurisdiction,  the  common  j 
law  (irresiicctive  of  the  statute)  would  impose 
upon  tlicin  the  duty  of  repairing  it ;  and  that 
they  could  therefore  maintain  the  action,  al- 
tliougli  sec.  330,  which  vests  the  soil  and  free- 
hold of  all  the  highways  in  cities,  towns, 
villages  and  townships  in  their  respective  mu- 
nicipalities, does  not  mention  counties.  2. 
That  the  allegation  in  the  first  count,  that  tlia 
bridge  belonged  to  the  plaintiffs,  was  truly 
stated.  3.  That  the  plaintiffs  might  have  be- 
come the  absolute  proiirietors  of  the  bridge  by 


doing  the  w (irk  because  the  towns.niri  arti 
willing  to  do  it  themselves.     t)\wn,  wiittiietj 
county  can  so  assume  a  road  as  to  take  the 
den  of  repairing  it  oB' another  niunicipaiity,* 
cept  by  liy-law.     O'Cmimir  v.   Tin-  TainAijit 
Oto'itihee  ami  the  Toivnuliip  of  Doiint,  Xi  1,1,  K;| 

The  corporation  of  a  tinviisliip  li.iviu^i 
structed  a  gravel  roatl,  on  wliieii  theywirtlirjl 
ing  tolls,  arranged  with  the  eoriioratiinnll! 
county  for  the  assumption  by  the  coimtv  ' 
anil  other  roads  as  county  roads,  and  rmm 
the  tolls  thereform  ;  and  by  deed  cmntjtilll 
road  to  the  county,  on  condition  that  it  ska 
revert  to  the  township  again  in  theeventottd 
lieing  imposed.     The  county  gave  dekntirei^ 
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)mpany,  an,!  there  val 
)y  did  lu.t  claim  ),y,5A 
!  was  HiiHiuwitly  shew, 
lorpornfi,,,,  „f  liv/;;,,,,,, 
'.  2!«).     See.S.C.lH' 

oration  of  a  omutytul 
the  damage  t(i,  (,r' .i^j. 
bin  its  limits.    Cut^m.i] 
'dlliKjton  V,  II";/<.,/m(.,i1 

341,   suli  soc,  12,  .if  twl 

•2!»-30Vict.c,.-,l,whKJ 
iunty_  cmimiils  "t,,  trtttl 
ver  rivfi-n  furniiiiy  town.r 
ry  liiius,"  apjilies  wluf,| 

B8    two    tliWllsllills  111  th.l 

not  form  a  umiity  \mi\ 
■('iiri'urdtiiiii  (ij'llit  ('.,..,,1,1 
i.  3<.tS.  " 

than  lifty  years  liecirjstill 
le  townships  of  Vrnk  aii.|j 

road  allowance  licin^i,,! 
is  road  1  icing  in  fact  »li.,lly| 
f  York  anil  part  i.;  hit  i\l 
)t  had  hicu  iuilicteil :.(! 
id  convicted  in  ISTO;  toll 
rk  tlu;n  passed  a  hy-l 
there  was  no  fiirtln  riwD 
:»f  the  road  alldWiunt : 
,he  facts  aliovc  statuUuS 
ication  and  acceptaii«ifl 
ay,  that  tliis  was  a  t.^lL 
iwnships,  over  whiii  tti{| 
lad  jurisdiction  ;  iin.l  tiai 

was   illegal.     Such  a  t<» 
Ml  original  allowaii.t.  U 

added  to  hy  imrchtei 
whether  any  (inc  cm  iiij 

for  road  liy  dcilicatinii,  s 
vl  authorities  t.i  rqiaita 

(■  C()riiiii'((l'u)n  (if  till  Ti,r\ 
355. 

le    Municipal  Act  ui  H;J 
tied  by  ss.  41(iaiiil4Hhj 
>ry  road  dividing 
'11  iWHunicd  I'v  the  ('..mill 
le  exclusive  juriwlictMi.) 
ly  acts  ill  this  ca.ieihiiitlj 
leet  to  the  roail  in  i\\\«H 
viding  ditl'crei'i  t.mwtan 
early  grants  fur  tli?  entil 
mtled  liy  eoniniissinint? i^ 
ose  :   -  Held,  no  cviilnce^ 
■(Kul,  Imttliecniitnry.tiil 
rented  when  the  c'lLtyil 
luse  the  townsaips  mi 
iselvcs.     (,)iiarc,  \vhetii«i 
i  ft  road  as  to  take  tin 
tl'  aiKither  inuuiciiiahtv,  i 
Connor  V.    Tin    Tmniifi 

,,f  a  town.sliip  h.avingi 
ad,  on  wliic'.ithcywirtleT 
with  the  eiirponiti.'iioii 
iiqitionhy  the  o)imty"fl 
ciinty  roads,  aiul  reni'ti 
and  hy  deed  onm^tii 
,  on  coiiditiiin  thatitskf 
hip  again  in  the  eveiitofW 
le  county  giwc  liebcntuml 


I  k.  township  for  tlie  purchaae  money,  took  pos- 1  bo  lying  between  tlie  comity  and  city  ;  it  ap- 
I  „f  the  road,  and  made  repairs  thereon  :—;  peared  that  the  bridge  crossed  the  Desjardiii.s 

I {fl'!'"!,,  appeal,  that  the  countv  couUl  not !  canal,  the  w-.i,ers  of  which,  by  statute,  are 
I  re  the  '""'^'l  «i"l»!i"  »•  34'  "^  "'"  Municipal  |  navigable  waters,  and  are  not  within  eitlier  tiie 
ItT'if  ISIil'i  it  l>t-'i"J{  already  a  gravel  road,  and  ]  city  or  the  county  ;  that  on  each  side  of  the 
III  t'thev  had  no  power  otherwise  to  purchase  it,  ,  canal  there  was  a  marsh  ;  that  the  dry  land  (jii 
IS*  rh  the  township  by  ('.  S.  U.  C.  e.  4!»,  s.  (iU,  the  one  side  was  part  of  the  to.vii.ship  of  West 
I  ">*'aiitli(iri/.u  to  sell.  Held,  also,  that  the  road  Flamborough,  and  on  tiie  other,  part  of  the  city 
I'Micink'  vested  in  the  county,  they  therefore    of  tiamilton,    and  that  tlie   canal  divided  the 


B  iiiiniver  i'l  the  village  of  Fergus  by  the  '  the   counties  of  Krant  and  Wat'^rloo,   deviated 

?  ner  street  hriilge,  less  than  one  hundred  feet    from  the  allowance  altont  live  iniliis  before  reaeh- 

HJilth  whicli  was  built  in  1834,  and  by  that ;  ing  the  (iraiid  river,  ancl  ran  wholly  within  the 

illy,  till  I H50,  when  another  bridge,  more  '  county   of    Krant   till  it  inteisccted  the  river, 

'    ■     '  '    ^     ■ '      1  -Ml.  1 ...:      ^vhere  a  bridge  was  Imilt  injarly  a  mile  south  of 

the  line,  and  the  road  tht-n  continued  on  the 
other  side  of  the  river  until  it  again  struck  the 
boundary.  This  road  and  bridge  hail  been  in 
use  nearly  thirty  years-tlie  actual  division  line 
never  having  been  opened  thrmighout.  On  mo- 
tion  to  set   aside   an   award,    made  as   to   the 

counties 


Uii"oiie  hundred  feet  wide,  was  built  by  a  pri-  , 
Jitf  owner  of  property  in  the  village  over  the 
tveratSt.  Havid  street,  aliout  three  hundred 
,r,U  friini  Tower  street.     After  that  the  travel 

liiiL'  the  leading  road  was  divided  between  the 

,  l.riilges.    The  county  never  by  by-law  as- 

(Uiiil  either  bridge,  but  had  granted  money  to 


ilui  keeping  up  liotli  :  -Held,  (the  facts  tieiiig  .  duties  and  liabilities  of  the  respective 
iretullystated  in  thecase,)  thatthe  countywas  ;  with  regard  to  the  bridge;  Held,  that  the 
It  iKiuiiil  tl)  repair  the  St.  Davul  street  briilge,  bridge  being  wludly  in  the  county  of  Hrant,  anil 
jiiertheUT  Vict.  c.  Id,  ss.  17,18,  O.,  asbeiiiga  olF  the  division  line,  was  not  witliin  the  statute 
riike  "  necessary  to  connect  a  public  highway  ;  "J'i  Vict.  c.  !)!>,  s.  314.  (See,  now,  I!.  S.  <>.  c. 
mlin^  tiirougli  tlu  county."  liei/iua  v.  Thi' '  174,  s.  4'.)S)  ;  but  that  as  the  arbitrators,  there- 
tfuimlm  oj'tht  County  of  WeUimjluii,  31)  Q.  B.  |  fore,  had  no  jurisdiction,  and  the  award  was  not 
ki  I  made  under  the  act,  the  court  could  not  set  it 


.Utreani  called  IMack  Creek,  from  .30  to  40  feet 
iwiilth,  with  clearly  <letineil  banks,  crosses  the 
..  fiirniing  the   boundary  lino   between   the 
unship  of  EUice  and  Downie,  and  is  crossed 
I  a  hriilge  on  that  road.     The  plaintiff  sustain- 
linjnries  through  tlie  approach  to  this  bridge 
iiigiuitiif  repair,  and  sued  the  townships  there- 
Sec.  41.1  of  the  Municipal  Act  enacts  that  it 
I  Iw  the  duty  of  county  councils  to  maintain 
tiiges  liver  rivers  toaining  or  crossing  lioundary 
lictweeu  'two  municipalities    within   the 
iuty;  and  s.  41(i  provides  that  in  case  a  road 
I  wholly  or  partly  between  adjoining  town- 
,  &c.,  the  councils  of  the  municipalities  be- 
ieii  which  it  lies  sliivll  liavo  joint  jurisdiction 
Kr  the  aanie,  and  the  said  road  shall  include  a 
ih'e  foninng  part  of  the  road  :--Heh!,  revers- 
^ne  jiulgineiit  of  tlietiueen's  Beach,  .37  <■}.  B. 
,  that  black  Creek  was  a  river,  within  the 
kuinguf  3.  413  ;  tmd  that  the  comity  council 
■efiire,  ami  not  the  defemlants,  were  li.ible. 
IWii/i/i/v.  T'lC  Coriioriilion  of  tht'  Toirii.i/ii/i  of 
Irt  t(  k,  1  Api).  K.  (t'S.     See  S.  ('.  .39  i).  B. 


!  Till' Clitiirli  'lYardi'iix  of  St.  Geonic'itChnrrli 
\Tli,'  Comilij  -.J  (Jnij,  ii  q.  B.  'litis,  1).  4024  ; 
t  ri  O'.ViV/  And  the   (Jnili'd  CouiitkiS  of   York 

Til,  15  C.  1'.  L>4D,  p.  4015;  Falle  and 
^'iirimatiim  of  TiUunhur/jh,   23  C.   J.   lil'^ . 

OT) ;  Uriiiii'lt  H  ux.  V.  Coiiiiti/  of  York,   43  Q. 

:•-•,  p.  40'20. 


fhuli  ami  Bridges  under  Joint  JHrindiciion, 

[Swll.S.  U.  c.  174,  ■'"*.  4OS-0OO.] 

I  Ciise  ag,iin8t  the  numiciiiality  of  the  county 
I'eutwnrth  and  the  corporation  of  the  city  of 


iside.  QiiiiM'e,  whether  under  the  statute  the 
arbitrators  have  power  to  award  when,  and  at 
what  eosi,  the  bridge  shall  be  built,  and  to  com- 
])el  the  respective  counties  to  contrilmte,  or 
whether  it  is  intended  merely  that  the  two 
municipalities  are  to  concur  in  the  regulations 
as  to  t(dls  or  otherwise.  Seinble,  per  l\ol>inson, 
V.  .J.,  that  the  statute  applies  only  where  the 
deviation  has  been  made  to  obtain  a  good  line  of 
road,  not  in  order  to  suit  the  convenience  of 
eith.er  county.  /«  re  Arltit ration  lictineii  the. 
Corjiorution  of  the  Coiinli/  of  liranl,  and  the  t'or- 
/lorafioH  of  thr  Vounti/  of  IVati-rloit,  H»  Q.  H.  450. 

Semble,  that  an  alhnvance  for  road  lyi!  .;  be- 
tween two  counties,  but  not  opened,  is  a  road 
within  s.  327  of  C.  S.  U.  C.,  c.  ,54.  (See  now  U. 
S.  (1.  c.  174,  s.  4!I8. )  /;i  (v  Thi-  f.'oriinriition  of 
thet'nnntji  iif  W'litirloo  ami  thr  ('or/i'inilion  oT tlie 
Connti/  of  Ilraiit,  23  Q.  B.  537. 

The  award  made,  as  to  the  dntios  and  liabilitici 
of  each  I  ounty  with  regard  to  opening  ami  making 
such  road,  directed  only  that  it  should  be  com- 
pleted by  th  '  two  corporations  bj-  a  itcrtaiii  day, 

■ith  all  nece  isary  bridges  and  culverts,  and  that 
each  county  diouhl  expend  a  spcnticd  sum  ;  — 
and,  assuming  the  act  to  apply,  the  coitii;  set 
aside  such  award  as  insuHicient.      //;. 

The  counties  of  Simcoe  and  Ontario  are  con- 
nected by  a  drawbridge  between  t!te  two  over  a 
w.iter  channel,  called  "  The  N'anows,"  on  Lake 
Simcoe,  By  see.  327  of  C.  S.  U.  C.  c.  .54,  where 
a  briilge  lies  wholly  or  partly  between  two  coun- 
ties, tlie  councils  of  such  nmnicipaiities  shall 
have  joint  jurisdiction  over  it.  The  bridge  in 
question  here  having  been  left  open,  the  plaiiititl", 
who  was  passing  iiloiig  the  highway,  li  11  into 
"The    Narrows,'    and    was    injured-      Hehl, 

hat  defendants  were  liabh'  to  plaintitl  at  coni- 


liltim,  for  nut  repairing  a  bridge  alleged  to    nioii  law  in  a  civil  action,  although  the  property 
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and  freehold  in  the  bridge  were  not  vested 
in  them.  Held,  also,  that  defendants  were 
bound  to  maintain  tlie  bridge  in  the  same  state 
of  rejiair  that  they  wouUl  ha"o  been  if  it  had 
been  built  l)y  themselves,  and  not  merely  in  the 
same  condition  it  was  when  they  received  it 
from  the  (irown.  Semble,  that  if  the  accident 
complained  of  had  occurred  within  so  short  a 
period  after  the  transfer  of  the  bridge  to  defen- 
dants that  they  had  not  ha<l  time  to  ascertain 
its  defects,  they  would  not,  having  had  no  voice 
in  its  constn-.ction  or  in  its  transfer,  have  been 
liable  to  plaintiff.  Qua're,  whether  the  Com- 
missioner of  Public  Works,  if  furnished  with 
fnnds  to  repair  the  bridge,  would  not  have  been 
lialsle  to  indictment,  if,  with  full  knowledge  of 
its  (langerons  condition  he  had  wilfully  neglec- 
ted to  repair  .it.  Harold  v.  The  t'or/iuration  of 
the  Coiintij  of  Simcof  e.t  al.,  16  (J.  P.  43. 

Section  .341,  C.  S.  U.  C.  c.  54,  does  not  limit 
the  responsibility  of  counties  to  the  sfvnie  kind 
of  responsibility  to  which  magistrates  in  (piarter 
sessions  are  subjected,  that  is,  to  criminal  re- 
ponsibility  nierely  :  the  object  of  the  statute 
IS  to  transfer  from  the  magistrates  to  the  county 
councils  all  their  powers,  &c.,  and  on  the  com- 
pletion of  such  transfer,  the  councils  are  to  hold 
the  property  affected  in  like  manner,  and  sub- 
ject to  their  general  duties  and  liabilities  re- 
specting otlier  property  belonging  to  them.     ih. 

Held,  affirming  the  judgment  of  Common 
Pleas,  U)C.  P  4;i.  VanKoughnet,  C,  diss.,  that 
<lefendants  were  lial)le  for  the  damage  sustained  ; 
that  tlie  ))ridge  was  within  sec.  327,  and  that 
the  word  "between"  must  be  construed  in  its 
popular  sense,  and  that  where  a  bridge  is  con 
atructed  over  navigal)le  waters,  and  conn'cts 
two  opposite  shores  lying  in  different  counvies, 
such  ))ridge  is  between  such  two  counties,  and 
they  are  jointly  answerable  for  its  maintenance, 
even  though  tlie  counties,  as  respectively  con- 
taining the  townships  between  the  shores  of 
which  tlie  current  Hows,  reach  to  the  m  'ddle  of 
the  water  and  are  divided  only  by  the  invisible 
untraceable  line  called  medium  filum  aijuic. 
.V.  C.  18  C.  P.  9. 


7.    Timher  on  Bond  Allowaiw a. 
[Ser.  R.  S.  O.  r.  174,  »'.  ■'^"-',  fii'i-sec.  4.] 

District  councils  had  no  power  under  4  &  5 
Vict.  c.  10,  to  pass  a  by-law  authorizing  the 
township  councils  to  sell  and  dispose  of  troes 
growing  upon  the  allowances  for  roads,  &c. 
Cochran  v.  //(.s/o//,  3  C.  P.  440. 

Hclil,  that  a  township  corporation,  withont 
having  passed  any  by-law  on  the  subject,  couhl 
inainti'.in  trespass  for  cutting  and  carrying  away 
trees  upon  (Government  allowances  for  roads  ; 
for  the  power  to  pass  by-laws  for  preserving  or 
Belling  such  trees  ga\e  them  also  the  right  to  re- 
cover from  a  wrong-doer  their  value,  which 
right  might  be  exercised  without  any  by-law. 
2V«?  Corporation  of  the  United  TownxhiitH  of  Bur- 
leiijh  et  ul.  V.  Hule,t  el  ul.,  27  Q.  B.  72. 

Licensees  of  the  Crown  of  timber  limits,  cov- 
ering allowances  for  roads,  are  not  liable  to  be 
sued  for  cutting  timber  on  such  road  allowances 
under  the  antiiority  of  the  Crown,  when  no 
steps  have  been  taken  by  the  municipality  to 


pass  a  by-law  dealing  with  suuli  timlK-r  ti  I 
Corporation  of  the  roimiHhiii  o/'  ft,,,.;,' ,  I 
Campbell  et  at.,  18  C.  P.  457.  "'    M 

Held  afhrming  the  judgment  (if  the  (,i„  ■ 
Pleas  (20  C.  P.  3(>9),  that  municiial  cnriKira?"" 
are  entitled  to  the  timber  and  tntu  ml'i 
ujion  the  original  road  allowaiicts,  tluLl,^'"^! 
order  to  dispose  thereof  by  sale,  or  to  iirn>,',"'l 
punish  trespassers,  a  by-law  or  liyUw,  J,  ,*| 
necessarily  lie  passed  ;  and  tliat  th(r,.|iirc '"  I 
action  will  lie  at  their  suit,  for  outtini;  sii*| 
timber,  against  timber  licensees  i,f  the  inn  I 
even  though  the  licenses  were  grantcil  lK.fMri't[''| 
passing  of  the  by-laws,  the  licLiisws  at  thl 
time  of  cutting  having  had  notlLc  i,i  the  liy.'^T 
The  Corporation  of  the  Ton-n-hii,  „f  ^,,,.,''  ' 
(//•//(>»(  f<  «;.,  21  C.  P.  213. 

Held,    that  the  licenses  grauttil  tn  the  ^ 
fe'idants  in  this  case  diil  not  iiiitliiiri/i..thiiiit, 
cut  and  carry  away  tiie  tinilitr  and  tr^^^  irr« 
the  road  allowances  in  ijuestioii.    //,. 


8.  Conveyance  of  Mineral  Itejhif. 

[See  li.  S.  0.  c.  17.}.  ■■<.  ■,.'!:.] 

The  plaintiffs  and  defendant  eiitiTeil  wni 
joint  adventure  to  form  a  coniiuiiy  t"  w  irl3 
mine  in  land  forming  p.irt  of  a  tiiwiishiiim 
allowance,  the  defendant  to  foiiii  tin-  (.oiriMTj 
and  the  plaintiffs  to  vest  in  th«  cijiii|,a;iyii 
title  to  the  mineral  rights.  Tlii;  iilaiutiiij 
cordingly  procured  i\  'oy-law  to  Iju  ijassi.llivtij 
municipality  for  the  sale  of  tie  iniin.riilri'' 
under  sec  442  of  the  Munitipal  Ait,  ivjii 
authorizes  such  sale,  but  with  tliu  piiiv:- 
the  public  travel  should  not  lie  ijittifi.a.1' 
— Held,  that  the  c(uivcyaiicu  by  the  imiiiiiii<iiiii 
of  the  mineral  rights,  under  see.  44'J,  was-d 
cient,  and  that  sec.  441  for  stoiijiiiij;  npi 
road  allowance  did  not  ivjiply.  ■Iuliu>>iv 
Berk,  24  C.  P.  219.  .See  the  case  at 
2249. 


i-iijiU 


9.  AnHesmnenf  of,  or  fur  RumU 

Held.th.at  a  by-law  passed  by  the  I'eteilwii 
municipal  council  under  12  Viet.  e.  SI. 
appropriating  £()00  from  tiiu  eimnty  fuiiilstjli 
expended  on  certain  roads  witliiiitlies;ii'!.( 
in  such  a  manner  as  may  be  deemed  must  |r']« 
by  the  commissioners  appf>iiited  fnr  that  pnrj 
&c.,  was  illegal,  as  exceeding  tlie  aiitliurityjti 
to  the  council,  and  must  lie  i|uashe(l.  ii 
('o)K]er  and  Peterhttroai/h  Miinii-iinil  ''.iwiii 
Q.  B.  .349. 

The  district  councils  had  no  jHnver  tu  imM 
a  tax  for  repairing  the  roads  and  hridL'tsi 
rally,  nor  to  confine  such  tax  to  innncuiiicilj 
only,  nor  to  impose  a  tax  of  so  much  iitr  t 
instead  of  an  assessment  of  so  much  in  th 
on  the  assessed  value.  Due  d.  .1/''*  ( 
Lamjton,  9  Q.  B.  91. 

A  municipality  proposed  to  take  i',M  il 
road  company,  ana  published  a  hy-hiw  .Vnf 
to  authonze  a  loan  fnr  that  sum,  crmt.'iuiiiijjf 
usual  recitals,  &c.  When  the  liylaw  cmi 
for  discussion  a  clause  was  added,  Riiiiciaijf 
sum  to  £5,000  and  directing  the  rates  to  I 
altered  accordingly,  but  the  other  proraoaij 
remain  the  same  ;  and  it  passed  thuj  aaar 


WAY. 
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l)n  June, 

I  ii!uin|; 
Uirectii 


m'U  In  December  following  another  i  In  ff  Ifainiltou  and  tlif  Court  of  Hrrinion  of  the. 
vitf  lnwsecl  (No.  8)  i.rovi<liiig  for  the  i  roiniH/iiji  o/  Biddiilp/i,  13  L.  J.  N.  S.  18.— C,  C. 
f  ilelttutiires  authorized  by  No.  (>,  and  j  —Hughes. 

iZm  »  f***^  *?.''"  Y'f  /'""  *''•  ."'**'7*  A  county  council  by  by-law  granted  n.nneys 
£»!.:  >-''t  '"••'.'""«  •J"'VTi  l"""'«'r"""  Z;"^  to.lifferent.n«nicii.alitiesinthoomnty.t..as8i8t 
S«)!tl.fl>n"'''l"vl""t  "f  th"  1*;  i'  Thi  «»i<l  municipalities  "in  prcHcrving.  iini.roving, 
K  to  be  taken,  and  roin  other  funds,  lbs  1  j  ,.  .^i^ing  roa-ls  and  bVidges  therein.''  an.l  to 
ihw  aid  not  reueal  No.  (>,  but  the  enactments    -  »      .*.  «; •        . 

it  shewed  clearly  that  the  rates  imiM)8ed  by 

il,v  law  «■«'■''  nieant  to  be  dispensed  with  : 

U  that  this  last  by-law  was  bad.  f(n-  it  inu 

sidered  as  a  new  ami  imlepenilenj  ' 

t  M  a  mere  supiilement  to  No.  (i 


eiiac   n  j^^   expended   by   such   inuniuipalities    "  where 

required,  as  they  may  deem  expedient  for  the 

.  I  l)eiietit  of  the   public  of  8:iid  county.'"     It  was 

iBtlil.  that  tnis  msb  .,jr--.."  ...-  --..  •-  •-  inusi    ;jiiej,e,i  timt  ^\^^,^^,  ,„oneyH  wen;  a  portion  of  sur- 

•%«i,leredi«anewandm.lepcM,dentby.^^^^^^^^  ^,^^j^.^^,   ^^^^^^^   ^.,^^.^J  ^,,,,^^^^_   ,^,,^ 


The  l.vla»'.s  for  contracting  a  del)t  for  taking 
lAxk  ill  a'"l  I'oiistructing  a  road  having  been 
tfsi.l  I'V  f'e  district  ot  (iore  before  the  12 
ut  0  SI  :-  Held,  tliat  it  was  not  necessary 
it  siali  liylaw.f  should  impose  a  special  rate 
nuiiiredhy  that  act.  '/Vic  Muiiiniial  (Wpo- 
.J,  uf  WilliiKlloii  V.  The  MnnkiiHditji  oj  llic 
',„aMv>,ny'l"'ot,  17y.  B.  82. 


JinCiiiliij 


fonii- 


The  L-riivel  road  in  the  county  of  KJL'in. 

Tmrt  (pf  the  bi'udon  and  Port  Stanley   Koad. 

"        .11--  i.1 to  tlic 


j' raiited  by  the  crown  to  the  county,  ami  by 
m  leasetl  for  a  term  of  years  to  the  ai)pellants, 


of   St. 


The  corporation  of  tlie  townshij)  of  A.  i)assod 
a  by-law  under  the  Municipal  Act  of  IHTIi.  sec. 
430,  sub-s.  2,  (now  K.  S.  ().  c.  174.  s.  ."iU.)  pro- 
viding that  an  arrangement  should  be  entered 
into  by  the  council  with  two  other  townships 
for  executing  at  their  joint  expense,  and  for 
their  joint  iKJiieHt.  the  work  upon  a  gravel  road 
through  the  townshi])  of  A.  It  recited  that 
.^3,000  would  be  re<iuired  to  defray  the  expen- 
ses of  the  township  in  the  work  ;  that  it  was 
intended  to  borrow  that  sum  on  debentures 
of  $100  each,  to  be  issued  as  the  work  i)ro- 
gresscd,  and  payable  by  instalments  of  iijtiiOO  in 


unty.  and  by 

^m  leased  foV  a  term  of  years  to  til 

111  were  not  residents  of  the   viUaj"  _  ... 

onias-— Held,  under  ('.  S.  U.  C.  c.  5,).  1.  That  j  each  year,  with  interest  at  seven  per  cent  ;  and 
interest  of  tlic  appellants  in  the  road  being  a  that  it  would  re(|uire  to  raise  annually  by  special 
ttel  interest,  coul<l  only  be  assessed  iis  per-    rate  .$(i42  for  paying  saitl  debt  and  interest  : — • 

!al  iiriiperty  ;  2.  That  as  the  appellants  ilid  i  Hehl,  that  the  bylaw  shewed  clearly  that  the 
resiile  i"  the  village,  they  could  not  be  i  interest  was  to  be  raise<l  annually  on  the  JjliOO, 
ssoilliy  the  miiuici pal  council  of  tliat  village  I  not  on  the  §3.000.  Held,  also,  fidlowing,  but 
Miiect  to  their  interest  in  the  road.     /;/  re    not  agreeing   with.    The  (Corporation  of  North 


Ift'Siiec't  ...--- 

pmil  iif  Ihjihiirn  I't  (d.froin  tlir  Court  <ij  III- 

Ziin/SI.  TlMniLt,  7  L.  .J.  4().  -(;.(.'.  — Hughes. 

I  Pub-see.  2  of  sec.  340  of  the  Municipal  Act, 
.authorizes  a  by-law  to  water  a  ]Kirtioii  of  a 
tt  only,  ^uch  l)y-law  nee<l  not  name  a 
ty  when  It  shall  take  etl'ect.  Jic  Plitit  v.  The 
Wjiomti'iii  of  till-  Vitij  of  Toronto,  33  ^.  IJ.  '^'A. 

[Where  such  a  by-law  provided  tliat  a  special 


(Jwilliinbury  r.  Moore,  1.5  (".'  P.  445.  that  the 
corporation  were  authorized  to  allow  a  higher 
rate  of  interest  than  seven  per  cent.  Hemarks 
as  to  the  necessity  of  legislation  on  this  subject. 
In  ri'  Nkhol  and  the  Cor/tornlion  of  the  Toirnshiit 
of  AInirirk,  41  Q.  B.  577.  A.  Wilson  sitting  in 
vacation; 

The  by  law  did  not  name  a  day  wlien  it  should 
take  eBFect;  and  no  notices  were  given  as  reijuired 


shouhl  he  levied,  to  be  estimated   on  the    by  sees.  424  and  425  in  case  of  a  bylaw  for  open- 


Btract  iiriee  for  such  watering.  M'itliout  naming 
I  sum  to  be  raiscil.  but  the  work  hail  lieeii 
■e,  the  court  refused,  in  their  discretion,  to 
isii  the  bylaw.     //'. 

IVhere  the  by-law  onlercd  a  speci.al  rate  on  a 
Itiim  of  a  street  to  pay  for  watering  "said 
let :" -Held,  tliat  "said  street"  reterred  to 
fnaiil  portion  of  that  street,     lli. 

Ilhe  Proof  Line  (iravol  Road  Company  was  in- 
iirated  under  the  .loint  Stock  ( 'oinpanies  Act, 
.  U.  "  e.  49.  an<l  constructed  their  n)ad  on 
■lilic  highway  or  road  allowance  in  the  town- 
Biddulph.  The  township  assessor  as- 
eil  the  property  in  the  road  against  damns 
nilton,  as  secretary  of  the  company  :-— Held, 
i  That  the  assessment  Wiis  illegal,  because, 
"loutjh  the  road  was  vested  in  the  comj)aiiy 
.  60  of  the  .Joint  Stock  Companies'  Act. 
iras,  nevertheless,  a  public  highway,  and 
lefiire  exempt  from  taxation  by  32  Vict.  c. 
II.  !t,  sub-8.  6.  2.  That  in  any  event  the 
wnent  should  have  been  in  the  name  of  the 
any,  and  not  in  that  of  one  of  its  officers. 


sec.    231.   sub-s.    2, 
voteil    on.     Hehl, 


or  altering  a  road,  but  the  notices  were  under 
as  of  a  money  by  law  to  be 
that    both   these    tibjectiolut 
were  fatal.     lb. 

Hehl,  that  the  municipal  council  in  such 
cases  must  acijuire  the  title  to  the  ro.ad  before 
raising  the  money  ;  aud--.Scnible,  that  the 
arrangement  with  the  other  municiiialities  must 
also  be  first  compleied.     //*. 

See  In  re  Rosi  tunl  tin-  Cor/iorntion  of  StornioiU, 
Diindas,  unit  (I'ltnijiirri/,  22  (j.  B.  5.31.  ]).  4007  ; 
T/ie  Mnniriptil  Council  of  the  Counti/  of  WellhKjton 
v.  The  Munici/tnlifi/  of  the  Township  of  Wilnutt, 
17  Q.  B.  82,  p.  4015. 


10.  Conipeiuation. 

Compensation  by  municipal  corporations  for 
exercise  of  their  powers  in  respect  of  highways 
— See  Ilarpelv.  The  M  iinii-i/xilili/  of  the  Town- 
Mp  ofPortlaml,  17  Q.  B.  455.  p.  'l35  ;  Fnlk  and 
Tfie  Uoritoration  of  the  Town  of  Tilsonbunj,  23 
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C.  P.'UiT,  p.  400.1 ;  /;/  re  Thitrnton  and  tlie  Cor-  \ 
/lorntiun  <i/  tin-  Toirni/ii/i  of  IVr«/<tw,  25  C,  P. 


84,  to  construut  thoir  road  frcm 
.Siiiiilwich  to  tliu  town  of  Wiinl.Mnr' 


tilt  t(,t 


.503,  p.  400.) ;   /n  >•<■  MrArlhiir  ami  the.  Cor/iora-  |  Ixiyoiid  tliu  cntriinco  of  tlic  tow 
tioii  uf  till'   Tiiinii>liip  of  SoHlhwolil,   3   Api).   H. 
2«.">,  p.  400(i  ;  Diiiilop  V.  The  TowiiHliip  of  rod; 
1«  ("liy.  2I<!,  p.  4000  ;    \'iiii<le<nr  v.  T/ie  Cor/x,,- 
fUiuii  of  EiiMt  0.,ford,  3  App.  1{.  131,  p.  4000. 

See,  also,  V 1 1.,  .5,  p.  4025. 


■null 


1  ul 


II  ( 


nut  i 


rimt  as  no  liniitH  had  l)een  ii.s«ign,i|  totl'"' 
of  Windsor  wliun  the  deft'ud.ints  wcnji'^' 
atetl,  the  court  woidd  look  to  w  hit  tliLMm', "'' 
land  on  which  a  i>art  of  wlmt  was     '  '"'^ 


"Tl 


of 


I  a  i>i 
lOod  '. 


[»if.  J 
tfttiir  I 


Sou,  furtlier,  "Municipal  Couporations,"  p. 
2507. 


II.  Other  CitHC^. 


called  Windsor  stood  had  ilosigintcil  Wiini"" '"'' I 
a  plan  registcredhy  him  and  refcircl  tnin  *'"''| 


Held,  that  under  14  k  15  Vict.  c.  .5,  8.  0,  and 
12  Vict.  c.  78.  s.  I."),  tile  county  of  Wellington 
might  miiintani  actions  against  the  townships  of 
Wilinot  and  Wcllusley  respectively  for  moneys 
paid  on  account  of  tiie  <  iuelpli  and  Dundas  Road, 
as  well  by  the  united  counties  of  Wellington  (jT 
and  (irey  iiefore  tlie  dissolution  as  by  Wellington  j  . 

afterwards.     As  to  the  Hrst  mentioned  payments        '  '*'^  Kuttalo, 
the  12  Vict,  c.  78,  s.  15,  nmst  be  taken  to  allow  |  **'"«/"  ''<^  trcatcc 
such  recovery  notwithstanding  tiie  technical  rule  ' '""'  ""'  "'"'^'•'  *"" 
of  law  against  assignment  of  debts  : — Held,  also, 
that  on  the  special  count  any  part  of  the  debt 
actually  ilue  for  such  ro.ids  might  be  recovered, 
though   it   had   not   yet    been    paid.       Qua-re, 
whctlier   the   county   could   have  enforced  pay- 
ment by  levying  a  r.ate  on  these  townships.      The 
Miiiiieipiil  Coinirll  of  the  Couiitij  of  Welllniiton  v. 
The   Miiuir'qmlitii  of  the    ToimiMhijt   of  Wllvwt : 
Same   Pliiiiitifi  V.  The  Miinid'paUti)  of  the  Town- 
xhipof  ]Y,lli'sley,  17  Q.  B.  82. 


the  road,  fortius  could  not  binil  tliu 'i,l "'"  ?F 
homioll  V.  Somhrieh  <tml  Wiwh,,-  I'l'i} 
Unirel  lion,!  Co.,  12  Q.  B.  5<t.  ""'' 


Thefirafton  Road  <-'onipanyli,LVf  |i,,H,,r 
lOan.l  11   Vict.  c.  0.%  s.  .T),  to   niakr  ,„j 
by  iiarol.      Tiirhij  v.  O'niftna  tli„ul  ( 
k  579. 


'iitr.kti 


Rrantford,  and  (ioilcncii  [{  pi 
il  as  acting  under  li;  Vii't, ,  ^t 


jomt  stock  roiKl  :i,ts   ^ 
events   as  regards  shari'lioldcrs  wlm  li.iy, 
their  stock  since  the  l(i  Vict.  w;is]kissci1 


IU,l 


A  county  council  has  power,  under  C.  S.  U.  C. 


c. 
for 


lirntitforil  and  iloderiek  H.   IT, 

Q.  B.  mi. 

In  an  action  brought  .against  a  mad 
for  hivving  so  construrtoil  tlifi"  mn.i  ^«  t. 
a  flow  of  water  from  plaintid's  liiuls, 
of  not  guilty  by  statute  w;is  -  -IkM  not  to  hr;, 
the  title  to  the  land  in  (juestion  uiiiliTtln  o« 
court  or  division  court  acts,  so  as  to  entitle  ti 
plaintitf  to  tax  superior  court  cnsts  witV.nt 
--'■-•-    '-      " '■•  "  ■■     "     ■    m,d  h 


'•'"'ii|iatij 


/\  couniy  council  iiiio  iiovver,  uimci  v  .  n.  \j,  \^.,  i  y-------    -  ,.  '    ,    ,     ,, 

54,  8.  22(),  to  contrivct  with  the  government   J"''K«  »  order.    [^''J-J-hoft  v.   1\,m 
•  the  imrchasc,  at  a  price  beyond  $20,000,  of  any    "oadto.,  8  C.  1.  2!M. 

Defendant  having  been  cniiilnyuil 


public  works,  roads,  &c.,  in  Upper  Canada,  and 
to  issue  debentures  for  the  payment  thereof  in 
twenty  years,  without  a  bydaw  to  authorize  the 
same.  Semble,  that  if  it  bo  thought  desirable 
to  pass  such  a  by-law!  •*  i>eed  not  l)o  first  sub- 
mitted to  the  ratepayers  for  assent  thereto.  In 
re  O'Nlel  ami  the  Corporation  of  the  United 
Counties  of  York  and  Peel,  15  C.  P.  249. 

C.    S.  C.  c.  28,  s.  7(),  specially  authorii^es  the 


company  to  furnish  them  with  stdiits.  liy  iilvja 
them  on  the  road,  accidentally  causuil  tlit  iltjj 
of  plaintiff  's  servant  and  lioisc  :  -  Ilolil,  tl:a;!i 
was  )K3rsonally  liable  under  lli  Vict,  c.  IW.J 
49.      Lennox  v.  Harrison,  7  C.  1'.  4!l('), 


I      Where  a  street  ran  into  a  road  al 

did  not   cross  it,  and  defendants,  iiiciir]»fflt<( 

,    .  •  •     1         -  -1  1    -J.I  .  I  under  Hi  Vict.  0.  190,  for  gravcllini;  tluTM.ii 

sale  to  any  municinal  council  by  the  government    f^^  ,„^^„,.^,i  ^^^^  j^^.^j    j„  ,„,,,^,,.  j,,  '     ^  '* 

of  the  public  ro.a.l8  lying  beyond  the  Imnts  of  |    ^gg^ri,,g,i  ,,y  ^^^  ^^^^^^^^^  ,,^  ^„  ^,,,,,.,,j|^ 
such  municipality.     Il>.  \  |,„,^^,i,  f^f,,,,  this  .street  impasriabk.  -H.ll.tta 

Held,  that  the  special  rights   and   privileges  ;  they  were  justified  in  so  doing,  .ami  iintgi*^ 
conferred   on  the  St.  Catharines,  Thorohl,  and    a  nuisance  in  obstructing  the  street,  or  n' 
Suspension  Bridge  Road  Company,  who  had  con-  I  to  rea.'ore  the   approach.     Jleifmi  v.  n;.,b4 
structed  their  road  over  what  had  previously  been    cml  Dereham  Plank  and  (Irard  lioml  Co.,  lilj 
a  highway,  under  12  Vict.  c.  84,  s.  22,  did  pot    B.  49. 

take  aw.a.y  the  general  powers  possessed  by  the       t,,^  ^.^j^  ^^  ^  ^^^^-^  ^^^^^^^ ,    ^  ^         . 
niuniciii.ahtie8  through  whidi  it  passed,  as  to  the    ^,   j^  y  e.  e.  49,  by  a  sheriff  under  a  H,  fa  \m 

is  valid,  .and  a  conveyance  by  bim  t"  tint 


removal  of  obstructions.  Where,  therefore,  the 
defendant  w.os  convicted  by  the  police  magistrate 
of  the  town  of  Clifton  for  unlawfully  encumber- 
ing a  street  in  the  said  town,  being  a  portion  of 
the  road  in  question,  by  placing  and  leaving 
thereon  a  cart  used  by  him  for  taking  likenesses, 
contrary  to  a  l>y-law  of  the  said  town,  the  con- 
viction was  sustained.  Re(fina  v.  Davis,  24  C.  P. 
575. 


V,  Road  Companiks. 

1.  Qenerally. 

In  an  action  to  try  the  right  to  tolls  : — Held, 
that  defendants,  incorporated  under  12  Vict.,  c. 


chaser   enables  the  vendee  to  biiiig ejittiiiuii 
and  under  sec.  70  all  the  riglit«  uf  tlu'  cnn 
pass  to  the  purch.oser.     Totten  v.  IMufiA 
C.  P.  567. 

Defendants  being  a  joint  stock  road  Mfiii 
under  C.  S.   U.   C   c.  49,  contr.icteil  witk  ll 
plaintiff  to  build  for  them  four  adilitional  i 
an  extension  of  the  road  originally  cnntemrljl 
and  to  pay  him  by  the  tolls  to  be  cnlktoltk 
and  on  three  other  miles  of  the  road.  Tliisu 
of  payment  was  not  authorized  by  the  act. 
plaintiff  having  built  the  road  under  tlio  ciro 
stances,  the  defendiuits  accepted  it,  amllflil 
tolls  upon  it,  and  after  h.andiiig  them  ovttl 


«iu\  frcim  tlif  Vmn  ,:, 
FAVin.ls..!-,  ■■(mU  ii„t  .'J 
,110  town  I'tWimUif..,' 
sen  ii»«ig"iM  t(itWt,',^| 
tjffiulimts  w  ..ff  iiK(,ni„t.  I 
i)kto  wh.ittlii'iirdiinet,,,] 
,  of  wlillt  wiw  ciiin,,,,,,;!  I 
.l(U'Hi)^ii;iti'il\Vm4s„r,;J 

iftlulrefciTf.lt.MugivMiijj 
liar  un(UT'<taii(linj;  a,  ^j 
Isor;  X  Tliiit  it  wa-Min- 
:  lueutiii;;  !i.  1.1 11,  Wni,i»„l 
)  iiiftko  U'p  iiiiiHisitiim  to 
(I  not  I'inil  tlif  iiliiiiitin 
itiiil    WimlMir  /'/,(„(•  ,|J 

.  K  5!). 

(niiianyliiivcMicmer.nnltrl 
8.  35,  to  ni;ikr  I'dntnca 
Ifiij'tiiii  Iidiiil  r., 1/1^,11,,,, 


ircl,  and  (Iniliruli  I!,  i 
ting  uniU'i-  1(1  Vict  v.v,] 
it  stock  ro;iil  i\rts    at 
rolioldi'vs  wild  !i,ivf  ';ik, 
I!  Vict.  wiis])as»L'il,  iM.ti 

wh  li.  ir.  ( V).  V.  /'.„;, 

it  against  ii  mail  i.''iiii|iaisJ 

t-.fil  tiler- rM'i,(ti«t^^- 

jilaintiir's  laii'ls,  the  \\A 
ite  w;i»-  -Ik'M  nut  to  lidu 
:i  (jucstion  uniliT  till' oiitintj 
rt  acts,  HO  as  t"  entitle  tbi 
irior  court  I'osts  with.intJ 
•hiiU  V.  /'(((■'••<  iwl  Ih'ilii 
3. 

l)cen  cnipliiyuil  liy  :i  i 
hum  with  stmics.ly  jiIk 
ciilentally  cuustil  the  \ti 
,  and  hoisc  ;  -  Hohl, 

under   1(1  Vict,  c,  IM 
■mm,-  C.  r.  4%. 

into  a  road  allnwaiiie 
d  defenilants,  iiic»ri».nt(i 
for  ^'ravelling  the  ruiil 
in  order  to  got  the 
itatute,  as  to  make  the » 
jet  inniassiihlc  ;-HeH.tlil 
n  so  doing,  and  net  gi'i! . 
■uetiug  the  street,  uriiWi? 
oach.  Hi-ifiii'i  V.  ll''«i^«J 
and  G nivtl  Hood  Co.M 

owned  by  a  company, 
a  sheriff  under  a  ti.  hill 
eyance  by  him  tn  tliep 
vendee  to  hiing  ejcctma 
11  the  rights  of  the  ennip 
ier.     Tvtti'ii  V.  IMij'it,^ 

a  joint  stock  roiil  C"iiipi 
c.  49,  contracted  ivitli tl 
r  them  four  additional  if 
road  originally  cnntem* 
the  tolls  to  be  eoUecMt* 
miles  of  the  road.  Thai 
t  authorized  hy  the  sot. 
ilt  the  roail  under  the  nro 

ilants  accejitcd  it,>mlM 
after  handing  them  ovit  I 
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refused  to  allow  him  to  re 


4018 


for  •onie  tiiiiCv 

more  or  U<  pay  hini  for  tiio  work  done  :— 
'^*      ,t  tlii-y  were  lial)lu  iiixtii  the  coniiiion 
Tlioriiliiii    V.    Saiiittricli    StreH    J'liiiik 

«n  ♦hat  tlie  special  rights  anil  privileges 

",  id  on  tl.o  St.  Catharines.  Thorold.  and 

Tlisinn  Bridge  Roa.l  Company,  who  had  con- 

ZL\  their  roa<l  over  what  had  previously 

'"TLh«av,  „nderl2Vict.  o.rt,«.  22.did 

"       '-' — '  powers 


m^ 


like  away  the  general 

fflnnicii>i 
removal 


possessed  by 
lalities  fli rough 'which  it  passed,  as    V■^^^\ 
v-il  ,if  iibstructions.     Where,  there- 

p  n;iii''*'0  •    t     1     1         il  T 

the  defend.iiit  was  convicted  Ity  the  pohee 
,wtrate  <>f  the  town  of  Clifton  for  unlawfully 
p'oring  a  street  in  the  ?iaid  town,  being  a 
,,„  „f  the  road  in  (piestion.  by  placing  and 
'     thereon  a  cart  used  liy  him  for  taku 
,,es9e9,  contrary   to  a  bydaw 
the   court    sustained     the 
■„„  ,,  7),„.M,  24  C.  P.  575. 

be  cMisent  of  the  ( Jovcriior  in  Council  is  not 
ssiirv  to  justify  a  roiul  eoinpaiiy.  under  the 
'  84  ii'  taking  possession  of  a  public 
"  the 


the  court  IkjIow.  (17  <'hy.  31.)  that  they  had  not 
any  right  to  do  so,  and  a  permanent  injunction 
was  granteil  restraining  them,  Spragge,  C,  and 
Mowat,  V.  C.,  dissenting.  T/ii'  I'airn  of  Dunilim 
V.  Til',  /fmiilltiiii  iiHil  Mitlim  Jtuitil  ConifMiiy,  18 
Chy-311;  17  Chy.  31. 

See  Ri-qimi  v.  I'lir/iiiriiHoii  of'  Loiitli,  13  C.  P. 
fil5.  p.  4014  ;  \\'/iilr.Hi,l,'  v.  /MIchiinihn;  22  C.  P. 
241,  p.  1()54;  /{'ijinii  v.  Doris,  3.'i  tj!.  B.  107,  p. 
4034  ;  tn  )v  Hdtniltnn  ami  tin-  Court  nf  Ri-riniini 
of  tin-  Townshii>  of  Iiiililiil/>/i,  13  L  .J.'  X.  S.  IS, 


of    the    saui 
c(mvietion. 


I'l 


for  the 


Kise,  I 
1  council  1 


«ay,  the  jiroperty  of  the  crown. 

(if  making  a  road  over  it.  ^  Attornny- 
,,„f ,,,.  ,v7.  Ihe  Miiiiii-ijiiilUi/  oj'llic.  ToiciimIiIj)  of 
,.,„  V.  Bijtijiiit  ami  Xi'pean  lload  Cu)iq,anii, 
iiy.  CiG. 
muuicipalitv  caa  nrohibit  the  nroceeding 
1  any  roads  within  tlie  limits,  ami  the  mak- 
er improving  of  whicli  by  a  road  company, 
Bed  luider  12  Vict.,  c.  84,  was  commenced  be- 
I  any  oiiposition  made  thereto,  but  without 
riiermission.  Notice  of  such  opposition,  if 
ri;iveii  before  the  work  is  commenced,  accord- 
,Mec.  2,  has  the  effect  of  an  interim  injunc- 
|to restrain  tlie  commencing  of  the  road.  But 
ajhsuch  notice  is  not  given  in  time  for  that 

,  the  power  of  prohibition  by  the  muui- 

iincil  13  not  forfeited.     Ih. 

Ipriiceediiigs  miller  Hi  Vict,  c.  IftO.  toascer- 
j  the  amount  to  be  jiaid  for  materials  for  the 
Itmctidn  of  the  road,  the  arbitrators  cannot 
fenipon  tlie  coiupany  a  prospective  right  by 
fling  an  amount  as  compensation  for  mate- 
I  to  lie  taken  at  a  future  time.  l/ilUim  v. 
|lora,  7  C'liy.  83. 

titrators  appointed  under  this  act.  awarded 
iges  for  materials  taken  generally,   not  for 
[purpose  of  the  road   only  : — Held,    ultra 
lb. 

lere,  whether  the  act  enables  road  com- 
B  to  enter  upon  land  distant  two  miles  fri  m 
{road,  to  obtain  materials  for  the  construc- 

jihereof.    lb. 

jitatute  having  provided  that  it  should  be 

'  for  a  canai  company  to  cut  a  channel 

I  a  certain  highway,  and  to  erect,  keep,  and 

'    I  a  safe  and  commodious  bridge  across 

ml,  and  the  bridge,  after  being  erected, 

j  become  unsafe  through  the  default  of  the 

i  company,  an  incorporated  road  company 

\  had  acquired  the  road,  made  several  en- 

nra  to  get  the  bridge  repaired,   but  all  of 

'  ving  failed,  through  the  insolvency  of 

Hal  company,  the  road  company  at  length 

"noed  the  erection  of  a  fixed  bridge,  which 

ve  the  effect  of  impeding  the  navigation 

Icaual :— Held,  reversing  the  decision  of 


Ri'ilbm  V.   Corporation  of  Ifdldimiiiul, 
.38  Q.  B.  3'Jl).  p.  4041. 

See,  also,  Tolls,  X.    p.  4041. 

\I.  Commission  Kits  ok  Tcrsi-ike  Tursrs. 

Cimmiissioners  api>ointed  under  an  act  of  par- 
liament employing  persons  to  make  a  macada- 
mized road  are  not  personally  responsible.  Xfir 
V.  liiirn  et  «/.,  T.  T.  3  &  4  Vict. 


Where  proceedings  have  been  taken  and  dam- 
ages awarded  under  tlie  4  &,  5  Vict.  c.  (i.l.  and  a 
mandainus  issued  enjoining  payment,  the  court 
will  not  ((uasli  the  proceedings  for  more  infor- 
mality ;  it  must  see  that  substantial  justice  li.a.s 
not  been  done.  Rii/iiKi  i:r  rit,  hcnison  v.  Tin- 
CommUmonirH  of  the  Turiijtike  Tritut  it  nl., 
1  Q.  B.  193. 

A  declaration  by  the  commissioners  of  this 
trust,  under  .3  Vict.  c.  .5.3,  must  shew  that  the 
demand  accrued  to  them  in  the  course  of  their 
business  as  commissioners.  Cummimi  v.  Oaeni 
etai,  2Q.  B.  125. 

Comniissioners  of  a  turnpike  trust  appointed 
under  a  statute  limiting  their  powers  with  respect 
to  demises  and  to  tiie  collection  and  appropriation 
of  rent  when  due,  make  a  demise  beyond  the  scope 
of  srch  powers;  the  tenant  is  put  into  possession 
and  iiijoys  his  term;  the  commissioners,  at  the  ex- 
pirf.tion  of  the  term,  take  a  promissory  note  from 
the  tenant  for  the  rent :  -Held,  that  tiioy  could 
not  recover  upon  such  note,  on  two  grounds.  1. 
Because  the  promise  to  pay  the  note  arose  upon 
the  illegal  demise  ;  and  2.  Because  the  commis- 
sioners liad  no  power,  though  the  demise  were 
legal,  to  give  time  for  payment  of  rent  already 
duo.  Kobiison.  C.  J.,  diss.,  upon  both  grounds. 
Ireland  v.  Giics-^  et  al.,  3  Q.  B.  220. 

Held,  that  the  plaintiff,  as  clerk  to  the  com- 
missioners, couhl  not  be  permitted  to  recover  on 
a  lease  of  tolls  substantially  different  from  the 
one  which  the  commissioners  were  expressly 
directed  by  the  statute  to  make.  Irdaml  v. 
Nohk,  3  Q.  B.  235. 

VII.  Repair  of  Hiohwavs. 

1.  Liahilitj). 
The  road  in  question,  which  ran  through  the 
town  of  Whitby,  was  part  of  a  macadamized  road 
made  by  the  government  before  the  13  &  14 
Vict.  c.  14,  and  afterwards  transferred  to  the 
plaintiffs  : — Held,  that  under  13  &  14  Vict.  caps. 
14  &  15,  the  corporation  of  the  town  were  bound 
to  repair  that  portion  of  it  within  their  limits. 
Port  Wliitbif,  Scui/oy,  Simcoe,  and  Huron  Road 
Co.  V.  Corporation  of  Whitby,  18  Q.  B.  40.  But 
see  Regina  v.  Brown  et  al.,  13  C.  P.  35G  ;  St. 
Catharines  Road  Co.  v.  Gardner,  21  C.  P.  190. 
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A,  14  Vict.  c.  15,  tho  uiivtTiinu'iit  had  power  to 
(livunt  the  Itoiirci  of  \  "    " 


kVoik 


By  0  Vict.  c.  38,  *.  23,  the  roail  in  r|iiestioii, 
for  nil  injury  reHiiltin){  from  thu  noiirctmir  of  n 
iiortioii  of  whicli,   piutMiiig  through  ilufundnntH' 
iiioorporriti'il    liinitH,    tiicy   were   Hought  to    hu 
nimlii  linliltt,  wna  jtlncci!   imdur  the  control  ami 
niaiiagcinent  of  tlic  lloanl  o(  Worku,  and  liy  13  | 
vcrnnu'nt  had  power  to 
irks  of  Huiiii  control  by  | 
prcK^laniation    in     the     "Provincial    (tazettu,  ' 
whi>rcii|)on   tlic  road  again  became   under   tliu  ' 
control  an<l  nianagcnicnt  of  the  local  niuiiici|iali- 
ticH  in  which  it  whh  ttitiiate.      In  iS'tl  thu  county  ' 
council  by  t>y  law  aMxinncd  thu  road  umler  thu 
IMuniciiial  Act,  and  ki^it  it  in  rci>air  until  ISfiH, 
when    they  repealed  tlie   liydaw.      Krom   that 
tiniu  down  to  the  occiirrencu  of    the   accident 
wiiich  cau.'4i:d  the  injury  complained  of,  a  perioil 
of  twelve  yuarH,  tlic  dcfendantH  undertook  tiiu  ' 
<luty   of  repairing  tlic  road,  which   waH  within  ', 
tlieir  limitH  :     field,  that  it  wim  to  be  |ircHumud 
tliat  the  bo.inl  of  work.s  had  been  in  due  form 
of  law  divt'Htcd  of  all  control  anil  management 
of  the  road,  and  that  tliu  piece  in  (|UCMtion  had  I 
jirojierly  jiasHud  under  the  jurisdiction  of  defen- 
dantx,   and  that  tlicy   were  bound  to  keci)  it  in 
'/'III'  CtirjioriifiiiH  ()/'  //((■  ''illiii/i' 


Under  the  ordem  of  tho  city  o,iinini„i„„,r„ 
the  city  of  Toronto,  larj^te  ipiantitifn  »f  rui,!,,^! 
And  ofl'al,  offen»ivuaiid  mjurioiis  tn  luMlt), 
during  theMummur  depoKitecl  in  ,,  |;,|,p  . 


■II  ntnl 


the   plaintiff's  cottages,  by  wlii.  Ii  th,.  i,,,,,.  ,  '• 
raised  three  or  four  feet,  coiniii:;  'Mitntl,,. , 
dowH,  and  the  tilth  ran  over  it  intu  tin'  li.i,™,. 


repair,      /nriii  v 
of  Hnii/Joril,  '2'1  (', 
I>ra)ier,  C  J.,  diss. 


1*.    18;  afhrmed  in  appeal, 
.v.  C,  Ih.,  4'-»l. 


Municipal  corporations  are  lialdc,  under  ('.  S. 
U.  ('.  c.  54,  H.  337,  for  neglect  to  reiiair  roads 
witliin  their  jurisdiction;  audit  is  no  defence 
that  they  have  appointe<l  a  proper  overseer  of 
highways,  with  means  and  authority  to  keep  the  ; 
road  in  gooil  onlcr.  I'lilln-ih  it  iir.  v.  'J'hi'  Cor-  \ 
jiiiriition  of'  till'  'I'liirimliip  of  Ihitiilfonl,  '21  Q.  ]J. 
27(i.  j 

Qua-re,  whcithcr  any  one  can  mid  to  a  ]>iiblic 
allowance  by  dedication  so  as  to  compel  the  local  { 
authorities  to  repair  it.    Ili-  Mr/iriilr  unit  the  ( 'or- 
pitrution  oj  till'  J'oiniiliiji  of  Vork,  31  (i.  U.  355. 

Where  a  bridge  connecting  two  hi^diways  was 
dedicated  to  the  ]iublic  and  in  iiublic  use  for  a  j 
number  of  years,  foriniiig  part  of  a  thoroughfare  ' 
nn  which  houses  hail  been  built,  for  which  it  was  | 
the  only  direct  mode  of  communication  to  thu 
south,  and  for  nine  or  ten  years  had  buun  re- 
paired by  the  municipality  out  of  the  public 
funds,  although  no  bydaw  hail  been  passed  es- 
tablisliing  or  assuming  it  :  -Meld,  that  the  muni- 
cipality  were  bound  to  keep  it  in  a  proper  state 
of  repair.  Held,  also,  that  sec.  339  of  the 
Municipal  Act  of  18(i(i  does  not  takeaway  the 
common  law  liability.  Seinble,  that  said  scctiou 
only  declares  the  intention  of  the  legislature 
that  the  muru  laying  out  of  a  road  or  the  liiiild- 
ing  of  a  bridge  by  |n'ivate  owners,  should  not 
liy  itself  imposu  a  criminal  or  civil  liability  on 
the  municipality,  or  on  the  jmblic  represented 
by  them.  Ni'i/imi  v.  7'//c  CorfioratioH  of  tin-  \'U- 
laije  of  Yorkv'dli;  22  C.  P.  431. 

A  railway  crossed  a  highwaj',  and  in  the  line 
of  the  ditch  formerly  running  at  the  side  of  the 
highway,  and  several  feet  within  the  limits  of 
the  highway,  the  railway  company  constructed 
an  open  culvert  of  sipiarc  timl)er  about  live  fr^t 
deep  and  seven  feet  wide.  The  plaintiff,  wa'k- 
ing  along  the  road  and  crossing  the  railway,  feU 
into  this  culvert  and  was  injured.  Qusere. 
■whether  the  corporation  were  Ixiund  to  repair 
this  part  of  the  highway  :  but— Held,  that  if  so, 
that  would  not  relieve  the  defendants.  Fa'tr- 
banks  v.  Great   Western  R.  Co.,  36  Q.  B.  523. 


tile  well  attached  to  the  Imiisi  ^  w-m  tm,\,.fJt 
unlit  for  use,  so  that  the  jilaiiitill  wii«  .•..ii)|k;|mI 
to  dig  a  new  one,  and  he  had  nlsn  td  nuiif  niii-nJ 
the  houses,  and  remove  the  kit'  Inn,  t.i  smt  thjl 
level  of  the  lanu  ;  thu  tenants  rciiH,,!  tn rcinaitLl 
and  hu  was  obliged  to  lower  tin  ifiit ;  wl 
that  tilt!  defendants  were  lial)le  fur  thu  :uts  ,,f  lUl 
commissioner,  without  any  byliiw  luiii:;  s|n.»||,| 
but  that  the  ex]ienso  of  ni'iMin-  tlic  Iminivin.if 
nnnoving  the  kitchen  could  nut  1m'  riruvmill 
When  the  facts  alleged  in  tlie  ilicl.iiati'.iiin 
proved,  the  plaintiff  cannot  lie  iiniisintih  ii|„n^ 
the  ground  that  they  diNciose  mi  eiiimc  ni  a,  ti'.ij 
Remarks  as  to  the  torni  of  the  Niiund  ,.|,mitij 
this  case.  A<  in'.i  v.  Tln'  ('iirjiunifiun  m' ili,  I'jJ 
of  Toronto,  3i»  (^  h.  343. 

The  power  given  by  sec.  425,  Ruhii.  1,  of  iIk 
Municipal    Act    of     1873,    to    iiiipriivi',  riiwj 
widen,    and    alter    streets,    incliiiii's  the  |.,,»,( 
when  necessary  for  these  purpiiscH  tn livil,  r,iiK 
or  lower  the  streets.     Ili, 

C.  S.  U.  C.  c.  28.  .Sched.  A,  d.rlaivMlat tbi 
Kingston  road  east  of  the  river  I'mi  sli.njl  n.i 
be  held  to  lie  within  the  city  of  T(iniiit(ii,rl;l,J 
ties  thereof,  but  shall  reni.-in  iiinler  tln'CHiitnl 
of  the  commissioner  of  puliiie  Hiiik»,  nr nt  inij 
party  to  whom  it  may  be  tiaiisfcrnilliy  npiirui 
the  Oovcrnor  in  cimneil,  Tlie  clifiiii|;iiit>  tiuJ 
chased  this  road  troin  the  gnveniiiKiit,  .imUity 
their  permission,  exnress  or  ini|ilii'ii,  tin'  tiifl 
put  down  a  side  walk  upon  it  :  llcM,  thatiM 
feiidants  were  lial)le  for  tlie  stite  mI  thu  ini  1  luS 
sidewalk  ;  and  a  verdict  liiivinj,'  luin  ruilr 
in  favour  of  the  plaintill's  in  eniisciiiu'iin' if 
injury  sustained  by  the  female  iil.iiiititf  m  i:ill 
on  the  sidewalk,  which  wa.s  out  nf  ri'|iair, 
court  refused  to  interfere.  II  uuillil  lo.  i. ' 
lionilion  of  the  Countij  of  York,  43  (J.  Ii.  ,"i4:'. 

HocOilcliriiit  y.  Cnrjinnitinn  (i/'Cnnlni,  'JilC.  P.| 
1,  p.  4021. 

See,  also.  VII.  3,  p.  4020. 


9     Wlnit  I.1  Xi'i/ticl  to  Itiim'ir. 

The  plaintiff,  living  in  an  iiio(ir|Hir.itei|vil 
laid  a  plank  from  his  door  aurnss  the  ilitdili 
the  street,    by   which   he    w;is  in  the  lialnt  o 
crossing,  although  the  ditch  wasileep  tliirf.  .w 
he  might,  by  going  down  the  niile\valk  a  sjjurt 
distance,  have  crosseil  where  it  w,n  shall"".  Ilj 
crossing  by  the  plank  at  night  lie  fell  "ifi 
broke  his  leg  ;  and  he  thereupiui  siieil  tliewr} 
ration,  alleging  that  it  w.is  tiieir  duty  Xn  iin 
maintained  a  proper  crossing  frmn  hia  Imujetj 
the  street :— Held,  that  there  wiis  no  smli  ilntyj 
and  that  the  action  could  not  he  iiiaintained 
McCarthy  v.    The  Cor/ioratiwi  of  tk  li//":/' « 
0»hnwa,  19  Q.  B.  245. 

Action  against  defendants  as  owners «(« 
macadamized  road,  which  it  was  .illegeil  th* 
allowed  to  get  out  of  repair  at  its  point  of  int« 
section  with  another  road,  wherehy  the  ptejl" 
was  thrown  out  of  his  waggon,  ami  hrukthiiltj 
&c.     It  appeared  that  the  iilaintitl  wasJnmgl 


\wn 


WAY. 
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IM 


ni.  3,  11.  40i0. 


.|  1, 1^1  of  empty  linrri'ls,  in  a  rauk  uiifnatuiied  '  Tliu  exiitvnuo  of  a  linikuii  ilowii  wnt;gi>ii  witli 
t.>  till;  "'"KK""'  '""'  ^'"^^  ""  '-'"'■'■■'K  ^"  ^''i**  xiM't,  n  )>nuht  rvtl  lionnl  Htickiii){  ii|i  in  it,  on  titu  vittu 
vWretlie  riKi'l  wiih  liiwur  on  one  iiiilu  tliun  tiiu  of  aliighwiiy  iiml  (iiirtly  in  tliu  ditcli,  wliurc  it 
.|^^f  l,y  IH  iiiclii'M,  HO  IM  to  curry  on  tliu  inolinu  huil  \>uut\  liiiiiltMl  liy  tliu  owner,  mouiu  viglit  or 
nliinwH  rimil,  nii<l  vvhicli  liaililuujiur  rutH  on  tliu  I  tun  fi!ut  from  tlit!  triivulluil  piirt,  luiivin^  plunty 
I  ,^,f  gjili;  tliaiMiii  tliu  liigliur,  tliu  |ilikiiitiir  got '  of  room  to  |iittM,  iiml  ruiiiaiiiiii)^  tliuru  for  ten 
,|,^  |,i|r|i  Hiilc  of  tliu  loiiil  to  dtuiiily  it;  tliu  (likyH,  (louM  not  coiiHtitntu  uviiluiicu  of  iictioiiivlilu 
'  '   '""  "  '  nt'gliguiiL'u    on    tliu    i>art    of    tliu    cor|ioriiti<in. 

Wlieiu,   tlu^rufori),  iiftur  tliu   liiimu  of  mioli  tun 

(layM,    tliu  |iliiiiitil)'  in   piutxiii^'  l>y  with  ik  liortio 

nnil  witggoii    wiin  thrown    out  uiul    injured,    in 

(if  ikiiy  liul'uiit  in  tliu  road,  they  iiiiHWured  \  uoimei|Uuliou   of  the   Iioi'hu  taking  friulit  nt  the 

the  rut  and  liy  thu  Hiant  of  the    waggon   and    hoard,   and   Hliiuiiig  :     lleld,    that 

the  corporation  wax  not  liahle,  HohuiIm  v.  Thi: 
('iir/iiirntiiiii  tif  tin  'I'mrn  nf  Stntll'uril,  '2i>  C  1', 
II.     Suu  .s".  ('.,  •.'.-.(".  V.  I'A  1..  4()a7. 

DefunilantM  niadu  a   liolu   in   the  highway  in 
..     ,  '"•   *"!'   "'   *''*^    load.     4.  I  order  to  aNCurtaiii  whether  rujiairH  were  ru(|iiirud 

flat  the  iilniiititr,  Hitting  an  ho  did,  coiitrilmted  '  there,  Imt  they  did  not  rei.la.e  tliu  niateiialH  or 
1,1  the  oaiising  ol  the  acci.leiit.  .V  Tlr>t  it  was  i  t\\\  uji  the  liolu,  nor  place  a  light  there  ;  an< 
liniTiruiltnt  imt  to  fasten  the  rack,  and  tliu  oiiiiH- 
[ii.iii  ti<  >!<>  »"  cciiitrihuted  to  the  accident.  <!. 
ITbtthii  ik'foiiilaiit.s  could  Hot  have  remedied 
[iLf  lii-fi'it  ill  tlif  mad  without  gi)iiig  huyoiid  the 
[liniit»(iftliL'ir  Iliad  j  hut  7,  that  they  might  hy 
III!  tlio  ri'oHH  road  have  rumedicd  at  n 
IrMJHiiiiliK  iiiitlay  the  defect  in  their  road  : — 
I  Hi M,  that  I'lc  answers  of  the  jury  to  tliu  lii-Ht, 
iici'iikI,  xixtli.  and  Hcveiith  iiueHtioiiM  amounted 
[ti>  ,1  tiiiiliiig  that  dcleiidants'  road  wiu<  out  of 
lte{i»ir,  mill  ilniigeroUH  to  the  pnhlic  :  that  the 
[iiisu'en<  til  till'   third    and    flinrth    ijueHtioiiH, 


1,^1,1  upset,  ami  the  phiintill"  wim  thrown  down 
lUiil  liniki!  his  h'K-  Several  i|UeHtioiiH  were  suh- 
niittiil  til  tln!  jury,  and  in  aiinwer  to  I.  whether 
tiic  injury  til  tlie  plaiiititr  happened   in   coiihu 

i  IIMIIL'CI  ■   '■  ■' ...• ^.....-... 

•  hy  iji'ttiiig  into  the  ru 
r;ii'l      Tiny  idfii  dechi 
Ji.l  iii't  iiapi"'!!  in  consciiueiiL'u  of  the   height  of 
the  nwl  iir  'it  t''^'  wind.     ■'•    That  it   wan  not 
ji'iit  fur  till'  plaiiititi'  to  luive  driven  over  the  , 
jiiustiiHi   on    tliu   top   of  tliu    load.     4. 


(inii' 

,uit 


jth'iiigli  siii'wiiig  Koiiiu  negligence  on  the  iilain- 
jtilfqinrt,  iliil  lint  nniount  to  a  Hiiding  of  con - 
Itriliutiiry  negligence,  so  as  to  jirevunt  his 
imovtry  ;  hut  that  tliu  answer  to  the  fifth 
iquiKtiiiii  was  a  liiiding  of  contrilmtory   iiegli- 

[ciioi'i  which  wnulil  har  the  action.     livuiUfji  v. 

tfomrliil.,  3'.'Q.  15.  4(;;j. 


and  the 

plaiiititr,  crossing  the  road,  fell  against  tliu  ma- 
terials so  left,  and  into  the  hole  :  Held,  a  causu 
of  action  within  section  40!)  of  tliu  .Municipal 
.Act  of  IS7:<,  and  that  the  nlaiiititf  suing  after 
three  nionths  was  liarred.  I'mrann  v.  '/'//»■  Coi- 
jiofalioii  of  the  Coiiiil;/  n/  )'oc/',  4 1  i).  H.  378. 

Suu  Tdiiih  fl  iix.  v.  Ciir/i'irdHnii  nf  IVhithi/,  3.') 
i).  H.  l!»r>,  p.  4()'.>7;  Cosiivll  v.  ,S7.'  Mnni'ii  and 
I'rnnf  Lim-  Jnnctioii  Ji'oinl  Cu.,  '-'H  Q.  H.  "'-'47,  p. 
4030. 


Ht'lil,  also,  that  it  is  the  duty  of  the  owners 
|o!ariiiul  tn  kei'ii  it  in  rejiair  at  itsitoint  of  intur- 

^'tiiiu  with  ci'iisH  roads,  even  although  such 
teiiairs  may  iiiterfuru  with  the  use  of  the  cross 
Ihail.    /'/. 

liiniarks  as  tn  the  duty  of  repairing  highways, 
tfitli  rtferencu  tn  the  age  and  {lopulation  of  the 
|iniii<hi|i,  till'  nature  of  the  grouinl,  and  all  the 
Inni'iiiiiliiig  ciivniiistances  ;  and  as  to  the  proper 
Idirt-tiiiii  tn  a  jury.     The  only  rule  that  can  he 


X    Dffnlx  ill  Siih  irillkn. 

The  itlaintitT,  while  walking  along  one  of  the 
Hidewalks  in  the  city  of  Toronto,  on  a  frosty  day 
'  ill  the  middle  of  winter,  ste|ipud  on  a  ]iiece  of 
!  ice  ahout  three  feet  wide,  slipped  and  fell,  and 
received  a  severe  injury  ;  -Held,  not  sntlicient 
to  render  the  corporation  liahle  as  for  neglect  to 
keep  the  sidewalk  in  repair,  for  the  mere  exis- 
tence of  the  iiiecu  of  icu  was  no  evidence  of 
actionahle  negligence  ;  and  a  nonsuit  directed  at 
the  trial  wasiipliuld.  Held,  also,  that  the  piuis- 
iiig  of  a  by-law  hy  the  corporation  imposing  a 
duty  upon  others  to  keep  the  sidewalks  clear  of 
snow  and 

themselves,      /fiin/lii 
Cily  iif  Toronto,  23  ('.  V.  93. 

,        ,         ...        -         ...         ,  The  plaintilT,   while   walking  along  one  of  the 

f  v.n  i.s,  that  the  puhhc  are  entitled  to  have  ■  „tpej.tg  „f  ^  y^^y  tripped  on  a  hinge  which  pro- 
BKlui  riiail  as  under  all  the  circumstances  they  jj.j.te,i  alx.ut  two  in.-hea  ahovc  the  level  of  a 
to  fairy  ami  reasonably  demand,  and  tlie  i  t^ap  door  in  the  sidewalk,  and  in  endeavouring 
^umciimhty  be  called  upim  to  provide.     Jn  this  |  t„   recover   himself   caught   his  other   foot  in  a 


ice,   did  not  create  a  liability  niioii 
i.     /fiiii/liiiiil  V.  '/'/(('  Cornunttioti  of  the 


111  an  actinii  for  non-repair,  a  verdict  for 
it  iiliiiiitiff  was  upheld,  upon  the  facts  stited 
in  the  rcpiirt.  O'Coiinov  v.  The  Toii:nnhii>  of 
(ihmlK'n-t  at.,  35  Q.  B.  73. 

The  liability  to  keep  in  rejiair  extemls  to  over- 

iaiigiim  tr^us  liable  to  fall  upon  the  road  and 

fcusc  (laiiiage  tn  passers  by.     Where  therefore 

fcffiulanta'  servants,  in  getting  materials  on  land 

Pjoimiij,'  the  mail  for  its  repair,  felled  a  tree 

jniili  III  falling  lodged  against  another  tree  near 

eriiail,  and  being  left  there  afterwards  fell  and 

llw  thu  plaintiff  s  wife  while  passing  along  the 

*1.--Held,  that  the  defendants  were  liable. 

M  Gwyniie,  .].,  the  defendants'  servants  as 

•ell  as  the  dtft'iulants  were  liable,  but  in  the 

Ntof  the  latter  being  held  liable,  they  would 

I've  a  remedy  over  against  the  former.     Oilch  rial 

^fyCorporatm  of  the  Township  of  Carden, 

•  v.  r.  1, 


depression  in  the  woodwork,  about  an  inch  and 
a  (juarter  deep,  at  the  opiiosite  corner  of  the 
trap  door,  and  fell  and  injured  his  leg.  It  ap- 
peared that  but  for  the  hinge  the  accident  would 
not  have  happuned,  mu\  it  was  admitted  at  the 
trial  that  the  state  of  the  hinge  was  no  evidence 
of  negligence  : — Held,  that  tliere  was  no  evi- 
dence of  negligence  on  the  part  of  the  defen- 
dants, and  that  the  plaintiff  w:ui  projierly  non- 
suited. Rayy.  The  Corporation  of  thi'  Villaije 
of  Petrolia,  24  C.  P.  73. 

The  plaintiff  walking  along  a  sidewalk  in  the 
town  of  Dundas  in  January,  1875,  stepped  into 
a  hole,  about  eighteen  inches  lo.ig  and  seven 
inches  wide,  and  broke  her  leg.  The  hide  was 
close  to  her  residence,  and  she  was  well  aware 
of  its  existence,  but  she  said  she  wa:.  unable  to 
see  it  in  consequence  of  its  being  ji  vcred  with 
snow,  there  having  been  a  light  i.<il  Hie  night 
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before.  Other  witnesses,  however,  saiil  it  w<aa  ' 
only  partially  covered,  and  was  quite  visible  to 
a  person  taking  ordinary  care.  The  sidewalk 
had  been  fully  repaired  in  the  fall  of  1873,  and 
also  in  September  preceding  tlie  trial.  The  i 
population  of  the  town  was  about  4,0()0,  spread 
over  a  large  surface  ;  the  taxes  levied  being 
about  ^11,000,  more  than  half  f)f  M'hich  was 
spent  on  tiie  streets  and  sidewalks.  There  was 
also   a  committee  <iu  sidewalks,    one  of  whom 


WAY 

his  part. 


402i 


Remarks  as  to  the 


nature  i.f  i,!,,,-. 
tions  which  would  make  defeiuUiiits  Ijalilc  j  ■ 
the  eare  required  from  person.^  witli  deiti'  1 
sight,  &c.      "'  *■■'''• 


Ih. 


A  sidewalk  on  one  of  the  streets  in  tlii- 
of  Toronto,  to  the  distance  of  ."ido  feet,  im,! ,  p'' l 
the  centre  of  tht  city,   was  covereil'witli  **' 
There  was  no  evidence  of  any  retii.il  iiiin 
the  defendants  of  its  existence,"  l.ut  itwa,],r^,vfji 
that  the  city  commissioner,  wlinse  ihitv 


stated  that  he  .spent  more  than  two-thirds  of  his   to  enforce  the  city  by-law's,  .me  nf  whi,/'^"* 
time   in  attending  to  them.     Tlie  jury  having  !  quired  the  removal  of  ice  and  sii„w  iinni'.r 
found  for  tlie  plaintitts,  a  new  trial  was  ordered,    sidewalks,  liad  frequently  diiveii  uij  aii.l  ,1 
Semble,  tliat  to  support  an  action  of  this  char-    the  street  and  past  this  sidewalk,  witiinut  t'lk 


>\iil 


any  steps  to  enforce  the  remcival  df  the  i™  Itl 
did  not  appear,  however,  that  he  ever  ni'tir 
or  that  any  complaint  hail  ever  lieen  ina.ic  tol 
him  concerning,  the  conditinn  of  tlic  <iili.wii-| 
like  the  one  here  would  not  necessarily  impose  :  The   female   plaintifi,  wliile  w.ilkin.' 

a   liability.      Quiere,    whether  the   question    of  | 

contributory  'legligence  was  for  the  judge  at  the 
trial  or  should  have  been  sulmiitted  to  the  jury. 
Quajre,  also 

action,    the  sidewalk,    intended  for  extra  con- 
venience, must  not  have  become  a  nuisance  ad 
comnnme   nocumentum.       Hoi/lc   ct   ux  v.    The  j 
C'orjwrdtion  of  tlic  Tomi  of  JJiiikIoh,  25  C  P.  420.  j 


aeter  the  want  of  repair  must  be  such  as  would 

render  the  defendants  liable  to  indictment  :  that 

persons  using  a  sidewalk  must  assume  a  certain 

amount  of  risk  ;  and  that  the  existence  of  a  hole 

The   female   plaintifi,  wliile  walking  dv^r  tij 

i  sidewalk  in  broad  dayliglit,  sH]iincl'iin  the  v 

and  fell,   and  received  a  severe  injuiv,  Ijiit  in 

_     _     ,  was  proved  that  she  was  well  :i«  are  uf  'tin  mI 

whether,   to  form  the  ground  of  an  j  thereof,  as  she  lived  close  by,  frehueiitlv  im'  3 

over  it,  and  had  alreadj  passed  dver  it  nn  tld 
day   of   the   accident  :-  -Held,   tliat  ilelfiiiliiij 
were  not  liable.     Per  Harri.sdii,  ('.  J.,  licianJ 
the  plaintiff  was  guilty  of  cnntriliutdiy  iitti 
gence.     Peview  of  the  authnrities  as  tn  ii,il,i" 
for  accidents  caused  l)y  snow  nr  ice.    IVr  Uil 
and  Armour,  JJ.,  that  tliere  was  im  iie'liv 
on  defendants'  part,  for  that  tlieie  was  iiu ^r 
of  notice  to  them,  the  mere  fact  nf  tlie  eMiiiiaj 
sioner  passing  along  the  street  being  iii.iuiiii.itBi 
to   raise   any  presumpticm  of  imtiee;  ainl  tiif 
there  M-as  contributory  iiegligeiiee  mi  tlie  iJaii 
tiff's  part,  for  slie  was  well  aware  nf  the  coinlij 
tion  of  the  sidewalk,  and  need  nut  have  iistilitj 
Per  Harrisem,  V.  J.,  the  default  Mhieh  wilJKiJ 
der  a  municipal  corporation  Hal  ile  iu  a  civil  aaiii 
for  neglect  to  repair,  need  not  lie  siieh  as  wi.iiii 
subject  them  to  indictment.     Hinglaml  : 
poration  of  Toronto,  23  C.  1".  !)3,  remarked  ii|rt:J 
Biinin  et  iij:  v.  Coriiorciliui)  of  ( "dij  v/'  Ji,;.ii\ 
42  Q.  B.  oGO. 


On  tlie  second  trial  (see  the  last  case)  the 
jury  in  answer  to  (piestions  submitted  to  them 
found,  in  substance,  that  tliough  defendants 
had  generally  jierforined  their  duty  as  to  the 
repair  of  the  sidewalks,  yet  in  this  case  the 
sidewalk  was  not  in  a  reasonably  sufficient  state 
of  repair  ;  and  tliat,  tlnuigh  plaintiff  by  watching 
her  steps,  &c.,  might  li'ive  avoided  the  hole,  yet 
that  she  exercised  that  due  care  and  caution  that 
a  person  would  ordinarily  use,  under  the  circum- 
stances : — ^Held,  that  on  this  finding  the  plaintiff 
was  entitled  to  recover.     S.  C,  27  V.  1'.  129. 

H.,  a  man  seventy  years  of  age  find  feeble, 
was  found  at  night  lying  beside  an  excavation 
for  a  drain  under  the  side  walk  in  defendants' 
street,  where  several  boards  had  been  taken  up 
and  replaced  with  a  temporar"  covering  of  boards 
laid  at  right  angles  to  and  projecting  two  inches 
abovo  the  rest  of  the  side  walk.  He  afterwards 
died  from  the  effects  of  the  fall.  His  .adminis- 
tratiix  sued  the  defendants,  alleging  that  de- 
ceased fell  into  the  ditch,  which  was  open,  and 
thus  received  the  injury,  while  the  defendants 
alleged  that  the  ditch  was  securely  covered,  and 
that  deceased  had  struck  his  foot  against  the 
projecting  plank,  and  fallen  :• — Held,  that  upon 
the  evidence,  more  fully  set  out  in  the  report, 
the  finding  of  the  jury  that  he  fell  into  the  ditch 
owing  to  the  insecure  way  in  which  the  defen- 
dants left  the  opening,  which  wa  the  only  point 
left  to  the  jury,  was  unsatisfactory.  Hutton, 
(ExecHtrix)  v.  The  Corporation  of  the  Town  of 
Winder,  34  Q.  B.  487. 

The  deceased  was  insolvent  at  the  time  of 
his  death,  and  in  failing  health,  not  capable  of 
much  labour,  but  there  was  evidence  that  he 
was  able  to  superintend  his  business,  which  was 
that  of  an  innkeeper,  and  went  to  market.  The 
jury  having  gi\  en  .54,000,  apportioned  among  his 
children  : — Helil,  that  the  damages  were  exces- 
sive,    lb. 

The  deceased  having  passed  over  the  sidewalk 
half  an  hour  before,  when  it  was  light  and  the 
state  of  the  sidewalk  could  be  seen : — Held,  that 
there  was  evidence  of  contributory  negligence  on 


4.   Injuries  diirimj  Ittiiturn. 

Defendants    were     repairing    a   ruail  wL'ol 
crossed  plaintiff's    race-way  by  a  culvert,  ail 
the  stones  anel  other  materials  eollected  f-rtl/ 
work  about  the  culvert  w  ere  carried  iiit^  t!ij 
raceway  by  a  violent  storm,  ami  .siitiirti 
remain  there  :— Held,  that  they  were  until 
Snook  etnl.\.   The  Town   Cununl  of  llm.'nn^ 
14  Q.  B.  255. 

To  a  declaration  for  entering  jil.iiiititfj'1) 
in  the   town  of  Owen    Sound,   ami  deiiositiij 
earth,  &c. ,  thereon,  defendants  ideaded  tliat  ill 
land  was  in  the  county  of  (irey  ;  th.it  tlitrei 
a  highway  adjoining  it,  which  was  duly  Miii 
tuted  a  county  road  under  the  exclusive  jurii 
diction  of  the  corporation  of  the  couuty.  nil 
whom  the  other  defendants  cuiitractedtngnri 
it;  that  defendants  in  pursuance  oisiidui^ 
tract,   and    by    command    of  the  ciir]*rati()^ 
gravelled  it  in  the  proper  line,  and  iiis'  'I 
unavoidably  encroached  a  little  updu  3i:il 
cumbered  the   plaintiffs'  land  with  earili,  id 
doing  no  unnecessary  damage  :-Helil,  i'»  J 
murrer,  no  defence,  for,  1,  no  bylaw  wi- 
to  authorize  the  work  ;  and,  2.  The  rn.  wa| 
within  the  town,  the  county  could  h.iveiio;i 
diction   over    it.      The    Vhiirchininhnf  vj 


IS  to  tho  natnriM.f  (.l,3tf5j  I 
ike  (lefeuiUints  lialilt,  jjJ 
mi  iiursiiiis  with  iltitt.ivJ 

cif  thu  streets  in  th<:  city  I 
itauco  (if  'idO  feet,  iiiulneiirl 
ty,    was  fdverfil  xvitli 
ice  of  any  ;-rtii!il  iiuUc;  ;,i| 
L'xisteiiee,  l>ut  it\vrisiir.,vi:dl 
ssioiier,  wliosu  iluty  it  wa] 
liy-laws,  ciie  of  w'hirl,  p.. 
of  ice  anil  sunw  nm,,  (1,^ 
lently  <li'ivcii  ii)!  uiiil  ,ii  (vri| 
lis  sitlewalk,  witlmut  tiikii 
tlie  rnuiival  nf  tliu  ia-.   ftl 
ever,  tliat  he  ever  iiuti.rj  I 
nt  had  ever  lietn  iniulc  t,J 
coinlitidii  lit  the  siiKwaltJ 
\,  wliilu   walkiii:^  uver  tliel 
laylight,  sliiiiieil  mi  iIk-.A 
•eil  !i  severe  iiiju;y,  l.ut  :t| 
was  well  :i,\\are  I  if  till,  -tali 
close  by,  freijiieiitly  ji.i-wl 
■eadj   iiasseil  over  it  nii  tl:« 
it  :-  -Helil,   that  ilfffinlma 
er  Harrison,  ('.  J.,  Iifi;ii;-«i 
;uilty  of  cuiitiiluitiiry  itjli. 
the  aiithiirities  us  tn  li;ili;'i; 
l)y  snow  or  ice.     IVvWiJ,. 
that  there  was  iiu  iie^li..!; 
,  for  that  there  was  imir- 
;he  mere  fact  of  the  tuiiiiiiii 
;  the  street  lieing  iliMiH 
nuptiou   of  notice  ;  aiiil 'iiii 
,ory  nefiligeneo  mi  tht  | 
vas  well  awai'e  of  the  ciiiili 
k,  and  need  not  have  hspIiU 
,  the  default  wliieh  wiUrtjj 
joration  liahle  in  a  civil  M" 
r,  need  not  he  such  as  wci 
dictineiit.     Kiiiglaml  .■.  h 
,  23  (.'.  1*.  itH,  remarked  tii>ii 
•liundlun  uf  Ciiy  i>(  'Lm-'M 


Its  iluriiKj  Itcpiiii'K. 

reiiaiving    a   mail  i\ 
race-way  hy  a  culvctt, 
r  materials  onlkctcil  trt! 
ulvert  wert!  earricil  iiit"  tK 
lent  storm,  and  siilfirpi  t 
lid,  that  they  were  imtWJJ 
Tdini   Cuiiifil  of  lin'i'',''!!^ 

1  for  entering  iilaiiitiifs' 1; 
wen    Soiuid,   anil  ikl«« 
.,  defendants  pleaileiltluit 
uuty  of  (ircy  ;  thattlnr^wij 
ig  it,  which  was  (kily  i.titr 
,d  under  the  exclusive  i 
poration  of  the  county,  «ii 
ifendants  contracted  til  pv^ 
ts  in   imrsuance  df  sml 
innnand    of  the  ciiriinraiw 
nroper  line,  and  lu*""' 
..aclied  a  little  uiioii  f 
untitt'8'  land  with  eartli.itj 
sary  damage  •.-HeU,  i'i"i 
e,  for,  1,  mihylaw»« 
rork  ;  and,  '2.  The  rn.   i«ij 
he  county  could  have  111)  .'"rt 
The    Cliurdiuvi-'hii' 
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Church  in  the  Town  of  Owen  Sound  v.  i      The  owners  of  property  almtting  upon  a  public 

Ciinioration  of  the  County  of  Grey  et  al.,  21  j  highway,  were— Held  entitled  to   compensation 

'*'  "  -  from  the  numicipality  under  the  Municipal  Act 

of  1873,  30  Vict.  c.  48,  s.  37.3,  K.  S.  O.,  c.  174, 
s.  4o6,  for  injury  sustained  liy  reason  of  the 
municipality  having,  for  the  public  convenience, 
raised  the  highway  in  such  a  manner  as  to  cut 
off  the  ingress  ami  regress  to  and  from  their  pro- 
perty abutting  upfiii  the  highway,  which  they 
had  formerly  enjoyed,  and  to  make  a  new 
approach  necessary.  //(  re  Yemndnx  et  ux.  and 
the  Cor/mration  of  the  Couiiti/  of  WelVnKjton,  43 
Q.  B.  522.  — ( jwynne,  sitting  in  vacatitm. 

A  mortgagor  m  possession  is  a  proper  party 
the  arbitration  in  such  a  case,  and  as  owner 


5  hmrku  Caused  hij  Raisimj  or  Lowering       i 
"  lioads.  \ 

Defendant.s,  a  municipal  corporation,  having 

1 1,,  ri.*Mluti('"  authorized  the  raising  and  levelling 

iutrcet  and  iilaintifl"s  premises  havnig  been 

Mvrtloweii  thereby,  the  plaintili' was  nonsuited, 

I   1  the  LTonud  that  defendants  were  authorized 

li'v  sntuti'  to  do  what  they  had  done.     The  court 

panted  a  new  trial   to   ascertain 

l*    .,     ...„,.]{  done  constituted  a  repair  of  the 


ascertain   whether    in 
fact  the  work  done  const:  ,    ,     -  , 

•treetwithin  the  statute,  orexceeded  such  a  repair 
t,  the  injury  of  the  plaintiff.  Vroft  v.  The  Toirn 
CMui-ilql'l'itirl'iiroiinh,  5  V.  P.  35. 

Held,  also,  that  a  by-law  should  have  been 
paised  to  sanction  the  act  complained  of.  S.  C. , 
HI. 

Owners  of  land  upon  a  highway  have  no  claim 
{,,  ciinnieiisation  for  anything  done  by  municipal 
Itoniiiration.s  in  the  proper  exercise  of  their 
Ittiners,  within  the  line  of  the  road  as  originally 
lliiil  Hilt,  The  applicant  owned  land,  with  dwel- 
IJiiig-hiiuses  and  a  fouiidry_ thereon,  fronting  upon 
lii;;hway 


ti 

and  occupier  and  interested  in  the  property 
is  entitled  to  compensation  under  the  act;  anil 
the  municipality  having  gone  to  arbitration 
under  the  statute  with  the  mortgagor,  cannot 
move  to  set  asiile  the  award  on  the  ground  that 
he  has  mortgaged  the  pnpiierty  to  persons  who 
have  not  claimed  to  be  parties  to  the  arl)itra- 
tion.  Regina  v.  Tlie  Municipal  Cinmcil  of  Perth, 
14  Q.  B.  l.'iC),  and  previcms  cases  distinguished, 
as  decided  under  the  Municipal  Act  before  the 
.3()  Vict.  c.  48,  s.  373,  which  first  gave  compen- 
sation for  lands  "  injuriously  att'ected."     II). 


8ee  lieg'tnn  v.    Woodstock  and  Dereham  Plank 
The  council  passed  a  by-law  ior   and  llranl  lioad  Co.,  18Q.  B.  49p.  4037;  Lewis 
likmg,  grading,  and  gravelling  this  road,  and  '  v.  The  Corporation  of  Toronto,  39  Q.  B.  343  p. 
t  elleet  of  the  work  was  to  raise  the  road  along    4019. 

jii' iimdicaiit's  laiul  from  five  to  twelve  feet  : —  

■  that  he  was  not  entitled  to  an  arbitration 


ikrl2Vict.,  c.  81,  s.  1!'5,  as  amended  by  Ki 
id.  e.  181,  s.  .S3,  to  determine  the  amount  of 
Saiiiage  to  he  paid  to  him,  the  injuries  not  being 
inch  as  cmild  niw  him  any  right  to  compensa- 
hn.  Ili'iiiKiv.  The  Munieij/al  Council  (if  Perth, 
tQ,B.  loG.  ! 

Case,  for  wrongfully,  negligently  and  careless- 
digging  and  excavating  .streets  in  the  city  of : 
Bainiltii«°acljoining  plaintili's  close,  and  there- 
,■  injuring  said  close,  &c.     Plea,  not  guilty,  by  ] 
lltitute ;— Held,  1.  That  a  by-law  should  liave 
bttu  [asseil  by  the  corporation  to  sanction  the  ; 
ntciiiniilained  of,  McLean,  J.,  diss.  ;  2.  When 
ilii'eis  no  hy-law  and  the  act  complained  of  is  i 
loiie  under  the  statute,  13  &  14  Vict.  c.  15,  the  i 
jefciidants  are  e;  titled  to  notice  of  action,  com-  i 
MS  they  do  fully  within  the  spirit  of  the  pro-  '■ 
kiting  statute.    Held,   that  if  the  defendants  i 


6.   Injuries  caused  hy  Draining  Jllghways. 

Case  against  a  municipal  council  for  overflow- 
ing the  plaintift"s  land.  Plea  that  the  road  east- 
ward and  westward  of  the  plaintiff's  premises 
was  swampy  and  unsafe  :  that  it  was  the  duty 
of  the  defendants  to  keep  the  road  in  repair,  and 
that  in  performing  such  duty  they  committed 
the  grievance  complained  of,  doing  no  unneces- 
sary damage  : — Held,  on  demurrer,  that  it  was 
not  necessary  to  aver  tiiat  the  act  complained  of 
was  (lone  under  a  by-law,  for  that  would  prima 
facie  be  presumed,  if  essential  ,  but  that  the  plea 
was  bad,  as  it  shouhl  have  been  alleged  that  the 
injuiy  was  one  which  the  phiintitf  was  bound  to 
submit  to,  and  that  no  other  course  would  have 
relieved  the  road  from  the  water.  Brown  v.  lite 
Municipal  Council  of  Sarnia,  11  Q.  B.  87. 

Plaintiffs  sued  defendants  for  wrongfully  cut- 


lerc  lialileforthe  tortious  acts  in  the  declaration  ;  ting  a  ditch  in  the  highway,  and  thereby  over- 


mjilained  of,  they  were  entitled  to  give  the 
icial  matter  in  evidence  under  the  general 
|iue.  Iti-id  V.  The  Mnijtir,  Aldermen,  and  Com- 
iiiiiiiltij  of  llie  Citij  of  Hamilton,  5  C.  P.  2()9. 

i  The  plaintiif  sued  defendants  for  allowing  dirt 
kd  inlildsh  to  he  thrown  or  put  upon  a  lane 
Km  which  his  premises  abutted.  It  appeared 
Btthe  damage  was  occasioned  l)y  the  hlling  in 
lUevclling  a  hollow  in  the  lane  by  ])rivate  in- 
iikials,  liy  which  the  plaintiff's  fence   was 


flowing  his  land.  Defendants  pleaded  that  they 
necessarily  made  such  ditch  in  order  to  repair 
the  highway,  doing  as  little  damage  as  might  be, 
and  no  more  than  with  due  care  was  necessary 
for  the  purpose,  which  were  the  grievances 
complained  of : — Held  bad,  for  it  alleged  a 
necessity  to  cut  the  ditch,  but  not  that  the  over- 
How  of  the  plaintiff's  land  was  inevitable. 
Senible,  that  it  was  bad  also  for  not  admitting 
any  damage.     Quajre,  as  tf)  the  validity  of  such 


sed  inwards  :-Held,  1.  That  the  levelling '* ''ff'^"'^'' '^  1""°I^«'''>' l''''"^^^'^'     Held,  also,  that 


ing  ill  of  streets  by  defendants  was  a 
liter  in  their  own  discretion,  under  C.  S.  U. 
54,  for  which  they  would  not  be  liable 
al)aeuce  of  negligence  or  malice.  2. 
t  fur  the  mere  act  of  a  wrong-doer  in  throw- 
ruliliish  upon  a  highway,  and  thereby  injnr- 
a  lirivate  individual,  the  defendants  would 
W  liable.    Buchanan  v.  7%e  Town  of  Oalt, 


no  by-law  was  necessary  to  authorize  the  repair 
of  the  highwaj'.  Perdue  v.  The  Cor))oration  of 
the  Township  of  Chinguaconsy,  25  Q.  B.  61. 

Defendants,  in  order  to  drain  a  highway,  con- 
veyed the  surface  water  aloni;  the  side  of  it  for 
some  distance  by  digging  drains  there,  and 
stoppedjthe  work  opposite  plaintiff's  land,  which 
was  thus  overflowed  :—  Held,  that  defendants 
were  liable,  even  without  any  allegation  of  neg- 
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ligeiice.     /?f<(''p  V.  Tlif  Corporation  of  thv   Toivn- 
ship  of  Kor/ie^tn;  '29  Q.  B.  590. 

Declaration,  tlmt  (lefuiidants  had  dug  a  ditch 
in  the  highway  near  and  extending  across  plain- 
tiflf  's  land,  through  which  water  flowed ;  and  de- 
fendants 80  negligently  constructed  and  con- 
tinued said  ditch,  and  iierniitted  so  much  water 
to  run  in  it,  that  it  overflowed  ujjon  plaintiff 's 
land.  The  plea  set  out  a  by-law  passed  Ijy  de- 
fendants to  construct  a  drain  through  plaintiff's 
land,  and  an  award  of  compensation,  which  was 
duly  tendered,  and  alleged  that  in  cutting  the 
ditch  defendants  unavoiihilily  injured  and  tlirew 
water  on  the  lot,  doing  no  unnecessary  damage  : 
— Tleld  on  demurrer,  that  the  plea  was  no  an- 
sv.  er  to  the  declaration,  wliich  com])lained  of 
injury  caused  by  defendants'  negligence.  Stoin- 
hoiisf  V.  <^oriioratioH  of  tlit:  Totritxliip  of'  Eiiiiin- 
killcii,  3-'  Q.  B.  r)(i2. 

Hehl,  on  demurrer  to  the  pleas  in  this  case, 
that  a  municii)ality  cannot,  for  the  purjioses  of 
repairing  or  draining  a  highway,  commit  an 
injury  to  private  property,  l)y  collecting  and 
conveying  water  to  it,  and  justify  under  their 
statutaljle  obligation  to  keep  the  road  in  repair. 
Jtoire  V.   Cor])uniHo)i  of  liorhciti  r,  '1'2  (.'.  P.  319. 

Held,  also,  that  a  similar  statutable  duty  of 
opening  the  road  ujion  which  they  grew,  mms  no 
answer  to  an  action  for  injury  caused  to  plaintift's 
land  by  the  felling  of  trees,  accompanied  by  the 
allegation  that  in  so  opening  the  road  a  portion  of 
the  trees  in  being  felled,  necessarily  fell  upon 
plaintifl''s  land,  but  (h>ing  no  unnecessary  amino 
material  injury,  &c.     lb. 


7.    Tres/KixH — JuMiJicathm  in  Usintj  or  liijKtirinij. 

Where  defendant  justifles  that  the  locus  in 
quo  was  a  highway,  the  averment  must  be  direct. 
A  plea  justifying  the  cutting  down  trees  on  the 
adjacent  laud  to  repair  the  highway,  should 
mention  the  number  and  description  of  the  trees 
cut  down.      (h-Mcr  v.  McMiclutelet  at.,  Tay,  356. 

See  J/oih/kinson  v.  DonaUhon,  2  Q.  B.  530,  p. 
3789;  Smith  v.  /n;/olds/,,/,  9  Q.  B.  207,  p.  3789  ; 
Carscitlli'n  v.  The  Corjiorotion  of  Sitltflci't,  17 
C.  r.  219,  p.  1211  ;  Wmvcr  v.  Ihmlrick-n,  37 
Q.  B.  1,  p.  3780. 


8.   Contrihntonj  Xc(ili(jince—C(tnfe  of  Accident. 

The  plaintiff  an<l  his  wife  sued  defendants  for 
injury  alleged  to  have  been  caused  to  the  wife 
by  their  neglect  to  have  a  railing  or  guard  along 
an  enbankment  leading  down  to  a  Ijridge  on  one  of 
their  leading  highways  in  a  populous  township. 
It  appeared  that  the  wife  and  her  son,  about  eight 
years  old,  were  crossing  the  bridge  in  a  buggy, 
when  the  horse  shied  at  some  new  planks  on  the 
bridge,  and  backed  to  the  end  of  it,  where  the  hind 
wheels  went  over  the  bank,  throwing  her  out  and 
into  the  water,  about  fourteen  feet  below.  The 
jury  found,  upon  the  evidence,  set  out  in  the  case, 
that  the  road  was  not  in  a  suflSciently  safe  state, 
and  that  the  wife  was  guilty  of  no  negliKence  in 
the  management  f>f  the  horse  : — Held,  Morrison, 
J.,  doubting,  that  it  was  the  duty  of  defendants 
to  fence  or  guard  the  place  in  question  j  that 
the  injury  was  caused  by  the  want  of  such  pro- 
tection as  the  proximate  cause,  not  by  the  horse 


becoming  frightened  and  unnmn.igealili.  •  i 
that  defendants  therefore  were  l]alile  '  i'l 
authorities  as  to  remote  an<l  pnixiin.itc.  c,,,, '" 
of  damage  reviewed.  The  ctainams,  •»'> '  ''^ 
being  in  the  opinion  of  the  ''iniit  txixssiv,. 
new  trial  was  granted  on  tliat  f.'niiin(l,  (,|, ,,'  ? 
men t  of  costs,  uidess  the  plaintitts  wduM  .,'^ 
sent  to  reduce  the  verdict  to  .*l,'J.'i(),  y,,,,,,,,,','! 
V.  The  Corporation  of  the  'Jown.^hh,  „r  wini  ' 
.35  Q.  B.  195.  ■'' 

On  appeal  the  above  decision  w  .is  ,iHirm  d  ■ 
and  the  defendants  held  liable.    S.  (' 


B.  100. 


(.'. 


The  plaintiff,  with  a  wag>,'im  and  li,a,l  „| 
bricks,  was  coming  down  a  hill  oji  the  vi,,ii\  i',. 
the  side  of,a  precipice.  He  liail  stnpin,!  UoL-X 
to  some  one,  when  on  starting'  again  tlie  h(irs,.j 
ran  away,  and  when  they  canie  to  an  (iiiniin.iij 
the  fence  or  railing  along  the  roail,  n^ar  the  l»,r 
of  the  hill,  they  bolted  tlirotigli  it,  ami  ih.wn  '.lie 
precipice.  At  the  trial  the  piaiiitiH'  was  nn,. 
suited,  on  the  ground  that  the  indximatt  cause 
of  the  accident  was  the  horses  gettin"  hiv.in,! 
the  plaintiff's  control,  nf)t  tlie  ilefeet  in  tin;  ftme- 
— Hehl,  that  the  mere  fact  of  thehoises  ninuini;  1 
away  and  becoming  unmanageable  wcmld  ij„t 
prevent  the  plaintiff  from  recovering,  nnkss  he 
had  been  guilty  of  want  of  reasonalile  uan-  .ir 
skill,  whit'li  was  a  questicju  for  the  jurv ;  aiul 
the  nonsuit  therefore  was  set  aside.  'I'duij  ft  us 
r.  Corporation  of  Whitby,  ;{.j(^).  H. 'Ji'd,  ,')7(i,  jt 
100,  considered  ;  the  decisions  in  the  States  ni  I 
Maine,  >few  Hampshire,  and  Massaihussits  re- 
viewed, and  the  rule  in  Xevv  f  tanijjshire  adiiiittJ, 
as  being  in  accordance  with  the  weight  (ifaiulnr- 
ity,  and  with  the  views  expressed  in  that  lasi, 
The  rule  is,  that  where  two  causes  oimihine  to 
produce  the  injury,  both  in  their  nature  lunxi. 
mate,  the  one  l)eing  the  defect  in  the  higliwav. 
and  the  other  some  occurrence  f(]r  whichmitlier  j 
party  is  responsible,  the  corporatien  is  lialJi, 
provided  the  injury  would  not  have  lioeiisiii-j 
tained  but  for  the  defect  in  tlie  higliway.  Sli,r- 
wood  v.  l^he  Corporation  of  tin'  Ciliiojjlmuihs, 
37  Q.  B.  410. 

See  Mc/nti/re  v.  Buchanan,  14  Q.  R.  ,"SI,  ji. 
40.'}2  ;  Bradley  v.  Brown  H  ,</.,  ,T2  ().  B.  4(1,'),  f.  j 
4021  ;  HuttoH  v.  Corporaliaii  uf  W'iicilfi,:;  k\ 
Q.  B.,  487,  p.  4023  ;  Price  v.  ('nturwiin  HMj: 
Co.,  35  Q.  B.  314,  p.  4040  ;  (- ■-(.</„/•  v.  r,„;,.,r,i. 
tion  of  Cihridi/e,  S9  Q.  B.  113,  )).  40Hii ;  fe'? 
V.  The  Cor])oration  of  Diai(la.i,2'  ('.  V.  I'3,  f. 
4023  ;  Bnrnn  v.  Corporation  uf'  Toronto, Mi^.K 
SCO,  p.  4024. 


9.  Knowledi/e  of  the  Defect  In/  the  ('ijrjWMlm. 

In  an  action  against  defendants  fur  .i.i  aceiileiit  I 

to  the  plaintiff  by  falling  into  a  drain,  wliiclj  lad  1 

been  opened  or  dug  in  a  street  at  oneoftlieiiK«t| 

frecjuented   places  in  the  city,  and  which  1 

remained  in  an  unprotected  state  for  ii  omsiiler-  j 

•able    time,    the  men  having  been  engaged  ia  J 

:  working  at  it  nearly  a  month  :  -Hehl,  that  it  j 

i  was  no  defence  that  defendants  did  nut  uiikej 

1  or  authorize  the  drain  to  be  dug,  as  umltr  tie  I 

I  circumstances  they  must  be  deemed  to  IwveW  f 

I  the  fullest  notice.     Adair  v.  The  Corjimti«n(j\ 

the  City  of  Kingston,  '21  C.  P.  12(j. 

I      See  Harold  v.  Corporation  off^imw  d  oL,  ISC  I 
;  P.  43,  18  C.  P.  9,  p.  4011 ;  JloitmU  v,  C'wy**j 


(iiid  uiim;uiagcal,le ;  ,,,4 

cfore    wore   Halile.     ii,„ 

lote  aiid  linixiiiiattcaiis^ 

The  iliiiiiiiges,  ?■_>,; 

of  the  ('i)Mit  fXTOsiv,.,  a 
\  on  that  ^'^■.llnll,„lll,av. 

tlie  jilaiiitillf  wouM  o^'n. 
.lift  to  *l, '-'■.(».  Voiw.N,^ 
iftlie  Toint.'<l,ii)  „f  ir/,;,;„,'_ 

vc   (lecisiiiu  was  affirmed' 
iicld  liahle.     S'.   r.,  ;j;  (1' 

;h  a  •waj;K(iii   ami   luail  (,i 
own  a  liill  on  tlie  n,;,,!^  i,^. 
'..      Hehailstiiiii,eat(i»i,fak 
u  startiiij,'  again  tlit  liors..-, 
they  came  to  an  diitiiin^.n, 
hiiii'  the  mail,  ii^ar  the  t.-it 
ud  through  it,  ami  ili.wu  tlie 
,rial  the  jilaiiitill'  was  nun- 
I  that  the  iiroximatf  i.aiise  i 
the  horses  gettin;.'  Iieynnd  j 
1,  not  the  detect  in  the  ftnLc; 
re  faet  of  the  linr.sos  ruiiiiir.j  I 
;   unnianagcalile  wduW  ii(,t 

from  recovering,  unless  he 
want  of  reasdnalile  care  nr 
juestion  for  the  jury  ;  aiul  | 
!  was  set  aside.  'I'lmw  etiis 
hitl.y,  :<■)  (^.  K 'J^d,  ,•):  g.  K. 
a  decisions  in  the  States  ui  | 
hire,  and  Massaehussets  it- 
in  New  Hampshire  ailui'teJ, 
ce  with  the  weight  1  if, lutln'r- 
ews  exjiresseil  in  that  last. 
lere  two  causes  ecmiliiiic  tu 
hoth  in  their  nature  iipixi- 

the  defect  in  the  liiglmay, 
occurrence  fcir  wliieluieill;tt  I 
the  coriioratidu  is  lialilt,  | 
■wouhl  not  have  lieeiisiis- 

feet  in  the  highway,    ■'''"i'- 
iitimi  of' till'  Vitijiij  Uiim\ii''i., 

itirlKDidii,  14  Q.  B.  TiSl,  ii. 
vim  it  III.,  ;V2  (>t.  Ii.  4113,  [1. 1 
'orporiitiiiii  iif   Wiw.lfiit,  A\ 
;  Prhc  V.  Ciiliimiiin  Mf\ 
4040  ;  Cii.s/i/c  V.  r«r;,.,ra- 
Q.  B.   113,  p.  40311;  %V| 
9/  J)iiiiihi.%  27  C.  1".  !'.».  1 
poratiuii  iif  J'on<i/^»,  4'2Q.B. 
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e.  Defid  III/  the  Corpiml'm. 

st  defendants  fur  aa  m'Ai- 
.lling  into  a  dnaiu,  vliiibbi  1 
in  a  street  at  une  of  the  ml 
gin  the  city,  ami  wliith  bl 
•otected  state  for  a  euusiJer- 
n   having  been  cngagtJ  in 
y  a  month  •.-Heia,  that  ill 
t  defenelaiits  did  u.it  uutej 
Mil  to  be  dug,  asuuaertlej 
must  be  deeiucd  to  luivcluil  I 
tldaii-  V.  Tliv  t'u/vwrute^j 
27  C.  P.  l--'(). 

mrationofSimcoi'fliO''^^] 
4011  ;  noiuiih  V.  tw/wm- 


■Slmlfiirif<  2'> 
"    ,4(V.'-i 


I'm  III 

*'^'''"'42t^  H.  5G0,  p.  4024. 


C.  P.   123,  p.  403(! ;  S.  C, 

;  liiiriw  ft  iij:.  v.  Corporation 


"f 


Turoiitf), 


10.  Limitut'ion  oj  Aclioiin. 
[Sh  If.  .V.  O.  c.  174,  <t.  p.] 
All  action,  under  C.  S.  C.  c.  78,  by  the  repre- 


S.  C.  c 

of  a  deceased  person   killed  by  the 

j..fct  of  ilefeiidants,    a  nnuiicipal  council,  to 

remir  a  highway,  must,  umler  (A  S.  U.  C.  e.  54, 

^T  he  1)  ought  within  three  months,  notwith- 

lumii'iig  th.  limitation  of  twelve  months  allowed 

by  the  first  iiieiitioiied  statute 

Ciiffinrnthin  of  tk 

P.  109. 


jeiitativcs 


Tiirnrr  [Ailmin- 
Toivii  of  Brant- 


tUroin-n  V 
hoi,  13  ('■ 

\ctioa  by  an  administratrix  against  defendants 

■for  iliggiiig  and  opening  a  drain  in  the  city  of 

tOttuva,   and  leaviu"  it   at    night    uncovered, 

[fherehy  the  deceased  was  injured  and  died  :— 

IHeli  that  the  .adniinistr.atrix  was  limited  to  six 

Ijioiitlisfroin  the  cause  of  action  accruing  within 

»hioh  to  sue,  that  being  the  period  limited  by 

defembnts'  charter,  35  Vict.  c.  80,  8.-.35,  ().,  for 

Iijthough  under  C.  S.  C.  c.  78,  s.  4,  the  admin- 

lijtratrix  is  allowed   twelve   months  after   the 

[drath  of  the  dece;used  to  bring  her  action,   this 

|doe3  not  apply  where  there  is  a  special  provision, 

III  here,  for  a  more  limited  period.     CairnH  v. 

\'!hi  W'lili'r  Cuiiiiiiix-^iiiK'r.t/or  the  C'lfij  of  Ottawa, 

|j5C'.  I'.  551.— A.  Wilson,  sitting  alone. 

Pcfenilants,  for  the  purpose  of  repairini;  their 

ja,  placed  on  the  side  heaps  of  gravel,  &c. , 

inJ  took  no  precautions  to  prevent  accidents 

Itterefrom.      Plaintiff,    driving    at    night    ran 

jiinst  one  of  them  and  upset,  and  broke  his 

tiggnn.    Uefeiidants  pleaded    that  an    action 

(Iroiight  therefor  was  not  brought  within  three 

Boiitlis,  according  to  C.  S.  U.  C.  c.  54,  s,  337  : — 

id,  plea  bad,  as  the  cause  of  action  was  not  the 

leglect  of  defendants  to  keep  in  repair,  but  the 

lositive  act  of  heaping  up  gravel  and  neglecting 

laffiinl  surticient  notice  or  jn-otection.     Roim 

.  Tk' Corimrat'ion  of  Leeds  and  Orenville,  13  C. 

IP,  51"), 

The  statute  C.  S.  U.  C.  c.  54,  (now  E.  S.  O.  c. 
114,9.491)  requires  the  action  to  be  brought 
within  three  months  after  the  damages  have 
ien  sustained."  The  plaintiff's  mare  fell 
Bimiigli  a  bridge,  an.l  died  four  months  after 
rem  the  injuries  then  received  : — Held,  that  the 
itiite  licgan  to  run  from  the  occurrence  of  the 

iKtiikiit,  not  fr<im  the  death.      Miller  v.    IVie 

|C"r|.;m(ly»  of  the  Ti)Wii.iliip  of  Xorth  Fredericks- 

\h,ii.  25  Q.  B.  31. 
St'j  I'mrmn  v.  The  Corporation  of  the  County 

IVM,  41Q.  B.  378,  p.  4022. 


11.  Road  Companies. 

[SeeR.S.  0.  ch.isa.] 

Riiail  companies  owning  public  highways  and 
ttitkil  to  tolls  thereon  are  liable  for  accidents 
riling  from  want  of  repair  to  an  action  at 
le  suit  of  the  individual  sustaining  special  in- 
iry,  as  well  as  to  indictment.  MacdonaUl  v. 
IfliiiiftoH  md  Port  Dover  Plank  Road  Co.  3  C. 
'  #2, 

[Where a  railway  company  altered  the  grade 
'  1  road  at  the  railway  crossing,  which  road 


waa  owned  by  a  road  company,  an<l  the  altera- 
tions were  suoseipiently  ratified  and  adopted  by 
the  road  company  by  collecting  tolls  :— Held, 
that  by  such  adoption  and  acceptance,  they  were 
to  bo  treate<l  as  responsible  for  any  injury  re- 
sulting from  the  omission  to  fulfil  a  duty  arising 
out  of  such  altered  state  of  the  highways  :  e.  g. 
to  put  up  a  paraphet.  Whitmur  h  v.  Grand 
Trunk  Railimiji  (.'ompanij,  7  <'.  P.  373. 

They  are  not  liable  for  accidents  occasioned  by 
the  use  of  a  bridge  while  it  is  unfinished,  and 
the  ro.ad  not  completed.  Pra-^er  v.  Xorth  O.cford 
and  »('<•.»/  Zorra  Plunk  Road  Co.,  15  Q.  ii.  291. 

Nor  to  the  lessee  of  a  toll-gate  for  allowing 
the  road  to  l>eeome  blocke<l  up  by  snow,  under 
It)  Vict.  c.  190.  Steinitrt  v.  Wood-stork  and  Huron 
Plank  and  (Irarel  Road  Co.,  15  Q.  B.  427. 

Or  for  neglecting  to  keep  their  road  in  repair, 
and  thus  causing  a  diminution  in  the  tolls.  The 
.34th  and  two  siu)ae(pient  sections  of  1(>  Vict.  0. 
UK),  are  intended  for  the  protection  of  the  public 
and  give  no  additional  rights  to  a  lessee  of  the 
road.  Watson  v.  Sarnia  Plank  Road  Co.,  1(5  Q. 
B.  228. 

Indictment  .against  the  town  of  Paris  for  not 
repairing  a  public  road  constructed  l)y  .a  com- 
pany known  aa  the  Paris  and  Dundas  Koad 
Company,  and  wliich,  it  was  alleged,  as  to  the 
portions  within  their  municipality,  had  been 
duly  .acquired  by  the  defendants.  Upon  de- 
murrer to  a  special  plea — Held,  that  under  sec. 
08  of  V.  S.  U.  C.  c.  49,  defendants  had  author- 
ity to  piirch.ose  the  whole  or  .any  porticm  of  a 
road  which  p.asses  througli  or  adjoins  their  mu- 
nicipality ;  that  the  wonls  ".any  portion"  in  the 
statute  did  not  prevent  their  becoming  proprie- 
tors of  the  whole,  and  that  by  the  foreclosure 
of  the  mortgage  to  defendants  in  the  plea  men- 
tioned, the  title  to  the  road  became  vested  in 
defendants.  Reifina  v.  The  Corjioration  of  the 
Town  of  Parlt,  'l2  C.  P.  445. 

The  remedy  provided  by  statute  of  suspension 
of  tolls  during  the  non-repair  of  the  road  does 
not  suspend  the  common  law  right  of  indictment 
for  non-repair  : — Qu.ure,  C(ml<l  the  municipality 
be  indicted  for  non-repair  during  the  owner- 
ship of  the  road  by  a  company.     //* 

B.  &  S.  having  become  the  purchasers  of  the 
St.  Catharines  T\  and  .S.  B.  Road  Co. 's  Roiid,  at  a 
s.alo  in  Chancery,  under  22  Vict.  c.  43,  originally 
owned  by  that  company,  neglected  to  keep  that 
portion  within  the  incorporateil  village  of  T.  in 
repair,  on  the  ground  that  such  was  vested  in 
the  corporation  of  said  village  by  22  Vict.  c.  54, 
8.  336,  which,  by  s.  337,  were  bound  to  keep  it 
in  repair.  On  motion  for  a  mandamus  reipiiring 
B.  k  S.  to  repair  said  portion  : — Held,  th.at  roads 
of  joint  stock  companies  are  not  public  roads  or 
highways  within  the  22  Vict.  c.  54,  s.  33(i,  and 
that  the  portion  in  ([uestion  was  not  vested  in 
the  village,  but  belonged  to  B.  &  S.,  who  were 
therefore  bound  to  keep  it  in  repair.  But  the 
case  of  12  A.  &  E.  427,  is  against  a  mandamus, 
and  it  was  refused,  the  parties  being  left  to  their 
remedy  by  indictment.  Rejina  v.  Brown  et  at., 
13  C.  P.  35G. 

A  snow  drift,  about  two  or  three  rods  in 
length,  and  two  feet  in  depth,  had  formed  011  a 
gravel  road.  It  had  been  there  two  or  three 
weeks,  and  owing  to  the  thawing  and  freezing 
of  the  snow,  ruts  had  formed  in  it,  which  mads 
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it  unsafe  for  wagtfoiia.  On  the  Ist  of  March  the 
plaintitf  w:i8  jiassing  over  it  in  a  waggon,  wlien 
the  wheel  going  down  threw  liini  out,  and  the 
hind  wheel  went  over  his  leg  and  broke  it.  De- 
fendantf)  afterwards  cleared  away  tlie  snow  there. 
The  road  was  good  except  for  the  snow,  and 
there  was  a  heavy  snow  storm  and  sleighing  after 
the  accident : — HeM,  that  there  was  evidence  of 
negligence  on  tlie  part  of  defenilants  in  not  keep- 
ing tlie  road  in  repair,  and  a  verdict  for  the 
plaintiff  was  upheld.  Cittivcll  v.  Tin- St.  Mary's 
and  J'roof  Lluc  Junrtion  Road  Cumpami,  28 
Q.  B.  247. 

See  Lphiwj:  v.  Ilarvimn,  7  C.  P.  4%,  p.  4016  , 
Jiradli,/  V.  Jinnn,  ,7  a  I.,  32  Q.  B.  4()3,  p.  4021  ; 
Rfil'ina  V.  'J'/n:  ('(irjiiiriitidii  of  the  Count i)  of  Ifal- 
iliiiKiwl,  38  (^  B.  30t),  J).  4041  ;  J{i'<ilnfi'y.  Tlie 
(Jtlitwa  and  (/loucenter  Road  Vonqmnij,  42  Q.  B. 
478,  p,  4031. 


12.  fniiktment  for  Xon-Repair. 

Qun?re,  whether  it  is  proper  to  grant  a  new 
trial,  where  an  individual  or  a  corporation  has 
been  once  acquitted  on  ,an  indictment,  even  in 
cases  of  misdemeanor.  Rei/inn  v.  Oruiid  Trunk 
R.  Co.,  15  Q.  B.  121. 

Grantees  of  the  crown,  of  public  highways, 
are  indictable  for  default  in  repairing  such  high- 
ways, although  they  are  also  liable  to  the  crown 
for  the  breacli  of  their  covenant  to  that  effect  in 
the  patent  ;  and  tliis  liability  follows  the  pro- 
perty, so  as  to  make  the  purchaser  of  part  and 
mortgagee  of  the  residue  also  indictable  for  the 
same  cause,  although  it  has  been  expressly  agreed 
that  the  grantor  shall  and  the  grantee  shall  not 
be  bound  to  repair.  Rei/ina  v.  Milh,  17  C.  P.  654 

Semble,  that  an  agreement  by  the  crown  that 
the  grantee  should  not  l)e  liable  to  repair,  could 
not,  with  tiie  grant  of  the  tolls,  have  relieved 
them  from  the  public  duty  of  necessary  repairs. 

Held,  also,  that  to  maintain  the  indictment, 
it  was  not  necessarj'  that  the  government  engi- 
neer should  first  have  condemned  the  road  by 
certificate.     //;. 

In  no  case  of  misdemeanor,  after  verdict  of 
acquittal,  will  a  new  trial  be  granted,  on  the 
ground  that  the  verdict  is  against  evidence  or 
the  weight  of  evidence.  In  cases  of  non-fea- 
sance, such  as  non  repair  of  a  highway,  a  new 
trial  may  be  ordered  on  the  ground  of  misdirec- 
tion, or  improper  reception  or  rejection  of 
evidence  ;  but  in  cases  of  misfeasance,  such  as 
obstruction  of  a  highway,  it  is  doubtful  if  a  new^ 
trial  should  be  granted  in  any  case.  Reijina  v. 
Port  Perm  and  Port  Whitby  R.  Co.,  38  Q.  B. 
431. 

Where  a  county  council  is  liable  to  repair  a 
bridge  the  proper  remedy  is  indictment,  not 
mandamus.  Re  Jamieson  and  the  Corporation  of 
the  Count!/  of  Lanark,  38  Q.  B.  047. 

A  road  company,  incorporated  under  16  Vict, 
c.  190  and  subsequent  acts,  (now  R,  S.  0.,  c. 
152)  are  not  subject  to  indictment  for  not  keep- 
ing their  road  in  repair,  where  the  liability  to 
repair  is  admitted  ;  the  special  remedies  given 
by  the  act- must  he  resorted  to.  But  where  the 
dispute  is,  whether  the  part  out  of  repair  is  part 


ing  me  iniiicimeni:  i>y  OLTtinrari 
moving  to  quash  it  upon  atKd.ivit  h1h!viii'u,  If 
facts.  Reiftua  v.  The  Otlau-n  luut  (;i,nir.,i ,  V  , 
Co.,  42  (^  B.  478.  '"'"' 

See  Ue(jina  v.  Corporuthm  <<(  /V(,-m,  y>y  i, 
445,  p.  4030;  Rejinn  v.  liruu-n  ,t  ,(/'  \{i' u 
356,  p.  4030.  "       ■^■ 


13.  Enforcing  Repair  hi/  /iijinii-ii,,,,, 

The  court  has  no  jurisilictior.  on  tlm  gn.miil ,,f  I 
public  nuisance  to  enforce  l)y  iniuiiction  til 
ordinary  repair  of  a  highway;  or  to  r,.str,iii,'a 
road  company  from  suffering  a  road  tuMiitiiriel 
out  of  repair.  Assuming  such  u  jurisiliitinn  I 
the  attorney-general  does  not  suem  t»  1*  tke  | 
proper  i)arty  to  sue.  Attiiniiii-<l,nn-vl,  v  J],, 
WeMou  Plank  Road  Co.,  4  Chy,  211, 

The  court,  however,  will  restrain  h  cdininuiv  ( 
ivuthorized  to  construct  a  plank  or  in;u:,ii|,ii„:M| 
road  from  constructing  or  contiiuiing  toc..ii.-t«| 
one  of  i)oles.  Where  such  a  coniiiauv  haiai-f 
ready  re-constructed  part  of  a  roud  iwhitimisl 
out  of  repair)  with  jjoles,  without  ;uiy  ijlijettioal 
on  the  part  of  the  public,  and  thuru  Viw  lontrjT 
dictory  evidence  as  to  the  (juality  of  \.\k  rnaisol 
made,  but  it  appeared  that  by  inlziiii;  njf  ttel 
upper  side  of  the  poles,  whicli  tlie  "i.,ii,; 
offered  in  court  to  do,  the  road  woulil  !,r' 
dered  sufficiently  smootli,  and  tliiit  to  lie  ihtx^ 
to  take  up  the  poles  would  niiu  tliu  i.'"m]-anr,| 
an  injunction  for  the  removal  <jf  tliu  iiikswal 
refused.     Ih. 


15.  Other  Cases. 

Where  the  plaintiff  declared  for  an  injiirvl 
his  horses  bj-  falling  into  a  hole  niadf  in  a  highJ 
way  by  the  water  overflowing  a  mill  dain  <i.  M 
fendauts  fvnd  tearing  uji  the  road,  Ijywiiiiia 
alleging  that  it  was  defendants  duty  to  till  uptJn 
hole  or  fence  it  round,  so  as  to  jircveiit  actiiled 
the  declaration  was—  Held  to  l)c  insutticifiit.aii 
ought  to  have  been   framed  for  the  mulfeaau 
in  erecting  or  continuing  the  dam  So.,  ami  e 
for  the  nonfeazance  in  not  tilling  up  or  itim 
around  the  hole.     Nellis  v.  Wilkei  d  al,  1  ij.l 
46. 

Declaration  by  the  plaintiff,  as  administratii^ 
of  J.  M.,  that  the  defendant  was  ijossesffl of ( 
certain  lot  on  the  highway,  on  which  tliere  i 
a  cellar,  and  that  he  negligently  and  Hrmij.'f 
suffered  said  cellar  to  remain  ojieu,  wlitrelivt 
said  J.  M.,  being  .an  infant  under  twelve  year 
and  from  his  youth  incapable  of  exercising,  i 
not  reponsible  for  the  want  of  ordinary  cw  i 
caution,  and  ignorant  of  the  risk,  went  iii»in til 
beams  across  said  cell.ar,  fell  in,  and  waskil' ' 
Plea. — That  the  srid  J.  M.  Inqmiperly  ainl 
lawfully  went  upon  said  premises,  ami  by  1 
own  unlawful  conduct  and  negligence,  ami  i 
through  any  default  of  defendant,  slippel » 
fell  in,  and  received  the  injuries  nientioDeii:- 
Held,  on  demurrer  to  the  plea,  declaration  fw' 
shewing  sufficiently  that  the  cellar  wasniwll 
highway  :  plea  bad,     Mclnti/re  v,  Biickm»,\ 
Q.  B.  681. 


"^•■■■■■■fl 
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an    iiuliutmcnt  will  lie 
iper  mode;  of  (il)jwt„n,  to  i 
not  l)y  ileimirrer,  liut  W  ' 
tmeut    liy  ctTtiorari,  w,i 
ipon  atKilavit  hIicwiiij;  the 
Ollawa  uud  (>7iii(CM(fr'/(„i,| 

porul'mit  (if  J'ai-U,  1'2  c.  \> 
!t  V.  liruu-it  'I  ii/.,  im^;  p 


lii'jxiir  liji  Ifijiinrlim, 

iurisilictidv.  du  tliegrii\m(li,t 
enforce  liy  injiiiictinn  tk 
a   highway,  or  to  rustniiul 
suffering  a  road  ti  ciiiitiiint| 
uniing   such   a  jurisilirtiMn, 
vl  does   not   seem  to  1«  the  | 
e.     Altontiiiii'iiuri'l  \.Tl> 
',Co.,i  Chy,  211. 

'er,  will  restrain  a  cdinpiuiyl 

rnct  a  plank  or  niaciihiiu 

ing  or  continuing  to  cniistnictj 

lore  such   a  conii«iiy  hailalT 

il  part  of  a  road  iwliidwai 

poles,  without  any  oliieaifnj 

public,  and  there  vas  tonttj-l 

I  to  the  (juality  of  tlie  rnwsi)! 

lared  that  by  adzing  nff  tliij 

poles,    which   the  cnmpuyl 

do,  the  road  would  WrtLr 

imooth,  and  tliat  to  lie  uUi^'nil 

,es  would  ruin  the  i.cmi'iu.]f,r 
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tiff  (leclareil  for  an  injury  ( 

into  a  hole  niaile  in  a  hiflJ 
overflowing  a  mill  dam  "i  liw 
ing  \\\>  the  road,  by  w  hij 
IS  defendants  duty  to  till  up  tin 
and,  so  as  to  prevent  mAi\M 
,—  Hehl  to  be  insutlieifiitasif 

framed  for  the  maliem 
itinuing  the  dam  &<:.,  ami 
in  not  tilling  up  or  itiicii| 
r//isv,  Wilki,irial.,\(i.'i 

the  plaintiff,  as  administntr 
defendant  was  posstsfe.! (iij 
highway,  on  which  there  H 
he  negligently  and  wm'ji 
r  to  remain  open,  whiTtliVl 
an  infant  un.ler  twelve  yesr 
h  incapable  of  exercising,  i' 
the  want  of  ordinary  carei 
•ant  of  the  risk,  went  iii*intW 
cellar,  fell  in,  andwaskr 
irid  J.  M.  imimiperiy  an'l  I 
)n  said  premises,  iui<ll)|' 
iduct  and  neghgenccMdi 
lult  of  defendant,  slii'i*) « 
>d  the  injuries  nientionfij- 
r  to  the  plea,  declaration  go^ 
ly  that  the  cellar  was  iii»nU 
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There  is  no  duty  at  common  law  upon  owners 
ers  of  houses  to  remove  snow  from  the 

»if,  and 
falling. 


"'Twiwi  liability  for  accidents  caused  by  its 
A(i:<(/''"'  V.  '/'/('-  Curporaliim  of  the  C'iti/ 


(b)  Ofh<-r  CasPK 


19  Q.  B 

lictendwts  owing  land  in  the  city,  leased  it 
H   Uliun  certain  conditn)ns  as   to  buildnig, 
1  lie  erected  a  Imuse  upon  it  under  the  direc- 
f  their  architect.     The  lower  story  was 
as  lessee  of  H. ,  and  the  upper 


an. 
ti.ins  of 


■iMiuied  by  one  ?^ 

Trv  and  garret  by  defendants.     'Ihere  was  no 
n'lence  ot  any  faulty  or  negligent  constructi 


fvi'lcnce  ot  any 


[The  v 


on  ' 


'jiie luaiio.'"  ""      o  f„ii;,,,,  f„r>in  fi...  ...,„f  .        Ueteiulauts   were  nn  ict'jil  tor  a  nuisini'e 

I    .  ti.o  afreet  i)V  snow   tailing  irom  tue  root  :      ,    .        ..  ,  •   ,  ,      .  .        ,• 

,li,iii;tuesucci,    .,  o     ,.  , ,         ..  obstructing  a  highway  liv  iinpro])er  coiistrnctii 

u„l,l  that  deendants  were  not  liable.     1 1>.       ',..,.        "  i  •     "        •        •»         i 
_Helii,  inai    «-'>-•  „f  t],^^  fQj^i  ,„  crossing  it.  and   were  convict 

\n  action  against  a  municipal  corporation  for  1  on  a  nisi  jirius  record.     '■'  "' '       "     -       • 

road  in  repair  is  local.     Where  ;  done  to  abate  the  nuisance. 


On  an  indictment  for  nuisance  judgment  had 
been  arrested,  ami  a  second  trial  InuT,  in  order 
to  take  the  opinion  of  the  jury  on  a  particular 
(|ueation  which  the  court  thought  material.  The 
jury  upon  the  second  trial  found  a  general  ver- 
dict of  ac(iuittal  without  answcriiiL'  snch  i|u:;8- 
tioii,  which  was  sulnnitted  to  them  by  tlie  judge. 
The  indictment  h  id  not  been  reiiiovcil  by  cer- 
tiorari, and  it  was — Held,  therefore,  this  court 
could  not  interfere  by  staying  the  entry  of  judg- 
ment until  a  new  iiidictmeiit  could  be  preferred. 
.  the  house  or  roof,  nor  of  any  by-law  passed  |  Semble,  that  the  jury  ha  1  a  right  to  tind  generally 
Vv defendants  to  regulate  the  removal  of  snow.  ;  as  they  did.     J{f<jimi  v.  S/>'ii<-i;  \2  Q.  B,  r>l!). 

'  '  Uintift' havinu  been  injured  while  passing;      ,,,.,,  •    i-  l    i   r 

launiQ  "'>\'"fe  ,  J,.        , ^,1   jO  I      Ijetendanta   were  nidict'jd   for  a  iiuismce  m 

on 
ted 
Notiiing  having  l)een 
n it  keeliinx  a  road  lu  repair  is  locai.  >>  iiere  done  to  abate  the  nuisance,  the  prosecutors  moved 
luch  an  action  had  bejii  brought  in  the  county  '  for  judgment  on  tlie  conviction.  No  atiidivits 
Aiurt  of  a  county  diil'crent  from  that  in  which  •  were  tiled,  nor  did  any  appear  in  opposition. 
1  was  situate,  and  a  verdict  for  the  '  .Tudgment  was  therefore  given;  the  sentence 
„a„u.u  '''ntirmed  in  term,  this  court  allowed  heing  a  tine  of  £100  to  the  (^neen  and  to  abate 
C'aii'ptial  f'"'"  ^"'-'''  J'"lo""^"t'  ''"'^  made  no  I  the  nuisance.  Reijina  v.  The.  Grand  Trunk  R. 
Ller  as  the  court  below,  having  no  juri.sdiction,  \  Co,,  17  Q.  B.  1G5. 

»m' not  he  ordered  to  thi  anything  in  the  case.  {      t^  ,      ,      .     ,    •        ■    ^^  ^    i    e  a      • 

ouiiinotoe    I  .      J.    ,  o^^,  ^.       _. ^      Defendant    being  indicted   for  overflowing  a 

highway  with  water  by  means  of  a  mill-dam 
maintained  by  him,  objected  that  there  was  no 
highway,  and  could  be  no  conviction,  because 
the  road  overHowcd  wliich  was  an  original  allow- 
ance, had  been  in  some  places  enclosed  and  cul- 
tivated. It  was  used,  however,  at  other  points, 
and  those  who  had  encloseil  it  were  anxious  that 
it  should  be  opened  and  travelled,  which  they 
said  w.as  impossible  owing  to  the  overflow.  The 
Unon  anannlication  for  a  rule  to  tax  the  costs  |  overflow  too  was  at  other  parts  than  thosa  so 
,f  proceediiiKs  on  indictment  under  5  &  ti  W.  k  I  enclosed  :-Held,  that  a  conviction  was  clearly 
11  ,c.  S3,  and  that  they  should  be  allowed  to  a  i  right.  Rfijina  v.  Lee.t,  29  Q.  B.  221. 
particular  person,  the  court  refuse.l  the  rule.  A  |  xhe  defendant,  having  built  a  row  of  shopa 
aJf  liar  rule  is  granted  m  Knglaiul  to  tax  these  \  coming  up  to  the  highway  erected  a  platform  in 
ijts  as  a  matter  of  course,  but  this  application  j  front  „f  them  upon  the  highway,  and  raised  about 
eiit  further.     R<[ihia   v.    Uonhn  H   <tl.   o;h/ I  three  feet  above  it,  with  a  flight  of  steps  leading 


|f.,v;«.i/i/  V.  Tic  Curpunitiun  of  the.  Toirn-ihip  of 
y:,M,  25  Q.  B.  547. 

Harrison,  7  C  P.  491),  p 


See  Lmnux  v. 
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OliSTKl'LTrON   OF  HlGHW.W. 

1.  Indictment  for. 

(a)  Co.'<t.i. 


lent 
fmn  V.  llohson  el  al.,  8  C.  P.  5S. 

Where  a  defendant  had  been  convicteil  of  a 

Bis;iiice  in  obstructing  a  certain  highway  by  a 

and  after  removal  of  sucli  fence  liy  the 

Jeritf  under  process  replaced  it  upon  the  same 

fchway,  though  not  in  precisely  the  same  line 

I  i,i;f,)'re :— Held,  that  the   former  conviction 

s  conclusive  against  defendant  as  to  the  exis- 

'  the  alleged  highway,  and  that  he  could 

kit  asain  raise  the  (piestion  on  this  indictment 

r  obstructing  tlie  same  highway.     Where  the 

idictment  was  removed  into  this  court  by  the 

losccutors  ;  —  Helil,    that  the   defendant  was 

k  liable  to  costs  ;  but  the  court  ordered  that 

|e thirl  of  the  tine  imposed  should  go  to  the 

(osecutors,  and  suggested  that  the  government 

jht  on  application  order  the  remaining  two 

lirds  to  Iw  paid  to  them,  the  whole  tine  being 

s  than  their  costs  incurred.    Rei/ina  v.  Jackson, 

|g.  B.  290. 

|A  township  munici])ality  prosecuting  an  in- 
ttmeiit  for  obstructing  a  highway  in  tlie  town 


down  from  one  end  and  into  the  side  road  which 
intersected  it.  The  road  on  which  the  shops 
were,  had  been  a  public  highway  for  forty  years 
until  about  fifteen  years  .ago,  when  it  was  gravel- 
led by  a  joint  stock  road  company,  who  had  since 
kept  it  in  repair  and  collected  tcdls.  The  de- 
fendant was  convicted  on  an  indictment  for  thus 
obstructing  the  highway,  the  jury  having  found 
that  the  platform  was  in  fact  a  nuisance  : — 
Held,  that  the  conviction  was  right,  and  that 
the  road  being  a  highway,  its  assumption  by  the 
road  company  was  no  answer  to  the  indictment. 
Reijina  v.  Davif,  .35  (}.  B.  107. 

About  thirty-five  years  ago  one  S.,  with  the 
assent  of  the  then  road  commissioners,  built  a 
dam  or  embankment  eighteen  feet  wide  along 
the  line  of  road,  where  there  was  a  valley  and 
creek,  being  allowed  therefor  five  years'  taxes 
and  statute  labour.  This  embankment  w.os  used 
for  the  purpose  of  his  mill  and  for  the  highway. 
Nothing  was  said  as  to  who  should  keep  it  in 
repair,  and  statute  labour  was  afterwards  done 


I,  which  indictment  had  been  removed  on  the  [  upon  it  as  elsewhere.     The  embankment  having 


lendint's  application  into  this  court,  and  the 

lendant  convicted  thereon  : — Held,  to  be  "  the 
aggrieved"  within  the  5  &  6  W.  &  M.  c. 

I  s.  3 ;  and  the  defendant,  having  to  pay  their 
I  and  his  own,  amounting  to  over  $400,  was 
I  only  $1.    Refuia  v.  Cooper,  40  Q.  B.  294. 

1253 


become  too  narrow  and  unsafe,  the  defendant, 
the  owner,  was  indicted  for  putting  the  embank- 
ment on  the  highway,  and  permitting  it  to  re- 
main there,  as  an  obstruction  : — Held,  that  the 
indictment  wouhl  not  lie,  for  he  could  not,  under 
I  the  facts  stated,  be  compelled  to  remove  the  em- 
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iMinknicnt,  tlumgli  he  iniKht  bo  rorjuired  to  re- 
inovu  any  wiiter  uoUectea  on  the  highway  there, 
anil  inihcteil  for  ncgleut  to  «lo  so,  or  might  be 
lial)le  in  a  civil  action  for  the  injury  thuH  done 
to  the  embankment.  Qua-re,  whether  upon 
such  an  imlictinent  trieil  on  the  civil  side,  and  a 
verdict  for  the  crown,  the  verdict  can  be  entered 
for  the  defendant  on  leave  reserved.  The  proper 
coui-He  is,  to  reserve  a  case  under  the  statute,  C 
S.  U.  C.  c.  112.  Ifeijimi  v.  FitzyenM,  39  Q.  B. 
297. 


2.  Itemi'thj  hij  Act'um. 

In  an  action  for  obstructing  a  road,  tlie  plain- 
tiff declared  that  be  was  possessed  of  a  certain 
close,  and  by  reason  thereof  was  entitled  to  a 
certain  w-ay,  which  he  charged  the  defendant 
with  olistructing.  The  defendants  traversed  the 
right  of  way  set  up  : — Held,  that  the  ])Iaintitf  was 
bound  to  shew  an  easement  i\»  alleged,  and  could 
not  proceed  for  the  obstruction  of  a  public  high- 
way !  and  even  if  he  could,  no  special  damage 
was  alleged,  without  which  be  could  not  sue  as 
a  private  individual.  Flulwr  v.  Jtunicifxi/ity  of 
VitHijhan,  12  Q.  B.  55. 

The  plaintiff  owned  land  on  Railway  and  Inch- 
boy  streets  in  the  city  of  Hamilton,  tlie  former 
of  which  streets  coniniuuicated  northwards  with 
Burlington  Bay.  Defendants  owned  the  laud 
along  tlie  shore  of  the  bay  and  on  both  sides  of 
Railway  street,  as  far  as  the  damage  complained 
of  extended,  and  in  the  construction  of  their 
depots  cut  away  the  end  of  the  street  at  the 
shore  of  the  bay,  making  an  embankment  and 
preventing  egress  to  the  northwards  : — Held, 
that  the  plaintiff  could  :iot  sue  for  this,  for  no 
private  injury  was  proved,  and  no  damage  could 
therefore  be  claimed.  JarrU  v.  Greitt  JVcitern 
li.  Co.,  8C.  P.  115. 

The  plaintiffs,  a  township  municipality,  de- 
clared that  they  were  proprietors  of  a  certain 
public  road  between  two  concessions  of  said 
township,  and  complained  that  tlie  defendants, 
in  constructing  their  railway,  so  negligently  and 
unskilfully  made  certain  drains  as  to  greatly  in- 
jure said  road  and  compel  them  to  expend  large 
sums  in  repairing  same : — Held,  declaration  good, 
as  shewing  a  special  injury  to  the  plaintiffs  suffi- 
cient to  sustain  the  action  ;  for  though  as  a  muni- 
cipality they  were  not  proprietors  of  the  road,  yet 
it  might  have  been  purchased  by  them  from  some 
joint  stock  company,  or  otherwise.  Miinlci- 
palify  of  the  Townahip  oJ'Sarniav.  Great  Western 
B.   Co.,  17  Q.  B.  ()5. 

To  maintain  an  action  for  obstructing  a  public 
way,  the  plaintiflf  must  shew  some  substantial 
damage  jieculiar  to  himself,  beyond  that  suffered 
by  the  rest  of  the  public  who  use  the  way.  The 
plaintiff  here  proved  no  such  damage  beyond 
being  obliged,  in  common  with  every  one  else 
who  attempted  to  use  the  way,  to  pursue  his 
journey  by  a  less  direct  road  : — Held,  following 
Winterbottom  r.  Lord  Derby,  L.  R.  2  Ex.  316, 
that  he  hail  no  right  of  action.  At  the  trial  de- 
fendant raised  no  objection  on  the  above  ground 
but  denied  the  existence  of  the  alleged  highway, 
and  the  jury  found  in  his  favour.  Held,  that 
lie  might,  nevertheless,  support  his  verdict  on 
this  ground,  it  being  admissible  under  not  guilty, 
BairU  v.  WiU<m,  22  C.  P.  491. 


A  railway  company  being  about  to 


their  line  along  a  public  street,  ,i  liin  »j,^ ! 
by  the  owner  of  property  in  fiMiit  df  „v  J* 
wouM  pass,  to  restrain  tlie  L'onstriatiiiu  itf.i' 
roail,  on  the  ground,  as  alleged,  tlmt  Li,  p^ "  " 
would  be  thereby  greatly  deprcciatd  ,„  f!*^ 
from  divers  causes,  and  reiulciicl  grtatKi 
eligible  from  the  incouvenicncc  .uiil  il^jni '"' 
casioned  by  the  cars  running  iiiunLiliaiJ.'!,' 
front  thereof,  and  the  present  triitlic  Ikj  iliv'.j 
from  that  part  of  the  road  :— HlM,  tliattl!.'  ' 
jury  as  alleged  did  not  amount  tn  ,i  i,!,'"' 
nuisance,  and  therefore  the  coiiiiiliiinant  \[j 
entitled  to  an  injunction;  and,  iklil,  als.,  il'! 
as  the  injury  was  not  irrei)ar.ililf,' tin.  „;  ' 
would  not,  if  otherwise  in  fnvourdftlienlaiiitii 
have  granted  tlie  ai)plicatioii.  Miiin,  ,■  .-r 
Loudon  ami  Port  Stunhi/  li.  IT,  (v,  ,;'(.|'' 
170.  ■  ■'      • 

In  a  suit  brought  to  have  boumlaiifsdctlafyl 
the  defendants  claimed  the  right  tn  an  iiiiiiiutMi 
to  restrain  the  plaintiff  from  rttaiiiiiig  tht  i»,J 
a  road  along  a  portion  of  tlie  alidie  df  Miiji,„i.| 
bay.  It  apjiearcd  that  the  road  in  iiui'stii.tiTKi 
of  great  public  utility  and  bcuctit :  that  tltJt.| 
fendants  were  not  riparian  pr(i]irietiirs,  \\iA 
being  a  road  allowance  laid  out  almig  tlic  ,i,l| 
between  their  lands  and  tiie  Maters  cif  tk  l«f 
and  that  the  defendants  had  ImiIU  thiir  iiiilljLl 
one  partly  in  the  waters  of  the  liay  ainl  ],inii| 
on  the  public  higliway,  the  other  in  tlie  imi-if 
ble  waters  of  the  l)ay  : — Hehl,  tiiut  tlie  \i:\a\ 
ants  were  to  be  treated  as  plaintiffs  seekiiirtiil 
by  bill,  and  (fodowing  (iilcs  v.  ( 'ainpliill,  i^iqJ 
22()),  that  being  themselves  trcsiiassurs,  thevn  J 
not  entitled  to  any  relief  agani.st  tla-  \\a£^ 
Cockhiirn  v.  Euijer,  2-i  Cliy.  40^). 

See  Cline  v.  Curnval/,  21  Clij.  2fl,  ii,  HiiiA 


3.  Liability  for  OlMtriirtion/<  ntitm'  '»/  nrmi 
Doer.t. 

Municipal  corporations  arc  resiicuisilJi 
damage  caused  to  travellers  by  iibstimtim 
placed  upon  the  highway  by  wrmigilftrs, 
whicli  the  corporation  have  or  ought  td  \A 
knowledge  ;  and  tlie  road  is  out  of  reiiair  iric 
by  the  existence  of  such  obstructions,  jtisn 
ered  unsafe  or  inconvenient  for  travel.  In  t 
case  telegraph  poles,  intended  for  the  cnwtn 
tion  of  their  line,  had  been  laid  by  a  ttlejij 
company  upon  the  highway,  encroaihiiig  upi 
the  travelled  portion.  The  plaintiff  wm  kaJ 
driven  by  one  F.  along  the  road  in  asiilkyiml 
day  time  ;  they  had  passed  several  of  the  yA 
safely,  but  both  were  at  the  inoinent  lookiiiji 
an  object  off  the  road,  and  the  sulky  rniii 
against  a  pole  upset  and  injured  the  plaiiid 
It  was  proved  that  the  patlunaster  knew  nfii 
poles  being  there.  The  court  being  left  to! 
inferences  as  a  jury  : — Held,  that  the  ilrivem 
guilty  of  contributory  negligence,  and  that  ll 
plaintiff  therefore  could  not  recover,  akta 
the  defendants  would  otherwise  have  lieenliili 
Castor  V.  The  Corporation  of  the  TmcuiHifi 
Uxhriihje,  39  Q.  B.  113. 

The  first  count  of  a  declaration,  afterave: 
defendants'   duty  to  keep  a  street  iu  rep 
alleged  that  they  so  negligently  preseryeii  ( 
kept  the  same,  and  so  wrongfully,  ueglir "'' 
aim  improperly  permitted  a  waggon  to  I 


fc«3  ■ 


mn 


ly  being  about  to  i„n,tp,^ 
ublic  street,  ;i  Kill  »j,|jjj 
ropertv  in  fmnt  (>f  whui,. 
ram  the  U(m!(trui.tiiiu  n[(^ 
.  OS  alleged,  tliiit  lii,  pr,.w,tT 
ijreatly  tleiirfciutcil  in  viij, 
I,   antl   renilfrcil  i^ruatly  lu, 
icoiiveliieneo  ami  ilaiiner  (,. 
ars   running  iiuiiniliiutly  ij 
;Ue  present  triillic  k  aivtit^,! 
lie  road  :— Hfld,  tlwttlien'. 
(I   not  amount  tn  ,i  j,riT,t, 
ifore  tbe  coinpliiiiiimt  wa,,,,^ 
notion;  and,  Htlil,  aU.i,  tloji 
s   not  irreiiai-iilik',  tlie',,,^^ 
■wise  in  favoui-of  thojjlaiutil 

application.       .Vn./if . 

StunliD  li.    ir.  6, 


WAY. 


t  to  have  boundarifsilctjatpj 
inied  the  right  to  an  iiijiuutinl 
intitf  from  retaining  tlitiwj 
tion  of  the  slmre  uf  Mujtj 
that  the  road  in  (iiiustidniml 
lity  andbenetit ;    thiit  tlrfij 
)t  riparian  proiirietdrs,  iki 
■ance  laid  out  along  the  sk. 
Is  and  the  watirs  uf  thf  U;] 
idants  had  Imilt  their  iiiilU 
waters  of  the  bay  ami  [lanir 
iway,  the  otlier  in  the  nar^ 
l)ay  :— Held,  that  the  .Ittoij 
•eated  as  plaintiffs  stekiiij;  mi 
ving  (Jiles  V.  Camiiliell,  I'Jtlj. 
eniselves  trespassers,  theyws 
ly  relief  against  the  iilainti 
r,  "24  Cliy.  40:). 

,rnwaU,  21  C'hy.  20,  \k  m.\ 


Ol<xt.>'uet'iim.-<  cnuxn'  'i;/  H'mjl 
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j)orations    are    respcmsihle  i 
travellers    by   nlistnictiit 
highway   by   wrongdcers. 
•ation  have  or  ought  td 
le  road  is  out  of  repair  wlit 
f  such  obstructions,  itisw 
onvenient  for  travel.   Int 
les,  intended  for  the  cmst 
had  been  laid  by  a  tekp| 
highway,  encroaching  ipa 
tion.     The  plaintiff  was  ki^ 
along  the  road  in  asulkyiill 
ad  passed  several  of  the  pM 
vere  at  the  moment  lookiDj-ij 
road,   and  the  sulky  ruu 
)set  and  injured  the  plaiirf 
vt  the  patlnnaster  knew  oil' 
The  court  being  left  to  lit 
ry  :— Held,  that  the  driver » 
tory  negligence,  awl  that  ll 
could  not  recover,  altliMj 
juld  otherwise  have  lieenliiM 
orporatkin  of  the  TuieiuKtfi 

113. 

of  a  declaration,  afteravem 
to  keep  a  street  in  rei* 
80  neghgeutly  preset 
id  80  wrongfully,  neglir 
ermitted  a  waggon  to  1 


thereon  for  a  long  time,  to  wit,  for  the  j  on  tlie  cnvcnant.  S( 
"*.'"{  one  month,  contrary  to  their  duty,  that  nitiiiii  of  t lit-  City  of  '1 
"V!.  fhp  street  Ijecanie  anil  was  unsafe  for   '-'021». 


.i.l,y  the  strc     ,       ^     ,  .  , 

yJ^;  suhjccts,  *c.,  to  dnvo,  pass,  and  repass 
1,  their  horses  and  carriages,   *c.,   ant* 
^ntiff  law  folly  passiofc'  with  liis  carriage 


dthe 
and 


rttrtain  w.u'g"»  to  be  an.l  remain  on  the  said 

thwav  for  a  long  space  of  tmie,  to  wit,  for  the 

T,.  i,f  one  uionth,  so  as  to  obstruct  the  same, 

Lliv  tlie  plaintitr's  liorses,   while  slie  was 

miliv  i)a''s'"b'  '''""fe'  *''"^  """^  street  in  her  car- 

were  frfglitened  and  ran  away,   &c.  :— 

l'  lioth  counts  bad,  in  not  shewing  in  what 

'  t  the  corporation  were  negligent,  or  what 

they  neglected,    for  it    was    not    stated 

'ther  the  waggon  was  defendants',  or  that  it 

allowed  to  remain  an  unreasonable  time,  or 

it  there  was  not  sutficient  room  left  to  pass,  or 

whit  way  sucli  an  object,  not  of  itself  likely 

friJhteii  horses,  caused  the  injury.     Hounds  v. 

UVnninrafiim  uf  th<-  Town  o/ Stratford,  25  C. 

a    See.V.  C, -iliC.  P.  11. 

A  coriHiration,  through  their  neglect  in  per- 

ingapileof  lumber  placed   upon  the  high- 

by  defendant  to  remain  there,  became  sub- 

il'to  an  i.ction  by  a  man  whose  horse   had 

.lined  injury  by  coming  in  contact  with  the 

"her,  and  had  damages  and  costs  recovered 

jist  thcMi :— Held,  that  the  fact  of  defendant 

iTin>T  s',  placed  the  ol)struction  did  not  enable 

ccmoratiou  to  recover  from  him  such  dam- 

'.  and  costs,  and  a  nonsuit  was  entered.     T/ii' 

...mlkm  of  tht  TowiiKhqt  of  Vtitpra  v.  Cook, 

i.  p.  182. 


See  linjuoldn 
'J'uroiilo,    15 


77.f 
1'. 
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Corjio- 

iia,  p. 


lee  Hrijiiin  v.  Diirin,  24  C.  P, 
nri>'nih  v.  Great   WfDtern  li. 
,  p.  4019. 


Co,, 


35 


4015  ; 
Q.  B. 


5.   Ol/nr  Casfn. 

Conviction  by  a  magistrate  for  obstructing  a 
highway,  and  order  to  pay  a  continuing  tine  of 
Ijo  per  week  until  the  reniov'al  of  such  olistruc- 
tion  : — Held,  bad.  Iltftna  v.  Iluliir,  15  (i.  B. 
589. 

The  use  of  a  velocii)edc  on  a  sidewalk,  though 
no  one  be  near  it,  may  be  an  (distruetion,  within 
the  provision  of  a  by-law  that  no  person  shall 
by  any  vehicle  encund)er  or  obstruct  tlie  side- 
walk.    Jinjiiui  v,  I'litmnicr,  30  (^.  B.  41. 

On  appeal  from  a  conviction  for  obstructing  a 
highway,  the  court,  considering  the  importance 
of  this  case,  and  that  the  grounds  of  tlie  judg- 
ment below  were  not  given  to  them,  directed 
a  new  trial,  contrary  to  the  usual  rule,  which 
was  aftinned,  that  such  appeals  wUl  not  be  en- 
tertained upon  (juestioiis  of  evident  .  Jfii/inn  v. 
McLmii,  22  ().  B.  443. 

A  municipal  corporation,  althfuigh  it  has,  un- 
der the  statute,  full  powers  conferred  upon  it  of 
opening,  making,  or  stojiping  up  roads,  streets, 
and  other  communications,  is  not  at  liberty  to 
place  obstructions  thereon  whilst  retained  as 
roads  or  streets.  ^^'llere,  therefore,  it  was 
shewn  that  the  corporation  of  the  town  of  Corn- 
wall was  constructing  a  weigh  scales  on  a  comer 
of  tlie  principal  street  in  the  town,  which  would 
have  caused  a  special  injury  to  the  plaintitf, 
who  kept  a  store  .at  such  corner,  the  court,  at 
the  instance  of  the  plaintiff',  restrained  the  con- 
struction on  the  ground  of  nuisance.  Clint  v. 
Cornwall,  21  Chy.  129. 

Where  a  bill  by  a  municipality  seeking  to  re- 
strain the  defendants  from  obstructing  a  highway 
in  one  paragraph  alleged  that  the  defendants 
"  have  fenced  or  allowed  the  same  to  be  fenced," 
and  in  another  paragraph  that  they  were  "  in 
the  occupation  and  possession  of  the  said  side 
line  *  *  and  Jiave  prevented  and  still  pre- 
vent the  inhabitants      •      *     and  the  public  at 


4.  Duriiiij  liuildimj  or  Repair. 

■  4  Will.  IV.  c.  23,  the  corporation  of  tlie 
»'(if  Toronto  are  empowered  to  regulate  and 
iTeiit  the  eiicumhrauee  of  the  streets  ;  and  a  ^,     -    •,,. 

ordinance,  allowuig  persons  building  houses  !  large  from  travelling  on  and  over  the  said  line 
ly  a  certain  portion  of  the  streets  with  ;  *.    *    .»".<>  I'^ve  refused  and  still  refuse  to  open 


loccuii 


hnilding  materials  is  good  ;  but  any  person 
is  hnilding  leaving  those  materials  in  the 
ts  under  that  ordinance  must  provide  lights 
,e  night,  or  he  will  be  responsible  for  any 
lent  that  may  occur  from  his  neglect.  Her- 
I.  Fmicit,  E.  T.  3  Vict. 

here  a  street  ran  into  a  road  allowance,  but 
not  cross  it,  and  defendants,  being  incorpor- 
"  under  16  Vict.  c.  190,  for  gravelling  the 
,  80  far  lowered  the  level,  in  order  to  get 
grade  [irescrihed  by  the  statute,  as  to  make 
approach  from  this  street  impassable  :  — 
'  that  they  were  justified  in  so  doing,  and 

iiilty  of  a  nuisance  in  obstructing  the  street, 
iliged  to  restore  the  approach.     Retfina  v. 

<lDfk  ami  Dereham  Plank  ami  Gravel  Road 
,18  0.8.49. 

ise  hy  corporation  of  city  of  a  wood  market 
jblished  in  a  street,  covenanting  against  in- 
'rence  by  themselves  or  any  one  claiming 

t  them— OlBtniction  by  building  materials 
Brized  by  by-law  of  defendants — Liability 


the  said  line  or  to  allow  the  jjlaintiffs  to  do  so, " 
and  that  the  defendants  claimed  they  were  en- 
titled to  the  road  : — Held,  on  demurrer  for  want 
of  equity,  that  the  allegations  taken  together 
were  sufficient  to  entitle  the  plaintiffs  to  the  re- 
lief ;  although  had  the  only  allegation  been  that 
the  defendants  had  "fenced  or  allowed  the  same 
to  be  fenced,  '  it  would  not  have  entitled  the 
plaintiffs  to  the  injunction  prayed  fcir.  J'he 
Coi-jioration  of  tlie  Township  of  McKillop  v. 
Smith,  24  Chy.  278. 


See,  alao,Barnett 
2079. 


V.  Ca2)lin,   11  C.  P.  7C,  p. 


IX.  Bridges. 

1.  Generally. 

On  an  indictment  for  not  repairing  a  bridge  : 
— Held,  that  evidence  of  the  state  ot  the  bridge 
a  few  days  before  the  trial  wiis  admissible,  not 
as  proof  of  that  fact,  but  as  confirming  the  other 
witnesses,  who  swore  to  its  state  at  the  time  laid 


■***..:. 
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ill  the  iiitlictmi'iit,  niiil  an  Mlicwiiig  Mich  Htnte  by 
JhijiiKi  V.  JJvuJartlinii  Vuintl  Co.,  i!7 


ll 


for   removing  niiil   dchtroyiii"   * 


iiifurcncf. 
g.  H.  374. 

l)t'chiniti(iii  lor  rcnioviiig  niiil  dchtroyinu 
bridge  hehmging  to  the  jihiintiirH,  J'lea,  tliat 
the  river  Moirii,  where,  j:c.,niiil  ■when,  Ac.,  wnS 
a  imvigiilile  river  and  imhiiu  higliway  for  the 
ijoiiveyaiice  of  tinilicr,  Ac,  to  the  IJay  of  (^iiinte, 
and  hati  Ijeeii  anil  Htill  ix  UBed  for  Biiuh  imrixmes: 
that  in  iiiiviguting  siuli  tinilier,  Vc.,  it  was  iieceH- 
Bary  to  navigate  same  in  the  river,  where  it  is 
erosHed  l>y  the  bridge  ;  that  defeiuhuit  with 
others  was  engaged  in  conveying  timber,  &c., 
down  the  river  to  the  Hay  of  Quinte  :  that  the 
free  navig^ition  of  the  river  for  the  iiasBnge  of 
tiinlier,  &c.,  at  the  time  when,  &e. ,  was  ob- 
structed Mul  hiiid(i(d  by  tlie  bridge,  in 
coiiHeiiiieiice  wliennf  tile  timlier,  &c.,  of  defen- 
dant, with  tho.«e  of  otlicr  j  ersons,  in  the  course 
<if  such  iiavigiition  came  against  the  bridge, 
tlierclty  lausing  the  alleged  injury  and  damage 
to  the  same,  Avhich  wn(^  unavoidable  and  could 
not  have  been  ineventcil  by  due  and  reasonable 
caie  and  diligence  of  defendant ; — Held,  on  de- 
murrer, jilca  bad,  for  not  disclosing  such  a  state 
of  fiicts  as  to  constitute  the  bridge  a  nuisance, 
or  to  shew  that  the  acts  comjilaiiied  of  were 
really  iiievital)le  on  the  jiart  of  defendant  in  eon- 
secjiience  of  the  imjirojitr  construction  of  the 
bridge,  or  by  reason  of  a  sujierior  agency  oper- 
ating against  defendant  ;  and  for  not  ndeging 
that  defendant  was  acting  with  due  and  reason- 
able care  and  diligence  in  the  navigation  of  his 
timber.  Semhle,  that  had  the  plea  stated  that 
the  damage  was  occasioned  by  reason  of  the 
bridge  having  been  so  imjiroperly  built  as  in 
efl'ect  to  be  a  nuisance  to  the  tree  navigation  of 
the  river,  and  tliat  the  damage  was  not  caused 
by  the  negligence  or  improper  conduct  of  defen- 
dant, and  could  not  have  been  avoided,  it  would 
have  constituted  a  good  defence.  C.  .S.  U.  C  c. 
48,  observed  upon.  Tin'  Miiiiicijinlili/  of  the  Cor- 
porttlhin  <ij'  llif  Tijin/y/ii/)  of'  Thurhnv  v.  livijttrt, 
15  C.  r.  It ;  See  S.  ('.,  Ih.  iiOl. 

The  declaration  charged  that  the  defendants, 
the  municipal  corporation  of  a  town,  penned 
back  the  water  of  a  stream  in  the  town,  on 
whii  .1  the  plaintiff  had  a  tannery,  so  that  it 
flooded  his  land,  &c.  The  obstruction  ctJiii- 
plained  of  was  a  bridge  along  a  stieet  in  the 
town,  where  there  had  been  a  bridge  for  about 
30  years.  One  D.,  who  owned  laiul  on  the 
stream  below  the  bridge,  had  a  wheel  in  the 
stream,  and  parties  above  him  cut  away  and 
sent  down  the  ice  in  the  spring,  which  formed  a 
jam  at  D.  's,  and  iilleil  the  stream  from  thence  up 
to  and  under  the  bridge.  The  weight  of  evi- 
dence tended  to  shew  that  but  for  this  obstruc- 
tion at  D.'s  the  plaintiff  would  not  have  been 
injured.  It  was  left  to  the  jury  to  say  whether 
the  injury  complained  of  was  caused  by  the 
bridge,  or  by  the  ice- jam  at  D.'s,  irrespective  of 
the  bridge,  and  they  found  for  the  plaintiff : — 
Held,  a  misdirection ;  that  they  should  have 
been  told,  if  the  damage  was  caused  by  persons 
sending  ice  down,  which  lodged  against  the 
bridge,  and  not  by  the  ordinary  action  of  the 
ice,  defendants  were  not  liable.  And,  Semble, 
that  upon  the  declaration  and  evidence  the  plain- 
tiff could  not  recover,  for  it  was  the  defendants' 
duty  to  build  the  bridge  there,  and  no  negligence 
was  charged.  Patterson  v.  The  Corporation  of 
the  Toun  of  Pettrborovgh,  28  Q.  B.  505. 


'invert 


Defendants  were  incorporatnl  toliulHi,,],, 
bridge  over  a  river,  and  authnri/ed  tn  tiliit.jr 
and  their  charter  empowered  tin  in  \,.  \^^\^\ 
farm  the  tolls.  They  leased  tiic  tills  aici,r'i 
iiigly,  and  the  lessee  covcimntiil  tn  niitn  ,^'j 
chise  the  drawbridge,  and  caiiKc  it tdlniiri.iKrlv 
attended  to.  The  jdaintill's  iHimHwliij,.  J,,,,,^ 
down  a  hill  ran  away  and  thnw  (uit  thf 
and  then  ran  on  the  bridge,  'j 
been  opened  to  let  a  vessel  \\i\m,  ainl  tliorilumi, 
no  bar  or  gate  to  close  the  liii(lj;i',  tin-  hiiri.M 
went  over  the  opening  into  tlit'  wiitiT  mul  (1,,^ 
drowned.  There  had  been  giit(s  tliurc  tii  lU 
the  bridge  while  the  draw  wa.s  ninn,  ),iit  they 
had  been  broken  about  two  iiiniitii.s  |ir(viiiiii.lv 
and  the  new  gates  which  had  l>tiii  mail,  \itrt 
not  up.  The  jury  found  tlmt  ^nXn  w„„|,i  |,„jj 
jireventcd  the  accident,  and  that  tlurf  «;«  r* 
negligence  on  the  driver's  [lait  :  IhM,  thm  tk 
plaintiff's  right  of  action,  it  imy,  « as  iij;aiii.n tin 
lessee,  and  tliat  defendants  \vi  re  imt  lialiK'.  |>,r 
Wilson,  J. — The  plaintiff  was  intitlul  tuin.ivtr, 
though  not  against  defendants.  I'tr  llitli.mli 
C.  .1.,  and  Morrison,  .1.-  Ib^  was  not  cutitU 
f(ir  defendants  would  have  i!<iiic  iihnigh  it  tliev 
had  had  jiersons  statioiic<l  to  give  warning  ulitj 

the  draw  was  i)pen,  and  tlicy  wiic  not  Ik i  ;o, 

have  gates  to  .sto])   runaway  Ikivscs.    /'r.v 
The  Cataroiiiti  Briilijp  Co.,  :^")  (,l.  l!.  mi 

Defendants  having  been  inditttil  f(.r  licit  ivijiri 
ing  a  bridge,  it  appeared  at  the  trial  tliat  tla 
bridge  was  not  on  the  actual  lim-  nf  tin  ri«l| 
allowance,  but  upon  land  iimcuiiil  frnniaihijliJ 
hour  for  tliat  purpose,  but  it  had  liwii  limit  m 
defendants  as  part  of  the  mad,  and  iisul  firttil 
or  twelve  years  until  its  injury  by  a  fiudd  in  .Aii 
1874.     Defendants  were  indicted  in  ,Iunifiil(i,f| 
ing,  and  contended  that  a  biiduc  niiglit  In' 
pensed  with  at  that  place  :  that  tlicy  li.nl  nn 
had  a  reasonable  time  bcfoif  the  iinliitnunt  t 
determine  what  they  should  do  ;  ami  tliatitwil 
in  their  discretion  whether  to  ImiM  it  ir  iiod 
The  jury  found  that  the  1  nidge  v  as  a  cuiivtiiitnc^ 
to  the  public  or  a  portion  of  the  luililit :  till 
defendants  had  had  a  reascnialile  tiiiietmxtMi 
their  discretion  ;  and  that  the  private  ]iiiijtciitotl 
who  had  applied  to  them  to  repair  it,  liadiiiMT 
to  conclude  that  theyvduld  not  aet;  .iinl  tltj 
found  <lefendants  guilty  :  -  Held,  tluittbt-MHtij 
projier  questions  for  the  jury,  ami  tlif  viriii4 
was  upheld  ;  but  it  was  directed  tliat  nnpniatJ 
ings  should  be  taken  on  it  until  defemlaiitjoniill 
shew  cause  why  judgment  slnuld  nut  1*  givej 
against  them. — Ueiibin   v.    Thi    Cui-juitni'm  • 
the  Tou-n.ship  of  McGillivivi/,  ;!8  Q,  B.  111. 

A  bridge  had  been  built  in  I8.")7,  liyaJil 
Stock  Company  formed  under  the  11)  \'ivt  c. 
190,  at  the  village  of  York,  about  half  way  1 
tweeu   Caledonia  and  Cayuga,  over  tliv 
river  which  separates  the  two  towiisliiiisdi  vm 
and  Oneida  in  the  county  of  Haldiiiiiiml. 
18(52  it  was  destroyed  by  a  .storm,  rcliBilti 
18()3,  and  kept  in  repair  since  by  tolls  ciJkt«l 
upon  it.      In  1873  it  became  out  of  rqwir ) 
dangerous,   and  the  secretary  of  the  t:^^'» 
wrote  to  the  county  council  that  the  coniw 
abandoned  the  bridge.     The  county  liavingw 
indicted  for  not  repairing  it :— Held,  that  ttj 
were  not  liable  ;  for  1.  by  the  statute  then! 
force,  35  Vict.  c.  33,  s.  9,  the  al)andoiimtiitl[ 
the  company  could  only  be  by  law ;  and  i'.  Hr 
having  been  no  bridge  there  before  tlitre « 
nothing  for  the  county  council  to  resume, ' 


"fy. 


oriiorattd  toljuiMailmt, 
[I  iiutlidnwil  tiiUktt.illj, 
)()Wcrt'(l  tlitiu  ti'  lit  ,-ui.i 

kn»i:tl  tlio  lulls  iK(ji,t,l. 

coveimiitoil  tn  u\k\\  ami 
ftiul  cause  it  tiilifiir(n«.rly 

illtilV'H   lldl'M-*  wllile  ^h.Hi 

ami  tlii-fw  imt  tlit  i\m», 
ritlgi'.     'I'la'  tliiiw  l;:iii  ]\n\ 

tHSl'l  \lilMH,  (Ulll  tlllTfUuiJ 

sc  tin;  liiiilgi',  till-  liiiM 
^  iiitii  till'  watiT  iuiil  Mirt 

.   llCL'll    gat(h    tlltri'  tl'  tlntt 

draw  was  ujn-ii,  li\it  they 
it  two  uuiiitlis  iinivKiiitly. 
Iiicli  liail  liucn  iiiaili;  wtrt 
iinil  tlii't  uati's  wimlil  luve 
lit,  anil  that  tliuri.'  w;ut  iin 
ver's  \iait ;  lli-lil,  tluit  tk 
tidii,  if  any,  was  ngimist tin 
iidauts  wcic  lii't  liiilik'.  I'ti 
ntitVwas  iiititUilti'ivuivtr, 
leffiiilants.  \\r  lliilmnli, 
,J,  -'  \\i;  was  Hut  cutitW 
1  have  (liiiic  iiMHigli  i!  tlitv 
;i()m.'(l  t(i  give  wavniiig  «'.!•.! 
aiul  lliey  were  nut  l"iV,ii^iv 

runaway  Imrses.    /'!>•  v 
ije  Cii.,  H.">t.»-  l'>.  314. 
^lieeli  inilietedfenii.tnisit 
[)eareil  at  tlie  trial  tlutthi^ 

the  aet\n\l  line  i.f  tht  r.iii 
1  land  \ir(ieureil  frdiwuhifli' 
se,  Imt  it  hail  lietu  lanltk 
nf  thu  niad,  and  usul  tVrtt: 
lits  injuryliyallduiliiiA 
were  indicted  in  .luiK'tiJU 

that  a  liridge  iniglit  \v<ii- 
fit  i>lacc:  that  tlicy  liail» 

ne  Lefiire  the  iiiilutliMt 

■y  should  d(i:  anil  tlwt  It »■ 

vbether  t<>  ImiM  it  "f  """J 
the  bridge  was  a  cuiiviiMM 
portion  of  the  i.ul>lK;tjl 
.  a  reasonahle  tinictiKXtM 
idthattheiirivateiiVHHtctod 
them  to  repair  It,  li;ulw»< 

hev  would  notaet;  'Mm 
uilty.- Held,  that  tli«»tij 
or  the  jury,  and  tlif  v.«^ 
was  directe.lthatiM'l'nwtd 
iionituntildefeiiaaiitMoiij 
idumeiit  should  ii»t  l*  giv« 

en  Imilt  in  18''T.  I'X  •'■';'3 
■med  under  the  l(.\Ktc.lM 

of  York,  about  halhvsyl^ 

and  Cayuga,  over  tlu"  ■" 

e8thctwotowiislnrs.ii>rii<^ 

county  of  Hal.liiniuia. 

'oye.l  hy  a  storia   reln«.n 

repair  since  hytufccH 

it  hecame  oututrci^n 
,e  secretary  of  tlic  ^^ 
.ty  council  that  the  c* 

Ss-O,  theahaiutame^J 
lonlybehylaw;*-'-'^ 
,ridKe  there  before  tht« 
Sy  council  to  res«. 
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nHsunio  this  bridge,  whieli 


404i 


hvl  iifvur  liecnn.e  a  public  highway  by  dodica- 
tiiii  tnlN  having lieen  imposed  upon  it:  -  Senible, 
Uvhridgi'  like  this,  tlie  only  work  owned  by 
,1,,  ^MUiruMy,  may  he  abind.me.l  aa  Well  as  a 
1.  Uiia're,  whether  the  county  could  not  l)e 
ohM  to  esta'hlisli  a  bridge  across  the  river  at 
i  „,„;.  ,.,mvenient  place  between  <"ale<lonia  and 
there  heiug  none  for  that  distance,  about 


'  ('jVllkM. 


77/,' 


('(if/MiriiHun  III 


tl„ 


\tU:nm\V'*.     l('V"i" 
\(„„iii,i'il'  lldliliiiiiiiiil,  'Mi).  B, 

li,  :in  action  against  defendants  for  damage 
I  ,u,tulitd  liy  t''«  pl'iii't'rt'  through  the  breaking 
liiffii'ifft  hri'lgo  simie  six  feet  wide,  built  on 
thret  slceliers  over  a  culvert  on  a  road  in  defen- 
Lt,'  towiwhip,  over  which  the  plamtitl'  was 
ittoiuiiting  to  (Irive  with  a  buggy  and  a  pair  of 
kirtoi,  it  appeared,  from  an  examination  after 
ihf  ivaiil«-''it,  that  the  centre  sleeper  to  two- 
's uf  its  diameter  and  on  the  outside  was 
I,  anil  that  its  condition  was  either  not 
lirtrtaiiwil  hy  the  persons  whose  duty  it  was  to 
air  the  hridgi;,  or  if  ascertained  it  was  not 
iTOiirnl,  and  thit  the  bridge  broke  doAii  in  eon- 
mmw  of  this  centre  sleeper  giving  way  hy 
the  mere  entry  of  the  plaintiff's  horses,  without 
liujigy,  upon  the  side  of  the  bridge.     The 


Ijnry  li:iving  fonnd  for  the  plaintiff  their  verdict 
has  uiiheld.  MucilDiiiild  v.  The  Corjioratioii 
L'  //„    Tuinh<h'ii>  iif  Si/iilh  DovrliexUr,  2<J  C.   P. 

An  act  of  parliament  having  provided  that  it 
kmilil  he  lawful  for  a  canal  company  to  cut  a 
|i,iiinel  across  a  certain  highway,  and  to  erect, 
leeiiaiiil  maintain,  a  safe  ami  commodious  bridge 
Icmss  the  canal,  and  the  bridge  after  being 
itctiiil  having  become  unsafe  through  the  default 
ithe  eanal  compaiiVi  an  incorporated  road  coni- 
linv,  which  had  awiuired  the  road,  made  several 
juliavours  to  get  the  bridge  repaired,  but  all  of 
lem  having  failed  through  the  nisolvency  of  the 
inal  company,  the  roa<l  company  at  length  com- 
leiiceil  the  erection  of  a  tixed  bridge,  which 
fciiMimiicde  the  navigation  of  the  canal: — Held, 
bvcrsing  the  decisicm  lielow  (17  Chy.  31),  that 
ley  hail  no  right  to  do  so,  and  a  permanent  in- 
jnction  wa.s  granted.  Spragge,  C,  and  Mowat, 
I.  (-'.,  (lias.  Tomi  oj  Dumlai  v.  Hamilton  and 
JUloit  Ruwl  Co.,  18  Chy.  .Sll  ;  in  appeal. 

ISee  PruiiM'  v.  Gli'iinif,  13  C.  P.  560,  p.  3981  ; 
hjmntion  of  WMbujUm  v.  WiUon  et  al..  Mi  (J. 
\  li4,  p.  .3993  ;  Tom-t  v.  Covporationof  Wfiitbi/, 
IV  B.  195 ;  37  i).  B.  100,  p.  4027  ;  Retina  v. 
kl^'mfm  I,/    Yurkvillf,    22    C.    P.    431,    p. 


X.  Tolls. 

1.  Conrktions  for  Xon-jmyntent  of. 

Mien  Mh  fixed  hy  the  commissionem  were  ex- 

eil  by  a  toll  gate  keeper  at  a  gate  not  six 
Bes  apart  from  the  one  previously  passed,  the 
7 gate  keeper,  under  sec.  34  of  3  Vict.  c.  53, 

1  not  liable  to  summary  conviction.     Reijina 

Bmen.  4  Q.  B.  147. 

^conviction  for  evading  payment  of  toll  on 
I  Albion  plank  road,  incorporated  by  9  Vict. 
»,  was-Held,  bad,  in  omitting— 1.  Any 
•emeut  of  the  information  ;  2.  The  summons 


and  appearance,  or  default  of  the  aucnsed  ;  3. 
His  plea  denying  or  confessing  ;  4.  The  evidence. 
.Mso,  in  not  sliewing  that  any  toll  was  claimed, 
or  what  t<dl,  or  iiow  iiii|ic>.-(ed  by  reason  of  the 
completion  of  tlie  road  or  any  (part  of  it.  .Mho. 
because  it  did  not  appear  therein  that  the  defeii 
(hint  had  proceeded  on  the  road  with  any  carriage 
or  animal  liable  to  pay  toll,  and  after  turning  out 
of  the  road  had  returned  to  or  leeiiteivd  it  with 
such  carriage  or  animal  b„'youil  a  toU-g.ite  with 
out  paying  toll,  whereby  paynieiit  was  evaded. 
licil'iiin  V.  ll'tjiKtuail,  7  <^.  li.  9. 

Held,  no  objection  to  a  eiuivictioii  for  non-pay- 
ment of  toll,  that  the  toll  gate  did  not  appear 
liy  the  conviction  to  be  lawfully  establisiied. 
Itvjiiia  v.  />,(»•,•.<,  22  t^.  B.  XV.\. 

v..  S.  U.  C.  c.  49,  8.  H9,  which  makes  it  an 
offence  to  "  take  a  greater  toll  than  is  authorized 
by  law,"  does  not  apply  to  the  case  of  taking 
t(dl  from  a  person  who  is  altogether  exempt. 
If  it  (lid,  a  conviction  for  such  olFuiice  should 
state  the  ground  of  exemption,  and  the  fact  of 
such  exemption  being  claimed.  I  )efendant  pass- 
ed through  the  gate  on  the  lOth  .lannary,  the 
collector  giving  him  credit  as  was  nsu.d  be- 
tween them.  On  the  20th  they  had  a  settlement, 
and  this  t(dl  was  then  demanded  and  paid. 
Senible,  that  a  conviction  for  such  demand,  if 
illegal,  could  not  be  supported.  AV,/(»,(  v. 
Cnnijiioii,  28  Q.   B.  2.-)9. 

The  city  of  London  extends  to  the  middle  of 
the  river  Thames,  and  a  conviction  by  county 
magistrates  for  passing  the  toll-i'ate  on  the  city- 
side  of  the  river  was  therefore  held  bad,  as  the 
offence  was  out  of  their  jurisdiction.  In  re  Mc- 
Doiiouijh,  ,30  Q.  B.  288. 

A  convicti(m  under  C.  .S.  U.  C.  c.  49,  s.  95, 
stating  that  defendant  wilfully  passed  a  gate 
without  paying  and  refusing  to  pay  toll  : — Hehl, 
good.  Quiere,  whether  it  would  Ije  sufficient  to 
allege  only  that  he  wilfully  passed  without  pay- 
ing, without  in  any  way  shewing  a  demand. 
Hehl,  also,  that  the  non-exemption  of  defendant, 
if  essential  to  be  alleged,  was  sufficiently  stated 
in  the  conviction.  Held,  also,  the  general  form 
prescribed  by  C.  8.  C.  c.  103,  s.  .")0,  sohed.  1.  1, 
lieing  used,  that  it  was  clearly  not  recjuisite  to 
shew  that  defendant  was  summoned  or  heard,  or 
any  evidence  given.  Held,  also,  unnecessary  to 
name  any  time  for  payment  of  the  tine,  as  it 
would  then  be  payable  forthwith.  It  was  ob- 
jected, also  ;  1.  That  M.,  the  keeper  and  lessee 
of  the  gate,  had  no  authority  to  exact  tfdl ;  2. 
Thiit  the  corporation  had  been  dissolved  ;  3. 
That  no  board  of  directors  had  been  appointed 
since  18()6  ;  4.  That  if  legally  appointed  they 
could  not  lease  the  gate  ;  5.  That  the  lease  to 
M.  had  expired  ;  6.  that  he  could  not  take  ad- 
vantage of  the  penal  clauses  in  the  Act ;  7.  That 
it  was  not  shown  that  any  tolls  had  Ijeen  fixed  : 
but  Held,  that  these  objections  could  not  be 
taken,  for  where,  assuming  the  fact  to  be  true, 
the  magistrate  lias  jurisdiction,  the  conviction 
only  can  be  looked  at.  Held,  also,  as  to  objec- 
tions 1,  4,  and  fi,  that  they  were  otherwise  un- 
tenable ;  and  as  to  Nos.  2,  3,  and  5,  that  the  ex- 
istence of  the  corporation  could  not  be  enfiuired 
into  on  this  application  to  quash  the  conviction. 
Reijinn  v.  Cainter,  30  Q.  B.  247. 


See,  also, 
4045. 


Regina  v.   Daicen^  22  Q.  B.  333,  p. 
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2.  Othrr  C»»r». 


A  ]iorH(>i)  ]infiK8iii^  n  toll  gnto  iiuiru  tlinii  ••iico 
on  tlic  Niiiiu!  <luy,  ciiiilil  not,  iiiiilur  :{  V'ii't.  c.  TiM, 
1)1"  Iffjiilly  clmiut'il  nioru  tliiiii  one  toll.  0'//<irii 
V.  Fol,,/,  ;»  i).  H.  '21(1. 

Sciiililf,  tliiit  tnllH  Clin  only  l)u  colIectiMl  on 
till!  Vuiiglian  liriiiicli  of  tliu  Alliion  plank  ronil, 
wlii'ii  tlio  roiiil  JH  niii<k'  lu'coriling  to  tliu  ru- 
(luiHition  c'onliiiiu'il  in  nl'c.  [VA  of  b  Viut.  c.  68. 
Jirii'ma  v.  J/iii/Hlidtl,  "  <i-  Jl  1*. 

Hflil,  niiiliT  I'J  A'ict.  c.  84,  that  oftrriajjfH  con- 
voying till'  nmil  wiTi'  not  fxi'iiiiiti'il  fmni  toiln. 
I '(till  mill    /hiiiiliin   lliiiiil  Cii.  \.  liiilirock,    10  Q. 


llxfil  liy  thu  Btutute.     Hclil,  ,il».i,  tli,it  ti ..  II  I 
in  thiH  t'liHt!   had   hcun   iniiicmcil,  l.y  ;•^,„^'   "  ' 
with  Niitlicicnt  fiinimlity  ami  i  ritaiUlv  '  /'    t' 
rilli    mill    Xiirt/i    Ain/iixtn   J'hinl,   /,',,',/  ,.     ' 
Cnizlir,  14  t^  H.  '.'7.'  "•  " 

AHNiiniimit  for  tollM,      I'lcn,  timt  in  :^  |,„„^    i 
of  the  road  the  gradi'  cxcii'iIimI  that  lixi.l  I'lv!* 
Htatuti',  not  itlli'ging  that  it  \NaHMiiiiai||.       '" 
the  coiiHent  of  the  engineer  :     11,. M,  ,„ 


'  «itlHillt 


The  Wortley  road  ruiis  iKntli,  ai„l  uMv^t  j 
the  London  and  I'ort  Stanley  I'lank  inailwiti  | 
lens  than  100  yards  of  tlif  i  a>t.iii  ,hil  „f  ,|'l[l 
road,  wliere  it  enteiH  the  town  (■!  I.i,]i,|„|,,  .,||,'  I 
eroHsing  W'estniini.stLr  liridKc  "vci- tin  T|||,||*[ 
the  eoiitiiiiiation  easterly  fniinjn^  \\,f\^  ^^^  M 
The  jilaintitr,  living  on  the  W Citliv  i.,ii,|  tuf 
travelled,  in  going  into  Loiiilmi,  nvVf  !,«' 
100  yaiiU  of  the  1,.  and  I'.  S.  n.a,l,  iii,lii,||f,L 
l.ridge.  'i'he  L.  and  I'.  S.  road  l,,il  I,,.,,;,  ,,|,'*P 
ehased  liy  the  eouiity  of  Mi.|illi,ix  in.in  tt,,| 
government  ;--Held,  that  iiiidir  ti.f  |iiiivi*i  ij 
Hee.  'M  of  Ki  Viet.  e.  liKI,  he  «ai  cxiniiit  im»I 
tidl,  and   that  the  eoiinty    iniilij  nut  jn,. 

,      .      »,         ,   •   .•«■      1       ■      1   *      1  f      1      ^    n     i^'ll'^ryy    f'T  lia«»ing  the   hrid^e  aleiif,    N 
dants,  the  phmitijls  demised^  to  defendantH  the  !  that  the  connty  in  this   ease  owning  tl,, 

j  conld  not  impose  a  higher  rate  tor  iinssiin'  IkI 


A  road  eomjiany  is,  nnder  14  ft  1")  Viet.  c.  12'J, 
8.  H,  authori/id  to  take- tolls  at  eaehgate  at  eaeh 
time  of  ]iasKing,  for  any  portion  of  the  roail,  on 
cither  side,  or  on  lioth  sides  of  a  gate,  for  a  dis- 
tance of  not  more  than  half  May,  and  not  ex- 
ceeding live  miles  in  the  whole.  Lilflrv.  Dun- 
duH  unit  Wtiln-loo  Hoiul  Co.,  2  C.  1».  .31)1). 

A  declaration  in  covenant  stated  that,  l>y  in- 
denture made  hetween  the  iilaiiititl'u  and  defen- 


"Sl-ll 


tolls  authorized  liy  law  to  he  received  uiion  a 
certain  turnpike  road  for  one  year  ;  that  ilefen- 
dants  covenanted  to  pay  a  certain  rent  therefor  ; 
And  that  l>y  virtue  of  said  demise  defendants 
entered  and  were  po.ssessed  for  said  term. 
Hreach,  noii-iiayment  of  the  rent ; — Held,  on 
demurrer,  that  defendants  were  estoiijied  from 
denying  the  ilemise,  and  were  hound  hy  their 
express  covenant  to  pay  the  rent ;  and  that  the 
non-execution  liy  the  lessors  was  no  defence  ; 
and  that  they  were  estopped  also  from  alleging 
the  want  of  a  common  seal  of  the  plaintiil's  to 
the  lease,  or  from  pleading  that  they  hail  no 
authority  to  demise  ; — Held,  also,  that  a  plea 
that  the  saiil  indenture  was  not  signed  hy  the 
plaintitt's  or  hy  any  agent  of  theirs  authorized  in 
writing,  was  had.  Miuiki}ial  Vonuc'd  of  Fvonti'- 
nac,  Lennox  and  Addimjlon  v.  Clie><lnut  et  ul., 
9  Q.  B.  3«r). 

Semblo,  that  money  paid  for  tolls  under  com- 
pulsion, in  order  to  enjoy  a  road,  may  he  re- 
covered in  an  action  for  money  had  and  received. 
Little  V.  Till'.  Dutidas  and  Wuterloo  Macadamized 
Bond  Co.,  '2C.  P.  390. 


hridge  under  sec.   .'K),  which  allnws  tiiat  t./iJ 
done  hy  road  companies  under  tlu^  saimiii! 
the  council.      WiUun  v.  (irnns,  \'  (^i,  |j  41 , 

The  general  power  given  to  iiinniei|i;iK.ri 
ations  hy  22  Vict.  c.  iiO,  s.  'Ml,  suh-M.  7,t.i]' 
by-laws  for  raising  money  hy  tull  (Hi  aiivpftiji 
bridge,    does   not   rejieal  but  in  siilij^t  t>iliJ 
exemptions   allowed  by  the  Iti  Vict.  i.  Iiiiu 
■SI  :-  Held,  therefore,  'that  the  iniintv  (..1%^ 
could   not  impose  a  toll  upon  the  jilaiiititf,  ii( 
passed  over  less  than  100  yards  nf  tikTi*l,  iiH 
eluding  the  bridge  in  iiucstimi.     HeM,  alsn.tlu 
he    might    replevy  giiods  .seized  fur  siiilit«llj 
although  the   ny-law   impo.«iiig  it  ciiiitiniitil 
force,  for  the  statute  22  A'ict.  e.  !l!l, »,  '.Ml,  wl 
lirevents  actions  being  brouL'lit  t'er  aiiv  thiai 
'     '  "it  lias 


done  under  a  liy-law  until  it  lias  lieii:  i|ii,\.W 
applies  only  to  suits  for  the  recovery  uf  1 

Corporation  0/  Jliililli-M.r  tt  nl,\s^ 


B.  348. 

I'laintifTs'  road  ran  easterly  towanls  Y'ti 
street  till  it  came  to  a  coueessidii  liiiu  riiim 
north  and  south,  and  then  along  this  lint  t" 
south  737  yards,  where  it  ended.    The  mail)  iifl 


Action  by  a  joint  stock  road  company,  under 
12  Vict.  c.  84,  against  stage  proprietors,  for  !  gate  was  placed  across  their  mad  jiist  Ntliffl 
tolls.  The  planititr  proved  that  defendants  had  j  touched  the  concession  line  turning  smith, 
used  the  road  with  their  stage  coaches,  and  had  |  they  afterwards  put  a  bar  on  the  north  siJe 
paid  tidls  :  that  in  former  negotiations  for  set-  |  their  road  across  the  concession  line  wfcrt 
tling  this  claim  they  had  acted  as  recognising  a  |  entered  from  the  noi  th,  at  which  tliev  lii 
joint  liability  ;  that  their  advertisements  were  to  collect  toll  from  jiersons  travelling  iidrth 
of  a  joint  concern  ;  and  that  their  horses  were  !  south  :— Held,  under  C.  .S.  U.  *'.  c.  4!l 
employed  over  the  whole  route,  though  among  j  such  claim  was  unauthorized,  for  (aimmg  0 
themselves  the  line  was  divided  into  portions,    reasons  stated  in  the  judgment)  such 


and  the  fares  distributed  accordingly  : — Held, 
that  defendants'  joint  liability,  and  the  incor- 
poration of  plaintiffs,  were  suiiiciently  shewn. — 
Paris  and  Diindas  lioad  Conqmny  v.  Weekea  tt 
al.,n  Q.  B.  56. 

Where  defendant  ma<le  use  of  the  road,  with 
his  vehicles,  for  months,  without  objection,  and 
the  company  had  allowed  the  tolls  to  stand  over 
for  settlement  periodically ; — Held,  that  he 
could  not  object  to  pajr  on  the  ground  that  the 
grade  of  the  road  was  in  some  places  above  that 


not  a  check  upon  any  toll  gate,  and  in  \m. 
no  gate  was  avoided.  The  Yorknlk  nuil  \'mjk 
Plank  Road  Co.  v.  Baldwin,  27  Q.  B.  494. 

The  plaintiffs  wereincorporateiLosaroailu 
pany  for  the  purpose  of  planking  or  gravel! 
the  road  between  the  point  of  iuterstctiaj 
Yonge  street  with  Bloor  street,  on  the  iiortlrf 
limit  of  the  city  of  Toronto,  and  the  tomir 
of  Vaughau,    by  way  of  the  College  .4va 
Gate  and  a  point  called  "  Palin's  Cornen,' 
1853  the  village  of  Yorkville  was  iiicorpon 


>       Ttl 


Ht'W,  i\1h(i,  tliat  the  111,  I 

I    iminmnl,   liy  rtwiluti„(_  I 
ity  ami  1 1  itiuuly     /i,vi.  1 

IIIkIH      J'I"IiL     Hi.ihl     i\ 

..     I'U'a,  tliiit  ii\  a  \f<nvA 

t'M'l't'(lcil  lliiit  lixnl  liytli,  I 
tlmt  it  w:i!««uniiiili' witlii.ujl 
giiifor  ;     llrlil,  UD.Itfiiiif. . 

ruIlK   linrtli,   :\\y]  iiiti-t..-,; 
;  Stiiiilcy  I'l.'UiU  imul  will,, 1,1 
of  till'  t■;l^tl•nl  tiiil  ■ii  tl,,{| 

S  till'   tllNMl  "\    b'lulnli,  ;ilt,f| 

tr  liriilK''  "\fi'  '111'  'riiainii,! 
(ti'i'ly  fnnimij;  Vi.rk  ^tM,f 
III)  t'lif  Wiiitley  niiiil,tliin| 

,.  mill  r.  S.   rn;iil,  iiirhiiliiij 

il  I'.  S.  vninl    li.iil  lii'Mi  jint.L 

nty  iif  MiililliM'X  fi»iii  tkil 
I,  that  iiinliT  tl.i.'  iiri'M»i  u\ 
:.  liKt,  111'  will  i-Mjin)it  iffll 
cmiiity    iMiiilil  not  iiiiinn| 

tliu  ^l^ill^;L'  iiliiiK',  viiilil , 
this  (.'iiso  iiwiiiiij;  tlii'  rnnJ 

liiglior  rate  I'm-  i-mssin^'  tlitl 
30,  wliii'li  allows  tlmt  t"l(| 
laiiicM  iiiiiliT  tlii^  saiiilinii 
))(  V.  (Irun.s,  17  (>i.  n.  4l!l. 

IT  givuu  to  iiiuuii'iiKil  I'-rji'iJ 

f.  !«»,  ».  HIT,  suli-ii.  7,t.i|« 

imnify  liy  toll  on  ;iiiyr'*i. 

ruiieai  Imt  i«  suliiwt  h'M 

:i\  l.y   tin;   U)  Vid.  I.  1W,(' 

m-e,  'that  the  county  o^iuJ 

a  tiill  "l""!  till' iiluiiititUii^ 

.an  100  yanls  of  tluTi*l,!i 

ill  iiiR'stiim.     HuM,  alsM.tkj 

If  giidds  st'i/.cil  for  iuiiitellj 

aw   iiuiiosiiig  it  cuntimuii 

itu  22  Vict.  i'.0<),s.iOl,  will 

leiiig  lirouglit  for  iiny  thim 

,\v  until  it  lias  liecr.  (|iiasK 

:8  for  till'  recovery  of  ilaiiiw 

\lioii  of  Mitldli^^iJ'  ft  iil.,\')i 

rail  easterly  towards  Y"!. 
Ito  a  cimcession  line  nm 
^m\  then  along  this  line  t" tij 
khere  it  enile.l.    'riiemaintijj 
jjross  their  ro,iil  just  Mni 
[ssidii  line  turning  smitli.  i 
lut  a  liar  till  the  north  Mt 
I  the  concession  liiif  wUd 
Lirth,  at  which  they  '^f\ 
ti  persons  travelling  iidrtlu 
aire.   S.  U.  '-'.  e.  4?,i 
lauthorizetl,  for  (among  >' 
[the  imlgnuint)  such  Kir' 
lany  toll  gate,  and  miiiissiii 
M    The  Yofkrilknml\mfi 
|.  'liahUdn,  27  Q.  B,  494. 
lore  incorporateil  as  a  r(*H 
lose  of  ulanking  or  graveir 
i  the  point  of  intersectiijl 
,1  Bloor  street,  on  the  uort*- 
If  Toronto,  ami  theto* 
I  way  of  the  College  AyH 
Icalled  "  Palin'B  Cornefl, 
If  Yorkville  Avas  mcorpon 
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I ;,,  S«i)t»'iiit'i'r.  !«•''>-».  that  c.riH.ration  paHHe.l 
',,,.'  witli  a  view  to  hnnKinx  the  tnivcl 


*l''-   !l!*the  villiik'c.  aiithuri/.iiij,'  the  eoiiveyanci! 
^tit    phmitillHoftlmtimrtof  the   iMven- 

!"  'ilin«  CoriierK     for   the    iiiirpoHe    of    l.ein« 

',    I  ,,r  L/rivelleil,    innler  certain  ciimlitinnH 

^     i.,\    one   of   which    was    that    .lefeiuhvntH 

Tul'ru'vv  a  higher  rate  of  tax  ui..m  tlioMeKoin« 

til  ironi  the  cornerH,  than  on  those  koihk  east, 

tlirough  the  village.      A  rtieleH  of  agreement 

■    ■     ,,,|-,liiij;ly  ilrawn  mi  lietween   the   eoriio- 

.'I'li^iiiil  iihiiiitill's,   reciting  the  l.y-law,   ami 

!„  ,,ro.eei\ing  to   state   that   the   eor,.orat.on 

h,.r,.|viirnntei    toiihiiiititlH  saiil   i.iece  of  roail, 

iifL-  His  yanls,  « liicli  the  piiiiitill.  there- 

:;r;:;tiSnLl:'iIel,l.that'theyeo„l,lnot 

licet  toll  on  such  jiortion,  as  110  resolution  hail 

LnVassol  hv  plaiiititls  for  the  puriiose  of  eon- 

motiiii!  the"  iiiece  of   roa.l    m   iiueNtion,    nor 

5t:re,lunihU.llofHiVict.e. 

kctlMn  was  hehl  to  apply,  though  no  aihlitional 

:it„ek  wan  tiiUeii.      I'er  (iwyiine,    .1.,   that  the 

(..iiilitiiinn  on  which  iilaiiitills  had  obtaineil  the 

.1,1   u  to  orefereiitial  rates  of  stock,  ftc.,   wiTc 

ioriJl  liy  the  act  (l.i\;et.c.li.(|}  anil  for 

I,  nwm  also  they  iliil  not  take  it  all.  ^  lint, 

M  that  the  main  gate  of  ilefemlants'  roail 

vim'  k'on  altered  in  accordance  with  the  hist 

Hf  iilaintill's  were  entitled  to  collect  toll  on 

it'iwirtii)n  of  their  road  running  south,  from 

liiis  t'orners  to  Bloor  street,      Yorkril/f  (iml 

\mjlmn  m,>k  h'oiul  Co.  v.Jiitlilirin,  20  (J.  V.  312. 

.\  joint  stock  road  eomiiany  had  hegnn  o-m   iv- 

iiis  ami  were  in  recei\it  of  tolls  sevci.d  ,v^n'8 

„,ire  the  town  of  Clifton  was  incoriiorated, 

itliin  which  part  ol  the  roail  ■       :— Hehl,  utlir- 

ai'the  jutlgnieut  of  the  ('oinnion  I'leas,  20  C. 

1U7,  that  the  coiuiiaiiv  had  the  right  to  levy 

Is  within  the  town  limits,   notwithstanding 

le  iiieiirnoratiou,  and  that   some  of  the  tidl- 

itij  weru  within  the  town  limits.       T/n-   Sf. 

lUrim:^,  ThufiM,  ami  Shhiii'iimdii  liridije  lluiul 

,.lhwhn\'l\.V.  V.  UK). 

Ilefciuhuit  ill  a  private  carriage  refused  to  pay 

liitiillgate  on  the  Blackfriars  road,  near  Lon- 

,  on  the  ground  that  he  was  a  captain  and 

jutant  of  the  military  train,    and   therefore 

Biiiiit.    Being  hrought  hefore  a  magistrate  he 

limeil  exemption  under  the  Mutiny  Act  : — 

jM.  that  he  was  properly  convicted  for  wil- 

lily  iiassiiig  the  gate  without  paying  ;  for  by 

Mutiny  Act,  25  Vict.  c.  5,   s.  72,  he  was 

Kiiilit  only  if  on  duty,  of  which   there  was 

!  no  eviileiice  ;  and  being  in  a  private  vehicle 

was  expressly    excluded    from    exemption 

iderC.  S.  L'.  C.  c.  4it,  s.  91.     Held,  also,  that 

conviction  could  not  he   quashed   on   the 

pimiiliif  his  being  on  duty,  as  the  exemption 

1  not  been  claimed  on  that  account.      Jicijbta 

luv,,  i>2  Q.  B.  333. 

paintiff  sued  defendants  to  recover  back  cer- 

tolla  which  he  alleged  to  have  been  ille- 

charged ;  and  endorsed  un  liis  summons, 

.  B.— Take  notice  that  in  default  of  appear- 

B  the  plaintiff  may,  besides  proceeding  to 

Eneut  ami  execution  for  damages  and  costs, 

'V  for  and  obtain  a  writ  of  injunction  "  : — 

,  notice  insufficient,  according  to  the  form 

Iched.  A.  to  the  C.  L.  P.  A.,  1856,  No.  59. 

kre,  whether  on  the  facts  stated  in  the  case 

[pliiutiffconUl  claim  exemption  from  tolls, 


and  whether  an  injunction  would  h.ive  liecn 
granted  during  the  peiideiiey  of  this  action, 
lirotight  expresHly  to  test  the  right.  /'itrliri/  v. 
Till"  J'liriinlit  llititih  ('(iiiiiiiiiiii,'S.i  i).  H.  ti2. 

Held,  that  section .Tof  1(1  Vict.  e.  liK>,  ennctinu 
that  no  eoiiipany  shall  eomnu'iiee  any  work  until 
thirty  days  after  notice  to  the  iiiniiieipality  is 
directory.  .\  \ilea  jiistifving  under  a  right  to 
tolls,  need  not  aver  the  giving  of  such  notit^e. 
And  seinlile,  that  the  want  of  it  would  he  no 
defenee  to  an  action  for  tolls.  ('oi(.<r  v.  Ihiiiiinn 
<t  III.,  Ur.  1',  2li. 

hefemlants  being  a.loint  Stock  Itoad  <  'oiiipanv 
undiT  ('.  S.  r.  ('.  0.  4!t,  eoiitiiicted  with  pliiiii- 
till' to  build  for  them  four  additional  miles,  an 
extension  of  the  road  originally  conteiiiplited, 
and  to  pay  him  by  the  tolj.s  to  be  eollected  lliero 
and  on  three  other  miles  of  the  mad.  This 
mode  of  payment  was  nut  aiithori/.iMl  by  tliu 
act,  (sec.  32)  but  the  plaiii*itV  built  the  road,  the 
defendants  accepted  it,  and  levied  tolls  ii[iiin  it, 
and  after  handing  them  over  to  liiwi  I'oi'  some 
time  refused  to  allow  him  to  receive  more,  or  to 
pay  him  for  the  work  done  :  Held,  that  they 
were  liable  upon  the  common  counts.  'J'ln'  •iiiim 
V.  Samhi'ivli  Strn-t  I'lmd-  llaml  Vn.,  2."»  (^.  1). 
501. 

See,  also,  In  re  Ifiniiiiiiiiii  nnil  lln-  ('nrjinnilitin 
ofOii-i'ii  Son  ml,  20  i).' U.  .").S3,  i>.  40  40. 


XL  — V.VTIIM.XSTKIIS,    CoMMISsIONl'US,    .VNI) 
((VKUSKKll.S  OK    HldllW.WS. 

In  trespass  against  a  oiiinicipal  corjioration  .^nr 
the  act  ot  their  path-master,  in  causing  .  iatnti> 
labour  to  be  performed  on  certain  land  of  tho 
plaintil}',  alleged  by  defendants  to  be  an  original 
allowance  for  road,  it  aopeared  that  the  ]iath- 
master  acted  under  an  order  vtritten  by  the  clerk, 
by  the  direction  of  the  council  while  in  session  :  — 
Held,  sntKcient  to  liohl  the  coriioration  liable, 
and  that  a  bydaw  was  not  necessary.  Nerill, 
V.  T/ii'  Corporation  0/  the  Townnhip  0/  Itonn  ft 
(il.,  22  C.  P.  487. 

Defendant,  a  pathmaster,  without  any  instruc- 
tions from  the  municipal  cimncil,  and  in  deti.ince 
of  the  plaintiff's  warning,  threw  down  the  plain- 
tiff's fences  and  phiughed  up  his  land,  in  order 
to  open  up  streets  wliicli  were  laid  down  on  a 
plan  of  part  of  the  plaintiffs  land,  made  by  a 
former  owner,  and  found  in  the  registry  office  ; 
but  it  was  not  marked  registered  or  tileil,  no  sale 
was  shewn  to  have  been  made  according  to  it, 
and  the  streets  had  never  been  opened  or  used : — ■ 
Held,  that  defemlant  was  not  acting  within  his 
jurisdiction,  and  was  liable  in  trespass.  Ciooks 
v.   WiUiams,  39  Q.  B.  530. 

The  act  complaineil  of  was  done  on  the 
5th  November,  1874,  and  the  action  was  com- 
menced on  the  5th  May,  1875: — Held,  in  time.  lb. 

Notice  ot  action  to, — See  McFarlane  v, 
McDougaU,  3  0.  S.73,  p.  3« ;  Jldliwellv.  Tay- 
lor, 16  Q.  B.  279,  p.  36. 

Disqualification  of,  as  mem!^jrs  of  municipal 
councils — See  Reijlna  ex  ret.  Richmond  v.  Taijijnrt, 
7  L.J.  128,  p.  2422;  Regina  ex  ret.  Armor  v. 
Coste,  8  L.  J.  290,  p.  2422  ;  S.  C,  lb.  p.  2424  ; 
Reijina  ex  ret.  McMullen  v.  DeLintie,  8  L.  J.  291, 
p.  2424.  See,  also,  Regina  ex  rel.  Ferris  v.  Her, 
15  L.  J.  N.  S.  158. 
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XH.   MiscEi.i.ANKoi's  Casks. 


'I'll.! 


Tlu)  iiliiintilVHUi'il  (Uif<>iiiliiiit  (lU  the  i-ovt'imiit 
for  i|UU't  ciijiiyiiu'iit  ill  n  itct'il,  iillouiiig  an  n 
Inviu'li  tliiit  Ik'I'oio  tlio  (Minvoyiiiici!  tlifn>  wan, 
iiiiil  Htill  JH,  a  (iiililio  lii^'liwiiy  ovt.T  a  iiortioii  <>t 
tlu!  land  ciiiivoytMl  :  llclil,  ilci'laratioii  liail  ;  f'lr 
tliu  uxouptioii  ill  tlio  ('i)voiiaiit  I'm-  titlo  iil'  n'iv 
liniitatioii,  (iroviHii,  or  (.■oiiililion  coiitaiiuMl  in  inv 
iirigiiial  ^raiit  froiii  tlic  crown,  extonilH  iMiualiy 
to  till!  i.'ovi'iiant  for  onittt  I'lijoyinont,  and  it  wan 
not  avorrod  that  no  lii^liway  waN  ivncrvcd  in  tlio 
original  );raiit.     Monn  y.  Hniiliuii,  \0  i).  H.  140. 

SfiiiMc,  a  coininoii  aiul  ]iii)ilic  highway  itt  not 
nil  iiifiiinlir.'tiu'c  within  tlit'  iiiraiiing  ol°  tliu  covu- 
iiaiit  for  miict  t'ujoyiiu'iit.     /Ii. 

Where  two  jirojiertieR  or  iiiiiiiii-i|ialitie8  art! 
dividod  by  a  river  or  highway,  tiie  limit  of  eaeii 
is  prima  facie  the  centre  of  the  river  or  roail. 
Ill  n  Mi-lhmuiiuh,  ;10  Q.  W.  'JS>S. 

Pedaration,  that  defendant  was  poHnessed  of  a 
wild,  vicious,  anil  mischievoiiH  horse,  and  it  was 
unsafe  and  ini|iid|ier  to  |ierniit  the  saiil  horse  to 
go  or  run  at  large  on  any  jmlilic  highway,  yet 
defendant  wrongfully  and  ncj/ligently  |)erinitted 
ami  sulVercil  the  horse,  so  lieiiig  vii-ioiis,  &c.,  to 
go  at  large  on  the  iinl  lie  highwiiy,  where  the 
plaintill'  then  lawfully  was,  wherelty  the  horse 
ran  at,  niid  Juni|ied  n|ioii  tlii!  |ilaiiitill',  and 
broke  his  leg  :  llelil,  had,  for  knowledge  of  the 
aniniars  vicious  nature  was  not  averred,  and 
the  allowing  it  to  lie  at  large  on  the  highway 
was  not  a  lireach  of  any  duty  due  from  defen- 
dant to  ptaintilt'.     (7(i(.i<  V.  Mi'DoiKilil, '2!i  {.i.  H. 

In  a  suit  hroiiglit  to  have  houiidnrius  declared, 
the  defendants  claiined  the  right  to  an  injiinC' 
tioii  to  restrain  the  [ilaintilV  from  retaining  the 
use  of  the  road  along  a  ]iortion  of  the  shore  of 
Mnakoka  hay.  It  appeared  that  the  road  in 
onestioii  m;vs  of  great  p'lMic  utility  and  heiielit  ; 
tliat  the  defendants  were  not  riparian  proprie- 
tors, there  being  a  road  allowance  laid  out  along 
the  shore  between  their  lands  and  the  waters  of 
the  bay  ;  and  that  the  defendants  had  built  their 
mills— one  partly  in  the  waters  of  the  bay  and 
jMirtly  on  the  public  highway,  the  other  in  the 
navigable  watei-s  of  the  bay  :  Hehl,  that  the 
defendiints  were  to  be  treated  as  plaiiititls  seek- 
ing relief  by  bill,  and  (folio  ving  (iiles  r.  Camp- 
IhjII,  Itt  t'hy.  Ut»t),  that  being  themselves  tres- 
passers, they  were  not  entitled  to  any  relief 
against  the  plaintitf.  CoMiirii  v,  Alm/cr,  24 
Chy.  401). 


ciiniiiany  niav,  in  asuumpsit,  iioiuCTt.Ji, 
for  till!  use  of  the  sliort  canal  iil  tln'  nidutl'  i 
the  river  Wellainl,  which  nnitis  tlmt  ijv,,r  „, Ji 
tlui  river  Niagara  near  ( 'hiiipawii,  nn  th.it  s|!,  t 
canal  forms  a  part  of  the  NVclliiiul  i.uiiii  n 
I  W'llldiiil  Ciiiiiu  Ci).  V.    )\'<iriiii  it  ,il    -,(.  „  ,i" 

The  eoinpaiiy  Jiave  power,  uiiilcrtlii.ir,.l|^|.t..r 
4  (ten.  IN  ..  c.  17.  s.  ;{,  to  let  surpliis  «„,„  ,,  ' 
of  the  canal  in  time  of  Hood  ;  aiul  im  iiction 
lie  in.'iinlaincil  for  any  daiiiiigc  ijcin,.  tluriliv  f 
the  act  was  nei'cssarv  for  the  liii'siiviiii(ii||,j'.|,, 
canal.  (Irijlilln  v.  W'l  llnin/  Cuii'il  i',,  ^  •,  ^^  ^ 
'  (iHCt.  '  ■'  •     •    . 


certain  ivjiulitiuii,, 


The    decl.ir.itidii   .set  out 
made  in  pursuance  of   the  slatiilc,   Inrtln"  in,, 
iicr    use    of   the    Wcllaiiil    ciiial,  iliiviliim  {li-itl 
tioats  waiting  to  enter  a  lock  .Miimil,!  I,r  iiisiL] 
tier,  and  advance  in  the  order  in  wlii,  I,  tiu,y|j^ , 
and  that  all    vcshcIs  approacliiiiL;  ;i  inck,  ivliilc 
any  other  vcs.scl   going   in  a    cuiitiaiv  iliucti.iil 
was  about  to    enter    il,   shoiiM  'n'  »iiiiii«,l  ,iii,l 
made  fast   as   diri'ctcil,   and   icimuii  llurc  imdil 
such  vessel  sliould   have  piism'il,  iiinKr  ,i  lunalivf 
named.      It  then  alleged  that  ddi  inliiul  s  v,.,,,] 
which  was  waiting  tociitcia  Im  k  willi  i\\,,|,tlnJ| 
vessels,   lia.s.sed   tliein  out  of  its  i.|i|,i-,  ■jinl  j^.f 
deavoured  to  enter  lirst,   and    wliijc  jt  was  sol 
approaching,  the  iilaintill's'  .sti',uiili,iat,  ^iniiii;  ijj 
a  I'ontrary  direction,  was   in   tlic  lock  ;  Imt  ilt-l 
fendant  did  not  stop  or  make  fa.st  jij.,  vcssvI.Iie!! 
wronglully,  and  in  violation  of  tlu'  ivjjnliitiiina 
went    on   and    endeavoured    to  iiiti  r  tin.  l„t,l 
whereby    it    was   driven   ag.iiiisl  tin.  iijamti:!;! 
boat,  which  was  forced  .'ig.iinst  tlic  suji' i,i  tt, 
lock  and  injured  :      Held,  liad,  fiii'tiitiontr;ivi;i. 
tioii  of  the  regulations  formed  im  laiisi^  nl, 1011,11 
and  no  negligeiii'e  on  defendant's  |i.iit  Mii.s,il|ix„i,| 
Jiiniiiis  it  III.  v.  Skliitll,  'J,")  1^1.  H.  4(t>. 


WELLANI)  CANAL. 

Where  in  the  statute  ineoqiornting  the  Wol- 
lund  canal  eoinpany,  4  (teo.  IV.,  c.  17,  s.  12!),  tbo 
two  dircetoj-8  having  the  smallest  nuinlH;r  of 
votes  of  the  tivo  chosen  in  a  former  election  were 
declared  to  l>e  ineligible  at  any  sr.bsequunt  elec- 
tion, and  by  n  subsequent  statute  the  number  of 
directors  was  fixed  iit  seven,  oiul  the  persons 
named  wlio  were  to  constitute  the  board  until 
the  next  election— the  court  held  that  two  of  the 
board  having  vacated  their  scats  by  uon-i'esi- 
deuce,  rendered  it  unnecessary  for  two  of  the 
remaining  live  to  vacate  their  seats.  Rex  v. 
Wellaml  Canal  Co.,  Tay.  300. 


WKIX'll  AK»|{T(iA(iK 

A  party  in  possession  of  lainl  uiiclir  ul 
agreenient  in  the  naliiie  of  a  \\\k]\  iii"rt^',ijJ 
having  refu.sed  to  (^'ive  any  statciiunt  niiuiitsri-j 
eeived  or  iiiforination  as  to  the  aiiHiiiiit  iliit in| 
the  agreement,  a  bill  was  liiiid  liy  tlio  niditj'iji'irl 
for  an  account.  Although  on  takiii);  tlniUYuBiJ 
a  balance  was  found  still  due  to  ileieiuliint,  tiiJ 
eimrt  ordered  him  to  pay  the  ousts,  MwnnJi 
v.  Xcriiis,  5  Cliy.  577. 


WIIAHK  AND  WllAI!l'l.\(ii;ii 
I.   WiiAUK,  4048. 

II.    WllAUKINOKK,  40r>0. 
III.    WaHF.H01'SEMKN---.SV(  \VAHEIll)rsF.MEM«| 

Wakkhoise  lUTEiris. 


I.  AVhahk. 

Held,  that  umler  the  evidenooiiithiscw,! 
ownership  and  possesion  by  ilefuiiclanta  oi  I 
wharf  in  ({Uestion  was  sutlieieiitly  shown  to« 
tain  an  action  against  them  hy  the  plaintiff  f<j 
injuries  occasioned  to  him  bynot  kei'iiingitiail 
pair  ;  and  that  the  damages  given  vutenotM 
cessivo.     Johnson  v.  Port  Dunr  Iktbimr  tuf 
17  Q.  B.  151. 


^r^ 


{. 

,V,  ill  ivHwuiiiiisit,  re 
iliiivt  ciiiml  ;it   till' 

which  uiiitcH  lli;it 
u'lU-  ('hil>\>iiwii,  lid 
(if  till'    \V.l!;mil  ,■ 

V.    Wiirnii  1 1  '<!., 

I VI'  (iDWcr,  umli'itli 
n.  ;i,  to  li't  Mill  plus 
II'  III'  tliiiiil  ;  luiil  iiii 
liny  iliuiin>;i'  ilmi.' 
iiii'V  '"•'  *"'"'  I'li'^'i'iv 
.    ir.7/((;ii/  C<iwil  I' 
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tli:it  slwrt  ■ 
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iii'ti'iii  ail 
llu'i'i'liy,  li  1 
atumnitln 
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WilAHK  AND  WIIAin-'INdKH. 


4050 


iiIh  I'liiiiiiud    tliiiiii    iiH    iigiiiiiHt  the 
l,i,lill«'f,ir  \vli;iifw  of  t.lii- v.'HMcl.  ami  wood 
;  L,„l,„l  ilmiiiK   thu   cunvn.'.V   of   tli.'  rhartiT 
jury  liiiviiiK  foimil   for  ilcfi'iiihiiit, 
ilciii't',  II  iK'W  trial 


'  p«rty 


1    set  out   I'cftiiiii  ii't;iil,itiiiiij, 
('  of   llu'  wlatiiU',  l.ir  till'  \if>-[ 
Wrlliiiul    i';ili:il,  ilnvitiiig  that 
L'UtiT  a  lork  nliiuilil  1,1'  iiiMliijltl 

ill  till'  orilrr  ill  whiililluyl.i)  ;| 
I'ls  ainu'oiu'liinj^  ii  Im'k,  wliilel 

^oiii(;   ill  a    I'liiitvary  iliitttiiiii 
trr    il,   mIiouM  111'  stiil'liiil  and 
ri'i'ti'il,   ami  ii'iiiiuu  lluiv  \mt;lj 
(I   have  iiasMi'il,  iiHiU'i-  ;i  lu'ualtyj 

alli'gi'il  thii'  ili'li'iiiliiiit  s  vosil,! 
iijr  toi'iitcr  a  link  willi  twiiutlurl 
tlu'iii  out  of  ill  •■I'lliT,  :iiiil  ui-f 
iter  lirNt,  ainl  «liili'  it  was  sol 
.  plaint illV  stcaiiili.i;il,  j;miiij;  iJ 
tiou,  was  ill  till'  luck  ;  Imt  ilfl 
Htoii  or  iiiaki'  I.ihI  liif  vi'swUiitl 

ill  violation  of  llic  ivj;iihitiiin!,l 
•lulcavoiivi'il  to  I'liliT  tin-  Uk,| 
,H  (Irivi'ii  anainsl  Ilii'  iilaiiitilli'l 
^  fori'i'il  a^;aiiist  llif  nuli'  ni  m 
\  :  lli'lil,  liail,  for  tile  I'lintraviii'l 
latioiiH  foriiii'il  no  I'iUisi'  "I  a.'ti'nj 
•V  on  lU'fi'iiilant's  part  was alKd.' 


'',l,t'M  MOliTtiAtlK. 

iiossossioii    of    liiml    mill 
|u'  nature  of  a  \\v\A\  m.'rti;.!^-^ 

to  Kivo  any  Mtati'iiuiitiitn.iitsi 
Illation  as  to   tlio  aiuoimt  iliind 

II  l.iU  was  lili'il  'W  till'  iiuirt^ijii 

Altlioiigli  "11  taking  till' araiml 

louiiil  still  line  to  ik'loiiiliiiit,  ikj 

liin  to  pay  tlio  ii>8t8.    Momi^ 

ly.  577. 


ANO  WHAUKINUKl!. 
11048. 
1(1  KU,  40r)0. 

]SEMKN--.S><'NVAUF.lU)lSEMESiS^ 

lunsK  KKrF.ii'Ts. 


I.  Whauf. 

Lkrtheevi.leiH'oiuthiscw,! 
T  po8808ioa  hy  .lefeiulants^ii^^ 
ton  WIV8  sutHoiently  sheivntos 
LuiiiBt  thcni  hy  the  plai"  ■  J 
Pieatohinil.yuotkoi'Fgi  « 
'.  the  .laiuagca  g'^en  wore  ot(l 
|»o»  V.  Port  Vvva-  lhrk«  t«f 


Tl  '  nlnintitrs'  vchhcI,  whilo  inidcr  charter  toil  ]  tlic  ilofondaiitH,  thii  Iuhhoch,  to  repair  miiuirally, 
(1 -1  uiirtv   Mil**  i"i""''^!<l  to  dofi'iidant'H   wharf,  ["  rdiiHonalili!  wear  and  tiiar,  and  aoeiiii'iitH  l)y  tiru 
j^ilijn,  jittjiigs  Htoivd  oiidiifi'iidant'H  prciniHCH,  I  and   tonipcst  cxcopted."       In    May,    IHTti,  thu 
"i'    nfti'rwaros  riaiinud    tlieni    as    agaiiiHt  the  ■  wharf    waH  dainaf^iMl  hy  tin;    action  of    thn    ioo 

*"  -        •     ■• "•  " '    '  '    forced  »Kai list  it  ).y  a  high  wind  :     Held,  that 

the  daina>(e  Niistaiiied  conld  not  lie  Haid  to 
he  an  aceiilent  caiiHed  liy  tciniicHt,  no  uh  to  l>rinj{ 
it  within  the  exception,  '/'lihtir  v.  T/ifi  l^n'nm 
I'onrnviliini  ninl  ilnilirnij  Ciiiii/iiinil,  'JD  ('.   I'.  7(J. 

HylOiJco.  IV.  e.  II,  the  rohouri;  Hiirliour 
Co.  were  ailthori/.ed  to  constriict  a  harhour  at 
Cohoiirj^,  and  alHo  to  i^rect  all  hiicIi  needful 
wharves,  linildings,  fic...  aa  should  he  iiMcfiil  and 
pro|iei'  for  the  protection  of  th(^  liarlioiir  and  for 
the  acconmiodation  and  convenieiuM!  of  vedseln 
entering,  lying,  loading  and  unloading  within  the 
same,  and  to  alter,  repair,  and  luilarge  the  Haino 
as  might  lie  expedient.     The  plaintiiT's  land  ex- 


Linsttlii'  weight  of  evidence,  a  new  trial   was 
mlin'il.     Pi-i,viiieii>l  hitiii-iniv  Cii.  v.  Miiitlniiil, 

■r.  I'.'ai. 

\  imiiiii'iiial  corporiitioii  hy  hy  law  authorized 
iiiiiiviiluiils  til  cii'ct  wharves,  and  to  ri'iniinerati) 
tlKiiM'lvi'N  hy  charging  tolls  on  goods,  part  of 
l,i,li  wiiH  (lii't'ctcd  to  lie  paid  to  the  treasurer 
imiiiiiiliality.  '''he  luirhour  inaHter  was 
■|'taiu  any  vessel  haviiiir  on  hoard 


l« 

[of  till' 

hniiKiwi'i't'il  to  III'  .  . 

L^  jjiuiils  nil  whiili  these  tolls  were  iiniiaid,  or 

Illi'v  alicll  gdiKis 


ami  a  line  of  not  less  than  Ijjtl 


:|i„r  mure  thiui  .'f'lO,  was  imposed  on  any  master  1 1,,,,,]^,!   t„  y,,,  w^tc.'H  ,;dge,   and   fronted   on    a 
ior  MWiier  of  a  vessel  refiiNing  to  coniiily  witli    ,,„i,iii,  highway,  at  the  emlof  which  the  company 


tJK'Si' cimilitieu'*.  to  he  enforced  hy  distress  and 
Ili'M,  that  the  hy  law  was  illegal.  /»  ir 
mnili>l.  mill  lilt'  ('iiriiiiniliini  of  llif  Tuii'ii 
/o,,',,:  .S'i)»m/,  '-'0  (I  \y  r)«:».  ]Jut  Hce  '-'4  N'ict. 
.M, 

K  liriiviHiiiii  that  any  person  oncunilioring,  in- 
taring,  or  feiiling  any  puhlie  wharf,  Hhoiild  he 
tlilc  til  a  |u'iiiilty  named,  and  in  default  of  pay- 
liiiitorsutlii'ient  distress  to  iiniu'isonment  "  for 
lot  less  tliaii  tell  nor  more  than  thirty  days ; " 

Imil,  tweiity-oiu!  days  heiiig  the  limit  an- 
Biin/i'il  hy  :t(i  Vict,  c,  \l(,  s.  .'{7'-*,  suh-H.  I.'t.  /^■ 
kitiiil  li  III.  mill  fill'  ('iii'lioriit'iiiii  iif  till'  Tiiwii 
'  Kmriiriliiii,  SS  Q.  H.  ()I7.  Hairiaon,  sitting 
1  Vacatiiiii. 

Wlaro  (lefumlant  had  cmiroached  on  a  ]ioi'tion 
[lakoOiitaiiii,  not  far  from  his  own  land,  hut 
kit  ailjiiiiiiiij;  it,  hy  the  coiistnictioii  therein  of 
Krtaiii  criliwiirk  ami  piers,  ii|ion  which  he  had 
Bilt  a  ivaroliinise  : — Hold,  that  these,  not  heing 
Btiiial  accretions  to  his  land,  Imt  artilicial  im- 
liiimciita  til  the  waters  of  the  lake  or  harhour, 
1st  lie  cuiisiilered  to  he  upon  the  soil  of  the 
Idwii,  ami  that  ilofeiidant  was  liahle  to  ho  re- 
lovi'il  thcrcfniiii  on  an  information  of  intrusion, 
.Ulomii-Oi iiinil  V.  I'lriy,  I.JC.  V.',V1\). 

I  Helii,  that  although  the  possession  of  a  pier 
lilt  nut  ill  the  river  might  entitle  tliu  plaintilTs 
^maintain  trespass  against  a  mere  wrongdoer 
•  an  actual  entry  upon  it,  yet  it  woulil  not 
»w  tl)  it  piisaessioii  of  the  hed  of  tlio  river 
iMcuu  tlic  pier  and  the  shore.  DixKon  et  al, 
ikftmiijn;  'l:\V.  V.  '2'Mi. 

iWlicre  ilefeiiilanta  were  indicted  for  obstruct- 

Ig  a  iiavigalile  river  hy  the  erection  of  a  wharf, 

"ithiie  wiw*  11(1  evideiieo  that  the  part  covered 

f  the  wharf  had  ever  heen  navigated  hy  vessels 

laiiy  size,  but  it  was  shewn  only  that  the  pros- 

Titiirwxs  prevented  hy  it  friini  landing  there 

kli  his  skiff,  ,inil  the  wharf  was  iiroved  not  to 

Vriorc  with  the  navigation  :— Held,  that  the 

';  were'  rightly  directed  that  on  this  evi(Ienco 

I  uuly  verdict  which  could  bo  rendered  was 

kpiilty.    Such  a  direction  is  not  so  much  a 

iction  on  the  law  as  a  strong  observation  on 

hviileiK'c,  which  may  properly  bo  made  in  a 

Tr  case  without  Ixjiiig  open  to  the  charge  of 

ilirectinn,    ]ieijina  v.  Purl  Perry  and  Port 

w'm/^.Co.,  38Q.  B.  431. 


constructed  a  pier,  originally  of  thirty  feet  in 
width.  Kroiii  time  to  time  i^arth  dredged  from 
the  liasin  was  deposited  to  the  east  of  this  pier, 
and  crib  work  was  placed  on  the  outside  to  pre- 
vent it  from  being  washed  away.  <hi  the  addi- 
tional land  thus  foiiied,  partly  by  iw^cretion  and 
partly  by  the  ivtion  of  those  reiiresenting  the 
company,  the  defeiidantN,  in  whom  the  iiowi'rM 
conferred  on  the  harbour  company  had  been 
vested,  built  a  storehouse  and  a  fence  dividing 
it  from  that  part  of  the  plaintill's  land  which  had 
accrued  to  him  from  alluvial  dejiosits,  where- 
upon till!  plaintiir  tiled  a  bill  to  compel  their  re- 
moval, on  tliegiinind  that  they  were  on  the  high- 
way and  jirevcnted  him  from  having  access 
thereto  from  his  land  :  Held,  reversing  the  de- 
cree of  I'roiidfoot,  V.  ('.,  'j;*  Cliy.  .'K)7,  that  the 
plaintiir  was  not  entitled  to  relief,  as  the  formu- 
tion  in  (iiiestion  was  not  part  of  the  highway,  but 
an  artificial  structure,  constructed  for  harbour 
iniriioHcH,  under  the  authority  of  the  Act.  Held, 
also,  that  gradual  accretions  in  front  of  a  road 
allowance  running  down  to  the  lake  form  part 
of  the  road,  just  as  similar  deposits  in  front  of  a 
lot  accrue  to  the  owner  thereof.  Held,  also, 
that  althougli  the  statute  10  (ieo.  IV.  c.  II, 
did  not  especially  authori/.e  the  company  to 
build  a  wharf  in  front  of  the  street,  the  recogni- 
tion of  the  right  in  siibseiiuent  statutes  was  siif- 
tici'jnt.  SIiiikIIji  v.  I'frrij,  '2  App.  lil.'),  reversing 
decision  of  I'roudfoot,  V.  ^'.,  '2.T  Cliy.  r>07.  'I'liia 
decision  has  since  been  aflirmed  by  the  Supreme 
Court,  not  yet  reported. 


II.    WlIAUKINdER. 

The  ('olK)urg  Harbour  company  arc  not  ■wharf- 
ingers because  they  have  erecteil  piers  and 
wharves  accordinjj  to  their  charter,  and  are  not 
therefore  responsible  for  goods  left  upon  their 
wharves  unstored.  Loi/an  v.  The  Cohoiin/  //((;•- 
bour  Co.,  3  Q.  B.  55. 

Somlile ,  that  a  wharfinger  is  not  an  agent  of  the 
forwarder,  to  whom  the  consij^ice  is  authorized 
to  make  payment,  after  the  delivery  of  the  goods 
to  the  consiignee,  and  after  an  account  has  Iwen 
stated  between  him  and  the  forwarder.  Tor- 
rcnce  H  al.  v.  Hayes  et  a/.,  2  C.  P.  3.38. 

Deciuration  for  work  and  laliour  in  the  carriage 
of  goods   by  carriers  by  water.     I'lea,    that 
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of  a  wharf  or  pier,   for  eight  years,  ,  wharfinger,  to  whom  the  goods  ■were  delivered  liy 
dli  May,  1874,  coutaiuod  covenants  by  |  plaintill's  for  defendant  was   agent  <if  plaintiffs 
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to  receive  payment,  and  that  they  pai'l  him  ac- 
cordingly : — Hehl,  that  from  the  course  of  deal- 
ing between  the  parties,  as  shewn  by  the  evi- 
dence, the  whartinuer  was  such  an  agent.  Held, 
also,  that  after  delivery  of  the  goods  without 
exacting  freight,  tiie  wharfinger  still  continued 
plaintitts'  agent  to  demand  and  receive  the 
freight  till  his  authority  was  revoked.  Torrame 
et  ul  V.  IliiyM,  3  C.  V.  278. 

The  plaintiff  landed  with  his  goods  in  the 
night  at  defendants'  wharf.  The  landing  waiter 
of  the  custom-house,  being  there,  sent  a  person 
employed  by  defendants  as  watchman  against 
fire  to  get  the  key  of  their  warehouse  on  the 
wharf,  and  all  plaintiff's  goods  were  put  into  it, 
except  a  packing  case,  for  which  there  was  no 
room.  Next  day  the  plaintiff  got  all  his  goods 
except  the  case,  and  paid  defendants'  charges 
uiion  them.  The  case  was  lost.  The  plaintiff 
was  iisked  by  one  of  the  defendants  to  go  and 
look  at  a  box  in  the  town  which  was  thought  to 
be  his  ;  not  to  speak  of  the  loss  ;  and  to  furnish 
a  list  of  the  things  C(nitained  in  the  case  : — 
Held,  that  there  was  sutttcient  evidence  to  go  to 
the  jury  to  charge  the  defendants.  Towers  v. 
Talbot  et  at. ,  11  Q.  B.  614. 

Certain  packages  were  sent  from  New  York 
by  the  Canandaigua  and  Niagara  P^alls  railway, 
addressed  to  the  x^laintiff  at  Hamilton,  to  go  on 
by  the  Great  Western  railway  from  the  Falls. 
A  bill  of  freight  and  cliarges  due  the  Canandaigua 
and  Niagara  Falls  railway  was  made  out  to  the 
Great  Western  railway.  In  consequence  of  a 
telegraphic  communication,  of  which  defendant 
knew  nothing,  the  address  to  Hamilton  entered 
on  this  bill  was  struck  out,  and  Toronto  substi- 
tuted, and  Great  Western  railway  was  also 
struck  out,  and  E.  &  O.  K.  II.  (meaning  Erie 
and  Ontario  Railroad)  put  in  its  place,  but  the 
address  on  the  packages  were  left  unchanged. 
They  were  brought  by  the  Erie  and  Ontario 
railroad  to  Lewiston,  and  thence  shipped  to 
Toronto,  where  defendant,  a  wharfinger,  received 
them,  with  an  abstract  in  which  they  were  des- 
cribed as  addressed  to  plaintiff  at  Toronto.  The 
defendant,  relying  on  the  address  to  Hamilton, 
which  still  remained  on  the  case,  shipped  them 
to  that  place,  and  they  were  burned  on  the  pas- 
sage : — Held,  that  it  was  properly  left  to  the 
jury  to  say  whether  defendant  was  guilty  of 
negligence  m  going  by  the  address  in  the  ab- 
stract instead  of  that  on  the  packages,  and  that 
they  rightly  decided  in  his  favour.  Held,  alsa, 
that  the  fact  of  defendant  being  described  in  the 
declaration  as  a  wharfinger  and  forwarder,  and 
not  denying  either  character,  could  not  make 
him  liable  as  a  forwarder  in  face  of  the  evidence. 
Hunter  v.  Horst,  l.S  Q.  B.  141. 

Where  defendant  claimed  a  lien  on  certain 
goods  for  wharfage,  but  it  appeared  that  for 
many  years,  inclucUng  the  time  when  these  goods 
came,'  defendant  and  plaintiff  had  been  dealing 
together,  and  defendant  had  charged  his  claims 
for  wharfage  in  account  current,  on  which  pay- 
ments had  been  made  from  time  to  time  : — Held, 
that  it  was  properly  left  to  the  jury  to  say 
whether  the  wharfage  on  the  gomls  in  question 
had  been  paid,  and  that  they  were  justified  in 
iinding  that  it  had  been.  Boyd  et  al,  v,  Mait- 
land,  16  Q.  B.  311. 

See,  also,  Torrance  v.  Hayes,  2  C.  P.  338; 
3  C.  P.  274,  p.  981. 
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[See  "The  Wills  Act  of  Ontario"— R.  S.  0.  c.  106.] 

I.    CON.STITUTION  OF    WiLLS. 

1.    W/io  may  Devise  and  Bequeath. 

(tt)    Testators. 

Married  Women.]— The  ('.  S.  U.  C.  c.  73, 
does  not  authorize  a  marrieil  woman  to  devise 
her  property  otherwise  than  to  or  among  her 
child  or  children,  if  any.  Any  disposition  in. 
favour  either  of  her  husband  or  other  parties  is 
void,  and  as  to  tlie  portion  attempted  to  be  so  dis- 
posed of  there  is  an  intestacy.  Mitchell  v. 
Weir,  19  Chy.  568. 

A  devise  by  a  married  woman  of  property 
which  was  her  separate  estate,  but  of  wnich  her 
husband  had  been  in  possession  before  the  4tli 
of  May,  1859,  was  held  to  be  good.  Re  Ilillher, 
3  Chy.  Chamb.  72. — Mowat. 

Qua?re,  whether  a  married  woman,  under  the 
R.  S.  0.  c.  106,  s.  6,  can  devise  or  beciueath  her 
separate  property  to  one  of  several  cliildreu  to 
the  exclusion  of  tlie  others.  Munro  v.  Smart, 
26  Chy.  37. 

Other  Persons.] — The  eflfect  of  the  exception 
in  4  Will.  IV.  c.  1,6.  17,  in  favour  of  a  grantee 
of  tUe  Crown,  who  has  never  taken  possession, 
is,  that  while  ignorant  of  the  fact  (jf  his  land 
being  in  the  actual  possession  of  some  other,  he 
is  not  to  be  regarded  as  disseised,  and  conse- 
quently can  devise.  Doe  deni.  Mcilillis  et  al. 
V.  McGillivray  et  al.,  9  Q.  B.  9. 


(b)  Competency. 

Mental  Cn/>rtd7(/.  ]— The  court,  though  the 
weight  of  evidence  seemed  the  other  way,  re- 
fused to  set  aside  a  verdict  upholding  a  will 
made  by  a  testator  in  his  last  illness,  which  was 
disputed  on  the  ground  that  he  was  not  compe- 
tent at  the  time  to  exercise  a  disposing  power, 
though  his  strength  of  mind  when  in  health  was 
not  doubted.  Harwood  v.  Baker,  3  Moore  P.  C 
C.  282,  commented  on.  Brown  etal.  v.  Bruce,  19 
Q.  B.  36. 

The  principle  of  what  is  a  sufficiently  sane  and 
disposing  mind  and  memory  treated  of  and  acted 
on.     Menzies  v.   White,  9  Chy.  574. 

The  validity  of  a  will  established  ;  the  evi- 
dence of  the  medical  attendants  and  surrounding 
circumstances  tending  to  shew  that  testator  was 
of  8uiiicientl.v  sound  mind  to  understand  the 
meaning  and  effect  of  the  devises,  though  other 
witnesses  swore  differently.     76. 

Mere  physical  weakness,  however  great,  with- 
out proof  of  mental  incapacity,  is  not  sufficient 
to  render  invalid  an  acknowledgment  of  debt 
by  a  testator.     Ernes  v.  Ernes,  11  Chy.  325. 


'^^^^I 


n 


4055 


WILL. 


If' 

it 

Hi 


l>M 


Mi.i 


'm 


am 


A  will  was  executed  by  the  testator  on  his  i  dent  advice  in  the  matter,  nr  \\n,\  ^,... 
death  hed  :  he  was  oonii)os  nieiitis  at  the  time,  the  transaction  willingly,  nr  MitlK.m 
although  so  extremely  weak  in  body  and  minil  from  tlie  son,  the  court  (IcltiiiI  the  1  •  "^^ "'"' 
that  his  directions  were  given  at  intervals,  and  and  the  will  revocable  at  tin.'  iikii,,,!. /  )'*'' 
dirticult  to  understand.  No  fraud,  however,  Mas  plaintitK  Doiiahlmiti  v,  Dniinlil..,,,!,  lo/'j  "' ''" 
pretended,  and  the  court  was  satisfied  that  the'      ,,,,  ,    .        ,.    ,.  '  "    '^  "' 


prete; 

M'lll  accorded  with  his  wishes,  and  cont.ained  all 
that  was  understood  of  thcni,  though  iirobably 
not  all  he  desired  to  exjjress  ;  and  was  understood 
by  the  testator  at  the  time  of  executing  it  : 
— Held,  affirming  the  decree  below,  121'hj'.  oOO, 
that  the  will  was  valid.  Moitin  v.  Martin,  15 
("hy.  iiSii  ;  in  aj)iieal. 


The  court   in   adjudicating  ui^u.  th,  ,,,tetK, 
of  the  mental  cajiacity  (it  a  tciUitnr  J  1 1 
cHeet   to  the   evidence    tlicrt'it    i.iv.i,  i    -'^1 


A: 


medical  attendants  rather  tiian  tdUiut,, 
l)articularly  those  benefited  by  ti'o  \vi]i 
tator  in  January,  1871,  wiiik'in  tiill  |„,^^j,,. 
his  mental  faculties,  niaile  a  «il|,  wini'i' " 
directed  all  his  proiierty  to  lie  iii\i>t,.,l  ■!  "' 
The  question  as  to  what  degree  of  unsoundness    half  of  the  proceeds  thereof  ii.iiil  tn  hu 
""'"'"'  •--'    - -  •■• '■■■--     luring  widowhood,  anil  the  (itliii' half  t„ 


I  "lid 


of  mind  will  incapacitate  a  person  from  executing 
a  will,  considered.  Jin/o/dnlii/  v.  liiijuldiibjj,  20 
Chy.  131. 

A  party  who  had  at  tine  time  been  insane, 
afterwards  made  a  will.  It  was  shewn  that, 
though  he  continued  to  be  eccentric  in  his  habits, 
he  hatl  a  dear  appreciation  of  the  value  and 
extent  of  his  property,  as  also  of  the  objects  of 
his  bounty  :— Held,  that  he  was  ijualified  to 
make  a  valid  diap<isition  of  his  estate,  within 
the  ruling  in  Banks  r.  (Joodfellow,  L.  K.  3  Q.  B. 
549.     II: 

See  ]yUmH  V.   II'i7.soH,  22  Chy.  .W,  p.  4057. 

Umhii'  Injfiu'iici-.] — The  mere  exercise  of  in- 
fluence by  a  wife  or  other  person  over  the  mind 
of  testator  is  not  sutlicient  to  invalidate  a  will ; 
such  inrtueiue  must  amount  to  a  control  subject- 
ing his  mental  will  to  the  desire  of  another,  so 
that  the  will  i^  not  in  reality  his  will,  but  that 
of  another  ;  the  ijuestion  is,  in  what  sense  is  the 
document  the  will  of  tlie  testator.  The  testator, 
an  infirm  man  eighty-two  years  of  age,  within 
the  year  iireccding  his  decease  made  four  wills, 
the  two  last  on  the  27th  duly  and  Sth  .September, 
and  on  the  14tli  of  the  same  month  died.  For 
some  time  he  had  been  physically  weak,  and 
BuflFering  from  disease  of  the  brain.     There  was 


ter  ;  and  in  the  event  of  issue,  then  tlKit  tl .' 
widow  and  sister  should  share  tlii>  y.^]l^^.  ^,,  ,„' 

j  and  on  the  child,  if  a  son,  att;nnin),M\Vi.iiK.! 

'  or  if  a  daughter  attaining  twintycm..,  „|  lii-i 
ing,  that  then  one-half  (if  all  tlu(,stati' 

^  personal)  should  go  to  such  ( hjl,i  ;|i„ 
and  afterwards,  (on  the  ."ith  .Inlv,  187,') 
the  testator  was  on  his  deatli  ln^il.  aiiotlni  u 

I  was    signed    by  him,   without   any  icnsul-  " 
with    the    wife,   and   witlumt  lnV   k 

'  whereby    he   gave   one-third   (if  his 


rivl 
"liit.;v| 


iimiitv, 
■t,it» 


,...^.^..j  ..^  b"'"  ■■"-  <-i'">i  "L  Ills  I  Stilt"  a 
S(dutely  to  his  sister,  and  direitcil  tiie  rtsv, 
to  lie  invested,  and  out  of  the  iirmie.ls  t' j 
his  mother  .sl,(iOO  a  year  as  a  first  cli.u^i-  tl,.;, 
and  to  his  widow  .^800  a  j ear  ilmiii/l;!\.  rj 
residue  of  his  estate  lie  gave  to  iiis  thil.j  i  . 
taining  twenty-one.  The  reajiun  ^tatci  \.\[ 
parties  benefited  thereunder,  ami  tin.  ^ 
who  drew  it,  for  the  testatur  makii, 
second  will,  was  that  his  wife  was  likt-fv  cj 
to  become  a  mother,  and  that  he  ilisiMi 
make  provision  for  the  cxptitLd  isMk' 
testator  died  on  the  12tli  of  .Inly,  ainiintliei 
sidts  which  followed,  the  .Sl.fiOd'a  vtar  iittl 
his  nuither  would  absorl)  iieailv ,  if  imt  i.ii:t,  J 
the  income  of  the  estate  not  given  tn  li:s 
The  testator  and  his  wife  were  slawn  t' 
lived  on  the  most  friendly  and  iitlt,! 
tei-ms,  and  that  there  was  m't  any  intuitiis, i 


medical  and  other  testiuionv,  however,  going  to    ,  .  j.   j.     i       •      ,         ,  ■      

establish  that  at  the  time  of' the  execution  of  the  :  f'**  If"'  *"  ''ei',"^*;.  •'^■''  "'."".v  ^^uMu  f.a 

^^.jjl    the  former  wdl.      J  he   widow,   liv  tliis -m 


will  lie  was  competent  to  make  a  will.     The 


will,  was  named  as  executrix,  tiiiiii-ii  141 
under  the  prior  one,  and  being  mii  i^.l  hv  I 
husband's  relatives,  and  infoniucl  hy  tlniiii 
she  was  entitled  to  a  third  ef  the"(st«tr,< 
being  without  any  indeiieinleiit  aiivicr,  lii 
with  the  executors  in  llrovill^'  the  will;  !ci 
months  afterwards,  becoming  aware  "i  litri 


j  positi(m  thereunder,  she  tiled  a  hilKhari-ii 
the  same  had  been  obtaineil  hy 
I  exercised  over  the  testator  while 


-  *^ 
Uiiilue  M'M 

10  was  iiiii|i 

thtJ 


of  the  27th  July  was  made  while  absent  from  his 
liouse,  the  latter  while  there,  and  under  the  con- 
trol of  his  wife,  who  it  was  shewn  had  him  en- 
tirely under  subjection,  and  by  whom  the 
instructions  for  tliis  will  were  given,  and  in 
whose  presence  it  was  presented  to  him  for  exe- 
cution. The  eviilence  also  shewed  that  for-  a 
loHK  time  he  had  been  unable  to  resist  her  views 
with  regard  to  any  matters  of  business,  and 
there  was  nothing  to  indicate  any  desire  to 
chang(  " 
will 

tember,  as  naving  ..^^..  v...u.....>,vi  ..,   „«>.  ,.^^>. <^.ov, ,    ,  ,,      r.         r    •     •        ^  -  1 
of  undue  intluence  by  the  wife,  and  established  |  ?*  ""^  .*""f/'f  «»fe"""M  •*  the  twtatur  wi< 

that  of  July,  and  ordered  the  widow,  ^ho  was  I '" '"'»,"'*''"'^^*  *"^' "."^''"■^^.'""U'^''^^''^  »"l 
largely  benefited  under  the  will  of  September, 
to  pay  the  costs   of  the  cause.      Walerhoune  v. 
Lee,  !0  Chy.  17(). 

The  plaintiflF  being  old  and  infirm,  was  induced 
by  his  son,  with  whom  he  resided  and  who  hatl .  be  capable  of  any  ontinuous  actimi.  Tliefl 
great  intluence  with  him,  to  agree  in  writing  to  under  these  circumstances,  rcfuscil  ti'.iCi'' 
leave  to  the  decision  of  two  referees  the  terms  paper  to  stand  fis  his  will :  but  consiilcna 
of  his  will,  and  to  execute  a  will  in  pursuance  '  owing  to  the  fact  of  the  widnw  linviiii,!? 
of  their  award.     A  lease  to  the  son  was  executed    the  will, — though  not  sulticieiit  to  iftxfci* 


hange  the  disposition  of  his  estate  made  by  the  j  ^^  l"-oi«rly  understanding  the  eflect  nf  th 
rill  of  July.      The  court  set  aside  the  will  of  Sep-  i  P^'S't'O""  l'«  was  making  ot  his  iimiicrty. 
ember,  as  having  been  obtained  by  the  exercise  j  °!  t'le  parties  benehted  by  such  wilU«,.r< 


was  about  ;  whilst  the  medical  attcinlaii:.- 
that  at  that  date  he  was  in  an  nlmnstui 
state,  an<l  had  been  rapidly  lieconiiiigsyMn 
days  previously,  and  that  fnnu  tlio  lirsttoj 
fifth  of  July  his  "'.ind  was  in  it  in  slkll^t,it^^ 


at  the  same  time.     The  son  having  failed  to  es- 
tablish that  liis  father  had  competent,  indepeu- 


from    afterwards    imi)eaeiiiiig    it-tlie 
claiming  under  it  were  justiliud  in  litiaasl 
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matter,  or  had  iMittrt.l  ut. 
Ilingly,  (ir  witlu.ut  \,rnm 
odurt  (locri'cil  till;  kav;  vi.i,, 
al)lc   at  tlif  iik-iiHirc  (,'  t{3 
uu  V.  /J«)i"'(/«pii,  1'2(  liv  4^1 

.jutlicating  ui'i'ii  tlie  .nibtw 
acity  lit"  a  to^tiiinv,  \vill;.iv| 
Ifiice  tluTi-'it  given  I,.,  .y 
i  ruther  tliaii  tn  tli;Unt  .'tlnf, 
l)unetiti.Ml  liy  Xhv  will.  Attjl 
871,  whilf  ill  iulli«i«isi>,i.,ni) 
es,  iiiadf  a  will,  whihliv ' 
iperty  to  lie  iiivi.xtril,  an.i',,, 

.■(Is    tlu'l'eilf  Jillill  til  lli>   m;,),,, 

I,  anil  tlK-  ntllif  li;ilt  til  hh ,., 
flit  of  issiu'.  tlifii  tliiittlu-h.B 
itiould  sharr  tln^  siiuk'  i.i ii',:il'i', 
if  a  sou,  attaiuiiii;  twciity- 
;taiiiiiig  twfiity-nnu,  m-  marn 
;-half  of  all  tlir  tstati.'  rivlai 
go  to  siK'h  i-liiM  ulisiiluu-lij] 
)ii  thy  .'itli  .Inly,  h73i.  w!' 
m  his  (Ifatii  luil,  aiiuth.r ... 
liiii,  without  liny  niiisul;,,;-.,! 
ami  without  Iut  kiiiwlr;, 
e  oue-thinl  of  liis  istut-  i 
ister,   and  iliivctvil  tlii'  ris, 

,ul    out    of   till'    \il'iii.i.-i;ils  t'  : 

3  a  year  as  a  livst  i'li;ivgi'  tLi'.' 
■  ??800  a  year  iluviiij;  liiv, 
:ate  he  gave  tu  his  i-liiM' 
me.     The  reason  !^t;\tci!  lytl 

thereuiuler.  ami  tlic  *.'.:,; 
'or  the  testator  in;ikirc  •: 
3  that  his  wife  was  likily  s 
other,    and  that  lie  iksiif' 

for    the    expeeteil   i.<^lU•. 
1  the  l'2tli  of  .luly,  ami  in  tit  J 
iweil,  the  >fl.il(Xi:i  yt-iir -vrnl 
il  absorb  ueavly,  if  imt  i,ii;lt,r 
le  estate  not  given  to  his 
(I  his  wife  were  slii'wn  t. ! 
most   friemlly    ainl  atkitH 

there  was  not  any  iiittntiiiii.  i 
rive  her  of  any  Ixnetits  j.ivti 

Tlie    willow,    liV  till;  ird 

as   exeeutrix.   tliiuii;li  i<' 

one  ,  anil  being  ;;iiik41yl 

ves,  anil  infornieil  ky  tliiiail 

to  a  thinl  of  tke  i-!«u.  i 

any  iiule\ienileiit  :iilvii 

.11-8  in  iiroving  the  will ;  '«■ 

nls,  Iptcoining  awart'i't  ttrt 

nler,  she  tileil  aliillclwwiiji 

een  obtaineil  by  uiuliie  infci^ 

he  testator  while  lie  w;>!iikil» 

erstamling  the  etl'ect  if  thti 

3  making  of  his  iivuliirty. 

jenetiteaby  suck  \vills«v:ta 

signing  it  the  tustatur  w^ui 

ami  unilerstood  iierla'tly»:,il 

lilst  the  meilieal  attdnlaiit;  - 

te  he  was  in  an  alnicstoi 

been  rapiiUy  bceoniingsoM 

^■,  ami  that  fiuni  tlie  hrsU 

s  ''■".•nil  was  not  in  siuli>uM 

ny  enitinuousactidu.   W 

•cumstances,  refused  t"  il.oi 

as  his  will :  but  ooiisukrJ^S 

.'act  of  the  widow  haviiii!fl| 

jgh  not  sufficient  to  m» 

lis    impeaehing    it-tlit  'ft 

it  were  justitiedin!itu« 


:^'::5  the  estate, 
.39. 


them,  as  well  as  the  widow,  their 
WilMii  V.   Wilnoii,  22 


Tl  •  decree  setting  aside  the  will  was  affirmed 
hearinu  exoeiit  as  to  costs.     In  this  respect 
f  ";,,„rt  vaned  the  decree  by  refusing  the  de- 
The  court  has  jurisdiction 


(b)  Other  CnKin. 


A  person  having  a  power  of  attorney  to  sell 

certain  lands,  entered  into  possession  after  the 

death  of  the  owner,  with  an  intention  to  acijuire 

the  title,  and  died  in  possession,  but  before  his 

rt  vaned  me  ueerec   ipj  ici  110111(5  vnt  >iu-    possession  had  ripened  into  a  title  :   -Held,   that 

""T'ts  tli'eir  eosts.     The  court  has  jurisdiction    he  had  such  an  interest  as  passed  under  a  general 

T  ile  a  will  as  liaving  been  executed  under  !  devise  in  liis  will.     Held  also,  that  tlie  devisees 

"*'    T  int'tiieuee,  or  when  the  testator  was  not  |  were  entitled  to  claim  the  jiroperty  in  eiiuity, 

''  '  '"         '     '    "'      '..'>•        -  >      '1   gone 

iriKise 


3   llVm^  may  '"'  Dn'ktd  or  Bci/KeatJu'd. 
iiintmu'Hto  Bfiitienth  Projierti/,  not  to  Alter 
' '      H'l'/Z-s  ur  to  Carry  Out  Willa. 

Tlic  defenilant  gave  to  the  plaintiff  a  bond 
maitiimed  nut  to  alter  his  will,  by  which,  as 
icitcl  in  tlie  blind,  he  liad  devised  to  the  plain- 
land.  He  afterwards  sold  and  con- 
'vcil  the  land  t"  ""^  ^'-  '• — Held,  that  the 
Viitiim  was  lirokeii.  McCormitk  v.  McUae, 
\^.  B.  187. 

iThiiiwneriif  the  property  may  make  a  repre- 

atiii"  in  resiieet  of  giving  tlie  same  so  as  to 

111  a  lontraet  sutheient  to  bind  him  to  carry  it 

;ilthiiui'li  the  representation  is,  that  the  pro- 

V  is  tuTie  given  by  a  revocable  instrument  ; 

Lithe  more  so,  if  in  eonseijucnce  of  the  repre- 

(taliiiii  the  iieisiiii  to  whom  it  is  made  changes 

loniilitioii.     Where  therefore  a  father  wrote 

\Yv  soil  .stating  that  he  had  devised  to  liim 

ttaiu  liortions  of  his  real  estate,  .and  expressed 

f,)).  the  son  to  leave  his  then  residence 

i  Settle  ke.siile  the  father,  and  that  if  he  did 

would  leave  the   land  to  the  son  at  his 

»tli,  and  his  sou  acting  uiion  this,  left  his  re- 

Itiiie  and  went  to  live  lieside   his  father  : — 

il,  that  from  that  ':inie  the  will  was  no  longer 

ftdile.   /';/;</.-•((/'/  v.  Fitzijirald,  20  Chy,  410. 

k  owner  of  land,  by  a  letter  written  to  his 
kr,  directed  that  she  should  have  tlie  power 
((is|"ise  of  his  property,  and  slie  by  her  will 


See  Dor  d. 
9.Q.  B.  !»,  p. 


McOillls  ft  ill.  v.  McCi'illirrcy  1 
4120. 


4.   K.ri  rntion. 

[Sve  li.  S.  O.  ,:  lilt!,  s.".  IJ-l'J.] 

(a)    WitiKMcn  to. 

C.  S.  V.  C.  c.  82,  s.  13,  does  not  rejieal  but 
merely  extends  the  .Statute  of  frauds  as  to  the 
execution  of  wills  ;  and  a  will  subscribed  by  the 
witnesses  in  accordance  with  either  act,  is 
sufficiently  attested :  -Held,  therefore,  that  a 
will  suliscribed  by  two  witnesses,  in  the  presence 
of  the  testator,  though  not  of  each  other,  was 
well  executed.  Held,  also,  that  although  there 
wasno  jiositivc  evidence  that  one  of  the  witnesses, 
who  was  dead,  had  subscribed  in  presence  of  the 
testator,  tiie  circumstances  attending  the  exe- 
cution of  the  will,  and  the  fact  of  possession 
having  for  sixteen  years  gone  along  with  it, 
would  warrant  the  inference  that  tlie  witness 
had  so  signed.  Crdir/'onl  \:  Curraijh  it  al.,  15 
C  V.  iV).  See  per  Draper,  C.  J.,  111  Ryan  v. 
Deri' re II j\  20  Q.  K.,  at  p.  107. 

In  ejectment  the  plaintifT  claimed  under  the 
heir-at-law  of  d.  !>.,  defendant  under  .1,  D.'s 
•will,  liy  which  the  land  in  question  was  devised 
to  defendant,  with  a  devise  over  to  anotlier  son 
if  he  died  liefore  twenty-live,  and  similar  devises 
over  if  tiiat  and  other  devisees  named  died  be- 
fore that  c^iiL,  his  son  John  being  tlie  last  named; 

ich  of 
ree 
had 


^Kiseof  his  nioperty,  and  slie  by  licr  will  ,  "''^  "',"*"  "6^-  "'"  '"'"  """"  '"-'"H  "-"^  ..vo.  1..11... 
l\  iiortions  tlierof  to  some,  to  the  exclusion  j  '!'*  ^;l.i;''-'ver  got  the  property  was  to  pay  each 
hers  of  her  children.  Before  reading  this  1  "'^  cliildren  t,),  I  here  were  the  names  of  th 
,  the  e.xeeutors  named  therein  called  her  j '^"'^''f"!«  "itnc'sses,  .lohu  and  M.,  who  1 
ul  heirs  together,  and  suggested  that  they  '"'"■'■":'\ '""^  "'  7'''  t'^stator  s  daugiiters,  being 
ilil  si.'ii  an  agreement  to  submit  to  and  i  *""""' .tV*-''"  '  'I'l'i  tlie  will  was  registered  on  a 
:soe  in  the  iJiovisions  of  such  will,  and  1  "lemonal  signed  by  John  as  one  ot  the  devisees. 


ich  they  did  sign  :— Held,  that  this  being  in 

kiiatureof  a  family  agreement  or  settlement, 

Ipartiestn  it  were  bound  thereby,  and  would 

(impelled  to  carry  out  the  provisions  of  the 

due  of  the  parties  executing  tli's  agreu- 

was,  to  the  knowledge  of  all  interested, 

ler  age  at  the  time  of  the  agreement : — Held, 

nsffer  to  a  bill  by  the  infant  after  attaining 

Btyone,  against  parties  who  had   obtained 

leiielits  of  the  will  intended  for  thein,  not 

lataniliiig  the  want  of  mutuality  at  the  time 

'he  agix>emeiit.     Mdvilk  v.    StraUierm;    2() 

i5'2. 

Domhhon  v.  Domdihon,  12  Chy.  431,  p. 
*,  also,  Black  v.  Black,  2  E.  &  A.  419. 


The  jury,  however,  found  that  John  was  not  in 
fact  an  attesting  witness  :  — Hehl,  that  this  find- 
ing was  wrong,  upon  the  evidence  set  out  in  the 
case  ;  and  that  it  should  have  been  shewn 
whether  testator's  title  was  registered,  for  other- 
wise registrati(ni  of  the  will,  under  the  (J.  S.  U. 
C  c.  8!),  would  be  nnnecessary.  A  new  trial 
was  therefore  ordered.  If  John  was  an  attesting 
witness,  then,  under  25  (ieo.  II.  c.  (i,  the  ilevise 
to  him  was  void,  and  the  registry  on  a  memorial 
signed  by  him  as  devisee  was  ineffectual.  If  ho 
was  not,  then  of  the  two  remaining  witnesses 
M.  was  disqualified,  for  the  devise  to  his  wife  of 
a  leeacy  was  not  avoided  by  25  (ieo.  II.,  and  it 
maae  him  not  a  creilible  w-itness  within  the 
Statute  of  Frauds.  C.  S.  U.  C.  c.  82,  s.  13, 
which  allows  wills  to  be  attested  by  two  instead 
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of  three  witnesses,  chnnges  the  muiiber  only,  not 
the  chixracter  ;  they  nnist  still  be  credible  wit- 
nesses. Senible,  therefore,  in  either  case,  if  the 
■will  renuired  registration  the  plaintiff  would  be 
entitled  to  recover.  Jtijan  v.  Devereuje,  26  Q.  B. 
100. 

Held,  the  court  Ijeing  left  to  draw  inferences  of 
fact,  that  u^)on  the  evidence  set  out  in  this  case, 
it  must  be  niferred  that  the  tlevisee,  whose  name 
was  subscribed  as  a  witUess,  did  see  the  testa- 
tor sign,  althongli  lie  swore  that  he  thought  he 
did  not,  and  that  he  subscribed  in  his  presence. 
Little  V.  Aihiitiii  et  al.,  28  (J.  B.  337. 

Where  the  devisee  witnesses  the  will,  the  de- 
vise to  him  is  void,  althougli  there  are  two  other 
witnesses  ;  and  the  will  would  therefore  have 
been  sulKciently  attested  without  him.     lb. 

A  devise  l)y  a  testatrix,  who  died  in  18()0,  to  a 
married  woman,  M'hose  liusband  was  one  of  the 
two  witnesses  to  the  execution  of  the  will  :• — 
Held,  void,  notwithstanding  the  provisions  of 
the  Evidence  Actof  ISiVi,  Hi  Vict.  c.  19.  Craw- 
ford v.  Jioyd,  22  Chy.  398. 

See  Jn  re  Snider,  5  L.  J.  N.  S.  101,  p.  4060. 


(b)  Codicil. 

A.  made  his  will  in  1843,  and  in  1846,  added 
a  codicil,  merely  appointing  a  new  executor  "of 
his  said  will,"  as  written  above  : — Hehl,  that  the 
cotlicil  was  a  contirniation  not  a  revocation  of 
the  will,  which  must  l)e  consideretl  as  made  and 
executed  in  1843.  Dot;  Bahr  v.  Clark;  7  Q. 
B.  44. 

See  Doe  Dickwii  v.  OrosK,  9  Q.  B.  580,  p.  4066  ; 
Wriyht  vt  lu:  v.   U'rii/fit,  16  y.  B.  184,  p.  4077. 


6.  Revocation,  Cancellation,  and  Alteration, 

[SeeN.  S.  O.  c.  100,  tin.  JO-^S.] 

(a)  liy  Dealini/  irifli  the  Property  Devised. 

[See  B.  S.  0.  c.  100,  ».  :?S.] 

A.  devised  to  B.,  his  son.  a  certain  parcel  of 
land  not  less  than  sixty  acres,  nor  to  exceed  100, 
bounded,  &c.,  giving  a  description  not  suffi- 
ciently precise  to  mark  out  any  certain  piece  of 
land.  By  a  deed  some  years  afterwards,  for  a 
consideration  of  .tTiO,  he  bargained  and  sold  to 
B.  eighty  acres  of  the  same  lots  of  land  under 
a  descriptiou  which  would  include  at  least  sixty 
acres  of  that  which  had  been  devised  to  B.  : — 
Held,  tjist  the  deed  revoked  the  devise  to  B. , 
who  could  holil  only  what  the  deed  covered. 
Doe  d.  Marsh  v.  Scarlxiroti'jh,  5  Q.  B.  499. 

One  vS.  died  in  1867,  leaving  his  next  of  kin, 
who,  believing  that  S.  <lied  intestate,  obtained 
administration.  G.  afterwards  found  an  agree- 
ment and  will  under  seal  of  S.  in  the  same 
paper,  in  the  possession  of  F.,  the  only  witness 
to  the  execution.     By  it  S.  agreed  to  convey 

rrt  of  a  lot  of  land  to  G.  on  certain  conditions, 
owned  at  the  date  of  the  paper  the  other  half 
of  the  same  lot,  and  also  tome  personalty.  By 
this  paper,  in  case  the  conditions  were  performed, 
S.  devised  all  his  real  and  personal  estate  to  G. 
and  his  heirs.  Some  years  after  the  date  of  the 
paper,  S.  conveyed  the  other  half  of  the  lot  to 


i\ir.!; 


I3a«l 


G.,  and  took  a  mortgage  for  ji.irt  nf  tK. 
moneyj: — Hehl,  that  this  paper  w  a.H  a  will 
a  deed,  and  therefore  not  ruvncaliii.  j"''''"'! 
though  the  subsequent  convi'vanc,.  l,  I 
reconveyance  by  mortgage  t"  S.  miL-li'tr'.'.^'i!^! 
pro  tanto  the  will  relating  to  t\w  iialtvJ  ' 
would  not  as  to  the  personalty.  Hell  't" 
that  it  was  a  good  will  of  tin;  'inisouultv  ' 
withstanding  it  devised  real  i'.-<tate  aiiiii,"i' " ' 
witness  to  its  execution.  Hfll,  also  tj" }  "' 
letters  of  administration  must  Ih'Ihhiu'Ii''  ., 
cancelled,  and  the   paper  ailmittiil  to|in!l""l 


In   re    Snider, 
Sherwood. 


L.    J.    N. 


•'^-    101. -(• 


A  testator  devised  200  acres  tn  (mo  nf  I,,,,,, 
a  minor,  and  the  remainder  (KKI  atus  tu    '^ 
tor's  wife.     The  husljand  mid  wife  aftitu  ni 
agreed  to  live  apart ;  that  Iilt  UlO  aia-s  sh.T 
be  given  to  her  at  once  ;  and  that,  in 
ation  of  this,  she  should  rcloasu  liunlcmiriutlu 
rest  of  his  land.     To   etlect   tliis  u\\wq\,   \!a 
joined  in  a  deed  of  the  300  aciws  td  a  tiiht'j 
the  trustee  conveyed  to  the  witf  lur 'lO()a  "I 
and  declared  that  he  lield  the  nut  in  tninu 
convey  as  the  grantor  should  aiiiKjint  :-Hti 
that  the  deed  operated  as  a  rtvcicatioii  of  t 
will  in  e(iuity,  as  well  as  at  law.    U,iMh.«,h 
Knott,   15  Chy.  34.  ' 

A  testator  devised  all  his  estate,  real  aiulr 
sonal,  to  his  wife.     He  was  the  Icsstv,  «4j 
right  of  purchase,  of  certain  lands  cui  whid 
afterwards  paid  tlie  balance  of  inircliast  hiod^ 
and  oljtained  a  conveyance  tlieivcif  i-Hil,!,] 
the  subsenuent  accjuisitiou  of  the  feewiisiioti 
revocation^  of  the  devise,  and  that  tin.'  in.!/.< 
was   beneficially    entitle<l  to   the  land  s 
chased  ;  but  that  the  legal  estate  tlieriiii  ] 
passed  to  the  heirs-at-la\v.     Shifliu,-  v  //,•„, 
17  Chy.  333. 

A  testator  devised  his  real  estate  ami  iiei^m 
property  to  two  persons.  Afterwards  l.t  at 
tracted  to  sell  a  portion  of  the  real  est;ited 
the  contract  was  never  carried  diit,  ami,  a!« 
his  decease  in  October,  1862,  the  jiartiej  i 
terested  under  the  contract  agreed  to  rt-sciiitli 
same,  which  was  done  aoeordingly  ;~Htlil,iin 
the  contract  operateil  in  eijuity  lis  a  nvnatx 
of  the  will  as  regarded  the  lieiietieial  iuttresti 
the  real  estate  ;  that  the  interest  in  the  ontn 
passed  to  the  legatees  under  the  residiiarvi 
that  the  devisees  being  also  lef,'atees  nf  tlie  i 


'.  Ian.!, 


.111(1  m 


sonal  estate  were  entitled  to  the  i 

it  did  not  go  to  the  heirs-atlaw,    An*  v.  ft^j 

20  Chy.  203. 


(b)  By  Alteration,  Cancellation,  tt'. 

In  ejectment,  where  the  jury  foundtliatai 
had  been  revoked  by  burning  it  and  tlieeieo 
tion  of  a  subsequent  deed,  upon  very  com 
evidence,  the  weight  of  which  in  trie  npiiiioii  I 
the  judge  who  tried  the  cause  was  ag.iui!t  tl 
finding,  the  court  refuse<l  a  new  trial  i*<  { 
Magher  v.  Chishohn ,  Dri^  216. 

Where  A.,  meaning  to  make  a  new  will, 
having  the  draft  with  hiin  for  that  iniriwe.c 
celled  the  first  will,  not  by  obliteriitionsi ' 
terations,  but  by  tearing  ntf  his  iianie  i 
seal,  and  then  died  suddenly  kfnre  esenti 
the  other  will :— Held,  that  A.  dieil  iiitwaH 
Held,  also,  that  the  heir  at  law  fiiidiiii;  sncy 


;gnge  for  part  of  tlit  |,„m 

tthispai)tr\v;i,sa\villan,l-, 
foro   not  revdcalile,  \^m'^i 
^ueiit   eonvfvnik'e  U,  (; 

nortgage  t(,'s.  nm.!,trevoU 
elatmg  to  tin.  rfaltv-vet 3 
he   iwrsoiialty.     HeM,  'ji^i.W.estion 
will  of  tlu:  l.fm,naltv,„otKim«Q'B' 
namX  real  t state  aii,l  „nlv , 
ciitioii.     HiO  1,  alsH,  that  i 
ration  must  lu'liroiightmami 

paper  iuliuitted  tu  i,r„l«, 
L.    J.    ^.   S.    101. _(■  , 
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!il  200  .'Vfri-'stdiinedfliiaji.^ 
emaindur  (HHI  aens  tuiMu 
lusbaiul  1111(1  wifu  after«ii,„ 
t;  that  her  UlO  iiens  sbml 

once  ;  and  that,  in  .jHii^Klt;] 
houlil  release  lierdoweriiitki 

To  etleet  tliis  (ilijtct,  l.,tj 
of  the  300  acres  td  a  tnL.„ 
etl  to  the  wife  her  100  acr, 
,  he  held  tlie  rest  iutmtt 
vntor  should  ainioiut  ;--Htl(i 
ijrated  as  a  revijoaticm  uf  tij 
ivell  as  at  law.    Uiiiiiht 

led  all  his  estate,  real  ainlp 
!.     He  was  tile  lessee,  \\itli| 
of  certain  laiuls  (Hi  which  li 
le  lialance  of  imreliase  iiim3 
uveyance  tlicivof :  --HeU.tlu 
Kjuisition  of  the  fee\v:isii 
devise,  aii<l  that  tiie  Til,^ 
entitled  to   the  land 
the  legal  estate  therein 'l 
ira-at-law.     Sinrla',,'  v.  ISrM 

9ed  his  real  estate  and  jieniiii 
persons.  Afterwards  Lc  «fl 
jortion  of  the  real  estate  1 

never  earrieil  out,  am!,  alu 
•ctober,  18tW,  the  [larties  i 
e  contract  agreed  to  rtsiiiiilt 
lone  accoriliiigly  ;~-Hc'lil,ti]| 
vted  in  etjuity  as  a  reviioatj 
irded  the  lieiietieial  interest 
hat  the  interest  in  tlie  O'litn 
tees  under  the  residuary  ( 
being  also  legatees  of  the  i 

entitled  to  tlie  land,  and ' 
le  heirs-atdaw.    7i'ov<  v.  Pm 


eraliou,  CancfJhttm,  &. 

rhere  the  jury  found  that  a 
.  by  burning  it  ami  the  m 
snt  deed,  upon  very  cmifr 
gilt  of  which  ill  the  (ipiiiiot^^ 
ied  the  cause  was  against ' 
t  refused  a  new  trial,  te 
\lm,  Dra.  '21  (J. 

aning  to  make  a  new  wil  i 
with  him  for  that  imr|KW,o 
ill,  not  by  obliteratiuiisaii 
Liy  tearing  off  Im  iiaiiiei 
lied  suddenly  kfore  tm^ 
-Held,  that  A.  died  iiit«t(' 
the  heir  at  law  finding  mli 


I  cancelled,  and  the  draft  with  it,  was  not] 

I  I  upon,  ill  the  absence  of  any  imputation  of 

I  (,,  account  for  the  cancellation  of  the  old 

l' '  Oniere,  when  the  name  and  seal  of  a  tes- 

'"'i.^pJarH'to  have  been  struck  out  of  a  will, 

T  1,1  the  iiiiiiniis  cancellandi  be  still  left  as  a 

rLtion  fur  the  jury.      Dw  d.    Crmik-H  v.  Cum- 


In  the  will  the  number  of  the  lot  devised  had 
*naltere(l  from  18  to  17,  the  former  number 
,,,  been  struck  out  anil  the  latter  written 
I  .(fit     Tlie  alteration  was  in  the  same  hand- 
Kfhtiiifj  iw  the  will,  and  at  the  foot  of  the  will, 
ire  tlie  attestation  clause,  was  a  note  in  the 
me  hand,  "the  word  seventeen  being  the  true 
jiher  of  the  said  lot."     It  was  proved  that 
e  testator  owned  only  lot  17  :— Hehl.  that  the 
lintiff  was  liouiid  to  shew  that  the  alteration 
Ibeen  made  before  execution,  but  that  the 
I'  might  infer  it  from  these  circumstances  ; 
i  Semhle,  that  the  note  should  be  treated  as 
;  iif  the  will.      /Vc/(/  V.  Livimjston  et  at.,  17 
.    .  13. 

'  Section  5  of  the  Wills  Act  of  ISfiS,  which  pro- 
"es  that  no  will  shall  be  revoked  otherwise  j 
II by  "another  will  or  codicil  executed  ac- , 
lonling  to  law,  or  by  some  writinc  declaring  an  j 
htention  to  revoke  the  same,  and  executed  in  , 
e  manner  in  which  a  M-ill  is  by  law  required  to 
I  executed,"  means  a  will,    codicil   or  other ' 
liting  executed  with  the  same  formalities  as 
required  in  the  case  of  the  will  or  codicil 
ich  it  purports  to  revoke.     See  R.  S.  O.  ch. 
J  3  '2:2.      Ill   I'f  Trmts  vf    Will  of  Anne 
Win',  20  Chv.  389. 

;  Where  a  testatrix,  having  duly  made  and  pub- 
bhed  her  will,  subsefiuently  executed  a  testa- 
mentary paper,  not,  however,  so  as  to  pass  real ' 
Itote ;— Held,  that  the  disposition  of  personalty  | 
iile  therehy  was  substituted  for  the  disposition 
tik  nf  it  by  the  will,  but  the  disposition  made 
1  realty  by  the  will  was  not  affected.    Ih. 

;  Held,  under  32  Vict.  c.  8,  (1)  That  a  will  is 
t  revoked  liy  destruction  by  the  direction  of 
i  testator,  unless  the  destruction  take  place  in 
jiresence.  (2)  The  birth  of  a  child  alter  the 
king  of  a  will  does  not  revoke  the  will.  lie 
Vij,  6  P.  R.  272.— Proudfoot. 

[  Any  .alteration  or  revocation  made  in  or  of  tlie 
lovisionsof  a  will  after  1st  January,  1874,  to 
effectual,  must  be  attested  in  the  same 
Bnner  as  a  will  requires  to  be  attested  ;  and 
lut  nutwithstanding  the  -will  was  made  anterior 
Bthat  date.  Smith  v.  .Veriam  et  al,  25  Chy.  383. 


6.  Domttio  Mortia  Caund. 

:  A.  agreed  with  B.  to  work  a  mill  on  shares — 
,  who  owned  the  mill,  to  have  two-thirds  and 

|,  who  worked  it,  one-third  of  the  toll.  After 
Bie  years,  B.  was  taken  dangerously  ill,  and 
but  an  hour  before  his  death  sent  for  A.  and 
111  him  ihaving  first  retjuested  those  about  him 
I  leave  the  room)  that  there  was  about  300 
ilielsof  toll  wheat  in  the  mill  undivided,  100 
I  which  under  the  agreement  would  be  his, 
['a;  that  as  he,  B.,  owed  him.  A.,  for  money 
It,  he  begged  be  would  accept  this  100  bushels, 
^  also  a  promissory  note,  which  he  sent  for  and 
pided  him,    Witnesses  who  overheard  part  of 


the  conversation  swore  to  the  100  bushels  and 
the  note  Ijeing  given  by  B.,  not  as  a  gift,  but, 
I  as  they  heard  B.  say,  in  payment  of  a  debt  :^ 
'  Held,  in  trover  by  B. 's  administratrix  to  recover 
from  A.  the  wheat  and  note,  that  upon  these 
facts  the  (luestion  of  delivery  as  upon  a  donatio 
mortis  causfl  did  not  arise,  the  transaction  being 
nothing  more  than  an  ordinary  sale,  for  a  valu- 
able consideration  ;  and  that  if  it  had,  the  wheat 
being  already  in  A.'s  own  mill,  no  further  de- 
livery could  be  required.  Jiitltih  v.  Link;  5  Q. 
B.  M.-). 

Plaintiff's  wife  held  a  b.aiik  deposit  receipt 
for  ^1,000.  Shortly  before  her  death  she  direc- 
ted the  trunk  containing  this  receipt  to  bo  sent 
for,  or  sent  for  it  herself,  at  the  s.ame  time  ex- 
pressing her  intention  of  giving  the  receipt  to 
the  wife  of  defendant,  and  also  delivering  to  her 
the  key  of  the  trunk.  The  trunk  did  not,  how- 
ever, arrive  until  after  her  death  :— Hehl,  assum- 
ing that  the  plaintiff's  wife  eouhl  dispose  of  the 
money  as  if  she  were  sole,  that  the  instrument, 
not  having  been  actually  delivered  by  the  donor 
before  her  death,  did  not  pass  to  the  defendant's 
wife  as  a  donatio  mortis  causA.  Held,  also,  that 
even  if  there  had  been  an  actual  gift  of  the  <le- 
posit  receipt,  with  the  intention  of  passing  the 
money  mentioned  in  it,  as  a  gift  inter  vivos,  and 
it  had  been  accepted,  though  there  was  no  actual 
delivery,  the  gift,  being  a  mere  chose  in  action, 
would  not  pass  as  a  gift  inter  vivos.  McCabe  v. 
Robertson  etat.,  18  C.  P.  471. 

B.,  who  died  in  1874,  had  made  a  will  in  which 
there  was  a  devise  to  the  plaintiff,  his  illegitimate 
daughter  ;  but  this  having  given  offence  to  his 
family  ho  destroyed  it  and  maile  another,  .and  at 
the  same  time  signed  a  promissory  note,  ])ayable 
to  the  jiLaintiff,  iov  ?2,0(X).  He  placed  this  note 
in  a  pocket  book,  wliei  j  it  remained  till  after  his 
death,  but  shortly  before  his  death  he  shewed 
it  to  a  witness,  and  said  it  was  to  be  paid  after 
his  de.ath,  .and  then  h.anded  it  with  the  pocket 
book  to  the  witness,  but  afterwards  took  them 
back.  He  told  this  witness  that  he  would  talk 
more  about  it  to  her  another  time,  and  asked 
her  to  tell  P.,  his  legitimate  daughter  and  hia 
executrix,  that  he  had  shewn  the  witness  the 
note,  which  the  witness  did,  and  told  the  testa- 
tor that  she  h.ad  done  so.  It  was  proved  also 
that  he  said  he  had  made  provision  for  the  plain- 
tiff: — Held,  that  the  plaintiff  could  not  recover, 
for  the  note  could  not  be  claimed  by  her  either 
as  a  donatio  mortis  c.ausil  or  as  a  gift  inter  vivos, 
there  having  been  no  delivery  of  it  by  the  testa- 
tor. Quipre,  whether  such  a  note  m.aj',  by  man- 
ual delivery,  be  the  subject  of  a  gift.  Rupert  et 
al.  V.  John-iton  et  al.,  40  Q.  B.  11. 

The  holder  of  a  mortgage  security,  while 
labouring  imder  an  attack  of  sickness,  of  which 
he  subsequently  died,  endorsed  on  the  indenture 
a  memorandum  assigning  the  same  to  his  wife 
for  the  benefit  of  herself  and  his  children,  which 
he  signed,  but  did  not  seal,  although  the  memo- 
randum expressed  it  to  be  under  seal  :-  -Held, 
that  the  wire  took  no  interest  under  such  assign- 
ment, either  as  a  gift  inter  vivos  or  as  a  donatio 
mortis  cansH  ;  and  a  bill  filed  by  her  to  compel 
the  executors  to  execute  a  formal  assignment  of 
the  mortgage  was  dismissed  with  costs.  Tiffany 
V.  Clarke,  6  Chy.  474. 

A  testator,  having  agreed  to  sell  part  of  his 
real    estate,  had  taken  the  vendee's  note  for 
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flKK),  being  the  interest  accrued  due  on  the  pur- 
chase money.  This  note  and  the  papers  relating 
to  the  sale  the  testator  had  been  frequently 
heard  to  say  he  intended  to  give  to  liis  son,  who 
was  named  as  an  executor  of  his  will.  Shortly 
before  his  death,  and  in  anticipation  of  it,  he 
desired  the  case  containing  his  papers  to  be 
t)rought  to  him,  and  fi'oni  them  directed  certain 
notes  to  be  selected,  and  delivered  them  to  his 
wife  for  her  own  use  ;  the  rest  of  the  papers, 
including  the  note  for  §1)00,  and  the  papers  re- 
lating to  the  sale,  together  with  several  notes 
and  documents  including  his  will,  testator 
handed  to  his  son,  with  a  direction  that  if  he 
recovered  they  were  to  be  brought  back  ;  but  in 
the  event  of  his  death  then  tnat  ho  (the  son) 
should  keep  them  : — Held,  not  a  good  donatio 
mortis  causA  of  any  of  the  securities.  Blain  v. 
Ttrryhtrrii,  9  Chy.  286. 


ii.  con.structiox  and  interpretation  ok 
Wills. 

1.  Description  of  Gift. 

(a)  After  Aajuired  Edale. 

[Sec  R.  S.  0.  c.  lOti,  .M.  3,  10.  26] 

P.  by  his  will,  dated  29th  March,  1847,  after 
giving  several  legacies,  devised  in  fee  to  the 
plaintiff,  wlio  was  also  one  of  his  heirs  at  law, 
the  rest  and  residue  of  his  estate  both  real  and 
personal.  Per  Draper,  C.  J.  A.,  and  M'ilson, 
J. — Land  acquired  after  the  date  of  P.'s  will  did 
not  jjass  by  the  residuary  devise  to  the  plaintiff. 
Plumb  v.  Mcdainion,   32  Q.  B.  8. 

Held,  on  rehearing,  Mowat,  V.  C,  diss,  that 
a  general  devise  made  in  1859  of  all  the  testa- 
tor 3  real  and  personal  estate,  did  not  carry  the 
after  acquired  real  estate.  Whatvleyv.  Whutvley, 
14  Chy.  430;  13  Chy.  43(). 

Held,  on  rehearing  (afKrming  the  decree  re- 
ported 22  Chy.  207)  that  although  a  will  coming 
under  the  32  Vict.  c.  8,  O.,  speaks  from  the 
death  of  the  testator,  and  so  would  carry 
after-acquired  lands,  yet  where  a  testator  de- 
vised to  his  wife  all  the  remainder  of  his  real 
estate,  and  then  proceeded  to  enumerate  the 
lands  comprised  m  such  remainder,  after-ac- 
quired lauds  did  not  pass  as  part  of  the  residue. 
Crombk  V.  Cuuper,  24  Chy.  470. 

See  Laidluw  v.  Jackes,  22  Chy.  171,  p.  4073. 


to 


(b)  Personal  Property. 

A  testator,  after  making  sundry  devises  and 
bequests,  proceeded:  "Ami  I  further  leave  to 
my  son  (i.,  all  my  plate  and  plated  goods,  books, 
and  pictures,  together  with  all  accounts,  papers, 
and  personal  effects  that  may  be  in  my  posses- 
sion at  the  time  of  my  death,  always  excepting 
household  furniture,  teds,  bedding,  and  linen, 
and  these  I  leave  to  my  daughters,  (naming 
them)  to  be  divided  share  and  share  alike  ;  *  * 
and  I  further  leave,  give,  and  bequeath  all  my 
horses,  cattle,  cows,  sheep,  and  farming  imple- 
ment3  to  my  two  daughters,  being  those  already 
named  ; — Held,  that  the  bequests  to  the  son  and 
daughters  were  specific  ;  and  that  the  residue, 
if  any,  was  not  disposed  of.  McK'uld  v.  Brown, 
5  Chy.  633. 


I) 


A  testator,  after  bequeathing  an  aiinnitv 
s  wife,  proceeded:  "I  also  givu  ftiul henuHl!' 
my  said  wife  all  my  househuM  h,^.J^ 
ods,  and  cliattcls,  of  what  nature  or  tj^,! " 
ever,  and  wheresoever  situate;  to  Lavc  aii  1*^ 
hold  to  her,  my  said  wife,  her  lairs  .iml  ^.^  ^' 
for  ever  ;"  and  in  subsecjuent  clausw  ilevS!i 
real  projjerty  to  different  persons,  luul  (,,|.,i;j 
ent  estates,  and  beipieathed  aniuiitiegt„,lij" 
ent  persons,  charging  them  on  hii  tstin,  1;^!' ' 
ally;  and  disposed  of  his  residuarv  rwii  a  1 
personal  estate  :— Held,  that  tlunigh  tlie  1° 
quest  to  the  wife  was  comprehensive  tniiuuht 
pass  the  whole  of  testator's  persmiiil  tstat«;"imil 
not  inconsistent  with  the  gift  to  her  of  an  Jii 
nuity  ;  yet,  the  subsequent  be(|Uest8  rtstrict^i 
the  application  of  the  becpiest  tn  wrsdinliv 
ejusdem  generis  with  the  otlier  imiMrtv  1 ' 
queathed  to  her  ;  and  the  resiihiary  beiiiieit!' 
personalty  having  failed  through  mioertaiiiUu 
to  the  objects  of  testator's  bounty  :  Helil  thit 
the  wife  was  not  entitled  to  it  umler  tlie  won^ 
of  the  be(iuest  to  her.  DavUliimi  \ .  lS,j„mi_r 
Chy.  1. 

"To  R.  O.  K.  I  give  my  carpet, l)iani;ets,M,l 
whatever  else  I  may  have  at  his  house  ; "— HeUl 
that  mortgages  and  a  bank  de])osit  reeeijit,  vM 
were   in   the  house,  ;did    not    piws,    s'uiiil, , 
KnUjht,  18  Chy.  492. 

The    bequest  of  a  testator's  chattels,  wldl 
unrestricted   either  expressly  or  liy  the  oniueitl 
of  the  will,  covei-s  all  the  persomxi  estate  ; ! 
where  a  testator,  after  directing  liis  execiitirs'il 
pay  all  his  just  debts  and  funeral  exiu'iis.«i,5t| 
of  his   personal    pro^jerty,    beiiueatheil  nl!  hjl 
chattel  property  to  his  son,  and  tlieii  mak' sm. 
dry  pecuniary  bequests  payable  cmt  n!hiji«.| 
sonal    property,    and    it    appeiired   that 
deducting  the  chattels,  i.  e.,  furniture,  fiminjl 
implements,  and  movable  goods  of  a  hkeiiit^f 
paying  .all  the  debts  and  sati-sfyiiig  the  ie^MCi^i 
there  still  remained  a  balance  of  pursnnal  (<tat«;| 
— Held,  that  as  to  such  balaucu  there  w.ii  u| 
,  intestacy.     Peterson  v.  A"*  /•)•,  2.")  T'hy.  .■s:(. 
]      The  testator  directed  all  his  just  ilebuic,! 
;  to  be  pjvid ;  and  devised  and  l)e(iueath  to  b^l 
}  wife  for  life,  nis  real  estate,  and  his  "ImusikoHl 
!  furniture,  pl.ate,  linen,  and  chinii."    After  L 
J  decease,  he  gave  the  proceeils  of  the  sale  uf  t^| 
'  land,  and  also  all  and  singular  the  resiiiueufL 
personal  estate  that  might  be  in  her  ]i(issesjioi| 
at  the  time  of  her  decease,  to  iither  ]iartits:-| 
Held,  that  there  was  an  intestacy  as  to  all  tlie| 
personalty  not  specifically  be(iueathe(l  h'M 
wife.     Holmes  v.   Wolfe,  26  Cliy.  'JiS, 


(c)  EMate. 

Testator  describing  himself  as  "  uf  the  tiia-l 
ship  of  S.,  south  half  of  lot  24,  tenth  cncts-l 
sion,"  devised  as  follows  :  "  .all  of  my  eit4te,| 
goods  and  ch.attels,  I  give  and  l)U(|ueafli  to  mjj 
dear  and  beloved  wife,  whom  I  ai)iioiiit  aJe  af 
ecutrix,"  &c.  : — Held,  that  tlio  word  estitej 
clearly  passed  testator's  land,  notwithstunlujl 
its  connexion  with  the  personalty.  JAriii^i.f 
McCahe,  22  (j.  B.  378. 


(d)  Mortgage  Properlij. 

After  a  bequest   by  a  mortgagee  of  seveni  j 
legacies,  the  will  proceeded,— "the above  m-\ 


betiueathing  nn  anmiitv  to  | 
"lalso  giviJumlWduatj, 
11  my  housuhdlil  {„„;,, 
of  what  nature  ur  kind  ^ 
ver  situate  ;  to  have  anilv,  I 
[  wife,  lier  huirs  m\  mm, 
8ub8U(|Uelit   clausei!  iltviji,!  I 
erent  persons,  ami  inrdifct- 
lueathecl   iiuuiiitiis  ti  iliiftt. 
ij^f  them  on  W\n  estiitc  jitner- 
of    his  resiihiiiry  real  and 
HeUl,   that  tlumgh  the  I*. 
ras  comprehensive  tinmtlitd  | 
Bstator's  personiil  estate' and 
itli  the  gift  toiler,,)- ;^),„  1 
bsetjuent  l)C(|uesta  restriot^il 
the   beqnest  to  iiersiimhTJ 
rith  the   other  imipcrty  l*.' 
iiul  the  resiiluarybeiiueitoil 
failed  through  uncertainty  u  I 
stator's  bounty  :    Held,  ihul 
ntitled  to  it  luider  the  woni  I 
ler.     Davidson  v.  llijamr,  rI 

give  my  carpet,  lilanketa.atdl 
ly  liaveat  his  liouse:"-Helii,[ 
L  a  bank  dejMisit  reeeijit,  wbi  I 
IB,  ;did  not  pass.  Smith  v.  f 
)2. 

t  a  testator's  chattels,  Midi 
r  expressly  or  by  the  ciinifit| 
all  the  personal  estate  ;  IjJ 
ifier  directing  liis  cxenit'intnl 
ebts  and  funeral  exi)eiisesfjit| 
)rouerty,    bo(|Ueatlieil  all  tii| 
n  his  son,  and  then  nia'li'sm.r 
[uests  payable  out  nf  hijw] 
and    it    appeared  that  a:tf 
attels,  i.  e. ,  furniture,  i.irmiijl 
novable  goods  of  a  like  \\.mi\ 
ts  and  satisfying  tlie  le;'ic;«.| 
;(l  a  balance  of  personal  istits;! 
o  such  balance  there  w,is  u| 
on  V.  Ken;  2.'>  f'hy.  .'S;!, 
■eeted  all  his  just  delits  Sc. 
devised  and  benueath  to  la 
lal  estate,  and  his  "  liniistb'i 
inen,  and  china."    AftiTta 
he  proceeds  of  the  .sale  ni  llt| 
and  singular  the  residue  (lil 
at  might  be  in  her  ixisstssial 
r  decease,  to  other  iiartid:-! 
was  an  intestacy  as  to  ,ill  tbei 
lecifically   bcciueathed  t.itill 
Wolfi,  20  Chy.  -lis. 


(c)  EMate. 

bing  himself  as  "of  the  t""i-| 
half  of  lot  "24,  tenth  iMDca-l 
follows  :    "all  "f  mycsute,! 
I  give  and  beiiueath  t«  ijj 
wife,  whom  I  aiiiwint  sele  (" 
Held,    tliat    the  word  esti 
jtator's  land,  not\vithst,mli 
h  the  personalty.    J/cOi'/'l 
378. 


lortijage  Propertji. 

by  a  mortgagee  of  sevenl 
proceeded, - 


'  the  above  mf| 
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,     J  waeies  to  become  due   and  payable  in 

■  or  securities  twelve  months  after  my  de- 

aiiil  each  legatee  to   be   entitled   to  the 

T'staii'l  protits  on  their  respective  legacies 

I  the  tiu.e  of  my  decease.      Lastly.   1  give 

leiiHcath  to  my  two  nephews  A.  and  B.  the 

J,lue  lui'l  remainder  of  my  property,  real  and 

"'    .J  after  paying  the  above  named  legacies, 

!bclli'vidc(l  eiiually  among  them,  share  and 

alike  "  :— Hchl,  to  vest  the  mortgage  estate 

*be  nei>licw3.  the  devisees.     Due  lldlhvdl  v. 

u;,,7/,  6  0.  S.  '241. 

Held  that  the  defendants,  executors  under 
k  will  of  ^''  •'^•'  •It'visiug  "all  ""'l  every  the 
iljuft-es  and  toneinents  whatsoever,  whereof  ; 
r  wliert'iii  I  have  ov  am  entitled  to  any  estate  , 
I  freehold  or  inheritance,  by  virtue  of  any  ; 
tortL-aije  or  mortgages,  unto  and  to  the  use  of  i 
tv  executors  (the  defendants)  to  the  intent,", 
C  t(K)k  such  an  estate  as  to  make  them  liable  ' 
'  1  action  for  dower.  Lutr  v.  SiMi-ka  et  al. ,  14  | 
,  I'.  25.  I 

ill  assignment  under  seal,  annexed  to  a  mort- 
rc  stated  that  the  assignor  "  biirgaiued,  sold,  j 
liuTied,  and  transferred "    unto  the   as.signee, 
s  heirs  and  assigns,  the  annexed  mortgage, 
.allthe  right,  title,  and  interest  therein,"  of 
assiLTTi  "  t"  have  and  to  hold  the  same 
11  the  saitl,  &c.,  his  heirs  and  assigns,  to  his 
tlieir  sole  use  forever  "  : — Held,   that  the  j 
d,  which  was  the  subject  of  the  mortgage, 
not  pass  by  these  words  ;  but  Held,  that  had  j 
instrument  been  a  devise,  instead  of   a  deed 
iratin"  inter  vivos,  the  land  would  have  jiassed 
ier  the  term  "mortgage."     Anstony.  lionltoit, 
KM'.  31S. 

J  testator  be(iueathed  his  personal  estate  to 
I  executors,  in  trust  for  the  ijurposes  of  his 
Jl,  and  gave  to  them,  in  the  (|Uality  of  trustees, 
I  the  use  of  his  son  for  life,  and  after  his  death 
rtlieuse  of  his  son's  children,  "the  sum  of 
1,600,  due  tn  me  by  C. ,  and  secured  by  a  cer- 
a  mortgiige,"  &c.  : — Held,  that  this  passed 
I  principal  mortgage  money,  (£I,i)0O)  l)ut  did 
1  pass  the  interest  then  due,  or  wliich  should  i 
'  due  before  the  testator's  decease.  Held,  \ 
,  that  the  legatee  was  entitled  to  claim  more 
1  six  years'  arrears  of  interest,  the  trust  being 
jress,  and  the  Statute  of  Limitations  ther^- 
[  nut  applying  to  the  case.  Lovhxj  v.  Lorinij, 
K'liv.  374. 


(e)  Eitutts  ill  Triust. 

Hiere  a  testator  held  certain  lands  as  a 
,  to  secure  a  ilelst  due  him,  and  devised 
•  residue  of  his  property  to  his  executors,  ex- 
ji  such  parts  thereof  as  might  at  his  decease 
itested  in  him  upon  any  trusts  or  by  way  of 
^tgage,  and  then,  by  a  subsequent  devise,  all 

residue  of  his  estate,  real  and  personal,  to  J, 

,wliom  he  also  appointed  one  of  his  executors), 
Itis  heirs  absolutely  :— Held,  that  under  the 
>l  devise  the  legal  estate  in  the  property 

I  in  trust  passed  to  J.  M.  Held,  also,  that 
IM.  and  the  executors  could  by  their  deed  pass 
Itte  legal  and  eiiuitable  interest  in  the  trust 
Vfcsold.  He  Charles,  4  Chy.  Chamb.  19.— 
lO.-Boyd,  Miukr. 


(f)  Description  of  Lnud. 


1  to  settled  estates - 
ly.  167. 

|B3 


-See  Deecks  v.  Oraham, 


Where  a  testator,  after  devising  to  his  wife 
for  life  all  nis  real  estate,  stated  the  lots  of  land 
of  which  it  was  composed,  and,  amongst  others, 
the  front  half  of  a  lot  of  which  only  the  rcir  half 
Itelonged  to  liini  ; — HcM,  tiiat  the  wife  took  the 
rear  half.   J)of  d.  Titi/tor  v.  Pitn-soii,  :U).  f*.  4!)7. 

The  land  claimed  was  in  tlie  township  of  Kast 
Flamborough,  and  the  will  through  which  jdain- 
titf  elaimeu  devised  all  the  testator's  land  in 
"  Flaniborough. "  There  were  two  townships, 
called  respectively  Ea^t  and  West  Klamboroiigh, 
and  none  called  t^lamborough  ;  but  it  wivs  proved 
that  testator  owned  tliis  laml,  and  not  shewn 
that  he  had  any  other  land  in  either  Kast  or 
West  Flaniborough  :  — Held,  th;vt  this  land 
might  pass  by  the  <levise.  yicholsim  v.  Jiiirk- 
holder,  21  Q.  B.  108. 

C.  died,  leaving  a  will,  which,  after  disposing 
of  certain  real  property,  proceeded  as  follows  : 
"all  the  rest  and  residue  of  my  real  as  well  as 
personal  estate,  which  1  may  die  seised  or  pos- 
sessed of,  in  reversion,  remainder,  or  contingency, 
1  will,  devise,  and  be<iueath  unto  my  beloved 
wife  Catharine,  in  trust  to  sell  or  dispose  of  any 
part  or  \)arcel  thereof  for  the  p.ayment  of  my 
just  debts,  and  to  use  and  enjoy  in  such  a  m.anner 
as  in  her  prudence  and  discretion  will  be  most 
conducive  to  her  own  comfort  .and  that  of  her 
children  and  grand-children,  iluring  the  term  of 
her  natural  life,"  &c.  Afterwards  the  testator 
adtled  a  codicil,  referring  to  certain  land  o))taine(l 
by  him  since  the  execution  of  the  will,  and  be- 
(pieathing  the  same  as  follows  :  "I  do  now, 
therefore,  by  this  codicil,  to  this  my  last  will 
annexed,  give  and  devise  the  said  parcel  or  tract 
of  Land,  as  it  is  in  the  same  deed  and  surrender 
more  particularly  described,  to  the  same  persons, 
my  beloved  wife  and  children,  to  whom  1  have 
devLsed  all  the  rest  and  residue  of  my  real  estate 
in  my  will  hereunto  annexed,"  a<lding  the 
usual  words  of  publication  : — Held,  that  the 
codicil,  referring  expressly  to  the  will,  must 
be  looked  upon  as  forming  part  of  it  ;  and  that, 
taking  the  two  together,  the  will  might  be  con- 
strued to  include  all  the  testator's  lands  of  which 
he  should  die  seised  or  possesac<l,  and  not  only 
those  in  reversion,  remaimler  or  contingency. 
Doe  d.  Dichioii  et  lu:  v.  Gross,  9  Q.  B.  uSO. 

Testator  by  will,  after  leaving  different  lands 
to  his  wife  and  other  children,  devise<l  to  his 
daughter  Maria,  "  all  those  certain  lots  of  lands, 
being  Nos.  G,  7,  and  also  No.  8,  together  with 
the  lialf  of  No.  7,  in  the  4th  concession  in  the 
town  of  Oxford. "  He  then  devised  to  his  exe- 
cutors 800  acres  for  the  purpose  of  educating  his 
children,  and  accomplishing  building  as  might  be 
thought  necessary  ;  and  the  will  proceeded  thus: 
"I  give  and  bequeath  to  my  sou  J.  (J.  all  and  sin- 
gular residue  and  remainder  to  now  or  may  have 
at  my  decease  ..together  with  that  certain  tracts  of 
land, "  &c. ,  specifying  900  acres.  No  personal  pro- 
perty had  been  previously  mentioned.  It  was 
proved  that  the  testator  did  not  own  a  lot  num- 
bered Gin  any  concession  of  Oxford ;  or  lots  6, 7,  or 
8,  in  the  4th  ;  but  he  did  own  7  and  8  in  the  Gth, 
and  7  in  the  7th  and  8th  concessions.  The  ques- 
tion was,  whether  lot  7  in  the  8th  concession  was 
included  in  the  devise  to  Maria,  or  passed  under 
the  residuary  clause  : — Held,  that  although  it 
seemed  most  probable  that  the  testator  intended 
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to  give  to  Afaria  lot  7  in  the  flth,  7tli,  and  8th 
conceDHioiiH,  yut  the  will  could  not  be  so  road  ; 
and  that  the  lot  pnsBcd  to  J,  under  the  residuary 
devise,  which,  notwithstandinK  its  obgcurity, 
must  be  taken  to  apply  to  all  Taiida  not  before 
disposed  of.     t'omphetl  V.  (  atiijilirll,  14  Q.  B.  17. 

A  testator  devised  to  certain  uarties  "the  18 
acres,  more  or  Itss,  tliat  was  deeded  to  n»e  by  the 
late  Henry  Buchner,  senior,  reference  \mnu  had 
to  the  said  dvc<I  for  description."  A  deed  con- 
veying; that  quantity  of  land  to  the  testator  was 
}>roved,  but  he  had  sold  it  long  before  making 
lis  will.  He  held,  however,  at  the  date  of  his 
will,  about  twenty-one  acres,  under  anothev  deed 
from  one  Henry  Buck,  which  he  usually  called 
eighteen  acres,  and  which  was  the  subject  of 
dispute  in  the  action  : — Held,  that  the  devise 
was  void  for  uncertainty.  Buchner  et  al.  v. 
Biiifincr,  (J  C.  P.  314. 

A.  devised  to  defendant  "  that  100  acres  which 
he  now  occupies,  being  No.  20  only,  and  that  he 
is  not  to  occupy  or  use  that  part  or  strip  of  said 
lot  on  the  east  side  of  the  stone  fence  which  is 
now  a  divisional  line  between  his  farm  and  mine, 
and  that  that  stone  fence  is  to  be  considered  a 
l)oiuidary  line,  and  to  be  continued  all  through 
between  tlie  two  farms."  The  stone  fence,  it 
appeared,  if  continued,  would  cross  the  division 
line  between  25  and  2(>,  and  cut  off  a  triangular 
piece  of  2.5  at  the  north-west  conier  of  that  lot : — 
Held,  that  defendant  was  entitled  to  that  piece, 
being  on  the  west  side  of  the  stone  fence,  although 
not  part  of  2G.  McDonald  v.  McPhail,  17  Q.  B. 
299. 

A  testator  devised,  "east  half  of  lot  number 
seven,  together  with  the  broken  front  of  same, 
with  forty  acres  of  lot  number  eight,  west  side, 
situate  in  the  Ist  concession,  township  of  King- 
ston," and  to  his  daughter  >S.  M.,  east  half  of 
lot  number  eight,  with  the  whole  of  the  broken 
front  of  the  same,  as  also  sixty  acres  of  the  west 
half  of  said  lot  situate  in  the  first  concession  of 
the  township  of  Kingston ":— Held,  that  the 
■whole  broken  front  of  lot  eight  passed  to  S.  M., 
and  not  merely  the  broken  front  in  front  of  the 
east  half.  Hawley  et  at.  v.  Miller  et  al.,  12  C. 
P.  70. 

W.  devised  to  his  daughter  T.  six  acres  "off 
the  north-west  portion  of  lot  twenty,  in  the  third 
concession  of  Haldimand, "  to  be  chosen  by  his 
executors,  and  "  to  extend  twenty  rods  in  width 
joining  the  northern  line  of  said  lot  twenty,  and 
extending  as  ftir  south  as  will  comprise  six  acres 
aforesaid."  One  B.  owned  a  strip  of  land  at  the 
north-west  comer  of  the  lot,  extending  twenty 
rods  in  width  to  the  east,  the  whole  Tot  being 
eighty  rods  wide ;  and  this  strip  had  for  forty 
years  been  enclosed  and  occupied.  The  execu- 
tors chose  the  six  acres  for  T.  adjoining  this,  and 
extending  twenty  rods  east.  Afterwards,  on  a 
survey  made  under  C.  S.  U.  C.  c.  93,  s.  11,  the 
north-west  angle  of  lot  twenty  was  placed  four 
rods  further  west ;  and  defendants,  who  owned 
the  remainder  of  lot  twenty,  then  contended 
that  T.  must  lose  that  width  off  the  east  side  of 
her  strip,  as  the  devise  restricted  her  to  the 
"  north-west  portion"  of  the  lot,  and  she  could 
not  therefore  come  beyond  the  centre  into  the 
north-east  part,  although  she  could  not  otherwise 
get  more  than  sixteen  rods  in  width,  B.  having 
acquired  a  title  by  possession,  so  that  his  eastern 
fence  could  not  be  moved  : — Held,  however,  that 


the  intention  of  the  testator  was  t^  give  gj,  ^^ 
twenty  rods  in  width  along  the  northern  Cn' 
dary  of  the  lot,  without  rffertucu  to  the  ,t^\ 
meaning  of  the  words  "  north  wt„t  iMprtJnii'' 
that  the  executors  had  tlierofort!  cliosdi,  the!  i 
in  accordance  with  the  will ;  and  tliat  ilcfimUnN 
having  trespassed  thereon,  were  li,il,lt.  TuA 
et  ux.  V.  I'IMijm  et  al,  24  il  \',.  {\'>[\.  ' 

B.  owninp  the  south  half  of  lot  two  aim-el 
under  seal  in  1859  witli  defcndiint,  liin'^,,!!  t' 
let  him  have  the  east  twenty  jiorua,  in  oonsiilm' 
tionof  work  done,  and  to  convey  it  no  n,,,,,, 
defendant  should  get  it  surveyed.     |i,  |i^(;o  i^'^' 
devised  to  his  wife,   for  life,  all  tlwt  .mrt  (if  U 
two,  "now  owned  by  ine,"  and  to  ilffuiidant  in 
fee  "  twenty  acres  of  the  east  hIiIu  of  l.,t  tw„ 
which   I    do    now    own."      Tin;  riniaimUr  !) 
his  estate,  at  his  wife's  death,  lie  ilovia-d  tu  liij 
daughters,  the  plaiutifl's,  on  cdnilition  „f  tleir 
supporting  their  brother,  E.,  who  wus  ii„t  inbu 
right  mind.     It  appeared  tliiit  two  ami  a  half 
acres  of  the  lot  had  been  sold  by  B,,  hut  whether 
conveyed  or  not  was  not  shewn,  ami  that  after 
the  agreement  defendant  with  thu  others  \M 
continued  to  live   upon  the   lot  as  one  faniilv 
The  mother  having  died,  the  daughters  ckimeii  I 
the  twenty  acres  west  of  tlie  easterly  twenty 
acres,  while  the  defendant  contended'that  tiii'i  i 
passed   under  the  devise  to  liini,  not  the  ea« 
twenty  acres,  of  which  he  was  already  entitW 
to  a  conveyance  under  the  a^'reenient  :-Hel(i, 
1.  That  parol  evidence  was   iimili.iissihle  tint  I 
the  twenty  acres  intended  to  l>o  devised  to  de- 1 
fendant  was  the  land  in  dispute.    I>.  Tlmt  the  i 
plaintiffs  were  entitled  to  such  land,  for  defen'  I 
dant  was  wrong  in  his  contention,  and  the  deviie 
to  him  was  of  the  land  wiiich  the  testatcir  lisi  [ 
agreed  to  convey,  but  liad  not  conveveJ  t(i  liiic 
O'Day  et  al.  v.  Black,  .SI  Q.  B.  38.    " 

The  will  devised:  "My  farm  being  lot  .V. 
15,  in  the  first  concessiou  of  the  township  of  I 
Sidney."  This  farm  really  consisted  of  this  lit  i 
and  the  corresponding  lot  in  the  broken  fruut  I 
concession  : — Held,  tiiat  the  devise  eovered  Wtli  | 
lots.     Smith  V.  BunniMeel,  13  Chy.  29. 

"  My  will  is  that  J.  B.,  my  sun,  shall  have  the  j 
homestead,"  &c.  The  evidenco  shewed  that  the  I 
property  of  which  testator  was  seised  in  fee  !it  the  I 
time  of  his  death  consisted  of  the  iKirtheaaterlyl 
fifty  acres  of  lot  number  twelve,  in  the  second  i;od.  | 
cession  of  East  Flainlmrongh,  and  of  150  acre*, I 
part  of  lot  thirteen  in  the  same  concession.  Thej 
testator  lived  on  the  last  nientinneil  farm.  Ap-j 
purtenant  to  and  used  with  his  dwelling  hoJ«j 
there  were  a  yard,  garden,  orchard,  carriage j 
house,  and  lane,  containing  in  all  about  fonrl 
acres  of  land.  There  were  other  provisioul 
tending  to  shew  that  testator  intended  to  tKitJ 
all  his  sons  equally  : — Held,  that  the  son  J.  B.  f 
was  entitled  to  four  acres  only,  iiotthelaOacreij 
on  which  the  dwelling  house  was  situakil  f 
Biije'.oiv  V.  Biijelvw,  19  Chy.  549. 

See  Doe  d.  Lown/  v.  Grant,  7  Q.  B.  125,  p'' 
4074;  Campbell  v,  Fretwell,  10  Q.  B.  328,  p.  40?t  j 

See  also  "Description  of  La.nds,"p.  lOIJ. , 


2.  Description  of  Deviiee  and  Legatu. 
(a)  "  Heirs  "—"  Right  Heirs  "-"Xtxt  ofKk"l 
Testator  devisetl  his  farm  to  G.  directed  that  if  j 
G.  should  die  without  heirs  the  land  i 


;at()rwaHtH^ivl.  six  acres 
iloiig  tho  iKirthcrn  \mn- 
it  rffei-fiicu  til  the  itritt 
a  "  iiortliweHt  [H.rtion;' 
tliereforc  clinstjii  thtUml 
will;  aiuUliiitilfffiidaiiti,, 
joii,  were  lialilu,  Tiiclct'r 
'24  Q.  1'..  (i'.'d. 

1  half  (if  lilt  two,  agrit,! 
;h  ilufuiiiliiiit,  his  Biiii,  tn 
wuiity  actus,  in  (.imsiil'm- 
I  to  convey  it  »ii  m,iiii  as 
t  8Urvuyt.ll.     ill  ISdO.  he, 
T  lifo,  all  tlmt  jiiirt  I'f  U 
me,"  and  to  ilek'iiiiiint  in 
the  east  «iilu  nf  hit  twu, 
(Vii."      Tlio  iviiiainiltr  .,f 
a  death,  he  dovi«eil  tn  hij 
.ifl's,  (in  cDiiilitidii  (it  tl:«ir 
ler,  K.,  wliii  WM  nut  in  his 
ired  that  two  anii  a  hali 
!en  8(ild  l)y  R,  Imt  whether 
not  shown,  :inil  that  after 
lant  with  the  nthers  hail 
on  the   lot  as  cine  fnmily. 
ied,  the  daiighttrs  claiineii 
st  of  the  easterly  twenty 
ndant  contcniled  that  thu 
ivisc  to  him,  imt  the  eajt 
ch  he  was  idrendy  entitleil 
ler  the  agreement : -Held,  i 
lice  was   niaihiiissible  tint  I 
en<led  to  he  deviscil  to  ile- 1 
d  in  dispute.    2.  That  the  | 
ed  to  such  laiiil,  fur  defen' 
is  contentitin,  and  the  devi<e 
nd  which  the  testiitnr  liai  | 
it  had  not  cimveveil  to  him,  j 
31  Q.  B.  38. 
"  My  farm  being  lot  Xu. 
cession   of  the  tiiwiishiji  4 
really  consisted  uf  this  Ijt 
ng  hit  in  the  hmkeu  frnntl 
;hat  t\ie  devise  covered  lwtii| 
Meel,  13  Chy.  '29. 
J.  B.,  my  sun,  shall  have tliej 
le  evidence  shewed  that  the  j 
.,tator  was  seised  in  fee  at  the  I 
nsisted  of  the  noitheasterljr j 
,)er  twelve,  in  the  secomlcoii'  i 
iihorough,  and  of  150acK!,l 
,11  the  same  concession.  The] 
last  mentioned  farm.   -V 
ed  with  his  dwelling  hoaie  I 
,   garden,  orchard,  carriajej 
ntaining  in  all  aliout  tej 
lere   were   other  provision!! 
t  testator  intended  to  tretfl 
;— Held,  that  theson  J.  B.| 
acres  only,  notthelSOacraj 
lling    house   was  situated,  f 
19  Chy.  549. 
,  V.  Grant,  7  Q.  B.  125,  P'l 
•WiiWUOQ.B.328,P<0^j 
[PTioN  OF  Lands,"  p.  101^- 
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of  Devisee  and  Legalu- 

lis  farm  to  G.  directed  tbti 
ut  heirs  the  land  should  t> 


„j|i,j„"in  the  liequost  of  the  halance,  did  not 
nclude  the  widow  ;  and  tho  sftino  uoiiHtruction 
w  put  u|"m  the  word  "heirs"  inn  residuary 
lau»e  ciiiitained  in  the  HuWiiuent  piirt  of  the 
will,    tititi'iiii'x  V.  IMeiiHiu,  17  Chy.  227. 

\  testator,  who  owned  lands  in  Kn^^Iand  and 
Kntario  in  fee  simiilo,  died  in  England  in  March, 
185'.'  having  devised  tho  same  to  his  wife  for 
life  and'after  her  decease,  unto  his  "  right  heirs 
•,rcver";-Held,  that  the  14  k  15  Vict.  o.  (!, 
[{'  S.  U.  ('.  c.  8'2,),  difl  not  apjily  for  testator 
before  his  death  had  lawfully  tleviscd  this  land  ; 
ind  therefore  tiie  eldest  son  took  tiie  estates 
here  as  in  Kngland,  after  the  widow's  death. 
Held  also,  that  even  if  tho  act  did  apply,  the 
oomnum  law  heir  was  the  party  to  take  the 
egtatos  under  this  devise.  Tijke  v.  Deal,  19 
Chy.  (iOl. 

S.  testator  hy  the  residuary  clause  in  this  will 
gave  and  bequeathed  "all  the  remainder  of  my 
real  ami  personal  estate  whatsoever  of  whicli 
1  may  die  possessed  or  be  in  any  way  entitled  to, 
to  my  dear  wife  A.,  and  on  her  decease  the  same 
to  go  [to]  my  heirs  and  next  of  kin  ": — Hehl,  that 
the  son  of  a  deceased  daughter,  who  had  prede- 
ceased the  testator,  was  entitled  to  a  share  in 
inch  residue  (personal  as  well  as  real),  notwith- 
jtanding  the  fact  that    under  the   will    such 

i  jrandson  was  entitled  to   a   legacy  of  84,000. 

i  %H  V.  Fnuer,  25  Chy.  253.    See  S.  V. ,  2(i  Chy. 


(b)  Siirvivom, 

Testator  devised  real  estate  to  his  wife  for  life, 
j  with  remainder  to  A.,  B.  and  C,  or  the  survivors 
\{i:  survivor  of  all  of  them,  their  heirs  and 
f  assigns,  for  ever  :  — Held,  that  the  clause  of  sur- 
{ vivorship  meant  the  survivors  at  the  death  of 
the  tenant  for  life,  and  not  of  the  testator. 
I  Mks  V.  Kyle,  4  Chy.  3.34. 

A  testator  devised  certain  lands  to  trustees 
[for  and  on  behalf  of  his  two  sons,  W.  &  J. ,  "  and 
liny  other  son  or  sons  to  be  hereafter  lawfully 
Ibegottouby  me,"  with  right  of  survivorship  as 
[between  W.  &  J.,  without  providing  for  any 
liuch  right  as  to  an  after-born  son  in  case  of  his 
I  djing.  Another  son  was  Iwrn  to  the  testator, 
I  tho  died  after  his  father,  under  age  ami  without 
tissue :— Held,  as  to  the  deceased  son's  share, 
f  that  the  brothers  .ind  sisters  took  equally  as  his 
fleirs.   Dohhie  v.  MrPlmson,  19  Chy.  262. 

R.  bequeathed  an  annuity  of  $500   to  her 

prother  J.  A.  W.,  and  at  his  decease  she  gave 

ad  devised  all  the  real  estate  to  which  she 

Imight  ho  entitled  to  her  two  nephews  as  tenants 

Ija  common.    The  residue  of  her  personal  estate 

|ilicg3ve  and  bequeathed  to  her  executors,  in 

'ustto  pay  out  ot  the  same  the  said  annuity  to 

3.  A.  W.,  and  to  equally  divide  yearly  between 

Jier  hrother  G.  W.  and  her  sister  S.  R.  D. ,  or  the 

mmyorof  them,  the  surplus  of  interest  and  rents 

fining  after  payment  of  the  said  annuity  of 

WO  to  J.  A.  W.,   "and  at  his  decease  equally 

nhvide  share  and  share  alike  all  moneys  anil 

icurities  for  money  in  their  hands  between  my 

-other  G.  W.  and  my  sister  S.  R.  D.  or  the  sur- 


vivor of  thoni,"  after  payment  of  all  projier  ux- 
|)eii8e8  of  carrying  out  the  will.  S.  R.  1).  died 
in  August,  1870,  and  ().  W.  died  in  September, 
1H73,  by  his  will  disposing  of  all  his  interest  in 
tho  estate  of  his  sister  H.  \V.  J.  A.  \V.  was 
still  living  when  a  bill  was  tiled  by  the  executors 
of  (t.  \V.  for  a  construction  of  the  will  of  K.  W. : 
— Hehl,  that  ft.  W.  took  the  whole  of  the  sur- 
plus income  of  U.  W.'s  estate  beyiinil<F.  A.  W.'s 
annuity.     Alton  v.  7'/io;h/wi<»,  21  Chy.  279. 


(c)  Othrr  De»cri/>tiona 

A  testator  be(iueathed  to  two  of  his  grand - 
chiUlren  ,i'500  each.  Hy  a  Hubsequent  clause  he 
ilirectetl  certain  securities  ti>  be  realizeil  and  in- 
vested to  meet  two  annuities  charged  on  his 
estate,  and  after  these  annuities  should  cease 
"  to  exist,  then,  and  in  that  case,  tiie  money  so 
to  be  invested  to  raise  the  sum  to  pay  these  an- 
nuities shall  be  divided  eipially  among  my  chil- 
dren then  living,  share  and  share  afike,  or  in 
cose  of  any  of  their  deaths,  then  to  their  ohihlren 
per  stirpes,  and  not  per  capita."  At  tho  time  of 
making  his  will,  his  tlaughter,  the  mother  of  the 
two  legatees,  had  been  dead  for  some  time  ; — ■ 
Held,  that  tlie  children  of  such  deceased  daugh- 
ter did  not  take  any  interest  in  tho  residuary 
estate.     Taylor  v.  liidoiit,  9  Chy.  350. 

A  testator,  after  making  sundry  dispositions 
of  his  estate,  devised  a  portion  of  it  to  executors 
to  sell,  and  the  jjroceeds,  after  payment  of  debts, 
"to  divide  eipially  between  my  said  son  ( '.  \V. 
S.  and  my  daughters  by  my  first  marriage." 
The  testator  had  been  thrice  married.  Of  the 
first  marriage  there  was  no  issue  living  at  the 
date  of  the  will — several  years  after  the  death  of 
his  first  wife.  By  the  second  marriage  he  had 
issue,  one  son,  C.  W.  .S.,  and  f(mr  daughters,  all 
surviving.  By  his  third  wife,  who  survived 
him,  he  h.id  issue,  one  son,  J.  S.,  and  four 
<laughters  ;--Held,  that  the  daughters  by  the 
second  marriage  suftieiently  answered  the  de- 
scription in  the  will,  who,  with  their  brother 
(C.  W.  S. ),  were  entitled  per  capita  :  not  that 
C.  W.  S.  was  entitled  to  one  moiety,  and  the 
daughters,  Jis  a  class,  to  the  other  moiety  ;  that 
so  far  as  the  suit  was  rendered  necessary 
by  the  ambiguity  arising  out  of  the  inaccurate 
description  of  the  class  the  testator  intended  to 
benefit,  the  costs  of  all  parties  should  be  borne 
out  by  the  estate  ;  but  that  C.  W.  S.  must  bear 
the  costs  incurred  by  him  in  asserting  his  claim 
adversely  to  his  sisters.  Limj  v.  Smith,  25 
Chy.  246. 

See  Edwards  v.  Smith,  25  Chy.  159,  p.  4098. 


3.   "  Dying  without  Issue  " — "  A'/"'.7  without 
leaving  Issue  " — "  Vesting." 

[See  R.  S.  0.  c.  10(>,  s.  .?/.] 

A  testator  in  1842  devised  certain  real  estate 
to  his  granddaughter  ;  and  in  case  of  her  dying 
without  lawful  issue  ho  directed  the  property  to 
be  sold  by  his  executors  ;  and  from  the  proceeds 
of  such  sales,  and  from  such  other  of  his  property 
as  might  be  then  remaining  in  their  hands,  he 
directed  certain  legacies  to  be  paid,  and  the  re- 
mainder to  be  applied  at  the  discretion  of  his 
executors  to  missionary  purposes : — Hehl,  that 
the  contemplated  "dying  without  issue"  was  a 
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ilyinu  witlioiit  i'riiuu  living  nt  thu  urniuMaiiglitvr'M 
ilunth.  Chhhtilm  \-,  Kmefi),  18  cTiy.  4(17  ;  iifflrm- 
iiig  llr  y/iinlioliii,  17  t'liy.  4<)H. 

A  tt'Htutiir  <1i'viH('il  nil  liiH  IuikIh  to  tniMtuci, 
iiiiii,  iirtttr  (troviiliiig  for  curtjiin  uvuntH,  iliructcd 
tlitit,  "  iniiiuMliiiti'ly  tlitiiunftur,  or  im  hooii  tliuru- 
after  iim  my  truRti'CH  I'ftii  conveniently,  tlu-y,  my 
fmi<l  tniMtt'cH,  or  the  HurvivorH  or  Hurvivor  iif 
tlicni,  HJiiilI,  with  all  cure  and  to  the  Iteiit  of 
tlii'ir  knowledge  and  aliilily,  divide  all  the  rest, 
re^iilne,  and  rcinainilt'r  of  my  real  and  iiemonal 
eHtate  into  three  eijiial  portiotm  ;  and  do  and 
flhali,  1>y  iirojxT  deed,  declaration,  or  other  in- 
Btrninent  in  writing,  under  their  luindH  and  nealH, 
convey  and  nHHure,"  to  (>aeli  of  hiu  three  goim  one 
of  HiU'h  iiortions,  to  he  held  "  liy  my  said  hoiib 
Hcvcraliy,  aw  fully  aH  I  myself  eoidd  and  would 
have  done  had  f  been  tiien  living  and  in  like 
estate."  A  HuliHe(|UL'nt  chiuHu  of  the  will  was 
ns  f(dlow8  :  "And  I  do  lierehy  further  direut 
nnd  declare,  anil  my  will  is,  that  if  any  of  my 
said  HonH  shall  die  without  isHue,  and  without 
having  ac(|uired  a  ve»ted  interest  in  my  Haid 
estate,  that  the  share  or  shares  of  him  or  them 
so  tlying  shall  go  and  helong  t((  the  survivors  or 
survivor  of  my  siiid  sons  hereinhefore  named. 
*  *  Ami  1  ilo  hereby  further  direct  ami  declare, 
and  my  will  is,  th  if  any  of  my  said  sons  shall 
die  without  having  ac(juire<l  a  vcste<l  interest  in 
my  said  estate  aforesaid,  and  leaving  issue,  such 
issue  shall  he  entitled,  if  only  one  child,  to  the 
whole,  and  if  more  than  one  child,  then  ecjually 
—of  the  share  or  jiortion  of  his  father  or  their 
father  so  deceased,  under  this  my  will,  as  fully 
and  cHectually  in  all  rcsnects  as  if  his,  her,  or 
their  father  had  lived  and  rcceiveil  the  same: — 
Held,  I.  That  the  dying  without  issue  here  men- 
tioned must  he  constiticd  as  dying  without  chil- 
dren ;  '_'.  That  the  "vesting"  referred  to  meant 
a  vesting  in  interest  and  not  a  vesting  in  iiosaes- 
sion  ;  and  'A.  That  tiie  chililreu  of  a  son  who 
died  after  the  testator  took  under  their  father, 
and  iiot  directly  under  the  will  of  the  testat<jr. 
Stiiinoii  V.  Sliiisdii,  '21  C'liy.  IK). 

A  testator  directed  his  executors  to  sell  and 
realize  nil  his  estate  in  such  manner  as  they 
should  think  j)roj)ei',  and  the  residue,  after  sun- 
dry devises  nnd  heijuests,  he  desired  them  to 
ai)])ortion  into  certain  shares,  one  of  which  he 
du'ccted  to  be  eijually  divided  among  the  daugh- 
ters of  his  son,  S.  \.,  deceased,  to  be  paid  to 
them  on  attiiining  21,  or  sooner  if  the  trustees 
should  think  it  for  their  advantage  ;  ami  in  the 
event  of  the  death  of  any  of  his  said  grand- 
daughters without  leaving  issue,  her  or  their 
shares  to  be  ecjually  divided  among  their  sur- 
viving sisters  or  their  heirs  : — Held,  that  this 
operated  as  a  conversion  of  the  estate  into  per- 
sonalty, and  the  words  "dying  without  leaving 
issue  '  referred  to  the  i)eriod  of  distribution — 
that  is,  when  the  legatees  attained  21  ;  and, 
therefore,  that  the  share  of  one  of  them  who 
had  died  without  issue  after  the  testator,  and 
after  having  attained  21,  went  to  her  personal 
representative.  And  the  court  being  of  opinion 
that  the  difficulty  was  occasioned  by  the  testator, 
independently  of  the  fact  that  the  bequest  was 
of  residue,  ordered  the  costs  of  all  parties  to  be 
borne  by  the  estate.  Gould  v.  Stokes,  26  Chy. 
122. 

See  For:t)jth  v.  Gait  et  al.,  21  C.  P.  408  ;  22 
C.  P.  115,  p.  4080. 


4.   Count ruHinn  of  /'(trUnitnr  Wnnl, 
(a)  "tlr,"  irwl  "Amir 

8,  p.  407!>;  F.irnll  v.   /•,„•,■,//  ■-'■"'  "■ 
407it;  Foinylli  v.  (tolt,  -.M  C.  I 
■  Hi'h,i,i-k:  IM'hy  427,  p.  4<NI, 


n   il,  li.V.', 


(b)  Othfr  Wu,;l„, 

"All  the  proceeds  "  of  a  farm    .See  Brnmm,  ,i 
lu:  V.  Minifn,  (in.  S.  !»2,  \,.  40W.       """""'"' 

"  The  above  described  land"     Sw  r,„„,.;  // 
Firlin'lUt  a  I.,  10  i).  ».  ;W,S.  p.  4o7(i,      '       ' 


I  (■ 


.'/v.  Mm,,-, 


tn   III.  II 

V.  II; 


"Issue"     See    Kim/  v.    Ihiiiii/niiii 
481,  p.  4128. 

"  I   wish   and   desire"     See   II, il, 
ai,  1  K.  ,{■  A.  2IH,  p.  4117. 

"  Hevert  in   the    same   way,"  lie 
"shall  follow  in  like  manner."    Jiinlin, 
noil  ft  III.,  .'12  Q.  h.   4!I8,  p.  4()s:t. 

"Freely  to  be  possessed  ami  eiiiovcl"   s 
/III-  V.  Flllotl  It  al,  -A-l  i).  li.  .»,M,  |,.  4();(| 

5.   Pcrloil  iif  hislnliiiihin. 

A  testator  directcil  his  excuiitiirs.  .is  «(i,ii,  „ 
provision    was   made    for   the   Paynu'iit  ot  tlie  I 
ainniities  given  by  his  will,   uiid  u|i(iii  iKiyiiinit 
of  his  debts,  funeral  and  teMtiinuiitaiy  cxiniis,!,  i 
to  divide  with  all  eonvenient  sjm  cil  tlic  n^jiluj  I 
of  his  estate  amongst  the  [lerMdiis  incntinmil  in 
the  will  ;    and  the  exeiutnrs,   aftor  li.ivin;;  in. 
vested  a  sullicient  sum   to  meet   the  ;iiiiiiiitii.< 
and  having  paid  the    debt.'^,    I'uiieral  mid  tista- 
nientary    expenses,    <liviiled  a  iinrticin  df  tie 
residue  of  the  estate  amongst  the  pei.yms  eiititW 
to  receive  the  same  ;    i)ut  before  tlie  luiliuiaii 
the  residue  was  divided  one  of  the  yvraiiM  in- 
titled   to   share   therein   died  :     Ihld,  thiit  (he  I 
share  of  the  deceased  vested  at  the  tiliie  when 
uiKler  the  will  the  distriinition  mIiiiuM  Iwvc  litm 
made,  and  that  the  executors  could  iiiiti»ist|«in( 
the  period    of   distribution;  imt  that  it  was  a  | 
(juestion  of  fact  whetiier  the  executors  cuiilil  witfe 
all  convenient  si)eed,  after  luaking  the  |iayiiiuiU  j 
and  provisions  (lirected  i>y  the  will,  havtdivi.W 
the  residue  of  the  estate  before  the  dcitli  bl 
had  occurred  ;  and  directed  a  reference  tii:ifoer'i 
tain  this  fact  before  it  would  determine  to  wlirnn 
the  balance  of  the  share  of  the  dcee.xsed  [kirn 
should  go.     Jarv'tH  v.  Crnirfonl,  21  Cliy,  1. 

A  testator,  in  1840,  deviseil  all  the  incnmerf 
his  estate  to  his  widow  until  his  clilest  ml 
attained  twenty-one,  for  the  support  of  herself;  j 
and  the  maintenance,  edueatioii,  and  suiiport  o!  I 
alibis  children  during  their  minority  ;  nml  si  1 
each  attaineil  twenty-one  he  or  she  wiistnliej 
allowed  a  proportion  of  the  aiinu.il  inconie,  after  j 
making  ample  provision  for  the  supiiort  uf  liii  j 
wife  (luring  her  widowhood  ;  and  iiffcr  the! 
youngest  cliild  attained  twenty-one,  .iml  tb«j 
death  or  marriage  of  the  widow,  he  y.ive  all  hij  I 
estate,  real  and  personal,  .amongst  all  his  clnMrenj 
in  equal  proportions  ;  and  shoulil  any  child  Jiel 
without  issue  and  under  iige,  such  child's  sli«l 
to  be  divided  amongst  the  others.  The  t«8titor| 
further  directed  that,  should  a  majority  ui  lii«l 
sons  think  proper  to  pay  to  each  of  his  (laiightenl 
the  sum  of  £500  currency  in  lieu  of  their  slartj 


'  Pmi'iiiihir  \y„i;i,^ 

ffitil  "Anil," 

:.  ijiiiirhiiliii^h,  10  1^  |, 
V.  F'li-nll,  'Jll  i)  It  nv'i' 
//,  '.M  ('.  I'.  -WK,,.  .(<,^r 
U  i>.   KKSO. 

ICC  Wiililn. 

if  afiinii    Ste  /ir,i,„,i„ ,/ 
t'J,  11.  40H:>. 

<^il  liillil"     Sit  l't\i,i)M  \ 

\.  :»'..'s,  p.  .|()7(i, 

V.     lhiil;ilin-hi,    1 1   C,  p. 

•c"     Siiii  IIiiIdi  v.  MiUirri 

4117. 

ftiuc    way,"  lu.1,1  tu  iii.nn 

nmmii'i'. "    Jtirtliiir  v,  111'. 

W,  (I.  -KtSll. 

moH^Hcil  ;uiil  ciiiiivi'il"    Nt 

>  i^  n.  nu,  )i.  4o?,i. 


«/'  hltilrihiitUm. 

.  bin  fxuciitiirs.  as  aunn  ii 

fur  tliii   iiayiiK'iit  nt  th" 

H  will,   ainl   iiiiim  iiiiyiiniit 

iviul  tt.'NtaiMiiitaiy  cxinihi!., 

IVfllit'Ut    slJicil    the  riMilie  | 

;  tilt'  iii;i«iin.-f  iiiciitiimul  iii 

.■xui'iitiirs,   afti'i'  liiuiiij.'  m. 

Till   to   liu;tt   tlic  iiiiliiiiliij, 

(U'litH,    f uncial  ami  ti.',«t,v 

(liviili'il   a  piirtion  di  tl.t 

llUDllgstthe  lii'lniilis  elltitW 

l)ilt  liufoiv  tlif  lialaui'i;  i-l  | 
led  oiii'  (if  tlif  iiursiius  111- 
■eiii   ilic'd  :     Hold,  th;it  liic 
I  vuHti'il  at  tin.'  tiiuf  «lu'n 
istriluitiiiii  sIkiuIiUwvi'Uch 
!XL'C'nt(irM  iMiulil  lint  ii">tiHiiit  I 
ilmtiiiii  ;  Imt  that  it  wis  a  I 
iher  t\w  uxcoutdi's  cniiW  with  I 
,  iiftt-'i-  niiikinj;  tlio  \a\u\tt\\i  | 
;ccl  liy  tin.' will,  have  (liviiW 
state  liufiii'f  tilt'  death  bi  I 
iroottid  a  refuiviice  t<i  -Mat- 
it  wiiulil  (k'teriniiictdwhiiiii 
are  (if  the  dctx'ased  ln'M 
(.'rn  Iff  on  I,  21  C'liy.  !•      ' 

0,  devised  all  the  inciniic  "i  1 
•iddW   until   his  eldest  »« | 
f(ir  the  RUiiiKirt  (if  Iwrseli; 
|u,  educatidii,  and  suiii-rt "! 
iug  tlu.'ir  niiiKirity  ;  ami  m 
,y-one  he  (ir  she  was  V<  W 
I  (if  the  aunuivl  iiicunie,  after  I 
sion  fur  the  sumKirt  oflwl 
ridowhond  ;   and  alter 
ained  twenty-one,  m\m 
f  the  widdW,  he  gave  a  It 
onal,  amongst allhiselnlren 
j;  and  shduhl  any  I'hiW'liej 
nder  age,  such  child's  sliirej 
•Bt  the  others.    'riietoUWI 
t,  should  a  majority  otbi'I 
,paytoeachofhis.lai#«l 
•rency  in  lieu  of  their  staj 
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I  ,  putjitc,   tlio  |iaynn>nt  tJicrcdf  mIiouIiI  lie    ouHHJtm  of  Huntluy,  and  tliat  (it   aii]ii'ariiig  iijinii 
l.i' tlii'iii  ill  foil  <>'  their  reMiiuetivii  Hliarun    Hiieh  fvideiiee  that  lut '.'<i  liai)   lict'ii   iiixcrtcil  liy 


I 

I  til' 
>i<'.itli  I 

;;i|,.t.ltl', 

.,ii,i,il  the 

the  III' 


V  tlii'iii  ill  f"'l  "'  thi'ir  renpuetivd  Hliarun 
iiri'liirty  di'vised  tn  tlifiii.  After  the 
il  the  IcHtiitiir,  line  (if  hin  daUKhterH  died 
and  »'ith(iut  Imhiu',  after  havinu  at- 
...v  'M''  "'  twenty-line.  SuliHe(|iientlv  tn 
iking  (it  thin  will  the  teNtato'-ac(|uire(|  real 
yte  of  niiiHiih  lalilc  extent  and  value  :  Held, 
it  in  till'  alweiicc  (if  any  aet  wliereliy  the  right 
.  |M.(t  the  time  iiir  the  inajiirity  (if  the  Hium  to 
,,.  the  (ilitKin  (if  |iiiyi»K  the  daugliterH  the 
wax  the  pi'rldd  of  diMtriliutimi  of  the 


HUeh  evidenee  that  lut  '.'(i  had  liciMi  inxerteil  liy 
niiHtake  for  lot '.".',)  lot  '.'*.*  MdiiM  [iixxn  under  tlu^ 
will.      /<.»■  (1.  /.nirri/ V.  l/nni/,  '  t).  H.    I'.'.'\. 

\\y  hilt  will,  dated '.'htli.laniiary,  l-SIO,  tuMtutur 
(luviHi'il  t(i  hill  Him  ( '.  cert.un  land,  to  lie  liy  him 
iiuneealily  iinHHi^HHed  and  enjoyed  for  hin  natuial 
life,  and  alter  hin  dueeaMe  the  Maine  land  to  Ik; 
duviiied  to  the  liuirN  nf  the  Hald  < '.,  and  t(i  their 
liuirH  and  aH..tiunb  for  evi.'r;  in  ((UiHideration 
whereof  it  wandireoted  that( '.  nIi.iII  |iay  yearly  to 
IiIh  mother  C'J.'i (luring  her  »  iddwliodd,  ami  to  his 


,,,,„.  nil  ..[.I.. ■•■.    ■  i-r     "       L.I..S         t  ti       wliereot  It  wandireeted  than  .  mIi. ill  iiay  Nearly  to 

•.«!   i.ii   uiiN  the  iicriod  (it  diHtriliutidii  of  the  ,  ,  -         .i       ,..,.  ,  ■  ,      .     '  i"^  "^   .  ^    i  - 

i.,iK)iai.ii,  viax  iiie  I       ,  .,    .   •     4,      .         .-       I  hisnidther  t'J.idunng  her  wnldwliddil,  ami  to  Ills 

„..  ,,r  nriMi'iiial  :  and  that  in  the  nieaiitiine     :  ^  _  m    ...f         ■     "    ■  ■       i      ■  i 

f.ir  miKir  [irun  ii""  .  '•■       ,  .    .,    .     ,  , ,,     i  HWter  M.  fJ.i  yearly,  ho  Idiig  an  hu' shiiuld  remain 

.     i„„„iiti.rn  were  eiitlt  e(   to  the  r  HhareH  (it  t  he      ■      •         ,.,,      '  f  n''        i       ?     ■       »     i  in 

tu,.  ilailgliur"  "' ■'     "  in    »n-       .  »•       '  Minule.       I  hen   fdllowed  a  deviHe  to  lux  smi  .(.   U. 

... ,1  iii.'iiiiii' d   t he  eHtate,  and  that  th  H  optidii      e      .^  ■     \      \    ■       ■      t  i  i  >i  c 

i,[iial  iiiniiiu  (11  '■•>•'  ,'.,,.,       ,         '. .,     .  of  eertain  lain  h  in  .iiniilar  Wdnls,  and  then,  after 


'nllie  liiiitot'  tli(;HdiiMa|ijilie(l  to  the  Hliareof  the 
•lewed  (laughter  a.M  well  as  to  the  Hhare»  of  the 
',',[|i,r  daiii^htiiH.  Ilel'li  ii'"".  that  tlio  after- 
jtMiiired  realty  wan  iKit  atleeted  liy  the  pnivi- 
siiiiiMiftliewill,  and  that  the  mimo  wan  to  lie 
l^irtitioiied  anidiigHt  the  nevural  iiartien  interoHtud 
tlnreiii.  hiiill'iii'  V.  Jtivki:t,  'I'l  t'iiy.  171. 
\  tcHtatiir,  ill  !.'<•>'>.  duvinu(l  curtain   laml  to 


eertain  deviHeH  and  lie(|Ue.4t.s  to  otlieis  of  his 
children,  ineluding  a  gift  nt  C.'llDto  his  Hon  K,, 
there  wan  thin  further  iirdvisioii,  "and  in  the 
event  (if  either  df  my  miiiim,  (',,  ,1.  II.,  nr  U.,  or 
either  of  iny  daughteiH,  .S.  nr  M.,  dying  liefiui' 
they  eoino  (if  age,  (ir  without  i.sMiU',  then  and  in 
HUell  eiiHe  the  legaeieis  herein  de\iMi'(l  and  lie- 
(luuivthed  to  theiiiHliall  lie 


to  them  shall  lie  ei|ually  divided  among 
\|  and  in  ease  iif  her  death  without  innue,  then  tlieHurviviiigoneH  share  and  sli.-ire  alike";  Held, 
•.itlie  lieiii*  "f  ♦'.  ill"' '■'•'  "to  he  eiiually  divided  !  (Morrison  and  Wilson,  .1.1.,  di.ssenting)  that  ex- 
'  d,  ...n   tliciii  "      ('.    died   after   the    tentator,  '  triiiHie  evidence  of  tiie  ages  of  testatorH  children 

K'tUillI     llK-iii.  ^  '      ..        ,.      , ;  1       •         1   1      t         i.1  ,r        ■   !■  ■         .^1 

was  admiHsiliIe  tor  the  iiiir|idsi;  ot  aiding  in  the 
eoiiHtriiction  (if  the  will.  htrMiil/i  v.  <liilt  it  uL, 
•-'•iC.  I'.  11.5,  ina)i|ieal. 


bviiig  live  ehililreii.  M,  died  after  ( '.  without 
jiiiie.  K.  HUiviveil  at  the  date  of  the  hearing, 
iiiviiij,' one  child  living  :  lleM,  that  the  jieriod 
iitilistrilmtidii  was  uii'iii  the  death  of  •■;  tirst 
tiktr,  M.,  »"  that  those  were  entitled  M  were 
tliiii  the  heirs  (if  ('.  and  K.,  and  that  they  took 
m  capita  and  not  Jier  stiriies.     Siinti-r  v.   John- 

I  m,  '.-J  Chy.  •.'4!). 

Where  an  estate  consisted   in   large   part   of 

j  ptrsmialty,  and  liy  the  will  of  the  testator  the 
whiile  waa  to  he  (livided  among  his  children  on 
the  yninigest  attaining'-' I,  all  of  whom  took  ves- 
ted "interests  on  their  attaining  majority,  and  in 

I  the  event  of  the  death  of  any  before  the  iieriod  of 
ilistrilnition,  leaving  issue,  the  share  of  the  one  so  ! 


In  184'),  K,  who  then  residiMl  in  'rordiito,  went 
to  reside  at  Hutfalo,  visiting  'rdrmito  luice  or  twice 
every  year.  In  18(1'_>,  he  imrchased  lots  I  and  'J, 
in  the  township  of  Mono,  in  the  county  of  .'"^iincoe. 
In  18(t3,  Orangeville  was  incorpdiiited  a.s  a  village, 
and  annexed  to  the  county  of  Wellington,  Tot 
No.  1  being  detached  from  .Mono,  and  comprised 
within  Orangeville.  In  IHtili  K.  made  his  will, 
wherein,  amimgst  other  devises,  he  made  a  de- 
vise of  "all  my  real  estate  situated  in  the  town- 
ship of  Mono,  in  the  county  nf  Sinicdi;,"  kc.  :  — 
Held,  that  lot  2,  which  exactly  tilled  the  des- 
(lying  waste  g( I  toliis  children,  share  and  share  j  eription  of  the  devi.se,  alone  passed  thereunder 


I  ihke  I— Hehl,  that  until  the  youngest  chihl  at- ;  that  parol   evidence  was  iu.adinissible  to  shew 

that  the  testator  intended  to  include  lot  I;  and 
that  even  if  silch  evidence  were  admi.ssible,  the 
evidence,  set  out  in  the  case,  was  insutlicient  for 
the  purpose.  Lmnrncc  ct  (d.  v.  Kitchiim,  'J8  C. 
1*.  4()()  ;  affirmed  in  appeal. 


I  tiiiied  'Jl,  the  adult  parties  were  not  entitled  t( 
all  fur  a  partition  or  (listributi(  in  of  the  property. 
1 J/1117//11/ v.  .l/((.ioH,  'I'l  Cliy.  405. 

.\  testator  devised  his  lands  to  his  wife  "to 

Ibveaiid  to  ludd  the  said  premises  with  appur- 

[teiuiues  unto  the  .said  .1.  S.,  for  and  during  her 

Bitiiral  life,  and  afterwards  unto  the  surviving 

tluhlieii  of  my  cousin  T.   S.   S.,   to  be  divideu 

iL.ire  and  share  alike"  : — Held,  that  the  period 

I  (i!  4i#trilmti(in  was  after  the  death  of  the  tenant 

k  life— the  wife  ;  and  that  the  children  of  T. 

I  S  s,  who  were  living  at  that  date,  or  their  issue, 

»irc  the  only  parties  entitled  to  the  estate. 

I  i^mih  V.  Cnlman,  22  Chy.  507. 

See  Km  V.  LtUhman,  8  Chy.  4.S5,  p.  4080 ; 

I /•/■'( wi«  V.  Stiu'iirt,    22  Chy.  3(54,   p.  4091 ; 

II.;;/(/  V.  Chmh,  15  Chy,  413  ;  IG  Chy.  192,  p. 

hl'-ni^Vmirtv.  Sniton,  17  Chy.    397,  p.  4117  ; 

|//'Htm  V.  timn,  24  Chy.  320.  p.  4091. 


6.  Panl  Ee'ulence  to  Explain. 

Held,  upon  the  following  will:  "Know  ye, 

lihat  1,  A.  B.,  do  becjueath  all  and  every  part  of 

By  real  property  situated  in  the  township  of 

Bnntley,  m„  north-half  26,  6th  con.," &c,  :  that 

■«rol  e\idence  was  admissible  to  shew  that  the 

sUtordiduotowu  26,  but  22  in  the  6th  con- 


Where  a  testator  by  his  will  made  provision 
for  his  widow,  but  did  not  express  the  same  to 
be  in  lieu  of  d(jwer,  evidence  for  the  purpose 
of  showing  that  the  testator  intended  such  pro- 
visi(m  to  be  in  lieu  of  dower,  was  held  inadmis- 
sible,    Fairweuther  v.   Ai'chihald,  15  Chy.  255, 

In  the  interpretation  of  a  will,  extrinsic  evi- 
dence of  surrounding  circumstances,  to  shew 
what  a  testator  intended  by  his  will,  is  admissi- 
ble ;  but  his  declarations  of  such  intention  will 
not  be  received  for  that  purpose.  DariiUon  v. 
Boomer,  15  Chy.  218. 

Where  a  testator  bequeathed  a  sum  of  money 
for  the  erection  of  a  parsonage,  but  did  not  refer 
to  any  laud  already  in  mortmain  whereon  it  was 
to  be  built,  extrinsic  evidence  was  given  to  shew 
that  land  for  the  site  had  already  l^een  given  by 
a  third  person,  and  that  the  testator  had  on 
various  occasions  pointed  it  out  as  the  site  of  a 
parsonage  and  had  therefore  avoided  biulding  a 
school  house  upon  it.  Such  evidence  was  re- 
ceived to  rebut  the  presumption  that  would 
otherwise  arise  that  the  money  be(iueathed  was 
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to  be  applied  in  the  purchase  of  land  for  a  site, 
as  well  ns  for  the  erection  of  the  building.     ///. 

The  rule  as  to  the  reception  of  parol  or  ex- 
trinsic evidence,  to  rebut  a  presumption  raised, 
or  explain  an  ambiguity  created  by  a  will,  con- 
sidered and  acted  on.  A  testator,  by  his  will, 
bequeathed  "the  sum  of  $500  to  each  of  the 
four  children  of  my  brother  G.  R.,  on  their 
attaining  their  twenty-first  year. "  At  the  date 
of  this  will  (}.  R.  had  five  cliildren — one  son  and 
four  daughters — which  fact  was  known  to  the 
testator,  who  had  been  heard  to  say  that  he 
would  provide  for  the  daughters,  but  that  G. 
himself  must  provide  for  the  son.  By  a  previous 
will  the  testator  had  bequeathed  the  sum  of 
giSOO  to  each  of  the  four  "daughters"  of  his 
brother  G.  R . ;  and  the  person  who  drew  the 
will  proved  that  the  testator,  in  giving  him  in- 
structions therefor,  said  that  "ne  wished  to 
leave  §500  to  each  of  G.'s  four  children,  the 
same  as  in  the  old  will :" — Held,  that  evidence 
of  the  instructions  so  given  was  properly  admis- 
sible for  the  purpose  of  rebutting  any  presump- 
tion of  a  change  of  mind  of  the  testator,  and 
thus  shewing  which  four  of  G.  R.'s  children 
were  intended  to  be  benefited  by  the  bequest. 
Jiitthvm  v.  Ruthvfn  25  Cliy.  534. 

See  O'Daii  et  al.  v.  Black,  31  Q.  B.  38,  p.  4068  ; 
Bigelow  v.  Biijeloii;  19  Chy.  549,  p.  4068. 

See,  also,  Binhell  v.  Johmon,  24  Chy.  202. 


7.  Estate  or  Interest  Taken. 

(a)  In  Fee, 

Under  the  law  before  4  Will.  IV,  c,  1,  (now  R. 
S.  0.  c,  106,  s.  30.) — Semble,  per  Sherwood,  J., 
that  a  devise  of  lands  to  testator's  wife  for  life, 
to  be  at  her  full  and  free  disposal,  to  whom  and 
whensoever  she  pleases,  ami  out  of  whi'.'h  the 
testator's  just  debts  are  to  be  paid,  gives  an 
estate  in  fee,  and  not  for  life,  with  a  power  of 
sale.  Macaulay,  J.,  contra.  Doe  d.  Humbev- 
stone  V.  Thomas,  3  O.  S.  516. 

Where  a  testator  devised  lands  to  his  daugh- 
ter, without  words  of  iidieritance,  and  the  rest 
of  his  estate,  except  that  devised  to  his  daugh- 
ter, to  his  sons  in  fee  : — Held,  that  the  daughter 
also  took  a  fee  in  the  lands  devised  to  her.  Doe 
d.  Stevenson  v.  Ilainer,  M.  T.  3  Vict. 

Wheie  a  testator  devised  as  follows  :  "  As 
touching  my  worldly  estate,  I  give,  devise,  and 
^lispose  of  the  same  in  the  following  manner. 
I  will  that  my  just  debts  be  paid,  should 
any  remain  unpaid  at  my  decease  ;  I  hereby 
give  and  bequeath  unto  my  executors,  here- 
inafter named,  my  real  property,  for  tlie  pur- 
pose of  satisfying  the  same  ;  after  which  I  will 
that  the  residue  of  my  lands,  messuages,  here- 
ditaments, and  premises,  with  my  personal 
estate,  or  the  proceeds  thereof,  (if  sold  by  my 
executors,  which  I  hereby  authorize  them  to  do 
for  the  benefit  of  my  children,  be  divided  in 
«qual  shares  among  my  six  beloved  children, 
viz.,  A.  B.  C.  D.  E.  &  F.,"  and  then  appointed 
executors  : — Held,  that  the  children  took  an 
estate  in  fee,  not  for  life,  in  the  real  estate. 
Baby  V.  Baby,  1  Q  B.  64. 

A  testator,  by  a  will  inatle  in  1826,  devised  as 
follows :  "As  touching  such  worldly  estate, 
-wherewith  it  hath  pleased  God  to  bless  me  in  this 


life,  T  give  and  disposeof  the  same  in  the  tdll 
manner  and  form,  '  (after  giving  c.rtaiii  furnil"^ 
'Al8o,Igivean,lbe,,ut.atht',W 


agt 


to  liis  wife)- 

thesum  of  £12  198  annually,  t.,b,  weiui.itnilv 
paul  to  her  (luarterly  from  thu  iirdduci;  J 
real  estate  lying  in  the  towushiij  df  .Sniith  "k^ 
' '  Also,  to  my  beloved  sons  \\  ,  aiul  J   \  | ' 
apportioned  to  tlie  said  AV.  aiul.l.,  ITiiiaJ'    , 
land,"  describing  it,  being  the  laiiii  in  ,,,',  J"„„ 
situate  in  said  township  of  Sniitli— '•  ii     , 
my  l)elove.l  sons  W.  and  .J.,  the  lii'st  l„t  ,r',|^! 
west  side  of  the  coinmunicatidu  inad,  ag  alu 
describeil,  to  be  possessed  jointly  and"  sevemllv 
in  eijual  shares  by  them,  tiio  afuivaaid  W  i  i 
J.,  for  the  purpose  of  erecting  a  saw-mill' '"! 
such  other  machinery  as  thoy  may  due,,,  L 
dient ;  also,  my  fanning  utfiisils  and  stntk  1. 1 
ecjually  divided  among  my  twd  sons,  \V.  ami  ] 
I  also  leave  and  bequeath  my  l)flove(i  soi  ' 
eldest  son)  five  shillings.     And  im-  tliu  nm,„, 
that  my  beloved  wife  may  sutier  no  hardshi , ' 
her  old  age,  I  do  enjoin  by  this  my  last  willu 
testament,  that  my  sons   W.  and  ,).  slwH  L 
vide  meat,  drink,  and  lodging  Ijttittini,'  tli/ai 
and   infirmities  of  my  beloved  wife ;  tlwt  isto 
say,  so  long  as  she  may  remain  my  wiihm'  '  V 
was   ajjpointed  one  of    the  exeJntors : -^Htl 
that  AV .  and  J.  took  a  fee  in  the  hind  in  Smitt 
Dlvon  V.  Dixon  et  al.,  14  (^.  B.  27") 

Testator  gave  to  his  wife  certain  land,  tn  1 
at  her  disposal  during  her  natnial  lift,  iuult.. 
his  son  the  reversion  of  all  his  l>iiii  ertv  tlwt  li 
mother  micht  not  have  disiiosed  of  iiihcrliie- 
time  :— Held,  that  slie  hait  the  Vower,  duriij' 
her  life,  of  ilisposing  of  thu  estate  hyiiiiyiw 
veyanee  in  fee  or  otherwise.  Dik  d,  Aiuhr<im  \ 
Hamilton,  8  Q.  B.  302. 

J.C.,  the  testator,  died  in  1809,  and  first  ikis. 
ed  dififerent  lands  to  his  wife  and  children,  givjnj 
them  clearly  an  estate  in  fee ;  then  in  a  suljse(iiieiit 
clause  he  gave  and  bequeathed,  "in  hke  manner 
as  before,  '  to  his  wife  the  land  in  (luestinn,  witk 
other  lots  in  the  same  concession,  '  together  witli 
the  ecjual  third  of  all  and  singular  of  the  pn ''ertr 
I  now  live  on,  to  be  for  her  supjuirt  Anmf  uii 
lifetime  or  widowhood,  at  which  period  itgoeui 
snch  of  my  children  as  she  may  direct,  tlw  real 
and  personal  estate,  to  have  and  to  hold  tlie  alwre 
described  land  ivs before  describeil,  witlhuiiltvcrT 
appurtenances  thereunto  belonging,  untdiiij  s.uil 
wife,  her  heirs  and  assigns  for  ever."  Tlit  lanil 
on  whicli  testator  lived  was  in  a  subseiiuent  Am 
devised  in  fee  to  his  son  J.  (', :— Held,  tliiit  tit 
words  "the  above  described  laud"  shouliU* re- J 
ferred  only  to  that  described  by  lots ;  nuil  tlul| 
the  wi<low  took  fee  in  that,  and  a  life  estate  wit 
a  power  of  disposal  over  in  the  land  im  riicil 
testator  lived.  Camphell  v.  FntmU  tl  d,  101 
Q.  B.  328. 

A  testator,  by  his  will,  written  in  Frencli,  iiw J 
devising  to  his  wife  "  the  full  enjoyment  of  »11| 
his  goods,   property   (bieiis)  real  and  [lersoiijl,! 
movables  and  immovables  of  wliat  nature  oh 
kind  they  may  be,  during  her  life,"  ^irooeeJed, I 
"I  will  and  order  that  after  the  decease of| 
my  wife  A.,    all   my  goods,    property  (bien 
aforesaid  whatever  they  may  Iw,  be  iliriiW 
and   owned   equally    among  all   my  chililr^l 
viz,,  B.,   C,   1>.,   i.,  and  N.,  J.  K.  anJf."; 
— Held,  that  the  devisees  were  tenants  in  «• 
men  in  fee,  and  not  merely  for  life.   SuMlmi 
ux.  V.  Janeltf  etal„3C.  P.  292. 
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iseot  the  name  in  the  h>]hi!\nt 
(after  giving  certain  fiirnitui; 
o,  I  give  ami  bu(iueatli  t-ihw 
annually,  tdlifwelUiultnilv 
;rly  from  tli«  iirdiluct  nf  my 
the  township)  nf  Smith,"  (ju. 
loved  sons  \\  .  ami  J.,  tji  ]„ 
i  saitl  W.  aml.l.,  I'lD  acres  of 
,t,  being  the  hunl  in  i|«t.stion, 
wnahip  of  Smith— "  Also,  t,'i 
\V.  and  J.,  the  lirst  hit  im  the 
:;ouiinunii;ation  road,  as  almve 
)0S8e88eil  jointly  and  severallv 
ly  them,  thu  afm-esaid  \V.  iimi 
se  of  erecting  a  saw-mill,  ami 
inery  as  thoy  nniy  dttm  tx]*. 
[inning  utunsik  and  stock  tn  1« 
,niong  my  two  suns,  \V. ami.). 
)eciueath  my  Uultiveil  am  .1,  itlie 
lillings.     And  for  the  ]iiuiH«e 
wife  may  suffer  Ud  hardsliiinn 
enjoin  hy  this  my  hist  will  aiij 
my  sons  W.  and  .) .  slwli  jim- 
,  ami  lodging  bet'itting  the  agt  I 
of  my  beloved  wife;  that  is  to! 
le  may  remain  my  widnw. "  W.  ■ 
one  of    the  executors :— HtM, 
;ook  a  fee  in  the  land  in  Smith, 
H  ul.,  14  Q.  B.  iTo. 

to  his  wife  certain  land,  t"  l« 
during  her  natural  life,  aiiil  %  I 
rsion  of  all  his  jiro\  erty  that  liij  I 
lot  have  disimsed  nf  in  her  life- 1 
iiat  she   hail  the  V"^'ti'. 'hiring 
osing  of  the  estate  hyauycun! 
r otherwise.    Dot  d.  Amhfm\. 
B.  302. 

itor,  died  in  180!),  and  first  iltvi.- 

Is  to  his  wife  and  children,  givinj  I 

estate  in  fee ;  then  in  a  suhseinient  | 

md  bequeathed,  "in  hke  manner  I 

is  wife  the  land  in  (|uestinii,  with  I 

s.ime  concession,  "together  with  I 

of  all  and  singular  of  the  \iri[\inl 

o  be  for  her  supiwrt  diiriivuerl 

iwhood,  at  which  period  it  goes  to  I 

dren  as  she  may  direct,  the  itsl  I 

»te,  to  have  and  to  hold  the  aWt  I 

18  before  descril)ed,  witluiml  every  j 

^hereunto  belonging,  mitomys.uJ| 

and  assigns  for  ever."   The  Ul 

or  lived  was  in  a  subse.iuent  Ami 

,0  his  son  J.  C. :— Held,  that  the! 

ove  described  land"  8houUl)ere-l 

;hat  described  by  lots ;  auJ  thai 

_i  fee  in  that,  and  a  life  estate  with] 

uosal  over  in  the  land  oil  whicil 

■^  CampMl  v.  FntwtU  tt «/.,  19| 

y  his  will,  written  in  French,  ,wl 
8  wife  "the  full  enjoyment  of  »UI 
)perty  (biens)  real  and  i«rsoiiil,| 
immovables  of  what  nature  «| 
yr  be,  during  her  life,'  im.ceeJedJ 
order  that  after  the  decease  of" 
aU  my  goods,  Ifl'f >' ^ 
tever  they  may  be,  te  '1 «, 
aually  among  all  my  chil«^l 
I).,  i.,  and  N.,  J.  K,  andF.! 
he  devisees  were  tenante  wc 

not  merely  for  life,   Smlmt 
Vt  al.,  3  C.  P.  292. 


d 


,.,,,  tiie  first  place,  my  will  is  that  my  beloved 
., '  hall  inherit  all  my  messuages  and  tene- 
l^nts.  situated,  &c.,  with  the  appurtenances 
rherennto  belonging;  aJso,  all  my  personal  estate, 
la.  and  chattels,  of  what  kind  and  nature 
%pr  I  civ«  and  be<iueath  to  iny  loving  wife,  and 
uineher  widowhood  ;  and  in  case  ot  her  mar- 
•T  or  decease,  then  to  be  disposed  of  and 
.Mv  divided  lK.tween  my  sons  and  daugli- 
X"ic    (naming  them.)    To  my  son  J.  S.  I 
umcath  100  acres  of  land  (describing  it. )    '  'And 
Tr  the  execution  hereof  I  do  hereby  a|)point  T. 
1   '   1  (1  s  to  be  my  executors  of  this  my  last 
.11  and  testament,  with  full  power  and  author- 
'  Jv  t<i  do  and  peform  every  thing  herein  men- 
i    ned"    On  the  2lst  of  8eptemler  following, 
idicil  was  added  :  "And  further,  it  is  my 
'will  that  icy  youngest  daughter,  E.,  born  on  the 
i  mJ  of   August,   during  my  sickness,    should 
leiiuallv  share  with    the   rest  of    my   children 
lling  them);  and   in  case   of  the  <leath  of 
I  itUf  of  the  above  named  children  before  the 
Lte  he  divided,  then  their  share  to  be  justly 
iiiivided  between  the  survivors.     The   testator 
l&lin  1818:  "-Held,  that  the  widow  took  a 
[fee  in  the  land  first  mentioned.     McLean,   J., 
to   and  holding  that,  upon  the   construction 
I  of  the  wh(de  will,    with   the  codicil,   the   di- 
rection for  a  division   in  case  of  her  marriage 
decease  applied  both  to  the   real   and   per- 
Iwiial property.     llV'y''  <<  '"'•  v.   Wrhjlit,  16  Q. 
1184. 

"My  farm,  situate  on  the  river  Thames,  in 
tthcfirtconces'jion  of  Harwich,  lot  No.  23,  like- 
wise 11  the  rest  of  my  personal  goods  and  chat- 
Iteli  n'  what  kind  and  nature  soever,  I  give  and 
lleiiucKth.  after  the  decease  of  my  beloved  wife 
IS.,  to  my  children,  married  as  well  as  unmarried, 
|to  be  equally  divided  amongst  them  after  the 
Ijoungest  becomes  of  age,  which  said  property  is 
"ot  to  be  sold  out  of  the  family,"  &c.;  adding 
|Wow  the  attestation  clause,  but  above  the  sig- 
latures  of  the  witnesses,  "It  is  my  request, 
before  signing  the  above,  that  Mr.  A.  K.  is  to 
ke  maintained  by  my  heirs  during  his  life  :  "— 
Belli,  that  the  children  took  a  fee.  Smith  v. 
Mma,  14  Q.  B.  572. 

'And  as  touching  such   worldly  estate   as 

jrherewith  it  has  pleased  God  to  bless  me  in  th.a 

ifc,  I  give,  demise,  and  dispose  of  the  same  in 

iie  following  manner  and  form  :  first,  I  give  and 

keiiiieath  to  M.,  my  dearly  beloved  wife,"  whom 

iemade  sole  executrix,   "all  and  singular  my 

puiils,  messuages,  and  tenements,  together  with 

ly  ready  cash,  household  goods,    debts,    and 

iovuhle  effects,  by  her  freely  to  be  possessed 

Itol enjoyed"  :— -Held,  that  the  widow  took  a 

in  the  land.    Iliml  v.  Leinx,  \9  Q.  B.  41  ; 

||liirmed  in  appeal.     8ee  22  Q.  B.  11. 

'  Touching  such  worldly  estate  wherewith  it 
)  pleased  Uod  to  bless  me  in  this  life,  I  give, 
kriie,  and  dispose  of  the  same  in  the  following 
wner  and  form  :  first,  I  give  and  bequeath  to 
^B.  two  acres  of  land,  (aescribins;  it,)  also,  I 
{ve  to  Rophia,  the  chUd  whom  I  nave  raised, 
!  feather  bed,  &c. .   (naming  other  personal 
loperty ;)  also,  I  give  the  remainder  of  my  pre- 
tty, when  my  lawful  debts  are  paid,  to  Sarah 
,  my  beloved  wife  : — Held,  foil  jwing  the  last 
;  that  the  widow  took  a  fee  in  the  land  in- 
Wed  in  the  devise  to  her.    Brooke  v.  McCaul, 
IQ,B.9. 


"To  my  son  J.  P.  I  give  and  ilevise  all  that 
my  real  estate  situate,  lying  and  being  lot 
number  five  in  the  fourth  concession  of  Yar- 
mouth, in  the  London  district,  containing  200 
acres,  be  the  same  more  or  less,"  (the  land  in 
question,)  "  and  also  I  give  and  beijueath  to  my 
said  son  J.  all  that  my  real  estate  situate,  lying 
and  being  lot  number  six  in  the  fourth  conces- 
tion  of  \  armouth,  in  the  London  district,  con- 
taining 200  acres,  be  the  same  more  or  less,  to 
hold  unto  him,  the  said  J.  1'.,  his  heifs  and  as- 
signs for  ever. "  After  several  other  devises  of 
land  in  fee  to  other  chihlren,  with  other  special 
provisions,  he  added,  "It  is  my  further  wish 
that  all  my  estate  herein  devised  to  my  children 
shall  be  entaile<l  to  their  heirs  and  successors  for 
ever,  none  of  the  lots  to  be  divided,  but  to  be 
the  sole  property  of  the  heir-at-law  ;  nt  the 
same  time  there  shall  be  an  incumbrance  on  the 
said  lots  of  land,  whatever  may  be  considered  a 
fair  allowance,  according  to  the  interest  of  the 
said  estate,  to  be  for  the  support  and  benefit  of 
the  younger  heirs": — Held,  1.  That  J.  P. ,  by 
the  first  part  of  the  will,  took  a  fee  in  lot  five, 
the  habendum  applying  to  that  lot  as  well  as  to 
lot  six  ;  and  2.  That  the  subse()uent  general 
clause  was  not  sufficiently  definite  or  intelligible 
to  cut  down  such  estate  to  an  estate  tail.  Pfiilan 
v.  Graham,  22  Q.  B.  380. 

Where  in  a  will  there  is  a  charge  of  debts 
upon  the  real  and  personal  estate,  aiKl  an  express 
power  is  given  to  the  executor  to  sell  and  the 
proceeds  of  the  sale  are  devised  in  certain  pro- 
portions, the  efi'ect  is  the  same  as  if  the  testator 
had  ilevised  the  lands  uneiiuivoc.iUy  to  the  de- 
visees of  such  proportions.  C>is.:('lman  v.  Ilersei/, 
32  Q.  B.  333. 

A  devise  of  the  proceeds  of  land,  will  pass 
the  fee  simple  in  the  land.  Moore  v.  Power,  8 
C.  P.  109.  See  also  lircniiau  ct  kx.  v.  Mnuroe,  6 
O.  S.  92  ;  Crawfordv.  Ltiiidi/,  23  Cliy.  214. 

J.  S.  demised  lands  on  the  22nd  March,  1824, 
to  H.,  his  daughter,  for  life,  and  after  that  to 
her  husband  if  he  should  survive  her,  at  a 
nominal  rent.  On  the  24th  March,  1828,  he  by 
his  will  devised  to  his  son  S.  all  his  lands  by 
him  "  freely  to  be  possessed  and  enjoyed  ♦  *  " 
after  the  death  of  H.  and  her  husband  "if  she 
dies  without  heirs."  J.  8.  died  in  May.  1828. 
S.  died  ill  1842,  an  alien,  not  having  taken  the 
oath  under  the  Act  of  1828  or  1841,  and  having 
before  his  death  given  a  bond  for  a  deed  of  the 
land  to  one  I.  ;  and  the  trustees  under  his  will 
ronveyed  in  fee  to  Lin  1871.  H.diedia  1869 
•  nthout  issue,  .-iiid  her  husband  in  18(54  :— Held, 
that  under  the  devise  in  the  will  of  .1.  8.  H.  took 
a  fee,  by  roivsou  of  8.  's  incapacity  through  alien- 
age to  inherit  as  her  heir-at-law,  the  intervention 
01  the  possible  estate  for  life  of  H.'s  husband 
making  no  difference.  If  S.  had  been  capable  of 
inheriting,  H.  would  have  taken  an  estate  tail 
only,  witli  remainder  to  him  in  fee  ;  for  the  limi- 
tation over  to  him  on  failure  of  heirs  would  be 
restricted  to  lineal  heirs,  he  himself  being  a  re- 
lative, and  capable  of  being  a  collateral  heir. 
Quwre,  whether  S.  if  not  an  alien  would  have 
taken  in  fee  or  for  life  under  the  words  "  freely 
to  be  possessed  and  enjoyed,"  &c.,  in  the  will  of 
J.  S.  Qatere,  also,  whether  sec.  12  of  12  Vict.  c. 
197,  has  any  relation  to  titles  previously  ac- 
quired. The  defendant  was  held  not  estopped 
from  letting  up  the  alienage  of  8.,  for  he  claimud 
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under  H.,  whose  title  he  sujiportcd  against  that  [  ever,  anil  proceeded  :  "  T  hereliydjn 
of  S.     Her  V.  Ellivlt  ct  al.,  32  Q.  B.  434.  |  child    on  attaining  his  or 


son  C  v.,  all  and  singular  that  farm,    his  estate,  and  tliat  a  sulmeiniciit  ili^vja^.    .   ' 

same  to  be  by  him  the  said  ('.  F.  peace-  j  her  share  in  the  event  of  lier  djiiii'  intcstit" 

ably  possessed  and  enjoyed  for  and  during  his    repugnant  and  void  ;  and  tiuit  tlu^  ihildr./ * 


AJlvr4  Will.  IV.r.  l.y 
leaving  a  will  as  follows 
luito  my 
&c.,  the 

'  '  "if  ins 
natural  lite  ;  and  after  his  decease  1  will  and  de- 
vise the  same  to  the  heirs  of  the  said  (.'.  ¥.,  and 
to  thier  heirs  and  assigns  for  ever  ;  »  •  « 
and  in  the  event  of  citlier  of  my  sons  C.  F.,  I. 
B.  F.,  or  11.  F.,  or  either  of  my  daughters,  8.  F. 
or  M.  F.,  dying  before  they  come  of  lawful  age, 
or  without  lawful  issue,  then,  and  in  such  case, 
the  legacies  herein  devised  anil  bequeathed  to 
them  shall  be  ecjually  divided  amongst  the  sur- 
viving ones,  share  anil  share  alike."  V.  F.  died 
at  the  age  of  thirty,  and  unmarried  : — -Held, 
that  the  ]>laintiif,  as  heir  at  law  of  tiie  testator, 
could  not  recover.  I'er  Robinson,  C.  J.,  the 
word  "or"  should  ])e  read  "  and  ; "  and  C  F. 
took  an  estate  in  fee,   subject  to  an  executory 


P'-'ttlmte.vi 

''^'''  '"''Jiintv  riv..   ' 

I  his  or  her  share,  (atter  expenses  of  iiiviMtriv     "^ 

(lieu  m  1841,    are  deducted,)  for  his  or  her  solo  iiie .  Ji'"i"? 

1  will  and  devise   that  the  widow  took  an  a))si)hito  iiitcrwr 


-W.  F.  died 


in  all 

entitled  to  tiie  income  only  on  att,iiiiii'i',tJ|.*"* 
''  Ltislniian,  8  Cliy.  4;),-)     '^     ' 


Kvrr  v. 
Testator  devised,  certain  lamls  to  hi 


wenty. 


in  fee,  with  a  devise  over 
H 


and 


iii.s  son  H, 

shall  die  intestate  or  without  issue :  "Jlr  Ti" 
tliat  III-  must  be  read  iiml,  and  tluit  tlie  cimdit 
was  inoperative..     AV  Uitlivock,  II  ciiy,  4.)-    '"" 

By  his  will,  dated  UStli  .laniiaiy,  1840  tesh 
tor  devised  as  follows  :  "  I  will  and  dfvise  tun,v 
son  ('.  all  mill  singular,  &o.  (ccitain  land)  ta|»' 
by  him  pc'iceably  possessed  and  fiiji.ytd  fliraiil 
during  his  natural  life,  and  aftci-  his  d«ease 
will  and  devise  the  same  to  the  huirs  of  tln'saiil 
C,  and  to  their  heirs  and        ' 


devise  over,  in  case  he  should  die  underage  and  ;  consideration  whereof  I  will,  onl,.,-  j,,,,!      "" 

without  issue,     '"er  Burns,  .J.,  the  will  should  I  that  the  said  V.  shall  pay  yearly  and 

be  read  without  alteration  ;  I'.  F.  took  an  estate  '  •  • 

tail,  and  therefore  on  failure  of  such  estate  the 

ilevise    over    took    effect.     Doc   d.    Fvrsyt/i    v. 

Qwu-bnhuxli,  10  Q.  B.  148. 


j  unto   his  mother  tlia  sum   of 
I  widow^hood  ;  and  also,  tiiat  lii: 


i-l 


"  Should  my  beloved  wife  C.  surxiveme,  all 
my  worldly  substance,  all  that  I  am  worth,  jvll 
my  worldly  est.ate,  1  give  and  bequeath  to  her 


for   ever,   to   dispose   of   it  as   she   may  think  I  *  ^l  .  . 

proper.     Be  it  understood  this  power  of  author-  !  ".'rtlier  provision, 
ity  it  is   only  during  her  widowhood 


reit, 

^•^'i-TVVKirj 

turinViieJ 

shall  iiav  to  hi 

sister  M.  the  sum  of  £2.')  yearly  and  evciv  vtjr  I 

so  long  as  she  shall  remain   sini,de."    ThciiW 

lowed  a  devise  to  his  son   1.  H.  of  curtain  b-'s 

in  similar  words  ;  and  then,  aft.r  witaindiviw 

and  bequests  to  others  of  his  childion,  incli 

f   £500     to   his  son   K.,   there  wiuMh:jl 
„„„„,-,  -  A"tl  in  the  event  lit  fitlifrl 

if  tbe!"^  '"y  S"»8.,^'-'   I"   li;.."'  H.,  or  either  of  ml 


ity  11  IS   oniy  iiuring  ner  wmownooii  :    11  ine  1  ,      Y.         ^  ^;     ,'.       ,    J       >-"iai  m  m- 

estate  or  property  be  not  alienated  during  i,er  '  "*"«'""'"^ ,'^-  ''>■.  -^l'. 'fymg  before  they  00:111:1 
natural  life,  or  no  will  by  her  made  in  favour  of  I  !'««'•  "?'"  without  issue,  then  and  m  such  ca*tlej 
any  of  my  brothers  and  sisters  or  any  of  their  ^ 'V^'Ji^'f ''''"''''"I/,''^^^ '1"'^  ^'''l''^'*'''^'' ''''''^!^ 


ly  ot  my   hrothcrs  anil  sisters  or  any 
children,    then,    and  not  till   then,  I  give  and 
beiiueath  unto  my    sister  M.,    or  to  her  heirs 

for  ever,   (the  land  in  question.)     Those  lands  ,  ^  ^,  r  ^     .        , 

or  estate  devised  is  not  to  be  sold  or  mort- "^^'^P'^rf  "'/•^""^'^^  «f  testator  s  ehil.ir.n ««; 
gaged  for  ever  out  of  the  family,  except  one  1  *il»»^?''^l%f''\' ">*'\V"n"'s«''f  aiding  in  iIk  .,, 
Lrother  or  sister  to  the  other,  or  to  a  brother's  ^  ^A™''*"'"  "f.  *''«  ,^''^  -•  (M'"""""  aiuMVili*^ 


shall  be  equally  divided  ainoiigst  the  survnui.l 
ones,  share  and  share  alike  :"—  Held,  in  aiiin  il,| 
(Morrison  and  Wilson,  J,T.,  diss.)  thatextiiusji 
evidence  of  the  ages  of  testator's 


struction  of  the  will ;  2. 

or  sister's  chihlren,  as  far  as  the  second  degree":  '•'''••  '''"'!■ -^    TZ  '-■•  "'^.^'"'■^  Ij;'^"  "y^f'-'  .v«"s.fl 
-Held,  that  the  widow  took  an  estate  in  fee.  !«««/*  the  date  of  the  will,  and  having  ,y 
Bi'r,jin  V.  The  Shier,  of  St.  Josep/i,  22  Q.  B.  204.  i  without  issue,  the  gift  over  took  dleot  as  J 
•'  ^  ^  I  spected  the  land  devised  to  iiim;  S.  Perl  inii»,| 

F.,  who  died  in   1861,   by  his  will,   made  in  '  C.  J.,  and  (Jwynne,  .T.,  the  gift  to  ('.  wasi 
1861,  gave  to  his  wife  all  his  lands  for  life  ;  and 
after  her 


decease  he  devised  to  each  of  his 
seven  children  separate  lands,  adding  "and  in 
case  any  of  the  aforesaid  legatees  should  die 
before  he  or  she  comes  of  age,  or  should  die  in? 
testate,  then  and  in  such  case  his  or  her  portion 
shall  be  equally  divided  among  the  remaining 
survivors.'  J.  F.,  the  eldest  son,  and  one  of 
the  devisees,  died  intestate  in  1867,  at  the  age 
of  thirty,  leaving  a  son,  the  testator's  widow 
having  died  in  1864 :-— Held,  that  J.  F.,  being 
twenty-one  at  his  father's  death,  took  an  abso- 
lute vesteil  interest  in  fee  in  remainder  expectant 
on  his  mother's  death  :  that  the  devise  over  was 
void  as  being  repugnant  to  this  gift  preceding  it ; 
and  that  the  land  devised  to  J.  V.  went  there- 
fore to  his  son,  not  among  the  other  surviving 
devisees.  Semble,  that  if  necessary  "  or"  in  the 
devise  over  might  have  been  read  "and." 
Farrell  v.  FarreU,  26  Q.  B.  652. 

A  testator  directed  all  the  rents  and  income 
of  his  estate  to  bo  divided  between  his  widow 
and  children,  one  share  to  each  of  the  children, 
and  two  to  the  widow,  heir  heirs  and  assigns  for 


estate  in  fee  simple,  subject  to  an  txeoiit«r 
devise  over  in  the  event  of  his  dying  witkl 
issue.  I'er  Wilson,  J.,  and  Morrison,,!.,  Ct., 
a  fee  simple  absolute.  Per  .Strong,  V.  I'.,  [_'.  U4 
an  estate  tail,  with  reniair.der  over  in  the  era 
of  his  dying  without  issue,  rorin/ili  v.  il44 
III.,  22  C.  P.  115;  inappeal.— .V.  C'.  inthel.Pj 
21  C.  P.  408. 

A  testator  devised  all  his  estate,  real  aiiil 
soiial,  to  trustees  for  the  support  ami  mainlii 
ance  of  his  wife  during  her  widowlmod,  anJa 
his  daughter  until  she  should  attain  21 
directed,  in  case  she  should  survive  her  niptli 
thot  the  trustees  might  convey  tii  the  iLwglitd 
on  her  attaining  majority,  but  in  no  cwi 
she  to  have  control  of  the  property  until  i 
marriage  or  death  of  her  mother ;  .iiul  fnrt 
that  "even  after  death  or  marriage  of  nivM 
dear  wife,  and  after  the  majority  of  niyi 
daughter,  my  said  tnistees  may  still  oontiiwilj 
manage  saiff  estate,  and  allow  her  the  \r> 
proceeds  arising  therefrom  only,  till  tliey«' 
see  proper  to  give  the  ni.aimgenient  thiTeollj 
my  said  daughter.     *     *     In  the  event  nfr 
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I  ami  inte"'J(>n  that  if  the  aaiil  William  should 


rexpoususd!'  lirniifrrepiri  1 

is  or  lior  sdle  list ; -Hdd, 

an  absolute  iiitcrcst  in  all 

8ul>seinu;iit  lU'visc  civw  i,t 
t  of  her  ilyiiigintc'sUtcwas 

and  that  thu  cliilclri'ii  wtre 
u  only  on  :ittuiiiiiig  twenty. 
iKUi,  8  (-'liy.  A'X). 

lurtaiu  lands  to  his  sdn  H, 
over,  and  "in  eiisu  my  jon  i 
a  or  without  issue :  "—iii.H 
1  ami,  and  that  tlie  cimiliti„n 
>  lialicurk;  '.I  Chy,  4-J7, 

I  'JSth  January,  1840,  testa- 
vs:  "I  will  mill  ilevisc  to  my  I 
lar,  &c.  (otrtiiii  laml),  toliei 
osscsscd  and  oiijoycil  foraitl 
lifo,  and  after  his  ileceasc  1 1 
saniu  to  tlu'  hi.'irs  of  the  said 
irs  and   assigns  fur  evev ;  in  | 
L'of  I  will,  order,  aiul  iliri«, 
\\\  \)ay  yearly  ami  every  ytar  I 
■^\^  sum   of   il'J.'i  ilunng  lisr| 
dso,  that  he  sliaU  (lay  tn  hi»| 
jl  £'2.">  yearly  ami  every  ytat,! 

II  remain  siugle."  'nitiiM-j 
his  son  1.  H.  of  certain  lai 
and  then,  after  eertain  ilevi5ci| 
hers  of  his  ehililreu,  iiicliiilin;! 
o   his  son  K.,  there  was  thai 

"And  ill  the  event  of  eitktl 
. .  B.,  or  U.,  or  either (li  myl 
M.,  dying  before  they  eoiiitjl 
sue,  then  and  in  sueh  cascttel 
vised  and  bi!inieatlie>l  to  tlicm,! 
Uvided  amoiijjist  the  siirvmcjl 
are  alike  ;"■  -  Hehl,  in  aiiiieiUj 
ilsoii,  J.I.,  diss.)  that extniiiisi 
,gcs  of  testator's  elulilrcn  ' 
■  imrpose  of  aiding  in  tlic  ««•! 
vill ;  '2.   (Morrison  ami  WilijiJ 

having  been  over  '21  year!(<f 
of  the  will,   anil  having  did 
le  gift  over  took  etlectast 
devised  to  him ;  X  I'er  lirai«,l 
me,  J.,  the  gift  tn  ('.  wasiJ 
ude,   anliject  to  an  excctiH 
le  event  of  his  dying  witbul 
m,  .1.,  and  Mi)rrisou,.l.,C.i»ir 
ute.    Per  Strong,  V.f.,  I.  t(rf 
th  roniair.der  over  in  the  ««) 
hout  issue.     Forfijlli  v.  'M 

inappeal.— .S.  C.  mtlieC.PJ 

ised  all  his  estate,  real  andp 
1  for  the  supiiort  and  nuiuM 
during  her  widnwlunnUM  i 
itil  she  should  attain  21;*" 
she  should  survive  her  niotb 
might  convey  to  the  ilaugM 
K  majority,  hut  iuiioci!«iK 
trol  of  the  provwty  un  H  i' 
;h  of  her  mother  ;  ami  m 
f  death  or  marriage  "t  my ' 
after  the  majority  of  iiiy| 
dd  trastees  may  still  m\m* 
tate,  and  allow  her  tk  y<J« 
r  therefrom  only,  till  ttieij 
ivc  the  managonieiit  tlicfwij 
•er.     *     *     In  theoveuti'l" 


I  n,  „f  mv  siii'l  'laughter  without  leaving  law- 1  ami 

|e«toi"  J  ^^^^^^  body  to  survive  her,  I  order  '  die  leaving  no  legitimate  issue,  the  said  two  h)ta 
IfilisHeo  ^^^^^  ^^^^  ^^^.  J  ^,.„^jyyg  j,i,.^ji  ^^,\l  ^,j,i  i  t^  y^^^^  ^,,,1  ),j  j,,  the  said  Walter,"  (another  son,) 
liniluiret  ^"^^.^j.^  j^f^er  the  death  or  marriage  [  "  and  his  heirs,  and,"  &c.,  making  provision  for 
Itonvey  sj '  j^  ^^  ^^.j^^^  i^j,,^  that  they  divide  the    the  estate  going  to  his  other  sons  sucee.ssively, 

!!r.miil  niMporty  that  in  ly  then  behnig  to 


of  '  in  case  of  failure  of  issue ;  "  and  if  the  last  named 

nil  nnipe'rty  tuai  in  ly  men  ooiong  to    should  die  leaving  no  legitimate  issue,  then  the 

I*''"    eifiially  among  all  my  brothers  and  i  same  to  the  surviving  heirs  of  my  family,  in  eijual 

'         Hut  if  my   said   daughter  live,    proportion:  "  -Held,  tiiat  William  took  an  estate 

tail,  not  a  fee,  and  that  a  eonveyance  by  him 
(Iwfore  9  Vict.  c.  11)  was  void.  O'JieUly  %•. 
C'orric,  11  Q.  B.  557. 


STkiuls  mid  premises  shall  be  pre"served  for 

"  '  1  her  heirs  and  a.ssigiis  for  ever.        I  he 

i  „w  ilioil  shortly  before  the  daughter  attained 

hi  the  ilaii^hter  was  married,  but  had  no  issue, 

„1  the  object  of  the  suit  was  to  c.m.pel  the 

Litocmvoy  tiie  estate  to   her:- Held, 

t.mtiie  death  of  the  mother,  and  the  daugh- 

ittiiniiij;  21,  she  took  an  estate  in  fee  simple, 

•, '.  j  fg  tiie  discretion  of  tlie  trustees  as  to  the 

'  e  uf  conveying  the  same,  and  not  an  estate 

fee   witli  an  e.'cecutory   devise   over  ;    hut 

lether  tlic  trustees  chose  to  exercise  the  dis- 

tion  vested  in  them  of  conveying  the  estate 

her  or  retaining  it  in  their  hands,  for  the  pur- 

loiif  maiiaging  it,  she  was  entitled  to  the  whole 

Breeds ;  anil  the  management  of  the  estate  must 

■exclusively  for  her  Ijenetit.    ( \trmdkc  v.  Scott, 

rciiy.  42ti. 

iBur^JiM  V.  Bniroirs,  21  C.  P.  42(5,  p.  4086. 


(b)  ilMali'  Tail. 

IB  l)ciiig  noiiiiueo  of  the  crown,  devised  the 
liitohissou  .1.  and  his  heirs  ;  and  in  failure 
[his  heirs  male,  then  to  the  heir-at-law  of  his 
iT.  The  patent  issued  after  B.'s  death  to  J., 
uie.isee,  his  heirs  and  assigns,  to  the  uses 
)ciHeil  in  the  will  of  the  devisor  :— Held,  that 
I  latent  gave  to  J.  whatever  estate  he  would 
ire  ken  entitled  to  under  the  will  if  the  tes- 
ior  hail  (lied  seiseA  in  fee  ;  that  he  Wivs  only 
jit  in  tail,  and  had  tiierefore  no  estate  which 
Id  1)C  snhl  after  his  death  to  satisfy  his  debts. 
Rooil,  J.,  diss.,  and  holding  that  -J.  took  an 
'  tail ;  and  the  lessor  of  the  plaintitl",  as 
Piatlaw  of  T.,  took  only  a  life  estate  in  re- 
„Bder ;  and  that  such  life  estate  merged  in 
ifee  simple  cinning  to  him  by  descent  as  heir- 
llw  of  J.,  which  was  then  liable  to  be  sold 
ileht.    Doi'  d.  Butler  v.  Stevens,  6  0.  S. 

i  testator  devised  lands  to  his  djvughter,  to 
i  during  her  life,  and  afterwards  to  Tier  heirs 
li'er,  adiUnL'  a  provision  for  its  division  among 
"should  it  so  happen  that  my  daughter 
1  not  have  heirs,"  &c. : — Held,  that  she  took 
t  an  estate  tail.  Doe  d.  Amlemoii  et  al.  v. 
t|f./((,  3  Q.  ]i.  140. 

i (leriseil  land  to  his  son  J.,  "to  hold  to  him 

kis heirs  forever,"  and  then  added,  "  My  will 

jit  none  of  my  sons  shall  have  power  to  alien- 

I  lamls  thus  bequeathed  to  them  respec- 

^,  but  they  shall  transmit  them  from  *n*-her 

,  or  the  next  nearest  heir,  so  that  they  may 

irays  preserved  in  the  family  :  " — Hehl,  that 

k  an  estate  tail  by  implication,  and  that 

'.riction  being  only  such  as  distinguished 

^t«  in  tail,  was  not  illegal.     Doe  d.  Mc- 

^.MchtyreHal.,  7  Q.  B.  156. 

Iteitator,  after  dovisinff  land  to   his  son 
iiauilhis  heirs,  added,  "and  ia  my  will 


A.  AIcL.,  l)y  his  will,  after  leaving  other  land 
to  his  daughter  H.,  "  her  heirs,  executors,  and 
i  assigns,  for  ever,"  devised  the  land  in  (piestion 
j  to  his  son  A.,  "and  to  his  heirs  lawfully  begot- 
ten," .and  to  his  grandson  J.  other  land,  in  the 
;  same  manner,  adding,  "in  the  event  of  any  of 
j  the  aliove  named  devisees,"  (naming  the  three,) 
"dying  before  they  have,  or  without,  a  lawful 
:  heir,  then  his,  her,  or  their  devise,  or  property 
given  them  by  this  will,  shall  be  eipially  divided 
among  the  survivois  or  survivor;   but  if  they 
shall  all  die  without  a  la\vful  heir,  then  the  pro- 
perty given  them  by  this  will  shall  be  equally 
divided   among  my  sister  E.  S.'s  children": — 
Held,  that  the  devisees  took  an  estate  tail  with 
cross  remainders  ;  anil  eonseijnently,  A.  and  J. 
having  died  without  issue,  and  H.  having  left 
children,  th.-it  J. 's  share  went  to  them,  not  to 
his  heir-at-law.     Jiai/  v.  Goiidf  et  al.,   15  Q.  B. 
131. 

Testator,  after  devising  certain  land  to  hia 
wife  for  life,  provided  that  at  her  death  the  said 
land,  together  with  the  residue  of  his  real  es- 
tate, should  be  enually  divided  between  his  two 
daughters,  to  hold  duiing  their  lives,  and  after 
the  death  of  either  her  share  to  be  eipially  divi- 
<led  between  her  children,  share  and  share  alike, 
as  soon  as  they  should  attain  the  age  of  21  or 
should  marry  ;  and  in  case  either  should  die  witli- 
(uit  leaving  legal  issue,  then  her  share  to  be 
equally  divided  among  the  testator's  brothers, 
&c.  He  died  in  1832,  leaving  these  two  daugh- 
ters, his  only  children  : — Held,  that  the  whlow 
took  no  interest  in  the  residue  ;  that  the  daugh- 
ters took  an  estate  tail  therein  ;  and  that  under 
Vict,  c,  11,  either  of  them  could  convey  a  fee 
simple  in  her  share.  Smun  v.  Ellix  et  lu.,  19 
Q.  B.  559. 

The  testatrix  devised  land  to  A.,  his  heirs  and 
assigns  for  ever,  subject  to  certain  legacies,  and 
declared  that  in  case  A.  <lied  without  leaving 
lawful  heirs,  his  widow  sh,  ild  enjoy  the  pro- 
perty during  her  widowhood  ;  and  that  on  her 
marrying  again  the  laud  should  lie  sold,  and  the 
proceeds  equally  divided  among  such  of  the  sons 
and  daughters  of  the  testatrix  or  their  heira  as 
were  living  :— Held,  that  A.  took  an  estate  tail, 
and  by  a  disentailing  deed  could  give  a  gooil 
title  to  a  purchaser  of  the  fee.  Dale  v.  Mc- 
Giiinn,  15  Chy.  101. 

A  testator,  who  died  before  the  6th  March, 
1834,  seized  in  fee,  devised  to  each  of  three  sons, 
D.  R.  and  C,  "  to  be  by  him  entailed  to  any  of 
his  issue  he  may  think  proper,"  with  the  further 
provision,  th.it  if  any  of  the  three  should  die 
without  issue,  the  property  should  "Imj  divided 
ecpially  between  their  successors,  subject  to  en- 
taUment": — Held,  that  the  three  sons  took  estates 
tail  in  the  land  ;  that  D.  and  R.  had  a  contin- 
I  gent  interest  in  fee  tail  on  failure  of  the  issue  of 
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C.  ;  and  tlmt  D.,  as  the  heir-at-law  of  the  testa- 
tor, liad  the  reversion  in  fee.  JJiimhle  v.  Johu- 
son  etiiL,  17  C.  P.  ». 

H.  devised  land  "in  trust  for  the  only  benefit 
of  K.  H.,  for  and  dining  liis natural  life,  witlumt 
impeachment  of  waste,  and  from  and  after  the 
determination  of  that  estate,  in  trust  for  the 
heirs  of  the  body  of  him,  the  said  K.  B.,  and  in 
default  of  such  issue,  then  in  trust  for  the  next 
heirs  of  me,  the  said  H.  :"— Held,  clearly  within 
the  rule  in  Shelley's  case,  and  that  11.  15.  took 
an  estate  tail.  7 iiiiis  mid  Bitmlivnier  <t  lu:  v. 
Pa^xvion',  32  Q.  B.  419. 

A  testator,  who  died  in  18()8,  deviseil  land  to 
his  son  1).,  and  other  land  to  his  daughter.  A., 
charged  with  legacies  to  his  other  children.  The 
will  further  declared  tliat  if  1).  died  witliout  heirs 
D.'s  projierty  "shall  remain  for  the  use  of  iiis 
widow  during  her  life,  after  which  it  shall  be 
divided  as  seems  best  between  the  rest  of  niy 
children,''  and  if  A.  died  without  heirs  tlie  pro- 
perty devised  to  her  "shall  revert  in  tlie  same 
way."  1).  was  married  befo'-e  tlie  making  of  the 
will,  and  A.,  after  the  testator's  death,  married 
the  plaintiff,  and  died  in  1870:— Held,  that  D. 
and  A.  took  estates  tail  ;  fiu-  the  j)ersons  in  re- 
mainder, the  rest  of  the  testator's  children,  being 
the  collateral  heirs  of  D.  and  A.,  only  lineal 
heirs  coidfl  have  been  intended  to  take  under  1). 
and  A.  Held,  also,  that  the  words  "revert  in 
the  same  way,"  meant  "shall  follow  in  like 
manner,"  and  thr*  therefore  A.'s  husband  after 
}ier  decease  took  a  life  estate  in  the  property 
(I.  vised  to  lier,  as  D.'s  wife  would  take  in  that 
devised  to  1).  Jan/iiic  v.  W'i'noii  el  itl.,  32  Q.  B. 
498. 


under   the  will  his  father  took  :in  estate    tl 
which  descended  to  him.     The  iUf«i(lii„t 
the  heir-at-law  of  the  testator,  lunl  !,j',|    *" 
conveyance  from  Peter  McVitai-  •  -  H.'i,l 
Queen's  Bench,  .39  Q.  B.  232,  (Wi'Ih,,,,,,!   I 
that  Peter  Ferguson  did  not  tukf  im' (■««'■ 
under  the  doctrine  of  ey  prcs ;  and  thV 
principal  devise  to  the  unboin  {^raiulsnn  1 , 
void  for  remoteness,  defendant,  tliu  lifii-itT 
was  entitled.   Per  Wilson,  J.,  tlu-  ininiiiial  i .' 
being   void,    Ferguson    took   ;in  istati'  m"" 
male  ;  tlie  limitation  on  such  e,st:iti',  in  favim 
the  great  grandson,  being  iin'in  rati'vu  ainl'voi,]] 
could  not  defeat  it;  and  the  plaintiir  wasdititl 
under  his  father  by  descent,  "i  unilir  liis  ,1  ** 
from  McV. ,  to  whom  his  father  liail  cimvovJl  " 
Held,  in  Appeal,  reversing  the  jnilgnioiit'dt  tlj 
Queen's  Bench,  that  Fergu.soii  tixik  an  istatiti 
male,  with  .an  executory  devise  nvir  tn  the  tin 

great  grandson  descending  fro nu  (.f  tist;,i„r' 

sons  in  the  masculine  line  :  that  the  ti.niliti„|,, 
tfi  occupation,  &c.,  if  it  ini]iiise(l  tlie  dutv, 
personal  occupation,  was  void,  as  liein"  ivniiiiu, 
to  that  estate  :  th.at  such  estate  liein^iK  ' 
ible  by  barring  the  entail,  was  nut  an  iiiiVinJ 
ment  of  the  law  against  perpetuities;  an4 
tlie  plaintiff  therefore  was  eiititleil  tn  rtn 
t\rijiiiiiiu  V.  Fenjimon,  1  App.  {;.  4,-)^>.  ]||,y 
Supreme  Court  the  deci.siou  df  tlie  (nun a 
Appeal  was  rever-sed. — Strong,  .).,  (lisaiitiii- 


A  test.itor,  who  died  in  1849, 
lows  :  "It  pleased  the  Lord  to  give  me  two  sims, 
equally  <lear  to  my  heart.  To  give  them  ecjual 
justice  I  leave  all  my  land  to  the  first  great 
grandson  descending  from  them  by  lawful  ordin- 
ary generation  in  the  masculine  line.  To  him  I 
bequeath  it,  and  to  him  1  will  that  it  pass  free 
from  any  incumbrance,  except  the  burying 
ground,  and  the  (juarter  of  an  acre  for  a  place  to 
worship."  (To  Duncan,  his  son,  he  gave  his 
familj'  bible  .and  'is.,  above  what  he  had  done 
for  him.)  "To  Peter  Ferguson,  my  son,  I  be- 
queath my  implements  belonging  to  my  farm, 
and  to  occupy  the  farm,  and  to  answer  State 
dues  .and  public  bindings  himself  .and  the  lawful 
male  offspring  of  his  body,  until  the  proper 
heir  come  of  .age  to  take  possession,  but  Peter 
himself  and  all  are  restricted  and  prohibited 
from  giving  .any  wood  or  timber,  of  whatsoever 
kind,  awaj'  off  the  land,  or  bringing  any  other 
family  on  to  it  but  his  own.  But  if  he  leave  a 
situation  so  advantageous  •  »  1  appoint 
Peter  McVicar,  my  grandson,  to  take  charge  of 
the  place,  farm,  and  all  that  pertains  to  it,  and 
occupy  the  same  for  his  own  benetit  and  .advan- 
tage, according  to  the  forementioued  restrictions 
and  conditions,  until  the  heir  be  of  lawful  age  as 
aforesaid,"  Tlie  testator  died  in  1849,  leaving 
the  land  subject  to  a  lease,  which  expired  in 
1857.  Peter  Ferguson,  after  having  gone  uito 
occupation,  in  that  year  conveyed  his  interest  to 
Peter  McVicar,  named  in  the  will,  and  left  the 
place  in  the  same  year.  Neither  of  the  testator's 
sons  had  any  sons  born  during  the  testator's 
lifetime.  The  plaintiff  in  ejectment,  the  heir-at- 
law  of  Peter  Ferguson,  the  son,  claimed  that 


A  testator  devised  property  to  liis  sun  A.,  aii 
to  the  lieifs  of  his  l)ody  hiw  inlly  t(i|lie  littitiJ 
with  power  to  .appoint  .any  (me  cji-  mcnv  nf  jj 
heirs  to  take  the  same  : — Held,  tliat  A.  t'«ki 
estate  tail  ;  that  there  w.as  no  trust  in  lavmiri 
his  children  ;    .and  th.at  iiioitgaj^es  tlunt.; 
executed  by  him   took   preeeileine  (jf  tin  tla; 
levised  as  fol-    of  the  children  under  .an  aiipdintnieiit  wliul 
afterwanls  executed  in  their  favuur.     77,.  ^, 
(IIkI   LiKin   Conqnuii/   of  Ciiiiiiiln   v    /V.r. 
Chy.  19. 


A  testator  directed  his  executors  tci  uit  1: 
his  outstanding  estates,    .and  alter  iiayiiieiitj 
debts  and  funeral  expenses  to  exjieiul  the 
eeeds  in  building  on  liis  property,  ainl  alsnam 
two    years,    with   the   consent  nf   his  \iH< 
authorized  them  to  sell  his  Imuiestead  in  vii 
lots,  and  to  invest  the  proceeds  in  landiiriio 
eminent  stock  as  his  widow  niij.'ht  iltsift ; 
the  yearly  income  of  all  liis  estate,  real  as 
.08  personal,  he  gave  to   lii.s  wife  Inr  lursi;™ 
and  that  of  his  children,   for  her  natiinll 
provided  she  rcm.ained  his  wiilnw,  hut  U"l 
th.an  during  the  minority  of  his  ehililrtu  1 
should  marry  .again  ;  nevertheless  she  wiistu  j 
guardian  of  the  children  during  tlieir iiiiiinlj 
and  receive  s.aid  incomes  for  thvir  suiipoitii 
each  became  of  age,  and  when  the  Vduiigijil 
came  of  age  then   the  property  was  td  1 
and  share  alike,  between  liis  surviving  tliiliij 
or-  their  heirs  :  —Held,  1 .  That  the  chiM; 
estates  tail,  with  cross-reniaiiulers  in  the  ivi 
2.  That  the  widow  had  the  power  of  iiiakiiij'a 
estate  realty  or  personalty  at  lier  (liscrtticij.  ( 
Th.at  the  power  of  sale  having  WngiveaK  ' 
executors  qua  executor,  and  not  hyiiMie,ll 
could  not,  after  having  once  reiioiiiiciil,  «« 
such  power.     Travers  v.  GmIUi,  20  C'liv.  I 

See  Doe  d.  Forsyth  v.  QuadeuhuA,  Id 
184,  p.  4079  ;  A'ih//  v.  JJowjIierhi,  11  C  P  * 
p.  4128 ;  Philan  v.   Omliain,  22  Q.  B. 
4078 ;  Iter  v.  Elliott,  32  Q.  B.  434,  p.  mM 


V)4 

father  tonk  ,in  estate  tail 
)  him.  The  (ltfuii(iant  wi 
the  tcstivtor,  and  ;ia4  iils,, 
iter  McVuMi-;  -Hi'lii,  i„ti, 
y.  B. '28'->,  (Wilson,  .1.,, lis, _ 
II  dill  not  take  anistatct 
i  of  ey  iirt's  ;  and  that,  A 

the  uuIhivii  j;randMiii  l«iii. 
8,  ilefemlant,  the  liiMi-atdart 
Vilsoli,  J .,  tlu'  I'linLiiiaUlcvijf 
isDii    took   an   ustatu  in  taj 
in  on  such  cstati',  infavDurn 
,  hting  inoinrativo  ami  v.,ii 
;  anil  the  jdaintilf  was  iiititla 
y   (lesut-nt,  nr  undi-r  his  ilta 
ini  his  fathfi-  had  cimvi'viil ; 
•eversing  tlic  indgnifntdi  tl^ 
lit  Fergnsoii  tuok  an  I'statct, 
jutory  (lovisi!  ovui-  tu  thi?  tin 
iuuntling  frmn  one  of  tistatiii'l 
,ine  line  :  that  tlif  iimdititin 
J.,    if  it  iniiMisfd  tlif  iluty 
in,  was  void,  as  lifingri'im^jiiiu 
at  sucli  estati' 1  icing  ili.'>tnicll 
be  entail,  was  nut  an  iufrinH 
vgainst  pcrpt'tuitii's ;  ami  4 
if  ore  was  entitlud  to  rm 
indii,   1    A\i\\   It.    l.V.'.    luty 
the,  decision  <if  tlit  Cniirti 
■sed.— Strong,  .1.,  dissciitiiii 

sell  property  to  liis  son  A.,  aal 
3  body  law  fully  tijlio  iK^.titi 
point  any  oiu' or  nmiv  nf  stj 
same  : — Held,  that  A.  t'«ti 
there  was  no  trust  in  laviyr 
id  that  niort 
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tlii'i'tt'iii) 
took  precciUiii'c  (if  tlictlaiij 
nder  an  appnintniiiit  wliitklj 
ted  in  their  favunr.  7'A.  U 
null/    of    Vuniiihi    V.    /';■■'" 

;eted  his  executors  to  gtt  iai 
estates,    and  alter  iia\iiieiit< 
il  expenses  to  expend  tlit  pj 
;  on  his  property,  and  alsiuiti 
h    the   consent   of    his  \\\\si 
to  sell  his  homestead  in  villii 
ist  the  proceeds  in  landnriif 
s  his  widow  might  desire ;  i 
le  of  all  his  estate,  real  as ' 
;ave  to  his  wife  foi'  hersiiid 
'  children,   for  her  natural  Uj 
uaiued  his  widow,  hut  ii'il>iM 
minority  of  his  ehildwi  i  if 
;ain  ;  nevertheless  she  »>  to  I 
children  during  their  raiii»ntj 

I  incomes  for  thvir  suiiimrtii 
age,  and  when  the  Y(iiiiii;iat 

II  the  property  was  tug"  ski 
,  between  his  sm-viving  cliiliiii 
-Held,  I.  That  the  childrtntj 
h  eross-remaiuders  iii  the  iw 
low  had  the  powerof  inaliinjll^ 

personalty  at  her  discrttia  I 
of  sale  having  been  giventotl 
executor,  and  not  hyiiM*' 
•  having  once  renouiieiil.  «« 
rmwrs  V.  Cltmliii,  I'OC'hv.  M 

Wsyth  V.  yi/dcfcii''""''.  IJ*] 
Kiniiv.   X>0H;//icrt,'/,.14;  .; 
„  v.   amiuun,  i-i  y.  l» 
Wo«,32Q.li.434,l'.->«'5i"^ 


llVWi,  3  f 'I'.V.  fiOC),  p.  4087  ;  Forxyth  v.  Oalf, 
Uif  r.  il.'),  ]).  4080;  Jfclltin  v.  Sci'tm,  24  Chy. 
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(c)  Lite  Extiiti: 

\ilevisee  "of  all  the  proceeds"  ensuing  from 

ajirm,  fi'f  I'f^'-  &'^'^'^  '■*"   estate  for   Hie  in  the 

,     liyinnilieation,  especially  where  the  devisee 

I    j.;,]  foe  is  entitled   to  the  cattle  and  effects 

,ln.  f;irni,  liy  the  express  words  of  the  devise, 

jjlv  (jn  the  death  of  the'devisee  for  life.     Hri-n- 

l,',i,i,/H/.  V.  Miinrn,  ()  O.  S.  92. 

I'lidor  the  following  will,  (the  testator  dying 

IViiire  the  4  Will.   IV.   c.    I,  c.inie  into  force), 

Anil  tmiehiiig  my  worldly  estate,  1  give  and 

IjiiiHiji' <if  the  s.inie,  itc."  then  foUowed  various 

|jjyi,i.,<  til  several   children;    then    "all   other 

jiiMicrtv  iif  which  I  shall  die  jiossessed  and  not 

itaiii  mentioned,  I   wish  to  be  divided  among 

tte  live  children  above  named."    The  testator 

Kiitiiaililed,  "to  A.  H.  of  K.,  1  give  and  lienneath 

U  Xii,  II,  in  tlic  Ttli  concession  of  tlu;  township 

Li  N'llsiin,  and  comity  of  Haltoii,  and  .appoint 

siiid  A.    H.  one  of  my  <■        '.tors  ;""-Held, 

at  A.  H.  took  only  an  estai        r  life  in  No.  i), 

that  the   reversion    therein    passed  to  the 

ttsiiluaiy  devisees,  not  to  the  heir-at-law.    Doc 

'fophtiiL  V.  ndlrt  iiL,  ()  Q.  B.  527. 

Htll  that  a  devise  to  testator's  wife  of  land, 
B't.i  lie  at  her  will  and  disposal  during  her  life," 
nth  a  siilisei|iicnt  direction  .as  to  what  slnmM 
link'  iif  the  estate  after  her  decease,  clearly 
I  her  only  an  estate  for  life,  not  in  fee.  Doe 
A'l'/n'V.  Culliii.'*,  7  Q.  B.  51!). 

A  testator  devised  his  property,  real  anil 
lersonal.  to  .S.,  his  gr.andson,  but  upon  certain 
icnilitiiins,  (which  wen;  proved  to  have  been 
leriiinned)  ami  further  ordered  that  the  said  8. 's 
li.itliir  and   testator's    youngest  daughter,  C, 

,nilil  have  a  lien  iiiion  said  lands  as  a  home 
kring  either  of  their  natural  lives,  then  after 
itiir  ileeea.se  the  same  siiould  revert  to  the  saitl 

..iiiil  his  heirs  for  ever;  — Held,  that  a  joint 
ptate  fur  life  passed  to  testator's  two  daughters, 
jemainder  to  the  survivor  for  her  life,  with  a 
limainiler  in  fee  to  the   nepliew.     Seoiiltr   v. 

■>,Ai;  8  C.  P.  !t. 

.J.K.,  hywill  dated  8th  October,  1871,  devised 
1  his  real  property  to  his  son,  the  plaintiff;  he 
|xt  devised  his  peraon.al  jiroperty,  with  slight 
([cqitimis,  to  his  wife  E.  F. ;  and  the  fourth 
|»usu  w.is,  "  My  will  is  that  my  wife  shall  be 
lowed  to  live  on  the  said  property  during  the 

iif  her  natural  life."    The  last  clause  gave 

lO  tu  ids  daughter,  to  lie  paid  by  plaintiff".     On 

utiiif nt  liy  iilaiutiff  against  E.  F.  and  another : 

f-MA,  per  Morrison  and  Wilson,  JJ.,  in  the 

gurt  helow,  that  the  fourth  clause  gave  the 

a  life  estate  in  the  land.     Per  Richards, 

.,  that  at  most  it  gave  her  a  right  to  apply 
Seiiuity  to  restrain  plaintiff  from  ejecting  her. 

appeal  the  judgment  below  was  attirnied. 
fll"n  V,  VnmiiHiiijx  el  nl,  34  Q.  B.  331. 

testator  devised  all  his  re.il  and  personal 
[ate  to  his  beloved  sons  E.  and  J.  in  fee, 
•ihjtct,  however,  to  the  following  conditions  : 
i!t.  That  my  beloved  daughtera '  (six  in  num- 
J,  naming  them)  "shall  have  at  all  times  a 
Iviltw  of  living  on  the  homestead  and  main- 


durinij  their  natural  lives  : " — Held,  that  the 
daughters  took  a  life  estate  in  the  homestead, 
and  that  the  death  of  some  of  them  did  not 
diminish  the  right  of  the  survivors,  liavteh  v. 
BarteUet  III,  42  Q.  B.  22. 

A  'estator  devised  his  property  to  his  wife  for 
life,  provided  she  remained  unmarried  ;  but  if 
she  married  it  was  at  once  to  be  eiiually  divided 
among  his  children  ;  if,  however,  she  should 
continue  his  widow,  and  be  guilty  of  no  miscon- 
duct, then  it  was  to  lie  at  her  disposal,  withfiiit 
the  hindrance  or  molestation  of  any '  person 
whomsoever,  witii  a  final  declaration  that  it 
was  not  to  be  disiio.sed  of  or  rented  during  tiie 
devisee's  life.  The  widow  remained  unmarrieil 
and  died  : — Held,  Hagarty,  (.'.  .1.,  diss.,  that 
the  widow  took  either  a  fee  simple  estate,  or 
an  estate  for  life,  with  power  to  dispose  of  the 
fee  if  she  sh-iuld  not  marry  again,  in  which 
event  both  estates  would  be  divested.  Per 
Hagarty,  ('.  J.,  there  was  either  an  intestacy, 
ii8  to  the  fee  on  her  death,  or  the  cliildreil 
took  on  her  death,  as  they  were  to  take  on  her 
marrying  again  ;  and  that  the  latter  was,  on  the 
whole,  the  truest  construction.  Jiiui/e.'t.sv.  JJiir- 
roir.%  21  ('.  P.  42(). 

Testator,  who  died  in  18(i8,  devised  land  to 
his  son  I).,  anil  other  land  to  his  daughter  A., 
charged  with  legacies  to  his  other  children. 
The  will  further  declared  that  if  I),  died  with- 
out heirs,  I) 's  property  "shall  remain  for  the 
use  of  his  widow  during  her  life,  after  which  it 
shall  be  divided  as  seems  best,  between  the  rest 
of  my  children,"  and  if  A.  died  without  heii-s, 
the  property  devised  to  her,  "  sliall  revert  in  the 
same  way."  1).  was  married  before  the  making 
of  the  will,  and  A.  after  the  testator's  death 
married  the  jilaintiff,  ami  died  in  1870  : — Held, 
that  the  words  "  revert  in  the  same  way,"  meant 
•'shall  follow  in  like  manner,"  and  that  there- 
fore A.'s  husband  after  her  decease,  took  a  life 
estate  in  the  iiroperty  devised  to  her,  as  D.'s 
wife  wouM  take  in  that  devised  to  B.  Jurdiiie 
V.  Wilson  et  nl.,  32  0.  B.  4!)8.  .Sec  Doe  liutlei- 
v.  Stereus,  (J  O.  S.  03,  p.  4081. 

A  testator  by  his  will,  made  in  1832,  gave 
certain  lands  to  his  son  J.  I). ,  "  for  his  children," 
adding,  in  a  concluding  p.aragraph,  "any  other 
lands  1  may  now  or  hereafter  have  1  may  add :  " 
— Held,  that  the  devise  carried  only  a  life  estate  ; 
and  that   the   concluding  words  had  no  effect. 

Hiiiiiil/oii  V.    Diiiiiix,   12  Chy.  325;  athrmed  ou 

ippeal  I4th  March,  18()7. 


(d)  Joint  Temineij  nml  Teniniri/  in  Common, 
[■See  If.  S.  (K  ch.  W.j,  xec.  11. ] 

Testator,  after  1st  July,  18.34,  devised  to  his 
sons  C".  and  F.,  the  land  in  question,  with  the 
mills  thereon  erected,  "the  said  land  and  mills 
to  be  held  and  divided  by  the  said  G.  and  F.,  aa 
they  shall  deenj  most  eijnal  and  just ;  "  and  a 
direction  was  added,  that  they  shoulil  eiiually 
contribute  towards  the  maintenance  of  the  tes- 
tiitor  and  his  wife  during  their  lives,  and  to  the 
payment  of  his  debts  : — Held,  that  the  devisees 
took  a  fee  as  tenants  in  common,  not  as  joint 
tenants.  Inijalln  et  al.  v.  Arnold  et  al.,  14  Q. 
B.  290. 

Testator,  on  the  20th  December,  1833,  after 


eti  out  of  the  proceeds  of  the  said  estate  |  devising   certain   land  to  his  son  O.    and    his 
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wife,  niul  to  the  survivor  of  tlicin  adiled, "  After 
the  decense  of  the  said  (J.  and  liis  wife,  I 
civc,  devise,  and  1ie(jueath  the  said  lands  (so 
devised  to  tlieni)  to  the  cliihlren  of  the  said  (x. 
and  his  wife,  inchiding  E.,  son  of  the  said 
(t.  by  Ills  first  wife,  to  have  ami  to  hohl  the 
same  to  tlie  said  chihh'eii  of  the  said  (i.,  or  tlie 
survivors  of  tlieni,  for  ever,  sliare  and  sliare 
alike."  (i.  and  his  wife  left  two  children  sur- 
viving them.  E.  died  before  tlie  father.  In 
ejeetment  by  one  child  against  a  jiurchaser  from 
the  other  : — Held,  that  the  two  children  took  as 
tenants  in  common,  and  not  as  joint  teuiints,  and 
that  the  plaintiff  therefore  was  entitled  only  to 
one  undivided  moiety.  Kcatiinjv.  Ckkhi'Ih,  24  Q. 
B.  314. 

H.  P.,  wiio  died  in  1833,  desired  by  his  will 
that  his  sons  and  daugliters  should  meet  to  have 
an  inventory  taken  of  all  his  goods  an<l  lands, 
and  if  any  of  them  had  received  any  goods  tliey 
Bhould  give  them  in  to  he  appraised,  and  keep 
them  as  ]iart  of  their  shares,  and  if  any  of  tliem 
were  living  on  his  lands  they  should  keep  the 
same  at  the  inventory  price  ;  and  at  a  sulmecpient 
meeting  tliej'  should  agree  together  for  the  di- 
vision of  "  my  said  goods  and  chattels,  lands  and 
tenements,  by  me  given  and  beciueathed  to  them, 
their  heirs,  and  each  of  their  heirs  and  assigns 
forever,  to  share  and  share  alike. "  He  left  seven 
children,  one  of  whom,  a  married  daughter,  was 
living  on  the  land  in  question  with  her  husband 
at  the  testiitor's  death,  and  ha<l  been  so  for  many 
years  previous.  The  plaintiff,  claiming  through 
anothei-  (laughter,  contended  that  the  will  made 
iill  testator's  children  tenants  in  common  of  all 
his  land,  an<l  that  he  was  entitled  to  a  one- 
seventh  part  of  this  : — Held,  that  even  if  the  will 
created  a  tenancy  in  counnon  as  to  all  other  lands, 
it  did  not  extend  to  lands  on  which  any  of  the 
children  were  living.  Morose  v.  JlcAl/lffcr,  2U 
Q.  B.  308. 

A  testator  on  the  23rd  February,  1819,  de- 
vised all  his  property,  real  .and  personal,  to 
his  wife  for  life  or  widowhood,  and  directed 
the  same  to  descend  etjually  between  his  chil- 
dren, A.,  B.,  C,  D.,  and  L.,  their  heirs  and 
assigns,  lawfully  begotten,  and  in  case  of  failure 
of  issue  the  same  property,  real  and  personal, 
to  F. ,his  heirs  and  assigns: — Held,  that  the 
children  took  estates  tail  in  the  realty  as 
tenants  in  common  and  with  cross-remainders 
amongst  them,  antl  that  B.,  C,  U.,  and  E.  took 
the  share  of  A.,  who  died  before  the  testator. 
Per  Esten,  V.  (J.,  the  beciuest  over  of  the  person- 
alty was  void  for  remoteness.  Heron  V,  IVaMt, 
3  Chy.  60(). 

A  testator  who  died  1st  October,  1853,  devised 
his  estate,  upon  trust,  inter  alia,  as  follows: — 
"To  pay  my  debts  antl  funeral  expenses,  and 
manage  the  said  premises  so  ^ven,  granted, 
demised,  and  conveyed  to  the  said  executors,  in 
■whatever  manner  they  consider  most  advantage- 
'^^  for  my  wife  and  my  issue,  who  I  will  and 
■  ''are  to  be  entitled  to  receive  the  benefit  of 
9.11/  and  every  portion  of  the  aforesaid  lands, 
X.(,d£i,"&c.  : — Held,  that  the  widow  and  chil- 
u.ua  ol  tJ.te  testator  took  as  tenants  in  common. 
Shaw  V.  Thomas  19  Chy.  489. 

A  testator,  in  a  will  containing  inconsistent 
provisions,  devised  certain  real  estate,  after  the 
death  of  hia  daughter,  to  his  grandsons,  J.  and 


Ntir 
tatli 


F. ,  '  •  to  hold  as  joint  tenants,  and  not  as  ttna 
in  common.     To  have  and  to  hold  tlit  san  i 
them  during  their  joint  lives,  iuid  tn  tlie!  ** 
vivor  of  them,  and  to  their  male  lairs  .ifttrti""^ 
or  either  of  their  decease,    and  Xi<  tlajr 
and  assigns  for  ever,"  and  in  case  i.i  the 
of  F.  without  leaving  lawful  issue,  tlien  tlie  n 
tion  that  woulil  have  belonged  tn  liiin  it'livii' 
the  testator  gave  to  another  gr.iinlsiin,  H    i" 
his  life,  and  after  his   death   to  jiis  lieirs  Vi,l 
assigns  for  ever  : — Held,  that    tlio   ieni,iiiiV' 
after  the  death  of  the  daughter  went  tn  .1  ■!,  [ 
F.  as  joint  tenants  for  life,  with  several  inh  I 
tanees  in  tail  male,  and  with  remaiiuler  ii,  k,. 
to   F. 's  part  to  H.     lliih-m  v.  S,  nrx  -Hi  1,1 
320.  '"      ■ 


(e)    Vf  ft  I'd  or  Coiitiiiijint. 

Vi'sU'd.'\ — Testator  devised  laud  to  liis  wjf,.  -.f  j 
life  or  widowhood,  and  after  her  (Uathtdhtr, 
J.  M.,   on  condition  that  he  sIkpuM  iiavLertir  I 

;l^  I 
claimed  title  V>y  sheriff's  deed  under aiuxteiiti/a  I 


sums  to  his  other  children,    within  tliiee  vA 
from   testator's   deatli.      Plaintitt'  in  ejett'imi 


again.stJ.M.  :— Held,  1.  that  the  ecpiulitiiii 
the  will  were  conditions  suljseijuent,  and  it  «i;  I 
for  defendant  to  shew  that  the  estate  liail  1 
divested  by  nonfultilment  therecii,  nut  i:x\\s-[ 
plaintiff  to  sliew  performance.  2.  Tliat.l,  M  I 
estate  was  a  vested  remainder,  and  .saleal!- 1 
under  execution.  Luiiih/  v.  Miilnii'i/  ]\  i 
143.  ' 

Testator,  after  devising  certain  land  to  liisjii 
G.  and  his  wife,  and  to  the  survivnr  di  thtn;  1 
added,  "After  tlie  decease  (jJ  the  said  (i,  anil 
his  wife,  1  give,  devise,  .and  bei|Ueath  the 
lands  (so  devised  to  them)  to  the  ehildren  at  tiit  I 
said  (t.  and  his  wife,  iucludini;  K.,  sun  oi  i 
said  (t.  by  his  first  wife,  to  have  and  td  h"lilt!ie| 
same  to  the  said  children  of  the  said  (j.  or  iltl 
survivors  of  them  for  ever,  share  and  .liarel 
alike."'  His  wife  left  two  children  snrvii:; 
them.  E.  died  before  the  father  :—Hdil,  tliat  I 
the  remainder  in  fee  vested  uimu  the  deattoil 
the  last  tenant  for  life,  and  that  K.  tliertiiirel 
took  nothing.     Keutbujw  CV(.«.ve/,«,  24  Q.  B.  311] 

Under  a  devise  :  "  T  give,  devise,  and  tiei,iita:li 
unto  my  gr.andson,  W. ,  upon  his  attaining  liit 
full  age  of  twenty -one  years,  and  his  heirs  a 
ever,    all  and   singular,    &e.,    (naminj;  eemii 
lauds  ;)  and  my  executors  are  hereliy  rciiiiirei 
to  make  whatever  use  or  benefit  they«Uhiiiiiiri 
for  the  advantage  of  my  said  grandsnn  iliini^ 
his  minority,  and  to  pay  him,  uiuni  his  re.iiiiiij" 
the  age  of  twenty-one  years,  whatever  the  saii 
lots  may  h.ave  produced  of  clear  iimtit  ihiriij 
the  Sivid  term  of  his  minority,  from  theilavii 
the  death  of  my  said  wife,   S.''     W.  survivdl 
the  testator,  but  died  during  his  niiiwrity 
Held  that  he  took  a  vested  interest,  desceiiili 
to  his  heirs.     Marcon  v.  Allimj,  5  Q.  B.  Mi 

A  testator  directed  his  real  estate  te  be  <fil,, 
and  the  proceeds  to  be  divided  among  his  diili- 
ren  ;  but  the  share  of  one  of  them  (J.)  he  it 
rected  to  be  placed  at  interest  for  his  bcwtt, 
and  the  interest  to  be  paid  by  the  executiTsBi 
J.  every  six  months ;  and  he  directed  that  at  tit 
death  of  J.  his  share  should  he  wjiially  iliraW' 
between  A.  and  S.,  two  of  testators  other cW- 
ren : — Held,  that,   the  gift  to  A.  ami  S,  Wj 


,   ,  '         mi 

tenants,  ami  imt  as  ti-nantj 
B  and  to  liiilil  tilt;  saiut  to 
[lint  lives,  und  tn  tliu  jur- 
)  their  male luirs  afttrtlnir 
eeease,    and  tn  tlioir  heirs 
'  and  in  casu  ci  ilio  .Itatl, 
;  lawful  issuf,  then  tin-  ji„t. 
belonged  t(i  liiin  if  livini., 
another  grainlsnii,  H.,  i^t 
lis   death    to  his  litirs  and 
Held,  that    tlio   nmain.ler 
;ie  daughter  wint  td.I.iHid 
nr  life,  with  i<uver!\l  inhen- 
md  with  reniaiiultr  ii,  tV,.  ;i, 

JMllHl     V.     ■SMV,V,i4(hv, 


('(/  or  i'uiiliii'ji III. 

V  devised  land  to  his  wift  (or 
md  after  her  diiith  to lier  sn 
,1  that  he  shduhl  \<i\\  anain 
children,    within  thive  years 
ith.      I'laintitt'  in  tjuct'iiitct 
rirt"s  deed  umlermu-xifiitw  | 
;ld,  1.   that  the  coiuUticns .. 
tions  subse(iuent,  ami  it  m ! 
ew   that  the  estate  liiul  U.ca  I 
Itilment  thereof,  not  f.,rilitl 
erfornianee.     '2.  That  J.  Mil 
,ed   remainder,    and   siik-alikl 
Lididil  V.  Mi'l"n'ii,  11  i;,  ?,f 

.evising  certain  land  to  his  s-a  | 
lid  to  the  survivor  nf  thtiii,! 
le  decease  of  the  said  U.,»i  I 
evise,  and  l>ei|ueatli  the  saiil 
o  them)  to  the  ehildren »f  tkl 
nfe,  including  K.,  s(iiiofilie| 
t  wife,  to  have  and  td  hiJiltiiej 
;hildren  of  the  said  U.  or  tke  j 
11  for  ever,  share  ami  >limj 
left  two  children  surviviiijj 
jfore  the  father  :— Held,  ttalj 
fee  vested  upon  tho  dtiithoiT 
ir  life,  and  that  K.  tlictefoiej 
mthi'jv.  tV(.-M7.v,  •24(>i.  B.m[ 

"  1  give,  devise,  andlieijiieailij 

,  ^V.,  upon  his  attaining  tie  I 

-one  years,  and  his  heirs  lull 

igular,    &c.,    (naniiiig  artMJ 

executors  are  herehy  roi|iiircil 

•  use  or  benetit  they  t'aininiayj 

;  of  niv  said  grandsmi  iluniijj 

to  pay  him,  updii  his  reackiii  f 

••one  years,  whatever  the  *11 

•educed  of  clear  iin.Ht  iliinnjj 

bis  minority,  from  the  day  si 

said  wife,  S."     W.  survivei| 

died  during  his  """""'P  , 

k  a  vested  interest,  descei*| 

,rconv.  .4W»(/,  5Q.  B,5lii 

icted  hisrealesiitet(.be41,j 

to  be  divided  among  his  *| 

are  of  one  of  them  lJ.)heH 

,ced  at  interest  for  his  bcwftl 

tobepaidhytheexec«tmt.l 

ths;  and  he  directed  hat  at*l 
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8..  two  of  testator  8  other*! 

A,   the  gift  to  A.  amls.«l 
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vesteil  and  not  contingent;  and  that  A.  having 
.(.med  his  interest,   and  died  before  J.,  the 


aijigiii 


went  to  his  assignee. 
114. 


Martin 


]\(i  lor  men  use,  i  n.m  i-^ic  j  .."iigv,!  .^lunvn  .-» 
■  tamily  receive  a  common  education  e(iual  with 
■■  i-est  of  the  family  :  "—Held,  that  the  testa- 


iuterest  of  A, 

The  testator  having  devised  cei  an  lands  to 
tnisteea  for  his  sons,  directed  these  lands  to  be 

>iiveyed  to  his  sous  ou  their  coming  of  age,  but 
iliittetl  to  make  anv  provision  for  tlie  apjilica- 
ti„u  of  the  rents  and  profits  in  the  meanwhile  : 

Held,  that  the  sons  had  vested  estates  from 
[he  death  of  their  father,  and  were  entitled  to 
tlie  rents  and  profits  during  tlieir  minority. 
DMky.MvPhrnon,  19  Chy.  26-2. 

\  testator  devised  as  follows  :  "My  will  is, 
thit  .1  B.,  my  si"i>  shall  have  the  homestead, 
anil  that  the  property  be  divided  in  the  following 
maimer:  First,  that  all  my  just  debts  be  paid  out 
(li  the  personal  property,  and  then  two-thirds  of 
'  Ik  wliide  to  be  given  eijually  .imong  my  six  l)oys 
jj  thev  come  of  age,  and  the  other  third  to  be 
ually  divi<le.l  among  my  seven  girls  as  they 
uiiie  of  age  or  marry,  or  as  it  can  be  raised  from 
I  tlie  e-itate";  that  the  property  be  appraised  after 
iiiv  death.  My  will  is,  that  my  wife,  E.  B. ,  so 
,;,,'  AS  she  reinains  my  widow,  shall  have  two 
cows  kept  for  her  maintain,  with  meat  and  Hour, 
i  ai,,l  -.((ml,  and  every  other  necessary  for  her  age 
and  iiiaintenaiice,  and  a  girl,  should  her  have  one 
Itit  her,  and  doctor  if  necessary.  The  family  to 
k  iiiaiiitained  on  the  place  with  every  necessary 
thing  for  their  use.  That  the  younger  branch  ()f 
thet^ 

the  .V-- -  - 

tir's'ehihlren  took  vested  interests  in  the  real 
estate  on  the  death  of  the  father.  Biycloir  v. 
I  Bl'j'loii;  19  (.'hy.  540, 

A  testator  devised  his  estate  to  trustees  to 
liuvest  for  the  benetit  of  his  wife  and  children, 
IiHil  to  give  to  each  child  on  attaining  "21  years  a 
Ijiiin  of  ."^bOOO  ;  and  further  directed  that  when 
llis  youngest  child  should  attain  the  age  of  '21 
Ijcars  the  trustees  were  to  invest  a  sutticient  sum 
fcj  yield  to  his  widow  §400  a  year  ;  and  all  the 
test  and  residue  i>i  his  real  and  personal  estate 
laiiiiiig,  after  investing  such  sum,  to  l>e  equally 
liviiled  among  his  children  share  and  share 
lllike  ;-Held,  that  each  child  on  attaining  21 
[years  took  a  vested  interest  in  the  residue  of  the 
letate,    J/io'/jA//  v,  Marphij,  20  Chy.  575. 

The  testator  hcfiueathed  his  money  in  the  Bank 
JConmieroeto  "  H.  F,,  son  of  V.  and  A.  F., 
then  he  heconies  of  age,  to  receive  it  in  full  with 

he  interest.    Should  he  not  survive  them,  his 

lext  heir  sh.-dl  become  inheritor ;" — Held,  a 
leitie  heriuest  of  the  money  and  interest,  which 

isted  iiresently.     Fultoii  v.  Fulton,  24  Chy. 

After  directing  a  particular  disposition  for  a 

|eiii)d  (if  seven  years  of  the  interest  of  moneys 

ivestcd,  the  testator  declared  that  afterwards 

"the  yearly  proceeds  or  interest,  as  it  accrues, 

'  I  lie  the  property  of  my  beloved  niece  A.  F. , 

to  mil  cause  to  be  paid  out  of  said  moneys 

>tlie  English  Church  in  Cornwall,  |150 ;  fSO 

t  year  for  three  years.     Should  she  die,  then 

[ie  inheritance  shall  be  in  the  person  of  the  said 

.  F.,  80  far  as  the  proceeds  are  concerned,  while 

sum  invested  reinains  intact  for  ever.     She 

I  name  any  of  her  brothers  or  sisters  who 

"1  enjoy  it  after  her. "    Held,  that  A.  F.  took 

Beutly  au  absolute  interest  in  the  fund.     lb. 


See  Uech'tt  v.  Foi/,  12  Q.  B.  .%1,  p.  4107  ; 
Jari'lM  V.  Craii-foril,  21  Chy.  1,  p.  4072  ;  Pullard 
v.  ffod'imii,  22  Chy.  287,  p.  411,3  ;  donld  v. 
StokiM,  2GChy.  122,  p.  4071. 

Vfufed  Untile  tu  lie  Direxleil.] — Held,  up(m  the 
following  will,  devising  certain  lands  to  testa- 
tor's wife  for  life,  "  and  after  her  decease  then 
unto  her  son  \V.  C,  his  heirs  and  assigns  for 
ever,  provided  that  tlie  said  W.  V.  will  pay  all 
demands  that  may  be  against  the  said  \V'.  C, 
by  his  having  signed  any  promissory  notes  with 
his  said  son  \V.,  or  any  other  sum  or  sums  that 
he  miglit  be  owing  on  account  of  his  said  sou 
W. ,  ami  if  his  said  son  W.  should  make  default 
in  paying  all  <leman(ls  as  aforesaid,  or  if  any  part 
thereof  should  be  collected  from  any  devisee  in 
the  said  will  mentioned,  then,  and  in  that  case, 
he  de\'ised  the  said  land  to  his  ilaughter  Marga- 
ret, her  heirs  and  assigns  for  ever  :"  that  W.  C,, 
the  son,  took  a  vested  estate  in  remainder,  witli 
a  conditional  limitation  over  to  his  sister,  in  case 
of  a  certain  event  happening  ;  and  that  his  estate 
couhl  be  sold  under  5  (ieo.  II.  c.  7,  during  the 
lifetime  of  his  mother.  JJoe  d.  Jarcifi  v.  Cnm- 
miHij,  4  (,?.  B.  300. 

The  will  of  P.  M.,  dated  2.Srd  of  October, 
1838,  devised  to  his  third  son,  W,  M,  "  when  he 
comes  of  age,"  jiart  of  the  homestead  farm,  de- 
scribing it,  and  some  personal  property.  It  also 
devised  to  the  eldest  son.  P.,  "when  he  ccmies 
of  age,"  the  remainder  of  the  homestead  farm  ; 
and  proceeded,  ' '  out  of  which  said  homestead 
farm,  I  will  and  becjueath  that  my  said  wife  shall 
have  her  maintenance  and  support  for  the  tenn 
of  her  natural  life,  and  also  when  my  son  W 
shall  come  of  age  to  have  for  her  f)wn  use  and 
benetit  tlie  new  jiart  of  the  house  lately  erected. 
*  *  I  moreover  will  that  my  said  wife  shall 
<lwell  iu  my  said  house,  *  *  and  receive  the 
rents  and  profits  of  the  saiil  farm,  to  bring  up 
and  support  my  sai<l  children,  *  *  %vhile  she 
remains  my  widow,"  The  will  also  provided  that 
the  st<ick  ou  the  said  farm  shouhl  be  kept  for  the 
benefit  of  the  farm  under  the  direction  of  the 
trustees  until  P,  should  come  of  age.  Semble, 
per  Iticliards,  C.  .1. ,  that  W.  M.  toidv  a  vested 
interest  in  the  laud,  subject  to  be  divested  on 
his  death  before  coming  of  age  : — Held,  that  if 
not  he  took  aX  least  a  contingent  and  future  in- 
terest, which  might  be  disposed  of  bj'  deed  under 
C.  S,  U.  C.  c.  0,  s.  5.  McCoppin  v.  McOiiire, 
34  Q.  B.  157. 

A  testator  gave  to  his  wife  certain  real  estate, 
and  the  interest  of  all  his  moneys  and  securities, 
and  the  value  of  one-third  of  his  pers<inal  pro- 
perty, and  after  his  de.ath  directed  his  money  to 
be  divided  among  his  cousins,  viz. ,  the  f.amily  of 
his  uncle  J.  F.,  the  family  of  J.  S.,  the  family  of 
A.  M.,  and  the  daughter  of  his  aunt  S,  : — T:  'd, 
that  the  gift  of  his  money  was  to  the  cousins  as 
a  class,  ami  that  those  living  at  his  death  took 
vested  interests  liable  to  be  divested  to  the  ex- 
tent re({uired  to  let  in  other  cousins,  of  the 
families  named,  coming  into  existence  before  the 
death  of  the  widow,  the  period  of  distribution  ; 
and  that  as  the  testator  directed  his  wife  to  have 
one-third  of  the  value  of  his  personal  property, 
which  could  only  be  ascertained  by  a  sale,  it  was 
the  duty  of  the  executors  to  make  such  conver- 
sion ;  and  as  the  gift  wiis  not  to  take  effect  till 
the  death  of  the  wife,  the  money  the  testator 
thereby  meant  to  dispose  of  was  not  merely  the 


4091 


WILL. 


40112 


m 


■±■1  .s. 


money  lie  poHHCRsed  at  tlio  time  of  his  dcnth, 
Imt  tiie  inonuy  1)elonging  to  his  estate  at  tlie 
time  of  his  wife's  tleatii,  when  all  the  jiersonal 
estate  would  be,  or  ought  to  be,  in  the  shape  of 
nionej'.     Fcrijiinuii  v.  Sliiv<irt,  22  C'hy.  3()4. 

A  testator  in  a  will  eontniiiing  inc(mBistent 
provisions  devised  certain  real  estate,  after  the 
death  of  his  daughter,  to  liis  grandsons  J.  and 
F. ,  "to  hold  as  joint  tenants,  and  not  as  tenants 
in  common.  To  have  aiul  to  liold  tlic  same  to 
them  during  their  joint  lives,  and  to  the  survi- 
vor of  them,  and  to  their  male  heirs  after  their 
or  either  of  their  decease,  aiul  to  their  heirs  and 
assigns  for  ever,''  and  in  ease  of  the  death  of  F. 
without  leaving  lawful  issue,  then  the  portion 
that  would  have  belonged  to  him  if  livmg  the 
testator  gave  to  another  grandson,  H.,  for  his  life, 
and  after  his  death  to  his  heirs  and  assigns  for 
ever.  Tiie  will  contained  the  following  devise  : 
"  My  will  is,  that  after  the  decease  of  my 
daughter  B.,  and  after  the  decea.se  of  all  my 
sons-in-law  James  Esmond,  John  Kmery,  and 
John  Severs,  and  not  before  they  are  all  de- 
ceased, then  my  M-ill  is,  that  the  money  and 
mortgages  belonging  to  my  estate  is  to  be 
divided  into  equal  parts  and  paid  to  my  grand- 
childrcM,  ecuially  amongst  all  my  grandchildren; 
but  in  case  of  the  deatli  of  any  of  my  grand- 
children before  the  death  of  my  daughter  15., 
and  before  the  death  of  all  my  sons-in-law  leaving 
lawful  issue,  then  the  share  that  would  have 
belonged  to  my  grandchild  if  living  shall  go  and 
belong  to  the  lawful  i.ssue  of  such  deceased 
grandchild  :" — Held,  that  the  estate  was  not  to 
be  divided  till  twenty-one  years  from  the  death 
of  the  testator,  and  not  then  unless  his  daughter 
and  three  sons-in-law  were  dead  ;  and  that  all 
the  grandchildren  living  at  his  death  took  an  im- 
mediately vested  interest,  subject  t  >  l)e  divested 
pro  tanto  as  the  number  of  grandchildren  should 
be  increased  by  future  births  before  the  period 
of  distril)ution.  llcllciii  v.  Scrern,  24  Chy. 
320. 

The  testator,  in  the  event  of  there  being  issue 
of  the  marriage  of  himself  and  his  wife,  devised 
half  of  his  estate  to  such  issue  ;  if  a  son,  on  his 
attaining  the  age  of  twenty-five  years  ;  if  a 
daughter,  on  her  attaining  the  age  of  twenty- 
one  years  or  marriage,  "and  in  the  event  of 
there  being  no  such  issue  *  *  born  or  if  born 
not  living  within  one  year  from  my  decease," 
then  over.  A  few  weeks  after  the  testator's 
<leath  his  wife  had  a  son,  who  lived  only  a  few 
days  : — Held,  affirming  the  judgment  of  Spr.agge, 
C,  that  the  gift  over  must  take  effect,  as  there 
was  no  child  living  at  the  end  of  the  year.  Per 
Patterson,  J.  A.,  upon  the  true  ccmstruction  of 
the  will,  which  is  set  out  in  the  report,  the 
legacy  was  vested  in  the  S(m,  subject  to  be 
divested  iipon  the  happening  of  the  event  in 
question.      Wilnon  v.  Btattij,  2  App.  417. 

Conliwjeiif.] — A  testator,  after  making  specific 
devises  of  certain  lands,  added,  "at  which  time" 
(i.  e.,  after  his  youngest  son  should  have  arrived 
at  the  age  of  21  years,)  "it  is  my  will  that  the 
whole  of  my  lands  be  divided  in  four  equal  parts  ; 
one  part  of  which  I  give  and  beciueath  to  my  two 
daughters,  A.  &  B.,  the  other  three  parts  to  be 
divided  among  my  three  sons,  C,  D. ,  an(l  E." 
Senible,  that  under  this  devise  of  the  residuary 
estate  the  devisees  took  not  a  vested  estate,  i)ut 
a  contingent  and  future  estate,  and  that  for  life 


only  ;  the  estate  in  the  meantinii 
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heir-at-law.     ISemble,  also,  that  the  heiriui 
would  then  have  an  estate  w)\icli  v,-i,\i],[  ,' j 
title  his  widow  to  hei  claim  fordnwcr,  tiif  ',t" 
not  being  a  beneficial  estate  of  iiilnritan  .'i"* 
a  mere  temporary  interest  of  uiri  rtiiiu  'im-tlM" 
contingent  upon  a  distributimi  lioin"  nnu'l-  ' 
imrsuance  of  the  will.     MrChlliin  y  1/.,,' '  ?, 'H 
Q.  B.  5.-)4.  ■■'  -U'"!,. 

Where  a  testator  devised  his  estate,  ical  v  1 
personal,  upon  trust,  amongst  utlur  tliiiius  f, 
tiie  support,  &c.,  of  his  children  until  tlicvsji,',iiii 
attain  21  or  marry,  and  so  soon  as  i!;^  v„uiii,.,"! 
attained  21  or  married,  then  to  inmi.y'ii, ^,^"!'| 
proportions  to  the  chililreii,  with  a  iluvisi^  m^ 
to  his  brothers  and  sisters  in  the  ivint  ui\\l 
death  of  all  his  children  under  the  a),'e  (if  '.>!  ' 
unmarrieil ;  a  petition  iircsunteil  liy  t!ie  " 
and  infant  children  of  the  testatur,  un; 
a  sale  of  a  portion  of  the  corpus  df  the  iiersinial 
estate,  for  the  purpose  of  maintaining  tlie  faniiiv 
and  keeping  the  hou.ses  in  repair,  was  refii>tj 
with  costs,  the  interests  of  tlie  ehihlren  him, 
contingent  only.  Mclntoxh  v.  EllUiii  1  1 1,,- 
440.  '        • 

A  testator  devised  all  his  resiiluaiy  estate, rtal 
and  personal,  to  trustees  to  convert  intu  ui.iiiiv 
and   to  accumulate  during  the  lifetime  ui  liij  i 
widow  ;  and,  after  the  payment  i.f  oertaiii  n\\. 
cipated  claims  thereon,  in  trust  fur  all  the  tijta.  I 
tor's  children  who  should  be  livinj,-  at  tlie  Amm  I 
of  the  widow  in  ecjual  shares,  and  fur  the  ilnH 
and  children  of  such  of  the  testator's  eliiiihm  «  i 
might  then  be  dead,  in  e(iual  siiares;  siieh  "lanl. 
child  or  grandchiltlren,  to  be  entitleil  tn  tlieslurt  | 
which  his,  her,  or  their  father  or  niutlier  w^^Q 
have  been  entitled  to  if  living  :—Hehl,  tiiMtit 
chihlren  of  the  testator  took  only  euntiii 'eiiti. ; 
vested  interests,     lie  (,'ihmI/iiic  in  ,ly//„,(/;  Tv, 
V.  Guutl/tiie  ;  Good/iuc  w  'I'lirii/,  \'.)Vhy.'M. 

A  testator  devised  and  becpieatheil  iiis  leahin-l 
personal  estate  upon  trust  for  the  lieiielit  "I  liil 
wife  and  children  in  certain  pidiKntiniis.  mill 
directed  that  in  case  of  any  of  his  ehlHrtaj 
dying,  leaving  issue,  his  or  her  share  shoiiHl*] 
e<jually  divided  amongst  such  issue,  or  Am 
be  divided  by  the  will  of  sueli  ehihl  so  ilyinjl 
leaving  issue  iia  to  such  child  inigiit  seem  iiifvt  ( 
so  soon  as  such  issue  should  attain  the  full 
of  21  years  ;  but  in  default  of  any  of  the  i> 
of  his  children  attaining  the  age  of  '21  ycwl 
then  the  whole  of  his  property  was  to  he  a\i\& 
to  found  an  asylum  for  the  blind  and  iliiiiilioil 
Toronto  : — Held,  that  the  interests  of  the  ilfrif 
sees  were  not  vested:  that  the  eliildreii  ef  tliej 
testator  took  only  life  interests  witli  reiiiaiiulen  j 
to  his  grandchildren,  and  in  default  of  the  latw I 
attaining  21  to  the  charity.  Jic  C/i(trh—F«itatl 
V.   Whatmomjh,  23  Chy.  (510. 

A  bequest  of  £500  "to  each  of  the  four  cliil-j 
dreu  of  my  brother,  (J.  E.,  on  their  attaiiiiofj 
their  21st  year,"  with  a  gift  over  after  the  \m-\ 
ment  of  all  debts,  charges  and  benuests:-!'  " 
to  be  contingent  upon  the  legatees  resijcctively  J 
attaining  their  majority.  Ruthrcn  v.  HAn' 
25  Chy.  534. 


(f )  Taking  Per  Stirpen  or  Per  Kqiilti. 

See  Taylor  v.  mdout,  9  Cliv.  3i)(i,  p.  40:0; 
Bradki/  V.  Wihon,  13  Chy.  042,  i).«;l> 
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Ictnto^li    V.    KWiiii,   1  chy, 

I  all  his  vesiihiary  estate, real  j 
stees  to  eoiivcrt  iiitn  iiniiKV, 

during  the  lifetime  "i  iiis  ] 
the  jiaynient  of  certain  imti. 
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luc  V.  Tui-fii,  I'.t  I'hy.  'M. 

il  and  hetiueathtd  liis  realiiii'l 
lU  trust  for  the  heiielit  "1  liii| 

in  eertain  iinninrtiniis.  iiid 
L-ase  of  any  of  his  eliiUritj 
e,  his  or  her  share  sli'raHkj 
nongst  sueh  issue,  "r  s!u41j 

will  of  such  child  sn  ilyinjj 
sueh  ehild  might  seem  iiitttj 
ic  should  attain  tin-  iiill.vt 
default  of  anyof  thf  imi 
.taining  the  age  <if  i\  \m\ 
lis  iiroperty  was  to  hi' ain 
1  for  the  hlind  and  dumli'i! 
hat  the  interests  of  tbe  M-J 
ed;  that  the  children  ottkej 
life  interests  with  remaimlenj 
n,  and  in  default  "f  lliehtterj 

cliarity.    ^iV  Cliarh'-i-l'"'!''*! 

(Jhy.  (ilO. 
00  "to  each  of  the  four*! 

er,  (;.   R.,  -"'  tl'«f  '"'•■""•S 
^ith  a  gift  over  after  the  wH 
charges  and  heiiuests :- Helil,  I 
iwn  the  legatees  respectively 
ijority.     Bnllimi  v.  Rnmf 


er  StlrpeH  or  Ptr  tf'i'""' 

mdout,  9  Chy.  35(i,v.*'j}i 
,  13  0hy.(;4'2,  l..«;Jf^ 


r,u  V  rhn-'-h,  15  Thy.  413 ;  1(5  fhy,  102,  p. 

',;;;•.  .SW/.,:J5  Chy.  24CM..  4070. 


(g)   Ej-crutonj  DeiHHi-H. 

<^  Doe  t'lir^'illi  V.  (fiiarh-tihiiHh ,  10  (.}.  B.  148, 
.    1^-iC- Fm-'^'ltl'  V.  (tail,  -l-l  0.  V.  115,  p.  4074  ; 

\l,(f  V.  l'''l*'l 


*liiiiinu  8  Chy.  435,  j).  4080  ;  Hv  IM, 
UA.  I'l'hy.  427,  P 


427,   ji.   4080  ;  natfiiKin  v.  Bate 
I'-Vlfv  •_'27.  n.  4130  ;  Vaintilire.  v.  SrotI, 


lj!,'ri,v'4"(),  p.  4081  ;  Ftnjuxou  v.   Fi-r<juwii,   1 
[Jpi'li.  452. 'li.  4084. 

(h)  BcijiifntH  of  Personalty. 

Aileviae  of  the  use,  possession,  and  occupa- 

ti  "n  of  .1  dwelling  house  and  premises,  wth  land 

Sticlie'd  together  with  furniture,  plate,  linen, 

fv,;,,,  lihrarv,  iuid  other  effeets  therein  at  the 

iLei-f  the  "death  of  the   testator,  to   occupy, 

ir-tss  .iiid  enjoy  the  said  house,  land,  furniture 

lii'l'pn'iuiscs,  during  the  natural  life  of  the  de- 

I  ■  .'  does  not  enahle  the  devisee    i;o  dispose 

hhsi'lutely  hy  will  of  the  personal  property  so 

ld>vised  •  and  the  executor  of  the  testator,  giving, 

iMtice  to  the  executors  of  the  <levisee,  may,  at  a 

111,  „f  such  property  (liy  the  executors  of  the 

Levisee)  purehasr    and    subsecpieutly    on    an 

tiuii  hrought  rcsi>    the  payment.     Dkkwn  ct 

.v.iwtlQ.  B.  180. 

Testator  hy  his  will,  after  devising  a  farm  to 

Ideieiulant,  his  son,   in    fee,    directed  that  he 

ioulil  support  liis  mother,  "  and  that  she  shall 

ave  one  horse,  and  my  Ini  .gy,  cutter,  and  liar- 

H  to  Iw  kept  on  the  place,"  &c.,  "and  the 

ISC  aud  one  acre  of  ground  with  the  orchard 

i  round  the  house  her  lifetime  :"— Held,  that 

le  took  the  goods  mentioned  absolutely,  not 

r  life  only.    McCranj  \.  McCrari/,  22  i.).  B. 

A  testator  hequeathed  personal  estate  to  his 
»ro  sisters,  M.  and  S.,  and  to  their  chihlren,  all 
t  share  alike  if  living  :— Held,  that  the  sisters 
yiii  their  children  took  as  tenants  in  common, 
jkaring  per  capita  and  not  per  stirpes.  Bradley 
'.Wiiwi,  13Chy.  G42. 

Where  money,  mortgages,  and  promissory 
IDtes,  were  heiiueathed  to  a  legatee,  for  life,  it 
IS  held  that  she  was  not  entitled  to  the  pos- 
isiou  and  disposition  of  the  same,  but  to  the 
j»uie  only  ;  though  of  farming  stock  and  im- 
lemeiits  given  for  life  by  the  same  clause  she 
.8  to  have  the  use  in  specie.  Thorpe  v.  Sliil- 
iiijlou,  15  Chy.  85. 

Per  Strong,  V.  C.  The  will  in  this  case  hav- 
r  ilirected  the  whole  estate  to  be  converted 

0  persoualty,  the  testatoi-'s  grandchildren 
micikd  without  the  province  of  Ontario, 
ilil  not  he  affected  by  any  act  of  the  legisla- 

_« of  this  province— the  locality  of  all  rights 
I  personal  or  moveable  property  being  at  the 
Vmicile  of  the  person  entitled  to  it ;  and  that, 
kerefore,  the  contingent  interest  of  the  grand- 
lihlren  was  not  ' '  property  or  a  civil  right  " 

ithin  the  province,     lie  Goodhue,  in   appeal. 

'  "[IV.  Umlhue,  Oomlhuey.  Tovey,  19 Chy. 366. 

L  testator  hy  his  will  devised  the  real  estate 

1  which  he  should  die  possessed  to  his  wife, 


"  to  hold  the  same  forever,  and  to  disimse  of  it 
in  any  manner  she  may  think  proner,  and  fur- 
ther "  the  residue  of  my  estate  tiotli  real  and 
personal  1  give  to  my  beloved  wife,  to  have  and 
to  hold  the  same  for  her  sole  use  and  bunetit, 
during  the  term  of  her  natural  life,  and  that 
she  may  dis))08e  of  the  whole  or  an.y  part  of  the 
said  personal  estate,  as  she  may  tliink  proper, 
and  at  her  death  the  residue  of  my  real  estate 
or  personal  estate,  if  any,"  he  gave  to  other^ 
parties  :  -Held,  that  the  widow  took  an  estate 
tor  life  in  the  residue  of  the  personal  estate, 
with  an  absolute  ))ower  of  disposition  ;  but  that 
the  du[)o8it  in  a  bank  to  her  own  credit  of  the 
proceeds  of  notes  and  mortgages  which  the 
willow  had  collected  was  not  such  a  disposition 
thereof  as  to  withdraw  them  fnmi  the  residue  of 
the  estate  and  give  her  an  abscdutc  title  thereto  ; 
but  that  the  same  remaine<l  to  be  administered 
as  i)artof  the  testator's  estate.  Onvn  v.  Ciirlci/, 
20  Chy.  234. 

(i)  Other  Estaten  and  Inti'riMn  under  Particular 
WilU. 

Where  a  testator  gave  certain  estates  to  trus- 
tees, in  trust  as  to  tlie  income  for  the  separate 
use  of  his  daughter  and  her  chihlren  for  her  life, 
with  directions  to  pay  the  same  1 1  her,  and  in 
trust  as  to  the  capital  after  her  <leath,  to  divide 
the  same  equally  amongst  her  chihlren  : — Held, 
that  she  was  entitled  during  her  life,  for  her 
ssparate  use,  to  an  eijual  share  with  each  of  her 
children  ;  that  the  residue  of  the  income  was  to 
be  paid  to  her  for  their  benetit ;  and  that  her 
own  individual  share  was  alone  liable  to  her 
debts.     Crawford,  v.  Calculi,  13  Chy.  71. 

A  testator  by  his  will,  as  construed  by  the 
Court,  gave  to  his  wiilow  his  real  and  personal 
estate  for  life,  with  p<iwer  to  dispose  of  the  per- 
sonal estate  at  her  own  discretion  during  her  life; 
and  whatever  of  it  remained  at  her  death  not  so 
disposed  of  went  to  a  residuary  legatee.  The 
testator  also  authorized  his  wictow  and  co-exe- 
cutors to  lay  out  such  sums  na  might  be  deemed 
necessary  for  the  carrying  on  his  business  as  a, 
distiller  : — Held,  that  the  widow  was  not  bound 
to  convert  the  personalty  into  money  ;  that  her 
estate  was  not  liable  for  debts  due  the  testator, 
which  she  had  neglected  to  collect,  and  was  not 
accountable  for  the  testator's  furniture,  which 
was  not  forthcoming  at  her  death  ;  nor  for  hay, 
grain,  fuel,  cart,  and  horses,  left  by  the  testator 
and  used  by  the  widow  in  continuing  the  busi- 
ness. The  widow  improved  the  property.  Held, 
that  she  was  entitled  to  credit  for  so  much  only 
as  was  expended  in  completing  work  commenced 
by  the  testator.  McLaren  v.  Coomhn,  16  Chy. 
602. 

The  testator  devised  a  lot  of  land  to  his  son 
J. ,  his  heirs  and  assigns  for  ever :  —Held,  not- 
withstanding the  subseiiueut  lunacy  of  the  tes- 
tator, that  the  devisee  was  not  entitleiltothe  rents 
of  the  estate  prior  to  the  decease  of  the  testator, 
Mllkr  V.  Milkr,  25  Chy.  224. 

The  testator  devised  to  another  son  another 
portion  of  his  farm,  with  a  direction  that  the  rents 
thereof  should  be  set  apart  from  the  date  of  the 
will  until  the  son  attained  the  age  of  21  to  en- 
able him  to  erect  suitable  buildings  thereon. 
The  court,  in  order  to  carry  out  the  manifest 
iutentiou  of  the  testator,  clearly  expressed  in 
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his  will,  (lirectoil  an  allowance  to  Iw  made  to 
the  son  out  of  the  gurplus  hnndeil  over  by  the 
eommittee  to  the  executom,  of  a  Hunt  equal  to 
the  amount  of  such  reutH  from  the  date  of  the 
will  until  the  son  attained  '21  ;  and  directed  a 
reference,  if  neceHsary,  to  ascertain  the  amount. 
Jb. 

See  OilchrUt  v.  liamxan  et  uL,  27  Q.  B.  500, 
J).  4120;  VhrUl'w  v.  Suumlers,  fl  (,'hy.  4(i4,  p. 
4124  ;  Leritt  v.  »'.«»/.  17  Chy.  414,  p.  412r) ; 
Clark  V.  Clark;  17  Chy.  17,  p.  4121. 


8.  Hvmaimh'rH  and  Crornt  JiniKioiikrii. 

See  Doc  d.  Jarrin  v.  Cummhuj,  4  Q.  B.  390,  p. 
40!)0;  LidkIi/v.  Malwiiii,  11  C.  P.  143.  p.  4088; 
Urnm  v.  WiiMi,  3  C'hy.  (!0(!,  p.  4087  ;  Trtnyrn 
V.  Oiistin,  20  t;hy.  10<j,  p.  4084  ;  Jhlkm  v.  Sevt-rs, 
24  Chy.  320,  p.  4088. 


9.  Coiircrsion. 

A  testator,  after  directing  that  his  debts  shoulil 
be  paid  by  liis  executors,  gave  to  liis  wife  during 
her  life  all  the  rents  and  interest  of  the  property 
for  her  sole  use  ;  and  then  willed  that  his  pro- 
perty should  be  divided  into  three  eiiual  por- 
tions, one  to  his  wife,  one  to  his  dauuliter  M., 
and  one  to  his  daughter  E.,  on  condition  that 
his  wife  should  liavc  power  to  becpieath  her  por- 
tion as  she  pleased  ;  that  M.  should  have  her 
portion  after  her  mother's  death,  and  should 
invest  it  for  tiie  benefit  of  her  children  ;  that  E. 
should  have  one  half  of  her  portion  in  absolute 
control,  and  the  other  half  to  receive  the  interest 
as  long  as  she  shouM  live,  and  that  then  this 
half  should  go  to  M.  's  children  ;  but,  furthei', 
if  E.  had  a  chilil  or  children  at  her  death,  the 
remaining  half  should  go  to  such  child  or  chil- 
dren : — Held,  that  a  sale  and  conversion  of  the 
real  estate  was  not  recjuired  or  authorised  during 
the  lifetime  of  the  wife,  the  tenant  for  life,  even 
with  her  consent.  Held,  also,  that  the  direction 
for  payment  of  delfts  l>y  the  executors  did  not 
affect  the  devises  of  the  real  estate,  for  they  were 
not  charged  on  the  land,  and  there  was  no  im- 
l)lied  powei-  of  sale.  Henry  v.  Simpson,  19  Chy. 
522. 

Where  there  is  no  absolute  direction  to  sell, 
but  a  discretion  is  given  to  a  trustee  to  sell  or 
not,  there  is  no  conversion  ;  but  the  property 
remains  of  the  character  it  possessed  at  the 
death  of  the  testator  until  the  trustee  has  seen 
tit  in  his  discretion  to  change  it  by  an  execution 
of  the  power.  In  re  Trustees  of  Will  of  Anne 
Parkn;  20  Chy.  389. 

See  Rowsellx.  Winstanley,  7  Chy.  341,  p. 4101  ; 
Feryiisoii  v.  Stewart.  22  Chy.  364,  p.  4091  ;  lie 
Cttrry,  23  Chy.  277,  p.  4138;  Crawford  v. 
Lundii,  23  Chy.  244,  p.  4132. 

See,  also,  II.,  12  (a),  p.  4099. 


10.   Hotchpot. 

A  testator  devised  a  property  to  three  grand- 
daughters, as  tenants  in  common  in  equal  shares, 
and  then  devised  to  one  another  property  in 
severalty,  adding,  "provided  always  *  *  that 
the  said  last  mentioned  property  so  solely  de- 
vised to  my  said  granddaughter  Alicia  shall  be 


valued  by  my  executors  hereiimfttr  „ai„j 
the  survivor  of  them,  ami  shall  iMilwhutcilt   'I 


her  one-tliird  proportion  of  tlif  miiil  laini,  In    '  I 
l)efore  devisecl  to  my  said  three  yninddjui   ^ 
in  projxirtion  to  the  value  whiili  iiiy  H.iiil,.,.    i 


'"iKliten, 


tors,  or  the  survivor  of  them,  Hli,iii|mtui»,ii«s  i 
first  mentioned  land  ;  and  in  ouhl'  I  H]]n\\^^.\\     . 
or  all  of  the  said  lirst  mentiiincd  land,.,  nr  ir\ 
after  my  decease  my  said  threi'  KnuidclniMi  ,1" 
sell  the  same,  then  and  in  tliat  caw  tljt  v  i   1 
aforesaid  of   the   said   residuiuc  and  iinnii  "l 
hereinbefore  devised  to  my  said  ^f'tudau  >!  t ' I 
Alicia,  shall  be  deducted  from  her  une-tliinhm 
l)orti(m  of  the  proceeds  of  the  Hides  dftlic  Lii 
first  mentioncil  land"  :—  Held,  ivvcrsing tlii'.l 
cision  of  Proudfoot,  V.  C,  tliat  the  above  tlaili 
did  not  constitute  a  hotchpot  ilaiisu  ;  ami  tlml 
the  rents  of  the  land  devised  in  sivi'lalty  \\,'n' 
not  to  be  accimnted  for  by  .-Micia,  lnit  that  ,1 
was  (mly  entitled  to  the  same  iiidiinrtidn  .,f  tlj, 
rents  of  the  land  held  in  coninmn  as  sljc  vsuitj.! 
titled  to  the  land  itself  after (l('dn(.tinj.'tlnv,ili;J 
of  the  land  specilically  devi.st'd  tn  hur.    {'nij, 
foot,  V.  ('.,   dissenting.     J'liilHiM  \.  )',f,„,„ 
21  Chy.  ()22. 


11.   llesidiKiri/  Eildfi, 

Testator,  after  leaving  liis  hunii'steail  ti,  \,A 
wife  for  life,  devised  to  his  exccutiirs  "thu  rm.! 
due  of  my  real  estnte  of  which  I  sliall  dit  fujM 
or  possessed,"  in  trust  to  stdl  suoli  iinrti.iinj 
should  be  sufficient  to  pay  his  dtdits,  givin  'tLnl 
jjower,  in  order  to  efl'ectuate  liis  intintidii, 
dispose  of  said  real  estate  in  fee  siniiile,  nr  t 
term  of  years,  for  the  purpose  afdresaid."  AJ 
he  directed  that  his  executors,  aftur  iiayimct  i 
the  debts,  should  hold  saitl  real  cstato  in  triistl 
to  convey  such  portion  thereof  as  might  ninaiil 
to  his  nephews  in  fee.  It  did  not  ajipear  wlutlti 
testator  had  any  other  land  IjLsiilts  the  li  i*.! 
stead  or  not  : — Held,  that  the  rcversimi  in  ;luj 
homestead  passed  to  the  cxecutms,  uii'lu  tij«| 
residuary  devise.  Swart  v.  th-iiiiini,  l."i  (i  kI 
335. 

A  testator  devised  to  his  son  a  certain  iiimi 
lot ;  the  residue  of  his  estate,  after (itla'isnii 
devises,  he  directed  to  l)o  diviiled  Ijctwiml 
two  brothers  and  sister.  After  his  death  llii 
property  was  so  divided,  but  in  the  divisinii  l; 
mistake  the  lot  devised  to  the  son  was  iinliiiieil 
and  allotted  to  one  of  the  residuary  deviscts  1 
part  of  his  share,  who  devised  the  same  to  I 
sons,  and  who,  on  discovering  the  niistakej 
api)lied  to  those  interested  in  the  residuar)  citj 
to  have  the  mistake  rectified,  when  it  X[\\m 
that  some  of  the  other  residuary  deviseti  1 
sold  portions  of  the  shares  allotted  to  tliein,  I 
reason  of  which  a  re-division  was  imll«ssil^ 
and  a  bill  was  thereupon  tiled  praying  lor  ooii| 
pensation  for  the  loss  sustained  hy  rcasmi  of  li 
mistake.  The  court  ordered  a  valuation  to  b 
made  of  the  residuary  estate,  at  its  present  valtel 
one-third  of  which,  with  interest  from  the  li 
the  first  division  was  made,  to  be  ecmtrib«t(( 
ratably  by  the  other  residuary  devisees,  or  ti 
representatives,  or,  if  desired  by  either  e 
parties,  with  an  account  of  rents  aud  prolil 
ceived.     Stimon  v.  Moore,  10  Chy.  94. 

A  testator,  after  giving  certain  personal  eftiH 
to  his  wife,  and  devising  his  lands  to  liis  r 
sons  and  his  daughter,  (all  miuors),  subject  to  i| 


I  II    I  ■  ■  "^M 


ml 

utors  lievtiiiiifttr  naiii«l,  ifl 
II,  anil  Hliall  ]h:  'M\\im(„A 
rtioii  of  till'  Hiiiil  l;ui(l»  luf^^  I 
y  Bftid  tliruf  gi'iinildiugiij^^'l 
!  valuo  which  my  ;siii,l  nixil 
r  of  thoiii,  Hliall  put  ui«.iiiii|,i| 
I;  ami  in  cunc  1  Nliiij] »tii ,„ J 
•8t  iiicntidiuMl  laiiiU,  „,.  t||jJ 
f  Kftid  throi'  KraiMlcliilMiiluiil 
ami   ill   that  caw  the  v,ilm| 
mid   rt'sidoiici'  aiKl  jimniw.,  I 
lid  to  my  Hiiiil  gniiul;iU|.lite|| 
luctfd  from  lii.riiiu-tliiril|ir,J 
eeds  of  the  sales  nf  tiic  ,j,iil 
d"  :— Held,  reversing  tln' ilt.l 
,,  V.  C,  that  the  ahove dawl 
a  hotclqiot  clause  ;  .iinl  tluj 
lid  devised  in  seveialtv  WtrJ 
d  for  by  Alicia,  Imt  tliat  ^1.J 
;o  the  same  in-niMirtidn  -,f  thJ 
leld  in  cominini  as  she  WiymJ 
itself  after  ilciluetiiig  tlifvalnJ 
;ally  devised  tn  her.    I'mhiIJ 
iiting.     I'JnlUps  V,  I'liiirwJ 


leaving  liis  homestead  to  lii| 
led  to  Ilia  executors  "tlit  rwT 
liite  of  which  I  shall  ilit  »\iM 
trust   to  sell  such  iiortiun  Jk 
it  to  pay  his  del  its,  giving  iL(n| 
)  eil'eetuate  his  iiiteiitiini,  ' 
1,1  estate  in  fee  simiile,  nr  inri 
■  the  V"''!'"***^  afdresaid."  AnJ 
lis  executors,  alter  \iayiutiit  i 
hold  said  real  estate  in  triit,| 
irtioii  thereof  as  might  rtiiijii 
fee.     It  did  not  aiipear  wkke^ 
other  lautl  hesiiles  tbf  li^'iiie- 
eld,  that  the  reversimi  in  t 
to  the  executors,  Hinktlit 
Hwarl  V.  (Irnjui-ji,  l."i  i;,  Kl 
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sed  to  his  son  a  certain  uannj 
if  his  estate,  afterotliiT«iwifi 
id  to  be  divided  lietwttn  1 
I  aister.     After  his  iloatlitlj 
.ivided,  but  in  the  divisiiiii  Ijj 
evised  to  the  son  was  iudi ' ' 
le  of  the  residuary  Ammi  t 
who  devised  the  same  to  ki 
on  discovering  the  misukej 
jiterested  in  the  resiiluarj  esU 
ike  rectified,  when  it  j^^m 
other  residuary  ileviseesli 
,he  shares  allotted  to  them,  I 
a  re-division  was  iiiii«wUej 
ereupon  tiled  praying  lor  m 
loss  sustained  hy  reason  oi  ti^ 
mrt  ordered  a  vahiiitioii  to  b 
uary  estate,  at  its  present  vili 
ih,  with  interest  from  tlie  ( 
was  made,  to  he  eontritate 
iher  residuary  devisees,  or  tlw 
jr,  if  desired  hy  either  citt 
account  of  rents  and  jirolitsii 
V.  Moore,  10  Cliy.  W. 
er  giving  certain  personal  e«M 
devising  his  lands  to  te  t» 
'hter,  (all  miners),  subject  to  i] 


tgte  t<i  liin  "''f*'i  directed  the  residue  of  Ida  [ 
'  *  ij  gitate  to  hu  eiiUttUy  divided  lietween  his 
IWd '*iii9  '"'  *'''''"■  """*'"'"«  twenty-one  ;   and  [ 
Ifcrther  that  if  any  of  his  children  should  die 

IwL  ilttainii'K  t'"'*  'W'  *''""  '""  '"'  '"-'■■  "''"'"^ 
hoiild  he  t'liiially  divided  ainoii),'  the  survivors  ; 
[j(„ll  should  die  he  gave  the   wlude  on  his 

Iwife's  death  to  other  relatives,  whom  he  speci- 
W-Helii,  that  the  two  sons  were  entitled  to 
Te  interest  on  the  residuary  ^lersollal  estate  for 
Lr  iiKUiiteiiaiKio  during   minority.     Sjiiirk  v. 

fffTM,  17  ^'I'y-  •»''•'• 

The  testator,  after  devising  a  parcel  of  land  to 
nth  of  his  three  sons,  directed  Ids  executors  to 
lollectthe  dehts  duo  to  him,  and  thereout  to 
KV  his  dehta,  funeral  and  testamentary  expenses 

■  iwtauies  ;  and  he  charged  the  deticieney  on 
»„  of  the  parcels  which  he  had  devised.     By  a 

ilisei|iient ,  irt  of  iiis  will,  ho  gave  his  liouse- 

d  furniture,  and  other  personal  chattels,  to 

jis  wife,  for  her  own   use,   except  the  piano, 

tbich  he  g:ive  to  one  of  his  daughters;  tiiere 

|jj  no  other  residuary  clause  in  the  will :— Held, 

|b.it  tlie  whole  of  testator's  residuary  estate,  ex- 

:|it  the  delits  due  to  him  and  the   piano,   went 

the  wife,  exonerated   from  testator's  debts. 

,,// V,  Sriilt,  ISChy.  (i(). 

A  testator,  hy  his  will,  gave  to  each  of  his 
iildriMi  (iiaining  theiii)  .?2()0  a  year  until  twelve, 
1  tia'ieafter  .'*400  a  year  until  eighteen,  in  ease 
daiigliters  ;  and  twenty-one  in  case  of  sons. 
Ifkr  his  death  his  widow  gave  birth  to  a  son, 
gill  111!  a  petilion  liciiig  presented  to  the  court  on 
khalf,  he  was  ordered  to  be  allowed  the 
jnif  aiiiiiunt  as  tiie  other  sons  out  of  his  con- 
bgcnt  share  of  the  residue  of  the  estate  whicli 
';  testator  directed  to  be  divided  amongst  all 
Bcbiblreuon  the  youngest  attaining  twenty- 
^e;  it  appearing  that  the  share  of  the  infant  in 
ich  would  be  ample  to  pay  the  allowance 
inifd.    Alilinll  V.  Atdirill,  21  Chy.  (!27. 

k  Although  a  will  s)icaks  from  the  death  of  the 
Btatur,  and  so  would  carry  after-acipiired  lauds, 

t  where  a  testator  devised  all  the  remainder 
{ his  real  estate  to  his  wife,  and  then  proceedeil 
ienumerate  the  lands   comprised  in  such  re- 

iiuler,  it  was— Held  that  after-accjuired  lands 

1  not  pass  as  part  of  the  residue.     Croinhie  v. 

|Oj«fc,  a  Chy.  'Ml ;  atiirmeil  on  rehearing,  24 

I  testator,  after  making  sundry  dispositions 
rhis  real  and  personal  estate,  proceeded  to  dis- 
of  the  residue  as  follows:  "On  the  death 
Imy  said  wife  1  order  and  direct  my  said  ex- 
Itors  and  trustees  to  sell  and  dispose  of  all  the 
f,  residue,  and  remainder  of  all  the  real  and 
lonal  estate  which  I  may  die  seized  or  pos- 
ed of,  er  ill  any  way  entitled,   to  the  best 
rsutage,  and  out  of  the  proceeds  thereof  :  Ist. 
[pay  Margaret  Hone,  6100.     2.  To  pay  my 
re*8  Thomas  and  .Joseph  Toase,  1^1,000  each. 
T'opayto  Margaret  Hulse,  Robert  Ramsay, 
^rge  Ramsay,  .lohn  M.  Wood,  and  James  W. 
8200  each.     4.  To  pay  to  my  nieces 
Bljeth,    Amelia,    Matilda,     and    Hannah, 
^htersof  my  said  brother  Thomas,  $200  each. 
lo  invest  the  sum  of  $(500  on  good  security, 
Ipay  over  the  interest  thereof  to  John  Henry 
pght,  son  of  John  Wright,  during  his  natural 
1;  and  at  his  death  I  direct  my  executors  to 
%  the  said  sum  uf  $600  equally  among  the 


brothers  and  sisters  of  the  said  .Iidiii  Henry 
Wriglit,  who  may  survive  him.  And  as  to  all  the 
rest,  residue,  and  reinaiiuler  thereof,  I  direct  the 
same  to  be  divided  ei|ually  amongst  nil  the 
legatees  heroin  mentioned":  -Held,  (1)  that 
under  this  residuary  luMiuest  all  the  legatees 
named,  iuchiding  John  Henry  Wright,  but  not 
his  brothers  and  sisters,  were  entitled  to  parti- 
cipate ill  the  residue  of  the  est  ite  ;  (2)  thilt-lohll 
Henry  Wright  was  entitled  to  the  interest  of  the 
$(i(M)  during  his  life,  and  tli;it  only  iiislirothers 
and  sisters  living  at  his  death  (though  born  after 
the  date  of  the  will),  were  entitled  to  share  in 
the  fund  of  *(i00.    Eihrn nls  v.  Snii/li,  25  ( Miy.  I  r)!>. 

Hy  another  clause  of  the  will  the  testator 
beiiueathed  to  Hannah  Wright  for  her  separ.ito 
use  a  mortgage  held  by  the  testator  against  )iro- 
perty  of  her  husband,  and  all  moneys  secured 
thereby  and  unpaid  at  the  testator's  ileath  : — 
Held,  that  she  was  a  legatee,  and  as  such  entitled 
also  to  share  in  the  residue,      th. 

The  testator  directed  his  executors  "to  cancel 
all  claims  I  may  have  at  the  time  of  my  death 
against  iny  nepiiew  H.  T.  ;  and  to  cancel  all 
promissory  notes  I  may  have  against  my  nephew, 
.1.  T.  ;  and  to  cancel  all  claims  I  may  have 
against  A.  H.  ;  and  such  cancelling  shall  in  no 
way  be  cimstrued  as  satisfaction  or  part  satis- 
faction of  any  leg.aeies  hereby  given:"- -Held, 
that  this  constituted  these  three  ])er.soiis  legatees, 
and  as  such  they  were  entitled  also  to  share  in 
the  residue.     Jh. 

The  testator  gave  to  M.  1'].  R.  the  boiiseludd 
furniture  and  other  chattels  reniaiiiiiiL'  after  the 
death  of  the  wiihiw  : — Hehl,  that  she  also  as  such 
legatee  was  entitleil  to  share  in  the  residue.     /I>, 

W.  S.  and  .1.  S.  were  entitled  to  the  interest 
of  purchase  money  investe<l  on  the  sale  of  land  : 
— Held,  tli.at  they  were  thus  annuitants,  that  as 
such  they  fell  within  the  detinitioii  of  legatees, 
and  therefore  were  also  entitled  to  share  in  the 
residue.     //*. 

The  testator,  amongst  other  bo(|uests  of  per- 
sonalty, directed  his  executors,  "On  the  death 
f)f  my  said  wife,  to  pay  over  to  the  AVesleyaii 
Methodist  Superannuated  Ministers'  Fund,  mit 
of  the  pure  personalty  then  in  their  hands,  the 
sum  of  $800.''  There  was  no  such  charitable 
institution  tvs  the  one  nameil  in  Canada,  but 
there  was  a  society  called  "  The  C'oiinexioual 
Society  of  the  Wesleyaii  Methodist  Church," 
one  object  of  which  was  the  maintenance  of  a 
fund  called  "The  Superannuated  or  Worn-out 
Preachers'  Fund:"  —  Held,  that  the  testator 
having  been  resident  in  Canada,  the  presump- 
tion was,  that  it  was  a  Canadian  society  he 
meant;  that  "The  Connexional  Society"  was 
entitled  to  receive  this  bequest,  as  the  one 
most  nearly  answering  the  description  given  in 
the  will ;  that  they  were  thus  legatees,  and  as 
such,  also  entitled  to  share  in  the  residue  ;  such 
society  being  entitled  to  hold  lauds  to  the  annual 
value  of  £5,000,  and  it  was  shewn  that  the 
lands  held  by  the  society  did  not  exceed  £1,000 
a  year ;  and  therefore  though  the  residue  was 
composed  of  both  realty  and  personalty,  the 
Statutes  of  Mortmain  did  not  ai)ply  to  prevent 
the  society  sharing  therein.     lb. 

The  devisee  of  real  estate  is  not  a  legatee,  and 
therefore  where  such  an  one  claimed  a  share  in 
such  residue,  the  court  refused  him  liis  costs.  lb. 
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Seu  Cniijihrll  V.  CiuipMI,  14  ().  W.  17  p.  4()«17; 
StMHim  V.  A,V/m  -V  ,(/.,  I!)  (/,  |».  r>:>l»,  1).  40H2; 
/'/«»(/.  V.  .Vrlliniiinii,  ;i'J  (^.  U.  H,  11.  4<N(;<  ; 
Li-winv.  fiiltffsnii,  l.'U'liy.  'I'lW,  p.  4i;<."i;  Ihtriil- 
Mon  V.  Hdiiiiiii;  IA  Cliy.  I,  p.  40114  ;  /^M/^  v.  //<)<«, 
•iOCliy.  '.»»»:<,  |>.  4<>(1(»;  ^'ivr//  v.  r.icW,  'JOCliy. 
'I'M,  \\.  4(Mt4  ;  //.««  V.  h'nimi; 
4(M1!»;  //<r//-/-  v 


<*hy.    '.'.•»;<,    p. 
fi'.'fi.  p.  41'.'.^. 


•J5  dhy.  •.».->;»,  irti 

Milhr,  '25  Chy. 


12.   Kutiifr  iir  /iiliffxt  inkrn  Itif  TrimtefH  or 
Jijri'iiloi'M. 

[.SVr  /.'.  .V.  O.  r.   Illll,  li.  ./.',  ,7./.] 

(ii)   J'oirtr  III  .'■  II,  1,1'iiKv,  III'  Mitiiijiiiii', 

Whin  ,111  /'jMliitf  /'iiMMii.  I  A  (Usvino  to  triifitooH 
tn  convoy  ffivcH  ii  fco  niiiiplu  in  joint  teniuioy, 
witlioiit  U(ii'(l«nf  iulnTitancu,  J>ufd.  Jti-rrhiijer 
V.  Jlm;,lt,  M.  'I',  a  \ict. 

A  tleviHc<l  iVR  follows  ;"  I  ]i^ivo  ftnd  beciiiunth 
to  my  wif(!,  after  my  (U't'ciiHn,  tlii<  i)rocot"tlH  of  onti 
half  of  all  my  lanilH,  cattle,  and  otiier  ull'uctH  of 
ovury  kind  whatsoever  to  mo  iKdongini;  at  the 
time  of  my  deeeaHe  ;  ami  the  other  half  of  my  said 
lands,  i:attle,  and  i^U'eets  of  every  kind  wluitHo- 
over,  I  leave  in  the  hands  of  my  executrix  and 
tixeentors,  to  pay  all  my  jiistdehts,  i^e.  :  -Held, 
that  the  estate  jiassed  to  the  executors  to  mjU, 
and  not  only  a  nicrt^  power  to  sell.  Duwliinj  v. 
J'oirn;  '>  V.  V.  480. 

Testator  appointeil  his  wife  and  two  others, 
"  trustees  of  my  jiroperty,  to  he  helil  in  trust  for 
the  henulit  of  my  said  wife  and  children."  He 
directed  that  tiicy  siiould  hold  one  farm  for  the 
use  of  his  daughters,  notwithstandini;  they  might 
marry,  and  two  othi^r  farms  for  any  child  horn 
after  his  decciise— devised  his  homestead  to  his 
vhlest  son  and  adiled,  "  1  will  and  devise  that 
the  oOO  acres  of  W'lil  land, "  descrihing  it,  "  to  ho 
sold,  and  the  proceeds  to  lie  divided  among  my 
aaid  sous  and  daughters  in  e<|ual  proportions, 
share  and  share  alike,  when  the  youngest  comes 
«)f  age  :  Held,  that  the  trustees  took  a  fee  in  the 
wihiland,  not  a  mere  power  to  soil.  Yoiiih/  et  at. 
V.  Etliotl  rl  „!.,  2:<  (.1  B.  420. 

When  no  E-hIiiIi'  Pif'^'x,  hut  a  Poinr  Onfj/.] — A 
testator  desired  that  his  executors  sh(udd  sell  and 
tlispose  of  his  land,  and  then  appointed  them  to 
execute  any  deeds  that  might  he  necessary  to  the 
imrclmser  : — Held  that  the  executors  took  no  in- 
terest but  a  mere  power,  and  con8e(iuently  thjit 
they  could  not  distrain  for  rent  accruing  in  their 
own  time,  l)efore  the  land  was  sold.  Nicholl  v. 
Cotter,  5  Q.  B.  r)(i4. 

AVhere  the  testator  directs  his  executors,  as. 
Boon  as  convenient,  to  make  sale  to  the  best  a<!- 
vantage  of  his  estate,  first  for  the  payments  of 
his  debts,  and  then  to  divide  the  suridns  pro- 
coeds  among  his  children,  the  executor  takes  no 
estate  but  merely  a  naked  power  to  sell,  the  fee 
in  the  meantime  descendnig  to  the  children. 
Greijorji  et  ux  v.  CohhoKij,  7  Q.  B.  500. 

In  1848,  J.  H.,  by  her  will,  devised  as  follows  : 
— "The  charges  of  my  declining  days  and  my 
funeral  first  to  be  paid,  after  which  I  give  and 
be(iueath  all  my  real  estate,  known  as,  &c.,  to  be 
sold  to  the  best  advantage,  and  which  is  to  be 
divided  in  manner  and  form  as  lollows. "  Cer- 
tain legacies  were  granted  to  children  and  grand- 
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chihlren,  and  thu  remainder  nf  tli..  ,,m 
directed    to    be  eipuilly    dividiwl    Ut*,, 
daughters  of  the  testatrix.     'I'ln'  s^jH 
thus     "for  the  execution  of  i|ii„  jny  |         _ 
and  testament,  and  I  heri'liy  iKuninii,, '.  i*  I 
,M.intA.B.,,S^H..and^^^•||.  ,,,,,t.j;y 
hereby  givmg  them  lull  powi  i  to  s.tt|,.  ,|i 
ness  by  mo  kejit  uuNcttled,  Inn  liy  ri'v„|i|,  , 
other  and  former  wills  by  nii'  ;it  any  ^^^^^  "? ' 
toforo  nuiih)  "  ;      Meld  that  tin'  i  \iiiit»ii,'t,  'i,''' 
power,  not  a  legal  estate.     Ili,„k„„  .•   ii"  ' 
10  ii.  H.  125. 

Tustator  gave  to  his  son  .lulm  t'j;,  u  . 
such  other  provision  as  my  <'Xi  iiitcirn  mjiv  ,1, , 
proper,  and  his  own  condiu't  may iIikitvi-  | 
then  devised  to  his  son  I!,  icrtain  \■,m,\»\^  i, 
"except  and  in  so  fur  us  any  ivxnntj,,,,  nun, 
niailo  by  my  tixecntors  in  l'a\  om-  nf  niy  tmu-i^ 

Held,  that  the  exe<!ut<>rs  tncik  n 
lands  devised  to  |{.,  but  that  iiiiili 
tion  they  had  power  to  conviv 
estate  in  part  of  them,     Scnil 
not  have  conveyed  the  wlioii 
.lohn  for  life,  or  any  part  in  fi'< 
V.  ariiiit.  V.i  ii.  B.  I«0. 

"  I  give  and  beiiucath  to  my  « if,.  ;,ft,.|. , 
cease  the  proceeds  of  one  half  df  all  laiii|»,i,,;tli 
and  other  etlects  of  every  kiij<|  w|iatsi,iKf( 
me  belonging  at  the  time  of  my  diicxsi.,  ;ui,ltiJ 
other  half  of  my  said  lands,  cattle,  and  dint., 
every  kind  whatever,  I  leave  in  tlie  iiaiiils„i 
executiix  and  executors,  to  pay  all  mv  laj 
debts,"  itc.  :- Held  that  the  execnturs  i,„U 
power  of  sale,  and  not  the  fee.  Miinn  y  l\ 
H  v.  l\  10!». 


I  cxtatc  111  iii( 

I'  the  ri.,Hn|] 

t"  'liiliii  iilij 

.  that  they  (. 

'I  illeli  liuii], 
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A.  t'.,  by  his  will,  dated  in  ISOlt,  dircitidtiu 
"  '  '  3  oaid  by  " 
his  real  and  persiuial  estate,  ami  tliat  as  »i«.iu 


his  debts 


by  his 
sliouh 


I  be  oaid  by  liis  executm-s  outii 


necessary  or  convenient  such  of  iiis  ixi'int.fl, 
should  i)rove  sliould  sell  his  real  Lstati'  .iinl 
vest  one-half  of  the  proceeds  or  aiiiniint  "is 
thereof,  and  ai>ply  tile  product  intirot  furtlj 
support  of  his  wife  durnig  lier  life.    This  nu 
halt  of  the  amount  of  sate  he  (leviscl  t"  Ijirf 
lifo   for  that  jiurpose,   and  after  lur  ilciitlili 
beijueathed  it  eciually  auKuig  his  fmir  ihiliji 
The  "  remaining  half  of  the  pnicoiils  nr  aiiiutiif 
of  his  real  and   personal  estates  lie  ilovistil 
the  said  children,  share  and  .sliare  aliiir 
widow  au<l  two  sons  were  iiaiiieil  as  ntcm 
but  the  widow  ah)Uo  proved  in  ISIO.    Tiiel 
in  (juestiiin  was  never  sold  hy  her  uiultril 
M.wer  in  the  will,  and  in  1SI7  she  ditii,  kvi 
all  i'.'r  real  and  personal   estate,  iiy  iviii  tntl 
tttVi  s   rviving  children,  J.  ( '.  ami  K.  V.  -.-M 
that  I'.ie  widow  took  a  power  tn  sell  only,  notl 
'.'>'('  iU  the  laiul  :   that  the  legal  estnU'  [lassedll 
tie  devise  to  the  legatees  ami  devisees  nfi' 
testator,    and   di<l  not  descend  iiikiu  the  1 
C'umelmim  v.  Herney,  ,32  Q.  H.  33H. 

A  will,  after  giving  several  iiecuiii.uylegacia 
contained  this  direction  :  "  When  my  bJii^ 
sold  and  all  the  lefjacies  paid,  the  nmney  i 
maining  is  to  be  divided"  in  the  iiiamicrtlia 
stated.  There  was  no  other  residuary  M 
The  testator  named  two  executors,  adiling: 
them  I  repose  full  conlidenco  that  they  »t11« 
fair  and  consistent"  :— Held,  that  all  the  l" 
wero  to  be  sold  ;  and  that  the  cxecutcre  1 
power  to  sell  them,  although  they  b,iil  net  i 
legal  estate.      IVoodsUk  v.  Lvijun,  15  thy.  lU 


m 

•Minaintlcr  <.f  tl,,.  ,,,^j,.  ^^ 
iiilly  iliviclr.l  Utwcii  t,j 
ntiitrix.  'I'lic  will  ,„„  1,1^1 , 
ui'Utidii  iif  tliiK  my  |;y(  ,j 

I    lliTrliy    lihatf  111,4 

luiil  \V.  II.  j„u,t  ,.x,,,,it„f 
I  full  i»i\v.r  (n  srltl,.  illin, 
iiHi'Ulfil,  lini  Ky  r(!V(ikii^  i. 
illH  liy  liif  lit  any  tiiiii:  h^ri 
L'lil  that  tlir  ixriutiini  ti„|i 
I  UHtuto.      Ilt.idinn  V,  J|r>m 


;<>  liiM  Hcin  .liiliii  t'.';,.  -^^^ 
111  iiH  my  rMi'utiiM  iiiiiyilitj 
•11  ('"iiiliii't  may  iIi'^itvi'."  | 
«  Hiiii   It.   I'crtaiii  land*  iuf, 
far  an  any  icM'ivatidii  ni.ivii 
tiii'H  in  favdiir  hI'  my  jum.!,,'] 
ixecutcii's  tiHik  II"  estate intiii 
[.,  lint  tliat  Miiili'i'  till!  rt.«i.'ni| 
*'er  to  I'liiivcy  to  .lulm  ; 
Imni.     Sfiiilplc,  tliat  tlii'j , 

1(1    tllU    wilcili'   111'  rtliili  liuiiij  I 

iiy  (iivi't  in  fcf.     MrK'iO'  ■!■, 
.  I  HO. 

Hiicatli  til  my  wil'i'  aftcT  iia  i!fl 
s  of  imi'  liiill'  I'f  all  lainls.u'tli 
of  rvi'ry  kiml  wliatsuwri 
lu:  time  of  my  ilcirasi',  lunl 
mill  laiiils,  I'attlr,  and  itlnlM 
ivcr,  1  It-'uvi'  ill  till!  liaiiilsi.i 
xeciltorn,  til  pay  all  my 
jlil  that  tho  ixi'iaiturs  ti«i 
ll  not  the  fee,     Muiin  v.  IVr,^ 

v\\\,  ilateil  in  I  SOU,  (lircctiiltiii 
lie  iiaiil  liy  his  ixiciitnis  (iitii 
mal  estate,  ami  that  m  x-w  i 
■enient  nueh  nf  liis  exi'(.'ut"r<  1 
uhl  Hell  liis  real  'jstato  aiiiiiDJ 
he  pnieeeils  nr  annmnt  "i!. 
y  the   jiroihu't  iiitiTfst  furt 
fe  liming  lier  htV.    'I'liis  01 
it  of  wale  he  ilevisfil  tn  luri 
rjiose,    anil  aftei'  iior  iltatU 
iially  aiming  his  fmir  i' 
half  of  tlu^  \iriicei'ils  nr  aiMitl 
lursonal  estates  lie  ilovistil 
1,  share  ami  share  alib 
*on8  were  iiaiiu'd  as  ixecnto 
)U0  iiroveii  ill  1810.    Thel 
never  sold  liy  liiT  wnlitt 
1,  anil  in  1S17  she  difd,  \m 
lersonal   estate,  hy  willMtl 
ililrun,  J.  (".  anilK.C.  ;-Heli 
;oiik  a  iiower  tn  sell  mily,  1 

that  the  legal  estiite  \>mi\ 
e  legiitees  ami  devisees  4  tU 
ill  not  ilcseeuil  \\\m  the  ku* 
■,;ey,  32  Q.  H.  3»3. 

iving  several  iiecuni.iry  le[ 
Irection:  "When  my  larniii 
legacies  paid,  the  nwney  r 
divuled"  in  the  n.amicrl 
was  no  otber  resiihwry  cl*^ 
fietl  two  executors,  iulilmg:" 
ill  conHilenceth.it  they™  • 
nt"  :— Held,  that  all  the  W 
[ ;  antl  that  the  executon 
lem,  although  they  hadnC 
^oodmk  V.  Uiiaii,  la  thy. 
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t  Miiil  ">'   l>i'"'i'iHi>ii"i'!l  f'""'"'-]     A  t<'»tii- ] 

I  vmed  all    lii"    "■''"'    "'"'    |wi"Hoiial    entate  ' 

Lf  i«tei«,  ami 'h  rlareil  that  it  Hlumhl  liti  law-] 

^r  thiNi,  or  the  survivor  of  them,   or  the  I 

i.jeeiitors,  ami  ailminiNtrators  of  Hiieli  Hiir- 

',' f„  iiiiiki'  sail  ami  ilis|ioNe  of  all  or  any  part 

,,.^iiilfi»riii-.lamls,  fa:,  eithertogetlier or  in 

,V  mid  I  ithir  liy  imlilie  anetion  or  iirivatu 

'  ,('  mid  for  siiil.    Jirieu   anil  iirieiiH  i\»  to 

umnr  liini"'!""'''  Kill"'  •''  ""'I  I't'aHonalilo,  ami 

V.'',i,t  nnd  invest  the  inoiiev  to  ariHu  from 

L' yil,,.  ,ir  miliH  ill  the   jmreliatiu   of   utoekH, 

iniiiieiit  iir  nal   seenritleH,  in    tliu    jirovinee 

luimlii :  llfhl.  ""''■  "'"  I'l'^V'" '"'  *'■'"**  ^'^ 
ritKHiai'V,  imt  oi'',V  as  to  the  time  of  sale,  Imt 
,,*  til  wiietlnr  there  hhoiilil  lio  a  salo  at  all 
i,!t  ami  that  it  ii[ierateil   no  converHion  of 

L' l.iiid  into  (iirsoiial  estate    until  exureiseil. 

',„/;  V.  W'iiioiiiiil"!,  7  <'hy.  141. 
sUtnrdirecteil   "  that  no  real  ostato  lie  sold 
liuiittlie  iinanimiiiis  cunsent  and  direction  of 

Imv  exeiiitiiis  ;"  ami  also  gave  them  power  to 

linil  Kcll,  K'^'' '""'  ''''*"  '■'t'^'"  '"  '•'"  "''"I'l" 
,  lull  manner  as  if  he  were  livinu,  and  all- 
ied \{»  widow  executrix,  and  P.  and  11, 
ut.irstlierenf.  !•'■  and  ll.  relionneed  proliate, 
the  willow  ahiiic  |iroved  the  will  :  -Held, 
sers  coiifcircil  liy  the  will  were  iier- 
„,  „„„oiiiM  not  le  exercised  liy  the  widow 
ic:  that  heiiig  iicrsiiiiid,  they  had  liucomu 
lint ;  ami  that  the  division  of  the  estate 
iiij;  ken  iiiiHtiiiiiicil  only  for  the  sake  of  tho 
■tx*,  its  (liatrilmtion  was  accelerated  liy 
rivtinetiiiii.     Ktir  w  /,( iV/ ;/«(«,  8  (-"hy.  4.1.'). 

miikr  a  will  a  trustee  has  a  discretion  to  sell 
j„t  to  sell  real  estate,  the  court  will  not 
III  re  liy  its  ailvice  or  direction,  lillt  will  leave 
trustee  to  exercise  his  discretion.  /«  ir 
<.;/•  ll'i7/»;"  .1/1/1  I'ndn;  -20  Vhy.  mU. 

V  11.  auimhii,  17  Chy.  40.S;  18  Chy.  4(17,  p. 
A'.  Cnmi,  •->.•{  Chy.  277,  p.  41.38;  Coy  v. 
i,:'.Uby.L'(i7,  p.  4110. 

Urr  ('ii*.<.]— The  will  provided  that  all  lands 
Bluing  inisiilil  at  testator's  death  should  con- 
(uusiildin  care  of  his  executors  until  they 
phi  see  tit  to  sell,  and  tho  proceeds  of  sales 
ihl  lie  iliviilcd  as  directed.     Then  executors 

?.lili(jint*;d,  "with  full  power  to  act  lieyond 
Iday  limited  hy  law,  and  until  such  time  as 
liaiiie  shall  have  been  fully  executed,  liereby 

;  intent  thereof  divesting  myself  of  all 
1  sinmilar  any  estate,  debts  and  property. 
laiiif  iiersnnal,  to  them  in  trust  to  and  for 
I  fullihnent,  intent  and  purposes  of  this  my 
Iwill:"— Held,  to  operate  as  a.devise  of  the 
linfecin  trust  to  sell,  &c.  I'atnlo  v.  Boi/- 
bii,4(,'.P.  12.5. 

I  testator,  J.  ('.,  hy  will  "authorised  and 
lowered "  his  executrix  and  executors,  or  a 
jority  of  them,  (naming  five,  of  whom   his 
^E.C,  was  line)  to  sell  and  convey  certain 
fc,  the  lot  in  dispute  among  others,  and  to 
7  the  proceeds  to  a  specihc  purpose ;  and 
ill  the  rest  and  residue  of  his  estate  to  his 
I E.  C,  to  1k)  disposed  of  by  her  as  she 
(111  see  fit.    K.  C.  subsequently  sold  to  one 
.  the  land  in  question  for  a  valuable  con- 
ation, which  consideration  was  applied  ac- 
'ag  to  the  terms  of  the  will.     The  plaintiflfs 
^ed  title  through  the  will  of  J.  W.     The 
'^'  tour  executors  of  J.  C.  refused  to  act,  ex- 


(U'pt  on  oufi  oucaMion,  when  it  wax  proved  that 
iMiiiig  Hiicd  they  iuini'd  in  a  deed  of  conviyaiicc 
(not  of  the  lot  III  ilispiite  in  this  actimil.  It 
wiiM  further  proved  that  .1.  T.  <'.,  one  of  the  do- 
feiidaiitM,  liail  recovered  a  jiidument  in  ejcctinent 
against  N.  k  (I.,  two  of  the  iilaintill's.  Tin-  de- 
fendant .1.  T.  ('.  elaiiiied  title  as  heir  iit-hiw  of 
A.  (a,  who  was  heir  adaw  of  .1.  ('.,  and  insist- 
ed that  the  eonveyanco  of  K.  ( '.  beiii),'  void 
for  want  of  power  to  convey,  he  was  entitled  to 
HUcceed  as  lieir-atdaw  of  .!,('.:  Held,  that  K. 
( '.  having  a  power  coupled  with  an  interest, 
the  conveyance  was  good,  and  the  phiintitls 
were  entitled  to  prevail.  \\'lM^^lf^  it  iil,  v.  Ciift- 
rallriiil  III.,   I0('.   I'.  -.'I.'i. 

It,  liri|i'eatlieil  to  his  wife,  A.,  the  land  in 
iiiiestiob,  '' to  lie  at  her  disposal,  if  agreeable  to 
tliu  executors, "  of  whom  she  was  not  one,  "so 
long  as  she  remains  a  widow,"  adding,  "  I  wish 
and  desire  the  aforenientionid  faun  to  be  sold 
for  the  discharge  of  my  lawful  debts,  and  the 
residue  accruing  therefrom  to  be  laid  out  in  the 
payment  or  part  payment  uf  another  for  the 
support  of  my  family."  lie  then  directed  that 
bis  two  eldest  sons  should  have  the  [iropcrty 
when  they  came  of  age,  after  his  wile's  death, 
if  she  should  remain  a  widow,  and  it  she  sbould 
marry  they  witc  to  come  into  posscsHion  when 
of  age,  and  that  these  two  sons  were  to  pay  to 
the  other  chihiren  a  proportion  eipial  to  tlicir 
part  of  the  property,  adding,  "all  the  above  to 
bu  done  to  the  wishes  of  the  aforeiiieiitioned 
executors."  None  of  the  executors  proved  or 
acted,  aud  in  IK.'>I  letters  of  administration, 
with  tho  will  annexed,  were  granted  to  the 
widow,  who  ill  the  same  year  conveyed  to  defen- 
dant, describing  herself  iu  the  deed  as  "sole 
devisee  (with  power  of  sale  for  purposes  set 
forth)  under  the  will  of,"  iVc.  She  married 
again  about  IS.'iH,  This  sale  she  swore  was 
made  in  order  to  pay  the  testator's  debts,  and 
tho  purchase  money  so  aiiplied.  :  — Held,  that 
the  salo  directed  by  the  will  being  for  the  pay- 
ment of  debts,  the  power  to  sell  was  vested  by 
implication  in  the  executors  :  that  she  did  not 
take  it  as  administratrix  ;  that  on  her  marriage 
her  own  interest  was  at  an  end  :  and  that  the 
sons  could,  therefore,  eject  defendant  without 
any  notice  to  quit  or  deiiianil  of  possession. 
iiontinij  V.  Oiimwi'fiiitii,  24  Q.  B.  287. 

After  devising  all  his  real  and  personal  estate 
to  his  executors  in  fe>!  in  tnist  for  sale  to  jiay 
debts,  by  a  subsequent  clause  the  testator 
directed  that  all  his  real  estate,  not  specially 
devised  or  required  to  pay  dubts,  should  be 
sold  by  his  executors  as  they  thought  best, 
and  the  moneys  arising  from  the  sale  and  from 
other  sources  should  after  payment  <if  debts  be 
invested  by  them  : — Qiuere,  whether  a  mere 
power  was  created  by  this  clause  of  the  will,  and 
if  so,  whether  it  was  well  executed  by  a  dele- 
gated power  ;  or  whether  a  similar  estate  might 
not  be  deemed  to  be  continued  iu  the  executors 
for  the  objects  of  the  second  as  well  as  for  those 
of  the  first  clause : — Held,  that  a  bouA  fide 
purchaser  for  value  was  not  bound  to  enquire 
whether  there  were  dv.  ts  which  authorized  the 
sale.     Burhi'.  v.  Buttk,  17  C.  P.,  478. 

Testator  devised  land  to  his  wife  for  life,  re- 
mainder to  his  nephew  T.,  in  fee.  He  then 
devised  specific  laud  to  be  dispfised  of  by  his 
executors  for  the  payment  of  bis  debts,  and 


"""^l 
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lit'ouundtt  aiiioiigHt  liiB  cliildrr 


Hi 

my  . 
<:iitl| 


tuKu  iiliici!  in  uightuMi  iiuiiitlis  fiiiiii  |.,^ 
Imt  tilt!  will  ciiiiiowui'od  tlio  cxioiit.isi  t 
hold  the  Hillu  of  the  eMtlite,  "  ical  in.l  .  ' 
ilKtre  tliiiu  what  ih  iieces.siiiv  tn  ilifr.iy  A  l 
iiientioiiotl  clmrges,  if  they  ■''I|(mi1.1  ,l,',:,|||J"j,''" 
houelitdf  my  huira,  jn'oviilcil  «iii|i  s,ili. ^i,  i 
he  (lelivyetl  longer  thiin  tivc  ymrs  froi 
eeiiHc."  'I'he  real  estate  wiiHimt  ,s(,|i|  ^,„| 
live  years  :-  Held,  notw  itlistiiiidinj.,  tlm  .1 
tnmteeN  eould  make  a  ko(mI  titl(.,  th"'liii„',,,. 
of  the  time  lieing  only  diicctoi y  Sri,ii  v 
()  Chy.  ;<()(). 

Lauds  were  devised  to  Inisti.cs  tci  ranv  < 
the  will  of  tt^stator,  who  rcsiiviMl  six  1  ,t, 
he  desired  should  l)e  solil  Ut\-  ii.iviiiint  i,j  , 
not  charged  ou  lands  ;  tlie  rcsidiii'  tn  lii- 
ehildreu  :  Meld,  that  the  ti  iist.i.s  liai 
to  sell  till!  whole  of  HUcli  |iid|ici'ty  lor  pjviiia 
of  iklitH  left  Ulll>aid  hy  the  iHisiimil  |.,t;,t',, 
the  lots  siieeiiilly  aiii)oiiit('d  to  ln'  snlil  j,,,  ,y 
piirpose  ;  and  that  a  i>iirclia,sir  wlic  Imd  imti, 
ti<,'e  that  all  the  dehts  not  charjinl  (irilainljKJ 
liaid,  woidd  he  j\istitied  in  .issiMiiiii^jtliattliitri 
tees  were  id'operly  proet'edinj;  to  aliali  Ihil 
Mfii'liiirn,  7  Cliy.  73. 

A  testator  devised  his  l.iiiils  tutnistivs,  t, 
trihute   and  divide   the  same  ainiiii..st  liis 
and  ehildren,  so  soon  as  the  yinui;,'tst  siirviv 
I'hild  attaine<l   twenty-one.     TIic  tnisti 

J _     fessing  to  a<:t  ill  pnrsiianci'  of  tin 

eoiiditioiis  of  the  last  will    '>y  the  will,  jmt  iij)  [lortioiis  of  tli 


ndded  "and  1  also  do  hereby  aeknowledgo  and 
authori/e  them  to  sell,  grant  and  eoiuuy,  in  full 
niid  proper  niaiiiier,  any,  all,  or  sueli  of  my  real 
estate  as  may  Ik!  neeessary  to  the  payment  and 
liiliiidation  of  any  and  all  sueli  just  dehts  as  may 
lie  due  liy  me,  and  not  otherwise  jirovided  for:  ' 
-  llehl,  that  the  executors  had  power  to  sell  the 
laiiil  in  ([uestion.  They  conveyed  to  one  1'.,  a 
creditor,  wh  1  was  ',0  pay  the  widow  a  certain 
sum  fi  her  <lowcr  and  the  residue  to  other 
creditoiM  !l  Id,  that  the  legal  estati!  passed, 
whether  ilie  sale  could  he  impeached  in  e(|nity  or 
not.  Mxecutors  in  such  a  case  art!  not  hound  to 
sign  the  deed  in  prcseiu'O  of  each  other,  as  arbi- 
trators executing  an  award.     lAltlr  v.  Aikmnn 

,t  III.,  'ZH(i.  It.,  xr,. 

A.  Mcl>.,  in  ISdl,  describing  himself  as  of  the 
north  hall  of  lot  twcnt.v-sevcn,  tiftli  concession 
ol  Nottawasaga,  bci|ucatlie<l  "  tlie  above-ir.en- 
tioncd  |irii[icity  in  the  following  manner  to  my 
wife  (tlic  iilainti(V)  and  family."  'Die  will  then 
authorized  the  cxcciitois  to  cause  the  proceeds 
of  the  said  [iropcity  to  be  iiseil  for  the  support 
and  keeping  of  his  wife  and  taniily  for  a  term  of 
twenty  years,  and  directed  tlicin  to  pay  his 
debts,  but  did  not  devise  the  property  to  them. 
The  will  further  directed  that,  after  the  said 
twenty  years,  his  .son  Itoiiald  (tlie  dcfcinhint) 
was  to  have  the  south  part  of  the  above  laud, 
w  liicli  he  w  as  to  pay  for,  and  the  reinainder  was 
devi.sed  to  another  .sou,  w  ho  was  directed  to  pay 
legacies  to  his  sisters.  Sulisciiuently  Itonahl 
obtaiiU'd  a  p.itcut  fnuii  the  Crown  of  the  land 
devised  to  him,  haliciiduni,  "  subject  neverthe- 
less to  the  terms  aia 

and  tcst.'.inent  "  of  the  testator,  \.  Mc.  1) 
Held,  tliat  the  words,  "I  beiiiieath,"  &C.,  "in 
the  following  ina:uier,"  I'te.,  "to  my  wife  and 
family,"  carried  the  estate  ilirect  to  tlieni,  not 
withstauding  tlie  direction  to  the  executors. 
Held,  also,  tliat  the  defendant  holding  the  legal 
estate  under  tlie  jiatent,  and  having  a  bencliiial 
interest  in  his  o«  11  right  as  one  of  tlic  family,  the 
plaiiititl'  could  not  uiaiiitain  ejectment  against 
him.     Mi'/),;i„l,/  V.  .MrDonnlil,  U  i).  15.  .S<i!». 

Heplevin  for  iron  ore  taken  from  laiul  in  tiie 
I'roviuce  of  li>uel>ci!.  It  aii|ieared  that  i!.,  the 
patentee  of  the  land,  by  his  will,  maile  in  I8'2!t, 
authorized  his  executors  to  .sell  and  eoiivey  all 
his  estate,  real  and  personal,  for  such  considera- 
tions, upon  such  terms,  and  in  such  manner  as 
they  might  judge  best,  and  becpieathed  the  pro- 
ceeds to  ditl'erent  persons.  Tour  executors  were 
named,  of  whom  only  \,\\o  proved  the  will,  aud 
the  last  of  these  two  died  in  ISfil.  Ailininistra- 
tioii  with  the  will  annexed  was  granted  on  the 
i!Oth  of  May,  187.S,  to  K.  S.,  who  conveyed  to 
the  plaiiititl  on  the  Hist  of  May  :-  -Hehl,  that 
under  IM\  Viet.  e.  •-'(),  s.  40,  ().,  K.  S.  clearly  had 
power  to  sell  to  tlie  plaintitK.  Before  the  execu- 
tion of  this  deed  the  ore  in  (juestioii  had  been 
severed  from  the  land,  but  tlie  deeil  purported 
to  convey  not  only  the  land,  but  all  iron  and 
other  ores  which  might  have  been  at  aay  time 
severed  from  the  land.  Hehl,  that  the  ores 
passed  by  tiiis  conveyance  ;  for  though  a  chattel, 
and  the  conveyance  would  not,  except  in  equity, 
pass  the  legal  title  to  it,  yet  the  heir  in  whom  it 
was  s-ested  would  be  a  trustee  for  .he  adminia- 
trator,  the  donee  of  the  power,  and  it  might  bo 
presumed  that  such  donee,  ivs  cestui  ipie  trust, 
had  authority  from  the  heir  as  trustee  to  dispose 
of  it.     Stimrt  V.  Biiltlu-iii,  41  Q.  B.  Uii. 


WILL. 

A  testator  directed  all  1 


IIS  I'Ktiltl',  riMl  a,„ 

sunal,  to  be  sold  for  the  piirpust'  of 


lliiHlTS  -|l| 

-      ,     -     -  I'l'it'-'ivJ 

auction  for  an  absolute  tciiii  of  twi'lvc  \nrj, 
the  expiration  of  wliicli  tlic  yiiniiL,'(st  cliiMw. 
attain  twenty-one,  with  ;i  iiiivilc:;c  i.ith.li 
of  rcinoviiig  any  buildings  u|iiim  thi'  piviuM 
tile  ex}iirati»ni  tlieri!of  ;  <ir  if  lie  (liclimil 
chasini',  stipulated  that  the  iiii|ir(ivfiiuntsw'ii 
be  pai(t  for  l>y  the  lessors.  (>ii  a  Mil  liW 
the  trustees  to  enforce  spccilic  jicrfiiriiiauce 
this  contract:^  Held,  that  tlic  af,'ivi'iiMt 
ultra  vires,  and  the  bill  \i,is  disiui.-siil  Imtw: 
out  costs,  the  defeiid;uit  lia\  iiij;  srt  iiji  mVi 
grounds  of  defence  which  entirely  failol 
/oh  v.  Milhhh,  7  C'hy.  L'SS. 

Devisees  in  trust  f>)r  sale  of  ival  cstite nii^ 
jointly  receive  or  unite  in  ro'ciiits  ftirtliiii 
chiuse  mone3',  unless  the  will  iniivjilos  dtliii 
and  the  ease  is  not  all'cctci  liy  tlii'  |irii|«ii 
being  charged  with  debts  and  the  iiihuihI'si 
being  to  tlie  executius  eo  luiiiiiiio.  A'mirfJ 
Siiiiilr,  ISOhy.  55. 

Where  a  mortgage   was  taken  ami  tk' iii»( 
gagecs  were  therein -lescrihcil  as  cxeoutuniai 
devisees  in  trust,  iiaynients  to  oiiu  wiTelielJ 
to  lie  thereby  authorized.     ///. 

A  testator,  in  an  inaitilioially  (liawinvill, 
rccted  his  debts  to  be  paid,  ami  ln'iiuntWj 
his  wife,,t'125,  to  be  [laid  hci  fnniitliisaltt'ilj 
farm,  which  he  reiiuired  his  cxcciitdvsfiiajd 
tise  and  sell  for  the  best  pi'ieo  that  cwiU  Ifor 
taiued  for  it,  and  also  to  retain  inissessiniiilil 
thtiught  tit,  in  lieu  of  all  dower  and  tliir'l', 
have  anil  to  hold  to  her  heirs  ami  assigns 
ever.  After  giving  legacies  to  Ins  ciiililrtu,  s>l| 
iiijj  to  each  "to  have  and  to  lioKl  to  him, If 
heirs,  executors,  adiiiiiiiatratois,  .iiui 
for  ever"— the  testator  willed  and  ilevisetLtU 
alioulil  auy  assets  remain  in  tbu  Iiuiids  uf  liu^ 


■'.Id 

rcctudiill  l>iH''HtiiU',rMi,ii,l 
,1  for  tho  imriH,s..  of  .i,,,,',,  ' 

{8tlll8Cllll<llVll,  wliKhs^.^^'! 
ilglltoWl  Iliniitlis  frniii  1,„  ,i^, J 
ipowiinMl  tlio  c'.virut.^i-s  ti,  Wirt 
'  the  I'tttiitf,  "real  iiiid  itrs,,^ 
tin  miooHsaiT  td  ilawv  tlaal,, 
•grs,  if  they  .sli(iul,l,l,.,:„|jt(„j 
uirw,  jii-oviilcd  siicli  Mil.  k|,,v,i 
;cr  tliiiii  ti\c  y,,iis  fr„.,,  i',,^.  . 
wil  ostaUi  ttiis  ii..t  ,s„l,U,„|,i|,^ 
■li'M,  iKitwitlistiiiiilni);,  thiit  tl 
iiiako  a  K'""l  titli,.,  the  liimtati 
>«  "Illy  <lllf  rti.iy.     Sell  V, 


WILL. 
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viijd 


ileviscil  to  lnixtfc«  to  m 
iitor,  who  iTscivi'd  six  'it, 
llcl  l)L'  Hdlil  for  iKivnii'iit  o(  ,li.„ 
lauds  ;  the  itsi.Iih.  to  his  rji 
1(1,  that  till'  tiiist.cs  lia.l 
lo  of  Hilch  |ii(i|ici'ty  lor  |,,n,u^ 
iijiaid  liy  thi'  lu'fso'nal  ..state; 
ly  ni>iioiiit(il  to  111'  solil  t,„  jy 
tiiat  a  iitii-fhii.MT  wlioliiul  imi, 
V  di.'hts  not  cliarficil  onlandjvt^ 
justified  in  assiiiiiin-tliat  till. tn 
lii-ly  i>roi;tTdiiij,'toaHak     l)«i 

y.  73. 

uvisi'd  liis  l;iiid,-i  tiitni.sti.'i..s,  1,1 
villi!  tin.'  saini'  aiiioiij;st  his  i 
;o  soon  as  tlif  yiiuii;;i:st  sunii 

twiMity-oni'.     'I'lii'  tnistiH-s, 
in  iinrsuanrc  of  tlic  llo\^^.^  ^i 
it  \i\>  iiortioMs  of  till'  inoinrivl 
alisolutc  U'l'ni  of  twclvi' \rar!,| 
of  wliii'h  till'  yoiiiiijist  I'liildw.ii 
one,  with  a  (irivilop'  to  tin! 
ly  hnildinos  ii|iiiii  tlii'  |imiii. 

tluTOof  ;  or  if  lie  ilwliiii.l 
atod  that  tlii'  iiii[irovi'miiils».iii 

the   li'ssors.     (Ml  a  liill  lilvil 

enfoi'i'i'  s|n'i'ilii'  lu'rfiiniui 
Held,  tliat  thi'  a;,'ri'iiiiviit  i 

I  tho  hill  \i:i.s  disuii,..Milliat\ 
dt'fondanl  having  sit  up  hv 
unce  wliii'li  ciiliri'ly  tiiilcil. 
,  7  t'hy.  •-•««. 

;nist    fv)r  salo  of  rc'il  estiti' mi^ 
or  unite  in  n'ruipts  firtlif 

inless  tlu'  will  iiroviiJc'iiitlK'n 
is   not  ail'i'eti"!  hy  tlif  |ir"]«i( 
with   di'lils  and  tlio  iioHvri'td 

jxocutors  CO  nuniiin.'.    i'lmrfj 
55. 

-)rtgagc  was  taken  ami  tin.' niol 
herein  descrihed  as  iixecut'irsj 
at,  i>aynu'nts  to  ime  were  I 
vuthori/.ed.     //>. 

II  ail  inartilicially  (li:iwii  will,  i 
;s  to  he  jiaid,  ami  iR'Hit.itlnii  I 

to  ho  iiaid  liui  fnmitlii'wlei'fl 
}  re(iuiivd  iiis  executors  to. iiliI 
r  the  he»t  jTice  tlwt  oduliUfj 
,ud  also  to  retain  piissi'ssiniiil^ 
,  lieu  of  all  dower  ami  thi"!', 
old  to  her  heirs  and  assij.!!?  I 
iviiig  legacies  to  Ins  cliiMrti).  > 
to  have  and  to  luiU  to  him, 
1-8,   nduiiiuatratois,  ami  *« 
!  testator  willed  and  ili'vistsl,  t 
ets  remain  in  the  iiaiiilii  of ' 


after  ii!»yi»«  *''"  foregoing  duviHecs,  the 
m  jlimiM  l>«  t''l>'""y  '•'vide<r  hotweuii  his 
"*     I  dailghtei-s   iiainod,    share    and    share 

Helil.  that  the  direetion  to  Hell  was  for 


f  thui 


.Wiietit  of  all  the  legatees,  and  not 
Sy     SH,ilh  V.  Jh,n,i.',rl,  1:J  t'.hy.  'Jit. 

tesUtor  liy  I'in  "'"  devised    as  f.dlows 
li    it  is  my  will,  that  when  the  aforesaii 

k«rty 


ll 

H!  milii,  tii.it  the  interest  lie  jiut  to  the  ' 
III,!  and  sel'iooling  of  my  ehiUlren,   and  to 
k,iiii|)ortof  my  wife,  80  long  as  she  reiiiaiiiH 
I  iil'iw"  ;i»id  ''y  ''  '"inhBuiiueiit  clause  named 
Jin  iiersiiii.t  executors  of  his  will  ;  "and  of ' 
UirUiil  ^>*^'^^''  imd  !>.H'e<!ts,  and  to  ajii.ly  the  | 
jvciTilingto  tliedireetioliH  in  the  said  will :"  j 
Ljii  that  tile  exeiiutors  had  full  jiower  to  sell  I 
i,„uvey  the  land;;  in  fee,  and  that  a  child  of  I 
fu'stator,  horn  after  the  making  of  the  will, 
I II,  t  II  iieeessary   imrty  to  the  conveyance.  I 
'  Wilmii,  ITChy.  111. 

Itt'stivtor  devised   real  estate  to  his  {ji-aiid- 

JitcT  ;  aiitl,   ill  I'lwu  "f  '"•'•■  <b''"(i?  without 

[ful  issue,  he  directed  the  iirojierty  to  he  sold 

fa  t'xec'iitors  ;  and  from  the  iiroceeds  of  this 

his  other  [iroiierty  he  directed  certain  lega- 

jtiilie  [iiviil,  iU'd  the  remainder  to  he  ajiplied 

Ithi  liisoretioii  of  iiis  executors  to  missionary 

,<ns;  -Held,  tiiat  these  jirovisioiis  shewed  a 

miiai  trust  in  tin;  executors  for  the  iiurposes 

cihiii,  and  tiiat  the    contemplated    "  ilying 

imit  issue"  wivs  a  dying  without  i.ssue  living 

'  gr.aiiddaugiiter's  death.     J{<i  Ghixholiii,  17 

^'.m;  alliriued,  18('hy.  4(>7. 

ltcst;>torautliori/ed  his  executors  to  sell  his 
Jestati',  ciiiisisting  of  his  homestead  and  pro- 
.f ill, St,  'riioiiias,  hut  stated  that  it  was  not 
[will  to  have  iiis  inoperty  in  St.  Thomas  dis- 
filiif  until  tiie  proceeds  of  it  eouhl  lie  laid 
liiircal  estate  to  a  foiirtli  lietter  advantage 
[with  the  eonaent  of  the  heirs,  t.'.i  a  bill 
jtoiiave  tlie  rights  of  the  parties  declared 
I  the  atfaii's  of  the  estate  wound  up,  the  court 
mil  it  t(i  the  inivster  to  imiuire  as  to  the 


rit'ty  (if  selling  lioth  the  homestead  and  the 
['hmuas  iir(;i!eity.       Tmi'vrt   v.  Umtiii,  20 


irh 


Ittstator  Iwiiucathed  to  each  of  his  children 

(111  attaining  majority,  and  the  residue  of 

/opeity  to  his  wiihiw  for  life,  to  he  divided 

li'iijj'st  his  ehihlren  according  to  her  judgment; 

It  ,iiiy  time  to  give  such  a  portion  to  each  or 

Mr  as  siie  thought  |iroper.     Letters  of  admin- 

Istiim  were  granted  to  the  widow,  and  she, 

the  iiurjiose  of  raising  money  wherewith  to 

[  legacies,  created  a  mortgage   on   the  real 

tc,  the  eiiuity  of  redemption  in  which  was 

eijueiitly  sold  under  execution  at  sheriff's 

,  and  the  purchaser  obtained  by  conveyance 

1  the  aiiiHiiiitee  of  the  widow  the  fee  simple 

e  laml ;— Held,  that  the  will  operated  as  a, 

:  of  tome  estate  to  the  widow,  and  made 

trustee  of  the  realty,  which   she   took 

^<A  with  the  legacies ;  and  that  under  the 

8  of  the  will  ftuil  the  provisions  of  the  Pro- 

faud  Trusts  Act,  (21)  Vict.  c.  28,  s.  12,)  the 

I*  liiul  power  to  create  the  mortgage,  and 

Ithe  purchaser  at  sheriff's  salo  took  subject 

Kto,  aiul  was  Wund  to  redeem  or  bo  fore- 

«(1.  Lnmlj  v.  Murtin,  21  Ciiy.  452. 

I  testate,,-  devised  hij  lands,  charged   with 
meut  of  dehts,  to  his  wife  for  life,  aiul  in 


the  event  of  her  ihiatli  or  marriage,  to  his  chil- 
dren, "to  be  held  for  tlniiii  until  tlitjy  lioiiie  of 
age  by  the  executors  hereinafter  naiiied,  to  be 
ai.jdied  for  their  use  and  beiielit  in  the  way  and 
manner  as  the  said  exe(nit(ii'.M  shall  seo  best,  ai:d 
when  the  above  children  shall  conic  of  age  tli  ■ 
residue  of  the  above  prot.crty  shall  be  givtMi  to 
the  children  in  eipial  snares."  The  (^\ecuto^» 
were  not  expressly  aiitlmri/ed  to  sell,  but  tlio 
testator  had  directed  tli.'it  his  wife  shoidd  iwit 
have  (lower  to  dispose  of  any  p.irt  of  the  pro- 
perty without  the  consent  of  his  executors  ;  — 
Held,  1.  That  the  iieeeHsary  implieatioii  from 
these  words  was,  that  she  iiad  pow(a'  to  sell 
with  their  iis.<cnt ;  and  the  executors  and  exe- 
cutrix tlie  widow  having  sold  the  real  estate 
and  applied  a  htrge  portion  of  the  proceeds  in 
the  support  and  maiiiteiianee  of  tlie  children. 
Held,  2.  That  the  sale  was  valid,  and  that  the 
executors  were  entitled  to  Ik;  allowed  the  amount 
so  expended  for  maiiit(^nane(',  which  was  moder- 
ate, 111  pa.ssing  their  aeeoiiiits  in  the  master's 
olllee  ;  and  semlilc,  that  tiic'  fact  of  the  debts 
having  been  chargeil  on  the  l.inds,  implied  a 
power  in  the  executors  to  sell.  (Inninint  v. 
(.'riiiiniirt,  22  CUiy.  4(t0.     .See  .V.  ('.,  1-4  Cliy.  fi48. 

A  tenant  for  life  is  boiiiid  to  keeji  the  premises 
in  repair  ;  and  the  Court  will  not  apply  tlu!  un- 
disiioseil  of  iier.s( malty  in  etrecting  suidi  rep.iirs. 
The  fact  that  the  tenant  for  life  (the  widow)  has 
not  the  means  of  making  tln^  reiiairs,  and  that 
the  premises  are  deteriorating  in  c(iiisei|iience  of 
non-repair,  arc  proiier  matters  for  trnscees  with 
power  of  sale  to  take  into  ediisideialinii  in  deter- 
mining whether  or  not  they  w  ill  sell,  //o/h/c.s 
v.   iroT/'e,  2(i  Chy.  22H. 

.See  CttxHiliiiitii  V.  /fir.^ii/,  .'(2  i).  15.  XV.i,  p. 
4078;  Tmr,'i:H  V.  (laslhi,  2('m 'liy.  I()(i,  p.  '1084; 
Liimhj  V.  Mcyti;,  21  (liy.  4.")2,p.  411.");  AV 
lloir<  If  mill  Mr'Jalhiiii  V,  I'n'jxliil,  21  (,'hy.  485, 
p.  4I2.S  ;  Firijintiiii  v.  S/nnirt.  22  ( 'hy.  .'1()4,  p. 
4001;  /;(  IV  kiloii  h'.ihilr,  7  1'.  I!.  IVMi,  p.  411(1  ; 
Crmr/uril  V.  Liimli/,  2.'t  Chy.  244,  p.  410!). 


fb)  lii'iii'Jiciitl  fiilins/. 

When  iiroperty  is  beiiueathed  to  executors  on 
trusts  which  are  too  unet'rtain  for  execution,  the 
executors  arc  not  benelieially  entitled.  JJni'lil- 
Mill  V.  /loiiiiiir,  15  Chy.  1. 

AVhere  a  will  do<,'s  i  ii'  lispose  of  the  whole 
personalty,  the  ex.-ciit.ii  n'l  irustees  for  the 
next  of  kin,  l  ale."  tiie  v\  .d  expressly  shews  that 
the  testato-  iilf  ended  tliey  should  take  the  residue 
■/'(:  V,  SliUliiKj/iiii,  15  Chy.  85. 

''  a  to  the  residue  of  his  pro- 
lev  se,  and  dispose  thereof  as 
Liiv  •  :  my  will  is,  that  my  wife, 
full  power  and  control  overall 
peisiinal  property  ;  that  she, 
my  executrix,  1  er  assigns,  for  ever,  may  have 
unlimited  power  to  deed,  bargain,  alienate,  or 
transfer,  for  uver,  all  or  any  part  '•''  ;.  said  pro- 
perty ;  and  further,  any  dep'.l,  trjMis.  ir,  or  con- 
veyance, mode  by  my  said  executrix,  i;>rmy  oaid 
pr'.perty,  or  any  part  thereof,  shall  be  va.'i.i  au<' 
su.hcieitt  to  the  purchaser  or  r'^rchasers.  !  is  oi 
their  heirs  and  assigns,  forever,"  ,ind  .lovniiu.ted 
his  wife  sole  executrix  of  hit  'a;11  :—  Heli.  that 
the  widow  took  the  residue  beiiofi-  n.'ly.  Lifii 
V.  niott,  16  Chy.  368. 


beneticially. 

Testator  ('ii,.(.t 
perty  :  "  f  give, 
foUows,  that  is  t 
S.  W.,  shall  h.avi 
my  freehold  aiii 
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(c)  Other  Canes. 

Where  lands  are  devised  to  A.  B.  and  C,  as 
trustees,  and  C.  is  incapable  of  taking,  the  estate 
may  nevertheless  vest  in  A.  and  B.  Doe  deiii. 
Vmtcot/  V.  Bewl,  3  Q.  P.  244. 

K.  died  in  1847,  having  devised  to  T.,  de- 
fendant's son,  the  land  in  question.  He  also 
<levised  to  one  B.  another  lot  of  land  not  (juite 
paid  for,  declaring  it  as  his  wish  that  the  land 
devised  to  T.  should  remain  in  the  hands  of  his 
executors  until  a  deed  should  he  obtained  for  the 
lot  left  to  B. ,  and  the  executors  were  to  make 
the  necessary  payments  from  the  rents  of  his 
real  anil  personal  estate.  It  was  proved  that  the 
land  devised  to  B.  had  been  paid  for,  but  the 
deed  had  not  been  obtained,  as  there  were  rival 
claimants,  and  the  vendor  required  indemnity  : — 
Held,  that  the  land  devised  to  T.  would  vest  on 
payment  of  the  money  for  B.  's  lot,  though  the 
deed  had  not  been  executed,  livckett  v.  Foy, 
VI  Q.  B.  M\. 

One  W .  devise<l  his  personal  estate  to  three 
trustees,  ol  whom  his  widow  was  one,  in  trust  to 
call  in  and  convert  the  securities  into  money, 
and,  when  received,  to  invest  the  same  and  pay 
the  interest  and  produce  to  the  widow  during 
her  life,  for  the  maintenance  of  herself  and  chil- 
dren. The  widow,  after  the  testator's  death,  re- 
mained on  his  farm,  and  in  possession  of  the 
stock  and  some  personal  property,  some  of  which 
she  sold,  and  the  stock  hail  been  added  to  by 
breeding.  Semble,  that  the  property  was  liable, 
in  the  widow's  hands,  to  an  execution  against 
her,  which,  for  all  that  appeared,  might  liave 
been  for  a  del)t  contracted  for  tlie  support  of  her- 
self anil  family.  Peers  et  a/,  v.  Carrall,  19  Q. 
B.  229. 

The  claimant  was  widow  of  one  Teal,  deceased, 
who  died  over  twelve  years  ago,  ha\-ing  devised 
his  real  and  personal  estate  to  his  widow,  as  ex- 
ecutrix in  trust  for  his  mother,  widow  .ind  chil- 
dren. She  never  obtained  probate.  Two  years 
after  the  death  of  the  testator  she  married  the 
judgment  debtor,  K.,  who  lived  upon  and  worked 
the  farm  and  took  care  of  the  property,  some- 
times treating  it  as  his  own,  and  sometimes 
as  the  property  of  the  devisees.  He  kept  up  the 
quantity  of  the  stock  to  its  original  quantity  and 
value,  and  sold  horses,  cattle,  &c.,  no  account 
being  kept  of  the  estate,  nor  of  the  farm.  \Vhen 
he  married  the  widow  he  had  real  anil  personal 
estate  wortli  about  .*!(iOO,  wliich  he  disposed  of  for 
the  general  beneht  of  the  family  and  himself.  He 
became  enibarrivssed,  and  having  arranged  with 
testator's  mother  to  pay  her  a  stated  annuity, 
was  obliged  to  incur  a  liability  with  the  judgment 
creditors,  merchants,  who  supplied  her  with 
goods  in  lieu  of  the  annuity,  at  his  request.  The 
plaintitfs  sued  him  in  tiie  Division  Court,  and 
caused  the  bailiti'  to  seize  the  goods  and  cattle 
found  upon  the  farm.  His  wife  claimed  all  the 
property  seized,  as  executrix  and  trustee  under 
the  will  of  T.  He  oviied  some  property  in  his 
own  right.  Nearly  all  the  property  of  the  estate 
had  been  sold,  or  died,  or  was  killed,  but  hail 
been  replaced  by  K.  No  proper  evidence  was 
ofifered  to  trace  it  as  distinctly  belonging  to  the 
judgment  debtor  or  to  the  estate  : — Held,  that 
the  claimant  ought  to  have  obtained  and  pro- 
duced probate  of  the  will,  not  the  will  itself,  iu 
proof  of  the  trust.  2.  That  property  of  the 
«atate  might  (if  bonA  title)  be  kept  up  at  its 


JiiinntS 


original  value.      3.  That  cviaiiuu  «h.,iii 
given  distinctly  shewing  wliiit  iir(iiii.rtvw 
of  the  estate  and   what  tliat  nf  tlie     "^ 
debtor  ;  and  in  the  absence  of  nn  ■„■„ 
kept  and  shewn,  each  article  must  In;  t 
having  its  source  in  the  I>riiiiuitv  nf  tli'^  ' 
or  as  the  proceeds  of  the  lalimir  (,"f  the  ii,,K''''* 
debtor.     J'litim  et  ul.  v.  /iHiiiMtu    in  I    ?'' 
— D.  C. -Hughes.  •'       '"■'••- 

To  an  action  for  rent  ilcfeiidant  hk.,,,!  \ 
equitable  grounds  that  W.,  by  liis  will  7 
all  his  lands  to  the  plaintitfs  iij  tn.st  fur-ji ' 
benefit  of  J.  during  her  life,   iiMilur  w|,il  ^ 
claimed  and  received  fi-om  thtni  tlif  runt  ^  H  ■ 
that  by  the  devise,  as  stated  in  tlie  u\^ 
legal  estate  in  the  land  was  vcstuil  in  .1  '' ' 
the  Statute  of  Uses.     Fair  I't  (tl  y    i/.r 
Q.  B.  599.  '    ■        ' 


'i.r4 


The  will,  amongst  other  tliin 
lows  : — 1  will  and 


,      .      I'l'i'rti-.hisu 
order  tlmt  tlie  imrtiniinf, 
real  estate  and  premises  si'vumllv  l)i'i,iii;itu 
my  two  sons,  and  also  the  portion  liunuratu, 
my  four  daughters,  shall  be  sivi rall\-  ami . 
ately  valued  ;  and  if  either  oiir  slialf  l,t  i,n 
have  a  greater  proportion  or  sluux'  tlninit  tiJ 
the  other,  he  or  they  shall  pay  liaik  tn  tliK* 
in  such  manner  such  annmiit  as  will  iimli. 
one  of  them  equa!  sharer  of  my  rual  istati, ' 
a  bill  tiled  for  a  declaration  of  tlit-  li  In, , 
parties  under  the  will  :     Hild,  that  taiii  j 
was  entitled  to  an  equal  share  nf  tliu  istatj 
vised.     Foster  v.  Eiinnerxon,  '>  i'\\\,  \x>. 

Where  a  will,  which  was  tieateil  l.y  tlicrt 
ties  as  devising  the  testator's  I'anu  tiili  ^tsjli 
tors,  gave  his   widow  all  the  r  -.as.  i  ..fc 
profits  thereof,  after  dediR'tiiij.'  all  ueawm* 
penses  thereout,  to  be  pai-l  by  his  exiiiiturs  ' 
to  his  widow  by  half-yea  ly  payments  dumjii 
residue  of  her  natural  lif.-,  Imt  ileviscil  tlit/l 
ling-house  on  the  farir  to  lieiselt  ilirictlvi 
not  to  the  trustees  :  ;<ave  the'n  pdwti'  i',W 
and  keep  under  Iciu.e  1 1n;  farm  with  the  n4 
tion  of  the  dwelling -hnise  ;  il.'ieeteil  tln.iii|i; 
the  stock,  crops,  and  1  >  niiim,'  iniiili'iutub. 
to  permit  the  widow  to  oal-'e  liiewudil  h,.ai 
bush-part  of  the  farm  for  the  n,'  nf  tlkihtlli 
house  ;  it  was  hehl,  that  tiie  widcw  Hasintl 
titled  to  the  personal   /ossessimi  'if  the  l 
WhiteMtle  v.  Miller,  14  (.'i.y.  'Am 

The  rule  is  that  when  pruperty  is  ikvyl 
trust  to  pay  the  rents  ami  pinlits  t(i  the 
que  trust,  the  cestui  que  trust  is  eutitkl to y 
possession.      Wh'iteshle  v.  M'lllir,  14  flu. .HI 

This  rule  applies  though  there  wk  liwrffiij 
the  property  ;  proper  terms  lieiut;  in  tlutc 
imposed  by  tiie  court  as  the  C'  lulnidni'i  an 
possession.  But,  the  court  will  iKit  givt I** 
sion  to  the  cestui  que  trust  whore  it  siw il 
doing  so  would  do  violence  to  the  iiiteiitiiil 
the  testator,     lb. 

A  testator  devised  his  farm  ultimately  to ; 
children,  and  directed  that  liis  extiiitdPsili! 
rent  the  same  for  the  beiictit  of  his  wife,  i 
was  an  executrix,  and  chihlrun  ;  niiil  thit  ll 
timber  from  his  farm  shoiihl  be  useildiilyfirl 
use  of  the  premises  during  his  wife's  wiilnki 
and  that  the  executors  slioiilil  have  full  i 
carry  the  will  into  etfect :— Held,  tliatitwal 
duty  of  the  executors  to  prevent  tlie  es«ilj 
for  cutting  the  timber  for  other  purjioses.  ' 
art  V.  fktcfier,  18  Chy.  21. 


MM 

•  That  evidence  shmiU  J 

wing  what  i.r(,i,mv«i,stl«l 
what  tluit  i,f  tlie"ju.l.r,„  J 
abstiii(;e  nf  an  iiTOmiiH,.,  J 
\ch  artiL'lc  nmst  lie  tr;ir...i' J 
,1  the  pi-iipi-'i-tyi'ftlitotaJ 
)f  the  hibdur  of  the  jni.,;,  J 
al.  V.  li'aiKs.iii,  10  1,.  ,f '.rjl 

r  rent  ik'^Niilant  ife4f,l  J 
that  \y.,  hy  his  will,  ilfviij 

phvintitl's  in  trust  fur  tin  s3 
g  her  life,  under  whidrsJ 
ml  from  thfui  the  rent  ;-Htll 
o,   a!<  stated   in  the  i4t,i,  tJ 

land  wa.s  wsted  in  .1.  ,|;|,il 

iS.        /'('//•  'I  III.  V.   .VeCiJr  1 

st  other  tilings,  direettil;i<iJ 
I  order  that  the  linrtidUiii  J 
ijniises  severally  lienueatliKll 
also  the  purtidn  liei|iie;itlip|l 
s,  shall  1  le  sevei-ally  ainl  .cij 
[  if  either  one  .shall  he  iu\i\t\i 
(portion  or  share  theitui  t'J 
hey  shall  jiay  hack  tntlin^tj 
.leh  anioniit  as  will  nttkttij 
!  sharer  of  my  real  estatt.'  ij 
iloclaratioii  uf  the  rij.htsi,i3 
i  will  :  -Held,  that  eathilil 
u  ecjual  share  (if  the  ehtitii]] 
Eiiiiiicrwii,  .")  Chy.  1H5.      1 

whieh  was  treated  liy  tlicj 

lie  testator's  farm  t"  I'^ja 

idow  all  the  r -.its.  i.„ics,  a 

iter  dednetiiig  all  neuessana 

to  he  pai'l  liy  his  executnrs  ' 

half-yea  ly  iiaynients  (luruu', 

tural  lif.;,  hut  devised  tlinii 

le  farn'  to  herself  clircttly; 

ees  ;  i,'ave  them  [mwer  tn 

leat.e  1  h;;  farm  with  tlit  e: 

ingdio'ise  ;  d: reeled  theiiiti: 

and  1:  rming  uniileWfiit!. 

,do\v  to  cu!-e  tireWDiiil  Iriiuit 

farm  for  the  ii;"  uf  tliu 

ihl,  that  the  widi.w  wibiiita 

rsonal     'ossessinn  'if  tin- 

lei;  14  Cuy.  :m 

at  when  jiroperty  is  ikvi* 
rents  and  jirnlits  tn  ikm 

!8tui  one  trust  is  eutitkd  lu 
in,ihl,'y.  Millri;  Ulhv.SlI 

les  though  there  are  Aami 
iroiier  terms  lieing  in  tliitc 
eoiirt  as  the  e^aiditiiiiml ; 
:,  the  eourt  will  mit  give- i>»i 
;ui  (lue  trust  where  it  stts  tl 
do  violence  to  the  iiiteiiM 
b. 

•ised  his  farm  ultimately  tl 
rected  that  his  executiirssl 
or  the  henclit  (if  his  iriie, 
IX,  and  children  ;  ami  tbt 
farm  should  lie  used (Hilyi- 
aes  during  his  wife's  widn' 
ecutora  ahould  have  lull  \m 
,ito  effect  •.-Held,  that  it  wii 
enters  to  prevent  the  eseffll 
timber  for  other  iiuriiosti 
18  Chy.  21. 


WILL. 
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A  tpsMtor's  direction  to  his  executors  to  con- 

til  cnTr\  ('"  business  with  his  surviving 

Z  fiir  the  benefit  of  his  wife  and  family, 

«ot  i"it,h(iri/e  tlie  executors  to  embark  any 

*\-a|iital  in  the  business.     Smithy.  Smith,  13 

iv.'si. ' 

A  testator  bequeathed  an  annuity  of  £50  to 
r«ife  and  andiher  of  £40  to  his  daughter,  and 
ither  l)ei|uests  and  devises  he  proceeded: 
fri've  ikvise,  and  becineath  to  my  executors 
^liiaf'ter  named,  their  heirs  an<l  assigns  for 
r  the  (naming  certain  lands  in  C'hingnacousy 
'ialidHseand  lot  in  Clinton),  upon  trust  for 
iclieiietitof  the  several  devisees  hereinbefore 
Ihoreinafter  mentioned.     First,  to  sell  and 
•dlutelv  dispose  of  my  said  village   lot  and 
i',je  in"  Clinton,   and  invest  tin;  proceeds  for 
'  litiietit  of  my  four  grandchildren  hereinafter 
led'  alsd,  to  eoUect  the  lialance  due  upon  a 
.rtaiii'iiKirtgage  i  •';.    by  one  ('.  and  wife,  and 
re4  the  same  fot  the  beneht  of  my  said  grand- 
|,ireii.    Secimd,  to  lease  the  said  lots  or  farms 
^■lii,i',,i,ae(iusvl  and  to  keep  the  same  leased 
It  for  ever,  ami  the  said  lands  in  no  ease  to  be 
1,1  er  niiirt'gaged  ;  the  rental  of  the  said  fanns, 
;cr  iiaying  tirerefiut  the  said  annuities  of  .£40 
il  t'.W  to  my  daughter  and  to  my  wife  as  here- 
Lfdie  iinivided,  to  be  held  in  trust  by  my  said 
lecutiirs  for  the  benelit  of  my  four  grandchil- 
11  hereinafter  muned,  and  to  be  iiiveste<l  for 
dil  KiPiii'ih''       n  and  allowe<l  to  accumu- 
I'lir  twe; ■ '       ii!-  "'"in  the  day  of  my  decease, 
then  io  L      lid  ■    iT  to  the  devisees  entitled 
rcte,  and  theieaft  r  to  become  payable  to  said 
ri\cs  annually.       j,lve,  devise  and  beiiueath 
.iHiiygrandcliildreii  (naming  them)  the  reii- 
b  issuing  out  of  the  s:'..-i  farms  in  Chingua- 
isy,  the  moneys  arising  on.'-  of  the  sale  of  my 
and  hit  in  Clinton,  and  the  balance  due  or 
tgrow  due  on  the  mortgage  made  by  C.  and  his 
'ietomc,  in  e(inal  parts,  share  and  share  alike. " 
lewiU  eiintained  a  residuary  idause,  as  follows: 
levise,  and  beiiueath  to  my  executors 
rtmafter  named  all  the  resx,  residue,  and  re- 
_iider  of  my  real  and  personal  estate,  to  be 
ftlicHi  turned  into  cash  and  invested  for  the 
Itetit  of  my  said  grandchildren  hereinbefore 
td,  sulijeet,  Iniwever,  to   the  maintenance 
sujiIKirt  of  my  wife  and  daughter  S   for  one 
Itr  ireiii  the  day  of  my  decease,  v  I'.i  .  ut  ref- 
iBcetoand  over  and  above  and  i'-''  ixi.    .,  ly 
(jvisidn  hereinbefore  made  for  t)i' .Ji  dc      ;'ier 
them :"  — Held,    1.    That  *'"    wit   .rtf   and 
iightir  were  not  entitled  to  '.  i.y  >  -i:^,  ■  "ii  the 
Ills  in  t'hinguacousy  ;  and  i'  ■•     l''     >  \  mentors 
"the  same  as  trustees,  subjfot  t.       i.  said 
iuities,  for  the  lienelit  of  the  four  gr  iiuichii 
1  ill  fee,  wild  Inula  right  to  call   'i|)'i!i  the 
Btits  id  convey  in  such  manner  as  'iiey  saw 
1'2.  That  the  power  given  by  the   v\'ill  "to 
;  the  same  leased  out  for  ever"  must  ueces- 
jly  terminate  when  Mie  cestuis  (JU'J  trusi-,  were 
I  [Kisition  to  call  f or  a  conveyanje,  otherwise 
;»iiuld  he  void ;  .3.  That  the   jhnr^e  of   the 
iuities  on  these  lands  did  not  necessarily  im- 
'[a  power  to  sell,  and  iu  this  case  it  was  clear 
not,  as  the  testator  expressly  prohibited 
fljj  or  mortgaging,  which  ]  irohibition  was  o 
lihcation  of  the  powers  of  'lie  triiB*"  •«  only, 
'liiotapply  to  the  eijuitrl'"  .-^uite  ;.i  :ee 


didi 


he  graudc.uiur;'n,  i 
pgiu'..  and  void. 
.44. 


in  thf.t   use  it  worhl  'ne 
Crawford  v.  Lunihj,  2.S 


A  testator  devised  his  estate  to  W.  P.,  a  resi- 
dent of  Scotland,  and  to  two  others,  residents  of 
Canada,  in  trust  to  convert  and  divide  the  same ; 
and  appointed  the  same  parties  executors  of  his 
will.  To  W.  P.  he  beiiueathed  .•?.^,.')00,  and  to 
the  two  others  ?1,.''>00  ami  ?.')00  respectively  over 
and  above  any  expenses  to  be  incurred  in  the 
nature  of  travelling  expenses  or  expenses  inci- 
dent thereto,  and  generally  in  the  management 
of  his  estate.  For  the  convenience  of  the  other 
executors,  W.  1'.  renounced  probate  of  the  will : 
— Held,  tiiat  by  such  rennnciatioii  he  had  for- 
feited the  beijuest  in  his  favour.  Paloii  v. 
JUrLson,  25  Chy.  102. 

.T.  C,  the  elder,  by  deeil  of  30th  of  January, 
18(i2,  conveyed  the  lands  in  (piestion  in  the 
cause  to  his  dangliter,  S.  C. :  "In  trust  from 
and  after  the  death  of  the  grantor  until  the 
youngest  child  of  ,7.  C  shall  arrive  at  the  age 
of  21  years,  the  proceeils  arising  from  the  use 
of  the  land  shall  be  applied  for  the  nse  and 
benefit  of  the  said  .1.  C.  and  his  family,  so  far 
and  in  such  a  way  as  to  the  said  S.  ('.,  her  heirs 
or  executors,  shall  seem  right  and  proiier ;  and 
after  the  said  youngest  child  shall  so  arrive  at 
the  age  of  21  years,  it  shall  be  the  duty  of  the 
said  S.  C,  her  heirs  or  executors,  to  either 
divide  the  land  between  the  said  .1.  C.  and  his 
children,  or  sell  and  dispose  of  the  same,  and 
the  proceeds  of  such  sale  to  apply  for  the  benefit 
of  them,  the  .said  J.  C.  and  his  children,  in  such 
way  or  manner  as  to  her  or  them  may  seem  right 
and  proper  ; " — Hehl,  that  under  the  deed,  S.  O. 
was  ,"  trustee  to  apply  the  proceeds  of  the  land 
till  the  youngest  child  of  .1.  C,  living  at  the 
de.tth  of  the  grantor,  attained  21,  for  the  use 
and  benefit  of  .1.  ('.  and  his  family,  to  the  extent 
and  in  the  manner  S.  ('.  might  deem  right  and 
proper,  the  amimiit  and  mode  of  application 
lieing  left  entirely  iu  her  discretion  ;  and  after 
such  child  attained  21  either  to  divide  the  land 
amongst  .1.  C.  and  his  family,  or  to  sell  the  same 
and  ajiply  the  proceeds  for  the  benefit  of  J.  C. 
and  his  children,  in  such  manner  as  to  her  should 
seem  right  and  projier ;  Imt  she  was  not  at  liberty 
to  select  one  chihl  and  give  the  whole  proceeds 
to  such  one  ;  the  discretion  vested  in  the  trustee 
being  as  to  the  amount  and  mode  of  apidicatiou 
— not  as  to  the  persons  to  be  benefited  ;  and 
tliis  discretion  within  these  limits  the  court 
would  not  control,     t'oii  v.  Coi/,  25  Chy.  2()7. 

See  Grant  v.  ^fi•Lrl)llall,  l(i  C.  P.  395,  p.  4128- 

See,  also,  "Trusts  ,\nij  Thusteks.  ' 


13.  A 1111111110!. 

One  W.  devised  his  farm  to  his  wife  during 
widowhood,  provided  that  she  pay  to  his  mother 
$20  a  year  during  her  life,  and  to  his  lirother  W. 
the  same  ;  and  on  the  marriage  or  death  of  his 
wife,  he  willed  that  the  property  should  be  sold, 
aiitl  the  proceeds  diviiled  between  the  children 
of  his  brothers  and  sister  : — Held,  that  the  will 
created  no  charge  upon  the  land,  and  that  the 
annuitants  had  no  power  to  distrain.  Clifton  v. 
Riian  et  al,  2(5  Q.  B.  9. 

P.  having  an  estate  estimated  at  £G0,000,  by 
will  provicied  that  after  payment  of  the  debts 
and  certain  pecuniary  legacies,  a  sum  sufficient  to 
secure  an  annuity  of  £500  during  her  life  should 
be  invested   for  the  use  of  his  widow  :   that 
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fijOOO  siiould  l)o  invested  for  each  of  hia  four 
(lau^titcr  I ;  and  tlmt  the  residuary  estate  shoi'ld 
be  cji  vide  I  equally  anmng  testator's  three  sons,  J. , 
P.,  antl  W'.,  when  W.  the  youngest  should  attivin 
majority.  And  in  ease  the  vahie  of  the  estate 
shouUl  not  prove  suttiuient,  after  providing  for 
the  aniiuity  and  the  thiugliters'  ]iortions,  to  i)ro- 
duce  ■',7000  for  each  of  tiie  sons,  then  a  ratable  ^ 
redii'jtion  should  be  made  from  the  share  of  each 
child.  He  also  directed  that  after  the  decease 
of  his  wife  the  sum  set  apart  for  securing  her 
annuity  should  be  e<iually  divided  amongst  Ids 
children.  He  provided  that  in  case  his  sons  de- 
sired to  continue  his  business  his  executors 
should  afford  them  facilities  tliercfiir,  and  should 
sell  to  them  at  a  fair  valuation  the  store  and 
stock-in- trailu.  i>t(ick  was  being  taken  at  the 
time  of  his  death,  and  the  goods  in  hand  were,  in 
accordance  with  his  custom,  valued,  l»y  adding  75 
per  cent,  to  their  sterling  price,  at  £lH,9iH). 
The  sons  J.  and  P.  liaving  agreed  to  continue 
the  business,  were  cliarged  in  the  books  with 
that  sum.  The  estate  prox'ed  to  be  of  only  one- 
half  the  value  at  which  it  was  estimated  at  testa- 
tor's death,  so  that  there  was  insulHeient,  with- 
<mt  taking  into  account  the  vahu'  *  the  stock, 
to  realize  the  widow's  ainiuity  anc,  <n  portions 
for  the  daughters.  The  valuation  •■'•<!  "took 
was  proved  to  be  about  twice  its  :».  •;, 

and  no  actual  consent  had  been  given  U\  md 
P.  to  be  charged  M'ith  it  at  its  estiniateu  v  !■  : 
— Held,  that  there  luid  been  no  absolute  sale  oi 
stock  to  them,  and  that  they  wei'c  only  cluvrge- 
able  with  it  at  its  actual  value  ;  tliat  the  sum  re- 
qui;'ed  to  be  set  apart  to  raise  the  annuity  for 
the  widow,  who  liad  died,  and  which  should  be 
divided  among  all  the  children,  and  not  go  to  the 
sons  as  part  of  the  residuary  estate,  was  such  a 
sum  as.  being  invested  at  six  per  cent,  per  annum, 
the  legal  rate  at  the  time  of  testator's  death, 
would  produce  i;500  per  annum.  Paterion  v. 
McMaMcr,  11  Chy.  337. 

The  surplus  from  the  sale  of  testator's  lands, 
after  payment  of  legacies,  was  to  be  divided 
amongst  the  legatees  in  proportion  to  the  other 
sums  be(xueathed  to  each.  One  legacy  was  of 
^200,  and  an  annuity  ;  and  the  legatee  died 
fvithin  a  year  after  the  testator  ;—  Held,  thather 
personal  representative  was  entitled  to  a  propor- 
tionate part  of  the  annuity  ;  and  that  her  share 
of  the  surplus  was  to  be  based  on  the  §200,  plus 
this  sum.      Woodfiide  v.  Lvnaii,  15  Chy.  145. 

Where  the  testator  directed  his  executors  to 
invest  in  good  securities  such  a  sum  as  would  pdy 
an  annuity  tliereby  l)e(iueathed,  and  the  income 
of  the  fund  was  insutticient  to  psiy  the  annuity  : 
—Held,  that  the  annuitant  was  entitled  to  be 
paid  the  deficiency  out  of  the  corpus  or  capital. 
Anderson  v.  Dowjall,  15  Chy.  405. 

A  testator  gave  to  his  wife  ^50  a  ycivr  in  lieu 
of  dower,  ana  directed  that,  if  she  should  have 
a  child  to  the  testator,  the  annuity  should  be  in- 
creased to  $100,  so  long  as  both  lived  and  as  the 
annuitant  remained  the  testator's  widow.  In  a 
Buljsequent  part  of  the  will  he  directed  that  if 
such  child  should  live  till  fourteen  he  should  be 
put  to  trade  "and  pay  stopped  when  of  age, 
shall  $100. "  Held,  that  the  widow  was  entitled 
to  the  annuity  of  $100  absolutely  until  the  child 
was  twenty-one,  provideil  the  child  lived  so  long 
and  the  widow  remained  nnmarried;  and  that  in 
case  the  child  should  die  before  tweuty-one,  or 


the  widow  should  inarryi  the  amount  was  tl  I 
forward  to  be  reduced  to  .iJoO  a  yuur  for  tf'"^  f 
niainder  of  her  life.  Bntciiuui  v  Jj,,i,..  *"' 
Chy.  227. 

The  owner  ot  property  mortgaj-ed  it,  an,ltL„| 
died,  liaving  deviseil  one-lialf  the  iJinptrt  ,  ] 
(me  son  and  tiie  otlicr  lialf  to  aiintiiur  i'l,ar  I 
each  lialf  witli  an  annuity  to  iliu' ttsta^™^ 
widow,  (hie  of  the  sons  afterwaids  i!ie,i  i,'!'^' 
tate,  and  his  widow  paid  off  the  iiinitaii;.  i 
took  an  assignment  to  herself  :-Hulil,  th\t  rt  1 
ime  annuity  not  being  in  arrear,  ;iii,l  th'tajjiml 
of  the  mortgage  being  willing  tn  pny  thtarMd 
of  the  other  annuity,  the  testatui's  Viiluw  ni 
not  insist  on  redeeming  theniortj'.ifo  /, 
Lomj,  l(i  Chy.  23'J  ;  17  Chy.  2.-)i:  "  '     '*' '' 

Where  the   income  of  an  estato,  whidi  - 
made  applicable  to  the  i)iiyinLiit  nf  iiumiitKl 
had  for  some  years  been  iusuliicient  to  satiijvl 
them,  the  Court  lield  that  the  aiimijtits  ihil  n!j 
bear  interest,  and  that  they  witu  i^jt  mvil.  1 
out  of  the  corpus  of  the  estate,     liy  a  (.iiiIkI  J 
her  will  the    testatrix  stated  that  "It  is  imilj 
tention  to  build  upon  the  two  a^ifit    •    •  '„m 
in  case  of  my  deatli  before  the  tininiktinii  ,••/ 
house,  I  desire  that  it   may  liu  lumiilctiil  Tl 
furnished  according  to  my  present  [ikus  ainl 
tentioiis,  which  are  known  to  my  laniilv,    ' 
My  son  \V.  I  wish  to  have  t'.ltH),  to  lit-  uii 
him  by  my  executors.      What  is  here  is  t.i  stail 
prior  to  everything  in   my  said  will."    HniJ 
same  codicil  the  testatrix  gave  annuitiis  t.til 
daughters : — Hehl,    that    the    i>aynii;iit  ..f  tW 
amount  needed  for  the  furnishing  df  tin-  li.J 
the  annuities  to  the   daughters,  ami  tht  h'A 
of  £500  to    the  son,    were  tirat  (.haigis  mnla 
estate,    after  payment  of  debts  ;  and  that  m 
jiai'ties  entitled  to  these  several  cliar'i's warn 
in  the  event  of  the  estate  ultinnitely  ijrdvim'J 
ticient,  be  b(mnd  to  abate   ratalilv,     irAwri 
Diiltuti,  22  Chy.  KiO. 

Where  a  devise  of  real  ostate  is  niaile  sntj™ 
to  the  payment  of  an  annuity,  nu,\  tin.  .JtvLiJ 
accepts  the  devise,  he  will  be  dctniiil  Mlur] 
assumed  a  personal  liability  to  pay  tbeaiii'ma 
which  will  be  enforced  by  this  loiirt  ('(irt>rq 
Cartvr,  2G  Chy.  232. 

■See  Davidf,on  v.  Bvntm  r,  IS  Chy,  47,'i,ii.  <1|1 
McMillan  y.  McMilldii,  21  Chy. '  :)|I4,  p.  41|}| 
Vmwfiifil  v.  Lundy,  2'^  Chy.  244,  ji.  41011;  iil 
wards  v.  Smith,  25  Chy.  15'J,  p,  40IIS, 

See,  also,  "Annuity." 


14.  lAijar'us. 

(a)  Ademption. 

A  testitor  bequeathed  to  W.  L.  i\,M. 
to  me  by  K.    C,   an»l   secured  hy  imirtgjjtj 
After  the  making  of  this  will,  and  in  tesuwf 
life-time,   R.   C.  sold  to  one  H,  the  pmp«a 
mortgaged,  and  the  testator,  to  facilititetheal 
and  secure  the  debt  due  him,  took  fmni  H.| 
mortgage  of  this  and  other  property,  .11111  an 
enaut  to  pay  the  amount ;  retaining  the  d 
gage  from  11.  C,  under  which  he  held  the  li 
estate  in  the  land,  and  the  bond  origiii!d!r  (i 
tained  from  K.  C.  for  the  debt.    The  1 
died  without  altering  his  will  in  rega^^toli 
legacy  ; — Held,  that  the  legacy  was  not  «ii«r 
ed.    Loring  v.  Loring,  12  C'hy.  103. 


irry  1  the  anu  mill  w;istl,t„c,L 

;ed  to  •?50a>f:irf(,rtli(rt.| 

ButciiMii   V.  lUliiim 


)erty  mortaagu,!  it,  ,11111111(01 
;tl  one-lialt  tlic  iiiiiiitrutol 
Br  half  to  aiiutliu-,  cliarmj 
ainimty   to    ila-  testat„rV 
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41U 


sons  aiturwai'c 


"  'lied  iiitcj.l 


■  paid  off  thu  iiinrtgiijjt,  ainU 
to  hursolf  :--  Helil,  that  thd 
iiy  in  arrear,  ami  the  assipi^ 
u>;  wilhiig  til  iKiy  tile  arrtai 
y,  tliu  tustatoi-'s  wiilciw  tDullI 
iiiiig  thi!  inortgagf,  /,ij 
;  17  Chy.  2r>\. 

me  of  an  estate,  whifh  ,,, 
)   the  jmyiiK'iit  nt  mnuiti^l 
s  heun  iiisuliiiiuiit  to  satisjrl 
ilil  that  the  ainmities  iliij  n.it 
that  they  wci'c  iiut  ii,iv;ilrl( 
f  the  estate.     Hy  u  ^,[[^1  ;J 
trix  stated  that  "It  is  im  ml 
)uu  the  two  acies    '    ' 
li  before  the  ciimiik'tiuiii 
at  it    may  lie  emniiktiil  .uj 
g  to  luy  present  jilaiis  aii.l 
e  known  to  my  fiiniily.    ' 

to  have  t'.lOO,  tu  liu  [.atlti 
ors.  What  i^  here  is  tu  ^u^^ 
ig  in  my  saiil  will."  Hy  \^ 
istatrix  gave  aiimiities  ti.ttj 
,  that  the  payinfiit  ni  M 
V  the  furnishing  of  the  linuid 
he  daughters,  auil  the  kaij 
on,  were  lirst  eliiirges  mi  iai 
inent   of   debts  ;  ami  that  tiij 

these  several  ehiirgeswni 
B  estate  ultimately  [iriiviniiil 

to  abate   ratalilv.     in/.Miv| 

(iO. 

of  real  ^.'state  is  iiwile  siibjeJ 
f  an  annuity,  ;uiil  the  ikBtf 
he  will  be  iteeiiiecl  tnki 
111  liability  to  pay  theaiitiEU 
orced  by  this  eoiirt.  (di+rif 
32. 

l)oo„i<r,  ISChy.  4"),ii,4113| 

\[iii<(ii,  '11  t'hv.  :m, 

hj,  -23  Chy.  244,  li.-liO!i;f| 
5  Chy.  15'J,  p.  40!)S. 

also,   "Anm-ity." 


14.  Lt'ijach's. 

(a)  Adeniplioii. 

iieathed  to  W.  L.  £1,300. 
and   secured  by  iiiurtpstj 
of  this  will,  anil  iii  tesUCT 
sold  to  one  H.  the  pmpi 
the  testator,  to  facilitate  the  a 
debt  due  him,  tonk  fnrai  HJ 
and  other  property,  aiuUis 
e  amount ;  retaining  the » 
under  which  he  held  the  k 
id,  and  the  bond  originally « 
C.  for  the  debt,    The  teKit 
tering  his  will  in  regard  toll 
that  the  legacy  was  not  m 
loring,  12  t'hy.  103. 


1  testator  liy  his  will  dated  .Wth  .Tunc,  ISlJ.S, 
'•Miiie-liiih  of  bis  farm  to  his  widow  during  lier  , 
'"whoiiil  ''"'   ''"^  maintenaiiue  of  herself  and 
iililren,  "'anil  witii  regard  to  the  stock  on  the 
I'liitattlietiMie  of  the  decease  of  my  said  wife,  ; 
S'haii'v  otlit-'''  personal  etl'ects  or  proi)erty  in  her 
wsiiiii,  she  is  hereby  empowered   to  makt;  ^ 
'  1,,1'istrilintiiin  as  to  her  shall  seem  tiest."     In 
ilviil' till)  fiilii'"  ing  year  the  testator  became  in- 
L'umniittcc  of  his  person  and   est.ite  wai- 
MJ   wlio.  nnilcran  order  in  lun.icy,  leasei 


me  a  cumniittcc  of  his  person  and   est.iti;  was 
Tii'iils' anil  .-iold  the  farm  stock  and  imide- 


«l«iiiiti' 


,„tj;  Helil,  that  the  order  in  lunacy  and  sale 
touiuler  operated  as  an  ademiition  of  the  leg- 
.ytd  his  wife,  so  far  as  the  fai-ming  stock  and 
IdiiJiits  were  concerneil  ;  but  that  under  the 
ifltriililistrilintion  given  by  the  will,  she  was 
woreil  to  make  such  distribution  of  the  per- 


ellccts  lici|neathed  to  her  as  to  her  slxmld 
he  ann 
objcc 
25  t'hy 


I 
leiiilKtit,  not  only  as  to  the  ann>unts  to  be  di.s-  ' 
liiiteil,  hilt  al.so  as  to  the  objects  of  the  distr-    - 
Itioii.     Millll'  V 


Mill, 


(]>)  Laiini'. 

Kfistiitor  bciiucathed  jjcrsoual  estate  to  his 
llo sisters,  M.  anil  S.,  and  to  their  children,  all 
;\re  alike  if  living,  (hie  of  the  sisters  died 
Jtoivtiu' testator  :  Held,  that  hcrshare  lapsed. 
£,(,//,;/ V.  II'i'/m///,  I.S  Chy.  042. 

i A  ti'statiir,   liy  liis  will,   devised  as   follows  : 
lAlhiiid  singular  the  rest,  residue,  and  remain- 

, lithe  estate  and  etleets,  real  and  personal, 
Itith  I  shall  liio  possessed  of,  or  to  which  at  the 
...  iilinv  decease  1  shall  be  entitled,  1  do  de- 
je,  beiiiieath,  and  order  to  be  equally  divided 
biiu^'st  my  five  sons  al)ove  mentioned."  One 
Itiie  suns  {W  died  during  the  lifetime  of  the 
pflitr  without  issue  : — llehl,  that  the  devise 
ithiiesiihie  was  not  a  devise  to  a  cla.ss  ;  an<l 
Btliythe  decease  of  A,  his  share  lapsed  and 
Jiwi.leii  to  W,  as  heir-at  law  of  the  ancestor. 
ttliii'.'liw  Till-  Oiiliinn  Jidiih,  lOChy.  I.")."). 
|A  testator  devised  all  his  estate  ("lands  and 
Vtlis  ")  to  his  mother  for  life,  ;'nd  after  her 
fch  en  iii.s  sister  I'.  H.,  abstdutely,  chai'ged 
lith  l'i;ai:ies  to  several  |)Ci'sons.  One  of  the 
jatasilied  after  the  testator,  but  before  his 
[rtliir.  the  tenant  for  life  :    -Held,  that  the  leg- 

rilidunt  lapse,  but  was  a  vested  interest  in 
ik'.'atir,  and  as  such  went  to  his  personal  re- 
biiitative.    I'dllitnl  v.  Ilii<lij.'i<iu,  22  Chy.  2S7. 


(c)  Ahiitcmciit. 

iTiic  [inivisioii  for  the  widow  of  a  testator  and 

tall  le;,'aeics   lieillg  charged  upon  real  estate 

rich  it  was  aiiprchended  might  prove  delicient, 

dtpieii's,  not  the   provision   for    the  vidnw, 

f  ill  sui'h  ease  ordered  to  be  abateil  ratably. 

:ir\.  Ihiii(iiiiiii(l,  12  V'hy.  48">. 

Iiii'e  a  testator  gives  a  legacy  to  his  exeeu- 
expressly  as  a  eom]ieiisation  for  their 
le,  ami  tliere  is  a  deticieney  of  asset.s,  such 
icy  dues  not  in  this  country  abate  with 
jcies  whieli  are  mere  boimties,  even  though 
legaeysninowliat  exceeds  what  tlie  executors 
Id  ntherwise  have  been  entitled  to  deiuaml. 
ir'i.ii  V.  IhHiijnll,  15  Chy.  405. 

Ittstatiir  out  uf  the  proceeds  of  his  real  and 
piial  estate  gave  to  one  son  !$200,  to  another 


)?1()0,  and  to  the  third  .SI, 800.  the  balance  to  Iks 
equally  divideil  between  his  daughters,  six  in 
number,  naming  them.  Jiy  a  codicil  he  revoked 
the  bequest  to  the  second  named  siui  of  .SUM), 
and  gave  an  additional  sum  of  .SIOO  to  the  first 
mimed  son.  The  household  furniture  to  be 
equally  divided  between  bis  two  ilaughteis  last 
named  in  the  will  ;  Held,  that  these  legacies 
were  speeilie  and  not  merely  dennmstrative,  and 
if  the  fund  was  insutlieient  to  pay  them  all,  they 
nnist  abate  proportionately.  IUiik(r\\  tV/iili,' 
2;}  ( 'hy.  UVA. 

.See  Coliitiitii  V.  \\'/iili/niiil,  .'H.'hy.  227,  p.  4117. 


(dj   On     Wlml  ClKiriji'd   or   Out   uf    W'/inl  Fiutif 
J'lii/ttlili . 

A  testator,  who  died  in  1820,  devised  his  farm 
to  trustees  in  trust  to  jiay  cei'tain  legacies,  ,and 
divide  the  residue  amongst  his  three  sons.  The 
trustees  refused  to  .act,  and  the  eldest  son,  in 
eonse(juenc(^,  on  coming  of  age  in  182H,  sold  por- 
tions of  the  land  and  ap|ilied  the  proceeds,  or 
])art  of  them,  towanls  jiayiiig  the  legacies.  After 
liis  death  the  surviving  trustee  executed  a  con- 
veyance of  the  whole  farm  to  the  two  surviving 
sons  from  misunderstanding  the  nature  of  the 
deed  pi'esentcd  to  him  for  execution.  The  two 
sons,  then  sold  what  renmincd  of  the  farm,  and 
brought  ejectment  against  the  plaintill',  who  had 
the  parcels  sidd  l)y  tlieeldist  son  during  bis  life- 
time. The  court  restrai.;eil  this  .utioii,  declared 
the  plaintitr  entitled,  asfar  as  might  be  necessary 
for  his  protectiini,  to  stand  in  the  jdaee  of  the 
eldest  son  in  regard  to  his  undivided  third  of  the 
whole  iiroperty,  and  to  his  charge,  for  two-thirds 
of  the  legacies  he  had  paid,  on  his  brother's  un- 
divided twfi  thirds  of  the  est.ate,  ami  decreed  a 
liartition  and  other  en(|uiries  togive  etl'eet  to  such 
declaration.    J/inriill  v.    Jifrrhiiji  r,  4  Chy.    2'J(). 

A  testator  devised  all  his  real  estate  to  a  mort- 
gagee thereof,  charged  with  a  legacy  in  favour  of 
an  infant,  and  bequeathing  legacies  to  others. 
The  mortgagee  liled  a  bill  claiming  to  have  the 
sums  a]ipro|iriated  as  legacies  ajiplied  to  the  pay- 
ment of  his  mortgage  debt:  Held,  that  he  was 
not  entitled  to  be  paid  out  of  the  personalty  in 
preference  to  the  legacies;  but  that  he  was  en- 
titled to  be.  paid  his  mortgage  debt  out  of  the 
Jiroperty  so  devised  to  him,  before  the  sums 
charged  thereon  lor  legacies  were  raised,  llirh  r 
v.  Itkh'i;  U  Chy.  2t)4. 

A  testator  bequeathed  to  his  wife  maintenance 
or  an  annuity,  nt  her  option,  to  be  fiiinished  or 
])aid  by  his  sons  I!,  and  (J.,  and  gave  divers 
legacies,  .some  of  which  he  directed  hisexecutru's 
to  pay  ;  and  as  to  others,  iucluding  the  legacy  to 
the  plaintill',  he  did  not  say  how  they  should  be 
]>aid.  He  then  U'\  ised  lii.s  farm  to  his  sons  K.  and 
(■.,  subject  to  his  wife's  maintenance,  and  sub- 
ject to  the  miinteiiance  of  his  younger  children, 
and  subject  also  to  the  legacies  and  bequests 
therein  before  contained  :--Helil,  that  tlii!  [ilain- 
till's  legacy  was  a  chaige  on  the  farm,  ./uin.s  v. 
Jiiiii's,  15  Chy.  40. 

AVhero  a  testator  devised  property  and  after- 
wards nu)rtgaged  it,  .and  the  personal  estate  was 
insutheient  to  pay  the  debts  and  legacies,  it  was 
hehl  that  the  devisee  of  the  nmrtgaged  )>ro]ierty 
was  entitled,  as  aganist  the  legacies,  to  have  the 
property  exonerated   from  the  niurt^;age  at  the 


.4 


>fetM^r 


Ur  ■ 


i 
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expense  of  the  personal  estate. 
KiCliv.  !.')!>. 


WILL. 

Lapp  V.  Lcij.j),  I  pecuniary  bequests  were  m;\i] 


)e   paid   by  tlie  son  ami  iliuiLilitiT 


ill  »   iijt  .     i.».^.  ^   liu     |»imi     i»^v     *''»*-■    t5"il    uiiil    UlUll^litcp     1 

A  testator  devised  a  portion  of  his  real  estate  ]  "iei>t»,  connnencing  one  yiar  ;ut,.r  tl„!v, 
to  his  widow  and  eldest  son  .James,  jointly,  and  I  ''''"■\"   ^^'""''    '"*"'.  possussi,,u   l„.r,.i,v' ,' 


_,  J  ,,  p< 

his  heirs,  "My  wife  .lane  to  liave  and' to  hold  the  :  1'''e  daughter  married  an.l  ,1 
aforesaid   premises  as  long  as  slie    remains  my  !  "'  ^"^  widow,   leaving   Iut  InHliin,,!  ,,.|| 
widow,  for  my  wife  .lane  flask's  support  and  my  ;  *•'«  curtesy,  but  no  iliild.     Tliu  vi,      ' 


iiinii:;  til,. 


((uently  died,  and  tliereuinv 


-     ,     -  ,  ■  .*"  <''^'  toimiuijl 

■nirtesy    recovcreil    possessidn    ,,f   iiij,],'  ' 

wife's  sliare  in   ejectmoiit.     M,,iv  tlui'i    '^'' 

after  the  deatli  of  the  widow,  a  iliiui'litir'  ^^ 

testator,  one  of  the  legatee's  iKniiuilln  l' 

tiled  a  l)ill  for  tlie  payn;ent  ni  thf  :\nnt-\ 


small  children's  support  *  •  •  ^mi  after 
her  deatli  my  wife's  part  will  belong  to  my  son 
.Tames  Clark  aforesaid  ♦  *  »  My  3(Ui  .Tames 
Clark  will  pay  my  daughters,  naming  them,  $'2Q() 
eacli  when  tiioy  become  of  the  .ago  of  twenty-one 

years,  tliat  is,  each  as  she  becomes  of  the  age  of  ,  .    . 

twenty-one  years  :— Held,  that  the  legacies  to  j  ^o^acy  :— Held,  in  the  events  th-u  Im,!!,,,,,  , 
the  daughters  were  p.ayable  out  of  the  corpus  of  i  t'"^t  *'"■'''"  ^^'-'^^  ""  "lerger  of  ai;v  ]Mrti„i,  „,  i 
tlie  estate  devised  to  James.  Clark  v.  Cl<td;  17  J'^tC'^'^y'  ^'.V  reason  of  lier  iiittivst  in  tlu-,K,.' ' 
Chy.  17.  daughter's  share  ;    that  the  drvi.sei.s  t,,,,; 

land  subject  to  and  charged  witli  tiji' 
A  testator  gave  £.3000  to  Trinity  College,  and    „f  all  the  legacies  which'  wnv  imt  ,,  ."fl 
£l(MTt)  to  Trinity  Church,  both  to  be  paid  out  of  |  general  charges  against  tlie  devis..,.' •  ' '"i 
certain  gas  stock.      Hy  a  codicil  he  re.luced  the  ,  defeiidants-the  son  and  the  tiiiu'it  l,v  t'l 
latter  bciiuesl  to  i'.jOO,  and  gave  to  two  other  !  tesy— having  resisted  the  claim  et  th,.  ,   ' 
cliurches  a  further  sum  of  £.-)00  :— Held,  that  i  ^ere  ordered  to  pay  the  costs  .,f  tho  «,  i ''."' 


this  sum  was  to   come  (uit   of  the   g.as   stock. 
.■i'liiil/i  V.  SkiIoii,  17  Chy.  397. 


being  no  jissets  of  the  testator  nut  ef  w 
I  couhl  be  jiaid,  and  the  (piestimis  raistil  i 
Where  debts  .an.l  legacies  are  charged  on  re.al  !  t!"'»e  "*'  eonstriictioii  within  the  nil 


Sim. 


and  jiersniial  estate,  anil  there  is  no  direction  to 
sell  the  real  estate,  the  ])ersoiialty  is  tiio  primary 
fund  to  pay,  and  the  realty  is  liable  only  in  case 
of  adeticieiicy.  Ddridnonv.  Booini't;  17  Chy,  .W.t. 

A  testator,  liy  his  will,  g;' s-  ,i  his  widow  an 
•annuity  of  .'54(MH)in  lieu  of  ilo  vei-.  His  will  con- 
tained certain  devises,  and  gave  other  legacies 
and  annuities,  which  ilie  t  "stat(U'  clinvge<l  on  the 
whole  of  his  estate  not  be'  e  devi  •.  and  lie 
empowered  his  executors  tn  sii  any  of  liis  jiro- 
perty  which  they  should  think  necessary.  The 
widow  elected  to  take  the  annuity  : — Held,  that 
the  legacies  and  an  niiities  were  payable  primarily 
o'lt  of  the  ])ersonal  estate.  l)avi(/Mm  y.  JJoumer, 
18  Chy.  47")..     In  appeal. 

A  testator  beiiueathed  to  each  of  his  jhildren 
8100  on  attaining  majority,  and  the  residue  of  !  estate  consisted  of  land  onlv 


the  costs  of  their  solution  to  1 

estate  of  the  testator,     //i//.,.,,,  v    /', . 

Chy.  420. 

A   testator   by   his   will   liciniuatlicl 
legacies  of   different   aiiioiints  to  liis  - 
I  daughters,  and  directed  his  ••  real  aiil  ; 
^  jiroperty"  to  be  sidd  by  auction,  aii.ltlkil 
!  "And  the  hoiisehold  fiiniituiv  alsot"|.,  .,, 
'  .auction,  and  the  proceeds  of  the  salctiiK..,M 
i  ilivide<l  amongst  my  daii;,'liti  rs  :  "—He!, 
'  the  legacies  to  the  sons  and  ilau:;litorsnt! 


able  out  of  the  mixed  fund  oi  red  an.l 
estate.  Jii  re  (!ilc/iri.-</~~Jli,l,ii  v  Fuh 
5-24. 

The  testator  directed  tli.it  liis  gMiul*.n| 
should  be  sent  to  c.dlcgc  and  liis  ex|n.|isf,i« 
for  out    of  his  estate    by  his   cxeciitn)-.. 

after  takin; 


his  property  to  his  widow  for  life,  to  be  divided  |  siiecitic  bcipiest  of  the  furiii'tiitv  an.ltli.'.w 

amongst  his  children  according  to  her  judgment;  •■  of  the  funeral  :— Held,  tli.it  the  lan.l  « .^  k 

or  at  any  time  to  give  such  a  portion  to  each  or  I  ed  with  the  betpiest.      //.  II,  i,i  v.  S,  r , -  'jij 

either  as  she  thought  proper.     I.,etter8  of  admin-  j  ^oQ, 

istratiou  were  granted  to  the  widow,  and  she,'      u  ,i  i  ti,  .in     i  x,        •„ 

J.      ,,  "   i-      ••  1  ii    i    '      Weill  that  the  legacy  111  the  wil  Sit  niit  mi 

tortile  iMirpose  ot  raising  money  wherewith  to  ,„„„„,..  ,^f  ,,,■     „,„''  ,/ ,     ,,         o"'  i.mi 
,      '   ■  '  i.    1  i.  ii  1    report  ot  tins  case,  as  well  as  the  H  .t- 

legacies,   createil  a   mortgage  on  the   really  ri„i  „  ,  , 


pay  legacies,   createil  a   mortgage  on   vnc   icai  •  <.  .„i„i ,  „  ,  ,  ■ 

';.*.■  -i       i       1         i.-    *  -         1  ■  1  .  testator,  were  a  charge  on    iis  rt';il  t>t,i;. 

estate,  the  eiiuity  ot  redemption  in  whicli  Wiis  j  ,,,„,..,,'.,  i.,-,-  ,■    ,.  '^    -^^  .,     '^  '  ^ '" 

,',,',•,        ,  '       ,.  ,     ,      -a^.     tliat  tlie  administrator  wit  1  tic  \vi 

subseiiueiitiv  s<dd  under  execution  at  sheriff  s    „,„„.,^  ,„  „  ,,  .,,„  „    ,      ,  . 

,       '    1  . ,  •  1  1  i  •      1  1  liower  to  sell  tiie  real  estate,  m 

s.ale,  and  the  purchaser  obtained  by  conveyance    '         - 

from  the  appointee  of  the  widow  the  fee  sinijde 
ill  the  land  : — Held,  that  the  will  operated  as  a 
ilevise  of  some  estate  to  the  widow,  and  made 
her  a  trustee  of  the  realty,  which  she  took 
charge<l  with  the  legacies  ;  that  under  the  terms 
of  the  will  and  the  Property  and  Trusts  Act,  20 
Vict.  c.  28,  8,  12,  the  widow  had  power  to  create 
the  mortgage,  and  that  the  purchaser  at  sheriff's 
sale  took  subject  thereto,  and  was  bound  to  re- 
deem or  be  foreclosed,  Lumhj  v.  Martin,  21 
Chy.  452. 


A  testator  devised  all  his  estate,  real  and  per- 
sonal, tt)  his  wife  for  life,  and  after  her  death 
the  real  estate  was  to  be  equ.ally  divided  lietween 
one  of  his  sons  and  one  of  his  daughters ;  the 
daughter  to  have  all  his  personal  estate  also. 
In  the  event  of  the  death  of  either  without 
heirs,  his  or  her  share  was  to  be  divided  between 
the  other  children  of   the  testator.      Several 


llllirtull 
i|lH-.-li'i]l!i 

raised  as  to  the  personal  estate  huiiii;  iusia 
to  s.atisfy  the  debts  and  legacies.    /«  i 
EMah',  7  P.  K.  3S)(i.  — Chy.  ('Iianil).-S|,M 

See  //oiixherijir  v.  .I/"rfm,  SCIiv.  .'iiil.i 
Ifc  Ciirnj,  23  Chy.  277,  \^.  41:1S  ;>'«/'.«.•.,  I 
ton,  24  Chy.  422,  p.  4134. 


(c)  Ciimiilatirc  nr  SiiMtiitimmii. 

A  testator  gave  the  residue  of  his  rdl 
person.al  property  to  his  dauglitor,  tin  ' 
be  hehl  by  her  in  fee  tail  ;  ami  in  a  itM 
l)art  of  the  will  added,  "  I  wish  ami  'liM.'tl 
ray  daughter  shall  make  a  ciiiii]iftt'iit  \r4 
for  my  niece,  Mrs.B.,  at  Haniiltdii."  Bvil 
cil  on  the  same  day  as  the  will,  aftiT  ibjI 
teratioiis  in  his  will,  he  added,  "  Ami  1 1(1 
by  devise  to  my  niece,  Mrs.  H.,ofHaniiM 
lot  coutaiiiing  oue-Hfth  of  an  aero  M 


;  WCrt!  lllililo,  wliicli  H.ff  ( 
1111    mill    lluiu'lltcr,    l,y  ,||rt 

r  (im-  ytar  al'tiT  tlicy  j1i„ii1 
I  iiossofsimv  lieri-l.v  ^jv(.^ 
•iod  anil  ilu'.l  ilnriiia  " 

Villj;    luT    Im-lKUnl  t.:U„!i;  , 

no  I'hilil.  'I'lu'  wi.liw  ,5!^ 
thovoii\)im  the  toinm  ivt 
jiosst'ssiiiii  of  liij'.yjjj 
ieftinout.  Mniv  th.ui  ;>  y^ 
the  willow,  ailiuidit^ri.i't 
le  legatees  tianied  in  lii,  ^-j 
piiyii;eiit  of  til','  iim';ir>Hil 
the  events  th:\t  h;i.Ui:\in,.„^ 
merger  of  ;u;y  jiuvtiui,  ,,1 
of  her  interest  in  the  .In 
;  that  the  devisees  teui 
ml  charged  with  the  iiiynni 
■s  which  Were  not  1hm-"!!i1J 
against  tlle  devisi^es  ;  ;ii„) 
sou  anil  the  tenant  hy  tht- 
isted  the  claim  of  tlie  |.l:v,jti 
iiay  the  costs  of  tiie  suit,  tiJ 
f  the  testator  out  of  \\\\v\i 
111  the  nuestions  raised  1,. 
iCtioii  within  the  rule  ill-.tj 
r  solution  to  he  ehai^.l  .■ 
istator.     /i'o'i-'i»  V.  ,/.civi'.. 

iV   his    will   lu'nueatheil  ivt 
.■rent   amounts  to  his  si*-  i 
ilirccteil  his  "  real  and  j. 
solil  hy  anetion.  andtln-u.dJ 
.dudil  furniture  also  uAv  y'A\ 

•  iiroceeils  of  the  sale  tol*- 1 
st  luy  ilan,L,;hters  :  "— HcH, 
the  sons  and  daujihtcrswtv., 

mixed  fund  of  reil  aiidi!*J 
(Ulchri'l-  H"liii  V.  fV.':iil| 

•  directed  that  his  grai^l-m 
to  college  and  his  exivii,-.!  p 
estate    hy  his   exeeHturs, 

1  of  land  only,  after  taking  i.^ 
.  of  the  furniture  andtlwrti^i 
—Held,  that  the  land  «;i- 
;iuest.      7/W/,mv.  >v.-.-.,itil 

le  legacy  in  the  will  set  mit ml 
■ase,  as  well  as  the  dcl.ts  '(i 
a  charge  on  his  real  tst.&.f 

listrator  with  the  w  ill  ;\imrt»i| 
le  real  estate,  no  i|Ue?ti"kli 
,  personal  estate  heiiigiiwi; 
dehts  and  legacies,    l« 
39(;._Chy.  t'hauil).  -"^1^^ 

,•,/.;•  V.  JArc/J/i,  8Cliy,:Wl.l 
'■hy   "277,  i>.  4138;  /'""«>■  1 
II.  41.S4. 


imulntirc  or  SKhMiitinmrit. 

gave  the  residue  nf  liis  reill 
,erty  to  hia  daughter,  tin-  Wi 
■r  ill  fee  tail ;  and  m  a  sci^i 
ill  added.  "I  wish.Wa«Kl 
shall  make  a  eomiietdit  iH 
Mrs.  B.,  at  Hamilton,    B('i 

no  day  as  the  will,  alter  1111^ 
lis  will,  lie  added,  ".Wl 
my  niece,  Mrs.  B.,  of  Ha.* 
ig  oue-tifth  of  anacrciMM 
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,  ,1  street,  in  the  town  of  Kingston  :"— Held.  ] 
Ertlic  winds  "  1  wish  and  desire"  were  not 
hut  directory,  and  fornieil 


AVliere  two  legacies  were  ]>ayahle  at  the  expir- 
1  _  ,,,ii-,is  •■  I  WISH  »M>i  ucsirc  ncie  iioi. '  htioii  of  ft  year  after  the  testati.r's  de.ith,  and 
'■  rv  nierelv,  hut  directory,  and  formed  a  I  another  leg.acy  would  not  he  ]ii\yal)le  for  twelve 
c*^'^'  •  m  the  residuary  estate  ,  and.  that  the  ;  years,  and  did  not  hear  interest  in  the  ineantime, 
l"- in  the  codicil  was  cumulative,  andiiotsuh-  ;  and  the  executor  paid  the  legacies  immediately 
r'"^^  „.,!  /(,(/,(/ V.  .l/'V/c" '<"/•,  1  K.  &  A.  218.  nayahle—sutlicient  i)roiierty  to  all  aiiiiear.-ince 
■'""""•'  ....■..„;..;..„  * *i...  f..* 1 .,„_    .,,,,1  i,,t  the 


IviilL'S 


Tiu.  testator  heiiueathcd  to  M.,  one  of  hisexe- 

the  interest  due  on  the  amount   in  the 

.,,,  ,s  Rank    '>r    Ihiilding  Society   after    the 

„i,^,f  his   daughter   U..    and    the  interest 

i.illv   oil    the    mortgages    till    twenty-one 

'  treni   the  testator's  death    was  given  to 

••to  reeoinpensc  him  for  the  troultle  and 

;.„.e  nf  attending  to  this  my  will."      In  a 

*,„\ient  elau.se  SldO  was  given   to  him  "as 

nnioiisatioii   fur   his   coming    from    Hamilton 


remaining  to  meet  the  future  legacy- 
residuary  legatee  into  the  enjoyment  of  the 
residue,  on  his  undertaking  to  \k\\  thedegacy 
when  it  heeamc  due  out  of  the  assets,  and  suh- 
sei[uently,  witli  the  assent  of  the  executor,  a 
jiortion  of  jiersonal  residue  was  aiijinniriated  to 
the  satisfjictinn  of  a  devise  of  land  worth  a  certain 
sum,  or  its  ju-oceeds  :-  Held,  that  the  executor 
h.'ul  not  so  admitted  a.ssets  as  to  warrant  a  jier- 
sonal decree  against  him  at  once.     ///. 


■Ufiy.tosuliinit  the  statements  and  accounts, 
rioeil'ts  and  exiienditure,  and  deposit  re- 


j,,t,  to  "the  solicitor  as  aliove  nientioned  :  "—  | 
,!  that  these  were  not  inconsistent  hei)uests, 
.iilieheiuL'  for  the  care  and  management  of  1 
[estate  ;  the  other  for  a  specific  item  of  ex- 
froni  Hamilton 


A  legacy  had  heen  paid  into  court,  and  tho 
will  directed  that  it,  together  with  a  house  and 
lot  also  devised  to  the  same  person,  should  bo 
held  for  the  legatee  independently  of  her  lius- 
haiid,    she   receiving   the    rents,     interest    and 

^..      profits.     On  a  motion  to  have  the  money  Jiaid 

the  eoiuing  from  namuton— and  might  |  out,  or  that  it  might  be  iuvcsteiliu  the  ]inrchase 

h  well  stand  together.     Hut  as  M. 'scare  of  1  of  a  farm  for  the   legatee's   benefit,   the  referee 

(State  was  liv  tlic  will  only  to  arise  after  B.'s  '  held  it  to  be  in  the  jurisdiction   of  the  court  to 

itii  and  therefore  iniulit   never  come  into  op-  1  make  such  an  order,  and  granted  the  ajudication 

,ii  lie  was  not  entitled  to  claim  the  .?I(X)  ■  as  to  the  purchase  of  tho  farm,  refusing  it  as  to 

'■  ■lilt  enter  on  the  management.     J/dliiiil  tha  paying  of  the  money  to  her  absolutely.      /« 

'  ri'  'J'nisiM  ()/'  'J'liniir'x    iVill  -h'.r  I'ki-Ii  Scuton — 

3  (.'hy.  Chamb.  •J")!).— Taylor,  J,',l,nr. 

Where  a  legacy  is  given  to  executors  as  a  cnin- 
pensatiou  for  their  trouble,  they  are  at  liberty 
to  claim  a  further  sum  under  the  .Statute  if  the 
legacy  is  not  a  sufticient  compensation.  Jtiiil-'vn 
V,  JhiilMoii,  17  <'hy.  ;-tO(i. 


,  L'4('hy 

JSec'ii''  V.  Colt 


,i  O.  .S.  744,  p.  4118. 


(f) 


W'liiii  Ftiijnhle, 

R'liore  a  testator  dirt'*'  I  his  real  and  personal 

hi!  t''lie  eoiiverted  intoniouey  ;  the  proceeds 

invested  ;  sueli  investments  to  be  continued  ] 

the  wliide   of    his    [iropcrty    should    be 

k\  :  and  from  and  out  of  the  same,  when  so  , 

(li7 .1  and  invested  in   the  whole,    and  thus 

liliMo  for  division,  .and  not  before,  to  jiay 

legacies  :— Held,  that  mortgages  properly 

1,  which  the  testator  held,  sliould  for  the 

ts  of  the  will  be  deemed  to  be  realized 

I  invested   immediately  after   the   testator's 

„,■ ;  That  the  period  of  payment  was  not 

(extended  lieyond  the  time  that  the  estate 

lit.  with  due  diligence,  be  realized,  and  that 

1  tribtee  eould   not   prolong   the    period  by 

bi.'  the  real  estate  on  time.     Siiiith  \.  Scdion, 

.  ;iii7. 

(g)  Otiicr  <  '((■■(M. 

lie  iilaiiititf  !us  executor  of  one  W.,  having 
tniimey  to  defendant  as  a  legatee  under  the 
,aiiil  the  will  with  the  probate  having  been 
Barils  set  aside  hy  a  decree  of  the  Court  of 
llftry,  the  plaintitt'  was— Held  entitled  to 
Wfr  hack  the  money.  Halilan  v.  Ikuttij,  40 
*,  110. 

nyiiii'iit  nf  a  legacy  in  full  is  a  primil  facie 
'  i'lp  of  assets  to  pay  all  the  legacies  in  full, 
^e,  if  the  assets  are  not  sufficient  for  this 
iee.all  the  legacies  must  abate  in  proportion  ; 
is  oiH?n  to   explanation.      Coleman  v. 
Im,/,  3  Chy.  227. 
^en  an  executor  pays  some  legacies,  and 
Ijmivisinu  for  the  others,  he  has  not  coii- 
rIv  aihihtted  assets,  because  the  provision 
|w,i8  made  for  the  unpaid  legacies  must 
liii  imiiiortioii,  hut  it  is  opeu  to  explaua- 


A  testator  beiiueathed  .?4,000  to  his  grandson, 
payable  on  his  att.iiniug  twenty-one,  and  incase 
of  his  death  before  that  period,  the  amount 
was  to  revert  to  the  residuary  estate,  and  it 
hiid  been  decided  (2.")  Chy.  '2X\)  that  in  the 
events  that  had  happened  the  grandson  was 
absolutely  entitled  to  one-half  of  the  residuary 
estate,  the  income  of  which  was  amply  sufticient 
for  his  maintenance  :- Held,  that  although  the 
testator  had  been  in  loco  parentis  to  the  infant, 
the  infant  was  not  entitled  to  claim  interest  on 
tlie  legacy  for  his  maiutenace  ;  but  that  being 
entitled  to  one-half  of  the  residue  as  next  of  kin, 
and  there  being  a  ipiasi  intestacy  as  'o  the  in- 
terest on  the  legacy,  one-half  of  it  si.  .id  be  ])aid 
into  Court  to  the  credit  of  the  infaiu  ;  the  legacy 
itself  to  be  paid  into  Court  upon  the  trusts  of 
the  will.     Jirr.1  V.  Fra-ifi;  •_'(!  Chy.  233. 

See  Fulton  v.  Fiilfoi',  24  Chy.  422.  ]).  4089  i 
Ariiitoii  V.  Thoiiip-xnt,  2.")  Chy.  13S,  p. 4124  ;  Bain 
V.  M/'oni't,  2,")  Chy.  4.")0,  p.  413.'$;  Fdinui/.t  v. 
Siiiitli,  2.5  Chy.  ir)\\  p.  4098. 


l.").  Dthta  (ditl  MortijatjiK. 

.SVc  R.  S.  O.  c  10(1,  lit'ci.  ,W,  J7. 

Where  a  testator  had  bound  himself  by  bond 
to  pay  to  his  mother  £12  lOs.  annually,  and  ile- 
vised  part  of  his  lands  to  his  brothers  on  con- 
diticm  that  they  should  pay  to  his  mother  £12 
lOs,  per  annum,  and  pay  all  his  just  debts,  and 
rnvle  them  his  executors  : — Held,  that  at  law  the 
legacy  could  not  be  considered  as  a  s.atisfactiou 
of  the  annuity  on  the  bond,  and  that  the  niuther 
was  entitled  to  both.     Cole  v.  Coli',  5  O.  S.  744. 
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A  tcistjitor  (If  vised  all  liis  real   ami  personal ;  rents  reserved  by  the  lease  or  out  of  the , 
estate  to  liis  exi'cu  tors  in  fee,   in  trust  for  sale  to  i  estate    ))e(iueatlie(l   to  her:    tlm     nlvri* 


fi.lt! 


wliieli  lie   was  entitled  I'ein;;  t(i  liavt  i|, 
gage   debt,    together    witli    the  iiit,r.»t  , 


sum   seeured   until  it  became  diif, 


the  land,     liitrk  v.  Biirh,  L'll 


iiy.  i'.i."i. 


'  ^i;i. 


1'  »il 


pay  dflits  :  -Held,  tliat  a  Ixina  tide  |inruhaser 
for  value  was  not  bound  to  iiKjuire  whether  there 
were  ilebts  wliieh  authorized  the  exeeut(>ra  to 
sell,     liiirh'  V.  liiittli',  17  C.  1".  478. 

Where  in  a  will  there  is  a  eharge  of  debts  upon 
the  real  and  personal  estate,  and  an  express 
power  is  given  to  the  executors  to  sell,  and  the 
proeeeils  of  the  sale  are  devised  in  certain  pro- 
portions, the  etl'eet  is  the  same  as  if  the  testator 
had  devised  the  lands  uneiiuivocally  to  the  ile- 
visees  of  such  proportions.  l.'aMcliiniii  v.  HirKin, 
32  ().  15.  Xn 

Where  a  testator  directed  his  debts  to  be])aid 

out  of  his   "estate"   an<l  then  lieipieathed  to  his 

widow  an  annuity  of  £10<),  to  be  paid  out  of  the 

proceeds  of  his  "estate,"  and  also  beijueathed  to 

her   all    his    personal    pr()i)erty  ;     and    further 

directed  that  the  wlnde   of   his  projicrty  should 

be    sold    liy    liis   executor  at    the   death   of   his 

widow  ;  and  hnally  eujpowered  his  executor  to 

sell  such  portions  of  his  property  as  he  might 

think  licst.  to  licpiidate  any  just  claims  due  by  \  yet  with  her  :" — Held,  tliat  lands  ui  \s\\\,\ 

the  testator,  at  any  time  tliat  the  executor  might    testator  had  oidy  the  eipiitalile  title  wiivrhm 

tiiul  it  necessary  to  do  so  : — Held,  that  the  debts  '  with  her  support  and  mainteiiaiico.     i'ii„..;Jh 

were  chargeil  upon  the  real  estate  as  the  priuuvry    '  '(iiii/ihi//,  (i  C'hy.  (iOO. 

fund.     JItni-olil  \.   \V<iUi.-<,  10  Chy.  I!>7.  i      -vvi.....^  „ +..„t.,t..,.  „.,,-,  n  i       .. 

•  I      \>  here  a  testator  gave  the  residuf  ■,[  in 

It  is  not  settled  whether,   un<ler  a  will  that  and  personal  property  to  Ms  executors  iiii.in 

went  into  ell'ect  l)efore  the  '!'.)  Vict.    c.    "28,    sec.  tees  in  trust  to  sell  the  same,  ami,  altur 

15,  a  eharge  of  debts  on  real  estate  by  the  will  ing  certain  charges,  to  cxiieml  and  aiiiilv 

gave  executors  an  implied  power  to  sell.    (Iriniiiiiit  maintenance  and  education  ot  liisMiiii,ii,.iiiwi 

(IniiiiiiH-J,  14  Chy.    (148.      See  .V.  C,   I'.S  C'l  "  ... 


See  Dunijey  v.  DHnijci),  •.>4  (Jhy.  4,w, 

Ifi.  I'rorisiini.'i/or  Sii/tpoif  mii/  .lAi,',,/^, 

I'nder  a  will  directing  that  tcstat.ir'. 
should  lie  charged  with  the  su|i[iort  nt  1 
during  her  life  or  widowhooil,  and  dtvi>ii|,|, 
his  sons  in  fee,  "  subject  to  tliu  duviso  lni',iii, 
fore  contained  m  favour  ot'  mydtarwn  . ' 
Held,  that  the  widow  took  no  lt;.'alist,it.  ' 
chrixf  V.  /{(tiiitii!/  it  al.,  27  (,|.  1!.,  .j(J(). 

Under  the  following  devise;  "  T,,  m,  ,i,j, 
beloved  wife,  V.  C,  it  is  my  will  and  desirttbtj 
what  property  I  possess  shcshall  liavu  hu  |jjJ 
support  in  food  an<l  clothing  during  Jm  mJ 
life,  in  such  manner  as  she  iccilveil  wliiu- 1 


V.  iintmnic!,  J4  L'liv.    (>4S.      .See  .V.  C,  •-'■'i  L  liy 
490. 

Where  lauds  are  devised  subject  to  the  pay- 
ment of  annuities,  such  lands  will  be  charged  in 
the  hands  of  a  purchaser,  but  not  \\  here  there  is 
also  a  eharge  of  debts.  Where,  therefore,  a 
testator  devised  to  his  daughter  all  his  "  real 
and  personal  estate  of  every  description,  subject 
to  the  payment  of  my  just  debts,  and  on  condi- 
tion that  my  son  M.  be  supported  and  t:Uien 
care  of  as  hitherto  by  her,  to  have  and  to  hold 
the  .said  real  and  personal  jii'opcrty  on  the  con- 
dition aforesaid  to  her,  her  heirs  and  assigns 
forever,"  and  appointed  her  side  executrix  :  — 
Held,  that  the  <lcvisee  coid<l  make  a  good  title 
freed  fiom  the  c  large  for  the  sujiport  of  the  son 
M.     Mrilillnn  v.  MvMillun,  '2\  Chy.  r){)4. 

Lands  were  conveyed  to  the  son  of  the  testa- 
trix, anil  he,  as  to  part  thereof,  stated  in  writing 
that  he  held  it  in  trust  for  his  mother  for  her 
life,  and  after  her  death  for  her  daughters,  H. 
and  M.,  in  fee.    The  .son  created  a  mortgage  upon    port  or  education  of  the  younuef  (.InHrd,, 


such   sums   as  they   thought  uccessarv  ii.r ; 
purpo.se,  and  in   subseinicut  claiiMjs  (I'ltlici 
provided  that  such  chililien  weie  to  draw, 
eiititlcil  to,  eipud  shares  of  his  estatu,  ,n,il(j 
each  should  receive  his  or  her  sharu  oftiitp 
eeeds  of  the  real  estate,  on  manyiug  m|' arriiil 
at   maturity  ;  and  that  until  tiaii  tbu  >liari; 
such  children  should  be  invested  ainl  ]mii1 
as  they  recpiired  the  same  as  alnriMiiil  :-H 
that   their   nuiintenance   and  ediicatinii  ivtrs 
charge  on  their  own  shares  only,  and  imt 
whole  residue.     Uili-iijii  v.  Aiiiii.<,  II  (  hv.  i^J 

A  testator  devised  land  to  his  vtw  inrlj 
"subject  to  the  ccuiditions  of  su|ii«irtiii;  ( 
educating  therefrom  my  childi-eu  initiltkn 
of  age  respectively,"  and  after  ];vr  dwn-t, i 
his  youngest  child  having  attained  ti,'litiaj 
devised  the  same  land  to  his  smi.  J.  I. 
widow  died,  au<l  .1.  L.  also  died  litl-r!- 
youngest  child  attained  eightecM  :  — Hil 
L.  did  not  take  the  estate  charged  witlithe.^ 


4i 


the  whole  jiroperty,  and  by  the  writing  acknow- 
ledging the  trusts  'to  \\hich  the  testatrix  was  a 
party — it  was  agreed  that  fiMM),  part  of  the 
mortg.ige  money,  should  be  charged  on  that 
jiart  of  the  mortgage  prendses  settled  on  the 
daughters:  — Held,  that  this  sum  was  payable 
as  a  debt  out  of  the  estate.  H'Umih  v.  J)alliui, 
22  t!hy.  1(50. 

Lauds  sid)jcct  to  mortg.ige  were  devised, 
"after  [layuient  of  debts,"  to  the  widow  fin-  life, 
remainder  to  the  plaintill',  who  accepted  from 
the  widow  a  le.ise  for  her  life  of  the  prennses. 
The  widow  having  refused  to  [)ay  the  interest 
accruing  on  the  mortgage,  the  plaintitt'  paid  the 
same,  and  also  the  principal  money  thereon  : —  apply  l"i''t  "f  tl'e  principal  to  the  suif-rt 
Hehl,  that  these  facts  did  not  entitle  the  phiintitt'  education  of  the  legatees.  In  rt  M'D'H 
to  call  upon  the  widow  for  payment  out  of  the  |  14  Chy.  GOU. 


was  it  chargeable  in  the  hands  >i  .1.  I..i 
arrears  therefor,  which  had  a^-vnieil  iliiiiisi 
life  estate  of  the  vidow.  /'./•/•//v.  HV'i>f,[ 
Chy.  S70. 

Where  a  testator  bci|U('athcd  |iait  > 
duary  estate  to  two  mlaiit  Icgattts  '6^% 
the  interest  to  be  applied  to  tiicir  sii|il"''!i| 
education  until  twenty-one  vcars  ot'aic  |'^^^ 
previous  time  as  the  trustees  niiylitHTlit!"] 
over  the  same  to  the  legatees  :  an.l  tint  m  a 
of  death  of  either,  the  whole  slmnl.l  l<p 
to  the  survivor  ;  the  will  coiitaiinn:  t' 
fiver  in  case  of  the  cleath  of  hotli :- llri'l, 
the  trustees  and  executois  had  .i disiivS' 


m 


WILL. 
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ho  lease  or  nut  of  theittv, 
to  her  :    tliu     nlv  ^,\^^r 
;itle(l  beiiij,'  tn  Imve  tli,  i,,,,, 
or    with    tlif  iiitt'ri'st  ,,inu 
I  it  1)uuaiiR'  iliii',  misfil  „,. - 
.  liink;  '.'i;  Chy.  I'.i:,. 

>"",'/'.'/.  --t  '-'liy.  4.W,  [,.  4|.iJ 


or  Sii/i/ioit  iiiiil  .l/.i;„/,.„„„,, 

iret'tin^'  tliiit  ti'statnr's  tJtJ 
,  witli  tlu,'  sMiniiirt  lit  lii,  rf 

wiilowh 1,  aiiit  ilt.'visiii;ruj 

iulijuft  t(i  tlif  ilfviso  liiMiiil 

I  favour  (it  my  duar  «iii;'l 
(low  took  iiii  Ifgiil  istiiU-   'J 

ft  (ii.,  27  ii.  h.,':m.    '  I 

)wing  devise;  "  Tn  my  il,i, 
.,  it  is  my  will  ;iii(l  desist  .Imj 
)osses3  she  h1i;iI1  liavu  iitrlre 
11(1  clotliiii;,'  ilmiii;:  livi  nmd 
ler  as  she  ici'i-ivud  while  |  ^ 
Hehl,  that  liiiids  cf  wiiidJ 
tlie  e(iuitald(.'  title  \vci\  ..!iu7 
anil  inainteimijci.'.  '',i„, 
(iOO. 

;(ir  gave  the  residiit;  ul  i 
[lei'ty  t()  Ki>  exceut(pRaiiiit,_ 
L!ll  the  same,  and,  alur  m!l-1 
;es,  to  expend  and  aii|ily.  ;rT 

edlieation  (it  Uisuiiii.iriiiifiNJ 
ley   thought  iieees.sary  in  tlj 

sul)Se(iuent  cdaiise.s  ul  t!ic  \ 
eh  ehiMieii  were  tn  draw, i.i'i 

II  shares  ot  iiis  entutt-,  iiWL 
ive  his  or  her  sliaie  "itiiirji^ 

estate,  on  nianyiiigi'r  i.ina 
1(1  that  until  tiieii  tliu  jlutv-j 
louhl  he  investiil  anil[i,uii; 
the  same  as  al'nre.siiil ; 
teiianee  and  edticatiiiii  «t,'d 
iwii  siiares  only,  and  imt'iitl 
lIlli-ioK  V.  Aiiiii-',  1)  lliy. -l^lJ 

;viseil   land  tn  ins  wilt  iiiri| 
.  eoiiditions  iit'  sniiimiiiii: : 
rom  my  eliildreii  until  tlitji 
.y,"  and  after  iier  dw.*(.  i 
ild  having  attained  ci:;litni 
le  land   to  his  scui.  •!,  1. 
id    .1.     1..   also   died  kl-rr  I 
ttaiiied  eigliteeli  :— Ili'U.tliSti 
the  ('state  ciiarged  witlit!i(^ 
11  of  the  younger  chiWriii. 
do  ill    tlie  liauds  nf  ■!.  1.' 
■,  whieh  had  a.'cnn.-il  (im!ii;l| 
u  widow.     J'n-nj  V.  ir"'i' 


itor  lie([Ueatlied  \Mt  "I  lu 
two  infant   legitics,  ''ml 
le  ainilied  to  tlieir  Mij'l"''!" 
twenty-one  years  "t  aiif,  itsI 
the  trustees  iiiiiilit  at 
,  tlie  let-atees  ;  aud  that  ma 
her,    the  whole  sli.niU  Wp 
;    the   will  eoiitainiii;' 
tiie  death  of  hotli :    ll>Hl 
d   exueutors  had  a  di.*' litrt I 
le  i.rineiiial  to  the  ^m'ff 
le    legatees.     In  /''  •'''•i^''»J 


I.   „.li  a  case  the  cxectitors  and  trustees  pre- 
K,^tomun,lerthe2..Viet     e.28,H.3l; 
I  leiring  that  the  parents  of  the  legatees 
ll  -.'[..'.led  then.,  that  the  legatees  had  no 
.,„s  (if  sui'port,  and  that  the   interest  on 
ti^'hreuf  the  residuary  estate  was  inadeijuate 
ll,dr«ui.iH.rt;  the('(mrt  nla.lean..r(lerap- 
M)f  the  applieation  of  part  of  the  prineipal 


Lpiily  the  detieieuey 


Jl>. 


ll  t..t»t()r  direeted  his  son  to  work  liis  farm  of 

*     ivs.  worth  from  t'.'iO  to  £1(M)  a  year,  ami 

'.'^  "third  (It  the  produee  to  the  widow.    Tlie 

H  rami  son  and  an  intirm  daughter  lived  to- 

KrHiitlie  place  until  the  death  of  the  s.ui, 

rlaiviu"  their  support  from   the   farm,  the 

ri,- fur  part  of  the  time  doing  work  e(piiva- 

Ettiitlw  .siipP'irt  she  reeeived,  but  making  no 

mini  for  iier  one-third  of  the  produee,  and 

U-Wiim  no  agreement  lietween  them  on  the 

tie^t.   \  l)ill  '>.V  t''"  widow  against  her  son's 

trt<iiitative  for  iin  aeeount  of  her  sliare  of  the 

fciiia'  w:w  dismissed  with  eosts.     Oiliiion  v. 

i„,„Y,  14  L'liy.  r>7. 

|A  testator  devised  a  portion  of  his  real  estate 

l[,„  widow  and  his  eldest  son  .(.,  jointly,  and 

•luv  wife  .1.  to  ha\  e  and  to  Indd  the 

^..;iid  iiivi'iiises  as  long  as  she   remains  my 

„«■  tor  iiiv  wife's  .1.   C.'s  support  and  my 

Uhildreii's  support,  to  he  aeeepted  by  lier 

llnii'it  diiwer;  and  after  her  death  iny  wife's 

twillliL'loiig  to  my  son  J.  C,  aforesahh    "    * 

f,,ii  .1.  ('..  aforesaid,  will  pay  to  my  daugh- 

"iiainiiig  tlieni)  f^'iOO  eaeli  when  they  heeonie 

|t!«  a^'e'df  '.M    years,    that   is,    eaeli   as  she 

iiiosut  tlie  age  (if  "-'l  years."     The  te.stator 

a,.\i>ed  other  real  estate  to  his  four  younger 

ami  jiroeeeded  to  direet  that  his  live  sons 

taiU  ••remain  mi  the  (dd  farm  (the  land  devised 

(til-  widiiw  and  eldest  son)  and  work  together, 

1  !!i.' liroa-eds  of  their  work,  exeept  what  is 

^^lry  fur  the   maintenaiiee    of   the    family, 

lis,  lor  food  and  elothing,  is  to  pay  for  the 

W  already  purehased    *     *     and  if  any  of  my 

j^ai.ivesaid  does  not  conform  to  this  proviso 

then  the  property  1  have  given  and  devised 

Him  iir  tliem  jhall'lie  sold  by  my  exceutors 

tmiaiter  named,  and  the  proeeeds  of  the  sale 

Kt-aiil  shall  lie  paid  upon  the  land   1   have 

Bi'il  t'l  tlio-iC  of  my  Suns  who  fulfils  this  last 

Bvi-iiiii:  ' -Held,  that  .1.  took  an  estate  in  fee 

loin  imiiety  of  the  land  devised  to  him  and  his 

ilur ;  that  the  widow  took  an  estate  during 

liAih I  in  the  other  moiety,  with  remainder 

|].  Ill  fee,  the  w  h(de  being  eharged  with  the 

iiiti  iiaiite  of  tlie  testator's  widow  and  sueh  of 

hlieii  as  eoiitiiined  to  live  on  it  ;  and  with 

siriiient  .if  th(!  purehase  money  payable  on 

devised  to  the  sons  who  remained  on 

Viiked  the  farm:  both   charges  liciug  oil 

lai.mialin'otits,  not  on  the  corpus;  J.,  how- 

I'tiiiL;  eutitled  to   insist   that   the   lauds 

Jisfittii  any  of  the  sons  who  abandoned  the 

lie  S(dd  nuil  the  produee  applied  in 

iBMit  (if  lands  devised  to  those  who  remained, 

Ithat  any  surplus  of  the  produee  not  required 

maintenance,  and  tn  pay  otl' purchase  moneys, 

jdivisilile  between  J.  and  his  mother  in  e(pial 

jrtics.   Vlin-k  V.  Clark,  17  Chy.  17. 

L  testator,  amongst  other  things,  devised  cer- 
jhmlstoeach  of  his  two  younger  children, 
Idireetcil  that  the  rents  should  be  aud  remain 
lis  widow  or  executors  for  the  educatiou  and 


up-bringing  of  the  devisees  respentivelv  until 
they  were  21,  i^e.  ;  and  he  also  left  all  the  divi- 
dends and  protits  of  his  bank  stock,  &e.,  to  his 
widow  and  executors  for  the  same  jiurpose.  The 
residue  of  his  estate  was  to  be  divided  iMpially 
amongst  all  his  ehildreii.  The  rents  of  the  lands 
devised  to  one  of  the  younger  children  were  alone 
more  than  sutHcieiit  for  his  education  and  maiii- 

'  teiianee  :  -  -Held,   notwithstanding,  that  he  WiUJ 

entitled  to  a  share  of  the  dividemls  be(pieatlied  ; 

that  the  whole  income  derived  from  the  stocks 

being  given,  the  gift  could  not,  in  favour  of  the  '' 

residuary  legatees,    Im;  construed  as  conditional 

;  on  being  iieedi'd  f(n^  the  purpose  specitied. 
I)iiii-<iin  V.  /hii'iMiii,  17  Chy.  21!);  aflirined  on 
rehearing,  18  Chy.  41. 

A  diseretioii  given  to  executors  to  ajiply  the 
interest  of  a  legacy  to  the  maintenance  and  edu- 

:  cation  of  the  legatees,  nephews  and  niece  of  the 
testator,   is    not  subject  to  the   control    of   tlio 

I  court,  where  there  is  no  charge  of  fraud,  or  the 

i  like,  against  the  executors.      Fori  indii  v.  MrH'iU, 

I  19  Chy.  210. 

I  A  testator  made  his  will  as  follows  :  "  I  there- 
fore will  unto  my  beloved  wife  A.  .M.,  for  the 

:  benefit  of  herself  and  children  join'.ly,  twd  life 
jxdicies  for  each  -SUtKlO,  and  their  premium  divi- 
dends, to  have  and  to  htdd  for  their  joint  aiid 

'  mutual  beiietit,  and  to  be  hy  her  siiciit  in  the 
most  judicious  and    beiieticial  manner    for   all  ; 

'  also  whatever  interest  1  may  have  in  the  husi- 
ness  of  K.  (.t  I).,  and,  in  the  arranging  of  it,  I 
trust  iiiueli  to  my  long  and  well  tried  partner, 
A.  W.,  in  giving  a  just  return  to  my  heirs,  for 
long  and  faithful  services  rendered  by  me  in  the 

i  business,  there  being  no  written  agreement  of 
the  jiartnership  :  " — Held,  that  the  widow  took 
no  alisolute  interest  :  that  she  and  the  children 
took  jointly  both  the  policies  and  the  testator's 
interest  in  the  partnership,  and  shared  the  same 
e(pially  ;    that   the  w  idow  was  entitled,   during 

'  the   minorities  of  the  children,   to   receive    the 

'  income  of  their  shares,  in  trust,  to  apply  the 
same  as  (uie  fund,  as  she  might  think  most  beiie- 
ticial for  the  inaiiitenance  and  education  of  the 

I  whole  family  ;  and  that  each  child  on  attaining 
21  was  entitled  to  receive  his  or  her  .share, 
y/ovc  V.  EilMtll,  11)  Chy.  J44. 

Ph'ery  gift  for  maintenance,  imports  mainte- 
nance during  minority,  li'itiilmi'  v.  liiijiloii;  19 
Chy.  at  p.  ."),")").  —  Per  Strong,  V.  C. 

That  a  testator,  amongst  other  things,  de- 
vised to  his  w  ife  the  proeeeds  of  all  his  rentable 
property,  after  paying  necessary  outlays  for  the 
uiainteuance  and  support  of  herself  and  six  in- 
fant children,  and  gave  certain  parts  of  his 
estate  to  his  children  to  be  conveyed  to  them  in 
the  death  of  their  mother  ;  .and  the  w  ill  further 
provided  that  the  widow  shouM  have  the  power, 
with  the  apjuoval  and  consent  of  the  executors 
and  trustees,  of  wh(nu  she  was  (uie,  to  put  any 
of  the  said  children  into  possession  of  the  real  or 
personal  projierty  be(iueatlied  to  them  after  .■'  i- 
taining  the  .age  of  twenty-one  : — Held,  that  the 
property  was  subject,  as  a  first  charge  tlieroon,  to 
milke  good  any  deHciency  there  might  be  in  the 
amounts  derived  from  other  properties,  to  afford 
proper  a  sum  for  the  maintenance  of  the  infants  ; 
and  a  reference  w.as  direeted  to  the  master  to 
ascertain  the  proper  sum  to  be  allowed,  also 
wh.at  h.ad  been  received  on  account  thereof ;  and 
as  T.  a  purchaser  of  the  property,  had  resisted 


"^^>.| 


I'l    !   ,' 


J 


ira 

m 


4123 


WILL. 


",(■ 


!i 


tlio  rii,'lit  of  tlio  plaiiitilTH  to  this  acconnt,  al- 
tliiiiigh  \h;  nIicwimI  liiiiiMtilf  to  ho  u  purcliaHor 
for  viiliie  without  iiotict-',  tho  court  refused  iiitii 
cimts  iiImo.  ('iiUiiKiiroiid  v.  ('olliin/imiiiil,  'Jl  Ch}'. 
10'-'. 

A  testator  left  certain  real  estate,  whidi  he 
nutiiori/.eil  his  executor,  witli  tlie  assent  of  his 
wiihiw,  to  sell,  anil  a|)i>ly  tho  jiroeeeils  in  her 
inaintenanc(',  and  tlw  lialanco  to  he  distrilmted. 
H.,  nil  adoi)ted  son  of  tlie  testator,  simiiorte  1  the 
widow  for  several  years,  Imt  no  sale  of  tlie  laiuls 
WHS  elfected  during  her  life.  In  a  suit  to  ad- 
minister tht!  estate  of  the  testator  :  Held  that 
H.  was  entitli'd  as  a  first  charge  on  the  real 
estat(^  (there  heing  no  iiersoiialty)  to  he  jiaid  the 
niiioiint  i'Xpciidcil  ill  th(^  niaintcnancc  of  the 
widow  ;  or,  in  other  words,  that  he  was  entitled 
to  he  sillildgated  to  the  rights  of  the  widow,  and 
therehy  vdiild  have  had  the  jKiwer  of  calling 
upon  the  execiiter  to  exercise  the  authority  given 
him  to  Sell  the  real  estate  forpayineiit  of  his  claim, 
Jlr  lliiiriii,  MrCalliiiii  v.  /'",'/•</'•//,  -I   I'liy.  48.'). 

A  testator  gave  to  his  wife  the  iiouse  whiidi  he 
IKKSSesseil,  «itli  all  the  uppurteiianees  thereof, 
and  the  house  and  town  lot  in,  &c,  "and  sixteen 
cords  of  good  sound  tirewood  yearly  during  her 
lifetime  ";  such  houses  and  lot  to  go  to  his  only 
hrother  alter  the  decea.se  of  his  wife.  He  also 
l)e(|Ueatlied  to  his  wite  the  interest  of  all  the 
money  and  securities  for  nioiiey  tiiat  lie  might 
1)0  ])ossessed  of  at  his  death,  after  paynieiit  of 
delits  and  funeral  expenses  ;  and  the  value  of 
one-third  of  his  jiersoual  property,  hciiig  eoiii- 
])osed  of  '  '  and  all  other  implements  and 
utensils  of  hiisliaiidry  ;  and  after  his  wife's 
deatii  direeti'd  his  money  to  lie  ilivided  ainoiig 
his  cousins,  vi/.,  the  family  of  his  uncle  .1.  I'\, 
the  family  of  .1.  S.,  i\:c.  He  then  devised  cer- 
tain lands  to  his  hrother,  hciiig  the  only  woocled 
lands  he  was  ])ossessed  of  ;  and  l>y  a  i:odicil  left 
.*?'200  to  his  wife  in  addition  to  tlic  legacy  given 
by  the  will.  On  a  hill  tiled  to  obtain  a  construe- 
tion  of  the  will  :  —  Hehl,  that  the  animal  supply 
of  tirewood  did  not  form  a  charge  upon  any  of 
the  lands  of  the  testator,  hut  was  to  ho  provided 
for  the  widow  out  of  tho  personalty  ;  that  tho 
widow  took  aliscilutely  one-thiril  share  of  all  tho 
personal  property  other  than  money  and  securi- 
ties for  money,  and  not  one-thinl  of  the  onu 
merated  articles  only  ;  and  that  the  income  of 
tho  other  two-thirds  up  to  the  jieriod  of  divi- 
sion helongcil  to  those  w  lio  were  oi'  might  liecome 
entitled  to  tho  property.  Fcnjitxoii  v.  Sliirnrt, 
22  Chy.  ;jlJ4. 

A  testator  hoquoath  the  income  of  his  estate 
to  his  son  and  his  sou's  wife  for  the  support  of 
themselves  and  their  family  "in  a  fit  and  suit- 
able manner,"  and  after  the  death  of  the  son  and 
his  wife  the  corpus  was  to  bo  divided  among 
their  children.  On  a  hill  tiled  by  an  execution 
creditor  of  the  son  seeking  eijuitable  execution 
ag.ainst  his  interest,  the  court  directed  a  refer- 
ence to  the  Master  to  inijuire  what  would  bo  a 
sufticient  sum  for  such  support  of  the  wife  and 
children,  the  excess  to  be  applied  in  payment  of 
the  plaintiff's  judgment  and  costs  of  suit. 
Burliaiiiin  v.  Brou/ci;  24  Chy.  58").  Overruled 
by  Fixken  v.  lirookt  H  al.,  4  App.  iv.  8. 

See  Dinm  v.  DU<»i  ef  al.,  14  Q.  B.  275,  p.  407(); 
JmialUc/  al.,  v.  Aniold  >'f  al,  14  Q.  B.,  29(5.  p. 
408(5 ;  Barhr  v.  7>r(ci.-.,  12  C.  P.  .344,  p.  4126  ; 
Orant  v.    McUnnan,   1«  C.   P.   395,  p.  4128  ; 


Mi-IiiIohIi  v.  HUiiilt,  1  (  hy.  4lo,  i,  ^i,(|o,  ;, 
V.    liarhU,   ,1   <(/.,  42  (,».   IS.  L^\  ,,.  Vhii\ Xi 
lirU'iHli    yurlli    Ainviira    \.    .Mmiii,,,.^   s  I'l 
48(i,    p.    109;   Dumih.rl,,  v.  f,„,„„,  ;' ,  .|,^. '!>.■ 
p.   4129;     Miiiilijiiiiii  i-ji  \.  /•'"";/'"■«,  11  (liv 


:uis 


p.  41:52;   llrs,,  V.    /;('//,    10  (  liy.  4I'.',  u' ^\l 
S/tiirk'  V.  I'liiiii,  17  Chy.  ,M!i,  p.  4(1117  ;  .1/,  w, I 
laiiw  Mi-.Mitlaii.  21  Chy.  .V.ll,  p.  till!'  /„  ',;''| 
V.    JaikiH,  22  Ciiy.   I7i,    p.   Ki;:;     '" 


17.   Olhn-  Cl„:,;i,.i. 

A.,    by    agreement,    ilisposrd   „<  ;,||  i,,^  ^ 
estate  to  15.,  his  son-in-law,   who  iicrctil  t.i 
to  A.  an  annuity  for  life,  and  alter  .\.',Mliatii  I,  ^ 
pay  the  purcha.se  imuiey  in  eipial  aimiial  in 
meiits  to  .\.'s  daugiitcrs.      .\.,  |,v  1,1.,  „|||^  „,.j,,jj 
some  years   after,   assumed  to  ;;raiit  a  Iilmiv  • 
his  wife  out  of  the  real  estate,  diiieiiiii;  tln'sijiji 
to  be  deducted  from  the  p.iyiiuiits  tn  Ir  ni.ni,  tJ 
his  daughters  ;     Held,  that  the  iimuciiii'iit  «,J| 
comiilete,  and  the  proceeds  iif  llie   iviiilv 
not  therefore  1)0  ciiargcd.      /Inwh, ,-  !•  ,-\   1/,i-  ] 
MCJliy.  :i(il.  ' 

The  testator  had  joined  in  ciitniii  c  r.iwiilinii,!,  J 
which  remained  undisitjiarged  :     II. M,  tliittln\i 
formed   a  charge   upon    lands,    wliiili  tin'  |,nr.| 
chaser  was  entitled  to  iiave  reiiioveil.  /,'.  rl,i/, 
4  Chy.  Chanib.  19.      lioyd,  .Musi,,: 


llladr  •JiUli  .liiiitj 

lii-*  lands,   wliklT 
to    hi.s  Hit,,  ml 

lis  I'uiiJs  ,'iii'l  alll 
lis  latiiiT,  siilijctiT 


The  testator,    by   his   will 
IS7(),  devised    a    portion  of 
were    subject    to    mortgages, 
lieu  of  dower  ;  the  residue  of 
his  personal  estate  he  gave  to 
to  the  jiayiiK'Ht  hy  ids  executors  uf  nil  his  \:\>\ 
debts,  funeral  and  otlntr  expenses  :     llili!,  tlial 
tUv  ffither  was  bound  to  disriiaige  the  iii(irt.'a;<:s, 
iiiid  that  the  widow  was  entitled  tn  ImM  th, 
devised  to  her,  freed  from  tlic  ilrlits  nt  tin 
tator.     Dniiijiij  v.  J>,iii,j,,/,  21  Cliy.  4.Vi. 

Where  land  devised  subject  to  tlic  ii:iyiiii.ii!  il 
legacie.-i  and  to  a  life  estate  theiviii  i^^,  altii  tiinT 
deatli  of  tho  testator,  s(]|d  at  the  iusliiinv  i-it 
mortgagee,  the  money  rciiiaininu  aftur  |i;iviuiiitJ 
of  tho  mortgage  debt  will  he  t;vated  in  tlitaiiiel 
manner  as  if  it  were  the  land  itself,  ainl,  if  inJ 
sutiicieiit  to  pay  .all,  the  tciiiint  fur  lil'i  ainlf 
legatees  will  be  paid  ratably  after  tlic  valiit  ntl 
the  life  estate  has  been  ascertaincil.  .hv/i*./i  vj 
'J'lioiiipsoii,  25  Chy.  188. 

See  Clarh  v.  Clark,  17  Ciiy.  17,  p.  -Il:'l. 


IS.   I'oirir  (it'  ..Ipjiiiiiit,,!, lit. 

A  testator  devised  all  his  proiiurt;.'  t" 
widow  for  life,  remainder  to  his  two  (laii^litirsj 
and  niece,  with  a  jiowor  of  appointnient.  Bval 
codicil  he  revoked  that  part  giving  tbtfi;  nirticsl 
the  power  of  disposing  of  their  portimis,  aiiilJeJ 
clared  that  they  should  "  imt  iiave  the  |«nvtr  oil 
willing  the  .same,  saving  ami  excL■ptinJ.'tiKy^llall| 
be  married  and  have  a  child  or  eliililMi :  anJl 
further  should  any  or  either  of  tiiuafniesii4iar-i 
ties  depart  this  life  previous  to  their  cilitaiuinj 
their  various  legacies,  then  and  in  sialuaictlitl 
share  or  shares  of  the  parties  so  cluiiartiiig  thisl 
life  shall  go  and  devolve  to  the  ciiiia  uitlullMl 
of  W.  A.  C.  that  shall  be  then  alive  ut  sudi  Je-f 
cease  :  "—Held,  that  the  daughters  ami  iun« 
took  no  interest  until  the  deatli  of  the  tenant  loii 
life,  but  that  they  had  a  power  uf  aiJiioiutiiiciit^ 
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i/iirli/  V.  (iii.MiK,  7  (In-  ii'l 
-/■-/  V.  Jtiiiujl,,..,  I4(|iv'''v,1 
^(■//,  Itl  <  hy.  tl'.',  |,;4|:«,'. 
'  <'liy.  ."(Ill,  |,,  .10:17  ■  I/. !/.' 
Cliy.  :>'M.  |,.  -tlni;  /„,',, 
171,    l>.    1117:1. 


it.    (li«|H.siMl   ,,i  all  In,  r,,,i| 
i-iii-l,-i\v,    wild  iiu'iitil  t.i 
r  lilt',  mill  alliT  A.'.,  .Icati',  Ji'J 
oiicy  ill  iviiial  iuiiiual  ni,;.|l.| 

lt..T.S.        .\.,    I,v  lib  Hill,  ri,;'„J 

iHsuiiii'il  til  );raiit  a  l.-tfi.  y  tJ 
•I'll!  UNtiitc,  iliiifliiii;  tlii'siiiJ 
I  the  |iiiyiiii'iil>  til  l.c  iii.iil.Mil 
-'Id,  that   till-  agivuiiii'iit  \\x_ 
iroii.'fd.s  III'  lliit  fealty  .:i,i,!,ll 

rj,'U(l.  Hl'll'lirl-l/l,'  V,  .)/ll,t,,l 

jniiii'il  ill  riTtaiii  civiwiilii.ii,;,! 
lischar-cd  ;     11,1,1,  th:ittli,v| 
ipiin    lamU,    whi^li  ih,.  |,,|r. 
to  liiivi.'  rt-Miovf,|.  /,'.  riu,,-:. 
^    liiiyd,  M,i..i,,: 

f   ids    « ill   luaih'  Jiilii  .liiii.,| 
lortidii  iii    lii.s  liiiiii.^,    wlii.i 
iiiiii'tga,y,'s,    til    hi.s  Hi'',.  ; 
rusidiir  iil'  iii.s  lands  ;ii|.l  ,v 
Ik;  gavL'  tn  lii.s  t'ath.r,  >iri,i,. 
lii.s  cM'i.'iitiii'.s  iif  all  liis  jiiitj 
dthi:!-  L'Xiifii.-ifs  :     Hell!,  tlia'J 
id  t(i  disi-liar;.',' tlicii!Mit.':i;v,r 
was  entitled  tuliuM  t!k-]  ;rt| 
d  fnim  the  deht.s  nt  tlif  le  f 
/'"";/','/,  -t  '  h.v.  4.M. 

sc'd  subject  to  the  liiniiitiit'ij 
e  estate  therein  is,  after  tiiol 
ir,  s(dd  at  the  ilistaiiiv  ,'!  j| 
ley  reiiiaiiiiiii;  alter  |iayiiitiiJ 
)t  wUl  lie  treated  iii  tlit : 

the  land  it.^elt',  aiiil,  if  ii:-J 
dl,    the    tenant  fur  lifv  ;ii4 
d  ratably  alter  tlie  valiit , 
leeii  ascertained.     .I.i»<"/i  v.j 

■k,  17  Chy.  17,  11.  4L'l. 

•/'  dl'  .l/ijllJUltlll'  III, 

;ed    all   his   jinipurty  hi  iilil 
luuder  to  hi.<  twn  liaiijii 

|,)wer  of  aiiiiointiiiL'iit.  Hyaj 
;liat  iiart  givinj;  tbtM- lartwl 
\ng  of  their  luii'tinii.s  aidiitT 
mid  "not  have  tlif  imwtr, 
viug  and  cxeepting  tiR'y>y 
,-e  a  chihl  or  cliililrdi :  aiklj 
ir  either  of  the  afiirwaiilmr-f 
lirevidus  to  their  (ilitaiiiiliJ 
es,  then  and  in  suilu«  tkl 
,he  parties  so  ilc|iart:N.'  ifcsi 
.■olve  to  the  ehiia  ur  tliilJrenJ 
mil  be  then  alive  at  sudi  ile-f 
lat  the  daughters  ami  M 

"il  the  death  of  the  tenant  lorl 

liail  a  power  uf  aiJiiuiutwtj 


Ltiniiu'iiiitii"''  i"  t'"^  "^■'-'"^ "f  ^'"•■'''  """•••y'liK' 

1  having   ehddreli.       i'hnilii     v.  .Siiiiiii/ii:i,   5 
[hy,  M-  I 

liwillga*"  '"'"1  to  tfstator'H  heir-athiw  for 
'  \iitli  liewer  to  appoint  the  sjuiie  to  one  tir 
k,  .,,i  hi.i  !t  iiw  ;  '""'  declared  that  the  devisee 
PJjp  , van  not  to  alien  or  niortg.a^e  the  hit; 
rj,||,,,itwas  not  to  III!  iittaclialde  by  liiseredi- 
(^uare.  wliether  this  power  was  a  naked 
I  ,1,  rcateda  trust  in  lavor  of  the  devisee's 
\\leMiiKlirv.  Moffixiiii,  14  Cliy.  WW. 

htistator  gave  one-lifth  of  his  residuary 
\t,,  rc.il  mid  [11 1'sonal,  to  the  heirs  and  assij^ns 
,  iUiiUiinwile,  who  were  both  liviiij,';  Meld, 
,'  \  tnok  no  interest  or   jiower  of  a|)poiiit 

Kit  imt  that  their  ehildreii  living  ut  testator's 

Bill  Hi'ie  entilh  d  absolutely.      Lcrllt  v.  Wooil, 

Fi  hy.  414, 

[u-tatiirdevi.sed  certain  jirnporty  to  his  xon 
'.ii„ltothe  heirs   of  his   boily  lawfully  to  be 

VitMi,  will'  power  to  aiijiointany  one  or  more 
ji heirs  to  take  the  s.inie  :     Held,  that  A. 

U  an  estate  tail,  and  there  was  no  trust  in 
„i„i'  iif  his  chiMren.  T/ir  Tiiixi  uml.  Loan 
i,„l,niiitif('iiiiiiiln\:  I'nixn;  18  Cliy.  11». 

htiatater  hy  liiH  will,  after  making  sundry 

|vi*saiid  heijiiests.  directed  the  residue  of  his 

Utit'ihe  iijiplied  by  his   trustees,  "unto  and 

uses  following":   l""irst.     In  case  my  dear 

iilJKi' survives  me,  ami   my  nephew  S.  M.   at- 

L  the  age  of  twenty-three  years,  then  all  my 

ti'liiarv  estate  is  to  iie  valued  by  my  executors, 

hiiviiled  into  live  ei|nal  shares,  and  one  eipial 

brii.itiihi'paid  to  my  mother,  or  in  case  of  her 

katiiliiliiie  such  division,  then  to  be  paid  over 

(transferred  to  such   person  or  persons  or  in 

yimaiiiHTasshe  may  by  her  last  will  and  tes- 

Itiit'lireut."     J'lic  testator's  mother  survived 

1.  kt  died  hcfore  the  esttite  had  been  divided 

valued  I   -Held,  that  she  took  an  absolute  in- 

ft«tiii  the  proiierty  so  thereby  given  to  her, 

iiilii"t  a  [iiiwer  of  a]i]ioiiitm(!iit  merely;  and 

[at  the  same  passed  under  the  resiiluarv  clause 

liirtHill.    li,<-liii-\.  Mitlir,  ■->.-)  Chy.  ."I'-VS. 

lAttstatiir  duviscl  to  his  wife  all  his  property, 
laiiil  iiersmial.  "as  long  as  she,  my  saiil  wife, 
P„ exist ;  and  at  her  decease  the  said  iniiperty 
llieatlier  sole  disposal  unto  any  one  or  other 
liuytltscendaiits,  so  as  the  saiil  property  and 
Libhallhe  entailed  in  the  family,  from  one 
■iiiralii.n  to  aiiuther  :" — Held,  tli.at  a  devise 
fhti  ill  fee  was  an  excessive  execution  of  the 
fc«(T,  and  therefore  void.  Scaiw  v.  JInrfwirk. 
lli.B.  ,-wO. 

iTliciliinee  of  a  power  of  .appointment  made  a 
imt  referring  to  the  power,  disposing  of 
tilt*  miineys  now  or  .at  my  death  invested  in 
[ortgages  (ir  otherwise."  The  settled  estate 
B  iiive.steil  ill  iiuirtgages,  and  the  donee  had  no 
priiiiirtgages  ;~-Held,  that  the  intention  of 
]e testatrix  to  ivppoint  the  settled  estate  sufti- 
itly  ajiijeiired.    Dmli-a  v.  (Jnihaiii,  Ki  Chy. 

■The  te.st,itiix,  under  a  power  in  her  marriage 
%lemtiit,  appni  ted  to  a  daughter  certain 
JDiieys  "the  interest  thereof  to  be  for  her  sole 
leiluring  her  life,  and  the  principal  to  be  left 
Isllor  any  of  her  children  she  may  have  at  her 
hth.'  By  the  settlement  the  power  of  ap- 
intment  was  only  among  children,  grandchild- 


ren not  being  objectH  of  the  Bottlemelit  :  Meld, 
notwithstanding,  that  the  appointment  was  not 
absolute  ill  favour  of  the  appointee  ;  that  she 
took  only  the  interest  of  the  fund  during  hei' 
life,  and  that  tin:  principal  went  to  the  residuary 
aiipointee.     .V.  ('.,  "JO  Chy.  'IM, 


19.   CutiilU'iojiH  mid  LiiiiUdliiiiii*. , 
(a)  ('iinilUiiiiin  ill  Ilislrnliif  n/'Aliiiiiitinii, 
(J.  devised  property  to  his  three  sons.  M. 


H. 


anil<i.,  in  fee  simple  and  in  joint  ti'ii.iiiey,  adil- 
ing  that  they  "shall  not  be  at  liberty  to  sell  any 
part  of  m,v  homestead  farm  herein  willed,  except 
to  eaidi  other,  ami  so  dese'end  to  their  hi'irs  to 
the  third  generation  :"  llidd.  that  the  eiuiditioii 
in  restraint  of  aliination  was  void.  (InUhnji  r  v. 
FiirliiHjir  it  iix.,  (i  C.  I'.  ,")l'.', 

A  testator  who  died  in  1.H.-I4,  devised  land  to 
his  tw  "  sons  in  fee,  "  but  not  to  be  assigned  to 
any  jiersoii,  except  a  son  of   his   for  the  term  of 

,  twenty  years  from  the  day  of  his  d<  ci'ase  :  "• — 
Held,  that  the  condition  was  not  void,  as  in 
general    restraint  of  alienation  ;    and    that  the 

I  plaintiir,  who  claimed,  in  ejeetineiit.  under  a 
title  derived  from  the  sons,  in  violation  <if  this 
condition,  could  only  recover  such  portion  of  the 
land   lis  they  were  entitled   to  as  heirs  of  their 

;  father.      J'l  nin/iiiiiii  v.  Mi(l  raiinii  1 1  ill.,   IS  C.  I'. 

I  i:v.'. 

!      A  testator,  after  devising  all  his  real  estate  to 
his  daughter,  and  in  the  event  of  her  death  with- 
out issue  to  trustees  for  his  sister's  (hildreii.  pro- 
.  eeeded  :  "Sixthly--!  will  and  beipieatli  to   Mrs. 
M.,  in  consideration  of  her  long  si'iv  ices  to  my 
I  late  brother  .M.  and  myself,  as  follows,  viz..  t'2ll 
i  jier  annum  during  her  life,  to  be  a  charge,  uj.oii 
I  the  \'anKverv  or  Ma<;kenzie  tract  hereiiibelore 
mentioned  ;  '_'.  'I'lie  whole  of  my  household  fur 
niture,  bedding,  linen,  and  kit(dien  utensils  ;  \\. 
Iiiiringthe  miiioiity  of  my   iiforisaid   daughter 
i  the  use  of  my  present  dwelling-house  and  grounds 
1  contiguous,  etc.      Hut  as  these  sevcr.il  beiiuests 
arc  intended  for  her  aliment  and  sii]i]i(irt  and  not 
I  attachable  by  her  creditors,  I  declare  that  should 
I  an.y  creditor  succeed  in  attaching  any  or  all  of 
i  them,  that  they  shall  immediately  revert  to  the 
general  fund  of  my  estate  to  be  a)ipid]iriated  to 
!  the  use  of    my    said    daughter:"     Held,    that 
;  the  reversion  over  of  the  chattels  was  invalid, 
and  that  the  devisee  under  the  will  was  entitled. 
linrkir  v.  VAnv'.s',  12  C.  1',  .S44. 

See  Bi'rqin  v.    Skh'V.i  of  Si.  .Josi  i>h,   -'1  (}.  B. 
i  -204,  p.  4079. 


(b)  Oiler  C'(im'«. 

Testator  devi.sed  lands  to  his  brother's  two 
eldest  sons  "  in  case  of  their  coming  to  < 'anada 
and  claiming  the  same;" — Hehl,  by  Itidiinson, 
C.  .1.,  anil  Hums,  .T,,  that,  though  the  devisees 
took  as  joint  tenants,  yet  that  either  of  them  by 
coming  to  Canada  could  entitle  himself  to  his 
moiety.  Draper,  .).,  diss.,  who  held  that  the 
condition  in  the  will  was  entire,  and  while  un- 
performed in  .any  part  no  estate  could  pass.  Doi 
I  d.  McOillU  it  (tl.  V.  McOilln-oijit  iil.,  9  Q.  B.  9. 

Testator,  by  his  will,  in  1S42,  devised  the 
land  in  question,  lot  .S7,  to  his  son  J.,  and  to  the 
plaintiff,  Alexander,  another  son,  lot  .S"2,  but 
directed  that  if  J.  should  prefer  lot  32  he  should 
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¥^i  ■;  .f! 


yidiiijiCHt  111 


Of    liM 
fainilv 


iiitli 


tluT  S. 
Ill 
t<p   til 


taU<!  it,  niid   till'  iiliiiiitifT  mIkiiiM  tlini  lm\f  lot  |  iMHiU',   wiictlicr  iiiiiU 

.'t7.     lU  II  I'liclii'il  III'  ilt'i'liti'i'il  liii«  will  to  Ih-,  that  '  tlii'n-  hIuhiIiI   Ik-  im 

if  IiIn  Him  Alhiii  nIidiiIiI   imt  tiiki>  Imly  unliTH  iih  '  nIiihiIiI    iiiairy  aKniii 

III'  iiitcinlril,  tlii'ii  III'   nIioiiIiI   liavc  l>it  'M  ami  >l. 

lot  ;f.',  aiKJ  till'  lilaiiititr  tlir  wi'st  li.ill  nt  lot  :tl  ; 

anil  111'  aililril,  "  tlir  oiii'  lirotliiT  may  i'liaiif{i'  or 

Mi'll  til  till'  otliiT  with  I'oiiMi'iit  ot   till'  major  part 

of  till' rxi'i'iltoiN,  Imt  not  out  of  till' family  ;   Imt 

hIiimiIiI  Allan  not  iliviili'  or  ^ivc  ovi'r  in  full  nii 

t'i|tia!   iioition   of   tlir   Iioiihi-   in   .St.   I'aiil  Htici't, 

Moiitlial,     as     Mas    IiIn    liiotliii'M    inti'litioii,    an 

a|)|ii'arM  liy  ln'r   hint   will,  in   w  liiili  I'awi'  I   onlrr 

anil  ileviMi',  that  my  xaiil  hoii   Allan  Hliall  only 

rri.'1'ivi:  of  my  |iioinrtv  what   has  liii'ii  willi'il  to 

him  in  my  last  will,  tlim  tliin  rmliril   to  lu'  null 

ami  voiil."     Till' will  of  Mrs,  Mai'iioni'll  ri'fi'rricl 


or  fi'iiialf  ;" 
Immiic,  or  I,, 
I   nivi!  ami 
K..  .ti'.,  all  til,. 


-  Ill  ; 

'■•»"<•  liiy  . 

''"'Ill''  "'>■ 

jiyrty,  tml.ji'i't  to  my  witV'Milow ,".,',' i,",,"'*'' l"" 

""    'i«'>it  of   klli'iii 

III  rawi'  lit  till'  ,1,.,'itii 


11  i,t 


'  '11  i,Vf 

whilst  a  willow,  ami  without  .■iiiyi^Nii,.','"^  ,*'''■' 

t4t« 


wiiil,  (  also  nivi'  ami  l.<'i|iiiatli  all  my  ^   <    , 

to  my   y i>,'i'st  hrothi'r  S,    K,.  iifur,.,,;,! 

failiii),'  him  to  my  lu'xt  of  kin  as',ii,„v,.  '■  '','"' 
was  liorii  till'  ilav  afti'r  tlii'  will  I,,,,,.  ,|',,   „",' 

I..1..       lu-.-.    .    1      i:      1       _      ..  ..    .        ''"'.  ''J,r 


Inly,    IH.V),)  ami  ilii'il  on  tin 
IH.V).      A.,   thi'  tiMtati.r,  ilini   '. 
IS"),"),   anil    his  wiilow   ,'tOtli  of 


-11      ■       ■*l 

•  '■''  '"  A  lit',,.,, 
^1  1    ■  .,        •  'laiiiiiiiv,   hv 

tlu'i'r  lii'iiij,'  no  other  issiii',  ami  ii,,t  li.uin., ,    ' 
to  was  niaili'  in  rpiirr  Caiiaila,  in  IS'.'IS,  uinl  ili'-    rii'il  ayaiii  ;     Ik'iil,  that  thr  son  timk  tin" 
visi'il    tliii    lioiisi'   mi'iitioni'il   to   lirr  son    Allan,    which  on  the  son's  ili'ath  vistnl  in  th,.  ui'i 

1  shari' to  his  sisti'is    the  tistator,   uml    thu   limitation  mcr  tn's* 
wan  ilufuatt'il.    Kiiii/ V.  JJuiiijIii  iii/iiiil,   \\ 


which  on  the  son's  ilcatli  vistnl  in  n,,,  „|,i   ! 

s. 
!(' 

ilfvisi'  was  to  one  < '. 


j4HI. 
'I'll 


"  with  |iowi'i'  to  ^rivi'  an  ciiiial  shari'  to 
Helen,  ( '.itliariiii',  ami  llariiit,  ami  to  his 
liriithcr  .loliii."  After  the  testator's  ileatli  .1. 
elceteil  to  taki,'  lot  ,'(•_'.  Allan  never  took  holy 
iirilers,  Imt  he  hail  not  iliviileil  the  iiroiierty  in 
St.  Tanl  street,  Imt  mi  the  eontrary  liail  truateil 
it  as  his  own.  ami  having;  niortgani'il  it  lii.s  in- 
terest was  .Molil  iimler  a  juilgineiit  to  the  mort- 
gaj;ees,  who  suliseniieiitly  jiroeiiieil  a  release 
fnmi  the  lirothers  ami  sisters  nanieil  in  Mrs. 
Maeiloni'll'M  w  ill,  of  their  interest,  aiul  ulitaineil 
a  jiiil;;nient  of  ilistrilmtion  in  Lower  Canada, 
It  w;is  iiroveil  liy  twn  aihoeates  from  Montreal,  ,  ,  ,  ,  ,  ■.  ., 
thatl.v   the   law  of   Lower  Canaila  the   will  „f  !  «''""l'l 'J','"','^  ^'','-' ""''.".'".  ."f,^''V''^""'"-' 


•  «i"'.|''et  ti,  ;i  ,„ 
tioii  that  he  slnmlil  within  two  yeai,  tiik,.  .i  I 
iianii'  ami  arms  of  testator,  in  'lefaiilt  nf  «||i,i  | 
or  in  ease  of  his  ileatli  hetore  test,itM|'  tli.  l 
was  a  ili'vise  over  to  one  l»..  tlinaiyli  viImu  ,?| 
lilaintilV  elainieil.  The  eviileine  of  f;,,  j,  i,,.  '| 
HiU-y  to  shew  the  ell'eet  of  this  ilevi^.  in.t  |^!jtj 
elear,  a  new  trial  was  i,'raiitii|,  with  injt,  ij 
aliiile  the  event,  on  eoinlitioii  that  h.ith  |artwl 


of    I'liiier   ( 'anaila  as  re- 
tlielaml  in  iiiiestiim  ;  Imt, 


Mrs.  Slaeiloiull  vested  an  eiiiial  interest  in  the 
Iniiil  ill  .Mian  ami  his  In  others  ami  sisters 
named  :  Held,  that  the  eomlitioii  in  the  eoilicil 
res]iei'tiiiL,'  tile  iirojierty  in  Montreal  must  he 
UovcM'ned  Ity  the  law  of  I'liiier  ( 
ganled  its  rlleet  ii|inii 
—  Held,  al.so,  that  whether  the  land  did  or  did  not 
vest  ill  the  lirothers  and  sisters  liy  the  terms  of  the 
eiidieil  was  immatenal.  lor  Allan's  eoiiduet  was 
nevertheless  a  violation  of  the  eomlitioii  within 
the  nieaiiin;^  of  the  testator,  and  he  therefore 
did  not  lake  lot  H7.  hilt  the  oriijiiial  devise  to 
the  iilaintirt'  took  etl'eet.  Unriis.  .1.,  diss.,  and 
lioldiii;,' :  1  That  if  the  will  of  Mrs.  Maedoiiell 
could  lie  liilil  to  vest  all  ci|n.'il  I'state  in  the  cliil- 
ilreii  in  the  iirojierty  in  Lower  Canada,  the 
failure  of  Allan  to  inake  a  division  would  not 
defeat  the  devise  to  Allan  of  this  land,  for  it 
was  made  hy  the  law,  Imt  that  her  will  must  he 
governed  hy  the  law  of  I 'pjier  Canada,  wliieU 
would  not  give  it  that  ell'eet.  '2.  That  the  c  m- 
dition  in  the  codii'ii   must  lie  rejected  as  inseii- 

sihle  and  iiu sistent  with  the  w  ill,  ami  that  the 

defendant,  who  claiined  under  Allan,  was  en- 
titled til  suececd.  MrDoiittl  v.  Mitrdoiiald,  HI 
«,».  B.  180.     Hut. 

On  ajipeal  this  judgment  was  reversed,  and 
it  was — Held,  that  the  event  ui»)n  which  the 
estate  was  to  heconie  divested  from  Allan  anil 
to  devolve  upon  the  plaintitl'  hail  not  lia])peneil  ; 
or,  in  other  words,  that  the  condition  upon 
which  Allan  held  the  estate  bad  not  been 
broken.  Ksteii,  \.  C,  diss.  Mitcdoiiald  v. 
Macdouf'U,  1  ]■].  k  A.  ;U1. 

A.,  being  seised  in  fee,  devised  as  follows  : 
"I  give  and  beijueath  to  my  wife  (naming  her) 
all  that  piece  of  land  (in  dispute)  as  long  as  she 
may  remain  a  widow,  unless  it  should  please  God 
in  his  mercy  within  the  next  three  months  to 
give  mo  issue  by  my  wife,  now  pregnant,  in 
which  case  I  beijueath  the  above  to  my  said 


lUiiLhidiln;  "21  (,».  \\.  |()s. 

A  testator,  seised  in  fee  of  land,  ili'vi.-nl ,[  [,,, 
his  son  on  eomlitioii  that  he  suppurteiltlu  iilanj.f 
j  tiff  during  her  life,  and  that  she  sIk.uM  K' mJ 
j  tress  and  have  control  in  the  d Welling;. ||„|,,,,, 
the  laiiil  ;--lleld,  that  the  siinto,,k  tli"  liiiil,,^. 
ditioneil  for  the  niaiiiteiianee  of  the  iijaiiujii,],,,.] 
iiig  her  life,  but  that  no  title  was i(iiitVii(.|ii.„||' 
her  under  which  she  could  liriii;;  ejittiiunt ' 
ciiiitrol  intended  being  merely  tlifiiiiim>tKi]| 
agcinent,  not  the  owiiership  of  tJieliini.H'    (,',.. 
\  V.  MrLiillKlli,   l(»  C.  ]'.  :<!),•). 

A  testator  devised  land  to  his  ejilfst  s.,ii.  .1 
i  for  life,  and  after  his  decease  w•itlMlllti^s^^^,lJ3■ 
I  grandson,  the  jilaintitl',  in  fee.  liy  ;i  cim;,;!!,/ 
declared  that  if  .1.  slumld  "  after  tlinr  iii.,i.iiJ 
after  my  decease  "  deposit  in  the  Ii;iimU  ni  m| 
person  to  be  cliii.sen  by  jilaiiititt's  imiints  fluj 
to  be  imested  for  plaiiitill's  heinlit.  tlidi  thJ 
lanilKliimld  goto.l.  in  fee  ,  -  Held,  tli;itnm.tit| 
of  the  i'KMt  within  a  reasoiiidile  tiiiii'  aftirtliMl 
miiiitlis  from  testator's  decease  w.is 
and  that  "  after  "  should  not  be  rc.iil  ii,s  uitniii] 
(^uaM'e,  whether  under  the  emlieil  the  iiareEal 
could  have  directed  paynieiitof  the  t'l(Klt"tlitij-r 
selves.  Jli/Uoid  v.  Throfhinm-iijii,  lY  (i/.,'J!ii.i.B 
TiOO. 

A  testator  devised  1(X)  acres  to  liis  S"ii  K, itl 
which  he  was  to  jiay  the  exueiitiiiii,  hy iiiitill 
ments,  a  sum  which  was  to  he  iiivestiil  f'lrtl 
benefit   of    another  son,   T.,   mi  his  attaimi 
twenty-one.     The  testator  furtlR'nlnliiitltia 
sliould  H.,  "neglect  or  refuse  to  iaytlii.i 
mentioned  sums  in  the  manner  spuuilinl.  tlwij 
should  be  in  the  power  of  the  cxi'i'iitnh!"!*, 
pose  of  lifty  acres  of  the  said  land  fur  tliii<i»*i 
of  T.,  or  to  give  him  T.,  a  deed  fur  lifty  iinsf 
said  lot  ;  which  fifty  acres  shall  he  sucli 
of  the  said  lot  as  the  executors  shall  ste  ill 
The  legacy  was  not  paid,  and  the  o.xi'oiit'ua 
veyed  tifty  acres  to  T'.  :— Held,  iiutwitli.<Mttli 


412*  I 

0  or  foninlf  ; "  •>.  "  i,, 
>  iHHin',  (ir  III  liiMc  „iy  ,11^ . 
I.    I   v'ivi.'  aiitl  .IrviM.'t,,    '.' 
.  K..  .tc,  nil  tlif  iil-.v,.  ,,„; 
ly  wiff'H  ,l,,w,.r,  i„|,|  1,,,',^, 
"'■    "''^t  nf   km   ill  my  ,^^.|  I 

IIHC   (it    the    dwitll   of  liiy^.fj 

il  witlidiit  ;iiiy  iiNii,.  i„  j(,,f, 

1  lpi'i|iiciitli  nil  my  riiil  otit,.  I 
i-dtlifi-  S.    K.,  ;ifun.,iu.|,  „i|,'i 
ll'Xt  111  kill  li»  liinivc,       \  ,iu  I 
ftlT  till'  will    linrc  i|;it|.^  ,.j;|j,| 
licil    nil    tllr    '.'."itli   i,f  (l,t,,l^.,  I 

itiitor,   ilii'il   '.':inl  (i|  Aiii;ii.i'j 
Iciw    ItOtli   nf  .Inniiiiry,  IVii; 
■r  iHMiu',  mill  lint  li:iMii:iuiij,'.| 
tliiit.  tile  Mill  tdiik  till'  iit4e,| 
lU'lltll  Vcstcil  ill  till'  \Mi|i,^ 
till!   liiiiitiitioii  iivcr  toS,  I 
1/  V.  J)(iiiiilii  rtiiihil.,  II I 

to  nlio  (  '.,  slllijiTt  til  a  (1111,11.1 

il  witliiii  t\Mi  yt'.ii!!  tiikc  tlul 
tiiNtiitiii',  ill  (U't'iiiilt  (if  *liiili  I 

(Icivtll    lictdl'c    tl'stlllMi',  t||.,f.| 
til  (IIIU    I).,    tlli'dllull    ullHlll  ] 

'I'liu  fvidcllt'c  (if  fihts  liiitt-j 

'tVi'ft  (if  this  iIuvIm'  iiiit  luiiiji 

I  was    yniiitiil,  with  (.'usti  !,J 

II  cdiiilitidii  that  liiitli  i.iirtirtl 
suisiii  (if  tlu!  tcstatnr.    >v'- 
•,  !21  Q.  H.  nts. 

(•(1  ill  f('(\  (if  liuiil,  ih'vi.M'.l  It  till 
(HI  that  hu  sii|i|idrti'iltliq,liin-[ 
L',  iiiiil  that  she  .sliniilil  U-  iiuj-l 
iitrol  ill  till'  (l\M'lliii;.'-li"ibt  (inl 

tliiit  till,'  Miiii  tdiik  thi'luiiKinJ 

laiiitiMiaiici!  nf  t!ic|ilaiiitiil.lar.r 
,liat  no  titk' wasi'niifinnliijiiii" 

she  L'liulil  liriii;,'  fintimiit,  • 
lining  liKTcly  tlH'il(iiiii.'.>ticiii 

oWlRTshiii  nf  thf  lidiisi'.   'iViiM 

('.  r.  Hit.-). 

isi'd  laud  to  his  clilfst  snii,.! 
his  du'/casi'  witlinut  issue tnl 
iiititr,   ill  flit-',     liy  :ie»ilicillii 
,1.  slimild  "aftfi'  tliivo  iiiiiii 
'  (k'l>(>sit  ill  the  liamls  I'i  an 
'11  liy  iilaiiititl's  iiarciits  t'KK 

r  plaiiitiiV's  ln'inlit.  tliciilli 
A.  iiift'u  ,--'  llflil,  tliiit jnynia 
in  a  rcasniinlilc  tiiiu' iifttrtkre 
itator's  di'Ot'asi.'  was  siiliintntj 

slioulil  lint  111'  road  as  wit'niil 
under  the  I'ddii'il  tlie 
^aiiayiiieutofthetKWtMliti 
V.  Tlivorbiliirtw',it(il.,»ii 

isod  100  acres  to  his  s.inl!.,i«| 

jiay  the  exci'iitdrii.  liyit^l 
ueh  was  to  he  iiivtsteil  l"rtl 
her  Sim,  'I'.,  on  liis  atUii 
10  testator  further  dediimltl 
leet  or  refuse  to  I'ay  tlita' 
in  tlie  niauuur  sptciliiil. 

power  of  the  fxi'cutiirs  toil 
8iif  thesaidhui(lf(irtlit'Wtf 
him  T.,  a  deed  for  fifty  I 

fifty  acres  shall  ho  smli  1 
as  tiie  executors  shall  af  1 
not  paid.  audthooxmit"i!c. 

to  1'.  :-Held,  uutwitlistasl 
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Ifiiilt  ill  iiayiueiit,   lliat  ii|ioii  It.  (layiiiu  |      A    tentntor    (li'viscd    liin    projinrty    in     trnxt, 
'"        ('lilt  d»''  till'  vrincilial  and  interest  on  foot    ainoiiKHt  nthcr  things,  to  pay  his  smi  an  annuity 
''"'i!'."l""iii'V  lie  **■""  "'"ti''''''  *"  ■*  '■"'  ('(invnyancc  !  of  t'UMt,  iiiid  incaHc  of  his  mariyiiig  with  f 
■  h'tiftv  i'crt's.    ('(irnDiiy.  ''((/'.lo/*,  (1  Chy.  ."MM.  I  proliatioii 
"'""      '  .     ..  1  •  II  ,  I  ci'rtain  Hiiccilii'd  iifdiicrtv.  or  to  convcv 

(li'Vised  nil  Ins  real  and   pcmonal  |  ,,.„  »i...  J „..».. '..^....f  .i...   ..  ;i-.,  .i,,,.,;. 

for  life  ;  and  iiiion  her  d 


,\  tciitAt'ir  I 


then  they  were  to  hold 

thn  saiiio 

for  the  Ncparati!  use  of  the   wife  (luring  Inr  life, 


,„„,t.illiH  wife  for  me  :  aiKl  updll  Her  (leneaHc  j  ^„,,j,^^,j_  j,.'^,,^.  ,,.,,^f,„,^  tllollgllt  licst.  to  the  pay- 
'  ,,,|..,tatet.i  his  (Imghtertiir  111..,  ivniainier  [,,,,, „t  „,■  ^„,,,,  ,^„„„i^^,  f„  t,,„  hoii,  and  after  tin, 


h.T 


I,,  ,„ii  111  fee;  "itl>  lil'erty  to  the  daughter 
linshaild  to  oeeiljiy  the  huid,  )irovid('d 
„  ,  .,„  I  hi<  «idoW  with  a  nilllfoltalile 
"',l,rt''i'ii''i  iiiaiiileiiaiiee  (lilt  of  the  siiiie  during 
r''l'fi''  and  if  ''"'V  did  not  do  so  to  Imr  satis- 
,  ;  '  'til,,  exeelltol's  slinllld  have  JioWer  to  sell 
I,,,;,  the  land  :  H(M,  that  the  duty  of  sup 
l-'i'  till'  widnw  with  iiiaiiitenanen  wiiH  eoii- 
VZi,''\  "I""'  ""'  l''"'*^"'''''  "ceupying  the  land  ; 
'  ilixdi'dlt'ct'''!  ''.V  tl'e  exeentoiM  ill  default  of 

""■ir  mllipl.vi"!-'  *'"'   ^'i''""'  "'''^''    **""'''  xni'Vl't. 
iliiiiiL'li  niit  oci'iil'.vini.'  the   land,  was  declared 

Where  i»  devise  is  made  upon  several  "ondi- 
tir.n<  mil'  (if  "I'i''''    '''   ^"''''  "."'  "*''*'''"  though 
liv  itnelf.  heiiig  coupled  with  the  void  one, 
,N„  he  rejected.      Hi   ll<tl"''irk;  it  (.'hy.  4'27. 


if  till'  wife  then  to  the  use  of  th 
niirriagi!  or  their  issue,    with 


death 

of  the 

"  that  the  trusts  in  favour  of  .sinli  w  if 

dreii  shall  not  arise,  nor  shill  the  appi 

my  said  tnisti^es  of  sik  1 

or   iirovalile   unless   my 


'  ehildrell 
I  prnvisd 
and  eliil- 

dlltinll   of 

nijiri'iage  he  presumed 
said   trustees   shall   l>y 


DJJIlt 


I  lUvised  lands  to  his  w  idow,  "  provided  she 
|ilii(«  ii'it  niiirry  or  iiiisliehave,"  and  to  his  Hon 
llftirtii*  wife's  death  :  Held,  that  the  widow's 
lestat'  «a8  not  ahsidutcly  deteniiined  hy  her 
imiii  marrying  ;  the  jiarty  next  entitled  not  hav- 
ij,: ,  laiiued  the  estate.     Li'frli  v.  L'lr/i,  1 1  t'liy. 

Is::'. 

\.  testator  devised  land  tn  his  two  sons,  their 

lieirs  di' assigns,  or  the  sin  vivor  of  them,   when 

Wv  attained   twenty-live,    to   hold    the    same 

Jiari' and  share  alike  forever,  and  directed  that 

iKtiiitwd  sniis  slinllld  die  without  issue  Itefore 

icy  iiiliei-ited  the  iii'nperty  devised,  their  share 

ltd  tlie  survivors  of  the  testator's  ehildreii 

lit  that  time.     <  hie  of  the  sons  died  under 

itvtive,  withniit  issue  :— lleld,  that  the  anr- 

riviiii'  sciii,  who  attained  twiMity-tive,  took   the 

ihnli' lirdperty.     //'  /■'  <  'linrlrx  McIiiIomIi,  J ,T  Chy. 

IDU. 

.\  testator  devised  all  his  real  estate  to  his 

laughters  and  a  granddaughter    "  during 

leirlivus  (If  the  lives  of  any  one   of  them,   for 

Itir  suinidrt :  and  incase  of  the  iiiarriag'i!  of  any 

itiiiiii  then  to  those  ahove-iianied  remaining  un- 

larriiil,"  mid  after  their  decease  the  property 

(tiik' sdld  for  the  lieiielit  of  nil  liia  grand- 

fciMnii.    .\t  the  time  of  his  death  all  were  liv- 

^  ami  unmarried  ;  sulise(|uently    one    of   the 

lllighters  married,    hut    liecame  a  widow,   the 

Jicr  (luij.'liter  died  uuniarried  and  intestate,  and 

ELTiuiililaughter  afterwards  married  (in  18(i4); 

-Hilil,  1.  That  till!  estate  which  became  vested 

ftltr  till-  will  in  the  grainhlaugliter,  was  not  de- 

isililenpimtlie  iiiarriage  ;  2.  That  the  sale  and 

iliiitiim  (if  the  estate  was  not  to  take  jilace 

itil  after  the  death  of  the  granddaughter  ;  .and 

iTIiat  the  grandchildren,   the  devisees   over, 

p  vested  interests,  .and  that  all  grandchildren 

1  liotiiro  the  jieridd  of  distrilmtiou  were  en- 

l  ami  took  per  capita  and  not  per  stirpes. 

\l!il\:CI,un-li,  15  Chy-  "IIH.     But, 

rehearing  it  was  -Held  :  Spragge,  V.  C, 

i,  that  on  tlie  marriage  of  the  grand-daugh- 

the  projierty  was  to  be  sold  and  distribu- 

I  among  the  grandchildren.    .S'.    C,   1(5  Chy. 


deed  ih^elare  the  said  trusts  in  favour. d' such  wilt) 
and  children.  '  The  s.m  inariied,  Im';  no  declara- 
tion of  trust  ill  accnr  lance  with  this  jiinviso  wa.s 
made  :  lf(  Id,  that  a  dei'lar.itioii  by  deed  wa.H 
necessary  to  give  the  wife  or  children  a  loi  us 
standi  in  court,  and  that  evidence  of  ('(induct  on 
the  part  of  the  trustees  tending  to  shew  their 
approbation  of  the  marriage  was  iiisullicient. 
Fon'irv.  I'liltiiwiii,  l,"»('hy.  -I'-'ii. 

A  testator  aitpointed  his  wife  executrix,  and 
gavi^  her  certain  legacies,  iirovi'leil  she  remained 
single,  uiid  ill  the  ev"iit  of  her  niaiiying  again 
made  other  dispositio.i  of  his  estate,  and  ap- 
pointed aiiiitlier  person  his  fxeeiitnr.  ,\u  iis- 
signment  of  a  inoitgajje  made  by  Imr  and  her 
husband  after  her  second  inarriat,'e  wjis  held  to 
pass  no  interest,  ('uiirnii  v.  ('lni'L-^nii,  H  Chy. 
Chamli.  ;{l!!S. -Taylor,  Itifint. 

.'V  beipiest  was  iiiaihf  to   th,!    son  of  testatrix, 

jiayable  on   his   attaining  ■_'!,  ]irovide(l   he  con- 

I  tinned   a  steady  boy  .iiid   remained    i'l   some  re- 

I  siiectable  family  until  that  tiiin     w  itii  a  be(|Uest 

I  over  if  lie  did   not  do  so.      W'l.jiniit  any  reason 

being  assigni'd  tlnii'cfor,  the  h  uatee  ei'listed  and 

served   as  a  private  soldier   in   the  army  of  the 

United    .States,    against    the    then     ( 'on federate 

States:     Held,  that  the  son    had  not  performiMl 

the  condition,  and  was  not  entitled  to  the  legacy. 

I'lir  v.   I.cjlirlil,  K)  rliy.  40.S. 

A  testator,  amoiigst  otluis,  iiiii'l.'  the  I'ldlow- 
ing  be(|uest,  in  favour  of  lii.s  lioiiseUeeper.  ".And 
further,  for  her,  the  said  II.  I',  to  lia\e  her  own 
free  will  to  stay  (111  the  pieiiiisis  I  imw  at  this 
time  enjoy  and  jiossess,  and  for  her  to  have  a 
ipiiet  home  and  niaintenance  as  long  as  she  may 
think  good  to  hold  to  the  said  pri\  ileue  :"  - 
Hehl,  tliat  11.  P.  had  not  forfeited  her  right  to 
the  provision  liy  merely  ceasing  for  ii  time  to 
avail  herself  of  her  intended  benefit.  J/<<i)  v. 
/Ml,  10  Chy.  41'-'. 

'I'estator  devised  Ins  farm  to  C.,  and  iliiccted 
tli.at  if  (i.  should  die  without  heirs  the  land 
should  be  sidd  ai"!  ji  legacy  jiaid  ;  and  if  the 
testator's  widow  should  die  or  marry  before  ( !. 
should  have  paid  !?2,00(),  the  b.ilance  .^^liould  be 
e()ually  divided  amongst  the  testator's  heirs.  In 
asubserpient  part  of  the  will  the  testator  directed 
that  (!.  shouhl  pay  i?-_',.')(K):  Held,  that  the 
estate  intended  for  (I.  was  the  fee  simple,  with 
an  executory  devise  over  in  case  he  should  die 
without  issue  living  at  his  death,  liuli  tiutii  v. 
Uatemuii,  17  Chy.  'I'll. 

Held,  that  the  words  "heirs"  in.  the  be- 
quest of  the  balance  did  not  include  the  widow  ; 
and  the  same  construction  was  put  upon  tlio 
word  "heirs"  in  a  residuary  clause  eontaincil  in 
the  subsequent  part  of  the  wfll.     Jh. 
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A  testator  directed  that  one  of  his  sons,  W. 
I?.  »lioidd  be  educated  for  a  learned  profession, 
medicine,  hiw,  or  the  chnrch,  over  and  above  a 
cliihl's  sliare,  and  if  brought  uj)  to  a  trade  he 
was  to  receive  £250  over  and  above  a  ehihl's 
share.  W.  H.  did  not  receive  a  iirofessional 
edncatio'.i,  but  entered  into  the  employment  of  a 
liank  as  a  clerk  ; — Jfeld,  that  he  was  entitled  to 
receive  f2.")0  o\er  and  a))ove  a  child's  share. 
Traver.1  v.  GitHiii,  20  Chy.  107. 

A  fatlier  devised  to  trustees  for  the  benefit  of 
liis  daughter,  an  only  child,  real  estate  on  her 
attaining  21  yeart-  or  marrying,  and  until  that 
period  he  directed  that  she  should  reside  with 
and  be  brought  up  under  tlie  care  of  his  mother, 
or  ill  tlie  event  of  the  death  of  liis  mother,  then 
that  she  should  in  like  manner  reside  with  his 
sister  ;  and  in  the  event  of  the  death  of  his  sis- 
ter before  the  jieriod  named,  he  tlirected  tlie 
trustees  of  his  will  t"  jiLiec  his  daughter  in  some 
resjiectable  family  otlier  than  that  of  the  child's 
mother,  and  in  case  tliu  daughter  failed  to  com- 
ply with  tlicse  eoiiditions.  he  devised  the  estate 
to  other  parties.  On  a  iiill  tiled  to  obtain  the 
construction  of  the  will,  the  court  was  of  opinion 
that  although  the  jjiovisions  seemed  harsh  and 
cruel, 'the  father  had  the  ])ower  in  disposing  of 
his  pnjiierty  to  dog  it  with  tlie  condition  he  had  ; 
that  a  court  of  eipiity  could  afiord  no  relief  ;  and 
that  the  estate  devised  to  the  daughter  unless 
the  conditions  were  complied  with  would  be  for- 
feited.    JJitris  v.  JfrCdjJ'ii !/,  21  Chy.  'm4. 

The  testatwr  devised  his  land  to  his  son,  an 
only  child,  for  ever,  the  testator's  wife  to  have 
it  as  long  as  slie  lived  or  remained  his  widow, 
•and  tlitn  proceeded  :  "And  if  my  son  die  and 
she  niarry,  all  to  come  to  my  brothers  and  sis- 
ters e(iual  share  alike."  1'lie  widow  married 
d'lriiig  the  lifetime  of  the  son,  who  sulisecpiently, 
without  ever  having  married,  died  intestate  : — 
Held,  that  the  estate  given  to  the  sou  was  not 
taken  from  him  by  her  marriage,  and  that  the 
widow  took  the  jiropertv  as  heir  of  the  son. 
Siiill  V.  JJtirii,  2:J  Chy.  132. 

Land  was  devised  to  the  <levisee  after  the 
dft  th  of  lii^r  mother,  the  testator  having  direct- 
ed in  the  event  of  the  devisee  not  coining  to  live 
thereon  that  it  s^hould  be  rented,  and  the  rent 
jiaid  to  the  devisee,  the  land  to  come  to  her 
heirs  afterwards  .Held,  that  these  words  did 
not  o]ierate  to  make  the  devise  eontingent,  or  to 
intertere  with  her  estate  in  fee  ;  and  that  under 
any  circumstances  the  language  was  too  indefi- 
nite, if  the  clause  was  not  invalid,  to  create  a 
forfeiture.     J/antiltuii  v.  J/cKclltti;  2()  Chy.  110. 

See  J)(i('  d.  Jiirrin  v.  Cnwiiibiii,  4  Q.  B.  .390,  p 
40110  ;  Doe  d.  Mrliililir  v.  Jfr/iili/ir  <'l  ill.,  7  Q.  B" 
l.")(i,  [(.  4081  ;  Liiiiiliiw  Muliniiii,  1 1  C.  1'.  14.3, p- 
4088;  DiiiUon  v.  DinUini,  18  Chy.  41,)).  4122' 
Ferijuxuu  v.  Fcii/nsuii,  1  App.  4j2,  p.  4084. 


20.  'Eli'C'inii. 
(a)  Giniriillij. 

Where  a  testator  had  bound  himself  by  bond 
to  pay  to  his  mother  ,ill2  10s.  annually,  and 
ilevised  part  of  his  lands  to  his  brothers  on 
condition  that  they  shouhl  pay  to  his  mother 
£\'l  10s.  per  annum,  and  pay  all  his  just  debts, 
and  made  them  his  executors ; — Hehl,  that  at 
law  the  ! '^Jacy  could  uut  be  cuusidered  as  a 
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satisfaction  of  the  annuity  on  the 
the  mother  was  entitled  t(j  both 
d  al.,  5  0.  S.  744. 

A  testator  directed  his  son  to  wmk  lii«( 
worth  ioOor  tlOOayear,  an,l  pay  „„c,l'S 
the  produce  to  his  widow.      Ihe  w  i,|„u  aiul 
and  an  intirni  daughter,  live.l  td-itliur  i,„''tl"' 
place  until  the  death  of  the  sdu.  all  ixctiv 
their  support  from  the  farm,  tiie  \\\,\u\i  i,,,,!"'^ 
of  the  time  doing  work  ecpiivaleiit  tn  tlaMi,,  |i'l! 
she  received,  but  making  nodt-iiiaucl  loihtri.'i! 
third  of  the  produce,  and  there  buiiig  ik,  ;,,.!* 
meiit  between  tlieiii  on  the  sulijcct.    A  1 1^11! 
the  widow  against  her  son's  ri]MLseiitiitiv[.j  ,'' 
an  account  of  her  share  of  the  iiiuihiui-  was  ,1'"' 
missed,  with  costs,    (•'iliiiuir  v.  diliinj,;-  uVl'''" 
57.  '        '■■ 

A  testator  devised  his  larni  U>  agniiidsoii  \\\\ 

directed  the  same  to  liu  rented  dining  |i;5„|j||„|!. 

ity  ;  ;uid  that  tlie  testat(U''s  widmv  slioii|,'li^.^.„y|^ 

fortality  supported  from  tlie  pKn-f.d.s  1,1  tlie t'lm 

during  ':h\     He  also  directed  his  cliuttuls ti.U 

I  sold,  and  the  proceeds  placed  at  iiitLTe>t  to-ui, 

I  port  his  widow  and  defray  all  necessary uxiniij 

'I'he  widow  after  his  death  aHsertcilaliliMiit,T(!- 

I  in  the  property,  and  rented  it  :     Ikil,  tliatt 

I  widow  had  elected  to  take  uihIlt  tlie  wijl.anj 

that  she  was  not   entitled  to  any  lieiielit  Ji'itLt 

personalty  other  than  tiie  interest  to  aeonie 

f.lie  money  produced  by  sale  tliereof ;  the  cniMs 

of   the  personalty   being  distriljiiiulile  aiiionin 

the  next   of  kin.     Moiihjoiiici'i/  v.  Ih,ii,iln.,  Ij 

Although  there  may  bo  a  trust  lor  ecjiiversiia 
the  beneticianes  may,  if  absdliitelv  entitli.' 
elect  to  take  the  property  in  its  aetiial  estate 
Cmii'Jiird  V.  J.malj,  2;{  Chy.  214. 

The  testator  gave  his  sons  the  oiitidii  ui  |,i;r. 
chasing  the  shares  of  his  daiighteis  in  the  njl 
estate  after  marriage  or  deatii  of  tin:  wiiiniv  ii,r 
the  sum  of  t.'iOO  each  : — Held,  that  tiie  fait  1 
the  sons  having,  during  the  life  time  v\  tie 
widow,  joineil  in  leases  naming  all  tiie  cliiMrdi, 
sons  as  well  as  daughters,  as  lessni's  siniienltlie 
sons  being  then  infants — wiis  nut  siieli  iiiiaaai 
ileprived  the  sons  of  atterwaids  exeieisiiic tl» 
right  or  optimi  of  ])urchaKing  tlie  interest  ni  tli: 
daughters.      Liiiilliiir  v.  Jiiniiii.-<,  2')  ( 'liy.  iIHj, 

Where  a  testator  makes  a  )iei|iiost  to  iiisw;:; 
which  he  exjiresses   to   be  in  lieu  oi  doner,  tie  I 
presumption  is  that  this  ajipliesonly  to  iandsie  I 
then  owned  ;  not  to  lands  suljse(jiiuiitlyac(|i)ireijj 
by  him.     Ih. 

A  testator  directed  his  residuary  estate  to  l«  I 
realized,  and  the  proceeds  to  l)e  iliviiieilM|iiall)r} 
between  his  three  children  on  liis  ii:iii(;littrat'f 
taining  twenty-One.  As  to  one  iiis  eMestioiil 
(i. — the  testator  empowered  his  uxeeiitnts  ii  j 
their  discretion  to  withold  his  liei|ue.st,  aii4  pijj 
him  £10  within  one  year  after  tliu  testatiit'ij 
death.  And  in  case  of  the  deatli  nf  any  1!  tiie  1 
legatees  before  the  time  for  payment,  tlictliaitj 
or  shares  of  the  partj'  so  dying  to  go  tdtiiisar-r 
vivor  or  survivors  ;  "  but  it  is  to  lie  iniilirstiml  I 
however,  that  in  case  either  of  iiiycliilJraj 
should  die  other  than  (1.,  that  it  i«n(itimrii| 
or  desire  that  ho  should  have  any  share  i.f  tin  j 
deceased  party's  portion,  unless  my  saidi-vnt-j 
tors  shall  deem  it  expedient  to  give  it  to  i 
and  that  it  is  my  will  and  desire  tliiii  iitilwij 
not  receive  any  part  of  my  property  uiidir  uf  i 
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inmiity  on  tliu  Ijdinl,  ami  Hut 
litlud   to  both.     ';.,/(.  V.  (J, 


ted  his  son  to  wmk  liia  Jarm 
a  year,  aiul  ^lav   c.nt-tlnr.i  i,j 

willow.       Tile  W  ulllW  ;|i,ii  ^,,,1^ 

glitur,  lived  t(i,L;i.'tln,-r  i,u  ti;^ 
iiitli  of  tlie  son,  all  iveeivan; 

tlie  ianii,  tin-  ui.luw  h,r\m], 
vorlv  eiiuivaleiit  to  the  ^u^l|,|,tt 
iiiiliiiig  no  dull  Liu  111  lurlieri.^ii:. 
ce,  and  tiieie  lining  im  ;i,.]^,„ 
;ni  on  tlic  suliJL'ct.  A  l.ill  l.y 
t  lier  sou's  rrinx-suututivca  i.Jr 

sliare  of  tlie  iinnlucf  was  ili,. 
I.     (.lUiiiuiT  V.  (itiiiiuri-,  l-t(.'l;v. 

aed  his  farm  to  agraiiil.siin,;iiiil 
to  be  rented  ilunii;,' liisiiiiimr 
bestator's  widow  slimiMUnniu- 
d  from  tlie  lirocecilsultlieUnu 
also  direeteil  liis  i-liuttcls  t'll.- 
ueeds  (ilaeeil  at  iiitui'tst  tuM:].. 
id  defray  all  necessary uxinusis, 
his  death  asserted  a  lift;  inttrt-t 
and  rented  it  :-    llelil,  tli;ittiic 
jd  to   take  under  tlie  will,  and 
entitled  to  any  lieiielit  iutU 
than  the  interest  to  awrui;  i,a 
leed  by  sale  theleot'  ;  tliu  ^Kiya  j 
ty   beiny  distril>ulalile  iiiiuiinst  i 
I.      Moiilijuiacnj   V,  Ihihjliis,  l\ 

e  may  be  a  trust  for  eniiversinn,  | 
3    may,    if    absolutely  ciititW,  j 
0  jiroiierty  in  its  actual  eatate. 
ml:/,  -23  Chy.  -244. 

;ave  his  sons  the  oiitimi  nf  [lEr- 
•es  of  his  daiij.'liters  in  tlu'  ral 
riage  or  ileatli  of  the  wiilmv  ii-r 
)  each  :— Held,  that  tliu  fatt  hi  i 
during  the  life  tiuic  ct  tk  j 
leases  naming  all  tlie  ibiMrm,  j 
inghters,  as  lessors    smiitiiftlie 
.nfants— was  not  such  mi  attis 
ns   of   afterwards  exercising  the 
f  jiurehasing  the  intcivst  ui  tie 

I  law  V.  Jtu-ii(i"<,  -">  t-'liy.  ». 
ator  makes  a  bequest  tn  lis  wife  j 

i.s   to  be  in  lieu  of  ilifflir,  tke 
that  this  aiiiiliesoiilv  tn  hin.ls'iic 
t  to  lands  subseiiiieiitly  Mi[\m\ 

reeted  his  residuary  estate  to  V I 
10  proeeeds  to  be  diviilcil  H|iially  j 
•ee  children  on  Ins  ikiiglittr  at- ' 
-(■mc.     As  to  one-  hiseUtstiM 
iir    emiiowered   his  excciit..rs  a 
to  withold  hisbenlicst,  amlpj 

II  one  year  after  tlic  tcstatoii 
.ease  of  the  death  (itaiiy^'tlie 
the   time  for  liaymeiit,  the. -lurt 

iiarty  so  dying  til  gii  tutiioui' 
irs;  "butit  is  t(ihciiiiiW.HI 

in  ease  either  of  iiiydiiltoj 
I-  than(!.,  that  it  is  imt  my  »illl 
,10  shouhl  have  any  shaix'"'i«l 
s  portion,  unless  my  saul  ««*  I 

it  expedient  to  give  It  to  li«:l 
,V  will  and  desire  thai,  lit  sli('«ll| 

part  of  luy  property  umlvtayl 
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rciiiiistancea  other  than  the  £10  before  men- 
1  unless  my  exeeuti 'Hi  think  it  advisable  to 
"""If  to  liiui  "  :  — Held,  that  the  executors  were 


''"oMiut  to  ail  election  whether  they  would  pay 
the  t'll>  in  one  year  after  the  testator'a 
Imt  that  they  couUl  at  any  time  withhold 
nv  "fi'irtlier  jiaynient  to  (J.,  notwithstanding 
thev  h"'  iilreaily  paid  him  a  larger  sum  than  the 
lllli    )'mn  V.  J/.  (('■/(.■<,  -25  Chy.  450. 


ilcatb 


21,   Vu'id  Dei'iKea  or  Bnquvstn. 

u)  Tn  Cliinrli<-<,  liiUijiom  or   Cliarilahle  r.vcs. 

'.U  to  (/( i'(.>(X  lo  Ji'ilii/ioii.-i  Sorii'lies  or  Comirajd- 
■/,>/:/('/(»/•(•/».<— -Vcc  Ji'.  iV..O.  c.  -'IC,  n.  1!J.] 

A  direction  to  trustees  to  dispose  of  an  estate 

"as  the  ministers  of  a  certain  churcii  may  sec 

I  lit"  is  },'ooil,  not  being  necessarily  a  devise  to 

(charitalite  uses.     JJw  d.    I'ttinott   v.  Head,  3  Q. 

1  B.  •-'44. 

A  will  is  a  "conveyance."  Under  the  terms 
[tliircfore  of  s.  l(i  of  .S  Vict.  c.  74,  viz.,  "by 
[dwl  IT  ciiiiveyanee,"  a  person  may  devise, 
I  js  well  as  "rant  by  deed,  lands  to  the  church  of 
iDit'laiiil  fill'  tl"-'  purposes  of  that  act.  Doc  A. 
*Bnbry.Chd;lM.  U.  44. 

Held,  also,  McLean  J.,  diss.,  that  a  will  as  a 
ICdiivcyaiice  is  ])erfeet  at  the  time  of  its  exeeu- 
jiiii.  tiioiih'li  its  ell'ect  cimUl  not  be  felt  tiil  the 
Ijcatli  of  the  testator,  and  that  therefore  the  coii- 
[ditiiiii  of  s.  Iti,  reijuiring  "a  deed  or  conveyance 
Itik-  iiiade  ,uiil  executed  six  months  at  least  be- 
llwe  the  death  of  the  person  conveying  the 
lnuic,"  might  be  coinplieil  with  in  the  civse  of  a 
|»i!l.   /'-. 

A  devise  '  mler  that  .statute  to  the  bishop  and 
Ifte  rector  is  good,   notwithstanding  the  statute 

peaks  of  a  coiiveyanee  to  the^bishop  or  rector, 
itc.    III. 

By  the  act  of  iiicorpm-ation,  7  Vict.  c.  68,  the 

ICliiiivli  Society  of  Toronto  is  enabled  to  hold 

lieaUstate  without  any  license  for  that  purpose. 

|r/i>  '.'liiirdi  Socictii  (if  the.  D'wcvsc  of  Toronto  v. 

Cniw'.f/,  SChy.  :{4. 

Where  land  is  specifically  devised  charged 
ritli  a  void  heijuest,  the  charge  sinks  for  the 
lenelit  of  the  specific  devisee.  Therefore,  where 
Itestator  devised  his  real  estate,  consisting  of 
to  A  F.,  eldest  son  of  *  *  to  exercise 
«:iiishi[i  over  said  hits  during  his  natural  life  : 
Ethall  not  sell  or  alienate  any  or  either  of 
kill,  l)Ut  they  shall  remain  an  inheritance  un 
Kiiiiilieicd  to  his  legal  heir,  whether  male  or 
male,  for  all  time  to  come.  1  beipieath  to  A. 
the  aforenientioiied  heir,  the  shop  on  the 
iiirih  iiiuiici ty,  with  all  its  goods  and  contents 
With  respect  to  lot  •  *  and  lot  *  * 
ley  apiiear  very  rich  in  precious  stones  :  they 
II  iiime,  and  w orth  a  gieat  deal ;  they  must 
lerefuie  he  assessed  to  the  said  A.  F.,  with 
along  with  the  shop  and  ita  contents. 
)  tu  he  paid  to  the  English  Church  of  Corn- 
':--Helil,  that  the  §4000  was  charged  on 
devise  ami  bequest  to  A.  ¥. :  that  so  far  as 
« was  charged  on  land — freehold  or  leasehold 
llic liciiuest  was  void;  so  far  as  charged  on 
"Kiiialty  it  was  valid,  and  would  be  appor- 
hed  iiii)  latil  between  the  realty  and  persoii- 
> ;  and  that  A.  V.  was  entitled  to  hold  the 


several  properties  cabsolutely,  subject  only  to 
such  pr(>portioa  of  the  legacy  as  was  properly 
applicable  t«»  the  personalty.  Fulton  v.  Fulton, 
24  Chy.  4'22. 

A  becjuest  by  amendier  of  the  Roman  Catliolic 
Church  of  a  sum  ol  money  for  the  purpose  of 
paying  for  masses  for  his  soul,  is  not  void  in  this 
Province.     FIiiikIci/  v.  Madden,  18  C\iy,.  38(i. 

A  testator  directed  his  real  and  personal  estate 
to  be  8(dd,  and  after  investing  sufficient  to  secure 
an  annuity  for  his  sister,  directed  the  trustees 
"to  pay  over  the  bidance  of  the  moneys  so  to 
be  received  from  !>''  these  soureiis  to  the  treas- 
urer or  other  receiving  otlieer  of  such  religmus 
or  charitable  societies  as  in  their  judgment  and 
discretion  requires  it,"  and  after  the  death  of  his 
sister,  the  sum  so  invested  for  her  beiielit  was  to 
be  dis[)osed  of  by  the  trustees  in  like  manner. 
Un  a  bill  tiled  to  impeach  this  devise  as  within 
the  Statutes  of  Mortmain,  the  court,  as  to  the 
realty,  directed  an  inipiiry  whether  there  were 
any,  and  what  society  or  societies,  of  the  nature 
contemplated  by  the  will  that  eniild  pro[ierly 
take  real  estate.  Andcrnon  v.  Diiinjuli,  1;{  Chy. 
1(>4. 

A  testator  directed  all  his  estate,  real  and  per- 
sonal, to  be  S(dd,  ami  out  of  the  jiroceeds  gave 
§1,000  each  to  "The  Itochester  Theological 
Baptist  InsUtution,"  and  to  "The  AmL:rican 
Baptist  Missionary  I'liion  Society,"  ai>d  after 
the  payment  of  these  and  other  lei;;icii's,  directed 
"  all  the  remainder  and  residue  of  his  estate  to 
be  distributed,  at  the  discretion  of  his  executors, 
to  the  sui)port  of  Christianity  throughout  the 
world  ;  such  as  bible,  tract,  missionary  societies. 
and  institutions  of  learning  of  the  IJaptist  <le- 
ncmiination  ;"  -Hehl,  void  under  the  statutes  of 
j  mortmain,  so  far  as  all'ected  the  realty.  Aitili  r- 
son  V.  Kilhorn,  13  Chy.  '219. 

At  the  hearing  on  further  directions,  this  was 
— Held,  a  vi.liil  beijuest,  and  one  which  could 
not  be  objected  to  on  the  grounil  of  indelinite- 
ness.  .V.  v.,  '22  Chv.  IlSo.  .See  also,  Auilcrson 
V.  Paine,  14  Chy.  110. 

To  a  bill  either  to  establish  or  iinpeaeb  the 
legality  of  certain  charitable  bequests,  the  At- 
torney-tieneral  may  be  made  a  party.  JJarit/.^on 
V.  liuunwr,  15  Chy.  1. 

Where  a  sum  of  money  was  beiiueathed  for 
the  erection  of  a  parsonage  ;  Held,  that  there 
was  an  implied  authority  to  purchase  land 
whereon  to  erect  such  parsonage  ;  and  that,  in 
the  absence  of  anything  to  shew  that  no  portion 
of  the  fund  was  to  be  applied  in  the  purchase  of 
the  land,  the  bequest  was  void  under  the  Stat- 
utes of  Mortmain.     Ih. 

In  the  interiirctation  of  a  will,  extrinsic  evi- 
dence of  surrounding  cireumstanees,  to  shew 
wluvt  a  testator  intended  by  his  will  is  admis- 
sible ;  but  declarations  by  the  testator  of  what 
he  intended  by  his  will,  will  not  be  received  for 
that  purpose.    Davldionv.  liuontii;  15  Chy.  218. 

Where  a  testator  hecjueatlied  a  suiii  of  money 
for  the  erection  of  a  parsonage,  but  did  not 
refer  to  any  land  alreatly  in  mortmain  whereon 
it  was  to  he  built,  extrinsic  eviilence  was  given 
t<>  shew  that  laud  for  the  site  of  a  parsonage  had 
already  been  given  by  a  third  person,  and  that 
the  testator  had  ou  various  ucuosious  pointed  it 
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out  tin  the  site  of  n  parsoimge,  and  liatl  avoided 
Imildiiig  a  school  lioiise  upon  it  lest  doing  so 
shouhl  interfere  witli  its  use  for  a  parsonage  ; 
KUeh  eviiU'uee  was  reeeived  to  rel)ut  tile  ])re- 
suni]ition  tiiat  wonhl  otlierwise  arise  from  tile 
geneiality  of  tlie  l)eiiuest,  tliat  tlie  money  l>e- 
i|Ueatli('<l  was  to  lie  applied  in  tlie  ]iui'eliase  of 
land  for  a  site,  as  well  as  for  the  erection,  of  the 
l)uil(linj,'.      //(. 

A  testator  hei|Ui'athed  t'KK)  to  the  Soeiety  of 
St.  N'incent  de  I'aiil,  and  directed  the  residu(!  of 
iiis  cstiite  to  lie  converted  into  cash,  and  paid  to 
the  House  of  I'rovideuce.  These  were  volun- 
tary unincorporated  associations  :  Held,  that 
so  iar  as  they  cmild  lie  (laid  out  of  jiersonalty 
these  legacies  were  good  ;  and  shoulil  lie  paid 
over  to  the  iiersons  having  the  manageineiit  of 
the  pecuniary  allairs  of  the  institutions  named. 
Eliusli'U  y.  .Viiihhii,  ISChy.  :W(i. 

A  lie(|nest  issuing  out  of  realty  to(j)ueen's  ( 'ol- 
lege  for  tile  founding  of  a  Hursary,  is  a  eharita- 
Ml'  !ic(|UcNt  witiiintlie  Mortmain  Acts,  and  there- 
fore void,      /''(ly I1 11)11  v.  (liliM)it,  'I'l  t'liy.  'M\. 

The  testator  having  lieen  interested  in  having 
a  jilace  of  worship,  of  which  he  w.is  a  deacon, 
coni]iletecl,  told  the  Imilding  committee  to  col- 
lect all  they  could  from  the  other  meinliers,  and 
that  he  would  see  the  liuilding  paid  for  ;  and 
the  enmmittee,  relying  on  this  assiiranee,  com- 
pleted the  edilice,  and  incurred  lialiility  for  the 
expense,  auil  were  out  of  pocket  a  eoiisideralile 
amount  :  -Held,  that  the  executors  were  at  lili- 
crty  to  (lisehargc  this  sum  out  of  their  ttstator's 
estate.     Ain/irtini  v.  Killiurii,  'J"2  t'liy.  385. 

The  court  will  not  direct  the  assets  to  lie  mar- 
shalled ill  favour  of  a  charity,  unless  the  will 
says  tliis  is  to  lie  done.      /h. 

Held,  (Allirming  the  decree  of  Blake,  V.  C, 
•-'•_•  Chy.  -JO.S.)-  that  the  Statute  of  Mortmain,  '.» 
<Jeo.  II.,  c.  .'{(i,  is  in  force  in  this  Province  ;  and 
that  a  lieijuest  to  the  town  of  Whitliy  "  for  the 
purpose  of  estalilishing  and  inaintaiiiing,  in  tlie 
said  town  of  Wliitliy,  a  pulilie  lilirary  and  me- 
ihanics'  institute,  to  he  <ledieated  to  ami  be  un- 
der the  eontrol  of  the  said  corjioratioii  of  the  said 
town  of  Whithy,"  and  which  lieipiest  eould 
only  lie  paid  out  of  moneys  arising  from  the  sale 
of  lands  or  mortgages  on  land.s,  was  void,  under 
the  act,  as  a  charitalile  heipiest.  CorjHiralioii  of 
WhUhif  v.  Linvomhe,  23  Cliy.  1. 

See  LihmriU  v.  Smith,  '2")  Cliy.  I'lO  p.  40i>S. 


(1))  Other  Caxvs. 

The  devise  of  an  estate  is  not  wholly  void  lie- 
cause  the  estate  has  heeii  charged  to  some  extent 
with  an  illegal  trust.  l)ov  il.  I'liiicott  v.  Ilmil, 
3  Q.  B.  244. 

A  will  contained  a  void  devi.se  of  lands  to 
eharitalilo  purposes,  and  then  a  residuary  devi.se 
of  testattir's  lands  not  tlu'reiiiliefore  mentioned 
or  disposed  of  ;— Held,  that  the  property  in  the 
void  devise  passed  to  the  heirs-at-Iaw,  LiivU 
V   Palti'i-mn,  13  Chy.  223. 

A  testator  coniiiienced  by  saying  he  disposed 
of  the  whole  of  his  estate,  and  then  g.ave  !ji2,00() 
to  one  jicrsoii  and  $500  to  another  iiei'son  ;  his 
estate  in  fact  lieing  greatly  in  excess  of   these 


vises 


there  was  an  intestacy  ;  the  rule  ns  td  ca 
imperfect   ennmeration    not  applying  ti 
where  a  Riim  of  money  is  named  in  ti^.  «  iV 
Mi'Lcimitiiv.  Wifhiirt,  In  rr  A'c/w/y/,  |.(  ci,..  -,',,■ 

The  testator  li^ft  two  unsigned  ainl  \iiii].|,j 
scraps  of  )iaper,  on  one  of  which  lie  Ii;i,|  wiit,,,, 
"  I  leave  *-'ie  whole  of  my  per.sdii.il  im.ii, itv!  ' 
one  line)  to  NVilliam  Bi'"wii,  Townheail,  Ailniti" 
not,  bv  Kordoiin,  Scotland,  .■?•_',(«»()  ;  "  iiiiil„||ti'! 
seconit  scrap  of  )iaper  he  had  written    "i   ,:''' 
I'eter    ('ran    !?.'i(M>   f<ir    himself,"    w lii,li  "  ,vi"li 
admitted  to  iirobate   as   the   last  «  ill  ,,1' tin.  , I 
ceiuseil  :     Held,  that  there  was  .m  iiitrt^t.uv  lsI 
the  residue  of  the  personalty  over  ami  aliii'vi'tli, 
;?2,.')(M)  mentioned.      //'   ri-  XiImih,  .!/.•/, i,,,,,. 
Wishiirl,  14  Chy.  I!t!»,  .■)I2. 

Where  proiierty  is  lieiiucatlied  tn  i Muutiiisnn 
trusts  which  are  too  uiici'ilaiu  lor  ex.-.iitiun  (jj. 
executors  are  not  lieiiclicially  eiitilinl.  /),',,„/ 
.11111  V.  /iuiiiiirr,  l.'i  Chy.   I. 

Devises  to.  witnesses  to  wills     Seel   4 
4058. 

Scii  /hirhlit  r  ct  a/,  v.  Ihirhmr,  t;  ( '.  | 
4(Mi7  !    liiiriii;iK  v.    /iiirrmr.i,    21   ('.    I'. 
4()8(i  ;  Fiu-nll  v.  Fiirrrlf,  2(1  (.>.  H.  C.VJ 
Krrr  v.   Lii.slniiiiii,  8  Chy.  41{ri,  p.   UISO , 
>•«»■/•,  <t  Chy.  427.  p.  4080  ;  l)iirhl.<.,i,  v 
15  Chy.  I,  p.  40()4. 


.  :ii4. 1,. 


1.1' 


two  amounts :— Held,   that  as  tu  such  excess 


22.  Itimiitiiii.t.i. 

See  Ihion  v.  ]\'nl.i/i,  3  Chy.  (iO(i,  ]>.  4(IS;. 

23.  I'rr/ir/iillii.i. 

See  />(»•  d.  Ml' I  lit  fin-  v.  Mrlnliivf  ii  al.,  'i\  \i 
I5(i,  p.  4081;  Mi-Mdxtir  V.  ,l/(//(;'s..;/,  iji'i,, 
138,  p.  4125;  Ftrijii-inn  v.  Firiiii.^mi,  I  .\|i|i  i;. 
452,  p.  4084  ;  Criiii-funl  v.  /,»/»///, 'j;;  Chy.  •J4j 
]).  4100  ;  Fidtoii  v.  'Fiiltmi,  21  Chy.  ■(■.'•J,  {,..mi 

24.   Othi'f  <'ii.-«:i  of  I'oii.ilniciiiiii, 

The  words,  "I  have  already  given  to  invi.iii| 
.1.  hit  nuinber  one,"  do  not  coiistitnte  a  iKvik.  j 
/)(>(■  d.  Smith  v.  Mi!/n:t,  2  (>.  S.  ;i()|. 

H.,  by  deed  iioU,  in  cousiilcrati(jii  el"  luminlj 
love  and  affection,  and  of  ."is.,  coiiveynl  lainltu 
her  daughter,  H.,  in  fee,  adding  after  tlic  liaKii.1 
dnm,  "reserving,  nevertheless,  to  my  (iwii  iw, 
beiietit,  and  behoof,  the  occupation,  iviits,  i>: 
and  profits  of  the  said  above  graiitiil  pruiiwl 
for  and  during  the  term  of  my  iiatiinil  lik '-I 
Held,  a  conveyance  of  the  fee  siiiiiijo  iiilinl 
reversion,  not  a  mere  testamentaiy  |i;iiiir»li:l[ 
the  grantor  could  revoke  iiy  a  snliMink'iitiiwi,| 
Siiiiimoii  V.  Jfiirtiiiiiii,  27  (J.  H.  4ti0. 

A  testator  devised  part  of  lot  17  te  lii.<siiii(,| 
and  part  of  hit  18,  adjoining  it  to  tlie  ia*t.  t.ikiij 
son  \V'.,  adding  tlsnt,  in  onler  to  fjivc  ( .  irdj 
access  to  niut  trom  the  side  road  on  tlntastihlil 
of  hit  18,  the  lane  or  road  "mm  niiiiiiiiuiunii'l 
the  land  ilevised  to  W.,  "  coiiuiKiuiiiL' .it  iitj 
gate  on  said  side  road,"  and  in  HuithUiI 
chain,  to  the  west  limit  of  IS,  slieiiM  liekfptl 
open  for  the  free  use  of  his  ^■ai^l  pmms.  wiiiil 
proviso  that  should  the  whole  estate  ln'iiiwtWf 
to  them  come  into  the  possession  nf  aiiyniu'i*! 
son,  this  provision,  "  in  reference  to  the  ooiii»I 
uanee  of  said  lane  or  road,"  should  k'Odiiie niil 


^^^^^"'■''•'''''Pil 


■U35 

;  the  nilo  lis  to  oases  of 
1  not  niiiilyiii;;  to  iiim-, 
y  is  iiaiiit'd  ill  tlie  wi'l 
//(  /•('  Xflsiiii,  II  Cliy.ril'l 
■()  uiisikikmI  mill  iiiiil,it^,\ 
■  of  wliii.'li  111'  li;ul  wnttiii, 

my  jii'i-sdii.il  |in.iuvt\  h.u 
riiwii,  'ri)\viilii;iil,  Arfiiith. 
liViul,  S'.'.IHM)  ;  ■'  :iii,l„iuh, 

lie.  hail  writti'ii,  " !  wive 
[•  hiniNi'lf,"  \i  liii'li  Wirt 
iH  till!  last  will  Ml  tlif  ,U- 
lii'i'i'  was  an  inti^tiuy  xstn 
•soiialty  iivrraml  iilmvuilit 
)/   ri'  .V(/<'i»,  Ml' 1. 1 II Ml II  V 

iK'HUratlii'il  til  ixouiitiiisiui 
iiii'i'i'taiii  fur  ixri.'utiiiii,  the 
u'tiitially  I'litilK'il.    /),(,■„/. 
ly.   1. 
j»  to  wills     Si'c  1,  4,  (iiiji, 

V.  Ihieliiii  r,  (1  ('.  r.  ;il4,  [r 
i/ir/'iiics',  '2\  ('.  r.  ''.ii;.  H 
mil,  -JC  <.>.  B.  (1-V-V  ..; 

.fhy.  4:r.,  1..  -lOSO,      /;,,: 

4()S0  ;    l>iir'iii<'iii  \.   imnn.r. 


h'llliotilliiii. 

'.til,  '.i  C'hy.  tiOli,  \i.  -Ids;. 

I'criiilii'it'iis. 

fi/ri-  V.  Mrliiliirr  ((  n/.,  7l),B. 
■'Miislir  V.  .l/iicW-i..!-,  14 Ck 
iisini  V.  /'V  (•(/"•-•o/i.  1  Apii.  IL 
'I'm-il  V.  I. II ml II,  -Jo  < 'hv. 'JU 
/V/^'»,'iM'liy.  4i;-'.  i..4i;)t.| 

'((.ics  iif  Coiiilriii'finn. 

lavi!  alroatly  ^"vi'ii  to  mivs..«| 
ill)  not  t'oustiliiti'  :i  liiviK. 


Vl/l'l-I 


•2  ().  s,  ;i(ii. 


1,  ill  iMmsiiU'ratiim  of  uMnlj 

ami  of  •'''i-i  I'liii^i^^y''''  l^i"'''t»[ 

,11  fee,  aildinj;  after  the  kiliii'f 

nevertheless,  tu  iiiyiiHH0ie.| 

,  the  oeeiiiiatimi,  n'nt^i»utd 

saiil  aliove  j^raiiti.!  )irtiia!til 

tevni  of  my  "»'"'■''  '"'•'  ' 

lee    of    the    fee   Minl'lf  iiiWl 

HTe  testaineiitai'v  |.:ii>cr«fcij 

revoke  'by  a  sulisii|Ui'iitiirt4l 

,,,,  21  (i.  H.  -t'iO.  ' 

le.l  v'"'t  "f  1"*^  ITtohisMil,! 
wlioiningittotlueasttiilBl 

,hnt,  in  oriler  tu  ^iviil.  w| 
1  the  siih!  i-oailouilii'tastftie 
or  roail  "now  nunullgiu■^«l 
to  W.,  "  eoniiiH'm'iiig  at  nil 
i  roml,"  ami  iu  «';l'l|>f'| 
,t  limit  of  IS,  slioulil  1«^ tf I 
»  use  of  his  "-aiil  >"»*.  wlfjl 
ill  the  whole  estate  lii'i|ii«itWI 
thci)08scs»ionof!wnom'l*l 
I  "  in  refereuec  to  till' «i»l 
ovroad,"  should  l)cci.mev>»t| 
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H  .1 1  that  till'  testator  cvithiiitly  intemleil  that  j  in  other  ways  reeognizing  his  riglit  to  the  estate, 

7   l'  I  '■  sliiiiilil  lie  eontinueil  as  then  existing  ami  j  anil  allowing  him  without  ohjeetioii  to  ileal  with 

"l''iiiil  that  the  ilefentlant,   elainiing  under  |  it,  was  siieh  as  to preeliule  them  from  now  assert- 


riiail. 


"'* "l  ■  i  no  riulit  to  remove  the  gate  on  the  side  j  ing  any  elaini,  even  although  tiie  statute  of  liiiii 
"  ri(/i<"Wr  ''  "'•  V.  A'(7///,  42  ().  \i.  '274.       I  tioiis  did  not ajijily  ;  hut  that,  o,  the  faets  stated 
,.    ,  .      ,,,,,,     1      ■      1         .    •     i  shewed  an    aetual    sale   hy  A.  to   his  liiutliers   iu 
.\  testator,  who  died  ni   I S.14   devised  eertain     ^^.^,^,  ,,,,,j  ^,^^,,^  ^,^^^  ^^^,^^^■^^,  „f  limitations  hegau 

laiiils  to  hix  «il''  »'"•  ''f'';  "'"'  '7^''''  ''^■';  ''.''''V'  •  '  to  run  ;  (1.  That  the  iiowerof  apiioiutiiig  i.er.si.ns 
.,,.,1,11,1,.,.,  sous  and  daughters,  their  heirs  ^^  ^,,^,„^  ^,^^  ^.^^^^j,;!,,,,  ,  ^,,„\{.i„  ,„  jl,,!,.^^.,.,,. 
,a„8signsf-'vever  ;  to  he  e-mally  divide,   auiong,^,,,.^^^..,^  ,,,,^  ,^,,  aH.itiarv  l-ower  ileiiending  on 

t„  share  ami   share  alike,   after  the    said  ;  „,.,„„„,i  , j,,,^,,,.,.^  ,^,„,  1,,,;^  jt  ,vus  ,lii,|,..rly  ex- 

exeeiitiir  ;  T.  That  the 


am 
till  111. 


,„„;si;all  hav..  heen  vahu-doi-  apiiraised  l.y  ,  J,,.,,j^^,,,  ,,y  ^^^^,  H,„.vivin 


iiiTiiiisi" '"'■•"  ,•  ■    ,  .1        ''         11        eieiseii  i)V  me  surviving'  exeeiimr  ;    i.    i  iiat  iiie 

,.„  ,.,siKrt  ilile  and  disinterested  persons  to  he  1  ^.^,,,1,,  ;i,.,,„  ,  t|,^  ^,„|i,.ii  ,|i.i  „.,t  f„,,„  ,u.l,arge 
..,„„,„  l,y  my  exe.utorshereii.atter  named  and  ,  ,  ';„„  the  lands  ;  and,  8,  that  the  eiivuu.stanees 
,,ft,rsiuiivaiiiatiim  I  give,  and    it  is  niy  desire  :  „,^,,.,,  „„^.,,   .^^   warranted  the  Court  in  .,uietii.g 


tint  till'  ]i'i'fei''"^'^-'  "'  t''^  aforesaid  iireinises 
sliiil  lie  to  tlie  ililest  of  my  sons,  and  sIkuiI.I  he 
'^  t  wi.sli  to  take  it,  then  to  the  next  eldest,  and 
I'.im  until  the  youngest     for  it  is  my  most  siiieere 


the  title  lind.'r  the  Aet,  without  lenuiiing  the 
a)i]ilieant  to  file  a  hill  for  the  [lurpose  of  litigat- 
ing  the  niattitis  in    ijiiestion   or   ohtaiiiiiig   the 

.Mil. „        ■       1  ,■  ,    ,i-     i  1         iii    oiiinion  of  a  iuiy  thereon.     (,>ua're,  iu\\honiilid 

,.,i,,  that  tin:  ,,.aterual  farm  shal   not  he  sold  to  |  t,,^.  ,       ,  ..^t^t./vest  under  the    will  ?     Seml.le, 

i,v  stianf;.'^    that  after  the   valuation   of  the  ;  ^,,,^t  .^  ^^-^^  ,,,,^  ^„  _.,,|  ^,,^^  ,.i,|i,i,,,„.      |„  ,,,„. 

;,;,l  pivniises.  whomsoeyer  o    my  s.uis  who  takes  j  ^.,,,,,,i,      j„       j^,^  j,,^,  ^■^^^^,  ^^^^,  .^..j.i,,,,,,.  ,,,tHl,|ish- 

,,„  ,,„ss.,..-ion  shall   ami  will  well  and  truly  pay  i  ^,,i  ^,,,.^t  „,  ^'^.,^^  |^    ,„^^,,,^  ,^  eonveyanee  t le  of 

,„  ,11  ,„y  ehildreu  their    respeetive   sliare,s„    ^„  i  j^j^  i,,„t|„.,,.,  „,  ,,,,,,t,^i„  i,,,„|,  „„t  ii^^  in  .,uestion 


1  their  respeetive  snares,  to 
coiiiniinie  one  year  after  my  decease  and  si.  on  I  [^,^;\;^ 
until  tiny  !ur  all  paid,  iieginning  with  the  eldest 
,„i,l  linis'hiiig  with  the  youngest  '  *  *  And 
wliHivenif  my  suns  whieh  will  possess  the  farm 
■lii.ixsiiiil  or  parental  farm,  shall  or  will  jiay  or 
taiist'to  lie  paid  to  eaeli  of  his  sisters  whieh  are 
„„w  living  tiie  full  sum  of  t'-'.'i  currency,  in  good 
ami  ini'iiiiantalile  produe ;. "  After  making  cer- 
tain other  speeilie  devises  and  heijuests  the  will 
.iiiulmliil,  "  I  do  herehy  give  full  power  a.id  au- 
tiiiiritv  to  my  exeeutors  hereinafter  named  to 
timviv,  exeiiite  any  deed  or  other  necessary 
MiitinLis,  fur  {.'iviug  or  granting  any  lands  to  my 
siiiis  \uiicli  I  liave  heretofore  ineiitioned."  Hy  a 
ciiilii  il  to  the  will  the  testator  heiiueathed  to  each 
ot  liis  ilaiioliters  who  should  he  living  at  his  de- 
u.aM,  ami  to  a  grandehild,  the  Hiim  of  £7")  to  he 
iiaiil  liufiire  the  general  division  should  take 
iilatf  lietwein  all  his  children  as  stated  in  the 
Mill.  The  testator  uaiiied  his  wife  ami  his  sou, 
L.  exeiutiix  and  executor  to  ills  will.  The 
viiliiw  ilieil  ill  IS:i!),  and  in  the  .utuiiin  of  that 
year  L  iioiniiiated  two  persons  to  appraise  the 
tiiiil,  mill  ill  euiiipli.iiice  w  itii  such  direction  a 
valuation  was  then  made,  and  one  of  the  sons 
(A.)  liaviiii;  aeeepted  the  oiler  of  the  land  as  ili- 
mtiil  hy  the  will,  ininiediately  thereupon  agreed 
to  sill,  ami  iliil  sell  the  same  to  L.  and  another 
brother,  who  suliseiiuently  assigned  or  released 
lis  interest  to  h.,  ami  L.  in  the  spring  of  1840 
ftnt  into  possession,  pai.l  iiiost,  if  not  all  his 
irntliersaml  sisters  their  shares,  ami  ri;maiiied 
h  iniiiistiulieil  possession  until  1874,  when  he 
,|()M  ami  eonveyed  to  C,  who,  in    187.">.  tiled  a 


which  he  deserihed  himself  as  surviving 
executor  and  trustee  of  his  late  father,  as  he  was 
ill  fact.  Held,  that  this  was  not  sullieieiit  to 
render  him  liahle  as  trustee  for  the  contestanls 
—  his  hrothers  and  sisters,  and  tho.se  elainiing 
under  tlieni--and  he  could  not  in  any  view  he 
eiuisidereil  a  trustee  of  the  land  for  his  hrothers 
and  sisters  ;  and  that  in  the  ahsenee  of  any  proof 
of  fraud  the  Court  would  not,  after  so  great  a 
lapse  of  time  open  \\\>  the  family  arrnugi'ineiits 
on  the  ground  of  mere  inade.piacy  of  value.  Iu 
Ciirn/,  •.';iCliy.  --'77. 


Ijttitiiiii  for  the  miriiose  of  ipiieting  his  title  uii- 
IJwtlieAet;  Ilcld,  I.  That  the  aeccjitance  hy 
li.  I'l  the  huiil  aeeoidiiig  to  the  provisions  of  the 
prill  wnst  lie  eoiisiilered  as   a  purehase   hy   him 


er  tl 


le  sellellie  i 


letailed  iu  the  will,   and  that 


kwa.'- nut  iioiiiiiial  and  his  hrothers  suhstitiited 


jDrliini. 


it  tl 


le  direction   to  eonver 


t  till 


Ifcil  estate  iliil  not  give  the  land   the   character 

llieisiiiialty  till   actually  turned   into   money, 

1  that  the  elleet  of  the  will  was  to  create  un 

qinss  trust  of  the  inoeeeds  for  the  legatees. 

That  even  if  the  etl'eet  of  the  will  was  to  con- 

itiite  the  son  taking  the  land  an  exiiress  trus- 


i  thereof  for  the  hrothers  mill  sisters,  the  con- 
lit  iif  the  lienctieiaries  in  lying  hy  so  iiiuiiy 
Isrs,  rteeiviiig  payment  from  the  brother,  and 


III.    llKlMSTKATlON    OK    Wll.l.S. 

(a)  (icinnilli/. 

Semhle,  that  a  will  is  sullieieiit  to  give  .an 
estate,  although  not  registered  under  ll.'i  ( ico.  1 1. 
c.  o.     />()('  (I.  Link  V.  A  II.1IIKIII,  Tay.  .'WO. 

Infancy  is  not  an  inevitahle  dilliculty  within 
the  l.'itli  sec.  of  the  liegistry  Act,  ;{,"»  Ceo. 
II.  e.  ,"),  so  as  to  preclude  the  necessity  of  an 
infant  ilevisee  registering  the  will  within  six 
months,  to  avoid  a  conveyance  hy  the  heir  at 
law.  MrLiiidw  TriKi.r,  ;">().  S.  4.">.*)  ;  approved 
of  in  Maiiih'villi-  v.  Sklioll,  Hi  i).  15.  (iO'.f. 

Hy  tho  liegistry  Act,  WTt  Ceo.  111.  e.  ."i,  .s.  lo, 
the  devisee  claiming  under  a  will  made  ahroad, 
and  where  there  had  heeii  no  "  inevitahle  dilli- 
culty" in  the  way  of  registering,  was  not  allowed 
six  months  to  register  the  will.  (j>u:eie,  as  to 
effect  of  that  act  iu  registeiiiig  the  w  ills  of  per- 
sons dying  ahroad.  Dm  d.  Kin  i  It  it  n.i;  v. 
ir(7.s(»(,  4  1,^  J!.  IkSd. 

Hy  the  !)  N'ict.  c.  114,  all  devisees  m  itlimit  ex- 
ception were  allowed  twelve  iiiontlis  to  register 
the  will.     III. 

It  is  no  ohjection  to  holding  lot  -'J  to  ji.-iss 
under  a  will,  instead  of  lot  2(1,  mentioned  in  it 
hy  mistake,  that  the  registration  of  such  a  will 
thus  changed  in  its  most  matci'i.d  eontent.s, 
can  allord  no  iiitorination   on   its   face  as  to  the 


lands  ali'ected   hy  it, 


d.    J.i 


I'll  V.  ii'rditl. 


7  (.>.  li.  12.-). 

Under  the  9  Viet,  c.  .14,  the  ohjection  that  the 
will  was   nut  registered  within  six  months  after 


'^^>4 


Jm.'' 
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the  death  of  testatrix,  nor  previous  to  a  convey- 
ance by  the  huir  at  law,  is  not  valid,  when  the 
grantee  in  suuli  conveyance  is  not  a  bonil  tide 
purchaser  tor  value,  nor  wliere,  when  the  will 
was  made,  the  title  was  not  a  registered  title. 
Do,'  d.  Kt/ii  V.  McOill,  8  Q.  B.  224. 

A  will  devising  lands  in  Upper  Canada  having 
been  made  in  Lower  Canatta,  where  testatrix 
lived,  and  being  duly  proved  and  enrolled  among 
the  records  of  the  ('ourt  of  King's  Bench,  and 
copies  thereof  directed  to  be  given  to  the  parties 
legally  entitled  thereto  : — Held,  tiiat  an  office 
copy  of  such  will,  duly  certified,  &c. ,  was 
eijuivalcnt  to  letters  probate  in  Ujjper  Canada, 
and  couhl  be  registered  as  such.  J'atalo  v.  Boy- 
iuijlun,  4  C.  P.  125. 

As  to  the  effect  of  registering  or  omitting  to 
register  wills— See  "  1{e(4Istry  Laws,"  Vlll.  (5. 
p.  3273. 

See,  also,  Ifi/dii  v.  Dcivreiu;  26  Q.  B.  100. 


IV.  Pkoof  ok  Will. 

[Sn-  n.  S.  ().,  c.  0.2,  s.  41-U,  and  c.  109.] 

1.    WIk'II  the  Will  has  been  Lost. 

Tn  ejectment  it  was  proved  that  defendant  had 
the  will,  on  which  plaintiffs'  title  depended,  in 
his  possessicm  when  it  was  last  seen,  and  that 
notice  to  produce  it  and  a  subpa'na  duces  tecum 
had  been  served  upon  him.  Defendant  not  having 
produced  it,  the  rcgistiarof  the  county  produced 
a  memorial  of  it,  M'hich  w.is  proved  by  one  of 
the  witnesses  thereto,  who  also  swore  that  he 
saw  one  MeA.  draw  the  will,  and  the  latter 
swf>re  that  the  memorial  was  a  true  copy  of  the 
will,  which  had  been  executed  in  his  presence 
and  that  of  another : — Held,  that  this  evidence 
was  properly  admitted.  Hamillon  I't  ill.  v. 
Lii/fithoi/i/,  21  0.  P.  12().  See,  also,  llayhall  v. 
Shi'phiin'l,  25  Q.  B.  53(),  p.  138(5. 

In  ejectment,  in  proof  of  the  existence  of  a 
will,  one  H.  swore  tliat  she  saw  the  will,  giving 
an  explicit  statement  of  its  contents,  and  it  also 
apjicared  that  tlie  devisees,  of  whom  the  heir-at- 
law  was  one,  all  submitted  to  and  acted  upon 
it  : — Held,  sutticient  evidence  of  the  existence  of 
the  will.  Held,  also,  that  the  will  was  sntti- 
ciently  inoved  by  the  execution  and  registry  by 
the  heir-at-law  of  a  memorial  of  the  will,  it  being 
a  declaration  against  his  proprietary  imcjcsD, 
and  he  being  de»  1  at  the  time  of  the  trijil. 
Semble,  it  was,  f)n  tliis  ground,  good  primary 
evidence,  not  only  against  the  heir-at-law  and 
those  claiming  under  him,  but  against  third 
parties.     Broiru  v.  Morroii;  43  (}.  B.  436. 

It  appeared  that  search  for  the  will  was 
made  in  the  office  in  which  it  ■would  have 
been  had  it  been  admitted  to  probate  ;  in  the 
different  registry  offices  of  the  counties  in  which 
the  several  parcels  of  land,  of  wiiich  the  testator 
died  seised,  were  situate  ;  among  the  papers  of 
the  owners  of  the  several  parcels  ;  among  the 
papers  of  the  only  executo:  of  three  named  in 
the  will  who  could  be  found  ;  among  the  papers 
of  the  draftsman  of  the  will,  and  among  those  of 
several  of  the  tlevisees.  Held,  sufficient  to  let 
in  secondary  evidence  of  the  will.  Held  also, 
that  plaintiff 's  case  was  within  s.  26,  c.  51,  R. 
»S.  O.,  under  which  they  had  served  notice.     Jb. 


A  will  was  prepared  and  sent  tn  test^ti 
was  sub8e(iuently  seen,  sitrned  by  liim  " 
hands  of  his  wife,  by  the  fathe'-ut  the     ' 


aii.i 
Wthe 

legatee  and  devi8ee,'who  reai'   t  o\er"..,'M   "''J' 
••      -         ■  ■  -  ^''  '"I'umnit. 
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diately  on  his  return  home  n.'K 
of  the  names  of  the  executors  as  woll  i     ■    ^ 
several  becpiests  other  than  the  imivisiiiM"'  "" 
wife  ;  and  five  days  before  hisduath  tliu't  I"" 
told  him  that  his  will  was  still  in  (.■xistci/.         ' 
that  he  had  given  it  to  a  i)er.s(iii,  wli.,!,,''')'  ™' 
fused  to  name,  to  have  a  codicil  |ir(|iiir,.,|  "^  ^ 
second  memorandum  was  made  l>v  liini  fr'„^"'i,'  i 
words  of  testator,   of  t\w.  cdiitcnts  nf  th'!'" 't 
which  agreed  substantially  witlj  the  lir^f''  i- 
i-estator's  death  no  trace  of  tlii'  will  uimii  i"| 
discovered.     The  court  made  a  dctrue  f,t'il' r  • 
ing  the  will,  and  directing  pi„b,itf  t„  1,0,^,121 
to  the  executors  named  therein,     /;,  „, ,,°  ij    f 
loirk;  LSChy.  279.  ''  ■'''*! 

Where,  in  conserpience  of  thu  state  in  vi,j 
testator  left  his  papers,  a  reas(iial)li;  il„„|,t  ^;. " 
created  as  to  his  having  left  a  will,  the  ci„,1 
the  parties  necb«»,uy  to  discuss  ;li..  cii.,.,fi  ' ' 
"Will  or  m)  Will?"  were  ordered  to'l  '"' 
by  his  estate.     II).,  14  C'liy.  2-4(1. 

On  the  investigation  of  title  lictwcen  von,',,, 
and  vendee,  under  tlie  ordinary  iinis.licti,,,,'' 
the  court.  Affidavits  are  adniissilile  i,,,",',' 
purposes.  Where,  however,  an  atHilavit  mC"^' 
fered  to  prove  the  loss  of  a  will,  wliich  Iwdl 
prove  in  a  Surrogate  Court  in  Ni'w\iiil;,|,iit)j,, 
never  been  registered  or  proved  in  (lnt:iii„  anil 
there  was  some  reason  for  aiipielieinlin,.' .[J 
there  existed  no  legal  means  of  imidt  of  tlurili 
by  the  purchaser,  sliould  he  be  (oiiiiK.lk.lt.ij!] 
cept  the  title,  the  affidavit  was  held  iiisufca.L 
evidence.     Jiriuly  v.   ]Viilt.'<,  17  Chy.  ()!i!i. 


2.   Olhn-  Caw.<. 

The  date  of  a  will  being  30  years  dW  ;.  .ji 
ivlone  sufficient  under  all  cireumstaiu'es  tM|,!i,,J 
that  it  is  the  real  age  of  the  writing,  i\\iiif;| 
comes  from  the  jiropor  custody  ;  but  siiiiie|ip,< 
must  be  given  of  a  concurrent  pnissussidn  .ittj 
property  consistent  with  it,  or  of  the  txi-tcL 
of  the  will  for  .SO  year.s.     l)oi'  Stcnu.i  ,hii 
Cli'vivnt,  9  Q.  B.  (550. 

The  words  "Her  Majesty's  pnssossimnntil 
Upper  Canada,"  used  in  1(5  Viet.  e.  Ill,  s.  ,'),i 
':.  (j.  C.  c.  .32,  s.  11.)  include  Knglaiid .- HJi 
therefore,  that  tiie  prol  ate  of  a  will  ixeciy 
there,  umler  the  seal  of  the  I'reiegatid'  0, 
of  (.'anterbury,  was  ])roperly  reeeivi'il  in  m 
dence.     Voltmiui  ct  iil.  v.  Jirntni,  l(i  (,i.  B.  1; 

A  notice  of  intention  to  pivc  a  \irMii 
evidence  as  proof  of  tlie  will  uiiilcr  (',  .s.  [', 
c.  .32,  8.  9,  is  available  at  any  trial  nf  tlit  cai 
and  not  merely  at  the  fii-st  trial  aftor  tin.;.™ 
of  the  notice.      \\'il.ion  v.  Bainl,  1!)  C,  1',  %  ] 

Where  a  probate  is  used  as  eviiloiicf  iiiili 
S.  U.  C.  c.   1(5,  it  is  evidence  of  the  ttsM 
death  na  well  as  of  the  will.    Dam  >!  i 
VaiiNoi-inaii,  30  Q.  B.  437. 

A  notice,  under  C.  S.  U.  C.  c.  .S2,  a.  'X4\ 
intention  to  use  the  probate  of  D.s  nil 
served  ten  days  before  the  actual  ila.vi'it 
though  not  before  the  coninii!j.si(iii  ihwiifli 
assize ;  but  a  similar  notice  fur  the  [ind 


■p<m 


4U(j 

3(1  and  scut  to  tcstatnr,  a„l ' 
uen,  siu'iieil  liy  him,  i,I  .jj^ 
t  the  fatho>-ot  tlit  icsiilvL 
whoreiw'  't  "ver,  im,i  i,^^; 
I  home  ii.'ulu  a  (lenul  )(,«;„. 
executors  ;is  woU  („  „j  ^^^ 
ur  than  till!  vrdvisidii  (irtii^ 

before  his(li;:itlitln:u.stat(ir 
U  wiis  still  ill  cxistcua-,  and 

to  a  iiersiiii,  wlimn  he  re. 
.we  a  codicil  \irciiaiV(l,  ain  j 
u  was  made  liy  liim  (mn,  tv  I 
)f    tho   contents   (if  tllu  wiU^ 

[Uitially  with  tlie  lirst.  Ami  i 

trace    of    the    will   i;(,l;V,  1^ 

Durt  made  a  deL-rw  i-stiilfcli. I 
rectiiig  iirohate  to  hognntel] 
med  therein.     Hi  .<«  7  v.  iV.  | 

^uence  of  the  state  in  whin  .1 
pers,  a  reasi  nahle  ilimhtw^l 
wing  left  a  will,  thu  cn-isiij 
,,y  to  discuss  C\M  ii\i(.-stiiiui,i| 
'"  were  ordereil  to  he  honitl 
,  14  Chy.  •24(>. 

atiou  of  title  hetweun  vcnilf,!! 
•  the  ordinary  jurisdictinii  oil 
ivits  are  adiiiissilile  l(ir  subkI 
,  however,  an  affidavit  was.ii.f 

loss  of  a  will,  which  hadlwul 
ite  Court  in  New  Vm-kjuit  bul 
jred  or  jirovcd  in  Oiitariu,  ajX 
reason  for  aiiin-eliemliii:' tluti 
egal  means  of  pnini  <it  tlivTilll 

should  he  he  eiimin'lhdt')i;-f 
'  affidavit  was  heM  iiisiittititi',1 
,j  V.   tr<(/^,  17  Chy.  tl!i!i. 


2.   Other  €a»i'i. 

ill  heing  30  years  (lUiinjU 

lor  all  eiirumstauot'st'iimti] 

of  the  writing,  evtiiiij 

)'[)er  custody  ;  Iwt  mw.fA 

a  concurrent  imssi'ssidu  nfti 

nt  with  it,  or  of  the  existtw 

V(!a;'s.     Do*'  Stcnii*  tl  'li ' 
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admitted  to  have  been  served  in  1  ami  the  court  will  make  a  decree  declaring  the 


la 


(550. 

Icr  Majesty's  jiossessiiuumtil 
used  in  It'i  Viet.  c.  l!),s.,vd 
(.  11,)  include  F.iighiul  "" 
tile  l>r<il  ate  of  a  will  1  win 
I  seal  of  the  rrerogative  0 
was  jiroperly  reeeiveil  in  tffl 
el  (tl.  V.  Jii-inni,  Hi  (,i.  B.1SI| 

intention  to  pivc  a  in-lntsi 
,f  of  the  will  uii.Ui'C.  \l.( 
■ailalile  at  any  trial  of  tlieoiu 
at  the  first  trial  after  tin  ot 

late  is  U8e<l  as  evidcnco  mi.leid 
it  is  evidence  of  the  ttsUW 
aa  of  the  will.  Jhw  >i 'H 
0  Q.  B.  437. 

lerC.  S.U.  f.c.32,8.l'.,;;i4 
je  the  probate  of  1>.  s  *ii 
8  before  the  actual  day  "it 
fore  the  coniuiiasioii  day  ot 
similar  notice  for  the  umi* 


»'"^^'  Seiuhlci  thiit  the  first  named  notice  was 
""'f'  I  j,|  tj,„i.,'  hut  that  the  plaintitf  couhl  avail 
?*'*"if  nf  the  other  luitice,  for  such  a  notice  for 
Tiize  nee.l  not  he  repeate.l  :  -Held,  that  the 
i,i  the  hist  named  notice  statnig  the  copy  of 
"I'lte  to  he  stamped  with  the  seal  of  the  Sur- 
""  f  „f  Ontario  instead  of  the  county  of  York, 
a!f  tt  iuvali'late  it.     Mnirt  v.  Behart,  26  C. 


w 


•1  re  nrohitc  of  a  will  is  produced  at  the  '  the  purchaser,  if  the  (|estion  is  dec 


of  notice  served  under  22 


I  iMriii"  ill  piirs"""*-'*^  '" 

1  V  't  "''•3  i»'"'  *''"  "Pl'"^'**-'  P'^''*y  '""'•''  ""*  ^'^''^'" 

li'eof'an  intention  to  dispute  the  validity  of 

Jw  alle'-eil  devise,  the  probate  will  he  sufficient 

Lvdriice  of  such  will  and  of  its  validity  and  con- 

If  t«'  hut  if  the  notice  to  dispute   has  been 

!rVed  and  the  will  does  not  appear  to  be  duly 

r?niit'ed  the  court  will  give  liberty  to  a<lduce 

irther  evidence,   hv  affidavit  or  otherwise,  to 

L.«'  that  the  several  rcjuisites  of  the  4  Will   IV. 

IS  to  the  execution  of  wills,  have  been 

Uuly  ooiuplied  with.     Skivart  v.  Z-fe.t,  24  Chy. 

Xlie  prohate  produced  hail  a  memorandum  at 

k.  foot  thereof,  namely,    "  Xd.  W.  (}.,  deputy 

M'trar, "  ami  at  the  end  of  the  last  page  and 

liniicxed  thereto  was  a  certificate  properly  stam- 

■  ,1  (vitii  the  seal  of  the  court,  and  duly  signed 

cl  certified,  of  the  probate   being  a  true  copy 

Jtlie  will:— HeM,  that  the  probate  produced 

If a-s  ii  eojiy  stamiied  with  the  seal  of  the  Sur- 

lOL'ate  ('ourt    granting    the    same,  witliin   the 

mailing  of  the  statute,  and  was  therefore  prima 

itic  sulKeient.    Jh-     . 

V,  APl'MfATIOXH  TO  THE   CoURT. 

[Si'c  If.  S.  0.  c.  107,  s.  So.] 

1.  For  the  Count ntclion  of  WiUx. 

(  The  eourt  eaunot,  oil  a  petition  under  section 
|l  of  tliL'  Act  to  amend  the  law  of  property  and 

lusts  i-!l  Vict.  c.  2S),  make  a  declaration  as  to 
:  odii-truetion  of  a  will.     In   ri:   WilUaim,  1 

Sy.  ('Iw!idi.  a72.— Mowat. 

I  Oil  a  fK'tition  to  obt.ain  the  opinion  of  the 
Urt  on  the  construction  of  a  will,  under  2!) 
Ret.  0.  '2S,  s.  .SI  ;— Held,  that  the  court  couhl 
tgive  any  opinion  on  such  a  point  upon  peti- 
jn;  and  the  court  declined  to  make  an  order 
tyiiu'  whether  a  bill  would  be  i)roper.  In  re 
Virs  \y\U,  18  Chy.  210. 

|To  avoid  expense,  fpiestions  which  arise  in  the 
iter's  offiee  on  the  construction  of  a  will 
ould.  where  practicable,  be  left  for  decision  by 
I  cmirt  on  further  directions,  instead  of  being 
light  before  the  court  by  way  of  appeal  from 
I  master's  report.     Scott  v.  Scott,  18  Chy.  66. 

Inhere  a  plaiutift'  claiming  under  a  will,  insis- 
lion  a  construction  which  was  decided  against 
i,  whereby  her  claim   was   considerably  re- 
el. s!ie  was,  nevertheless,  under  the  circum- 
Bft'sof  the  case  ;— Held,  entitled  to  the  costs 
JjBie  suit.    (Jotdsmitli  v.    Guldmnith,  17  Chy. 

here  a  party,  in  addition  to  a  declaration  of 

|tnie  ennstruetion  of  a  will,  is  entitled  to  ask 

bn8ei|uential  relief  the  administration  of  the 

the  ciise  is  withui  General  Order  538  ; 


proper  construction  of  the  will  without  directing 
the  administration  of  the  estate.  Miirjilii/  v. 
Miirphij,  20  (.'hy.  575. 

The  rule  which  authorizes  the  payment  out 
of  the  estate  of  the  costs  of  all  parties  interested 
in  obtaining  the  construction  of  a  will,  does  not 
apply  to  a  case  where  a  )iurchaser  refuses  to 
complete  hi.s  purchase  of  lands  from  a  pfirson 
claiming  title  under   such  will.      In   such  a  case 

ided  against 
him,  will,  as  in  ordinary  cases,  have  to  pay  the 
costs  of  tlio  litigation  necessary  for  (d)tainiiig  the 
decision  of  the  court  upon  the  ([uestiou  of  title. 
Siiiil/i  V.  C'oli'iiKiii,  22  Chy.  507. 

Where  the  several  members  of  classes  of  per- 
sons interested  in  an  estate  severed  in  instruct- 
ing counsel,  the  court,  though  it  gave  them  costs 
out  of  the  estate,  directoil  the  attention  of  the 
master  to  the  subject  on  taxation.  Cntirford  v. 
Liiwlii,  2;K;iiy.  214. 

Where  a  testator  provided  that  the  executrix 
was  to  have  the  sole  management  (luring  her 
life,  and  the  executors  were  to  manage  after- 
wards ;  and  the  latter  filed  a  bill  .a'.'.iinst  the 
executrix  without  sufficient  cause,  they  were 
not  allowed  their  cfists  ;  but  the  matter  having 
been  brought  to  the  notice  of  the  court  a  decree 
for  an  iiccount  was  made  as  respected  the  exe- 
cutrix.    lli'Uem  v.  .Si-ri-rs,  24  (Jliy.  320. 

In  an  application  under  the  Vendors  and  Pur- 
chasers Act,  K.  S.  (>.  c.  100,  it  is  only  necessary 
that  the  same  parties  should  be  represented  who 
wouhl  be  parties  in  a  suit  for  specific  perform- 
ance with  a  reference  as  to  title.  ( )ii  such  .an 
application  the  court  will  construe  the  will  or 
other  instrument  on  which  the  vendor  makes  his 
title.  Ill  IV  Union  E.s/ate,  7  P.  11.  3!»ti.— Chy. 
Chamb. — Spragge. 

See  Kohmn  v.  Jiinlhir,  22  Chv.  420,  p.  4116  ; 
Lbitj  V.  Smith,  25  Chy.  24fi,  p.  4070. 


2.   To  Set  amid   Willi. 

Where  a  will  relateil  to  both  real  and  personal 
estate  and  the  personal  property  was  worth  at 
least  €2,000,  and  it  w.vs  sworn  that  the  ((ues- 
tions  to  be  tried  and  determined  as  to  the  validity 
of  the  will,  were  of  such  importance  and  diffi- 
culty that  they  coul  I  be  more  efi'ectually  tried 
and  disposed  of  in  the  Court  of  Chancery  than  in 
the  Surrogate  Court,  which  statement  was  un- 
contradicted ,  the  court  ordered  the  removal  of 
the  matter  into  tbis  court.  Ila  Ercles,  1  (Jhy. 
Chamb.  370. — Mowat. 

A  bill  impeaching  a  will  of  which  probate  had 
been  granted  to  the  plaintitt'  by  the  .'Surrogate 
Court,  stated  that  after  the  probate  had  been 
granted  the  plaintiff  had  discovereil  a  subseipient 
will  of  the  testator,  an<l  that  this  subseiiuent 
will  was  the  deceased's  last  will.  The  wills  dis- 
posed of  both  real  and  personal  estate  : — Held, 
that  whetlier  the  will  had  been  proved  in 
common  form  or  in  solemn  form,  this  court  had 
jurisdiction  to  try  its  validity.  I'errin  v.  Perrin, 
19  Chy.  259. 

J.  S.  C.  died  in  the  State  of  New  York,  leav- 
ing a  will,  which  the  courts  there  declared 
void  as  having  been  improperly  attested,  .•iiul 
thereupon  letters  of  administra  tion  of  his  effect 
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in  Outivrio  were  granted  to   his  widow  by  the  I  the  rent  in  (lUCBtion  had  accniuil  duo    i, 


proper  court ;  and  she  and  the  next  of  kin — all 
of  wlioin  were  of  age— made  an  agreement  for  a 
di8triliiitii)n  of  all  tiie  nHsuts,  whoreupon  she 
tiled  a  liill  in  tliis  court  to  iiave  such  agreement 
eataldiiihed  and  the  intended  will  declared  in- 
valid,  witli  a    view    o 

legatees  tiiereunder  from  afterwards  attempting 
to  set  ui)  the  same.  The  court  umler  the  cir- 
cumstances, and  in  view  that  the  intended 
legatees  were  not  parties  and  that  no  controversy 
was  shewn  to  exist,  refnsed  to  make  any  declar- 
ation, jiud  dismissed  the  bill  ;  but — ;i8  the  de- 
fendants were  all  assenting  parties  to  the  course 
pursued  by  the  plaintitF — without  costs.  Clarke 
V.  Cuok;  L>:iCliy.  110. 


<'t  ul.  v.  Jiruvb',  43  C^.  B,  (109. 


Defendant  was  tenant  from  year tuveir,!     i 

premises  in  respect  of  wliich  tin.'  iint  in  ,  ,,.,,*  I 

was  sought  to  be  recovereil,  l)eiiiL;  f(ir  tiin. '   ' 

c       1.        •        ii      •   i.      1    1  ,  tors  accruing  due  after  the  deatli  i,t  tl,.  V'"'' 
f  estopping  tlie  intended    ^r        i.-      <.  ^  "-••■'■ii  "i  tut;  i^,,^,, 

c^'._....r- 1 .  „ii *.:....    JSo  notice  to  (put  was  given,  nor  wiiftthi.  til  ■ 

<letermined  by  the  consent  of  tlie  pai  tii.t  Lnt  il"  * ' 

(m  the  C(mtrary,    the  defendant  rtui^qmjy' ■ 

continuance  (if  the  tenancy   Ity  the  ii?iv 

rent  falling  due  after  the  les.soi's  dtmij".  _i|  ■.  I 

tiiat  the   tenancy   was  not  detLiniiiail  l,/.'i 

death  of  the  lessor,  and  tliat  tlie  lilaintitls  t' 

devisees  in  trust  under  the  lessdi's  wJH  ',,  i 

entitled  to   recover  the  tiu-ee  c(Uaituis'  ru' 

use  and  occupation.     Held,  nU, 


'•<  that  it  \\M 
The  rule,  that  all  parties  interested  in  the  sub-  ,  answer  for  the  defendant  that  he  hail  hmm.I 


ject  matter  of  a  suit  must  be  before  the  court, 
should  only  be  relaxed  under  Con.  Order  57, 
where  tlie  interest  of  justice  manifestly  reijuire 
it.  QiKiiil:  V.  Siiullr.n:  ti  1".  11.  228."^  —  Chy. 
Chamb.  — Spragge. 


occupy,  for  he  still  held  by  the  |ilaiiitili; 
mission,  and  might  have  occuijitd  huil  ; 
pleased.      /It. 

A  person  who  purchases  laud  fimn  tl.,.  i,,| 
with  notice  of  the  terms  of  the  "ill,  hut  lUiivJ 
an  erroneous  supposition  that,  atiiinlina  i,,,; 
true  construction  of  the  terms,  thu  laiKhvi.itj 
atl'ectcd  by  it,  cannot  set  up,  a.s  agaiii>t il:iiiia"-i'| 
under  the  will,  the  defence  (jf  a  jmivlii,, 
value  without  notice.     Siiiilli   v,  /j'n/,,,;.,/., 


A  suit  was  brought  to  set  aside  a  will,  and  the 
persons  interested  in  the  will,  as  well  as  those 
interested  as  next  of  kin  or  heirs-at-law  in  the 
event  of  the  will  being  set  aside,  M'ere  made 
parties.  Defendant  Mary  .S.,  one  of  the  heirs- 
at-law,  died  snb3e<piently  to  the  institution  of  j  (Jhy,  21) 

the  suit  :-Held,  that  the  suit  should  be  revived        ^  will  disposed  of  the  benelieial  ii.t.M 
against  the  representatives  of  Mary  .S.  ;  and  that  ,  ,j^„j    i,,,^  i^ft  the  legal  estate  to  lUsce,,,;  . 
although  their  interests  was  represented  by  other  ]  j,^;,.  ._Hehl,  that  lapse  of  time  talliu,.  si.,,, 
parties  to  the  suit,  (  on.  Order  ..,  did  not  apply,    ^^^^  statutory  bar,  was  no  .lefen.e  hv  a  mlr. 
as  they  might  afterwards  bring  another  suit  to    fj.,„^  ^j^^   heir-at-law.     ///  '  " 


impeach  the  same  will  in  ease  this  suit  fiviled, 
and  no  suthcient  reason  was  given  to  justify  the 
suit  being  proceeded  with  in  their  absence,    Ih. 

The  court  lias  jurisdiction  to  set  aside  a  will  as 
having  lieeii  executed  under  improper  iiiHuenee, 
or   when   tile    testator    was    not    of    sufficient  j 
capacity,   without  waiting  for  a  revocation   of  \ 
probate.     I'errin  r.   I'errin,  lil  Cliy.  25!),  appro-  i 
ved  of  and  followed.      iVilnon  v.  H'IIsoh, '2iVhy 
377. 


VI.  Mi.si'Ki.LA.\Eous  Cases. 

In  setting  out  a  will  in  pleading  there  is  no 
necessity  to  aver  that  all  the  solemnities  of  the 
statute  have  been  observed  in  regard  to  its  exe- 
cution ;  the  averment  that  it  was  made  and 
jjublished  as  by  law  is  reipiired  for  the  passing 
of  real  estate,  is  sufficient.  IValtou  v.  J/ill,  8 
Q.  B.  5(i2. 


K.,  the  agent  of  a  testatrix,  intidiluct 
her  will  a  clause  declariiig  that  slie  hail  *.,l,ls( 
(me  S.  two  properties  therein  ilescrilic 
directing  the  plaintiff  (to  whom  shu  iltviwl 
her  real  and  personal  estate  luiieficiallyi. t-i' 
vey  these  properties  to  S.  The  testatrix  w 
tracted  with  S.  for  the  sale  to  him  iifnikniilv 
these  lots  ;  but  E.  alleged  a  verbal  har^Min 
the  testatrix  to  sell  the  lot  to  him  :  tln^wK 
writing  as  to  such  a  bargain,  ami  iin  iiart 
formance.  After  the  death  of  the  tistatiu, 
induced  the  plaintitt',  who  was  iiotnfa^'f,  tia 
ecute  a  ccmveyauce  to  >S.  of  tlie  two  hits  :~.Htl 
that  the  alleged  bargain  with  E.  was  iiutiii 
ing  on  the  plaintiff,  and  a  release  (if  the  h 
her  was  directed,  with  costs  t(j  he  jiai'l  In 
Archer  v.  S'coff,  17  Chy.  247. 


Where  a  solicitor,  when  receiving  iiistriuiK^ 
for  the  preparation  of  a  party's  will,  is 
i  aware  of  the  object  the  testator  has  in  vitw.i^ 

The  plaintitTs  claimed  title  under  a  will,  by  ,  the  language  used  will  not  etieetuatetiiatnil 
which  the  testator  devised  to  his  widow  "  1,000  j  is  the  duty  of  the  solicitor  to  call  tlietitU 
acres  of  land  in  W'alsingham  ;  and  if  he  had  less  attention  to  the  fact,  and  to  pniiit  out  t^ 
than  1,000  adjres  there,  then  that  quantity  to  be  i  wherever  the  words  used  fail  in  cainiiiiioiiillj 
made  up  to  her  out  of  his  Zorra  lands."  The  !  known  intentions  of  the  testator.  It  ise 
defendants  shewed  no  title,  but  contended  that '  ous  to  suppose  that  the  solicitor  iiriii*rl;ii 
to  succeed  tlie  plaintiff's  must  prove  that  the  charges  his  duty  by  simi>ly  taking' il"«ii  it 
testator  died  seised  of  1,000  acres  more  than  the  i  dire(jtors  given  by  the  testator,  witlimitiricrti 
land  in  (piesti(ni  in  Walsingham,  and  that  the  ,  to  their  effect  upon  the  provisions  it  was  J 
plaintills  should  be  nonsuited.  Upon  a  motion  '  the  testator  desired  to  make  with  R';,'ariiwl 
made  on  huive  reserved — Held,  that  the  nonsuit  i  family  and  estate.  W'ilnuii  v.  ll'iiMw,  i'llj 
should  be  entered.  Miller  el  al.  v.  Aiiijer,  8  C  j  39. 
!*•  ^^-  I      Where  a  will,  though  prepared  hy  a  «* 

One  of  the  do.visees  in  trust  under  a  will  re-  ]  was  so  inconsistently  worded  that  liiit  1 
fused  to  accept  the  trust  : — Held,  that  he  was  [  benefit  could  be  derived  fnnii  his  h^ml 
not  a  necessary  party  plaintiff  in  an  action  for  i  construing  it,  the  court  tiiouglit  that  i\im 
rent  of  tlio  jji-emisea  devised,  although  his  formal  j  an  interpretation  should  be  made  of  tlii'lMfJJ 
reuuuciatiou  iu  writing  was  not  made  until  after  |  in  order  to  ascertain  the  intentiuua  ui  tk  ti^ 


hail  acciuuil  iliiu.    //„,,)„ 
Q.  U   IIO'J. 

iiaiit  from  year  t"  ycu ,  f  tl  ^ 


>f  which  tlio  lent  i 


l'ilH-l!.„  I 


idveretl,  hoiiin  f(ir  tlii'ft  ,|iu.!  I 
iter  the  ik'!itli  i.t  tin:  W,', 
as  givuii.iKir  wiis  thf  tinanty I 
oiisent  <if  tlif  inirtics  wititli,!;' 
lie  (lufeiuUuit  ri;i;(i^'iii/.,-i  t|,j| 
tenancy  hy  the  ii:iyiinia  , 
er  the  lessoi'-i  ilfulL  ■.  -Iit',,l.| 
was  not  iletcniiiiicil  li\  tj,^ 
,  anil  that  the  \il;iiiitiiis,  fei 
mder  the  k'ssdr's  will,  «,.| 
•  the  three  i|iKivtfis'  nii'.  a| 
I.  Hehl,  aUo,  th:it  it  wa,  • 
unilant  that  he  hail  n-.irA 
1  hehl  hy  the  \ilaiutill',  ], 
lit  have  iPcciniiLil  lunl  i.t  ,)| 

[lurehases  land  frinn  thv  i-m 
terms  of  the  will,  Imt  lUi.ltJ 
osition  that,  uecnnliiiL;  Im  tij 
of  the  terms,  tin.'  hunl  \v,«iJ 
not  set  n\),  as  ayaiii>ti'l:iiiiiiid 
le  defence  of  a  luiivhasir id 
itice.     liiiiUli   V.  /jiw/ii.''.-.  Ill 

(I  of  the  heiielicial  iiitric.n 
1  lej^al  estate  to  dusuuini  t^  . 
,t  lapse  of  time  lallin^  sli^rt ;( 
',  was  no  defence  hy  a  irtird 
t-law.     111. 

of  a  testatrix,  iutr(4uco'l  :i4 
declaring  that  she  liail  s"Ha 
l)erties  therein  (k'sciilii-4, 
aitiff  (to  whom  she  deviwli 
loiial  estate  heiieticiallyi.  t"i'«^ 
rties  to  S.     The  testatrix  tf* 
'or  the  sale  to  him  "t'nuo'iiilyii 
E.  alleged  a  verhal  Iwrgiinb. 
sell  the  lot  to  him  ;  tliiTc  wafij 
ih  a  V)argain,  and  no  mrt  pa 
r  the  death  of  the  ti'Statns,  1 
intiff,  who  was  not  uf  age,  t«a 
iieeto8.  of  the  two  lots  ;-Hell 
barL'ain  with  K.  was  wVm 
titr,  and  a  release  (if  tlit  ki 
id,  with  costs  to  he  iianlklT 
17  Chy.  'HI- 
,tor,  when  receiving  iibtrwti 
,tiou  of  a  party's  will,  imi 
,fct  the  testator  has  in  vw.a 
will  not  etVectuaU'tliatinJ,| 
le  solicitor  to  call  tktcsHM 
^  fact,  and  to  v«nA  out  t. 
„rdsnsedfailincarrviii);u«i« 
us  of  the  testate  ir.    It  is«n« 
that  the  solicitur  iiri.i*dy« 
.ty  by  «i">l'ly  taking  il'^f^ 
by  the  testator,  witlii.utiriew 
.pon  the  provisions  it  was* 
fcred  to  niakewithregarM 
ite.      Wihou  v.  \\dm,-^'\ 

>,  though  prepared  l.yas* 
isteutly   worded  t bt    it 
be   cleHved  from  li«  W'  " 
he  court  thought  that ;.»  « 
Brn  should  be  made  oltkto 
rtaiuthehiteutionsuttlie 


UUo 


WORDS  AND  PHRASES. 


4146 


L      ,1  if  lie  had  henn,   in  fact,  inops  ci 
£/,■;' v,.SV.v,-., --'4  Chy.  31'0. 


WINDOWS. 

S<'C   LlOHTS. 


WITNESS. 

I    Is  CiMI,  .\(  riONS— .^fC  EVI1JE\('E. 

II  Is  Cki.minvI'  Maiters — .SVr  Criminal 

Law. 

III  Is  iNsTltlMKNTS   FOR    REGISTRATION — Si'l' 

HwiisTRY  Laws. 
]V.  To  V.'ii.i.s— Vec  Will. 


riHiDSTdCK  AX!)  LAKE  HUKUN  RAIL- 
WAV  CuMl'ANi. 

,v,,  jIvn.wAvs  ANii  Railway  Companies. 


oiisilii.  I      "At    Issue"  —  See   M(Hlllftll•tln•l■l•.^  itml  Mii- 
rimiifi''  liinnntiicc  Co.,  v.  Atirmii/,  7  P.  U.  13. 

'•  Barge" — See  Shiiihnft'v.  Royal  Vamulian  In- 
mtritiiri'  Co.,  42  ().  15.  ,'{(i7. 

"  lietweeii  " — See  //arrotd  v.  T/ir  Curporn- 
tiiiti  ii/' //if  Ciiitiilii  of  .Siiiicui'  cf,  III.,  Hi  C.  P.  43, 
18  o;  p.  9. 

" Board"— See  (^((f''«  v.  Mi-Qmrric,  22  Q.  B' 
fiOO. 


WollDS  AND  PHRASES. 

I,  MlSNoMKIl— .SV(;  MlSXOMER. 

III.  l'.un:rii,AK  Words. 

1.  1,1  /,rtMM—.SV(' Landlord  and  Tenant. 
■I  III  W'ilU^See.  Will. 
KxPLANATioN  OK — See  Evidence. 

I "  Alisdlnto  purchase"— Sec  Bidout  v.  Harrh, 

ic.  1'.  ss. 

L".\caaunt'— See/;o/«V/-  v.  Clay,  2?  Q.  B.  438. 

['' Aaiihiit  hy  'i'enipest" — See  T/iMk  v.  Union 
mmlhni  Cu.,  29  C.  P.  70. 

|"Agent"-Sce  Bci/ina  v.  JIyne.%  L3  Q.  B.  194 ; 
ij/iiw  V.  A  rmntrony,  20  Q.  B.  245. 

|"\n"  construed  "any" — See  Gllmore  et  al. 
k...W»i/t  H,  T.  G  Vict.  R.  &  H.  Dig.  2G5. 

|".ytered"— See  Bc(jina  v.  Plunkett,  21  Q.  B. 

["Aiul,"  construed   "or"  in  a  Statute — See 
d;/y.  Ltiduial.,  1  Q.  B.  357. 

r' Any  party  to  a  cause" — See  Darling  v.  Sher- 
«;,'2L.  ,1.  i\.  S.  130. 

S?' .appeal  shall  lie  brought  " — See  In  re  Hunter 
pijjith,  7  P.  11.  86. 

"Appmtunances"  —  See    McNish    et   al.    v. 
jiir.,,  '25  C.  P.  290  ;  Harrix  v.  Smith  et  al.,  40 

lArrears"— See  Corhett  v.    Taylor,  23  Q.  B. 

*A3  soon  afterwards   as   practicable" — See 
i«0Mv.  (juuen  hmirance  Co.,  43  Q.  B.  271. 

|As  soon  as  possible"— See  Mann  et  al  v. 
'  m  jUmmiice  Co.,  19  Q.  B.  314  ;  Cammell 
BcHiic  md  Toronto  Mutual  Fire  Imurance 

i  3'J  Q.  B.  1. 

2(iO 


"  Bona  tide  possessor  of  land  " — .Sue  Stuart  v. 
liahlwiii,  41  Q.  H.  441!. 

"Brother" — See  /Irhh/i'ninii.  v.  London  Life 
A.i.^.  Co.,  44  Q.  B.  u3G. 

"  Building"— See  llvjina  v.  Latiadire,  32  Q.  B. 
429. 

^      "  By  contract  "-.See  Mclirmti  et  nl.  v.  Water 
ComndnnioHer  of  the  City  of  Ottawa,  40  (,J.  B.  80. 

"  By  deed  or  c(mveyance  "--See  Doe  d.  Baker 
V.  Clark,  7  (^  B.  44. 

"  By  himself  or  by  any  other  person  on  his 
behalf  "—See  Stewart  v.  Mualvmild,  11  L.J.  N. 
S.  19. 

"Candidate" — Sec  Beylna  ex  rel.  Coyne  v. 
C/iisfioIni,  5  P.  R.  328. 

"  Cnp.able  of  raising  a  weight  of  2,000  lbs. 
without  risk" — See  Hamilton  et  al.  v.  Mylex,  24 
C.  P.  309. 

"Cattle"— See  J/rvl//y;»c  v.  Grand  Trunk  B. 
Co.,  38  (I  B.  44(!. 

"Cause  of  action" — See  O'Donohoe  v.  Wiley 
et  al.,  43  t^.  B.  350. 

"Charged  upon  or  payable  f)ut  of  land" — See 
Ca.ipar  v.  Keae/iie,  41  Q.  B.  599. 

"Close" — See  Frank  v.  Carson,  15  C.  P.  135. 

"Concerned  in  the  loss" — -See  McBoasie  v. 
The  Provincial  Insurance  Co. ,  34  Q.  B.  55. 

"Concerning  any  boundary" — Sec  Manary  v. 
Daxh,  23  Q.  B.  580. 

"  Constitution  of  the  congregation" — See  ^c- 
Bae  V.  Me  Lead,  20  Chy.  255. 

' '  Construction  of  a  Railway" — See  McBae  v. 
The  Toronto  and  Aw>;.s^;«i/  N.  W.  Co.,  22  C.P.  1. 

"  Consultation" — See  Johnson  v.  Glen,  26  Chy. 
162. 

"  Continuation  of  damage" — See  Brown  et  al. 
V.  Grand  Trunk  B.  Co.  of  Canada,  24  Q.  B.  350. 

"  Convey"- See  Leach  v.  Dennis,  24  Q.  B. 
129 ;  Mncdonald  v.  The  Georgian  Bay  Lumber 
Co.,  2  App.  R.  30. 

"Conveyance" — See  Deed.  Baker  v.  Clark, 
7  Q.  B.  44. 

"Convicted"— See  Wilde  v,  Bowen,  37  Q.  B. 
504. 

"  Costs  in  the  cause"— See  Scott  v.  The  Grand 
Trunk  B.  W.  Co.,  3  P.  R.  270. 

"Coupon" — See  McKenzie  v.  Montreal  and 
City  of  Ottawa  Junction  B.  W.  Co.,  27  C.  P.  224. 

"  Credible  Witness" — See  Byan  v.  Devereux^ 
26  Q.  B.  100. 
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"Cruclitor"-  Sco  Kraiin  v.  /.'.m.^  30  (,'.  V.  l'2l  ; 
Davi(li«iii  V.  liitKH,  24  ("liv.  2'2 ;  LurU  el  ul.  v. 
Tutl/wpr  ,t  al.,  '21  (!.  V.  505. 

"  Crime" — Sco  In  ri'  Litriix  and  Mrdldnhaii,  29 
Q.  H.  81  ;  liniim  v.  Ilodibj,  41  (^  15.  2(11. 

"CtiNtiPiiier  "— See  MrLi-an  v.  />««  H  al.,  39 
Q.  H.  551. 

"Dangers  of  Niivigjitioii " —  See  Clux/oii  v. 
Dkksoiiil  <il.,  27  CI'.  170. 

"  l>iviiger.s  (if  the  Lake" — See  Lamed  v.  ^fe■ 
Hae,  1  Q.  B.  99. 

"Debt  "--See  In  re  Clemaii,  3fi  Q.  B.  559; 
Cock'hitni  V.  Sylrcstcr,  1  A,)]),  471. 

"  Default  of  ap|iointment " — See  Re  Harrln, 
12  L.  .1.  N.  S.  251. 

"Deliver  in,"  in  comlition  on  policy  of  In- 
surance—See DavU  V.  Sriit/is/i  Prorincial  IiiHur- 
anre  Co.,  Ki  O.  V.  17(>. 

"  Pi>l)onent  "  — iS'tje  /)ne  Lemoine  v.  Jiaymoiid, 
5  0.  S.  337. 

"Depot" — See  Ooyeau  v.  (Ireat  Wexfeni  li. 
Co.,  25Chy.  62. 

"  Detained"— See  lia;ii  v.  McDonald,  32  Q.  B. 
190. 

"  Direetlv  or  indirectly" — Hee  Stewart  v.  Mac- 
dmald,  11  L.  J.  N.  S.   1!). 

"  Disposing  of" — See  Oliver  7.  t.  v.  Ili/man, 
30  Q.  B.  517. 

"  Disnualifioation"  not  included  in  "  Qualifica- 
tion" iu  tlie  Munici]>al  Act — See  Ryijlna  ex.  rel. 
Mack  V.   Mannhitj,  4  P.  1{.  73. 

"  T)ivi(lend  from  the  estate" — See  McMtuter  et 
al.  V.  Kinij,  3  App.  R.  lOfJ. 

"  Duly  " — Doe  d.  Lemoine  v.  Raymond,  50.  S. 
337  ;  St'ayiier  V.  Apjilei/ate,  8  C.  p.'  133  ;  Cohmh-i 
V.  Ihdieit,  6  P.  R.  71  ;  yicholson  v.  (hwn,  35  Q. 

B.  71  ;  Smith  V.  Mutual  Inn.   Co.  of  Clinton,  27 

C.  P.  441. 

"  Dwelling  " — See  Oonlnlock  v.  Manufacturers 
and  Merchautu  Mutual  Insurance  Company  of 
Canada,  43  Q.  B.  5«3. 

"  Enjoyed  " -See  Smith  v.  Wallhria<ie,  6  C.  P. 
324. 

"Estate"— See  (>'A<i/  v.  Caret/,  8  C.  P.  339  ; 
McCtthe  V.  McCain;  22  Q,  B.  378  ;  Macdonald  v. 
The  Georgian  Bay  Lumlier  Co.,  2  App.  R.  3G. 

"  Kvery  person  convicted  " — See  Wilde  v. 
Bowen,  37  Q.  B.  504. 

"Exchange" — See  See  Leach  v.  Dennis,  24  Q. 
B.  129. 

"  Execute  and  deliver  a  deed  to  the  plaintiff" 
—See  Smith  v.  Donn,  15  Q.  B.  634. 

"  Existing  right  "—See  Fowler  V.  Vail,  4  App. 
R.  267. 

"False  swearing" — S^e  Mason  v.  The  Agri- 
cultural Mutual  A.fsurance  Association  of  Can- 
ada, 18  C.  P.  19. 

"Finally  passed"— See  Laio  Society  of  Upper 
Canada  v.  Corporation  of  the  City  of  Toronto,  25 
Q.  B.  199. 

"Firm"— See  Bolckow  v.  Foster,  25  Chy.  476 


"  Formal  olijection"     See  .lA-.l/,,, ■,.,„,     ... 
Xorthern  R.   II'.  (.'o.,  '22  Chy.  47(1,         '     ' 

"  Forthwith  "-—See  Lake  aud  i/„  i'<,i;,„,.„- 
oj  Priuce  Edward,  26  ('.  P.  173. 

"  Forward  "  a  deed — See  Dahi/i  i:il,  i   i;,i 
26C.  P.  264.  ■'  '"'■'"• 


Free   on    hoard" — See   Sai.k  u 


33(10. 


y  (1(1(111.  ,, 


"  From  one  town  to  anotiicr  "-Set  /Vk.;,,;/ v 
'J'lie  .Saiulwich  ,{■  Wliiilxor  I'lauk  aiiil  (,'i:ii<l  !•  1 
Co.,  12  Q.  a  59. 

"  From  the  time"— See  Boullon  \  l!„ii„,  0 
O.  S.  362. 

"Fully  accounted"' — See  Rr  ll„/.,i;„;i  •)■>  ( 
P.  65.  "■ 

"  Future  owners  and  occupants"  -Sw  v,,,,// 
V.  Shaw,  8  L.  J.  2!»7. 

"  (ieneral  course  of  a  river"  Sco  117,;/,  ,,  , 
v.  Duula/,,  27  Q.  B.  237. 

"(Jive"  a  lease — See  Walh  r  v.  A',//,/  u  ( 
P.  174. 

"  (iood  for  this  day  only"  Sec  A',;,/./,  y  /'l. 
Grand  Trunk  R.    11'.   r'o.,24(,».  il.  .-iK).' 

"  (iood  notes"— See  Me  Arthur  y.  ||';„,,/„„.  ^ , 
Q.  B.  144. 

"(iood  only  for  twenty  days  t'roin  (Utc"  >„ 
Crai;/  V.  The  H'K.ilerti  R.'W.  Co.,  24  (,».  |{,,V)4, 

"  Hear  and  determine  the  niattur  df  iiiiiiuil-l 
See  In  re  Madileu,  31  (l  B.  333. 

"  Herein  contained" — See  Mrdill  y.  '1%  M«- 
nicijial  Councd  of  Pelerhi/rodi/li  (iinl  I'iri., ,■',•'  i' 
i).  B.  44. 

"Her  Majesty's  posses.sions  out  nf  ( 'unii.la "- 
See  Coltniaii  et  td.  v.  Brown,  Id  (,).  1>.  l.t!, 

"  High  water  mark" — See  tlndinmt'  y.  ilr^ir)  I 
12c.  P.  418;  Plumhv.  McGai,in,u,:V2i).]\.i 

"Householder" — See  Reqina  e.r  r-L  /,<  v, 
/Ioi,kin.%  7  L.  J.  152. 

"Illegal  and  prohibited  act  iu  luimikttoj 
elections" — See  Re  Prcicott  Ehrihui,  .')•.'  (,i.ll  J'S  [ 

"Immediate" — See  McLellmi  (|.  t.  v,  AV 
12  C.  P.  542. 

"  In  and  at  his  tavern" — See  Hi'iim  v.  /'i,H| 
23  C.  P.  359. 

"In  arms" — See  Reifiua  v.  Hlni-in.  I7CP.| 
205. 

"  In  charge  of" — See  Markhma  v.  Tin  ''Vi(j 
Western  R.   W.  Co.,  25  Q.  B.  .-172. 

"Income" — See  McCan/ar  v.  .l/'-A'i/m'A  IJl 
Chy.  361. 

"  Indorse" — See  Lee  v.  Bank  <;/  JtrilU  S'd 
America,  20  C.  P.  255. 

"  Innkeeper" — See  Reijina  v.  Park'',  i3  C.P.j 
359. 

"  Insolvent" — See  Sutherland  v.  Xirini, 

B.  629 ;  Hersee  v.   IVhite,  29  Q.  B.  J:)-'. 

"In  store" — See  Isaac  v.  Andmr-i  tt  d'. 

C.  P.  40. 
"Joint  interest  "—See  In  re  RdxrtimlB^ 

land,  5  P.  K.  346. 


WORDS  AND  PHRASES. 


41.>0 


|"--SeL'    .\[rM„,i:i;i  V,  Th, 

•2'i  Chy.  47r>. 


e   Ldh-  mill  III'   I 


''i/7»,p/i:oii 


1— See  Dnhjl'"!'  v.  c,,,,;,,,,^^ 

' — Seo   Sai.I'.  nr  iIinu,*,  ,, 

to  anotliur  "     Srf  IhrnijuH  v. 
idiur  I'hiiih  mill  Hrnril  /((,,„( 

" — Seo   Uoulhn  y.  Huiu,,.,  'j 

il"— Sl'O   Hi     ll'ils/iinl.-hf. 

anil  occupants"  -Sa-  .VmliJ 

7. 

of  a  river"    Scu  11/,,/.  ,( 

,  -237. 

-Sci-.  ll'(!//.v/-  V.  A'.//,/,  ■J4i' 
ilay  only"     See  lir'nfj'  v.  '/''» 

I'.  ('o.,''2ny  1'..  •">io. 

See   MrArlliiii'  v.   ir,,,,-/,,-',  li 

twenty  tliiys  frmn  lUto"-  >« 
,./•»  A",  "ll".  C'o.,-2+i,t.  IS.M 

;rniinu  the  matter  of  rtiiiJtal'-l 
,  31  Q.  B.  333. 

ned"— See  Mi'il'ill  v.TIi'  Mi- 
Pcti-rlioroiiijli  mill  I'lVf,,,';,',  IJj 

i  possessions  nut  of  Caiiii.li 
V.  Brown,  Ki  ii.  11.  1:B. 

lark" — See  ili-nlnun''  v.  /!,■""■». 
//(/)  V.  MfOniiiimi.  li'J  1,1. 11.  ■!. 

--See   Reiilna  m  cA.  /."!:v.| 

.2. 

rohibited   act  iu  nfiniKv  to  I 
Pn:-^cvtt  Ell '■null,  V.^l-V'Ml 

•See  McLi-llmi  (i.  t.  v.  /(p.-"!,! 

tavern"— Sec  A'';/'-"'  v.  /''■HJ 

■e    yiV;/i»rt  V.    ,S/'in'H,  lU'.P.j 

-See  Mm-l-hiim  v.  7V„  i.V"it| 
.,  25  Q.  B.  .■)72. 
McCanjar  v.  .l/''A'ii»^'»,  15j 

,  Lie  V.  iJiciA-  '!/■  •'^'•"'■■'''  -^'''*| 
255. 
^ee  Rvijinaw  /\r*',i3C.P.j 

^eeS"</(e'''""<'^''-^''-'""'-' 
^^7H^',  -29  Q-  K-  -•^-' 
le  teacv.  .-ImZ/vr*  <(  "I. 

"—See /»«/»'«'«'■(<•"""'"'' 


,.  I  ,il,,e  "—See  ^fom  Aiirirulturiil  IiiKitnvicf 
,   \.  l?„„r,;  7  I".  K.  12. 
■Imifc'incnt "     Sou  Jiiionti/  H  u/.   v.    Li/oim,  2 

Ah.',  i;.  "'a. 

■1  iml"     '/'"    Tiiriiiilu   Sti-i'i't   li.    ir.   t'o.   v. 

/•',„,«,;/,  3ti<^  15-  "•'• 

•  I  unit  injuriiMisly  afFected" — Seo  Railways 
oi,l!.\nw.\vCoMi-.\NiKs,  p.  3122. 

■•|jst  lilciuliug  "  -See  t'liuton  v.  lywkmm,  7 
..  I;iviiig  out  of  a  liigiiway"— See  Mi/tli>u  v. 

ll:,l',llll.,    %^}.     15.    <'l- 

■■  1  tL'il  iutiiv.st  "-See  Xmirnf^  v.   (luodtve.  et 

l«.,l'jg.  B.  I!KS. 

,.  I  j^^vv '— Sec  /i'o.s.i  v.  Oraiini;  25  Q.  B.  39(). 

•  Lialilc  to  nav " — See  /«  re  Gmnirooil  et  a/., 
:oL.'J.  131. 

•  Live  and  carry  on  business"-  See  AhrciiH  v. 
i;  i,,;/;.;r(',  23  ('.  1'.    171;    Walovrr  v.    Tiirm-i; 

••Lumber"— See  .1/f.-l(/iV  v.  SilU,  24  C.  P. 
1 6i>i. 

•  .\Liiliiiie  and  repair  shop"— See  Chaplin  v. 
\jl,i  I'lvviiidul  IniuraitoCo.,  23  C.  P.  278. 

•  .\I'ii(irity"— Sec  .linking  v.  T/ie  ('Drporalioii 
hiiliiCiiiiiiti/ofEliiiii,  21  C.  P.  325  ;  McAvoyaiiil 
\fl  Ci.riiDi'vt'iiiii  of' Sum  id,  12  Q.  B.  99. 


Clidtilfoii   V.  (.'iviililiilil  MiitiKll  /iimiriiiirf  Co.,   27 
0.  P.  450. 

"Owner  in  fee"  -See  McEirni  v.   Jioiilloii,  2 
Chy.  Ciianil).  399. 

"  Party  aggrieved"— See  lleijimi  v.  Cooper,  40 
n.  B.  294. 

"Payable   to   my  order" — See    Mc('artl)ij   v. 
r//(»-,  22(;.  P.  4,58. 

Pending  "—See /i"///'!/^  v.  (jiuin  Cilii  Atunr- 


••  rending  ■'—■•See  Kllioit  v 
mice  Co.,  9  L.  .1.  N.  S.  159. 


"  Persons  signing" --See  'J  he  J'ni/nl  Cmniilian 
Bunk  v.  <  I  rand  Trunk  li.    W.  Co.,  23  C.  P.  225. 

"  Practice"-  See  A'.-  04er,  7  P.  U.  80;  i%ev. 
Amfin,  2(!  C.  P.   110. 

"  Practice  ot  the  Church  " — See  McRae.  v.  Mc- 
Uod,  2()  VA\y.  25.5. 

"  Preside" — See  In  re  McLeim  and  the  Cor 
poriitioii  of  the  Toini-ih!/)  of  /iriice,  25  Q.  B.  (ilO 

"  Prisoner" —See  ('urn/  v.  Turner,  3  P.  R. 
144. 

"Proceedings" — See  Hoax  et  ill.  v.  Fiireirel',  5 
C.  P.  101  ;  Meloche  V.  liiiniiiie,  ;{4  ().  B.  (iOO  ; 
Cnn/iar  v.  Keaehie,  41  Q.  B.  599, 

"  Procedure  "-See /»  re  lii,t.-<f„rd,  22  C.  P. 
f)5  ;  Jiei/liia  V.  Kerr,  2()  C.  P.  214  ;  Jie  Chafei/, 
30  Q.  }J.  ()4. 

"  Promis.sory  note"— See  liei/ina  v.  McDonald, 
12  Q.  B.  543. 


•Mutter  (if  procedure   merely"— See   In   re  ,,  j.  ..     ^       /  ,r /«  ,  ,  j  /. 

,        ,   I,,,  \)  ,.-  "  Proitcrty  — See  In  re  MeCutehon  and  (or- 

'"'■''"' "-  •-  •  '  ■  "'*■  poration  of  City  of  Toronto,  '2'>  Q.  B.  (513;  Kidd 


'.M.^iy  convey  "—See  Cniiieronet  ux  v.   Wait,  3 
|Ait.  li'.  175. 

•Misapiiroiiriation"— See  Ifanna  v.  DeBla- 
,,.,liy.li.  310. 

■Mciiith"- See  Xiidel!  et  al.  v.   Williamx,    15 

r.  :us. 

".Ndrth  west  portion" — See  Tucker  el  ux.  v. 
\d!ii,^,  24  q.  B.  ()2(i. 

'Xurtli  westerly  quarter"— See  Duvinetal.  v. 

•l'liii\i(,ii,\VH).  li.  377. 

"Xotless  than  .*!10" — See  Reijina  v.  Black,  43 

■  1).  ISO. 

•-Niixious  thing"— See  Reijina  v.  Stitt,  30  C. 

"  Obstruction" —See  Reijina  v.   Plummtr,  30 

iB.41. 

I'MJcoupant"— See  Chntillon  v.  Canadian  Mu- 
'limmwre  Co.,  27  C.  P.  450;  ^«/(/fc  o/  ro- 
W'j  V.  fmiiiiiij,  17  Chy.  514. 

I'MitKcer"— See  fn  re  Wriijhi  and  The  Munici- 
U'uumlof  the  Tuwn.fhip  of  Cornwall,  9  Q.  B. 
|2;  Bmu'h  v.  The.  Municipal  Council  of  the 
Jn-ihip  uf  Biti-ford,  10  Q.  B.  478  ;  Corporation 
Ul  y'mnnly.  Grier,  13  Chy.  173;  Dalziely. 
hid  Jmik  H.  ]V.  Co.  12  L.  J.  N.  S.  149 ; 
%miy.  Omit  Western  R.  Co.,  7  P.  R.  358. 

|"Or(liuiiry  expenditure" — See  Crosn  v.  The 
JlM-iirm  of  the  City  of  Ottawa,  23  Q.  B.  288. 

t'Owiicr"-See  Gilchrixt  v.  Tobin,  7  C.  P.  141 ; 
W'tM  V.  Provincial  Insurance  Co.,  18  C.  P. 
I;  ilcDougall  v.   McMillan,   25   0.    P.    75  ; 


V.  O'Connor,  43  Q.  B.  193. 

"Proprietor  in  occupancy  "—See  Reijina  v, 
Parke,  23  C.  P.  359. 

"Proprietors" — See  liroirn  et  al.  v.  Crand 
Trunk  R.  Co.,  24  Q.  B.  350. 

"  Provincial  frontier" — See  Smith  v.  Rntfr,  13 
Chy.  ()96. 

"  Public  secui'ities" — Hao.  Ewart  y.  Gordon  13 
Chy.  40. 

"Purchaser"  —  See  Goodwin  v.  Wdlinni't,  5 
Chy.  539  ;  GillesjHe  v.  Van  Eijniondt,  (i  Cliy.  533. 

"Purely  money  demand" — HceSnule.^  v.  Soule.% 
35  Q.  B.  334  ;  Bunk  of  //uinllton  v.  W'e.ilern  A.in. 
Co.,  38  ii.  B.  (i09  ;  Cole  v.  Bank  of  Montreal,  39 
Q.  B.  54  ;  Karitniii/h  v.  Corjioration  of  ( 'ity  of 
Kini/xlon,  39  i).  B.  415  ;  Kelli/  v.  Inolided  Ri.ik 
ami  Parmer.H'  Fire  Inn.  Co.,  2(5  C.  P.  299. 

"Qualification" — "  Disijualification"  not  in- 
cluded in — See  Reijina  ex  rel.  Mack  v.  Manninij, 
4  P.  R.  73. 

"Question  of  law" — See  Rfi/ina  v.  Kerr,  20 
C.  P.  214 

"  Railway  station" — See  Carroll  v.  Casemere, 
20  Chy.  10. 

"  Real  estate  " — See  In  re  Parsons,  4  App.  R. 
179. 

"  Reasonable  wear  and  tear" — See  Amjlin  v. 
Henderson  et  al,  21  Q.  B.  27  ;  Chambtrlcn  v. 
Trenouth,  23  C.  P.  497. 

"  Re-asaigned"— See  Parsons  v.  Crahh,  31  Q. 
B.  435, 


*>*4, 
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P.-  i' 


■■■(..  i,. 


"  Huciigiii/c" — Sec   Arthur  v.    Mmick,  '1\  C 
P.  7(i. 

"  Kfcovir"— Hec  Clark  v.    /n«(H  <<  nl„  8  L. 
J.  21. 


"Hiu'li  iii(i)r()i>nati(>n_"---8i)c  )v.  r„//;,„  ^  , 
d'a/cc  ('i)iuiiiimiiinirn  uf  thf  f.'ih/  ,,j  iiiii,,,-  '!'! 
Q.  B.  378.  "'  *• 

"SurreiiiliT  iiiiil   givt,'  in)"_Si'o  Slmm 

,,  „  .  ».     D       ij  I  rn        1     !'•       n'.  V.  //iirhiitin,  27  ().  li.  4tiO, 

"  lU'insuriinot  — Hun  Hcavir  niid  Inroiito  tire  i     •    « 

JiiMiiritiivi-  (' I.  V.   Triiiililf,  'I'M'.  \\  'I'fl.  1      "  Tiiken"— Seo /io'<y  v.  Ai  icii,  1  i,i,  B,  ;)j» 

"  TU'loivsii  " — Soi'  Diiirmiii  V.  ilriihitiii,   41   (^.        "'I'lixaMo  iiilmlnliiiits"- -  Soc  Itniinn  t,    i 
B.  .").■{•_'.  !  McNiiiiKini  V.  r/(cw^'    (7  ((/.,  '.I  (,>,  I',;  ,;ho     ™' 


Iteiiiiiiiiiiig  duu" — Sfc  llnllilal.  v,  lirinni,  15        "Tenants" — See  Itujina  it  nl,  /,«/■. 


Q.  H.  41',>, 

"  Hejciirs  "     See  v( ;('////(  v.    /tiiiilir.^ini  el  ((/., 
21  (^  B.  -^7. 

"  Hc'Nidoiice"  -  See  Mnrr  v.   T/ic  C'or/ioratioH 
of  till    \'il/iiiir  of  \'ii mill,  10  L.  J.  275. 


".  /A 


'III- 


kiiiK,  7  L.  -).  152. 

"Terniintis  "--See  (/oi/iiin  v.  f,/,„/   ir 
/?.  IK.  fo,  25  I'liy.  {i2. 

"The   merits   of  tlio    case"    Sic    //,„;„„, 
Crimiii,  .si;  i).  B.  .•U2.  '     '■  | 

"  Iti'siiU'Ht"- See    MiU'ikIi    v.     I'kh    .Vocwoh,  [       "  The  a\  lidle  or  any  part  of  u  tire"— ScoA,'    i 
in  ().  B.  4.-..-)  ;  /.'<./;//-(  It  nl.  lilnsilill  v.  Ilorliistir,    v.  rV(.H»v.//,  ;{;{  (,».  B.  m't.  '""" ' 

7  L.   .1.    102;  liiiiik-  iif    Tiiriiiiti)  v.    l-'iiiitiiiuj,  \~        "  Tlierefroni "— .See  Tilt  \-    s:i,;  ■// 
Cliy.  514;  J.I,   I'l.inti   v     Uraml  Trunk  li.     W.  I  u      '  '^'^^"'""       '^'-^  /<«  s .  .S,/,,  ,//„„>,,  ||, 
Co.,  2(i  (i.  B.  47!».  I.  "I.. 


"Kight"  or  "c-olour  of  right"— See  aUlurt 


"Tools"— See  FUxi-lih'  v.  Iluij'.i,  \\'\  (^.  |i, 


i.  14. 


A'//;..-  </  «/.,  :t7  (^  B.  580;  ;W(^  B.  540;  1  App.     .  .    '<'  "»" ,'«  >*  l'"''»«  lufc'liway  cr  ,> 

Pliimlt  V.  JiiO'aitiioii,  H2  <i>.  I>.  Ji. 


tmt-. 


Doi/li  ,'-2-l  ('.  1'.  (K).  I      "'''"I'  of  tiie  bank"  -See  /{ij„ri.-"„i  v.  ir„/, , 

'     .         ,  .'  27  C.  1'.  570. 

"  IJiver  "      See   Mrlliirili)  v.    (.'orjiorcttlon   of 

lliir  i:l 
K.  (i2«. 

"  School  rolls"- -See  Frir  v.  Mdlmih,  24  C. 
1".  l.S. 

"  Secure"— See  //.-///cn  .7  i^/'.  v.  Thommun,  38  !      "  'l"i"v<ler  "-  .^ee  In  rr  (.'niriw/,  4  Api).  11.  i;:j  ] 

Q.    B.  2!»2.  '  ^^"  liA.SKKl'I'TiV  AND  I.NSOI.VKM  N, 

"Selling  drugs  luid  nuMlicines"— See  Jieijlna    „  "'^'l;,V\'I'=„l"L']'!'^'*^"^"''^'^"  I'iiiL;  riui,  ,,.  t.  v| 
V.  lliiiriirtli,  33  (}.  B.  5.37. 

"Served"— See   Skid  v.  Eiriii,  7  B.  K.  331. 

"  Sherry  "—Sec  Coalv  v.  Ti-rni,  2(j  C.  P.  35. 

"  .Signed"- See  Uurlnrw  Wuitih,  l(i  C.  B.  20. 

,, .,       •  1    ■  I         "     o       II    )•       »        jj         "Trust" — Sec  Guiiilili'  it  id.  v.  Hux  do 

"  Special  curuni.stiince      -See />»// v.  linrrilt,    q,„.  wyk^*,  117. 

3  (.'hy.  (.hiiiiil).  318  ;   See  also  Attounky  anu 

SoLiciTou,  p.  327. 


"Tort"  hy  married  woman-  Sec  .l/'/Vi/-. 
Murjilu/,  21   (  liy.  .SO. 


Jtoxs  33  (>).  B.  508. 

" Travellers"— Sec  ll-ijhia  v.    Tiiinhi'i,  niii 
B.  ()3(i.  ' 

"Trial" — See  ^1  «(/(/•.«/«  v.  Miirrih/I  I4  11 
1(11.  ^ 


".Spirits" — Sec  Wmnhni  et  al.  v.  Gow  el  al., 
32  (^  B.  528. 

" Sipiavc"  -See  Attoruiji-Oeiicral  v.  City  of 
Toronto,  d  nL,  10  Chy.  43U. 

"  Station"— See  Goijeau  v.  Great  Wetilern  R. 
Co.,  25  Chy.  ()2. 

"Statutes  for  the  amendment  of  the  law,  ex- 
cepting those  of  mere  local  expediency" — See 
hed-eth  v.    W'aril,  17  C.   B.  (iiil. 

"Steam  harge" — See  Stein/ioJ'w  Roijal  Can- 
adian Insuranee  Co.,  42  Q.  B.  307. 

"Stream" — See  Crewnon  v.  Grand  Trunk  R. 
Co.,  27  Q.  B.  <i8;  Il7(e/((;i  v.  McLachla.n,  16  C.  P. 
102. 

"Stufl"'— Sec  Johnston  v,  Wilson,  28  C.  P. 
432. 

"Subject  to  be  produced  thereafter  in  evidence 
in  any  Court  of  law  or  etjuity  within  Upper 
Canada"— See  Alanunj  v.  Dash,  23  Q.  B.  580. 

"  Subject  to  the  following  stipulations  " — See 
Mcintosh  et  nl.  v.  Sawo,  24  C.  P.  625. 

"Submission"  and  "Reference" — See  Ellwood 
V.  The  Corjiorution  uf  the  County  of  Middlescj; 
19  Q.  B.  25;  Cruickshank  v.  Corby,  30  C.  P.  466. 


39(;. 

"Use" — See  Oiindtle  it  al  v.  y,V,.<  (j  n  [; 
396. 

"Usually  perfcu-med"  in  rcfuicncu  tn  sMte 
labour— See  Jteijina  v.  I'huibtt,  21  (.1.  U  jj;  I 
Reifina  V.  /fall,  17  C.  P.  282. 

"  Valuable  security" — See  Ji'iiiiun  v. /,Vu 
26  Q.  B.  13  ;  Chiircher  v.  .Jo/ii,sii,'ii,  ;i4(,i.  iLaJ 

"  Value  received  " — See  WaildiU  v.  J/r':ii| 
3  0.  S   502  ;  S.  C.  4  O.  S.  I'.H. 

"Water's  Edge"— See  Doe  d.  MtDomlhX 
Cohourij  //arhoiir  Commlssinni-rs,  M.  T.  '  Vm J 
K.  &  H.  Dig.  p.  148  ;  Kaiiis  v.  TiirriH,  '£it\ 
B.  17. 

"  Witness"— See  Mofalt  v.  Pnnlinjui 
N.  8.  150. 

"  Yearly  proportions,"  money  iiayaUeiii-aj 
McQueen  et  al.  v.  McQueen,  9  Q.  Li.  j3li. 


WORK  AND  LABOUR. 

I.  RioiiT  OF  Pkoi-kutv  while  Wo:i;i| 
Prooress,  4153. 

II.  Contract. 

1.  Tenders  and  Specijicatiom,  4151 

2.  Special  Contract,  4155. 
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tion"  —  f^uu  I'''  ''"H'wi  ,,„.! 
■H  (if  On:  Villi  ij  0(Mii(i,  [I 

uivc   ui)"  — Si'u   .Si'wj,,,,,,,  ., 
ii.  H.  4(10. 

().(;;  V.   Li  ir'iK,  1  •,>.  1!.  X,', 


1  liiijhia  il  fil.   I. Ill:  V.  Ilnf,. 

ee   Uoiimii  v.   '.'cii/   II'mi,,-,, 

(W. 

f  thu    casc'-Sfii    l\i\iiim  V, 

\i. 

vny  imi't  (if  11  tire;"-  -See  /i'.i/nm 
-Suu  Till  V.  S'lln.-llmriK,  11  ii 
'''i/vtcAic  V.  //";/:/.  :t.")  t,t.  Ii.  !4, 

Uk"--SfO    llllUl-l.-:ni,\.    \\:,!.,\ 


•rietl  woiiiau-  Si!i;  MrFarhuif.^ 

.  !-;t). 

ic  /» yv  (iriii-iii;i.  4  Alt.  i;.  i;; 
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11    ('ONTIIACT. 

I.    Tiiiili-rt  mill  Sjii  riti'iitiiiin. 

(•lie  L.   iiilvei'ti.ie(l   for  ti'inlclH  fur 
to  11  Htcirc,  iiiteiiiliii^  tn 


I.  llldUT  OK  PUOI'ERTY   WHILE  WoRK   IN 
Puo(JRES9. 

Where  the  plaintiff  agreed  to  build  a  house 
lorilefciulant,  who  p.aid  a  certain  sum  iii  advance, 
il  gave  the  plaintiff  permission  to  make  the 
ricks  of  which  the  house  was  to  be  liuilt  on  his 
1(1,  ami  to  sell  any  surplus,  and  the  plaintiff 
lot  (irdceeding  with  the  building  defendant 
Bzcil  some  bricks  which  the  plaintiff'  had  made, 
1(1  a  number  of  articles  belonging  to  the  plain- 
'~;-Hel(l,  in  trover  by  the  plaintiff,  that  under 
ke  agreement  the  bricks  were  the  property  of 
"tftiulam.     Wilcox  v.  Burnsuk,  4  O.  S.  288. 

Defendant  agreed  to  put  up  a  building  for  the 
laintiff  for  £,3.50,  and  to  take  in  payment  from 
■|m  t!2.-)0  in  materials,  at  the  cost  prices,  or  such 

laiitity  as  should  be  required,  and  the  balance, 
[any,  in  cash.    The  timber  had  been  all  fur- 

hed,  and  the  building  partly  completed,  when 
|was  blown  down  and  abandoned  ; — Held,  that 

!  timber  so  dchvered  belonged  to  defendant. 

■dham  V,  Wiley,  16  Q.  B.  265. 


Ill  addition 
fiiriiisli  the  briik.s  fur  the 
work  liiiii.si'lf.  He  iifttrwanlx  iliiiileil  lli  it  tiio 
ooiiti'iictdi'  sliiiiild  funiisli  tlie  lui 'ks,  aiul  tho 
areliitect  imtitiiMl  tlic^  [icvsniis  (■■luliiiiii,'  liy.Ieav- 
iiig  a  written  imtiee  nii  IiIh  desk  wl.ere  the  spe- 
ciliuatiiiiis  were  ]mt  fur  their  iiispeetimi,  imt'  no 
notice  of  tlie  iilteratiiiii  w:is  made  in  the  .sjieinfi- 
cations.  Tlie  iiliiiiititl',  it  w.i.s  .sju'wii,  feiidered 
for  the  work,  Imt  the  defendant's  tender  was 
ueee|)teil,  and  the  pl.iintill  niili-contraeted  under 
liiiii.  I'pdii  an  action  l)riiiij,dit  liy  the  siili-eon- 
traetiir  aj,'.iinst  the  iMntraetur  for  the  price  of 
the  briek,  the  learned  .iild;,'e  left  the  iiiiu.stioli  on 
tho  eoiitr.iit  to  the  jury,  who  fmiiid  fur  the 
plaintill':  llehl,  that  n|ioii  the  I'l-diiiary  leailing 
of  thu  eoiitraet  the  jdaintilt' was  liuiiiid  to  fiiriiiHh 
the  briek,  but  a  new  trial  w.ih  j^'r.inted  because 
tlie  eoiistrnetion  of  the  contract  hail  been  left 
too  much  to  the  jury.  Irisuii  v.  Ma-iuii,  12 
C.  r.  475. 

Duularation  :  that  the  defendant  by  indenture 
covenanted  to  do  "  all  the  work  iiKdiided  in  cer- 
tain Mpeeitications"  reiinireii  for  the  erection  of 
a  building  on  Wullington  street,  in  thu  city  of 
Toronto,  but  did  not  perforin  the  same.  I'lea, 
that  by  the  in  leiiture  it  is  declared  that  the 
works  to  be  pei  lorined  were  thi^  works  repre- 
sented and  speeilied  in  eertiun  plans  and  speciti- 
cations  thereof  prepared  for  said  work  and 
signed  by  one  L.,  an  areliitect,  and  the  defen- 
dant, and  that  said  works  should  in  all  things 
be  performed  aeuordiiig  to  siiid  plans  and  speci- 
fications ,  and  defendant  says  that  no  specifi- 
cations ot  said  work  were  prepared  therefor 
and  signed  by  said  L.  and  the  defendant,  and 
by  the  Mant  of  such  specitications  the  defendant 
was  prevented  from  perforniiiig  the  works.  Rep- 
lication, that  said  plans  and  specitic;itions  were 
prepared  for  said  work,  as  defendant,  when  he 
executed  said  indenture,  well  knew,  and  were  the 
same  specitications  nientioned  in  the  declaration, 
and  the  defendant  was  not,  by  the  want  of  such 
specitications,  prevented  from  performing  said 
works : — Held,  on  demurrer,  jdea  good,  and 
replication  bad ;  for  that  the  specitications, 
signed  by  Ii.  and  by  the  defendant,  were  an 
essential  part  of  the  contract,  and  as  they  had 
not  been  signed  the  contract  w.as  not  perfect. 
Oooch  V.  Sii'iirr,  34  Q.  H.  (iUi. 

The  plaintiff'  agreed  in  writing,  on  the  19th 
February,  to  build  a  house  for  the  defendant 
according  to  the  plans  and  specifications  of  one 
R.,  with  alterations  made  by  I.,  for  §'25,000 
Afterwards  some  alterations  were  agreed  upon, 
and  on  30tli  April  a  contract  was  executed  by 
plaintiff  and  defendant  by  which  the  plaintiff 
was  to  build  the  house  for  ¥2(),.5!)(),  and  this 
contract  recited  that  the  plaintiff  had  agreed  to 
do  all  the  work  reiiuireii  according  to  certain 
plans  and  specitications  prepared  by  R.,  with 
certain  suggestions  and  amendments  made  by  1., 
and  signed  by  the  plaintiff,  subject  to  the 
various  stipulations  and  conditions  mentioned  in 
the  contract.  The  plans  were  signed  by  the 
plaintiff,  but  not  the  specifications ;  but  he 
iinished  the  building  according  to  the  specitica- 
tions prepared,  and  from  time  to  time  obtained 
certificates  for  payment  from  the  architect  for 
the  work  executed  as  under  the  contract,  in  ac- 
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cmiliinctt    with   itn   prdviMioiiM,    liy    wliirh    tin- 1      In   Miiiuli,   l^-VJ,  tho  pliintiH' in„i  ,]|,(|^^  . 
money  WiiM   to  In'   paiil   on  hM(!Ii  I'l^rtilirati's,   no    iniiili'   lui   aKi'oenii'nt   in   writing,   l,y  h||j,|    ,'' 
extra  work  was  to  l»'  |(iiicl  tor  witlioiit  a  writti'n  i  (ilaintiH'  wan  to  ImiMa  fotta^i^  '"i' 'lniliii'iJ 
orilfr,  and  in  lliu  event  ol  any  iliH|mtc  tlio  areli- 
itiH!t  waH  t  I  lie  tlie  sole  and  linal  jndge  :      Held, 
that  the  jilaintill  "h   oniissioii   to  Hi^n  tiie  Hiieeili- 

hini    to  (tet  axicle  thi' 


cations  eoidil  not  ejititli 
uontraet  an  not  eoni|ilelii,  and  to  ehiiin  lor  the 
Work  done  a^  ii|ion  a  i|iiantuui  nieiiiit,  without 
tile  arehiteet'.M  eertilieateu.  ilntiiiajw  Nnfii 
luimir,  4Ui^  II.  -Jl. 


'2.     S/Hc'llll   (  Illlfl'i'I'l. 

Whore  Work  lias  lieeii  agreed  to  \ir  done  ii|Hin 
a  eertain  eredit,  ami  tliu  partes,  l>y  l.idinu  to  per 
form  it  uitiiin  the  time  a;,'rieil  n|ioii,  h  in  disahlnl 
llinisell'  from  siuiil;  upon  the  speitial  eoiitraet,  he 
cannot  tlieretiiie  ri'eover  on  the  eommoli  eouiits 
betiire  the  expiration  of  tin  I'l'edit  under  the 
agreement.     MfMii/imi  V.  Vnii'vi-.  1  l^.  H.  110. 

In  an  action  for  liiiihliii;,'  part  of  a  hoiisf,  it 
appeared  that  the  work  had  lieeii  done  under  a 
special  a^'reeiiielit.  the  terms  of  wiiieli  hail  not 
been  eoinplieil  w  ith,  liiit  the  defendant,   having 


and  to  eoinplete  it  hy  the    1st  of   NiiMml  , 
f-M'-'   lOs.,  of  wliieh   iiart  wan  'o  he  |iiii.|7  ,'i'' 
eomph'tion  of  the  liiiildinK,  i'nd  I  In- iviiuiii'iii',    , 
the  times  speeilieij   in   the  ayii npi. m     '|'|''| 

femlant  reipiested  the   plaintiti'  to  |,„i,t| ''.'  ," 

work,  and  it  was  ii iiscpuMir,  not  ciiiini,'.,,  '! 

until  .August,  IH.'i.'i.  and  hnislie,|  ji,  Mj||,,,||  i^'"' 

It  waH  not  shown  that  any  new   ii^'icin,.,!,  I   I 

been  made  ;   but  it  aiipeaied  tli.it,  n"  wn,,,,,,''' 

i  niaterials  had   iiiereaMed    in  pii,.|.,  tin    iih„Mt'll 

I  when  asked  to  proceed   with  the  Mmji  n,  |,-.,' 

I  objeeted  to  being  bound   by   the  n|,|  u  .r,,,,,,  V 

and  the  defendant  then  pr i.„.,|  tci'jiiy  '^iljui 

at  the  completion  of  the  liiiiMinir.  ainl  tli,' ui 
-sum  if  he  could,  saying  lie  wuidd  pii,l,;i|,|v  , 
the   whole:      Held,   that  the   lir^t  nuitr.u't  i    i 
j  clearly   at   an   end,   and  that    the  |ilaiiitiiu" 
,  not  bound  to    declare    speci  illy   mi  tlic  .„ii 

ipient  promise,  hut  niight  sue  ii| tlir  ,„n,J|,i 

eoiints.      Iliir'tll  V.  Frii  iiiiiii,  p.'  i),  |;,  o.j.j 

\\hen  there  is  a  special  ''oiitr.iet  fur  Wdrkju,! 

laliour,  it   must   be  distinctly   shewn  tluit  .iikl 

contract  lias   been   rescinih'd   lufiuv  n  r,.|,,j  _| 


sold  the  (iropeity,  did  not  supply  certain  joists  i  can  be  allowed  upon  the  ooimjimi  (.mint,  |,J 
M-hich  he  hud  to"  furnish,  and  lie  and  the  pbiintill' j  work  speeilieil  in  it,  'J'l/rrrllw  Hii,„l,l,^  I'jiiu 
together  I'inploved  a  person    to   value   the  work    <>•'!*• 


togetlier  I'inp 
done.  The  plaintiir  tiieii  left  the  work,  and  sued 
on  the  eoiiinioii  counts  :  Held,  that  the  action 
was  well  brought.     Aitkin  v.   Mitti-nhii,  2  t^.    IJ. 

i;u. 


Ill  Novuiiiber,  18."):},  plaintill  a^'ivcil  u  ,\^m 
and  fence  twenty  acri's  of  def.  luLints  i;,]-,,,  A 
be  cleared  tit  for  seed  by  the  blth  nl  Siiit,!,,,,,  I 
and  all  to  be  uoinpleted  hy  the  '.'nth  ;  Qnjl 
be  paid  in  advance,  and  C.'tOon  the  l.'uhiVt'.iaf 


In  the  following  spring  a  lire  took  iilw  „i,tl»j 
land  occupied  by  defendant,  and  ran  hvoimuJ 


1« 
;   he  tiilil  ildiii,u|| 


\\  hen  a  plaintit!'  fails  to  n^cover  upon  a  special 
agreement  to  pay  the  plaintiti'  a  certain  sum 
in    wiirk,    still  open    iiiid    executory,    from    not 

having  made  a  legal  demand  upon  tile  defoiidant  '  which  phiintitl'  had  chopped 
to  do  the  work  agrc'-d  upon,   he  eaniiot  recover  I  t'nvt   this   wouhl    probably   prevent    liim 
upon  the  eoniinou  counts,    /hunisv.  Mnciiiimura,  l  tinishiiig  the  job  in  time,  and  that  hr  hi.;     ., 
5  (I  I!,   X\:\.  i  give  it  up,  but  the  defendant  pnisiiailnllmuM 

I  continue,  and  he  went  on  until  llieaiitiMnn  v,\^\ 

The  plaintifl' agreed  under  seal  with  defendant  j  ho  went  otl' altogether,  allegin-  as  a  ivavim" 
tf.  "■■'liigc,  cultivate  and  improve  the  defendant's  :  he  had  heard  defendant  intemUil  t..  ,1. 
farii.  .or  one  year,  and  do  whatever  work  defeii-  damages  from  liini  for  not  liaviiij;  iiiiisl,,,| 
(hint  should  reipiire  during  that  period,  in  eon-  I  time.  .About  fifteen  acres  were  tlitii  d.irti] 
sidcration  of  the  sum  of  i:!t.">,  payalde  at  the  ;  which  defendant  iiad  put  in  crop  -  Hill,  i: 
exiiiration  of  the  said  term;  iilaintifl'  to  have  the  ;  the  plaintill'  was  not  entitled  to  iccovi'i  iii,,,!,;.; 
use  of  the  hou.se  on  said  farm,  iluring  the  term,  eouiiiion  counts  for  the  «ork  p.Mf..nii,il,  i: 
pasture  for  two  cows,  and  half  an  acre  of  land  \  contract  being  indivisible  and  defemlaiit ii..t!,i: 
lor  a  garden.  The  iilaiiitili' served  the  defendant  ,  iiig  prevented  its  performance.  Oc.m/v.  'm»,.: 
until  within  three  wm'ks  of  the  end  of  the  tenii;  !  14  ().  \\.  57(). 

and  then  left  the  farm  at  the  dufeiiilant's  reipiest,  :  •       i      i  i      ■,    m 

and  upon  defendant's  promise,  if  he  wouhl  do  j  ,  1'-.  "W" nig  laud,  agree,  with  M.  ,^  I!,  tl.a!i 
so,  to  pay  or  settle  with  him  :-Held,  that  the  I  ^l'""!''  *"""«''  '''  ^''","  "^  '""',''^''*  ami  tli.  ■  -q 
plaintiti'  could  not  declare  in  assumpsit  for  work  :  m>l'lw»«"t«  reipiired  together  with  tU  r,^ 
and  labour  geiier.dly,  liecause  the  work  was  '7."'  ^'^y  "X'''''''^  *"  '/"  *'''H  ^^'"''^  'f  ''^'  *"* 
done  under  a  seahM  contract,  which  he  had  not  ♦•"''''^t'  '""'  •I'vrv'ist  the  gram  i,us,:,l ;  awhm 
performed.     (,>mere,  whether  he  had  any  remedy  , '';''«  *"  P'^y  '"«■  *!"'  *'':■'':'"';«  "'  "'^■'''  ^"1"  =1 

at  law.     PavnM  v.  Marth,,  5  t'.  P.  473.  ^'"''''^  "'  *  '*^  «''i""  '  ^\ *  '^-  ""■"■/"  ''"''"''J 

fences,  and  to  draw  and  sow  the  phisf.  •       if 

The  plaintill' sued  in  assumpsit  for  work  and  1  which  P.    was  to  furnish;  ('    v 

labour,  and  at  the  trial  put  in  a  sealed  agree-  1  board  all  thrashers  engaL'cd 

mciit  under  w  liicli  he  had  agreed  to  perform  the  |  all  the  root  crojis,  and  t 

work,  by  which  it  appeared  that  defendant  was  i  to  do  the  haying,  and  p'  iiinL>  "t  illd 

bound  to  pay  for  the  work  at  stated   periods,  j  produce  in  the  barn  for  i  .1  imt  tokvel 

The  work  was  not  done  according  tt>  the  con- |  place  while  their  labour  \i         'lUiriilt! 

tract,    and  the   plaintiff'  subseipiently   sued   in  ;  bargain  to  be  for  the  suminer  ii.d  fall 

assumpsit,  but  wiis  nonsuited  at  the  trial,  on  the  I  when  the  fall  work   was  done.    Fi' 

ground  that  the  covenants  in  the  sealed  instru-  I  year  there  was  a  parol  agreement,  vaiii  i:i.a 

ment  were  independent,  and  that  he  could  have  j  that  J',   was  not  to  tind  the   lidrses  mill' 

sued  on  the  agreement  for  the  money  although  !  were  to  have  onelialf  instead  of  unetliinla 

the  work  was  not  performed  ; — Held,  that  the  [  crops  :  —  Held,    not   a   letting  of  the  W 

nonsuit  was  wrong.     Barton  v.  FMer,  3  Q.  B.  75.  I  shares,  giving  to  M.  &  B.  a  term  aud  iKSi- 


;»i   *f 
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tliii  idiiiititV  iiii.l  cl,.(,.i„i;g,, 
t  ill  writing,  \<y  win, |,  ij|,. 
Ill  I'littiiKt!  lid-  lliiclitcinliiiit, 
ly  till!  l«t  of  Niivcinliir  ^,',J 
I    Iiart   WIVH   til  Im  |i:iic|  i,„  (j,,, 

iiililiiiK.  '""'  lli'i'iiiiiiii'liTit 

ill    till'    ilUlrrllli'llt.      Till'  1,.. 

till'  iiliiiiititV  tu  i«iHt|ii(n,.  t||( 

I  i'(ilisi'i|lU'll''i'  imt  i'iiliiiii,.]|,|,,| 
.  iiiul  rmi«liiil  ill  M;irili,  ls:,4, 
,liiit  lUiy  lir«   aj;ivi'iin.|it  l,.i,l 

iH>|M'iin'il  tliiif,  ii"  w;ii;c,  ;ii,i| 
■I'ilHril  ill  l>vi(i',  till'  liliiilitil 
ii'cimI  witli  till'  work  111  IViH, 
)i)iiiiil  liy  till'  iilil  ii-rt'cuiiiit. 

t    tlll'll    pIMlllisi'll   tn  |iiy  tliDl 

of  tin.'  liiiililiiiL'.  mill  tlii'wii.,1,' 
:ivill«  Ik'  Wi'illil  iniilalily 
I,  tlial  till'  lii'»t  i(i|itr;iit  \ia 
1,  ivliil  lliiit  till'  pUiiitill  Mill 
i^liiri;  miri'iiiUy  mi  tin-  »iil„ 
It  might  sue  ii|"'ii  till'  iHiiiiu„ii| 
.  rniiiKiii,  VI  ^l  11.  -Jil. 

li  Hiifi'iiil  uoiitr.irt  fur  wiirkanl 
lu  ili.stiiii'tly  hIii'Wh  tluit  Ml  k 

II  I't'SL'iiiiUiil   lu'lipii'  11  i'i'ni\.-r\'| 

UIMIU     tllO    i;ollllllnll    Clllllltl  '.A 

it.     Turnllw  <l'uMr,  I'iii  r,.j 

18."):^,  \)laiiitilV  :i;,'ivtil  h,  A<:A 
y  ticivH  111  ili'fiiiiliiiitu  liiriii,  top 
'■  si'oil  liy  tlif.  H)tli.ifS,'|,Uu,i,i,r 
oiniiluttMl  liy  tlu'  'Jitli  ;ttu.| 

CO,   iUIll  i'liOnll  till'  l."pllnM.ii«(.l 

silling  11  till-  l""!^  I'l'"-'^'  ""tliel 
y  (lufouiliviit,  ami  ran  nvii  iii^in 
lad  cliniilii'<l  ;  l'^'  '"I''  'l>ini'iittl 
1   jiniliiilily  prrvi'iit    liim  :mi 
ill  time,  ami  tliat  lu'Wbin'lvi| 
111'  (lufomlaiit  iiiirsuiuli'd  lumi 
Wflit  on  until  llu'  autuinli.  «lit« 
gutlicr,  alleging  as  a  lY-nvni  tiai 
"ilefuiiilaiit    intuiiiU'il   tu  Anw^ 
him   for  not  liaviiij;  liiiislid 
iftoun  acVL'.s   wcri'  tlu'ii  dcsMJ 
it  had  imt  in  I'loii :    Hill,  tu 
not  eiititli'il  to  ri't'iivi'iMii-in;! 
for   the   «ork   |K'rtiiniinl, 
ulivisiliif  and  iK'fi'iiilaiitii.'tiiJ 
lievfornmncc.    Or-n-  v.  '.nvij 

Ind,  agreed  with  M.  i'*:  I',  tint 

\\,  team  of  liorses  ami  tlif : 

Iinirud,    together  \utli  tia 
U   til  do  the  work  a.s  liu  sin 
lest  the  grain  laisi^il ;  wlIih 
[the  till  ashing  of  their  ^'^lw 
fill  ;    M.  't  1^-  weletoko'I'BIt 
Invwandsowtheiiliisti' 
Jto  furnish  :  th.-y  nl- 
liers  engaL'i'l 
lis,  and  t 

Ig,  iH>'l  1' 

Iharn  for 
ir  labour 
i)r  the  sumniei 
J  work   was   done,     t' 
la  parol  agreement,  Viimil in 

l,t  to  Hud  the   iK.rsoS'  M'l, 
lie-half  instead  of  one-thiijl'; 

„ot   a   letting  of  the  I" 
M.  &  B.  atermauilr 


tl"'. 
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all'ils 
„l  IKit  til 
•  'lUireil' 
„  1  fall 


.4K.I 

.tllill 


I'liiitr.ii  t  for  reiiiuneration  for  their  caro 

1 1  Iwiiir   t'l  !"■  pilforineil  IIM  I',  directed,    /'iirk 
I       !■:     ll    <•■     1'-    -<>'•■      ^^'u    /''•'«/"■'•    V. 

;,;::■„! -t('' I-'  i^^.  p. -hn;'- 


Ivi.'iiiliiiit-i  heinu  a 
-„v.  iiiidir  r.  ,S.  I  .  ( 


Joint   stock    Itoad  eoiii- 
41),  coiitrai'ti'd   witli 


l7';,r.MliiiiM  forthcni  tour  additional  miles,  ''"iitracts.  mi  the  gioniiil  ot  ralilicitioii  ami   a.-- 

r'';'  '   j I  till'  road  oriKUaily  eontciiiiilated,  'l"";*'<'"-'<'  t''-'--."".,  a"d  that   the  I'lmtr.iilor  «aK 

•";  ■  I  uil  hv  the  tolls  to  he  concetei\  tlier:  •;'""tl'"l  *"    •"  P'"'  ""■^'H  <ll-,«;"l^   that  liail   I n 

I     ,     tlllii-    other    miles   of   the    ro.ld.       This  d"t'e  aieolillMg   to   t  he   seh-'dllle    ol     pniTs  ;     ;iiii 

"  I  "  f  iMViiniit  w.iH  'i"t  aiithori/ed  l.y  the  a.'t,  "■'""  ^"  '»'  I"'"'  •'"'  "".V  ''"''' .'' '"'''  -^'"'^  '"'  ''■"' 

""      ..    .'n't  till  olaintitr  Imiit  the  road,  defeii-  "'i^t'iiiied  in  eoiiMeiiinin'e  ot  not  JMiiig  allow. d  to 


U1.I  I'l'  t'"'' 

if  11 

;fji  liiit  till  |ilailititl'  Imiit  the  mad,  deft 
kiit.^iiwliti'l  If.  i'l"'  levied  tolls  upon  it,  imd 
'  .,|!li,,i,i|iii;.;  tluiii  ovi.'r  to  him  for  some  time, 
«.||in'ii  til  alio"  hiiii  to  receive  more,  or  to  [lay 
Jliii,  fur  tin-  wiiili  ''""'■  '•  "'''''•  that^  they  were 
lilliii'  aiMjii  the  eoiniiioii  counts.  Tli'iriih.n  v. 
X-ASIr^'l  I'I'iid-  A'o.../  Co.,  'i:>ii.  M.  ri!(l. 

|iifi'iiil:mt-' '""'  another  coiniiaiiy  had  insured 
,v,-»i'l,  wliiili  was  sunk   while  heiiig  towed  hy 
liiitill-'  lor   lier   owners.      .-Vii  agrcetneiit 
il  into  lictwecii  the  plaiiitill's  and 


til' 

U;i,  tlll'll  ellt.'ivi  ,  .    ,-       . 

lii„  InMiiiiiiii''  loiiiliaiMc'M,  hy  which,  attiT  recit- 
[iji'  tii.it  the  liahility  for  niising  the  vessel  was 
lliiilitiriiiiiieil.  tlie  lilaintitl's  ninlertook  to  raise 
|jfri"i'i"'iii"  iiaiiieil,  and  it  was  agreed  to  stih- 
luit  til  iirhi'i'itioii  h.v  whom  such  sum,  and  the 
I.  Ii,.i  ^.^in'iisis  of  re|iairilig  the  vessel,  slioiild  he 
Itn'ii'.  .Mti  r  this  the  owners  sued  tlie  iilaili- 
Ijjll.  Iiir  iii';jlii;eiiee  ill  sinking  the  vessel,  and 
Iffiii'icriil.     Tlie  defendants  refused  to  arliitrite, 

ii,|  till' pl  liiitil'""  t'"'" '^"''''  them  for  work  ami  , 
lllliiiiir:     Ihlil,  that  they  eoiild  not  recover,  for  I 
ieii iiiliiiits  linl  au'ieed  only   to  pay  in  the  event  I 
■  til,'  iirliitiiitofs  di'ciding  that  they  were  liahle,  [ 
it  was  not  certain    whetiier  the  plaintitls  , 
^ci'i'iiititliil  to  he  jiaid  at  all.     'I'he  (piestion  as 
[itli'  |ilaiiititls'  iiegligeiiee  was  left  to  thi^  .jury, 
nil  fiiiiiiil  ill  tlieir  favour  ;  hut—  Meld,  that  such 
Bi'stimi  I'liiiM  ii"t  he  tried  in  this  action  ;  and, 
tiiibk,  tliat  nil  the   evidence    the  verdict  was 
y,]ii^     i\ili-'iii  (t  III.   V.   Thr  I'rnrinaiil  fiixiir- 

fa  r,,.,  •.•:  (^  I'..  M)x  i 

I'liiiiitill''  nil  the  ."tlst  May.  1871,  contracteil  to  ' 

ial<i'iiii'l  iiiiiiiilete  the  iron  work  upon  a  Imild- 

;  [lUt  nil  fur  ilefeiiilaiit  hy  1st  July,   1S7I,  and 

iiiiy  s.'tl  per  week  as  liiiuidated  damages  for 
ilery  wi'k  llie  same  should  remain  iiiitiiiished 
tlcrtliat  mill'.  Defendant  had  not  the  huilding 
jily  t'l  Ki'iive  the  iron  work  for  nineteen 
h-biiftii  the  tirst  of  July,  Imt  the  plaintitl's 
liii't  liijsli  their  work  for  more  than  seven 
tk-  atti  r  tliey  were  enahled  to  hegiii  :  —Held,  ■ 
at.'iiili  a  .^|lecial  provis;ion  as  th;it  for  liiiuida- 

laiiiii'i's  wiiiild  not  he  considered  as  iiiuor- 

iriitni  ill  the  new  cnntnict  under  which  the  work 

iliiiii' after  1st  July,  though  the  plaintiffs 

jglit  111'  liahle  for  the   delay  ill  an  action  for 

n;i-.s    Ihimillmi  it  ul.    v.    Moore,  33  Q.  B. 

III!  -tiitiitnry  agent  and  managing  director 

riilway  company  entered  into  contracts  in 

.iiviiH'.  .ictiiig  for  and  on  hehalf  of  the 

!iir  the  construction  of  the  road,  erec- 

'   -tatiiin  liuuses,  and  maintenance  of  way, 

fii'itiiii    ]irii'('s   set   forth   in   the   schedules, 

jjer  iiiiirli  the  contractor  entered   upon   the 

IPiitiiiii  "f  'lie  works,   constructed  the   road 

*iiiie  (if  the  atat     i   houses,    and   during 

iliiiiL;i-i's.s  (if  the  «    , -,  had  lieen  paid  large 

HHaits  nil  aecnimt  of  his  work,  acconling  to  the 

iliil  prices,  after  which  the  company  re- 


Liie  oiiiy  reiii'i  to  wiiicn  rue  party  was  eiiiilicii, 
was  to  he  paid  for  what  had  lireii  doiii'  as  iipoli 
a  i|n.uituiii  meruit.  77i'  ltiiil''itii  mul  Lnhi  llnrnii 
Itiiiliniij  ('iiiii/iiiiiii  V.  W'liili liiiiil,  M  ( 'liy.  I.'i"  . 
ill   appeal, 

.Seo  Hiiiiiilli.ii  V.  /,'ii'/iiin„il,  ■_•  ( '.  P.  :iir.',"p.  411)5. 
.See  also  VI.  'J,  [i.  4l.s;i. 


3.   K.ririi.i. 

Ah  to  what  is  extra  work  under  a  contract, 
and  extra  work  hesidti  .i  contract.  Itililn ji  v. 
lUiiik  of  Mon/riiil,  4  l^  H.  4.'i!l. 

Held,  that  under  the  agreement  and  l.icts 
proved,  (as  given  in  the  lepoitl,  tin  extra  work 
claimed  for  hy  the  iilaiiitili'  iiiii>t  lie  loiisiihrtMl 
not  as  extra  work  (lone  under  the  rniitrait,  imt 
under  a  siihse(|neiit  new  agieeiiieiit,  wholly  de- 
viating therefrom,  and  not  as  npnii  the  s.-inic 
terms  either  as  to  time  or  mode  of  payiiunt  ; 
and  that  the  iilaiiitill'  might  rei-over  for  such 
work  under  the  account  stated.  lt'((^«o»  v. 
O'lifini,',  7  (2.  B.  34"). 

Defendant  t'lniiloyiMl  the  plaintiffs  under  a 
huililing  contract,  in  which  it  was  sti[ml;ited 
that  tiiere  should  he  no  ch.irge  for  extra  work, 
unless  specially  ordered  in  writing  liy  the  archi- 
tect employed.  The  defendant  hiniself  h.iviiig 
requested  the  plaintiffs  to  do  certain  work  on 
the  liuilding,  and  desired  the  iilaiiitill's'  iiii'ii  to 
take  their  orders  from  him  and  not  from  the 
architect  :— Held,  that  for  this  work  the  pi  liii 
tiff's  might  recover  on  the  common  ciuints,  witli- 
imt  reference  to  the  contract.  Milri/lc  il  ul.  v. 
('<t,l,i'„tir,  11  Q.  H,  lL'8. 

Defendants,  with  others,  had  agreed  under 
seal  with  the  (Jreat  Western  Hallway  to  make 
and  complete  certain  sections  of  the  railway. 
Their  agreeir.eiit  was  to  do  the  several  descrip- 
tions of  work  ill  accordance  with  the  iilaiis  and 
specifications  furnislied  liy  the  comiiany's  engi- 
neer, and  for  the  [irices  contained  in  a  scheilule, 
all  annexed  to  the  agreement,  in  these  were 
contained,  among  other  things,  a  full  detail  of 
the  niivniier  in  which  the  culverts  were  to  be 
made,  and  the  kind  of  stone  to  be  used,  &c.  It 
was  also  provided  that,  if  the  engineer  should  so 
direct,  einbankmeiit  might  he  sniistltntcd  for 
trestle  work  or  piling,  at  any  point,  and  vice 
versil,  without  any  extra  allowance  therefor. 
The  plaintiff  afterwards  agreed  under  seal  with 


*^, 
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■'  ^ 


<lufoiiiliintM  to  fiiiiiiHh  all  iimtori.ils  iiocioHsiiry  to 
liuild  iinil  coiiiidi'tti  ill!  llu^  .•irclu'i!  culvertH  rc- 
(|uif<'il  oil  out!  of  till!  M(Mfi(iiiN  iiu'lu<U'il  ill  their 
coiitnii't  witli  tlic  coiiiiciiiy  ;  "ami  tliat  tlio  saiiio 
aliall  )»'  iloiic  ill  strict  a  'conlaiici'  with  the  ))laiiH, 
siicriticatioiiH  and  diit'ctiona  of  tlu"  I'liginoor  of 
the  (JiX'at  Wostrni  Railway  ('oinjiany  haviiif; 
charji>:  of  tho  saiiit'. "  "'his  nf^ri'i'iiifiit  was  siniiod 
"  S.  Kari'Woll  it  Co."  hy  Kari-'wi'll,  one  of  tlu; 
defendants.  The  idaiiitilV  was  |iroceedinm'  witli 
the  eonstriii'tioii  of  the  eiilverts.  when  the  eoiii- 
piiny's  eniiineer  in  eliar^e  deeiiled  ii|ioii  h.iviiiji; 
II  descriiition  of  mason  work  superior  to  ami 
dilVevent  from  that  s|ieeilied  in  lU^feudaiits'  ori- 
ginal eontiaet  with  theeonipany  ;  and  one  of  the 
«lefeiidants  then  ilesired  the  ]ilaiiitilT  to  go  on 
with  the  work  as  rei|uired,  and  iiromised  to  (lay 
the  additional  exjien.ses  ineurred  liy  the  ehaiigo. 
The  iilaintiir  sneil  on  the  eorimon  eouiits  for  the 
value  of  the  work  tlone  upon  that  undertaking, 
not  under  the  eontvaet  :  Held,  that,  although 
it  was  stipulated  that  he  should  ahide  hy  the 
«lireetions  of  the  engiiu'er,  the  plaintiH'  might 
refer  to  the  defendants'  original  eontr.-ict  with 
the  eomp'uiy.  to  sliew  what  kind  of  work  was 
couteMi|p|.ited  )(V  his  agreement,  and  that  he  w.'is 
entitled  to  reeover  under  the  eoininon  counts  for 
extra  work  ;  for  as  the  idaintilV's  tuiiitraet  was 
evidently  made  with  reference  to  that  under 
whidi  the  <lcfendaiits  were  acting,  it  would  he 
iuipossihle,  without  looking  at  lioth,  to  put  a 
just  eoustruction  on  their  agreement.  Linjn»  v. 
Stniniihiiii  il  III.,  VH).  \\.  l'."(. 

A  contract,  for  the  erection  of  a  church  accor- 
ding to  ci-rtain  ))laMs  ami  specitications,  )irovidiMl 
that  if  defcnd.ints  siioiih!  at  any  time  desire  to 
make  any  alterations  or  a<lditions,  ]ilaintil)' should 
erect  the  ehurdi  with  such  alti-rations  and 
additions  as  defendant  or  one  S.  should  direct. 
1)V  writing  under  his  ov  tlieir  hand,  ('ertain 
extra  work  was  ihme  at  the  desire  of  the  defen 
dants,  though  not  expressed  in  \,riting  under 
their  iiand  :  -Held,  that  ])laintirt'  was  entitled 
to  recover  therefor,  for  the  contract  did  not  pro- 
vide that  no  such  work  was  to  he  allowed  or 
iwid  for,  iiii/iss  ordered  in  writing,  which  would 
have  preventtid  the  plaintiir's  recovering,  but 
merely  that  [ilaintill'  w.is  hmiml  to  execute  such 
extra  work  as  defendants  or  S.  should  direct  in 
writing  to  he  done.  Otiier  work,  .also  claimed  .as 
extr.os,  was  contained  in  the  addenda,  whit^h  were 
annexed  to  the  speeitieations  hefore  ]ilaintitf 
signed  the  contract :  -Held,  that  such  \vork  was 
included  in  the  eontr.iet,  aiul  could  not  be  allowed 
as  extras.     DiniiiniKl  v.  .\frAiiu<iiii/,  Kit!.  P.  9. 

."^ee  Mrdhiiiis  v.  Cnfiutration  of  YorkviUc,  21 
Q.  H.  ItiS,  p.  4173:  Wr'nilit  it  al.  v.  Corpiiriilion  of 
Girji,  \-2C.  r.  47!»,  p.  '4174;  Uldi'r.'<liitw  H  al.  v. 
Oh  rill- r,  38  Q.  H.  37,  p.  4177  ;  Ross  V.  C'or/iDrn- 
(ion  of  linii-v,  '21  ('.  P.  41,  p.  41»8  ;  Onitilwiii  v. 
Corf)or<itioii  ofOttnim,  28  C.  P.  501,  p.  41G9. 

III.  Performance  of  Work. 

1 .   Coinph'tion. 

Where  A.  contraeteil  to  build  a  house  for  B., 
ami  to  deliver  possession  thereof  when  tinighed, 
upon  which  lie  was  to  be  paiil :  -Held,  that  no 
aetion  would  lie  to  recover  the  price  until  an 
absolute  and  unreserved  delivery  of  the  house 
had  titken  place,  and  th.at  he  had  not  a  right  to 
withhold  the  key  of  the  house  until  he  received 


I  ])aymcnt,  though  B.  had  not  ac(|iiir,.,|  in,, ...i 
{  to  the  land  on  which  it  was  lniill      /,!;.' 
U',v»-,  .-)().  S.  2(K>.  '"■"" 

j      Upon  a  eontivuit  exteinling  ovir  sivoralv. 
for  wi- -k  and  labour  to  lii'  jiaiil  Un-  1',' i.',,?| 
!  iiKiiitH,   defendants   .adinittcd   paii   m,  ilnn,,-,, 

1111  1  ,.    '  I'    "  '■'ll,U|(;( 

ami  pleaded  general  non-iicrlorin  uiii  tn  th,. 

isfaetion  of  their  officer  named  in  il,,,  eniij.,*''. 
i  and  that  comph^te  perforniaiici!  \v;is  ,,   iiiuliti 
'  precedent  to  iiaynieiit  :     Iblil,  llmt  i,y 


in  part  they  were  not  liarrcd  fi- I,llluill^..„c 


,-l/i 


lynii'ii 
1 


!';/  ( 


full    ]ierforiiiance.      ('ohIhh 
Tiimnti',  10  ('.  P.  73. 

Se(!  Or.tr'C  v.  (lnmlili\  14  <^>.  |j.  ,-,71;   ,,    ||.|, 

See  also  linrr'u'  (Inn  Co.  v.  .S'«//„,„    n;  1   •> 
N.  S.  10.^.  '  ' 


2.    PiiiiilHi'n  for  yiw-f'n'fitnminr,; 

.See  Mi-(iliiiilt  V.  I  III'  ('i)viii'riiliiiii  III'  )',„■;•,■;/;, 
21  (,).  B.  1(13,  p.  4173;  Flslirr  v.  It.rni  ||)cp 
'J3,  ]).  41()3  ;  /{lib//  I'l  „l.  V.  <',„•/•/„„;,,  ;)|  ({^ 
(»10,  )).  41(i4 ;  Si  III /Mill  V.  AV/v  <  I  nl.,  :!;(()  |{  ';m 
]).  41(>(i  ;  lliniiilliiH  it  III  V.  Mi<i\i-i .  X\  (>'  J!  Vjl 
p.  4I.'>7;  .V.  ('.,  III.  !(»(»,  p.  \\\\-l-  s'.r  ii,'.-n 
p.  4I(!3  ;  Si-otI  V.  /hiil,  ;{S  (,».  H.  ;!(),  ,,.  ||;||""^ 


''  /iii/iw 


3.    /'I'rforinaiirr  Prrniilnl  nr  /,', ml. 
,  tiriilil-  III/  /•Jiii/iliii/,  i\ 

To  a  dc-,-';>\ii,ion  iii  assumpsit  fir  lir.Mili  „f  ^ 
I  agreement  to  clear  a  i)iece  of  l.m,].  ,li.f,.M,l,,|,(| 

pleaded  that  after  the  making  of  tlic  ai,'rwin''nt. 

and  before  suit,  to  wit,  on,  \-.' ,  ilitVinlMti 
^entered   ujion  the  work,  and  |i;iitly  iiTt'.imeil 

the  same,  and  wouhl  havt?  coiiiplrtril  tlica.w 

meiit  with  plainti'f  had  not  pliintilf.  luiiinttlit 
j  will  and  without  tin;  I'onscnt  of  tlic  ■IcfiMitat!, 
,  wrongfully  entered  and  exiMllcd  tlinti  km  tfe 

land,  .and  prevented  defend.nits  linin  iiiiii|,|,.tiii,' 
;  their  .agreement  :  -Held,  bud.  ,is  liriii^';iivnii](5.| 
j  tative.  an<l  not  slnnving  the  ,illi'i.'c(l  wiiim.'IiiIviI 
,  of  jdaintid'to  have  been  comiiiittid  In  |imi:i1im| 
i  dants  were  guilty  of  a  breach  of  tlic  ;ii;iiriiitBi.| 
I  I'lilti'i-Koti  v.  Iin.-<K  et  III..  (!  C.  V.  \'.H. 

Declaration  for   li(|uidated  dinnm'..  liv.  1 I11I 
,  contract  fi>r  not  tiuishing  l>y  the  il  iv  ii.iin  ijiil 
tiarpiMiter's,  joiner's,    and  tiMsiiiitli's  wtk  f(.I 
I  ipiired  to  complete  a  house  to  ln'  iicitol  U\A 
feudants   for   the    pi  lintill'.     riiii,  tint  (IrieiT 
!  dants  would    have  completed  the  wuik  « tliiij 
I  the   time  specified  therefor,    lint  wire  ilhii 
'  by    the    masons   em)doyeil  liy   tin    pl.iiptij  I 
build  the  brick-work  of  said   linii-r,  ;iii  1  »«| 
thereby,  without  any  default  on  tluir  |i;irt  li» 
deted  and  prevented  from  coni|ilitii  ^'.siilwvkl 
within   such   time  :  —Held,   on   (liMinimT.  il» 
good,    for  although   it   was   imt  stitcii  in  t 
declaration    that   the   plaintili'  w.is  tn 
brick-work,  yet  nothing  appeared  mws,s:uilii 
consistent    therewith,    and    it    wus   ifotiMll 
averred  in  the  plea,  so  th.at  an  issue  taken  tlidi 
on  must  have  led  to  a  detertniii.itinii  nf  t' 
on  the  merits.     Held,  also,  that  the  <Mm* 
up  was  clearly  good.     Pa/i/nw  JAW' ''• 
1«  Q.  B.  124. 

The  first  count  alleged  that  hy  an  iii'lento 
dated  2nd  December,  18.53,  and  nivio  Mn 
plaintiffs  and  defendant,  plaiiitiirsiigretHltip 
vide  materials,  &c.,  and  do  certain  work  on « 
tain  sections  of  the  Toronto  and  Haniiltotn 


llf;f) 

B.  hiul  iH)t  iii'i|niri-,l  ;iny  title 
liich  it  was  Imilt.     ./i,/,,,',,,,,  y^ 


•t  «'xUMiilin«  I'V'T  MViTal  yat, 
l)(i\ir  ti>  111'  imiil  fell  h.  lu.tj. 
tw  jiiliuittf'l  I'.n't  iiirt.iniiiiiro, 
■nil  iioii-jM'rtonii:iiiri'  tu  tin-  -it 
oHU'or  iiiiiiHil   in  \\w  ouitrivt, 
,0  iii'vfnriiiiiiu'i'  Wiis  :i  "iiiulitii.n 
liicllt  :     lli'l'l.  tli:iUiy|iiiyiii.iit  I 
i'  not  harri'il  li-din  >  lainiiiii,' .-iich  ■ 
J       Coalmi'ufllt    V     I'll   Ci/i/oi': 
'.  73. 
hiinhh\  14  ^».  IV  "I'l,  |.    U.V, 

■;«•  (.'ii"  ('((.  V.  Si(lli,-tii,  li'i  I,.  T. 


:(■(■.'(  /'or  yiiii-l^i'rl'iiiiiiiiiii-'\ 

V.  ■/'/(('  ('orixiriiliiiii  III'  YiiiiriDi] 
4173;  /•';.•(/((/•  V.  /). /vv,  ll'iC  P,' 
rh'lt  I''  (tl.  V.  CoA-'iiini,  :\\  i) 
iiijiMni  V.  Kii'r  li  III.  !'>:!•>.  lV;U.i, 

//„«  (7  .(/v.  .U.">/-..  :wi,t  IV  .v.'O, ! 
//..  KM),  v-  ^"'-;  '^-  ''• '''  ■"'.i 
V.  Dr»l,  3S  (>>.  n,  :m>,  v-  ":'■'■ 

,,    Pi-el't'lltril  iir   llniihi-nl  /myin!/.] 
'irdlil"  hii  Emiiliiili ''. 
^lon  111  asxuniii^it  fir  lnoai'i  "im 
clear  a  pii'i'i'  of  liiml,  ilifi'iiilaiitl| 
ftiT  till"  makiuu  of  tlir  a'.'m'iiivnt,! 
lit,    to   wit,    on,    &(■.,  iliM'cii.lantil 
the  work,  ami  jiartly  iirrioraai 
would  have  (•niii|'l>'ti''l  tluiw*! 
,iiiti''  l>a<l  not  vlaiiitilT,  ;i':\iiHtth(| 
>ut  the  I'oiisiMit  i>f  the  .li'liii'lint!,! 

ti;ro<i  anil  t>xV''"''''  *'"'"' '''""'  '*'I 
•oiiti'd  ik'fcii.liiiits  from  i'"iniikinj| 
at  :  -Holil,  Iviil.  as  lMMim;\r!:ii!Mn-l 
t  shewing  tlu'  alli'iii'il  \vf.m-!nlrij 
have  l)iHMi  i'oniinittrill»iiiniiliidi-l 
il'tv  of  it  livcai'li  "f  thf  ;i;,'m'iiKnl.| 
\Z,-lolA\V.  r.  104.  I 

I  for  li(ini<latoil  iluniijw  liwl  btl 

Lt  tiuishin^' V.y  til.'  'liv  ii;im.-Uliil 

liiuer's,    aii<l   tiiiMintli's  wurk.  »I 

Inleto  a  liouxt'  to  li.MTf.l.'.l livlfl 

the    pi  liiititV.     ri,-;i.  tint  \m\ 

have  eoinpletiMl  tlio  «nrk  rtlul 

Vitie.l  therefor,    hat  \v.iv;l,WI 

is  eniiihiye.l  t.y   tlic  vlaii'tilf  »l 

U-work  of  said  liniisr.  ;.ii4  .«■ 

[out  any  default  on  tli.'U' |«irtJ*| 

vented  from  eonn.l''ti' C*'"'™! 
kime  :  -Held,  on  .UMuunvr,  |^l 
Ihontrh  it  was  not  st:it.'.l  in  »■ 
jhat  the  l.laiutitV  w:.h  t.  .1  ^ 
et  nothing  am.eanMl  nooessmN 
lerewith,  an.l  it  wu^  'I'^f''/* 
M)lea,  8othat,ini«MietakoiitM 
I  led  to  a  deterniiniitiouMtheci 
'  Held,  alm^  that  tl.>Ml.;«« 
ly   good.      /'<./VMV.  .1/W.v""" 

Lt  alleged  that  l.V  an  injjflj 
Iceinber,  18.53,.  :uidn>i.loM«i 
fdefeudant,  plaintiffs  ugre..l 
V&c,  and  do  certain  wor 
[f  the  Toronto  and  Hamilton r 


i  irav,  the  wni 


W()KK  AND  LA  HOUR 


4162 


ui'l*!' 


rk  to  he  liiiish(!cl  aci;orilinK  to  )>lan.s  |  count  ;  hut  that  the  mihseipienfc  noecptaneo  of 
1  to  the  satisfaetion  of  the  1  the   work   hy  defendant  entitled   tlie   plaintitrs 


,'itic:ltions,  am 


i^laiit,  ail  1  o 


f  the  chief  entjineer  of  the  rail-  '  to  rei'over  on  tht^  eominon  counts. 


li, 


li  ,1 


[plaintill'i 
ftiiniiiUi 


laiiv,  to  lie  I- 


iph^tcd   l.y   thi!    loth  ofiv.    IIV//'.s    II    ('.    I',    rilil.      See    liirbttrliil.    v 


Vlll' 


hiii  till' iMiiii 


1«T   lf<"'4-     .Anil  liefendimt  a;,'reeil  to  p;vy 

sill  cert lin  invnner  and  pro|)ortions,  nv 

i  piTci'nt.inc  till  it  ;vMioiinteil  to  t'(!,(MM), 

was  to  remain  in  defendant's  hands 

iK'tion   of  the   work,  with  a  further 


h  Slim 


iKr-'i 

ItJiat  till'  liriij; 


t  that  if  at    any  time  it  should  ajipear 


I'CS.S    WIS    I 


lot  such  as  to  ensure  the 


1(1111111 


I'tmii 
lai't  III 


tlicrt 


il   within    the    time    liiniti'd. 


ItiltV  ham 


i^rht  take  the  same  out  of  the  ^dain 
i,  and  relet  the  sanu!  or  employ  addi- 
iiR'li     iti'..    ''ud    complete   the    s.ame,    in 
iilaiiitills  were   to   forfeit  the  jier 
1  also  tli.it  dei'ciidant  should  liav 


1  even; 


rhii'li 
ttrlitlL'!'  ;  am 
,r  to  a' 


Iter  tin 


iv.'DIl  '11 


•ourse  of  the  r.'iilway,  kc. 
I  th    ' 


t.  tint  111  iiiitilts  coniineiii'eil  the  wo 


1  ln-fiire  I'liiniiletiiii,'  it,   hy  ai;reemeiit  datiid 


CoH-hiini,  :<!  t,>.  B,  CIO,  p.  4134. 

Decl.ir.'vtion  on  a  (^ontr.act,  hv  which  the  plain- 
tifTs  auri^cd  to  do  the  earpciiter's  and  joiner'H 
work  in  erecting  a  house,  fir.,  for  defi'inlant, 


snewn    I 


III   thi 


plans    pre| 


ared    liv   di'fcnilant's 


m\:  |liM!i'lii 


her, 


S.">4,    lictwceii    plaintill's   and    (.„  j,)„,  .,) 


architect,  .'iiid  to  complete  the  work  hy  the  lirst 
of  Novemiier,  of  which  house  ilefeiidaiit  w.is  to 
complete  the  residue.  It  was  allixed  that  it 
was  ih^fcndaMt's  duty  and  he  promised  to  pr.iso- 
cute  his  part  of  the  work  so  as  to  allow  the 
plaintiff's  to  cniniilcte  theirs  hy  the  day  iiamiid, 
hut  th'it  defciid.'int  delayed  so  loiij,'  with  tlu! 
stone  work,  X'c.,  that  .'iliri,'e  portion  of  (iliin tiffs' 
work  had  to  he  doni^  in  tlie  winter,  at  L;reat 
additional  (^xiieiisi!  ;  and  further,  that  ilefcml'int 
lid  not  construct  his  pirtof  the  work  ;ii'ivirdiiijr 


Jlfii'iii 


laiit,  after  recitiii},'  the  former  agreement,    ,,|.ii„t|(rs    I 


plans,  so  that  the  timliers  jivovideil  hy  the 


lecanie    usel(!ss 


I' 


ev    (in    Muh 


t ,. very  stipulation,  coveii.'int  and  aKre.;-    ^t:im->'.).' tx»  to  th.'  .'Im-e   that  riefeinlant  was  to 


Kilt  thoreiii  slum 
Jaiiitilfsi""'""'""'''.'" 


Id  remain    in   force,   it. 


all 


S|l( 


I'ts  tl 


.1  CaCCU 


te  the 


lake  the  residue  of  th.'  house,  and  def.'iidant'H 


iiirk.i  "11  the  si'' 


tioiis    hv  certiin  days  therein 
'  itl 


]iromi 


I  to  )) 


:d  with  till'  st'in.'  work,  and  the 


lllei{eil  causes  of  action  in  res|iect  ther.'of     that 


,„i,,| ;  an.l  if  plaintills  we-e  "ot  authorized    <.,„,  ,,^,f„„,,,^„t  ,,,„„i„v(,,l 
,,r,.  the  Ist  of  .laniiary,  tli.Mi  next,  liy  il.'ten-    f,.„.i.,..„  f,.„  n,., ;..„„  ,i. 


an   ar.'hitect  t.i  invite 


lel'Ti' 
|aiit'-i;'i 
kt'iiti  iiii'il, 
alln 


lit  tiipr.iei  ed  with  certain  work  therein 
I'rtviii  extensi.m  of  tiin.i  sh.iul.l 
theref.ir.     Av.'rments,  that  |ilaintill's  .  ,"ili,''„'.')"y  ]jti 


ten.lers  f.ir  the  vari.iua  .l.'s.'riiit 


i.ins  of  wiir 


rk. 


an. 


1 


ea.di  person  tendering  was  aw.in,'  tint  th.-  w.irk 
li.it  t.'vkeii  hy  hiiin.df  w;is  to  li'  teud.ired  for  and 


•iliiiti'ly  iirii.:ee.l.'.l    t.i    th.i   perfor 


in  nice  ol  I 
to  ex.M'iite 


her.^.mtra.'tors,  mil  'ly  th. riefeinlant  ; 

an.l  that  the  plaintill's  temkrcd  and  .Mmrracte.l 
iitnot.  ami  w.'re  tli.-ii  pr.'par.;.!  t.i  ex.i.'ute    f,,^  f|„,i,.  „,,„.|.^  ,„,j„^,  ,^^y,^,,,,  t,,.,^  t|„,  t,,.,,,!,,^^  „( 

),1  P.n,|ilot.'  the  same,  hut  w.'i'e  «t.)ppu.  hy  i  „t,,^,^  ,,.^,.^j,.,  f,„.  „„,,,,  „t,„,,,  „.  ,,i^  ,,,^,,  ]„,,,„  ^c- 
Hiauit  in  the  .•x.'r.Ms.)  of  the  pow.^r  ii»  Imn  |  ^,,,1  .  ,„„i  „„  t,„,  ,i,,f,,„,i,,„t  ^.,y^  i„,  ,ij.i  „„t 
..tnl.  wliiTi'hy  (ilaintiHs  were  h"'d<'re.l,  &e.  i  ^,„„t^^^t  as  alles,'e.l  :  Held,  on  ilemurrer,  that 
iith.r  .uernieiit  that  after  the  execution  j  t,,,,  ,,,^^  shew.id  n.i  .lef.'ii.'.',  f.ir  th.'  .lef.'ii.lant 
I  tho  a;'n'.'m.'nt,  ami  hef.iro  the  time  limited.  ,„„,t  ,„,  tnvite.l  ,as  havinir  impli.^.lly  un.l.'rt'iken 
,f,Mi.l.Hit  iimie.'essarily  wroin^'fii  ly,  .ami  ^„  ,i„  ^^^^^^  ^  ^^  nec.issary  to  .uiahle'  th.'  plaintiffs 
Hi.luk'iitly  himlered  and  delay.i.l  ,.laintif»s,  ,  ^„  ,,roeeed  with  their  cimtnu't.  and  th.'  fa.;t  of 
I.  hy  means  i.f  whi.'  i  plaintitls  wer.'  put  t.i ,  ^,,g  ,,,.f„,  ,.^„^  ^^^j,,^,  ^^.j^,,  ti,,.;,.  u„owI.m1«..  em- 
leat  I'jitra  tr.nihh'  ami  expense,  y.'t  they  inr  i  ,„y,,,|  „^,,  .,.^  j^^^^j^^^  ^,„„„  t,,,,^  ^^.,^,.,,  „.jf,),„„t 
m:\  th.;  work  in  aieor.an.ai  with  the  jilaiis    comely,  .'onhl  make  n..  .lift'erenco.      Yah.  ,/  al. 

siii'1'ihi.'ati.ins,  ivc.,  an.l  ilelemlant  Jiocepte.l  I  ^,    ^^^li,   o'l  O    B   .5(>" 
1  ri'ii'ivoil  the  same  from  the  plaintiffs.      And      '    ''      '  —       ■ 

'  ""         "   '       -   -      -  In  an  action  on  th.!  .^.inim.in  c. Hints  for  work, 

defcsn.lant  pleadeil  that  th.;  w.irk  was  .l.nic  under 
an  !Vj;reement  set  out,  and  that  the  plaintitfa, 
in  viiditi.in  .if  the  ai{reement,  and  without 
any  .lefault  of  the  .lefen.laiit,  ili.l  ii.it  coiindotc 
the  works  hy  tli.i  .lay   ap|iointeil,   an.l  thit   do- 


!  iii.'iiu'er,  &e.,  wrongfully  and  fr.aii.lnlently 
wniiii;  in.inthly  estimates,  ite. ,  and  .lefeii- 
ot  wroiiiifuUy  )iroeiiru.l  false  an.l  untrue  linal 
liiiiati'8  t.i  lie  fjiveii.  Averment,  that  more 
mi  ton  ilays  lief.ire  the  commeneeinent  of  the 
Ithi!  sum  of  tlD.lMH)  wis  due  from  .lefcn.lant 


Iilaiutitfii  f.ir  work,  ami  ei.',.'>00  h.miis  men- !  <'*'n'l!i»t.  under  the  ai^reement,  was  entitled  to 
lii'.l  ill  the  aureemeiit,  whereof  .lefendant  had  j  <l«''"«t  $1207  for  tho  .lelay.  Tln'  'daintilfs  joined 
»i...  &c.     Pleas     Never  iiidehted,  payment,  !  issue  : -Hehl,    thit    the    plainffr^,    umler    this 


i>\y 

"Il ;  that  lie  dill  ii.it  liiii.ler  and  delay  ;  an.l 
Ipiilty.    A  verili.t  was  t'vken  hy  consent  for 

N>,  suhjeet  t.i  arhitrati.in.  The  arhitnitora 
iirili'il  iiim-porf.irm  nice  hy  jdaintilfs  of  tho 
l(k  liy  the  time  s|K!eitie.l ;  that  the  am.iunt 


issue,  could  n.it  sli.iw  that  the  .Ud  iv  was  .'auscd 
by  the  defen.lant  .ir  hy  other  w.irknn'ii  of  liia  ; 
hut  a  now  tri  il  was  i;rinti'd,  with  leive  to 
ameii.l ;  ,and  Seinhle,  that  th.:  pl'iiiitilf  sh.iul.l 
reply  sp.H.'i.'illy  th.' natiir.i  of  the  delay  .Muse.l  hy 


hv  .lefen.laiit  oxeee.lc/.  the  am.iunt  of  tho    <lefe"dant.    ffaiiillhw  it  ,il.  v.  .\fonn;  33Q.B.  100. 


liiiicr'a  estimates  and  honus  of  £'2,.')00;  an.l 
"feiiilant  lia.l  not  pai.l  the  amount  dtio  he- 
Itbc  eimimeiicemeiit  of  the  suit.  Ujion  refer- 
|t<i  the  court  by  tho  arliitrators  upon  tho  facts 
lelil,  that  if  the  plaintiffs  were  claiming  dam- 
1  lieeium;  .if  the  wrongful  and  frau.lulont 
\  the  aw.inl  had  rejecte.l  such  claims.  Hold, 
)  that  the  geon.l  contract  di<l  not  alter  or 
V  the  cnii.litinii  proce.lent  to  the  plaintiffs' 
H  til  lie  paid  on  tho  first  contract ;  and  tho 
'  ^^ira  having  found  that  the  plaintiflF  did 
pkte  the  work  within  the  time  specified, 
lit  wa.'*  entitled  to  a  ve 


) upon  I 


261 


Declaration  on  common  .;.iiints  f.ir  work  and 
labour,  &e.,  (being  certain  iron  work  on  an  un- 
Hnished  hiiil.ling).  Tlca,  as  to  !jl,207.  that  tho 
work  was  .l.nio  uii.ler  fvn  agreement,  hy  a  iiro- 
vision  in  which  defen.lant  had  a  riijht  t.i  .le.Iiict 
$.50  per  we.sk  for  every  week  after  Ist  .Inly, 
1871,  the  w.irk  remaino.l  untiiiishe.l  :  that  it 
remai.led  unfinished  twentyf.iur  weeks  .and  ono 
day,  whereby  defen.lant  becmio  entitle.l  to  de- 
duct from  the  contract  jirico  !SI ,207.  Replication, 
that  defen.lant  had  not  tho  huil.lings  rea.ly  for 
the  plaintiffs  to  do  their  work,  with.iut  averring 
that  the  plaintiffs  were  ready   and   willing  to 


■*^. 


m 
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WORK  AND  LABOUR. 


41q 


Coni]ili!t«3  it  111  tiino  .--llulil,  oil  clcniiirrtT,  repli- 
cation ^'ood,  Soiiililu,  tliiit  it  would  iiavc  heoil 
llt'oi'MMiiry  to  ivvcr  8iicli  rcaiiiin'Ms  liy  tho  plaintitl', 
if  tlu'  iution  liad  lii'i'ii  on  tlii^  uontrni't  for  not 
allou'irig  piaintill'  to  ])rocccd  witli  tliu  worlt,  &c. 

s.  v.,  //>.,  27r.. 

A  l>uilding  contract  provided  tliat  in  case  tlie 
Works  were  not  carried  on  with  such  expedition, 
and  with  Niich  materials  and  woriiniansiiipn.s  t)iu 
iirchitcct  ini,i;ht  diMMii  proper,  tlieii,  witii  the 
spei'ial  anil  writti'U  antiiority  of  tlie  proprietor, 
lie  .shouKl  1)0  at  lilieily,  alter  giving  hi 


striiut  an  engine  for  defendant,  .mil  tiji,, . 
same  into  a  certain  steainer  nadv  fur  .sir  i 
the  l«t  of  April,  IH7I,  the  phiintiiis  u,J^'lh 
a  day  if  not  completiMl  ))y  the  j.'illi  ;  ;iii.|,j',.f  j 
ant  agreed  to  pay  therefor  certiim  .sum,  i,,' .'"', 
and  to  give  endorsed  notes  Uiy  ntlur  siiiji,  k 
last  note  to  lie  payaMc  on  the  1st  ut  .Inly  "i '.,J 
And  the  plaintiU'a  aveiriMl  that  tin  y  iljd  i,'.    '" 

jdete  the   work   hy  the  1st  of  Ainil .','„,':","', 

short  time  alter  thetimiMixi  I  |,v  lli,;,.,,.,,, 
Imt  that  they  dill  complete  it  u  it'lmi  s,i,.|,  I'nr,?' 

'ptil'll  i 

•llthul,i;||  , 


perioil,  and   ilet'eiidant    acci  pti.i   .m,] 

enjoyed  and  used  it,  and  willi  lliiscx,. 

things  Were   iieiforined,   i*(;i,  ;  ajii 

fenilant  paid  tl 

h 

I 


lenilanl,  pant  the  sums  payalile  m  iiKim.y  ....j' 

liad  not  given  tin;  note  to  fall  diii tin 'jst'i  i 

1872:      Meld,  .{.■claralioi,  guo,|,  Inr  tl,,,t  th.  J 


III!  seven 
<lays'  notice  in  writing,  to  dismiss  tlu;  contrac- 
tor, and  employ  other  persons  to  linisli  the 
Works,  iVc.  :  Held,  I.  That  such  special  antiio- 
rity meant  an  authority  to  lie  acted  upon  with 

reterence  to  some  iiiilividual  conti'.'ictor,  and  not  I        .  i  i    i    n         i     .  ,, 

,       ..      ■       ...      1  I-  I-         ceptance  enalileil    the   iilantiMs   tn 

a  general  autlionty      to  dismiss  m  his  discretion  '      '  ' 

any  \Mirkiiian  or  contractor. "  2.  That  the  noticfc 
should  intimate  to  the  contractor  in  what  re- 
spect the  architect  wa.s  dissatistied,  and  what  he 
reipiircd  to  he  done,  so  that  during  the  time 
inentioiied  in  the  notice  the  contractor  might 
have  an  opportunity  of  removing  the  olijectioii, 
in  delault  ot  which  the  architect  might  dismiss 


him  at  the  (expiration  of  the  time,  Imt  not  liefore. 


Qiiii 


I'tlu'r  such   provision  loiild  lie  acted 


agreement,  .-inil  not  upon  the  ciiiiiiiiiiii,.,,|||it<„,i 
Seliilile.  per  Wilson,  .1.,  that   it  «nii|,|  hn,  i^' 
lietter  to  aver  a  dispensation  or  waivir  ..•  • 
time  lixed.      ISirhtl  tt  iil,  v.  CnrUuini  ■iln 
(ilO.  "    ' 

The   iilaiiitill'  contracted  with  ililViiii.nii, 


deed  to  do  cert 
till 


nil    work    111  the 


ciiiistnii-t|,; 


railway  liy  the  1st  of  .l.uMi.iry.  fsyj 


contracts  contained  a  provisinu  tl 


upon  after  the  time  tixcd  liy  the  contract  for  the  |  (ipinion  of  defendants'  <'n"iu 
completion  of  the  work.      '<iiii(h  v.   (!iirili)ii,   ',W 
C.  I'.     Not  yet  reported. 


i.it  It, 


err,    tl 


III  J 


li'l'l'  HiTt '. 


grounds  for  apprehension  tli.it  the  wdrk 
not  lie  comiileted  in  tlii'  maniier,  aiiil  witbu 
Another  condition  lu-ovidcd  that  the  architect '  V""'  '"■  ^',"'  '■""':'''^^'''  ■'^l"'^^^iti«il,  it  sl,„„|,l  i, 

ht  he  ilis-  i  ''"'■>'  "'   "^^  engnieer   to  serve  a  Mritt 


might  dismiss  any  workinan  who  niig 
apiuoved    of  :      held,    that  this  clearly  apj 
only  to  a  workman  as  distinguished   from  a  con- 
tractor.     /Ii. 

See  Siniiiiiii:t  v.  (I'liini,  II  (,>.  15.  I.'U,  p.  4I(!7  ; 
//iiri/l  V  FrdiiKiii,  l-l'  g.  1!.  •_'•-'.•},  II.  4l.">(i; 
Ois<  r  V.  (i'(iiiili/<',   \i().   II.  .'iTli,  p.  4l."i(i  ;  /,ii{-i'  v. 


lied  '  "I"'"  ''''^'   plaiiitiir,   setting  oii',  the  i,'ii, 


('(I nil  run. 


IS  U.  I'l.    (•)•_"• 


I'. 


4172;  .1/''.' 


CoiiHiriitiiiii  of  yiidril/i;  '_'!  Q.  H.  KW,  ]>.  4173; 
Liiiiiiiiil  \.  Xui-llmiit  III.,  •-"•_'('.  I'.  II.  pp.  4KS(>, 
4KS7;  Mr/lriiii  v.  .S/ninln,  -■**'•  I'-  -S.  P-  4IS0; 
Ml- 1 >i, III  II  V.  Viiiiwlii  Siiiilhini  It.  W.  Vii.,  X\(i.  H. 


us   apiireheiisioii,    and   speeilyiiij,;  tlif 


togetlu 


er  with   a   ri'asi 


mall 


tlllle  ill  Hill. lit 


plaintiff  might  cause  such  gi'oiiiiil.siiiliirrn 


d  if  at  the  ex]iiry  of  such  tin 


11'  siii'li  :r..,sl 


tlicii  ru- 


:{i: 


I' 


41(1, 


4.    7 


iiiir  J  III'  I'l  riiiniiiiiiri-. 


I'laintifl' agreed  to  do  leltain  work  for  defe 


of  apprelieiisioii  were  not  reluovi  il, 
gilleer  should  have  lull  [lowertu  ilwlmifin  i| 
tri'et  forfeited  liy  notice  in  wiitiiiL',    Tli. 
was  not  completi'd  liy  the  time  s|i|.(ili(.l;! 
contract,  Imt  the  plaintitl' contiiiiuillnv„i„i;i 
time,  receiving  estimates  and  iiayiiii'iit.siiiiii.,' 
contracts;  and  on  the   Kith  ot  Aiml,  1\;. ; 
engineer  served  a  written  notice  |iiin«irt;i.. 


•  the  1 


irovisioii  aliove  set  nut,  st.itiii; 


in  the  engineer's   judgmeiit  tlieie 


Mviv  jr.., 


r  apiireliension  that  the  work  tn  In 


the  contract  would  not  he  coiiiplctiil  i 


daiits  lor  which   he  was  to  he  jiaid  half  in  cash  !  ner   and    within   the    time   siieciliol  :  tlu 
on  completion  of  the  work,  and  half  liy  a  liank-  |  grounds   were  tli.it  the  I'hiiiitilf  ' 


'1 
alile  note  at    three    months,   del 


eiiilants   to   pay    the  work,  am 


ill  Kill 


ll.'Kl  ;|IMI»:< 
ore  alianiliiiiiiieiit  .siiilunnia 


the    liaiik    charges  and    interest,   and   to   lie  re-  '  &e.,  had  not 


rg< 
it     reipiired     ti 


I'Uiploy, 


tint  siuii.ta 


t\M 


tlis    longer.  :  might  he  removed  liy  resuming  wmk  iiilur. 


riaiiitiff  on  ;)Otli  .Inly,    I.StW,  sued   lor  the  work    "itli  a  force  siilhcieiit  to  en  ,i|ilete  tii 


d< 


The  evidence  shewed  that  the  work 


tractcd  lor   in  sixty  days  iioiii 


till 


not  completed  until  the  I'lid  May  :     Hehl,  that    »'iti 


that  unless  sli>  ii  gi'niiU'ls 


the  action  was  lirought  too  soon. 
ttal.  \AV.  V.  S:( 


/'((■  y.     \y/iifi'    liensioii  were  leiiioved   in   l.ve  il;i\s  jntiiri 


.s)iecilicil,  the  engine 


■er  \.oiilil  'If  lit  I: 


A 


ngr 


reeinent  liy  iilaintill'  to  do  cert; 


SI 


lecitied    eontained  tlr 


toll. 


iiig 


da 


nil  work 
le,    "  the 


whole  of  the  work  to   lie  completed  and  the  mill 
in  good  innning  order  liy  the  1.5th  of  April  next, 

Ulldt 


I  penalty  of  .s|0  per  day,  from  that  day    .i.. 


declare  the  contract  forteil.il.  .Viiillvil 
seipielit  notice  the  engineer  ilicl.iivii  <.ki 
tracts  forfeited  accordingly.  'riii'iiliiiitil!l 
upon  lirought  his  action  on  tlie  cuiiii 
for   work  and  labour  and   mi  tlic  (untntll 


until  coiiipletion,  as  and  lor  liipiidated  damages 
and  to  lie  deducted  from  the  [irice  to  be  paid  foi 


le  case  was  referred   to  an  ,iiliitr;it"r. 


answer  to  iiuestions  submittecl  liy  liiiii»| 


siicli  won 


Held,  that  it  was  not  necessary    ri.. 


to  plead  the  right  to  make  this  deduction,  but 
that  as  a  deduction  it  was  admissible  in  evidenee 


Uiid 
23. 


er  lion  assiiiii 


psit.     Fiihi-r  y.  liirnj,  1(5  C".  1'. 


Declaration,  that  the  plaintiti's  agreed  to  con- 


eourt  by  a  preliminary  awanl,  it 
That  the  contracts  could  be  put  iiii  »it»j 
the  above  condition  alter  the  iliiy  li.wJiil 
for  the  coiiniletion  of  the  work,  llii'|.iri»l 
ingeontinued  the  work  acconliiiy  tiiilimi 
and  as  if  the  contract  stiil  giuiTiRii;'. 
the  engineer  had  no  power  to  (lfciili'«ii^ 


'or  (lofiMitlaiit,  .iiicl  t(i  iini  t',,, 
II  hU'iiihit  i-faily  tur  .siT\i,,  :,; 
1S71,  tlii^  iiliiiilill's  t(imi?l(i() 
,lcttMll)y  till'  l"illi  ;  luiil licUi. 
thcrofor  ci'iiiun  sums  in,,,; 
i-»imI  iiotos  I'nr  iitliir  siMib,  t:;i, 
iyiil)lc  im  tlu'  l^t  ni  ,lulv,  W;,j.l 
li  iivi'iTiMl  Ui;it  thi'V  iliil  iintti.n.l 
l»y  tilt!  Iwt.  "f  Aiiiil,iu,rniit,i  J 
the  tiiiii:  lixi'  1  liy  IliiM'jrciiiiHiij 
lcimi\)U:tL'il  williiii  s,i,h  jurtii^ 
■lulaiit    iici'i'iitc'l  mA  bus  »i,,t, 
il  it,  and  wiLli  tlii-4  '•xiTjitii^u ; 
foriuiMl,   itf,  ;  ami  ;iUliMiii;li , 
;  siiiiis  jiayaliU'  in  iiimii'v,  will 

10  lldtf  til  t'all  llur  nil  till  Isi.liilJ 
colaraliiMi  j;i""l.  I'T  tkit  tli-J 
■d   tlu-   i)laiil;ll->  to  sii,MiiM.iii|J 

not  IH>I)U  111''  I'HMllllnlUMMlltM.lilrJ 

ilsdii,  .1.,  tliat  it  wniiMhiiv,.  ' 
;i  lUspi'iisaticin  111'  Wiiivor  ■  . 
<7,'i7/  1 1  III-  V.  f '<icWiiir/i,  ;il  II, 


;■  I'ontractcil  with  iKtiMulintt 

;i,ui   work   in  tln'  nmstnirtKi^ 

ly  tlu:  l>*t  "'  •laniiaiy,  h?j 

iiiint'il  a  iiriivisiiiii  tlmt  ij,  ;ii;iJ 

■nclants'  .■nyinrcr.  tln'iv  «,r,  J 

iiiri'licnsioii  that  tlii'  wntkni'J 

ted  ill  till!  inaniu'r,  ami  wilimii 

intraot  siiccilifd,  it  slmuU  u  ■ 

iii'imHT   li>  sfVVf  a  wiittin  ihe 

iiaitV,   sc'ttinji  "11^  till'  an.iiii!. 

»i()ii,    and  siu'cit'yiii.i;  tin'  iiuna 

1   IV  'n'asoiialilo   tiiin'  in  wWht 

I  oausi!  wiu'li  gri'iiiid^  I" I"' Mil" 

(•xjiiry  »f  siu'li  tiiiu-  such  .'>, 

Ill  wt'i't'  not  tvmiiviit,  tlnii  :iit 

liavo  tnll  jiiiwiT  to  ilwbivtlit  jl 

I  \.v  noliiv.  in  NvritiiiL',    Tli'  >if 

ileti'd  liy   tlic  tini.'  siKriliv!  ;ii tl 

Iho  i)laintitl't'i>iitniiii'innv'«'i'>1 

,r  oHtiniatoM  and  iiayiiu'iitsiiifirtf 

(mI  on  tlu'  Uitli  lit  Ai'iil,  b?:il 

■,.,l  a  written  notu'i!  iiuri-irtiii^l 

liinivisiiinaliiiveset  iml,  sMtiiuti 

ITS     jlldt^nU'llt    tlu'lV    Will   iTil 

Moii  tliat  tho  wiii-k  t.ilii'.l.irt 
would  notlici'<"iil'l'''>'|"'';'^' 
.llill    tlio    tiinu    sliirlllc    :  tU 
L.  that  the  i'laiiilill  iiail  ;.iu»i(( 
llioloiv  aliandoiiiMi'iit  sulluuiilil 
iKvn  wni.loy-'d  ;  tli:it  siuh  Ji^ 

,ovcdl.vn'«i"'i'";-:""'V"'"i 
sutlicii'nttofi.aiilrt«'tlio»"M 

In  ^*ixtv  days  .iniii  tlu'  toj 
ithat  imK'ss  xu.  il  unimi.lsniil 
,,vn...ved  in  '■^■'';';'>^"','^' 
,,thoengim'i'i'N'-'''l''  ''■f'"'^. 
Lmtnu-t  foi-tcil,d  .  11.1  'Vij 
ico  tho  ongintcir  ' '''■l^","l*1 
ediu'crdingly.  Tl.ei« 
t  his  action  on  tlio  oiuiii.'*'" 
Ld  lahour  and  mi  tho  i"iit'»j 
L  retonvd  to  an  ^'>-l"'";"''i 
Lu.«tions  Htihimtleil  liy  h.mj 
'livliminaiy  award,  it  «ii>«<« 
iitracts  could  l.Mi.d-"'* 

,,,aiti..ualtc.tl.c.l:.vl.J.] 

.letionofthcWiiiU.tWbH 
a  the  work  according  tiuluH-W 

,c  contract  sti'd  f;.i;.wl;-J 
h.uluol.owei'toa.culoai* 


hihS 


WOKK  AND  LABOUR. 


41G6 


I.    1  (iiiT  the  1  laintiil'H  delay  of  which  he  com 

Ih'WUoU'  1-11^  1  .         1    1       I      A  1         A 

I  I      1  wiW  caused    hy   (lelcMdaiits    acts    niK 


1 

r      ,,nj    uid  that  it  waH  still  oticii  for  iilaiiititt' 

'that  it  was  so  caused  hetorethe  urliitra- 

I  iiiisuer  to  a  idea  setting  up  a  deter- 

iiiitract  liy  defendants'  engineer 


Ijopriivc 

Itor,  M  .■>«  .   , 

|«lii:itiiin  lit  tilt  -  .. 

,(|i,,  piiivisiou  ;  d.    I  liat  the  reasonalilenesH 

(,l„tiim'g'^''"  ''>'  *^''^  engineer  hy  his  notice, 

s licit  liiiiattii- tor  liini  conclusively  to  (h:ter- 

*"'    liii't  was  ci|ieii  to  the  coiisideratioii  of  the 

litratiii  ".  ■*■  ''hat  the  contract  prices   would 

.'iiiioveii  fill'  wiii'k  done  after  the  1st  of  .lanii- 

\\-2,  iiiilc'S  the  iilaintill  coiili;   shew    dis- 

Ei.th  tlwt  the  work  was  worth  nioie  after  that 

Tu  tlMt  tho  delay  was  not  ciusimI  liy  his  fault, 

tli;it  he  had  not  assented   to  such    prices  ; 

rii;it  the  |ilaiiilill  could  recover  for  no  Work 

(.iitilii'ilaiid  e^tinlated  for  liy  the  engineer, 

(iiitniets  |iiiividiiig  that  paynieiit  should  he 

1.11  sueh  eiitiliialcs  and  estimates,)  except 

jit  ii,r  Hiii'k  dune  alter  the    1st  .lanuary  the 

Itiiiwte  iiiiKht  he   dispensed   with,    if  a  higher 

fiaciiiihl  liiiipeily  lie  chargeil.      McDinnll   v. 

^„,„lii  SoiiIIk  rii  Hii'diriiij  Co.,  'XMi.  H.  WVA. 

I  s.,  l,ib  V.  C'liiii  roil  il  III.,  IS  q.  H.  (i2'_>,  p  4172. 


.").    W'dii'rr  ';/    Tiiiii . 

uiiilei'  a  siieeial  agreement  diitod  7th  July, 
iiiiitraited  with  15.  to  (iiiish  a  house  and 
,u  111'  lielnre  the  lOtli  of  August,  then  next, 
!i  iieiialty  of  f.">  a  day  after  that  day,   &c. 

iliil  ;iljiiiit  two-thirds  of  the  work,    lint  did 

linisli  it  liy  the  llttli  of  August,  or  at  any 
iltci'warils.  U.,  alter  default,  took  posses- 
1  the  Imiidings,  did  work  on  them  towards 

rc-nuiiiU'tiiin,  and  paid  a  large  portion  of  tile 
Huhl,   tliat  the  special  agreement  was 

lulliil  liy  tlieili'faiiltof  A.  and  the  siihscijuent 
intof  l>.  ;  and  that  .A.  might  recover  on  the 
[uiiu  t'cunits.     Iliiiiiiltoii   V.    llinjiiiiinil,  '1  V. 

Sit'. 

,;ir;itiiiii  fur  work  and  materials  in  con- 
Iiiih  iif  a  hcilise  for  defendants.  Sixth  plea; 
y  ik'iil,  dated  :Ust  .luly,  IK7I,  plaintitl" 
Miitcil  til  tiiiisli  the  works  liefore  the  .'^Ist 
t"liir,  KS7I,  under  a  forfeiture  of  JS'iO  Jier 
iiir  ivt ly  week  the  work  was  left  untin- 
alttr  tlmt  day  ;  that  the  plaintitl  did  not 
l.ti'  the  works  till  'JO  weeks  after  said  date, 
tliii'ihy  ■'j4IH)  hecanie  due  from  plaintitl'  to 
hints,  which  detciidants  are  willing  to  set 
I'Miutli  replication,  on  e(|uit.'ilile  grounds  : 
li\  the  siiiil  deed  the  work  was  to  he  done 
itisi.iLticiu  of  S.  iSi  (J.,  architects,  and  if 
di>|iute  luiise  lietwcen  the  jiarties  touching 
«  iks  cir  the  meaning  of  the  contract,  it 
1  hu  relerieil  to  S.  &  (•.,  whose  award 
I  It  tiiiiil ;  that  hy  the  said  deed  defen- 
:i:ivi'(l  til  pay  the  plaintitl'  §;i,0.H7,  on  the 
iciiti  of  S.  it  (i.,  (SO  [ler  cent,  on  the  work 
Biiiitii.ils  a.s  done  and  provideil,  and  the 
He  niiiiitli  after  the  whole  had  been 
ktnl,  Miliject  to  any  detraction  for  the 
hiimi'ut  iif  the  terms  of  the  deed  :  tlmt 
"till  cmiipleted  said  works  to  the  satis- 
"I  S.  &  (i,,  without  olijeetion  as  to  tlie 
tuhiii  which  it  was  to  he  done,  either  from 
Viiirts  or  the  defendants  ;  that  the  archi- 
cuiilii'il  fiDiii  time  to  time,  as  provided  in 
i,  mill  oil  eiimpU'tion  certified  that  tho 
liii'l  U'l'ii  emnpleted,  and  tlmt  the  pliiintiU' 


was  entitled  to  he  paid  for  the  sjinic  :  that  more 
than  a  moiitli  had  elajised  after  the  last  certifi- 
cate was  given  ;  that  no  ciini|ilaiiit  was  made  liy 
defendants  after  or  liefore  that  icrtiticate,  or 
before  suit,  that  the  work  had  not  been  com- 
pleted in  time,  and  no  detraction  was  sought  to 
l)e  made  for  iion-fiillilnieiit  of  the  eoiitract :  that 
defendants  by  parol  waived  and  discharged  the 
plaintitl'  from  the  perforinaiice  of  the  alleged 
covenant,  and  on  eonipletion  of  the  work  pro- 
mised to  pay  the  phiiiititl'  iiotwithst;iiidiiig  any- 
thing ill  the  said  indtjjitnre  to  the  contrary  con- 
tained ;  anil  that  iipriii  the  faith  of  said  |iroiiiise 
the  )ilaiiititr  delivered  jiossessiiiii  of  the  premises 
to  defendants,  who  ucceptcd  the  same.  Kifth 
replication,  on  eipiitable  groiiiids  :  that  after 
the  breach  in  the  plea  alleged,  the  defendants, 
for  good  aiitl  siitlieieiit  coiisideratioii,  by  parol, 
discharged  the  jilaintiH  from  the  peiformance  of 
the  covenant  and  damages  for  the  liieach  thereof. 
Held,  on  diMunrrer  :  I.  [''oiirtli  reiiliiation  bad, 
for  it  disclosed  no  ec|iiity,  and  was  nuiltif.-uioiis, 
incoiisistt^nt,  and  emliarrassing:  that  the  archi- 
tects could  only  cc^rtify  sub|cet  to  defiiidants' 
right  of  deduction  :  that  the  oiuission  to  com- 
plain was  immaterial  ;  that  the  parol  waiver 
•■ifter  breach,  and  without  cunsiileratiiiii,  could 
not  avail ;  that  the  proiiiisc  to  p,iy  as  alleged, 
might  mean  subject  to  the  deduetion  ;  and  that 
the  delivering  possession  to  the  plaiiitills  of  their 
own  building,  as  statt'd,  eoiild  foiiii  no  salisl.'ie- 
tion.  'J.  That  the  hftli  replication  w.is  good. 
Si  III  1 1.11  III  v.  Ki  rr  I'/  III.,  'M  (,>.  B.  'M't. 

See  Jliirill  v.  I''miiiiiii,  \'l  <^  15.  -l-l'A,  ji.  4l.">(i  ; 
Fi-niiisiiii  V.  ( 'iir/iiinilioii  «/'  l/n  'J'uirn  n/'  <liill,  'S.\ 
('.  i'.  (i(),  p.  417."!. 


(!.    Di  riiitiini  I'riiiii  ('nnlriirf. 

j  Where  defendant  had  ordered  iron  castings  fif 
i  a  specified  thickness,  and  the  plaintills  made 
I  them  much  thicker  ;  but  defendant,  notwith- 
I  standing,  allowed  tlieni  to  be  put  up  in  the 
I  building  for  which  they  li.ul  been  made,  with- 
out objection,  and  tlie  [ilaintills  obtained  a  ver- 
dict for  their  full  valni'  the  ^  inirt  refused  a  new 
;  trial,     (looil  il  nl.  v.  //<ir/,ri;  :{(,».  IS.  (17. 

Declaration  that  section    't!)  was  laid  out  on  ,i 

I  certain  portion  of  the  ( >.  .S.  k   II.  I'.,  and  the 

'  defandant  had  contracted  with  the  contraetors 

I  with   the  company   for  making  the  s.iid   mid; 

!  and  ill  consideration  that  the  |ilaiiitill'  would  do 

certain  work  on   said  section  at   ecrLiin  ]iiiees 

and  rates  defendant  promised  the  plaintill  that 

he   should,    in  a   reasonable   time  after  making 

his  contract,  have  possession  of  the  said  seetioii, 

to  enable  him  to  go  on  with  his  work  :  tli.it  the 

i  plaintitl'  eommenced  the   work   and  did  a  large 

j  portion    thereof,   and    freiiiU'iitly    i'ei|ilesti'd  tho 

defendant  to   put   him   in   jios.sessioii  of  the  re- 

'  niaiiiing  portion  of  said  stution  to  tiiable  him  to 

I  complete    his   contract.       The   breach    assigned 

was,  tlmt  it  was  not  in  the  pow  er  of  del'eiiilaiit 

to  give  the  phiintiH'  ]iossessioii  w  Inn  so  i'e'c|in'steil, 

and  tlmt  the  said  ltailway(  'o.  ('hangi'daiiil  altered 

tho  line  of  road,  so   thiit  the  said  section  was 

I  located  at  a  place  and  on  a  line  diU'erent  from 

that  on  which  it   had   theretofore  been:     Held, 

j  on  demurrer,   declaration  t)ail  ;  for  it  ajipeared 

.  that  tho  change  of  line  had   been  made  by  tho 

I  company,  and  tho  plaintitl  "s  agreement  with  the 

j  dufendant  was  subject  to  the  conditions  ot  the 
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defendant's  original  contract.  SummerH  v.  Grari/, 

11  Q.  P..  i:u. 

Dt'dariition,  for  not  coinploting  certain  work 
within  tiif  tinu!  s[iooifioil.  Pica,  that  before  the 
time  limited  for  the  er)nijiloti(in  of  tlie  work,  &c., 
had  expired,  ])l;iii\tiHs  required  certain  altera- 
tions and  variations,  which  said  alterations,  vari- 
ations, and  additions  were  made  by  tlcfcndants, 
and  defeiiilants  were  therel)y  delayed  and  liin- 
dered  tVoin  tlie  iierformanc(!  of  the  work  within 
the  time  limited.  Tlie  ]>laintift'  in  his  declaration 
having;  aljcffed  certain  aIti'tationsan<l  variations, 
bnt  not  in  delay  of  tlie  Mork,  the  plea  was  held 
bad,  as  attempting  to  alter  the  terms  of  the 
covenant  dechiicd  on  by  matter  subsc(jncnt  to 
the  covenant,  and  not  shewing  that  the  defen- 
dants were  lionnd  to  do  the  work  so  re(juired.  1 
Mdrilh'  v.  Cftrpoifn-  it  ,il.,  4C.  P.  l.TO. 

An  agreement  wa.s  entered  into  between  a 
Gravel  lioad  Co.  and  W.,  to  construct  a  gravel  , 
road  at  a  certain  jiricc  and  on  a  certain  route,  i 
which  route  \\;vs  alterward  deviated  from  by  the 
company,  and  their  engineer  instructed  the 
plaintill's  (who  were  the  sub-contractors  of  W.) 
to  construct  the  extra  portion  created  by  the  de- 


m 

I  maintain  the  cards,  there  beini;  in  IsT", 

I  places  where  cards  weie  not  in  tlir  fiMi, ''^''^'' 

about  forty  wliere  tliey  were  m.t  at  tlii.  t,?  ""^ 

similar  defaults  occurreil  in   \i>''.\,     |i,.f  '/'"' 

paid  the  first  cpiarter's  payment,  but  rim'   1"" 

:  pay  more,  on  the  ground  'that  tin..  ,„i,fr, ','  ^ 

""t  lit.T.i|, 


not  j)erformed,  lint  it  was  imivcil 
they  were  aware  that  plaintill's  wi.^. 
performing   the   contract,    tiny  never  i„.t  j 
them  to  discontinue  tiie  advcitisHiii.nt.H-  '  li 
that  plaintill's  might  recover  tlie  a<tu;il  vi 
tiieir  services  on  a  (juantum  niMnijt  ji^  '  "' 
dant,    if  damnitied,    being  entitlcir^iXi' 
reduction  from  tlie  contrail  prirc  fortlit  .jc  !'i 
or  to  bring  a  cross  action  theivl'dr      F,  i   ' 
V.  Wihn,,,  27  C.  P.  543. 

On    7th    November,    IS71,    |.Ialntitl'  n,.ttj 
two    similar    contracts    to   luiiM    twn  iirji 
which,  though  ])urpiirting  to  lie,  wuiv  iiui ,' 
cuted  by  defendants,  agreeing  to  do  the  «„fU 
acconlance  tlierewith,  and  with  the  ilisini,' 
in  the  specilications  attacind,  at  iirtuin  i'  ' 
prices,  with  a  drawback  ot  l."i  pci'  tent.  i,,i^ 
tained  till  after  completion.      The  emitrirt. . 
tained   clauses   that    the   same    prices  «.-. 


viation  :-Held,  that  the  plaintiffs  could  not ,  "I'l'^  .i'"'^  change  or  alteiatmn  „f  th,  , 
maintain  an  action  against  the  road  company,  ''"'*'  antliorized  l>y  the  l,oar,[  .,t  w„rk>  ;: 
the    con.pany   not   having  contracted   with  the    *H-.  Tr      r"'*  *" ''"^^ ."''''''•''''' '''^  •« 


plaintiffs,  and  their  engineer  having  noauthointy 
to  bind  del'cntlants  by  an  agreement  with  the 
plaintiffs,  (\iinui  il  a/,  v.  The  (.1  ode  rich  Xorth- 
erii  Gninl  lioiiilCo.,  IOC.  P.  87. 

Remarks  as  to  tlie  circumstances  under  which 
a  building  contract  is  or  is  not  rendered  inoper- 
ative by  (U'partnre  trom  its  terms.  Ken/even  vt 
ul.  V.  (li,„il,rh(tiii  it  lit.,  20  (.).  K.  f.OO. 

Defendant  signed  a  writing,  not  un'ler  seal, 
addressed  to  the  plaintiffs  :  "  We,  the  under- 
signed, understanding  that  you  have  resolved  to 
build  a  church  .SO  x  40  feet,  at  a  cost  of  ;J1000, 
in  the  village  of  L5. ,  do  hereby  covenant  and  pro- 
mise to  pay  you  the  several  sums  o^iposite  our 
respective  names,  to  assist  you  in  the  erection  of 

the  said  chnrcii,  and  we  bind  ourselves  to  pay  a    .     .,  .     ,    ,  ,  ^  .       ,     . 

fourth  of  said  subscription  every  three  months,  \  *"  *^'«'.  ^"*^  •'*«''f '.^  t",P-V  --r  the  n,er,;, 
aii.l  tliat  the  whole  be  pai.l  on  or  liefore  the  Ist  i  °^  the  iron  ouplaintiU  and  his  suietu., 
of  October,  18(i0."  The  plaintiffs  Iniilt  a  church  ,  tu"""^'^  f  *"*"""•  "'""'  A"  ';:',"l''.'';  '"  ":i 
at  the  place  nanie.l,  3(i  x  48,  and  of  the  value  1  ^^^  ^""^'■'";*  l'".'=««-  V"  "*"  '"  '  "'■ '  "i 
of  .*il,200,  with  which  defen.lant  found  no  fault,    %"-eement  to  this  effect,  umkr  .seal,  ruia' 


faction  of  defendants'  eii;;iiuer  in  eUiir ■. 
the  board  of  works  ;  and  tjiat  in  ease  ci  . 
the  engineer's  decision  was  to  lie  tiiid. 
plaintiff  put  in  a  superior  class  nf  mas.nrvn) 
to  that  called  for  by  the  spceilicatioiis,  \i  ■ 
the  authority  of  the  engineer  or  liuaiil  n;  \, 
but  he  did  so,  as  he  stateil,  fiiun  en  r 
ment  receive<l  fnim  individual  nieniK(i>  • 
counejl,  that  the  city  would  imt  let  liiiii 
thereby.  In  September,  IS72,  in  emisp;.,. 
of  the  plaintiff's  represeiitatidii  nf  th,  .'l 
increase  of  cost,  <lefendaiits  paid  ]ili;:it;: 
drawback.  Subseijuently  he  wmte  i.i;!, 
oil  complaining  of  the  loss  lie  h.id  su>!,;i,. 
the  increase  in  the  price  of  irmi,  and  i  1 1 
in  the  better  materials,  and  i'ei|iiestul  t  i. 
on  a  valuation.     The  defendants  ivtusui ;. 


two  itrevious  contracts,  was  extciitnl  mi 
the   plaintiff   and   defendants,   and  <\ 


substantial  performance  of   V''^  *''«  plaintiff  .^20,000,  wliidi  be  «i 
'      -        -        -     I  ""*  "f  ""cket  on  the  iron.     1  lie  wnrk  iimwi 


but  had  a  pew  therein  cushioned  for  his  own  use, 

^vllicll  he  had  always  occupied  : — Held,  that  the 

church  built  was  a   substantial  performance  of ,  -    ,     -        ,    . 

the    agreement ;  and— Held,   also,  that   by  the    "***  "',  l""i''^.*  . ,  ,        ,.      , 

acquiescence  and  acceptance  of  the  work  by  the   ?."!Ll'',''!.V*'1,'^'''' I''"''  f'"'" .'"".''  *"'""-"' 

defendant  a  new  contract  might  lie  inferred  on 

which  he  would  be  liable  for  work  and  labour 

and  materials  provided.     linker  et  al.  v.    Van- 

liireii,  14  C.  1".  214. 


By  an  agreement  between  the  parties,  dated 
21st  October,  1872,  plaintiffs,  who  wore  adver- 
tising agents,  agreed  to  place  defendant's  cards 
in  the  top  space  of  their  advertising  frames  in 
100  railway  stations,  speciiied,  and  to  hang  his 
cards  in  all  the  railway  stations  under  their 
control  where  it  did  not  appear  in  the  frames, 
for  live  years,  the  defendant  to  pay  therefor  $200 
per  annum,  by  quarterly  payments.  The  plain- 
tiffs only  inserted  the  cards  in  frames  at  niiiety- 
nine  stations,  and  not  in  all  coHes,  though 
usually,  at  the  top,  and  hung  them  up  sepa- 
rately in  144  stations ;  but  they  did  not  properly 


engineer's    certificates    until    lleaiuUr. 
when  he  again  wrote  asking  t'nr  a  valiiiMl 
the   same   reasons   as  befure,  liiit  itntluifi 
done  on  this.    Subsecpieutly  the  eiigimrrj 
his  final  certificate,  on  which  [ilaintill  wiil 
It  appeared  that  the  engineer  iiad  imiittoiiJ 
of  ?I,882.(J0.  which  he  had  a^'irod  tkf' 
should  be  paid,  and  which  anntlKT  eiiarfl 
pointed  by  defendants  to  make  certaiiia 
ments  and  valuations  foiiinl  tn  Ik  iiitiil 
plaintiff.        On   a    reference  tn  :irliitri:ii| 
arbitrator  found  that   plaintill  wm  a.dt 
this   sum,   as  also   to  -Iff^SilS  fur  tin 
masonry  work: — Held,  on  aiiiieallnim'i«ii 
by  Hagarty,  C.  J.,  that  the  plaintitf  »i!<( 
to  the  first  item,  but  not  to  the  bt;!f| 
there  was  no  evidence  of  any  agreenitul  tl 
other  than  the  contract  prices ;  ml  wi 


hi'''' 


!,  there  lii'iuu  in  Is;:,  ,j^ 
i  were  u<it  in  tln'  fiMiii.-..  :,|,i\| 

they  weri'  not  at  the  t"].,  ai.ll 
ecurred  in  IsTH.  IMnMintJ 
i-ter's  imynnnt.  hut  mus.^!  >j\ 

j^riinii'l  that  thi^  tcnitract  vaM 
lit  it  was  iiriiVfd  tliiit  i\m].jM 
tliat  iihiiutiiVs  wuriMiot  littTv'iiJ 
t;i)iitract,  tlicy  nuviT  iicti;/ 
me  the  ailvcrtisi-mciits;  H,.] 
gl\t  recover  the  ;iit\iiil  v;i!v 

a  (juautuni  ni'Tiiit,  the  li.imi 
.e<l,    lK;in>,'  entitli,-cl  t(i  ,\m 
10  eontraet  iirirc  fdrllii'  4i!;i 
as  action  theivlnr.     >'.,,'.,  i 

1'.  r>43. 

iiiiher,    ISTl,   v''''"''"  ^■''I'tte 
iiitracts    tt)   hiiiM    t\V(i  l,n4i) 
)ur\ii>rting  tn  hr,  wtii'  ii  ii  ..it 
laiits,  agreeing'  to  ilu  tin-  «..rk^ 
L'with,  ami  witli  tliu  ilusinjitu 
tioiis  attacheil,  at  nrlm  >>i\i 
rawhack  of  l."i  (ler  tint.  t.U 
coiupletiiin.     The  tuiitrii.Uf 
that    the   same    \>v'\wi  \ure( 
haiige  <ir  alteration  of  tbi 
,1    hy    the  hoanl  ol  \viiik>.iij 
I  was  to  he  exemted  tn  tlit : 
mlaiits'  engineer  in  cliiirgcmij 
orks  ;  ami  that  in  ease  of  .l^ 
decision   was  to  lie  liiiiil. 
I  a  suiierior  class  of  ma.>^.  uryiij 
for  hy  the  siieeilicatioiis.  «;• 
of  the  engineer  or  hoard 
(),  as  he   stated,   from  Hie  an 
1  from  imlivicluiil  iiu:iulivi>  .., 
the  city  wonld  not  let  iiml 
Seiiteiiihcr,    1>S7'2,  in  ^ms,.-ja 
ift"s   representation  of  tlu- 
ost,   aefendaiits  i^aid  iili;;rf 
■,uhse(iuelitly  he  wrote  I"  tli-.- 
LH  of  the  loss  he  had  sibt.toil 
In  the  price  of  iron,  aiidlyii 
materials,  and  reiiuestul  t.  1. 
I      The  defendants  retustilt^' 
Jreed  to  pay  f»r  the  mcm^U 
phviutiU'andhlssmvtu^. 
;he  iron,  to  comid.te  tk  w4l 
prices.     On  4tli  ol  •luly.  \\\i 
this  ettcct,  under  seal,  r..:lLil 
contracts,  was  exeeiitu   i.)« 
I  and   defendants,   and  'U^'J4 
iiititi'  -tiO.OOt),  winch  b.'  «i- 
oil  the  iron.    The  work  im^.^ 
was  paid  from  time  tntim.'»| 
ertificates    until    Keceiuxr. 
ax  wrote  asking  for  a  valuMi 
>a8..ns   as  before    h«t  n.tWj 
I   Suhseiiueutly  the  eiignwr,!* 

UcHte,  on  whicl>  f'^f^\H 
ihat  the  engineer  had  Muutto..! 

1  which  he  had  agreed  tli.  M 
id  and  which  another  d.^i^l 
efeiidautstomakecertmb  — 

,-aluatious  found  to  l^j-  "«  »l 
>*  a  reference  to  arLurW 
und  that   plamtiti  w.b  d.c4" 

'a   al8»  to  *C.,89S  '"'•  "';, 
rk— Held,  on  appeal tr»mJi> 

C.J.,thattheplamt.tf«'^" 
Lm,  but  not  to  the  to.   I 

he  contract  prices;  ami i»1 
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I  ,  ii,  u  with  the  individual  memljers  of  the 
»  "'^      .,      i    .ii'.,..t  ti .ft... ,....,1.1 


,',|\(iuld  not  allect  tlic  matter,  nor  could 
1    'nil  set  lip  ''"^'  defendants'  iiou-t.'xecution  of  j 
'■  '  ,,iitr.ut,  at  all  events  after  the  agreement  of  ( 
mu-"i;lJii-iii  V.  Tlir  (urjini-aliun  „)'  tlir  City 
■'(/'/.(,'•((,  -JS  t'.   I'.  .">l>l.-  -llagarty,  sitting  in 
atatioll. 

^„,  l,,nmr<l  V.  Xorlhn  <'l  «/.,  •-"i  V.  V.  11,  p. 
iful:  L'xjiin  V.  SIi-hiiiiIkiii  ct  at.,  \'l  l^  IJ.   I.">,  p. 

l),.4i-m-t'i"ii  "J    "'"'''''  "■/"'''  '"  I'fi'ijirxn. 

iMiiiidant  agreed  with   the  plaintitl'  to  saw 

l„i,  ata  certain  price  wliatever  logs  should 

'iil.M-red  at   dclindant's    mill,    plaintitl'   to 

»w;i»av  the  lunilier  as  soon  as  possiide  aft>-r 

lilt";  deleiidunt  also  agreed   to  deliver  at 

IVri'v,    "itliin    a    reasonable    time,     any 

iii,r  eiit  liy  liiii'  under   the  agreement  after 

!lir»tof  March.     Some  Inmher  was  cut  before 

lii-st  of    .March   and  drawn   away    l)y    the 

iiitilP  M'l"'^  "•"*  ''''"'  '^■"''  ■''t'-'i'  '■be  lirst  of 

and  tliis  was  destroyed  at  the  mill  by  an 

i  tile  ill  .)nne  lollowiii, 


.Liital 


III  an  action 


to  accept  from  defendant  at  the  ilay  named 
the  note  of  \i.  for  the  sum,  if  the  note  be  not 
delivered  at  the  day  named  he  may  sue  for  the 
money.     Fii/nr  v.  FtrrU,  ti  (^.  IJ.  5;{4. 

A  tender  of  the  note  after  the  time  sjiecitied, 
and  refusal,  will  he  no  defence.     //). 

A.  agreed  to  manage  H.'s  farm,  for  which  B. 
agreed  to  give  him,  among  other  things,' one- 
third  of  the  iiicreiusi!  of  young  .stock  raised.  ■  Ji. 
left  the  country  and  died,  and  .-V.  sold  all  the 
stock  upon  the  farm  :  -lleM,  that  he  had  no 
right  to  do  so,  and  that  H. 'sadiiiinistratrix  might 
recover  in  replevin  from  the  vendees.  JJiiilillv. 
Knriii,  18  (^  11  4:{1. 

A.  agrecd.to  do  certain  work  for  U.,  for  which 
A.  was  to  be  paid  i';i,()00,  partly  in  mate'rials, 
itc.,  and  the  balance  "'in  tlirei;  yearly  instal- 
ments, anil  according  as  the  Wdi  k  progressis  :  " 
—  Held,  that  each  yearly  ilistalnieiit  was  limited 
by  the  work  done  and  materials  provided  during 
the  year.      (Inint  v.    Mi'lhnmlil  il   iil.,  <J  (J.  P. 

ly-). 

riaintitrs,  N.  &  T.,  jointly  contracted  to  per- 

„ _  form  certain  work   for    defendants,    to   be  paid 

iiuiidelivury  tlic  jury  loiind  that  of  the  latter  montlily,  as  the  work  proonssed.  Defendants 
pM  defeiidaiil  might  have  delivered  about  through  their  treasurer  opened  aceotints  and 
[dm  feet  beloie  the  tire  :  Held,  that  the  paid  moneys  on  orders,  making  the  check.s  pay- 
mil  was  entitled  tu  recover  the  value  of  able  to  N.  &  T.,  which  cluu.ks  were  endorsed 
il,r s" destroyed  aiii 

,d,  and  that  deleiidant  was  entitled  to  be 

I  siwiiigtlii.-hinilicras  wellas  thatdrawn    balance  of    .<4!t(;  81,  deleinlants   pleaded    .i  ten- 
iV  tLe  plaintill.     Srhujiilil  v.    'I'oirii,  mid    der    before    action    and   piiynunt   into  court  of 

•'?-■'>•■>  81,  and  an  order  and  iiaynient  theieiinder 
ill  the  following  words  :  "  liiantlnid,  .'{1st  duly, 
1858.  Allan  C 'leghorn,  Ks(p  Kesorve  .■:<;{()()  from 
the  Central  .'^clnxd,  payilde  to  lliteliie  i>t  Kiissell. 
North  &  Turnbull. "  Tins  was  signed  by  Turn- 
bull,  ititchie  Hi  Hussell  were  grocers,  from 
whom  plaiiititls  got  goods  on  the  credit  of  this 
order: — Held,  that  the  paynieiit  theieiiinler  was 
apaynient  on  account  of  the  idiuntill's,  and  could 
not  be  recovered  again.  S'orl/i  it  at.  \\  T/m 
Braiitj'unl  Scliiiiil  Tni.ttus,  10  C.  1'.  401. 

riaintili  having  contrated  with  defeniiants  to 
perform  certain  works  to  lie  iiaid  for  iiioiithly, 
in  debentures  made  by  defendants,  on  tiie  esti- 
mates of  their  engineer  :-  ilelil,  that  on  coniplo- 
tion  of  the  work  and  acce]itance  by  the  engineer 
of  the  defendants,  the  payment  therefor  became 
immediately  due  on  renucst,  ami  no  dennnd  was 


which  might  have  been    sometimes  by  N.  and   sometimes  by   T.,  in  the 
name  of  \.  iV.  T.      Upon  an  action  brought  for  a 


Sr/mliilil  v.  Tuini,  1111(1 
^„s'.:i<'liijjnl'',  I'-^tJ.  'i-  ■!:*!•• 
((•M.  that,  under  the  facts  id'  this  case,  the 
^riktioii  (if  the  liiiilding  by  lire  before  com-  i 
Hull  iif  the  plaintitl  s  work  could  not  defeat 
tlaiiii  fi'r  what  lie  had  already  done.  Jliib- 
\fnlb-r  il  III.,  i;i<v>.  iJ.  'Mo. 

IV.    ItK.MlNKUAiluN. 

1.  Sjii'iiil  M'lili'  III'  I'lii/iiniif. 

fliiiv  services  are  [lerfoiined  Sitr  a  relative  or 
liuisoii  upon  a  mere  reliance  that  the  party 
;  will  .share  his  hounty  under  his  will, 
..ivioe.s  will  not  support  an  action  as  upon 
I'lkd  asMiiiiiisit  to  pay  in  money.  Wlujatt 
!,./,,  4  y.  li.  4s.">. 

with   his  son   that  if    he 


Btiidaiit  agreei 


work  with  liiin,  so  as  to  assist    necessary.       W'iI.idii  it  nl.  v.   Tin  i  'urpunitiiiii  nf 


I  reinaiu  ami 

:  f.ir  a  hd  of  land  which  he  hail  pur 
il  lie  sliiuild  lie  paid  for  his  services  by  the 
»ty  liiiiig  divided  with  him.  The  son  re- 
.  worked  upon  the  land  for  several  years, 
HkiI.  .Vfter  his  death,  defendant  stated 
||t"liada  eoiivcrsation  in  his  family,  and 

■|hi  

'  t"getlier,  am 

Bvile  the  property  among  his  sons'' : — Held, 
Hither  this  conversation,  nor  a  subseipieut 


thv  L'ti'ttM  Cuuiitk'-i  iif  llunm   iiml  Jiriin. 
r.  4!»8. 


10  c. 


The  formation  of  a  Street  Itailway  ('oni])any 

being  in  eontemiplation,  the  plaintilis,  in  .laiiiiary, 

I8ti7,  wrote  to  one  K.,  saying  that  the  tainarac 

■  ,.  1  L    1       11     1       1    I   '     il     ;  wood  reiiuired  for  it  could  be  got  then,  but  not 

wile  agreed  to  liny  the  land,  keel)  the    ■   .         ,   }■  i     t  i.,    ■         n     ^  •  ■.■    i 

,1       =    ,       1      "^ii      I      1   „.     '■       1    later,  ilelivered  at  their  null  at  a  iirice  .sprci  led, 

■tlier,  and,  when  the  hind  was  paid    „.,  ,  '.,     ,    .,         ,   .    .-,,.  ,,    '         ..'  .  ; 

'        '  ....'..     and  tliey,  the  plaintiils,  would  saw  it  tr"  not 

over  ^3  per  M.,   perhaps  less;  and  the;   added 

that,  if  K.  would  start  the  stock  list  w  it  ■  •:•."), 000, 


■  a  iilaiiitiff  cuiitracta  to  receive  for  work    M.     The  case  having  been  tried  without  a  jury: 
Itwniiletion  a  certain  sum,  and  then  agrees  '  — Held,  that  the  letter  was  pioperly  treated  as 


M 
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n, 


1  ■ 

6"5     ." 


■•   5  1 


fixing  the  iiricu  to  be  piiiil  at  not  more  than  1?.'$  |  wiis  to  determine  the  iinioiint  uf  wnrij  t<)l 
per  M.     <,»iiiiTe,  whether,  if   tliere  hiul  been  no  ^  for,  and  all  tiisputes  :— Hohl,  tlmt  the  iX '*"'' 
comnninii'iitioii    witli    tlie    idnintitl'a    after   the    could  not  recover  for  work  dun,' iiiiil,.rJ'.|"''''^ 
letter,   tlie  defendants  uouhl   have  claimed  the  |  tract,    without   a   certiticate    .it    tliu   ei',„    * 
lienedt    of   it   as  a    rei)resentation    intendeil   to    M'iiiM  v.  t'urjtorafion  of  liriin-, 'M)  (),  ]^  u'^*^^- 
have  been  coniniunicated  to  them,  and  on  which 
they  acted.     Cnrriir  ft  iil.   v.   The  Uttawa  Vilij 
Pa'ssnnjir  It.  Co.,  'M)  i).  14.  01. 


The  plaintiff  performed  certain  work,  amount- 
ing to  .'i<4(ir),  for  defendants,  a  joint  stock  com- 
pany, incor])orated  under  H.  S.  (>.  c.  l.W,  under 
an  ngreenient  for  paymentin  shares  of  the  capital 
stock  of  the  coniiiaiiy  ;-  Held,  that  the  pliiintitl' 
could  not  sue  on  an  implied  assumpsit  to  recover 
the  value  of  tlie  work  so  performed  in  money, 
unless  it  was  shewn  that  the  defendants  were 
unable  or  iiad  refused  to  deliver  the  shares. 
ImilU  V.  Till  Williiiijtoii  Jloli-I  Co.,  29  C.  P. 
387. 

Under  sec.  'HVJ,  snb-sec.  2  of  the  C.  L.  1'.  Act, 
W.  S.  O.  c.  ;')(),  wliere  a  claim  is  payable  other- 
wise than  by  a  written  contract,  interest  may 
be  allowed  from  the  date  of  a  demand  therefor 
in  writing.     //'. 

Where  interest  was  claimed  (m  a  sum  of  SiJMJ, 
admitted  to  lie  due  before  action  commenced 
for  extra  work  anil  materials  furnished  by  the 
plaintiff,  but  not  under  a  written  contract,  and 
no  tleniand  of  interest  was  proved.  Held,  that 
the  claim  for  intere  :t  could  not  be  allowed.     //;. 

See  Lioiiuiil  v.  yvrt/iii/  it  al.,  22  C.  P.  11,  p. 
4187. 


2.  Siihjeii  III  Cirtijiriiti-  ur  Ikriniun  of  Tliiril 
J'i'r.'<iiii. 

Pl.aintiff'  agreed  to  do  certain  work  for  defen- 
dant, to  be  approved  of  l)y  one  I).  B.  It  was 
provided  that  in  case  of  J).  H. 's  absence,  any 
other  person  might  be  appointed  by  plaintitl' and 
defendant:  Held,  tiiat  defendant  might  dis- 
pense with  such  a])])ointment  and  accept  the 
M'ork  himsel*'.       Liuli/  v.  Jiiillni,  10  Q.  B.  2!»r). 

I'laintifTs  agreed  with  defen<lant,  a  contractor 
on  the  (Jreat  Western  Kail  way  Co.,  to  perform 
certain  work  at  tlie  rate  of  six  pence  cy.  per  cul)ic 
yard,  according  to  the  estimate  of  the  engineer 
in  charge.  Tlie  engineer  proved  that  he  had 
measured  the  work,  and  that  the  ]ilaintitl's  had 
received  tlie  fr.ll  amount  thus  due  to  them.  The 
plaintifl's  called  another  engineer,  who  h.^vd  also 
measured  the  work  done  by  them,  and  found  it 
to  be  more  than  it  w.is  estim.ited  at: — Held, 
that  the  ineasurement  of  the  company's  engineer 
was  conclusive  upon  the  plaintifl's,  as  it  ought  to 
be.  "or  the  defendant  would  himself  be  obliged  to 
adhere  to  it  in  his  claims  against  the  company 
for  the  same  work.  Jarrii  H  al.  v.  Daln/mple. 
\Hi.  B.  ,S»3 

Where  work  is  to  be  done  under  a  special 
agreement,  to  the  satisfaction  of  a  surveyor,  and 
paid  for  on  his  certificate,  such  certificate  must 
be  proiluced  to  entitle  the  plaintiff  to  recover. 
CoatxH-orth  v.  Viti/  of  Toronto,  7  C.  P.  490  ;  8 
C.  P.  3()4. 

Plaintiff  contracted  with  defendants  to  com- 
Btruct  a  gravel  roatl,  according  to  planB  and  spe- 
cifications annexed,  iiayments  to  bemade  monthly 
on  the  estimate  of  the  engineer  iu  charge,  who 


Held,  that  a  jiarty  contracti 


'■""'I'M.  1 
i|i|p|.,val 


'"  ir.J 


.       .  "il:  t(i 

buililing  .according  to  plans  .uid  > 
at  a  specified  ]irice,  and  to  tli 
particular  person,  cannot,  after  nc  i,as  ii|„,. 
certiticate  of  such  person  rcciiviti  the  •" 
contracted  for,  sue  on  the  origjuMl  lonti-J.."  ""' 
tending  that  it  did  not  contain  tlif  Miiu.pj 
actually  re([uired  to  er)mplete  tljc  l,iiil(lim,.'  '** 
can  he  set  aside  the  contract  aini  sue  for"  iI 
and  labour.     I'nltir.'toii  it  nl.  \    77,,  (,  ''' 

tirn  A'.  Co.,  9  ('.  I'.  229. 

Plaintifisued  on  an  agieeimnt,   l,y  whi,], 
undertook  to  do  certain  work  Im-  tl('f,.||,|.|., 
a  railway,  in  accordance  with  the  iiistiiKtmilj 
the  engineers  of  the  road,  and  u itliin  su,), ,., 
as  they  might  direct,   iiiid   In   icccive  sinl, 
mates  as  they  might  allow,  rert:iiii  iiii«..  ,^,.. 
Hl>ecified  ;  and   the  defendants  ayiifil  ti,  ,af 
monthly  p.aynients.     The  Mist  .(mut  juiiii    ' 
that  defeiidaiita  would  not  make  inipiitiiK  jJ 
nients  to  him  in  accord.ance  witli  tliu  ULrrJiMj 
The  seeoi'd  count,   that  defcinl.iiits  vny,\C- 
allow  the  iilaintiff  to  finish  tlic  work,  Imtur 
fully  prevented  him  from  doiiit;  sci.     li,!;,,,, ! 
pleaded  to  both  counts,  tjiat  tiny  jiaiij  tin ij. 
tiff  the  .amount  of  the  estimates  (.f  ,il|  wi,rk,i 
by  him  in  pursuance  of  the  agiiMiiicnt,  1111,!^; 
directions  of  the  engineers,  and  fur  wiiitlipJ 
mates  were  allowed  by  tbeiii :   H  liil,  (in  ili  nmnJ 
no  defence,  for,  as  to  the  tirst  count,  tlu  a-. 
ment  reiiuireil  the  payments  to  lie  iriml,;  ]„.^\i^ 
whether   the  estimates   were   flnMi^ll^•,[ 
engineers  or  not  ;    and,   as  t.>  the  siri.n.i 
stipulation  th.at  the  work  slnmlil  lie  (Inn,. ii»t| 
such  time  as  the  engineers  ipiii:lit  aiiiiniiiti 
only  a  reasonable  eontnd  as  to  time,  aii.libi 
authorize    defendants    in   ell'ect  t(i  sii.-inini  ;a 
work  indefinitely.      Luhi'  v.   ( 'mm- run  ii  ,[l 
(.).  P.  (122. 

Plaintiff  contracted  witli(kl'eii.laiitst(i]*(i 
certain  works,  to  be  paid  for  iiKHitlily  iii  itM 
tures  made  by  defendants,   on  tlie  Wtiiiiiitl 
their  engineer,  payments  to  lie  iiiaile  liv  ^ij^ 
on  the  debentures  or  proceeils  tlieredi  UiUi 
posited  in  the  hands   of   H.    F.  it  Cn..  |j«ij 
lOngland.     The  third  bivacli   of  the 
beingthat  though  plaintiffs  cdiniiieteiltliiinJ 
and  the  defendants  deli\  cred  t(i  the  |.!alj 
orders  to  the  amount  of  the  eertitiatiir 
engineer,  &c.,  ujion  B.  F.  it  Co.,  inwliiwlai 
defendants  alleged  the  debentures  li.nl  Inij 
posited,  yet  the  defendants  did  imt  ilvlivtt.if 
Imt  B.  it  Co.,  being  their  agents,  w iniiiiiillrl 
fused  for  an  nnreasonalile  time  U>  dtkif 
debentures   or  proceeds,   (to.  :    Hel( 
the   plaintiffs   were   not  obliged  tn  lutiiil 
defendants  of  the  completion  nf  the  vnA^ 
acceptance  thereof  by  the  engineeiiil  dcwli 
he   being  their  own   servant  wIkhii  tkij 
authorized  to  accept  the  work,  aii'l  Iff  >il 
act  they  were   therefore  bmiiiil.     '.'.  IKj 
F.  &  t-'o.  were  the  agents  of  Imth  [Jaiutifij 
defendants,  and  that  neither  iiarty»wi 
tx)  the  other  for  their  (B.  F.  &  Cc*!**! 
being  tortious.     Willxoii  i-t  iil.  v.  77"''J]-i 
of  till'   United  CovntifK  of  lliinni  tml  &<«■% 
C.  P.  498. 


;ie  am«miit  of  wdik  tu  l».|,|ij,|  I 
■8  ; — Helil,  tliiit  tlio  [.liiiitijl 
iir  work  (lone  iiiiili'rsiiil,,,,. 
certiticiiti!    ot    tliu  t;iii!in«:r 
m  „/  lini<-<'/M)(i.  R.  4s. 

ty  contracting;  to  udiiiiilitH  ji 

t    to    \lllVllS    ami    Sl"ri|iri;,„n,l 

,'e,  ivinl  to  tlu-  aiiiiriiv;il  ,(  A 
uiiniiot,  afti'i-  hi'  li;i»  ui»iii  tliJ 
person  ri'iTiviil  tlic  iiiii..iinj 
.'  on  the  original  i-dnti-ut,  mh\ 
id  not  eontiiin  tin-  ■lUaiiitia 
to  oonn>letu  tlic  lmililiii|i;  liijj 
le  contract  ami  mic  lor  w.r 
'(•(•.iri/y  it  III.  V.  77"  'iC'ii/ 
I'.  'J'2». 

in  an  agrecnn-nt,  liy  \vlii,|i 
.•ertain  work  foi-  iK-fcii.l;urtj 
)r(lancc  with  the  instnictMi, 
the  roail,  anil  within  juc'i  ti 
rect,   and    lo   I'ccfive  sutli  ^ 
ic'ht  allow,  ciM'tain  jiriw  l, 
;he   defendants  aj;iui'il  tu  n 
it8.     The  first  nmnt  ■jiniiitt 
would  not  make  nimitlily  jji 
accordance  with  tlu'  ajn.ii; ' 
lilt,    that  dcfcmlants  wmU 
itVto  finish  tlic  work,  Imtvuii 
him  from  doiiii;  so,     hviyw, 
counts,  that  they  iwi'l  tin  ji 
of  the  estimates  of  all  Wiirk'li 
lance  of  the  aj-'n-rnifnt,  mi.iti 
e  engineers,   and  tnr  wliitli 
wed  \)y  them :   I lelil,  mi  A.-m 
,  as  to  the  first  count,  tliciii 
the  iiaynients  to  he  niaile  iii"ii!l 
;»tiniates   were   fnriiislioil  \] 
lot  ;    and,   as  t.i  the  sw.ni.i. 
It  the  w<)rk  shonld  lie  ilinii' v, 
engineers  might  aiii«im  a^ 
.le  control  as  to  time,  iiii.liliiii 
ntlants   in   elVect  t(i  susiitiiji 
lAth'  V.   Cfiiiieroii  d  'iLl 
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racted  withtlefen.lantst"H*i| 

to  be  ym\  fi'i"  monthly  111  W 

ilefen.lants,   <in  tliu  o!:iib;<J 

payments  to  he  nia.k  \<\  ■•fi 

ii-es  or  iiroceeds  tlu'ivm  t"WI 

hands  of   H.    I'.  &,<-'"■; ''H 

.  third  hreach   of  tlif  ilwM 

'uh  plaintiiTs  comiilctfiltburM 

lauts   delivered   t(.  tll>'  \k\ 

nionnt  of  the  ccitilKiit.s 

upon  B.  F.  &  To.,  in«  i.«u 

eyed  the  dehentnrcs  b.l  l«ij 

,e  defendants  did  nut  4divr.a 

being  their  agents,  wmii^!*!! 

unreasonable  tune  totlMl 

proceeds,   &c.  :     luH 

were  not  obliged  to  xm\ 

the  completion  ot  the  m*l 

,reof  by  the  engineer  ol.kwl^ 

■ir  own  servant  wliou.  M 
accept  the  w'"-k,  un,n>!^ 
e  therefore  boinul.  -.  «l 
>  the  agents  of  lioth  I'l^'"'*! 

for  their  (B.  }'■  &    ';;'^'« 
Covntk"  of  Hm-im  ivol  ii^l 


1   itioii  for  work  find  materials,  &c.     Pleas  I  they  woulil  discliarge  the  uonipany  : — Held,  that 
■n   t  the  vvoik  was  diine  under  a  sealeil  c(>n- 1  the  iilaiutill'iiad  no  right  of 


of  action  against  defen- 


tn'un  pki'"'''^  "'"' '''"'^^'"'' '"''*'' ''y  ^'''''''' i ''""''*'  f""' there  was  no  contr.ict  between  tlieiu, 
"'.rt  .(ivenaiitcd  for  a  fixed  sum  to  erect  a  i  and  at  all  events  they  would  not  lie  liable  without 
'"  I  if  fur  ih'tcndants,  and   it  was  provided  j  the  manager's  certilicate.     Stninliiiii  v.  Tin-  l.mi- 
* '    'i  viition  should  be  nuvile  from  the  speci-  i  doii  (iu-i  (.'a.,  '21  (,».  15.  2{)'.». 
I3t  II" '"■",'      _, n.,..,;f„  „f   fl,,.   ..r,.l,it,.,.k 


"  '„  without  the  authority  of  the  architect, 

U  ""miM  '»^'  ''I  '''"''''y  '""  "*'^'"'  ""'  ^''"'^  *''"  ' 
■""' jii,|  .„ia  or  deduct  the  value  of  such  dif- 

,'.  fnim  the  contract  price:  that  a  weekly 

w"  lent  sh'iiild  lie  rendered  to  the  architect  of 

.    "i-  uliieli  the  cimtractor  might  deem  extra, 

■  welK  "  Mi^>'  *■"  111  11  1   .- 

I   , Hither  extra  work  should  bi-  allowed  for  ; 

,','iM.iilaintirt's rendered  nostatenn;ut  of  extra 

',  '  (ii-it  the  architect  directed  certain  small 

ti'iiis  "lii^'''  lessened  the    contract   price, 

i'lir  exceeileil  any  extra  work  dime  by  the 

iit'jli' ■  ami  so  ilclcnil  mts  alleged  that  all  the 

untill'coiiM  chini  fur   tin;    work,   ifec,   men- 

I  the  ilecl  iration  was  less  than  the  con- 


The  declaration  in  an  action  on  a  contract  to 
make  gravel  roads  for  defend.ints,  alleged  /Jeji- 
erally  the  performance  by  pl.iintill's  of  all  i!on- 
ilitions  precedent  to  the  plaintill's'  right  of 
recovery.  The  defendants  [ileaded,  after  setting 
out  the  contract,  that  the  work  had  not  lieeu 
eertitieil  to,  or  the  anuiunt  ascertained  by  the 
engineer  ;  to  which  tlu;  pl.iintill's  replied,  eipiit- 
ably,  that  the  ccrtiliciite  was  withheld  by  the 
wrongful  acts  of  defendant  in  collusion  with  the 
engineer:  Held,  that  the  averment  iu  the  de- 
claration must  be  construed  as  settin/  out 
every  condition  precedent  to  the  plaintitf's'  'iglit 
of  action,  including  tiie  engineer's  certificate  : 
that  the  plea  therefore  only  traversed  a  material 
averment  iu  the  declaration,  thus  raising  a  com- 
plete issue  ;  and  the  replication  was  bad  uiiou 
ilemurrer,  .as  being  a  departure  from  the  declara- 
tion. IVrii/lit  il  III.  V.  Till  ('iirjiiirntim  vl'  (ii'iif, 
12  0.  P.  47'J. 

Held,  also,  that  a  clause  in  the  agreement  which 
stipulated  that  all  extra  work  ordered  to  be  done 
by  the  engiin'cr  or  his  assistant  in  excess  of  the 
work  (previously  referred  to  in  the  contract), 
should  bo  paid  by  the  parties  of  the  lirst  part, 
iTeeil  liv  the  contract,  uinler  which  the  ]  notwithstanding  any  thing  to  the  contrary  con- 
"liimeirfor  was  done,   that  all  disputes  i  taincd  in  this  agreement,   did  not  override  the 

.    ..       previously  existing  sti|iulation  in  the  agreement 

that  all  work  should  be  certified  by  the  engineer. 
Ik 


ictiiriee,  ami  that  ilnrmg  the  progress  of  the 

*k  tlie'V  jiaiil  more  than  tha',   and  more  than 

,,  IS  e'lititleil  to.     :<.    On  eipiitable  grounds, 

the  nlaintitr  covenanted  to    comiilete  the 

,k  III!  the  loth  of  August,  181)0,  under  a  pen- 

oitlOaweek  beyond  that  time:  that  no 

"lit  ,if  extri   work    was  furnished;  that 

iwiirk  was  nut  linished   for   nineteen  weeks 

Lthe  iliy  ciiiitracted  for,  for  each  of  which 

ilefeiiilaiits  claimcil  CIO,  and  after  deduct- 

hlii>  i-imi  ileicndauts  jiaid  more  than  plaiutiti' 

liiitideil  to  miller  tlie  contract.     4.   That  it 


As  to  the  averment  of  performance  of  con- 
ditions precedent.  .See  .Shaiili/  v.  Mi'Hunil  Idi'il- 
irai/  o/Ciiiiiidii,  'A.Hi.  H.  (il)4,  p.  4KS."). 


iM  lie  referred  to  the  architect  :  that  the 
■laiits  niiil  more  thin  the  contract  price  ; 
litieieiiees  arose  as  to  the  woi'k  done,  and 
^missions,  variations,  and  extra  wiirk  claimed 
Iwhiih  sail!  matters  in  dill'crence  formed  the 
^giilijeet  of  the  plaintiff's  claim  in  this  suit, 
Itliiit  these  were  referred  to  the  architect, 

b:i«Miilecl  that  the  plaiiititl'  w.is  indebted  to  The  contract  was  for  the  ])eiformance  of  cer- 
tain specilied  work  at  a  price  named,  in  con- 
formity   with    the    instructions   of  one   H,,   the 

,,, ,  ,  .  ^       .  '  overseer  of  the  works.     By  it  IT.   was  made  the 

ilea  liail.     .\t  the  trial   it  appeared  that  j  sole  judge  as  to  the  stite  and  comiiletion  of  the 
Ipliiiititt' 1111  the  iSth  of  .lanuary,    I8(il,  had  j  work,   and  generally   as  to  any  i|uestion  arising 
TsM  ilefenilants  with   a   statement  of  his  '  under  the  contract ;  he  was  empowered  to  reject 
1  fur  extras.    The  architect  informed  him  j  any   materials  which   he  might   think   unfit,   to 

ein[doy  others  in  the  event  of  the  iil.iiiititl's  not 
using  suthcient  ilesiiatch,  and  no  payments  were 
to   be  made   without   his  written   certificate  : — 
Held,    that   there    was  clearly   no  covenant  by 
jftervvirils  made  his  aw.ird,  and  gave  it  toilefendants   that  the  overseer   should  give    cer- 
paiits,  hut  not  to  the  iilaintitl'.      Held,  with    titicates  when  plaintill's  were  entitled  thereto,  as 
illitraet,  siiftieieiit  to  prove  the  fourth  plea.  '  alleged  in  the  declaration.     Kiin/iKlir   it  al.,    v. 
Thr  liiiidDf  Moiitnitl,  :i2i.l  B.  SI. 

Decl  iration  on  the  common  counts.  The  fifth 
plea  referreil  to  a  sealed  contr.ict  set  out  iu  the 
fourth  plea,  made  between  i)laintitf  and  defen- 
dants, whereby  the  plaiutiti"  for  a  lump  sum, 
.■^■22,  Pi.S,  agreed  to  build  a  railway  from  Kalt  to 
l)oon,  which  was  to  cover  all  extras  of  every 
kind,  except  as  specified  ;  and  then  averred  that 
it  was  further  agreed  by  said  contract,  that 
approximate  estim.ates  slnmld  be  made  every 
month,  until  the  work  was  completed,  of  the 
work  done  the  preceding  month,  and  certiticd  in 


liiits  ill  .*.")T!I.32,  for  work  omitted,  less 
;il,  line  til  him  for  extra  work:— Held,  on 
urnr,  seeoml,  third,  and  fourth  pleas  good. 


ik-  was  going  to  ascertiiu  what  was  due, 
BL'  lieeii  iei|ilesteil  by  defendants  to  chi  so, 
fffie  iiliiiiitiff  made  no  objections,  but  gave 
liis statL'inent  emlorsed  "for  the  architect," 


bill' 


V.  Till-  ('iir/iorKtioii  o/'  thi-    I'lllii'ir  of' 
il  y.  B.  I(!3. 


»T.  ooutraetuil  with  defendants,  a  corpora- 

l\)  ciiiistruct  certain  works  for  them,  and 

lls-inie  (lay  the  plaintill'  agreed  with  T,  to 

jortimuif  it  for  .'^!)(X),  subject  to  the  same 

Koiis  which  liimnd  T.  in  his  contract  with 

ants,  line  of  which  was  that  20  per  cent. 

I jirice  should  l)e  retained  until  3  months 

[  tmiililetion  of  the  wm-k,  and   then  paid 

|fti'  eertiticate  of  the  manager  that  it  had 

lertHrined  to  his  satisfaction.      Defendants 

k  iilaiiitiB'  all  hut  2  per  cent,  as  the  works 


writing   by   defendants'    engineer :  that  ~ri  per 


hut  the  manager  refused  to  certify  '  cent,  of  such  estimite  should  be  paid  to  the  plain- 


Icimtiact  reijuired,  complaining  that  it  was 
wrly  jierformetl.  He,  however,  had  ver- 
llgrieil  to  pay  the  plaintiff's  men  $100  if 


tiff  on  or  before  the  loth  of  each  month,  until 
the  eoiupleti(m  of  the  whole  work  to  the  satis- 
faction of   said  engineer  :    that  all  percentages 


llf:HWl' 


.1^4:  rs.J  mT 
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retiiiiiiil  )>y  (li'fciiilaiitH  (hiring  thu  iirogrcBH  of  |  t'ourt,  wIriii  1).v  oonaiMit  tln^  I'i'ividu,,  1,1, 
till!  wiiik  mIicpiiI(1  l)t' paid  to  tlu)  )iltiiiititl'  iiiioii  Huventli,  riirciri'd  to  in  tile  ciylitii  i,!,.. '  "" 
tlu!  furtilitiiti;  in  writing  of  tiiu  coni|(lutioii  of  i  jmt  in,  u  liiuii  in  .siil).stuncu  raiMiiftlH- ».||'|!' *** 
tlu:  woik  luiinu  gi'iiiiti'd  liy  tiio  eiiginuur  :  tiuit  hm  to  tins  lU'ruHwity  of  tlie  <ni;iii,oi  ,  ,|" '"'"' 
tilt!  iplaintitl's  iillttgi'il  ciuwu  of  autioii  wiw  for  tiio  [  iiiion  wliicii  is«iii;  in  fact  wan  jdiiucl.  '|i ,.,""' 
work  alleged  to  have  iieeii  done  l)y  liiin  in  per- i  allirinecl  the  jiidgnieiit  of  ^^  iI-hh,  .1,,  ;„ ,  ",'' 
foiinaiice  of  his  naiil  eontraet  in  respeet  of  the  eighth  plea,  liiit  deeming  it  undtr  tin  1  " 
1 1 1  ii :..  .   it...!-  i>    I'    IK     1. ii : 11:1:         .         '"Miin. 


work  einhraced  therein  ;  that  one  I).  ('.  ().    wuh    stances  siiperlluons  in  addition  tu  tlic 
defenilants'  enyiii' cr  in  charge  :  that  liefendants    ordered  it  to  he  struck  out.      The  l.ist 


IIQ. 

^'•Mll, 
had  paid  the  iilaintill' 7^")  per  cent,  of  theapproxi-  j  tinguished.      Jleld,  also,  th.it  iiiiielv  iviej' 
mate   estimates;  and   that   no  eertitieate  of  the  |  thu  indenture  in  the  seventh  pha,  ,>n  v.is,!,," 
eomplelioii  of  the   uork   had    heeii   proeiired   or  '  the  eighth  [ilea  here,  did  not  iiiiiir|iiii;it(.  tl  " '* 
applieil  for  hy  tlie   plaintitl,  or  granted   liy  the    the  averments  in  the  seventh  pli  a  ;is  i,,  ii,''' 
engJMcer,  fie;  and  so  said  percentaws  are   not  ]  tents  of  such  indenture,  hut  tii.it  sinli  m  .I,  " 
l)ay,ilde    to    the   plaintill'.        Sixth   plea,    except    .should  either  iiave  heeli  leiU'.iUd,  or tli(ivsi","i 
as    to   the  same   sum:   that   l>v  the   contract  it  '  have  liceii  a  statement  to  the  cllcct  tlit;!? 


was   provided   that    a 

(|Uarititics  of  work  to  he  done  over  and  ahovo 
that  of  the  c;int'-act,  and  delined  in  s]pecitiea- 
tioiis,  or  as  to  the  (piantity  of  work  done  hy 
the  plaintill,  and  the  amount  of  the  same  tie- 
niandcd  hy  the  contract,  should  he  deter- 
mined   sohdy  hy   the   engineer,    whose   decision 


li.sjiute.s,    either    us   to  1  indeiituri!  in  the  seventh  plea  ineiitidinil  ,,, 


covenanted  and  agreed  to  t!ie 


l'l'll"'lt,  t.  ■,;, 


ell'ect  in   that  plea  ineiitiounl,  ^nj,!  Iimi,,.,  .  1 
yv./;/  V.  Siixiiiith  it  III.,  lis  I'.  I'.  ;i;io.         '  ^ 

Tile  ]ilaintiif»  agreed  to  put  in  tliric  li..i-', 
raise  and  lower  goods,  in  four  vvimli,;,],,  „! 
houses  which  the  defendant  was  Ijiiijiiin 


onallMUestions  p,.rtainmg  t(p  the  contract  shouhl  I     ^^,,,ili,..,tj,,,,^  re,,uired  them  to  he  ••  r,! 

he    M,.d  :  and  the  .lelendants  say  that  the  plan,.  ,  ^^^       ,,  „.^,,    |,t  '„,.  .,„«,  „,^    ^^  j  ,  '   - 

tills  alleged  cuLseot  acfon  was  lor  work  a  leged    ^1,^  pTaiutitls'  olhr,   which  deKud.u.t  ,  i 
to  have  heen.hpuel.y  him  under  said  contract :    ,,,,,  t„  ,„,.,,,^,  j,,,.,,,  ,,^.,.„,,,i    ,  ,„  „ 


specilieations,  and   to  the  satisfaction  ct  ,|,.j- 
daiit's   architects,   the  same  as  in  ((.itnii 
w.arehoiises  n.-iined.      They  were  |uit  in  m  Ji; 
and  the  defendant's  tenants  were  in  in  tin .' 
month.     On  the  .'{Ist  .\uL.'u>t,  dckniliu;t.,,r,| 
tects  wrote  to  the   iil;iiiitills  reiiniiiii-  t!nii](| 
remove  them  iind  put  in  others,  aini  tin  |.ii:|,iij 
then  made  some  inipidvements,  \\lii(|i«,| 
pletcd  in  l)ecenilier.     .After  the  altir,iti.iii-itt< 


that  !>.('.  (>.  wan  the  engineer  in  charge,  and 
that  he  has  not  determined  or  decideil  tliat  the 
jilaintill  has  performed  any  work  over  and  ahove 
that  of  the  contract,  or  that  the  plaintill' is  en- 
titled to  recover  from  the  defendants  any  sum 
whatever.  Keplicitioli  to  thu  liftli  ])lt;a  ;  that 
hefore  action  deiendants  accepted  and  received 
from  tlic  plaintill'  all  the  work  menlioiied  and 
referred  to  in  tin;  liftli  plea,  ami  waived  any  rights 
they  In'd  to  the  jirodiiction  or  pldeiil(  liient  hy 
plaintill  from  tli 

completion,  ami  defendants  so  relieved  the  i-lain-    iho'iioists  rcinainud  in  tlie  warel,ui,..»a,„i  . 
till  Ironi  anyohligati.Mi  to  procure  such  uertili-    ,,,,,,1  ,      the  tenants  until  the  l:!tl>  m  j 

hei 

"'   ■; ,■■;,■■'  ;'•"   t'.r  "    Vi""    t  "'"   "",""",■    <"'"'n<iaiii  nail  icii  me  eountrv  in  .liiiiiim 

contract,  the  plaintill  coiihl  not  recover  without  ;  ,,i,,  „„t  ,.,.turii  till  alter  the  lire.     TlRaiJ 
the  stipulated  eertilicate  or  the  decision  of  the-j  .^,.],„  ,,,.,^  ^,.,„^„,  .^^  ,^  witness,  said  tl«t  k 
cngineur.     2.    heplication  had.     -Z'' ''.y;'-""  v.  7  A*-    i,,^,i  ,„.^,„  ...tislii,!  with  the  iM.ists  ;.   li,M  r. 
Coy,,i.nitwn  0/  l/n-  J  otn,  ui  Unit,  IM  (,.  I  .  (.(>.        j  j,,^,  t,,^.  .lecision  of  tlu'  court  helow,  rJ:i( .  p. 
Action  on  the  common  counts  for  work  ami  I  •'Strong,  .1.,  dissenting,  that  tlie  user  uitlitlf. 
lahour,  itc,  donehy  .).  K.  .ind  W.  Ii.,  alleging  an  i  \'y  tlie  defendant's  tenants  up  to  tiit- tiim 
.nssigiimcnt  to  plaiirtili'.    Eighth  plea :  that  hy  the  '  *'.''i-'.  formed  evidence  of  acceiitaiioc,  su  iihi 
said  indenture  in  the  last  plea  mentioiiud,  ami  hy  i  *''•«  the  plaintitl's  to  recover  their  vaiiif  iialtil 
the  said   contract  and   agreement  therein  men-  I  winuiou  counts.      I'er  I'attersou,  .1.,  tlif  s[f| 
tioiied  and  referred  to,  it  was  further  covenanted  |  contract  was  complied  with  so  as  tu  iiittM 
and  agreed  hy  and  hctwceii  the  said  .1.  B.  ami  i  plaintiH's  to  reciiver.      Held,  also,  tli.it 
W.  Ii.,  and  defendants,  that uUiioints  in  dispute, 


f  *i  *■>•     i.        f    <-'<"niiletcd  there  was  no  evidence  citluT.a  ill 

engineer  ot  the  eci  tihcates  of    ,„,,,,  t„  ,.„.,,,.,,.  ,„,  „,•  ,,„y  ,,1,,,,^  ,,  ,,,„^,„„'] 

lie  I'lain-    ^\^^.  l|,,ixts  rcmainud  in  the  warelhUM.saii.i «] 

,     -      ,1   1  i"  r  'i      !>l  '  ^(■l    '"^i^^'l  I'y  thu  tenants  until  the   l.'itli  »l  |,in,ai 

te  ;  -Held   on  demurrer  :    I.    I  luas  goo.l,  for  it  ,  f„i|„„.i„      ,,,,,„  the  v,  hole  premiss  vuluvj 

ii.g  admitted  l.y  the  demurrer  that  the  cause    thing   in    them    were    .lestrovnl   l,v  Im    ]} 
actum  was  tor  w<'ik  .lone   under  the   scaled  ,  ,,,,,-,,;„,,„,t  ,,,„i  i,,,t  the  eountVv  in  .'lamnn  J 


■vvliether  as  to  (jiiaiitities  or  (jualities  of  work  or 
material,  slumld  be  left  to  the  dueisiou  of  an 
engineer  named,  and  from  whose  deeisiou  there 
should  he  no  appeal ;  that  the  alleged  cause  of 
actimi  in  said  declaration  mentioned  are  matters 
in  dispute  as  to  the  qualities  and  quantity  of 
work  alleged  to  have  been  done  hy  the  said  J.  B. 
and  W.  Ii. ,  in  performance  and  execution  of  the 
said  contract;  and  that  tlie  said  engineer  has  not 
decided  that  the  said  J.  B.  and  \V.  B.,  or  the 
plaintill',  are,  or  is  entitled  to  recover  from  the 
defendants  any  sum  of  money  whatsoever  : — 
Held  by  Wilson,  J.,  plea  bad,  for,  so  far  as  ap- 
peared therefrom,  the  defendants'  liability  arose 
independently  of  the  agreement  to  refer,  so  as 
not  to  preclude  plaintift  suing  at  law,  though  he 
might  be  liable  for  breach  of  the  covenant  to 
refer.     The  case   was  reheard   before   the  full 


of  raising  a   weight  of  'JtHMI  Ihs.  witlii.iit  niil 
meant  strength  enough  to  lilt  and  sibt;i:i. jidf 
weight  during  the  lifting,   and  tliit 
could  not  insist  upon  this  heiiig  iIiuhmu;!] 
application  of  any  s|)ecitieil  power.    \\r> 
J.,  that  these  wol'd.s  must  Kc  leail  in  aiifcll 
with  the  words,   "to  the  satislautiuii  nf li 
dant's  architects,"   which  latter  hhhIs  1 
that  the  judgment  of  the  aivhitcct  wu*  iii 
the  place  of  any  spucitication  a.s  t(i  piwtr.  ' 
Patterson,  .J. — The  satisfaction  of  the  aril!!! 
was  to  be  with  the  performance  of  tlnciiaHi 
properly  construed,  and  such  satislactinni 
question  of  fact,  not  necessarily  t(i  ht  slienj 
an  express  declaration  or  cortilieateuft 
tects.     Hamilton  et  a  I.  v.  Mi/li.i,  '24  C.  1'.  3 
The  plaintiff's   agreed  in  writing  to  IsHI 
house   for    defendant,    for   .*!lO,40,'i,  SiMj 
advance,  and  the  balance  at  thu  rateciSif 


i)lisi;iit  till!  jn-i'viiius  ill  i,,j 

to    in   till-  ti^litli  1,1,.;,,'  ^.^. 
ul)HtiUlou  I'iiisfil  tile  siui,i> i„i,|J 

♦  'lniMi,li.| 
Tl„.(-     ' 
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I  lent' 


ity  of  tlie  fli^^iiiifi'it 


III  t'lut  WllM  inllu( 
rllUIlt    o(     W  ll.-lill, 

lUtciiiing  it  iiiiiki 
IIS  ill  ailiiitiiiM  til 
Htiiii-k  (lut. 


till 


'»ttl 

!"■  H[,v,u.| 
I"'  "I  viiiili^l 

-       --  -iii-tas,  ,iu.| 

il,  iilsii,  tliiil  iiii-ri-'l.vivifirmgii 
the  xeviilitli  I'lr;!,  ;,»  viui,i„iii. , 
L.TI',  «li«l  nut  iiii'miiiir;itiMli,i,.a 
till'  nevulith  liliii  as  ti,  th,  mu| 
iMitiii-L',  liut  tli:it  Miicli  lUcriii.iiD 
■u  l)fi;ii  ri'iifiiU-il,  iirtluii>i,„a|^ 
Lament  tcp   the  I'llcct.  tli;a  l.y  tij 
I  seveiitli  I'liM  iiiviitiiiiiiil  It  \i^ 
i(,'n'f(l  to  till'  liiiriiiiit,  tiii,,r 
lea   lllL'lltiuliril,  iilhl  luitli.r,  t-l 

!ij;iv('il  to  iiut  in  tlini' li, ,!-•.,. 
aooils,  in   four  wlmlisali- «iB 
lo  (U'fciul.'mt  was  lniiliiin;, 
•(|nii'i'il   tlu'lii  to  lie  "i'iiImI, 
;  i,f  -JtHMt  His.  witlmut  I'ivk, 
illVr,   \vliicli  (U'liiiiliiiit  ii,v,j,tij 
lirni  acconliii.i;  to  tlic  iiln 
mil  to  till!  satisfai'tinii  1,1  ,|ii9 
ts.  tlic  saniit  as  in  certiiiii  ,.tb 
lU'il.     'I'lif.V  ■^^•■'■'^  I'lit  iiiiii.l 
ant's  tenants  wire  in  in  tl,i  , 
n'  SIst  Aii,L;ii>t,  ililVniliUit'>,ir,j 
tin;    jilailltilVs   rnillilin:;  &'\ui 
ml  jiiit  ill  otlu'is,  anil  till- iil:unli( 
{•  inninivi'iiicnts,  wliitliw.iv, 
inlicr.      Aftur  tin:  alt^^«tl■,ll^^ 
rii  was  no  cviiUiU't'  oitlur  ,,j  111 
;  or  of  any  ilirci't  aiftiitaii.i.l 
ainuil  in  tlii'  warflmn-^es  iin.i  nd 
naiits  until  the  llttli  ni  Kl™, 
■n  tlie  wliole  inoiiiisus  Mitluvtf 
III    wi've    ilcstvoynl    I'V  liiv. 
li>ft  the  eiiuntry  in  •liiirairv. 
till  alter  the  lire.     'Hie  aiiliiw 
1  as  a  witness,  saiil  tliat  he  Mil 
tieil  with  the  hoists;-  lUll.wal 
In  of  theeonrt  lieliiw,  I'J:!!'.!'.; 
seiiting,  that  the  usir  "itlir lull 
nt's  tenants  iqi  to  tlittiiiir, 
,iileiiee  of  aeeeiitaiiw,  *»  liWj 
ills  to  recover  their  viiliiiMm,ltil 
I'er  I'attersiiii,  .1..  tlit -l<dj 
;oini)lieil  with  .so  as  t"  iii; 
leover.      llehl.  nlw.  t''''" '^  .. 
eight  of  -MW  His.  witlnflt  n^ 
Ihenongh  to  lilt  ami  sustaii,"^ 

the  lifting,   ami  tli:it  il-.' 
[at  niion  this  heiiig  ilnmMUtil 
any  speeitieil  powev.    VitM 
wo'rds  imist  he  reail  ill  wi«i<< 
lis     -'to  the  satisl'aaum  ,'ti 
:ets,"   which   latter  wiml^  ' 
Jiient  of  the  architect  \v;u-  M 
[ny  snecitication  as  tn  l«i»ir. 
-The  satisfaction  (if  the. ird'i] 
the  performance  of  tliii',':i;n'' 
„rue(l,  anil  such  satiskti-c 
et,  not  necessarily  till*  ^nj 
Llaration  or  ccrtilicate  ni  wi 
Uouetttl.  V.  J/'//'. ■'■.-■*'- 
ffs   aareeil  in  writing  t'<l'^\ 
ZmlLt,    for   S10,-I0;>  A^ 
the  balance  at  the  rate  01  Ml 


for  the  work  fixed  in   its  jilace,  but  no 

,.iit  to  he  ni.iile  without  a  written  eertiticate 

f-J'tiie  architect ;  the  reinaining  15  per  cent. 

f"    ,^i„iii(lcfeiiilaiit'»  hanils  for  a  niontli  after 

oiiiniilt'tiii"  "'  the  work,  ami  also  until  all 

Ib!'  1  feots  which  the  architect  shmihl  within 

ISit'iieriiwl  certify  to  exist  should  be  remedied. 

Ift  ir,M  iil«"  ft«''i!i''l  *'''*''  ""  extras  should  be  jier- 

I' i,t|,,l '„r  ftllowcd  unless  agreed  upon  in  writing, 

iniltliiit  the  writing  should  bo  produced  before 

ii>nt  therefor.     In  an  action  to  recover  the 

cent.,  and  for  extras  :— Held,  that  the 

irtilicate  as  to  defects  need  not  be  in  writing, 

ut  not  heiiig  cxjircssly  rcijuired  ;  and,  there 

y  ,  ^,ville^co  that  the   architect   within    the 

jiitli  virhally  sigiiilied  his  dissatisfaction  with 

min  specifieil  defects,  that  the  iilaintift'  uoiild 

Bt  recover.     Held,  also,  that  there  could  bo  no 

H'liv 

iciMiiwscss'iou  of  the   building, 


nynwn 


ery  for  extras  ehiinied,  no  writing  therefor 

11  heen  produced.     The  defendant  having 

Miiwscssioii  of  the   building,    which    was 

„.  Ins  own  land  : —Hehl,  that  this  eould  not 

ititle  tlio  plaiutiirs  to  recover  under  the  coiu- 

0,1  ciiunts.    Munro  r.  liutt,  8  I'}.  &  15.  738, 


OUlcr.slutw  et 


mivcil  of  Mu\  followed 

mr,  38  Q.  B.  .37. 

[  Two  incorporated  tradinjj'  companies  agreed, 

icr  their  seals,  that  curtain  works,  which  were 

be  constriieteil  by  one  for  the  other,   shouhl, 

iciiiniiletioii,  he  inspocted  by  engineers  to  lie 

loscn  by  the  eoiiiijanies  respectively,  and  if  re- 

irteil  as  completed  the  works  were  to  be  accep- 

Ibvthe  party  for  whom  they  were  done,  who 

1  thenceforth  should  be  debarred  from  deiiy- 

lureuntesting  the  due  and  proper  execution 

1  acceptance  of  the  works.      After  the  work.s 

eallexeil  to  have  been  completed,  the  jiartie.s 

lierforineil  the  same   notified   the   other.s 

breof.caUiug  upon  them  to  appoint  an  engineer, 

Jooh  was  not  done,  and  subseijuently  a  portion 

Ithe  works  having  been  destroyed,   a  bill  was 

1  to  compel  the  parties  so  neglecting  to  accept 

J  works.  The  Court  below  (VanKoughnet,  C, 

litinte),  considering  that  the  delay  which  had 

urreil  in  naming  an  engineer,  according  to  the 

DM  of  the  agreement,  ought  not  to  preclude 

irarties  from  obtaining  an  inspection  of  the 

jrks,  made  a  decree  in  favour  of  the  plaintiffs, 

I  miller  the  circumstaucoa  directed  a  reference 

„3  master  for  the  purpose  of  inquiring  and 

lorting  aa  to  the  due  porformauoe  of  the  works. 

I  appeal,  this  decree  was  reversed,  and  the 

|in  the  Court  below  ordered  to  be  dismissed 

costs   (Esteu,   V.  C,   dissenting).       The 

nliiu  Canal  Co.   v.    The    Great    IVejitern 

jliwi/  Co.,  9  Chy.  50.3  ;  2  E.  &  A.  .3.30. 

iiiaration  on  the  common  counts  for  work 

Fourth  plea,  except  as  to  part,  that  plaiu- 

I  claim  was  for  work  done  by  plaintiff  for 

Bilant,  under  a  covenant  by  plaintiff  to  con- 

Bt  and  complete  the  grading.  &c. ,  of  part  of 

irtiiii  railway  to,  &c.,  according  to  a  profile 

leof  by  the  chief  engineer,  at  certain  specitied 

W,  &c. ;  and  that  the   said  grading,    &c., 

llil  be  measured,  calculated,  and  determined 

Iflie  said  enijineer,  whose  decision  should  be 

Jibive ;  and  that  the  said  engineer,  before 

fictiun,  measured  and  dotei  iiuned  said  work 

)  the  amount  payable  therefor,  which  defon- 

|paiil  to  plaintiff :— Held,  on  demurrer,  plea 

as  shewing  not  a  covenant  to   refer  to 

Wion,  but  to  pay  certain  prices  to  be  ascer- 

I  by  the  engiueer,  whose  ascertaiument  was 
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a  condition  precedent  to  plaintiff's  right  to  ,  • 
cover.  Fifth  )dea.  Ah  to  the  claim  for  w.irk 
done  :  that  before  any  of  the  work  was  ilolic,  or 
the  materials  provided,  plaintill  ciivenanted  to 
perform  the  same  to  the  satisfaction  of  said  engi- 
neer, and  that  defendant  should  retain  ton  ]ier 
cunt,  of  the  value  of  said  work,  which  is  the  plain- 
tin's  claim  herein  pleaded  to,  and  that  the  sanief 
should  not  be  payable  until  said  engineer  was 
satlsliud  with  said  work  ;  and  said  engineer  waH 
not,  before  action,  satislled  therewith.  Held,  on 
demurrer,  plea  good  ;  for  that  it  was  not  a  col- 
lateral covenant  that  was  set  up,  but  that  the 
engiiieur  was  to  lie  satislied  was  a  condition  pre- 
ecdeiit  to  plaiiitilf's  right  to  recover.  To  the 
fourth  iilea  plaintill'  replied  :  I.  That  the  deed 
was  not  executed  by  defendant,  nor  was  there 
,'iiiy  such  mutual  agrucnient  between  him  and 
defendant  as  bound  defendant  to  abide  by  the 
decision  of  the  engineer.  2.  That  before  the 
decishm  of  the  engineer  plaintiff  withdrew  all 
authority  to  determine  as  against  him,  or  in  any 
way  alFucting  him  in  the  matter  of  the  said 
measurement.  Held,  on  demurrer,  bad;  for  aa 
Co  the  lirst,  it  was  not  essential  that  defendant 
should  execute  the  deed  cont.aining  the  contract ; 
and  as  to  the  second,  the  covenant  was  treated 
by  it  as  a  mere  referencu  to  arbitration,  which 
it  was  not,  but  a  term  of  thu  contract  reijuiriiw 
observance  before  a  cause  of  action  arose  ;  and 
the  authority  to  the  engineer  was  not  revo- 
cable ;  but,  Semble,  that,  evun  treating  ,the 
covenant  as  a  reference  to  arbitration,  there 
being  no  provision  in  thu  submi.ssioii  itself  for 
making  the  Hubmissioii  a  rule  of  court,  it  w.as 
irrevocable.  To  the  fifth  plea  plaintiff  replied 
that  the  engineer  was  satislied  with  the  work, 
save  that  the  road  or  ground  set  apart  for  the 
railway  had  not  bueii  in  some  places  cleared  to 
its  full  width,  and  for  and  in  respect  of  which  a 
deduction  of  a  small  sum,  much  less  than  the 
said  ten  per  cunt.,  was  made  in  the  final  esti- 
mate of  the  engineer,  assented  to  by  plaintiff, 
and  formed  no  part  of  the  moneys  sued  for. 
Held,  on  demurrer,  bad,  as  not  shewing  any 
authority  or  power  in  the  engineer  to  make  any 
deduction  from  plaiutiti"3  cdaim  in  respect  of 
work  not  to  his  satisfaction,  and  admitting  that 
a  portion  was  not  to  his  satisfaction  ;  and  as  not 
averring  a  substantial  performance  of  the  work 
to  the  satisfaction  of  the  engineer.  Gantij  v. 
Clark,  44  Q.  B,  222.— Cameron,  sitting  in  Vaca- 
tion. 

Defendants  agreed  with  plaintitf  to  p.ay  him 
for  work  to  be  done  by  him  according  to  the  eer- 
titicate of  the  engineer  of  a  certain  railway  that 
the  work  had  been  fully  completed,  and  not 
otherwise  :— Held,  that  the  plaintiff  w.as  bound, 
in  the  absence  of  fraud  or  undue  infinence,  by 
the  certificate  of  the  engineer,  and  could  not  dis- 
pute the  same.     .S'.  C,  //).,  505. 

The  plaintiff  having  sued  uimn  the  common 
counts,  produced  no  certificate  f  1  n  the  architect, 
without  which,  under  the  conti.ict,  no  payment 
was  to  be  made.  The  court  allowed  a  count  to  be 
added  in  term,  claiming  for  a  wrongful  dismissal, 
by  reason  whereof  he  was  prevented  from  ob- 
taining such  certificate,  and  entered  a  verdict 
upon  it  for  the  amount  remaining  unpaid  ujjou 
the  contract  price,  exclusive  of  extras,  which, 
although  ordered  by  the  architect,  had  not  been 
included  in  the  weekly  statement,  under  a  pro- 
vision of  the  contract  with  which  the  architect 
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had  no  power  to  ilispenso. 
C.  P.     Not  yet  rciKirtuil. 

Soo  Mi'lrilh 
4184 ;  .v.  C.  4  C.  V.  liV.»,  p.  HHC.  ;  Ao./.i/i 
Stniiiahiin,  I'i  Q.  B.  l.'>,  j).  4ir)!» ;  Mrlhw.ll 
Canada  Southern  R.  W.  Co.,  'AW  ().  B.  WVA, 
4165;  Himpson  v.  A'trr  e<  a/.,  33  Q.  B.  345, 
4166. 
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3.  Deduction. 

In  an  action  by  the  plaintitT,  an  architect,  on 
the  common  counts,  for  services  in  preparing 
plans  and  superintending  tlie  erection  of  a  liousu 
for  (defendant : — Held,  that  defendant  was  en- 
titled to  deduct  front  the  amount  whicii  tiie 
plaintiff  couhl  otherwise  claim  any  loss  wiiich 
defendant  had  sustained  through  the  plaintitl'  's 
negligence,  in  certifying  for  too  nuicli  for  con- 
tractors who  afterwards  failed,  in  con8e(iuenco  of 
which  defendant  was  compelled  to  have  the 
work  done  hy  others  at  a  much  higher  price 
Irvinij  V.  Morrixon,  27  0.  P.  242. 

Plaintiff,  by  deed,  agreed  to  build  a  house  for 
defendant  for  $1,150,  by  a  day  named,  ami  that 
for  each  day  that  should  elapse  after  that  day 
until  completion,  defendant  might  deduct  $5 
from  the  contract  price  :— Held,  that  the  sum  of 
$5  per  day  was  liquidated  damages,  not  a  penalty, 
and  that  it  might  be  deducted  trom  the  contract 
price,  without  pleading  it  specially  by  way  of 
8et-off.     Scott  V.  Dent,  38  Q.  B.  30. 

See  Worthhujton  et  al.  v.  The  Municipal  Coun- 
cil of  Haldimand,  10  Q.  B.  217,  P.  4185;  Fixhcr 
V.  Berry,  16  C  P.  23  p.  4168  ;  Foster  v.  ]Yil.son, 
27  0.  P.  543,  p.  4168 ;  Canty  v.  Clark,  44  Q.  B. 
222,  p.  4178. 


4.  Other  Cases. 

Whore  two  masons  brought  an  action  for  work 
and  labour  against  their  employer  and  recovered 
a  verdict  for  jE60,  it  was  held  that  the  employer 
could  not  afterwards  bring  an  action  against 
them  for  money  he  had  paid  them  on  account, 
and  which  ho  had  attempted  to  prove  on  the 
former  action.  Hunt  v.  McCarthy  et  al.,  6  O.  S. 
434. 

The  defendant  had  a  contract  with  the  Mid- 
land Railway  company,  for  the  construction  of 
about  fifty  miles  of  their  railway,  and  plaintiff 
was  the  assignee  of  a  sub-contractor  under  the 
defendant  for  about  four  miles.  By  the  plain- 
tiff's contract  all  payments  based  on  the  certifi- 
cates of  the  company's  engineer  were  to  be  made 
monthly,  and  within  ten  days  after  defendant 
received  the  amount  coming  to  him  from  the 
company  ;  but  defendant  was  to  retain  ten  per 
cent,  of  such  montlily  estimates  as  a  security  for 
the  plaintiff's  due  completion  of  the  work  to  the 
satisfaction  of  the  defendant  and  of  the  com- 
pany's engineer,  which,  with  any  balance  com- 
ing to  the  plaintiff  on  a  final  estimate,  was  to 
be  paid  to  him  within  thirty  days  after  the  work 
was  accepted  by  the  company  and  defendant 
paid  therefor ;  and  the  suspension  of  the  works 
by  the  company  should  not  give  the  plaintiff  a 
claim  for  damages,  but  only  for  defendant's  de- 
fault in  furnishing  the  estimates  or  paying  them 
when  paid  by  the  company,  or  for  any  delay 
oaosed  Dy  the  aaspension,  but  he  shoald  be  paid 
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for  the  work  actually  done  by  liim 
tiff's  work  waH   all   conii)h'tci|  nii'l  n,,-, 
the  t;oiiipaiiy,  iind  he  cLiiiucil  x|..')|()  ;|i;  <• 
for  pir  ocutageM  retained  liy  ihiiii,l;,|,( 
SUt  l>('ci'inhi:r,  IH72,  whicli  thi'  j 
defend.uit  li.id  received  from  tin:  I'liiiiiiinv 
!!>7'.K).  7 "),  for  work  done  after  lli.itil.itu,  lurn'u 
defendant  had  not  been  paid,  hut  tin;  jury  i,,,' 
that  the  company  had  put  an  iiiil  tn  ,lt.ft,'|,,|'", 
contract  with  tliem  owing  to  lii^  (h^fiiult;-     ' 
that   the   plaintiff  was  entith'd  to  ,,.o„v„, 
whole    amount  claimed  l)y   lijin,  ii,p  [      i 
the  sum  of  .'ji7l!l.6I,  the  dufeiiciiuit  luilrir,.,' 
tilis  from  the  company,  and  the  fiii:t  tliatthi 
had   not  [laid  (Uffeudant  for  tlm  work  un  „t|,, 
sections   eouhl  form   no  defeinti  ;  i>.  A*  tn  tl 
Hum  of  §7!K).V5,    Per   llagarty,  ('.  ,J.,  fjuit  ji 
non-payment  ))y  tlie  company  hoini; 'aii««l 
defeiKlant'sown  default,  lujeonlii  iiiitt.ikia.lr 
tage  of  it  under  the  letter  of  tliu  Ldiitra't  u 
defence   to  the    action,      I'or  (ialt,  ,1,   tlij. 
addition  to  the  defen<lant  being  thus  ijrt'd  " 
tile  plaintiff,  tty  the  expresn  tcriiis  ni  thi 
tract,  was  to  be  paid,  in   ease  oi  susiiensiiin 
the  company,  for  the  work  actually  clum;  hy 
McJiriin  V.  Shanly,  24  C.  P.  28. 

(Sec  Li'ouiird  v.  Northey  et  al.,  I'-J  C.  1'.  || 
4186;  Mclhniell  y.  Canada  Sunthmi  R  11' rJ 
.33  Q.  B.  313,  p.  4165. 


V.  Effect  of  Acvkptancf.  of  Work, 

Sec  Hamilton  v.  Raymond,  2  (!.  P.  ij^  i 
4165;  Brown  v.  Wythis,  11  ('.  p.  ."((Jl,  h./ij 
linker  v.  {"anlumin,  14  C.  I'.  214,  p.  ji^j 
Thornton  v.  Sandwich  Sln-H  J'hiiik  Ituwl  (n 
Q.  B.  591,  p.  4157  ;  Beckett  H  nl.  v.  CW'.w 
(\.  B.  610,  p.  4164;  Simpson  v.  Kirr,  33g.| 
.345,  p.  4166;  Oldershaw  et  al.  v.  (hni'r,: 
B.  37,  p.  4177  ;  Fenjnson  v.  Lornomiionniilt 
23  C.  P.  66,  p.  4175 ;  Hamilton 


24  C.  P.  309, 
Huron  R.  W. 
4158. 


ft  III  V,  . 

4176  ;  The  lliiffah  m,\  ll 
'o.  v.  Whiteheail,  8  C'hy.  I5;,| 


VI.  Parties,  Ple.adino  asp  Evidexcl  | 

1.  Parties. 

In  an  action  for  work  and  lahmir  ataimti 
and  B.  the  plaintiff  put  in  an  agruemeiit  h.vj 
"  An  estimate  for  the  carpenter  ami  jniii'i 
of  a  brick  cottage,  to  bo  done  l)y  Mr,  U'lii 
Walker  "_  (defendants'  father.)   'TIhh  lAij 
the  specifications,  and  an  agreement  by  p 
to  do  the  work,     lleceipts  were  oiiildwi'il, 
i)y  the  plaintiff',  but  not  saying  from wlimd 
money  was  received.     The  pjaiutili'  vriiwlj 
find  materials,  and  no  time  was  mcntiniijif 
completion  of  the  work  ; — HeM,  tbt  \nm 
dence  was  admissible  to  show  tliit  ileiciin 
were  liable  on  the  contract.     /liiVniMw  I 
et  al.,  13  Q.  B.  205. 

In  an  action  for  work  and  labour  against  j 
executors  of  Z.,  it  appeared  th.it  the  wk^ 
done  under  two  sealed  contracts,  entered  i 
originally  by  Z.  with  one  R.,  who  bi'l  sikj 
one  of  these  contracts  to  plaiiitilf  anil  .U.ij 
the  other  to  the  plaintiff  ami  D.  Th*!^ 
tiff  had,  by  subsequent  agreement  wiij 
and  D.,  respectively,  acquired  the  wlif 
terest  in  each  of  these  contracts ;  but  ii^'| 
had  done  80,  on  each  contract  between  6,  i 
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lallv  <lf>iie  l>y  liim,    Tlii.],iJ 
111!  iMiiiiiilct.iMl  HU'l  a.vo|iti,ii, 

rotiiiiu'il  liy  il'tiii'liintiiptMti, 
|H7'2,  wliicli  tlic-  jury  Imiua  thi 
•I'civDil  fnmi  tin;  iiiiniKiiiy,  ,i|j 
k  (lone  after  lli;it  iliitu,  inrVlnJ 
lit  lun'ii  \)ai(l,  liiit  tli^  jury  |,,|,™ 
y  liad  put  an  eml  tu  ildMi.Uuil 
jm  owing  to  liis  (k'lault:-ll^.i,| 
itf   was   ontitleil  tn  lei'dvtttlil 
claimeil  l)y  liiiii,  tnr  1.    A»  i 
',(11,  thu  (k'l'«;ii(l;uit  liiul  riwuJ 
impany,  ami  tlu'  fact  tlwttW 
[I'iiindant  for  the  work  .m  utiJ 
form   no   defeme  ;  "J.  An  to  tj 
,    IVr   llayarty,  ('.  ,)„  tlut  tj 
y  the  eoni|)auy  lieiui;  oau*! 
1  dc^fanlt,  luMMiiilil  iiiittaki'iiilvJ 
r  tlu!  letter  of  tlie  eiiiitri\'t. ail 
action.     I'er  tiiilt.  ,1.,  ihat, 
ilcfeiulant  liein;;  tlms  jiri'dii 
y  the  cxpreHr)  terms  (if  thti>< 
)  paid,  in  eaHe  of  su8iitn»i.iii||| 
or  the  work  ivctually  ddiiu  Inli 
anil/,  24  U.  i'.  28. 

V.  Norllirii  etiil.,tU'.  V. 
U  V.  Canada  Soiitlurn  II.  W.i't 
».  4165. 


!T  OF  ACL'EPTANCE  OF  WuKR 

in  V.  Raymond,  2  (!.  P.  S'lij 
V.  Wijth,:*,  lie.  V.  '.()!,  11. d 
diumn,  14  0.  1'.  214,  p.  k\\ 
iiiilwh-h  Stri'H  lV,uik  lUn.l  i.., 
:157  ;  Bicbtl  it  nl.  v.  (Vk^m, 
4164  ;  Sinip-iun  v.  Kin;  MQ.! 
Oldershaii}  ct  al.  v.  Oim't,^\ 
;  Fer<iu.ionv.  torpnratmiji'Si 
.  4175 ;  Ilaniillou  it  nl.  \:'M 
p.  4176  ;  The  linfitlo  awl  id 
'  Co.  V.  Whittheail,  8  Chy.  IK, 


Es,  Ple-Vdinq  and  Evidexcl  j 

1.  Partii'K. 

.  for  work  and  libmir  ataiulj 
intiff  put  in  an  agreement  ha' 
for  the  carpenter  ami  joiiierfi^ 
ago,  to  bo  done  by  Mr.  ffill 
endants'  father.)    Tlitn  ioU*^ 
nia,  and  an  agreemout  liy  plii 
lleoeipta  were  enilirscl.s 
r,  but  not  saying  from  wi a  J 
leeivod.     The  plaliitill'  w.i-MlJ 
,  and  no  time  was  mcutionjif 
the  work  :— Held,  th;it  i>ir.ilir 
missible  to  show  tliit  ilrfejii 
the  contract.     IIith!mM\ 
205. 

for  work  and  labour  agiimt j 
,,  it  appeared  that  the  v-Ar 
'o  sealed  contracts,  entewil 
;.  with  one  11.,  who  hi.l  siW 
sontracts  to  plaintiff  ami  M 
the  plaintiff  and  D.  Theft 
subsequent  agreement  wiul 
lectively,  acciuired  the  rt  I 
of  these  contracts ;  but  wj 
la  each  coatraot  betwMM'i^ 
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j^l,.c,iiitrn(torH  an  aKropmont  under  Real  wa« 

l.niid.  by  "''''■''  '*•  """iW"''!  ""  III'*  intercut 
1,,.  (iiiitrK  ts  reMiicctiwly  to  /.,  and  the 
'.iiitractiirH  the  pliiintill  and  M.  in  the  one 
r'lud  the  plaintill'  iind  D.  in  the  other 
|j  toiifcipt  Z.  in  the  phiee  of  M.,  inid  /. 
iMiie  the  contriictH,  ax  if  originally 
with   the  Hulf contraetorw.     'I'iie 


ltd 


|>iit' 
.  ,11111 
k'H. 


itlie 


lit  liV  bi'"  ,  , 

.me'iit  ciidorHcd  on  tlu!  eontraet  lictw ceii   I!. 

tliiplaintilVaiid  l>.  wan  not  executed  liy  l»  ; 

■U    tiiHt   tli(^    plaintill'  eoiild    not    recover 

the  liability  being  to  hiniHelf  jointly  with 

(.  rcHlieitively   on   the   respective  con- 

'['lic    plaintill    alno    nwM   on   account 

[till  anil  rtlii'd  upon  an  account  made  out  by 

liiiiiantu'  biHik-kceper,  headed  a.s  an  He(tount 

till  iiiiiiiitirt' ^^'t''  *^''*''  '-''**■■'''"  "f  '''•>   iut'luding 

I,  wiirk,  and  Hhewing  a  balance  duo  to  him; 

ittl,,.  li('i(ikkeeper  stated  that  it  waH  made  ont 

■lintitl"''  rc(inei<t,  and  (Ui  account  of  the 

ltd  cdiitracts.     Ileld,  not  snflicient  to  give  a 

r|]t  III  aoti(in  to  the  plaintill'  alone.     Ziinnier- 

k«\:  Wuiiilnif'lal.,  \H}.  H.  584. 

lOne  8.  had  contracted  to  build  a  liousc  for 

Vii'lant,  and  had  eniployed  the  plaintiff  under 

Ljjrrt.nieiit  to  do  a  portion  of  the  work.     The 

Hiiitilf  complained  that  S.  did  not  pay  him  as 

I  imdertakeii  to  do,  and  was  unwilling  to 

il,  anil  after  .some  negotiation,  the  foUow- 

H„itr  was  signed  :  "Stratford,  21st  May, 

,_sl(),S  __()(i()dto  P.  A.  [.loftus  (the  plaintill') 

Karir,  fur  Sl!t8,  payable  so  soon  as  Loftns 

jilctis  and  finishes  his  contract  at   U.   V. 

(MlwfUing  bouse  in  .'Stratford.     Alex.  Scrim- 

Tiiis  was  endorsed   by  defendant   Lee, 

i,it  the  fddt  was  written  as  follows  :-  -"  i;56. 

iirthcr  sum  of  lifty-six  iionmls  will  bo  due  to 

us,  bcin"  balance  of  contract,  three  numths 

hrsaiil  cimtract  is  completed  and  accepted  by 

larthitect.    This  sum  J  secure  to  Loftus  for 

jount  of  Scrinigour.     V.  C.  Leo.     A.   Scrim- 

The  work   had    been    completed    and 

tilieil ;  it  was  proved  that  before  the  writing 

siu-ni'il  (lefi'iiilant  had  t(d(l  the  plaintitl'  that 

cwimhl  wait  be  woubl  be  answerable  for  the 

unidunt  due  him,  and  defendant  iuvd  paid 

l]il:iintilf  .^11."),  for  which  a  receipt  was  en- 

licil  on  the  paper.     The  Hrst  count  of  the 

iiratiim  alleged  that  in  consideration  that  the 

iitill,  at  defeM(hint'8  reijuest,  wouhl  proceed 

1  the  work,  defendant  iiromised  to  pay  him 

1  t.'iti.  &c.  ;  the  other  counts  were  for  work 

I  materials,  and  on  account  stated  : — Held, 

Itlie  jilaintitf  was  entitled  to  recover  the  t'56, 

Imit  the  balance  of  the  ^108.     J.uf'tun  v.  Lw, 

.  B.  19.5. 

Be  agreement  sued  on  was  headed  "  Specifi- 

iDniif  school-houso  in  Seho(d  Section  No,  4, 

iiry  VAst"    Then  followed  in  detail  the  size 

^e  Imihlinc,  and  the  work  and  material  to  be 

lloyed,  ami  it  concluded  ;   "  The  whole  to  bo 

material,  and  to  be  finished  in  a  good 

bianlike  manner,  and  to  bo  finished  on  the 

^uly,  1873.    In  consideration  the  parties  of 

|tir8t  part  agree  to  pay  the  party  of  the 

'  part  the  sum  of  j!708,  one-half  on  the 

May,  and  the  other  half  when  the  said 

bl  house  is  completed. "    Then  followed  the 

Itnres  of  the  three  school   trust^ees,  with 

*l  corporate  seal,  and  the  signature  of  the 

Itiff.    It  bore  no  date,  but  was  proved  to 

jbeen  executed  by  the  parties  about  the  Jst 

Vch,  1873,   It  referred  to  no  plan,  but  the 


trustees  furnished  the  plaintill'  with  a  plan  to 

work  liy,  and  they  paid  to  him  ."?400  on  account. 
They  refused  to  pay  the  balance,  or  to  accept 
the  liuililing,  alleging  that  it  was  not  properly 
constructed,  lint  the  learned  (Queen's  CounHel, 
«  ho  tried  the  case  without  a  jury,  found  for  the 
)ilaintilV  for  the  balance  of  thc.<<70M  :— Hehl,  that 
it  was  Hutliciently  clear  from  the  instrument 
itself,  and  the  acts  of  the  parties,  that  defen'- 
(hints  Mere  the  jiarties  covenanting  with  the 
lilaintill',  and  that  the  instrument  was  intended 
HO  to  operate  ;  and  the  verdict  was  upheld. 
Ciiijlilnn  V.  '/'Ill'  SfliiHil  '/'rnsti'i'M  ijf  Si'/iiml  Sfction 
Xi>.  4,  ill  III''  Tfiiriix/ili)  of  T'dlmrij  Eaut,  in  the 
( •oinily  of  Kiiit,  :i5  (,».  H.  575. 

( Ino  A.  had  contracted  to  build  certain  housea 
for  defendant,  and  the  plaintitT  agreed  with  A. 
to  do  the  bri 'k  work  ;  but  having  some  doubt  as 
to  A. 's  ability  to  pay,  the  plaintifT  hesitated  to 
go  on.  The  defendant  told  the  ]daintifT  that  he 
would  see  him  jiaid,  whereu)ion  tin;  plaintiff  pro- 
ceeded and  linished  the  work  : — Held,  that  the 
defendant's  promise  was  within  the  statute,  and 
being  verbal  only  the  plaintiff  could  not  recover, 
for  .'\.'s  liability  to  the  plaintiff  ((iiitimied,  and 
defemlant's  only  liability  arose  from  this  i)ro- 
niise.     Bond  v.  Tvi-ahiij,  37  (^  B.  360. 

Tho  defendants'  architects  having  by  the  do- 
fondants'  instructions  advertised  for  tenders  for 
the  construction  of  two  wludesale  stores,  the 
])laintitT  tendtM'od  for  the  excavation  and  briok 
and  stone  work,  &c.,  of  the  two  stores  at  an 
entire  sum  of  Sr),7ti8,  which  was  accepted  by  the 
architects  ;  and  an  agreement  was  then  drawn 
up,  purporting  to  be  l)otween  the  jdaintiff  of  the 
one  part,  and  the  defendants  of  the  other  ])art, 
under  which  the  plaintiff  was  to  erect  and  build 
the  two  stores  for  tho  sum  of  ^,768,  which  the 
defendants  covenanted  to  pay  in  the  proportion 
of  eighty-five  jior  cent,  as  the  work  progressed, 
on  the  architects'  certificate,  and  the  remainder 
in  one  month  after  completion.  This  agreement 
was  executed  by  the  plaintiff,  but  not  by  the 
defendants.  The  jdaintiff'  then  entered  upon  the 
work,  and  from  time  to  time  during  its  progress 
received  from  the  architects  certificates  ad- 
dressed to  tho  defendants  jointly,  of  the  sums 
])ayable  on  tho  whole  work,  ami  not  on  each 
liuihling  separately,  which  plaintiff  took  to  de- 
fendants and  each  paid  half.  On  the  completion 
of  the  contract,  the  plaintiff  obtained  from  the 
architects  separate  statements  of  the  amounts 
due  from  each  defendant,  and  after  allowuig  a 
setoff  which  each  defendant  had  against  him, 
took  their  several  notes  for  the  balance  due  from 
each.  The  plaintiff  swore  that  he  thought  it 
was  a  joint  contract,  and  had  no  intimation  that 
defendants  wore  not  jointly  interested  in  the 
stores,  while  the  architects  stated  that  they  had 
no  instructions  to  draw  a  joint  contract,  and  did 
not  consider  that  this  was  one.  In  an  action 
against  both  defendants  on  the  common  counts — 
Held,  reversing  the  judgment  of  the  Conmion 
Pleas,  that  the  contract  was  a  joint  and  not  a 
several  contract,  and  that  the  fact  of  plaintiff's 
dealings  with  the  defendants  under  it,  as  above 
stated,  could  not  alter  its  legal  effect.  Herbert 
V.  Park  et  al.,  25  0.  P.  57. 

See  Broutjham  v.  Balfour,  3C.  P.  72,  p.  4183  ; 
Cowan  V.  Ouderkh  Northern  Gravel  Road  Co.,  10 
C.  P.  87,  p.  4167  ;  Standmg  v.  London  Oa«  Co., 
21  Q.  B.  209,  p.  4174, 
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2,  C<»iiiiitiii  CiniiifM, 

coitliN  f'lr  wiirk    ml  lalniiii'  iiml  ;;(iiiil<i  Hold 

clivcii'd,  tlio  viilui'  i>l   tlio   iiiiitcriiils  liiiiinl 

lor  cairyiiig  mi   tin'  work  raiiiint 
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Oil 
aiiil  I 

mill  |)roviil('il 
Ik!  ri't'ovi'i't'il, 

:<i7. 

Wli.ru   Hi. 
Iit'uii  «o  I'lr  ili'p.irti 
trui-tor  t'riiiii  Hiiin^r 
Imvu   lu'i'i'iitcil   till 


tirilia  ot  il  Miillrd  coiitl..!  t  ll.ivc 
1  I'liPiii  (IS  to  pruviiit  tliu  coii- 
iipoii  it,  ln.t  IiIh  (.•in|iloyi'rM 
Work,    In;    limy  hiu-   mi   tin- 


ciiiiinKiii  ciiuiit»  fur  tliu  viiluc  of  tliu  work  doiiu. 
Tiiiii'ij  V.  (IriiJ'tiin  Ituiul  (.'vni/iiiiiy,  8  (.}.  li.  it'*,). 

Si'iiilik',  tliiit  a  rccovt'ry  "i".  the  I'mniiimi  uoinits 
for  work  and  liiliour,  or  for  iiiiy  part  of  the  value 
of  till'  work,  Would  hv  takiui  to  iirccludo  any 
otlii'r  action  for  tlu'  .same  work.      /'(. 

A.  and  H.  buin^;  jiartnurH,  A.  alone  vrihally 
leaHed  certain  iireiiii.seH  for  a  jilaoe  of  ImttineMH, 
for  live  yearn,  at  a  Kiveii  rent.  A.  and  H.  went 
into  poHseMMion.  A  nieiiioranduin  for  a  lea^ie  was 
lirepared  liy  A.,  Imt  never  signed  by  the  letssor. 
It  was  verlially  agreed  between  the  IcHsor  and 

A.  that  A.  should  erect  a  granary,  &c i  the 

jireiniseH,  the  lesmir  to  furnish  tlu^  lumber  and 
iiay  for  the  improvements  at  the  end  of  the  term, 
riie  lumber  was  furnished  and  the  liiiildings 
erected  with  partnership  funds.  In  the  mean- 
time the  lessor  ran  an  account  at  the  store  for 
goods.  A.  and  B.  afterwjirds  dissolved,  and  15. 
released  and  assigned  to  A.  all  his  right  to  debts, 
Ac.  A.  th(!n  took  ( '.  into  partnership,  with 
whom  the  lessor  settled  the  accounts  for  the 
goods,  by  allowing  an  alleged  set-oil'.  A.  after- 
wards brouglit  an  action  against  his  les.'-or  for  the 
goods  sold  and  the  value  of  thi^  granary,  ite.  : — 
}leld,  I.  That  M.  should  have  joined  in  sueli  an 
aetimi  ;  '2,  That  the  settlement  with  ('.  was  not 
boml  tide  as  against  A.  ;  li.  Tiiat  no  lease  having 
been  exeented,  uiioii  the  facts,  A.  was  a  tenant 
at  will,  and  that  it  might  be  orally  agreed  that 
ho  should  make  improvements  and  be  jiaid  for 
tliuin,  and  that  |ilaintit}'  might  sue  for  them  in 
his  own  name  though  built  with  partnership 
funds,  (^ua-re,  should  the  action  be  for  work, 
labour,  and  materials,  or  upon  the  special  agree- 
ment.    Jirciiiiliaiii  V.  lialfour,  'i  O.  i'.  Tl. 

Whore,  under  a  parol  agreement  for  a  lease, 
made  between  defendant  and  plaintiff  for  ten 
years,  on  the  terms  of  the  plaintiff  clearing  or 
paying  a  rental  either  in  clearing  or  in  money, 
the  pliiintiff  entered  into  possessiim,  and  after 
clearing  a  certain  number  of  acres  the  defendant 
sold  the  lot.  and  the  purchaser  ejected  the  plain- 
tiff: —  Held,  that  the  plaintiff  could  not  recover 
under  tho  agreement,  not  being  in  writing  ;  nor 
nmler  the  eonnnon  counts  for  tho  value  of  his 
servioos,  for  the  clearing  of  tho  land  was  not  the 
primary  service  for  wliicli  the  lease  was,  after 
tho  porforni.-vnco  of  the  work,  to  be  given  as  a 
mode  of  compensation  ;  but  the  lease  was  the 
primary  tiling  contracted  for,  and  tho  work  was 
reserved  as  a  rent  from  year  to  year.  Soinblo, 
that  the  plaintiff's  remedy,  if  any,  was  for  spe- 
cific performance  of  the  agreement  against  tho 
purchaser,  who  had  purchased  with  notice  of 
the  plaintill'  being  in  possession.  Somblc,  per 
Hagarty,  C.  J.,  that  if  the  bargain  had  been  for 
work  to  be  done  by  plaintiff  in  clearing  the  land, 
to  be  paid  for  by  allowing  him  to  occupy,  and 
defendant  had  prevented  tho  occupation,  the 
pliiintiff'  might  have  recovered  the  value  of  the 
work.     Dmiti-r  v.  Jlolborn,  24  C.  P.  122. 


uno  \>.  (luring  nor  lifetime  vcrtnHy,,,,  , 
from  tilt  plaintiffs  a  tomlmtoiie,  f'.l.,.  ii,,t  T 
thru,  .at  the  gnive  Ml  |„t  lat..  hu,l,;„„t  I'l'  '' 
lic.;iiii  befmc  ami  cmni.lit.'d  by  tlum  mt,  ." 
death,  and  they  Hiied  licr  udinini.tnitMr  '  " 
cciiiimmi  I'oiiiits,  fur  the  price  ;  •  Hilil 
lil.iiiil ills'  claim  was  lor  the  -,i||.  c,|  .,  ,'||,,„  , 
one  lor  work  and  labour,  ami  tlni,.  I.iiim,',  "* 
tract  within  the  statute  of  frimdH,  tliatti  '  I  "" 
uld  not  recover.  Lee  v.'(;ii||i,|'?h"i 
toHoWed.  Wolf,  mill,  ,1  ^1  ■■  ii','  '  * 
Q.  i«.  442.  ''"' 
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3.   Othn-  PlinilinuK. 

(a)  Dn'lifiiiiitiiH. 

Held,  on  deinnrror  to  the  ileiiuriitio 
special  contract  by  defendant  tii  Kiuld 
for  plaintill',  that  it  was  iiiiiicLeMMaiy  to 
the  s|)ecilications  in  the  deiliuatinn ;  I,,,;  ,j^ 
the  approbation  of  the  arcliitect  simuH  Ijri 
been  averred,  or  the  miiissioii  of  it  m;||h„!,Jj 
excused  ;  and  that  the  breach  statt'd  «,i.  „<„ 
lieient,  in  making  no  mention  „(■  il,iti„u| 
agroeinent  to  convey  certain  land  in  ...r,  Jt 
iiieiit.      Milfil/f  it  III.  V.  Ciirjii  1,1,  /•,  II  II.  li  nr 

Declaration  on  a  contract,  for  iioM-ittvm.atiJ 
work  done,  for  refusal  of  the  cii^iiu'oitumK, 
planations,  and  for  wrongfully  ili»iiii.(,Min,t 
plaintiff'.  The  breaches  .issigiuil  wir,.  mJ 
on  various  grounds,  .l/oo/c  ii  ,il,  y  („.,,,,  nj 
liru  J{,til,i',i!i  L'uiiijiiiii!/,  10  {).  \i.  '.M;). 

Declaration,  that  by  an  agrwiiiuiit,  ,iit 
citing  that  it  had  bceii  agreed  that  thi'  1,1^; 
should  make  certain  iniprovi'iin;iit.s  in  ,,  {„ 
for  defendants  for  t'2(10,  in  coiisiil 


1  M 
I  lliausi 


the  plaintiff  did  thereby  covenaiit  t 
iniprovements    before   the    l.'itli  ui  Mav 
next,    defendants    covenanteil    to  piv  llwri 
at   tho   rate   of    f.'iO  every  tiireu  iiiiiutlis; 
tho    1st   of    February    tiien   last  ;   iiiil  it  i 
further  agreed  that  tho  plaintill  wx-uC 
defendants   the   value  of   the  fronts  taktt 
of  said  house  out  of  the  f-'fiO,  at  a  fair  ij 
atioii    by   disinterettod    persini.s  to  I*  A. 
by  each  party  :   that  the  plaiiitiH'  lia.i  altj 
been    ready   to  aUow   defendants  tli"  vil;. 
the  said   fronts   out  of  the  said  t'l'tiOatn 
valuation  ;  yet  that  I.')  months  lwikl,i|i,f.i,:i 
tho  said  1st  of  February,  and  tLu  dclm^lactij 
not  paid  tho  several  sums  of  t.'iO,  t"  li 
every  three  inonths,  amounting  tn  l':'.'i(i,.,r| 
part  thereof :— Held,  on  (leiiiiirrir, 
bad,  because  it  was  not  shewn  that  am-. 
work  had  been  performed,  ami  t'ltitfiirt  i 
dants  could  not  be  called  upini  tn  jiaviiial 
cause  it  should   have  been  averred  litlicti 
the    window   fronts    were   valued,  or  lk\ 
plaintiff'  had  appointed  an  ari)itr,itiir  ml 
upon   defendants   to   do  the  same.    EMl 
Jleivittf'tal.,  11  Q.  B.  292. 

The  work  was  to  bo  done  at  such  pluil 
should  bo  pointed  out  by  the  iilaiiitiff, 
that  in  declaring  on  this  contract  it  jliniilli/ 
boon  averred  that  he  did  point  uiit  siiek  ' 
or  asked  defendant  to  go  with  him  fur  Mi 
pose,  and  was  refused,  nut  merely  timiij 
ready  and  willing  to  point  out.    Sn/liit'J 
ky,',l3  Q.  B.  522. 


her  lifi'tiun'  virWUy  onUr  I 
II  tiiintmtiiiiti,  f"  lir  lull  '\u' , 
(if    lli.T    lute  \iu~li,iliil.    ii^^, 

i'iiiiiiiMimI  liy  liiilii  lUVr  i,, 
lucl  nil  mliiiiiii»tr;itiir,  1,1,., 
.,r  till'  i.rii'i-;  \\M,  tlwt  •:. 
•a«  liiv  till'  ■'all'  "I  .» ili.iUil.i, 
liilMiiir,  anil  tliiii;  iHingn,,, 
tiitutu  111'  fruuilH,  tliatt|i,.||, 
.•ctiver,     I'Cir  V.  (ii'iilin,  ;t  |, 

W'dlj'lllll'll  •'  <il.  V,   llil.,,,,, 
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DIhir  I'liiidiuni. 

a)  Dirl  iriifiiiiin. 

iiurroi-  to  till!  ik'iliiratiipii  41 

\>y  (luftMuliuit  til  liiiiM  ;i  h'ji 

,t  it  wan  iiiiiii'ce^mu'y  tiisa™. 

IS  in  tliu  iluclaratiiiii ;  liiit  tk 

II  of   the   an.'liiti'i't  slimilil  tiJ 
r  tlio  oniiHsimi  ni  it  Mirtit;.  '' 
hftt  tho  lircach  statcil  Wii. 
iiug  uo  mi-'iitimi  nl  iliinii 
■oiivoy  curtain  laiiil  in  )un  yJ 

■  ii  III.  V.  Ciiriii iiin-,  II  ^l  ii,i:J 

III  a  contriK't,  fur  inm-iiiiymrntii 
rcfimaliif  tin;  i'n;;iiii'i'rtni,n\>. 

Ill  for  wrongfully   iliitmissiiiii  t 
!  liroadu'S  ai'sigiu'il  wi-ri'lieUlJ 
nails.      MiKii'i' ''  "'•  '>'■  ''I'"''  'i' 
•ompiiiii/,  10  it.  \'<.  -H'V 

that  hy  'in  a);ri,'i'nit'iit,  ait'tiL 
liail  liceli  agruuil  tliat  the  \iM 
certain  iiii\iriivi.'infiits  in  ;i  inml 
s  for  C-tiO,   in  cuiwiili-'ratiM,  1 
lid  thereliy  covenant  to  iiiakts 
I    before   the     l.'itli  "f  May 
lilts   coveiianteil    tn  \)W  ttertil 
,f    t50  every  tlii'fc  iiiMiitb  f"' 
ebruary    then   last  ;   mil  it ' 
il  that  the  itlaintilf  was  t.i 
le  value  of   the  fi'onts  taktu 
out  of  the  C'idO,  at  a  i;ur 
.lUteretited   iicrwuis  to  \k  d« 
,y  :   that  the  idaiutitf  lui.i  aln 
allow   ilefciulanta  tli'-  v,Ji- j 
ts  out  of   the  Haiil  ll'JtiOatiJ 
it  that  15  months  liiuU'LiiwU; 
February,  ami  the  ild'di.!,ii;!il( 
several  sums  of  t''0,  t" 
lonths,  amounting  to  &y.t 
—  Held,  on  ilciiiiirar,  lUvunl 
it  was  not  shewn  tliat  ;im'.i< 
•u  ourformoil,  ami  t'ii'ii;i"tc  itS 
hot  be  ealleil  uium  t(ilw-;iMl 
lUl   have  been  averroil  titlMl 
fronts   were   valued,  ur  !:jij 
appoiutcil  an  arbitrator  anial 
ants   to   do   the  saiiR'.    t  "I 
11  Q.  B.  'JM. 

was  to  he  "lo'ii-'  'i*^  ^"'^''  1 
inted  out  hy  the  lilaintitl. 
■ingouthia  contniet  it  sli-iK 
that  he  did  pohit  outsiirt'; 
mdanttogowithhmiiuriH 

^  refused,  not  inertly  tlutKi 
Elling  to  point  out.    *.^'«"'''' 
522. 
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i(,,|,|  that  tho  declaration  wan  not  bad  for  1 

rn'ii'x  i>  iirniiiiHe   hy  testator  to  jierfonn  cit- 
work,  ami  afterwards   by    diilctidmitH,    as 
**  '  itiir*    til  linisli   the  same,   testator   liaving 
'*  '  kfiire  tile  time    for  comiijetioii   expired. 

eh 
II  the  work  on  an  uxtetisioii 
,  umlaiitH'  railway.  Hy  tlie  17th  chinse  of 
liril  ili'fi'iiilants  covenanted  to  iinivide  all 
nils  i'i'i|iiiii'il  for  the  exteMsion  and  works 
„  till  tlurewitli.  and  further,  when  rei|uired 
!|,iiiitill',  to  siiiiply  him  with  engineH,  Ac,  for 
i,j,r|i„rte  III  liallasting,  &c.     Hy  the  I'.tth  clause 


'J:lw'rAWM.';/r/«/.,  2a('."l' 

|i^.cliir»tiiia  on  a  deed,  net  out  in  it,  by  whi 

pl;,llltilf   "W  tl 


W 


illasting,  &c 

i.iVi„laiitn  agreed  to  nay  the  iihiintiff  for  the 

Lrk  ami  iiiivterials   the   seheduled    prices   by 

■iiitlily  payiiieiits  in  curtain  iirojiortions  speci- 

ui'il  within  a  time  named  after  tho  giving 

J  artiticiitu  hy  dofondants'  engineer.     Clause 

iriiviilcil  that  the   plaintiff  would   accept, 

mil!  the  tirnt  live  months,  defendants'  notes  at 

te  niiiiiths  in  payment,  defemluntH  agreeing 

jiUe  lit  the  (infer  of  tho  plaintitl',   till  the 

itfs  weru  piiiil  hy  them,  defendants'  Ixinds  to 

value  iif  said  notes,  such  Ixinds  being  esti- 

j.l  at  S.')  per  cent,  of  their  face  value,  and 

r  the  tii'Ht  live  months  defendants  agreed  to 

,y  laili.    I'laiiHC  '2'2  declared  time  to  l)e  of  the 

uce  iif  the  eoiitraet.    The  declaration  averred 

it  "the  plaintiff  did  all  things  necessary  on 

[iirt  to  entitle  him  to  have  the  said  contract 

'turiiiud  by  ilefundants,  and   tho  time  for  so 

iiit!  has  elapsed."    The  breaches  assigned  were, 

ittlieplaiiitill'iluly  performed  work  in  aecord- 

V  with  the  enntract  to  the  amount  of  .f  •_'04,000, 

u'a'iveil  ?(|54,0(K),  hut  that  defendants  had 

paid  the    balance  :    that    the   plaintitl'  did 

I'  i|iiaiitities  of  rock  excavation  and   extra 

•k,  and  was  untitled   to   $r)0,000  therefor, 

ich  defeiiilaiits  had  not  paid  ;  and  that  de- 

ants  did  not  provide  iron  r.ails,  &c.  ; — Held, 

the  jjeneral   allegation    would    only  cover 

to  he  done  by  the  plaintitl,  and  therefore 

itieiitly  averred  tho  recpiest   by  tho  plain- 

l)  provide  the  engines,  itc. ,  but  not  that  the 

Urcr  had  granted  the  certificates  ;  but  that 

lil'eet  was  envered  by  defendants  pleading 

Sbiiiilii  v.  Midland  Ii.  W.  Co.  of  ('auaila, 

Q,  B.  604; 

(b)  Pleas. 

lit  for  work  and  labour.     Tho  defendants 

deil,  as  to  part  of  the  sum  demanded,  that 

jmurk  was  dune  and  materials  provided  under 

tiin  contract  between  the  plaintiHs  and  de- 
bts, by  which  it  was  agreed  th.at  in  case  all 
I W'lk  should  not  be  done  on  the  day  ap- 
■ti  I  in  the  agreement  therefor,  to  wit,  on  the 

III  Ki'hrnary,  1851,  the  plaintiffs  would  per- 
Itthe  defendants  to  deduct  and  retain  the  sum 

i  l*r  week  f mm  the  money  agreed  upon  to 

|piiil  for  every  week  iKjyoud  the  time  allowed  ; 

■|  the  plaintiffs  did  not  complete  the  work 

thirty  weeks  had  elapsed    beyond    the 

I  apiwinted,  wherefore  the  defendants  be- 
hl  entitled  to  deduct  a  sum  exceeding  that  in 
'TitriHluctory  part  of  the  plea  mentioned  :— 

,  im  demurrer,  plea  bad,  for  the  different 
i  given  by  the  court.      Worl/iimjtoH  et  al. 

'mkiiJulCouHdl of  Haldimaml,  lOQ.  B.  217. 

1  assumpsit  for  work  and  labour,  it  is  sutli- 

i  to  plead  that  after  the  accruing  of  the 


cau*o«  of  action  in  tho  iloclaratinn  mentioned, 
and  iM'fiire  the  conmii'iiceinent  of  the  suit,  tho 
liliiintilt's  and  defindaiits  ai'iiiiinti'd  together  o( 
and  eoiii'erning  tin'  causes  nf  artimi  in  the  ducla- 
ration  nientioiii'd,  and  of  and  eiiin'crning  certain 
other  deiiiaiiils  of  the  defi'iidaiit  against  tho 
plaintill's  ;  and  upon  that  ai'coiinting  a  sum  of 
f.V),  and  no  iimri",  w:is  fiiiiiid  to  be  due  from 
defeiiijant  to  itlaintitl's,  wliieli  he,  the  drfcndant, 
tlu^ii  promised  to  pay  to  the  plaintiHN,  and  whicli 
he  hath  always  lieen  willing  to  pay.  Midi'ilti' 
Hal.  V.  Cnr/H-ntn;  II  Q.  H.  132. 

Declaration  on  a  building  contract.  Hroaeli, 
that  neither  the  work  done  nor  the  materials 
were  to  the  satisfaction  of  the  architect  named 
in  the  agreement.  I'lea,  that  plaintiff  himself 
superintended,  Ac.  ;  and  that  ci'iiniii  of  tho 
work  and  materials  provided  by  defendants, 
under  tho  superintendence  of  plaintiff,  were  sub- 
seipiently  disapproved  of  by  the  architect :  — 
Held,  bad,  as  professiiii;  to  answer  the  whole 
breach,  but  pleading  only  to  a  part  not  specified 
or  defined.  Melrillrv.  Cariieiili-n-t  nl.,  40.1*.  1.5!(. 

Assumpsit  on  a  contract  to  make  and  furnish 
a  steam  engine  and  boiler,  and  that  the  said 
boiler  should  be  made  of  good  and  sufficient  mate 
rials,  and  should  bo  reasonably  fit  and  proper  for 
the  said  engine,  and  the  reasonable  and  proper 
working  and  use  thereof.  Breach,  that  the 
boiler  furnished  was  not  so  made,  and  was  not 
reasonably  lit  and  proper.  IMea,  that  tho  said 
Imilcr  was  made  of  good  and  sulhcient  materials: 
— Held,  plea  bad,  as  not  answering  the  whole 
breach.     AM  v.  Lnmiird,  12  {}.  B.  192. 

The  plaintiffs  declared  on  a  building  contract 
under  seal,  by  which  they  covenanted  to  do  cer- 
tain work  for  defendants,  to  be  paid  for  as  tho 
work  should  progress  upon  the  written  certiff- 
cates  of  tho  overseer  in  charge  ;  and  they  aver- 
red that  defendants  covenanted  by  it  that  tho 
overseer  slumM  give  such  certificates  when  tho 
plaintiffs  were  entitled  thereto,  alleging  a  breach 
of  this  covenant  by  defendants.  Defendants 
pleaded  that  the  agreement  was  as  follows,  set- 
ting it  out  verbatim,  and  making  no  further 
averment;  to  which  the  plaintiff's  aeinurred  : — 
Hold,  that  defendants  ha»l  taken  the  riuht  course 
in  so  pleading  :  that  the  plaintiffs  by  demurring 
had  admitted  tho  contract  declared  on  to  bo  fia 
alleged  in  the  plea  ;  and  that  the  ipiestion, 
whether  it  sustained  the  declaration,  was  thus 
properly  raised.  Ki'iiijiMvi'  et  el.  v.  Tht-  Hank  of 
Montreal,  .32  Q.  B.  87. 

As  an  answer  to  tho  declaration  for  breach  of 
contract  set  out  in  this  case,  in  not  building  a 
marine  engine  and  Imiler  for  plaintiffs'  testator, 
defendants  pleaded  (3rilly)  tliat  testator,  ami 
defendants  as  executors,  since  his  death,  made 
all  the  variations  from  the  plans  and  contracts 
in  the  declaration  mentioned  by  the  leave  and 
license  of  plaintiff  and  his  agent:— Held,  bad, 
among  other  re.osons,  because  leave  and  license 
cannot  be  pleaded  to  a  breach  of  contract. 
Leonard  v.  Northeij  et  al.,  22  C.  P.  II. 

Fifth  plea,  that  as  to  so  much  of  the  declara- 
tion referring  to  alleged  imperfections  of  mate- 
nal  and  workmanship,  after  the  occurrence 
thereof,  and  before  suit,  said  boiler  and  engine 
were  taken  by  plaintiff  from  defendants,  as  exe- 
cutors, whereby,  and  by  force  of  tho  contract 
set  out  in  the  declaration,  defendants  ceased  to 
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bo  liable  to  damages  in  respect  of  the  causes  of 
action  to  which  the  plea  was  pleaded  : — Held, 
good.     Jb. 

The  7th  plea  stated  that  after  testator's  con- 
tract and  promise,  it  was  agreed  between  him  and 
plaintiff  in  his  life  tinie  tlmt  he  should  not  per- 
form them,  but  instead,  testator  should  deliver 
to  the  plaintiff,  who  was  to  accept,  a  different 
boiler  and  engine,  larger  and  more  valuable, 
re(iuiring  longer  time  for  construction,  and  after- 
wivrds,  before  action,  testator  in  his  lifetime,  and 
defendants,  as  executors,  did  make  and  deliver 
to  i>Iaintiff,  who  accepted  same  upon  such  terms, 
anil  paid  the  price  thereof  : — Held,  batl.     Jb. 

Action  for  work  and  labour  in  cutting  and 
sawing  timber  for  defendants.  Kquitable  plea, 
false  repiesentation  by  plaintiff  as  to  his  title  to 
the  lanu  on  which  the  timber  was  cut,  whereby 
defendant  was  induced  to  purchase  said  land,  and 
suffered  loss,  exceeding  plamtiffs'claim,  &c.  Lapp 
V.  Firstbrook  et  al.,  24  C.  P.  239.  See  Georgian 
Bay  Lumber  Co.  v.  Thompson  et  al.,  35  Q.  B.  ()4. 

See  Wright  et  al.  v.  Corporation  of  Qrey,  12 
C.P.  479,  p.  4174;  Fisher  v.  Berru,  1  C.  V.  23, 
p.  4163. 


4.  Evidence. 

Under  a  bill  of  particulars  for  work  and  labour, 
the  plaintiff  may  give  in  evidence  an  acknow- 
ledgment of  a  specific  balance  due  therefor. 
Drummond  v.  Bradley,  Dra.  243. 

In  assumpsit  for  work  and  lalwur,  when  there 
is  a  written  agreement  fixing  the  price,  such 
agreement  must  be  produced  on  the  trial  of  the 
cause,  unless  it  has  been  rescinded.  Walteti  v. 
AJapen,  5  O.  S.  9ti. 

The  plaintiff  entered  into  an  agreement  (not 
sealed  by  defendants)  for  the  perfonnance  of  cer- 
tain work  at  8i>ecitied  prices,  with  a  condition 
that  the  defendants  should  have  the  right  of 
stopping  the  work  at  any  time,  paying  plaintiff 
for  tne  damage  thereby  occasioned.  Detentions 
were  made,  which  the  company's  engineer  swore 
were  alloweil  for  in  the  estimates  and  certificates. 
The  plaintiff  sued  specially  on  this  agreement, 
and  on  the  common  counts.  At  the  trial,  <le- 
fendants'  counsel  contended  (successfully)  that 
the  plaintiff  could  not  recover  under  the  special 
contract.  Each  item  was  left  specificiilly  to 
the  ;urv,  who  found  for  the  plaintiff  for  the 
demurrage,  irrespective  of  other  claims.  On  a 
motion  for  a  new  trial  on  the  law,  evidence, 
and  misdirection  :— Held,  that  the  defendants 
having  denied  the  contract  upon  which  the 
plaintiff's  first  count  wixs  based,  could  not  in- 
voke its  aid  to  defeat  the  plaintiff's  claim  upon 
the  common  counts,  or  for  the  recovery  of  dam- 
ages. A  new  trial  was,  however,  granted  on 
payment  of  costs,  on  the  ground  of  excessive 
damages.  Stock  v.  Orcat  Western  li.  Co.,  7  C. 
P.   52(5.     See,  also,  .V.  C,   9  C.  P.    134. 


See  Logan  v.  Strannhnn  el  al.,  12  Q.  B.  15,  p. 
4159;  Hubbard  V.  Walker  el  al.,  13  Q.  B.  205, 
p.  4180. 

V'll.  Mi.siELLANEor.s  Cases. 

In  assumpsit,  where  there  was  conflicting 
evidence  a8  to  certain  work  done,  absence  of 


evidence  as  to  other  portions  of  the  nlajj,  i 
claim,  and  failure  of  proof  as  to  largu  imam , 
of  the  work  claimed  for,  and  a  verdict  f'lf  i 
sum,  nearly  the  whole  an>;,iint  ihuiiiL.,1  "  *' 
trial  was  grante<l  on  pay:iient  of  ciwU  I'll-ll 
GzowHkietai,  6  C.  P.  89.  '        ' 

The  particulars  in  an  action  on  the  cfimni 
counts  were  headed,  "  Detailed  stattnifiit 
extra  work  performed  by  P.  li.  {phiintifli 
sections  3  and  4,  Bruce  gravul  rnuls  ,„ 
contract  of  1866":— Held,  tlmt  tliis 'I'li'i  , 
necessarily  restrict  the  plaintKF  to  Mork  ,i, 
under  the  sealed  contract  of  that  year  eiit  i 
into  Ijetween  the  parties,  but  tliat  he  iiiii/ht>ii 
that  any  work  mentioned  in  the  )iartiiulars « 
done  outside  of  such  contract,  ami  mniir 
wholly  separate  and  indcpcncknt  (me.  h^. 
also,  that  under  the  declaratidii  tlie  tilai,!! 
clearly  could  not  recover  for  damages  of » 
kind.  Rom  v.  The  Corporation  nf  «,„« 
C.P.  41.  •'         ' 


WOUNDINCJ. 

See  Ckiminal  Law. 


WRITS. 

I.  In  Evidence,  4189.  ' 

II.  Amendment  of  Writs  and  RnrRss- 
See  Amrndment  at  Law. 

III.  Indor-sement  ok  Bailahle  Wbik-A 

Bail. 

IV.  Of  Attachment -A'p  Anscoxiiiu  Dej 

OR    —   AtTACHMKNT    of    TIIFPavJ 

V.  Of  Arreut  for  ALMo>Y-iVf  Hi-eui 
and  Wife. 

VI.  Ok  Capias— ^ce  Arrest. 

VII.  Of  Enquire— <Se«  Trial. 

Vlll.  Of  Execution. 

1.  Generally — See  ExE(LTi(iN-s;HtH!!,| 

2.  Return  oJ'--See  Sheriff. 

3.  Crown.  Executionx. 

(a)  Generally — See  Citow.v, 

(b)  Extent— See  Extent. 

(c)  Sci.    Fa. — See  SciKK  I'ai|i< 

and  ReVIVI/K. 

4.  Ca.  Sa.See  Capia.s  au  S.vn,*!! 

DUM. 

5.  In    Divinion    Courtit  —  .SVe  Lira 

Courts. 

6.  Elegit— See  Elegit. 

7.  Fi.  Fa.  {Goodi)  -Sec  KxEcrTi*. 

8.  Fi.  Fa.  [Lands)— See  ExEcirinv. 

9.  Hal).  Fac   Ponn.—See  \\.}BtMSJ 

10.  Se(pieMration—See  SKgCE^rtiTiiiy  | 

11.  Ven.   Ex.— See  Vknoitiom  Eire 

IX.  Of  Quo  Warranto— .sVr  McmumiI'^ 
poRATioNrt— Quo  Wahhanw. 

X.  Of  Revivor— See  Scihk  l"M'i4.si»^ 
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XI.  Of  Scire  Facias- 
Revivor. 

Of  Summons- -See  Practice  at  Law- 

EjE(TMENT. 

Of  Vesirb  Facias— &e  Jury- 
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Ijiv.  Other  Writs 
Titles. 


See 


Several 


I.  In  Evidence. 

In  trespass  for  taking  goods  :— Held,  that  a 
Btice  to  produce  a  writ  of  execution  was  not 
ijwnseil  with  by  the  writ  being  pleaded  in 
istiticatimi,  the  general  issue  being  also  on  the 
conl.     ilcCrie  v.  (Mmrne  ct  al.,  G  O.  S.  500. 

.^n  alias  test.  ca.  sa.  is  still  a  ca.  sa. ;  and  there- 
ire,  where  defendant  justified  under  the  alias, 
ml  the  plaintiff  replied  that  the  said  writ  had 
ten  set  aside,  and  then  proved  a  rule  of  court 
Sschargiiig  the  arrest  under  a  ca.  sa.  ; — Held, 
D  variance.    Rohcrtgon  v.  Meyers,  7  Q.  B.  423. 


It  is  not  necessary  that'''  a  writ  of  ti.  fa.,  which 
has  not  been  returned,  should  be  enrolled  before 
it  can  1)0  give  ii  in  evidence  ;  but  the  writ  itself 
may,  if  prodr  ced,  be  given  in  evidence  ;  and  if 
lost  and  uner  rolled,  secondary  evidence  may  be 
given  of  it.     Sonlea  v.  Dohovan,  15  C.  P.  121. 


WRITINGS. 
I.  Evidence  of — See  Evidence. 


YEAR. 

I.  How  Computed— See  Time  (Computation 
of). 


YORK  (COUNTY  OP). 
See  Toronto  (Citv  or*). 
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dment  of  Writs  and  Ketikn^ 
Amkndment  at  Law. 

tSEMENT  OF    BaILABI-K   Wr1T>- 

IL. 

tTTACHMENT-See  AltScnMMM,  llD 

—  Attachment  ok  tiieFep-vs 

RREST  FOR   ALMOSV— 6Vf  Hi;! 

D  Wife. 

i^PiAs— See  Arrest. 
jQUiRV — See  Trial. 

^ECUTION. 

^lemllu—See  ExEfUTi()N-!<ntkin.| 

hmi  of— See  SllEKiKF. 

iioii  Executiotiif. 
\)  QemralUj-See  f'uiAvx. 
I)  Ejienl—See  Extent. 
V  ^Yi.    Fa.  —  See  SciKE  Vm 

AND  ReVIVuK. 

Sa.-See  Caimas  ad  SAiMi^i 

)UM. 

Divmon    CourU  -  iVe  m 

JOURTS. 

L;i<-See  Elegit. 

li'rt.  («oo<M-.SVeExEcniov. 

1  Fa.  (lAin,U)-See  KxKcirioy 
lah.  Fac  Po>,s.-See  V.mim. 
UeMration-See  i^mf^-^^-^f^ 
In.   Ex.-See  Vhnditiom  UK* 

luoWARRANTO-.;^'Ml-^;ff^ 
,RATIONa-Ql'0^^Alt'<AM"       i 

UvivoR-SeeS'-'iH'^l'*^''**'"' 

llVOR. 
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ADDP]NDA. 


LiNTVlNlN'l    I'l"'  ^'ASES  REPORTED   FROM   THE  ISSUE  OF    EACH    NUMBER    OF 
Tin;  WORK  TO  THE  END  OF  THE  FOLLOWING  VOLUMES  :— 


44  Qlekn's  Bench. 
80  Common  Pleas. 
2(J  Chanckry. 


4  Appeal  Reports. 
7  Practic'K  Reports. 
lo  Law  Journal,  N.  S. 


2  SuPRKME  Court  Reports. 

ll'i'/i  KihlitiiiiKil  aoss  references,  and  referenceH  to  Cdxi's  in  the  Current  Vohnnes 

(^f  the  Reports, 


■¥: 


abandonment. 

r.rWilsiiii,  ,1.     TUf  fviileiicd  as  to  whether 

iliiutiir,  ill  1S54,  alKimldiifd  tliu  hind  anil  all 

ii  t'l  it,  nriiuh  ir  ini;  tiio  life  of  her  parents, 

I-  ii.it  ^lllli^■iuIl*   t'>  V.  I.  rant   the  inferenee    of 

l(iii.l"iiim.iit.     I'^     ii     lison,  ('.   .J.,  such  con- 

i-wiiiiii'lit  fairly  bo  drawn  from  it.     Vemorent 

jm,\'i-2Q.n.  3(i. 


abathment. 

I,  iiv  I.K(;a<  V.     >'m  Will. 


1. 


ATTA(  IISIKNT. 

W/nn  (iraitldt. 


ABSCONDING  debtor. 

I.  Anil  MM  EST. 

I.  Il7ir«  <imiil('il,  4104. 
•J.  Ajitlorilfor,  4194. 
:!.  .Vu'W-vo/,  4194. 

in.  i'moUITY  AS  BETWEEN  AtTACHINO  ChEDI- 
TilKS  AND  OTIIER.S,  4195. 

srmsc,  Aside  Attachment,  4195. 

l';;"rF.EI)IXUH    A(»AtSST     DEBTOR     OF     Ab- 

siosDiNo  Debtor,  4195. 

y.  CONTINTATION-     OF       PR0CEEDINO.S      COM- 
MENCED BEFORE  C.  L.  P.   Act,  1856, 

419,-. 

Service  of  Bill  on.— 5ce  Practice  in 

Kl^CITY. 

In  Divisio.n  Courts— .See  Division  Courts. 

263 


-An  attachment  will  not  lie  ^'ranted  against 
an  alisoiindiiij;  delitor  for  mdiiiiiidated  damages. 
CInd'  V.  Ashjul,!,  E.  T.  7  AVill.  IV. 


2.   Affiilai'it fur. 

The  affidavits  for  a  writ  of  attaehmoiit  against 
an  aliseoiiding  debtor  should  be  entitled  in  the 
Court ;  and  Senible,  they  muMt  state  tliat  defen- 
tlant  is  a  resident  of  the  I'mvinee,  and  |ios.sessed 
of  real  or  jiersimal  jirojierty  therein.  Hart  v. 
ItiUtiin,   L>:}  ('.  V.  (ii;i. 

Quiere,  whether  the  fact  of  defendant  stating 
in  ail  allidavit  used  on  an  applieation  to  set  aside 
the  writ,  that  he  was  a  resident  antl  possessed 
of  property,  eured  the  defeet.  The  eourt  re- 
fused to  interfere  with  au  order  setting  aside  the 
writ  for  want  of  such  atatenients  in  th.e  ;i.tlidavit8. 
Ih. 


X   Service  of. 

Writ  of  attnehnieut  direeted  to  be  served  on 
tiie  nearest  friends  of  the  abseonding  debtor,  and 
a  copy  put  up  in  the  oHice  of  the  deputy  clerk  of 
the  crown  of  the  county  where  he  resided.  Bax- 
ter ft  ill.  V.  Dennie,  3  L.  J.  C9.—  C.  L.  Chamb. — 
Richards. 

Upon  affidavits  that  endeavours  have  been 
made  in  vain  to  effect  personal  service  of  attach- 
ment, that  after  diligent  enquiry  no  information 
can  be  obtained  as  to  the  place  defendant  has 
fled  to,  and  that  special  bail  had  not  been  put  in 
for  him,  the  plaintitit)  will  be  allowed  to  proceed 
as  if  defendant  had  appeared,  and  to  serve  papers 
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by  luaving  them  at  (Icfendaiit's  last  kno'vn  resi- 
dence in  this  piovinue.  Chirk-  v.  Mrlntoxh,  2  L. 
J.  231.    -(".  L  Chanil).  — Hums. 


II.    i'jUOKITV     AS    HKTWEKN    ATT.\CIII.N(1    CkEDI- 
TOliS  AND  OTUKKS. 

On  the  2iicl  of  Mareh,  1870,  N.  c()nnnenee<l  an 
action  by  writ  of  summons  against  tlie  ilefen- 
ilant,  who  had  .ahsconded  from  tlie  province, 
having  [trcviously  mortgageil  all  his  real  estate, 
and,  after  attemiitirig  to  cH'eet  ])ersonal  service, 
served  his  wife.  On' the  20tli  of  April,  an  order 
was  obtained  for  leave  to  proceed  as  if  personal 
service  had  been  eifected,  and  on  the  8th  of 
May,  fi.  fa.  lands  and  goods  were  placed  in  the 
sherill's  hands.  On  the  8th  of  April,  L.  and  D. 
each  issne<l  writs  i.:  attachment  against  defen- 
dant, and  on  the  30th  of  November  following, 
placed  a  fi.  fa.  lands  in  the  sheriff's  hands.  ()n 
the  7th  of  May,  1877,  the  mortgagees  sold  under 
their  power  of  sale,  an<l  realized  more  than 
euougii  to  pay  the  mortgage  : — Held,  that  N'.s 
writ  of  summons  was  "serveil  "  within  sec.  20  of 
the  Absconding  Delitors'  Act,  before  suing  (mt 
the  writ  of  attachment,  and  that,  hi.ving  writs 
of  fi.  fa.  in  the  sheriff's  hands  first,  he  was  en- 
titled to  be  paid  in  full  out  of  the  surplus. 
Niriil  V.  Eirht,  onil  tiro  utiicr  cilse.f  7  P.  K.  331. — 
O.  L.  Chamb.— l)a".>on,  C.  C.  ,e  P. 


III.    SeTTIXH  ASIDK  ArrACIIMENTS. 

The  (piestion  as  to  the  intent  with  which  a 
person,  wlioae  pmiierty  has  been  seized  under  a 
writ  of  attachment,  left  the  province,  can  be 
tried  on  ;.liidavit,  on  an  application  to  .set  aside 
the  atti'chment.  JarlcMiii  v.  /{mitlall,  (5  P.  K. 
165.— ('    L.  Chamb.— A.  Wilson. 

Where  property  had  been  sold  under  the  at- 
tachmeit,  the  i;ourt,  on  setting  it  asiile,  ordered 
the  slier'ff  to  )  ay  over  to  defendant  the  moneys 
realized,  and  '.hat  no  action  should  be  brought 
for  any  tuing  done  under  the  attachment.  Hurl 
V.  Eiitlan,  23  C.  P.  (513. 


ACCKPTANCK  OF  AGUKHMknt 

Agreement  between  Kailway  Cii's.  ti,  ,|  • 
receipts. — Conlirmation  by  statute,  Ijiit  n,, 
take  etrect  until  accepted  by  the  f^liiinlinlil' 
Recital  of  acceptance  in  privati^  statatu    1 
of  acceptance.     See    ViuiXiitli  r  v.  /f(//„/,^ 
Lnkf  Huron  li.   K".  Co.,  27  V.  li.  "iSI, ,,  p>\ 

Of  work  done  under  contract. -.sVi  "\v 
AND  Lajiouh." 


ACL'IDHNT. 
I.  LiAUi i.rrv  of  Cakriek.s.  — ,sv,-  Stkket  !' i 

WAYS. 


T.*! 


IV.    PllOCEEDINGS  A(iAT>iST  DEBTOR  OF  Ab.SCOND- 

iN(i  Debtor. 

An  order  authorizing  a  sheriff  to  sue  for  debts 
due  to  an  absconding  debtor,  to  satisfy  an  attach- 
ing creditor's  execution,  under  sec.  53,  0.  L.  F. 
Act,  18.")(),  will  be  granted  ex  parte  upon  affi- 
davit shewing  clearly  the  plaintiff's  right  to 
make  the  apidication.  C/iiircr  v.  Fraser,  3  L.  J. 
107.— 0.  L.  Chamb.— Burns. 


v.  Continuation  of  Proceedino.s  Commenced 

BEFORE  THE  C     L.  P.  AcT,   18,56. 

See  Kiki^nJidl  H  al.  v.  Krhnmoii,  2  L.  J.  184  ; 
Kerr  ft  nl.  v.  WlUwi  I't  ciL,  3  L.  ,1.  13 ;  Ross  ft 
al.  V.  Cook;  3  L.  J.  48  ;  Buchanan  v.  Ferris,  lb. 
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AHSf:NT  d?:fendants. 

Service  of  Bill  on. 

In    ForerloMiri!   Siiitn. — See    Practice  in 
Eqi'itv. 


ACCORD  AND  SATlSFA(TIii\, 

I.    AlCEl'TANCE  OF  A:.yKK.MKNT,  4|<t(; 

II.  New  oh  .Sihstiti'tei)  A(ii!i:i;MKNr,  4i>i 

III.  Satisfaction   of  .Tcim;\!i:nts.  -.v.,  .!,[(. 

MENT. 

IV.  Mer(4ER.— .S'li  I.trmiKH, 
V.  Satisfaction    ok  .Mohtcace.  -SV,  ).[,,.. 

C.A(JE. 

VI.  Pleas  of,  in  Action-s  foh  SfMniridN,-., 
•Sedcction. 

I.    AcOEFTANCE  of  AliUKKMKNT. 

The  acceptance  of  a  conveyance  liy  wsv 
mortgage  for  a  simple  contract  ilel)t  »/  n  hy 
amount  than  that  secured  and  oivoimiitfli" 
paid  by  tiie  mortgage,  is  a  .satisfactimi  i.in 
simple  contract  debt  for  the  larger  aiiumi; 
Alien  V.  Ali:i(U"l<-r,  \]  C.  P.  ,-)4l. 

II.  New  or  f^!"B,sTrn-TEi>  AiiUK^MKN:, 

Declaration:  that  the  ])lamtiffs,  byilwil.  ilit4 
April  18th,  1874,  co\enaiited  .a  iieqi  tlifin 
in  running  order,  using  du(^  dilitreiict',  iliiiiiiji!^ 
season  of  1874;  to  saw,  cull,  draw,  ainl 
the  i)ine  lumber  recjuired  to  lie  t'lit  thiiki 
they  niicht  be  instructed,  and  to  ibvuv  tkicjji 
from  a  named  point,  tlie  ]ilaiiitiB'8  to  L'ivtSim 
days  notice  of  their  recpiiremeiit  t"  liiiviili-i 
delivered   at   said    point  ;    and    tlie  il' vnii 
covenanteil  that  if,  after  the  said  iidtiit.  tiiri 
h)g8  were  not  so  delivered,  lie  '.viiiiM  luvo 
costs  of  the  mill  hands  ke])t  idle  in  ('iiiiM.|i;rM 
but  such  cost  not  to  cummeuee  aiitil  tin  rtfiJ 
tiou  of  the  three  days  notiee.    Ami  tlii'  iiIjibU 
averred    that  defendant  failed   to  iklivir 
after  three  full  days  notice,  wliereliy  tlr 
were  kept  idle,  &c.     lAjurtli  pleii ;  tliat  'M 
the  alleged   br eaehes,    the  defeiidriiit  ^m  f 
plaintiffs  notice  that  he  diil  imt  rei|imv;imfi 
ther  logs  cut  or  .sawed  at  the  iiiili  ilimiu'll 
season  of  1874.    Fifth  (ilea,  (pneiiuitaliloinii 
setting  out,    in   substance,  a  panil  lyinaa 
under  which  the  ))lanititrs  eleeteil  ml  wmjll 
saw  certain  logs  known  as  the  H"^  I 
other  logs,  not  included  in  the  iirst  :i);ritiim 
fortheirown  benefitand  profit,  Imt  mi  tl)i'rf(ii^ 
agreement    and   condition  that  tla  ■ 
should  not  be  liable  for  the  ousts  ami '  '■.a-M 


CE  OF  A(iI!KKMKNT, 

woeii  Riiilway  ''"'«.  ti.  .hvi,], I 
nation  l>y  statute,  Ijut  ii„i  A 
.ucuiiteil  i)y  tlii^  ■■'liiirc.'liMl,l,.|N_j 
mce  in  priviitr  xtivtuti.  -I'rijofl 
<ee  VaiiXdllo-  v.  li>ij„i,.  ,^\ 
W.  Co.,  27^.  H.  r.81,p,;i..4i 

under  contract.    Sn-  "W'ifA 


ACCFDHNT. 

V  Carriers.  - .sv  ^  Stkf.kt  r,i:i.i 


AND  SATlsr.MTliiy. 

E  OF  AcPP.KMKNT,  41'.Hi, 

•iisTii'i'TEn  .Acitr.r.MKNT,  i\% 

lis     OK    .JrlxIMKNTS.   -.v..    .Ir[,. 
)N     OF     .Mo'.il'ii.MIE.    -NV'     MiSlJ 

IS  Acnovs  Koii  SF.m'crii.',    >i| 

)N. 

EPTANl'E  OK  .\iiKKF.MK\f. 

:ice  of  a  convcy:iiu'u  liywayi 
simple  contract  dcUt  nf  ;i  hrjJ 
lat  securcil  ami  ouvi'ii.iuti.llil 
iort>^agc,  is  a  sati-sfaotimi  "it'll 
t  ilcl)t  for  tlio  lirger  Mim^ 
t<r,  \\  (;.  l".  .">41. 

{  R-'llSTITfTFO  .\i;HK'MK\f. 


Kiftli  I'loa,  oiiiMnutalik'J'O 
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ACCOUNT. 

I,   nil.l.  FOK  AN  ACI'OUNT. 

I,  <;,i„-nili,i,  4M»7. 

■J.  Aii'iiii"!    Tniili'is.  —  Sft'    Tru.sts    and 
TkisI'Kes. 

II.  Ar((ir.':TS   HFSDKHEI)    AS   AuMISSIONS. — .SVe 
KvillKNlK. 

Illl    I'kKSI  MlTloNS   FRO.M    NoN-l'ltoDrcTlON   OF. 
—Sn  E\  lliE.M'E. 

[.   IJll.I.  FOR  AX  Ad'OrXT. 

I.  diiiiriiUij. 

A  ttst.itiir  ilirectud  his  son  to  work  his  farm 

lot  IIHI  ;icifs,  worth  t;.')()  or  iltK)  a  year,  and  pay 

Ijui' tliiiil  "1   the  produce   to   his  widow.     The 

jriildtt  anil  win,  and  an  inlirni  daughter,   lived 

iDtitliL'!' "11  the  place  until  tiie  death  of  tlie  son, 

T  nvoiviiiy  their  support  frcin  the  farm,  the 

►idow  for  (lart  of  the  time   doing  work  e(|uiva- 

ieiit  tn  tilt'  support  slie  received,  but  making  no 

leiiiainl  f<ir  her  (nie-tliird  of  the  produce,  and 

ihiiv  lieing  no  agreement  between  them  on  the 

lijttt.    A  hill  by  the  widow  against  her  son's 

lejirtsi'iitativus  for  an  account  of  her  share  of  the 

u<luce,  was  dismissed  with  costs.     Giliiiure  v. 

(/»i'))i,  14Chy.  57. 

:  The  Ciiiiit  of  I'iiaiicery  will  grant  a  de:  ree  for 
I  aicount  of  t'  'J  dealings  of  an  incorporated 
mliui-  oiimpany.  at  the  instance  of  a  shareholder 
;-r(;iii,  liUhoiigii  there  is  no  allegation  that  the 
mittiiy  is  insolvent.      P/iitlijhf  v.     T/ia  Jf'.i/iil 

MimM  llvhl  Cii.,  e")  ( ">v.  358. 

|^Vlleru  one  of  several  tenants  in  common,  of  a 
istirlicil,  w:us  in  sole  poss"ssi()n  of  the  ])roperty, 
t  hail  .sold  [lortioiis  of  tiie  plaster,  an  account 
j  bis  receipts  therefrom  w^u  ordered  in  favour 
'his co-tenants.  Uurti'V-  Jokmuii,'2'2Vhy.  5G1. 

[Tht  tjiU alleged  that  tenants  pur  autre  vie  liad 

)l<|  auil  coiiveyeil  to  a  railway  company  land  for 

|eir  nadway.  After  the  cesser  of  the  life  estate 

jiarties  entitled   in   remainder   tiled  a    bill 

Mstthe  vendors  and  the  company,  seek'ng 

tiivery  is  to  what  estate  or  interest  the  veu- 

hail  conveyed,  stating  tliat  the  company 

btil  they  had  paid  the  vendors  the  full  price  of 

jfte  ii.  liuid,  and  that  tiiey  (the  vemlors)  were 

pie  to  aecoimt  for  tlie  price  so  paid,  and  pray- 

jfor  an  aceouiit  and  payment  to  the  plaintili's 

la  pMiier  share  or  proportion  thereof  :— Held, 

Idemurrerby  the  vendors,  that  no  suHicient 


ground  of  e(|iiity  wn  alleged  against  them  ;  tho 
plaintitts,  however,  to  be  at  lil)erty  to  amend 
their  liill  as  they  sliould  be  advised.  Onutmi  v. 
Th'  (Iniwl  Tiiiiik  /{ni/ini,/  Co.,  '2i\  Chy.  93.  ' 


ACTION  AND  SUIT. 
I.   Form  (»k. 

(a)  (li'mnilbj,  41!)8. 

(Ij)  lihilit  to   Miiiii/diii  liffori'  innite   qf 

/'ittfid  for    Land  -See    Crown 

Lands. 

II.    Bv    AND   .\(JAIN.ST    WllOM  MAINTAINABLE, 

41<»8. 

III.  For  what  Maintainaiii.e. 

1.  Siiyii'iiiiun  It/' Adioii  in  Ca^i'n  of  Fiiony, 
4  lit!). 

•_'.   ///  Aroi'/nii'i-  of  Cliriiiti/,  4199. 

X   (/thrr  C'(i.s,'.i,  419'./. 

4.  Former  Jfcroreri/  —Sec  Juuo.ment. 

IV.  Notice  of  Action. 

1.  Form  and  ReijntMiten  of. 

(a)  Xante  and  lie.fidence  of  Plaintiff', 

420I. 
(!))  Slatiinent  of  Time  and  Place,  4201. 

2.  To  Jnstire^  of  the  Peace,  4201. 

.S.    To  Din.  on  Court  Clerk-t  and  BailitTti, 

4202. 
4.    To  Other  Per.son",  4202. 
V.  Parties. 

1.  Plaintifi,  420:i. 

2.  Defendants,  4204. 

VI.  Miscellaneous  Casks,  4205. 

1.    Form  ok. 
1,   Caie  anil  'I'risjtaHs. 

(a)  (liiieralhj. 

Where  some  of  the  rent  distrained  for  was 
not  due  . —  Held,  that  case  and  not  trespass  was 
tlie  proper  remeily.      Kendrick  v.  Lie,  Ii  ().  S.  27. 

Trespass  cannot  l)e  maintained  against  a  eus- 
tomdiouse  officer  for  seizing  goods  as  furfeited 
upon  groi.nds  which,  ii  tliey  existed,  would  jus- 
tify such  ei/.ure.  If  he  was  misled  by  false 
information,  or  acteil  maliciously,  case  is  tlie 
proper  remedy  ;  but  no  a(^tion  will  lie  while  the 
legality  of  the  seizure  is  still  uudi'terniined. 
mil-  v.  Cai/ley,  1 1  Q.  H.  285. 

Case  18  the  proper  remedy  for  the  disturbance 
f.f  the  right  to  occupy  a  pew.  Uidoiil  v.  Harrin, 
17  C.  F.  88;  Jir,.ii.ik'itl  v.  flarri.s.  1  ]•:.  k  A.  :{22. 

Quiere,  as  to  an  action  on  the;  case  lying  wiiea 
the  cause  of  action  arises  from  matter  of  con- 
tract.    Eilieall  el  III.  v.  tiainell,  l(i  C.  1'.  93. 


II.  By  and  Aoainst  Wiio.m  Maintainable. 

The  Keceivcr-Ceneral  of  this  province  is   not 
liable  to  nitions  at  tlie  suit  of  imlividuals,  for 
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numey  placed  in  his  Imiuls  l)y  the  executive   to  |      An  action  on  the  ease  in  tiic  nature  nf 
1)0   (liHtriimted  ivmoii^  them.     HitHcr  v.    Dunn,    spinicy  tloes  not  lie  against  a  ihinuii  »iiii|,i.m,"'" 
Tay.  41.").  I  another  in  the  imrchaHu  of  goods  whith  |  Jii',* 

The  l-ailitrof  a  Division  Court  nwiy  sue  the  j ''•=,^." '^""t';';^'«'l ''":  ''y/'''^ ';'"e>  ;  a,„l  ,',„,; 
Bureti.'s  tor  the  olerk,  u,.on  the  hond  given  un.ler  '  "''■*"";  "."  »''«  ^""^  "',*•'«  "'^ture  „l  ,•.  ,,„„,,4 
13  &  14  Viet.   e.  .IX  for   fees  on  the  service  of  .  * '«   'I'^clarat.on  must  express  y  aver  ,naC^ 

Bnmmonses.   exeontions  an.l  warrants,   reeeive.l  |  { '«  V'"'*  "'   'l^^'"'"!'"'*-     ^>"'v.s  v.  .1/; .J 

liy  liim  for  the  l)ailill'  and  not  jiaid  over.     In  tiie  , 

d'eeiaration  in  such  a  ca.se,  it  is  not  necessaiy  to  ;  A  person  throwing  noxious  matter  iiit(]  |,i 
specify  the  names  of  tiie  parties  from  wiioni,  or  Ontario,  or  any  other  uavigalile  water,  is  |iji|! 
the  suits  in  which  tlie  moneys  claimed  were  ,  hoth  to  an  indictment  and  ti>  a  iinva'te  a,t 
received.  Whether  the  money  Veceiveil  was  pay-  at  the  suit  of  any  inilivi(hial  iti.stiii,t|y  "''J 
able  before  action  lironght,  or  whether  the  clerk  ',  peculiarly  injured  thercl)y.  ir»/.,„„  y  ,*^. 
was  justilicd  in  withhohling  it  under  the  Act,  is  j  Tormiln  (Inn  l.iijlit  anil  Walcr  O,.,  4  (^ 'y  |'.'' 
a  .piestion  of  evi.leucc  as  t..  each  sun..  Cool  v.  ^^y  j,,^  Marmora  Koundry  Act  1  will  iv 
iswtlzn;  l!»y.  15.  I'.HI.  ,i,  the  stock  sul)scrd)cd  for  "  sliall  I,,  ,i„,;  j 


III.    Foi{  wiiAr  MAisrAiNAiii.K. 

1.  Sunpi'iisioii  I  if' A  (I  Ion  In  i'liyi'x  af  Filonij. 

Meld,  that  whcie  the  original  holder  of  a  policy 
had  i;een  indictei'  for  arson,  it  would  not  he  in 
the  interest  of  justice  to  postpone  a  suit  liy  the 
assignee  of  the  [)olicy  until  after  the  criminal 
tri.d.  Wlii/iliiir  v.  T/ii'  Siitiunitl  Ins.  Cu.  ; 
Wliililiiir  V.  riinnli-  Ins.  Ci,.,  IS  I,.  .1.  N.  S.  l!)<t. 
—(J.  L.  Chand).— Ualtoii,  ('.  ('.  .{.■  I'. 

The  person  upon  wiiom  a  rohlu'ry  has  been 
connuittcd,  is  even  Ix'fore  conviction  entitled  to 
he  considered  as  a  creditor  of  the  party  com- 
mitting tlic  rol  '.lery,  althougli  the  remedy  for  the 
recovery  of  tlie  amount  may  lie  susiiended  until 
after  conviction.     J'riil  v.   Kcnncih/,  21  C'hy.  8(i. 

To  an  action  on  jiromissory  notes  the  defence 
was  tli.it  tiny  were  given  to  procure  the  with- 
drawal ol  a  cliarv'c  of  felony  which  the  plaintill' 
hail  made  against  defcinlant  in  I'tah  territory 
in  the  I'nitcd  ."states.  I'cr  \Vilson,  .1.,  the  plain- 
till'  would   not   have    hei'ii  lioiind  first  to    tak 


payable  to  the  said   company'  in  the 
mcntioneil  in  the  act  ;   and  tiiat  in  ci,,. 


iiianiia 

I  1101. 
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payment  such  shares  shall  be  loiuiteij  aiu 
Held,   that  the  company    weic  imt  lentiii.U'.l 
the  remedy  by  forfeiture  ;  but  iiiiuiit  sue  a  si 
holder  for  cal!.i.      I)iai)er,   .).,   diss,    j// 
Fonnilri/  ('o.  v.  JHcksun,  !(  (^>.  ji.  ,")()i). 

Case  against  the  mayor  of  a  iMiiiiieii,al,„i,|,(|i 
nllegiug  that  the  council  in  session  lia,l  |-„„|t, 
and  determined  (not  iimler  se.ili  tu  ilinji!  ,^ 
tain  land  to  the  plaintill',  and  tliat  lie  wa.s'«ill 
and  o  He  red  to  accept,  etc.;  and  that  the  iutmi» 
while  in  session,  defendant  lnjii;,'  iiia\.ir^^ 
instruct  and  order  him  as  snrh  niaym,  n'nltL 
ami  in  the  name  of  the  couiuii,  to  iiiuk,  .utlei 
ccute  the  lease,  of  which  ne  liail  ii,,t,,, 
which  he  maliciously  refu-si'd  to  do,  thoiiL;litiitr( 
nnto  recjuested  ;  He!<i,  action  not  iiiaii.tairi 
FitSr  V.  Mnoi-r,  ;{  C.  I'.4,S4. 

A'leclaration  charging  det'emlant  with «:i:, 
anil  /rauduleiilly  m.ikiiig  away  and  mi  at;;,. 
goods  of  one  1''.,  against  wiiicii  j;ood.'sthe  iilJit; 
lipd    placed  an   execution   in    tlie   liainlsHi; 
slieriti',  so  that  the  sherill' could  not  liMuvtr'j 


ttiil 


lei'ii  hounii  nrsc  to   taKc 

,        .                                                      .            .1.1                1       .■                     ■  '"■^' ■■■,"•■    V......    V..V-   <,..vi  11.    >;ouiii    iioLllMi.Vtr'J 

crimnial  proceedings  tor   the  lelony  belore  suing  ,iiiuie,   or  levy,    &c.,   averring  kiinwleil'i  „i" 

here  on  the   notes,  the  suspension  ^of  the  eivd  facts  in   the   defendant,    is   good  t>ii  a«ri" 

' *' '   ""■  Younij  I't  III.  V.  Unclidndn,  (>{'.  I'.  I'ls. 


remedy  lieinj'  a  matter  of   purely   local  policy. 
Tojwnv  V.  Mill-tin,  ;W  l^*.  15.  411. 


i.    In  .1  roii/iini'i  of  Cu'cnlti/. 


Higlit  of  action  to  recover  money  nililK.lir] 
jilaintilt'  by  defendant,  and  tiic  cxpei'      ,1,1  <, 
juting  defendant.     See  I'll/if  v.  .;/     ,  |;;|j| 
N.  .S.  •_''_'4.--C.  L.  Chamb.  -Daltoii,  ('.t\.d\ 

.\i;tion  for  obstrncting  or  not  niaiiitiiiiiii: 
lie  highways -I'roof  of  injury  peculiar  tn] 
till".  .See  W'linl  v.  Tin  (li\;il  ll'../.,„  /;. 
Co.,  \'i  ().  \i.  .'il.')  ;  Sniiill  V.  (Iniiiil  if'(//«i /;  iJ 


Tn  a  suit  for  specific  performance  :  -Hidd,  th.at 
where  the  purchaser  dies,  the  right  of  no  incuri- 
braiucr  iiiteiveiiing,  the  vendor  ic  "Utitled  to  a 
charge  on  the  laiiil  la  the  hands  of  the  heirs  for 
a  period  beyond  the  six  years,  in  <n-der  to  prevent  , '"-  'Z:  Y;  ',';  •',':'•  ■^"'«".  v.  <./;o-"  /,««., 

circuity  ..f'action.     A!rry  v.    MinMi,  21  Chy.    \?\^-',9-  ^\  r?-\l  f'/i'''";-  ""  '"),;" 
r,,,  ^    I  «.    II  .  Co.,    8  C.  1'.   II,);   JJi-oii'ii  v.  ///.  / 

Since  the  passing  ot  the  A.  •!.  Act,.»()  \  let.  e.  1 
8,  (•.,   and  to  avoid  circuity  of  action,  the  court        Umler  Ki  Vict.  c.  !)!),  s.  5,  if  agreatersm 
will  al'ow  interest  ti>  a  defendant  for  more  than  1  awarded  .'or  land  taken   by  tlu  (iieat  \\m 


si.x  yciirs  in  a  suit  to  redeem.     J/owi'nii  v.  Brad- 
burn,  ::2Chy.  itfi. 


.3.  OthiT  Cu»i'». 

An  action  on  the  ease  was  Indd  to  he  main- 
tainable against  a  bailill"  of  a  Court  of  Requests 
for  falsely  swearing  to  the  service  of  a  summons, 
which  had  not  been  served,  whereby  judgment 
was  given  against  the  plaintiQ' ;  and  the  common 
law  remedy  is  not  tiilten  away   by    the  action 


H.  Co.  than  that  tenderetl  by  tliem,  "tlit 
pany  shall  pay  all  costs  ami  charges  atk^ 
such  arbitration  ;"  but  no  provision  is  niiiiij 
their  recovery.  The  court  refused  teiiiaisi 
order  on  the  company  for  payment  ulsiictiAil 
and,  Semble,  that  the  only  leiueily  is  ^i 
action  of  debt  on  the  sbitute.  hi  re  /'wir^ 
the  Great  H  eMent.  Ji.   W.  Co.,  :V1  q.  K  M. 

At  the  village  of  B^enclon,  on  a  iiavigaUeR 
of  the  same  name,  there  is  a  fall,  what )  if 
has  been  eonstructeil  for  the  [lassagoiiisawll 


given  against  the  bailiff  on  his  covenant  under  |  and  timber  fruui  the  lake  aliovc  into  the  ni 


the  Court  of  Reiiuests  Act     CUne  v.  McDonald, 
E.  T.  2  Vict. 


The  defendant,  who  had  charge  oi  a  ilroij 
saw-logs,    stretched    a   boom  across  tk  1 


B  case  i»  tin;  iiaturiMij  i^,„,  I 
o  nguinst  11  iiiiNiiii  !tuii|ilintin|,  j 
•chase  i)f  goiiUs  « liich  i,.i,l  tirjj  I 
)r  by  the  lattci  ;  ami  iim,^  ] 
in  the  nature  ot"  a  o,ni,|nf^'^ 
,nist  expi-cHsly  iivcr  maliw  ,i 
idaut.     Diirit  v.  .1/;),,,,,  ^  fj 


/ing  ndxiouM  uiiUtcr  into  litt] 
itlier  uavigiililt.'  " iitor,  i,  lijl,ij I 
tuient  and  U>  a  mivute  ;i,v,.,nl 
any  indivithnil  ilistimtly  M 
(I  therel)y.  lI'd'.M.H  v,  (',(,,  ./j 
i,<  «;(./   ir<('('C  O...  4  (j.  H.  U^  [ 

iraFountlry  Act,  I  Will.  lY.ci 
l)scnl)etl  fur  "mIhiU  liv  dti,  ,,, 
aaitl  conii)any"  in  tiif  \n.\;;- 
j  act  ;  antl  that  in  imso  i,;  i. , 
ares hIuvU  he  mrliikil iiiul >'■/■ 
c(ini\)any  wen'  imt  iiMtnans 
)rt'eiturc;  hut  uiiuht  sUf  ;isliiii.| 
;      draper,   .).,  liiss,    .l/.i 

the  mayor  of  a  in>uiiriiii\Knui,iJ 
c  council  in  sissimi  l\;iil  i\>.il\>r 
,   (not  nmlcr  sc:ill  tu  ilemi..,  . 
,'  plaintitV,  an<l  that  lu'  \v;>»\ullii 
accept,  &c. ;  ami  that  the  .■■« 
im,    ilefendaut   lifiii;;  iii.i\nr.  - 
(Icr  liiui  aH  ^ucli  inayui,  uiil,u 
le  of  the  council.  In  niaki  mit 
(c,    of  which   lie  liail  W'Ua 
iously  ref^..^cll  tn  ilu,  tli(iUi;ii 

[  . He'.i,  action  uut  ni;iiiitaii!;iiii| 

,3  0.  l'.4S4 
n  ohargiug  ilelundaut  w itli «ii;ilii 
Uy  niakiuy  away  ami  sddii,;!!) 
I.,'  against  which  j.;iMiil.stln:  iiUatij 

,'  cxecnlioii  in    the  liiiiuls^ir 

the  sheritV  couhl  ui>t  Ibn.vcr'i 

itc,  averring  kunwlnl-t  nil 

icfentlant,    i«   goo.l  uu  lUiuiini 
HiicIkiikiii,  (i  <'.  I',  -l!*. 

i)U  to  recover  money  rnlilnil  ip^ 
■nchmt,  anil  the  expfi'  im 
uit.     See  I'illiiy.  :•!'  .  l:!Ll 

I,,  t'hainl).-  Kalton,  CCiPI 
hstructing  or  not  niaint.\iiiin:fd 

Proof  of  injury  inriilur  t"  |:li^ 

V.  '/'/(('  (Intil    IC'.;';™  '■' 
il,")  ;  Small  v.  Uraidl  Tmul:! 
■lii'.i;  J(i)-ri-<  \.  Till  (r'rci' II-* 
"'    1'    115;  Bri'i''ii  "•■  ''''"  ''" 

li.  n\  Co.,  -iiH'.  r.iiHs. 

■ct.  c.  99,  s.  5,  if  a  greater  < 
uul  taken  hy  tlio  (ireat  \  (>«i 
lat  teiideretl  hy  them,  "\.\\'«* 

■  all  costs   and  charges  atl*- 
111-"  hut  no  provisidii  is  niiiilj 

■  'The  court  relused  tuiiukjl 
MupauyforpayuieutotsucLx^ 

that  the   only  reme.ly  is  kJl 
I  ou  the  sttitute.    /"  f;  f;;*" 

»/e  of  B'eiieh)u,  ou  a  uavigiiUetj 
Ifime,  there  is  a  fall,  Art* « 
a-uctedfor  the  passage  o1m»  < 
Li  the  lake  ahove  into  ih.  »^ 
t,  who  had  charge  ut  a  .In.  1 
Uched    a  bourn  across  tk  i 
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•  the  falls  to  collect  the  logs  after  they  had 

lo»n  till' Jtlide.     While  the  hooiii  Wiw  so 

*^"'^^l'  ,„„1  liofiire  the  logs  had  been  let  into  the 

laintitl's  steamboat,  ))lying  between 


I  liver. 
Iljiiilsay 


the  1 


I  I'Vnel ^^as  preve 


ited  1 


y  it  Iroiii 


Ipae 


mill.' 


the  latter  place  ;-  -lliilil,  th.it  for   this 


lolutriietKiii 
;,1  that  til 
aiiititf  fii 

itvOlli!h 


lefciidaiit  was  liable  to  an  action 


1  lecl 


iliar  <lamage  sustained   by  the  I  the  plaiiitili',  nolwithstand 


titled  liini  to  maintain  it.     Cruiiilill 
i;i  C.  1".  '.Ml 


l)onogh  t|.  t.  )'.  [iong worth,  8  V.  V.  437,  and 
(irant  ([.  t.  i:  .McFadden,  11  V.  V.  \'2->,  p.  M, 
atlirnied  as  to  notice  of  action  lliniin  i/  <(.  t.  v. 
Joins,  '.M  g,  B.  370. 

A  magistrate  having  entertained  a  case  umler 
the  .Master  and  Servants  .Vet,  ('.  S.  I  J.  ('.  c.  7"), 
mieiided  by  ■_'((  X'ict.  c,  .'W,   !>.,  anil  convicted 
iiiu' more  tli.in  a  month 


Tre^l' 


uss  or  trover 


had  elapsed  .since  the  tt.rininition  of  the  engage- 
ment, and  although  he  was  tolil  that  he  had 
no   jurisdiction,  and   was  shewn  a  lu'ofessional 


linthel'riiviiiL'co 


will  lie  here  for  timber  cut 

luebec,  (the  declaration   not  '  opinion  to  that  eU'ect  and  referred  to  the  statute 


liir^'iim  aii,V 


trespa.ss  to  the  realtv).  although  it 


Held,  that  the  jury  were  w.irranteil  in  linding 


■ll,i\ 


|,e  iieces*irj-  in  sue 


h  action  to  try  the   title  ;  that  he  did  not  bona   lide   lielieve   tin';.  I 


I  till 


land  on  wliiih  it  was  cut.      .!/<  Ai 


Iti.  V,  H;i'ii 


:)(■>  <.».  I!.  •'«>"•    •"^i''; 


,s7(/i( 


f  I  actiiiL;  in  tlie  execution  of  his  duty  ii    a  matter 
■t  V.  I  within  his  jurisdietiiui ;  .iiid  tli.it  he  was  therefore 


41  <.». 


44(i. 


A^  ti. 
,llit  "f  till 


the  rii-'lit  of  action 


in  this  countrv  at 


lot  entitled  to   iiotici 

(,>.  I!.  i;{u. 


'  iiiiimiiis  V. 


.1/., 


37 


■oniiiaiiv  on 


an  order  made  under        Held,  tli.it  in  an  action  against  a  justice  where 


liieCiillilrtliies 


At,  IS(')«',"  in  Kngland.  in  the 


I'liiig  lip 


lit  a  I'oinpany,   making  a  call  \\\ 


Itlell' 


lalit  I'"  " 


/" 


,v/ 


//;((•  in   nsspect 


I  ion 
lis 


f  1 


no  notice  was  given,  the  iilaintill'  was  entitled  to 
ive  submitted  to  tin,'  jury  the  iiuestioli  whether 


defendant  acted 


loua  lide, 


with 


111  liiiiiest  lu: 


lief 


as,  ami  directing  iiaymeiit  thereof  to  one 
tlu'  twoiillicial  lii|uidators  appointed.  See 
,;,.,\'.<liiid-iii\t  Ci'ini'ilili/  {liiililiil)  V.  Hiiliinlils. 
\\\\i.  U.  .'{"1.  Since  reversed  in  the  Suiireme 
Jt:  ■'^triiiig  and  (iwyiine,  di.sseiiting. 
Hel.l.  Ifarrisiiu.  I'.  .1.,  dissenting,  that  C()un.sel 
tlii<  (u-iivincc  have  a  right  to  niaiiitain  an 
;,,l,  fill'  tlioir  fees.       Mi-lhiiiililll  V.    (^liiijihrlt, 

(.1.  li.  X\i. 

\\ .   .NoTllK  OF  ACI'IOX. 

1.  Fiii'iii  mill  liiqni'^'itix  of. 

Sniiii'  mill  Ri'iiili'iicf  of  I'lninlijl'. 

S  U.  ('.  c.  12li,  s.  10,  rei|uiring  notice 

timi.  lines  nut  ajiply  to  the  case  of  a  I  )ivision 

rt  liiilitl' acting  iiinicr  an  execution,  which  is 

i;il!v  in-iividcd  fur  by  e.    19,  s.    193  ;  and  a 

bee  tlieivfiire  to  such  h.iilitl',  not   having  en- 

1  uiHili  it  tile  naiiie  and   (ilaee  of  aliode  of 

llJuiiitill.  as  rci|iiircil  by  th''  former,  but  not 

.'latter act,  was     Held,  sutHcient.    S/i/iliri,.^ 


(a| 
iThe  C, 


in  his  right  so  to  act,  so  as  to  entitle  him  to  a 

notice  of  action  under   It.  S.  ( ».  c.  73.  Neil  r. 

McMillan,    -J.')    (J.    15.   490.    foll,,w,.d.  Jlln,   v. 
Mr\hiarni,  44  (,».   1!.  (W. 


3.    To  DiiHu'ion  CiHirl  ('/i'rk'<  iiinl  finllij'n. 

The  Con.  Stat.  I'.  ( '.  i'.  I'JII,  s,  10,  reipiiriug 
notice  of  action,  docs  iint  ajiply  to  the  case  of  a 
hivision  Court  Hailill' iictiiig  under  an  execution 
which  is  s|)ecially  provided  for  by  e.  l!l,  s.  Iil3; 
and  a  notice  tliercnf  to  such  liaililV  not  having 
endorsed  upon  it  the  place  of  abode  of  the  plain- 
till'  as  reiiuired  liy  the  former,  but  not  bv  the 
latter  act,  was  held  sullicient.  Slrji/n  ii.i  v.  S/<i/ilc 
Ion,  40  i.).  15.  3.">3  :  allirincd  and  followed  in  Mr- 
Miiiiiii  V.  Ilnrlhin-I,  •_•  App.  U.  14(>. 

|)eienil,uit  C.,  a  Division  Court  bailill',  was 
eiiiploycd  by  the  [il  lintill  to  sell  ecrt.iiii  goods 
under  a  chattel  moitg.ige  .given  to  the  plaintiir 
by  one  I,.  hcfeiid.int  ( '.  advertiseil  and  took 
possession  of  them,  and  afterwards  executions 
came  into  liis  hands  a.' liiist  I.,.,  under  wliie'h  the 


bllMiill, 

rtiii  V. 


40  (i'.    15.   3")3.      Followed    ill   Mr-    attorney  for  the  execution  creditors  told  him  to 


Ihirlbiirl  i-l  III.,  -J  App.  U.  140. 


ilii  Sliili'iih'iit  III'  Tiiiii-  anil  Plan-. 

Hie  iiutioo  of  action  stated  the  time  of  the 
.<s eiiiiiiiiitted  as  "on  or  about  the  2Mth  of 
'  and  the  jilacc  was  described  as   "at  or 


ttlK 

the  eviileiice  shewed  that  it  was  only  a 
liiu  111  seizure,  and  that  the  real  cause  of  action 
lt"i  the  seizure  ou  the 'iSth  May,  which  was 

i"i  hy  the  reiiiovai  and  sale.     The  jury  also 

lth.it  the  trespass  was  committed  on  the 

iiah  (if  hit  3: " 

Icieiit,  as  reasonable   certainty   only  is    re- 

il,  Ml  as  til  identify  the  acts  complaineil  of, 
i  (iieveiit  the  defendant  from  being  misled. 

«''/■' V,  Khi-jiiitnrk  it  al.,  '2  App.  !!.  ."il3. 


seize  these  goods.  The  plaintill'  claimed  them, 
!  and  oliiaincd  judgnu'iit  in  his  favour  upon  ail 
'  interpleader  issue,  I  'elciidant  C.  refused  on  de- 
j  inaiiil  to  give  up  tlie  giods  to  the  pl.iiiitill'  until 
!  he  .should  consult  the  attorney,  who  told  him  to 
;  use  his  own  .judgment.  'I'he  ]ilaiiititr  having 
brought  tresinss  and  trover  :  -Helil,  that  ( ',  was 
liable  :  that  he  was  not  entitled  to  a  demand  of 

he 
f 
any  defect  in  the  )iiocess  :  .iinl  tli.it  tlu'  jury  were 
warranted  in  linding,  as  tiny  did,  that  he  did 
not  believe'  that  ln'  was  discharging  his  duty  as 
b.'iiliir  in  refusing  to  give  U|)  the  goods  after  the 
decision  of  the  iiiter()leader,  which   linding  dis- 


le  west  halt  (  f  lot  31."     The  .jury  found    ,n,i.,,^al  and  e,,pv  of  the  warrants  under  which  he 
le  seizure  took  place   on   the  L^h-d   -^  ay  ;    .i^ti.,[^  ,•,„,  t|,^,  .,^.[1,,,,  „.;i^  ,„it  |„,„n,l,t  l,y  rea.son  ol 


Held,  that  the  notice  was  -  entitled  him  to  notice  of  action,  SUinirt  v.  Vowail 

('/  .(/.,  40  y.  B.  34(). 

.■\ctioii  against  a  Division  Court  clerk  for 
money  received  iiiidei  a  judgineiit  :  Held,  fol- 
lowing l>ale  i\  ('mil,  I)  ( '.  I*.  ,"i4l,  defendant  not 
entitled  to  notice.  MrLiii/i  v.  l/oiriinl,  3  App. 
U,  .-i03. 


'2,  To  Jiixflci'.i  of  the  Peace. 

fctiee  need  not  be  proved  when  defendant 
iuil^'iiieiit  hy  default.     MilLi  v.   Mom/er, 

LK  :is:i, 


4.    To  O/lirr  /'r  /•.WH.v. 

Defendant  was  in  charge  of  the  pound  of  the 


•»''Ha..    '. 
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hi 


P' 


M' 


Bili 


l|! 


iii' 


city  of  Toriiiitoas  iiouiid-kceper,  having  so  acted  i  scukUmI,  excei)t  as  to  tlio  itrnptT  siim,  \vi,i,,|  j, 
fornevuii  or  uiglit  yeiirH.  Ho  liad  been  appointed  ,  garnishees'  iiilniitted  set-ofF  nioic  tlJu,  cy  J| 
by  the  city   coniiMiNsioner  at   a   yearly   sahiry,  '  ho  that  notiiing  in  faet  mIkhiIiI  havi  ln.,,|, .  m  ^^ 


wiiieli  liail  lieen  paid  until  a  Hhort  time  l)efore 
the  aet  sued  for  (tlie   iinponnding  of  plaintilfs 

t>iga),  wlien  Home  ((Uestion  was  raised  as  to  the 
egaiity  of  liis  aiipointnient.  It  appeareil  that 
after  tiie  seizure  Ik?  had  otl'ered  to  release  the 
pigs  on  payment  of  tlie  ]ionnd  charges  only  ; 
and,  according  to  one  witness,  lie  had  said  he 
was  not  ]Hitniil-kee])cr.  He  had  not  been  ap- 
pointed by  by  law,  nor  given  the  reipiisite  boinl. 
riie  learned  jndge' of  the  County  Court,  trying 
the  ease  witliout  a  jury,  found  that  defendant 
was  acting  as  |)ound-kcc|)cr  in  good  faitli,  ami 
believed,  on  reasonable  grounds,  that  he  was 
such  ])ouncl-kceiier  ;  Held,  that  the  lindingwas 
fnlly  justilicd.  and  that  defendant  was  clearly 
entitled  to  notice  of  action.  J)(  iiisini  v.  Ciiniiiiiii- 
/mill,  ;i,i  {).  H.  'AH'.i.     See  also  /)iirin  v.    Wilitiiiiin, 

\:\  c.  I'.  ;{(ir.,  at  p.  370. 

Held,  that  a  registrar  was  not  entitled  to 
notice  of  an  action  against  him  for  neglecting  and 
refusing  to  furnish  a  sta'  nient  in  detail  of  fees 
chargeil  by  him,  as  reipiired  by  .'W  Vict.  e.  17, 


Held,  that  tin-  i)lainti(T  might 
from  defenilant  as  money  liail 
Held,  also,  that  the  fact  of  tlic 


'■'iMVrr  the  .*i;i 
■Old  riv,.iv,,j._ 

bec^n  made  liy  the  eheipu'  of  ]iliiiiitiH".,  li,.,,,      ' 
not  (irevent  the  plaintill'  aloiic  iVi 


''iiild 


l''iniim 


noi  [ireveni  me  pianuin  aioiic  iiniu  rii.n  .r 
as  the  money  was  proved  to  lia\c  luin  thcii,  *' 
of  (!.  8  estate,  in   whicli  tlu!  pl.iiiititrs       """ 
had  no  interest.     Scusluiin  v.  .SV,vi.'//(/„ 
4!t2. 

When  in  troviir  for  goods,  witli  a  cinut  (, 
refusing  to  convey  tliein,  it  ap|ic;\iv(l  tlmt  \.\! 
contract  was  made  l)etwecn  the  I'l.iiiitilf  ,111,1/ 
fendant,  for  the  sale  by  tlic  latter  tn  tlii>  f.irnr 
but  the  land  on  whicii  the  wmks  ,uiil  inailuiim 
were  was  conveyed  to  tlie  idaiiitills  wii,.,  ,,L 
(iroperty  was  conveyed  to  tlie  d>lVii,l;iiit  ;„ ,,^j, 
consideration.-  Held,  that  the  pl.uiitiH,  uii 
his  wife,  was  the  proper  person  to  mu' 
V.  l/oi/ii,  3.">  y.  H.  'M. 


in 


TheplaintitF  H.,  and  the  otlicr 
fants,  liy  H.  as  their  guiir<linn  mid 
declared  on  a  policy  of   insur;i 


ilitnitiirs,  ij.j 


8.  7,  <).,  and  claiming  a  mandamus;  such  neglect  j  l.y  jt,  j,,   ciuisideration  of  the  inviiiiiim  i.iii  ! 
and  refu.sal   being  an  aet  of  omission.      L'osm  v.  |  them  by  the   iilaintitl's,  defeii.lants  as.,,  ,',|  Z 

McLai/,  40  <i.  15.  S:!.  |  life  of  K.,  and  by  sai.l  policy  p, isu,|  tu^mZ 

A  regi.strar  is  entitled  to  notice  of  an  action  !  sum  insured  to  the  plaintili's,  »  hd  iit  tlif  tiint, 
brought  against  him  to  recover  back  fees  charged  '  making  the  policy  were  respuetiviiy  tlif  uiinj 
by  him  in  excess  of  those  allowed  by  the  statute  children  of  K.  ;  and  that  uhiK-  the  |i„|kj  r, 
31  Vict.  c.  L'O,  (>.     S.  C.  III.  87.  niained  in  force,  tlie  pLiiiitill's  I  hcii  btini;  ,„;, 


Defenilant,  being  c<iunty  erowii  attorney  and 
clerk  of  the  peace,  received  certain  promissory 
notes  belonging  to  the  plaintifl's  with  the  deposi- 
tions from  a  magistrate  on  the  eomniittal  of  cer- 
tain [lersoiis  for  obtaining  such  notes  by  false 
lireteiiccs.  At  the  trial  before  the  county  judge 
the  prisoiici's  wen^  acipiitted,  the  leal  icil  judge 
saying  tliat  the  prosecutors"  remedy,  if  any,  was 
in  chancery.  Kefendant  refused  to  gi>'e  the 
notes  up  to  the  plaintili's  on  demand,  saying  that 
ltd 


tively  the  wife  and  childr.'ii  nf   I'.,  the  s,ii,;(| 
died,  &c.  :  -Held,  following CaiiiphiH  r,  .\;ni„. 
Life  .Assurance;  ( 'oniiiany  of  tiic  l'.  .S,,  ;{4  u  |l 
^t"),  that  the  plaiiitifls  couiil  not  sue  juinth.';, 
must  bring  separate  actions  for  thiii-  i,si,', 
shares.     The  plaintill' II.  was,  howevir,  iillnj 
to  amenil  by  declaring  anew  fur  lur  i,«ii,.|.ij 
separately,  and  the  names  of  the  ntlicr  pkiitij 
were  atruek  out.     Fniti  r  1 1  al.  v.  llnmu  H- 
Lil'i'  Jiisiiraiici'  Co..  'Mi  Q.  H.  4l'2. 

Olio  of  tlic   devisees  in  trust  iiii(Ur  mulhJ 


he  would  return  tlicin  to  the  committing  magis- 
trate, and  the  I'laiiitilFs  thereupon  brought  trover  I  fused  to  accept  the  trust  :     Held,  tliiit  Ik  rt 
and  detiniK;.     The  learned  judge,  who  tried  the  •  not  a  necessary  party  iilaintill'  in  an  actinn  J 
case  without  a  jury,  having  found  that  defendant  \  rent  of  the  premises  devised,  aitliiuii;li  his  iiiii 


//«;//» 


acted  boiiA  tide  in  such  refusal  :---Held,  that  he  i  renunciation  in  writing  was  not  inacif  mitihv 
was  entitled  to  notice  of  action  under  C  S.  U.  j  the   rent  had   aeerued  dii 
V.  c.  I"J() :  that  he  was  an  otiicer  fulfilling  a  pub-  ;  lironkc,  43  (),.  B.  (iOi). 
lie  duty  witliin   that  statute  ;  and  that  the  re- 
fusal, though  erroneous,  was  an  act  done  by  him 

hi  the  sujiposed  discharge  of  such   duty.     J/c-  2.    Dcfi'iiilmit!' 

JJouiiaU  c(  al.  V.  i:t,r.s„ii,  40  (,).  15.  95.  Construction  of  inf..rmal  deeds  a.s  to  thtp 

liable  as  covenantors.     See  Mr/Jniuililv  I'kii 
30  0.  B  307,  p.  1041  ;  Co'ilil.niwSr/i.JJ,', 
of  Tllhin-;/  Etixt,  .35  Q.  J$.  im,  p.  1010. 

Action  by  a  joint  stock  road  c"iii|iaiiy,  a 
porated  under  \'l  Vict.  c.  84,  against  .-U 
prietors,  for  tolls.  The  plaiiitiU'a  imiviii 
defendants  had  used  the  mad  withthcirn 
coaches,  and  had  paid  tolls:  that  in  ffl 
negotiations  for  settling  tiiis  cbini  tkvvi 
acted  as  recognising  a  joint  iialaiity  ■  tlutlj 
adveitisenients  put  out  by  llitiii  Hirinhjij 
concern  ;  and  that  their  hor.sus  "iic  tinfta 
over  the  whole  route,  though  iiiiKUig  tliti 
the  line  was  divided  into  portiuns,  ai"ltli(ii 
distrilmteil  accordingly.  Held,  tiiatikwW 
joint  liability  was  sutlieiently  slnwn.  P'mA 
Dnmlits  Hand  Co.  v.  ]V<rks  <l  nL.  I  Hi.  Ui 

See  also  Gill  v.  MorrUon  il  «/.,  L'Ol'.  l''-1 


V.    P.iUTIES. 
1.     PluitlliffH. 

Quiere,  whether,  under  the  facts  stated  in  this 
case,  the  plaintili's  could  have  sustained  an 
action  against  the  sherill'  for  disobeying  instruc- 
tions, as  regards  the  seizure  under  a  li.  fa.,  they 
liot  being  parties  to  the  suit,  lioiiltoti  H  (d.  v. 
Smith,  17  (I  H.  400. 

Defendant  having  a  judgment  against  M.  and 
others,  obtained  an  order  on  C  and  others,  gar- 
nishees, to  pay  over  after  deducting  any  contra  ! 
claim  they  might  have.  Defendant  received  on 
this  order  .'3il71,  by  cheek  of  the  plaintiir's  Hrm, 
the  plaintili'  alone  being  the  assignee  of  C.'s 
estate.  Jtwas  afterwards  tliscovered  that  the 
order  was  for  too  much,  and  it  was  therefore  re- 


to  the  \ir(HHT  Slim,  wlii.im,^ 

•ll  Sft'OU'   llKll''    tlllllU'OViTtil 

laut  wliouM  liav.  ln(ini,ii,l._ 
iiitilT  iiii«lit  n.Mv.rtk  <i:i 
iniiiioy  liii'l  'iii'l  i'i'''iivi;.l  _ 
n;  fiiut  of  till'  liaviiwnthiivinj  I 
•hiMiiu-  of  iiliiintiir'xiirni,  tmiiil  j 

illilltilV   illoUl'  I'inlll   Vl'niVitll;^, 
proVl^l  to  llUM'  linll  tile  111  iliii  1 

whieli  thi'  iilnintill's  lwtnf^  1 
,S'<',s'</i"i.<  V.  Sli-ii'-hd,,.  'ja  (,i.  l; 

r  for  gooils,  with  a  ciiuut  vi  i 
.!y  tlieiii,  it  aiUHMivil  tliiu  fc  | 
(.  bi'twt'i'"  till'  iiliiiiitilf, 111.1, it. 
lalo  1).V  tt'^'  '■'*<•■'' '"  t'i>'  i'Tiiirt.  I 
kliii'li'tlu:  wni'kM  and  iii;u'li!i:in| 
uil  to  tliu  \il:iiiitilt  ^  will,  vhA 
VL'Vi''l  to  tin:  lU'li.'liilaiit  11- |,ai>| 
Hcili,  that  till'  li'lllti'l''  ■lllil!;.!| 

.  jii'opor  iifi-soii  tu  sill'.    t'lU 
\.  01. 

II,,  iiiul  tlie  otlii'V  iilauitill- 
tlu'iv  nuiiriliiui  iiml  lu'Xt  ;",. 
ilicy  of  iiisuviou'r,  allr^'in:;  tbij 
L.'1'atioii  of  tlu'  \iiTiiiimii  him  vl 
aintitVs,  ilcfrinliiiits  asiiiii-,1  ;!i,l 
.y  Biliil  Jliilicy  )il-iiluiscil  t(i|i;iuj(j 
tliu  plivintitis,  wliH  at  tlR'tiuk.J 

CV  Wlil'l!  R'Hlll'l'tiv  tlv  till-  will 

; 'ami   that  wliil''  tlu'  i»ilii\  „ 
■',  the  iilaiiitiiVs  tln'iiln-iiii;  iv-iri-j 

'null  ehilili-'ii  of   1''.,  tlic  saiiFJ 
Itl,  following <  'aiiiiilicU  '■.  Natiii 

(;'ouii)auy  "''  till-  !'■  ^" /'^  "  ! 
aiiitilVs  coulil  not  siiu  jnini!;, 
lanvtf  aaioiis  f"i'  t'"'"'  i'*!" 
ilaiutill'  II'  ^vas,  Imwuvii-,  ill  i(< 
kdariii}!  an-.'w  fur  lur  i.«i.;Di< 
I  the  iiames  of  the  ullu'i'  jikii'd 

t    /''('((.SI /■ ' ' "/.  V.  I'h'iiiij  :m 

Co..  :«iQ.  B.  4-.-.'. 

.leviseew  in  trust  uiiiUr  a  «:11 
,t  the  trust:  H.-U,  that  In 
V  iiarty  iilaiiitilV  iii  an  actwnt 
■inisesllevisi'il,  althim>ihii-.*Miii 
,  writing  was  not  uiaili,' mitil 
accrued  ilue.  Il":ll"<  •>  " 
K  t)0!). 

.    Defi-uiliKilx- 
n  of  informal  ileeib  as  tutliq. 
Ivntors.     See  .l/.:/>..M«v  ..ij 

joint  stock  I'oail  iiiWl':'";'' 
12  Viet.  e.  S4,  against  ^Ui 
Jtoll8.     The  i-laiutillK  lirnv.1 
Lluse.l  the  roail  withtk-inl 
bail   imil   tolls:  tliatiiix 
Ifor   settling    tins  cla.n.  t U;  - 
Vi«i"t;  ajoint  hal.iht.v:t. 

f  that  their  In irses  "ere  .■»!*! 
lie  route,  though  among  li^J«J 
|livule.lintoi.ortions  iiP'ltlirJ 

Cr.lingly.     ll^'l'-t'-^'^'H 
wa«  Burtieiently  slpv...  /H 

I  Co.  V.  HVci-.s."-/..  ll'J'llJ 

tu.  J/omWi'Vii'.,  it) '•'•''■ 'i 


U-"'' 


AD^IINIHTRATION  SUIT, 

VI.    MlSl  Kl.l..VNKOirs  C.VHE.4. 

I  aa  to  the  iilaintifT's  coiiihu' 

(if  tri'spaHSimd  ejeetinent  on  the  aanie 
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C-laini  for  dnniagcM  for  injury  done  for  hreaoh 
of  eoveniints  for  title.     Si'o  Kdi'itumjh   v.   foe- 


Rcmarku  as  to  the  iilaintifT's  eoiiduit  in  hring-    .,„,.„,/„„  „pi„  ( ■;,,/  „,•  Klw/Mtn,,,  :<!»  C^  l».  415. 

lu  ,  fi.iiisiif  tri'spassandejeetnienton  the  i 

jf;.'  .*;«»  V.  Hr<M!,H  al,  27  C  V.  '.'34. 


1  njiiiitiir  ill  an  aetion  at  law  tiled  a  hill  and 
.         L.l  1  lis  luiiileiis  again.st  defi'iidanf.s  lands 


See  also  l'iii-kiii'">ii  v.  fit  iii/iiiiilini,  "J'.l  ('.  1'.  13; 
Coh-  V.  /{Old-  1./'  Mnnhnil,  3!l  (^   15.  ')t. 

Ohsorvatioiis  as  to  the  jiroper  iiraetiue  upon 
'.*'■  1  -nir  imrpose,  as'^was  clearly  shevn  hy  !  the  transfer  of  eau.se  under  h.  34  of  the  A.  J. 
'     ■        tili'it.  Ill  jireventnig  a  disposal '■   tlieni 


1  :      Hehl, 
f  a  direct  admission  hy  the 


|Liiitl.o.hsi..i-'eotailirect  admi.ss. 

,,i,l'  that  the  suit  was  a  lu^titious  one,   the 
"'  niilil  nut  he  taken  oil  the  liles,  nor  the  lis 
„.„K.',is  ilischarg'd.     The  proper  .amrsu,   where 
fc.  itliilavits  hh'il  make  out  a  elear  case,  is  for 
,,„U.  til  ilinet   the  cause  to  come  on   for 
niiL-at  the  earliest  day.      Joiinsoi,  v.  lAiimj, 


.\et,  I.S73. 
H.  8. 


See    /ii/ir.ii    v.    Tfclir  it   ill.   44  Q. 


Under  s.  I(>  A.  .1.  Act,  1.S73,  it  is  not  ineum- 
lient  on  the  judge  to  try  any  eiiiiitahle  issues  on 
the  record  himself.  Iiiit  he  may  direct  them  to 
ln'  tritid  liy  the  jury.  S/iniiiitui  v.  77/'  llnAthujn 
.Mii/iiiil  fill'  liiMiii'iiiii-i'  Co.,  •2(i  ( '.   1'.  3S0. 


anng 


I  .(   N.  S.   IT"-',  -t'hy-  •'handi.— Stephens, 
•,i',/;  Bliike. 


Per  Patterson,  J.  A.- -.Semhle,  that  the  power 
to  liring  other  parties  hefiire  the  court  under  a. 
8  A.  •).  Act,  1873,  does  nut  apply  to  summarj" 
proceedings  eoll.iteral  to  the  action.  I'iiiorin 
Miitiiiil  Firi'  /».».  Co.  V.  liitliitiii,  I  App.  I!.  3!tS. 

lit'iiiarks   as   to  the  elVect  of  the   A.  .1.   Aet, 
MINlsTlt.VriONoK.nTSTK'KACT,  1873    i,s73,     ///. 

I  The,\.  ,1.  Act,  1873,  (».,  applies  to  pnictiedings 
in  County  Courts.  .V.  C,  '_'3  Chy.  ."il'iS,  atlirmed 
I  App.  li.  3! IS. 


I     \MKMiMKNT  ot   rH<"KKniN<iS    fNDKR, 
'  AMKNi'Mi-.M  -vr  I.AW,  p.  4'_M'_». 


In    KXVMIN.VrlON  OK    I'.VKTIES   AM)    WlTN  I'XSES  ! 
I'    'm-Ti)K('oIUT.      .SVr  KVIDE.NCK,  p.    132().      1 

FyriTviii.K  IJkkkntks  rxDER.     .SVc  I'lkad- I 
'iMi  .vr  Law,  p.  -.'SO'J.  | 

rKiiiEKDisd  -vr  Law  and  in  Kcji  rrv  in- 

|,KU.      .S'l'     I'UACTK'K    AT    LaW,    p.    •'DOfJ- 
I'H.VlTICK  IN   Kgl'ITY,  p.   -JitTO. 


The  <'i'own,  though   not  ii;imeil  in   the  .\.   J, 
Aet,  is  entitled  to  .-ivail  itself  of  its  provisions. 
I  Allorni'!i-<!i iiiriil  v.   Walki-r,  25  Chy.  233. 

I  See  lioiiltioi  V.  //»</./,  3.'i  Q.  n.  402.  p.  .33(53  ; 
I  Coi-liriuii  V.  Frind-liii,  13  L.  .1.  .\.S.  !»l,p.  2174; 
j  Sniri/ir  v.  Linton, 'S.i  Chy.  43,  p.  2!IS.'). 


[Aiiplioatidn  to  sell  land   under  A.    .1.    Act, 
|;4  «  ;!,'i  HCi,  37.     Issue  directed  under  s.  37. 
/,',„■/  V.  Ilriiiii.-',  13   L.   .1.  .V.   S.  4l).-C.    L. 
|,mli.-l>iilten,  C.  C.  .1'  /'. 

jA'iiit  will  nut  he  transferred  to  the  Court  of 
iiuiiv  with  the  view  of  lieiiig  consolidated 
til  a  suit  iiuiiiling  in  it  hetween  the  same 
(ti.'s.  FM  V.  .\fo!)ii;  ()  I".  U.  '245.— C.  L. 
111.. -Daltuii,  C.  ('.  .t'  /'. 

lOli  an  ainilioation   hy   a   judgment    creditor 
,ir  tliu  .\.  .1.   Aet,    187.3,    s.    37,    to  sell  an 
flil.iliii.'  interest  in  land,   an  order  nisi  should 
ri  tiiniahlc  hefiire  a  .ludge  in  Chamhera — 
nii"i  uiihr  givi'ii.      Work  v.   Moultmi,  7  V. 
Ul.    ('hy.Chauih.— Blake. 

jiiiisilietiiiii  as  to  restraining  the  cutting 

Iriiiiuval  iif  tiiiiher  was  not  preventive  only  ; 

cmirt  wiinlil,    in   a   proper  ease,   interpose 

en  till' timher  cmild  he  lollowed.      The  A.  .1. 

\\\\.  s.  H'_),  it  would  apjiear,  however,  has 

liiviil  any  tcehiiieal  ditiieulty    of  this   sort. 

iji  V.  Jiiii-luii,  24  Chy.  134. 

iijhi  III  xm  (ll  law  an  for   "a  piirelif  money 
' '    iimln-  the  art  of  I87'i,  n.  ,.''. 

ijiilioy  of  insurance  when  loss  payahle  to 
mill.    ^vK  Biiukof  lloiiiiltony.   Wi'xtirn  A.-<>i. 
>  1.1.  li.  (iO!). 

pg;iniit  execiitiirs  for  money  duo  un<ler  will. 
Y-U  V.  Aoii/m,  35  Q.  B.  3.34,  p.  2tK.)7. 

I  Ul  interim  receipt.     See  Kelly  v.   Innlnted 
•iiiiii}  I'nrmit a'  Fire  IiiKtiraiice  Co.,  2()  C.  P. 


Al).MlNI.STi!.\TI()N-  SCIT. 
T.  .A.i'iM.  cation  Klin. 

1.  II Vi.'H  (Iroiiiiil  or  Hi/iiiiiI,  42()(;. 

2.  %  llilf  or  Orilir,  4207. 
IT.   Paktiks,  4207. 

III.  KviDKNCE,  4208. 

IV.  (.'o.srs,  4208. 

V.   Ai)MiNi.sTi;ArniN  .\ii  I.rrK.M,  420i>. 
VI.   .Mi.scKi. NAN  Kins  Casks,  420!I. 


1. 


T.    Al'IM.rcATION  KOR. 

Winn  (Irantiil  ur  L'l/'it : 


'/. 


A  testator  devised  his  real  estate  to  two  per- 
sons as  his  exc'Utors,  hut  only  one  of  them 
proved  the  will.  An  application,  hy  a  person 
claiming  to  hi'  a  legatee  and  creditor  for  an 
administration  order  was  dismissed,  the  e.xeeutor 
who  had  proved  the  will  ha\  ing  alone  lieeii  served 
with  notice,  and  it  not  heiiig  shewn  that  the 
other  executor  had  renouiKed  or  disclaimed.  It 
was  also  not  shewn  that  the  legacy  to  the  appli- 
cant had  vested,  or  that  he  was  a  creditor  of  the 
testator,  /{e  /'ittii,  MrKinlnj  v.  lUnili,,  (i  P. 
11.  157. — Chy.  ChamI). — Holmested,  Uej'irec, 

On  an  application  for  .an  administration  order 
it  apjieared  that  two  executors  had  proved  the 
will,  hut  only  one  had  heeii  served  with  notice 
of  the  application,  the  other  heing  out  of  the 
jurisdiction.     An   order  was  refused  until  the 
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ADMINISTRATION  SUIT. 


4:lfiS 
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I' 

iir 


f  u!.t,itwWiHe'l' 

3^ 


ki  It      ^ 


»i1,fl 


nbHunt  exccuti)r  nlnuiM  ho  norvctl.  A'c  Frfilmni, 
Fri-flMiri,  V.  CamiH,  «!  I'.  K.  1H8  -Chy.  ChiuiiU. 
— Uliik.'. 

HiiiL'u  tlie  A.  J.  Ai;tH  iiii  executi)r  or  itiliiiiiiiH- 
trator  Ih  iii)t  tMititlud  to  i^oiiu!  tn  tliJH  t'lmrt  fur  tlii! 
imr|)<M<!  Ill'  HiliniiiiMtcriiig  tlii^  cHtiitu  cif  tlie  do- 
uoaHiMl,  uvuii  wlu^i'u  tile  |ii'i'rii)ii,'il  itHHi'tH  un^  iii- 
Buttiuiont  fur  tliu  HutiHfiuttiiiii  uf  tlic  ili'litn.  //'- 
Shi/)iiiiiii  W'lilliicK  V.  Shijiiiiiiii,  'i\  Cliy.  177. 
ISt'i!  Siiuilniiin  V.  SirrrhKiiii,  (I  I'.  It.  14!>  ;  A''-  l:'H< , 
Ih.,  I.V.I;  It,  J,„-k-  ./.(«•/(•  V.  .lurk;  l.'J  I,.  .1.  N.  .S. 
358. 

Wlicrii  tliu  ]>laintill'  waH  a  ln'iii'Cu'iary  iiiulrr  ' 
tlic  wilU  of   I.  and  'I'.,   iiml  tliu  isstiite  of   I,  had 
ulaiiiis  ii|ioii  till'  f.Htatt!  of  'P.,   .-itid  tlu'  cxci'iitorH 
(if   I.  wiTt!  the  administrators  with   tlu'  will  an- 
nexod  of  the  cstato  of  T.,  an  order  was  granted 
for  till'  iidinini.itratlon  of  tin:   estate  of   I.,  and 
the  iiroeeedin).;s    were   eonsolidatecl    with    those 
under  :iM  order  alri'.idy  ohtained  for  the  ailniin-  \ 
iHtration  of  the  est.ite  of  'I'.,    I{i    Ailniiix,  .lihtins 
V.    Miilrlinifl,    (I    I'.     It.    L'8;{.     Ciiy.    Cjianih.  ~- ] 
Sprayye.  | 

An  adniinistrition  onh'r  will  not  he  j^ranted 
at  the  instanee  of  an  administrator  on  a  delieieney 
of  assets,  on  tlie  jir.innd  that  the  delits  .are  with- 
in the  jurisdietiiin  of  the  IHvision  ('<inrts,  t<i 
wlii  'h  the  A.  .1.  Aets  do  not  a|i|ily.  as  a  iilea  of 
Jilelh'  admiliistravit  would  defeat  the  aetlon. 
M(ir<<li  V.  Miirsh,  7  1'.  It.  !•_'!».  ( 'hy.  ( 'liaml).  - 
Spragge. 

The  jilaintill',  the  administrator,  as  a  creditor, 
w.as  helil  entitled  to  the  order,  hut  the  clelits 
amonntini;  to  ;ih(iut -SSOd  only,  and  the  estate  to 
$700,  consisting  of  funds  in  court,  tin-  aeeonnts 
Were  directed  to  he  taken  iKjfore  the  referee.     //). 

See  (inuit  v.  AV.A/,  •.'!  Cliy.  4."),  "iliS,  p.  S.")!). 

.See  al.so  llri/iriKii/  v.  Siiuirrhihl  il  nl,,  S  I'.  I!. 
70;  liiMlxttih  V.  I'arrii,  •-•7('hy.  IIC). 


2.   /;,//  nUI  <„■  Onlrr. 

Jn  an  administration  suit  the  |i1aintilT',  in  the 
ahsonce  of  misconduct,  is  not  jnstitied  in  tiling  a 
bill   instead  of  issuing  a  summons   meri'ly,  and 


IF  I.    KVIOKNCK. 

Where  in  an  administration  suit 


creditor  was  examined   hefor 


th.  .\U,,'""*' 
failed  to  estalilish  his  dem.inil.  tlii>  ii.nt" 
atiirming  the  Master's  linding  mfus,  ,|  ^  f,..  '  '* 


hack  in  order  to  allord  the  |i,irty  ,in  nnii,,,  '^"'' 
of  calling  other  evnience  to  estalpii^l,  ||i, 
A'l  liililmj,  Sririri/  v.    I'i/ili!i,  l'II  ( '|, 


.V.  lili. 


".'rtiiiiiti 


IV.    f'oHTS. 


Where  in  an  administration  suit  iimtitutnli 
a  creditor  of  a  dece.ised  dclilur,  it  i»  n,,,.!  ' 
to  make  the  heir  at-l.iw  .-i  party  di|'eii.l;i|,t  i'"'' 
entitled  to  he  paid  his  costs,  .H '"lui,  i,  s,,!,,!"; 
and  client, in  priority  to.all  otherriaiiiH.:i|t|i„i'|  i 
the  estate  may   he  iiisullicient  to  pav 


proved  against  it.      Ilnr/rirk  v.  ',//'r;/. ./   ii 
-87. 

.•\  motion  for  an  administratimi  cir.l.i  «„ 
fuseil  with  costs,  on  tlii'  ground  tjiat  iiu|„r,„ 
representative  of  deceased   was  a  ii.irtv 
davits  h;id  heeii  tiled  in  answrr  U>  tlir  niMti, 
the    merits:      Held,    that    thr  cists  i.t  nnlv 
innidi  of  these   atlidiivits  slmiilil   1,,.  .,||,|, 
would   he  e(|uivalent   to  a  cliniiiiici'     /,,,, 
H!<-k;  (i  I'.  I!.  18:?.     M.  ( >.  ^T.iylcr,  .i/.,././ 


ilk 
k 


At 


On  the 


■ri« 


does  so  ;it  the  risk  of  costs. 
Chy.  .">(!."). 


Elicrts  v.  J'JI/irts,  '2'> 


II.  Pahtiks. 

In  an  administration  suit  the  referee  ha.s  no 
power  to  make  an  order  allowing  a  person  claim- 
ing title  adversely  to  the  heirs,  to  lie  made  a 
party  in  the  Master's  (jIHce,  with  a  \  iew  of  estah- 
lishing  a  claim  there.  J{i'  Tuhin  -Ttihinw  Tuliiii, 
7  P.  It.  ()7.— Chy.  Chamb.—.Stephens,  lii't'cn, . 

Although  the  general  rule  is,  that  in  an  .ad- 
ministration suit  a  debtor  to  the  estate  is  not  a 
proper  party  in  the  absence  of  collusion  or  in- 
solvency, it  is  not  limited  to  these  eases,  but 
applies  eipially  whei'  the  creditor  has  obtained 
property  from  an  executor  .actnig  hastily,  im- 
providently,  or  contrary  to  his  iliity,  and  which 
)9  known  to  such  creditor.  The  Hunk  of  Toninto 
V.  Tlic  Jiearir  (Utd  Tonnito  Mutiiul  Fire  JiiKur- 
aiicc  Co.,  -26  Chy.  102. 

See  Irwin  v.  Bkk;  (J  P,  11.  18.S,  p.  4208. 


le  opening  <if  the    jil.'  idiin;s  cliiii;!!:, 
executor  with    iniscoudiii't.    the  |iiaiiitill".ii  i 
to    accept    a    ret'ereiice    to  t  die  .•iccmnit 
court,  in  the  .•ibst^nce  of  evidciici.  siicwiu.' i 
tiler  or  not  the  plaiiitill'  was  jii^tiliid  iiniiilii 
the  cictrges,    reserved    the    gelierd   (.iist>  .ij 
suit,  as  well  iis  the  additional  nists.Mii.vill„ 
tiling  of  the  bill.     hlirr/-<  v.  AV/< /7,, -J,')  cin 

The  (Jeneral  Orders,  240,  4H2,  aiiil.-i4l,  ii 
authori/e  the  niastiir  in  piocccliiiKs  iiihispii 
to  caiiploy  the  services  of  ex|M'its  ;  liiit  iili-n 
in  an  adiuinistration  suit  iM^titiitiil  liv 
taut  children  of  the  deceased.  \\li..sf  i. 
appeared  at  an  early  stage  ol  tin-  in  ,,, 
was  insutlicieiit  to  pay  the  crnlitdis,  tli. 
had,  at  the  iii8tanciw>f  the  pl.iiiiiiir>.  :i„<i  »■.; 
the  consent  of  the  creditors,  eiii|ji(pyi.l  :iii,\|. 
whose  services  liad  been  of  lielielit  tn  tli.  •-tij 
by  having  a  large  claim  against  it  ili<,ill'i. 
the  court  held,  on  appi-al,  that  tli.'  .|v^ 
conld  not  afterwards,  on  tlie  taNatin.i  i  , 
(>bje<'t  to  the  allowance  of  tlie  siiins  pi.  \ ; 
exjiert.  Where,  in  such  a  suit,  the  iiliiniil.j 
incuired  the  expense  of  sctveia!  jiiiin.o. 
e.xaliiine  the  books  of  the  estiito  ;  Hell,  ii:,l 
these  journeys  had  been  niaile  and  tlh  t 
incurred  without  the  consent  nt  tlu  ..i 
tile  only  per.sons  re.iUy  iiiteii'steil  in  m;:3| 
the  estiite,  the  I'liarge  couM  nut  lie  alluwr, 
the  plaintiH's  on  taxation.  Altliini.li  i 
tarill'of  costs  the  attendance  liefniv  t!i.  in 
may  be  increased  to  ."<2  .iii  Imnr  liy  :■, 
masters  on  taxation,  still  onler  .'tl'J,  j!::,;! 
taxing  olii(;er  at  Toronto  puwei-  tn  n\:>ti 
taxation,  empowers  him  to  iciIirt  sii  li  lii 
aiice.  The  master  disallowed  tliiMvlii!', 
charges  for  the  service  of  w.invints  niunBil 
and  as  the  iiroceedings  had  nut  ln'iii  mik:>< 
by  the  creditor,  the  court  mi  ;i|i|ii;il  <iitia 
this  ruling  ;  although,  had  the  |iinivi'li!L?> 
approved  of  by  the  creditors,  it  WdiiMliut' 
rejisonable  to  have  allowed  .sn  iiiuili  • 
charge  as  would  have  been  iiiciurtii  in  > 
the  ereditois  with  notice  of  the  pnnwlM 


I,    KVII>K.S('K. 

lininiHtratinn  unit  m  ilWj.^  I 
iiH'il  lii'fcirc  tin    Miwt.r.  injt 
1  liJH   ilt'iuiuiil,   tlif  i'.,iirt  ml 
cr'n  liii'liiiK  n^lnxiil  u  Mimics  1 
iVciril  tilt!  ii.uty  ill!  Hiiii"rtuii:tj 

llflll'l'  to  t•>^t,il^lli^ll  llb.lr]iuu,( 

,  V.  Ilifilii' ,  '-'!  ''liy.  tin. 


IV.    ClISlH. 

liiiiiiiHtnitinii  Kiiit  iu'itituWijI 

ufaHccl    ili'l)tiir,    It  \f  h •rtTjl 

ivt-law  H  inrty  'I'liiuUnt,  liml 
(I  liJM  vonti*.  us  1m-(vvitm  vilintnl 
i-ity  til  all  i>tlnTcl;iiiiH,:ilili.,in^| 
(t!  inMuU'wii'iit  to  piiv  tin-  W^ 
lin-lri'-k  V.  V";;'.;/.  ■.'Ilk,,] 

111  lulmiiiiMtraticiii  uriliT  «i«rt.l 
,  on  till'  (.Toiiiiil  tliiit  ii.i|«rv,tilj 
if  lU'iMsiMcil  was  a  jiarty.  Atf 
tili'il  ill  aiiHWiM-  to  till'  111  '■ 
lolil.  that  till'  rosts  ui  ; 
iilliilavitH  xlioiil'l  \<r  ill",. 
.-ali'iit  to  a  (li'iiiiinvr  / 
S:V  -  M.  <>•  -'I'i'.vlor,  .1/'|-Im 

ll^r   of  tlu'    pi.' liliin;s  rlliir'.'llIKi 
iiiisc'oiiihiot.   tlic  iilaintill  .iiltn 
L'fiMVin'i'    to  tiki'  ai-i-iiiiiitv   Tj 
(sciu't'  of  L'viili'uci'  slu-w.i,. 
jilaiiitilV  was  jii.tilir.l  n, 
L.siTVi'il   the   yciionl  cn«i,  n: 
1  tlH'aililitioiial  costs .Miivii. 
,11.     /i'..  /''s  V.  Hhn-ts,  •2,"i('liy. 

1  nnl.'i's. -240.  4H'.',ai„i:.41,K 
uastiT  ill  \)roci'i'. lilies  in  hi.  .t  ^ 
:  MCl'viccs  ot  >'Nl"'l-ts;  Imt  »1kh 
tratioii  Hiiit  iiislilntfil  \'\'^t\ 
,,f  tlu'  ili't'L'asi'il,  wliiisc  i.titei 
111  oarlv  sta;:i'  of  tli.'  l.i  ..riiM 
it  tojiay  till- t'lV'Utors.  til.  iiii^ 
istalR'i!  of  the  i)laii,.ill>.  :i.;.irtl 
tlu'  Cffilitoi'S.  I'lllliloycil  :ilirtW 
s  lia.l  lii'i'll  of  lii'lU'llt  til  til.  ..Mill 
'ii-;j;o   claim   a^^aiiist  it  ili-.ill"»d| 

a"  on   aiil'>'i>l.  '''■'*  "'"'  "''"'"j 

[er'wiinl.s,    on  tlu'  taxation  .i  4 

vllowanct!  of  till.' sums  ii:i.!t'i^ 

|v    in  siu'li  a  suit,  tlu'  libi"!i' 

Jxnulisii    of    «evi'i-al   juiin.-v 

.,„.,ksof  tlie.'stat.:  Ikl.lMJ 

Is  lia.l  liot'ii  niailf  ami  tlu 

Lout  tin-  I'ons.'iit  of  tliv  1. 

Lns  ruallv  iiit.'ivstnl  m  w.:: 

loohargc   .•ouMi'iit  l»a!"»^ 

on   taxation.      AltlinuJ.   ; 

I  the  atteiuhvne'i'  lu'luro  tii.  :i, 

Ue.ito  :*^i  ;iii  1i">'!;';n  ■'■■} 

a\atiou,  still   onU'i' .il.,  ^m.:' 
•  at  Toronto  iiowrr  t"  n*''" 
i,„wevs  him  to  reihic^'  f 
laster  .lisallowc.l  tliewlii 
e  service  of  warrants  niuT.;,.(l 

•oceo.linjis  ha.l  imt  lii'>n  «' 
,or,   the  court  on  apin'iil  ■  ■'-'^ 
although,  had  thoimio...ta.- 

,V  the  creditors,  It  w.iuM  .'>> 
,    hivve   iilloweil    *o  \m\ 
ImWhave  hecn  iiu'umii  »i  ;;- 
with  notice  of  the  iH" 


\^ 
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l„,|ii,,  all  that  in  rc<|uiri'cl  to  he  hitvocI  on 

j  '   I  ,„r,  wliiisi'  claiinn  art'.  (liH|iuti'<l.     The  »niue 

T.  WW  iiilol'ti'il  ill   rcHpect  of   a  fco  jiaid  to  u 

*"     .|  111  till'  I'liiteil  States,    notwithntaiiiling 

f,'"!'|ii,i  i.i.rviri's  hail  hrt'ii  ht'iii'lii'ial  to  till' I'.state, 

n   •  iistir  lia'l  ilisalloweil  to  the  solicitor  of  the 

I  mtiti>  his  charge  for  coini.aring  the  .Iceils  of 

'    ,,rtv  soM   to  iPiiri'liasfis   niiilcr  tin?  ilccree. 

r'iiiiH'.il,   till'  court    ovcrrulcil   the    in.istcr's 

j.'",  ii',  li  I'lfing  tlic  iluty  of  the  venilor's  solicitor 

r..."lli»t  ""'  cn;;i'osseil    ileeil  agrees  with   the 

•|  "  '     Where   the    master   hail    exerciseil    his 

jL,  ritimi  in  making  an  allowance  to  his  solicitor 


ADVAM'KMKNT. 
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|S!',erviL'i'«  ill  resjiect  of  iiicuinliraiiccs,  the  conr 
|.iii,«il  til  ilistiii'h  his  ruling.      Instalments  o 

^j[.\y,^tv\ icy  (not  the  ileposits  on  sale)  Were 

liV  the   iiiircli.isci's  to   the   solicitor  of   the 

iiMtiil*.  .lU'l  ''.V  '''"'   1''"''    '"'"   "-'"urt.      Ilelil, 

til'  wa.!  not  ciititlcil  to  any  remnnenitioii 

i„  tlii'tntatc  for  such  services,    it  lieing   the 

tviiftht'  jiiii'ihasers  to  ]iay  these  moneys  into 

lurt     A  sum  of  iiioiiey  (laiil  to  the  local  master 

ir  iiiinj.'  iiut  of  the  |irovince  to  take   tniilence 

"lis.illiw.'il,  as  it  was   not    shewn  that   the 

itiirs  hail  ilcsircil  it.     Certain  ilistMirscinents 

ir  tin  priiviii',' of  which  an   aHiilavit  hail   heeii 

(v,l,..  wi'ii!  ilisill  iwcil  on  taxation.      Ilelil,  that 

liiiir).'!'  for  iiicjiarini.'  the  alliilavit  was  also 

,.rlv  ilisalliiwcil.      A''  Itdliirlsiiii,  Itiiliirtunn  v. 

fhiiii.  i\  Cliy.  .').■>.'). 

Vliii't' there  is  a  iletieiency  of  assets  in  an  ail- 
ni-tntimi  suit,  so  that  the  claims  of  creilitors 
ii.tlK|iai.l  in  full.  I'oHts  of  jiroceeilings  wliich 
iviliiiii  iiistitiitcil  for  anil  have  rcsiilteil  in  a 
tit  til  the  istat(!  generally  will  he  orilcreil 
\k  jiaiil  tlieicout,  as  hetwceii  solicitor  ami 
int.    Id- 1 llroiii— Fouler  v.    irinnit,  2t!  t'liy. 

..,.,  oimrt,  in  making  an  order  to  stay  tho  jiro- 

tliii.'s  iif  a  creditor  who  had  instituted  pru- 
%liiii;s  ;it  law  to  recover  his  demand  after  ;iii 
ler  I'lir  the  ailniinistration  of  the  estate  had 
jn'.litiiiiii'il  in  this  court,  ordered  the  creditor 
[ri.a'ivi'  his  ensts  ;  the  creditor  and  his  attor- 
Jliii  the  aetiiin  hoth  swearing  that  at  the  time 
1111111.' iiiit  the  writ  they  were  not  .'iware  of  the 
jiliiLv  iif  the  aihiiiiiistratioii,  and  there  being 
Iri'iMiii  til  iluiiht  the  hona  tides  of  their  emi- 
Jet,  iiltliiiiiL,'h  it  w.i.s  shown  that  a  year  hcforo 
m  iii.l  lieeii  iintilicd  of  the  adiniiiistration 
Jei  l!r  Ilimhi-KOii  —  llinihi'xon  v.  Ili iiili i:taii, 
ICliv.  •-''.17. 


V.  AiiMiNisriiATioN  .\i)  LirK.M. 
■c.Jinry.  Smti/V'',  S  1*.  H-  42. 

VI.   MlsrKI.I..\NKOUS  r.VSKS. 

ilrlhwiiill  V.  lii'll,   10  Chv.  28.3,  p.  .321  ; 
t^y.Wiiiii.  11  Chv.  212,   p."  U'.ltl  ;  ^f(■l/('l•■■< 
V-/.,-.,  I'lCliy.  18.'),' p.  1891  ;  Clarbi  v.  Couk; 
|LV  110,  p.  414,-}. 

aliu  WHIiitiiis  V.  RrynoliU,  25  Chy.  49. 


ADMIT,  (NOTICE  TO.) 
See  Practice  at  Law. 


I  The  cviileliei!  of  acts  or  drel.'iratioliH  of  a  father 
I  to  reliiit  the  jiresiimptioii  of  advaneemcnt  miiHt 
he  of  those  niadi'  antecedently  to  or  eonteinpora- 
iieoiisly  with  the  transaction  ;  or  else  immedi- 
ately after  it,  HO  as  in  cU'eet  to  form  p:irt  of  the 
transaction  ;  hut  the  siilisei|nent  acts  and  dechi- 
r.'itioiis  of  a  son  can  he  used  .igaiiiHt  him  'ind 
those  claiiniiii,'  niider  him  hy  the  father,  where 
there  is  nothing  shewing  the  intention  of  the 
father,  at  the  time  of  the  tnilisactiiin,  snlhcielit 
to  counter  lit  the  eU'ect  of  those  declaratioUiI, 
llirihill  v.  ./iiliiiMtiii,  21  Chy,  2t)2. 

'  A  testator  devised  to  his  grandson  A.,  an  in- 
fant, .'10  acres,  part  of  his  farm,  and  the  remainder 
thereof  he  devise. 1  to  his  eldest  son,  the  fatlujr 
of  A.    Ky  the  evidence  of  the  father  it  was  shewn 

that  oil  \.  coming  of  age,  liy  .igi incut  lietween 

them,    his   father  conveyed   to   liini   ."ilt  .icies   of 

'  eipially  valnahle  land  in  lien  of  the  portion  de- 
vised to  him,  the  father  at  the  time  s.'iyinu'  that 
he  Would  charge  him  with  the  din'crcnee  in  value 
as  an  advance  ;  and  that  it  w.ts  siijiposcd  liy  the 
parties  that  no  conveyance  from  .\.  to  his  fatiiei 
w;is  necessary,  as  he  lieing  the  heir  at  l.iw  of  tho 
tcsta'or,  all  th.it  was  neeessary  was  to  destroy 
the  will,  which  was  doni!.  V]t  to  the  time  of  his 
death  .\ .  never  made  any  cliiim  to  the  .'tO  acres  ; 

I  on  the  contrary,  it  was  |iroved  tint  on  scvi.ral 
occisions  li(.  h  id  .'idinitti'd  the  fact  of  the  ex- 
change ;  Held,  under  the  circumstances  stated, 
siillicieiit  appc  ired  to  shi'W  that  the  eonvcyanco 

i  to  .A.  had  heeii  hy  way  of  an  exchange  of  lands, 
and  not  .'is  an  advaiiuuniunt  by  the  father  to  his 
son.      //*. 

Whoro  inonoy  is  advanued  by  .'i  father  for  the 
|>uri'li,'ise  of  land,  the  conveyance  of  which  is 
taken  in  the  name  of  the  son,  the  presumption 
is,  that  the  transiction  is  by  w;vy  of  adv.ince- 
nieiit  to  the  son.  In  siicli  a  cise,  there  is  no  re- 
suiting  trust  in  favour  of  the  father.  Kini.r  v. 
Tniri  r,  24  Chy.  477. 


2C4 


ADVKRTI.SKMKXT. 

I.    Sr.IlVICK  BY.  ON    ,\llSKSr  l)r.t.'KNI).\NTS. 

1.  Fiirrrl'Miiri'      Sltif-i   —   .Vic      I'lt.MIU'K      IN 

KlJIITV. 

2.  /;/  'if/irr  C</.v('.v —.?(■(■  I'lt.vi'riiK  in  I-Iimitv. 


Advertisement  in  newspiper — Contract  for — 
Ccmstruetioii.  See  Siurlair  v.  Ol/aini  Iron  and 
Stevl  Mannfadnrimj  Co.,  27  C.  P.  410. 

Agreement  by  phiin tills,  advertising  agents,  to 
place  defeiiilaiit's  cards  in  railway  st.itions,  as 
specilied--  Ineompleto  performance ^Kight  to 
recover  on  a  iiuaiituiu  meruit.  See  Foi<ter  v, 
Wilxon,  27  C.  1'.  r)43. 

By  assignees  in  insolvency  for  the  s.alo  of  pro- 
perty. See  O'Rlidhi  V.  Rokc,  18  Chy.  33,  p. 
420. 

Of  apj.lication  for  discharge  in  insolvency. 
See  /;(  n-  Jlnjj'nian,  5  L.  .1.  N.  .S.  71,  p.  448. 
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AMENDMENT  AT  LAW. 
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II. 


AFFIDAVIT. 

Form  of. 

1.   Intitulbvi,  4211. 

•J.  A(l,li/lo)i,  4211. 

3.   <'i,iiteiif.i,  4211. 

Commission  to  take  Evidknce- 

DEN'CK. 


-See  Evi- 


].  Form  of. 

1.  Int'dulliKj. 

Tlic  iiltld.avits  for  a  writ  of  attachnient  against 
an  al)si_'oii(ling  delitor  slumlil  l)e  entitled  in  the 
conrt.  Hurl  v.  /fiittmi.  23  C.  P.  fil3,  citing 
AlliiKiii  V.  Ktiiml,  3  P.  H.  110  ;  Su-if't  v.  J  ones,  (i 
L.  J.  ()3. 

Aliidavit.s  on  an  apj'cal  from  a  County  Conrt 
Judge  in  insolvenoy,  not  entitled  in  any  court, 
were  not  allowed  to  be  read.  Rv  tiharpe,  2  Cliy. 
Cliainl).  ()7.  — VanKouglinet. 

Sonihle,  that  the  omission  to  describe  the 
parties  in  the  intituling  of  an  affiilavit  under  the 
Insolvent  Act,  187"),  as.  9,  14,  18,  is  not  a  fatal 
objection,  if  the  description  appears  in  the  body 
of  the  aliidavit.  Mrjjoiiii/d  v.  Vleland,  6  P.  II. 
28!).— C.  J..  Chamb.~A.  Wilson. 


2.  AdiUtlon. 

The  affidavit  on  which  the  order  for  an  attach- 
ment in  ins<dvency  was  granted,  made  no  refer- 
ence to  the  debtor's  occupation  or  business, 
except  tliat  it  described  him  in  the  style  of  cause 
as  a  niercliant  :  -Hehl,  that  the  heading  of  the 
affidavit  is  merely  descriptive  and  not  an  allega- 
tion of  fact,  lie  Crwii,  1")  L.  J.  N.  S.  35. — C. 
C. — Sinclair. 

.3.   Contt-nU 

The  affidavit  of  service  upon  which  the  rule 
for  an  iittachment  for  non-payment  of  costs  is 
founded,  is  good,  though  it  state  the  service  as 
made  on  the  day  of  a  certain  month  instant, 
without  stating  the  year.  Rei/iiia  v.  Tuinh,  4  Q. 
B.  177. 

As  the  aflidavits  filed  on  shewing  cause  to  a 
rule  for  a  mandanms  in  this  case  were  unneces- 
sarily long,  tlie  corporation  were  oidy  allowed 
half  their  costs.  Jh  re  the  School  Truxteen  of 
South  Frei/trhkshiiri/,  nml  the  Corporation  of 
South  FreilericLilniri/,  37  Q.  B.  534. 

See  also  Ihiruhaiu  v.  Garveij,  27  Chy.  80. 


AGISTMENT. 

Of  horses— Liability   for.      See  Ilalliday  v, 
}Yhite,  23  Q.  B.  593,  p.  1G58. 


ALGOMA,   (DISTRICT  OF.) 

Held,  that  the  crown,  by  prerogative  right 
could  issue  a  commission  to  the  judge  of  the  pro- 
visional judicial  district  of   Algoma  to  hold  a 


court  of  oyer  and  terminer,  and  geiuiiil  uaul 
livery,  for  trial  of  felonies,  &c.  SfijiCl,. 
Wilson,  J.,  that  such  judge  having  hy  stc'ij ,' 
C.  S.  U.  C.  c.  128,  the  .same  pnwcrs  .iiiii,]!,.:  ' 
as  a  county  judge  in  Upper  Cani,!.,,  he  ,|,j„'j': 
have  been  appuinted  under  C.  S.  ('.  C.c.  li  «i,'. 
2,  to  act  as  conmiissioner.  lie'i'in.i  y  |„  , 
a/.,  42  (i.  B.  391.  


ALIEK. 

In   ejectment   the   plaintiff  claime.l  liv  iVi, 
from  (\,  the  devisee  of  one    I).,   aihiiitti'l  t.,' 
Mic  owner.     C.   was  describi'd  in  tlir  iln,!;,, 
a  place  in  the  United   States,   and  tin- i,l;iii,tit[ 
said  he  believed,  ))ut  was  nut  sui'i',  that  shuwii 

born  in  that  country,    luit  tlieic  was  i tjij, 

proof  that  .she  was  an  alien  Ixnn  :~Hj1i1,  tint 
an  objection  on  the  ground  (jf  aliriiaL'ic  ml, 
prevail.     Behiirt  v.  l)<hnrt,  2(1  ('.  I'.  4S!l. 


ALTEP.ATIOX. 

Of  che(pie.     See  Beltz  v.  ^f(l|.^(,li.•l  IhiiJ-  a 
Q.  B.  253. 


AMENDMENT  AT  LAW. 
I.  Of  Writs  and  IIetuhxs. 

1.  Capi.in  ad  Sati-'fiicieiKlinn,  4212. 

2.  ircfV.s  of  Suiiiiiioiis,  4'J|-_'. 

3.  0th,' r  Wril.t,  4213. 

II.  Addino  or  Strikino  oit  rAi!rif>, 

1.  Plaintlff.%  4213. 

2.  Defendants,  4214. 

III.  Of  Pleadinos. 

1.  Addimj  Vount.i  mid  PI' as,  4214. 

2.  Other  Canei,  4215. 

IV.  Verdict,  421(i. 

V.  Notice  of  Trial,  42I(J. 

VI.  Practice,  421(!. 

VII.  Miscellaneous  Cases,  4216. 

VIII.  Of  Conviction— .S>('  Convk  tion(Sitf. 
— Taverns  and  Simrs. 

IX.  Of  Indictment— Ac  Cki.minm.  i..i«. 


I.  Of  Writs  and  Hetihn.s. 

1.   Capias  ad  Satisfanneliim. 

Amendment  of  writ  of  ca.  sa.  graiitud  mi  pjv-, 
ment  of  costs  without  setting  aaiile  .invjt"! 
defendant  under  it.  Oaiidile  v.  fVliit'!,  -'LI. 
209.— C.  L.  Chamb, -Burns. 

2.    Writs  qfSunwio:  : 
Leave  was  granted  to  amend  1iy  iiisertiiif'tlf 
name  of  the  Chief  Justice  on  payment  "f  o»ts. 
and  serving  anew.     Croni/n  v.  A-^lin,  '2  L.  1. 1« 
— C.  L.  Chamb.— Richards. 
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torminer,  uikI  gcinTiil  j;a„l  ,|,,. 
(if  felonies,  &e.  Si-mlii,.  h..,- 
nich  judge  Iwiviiig  l,y  suc.Hi,; 
<,  tliu  same  pnwcis  :iihl,liit;„ 
a  ill  Uiiper  Canada,  he  ,„j,|^j 
ted  unr.er  C.  S.  l'.  (',  c.  1),  ',,j 
uissioiier.     lii-'jinn  v.  .l/,,.,.,) 


ALIEN. 

the  plailltiiV  elailiii:(l  liy  ,',^(,1 
iseeof  one  I),,  adiiiittnUoli,. 
,vas  desurilied  in  tliu  ikvihu-.if 
nited   States,   and  the  itlaiiiti} 

but  was  not  sure,  tlwt  s\\i:\\x< 
intry,  l)ut  tliero  was  luiutltr 
vas  an  alien  born  :H"lil.  that 
;he  groun<l  of  alifnagiMMul^i^'i; 

V.  Dihiii-I,  2(i  ('.  I'.  4Sn, 
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AMENDMENT  AT  LAW. 


4214 


(ALTERATION. 

>ec  Bifltz  V.  M<ili()ii.<  Wi'/ii.  it  I 


S^DMENT  AT  LAW. 
:ts  and  Returns. 
18  ad  SatUfac'iPiiihiiii,  4'21J, 
li  of  Slim  Willi!',  ii\'2. 

-  irc(7.t,  421:5. 

OR  StKIKIXi!  OfT  rAKTIEv 
itiff.S,  i-lVA. 
idinit>i,  4214. 

UIN(JS. 

nil  Coiu)f.i  ami  Plms,  4'2U. 

('ihif-i,  42 1 i). 

,  421(!. 

;)F  Tki.vl,  421(1. 
;e,  42  Hi. 

ANKOl'S  C.VSF.S,  421t). 

j-KTION-— ,S>CoNVirri(lN(SiTf,'i 

|vi;kns  .\ni>  Siioi's. 

JTMENT— >SV(^  CkIMINAL  i..l»' 

|\Vun',s  ,vNi»  lU'.rniNs. 
Vhk  ml  SfiHxj'a''iiii'li'i'>- 

|f  writ  of  ca.  sa.  graiitud  »ii  I'lV; 

ntlumt   setting  asiilf  arn.-t  ^'l 

it.     Gainhk  V.   W'liiK,  ■•■■'■  | 

Inb. -Burns. 

ljr)vV.s  ofHiiiiimo'  : 
Intcd  to  amend  by  inserting;  tke 
lef  Justieeon  iiaymtiit  "i  ^''*  ] 
Croii!iii\-Ad'iii,il''-^^' 
-Riehards. 


AU(i  by  inserting  an  endorsement  of  the  plain-  ' 
I  ff ^ilaim, anil  ol  tlie  attorney's  name  who  issued 
rj  ,in  tcriiis  of  re-serviee.      DiirU  v.  C'arriitlier.i, 
\«l ,(.  iO!).— C  L.  Chand).— Hums.  ! 

V  writ  of  summons  may,  after  its  i.ssue  and  ; 
I  before  service,  lie  amended  on  pra.'eipe  by  substi- 
Ihitiii"  .'>»'-'"  I'l'^'"''''*'  without  an  order  ;  and  on 
I  mih  amendment  there  is  no  neeessity  for  reseal- 
\w  iHir  need  it  appear  on  the  copy  served  that 
I ,ii''  imemlmunt  has  been  made.      Wurthiiujlvn  v.  , 
\\;„k,ru  (i  l*.   i!-   'i^--*-'-   ^-   Chamb.— Dftlton,  , 
IC,  ( ..i/^  .•  -Morrison. 

l  |^..,yg  granted  to  issue  nuue  pro  tunc  a  concur- 
iRiit  init  liir  service  cmt  of  jurisiliction,  to  niake 
I  m,.iil  ii  service  on  the  defendant  whose  domicile 
Ui-witliin  the  jurisdiction,  but  who  had  been 
I  struil  i'"t  of  it  with  a  writ  for  service  within. 
lj/,/,v,//'  V.  Diii'is  ft  III.,  G  F.  R.  275.— C.  L. 
ICliaiiiit.— I'alton,  C.  C.  (0  P.  i 

I  The  absence  of  the  signature  of  the  clerk  of 
|tb  iircicess  upon  a  writ  regularly  sealed  and 
liiiuiil  hy  the  deputy  clerk  of  the  Crown,  is  an 
lirrtiiiiiaiity  wliicli  maybe  amended  under  the 
|a.  .f. -Vet.  Laliiiilii-  v.  Darliiin,  7  R.  R.  355. — 
IC.L.  Cliamb.-Dalton,  C.  C.  .0  I\ 


3.  Olhe  •   Uyiti. 

F.mir  in  the  form  of  action  in  the  body  of  a 
I  UTit  iif  capias  may   be    amen<led  after    arrest 
iil"iii  l>ayniont  of  costs.     Lnjiarw  Ltnox,  3  L. 
J.  S'J.-C.  L.  Chamb.— Hagarty. 

Ainendniunt  of  ti.  fa.  lands.     See  li'njiu'ij  i-l  ul. 
V. /)«,>,  ilL.  J.  185,  p.  14.J5. 

01  ile.xription  of  goods  in  writ  of  replevin. 
ISny/(ioci;y((»  V.  JJrlicoll,  8  P.  R.  184. 


II,  Adding  ok  Strikincj  out  Parties. 
1.  J'luiiilijlk 

U'here  plaintitl's  sued  in  their  individual 
mmi'j,  ilescrihing  themselves  as  trustees  of  the 
Vt>liyMi  Methodist  Church  of  Brussels,  an 
snii  udineiit  was  allowed  at  the  trial  by  striking 
out  the  names,  and  allowing  them  to  sue  as  a 
ciqiiinition,  incorporated  under  C  8.  U.  C.  c. 
ftlt—llelil,  that  the  amendment  was  authorized. 
Till  Tnistn:.i  of  till'  Aiiilejic'dli'  C'oiiijinjatioii  of 
till  Wixhijiiii  Mdhndkl   Church   in   Canada   v. 

fmr,  -a  C.  P.  533. 

Ill  ejectment,  objeetion  having  been  made  on 
tliiMrguiuent,  for  the  hrst  time,  that  the  action 
ik'iiiU  have  lieen  brought  in  the  plaintiffs'  cor- 
ftiMte  name  as  trustees  of  a  church,  or  at  any 
ntv  luuler  the  designation  in  the  deed,  the  court 
»ll"Wi.'il  the  record  to  be  amended  in  this  respect, 
ml  the  verdict  to  stand  in  favour  of  the  plaintiff 
t'li  1111111,  the  (inly  one  remaining.  Coleman  et 
Ul\-..]l,„,rr(tal.,  44  Q.  B,  328. 

W  here  a  declaration  was  held  bad,  because  by 
ft'  1 1!  lieiieticiarics  jointly  on  a  policy  of  life 
111-  imee,  an  ainendinent  was  allowed,  striking 
out  ill  hut  one  plaintitt'  and  allowing  her  to  de- 
clir.  anew  for  her  share.  Frn.ier  v.  P/iunix 
il  ■-I'Lii'e  Ins.  Co.,  3(i  Q.  B.  422. 

A'l  assignee  of  a  chose  in  action  having  impro- 
1*  ly  'Keil,  an  aniendinent  by  adding  the  name 
•'1  :i»'  MsigiKir  as  a  plaintiff,  was  refused  on 
«K"  11  after  trial,  as  such  an  amendment  could 


only  have  been  made  on  payment  of  all  co>,ts,  aid 
this  would  have  Ijcen  of  no  practical  advantage 
to  the  assignor,  who  could  still  sue  in  his  own 
name.      Wood  v.  ifrA/jiini',  1  App.  R.  23-1 

In  ejectment  plaintiff  claimed  as  assignee  of 
M.  of  a  mortgage  nnide  by  (J.,  and  the  substan- 
tial defence  was  that  the  mortgage  had  bet'U  jiaid, 
or,  if  not,  that  the  defendant  .should  lie  allowed 
to  redeem.  At  the  trial  the  cau.se,  by  consent, 
was  referred  to  an  arbitrator  with  the  powers  of 
a  judge  at  Nisi  Prius,  as  to  ailding  parties,  &c. 
After  the  reference  had  been  entereil  upon  it  was 
discovered  that  there  had  lieen  a  iirevious  assign- 
ment to  K.  \V.  and  J.  \V.,  whom,  although  their 
title  was  adverse  to  the  plaintill',  on  their  con- 
senting thereto,  and  after  notice  to  defendants, 
the  arbitrator  ordered  to  be  added  as  co-plain- 
tifl's.  On  motion  by  defemlant  to  set  aside  the 
order,  but  without  shewing  that  he  was  in  any 
way  prejudiced  thereby: — Ilehl,  by  Osier,  J., 
that  under  the  A.  .1.  Act,  .Sti  Vict.  c.  8,  O.,  (R. 
S.  O.  c.  4!), )  the  arbitrator  had  power  to  ni.ike  the 
amendment,  and  that  it  was  properly  made,  as 
it  caused  complete  and  final  justice  to  be  done  in 
the  action.  Held,  also,  that  even  if,  under  the 
circumstances,  the  amendineiit  was  improper, 
the  motion  should  have  been  to  revoke  the  sub- 
mission.     Wriijht  V.  Cri'ii/htun,  30  C.  P.  5. 

See  Worthimjton  v.  Boidfoii,  (;  P.  R.  (J8,  p.  4213. 

2.    Difi:ndnii/s. 

In  an  action  for  services  rendered  to  defen- 
dants' vessel,  the  plaintiffs  proved  or.iUy  that 
the  four  defendants  sued  owned  the  vessel. 
One  of  them  was  then  called,  and  swore  that 
another  defendant,  W.  B.,  .Jr.,  had  cease<l  to 
have  any  interest  in  the  vessel  when  the  ser- 
vices were  rendered,  thoUL'h  he  was  still  a  regis- 
tered owner.  The  name  of  this  defemlant  was 
then  struck  out.  No  certilicate  of  registration 
was  produced  ; — Held,  that  under  the  ( '.  L.  P. 
Act,  s.  (iS,  the  amendment  was  authorized  ;  and 
that  the  name  of  a  defendant  improperly  joined 
may  be  struck  out  withimt  his  consent,  and  even 
against  his  express  olijectiou.  Lidr  Siipi-rior 
Xariijii/ion  Co.  v.  Jiiatti}  it  a/.,  34  Q.  B.  201. 

Under  the  extensive  powers  of  amendment 
conferred  by  recent  statutes,  it  was — Held,  that 
there  was  power  to  substitute  the  city  of  Toronto 
as  defendants  in  this  case.  Trotlir  v.  Toronto 
Watir  Worlv  Comiiiiisinn,  14  L.  J.  N.  S.  108. — 
C.  L.  Chamb.- -Dalton,  C.  C.  ,f  P. ;  Hagarty. 

See  also  llooriijan  v.  Driscol/,   8  P.  R.  184. 


III.  Of  Pleadings. 
1.   Addimj  Coiinl.-i  and  Pli'nu. 

An  insurer  with  a  nnitual  insurance  company 
is  not  liable  for  assessments  made  before  his  in- 
surance was  effected,  or  premium  note  given. 
At  the  trial  the  .Judge  so  ruled,  and  refused  to 
allow  defendants  to  plead  a  subseipient  assess- 
ment made  after  the  policy.  The  court  would 
not  grant  a  new  trial  on  the  ground  of  such  re- 
fusal, no  affidavit  of  such  assessment  being  filed. 
On'i'n  V.  The  lieave.r  and  Toronto  Mutual  Fire 
Insurance  Co.,  34  Q.  B.  78. 

Semble,  that  the  rejilication  of  excess  in  an 
action   for  assault   may  be    added  by   way  of 
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AMENDMENT  IN  EQUITY. 
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amendment  at  the  trial,  and  if  so  by  the  court 
even  after  judgment  in  the  cause.  O'laan  v. 
O'anuh/,  170.  P.  233. 

Hehl,  on  n.otion  against  the  verdict,  that 
even  if  trover  was  not  maintainable  in  this 
case  for  conversion  of  plaintitl's  wheat,  leave 
would  now  be  granted  to  add  a  count  for  money 
had  and  received,  the  contest  at  the  trial  being 
as  to  whether  tliere  was  a  continuing  security, 
and  not  as  to  the  form  of  the  action.  O'ihbs 
tt  al.  V.   The  Dominion  Bank,  30  C.  P.  3G. 

Plaintiff'  in  ejectment  held  estopped  in  ecpiity 
from  setting  up  title  to  tlie  land,  and  an  e([uit- 
able  (Uifencc  setting  out  the  facts  diiected  to  be  ; 
added  in  term,  an(l  a  verdict  to  be  entered  there- 
on for  defendant.      S/i  reiin  v  /iiirk;  43  Q.  B.  1.       I 

Action  on  life  insurance  policy — Want  of  cor-  | 
porate  seal  set  up  as  a  defence-  -Ivpiitalde  re- 
plication, seeking  niforniation  of  policy,  or  to 
estop  defendants,  allowed  to  l)e  added  in  term, 
and  new  trial  on  it  refused.  Wriij/if  v.  Sini  Mii- 
tuul  III.-*.  Co.,  awl  l/iri-c  ot/iir  rasrs,  2!)  C.  P.  221. 
Aflirmed  in  appeal  ;  not  yet  reported. 

In  an  action  on  a  bond  for  the  payment  of 
purchase  money  of  land  taken  by  a  railway  com- 
j)any,  no  suggestion  having  been  made  as  to  any 
defect  in  title,  and  plaintiti's  counsel  offering  at 
once  to  deliver  a  conveyance  of  the  land  to  the 
company,  the  court  refused  to  allow  a  pica  to 
be  added  denying  tender  ot  eonveyance  before 
action.    J/((.>.>(/;(  V.  Ji'olnrhoii  <t  (if.,  44  ().  B.  323. 

In  an  action  on  the  common  counts  for  work 
and  labour,  the  plaintiff'  was  not  entitled  to  re- 
cover, not  having  procure<l  the  certificate  of  the 
architect  in  charge  of  the  work  which  was  a 
condition  precedent.  The  defendant,  liowever, 
had  <lisniis.sed  the  plaintiff'  from  the  work, 
assuming  to  act  under  a  condition  of  the  con- 
tract which  it  was  lield  did  not  warrant  such 
dismissal.  An  amendment  was  made  in  term, 
adding  a  count  for  sueii  dismissal  of  the  plaintiff, 
whereby  lie  was  prevented  from  completing  the 
contract,  and  from  obtaining  tlie  architect's 
certificate  for  the  work  already  done  by  him  at 
the  time  of  dismissal;  and  as  all  the  evidence 
which  could  be  given  in  relation  thereto  had 
already  been  given  under  a  plea  setting  up,  the 
dismissal  under  a  supposed  riglit  conferred  by 
the  contract,  a  verdict  on  sucli  added  count  was 
entered  for  tlie  plaintiff'.  Sniit/i  v.  Gorilon,',  30 
C.  P.  553. 

2.   O/hcr  Cii.<ies.  f 

In  an  action  on  a  mutual  insurance  policy  : — 
Held,  affirming  the  judgment  of  the  Q.  B.  43  U. 
C.  P.  102,  that  a  defence  under  37  Viet.  c.  44, 
s.  52,  <.).,  that  the  action  was  brought  too  soon, 
w.as  not  open  upon  the  pleadings  set  out  ;  and 
an  amcndiiieiit  was,  under  the  circumstaiices, 
refused.  Frvti  v.  Wellington  Mutual  Insurance 
Co.,  4  App.  K.  293. 

Held,  that  where  in  an  order  to  join  issue  and 
demur,  leave  is  grarited  to  amend  within  a 
certain  time,  without  any  express  stay  of  pro- 
ceedings, such  leave  operates  as  a  stay  until  the 
expiration  of  such  time.  'J'ai/lor  v.  The  Grand 
Trunk  Ihiilu-an  Co.,  G  P.  R.  I'TO.—C.  L.  Chamb. 
— IJalton,  C.  C.  .1'  P. 

Semble,  that  it  is  not  proper  to  allow  amend- 
ments at  the  trial  which  end  or  must  end  in  a 


demurrer.      Sheermnn    v.    Toroni,)^  r;,-, 


"111  ,1 


Bruce  IMlwaij  Co.,  .34  Q.  B.  451 

Held,  that  the  declaration  by  a  liusljmui 
wife  for  the  slander  of  the  wife,  claimii,,,'!'!!' 
damages  as  the  wife's,  alth'tugli  wlan  ivnrt  ..  i 
they  might  belong  to  the  husliuiid,  was  i'i.h  1 
jcction,  and  at  all  events  was  nieiely  a  inat-  "J 
form,  and  so  amendable.  ('(iiii/iLll ,«  "^  " 
Camphell,  25  C.  P.  3(J8.  '   '  '  '■ 

A  ])olicy  of  insurance,  issued  aftii-  H!)  Viit 
24,  did  not  contain  the  conditiinis  ininl,.  iii,.,.^ 
sary  by  tliat  statute  : — Held,  tliat  tlio  fact  ui<\'  i 
declaration   having  stated    that  tiit!  ])i,l,|.v  «f 
subject  to  conditions,   which   it  set  nut,  ibh,,,  f 
preclude   the    plaintiff'    from   coiitLiidin.;  di,,' 
were    no   conditions   upon    tlic    imlicy,  ^im  ™| 
amendment  would  be  allowed   in  nnlortn^titl 
the  contract  ]>roved  according  U>  its  ieL;,il  iil,!., 
ParnouK  V.  T/ii:  Citizens'  Jnx.  Co.,  4;i  (^i.~|j  .in  ' 

See  .also  (7//A7fn/f/ ^/  al.  v.  Wail.iirorili  .i  ,ii  ] 
App.  82;  Broirn  v.  Tlie  Cor norationufili,-VuLA 
of  York,  8  P.  K.  1.39.  1 


IV.  Verdict. 

See  McEdwards  v.  Palmer,  2  Apii.  U  4'!i| ,,  1 
3910.  '    "' 

V.  NoTTCE  OF  Trial. 

Notice  of  trial  was  given  by  iiiistaki;  kr  thj 
lltii  January,  instead  of  tOth  .laimaiv.  |i..in.r 
dant  did  not  appear  to  have  liecii  iiiisljil  :--H(H,| 
that  the  plaintiff  might  amend  iiiidur  tlif  \,\ 
J.  Act,  1873.  Meehan  v.  Walsh,  li  \\  ]\.  ■:<}{. 
C.  L.  Chamb.— Ualton,  C.  C.  a-  P. 


VI.  Pkactk'k. 

Semble,  that  when  an  amuiidniciit  is  allnirjill 
it  .should  in  fact  be  made  bcfoi't!  tlio  viKiwiiJ 
recorded.  L)oe  d.  CurilUer  et  al.  v.  ^dnr-, )| 
Q.  B.  490. 

VII.    MlSCELLANEOU.S  CasES. 

Held,  that  a  defect  in  notice  of  acfimi.  kM 
(piired  to  be  given  by  C.  S.  U.  C,  c.  I.d,  s.  H| 
could  not  be  amended  under  ss.  4!l  ami  50  n 
A.  J.  Act,  1873.     McCrum  v.  Fah  v,  (i  1'.  li.  Vii 
— C,  L.  Chamb.— Dalton,  C.  C.  ,i' P. 

The  relator  in  his  relation  failed  tn  state  thtl 
he  was  a  candidate  or  a  voter,  as  i'e(|iiiioilliv!{| 
Vict.  c.  48,  s.    131,  but  the  fact  tiiat  l,e  re  s 
appeared  in  one  of  the  affidavits  ;~lkl(l,  tliitii 
the  fact  was  before  the  court,  an  aiik'iiilmtiilfl 
the  relation  under  a.  50  of  A.  .T,  Act  "f  h^^l 
might  be    allowed.     Bei/iua  e.r  rel.  (I'll'ik^.i 
Charlton,  G  P.  K.  254.  -C.  L,  Chaml).-ii;Ji.n| 
C.  C.  <l'  P. 


AMENDMENT  IN  EQUITY. 

I.  Of  Bills. 

1.  After  Peplirntion,  4217. 

2.  At  and  After  the  Htaniej,  4il?. 

3.  Other  Cases,  4217. 
II.  Of  Dei  kef.,  4217. 

III.  Of  Master's  EEroRT,  4218. 
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i»,  V.  Tovoiil.i,  (If,,.  , 
14Q.  B.  451. 

claration  by  a  IuisIhiui  ,,i„j 
■  of  the  \\\U',  c'laiiiiii,...  the 
s,  ivlth')Ugli  whuii  ivthv,  :^,^ 

,()  the  Inisliainl,  wum 1,. 

'cuts  was  nu'iuly  aiiuittrtui 
ida1)le.  Ciiiiijili'll  ci  „!■  y 
1()8. 

nice,  issued  aftrr  Sll  Vi^t  ^, 
the  eonilitiiins  iikuIc  mr,*. 
•.--Hehl,  tliiit  tho  bt  .ij  tilt 
stated   that  tlic  \u,W-\  «;ii 
.8,  which  it  set  iiut,  ili.l  i,„t 
tiff    from   I'diituiiiliiig  tlirre  I 
8   upon    the    (lolii'v,   i„i  in 
he  aUowed  in  nnlov  t"  >t,itc 
I  aceordiny  to  its  Icynl  tilitt.  | 
izem'  hix.  ('<>.,  43  (I  U.  -M. 

I  (I  III.  V.    Wdil.^iroi-th  'I  ,il.,]\ 

The  Corjioriilioii  u/tlifij J 

39.  ' 


V.  Vekdiit. 
V.  I'dliiKi;  -2  \\>[K  U.  43!),p,j 


^OTTCF.  OK  TlilAI,. 

was  given  hy  iiii>taku  i..n 
tead  of  10th  .lam\iiry.  HtfaJ 
\r  to  have  tieeii  iiiisluil  ;-HcU,l 
'  might  amend  uihUt  tli.-  il 
rrlxuiy.  IIVW,,  H1M:.iM,-| 
)rtlton,  V.  ('.  A-  P. 

7\.  Phactuk. 

hen  an  aniemhiK'Ht  is  allnwdl 

be  made  hetori'  tliu  viiViktiil 

[1.   Citmllicr  1 1  1(1.  V.  Jm,«-,4| 


iscm.T.ANEOU.s  Casks. 

licfect  in  notice  of  actimi.  it-l 
n'hvC.  S.  U.  C'.,c.  Wi.^1^1 
Inde'dunderss. -lilaiuLiOnltliir 
Mfdnimv.  /''./A y.  li  I'.i;.  1*1] 
-Dalton,  C.r.  Al\ 
Ihis  rehation  failed  to  statt  I 
Ite  or  a  voter,  as  rc(iniro41\vJ 
1^1    hut  the  fact  that  l.o  «:ii  i 
f  the  athdavits  ;  "llfW.  tbH 
kre  the  court,  an  aiucn.lnKiil* 
er  s.  r,0  of  A.  .1,  Ad  ;;lp^ 

254. -C.  L.  C'liamli.-li;ib.*| 


klENT  IN  EQUITY. 

fepliratiuii,  4217. 

After  the  Fkamij,  i-^i' 

>.,M,  4217. 

b,  4217. 

U'h  Report,  4218. 
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ANIMALS. 


4218 


I.  Of  BILL.S.  I 

1.  AflT  Replieathm.  I 

1,1  i  suit  for  specitic  performance  of  an  agree- 
I  .'f.,r  the  sale  of  the  wife's  land,  the  iilanitifl' 
«iliu\vedto  amend  his  bdl  after  replication, 
r*«titiiiy  tliat  the  luishand  had  signed  the 
I  l.'nitiitas  agent  lor  his  wife,  without  swear- 
I  ''^aliit  the  ameinhneiit  was  true,  although  the 
1  «ii  h;i<l  ilii"''''!  its  truthunder  oMi.  JacL^uii 

[v,    llul»'fl)"'ll,     ' 

'  Mi'i'iiHis,  y.v/''-'''c. 


1'.    11.    148.— Chy.    Cliainl).- 


2.  At  iind  A/tar  the.  Ilearbuj. 

WhiTC  in  a  suit  against  trustees  to  enforce  a 
lialitho  bill  <iiil  ""t  distinctly  set  forth  the  terms 
Ijiiil  omilitioiis  of  the  sale  to  the  testator,  hut 
Itka-  was  no  iloul)t  what  they  were  intended  to 
■  be  tlk'  Liiuit  allowed  the  hill  to  he  amended  at 
lllii'  lairing,  and  made  the  decree  as  asked. 
\^\u'\.M':t\ii';  22l'hy.  254. 

Ilv  II  iiaiagraiih  of  the  plaintiff's  bill  for  parti- 
Itiiin  iiii  mist'r  by  defendant  was  alleged  at  such 
lnhti'  iiiul  continued  possession  since,  as  wouhl, 
liitiia    have  defeated   the  plaintiff's   claim  to 


did 


•Kht 


hut  tills  statement  was  not  proved,  on 
jtlii  i.iiitniry,  the  fact  was  proved  to  be  otlier- 
fw ;  \m\  the  court  being  of  opinion  that  the 
Ititk  111  the  iilaintitf  was  clearly  made  out,  directed 
til,  (ilijeetioiiablc  paragraph  to  be  expunged,  it 
L|y  evident  from  the  course  the  suit  had  taken 
ftihliltiiilant  would  not  be  placed  at  any  dis- 
kHita"e  thereby.     t\)ley  v.  FoUai,  20  Chy.  40:i. 


3.  Otlii'V  (\m-s. 

(ii,lui'  nisi  to  dissolve  injunction— Ameml- 
Biiit  I'i  liill  lietore  (Hssolution — Defendant  must 
inswor the anieiidmeut— costs.  Fi.thir  v.  WiLion, 
llliy.'JlS. 

raiilkation  held  irregular  which  contained  new 
Battiihy  way  of  confession  and  avoidance  of  the 
tleiiiia'  set  up  by  defendant's  answer.  Such 
latttishduhl  lie  introduced  by  way  of  ameiul- 
ktiit  tn  the  1)111.  ('o.i:  v.  Kealhiij,  G  1'.  11.  31(j. — 
iy.  ehainl).— Holmested,  Jifjhre. 

I  On  .111  ajiiieal  in  a  suit  seeking  to  have  the 
ifunliiiit deelaied  a  trustee  of  lands,  it  appeared 
tt  tlie  evidence,  if  implicitly  relied  on,  tended 
)  make  defendant  a  mortgagee  rather  than  a 
tHiki.  A  motion  was  then  made  tf)  amend  the 
I  ill  order  to  make  that  case ;  the  court  of 
*al,  however,  rehised  the  application  us  not 
iBg  an  exercise  of  sound  discretion  to  permit 
laiiieiidiiient  at  that  stage  of  the  suit.  Mc- 
*iii.<v.  .l/c.l/(()/i(.v,  24  Chy.  118. 
||ee  also  Dumljle  v.  Liirush,  27  Chy.   187. 

II.  Of  Decree. 

I  When  a  necessary  direction  is  omitted  in  a  de- 

s  the  court  will  amend  it,  although  the  decree 

hccu  passed  and  entered.     In  such  a  case 

Ipriijier  mode  of  proceeding  is  by  petition. 

iiitt  V.  llyik,  6  L  J.  94— Chy.  Cliamb.— 

|At  the  hearing  a  decree  was  pronounced  de- 
tiiig  a  deed  void  to  the  extent  of  the  interest 
lerveil  in  favour  of  the  grantor  and  his  wife, 
ithe  children  of  a  daughter  of  the  grantor,  but 


in  drawing  up  the  decree  the  <leed  was  declared 
void  as  to  the  children  of  an  intendcil  marriage 
of  the  son  of  the  grantor.  Umler  this  decree  a 
sale  of  tile  trust  estate  was  had  at  the  instanco 
of  the  plaintill',  a  creditor,  who  had  llled  the  bill 
iiii[)eacliing  the  dei'd  as  fraudulent.  The  ciuirt, 
under  these  circiimstanccM,  refused  to  carry  (Uit 
the  sale,  and  orih'i'cd  the  ilccrce  to  be  corrected, 
and  a  new  sale  had  in  which  the  interests  of  the 
children  of  the  marriage  should  be  protected. 
Thiimji.iuH  V.  Ihiihl,  2(1  Chy.  .381. 

111.  Ok  Ma.ster's  llErouT. 

When  the  correction  to  be  made  in  the 
master's  finding  is  siini>le,  a  reference  back  to 
him  for  that  purpose  need  not  be  directed,  the 
necessary  alteration  can  l)e  made  by  the  order 
drawn  up  on  the  appeal.  'JWlir  v.  SI.  Jahii,  10 
Chy.  85. 


ANIMALS. 
1.  Okksi'rixg,  4218. 
II.  Mi.sc'ELi.ANEous  Cases,  4218. 

III.  SllEEI'— Ac  SHEEl'. 

IV.  Waukantv  ok. — Vw;  Wakuantv. 

I.    OFKSl'lflNll. 

Ill  April,  184(),  plaintiU's  mares  str.ayed  to  de- 
fendant's farm,  wdio  advertised  them,  and  no 
owner  appearing,  he  began  to  use  tliein  abdut  a 
year  afterwards.  In  .Inly,  ISKl,  the  same  marcs, 
being  supposed  to  be  on  the  plaintiU's  pasture, 
were  sold  by  the  sheritl',  under  an  executioii 
against  plaintiff,  to  one  Scott,  who  never  obtained 
possession  of  them,  but  hearing,  in  IS,")2,  that 
they  had  foaled  and  were  in  defendant's  posses- 
sion, nuide  a  written  demand  on  defendant  for 
them  and  their  progeny  in  September  of  that 
year.  A  year  afterwards  S.  made  over  his  intei 
est  to  the  plaintiff  as  a  gift,  without  a' y  eon- 
sideratioii  or  delivery.  In  1855,  the  plaintiff" 
made  a  demand  on  defendant  for  the  mares  and 
colts,  which  was  refused,  and  he  brought  trover: 
— Held,  that  the  measure  of  damages  in  trover 
is  the  value  of  the  property  at  the  time  of  con- 
version, and  conseipiently  that  even  if  the  plain- 
tiff hail  not  been  barred  by  the  statute  of  limi- 
tations he  had  no  claim  to  be  the  owner  of  the 
animals  subsecjuently  bred  from  the  mares.  Scott 
V.  J/tvl(/«Hc,  ()C.  P.  302. 

In  the  ciise  of  a  gratuitous  loan  all  the  increase 
and  ott'spring  of  the  loan,  and  everything  acces- 
sional  to  it  (in  this  case  a  pair  of  mares,  offspring 
of  a  mare  loaned,  and  portion  of  a  set  of  harness 
acquired  as  payment  for  the  use  of  oxen,)  belong 
to  the  lender,  and  must  be  returned  at  the  de- 
termination of  the  loan,  and  are  not  subject  to 
seizure  under  execution  against  the  bailee.  D'd- 
laree  v.  Doyle,  43  Q.  B.  442. 

See  Peers  et  al.  v.  Carrall,  19  Q.  B.  229,  p. 
1423. 

II.    MlSCELLANEOtia  CaSES, 

Inj  ury  done  by  vicious  horse  allowed  to  go  at 
large  on  the  highway.  —Form  of  declaration. 
See  Chase  v.  McDonald,  25  C.   P.  129,  p.  2525. 
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4219 

Tliu  n-(.i<l  "cattle"  in  C.  S. 
ii])i)lif.s  to  horses.  MfAl/nin' 
Tnuik  l{.   W.  Co.,  38  Q.  B.  446. 


APPEAL. 


lij) 


c. 

V. 


C.    (]('),     8.    l.S, 


ANNUITY. 

Whore  .1  devise  of  real  estate  is  niailc  suhjoct 
to  tile  payment  of  an  annuity,  anil  tlie  ileviseu 
accepts  the  devise,  he  will  he  deemed  to  have 
assumed  a  i)ersoual  liahility  to  p.ay  the  amount, 
which  will  i>e  enforced  by  this  court.  Cdrtt-r  v. 
Cartir,  •_•(>  Chy.  2.3-2. 

See  Milkrv.   !';-•/.■,•  ,-.<,  23  Chy.  218,  p.  2842. 


ANTE-NUPTIAL  SETTI.EM  ENT. 
See  Hu.sH.VND  Axu  Wife. 
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APPEAL. 

From  Superior  Corin's. 

WInii  ApiH'oi  irill  lie,  4219. 

Time  for  Ajipeallmj  and  Notice,  4220. 

3.  Bond  find  A/loivfince  and  Stni/  of  Pro- 

ceedinijn,  4221. 

4.  Co,s7.s  4222. 

5.  Otiu r  Ca-iis,  4223. 

[T/ie  prfvioiix  eauex  an  to  Appeal  from 
Sii/ierior  Courts  will  he  found  under 
"  Error  and  Aiu'Eal."] 

Fr().>[  Awards  —  See   Arbitratiox   and 
Award. 

In  Pkuceedinos  for  Quieting  Titles — 
See  Quieting  Titles  Act. 


Held,  that  an  api)eal  does  not  lii.  to  thi,,,,  a 
from  a  iu<lL'nient  of  the  court  of  ('.  |'  i,i„.,;,i" 
a  prehnnnary  ol))ection  as  to  tli.j  |iiri«ili,ti,,,,  i 
the  court  to  try  a  coutrovert(^d  <i(tiiiii  t  r 
Dominion.     In  rr  Ximidrn  F.lirf,,,ii.<  \ 
407. 

An  appeal  does  not  lie  to  the  ( 'miit  ni  \i,u  ) 
from  a  <leeisiou  of  a  judLje  sittiii"  fni' rli„  ,  „_I 
out  or  term,  on  a  motion  to  disi'lmi;,!. ,,  ,,|,| 
on  habeas  corpus,  under  either '.'ll  S  ;)ii  \ 
4.1,  or   It.  S.  O.   e.   38,  8.   18.     In  ,-,  /;„„,,/, 
App.  H.  191. 

Helil,  that  the  Sujn-eme  Court  nf  ( 'an;i,bi  ju, 
no  jurisdiction  when  juili,'infnt  a]i|ii>iilni  ■n,,, 
was  signed  or  entered  or  iirouoMiiiid  iiivvi..ist( 
to  the  llth  .January,  l«7(i,  wIk^ii  liy  |,r,,(! 
tion,  issued  by  order  of  tlie  Ciivi'i-imr  in  (',,||||,,:i 
the  provisions  referred  to  in  tlie  l:itti  r  inrtT' 
the  80th  sec.  of  .38  Vict.  c.  11.  ninl  tliu  j'i,  * 
functions  of  the  court  took  elt'ctt  .ip  1  .m 
exercised.      Taijlor  v.  Rifinn,   1  Sini.  Ct.  j; 


m 


If  illl|ie;J, 


I.  From  Superior  Courts. 

1.    JI7(f«  Appeal  will  lie. 

Held,  that  an  appeal  lies  from  a  judgment  of 
the  Practice  Court  to  the  Court  of  Appeal  on  a 
rule  to  set  aside  an  award.  Carroll  v.  Stratford, 
12  L.  J.  N.  S.  309.— C.  L.  Chamb.— Dalton, 
C.  C.  A  P. 

Held,  that  there  is  no  appeal  to  this  court 
where  a  verdict  has  been  pronounced  in  the  Q. 
B.  or  C.  P.,  uiKler  33  Vict.  c.  7,  s.  0,  reversing 
the  verdict  of  the  judge  at  the  trial,  upon  the 
weii/IU  of  evidence.  Trumpour  v.  Saylor,  I  A-pT^. 
R.  100. 

Held,  also,  that  s.  44  of  the  A.  J.  Act,  1873, 
only  confers  a  right  of  appeal  against  judgments 
pronounced  under  the  authority  of  that  Act.   lb. 

It  appeared  that  the  plaintiffs  acquired  know- 
ledge of  the  particular  defect  in  the  obliteration 
of  the  stamps  on  the  note  sued  on  during  the 
argument  in  the  court  below,  but  that  no  appli- 
cation to  re -stamp  the  note  had  been  made 
until  after  the  jucfgnient  of  the  court  had  been 
pronounced,  when  it  was  refused  : — Semble,  that 
the  judgment  of  the  court  below  on  such  a  ques- 
tion is  not  appealable.  La  Banque  Nationale  v. 
SiMrks,  2  App.  R.  112. 


Hehl,  that  the  court  jiroposeil  to  t 
from,  or  any  judge  thereof,  cMiiiiDt,  iiiuii^rs. 
of  the  Supreme  and  Exelieinier  ('(nut  .Vit, ; 
an   appeal   when    judgment   li^ul  licun  asm 
entered,  or  pronounce<l  jiruvioiis  to  tliu  lltliilJ 
of  January,  187<).     III. 

In  Michaelmas  term,  liS77,  certain  i|mstjia 
of  law  reserved,  which  arose  on  tlie  trial  nitlj 
appellants,  were  argued  before  the  ('imrt.ii 
B.  for  Ontario,  compo.sed  of  Miinisdn,  ('..l„ 
Wilson,  J.,  and  the  4tli  of  Keliruarv,  Is>, 
said  court,   composed  of  the  s^vine  jiiilm-s. 
livered  judgment,  attirming  theciiiiviL'tiniiuitl^ 
appellants  for  manslaughter.    The  ('mirt  ni  j 
B.  for  Ontario,  when  full,  is  eoiiiiidsuil  uini 
justice  and  two  puisne  judges.     Tlic  aiiiiellaJ 
thereupon  appealed  to  tlie  Suinome  ('(luitMili 
38  Vict.  c.  11,8.  49  :— Held,  tliat  the  mmrd 
of  the  Court  of  Queen's  Bciu-h,  altlidUglialiirisJ 
by  only  two  ju<lges,  was  uiiaiiiiiKnis,  aiiiltlitrd 
fore  not  appealable.     Amer  d  al.  uiidHi'i'mA 
Sup.  Ct.  R.  592. 

As  to  the  right  of  appeal  to  tiie  Siifrsal 
Court.  See  Danjou  v.  Manjiii-i,  \]  Sup.  (.IF 
251  ;  Macdonald  v.  Abhott,  Jh.  278. 


2.   Time  for  Appi-ali.nij  and  Xolkf. 

Application    to   extend   the  time  for  ginij 
notice  of  intention  to  appeal,  on  the  gniuinl 
the  attorney  for  the  partjMlesiriiigtoapiMlbj 
omitted  to  give  the  required  notice  iritlimc 
prescribed   fourteen   days.    There  liail  UrcJ 
delay  of  a  month  in  making  the  appiiciiti"!- 
Held,  that  the  mere  statement  nf  an  uiiex|ib 
"over-sight  "  on  the  part  of  theattoimywss^ 
insufficient  reason  for  granting  the  leave,  iln 
it  might  be  otherwise  if  there  were  an  iiii|«nd 
question  of  law  involved,  as  to  wliicli  tlifKir 
a  conflict  between  the  courts.    Oiird'iinli.' 
Great  Wentern  B.  ]V.  Co.,  0  P.  R.  Ml-l. 
Chamb.  — Harrison 

Section  26  of  R.  S.  O.  c.  38,  whicli  Ciuneii^ 
force  on  the  Ist  January,  1878,  |iri>viili 
notice  of  appeal  must  be  given  within  oiieniia 
from  the  judgment  complained  of,  orwitliinsl 
further  time  as  the  court  appealeil  fruiiii'' 
judge  thereof  may  allow.  Where  a  notiaj 
appeal  from  a  decree  pronounced  on  tie  m 


.ppeiil  (loi's  lint  lii'  tuthinr.nii^l 
iif  the  (.'(iiirt  of  ('.  1'.  (ivitniliiiir 
luctioll  'M  to  tile  iiiri»(li.'fi„ii  ^i 
a  c'oiitn)Vfi'ti''l  rli'ctidii  i,ir  the| 
r-   Ximjiifn  /'.'A  .•/;,,„,<  4  \j,,, 

i  not  lie  to  tin;  <  'diirt  uf  Aii|*all 
)t'  11  jiulgi-'  sittiii'4  fur  the  n.iirtj 
motion  to  dis.'liai'i;,.  ^  |ins,,|,5,| 
(,  uiitk'V  citlur  •-".1  ,\:  SliViit.  c| 
f.    :i8,  s.    IS.     Ill  n-  ILMn; ' 

!  Sin>rciiio  Court  nf  ( 'aiiua i  li;u| 
when   ju(lij;inclit  aiiiiciilnl 
tiTod  or  pVollnMnccil  lUVvi.iVstd 

uiiry,  IHTl),  "Ik'm  I'.V  iir'«!,iiiJ 
)riler  of  tlie  (iovcninr  inCnuiMlJ 
efevi-eil  to  in  the  liittcr  i«rt  f| 
38  Viut.  0.  U.  and  the  jiulici^ 
a  court  took  i-llVet  ar  1  ivuliU 
//«)•  V.  RdfiiM,  1  S"!).  Ct.  l;.  i;i,| 

le  court  proiiost'd  to  In;  ix^y 
dge  tlieruof,  cauiiut,  miilin-N 
and  Kxchciiiiur  ('ourt  Ait. 
>U    judgincut   U:iil   liuuii  si.ii*|J 
uounccd  jircvious  to  tliu  lltl^'iil 

it>.   n>. 

las  turni,  IS77,  e^frtaiu  i|iii.st;:, 
.1,  which  arose  on  tlio  trial  "!;!ii 
re  argued  before  the  Cniirt  niM 

comi)o*<ed  of  Harrisini,  ('..I.. ml 
d  the  4th  of  Keliruary,  1S>.  tlJ 
imposed  of  the  same  jinlgis.  •iJ 
iiut,  attirniing  thee(.nvicti"ii.i:tl{ 

inanshinghter.  The  dmrt 
I,  when  full,  is  coiiiimkuiI  nt'ji.liil 
'o  puisne  jud.i^es.  The  \\y\«:^h\ 
lealed  to  the  Suiireuie  Cnuiti  ' 
,  s.  49  :— Held,  that  the  riinvkrijl 
['  Queen's  Bench,  althmigh  ;i!iiriii(j 
udi'cs,  was  uiianiniiius,  umltiitrt 

viable.     A  mi' r  it  ni  omUI'ii'm^l 

lO 

I  right    of   aviieal   to  the  Siifrei^ 
\uijuu  V.  ^f^(n|lli\  3  Suj).  ft. 
'till  V.  AhMt,  III.  278. 


le  for  Ajipi-ul'ui'j  iiiid  Xotio 

to  extend  the  time  for  pm 
.ition  to  appeal,  on  the  giouii.ltf 
for  the  party  desiring  to  Amm 
le  the  reipiired  notice  \nttatl 
furteen  davs.  There  hail  lwn| 
Inth  in  making  the  aiipla-itijc- 
J  mere  statement  of  an  unoxpB 
,  on  the  part  of  the  attorney  w J 
lasou  for  granting  the  leave,  tli«< 
Uierwise  if  there  were  an  iini«r4 
Iw  involved,  as  to  which  tinre' 
Iween  the  courts.  (.'(/iW.di'lf 
iR.  W.  Co.,  0  P.  11.  3(XM.i 
prison 

lof  R.  S.  O.  c.  38,  which  mi'A 
\  l8t  January,  1878,  iirovi.lesflf 
Ll  must  be  given  withiinmem^ 
Vment  complained  of,  or  wtlim* 
'  as  the  court  appealed  1Mh(I 
If  may  allow.  ^Vhere  a  no^«J 
decree  pronounced  on  tueini 


\& 
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NVemlior,  1877,  was  served  uii.ler  this  section 
lifter "tfice  hours  on  the  .Tlst  .laiiuary,  K8/8,  the 
I"  illHiml  having  been  tiled  on  the  14th,  and 
L 'v,is  not  shewn  that  the  opposite  [larty  was 
lL,',aioeil  hv  the  delay,  or  that  the  defence  was 
IL.,  meritorious  one  :-  Held,  asHuniiiig  the  act 
naimiv,  tl''''t  a"  application  to  allow  the  notice 
'■  t!''''"''-''''  '^einble.  however,  that  the 
.  section  would  not  apply  where  jiidginent 
Ei,.<  Wii  nroiiounced  before  the  coming  into 
'^  '■  the  act.     no.v'  V.    ///V/r//,  7  1'.  U. 

Iiainh.-  Spragge. 


had  not  served  his  reasons,  moved  to  stay  execu- 
tion under  I{.  S.  ().  c.  38,  ss.  27,  '-'8,  the  court 
examined  the  pleadings  to  ascertain  whether  the 
appeal  was  frivcdons,  but  ordered  the  apjii'llant 
to  pay  the  costs  of  application.  Xurnil  v.  '  'niiiula 
Siillliit")!  Itili/iriii/  Cii.,  7  1'.  I!.  4(iL'.  f'hy, 
Chainb.  — Frond  foot. 


[ihiiulil 
iibovc  I 


LinTatiiin  (j1 

to.-t-'.L.ci 


Where  a  iiarty  ajipealeil  and  )iaid  into  court 
the  aiiiount  of  costs  taxed  to  a  defendant  in  the 
court  lielow,  in   lien  of  giving  a  Ixuid,  and  the 
appeal  was  allowed  with  costs,  costs  of  the  court 
j  below  lieing  re.served  ;  -Hehl  tliat  the  jiaity  ap- 
Where  the  thirty  days  allowed  for  appealing  I  pealing  was  entitled  to  an  order  for  jKiyniciit  out 
(riiiu  the  t-'ourt  of  Appeal  by  .38  \  ict.  c.  11,8.    of  money  so  paid  in.   notwithstanding  defendant 

' ''^ ' had  given  notice  of  appeal  to  the  Supreme  ( 'ourt. 

Crii.isiiiini  V.  Shi'iVK  rl  ill.,  1")  L.  J.  N.  S.  111.— 
C'hy.  C'hamb. — Stephens,  Uifin-i'. 

A  motion  to  stay  ])roceedings  ponding  an  ap- 
peal m.'iy  be  made  before  filing  a  petition  of 
appeal.  Hut  the  applicant  for  a  stay  must  be  in 
a  position  to  appeal.  When,  therefore,  the  ap- 
peal was  from  an  interlocutory  order,  and  it  had 
lieeome  too  late  to  give  notice  and  get  in  his 
appeal  within  six  months,  the  apjdication  was 
refused,  lirhhiinnii  v.  .Smith,  3  Cliy.  CMiamb. 
313. -Taylor,  AV/Vyv.-. 


expired  on  a  Sunday,  without  an  onler  allow- 

lin'theapiieal  :-  Hehl,   that  this  does  not  give 

ItliM'arty  wishing  to  appeal,  the  following  day 

Lnrncure  his  order,  nor  is  it  a  "special  circnin-  | 

Itaiice"  nndcr  sec.  2(i.     (/-//<""  v.  dnnt  Wixtim 

ir.  Co.,  15  L.  .T.  >«'.  S-  107.— App.       ,  I 


Bomlmil  AUoirnna-  and  Slui/  of  I'rociriUmju. 

C.  S.  U.  C.  c.  13,  8.  1(),  8ub-8.  4,  as  to  giving  I 
Luitional  security  pending  ajipeal,^  does  not  ap- 
hlv  til  mortgage  cases.     Jiiiiik  of  ['/iper  Viuiinhi 

,',Mi-njl\  8  L.  J.  3i28.— Chy.  Chamb.  —Spragge. 

Appeal  to  Supreme  Ccuirt- Allowance  of  bond 
-Practice.  See  Wi/ldv.  Thr  Live  r pi  ml,  London 
»,liMi'Im.  Co.,  12  L.  J.  N.  S.  205. 

■  The  ilecree  ordered  payment  of  a  sum  of  money 
a  railway  company,  and  in  default  that  a 
scoiver  shouhl  he  appointed  ;  from  wliich  the 
iomiiany  gave  notice  of  appeal,  and  moved  to 
lav  the  appoiiitinent  of  the  receiver  and  the  en- 
rcement  of  the  debt  until  after  judgment  in 
Ipeal.  The  court  refused  the  application  unless 
irity  was  given  for  payment  of  the  debt  in 
;  the  decree  should  be  affirmed  ;  and  in  any 
irent  ordered  defendants  to  jiay  the  iilaiiititV  the 
bt  of  the  motion.  Fu.r  v.  The  Toronto  and 
fifmwiR.  IC.  Co.,  2()  C'hy.  352. 

Where  costs  collected  by  the  sheriff  had  been 
Kted  on  the  evening  of  the  27th  November, 
ddressed  to  the  plaintiff's  solicitor,  but  not 
Kfived  hy  him  till  after  the  defendants  had 
dved  for  a  stay  of  proceedings  pending  their 

leal:— Held,  that  the  money  was  construc- 
i»ely  in  the  possession  of  the  plaintifif's  solicitor 
I  soon  as  it  had  been  duly  mailed,  and  therefore 
(motion  to  refund  was  refused,    with   costs. 

Uondl  v.  ^rcKll!/,  2  Chy.  Chamb.  354— Tay- 
jl,  HtcnUmi. 

[Where  the  statutory  requirements  are  observed 
hh  respect  to  bonds  given  upon  appeal,  the 
nds  will  not  be  disallowed  on  the  ground  that 
sureties  are  "  standing  sureties  "  of  the 
wllants,  in  the  absence  of  satisfactory  evi- 
Bcmf  their  iusufficiency.  Norval  v.  Canada 
tiA'-rn  R.  W.  Co.,  (and  three  other  cn.se.H,)  7  P- 
.31S.-C.  L  Chamb.— Dalton,  C.  C.  .t  P. 

^After  the  security  for  the  costs  of  an  appeal  to 
B  Court  of  Appeal  from  the  Court  of  Chancery 
I  heen  perfected  by  Iwnd,  the  latter  court  has 
Wer  to  allow  a  deposit  of  money  in  court  to  be 
tetituted  therefor.  The  TownnhipH  of  Chat- 
%  ml  Diwer  Eaxt  v.  The  Erie  and  Huron  R. 
(t'o.,7P,  R.  399. -Chy.  Chamb,— Spragge. 

'^here  an  appellant  who  had  given  the  statu- 
T  notice  of  appeal  to  the  Court  of  Appeal,  but 


See  also  Pinnll  v 
V.  Oltiillu,  8  1'.  R. 


Peck,  8  P.  H.  85  ; 
1.59. 


Connolly 


4.  CoHt». 

The  Court  of  Appeal  being  e(]ually  divided,  the 
a])peal  was  dismissed  with  costs.  MeKemie  v. 
Kittridije  et  at.,  27  C.  P.  ««. 

The  court  being  e(iually  divided,  the  appeal 
was  dismissed,  but  withinit  costs,  one  member  of 
the  cimrt,  Hlake,  V.  C,  who  was  against  the 
plaintiff  on  the  merits,  being  of  opinion  there 
should  have  been  a  new  trial.  .Moore  v.  The 
Conni'ctintt  Mutual  Fire  //y.v.  Co.,  3  App.  1{.  230. 

An  appeal  from  a  (,'ouiity  Court  having  ])arti- 
ally  succeeded  and  partially  failed,  no  costs 
were  given.  Shephy  v.  Iliird  et  id.,  3  App.  R. 
549. 

The  appccal  from  a  County  Court  being  allowc  I 
upon  authorities  not  brought  to  the  attention  of 
the  court  oelow,  no  costs  were  given.  Killy  v. 
Ottawa, Street  Railuini/  Co.,  3  Api).  R.  016. 

The  court  on  allowing  the  appeal,  gave  the 
costs  of  it  to  the  apjiellant.  Herbert  v.  Park  el 
al.,  25  C.  P.  57. 

As  the  defendant  had  offered  to  give  the  plain- 
tiff a  decree  for  a  charge  on  the  laud,  which  was 
all  she  was  held  entitled  to,  she  was  ordered  to 
pay  the  costs  up  to  and  inclusive  of  the  decree  ; 
but  the  appellant,  not  having  taken  the  objection 
which  was  given  eflfect  to  in  his  reasons  of  appeal, 
was  refused  the  costs  of  the  appeal.  Arni'itroiuj 
v.  Mc Alpine  et  al.,  4  App.  R.  250. 

The  judges  of  the  Supreme  Court  being  erpially 
divided  in  opinion,  ancl  the  decision  of  the  court 
below  affirmed,  the  auecessful  party  w.as  refused 
the  costs  of  the  appeal.  But  (per  the  chief 
justice)  by  38  Vic.  c.  11,  s.  38,  the  Supreme 
Court  being  authorized,  in  its  discretion,  to  order 
the  payment  of  the  costs  of  the  appeal,  the  de- 
cision m  this  case  will  not  necessarily  prevent 
the  majority  of  the  court  from  ordering  the  pay- 
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m'iiit  of  tlie  costs  of  the  appoal  in  otliui'  casi^s 
whori!  tliui'o  is  Jill  ^il[^u\\  (livi.siim  of  opinion 
anionj,'.-.t  tlio  jndgtjs.  Tin  /Jrirjum!  mid  l.niiilim 
iiiiil  lllohi  lux.  Co.  V.   11/////,  1  Sui).  It.  It.  (104. 


5.   Olhtr  L'asi'x. 

Per  Pattfi'son,  .).,  power  to  draw  inforenccs 
of  faet,  wlien  given  liy  consent,  m  not  continu<l 
tf)  the  eonrt  Ivjlow,  Idit  extends  to  tlie  Court  of 
AppcMl.  Houil  \,  'J'/ic  ('iiiiiiiiiMnidiirr.s  of  t/ii'  Jfiir- 
lioiir  III'  Tiiraiito,  .37  ()■  H.  7-. 

I'er  I'attcrson,  .J.,  the  legislature  did  not  l)y 
the  .'{."i  N'iet.  c.  7,  s.  ti,  (>.,  intend  tiie  court  to 
decide'  uiMJU  the  evi<leuce  i(Uestions  not  discussed 
befoi'c  or  decided  bj'  the  judge  at  the  trial.  Luw- 
rii-  V.  Hiilltlmii  it  III.,  ,S8  Q.  K  'i.M. 

As  to  giving  ert'ect  in  appeal  to  (piestioiis  not 
raised  in  the  court  below.  !Seu  Oriii/  v.  /''iili/'uril, 
1  App.  I!,  ill.'.  .See  also  S.  ('.,  '2  .Sup.  C't.  11. 
431. 

Where  leave  was  reserved  at  the  trial  to  niovi 
to  set  aside  tiie  verdict  and  enter  a  verdict  for 
the  ]iliiiutilt':~  field,  tiiat  the  C'ouit  of  Appeal 
could  order  such  verdict  to  be  entered.  Jlirliirt 
v.  J'lirl-  It  id. ,  -lii  <J.  r.  .57. 

( >ii  appeal  from  a  decree  in  Chancery,  leave  to 
adduce  further  evidence  was  refused  where  the 
expense  would  be  wholly  dis|)roportionate  to  the 
value  of  the  subject  matter  in  litigation.  Vriiuj 
et  III.  V,  (.'niiij,  '2  App.  1!.  oH'A.  See  also  Duii.-<- 
mori'  V.  Shuckalton,  2(i  C.  P.  (iOl. 

The  court  being  equally  divided,  tl>e  rule  to 
enter  a  verdict  for  theplaintilf,  ilropped  and  the 
verdict  for  defendant  stood  ;  Init  to  enable   the 
case  to  ))c  appealed,   the   rule   was  directed   to  ' 
be  iliscliarged.     Milhr  v.    Riiil,   20  (.'.    P.  57(i.  j 
See  also  Itijun  v.  Jii/ini,  29  C.  P.  44l». 

All  the  powers  which  the  Court  of  Queen's 
Bencii  pos.sesscd  with  respect  to  controverted 
elections  were  transferred  by  ;5S  Vict.  c.  3,  s.  2, 
O. ,  to  the  C(uirt  of  Aj)pcal,  which  has  therefore 
now  the  power  to  punish  for  contemjjt  in  election 
cases.     J{r  Linrulii  Eluction,  2  App.  11.  353. 

The  judge,  who  tried  the  case  without  a  jury, 
really  found  a  verdict  for  defendant,  as  appeared 
from  his  notes,  but  a  non-suit  was  entered.  The 
court  l)elow  made  a  rule  absolute  to  enter  a  ver- 
dict for  the  plaintiff,  although  no  leave  was  re- 
8erve<l,  and  no  consent  was  given  : — Held,  that 
the  Court  of  Appeal  had  power  to  correct  the 
entry  by  the  judge's  notes,  or  vary  the  rule. 
McEdwiirds  v.  I'almxr,  2  App.  R.  439. 

lanson  v.  Paxton,  23  C.  P.  4.'J9.  and  its  effect 
as  a  juilgment  of  our  Court  of  Appeal,  commented 
upon.     Fiifken  H  al.  v.  Mechan,  40  Q.  B.  146. 

The  judge,  who  tried  the  case  without  a  jury, 
found  a  verdict  for  defendants.  The  Court  of 
Q.  B.  held  that  defendants  were  liable,  but  as 
damages  had  not  been  assessed  they  ordered  a, 
new  trial.  The  Court  of  Appeal,  without  de- 
ciding that  it  would  have  disturbed  the  finding 
at  the  trial  : — Held,  that  no  sufficient  reason  was 
shewn  for  reversing  the  decision  of  the  Q.  B., 
which  wa6  the  immediate  subject  of  the  appeal ; 
but,  Held,  also,  that  the  court  should  have 
assessed  the  damages,  and  which  they  did,  and 
varied  the  rule  by  directing  a  verdict  to   be 


entered  for  the  amount.     Dniiii/  v   7V„  ir 
Ti'liiirn,,li  Co.,  3  App.  U.  ti2s. '  '"'"-« 

UnnccesHary  length  of  ap]M',il  lidnks  roni'  t 
upon,    rurxiiiin  \.  Tlir  Stiiiiilnnl  lii^  i;,    ,'', 
11.32(1.  •      ■•  '-^PI 

See  KiiiijKiiiill  v.  Willrr,  \i\i),  \\  jji)  ,,.., 
Wiir\.  .Wiitlih.1011,  12  Chy.  2!l!),  p.  •j;i'),4 ./'"',' 
iiiiiii  V.  MrDiiiiiott,  1  K.  Si  .\,  !(,-"  "  '..."' 
//il/v.  Jx'iitliir/oril,  I  Ciiy.  Ciianil,,  lil,  ,,,lr  j- 

See  also  MrAi-tlinr  ninl  tlir  ''•irjiuriitir,,,  ,r  a 
TamiHlil,,  uf  South  n-nld,    HP.   I!.  07.      " '"* 


APPPKNTICH. 

[.SVr  A'.  S.  O.  c.  t.i.;.\ 

Prohibiting  the   .sale  of  li(pi(ir.s  t.i.     s,.(.  /;, 
rliii/  mid,  Tlir  Miihiri/tiditi/iit'  hiirliii.itdii^  I'MiR 
S(!,  p.  370s  ;   //(  /■(  llriiilir  mill  Tin-  <''iii-hi,r''i:,n,l 
till'  Tiiini  of  liiiiniimirUli',  .'W  (,).  1',.  .^so  ,,  .j-L' 


(  or/)iiriitiou  uj  St.  Tl„„ 


■«!«, 


///  (V  Arkill  mill  til 
38  Q.  B.  594,  p.  3709, 

Under  the  Master  and  Servants' Aut  is 
U.  C.  c.  75,  a  magistrate  has  110  junMliJti..ii  ti 
award  tiie  payment  of  wages  to  :ui  aiiiiiviiticj. 
Ill  ri'  I'irriii  mid  yi'd,  9  !,.  ,).  i>lji..  (i  v_ 
Hughes.  '    ' 

.Sec.  20  of  the  Apprentices  and  Minui,    \ 
38  Vict.  c.   19,  (».,  applies  only  tci  tlio  cas,  ,■  ^ 
apvreiitice  wlio,  having  ai>scnUMl  iiim^li ,,, ,iitt 
tioncd  in  sec.   19,  refuses  to  serve  a  Uirtlur  tin 
after  the  expiration  of  his  aipiYuticcsliiiicii 
to  the  purioil  of  sucli  absence  •  and  iUdiiiiili- 
under  it  therefore   can  only  be  nijiile  alttr  jiii 
expiration,  and  a  refusal  to  cuiiiply  with  hc.  i: 
A  conviction  under  sec.  20,  duriug  tin  Lumti 
of  the  apjirciiticcship,    was  tlicn-fcv.u  iiuat, 
Reijina  v.   Walkii-,  41  Q.  B.  5G8. 


ARBITRATION  AND  AWAIIH. 
I.   Sl-BMISSION  AM)  Rekkrkxck. 

1.  What  may  he  Refer n'd,  422,'). 

2.  Bji  mid  to  Whom,  422.-). 

3.  CoiiipuLionj  Ri'femici',  or  hu  Cn. 

4225. 

4.  Makinq   SnlmiUvon  a  Ruh'  ui  i^n^ 
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.,.  A'.  S.  (>.  <:  !■!■-,.] 
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,id  .Wd,   !)   L.  J.  •Jl>*.-  (i.v 

c  AppronticDH  ami  Minors'  ActJ 
().,  a\)i)lii;s  ooly  to  tUecjisi'ii: 

having  absoiitoil  llilll^^l■ll  as  iiitS- 
,<),  rotuaus  to  serve  a  tui'ihiT  teti 
at'iou  of  his  aviiroutiueshiii  tf )| 
,f  such  ahseiiue  •  and  a  eniiii'h'i 
ore  can  only  h^-'  niade  iiiur  siici 
I  a  refusal  to  eoiiijily  witii  sk.  IM 
niler  sec.  'M,  iluriiig  tin  mhitj 
ticoshii),  was  tlieivlii'.u  iflM 
k,',;  41  Q.  B.  508. 
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I,    SlIlMISSloV  AM)   IfKI'KliENCK. 

1.    W'liiif  iiKiy  hi'  liifirrid. 

\'ttT  IV  tausn   had  heen  eutorcil   for   trial  it 

ill  nnt  lie  referrcil  iiinliT  see.  S4  ( '.  L.  I'.  .Vet, 

I 'is4     >•/,».   V.    oWiil,   2    L.   .1.   22!».-C.    L. 

IChiinilj.'  Hiini.f. 

2.   liji  anil  III  W'hiiiii.  | 

C.riiiiriitiims,  .sole  or  aggregate,  if  not  disahlud  ; 
llii.iv  siiliiiiit  ilispntes   relating  to  eorjioratc  pro- 
IjiertV  t"  ailiiti-.itioii,  and  tiioir  sueeessors  will  he 
itiiii'^l  tlierehy.      Ill  rf  Till'  CorimniHoii  of  tin  \ 
inxhqi-i  <if  l'''hh«t  and  Ftrijn.sou  I'l  id.,  (J  L.   J.  •, 
;_P.  R.— Jtieliards. 
HeU.tliat  where  a  reference  isilirected  to  "the 
IjaJiit:"'''  a  certain  county,  the  senior  judge  is 
iio'son  referred  to.    Hhtra  Aijrii-altin-nl  Coiii- 
,  V.  Pollir,  7  P.  K.  12.— C.    L.   Chamb.- 
!!iirris(in. 

Hv  tiie  terms  of  a  written  agreement  on  the  sale 
i'ikkIs  by  the  plaintitl' to  the  defemlant,  the 
fia'  was  to  he  ascertained  by  three  indifFerent 
iluatiirs,  line  to  be  appointed  by  the  plaintitt", 
liy  ilefeiidaiit,  ami  a  third  by  the  two  so 
Jiosdi,  and  in  case  of  breach  of  tlie  agreement 
|e  sum  of  5>2()0  was  to  be  recovered  as  licpiidated 
biiiiauos.  'I'lic  valuators  appointed  by  the 
urtii'S  were  nnt  inditl'erent,  one  being  defen- 
Jiiit's  son,  the  other  the  plaintiff's  brother-in- 
L.  liut  they  vere  accepted  by  the  parties  as 
molijtctiniiahle,  and  a  valuation  was  made.  The 
niliir  sued  the  purchaser  to  recover  the  !$200, 
jot  lireacluif  the  agreement  in  not  appointing  an 
idittiicnt  vahiator  ;  —  Held,  that  having  ac- 
iptiil  the  vahiatoi'  so  appointed  as  unobjection- 
Mc,  he  could  nut  recover.  Black  v.  Mottanked, 
H'.  1'.  259. 


3.  Compidsori/  Reference,  or  by  Con-ient, 

I  HoM,  that  the  reference  in  this  case  could  not 
I  treated  by  defendant  as  compulsory,  being 
;prissi'dt()hebyconsentintlie  orderof  reference, 

Ifch  on  his  motion  had  been  made  a  rule  of 
rt ;  aud  that  if  not  by  consent,  he  should 
have  had  the  order  amended.  Wiltion  v. 
khiirdmi,  43  Q.  B.  365. 

IMI,  that  an  order  of  reference  made  upon 
lit  appearing  that  the  matters  in  dispute  consist 
^  part  of  matters  of  mere  account  *  *  to 
iertain  and  certify  what  amount,  if  anything, 
1  defendants  should  pay  to  the  plaintiff  under 
(policy  in  the  pleadings  mentioned,"  after  the 
jotiations  set  forth  in  the  report,  was  not  to 
\  considered  as  an  order  for  compulsory  ref er- 
lunder  the  C.  L.  P.  Act,  but  rather  as  an 
■  by  consent  for  arbitration  in  pursuance  of 
265 


tlie  eonditioiis  of  the  |iiilirv  ;  and  th;it  it  was 
open  to  defendants  to  prove  th.it  th(^  |il  lintitr'a 
el.iini  was  false  ,uid  fraudiili'iit ;  and  that  al- 
though tlu^  arliitr.itor  eouhl  not  decide  tli(f  ease 
upon  the  ground  of  .irson  alom^  or  reeeivi,-  evi- 
dence thereon  as  uii  iiiile|iendeiit  defenee,  yet  be 
should  not  be  fettered  in  his  discretion  as  to 
re(!eiving  any  sueli  eviileiiee  ineideiitally  iqiliear- 
ing  in  sii|i|ioit  of  the  defenee  that  the  claim  was 
utterly  unfounded  and  fraudulent.  Anlnilt  v. 
'/'/('•  /'hilii'i.r  .tMiirniii'i'  Co.,  mill  iliintlnr  rii-ii-,  7 
P.  R.  341.— (J.  L.  Chanib.— (iwynne. 
See  also  Umiiiuii  v.  '//',//,  ,s  1',   11.  j  I.'). 


4.    Mnkiiiij  Saliiii'n.-iii)ii  II  It  nil'  of  t'onrf. 

The  fact  that  a  snbniission  or  award  relative 
to  personalty  is  made  out  of  the  jui'isdietion  of 
the  eoiirt,  is  no  (ilijectioii  to  its  lieing  made  an 
oiderof  court.  /I'r  I'onnihi'il  nl,  inid  (Jiii'/.'liiini. — 
(ilMl.  I.')S.    -Chy.  ("hamb.  -Ildniested,  Rijin-e. 

An  order  will  not  be  made  undor  2!)  Viet.  c. 
32,  s.  ."),  for  the  taxation  of  the  costs  of  an  arbi- 
tr.itioii  until  thi^  siibinissiiin  lias  been  made  a  rule 
of  court.  //(  ri'  Cm/  mnl  tin'  fjoinlnii  Aiiiirmice 
i.'or/ioni'-ioii,  7  P.  It.  131.— Chy.  Cliamb.— 
.Stephens,  /'i/i  irr. 

Where  there  was  a  written  submission  of  exis- 
ting dill'erences  to  the  award  of  an  arbitrator  to 
be  appointed  by  a  i)erson  named  in  tlie  sub- 
mission, and  in  pursuance  thereof  such  ])erson 
verbally  appointed  the  arbitrator  who  I'litered 
upon  the  reference  and  made  his  award  : — Held, 
that  the  submission  could  not  bo  deemed  to  bo 
a  pand  submission,  merely  because  the  arbitrator 
was  appointed  verbally,  and  that  the  submission 
was  properly  made  a  rule  of  court.  Jn  re 
Vniii-k-ilimih-  and  Corhij,  30  C.  P.  4()(i.— Osier, 
sitting  in  vacation. 

A  reference  under  the  Railway  Act,  R.  S.  0. 
c.  l(!5,s.  !),  sub-s.  15,  as  to  the  crossing  of  one 
railway  by  another: — Hehl,  not  a  submission 
which  could  bo  made  a  rule  of  court.  Ri'  Cndit 
VaUi'ii  R.  W.  Co.  ami  Great  Wi'xte.rn  R.  W.  Co., 
4  App.   R.  532. 

See  Pendwn  v.  Lamh,  25  C.  P.  588,  p.  4233. 


5.  Conxtrnction  and  Effect,  of. 

A  reference  to  arbitration  disentitles  a  plain- 
tiff from  recovering  treble  damages  and  costs  in 
cases  where  he  would  otherwise  be  entitled  to 
them  under  the  2  Will.  &  M.  e.  5,  s.  4,  the  word 
"  recover  "  used  in  the  statute  means  "  recover 
by  the  verdict  of  a  jury."  Clark  v.  Inmi  et  al., 
8  L.  J.  21.— C.  L.  Chamb.— Rums. 

After  the  assignment  and  executimi  of  a  deed 
of  composition  and  discharge,  defendant,  the  in- 
solvent, permitte<l  an  arbitration  on  the  plain- 
tiff's claim  to  be  proceeded  with,  personally 
attending  it,  and  not  setting  up  the  deed  .is  a 
bar: — Held,  to  preclude  defendant  from  setting 
up  such  deed  as  a  ground  for  setting  aside  a  fi. 
fa.  against  him  issued  on  the  award.  Pidyeon  v. 
Martin,  25  C.  P.  233. 


6.  Submission  becoming  Abortive. 

Where  a  case  is  referred  at  Nisi  Prius  and 
again  taken  down  to  trial,  the  reference  proving 
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abortivi',  tlie  J)arty  Hucouedirg  will  Im  ciititlud , 
to  tii(^  coHtH  (it  tlu'  toniit'r  (iccani(iii.     Mi-Li  lliiii 
\.  Loiiiloii,  1  y.  li.  lirt.     (J.  |j.  (,'Lamb.  -Miicaiilay. 


their  aii|iiiiiitiiu'iit   and  of   Uw  time  ,,f  v,,. 
//»  rr  .y,('/i,,n/  ,n„l   M„rll>,i,    (i  |,   .|   (,.,   '"'"l 
McLfaii.     ■  '  •— -M 


If  Olio   of  tliri'c  arliitratoi'H  niiiM.  (,, 


IF.    AdllKK-MKNTS  T(l  RkKKH. 

Hy  tlif  tcniiH  of  a  contiact  liftwi'cn  C.  it  Co. 
niid  the  (kfi-'iidaiit.s,  a  railway  company,  it  uaH 
agruid  that  all  niattern  in  disimto  between  tiic 
parties,  arising  or  to  arise  out  of  or  eonneeted 
M'ith  the  eontruet,  should  he  settled  hy  arhitia- 
tion.  < '.  A  Co.  heeanie  insolvent,  and  this  suit 
was  brought  liy  their  asnigiu'e  in  iiisolveney  to 
recover  the  cost  of  the  construction  of  the  rail- 
way. ()n  tlie  application  of  the  defi^ndants 
under  sec.  1(17  <'l  C.  L.  1".  Act  (C.  S.  IJ.  C.  c. 
2'J),  an  order  was  granted  staying  all  proceedings 
in  this  .suit,  it  being  held  that  the  iusuhency  of 
the  contractor  did  not  take  the  case  out  of  the 
Btatuto.  JoliiiMin  V.  Munlnal  oml  0//iiirn  It.  11'. 
Cr-.,  (i  r.  U.  'J:U).  Chy.  Chand).— Spragge,  on 
appeal  from  llolniestcd,  Uij'crvi, 

Sec  I'njii  V.  yaxiiiilh  <l  tiL,  28  C.  V.  330.  j 


III.    AlUlITKATon. 

1.   Poiirrs  <iii(/.  /) II /!)'■<  (if. 

(a)   Iw:  jiitrff  I'mri  i  i/imju. 

Tn  an   arbitration   on   an   order   made  at  Xisi  ' 
PriuH,  the  plaintili's  attoiney   obtidneil   an   ap- 
pointment from  tile  arbitrator  for  the  ITtli  Nov- 
emlicr,   isy.'t,  and  sent  a  notice  to  plaintill  with 
Bubpo'iias  for  his   witncs.ses,    but  it  was  not  re- 
ceived in  time  liy  the  plaintill',   so  that  liis  wit- 
nesses wlio  lived  at  a  ilistaiiee  could  not  attend, 
niid  the  attorney  olitained  an  adjournmeiitto  the 
afternoon  of  the  seccjiid  tlay,   when  he  still  was 
not  ready.     'I'lic  defendant,  who  was  there  witii 
bis  witnesses   brought   from  a  considerable  dis- 
tance, objected  to  any  furtlier  adjimrnmeiit  ex- 
cept on  payment  of  costs,  which  plaintili's  attor- 
ney refused.     The  attoiney   refuscil   to   remain 
and  liear  defendant's  evidence,  though  inforiiu.'d  i 
that  tile  arbitration   would   be  proceeded   witli,  i 
and  the  witnesses  for  the  defence  were  then  ex- 
amined in  his  absence.     .Subseciueiitly  an  oppor-  j 
tuni'y   was  oU'ercd   liiir    of    putting   in  liis  own  I 
evidence,  and  the  award   delayed  a  month  for  | 
that  purpose,  but  he  did  notiiing,  and  the  award  ; 
was   then   made   without  his  evidence  :  -Ilehl,  j 
that   before   proceeding    ex   parte,    the   proper 
course  is  to  give  formal  notice  that  the  arbitra-  ! 
tion  will  2)roeeed  peremptorily  at  a  time  named;  j 
and  a.s  this  was  not  done  here  the  award  was 
set  aside,  but  onlj'  on  payment  of  all  costs  by 
plaintiff.      Wanl  v.  McAl'iiiiii;  25  0.  P.  119. 

See  Feuchm  v.  Lnmh,  25  C.  P.  588,  p.  4233  ; 
iff  Jii/nixton  anil  Montnal  and  Ottawa  R.  ]Y.  Co., 
40  Q.  a.  359,  p.  4132. 


(b)  Other  Canes. 

Appointment  of  third  arbitrator  by  judge 
under  C.  L.  P.  Act,  on  a  reference  to  be  held  "in 
the  usual  manner."  8ee  Uuice  v.  Coltou,  3  L.  J. 
IIG. — C.  L.  Chamb. — Hagarty. 

When  parties  submit  matters  in  difference  to 
arbitrators  to  be  decided  by  them  or  any  two  of 
them,   all  the  arbitrators  must   be  notitied  of 


ii'.'t  th 


ii'iiiiitiin 


I  remaining  two  may  proceed  withniit 
'  stage     //(. 

If  two  of   the  arbitrators  aw.iid  l.y  ,,, 
in  the  aliHcnce  of  the  third  ailiiti.itiir,"ij^|.l  *' 
the  litigants  can  oliject  afterwaids      '//,      "^'^' 


Where  an  order  of  reference 


tl»'  ■•irliitrj 


iiiil  1,11, 


I'llLI 


tor  "all  tilt!  powers  as  to  aiiieiKhiuntii 
wise  (if  a  judge  sitting  at  Nim  I'luw  " ;..  ||^.i,] 
that  he  could  certify  for  costs,  ami  imi  iiavin 
done  so,  the  judge  ill  chailibcii  rctiinul  ;iii'„|.,i 
for  full  costs  to  be  taxed,  /.i/tli-  y  /;„,,  -  p 
H.  197.     C.  I..  Chamb.      Dalton,  c'.  (\  ,i  j> 

Power    to   amend    bv    adding    iii,iiiiti||    >„ 
n'ri'j/i/  V.  Cnhjlilnn,  :«)('.  P.  ."i,  p.   i..>|4_  '    '^ 

Arbitration  as  to  land  taken  im,!  (l,iiii,i^,t.,,if,j 
by  water  coiiimissioners  of  ( )tt;i wa  iiiiiiiT?i,'i  Vir' 
c.  80,  s.  4,  <).  -  rowcrof  arliitratoi-s  tip  -ivi'.l.ini''. 
ages  and  award  interest  on  e<iiiipcii«;aii~ii  ii„,|,(y 
.See  A'c  CuHiiix  mill  I'ln  W'lifir  ('uiiiinU/i,,,,,,.,,! 
Ottaii-ii,  42  (,».  h.  .378,  p.  ;iil7:!.  ' 


I. 


IV.    AWAKO. 

Exii'iilhin  mill  /■'./ 


/'//(  III. 


The  reference  was  before  three  .'irhitnitdrs.anil 
the  award  was  executeil  by  twoof  the  tiiiw 'iiily 
It  aiilpcared  that  at  the  lueeting  nf  tlir  iif|,j|,i,' 
tors  a  rough  sketch  of  the  award  was  ilmiuim 
iind  read  ovc^r  to  them,  and  was  .i^'iviil  t„  j. 
signed  by  two  of  them,  lint  disseiituil  frnm  1 
the  third,  and  on  tlie  following  dav  tliu  i„niii| 
award  in  the  terms  of  the  draft  was  iir;uiiiiin| 
and  signed  by  tlu'  two,  withniit  lefuiviiu-tiitiul 
dissenting  arliitrator  :--  Held,  lunlcistf.  |i,!iil,.il 
17,  of  the   Kailway   Act,    bSliS,   that  the  ,iw.ii 
was  invalid  ;  and,  ISemble,  that  it  wuiiU 
apart  from  that  act.     Amiliii  v.  A'/i7.V  ,/, 
O.  1'.  72. 


.See  also  Huhhiird  v. 
Q.  15.  .391,  p.  4231. 


dill  III  Fin  Iiiii,  r.,„)jj 


2.   Ci/rtahi/i/  mill  Fiimlilii. 

The  award  in  this  case  for  the  iiiii'clm.suiiM(J 
of  land  taken  for  a  railway  was  licM  liailfira 
certainty,  in  not  stating  tlie  resjuctivt 
to  whom  the  money  should  he   paiil,  ,iiiil 
respective  sums.     Milrliill  i/l  nl.  v.    %  !!'■ 
WeKtirii  A'allwiiii  Co.,  38  g.  B.  471. 

By  a  submission,  after  reciting  that  ilifa:i 
existed  between  the  parties  as  tn  the  (lisjvatd 
to  be  made  by  P.  of  certain  fiiiiils  I'nlKiWf 
him  from  the  ten.ants  of  certain  laiuls,  anil 
they  had  agreed  to  refer  the  same  tii.\,tlif[i| 
ties  covenanted  to  abide  by  his  awiiiil 
concerning  the  premises  atorcsaiil,  or  aiijiiaj 
in  any  manner  relating  thereto. "  It  apfiaj 
that  one  D.  had  conveyed  to  1'.,  with  t 
nants,  three  undivided  fifths  of  a  ci'itiiulii 
which  it  afterwards  turned  out  tiiatlieiin| 
only  one-fifth,  and  that  P.  had  uolkitwln 
from  the  tenants  of  D.  on  the  iither  lamliij 
the  purpose,  as  he  alleged,  of  reiiayiii^  1 
what  he  had  paid  D.  for  the  two-tifths.  Ik^ 
bitrator  foiuid  that  the  funds  iu  I'.'sliamJi" 


mill  (if  till!  liiiif  iif  Hitthiji 
M,n-ll<!l,   II  I..  •l.'.l'J.-  Kc. 


xrliitvivtovH  iTi'u^i'  tn  mt  the 
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iVnClTll    \\illl"llt  llilll;lt;i 


;my 


[■liitriitniM  iiwiuil  liy  fhihtut 
lie  tliiril  iirliitratur,  lieitlw  nj 
ijcct  ufUiAv;iiils      //-. 

(if  ri'fi'iTiici-  yiivt'  the  iitliitrn. 
■H  as  t<i  aiin-'UiliiKutiinil  i.iliT' 
t'tinn  at  Nisi  I'nus";  lltM, 
il'y  for  i'<i«tH  ,  mill  lint  li;ivin^ 
.  i'u  f\miiitit'i>*  vin\«il  imm.i.r 

.  tiixi'ii.  /-'"''  V.  /,;»<«,;  r, 
liiiui).    DiiUnii,  c.  r.  ,v  i\ 

•11,1    liy    milling;    lilaiiitill,    v 

„»,  :<6i'.  r. .-.,  1'.  i'.;ii. 

ti.liiniltiiUi'ii  ;uiilil;nii;\.-isa..i,! 
iiiiiicrs  <if  Ott;i\v:i  unili-Tli.'iVi'i  I 
.iwi'i'iif  iii'liitratiivs  tn  ivr.ljin. 
uti'ivst  nil  ciiniiiiisiitii'iimiiiicy. 
,iil    Tin    II'"''  '•  ''om»H'.«;.wr»'/| 

,  37S,  r-  :«'-'• 


IV.   AwAiiii. 

ri'fiiliini  ami  F'"''"  "J- 

^v•ls  1)efon;  tliicr  ;ii-liitnit(.rs,aml| 
.xct'uto'U'Vtwo'if  tluitlmrniily.l 
it  'it  the  iiK'i-tum  "t  tlu'mliitnl 
i.ti'lidf  tlu!  iiwiiv.l  was  iliiuiiiipl 
to  thciu,  aii.l  Nva.s  aiiivnl  to  adi 

„f  tlu'iii,  Imt  ilissnitud  lv:m Irl 
on  tlie  fullowii'j;  aay  tk'  I-milf 
tenimof  tlu'  'li'alt  NNas.ln«iid 

thi'  two,  without  R'tcruiiu'liiiMl 

ill  ,v  Vft,  ISliS.  that  tin.  a.,dl 
mill.  S^^>">'1'''  that  ,twuul.lWKj 


II  ,,,(^.,1  liy  liiiii  for  tlmt  jmriioMi',  luiil  awardoil 

)]',!'|n.  HJii'iulil  ri't.iiii   for   liiiiiMflf  live  jicr  ot'iit. 

tin'  sll  1  »   inlli'ctfil,    .■lllil    slinlllil    out    of   tllt^ 

riiiu''  '''T''>'  '''"""'"    two  tliinU   of    the  imr- 

tisc  nii""^'y   1""''    '">'    '"'"  ■  '  "'^^''''    "'"*'    *'''^'' 
r,l  uiiiliiai'iil    iill    liiiitti'iM    Huliiuittccl  :  tiiat 

i  J^  '  „.,i^  iiii  la'i'oMMily  mill  no  iiower  to  diivct  a 

',„J,veyuiii.'e  of  the  two  liftlis  ;  ami  that  it  was 

i  !!rt!,„Mtlvi'Lrtaiii  witiiotit  siieeifyiiij,' tlieanioiiut 

S'l-'paiii.    //-  /■'  <'<wrh<ii  <t  .>!.,  .i-iii.  n. 

lii'li,,-  Caiiifi'iiii,  Bitting  i"  Vacation. 


3.  Api'iiil  I'i'diii  Airiiril. 

M,itiiiii!»  til  xet  asiileor  refer  hack  awards  iii.ide 
m'lilsi  iiiiiii*  lefeieiieei;  under  tile  ICOth  seetion 
cf  tlu''.  I-  ''•  •^''*^'  ""  i-'""tenililiited  liy  the  51)1 
,f  :ill  Viet.  e.  'JS,  (>.,  arc  only  sueh  niotion.i 
alliiwalile  liefore  the  passiiij<  of  the  Aet. 
tluiefiiie,  a  motion  was  inadi;  to  set 
UM,.  nr  refer  haek  the  awari 
ipcivlv  iiu  tlie  gi-oun.l  of   the 

le  ailiitrator  lieiiig  again.st   the  evidence  or 
lit  of   uviileiiee,    the   motion    was  refused. 


ii,','ird  V.  r»;o» 


rin  Iw.O.A 


(VWdifi'^  I""'  /■""I'"';/- 

ju  this  case  for  the  imrehasom. 

for  a  railway  was  hel.Uaa..r 
Lot  stating  the  re.iieanul«N 

money  should  he    jiaiil   a., 

,>,i,m,  after  reciting  tlmt  aita 
Saheva^tiesast,itheibl.;.« 
',  1>    of  certain  fuiuls  I'lilKotrf 
Uants  of  certain  toK^iJ 
ed  to  refer  the  same  til  ^..b 
Ltoalmlel.yh.saw,u    ^^ 

L  premiscB  aloresaiil,  !^ 
er  Uting  there-  Mq 
lad  conveyed  to  i .,  »'|'  ,  1 
&ivide.(hfths  ^^^ 
,,„dst«rn.lo      thjl^;^ 

LTofi    oi  the  other  lan^ 

iTs  he  alleged,  of  revay.««  to- 

V.aidD  f  or  the  two-tif  li  ■    »' 
Kat  the  funds  iul',sl.*« 


hvhdv 


I   of  the  arliitrator 
decision  arrived  at 


It}' 

Itcigli 


'il  C.   r.   53. — (i Wynne,  sit- 


;  ill  Vacatiuii. 

1,1,1,  that  3!t  Viet.  c.  28  a.  5,  C».,  does  not  ap- 
«lv  t»  nisi  liriiis  references  hy  consent  nnder  the 
Pth  see.  of  the  ( '.  1...  1'.  Act,  so  as  to  eiialile 
Ic  eiiurt  to  re  uiieii  the  award  on  the  general 
lerits,  l.hiaiv,  whether  the  act  apiilies  in  any 
III,'  to  leii'ieiiees  entered  into  hefore  its  passage. 
iiiiestioii   of    costs    eoiLsidcred.      Stiijlc    v. 

■fitwH;  Tt  c.  I'.  i:<7. 

fl'mlei'  ;W  Viet.  c.   '-'S  s.  7,  as  amended  by  40 
icte.  S,  the  ai^ical  from  the  award  of  an  arhi- 
lltiiris  ilireeted  to   he   made   to  the   court   in 
itheaetioii  was  hegiiii,  and  may  he  heard 
Bdiv  a  siii>'le  judge  of  either  of  the   superior 
SitMit  eoMinioii  law,   in  or  out  of  term,  and 
Jimietieuto  lie  observed  on  any  sueh  apjieal 
ill  lir  the  iiiactiee  now  observed  on  appeal 
kli  ;i  re|iiiit  of  a  master  in  ( 'hancery,  &c.     An 
dluviu^'  been  made  to  a  single  judge  nnder 
I alinve  section  ;— Held,  that  a  further  appeal 
Itlir  mil  eoiii't  in  term  would  not  lie,  and  that 
Bn;  ivuee  to  the  practice  on  appeal  from  the 
ltd  s  ivpoit  all'i'.cted  only  the  procedure  to  be 
lervnl  Mil  such  appeal,  and  could  not  give  any 
ill  light  of    appeal.     Kemarks    as  to   the 
Kt  ni  tlio  new  right  of  appeal  given  by  these 
aiul  the  extension  of  it  contemplated  by 
fc40Viet.  0.  7,  O.    Maiinj'aclurcrs  and  Mtr- 
it^Tirt  liM.  Co.  V.  Alicuud,  128  C.  1'.  21. 

.1)  111  41  Vict.  c.  (i,   O.,  declares  that  the 

ilatiiie  is  not  hy  that  act  or  the  40  Met.  c. 

"  I  to  he  deemed  to  have  adopted  the  eoQ- 
ioii  which  may  by  judicial  coustruetiou  or 
nise  have  been  placed  upon  the  language 

oy  statutes  inohuled  amongst  the  revised  sta- 
-Helil,  notwithstanding  this  enactment, 

kl.  I!)'.',  of  c.  50  li.  S.  O. ,  being  not  only  in 

Wt  in  effect  the  same  as  s.  7  of  39  Vict. 

>0.,  repealed,  but  re-enacted  by  it,  must 

e  the  same  construction  as  was  placed  upon 

Klieuled  enactment  by  the  last  case,    and 

')re  that  there  could  be  no  re-hearing  by  the 

liy  way  of  appeal  from  the  decision  on  an 

Tmaile  by  a  single  judge  under  the  repealed 

tient.    CVaiii  v.  The  Trunteea  of  tlie  Col- 

i  ImUttte  of  the  CUy  of  Ottaim,  43  Q.  B.  498. 


In  nn  action  mi  a  lire  insurance  iioliey,  the 
judge  at  the  trial,  by  the -■oiiseiit  of  the  |>,irtie», 
direeted  a  reference,  whieli  did  not  eoutain  any 
agreement  allowing  an  appeal  oii  the  merit..'  :  — 
lleld,  that  an  appeal  Would  not  lie.  .Scnible, 
that  the  evidence,  given  in  the  report,  sustained 
the  linding  of  the  arbitrator,  that  at  the  time  of 
the  loss  llii^  insiiraiiee  in  defemlaiits'  eompany 
had  been  eaiieelled,  and  a  liew  and  valid  insiir- 
aiiee eU'ecled  ill  another  eoiiip.uiy.  11 '((//(/•  v. 
r/ir  lliiirir  mill  Turniitii  Miihnil  Fii'i'  /nn.  Co., 

;»()('.  I'.  211. 

\Vhere  the  evidence  is  d  nllii'tiiig  as  to  whether 
dainagi!  or  beiulit  has  resulted  to  the  jiarty 
alleeteil,  by  raising  or  lowering  a  stieet  in  front 
of  his  hind,  the  court  will  not  interfere  with  an 
award  ineiely  because  it  may  think  the  weight 
of  evidence  to  be  .against  the  \  iew  taken  by  the 
arbitrators,  /n  n-  ('iiliinliniiii  mid  llu-  Tiiirii  of 
livrlhi,  44  (}.  H.  (131. —Osier,  sitting  in  Vacation. 

A  reference  was  by  decree  of  the  court  made 
to  W.,  one  of  the  local  masters,  in  his  individual, 
not  otlieial  capacity  ;  the  decree  expressing  the 
same  to  be  by  consent,  and  that  the  award 
should  be  aiipealable  in  the  same  manner  as  a 
master's  report  ;  the  reference  being  of  all  mat- 
ters in  the  suit  and  also  of  ipiestions  in  diirer- 
encc  between  two  defendants  :  -  Held,  notwith- 
standing such  consent,  that  the  award  could  not 
be  ap|iealed  from,  and  could  only  be  moved 
against  for  cause  in  the  same  inanner  as  an  award 
of  any  other  arbitrator  ;  the  3!t  Vict.  e.  28,  and 
40  Vict.  e.  8,  (>.,  not  ap[ilyiiig  to  suits  in  this 
court.     JSuriLi  v.  ClKUidii  r/iii,  '2o  Chy.  148. 


4.   Sit/iiiij  A.-iidc  nr  Jfijcrrinij  linrk  for  J/wroH- 
ihirt  or  Mistakf  nf  Arhllratur.s  or  I'ml'n.i. 

A\'hcre  the  award  was  made  in  a  hasty  manner 
on  the  day  of  submission,  the  third  arbitrator 
not  being  informed  of  the  sitting,  and  then'  being 
a  niisapprehciisioii  on  the  part  of  the  litigants  as 
to  what  was  referred,  the  award  was  set  aside. 
///  rr  Mi-CliDiii  and  Motlii/,  (1  L.  J.  92.-1'.  i'.— 
McLean. 

Held,  that  an  award  decided  by  an  umpire 
who  does  not  hear  the  witnesses  himself,  but 
takes  their  evidence  from  the  notes  taken  by  the 
arbitrators,  and  from  their  statements  of  the 
nature  of  it,  will  be  set  aside,  unless  there  was 
an  e.vpress  consent  to  such  a  course  by  both 
parties.  MonUn  v.  W'iddijidd,  (i  P.  \\.  179. — 
P.  C — Morrison. 

An  arbitrator  intended  to  award  that  the  costs 
of  the  reference  and  award,  as  well  as  of  the 
cause,  should  be  paid  by  the  defendant ;  but  by 
the  mistake  of  the  clerk  of  the  plaintiil  "s  attor- 
ney, by  whom  the  award  was  drawn,  the  costs 
of  the  reference  and  award  were  omitted.  The 
award  was  remitted  back  for  correction,  but  on 
p.aymeut  of  costs  by  the  plaintiff,  as  the  mistake 
Wiis  not  that  of  the  arbitrator  only.  Sti-wart  v. 
Beatfw,  37  Q.  B.  538.— A.  Wilson,  sitting  in 
Vacation. 

H.  insured  a  stock  of  teas,  &c. ,  and  having  sus- 
tained loss  by  fire,  the  matter  was  referred  to  L, 
and  C,  and  a  third  person  to  be  appointed  by 
them,  the  appraisement  and  estimate  of  the  loss 
by  them  or  any  two  of  them  to  be  binding.  L. 
and  C.  appointed  M.  third  arbitrator.  After  the 
close  of  the  evidence  and  several  meetings  by  the 
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arliitriitorM,  M.  li;iviri>,'  ilnun  tlu-  ilnciiinKiit  lut 
out  ill  till'  ri'iiiii't,  |iriii|ii(  I'll  it.  at  u  iiiri^tiiig  of 
tlu^  ailiitriitiii'H,  iiiiil  ii'iiil  it  iiH  liis  timliin,'.  At 
till)  iii'xt  III!  rtiiiL,'  a  iliM'iiMii'iit  fiiriiially  lirawii  ii|i 
by  till'  I'liiiipanyM  Hiilicitur  wan  |iripiliirril  ami 
si^iiril  liy  M.  :  Init  fur  nuiih'  iraMoii  it  wax  aliaii 
(liiiii'ii.  At  tliiM  iiif.'tiiij,'  till'  ailiittatiirM  |pi'riiiit 
tt'il  till'  iiiariiiKfi'  ami  iiinjii'i'tiir  of  tlii'  i'ip|ii|)aiiy 
to  III:  |iii'si'Mt  ami  taki'  part  in  tin'  ilisriiMNiim  an 
to  tliu  aiiiiiiiiit  iif  the  awaril  ami  tlu'  tixiii>.'  nf  tliii 
C'OHtM.  !i.  ami  M.  a;;i'i'i'<l  mi  the  aimniiit,  Imt  I', 
tiaiil  III'  wniilil  mit  Hii;ii  miicIi  awanl,  ami  an  ap- 

JioiiitiiH'iit  «.iM  thru  iiiailo  fur  tlie  iii'xt  ilay,  ('. 
MMii^'  pri'Hiiit,  ti)  iiii'i't  ami  Mij/ri  it.  'I'lie  awaril 
■wan  acriiriliiiK'ly  niaili'  mi  tlif  fdllnvviii^'  ilay  l>y 
L.  ami  M.,  ('.  mit  atti'iidiii^' :  llrM,  that  iimlor 
the  I'iniiiiiMtamirs  ('.'m  alisnicu  furiiu'il  mi  dIiJcc- 
timi.  Ilrlil,  alud,  that  pi'iiiiittiiii;  tlii'  iitliit'r.H  of 
till'  1  iiiiipany  to  lu'  prcsi'iit  ami  taki'  part  in  tin: 
deliln'ratioiis  of  tlii'  arliitratni'M  \va«  sticli  iin]iro- 
jiur  romliii't  aK  to  ri'inlrr  tin'  awaril  hail.  Iltld, 
that  tlioilorniiiont  writti'ii  ami  nij^ni'il  liy  M.,  ami 
exjiri'Hsi'il  thrmij^limit  in  tlir  lii'Ht  pi'rHini  as  his 
(k'ci.Hioii  alone,  without  anythin;,'  containt'il 
tlii'rcin  Hlirwiii;,'  it  to  hu  thu  difision  of  L.,  thi' 
othi'r  arliitrator,  also,  althoii;,'li  si^,'m'il  liy  L., 
coulil  nut  lir  nplnlil  as  thi'aw.inl  of  t  .vo  arhitra- 
tors.  A'r  lliili\i(iril  V.  Thf  Ciiiini  Fin  In.*.  Co., 
44  il  n.  -.VM. 

In  this  case  tlu'  arliitrator  having,'  ri'ct'ivinl 
stati.'niciits  ami  information  nj on  thu  snlijoot  in 
dis|inti:,  in  tho  ahsmci:  of  one  of  thi'  parties, 
■without  emiiiniinie.'itiim  to  liini  that  lie  hail  donu 
80,  the  award  was  set  aside  with  costs.  /«  )v 
Crnii-kxhdiik  (iikI  <'<>rl>ii,  30  C".  \\  4(>().— t»sler, 
sitting  in  vacation. 

An  award  cannot  lie  ini]ieaelieil  on  the  grimnil 
that  it  is  erroneous  in  either  law  or  fact  unless 
the  error  ap|iears  on  the  face  of  the  award.  Thu 
cases  ill  which  the  court  will  interfere  are  con- 
fined to  those  where  such  an  error  so  appears  ; 
or  where  there  li.as  been  corruption,  fraud,  or 
excess  of  jurisdiction  :  or  the  arliitrators  making 
the  award  admit  the  ujistake.  He  (Irant  v. 
Ea.ffiroii,/,  '2'2('hv.  'Ml 

Any  comninnication  between  one  of  the  parties 
to  an  arbitration  and  an  arbitrator  on  the  subject 
of  the  reference  of  which  the  other  party  and  the 
other  arbitrators  arc  not  aware,  and  at  which 
they  are  not  jiresent,  is  illegal,  anil  renders  the 
award  invalid — an  arbitrator  being  a  judge, 
whose  duty  it  is  to  be  indifferent  between  the 
parties.  Therefore,  where  it  was  shewn  that 
one  of  several  arbitrators  had  held  interviews 
■with  the  defendant  pending  the  reference,  ivnd 
that  the  arbitrator  in  one  at  least  of  such  inter- 
■views  consulted  the  defendant  as  to  the  modes  in 
which  the  award  might  be  framed,  and  asked  the 
defendant  which  he  preferred,  these  facts  being 
■withheld  from  the  other  arbitrators,  the  court 
set  aside  the  award,  and  ordered  the  defendant 
to  pay  the  costs.     Pardee  v.  Lloyd,  26  Chy.  374. 

See  Ditro'^8  v.  Duross,  19  Q.  B.  77,  p.  3291. 

See  also  Norval  v.  The  Canada  Southern  if. 
W.  Co.,  16  L.  J.  N.  S.  53. 


V.  Practice. 

1.   Time  for  Moving. 

The  delay  in  moving  from  the  21st  of  August, 
■when  the  award  was  made,  until  the  4th  of 


l:':l 

Doci'inber,  was  held  MiitHi'icntlviii'1'.iiiiii.  i  .■   , 

III  loss  III  till'  >is|  rriUH  ri'i'cin   aiiil  «nl.., :   •  ■ 

SU,rarfy.   //,  ,i/^V,  m;  (...15.  .VJS.       """"•"" 

lli'ld,  that  an  'ippli'Jation  to  sot  iiMidf  ,,,,.,..„ 
mad.'  umhr  M.  ».-.i:.  It.  S.  <>.,  ,..  ITi,  ,,n!u 
lished  bifcire  Trinity  Teiiii,  l'**77,  wini  (,„,  1" 
on  the  •iCith  Novemlier  foll.nviii',',  tlum  "l,  a 
full  court  did  not  sit  in  Triniu  'I'.nn  /' 
.Uiii/lt  iiiid  Nil  ( 'ill)  II/  KiiiiiMiuii,  4;i  ^^,  n  ..j,. 

Such  an  award  having  been  set  ini,!,.  l,v,i  ,||,,| 
judge,  on  motion  iiiadi'  alter  Trinity  Ti'riii  || 
court  gave  effect  to  thin  obic'tiuii  tiinii.-li'ii  ' 
taken  on  appeal  from  the  ml.'  settiim  a»i,|,.tli 
award,      lli. 

.An  award  made  under  s.  IdOC.  ,'<  |-  ,'  ,^| 
before  Trinity  Term,  must  bi'  ninvi'il  ,.1,,.,]," 
within  the  lirst  four  days  of  that  t.'riii.V' 
thmigh  til.'  full  court  may  imt  sit,  us  tl,,,  ,'||„,j,^' 
can  be  mail.'  to  a  sinud.'  jml','.'  witliin  tlif  ..||!!! 
)ierio.l.       iVilMiiii  V.  J'irhiiril.^uii,  .|,'i  (i   jj  .j||. 

Wli.'rc  a  noticn  had  been  served  by  nin'dftlii 
parti. 'S  (th.'  ilefemlant)  to  an  arlMtritiiin  nl  ]{u\! 
tention  to  move  against  th.'  aw;inl  in  ,|i|,  tim, 
after  publication,  ami  th.'  pluiutjir  tliirnft„ 
served  n.iti.'e  consenting  to  the  ;nvanl  \«'m'. .^i 
aside,    but  th.'   ilelVmlaiit  did   imt  imii'ird  Vth 

j  the   motion,  the  court  li.'M   that  the  d.'iVn.U 

'  could  not  afterwards  set  up  di'i  ly  as  an  ;i',!w„j 
to  an  apidication  by  tin:  pi  liiitill' I'c.r  tin;  iiim.i^ 
of  having  the  awar.l  set  aside,     /'„,',/,,,  ,•  ','  i 

I  26  Chy.  .S74.     On  appeal,   however,  tlii/Wj! 

'  ment  was  reversed.  ' 


2.  Other  C(ini„. 

The  objections  taken  to  the  award  w, n. 
having  been  tnade  ex  part.,',  and  witlimit  Ihiri 
witnesses,  it  was  void,  ami  it  was  iiri;i'.i  tliiti 
might  therefore  be  set  asi.le  witlmnt  |in»!ii,iiw 
it  ;  but.  Held,  otherwise,  lie  lliiituiic  MnJ 
24  L.  J.  Kx.  140,  not  followed,  I!,  ,A/,/»m,„iJ 
MiDitri'id  and  Clli/  of  Ottairn  I!.  ir.  r,/  41111 1 
359.  '  "     ' 

A   rule   nini  to  set  aside  an  awar.l  iiiii,-!!i 
drawn  up  on  reading  the  award  cr  a  cii|iV' 
lit. 

An  award,  under  .V)  Vict,  c  SO,  ().,  reiriplii 
land  reiiuired  by  the  d.jfeiiilaiits,  w;is  uliirtSi 
to  as  excessive,  but  was  uiihel.l,  tlicreliciiiiflj 
dence  to  justify  the  amount  aw.irdud,  m 
ground  for  im)niting  partiidity  or  li'Ltil  lis 
duct  to  the  arbitrators,  lie.  C  'y Whi  ,wl  liVj 
Cumm'iMtonerx  of  Ottawa,  42  (J.  B.  .178. 

Held,  that  an  appeal  lies  from  a  jii.ljstrJ 
the  Practice  Court  to  the  ( 'oiivt  nf  .AjimI  il 
rule  to  set  aside  an  award.  Cumil  \\  >•■" 
7  P.  R.  11.— C.  L.  Chamb.— Daltoii,  C 


VI.  Enforcinii  Awarp. 
1.   By  Attachnvnl. 
See  Dennison  v.  Sand/ord,  3  0.  S.-IIRiii 

2.  By  Action. 

(a)  Defences  A  milaUe, 

To  an  action  on  an   award,  the 
pleaded,  on  equitable  grounds,  that  tl 


Vl\'l  ■   ^-'>'' 


Aiinr.sT. 


HiiU'iriciitlya. uiit>MtMrl,v 

»7  (,).  W.  r.:w. 

ili';iitii»n  ti)  nut  in>'nli!  i\n  iiwml 
,  1!.  S.  ().,  <•.  174,  iiii.l  iml,. 
ity  'I'lliii,  IHTT.  «;iK  ti«,  l.iie 
niliiT  l'iill"\viii^,  tlimi;'li  tin 
t  sit  ill  'I'liiiitv  Tinii.  l!t 
,;/■  a:;»:;i'"",  »:i  '.'■  l'-.  "'C. 

iiviii;,'  Itt'i'ii  Hct  ii^iililiy.'i-iiijli. 
iiiiiili'  ut'tiT'l'riiiity  'r.Tiii.  ti;.! 
to  thin  iili'ii'dinii  tlMini;li  iir«t 
roiii  till!  nili)  Hi'ttiii;;  iisiilr  the 

,  uiiil.'iH.  1110  <'.  S.  re  .   ."I 
'(■nil,   iini>tt  '"•  niiivi'il  ;i;;uii»t 
I'diii'  iliiy«  "'   'li'it  t''i'iii>  ''>inl 
imvt  ni:iy  nut  sit,  as  tlir  iiu.ti.ii 
V  Hint;!''    iiiil'.;''  witliiii  till'  Miii«  I 
V,  l{}'-liiirilMiiii,  V.\  «,».  W.K,. 

(.  liiul  lioi'ii  siTVcd  liy  "iiiM.itliel 
ulaiit)  ti'  iiii  arUitvaliiiiKif  Ii'mj.  f 
;ij;:iinHt  till'  iiwanl  in  ilii.  \wA 
ii',  iiiiil  thf  iilaiiitilV  til' r.  ;<!h! I 
nlsi'litilifJ:  til  tliraw:inll..iM;.-t| 
Ift'ciiiliuit  iliil  nut  vi''iiwl  »''.tk| 
!  coiivt  liflil  tliat  till!  (liiViiliatj 
Viirtls  set  n\>  'Itiiv  as  an  ;r-wtil 
,11  1>y  tlu'  iil'''"t''l'  '"•'  t'"'  l""!**! 

On   iililit^iil.   li"W<'V«i'.  tluM'iiij 

I'SUll. 

o_  O^Ac/'  C(i.-<i.t. 
Mistaken  to  tlic  awav.l  vv.  iv 
UvU'OX  ,w>-t>'.  ••^'"1  ^vitlumtli. 

IS  voi<l,  and  it  was  uri;.'.!  tla'J 
re  1)0  «'t  .'VHiilf  witlmiit  |ir":.i 
..thevwise.      l!rllinto,P'.\l. 
40   not  foUowuil.     Ih  M,i<*'» 

ciniofomvrn  11.  w. (■•>., m\ 

to  set  aside  an  nward  iii'b-i 
"fulingtlie  awardoraotV": 

under  35  Vict  e.  80,0.,  re.nM 
,v   the   a.^fen.lants,  w;ts  "1-. 
Imtwasui.heM.tluyH' 

-.tV  the  amount  iiwanlca  

lifting  partiality  .h;  l.^^.l....- 
r\>itrators.     Z^;,   ;'i"v"' 

an  appeal  lies  from  a  ju.l.'iid 
-C.  L.  Chamb.— Ualtoii,  C.t.H 


/•I.  Enforcing  Awarp. 
1    By  Attarlimcn'. 

2.  By  Action. 
J  (a)  Defences  AmllaUe. 
Ln  on  an   "wanl   J  ^^ 
[equitable  grounds,  that  tteP^ 


all 


til 


lomtidrd    ixparte,  lllul    witiloUt    IKltiuu    til 

**,     i  .i.iiilaMt,  ami  retuMcd  to  liuur  thi'eiiilaiit 

flu'   *H-'^  111,"  1 1  1  t    t 

I  iiiB  wiiiii'"'i"'.  or  allow  hull  a  iiiiHoiiiilile 
",„|,„„ly  „l    piovin;;   hlH  .as.';  and  alno   rx- 

11.4  tlic  I'laiiitill  and  Ills  witnissts  |iiiviitely 
"','1  III  till'  alisiiu^e  ol  thi'  deti'iidaiit,  who  had 
""  iiuitiiiiity  of  ever  ixaiiiinj,'  tiniii  ;  lliat  ho 
u.ur  »ani<riiny  of    these    in.^nliuities,    and 

,«liiillv  if^noiant  until  houu'  tune  lilteiwaiiU 
*jtlit:iW'ii''  li>'ili)4  mad.-,  and  has  idw  ays  re|in- 
'  I  il  till' »aiiii  ;  and  that  it  was  tlienloie  not 
,     .',l,^„l,  .Klelid.Uit,  i.llt  should  he  set  aside: 

H,|il   [ill'.'  I''"''  •'"  •"•'"'"ii  "1'  '•'^■^'*  ""'-  ^'"'   ""''■ 
jfd  ul  ililiiiee  hy    way   of    plea,    hut    loiniiiig 


Kxeiiiption 
V,  77..  Cu, 


■i-2M 

land  from  taxation.     See  Jiiri'in 
of  Ih'   I  "ihl  if  KhiiaIuii,  -Jll  l! 


(liatol 


rniiliiU  fei'  luotioll  to  sit  tile   award  aside,  tin 
j„',i,|/uiitll   wt   asiile,  heiliK    linal  hctweeli    f 


e 


u\x\\".     It  ""■'^  iilgid   hy  defendant  that  as  the 

t  I- l,iiati"M  did  not  eoiitam  an  aveiineiit  thattli.' 

'lulii'iii'niiili  eoiitaiiied  any   iPlovisioii   lor  inaUiiig 

Jj7,!;,le.,f  nail t  under  H  iV  1(»  Will.   III.   e.   I."., 

',li,l  i„,t  iirip\ide  that  it  siiould    not  he   nindo 

nniillilt',  no  otiii-r  means  ol  relief  were  allonled 

tvirl't  liy  I'l*'^  ■   ''"''  "''''  otherwise,  for  defell- 

1  ihiit  liiiiilit   still  have  relief   hy  hill   in   ei|nity. 

/,',/,...  V.   A'""''-  •-'•'   <-'•    !'•   .W8.     A.  Wilson, 

|iittiiii;in  Vaeatioii. 

Sto.l/iCii/'"'"  '''•  M^J^'iiiKJii,  !<>*-'.    I'.  Il-J,  p. 
H4S5. 


\  II.  .Mis(  i:i,i,.\Ni;(iLs  L'.vsKM. 

Wliiiv  a  verdict  is  given  suhjeet  to  an  award, 
I  the 'Jit  4  ;iO  Vict.  e.  -I'.',  s.  L',  iloes  not  autliori/e 
Itliiiliargingof  interest  on  tile  -sum  aw.anh  ,  from 
Ithitiiiaiil  taking  tlie  veriliet.  //../.  \  ..////, 
II 1'.  K.  II!!.-  t'.  h.  t'iiainl). — A.  Wilson.  . 

WIkti'  uii  arefureuuo  to  ui  uiinition,  uiiilur  li.  | 

l6.  n.  f.  ."iH,  s.   IS'.*,   hefore  plea,   the  defendant; 
Itbhis  t(i  iilead  jiayiiieiit  into  court  as  to  a  [lor-  | 
Ititiii  "I  llic  dciiiaiiil,  the  order  should  direct  that 
ItLi  ;iiiiiiiiiit  paid  111  lie  deducted   from  the  plaiii- 
ItiltiMliUiii.     Hii<>  V.  Cin<.s<l/,  "i  v.  It.  .s:io.— (J.  L. 
|Cli;imli.   •llalton,  I'.  C.  .f  i'.  I 

ll;t(li>tiiiL'tioii  hetwceii  arhitratioiis  under  oiir 
llluiiitiiwl  and  Uaihvay  Acts  and  the  luigli.sh 
lUii'l-!  t  laiiscs  Coiisolidatioii  Act  pointed  out, 
luiil  uiiiaiks  as  to  the  riglit  to  eid'oree  such 
|»«;inls  siiiiiiiiaiily.  ///  /'c  ('oltiiiliuim  iiitil  Tin 
\'[wrinj' B' dhi,  44(2.  W-  t)31.— <.>sler,  sitting  in 
Vai.;.tliill. 


AHCHLTEUT. 

Actiim  liy,  for  services  -Defendaut  may  deduct 
liuistil  Ijy  erroneous  eertiticates.  .Sue  Irrimj 
ili,nmn.  '21  C.  P.  '24'2. 


AUMY,  NAVY,  AND  MILITIA. 

I  Aitiiin  by  payee  ag.iinBt  the  maker  of  a  note. 
eii,  uii  ei|Uitable  grounds,  setting  up  that  the 
Until!  was  captain  of  a  rille  company,  anil  an 
aiiiont  to  reduce  the  note  hy  the  moneys 
*i\til  from  drills,  and  renew  it,  and  that  plain- 
f  V  ruiigfuUy  dishanded  the  company,  so  that 

bniiiiieys could  he  received  : — Held,  no  defence. 

IWtil  V.  Furd,  19  Q.  B.  88,  p.  54'2. 


I'.    .V_'fl,     II.     I'Jl.'t.      ,See,    also,  '.V.ssKs.s.MKSr  ASI>' 

I'.vXKs,  If.,  I,  p.  '.';!■.'. 


AIMIHST. 

I.    WllM'  .\McilNr,S  Tl»  AN  AiciiKsr,  42.'U. 

II.    .\llKi;sr  n|.'  l'"o!tl',IINKlts,  4'ilU. 

III.  .\i'i'iii\vii'  lit  iioi.ii  I'll  IS.vii.,  4J.t4. 

I\'.  .Si.'.iM.  .VnuiM',  t'j:}!. 

\'.  .\i'l'i.ii  A  I'luN  I'.ii!  I ''>ril  Miiii;,   l.'M."). 

\l.  Cos  IS,  4'.';i:). 

\'  1 1.  .M  i.He'Ki,i.AN Kor.s  (  'asks,  4:i;h'». 

F.  Wiivr  .\  Mill  MS  III  AN  .ViiitMsr. 
See    Wll.",.,,  V.   Itr<,-br,  I  I   ( '.  I'.  •.'(IS,    p.  :iS(IO. 

I  I.     .\liHl:sl'  OK  I'tlllKKlNKIiS. 

The  ilefi'iiilant  ahscoinli'il  from  ( ';tiiada  in  ISl.l' 
being  at  tile  time  largely  indelite.l  to  the  [ilain 
till'.     Ill  IN77  he  n^tiirne.l  for  a  tcinpoi'.uy  put 
pose,  having  in  the  iiieantiini  acijuiii'd  a   '  Miiieilo 
at  Chicago,  when  he  was  arrested  iindi     •     S.  U. 
C.  e;  •_'4,  s.  .">,  for  the  delit   liie  t  i  liie  pl.iiiitiH': — 
llel.l,  that  the  arrest  was  illegal,   ami  defelidan 
was  discharge.l.     Ch  iiiiuls  \.  Kiinij,  7  I'.  Il-  '03. 
-(  .  L.  (Jliainl).  — (ialo. 

See  also  I'mtlir  it  ul.  v.  /'umifcli/t,  Surrlzi-r  ct 
id.  V.  JiVinifr/ill,  S  V.    K.   17.">. 

Til.  Afkiuavitto  hold  to  Bah.. 

In  order  to  suiiimrt  an  order  to  hold  def  iidant 
to  liail,  the  plaiiitill  iii'c.l  not  diselo.so  in  his  atH- 
davit  the  names  of  the  [lersons  on  whose  infor- 
mation lie  founds  his  lielief  that  defeii.iaiit  ia 
aliout  to  leave  the  province,  where  he  liles  also 
other  allidivits,  stating  facts  whi.h  w'oiihl  justify 
such  lielicf  :  in  that  case,  it  is  the  same  a.s  if  the 
plamtitr  had  st  ited  that  these  deponents  iiad  in- 
formed him  of  the  facts  stated  in  their  altidavits. 
lr.(^s■o,.  \ .  V/„irltn,i,  40  Q.  H.  14'.i. 

A  rule  nisi  to  set  aside  the  order  to  hold  to 
bail  for  such  alleged  insulliciency  in  the  plaincitr's 
affidavit  must  pomt  out  the  objection  speeitically. 

IV.  Second  AKRE.>r. 

Hy  indenture  defendant  coveiiiiiitud  to  pay  pur- 
chase money  hir  lainl  c.mveyed  to  him  by  plain- 
titl's,  and  hy  him  re-eoiiveyed,  together  with 
other  land  as  security  therefor.  'I'liere  Wivs  a 
proviso  that  in  default  of  any  of  the  payments, 
the  said  land  was  to  become  the  phiintitl's'  ab- 
solutely. It  was  covenanted  by  the  plaintiffs 
that  they  -wouM  put  up  certain  mills  on  the  pro- 
perty conveyed  to  defendant.  The  property  was 
situated  in  the  county  of  (Jrey,  where  defendant 
lived.  The  plaintitl's  erected  the  mills.  Defen- 
dant, about  a  year  afterwards,  having  taken  the 
machinery  from  the  mill,  and  being  in  default 
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) 


m-w 


.j.v;., 


m  I 


^v>j'; 


oil  aciMnmt  of  liis  oiircliiiHd  nioiitiy,  It'ft  t'li! 
oouiitv.  Tim  plivinliHH  t'ollowod  and  uitchUhI 
liiiii  u'itliiiiit  l.'iyiiiK  iiiloriiiiiiioii  ii){iiiiiNl  liiin,  or 
Imviii),'  H   warrmil   tliorcfor.      AfiiirwanlH  tlniy 

ix'ociin'il  a  warnint.  I.o  ixmxc  a^aiiml  iU'ft'iiilaiit<  in 
\w  county  of  Oxford,  cliarniii^;  him  witli  t'Ui- 
l)('//li'inciit  ill  ri'v'ai'il  to  t\u'  inacliiiuM'y,  fit'.,  in 
tlio  mill.  On  tlii.s  ilcfiMKliint  waM  aLMiii  arrcNliMl, 
Wliilo  ill  HUcli  ciiHtiMly,  tlii'  plaii  vIVh  isHiit'il  a 
oii|iiaM  aj^aiiist  ili'fcnilanfc  for  tlio  ilidit.  :  lli'iil, 
tliat  till-  lii'Mt  and  hi'i'oiuI  arit'sts  wt'tv  illcj^al  : 
Held,  ai.s(>,  tliat  the  arrt'st  iindt'i'  tlio  caiii.iM  wan 
illegal,  as  defendant,  was  in  cnstrody  unlawfully, 
lit  tile  suit  of  the  (ilaiiitidM,  at  tlii'  tinu^they  pro- 
cured it  to  iHMUe.  Mi<!rtiiiir  it  nl.  v.  Snir/d/, 
7  I'.  I!.  •-'(►.('.    I,.  Clianil.'.     A.  WilHon. 


\'.    Al'IM.K'ArlON     KOU     OlMCIlMKIK. 

Held,  on  an  aiiplicatioii  liy  way  of  a.|i|)eal  from 
a  judge's  order  lor  tlu'  ixsiie  of  a  writ  of  i-a.  Ha., 
that  till'  court  in  term  lias  power  to  n^view  mucIi 
order  ;  hut  .senilile  that  an  application  made  iiftor 
the  lapse  of  the  suececilinj,'  term  is  too  late  : 
Held,  on  the  inci'its,  that  the  order  in  this  case 
ouj»lit  not  to  lie  interfered  with,  as  it  siitiicieiitly 
npiieared  from  the  atildavits  liefori'  the  jndp"  that 
tliedel'eiidaMt-  had  parted  with  his  propertyor  had 
lliaile  some  secret  or  fraudnlent  disposal  tlii-reof 
to  prevent  its  heing  taken  in  execution  ;  and 
Seuililc,  that  the  allldavits  also  shewed  that  un- 
less immediately  ap|ireliended  defendant  was 
iihout  to  ipiit  Canada  with  intent  to  defraud  his 
creditors:  Held,  also,  that  "  property "  in  ('. 
S.  r.  ('.  c.  '2\  s.  I'J,  refers  to  personal  as  well  as 
real  property  :  Held,  also,  that  an  a|iplii-,ition 
to  discharifc  a  defendant  from  custody  under  s. 
31  of  the  ai't.  lii's  only  when  the  arrest  is  under 
mesne  |irocess,  and  not.  where  lie  is  in  custody 
under  li'ial  process.  Kiili/  v.  O'Coiinnr,  l.'l  i). 
B.  I!).f. 

See  alsii  liii'hrrt  kI.  v.   Iiii.'h  h/i  IiII,  Sii'ii/:i'r  c/ 

111.  V.  h'i>.-<iiih/i/i.  s  1*.  i;.  i7,"(. 


VI.   ('o.sr.s. 

[Kor/>ii//v.  MrKi  ir.il ,  'WW  7  Vict.,  on  page 
•211,  read  />'.»// v.  MrKni-Ji,  1  (J.  I?  4lL'.l 

•  Where  one  of  two  or  more  ilefendants  is 
arrested  for  an  amount  greater  than  the  verdict 
afterwanl.s  ohtaiiied,  an  order  will  he  grantcil 
under  4i»  (ieo.  111.  .lisallowiii.t;  tin-  plaintill' his 
costs  a!,'aiiist  him  solely.  .(  nm/i/  v.  Jrnk-iiir^  if  nl., 
3  L.  .1.  I,S3.-  I'.  1„  Ciiaiiili.      Hagarty. 

Held,  that  unless  a  defondant  has  lieeu  liotli 
"arrested"  and  actii.illy  "  hchl  to  special  bail,'' 
he  cannot  t  die  the  heiielit  of  .s.  :t'2'J  of  ('.  I,.  I'. 
Act  as  to  costs.  Ijiijlit  \.  (iniitti,Ol\  1{.  181. 
—  I'.  C.  -  .M(U'risoii. 


VII.    Ml.SCF.l,l..\NKOl'.S    C\SK.S. 

The  slieritr  and  his  sureties  held  not  liable 
under  s.  20  of  27  &  '.S  \"iet.  c.  28,  for  not  paying 
over  money  deiiosited  by  iilainfitV  in  lieu  of  a 
bail  bond  to  obtain  the  release  of  M.  arrested 
under  a  caiiias.  Km)  v.  J'uiirll  it  til.  2")  C".  P. 
448. 

The  law  of  arrest  considered,  and  aniendinenta 
suggested  to  meet  tho  case  wiiero  the  creditor 


holds  Hccurity  for  all  or  part  of  liis  cliiiin 
lirnjnr   it    III,    V.    Sriirlilt,  7    I'.    I!.  '>!],{ 
Clianib.      .'\.  WilHoii. 

See  liic.liiiril.Hiin  v.  /liiiiiilloii,H'\\\, 'jsi, ,,  ■> 


ASSAlII/r. 

I.   At  Ki,KcrioN.s.     .S'«r  I'mcumkm 


111  an  action  for  assault.  broiii;h(  liy  u  niiu 
woman,  the  coverture  if  not  piciilcil  |',i|.|j|, 
ground  of  objection   to   the   vciihcf     X,,,,/,! 

hiiiiii,  ;i!M,).  H.  ;u7. 


A    number  of 


lie,    iiii 


leople,  inchnlnii;  tlir  plni 
and  defendant,  hail  formed  a  rin^;  f(ir  tin.  imr 
of  witnessing  an  expected  lii;hl  lii'twc,.,, 
iiersons,  oni^  of  whom  was  plaiiilill's  ni'iil 
rile  plaintill',  when  going  forward  tiiw.inl, 
comb.'itauts,  was  assaulted  by  ilcl'eiiil.iiil 
got  int.)  a  tight  with  him  and  lilt  iiis  j 
severely.  Defendant's  counsel  pidiiiisi'dtn 
the  plaintill',  on  cross  exauiin.itimi,  .istoaii 
ber  of  lights  in  which  he  was  said  to  iiiivi.  I 
(M)iiceriied,  but  the  learned  jiidgi'  ivfnsn 
allow  this,  the  (miuuscI  being  iinalili^  tn  s 
that  it  w^•ls  intended  fiu'  the  pur|i(i.se  df  tw 
the  plaintiH"s  credibility.  The  cviijciuv  a, 
llii^  defendant's  purpost^  in  inlerfi'iinj,' with 
plaintill'  was  contradictory,  and  Mic  jiirvv 
told  that  if  defendant's  object  wa.s  miiv  In 
vent  the  plaintill'  from  interfering  withihiiii 
and  nut  to  (irevcnt  a  brt^ach  uf  the  |ua(v,  lie 
a  wrongdoer:  Held,  that  the  e\iil|.|irt' 
rightly  rejected,  and  the  direction  iii,'|it  ;  mi, 
verilict  tortile  plaint  ill' was  upheld.  Tlu'iTni 
oils  exercise  of  discretion  in  rcl'iisini;  In  :il 
ipiestions  on  cross  examination,  wiiicli  ;uv  in 
I'vant  to  the  i.ssne,  would  be  no  gniiiii4  f.n 
new  trial.      HirLnjw  Fil-.i/milil,  41  I,).  11.  .W 

Sec  /iiijinii  V.  lliivmir,  17  (,'.   I!.  'm'\.\\.  H 
WcHlliriiiik  V.  CiiIkijIiiui,  I2('.  I",  tilti,  n.T,% 
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1.     ASSKSSMKNI'. 

1.  Xlllil'l'  of  .l.l.ll'.H.SIIII  III,     \'2',\'. 

2.  Of  /'rrsimiilt;/,   I2:!7. 

3.  Of  /iii-oiiii;  42;tS, 

4.  0/  l.iinil.i,  42:?S. 

5.  of     /t'lilliriii/.s  -  -Sir     Haii.WIYs  lM 

|{.\n,\V  VV  Co.MI'AMKS. 
(i.   (>/'  .\liniii-i/)iil  I'niniril.'i  for  //"'('/■. -M 
■  \V.\y. 

II.    KXKMPTKINS. 

1.  /iiiliuii  AaHfAf,  4240. 

2.  Otiiir  Cii.Hi'.i,  4240. 

III.  Kyi'Ai,i/.\TioN  oi.' Kaii:s,  4241. 

IV.  Al'I'KAI,  TO  COUUT  or  ItKVI.-^ldN.  i'il 

V.  Statute  Laboi'h,  4242. 
VI.  Coi.i,Et'Ti().N  OK  Raths. 

1.   JJidirns  and  Sali;  4242, 


<:s. 


m 


"or  all  oi"  l>'i''*'  "f  '''*•  '■'•'iiii    I/.'. 

V.   Sfiirlitl,  7    I'-  1!.  '^n.   (  i„ 

.'iImoii. 

OH  V.  //((mi/^<»,7<'li.v.'^SI,  |,,;i.-,i3 


ASSAIII.T. 


for  ivH«iuili  bnuiLilit  liy  :i  niaiTifil 
ovcvturti  if  not  plivnliMl  lurin,  n,, 
ci't.ioii   t(i   till'   vcrdu't.    S..,'..  V, 

of  pcoiilf,  iiK'luilini,'  till'  iilimitiji 
i,  liad  fornii'il  a  I'inK  ti'i'tlii'imr|«.je] 

all  I'xpt'i'U'il  li.^lit  Im'Ihciii  t\tj| 
of    wlitmi   was   |il;iiii(iir»  iii'|iliiw. 

wlii'U  K"'"K   '"I'wanl  Idwimls  ilifl 

\V!IS    aHSilllHl'll     liy    lll'I'l'llllllMt,  «lio| 

i^ht  with  liiiii  ami  Int  liis  li 
i.fcnilaiit's  I'oiiiiscI  |iioii(isi.|  to  d I 
oil  cnis!*  t'xaniiniitiHii,  :is  tn  ;i  mm. ^ 
ill  wliii'li  li>'  was  saiil  to  li;ivi>  Iwnj 
)ut,  till'  Ifanu'il  jiiilK''  ivlusi.ltoj 
Hu>  I'ouiisi'l  lic'iiiv;  iiiialili'  ti'  *ui(j 
ntt'iKleil  ftir  tlu' imiiiosiMif  tiftuijj 
s  on'ililiility.  'I'lu^  cvi.U'iuv  ;b  wj 
it's  iiui'iiosc  ill  iiiti'i't'i'viiii;  wiih  tiie| 
1  foiitradii'tiirv.  ainl  tlu'  ,iuiy«vr(j 
ili'ft'iiiiaiit's  ol.jcct  wasoiily  t.i j^r 
ilitilV  ffiiii  iiiti'i'l'i'i'iii,!^  witlilhilitinj 
rt'Vt'iit  a  hrcai'li  of  tin'  \vm\:  iu  »i(j 
.,r  :  lli'lil,  that  Uk'  fvidni.v  wuj 
•ti'd,  aii.l  the  direction  li^lit  ;  ;m:ij 
ho  i.laiiititVwasiii.h.ld.  '^ll(■mllll^l 
|.  of  diMi'n'tiiili  ill  l-fl'iisiiiii;  U  ;ilW| 
■OSS  I'xaiiiiiiatioii,  wliii-li  ;iir  irrtlf 
issue,  would  he  lie  '^wnwA  hul 
llU-b'UX.  /'V;!/ir'-«,  111.1.  U,M. 

V.  Iliiviiin;  17  (i>-  H.  •■'■"'■■'.  I'.  *| 
•ahujiiaii,  \'H'.  I'-  lll'i.  l'''W 


11 
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:,SSMKNT  AN1»  'l'AM>- 

MKNT. 

fic'of  ,lsxcx.M»i»',  t'-l". 
Pirsiiiiiiltil,   fj:!?. 
liicoiKi',  4"JIW. 
l.,ni<l.<,  4'2:lS. 
/{•ilhraiix-    S,r     I;aii.w^v>  .l«j 

KaH.WW  CoMrANIKS.  I 

M,iiiini>"l  Ciiitiii-il.\loi-  A'("i'''.--*<| 
Way. 

II'IKINS. 

iliiiii  iMudf,  't'^W. 

/„/•  r-iici,  -I'^-to. 

LIZATION  OK  Uai'I'.s,  4'JU. 
:ai,  to  Coi'UT  OK  HnvisioN.  «' 


E  liAIlorH, 


4'24-J 


Ikition  ok 


llAll-.i 


VII.  liKsriiNStllltKl'V 


AHSKSSMKNT  AND  TAXEH. 


4238 


IIKIK  SntKTIKS, 


OK      ('ol.l.K.CTOIW      AMI 

4'J4:i. 


Vlll.  Sai.k 


)K  Land  kok  'I'axks. 


I.  I'l-Dii/'  nf  Tari'i  in  Arrrni;  42411. 
•I   Wdrriiiit  Mill  A'fi'irtiii-iiiinl,  42411. 
X  ('i  rlilii'iili'  '>f  '*»'"•''■  "'"'  Ihvil. 

(ii)  l>i'tcriit(i"n  of  Laml.  in,  4244. 

(I,)  tUhfi-  CiiHis,  {•urt. 


((.)  Ili't/nfriiliiin    III       .S'c 


Id 


lii.si'iiv 


4.  /,',(/.  iiiiiliiiii 

5.  ohjicHon.'i  (' 


„f  Laiiil.1  Soil/,  424.'). 
irni  hij  Slatiitr,  424(1. 


lAnl  of  Liiiiih  liiihlr  In  Siilr,  4247. 


(Ilhi-r  fd-ici, 


4247. 


S.  A'w'''  "/'   11''''"'"  '"   l>iiii'ii'  ill    hiiiitl' 

Said  fur  Tll.ii-1      Srr.   DoWKII. 

IX.  Claim  kok Taxkm  ah  an  iNcuMiiitANCK 

.S'lr   (liPVK.NANl'S    KOH    'I'l  I'l.K      SaI.K,    OI' 


not  a  plaice  of  ImHiiKWs  within  it,  thoy  iiannot  lio 
l>ro|ierly  asHesHi'il  in  ruHpeefc  tlieniof.      //*. 

Ilid.l,  allirmiiiK  :<r>  Q.  M.  12(>,  that  hank  Htoe.k 
owned  hy  a  reHiihuit  of  Kin>,'stoii  in  the  Mer- 
ehants'  Hank,  whi(di  had  its  eliief  place,  of  hiisi- 
iicMH  in  Montn^'il,  was  ptM'sonal  property  owned 
out  of  the  province,  ami  therefore  exempt  from 
taxation  ;  and  that  the  asMi-HHint^nt  of  sueli  stock 
lieiiig  wholly  iiiiaiitlio  i/.ed  and  void,  Uie  owinir 
was  not  lioiiiiil  ti>  appeal  a^anst  it  t<i  the  ( 'mirt 
of  Itrvision,  and  wa.s  not  estojiped  hy  h  iviii;{  ho 
appealed.     Mii-kk  v.   Ihtioihix,  ',Vl  il-  H.  51. 

Held,  that  iiiidc'r  se<'.  ."Hi  of  ;t2  Vi.'t,.  i:.  'M\,  (»., 
tht^  pi^rsoiial  property  of  an  iii((irporati!il  com- 
pany is  not  asHessalih^  a>;iiiiHt  the  corporation  ; 
and,  then'forc,  personal  propirrty  situate  in   tliirt 


ited 


proviiiei',  and  owiied  hy  a  (!ompaiiy  ineorpor 

in  l'',iij,dand  under  the  liiipiuial  .loiiit  Stock  ( 'oin- 

paiiies  .\cl,s  of  iSd'J  diid   18(17,  and  in  the  posses- 


of  ,'inil  under  the 

111 


mil 


f  an  ai^ciit  of  i\v 


(MUiipiny  resKlin^;  in    tJils   province,  is  iii 


.t  lialih) 


X.  Skwkii  ItM'i;    .SVc  CovKNANi's  ron  Trri.r.  I 
-Sai.k OK  I-ANi)   -Watku  and  Wai'kic ' 

CeriiSKS. 
\l,    .MaKIiAMI:s   I'O  Ml'NICII'AI,  (  !olll'OliA'l'IONS 

ANi>   Okkii'Khs     Rkoakiunii     Assksh- 
Mi'.Ni's     sVc  Mandamus, 

XII.  KkI'I.KVIN  Kdll  DiSl'KKHS  KOK  'I'aXIW      .S'cc 

Uki'I.kvin. 


\S,rV>   I'''''.  '••  ■•'"-  '>•] 


to  assessment  under  the  Wi  \'ict.  e.  ,'{l!,  (>.,  or  tho 
.■17  Vict.  c.  !!»,  ().  The  Witlii-ii,  ,if  ('ii.niihi  OH 
liiiiiih  mill  ll'or/'y  Co.  V.  7V/c  ( 'nr/iiiraliiiit  uj'  //«/■ 
'I'liii'imliiji  iif  h'iiiiisl:illrii,  2H  (!.  I*.   I. 


1.    ASSI'.SSMKNT. 
I.    Xlllii-r  III'  Aixfsunil  III. 
:d    1)V  the 


tintrntn  ti 


ml  Sail',  424'J 


Till'  iilaiiititrs  wen^  siU'vi'd   liy  tile  assessors  o 

limiiiii'iinility  with  a  notices   prescriltecl   hy   ,'(2 

let.  c.Uti,  a.  4S,  (>.,  ill  which  the, , -1111011111  of  the 

lluo  of  tlii'ir   [icrsonal    pro|)erty,    othi^r    than 

IciiiiK'.  Wiis  put  down   at  !jj!2,,'i(H)  ;    hut   ill   the 

iiiiin  nf  tlui  as.sessiiieiit  roll,  as  linally  revised 

f  till-' ( 'iiiirt  of  Revision,  the  ainmint  w;is  put 

m  at  .'^'.'."i.OlM),    tlierchy    eli.'iiiKiiii,',    without 

viiig  any  furtiii  r  notice  to  plaiiitill's,  the  total 

lliu' (if  n.'iil  and  personal  pro))(!rty  and   taxable 

[HiiR'  friini  8'2l),!IIM)  to  .'?4;i,4(H)  :    -Held,  revers- 

jtlK'illil^iiK'llt  of  tllii  ( 'oiirt  of  ,\ppejil,  2(i(!. 

ii'JIt,  wliii'li  liail  reversed  the  jiid;;iiient  of  the 

loiiimim  I'Icas, 'J.'i  (!.  I'.  I(>!(,  that  the  plaintiIVs 

rerc  nut  lialile  fur  the  rate  oalciilatiMl  on  this 

ii;iiiiL'il  sum,  and  that  a  notice  to  he  given 

I  till'  a.s.sessiii'  in  .'UH'ei'danee  witli   tho  act  is 

leiitial  tcitliu  validity  of  the  tax.    XiiliiilUiial. 

ICmmiHij,  I  Sup.  Ct.  R.  3!)5. 

9oe  Umj  V.  ir,7...(,)i,  4.3  (I  H.  230,  p.  4242. 


2.  Of  Personahy.  \ 

U,  1.  That  tho  C.  S.  U.  0.  c.  5.5,  roiiuin^s ! 
iry  iier.sim  tn  he  aisuaaud  for  iioraonal  [iroporty  i 
liis  jilace  (if  Imainess  or  plauo  of  residenco.  ' 
nvnjht  anil  tin-  ('(irpuralioii  of  the  Citi/  of 
»,#Mi,  li  L  .1.  18U.— (J.  C— Maokenzie.  ' 

ffd'l,  tliit  if  the  owners  of  personal  property, 

'liiii  a  partii'ular  municipality,  lie  not  tlicm- 

i-  risiilent  within  that  municipalit;  .  and  have 


It.    Of  hiriiiiir. 

Held,  reversiliL!  tlu^  jiid^tmciit  of  the  (j.  15., 
4(»  <,).  H.  47H,  th;it  under  the  It.  N.  A.  Airt, 
IH(i7,  a  I'rovinci  il  l.ej^'isl  iture  Iris  no  jiovver  to 
inipos(^  II  tax  upon  tliiMitlii'i.'il  iniMime  of  ,111  otli(Mir 
of  the  Doininioii  I  oivernmeiit,  or  to  eoiiler  such 
a  power  on  the  municip.ilitics.  Seiiilde,  iK^r 
Hagarty,  ('.  .1.  (1.  I'.,  and  Hiirton,  .1.  A.,  tiiat 
tli(^  legislature  of  Oiitirio  did  not  intend  to 
iii<diid(!  such  ail  iiicoiin^  in  tlii^  exemptions  inoii- 
tioni'd  ill  'A'l  Vict.  c.  ,'{(1,  s,  '.t,  siih.-s.  12,  I ».,  .'W 
(me  ileriviMl  "elsewhere  out  of  this  proviiiiu!. " 
I'er  I'.ittcu'soti,  ,1.  .\.,  that  liy  that  statute,  if 
intra  vires,  such  iinromes  are  exempt,  /j'/irulimi 
V.  y/ic  ('iir/iiirnfiiiii  nf  lln:  Cl.li/iif  OUinnii,  2  Ai)[). 
U.  522. 


4.  of   Liiiiilx. 

Held  (reversing  -C}*).  U.  2(>4),  tint  the  'Poronto 
street  railw.iy  was  not  ;■  -  ,essal>!^'  lor  thosi^  por- 
tions of  the  strei^ts  occiipicMl  hy  tliiMii  for  the  pur- 
poses of  their  railway,  as  licing  l.ind,  within  tho 
meaning  of  the  .Assessmi'lit  Act,  'VI  Viet.  c.  'Mi, 
(>.      Tlir    Tiirniilii  SI  rill  /{itilin'ii/  I'd.  v.  I'Vi  iiiimi, 

'XI  ().  n.  ii(>. 

Oil  ;i  tax  H.ilo  (!i;rtain  laud  assi'ssed  for  taxea 
was  descrihed  in  tin;  assessmi'iit  as  tln^  north  part 
of  a  (icrtain  lot  eontaining  30  .■i(!res  ;  ami  the  cer- 
tili<'ate  and  deed  were  of  the  same  piece  ;  -Held, 
that  this  description  iueliided  tin;  most  northerly 
thirty  acres  only,  and  that  it  and  no  other  part 
was  iiireeteil  hy  the  assessment.  Of  the  thirty 
iiiires  so  assessed  it  appeared  that  portions  there- 
of were  vested  in  the  erowii,  in  other  owners, 
anil  occupied  as  gravel  roads  :  Held,  that  the 
assessment  was  void  as  to  such  portions  ;  and 
heiug  void  .'is  to  part  Wiis  void  as  to  the  whole  ; 
and  that  the  deed  made  in  piirsiianei.'  thereof  was 
void  also.     Li'i,  V.  Wriijlil,  27  (J.  V.  522. 

The  plan  of  a  survey  of  ii  [lortion  of  a  town 
>)lot  was  registered  in  the  projier  registry  office, 
but  without  being  properly  authenticated  in  tho 


.,4 


'I 
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m 
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mrmnor  r«'(iuiriMl  by  It.  S.  ().  c.  Ill,  not  being 
duly  II  rtifiiil  liy  ii  Miiivcyor  :  Held,  uotwitli- 
stjuidiiig  tliis  in''i>,'iil:iiity,  tluit  tlio  niunicipalitv 
had  llic  I'i^dit  to  .issisa  thfsi'  lots,  ami  levy  the 
taxi's  aNnt'SMcd  liy  sale  in  the  usual  way.  Aslnii 
V.  fniii\;  •_'()  ("hy.  4-2. 

I'nder  the  ciivunintanoes  stated  in  tlie  re])<)rt, 
the  niuiiii'i[>al  authorities  at  tirst  assessed  some 
of  tlie  h>ts  as  iyini,'  on  Tiionias  street,  sold  them 
for  lion  |)  lymeiit,  and  eonveveil  n|>on  non- 
redemption  by  that  deserii)tion.  l'\Hm  their  again 
beeomni^  iial)le  to  sale  for  arrears  ot  taxes,  tiie 
iiuthorities  made  a  eiian^'edesi;,'nating  tiie  lots  as 
beini,'  on  sidf  road,  witiiout  any  l)y  law  authoriz- 
ing; sueh  eiianj,'!',  or  anything  to  shew  that  it  was 
made  otherwise  than  upon  tlie  assessment  rolls 
and  otiur  doeuments  in  relation  to  the  eoUee- 
tion  of  taxes  :  Held,  that  tlie  owner  of  sueh 
lots  was  liound  to  pay  tlie  taxes  upon  them,  by 
whatever  designation  they  wen'  entered  on  the 
roll,  and  it  was  at  iiis  peril  if  he  omitted  to 
pay.     //). 

Ill  lS,")t,  a  traet  of  land  was  surrendered  to 
the  erown  liy  the  Indians,  to  whom  the  interest 
arising  Ironi  the  sales  therc^of  by  the  erown  was 
to  be  paid.  The  lands  weie  retained  under  the 
iiiaiiagenient  of  the  Indian  Department,  and 
were  ealled  Indian  lands,  and  after  the  passing 
of  the  I!.  X.  A.  Aet,  still  eontinued  under  the 
inanagemeiit  of  this  department,  wliieli  wa.s 
under  the  eoutrol  of  the  Doniinion  (lovernment, 
"  Indians  and  land  reserved  for  Indians,"  being 
by  s.  !)l,  elaus,'  -'4  01  that  Aet,  exelusively  as- 
sigiuil  to  the  Dominion.  In  Si'pteniliei',  KS.">7, 
the  lot  in  ipiestion  lieing  a  portion  of  .sueh  lands, 
was  sold  by  the  (.'rowii,  the  lirst  instalment  of 
the  pureliMse  money  being  jiaid  on  the  l.">th  of 
Vebruary.  bS.VS.and  the  last  on  the  -J'.ttli  of  .liily, 
LSl>7,  when  the  lot  was  paid  for  in  full,  and  on 
the  I4tli  .June,  bSCi!),  the  patent  from  ilie  Do- 
niinion <  ioveriimeiit  issued  therefor.  In  1870, 
the  lot  in  i|Uestitin  was  sold  for  the  taxes  assessed 
and  aeerued  iliie  for  the  years  KS(i4-it  : — Held, 
atiirmiiig  the  judgment  of  the  ('<inimoii  I'leas,  L'S 
C.  I'.  ;{>S4,  that  upon  the  lands  in  ([uestion  being 
surrenderetl  to  the  erown,  they  bee  ime  ordinary 
unpatented  lauds  within  the  meaning  of  the 
Assessment  Aets,  and  liable  to  taxation  under 
29  Viet.  e.  lit,  re-eiiaeted  in  I8()(i  ;  and  the  sale 
was  therefore  valid.  It  was  eontended  that  the 
Ontario  Legislature  having  repealed  the  aet  of 
18li(),  had  after  eonfederatioii  no  power  to  levy 
these  taxes,  the  land  having  been  withdvawn 
from  their  jurisdietion  ;  but,  per  Moss,  ('.  .1.  A., 
this  olijeetion  was  eompletely  met  by  the  re- 
marks of  (twyuiie,  .1.,  in  the  eourt  below.  I'er 
Burton,  .1.  A. — Assuming  the  la:id.s  to  eome 
within  the  delinitioii  of  Indian  reserves,  the 
local  legislature  hail  not  attempted  to  tax  lands 
placed  miller  the  control  of  the  |)oniiniou  gov- 
ernment, but  had  treated  the  purchaser  of  such 
lands  as  the  owner,  and  declareil  them  liable  to 
assessment  in  his  hands.  Held,  also,  that  the 
fact  that  the  patent  was  issued  to  the  plaintitl' 
after  the  accrual  of  the  taxes  did  not  entitle  him 
to  succeed  in  this  action,  leaving  the  purchaser 
to  proceed  for  a  cancellation  of  the  patent, 
making  the  crown  a  party  to  the  suit,  because 
lie  patent  was  issued  before  the  sale,  and  this 
assed  the  patentee's  interest  to  the  purchaser  ; 
ut,  seuible,  that  such  a  course  woulil  have  been 
ecessary  if  the  patent  had  been  issued  to  the 


locatee  after  the  sale.     Church  v.  !■'•  iii„n  \  i 
l{.  1.")!).    This  case  has  been  carried  t,,  ti,.' J'*' 
preiiie  (  ourt. 

The  warrant  authorized  the  sali:  of  •'ti„,i  . 
liereinatter  mentioned.  I  lie  laiiils  wit,  , 
mentioned  in  the  warrant,  but  weiv  cniitni,  i 
in  a  list  attached  thereto  which  inaili.  n,,,.,, 
eiicc!  to  the  warrant;  nor  were  tlic  lists  luuluiiV 
eated  with  the  seal  of  the  cor|i(iiati(in  in,,!  ,l 
signature  of  the  warden,  lus  rei|uiriil  liv,,..  \.\ 
of  ;W  N'ict.  c.  .-{(i:  -lleM,  tliat  tlir  (l^.sirMi.m 
of  the  lands  was  a  sullicieut  eomplianoi.'  wk]'  .J, 
aliov  !  section,  and  that  the  waul  df  tli^  '.i 
and  signature  on  the  lists  was  cuifd  \,\  fU 
l.'wtli  sec.     lb. 


See  III,  re  JJainillou,  13  L. .).  N.  S.  l^s,  i 


"lira, 


II.     KXK.Ml'TIONS. 
I.     lllt/hlll  Lit  Hilt 

Land  vested  in  Her  Majesty  in  trust  f,)rtb(i 
Indians  was  exempt  from  taxation  iinilii|;ij|i 
Vict.  c.  (17  ;  and  the  defemlaiit  lieui  ilaimuj 
such  land  under  a  sale  for  taxes  iiiipustilin  |>j< 
and  bS.'i.S,  was  held  not  eiititled,  A',,;,,,,,,' 
(liilhrir,  41  (J.  15.   148;  Riijiiui.  v.  McDuiiiidl.li 

ir)7. 

iSee  Church  v.  Fciitoii,  4  Api).  K.  l.J!),  sum 


'2.  Olhir  Cii.tis. 

The   Proof   Line  (iravel   Koad  Coinpain 
incorporated   under  the  .loiut  Stuck  t'lminn;* 
.\et  (('.  S.  V.  y.   c.    4!»)  aii.l  const riu-tol  th*^ 
road  as   a  public   highway  or  road  allnwaikt; 
the  towi)shi|)of  Hiddulph.     The  towiishiii  isss.! 
sor  a.ssessed  the   iiroperty  in   tliu  idail  ajji! 
.lames  Hamilton  as  secretary  of  the  tuiiipam  :■ 
Held,    that  the  assessment  was  illii;al,  Iki'm 
altlnuigh  the  road  was  vested  in  tliu  opiujuiu  tij 
a,   (iO  of   the  Act,    it   was   nevertheless  a  ]ii;sii 
highway,  and  therefore  exempt  from  taxatu.ulj 
',V2  \'iet.  e.  M,  s.  !l,  sub-s.  ti;  and  thatiiiauuva 
the  assessment  should  have  been  iii  tlk'uriLto( 
the  company,  and  not  in  that  of  one  of  itsufai 
ill  r<  Ih''  ii/ijH'iil  of  J.  Ifdiiii/liiii  ii-i}iii  //(( CrT'i 
/{(■ri.tion  oj'lhc  Tiiicii'thiiio/' Jiitldiiipli,  llil.  LVl 
S.  IS.— 0.  C— Huyhes. 

Section  44  of    31  Viet.  c.  1(0,  II.,  i'iii]>' 
municipal  corporatioas  to  e\eni[)t  irum  IjsjK 
for    not   more    than   live    years  iiiaimi;iia 
of  woollen,     cottons,    ghuss,    pa[iLT,  aiiu 
like   commodities.       Under  this  a  hyla« 
passed,  enacting  that  every  person  oriiniiM 
after  commencing  any  new  iiiaiiiifiktiiivi:! 
nature  contemplated  by  the  .sectiuii,  «ii" 
employ   therein  more  than  .'5l,(KKI,  aitl  , 
operatives  more   than   iijItO  weekly,  sIks.i 
exempt  for  live  years  as  to  such  iirMnri; 
was  proviiled  that  the  property  slicnil.liiivir 
less  be  assessed,  but  entered  in  a  siyanilt , 
of  the  assessment  roll,  and  that  the  ilirkwiij 
post  up  a  list  of  such  property,  ami  tbuvir 
revision  should  hear  and  deteriiiiiu'  i('iu|iu 
against  such  exeniptiims,  and  if  tlitywtufl 
tained  should  place  the  property  uuthtriiiil 
the  ordinary  column.     The  peisunsclainuiisa 
emptious   were  also   reipiired  to  lilo  .veJil'J 
statement,    verified   under  oath,  shemD.! 


ivle.     Cliinrh  v.  /•''«'nn.4  A|,p. 
;  has  l)t:tii  oavi'icil  to  tin  Su. 

thori/.oilthc  wivK'  nl  "tluhn.ls 

_■  wivrniiit,  l>ut  Were  rnntainnl 
thereto  whieh  iiiji.lc  no  1-,;^-. 
lit ;  iii'i"  weve  the  lists  ;i\iti,..ii;.,. 
loiil  of  the  cor))i>i'atinn;iii4 '.he 
,vanlen,  us  reiiuir/il  l.y  M-./.lij 
;  ;   -llelil,  tliat  the  ilfsiTiiiU.ia  i 
I  siiHieiout  eouiiilianci'  with  tin  I 
nil  tliat  the   want  uf  thu  sjl  I 
n   the   lists   was  cuvod  liy  \\t 

lilloii,  i:U-.  .1.  N.  S.  18,  in;:,-,, 


II,    KXKMI'TIOSS. 

I.   liiilhiii  Liiii'lf 

111  Her  Majesty  in  trust  fortktj 
jinpt  from  taxation  iiiiclnrllisllj 
1(1  the  (U'tViiilalit  hii'e  liuiuuij 
1-  a  sah:  (or  taxes  iuiiiiw:il;ii  lN)ij 
I  lieltl  not  eiililUMl.  H'fy  \.\ 
i,   14S  ;  Iti'jiiiti.  \.  M>-I)iiiiii'i\l\\ 

■.  t\'iUi»i,  4  Al)l'.  K.  I'lH,  su;in. 
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2.  Other  (VfN 
Line  (Sravel   Road  V> 


uiniuiiy  Tiij 
iiiuler  the  .loiiit  Stcick  CumiaHl 
V.   e.   -VIM  iinil  eciiistmdf.i  iua 


ilic   highway  or  road  alluw.m.!  l^ 

,f  ni(Uiuii»h.   'riuaowiishii.fevji 

;he   i)ri)l>erty   in   the  road  ;i^;ii 
kin  as  secretary  of  the  cciiiiuiiy; 
ic  assessment  was  ilU'gal,  k-.a 
■oa.l  was  vested  in  the  ohhiuh;' 
\ct,    it   was  neverthekss  aji;, 
tlierefore  exemiil  from  trnwi., 
s. '.),  snb-s.  ti;  and  that  iiKUi\iVc-J 
t  should  liave  heeii  in  thf  iisuil 
iind  not  in  that  of  one  .lilts ofeiv 
i/  „/•,;.  llainiUoiiji-oin  tiH-i'j'r'L 
ToiciiMpvf  BUhUdi'h,  i;il.U| 
Hughes. 

„f    31  Vict.  e.  :W,  0.,  filled 
poratioasto  exenil.t  fr.mil.wSJJ 
■^    tluiu    live    years  m:iiml;k!i«il 

sottous,    ghiss,    i.aiicr,  m 
jtifs        Un.ler  this  a  Lyb" 

im  that  every  i)er.-..m..rimitK 

icTuK  any  new  inaimtaot.aY.;:J 
il,latedl.ythesecti..n,«uu*« 
ill  more  tiian  .^1,(KK),  :u..l  1 
,re   than  SW  weekly,  sli.,;.. 
vc  years  as  to  siieli  \\'f') 
that  the  property  sU..ul.lw^J^ 
e.l   but  entered  ni  asivunfti'L 
it  roll,  and  that  the. U.. 

of   such  V''"F''ty'  '"'"'""  *;J 

Ul  hear  and  deter.niiu'  ouwr^ 
exemptions,  an.l.  they  w..« 
^jlacethe  property  .'utk  n*| 
Xmn.  The  V^f-^^ 
h-o  also  re.iuire.l  o  Ho  uiifj 
eritiea  under  oath,  .ho™.4( 


I  lital  cmlil.iye.l  and  the  sum  paid  for  wages  :— 
Ih'u  tliattii.hydaw  was  l)a.l,  tor  exempting  new 
I  iilactinvs  only  in  preference  to  tliose  of  tiie 
f"^"  '  kill.'  alrea.ly  established,  an.l  for  exeinpt- 
■  •""."(mlv  tli.ise  persons  doing  a  speeilied  ami>uiit 
iTl'iisnK'iis.  Seiiible,  liowever,  tliat  all  manu- 
Iktiirers.'f  the  same  trade  might  be  exemi)te.l,  so 
lKt„i;ivotliein  an  ailvantage  over  other  tra.h^s. 
IH  1.1  ills..,  tliat  the  bydaw  would  n.)t  have  been 
IPi'l'^iP^xeiiipting  manufactures  instead  of  maim 
|r,|„er,s,  nor  f.ir  reiiuiring  tlie  oatli,  nor  on 
I  Miiiit  .'if  till'  lirovisions  as  to  the  assessment  .)f 
■ti  ■' iir..|"^''tv  an.l  tiie  reference  to  the  (.'.mrt  of 
Cvi-iii"'  ii'iii'''^'  whether  it  woiil.l  have  lieiMi 
loiV.ti.mahle  t.i  empower  the  mayor  or  the  clerk 
■to  lai.loupoM  api.lications  for  exem[)tioii.  I'irir 
IgjiJ  /'/(.■  Cui-Jini'dli'iii  III'  Till'  Town  ul'  J}iiiii/ii.i,  L",» 
IQ.  11.  Wl. 

Ilio  iilaiiitili;  a  major  in  the  regular  army, 
1^,111  nil  lialf  pay,  and  with  the  consent  ot  the 
,i,i.  (luanl.s,  'iiccepteil  tlie  appointment  of 
iiiits  A.ljiitaiit-tJeiieral  of  Militia  under  the 
),iiiiimi.ii<i.iveriiinent,  witli  a  salary  an.l  allow- 
,  iiicl.i.liiig  rent,  jiayable  l)y  them,  ami  liy 
lidii'i  his  liiities  were  prcscrilii^d.  He  was,  li.iw- 
ivir.  ilirecte.l  by  tiie  Imperial  autiiorities  to 
(Cibi.JL'r  himself  subject  to  tlie  orders  of  the 
Biiiral  liliicer  of  the  regular  army  at  Halifax, 
Bii  »iis  always  .subject  to  re-call,  and  after  tive 
service  was  re  called.  His  promotion  in 
ttc  IV 'iilar  army  cuitinucl,  tirst  to  the  Urevet, 
lliil  aiurwanls  t.>  the  full  rank  of  Lieutenant- 
luiul,  the  appointment  here  being  recognized 
y the  U.iyal  Warrant  of  1870  as  one  the  service 
ndiich  .[Ualilicl  him  for  such  promotion:  - 
tel4.  that  .hiring  sudi  appointment  he  was  not 
(illicerof  Her  Majesty's  regular  army  in  actual 
Itvito,  within  s.  It,  subs.  12  of  'M>  Vict.  c.  'Mi, 
s,i  as  t.i  exempt  from  taxation  the  house  oecu- 
..liiyhim.  Jarr'tK  v.  Tin:  Coriiomt'ton  oj  The 
itli  '^1  K'iiiijilm,  2t>  C.  I*.  5'2G. 

|^rt./..//v.  Wr'iiiht,  Tt  0.  r.  522,  p.  4238. 


111.   EQlTALIZ.VnON  OV  R.Vl'ES. 

[Ao.uuty  council  by  by-law  granted  moneys 
i.htlt'iviit  muiiieipalities  in  the  county,  to  assist 
leiii  111  iniproviiig  and  repairing  roads  and 
(iiLis,  &e.  The  assessment  of  two  municipali- 
lliet'ii  decrease. I,  ami  tliat  of  two  otliers 
|cri,iM.'il  liy  the  county  judge,  after  the  uipiali/u- 
Mi  iiui.lo  by  the  county  council,  and  it  appeared 
Bt  .'lie  (il)ject  of  the  by-law  was  to  make  this 
>tii  the  muiiieipalities  so  increased,  tlie  two 
1  were  reilueed  receiving  no  grant  by  the 
■•L\v,  ami  the  grant  to  the  other  two  being 
Viise.l  liy  the  amount  which  the  judge  had 
I'll  against  thcin.  llemarks  upon  such  at- 
jitcl  eviuiimuif  the  law.  In  re  Stracluiii  ami 
I'lriujiMtiiiimJ'  tlif  County  of  Fronlmac,  41 
\K\li. 

Ifco  also /h  re  O'mit  Western  JR.  W.  Co.,  1  L. 


IV.  Api'e.\l  to  Court  of  Revision. 

lilaiiitifi's  were  entered  upon  the  assess- 

|t  mil  for  the  year  1877,  which  was  duly 

jletml  aud  delivered    to  tlio   clerk  of   the 

giiilKility,  for  the  total  aggregate  value  of  all 

T  I'lMiioity  and  income  at  $8,000,  aud  on  the 


28th  of  .\pril  were  .served  with  the  notice  in 
accor.lancc  with  .32  N'ict.  c.  3(),  s.  4H  ().,  a;4,iiust 
which  they  .li.l  n.it  appeal.  At  the  lirst  meeting 
of  the  t'.mrt  of  Itevisioii  on  the  llttli  .if  May,  a 
res.diition  was  passe.l  instructing  the  clerk  to 
n.itify  the  plaiiitill's,  .uiioiigst  .dliers,  that  they 
were  assesse.l  t.i.i  low,  but  it  .li.l  n.it  appe.ir  tliat 
the  idaintiU's  were  ever  so  n.itilicil.  On  Slay  2(ith 
the  t'ourt  of  Kevision  ag.iiii  m.'t,  when  a  res.du- 
ti.iii  was  passe.l  that  the  plaintilVs'  assessnuiiit  be 
laid  over  until  the  next  ineeting.  •  .-U'ter  this 
.seeon.l  nu'cting  the  assessor,  of  his  .iwii  inoti.m, 
and  willi.mt  any  aiitb.irity  tlu'ref.ir,  altered  the 
assessment  to  .':<I(),(HM),  .iii.l  .lelivere.l  to  the 
plainlitl's  a  s.i.'ond  iiotie.i  n.itil'ying  them  th.ireof. 
The  plaintills'clerk  happ.'iii'.l  to  be  present  at 
the  seeon.l  meeting  an.l  liear.l  plaintills'  names 
mentionc.l,  an.l  on  afterwanls  recciviiii;  the 
ii.itice  siipp.ise.l  the  matter  was  settlc.l,  and 
thought  n.)  m.irc  ab.mt  it.  The  Court  of  lie- 
vision,  h.iw.'vcr,  liel.l  a  third  meeting  on  .luno 
2nd,  an.l  without  any  notice  t.i  plaintills,  acting 
aiipareiitly  under  the  bidicf  that  without  such 
notice  or  an  apiieal  by  any  one,  they  had  au- 
th.irity  s.i  t.i  .1.),  raise. 1  th.'  assessment  1. 1 -S I '-', ( HH)  : 
Ilel.l,  that  un.ler  the  .•ircumstanccs  n.ither 
the  .assessor  n.ir  the  c.mrt  bail  any  authority  to 
alter  the  as.sessinent  r.ill,  ami  theref.ire  the  in- 
crease was  illegal  an.l  voi.l.  Tohiii  li  ul.  v. 
W'ilsim  I'/  ul.,  43  Q.  U.  230. 

My  37  Viet.  e.  I!),  s.  11,  ().,  the  lirst  sittings 
of  the  C.iurt  of  llevisi.iii  is  .lirecte.l  to  be  held 
ten  days  after  the  time  within  which  notice  of 
appeal  may  be  given;  ami  secti.m  12  lu'.ivides 
that  the  n.itice  must  be  given  within  toiirtcen 
days  after  1st  May,  itc. :  Ilel.l,  theref.ire,  that 
the  sittings  on  the  I'.Uli  of  May  was  illegal. 
Hel.l,  also,  that  it  was  n.it  essential  that  there 
should  be  a  plea  of  t.Mider  of  the  [iroper  sum  and 
evidence  in  support  thereof ;  but  even  if  neces- 
sary, there  was  such  plea  and  evidence.      //(. 

See  N'lrkle  v.  Dowilns,  37  i}.  H.  'A,  )>.  4238. 


\ .  ST.vnrK  LAiiori!. 

See  Xirillv.  Tin'  (  orjhinifiiiii  ul'  Tin'  Tiiirii.>hip 
u/Iioii.s  ,1  III.,  22  C.  V.  487,  p.  404(). 


VI.  Coi.i-Kirios  OF  Kate.s. 
1.  Dinln'x.i  and  Sain. 

In  an  action  against  a  collector  ami  his  bailiff 
for  an  illegal  .listress,  it  Mas  sli.iwn  that  the  .lis- 
tress  had  been  made  after  the  return  of  th.'  mil  ; 
and  no  resolution  auth.iri/iiig  the  e.illeetor  to 
continue  to  collect  the  t.ixes  un.ler  |{.  S.  <).  c. 
180  s.  102,  was  proved  :- Held,  reversing  the 
judgment  of  the  County  Court,  that  the  distress 
was  illegal ;  and  that  there  was  no  presumption 
that  the  collector  had  received  such  authority 
merely  because  it  wius  concede.  I  that  he  acted  as 
collector  in  directing  the  levy.  (Jmere,  referring 
to  Holeomb  r.  Shaw,  22  ().  \i.  2!),  whether  even 
if  such  a  res.dution  had  been  proved  it  would 
Iks  ineti'ectual.  Lam/t'oril  v.  Kirkjiiitrirk  ft  al., 
2  App.  K.  513. 

I'art  of  a  levy  for  school  taxes,  being  correct, 
was  hold  not  to  make  vali.l  the  whole  seizure. 
Free  v.  McJIiujh,  24  C.  1'.  13,  p.  3003. 
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VII,  Responsibility  of  Coli-ectors  and 

THEIR    SrRETIES. 

See  Munkipalilii  of  Whiflti/  v.  Flhit,  9  C.  P. 
440.  p.  ;«)4l  ;  Toihl  v.  IWn/  etnl,  20  Q.  B.  04!), 
p.  3041. 


VIII.  Sale  oe  Land  for  Taxes. 

I.  Proof  of  Tdj-A'K  ill  An-cai: 

Per  O Wynne,  . I.— The  extract  from  the  trea- 
surer's iKJoks,  set  out  in  this  ease,  shewing  credits 
against  tlie  taxes  chiirgoil,  reciuired  explanation, 
and  was  not  snttieicnt  proof  of  the  taxes  being 
uniiaid.     Kniipt  v.  /'nrh/n,  '28  0.  P.  123. 

On  the  18th  July,  1873,  a  warrant  issued,  and 
on  the  18th  l)ecenil)cr  following  the  land  in  ques- 
tion was  sold  for  tlie  taxes  imposed  in  1870: — 
Held  tliat  under  sec.  18  of  32  Vict.  e.  30,  ()., 
which  makes  the  taxes  due  on  and  from  the  1st 
January  of  the  year  in  which  they  are  imposed, 
the  taxes  for  1870  were  due  in  that  year  for  the 
lirst  year,  and  consequently  in  1872  for  the  third 
year,  so  that  when  the  sale  took  place  the  taxes 
were  due  and  in  arrear  for  the  third  year,  in  ac- 
cordance with  sec.  128  of  the  act.  Wojh'Ih  v. 
Bnll,  2J)  V.  V.  403. 

Held,  affirming  the  decree  of  the  Court  of 
Chancery,  that  the  sale  of  the  land  in  (piestiou 
in  IS'm,  was  valid,  as  the  evidence,  which  is 
fully  set  out  in  the  case,  shewed  that  there  were 
live  yeai"s'  arrears  of  taxes  due  at  tlie  time  of 
the  sale,  '.'n/sfirv.  MfKoi/it  a  I.,  2  A  pp.  U.  .509. 
This  case  has  heeii  rcverseil  liy  the  Supreme  Court. 

Where  in  order  to  sustain  a  party's  case  it  is 
necessary  to  prove  title  ui.der  a  slieriff 'a  deed  for 
taxes,  he  must  shew  tliat  an  actual  sale  did  take 
place,  and  that  at  tlie  time  of  the  sale  under 
which  he  claims  there  were  some  taxes  due,  not- 
withstaiuling  the  time  limited  hy  the  1.5.5th  sec. 
of  32  \'iet.  c.  3(),  for  questioning  the  deed  has 
elapsed.     Prom/foot  v.  Aiintui,  21  C'liy.  i)()0. 

Where  it  is  necessary  to  prove  title  under  a 
deed  given  upon  a  sale  of  land  for  taxes,  the 
production  of  the  warrant  directing  the  sale, 
issued  by  the  treasurer  to  the  sheritl',  is  sufficient 
evidence  of  the  taxes  having  been  in  arrear  for 
the  periods  therein  mentioned.  Clark  v.  Ihi- 
chanan,  25  Cliy.  'w'd. 

In  ejectment  under  a  tax  deed  the  plaintiflF,  to 
prove  the  taxes  being  in  arrear,  produced  the 
treasurer's  books  containing  such  entry  : — Held, 
sutficient  prima  facie  evidence  : — Held,  also,  that 
the  recital  in  the  tax  deed,  and  the  advertise- 
ment in  the  Oiizfltc,  was  suHicient  evidence  of 
the  amount  of  taxes  due,  but  not  of  the  warant 
to  sell,     llutchiiixon  v.  Coliyr,  27  C.  P.  249. 


See  Kempt  v.  Pnrb/u,  28  C.  P.  123,  p. 
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Cri/.-<lcr  y.'MrKiu/,  2  ,\pp.  U.  509,  p.  4240 
Fenton  v.  Mc  Wain,  41  Q.  B.  239,  p.  4247. 


2.    ]Vfirr(i)it  and  Advertisement, 

The  evidence  shewed  tliat  there  were  thirteen 
advertisements  in  the  Gazette,  though  not  cover- 
ing three  months,  the  first  being  on  the  18th 
July,  an<l  the  last  on  the  10th  October  :  that  the 
warrant  and  advertisement  <lid  not  distinguish 
between  patented  and  unpatented  lands  ;  and 


that  the  description  in  the  deed  was  nf  "  [if,  i, 
lot,  number  17,  in  the  I).  conceHsidii  of  the  t.^J! 
ship  of  Maripo-sa,"  describing  \i  as  cnnuC 
seven  acres,  and  professing  to  Cdiivt^y  tin.  ^u  j 
lot,  which  was  not  shewn  to  contain  iiicin.  .i,' 
.seven  acres.  The  learned  judge  ,it  tht  it 
held,  that  the  irregularity  in  tlie  a(lvcrtis(.i|,„ 
wonhl  not  invalidate  the  sale',  ainl  tlut  tji 
description  w.is  sufficient ;  but  tliat  the  iiit,.),. 
and  unpatented  lands  should  havu  liei.n  iij,j,- 
guisheil.     Kempt  v.  Parkiin,  28  ('.  P.  i;!^ 

Held,  under  sec.  155  of  32  ^■ict.  c.  .')ii,  o,  tin 
it  is  not  essonti.al  to  give  evideiicu  (if  l,iiiils4 
for  taxes  having  been  duly  aihcrtisod,  wl™ 
the  two  years  have  elapsed  after  tliu  ix'eiutisi 
of  the  tax  deed  without  its  bciiii'  (iiiesti.m  1 
Wapeh  V.  Hall,  29  C.  P.  403.  '     ^ 

In  advertising  lands  for  sale  for  taxis  tkn 
were  described  as  "  Race  lands,  Vwm  liv.lraii& 
Company,"  no  further  spccilicatidii  dt  tiitl,<4 
ity  or  quantity  to  be  sold  beiiiL;  (.'ivoii ;  1141 
that  the  description  was  insulliciiiit  aii'lth.  <il. 
void.     Greenslreety,  Parin,'2,\  ('\\y.'li% 


3.   Certificate  of  Salr  and  Dml, 

(a)  Dexcription  of  Lutid  in. 

In  a  t.ax  deed  by  the  sherilT  in  ISM  \\w]J 
was  described  as  follows:   "The  wistiilv 
teen  acres  of  the  westerly  ninety  iutos  nj  m 
north  half  of  lot  No.  2  in  tlu'  lOtli  toiuiXiiiDil 
thes.aid  township  of  Inniafil,  buttiil imiikiiinlj 
.IS  follows,  that  is  to  say:  Cdiiiiiiciiciiij;  ,it  tl] 
north-east  angle  of  the  said  iiiiuty  aiivs, ilj 
southerly  along  the  eiisteru  limit  (if  tlu-  ••xi 
ninety  acres  and  .always  parallel  tn  tluw, -.i 
limit  of  the  said  lot,  to  the  c(.'iitio  df  tlii  .\ij 
concession  ;  thence  westerly,  alunj,' (liesniiii 
tre  of  the  said  concession,  to  the  western  1 
the  said  fourteen  iicres  ;  then  iidrtlicilyHiuij 
p.arallel  to  the  said  western  limit  of  s,ij(ll,t,n 
the  northern  limit  thereof;  then  oastirlv  sic* 
the  said  northern  limit  to  the  jilaci;  (if  liitiimiii 
containing  the  said   fourteen  aoi'is "  :-Hi'ljj 
sufficient  description.     Kiiatrgs  ('■  Loilyarl  I] 
Chy.  320,  and  Fraser  v.  ^VesV,  2!  V.  I'.  '|i;i, 
tinguished.     AiLstin  v.  Armntrmni,  •2iiiV,\'A'i 

C'ertain  land  was  assessed,  advertised  fora 
described  in  the  warrant,  and  sold  at  11  tn^ 
and  conveyed,  as  part  of  lot  S    it  litiiiijinii 
part  of  lot  5.     The  treasurer,  who  odiiilikifia 
sale,  described  the  locality  of  the  laiiil  iiitirij 
I  to  be  sold,  and  the  taxes  were  due  (in  it : 
[  a  case  within  33  Vict.  e.  23,  s.  !t,  0.,  win 
having  been  legally  liable  to  lie  assiwuUi^ 
I  been  sold  .as  for  arrears  of  taxes,  and  siiek 
1  &e.,  wiis  invalid  by  reason  of  uncertain  orb:! 
cient  description  of  the  land  ;  ami  tliatthfs 
;  ch.aser  was  therefore  entitled  to  liis  ]wii 
money  and  interest  .and  the  \-aluu  of  liis  iiiiH 
inents,  &c.     Chitrcher  et  al.  v.  Uiilntt 'il.ii 
B.  400. 

The  sherif,  m  a  sale  of  land  for  taxisiiiii 
g.ave  the  purch.aser  a  certificate  of  tlulir,!^ 
as  "five  acres  of  land  to  he  taken  fr'iiii 
south-west  corner  of  the  south-west  i|iural 
lot  .3,  in  the  Uth  concession  of  the  tuvnri^J 
East  Zorra  ;  "  but  m.ade  no  fiirtlier  ili'SiT.[i 
thereof.  Six  years  afterwards  a  new  sliiriifji 
a  deed,  describing  the  land  particularly  lyn 
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on  in  the  deeil  \yi\3  of  "  liruktj  1 
1  the  1).  cduccssiiin  of  thct.^-n.  I 
t,"  describing  ii  as  cnnt,i,„,,J 
professinf  to  coiiwy  tW  vUA 
ot  shewn  to  coutiviu  miirHhau] 
'ho  learned  juilgc  !it  tin  trislj 
regularity  in  the  ailvirtisnu-atl 
lidate  the  sale,  and  that  tli«| 
juttieicnt ;  hut  that  tlio  i.at,.|it,,i 
liinils  shoiihl  havtt  Ueoii  ,1mji. 
,(  V.  rark'in,  'IH  ( ■.  V.  h'X 

eo.  155of  3'2Vict.c.3li,0.,tU,j 
il  to  give  evidence  of  hmU-iij 
ig  been  dvdy  advcrtisoil,  \\\xA 
lave  elapaeil  aftor  tlic  nn  kjA 
il  without  its  l)ciiig  iiiifstiuuif 
20  0.  r.  403. 

Ig  lands  for  side  fur  tuxis  tlejl 
as  "Race  lands,  I'aris  llyiiraiiJ 
further  »i>ei'iticat\Hii  nf  tin  l...il 
to  be  sold  beini;  K'ivi'ii ;  \U{\ 
ntion  was  iusutlicifiit  and  tliv siltf 
reety.  Pnrlt,2\  Chy.t2!X 


•fificntc  of  ^'"'''  f""'  ^t"'' 
Dctcription  of  fii'iid  in. 

>dby  the  sheriff  in  ISaOtkl 

as  foUows  :  "'V\u-  oiistfrly  i^sH 
the  westerly  ninety  aoros  "i  vA 
lot  No.  2  in  the  HHli  edij.'o^si^H 
ihipof  Inniatil,  butted  anin«.iiiiii< 
at  is  to  say:  coninieiioiiii:  ,it  tic 
,gle  of  the  said  ninety  luns.; 
ing  the  eastern  limit  "t  tin- 
md  always  parallel  to  tluwi-;, 
said  lot,  to  the  centre  ot  tli.- 
lience  westerly,  alon,!,' lliesaii^ 
I  concession,  to  the  westuni  In 
.een  acres  ;  then  ixirtherUMiui; 
[e  said  western  limit  of  sMUa 
limit  thereof  ;  then  castiily al» 

lern  limit  to  the  idaeeof  litf.nr^ 
lie  said  fimrteeii  acres"  ;-H('h.j 

icription.      Knaggs  r.  l,eay;irU' 
[l  Fraser  r.  \Vest,  21  (.'.  1'. 

Aiixtln  V.  vlcKLs/niH;/,  iSC. I'.t'l 

,d  was  assessed,  advertistillVirali' 
;he  warrant,  and  sold  atiitisV 
,  as  part  of  lot  S    it)ifui.'iii!i 
'  The  treasurer,  who  coivliiiWii 
dthe  locality  ot  the  land  iiit.sH 
>d  the  taxes  were  due  oiut ; 
33  Vict.  c.  23,  s.  0,O.,«li>M 
legally  Halde  to  be  assess  I 
^or  arrears  of  taxes,  and  snclis 
ilid  by  reason  of  uncertain  nriBii 
ionof  the  land;  and  that  tb^ 
therefore  entitled  to  Ins  m^ 
.terest  and  the  value  of  ins  mH 
\Clunrher<tnl.y.nnhs,lnlXi 


in  a  sale  of  land  for  tax.siiiw 
Phaser  a  certiticato  ot  tlu' ft 

U  of  lan.l  to  be  taken  mj 
sruer  of  the  south-west  ^mi 

lUth  concession  <.f  the  townsk^l 

hut  made  no  further . hsqa 

:  years  afterwards  a  now  *n3,^ 

|ifcingthelaudpartic«larlyh»lj 


ilwinnds:— Huld,  attirming  the  judgment  of 
|J(  neen'B  Bench.  41  Q.  ».  212,  that  the  sale 
..  Muilid,  and  tliat  therefore,  no  land  liaving 
r,  old  ace.  bl5  of  32  Viet.  c.  3(!,  (».,  did  not 

rrtl  o^'i^^f  *  «  1  fi  fill 

-„lv  to  validate  the  deed.  Ihir<jtx:i  v.  //»■ 
|i,,i.o/M/o»''''"'.  :<  App.  R.  ()(!. 

The  land  "iis  described  iu  the  sherifT's  deed 
-conWiniuK  "  100  acres  more  or  k;ss  "  y^Hi;!'!, 
r.„iticient  compliance  with  sec.  <>i)  of  1(>  Vict. 
'3    "•n/./.r  V.  MvKaii,  2  App.  1!.  r.(i!».     This 

t  has  been  reversed  by  the  .Supreme  Court. 

In  a  survey  of  a  portion  of  a  town  plot  the  laiul 
divided  into  blocks,  with  streets  running 
inincli  tl'i"'"'  "'"'  *'"^'  blocks  were  sub-divided 
Ct(i lots  wliich  were  numbered  in  all  from  1  to 
l74  inclusive  :  Held,  that  a  sale  of  any  such 
ts  liy  their  numbers  only  would  be  a  sutKei(!nt 
Birintio",  and  that  if  named  incorrectly  as  be- 
eoaoneof  the  streets,  it  would  not  vitiate  a 
mate  sale,  as  anything  beyoml  the  numbers  in 
icli  snl)-division  would  be  surplusage  ;  and  the 
mcwnnhl  aj^dy  to  a  tax  sale.  Aston  v.  liiu'tK, 
Jt'liy.  42. 

I  (In  11  sale  of  two  .adjoining  town  lot^-  for  taxes, 
L  treasurer  sold  the  easterly  seven-eighths  of 
L westerly  lot  an<l  tlie  westerly  seven-eighths 
( the  easterly  hit  :-  -Held,  a  Hutficient  descrip- 
loD  til  eiiahle  th(:  parties  to  ascertain  and  deline 
ihmdsold.     /''• 

L,,  v.    IIV/l/A^   27  ('.   1'.  522,  p.   4238; 
M  w'him,  20  V\\y.  42,  p.  423i» ;  Clinrrk 
i/iiii,  4  App.    I{.    1 ")'.»,    p.    4240;    Kempt 
r;i/«,'J8(!.  1'.  12.%  p 


Bee 


V. 
V. 


ISee  alsiv  t\'iyii-f'>n  v 


4244. 
Fni'iiiini,  27  Cliy.  211. 


(b)  Olliir  Cd/irK. 

1  a declanation  against  a  sheriff  for  not  oou- 

fiiii;  lands  solil  under  the  assessment  law,  an 

irment  tiiat  the  sale  took  phiee  on  the  22nd 

lly,  ISHO,  and  that   "afterwards,    and  at  the 

latiiin  of  twelve  calendar  mouths  from  the 

Biilsiieh  sale,  to  wit,   on  22nd  duly,  1831, 

kplaintitV  demanded  a  deed,"  was  held  sutti- 

nt  nil  general  denuirrer  :  -   Held,   also  uniie- 

arytii  aver  that  there  was  no  sutiieient  dis- 

iiii  tile  lands,  or  that  a  deed  was  tendered 

eriff  for  execution.     SjHtfufd  v.   S/icr- 

«/,:iO.  S.  441. 

!\ict.  c.  24  s.  57. — Retrospective  operation 
-Tax  sale.  -Hcgistratiim  of  slierifi''s  deed.^ 
Heme.— Defects  cureil  by  statutes. —  The 
pieiit  of  the  Court  of  Queen's  liench,  34  Q. 
ii,  \>.  3270,  atHrmeil  on  appeal.  Jones  v. 
Vmlal.,  ,%  t^.  B.  495,  in  appeal. 

I  the  18th  December,  18.")2,  the  sheritr,  act- 
Iniiler  13  &  14  Vict.  c.  ()7,  sold  a  lot  of  land 
ts.lmt  did  not  execute  a  conveyance  tJiere- 
lintil  the  !)th  January,   18.5(1,  after  the  pass- 
'  hi  Vict.  0.   182,   which  repealed  the  first 
1  aet ;— Held,  that  the  deed  w.as  invalid, 
i  the  time  it  w.is  executed  the  sherid'  had 
»wer  to  make  a  conveyance.     McBoin/nU 
kililhm,  25  C.  P.  75. 


4.  Etdciiijilion  of  Lantis  Sold. 

llilc,  that  the  evidence  in  this  ease  shewed 
be  warrant  under  which  the  sale  took  place 


was  properly  sealed  ;  also,  that  the  redemption 
money  had  been  paid,  and  within  the  three  years 
recpiired  by  13  &  14  Vit^t.  c.  (i7,  namely,  by  Kth 
March,  18.55  ;  and  that  although  this  was  after 
the  repeal  of  that  aet,  yet  under  2!»  Viet.  o.  26, 
the  payment  w.-va  madi!  good.  Under  13  &  14 
Viet.  e.  (i7,  the  redemption  money  was  to  be 
paid  by  the  <iwner  :  -Semble,  that  this  would 
include  a  person  in  possession  idaiming  title  as 
purchaser.    Mrlhunjall  \\  Afe.]tilliiii,  '2^>i'.  I*.  75. 

Hee   fit   re  Sherijf  of  NewniMle  Distnet,  Dra. 
503,  p.  2209. 


■*'*>**, 


mi 


5.   OhjeelioHK  Cured  liy  Stalule. 

Qua're,  whether  sec.  155  of  32  Viet.  c.  3(1,  O., 
applies  to  make  good  a  sale  otherwise  ba<l  in 
favour  of  a  purchaser  for  taxes  who  makes  no 
claim  for  nearly  twenty  years,  leaving  the  origi- 
nal owner  in  possession,  and  in  ignorance  of  the 
sale.  A  new  trial  was  gr;iiited  to  enable  the 
defendant  to  raise  this  and  other  points  not 
sultieiently  taken  at  the  trial.  AuKtin  v.  Arm- 
Htrontj,  28  C.  I'.  47. 

The  laiul  in  iiuestion  was  sold  for  the  taxes 
due  for  1852,  3,  4,  .5,  and  (J,  under  a  warrant 
issued  on  the  (>th  .July,  1857,  the  taxes  for  1852 
liaving  been  imposed  by  a  by  law  p.assed  on  the 
2.5th  September,  1852  :  -Held,  that  the  sah^  was 
invalid,  there  being  no  iiortimi  cd'  the  taxes  in 
arrears  for  five  years  when  the  warrant  issued, 
as  required  by  I(!  Viet.  c.  182,  s.  55  ;  and  that 
this  defect  was  not  cured  by  the  32  Viet.  c.  3(5, 
s.  1,55,  O.  (^uiere,  whether  that  section  will 
extend  to  defects  in  the  deed,  or  to  preliminary 
defects  only.     Kenqd  v.  I'arkiju.  28  C.  i'.  123. 

Semble,  per  Patterson,  .T..\.,  where  it  ai)]iears 
that  no  portion  of  the  taxes  li.'ive  been  nverdiie 
for  the  period  jirescribed  by  the  statute  under 
which  the  sale  takes  place,  the  sale  is  invalid  ; 
and  the  defect  is  not  cured  by  sec.  155  of  32 
Viet.  c.  .3(),  <).,  .as  it  only  applies  to  defects  in 
procedure.  Where,  however,  there  is  evidence 
of  arrears,  the  ease  is  prim.i  facie  within  the 
statute,  though  it  may  be  shewn  in  answer  that 
they  were  not  sutiieient  to  aiitlinrize  the  sale. 
Cri/shr  V.  McKnij  <f  <tl.,  2  App.  1!.  5()9.  This 
ease  has  been  reversed  by  tin;  Supreme  (,'oiirt. 

Land  was  sold  in  .January,  1871,  for  an  .arrear 
of  taxes  assessed  in  I8()7.  under  a  w.irrant  for 
sale,  dated  20tli  August,  1870.  The  land  was 
put  on  the  non-resident  in  place  id'  the  resident 
roll,  and  tin:  list  of  land  liable  to  be  sold,  reipiired 
by  the  ,32  Viet.  c.  3i;,  s.  128,  ().,  to  be  seale<l 
with  the  eorpor.ate  seal  and  signed  by  the  war- 
den, and  to  be  returned  to  the  treasurer  with 
the  warrant  for  sale  annexed,  was  not  so  sealed 
or  signed  or  returned  :- Held,  that  the  land 
could  be  sold  umler  the  32  Viet.  e.  3(1,  s.  128,  at 
any  time  after  the  taxes  had  been  due  for  more 
than  three  years  at  the  time  of  the  warrant,  as 
they  were  here  ;  and  that  the  placing  the  land 
on  the  wrong  list,  and  the  omission  to  authenti- 
cate and  return  the  list  were  defects  cured  by 
sec.  155 — more  than  two  years  having  elapsed 
before  this  suit  since  the  execution  of  the  tax 
deed.  No  list  was  returned  by  the  treasurer  to 
the  clerk  of  the  land  on  which  three  years'  taxes 
were  in  .arrear  as  required  by  sec.  110  ;  and  sec. 
131  enacts  that  the  treasurer  sliall  not  sell  any 


m 


424; 


ATTACHMENT  OF  DEBTS. 


ii 


liHiils  wliicli  liiive  not  bci'ii  iiii'ludcd  in  nulIi  lists. 
Hi'ld,  tlii'ii'l'tpri',  tliiit  tlii;  Hale  in  this  cuho  was 
unautliiiri/.ol,  anil  tliat  it  was  nut  niail>^  valid  l)y 
8U0M.  i:t()  iir  1,V).   Fiiilnii  v.  A/r  Wain,  41  (^  IJ.  '-W.t. 

Htld.  that  Hi'c.  I'M)  of  32  Vict.  f.  3ti,  ().,  (loos 
not  di.ipcnse  with  proof  of  the  warrant  or  cast 
the  liurdcn  of  negativing  its  existence  on  tlie 
ohjcctor  to  it.   llitlfhiiiMon  v.  Culliir,  '21  ('.1*.  U4'J. 

Held,  that  inidi'r  sec.  ITi.T  the  two  years, 
after  which  the  deed  is  made  valiil,  must  elapse 
after  the  execution  of  the  deed  and  not  from  the 
tiniu  of  sale.      //i. 

An  erroneous  assessment  of  land  as  non-resi- 
dent <ir  unoccupied,  is  not  aground  for  impeach- 
ing a  sale  for  taxis.  'I'hc  plaintill'  purcliascil  a 
lot  in  KS70,  in  whicii  ycai'  ami  the  prcci'ding  the 
lot  had  heen  returned  as  nou-rcsidcnt  ami  un- 
occu[iicd,  though  occupied  by  a  tenant  of  the 
then  owner.  The  plaintill',  however,  made  no 
enijuiry  or  search  as  to  taxes,  hut  in  succeciiing 
years  regularly  p.iid  them.  In  fact  tlu'  taxes  for 
I8()!t  and  KS71I  luul  not  been  paid,  and  the  land 
was  in  due  course  sold  for  sucli  arrears  :  -  llchl, 
following  Bank  of  Toronto  r.  Fanning,  KS  Cliy. 
IV.)\,  tliat  the  sale  was  liiniling  on  the  owner; 
and  a  hill  tiled  after  the  expiration  of  a  year 
from  the  time  <if  sale  to  set  it  aside  was  disnnssed 
with  costs,  althouidi  the  court  considered  the 
case  one  of  great  hardship  upon  the  plaintill'. 
S'dfirtlionif  v.  Ciinqilnll,  "i-l  I'hy.  17. 

See  Jones  v.  CtiictUn  el,  «/.,  'M  i.).  H.  345,  p. 
3270,  .•lilirnied  in  appeal.  3(i  g.  H.  4!t.-)  ;  Mr 
DoiK/al/  V.  MrMilUui,  25  V.  I'.  7.'>,  p.  424ri ; 
Wu'ihU  v.  //((//,  2<.»  C.  r.  403,  p.  4244  ;  I'mml/oul. 
V.  Ann/ill,  21  t'liy.  i5()(),  p.  4243  ;  Jiiinjixs  v.  Jhiuk 
iif'  Mviitnul,  3  Api).  It.  ()((,  p.  4245  ;  C/mrcli  v. 
Feiiton,  4  App.  151>,  p.  4240. 

(i.    l/i.st  1)/'  /aiikIs  l/uihlc  to  Sale. 

]5y  the  12iSth   section  of  the   Assossment  Act, 
32  \  ict.  c.  3t>,  the  warden  is  required  to  return  , 
one  of  the   lists  of  the   land  to  he  sold  for  taxes 
transmittc<l  to  him,  &c.,  to  the  treasurer,  with  a  ^ 
warrant  thereto  annexed,  under  the  hand  of  thu  I 
warden  ami  seal  of  the  county,  &c.  :-  Held,  that 
the  section  was  merely  directory,  and  was  suth- 
eicntly  complied  with  hy  the  list  being  end)odied 
in  the  warrant,  instead  of  being  annexed  thereto. 
(■//(/ (•(■/(  V.  t'liiloii,  28  C.  P.  384.    See.V.C  4  App. 
l\.  15!t,  p.  4240. 

Where  a  townshi])  treasurer  had  neglected  to 
furnish  the  clerk  of  the  municipality  with  a  list 
of  lands  liable  to  sale  for  taxes,  and  no  such  list 
or  copy  thereof  was  delivered  to  the  assessor  as 
provuled  by  see.  108  of  e.  ISO,  1\.  .S.  I).,  and  by 
reason  thereof  a  lot  worth  Jj^ljoOO  or  .*>l,(i00  had 
been  sold  for  ?f5.r)3,  taxes  due  thereon,  the  court, 
on  a  bill  liled  impeaching  the  sale,  set  it  aside, 
with  costs,  less  the  amount  of  taxes  paid  with 
interest  thereon,  and  the  expenses  attending  the 
purchase.     McKay  v.  l-'enjiinoii,  2()  Cliy.  23(5. 

See  Fenton  v.  Jlc  Wain,  41  Q.  B.  239,  p.  supra. 


Action  by  sheritl'  for  purchase  in,,!,,,,.  .,. 
to  nuiintain  -I'"orni  of  declaration.  Si,.";  ''I* 
Ca!,/,'!/,  \l  ().  H.  282.  '""" 


"Til 


In  a  suit  by  the  owner  of  land  ilI|l,^.,.^^,l, 
tax  sale  deed  as  a  cloud  on  titlr,  thu  ,U,'°|* 
disputed  the  riglitof  plaintill',  wiiiilmii,\|''". 
in  his  favour.     The  court  ordcrcij  tiif  .U^'i* 
to  pay  the  costs  of  the  suit,  notw  itlist.inilij , 
amouutto  which  tiie  defeinlaiitwiis  Iniin,!,,  t  ' 
as  compensation  for  im[)rovemcnt,s  rt:i..i(.stin  , 
at  doulih:  the  value  of   the  laud,  ,ui.|  wlii,.| 
court  ordered   plaintill'  to  pay  iu  tlio  iJ. 
his  prefi  rring  to  take  back  tli'c  land  nitlitr'ti, 
allow  the  dclcndaut  to  retain  it,  iiaviii'Mtj    i 
A-slun  V.  /»///..,  2()C!.   1'.  43.  "      '"' 

The  cori)oration  of  a  local  nnuiicip.ility  j, 
a  proper  party  to  a  bill  impculiiiii;^  .,<  „ 
Mi/l.'<  V.  MrK.n/,  14  Uhy.  (i02.  * 

A  nninicipal  olliccr  charged  with  iiTogalaritj 
in  the  perfiuuiance  of  his  <lutifs,  Juit  imt .rf 
of  any  Iraud  or  intentional  wrong,  is  uiiimiL 
party  to  a  bill  to  set  aside  a  t,ix  s;tli.  .'jj^ 
ground  of  such  irregularities.    S.C.,  !,')( In  ]• 

The  32  Vict.  c.  3(i,  s.  155,  liiuitiiiijtlK  tij 
for  bringing  suits  for  settiiLg  asiiU.'n  j;jjij 
taxes,  applies  oidy  where  an  actiwl,  tlniinliji 
regular,  sale  of  lands  ii;is  been  etluvtod  iim 
Mrci:t  V.  Paris,  21  (.'hy.  22!».  | 


Semble,  the  mayor  of  a  towu  nr  citv  cji 
purchase  at  a  tax  sale  of  lands  iu  iiis  muii'kiialii 
/I). 

8ee  also  F(  njii.ion  v.  Fm  innii,  27  (,'liv.  :'i|. 


7.  Other  Casen. 

In  general,  where  there  are  opposite  claims 
between  the  parties,  the  balance  only  can  bo 
attached.  Sedley  v.  T/if.  Bujialc,  .tc,  II  W. 
Co.,  3  L.  J.  111. — C.  L.  Chamb. — Robinson. 
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I.   What  may  jik  Attac  iikh. 

Pending  an  appeal  from  the  jiiilijiiiiiitli 
by  defendant,  the  amount  tlicrtMiI  w,;siii:iJ 
the  court  of  C  1'.  uiuler  an  ordiidt  tin;. 
Before  such  payment,  one  F.  (ibtaimiLuii 
shee  sunnnons  ni  the  Uivision  (Amit  ^igaxii 
plaintitl'  as  primary  debtor  aud  t\w  ilriril 
as  garnishee,  but  through  suuie  (JvirsighiEi 
vision  was  made  in  the  order  f(ir  tin  wsa 
the  garnishee  proceedings.  Altur  the  m 
had  been  dismissed  detendaiit  aj){iiieii  iifj 
order  that  the  amount  of  the  cliiiuiiiiiiiilir 
aion  Court  suit  be  retained  out  nt  tlit  im 
Court  to  abitle  the  result  of  such  suit.  It'iiJ 
shewn  that  this  claim  was  a  JeU  tlialasil 
garnished,  or  that  the  Division  Court  luJ } 
diction  in  the  matter,  and  it  apptared  timj 
plaintiff  had  assigned  his  claim  tn  tlie  lai 
in  court  to  a  third  party  iu  ignorance  d  I 


iy  '■' 


s. 


m\ 


I'vilV  foi'  imrclmsi-  m..v,  y   .„, 
iriii  of  (leularalioii.    Saiin-ulJI 
.  -JSU. 

tho  owner  of  ImimI  ii!ii»M,;i„„, , 
s  a  oloiul  on  titlr.  tlic  lyiii.l^ji 
rlitof  plaintilV,  wlncli  \v;n,|,,^,i^ 
'TIio  (.■oiu-t  oi-.U'VimI  th"  'lii.ii'muf 
Hi>t  the  unit,  nolwitlistiuiiiii.^.J 
li  tlic  (U>feiuliiiit\v;is  liimnlin",;!, 
11  for  iiniirovi'iiu'iits  h:u< I'stiimt^ 
value  of  tlie  laml.  iiiui  win,!,  thai 
plaiiitilV  to   jiay  in  tliu  ivnn  |^ 
to  take  l)auk  the  Inml  riitlnrttiu 
iihiiitto  retain  it,  l^O'i'i^itnMlJ 

,  -M  c.  r.  4:». 

tioii  of  a  hieal  iiiuiiii'iii;ilityi,B| 
y  to  a  hill  iiiiiieaciiiiij^  a  tn  ■ 
,,,,  14  Chy.  ()02. 

,1  olUeer  ehar<,'eil  with  ilTej;;;lariti( 
iiaiioe  of  his  <liities,  Imt  imt^x'Jti 
!■  intentional  wnmg,  is  imiiu|;r„p 
ill  to  set   aside  a  t;ix  salv  „u  ^ 
h  in'egiilaritie.i.    .S.('.,  h'lri.y.ljj 

^t.  e.  SI),  s.  1 ."),"),  limiting  tlu  tin 
suits  for  setting  asiilc  ;is;il(;| 
■s  only  where  an  autu;il,  tliunan 
of  laiuls  has  heeii  fllfoted.  i 
;,.  o|  Chy.  •-'•J'.). 

lie  mayor  of  a  town  nr  city 
I  tax  sale  of  lands  in  liis  imimui»jLtJ 

'r /-(/((.so/i  V.  /•'/•i(»iM», '27  rliy.  illj 
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,s  4-ir)0. 
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riNd  IssrKTo  m-.  TuiKii,  4ii| 

UKd.UJNlSUKr.,  4'J,')1. 
■F,l,l,ANEl)t'S  C.\SKS,  4i')i 

What  may  hk,  Ari'AciiEii. 
in  ai)i)eal  from  the  jiiai;iikiitbij 
it,  the  amount  theivdl  wv.sjdJ 

0    I'   uiuler  an  onhT  (i!  tin! .« 

.mymeiit,    one   F.  el)taiii«l.uij 

nisuithe  Kivisiou  C.iu-t  a^iiil 

nrimary  <lel)toi'  ami  tin;  taA 
hut  through  some  eversmbtMi 
Huwle  in  the  order  Un-  tlu  rdJ 
lee  proceedings.  Attc-r  M 
dismissed  detondaut  aW'W!'^! 
she  amount  of  the  claim  in  a«U 
suit  be  retained  out  ottbB!^ 
ide  the  result  of  suehsui.t''! 

this  elaiiu  was  a  debt  tliau^J" 

or  that  the  Division  CourtU 

he  uuitter,  ai.d  it  mf^ 
Ld  assigned  his  claim  to  tlie  ■! 
f  a  third  party  in  ignorance "ij 


[/'■ 


m 


ATTA(!HMKNT  OF  DEBTS. 


4250 


1  ^  nrnccedinL'H,  which  ho  had  not  heard  of 
iliee  1)1  p ,  |,  ,  ,     .,    . 


,til  tl''*"  '^I'.I 


ilication   was  inaile 


Held,    that 


,  the.w  cnyiiiiiH 


tances  the  defendant  was  not 


Btitlnl  to  r'. 


lii'f.     {'(irkiiiiiiii  V.    ('Iiiiilhiiiiiiii,  7 


.11.  ;«'•"• 


I'.L.  Cliamh.  — ('aniero: 


Onlcrsiipcn'^.K' 


irliishee  to  attaeh  and  to  ))ay 


fer  were  se 


bbt  111  'I'"' 


t  aside,  on  its  hiding  shewn  that  the 
,il  been   assigned   liy  the  gar- 


stioii  li 


..vforetlie  judgment  ereditor  had  ohtaiiiiMl 
lliiiient;  hut  no  costs  were  given,  as  the 


Bt'lR't'S 


lit  to  th 
,'  diu-nh 
c.ition. 
Bo,  p  •<0i5. 


had  neglected  to  give  notice  of  the  as 


e  gariiis 


hee.     (Iriiiit  v.  Mrihnnll, 


hei;  '.V^  i).  H.  4I'J.     <lalt,  .1.,  sitting 
See  liomrill  v.    /'diih-i-oi/,   '2  I'.  1!. 


I  Seiiilile,  that  (lehtsof  aniounts  within  the  juris- 
iif'ilivisioii  courts  will  not  lie  attached  hy 
•courts,  uikUt  sec.    I!»4  C    \..    I'.  .Act, 

^k  ToiipiiKj'i,,!.  V.  .sv(//.  :j  I,.  .1.  i4.-('.  r.. 

liuiili.-  Hagarty. 

[p|..^,.ticu— Motion  hy  judgment  debtor  to  set 

'  '•       •  '' ' f  clerk  of  the 

X.  S.  108.— 


„|.,K.r-(iarnishing  salary 
lltiiiriH  v.  Shiiitiiii,  13  li.  .J 
!(■.  Hughes. 
1,1,1,  that  the  debt  allcgeil  in  the  bill  being 
iiiilioiid  to  the  wife  of  M.,  the  judgment 
it(,i!  ami  not  to  M.  himself,  was  not  such  a 
111  IIS  could  he  ganiishod  under  the  ( '.  I-.  I".  Act. 
}i;rUT-i  ('""'V''  V.  M't-rh-k,  'i'i  Chy.  UKi. 
"ho  iilaiiititTs  had  obtained  a  verdict  at  law 
iist.r.  1).  M.,  and  a  rule  nisi  to  set  aside  the 
liitw.s  iHiidiiig.  when  the   bill  in  this  suit 

iU  ,111  behalf  (if  all  the   ereditora  of  ,1.    1). 
ti,  iiiiiieaoh  a  traiis.-iction  whereby  S.  M.,  tho 

i.l.  1).  M.,  was  .substituted  for  him  in   a 
itnut  ill  which  he  was  interested  with  one  A. 

It  iilk'i'ed  that .].  D.  M.  was  ins(dvent,  .and 


judgment  debtor,  must  bo  paid  in  the  proper 
st,ini|is  and  not  in  cash.  Junift  v.  Jmif't,  4  I*. 
H.  1!»4.     C.  L.  Chamb.     ,1.    Wilson. 

.■\  juilginent  diditor  may  be  examined  under  8. 
17  15.  S.  (».,  e.  4!l,  although  the  iudgineiit  is  for 
costs  only.  Mi'l.dchliii  v.  liliirklmni,  7  I'.  11. 
L'87.     •('.  'L.  Chamb.  — Dalton,  ('.  ('.  .»•  /'. 

.•\ii  order  for  payment  nf  the  costs  of  his  ex- 
amination eiiinot  be  made  agvmst  a  judgment 
debtor  oil  an  ap]ilicatioii  for  that  luiriiose  .iloiio  ; 

Seiiibli^  that  such  an  order  may  be  made  on 
an  aii)ilio,itioii  to  coniniit,  where  there  has  lieun 
ill  coiidiii't  bv  the  juilginent  debtor.  Ilhiti/  v. 
A'»7(,  7   I*.    11.'  :il!».     ('.  L.  Chamb.      Daltoii,  C. 


111.   riiArrici;. 

1.    AffiilitiHl  for  (hi/ir  III  Altiiih. 

On  an  a|iplication  for  an  ordur  for  a  garnisheo 
to  pay  over  to  the  jiidgiiicnt  crt^ditor  the  amount 
of  an  aecc|itaiice  due  by  him  to  judgment  debtor, 
it  should  be  shewn  that  at  the  date  of  the  onler 
(if  ma<le)  the  aeof])taiiee  is  in  the  h.inds  lu'  under 
the  coiiti'ol  of  tin:  judgment  delitor,  and  not  in 
tlie  hands  nf  hoih,'  iiiiiiii'i.iit  third  party.  Millith 
I't  III.  V.  '/'/(('  liiiil'ii.lii,  /Irinif/'iiri/,  niiil,  (luilcnch 
li.  W.  Co.,  2  L.  .J.'-_>m  -c;.  L.t.'hamb.- Hagarty. 

An  iitfidavit  on  which  to  ground  an  aiiplication 
for  an  order  to  att.'ich  ilebts  under  the  l!)4tli  sec. 
of  the  ('.  L.  V.  Act  lS,-)(),  should  shew  that  a 
judgnnnit  has  been  recovered,  aiicl  to  what, 
amount  it  is  still  unsatislied  ;  that  a  jierson  is 
indebteil  to  defendant,  and  is  within  the  juris- 
diction of  the  court  ;  and  that  the  aotion  is  not 
against  defendant  as  .an  absconding  debtor. 
Ihilhu  V.  Liiiiiliitiii  I't  lit.,  '2  L.  J.  "i.'-Jl. — C.  L. 
Hums. 


lit  lie  liniiinduced  A.  M.   to  admit  S.  M.  ;is  a 
rtiiiiin  his  stead  for  the  purjiose  of  defrauding    Chamb. 

ei'liiintiffs  in  tho  recovery  of  their  debt  :  that  I  i      ..      j.^     i    i  w    i      ^       •    i 

--  afterwards  purchased  .1.  D.  M.  's  interest,  |      An  ex  parte  order  to  attach  debts  due  to  a  judg- 
TOMi  to  nay  S  M.  SIO.OOO  th.rcfor  (which  :  ">""*  delitor  will  be  gr.uited  in  the  lust  instance, 
was  not  due  at  the"comincncemeut  of  this  :  "I'-'ii.allidavit  that  judgineiit  has  been  recovered 
tliiit  S  M.  was  merely  a  trustee  for  her  hus-  |  -i"'!  '«  ^t'll    \^'l"'»y  »"«^itislied  :  that  detendant 
mi  ill  respect  of  this  agi'oement.  And  tho  bill  :  IV^s  n<;t  sulhcient  goods  to_ .satisfy  thesaine  ;  ami 


[iViil  fnr  an  iujuiiction  to  restrain  A.  M.  from 


that  third  p;irties  are  indebted  to  defendant,  and 


™  .*10,000  to  each  of  the  .lefendants,  aiid  I '""O  «•'<;  «7  tl.'^l"nsdietiou.  But,  Qua-re  whether 
Itiheiiimiey  might  be  applied  to  the  payment  [  «"«li  albdavit  is  sulhcient  Connor  v.  Mr/}r,ik, 
thiir.lcht.  A  demurrer  for  want  of  eimity  was   2  L.  J.  '2.V2.-C.  L.  Chamb. -Burns. 


.„ _.  .  .  _  jijuity 

jownl  by  I'roudfoot,  V.  C,  on  the  gronnil  that 
i.\.  .I.Aet,  1873,  reipii  red  the  plaintifFs  to 
Bill'  the  remedy  sought  by  the  bill  in  the 
ill  which  the  action  was  iiending.  On 
leal,  the  judgment  below  was  affirmed,  on  the 
Jill  that  tho  hill  was  not  sustainable,  as  the 
pevs  could  not  be  attached  in  cijuity.  S.  C, 
'f  ji.  II  520. 


jD.  Ex.OIINATION  OF  JuDOMENT  DEBTOR. 

iction  193  of  the  C.  L.  P.  Act  does  not  apply 
[irporations.  Cameron  v.  BrantfunlGcuiCo., 
fcJ.  209. -C.  L.  Chamb— Burns. 

Ic  affida\'it  in  support  of  a  summons  under 
'.P.  Actl85fi,  8.  19.3,  need  not  state  that 
Want  has  debts  due  to  him.  Nimmo  v. 
toll'/,  2  L  J.  213  —0.  L.  Chamb.— Burns. 

J^e  fees  on  a  reference  to  a  county  judge  from 
Muperior  court,  such  as  an  examination  of  a 


Held,  that  an  affidavit  for  an  attaching  order 
under  H.  S.  O.  c.  ,")0  s.  .307,  must  be  made  •  the 
execution  creditor  or  his  att<UMiey,  and  that  an 
affidavit  made  by  a  mantiging  clerk  is  insuffici- 
ent. JhiUdi'rv.  kurr,  7  P.R.  .32.3.-0.  L.  Chamb. 
— Dalton,  C.  C.  <fc  P. 

That  where  the  debt  attached  was  still  in  tho 
hands  of  the  garnishee,  and  still  in  statu  ijuo,  the 
judgment  creditor  should  be  allowed  to  file  a 
proper  affidavit  nunc  pro  tunc.     lb. 


2.    CohU. 

Held,  that  on  an  application  for  that  purpose 
merely,  a  judgment  deotor  cannot  be  oniered  to 
pay  the  coats  of  his  examination.  Semble,  that 
such  an  order  can  be  made  only  on  an  applica- 
tion to  commit,  and  then  only  by  way  of  punish- 
ment. Ginty  v.  Rich,  7  P.  R.  319.— 0.  L. 
Chamb.— Daiton,  C.  C.  <£•  P. 


'■'^.y. 


42;")  1 


ATTACHMENT  OP  THE  PERSON 


42. 


3.   Ol/nr  Cd^cx.  | 

Tlii^ro  i.s  no  jiower  in  the  court  or  judgo  to  i 
onltT  or  jpcrniit  a  suggestion  to  Ih;  entered  of  tiie 
deiitli   ol  a  giirniNliee,  mo  hh  to  legiili/.t^  execution 
against  lii.s  executors  or  atlniinistrivtors.      Waril 
V.   Vuiia;  3  W  K.  ;«•-».— C.  L.  Cliamb.— Draper. 

Held,   tliiit  iin  attiieliing  order  will   not  lie  set 
aside   for   irregularity  on   the  argument  of   the    of  the   County  ('ourt,   that  I}.    u;m  ontui^., 
Siunnions  to  pay  over,  but  only  on  a  sulwtantive  j  recover  the  ilividcnd  from  F. ;  ainl  tli;it  F  ti,',, 
apidication.     liiiilihr  v.    AViv,  7  1*.  K.  323.  — 14|  not  protect  himself  on  the  groiuhl  tljiit  iitl, 


further  action  in  the  matter.    Ho  ni;ithcr,iil- 
B.  tiiat  this  declaration  had  lu-in  niiule  linri!' 
any  further  eomiuunication  with  liim  '  \ 
])osition  lieing  oU'ered,  an  order  was  iiijidHfi 
piiyment  of   the  debt   and  c<ist!<  liv  y  «•,! 
fifteen  ilays,  and  without  waiting'  lur  tliucy. 
tion   of  this  period,  or  giving  li;  any  ii„tii.'"' 
paid  the  amount ;  —  Held,  allirmin;,' tin-  'm,\„' 


L.  J.  N.  S.  Hi!).— (J.  L.fhamb.— Dalton,  r.  ( '.,i-  P. 


the  gniiiiiil 
[laid  the  money  in  oliedience  to  the  (iii||,|.  ,• 
court  of  competent  jurisdiction,  ;i,h  uiiiki-iiir  i. 
of  the  Insolvent  Act  of  ISTo,  tlic  I'lmrtliiil 
authority  to  make  sucii  au  indtr  ufti-r  t' 
assignment;  and  even  if  that  iiniit'liad  i,i 
ses.sed  jurisdiction  the  judgment  (■iiiiiil  ii„'t,i4 
H.'s  rights,  as  he  was  not  a  p.irty  t(i  the  i,i„..t^ 
ings  or  aflected  with  notice  thciccit,  ;iiiil  |.'  t 


IV.    DlHKfTINC  IsslK  TO  HE  ThiKD. 

In  an  actiiui  brought  by  an  assignee  in  insol- 
vency on  a  debt  admitted  to  be  due  to  the  iiis(d- 
vent,  defendants  applied  for  a  staj'  of  jiroeeed- 

ings  and  for  an  interpleader  to  try  the  rights  of  \  ^Q^.^^  1,^  „,■  ,^,^11^^,,,,.,,  i„  |,i„tectuiL'i,i„,"; 
the  assignee  as  aganist  varnms  creditors  of  tii^  ,  J{,,  J-'uli-  (uiiljidi   :2  Api).  1!.  (),'(■>  *>"""«« 

insolvent,  who  iuul  served  attaching  orders 
and  garnishing  sunnnonses  prior  to  tlie  insol- 
vency ;--  Held,  that  the  defendants  should  have 
had  the  garnishment  proceedings  dis]iosed  of  in 
the  courts  in  which  they  had  been  taken,  instead 

of  making  this  application,  which  was  tlierefore  |  of  the  company  arranged  that  tla'  Iwuik  skmU 
refused.  The  assignee  having  given  no  assist-  proceed  to  garidsh  certain  dclits  iliu;  to  tlicm,. 
anee  to  the  court  by  atlidavit,  and  having  made  pany,  the  costs  of  which  as  liLtwLi.ii  :itt„nitT 
no  attempt  to  adjust  the  claims,  was  refused  his  ,  and  client  the  railway  company  was  tn  lay, 
costs.     J':c/c(ii  v.  The    Vklorki  R.  Cu.,  44  Q.  B.  |  Held,    that   the   otiieers   of    the  L.iinn.ny'i,^ 


VI,    MiSCKI.LA.NKols  Casks, 
A  railway  being  indeliteil  to  a  lank,  tiitnttj. 


m 


37-'. 

AVhere,  on  an  application  under  the  C.  L.  P. 
.Act  for  a  garnishee  order,  the  debt  alleged  to  be 
due  to  the  juilgment  debtor  is  claimed  by  a  third 
person,  and  on  such  gnnmd  the  garnishee  dis- 
putes Ills  liability  to  pay  it  over  : — Held,  that  in 
absence  of  any  power  to  direct  an  interpleader 
issue,  or  summon  such  third  person  before  the 
court,  the  issue  of  a  w  i  it  under  sec.  "JlH  is  the 
proper  course  to  adopt  ;  and  that  the  garnishee, 
where  there  arc  rival  claimants  tor  the  debt,  may 
file  a  bill  in  eijuity  calling  upon  the  parties  to 
interplead.  IJeniarks  as  to  the  necessity  in  this 
country  of  provisions  similar  to  those  contained 
in  the  Knglish  act,  L»3-24  Vict.  c.  I'-T),  ss.  28-30. 
SjU'iinr  v.  Coiiki/ — Duolcij,  Harnixliee,  iii  C.  1\ 
274. 

Sec  The  Victoria  Mutual  Fire  Ins.  Co.  v. 
Bethiim',  23  Chy.  5()8,  p.  189G.  Athrmed  on 
appeal,  1  App.  K.  31(8. 


fli 


Held,    that   the   otiieers   of 
autinu'ity,  without  a  resolutiini  ui  tliJ  iinir 
directors,  to  enter  into  sucii  an  agiuuiiiiut, » 
that  the  same  need  not  be  iindcr  the  oin. 
seal.    The  llamiUtiii  (iiiil  I'art  Dmyr  IM'm 
V.  Llure  BaHk;  20  Chy.  190. 

A  creditor  of  a  mortgagee  who  l^s  sunli« 

an  attaching  order  against  the  iiiuit>,'iu'u  ilrot,i 

not  an  incumluanccr  within  the  tLnns(,t  tLti! 

I  ().  448,  of  which  tlie   master  is  to  take. 

count.     Crunbie  v.  Fvnn,  20  Chy.  2b,'i. 


V.  Rights  of  Garnishee.         / 

Upon  A. 'a  insolvency  in  Montreal,  T.,  a  credi- 
tor residing  in  the  county  of  lienfrew,  proved 
his  claim,  and  afterwards  made  an  assignment. 
Subse(iucntly  F.,  A.'s  assignee,  not  having  heard 
of  T.  's  inaolvency,  collocated  him  on  the  divi- 
dend sheet  for  the  amount  due  on  his  claim, 
whereupon  certain  creditors  of  T.  took  proceed- 
ings in  the  Superior  Court  at  Montreal  to  garnish 
this  amount.  Upon  receipt  of  a  letter  from  B., 
T.'s  assignee,  demanding  payment  of  the  divi- 
dend, F.  informed  him  that  certain  persona  in 
Montreal  were  endeavouring  to  get  payment  of 
this  dividend  from  him  but  he  neither  men- 
tioned who  they  were  nor  the  nature  of  their 
claim.  In  accordance  with  the  practice  of  the 
courts  in  Quebec,  F.  made  an  affidavit  of  the 
position  he  occupied  towards  the  principal  debtor, 
in  which  he  recited  the  above  facts,  but  took  no 


ATTACHMENT  OF  THi:  I'l 
I.  When  Granted. 
1 


l!.s(.i.\. 


II. 


For   (\mtriiqit   of  Proci'ns  or  (M 
4252. 

2.  For  Non-payment  of  Mounj,  KA 

3.  For  Xon-prodiirtion  of  Duciiiifmi 

Accounts,  4'1'Vi. 

4.  On  Kridiiiimtion  of  .Jiidiinnui  h'(^ 

or  Parties  to  the  C'((«,<t,  4l'.5.'I. 

Contemi't  of  Court— .S'ec  t'o.Mtm  n 
Court. 


I.  When  Granted. 

1.  For  Contempt  of  Process  or  Ordm. 

A  party  may  be  in  contempt  although  i 
tachment  may   have  actually  issued  ;  tie « 
tempt  consisting  in  the  disobediunrc  to  aiiotJf 
of  the  court,  and  the  fact  of  the  disoWa 
having  been  made  to  appear  to  the  satisiacmj 
the  proper  officer  who  has  nuule  an  orikrHf 
attachment  to  issue.     A  party,  though  iii> 
tempt,  is  always  allowed  to  take  any  Jefa 
proceedings  in  the  cause.     MitckU  v.  J/iiA 
22  Chy.  23.    See  Prentiss  v.  BnnMn,\^ 
428,  497,  p.  1787. 


;he  mutter.    Hi'  iititlit.T.nlvisoi 
,riiti<>u  had  luyii  iiiiulf,  tmrlitlii 
iiuuicatiou  witli  liiiii.    N„  „p. 
uri'il,  im  (inlt-i-  wiis  made  inni,,! 
(lubt   ami  i'ii«tn  liy  1'.  \nt),ij 
witliiuit  waitiiijj;  ini' tlicexintv 
oil,  or  >;iviii«  I''-  :'">•  iiotte,  f, 
--Held,  uHiniiiii;;tlii'  jud^aueiit 
,'oiirt,   tliat  15.    wusttntitUto 
luiid  from  V.;  ami  tliat  1-',li,iiU| 
jclf  "11  the  gnmml  tliat  iRltvij 
in  obedience  to  tlio  niilir  ;j| 
lit  juri>i<lietioii,  as  iiii.ltr  w  i .  I3I 
;    Act  of    1S7">,  the   (■(iliit  li,Hi.ol 
ake    siK'h    an   nrdci'  ufUr  T.ij 
(I    oven   if    that   ccmrt  ha4  {>i,i.l 
on  the  jndj^mciit  cduld  imtiliitij 
u  was  ii"t  a  iiarty  to  llii;  |iii«.im1.I 
with  notice  theriMjl,  iiml  \-.  yl 
ie>;lij;elice  in  lirnteutilig  liiiiwUl 


MlSCKl.l.ANKi>l-.s(.'ASK.S, 

iiiif  indebted  to  a  baiil<,  tlK'.ittit, 
V  arranj^eil  tliat  tlie  hank  >bitij| 
'lish  certain  del)ts  due  to  tWiiiin 
,^  of   whicii  as  hetwetii  att.mfj 

railway  comiiany  was  t"  i.;iy>| 
Hi  ollieers  ol  the  cdiiiiiuiiy  iu^ 
hout  a  reisidiitiiiu  of  tlu:  li",iri.j 
inter  into  such  an  agruwiRut,; 

need  not  be  lUnU'V  tlic  oqKinM 
lultDii  and  l'<'i-t  l^">''f  ^'i'l'-'jCl 

•20  Chy.  190. 

,f  a  mortgagee  who  las  mU 
)rdei  against  the  imii'tj;agi-  ai'.it,| 
liraiicer  within  the  term^  <A  \V\,\ 
Lieh  the   master  is  td  taku  it* 


HMENT  OF  THi;  I'KilSdN. 

(WiANTlU). 

(•vntimitt   of  Pi;jw-<  or  'wtij 

2_ 

XoH-pauimiilof  Moil,  11, iSl 

Xon-jirodt(dioii  of  Doam-Mi 
:cuiint!<,  4v!t')3. 
EjamiiiatloH  <f  Jmhjmmt  M 

Part'm  to  the  Cause,  iiaX 
MPT  OF  Couirr-.SV(!  {.\mmi 

IT. 

When  Gka.nteu. 
:'ontemptofProemorOrdm 

av  be  in  contempt  altlioiigb  » 
iv   have  actually  issued  ;tte; 
iing  in  the  disobedience  to  mm 
and  the  fact  of  the  iM 
mde  to  appear  to  the  satis  a.M« 

■o  issue.     A  party,  tbough  i«^ 
(rays  allowed  to  take  any  J  » 
,*^the  cause.     J/i(c,.«v,*A 
See  Prentiss  v.  iicennmi,  U»^ 
.787. 


ATTOllNEY  AND  SOLICITOR. 


4254 


..•|  ^j^.  _.^,l  ,,i(lcr  limits  a  time  to  do  an  act,  the 

nnist  1)0  served  before  tile  time  limited  has 

I'im'l,  nthorttiae  the  party  reciuired  to  do  the 


.  ri'iiis' 
rji.iisly  siTvecl 


,11  hoi  be   committed    for   disobedience. 
Ir,"'  V   .1/"-".  <i  !'■  li-  1S7.- Chy.  Chamb. 

V  nidtidii  to  e<iiimiit  defendant,  or  to  take  the 

',   ,.,n,|,iift.HSo  for  noil  attendance  of  defendant 

h  ''x'liiiiiiiatioii  puihiiant   to  a    special  order, 

'    iHLilwii'i'e  tlie  order  had  not  been  pre- 

MrArllhi  V.    Mi-Anl!a,(iV.  W. 

Ill  -Vhy.  Cliaiiib.   -Holmested,  liofi-irr. 

Wlii-re  a (kfeiidant,  in  default  for  noii-eoinpli- 
..  witliatliiection  of  a  Master,  was  resident 
*"^^,l  tliL.jiiiisdictioiiof  the  court  :  -Held,  that 
„iilur  fur  attaehnient  against  him  couhl  be 
1,'tilv  uiadc.      Jllooiiifii/il   V.    lii-iKikr,  (i    r.  1{. 

-L'liy.  tiiamb.— I'roudfoot,  on  appeal  from 
ioiuiested,  litfrm- 
I  ,\.,  (iidcr  to  commit  a  party  for  disobeying  an 
U  r  '.viil  nut  be  graiitetl  if  it  appear  that  there 
,ir  omission  in   tlie    copy  served. 


aiiv  ernir 


I. 
II. 


III. 


IV. 


ATTOKNKY  AND  HOLICITOIl. 
CuANOE  OK  Anoit.NKVs,  4'i.54. 

AOENT  OK  AtTOKNEY. 

1.  Scrvicf  of  Pii/iirn  on,  4254. 

2.  Liin/or  CuMh — Ser  infra. 

I'ROt'EEDINdS  AdAINST  ANtI  LlAIIIMTYOF. 

1.  To  Sinitiiinrii  JuiimUclion.- 

(a)  For  Xoii-iMii/iiiciit  or  Ml\(tpf)lica- 

tioii  of  Moitcijt,  4235. 

(b)  Other  C<isr.H,  4255. 

2.  Otlwr  VittK's,  425(i. 

AUTHORITV. 

1.  Gcncralhi,  4257. 

2.  Ptii/iiHiit,  S(i/i.ifiirlioii,  (Hid  iJUcliartjK 


of  Morhjdijc 

(iA(JR. 


Ill/  or  to — Stc   MoiiT- 


lj„,i„„/  V.  LiiMi//,   y-\  1-  •'•  N.  S.   I!»7.— Chy. 

idi',     Sti'ljiielis,   Rcl'in-c. 

Di'iitiie  iif  motion  to  commit  a  person  not  a 

ftvtiia  cause,  under  order  2!t7,  for  contempt 

ilViilieying  an  order  which   lias    been   duly 

id,  need  nut  lie  persiinally  served  where  the 

irtv  iws  a  s(dii;itnr.      ir(7.io»  v.  H'il.wn,  7  I'.  \i. 

pCiiy.  Cham h.— Stephens,  Rtfcrw  ;  Blake. 


2.  Fur  Xoii-iMyiiii.-iit  of  Momi). 

JTlKie  an  order  is  made  upon  a  receiver  for 

ikiit  "f  a  sum  of  money,  tlie  court  on  default, 

(iiiimit  fur  coiitenipt  of  such  order  without 

niiiii"  any  further  order  to  be  served.     Mi'- 

y,\\Einotl,  2  Chy. :!',)(). 


|3.  Fur  Xoiipnidiielion   of  Dociimants  or 
Aa-ountn. 

In  iiiMeecdiiiL;  before  the  master  a  warrant  was 

lieii  duiiug  lung  vacation  for  the  defendant  to 

aL'cmuits,  and  the  Master  having  ruled  it 

iigular,  an  attachment  thereupon  was 

beit  tu  ouiniiel  tiie  necessary  production  ;  and 

itMpe  tile  attachment  the  defendant  ditl  pro- 

[tlie  reijuiied  papers  :— Held,   that  it    was 

lUto  fur  tiie  (lefeiulant  afterwards  to  appeal 

Bst  tiic  master's  ruling.    Milr/iidl  v.  JJitcUill, 


action  will  lie  against  a  sherifl'  for  not  ar- 
ug  an  atturney  under  an  attachment  issued 
Inot  handing  over  deeds,  &c.,  to  plaintiff — 
Ikrnham.  v.  Hall,  44  Q.  B.  297. 


[On  E.mmmat!(in  of  Jmhjment  Debtors  or 
Parties  tu  the  Cause. 

iSfhmkrv,  Agnew  et  al.,  6  P.  R.  338  ; 
|v.^ic/t,  7  P.  li  319  ;  Clark  v.  Allen,  43 
t242. 


V. 
VI. 


lEMPTS  TO  COMMIT  CRIMES. 
See  Criminal  Law. 


3, 


VII. 


Duties,  4257. 
Bill  ok  Co.sts. 

1.  Slijiiiiiij  and  Dil'irerij,  4257. 

2,  Tal'iiiij  Srrnri/ii  for  and  Agreement  as 

to  Confn,  42.57. 
liefertni'e  to  Tiixiilinn  or  lier'imon. 
(a)   Who  mill/  A/i/ili/,  4258. 

Who/  mill/  l,r  llifrnd,  4258. 

After  Turin  .)fn/i/hf,  4258. 

U'hiU  lierorenilile,  4259. 

(e)  Conts  of  Taxation,  4259. 

(f)  Other  Ccvf.s',  4200. 

4.  lleeorerij  hi/  miction,  42liO. 

Lien  for  Co.st.s,  42(50. 


(a) 


I.  Chance  of  ATioiiVKvs. 

No  artiilavit  is  necessary  to  obtain  a  summons 
to  change  the  attorney.  Pe  O'liiMne,  and  Olasse, 
2  L.  J.  213.— C.  L.  Chamb.— Burns. 

The  plaintiff  had  paid  costs  of  a  suit  to  A.,  of 
the  firm  of  A.  &  B.,  his  attorneys.  A.  &  B.  dis- 
solved, B.  retaining  the  suit.  Application  to 
change  attorney  to  A.  granted,  without  any 
condition  as  to  payment  of  costs.  Slater  v. 
Stoddard,  (5  P.  II.  299.— C.  L.  Chamb.— Dalton, 
C.  V.  cfc  P. 

Where  a  replication  was  filed  several  years 
after  the  iiling  of  the  answer,  by  a  different  soli- 
citor from  the  one  who  had  tiled  the  liill,  but  no 
order  changing  the  solicitor  had  been  taken  out, 
and  no  notice  of  filing  replication  given,  the  re- 
plication was  ordered  to  bo  taken  off  the  files 
and  the  bill  dismissed,  liathhun  v.  Ifui/hoi,  3 
Chy.  Chamb.  IGO. — Taylor,  Secretary. 


IL 
1. 


Agent  of  Attorney. 
Senice  of  Papers  on. 
Little,   1  Chy.  Chamb.  355,  p. 


See  Hind  v. 
2965 ;  Brovm  v.  Burger,  2  Chy.  Chamb.  446,  p. 
2982  ;  Horseman  v.    Coulson,  6  P.  R.    263,  p. 
2982. 

See  Attorney  and  Solicitor,  p.  296 — Prac- 
tice at  Law,  2898. 


■"*^v,.. 


4 


if'  ■ 


425.') 
TIF. 


A'lTOUNKY  AND  SOLK'ITOR. 


42; 


I'llOfTKIiINfIS  AdAINST  AM)  [,IAItIUTV  OK. 

I,    To  Sniiiiiiiirn  Junmlirtimi. 

(a)   /'''>(■   \<iii-iiin/iiiiiit   iir   M'.^ii/i/iliritHoii   of 
Miiiii'i/ii. 

A  Hdlic'itiir  inclMiIci)  in  liis  bill  of  cimts  render 
0<1  til  Ills  flicnt  till'  I'ci's  of  11  coniininMioiu'r  up 


I  upon  a  ccrtiticMtt'  of  the  facts  fioin  tli,.  ,„,  , 

]  the  court  may  iircrhiclc  tlic  otl'cu.liin;  hart.-'f' 

ayain  a]ipcarins,'  licforc  the  'unrf,  or  i,,  imv' 

tlic  otlices  of   the   sevcriil   iiiastiiM  nf  tli..' 

i  XiiIiiiIIm    V,     MrlhiiKilil  vl    III       II  "" 

:  <  't'y- 


'111 


U))on  the  making  of  a  HiiitiiM,.  iiiii,|,i,,v 
pointiil  to  t:ikc  eviileuce,   anil  rccuivcil  paynient    njnm  payment  of  i'o«ts,  tlie  oH'indini;  i,,,r( '  ', 
of  Mticli  liill,  liut   iiculceteil   to  ])ay  tlu^'omniis     l)e  allowcil  to  appear  Keforc  tlie  cniit  n,  |f  ,' 
sioner's  fees.     On   tlii^  .snmniary   ap)ilieation   of    ordi'r  liail  not  lieen  niaile.      //..     Sir  aUn  l.i  | 
the  coinniiaMJoner  he  was  ordeieil  to  pay  over  the  |  X.  S.  3011. 

fees  within  a  month,  and  in  default  to  Ite  Mtrucni  ■      /.       .   „  ,,;  u   „    i,  i  i 
,,.  ,1         11  ,  I,,  I     I    V   kj   .uii  (  .,   a  Holicitor,   held   a  mort":i"i'  •urn;,,.*  i 

oil   tlie  rolls.      AiiDiniiiKiln,  I'J  I,.  J.  >.  S.  -(H.    -     „.i  •  ,1,    1 1  i.     ,.1  ,-   7     ''ITdllist  1 

jj,,  ■'  whleh  Iw  iif;reed  to  release  and  t.ili,.  ,1  iiKirtLr-i 
■  1  on  another  lot  conveyed  on  I'Xch  iii.;(.  ,if  l„t«  I 
Money  1,'iven  to  an  attorney  was  —  Field,  upon  W.  to  It.,  all  the  conveyances  lieini.'  |iriMi;\ri'|l 
the  alliiiavits  set  out  in  the  ease,  notwithstand-  < '.  < '.  never  did  dischirL;c  the  lii^t  umtn,, 
hig  his  denial,  to  have  lieen  received  liy  him  in  althouj^h  M.  paiil  the  full  amninit  tli,T,:,,f  an'j,, 
his  eai)aeity  asattoiney  to  invest,  not  as  a  hroker  1  taiiuil  a  discharf^e  of  the  scuml  iiuiitni! 
or  agent;  and  not  to  have  lieen  lent  iier.siuuilly  Several  years  afterwards,  and  al'tir  tlir  i|,-.it|| 
to  the  attorney.  //(  rr  Alliiridi/,  7  I'.  It.  174.  -  W.,  his  reju'cscnt  itives  were  ciilcd  iiiHuilivtl 
C.  1-.  Chaml). -A.  Wilson.        '  ' "■'■ '"    '      '        ■     '       •" 


representatives   of   one   .1.,    to   «li tin.  lip 

mortgage  had  lieen  .assigned,  to  |iiiy  tlif  sami 
and,  in  a  suit  lirought  therenu,  the  l;in,ls  s.^J 
veyed  liy  H.  to  W.  were  ordcicl  to  lie  s,,l,|,  (, 
a  proceeding  to  strike  ( '.  ott'  the  mil  nf  snliiit,,, 
for  nial-praetiee  :  lIcM.  (I)  that  < '.  in  thftnia 
actions  ;icte(l  professionally  for  W.  ami  |i  .  l 
being  the  hohler  of  the  mortgai'c  frnm  M.  \f, 
an  accident  which  diil  not  ;itrcct  tlic  iir.i;V<<[.|i(| 
character  in  which  he  acted  :  (•_'»  tliit  ivli.tliei 
AVheru  an  .attorney  received  money  belonging  i  ho  was  acting  profcssionallv  or  not  in  tliinutte 


A  Judge  in  chambers  may  interfere  siunmarily 
against  tlie  attorney,  by  ordering  him  to  render 
an  account  of  and  pay  over  such  moui^ys,  al- 
though there  is  no  litigious  business  or  suit  in 
court  by,  or  in  which  the  money  was  received. 
Jb. 

[See  A.  .r.  Act,  1874,  a.  8!».] 


to  a  client  before  it  was  due,  and  the  cliiMit 
awore  that  he  would  not  have  taken  it  but  for 
the  attorney's  assurance  that  ho  had  an  invest- 
ment ready  for  it,  and  that  the  .attorney  after- 
wards toll!  him  that  it  was  invested  on  mortgage 
with  funds  of  his  own  :  Held,  in  the  absence  of 
explanation  by  the  attorney,  that  he  must  bo 
aasumed  to  have  invested  it  as  he  stated,  and 
was  chargeable  with  interest  at  six  per  cent. 
Hf  A/Inn,,-,,,  7  1'.  H.  .T21.-C.  L.  Chaml).— l>al- 
ton,  ('.  C.  d'  P. 

Sec  also  In  re  An  Atlonic;/,  8  P.  II.  102. 


(b)  Otiiir  C(M's. 

p  On  an  application  .against  an  .attorney  to  answer 
the  matters  in  aifidavits,  the  court,  upon  the  alli- 
davits  set  out  in  the  report,  was  not  satialied  that 
the  relation  of  attorney  and  client  over  subsisted 
between  the  attorney  and  the  applicants,  though 
he  had  acted  as  attorney  for  a  lirm  of  which  one 
of  them  was  a  member,  nor  that  there  was  such 
profession.al  miscomluct  aa  to  reijuire  further 
action,  there  liad  been  alao  a  long  delay  in 
making  the  application,  which  w.aa  not  s.atisfac- 
torily  accounted  for  ;  and  the  rule  therefore  was 
discharged.  It  appeared,  however,  that  while 
acting  as  attorney  for  the  assignee  in  insolvency 
of  the  Hrm,  he  hiid  attempted  as  a  creditor  of 
thej  firm  to  aecure  a  preference  for  himself. 
Such  conduct  was  strongly  censured,  and  the 
rule  under  the  circumstances  discharged  without 
costs.  The  authorities  and  practice  as  to  such 
applications  reviewed.  Jn  re  Attorney,  39  Q.  B. 
171. 

If  a  solicitor,  who  is  alao  a  barrister,  while  in 
a  master's  office  use  improper  or  inaulting  lan- 
guage to  another  solicitor  while  acting  in  the 
conduct  of  proceedinca  under  a  reference,  he 
will  be  held  guilty  of  contempt  of  court,  and 


he  >vas,  being  .a  solicitor,  aniciiahlc  tuthi' mibj 
nuiry  jurisdiction  of  the  court ;  and,  innlirtii 
eirenmstauces,  an  order  w.as  luailc  to  stiikrliii 
oil' the  roll  of  solicitors,  and  pay  the  coHtMii  ti 
])roeeeilings  against  him  for  that  iini'|i">i',  / 
I'lirrk — (liUdiniil  v.   ^'ml.-^inirlli,  i'l  Cliv.  ;!•> 

See  Corhvtt   v.     ]Viilllinil<i,;  -2  1„  .1.  X.  •>  ^i 
p.    14.')4;    Anont/iiKiiis,    {'2   1,,  ,1.  \    \    'ii 

42r).->. 

See  .also  Rr  A  Si)liriliir,  L'T  Cliv.  77. 


2.   Olhn-  C,lxc.^. 

A  managing  clerk  in   an  oflicc  has  \m«\ 
bind  his  principal  by  accepting  a  notirtuft 
.as  of  an  earlier  date  than  it  was  aitiwll 
cred,  unless  the  principal  promptly  iv|iiiilii;;i 
.acceptance,  and  give  notice  tlicrenf  tntlit' 
site  party.     <>rr  v.  Stnlihtid;  T.  T.  ,1  Ji:  4  Vij 
.^P.  C. — Macaul.ay. 

An  attorney,  who,  kiutwiug  the  is* 
.att.aching  order,  advising  his  client  liiivt-: 
it,  censured.  Carr  v.  Jidi/rnij'f,  4  l„.I.  J*^ 
C.  L.  Chanib. — Burns. 

H.,  a  b.arrister  and  .attorney,  agrwlmtil 
an  attorney,  to  render  1).  his  scniaj)!! 
office,  without  confining  himself  to  aiiviifflT 
lar  branch  of  the  business,  at  a  \nvti\  «il 
During  such  employment  he  iicteil  ,is  "umI 
the  hearing  of  two  chancery  suits,  am!  iiusS 
mon  law  suit,  and  some  arhitnitimis .  .ulil 
his  employment  had  been  terinin.'iti'4  i'vl' I 
sued  him  for  the  counsel  fees  in  tiiiso  imtitiil 
Held,  that  D.  w.as  not  liable,  tlw  ]!TmtM 
being  that  the  services  sued  for  werepffiia 
under  H.  'a  employment.  Gordon  v.  Mi*\ 
Q.  B.  203. 

SeejA/cZieare  v.  GranI,  20  Chy.  'ii'M 


^vm 


I  till'  fiv*«  f''"'"  '1"'  'n:L-',.r, 
uili'  tlir  (ilVcn.lim;  jwty  irnm 
.fori'  till'  cciurt,  iir  in  i\iiy  ni 

(l'Vl'l'!\l    lIlllMtil'^l  "f    till'  niiin, 

„,(/./  ft   (il  ,    1    1.     I.  ■!■'%  - 

ij^  (if  a  Hiiitnlili-  !V\inliii.rv,  m\,\  \ 
•(.stM,  tlir  iitTi'iiiliiii;  \wvty  lu.vy 
■nr  lii'fdvc  till iirt  ;isil  M\.>hl 

I  IllUtlf.        /''•       Scc!lliul.M,..I. 

liclil   n.  uiiift'.'iim'  au'aiiHt  R, 
to  n'lt'!ixc  ;uiil  take  a  iii"rl.::ii;e| 
uvi'Vt''^  (in  I'Xcliui'^c  (if  liiti  liyl 
,.,iiv'vcv!ini'»'i*  lii'iiiu  iiri'iiiiri'iUiyj 
1  iliHch'd-^c  the  liv^t  miirt.'ne,r 
till'  fuU:<ii>iiii"t  tl\>Tciif;m'li.VJ 
,-,ri.    of    tlic    sciMiml    )iiiirt:ii!e.l 
,.nvan\>«,  mid  after  tlif  il.:\iliii(| 
it'itivi'rt  wove  oalU'il  nviin  liv  t!i,l 
of    one   .1.,    t'>   "■'"""  ''"■  ''"'I 
,yen   iixsiijned,  tii  I'ay  tlu'  >\in«,f 
•,iU!j;litthereiin.  tlir  laii.U  su.n.fc 
VV    were  onlcrcil  tn  \«'  s"M.  'iil| 
keC.  otV  the  i-dU  lit  ^"l^ 
Hi'lil,  (ll  that  ( '.  in  tW  tr:i»| 
.rdfessioiiallv  for  W.  amll'., :  Ii^jT 
,.,•  of  tlie  ni.ivt^aL'c  Imm  H.  • 
irh  dill  nut  atVrrt  tlif  liroU'^-ii 
hich   he  aeteil  :   C^*  tl'it  wlcU 
nvofessidnallvMivuiit  111  till' iintti^ 
■I  solieitdV,  iiiueiialili'  tiitln-  m 
tion  of  tlie  court;   ami  iin;|.ttk( 
rdev  was  iiiailc  tn  strike  tu 
\  ^lay  till'  ('lists  "i '. 
.linst  him  for  tliat  irnni"-!'.   / 

'     /  V.  ird-/-"''"'"'. -■■'''''^•■'■- 


Htnl^ 


,  an  1' 
solieitiirs,  ivm 


(Di''  V. 


1-J    I.. 


yt  Solkiliii' 


•1  1.,  .I.N.' 
,1.  N.  >.  ■li\.D 


Chv. 


2.  O'/icr  rirsc.-i. 
rk  in   an  otiii't' 
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W 


Thcretaiin'r 

I  le,t  ;i  di'iii""'' 

h,  iiiiiV  lU'i'i"  1 


lb. 


—Bnrua. 


IV.    Al'TlIlillllY. 

1.   (Iciitriil'!/. 


the  issue 'f  J 


e.\vM 


turn,  agreuil  to  do  ho  on  H.'h  wife  eiiddr«ing  over 

to  him  an  ovonliic  note  wiiioli   II.  Iiad  [iroeureil 

(lefendantH  to  make  to  her,  and  on  l'\,  one  of  tlie 

if  ar.  attorney  or  solicitor  to  col-  i  defendantM,  admitting  it  to  ho  all  ri^^iitand  agree- 

and  to  take  i.nch  iiroeeedinnH  aH  !  inj<   to   pay   it   to    (ilaintitr.     ,Siilwu(iiU'ntly,  and 

(iiier  to  elleet  this  ohjeet,  >;ive«  !  after' the   [ilaintiH'  had   iierformed  Momu   trilling 

tliiiiitv  t"  receive  the  auidimt  liefiire  (ir    Meivices  fur    If.,    defendants  diHciivered   that  no 

'"'"  '"'it'iiiid  td  (Uncharge  elleetiially  the  party  i  value  had  lieeii  given  for  the  note,  Imt  that  it  had 

'"  '  '  •         '         "       i: '- '  »..:..i.    lii.,,nolitaine(l  liy  II. 'm  frmid,  of  whi(!h,  however, 

the    wife  wa.s  ignorant,   and  they  then  notilied 

the  |ilaintill'  that  they  did  not  acknowledge  any 

lialiility  tiiereoii,  and  would   not  ]iay  it.      In  an 

action    liy   iilaintill   against  defcnd.uits   on    the 

note  :      Held,  that  lie  conld  not  ntcuver,  for  that 

whether    the   note   \\a»  received  liy  (ilaintilV  as 

.security  or  as  a   |iaynieut  in   full   for  future  ser- 

I  vices,  the  tr'ansaction  wa.s  void  as  .igainst  pnltlic 

]  policy  ;  and  that  this  was  a  good  defc'noo  avail- 

I  alil(!  td  the  defendants  under   the  plea  that  the 

plaintill'  w.is  iidt  the  lawful  holder:     Held,  also, 

'  t'lat  the  plaintill'  having  liecoiue  thi^  holder  after 

maturity  could  stand  in  no  hetter  position  than 

the  wife,  who  was   Ixiund  liy   the   fraud   of  her 

hushaiid,  who  acted  as  her  agent  in  lu'dcuring  the 

note  to  lie  made  to  her.      Ituln-rt.'iiin  v.  Fitvini't  ft 

ill.,  V.\  Q.  H.  I4;{. 


receive  the  auioiint   liefiil'e 

aiii" .' 

I  HUT  suit,  iUld  td  ( 

[.  tiiialK!  paviiicut,  unless  the  client  restricts 

""   minato'  tUc  anthdiity  given  t,.  his  att-iruey  , 

,„aiilor.     .1/ '.'/v.   /.'/'■'•'/',   '''••    I-    •«'•••■-. 

Chy.  I'iwliil'.     lllake.  . 

In  trentiiig  with  the  owner  of  lands  for  tliu  ] 
ireht  tiKiiis.H  the  same  hy  a  r.ulway,  or  in  pro-  , 
'  ,l;i,„s  liofiiic  ••irhitrators  appointed   hetweeii 
ilimimlthf  cunipany,  with  a  view  ti.  as.'ei-tain  : 
nut  ill  oiiiipcusation,  the  solicitor  acting 
irthcoimiiaiiy  at    the  arhitraticin  is  not  .piali- 
tiunt.r  into  any  special  agrveuiciit  liiuding 
Lhv  td  cdiistriict  and  maintain  a  cro.ss- 
'   ^      '    ^-    ■'•    WcMern  11. 


"'^imniviWCeptinilivii.itKeiilSj 
;,,.  date' than  it  was  actiwly  .tf 
th..rrincipiapv(mn'tlv'vv>.W 
.native  nivticetW,    tl.^ 

acaulay. 

V.  li(i>ti'i"J'<  ■*  '■■■'■•'• 


Irister  and  attorney,  agn^cii 

to  render  D.  his  «micd  .t^ 
^ui^o^lfining  himself  i^^nn 

Ivi  employment  he  actui  .i       ■ 
■of  two  chancery  suits,  ami .« 

ami  some  arbitrations,  J« 

7  \yaA  been  termuatcil  byUI 

Ithe  services  a 
employment, 


Gort 


liH'iiin 


,ued  for  were  Ff' 
/oil  V.  .W't«l 


lean  v. 


Grant,  20  Cby. 


;t),i« 


3\ 


„\in<l  V.  lliini'illiiH  ami  Surlli- 

(0.,  •.'.■'•'ii.v.  1  :<•■>■ 


V.   DrriKs. 

,  liutviif  stilicitiir  in  taking  instructions  for,  and 
Kiriny  a  will.      l(7/,si(»  v.   Wihon,  •-»•_•  Chy.  :«», 

jllutviif  siilicitiir  for  vendor  and  purchaser  of 
l-  Fraiul 

,i..:ui-J, 


li7»7('  V 


Sue  l>-'[lHl  V    (idodiriii,  •_•;{  I'liy 
rnn-n,  3!)  (,).  H.  ">(i!»,  p.  337!). 


"'.'/• 


VI.   I5II.I.  lib"  C'li.sT.- 

1,  S'lijiiiiKj  and  Dili 

lAilii'iit  wild  is  merely  a  ncnniiial  plaintilf  - 
;iiitliis  case  tile  pyrsou  in  whoso  name  an 
icti"ii  lu'titiiiii  had  lioeii  filed,  and  who  lent 
I  ii;»iK'  liir  tile  ptiriidso  of  convenience,  and 

Hint   IlL'lll  r 


The  clear  rule  of  law  is,  that  a  mortgago  given 
liy  a  client  to  his  solicitor  to  siu'iiro  costs  to  be 
incurred  in  the  fntni'e,  is  absolutely  void  as  being 
against  public  policy.  A  mortgage  for  ••51,'JOO 
was  created  by  a  third  party,  who  was  indebted 
to  (i.,  in  favourof  a  solicitor,  as  seeiirity  forsnch 
costs  as  111!  might  incur  in  carrying  on  a  suit  for 
(i.  Tile  client  afterwards  consiiiited  to  the  soli- 
citor assigning  the  mortgage  to  an  amiiunt  not  to 
excoeed  >}7^{M,  which  was  done.  In  a  suit  after- 
wards instituted  by  tho  assignee  of  the  security, 
to  enforce  paynieiit  of  that  amount,  to  which  the 
solicitor  was  made  a  defendant  :  —  Hold,  (I)  that 
tho  security  w.is  valid  to  tiie  oxt(^nt  only  of  what 
was  actually  due  to  the  solicitor  for  the  costs  at 
j  the  (late  of  the  mortgage.  And  the  assignee 
having  failiid  to  notify   the  mortgagor  of  the  as- 

the  purpose  .it  convenience,  and  ]  ^j  ,„j     ,       ,,^..,^,,,;  ,,f  which 'i  sum   of   *-.30 

vspdUsiUle  by  the  att.irnoy  Or  his    ,^.^j  ,,^^„    ,^  ^  ^,,^    ^,,j^,,j, 


is  uiit  entitled  to  an  order  on  the  attorney 
Jdi'livi'i'y  of  liis  iiill  of  cdsts,   (!fcc.     AV  Allnr- 
tl  r.  il  ;!IS).  -  I",  b.  t'hamb.— Dalton,  ('. 

hi'. 


Tiikhi'i  Stciiriti/  far  ami  Ai/rcriiiciU  a.t  to 

fd.S?,1. 

B  .iiiiiliciuit,  -M.,  having  a  claim  against  one 

IjWl  it  ui  tiie  hands  of  .attorneys  to  prose- 

ftlio  ai'tinii,  as  she  said,  but  to  etloct  a  settle- 

R'ith  I'.,  as  they  alleged,  and  forbidding 

J  to  sue.    P.  agreed  to  pay  §300  in  full,  in- 

Btg  all  costs.    The  attorneys  alleged   that 

louly  of  this  Wivs  to  go  to  M.  according  to 

jreemeut  with  I'.,  and  the  remaining  $50  to 

fim  the  costs  ;  while  M.  denied  this,  assert- 

"lat  she  was  entitled  to  the  8300,  subject  to 

Iselaiiu  for  costs  to  he  taxed  : — Held,  there 

|«  ilouiA  M  to  tlie  facts,  that  tho  general 

kould  prevail,  that  the  attorney  must  ac- 

jlor  all  the  money  received  and  the  client 

I  costs.    In  re  Allorneijs,  41  Q.  B.  372. 

^plaintiff,  who  was  a  barrister  and  attor- 

iving  refused  to  defend  one  H. ,  who  had 

Urrested  for  embezzlement,   in  that  and 

linatters,  until  satisfied  as  to  his  remunera- 


L'lit  allowed  to  lie  paid  to 
the  solicitor  ;  -Hold,  ('!)  that  the  assignee  could 
only  recover  wdiat  might  lie  found  duo  in  re- 
spect of  such  costs  over  and  above  the  amount 
so  paid  to  the  solicitor.  Atkiii.idn  v.  (Iiillat/hcr, 
23  (Jhy.  201. 


3.  lii'j'crence  tu  Taxation  or  Rt  inmm. 

(a)    HViO  may  appli/. 

See  lie  Grerar  and  Muir,  8  P.  K.  5(5 ;  Re  Mc- 
Donald, McDonald  v.  Mar.A  8  l*.  U.  88. 


(b)   What  may  be  Referred. 

A  bill  for  counsel  fees  exclusively  may  be  re- 
ferred to  the  taxing  officer  for  taxation.  Re  C. 
K.  .I-  C,  Solicitors,  6  P.  II.  22G.— Chy.  Chamb.— 
Blake. 


(c)  After  Ticelve  Month*. 

On  an  application  under  C.  S.  U.  C.  c.  35,  s. 
30,  for  taxation  of  a  solicitor's  bill,  after  the 
expiration  of  twelve  mouths  from  its  delivery, 
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(f)  Ot/iir  CiM.M. 
All  nrilcr  (if  ri'ft'iciicf  nf  a  liill  nt 


'""t«  Ixlw* 


■  riiiiiiil       III     biti'     ■>«.  ifii'i'>ii|     ■•i|i|iiii«nb     ir\i     iiiiiv^ii    iiy  ..  *         •>  ,  '■'■  "VtWI 

,Vo,„.r  .vi.l.mcf!  Where  uILk-I  ovrr..l.»rK.rH  '""^''y '"''' ^•'''■'''  K'''''^'''  ,';■'  M'" -x  |,«rt. 
i(.MHt.t,ut.Ml  tl...  HiK^cial  .•inMui.Htm..vH  ruli.Ml  iiim.!!,  I  V'':;';'"'"  ;;•  '•'•';;'"''''';'•  '- V'""/  ^ .  .A,/,,,,, .. 
,11(1  tliuNc  won t.   HiKcillod    ill   the   iietition.    *'•  -'•*•     '•  '-«  """'''>•      ""iiih. 


tho  Mjiooial  uiioiuimtaiiueH  rolicd  upiin  \>y  tlic  |>u- 
titidiiui-  to  t'lititit!  him  to  nii  order  must  hn 
i«]ii'('lli('d   ill  tho  petition,  iiiid  iiiiiHt  liu  ]irovud  hy 

!»>■ 

0( 

and  tlioNU  wi'i'o    not   H|ii'('itlu(l    iii   tin*    ] 

wore  not  ii|piiiiii'iit  liy  tht^  production  of  tlic  hill  j      U'lioro  an  notion  wivh  hroii^iht  i.u  ;,ii  utt.r 

itHoU,  and  won!  not  nthorwiNo  provinl,  an  ordor    hill  tojjiitlior  with  anothor  cluiiji.  ,iii  ,,r,|' "'' 

for  taxation  was  rcfunod  with  oostH.     A  |iayniont  |  mado  roforiiin,'  tho  hill  lor  t.ixatidii  ,iri,|  r,.'^^'^  * 

within  < '.  S.  T.  ( !.  (^  ■'{'),  h.  I'J,  inoaiiH  a  payniont  i  the  rigiit  to  ramo  any  dofonco  to  II         "^"'' 

of  the  wliolo  amount,  or  moiiio  Hpooilic  portion  of    to  ahide  tho   event  of  the  t;i\,iti 

the  atiioiint  claimed  to  ho  duo  in   reMiioot  of  the  caiine.      A'c   Urmi,   mi    .Utiirm ;/,  7   | 

/i"''  (lili/i'/'ii/ii  vf  mid    niilHiiii  So-' 

117.     Chy.  <'haiiih,  — tlolmoHtud, 


hill    of     OOMtH. 

liei/ni-M,  li  I'.  I{ 
liffrne. 


(d)    What  /I'lcnirrnli/f. 

An  KngliHli  oomjiany  aL'rood  to  purchatit)  Stiveral 
thouNaii(l  aoroN  ol  land  111  Canaila,  iind  Hoiit  out 
to  their  iittoiiioys  hen?  hetwoen  .*t)00,0()()  and 
S70(),(M)0,  to  1)0  applied  oil  suoli  luirehaso,  whioli 
the  attoriioyN  lodj'od  in  a  hniili  to  their  own 
credit,  hut  credited  the  eomiianv  with  the  inter- 
e«t  allowed  hy  the  hank.  The  hiisinonH  dom^  hy 
the  attorinys  was  of  an  important  and  ro.sjioiiNihlo 
iiatiiie,  involving  the  iiiveMtigati(Mi  of  many  titloH, 
the  conducting  of  negotiations  or  proeoediiigs 
hofore  I'.irliimeiit,  and  the  pa  ing  out  .'?(ir)2,()(M) 
in  thirty-four  dillcrciit  )iayiiieii„a,  extending  over 
several  montiis.  'I'lie  master,  in  addition  to  the 
(.'liargcs,  including  attcndancos  to  p.iy  the  money, 
..^e.,  on  each  p.iiucl,  allowed  the  attorneys  for 
their  care  and  lo.sponsihility  the  sum  of  SSHi, 
heiiig  a  comiuissioii  of  (uie-eighth  per  cent,  on  tho 
■"iiliri'.'jOOO.  On  a  motion  to  revise  the  taxation 
and  disallow  this  amount  :  -  Held,  that  it  was  a 
matter  entirely  within  tin;  master's  discretion, 
and  the  coiirl  refusc(l  to  interfere.  Jn  lit-  At- 
toriiei/n,  <ir.,  M  ('.  I'.  41)5. 

A  retaining  fee  paid  hy  tho  executors  to  their 
solicitors  in  iin  administration  suit  may,  under 
(.'ortaiii  circumstances,  ho  a  perfectly  reasonahle 
dishurscinont.  ('Ii'nthnhii  v.  Ilmimrit,  10 Chy.  47'.). 

I'ly  solicitor  heing  also  trustee  or  executor.  See 
TiU'.ST.s  AMI  TKU.s'rKK.s,  p.  3804. 

See  also  Aijneio  v.  Rosa,  8  P.  R.  67. 

See  also  Costs,  IX.  2,  p.  820. 


(c)  CoMh  of  Taxation, 

Held,  that  the  fact  of  a  client,  who  has  applied 
to  have  an  attorney's  hill  taxed,  is  out  01  the 
jurisdiction,  is  not  a  sullicieiit  ground  for  an 
order  for  security  for  costs,  hut,  upon  special 
circumstances  heing  shewn,  it  may  he.  In  re 
A.  B.,  an  Attorney,  .tr..  6  P.  1{.  210.- C.  L. 
Chamb.— Dalton,  (J.  V.  .t  P. 

Where  an  attorney  obtains  leave  to  amend  his 
bill  after  taxation  commenced,  it  is  improper  to 
strike  out  any  items  in  the  bill.  The  cnarges 
alleged  to  be  omitted  should  be  added,  and  if 
one-sixth  be  taxed  off  tho  bill  as  amended,  the 
attorney  must  pay  the  costs.  In  re  Martin,  7 
P.  K.  90.— C.  L.  Chamb.— Hagarty. 

An  order  is  not  necessary  in  order  to  issue 
execution  for  the  costs  of  taxing  an  attorney's 
bill.  Re  S.  &  R.,  Attorneys,  13  L.  J.  N.  S.  200. 
— C.  L.  Chamb.— Dalton. 

See  Costs,  IX.,  4,  p.  828. 


Hagarty.     ('.  I,.  Chamb, 


.01  ur,\ 

Ml  r.., 

•■  ■"■tii'ii,  (.,„ 

"".  iiMt  „f  ti 

,,    ■"■   '    ''  I!.  89. 

Hat;,iily. 

Where  it  is  a  matter  of  dispm,  Hln.t||,.f(i 
has  or  has  not  been  an  agici  iii,.|ii  lictHwi,  * 
citors  and  client  as  to  costs,  an  oid,  r  inriLii 
and  taxation  should  lu'  a|iplio(l  lor  011  iri(,tl„i^' 
not  on  pnoeipo.  Ri  ('.  ,(•  A.,  ,s'„/;,  ,/,„,,,  i- 1'^' 
N.  S.  i;«).  -('.  I,.  Chamb.  St,.,,!,,,,,, '/,;,,■■' 
Proudfoot.  '     ■''' 

Under. '11  Viet. 


m 


e.  l'.»,  ,s.  I,T  (».,  wli..|viiiii„|,ti 
h.'is  elapsed  since  the  delivery  of  a  hill  „f  „„., 
the  solicitor  is  entitled  to  a  ritcrnici'  |„rti' 
tioii  to  the  niawtcr  of  the  e(piiiity  in  wlii, 
work  was  doiu'.      In  rr  ,S'(i//r  iVo,,..  7 
Chy.  Clianil).  ■-Stephens,  //i/l/v,. 

,\s  to  the  power  to  make  a  Miiiniuaiy  (initrfnd 
liayinont  of  the  amount  found  (hie.  Svt:  i„„ 
A.  li.  and  C.  I).,  Attiirnei/.^,  8  1'.  K.  \% 


tiu 

iiHi  tl)( 


4.    liirori'ri/  lii/  .[etUm. 


On  the 


H  trial  of  an  election  p(  titioii  ,ii;aiii.ttlK 
return  of  ;i  meiiibor  to  the  local  li  i!i,,latinv,  «),ji 
resulted   in   favour  of  ijctitioinr,  tn  whuiiitj 
costs  were  awarded,  the  (Utciid.dit  \va»rttM(J 
by  an  association   for  pnmcciitiii:;  the  |i,!it]„i 
and  acted  as  pelitioiior's  attorney,  and  .\1.,„ 
of  the  plaintitls,  a  linn  of  attunicys  im  hv! 
barristers,  ;ieted   as  jietitioiicr's  .Hcmor  imh,, 
under  an  agreiiiicnt  to  tiiat  ctlcct,  witli  ,!,■: 
daiit,  neither  ho  nor  his  linn  liciiii.' ntaiiinl 
petitioner.      I'lie   petitioner's  cdstH  were  svitlj 
liy  defendant  and  the  rcsiioiKJcnt's  iitt"nu\,; 
defendant  received  JJrl.tKM),  iiu  lii(iiiij;,sl/Mc,i 
sel    fees  to    M.,   wliicli   M.    pnjvtd  Im: 
property   of    his   linn.      The   pl,uiitiir<  mr^ 
brought  an  .action  against  delend  nit  t"  ii 
these  counsel    fees,  as  nioiu;ys  liaii  aiiii  rnri-i 
to  their  use  : — Hohl,  that  they  cnuiij  ii"trn„i 
for  that  the  costs,  including  these  ins,  \<A% 
to  the  petitioner  and  not  to  dcfiihlant ,(!•  ,1;:' 
ney.     SliUer  et  al.  v.  McVarthij,  I'T  ('. 


,n:. 


VII.    LiKN  FOK  ('o,-;T.':. 

Held,  that  the  plaintift's  atturmv  hiii 
advanced  to  the  plaintill'  the  aiiKiiiiit  ol  tlieri 
diet,  could  have  no  lien  so  as  to  (ItprivitMi 
fendout  of  the  benefit  of  the  stiitiitt  loij 
Vict.  c.  53,  s.  78,  enabling  him  to  at  iii 
excess  of  his  costs  above  Division  (durt 4 
against  the  plaintiff's  costs.  Camm\^JA 
hell,  12  Q.  B  159 ;  S.  C.  1  P.  11  i:0.-t:| 
Chamb.  — Burns. 

Settlement  of  suit  l)y  parties- Lialilitjl 
costs.  See  Morgan  v.  Holland,  '  1'.  ii.  ii| 
3886. 

Held,  that  the  Toronto  agents  of  ai«rt.v« 
in  person  have  no  lien  for  the  costs  iiMin^l 


^w. 


(Hliir  TiM'K. 

eiico  of  n^M  ni  idntn  W'twicn 
^riinti'<l  "11  till'  <  X  jinrti:!!,. 

mil),     HuiiiH- 

I  wiihIu'i'iikIi*  '"I  i'l'  Httnnin'il 
iiniitlifi'  I'liinii,  .111  unkr  »;« 

,  \.ill  InrtilXllllnM  ;ill(lfSlT\l|^l 

,iiy  ilt^friii'i'  I"  til'  intii'ii,  ciwul 

it    .if    till'    tilXiltlnll,  lint   "f  thtj 

,()(  .l/^"■"'.'/,  T  I',  i;  v.i 

i'liiiin>>.     llivKiuty. 

latter  of  tliHV"'''  ^*li"tli"rtli<Tt| 

I'll    nil    !l^'l('l'lll«'lll    lil'tWci'll  »lill  j 

VM  tin'"'**'*.""  "I'l'i'l'T'l'lu'^r)'! 
ll.l  111'  IllU'lii'il  l"l'  ""  lli'itl.'li  :iii'l 
J{,  C.  .f  A..  ^■""' "'"••*.  I.'il...!,] 
,.   Cliiinil).     Stc')ilKii»,  /,\/.f„ 

■   e.  1-,  »•  1'^'  "•■  ^^ '''''■>'  iiiii'Mkl 
'.'till'  li.'livri'y  .if  al.illi'i 
■iititU'.l  to  IV  I'l'li'i'i'in'i^  fnrtin-l 
tor  of  till;  I'liiiiity  ill  wlii'li  tlJ 
/„  ,'(•  Snl!r,t,,r.<.  7  I',  l:  ■"''    ■ 

■^tullllHlH*.    /«''■''"'"  • 

vcr  t.i  iiiiik^'  aHiiiiiiiiiiry.'nlrti 
:  iiiiioiiii'   f«'iiii'l  '*>";•    ^7  '"fl 
).,  Attoninj",  «  !'•  ''•  '-''• 

Ri'corcrij  I'll  .\''li""- 
of  an  I'li^i'tioii  i»titi"ii:w»ii-tt 

„l,l'VtotlH'lo>'lin.L'l>bltlll.',«k! 

^voiir  of  v''*"''"'"'''  '"  "'""" '' 
■vnli'l    till'  .li'ti'ii'l^iiit  wiisutm 
ti..ii  t^.r  v>-o*"'^'"tii';;  til.'  liitiit 
,,,.litioi..'i's  ivttnii."y,  an.l  M,  . 
iVs   a  tiriii  of  iitt.ini'.'vs  iisuMl 
',{  an  iietitioiiiT's  Hi'iimr  mm 
,„u.„t  tithat  .'llV.'t,  witli  fei 
1,1.  nor  bin  li""  l"'i'iu' v.tiniiMij 
■he   i.etition.'v's  ''"st^  w.ro  nttlif 
,„,\there.linii.li'nt'a.tt..n;;.y,: 

iveil  iirl.tilXX  iiK'lii'l'I't:,^'""^' 
U.,  '«-hioli  M.  li'-ov-".' '",:■";'"■ 
hi;  linn.  Till'  l.l:m.  .Ml.-: 
:ti(.n  anai.ist  .leti-'mlmt  t-  v,.. 
fees,  as  niouoyrt  Im.l  an.!  "m;- 
_-Helil,thattlu'y>.'..iil'lii"tr.v.' 
.«ts,  inclu,lingtli.'Si'!.'i%l'>K 
,„eranan.;tt...i'f.'..;>|t.> 

VII.   LiKN  »■'>"  *'"^''''' 

.    the   i)laintit^"s    iitt>irnoy  W 

hcl.laiVtitttheam.miit,'.M 
,ave  no  lieu  so  as  to  .kimveM 

heto.etito£the«t,itutd^^^^^ 

urns.  L 

it  of  suit  l>y,l-'^tios-L.aUt^ 
[Morgans.  ^W'""'-  '^•'''l 

L  the  Toronto  agents  oin^fji 
tvtnolieu  for'the  costs  .carrri 


VJ'il 


AUTHOR. 


4'2C>2 


r'viit  liiiil  11  K'"'"'"'  '"'"  "I""'  ''"'  note  fur 
p!',,ii,.v  I'lwtH,  iiHt\Mtli.st,'iii.liii><  tli.'it  till'  relation- 
It'll nf  liriiiiip'i'  aii.l  agent  li;i.l  lieen  iliHH.ilvuil 
Ik.  flu.  .went  :  .iikI  ""  order  to  ileliver  it  no  was 

jciamli. -I>'iltoii,  '••'•  *  ''■ 

tli'M,  tli.'it  ii.'*  iiKdiiist  their  |iriii('i|ial,  a  eimntry 
jltiiriwy,  tiiwii  a^'entM  liave  a  general  lien  uiion 
U\  ildiimu'iits.  money  and  artieleH  eoniing  into 
iSirii  lumU  ill  till'  eoiii'Mi'  of  their  ageney  liiminenH, 
.iihniit  ri'i-ai'l  til  the  inir)iiiHe  for  wliieh  they 
I,,r,  rm'iveil.  It'  A.  Ii.  A-C  Mlnn„;j.-,  U  I,. 
\.,S.  14'.',     *'.  I  •  <'hainl(.      |)alt.iii,  I'.  ('.  .1- /'. 

\ii  attorney  liiw  no  lien  on  liin  client's  jiapors 

,rliL'  liiiH  ;issinMeil  hi.-*  Iiilli  ag.iiiwt  him.    ft'n  mji' 

1'.   It.   H71.     V.  I..  C'hauil).  -  Dalton, 


i'/iii,  ( 
r.  ,!•  /'. 

Wlitri'  I'..  'I  *ilieitor,  had  recovi^e.l  i'(!rtain 
nrv  fill'  lii«  I'lieiit  IV,  an. I  another  H.ili.'it.ii', 
tiiiimi  till' iiiitrii.'tions  of  IV,  h.i.l  olitained  a 
iiK' fur  till'  :iniiiiiiit  jiiiyalde  to  the  or.ler  .if 
mill  li:i<l 
i|iii 
>.  >  ill'!, 

hii 
1,-1   L.  .1.  N.   S.    Kii' 


fi,.,  4  t'hv.    -Ml,   \>.    K»:fJ  ;   .Uh,ni>  >)■(•',  HI  ml  v. 
WiiUii;  •-'.' Chy.  '2Xi,  \i[>.  ,Ttl!»,  ;i.TJ7. 


AIMTFON  AM)  AL'CTIONKKK. 

I.    CoNTIIAcr  OK  .SaI.K. 

I.  Shiiiilr  II f'  FniiiiU,  VHVi. 
'2.   l{i/iri:.ii'iiliili.iii.H  mill  Wiiriiiiilii^  -I'Jtl'J. 
II.    HihiiiNds,  VM-2. 

I.  ('iisi'HArr  or  .Sai.k. 

I.    Sfdill/:'    lit'   h'l-iiHih. 


ii,.«itliiMit  tirst  giving  proper  notiee  to  I 
liilil.'  r.i  h.  to  the  extent  nf  I»' 
L||t>i,' Kiiiil   iiioiii'V  HO    reeovere.l   thrmigh 

\i\%>ihi'\.  niu,',  ir>  I-.  .1.  N.  s.  Ki'j.  chy 


fc,imli.    Stephens,  It'firii'  ;  I'rondfo.it. 
rSreuWi  ll'.(--'/r// V.  Tiynnut/,,  ,sr.  K.  14-.', 


.VlTollN'KY-CKNKKAL. 

IsHllKMAlIONS,  4'J()1, 

MiscKi.i.ANKot'.'*  Caskh,  'ISOl. 

vi's  I?V  AND  AliAIN.ST— iSVc  COST.S, 


Hi.  1 


Any  auctioneer  may  m.iintain  an  action  in  liifi 
own  nainefi)r  gumlH  snid  l.y  him  at  .iin^tioii  ;  and 
an  entry  liy  his  clerk,  wiio  .ittiiulcl  tli.'  wale,  in 
the  HalcH-liiiiik,  i.s  a  s:illiciciib  iiieinoiandiini  of 
the  contrai't  within  the  Statute  .if  l'"i'aii.lH.  Fli 
.    .  this   caxe    the    daleg-li.Mik    .ninisteil   of  a  tile  of 

rnned  with  the  control  of  the   s'.i.l  '  m^Ich  luMikH,  or  Hheetn,  faHteii..d  in  a  Ihi.ik,  ..n  the 

iuNi.lo  of  which  the  c.i!iilition«  of  Hale  were 
written,  and  at  the  enil  i)f  the  cumlitiiuiM  it  w.'is 
Mt.ateil  that  the  t.'riim  of  p.iymeiit  winild  lie 
tound  at  the  heail  of  c.ich  sale.  .\t  the  he.'id  of 
the  sheet  in  this  case  was  the  fiilJDwing  :  "  Sale 
of  groceries,  wines,"  Ac.  The  terms  of  pay- 
ment were  then  given,  ami  the  entry  of  tho 
sale  was  as  foll.iws  :  "  Morrison — 3  cases  I'notli 
&  (lo.'s  gin,  'Perry,  .•*.■>. ;V5  -  -  -  .Sl.'i.T.'i  ; " 
and  the  evi.leiice  shew,  d  that  the  name  .M.uri- 
sou  was  that  of  the  .seller,  ami  'I'eny  of  the  pur- 
chaser :--  Held,  that  the  .'onditions  of  sale  suf- 
licieiitly  referred  to  the  s  iles-liook  or  sheet,  ami 
that  the  eviden.!e  siillicielitly  sliewed  who  was 
the  selh^r  and  who  the  jiiircli.iser,  so  as  to  satisfy 
the  statute.     Cmiti-  v.   Tirn/,  •24C.  V.  571. 

See  Jiimv.  Scuff,  •_'•_>  Ciiy.  '2'.),  p.  :V'?SO. 


I.  Informations. 

|8iv  ]lnH,nni  v.  Sfml,  21  (.).  IV  408,  p.  1749  ;  j 
..H-ileneml  v.  Mcl.iu-hlin,  .5  I'.  It.  G3,  p.  I      «eu  ViMte  v.  Tn-fi),  '2i\  ('.  W  .S5,  p.  ;j<)2(j. 

>;  MUimni-diHirnl   v.    Ilitffkon,    12   Chy. 


'2.    Ifi'jirexi  iifiifiiiiin  iiti'/  WiiiTinifij. 


iij-uiiiiriii    V.    iKimnuii,    i^    <-hy. 
kli,  WiW;  .\ttiinii'i/-(i'iiieriil  V.  Toronto  Street 
IV,  14Uliy.  tit.'J,  p.  1750. 


II.  MiscKi.i.AN'Eors  Cases. 

BeM,  on  demurrer,  (1)  that  the  doctrine  of 
cuts  applies  to  lauds  held  in  Ontario  :  (2) 

I  the  .\tt()niey-({eueral  of  Ontario  is  the  pro- 
larty  to  reiiriiBeut  tho  crown,  and  to  appro- 
e  the  escheat  to  tho  uses  of  the  provuice  : 
bt  this  court  has  jurisdiction  in  such  cases  ) 

|(4)  that  it  was  proper  for  the  attorney -gen- 
I  if  he  saw  tit,  to  tile  a  bill  in  this  court  to 
ICC  the  escheat.  The  Attorney -Gemral  of 
»io  V.  O'RHlbj,  2()  Chy.  126.  Affirmed  on 
<  noted  in  16  L.  J.  N.  S.  141 ;  not  yet 
led.  ' 

bUe,  a  bill  to  remove  a  fixed  bridge  across 
ligable  river  as  impeding  the  navigation, 


II.  BiDuiNua. 
[SeeE..  S.  O.  c.  !)8,  ss.  12-17.] 

AUTHOR. 
See  Copyright,  (Supp.) 


The  plaintifif  having  compiled  a  book,  caused 
it  to  be  printed  by  a  firm  consisting  of  himself 
and  defendant,  on  paper  furnished  by  them  ;  and 
defendant  having  refused  to  give  up  to  him  the 
copies  thus  printed,  he  broujjht  trover.  Semble, 
that  he  could  not  recover,  for  the  property  be- 
longed to  the  firm,  and  defemlant  had  as  much 
right  to  retain  as  the  plaintiff  to  take  it.  Doupe 
V.  Stewart,  28  Q.  B.  192. 


'^,.. 


BANKRUPTCY  AND  INSOLVENCY. 


If 


BAIL. 
I.  Justification,  42G3. 

II,    SURKENDEil  OF  PhINCIPAL,  4203. 

III.  Bail  to  the  Limits. 

1.  Jiii/hts,  Dutiti  and  Llabilitien  of  Slieriff', 
4263. 


I.  Justification. 

Bail  to  the  limits— Allowiuice  of — Iiisutiicieucy 
of  artitlavit  of  justilication  as  to  amount — ^ Venue 
in  bail  jiiuce  omitted,  liusn  tl  at,  v.  Brijanct  al., 
2  L.  J.  <J1— C.  L.  Chamb.— Draper. 


II.    SUKBENUEII  OF  PllINCIPAL. 

Held,  that  under  sec.  35,  C.  S.  U.  C.  c.  22, 
read  with  see.  37,  if  the  bail  lender  their  prin- 
cipal to  the  slierill  of  the  county  in  which  the 
action  is  brought  they  are  entitled  to  have  an 
exoneretur  entered  on  the  bail  piece,  and  it  is 
immaterial  whether  the  render  ha  before  or  after 
judgment.  Uallaxti/iie  v.  Cantpbdi — Ballantyne 
V.  Murtiit,  13  L.  J.  !N.  «.  224.— (J.  L.  Chamb.— 
Dalton,  C.  C.  a.-  P. 

Where  tl'f^rc  is  any  doubt  as  to  the  legality  of 
the  render,  proceedings  on  a  bail  bond  will  not 
be  stayed  under  It.  G.  88,  simply  on  payment  of 
costs.  The  render  had  Ijeen  made  to  an  acting 
sheriff  at  the  sherill's  office,  within  eight  days 
after  action,  and  was  refused  on  the  ground 
that  the  ca.  sa.  had  bi  en  returned.  An  order 
■was  made  staying  proceedings  on  the  bail  ren- 
dering their  principal  within  eight  days,  and 
on  payment  of  costs.  The  ca.  sa.  had  been 
lodged  with  the  slierifi'  on  the  2()th  October,  and 
returned  on  1st  >i'ovendjer ; — Held,  that  it  had 
been  long  enough  iu  his  hands  to  charge  the  bail. 
Putts  V.  Buinl  i-t  uL,  7  1'.  It.  113.— C.  L.  Chamb. 
— Hagarty. 

See  also  (•'olillinj  v.  Mdckic,  8  P.  II. ;  not  yet 
rejjorted. 

III.  Bail  to  the  Limits. 

1.  Hiijhts,  JJnttes,  iiwl  Lhilniilies  of  Sheriff. 

A  sherifl'  may,  under  sec.  302,  C.  L.  P.  Act, 
185(!,  take  a  bond  to  the  limits  from  a  prisoner  in 
close  custody  under  an  attachment  for  contempt 
in  non-payment  of  money  pursuant  to  an  award, 
and  a  judge  of  a  county  court  may,  if  such  bond 
be  taken,  allow  it  pursuant  to  sees.  25  and  2G  of 
C.  L.  P.  Act,  1857.  In  re  T.  1).  v.  A.  H.,  4 
L.  J.  285.— C.  C— Campbell. 

See  Kerr  et  al.  v.  Mcfwau,  27  Q.  B.  170,  p. 
3616 ;  .V.  C,  12  C.  P.  241,  p.  3517. 


BANKRUPTCY  AND  INSOLVENCY. 

I,  Assignment  for  the  Benefit  of  Credi- 
tors, 42G4. 

II.  Acts  for  Relief  of  Insolvent  Debtors 
before  18G4,  4265. 

III.  Examination  of  Judgment  Debtors, 

1.   Under  C.  S.  U.  C,  c.  24,  a.  41,  4265. 


IV.  Insolvent  Acts  of  1864.  ISO."  m 

1875. 

1.  Who  may  come  Under,  42()(). 

2.  Compulsory  Liquiddtiun,  4'2()7. 

3.  Ass'iijnces. 

(a)  Appohitment  of,  42(is. 

(b)  What  Property  ViMh  in,  4; 

(c)  JiiijhtM,    Butiex,  and   Lia 

4270. 

4.  liujhta  of  Mortijuyees,  4274. 

5.  Proof  of  Debts. 

(a)  Creditors  holdimj  Sci-uritij, 

(b)  Preferential  Claims,  407(1 

(c)  Partnership  Deb/.i,  4278. 

(d)  Set-of,  4279. 

(e)  Other  Cases,  4279. 

6.  Operation  of  Execu/imi-i,  42S0. 

7.  Fraud  and  Fraudtdeut  Pnj'ernh 

(a)  Transa'ctions  Protected,  42J 

(b)  Transactions  Aroiihd,  4'2S- 

(c)  Fraud  in  obtuinin;i  (/o(«/,«, . 

or  Credit— /ii)jir!.^„ii)n,'iil 
for,  4289. 

8.  Composition  and  Dischnnjr,  ii% 

9.  Procedure. 

(a)  Appeal,  4300. 

V.  Foreign  Bankriitcy  L.wv.s,  43ul. 
VI.  Miscellaneous  Case.s,  4302. 


Ekhata. 

[On  page  403,  line  4G,  for  13  ('.  V  \r, 
13  C.  P.  12G.  On  page  405,  line  (10,  i..r  1 ' 
126,  read  13  C.  P.  12G.1 


I.  Assi(4nmf,nt  for  the  Benefit  of  Crkih 

The  assignment  of  a  lease  by  the  Iw: 
trustee,  for  a  bonil  tide  creditor  uf  tlieasj 
with  the  intention  of  thereby  eviuliuytl; 
of  the  creditors  of  the  cestui  (jue  tiiist, 
fraudulent  assignment  within  the  5  \\ 
e.  3,  s.  8.  Doe  d.  Bii/ijard  v.  Millanl,  f 
Vict. 

An  assignment  was  made  for  tlie  Iiei 
creditors.  Some  of  the  crediturs  siVm 
others  sued  out  attachments  and  placed  tli 
the  sheriff's  hands.  (Jthers  oljtaiiicd  ex«t 
and  sought  to  enforce  them  against  the 

and  attaching  creditors.     The  assi^,' iii; 

submitted  to  a  legal  tribunal  and  ileclart 
valid.  The  signing  creditors  ai)i)Iieilt(i  1 
deed  upheld,  and  the  other  crt'diturs  t" 
their  own  costs  :— Held,  that  the  deed  slim 
upheld  ;  and  that  the  attaching  creditors  i 
sought  to  enforce  their  legal  rights  slmol' 
their  coats,  but  not  the  execution  creditors, 
having  sought  to  enforce  their  prioritv.  i 
V.  Beatty,  5  L.  J.  18.— Chy. 

A  credit  r  who  does  not  execute  an  a 
ment,  but  who  does  some  act  which  mm 
acquiescence,   is  entitled  to  the  beutftof 
deed.      Pyper    v.    McDonald,  5  L,  J.  1 
Chy. 


^^wpanpip 


Pi 


;NCY.  4264 

T  Acts  of  18G4.  1S()5, 18159,  and 

nay  come  Under,  4'J(i(;. 
tilsori)  UqiMotHm,  -Kt;7. 

nets. 

Appointment  of,  42('iS. 
]\'hat  Properly  )'(.•</,<  in,  4'2(is. 
H'uihtK,    Dutiei,  mill    lid'.i'fei, 

4270. 
ts  of  Mortgaijees,  4'274. 
,/•  of  Dehts. 
Creditors  hohlhuj  Smmtij,  42:.). 

Preferential  Cliuiii'<,  4-27i'>. 

Partnership  Di-lits,  4-278. 

Set-off,  4-270. 
I  OfAf  Cases,  4270. 
./•((/io»  <;/'  A"x'er»/;(.".s.  4'2S0. 
lud  and  Fraudulent  Pnfereim. 
)   Transactions  Pnitidnl,  4'280. 
,)    Transactions  Aroiihil,  4'284. 
a  fraud  iti  oltainin'i  Gooilx,ilm\ 
or  Credit— InW'i-*""""""^"^- 
for,  4-289. 
.viposition  and  Disdianji:,  4'2'Jl. 
•ocednre. 

a)  ^i'i'«''.  4300, 
citJN  B.^NKBL-rrcv  Laws,  4301. 

.ELLANEOUS  CASES,  4302. 

Ekkata. 

AC\-l   line  40,  for  1-^  *^''  ^-  '3'' r**'! 
rf     Oupage405,lu.e.iO,.url2i,P 

,F,NTrOK'rHKBF.!<KVITOF(tolT.u| 

•  abona  tide  cmlitnm    the  a«,^^ 
Iteutionoftl.orobyfvaamgfe' 

assignment  witluu  t U^  ■'  ^    ;■> ^ 

I  ZJoe  a.  iii!/;;«'''«^'- '"'"""'•'■■'■ 

Lnnient  was  made  for  the  hm 
^  Some  of  the  credit,.^  «^  p. 
lloutattaclnnentsaudi>li>eatU 
'•shaiuls.  ()tliersobta,ne.lcxa 
t  to  enforce  tliem  against  tli. ., 
tiS  creditors.    The  a.s.gmn* 

*  to  a  legal  tribunal  and  jletol 
he  sign  4  creditors  apphe.  tote 

Fpld     and  the   other  ere, Utovs  t-: 
Kts  -Held,  that  the  dees,,.^ 

Lnd  that  the  attaching  ere,!. tors  b 
Do  'etbeir  legal  rights  s«^^ 
I  but  not  the  execution  creditors- 
Lht  to  enforce  their  pnonty.  ft 

5  L.  J.  18.-Chy. 

it  r  who  does  not  exec  j;^^^^^^^^ 

^'yper    V.    McDonald,  o  L  J.  ^ 
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\<siL'niiieiit  ill  trust  for  creditors— Action  by 
mnr  'iirainst  trustees  for  plaintiff's  claim — 

Tn   for  of  suit  to  Chanccry-A.  .T.  Act,  1873. 

i")  9.    See  Leys  v.   With  row  et  al.,  38  Q.  B. 

<,,  llmiid-ill  V.  Mi^tcalf,  2  C.  V.  431,  p   12; 


Vi'jlt  V 


M.Lean,  24  Chy.  237,  p.  3882. 


jl    _\,.TS   FOR 


RkI.IF.F    ok    IVHOI.VKXT    Df,btobs 
liKFORK  18()4. 

li  -litor  on  limits — Aiiplication  for  roccmimittal 
.11  iutorrog.atorius— Means  of  debtor— What  may 
L  uoiisiiU^red  available,  lirnwi,  et  al.  v.  Slerens, 
.,^1  J  (j«j, ._(;.  L.  Chainb.  —  Burns. 

allowance —How   to   be    paid — Sug- 
1.    Sjience  v.  Drab',  2  L.  J.  01.— C. 

Chaml).— I>niper. 

A  prisoner  api)lyiiig  to  be(liseharged    from 


Weekly 
,.teil  fi-ain 


,„st(i,ly  under  the  300tli  see.  of  the  ( '.  L.  P.  Act, 
isiili  slioidd  show,  ill  addition  to  the  other  rc- 
(luircments  (if  that  seetion,  that  lie  has  been  in 
olusc  ciistcidy  for  three  successive  calendar 
Bi.iutiis.  MeLii'd  V.  HnvhanaH,  2  L.  ,].  •2-29.— 
C,  I.  Chaml).— Burns. 
\  (lulitiir  hi  custody  on  mesne  process  will  not 

I  bo  (liscliargf cl  under  sec.  2!)")  of  thoO.  L.  P.  Act, 
IS'ill,  tor  default  in  payment  of   weekly  allow- 

faiKi',' until  lie  li.'is  answered  the  iiiterrogatories 
iW'inuler   sec.    •2!)(),   even  after   .such    default 

inu'lf.    Cnirnniiiv.  Taii'nr,  2  L.  J.-233.— C.  L. 

I  Cha.iili.-Hagarty. 

-.uuethe  repeal  of  10  &  11  Vict.  c.  l.'j,  no  in- 
H  .ivdit  ilebtor  can  ap)dy  to  be  discharged  upon 
Itiw  mere  alHilavit  of  his  not  being  worth  t'."), 
Icx.iiisive  (if  wearing  apparel.  Proceedings  must  ! 
Ikdiiit  purpose  bo  li.ul  under  sec.  300  of  ('.  L. 
|p.  .\et.  18.')ll.  Trnris  v.  Wanlcss  et  al.,  3  L.  J, 
-I'.  L.  Cliamb.— McLean. 

'risimcr  in  custody  on  mesne  process  cannot 
lokiin  Ills  disch.irgc  bv  ai)i)lying  under  sec.  300, 
|C. !,.  P.  -Act.  bsrid.      H'rii/ht  et  al.  v.  Ifiil/,  3  L. 
,  108.— C.  L.  C'luunb.— Burns. 

A  defendant,  after  liaving  been    discharged 

»ir,  custody  as  an  insolvent  debtor  by  the  order 

ii  jmlj;u  in  chambers,  will  not  bo  :  'lowed  to 

:  exceptions  to  the  judgment  previously  ob- 

mieil  in  the  same  cause,  though  if  the  discharge 

6  iiuiile  on  the  coiisiiit  of  tin;  plaintiff  only,  it 

lav  lie  ilitl'erent.     l)e.i-ter  v.  Fitzijihbini,  4  L.  J. 

-('.  L  C'liamb. — Robinson. 


have  been  applicable  to  the  s.atisf action  of  the 
judgment.  She  had  not  now  the  means  of  satis- 
fying the  judgment,  the  reason  of  her  inability 
being  that  she  gave  to  her  husband  the  mort- 
gages and  proceeds  of  mortgages  which  she  owned 
to  enable  him,  as  she  said,  ti>  enter  into  business, 
or  for  some  fither  purpo.se.  The  husband  refused 
to  answer  the  (|nestion  as  to  who  bought  the 
mortgages,  or  whether  he  negotiated  the  sale  of 
the  mortgages.  He  admitted  that  he  lately  had 
money  in  his  jxissession  toacoiLsidorable  amount : 
may  have  hail  over  81,000,  but  could  not  tell  if 
he  had  .'?2,0()0,  or  how  much  he  h.ad  ;  could  not 
say  when  he  got  the  money.  He  gave  some  of 
the  money,  ho  could  not  say  how  much,  to  an- 
other por.son,  but  kept  no  account  of  it  ;  the  rest 
of  it  lie  could  give  no  information  about  : — Held, 
that  the  husbaiKl  had  not  made  satisfactory  an- 
swers respecting  propci'ty  which  was  liable,  as 
his  property,  to  satisfy  the  judgment.  An  order 
was  accordingly  made  to  coniniit  him  to  the  com- 
mon gaol  of  the  county  for  three  nioiitlis.  The 
law  on  this  subject  discuissud,  and  the  authorities 
I  reviewed.  Si-hiie'uhr  v.  A'lneir  il.  al.,  (I  P.  U. 
.338.— C.  L.  Chamb.— H.'urisou. 

Separate  ordei..  should  issue  for  the  examina- 
tion of  a  judgment  dc^htor  under  the  (".  i.<.  P. 
Act,  s.  •2S'7,  .md  ('.  S.  U.  ('.  c.  -24,  s.  41.  Biiclian. 
v.  McCiinl,  7  P.  K.  1)4.— C.  L.  Chamb. —Dalton, 
C.  C.  ,f  /'. 

An  application  to  commit  a  defendant  for  re- 
fusing to  attciui  for  exaiiiiiiation  under  (".  S.  U. 
('.  c.  24,  s.  41,  is  piopti'ly  made  in  chambers  ; 
and  it  is  unnecessary  first  to  make  the  order  for 
the  examination  a  rule  of  court.  Jfoi/al  CaiiaiHaii 
liaiihw  Loi-kiiiaii,  7  P.  U.  102.— C'.  L.  Chamb. 
— G  Wynne. 

A  judgment  debtor  may  be  examined  under 
sec.  17,  li.  !-<.  ('.  c.  40,  although  the  judgment  is 
for  costs  oi;lv.  Mc/.iiehliii  V.  lilaek'iiirii,  7  P.  R. 
•287.— C.  L.  Chamb.- Dalton,  C.  C.  ,{.■  P. 

An  order  f(u-  payment  of  costs  of  his  examina- 
tion cannot  bt.'  made  against  a  judgment  debtor 
on  an  ap|ilitatioii  for  tliat  purpose  alone,  (iinfy 
V.  Jflr/i,  7  P.  K.  310.— I.'.  L.  Chamb.— Dalton, 
C.  C.  .e  /'. 

Somble,  that  such  an  order  may  be  made  on 
ill!  apjilication  to  commit  where  there  has  been 
i'l  coniluct  by  the  judgment  debtor.      //(. 


See  also  Wheath/  v.  .S7/<()7),  8  P.  R.  ISO 

111.  EXAMIN'ATIOX  OK  .TUDG.MENT  DEBTORS. 

1.    Clliler  V.  S.   U.  C.  C.  :H,  S.  41 

\  \\\v 


!  IV.  1n.soi.vf.nt  Acts  ok  18()4,  lS(i.'),   ISOO,  and 

I  I87r). 

I  1.    U'/i'i  null/  fiiiiie  Under. 

I  IJniler  the  Insolvent  Act  of  187.")  a  married 
1  woman  may  make  liersolf  liable  to  be  place<l  in 
:  insolvency.  At  a  meeting  of  the  ins(dveut'8 
!  creditors  a  sale  of  his  estite  was  made  to  his 


.,  ,  ,  ^      ,       ,  ■      1        ,      ri   I  wife,  who  Avas  not  tiivsent  at  the  meeting  and 

ihena  dchtor  has  been  examined  under  C   1 1,,,,^  „„     ,,,,„„_^i   J^  ;„  j^^  i„,,ption  or  comple- 

( ,  c.  -24,  s.  41,  an  order  for  his  attachment  ,  ^j^,,^^     j^  ^,.,^^  arraimed  that  the   .urchase  should 


grunted;  1.   It   he  has  give 

unswurs.  2,  If  it  .appear  that  he  has  made 
"ay  with  his  property  in  order  to  defeat  or  de- 

1  his  creditors.  Lemon  v.  Lemon,  (i  P.  R.  184. 
Chy.  Chaml).— Hohuested,  Referee  ;  Strong. 


iiigcil  tliat  tiie  pi 

be  ill   her  name,   and  that  she  should  give  her 

promissory  notes   for  the   price,  secured   by  a 

mortgage   on  her  separate   real  estate.     It  ap 

peared   that  it  was   understood   by   every   one 

;  engaged  in  this  transaction  th.at  its  object  w.asto 

i  jiulgment  was  .against  a  husband  and  his  ,  enable  the  husband  to   continue  the  business. 

They  were  exainnied  as  to  their  estate  and  I  After  the  security  had  been  given  the  shop  was 

Is  under  the  above   statute.     It  appeared  I  re-opened  :  the  same  sign-board  remaineil  over 

the  wife's  statement  that  she  had  at  one  j  the  door,  .and  the  business  appeared  to  be  carried 

mortgages  which,  if  still  hehl  by  her,  would    on  precisely  as  before.     Purchases  of  goods  were 


'"^^4 


\-im 
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made  in  licr  name,  for  which  «lie  signed  notes, 
but  tlio  orders  were  always  given  by  lior  liuaband 
and  the  eorrespoiidenee,  altliougli  conducted  in 
her  ii.une,  wiiH  written  and  signed  ))y  him  with- 
out any  communication  with  lier.  As  soon  as  he 
obtained  iiis  tliscliarge  he  substituted  his  own 
name  for  iiis  wife's  in  corrcapondence  and  in 
notes.  U|)on  a  writ  of  Htta<;innent  issued  against 
lier  alter  iicriiuslmnd'sdiscliargc  :  -Mdd,  atiirm- 
ing  tile  judgment  of  the  County  Court,  that  even 
if  tlie  stock-in  trade  was  her  separate  jtroperty, 
she  never  eni]iloyi'd  it  in  trade  separate  from  iier 
husliand,  but  allowed  him  to  emi>loy  it  in  a  busi- 
ness really  his  own  :  she  was,  tlierefore,  not  a 
trader  within  the  act  of  187').  In  ir  (lenrhnj,  <in 
hi.iiilitiil,  4  App.  H.  173. 

»  ,  A  banker,  ami  e.\change  and  money  broker, 
an<l  a  de;\lcr  in  foreij;n  and  nncurrcnt  money,  anil 
buying  and  selling  .stocks  :  Held,  a  trader  within 
the  act  of  l.S(l!».  J>iim:in  v.  Siiiurf,  '.i')  Q.  H. 
53'-'. 


2.    (\tinpulsiiyii  //n/i(iili(tii)ii. 

Seiuble,  tbit  the  omission  to  describe  the  par- 
ties in  tlie  entitling  of  ;ui  atiidavit  for  an  attach- 
ment under  tiie  act  of  IS7."),  is  not  a  fatal  objection 
if  the  description  a]ipcar  in  the  body  of  the 
atliilavit  ;  Held.  I.  I'liat  the  omission  to  state 
in  tin:  creditoi''s  alliilavit,  under  sec.  it,  that  the 
defendant  owed  him  not  less  than  .iJiJOO  "over 
and  above  tlie  value  of  any  security  which  he 
holds  for  the  same,"  is  a  fatal  defect.  This  state- 
ment is  part  of  the  creditor's  case.  12.  A  del)tor 
when  ajijilying  luidcr  sec.  18  for  relief  from 
attachnuMit  proceedings  against  him,  can  except 
to  the  creditor's  ca.se  on  the  face  of  it,  as  well  as 
shew  by  contra  evidence  that  it  is  not  maintain 
able.  ,'t.  .\nd  if  he  cm  shew  that  the  writ  never 
should  have  issucil,  he  is  entitled  not  only  to 
liave  the  attacliinent  made  under  a  writ  set  aside, 
l)ut  also  the  writ  itself,  in  like  manner  as  ii 
creilitor  is  entitled  uniler  sec.  14.  Mclkiuuld  v. 
riclonil,  (i  I'.  U.  281).— C.  J..  Chamb.—A.  Wilson. 

Ujion  an  application  to  set  aside  a  writ  of 
attachment,  it  ai)i)ean'd  that  the  atliihivit  on 
whicli  the  order  fin-  the  attachment  was  granted 
made  no  reference  to  the  debtor's  occupation  or 
busnie.ss,  except  that  it  descriiied  him  in  tlie 
style  of  cause  as  a  merchant,  and  afterwards 
stated  that  the  deponent  believed  the  clebtor  was 
insolvent  within  tlie  nieaiiingof  the  act  of  IS7.')  : 
— Held,  that  the  heading  of  an  alHil,  vit  is  niorely 
descriptive,  ami  not  an  alligation  of  fact.  Ilidd, 
also,  that  the  allidavit  in  (|ueation  was  defective 
in  not  stating  facts  sullicientto  satisfy  the  judge 
who  granted  the  order  that  the  debtor  was  a 
trailer  within  the  meaning  of  the  act.  Jie  C'retii, 
15  L.  J.  X.  8.  .'{o.-C.  U.-Sinelair. 

Held,  reversing  the  imlgment  of  the  County 
Court  judge,  that  a  bona  liile  purchase  for  value 
of  a  claim  against  an  insolvent,  made  by  a  credi- 
tor for  the  e.xpress  purpose  of  increasing  such 
creditor's  denumd  to  an  amount  sulHcient  to  issue 
a  writ  of  attachment  under  see.  9  of  the  act  of 
187r>,  is  valid,  ian-ier  tt  id.  v.  Alliii,  2  App. 
11.  15. 

Held,  that  an  application  under  sec.  18  to  set 
aside  a  writ  of  attacliment  for  a  substantial 
insuthciency  in  the  affidavit  must  bo  made  within 
five  days  from  the  issue  of  the  writ.     lb. 


Sec  Ex  parte  GriJJin — /«  rf  Roiill,,,  ',\  .\,„,  „ 
1,  p.  4.300.  ■"■'' 

Sec  also  liarretl  v.  Merchanla'  Jinnk,  ilCiCliy  40q 

.3.  AxsiiiweM. 

(a)  Aitpninliiicitl  (if. 

When  the  majority  of  crc(lit(,is  in  nmjij^i 
vote  one  way  as  to  the  apjiointiiicnt  cif  :m  , 
signec,  and  the  majority  in  value  Miidtlnnvav 
there  is  not  a  "default  of  aiipuintinrnf, "  ij|j 
under  the  circnmstances  of  this  case  it  Wibim 
perly  brought  before  the  jud^'c,  imhUt  sh  \[f 
of  the  Act  of  187r>,  totlecide  as  to  wIki  siiiiulijL 
assignee.  A  person  propi'rly  si'lciiiiias.b.ij,,^ 
is  not  ineligible  because  he  is  not  an  ntlicial  u, 
sigiiee,  or  a  resident  of  the  coiintv.  Ilr  llnrni 
12  L.  .).  N.  S.  '2rA.     V.  C.  -MacdcMiaM. 

In  an  action  by  plaintill',  dcscril.inj^  i|i|,||,^,|,J. 
"  the  ollicial  assignee  of  the  islatc  and  ilTi'itsof 
M.  according  to  the  statute  in   forrc  (•iiin.^,|.||j„ 

insolvents, "  against  defendant ,  for  a  \viiiii'i|'iil,al( 
of  goods  s(!iy.ed  by  him  uinler  a  distiis.s  warrant 
—  Held,  that  a  plea  denying  the  ^'(imls  tn  l.t  liit 
g<Kids  of  the  plaintiir  as  siicli  assij^nci.,  ,li,l  ^i 
put  in  issue  the  pl;iiiititr's  olliriai  iharaitfrai 
assignee.     McKihrurd.t  v.  .'/i/.'"//,  l,')(,i.  B. -lU 


(b)    \Vh(U  Pniportij  V,.<lsin. 

Held,  that  an  insolvent  has  no  ligiit  to  rttm 
a  valuable  and  expensive  watch  tinni  lii.sassii,Ti(e 


on  the  ground  that  it  is  necessary  aij( 
wearing  ainiarel.  AV  SmilKirn.  an  /». 
I..  .1.  N.  .S.  241.--C.  C.-Klliott. 

Hut  a  watch  and  chain  which  an  insdivoiit  iiki 
been  in  the  habit  of  wearing,  ami  {if  iki  mi 
value,  was  not  ordered  t(.  be  yiviii  up  t"  tin 
.assignee.  /iV  l{ohi)n«in,  iiii  /iisnlrni'.  I,"i  I,  ,1  \ 
S.  287.     ( '.  C.  -Mackenzie. 

The  plaintill'  sued  defendant  for  tlio  ii,-i 
occupation  of  a  store  from  the  1st  nf  .AjiriltMi-tJ 
1st    of   .luly,    1875.      Defendant   had  iiia.l 
assignment  under  the  act  of  ISd'.t,  on  thiL'Oth'il 
.Vpril,  but  the  assignee  only  occiniioij  tin  A'lm 
while  removing  the  gomls  to  another  st(iriM\lii(iI 
the  defendant  owned,  when  he  ivtunuil  tlitliev| 
to  the  defenilant.     On  the  1st  of  .MayailTOllf 
composition  and  tlischarge  was  cxcciitt'd,  irliiA 
directed  the  assignee  to  deliver  up  aiul  ow 
the  estate  to  the  insolvent  upon  itsLimtiraiatiii 
The  deed  was  eontirmed  on  tlu'  14th  .liiiii,»li(i 
defendant  was  alloweil  to  continiu'  nn  In,., mi 
account  the  business  whicii,  since  hisassigiiiLisJ 
ho  had   nominally  conducted  on  litliah  ni  t»l 
assignee  ;  but  no  written  re-coiivcvaiiic  «asifs| 
made.      It  was  proved,  however,  that  |ii'"|'liw* 
wished  to  see  the  store  applied  to  iklciiilaiital 
were  shewn  over  it  by  his  s;iii  :  that  the  imI 
tiff's  agent  had  recognized  dcfemlant  as  lianijl 
possession,  by  sending  people  wlio  tiii|iiiri.l.f<it| 
the  shop  to  him  as  beiug  the  pursuu  wliobi  jJ 
to  dispose  oi  :  that  the  (lefciidant  liail  ilaidl 
the  fixtures  in  the  shop  as  part  of  thoasMji^ 
reverted  back  to  him  in  consciincnci' nftluii*! 
of  contirmation,  and  had  tried  toilispi'so  I'ftbe 
to  an  incoming  tenant.     'I'lie  plaintilF  rtsf 
possession  on  the  Ist  of  .luly  ;— Held,  rt>(i 
the  judgment  of   the   County  Court,  tliiit 
action  for  use  and  occupation  would  lie  Ji'^'j 
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•ijjin—ln  re  Rnni:,,,  ,i  Aiip,  i; 

V.  i}ferclMnt8  Jiunk, 'itl( 'hy,  405, 

3.  ^ . •>.'»",'/"''' •''■ 

vjority   of  cri'ilitnis  in  iihi:i1^;  j 
to  the  ai>i)oiiitiMi'iit  (jf  an  a,, 
najority  iii  valiir  iiimtluT  wav, 
'(lefault  of   iijiiiuiiitiMnit,"  ;ii„!  I 
istiiiii'i'S  of  tins  ciisf  it  \va,M.ini- 1 
■  fore  the  juilKi',  uihUt  »ir.'|ic; 
T),  toilcL'idi!  an  to  wlui  shaul.l^  I 
soil  projiiTly  st'li'otvil  asaoijutf  | 
I)i!cnuso  111!  is  not  an  uliiiTil  ,1;. 
iliMit  of  tlic  county.     A'-  //.nvi,. 
51.     ('.  C.--MinMl(,iiiiM, 

ly  iilaiiititV,  (K-scriliingliiiiisilia,! 
.igiiL'i!  of  tlio  I'j^tato  iiiiil  I'lTntsoij 
the  statute  in   forri' i'un(:traii.j' 
lUst  (U'feiiilant ,  for  a  wnm  Jul -A 
liy  him  umli'V  a  tlistivss  wanaiit; 
pUni  denying  the  ^n.uls  tn  l".tlii 
aintilV  as  such  assignee,  .li.l  ;i,tl 
I.   plaintiff's  nHiri:'.!  rlKiriutiraj 

:dir(iriix\-.  .i/./.r.i», 4:tg. ii.a 


What  Prop<-rl>i  V<<ls  in. 

11  insolvent  has  no  rijjlit  to  m,k | 
uxiiensive  watch  tvoni  liis a-sis;u-t I 
that  it  is  necessary  and  ■inliiurvl 
el.      AV  S<nihi)ni.  mi  /iiMi/r.»(,  Hi 
,L-C.  C.   -Klliott. 
and  chain  which  an  insolvHiti., 
Lhit  of  wealing,  ;ui(l  (if  \w  fM\ 
t  onlere.l  to  he  givvu  up  tMkf 
Rohhhion,  iiti  /».-ii/iv».'.  1,")  1,. .I.N  F 
Mackenzie. 

sucil  .lefemhvnt  for  tlie  iih 

store  from  the  1st  of  .MmlU.tMJ 

1S75       Uefendaiit  liad  in*ic  ml 

ilertheaetof  ISliO,  tm  tliVJOthoil 

assignee  only  occupii'il  tW  sb« 

g  the  goods  toauotlici-stiirmiiKkl 

iwned,  when  he  ivtunifa  tlif  tfvj 

iut      On  the  1st  of  Maya-WJ 

id  .liseharge  was  cxceutiu  »W 

issignee  to  <leliver  \\\)  an.l  oi,v(( 

he  insolvent  uvon  its  onnliiui3!Hi.l 

c(mtirmed  on  tlic  Uth  .lum.«»>l 

k  allowed  to  coiitiiuie  "ii  1 

isiness  which,  siuco  Ins as^igi'Wil 

lally  w.ndueted  on  liehall  .'i  tMj 

no  written  re-conveyaii.'.Mrattf 

4  proved,  however,  tliat  i»'"i'lf'»( 

the  store  allied  t..aeldiaa:,t  at 

er  it  hv  l»s  »•<»  •  ^1''"  ""',■  . 
d  reeogui/ed  defeu.lant  as  ujifjl 
sending  people  who  cu.im,v.Ul.^| 
,m  as  being  the  person  who  bull 

that  the  defendant  l.:»Kta 
the  shop  as  part  ot  the  .is^'Uta 

tohiminconsciuenceoltlu  * 
and  had  tried  to  dispose  .'fiw 

r  tenant.     The  plamti  f  n.w 

;  of  the  County  (  "»rt;. '»"; 
and  occupation  would  lie  h^ 
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I J  (tndaiit,  notwithstanding  the  asaignnient,   as 
if,  evide'nee  shewed   an   occupation    with    the 
tud  reeoj,'iiition  of  the  plaintifl'  as  lamllord 

11  the  defendant  as  tenant,  and  a  suHicient 
toiisler  friiiii  the  a.ssignee  to  defendant.     lilttck- 

|l„niv.  /-"'™"'. -^M'l'-  '^-  -'•'»• 
XliP  defeinlants,  in  ignorance  of  one  P.  heing 

I  in  undisc'liaiv'i'il  ins(dvent,  made  a  promissory 

iBiitctiiliiiii.  wlii*^''  ''•  endorsed  for  value  to  the 
liiitilf,  wln>  was  fully  aware  of  I'.'s  insolvency. 
In ;,ii  action  l>y  |d,iinti(r  against  defendants:-- 
u ,'1,1  tiiiit  he  «as  entitled  to  recover.       i'l'rkiiiK 

f./KW/-7,-/.,iM>(,'  v.:m. 

IVr  Wilson,  <'.  •'•,  and  (!alt,,r. — Themakerof 
iiidte  toaii  iiisidveiit  is  presumed  to  guarantee 
kis  eapaeity  to  endorse  it  over,  and  in  an  action 
on  tlic  note  hy  such  endorsee,  in  the  absence  of 
intervention  hy  t'"^'  .assignee,  is  esto|(ped  from 
doiiviii"  hiH  riiilit  to  do  so  ;  and  the  endorsee's 
1ai»'\di."l),'e  of  tlie  iii.s(dvency  will  not  prevent 
IWfli  estopiiol  from  .applying.  rer(Jwynne,  J.  - 
Xlif  rinht  to  sue  <loes  not  arise  in  such  case  on 
ttho  priiuiiile  of  estop]iel,  hut  because  an  luidis- 
'ejiarged  iiisidvciit,  notwithstanding  that  the  In- 
'  ivent  Act  vests  all  the  after  ac([uired  jiroperty 
1,1  euiitraets  in  the  assignee,  has  still  .an  interest 
rein,  ill  resjicct  to  which  either  he  or  his 
iisteree  mac  iiiaiutaiii  an  action  against  all  the 
rid  exeept  the  assignee  ;  and  a  defendant  thus 
md  mav  protect  himself  against  <iii  after  suit  hy 
c  assignee  hy  giving  liini  notice  ol  the  action 
■iin);ht  against  him.     //'. 

I  ,lei  laratioii  on  the  common  counts,  defen- 

it  pleaded   that   the    plaintiff   before   action 

i^'iied  uinler  the  act  of  l,S7o  to  an   ofiicial 

jLiiee,   ill  whom  the  alleged  cause  of  action 

iciiiie  vested.     iU:plicatioii,  that  the  cause  of 

timi  was  for  goods   liargained   and    sold    by 

liiitilV  to  di.'fcinlaiit  after  tlu!  assignment,  and 

the  as.<igncc  had  not  interfered  or  rccpiired 

.lend;  lit  to  (lay  liiiii :   -llehl,  good,    (•'raliani 

ilrK'mui,  ^2(1  n.  .StkS. 

laihvay-  Snhscription  for  stock  —Property  in 
sti'eli  held   not   to   pass   to  assignee.     See 

i„;.,.,«  V.  swi/h,  4;!  (i.  H.  rm. 

K  lirst  eoniit  w.as  for  trespass  (puere  chiusuni 
t.  and  earryiug  away  plaintitl  "s  go.jds  and 
Hill).'  him.  'I'lie  second  count  alleged  tliiit 
iidaiits  hy  det:d  covenanted  to  sell  the  plaiii- 
eertain  lands  ami  premises  with  the  saw  mill 
machinery  thereon,  and  the  rights  and  ap- 
eiiaiiees  thereto,  for  i^2,.VJ,'{.7!',  together  with 
siuiw  of  money  which  defendants  might,  after 
ilatodf  said  deed,  expend  in  and  upon  said 
's.  with  interest  at  eight  per  cent,  thereon  ; 
tilth  iiriiioiiial  iiioiioys  and  interest  to  be  fully 

up  and  .satisfied,  and  the  agreement  com- 

i  l>el'oie  the  ,Stli  .fuue,  1874,  and  upon  pay- 
t  at  tlie  times  specilied  defendant  should 
my  the  iireniises  to  the  plaintitl',  and  should 
'  r  and  permit  plaintifT  to  occupy,  &c. ,  until 
ililt  in  payment ;  and  all  conditions  were  ful- 

,,  .U'.,  yet  after  „hc  making  of  the  deed  and 
ire  the  expiration  of  the  time  limited  for  the 

n'lit  (if   the   purchase   money,    defendants 

Till  ,111(1  evicted  plaintilT.  fourth  count  : 
fer.    I'lea ;  that  after  the   accruing  of   the 

s  of  action  pkiiititr  became  insolvent  under 
t  (if  18(i!),  and  heing  such  insolvent  duly 
iin  :migmnent  to  W.,  in  whom,  •.-  such 
ite,  all  the  plaintitl's  estate,  debts,  assets, 

fcts,  and  the  causes  of  action,  &c. ,  became 


vested.  To  this  plaintiff  replied  that  the  .action 
was  brought  for  the  liencfit  of  plaintiff's  credi- 
tors, who  had  given  security  for  defend.ants' 
costs  herein  : — Held,  replication  good,  for  the 
plair.titf  having,  before  the  appointment  of  the 
assignee,  rightly  sued  m  his  t>wn  name,  he  might 
continue  to  do  so  so  hmg  as  the  .assignee  did  not 
intervene  and  h.ave  his  name  inserteil  ;  but  that 
there  was  a  formal  defect,  which'  might  be 
amended,  in  not  stating,  .as  the  plea  was  to  the 
further  maintenance  of  the  action,  that  tlu^  action 
was  continued  since  the  appointment  of  the  .as- 
signee for  the  benefit  of  the  creditors,  instead  of 
that  it  was  so  brought.  Semble,  that  the  plain- 
iilf,  even  after  the  assignee's  appointment,  might 
have  sued  in  his  own  name  for  the  causes  of 
action  in  the  first  and  second  counts,  if  not  for 
those  ill  the  fourth  count  ;  but  that  he  might 
also,  if  he  pleasetl,  give  the  benefit  of  such  causes 
of  action  to  his  creditors,  (iuiere,  as  to  whether 
there  was  any  necessity  for  the  replication. 
DiniH  V.  Irwin  c.t  uL,  '25  ('.  P.  111. 

In  an  .action  on  a  foreign  judgment,  it  appeared 
from  the  roll  that  the  judgment  was  on  a  b  11  of 
complaint  brought  in  the  State  of  New  York, 
against  S.  and  his  wife,  by  one  Saxton  (the  now 
defendant,)  to  .set  aside  a  certain  conveyance 
m.ade  to  the  wife  as  fraudulent,  .and  that  such 
bill  w.as  dismissed  with  costs  to  be  jiaid  by  the 
plaintiff  (the  now  defend.ant. )  It  .appeared  .also 
that  the  suit  was  substantially  against  the  wife, 
her  property  being  in  dispnte,  and  that  her 
husband  was  joined  for  conformity  only.  An 
assignment  of  the  judgment  was  produced  from 
S.  and  wife  to  the  now  plaintiff,  and  a  previous 
<as!(igiinient,  during  the  pendency  of  the  foreign 
suit,  of  .all  costs  .accrued  or  that  might  accrue. 
It  was  .admitted  on  behalf  of  the  now  plaintitl', 
that  at  the  execution  of  the  assignment  S.  was 
an  insolvent  under  the  .act  of  18(1'.),  and  that,  the 
now  plaintiff  w.as  the  attorney  of  S.  and  his  wife 
in  the  foreign  court  : — Held,  that  the  plaintiff 
was  entitled  to  recover,  for  prima  facie  the  costs 
for  which  the  judgment  was  recovered  wen^  in- 
curn'd  and  recovered  by  the  wife,  and  did  not 
pass  to  the  .assignee  of  hur  husband.  Ilmiliitl  v. 
Saxtim,  -12  (,».  H.  4!». 

Mortgage  of  future  after  acijnired  chittelM  — 
Validity  as  .against  assignee  in  iiisolvmiey.  Hi 
Tliirhll-^l'i-rrhi  v.   Wood,  21  Chy.  4!)2. 

,See  Till'  <  'diKiilidii  Jliiiik  of  Cniiniieixi'  y.  Diiriil- 
.■<nn,  2,5  ('.  P.  r..S7,  p.  4;U)8  ;'  ll'(7c<).c  v.  /'illoir,  28 
C.  P.  I(R),  p.  3344. 

.See  also  Burnett  v.  Merchant.i'  Bank;  2<5Chy.  409. 


(c)    RhjhtH,  Dutiis,  anil  Liahilitien. 

It  is  improper  for  the  otheial  a.ssignce  .at  the 
first  meeting  of  creditors  to  act  as  chairman,    lir 
j  llarrli,  an  Insolri'nt,  12  L.  ,1.  N.  S.  2')l.  -('.  V. 
I  — M.acdonald 

I      An  ofl'er  by  a  creditor  to  purchase  the  estate 

i  at  twenty  cents  in  the  dollar,  exclusive  of  the 

\  claim  of  the   Pank  of  Tonmto,   was  accepted. 

',  The  bank  was  fully  secured  by  the  purchaser's 

endorsation  : — Held,  .affirming  the  decision  of  the 

County  Court,  that  the  as.signee  w.as  not  entitled 

to  a  commission  on  the  bank's  claim.     J{f  Smith 

<t'  Co.,  Inmlventit,  1  App.  R.  480. 


the 


Held,  that  an  official  assignee  appointed  under 
e  Insolvent  Act  of  1875,  is  an  officer  M'ithin  C. 


-S.J 


4271 


BANKRUPTCY  AND  INSOLVENCY. 


l^-'f 


as  assk'nce  to  and  in  all  the  pcrsdiial  (.state  I 
of  saiil  insolvents  ;  and   on   the  'Jdtli  \,J\, 


\liril,  1 


S.  U.  C.  c.  20,  a.  2,  and  that  goods  in  his  posses- 
sion as  snch  assignee  eannot  be  replevied,  /iiir- 
rhiii  V.  Snttun,  7  P.  R.  14— C.  I,.  Chanib.  ^ 
Daiton,  ('.  (\  .!■  /'.  ;  Ilagarty. 

After  a  deed  of  coini)osition  and  discharge  had 
been  agreed  upon,  Init  befcn-o  it  was  actually 
executed,  the  assignee,  at  the  re(|uest  of  tiie  in- 
spectors, surrendered  the  estate  to  the  insolvent, 
but  never  re-conveyed  it.  The  insolvent  after- 
wards refused  to  i)ay  the  assignee's  fees  in  the 
insolvency  jjroceediugs,  whereiipon  the  assignee 
petitioneil  tlu^  .judge  for  an  order  on  tlie  insolvent 
to  pay,  and  in  default  for  perinissi(ui  to  resmne 
pos.session  of  the  estate.  Sec.  4!(  of  tlie  Insol- 
vent Act  of  l>S7r)  provides  that  in  every  ciist;  a 
deed  of  con)))osition  siiall  he  on  condition,  whe- 
ther the  same  be  expressed  or  not,  tliat  if  tiie 
same  be  carried  out  the  insolvent  shall  ]iay  tlie 
costs  in  th(^  insolvency    proceedings,   including 

those  for  the  c.nilirniation  of  such  composition.     „f  t,,^,  ^.y^,i\u,,.^^  i,^,  ^„„i.i  n„t'tr;msf.,.  :,;,u'; 
.Sec.    r.!t  declares  that  the  composition  may  be    .p,,^,  ,^,,^,„^,,i  j,,,!^,^,  .^^  the  trial  fum„l  tlLt  t 


alter  recitnig  tne  above  purelia.sc,  in  tdnsi,  , 
tion  of  .'JTOS,  assigned  to  defendiuit,  ciiit.iUi' 
posMession  the  phiintifrs,  on  the  I7|||  \|.,,.  ,]', 
rei)levied  the  goods  in  (juestioii,  <laiiiii|'|J  a 
under  the  mortgage  :--Helil,  that  tlu' nuJ! 
were  entitled  to  succeed  :  that  in  tin  aluj., 
evi<lence  of  the  creditors'  sanctiun  tin.  ,.,i.'^ 
the  assignee  eoidd  not  be  sup|.iiiti,l  ■  ii! . 
coidd  not  be  assumed  that  the  assi:.:ii(.,.  JuJ '  , 
to  pass  any  title  to  the  goods  free  froin  t|„.  nj) 
gage:  that  neither  K.  nor  dcrcmlant  wvr,.  jj 
l)osition  to  raise  objections  to  the  iiKirtL'ai.e. 
that  the  plaintill'  had  a  right  to  i'i|ilevv,  t],,' 
the  mortgage  was  not  due.  (Juan.',  wjiitlnf 
assignee  in  insolvency  can  raise  t(rliiij|.,,|  „]  ■ 
thins  to  a  mortgage  not  impeacliahk.  in'i,!,,,,. 
Insolvent  Acts.  IVr  ( iwynnc,.!.  If  tlnassi,, 
could  have  avoided  the  niort},'auc  in  tln.iiit,! 


cither  payable  in  cash  or  on  terms  of  credit, 
and  the  payment  secured  or  not,  according  to  the 
pleasure  of  the  creditors  signing  it,  and  the  dis- 
charge, either  absolute  or  conditional  upon  tiie 
composition  being  satistied  ;  and  if  the  dis- 
charge be  conditional  upon  the  composition 
being  paid,  and  the  deiid  of  composition  and 
discharge  should  cease  to  have  eflect,  the  as- 
signee shall  immediately  resume  possession  of 
tlie  estate  :  -  Held,  that  under  sec.  o!)  the 
a.ssignee  ha.  no  power  to  resume  possession  of 
the  estate,  except  upon  default  of  payment  of 
the  comiiosition,  where  such  payment  is  a  condi- 
tion precedent  to  the  discharge.  Seinble,  that 
sec.  118  has  reference  only  to  costs  of  jiroceed- 
ings  M'orked  out  in  insolvency  ;  but  that  if  it 
ajiplied  liere  the  assignee  liad  lost  his  lien  by 
jiaitiiig  with  the  jmssesaion.  /iV  Silirr,  an  In- 
sitlrmt,  2  App.  H.  I. 

Held,  atiirming  the  judgment  of  the  ('ounty 
<^ourt  judge,  that  under  sec.  Si)  of  the  Insolvent 
Act  of  I87">,  an  assignee  represents  the  creditors 


deserijition  of  the  goods  in  tlic  niia-tijai;,. 
the  aliidavit,  were  sullieient  :  tiiat  tlii;  1|„,, 
gage  was  not  invali<l  as  ereatin«  a  lUi'ti'Mi^ei 
uiKler  tlie  insolvent  law  ;  and  tiiat  sir.  liH.fil 
Insolvent  Act  of  KS7"),  did  not  a|ipl\  ;"iii,l'(i 
court  concurred  in  these  tiiKlini's  /;,,/,•,. 
(il.  V.  J',m!ri/,  27  C.  V.  371. 

An  assignee  in  insolvency  may  aHs.rtryitJt 
the  estate  of  the  iiisulvent  wlii(  li  (•ani|.,tl,(|, 
forced  at  the  instance  of  an  cxeciitinn  itiiIhij 
I'lKkcii  V.  /irookt'ii  it  (il.,  4  App.  II.  8. 

Insolvent  Act  of  I8(!!)  -WarelKiu.^i.'  iwtiiiti. 
Rights  of  jiledgees  as  iigaiiist  tlicassimire,  '^ 
In  ir  ('nli'nidn,  an  Insiilnnl,  .')(!  f^l.  I;.  .V)H      I 

Insolvency— Sale  of  goods-  VaHditv  Tn, 
by  assignees—- Esto])pcl  in  ])ais  i;(|iiit,ilil,  i. 
See  Mucb-nzic  v.   Ihnidmn,  27  ( '.  1'.  Iss,  r,  li^j 

On  the  7th  December,  1S74,  one  I.,  miiltj 
assignment  under  the  Insoha'ut:  .Act  i)f|,vi;i.,u 
the  plaintill'  was   aiipointed   assi;;iiir.   iiiiu 


inii-A,  (in  /nxolrmf,  2  .Vpii.  K.  24.  So 
held,  also,  in  /ic  JidrnI/,  in  Appeal,  followed  in 
Sniirr  v.  Swl/li,  ( '.  I'.,  K  T.  KHSO,  not  yet  re- 
ported, and  noted  in  Ki  L.  J.  X.  S.  144.  Burton, 
J.,  diss. 

On  December  .'Ird,  187"),  M.  &  1).  mortgaged 
to  the  plaintift's,  amongst  other  goods,  a  stump- 
ing niachiiie,  and  lumber  waggon  complete,  bl.ack- 
smith's'  tools,  lumber,  &e.,  on  the  ni<u'tga,gor's 
premises,  which  wen:  deserilied,  with  defeasance 
on  payment  of  .'?l,2r).")  on  1st  June,  1870.  There 
was  a  covenant  that  the  mortgagees  might  enter 
and  take  possession  and  sell  on  default,  or  on 
any  attempt  by  the  mortgagors  to  sell  or  jiart 
with  the  jiossession  of  the  goods  without  the 
mortgagees'  assent,  but  no  provision  for  the 
mortgagors  remaining  in  possession  until  default. 
The  aliidavit  of  bona  lides  stated  that  the  mort- 
gage was  not  made  for  the  purpose  of  protecting 
the  goods  against  the  creditors  of  M.  &  I). --not 
adding,  or  either  of  them  -or  preventing  the 
creditors  obtaining  their  claims  against  /(///(,  in- 
stead of  t/ii'iii.  On  the  27th  of  March,  one  f. 
issued  an  attachment  in  insolvency  against  M.  & 
D.,  and  on  the  2()th  of  April,  H.  was  ajipointed 
assignee.  On  the  same  day,  H, ,  in  consideration 
of  S300,  assigned  to  F.  all  his  right  and  interest 


for  the  purpose  of  avoiding  a  mortgage  for  want  t^*'^  I  eeeniber  defciuhu.ts  tiici  tl,.  „■  cki,, 
of  compliance  with  the  ('hattel  Mortgage  Act.  •>":<-^- '^•■f'J-  ^^^img  out  ecrtam  waivlni, 
Bi    An./r.n:,    an    /n.olrm/,  2  \w.  K    24.     So    ^l;'";.^!  ''^'''^    by   them    as    secanty,  v,,|,„.U 

.'?8,()27.43,  andothersecunties.alsd  valiii'Ua 
reduced  the  claim  for  proof  tn  .'?l'll.4.'iS,   lA 
meeting  of  creditors  held  on  tlie  saiiiiilay.  iifl 
posal  of  a  iirni  of  L.  &  Co.  to  piiirliasr  tiiv-ja 
en  bloc  for  .^oOiOOO,  was  acoepteil.    Oiitlii- 
December,  by  resolution   of  the  iiii<|KiiiR  1 
fendants  were  authoriwd  to  retiin  tliis.rnv 
at  their  valuation.     On  the  I.Stli  .iaiaiarv, I 
at  a  meeting  of  creditors,  it  was  ii<iilvpl 
further  eiKpiiry  should  be  made  as  t" the vJ 
of  the  receipts,   and  that  tiie  iLs,iliiti"a  "i 
inspectors  be  rescinded  ;   but  iiiithiiiL'  iiu'M 
done  uiuler  it.     On  the  .Sid    IVIuiian. 
ileed  was  executed  by  the  .•issi;.'i!iv,  liy  »s 
after  reciting  the  agreenient  for  .■<,ili' tnLlJ 
the  assignee  conveyeil  certain  real  u-tattsj*! 
Ked,    "and  all  the  entire  estate,  stock iac 
book  debts,  and  ett'ects  of  said  iiisniviiit, 'iria 
nature  and  kiml  soever,  and  ail  tlic  iiitvrsll 
the  creditors  in  the  said  estate  ainl  cfeliT 
hohl  "the  same,  and  all  benefit  tiiatiainrJI 
be   derived   therefrom,   unto  saiil  |iiir'li 
L.  &  C.  were  creditors  of  the  estati-,  aiil 
been  jiresent  at  .all  the  nieitiiigs  "f  ifpiit 
After  this  conveyance,  it  diviileiid  \niit^ 
and  ,advcrtise<l,  to  which  no  olijeL'tiniiMii 
and  the  bank  received  it  on  the  rt'cliiwlJiirt 


^^■i«app||R 


'in 


!^CY. 
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in  all  tlie  iii;r»tni;»l  Lst;iu.,  Jt,.  ^ 
•  and  on  the  -M\  Aiiril,  F,'^  | 
al)i)Vo  imrcliasc,  in  om,\^^l ' 
rnod  tfi  ilcfondunt,  imt,ii\vli.,se 
'lintiffs,  on  tlu'  ITtli  Miiy,  1^ ', 
hIs  in  tiuustion,  I'lumiiii;  iln,, 
;agc  -.'-HeM,  tli;it  tlic  (.laii.tiffj 

'succi'Cil  :  that  in  tln'  alwcn j  j 

cruiUtora'  sanction  tin- -a'.,.  i,y 

uld    not   lio  i<u\ii.nrU'a  ;  that  ill 

inni'il  tliat  tlu;  :issi:^iHv  uit.ii.uij 

to  tlu!  gooils  five  fn  nil  till' iimrt.i 

liur  K.  iioi'  (l<;i'i'nil;uit  wuri;  iiul 

objections  to  till'  iii"rtt;a|ii:;aiJ 

V  luul  a  right  to  ri-|ilovy,  tli.,«^il 

aH  not  tlui'.     (.'iiiia'.  Mlntli.rail 

ilvoncy  can  vaiMc  tfclniiial  ul,ji^,j 

itage  not  iniiicarlinMc  iiiukr  tii(| 

IVr  • '  Wynne,  .1 .     1 1  tlie  as>i.iie(l 

iilccl  the  inoi-tgai;c  in  tlic  iiit..t«tl 

4,  he  coulil  not  ti-ausfiT  swi.li  ritkl 

I'dgc  at  the  trial   I'mm.l  that  tktT 

the  gooils  in  tlic  Mioi-tpn;i.,  ^jM 

were   sullicient  ;   that  thu  nnfll 

invalid  as  creating  a  luvI'miKtu 

Iventlaw  ;  and  tlmt  sir.  l'2,"i..!tlK 

of    187"),  did  not  ajijilx ;  aii'ltit 

ud  in  these  tindings.     Ilr,i,;,ni 

•j7  (',.  r.  :<7i. 

,  in  inaolvcnoy  may  assert  rinlitsfl 
the  insolvent  which  I'linii^it '.ti 
instance  of  an  cxecutinii  nahH 
loto  I't  al;  4  Ai'i".  K.  8. 
\tit  of  18(>0  -Warehimsi;  ructiiHi- 
■dtices  as  against  tlic  asrtimicc. 
„,  „»  I„s„lr,iif,  :{(i  l.».  11.  ,m1I. 
■—Sale  of  goods— Validity -TMil 
kKstoiniel  in  ]>ais     K(iuitalilti), 

Docemhcr,  1S74.  one  I,,  imt 
iderthc  Insolvent  Aitnll«.: 
was    anointed    assnijKv.    (H.tii 
,or   defendants  Idcd  tluir  (km 
setting  ont  certani  waivli-u^M 
1,V    tlieni    as    seennty,   va fe  . 
,1  other  sc'jurities.als,.  vail... Ub^ 

.l„ini  for  proof  to  ^WAf^- 
•editors  hchl  on  the  siinuMhy.Hfl^ 

n,of  I.  fciN-.tol'invl'^'^I'l'-llj 
r)0()00,  was  acoeiitiM.    imhik." 
,V  Vesolntion  of  the  nlslKrta^' 
•eanthori/edtor.'tnnthis.M 
:vtion.     On  tlie  IStli  .l^mmry,  ' 
,,  of  cre-litors,  it  was  rM 
?i,.Vshonhlheniadeast»thfi.iU 
„ts,   '"'-^  that  the  rc.uhit.";p.r 
'    iWindcl;  Imt  not  lung  ii.*« 
it      On  the  ■M'\   I'el'niary  l\i| 
.ecuted  by  the  assigr.co,  iv  rt 
,g  the  agreement  tor  salotH. 
Conveyed  oertamreaU. 
all  the  entire  estate,  >jti.cU 
■indclTectsof  saidnisolycii."!*' 
•       d  soever,  and, aUtho,« 
■s  in  the  said  esta  .  au.aU 
L,e,  audallhenet>ttk>t«Y 
Therefrom,   unto  sa.l  l«roto 
n-e  crclitors  ot  the  -estate, 
M  at   all  the  .neetu.gs  0,  c 
conveyance,  a  dividend  «.i>* 
Sto^vhichnoobjc.ct,"U«» 
rreceiveditonthereaucl 
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#)i)4"iS     proved    lor    oy    iiicin.       r>uiiseiiuuiiny 

ft  c'hroiight  ttiis  action  in  the  nainu  of  tlie 

„,  fur  the  L'ooils  covered  hy  the  warehouse 

*  '"  ^  ,„,  till!  ground  that  the  receipts  were 

?*".  1  1  '  Till!  assignee,  however,  stateil  that  he 

j''"?i'i'^.^.i.,.  clijectecl  to  their  validity,  and  had  in- 

i!l"l.,l  to  allow  defendants  to  retain  them  ;  and 

k"i  !.ivcn'no  lou.sent  to  this  action  being  hrouglit 


withstanding  Hcvoral  actions  may  have  hecii 
brought  against  them,  and  the  aggregate  amount 
sought  to  l>e  recovered  greatly  exceeds  tlie 
amounts  for  which  they  had  beconn;  security. 
Tlie  pro])(!r  mode  of  proceeding  in  sui'h  circum- 
stances is  as  pointed  ont  in  Simdair  /■.  tViliy,  '2 
1'.  H.  117.     Criihiw.  il/(7»r, 'J.-)  Chy.  •_'.')!». 


„llu.i'n  done  liy  tne  assig 

ih,. rliim  eould   have   been    assigned.       Mii.«m, 

t/U,  V  '/'/-.'  Mnrlwnt/  lirnd;  T,  C.  V.  .S8:{. 

The  auniniary  jurisdiction    of   tlic    Insolvent 

Court  miller  sees.  "JS,   subs.   /-,   and  l'-'.5,   of  tlie 

ttt  iif  IST.'i,  only  aii|dies  to   ercilitors  who  are 

Btitlfil  to  prove  on  the  estate,   or  to  jiersons 

have  an  interest  i-  assets  of  the  estate. 

ic  liisdlveiit  Court  lias       jurisdiction  to  oiiter- 

U„  n  potitiou  liy  a   purchaser,    who  is  not  a 

pilitiir   to  recover  from  the  assigm^c  a  deposit 

Kill  upon  a  pnrclwise  at  auction  of  the  insolvent's 

rf^tj..     It  \v,is  objected  that  the  sale  of  the  in- 

(Iviiit's  interest  in  a  mortgage  made  to  liiin  and 

iBdthir  was  invalitl,   as  the  assignee   liail   not 

luWfil  the  conditions  jireseribed  by  eitlier  sec. 

las  anienilcd) 

,  is;.-, :- HcM 

fteal  estate  "  witliin  tlic  meaning   of  see.  7") 

(i7  did  not  apiily  to  the  s;il(!  of  a  single 

Itt.  sueli  as  a  n'.ortgagc  ;  and  tliat  tiie  sale  was 

ill  see.  .'IM.  uiiiier  which  tiie  assignee    had 

_1,  ami  with  which,  under  the  (Mreumstances 

1  iiiit  ill  the  reiMirt,  he  had  sutlieiently  com- 

/iV  I'di-Miiin,  nil  /ii^olri'iit,  4  Ajip.  I{.  17!>. 

Seizure   nmler    l)ivision    Court    executions   - 
Bill  under  chattel  mortgage   -  .\ttacdiment  in 


not  represented  ill  such  iiroceediiig,  and  that 
tlicre  liail  n<it  been  any  valid  adjudication  upon 
the  (piestions  raised  in  this  suit.  Siii'ilh,  Af.vt/iice, 
v.  McMillan,  ^(i  Cliy.  'MM. 

See  JdliiiKiDi  V.  Muiilri'dl mill Olliiirii  /f,  W.  Co., 
(i  I'.  I!.  l>:t().  )..  t-J'-^  :  /fr  MrLiirni  <u,.l  i  ■h<iliii<')-n, 
1  Al)]..  W.  (is,  ]..  4'J!M!;  /,V  Fiih-iiml  11,11,  •>  .\pp. 
I{.  (iS'J,  p.  I'.'.VJ  :  fii  ,;■  Mi-Cmhii  -l>,illii.'<  V. 
N/iiisoii,  4  .App.   It.  4.S(»,  ]>.  4'J77. 

See  also  Aijiicir  v.  A'o.w,  S  I'.  U.  ()7. 


4.    R'ulhtx  11/  Miiii'ld'j'fX. 


H(dil,  tliat  goods  and  chattels  in  the  possession 
or  sec.  ()7  of  the  Insolvent  .Act  I  of  a  mortgagee  of  them  cannot  be  seized  and  s(d(l, 
that  such    an    interest   la   not  i  ,i,i(l  the  ]u-oceeds  paid  over  to  a  slurilV  .acting 

under  ;i  writ  of  .attaeiimeiit  in  insolvency  against 
tlie  mortgagor.  IliOd,  also,  that  the  posscNsion 
of  the  defendant,  to  whom  such  goods  had  been 
sent  by  the  pl.aintiH',  the  mortgagee,  to  be  ,-iidil, 
and  their  jiroceeds  paid  over  to  him,  was  the 
possession  of  the  mortgagee  ;  and  defendant  hav- 
ing in  siieli  casi'  asssnted  to  tlie  seizure  by  the 
sheriff,  and,  acting  under  his  directions,  sold  the 
goods  .and  jiaid  over  the  iirocei^ds,  was  liabh;  to 
repay  them  to  tin'  mortgagee.  ]\'iil.i>iii  v.  //rii- 
ilir.-<ii)i  it  III.,  '2.">  C.  V.  'i&l. — .\.  Wilson,  sitting 
ill  Vacation. 


jlveiiey  -1'rioi-itics  as  between  assignee,  exe- 
tiwi  ereilitors  and  the  mortgagee  -Action 
i  lilaiiitilf.  claiming  undci'  chattel  moi't^'agc  ^ 

jlitiif  plaintitV  to  avjiil  himself  of  assignee's 
ii'CiiIIikjIkiii  v.  Cowan  et  al.,  41  Q.  B.  '272. 

Aitimi  hy  assignee  for  debt --.Application  for 
irpleailei'  with  attaching  ere(lit<u's  of  insolvent 
■aitiee.     I'kki-ii  v,  Tln'  Vktoria  R.   IT.   Co.,  j 
6.  li.  ;i7'2. 

^writ  of  attachment  issued,  niider  which  the 
jicc  in  insolvency  seized  goods,  which  were 
ni'il  liy  a  person  to  whom  it  was  alleged  the 
Brluul  transferred  them.  The  assignee  tlicre- 
•A'A  hill  of  interpleader  against  the  claim- 
|nil  the  creditors  who  had  sued  out  the  writ, 
hieli  relief  was  art'orded  to  the  assignee, 
;  reijuiring  liiiii  to  apply  to  the  judge  of 
jiaiilvent  Court  under  sec.  1*25  of  the  act  of 
will  the  claiiiiaut  failing  to  appear  was 
to  he  debarred  of  all  interest  in  the 


One  "^1..  in  May,  1871?,  morrg.igcd  land  to  de- 
fendants to  secure  payment  of  money  by  instal- 
ments, and  it  was  ]irovideil  that,  in  ease  of 
default  defeiidints  might  distrain.  M.  made  <an 
.as.signment  under  the  act  of  IS(i!).  and  tlu;  plain- 
titf,  as  his  a-isignec,  entered  011  the  I  ind,  which 
was  in  M.'s  possession,  and  took  possi^ssion  of 
certain  goods  there  belonging  to  liiiii.  .-Vfter- 
wards,  an  instalment  on  the  mortgagi^  being  over- 
due, (lefend.ants  distrained  therefor  on  these 
gooils,  which  were  still  n])on  the  mortgaged  ])ro- 
mi.ses  :— Held,  that  ilefendants'oiily  remedy  was 
by  application  under  see.  "lO  of  the  Insolvent 
Act,  and  that  they  had  no  right  to  ilistraiii. 
Miinri)  V.  7'//''  ('ommviYial  /inildhni  ami  /iiri>.if- 
nwnt  Siirkti/,  Hd  Q.  B.  4(14. — \.  Wilson,  sitting 
in  vacation. 

ill  iiuestion,  and  to  pay  the  costs  of  suit ;    ,,  "'^'"''  *^"'*  "  chattel  mortg.age.  given  to  secure 
...  ,L; ..:..„..„  1; ii i„    the  mortgagee  against  his  en<lorsements  for  a 


he  .issignee  w.as  given  a  lien  on  the  goods 
1  hamls  for  his  costs.      Wvlln  v.  Iltws,  24 
elSl. 

!  court  will  nut  interfere  by  injunction  to 
liu  proceedings  instituted  against  the  sure- 
la  defaulting  assignee  in  insolvency,  not- 

2fi8 


mortgagor,  must  shew  on  its  face  that  the  notes 
endorsed,  or  any  renew  'Is  thereof,  will  fall  duo 
within  the  year,  otherwise  the  mortgage  will  be 
void  against  creditors  or  purcliasers,  but  not 
against  the  assignee  in  insolvency.  Ontario 
Bank  v.   Wilco.v,  4.3  Q.  B.  4()0. 


'*Hli| 


•w*i 
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In  lu'ocuodings  in  insolvency  mortgagees  claim- 
ed to  rank  upon  the  insolvent  estate  for  the 
excess  of  their  claim  over  the  value  placed  by 
them  upon  the  mortgage  premises,  after  which 
they  discovered  that  certain  property  intended 
to  bo  included  in  the  securiiy  liad,  1)y  mutual 
mistake,  l)eeii  omitted  therefrom,  whereupon 
they  tiled  a  hill  in  tliis  court  to  have  tlie  mort- 
gage rectified  ami  the  security  realized  : — Held, 
that  the  fact  of  the  mortgagees  having  so  pro- 
ceeded in  insolvency  formed  no  objection  to  the 
relief  asked,  and  the  court  ordered  a  rectification 
of  tlie  instrument  as  ])rayed  ;  as  this  was  relief 
dehors  tlie  administration  of  the  assets  in  which 
the  judge  in  insolvency  coidd  not  give  adeipiate 
relief,  remitting  the  parties  l)ack  to  the  insol- 
vency iiroceedings  with  a  view  of  the  same  or  a 
new  value  being  placed  by  the  mortgagees  on 
their  security,  ni  order  that  the  assignee  and 
creditors  miglit  proceed  under  the  statute  ;  and 
in  the  event  of  those  proceodings  resulting  in  the 
security  being  retained  by  the  mortgagees,  the 
court  directed  the  bill  to  be  retained  to  en,able 
them  to  resume  proceedings  here  to  realize  the 
security,  for  wliicli  purpose  it  would  be  necessary 
simply  to  file  a  jjctitiou  stating  shortly  the  i)ro- 
ceedings  taken  and  their  result.  L'aiiicrun  v. 
Ken;  23  Chy.  374. 

See  lii'i-trnm  v.  Peiidri/,  27  (',  V.  371,  p.  4272 ; 
Paternon  v.  Muiujhan,  3!)  Q.  K.  371,  p.  3537. 


(a) 


5.  Proof  (!/■  Di'htA. 
Creditor.^  hohliiiii  Security. 


[On  page  422,  after  don/mi  v.  Jioni,  11  Chy. 
124,  insert : — But  tliis  was  l)eforo  Insolvent  Act 
18()0,  H.  r>0.  See  per  Wilson,  .J.,  in  Arr/iilutlil  v. 
Hohlin,,  30  Q,  R  30,  on  p.  37,  and  Clark's  "  In- 
solvent Act,"  p.  297.] 

Held,  atlirming  the  judgment  of  the  county 
court,  that  wliire  a  creditor  liolds  security  on 
the  partnership  estate  for  theindivi(hial  liability 
of  an  insolvent  member  of  the  firm,  he  is  entitled 
to  prove  against  the  separate  estate  witliout 
putting  a  value  on  such  security.  Re  Joni'x — 
Ex  ji'ir/c  Coiiwti<lfi/(il  Hank;  2  App.  \\.  02(5. 

M.  borrowed  ij  1,000  from  M.  k  Vo.,  giving 
them  as  security  a  chattel  mortgage,  and  his 
promissory  note  at  tlnee  months,  whicli  they 
discounted  at  Molson's  Bank.  No  assignment 
of  the  mortgage  was  ever  made  to  the  bank,  nor 
did  the}'  deal  with  M.  &  Co.,  in  reliance  on  it. 
When  the  note  became  due  M.  &  Co.  paitl  ^VMO, 
and  retiewed  for  sSSKK).  Slnn-tly  afterwards,  both 
M.  and  M.  &  Co.  l)ecame  insolvent,  and  the 
bank  claimed  the  benefit  of  the  mortgage: — Held, 
aHirming  the  judgment  of  the  County  t'ourt, 
that  the  Imnk  was  not  entitled  to  a  prior  claim 
upon  the  security  over  the  assignee  of  M.  &  Co., 
in  respect  of  the  .*()00,  and  the  rule  in  Ex  parte 
Waring,  gave  them  no  assistance.  In  re  Morton 
V.  MacCrae,  3  App.  H.  202. 

Two  secured  creditors  duly  proved  their  claim, 
valuing  their  security;  and  the  assignee  elected 
t"i  allow  them  to  retain  such  security.  Upon 
tl«'  application  of  those  creditors,  after  such 
election,  for  leave  to  withdraw  their  proof  and 
r'iduce  the  value  placed  on  their  security,  and 
prove  against  the  estate  for  the  sum  by  which 
it  should  be  reduced,  on  the  ground  that  the 


valuation  was  excessive,  and  Iwul  Ijetn  iimi 
advertently  :  — Held,  that  they  wi  r,:  lim,',,' 
the  value  stated  in  their  aftid.ivit  .,i' 
Street,  15  L.  J.  N.  S.  8().— C.  ( 

When  the  plaintifT  proved  ' 
the  insolvent  s  estate  he  held 
curity,  certain  overdue  notes 


II 

IMVIM 


III!  HI 


V 

"iiin 


miK 
liim. 
iiii'L-iir. 

•'i^  'I'liiii  ,te 

Wlli.'h     In;     ,|jl 

mention,  and  he  afterwards  reeeivcil  cyft,: 
ments   on   them  :^Held,    that   sii,  | 
could  not  bu  allowed  as  a  sut-olf  in  this ,!.•(' 
a  note  given  for  a  composition  li.",.,.,! 
Pi,  .S.  ().  c.  50,  B.  142.      Fit  eh  V.  A',//„ 
(J.  B.  504. 

R.    created   a   mortgage  on  (;o.";,-iin  lin,] 
favour  of  M,  k  R.,  with  a  provis.i  tn  1,,. 
on  payment  of  §20,000,    or  sueli  ntla'i- 
sums  as  might  be  due  and  owing  tu  M.  *  d 
reason  of  their  having  to  pay,  t.iku  iiii,„rr,! 
any  notes  or  bills  indorseil  or  ai  rciittil ),,.  ,i 
Utv  H.     Al.  &  B.  indorsed  notes  fur  11.  sj,., 
modation,  which  were  discounted  bytliiiil  i,t 
bank,  ami  while  several  of  them,  aniciintii,',' 
all  to  ,'Si24,000,  were  mitstanding,  l{.,  as.ils,' 
k  B.  became  insolvent  :— Held,  tliiit  tutlie 
tent  of  such  accommodation  ji.nur  :is  tht  i 
held   tliey    were  entitled  to  the  liiinlit  nf , 
mortgage,  and  to  liave  it  realized,  im\  tin. 
ceeds  applied  to  retire  the  notes,  in  iiriuritv 
other  creditors  ;  but,  that  in  reMjiectdf  .mvirf 
held  by  the  l)ank,  wliich  Jiad  bueii  inveii'lui 
&  B.  in  liijuidation  of   the  delits  (Uu-  thin'i) 
bank  could  only  prove  .apinst  tlie  estit,SMf'tl| 
insolvents.     Ex  p.vrte  Waring,  l!)  \\s.  ;!),i 
proved  of  and  followed,     Mohdii'it  /j,i„/  v  sl 
keueyet  al.,  25  Chy.  513. 

A  creditor  holding  security  from  tlic  iii^jr^ 
may,  under  sees.  84  and  I0(>  of  tlio  art  .1' 
assume  any  one  of  three  position.s,  tith.rt, 
his  security  and  jirove  as  an  uii.sociiixil  ^i, 
or  he  may  value  liis  security  and  jumw  t„ 
whole  debt  less  the  valuation,  or  liu  iii;r,  iiitji! 
of  insolvency  jiroceedings  re  dize  his  M.'iintv 
any  manner  authorized  by  law.  Tlie  iJuii'i 
who  was  mortgagee  of  l:uids  of  tlie  iiiji 
obtained  against  the  assignee  tliu  usiul ..... 
for  sale  with  a  special  direction  tlmtlicsli.iilJi 
at  liberty  to  prove  against  the  ustntr  ;.,r 
deticiency  : — Held,  reversing  the  clioiwniPri 
foot,  V.  C,  that  under  sees.  ,S4  an!  |ii 
pliiiititif  was  not  entitled  to  provu  l»r .-: i 
ciency.  Ke  Hurst,  31  Q,  B,  I  lli,  inmnidi:, 
and  questioned.  Deacon  v.  />)i//i',  i  \<i 
335.  ■' 

See  /»  re  Stern,  37  Q.  B.  2!t(),  p.  4*lii;i 
et  ill.  V.  Tnil/iope  et  al.,  30  V.  V.  i'Aii&.l 


(b)   Preferential  ('liim.<. 

A  landlord,  in  case  of  his  tenant's  \i»m 
has  no  privilege  or  preference  tdr  iint  "V-i^ 
other  claim  ;  Yds  only  protectieii  liesiiiliin 
to  a  preferential  lien  on  projierty  oiitheA 
premises.     On  the  facts  set  out  in  tiiiicml 
was — Hehl,  that  there  was  no  griniinl if (« 
ing  tlie  assignee  to  place  the  claim  fur  Mid 
privileged  one,  there  being  no  iirimf  tkliil 
assignee)  had  obtained  goods  which  niii'ltli 
been  distrained  sufficient  to  [jay  it.aiJd 
order  was  therefore  set  aside  on  .ippsl.  Al 
Kennedi/,  an  Insolrent — Ma.iou  v,  B\p^t\ 
B.  471. — Hagarty,  sitting  in  Vacation 
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lessivo,  and  liacllniMi  m.ulc 

iM,   that   thliV  wiiv  Imiiinl  i,y| 

■    their  aftulavit,  ui  olnim    /;*| 


m  uuv, 

r.  S.  86.— C.  ('.     Sindair. 

intiff  proved  his  <l;iiin  ;i.;;iii,it| 
jatate  he  hold,  in  colUtml  Sf.l 
verduo  ntitfs,  wliirli  lit-  iliil  ]|„tl 
afterwards  roouivcil  (■(.'rtaiiiiiiy.j 
.  :— Hehl,  that  sii'h  IKiymci.'tJ 
)wed  as  a  sot-otT  in  tliisa':ti.iii,,ii| 

■  a  coTniKisitioti  iijZ'vlmI  uii  tiii'ltrj 
J.  142.      Z^'''"''  ^''  ^'".V  '"'  'i'.. ' 

»  mortgage  on  corUiiti  Imnlj  in] 
,  IV,  with  a  proviHn  tn  li.j  ■•v,„i| 

§20,(HH),  ov  s"*-'!'  "tiller  »uiii  J 
he  due  and  owing  to  M.  ,V  11,1,, 
having  to  pay,  takiMi|i,  nruJ 
ills  indorse<l  or  acri'iituil  liy  tbeJ 
li.  indorsed  notes  fur  t'.'s  j(v„u. 
;h'  were  discounted  1  ly  tlu'  |il  dntii 
ilo  several  of  tlieiii,  ami'HiitiiiM||| 

were  outstanding,  1{..  as;il»ij|] 
insolvent  :-Held,  tlmt  tutlivtiJ 
iccouunotlation  \>:i\>v\-  iistlit  Imi 
,ire  entitled  to  the  lii'iiflit  i.i  ij 
I  to  have  it  realized,  i\\v\  tlit  |!- 

to  retire  the  notes,  in  iirjnrity 
•s  ;  Imt,  that  in  vesiicutofaiiyiK 
iank,  which  had  lR:en  j,'ivt.i  l,yM 
dation  of   the  delits  ihu' tlim.t 
niy  i>rove  .against  the  ustitvsuitl 
Ex  parte  Waring,  lit  \  .s.  ;uri,  u 
d  followed.     MoUiiti')'  H'U:I;\.  B!sj 
2.5  Chy.  513. 

■  h<dding  security  from  the  iiiiiW 
sees.  84  and  lot:  .-f  tli.  art  ..i  Is;- 
lone  of  three  positions,  i-itlivrtAj. 

•ind  prove  as  an  uiiseciiroiUftto* 
alviehis  security  .and  p.v, -.mU 
less  the  valuation,  or  ho  iiiiy  .liUiill 
■  V  proceedings  realize  ln-=*rayi 
authorized  hy  law.     llio  iJmtil 
mortgagee  of  lands  ot  tl.o  m.  red 
ainst  the   assignee  tie  m,„  .] 
1 .1  special  direction  that W  skill 
',' prove  against  the  usMt.- ..rii( 
Held,  reversing  the  .koton 
that  under  sees.    S4  aiillih.t* 
not  entitled  to  provo  t..v 
Hurst,  31  Q.  B- H'^  ?;"7f'': 
)ued.      Dpacoii  v.   Dnji',  Uyj.l^ 

^7e^^  37  Q.  B.  2ml   p^  a,l;  J 

(1))  Prcferenlin)  Clahm. 

rd   in  case  of  his  tenant's  iiisltf* 
.U;-e  or  preference  tor  ;.«tH 

,t,\s  only  protection te.«b^ 
entiallien.n.pr..peryonteJ. 

On  the  facts  set  oat  in  I  ^AI 

L  that  there  was  no  gr"un.l..r^ 

lignectoplacethectaig 

one   therel)euign»l'n»'  ttaiKI 

d'ohtained  goods  wh,c  .* 

baiued  sufficient  to  Fy";f  I 
Xreforeset^iaeon,J 

■ilgarty '«'"'"«  "*^''  ' 


iraler  the  Insolvent  Act,  1875,  sees.  74-125, 
lA  Li"nce  is  hound  to  recognize  the  claim  of 
Itt   liiullDril,  although  he  may  not  have   dis- 
K!    1  as  a  "preferential  lien     with  respect  to 
Ia" 'wils  on  tlie  demised  premi.s,  s,  for  whatever 
t't'lucanie  ihie  during  the   vear  hefore  tlie 
■.kmnieiit  or  attachment.      Tlie    lease,    dated 
I  hecemher,  1875,  for  ten  years,   made  the 
,  vear's  rent  payable  in  advance,  atid  con- 
iiie."l  a  iinn  iso  that  in  the  event  of  inH(dvency 
he  tt'iiii  sliall  iniinediatcly  become  forfeited 
J  vdiil,  I'ut  tlie  next  succeeding  current  year's 
mtsiiall  nevertheless,  be  at  (uice  due  and  pay- 
"    The  .assignment  in  insolvency  took  place 
tiie  l."'i"l  Septenil)cr,   187<>  :  — Held,  that  the 
ll„|.,f  was  entitled  to  the  first  year's  rent,  as 
trtti'rrwl  claim,  hut  that  tlie  proviso  was  void 
ifkiiiL' a  fraud  on  the  Insolvent  Act,  and  that 
Ithtrefore  could  not  prove  for  the  second  year. 
r,  llod-hi-'<  (ti"l  ll«»-k>-!h  1  App.  H.  :i71>. 
lie  K.  agreed  to  rent  certain  premises  for  ten 
(,11  eimditioii  that  certain  iniproveiiients 
'  maile.    The  agreement  was  evidenced  by  a 
liTliimi  the  landlord,  to  the  terms  of  which 
ieiiteil.     After  the  alterations  were  com- 
E.  entered,  and  while  still  in  possession 
tliis  .igreemeiit  became  insolvent.     The 
vtiirs  cancelled  the  lease,  and  delivered  up 
rpreinisea  at  the  end  of   the    cnrrent  year, 
lertHiMii  the  laudliu-d  claimed  to  be  allowed 
under  tlie  70th  and  three  succeeding 
dus  (,f   the    Insolvent   Act,    1875:— Held, 
miiig  the  decision  of  the  County  Court  judge, 
itlii'e  secti<iiis  are  not  limited  to  leases  valid 
law,  hut  they  apply  eipially  to  leases  valid  in 
kitv  ■■  that  here  the  execution  of  a  formal  lease 
Ud  have  heeu  coni]ielled  ;  and  that  the  laiul- 
Ikhs  therefore  entitled  to  prove  for  damages 
k  cancellation,     lie  Kriij,  2  Ap)).  K.  017. 
here  the  landlord  distrained  for  six  months' 
ifhilc  the  goods  were  in  the  tenant's  posses- 
aiul  afterwards,   the  goods    being  in  the 
:  the  baihil',  an  attachment  in  insolvency 
igainst  the  tenant  :— Held,  that  the  as- 
was  not  entitled  to  the  goods  without 
(,r  tendering  the  rent,  and  that  not  having 
PM,  thelandhinlwas  entitled  to  proceed  and 
Mason  i'.  Hamilton,  22  C.  P.  41l,distin- 
ImkI.    McEihranh  v.  McLean,  43  Q.  li.  454. 
«ii  the  insolvency  of  the  lessee,  the  assignee 
alvdicy  sold  the  insolvent  estate,  including 
ihIs  upon  the  demised  premises,  on  credit, 
Ot  paying  the  rent  due   thereon  : — Held, 
Itte  laiullonl  was  entitled  to  an  order  for 
liate  payment  of  the  arrears.     Kenuvrks  as 
I  pirsonal  liability  of  the  assignee  under 
I  Ml  order.     Jii   re.   McCrackvn — Diilliii<   v. 
|)«,  4  App.  R.  480. 

loss,  G.  J.  A.— If  before  the  assignment 

iclimeiit  in  insolvency  the  landlord  has 

he  assignee  cannot  take  the  goods  out  of 

asiuu  without  payment  or  tender  of  the 

Bths' arrears  of  rent.     lb. 

'-  the  assignee  has  taken  possession  the 

I  cannot  seize,  but  he  is  entitled  to  be 

>  six  immtlis  arrears  out  of  the  proceeds 

pods  on  the  demised  premises  in  prefer- 

:  other  claim.     //). 

idlord  is  not  a  privileged  creditor,  but 

Dtitled  to  a  lien  upon  the  proceeds  of 

I  nt  the  insolvent  which  he  might  have 


If  the  assignee  sella  the  goods  upon  credit  he 
must  arrange  with  the  landlorii  before  the  goods 
are  removed,  otherwise  he  becomes  liable  to  an 
order  for  immediate  payment.     //*. 

If  the  creditors  or  inspectors  order  him  to 
make  such  a  sale,  anil  ilo  not  proviile  him  with 
the  means  of  satisfying  the  landlord,  he  tjliould 
apjily  to  the  juilge  for  directions.      //*. "    • 

Whenever  the  assignee  remains  in  po.ssession 
unreasonably  long  without  realizing  and  ]iaying 
the  landlord,  the  latter  may  invoke  the  sum- 
mary jurisdiction  of  the  court. 


(c)   Piiiiucr.thi/i  Delits. 

W.  carried  on  business  separately  and  as  a 
meml)er  of  the  lirni  of  \V.  &  i^.  'i'lie  joint  and 
several  notes  of  W.  &  S.  and  \V.  were  given  to 
secure  debts  due  by  the  linn,  and  shortly  after- 
wards both  \V.  it  ,S.  and  W.  made  assignments 
in  in.s(dvency  : — Held,  reversing  the  decision  of 
the  County  Court  .Iiidge,  that  umler  section  84 
of  the  lns(dveiit  Act  of  1875,  the  holder  of  these 
notes  was  entitled  to  prove  igainst  the  partner- 
ship estate  for  his  claim,  less  the  amount  at 
which  he  valued  the  separate  liability  of  W., 
and  (the  partnership  not  having  assumeil  the 
liability)  against  W.'s  estate  for  the  full  amount 
of  the  debt.  The  rule  ag.iilist  double  proof  in 
such  cases  was  abrogated  by  sec.  (iO  of  the  In- 
solvent Act  of  18(1!),  which  contained  the  s.anie 
jjrovisions  as  section  84  of  the  Act  <if  1875.  He 
Dodge  and  Hmhl,  8  L.  .1.  X.  S.  51,  c(unniented 
on,  anil  not  followed.  He  Chatl'ey,  30  Q.  !?.  fi4, 
distinguished,  /n  re  H7/.wh — Cmier  v.  Wuuil- 
riiff,  3  App.  H.  151. 

Upon  the  dissolution  of  a  p.artnership  between 
W.  and  McC.,  it  was  agreed  that  all  the  ]);irtner- 
ship  property  and  assets  should  be  vested  in  W.. 
who  was  to  collect  all  the  debts  and  pay  the 
liabilities  of  the  firm,  ami  that  an  account 
should  be  taken  of  the  eo-partiiership  business  to 
a.scertain  the  respective  shares  or  interest  of  the 
partners  therein,  or  the  aiiiount  p.ayable  by  either 
to  the  other,  W.  to  be  charged  with  the  v.alue 
of  the  assets  and  to  be  credited  with  the  liabili- 
ties, and  all  that  remained  to  be  done  was  to 
ascertain  by  taking  an  acccmnt  of  the  indebted- 
ness existing  between  them.  Mc('.  then  carried 
on  business  on  his  own  behalf,  and  becoming 
insolvent,  made  an  assignment  to  the  plaintiff 
as  assignee  in  insidveiicv.  it  was  claimed  that 
upon  taking  accounts  between  MeC.  and  \V. , 
a  balance  would  be  found  due  to  W.,  for  which 
he  was  entitled  to  rank  upon  McC.  s  estate: — 
Hehl,  that  W.'s  claim  was  an  equitable  ileht, 
capable  of  being  ivscert.ained  by  the  C(mrt,  nd 
fm-  which  therefore  he  was  entitled  to  so  r..uk 
on  McC.'s  estate.     Hall  v.  Lannin,  30  C.  P.  204. 

On  the  insolvency  of  C.  &  Coondie  the  re- 
quisite proportion  of  creditors  granteil  C.  his 
discharge,  and  sohl  him  the  inscdvent  estate  at  a 
certain  price,  for  which  he  gave  his  promissory 
notes  payable  at  intervals.  Shortly  afterwards 
he  entered  into  partuershii)  with  one  M.,  and  a 
memorandum  was  executed  by  them,  by  which 
they  agreed  that  this  estate  should  form  their 
stock-in-trade,  and  become  their  property  eiiually, 
and  they  ecjually  assumed  the  liability  for  the 
amount  of  the  composition  notes.  \Vhile  the 
greater  part  of  these  notes  was  still  unpaid,  they 
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iiKidi'  nil  iiss,sij,'iiiiiciit  ill  iiiHdlvoiuiy.  Fnini  tlifir 
ftssi'lM  siidicii'ii^  wiiH  i'«'iili/»'il  to  pivy  tlit^ir  imrtiifi- 
Hlii|>  cii'ilifoi'M  ill  full,  iiiiillciivt!  11  Hiii'|iliiH.  Pur- 
ill^'  till' |i,'ii'tiii'i'slii|i  III'  ( '.  iV  M.,  M.  Iiiui  iidviiiici'il 
S'M)  til  till'  lirni.iiiiil  ( '.  hail  ilriiwii  mil  of  tin* 
liiisiiiiss  .*>S,S.'J(i  in  rxciHs  iil'  liin  hIiiuc.  TIu' 
I'l'cilitiirs  of  ( '.  clMinicil  tlmt  the  ulinic  of  t.lii' 
siir|iliiM  hIioiiM  111'  niiiilii'il  towiiril  tlii'  |iiiyiii('iit; 
of  till'  I'Diiijiositioii  iiotcH  ;  lint,  llrlil.  tli.it  M. 
WIIH  lilst,  rlltitli'il  to  111'  luiiil  till!  .'jriHH.'JI'i  witli 
inti^rcst  iipon  tlu^  '?''>(••),  n»  tlmt  wiih  ii  Iohii  to  the 
tiriii,  lint  no  iutcri'.-'t  niion  tin-  iivrnir.ift  ;  anil 
that  ('.,  ami  tliiiiiij;h  him  liis  iTcilitms,  liail  a 
ri^lit  to  iiisiMt  ii|ii>ii  till'  i'om|iositioii  imti's  lii'iii)^ 
|i,'iiil  lii'l'oiT  any  of  tin'  ii'siilin'of  thi'  Hiii|ilnM  w.-im 
iliviili'il  lii'twL'cn  ('.  it  M.  A'r  Clinnliiii,  i  A\>\>. 
\i.   IH,-|. 

'rill'  iicilitorH  of  a  |iartm'ishi|i  I'liiiMistiiij,'  of 
tlii'i'c  |inrtnriH,  I'lniMi'iili'ii  to  j^ivi'  llii'in  an  cxlt'ii 
Nioii  on  Mi'Vi'ial  I'limlitioiiM,  oni'  liciiiL;  that  oik}  of 
till'  |i:iitniis  shiiiiM  iitiii'  from  tin'  liitn.  W'liiui 
till' ili.x.iiilntioii  tooli  jilaci' a  Niim  of  .'<>l,  IlKS  hIooiI 
on  the  lioolis  of  till'  iiaitiirrslii])  to  tlu' i  ri'iiit  of 
till'  ii'tiiin^' iiaitiiiT,  Init  iiotliiii),'  was  saiil  at  tin; 
tiini'  ill  ii'fi  Ti'iifi'  to  tlMHi'laini  ;  lli'M,  that  tliis 
I'laim  «;is  not  |iiovalili'  against  the  rstatc  of  tin; 
ooiitinniii;,'  paitiu'is  on  tinir  insolvrni'y.  //i  cc 
l\'/iili  nil, I  (iihiiiiii,  /iiHiilniits.  4  A|i|i.  I{.  41(). 

Si'c  /i,  rr  Cii/nii  ,1  III,,  '<{;  r.  I',  ;«t8,  |i.  ■t-.'s,') ; 

liiibrs.  Ihiii'hiini,  lit  Cliy.  Ii:i,  p.  •JlWS  ;  Wat- 
Miiii  V.   Mii.'inii,  !!•_'( 'liy,   KSti,  p.  'l-JltH. 

(il)   Si/Of. 

Sco  .i/(/,svi»  V.  M,i,;i,.ii,t/,/,\'tQ.  n.  ii;». 


(I')  (t//ii  r  ('((.s'i'.t. 

Tilt'  claimant  was  tho  wifo  of  tliu  insolvunt, 
ainl  clainu'il  to  prove  against  his  entati'  for  nioiicy 
k'lit  anil  inti'i'i'st  tin  roon.  'I'lii'  toiiti'stants  ilis- 
jnitiil  till"  claim.  Tlic  jmlgc  having  foiiinl  all 
ipicstions  of  fact  in  favour  of  the  cl.iiinant  : 
lldil,  that  the  fact  of  the  claimant  heiii^'  I  lie 
wife  of  the  insolvent  ilid  not  ilcliar  her  from 
proviii!^  ;iL;aiiist  his  estate  as  a  creilitor,  lint  that 
uniK  r  the  eircumstaines  the  iiuestion  was  a  fair 
one  for  jiitlieial  iiii|niry,  ami  no  costs  were 
allowed  the  ilaiiiiant.  hi  rv  DniujirliiUi,  mi 
[iixolniit,  \\\  L.  .1.  N.  S.  4-_'.-('.  C.  Mac- 
doiiald. 

A  married  woman,  married  in  IStiJ),  transfer- 
red certain  shares,  which  fornicil  part  of  her 
separate  estate,  to  her  liushaiid,  the  insolvent,  in 
IS7I,  for  tiie  ])urposc  of  lieiii)^  used  in  his  Imsi- 
ncss,  niioii  a  ]iroinise  of  rejiaynient  liy  him  :  - 
Held,  reversing  the  decree  of  the  County  Court, 
that  she  was  entitled  to  prove  as  a  creditor. 
Clear  and  conviiieiiig  evidence  of  the  hoiia  tides 
of  such  a  claim,  and  of  the  actual  creation  of  the 
delit  at  the  time  of  the  alleged  loan,  should  be 
given  before  admitting  it  to  proof.  Re  Milk);  1 
App.  K.  3i».S. 

In  February,  1858,  S.  &  B.  aiul  K.  B.  became 
acconimodation  indorsera  for  A.  B.  for  Sir),000, 
and  K.  B.  alone  indorsed  for  an  additional  sum  of 
??r),lK)0,  A.  B.  giving  a  chattel  luortgiige  on  liia 
jiersonal  effects,  including  certain  bills,  uotea  and 
over  due  accounts,  as  security  against  their  lia- 
bility as  indoraera.  At  the  same  time  E.  B.  exe- 
cuted to  S.  &  B.  a  uiortgagu  ou  hia  farm  to  aecure 


them  to  tlieextent  of  liii.">,(MM)(ir kh  iiiiicjm,  ■ 
remain  iiii|iaiil  of  such  ?ii>,(MMIiiit|. |. .,,,.,]  ."''• 
jiroeeeils  of  the  cll'dtel  jiro|ieity  sn  inn't',  ,m 
payment  thereof,  in  July  fiilli.wln^  \^'\t  , 
I'llli'd  another  indi'iitlire  or  trust  iln.il  .  ■" 
silrll  mortgage,  and  he  thereliy  ;issiir|||.,'|  .u 
stnnding  debts  due  or  owing  til  hiiu,  iii,ln,'|j||',' 

bills,    notes,    jililgliieiits,  and    I k  iiii,,,,,,,,'' 

enable  the  iiidorsers  "to  |iay,  siitl»|'v  hiiI'i 
charge  the  said  accoinniodatiiiii  |i:i|iii's(', i|„l  ' 
'  by  them  as  afurcsaid."  In  ISlVJ  tin.  uii,  " 
Who  hail  the  management  nl  Mir  siTiirjii  i 
redllei'iltlie,'ii!'JI»,IMK»iliili'lileiliii>sti,;,li,„|(!i|';,|l 

■  when  K.  It.'s  f.'inii  was  sold  ami  |||,.  suui  i.iVi'n 
secured  thereiHi  was  paid  to  Hi,'  li.mlis,  hIi,|1 

1  the  accoinmiiilatioii  paper,  llms  rnluij,,,', '.' 
|i'laiiii  of  the  banks  to  .SI,'.!!!!),  f,,|'  \vlii,.|"i 
'  .•U'Cepted    the    rumpositiiiii    iiuIi'm  ,,f  ,s    t  n 

H.s.    ltd.    in   the  i;,   they    li.iving  a|„,iit 'tiij,  ,■ 
I  made  a  compiisitiiiii  villi  their  I'l'djitni's    \  ^ 

all    of    these   compimition   imli's  ,S.  fi  |>  ,,.1 
1  iiuently  paid  .     Some  time  afterwaiils  anil  ],.((, 

default  In  payment  of  .any  uf  Mir  niiiii,,,.,^, 
,  notes,  S.  ,1:  |{.  became  insolvi'iil  ;  an  a»,.i..|,  j 
[  their  estate  was  duly  .■ippniiitcl,  ;,||,1  ,||,^|J 
i  proved  upon  tl'i'ir  estate  for  tlir  imii.iiij  ....nJ 
I  tioii  notes.  .•Mioiit  a  moiitli  altiTHaiils  1 
I  became  insolvent,  and  at  the  tiine  ui  iIhi, 

]iroeeeiliiigs  I'',.  15.  had  also  lin'iiinr  in,,, 
1  Aiiiongst  the  etVects  so  assi;;iii'i|  liv  |||,. ,;, 
I  .liily  was  a  jndgnieiit  ag;iiiisl  tlie  ilelVinJu,!,, 

■  railway  company,  recoveri.'il  .'inainst  tl.niiliv 
B.,  which  together  with  one  I'l'i'iivei-nl  ,ii.j 
the  company  in  the  n.'inies  nf  S.  ,\   |',.  i,,,,!  [^ 

I  was   coiiipriiiiiised   at    .■r;i,.")(IO  :     ||,.1,|,  {'■,,,[ 
;  deeds  of  aHsigiimeiit  did  iml  cirati'  a  tni.l, 
'  moneys  received  upon  such  i'iiiii|i|M|jii^|,j|,i 
j  of   the   banks;  and   tli;it  iimli'i'  thr  ml,,  n, 
l>;irte  W'.iriiiL;,  their  only  right  wa.s  tuivint 
the  estate  of  ,S.  i\i  \\.  (,,r  iln.  riiiii|i(isiti,i|i  n( 
I  reiii.'iining  in  their  liainlH.     .l/lchiu  v.  /(»■/•' 
I  I.ilk-r  II ill, III    H.    W.  i'li,,  'j;!  <'liy.   Ill, 

'      An  insurance  company  li;ii|  Jn'cn  lioin..i,lii|i] 

the  ;»1   Vict.  c.  -48,  I).,  to  traiisart  liiv;iii,lir,|] 

marine  iiisiiranei'  business,  alMiiiit;;li  it<..r.'- 

charter  authorized   the   traiis.-irtinii  ,,i  iir," 

J  marine   iiisiiraiiei',  without   ili.'^tiiirti.in  n:„ 

I  from  inland  marine.    The  hnMrr.s  iifi«v,iiii;;, 

policies,  though  resident  in  ( 'aiiaila,  arc; 
:  titled  to  rjuik  as  crcditnrs  on  the  fiunMij 
j  with  and  reiiiaining  in  the  li.imls  nl  tlk.' 
nient,   in   the   event  of  the  t'iiiii|iany  Ik^  : 
j  insolvent.      (I'lvcn  v.  The  I'n'nni-inl  Imf, 
Cliv.  'A'A.      Atlirmed  in  appeal.    S.  t'  i\ 
H.  ■.■)•_>!. 

See    Mi:M(iKt,'t'  v.    Kiin/,    I)  Aiiii. 
421)1. 


(i,   Ojii  rii/'iDii  ,if  l-'.iiciitiitii.<, 

An  execution  against  an  iii.snlvciit  tt^ 
suiierseded  by  an  attac^hnu'iit  in  iiisii|\i« 
a  chattel    mortgage    void  against  an  da".| 
creditor,  but  gooil  against  an  a.ssiL'nrf  ita 
vency,  prevails  over  an  exei'iitimi  .sn  ^ll!*NJ| 
Ontario  Hunk  v,    Wilrux,  AW  (,t.  H.  «' 


7.  Fraud  and  Fruadukni  PM\Mm\ 

(a)  Transactions  I'rotecltl 

Payments  or  Securities  ijiren  unikrPr''i 
Traders,  who  had  been  in  busiiiesjioril 


11:111 


m 
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lit  of  !j'>.tf'<^'"'**"l»"i'li;i»iiii;,|,J 
1   mlcll*l''>.<WMt.'lllcTIl|,|,lymi;t| 

li'it.lcl  iirolHTly  Si,  m(irt[;aj,,lm 
.      ill  July  I'lillnwinn  A.  1',,  f,^ 

ll(l('llt<ll'>'  111'  tlllst  ,Ur.l,  Vnntid 
iUul  lit!  UliTi'liy  iism);ni',l  alluiijj 
lii(Mir(i\vin>;t"liiiii,  ini'liuliiiiji^ 
Ij^iut'iiti*,  mill  liiMik  :iiTiiuiit«,  J 
irsi'Vf*  "to  I'MV,  siitisiy,  III/  ■ 

niM'Ollllllotlill  ilill  y-^\nv  sii  iliil.itlJ 

ri'Hiviil."  I"  "^'''■-'.  "ii'  W11111J.0J] 
iiiiiinfiii''"*  "'  ""■  si'''"nli'»,  liv 
,(HK)iiicli'lit<''li'>'-^t"'''|"'il*ti.'.»l(i! 
rni  wMHHoM  mill  llir  siiiii I.! s.'ijKl 
1  \v««  l>iii<l  to  till'  li.iiiKs,  ttlmJiJ 
ntioii  liiilii'T,  IliiH  i-i'iliuiii:  tU 
lUiiUs  to  !:41,'.HH>,  l\ii'  wliicli  til 
loiniioxiti""  ii'iti'^  I'f  !^.  *:  Hi 
C,  lli>'y  l>;iviiiK  '''"'"t  tliK  till 
litioii  witli  tlii'li't'ii'ilitnrs,   N, 

•oiiii"iwit''""  '>"'>'*'  ^-  ^  ''  -1 
Soiiif  till"''  iitti'i'wiivils  iiiLlK^iij 

,'iiu!iit   'if  ''I'ly  "'   ""■  '■"ii>!"'>itii 
lu'Ciiiui'  iusiilvi'iit  ;  ;iii  ;is«;:iirrl 

as  ililly   iiiilMiiiitcil,  mill  ih,  nisj 

:,\'V\V  cstlltl'   tnrtllr  llU|i.Ui|."ll,|.« 

Alioiit  11  iiioutli  iUtrn\iii'il»  A.I 
■cut,  ami  :il  tln'  tiiiir  ai  tlii'|iM 
I'",.  U.  li:iil  "Isii  liiM'iiiiii'  iiiMlvtJ 
clVi'cls  so  iissi^;iiiMl  Uy  tlu'.ii»l| 
Kljilllflll  lljUMllist  (iirili-lVli.l:ilits,i 
mnv,  rct'ovi'i-iiil  :i;i;iiiist  tln'iiild 
tluT   with  -iiii'  I'l'i'iivi'iv.l  Kjiij 


H' 


of  S.  \  I'l.  nli'l  LI 


111  till'  llillll>''<  ' 

luisfil  at   ?<l,.''tH>t     \M>\.  tiiitt 

jflllllcllt  iliil  lint  iTiMtfMlni-',^ 
ivi'il  mioll  Slli'll  riilill>liil"i>i'll,;,v.j 
;H  ;    1111(1    tliat    lUliIrl'  Uk'  niliMllI 

ln.'tlu'ir  only  liulit  wiistowiUJ 

I's.  it  I*-  '""■  ''"'  i'iii»li"»i'i""i»<| 

thuif  IiiukIs.    All'-hhi  V.  /(";!■•' 

/^  W.  Co.,  'J:i''iiy.  111. 

ncofomiianv  liail  liccii  lio.'ii.-nl;»il 
0.  'IS,  !>.,  to  ti':ins;i(t  liri-,uil;i,lJ 
uu'c   liusiiu'ss,  altlimi.^li  it-'r" 
lovi/.oil   till'   traii-^ai'tiiMi  mI  fr 
raui'i',  witlioiit  ilistiiutMii  ■'■■'■)\ 
niiiriiif.    'I'lu'linliliTsiifiiiViiiUiu 
li  i-i'siili'iit  in  <'Mii;iil;i,aiiii'!J 
IS  civilitovs  oil  tin-  t'un.Mii'-ij 
iiiaiiiiiig  in  tlio  liamU  of  tlk;M^ 
„•   t'V.-iit  of  till-  .■i.mi.imv  I-" 

(lm;,y.  77,c  /'- J"™';'";' 

Atliriiiti'l  in  aiil"'al.    .V'.tJ 


l,iM<r  V.   Kiiij,    :i  Aiii 


K.  111,1 


Ij.  Oi»rnth,i  nf  K.rn;dm.^. 
lutio.i  ai^aiust  an  ins.ilv.'.it  ■* 
1  bv  an  attachni.Mit  111  uM»^\ 
Lioi-tgage  voiil  against  aiu*1 
L  ^.M..l  against  ■».  as„gi>«  «J 
Laiis  over  an  oxci'uti.m  so  >i!« 
Ik-v.   iri/<-w,4:Ui.B.M 

1(a)  rnwsarlhiiis  ProKd':''' 
ho  ha<l  been  in  teiuc.sior« 


III  were  ut  tlio  eiiil  of  that  time  ,  making  of  the  ileeil,  ami  that  it  vvmn  a  l>oiii\  liilu 

transaction  :     llchl,  reversing'   the  jiiiigmcnt  of 

IS 


Wit  llll'llt''"'  '"  11,  I       r 

I"'  I ,t  ..ircuiiistaiieeH,  hail  scut  an  onlerlor 

•  lltful*™''        - 


"1  tlit'ir  largest  iM'eilitor,  whose  account  j  ( 'oinnioii  I'jeas,  ("JNC.  I*.  I, '!'_',)  that  tlic  ilcei I  was 
"  t'tlii)  lirni  liail  iiiereased  to  dimhle  the  '  not  voiil  iiniler  see.  I.'M)  or  lUlI  of  the  act  of  isy.'i, 
"*    I  was  originally  agreeil  that  it  slioiilil  '.  as  the  cviilciicc  iliil  not  siicw  that  the  creilitois 


nor  iinilcr 


■mills  were   |iai'keil  mi,  hilt  not  sent    were  iiijiircil,  ohsti'iictei 

wlicii  one  of  the  linn   waiteit  011  |  see.  l.'tK,  as  it  diil  not  ajiiiear  that  it  was  an  iiii 


lint,  anil  a  trans- 
tkri'iirwaH  acce|itcil^  l>y  l'i''_';'|>'' 


»c-''''«'>'"'>"':';'::Ti::!r;.....iiitor:  nd 


Biillllt 

^nllH'll   «l 

'*".'litiir  taking  with  him  a  list  of  (Ichts  line  j  just    |ircfcrein'e,    or   made    in    contciiii>lation   of 

'■".     iiltriiding,    hy    arrangement  with   his  '  insolvency.     Seinhle,   |icr   I'attcrson,  .1 .  .\  .,  iliat 

■  til  iiller  til  iiHsign  to  the  creditor  such  of    even  if  the  ci|iiity  of  redemption  was  in  siihstance 

"• '   iiiiits  as  the  creditor  should  select,  and  i  the  whole  of  the  insolvents  estate,    the  convey- 

.  ici'iiriliiigly  '"''  ""'-'■'  ""  heiiig  asked  if    aiiei!  thereof  was  not  an  act  of  insolvency  within 

'  '      '  see.  H,  snli-s.    /.,  inasiniicli  as  the   iiisohent  was 

not  in  trade  at  the  time,  and  the  ei|iiity  of  rc- 

dem|itioii    was    stock-in-trade.        Mrl'Jilirnii/^  v. 

/'iiiwrr,  -2  Ai-i).  It.  •»;(!). 

In  May,  IHTl,  .\.,  a  inaiiufactnrer,  o|iiiicil  an 

aeeount   with   a    hank,    ri'preseiiting   himself  as 

liciiig  in   good   circumstances   with   a  capital  of 

.^•JtKOOOoverall  his  lialiilities,  which  was  iMlicvcd 

liy  • '-.  the  hank  agent,  who  thought  liini  doing  a 

llonrisliing   hiisincss,    and    A.  tlieii    |iroiiiiscd    to 

ilid  as   such  fraudulent  and  j  kec|)  ( '.  always  well  su|(|ilieil  with  collaterals  for 

'ai'iust  tlie  general  hody  of  creditors,  and  ;  any  aceoniniodation  aH'ordcd  him.     In  Uccenihcr, 

■^-    lints  negatived   the  e.xisteiiei!   of   any;  I'STTt,  A.   a|)|ilieil   to  ( '.  for  assistance,  and   |iro- 

poscd  that  he  slionld  w.irelioiise  his  goods  as 
manufactnred,  and  |iIci1mc  llie  receipts  of  the 
warclioiiseinaii  to  the  hank  for  advances  to  he 
niaile  to  hini  ;  which  prnpos.il  was  .u'cciieil  toliy 
< '.  Advances  wi'ic  accordingly  made,  fur  which 
receipts  wviv  deposited  with  ( '.  on  tlie  I'.ttli  of 
,)aiiiiary,  'jr>tli  of  .laniiary,  Ist  of  l''elirn.'iry,  and 
7th  of  Kehriiary.  Onthe'Jdth  l''elirii:iry,  ,\.,  in 
compliance  with  a  demand  hy  sonic  of  his  credi- 
tors, ex(!cuted  an  assignment  in  insolvency.  On 
a  hill  liled  to  impcacli  tlntse  transai'tioiis  as  an 
unjust  |iieferencii  the  court,  heiiig  satislicd  that 
they  all  took  place  in  ^rood  f.iitli,  and  not  in 
(Mintemplation  of  insolvency  :  Held,  that  the 
hank  was  entitled  to  hold  tiieir  lien  on  such  of 
the  receipts  as  were  so  deposited  more  than  I  liirty 
days  hefore  the  assigniiients  in  insolvency,  Imt 
in  respect  of  such  of  them  as  were  deposited 
within  the  thirty  days  the  hank  I'oiild  not  claim 
any  liiui  or  priority.  Meld,  also,  that  tiie  same 
rule  wasapplicahlc  to  pioiiiissory  notes  dciiosited 
with  tile  hank  as  collateral  security.  'I'lie  |)ro- 
mise,  however,  to  keep  ( '.  wdl  supplied  with 
collaterals  w,is  of  too  vague  and  general  a  charac- 
ter to  entitle  the  hank  to  letain  any  lien.  Ihit 
when;  advances  were  to  heniadiMiii  goods  manu- 
f.aetured  reiuaining  unsold  (without  M|iecifyiiig 
any  iiuantity),  and  (1.  was  to  judge  of  the 
amount  of  the  advancits  to  he  made  :  Held,  that 
this  agreement  was  not  so  vague  or  uncertain  as 
to  iirevent  the  hank  obtaining  security  hir  ad- 
vances. Siitcr  V.  T/ii'  MiirlitnilH'  linnl:,  '1\  ( 'iiy. 
3(ir). 

It  is  incuin))eut  on  a  party  seeking  to  iniiieaeh, 
as  an  unjust  preference,  a  transaction  hetweeii  a 
debtor  and  his  creditor  occurring  more  than  thirty 
days  hefore  insolvency,  to  jirove  that  such  trans- 
action took  place  in  contemplation  of  in.iolvency. 
A.  owned  a  barley  mill,  which  he  was  endeavour- 
ing to  sell  to  one  T.,  whose  notes  he  was  to 
accept  in  payment,  and  in  December,  187"),  he 
arranged  with  C  that  these  notes  were  to  be 
handed  over  in  security  for  all  his  notes  then 
under  discount.  Subseijuently,  and  on  the  7th 
of  February,  187(5,  the  sale  to  T.  having  fallen 
through,  ho  executed  a  memorandum  in  writing 
transferring  to  G.  "as  collateral  security  against 
paper  discounted  for  nie,  my  right,   title,   and 


r  ,||i^  „iis  snllifielit  pressure  011  the  part  of 
,litiir  to  prevent  the  a.ssigmncnt  being  eon- 
1  IS  v  prc'iieiitial  one   within   the   act. 

j;;v;/i-vi<™,-^<'i,y.  u*. 

n,i.il..mc  rciKirteil  21'  Cliy.  217,  declaring 
tthiansignniciit  hy  the  insolvent  to  the  de- 
lfts was,  nmlor  tlic  circumstances  appearing, 
"i^.,.,,„tial  iLisigiinicnt  within  the  meaning  of 
I  lii.siilvoiil  Aet, 

,  tlie  genera 
cts  iicgativi 
iiiK  hiiving  lieeii  hrollght  to  bear  11  [ion  tlu! 
t„r,  siia.s  to  iiiillH'e  liim  to  make   the  assij^n 
iilliriiiiil,  i"ii''l'^''"''"M>  with  costs:     Held, 
tli;it  uvou  if  pii'ssiirc  had  bet:n  proved  in  the 
itoiiulilniit,  iiii.lcr  the  ruling  in  Davidson 
ss  'J-U'liy.    "-'J,      ive  validated  the    assigii- 
'ihmiUm  v.  Ahhiinx,  2-t  (!hy.  41-t. 

,l)nrhU,  v.  M<l„w^,  22  Chy.  217,  4287  : 

/,„„v.  A'ii>«,  24t'liy.  22,  42SH. 

l„i\.vi(W/«. 9. -Although  the  rule  at  law  is, 

;iii  iiistruiiifiit  intciided  either  to  assign  or 

i;i.i'hattils<if  wliii:ii  the  assignor  has  not  the 

isiuii,  is  imiierh^ct  without  some  siibseipieiit 

ol  tlw  assignor,  tlic  same   is  not  the  case   in 

itv;iiuiliier  does  it  prevail   in    insolvcncv 

((lilini's,  where  tile  court  is   bound  to   work 

ijinties  lietweeu  the  parties,     lliider  the 

UiistaiiL'us  of  this  case,   the  mortgagee,   was 

^eulitlcil  til  after  acipiired  property  as  against 

!.si);iiL'f  in  insolvency.     yiV  Thirkili     J'rrriii 

f(i,.l,  'Jl  I'hy.  4'.»2. 

,  ti.uisffi- iif  property  by  a   debtor,   which 

;i  ticilitiir  a  preference    over    the   other 

.ii>,  is  nut    iiccessarily    void   as    one    by 

ii.ilitiirs  are  injured,   obstructed  or  de- 

;  ami  where   sii;;ii   a   preference  was  not 

I  ill  ciintoniplatioii  of  insolvency,  and  was 

jijiist,  it  was  held  valid.     The  insolvent,  six 

'sliifore  an  attachment  issued  against  him, 

lyal  his  oiiuity  of  redemption  in  certain 

It"  till)  ilufuiulant,  upon  trint  to  sell   the 

\,  ;inil  apjily  the  proceeds,  after  payment  of 

jirtgage,  in  paynieiit  of   the    pre-existing 

idut  to  the  ilefeiidaut  and  one  T.,  and  to 

over  the  surplus,  if  any,  to  the  insolvent. 

isiilvfiit  hail  previously  failed  to  effect  a 

I  the  land  for  iiuire  than  the  mortgage  debt. 

I  uotainie.ir  clearly  what  other  property  the 

jieiit  had  at  the  date  of  the  deed,  or  what 

iklits  lie  owed.    The    estate,    however, 

i  came  into  the  hands  of  the  assignee  con- 

'1  of  a  watch,   while    the    claims    proved 

Btcil  to  $277.80.    The  evidence   dul  not 

Muit  the  deed  was  maile  in  contemplation 

dvency.    The  learned  judge  at  the  trial 

lihat  there  was  no  fraud  or  preference  iu  the 
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rt<lvaiK'iMl  !<1W  for 
iiut'iitly    the   HoiiM, 


intcTL'Ht  in  ii  Itarley  mill  *  '  kuupiiig  tiiu  jirivi- 
lugu  of  iliH|)oHiiig  of  tliu  Haniu  iiiul  nandiiig  to  v<'<i 
tilt!  iiroiiii.HMorj'  notuH  of  tliu  "  imrchaHur  ;  Hclil, 
that  thi»  waH  not  an  nnjunt  iirofcioncu  :  that  thu 
bank  iiavinj^niadi' uilvanci'Hon  thu  faith  of  having 
tilt!  piduuu(U  of  thu  Halu  han<li!<l  ovur,  it  wim  no 
extunnion  of  their  sufurity,  on  thu  huIu  falling 
through,  to  iilitain  an  nuMignniunt  of  thu  niifl 
itaulf.     //<. 

In  l)ucuinl)ur,    187-1,  1'.  uxecututi  a  mortgage 
for  §'_',()00  in  lavourof  his  sonN,  to  Muciiro  nionuys 
ailvanui'il  liy  them  for  thu  ereution   of  Imihlingn 
on  thu  mortgage  iireniixus,  and  in  .hily  following  ' 
he  conveyeil  tlie  Hiimi'  [irojiurty,  with  other  lands,  ] 
to  hiH  daughter  in   trust  for  his  wife,  who  had 
the    same    [purjiose.     Sulisu-  • 
intending    to    henetit    their 
mother,  uxueuted  a  statutory  disuharge  of  their 
mortgage.      In  .luly,   IH7<>,  I',  having  heeomu  in- ' 
solvent,  his  assignee  instituted  jiroeeudings  im-  j 
puaehing  thu  eonveyanet'  to  tliu  witu  as  a  fraud 
upon  creditors,  and   w  iiieli  she  admitted  on  her  ' 
examination,   timugh  denied  l>y   her  answer,   to  ' 
have  lieeii  hy  way  of  seeurity  only.     'I'lie  court 
negatived  fraud  in  lM)th  tninsaetions,  and  madu  a 
decree  for  redcmiition,  declaiing  thu  wil'u  entitled  ' 
to  l>c  jiaid  the  two  sums  of  !*1W)  and  ??'i,000,  and 
her  costs.     The  maxim  "  ignorantia  juris  nemi- 
nem  excusat  "  treated  of  and  exiilainuil.     •Siiiilh 
v.  J)nir,  l>r>  Chy,  188.  I 

A  debtor  had  execnted  several  chattel  mort- 
gages to  sucnru  indorsers  of  his  pajiur,  and  after-  ; 
wards  a  i)ower  of  attorney  to  their  aiiiiointeu  to 
sell  and  jiay  tlie  mortgage  debts.  'I'lie  validity 
of  the  mortgages  under  the  act  for  the  registra- 
tion of  ehatcul  iiioitgages  was  disjiuted  and  not 
tlecided,  it  i)eing--Held,  tliat  the  power  was  in 
effect  an  ennitalile  assignment  :  that  the  trans- 
action was  neither  a  mortgage  nor  a  sale  :  tiir.t 
the  instrument  did  nol  reiiiiire  jvgistratioii  ;  and 
that  it  wa.s  a  valid  assignment  under  the  insolvent 
law,  on  tile  ground  oi  having  l)e(!ii  executed  to 
give  ellect  to  wliat  was  intended  by  the  mort- 
gages as  niulerstood  l)y  the  parties  thereto. 
Palki'sou  v.  KiuijiiUji,  25  Chy.  42a. 


meet  their  (engagements  or  of  anv  nwlaill 
entering  into  the  agreement,   that  tin.  , 
couhl  not  lie  impeaelied  under  .ithiT  tl  'i'.? 
ISlHt.    i:«lld,  or    \X\vi\   see.  ,,f  til,,   u        ' 

('m)k  V.  Ilvijii-H,  '2(5  Chy.  rm\ 


't  l( 


llehl,  that  a  l.ayi,,,.,,,  l,..  „„ 
rdinary  course  oi  I,„m„.„;', 


/'ill/llli  lltn.  I 
solvent  in  tin 

thirty  days  before  an  aHsignmcnt  n|  tii",\, 
writ  of  attaciimeiit,  is  not  void  iii|i|,,| 


ft  Hx 


\  the  act  of  bS7.'i,  unless  the  p.iyec  kiiiiH.iJ^it'i''; 


solvent's  inability   to  meet  his  (injacii 
full,  or  has  probable  cause  for  lieliuviim  tl 

to  exist,      llehl,  also,  that  an y  '" 

avoided  under  that  section   (  annMt  tiu 
under  see.  IH.'l  by  shewing  tli,-,t  jt  wu»  ii',^.|,'| 


eonteniiilation  of  insolvency,  and  that  it  > 
debtor  an   unjust   pieferein  e,  ,i„  ■■  ■.■.if'*" 
money  does  not  come  within  tliaf  «....*';. 


.V«, 


i'i'.MlUIlt 

IIIIKit     I 

er  see 

"   ii'li 

I; 

money  does  not  come  within  that  st'ttii'"^'" 
parte  Simpson,  1   DuC.  !»,   distiu^uishi.,! 
[  v.  llatchiiinuH,  2  A  [(p.  H.  4t)ri. 

The  insolvent    paid  a  note   t.i  tlie  li,,],! 
the   re(|Uest  of    his   .sureties,    \(||,,  l,.,,]  , ',*' 
mortgage  to    secure   the    aiimiiiit   (if  tli!^  ut 
within    thirty    days  of   his  beiiiij   iila^vl  i, 

i  s.ilveiicy.      It  appValvd   that    whTii  t'h,  .^^.1 
maile  this  rei|nest  neither  tlicy  n,,].  tin. crpfe 
wiio  held   the  note  and   moi't^,iL;e  kiii.H  „r 
probable  cause   for  lielievin^  that  thi'  injl], 

i  was  uiiiible  to  meet  his  engai;(.|j|,.|,t.s  j,,  j|,j| 
Meld,  reversing  the  decree  ol   l'rciiii||i„,t  (■ 

,  that  the  iiayment  was  not  V(jh[  within  « 
of  the  act  of   l,S7.">,  and  tiiat  the  as>iyuu.bi 
right  to  have  the  mortgage  iviiistati.ri  asa'ajj 

j  the  sureties.      A'-//- ,<  v.  I'ltiil,  .|  Aipii.  ||  ''^ 

I      See  liullidin  v.    Aviiiiirnn  i 
4288. 


( 'hv. 


(1))    Tniii.'^iir/iuii.i  Ai-nii/ril, 


On  the  11th  September,  M.  II.  ami  K  l|  i 
husband  made  a  chattel  ninit;.'ago  totlitim 
ion  Hank  to  secure  a   previous  iiiilulitt,li,rt| 

I  K.  H.  to  the  bank.      No  futuiv  da,,  w.isiiu! 

I  for  the   jiaynieiit,   ami  the    |iriivi>("i  inr  i 
Where  the  court  is  satisliud  that  an  arrange-  j  siou  until  default   was  strm  k  diit     \  intl 
muut  for  advance  on  mortgage  within  the  thirty  ,  attaehmeiit  in  insi.lveiiey  was  issunl  i|.ui,!tf 
days,     between   a    creditor   and    his   debtor,    is  I  H.  on  the  4th  October,    bS7."),  ainltw",. 
entered  into  l)oiii\  tide,  in  order  to  aiil  the  debtor  |  took  possession  of  the  mortgau',.il  chattilqi 
with  the  view  of  enabling  him  to  discharge  his  '  the  delitor's  po.ssessi(ui.     'Hi.',  hank  iLiiiHl 
obligations,  such  arrangument  will  be  sustained,  }  chattels  under  the  niortg.igc,  whiili  tlir  k 
notwithstanding  that  its  elfuct  is  to  give  such  j  contended  was  void  as  against  the  ciclit.ir. 
creditor  a  preference  over  other  ereditiu's  for  the  '■  bank  thereupon  petitioned  for  an  iinkr  ilmsi 
full  amount  of  his   claim,  including  a  prior  in- |  the  assignee  to  deliver  up  the  ^'omk    Itap 
ilebtedness,  and  that  the  debtor  became  hisolvent    that   the  debtor  had  long  pievidiitilv  Uti 
within  tliirty  days  from  the  time  of  entering  into    barrassed  ;  that  most  of   his   paiur  \re '^l 
such  arrangement.      In  such  a  ease  thu  onus  of  ;  protust  :  that  his  real  estate  was  also  imcj 

proving  the  bona  tides  of  thu  transaction  is  cast "       " 

upon  the  creditor  claiming  the  benetit  of  the 
sueurity.  Smith  v.  McLean,  25  Chy.  5(57.  See 
Kaliis  V.  IJertjert,  1  App.  II.  75,  p.  4285. 


C.  &,  P.,  carrying  on  busiueas  in  partnership, 
being  indebted  to  the  plaiutitf' s  firm  for  money 
advanced  to  carry  on  their  business,  in  consitler- 
ation  that  the  firm  would  indorse  a  note  helil  by 
C.  &  P.,  agreed  to  execute  a  mortgage  securing 
their  indeiitedness,  and  for  the  nidemnity  of 
the  firm  against  this  and  other  indorsements. 
Eighteen  months  after  the  execution  of  suck 
mortgage  O.  &  P.  became  insolvent : — Held,  in 
the  aijsence  of  evidence  of  knowledge  on  the  part 
of  the  mortgagees  of  the  inability  of  C.  &  P.  to 


to   thu   bank   and  others,  aiui  im  ]iitsisft< 
shewn  to  obtain  the  mortgage,  and  im  p, 
was  made  of  any  future  ailvaiioe.    Tlio  j 
insolvency  declined  to  grant  the  nnlcr  [k-i 
for,  holding  the  mortgage  void  undir  snil 
and  1.3.3 :— Held,  under  these  eirciimst;uiid,if 
an  elaborate  review  of  the  Eugli.sli  an.l  (n 
authorities  bearing  on  the  subject,  that  tin 
tel  mortgage  was  fraudulent  and  viiiilajiaj 
creditors,  anil  the  appeal  was  disniissfi,/ 
costs.     In  re  Hurst,  an  Imolvunt,  6  P. ' 
C.  L.  Chamb. — Harrison. 

An  assignment  of  the  whole  of  a  detoid 
to  secure  a  pre-existing  debt  is  valiil  »ii 
further  advance  is  made,  and  there  i.<.il)a>l 


SV,Y. 


v:^\\ 


BANK1{UPT<!Y  AND  INSOLVENCY. 


428G 


L'liu'uts  111- < if  iiiiy  mMnfnW, ,, 
;  iiLtrreliii'lit,   tliat  tlif  snuruy 
I'acTieil  \iniKT  iitliiT  till'  Imm, 
IHHril  Hcf. 

:c.  ( iiy.  .w-' 


f  till'  iut  iif  |s-5 


Jfltl,  that  ii  liiiyiiiuiit  l,y  „„  j,^ 
(liimry  foursc  nl  Imsiiifni.  Mnim 
re  an  aHsignini'iit  ni- tlu'iwu,.,,,'^ 
■  lit,  is  not  vciiil  iniiliTKw.  \'H^ 
iinli'sx  till'  |iiiyoc  kuciwudi  \,\„^ 
ty  1(1  niuet  \m  iii«a);cimiiu  i 
iilik  ciiUHn  tor  livlicviiij;  thf  .juj 

al«ii,  that  aiMdUry  (nis iiaut  ii,f 
tliat  Huctiipii  caniiiit  \k  ,iv„i,l 
liy  ulii'wili^!  that  it  W;w  inu.lr 
il'inHiilvfiK'y,  ami  that  it;:ni-ili( 
irtt  juvfiTuiici',  as  a  ii:i>iiiMitii 
;  LMinif  within  tliat  scrtmii.   y 

1   Di'tl.  '.»,   ilistiii'^iiislu'il.    > 

it   iiaiii  '^  ""'^"'   '"  *'"^  M'liti 

\iis   Miivi:tic.i,    "h'l  h:i'l  ;;ntj( 

iL'cnri!  thi'    anKiimt  nf  tlii' 

ilayn  iif  hi;*  ln-'iiii;   iiIu'tiI  i 

ajuiVari'il   that   when  tln'  mimiJ 

lost  nfilher  thi'y  imr  llii'dv*jj 

ni)te  and   nmrt-a^o  kiii'w  nri 

J  I'cir  hflicvin;^  that  tliu  iiiviiv^ 

",  nn-'ct  liis  unj^a,L:i'iiii'iit.s  inid;- 

Ijjr   tht;     duLTCl!    Ol     I'lMlullui't,  V,l,| 

iiont  was  nut  voiil  witliiii  mc.1I 

IST.'t,  anil  that  tlu^  as^imnrlnlj 

thu  nuirtKag.'  iviiistati'il  as.ij 

A'r/A.f  V.  /'""',  lAit.  l;.  1. 

„i  V.    .1  )•//(■■-■' /•"":/.  -*  ''liy.  '.'ill 


,)    TriiiiKiirrniiif  Arniiliil. 

h  Si'iptouihcr,  M.  II.  ■M>\  K.11.1 
Ic  a  ohatti'l  nwvrtiiM.m' tnthtlM 
soi'nre  a   iireviuus  imlelitttlinal 
hank.     Nf  fittmv  ihiy  wnsnii 
nient,   ami  the    iiruvisn  l..r  [.^iJ 
jfanlt    was  stnn  k   nut.    A  unil 
,1  inHclvenuy  was  i:*»m-il  ii^^ 
til  Octuher,    1ST.'>,  ami  tk 
ion  of  the  ni()rt^:i,U''<l  oliattil>tM| 
possession.     'Ih.'  Imiik  iLuikiJ 
or  the  niortgayc,  xvludi  tlu- 1-: 
■as  voiil  as  against  tlio  m>m: 
poll  petithmeil  for  an  or.ler '1 
tixleliverin.tlu'jiooas.    Itm 
■l.tor  hail  long  piuvimii'ly  hai 
that  most  of   Ills   I'iiiK-r  w;i>  -J 
at  his  real  estatu  was  alsH  nvn^ 
(.  and  others,  ;'.iul  no  liri'«aM 
l.tain  the  mortgage,  aiui..i  k< 
f  any  future  advanee.    Hicjs* 
ileclined  to  grant  the  i.r.kr  i- nrJ 
'  the  mortgage  void  iimU'r  i«J 
rield,  under  these  eiretimstaiKa,* 
[e  review  of  the  EuglisliM'Uj^ 
bearing  on  the  suhject,  that  tW 

',e  was  fraudulent  and  vuMaiU 

hnd  the  appeal  was  .hsmis^U 

\re  niirst,  an  Insolmit,bi.  ti.fl 

tb. — Harrison. 

pmentofthewholeofajetej 

la  pre-existing  deht  is  \M^^ 
'rai^e  is  made,  and  there  isab 


,  (jiii,  ,iiiil  intention  that  thi^  hnsincHs  of 
IjL.  UtiT"'"  h>' tarried  on.  Tiio  in.solvent gave 
I  'fliin  >■''*"''''"'""  '^'''■'•^tt'l  mortgage  upon  the 
I  hXi'f  I'i*  *''"''*  ""'"  '"'  '"  ^'''''''  ''*•  '"'y  ''""■ 
■I  I'ltsi'i'iitii'"'""'''  iniglit  he  in  IiIh  store,  for 
(xiitiiiL'  ihht  and  a  fresli  advanee  ;  hut  tlie 
,  i.iia'sot  ">'t  '"  *'"'  •■''I""''  shewed  that  the 
.'WiLslii't  mule  with  the  lmii;\  tide  lielief 
ntiiitiiiii  tli.it  the  tiiisini'ss  would  he  eairieil 
'''l',"'  1,  the  relief  athinled  :  Held,  that  tlu' 
'  rt 'iL'e  was  liaiiduliut,  and  eould  not  he  sup- 
Ltltveii  fill'  the  further  advanee.  A'i(/((.i  v. 
f,f;/l/■^  I  App.  K.  "o. 

Ill,,  li'iiriie.l  judge  found,  undersei!.  i;t()of  the 

ST."),  that  the  mortgagee  did  not  know  of 

.ilvi'iits'  iuahility   to  meet   their  engage 

lilt  tli'it  it  w;is  notorious,  and  that  he  had 

iliilile  eaiice  tor  helieving  it,  so  that  the  mort 

II    <iinied  to  he  made  with  intent 

and  as  a  eoiielnsion   froiii 


ilenoe  went  to  shew  that  the  |)laintitr  in  faet  pur- 
idiased  the  Imsiness  at  M'l  pereeiit  cliseimut,  i.e., 

;  for  i*'J,7(H),  ami  there  were  other  einiimstmees  of 
suspieinii  :  Meld,  that  the  jury  pro|ii'rly  found 
the  sale  to  he  fraudulent  and  void  iiudi'r  sees,  H(i 
and  .SS  of  the  In.sidvent  Aet  of  LS(i!».     Ihdd,  also, 

I  that  e\en  if  the  plaintilf  were  innocent  of  wrong- 
fill  intent,  the  sale   of  his  whole  stoek  in  trade 


'I 
If  ill*' 
'nt; 


urs  ; 


K[t  iniist 

lolruiil  eii'iliti         ,  ,    .  , 

i|.  fai't.*,  lie  found  th.it  sueh  intent  was  known 

ItluiiiiTtKagee,  and  th.it  see.  I. 'JL' .also  applied  : 

LHiM,  tiiit  the  linditigof  the  f.U'ts  reiiiliied  hy 

lliliw.is  Kiist.iiiied  hy  theevidenee  ;  Imtthat 

ii'liLsii'ii  troll 

(tul,  :in'l  that  sec. 
,|„,/,.H/v,  •-' App. 


hy 

these  facts  w.'is  not  wiw 
l.'I'J  theivfon^  did  notapjily. 
I!,  '-'l. 


ii  rartiicrsliip  existing  hetween  two   persons 

■  within  three  iiioiitlisof  the  issue  of  a  writ  of 

ohiiifiit  in  iiisolvcney  dissolved,  and  one  of 

ii.irtiu'rs  transferred  his  interest  in  the  part- 

t,l,i|ii,i.,i|iL'rty  to  the  other,  hut  at  the  time  of 

triii*iei'  tiie  linn,  as  well  as  the  partiu'rs 

livi-liiillv.  wen'  insolvent,  which  they    were 

iir  had  prohahle   cause   for  helieving. 

|£iH:irils  the  remaining  partner  and  the  linn 

Mihiail  ill  insolvency  liy  compulsory  licjuida- 

^;iiiila4iirerelitiissignee  appointed  for  each: 

111],  thit  the  transfer  was  frandiileiit  and  void, 

1  that  untiling  p.iHscd  under  it;  and  that  the 

mu,.  iif  the  tirni,   thereforo,   and  not  of  the 

ir.itr  iiartiier,  was  entitled  to  the  I'lVects  of 

iiiirtni'i'sliiii  ;    and   an    order  made    l(y   the 

Bty  iiiiige  for  the  transfer  of  such  iiroperty 

»tlii' scjiaiate  to  the  joint  assignee  was  con- 

eil.    Ih'hl,  .llso,  that  even  if  the  partnei'ship 

iitiM'mlil  prove  against  the  elleets  in  the 

111  the  se])ar.itc  assignee,  so  that  all  that 

kni|iiin:il  was  a  direi'tion  to  that  efTect,  as 

lEikiiigiif  the  order  was  purely  a  matter  of 

letii'ii,  the  emirt  would  not  illterfer(^     fii  re 

./d/.,'2(!C'.  r,  :ws, 

liluintiff,  who  lived  in  Stirling  and  carried 

|ksiiiess  there,    went    to    Belleville,    ahout 

ity  miles  distant,  wiiere  he  saw  for  the  first 

klhdiit  midday  one  (1,,  who  was  in  husiness 

They  discussed   the   purchase    by    the 

Kff  iif  (1,'3  stock-in-trade,    amounting  to 

hiiijj'over^.OOO,  hut  concluded  no  bargain. 

pLiiiitiff  then  went  home,  realized  all  his 

lie  assets,  piirt  at  a  sacrifice,  returned  to 

irille  between  nine  and  ten  the  same  night 

tkis  son,  at  once  commenced  taking  stock 

l6,,  finished  next  evening  between  five  and 

Ithen,  without  making  any  enquiry  as  to 

jtoition  or  taking  any  advice  on  the  subject, 

ng  to  his  own  statement,  purchased  the 

^tHO  cents  on  $,  and  paid  over  to  G.  in 

!  purchase  money,  |4,279.     G.,  who  was 

nt  at  the  time,  l)eing  indebted  in  about 

I,  with  less  than  $5,000  of  assets,    ab- 

1  that  night  with  the  money.     Other  e  vi- 


was  ill  itself  an  net  of  liankru[itey',      /,/•(»</■.<  v. 
7'-<///../',  o(i(',  1',  44.T 

'      WUert!  II  sale  or  transfer  of  goods  is  made  to  a 
creditor  within  thirty  days  hetore  the  issuing  of 
a  writ  of  attachment  in  insolveney  ;     Held,  that 
!  the  st.itiitorv  presiiniption   r.iised  liy  see,    IH.'l  of 
the  aet  of  l,S7,">,  that  it  is  done  in  (!ontempl;ition 
of  insolveney,  is  not  displaced   liy  merely  sliew- 
',  ing  that  the  sale   or  transfi.r  w.is  hoiia  tich',  or 
that  the  creditor  did  not  know  or  h;id  not  proh- 
ahle cause  for  helieving  the  insolvent  w.is  mialile 
to  meet  his  eiiLMgenieiits,      In  this  case  the  goods 
wert^  delivered  to  the  defeiiilaiit,  an  .leeonimoda- 
tioii  acceptor  of  a  draft  drawn  on  him   hy  insol- 
vents, ,.|nd  protested  for  noiipaynient,  upon  the 
ilefeiidaiit  agreeiii;,'  to  take  U))  the  draft,  which 
he  did,     'The  only  evidence  as  to  the  condition 
of  til  •  insolvents' all'iiis  was,  that  within  three 
(lays  after  the  deliv.ry  of  the  g Is  tlii'   insol- 
vents made  an  .assii^miK.nt  i,.  piiisiiancc  of  the 
;iet,  their  lia'oilitii's  lieiiig  iipw.anls  of  .s|47. •)()() ; — 
Held,   limler   these   lilellliist.lllc.'S,    tll.lt   the   sale 
must  he  deemed  to  have  liceii  m  ide  in  eonteiiiiila- 
tion  of  insolvency,  ami  there  l);ing  no  evidence 
displacing  such  presuiniitioii,  the  defendant,  if  a 
creditor,  must  he  assiin  ed  to  have  olitained  an 
'  iiiijiist  prefereneo,  notwithstanding  the  jury  ex- 
[  (Uessly   foiinil  otherwise.      Held,   however,    that 
I  an  accommodation  acceptor  who  has  not  paid  the 
i  dr.ift  is  not  a  creditor  w  itliiii  the  nii'aniiig  of  the 
I  l."i;hd  sec.  of  the  act.  so  ,is  to  avoid  a  sale  made 
in  gooil  faith  and  in  the  ordinary  course  of  busi- 
;  ness.     Hrt'.ii.i  v,  linin,  ,'{0  ('.  I'.   I  "J  I, 

1  All  ilisidvent,  within  thirty  days  of  his  iiisol- 
'  veiK'y,  executed  a  iiiortg.ige  to  the  defendant  for 

alleged  money  advances,  A  coiiiiiositioii  was 
'  agreed  upon,  and  as  a  eidlatiMal  security  therefor 

defeiid.int  assigned  this  moitgage  to  the  assignee. 
}  TIk^  (■om]iosition  was  ap|).irently  not  carried  out, 

and  the  iihiintill',  the  assignee,  hrought  ejectment 
I  to  recover  the  mortgaged  iiremises,  claiming  both 

nmler  the  assignment  in  insolvency,  and  that  the 
;  mortgage  was  fraudulent  against  creditors  :  — 
I  Held,  ii))on  the  evidence  set  out  in  the  case,  that 
!  the  mortgage  was  rightly  found  to  be  fraudulent 
j  as  against  creditors,  and  that   the  plaintilf  was 

entitled  to  recover.      DachUni)  v.   Jloii-ii',  4.3  (}. 

H.  r)<)2. 

I 

j  O.  it  v.,  a  manufaetiiring  tir'ii,  being  unable 
!  to  meet  a  note  given  to  plaintitl'  in  the  course  of 
their  business,  at  the  plaintitr's  rcipiest,  gave 
him  a  chattel  mortgage  for  $1,.')00  and  interest, 
on  certain  machinery  and  tools  in  their  niaim- 
factory,  payable  in  eleven  months,  the  mortgage 
containing  a  covenant  by  the  mortg.agor  to  insure 
against  fire,  and  on  demand  to  assign  the  policy 
to  the  plaintiff.  No  insurance  was  etfecteil  after 
the  mortgage  was  executed,  and  shortly  there- 
after the  property  w.is  destroyed  by  fire.  The 
mortgagor,  however,  held  several  insurances  on 
the  property,  one  of  which  was  on  the  chattels, 
but  was  invalid,  and  another  in  the  Waterloo 
County  Mutual  Insurance  Company,  was  on  the 
building  only  in  which  these  goods  were,  not  on 
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15  ; 


tliii  kimicIh.  Somt'  ('iij'H  afti'i- tliu  (iru<i.  iV  ('.,  tliu 
iniii'tMnuoi-H,  with  thu  kiinwlL-il^u  tliiit  tliuy  wcru 
ill  iiiMiilvciit  ('in  iiniHtuiiL'uit,  iiiiil  witliiii  tliirty 
iliiyM  III'  lit'iiiK  ilccliii't.'il  iiiHolvuiit,  gavu  thu  iiluiii- 
tit)  till  nrilt'i'  nil  tiiiM  ciiiiiiuiiiy  fur  a  uurtaiii 
aiiicmiit  of  iiiniiL'y  :  lluld,  tiiat  tliu  cirilur  waH 
void,  iiiiclcr  Hi't'.  IMIt  ipf  tliu  act  of  INT"").     Siinilh 

V.  Miiiiwi, :«)('.  r.  :m\. 

A  trailur,  wlio  wax  imluliteil  to  tliu  aiiKiiiiit  iif 
^S(NII),  ami  ulaiiiitHl  to  liavt^  umhuIh,  coiisiHtiii^  of 
Htock-iii-tiaili',  lioiik  and  otiior  dtditMiliiu  to  liiiii, 
to  tlio  aliioiiiit  ol  alM)iit.*i8,r)(H),  agrt'oil  with  one  of 
IiIh  LTcilitorN  to  Hcll  oil  liiH  viitii'u  Htock-in-tradi', 
proc'iiiv  iiott'H  thi'i't'for,  and  liaiid  tliu  Haiiii;  over 
to  till!  creditor  in  dischi'  ^t-  of  liiu  idaiiii,  m  liicli 
waH  accoiilin^ly  donu  liy  onu  dulitor  to  an  anionnt 
of  aliiiut  %!I>,U(H)  ;  leaving  .inly  the  liook  delitH, 
whieli  it  waH  hIiuwii  would  iiay  not  more  than 
'2>)  |iei'  cent,  on  the  elainiH  of  tlie  I'uiiiaiiiing  credi 
torn.  At  tliiii  time  alioiit  one  half  of  the  elaiin 
of  the  creditor  ho  jiaid  oil'  waM  not  due  :  Held, 
that  iiiidei' the  ciieuniHtanceH  this  waH  a  iiiefer- 
untial  aHHi^iinieiit  within  the  nieaning  of  the 
JiiHolveiit  Act,  and  aH  Mlieli  fraudulent  and  void 
agaiiiHt  the  general  liody  of  creditorM  ;  and  that 
it  coiilil  n<it  lie  HU]>{iuiied  aM  having  lieen  pro- 
eured  liy  pieHHUie.  Jtai'li/miii  v.  Mrlniim,  'J,~ 
Chy.  'Jit, 

Twfi  coiiHins,  II.  and  H.,  entered  into  partner- 
Hliili  in  trailc,  I'.  fiiriiiHliiiig  all  the  capital  (alioiit 
!?1,400).  After  eighteen  montlm  IC.  retired  fruni 
the  liiiHincH.s,  aH^igning  as  a  reason  therefor  IiIh 
having  liccoine  poMHcsHed  of  the  family  home- 
stead, the  management  of  which  it  was  neucHsary 
for  him  to  siiperiiiteiid.  On  H.'s  retirement  he 
Sold  lii.H  interent  to  S.,  a  lirotherof  H.,  for  ahout 
§l,'j;U),  and  paid  p:irtly  liy  two  promisnory  iioteH, 
one  for  .'?S0  at  a  nhort  date,  and  the  other  for 
.*!1,0H0  at  a  year,  indorsed  by  two  other  hrothers, 
and  the  residue  liy  !?7(*  in  eaMh,  su[ipliud  by  one 
of  the  indorHers- >S.  having  been  without  any 
means  <if  his  own.  Shortly  afterwards  (about 
three  or  four  months)  S.  withdrew  from  the 
ImsineHs,  making  way  for.!.,  a  brother-in-law  of 
H.  and  S.,  who  put  Jjil.OOO  into  the  business, 
but  paid  nothing  to  S,  for  the  transfer  of  his 
interest.  The  smaller  note  was  duly  paid,  but 
the  larger  note  was  not  met  at  maturity,  ami  it 
was  alleged  that  there  was  an  undorstaii<ling  for 
an  extension  of  the  time  for  payment ;  R.  omit- 
ted to  give  the  indorsers  notice  of  dishonour,  and 
some  months  afterwards,  claiming  that  the  part- 
nership effects  were,  under  the  circumstances 
and  a  prior  verlial  arrangement,  answeraWe  for 
the  note,  applied  to  H.  and  J.  (the  new  firm)  for 
payment  thereof,  whioh  being  unable  to  meet 
they  assigned  to  K.  certain  accounts,  and  exe- 
cuted in  his  favour  a  chattel  mortgage  on  nearly 
the  whole  of  their  assets,  as  security  for  its 
ultimate  payment.  Within  thirty  days  after 
the  execution  of  these  instruments  H.  and  J. 
were  placed  in  insolvency  by  other  creditors  : — 
Held,  on  appeal,  (reversing  the  decree  of  the 
court  below) ,  that  such  assignment  and  mortgage 
were  void,  as  an  unjust  preference  made  in  con- 
templation of  insolvency,  within  the  89th  section 
of  the  Act  of  1869  (.32  &  33  Vict.  c.  IC) :  and 
per  Patterson,  J.,  (in  this  affirming  the  judg- 
ment of  the  court  below,)  that  under  the  circum- 
stances stated  K.  might  properly  be  considered 
a  creditor  of  H.  and  J. ;  but  per  Draper,  C.  J., 
that  the  facts  shewn  did  not  prove  that  R.  was 
such  creditor.      Held,  per  Draper,  C.  J.,  and 


I  I'atterHon,  .1.,   that  the  preHinnptiiMi  rufirr,.,i 
I  in    the  HDtli  Neetioii  of   the   Act  of  Isd!),  ,, /, 
rebuttable  one,  and,  therefore,  that  iiin'.nt  i' 
or  seenrity  given  by  a  .lebtor  within  tli..  tiu'ri 
I  dayH  therein   iiientloiied,  whereby  ,,iiu  .cuU 
obtaiiiH    an    unjust    preference   iivi.p  the  i',('i 
crt'ditorM,    is   voiil:  but,  [ler   Hiiiti.ii  iiiiij  .\'i„' 
•bl.,  althiiugh  an  act  ho  done  is  mchuiih,!  >,  ' 
done   in   conteiniilation  df   insii|\,  i,,...   ,,,,.„ 
Htances  may  be  hIu'WIi   winch  Wniijil  i|.|,m 
pre)!iiniptioii,   and   render   the  act     wlntli.p 
payment  of,  or  security  for  the  ilelit    v;i||,|    ii 
I'll'  ('iiriiiiii  mere  iiriMsiire  will  imt,  uiii|,t  ■, 
eircuniHtaiiceM,   validate  mich  traiiHiKtiiin    h 
i'iiImiii  V,    Hums,  '1\  ( 'liy.  'J'J. 

A  trader  being  in   eiiiliarraMHcd  i.'iiiiiiii«tiiiii.a 
Holil    out  bis    bllHiluSH,  and    nlitnt    tlic  i,|i,|,.  I 

satistieil  a  iiromiHsory  note  on  wljich  lii»  |i|-„ti, 
was  indorser,  before  it  had  biciiiin.  ,1,1,. 
shortly  afterwards  went  into  iiiMilvi  iny  ''\\ 
evidence  did  not  shew  tiiat  thr  iiiili,r'.,.r  v\, 
aware  or  was  a  jiarty  to  the  li.iviiiint  i,,  ,,„ 
way,  and  it  was  bv  no  i'.et  of  liis  tii.it  tic  u»\ 
was  sii  paid:  Held,  under  the  ciicinii.-tainw 
that  the  assignee  in  iiisiilveiii'y  li;ii|  imp  ri  lit  i, 
(■all  upon  the  iiidiilwer  to  lefuiid  tlic  aiiiniiiii  ,< 
HUch  note.  Hut,  where  the  pii\  imiit  i.t  a  ii„|» 
had  been  jirociired  by  the  iinlnrMr,  lie  «,«ii!,,i^ 
the  !S!>tli  section  of  the    iMMnlvciit  .\ut  ni  |<ffl 


U 


in  ell'ect  the  Maine  as  section  l.'t.'fnf  tin.' .V 
IHTo),    held    lialile    to   make  ^;iiih1   tlic  .■mmu 
thereof,      linl/iuiii  v.  Aviiinli-tHnj,  -.M  ('|iv,  •i\i\ 


A.. 


lIlH 


carrying  on  Imsiiiess  at  St  < ',itli,inB(( 
Holil  out  his  whole  stoek-ili  trade  ainl  Imnkiltk 
the  purchasers  assuming  certain  of  tlit  liiiLila 
anil  paying  an  amomit  in  ensli.  Tliu  aali «; 
arranged  and  carried  out  by  I'.,  \\  cieilit,,! 
and  tlie  father  of  one  of  the  pniiliiH,i< 
whose  hands  the  purehase  nimiey  \v,ia  iin^l  j 
was  indebted  to  defemlaiit  in  twiiniitis;;iv,iii( 
goods  purchased  froiii  (lefeiidaiit.  Thi«  nvi 
paid  by  1{.  within  thirty  d.iys  of  A.  li.iii;si( 
clared  an  insolvent,  ami  mit  of  tln'  iiiiriu 
money  in  H.'s  haiida.  The  iiayiueiit  «„stllrtl( 
by  drafts  drawn  by  defendant  mi  I!.  ,ii(V(|!;r|t< 
J{.,  and  discounted  by  defeinlaiit  iit  ,i  ImuI, 
whom  \{.  paid  the  amount  thereiif.  The iibiiii: 
as  assignee  in  insnlveiicy  of  A.'s  estate,  -iiii 
fendant  to  recover  back  the  iiiunijs  n.  pa: 
him,  and  the  learned  judge,  wlin  tiitij  tlm, 
without  a  jury,  found  that  iK  roiiihnt  k;n» 
bad  probable  cause  for  lielieviiig  tli:it  A.  \\.\i\u 
vent.  The  defendant  set  up  that  tln'il!;i't-«:.i 
draw'i  .-vud  the  money  paid  by  Ii.  uiidwaiTr: 
undevtaiv'.'ig  by  him  eoiitaiiieil  in  certain  k. 
v.-iittiji;  t(  ^lefendant.  The  leanieil  jiiil^iirj 
trill)  touiu'i  for  the  plaintill',  ami  mi  iii' 
e.nt' ;  t'.e  verdict  for  the  dcfeiKlaut,  it  c 
Held,  per  Wilson,  C.  J.,  that  theiiKiiiiy  li'.^ 
insolvent's,  and  was  received  by  dukii'ljilB 
knowledge  of  the  insolvency,  ami  was  n : 
under  any  personal  obligation  iiiciinv4  iy 
that  it  made  no  ditrerenee  that  the  iminy 
received  by  defendant  from  the  liauli,  jdJ 
from  K.  personally  ;  and  that  the  iilaiutilf 
Ijefore  action  have  restored  to  (Icfeiuiai 
notes  and  K.'s  acceptances,  but  that  tliis 
have  lieen  specially  pleaded  in  ilefenc*. 
Gait,  J. ,  that  the  money  was  paid  in  Jisfti 
the  personal  obligation  of  K,,  wlui  hail  * 
ledge  of  A.  's  insolvency,  and  might  be  il 
to  be  one  of  the  liabilities  assumeil  by  tie 
chasers,  and  although  the  uiouey  w^^ 
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;  the  prt'smiiiitiiiii  rulirn.i  t., 

,  nt'    tllC    Actuf  IHC'I,  |,|,Ml^ 

\,  tlii'i't'f'iiv,  llial  iui>  ^ut^Mw 
;,y  H  ik'litoi'  witliiii  tW  thirty  I 

tlilllCll,   wllfll'I'.V    KM  inaiUT  I 

,t    jircfureiici^   iiVLT  tlm  dtlitr  I 
.  \,ut,  jiiir   Muitmi  iiml  Mmi,, 

lil't  HO    tll'llU  it    lUlNUmnl  t"!,, 

lUitiiiu  <if  iiisolviiii'v,  uMiiii. 
u'Wii  wliii'li  W'liiM  irlmt  »ii  1, 
[  I'l'iiiliT  till'  net  wlicthur  in 
I'lirity  fiir  tin'  ilol)t  vuli.l.  lim 
.  iiriMMUri:  will  ii'it,  uiuli.r  ;iiiy 
ululiitL'  HwU  tninmnliiMi.    I)„. 

■  ill  fiiiliiii'i'iisHi'tl  i.'in'uiu»t,iii.v\ 

lilU'Ufi  '""'    ""''  "'.  tl"'   |'l'"'>'ltl 

KMiiry  tn>tu  on  wlii>li  liis  lnntLttl 
ifl'ort'  it  I'li'l  l"''"'"*'  'I'll'.  Jill 
,1„  wi'iit  into  iiiscilviMuy  Ti(j 
i,t  hUuw  tliiit  till'  iihl'.r-.r  nuj 
I  oarty  to  tlio  lavimnt  :i  i  ' 
A  liy  no  i'l-'t  >'f  I'i''  til''"'''  : 
lU'lil,  uniliv  tln'  iin'niii,-t;iim| 
,.i.  in  iiisolviiicy  liml  iitMi^lr*! 
iidoiMiT  to  iffiinil  tlif  Miii"nii' rt 
it,  \\\nn:  the  \uyiiK'iit  lit  ,iii,a 
lull  liy  tlif  iniliOM-r,  111' m;is livid 
,1  of  tlir  insolvent  Aft  "!  m\ 
auH'  a«  «i'i'tion  !•*■'  I't'  Hk'  Atti 
I'lMi'  to  iniiku  ^;i""l  tin.'  uiina 
ai/i  V.  .tcw'C"":/-  'i-H 'liy, 'JM. 
,  „n  ImsinrHH  at  St.  (';itli:in>,.H,| 
'lolcHtoL'U-iii  trailcamlli" 
,  u»Hiiniiti«i;*^^itainof  UkI 

1  amount  in  i'ii*»l>-  1''^'  '■* "« 
..iiiricl  out  l)y  i!.,a.wlitni 
,,.  „f  Olio  of  till'  imivliii-.iMi.t( 
■\w  nnvi'lias.' nion<'y  was  lui-l 
to  lU'tV-iiilant  in  two  iiut.s;'ivi!iM 
Kuil  from  .U'f.'Uilant.  Tlnwsd 
[itliiu  thirty  day*  of  A.  l-in;* 
„lvent,    an.l   out  of  the  l^'irA 

■  liaiuls.     'nuMiayni.mt«;.M.ik 
vnhvileffmlantou  I!,  .iimf..!'^ 
nnte.l  l.y  .U'tVnaant  iit  ;i  I^m. 

I  the  aimmnt  tluToot.   llu'ito! 
insolvency  of  A. 'sustati-.MW 
over  hack  the  numiys  >"  I'X 
loarnea  ju.lge,  who  tnnl  ttec^ 
|,V    fouml  that  (h'k'ii'liiiit  kii...  i 
'.ause  for  believing  that  A  «a.;i. 
lefcnaaut  set  ui.  that  tli>''l:;i.t- «- 
eunu.eyi.aiahyK./m.lcn>r>« 
l.vhini  eontaine.ini  c.-rtuukM 
fenaaut.     The  leani.^  ju4,.  :,J 
Lr  the  plaintill,  and  "H  '"' 
V  Uct  for  the  defenaaut,  U  >:i 
lBon,C.J.,  that  the  inum™^ 
'„d  was  receive.1  hy  jWieii'l  >  « 

the  iuBolveuev,  i""l  «"*';, '^ 
:r«onal  obligation  i»y 

no  differeuee  that  tk  i  .^. 

aefeudaut  from  the  hank,  » 

lally;a«.lthattheii2J; 

,  have   restore.!  ^  '1  '^    »^ 
.>8  acceptances  but  that  Uu^*-^ 

specialty  Vl^'^'l'^'^  '"  S 
L  the  money  was  paiainl'^"" 
fX^tion'of  11..  wlu.baa^^^^^^ 

8  insolvency,  and  m'gl'  J 
'  the  liabilities  assume.l     J 
LI  although  the  uiouey  nugkU 


hmicil  P»rt  of  tlio  iturehiiHd  money,  that  eoiild 
,1  alffit  ihfenihint,  Imt  wan  jiureiy  i\  matter 

utw.,11  H-  •""'  '^-    '''"'  ''"'"■'^^  '"''"'^'  »'M'<""y 

J  ilil  till' ride  dropped,  and  tlie  verdiet  »tooil  ; 
!''l„r  ttie  piiriPoHiH  of  apiieai  the  ruh'  whm 
,''   ,,.,!  til  lie  iliHehargud,  witliout  coutH.     Mill,r 

,/,'.i''/^'.>t'    "'••'■'""• 

11  ,|,1  niliriniiig  the  abme  jnilf(ment,  tliat  the 
ll^ii'itiii' waH  entitled  to  reeover  ;  that  tile  evi- 
ll'ii.iKliewiii  that  defendant  iin  I  iiroliable  ea>iMe 
Idirliilii'villl,'  A.  to  he  illMolvelit  when  lie  received 
It'l,.  imiiiey,  wliicli  clearly  hehniged  to  A. ;  and 
Itlnt  U.  "1  "h'  "'"'1'  P'Onient  out  of  A.'s  money 
|lii,i  ii»  liiB  aneiit.  Meld,  uiso,  tiiat  tin;  aecept- 
V  wan  nut  a  valuable  Heeiirity  within  Hee.  \'M 
Id  till'  In.Hiilviiit  Alt  of  i,S7">.  wliieli  the  assignee 
IfMiilililC'l  t"  'estore  to  tile  defendant  as  n  con- 
LitiMii  iiri'oeiliiit  to  tile  i»ro«ueutiou  of  the  suit. 
U  r,,4  App.  if.  -tTll. 

pflit  iieeiireil  to  bank  by  invalid  wareliouse  re- 
Kiiit<-  I'ayiiK'iit  tiiereof  liy  another  bank  and 
ilutitiitiiiii  of  new  receipts  -  N'aiidity  of  the 
tin'iitiiin  under  the  liisidveiit  Act  of  IHTU. 
f,/M  V.  Knr,t  «l.,  W  Aiip.  I!.  a-W:  S.  ('.  AW 
li.  7S.    since  allirineil  in  the  .Su]irenie  Court. 

Tho  iiisiilveut  on   the    17th  Sciitciiiber,   1877, 
ivr  a  iniirt;^agi'  to  the  defendant,  the  alleged 
Jtoiiliratiiiii  hiing  a  prior  debt  of  .">!(iO()  and  an 
(dviiiH'i'  in  ca.sli  of  .Sl,S(K».     ( )n  the  i.Sth  ( tetober 
iiurit  "f  attaelnnciit  issued.      It  was  not  pre- I 
ilul  that  any  inoiiey  was  paid  before  the  1st  | 
letnlitr :     llelil,  that  the  onus  of  supporting  tlie 
[aiisiLtii'ii   was  upon   the  ilel'endant,   and,   re-  j 
Wsiiij;  the  ilcoiee  of  I'roudfoot,  \'.  ('.,  tliat  tile 
jjiiliiia',  wliitli  is  fully  set  out  in  the  report,  was 
iiilly  iiisullieieiit,  and  on  a   bill   tiled   by  the  | 
|li».'iiir  in  iiisiilveiicy   the    mortgage    was    set 
ItWi  v.  Ih'iitiiil,  4  App.  11.  i)-i'2.     See  also 
)i7<//(  V.  Xilidii  H  III.,  5  App.  K.  20. 

|8iT  tf.'i(/(im  «r  ((/.  v.  Pviidnj,  T,  C.  I'.  .S71,  p. 


\l'fniu}  \n  olilniiiiii'i  (loni/.i,  MiDK'H,  or  Crcilil-- 
liiilwUuHiiii'iil  thvrffov. 

■Tin  iiiiHiiiiers  were  indicted  under  the  147tli 
rti"!!  Ill  tlio  Insiilveiit  .Act  of  ISti'.l,  for  having 
tliiii  three  niiiiitlis  iireceding  tlie  execution  of 
I  a»-iL;iiiiieiit  in  insolvency  pawned,  pledged, 
'  ili<l»isoil  (if,  otherwise  than  in  the  way  of 
Ui.  iTi'taiii  giKiiIs  wliich  had  remained  unpaid 
^(liiiiiij;  the  said  tliree  months.  The  goods, 
1  hail  lieeii  pureliased  on  credit,  the  period 
lliKh  hail  luit  e.xpired  when  the  prisoners  were 
ittiil,  Were  given  on  the  day  of  assignment, 
Uliiie  its  execution,  to  a  clerk  on  account 
•hrvihie  him,  and  to  indemnify  him  agaiii.st 
mmuilatiiiu  eiulorsements,  to  a  carter  in 
ciuiiloyineut,  in  satisfaction  of  a  sum  of 
ey  previously  deposited  with  them,  and  to 
i"ii  who  had  given  them  accommodation 
The  indictinent  was  found  on  the  23r<l 
«i,  hut  the  information  had  been  laid  and 
risuners  arrested  before  the  1st  September, 
Hiielusolvent  Actof  1875,  came  into  force: 
fid,  that  the  disposal  of  the  goods  as  above 
"~  ntfcnce  within  section  147  ;  and  that  it 
ho  objectioii  that  such  disjMsal  was  not  to 
Nu  use,  hut  to  satisfy  creditors,  and  that 
Tlie  of  credit  on  which  the  insolvents  had 
ised  the  goods  had  not  expired  when  de- 


fendantH  made  tiieir  aNMigmnent.  linjiun  v,  Ktrr 
i-t  III.,  •JdC.  I'.  •JI4. 

Uy  Hee.  110  of  tlie  Act  of  i87ft,  tho  Act  of  18(19 

was  repealt'il,  iiut  tiiere  was  a  saving  ciau.'te  an 
regarded  proceedingN  eommeiiced  and  pending 
tiiei't'under,  and  as  regarded  all  contracts,  acts, 
matters,  and  things  made  and  iloiie  before  such 
repeal,  to  wiiieh  tlie  said  act  of  iS(i!l  would  have 
a|iplied  :  Held,  that  tlii!  prosecution  as  well  ail 
the  otl'eiice  caini!  within  this  saving  (tlaiise,  tho 
laying  of  till!  inforniation  iiei  ig  tlie  eoiiiineneo- 
meiit  of  the  ]iroseention,  wiiile  the  saiil  disposal 
was  a  contract,  \c.,  done  before  sueli  iei>eal.   /h. 

Svv.  Us  .if  the  act  of  I S(iO  provided  tliat  all 
oll'eiiees  pmiinlialile  under  that  .act  should  !».  tried 
by  a  special  jury.  Sec.  I  Ji  of  tin:  act  of  1H76 
directed  tli.it  all  otrcnit's  piinish.ilde  under  that 
act  should  bi!  tried  as  other  oIl'enceH  of  the  same 
degree  ;  and  iiy  sec.  lo'.l,  as  respects  matters  of 
procedure  merely,  tin'  provisions  of  tliat  act 
should  supersede  the  act  of  bSCi!).  In  this  case, 
before  tile  trial,  the  crown  gave  notice  of  and 
struck  a  spici.il  jury,  «  ho  were  in  attendance  , it 
tiie  trial,  imt  the  crow  n,  notwithstanding,  elected 
to  call  and  try  the  case  by  acomnioii  jury.  'I'lio 
lirisoiier's  counsel  objci'ted  tilel'efo,  .'ind  the  caso 
proceeded,  the  prisoners  entering  into  a  full 
defence,  imt  Slllijeet  to  siiell  objection,  wliicll  was 
renewed  at  tlie  close  of  the  ease,  with  the  fiirthor 
idijeetioii  that  there  li.'id  been  a  mistrial;  lltdd, 
that  the  case  sliould  liavi'  liecn  tried  liy  .a  speei.'vl 
jury,  for  the  otreiice  was  not  punishable  under 
the  act  of  I.S7."),  and  the  matter  was  not  one  of 
proi'eilure  within  see.  1  l'.»  :  tliat  tiiere  had  there- 
fore lieeii  a  mistrial,  which  t!'e  prisoners  iinclor 
the  circumstances  had  not  waived  their  right  to 
insist  upon  ;  and  that  this  was  a  "  (|uestion  of 
law  ivliich  arose  on  the  trial,"  wliii  h  might  pro- 
perly be  reserved,  .and  not  an  objection  to  lie 
raised  by  challenge  to  the  jury.     III. 

A  declaration,  after  declaring  on  two  bills  of 
exchange  in  seiiaratt;  couuta,  proceeded  to  aver 
that  the  debt  for  which  the  bills  were  gi\eu  was 
contracted  under  such  circiimstances  jis  to  ren- 
der the  defendant  li.ilile  to  im|irisonnient  under 
sec  i;tl'i  of  the  Insolvent  .Art  of  I.S7."i.  'i"o  tiiis 
averment  deteiidaiit  deniurri'd,  treating  it  as  a 
third  count,  on  the  ground  that  it  was  defeetivo 
in  not  alleging  certain  facts  necessary  to  bring 
defendants  witliiii  the  ]irovisions  of  the  act  : — 
Held,  that  this  avernient  \v:u  not  the  subject  of 
either  a  pica  or  demurrer.  I'uIIh  rj'unl  v.  Eakins, 
27  C.  1'.  .■).-..     lint, 

Where  ;i  defendant  was  sued  for  a  debt,  and, 
under  sees.  !(2  and  *X\  of  the  act  of  iSli'.t,  was 
charged  in  the  declaration  with  fraud  committed 
in  incurring  such  debt :  — Held,  tliat  such  fr.and 
might  1)0  proved  in  an  action  and  defendant  de- 
clared guilty,  whether  the  caso  was  tried  by  a 
common  jury  or  by  a  judge  without  a  jury. 
Ilegina  v.  Kerr,  2(i  ().  V.  214,  supra,  distin- 
guished, as  having  been  an  indictment  for  an 
offence  under  sec.  147.  The  defend.ant  i'l  such  a 
case  may  plead  or  demur  to  that  part  of  the  de- 
claration which  charges  tho  fraud.  The  previous 
case  commented  upon.  Elkij  el  ol.  v.  Pratt,  41 
Q.  B.  805. 

To  a  plea  of  a  discharge  under  the  act  of  1875, 
confirmed  by  the  judge,  tlie  iilaiiitiff  replied  that 
defendant  purchased  the  goods  sued  for  on  credit 
at  a  time  when  ho  knew  himself  to  be  unable  to 
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meet  his  engagements,  which  fixrt  he  concealed 
from  the  phiintifl's  with  intent  to  defraud  the 
plaintids  of  the  said  goods.  Sec.  03  of  the 
act  oi  187.")  declares,  inter  alia,  that  a  discharge 
under  tlie  act  shall  not  apply  without  e.vpress 
consent  of  the  creditor  to  any  debt  for  enforcing 
payment  of  wliich  the  imprisonment  of  the  debtor 
IS  permitted  by  the  act.  Tlie  l.'Uith  sec.  enacts 
that  a  pcrsiin  guilty  of  what  was  charged  in  the 
replic:  ticn  shall  'iu  g  lili.y  of  a  fraud,  and  liable 
to  iiii\)i'is  iiMiient,  '"iirovided  always  that  in  the 
suit  or  proceeding  taken  for  the  recovery  of  such 
debt  the  defendant  bo  charged  with  sueii  fi'aud, 
and  be  declared  guilty  of  it  liy  the  judgment 
rendered  in  such  suit  or  proceeding,"  Tlie  case 
was  tried  without  a  jury,  and  the  judge  left  it 
for  the  court  to  say  whether,  upon  the  facts  as 
found  liy  him,  the  defendant  was  guilty  of  frau<l : 
— Held,  on  .appeal  from  the  judgment  of  the 
Queen's  Uencli,  40  (,>.  15.  .'{(iti,  which  was  allirmed, 
that  the  judgment  referred  to  in  sec.  131)  is  the 
verdict  ot  the  jury,  or  the  judgment  given  at  the 
trial  by  the  judge,  if  the  cas'^  is  tried  without  a 
jury  :  and  that  the  replication  must  fail,  as  the 
defendant  had  not  been  found  guilty  of  fraud 
at  the  trial.  JI'miu'i/  ct  uL  v.  Liioiik,  2  App. 
E.  03. 

The  plaintiff  sued  the  defendant,  an  insolvent, 
who  had  obtained  his  discharge  under  a  deed  of 
composition  and  discliarge,  foi'  a  ilebt  alleged  to 
have  l)eon  contracted  under  such  circumstances 
that  tile  imiiriaomueiit  of  the  debtor  for  enforcing 
payment  is  ]iermitte<l  l)y  sec.  13(1  of  the  Insol- 
vent Act,  KS7o  : — Held,  I'cvcrsing  tiic  judgment 
of  the  Q.  H.,  42  (,).  H.  4()!».  tiiat  the  plaintiffs 
bad  ;iot  precluded  themselves  iVoni  enforcing  tin,' 
claim  liy  iiaving  pi'ovcd  it  in  tiie  ordinary  way, 
and  not  as  a  delit  eipiitractcd  by  traud  ;  or  liy 
having  taken  notes  nnidc  by  the  ilefendant  and 
his  sureties  for  tlic  composition,  and  received 
payment  of  line  ol' them.  'J'he  term  "dividend 
from  the  estate"  in  sec.  t'i3,  includes  a  payment 
under  a  deed  of  composition  and  discharge,  J/c- 
Mantti-  (I  al.  v.  Kiiiij,  3  App.  U.  10(). 


8.  Coin iitiKtth III  (iiiil  iJi.'tc/Kiriic. 

Evidence,  whicli  is  fully  set  out  in  the  judg- 
ment, was  given  to  prove  that  tlie  deed  of  eom- 
Eosition  and  discharge  pleaded  was  not  executed 
y  tlie  reipiisite  proiiiirtiiin  (if  cieditors  in  num- 
ber and  value,  owing  to  ;i  claim  having  been 
improperly  wit'.:drawn  :  Meld,  that  the  con- 
tirmation  of  the  deed  was  tinal  and  conclusive, 
and  that  this  court  couhl  not  go  behind  the 
judge's  order.  Seuiblc,  that,  under  the  evidence 
stated  in  the  case,  the  claim  could  not  be  con- 
sidered as  withdrawn.  Itnoiii  i/  it  al.  v.  Li/uiii<,  '2 
App.  K.  03  ;  .y.  C,  40  Q.  15.  •.m. 

The  jilaintiff't  were  creditors  of  the  defendants, 
insolvents,  for  !;"10,800,  and  not  having  proved, 
T.,  who  was  security  for  the  plaintiffs,  without 
having  paid  the  debt,  proved  therefor,  fearing, 
as  he  alleged,  that,  if  compelled  to  pay,  he  would 
have  no  recourse  against  the  estate.  One  H.,  a 
surety  for  other  creilitors,  in  like  manner  proved. 
The  proof  of  these  claims  waf  not  contested,  and 
a  deed  of  composition  and  di:charge  was  entered 
into,  which  was  executed  by  T.  and  R.,  it  being 
admitted  that  without  computing  one  or  the 
other  of  these  claims  there  were  luit  creditors  to 
three-fourths  in  value  executing ;  and   on  the 


production  to  the  judge  of  the  assi(f|iee'sc( 

cate  of  there  being  the  proper  nninlpor  ainl 

of  creditors  executing,  the  deed  was  oinii, 

The  composition  was  to  be  paid  by  instiln 

I  for  which  the  insolvents  were  to  givu  their 

missory  notes,  and  it  was  provided,  in  j, 

ance  with    a   stipulation  to  that  elfnt  1,^ 

creilitors,  that  the   three   last  payiinim  t 

creditors,  except  T. ,  we"e  to  be  seeuriil  h 

I  assignment  of  the  dividends  on  tlie  unto., 

■given  to  T. ,   and  such   notes  wmu  auijnrl 

as.signed  by  hi:n  as  such  security,  ami  tlii 

ceeils  thereof  apjilied  in  meeting  a  ilitiiicn 

I  such  payments.     After  the  deed  hail  l,(.(.j 

Hrmcd  and  the  estate  handed  ba  •k  tn  the 

vents,  the  iilaintiffs  sent  in  proof  oi  tlieirt 

'  valuing  their  security,    which  the  as»ij;iii 

;  fused  to  accept,  because  the  estate  liiii?  ij 

:  out  of  his  hands,  and  he  refen\'i|  iihiintilfst 

insolvents,  but  nothing  further  m  is  ildnt. 

'  plaintiffs  sued  defendants  on  tin   .  •nimnhii, 

'  for  tli(^  whole   debt,  and  on  a   special  om 

!  the  aiiioiuit  of  the  compositinii,  allei'iiii;  in 

in  the  dcfciniaiits  to  give  tlieiii  the  ciiiii|i,ii 

■  notes,  or  pay  their  debt  :  -Helil,  that  tin  i 

]  tiff's  could  not  recover  under  tlii.'voininniici, 

I  for  that  the  deed  of   coinpnsit'ini  aiiil  ilis^j 

I  constituted    a   good    defence   liiereto ;  an,! 

special  reiilications  thereto,  set  out  in  thi-re 

were  not  proved  ;  for  that  even  ii  tliu|il,iii 

debt  were  exidilded  therefrom  there  v,-i>\]\,\ 

.  be  the  three-fourths  in    value  ut'  creclit.rs 

cutiiig  :  that  defendants  did  imt,  as  was, ilk 

procure  T.  tn  iirovo  so  as  to  defeat  the  plain 

for  that  he  did  it  of  his  own  ai-eurd  tnrtlie 

^  son  above  stated,  nor  did  the  giving  tlif  imti 

T.   diminish    the    projiortion   each   cruilitor 

entitled  to,  nor  had  the  assigiiiiieiit  ef  thet 

j  as  such  sccuritj'  the  effect  of  piist|)iiiiiii^'tl)e' 

1  of  payment  of  the  notes.      Per  Wilsun,  (',,1 

fact  of  the  parties,  \\'\t\\  the  kiiiiwleilgu  tl:i: 

surety  liad  not  paid  the  debt,  siifleiiiy  l,;i 

;  rank  as  a  creditor,  and  the  ei'eilitoi-.s  stiiml: 

as  the  condition  of  their  assent  tn  tlieoioii 

tion  that  till'  notes  to   le  given  to  T.  slin 

assigned  as  such  security,  I'te.,  and  tlka*' 

with  knowledge  of  all  these  facts,  iiiitnil. 

fying  to  the  county  judge,  coiistitiiteihiich:: 

as  would  luiliifv  and  avoid  the  ileoil  as  ii. 

the  plaintitl's,  and,  if  niM'cssary.  leave  sin 

granted  to  plaintiffs  to  so  anieml  their  ri'|i! 

as  to  set  iqi  these  facts;  ami  als",  if  liv : 

transactions  defendants  were  unalile  erii- 

to  pay  plaintiff's'  coinjiositioii,  the  civilituR 

all  parties  to  the  framl,  sliouM  lie  ealli'iliii 

make  it  uj).     I'er  Osier,  .1.,  on  a  ]irfi|nrciii':- 

tion  of  the  evidence,  im  sueii  fi-au'l  w:i>', 

lished.      Held,  however,  tliiit  the  jilaiiitilis ' 

entitled  to  reciiver  the  amniint  ef  tliii 

tion,  after  deducting  the  value  iif  their  mit:: 

that  no  demand  of  the  notes  was  iiLi'es.<i' 

being  defendants'  duty  to  give  tli  ii\;ii: 

case  of  composition,   for  tlie  plaiiitiU's  I'l : 

proved    their    claim  :    that  what  was  iliEr 

I  plaintiffs  amounted  to  a  specilieatimi  ainlfi' 

tion  of  their  security,   but,  if  imt,  ilifentf 

under  the  circumstances  sluiuM  im* ' .  jtrni:; 

to  set  this  up  .as  a  defence.     Ltiif  it  ul.  v. h 

hopi-et  III,  30  C.  r.  270. 

Tills  court  will  not  entertain  asuit  tusria 
a  composition  .and  discharge  in  iiisnlvdiovt 
fraud,  or  upon  any  other  griininUwliiohiitin 
to   creditors    before  the   Jiulge  iu  lusl'*! 
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he  judge  of  the  assignee's  cettii- 
;ing  the  i)nii)er  nuiiiliur  andvslm 
icnting,  tho  ilecd  was  cuniirmt,!, 
,u  was  to  ho  paid  'ly  iiwhlintim, 
iisolvuiits  were  to  ^^ivu  tlieir  |,t„. 

and  it  waa  pnividt-il,  in  ,ici;i,t,i. 
jtiimlatiou  to  that  (.'tl'tct  Ky  the  ] 

the   three  hist  iiayiiu'uts  i  ti^ 
ipt'l'.,  w<'"e  to  he  si'ouruil  l,y  tilt  j 

the  divideii'ls  on  tlif  imUs  tn !« ) 
and  such  notes  wmc  ai;';iir.liiijTly . 
,ni  as  such  seuurity,  ami  tlit  |itii.  ^ 
apiilied  in  meeting  a  dfticitiuyinj 
9.  After  the  deod  had  Ijotiio.n.f 
e  estate  handed  l)a'-k  tn  tliciiisdU 
.intitVs  sent  in  l>roof  of  tlwir  tkiia,! 

security,  wliich  the  as^igiite  rt-j 
;i)t,  because  tlie  ost:itc  liinl  ptese^l 
ids,  and  he  ret'erri-d  iilaiiitilfst..ili»l 
it  nothing  furthiM-  \>  is  ildiit,  Tkil 
I  defeiuhvnts  on  tin  .  .>iiiiiiiiiic.,iiiiaj 
i  deht,  and  on  a  sin'cial  cuMiit  ioij 
if  the  coniiJosition,  alk-^in^  m-gfe 
lants  to  give  them  th«^  i.'"iiii«ii;tml 
7  their  del)t  :--Held,  that  tW  iilau-l 
)t  recover  under  the '.'01111111.110011011,1 
(lee<l  of  eoniiiosit'oii  and  ilisAatj 
a  good  clefence  liiiTi'to :  ami  a 
Jatious  thereto,  set  out  in  tli.; r.4*n,J 
ived:  for  that  even  ii  tlic  iitanr 
xchuled  therefrom  there  whhUsmj 
'^-fourths  in  value  of  ci-flit'irs  aJ 
't  defendants  did  not,  as  wasalMl 
t(i  i.rove  so  as  to  defeat  tlii' lilaintiiJ 
.li.l  it  of  Ids  own  aiTHi-.l  turtlieral 
tated,  n(U'  did  the  giving  tk'H"ta!(| 
I    the   proportion   eaeli  ORiiihr  iil 

nor  liad  the  assiguiu>.iit  nf  tlifii"'.' 
iirity  tlie  elVectof  pnstiiouui-tkM 

of  the  notes.      Wv  W  ilsmi,  t-'„l.,t: 
Larties,  with  the  UuowkMlgabtt 

not  paid  the  del.t,  suQeniig 
Ireditor,  and  the  creditors  stiimtaii 

ition  of  tlieir  assent  to  tk'oum 

,^,  notes  to   le   given  to  T.  sli"«lll 

,  such  security,  &c.,  and  the  a->M 

Lage  of  all  these  faet.s,  mitnilva' 

county  ju'lge,  eon.-<titiitoilsucliii! 

luliifv  and  avoid  the  .Uv.l  as  iifiw 
■iiid,  if  necessary,  Iravo  flm. 

olaintilVs  to  so  anieudtlRirn'j«t) 

'V  these  facts;  and  aln;,  it   ytid 
,  ilefendants  were  iinalilf  ork'Sitl 
nititVs' eonipositi.m,  the  m.liW. 
to  the  fraud,  should  he  calMi^ 
I'erOsler,  .r.,onaproiitTonn«in' 
evidence,  1.0  such  fm.ul  Nva*  «t» 
leld,  however,  that  the  vlaintifls««< 
recover  the  amount  et  tlK- 
deducting  the  value  nttlu'irH-artjl 
,„,;uid  of  the  notes  was  ii.cesMiv.J 
,ndants'   duty  to  give  tlrm ; « J 
Lposition,   for  the  i.lauM» 
Ul-   claim  :   that  what  was  >W 
Lounted  t..  a  spec.heat.mi  »1    « 
eir  seeunty,   Imt,  .[  not  .1« 
Lircuuistanccs  should  m.*.^-*« 
Hn)  as  a  defence.     Li'-^'itnL^.l' 
'  30  C.  i'.  '271). 
irtwillnotentertau.asmttosrt 

[tlon  and  discharge  m  ui.*^ 
lponanyotherg.-""ds^^l.K     J 
Ira    before  the   Judge  .a  l"s**1 
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1      sueciid   eircunistanees  intervene  in   the 
I J    lL  v.  M'u-u,  --'4  Chy.  oU.l 

Where  a  hill  was  liled  for  that  purpose,  .iMeging 

I     ,,„uii(l  for  the    relief  sought   fraud  or  evil 

\ite  ill  pi'icuringthe  consent  of  the  creditors 

the  ilisoliarge  of  the  insolvent,  or  their  exe- 

ImiIimu  cil  the  deed  of  composition  or  discharge,  a 

l^iiiuner  for  want  of  eijuity  was  allowed.      / />. 

Suiut  nine  years  after  defendant  liatl  obtained 
,lisiljan'e  in  insolvency,  the  plaiiitilf,  a  sciie- 
I  tTwliter,  issued  a  Ii.  fa.  against  defendant's 
Is  (111  a  iiidgineiit  recovered    beftne  the  dis- 

barw,  vciiiteudiiig  that  the  discharge  was  voiil, 
1!' (Ifleiidaiit  had,  previous  to   his   as.iign- 

Itut,  iwdidciitly  aUowed  a  judgment   to    he 

[uvi'iL'd  against  him,  and  his  assets  taken  ; 
alsii  liecai'se,    his   assets    being   .'jo   taken, 

keri'waH nutlimg  at  the  time  of  the  assignment 
which  it  could  operate.      It  apjieared,   how- 

»er,  that  the  pliiintill'  consented  to  the  assigii- 

eut  and  did  not  appeal  from  the  order  of 
I'mgu  ;  nor  liid  he,  when  the  discharge   was 

,„^  j,,;iiitt(l,  raise  the  (dejection  of  no  assets  ;  - 

iekl,  that  the  Ii.  la.  goods  must  be  set  aside  ; 

111  that  the  plaiiitill's  remedy,  it  any,  was   by 

ti„ii  Mil  the  judgnient.  .Senible,  however,  that 
laiiitilf,  hy  'lis  conduct  and  the  hipse  of 
It,  was  pieeluded.  I'arkc  v.  JJay,  24  C.  P. 
J. 

ITIit;  mure  fact  that  an  insolvent,  after  having 
aua'il  his  final  order  for  discharge,  makes  a 

jjimtaiy  iiayineiit  011  a  claim  existing  against 
_  iii'liire  Ills  insolvency  and  which  is  e.\tiu- 
ishiil  hy  such  discharge,  is  not  siillicient  to 
rive  the  deht ,  for  that  purpose  an  express 
diitjkiiig  to  pay  the  amount  must  be  proved. 
,((Wv.  Siitiiiiiii,  I'u  Ohy.  (i08. 

iHtlil,  that  apniinise  tojiay  a  debt  from  which 
lisdiaigc  uiiiler  the  act  of   If. /J  had  been   (d>- 
,  is  luunded  on  a  good  eoiisider.itioli,   and 
flic  liiloicod.     A(laii(.s  V.   \\  oudliUdl  it  ul.,  \i 
.  U.  '^13. 

IVIiiie,  under  the  act  of  ISTS,  (i.  &  il.,  credi- 
lot  tin;  iiisiilveiit,  signed  a  <leed  of  composition 


Where  there  are  joint  and  separate  creditors, 
a  dee<l  of  eomiiositioii  and  discharge,  although 
jiroviding  for  all  the  creditors  ami  dealing  with 
all  the  estates,  is  invalid  under  section  T)*!  of  the 
act  of  1875,  unless  the  assent  of  the  reipiisite 
proportion  of  the  creditors  of  each  class,  joint 
and  separate,  is  obtained.  Code  and  (,'rain  be- 
came insolvents  as  a  tirm  and  individually.  As 
eo-])artiiers  they  were  indebted  to  twenty-Kve 
creditors.  Claims  to  a  large  amount  were  proved 
against  ('rain  individually  by  twenty-nine  of  his 
separate  creditors.  No  sejiar.'.te  creditor  of  Code 
proved  against  him  individually.  A  deoil  of 
comiiositioii  and  discharge  providing  for  i  jash 
payment  of  two  cents  on  the  dollar,  in  full  of 
claims  against  the  insidvents,  whether  as  part- 
ners or  individuals,  was  signed  by  a  majority  of 
the  whole  body  of  creditors  taking  those  who 
proved  claims  against  the  joint  estate  and  against 
the  separate  estate  as  one  class.  These  signing 
(U'editors  also  n^preseiited  three-fourths  ot  the 
claims  jiroved  against  the  joint  and  separate 
estates.  The  deed  was  also  signed  by  a  majority 
in  number  of  the  sci)arate  creditors  of  C. ,  repre- 
senting three-fourths  of  all  claims  jiroved  against 
him  indivi<liially.  I'lut  the  deed  was  not  signed 
by  a  majority  in  iiiiiiiber  or  by  representatives 
of  three-fourths  in  value  of  the  creditors  who  had 
luoved  against  the  linn:-  Meld,  reversing  the 
judgment  of  the  county  court,  that  the  deed  of 
composition  and  discharge  could  not  be  con- 
liriiied,  as  the  insolvents  had  not  obtained,  within 
the  meaning  of  the  act  of  187  '),  the  i'.ssent  of  the 
liroportion  of  their  creditors  in  number  and  value 
re(|uireil  by  law.  In  re  CihIi'  tttiil  t'ni'ni,  .3  App. 
R.  -.5.-.. 

Held,  that  a  deed  of  composition  and  discharge 
made  only  with  an  insolvent's  partiiershi[)  credi- 
tors was  not  binding  on  the  plaintiH',  an  indivi- 
dual creilitor  ;  and  that  even  if  the  cleed  in  this 
case  couhl  be  held  to  extend  to  individual  credi- 
tors, the  fact  <if  its  piirjiorting  to  be  in.ade,  not 
with  all  defendant's  creditors,  but  only  with 
those  executing  tho  deed,  w<mid  prevent  its 
affecting  the  plaintiff,  a  non-executing  creditor. 
/'/(/;;-(,;,  v.   MitrHii,  25  C.  1'.  23.3. -A.    Wilson, 


.hschaige  Upon   tiie  assignee   giving   them  |  sitting  alone. 

Lute  tu  cover  certain  law  costs  which  they]      ]u  this  case,  after  the  assignment  <aii.l  execution 

lutuiTcd  in   endeavouring  to    recover   the  -  of  the  deed  of  eomposi!  ion  and  discharge,  defeii- 

iiiul  there  was  not  a  siilhcient  iiumher  in  ,  ^\;^^^^^  the  insolvent,  ;.ei:iiitted  an  arbitration  on 

itMt  eixditois  signing  without  (i.    &   M.  :—  ;  tl,.;  plaintiff's  .daim   to  be  proceeded  with,  per- 

alhniung  the  judgment   of   the  County  ;  soiially  attcu.-ng     i^;  a>'l'itrati(m,  and  not  setting 

t,  that  the  deed  was  invalid,  even^tliough    „j,  tl,,.  n...,;   .,is      ,,.^    ._  iMd,   that  this  would 

"    -  ii  -    -     ,|,,f,.ii,h.nt  from  afterwards  setting  rp 

■1  IS  a  gnuind  for  setting  aside  a  ti.  fa. 
ij.  issued  on  the  award.      //). 


lad  ut  the  assignee  was  unauthorized  by  the 
llviut.    //(  /■(   .\JcJtiu,   JiLiolcciit,   1  App.  K. 

le  (iiily  composition  which  the  act  of  1875 
lilies  fur  ill  the  ease  of  an  insolvent  firm  is 
Mstending  U)  all  the  partners,  and  including 
^ the  eiL'ditura  of  the  firm  and  of  the  indivi- 
1  iiiLiiihi.is.     Ih  Walker,  2  App.  1{.  205. 

Allele  a  deed  of  composition  made  by  one  of 

I  iiiM'lvuiits  provided  for  his  release  on  pay- 

•  1  a  comiiusitioii  hy  him  to  the  creditors, 

^(hinted  a  retraiisfer  to  him  of  tho  estate, 

iield  invalid.     Jti. 

1  Is  iiijt  "-cessary,  under  sec.  54,  to  give  the 
pent  uutice  of  the  facts  upon  which  the  ob- 
Tig  eicditors  iut'.'ud  to  coDtest  the  conlir- 

Bii  I'i  a  deed  of  composition  ami  discharge. 


prt'dud;: 
snci,  del 
;igaii) 

}Jy  a  dc'id  '  '  composition  and  discharge  made 
between  ,.ie  iasolveuts  of  the  first  part,  and  the 
several  pc  sous,  inns  and  corporations  who  were 
credit'jrs  if  the  insolvents,  thereinafter  called 
the  credit  irs,  of  the  second  part, — after  reciting 
the  insol .ents'  inability  to  pay  their  liabilities  in 
full,  and  their  agreement  with  their  creditors  for 
a  composition  an  1  disel'?.''^{'j  upon  tl' j  terms  and 
iu  manner  thereinafter  mentioned,  under  the 
provisions  of  the  act  of  1875,  and  vhj  insf  1,  juts' 
agreement  to  secure  the  inymeiit  of  ':Iie  creditor* 
thereinafter  mentioned  hy  th'  r  not(  8,— it  w  i'i 
witnessed  that  in  confiideratiov,  :ji  tUeir  ind-.ot- 
edness,  and  of  the  discUariiP  bUerei  y  g'veii.  the 
insolvents  covenanted  and  agreed  v  r  'i  all  '  heir 
creditors,  collectively  ami  Bevor.ll,.  to  jii  y  to 
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them  and  to  each  of  them  the  amount  of  the  com- 
position sijccilied  ami  agreed  upon  by  several 
uiatahiieiits  ;  and  for  securing  the  payment  of 
the  last  three  injtalmenta  the  insolvents  cove- 
uautt'd  to  have  conveyed  to  the  assignee  the 
composition  notes  given  to  one  G.  T. — U.  T. , 
who  was  not  a  cretdtor  but  a  surety  to  tlie  plain- 
titi's  for  delendants'  debt,  without  ))aying  their 
claim,  and  Without  their  consent,  proved  as  a 
creditor  and  signed  tlie  composition  deed,  and 
without  him  there  would  not  have  been  a  sulli- 
cient  statutory  majority  : — Held,  on  demurrer  to 
the  pleadings  set  out  in  the  report :  1.  That 
under  sees.  10  and  (U  of  the  act  of  1875,  a  non- 
assenting  creditor  need  not  have  proved  his  claim 
to  entitle  him  to  the  benetita  of  the  deed  ;  2. 
That  the  deed  was  absolute,  and  not  conditional 
on  a  delivery  of  the  composition  notes  being 
made,  the  creditors'  remedy  being  on  the  insol- 
vents' covenant ;  3.  That  the  deed  was  not  open 
to  objection  aa  providing  only  for  the  partner- 
ship debts,  for  tliat  it  applied  both  tn  the  joint 
and  separate  creditors  ;  4.  That  under  sec.  2, 
sub-Sec.  /(,  and  sees.  49-52  of  the  act  of  18"iJ,  the 
consent  to  the  deeil  of  a  majority  of  those  credi- 
tors who  have  proved  claims  of  .^lOO  and  up- 
wards, anil  representing  three-fourths  in  vfilue 
of  such  claims  proveil,  is  reijuired  ;  5.  Tliat  (i.  T. 
had  no  right  to  prove.  Lticit,  et  al.  v.  Tuilhope 
et  al.,  27  (.'.  1'.  50.'). 

To  an  action  of  covenant  contained  in  a  mort- 
gage the  defeii(hint  pleaded  a  discharge  in  insol- 
vency under  a  deeil  of  compnsitiou  and  discharge, 
but  to  wliicii  tlie  plaintiff  was  no  party.  Neither 
the  plaintitl  s  iiaiue  nor  debt  were  mentioned  in 
the  sworn  statement  exliibited  at  the  tirst  meet- 
ing of  creditors,  nor  was  tliere  any  supi)k'meiitai'y 
statement,  as  provideil  for  l)y  the  act,  siibse- 
fpiently  furnished  containing  any  snch  reference, 
but  it  was  urged  that  a  couple  of  lists  containing 
very  indeHiiite  references  tliereto,  and  furnished 
to  the  assignee  prior  to  the  meeting,  and  fnnn 
which  the  sworn  statement  was  made,  might  1  e 
deemed  to  lie  such  suiipleinentary  statements  ;  — 
Held,  that  they  coiikl  not  so  be  considered,  aiu'. 
more  especially  so,  as  it  appeared  from  tlie  evi- 
dence that  the  plaintill  "s  name  and  debt  had 
been  intentionally  omitted  from  the  sworn  state- 
ment.    iSdiifkr.iou  V.  D'uon,  2!)  C.  J'.  377. 

Quiere,  whether  in  a  deed  of  composition 
an<l  discharge,  where  there  are  partnership  and 
individual  creditors,  there  must  l)c  a  consent  of 
the  necessary  nunilier  aiul  value  of  each  class  to 
constitute  a  valid  discharge.     Ih. 

After  an  assignment  in  inscdvency  in  1875,  a 
deed  of  comi)ositioii  and  discharge  was  executed, 
by  which  tlie  insolvent  covenanted  to  pay  30 
cents  in  the  .•?  and  give  each  creditor  endorsed 
notes  therefor,  and  tlie  creditors  in  consideration 
thereof  released  him  from  all  their  respective 
claims,  "  saving  and  reserving  the  rights  which 
any  of  them  may  have  against  any  other  person, 
or  in  respect  of  any  security  held  by  tliem,  or 
any  of  them."  A.  &  Co.,  who  were  creditors 
executing  the  deed,  had  a  claim  amounting  to 
82,768,  for  *800  of  which  they  held  collateral 
security  in  the  shape  of  promissory  notes,  all 
over  due  except  one  for  $52.  The  composition 
on  their  claim,  amounting  to  ?827,  having  been 
placed  in  the  assignee's  hands  for  them  : — Held, 
that  A.  &  Co.  were  entitled  to  it  in  full,  and 
to  retain  their  securities,  and  were  not  bound  to 


value  said  securities.     In  re  Stiri:,  ,S7  Q  u  , 
— A  Wilson,  sitting  in  vacation. 

The  insolvents,  who  were  partners,  m.^iij 
assignment  expressed  to  be  in  piusiianoe of 
Insolvent  Act,  but  attempted  to  Huiit  its  up 
tioii  by  inserting  after  the  general  iksciiijtii] 
property  in  the  statutory  form  ihf  Wdr.'u 
and  belonging  to  tlie  said  co-partiuMsliip  "  f 
of  the  partners  had  separate  estate,  ,ind  stm 
creditors.  The  assignee,  nctiiiL;  uiukr  aih 
only  took  possession  of  the  paitiiursliip  est 
Shortly  afterwards  M.,  a  bidtlkr  m  (.i,, 
the  insolvents,  offered  to  purcliasu  tlif  nm 
ship  estate,  and  upon  sufficient  in  mimUr 
value  of  the  joint  creditors  .si;,;iiiiig  a  .i,,,., 
composition  and  discharge,  the  assi{.';n;,.  tr 
ferred  the  estate  to  him,  without  any  aiithci 
from  the  creditors,  and  without  cilliii'gaiivin 
ing  under  section  49,  to  take  the  dicll  intd , 
sideration.  At  a  subsecpieiit  nici  tinj,'  cif  tliei 
creditors,  resolutions  were  iiasscl  aiiiin.viiij 
the  deed,  of  the  sale  t<i  M.,  and  of  the  iiotio: 
the  assignee.  The  dissentient  juint  crulii 
petitioned  the  county  ju<lge  toonUr  tlie,i!!ii( 
to  take  possession  of  tlie  seiiar.itc  (jstatis,  aiii: 
account  for  any  loss  occasioned  liy  ills  laiiiij 
to  take  pofiession  of  them,  and  fur  the  valm 
the  estate  tiansferred  to  M.  Tliu  Icariiviim 
ordered  tlie  .'issignee  to  take  ]iiissLssiiiii  nji 
separate  estates,  out  did  not  dial  with  theiitl 
sui)jects  of  the  petition.  From  this  ipnicrl 
petitioners  appealed  :--Held  f'at  tlie  liinli 
void  as  to  the  apndL-.r.ti  ;  rnd  t'lat  it  rtir!,ii 
be  supported  u:ider  sec.  38,  bciiit;  a  s.'leenbl 
within  the  ireaning  of  the  jirovisd  jiniliiljiti 
such  a  sale  'fitliout  the  prcviims  saiK'tinii «! i 
creditor?  Held,  also  that  tlic  a.••^iglUT^l 
liable  to  a;couiit  for  any  loss  tlieilis-ientitiitji 
creditor!  '.night  sustain  in  cnii.-i>i|iienei' hi'm 
sale.  J  lie  a[)]i(dlaiits  were  ailoweil  thiir.i^ti] 
aji)'^,  1  ;  and  tile  assignee's  costs,  in  view  oi 
i,iie  f  lots,  were  allowed  out  of  tlie  e^t.lU. 
McLi'rcn  anil  ('luiliinni,  1  A}iii.  !!.  (is. 

l)c(  lar.ation  :   for  money  paiil  \\y  \\w  pa 
for  'i.  H.   and    F.  H.      i'^iftli  |iha,  in  m<u 
that  T.  H.  .-md  F.  H.,beiny  cii-iiartiier.<  iiiM 
on  the  5tii  March,  1873,  made  an  as.^i;,'iiii;tu 
insidvency  ;  that  on  the  17tli  a  ilce'l  nl  oWi 
tion  and  discharge   was   exccnted  hy  tliep) 
numlier  and   value  of  their  cieilitdia  miuvi 
terms,  which  were  iluly  carricil  nut  hy  tin 
vents  :  that  there  were  no  separate  eivil;;!) 
either  of  tlie  insolvents  :  that  the  ilee4\v..j' 
confirmed  by  the  judge  :  that  twci  nutes 
due  in  December,  1872,  made  liy  the  |il;iiiiGil 
the    iiisohents'    aecoiiimodatiini,  anil  wriv 
honoured,  and  were  then  .and  ui»  t"  the [uii 
of  the  composition  held  by  the  Hank  i'l  lil 
North  .\merica  ;  tli.it  the  li.a'iility  vi  rk 
vents  to  the  bank  was  set  oat  in  tliest:iU;i:tilj 
their  all'airs  at  the  tirst  meeting  of  en i::Mil 
which  tiiese  notes  were  st.iteil  tdlwvel'ni 
by  the  plaintitl'  for  their  aeininmoilati  n 
the  bank  rfter  the  .assigiinient  delivtrei ; 
assignee  their  claim  against  the  iiis"h  ii!.-. 
proved  for  tlie  full  amount  of  the  tHuiito 
were  creditors  until  they  receiveil  the iiw 
the  composition  agreed  upon  :  that  tiny*!] 
the  deed  and  received  tlie  coiniKiHitimi  :.ia!il 
they  had  proved   their  claim  the  |I.iitt:*l 
surety  for  payment  of  the  nntes,  was  "!I:.*J 
pay  to  the  bank  the  amount  nf  the  inteitJ' 
composition  received  by  the  liaiik;       '' 
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ities.     A"  '•'■  '^''•'■'■'  ^"  Q'  B.  %. 
ting  in  vacation. 

ts   wlw  were  partnoi-s,  nmle  ^ 
re'ssed  to  V)e  in  pmsuaine  i i  ;ae 
hut  attempted  to  limit  i;»ni,rj, 
g  after  the  general  awciiiitiucoi 
.  statutory  t'orm  vlif  wdr.is  "oi 
;o  the  said  eo-vartucrsliii,."  l^i 
had  separate  estate,  and  stinnft 
■    assignee,    acting  iiiukT  a'lvict, 
fession^of  the  partiKi-sliiii  istaK. 
rards    M.,    a   hmtlKT  (ri   one «! 
,  otfered  to  iv.irehiiso  the  \mm- 
id  upon  sufficient  in  nniuUraBi 
joint  creditors  si.nniiig  a  .loci  ,1 
ud  discharge,   the  as>ig.ioo  ti 
ivte  to  him,   without  any  aiitlufl 
tors,  and  without  I'llling any » 
tion  40,  to  take  tlu-  (Uiil  iutn  i, 
U  a  subsequent  iiK-rtiiii,'  nt  tlitvi 
iihitions  were  passt',1  api'Vt.viui; 
;he  sale  to  M.,  and  iil  tliu  ;i*.ii 
The  dissentient  joint  crtte 
3  county  judge  toonliT  tliuassf 
ssion  of  the  separate  ustatvs,  ait 
.nv  h)ss  occasioned  l>y  his  miiiv., 
I«si,m  of  them,  ami  I'^r  the  nht 
msferred  to  M.     The  Icanie,! »!; 
assignee  to  take  iiussessi,..i  .•  t! 
tes,  but  did  not  deal  with  tin-  ! 
ho 'lietition.      V'roin  tliis  unkr  _ 
,,,.ealed -.^-Hehl  t'-at  the  a«.i  r 
10  apni'l'-:'"-s  ;  i'li'l  t'lat  it  eur.u? 
I  u-.ider  sec.  :$8,  heiiig  a  s/.c  en 
n'oaning  of  the   proviso  vimIhI'I 
■vithout  the  previous  saiiotiMii.' 
Held,    also     that   the  asMginr 
ount  for  any  loss  the  ilisseiitknt 
ight  sustaiii  in  (.•oll^e,|llelleM■  u! 
[uiudlants  were  allowe.ltlu'.f-'ti 

the  assignee's  coxts,  in  view  o! 
■ore  allowed  out  of  the  eH.ltc. 
.;/  ClHthiin:i,  I  App.  11.  tiS. 

,„  :  for  money  paid  hy  the  j.hi 
nd  F.  H.  Fifth  \>lwi,  ni  sulsu 
,nd  V.  H.,  being  eo-iiartiieiMiiti 

March,  KS73,  nia.le  an  as.^igiim.; 
that  on  the  17th  a  .Ice.l  ..K*. 

icharge   was   executed  hytliep. 

I  value  of  their  ereilitnrs  "lutr 

>h  were  iluly  carried  .mtl.ytiic 
there  were  no  sei.anUe  eivil;;.! 

o  insolvents  :  that  the  aee.l«vi'l 

,V  the  judge:  that  two  nete,l« 

•mber,  187--'.  ma.lehytlKvtari 
_.uts'    aceomniodation,  aii.l  wrrt 

vnd  were  then  and  up  to  the  1«> 
.osition  held  by  the  bank.  1 
■ica:  that  the  ha^.ihty  el  .lid 
bank  was  set  out  ui  the  stat.a 

at  the  first  meeting  ot  ere 
o  notes  were  stated  to  have  Wa 
intili-  for  their  aeeoiiiiiioaati'  ^ 
fter  the  assignment  aelive.eU 
>eir  claim  against  the  1,1.  u^^^^^^^^ 
the  full  amount  ot  the  UW 

;ors  until  they  receivea  hoBt* 
itiou  agreed  up.m:  that  then. 

ful  received  the  coni,.o..  10. 

proved   their  elaiiii  the    I 
\ayment  of  the  nnta,  wu  * 
l3anktheamotinto,thoH,tal«^ 

received  by  the  hank,      i 


oi 


Ml 


L  ,ii,.iintifr's  claim  herein  pleaded  to  is  for  the  to  were  paid  by  plaintiff  t( 
I"  I  yjiiuey  au  paid  by  him  to  the  bank.  The  bank  had  proved  their  cla; 
\\th  iile'a  was  the  same  as  tlie  fifth  down  to  the    the  plaintiff  at  the  d.ate  of 


to  the  bank  before  the 
laini  on  the  notes,  and 
I'sth  iilua  was  the  same  as  tne  nitn  iiown  to  tue  tne  piamtiu  at  tne  ii.ate  of  tlic  deed  of  coniposi- 
«t  veiiiiont— of  payment  by  the  plaintiff  to  the  tiou  was  a  creditor  in  respect  thereof;  anil  the 
uiu— which  was  omitted  ;  and  it  was  alleged  insolvents  never  mentioned  tlieir  liability  to  the 
at  it  was  agreed  between  the  plaintiff  and  the  plaintiff  therefor  in  any  statement  of  tlieir  affairs, 
aiik  ill  lesnect  of  the  same  two  notes,  that  the  or  supplementary  list,  or  in  the  deed  ;  and  said 
iLim'titf  should  pay  the  bank  one  half  of  them,  claim  was  never  proved  against  the  estate.  Held, 
nlthat  the  hank,  in  order  to  realize  the  other  no  answer  to  the  plea,  for  that,  upcm  all  the  facts 
nil  slioiilil  proceed  against  the  ins(dvent  estate  set  out,  enough  Wiis  not  shewn  to  make  the  deal- 
irtlie  whole:  that  the  plaintiil' accordingly  paid  ings  of  the  assignee  and  of  the  insolvents  with 
n -hall  of  said  notes  to  the  bank,  and  the  bank  j  the  bank  as  liolders  of  the  note  unavailing.  The 
vved  fur  and  received  the  composition  upon  the  fourth  replication  to  the  sixtli  jdea  was  the  same 
helo.  ami  the  money  so  paid  by  the  plaintiff  to  as  the  third  replication,  and  was  lield  also  bad. 
la'iik  is  part  of  the  claim  sued  for  and  now  Fifth  replication  to  the  seventh  j)lea  :  tiiat  the 
ideil  to.  The  seventh  plea  was  to  ditl'erent  i  plaintiff's  name  as  a  creditor,  and  the  claim  in 
uij  iioin  those  already  pleadeil  to.     It  followed    that  plea  menticmed,  were  not  mentioned  in  the 

statement  exhibited  at  tlic  first  meeting  of  credi- 
tors, or  in  any  supplementary  schedule  furnished 
in  time  to  permit  plaintiff  to  obtain  the  same 
dividend  as  other  creditors.  Held,  replication 
good  :  that,  under  the  act  of  18(i!>  there  must  be 
a  statement  of  the  creditors  exhibited  at  the  first 
meeting  of  creditors,  as  well  as  of  the  insolvent's 
affairs  ;  but  that  the  statement  presented  at  the 
first  meeting,  as  set  out  in  the  plea,  did  sufficiently 
describe  the  plaintiff  as  a  creditor  ;  and  as  the 
plea  therefore  alleged  that  he  was  so  specified, 
the  plaintiff  had  a  right  to  traverse  it.  Prexton 
V.  llunton,  37  Q.  B.  177. 


tilth  plea  down  to  and  including  the  aver- 

\aA  of  the  eontirination  of  the  composition  and 

K'harg'     ami  then  alleged  that  the  plaintiff 

1  iKrticc  and  kiu>wledge  of  all  said  facts  ami  of 

liose  hereinafter  mentioned  :   that  a   note    tor 

|Jo()  nuule  hy  the  plaintiff  to  and  indorsed  by 

i  insolvents,  and  held  by  the  Bank  of  Mon- 

Kal,   hecanie    clue    and    was    dishonoured    in 

veiuher,  1S7-,  and  another  similar  note  for 

I,1S4,  in  I'eceinber,  1S7-,  held  by  the  Ontario 

kink ;  that  these  notes  were  made  for  the  aceom- 

jilatioii  of  the  insolvent,  of  which  the  l)anks 

Imti       that  the  plaintiff  before  the  assign- 

a   l.e  said  notes  to  said  banks,  and  took 

ai  ''  was  a  creditor  of  the  inscdxents 

lei- ,,  I-  in   il  the   deed  of  eompositicm  :    thrt 

irt  (ii  tlu   I  'aiiititl's  claim   in  this  suit,  and 

irciii  jileai  eil  to,  is  for  the  money  so  paid  :  that 

Ikiuiwleilg.' of  such  payments  was  jiurposely 

mlilielil  from  t!ie  insidvents    by   the    plaintitl" 

litil  alter  the  first  ii.eeting  of  creditors  after  the 

that  the   liability  of  the  insolvents 


1'' 


Two  traders,  E.  &  R.,  having  become  insol- 
vent, an  agreement  was  entei'cd  into  between 
them  and  tlieir  creditors,  whereby  it  was  stijni- 
lated  that  K.  slioulil  retire  from  the  partnership, 
aiii^  that  E.  &  (i.  should  form  a  new  eo  partner- 
ship, and  that  the  creditors  of  E.  &,  H.  should 
accept  the  notes  of  the  new  firm  for  fifteen 
shillings  in  the  jiound  of  tlieir  claims.     By  the 


theliahility  ol  the  insolven  s  to    he  plaintiff  j  ^,,^       ,,,,j  ^^.^,.^      -^^   ^^^■^.  „ 
the  amounts  s.,  p:ud   by  the    plaintifi    was    ..^^.jl.^        j,,^^  j,,' ,,    .^,^,j  j^ 
.uhya  supplementary  hst  ot  credit,.rs  pre-    ^,,,.^   ^,^^^,,,^,  ,^^.  ^,^,^;^j^,^,  ^,,  ^..^ 


'iiiueut :  mac  tue   iiainm-v  *»i   tiio  iiisvii\oiita     ,      ,    t  •.-■       •.  ,  \  i.\    ^ 

.uiuLui,.  Liiai,  Liii  II    J       ,  •      ,,        ,    ,      1  deed  ot  composition  it  was  expressly  agreed  that 

aid  two  notes  was  mentioned  in  tlie  state-    •      ^i  4.     c    i'     o    /t     1  .-'    ^.       ,       . 

'"',■.,■  ,  .,  ■■    1     i       •]  4.-         i  ill   the  event   of    h.    &    O.    becoming  insolvent 

jit  ot  their  altairs  exhi oiteu  at  said  nieetmt;  ;  i  1    c        j.i  i.  •       ii     ni.  1   n- 

,  ,    ,,,..,.       ,     .  i._  i.    ii.  .  .  i..:..i.*?/ii  before  the  notes  securing  the  fitteen  shillings  in 

original  debts  should 
and  that  the  credi- 
iiik  on  the  estate  of 
E.  &  (i.  fiu- the  full  amount  of  their  respective 
claims  against  the  firm  i>f  E.  &  H.,  less  any  sum 
which  might  have  been  paid  to  them  by  E.  it  (i. 
on  acc(Uint  of  said  debts.  Before  the  notes  were 
all  satisfied  E.  &  (i.  were  compelled  to  make  an 
assignment  in  insolvency  :--Held,  on  rolieariiig, 
reversing  the  order  of  Strong,  V.  ('.,  that  the 
creditors  were  entitled  to  ]irovo  against  the 
estate  of  E.  &  (i.  for  the  full  amount  of  their 
original  claims  aoainst  E.  &  K.,  giving  credit  for 
such  sums  as  had  been  paid  to  them  by  E.  ct  (i. 
in  resjiect  of  the  composition  notes  ;  and  th.at 
the  agreement  for  the  revivor  of  the  original  de- 
mands was  not  in  the  nature  of  a  penalty.  Wat- 
son V.  Mason,  'I'lVAxy.  ISO.  Reversed  on  appeal. 
//).  574. 


IS  to  the  iliseliarge,  and  in  time  to  permit  the 

utilf  obtaining  the  same  dividend  as  the  other 

Jturs :  that  the  plaintiff  at  the  time   of  the 

ipimieiit  owed  the  insolvents  :?i70,  which  the 

igiiee  had  the  right  to  ^'■'    ■>'■"   and  the  iiisol- 

its were  always  ready   t"  ,".'  'S  f(U-  the 

ipesitiini  of  iilaintitT's  cl-.n     as     .(piired  by 

a,  hut  the  plaintiff    las  a'""  .j-'?  .'cfusiid  t.i 

ivo  his  claim  agaiuf.r   uh    .-.st  \te  :  that  f'.rch- 

it'ter  the  insolvLi's  '""v  \i.  e   aware  ot   the 

iiitiH  having  (laid  .sa;d  noti.^,     :  'y  deposited 

the  assignee  notes  for  v!.o  e,'>':ipo:   tion  on 

ititl's  claim  in   accordance   with   the   deed, 

ir  aeilucting  said  817!l,  whii  !i  notes  remain 

"ly  fur  the  iilaiiititf  ;  and  all  t'.ings  have  l)eeii 

(,  lU'.,  neee.ssary  to  make  f.:iiii  deeil  l>inding 

Ithe  iilainti!)  as  if  he  wore  a  party  thereto. 

iaic]iliea.i()n,  to  the  thrje  plei'.s  :  that  there 

si'liarate  ereilitc!"*  to  o.ich  '.(  the  inscdvents 

time  of  the  assignment  and  of  the  deed  of 


"13 


The  plaintiffs  sued  defendant  as  a  sharehid<ltr 
ill  their  bank  for  calls,  and  defend.int  (ilcaded 
his  discharge  Under  the  acts  of  18t»!)aiid  1875,  the 
laitionaml  dischargf,,  anil  that  the  plaintiff!  assigment  having  boon  made  under  the  f(Uiner, 
net  a  [lai ty  to  nor  did  he  execute  sai<l  and  the  deed  of  composition  and  discharge  filed 
-Held,  on  demurrer,  that  tlie  traverse  of  under  the  latter  act.  It  appeared  that  the  only 
lieing  11(1  scparau  eri;ditors'  as  alleged  in  mention  of  the  plaintiffs'  claim  in  defendant's 
pkis,  was)  proper  ,  '"ij.  t'.iii  \'  u  ..crment  |  statement  of  affairs  and  schedule  was  this  entry 
'!.'  iilaintifl'  did  ,1  n  ^.venite  '.lie  I'.eed  was  |  in  the  statement  of  assets,  "25  shares  St.  Law- 
swer  to  tl'e  pleas,  foi  uiider  the  facts  there  ,  reiice  Bank  stock  ;  amount  jiaid  up  !550(),"  (the 
'  execution  i.-'hiiii  wi '■  unnece.ssary.  Third  i  plaintiffs'  name  having  been  changed  to  St. 
atinn,totifthpioa.  th^'tlionioneys  pleaded    Lawreneo    Bank):-Hehl,    that   the   plaintiffs' 
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claim  W118  (liscliarged,  Tho  replicatiors  were 
also  held  defective  in  not  shewing  that  the  plain- 
tiffs  lifid  no  notice  of  tlie  i)rocet'dings.  '/'lie 
Sto/idard  Hunk  of  Canmht  v.  JohuKon,  42  Q. 
B.  It!. 

To  a  declaration  on  the  connnon  counts,  de- 
fendant pleaded  that  the  idaintiir  before  action 
assigned,  under  the  act  of  187.">,  to  an  oliicial 
assignee,  in  whom  tho  alleged  cause  of  action 
became  vested.  Second  replication,  that  hefore 
aetii^n  the  assignee,  in  conformity  with  a  deed 
of  comiHisition  and  discharge  duly  executed  by 
the  rc(|uisite  jirojiortion  in  number  an<l  value  of 
the  iilaintiiV's  creditors,  by  deed  duly  transferred 
to  the  plaintitl'  all  the  estate  vested  in  the  as- 
signee. Hejoinder,  tliat  the  discharge  was  not 
duly  confirmed  by  the  court  or  a  judge  :  Held, 
on  demuircr,  replication  b;id,  for  not  shewing 
that  the  discharge  waseonlirmed,  without  which, 
by  sec.  Od  of  the  act,  it  could  have  no  ellect  ; 
and  that  the  rejoin<ler  was  good.  Scndile,  tliat 
the  replication  sliould  have  alleged  also  that  the 
creditors  .signing  had  jiroved  their  claims  ami 
represented  iit  least  threefonrths  in  value  of 
the  cl.ainis  of  ^100  and  u^iwarc  vhich  riad  been 
proved,  as  reipiireil  ))y  sees.  A  nd  W.  (!ra- 
htm  V.  McKcniini,  4'2  (,).   H.    ■'  Wilson, 

sitting  in  vacation. 

A  deed  professing  to  be  undor  the  i  '  '  187.") 
was  made  lietMeen  the  iusolv.  iit  of  the  first  jiarl. 
Certain  sureties  of  the  second  ])art,  and  "the 
sevei'al  Krms,  persons,  and  corixirations  who  ;ire 
creditors  of  the  parties  of  tlie  tirst  part,  and  are 
also  nientioncil  in  the  annexed  list,  of  the  third 
part."  It  ])rovided  for  the  jiayment  of  a  com 
position  of  75  cent.'*  in  the  doll.ir,  which  payment 
was  guaranteed  by  tlie  sureties,  and  concluded 
with  the  following  clause  :"  This  deed  sli;dl  be 
iiieffectunl  nnless  .■iiid  until  completed  by  all 
creditors  having  claims  for  over  one  liundrcd 
dollars"  :  Held,  on  deinuirei',  atliniiiiig  the 
judgment  of  Osier,  .1.,  tliat  this  cl.'Uise  onl_v  a|i- 
plied  to  creditors  mentioned  in  the  annexed  list, 
and  that  certain  other  creditors  refusing  to  exe- 
cute the  deed  did  not  ]irevent  it  from  lieiiig 
operative.     Hanlt  v.  /ininl  it  ul.,  4  Apji.  It.  4.'Ui. 

The  defendant,  a  trader,  lieing  in  insolvent 
circumstances,  wrote  to  the  |ihiintiti,  a  creditor 
in  Scotland,  giving  him  a  st.itement  of  his  ac- 
count and  informing  iiiiii  of  liis  intention  to  make 
some  arrangement  with  liis  creditors,  and  tliat 
plaintilV  must  ranh  with  the  others  on  liis  est.ate, 
which  he  stated  would  not  pay  more  than  fifty 
cents  in  the  dollar,  to  which  the  jdaintift'  re))lit'<l, 
ex]iressing  no  dissent  ;  and,  again,  tiiat  he  was 
satisfied  if  there  was  no  ])refereiice  given,  in  the 
meantime  defendant  had  etl'ected  an  arraugement 
with  his  creditors  for  a  composition  of  thirty 
cents  in  the  dollar,  on  his  I'epreseiitation  that 
the  plaintitl' Would  acce]it  it,  MJthout  which  the 
whole  arrangement  would  have  fallen  through, 
and  the  defendant  must  liave  gone  into  insol- 
vency, defendant  on  the  same  day,  by  letter, 
informed  the  ]ilainti(l'  of  the  .arrangement  ;  to 
which  the  plaintitl'  replied  without  expressing 
•lissatisfaction.  Afterwards,  without  dissent,  he 
received  the  instidments  of  the  com])o8ition  sent 
to  him,  and  on  the  receijit  of  the  last  instalinent 
he  acknowledged  it  as  a  payment  of  "  the  la.st 
instalment  of  your  indebtedness  to  uie  :" — Held, 
that  the  plaintiff  must  be  deemed  to  have  ac- 
cepted the  composition  with  the  other  creditors, 


and'  therefore  that  he  could  not  siu.  iii.f^.. 
for  the  balance.  Hemarks  as  to  tho  fnfl' 
plea  in  such  a  case.  Mi/rlull  v,  Mii,-l,.u  ,). 
1'.  ICO. 

See   Kii-y  v.   /^unl/,  2.'>  (.'.  P.    t-lS   i,  rj 
Allch!ii  v.  niifiilo  .£•  L.  H.  n.  '.V..,  L'.ii'i  1jv"4 
p.   42S0  :  h'iKiiii'!)   V.    Li/ann,  .3  Apip.  ||  ■■■) 
4291  ;  Mt\Ma.slerv.  A'l;/./,  3  App.  II.  Kh),  [,'4* 


9.   Prnceiliirr. 

(a)  AjiiiKil. 

Undor  sees.  S.S,  S4,  of  the  ,act  of  IsCilt,  tIk.  j 
]ilication  in  appeal  iniist  be  serviij  ii|i,iii  rcji, 
dent,  ami  security  for  costs  givm  witliin  fi 
il.ays  from  the  day  on  which  jiidgiiiriir  is  riiiiK.n 
It  is  not  enough  to  serve  iicitii'c  ami  til,,  i,,, 
III  ro  T/ioiii<ii>,  ('»  1".  I!.  2,VJ.  ('.  ].  ('i,,,„,|, 
(Jalt. 

A  writ  of  attachment  issued  aiiainst  j;.  K, 
on  an  acceptance  in  the  nanut  ni  tli,.  tinn,rf, 
for  a  delit  contracted  liefore  (i.  Ipciainoiniitniii 
tliereof.  A  bill  of  exchange  t'nr  tlii^  (KKtlu 
been  acceipied  in  the  tirni's  naiiie  .after  C,  jmjj, 
it,  in  consideration  of  which  .111  cxtciisinnuitiu 

was  given,  and  it  jiassed  tliioii^li  the  1 ks  jj 

was   never   reiui'iated  by   (i,     'I'liis  aicHi;™ 
matured    after  (1.    had    retired    fimii  tiir  lira 
(which  change,  however,  was  not  rci,'i>tcrniii 
compliance  with  I!.  S,  ().  e.   12:i,)  aiLfliiJiuji] 
!  paid,    the  acceptance    upon   wliirli  tiii'nnti 
j  .attachnuMit  issued  was  given.     Seven  Wi.'k>aitil 
1  the   writ  of  attai'liineiit  had   liei'ii  scrvi-il  ski 
j  him,  (J.  moved  to  set  it  aside,  aciamiitiii);i,rii 
j  delay  on  tiie  ground  tiiat  tlie  sulicitur  n'^uiy 
iiad  instriicteil  to  move  liad  lieeii  i'alli'il;,»ivi( 
urgent  Imsiiiess  :-    Held,  afliiiiiiiii;  the  jiiil|jiii 
j  of   tlie   (.'oiinty   ('lairt   judge,    witlmiit  ilrtij 
j  wlu^ther  such  an  a[)iilicatioii  can  lie  imui- a 
j  the  live  days  iirescrilied  iiy  sec.  IS  ul  tlit  Irsij 
I  vent  Act  of  187."),  that  *lie  aiipeal  I'l'iiMii 
I  entertained,    for  that  tiic    delay   was  in  ' 
I  cieiitly  accounted  for.      Held,  al.-n,  tji.ii  1, 
j  dearly  lialile  to  the  attacliiiig  oivilitii|<";i! 
acceptance.      A'.c  jutrlf  l!i-i[liii  -In  ly  IM'.A 
App.  H.  I. 

'I'liis  court  will,  on  .apjicals  fruiii  t!i.' 
ruling  in  insolvency-as  on  a|i|iials  l^i 
courts  in  cases  where  the  (!vi<ii'iiri'iHrM];in.n 
tory,  be  governed  in  a  great  iiiiMsiirt  !■)  i 
ojiinion  of  the  judge  who  lias  scimi  tiic  \vi! 
give  their  testimony;  yet  wIkiv  ).'iv:iii  ;^ 
credence  to  all  the  witnesses  ivlinl  „\\  ivj 
judge,  this  court  dithered  in  n]iiiiiiiii  fi.iiiiii:i| 
to  the  etl'ect  of  that  evidence,  lliiscniiit  iiu 
the  finding  of  the  judge.    AV  llo/.v,  l.';iliiy3| 

In  ]iroceedings  before  the  Ciniiity  ('"irt;: 
a  claim  was  put  in  by    the  iiintiur  "i  t!:- 
solvent,    which    the   creditors  ii|iii(isiil  t!i' 
lowance   of.    on    the    ground   tli.it  flu'  ffl'i 
was  indebted    to  the  son  in  a  f;ivatiT> 
her    claim  -such  claim  being  (ii.-tiihtly  ((« 
by  the    claimant,    her  liusb,iiiil,  aii'l  tlif 
vent.     The  juilge  allowed  tlie  claiiii.  iV  !ii«| 
allowance  the  inspectors  of  tiic  ist:iti':iiivji 
and   then  sought  to  impeach   tin.' olaiiii  •!' 
mother  altogether    as   being   fniinliil'iit- 
only   olijection  suggested  in  (iii|«isiti"ii  t'll 
evidence  stated  being  the  fact  that  tlif 
said  to  have  been  deposited  in  the  hs^^i 
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it  he  cmiM  nut  sue  (lif(.,„i,nJ 
Hcinarks   as  tu  tlio  f(,t;r.  „;  | 
se.     Mit'-li'll  V.  .Ui/.'M/, ■:: C. 

r>owen,  25  ('.  1'.    US.  J,  n:^;, 
o.i-  L  II.  I'-  Vo., -Ja  rbv  4!i  I 
,/   V.    /.'/<"'•".  ^  -M'!'-  I!-  ■VU," 
-•v.  A'i»iy,  3  AiU'-  l''.ltH'Mi.i.",tl.| 


<>.   Priii'i'diiyi: 

(a.)  Ai'l»'<ii- 
13,  S4,  of  tlK- act  of  iviv.i, 'h 
loi'il  must  l>e  sfi-vril  iii«.ii  r(-(.ii|.| 
ritv   f'"'  i'"**^'*  ilivfu   within  titil 
av'iiii  wliioh  iiul).'iiii'iir  is r.i^l.T«.l| 
li"  to  siTve   imticr  iiinl  lili' it.,ii' 
fi  V.   R.  S.VJ.     ('.  1„  i'\\m\ 

taehnient  issuutl  ;\i;uiiist  l;.  .VCd,^ 
loi;  in  tlif  nanii'.  m  tlic  tinii ; 
rai'ti'd  lict'ori'  11.  l"'i-aiiu>;iiiwitie 
ill  of  oxdiaiifii'  for  this  lUi.ili 
ill  t\w  livniV  iiaiiif  aftiii;.  '■ '- 
iitionof  wliii'li  aiifxti'iiM"!!..., 
I  it  passfil  tliroiiuli  the  l«i"l;s.; 
imliatotl  l>y  ti.  'I'lii^  •'"•'■q'- 
1-  (1.  had  wi\W'\  lioiii  till'  „„ 
,.,  liowovur,  was  not  iY^i>t,n4i 
it'll  It.  S.  «).  o.  rj;t,)  iiii.l  litiiia- 
H'utaiK'o  ii|ion  wliirli  llu:  «nti 
sut'il  was  niv.'ii.  Si-vfU w.rkMt'i^ 
attacliliioiit  ha.l  IhvU  smt-.l  im 
lmI  toi-i'titasi.lc,  ao'ountniKMb 
Linmud  that  the  sohi'it.^r -Aii.ay 
.,1  to  niovo  \iail  hi'fu  >';illi."i  :>« ')'l 
Us  :-  llfia.  alhnuiniitlK'pLM 
tv  Coui-t  .iii'l-;i',  witliuut  .u; 
I'aii  aiiplicatiuii  I'aii  hi'  iii.i'ir o 
..ivscnhnl  l.ys>M-.  ISnitli.M 
1S7,'),  that  *ho  appi'in  ^•""I'lf" 
for  that  the  <h'hiy  w.w  ii"t  ^ 
liitnl  for.  IK'l't.  als,..  thai  (, 
to  tlio  attaching  ,Mv.lito|-';i 
Ex  parlr  diillin  '  In  ir  /tal 

will,  on  apiioalH  inmi  the  jsW 
,,lvoiu'y  -as  on  api"':'!^  I''"'"'" 

IS.'S  Wht-'VO  tlui  .^VKh'U.l'  l: ll!l 

I'riu'.l  in  a  grt'at  lawsiui' •-!  ( 
jiulni'.  who  has  si'i'ii  tho  m!;.^ 
testimony,  y^'t  wIktc  t'lv^K  . 
all  tho  witues.s(.'s  I'oliol.'H  )« 
urt  .litlVri'd  in  oimu.m  tr-m  =1 
of  that  cvicU'n.'.',  this, •'iurti>>.l 
ifthejiulgo.  AV  llW.VJ.>'i.;' 
|,li,ii'sl«'f<"-3Hn'<'oiiiityC"r.'t;i 
\  ,mt  in  hy  tlu-  niotluT  -!  M 
iiich  tho  eri'.litors  o^-f  -M 
"V,„  the  ground  that  tW  .4 
d  to  the  son  in  a  gri'.iti'V « •" 
sueh  claim  heing  ;">t»';' ^  r 
puant,  her  hushand  ;i"'l  - 
iudgc  ulh.we.1  the  .•l:uin,  lr."i"« 

'„ght\oiun..--'l'tl.--taH 
.gether    as   heittg    .r:wul     t  I 
,ion  suggested  m  yv^f^i 
ated  being  the  ta>'t    Iw  th  . 
been  deposited  in  the  takki 


.liiinaiit  w:is   in   gold   (sovereigns),    which-  tlie  i 
t  H'.vs  lusked  to  assume  was  so  iiinu'obable  and  I 
■'V libit-' as  to  he  uviileiice  of  frauil.     The  court, 
illnvi'ViT,  "11  the  ground  that  the  judge  who  saw 
,'     .^ftl^,,  jrive  their  evidence  had  thought  tln^  { 
I    I't'df  the  Ixiiia  tides  of  the  debt  sutlieieiitly  ' 
I  J[J!||,li,lK>il  and  had  allowed  tlie  claim,  .agreed  iu 
[Lcdnchisioii  at  which  the  judge  had  arrived, 
I  Ki'l  aisinissed  the  ai)iieal  with  costs.      Ih. 
M.e  In  ,rCiit'>u  ft  n!.,  2(i  C.  1'.  308,  p.  4'->S.-). 

V.  l-'orr.iiiN  IVvNKKincv  Law.s. 

rhiiiititf  SMI  il  oil  .1  foreign  judgment  recovered 
miiist  ilcfciiilaiit,  who  pleaded  never  indelited,  ' 

Itiiiit  lie  had   never   been   served    with  pro 
c,iliii|,'s  ill  the  foreign  court.      l»iiriiig  the  pro- ' 
Lsiif  tlie  suit  defendant  obtained  a  ilischarge  ' 
Ki  kiiiknilitcy   in    the    District    Court    of    the  j 
lyrtluni   Histriet    of    Ohio,    ami    at    the    trial; 
jitiiini-il  leave  to  plead  this  discharge  ;is  a  plea  ; 
Dili,  ihuTi'iii  coiitiMiiaiice,    on    which  issue  was 
iki'ii.     nt'fciiilaiit  proved  that  such  a  discharge  , 
•iiiihl  release  dit'eiidaiit  frinii  all  hii^  debts  jirov- 
;ii;:iiiist  his   estate    in    the    I'uiti'd    States, 
inhiilinM ''"•'  ''^'''''  ^"  *''"    plaintitl'.      I'laiiititr's  i 
DiiK  I  vJiUuic  in  reply  was,    that  defendant  re- 
I  Canada  for  two   year's  previous  to   the 
lisi'iiiir'c,  aii'l  that  he    (plaintilf)  had  no  notice 
.li'ieailiuit's  liiiikriiptey  in  the  I'liited  States; 
1,1  hi'  ontoiiilcl  tlia'-.  as  the  bankruptcy  acts  ' 
uiivl  tlic  haiikriipt  to  resiile  or  earrv  on  busi-  I 
.  iu  the  State  «  here  he  tiled  his  petition,  and 
ir  .li'ft'ii.liuit  resided  in  < 'an.'ida,    the   eourt  in 
)lii.,  li;iil  no  juris.lictiou  to   gr.int  a  discharge. 
Oil  thiit  the  line  )iri«luced  was  therefore  bad  : 
[I'M,  that  the  discharge  was  a  bar  to  plaiiitilfs 
Hit.    Ilclil,  also,  that  it  was  not  necessary  for 
,M>laiit  to  prove  that   all   proper  steps   had 
It'll  taken  t,i  iihtain  the  discharge,  but  that  the  \ 
iBihan'e  itself  was  prima  facie  evidence  of  this. 
]hi,Ju-h,r\.  liroirii,  44  i).  H.  'Miii. 

i  i'.uiki'uiitey  proceedings  in  a  foreign  cimntry 

I  not  alleet  real  estate  in  ( 'anaila.     The  insol- 

it,  whiMiwnud  lands  in  Canada,  residing  and 

jjrrviii^'  nil  hiisiness  in  the  State  of  New  York, 

■at,  Bitii  his  co-partners,   .adjudicated  a  liauk- 

W  hy  the  couit  of  that  state    on    the    ir)th 

loviinher,  1873,  and,  in  accordance  with  a  reso- 

lti»ii  [iisseil  hy  the  creditors  under  a  provision 

,  till' llaiiknipl  law  of  the  I'liiti^d  States,   the 

likniiits,  ell  the  14th  February,  1874,  ciuiveyed 

leii  estates  to  a  trustee  apl>ointed  by  the  credi- 

.  i,ir  the  purpose  of  winding  uj)   the  estate. 

ih'uil  was  styled    "  lii    bankruptcy,"    and 

riMi'ti'il  to  "ciinvey,  transfer,  and  deliver  all 

sir  ami  each  of  their  islalc  and  efl'ects"  to  the 

I  trustee,  til  lie  applied  for  the  benefit  of  the 

tilitiii's  ill  like  iiianner  as  if  the  bankrupts  had, 

lits'late,  heiiig  duly  ailjudged  bankrupts,  anil 

tnistee  ii|i["iinteil   assignee    in   bankruptcy 

m  the  liaiikruptey  act  ot  the  United  Stiites. 

I  the '.'(ith  .\ugust,  1874,  a  writ  of  execution 

ii>t  the  insolvent's  lands  iu  (,'aiiada  was  placed 

j,tlii' slieritl  "s  hands  by  the  defendants,    who 

ill  the  iiieautime    recovered   it   judgment 

liist  him.    Suhseipiently,  the  insolvent,   by 

|ot  further  iissuranuc,  executeil  a  eonveyiineo 

■'1  liis  laiiils  ill  Canada  to  the  same  trustee  for 

U'reiHtdl's.     The  pliviutift',  the  substituted 

ite,  tiled  a  hill  to  compel  the  removal  of  the 

|ot  execution,  on  the  ground  that  it  formed  a 


cloud  on  his  title  to  these  lands  ;  -Held,  rover- 
sing  the  judgment  of  rrimdi'oot,  \'.  C.,  -4  Chy. 
.V)(>,  that  the  plaintill'  was  not  entitled  to  relief, 
for  that  the  deed  of  the  14th  February,  merely 
vested  in  the  trustee  the  estate  which  would 
have  passed  to  an  assignee  by  operatiiui  of  the 
bankruptcy  l;iw  ;  and  there  was  no  evidence  of 
any  intimtiou  to  pass  more.  I'er  Patterson,  J, 
A.,  the  Words  "convey,  tr.insfer,  aitd  deliver," 
were  operative  wonls  of  convi'yance;  the  debts 
due  to  the  creditors  formed  a  sntHcieiit  con- 
sideration ;  and  the  general  words  "all  and  each 
of  their  ista/i"  would  have  been  snlUcieiit  to 
convey  the  land  in  ipiestion,  unless  restrained, 
ii3  they  were,  by  the  ellect  of,  and  construed, 
as  they  must  be,  with  reference  to  the  inten- 
tion   shewn   by,    the   whole   instruinent.      Miic- 

lliillillil    V.      The     (,'iiii-:/l'lll     liil'l     l.llinhir    C'd.,     2 

App.  1!.  3(i. 

<  )n  appeal  to  the  Siiprenie  Court  this  judg- 
ment was  altirmed,  and  -llehl,  that  a  bankrupt 
assignincnt  made  under  the  provisions  of  an'act 
of  the  Congress  of  the  Ciiited  States  of  America 
will  not  transfer  iniiiMvable  pio|ii'i'ty  in  Canada. 
.\lso,  that  the  ilcci  of  the  Mtli  Feb'riiary.  IS74, 
was  not  etl'ectual  either  as  .'i  deed  of  bariiain  and 
sile  or  a  deed  of  ijrant  to  pass  any  h'gal  title  or 
interest  in  the  kinds  of  1 1    in  ( 'aiiad.i.       .S'.  ('.,  2 

Sup.  ct.  It.  ;{(;4. 

An  insiiraiice  company  iiicorjiorated  in  tho 
Stiite  of  New  ^'ork,  .'iiid  carryiiii,'  on  business  iu 
this  province,  cannot  be  allowed  to  do  so  after 
proceedings  have  lieeii  taki.'ii,  accordiiiL:  to  tho 
law  of  its  domicile,  with  a  view  of  winding  up 
the  all  lirs  of  the  coiiip my  :  and  that  irrespective 
of  what  the  result  of  the  proct'edings  may  be  as 
to  solvency  or  in.solvency  of  the  eompany.  Doit;/- 
Ins  V.  Allinitir  Miifiiiil  Lifr  /ii.<iiriiii(:f  I'o.,  of 
Alhaiiii,  Xrir  Voil.;  •_'.">  Cliy.  :i7'.l. 


VI.   M  is(i;i.i.\M:ors  Casks. 

Sale  of  goods     Insiilviiicy  of  [larties 
re 'cind  contra, 't.     Sec  S\i.i-;  ofCoods 
XMu. 


-Itight  to 
V(i.,p. 


1 

I  Hy  a  contract  between  ( '.  iV  ( 'o.  and  the  defen- 
dants, it  was  agree, 1  tli.it  all  matters  in  dispute 
connected  with  the  contract  should  be  settled  by 
arbitration.  ( '.  it  ( 'o.  became  insolvent,  and  thia 
suit  was  brought  by  their  assignee  in  insolvency 
to  recover  the  cost  of  the  eon.striietioii  of  the 
railway,  rpon  the  application  of  ili't'einlaiits 
under  "see.  I(i7  of  the  C.  I,.  P.  .'Vet  (C.  S.  C.  C. 
c.  22l,  ail  order  w.is  granted  staying  all  proceed- 
ings in  this  suit,  it  being  -llehl,  that  the  cir- 
onmstanee  that  the  contractor  had  become  insol- 
vent did  not  taki^  the  case  out  of  the  statute. 
J  oh  no  I II  V.  Miiii/mil  ,i-  O/lnint  H.  W.  Co.,  (i  V.  R. 
230     Molniesteail,  Spragge. 

The  directors  of  a  joint  stock  company  formed 
\  under 32-33  Vict.  e.  13,  !>.,  cannot  without  being 
'  authori/ed  by  their  shareholders  make  a  volun- 
tary assignment  in  insolvency.     Dmilii  v.  llalm- 
I  i/vioi/,  30  C.  V.  240  ;  .V.  C..  4  App.  It!  4.V). 

I 

I      Under  the  act  of  I  Si!!),  the  jnrisdietion  of  thia 

;  eourt  to  decree  foreclosure  upon  a  inortgage  is 
not  taken  away,  and  a  mortgagee  must  still  pro- 
ceed iu  this  eourt  to  obtahi  such  relief  against 
the  otKcial  assignee  of  the  mortgagor,  there  being 
no   proper  machinery   in   the    Insolvent   Court 


m 
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undor  wliioli  fdvoclosuro  can  bo  dbbiinod  or  l(ir    CaMwcIl  v. 
■erviii^'  )iartii's  out  of  the   juristliction,   or  for    V.  V.  '2!)4. 
calling  in  ]>.'irtii'8  to  estnhliHh  their  elainiH  upon 
tho  mortgage  premises.     llt'iuUmon  v.  Kerr,  'i'l 
Chy.  1)1. 

'I'lio  object  of  the   Lugisliituiu  in  creating  the  I  i.(|uitable  groimils,   that  before  tli 
Insolvent  Court,  is  to  iulniinister  the  estates  of 


!''  '"'iikk/k, 


To  an  action  by  pluintifT  against  ilufeiiilanU  f 
their  refusal  to  pay  a  clie(|Uu  dniwu  Ijy  ^\^:^J\ 
and  ont)  \V.  on  tlieui,   defendiiuts  pfimy 
equitable  gn))iiuls,   that  before  tli«  (Iniwin'' ™ 
Insolvent  Court,  is  to  adniinister  the  estates  of  ;  |,iusentnient  of  the  ehe(|ue  in  (iue.>itiiiii  tli^  tf  "' 
insolvents,    and  thi.s  court  will  not,  unless  in  a,  till  anil  W.  had  drawn  and  delivurid  to  vir 
very  exceptional  ease,  interfere  with  the  juris- |  persons  certain  other  cheipies,  ainciintin  ■  i"li 
diction    thus  created.      Therefore,   wliere  a  bill  I  i,,,  the  whole  of  their  funds  in  dcl"iiil,iiit,''in'!' 


was  liled  for  the  purpose  of  winding  up  the  alVairs  i  which  were  presented  before  this  , 
of  an  insolvent  insuiaucc  company,  a  dennirrer  ;  neither  at  the  time  of  tlu 
for  want  of  eipiity  was  allowed,  although  the  bill  i  ,|,eiit  of  the  tirst-drawn  che(|Ues  ,n-  the  oh,, 
prayed,  amongst  other  things,   for  the  appoint-  j  .piestion,    had  <lefendants  more  than  sulti, 
uient  of  a  receiver  to  get  in  the  assets  and  wind  ,  funds    in    their    hands    to    jiiiy   tlic  first   ' 
up  the  atVaii's  of  the  company.     MvXcil  v.  Thv  j  ohe.iues,  as  the  plaiutitl'  and  \V.  w,  11  k 
Jielidm-r  Mnlnal  Ftrr  Ins.  i',,.,  "JfiCliy.  ■')(J7.     See  ^  that  afterwards,  and  before  the 
also  liothaii  V.  Kdj'cr,  2  App.  I!.  SO.'i. 


To  a  bill  liled  by  the  assignee  ni  insolvency  of 
P.  1).,  for  the  creditiu'H  other  than  I),  it  .1.  S. ,  to 
impeach  a  .sale  of  real  estate  to  the  clefendant, 
the  answer  set  ui>  that  before  the  proceedings  in 
insolvency  a  bill  wius  tiled  by  I),  it  ,1.  S.  as  exe- 
cution creiiitors,  on  behalf  ot  them.selves  and  all 
other  creditors  who  should  contribute  to  the  ex- 
penses of  the  suit,  for  thi^  imrpo.se  of  avoiding 
the  couvcyauct!  in  (luestion  as  a  fraud  upon 
creditors,  and  th.at  the  bill  was  dismissed  upon 
the  merits.  It  was  furthe"  .illeged,  that  the  case 
made  by  the  two  bills  w,-  '  stautially  the 
same,  and  that  tiu^  defend;,,!,  i.  lieved  that  the 
evidi'uce  in  this  suit  would  be  similar  in  ellect  to 
that  u]iou  which  th  ■  decree  refiuning  relief  was 
fouud''d  :  -  Meld,  reversing  .'Me  judgii""it  of  thi; 
Court  of  ( 'lianccry,  that  the  >,,  ee  ',  .:-  '.u.t  a  bar 
to  this  suit.  Meld,  also,  thai  tin  liili  set  out 
below  sullicieutly  averie<l  the  delivery  of  the 
alleged  deed,  and  that  the  defect,  if  any,  was 
removed  by  the  an.^wer.  Sinil/i  v.  Dm/li-,  4  App. 
1!.  471. 

.See  also  Milliiji  v.  Kn-r  rt  ,i!.,  43  i).  H.  78. 


I'ts  liamis, 

,       ,     '"liit^^ :  thai 

''•■•'"  "i^'Tjirownt, 

ein 

Mert 

rj«ii 

">-■«;  atal 

''llllK'lli'ftiifHt 

of  this  action,  defendants  paid  the  liiil(l,,rs„ttli 

tirst-drawn  eheciues  the  amounts  thcrei.f  i,  i 

'  therid>y  paid  and  disbursed  all  tlic  iil,iiiitiif',j,j 

1  W.'s  moneys  in  their  hands,  ami  attei«arils<e[ 

tied  with    the   plaintiff  aiul    W,    tliiir  liimi^jj. 

j  account   in  full  i-lleld,  plea  liad,  f(,r  tlit  i J 

I  vious  iiresentment  and  ilislionoin-  ui  the  ijL. 

I  drawn    eluMpies   not   creating   any   Ian  m,  ji, 

I  funds,  and  it  being  ailmitted  that  at  tlie  tiiii-i,! 

I  the  presentment  of  the  eheijue  in  (|Ucstiniit!itt( 

'  were  sullicient  funds  to  meet  it,  sucli  fuiil.Mv-:. 

applicable  to  its  payment  ;  and,  luiuvuvcr.  itiia 

tpiite  consistent  with  the  p'.-ja  that  at tlutim,. 

the  ])reaentment  of  the  lirst-dr.iwn  ihcain  j 

fendants  had  no  funds  to  meet  tlieiii.  m.\  ;!, 
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Dki'osit  Rkckiits,  4.304. 

T.VKINCi  C0I,l..\rKl!.\I,  SlUTKITY. 
1.    Mortijniji  .1,  -l.'H),"). 

'2.   Othir   Cd/Zd/,  (vr/.>i--.SV(' RiLi.s  OK  Lad- 
iN(j  AM)  WAHEiiorsK  HKcKirrs — 

COLLATKKAL  SkcUIUTV. 

RioiiTs  AM)  Di  TiKs  i.v  Connection  with 
Bills  .and  Nuths. 

1.   Ax  to  Stamits,  4.'i()(). 

•2.   Other  ('axes,  4.S07. 

SrKCIAL  ClI.AKTKHS. 

1.   /iiiiierial  Bunk  of  Canoda,  4308. 

Miscellaneous  Cases,  4308. 


I.    ClIEtil'KS. 

The  bolder  of  a  cheiiue,  by  the  mere  fact  of  its 
being  drawn  in  his  favour,  acquires  no  right  of 
action  in  equity,  as  upon  an  equitable  assign- 
ment, against  the  person  upon  whoui  it  is  drawn. 


ai.'eil  ill  ;iiii,li^ 
lnv.H'iittilau] 
rawii  ,;li(,|Oc( 


after  their  dishonour  they  Mere  |. 

when  the  cheiiue  in  ((uestion  was 

dishououreil,  and   that  the  lirst-i 

were  then  presented  a  second  time  and  hniiniiftil 

//). 

The  i)laintiff,  a  merchant  and  custdiikr nf ,; 
fendants'  bank,  having  a  note  payalilo  thcrcid 
the '28th  .lanuary,  1873,  made  a  chc.|in.' |mWi 
to  himself  or  bearer,  and  left  it  with  ihicfrjiiia 
to  meet  the  note.     The  cliemie,  luiwcvcr,  n| 
'lot  used  for  that  purpose  nor  Rtuninl  t.'tai 
plaintiff,  but  the  note  was  paiil  liy  ildiiihsa 
and    charged    to    the    plaiutifl's   aivdiiiit.  Til 
chc(pie   was  afterwards,  on    the  .'ilst  .laiiiimj 
1874,  presented  to  the  dctendaiits  hv  s.iintii! 
unknown,   the  year  having  been  chiiiiafi  irfl 
1873  to    1874,   and    it   was  paid  liy  ili'ltiiiiia^ 
without  noticing  the  idteratioii,  and  oliiraji 
the  i)laintiff's  account.     How  it  ydtdiit"! 
fendants'  baidi  was  not  asccrtaiiieil  i-lhll,! 
the  alteration  avoided  the  clii!i|ne  :  tli.it  litid 
dants  therefore  were  not  warranted  in  iiiyiK:!! 
and  that  the   plaintiff   was  entitled  tn  wj 
back  the  money.     Quiere,  whetlici-,  if  thedd 
had  not  been  void,  the  defendants,  iintlit'jf| 
of  negligence,    would,  on   the  facts  m  ire  f 
stated  in  the  case,  have  been  liable  tn  llic 
tiff  for  l>aying  it.      I'er  Wilson,  .[,,  tht  di?,! 
must  be  considered  to  have  been  [laiil  wikiJ 
note  for  which  it  was  given  was  h.nidiil  «! 
defendants  to  plaintiff,  and  on  that  iir'uai i 
fend.ants  couhl  not  have  been  inailc  iiaUt; 
it.     Beltz  V.  Molxon's  Bank,  40  (,).  li.  S 

See  also  McLeUh  v.  Ilowiinl,  ;>  Aii).  K. i 


II.  Deposit  Reckii'Ts. 

Payment  under,  to  administrator  aetiu.'tJH 
administration  obtained  by  fraud— Htli, 


Lit 


"^ 
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plaintiff  Hj;aiiist  ili^fcinlauu  t.,t 
y  .1  ohu(lue  (Iriiwu  l)y  iilamtij 
,hum,  ilefenilaiits  \ik';ukil,  .m 
1,   thivt  before  tin;  drawing  or  I 
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'.  "•"""  •■". ;: ••""(,"< 

.c  chciiue  III  (HK'stum  the  (44 

rivwii  iiiul  tK'livfR'il  tn  viiri.iBi 

ther  cheii>K'8,  iiinnuiitiii;;  ai;,!' 

leir  fuiuls  in  (lol'Uiluiits'luuws, 

;nto(l  hcUim  this  du'iiuf:  that  | 

me  of  tlu'  ilrHwiiiL:  nr  |iiv»(r,t. 

ilniwn  cheinifs  ur  tlieoln'iin,.;5 1 

i^feiulalits  liKPiv  th:iii  siittii,iti;t ) 

liivmls    to   iiay   the  lirst-i'u ^  ] 

ilaiutitr  iiixt  W.  wiUkiiiw, 

iiiul  before  the  i'iimiik'iKuii,iitl 

jfeutlaiits  \)iii(\  the  hul,l,rs„it'ii(  1 

lues  the  aiiiotiiits  tlii'ivi.i,  naH 

i\  .lislnirseil  all  the  pliiiiitill^Mti  1 

tlieir  liivmU.  uiul  at torw ar4s  ■«. ' 

iilaiiititt'  inul    W.   tliiir  Laiibj. 

:— llelil,  l>lea  hail,  tnr  tk' jirtj 

eiit  and  tiishoiiHur  nf  tlif  tireij 

not   creatin,i;   any   hiMi  im  tkel 

jing  admitted  that  at  tlK'tiiiitiij 

,t  of  the  chciiue  ill  iiuesti.'iitiM(| 

funds  to  meet  it,  siu'h  tuivlsv.«l 

imynient;  and,  iiioivdvir.iuuj 

t  with  the  vV;a  that  attlietiiiidl 

it  of  the  tirat-dr.iwn  i'lii.'.|\k>4| 

X)  funds  to  iiiei't  tlu'ln,  Mv\  tlstl 

nmour  they  were  \ila..'u.l  m  ;iin>!j 

ue  in  (luestiun  was  in-uMiitfUiiJ 

ind  tliat  t\ie  tirst-arawu  At.pk 

jented  a  second  time  aiul  lwiiu«rrt| 

iT,  a  merchant  and  custiniK'rui.ii.j 
-.',  liaving  a  note  \iayalik'  thch.i 
I'ry    1873,  made  a  .hniin' imili 
i)earer,  and  left  it  witli  ikiciMaa 
note.     The  cheuiie,  liow.'Vcr.  »ii 
that  i)ur\)o><c  nor  i-etiinml ;"  im 
the  note  was  vaid  hy  iklViited 
to   the   id'diititV's   aaMHiiit.  kd 
iftcvwards,  on    the  ;Ust  h\ml 
I  to   the  delelldautx  l.y  s.*;./ 
year  having  been  cliiiiigfi " 
and    it   was  iiaid  hy  MtM 
■ing  the  alteration,  and  Aami 
,  account.     H»w  it  gut  out-; 
k  was  not  ascertainea  -.-Mr. 
,  avoided  the  cheque;  tkit.ir::!) 
re  wcreiiotwarrante.linii.iyiK!J 
plaintiff   was  eiilitka  t..  wvJ 
10 V      Qua>re.  whether,  ii  tkt^ij 
void.thodefemlants.ontheiM 
,    wouM,  on   the  facts  I'.i*- 
case,  hiXvelieenhahktHtlKf 
,t!  it.     Ter  Wilson,  .1.,  tlw  cj. 
i^ered  to  have  been  v:U|l«K 
■h  it  was  given  was  lun.k4.'Wl 
„  idaiiitilV.  and  on  that  gr«li 
hlnot  have  been  nivklu!-?^ 

}folson's  Hind;  40  ().  K  '^.^^ 
rLvish  V.  //ouMC,/,  I!  Alt' I'" 


II.  Deposit  RECKim 
.nder,  to  administrator  actiiu« 
nu  obtained  by  t^uul-Ha^(^- 


lipt'iiil't  pay'''*'  "^^  f '"'"'"'"K  P'^'''  '**  '""*'l  office 
t  Mmitreal.  See  /rwin  v.  Bank  of  Mimlvml, 
jjQ.15.37r). 

\ction  by  lilaintiff  as  ivlininistratrix  of  one 
l' t"  recover  the  sum  of  $100  deiiosited  ))y  I,. 
tl'his  lifetime  with  defendants.  .Second  jiloa  : 
Sat  the  imineys  were  claimed  under  a  deposit 
I  Kwipt,  whicii,  after  L.'h  death  and  before  de- 
tciiiliiiits  liii'l  any  notice  or  knowledge  tliereof, 
fasiluly  presented  to  defembmts  proiierly  en- 
l  '  rscil  hy ''•' '""'  defendants  in  due  course  of 
Ibu8iin.'8s.  iuid  in  tiieir  usual  mode  of  di^aliiig  witii 
liiKh  receipts,  paid  the  sum  mentioned  therein  to 
luioiiirsim  presenting  thesame  with  L.'s  en(^^r.^e 
I ffiiiit  thereon,  and  defendants  took  \\\i  and  liave 
lewr  since  held  the  same,  as  they  were  entitled 
lirdnlea:  after  stating  f 
eposit  1 
idorsed 


R.  had  been  signing  defendant's  and  Mrs.  1*. '» 
names  as  einlorsers  to  the  notes  with  their  ('on- 
sent,  as  he  alleged,  but  which  defendant  denied  ; 
.ind  to  iircvent  the  bank  noticing  any  dill'erence 
between  the  signatures  to  the  notes  and  to  the 
mortgage,  15.,  witii  defendant's  assent,  signed 
defendant's  and  Mrs.  I'.'s  names  to  tlie  mort- 
gages, which  tlieysubse(|U(!ntly  acknowledged  be- 
lore  a  witness  to  lie  their  signatures.  DeftMidant 
alleged  that  lie  tiien  liiilieveil  the  iiidelitedness 
to  be  only  .^(iO,!)!^,  being  told  .so  by  H. ,  but  aljout 
three  weeks  afterwards  lie  discovered  it  to  be 
.1^!H),(HH),  and  he  tiien  saiil  nothing  to  the  iiank 
about  it.  After  the  mortgages  were  executed, 
the  notes  were  renewed  from  time  to  time  down 
to  the  in.solvency  of   the   lirni   in    IS77,   by   B. 

"""■■;.„•   1    1         ..ft..- c,t..+;.,.,  fl,..t   1, ..„„.,.■„.,.    writing  defendant's  and    Mrs.  i'.'s  names  as   en- 
4„.l,i    Third  iMca     alter  stating  tnai  .-Ue  moneys     ,  "         ,        i  i    ,         ii     n    •  ,.     i     ^ 

•»''"■  ,'        ,'       .  ..  fi.„  ,i.„w,„;f  ,.,.,.. .i,,f    ..ii..„..i  '  dorser.s,  as  he   stated,    witii   their  consent,    but 
m.n,  I  ■lined  niioer  the  (lejiosit  receipt,  allegeil       i  •  i      i   r      i     i.     i      ■    ,       ,„,       ,       ,     ,  ,  ^ 

jfK  Li.uniui   "  ,,„/„,^.,i   „„,i  ,    i;,.*.    I  I  winch    defendant   <lenied.         he    l>aiik    brought 

nt  I      n  iii.s  hletime,  endorseil  and  tlelivereil        ..  .•     i  •     ^  ,  ■•      ,     ^  n 

'"     "    Vl    o    I      i.Ju  ,i.if..  ,..,.1  ,.ff......,.,..,l,.  l.iu  '  actions  respecti vely against  delendant  personally, 

ri.i'i'Mit  to  Vi.  L.,  Ins  wiie  ami  aiterwiK  s  nis  ■       ,  '    .        /  .r      ■,        ,     ,     ,    •         ,•    i 

aailiii''.  •     ••    „„^„,.  I  ,,,  „„„f  ■  ,.,■.„,,..;  and  .-vs  executor  ot  Mrs.   I'.,  w ho  had  «ince  died, 

Ifiiliiw.  who  being  possessed  tlieroot  liy  virtue  ot 

lllit;  ei'idor-seiiient    presented    it    to  defendants, 

Itlid  witliont  any   notice   or   knowledge  of   L.'s 

Ideitli,  duly  piiid  tiie  s.inie  to  lier  :    -Held,  sec- 

ikaliad,  for  there  was  no  allegation  of  the 

ieliveivof  tiie  recei))t,    or  of  any  intention  to 

i  the  property  therein,   the  expression  "  in- 

se  "wliicli  in  negotiable  inytruinents  imports 

iehverv  and  transfer  to  tlie  endorsee  so  as  to 

j  the  title  thereto,  having  no  such  effect  in  a 

loiiiict'otiahle    instrument   of    this    ciiaracter ; 

drthir  that  the  allegation  of  payment  in  ignor- 

Mif  li.'sdeatli,   and   in  due  course  of  Imsi- 

is,  ic,  eouhl  not  help  defendants,   and   tlie 

le,ishMuld  have  alleged  a  payment  to  L.'.s  jier- 

ual  n'liresentative  or  to  some  iierson  shewing 

ri^ht  to  tlie  money  :  -  Hidd,   also,  tliinl   plea 

lil^  that  it  did  not  constitute  a  good  legal  de- 

,  fiir,  notwithstanding  the  alleged  endorse- 

Biit  and  delivery,  the  depositor  still  continued 

htitlid  to  the  money  ;  neither  did  it  constitute 

Idik'iice  in  e(iuity,    for  it  alleged  neitlier  an 

initidile  assignnieiit  of  the   receipt   or   of  tiie 

lOiiiv  Boouied  thercliy,    nor  a  donatio  mortis 

s,i.  imr  a  gift  thereof.     I^'f,  Aihiuiiidrnttir  uf 

ilirid'icil,    V.    liuuk  of    British    North 

In,,;..!,  ,10  C.  1'.  •20.5. 


III.  T.vKiNd  Collateral  vSkouuitv. 

Mortijiiijes. 

iMay,  187,1,  H.  &  15.  being  indebted  to  pl.iin- 

'liank  in  ?(iO,000,  H.   executed  a  mortgage 

tfld.WXlas  security  therefor,  reciting  tliat  it 

ifiinuiiiiey  lent  on  notes  made  by  \\.  and  en- 

eilliy  the  linn,  l)y  defendant,  and  by  Mrs.  1*. 

k'tiilier,  the  indebtedness  having  increased 

(UKK),  the  hank  required  us  further  security 

prtgage  from  tiie  defendant  for  l?2r>,000,  and 

Ifrom  Mrs.  1'.  for  a  like  amount.     The  mort- 

!  Mure  similar  in  form,  and  recited  tiiat  tlie 

I's  iiulehtediiess,  lieiiig  for  moneys  previously 

ncud  on  promissory   notes  made  and   eii- 

'  .as  before  stated,  exceeded  !?-."),  (RK),  and 

buck  mortgage  was  given  as  collateral  se- 

%  fiir  that  sum,  jiart  of  said  iiidelitedness, 

ithi.r  represented  by  the  notes  then   under 

»mit,  or  l)y  renewals,    or  by   substitutions 

l«ior,  and   similarly   made    and    endorsed. 

was  a  covenant  for  the  payment  of  the 

litetlness  represented  by  said   notes  when 

Mr  liy  any  reuewals  or  substituted  notes. 
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on  tiie  covenant  in  the  respective  mortgages,  and 
also  on  the  endor.semeiits.  After  action  com- 
menced, tiie  liank  reali/.c.l  .'^.lo.lMK)  on  il.'s  mort- 
gage, and  .?(!,, SIM)  from  tiie  firm's  estate.  The 
Jury  found  that  tiie  defendant  did  not  authorize 
Ii.  to  indorse  for  him,  and  tiiat  defendant  wlien 
lie  gave  tiie  mortgage  sujiposed  the  debt  to  be 
only  iJI>(),(MK)  :  Held,  .■illirming  the  jiidginent  of 
tlie"('.  P.  CASC.  1".  4.')0.)th.vttiic  evidence  shewed 
that  each  mortgage  was  intended  to  lie  an  inde- 
jieiiiient  security  for  .S'-'o.OOO;  and  tli;it  the  liml- 
j  ing  of  the  jury  tiiat  tlie  (hifend.int  siqiposKl  the 
I  debt  to  be  ."ijitlO.lMM)  was  whidlj  iiiimateriai,  as  tlie 
mere  fact  that  lie  thought  it  was  only  that 
ainoiint  could  not,  under  tin;  circnmstaiices, 
relieve  him  from  li.iliiiity  ujioii  the  niortg.agu 
either  wholly  or  partially.  Mirrhmit^  Butih  v. 
lio.ilirUk,  :\  App.  It.  -24. 

M.  k  Co.,  iieing  desirous  (if  obtaining  additional 
advances  from  a  bank,  executeil  a  iiKU'tg.ige  to 
securi!  ii  large  sum  for  wiiicli  they  were  li.ilile  on 
the, '{1st  December,  IS73,  on  cominercial  p.iper  of 
tile  tirm  and  its  customers  wliicli  had  been  dis- 
counted by  tile  iiaiik.  The  mortgage  jirovhled 
tli.it  it  siionlil  continue  a  security  fiu'  tiie  s.-iid  sum 
and  all  renewals  or  substitutions  therefor,  and 
.'ill  indebteclness  of  M.  &.  Co.  in  resiiect  thereof. 
After  the  mortgage  w;is  given  M  '  Co.'s  line  of 
discount  was  increased,  but  no  k  |)arate  account 
of  the  iialiilities  secured  by  the  mortgigc  and 
these  furtiier  advanct  s  was  kept,  the  ]iidceeds 
of  the  discounts  and  cash  (h'fiosits  being  c.irried 
to  M.  &  Co.'s  credit  in  one  open  current  account, 
against  wiiieh  tiiey  drew  ciie(|Ues  to  retire  tiie 
notes  secured  iiy  the  mortgage  as  tlicy  matured. 
M.  &  Co.  became  insolvent  on  the  12tii  .\ugust, 
1875,  their  indeliteduess  in  the  meantiine  never 
having  been  reduced  :  —  Held,  atKrining  the  judg- 
ment of  Wake,  V.  C,  reversing  the  tinding  of 
the  master,  7  1'.  H.  -H."),  that  this  mode  of  keep- 
ing tile  accounts  had  not  operated  as  a  discliarge 
of  tiie  mortgiige  debt,  ('aiiicron  v.  Kfrr,  3  App. 
U.  30. 


IV.    llKlHTS   AND   DUTIRS    IN   CoNNKCTION    WITH 

Bills  and  Notks. 

1.   An  to  Stamps. 

Held,  that  notes  not  properly  stamped  taken 
by  a  bank  are  invalid  if  tlie  bank  does  not  .at- 
tach double  stamps    and  properly  cancel  the 


■""*^v,. 
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same  wlien  it  first  receives  the  notes,  and  will 
nr)t  siiiniort  a  uliattol  mortgage.  T/ie  Ontario 
Bank  v.   Wikux,  4;{  (l  B.  4(J0. 

See  La  IJam/iie  Nationale  v.  Spnrlcx,  27  C  !*• 
320;  .v.  ('.  2  Aiiji.  H.  112,  p.  4317;  'IhinI 
XalUmal  Hank  v.  r,,*//^,  4:j  Q.  H.  M,  ]).  4318  ; 
Jm/ierial  liauk  of  CaiKula  v.  lii'ati),  4  App.  H. 
228,  p.  4318. 


2.  Otiatr  Canen. 

Dofenilants  were  tiio  bankers  of  both  the  plaiii- 
titl' and  one  !•'.,  and  K.  having  given  a  note  pay- 
abl(!  to  tile  plaintilFat  the  defendants'  bank,  tlie 
plantiir,  abont  two  weeks  l)efore  the  maturity, 
left  it  with  tlie  defendants  for  eoUuotion,  and  to 
be  protested  if  not  paid.  On  I)eeend)er  4th,  the 
day  of  its  maturity,  tlie  ledger  keeper  del)ited  E. 's 
account  and  credited  the  plaintitF's  with  tlie 
amount  of  the  note,  ancl  on  the  plaintiff  calling  at 
the  bank  next  morning  he  received  his  pass  book 
with  an  entry  crediting  him  with  the  amount  of 
the  note.  Subsecpiently  the  manager,  on  the 
ground  that  the  entry  had  I)een  made  by  the 
clerk  in  mist.die,  and  without  antliority — as  K.'s 
account  was  then  ovenlrawn — caused  the  entry 
to  be  I'cvc'rsed,  and  refused  to  )iay  ])laintirt'  the 
amount  of  it.  Iv  st.ited  that  he  alway.s  fjave 
authority  to  jiay  each  ])articular  note,  which  he 
did  Udt  do  liere  ;  and  the  manager  stated  that 
without  sueli  authority  it  was  not  the  custom  of 
the  bank  tojiay  any  note  : — Hehl,  that  the  plain- 
till'  w.iM  entitled  to  recover  the  amount  of  the 
note  from  tlie  liank  :  that  by  the  general  law 
tlu!  iilaintill',  l)y  making  tiic  note  jiayablc  at  de- 
fendants' liank,  autliori/ed  them  to  pay  it ;  and 
that  tlie  .act  of  the  Icilgerkeeper  in  charging  it 
to  Iv '.s  account  and  crediting  it  to  the  plaiutitl' 
in  his  acccnint  and  jiass-book,  amounted  to  a  Jiay 
nieiit  of  the  note,  and  was  irrevocable.  Xiij/U- 
innate  v.  T/a-  Cili/  Hunk  of  Montreal,  '_'()  ('.  1'.  74. 

A.  &  II.,  a  lirm  doing  business  in  Haniiltdu, 
had  a  draft  for  .'?1,'20(),  accepted  by  H.  at  Mon- 
treal for  their  accommodation,  falling  ilue  on  tlio 
27th  of  ,\piil.  H.,  in  order  to  olttain  funds  to 
meet  it,  on  the  2tith  of  April  procured  .a  draft  on 
15.  for  .'?(!()()  to  be  discounted  hy  the  plaintitl's, 
telling  them  that  it  would  be  accepted,  and  the 
proceeds  of  it  were  placed  to  the  general  credit 
of  the  lirm.  Tin's  draft  w.is  sent  to  li.  for  ac- 
ceptance, and  II.  on  the  same  day  wrote  to  him 
enclosing  the  film's  cheipie  for  §1,2()0  on  the 
Bank  of  Montreal,  to  take  up  the  .?1,'2(K)  draft, 
and  re([uesting  him  to  accept  that  for  iJIMX).  On 
the  27tli  li.  duly  paid  tlie  dr.aft  for  SI,2(M).  On 
28tli  A.  and  >l.  had  a  <lill'ereiice,  and  A.  hearing 
from  H.tliat  the  firm  were  in  ditlieulties,  ancl 
that  he  intended  using  tlieir  funds  in  paying  B. 
and  another  person,  A.  thereupon  on  the  2!tth 
drew  out  on  the  cheque  of  the  firm  their  balance 
in  the  plaintiH's'  bank,  consisting  of  the  proceeds 
of  the  draft  for  .'?t)()0,  of  which  A.  knew  nothing, 
and  of  otlier  moneys,  and  baiuled  it  to  their 
solicitor,  for  the  benefit  of  the  creditors  gen- 
erally. Between  the  2.')th  and  2!)tli,  both  the 
debtor  and  creditor  side  of  the  firm's  account  hail 
been  dealt  with,  and  the  balance  increased  in 
their  favour.  H.,  on  the  29tli,  on  hearing  what 
A.  had  done,  wrote  to  B.,  that  in  conseipienee 
the  checpie  sent  him  could  not  lie  paid,  and  B. 
then  refused  to  accept  the  draft.  On  the  2nd  of 
May  the  firm  became  insolvent,  and  an  assignee 


was  aiipointed,  to   whom   the  solicit  .r  l,,.,,  i 
over  the  moneys  deposited  with  liiin.     I),,..]! 
titl's,  however,  claimed  the  anioiiiit  cf  tli|.'^l 
draft,  coiitemling  that  it  was  only  ili.-iLDuiit.V 
the  faith  of  its  being  accepted,  hikI  th^it  ■«' 
of  the  partners  had  caused  its  nun  acfcptai'i .,.'' 
his  letter  to  the  drawee,  there  w,in  a  fuj],,'''' 
j  consideration,  and  tliat  they  weic  tlnrufiir. 
titled    to    follow    the   money    in   tliu  iissim,' 
hands;  but  — Held,   that  they   Wiio  nut  ai 
titled  :  that  the  case  was  tin  ordinary  (Jiitdit 
discount  of  a  draft  on  the  boliuf  tliat  it  wimM 
accepteil  ;  and  that  the  mouuy  fornietl  purtdft 
firm's  geneivd  assct.s  and  passed  t'l  tlie  a.ssimij 
('anndian    Hank  of  Coniinrrn-  v.   Mo';,/„,„  " 
(■'.  P.  r)37.     See  also  Lanili  if  ,il. 
La  ml,  V.  AUni,  37  Q.  B.  143. 


■"^iilliirliui, 


Discount  by  bank  of  note  madi'  nmlir  aiule 
dorsed  for  accommodation  of  I).,  tlnir  snlititi,,. 
Fraud  .lud  neglect  of  1).  — Liability  of  liank.  s 
(Umailian  Hank  af  Connni'rci'  v.  (,'riiii  it  ,1,'  j 
(I  B.  1.  ' 

V.  SrKcr.u,  f'liAKTRns, 

1.    Imperial  Hank  of  ('iiiiii.ln. 

The  Imperial  Bank  of  f'lnada,  hy  virtue nfji 
Act  of  Incorporation  (3ti  Vict.  c.  74,  1).),  lunliln 
provisions  of  the  <ieneral  i,  .nkiug  .Vet  (ItlVid 
I  c.  '\  1).,)  has  a  right  to  purchase  ik'lieiitiiris(( 
municipalities.  JunfH  v.  /nijierini  liitukuiCm 
ai/a,  23  Chy.  2(12. 

VI.   MiS('F.i.L.\NK.ors  Tasks.  I 

Helil,  that  the  president  of  a  liank  in  n ;' 
country,  whose  business  it  is  to  ileal  M-Jtlinim 
therein,  though  not  a   lawyer,  is  an  a.liiimyj 
witness  to  prove  the   law    if  that  niiMitrv.v) 
what  is  money  there.    T!ii'  Thinl  XhIhiu, 
0/  C/iicai/o  v.  C'<i.<l)i/  el  ill,,  43  <).  H.  JS. 

Sale  of  shares  in  execution  -.ViiiiliiMtKinfJ 
order  under  .34  Vict.  c.  5,  I).    -Kxecutinii.i 
by  bailiflf.  See  In  re  Hank  ol'Oiiliiriti,-m<.\V.(i 

A  person  receiving  bank  notes  in  [i.ivMii 
jiroperty,   or  in  exchange  for  cash,  uniihl 
to  the  credit  of  the  payer,  has  the  ri;,'lit,i: 
of  failure  <if  the  b.aiik,  to  return  tlif  ii"ti-, 
docs  so  within  a  proper  time  after  itv,i|/ 
this  case   the   plaintiff"  depositcil  sI.ihni.: 
notes  of  the  Mechanics'  Bank,  wliiih  hi '.,':: 
to   be  good,   to   his   credit  with  (Ifttiiiiiii;!, 
.Stratford,  on  the  28th  of  May,  aliniit  II  li 
About   4   p.m.    defendants'  agent  at  Smrj 
became   aware  that  the    Mcehaiiiis'  KinI 
stopiied  payment.     On  the  fiillHMiii].'il;iylir 
these  liills  to  defendants  iit  Miintn;il,«fe 
.Mechanics'  Bank  had  their  lu'aili|iiiirtirs.iiJ 
the  3l8t  he  charged  the  auiount  tn  tli' 
having  informed  him  on  the  eveiiin!;'i!  tir^ 
that  ho  wouhl  do   so  : — HeM,  tliiit  id 
shouhl    have    tendered    back  tliu  imtts 
plaintifTmi  the  28th  or  2!ttli  :  tliat  l.irtl 
of  such  tender  they  had  made  tliuiii  tiit:r.^ 
and   the   plaintiff  was  therefore  eiititWul 
cover.     Qua're,  whether,  if  the  ikl'i'inliiiiij 
presented  the  notes  for  jiaynieiit  .it  tin' 
Montreal  on  the  29th  or  3()tli,  and  lui'l^fijl 
plaintiflf  notice  of  dishonour  nii  the  Mthni 
it  would  have  been  sufficient,  witlimu  t»i< 
the  notes  back.     Conn  v.  Tin'.  Mnvkiiit 
of  Canada,  30  C.  P.  380. 


^imi 


whom   tlio  siilicit  .r  \mvV\ 
;i)(isiteil  with  Uiiii.    I'li^  iiImu- 
iiied  tlio  anil  111  ut  (if  tl,i:Si',()0 
iliivt  it  was  only  ilisfimutwlnii 
,ng  acce\itui\,  ■mA  tlwt  in  (iiit 
I  caused  its  imii  uoiH'jitiuio^liy 
[rawue,  tiiovc  was  ii  failun  !,i 
[  tliat  they  \vi;n>  t!n.Tefi>re  en-  [ 
the   mtmey    in  tlif  iiasigWij 
,1,  that  they  wvie  iwt  s.i  en- 
a'so  was  thi-  ni'ilinary  miiMij  tbt  I 
Von  tlie  helief  Ui;it  it  wmiHu! 
at  the  money  fnviiie.l  \<mX  ..;  the  I 
ets  and  ^lasseil  to  t\ic  Mi<i),iitt,  j 

,,/•  Coiiniii-rci'  V.   /)(ir;./,<.,ii,  al 
also  /.((»(''  '-'  "'.  V-  >'"""r'"N'l; 

■ink  of  note  madf  iimliT  ;iiiiUii.| 
imodationof  D..  th.■i^s.4i.•i^.t- 
^^  „f  \).__l,ial)ility  ot  Imiik.  vji 
„/•  Commircc  v.  '.'/•h-m  .(  .i',,«| 
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The  iilaiiititr  in  ordor  to  (jnalify  himself  to  BUe 

isliarflioMer  of  a  l)ank,  purchased  one  share 

'i  the  stock  thereof,   which   ho  swore  lie  paid 

ifh  liis  own  money   and  lioiiglit  of  his  own 

Ltimi,  for  f'"'  1""'1'"S»-'  "f  testing   tlie  legality 

;  (itniiisaotion  into  wiiich  tlio  )>ank  was  alxuit 

to  enter ;   -Held,    tliat  this  gave   him    a   locus 

<tiinili  in  t'ourt,  although  the  circumstances  were 

iusiiioiiiiis.  tl»'  ''ii!u  lieing  tliat  wliere  in  sucii  a 

asi  till' I'l'ii"^'"  is  shown  to  have  a  substantial 

mterwt  the  t  'oiut  w  ill  not  n^fuse  relief,  although 

there  may  1"'  "'ooni  to  suippose  he  may  have  other 

iiliieL'ts  ill  view  wliich  could  not  lie  ajiiiroveil  of. 

i  ),im\.  I,iii"i''il  Ji"'i>'  "/C'Iikk/",  '2'i  (  ny.  •Jll'.'. 

S.ile  of    land   hy   manager — Authority. — See 

;  Ihmimii  Umik  V.   KimiH/un,   'J.'i  (.'hy.    125,  p. 

' .33S5. 

Sot  Mkhiii  v.    7'/n'  IhqJ'dhi  cC  Luke  l/uroii  J'. 
ir,C«',2:U'hy. -Ill,  p.  4-280. 
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See  Miller  ct  nl.  v.  Mc- 


SrF.('I.\1.    ClIVHIT.KS. 

pn-htUhuil- i<j  Cxwuh'. 
IBank  of  Tuiada,  hy  yirtu.-' .J 
.rati.m(3.;Vict.e.74,lM.:;J 
lic(!eneral  ,.  .oUnij;  .\tt  i.U\icq 
a  ri<d>t  to  piireliasr  dehMUwrf^ 
;  ./"oiiMV.  I, ni"-'-<"'  ''•"''' '■'''''] 
21)2. 

T^lTSCKix.\NK.ors  Casks. 
the  president  of  a  ku,km:|: 
schusinessitistoaeaUit  iMJ 
,„h  not  a  lawyer,  is  an  a.li.,b-J 
°,ve  the  law  'f/.^'f  '"'""''jH 
.v  there.   Th'  Tl,n:l  \<"jyl'"i 

nves  in  execution  -Avpli'^'ti;*: 

slviet.c.5,i>.  -Kx-'t;"";':::,! 

receiving  bank  notes  ill  vm«f 

Hu  exchange  for  casi,nr|.n.M 
"    thepa>?^r,hastlu.v„l...^ 
thchank,  to  return  tlu' ii'^-. 
hin  a  proper  t.n.eafu..'-, 
H-   plaintiff  deposite,    >.» 
Mechanics'  r.ank.wliulilH;;' 
to  his   eredit  with  MM 
,.'  he  2Hth  of  May,  aho.i.     j 
n.    defendants    at;.'nt  lit    mt« 
•'re  that  the    Mechimies  bill 
fmcnt     Onthefollnvvii.^.lfj 

He  m\antsatMont.-e:il,H 
Bank  had  their  heaa,^.:!^;-'^ 
ch.arged  the  amount  to  th 

"n'^:'»^K«':4 

luhl  ilo  so  .  i„il(<t«f 

„    fPiidered   hack  tUt  ""^     1 
'!i     o«hor'''.»th:  thatt.irtM 

,u  ihe  29th  or  .»th,  •"'   '1  ^'.  J 
,,"30C.r.  380. 


RAHKISTER-AT-LAW. 

].  Coxmi T  oi'  t-'AisKs  4,WJ. 

1.    A'"''     '/'''""'   ""    lll'CdIDll    lif   AllKCIlCC    (if 

Ciiiiii.«'l—S(i-  Nkw  Tki.vi.. 

(a)  .-I  iitlioriti/  if  .  I  Ifuni:  //     See  Att<jR- 

XKV  anij  .Soi.icrniH. 

(b)  Aildrcxxii  to  Jiiri/   at    Trial — See 

TlU.VL. 

II.  CocxsEr.  Fkks. 

I.  Itiiilil  to  l!<r„nr,  430i). 


('oNDriT  OK  r.\rsKs. 

1  Ort'cr  iii.ulc  by   defendant's   counsel    at    trial 
jrhiih  iiilliifiiofd"  the  jury— Snbse(juent  Ueiuidia- 
loii  -Now  trial  granted.      W'dtfoii    v.    (litKliijIit 
i  (,i.  B.  244. 

[By  a  vurbal   agreement  made  by  counsel  at 

i  [ii'iiis,  a  verdict  was  to   lie  entered  for  the 

IjiiititV  fur  a  iiaiiicil  amount,  the  defendant  to 

tjf  in  aililition  certain  Ch mcery   costs  arising 

It  "t  the  same  transaction.     Before,  however, 

le voiiliet  was  rendered,  the  defenilaiifs  conn- 

Ldiilieiiiginfornicd  by  his  client  that  he  would 

agree  to  jiay   these   costs,   repudiated  the 

itiin'iit  so  far  as  sncli  costs  were  concerned  : 

■hi,  that  the  defendant  was  entitled  before 

Jvii'iliet  was  recovered  to  so  reiindiate,  and 

:  iliiiie  so  as  to  the  t'hancery  costs,  the 

Btilf  having  taken  his  verdict  with  express 

lice  111'  such  repudiation  cimld  not  afterwards 

Bpel  the  (lofeiulaiit  to  carry  out  that  part  of 

|»greemeiit.     liromt  v.  lilnckm'U,  2(i  0.  P.  43. 

gilt  to  give  evidence  when  acting  as  counsel. 
liiiii M  V.  Till  Citiiailii  F(iriii<:rK'  Mutual  Ins. 
»31HMi.  4.52,  p.  2559. 

Bcrvatidiia  on  the  duty  of  counsel  when  dis- 
ieil  with  the  ruling  of  the  judge  at  Nisi  Prius. 
iliMV.  The  (Jiiem  /h.s.  Co.,  43  Q.  B.  271. 


II.  Counsel  Fees. 

1.  Jliijht  to  Recover. 

fction  petition— Receipt  of  costs  by  defen- 
te  lietitioner's  attorney— Right  of  action  by 


counsel  for  his  fees. 
Cartlui,  27  C.  V.  147. 

Held,  Harrison,  ( '.  .J.,  di.ss.,  that  counsel  in 
this  province  have  the  right  to  maintain  an  action 
for  their  fees.  .MrDoui/itll  v.  ('iniijilull,  41  Q. 
H.  .S.T2.     AlHrmed  on  appeal,  14  L. ,).  X.  S.  213. 

Oefendant    having   presented    a    bill    to    the 
Si'iiatc  for  a  divoice  from  his  wife,  the  plaintiff 
'i  was    retained    by    the    wife    as    coivnsel    before 
the   committee    of    the    Sen.ite    to    oppuse   the 
:  bill.     The   defendant    being    informed    that   he 
must  pay  from  day  to  ilay  into  the  eonimittee 
the  costs    of    bis    wife's    defence,   proiTiiseil    tho 
plaintiff  that  if  the  plaiiitilf  would  not  insist  on 
defendant  so  ]iaying  his  fees,  be  would  ]iiiy  them 
to  the    jilaintill'  when    ta.xed.     The    cominitteo 
having    reported   the  preamble  of  the   bill    not 
,  iiroven,    the   wife   api>lied   to   the   .Senate   for   a 
i  divorce  and   for  maintenance,  and  retained  tho 
I  plaintill'  to  support  such  application.      I'er  Wil- 
1  son,  .1.      1.   The  Senate  could  have  no  jiower  to 
j  award  alimony,  and  the  iilaiiititl'  could  not  re- 
cover for  his  fees   in  promoting  a  bill  for  that 
purpose  ;  2.    If  coiinsel  fees  coiilil  not  be  recov- 
ered by  a  ciuiiisel  from  his  client,  the  plaintiff 
lien^  could  not  recover  upon  this  express  contract ; 
3.   The  count  upon  such  express  agreement,  set 
cult    in    the  reixu't,    sutlicii^iitly  shewed  a   right 
of  action   in  the  [ilaintiff  against  the  defendant. 
.V.  r.,  41  (,>.  B.  3;j2. 

Note  taken  as  security  fm- counsel  fees — Right 
of  actimi  on.  See  Rohertson  v.  Fnnu'.^.i  it  <il.,  43 
Q.  B.  14.3,  p.  4258. 

Barrister  employed  in  attorney's  ollice  at  a 
salary  -  Hight  to  counsel  fees.  See  tlurilon  v. 
Ailii'i,!^,  43  I.).  15.  203,  )..  425(i. 


BASTARD. 
1.  CisroDv  OF,  4310. 
II.  Maintksaxce  ok,  4310. 

I.  CrsroDY  OF. 

It  i ;  in  the  disi'retion  of  the  court  to  decide 
who  shall  have  the  custody  of  an  illegitimate 
cliild  ;  and  the  [lutative  father,  the  ninther  being 
dead,  is  |>riiiKi  facie  entitled  to  such  custody  .as 
against  the  maternal  grandfather.  And  where, 
on  an  application  by  the  maternal  grandfather 
against  the  juitative  father,  it  was  sworn  that 
tile  child  had  been  entrusted  to  the  grandfather's 
care  by  tho  mother  before  her  death,  ami  that  it 
was  taken  from  his  cu.-'tody  by  the  father  by  im- 
proper means,  but  it  appeared  that  the  arrange- 
ment nnide  liy  the  father  for  the  maintenance  of 
tho  eliihl  was  one  for  the  best  interests  of  the 
child,  the  court  refused  to  interfere  with  it. 
In  re  lirnmhu,  7  P.  H.  347.— C.  L.  Chamb.— 
Harrison. 

Review  of  the  law  relating  to  tho  custody  of 
illegitimate  chiMren.     //*. 

See  also  In  re  Smith,  an  Infant,  8  P.  R.  23. 


II.  Maintenance  of. 

Held,  affirming  the  judgment  of  the  Connty 
Court,  that  an  action  will  lie  against  the  repre- 
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BentativeH  of  a  deueosud  fntlier  for  the  mainten- 
ance of  his  illegitinmte  chiltl  (UiriiiK  his  lifutinio, 
under  ('.  S.  U.  C.  c.  Ti ,  s.  4.  Muuohaii  v.  Oke 
etai,  1  App.  1!.  2(18. 


HAWDV  HOUSK. 

A  conviction  for  kocpin^;  ii  lioiisc  of  ill-fiunu 
under  32-33  Vict.  c.  28  it  32  ('.  is  hml  wlaru  a 
fine  and  costs  arc  imposed  <iml  in  liifanll  iin- 
prinoniiient.  Hiijiiid  v.  IMl,  13  Jj.  J.  N.  fS.  200.— 
C.  L.  Chamh. — Harrison. 

See  ahoNcijina  v.  Smith,  3r)Q.  B.  SIS  ;  liiijina 
V.   Williams  ft  III,  37  Q.  B.  540. 


BILLIARD  TABLES. 
See  MuNuii'Ai,  C'okporatioxs. 


BILLS  OF  EXCHAN(JE  AND  PKOMISSORY 
N(yrES. 

I.    rARTIES. 

1.   Corporutionx,  4312. 
II.  Form  and  Operation. 

1.  Not  I'ayahh-  in  Mmeij,  4314. 

2,  Enilvrsvnuntii    or  Qualifyimj  Stipulu- 

tions,  4314. 

III.  Stamps. 

1.  Plcailimj  and  Eritlmci',  4315. 

2.  Other  Cuneo,  43  K!. 

IV.  Alteration  and  t'ANcELi.ATioN,  4318. 
V.  Transfer,  431'J. 

VI.  Presentment  for  Payment,  4319. 
VII.  Protest,  4319. 
VIII.  Notice  of  Dishonoi'r. 

1.  Form  and  Siijfieienei/  of,  4319. 

2.  Proof  of,  4319. 

IX.  Acceptor  and  Maker,  4320. 
X.  Drawer  and  Endorser,  4.320.       ^ 
XI.  AcrrioNs  on. 

1.  Form   and  liequmtes  of  Declaration, 

4320. 

2.  A'ci(/c»fc,  4320. 

3.  A  mount  Beroverable. 

(a)  IntereM,  4320. 

(b)  Dainaqts  and  Exchange  on  Foreign 

Bill'x,  4321. 

4.  Foreign  Note,  4321. 
XII.  Defences  to  Actions. 


1.  Plaintiff'  not  the  Holder,  4321. 

2.  Consideration  as  n  Oroiind  of  Defence. 

(a)  What  is  a  Considei'ation,  4321. 

(b)  Accommodation  or   Wajit  qf  Con- 

sideration, 4321. 


(o)  Partial  Failure 
4322. 
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(d)   Fraud  and  Illrgal  (  ui,.,ulnn,i„„ 
4322.  ' 

3.  Payment,    litlease,    .Si(/,y„c/;„„      , 
Diivharge. 

(a)  Payment  awl  Sati!<f,uii(in,  43)4 

(b)  Hy  Merger,  4324. 

(c)  S,t-oj);  4325. 

(d)  Time  given  for  /'a,/„„'i,l,  4,')25, 
(0)  Statute  of  LimitatiiDii,  ■\;\% 

XIII.  Indemnity  ok  Conthiiiiiiox  nKtwEtvi 

1'ahties,  432(5.  ] 

XIV.  Loss  of  Note,  4.327.  j 

XV.  EsroppEi.   in  Connection-  wm,  d^ 
AND  Notes— .SVc  I'^stoitki,. 

XVI.  Payment  hy    Bii.i.s   anh  x,, 
Pay.ment. 


TES-,v< 


XVlI.   Powers  of  Married  Wcimkn  aj  f„. 
.SVc  Husband  and  \\'n\„ 

XVIll.   Powers  and  Airniounv  of  A(iENT 
TO— .Vci;  1'kincii'ai,  and  A, km. 

XIX.    As    ("oI.LATEKAI,    Se(  ll;nv  — ,sVf  f^j. 

lateral  Security. 


Errata. 

[On  page  487,  line   17,  after  1'Mmiiiii1s,|.  t.t, 
Hoey,  insert  35  (,).  B.  495  ;  aiiil  i.u  line  m , 
stead  of  35  Vict.  c.  13,  insert  33  Xwt.  c.  W 

[On  page  522,  line  .53,  for  ".siumM  h,iv. 
found  to  l)e  the  liolder,"  insert  "  sliuulil  )/„ 
been  found  to  be  the  liolder.  "J 


Km 
LiVt 


[On  page  .527,  on  line  3(i,  for  "uiinn.uvii. 
sideration,''  read  "  upon  no  coiisideratidii,  "i 

[On  page  553.  line  5,  insert  "  See  als.,  \V,.ji 
V.  Brett,  9('liy.  4.52.  p.  505;  liell  t:  Shmmi. 
11  (.'hy.  142,  p.  505."] 

1.  Parties. 

1.  Cor])orali(»i>!. 

The  Canada  Southern  Railway  <  '(]m|i:ii;yl«iii| 
indebted  to  one  H.  for  eordwuiid  su|i|ilii.i  l 
them,  H.  agreed  to  accept  fur  a  |i(irti"ii il !t« 
price  thereof  the  bill  of  the  cdiiiiiaiiy.  IVifel 
this  intention  the  defendant,  wlm  was  tlii .  n- 
pany's  treasurer,  filled  in  one  of  tliu  piiiitnlfio; 
of  bills  used  by  him  as  such  treasiinr  fi  r '.iti 
company's  accei)tances,  tiie  bill  liuiiiK  stiitii 
be  drawn  on  ilefendant  as,  "M.  H.  I'.iw, 
Tr.  C.  S.  Ry.  Co.,  St.  Tliomas,"  amlit \v;l«i\ 
cepted  l)y  him  as  M.  H.  Taylur,  Tr.  Tlie  3j 
was  received  by  H.  as  the  coniiiaiiy'saccti'taimj 
and  he  signed  the  company's  (inliiiary  VMiiik 
H.  afterwards  endorsed  it  for  valiu:  to  the  pliii- 
tiflfs,  ■who  also  took  it  belie viiij,' it  to  In)  tkj 
company's  acceptance: — Helil,  that  liiM 
was  personally  liable  as  aecejitur,  tlio  lull !«« 
drawn  on  and  accepted  by  him  iicrsniialh.  a 
not  by  or  for  the  company,  aud  that  the  inJ 
ment  of  the  bill  to  the  plaintill's  diil  imt  coniC-j 
tute  an  eijuitable  assignment  to  the  plaiiitilli 
the  chose  in  action  on  which  it  was  fouiiJfiU 
as  to  entitle  the  plaintiffs  to  sue  tiiereou,  Hi 


wm 
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full    Failiiri'  iij   '  "h,»i.|Vr,|/„, 

Hid  and   Illiijitl  <'iiii.n(lfr,ul„n 

•il,    Jifkuw,    Siiii.ifactm  iu,j 
'liitriie. 

i/mcnt  and  Safufudion,  43W. 
Mirijei;  4324. 
.off,  43i>r). 

ijiC  ijiven  for  I'diim^nl,  43i'j. 
hilv  o/  IAmltiit'iii)i-<,  4;v2ti. 

■I'Y  liH  CoNTUIUl  riii.N   liKTWEE^ 

IKS,  4;w(i. 

NoTK,  4;V27. 

;i,    IN    OoNNKCTloN   with  l!im 
N'OTES — iSVc  EsTol'l'F.I.. 

iT    IIY     Bll.l-S     AND    NirrE,S-,X(| 
IKST. 

(    OF  MaUKIKI)    WnMKN   As  Tn- 
llSDANl)  AM)  Win;, 

<  AM>  AUTHOKITV  OF  AdF.M  (- 
Sec  I'UINCU'AI,  AND  AiKM. 

LLATF.KAL    SKCrUITY  —  .V(«  Coi- 
UAL  SkiTHITY. 


Ekrata. 

,  lino  17,  aftur  K(liami(U(|.  t,  r,l 
5  C^.  15.  405  ;  ami  mi  line  I'.l.ia. 
t.  0.  13,  iiiHort  31!  \'iet.  c,  13,] 

!,  lilli!  53,  fi>l"  "nIkuiIiI  li;;v.Uiil 
1  hdldur,"  insert  "  slumM  in/luvt  j 
l)e  the  hoUlcr."J 

on  line  31),  for  "uiuni  im.] 
"  upon  Hi)  coiisiilfratiiiii.  "i 

line  5,   insert  "  Sue  ;ilsip  \\i«.ij 
45'J,  p.  505  ;  ikll  r.  .Maiuunj,! 
505."] 


I.  Partie.**. 

1.  Co^-poralhms. 

lontliern  Railway  ("'(iinii:ii;yl«injj 
H.   for  cordwdiiil  siiii|ilinl  wl 
eil  to  accept  for  a  iiorti.m  i>i  i 
lie  bill  of  the  company.   XntM 
the  defendant,  wiio  was  tlko* 
r,  filled  in  one  of  tlio  priiitcilwij 
)y  him  as  such  trcasiirtr  i^f  li' 
cptancca,  the  bill  bfiiif;  st:iwt 
defcn.lant   aH,   "M.  H.  \m\ 
Co.,  St.  Thomas,"  ami  It  M»l 
.  asM.  H.  'I'aylor,  Tr.    riieil 
ly  H.  as  the  coniiiaiiy'8aooii«im>| 
the  company's  onliiiaiT  v..mtel 
endorsed  it  for  valiu;  to  tlie  pr- 
took  it   believing  it  to  !«  I 
Bptance:-Hel.l,  that  .  oieni 
liable  as  acceptor,  the  U\  \m 
accepted  by  him  porsouallv.  i 
ho  company,  ami  that  the  wl.« 
ill  to  the  plaintitrsilul  ii.it  ooMt 
ble  assignment  to  the  plaiutiM 
;tionou  which  it  was  fomiW* 
eplaiutiffs  to  sue  thereon,  m 


,  {hat  even  if  'U  equity  the  orij<inal  partiei 
ii'lil  he  l)<i"'i'^  "y  *''"  '"•''"'^'  bar):!ftin  between 

(hem  whi^'li  "■•"  *'"'  acceptance  of  tlio  company, 
lin'ntiif  til'- defendant,  tiie  plaintilFs,  as  bonlV 

Tie  hi'lihTH  for  value  of  ft  nej,'otia))io  instrument, 
ere  entitle'  to  look  to  the  defendant,  the  only 

'     „  lial)ie  upon  it.      l-(iinij  e<  <(/.  v.    Tiiylor, 

r^iM-.+iii. 

'lieilefcml.viit,  the  inspector  of  an  insurance 
ciiuipaiiy,  having  arrangeil  with  tiio  plaintilV  as 
1 1  tilt' aimi.  lit  of  the  plaintitl's  claim  for  a  loss, 
'jve  tiie  plaintiir  the  foHowing  bill:  -"  ^?H7.-.. 
To  the  Boaver  and  Toronto  Fire  Insurance  Coiii- 
Tnroiito,    November   <!,    1H7(>.      Three 


I  pi'i'.v 


nioir 
gwty 


ths  after  date  pay  to  the  order  of  <lolin  lla- 


ilircotors,  and  under  the  authority  of  a  majority 
of  a  ({Uoriim  of  the  directorH,  sliall  be  binding  on 
the  ompany,  ami  every  liill  aiM-ejited  by  the 
president  a.s  siioli,  witii  sucii  counter-signature, 
shall  be  iiresiimed  to  have  l)een  properly  aci^eptuil 
for  the  company,  until  the  contrary  be  shewn  : 
that  the  seal  sliall  be  unneceHs.iry,  nor  shall  tho 
president,  Ac.,  so  a(!oe|)ting  any  bill,  be  indivi- 
dually lialde.  .A  l)ill  of  exchange  adilressed,  "To 
the  I'lvsident,  .Midl.uid  iiailway,"  was  acce|)tod 
in  these  words,  "  l''or  the  .Midland  Uailway  of 
Canada,  .iceepti^l,  H.  Head,  secretary  ;  (leo.  A. 
•  'o.x,  pri'sideiit  "  :  -  l[eld,  Cameron,  ■(.,  dissent- 
ing, that  ilefeiidant  (!.  (who  was  ailinitted  to  bu 
the  president,)  was  personally  liable,  the  bill  not 
lieingdr.vwii  upon  the  company.  AtniUtiii  v.  Cox 
it  lit.,  -14  l^.  15.  54'J.    This  ease  has  been  appealed. 


at  tlic  Ontario    Hank    here,    !ifS75,    being 

paviiRiit  in  full  of  his   claim  under  policy    No. 

'l'514,  for  loss  and  damage  by  tire  on  the  '27tii 

cf'(lct(')l)i'rlast.    (Signed,)  A.  Sipiire,  Inspector." 

It  w:i8  fiiiuiil  as  a  fact  tliiit  the  plaintilF  did  not 

luiiiiiise  tliat  defendant  wouhl  be  nor  did  defeii- 
Idaiit  intend  to  make  himself  lialile  :  that  tile 
I  li'tualliargain  was,  that  tlie  plaintitl' should  get 
1,1,111  ,„,  which  the  cominuiy  would  lie,  but  that 
\\\kk  was  no  express  agreement  or  understaml- 
liBi'thatilefciidaiit  sliould  not  l)e,  lialde  :  -Held, 
I  til  it  defendant  was  personally  liable.  Uivjiirtii 
jr.VvHiW,  42Q.  B.  I<i5. 

The  iihiiiitill's  sued  defendant  in  the  first 
Ithnr  idiints  of  the  declaration  as  m.ikerof  tiiree 
IkmimI  iHiiinisaory  notes  in  the  following  form  : 

1^,,,  1 itiis   after   date,    the    Carleton     Club 

Iproiiiise  to  pay  to  the  order  of  15.  $4U7.I)<>,  tor 
iTahie  received.  Signed  liy  defendant,  president 
|of  the  oliili,  and  by  the  secret  iry.  The  fourth 
leciiiit  ftiie','ed  th.it  ilefeiidant  promised  tile  pUin- 
Jfj  tliit  he  li.id  autiiority  from   the  ineinhers 

vftliecliil)  to  make  the  said  note3,aiid  wiiicli,  if  ,  .  .,         .       , 

itht  iiyntill's  would  di.seouiit  them,  they  sliould  ,  as  denying  the  averments  in  tho  declaration  that 


II.    FoUM  AND  Ol'KUATIOV. 

I .  Not  J'lu/itlile  ill  MiiHi'ij. 

A  note  made  here,  promising  to  pay  V.  or 
order,  .it  Chicago,  .':i!S!(3,  Americ.iii  currency: — 
Held,  a  good  i)roiiiissory  note.  'I'lif  'i'/iiril  Nii- 
lioiiiil  liiiiik  of  V/iicmio  V,  Co.ilt'i  el  id.,  41  C^.  B. 
402. 

To  an  [ictioii  on  such  note,  alleging  it  to  bo  for 
the  payment  of  fj>8!(3  "  .Americiu  currency,  to  wit, 
lawful  money  of  the  I'nitcd  St  ites  of  .America," 
defendants  pleaded  that  .\iiieric;iii  currency  was 
and  iscert  liii  paper  notes  or  clel)eiitures  issued  by 
tiu^  govermiieiit  of  the  rnitcd  .St.ites,  which  liy 
their  liw  passeil  current  lor  certiiu  imrposes  only 
and  not  universally  ;  nor  was  the  said  American 
currency  at  tlit^  time  of  miking  saiil  alleged  note, 
nor  is  it  lawful  money  of  the  I'nitcd  States,  nor 
of  any  lixed  or  certain  value  ;    -Held,  a  good  plea, 


Ibe  ii;ii"l  i)V  said  iiiciniicrs  :  that  tiie  rneiiibcrs  |  .American  currency  was  lawful  money  of  tlio 
iKver  aiithmizcd  dcfemlant  to  make  the  said  |  l-'iiitcd  States  of  America,  and  tendering  a  good 
Ijoto;  anil  tint  they  liad   refused  to  pay  or   t(e  I  'sane  as  to  matter  of  f;ict.     //<. 

ivsiiimaihlc  therefor.     There   was  no  eyi-  i       |,,.i,|_  ^],,^j  ,,  ,„.,„|,ij,«,„.y  note  ,„,i,ie  i,,  C.niada 

and  [layable  in  the  Cnited  .States,  and  in  the 
eiirreiicy  thereof,  without  tin;  words  "and  not 
otherwise  or  elsewhere,"  was  a  good  promissory 
note,  for  that  it  was  payabh' generally  and  might 
'  be  sued  on  here.      Mettis  r.  Wcllerct  al.,  30  (^.15, 


taie  "I  any  promise  exceiit  what  might  be 
litrroil  iroin  defendant's  signature  as  president, 
Bil  it  was  not  shewn  that  tlie  club  iiad  ever 
npuiliateil  tlieir  lialiiiity  : — Held,   that   ilefen- 

uit  was  nut  liable  on  the  fourth  count,  for 
lif,  a3  the  plaiiitills  contended,  the  37  \'iet. 

,  34,  ().,  under  which  the  club  was  iiicor- 
lorattil,  iliil  not  autliorizo  the  making  of  notes, 
tis  was  a  iii.atter  of  law  known  to  the  plaiiitills 

1  Well  a,s  to  defendant,  and  upon  which  they 
Kiilil  i^xereise  their  judgment.       The   Jiuiik  of' 

Wuifd  V.  Ihirrinijlim,  28  C.  1'.  488. 

fill,  that  the  endorser  of  a  promissory  note, 
Briiiirting  to  he  made  liy  a  corporation,  is 
Hn'il  irom  alleging  that  the  note  was  ultra, 
[«8tlie  makers.  Held,  also,  that  the  instru- 
t  ill  (luestion  iu  this  case  having  been  de- 
ireil  on  as  a  promissory  note,  and  not  stated  to 
ive  been  under  seal,  it  could  not  bo  assumed,  in 
r  of  the  endorser,  that  it  had  been  so  exe- 
lei!  as  to  deprive  it  of  its  negotiable  character, 
It  that  if  under  seal  the  point  should  have  been 
Bed  hy  plea.  The  Me.rcliant.t'  Bank  v.  Tlie 
'  td Empire  Club  et  al.,  44  Q.  B.  4G8. 

IThe  charter  of  the  Midland  Railway  Company, 
pVict  c,  241,  s.  5,  gives  them  power  to  become 
rticsto  hills  and  notes,  and  enacts  that  any 
1  accepted  by  the  president,  with  the  counter- 


23,  overruled,  and  (ireenwood  r.  Foley,  22  C.  P. 
352,  followed.     .V.  C.  43  Q.  B.  58. 


2.  EndiifKi'mcnt.-i  or  (JiMlifi/iii;/  Stipidationa. 

The  plaintitl'  had  signed  notes  for  the  accom- 
niodatiou  of  M.,  and  cleclined  to  continue  doing 
so,  or  to  renew  such  paper,  unless  .\l.  would  give 
him  a  guar.intee.  Uefcudaiit,  M.'s  wife,  liad 
been  in  the  habit  of  signing  bhuik  notes  for  M. 
when  asked,  and  M.  having  a  blank  form  of  note 
signed  by  her,  tilled  it  up  as  follows,  for  the 
amount  of  the  plaintiff's  paper  then  falling 
due  :—"  April  3,  1871.  Four  months  after  date 
I  promise  to  pay  to  William  Hall,  or  order, 
$1,264,  at  the  Bank  of  Toronto  here.  Thin 
note  to  he  held  as  collnteral  Kecurili/.  Value 
received."  The  words  in  italics  were  iii.serted 
at  the  plaintiff's  request.  'J'he  defendant  had  no 
communication  with  the  plaintiff :— Held,  that 
tho  defendant  was  not  liable,  for  the  instrument 
was  not  a  promissory  note,  not  being  for  tho 
payment  of  money  absolutely  ;  and  if  a  guaran- 


"Ir.    ,iil 


Jture  of  the  secretary,  or  any  two  of  the    tee,  thei-e  was  nothing  to  shew  that  she  ever 
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signod  or  iiitviiiluil  to  Riga  hiicIi  n  contract,  or  i 
nut)iiii'i/.i'i|  the  I'oiivri'Hiiiii  III'  tlic  luitu  into  it. 
//<(//  V.  .\/rrnd;  (0  (>•.   W.  MH. 

A  nnlf  |i;i\:ilili'  to  ('.  or  licitror,  iulilin><  tlic 
WomIh,  "wliicli  when  paiil  Ih  to  lie  riidniHiil 
on  tlu'  iiinitniijii',  lii'.iriiif;  rvcii  diitf  witli  tliJH 
note;"  llclil,  ;i  ii('i;oti;tl>li'  [irnniiMHuiy  uuti'. 
Chfmieij  V.  Si.  J,,/,ii,  •»  App.  It.  150. 


-.   il/hrr  Ciisin. 


In  an 


III.  Stamps. 

I,    I'liiiil'niij  mill  Kriili  iicr. 

A  (Ici'l.iiatiiiri  ,illi'j;((l  llmt  tlii!  iiliiiutilV,  tx- 
I'cutdr  III    K.,  ilri'i'.'iNcil,  Hlli'il  till'  ilrlruiliint.      It 

tilt'll     St.'ltt'll    U    (MIIMC  III'    .'ll'tillll    IIU  U     |ir<i||liHhll|',V 

niitt',  w  lirri'liy  tin'  ilrlriuhint  iniiiniMoil  to  piiy 
K.  iir  lii',iiii".<l(HI(>,  I'ti'. ,  .uiil  iilK'ncil  tli.il  lliV 
jiiiiintill  liri'uiiii'  till'  liriii'i'i',  .'inil  cIuni'iI  with  iiii 
iiVLTuiriil  III  niiti-|iu\  nii'iit.  'I'lii'  lU'tt'Mil.'uit  in 
Muli.st.'uii'u  |iK'aili'il  tli.'it  tlic  iintt'  uiiH  nut  iliily 
Htiini|>ril.  Ill'  till'  Htaiii|M  ilnly  I'lUiri'lUil.  I!('|iii- 
eiitiiiii  that  whrii  tlii'  iiuti'  uaiiio  intn  tlu'  |ilaiii 
tillN  [iiisscusidM  as  linlilir  ho  hail  im  kiiDwiiilgc 
ol  it  nut  lii'iiiL;  ilnly  .itaiii|iril,  ami  that  as  siiun 
(U)  III'  ai'i|iiiiril  siii'li  kiiiiw  Iril^ii  hi'  ilnly  Nt.'iiii|ii.'il 
it.  ( )n  ili'iiiiiriir,  lii'iaUNi'  it  was  imt  alli'jicil 
that  l\\v  li'statiir  hail  such  kniiwU'iljL;^  :  llihl, 
rciilic.'iliiHi  ^oiiil,  liii' thu  |ilaiiitil)' iliil  nut  sue  us 
i!Xfi.'iitui',  thuiijili  liL!  ik'si'iiliiil  hinisill'  as  siii'li, 
but  in  his  imliviilnal  capacity  as  liuMur,  ami 
was  t.hcrt'l'iirc  cntith'il  to  the  ruliol' all'urilcil  liy 
:r,  Vict.  c.  47,  M.  1-',  l>. ;  anil  that,  it  the  ilulcn 
(lant  ili'siicil  tu  set  up  that  the  jilaiiitiir  was 
Huini,'  as  such  executor,  he  shuuhl  have  iliilie  so 
by  rejiiiiiiler.     Kil/mni  v.  /{iinn,  '_'8  V.  1'.  '2'2\i. 

l>eclaiatinn  on  a  jiruinissury  iiute.  I'lea,  that 
the  iiiitc  uas  nut  piupcily  staiiipcil,  ami  that  the 
|ilaintil),  the  imlursce,  iliil  nul  pay  iluuhle  iliity 
as.siiuii  as  he  ai'ijuiieil  kiiuwleilge.  Kc[ilicatiiin, 
that  allliiiii^h  the  [ilaiiitil)  when  he  liccanie  tliO 
huhkr  li.cl  kmmlcil^e  ul  thi'  lacts  stateil  in  the 
Jilea,  yet  it  was  tliiuiiKh  eli.ir  iir  mistake  he  lie- 
caine  huliier  «  itii  siu  li  knuwleilge,  anil  as  sunn 
as  lie  lUsiiiM  reil  liiu  error  he  paiil  the  iluiilile 
duty:  Jlelil,  replicatnin  liail,  as  nut  tmnluring 
any  certain  ur  iiitelligilile  is»iie.  'I  he  tliinl  plea 
alk'gcil  tli.-it  the  ilate  which  the  mite  purimi'teil 
to  liiar  w;is  imt  the  il.'ilu  on  which  it  was  niaile, 
but  it  was  iiiaile  ami  ilelivereil  to  the  iilaintilV  on 
a  ilay  lung  Nubseijiieiit,  -mil  at  that  time  hail 
BtiUups  allixeil  to  tile  reipiiicil  amount,  on  which 
a  false  ilatu,  i.  e.,  the  ilate  nanicil  in  the  note, 
was  written  insteail  of  the  true  ihite  of  allixing. 
A  similar  re|ilicatioii  to  this  fileii,  was  helil  gouil, 
because  the  plea  iliil  not  in  tcriim  allege  that  the 
iluty  hail  nut  been  paiil.  .Seuihle,  that  the  plain- 
till'  might  have  the  protection  of  the  statute 
under  u  traverse.  JiuUKlmd  v,  JeJ'n.  44  (i.  B.  '2.5r). 

Held,  that  a  replication  of  double  stamping 
under  'M  Vict.  c.  17,  s.  12,  I>. ,  need  not  be 
pleaded  ;  the  innocence  of  the  holder  and  the 
doulile  stamping  of  the  note  as  soon  as  hu  ac- 
quired knowledge  of  the  defect  iu  the  stamping 
being  matters  to  be  shewn  to  the  satisfaction  of 
the  court  or  judge,  and  therefore  not  requiring 
to  be  submitted  to  the  jury,  nor  (necessarily)  to 
appear  on  the  record  as  a  pleading  : — Held,  also, 
that  although  not  necessary  such  a  replication 
would  be  jiroper,  the  plea  of  no  stamps  consti- 
tuting a  conditional  defence  only.  Imperial 
Bank  oj  Canada  v.  Beatty,  4  App.  R.  228. 


I  ai'tiun  nil  a  nun  iicgciti  ilil,.  |,viiiiii, , 
niiti'  liiadi'  by  the  ili'l'iiidaiit  tu  Ijn'  hlni.tiVr 
.•!<»,(MK»,  dat.'il  the  7tli  I  ••••■"•niliir,  I  •>:'.'., t';,,',      \ 
that  the  liutc   whi'ii  made    lia>l   nu  stum  ,,' T 
Ihatal'ti'rwai'ds.iii.liily.  I^''.  the  |.|,,i„'t|ii',|^'^.'|Jj 
the  iiute  tu  her  atturiiey,  »hii  iiilu||j|,,,|  ||,..,i' 
it   hIiuiiIiI    li.'ive    been    staiiilicd,  and  (,,|il  I  .'','' 
allix  stamps  I'ur  the  duiilile  duty       'riiiiin,,|  ,    " 
j  niiMiiiiderstaiidiin,'  she  atlixi'd  unlv  Hii|r.|,.,i    ""* 
{ami  alterwards,  In  Septeiiilier,  IsTI,  "l,,.,,,. ,"'!'' 
I  niitc  tu  the  attuiuey,  when  he  llaMl|u,|„^,,,^.^,^^| 
this,  acting  as  plaintill's  agent,   alliv,.,|  ,1, 
ipiired  duiible  stamps:      Meld,  lint   tli..  p^^Jj 
was  nut  a  "  siilisciiiiciit  party  tu  the  nut',  ■ , 
'•  hiilder  withuiit   liccDming  a  party,"  \vit'liii,4 
N'ict.  c.    in,  s.    I'.',    su  ,'is   tu   hive   I'l'iiililnl  1,,.,.', 
I  have  allixeil  the  duiilile  duty,  and  ri'inliv,.,! ,(,' | 
I  liiitc  valid,    ahhiiiigh    she   nii;;lit   liiiM'  ii,;,',!,  ,! 
valid  by  allixing,  as  agent  lur  the  niaki  r,  sMii'w 
fur  the  sin-le  duty,  when  the  nulc  i\;i.si|',.||i  .^  i 
tu  her.      Ksc.itt  I'.  I'.scult.  •.>•_'(•.   I'.  ;i(i.-,,  ,„||,,,^"j 
tu.  .Hid    W'uulley    i\   Hiintun,   \\\\  (i    |(   ||„   , 
seiitcd  friini.      Held,  huwever,  iiniler  ,'1"  Vit 
47,  s.  •_',  that    the  iluiible  stamps  allixnl  t.it||(f 
niite  ill  .'^eptemlier,  after   Hie  passim.' (i|   tliv,^..  j 
by   the   atlurncy,  as   plaiiilill  s  a:,'ciit,  i',.||,|,!,^| 
the  liute  v.-did,  lur  that   the  plailitilf  th,,,  (j,.,/.,,,.! 
iiuiicil  knowledge  \\  itiiiii  the  acl  .i|  staniiH  I,, 
iii'ccss.iry,  it  lieing  I'uiiml   by  the   Icariii'.l  j;, 
tli.'it  her   pi'eviuns  uiiiissinn  tu  allix  ||„.|||  ^^.j 
thiuiigh    crmr   and    mistake,  ami   \vil||„iit  aiiv( 
inteiitiun  mi  her  part  tu  viul;ite  the  Imm     //,, 
V.  Iloiim;  ■_'4t'.  I'.  .V.'li. 

Held,    that  an   eiidurser   by  eiidii.-sinn  ;,  |,„t(| 
blank  .'is  tu  the  .'11111111111  aiitliuri/ed  lln'  |i|;i|iit;iii, 
asliiilia  tide  huldeis  lur  value,  tu  till  in  thi';UM>iiiiit.j 

and  III  Hiaiiip  it  in  the,  iiiuilu  rcjiMi'i'il  livU' 
and  that  the  iiulc  then  becanie  a  ciiiiiiilrti.l  ii„it'j 
but  speaking  lium  its  original  date,  Iihii,  uliici| 
the  I'liiir  niuiiths  wunl.l  be  cuiintcd.     in  li,,,im 
Siitiiiiiiili'  V.  Spiir/y-.i,  'SI  ('.  I'.  .■!•.'(), 

'  Where  the  liulder  iif  a  iiute  liml  it.ismiuII 
notice  of  the  want  of  proper  slaiii|is,  hr  imisil 
repel  the  liresiim|iliuii  ol'  kmu\  Injji,.  Kv  iv:i.*,n.| 
able  evidence,  or  shew  that  as  suon  a>lii'ji,',|iiiri,|| 
knowledge  he  allixeil  duiilile  st-'iiiips,  m- that  1(1 
made  due  eiii|iiiry  .'ind  was  tlierihy  |n|  i,,li,|icvel 
that  the  note  had  been  duly  staiii|i(il,  ui'liailiril 
reas.in  tlierefrum  to  belii've  tli.it  it  li;i'l  mm: 
duly  stamped  ;  it  I'ither  of  which  casi^  |i,m.i.v| 

'  be  jii.stilied  in  not  attaching  the  iliniliji- -.tuiw 
until  he  has  knowledge  by  and  at  lln'  tiial.  ]l;j 

>  notice  to  or  knowledge  of  his  attniin'v  i.r,ii'i::;| 

.  must  be  consiiluied  his.      Ipoii  tlic fviiliim, 
out  in  this  case,  it  was     Meld,  tliat  tlu' .i"i 
stamps  hiid  not  been  jiut  on  in  tiinu.     Wnktml 
ft  III.  V.  Monlijomery,  ,Sti  Q.  1!.  1. 

A  note  for  l?l,  178.5.'{,  p.'iyable  .six  iiiiiiitlis.ii'Mj 
date,  with  interest  at  seven  [ler  cent.,  Ii.ul  iitliifi| 
to  it  only  thirty-fcix  cents  staiiips,  tlimit'liiii! 
the  accrued  interest  at  its  niatiiiity,  Imii^'iiif :il 
the' amount  to  over   §1,200,  tliirtyninc  kim 
stamps  were  required.     At  the  trial  iii'aii.icu«l 
on  the  note,  on  this  objectien  being  lakvii.ldnl 
was   granted    to    the    plaiiitill   tu  alli.v  I'hiAkm 
stamps,  it  appearing  that  both  tlic  iil:iiiitiir:it'i| 
his  attorney  then  lirstacijuircil  kini«iulj;o"iil* 
iusutticieney,  and  that  it  was  tluoiinh  uitiitrrid 
the  defect  occurred  :— Held,  that  uiuiti  ti..  ?^j 
Vict.  0.  47,  8.  12,  D.,  the  double  duty  w.i.- ['''1 


[\   NOTKS.  4^1,- 

)ll„r  Ciinnt. 

I  iioii-iU'Kiitialilc  |iVMiiii,„„y 

..fi'llilailt'  til  till'    |il;iiMlilf  \.',t 

I,  pcri'MilnT,  1  ^7•-',  It  ,i|hmiiv.1 

lUiuli'    liiiil    Mu    stmiiji,  ,  |,|,t 

Illy,  lSTI,ttii'i'l.mitilMH.«,,i 
il'llcy,  wliii  ililiiiliu.l  luT  tli'it 
■  11    Mtiviiilii'il,  ai^l  ti'M  h,T  t„ 

ilinilili'iliity       'riiMiinli. ,, 

ilii'HlliM'il  olily_hil'.;;li'»t:ili,l„; 
Si'liti'llllil  T,  1^7  t,  KlliJilllt  til,. 
V,  w  lii'li  III'  liaviiiyiliKi'MViTnl 
IlltilV'!*  Iiwcllt,  illliM'ii  till'  rr. 
,|,s  ;  llclil,  lint  till' iiUmti;! 
iMi'iit  inirty  to  I  lie  nnt-.'nri 
L'rimiiii,n  ;i  |i:ti'ty,"  witlnuM  | 

HO    M«     til     ll  IVr     I'llilllllll    liiT  1; 

.mlili'  iliity,  iiiiil  rriuli'v,,!  tiie  | 
i^li    mIic   niif:lit  iia\i'  \\a,\,'  ;t 
IH  iiKi'i't  ''"'  •'"'  '"''l^'f.  »t;iii;'^) 
y,  wlini  tlic  uulr  VMis.lilu.r.-l  | 
Ksnitt,  •.,!•,;  •'■   I'-  ;WI''.  ii'lli-nl 

,•.  Mmitiiii,  :i:i  •,».  u.  i.v.', .h, 

111,  liiiwrvcr,  iiinli'i-  :i7  \ut  V, 

.\iiiiliK'  Htiunii'i  :illi\r.l  t>itl.t| 
r,  iifti'f  till'  iiii-'sini;  111  till  lit,  I 
iiH  iiliiintill  s  iiLinit,  riMiii^l 
'i'  tliiit,  till'  iilaiiitilVtliftilir-ti.. 
!•  witllin  till'  lirl  "I  stalii|i^ln;;;l 
i^f  I'liiiml  liy  tli>'  li'ariii'.l  jiiil;t  I 
lit!  (iiuiHsiim  til  allix  tlnin  wni 
mil  iiiintuUc,  ami  witlnmt  myl 
liiirt  to  viiilati'  tlu'  linv.    //',.,. 

r.  .■>-»>. 

1   I'liiliirscr  liy  iinlnrsiiig  a  imul 
iiiiinunt  a\illiiiri/i'l  tlic  |il,iiiit;l!j,| 
I'ls  I'lir  valiU',  til  till  ill  llii';iiii'iiii;t. 
,  ill  tlu'  iiimlc  n'.|iiiivil  liyl.i* 
to  till'"  lua'aiuc  in'iiliiiiii'tiil  ii"lt, 


nil   its  iinj;lii 


Willi 


ll  ilatc,  Ir 


1,1  111'  rmiu 
•_'7l'.  I" 


tl'il.        /..f  l!r 


ililiT   111"   a   uiiti'   liail  ivas'iiuUij 
iiiit   of   (ii'iilii'i'  staiuiis,  ll./  lml^t 
n|iUiiii  111'    lviiinvli'il>;i'  li\ 


i3i; 
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i:U8 


illowt'il  til  I'D  I'aiil.      Ilt'iil,  hIhii,  tliiit  thu  I  kiiowl,iil){u   of   tlid   iloft'otivii   Htuiii|iiiiK   I'li    the 

\''- I  ^y,fl<  \n'u\n  ll  i'li'ii  "ll  till'  ivi'iinl   riiiHJii^  ri'i'rii  :    of  tlio   Ictti'i-  of  .\u>,'UMt  •JiMli  :   tliat  lliu 

i,  ,'iii'»liiiii  111  Riillicii'iuy  of  till' Htaiii|iM,  is  not  kimwli'ilm' of  tlu'   iittoniiy   in  .Jiiiii'.  if  llo'ii  iir- 

Liilv  iif  itirif  hiitiri'  of  tin'  iiiHUtlirii'ni'y,  ho  oiiiii<l,  was  nut  tlii'  Unow  liiL'i'  of    tlir  ii|;uiiIiIIm  ; 

tieii'^fi.lliij                             ,1              .      ,1      .      .                           I  *      ,     ,,      .      .,                       I,     .■           ,          .1                1, 


w  Iril^i'   at   tliiit    tiini'  ;    :tiiil 


I  [(ii'w.ii'iiy 

t,.  in'iiti.'  a   Uiio  ,         ,         , 

lirlv  «li"ii'.   a"  liurt'.   tlm  pli'.i  iloi's  not 
i;jI  tin    iiartii'iil.ii'  fault  Was.      \\  iitrloiis 


I'lrtiiil 
I  ,|i, »  w  II 


mil  that  till'  I'anri'llalinn  liy  tin'  faslini'  \\ixn 
siillii'irnt,  tlioiij^h  till'  initiaiN  of  tlir  liaiik  uni' 
not  nsi'il,  nor   its  I'oi'iioi'ati'  ni'.iI.      Smilili  ,  that 

nil 


MiiiitL'i'""'.^!  "■*■  ■''•'  ■'''  '■'■  "■  '■  '''"''"K"!'*'"'''  'I"'  knmvli'ilni'  iiitrinii'il  liy  tlir  st.iliiti'  is  arti 
'  I  .|ii^|i,,,.ii'i|i'i'iiluil  iMiiIrr  till' .'tH  \'i('t.  ,\  ill,  l>.  know  111  l|,'(',  ainl  tliat  loh.stnntivi'  iintu'i'  w 
«,,./v.  .l/«i'',  -''  '•  ''•  •■''•  ""'■  '*ii"ii'<'.      WatrioiiH  ''.  .Miiiit^,'iiiiii'iy,  .'Hi  *) 


IVtiiHlaiit  iiiil"!'!*'"' '*  jTi'miHHory  imli',  Mank 

tiitlii' aiiiiiiiiil.  '""'  witlioiit  Htani|is,  niaili'  liy 

rt'(',iiiitt'il  "III  Si'iiti'iiilii'i',  I.S7.'.,  ami  payalili' 

i.iVlVi'iil.nit  '"■  '"'"'''''■     ' '"   •■'"'  ""'""'  ''•'■^'  '  '•  ''"' 

.    „,,,|it\vitli  llii'   iilaiiitills,  aiitlmri/.ini,'   tlii'ni 

iLiill  It  in  l"i'  ""■  aniiiiint  of  ri'it.iiii  |i;i|ii'r  iliU', 

ILl  1 .  mil  iliii'  liiliiii-  till'  --ml  <  'itol.1'1'.     ( In  tin' 

■'^'  til,'  |ilaiiitill's  lllli'il  in  tilt'  aniiiiint 

Hlaiiijis   siiHii'ii'iit    to  I'ovrr   iliiiilili' 

1,11V,  Mliii'li  «>'l'''  iililitrl'.iti'il    liy  wntiiii,' ai'i-iM,! 

,,,ii  iho  ilay    im    wliii'li    tlii'y     wi'ii'    alli.vi'il, 

iiiirlv,  '.'1st  "'''"'"■''•    '•'*"•''•:      llrlil,   iillirniinK 

jiiil'i-imiil  "I   tl"'  I'lii'iim""   I'li'.ix,  l'-7  < '.  I'. 

itliiittlii'-'  imi'S  wi'ii'  not  |iro|ii'ilv  I'liiri'lli'il; 

ir  It  iillixi'il  l',\  till'   |ilaintill«  as  ai,'rnt,s  of   llir 

;ik,r,  till  a  iiiiili'i'si'i'.  l  of  HI  \'ii't.  I'.  !»,  II. ,  till' 

It,,  ,>i  till' iililili'i'it'ioi  niii.st  ai'i'iii'il  witli  tli.itnf 

f  I'oto  :  uml   if  till'   iil.iintills   .nti'il   .is  siiliw 

mil  linliliirH,  llii'ii  iiiiili  !■  set',  j'j,  as  snli>litiiti'il 

;r  \  ii't.  i'.  47,  H.  'J,   t'm  initials   or   nanir  a.s 

itliiiH  till!  ilatii  ari'  ii'i|iiiri'il.      s,'tiil,|i',  |>,'i'  Uur- 

iiKiiiil  I'atti'i'J'iiii.  ,1.1, .\..  that  till'  latttr  |i.'iit  of 

ij,iiil,«titiitril  sii'.  r-'.i|i|ilii's  to  li.inUi'isaswi'll 

tliir  liiilili'i's,  anil   tli.'it   tlit'   |il.iiiitill's  I'oiilil 

,uviiliilati'il  till'  miti'  'O'  alHxiii>;i|oiilili;  .stainiis 

11  ;is  tliry  lirranii'  awai'i'  of   tlii'  ili'lVi't.      It 

ii'i'i'il  that  tlir   instninirnt   onlv  lii'i'aiiio  a 


I'' 

I,  ii'iiiarkril  ii|ioii.      '/'Ill    I'liii'il  Siiiiniiiil  Itiiiihiif 

r/iir,!./,,  V.  Cn.J„/,i ,(/,,  .i;i  (,»,  ll.  .vs. 

'I'liii  iilaintitl's'  I'asliiiT  .illixi'il  ilmilili'  sl:iniiis 
to  a  noti'.  till'  |ii'ii|ii'i  ly  of  tli,'  li.ink,  ainl  i  aini'l 
Iril  tlirni  liy  wi  itiii^' tlii'i'ron  llii  own  iiulial.i  ami 
till'  ilatii  of  till'  I'aiit'i'll.itioii  :  llilil,  following' 
tin.'  lii.st  I'.'isi',  that  till' I'.inri'llatioii  w.is  siilliiiiiit, 
li.ixti'i  '  llayni's,  l,"il',  I'.  '.'7,  innsiilirril.  Ini- 
liii-iiil  Hold- ,',/'  Ciiiiiilti  V.  li'iithj,   \    \|i|i,  I!.  L"_'H. 

Ilt'l  I,  tli.it  notrs  not  |ii'ii|ii'rly  st.ini|iril  t.ikin 
liy  ll  li.mk  all.'  HM.iliil,  if  tim  liaiik  ihu's  .i^t 
attai'li  iloiilili!  stainjiM  anil  |ii'o|ii't'ly  rant'i'!  tlu) 
Hanii'  wlii'n  it  lii'st  ri'ii'ivr.^  thi'  noics,  ami  will 
not  f.ii|iiiiiil  a  I'lijitti'l  niiiilj.;,ij;i'.  /'//<  Onhiriit 
limit  \,    ll';/,o.r,  .»;{  (^1.   It.    Mill. 

Si'ii  I'ltti  i-xiiii   V,   Maiiiiliiiii,  .'i'.t  t,».  ll.   ;i7l,   |i. 

:i.-.:i7. 


IN'.   .\i,ri.i!.\ini\    \Mi 
iii'inti'il   foiin  of  iioti', 


(  '  \M   1,1,1,  M'luN. 


,\  |ii'inti'il  foiin  of  iioti',  with  .ill  till'  lil.inks 
lilliil  ill  ami  i'oni|ili'tr  in  I'vi'iy  ii'spi'i't,  I'xi'i'jit 
tli.it  it  hail  not  iiiiii  siunril  liy  tlif  iiiti'mlinl 
niakt'is,  w.is  liamhil  li;,-  tluiii  to  ih  iiinlant, 
I'liilocsi'il  liy  ili'fi'ml.int  lor  I  luir  lU'i'oi 1. 1 1  ion 


1st  (iitoliiT,  wlu'ii  it  w.'is  lilliil  ii|i;    ''ll".!   Iiamh'il   liai'k   to  thi'iii,  wlii'ii  tiny,  without 


iDti'  I'll  till 

ilt    |i     '   that  till'  nth  of  .Si'jiti'iiilii'i-  must  hi' 
its  ilatc  within  tlir  ini'iinin;,'  of  tlii' 
"I' till'   mitr  in   this  I'asi'  hail  lii'i'ii 
,1,  uiiilir  :t7   Vii't.  c.    17,  s.  •_',   till' 
liiililVs.'iiiiilii'il  liii'.a  ni'w  trial,  or  fur  a  nonsuit, 
1- siu'li  ntlii'i'  ivlit'f  !us  it  was  roniin'ti'iit  for 
iiiirt  til  altni'il  tlu'iii.      It  apprairil  that  tlii'y 
iiri'il  liiiiiHU'ilgi'  of  till'  partii'iil.ir   ih'fi'i't  in 
iMiliiatiiHi  111  till'  st.'iiii|)s  iliii'iiij,'  till'  arj,'ii- 


ili'fi'iiilant's  know  li'il^;i',  aililiil,  aftir  tliu  umils 
"  v.ilini  ri'i'i'ivi'il,"  till'  wonls  "with  intirist  at 
till  piT  I'lnt.  piT  aiiniini,"  tlnn  sii^'inil  it,  ainl 
tr.insfi'iii'il  it  for  v.iliii'  to  plaiiititl' :  Ili'M,  that 
ilrfi'iiil.int  Wiis  ilisfh.uxi'il.  Iliilcmii'  v.  Killi/, 
'-'S  {'.  I'.  ri,")l.     (lalt,  sittiu^'  in  Vnt';itiiiii. 

.■\fti'i'  till'  inakiii;;  of  a  pioinissnry  iioct',  it  was 
altrii'il  liy  till'  iii.ikir  as  to  tlir  tiinoof  payimnt, 
without  till' I'onsi'iit  of  the  imlorsi'i',  who,  Imw- 


w  lli;aass.iiiiia»lii:!i'-.|U.ri-l^Bni'.iMtlii'i"iirt  liiluw   lint  that  no  .ipjilirat  imi    j,^,,,,.^  |,„^  ^ithoiil  knowl.ilgn  of  tlio  .•ilti'i'.ition, 


,■  thill 


llixi'il  diiiilili;  staiiiiis, 
try  anil  was  tlii'i'i'hy  l'''l  I" 
iliilv  staiii|inl,iii' 
lii'Vi'  that  it  li;'.'lii"tl«vii| 
t'  \vliii.-li  I'lwslnMaiyj 


|iii  111  Ill- 
it  I'itlicr  o' 


null 


11'  :.t.llli;«| 


|i,,t  attai'liiiij;  tin 
iwli'ilgi;  !'>■  anil  at  th.' lri;il.  Tw| 
iwloilge  of  his  attmiin  "iwt 


bri"''t:ilii|i  Ihr  lliiti'  liail  liri'li  inailr  mil  il  .iftrv 
(lii.l-iiiiiiliif  th.itroiirt  hail  liri'ii  jiromiiini'i'il, 
III!  il  vv:is  irfllsi'il.  Ili'lil,  that  tlir  lil.'lilltiU's 
nt  I'utitli'il  to  I'l'liuf,  as  tilt'  initi'  li.nl  not 
leu  ,|iiiilik'  staiiilu'il  as  snnii  as  kliiiwlrilj,'i:  of  tlio 
irtinilir  ili'li'i't   was  airi|iiii'i!il.     .Si'iiiUli',    that 


proniisril  til  pay  it  :  llilil,  in  ,in  ai'timi  .i^^.iinst 
till'  iiiiloi'si'i',  tli;it  till'  alti'i'atioii  h.iviiij;  lii'fii 
niailii  without  his  .•iiithority  iiiiiliii'il  tlii'  imti' 
voiil,  anil  that  no  siilisi'i|Ui'nt  pr'Hiiisi'  li\  him  to 
pay  I'olilil  liavii  tlio  rll'iit  of  ratifying;  it.  lli'hl, 
also,  that  witlioiit  nchinf  knowli'ilf^r  of  tlir  alti;f- 


.1  his. 
it  was 


I 'poll  tlll'UVlilrliu-,' 
Ill'lil.   lllllt  till'  li.'lillll 


lircu   1 

iiiHi-y, 


lut  on  ill  tiiii^'' 
M\  (}.  I'..  1. 


Il,178.5;»,  Wil'l^^i" 


ll'.i/'r 


litlis.Cil| 


l]u.l,.|iiiiitiil  tlu'i'oui't  bdiiw  on  sui'ha  iiiios-    .^^j,,,,   ^hu  |ironii.sr  to  pay  .■unoiintnl  t thin-. 

ei-u.t  iii.iiialjilik'.      Lit  l>,i,ii,„i'  .\„/,imi,/i'  V.  ^^\^^.  niraiisof  knowli'ilKo  alii:i>'  ln'ing  insiillii'iint; 

Mf.s'J  .\|iii.  K.  II'-'.     .Sou  Jhiiliiim  V.    liirw-,  \y,.,,,/„/,  y.  /Innri,,  VMi.  h.  lOL'. 

ir.M/., 'isf.  I'.  1107,  p.  4:{2'2. 

.              1     •     ,,        1                '  Jlelil,  that  cvi'ii  if  tlui  iioti' siii'il  on     ''ivi'ii  for 

iirMius.iiirv  iiiitiis  inailt!  iii  (  aiiuila,  iiav- i  •»•                  i                 -n    .i            n          l- 

'        ..     • '.                             .'"'",.   '  I 'V    '  a  coinpiisitioii  aniia'iluiioii  with  tlio  ori'ilitors  nt 


k'st  at  seven  pi 
ty-fci.\  cents  staiiiiis. 


l'ccllt.,li:iil:i™'l 

thiiiKluVal 


turest  at  its  in 


itiirilv,  hnii).'!!!;;:?! 


over   l?l, 


miiirci 


l.'iOO,  thiityiii"'-'  ('''M 


11  til'  I'liiteil  StiitoH,  were  insiitlifii'iitly 

ilii'i-  iiuiiiii;  till' stainiis  were  iiisiillieient  in 

Kiiii    iiul  the  stamps  liail  not  been  eaiieelleil 

^eilhiv  \, hull  the  note  wa.i  inaile.      In  .liiiie, 

I inti'S  wire  plu'eil  for  eolieetioii  in  the  haiiiLs 

iittnniey  in  (Canada,  who,  on  Ati 


....,1.     Attlietrial.iuu,a| 
,.Wi«  objection  l.eiligl..kd.,k 'f 
to    the    plaintill   tii   utlix  '^''^ 


•Ml  iii'J'ilveiit,  of  whoin  the  plaintill'  w.is  one    -was 

ultereil  after   tlm    einlorsers   li.nl   signi'il   it,    liy 

aililinj^  the  wonls  "with   interest  at  seven  per 

cent.,"  there  was  ample  eviilcnee  (si.t  out  in  the 

report  of  the  ca.se)  to  shew  that  it  was  so  altered 

ml,  „..  4    i    il        1  •   i-ir        1       1    .     il     i  while  in  the  hanils  of  the  assiiriu^e,  to  conform 
;itli,  wiiitu  to  the  iilaintifis,  a  hank  in  the  '  .     ,i  •   •     i   ■   i     i-  i  i     f  ti 

,]^Ll  ,   ,  1  '.,     ,    ,,       /,  .'       ,  I  to  the  oriKiiial  intention  ami  .iLirceinciit  of  tho 

tilMati's,  who  were  the  lioltlers.tiereo   and  "...  .ft 


IciU-ing 


that  hotli  thu  V 


tirstaciiuireilkiiowk'lgc 


knd  that  it  w;vs 


thnmgh  uivie 


lurreii 


1  :— Held,  that  umk 


12   I).,  tho  double  duty  TOP 


UMiit  of  imr  stiviui)  laws,  reiiuestiiig  them 
"llix  iluuhle  duty,  which  was  iiuinediatcly 
I,  ami  the  stiiinps  cnncelleil  hy  writing 
Ml  the  ihito  of  caiieellatioii  and  tlie  initials 
iif  cii-hier,  with  liis  description  of  oHice  as 
i:-Helil,  that  the  plaintius  first  actiuired 


parties,    and    that    the    einlorsers    siibseipieiitly 
assented  to  it.     Filcli  v.  Killi/,  44  *).  B.  r)7>S. 

A  note  when  made  hy  defendant  was  dated  at 
Watford,  and  itayable  "  ;it  the  'riionias  l''aw- 
citt's  Kauk,  W.atford  "  ;  and  without  defendant's 
knowledge  or  consent  it  was  altered,  by  dating 


i 
''If 


ly 
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it  at  Alviiistoii  iH»(l  making  it  payiiblo  "at  my  " 
(ili'fcniliiiit'H)  "place  of  Ixihiiiush,  Alviiistoii  "  :-— 
iluld,  HDoli  a  niaturial  altiTiition  an  to  avoid  the 
note.      MHJiiirn  v.  Mc/nh/ir,  30  ('.  1'.  4'2G. 


V.    TllANSKKU. 

A  transfi'it'c  of  an  ovcr-diio  iioto  takes  huI)- 
joet  to  then  i.ii.stiiiii  eipiities  atVetiting  tlie  note 
iL^ili' ;  lint  Ills  ri^iit  to  sue  is  not  snlijei^t  to  lie 
defe:ited  liy  iuiy  after  aet  of  the  person  who  had 
the  jointi  ri^ht  to  Kite,  and  no  notiee  of  transfer 
is  necessary  to  perfect  the  title  of  a  transferee. 
FtrijitKoii  V.  Sttivdii,  '2  lj.  .1.  I  l(i.  — C  C — (iowan. 

Held,  that  a  |ironiissory  note  made  in  IS7I, 
payalile  to  the  onliM-  of  the  Mutual  Insurance 
('oMi]iany,  or  its  ollicers,  in  respect  of  a  policy, 
w.is  ne^otialili'.  (iore  histrict  Mutual  Ins.  Co. 
r.  Simon,  l.'H,).  H.  ").'>(>,  coinincntcd  upon.  .1/c 
Arthur  v.  Sm'ilh  it  nl.,  I  .Aiili.  K.  -7l>. 


VI.    PliF.SKN'rMKNT  KOlt  P.WMKNT. 

Held,  tli.'it  the  evidence  set  out  in  this  i^ise 
warr.mtcil  tlu'  jury  in  lindinj,'  tliat  there  had 
lieen  a  snllicient  presentment  ot  the  note  in  ipies 
tion,  for  that  the  jierson  who,  on  the  day  when  it 
fell  due,  was  at  tlic  place  where  defendant  had 
carried  on  Imsiuess,  and  to  wlioiu  it  was  pre- 
sented, was  tliere  as  re]ircsenting  the  m.vkei',  and 
the  ph'ce  was  tin'  maker's  ollicc  for  the  day. 
Fitrh  V.  Kill;/  it  III.,  44  i.).  H.  "jTS. 


VII.     i'KOTKsr. 

See  Rkss  (i  III,  V.  ^/l•/\illll■^ll^/,  1  ().  H.  .'lOT,  ]>. 
SfiOl  ;  '/'III'  Coiiniii'iriiil  Hunk'  of  Vnniula  v. 
Iii-ii>i,  17  ('.  1'.  473,  p.  •-'(101. 


\'lll.    NoTll'K  OK  DlSllONOI'K. 

I,   Fiinii  iiml  Siifficitncij  of. 

Where  a  note  fell  due  on  the  '2.")tli  of  .luly, 
1873,  <ui  which  day  it  w;is  duly  presente<l  for 
payment  and  proti'stcd,  lint  the  notice  of  protest, 
dated  on  the  '2(ith,  incorrectly  stati!(l  that  the 
note  wac  llii.-<  ilin/  presented  and  protested  : 
Held,  that  the  notice  was  sutlicii^nt,  as  it  did 
not  ajipcar  that  the  indorser  was  misled  liy  the 
mistake.     ( 'n.^siih/  v.  MiutHliilil,  'JO  ( '.  P.  ;tS.S. 

iSee  also  Cofijriuv  ft  ol.  v.  lioylv,  45  Q.  R.  3'J. 


'2.    J'rovfi,/. 

To  jirove  notice  of  dishonour  to  defendant,  ;iu 
indorser  of  a  note,  the  receipt  of  which  he  de- 
nieil,  the  notary's  clerk  stated  that  ho  had  no 
independent  recollection  of  the  matter,  but  that 
he  hail  no  doubt  of  having  mailed  the  notice  to 
the  address  given  by  the  defendant,  from  the 
statement  to  that  effect  in  the  protest  which  was 
in  his  iiand  writing,  and  from  the  entries  in  the 
notarial  reirister  kept  in  the  oHiee,  which  was 
produced,  and  which  contained  the  particulars 
of  the  entry,  .and  the  d.ay  and  hour  of  mailing 
the  notices.  His  iiractice,  he  said,  was  to  make 
the  entry  just  betore  mailinjj;,  wheii  ho  would 
look  at  his  watch,  note  the  time,  and  go  to  the 
post-ortice  : — Held,    sutliuicnt  evidence  of    the 


mailinu  of  auch  notice,   and   the  jury 
foinid  fiir  the  tlefendant.  a  ni^w  trial  w.iii,, 
7V/C  Merclianti  linnk  v.  Mclhiiojull,  ;[()(^' 


L\'.    ACCKPTOK  ANII  M 


AKF.lt, 


Note  made  to  an  nndischargeil  inm.lv 
IJight  of  endorsee  for  value  to  rccuvcr  t 
aware  of  the  insolvency,  and  gminiiU  nn 
the  maker  is  liable.  See  I'vrkiiin  v  H^,^l 
('.  \\  3!tr>,  p.  4-Jti!». 


.K.     DHAWICU  AMI   KsiloKsr.H. 

Tlu^  cndors('r  of  a  note  niiule  by  a  (driii 
is  estopped  from  .alleging  that  it  "was  ulti;, 
Ml  rrliivits'  liiiiik  V.  I'nitnl  /■,', 
O.  U.  4('.8. 


iiiliiiy  finlit 


See  f 'n<,'i.i  v.  ( 'iirrii'  vt  ill.,  4,'{  (,».  |{.  ,'',i)i|  ,, 
/,((  liiliinne  Xiitiiiiiiilr  V.  .S';)f(/'/(vs-,  "27  ('  \>  •] 
4.31  ti. 


XI.  Acrross  on. 

1.    Ftinn   mill   l/i'iiillKiti:-<  m    /lirlnnilio, 

The  statement  in  a  declaiMtiou  tlritaii 
sory  note  was  duly  pn^sciitiil  ;i;id  (h'slioiu 
is  a  sulticicnt  averuuMit<if  n(in-ii;iviiiciit;is,i 
tlic  maker,  ami  probably  as  :i;,'.uiist  tlit!  \<\, 
also.  Sed  (pnere.  Xiiiiinu  v.  Fliiiiimuifl 
L.  ,1.  ».-('.  L.  Chandt.     Hagarty. 

'2.    h'riiliiiri: 

Where  the  defendant  neglects  to  ;i|iiiimi 
spi'cially  endorsed  writ  in  ;in  .•u'liounii  n  m 
sory  note,  the  plaintilV  is  inlitlrd  t.i  simi 
ment  without  tlie  produclinii  ol  the  imtc  ; 
niand.inius  was  granted  to  the  cmuity  ic; 
sign  sucli  jnilgnient.  /»  rr  (llinry 
7  V.  H.  3'2rj.-('.  I,,  ('hand..     Ilagaity. 


3.    Ainniiiit  liicnri nihlf, 

(a)   liitiriKt. 

Where  a  day  is  named  foi' |iayiiu'iit  nf 
witli  interes'.  .at  a  rate  s|i('iilicil,  the  clai 
interest  after  that  il.iy  is  ;i  cliiiin  tor  il 
for  breach  of  the  contract,  nut  a.s  U|ii.n 
plied  contr.aet,  and  is  in  the  disi'i'i'tinii 
court  <ir  jury.    Ihilhiiw  J/iiiiiii/irtii,',f,{). 


Where  a  note  was  made,  in  Hritisii  Vvk 
payable  l.^O  days  after  date,  with  iiitmsti 
jier  cent,  a  nmnth,  the  comt,  niidt'r  tlicei 
stances  stated  in  the  ease,  allewt'd  diih' i 
cent,  after  nntturity.     Jb. 

Note  made  nn<l   p.iyabli?  in  New  Vurk 
counted  here  :     Held,  to  be  a  (',iii.%ila  on 
and  governed  by  our  law  as  to  interest. 
V.  Cfiiijiiiuin,  27  V.  P.  '22. 

Where  a  note  is  nnide  payable  nt  n large  r; 
interest  till  piiiil  the  holder  is  ciititleilt.it: 
payment  with  interest  at  that  into  until 
ment  in  an  action  thereon  ;  but  alter  Jul: 
interest  at  "jix  per  cent,  only  is  recdveraWi 
this  case  the  holder  of  such  a  iiete  lielil  a : 
gage  as  collateral  security  eoiitiiiiiiug  .u(iVi 
otjuivalent  in  its  terms  to  the  proiiiise  ii 


K'j 
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ch  notice,  aiitl  i\w  jury  liaviii|i 
Icfendant.  a  uinv  trial  wiisuiiliiv,! 
I  llaiik  V.  MclhHi.inll,  :iO(',  1'.  jso' 


AtVEITOR  AND  MaKEK, 

to  an  nmliHcliarj^cd  iiiHi.lvint - 
)r«t!u  for  vahid  to  rci'iivcr,  thnimh 
inHolvcucy,  an<l  v;rimiiils  nn  vvhi.ll 
liiil)le.     See  l'>rktii.t  v.  /;..•;.,(/, 'jg 

1>H.\\VKU  ANI«  MnI»>IIS|-,1(, 

lor  of  a  n<iti'  niiulc  liy  ii  I'urii.iratinn] 
roni  allowing  tliat  it  w.in  iiltn  vii,. 
'auk  V.  I'nili'l  /wH/'ii'i' c/k':  r,.,ii] 

,..  r//)■^V.7(l^, -IHI^l.  U.r.'.ID.l'.lli.'l; 
Witiiiiiitli'  V.  Simd's,  T,  ('.  !'.  ;i2ii,i. 


XI.    Afl'loNS  ON. 

Ii  dill/   llfiiuiKiti'.t  ot    l>'i-lavnllnu. 

inont  in  a  doi'L-iraliim  tliiit  ;i  iimiiuj.! 
•ax  iliily  iivosciiti'il  anil  ilisliniiniirni,! 
it  avmiuMitof  ii(iii-ii;iyniriitMs;i;iiiii;j 
iiiid  iiroliality  as  ■•i^aiiwt  tlii'  i'.i-liwl 
iiiia'ri'.  Xiiiiiiii' \.  I'liiiii'jiin  ■!  ,[1,] 
.  1,.  ChaniVi.     Hagarty. 


2.   Eviilftid'. 

,ho  ilofonilant  ncf^locts  to  ;ii.|K;irt.uj 
iclorsi'«'i  writ  in  an  artinnon  ii  in-.niiij'I 
till'  iilaintiir  is  nilillrd  to  sign  ]\M 
int  ttio  i)roilncLion  of  tliu  iioti' ;  iiuiltl 
was  j^i-antLMl  to  tlii'  nmiity  oourt  tol 
in.lgniL'iit.  /"  '•'  'ili'-rr  v.  f.-pj 
'      ('.   1,.  Clianili.     Iiaj;urty. 


;{.    AtiiKitiit  Rcoiirnilili' 

(;l)     Illtl'irKt. 

(lay  is  nanu'd  for  iiaymeiit  dt  Jn4 

s'.  ;\t  a  rate  si»'iilii'ii,  the  fliiiiii  id 
tiT  that  <lay  is  :i  rlaiiii  for  .bijjrt 

of  tlu'  contract,  not  as  uin.u  nn  laj 
■act,  and  is  in  the  disiMYtmu  "i  t* 
I'y.  '  Ihill'H  V.  lliniiiihi;ii,Ti^}A\M 
,  note  was  made,  in  British  V«M^ 
iO  davs  after  date,  with  iiitcri>tatti 

nioiith,  the  coiu't,  luider  thcoiMuJ 
,ited  in  the  I'asi'.  allowed  only  *i![<f 

maturity.  Il>- 
ladc  and  payaMe  in  New  Y'rk.aj 
eve:-  -Held,  to  he  a  Ciniiian  .■.nm^ 
nud  hy  our  law  as  to  uitcri->t.  i.-A 

It),  27*  •  I  •  — 


,r 


a  note  is  made  nay ahle  at  a  ht^  mj 
//,,,,.•</ the  holder  is  eiititWt.umiW' 

with  interest  at  that  rate.uitirt 
,„  action  thereon  ;  hut  alter  ^M 
t  six  per  cent,  only  is  ^f'^'f^'J 
the  holder  of  such  a  note  kia.ii»3 

,llatcral  security  ooutammg  .umm- 
t  in  its  terms  to  the  pnumse  M 


f.-lleld,  that  tlio  rigiit  to  recover  interest 
".",1,.,  liinier  rate  nameit  in  tlio  covenant   was 

tincri/od  ni  a  jiidKment  leiutvcred  ou  tno  note. 
TTolm  V.   h'l/ktrl,  4  App.    R.   2i:j  ;  2(:  (,'hy. 


F, 


'iinnjH 


mils 


\u  Ohamh. 


(li)  Dam'i'J'"  '""'  ^'■'■'■'""')/''  "" 
\c'tii>n  on  a  stiM-linK  hill  drawn  liy  iihuntills  in 
[/.iiiioii  uiioii  defendants  in  ll|(per  Canada,  ao- 
Mitoil  hv  defendants  in    [london,    (oin'  of  them 
lieiiii!  ftt  tlio  time   in    London)  payahie  in  l.on 
1,111 -Held,  that  tlio  plaintill's  were  entitled  to 
Miiver  till!  inn'reiit  rate  of  exchange. 
|[;!,/.v..Wf.<«/..  «L. 1.212.-   (\ 
-lioliinson. 

4.  Fori'lijii  No/i'. 

K  note    payahle    in  the    United   iStates,    in 

\miricaii  eurieiiey.  and  all  the  jiarties  to  wiiich 

jwiile  m  tliii  country,  may  he  sued  niton   hero. 

I (;/Vf//iro()(/  V.  Ftilii/,  22  (!.    r.  1152,    followed   in 

i  Thirtl  Stitioiiitl  liauk-  oj'  Cliic.aijo  v.  ('i)xhi/  ct  al., 

uy.  B.  r.8. 


Xil.    I)KKRN('E,S  TO  AfTIONS. 

1.  Plaintiff  not  the  HoUltr 

k  lirm  of  solicitors,  in  whose  Iiands  a  note  liad 
jbo'ii  iilaeed  for  suit,  got  the  authority  of  the 
IphiutilT,  who  WHS  then  a  clerk  in  their  otiice,  to 
\w  \\\*  iiauic  for  the  [mrpose  of  tlie  suit  :  Held, 
Itliit  he  was  the  lawful  holiler.  Slirjilci/  v.  /furtl 
|e/,i/.,,1Ai)i..  R.  M!». 

Sco  also  Holii'iiMii  V.  FiiniUHK,  4.3  Q.  B.  143,  p. 


2.  riHwWc/vi'ioH  (w  a  (humnil  of  Dc/enci'. 
(a)   Wliiit  is  a  CousiilentHon. 

Aoticiii  on  a  promissory  note.  I'lea,  no  coii- 
Ijiicratiiiii,  as  it  was  given  in  renew.al  of  another 
lliiiti' "U  wliich  plaiutiir's  remedy  was  barred  by 
IfccStitiito  of  Limitations  :  -Held,  no  defence. 

rhiliiw  Wi-itihl,  (I  I'.  \i.  29r>. -C.  L.  Cliaml). 

iltoii,  C.  (\  .i-  /'. 

Held,  that  an  .intcccdcut  debt  is  a  good  con- 
Htntioii  for  a  note  transferred  as  collateral 
iciinty  for  the  debt,  so  .as  to  enable  a  lion.l  lido 
k r  without  notice  to  enforce  it,  though  void 
IT  illcL'ality  as  liotweeu  the  maker  and  payee. 
%  {'niMdhin  Blink  of  (Jommcrce  v.  Guvley,  30 
■  ■■  583. 

[SicfiKicH  V.  Mefhan,  40  Q.  B.  140,  p.  4.326. 

:  Sec  also  i1/«reArtH/«'  Bank  v.  Robinson,  8  P.  R. 

in. 

f(b)  An'mimodation  or  Want  of  Contideration. 

I  In  ,111  action  on  a  note  by  payee  against  maker, 
ii;t  that  there  was  never  any  value  or  con- 
batimi  for  the  making  the  said  note  or  paying 
'  SMie,  is  had  on  demurrer  ;  it  shonhl  state 
I  circumstances  under  which  the  note  was 
«n,  and  deny  timt  there  was  any  other  cou- 
iratioii  than  alleged.  Osborne  et  al.  v.  Pier- 
i36Q.  B.457.— Hagarty,  sitting  in  Vacation. 
:      271 


In  an  action  by  plaintitf  as  administratrix  of 
Mrs.  T.,  widow  of  l\,  decoiiHed,  against  defen- 
daiits,  T.  's  administr-ators,  on  two  promissory 
not(!s  alleged  to  have  been  made  by  T.  to  Mrs. 
'r. ,  there  was  no  evidence  of  the  wife  having 
given  any  value  for  the  notes,  or  of  being  pos- 
sessed of  or  claiming  any  interest  in  them  in  her 
lifetime,  nor  that  they  came  to  the  ]ilaintil!' 
among  iiapi^rs  in  Mrs.  'I". 's  iiossession  at  the  tnne 
of  her  ilecease,  while  the  reasonable  presumption 
from  the  evidence  was  that  if  ^^rs.  T.  ever  had 
;uiy  claim  on  them  thiiy  had  been  jtaid.  It  also 
ajipeared  that  j  rior  to  the  commencement  of  this 
action,  on  tne  ]iayinent  by  the  defendants,  as 
iidministratiu-s  of  'P.,  to  the  plaintiff  of  a  sum  of 
moni'v  owing  to  her  as  said  administratrix,  she 
executed  a  release  of  all  claims  .against  the 
estate  :  Htdd,  that  under  these  circnnistanci^s 
the  plaiiitiUs  (dearly  could  not  recover.  Ono  of 
the  notes  had  no  Htam|)S  afhxed  to  it,  while  the 
other  was  insnllieicMitly  stamjied,  and  both  were 
in  this  eonclition  during  Mrs.  T. 's  lifetime  ami 
for  nearly  six  years  after  they  became  due. 
Held,  that  tlic  invididlty  of  the  notes  would  also 
priivimt  the  plaintitl'  from  roc^overing  ;  and  that 
the  privilege  of  allixing  double  duty  sliould  not 
on  tne  facts  be  allowed  to  thi!  plaintilT  as  8\ich 
administratrix.  Daihani  v.  lircmsti'r  et  al,  28 
(.'.  1'.  (107. 


(e)  Partial  Pailurf  of  Consideration. 

To  an  action  on  a  [ivoinisaory  note  for  18408, 
made  by  the  defendant  to  the  ]ilaintifF,  the  d"- 
fendant  pleaded,  on  e(|nitable  grounds,  that  by 
an  agreement  between  the  jiarties  a  iiartnership 
which  had  lixisted  between  them  was  dissolveff, 
and  the  defendant  was  to  give  the  plaintiff  the 
])romissory  note  in  iinestion,  and  to  pay  certain 
debts  and  liabilitii:s  of  the  firm,  and  in  consiiler- 
ation  therefor  to  become  the  sole  owner  of  cer- 
tain property  of  the  firm,  and  to  have  assigned 
to  hin>  by  the  pLaintill' all  the  plaintiff's  hiLerest 
in  certain  debts  ,and  ai^counts  due  to  the  firm,  as 
well  as  ei^rtain  debts  and  accounts  due  to  the 
plaintiff  personally  :  that  tlic  defendant  hiul  per- 
formed his  ]iart  of  the  agreement  by  giving  tho 
note  and  paying  such  debts  and  liabilities,  but 
the  plaintiir,  although  recjuested  so  to  do,  had 
neglected  to  perform  his  part  by  giving  tho 
defendant  sueli  a  power  of  attorney  or  assign- 
ment as  wouhl  enable  him  to  sue  for  the  said 
debts  and  accounts,  whereby  he  was  prevented 
from  olitaining  jiaymtnt  of  the  same  :  that,  ex- 
cept as  aforesaid,  there  was  no  consideration  for 
the  making  of  tho  said  note  ;  and  that  such  debtu 
and  accounts  were  eiiual  to  tho  plaintiff's  cl.aim 
on  the  said  note  :— Hohl,  plea  bad,  as  shewing 
only  a  p.artial  failure  of  conbidoration  ;  and  that 
defendant's  remedy  was  by  cross  action.  Kilroy 
V.  HimkinB,  20  C.  P.  281. 


(d)  Fraud  and  Illfjal  Consideration. 

Quiero,  as  to  the  effect  upon  tho  validity  of  the 
note,  of  tho  threats  to  prosoeuto  defendant,  to 
avoid  which  the  imte  was  given,  if  it  had  been 
shewn  that  the  plaintiffs  wero  entitled  to  recover 
the  nnnioy  for  which  it  was  given.  Tfie  Canada 
Farmers  Mutual  Ins.  Co,  v.  Watson,  25  C.  P.  1. 

To  an  action  on  five  promissory  notes  tho  de- 
fenuo  was  that  the  plaintiff,  in  Utah  territory  in 


1*.  ^jji 


M 
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the  United  States,  had  charged  defendant  with 
felony,  (receiving  cattle  stolen  from  the  plaintiff) 
and  that  in  consideration  of  the  plaintiff  con- 
senting to  withdraw  and  abstain  from  prosecut- 
ing the  charge,  defendant  agreed  to  make  the 
notes  ;  and  that  in  pursuance  of  such  agreement 
the  notes  were  made,  and  the  plaintiff  abstained 
from  prosecuting  the  charge.  Upon  the  evidence 
Bet  out  in  the  report  of  the  case,  the  court,  differ- 
ing from  the  learned  judge  before  whom  the  case 
was  tried  without  a  jury  : — Held,  that  an  agree- 
ment was  made  that,  in  consideration  of  the  notes 
beins;  given,  the  criminal  proceedings  which  the 
plaintiff  had  threatened  to  take  against  the  de- 
lendant  should  not  be  prosecuted  ;  and  that  the 
plaintiff  therefore  could  not  recover  on  the  notes. 
Semble,  that  a  mere  threat  to  prosecute  for  a 
criminal  offence  unless  a  note  be  given  for  money 
the  debtor  actually  owes,  will  not  avoid  the  note. 
It  is  of  no  consequence  whether  a  charge  has 
been  formally  prsferred  or  not ;  it  is  equally  an 
offence  to  compound  in  either  case.  Held,  also, 
no  difference  between  our  own  law  and  that  of 
Utah  having  been  shewn,  that  the  effect  of  com- 
pounding a  felony  must  be  presu<ued  to  be  the 
same  in  both  countries.  Per  Wilson,  J.— The 
plaintiff,  if  not  prevented  from  recovering  on 
the  defence  set  up,  would  not  have  been  bound 
first  to  take  criminal  proceedings  in  Utah  for  the 
felony,  before  suing  here  on  the  notes,  the  sus- 
pension of  the  civil  remedy  being  a  matter  of 
purely  local  policy.  Toponce  v,  Martin,  38  Q. 
B.  411. 

In  an  action  on  two  promissory  notes,  it  ap- 
peared that  the  defendant's  son  had  committed 
forgery,  and  it  was  found  by  the  jury  that  the 
consideration  for  which  defendant  gave  the  notes 
was  to  prevent  the  scandal  of  forgery  becoming 
public : — Held,  that  the  plaintiff  could  not  re- 
cover.    Doyk  V.  CarroU,  28  C.  V.  218. 

Action  on  a  bill  of  exchange  drawn  by  McC 
&  McK.,  and  accepted  by  defendant,  payable  to 
the  plaintiffs.  Fifth  plea :  tliat  the  said  bill 
was  drawn  and  accepted  for  the  purpose  of  carry- 
ing on  gambling  contracts  or  speculations  on  the 
rise  and  fall  of  the  price  of  pork  in  the  city  of 
Chicago,  in  the  State  of  Illinois,  which  said  con- 
tracts are,  by  the  laws  of  said  State,  illegal  and 
void  ;  and,  except  as  aforesaid,  there  never  was 
any  consideration  for  the  drawing  or  acceptance 
of  the  said  bill,  of  all  of  which  the  said  McC.  & 
McK.  and  the  plaintiffs  had  notice.  Sixth  plea, 
repeating  the  allegations  in  the  fifth  plen  down 
to  the  averment  ot  notice,  and  alleging  that 
McC.  &  McK.  paid  and  satisfied  the  said  bill, 
&o,,  and  the  plaintiffs  are  suing  for  their  beneiit, 
and  not  otherwise  ; — Held,  by  Harrison,  0.  J., 
both  pleas  bad,  for  that  the  contract,  which  was 
made  in  this  country,  was  legal  therein,  and  it 
was  no  defence  that  the  purpose  for  which  the 
money  advanced  was  to  be  used  was  illegal  by 
the  laws  of  a  foreign  country.  Bank  of  Toronto 
V.  McDougall,  28  C.  P.  345.— Harrison,  C.  J., 
sitting  in  Vacation. 

Defendant  B.  indorsed  a  promissory  note  made 
by  defendant  C,  tor  the  purpose  of  renewing  a 
former  note  also  indorsed  by  him  for  C.  's  ac- 
commodation. C,  instead  of  retiring  the  for- 
mer note,  parted  with  the  renewal  to  plaintiff,  a 
creditor  of  his,  who  was  at  the  time  aware  that 
B.  had  been  assisting  C.  in  money  matters. 
After  the  note  had  been  indorsed  by  C.  to  plain- 


43 

tiff,  C.    procured   B.'s    indorsenipiit  of  ai 
note  at  a  shorter  date,  stating  that  the  h"l  i 

the'f 


of  the  original  note  would  n<it  ftcuept 
renewal,  and  promising  to  return  tlie  htfl'!.' 


a  tine  »] 


the  original  note.     It  was  found  that  ther 
no  biid  faith   on  plaintiff's  p.irt  in  tjiliJ 
note  :-Held,  that  C.   had  B 's  autluS 
dorse  the  note  to  the  plaintiff,  and  that  th 
notice  the  law  would  impute  to  plaintiff  t^v 
the  note  from  C,  the  maker,  was  that  R* 
sui-ety  for  him,  and  perh.aps  an  indorser  with 
value   for  his  accommodation  ;   and  thtr  f ' 
Held,    that   plaintiff   was   entitled   to  rec* 
against  B.     Cross  v.  Currle  et  d/.,  43  n  R  "\ 
Affirmed  on  appeal,  5  App.  H.  ,S1, 

The  defendant  C.  being  in  prison  in  due  con 
of  law  on  a  charge  of  assaulting  the  ijlaintiif 
which  an  indictment  was  laid  against  h 
cliarging  him  with  an  assault  occasionini;  a  n 
bodily  harm,  and  with  coinnion  assault  ana 
civil  action  for  the  assault  having  also  1» 
brought  against  him,  a  settlement  was  efftct, 
by  defendant  C.  giving  a  note  endorsed  bvdele 
dant  B.,  for  $1,000  for  the  dainaj-o-  sn-taintdl 
plaintiff,  wliich  was  held  not  t 
tionate  to  the  injury  sustaini.'d, 
inflicted  for  common  assault  niereiv,  the  fninit 
charge  in  the  indictment  being  withdrawn  Hi 
settlement  was  made  and  the  note  acoipteil  b, 
plaintiff  at  defendant's  instance,  and  under  tS 
sanction  and  advice  of  his  counsel,  without  pljj, 
tiff  having  urged  it  or  taken  atlvantage  uf  tlj 
imprisonment  to  procure  it ;  and  the  jnd*  ji 
sentencing  defendant,  forebore  to  iniitris(ii'i'|)(, 
cause  defendant  had  made  eoinpensatiim  tn  ti 
plaintiff.  To  an  action  on  the  note,  theilefcu. 
dants  set  up  fraud,  duress,  and  i'.legalitvoflii, 
sideration  : — Held,  that  the  plaintiff  was  entitW 
to  recover  :  that  there  was  no  evidence  of  imii 
nor  under  the  circumstanees  ciudd  there  u 
deemed  to  be  duress  ;  and  further,  that  tkffl 
was  no  illegality  of  consideration,  for  the  sfttlJ 
mont  was  merely  for  the  plaintiti's  private  li 
age,  and  in  no  way  affected  the  imhlic  iiittt« 
the  law  having  been  vindicated  liy  the  iiiip.«itiJ 
of  substantial  punishment.  Kne'i'dair  y  r„i^ 
c<n?.,  30C.  P.  265. 

See  also  Robertson  v.  Fitrncss,  43  Q.  B.  143,  J 
4258. 


3.  Payment,  Release,  Satisfaction,  and  Dkkrf. 

(a)  Payment  and  Sntii/ni'lion. 

Note  given  by  E.,  payable  to  the  riaintif  J 
the  bank  of  defendants,  who  were  hnhnk 
both  E.  and  the  plaintiff— Note  charged t-l 
account  and  credited  to  the  plaintiff  :-Heilj 
payment  and  irrevocable.  See  A'ii;A'iii;jiif 
City  Bank  of  Montreal,  26  0.  P.  74,  p.  mi 

Discount  by  bank  of  note  made  and  fiii'n 
for  the  accommodation  of  I), ,  their  suliiiwj 
Fraud  and  neglect  of  D.  -  liabihtyof  harl ! 
Canadian  Bank  of  Commtrce  \'.Gnfiiit%,{ 
Q.  B.  I. 


(b)  By  Merger, 

B.,  to  the  plaintiff's  knowlciige  whenlnj 
came  the  holder  thereof,  endorsed  a  mam 
note  for  $1,400,  dated  7th  NoveinW,  l(j 
payable  four  months  after  date,  aieuretjfitl 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 


B.'s    indorseinpiit  of  m\i\» 
date,  stating  that  the  hfiMrt  i 
lote  would  not  accept  the  tint 
mising  to  return  the  latter  with  | 
I.     It  was  found  that  there  w^ 

plaintiff 's  part  in  taking  the 
vt  C.   had  B. 'a  authority  turn- 

the  plaintiff,  ami  that  the  iirfy 
ould  impute  to  \)laintifF  tskinj 
!. ,  the  maker,  was  that  B.  waj 
ind  perhaps  an  inchiraer  without 
.ccommodation  ;  and  therefore, 
mtiff  was  entitled  ti^  recover 
ss  V.  Currket  at.,  43  CJ.  R.  599,1 
eal,  5  App.  H.  31. 

it  C.  being  in  prison  in  due  coiirsel 
•ge  of  assaulting  the  lAaintiff,  fctj 
ictment  was  laid  against  him  I 
ith  an  assault  ocoasioninj;  av»ui!| 
nd  with  uoninion  assaidt,  anul 
r  the  assault  liaviny  also  kjl 
1  him,  a  settlement  was  efTrtteil 
!.  giving  a  note  endorsed  hy  deiuT 

000  for  the  dania^'c  '""taineiUyj 
[  was  held  not  t  .iis\iropotJ 
injury  sustain«.'d,  a  tint  ual 
mmon  assault  n\urciy,  the  f.itwl 
ndictment  being  withdrawn.  Tl»| 
J  made  and  the  note  accepted  Ij 
Pendant's  instance,  and  umkrtk 
dvice  of  his  eounsel,  without  plaii- 
ired  it  or  taken  advantage  oi  tU 

to  procure  it ;  and  the  jiuli^e.  i 
ifendant,  forebore  to  imjirisonl 
!nt  had  made  comiicnsatiun  to  i 
!  an  action  on  the  note,  the  ilei 
fraud,  duress,  and  iUegality  oi  m 
.Held,  that  theplanitift  was  entity 
hat  there  was  no  evidence  oi  Ml 
he   circumstances  could  there  if 
c  duress  ;  and  further,  that  tlinl 
lity  of  consideration,  for  the  settltj 
rely  for  the  plaintift'a  urivate.'-' 
lo  way  affected  the  imhlie  lute 
,ji  been  vindicated  by  the  inip.«;td 

1  punishment.     Kneeslnw  v.  0.^ 
266. 

oherlsonx.  Fi(nir.«,«,  43  Q.  B.mij 


Rekasf,  Satisfactini),  ami  Z)i«J«i 

Payment  and  Sntinfartm. 

1  by  E.,  payable  to  the  plaintiJ j 
defendants,  who  were  hankenM 
the  plaintiff-Note  .charged  <.^; 
credited  to  the  plaintiff  t-H*. 
,d  irrevocable.    See    \,:,*'^ 

by  bank  of  note  made  and  enk 

ommodation  "f  .!»•  •  th»",  r;  * 
.eglectofD.  -liahdityoftaU 


(b)  By  Merger. 

e  plaintiff's  knowle.lge  ^hM 
oiler  thereof,  endorsed  a  fH 
1  400,  dated  7th  NovemkJ 
V^Aths  after  date,  a.  8uretjl« 


.  .„.k«r  On  3rd  February,  1877,  before  the 
taritvof  the  note,  the  plaintiff,  without  B. 'a 

TZkm,  aceepte<l  a  chattel  mortgage  for  the 
1:  ant  secured  by  the  note  and  for  some  addi- 
If  nil  items,  with  a  proviso  for  redemption  on 

*,  February,  1878,  with  interest  at  ten  per  cent. , 
1  with  the  usual  covenants  for  payment.    The 

"rtmiiredid  not  on  ita  face  refer  to  the  note, 
[if  if  was  uroved  that  it  was  the  understanding 
Ittween  the  plaintiff  and  H.  that  it  was  to  be 
IJseeived  as  collateral  security  only,  and  not  to 
[Tot  the  plaintiff's  remedy  on  the  note  :— Held, 
tTt  B  the  surety,  was  not  discharged  :  that 
llhe  mortgage  did  not  operate  as  a  merger  of  the 
l,ote  not  boiug  by  the  same  parties  and  for  the 
ILe  debt  as  the  note  ;  and  that  the  reservation 
iSthe remedy  on  the  note,  notwithstandmg  the 
iSvinKof  time  by  the  mortgage,  might  be  shewn 
IItdwoI  evidence,  without  appearmg  on  the  face 
ill  the  mortgage.  Qufere,  whether  the  taking  of 
lisDecialty  security  from  ono  of  two  joint  debtors 

ma  simple  contract  will  operate  as  a  merger  ; 

id  whether  Ix>oiuis  et  al.  v.  Ballard  et  al.,  7  Q. 
366  can  be  followed  since  Sharpe  v.  Gibbs,  16 

IB  N.  S.  527,  and  Boaler  v.  Mayor,  19  C.  B. 
.  76,    Currie  v.  HoiUjbu  et  al,  42  Q.  B.  601  . 

,.ie  plaintiffs  took  a  mortfjage  from  one  M.,  to 

icnre  the  payment  of  certain  promissory  notes 

Ai  by  him  ar.<l  endorseil  to  them  by  the  defen- 

(iit.   The  mortgage  was  subject  to  a  proviso  to 

,lvoid  on  payment  on  ^4,300  with  interest  in 

He  year,  "the  said  sum  of  $4,300  being  repre- 

Bted  by  certain  promissory  notes  now  under 

icoimt,  and  held  by  the  said  mortgagees,  and 

r  renewals  or  substitutions  therefor  that  may 

■eat'ter  be  given  for  the  same.     All  to  be  paid 

ithin  one  year  from  this  date  :  " — Held,  affirm- 

ithe  judgment  of  the  Queen's  Bench,  (40  Q.  B. 

I,)  that  there  was  no  merger,  and  the  mortgage 

J  merely  collateral  security,  and  did  not  sus- 

nd  any  right  of  action  on  the  notes.     MoUon's 

W.  AfcZ)0NaW,  2  App.  R.  102. 

ISee.Sf.  John  v.  Ryk-ert,  4  App.  R.  213,  p.  4321. 


(c)  Set-off. 

IWhen  the  plaintiff  proved  his  claim  against 
J  insolvent  8  estate  he  held,  as  collateral  se- 
jitv,  certain  overdue  notes,  which  he  did  not 
Btlon,  and  he  afterwards  received  certain  pay- 
pta  ou  them  :— Helil,  that  such  payments 
lid  i:ot  be  allowed  as  a  set-off  in  this  action 
ler  R.  S.  0.  c.  50,  s.  142.  Fitch  v.  Kelly,  44 
,  678, 


(d)  Time  Given  for  Payment 

be  holder  of  a  note,  to  which  one  of  the  de- 
nts was  a  surety,  accepted  a  new  note  from 
I  principals  without  his  knowledge  or  con- 
,  payable  after  the  maturity  of  the  old  note, 
ie  understanding  that  he  would  not  proceed 
|e  original  note,  which  he  retained,  unless 
'  (sh  note  was  not  paid  at  maturity  : — Held, 
Itbe  surety  was  discharged,  and  that  there 
I  no  reservation  of  the  remedy  against  him. 
'  fcj/  V,  Hurd  et  at.,  3  App.  R.  549. 

I  fact  that*  partv  joins  in  a  note  as  a  surety 
"  J  the  principals  to  raise  money  to  apply 
I  the  discharge  of  certain  obligations  to 
les  not  prevent  his  being  a  surety.     Ih. 
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678; 


See  Howee  v.  Mill*,  10  C.  P.  194,  p. 
Currie  v.  Hodgins,  42  Q.  B.  601,  p.  4325. 

See  also  Merchants'  Bank  v.  Robinson,  8  P.  R. 
117. 

(e)  Statute  of  Limitations. 

It  was  proved  that,  in  1872,  when  the  note 
sued  on  was  given,  an  account  was  'stated  be- 
tween plaintiff  and  defendant,  the  sum  found 
due  being  ^,000,  the  amount  of  the  note,  which 
was  made  up  of  the  principal  sums  advanced 
from  time  to  time,  and  of  the  interest  on  those 
sums,  which  it  was  then  agreed  should  be  con- 
verted into  principal : — Held,  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations,  as 
an  acknowledgement  of  a  new  debt,  and  to  enable 
the  plaintiff  to  recover  upon  an  account  stated. 
Held,  also,  however,  that  the  statute  never  ap- 
plied at  all,  as  it  was  proved  that  in  1866,  before 
the  lapse  of  six  years,  the  plaintiff  and  defen- 
dant met  together  and  stated  an  account  in 
writing,  at  $1,923;  and  that  when  the  second 
accounting  took  place  in  1872,  being  within  six 
years  of  the  former  accounting,  it  was  agreed 
that  in  the  new  account  the  former  account 
should  constitute  an  item,  the  written  acknow- 
ledgment of  which  was  given  up  to  the  defendant 
and  burned.     Hou-ie  v.  House.  24  C.  P.  526. 

See  Wriijht  v.  Wri>jht,  6  P.  R.  295,  p.  4321. 


XIII.  Indemnity  on  Contribution  beeween 
Parties. 

Action  on  a  note  for  $1,500,  dated  the  25th  of 
July,  1872,  made  by  defendant  payable  to  the 
order  of  S.,  and  alleged  to  have  been  en'lorsed 
by  S.  til  the  plaintiffs.  It  appeared  that  one  M., 
on  the  17th  of  January,  1872,  had  given  his  bond 
to  the  assignee  in  insolvency  of  S.,  conditioned, 
if  S.  should  fail  to  pay  forty-three  cents  in  the 
$  by  the  10th  July,  to  pay  to  the  assignee  $500, 
or  so  much  as  should  be  required  to  make  up  the 
deficiency.  S.  got  the  defendant  to  make  this 
note  for  his  accommodation,  and  got  F.  to  en- 
dorse it  afterwards,  in  order  to  give  it  to  M.  as 
security  iigainst  his  bond,  which  he  did.  M. 
having  been  sued  on  this  bond,  compelled  F.  to 
pay  him  the  amount  of  the  note,  and  F.  and  his 
partner  then  sued  defendant  as  maker.  The 
learned  Chief  Justice  of  the  Common  Pleas,  who 
tried  the  case  without  a  jury,  found  that  the 
defendant,  when  he  signed  the  note,  understood 
from  S.  that  F. ,  one  of  the  plaintiffs,  would  en- 
dorse as  co-surety,  and  that  defendant  would  be 
liable  only  for  half  thr,  amount ;  but  that  F. 
knew  nothing  of  this,  but  endorsed  in  the  ordi- 
nary way,  considering  that  defendant  would  be 
liable  to  him  for  the  whole  :— Held,  Wilson,  J., 
diss.,  that  the  relationship  of  co-sureties  between 
F.  and  defendant  was  not  established,  so  as  to 
prevent  the  plaintiffs  from  recovering  from  de- 
fendant more  than  half  the  amount  of  the  note. 
Per  Wilson,  J. — F.  and  defendant  each  knew 
that  the  other  was  a  surety  for  S. ,  and  that  being 
80,  there  was  the  relation  of  suretyship  between 
th^m  for  the  common  debtor.  lanson  v.  Paxton, 
23  C.  P.  439,  and  its  effect  as  a  judgment  of  our 
Court  of  Appeal,  commented  upon.  Held,  also, 
that  M.  held  the  note  ou  a  good  consideration 
as  lietweou  himself  and  the  other  parties  thereto. 
Fisken  et  af.  v.  Meehan,  40  Q.  B.  146, 
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BILLS  OF  LADING  AND  WAKEHOTJSE  RECEIPTS. 
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ISs'S 


XIV.  Loss  OF  Note. 


The  object  of  sec.  292,  C.  L.  P.  Act,  1856,  is 
to  aid  a  bill  holder  and  to  prevent  the  loss  of 
it  being  set  up  as  a  defence  when  the  holder  is 
prcj)ared  to  give  ample  security  j  but  when  the 
plaintiff  declares  on  the  original  consideration, 
and  not  on  the  bill,  the  case  is  not  within  the 
enactment.  J.  H.  v.  G.  B.,  4  L.  J.  285.-C. 
C— Campbell. 

Where  in  a  suit  to  enforce  payment  of  pro- 
missory notes  that  had  been  lost,  after  maturity, 
the  defendant  allowed  the  bill  to  be  taken  pro 
confesso,  and  omitted  to  make  any  demand  for 
security  against  the  notes,  the  court  made  a 
decree  for  payment  without  requiring  the  plain- 
tiff to  give  security.  Abeli  v.  Morriaoii,  23 
Chy.  109. 


BILLS  OF  LADING  AND  WAKEHOUSE 
RECEIPTS. 

I.  Bills  of  Lading,  4327. 

II.  As  Affected  by  C.  S.  C.  c.  64,  24  Vict. 
c.  23  ;  29  VicT.  c.  19,  D. ;  31  Vict.  c.  11 
D.  ;  33  Vict.  c.  11,  D.  ;  and  34  Vict.  c. 
5,  D,  4327. 

III.  Estoppel   by    oivino    a    Receipt    for 
Goods.— (S'ce  Estoppel. 


I.  Bills  of  Lading. 

Per  Burton,  J.  A.,  bills  of  lading  are  not  in- 
tended as  a  representation  to  the  public  that 
they  may  safely  advance  their  money  upon  them, 
but  are  mere  contracts  between  the  carrier  and 
the  shipper.  Erb  et  al.  v.  The  O'rcat  West  cm 
R.  W.  C'o.,3  App.  R.  44fi. 

Per  Patterson,  J.  A.,  bills  of  lading  arc  not  oidy 
intended  as  an  assurance  to  the  shipper,  but 
as  a  representation  to  the  "banker  or  private 
person"  with  whom  the  statute  deals,  that  they 
may  act  on  the  faith  of  them,  and  advance  their 
money.     Ih. 

SeeCkvmitsonv.  The  Grand  Trunk  B,  W.  Co., 
42  Q.  B.  2(53,  p.  3367. 


II.  As  Affected  by  C.  S.  C.  c.  54,  24  Vict.  c. 
23,  29  Vict.  c.  19,  D.,  31  Vict.  c.  11,  D., 
33  Vict.  c.  U,  D.,  and  34  Vict.  c.  5,  D. 

One  C. ,  being  the  lessee  of  a  coal  yard  and 
premises,  assigned  the  property  to  S.  &  H.  who 
agreed  to  receive  as  warehousemen  therein  such 
wood  and  coal  as  C.  might  deposit,  and  grant 
him  warehouse  receipts  therefor,  in  (onsido-ra- 
tion  of  which  he  agreed  to  pay  them  2  J  per  cent. 
on  the  value  of  such  goods,  and  to  give  them  a 
first  lieu  therefor.  C.  continued  to  hold  posses- 
sion of  the  premises  as  before  the  assignment,  no 
visible  change  being  made ;  his  sign  remained  up, 
he  brought  in  and  took  out  coal  as  he  pleased,  an(i 
he  was  to  pay  the  rent  and  taxes  ;  but  S.  &  H. 
entered  from  time  to  time  to  see  that  there  was 
coal  enough  to  meet  their  receipts,  and  on  some 
occasions  they  prevented  him  from  removing  more 
coal,  fearing  that  there  would  not  be  enough  for 
this  purpose.  It  was  expresBly  agreed  between 
them  that  all  Qoal  taken  out  tor  which  receipts 


had  been  given  should  be  replactd  wit),  n 
coal.     C.  having  become  insolvtiit   Mm  !■ 
arose  as  between  his  assignee  an,l'ti,e'r^,,' 
holders,  and  K.  &(.,o.,  mentioniMl  in  time, 
to  the  right  to  the  coal  in  the  yard  :— Htil^ti 
S.  &  H.,   being  legal  owners  of  tlie  t,r™ 
could  grant  warehouse  receii)ts     TIip  n 
stated  that  S.  &  H.  had  "  received  in  aCT' 
vessels,  deliverable  only  on  surrender  of  tl"^ 
ceipt  duly  endorsed  and  payment  of  charBeT 
order  of  C,"  so  many  tons  of  coal :_  Hilf]  ' 
iicient  in  form  :  that  they  inipdrtwl  iirinia'f! 
that  the  coal  was  the  property  of  ('. .  (i' . 
omission  to  state  for  or  from  wluini  it  n'  ' 
ceived   was   immaterial,    and  that,  as  tn't 
description  of  the  goods,  it  was  uniieJosssarv 
state  the  quality,  for  the  holder  miglit  elect  / 
identify  the  specific  property  Cdvmd  i,,  ^■^' 
ceipt.   One  of  the  receipts  was  given  to  oao  (■, 
Imrn,  as  security  for  an  aoccptanco  v!>ieli  u  * 
at  the  time  for  C.'s  accomodation,    anotlicnfi 
&  H.  asaecu.itj   against  tluir  (jni'.oraemcntii 

C.  ;  and  another  to  8.  &  11.  w,"„,  given  afterf' 
che(iues  had  been  refused  paynient,  on  tlieirji 
plication  to  him  for  secuity  ;—  Held,  tliattl 
receipts  were  given  for  debts  witli'in  flit  t 
respecting  warehouse  receipts,  dtc,  ,*i|  Vj^.j  ,  n 

D.  The  decision  on  this  point  was,  however » 
versed  on  appeal,  (see  the  next  case,)  1  Aiii.  i'l 
Held,  also,  that  under  sec.  10  of  the  Insfjili 
Act  of  1869,  the  assignee  could  take  only  wld 
was  the  property  of  the  insolvent,  and  tliat  S I 
H. ,  whether  the  receipts  were  .strietlv  nviiiiJ 
or  not,  had  a  lien  upon  the  coal  in  theiircKy 
to  the  extent  of  the  receipts  "lutstandinL-,  .miiy 
their  commission.     Some  (if   the  eoal  liaill 
sent  to  C,  the  insolvent,  by  1{.,  to  sell  fur  t 
on  commission,  after  the  receipts  had  liem  jj^m 
and  were  outstanding  ;— Held,  that  ( '.  ooiilj 
under   the  Factors'    Act,    ('.   S.  U.  C.  c. 
pledge  this  coal  for  payment  of  the  lectint  klj 
ers  ;  and  that  E.  was  entitled  hefore  tlituitoij 
much   of   his  coal  as   remained  niisulil.  hi 
Coleman,  an  Infolrtnt,  36  Q.  H.  659, 

The  plaintifl'  accepted  two  accnnmmiat)J 
bills  for  one  C  on  the  29th  .Tnne,  18I4,,inij( 
procured  a  warehouse  receipt  for  coal  froniii 
defendants,  dated  on  t^,^  same  day,  ivjiiity 
endorsed  to  the  plaintiff  by  way  of  seouritv, 
an  action  on  this  receipt  for  non-delivery 'itl 
coal  :  —  Held,  reversing  the  judgintiit  ni  il 
Common  P'ens  ?7  C!.  I\  34,  which  follnTOl 
Coleman,  36  Q.  B.  559,  that  the  iilaiiitiff  d 
not  recover,  for  there  was  no  delit  contris} 
from  C.  to  the  plaintiflfatthetinieof  theenii! 
mciit  of  the  receipt,  M'ithiii  the  meaning  nf  t  J 
U.  C.  c.  54,  8.  86,  and  24  \'ict.  c.  2;),  tlieliaft 
incurred  byC.,  to  indemnify  the  iilaiiititfa,B 
these  rcceptances  not  constitntinga 'lilts 
default  made  by  C.  Macnee  v.  (iorst,  L  lUEl 
315;  15  W.  K.  1 198,  distinguished.  (V(ki| 
Si/lvfxter  etai,  1  App.  R.  471. 

Held,  that  under  C.   S.  U.  C,  c.  M,  prd 
persons,  and  not  banks  alone,  are  entitled  t«a 
warehouse  receipts,  and  that  such  right  kij 
been  interfered  with  by  suhseiiiioiit  legisl 
(ockhnrn  v.  Sylveater  et  al.,  2?  C.  P.  34. 

When  warehouse  receipts  given  ougi»liJ 
transferred  to  a  bank  as  Cfdlateral  sefim|i 
discounts  : — Held,  that  the  insured  hMitiil 
insurable  interest  in  the  gooda.    I'armu 
Queen  Inn.  Co.,  29C.  P.  188, 
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lOuUl  be  rei)liict;cl  with  otlur 
become  iiisolvi'iit,  a  cmtstii.n 
his  assignee  iind  the  rtctipt 
Co.,  mentioned  in  the  case,  m 
coal  in  the  yanl  ■.— Hthl,  that  ] 
egal  owners  of  the  iinmises,  I 
house  roceiiits.    'I'he  receipts  I 
I.  had  "  received  in  atore  fri.ni 
le  only  on  surrender  of  this  re-  j 
3d  and  payment  of  charges,  to  i 
nauy  tons  of  coal :-  Held,  suf.  1 
that  they  imvorted  jirinia  faciei 
J  the  property  of  C. ;  thattkel 
for  or  from  whdiu  it  was  re.  [ 
laterial,    and  tliat,  as  tn  tlitj 
ic  goods,   it  was  unneuesssarytol 
',  for  the  holder  might  elect,  otto 
.'ific  property  covered  h\  the  it 

0  receipts  was  given  tiHi.ic(V4. 
•  for  an  aceeptaucu  \v!:ieh  he  jiavJ 
C.'s accomodixtion,   aiiuthennS, 

against  tluir  end.draemtnt  ifj 
;r  to  S.  &  H.  w.-i.,  given  aftrtt.'i 
en  refusid  payniei\t,  en  their  sp. 
u  for  sec'iiity  :"Held,  thatthw) 
given  for  dehts  witliin  tht  .V 
ehouse receipts,  kc.'M  Yitt.c, 
on  on  this  point  was,  hdwevtr.,, 
■al,  (see  the  next  case,)  1  Aim  *" 
at  under  sec.  10  of  the  \niAw 
,he  assignee  could  take  duly  w 
rty  of  the  insolvent,  and  that' 
the  receipts  were  strictly  re^™ 
lien  upon  the  coal  in  the  ijreniij 
of  the  receipts  outstanding,  .uirti 
iion.    Rome  of   the  coal  hailN 
,e  insolvent,  l.y  H.,  to  selli.r 
,n,  after  the  receipts  had  heeiijjti 
,t,mding -.-Held,  that  (.cwiUn. 

'actors'  Act,  [■^■^^'  '.f, 
nal  for  payment  of  the  receipt.. 

,t  E    was  entitled  liefere  thtuito 
i  coal  as   remained  m»M.  k 
lu^olvenl,  3(i  Q-  1^.  S'^^C. 
tiff    accepted   two  aecnnmiodittJ 
'V   on  the  2l)th  June,  l^:4,3r.Ji 
.va'rehouse  receipt  for  callMll 

1  dated  on  t'..  same  day,  Ai 
the  plaintiff  l.y  way  of  secimty., 
'this  receipt  for  uon-delnery' 

[a,    reversing  the  judginent  ott 

•ns  9"  C'  !'•  ^'*'  '*^'^"'- '  *° 
'o  K  559,  that  the  vlaintiS  ^ 
for  there  was  no  deht  contnj 
l,e  plaintiff  at  tiie  tune  ottheH 
receipt,  within  the  meainngwU 
r8Tand24Vict.c.-2,thett 
0  toindenmifytheitotiliaju 
tancesnotconstit..tii,ga.Wt. 
[ebyCl.  Macneer  .ost,l.nH 
1i  119»,  distinguished.  C.-rivij 
x?".,  1  App.  R-471- 

[f,Ztn£a£.^a.^f2;lj- 
eceipts,  and  that  such  ribtH 

,iSit>x'Xrtrl 

Co.,  290.  p.  18S- 


Tlie  34  Vict.  0.  5  sees.  46  and  47,  D.,  permit8  1 

U   ransfer  to  a  bank  of  a  bill  of  laaing.  or 

I      hiuse  receipt,  to  secure  an  antecedent  debt, 

rrJtlie  understanding  at  the   time  of  coii- 

11'  L  8iieh  debt  was,  that  the  bill  of  lading 

It   ni)(.  transferred  as  collateral  security.     In 

trie  it  appeared  that  the  bank  agreed  to 

Ik.  advances  to  S.  &  Co.  to  purchase  coal  and 

ZZ  to  \x  secured  by  bills  of  lading  and  ware- 

'I  ,'c' receipts  for  such  coal  and  stone  when  re- 

'  ■  el    The  transfer  of  such   receipts   to  the 

f 'V  gfter  the  arrival  of  the  goods,  was  held  to 

it:  liithorized  ;  and  it  was  held   no   objection 

'Ltthe  aKreenieiit  was   to  give  a  receipt  for 

'.risof  which,  at  the  time,  the  person  was  not 

riessed     Six  months  had   elapsed  after  tlie 

FiliKof  the  receipt  before  the  seizure  of  the 

If"  Ay  the  creditors  of  S.  &  fo.,  but  the  bank 

,1  taken  possession  of  these  goods  with  the 

lent  of  S.  &  (.'().,   and  were  selling  them  m 

,    to  repay  their  advances  :— Held,  under  34 

f ict  c  5  s.  50,  1).,  that  they  were  entitled  to 

Id  the  goods  notwithstanding  the   lapse  of 

'      f/ii'  lloiial  Cmufdian  Bank  v.  ifo.^.i,  40  Q. 

466. 

The  C'anada  Car  Company  had,  for  some  years, 

'  en  doing  business  with  the  Koyal  Canadian 

mk  an(f  with  its  successors,  the  Consolidated 

mk'and  had  obtained  discounts  to  the  amount 

I  i'h  000  on  security  of   warehouse   receipts 

Len'hyoiie  C.  on  14,000  car  wheels  and  350 

of  pig  iron-     ^Vhen   these  receipts   were 

(',  was  not  in  possession  of  either  the 

rfds  or  the  premises  on  which  they  were  stored. 

Flease  of  the  premises  was  subseipieiitly  made 

Ihini  Init  he  refused  to  renew  the  receipts  and 

be  np  the  property.    At  tlie  instigation  of  the 

isoluiated  Bank,  to  enable  the  plaintiff  to 

Jt  warehouse  receipts,  a  lease  of  the  premises 

IJhe  rent  of  ?5  per  month  was  made  to  him  for 

[ear  and  he  gave  a  warehouse  receipt  to  the 

Bfaiiy  for  14,000  car  wheels  and  350  tons  of 

I  iron,  receiving  an  indemnity  from  the  bank 

;  the  prmierty  would  bo  forthcoming  when 

juirod.     This  receipt  was  endorsed  over  to 

Jstandard  Bank  by  the  Car  Wheel  Company, 

fcr  signature  of  its  manager  and  president,  and 

idvance  ohtained  thereon  of  $23,000,  which 

to  pay  the  Consolidated  Bank,  who,  as  it 


found,  were  aware  of  the  company's  insol 

y,    In  Fehrunry,   1877,   an  attachment  in 

Ivency  issued  against  the  company,  and  the 

idants,  as  their  assignees  in  insolvency,  took 

sion  of  the  goods  covered  by  the  receipt, 

iig  them  as  jiart  of  the  assets  of  the  estate. 

ilaintifi  then  sued  the  defendants  in  trespass 

irover  tor  the  taking  :— Held,   that  defeii- 

were  entitled  to  the  goods  :  that  had  the 

ihiUted  Bank  lieeii  assignees  of  the  receipt 

Viiuld  have  had  no  title  to  the  goods,  as 

the  evidence  the  receipt  would  not  have 

given,  as  recjuired  by  the  Act,  34  Vict.  c. 

,,  to  secure  a  present  advance  or   debt ; 

kt  the  Standard  Bank  could  be   in  no 

position,  for  that  the  evidence,  set  out  in 

I,  shewed  that  the  advance  by  them  was 

le  as  an  original  and  independent  trans- 

*ith  the  Car  Wheel  Company,  but  at  the 

and  for  the  benefit  of  the  (Consolidated 

and  upon  its  express  or  implied  guarantee 

inity.    Held,  also,  that  the  lease  to  the 

was  not  open  to  objection  as  being 

a  gratuitous  one.    Quwre,  Whether  M. , 


as  regarded  the  premises  leased,  could  be  con- 
sidered a  warehouseman,  or  a  keeper  of  a  yard 
within  that  title.  Quiere,  also,  whether  there 
could  be  a  valid  legal  transfer  of  the  warehouse 
receipt,  except  under  the  corporate  seal ;  but 
Held,  that  this  was  immaterial,  as  this  objection 
would  not  in  ecjuity  defeat  the  ])laintiff's  claim. 
Held,  that  if  plaintiff'  had  had  a  legal  title  to  the 
goods,  lie  would  not  bo  compelled  to  resort  to 
the  Insolvent  Court  under  sec.  125  of  th«  Insol- 
vent Act,  but  might  maintain  this  action.  Milloy 
V.  KtrrHnl.,  43  Q.  B.  78. 

On  appeal  it  was — Held,  affirming  the  above 
judgment,  that  the  jilaintiff  was  not  entitled  to 
recover :  that  he  had  neither  possession  of  nor 
property  in  the  goods  in  (juestion  ;  and  that  ho 
was  not  a  warehouseman  of  the  goods  within  the 
meaning  of  34  Vict.  e.  5,  D.  Quiere,  if  the  re- 
cei])t  had  been  valid,  as  given  by  a  warehouse- 
man in  the  ordinary  course  of  business,  whether 
the  transaction,  as  set  out  in  the  evidence,  could 
be  considered  as  fraudulent  within  the  Insolvent 
Act.  Semble,  that  to  sustain  this  view  certain 
inferences  of  fact  must  be  drawn,  which  had  not 
been  found  at  the  trial.  t,Juiere,  also,  whether, 
under  the  facts  more  fully  set  out  in  the  report, 
the  two  Itanks  were  so  identified  that  the  trans- 
action must  be  regarded  as  an  attempt  to  secure 
an  antecedent  debt  from  the  Consolidated  Bank 
by  means  of  a  warehouse  receipt.  .S'.  C,  3  App. 
R.  350.  Affirmed  in  the  Supreme  Court,  not  yet 
reported. 

Upon  the  evidence  in  this  case  it  was  held  to 
have  been  rightly  found  at  the  trial  that  the  de- 
fendant endorsed  the  notes  sued  on  on  the 
understanding  and  agreement  with  the  plaintiffs, 
by  whom  they  were  to  be  discounted,  that  the 
proceeds  should  be  ajiplied  in  the  purchase  of 
pork,  on  which  tlio  jjlaintiffs  were  to  take  and 
hold  security  for  the  payment  of  the  notes  :  that 
the  plaintiffs  had  such  security  on  pork  which  was 
of  greater  value  tlian  the  amount  of  the  notes  ; 
and  that  the  plaintiffs  through  their  negligence 
lost  such  security,  the  makers  either  having  been 
allowed  to  sell  the  jiork  and  receive  the  proceeds, 
or  such  proceeds  having  been  received  by  the 
plaintitFs  ami  applied  to  other  lijibilities  of  the 
makers  ;— Hold,  that  the  defendant  was  dis- 
charged. As  between  these  parties  it  was  held 
unnecessary  to  discuss  the  right  of  the  makers 
to  give  valid  warehouse  receipts  for  such  pork  to 
the  plaintiffs,  there  being  enough  shewn  to 
create  a  valid  pleilge  of  the  pork,  for  the  special 
purpose  of  the  agreement,  and  to  provide  a  fund 
to  which  the  defendant  looked  for  protection. 
The  alleged  impracticability  of  the  bank  attend- 
ing to  the  sale  and  disposition  of  such  property 
in  their  ordinary  course  of  business  was  held  im- 
material, there  lieing  an  express  agreement  as 
above  stated.  MoUuu\i  litnikv.  Gintkxtoue  etah, 
44  y.  B,  54. 

Warehouse  receipts— Who  may  ijive — Curers 
ami  packers  of  pork — Receipts  for  property 
wrongfully  obtained — Confusion  of  property. 
The  (ireiit  WeMcni  R.  11".  Co.  v.  Jfailij/nm,  44  Q. 
B.  187,  p.  3921. 

The  defendants,  a  bank,  advanced  to  F.  & 
McL.  $2,250,  on  a  warehouse  receipt  for  3,000 
bushels  of  wheat,  valued  at  75  cents  per  bushel. 
F.  &  McL.  subsecjuently  paid  in  $1,920,  which 
they  had  obtained  from  the  plaintiffs,  who  were 
in  reality  the  owners  of  the  wheat,  for  whom  F. 
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&  McL.  woi'o  acting,  leaviiiK  a  balaiiuo  due  of 
$330.  The  plaintiffs  notified  the  ))ank  of  tlieir 
claim,  but  tlio  bunk  in  diHrugard  thereof,  con- 
tending that  the  warehouse  receipt  was  a  con- 
tinuing security  for  V.  &  McL. 's  general  balance, 
which  at  that  time  exceeded  $2,250,  shipped  it 
off  for  sale,  incurring  wharfage  fees  thereby,  and 
the  whole  of  the  wheat  was  sold  :— Held,  that 
the  evidence,  set  out  in  the  report,  shewed  that 
the  warehouse  receipt  was  not  a  continuing 
secuiity  to  $2,250,  but  only  for  the  repayment 
of  that  specific  sum.  Held,  also,  that  under  the 
circumstances  the  claim  for  wharfage  could  not  be 
entertained.  Held,  also,  that  the  iHaintiffs  might 
maintain  trover  against  defendants  ;  for  that  the 
fact  of  there  being  some  part  of  the  $2,250  duo 
at  the  time  of  the  sale  di(f  not  justify  the  sale  of 
the  whole  of  the  wheat,  it  lieing  capable  of  divi- 
sion, 80  tliat  enough  to  satisfy  the  nniimnt  due 
need  only  have  lieen  sold.  (Jihha  ft  al.  v.  The 
Dominion  Hank;  30  C.  P.  30. 

In  May,  1874,  A.,  a  manufacturer,  opened  an 
account  with  a  bank,  representing  hmiself  as 
being  in  good  circumstances  with  a  capital  of 
$20,000  over  all  his  liabilities,  which  was  believed 
by  C,  the  bank  agent,  who  thought  him  doing  a 
flourishing  business,  and  A.  then  promised  to 
keep  C  well  supplied  with  collaterals  for  any 
accommodation  afforded  him.  In  December, 
1875,  A.  applied  to  C  for  assistance,  and  pro- 
posed that  ne  should  warehouse  his  goods  as 
manufactured,  and  pledge  the  receipts  of  the 
warehouseman  to  the  bank  for  advances  to  be 
made  to  him  ;  which  proposal  was  acceded  to  by 
C.  Advances  were  accordingly  made,  for  which 
receipts  were  deposited  with  'J.  on  the  19th  of 
January,  25th  of  January,  Ist  of  February,  and 
7th  of  Februiiry.  On  the  2(ith  of  February.  A., 
in  compliance  with  a  demand  by  some  of  his 
creditors,  executed  an  assignment  in  insolvency. 
On  a  bill  filed  to  impeach  these  transacti(Ui8  as 
an  unjust  preference,  the  court  Ijeing  satisfied 
that  they  all  took  place  in  good  faith,  and  not  in 
the  contemplation  of  insolvency  : — Held,  that 
the  bank  were  entitled  to  hold  their  lien  on  such 
of  the  receipts  as  were  so  deposited  more  than 
thirty  days  before  the  assignment  in  insolvency  ; 
but  in  respect  of  such  of  tnem  as  were  deposite(l 
within  the  thirty  days  the  bank  could  not  claim 
any  lien  or  priority.  Held,  also,  that  the  same 
rule  was  applicable  to  promissory  notes  deposited 
with  the  bank  as  collateral  security.  Siitcr  v. 
The  Merchants'  Hank,  24  Ciliy.  365. 

The  ^jromise,  however,  to  keep  C.  well  sup- 
plied with  collaterals  was  of  too  vague  and  gen- 
eral a  character  to  entitle  the  bank  to  retain  any 
lien.  But  where  advances  were  to  bo  made  on 
goods  manufactured  remaining  unsold  (without 
specifying  any  quantity),  and  (J.  was  to  judge  of 
the  amount  of  the  advance  to  be  made  : — Held, 
that  this  agreement  was  not  so  vague  or  uncer- 
tain as  to  prevent  the  bank  obtaining  security 
for  advances.     Ih. 

The  Dominion  Act  34  Vict.  c.  5,  s.  47,  enaldes 
a  party  making  advances  to  a  manufacturer  to 
stipulate  for  obtaining  a  lien  on  warehouse  re- 
ceipts to  be  subse(iueutly  granted  to  the  manu- 
facturer,    lb. 

The  consent  reciuired  by  sec.  50  of  .34  Vict.  c. 
6,  D.,  to  extend  the  time  for  which  the  transfer 
of  a  warehouse  receipt  in  security  to  a  bank  shall 
remain  valid,  may  i)e  given  at  any  time  after 


incurring  the  debt  or  liability  to  the  Iwnk  • 
.Semble,  that  such  consent  need  not  Im  iuvfjir 
McCrae  v.  JHolson'a  Bank,  25  Cliy.  ,")l<),       " 


BILLS  OF  SALE  AND  CHATTEI 
MOKTGAOES. 

I.    FOHM  AND  CONSTHDCTIO.V  OF,  4,132 

II.  Reoi.stkation  and  Chanoe  of  Pns.,1 


HION. 


Affidavit  of  Bona  Fides  and  Extadk 

Affidavit   and  Statement  un  RrSL 
4334.  ■" " 

Registration,  4335. 

Chanijc  of  Possession,  4,'13fl, 

III.  l>ESflUI'TI()N  OF  OOODS,  433G. 

IV.  MOKTOAUES  TO  SecUKE  AdVAXCR,^  oH  1 

Indemnity,  4338. 
V.  Rights  and  Liabilities  of  Mortcicoi 

AND  MoRTOAGEE,  AND  TUOSECliiMEK 

UNDER  Them,  4339. 
VI.  Miscellaneous  Cases,  4341. 


[See  43  Vict.  c.  IS,  0.] 


I.  Form  and  Construction  of. 

A  chattel  mortgage  need  not  be  under  fal 
Paterson  v.  Maughan,  et  al.  39  Q.  B.  Til 
also,  Halpenny  v.  Pennock,  33  Q.  B.  229,  p.  Ij^ 

Per  Gwynne,  J. — The  mortgage  in  thisoi 
clearly  could  not  pass  after  ac(iuire(lgoodj,i 
though  after  acquired  goods  may  be  atfecW  i 
equity,  it  could  only  be  when  the  mortgagesliH 
an  intention  to  do  so.  Mason  v.  MmlvnM  I 
0.  P.  435.  See  also  Be  Thirkell~P(mii 
Wood,  21  Chy.  492,  p.  4338. 

The  defendant  executed  a  chattel  mort 
to  the  plaintiffs,   reciting  that  he  was  indelii 
to  them  in  a  large  sum  of  money,  the  anoa 
whereof  had  not  been  ascertainedby settte 
of  accounts  between  them.     The  proviso  i 
that  if  the  defendant  should  pay  totheplaind 
such  sum  as  should  be  found  due  on  a  settka 
between  them,  the  instrument  iihoulil  l«  ni 
and  defendant  covenanted  to  pay  the  pkiilif 
the  said  sum  of  money  so  to  be  fouud  iliij 
aforesaid.     In  an  action  on  this  instranieiit,ll 
plaintiffs  alleged  in  one  count  thatdcfenduti 
at  the  date  of   the  deed  indebteil  to  tbl 
$1,000,  which  would  have  been  found  k^ 
settlement,  but  that  defendant,  though  reqiel 
would  not  come  to  a  settleraent,  nurpj^ 
said  sum.     In  another  count  it  was  allegeiilt 
defendant  was    indebted    to   the  plainfiij 
$1,000  for  goods  sold.   &o,,  and  defenJatl 
deed  acknowledged  such  iiulcbtedneia;iail 
reason  of  the  non-payment  an  aition had* 
to  the  plaintiffs  to  demand  the  same.  Uti 
having  been  set  out  at  length  in  the  plea:-" 
that  it  sustained  the  declaration,  f 
the  plaintiffs  to  maintain  the  action,  tiien 
of  damages  being  a  matter  toheprovftl*! 
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iALY.  AND  CHATTEL 
[t)llTOAOEH. 

CoN8TBiii"rios  OF,  4332. 

HON    AND  CHAMOE  OP  VOSSK. 

.((  of  Bona  Fides  and  £«cii(loii, 

I.  , 

vit  and  Staiemtid  mi  RAj,^ 

L 

ration,  4336. 

/(>  of  PoaaesKton,  4330. 

•rioN  OK  (iooDS,  433G. 

.UES  TO  SECUUE  ADVAJiCt"  OK  ul 

iiNiTY,  4338. 

AND  LlAWUTIKS  OV  MoKT..W(ii| 
VlOBTdAOEE,  AKl)  TUOSECi.UMm| 

;r  Them,  4339. 

.LANEOUH  Cases,  4341. 

See  43  Vld.  c.  If,,  0.] 

im  AND  CONHTKUCTION  «F. 

.nortaace  need  not  he  umler  i 
ZXletaf.  39Q.  B.3-1. 

J  _The  mortgage  in  this  ( 
not 'pass  after  ftc.iuire<l|oodi,i 

acquired  goo.l8  may  be  afieetri. 

lid  only  ^e  when  the  mortgages. 

in  An  80      Mason  v.  iViif^JinH,! 

'see  also  R^  7'/nrfeH-ftrm, 

,y.  492,  p.  4338. 

idant  executed  a  chattel  moj 
iffs,  reciting  that  he  waam^ 
a  iarite  sum  of  money,  the  m 
notbeena8certame(lby8ettl«iM 

I  between  them.    The  proviso. 

lefemlant  should  pay  to  the  H 
'shoud  be  found duconasettltM 

,,f  the  instrument  «ho«Uk™ 
5  covenanted  to  pay  the  vM 

^    «f  monev  BO  to  he  found  dm 
HnanSnonthisinstruM, 
,       t^n  one  count  that  (lefentotl 
^;f|'rderindehte>ltjft»| 
.would  have  bee.i  found  to 
hutXt  defendant,  thuaghmi.« 

"ctmelo  a  Bettlen.«Mj  H 

ilpavmentan-^^^^^^^ 
..tiffs  to  demand  the  same. 

La  being  a  matter  tow  H      j 


i  ^,1    Oarland  et  al.   v.   McDonald,  41  Q.  B. 
[  jJ^'-Galt,  sitting  in  vacation. 

Where  the  payments  to  be  made  on  a  chattel 

I    Ttam  ette''^^  "^"''  *  y*"""  ^'■"'"  '*'  ^^''**''  '*  '* 
r  ■1*3  contrary  to  the  policy  of  the  act  re.poct- 

chattel  mortgages^   f^''^^''-  '^'«""'  '''"'•• 
1 151.  J.  >•  »•  114.-C.  C.-Gowan. 

Ill   REfllSTBATION    AND   CHANGE  OF  I'OSSEMSIO.N. 

I.  AffidiiD't  of  Bona  Fides  and  Execution. 

\b  affidavit  that  the  mortgage  was  not  exe- 

Ifflted  for  the  purpose  of  preventing  the  creditors 

1,1  ,uch  mortgagor  from  obtaining  payment  of 

Lv  claim  against  — -  not  saying  agamstjwhom : 

I  Held    clearly    not    a    compliance    witli   the 

Iciuttel  Mortgage  Act.     He  Andrews,  an  Insol- 

|w(,2  App.R.24. 

The  affidavit  of  bona  fides  stated  that  the 

lortWKe  was  not  made  for  the  purpose  of  pro- 

„tji,„  the  goods  against  the  creditors  of  M.  & 

),_not  adding,  or  either  of  them— or  preventing 

He  creditors  obtaining  their  olaims  against  liim— 

itead  of  them  :— Held,  sufficient.     Bertram  et 

■.ftmH27C.  P.  371. 

I  Tlie  affidavit  of  bona  tides  on  a  chattel  mort- 
uewas  made  by  the  manager  of  a  loan  society, 
mtten  authority  to  him  being  filed  with  the 
icrtnage,  nor  any  statement  contained  in  the 
idant  as  to  his  knowledge  of  the  circum- 
— Held,  insufficient.  Bank  of  Toronto 
JIcDougall,  15  C.  P.  475,  distinguishe-i. 
w/ioH  Loan  and  Savimjs  Co.  v.  Bank  of  Vjni- 
,c,,  44  Q.  B.  284. 

F,  owed  the  iilaintifT  and  M.  ,?200  r.iul  $100 

iectively  for  goods  supplied  to  ti.cin,  and  liad 

nil  a  chattel  mortgage  on  his  property  to  Flint 

(J60O.    Being  pressed  bj'  Flint,  he  aj-plied  to 

Ipbiutiff  and  M.  for  the  money,  offering  them 

iattel  mortgage  therefor  as  well  as  for  wliat 

[ilrewly  owed  them,  which  they  agreeil  to, 

knot  having  the  money  at  the  time  they  bor- 

tftlit  from  J.,  giving  him  their  note  eiuiorsed 

IF.,  ami  Flint  was  paid  ofif  and  his  mortgage 

larged.    F.  gave  to  the  plaintiff  and  M.  the 

gage  in  question,  which  was  in  the  usual 

J,  the  expressed  consideration  being  $900. 

I  affidavit  of  bona  fides  was  made  by   the 

Itiff  alone,  and  stated  that  the  mortgagor 

justly  and  truly  indebted  to  him  and  M.  as 

lnortgagees  therein  named  in  the  sum  of  $900 

Boneil  therein,  &c. ;  and  on  the  renewal  of 

miortgage  the  affidavit  was  made  by  plain- 

i  like  manner.    The  plaintitt"  and  M.  were 

Bnnected  in  business.    The  note  was  re- 

l  several  times,  F.  being  a  party  to  only 

|«f  the  renewals.    Some  months  after  the 

.ge  was  given  the  plaintiflF  and  M .,  to  pro- 

kemselves,  bought  in  the  goods  at  a  bailiGT's 

^r  rent  and  taxes,  and  they  were  subse- 

j  seized  on  an  execution  at  the  defendant's 

irhen  the  plaintiff  and  M.  claimed,  and  an 

'  iider  was  directed : — Held,  that  the  mort- 

B  valid :  that  the  evidence,  more  fully  set 

fthe  report,  shewed  that  it  was  given  for  a 

'^1  advance  by  the  mortgagees,   and  not 

as  security  for  a  liability  incurred  as 

bodation  makers  of  the  note,  so  as  to  bring 

nsaotion  within  sec.  6  of  the  Chattel 

Ige  Act,    Held,  nlso,  that  the  fact  of  part 


of  the  consideration  of  the  mortgage  consisting 
of  separate  debts  to  the  pl.iintifT  and  M.  did  not 
prevent  the  plaintilT  making  the  affidavit  of  bona 
tides,  the  first  section  of  the  act  not  being  limited 
to  cases  of  joint  mortgagees  connected  in  busi- 
ness, &c.  Held,  also,  that  the  plaintiff  and  M. 
ao(iuired  a  good  title  as  purchasers  at  the  bailiff's 
Hiilc,  and  that  such  sale  was  not  within  the  act 
HO  as  to  require  the  registration  of  a  bill  of  sale, 
or  an  actual  and  continued  change  of  possession  ; 
but,  Semble,  that  the  plaintiff  and  M.  could  also 
rely  on  the  mortgage.  Held,  therefore,  that  the 
plaintiff  and  M.  were  entitled  to  recover.  Severn 
V.  Cliirke,  30  0.  P.  303,  and  Corhy  et  al.  v. 
Clarke,  lb.  3(>8. 

When  the  signature  of  the  commissioner  to 
the  affidavit  of  bona  tides  to  a  chattel  mortgage 
was  omitted  through  injulvertonce,  the  instru- 
ment was  -Held,  invalid  as  against  a  subsequent 
execution  creditor,  although  it  was  satisfactorily 
proved  that  the  oath  was  in  fact  administerecf. 
Ni.fhit  V.  Cock,  4  App.  R.  200. 

See  Betjnollf  v.  Wlllianmm  et  al,  25  C.  P.  49, 
infra  ;  Komjh  v.  Price,  27  C.  P.  309,  p.  4338 ; 
O'Donohoe  v.   WiUon,  42  Q.  B.  .329,  p.  4339. 


2.   Affidavit  and  Statement  on  RefUbuj. 

The  statement  on  the  renewal  of  a  ch.ittel 
mortgage,  attached  to  a  copy  of  the  original 
mortgage,  w.as  merely:  "  E.  S.  II,  in  account 
with  .M.  M.  1?,"  (the  mortgagee)  ;  and  then,  "To 
amount  of  money  secured  by  chattel  mortgage, 
§2,200  ;  interest  thereon  for  one  year  .it  the  rate 
in  said  mortgage  named,  §2(i4  :  §2,4(54."  The 
mortgagee's  affidavit  st.ated  that  she  was  the 
mortgagee  :  that  the  above  statement  shewed 
her  interest  in  the  property  claimed  by  virtue  of 
the  said  mortgage:  that  "as  appcira  from  the 
said  stiitement,  there  will  be  due  and  owing  to 
me  this  deponent,  on  the  Gth  February  next, 
from  Vi.  S.  R.,  the  luortg.agor,  &c.,  the  sum  of 
$2,4(>4,  being  the  §2,200  mentioned  therein,  and 
.^204  .as  the  interest  thereon,  under  the  terms  of 
the  said  bill  of  sale,"  &c. :  that  no  payment  on 
account  of  either  principal  money  or  interest  had 
been  m.ade  to  her  or  to  any  one  on  her  behalf  : 
"  that  the  said  statement  is  correct ;  "  and  that 
the  said  mortgage  had  f)een  kept  on  foot  for  the 
purpose  only  of  securing  the  payment  of  the 
money  owing  to  the  deponent  by  the  terms 
thereof,  and  not  for  any  fraudulent  purpose. 
The  atfid.avit  was  sworn  before  a  notary  public 
in  the  province  of  Quebec  : — Held,  that  the  state- 
ment and  affidavit  were  insufficient,  as  the 
statement  neither  shewed  the  interest  of  the 
mortgagee  in  the  property  cljiimed,  nor  a  full 
statement  of  the  amount  due  for  principal  and 
interest,  nor  did  the  affidavit  allege  that  the 
statement  was  true,  as  required  by  0.  S.  U.  0. 
0.  45,  s.  10 ;  and  that  if  the  affidavit  could  be 
looked  to  in  support  of  the  statement,  it  was  in- 
sufficient for  th.at  purpose.  Held,  on  appeal  to 
the  Court  of  Error  and  Appeal,  without  express- 
iiig  any  opinion  as  to  the  other  points,  that  the 
affidavit  was  bad,  as  the  notary  public  in  Quebec 
h,ad  no  power  to  take  it.  Reynohli  v.  William- 
son et  al.,  25  C.  P.  49. 

Held,  following  VVfilker  y.  Niles,  18  Chy.  210, 
and  dissenting  from  O'Halloran  v.  Sills,  12  C.  P. 
465,  that  on  the  renewal  of  a  chattel  mortgage 
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the  Rtateuient  and  afiklavit  may,  when  thoy  refer 
to  oacli  other  and  are  meant  to  bu  read  together, 
bo  80  read  ;  and  that  if  together  tlicy  contain  the 
particulars  reqtiired  by  the  statute  tlie  renewal 
IS  sufficient.  In  this  case  the  statement  was, 
"statement  shewing  the  amount  still  due  on  a 
chattel  mortgage  made  by,  kc,  (mentioning  the 
names  of  tlie  parties,  and  date  of  registry)  ; 
amount  of  mortgage,  ^(585  ;  one  year's  interest  at 
20  per  cent.,  IJI37  ;  amount  still  due,  ;J822,"  and 
subjoined  was  an  affidavit  by  the  mortgagee 
verifying  a  copy  of  the  mortgage  annexed,  and 
stating,  "  the  above  statement  sliewa  truly  and 
correctly  the  interest  I  still  have  in  the  said 
mortgage  and  the  amount  still  due  thereon.  *  " 
The  said  mortgage  has  not  been  and  is  not  kept 
on  foot  for  any  fraudulent  purpose  : " — Held, 
sufficient,     Rarbrr  v.  Miiuijhuu,  42  Q.  B.  134. 

Held,  affirming  the  judgment  of  the  County 
Court,  that  where  the  statoaient  and  affidavit 
filed  upon  renewal  of  a  chattel  mortgage,  when 
read  together,  give  all  the  information  reijuired 
by  11,  8,  O,  c.  1 19,  8.  10,  the  renewal  is  sufficient. 
Sloan  v,  MaiKjIiaii,  .S  App.  R.  222. 

The  statement  was  that  the  interest  of  the  mort- 
gagee in  the  goods  described  in  the  mortgage,  of 
which  the  annexed  is  a  true  copy,  and  made  by 
C,  and  dated  the  13th  of  March,  1876,  is  as  fol- 
lows :  The  amount  still  due  to  me,  S.,  on  8ai<l 
mortgage  for  principal  is  !J200.  The  affidavit 
stated  tliat  the  above  statement  was  correct  and 
true,  that  the  mortgage  had  not  been  assigned 
by  him,  and  was  not  kept  on  foot  for  anv  fraud- 
ulent purpose  : — Held,  sufficient.  O'Halloran  v. 
Sills,  12  C.  P,  465,  remarked  upon  and  distin- 
guished. The  copy  filed  gave  the  date  of  the 
mortgage  as  the  13th  March,  1877,  instead  of 
1876.  Held,  immaterial,  as  the  mistake  could 
have  misled  no  one,     /  h. 


3.   Ihijixfratiim. 

Sec,  9  of  the  Chattel  Mortgage  Act,  V.  S.  U. 
C.  c.  45,  provides  that  in  the  event  of  the  per- 
manent removal  of  the  goods  mortgaged  into 
another  county,  a  certified  copy  of  the  mortgage 
shall  be  filed  in  such  county  within  two  months 
from  such  removal,  otherwise  "  the  mortgage 
shall  be  null  and  void  as  against  subsequent  pur- 
chasers and  mortgagees  for  valuable  conbidera- 
tion,  as  if  never  executed"  :— Held,  that  the 
words  "in  good  faith,"  found  in  sees.  3  and  4  of 
the  act  could  not  be  imported  into  this  section 
after  "mortgagees";  and  that  a  purchaser  for 
value  of  the  goods,  though  with  notice  of  the 
mortgage,  was  entitled  as  against  the  mortgagee. 
Moiroiv  V,  Jiorke  et  al,  39  Q.  B.  500. 

On  sale  of  goods  upon  credit  to  a  trader,  the 
purchaser  covenanted  by  deed  with  one  K.  F. ,  a 
clerk  of  the  vendors,  to  buy  all  his  goods  from 
them,  and  that  E.  F.  should  be  at  liberty,  at  any 
time  while  such  business  was  carried  on,  to  enter 
into  the  place  of  business  and  take  possession  of 
the  goods  and  premises,  and  wind  up  the  affivirs. 
The  Dusiness  was  carried  on  for  two  years  and  a 
half,  during  which  time  the  vendors  delivered 
goods  to  a  large  amount  under  the  agreement  :  — 
Held,  that  the  covenant  not  to  purchase  else- 
where was  not  binding  on  the  purchaser  ( Kstcn, 
V.  C,  doubting) ;  but  that  as  he  had  received 
goods  under  the  agreement,  there  was  a  suffi- 
cient consideration  for  the  covenant,  bo  as  entitle 


them  to  the  remedies  given  by  the  deod. 
tliat  this  was  not  such  an  agreoMuuit  m  ' 
to  be  registered  under  tlio  cliattel  m  irtm')' 
to  enable  the  vendors  to  hold  ;i.s  iigaiiM"' 
queut  purcliasers  with  notice.  /•«/,■,.„  ,.  n" 
/o;-(Z,  8  ("hy.  9,  "" 

If  the  mortgage  is  one  wliich  tlio  statute 
not  provide  for,  or  the  affidavit  caniKit  n,] 
be  made,  tlien  the  mortgage  is  imt  ,iv(,i,l,! 
the  act  for  want  of  registratidn,  nr  cf  ti 
citals  re(iuired  by  the  act,  Imt  tlic  act(lo(. 
apply  at  all,  and  the  mortgage  stiimU  as  ,u 
nion  law.  lUtldwin  v.  /{ritjiiiiilu  ill  (i  ii 
Urodii'  V.  /fiittmi,  lb.  207  ;  li'itl/'n-  v.  Ja 
Chy.  210,  Afal/iers  v.  Li/iirlt,  28  Q.\' 
Paterson  v,  Mauglutn,  39  il.  !',.  ;{7|  .  /j.,',' 
IMlhom;  20  Q.  B.  60.  '       " 

A  debtor  had  executed  Hnviiiil  cbattil ir 
gages  to  secure  indorser.s  of  lii.-i  pnimr  nnii , 
wards  a  power  of  attorney  to  tlieir  ^mmx^ 
sell  and  pay  the  mortgage  di;lit» :  -He),]  , 
the  transacti(ni  was  neither  a  iiiortL'av-e  ni 


sale,  and  that  tlie  instrument  did  not 


reiji 


registration.   I'nfternon  v.  Kin<j.iU-ii^  o.H'hv  \ 

See  Severn  v,  Clarke,  30  C.  P.  .^fiSj  u  4331 

See  also  May  v.  Tlut  Securilii  [jomi  and'i.m 
(7o„  45  Q.  B.  106.  "" 

4,  Chanye  of  l'o.-;.<('.i.iii,i,, 

Wliere  goods  in  a  shop  or  other  nmtm 
building  under  lock  and  key,   are  snIJ  M 
owner,  and  the  key   delivered  t<i  the  wircliai 
who  goes  to  the  place  and  exiiiiiinesainl.ts 
over  the  goods,    and   then  locks  up  tli- ili 
again  : — Held  that  this  constitutes  an  actm 
continued  change  of  possession,  so  as  toal 
the  statute,  and  the  purchaser  need  iiotdi 
personally  or  by  some  one  for  liim  reiiuit 
possession  or  remove  the  gooilg.    IMj^u 
Moore,  27  V.  P.  397, 

Held,  under  the  facts  stated  in  tliiswj.t 
there  M'as  no  sufficieut  change  of  ]mssfsjB, 
dispense  with  registration.  Tlif  ijnimi. 
V.   Wilcox,  43  Q.  B.  460. 

See  Ranny  v.  Moody  el  al.  (i  C.  P.4;i,p,lJ 

See  also  Biirnham  v.   Wmhlell,  .3.\pp,ll.i 


III.  Descrifpion  of  fionw, 

Goods  were  described  in  a  chatttl  ufj 
as  "  one  kitchen  table,  four  chairs,  "ic. 
contained  in  and  about  the  dwelling  kH  J 
barn  of  the  mortgagor,  situate  at  or  01  .i 
&c.  :-  Held,  sufficient,     yatlnusw  Pkl 
Q.  B.  153. 

The  words  "one  single  buggy/  mat 
mortgage  : — Held,  not  a  sufficient  licscrij* 
satisfy  K.  S.  0.  c.  119,  s.  2.3.  /W'(» 
Cannichnel,  2  App.  R.  639. 

A  chattel  mortgage  desciilied  tte  j™ 
"  all  the  goods,  chattels,  furniture  aiiilk 
stuff  whatsoever,  the  property  of  tiie  isild 
gagor,  situate  and  being  in  and  u|Kia  tiul 
stables  and  premises  known  asStronjilT 
in  the  said  city  of  liondoii ;  wlnoh  iiiJj| 
and  chattels,  furniture  and  houselidliia 
more  particularly,  but  without  restricMil 
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uilies  given  by  th«  lUu,! ;  „„J 
,  such  an  agrconiciit  iw  n^^w^A 
luuler  the  chattel  uMrtnuuc  ;i,:t  I 
nlorB  to  hold  ii8iigaiiistwlwe.| 
j,  with  ni)tici'.    t'id-ni  v.  lUtka] 

,ifO  \»  one  which  tlio  statute  ^l»ii 
or  the  affidavit  niiiinnt  |,,n„i,|, 
the  mortgage  m  nut  av^ia.-i  t,yi 
it  of  regintriitiiiii,  ur  (iitli.Te.| 
by  the  act,  hut  tlie  act  ilii«  nJ 
(\  the  mortgage  stamirt  a«  at  o^,  J 
,biHii  V.  lii'iij'iiiiln,  li;  tj.  H  kJ 
,„  //j.  207  ;  It'"'^"'  V.  X'..,ii 
[ther»  V.  A;/'"-''.  2*  Q-  H-  3Mj 
„»y/i«/i,  39Q.  B.  H71;  «".'.« vl 
J.  B.  60. 

td  executed  soveral  cliattd  moit 
0  indorsers  of  his  jk'!'*^'''  '""1»N 
f  of  attorney  ti>  tlieir  aiiii"iii;w|j 
;ho  mortgage  del  )ta  : -Hell,  tki 
,u  was  neitlicr  a  mortgage  noil 
t  the  instrument  ilid  not  tcijiiiij 
Pattemonv.  A' in ;/<'(■,'/,  -•H'hy, 

V.  tWA-r,  30  0.  !•.  3()3,v.a.| 
'aij  V.  T/«!  St'CifiVy  Loan  mdM 
.  106. 

4.  Clinnije  of  7•o^■^rsx;oll. 
odB  in  a  shop  ov  otheniMcJ 
,dcr  h)ck  and  key,  are  soU  yif 
the  key  delivered  to  the  inirolia 
)  the  place  and  exaiuiiiesaitl.kN 
nods,    and  then  luck^  uv  tli.|li 
dd  that  this  constitutes  an  actnalii 
'hangeof  iiossession,  aoastoati 
'  and  the  purchaser  neeil  imteiii 
'„r  bv  some  one  for  lum  rami 
or  remove  the  goods.    .V.J(flrti.| 
C.  !'•  39". 

ider  the  facts  stated  in  tlm«,l 
no  sufhcicut  change  of  rf^ 

ith  registration.     /'/.  mmlt 

43  Q.  B-  -tfiO. 

nyy.  Moody etaH:,C.?.&,l'i 

liurnliamy.  WwhlcU,  ^  \^^.l^ 

llll.  Description-  of  ^'om. 

Lre  described  in  a  chattel  ^ 

Ikitchen  table,  four  chairs,  k,  . 

'  n  and  about  the  dweUingU 
Rie  mortgagor,  situate  at  or  0.4 
[id.  "uthcient.     Nattm*sy'.Pl4 

lords  "  one  single  huggjV'  in* 
■".%eld,  not  a  sufficient  ten, 

/so.  c.   119,8.  23.    M'! 
U  "2  App.  1^- 639- 

Ltel  mortgage  described  tie  jM 
Sods  chattels,  furniture  an.lta 

K  ever,  the  property  of  th=J] 
tuato  ami  being  in  ami  jatki 

Kremises  known  as  Strong 

L  I  citvof    London;  will hal 

fcl  furniture  and  homehcil  4 

&ariy%'^t  without  re.n« 


I  iv  ■.ikS'jriptioii,  described  and  set  out  in  tliu 
I  Ihdn'lo  hereto  annexed  marked  .\  -that  is  to 
I  • '  •iVL'ooils  .and  cliattels.  furniture  aiul  lioiise- 
||'!',"'A§-  in  :iiid  upon  the  8ai<l  hotel,  staldes 
1^.  ...ni'm's  not  iiicluilod  in  the  said  schedule 
r  ',!' tol>e' exelu.led  from  this  security. "  In 
wT  "'.Lchile  was  contained  :   "  Yard  and  stables. 


tlie 


lI  omuihns,  two  b.ay  horses,  .aged 
I  vVof  tliia  al)ove  named  projterty,  goods  and 
\T.Lu  household  furniture,  horses,  anil  wag- 
'  „  ,'«•  lieiii"  i"  and  upiui  the  premises  known 
(""'".    ,r"^..i  "  ....     Xr,'       ,\f.   tl...   time      " 


&e.     At   the   time   of 

or 

use  of  the  ipiunil)iis,  one   of 


StntiiL'S  Hotel, 
,  the  iiiortgagu  the  mortgagor  owned  only 


hiirses  ti>r  tlie 

*ich  was  not  a  bay  horse  :-Hel<l,  that  this 

.would  not  pass  by   the  deserii)tion  in  the 

eiiule  hut  that  it  passed  by  the  general  words 

,1    laiirti'.age,  as  being  in  and  upon  the  st.-ibles 

„r,.iivises  :  and   that   the   omnibus  passed. 

Ipydnl.,  V.  Johudon  H  a/.,  41  Q.  k  440. 

the 
™iswcre  (lescril)C(l  as  "Two  sets  ot  DlacKsmith- 
,an,loiiesctof  w.agg(in  maker' stools  complete," 


this  security  or  any  renewal  thereof "  :  -Held, 
(I)  that  stock  ac(|uired  by  T.  after  ttio  execution 
of  sucli  second  mr)rtgage,  .as  well  as  that  aocjuirod 
by  liini  after  the  d.ato  of  the  lirst  and  l)efore  the 
execution  of  the  second  mortgage,  was  bound  by 
such  .second  niortg.age,  ami  tliat  the  mortgagee 
was  entitled  to  retain  the  same  against  the  as- 
signee in  insolvency  of  the  mortgagor  ;  and  (2) 
that  tlie  property  w.as  sutHeiently  dcsuribod  in 
the  mortgage  both  as  to  its  nature  ,and  h)e.ality. 
Iff  Thirkvl I— Pen-in  v.   Wooil,  21  < 'liy.  402. 

See  also  .\f(ii/v.  The  Si-nirili/  LoiiiKintl  ■'^avinijii 
Co.,  4,5  (,>.  H.  iOfi. 


IV.    MoRTOAdES  TO    fSECURK    AoVAr^CKS    OR 

AS  Indkmnity. 


[,  In  a  chattel  mortgage  made  by  M   &  Co., 
klswcre  tlescrilicd  as  "  Two  sets  of  blacksm 

wloiiesctof  w.aggon  maker'stools  coniple 
"toKether  with  .all  their   floating   capital, 

ck  in  trade,  to  the  value  of  )?1,000,"  &c.,  "con- 


ickin -,         .         ^,  ■    4.1        •  1 

»te.l  with  the  Imsiness  they  carry  (m  in  the  said 
„.e  (if  W.atcrdown,  as  waggon  and  carri.age 
llers  ceneral  blacksmiths,  Ac,  under  tlie 
.,pj,l  tirm  of  M.  &  Co."— Held,  an  insuffici- 

Mamn  v. 


e  and  tirm  ot  .u.  «,'-••—"'''';•'" 
ilescriptiou  lus  regarded  the  tools. 
.D.md'l,  25  c;.  P.  435. 


Lilescriptiou  of  the  goods  as  "  being  now  on 
Itpruiiiises  occupied  by  the"  mortgagors  "in 
Un  of  Peterborough,  being  lot,"  &c.,  "and 
cdiuposed  of  one  stumping  machino,  one 
Id  hii'gy,  oue  lumber  waggon  complete," 
•-HeW,  sufficient  as  to  all  the  goods,  though 
■jtumiting  machine  and  w.aggon  were  not  on 
(premises.      Bertram  et  al.  v.  Pendry,  27  C. 

ri. 

Itliough  the  rule  at  law  is,  that  an  instru- 
Jinteiuled  either  to  assign  or  charge  chattels 
irhich  the  assignor  has  not  the  possession,  is 
irfect  without  some  subseipient  act  of  the 
jnr,  the  same  is  not  the   case   in   eimity, 
ler  lines  it  prevail  in  insolvency  proceedings, 
tlie  court  is  hound  to  work  out  the  equi- 
benveeii  the  parties.     Therefore,  where  on 
(liy  a  partner  of  his  interest  in  the  partner- 
effects  to  his  co-partner,  and  for  the  purpose 
Hiring  the  amount  due  on  such  purchase, 
lurchaser.  T.,  executed  a  mortgage  to  the 
irmi  "all  the  stock  in  trade,  consisting  of 
chemicals,     *     *     and  in  fact  everything 
ik  or  hchl  by  the  Late  firm  of  T.  &  P.  in 
itioii  witli  their  business     *     *     and  now 
saion  of  the  said  party  of  the  first  part 
jurcliaser]  in  or  upon  the  shop  or  premises 
ifd  by  him  on  the  north  side  of   Kent 
in   '    *    and  also  any  stock  purchased 
irhy  the  said  T.,  and  which  may  be  in 
isession  upou  s.aid  premises  during  the 
lance  of  this  security  or  any  I'enewal 
Afterwards  T.  executed  a  renewal  of 
irtjjage,  describing  the  property  siibstan- 
48  above,  and  as  being  in  his  possession  on 
of  the  first  mortgage,  and  "  also  any 
rchased  by  the  said  mortgagor  thereafter 
'  in  his  possession ;  and  auo  any  stock 
il  hereafter  by  the  said  mortgagor,  and 
ly  be  in  his  possession,  upon  the  said 
1,  at  any  time  during  the  continuance  of 

212 


In  a  chatttel  mortgage  to  secure  the  plaintiflF, 
tlio  mortgagee,  against  certain  notes  on  which 
he  was  an  endorser,  the  notes  were  set  out,  and 
were  all  p.ay.ablo  within  the  year  ;  but  in  the  re- 
cital the  mortg.agc  was  stated  to  be  executed  not 
only  as  security  .ag.ainst  these  notes,  but  also 
against  any  note  or  notes  thereafter  to  be  en- 
dorsed by  the  plaintiff  for  the  mortgagor's  ac» 
commodation  by  way  of  renewal  of  the  said 
recited  note,  (U-  otherwise  howsoevei;.  The  pro- 
viso was,  for  the  payment  of  the  said  notes,  and 
all  and  every  other  note  or  notes  which  might 
thereafter  be  endorsed  by  the  mortgagor  for  the 
pl.aintiff  by  way  of  renewal  of  the  aforesaid 
note,  or  otlierwise  ;  and  the  covenant  was  to  pay 
the  said  note,  and  all  future  and  other  promis- 
sory notes  which  the  said  mortgagee  should 
thereafter  endorse  for  the  accommodation  of  the 
mortgagor.  Semble,  that  the  mortgage  was  on 
its  face  inv.alid,  in  not  shewing  that  the  liability 
of  the  mortgagor  was  limited  in  duration  to  one 
year,  as  re(^uired  by  C.  S.  U.  C.  c.  45  8.  5  ;  but 
the  affidavit  made  on  re-filing  the  mortgage 
shewed  that  no  such  restriction  was  intended, 
the  notes  having  been  several  times  renewed, 
and  only  a  small  sum  p.aid  on  them  ;  and  on  this 
ground  therefore  the  mortgage  was  held  bad  : — 
Held,  also,  that  the  mortgage  was  invalid,  in 
eonsequence  of  the  affidavit  of  bona  fides  not 
stating  the  .amount  of  the  liability  intended  to  be 
created  and  covered  ;  for  the  covenant  shewed 
that  it  was  intended  as  a  security  against  the 
notes  specified,  and  any  other  notes  which  might 
he  endorsed,  and  the  afl'idavit  stated  th.at  it  was 
executed  to  secure  against  the  payment  of  such 
liability.  Qu.tre  .as  to  the  effect  of  the  word 
note,  instead  of  notes,  being  used  in  the  aflfidavit 
and  mortg.age.  A  second  mortgage  for  the  same 
reason  was  .also  held  bad.  A  third  mortgage, 
subsequently  given,  contained  nearly  all  the 
notes  referred  to  in  the  .above  mortgages,  while 
it  not  only  appeared  that  none  of  such  notes 
were  then  in  existence,  they  having  all  been  re- 
newed several  times  and  reduced  in  amount,  but 
th.at  it  .also  contained  a  further  note  which  was 
not  endorsed  .at  all : — Held,  that  this  mortgage 
was  also  bad,  .as  it  could  not  be  said  to  contain 
a  true  statement  of  the  plaintiff's  liability. 
Kough  V.  Price  (Assignee),  27  C  P.  309, 

One  partner  of  a  firm  authorized  the  other  to 
obtain  an  endorser,  in  order  to  raise  money  from 
a  bank : — Held,  that  if  express  authority  was 
required,  this  empowered  the  pjirtner  to  mort- 
gage all  the  stock-in-trade  of  the  firm  to  secure 
such  endorser.  Paterson  v,  Mauyhan  «t  al,,  39 
Q.  B.  371. 
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BILLS  OF  SALE  AND  CHATTEL  MORTGAGES. 


n  ^  . 
) 


lortua^c,  given  to  Bucuro  tho  mortga^jeo 
<  lialiihty  on  notuH  to  he  undornod  by  liini, 


A  ini 
agiiiuHt 

in  viilid  at  coiiiiuon  law,  and  not  huing  provided 
for  by  tlie  Ciiattel  Mortjjago  Act,  (".  S.  U.  C.  c. 
45,  IH  oxcluded  from  its  operation,  and  not 
ftvoidud  by  it.     III. 

A  ciiattel  mortgage  roeited  that  tlie  mortgagee 
had  en<lorMed,  at  the  reijueat  and  for  tiie  accom- 
UKuhitiiin  of  the  iiiortgagora,  a  certain  promiHHory 
note  Imuring  even  (hvte  tlierewith,  and  iiuyablu 
three  ntontim  after  date  to  (J.  |{.,  or  order,  for 
•SI, 000,  Tlie  proviBo  and  covenant  was  to  pay 
the  said  note  at  maturity,  and  save  liarndesH  tlie 
said  mortgagee  agaiiiat  liiH  endorHemuiit  tiiereof. 
The  attidavit  of  tiie  mortgagee  Btated  timt  lie 
endorsed  tlie  promissory  note  in  the  mortgage 
named:  "  that  the  said  mortgage  was  executed 
ill  good  faith,  and  for  the  express  jiiirpoBo  of 
securing  the  (hie  ])aynient  of  the  aaid  promissory 
Mote,  and  security  and  indemnity  to  nie  against 
tho  said  eiiih>rsemeiit  or  any  loss  thereby,  and 
not  for  the  purpose  of  protecting  the  goods  and 
chattels  mentioned  in  the  said  mortgage  ag'iinst 
tho  creditors  of  tho  said  mortgagors  therein 
named,  or  preventing  tho  creditors  of  such  mort- 
gagors from  obtaining  payment  of  any  claim 
against  the  said  mortgagors  : " — Held,  that  if 
necessary  the  agreement  betweei.  the  parties  was 
sutHcicntly  set  forth  in  the  mortgage  and  verified 
in  the  allidavit ;  but,  quiere,  whether  this  is 
required  except  in  tho  case  of  an  agreement  for 
future  advances.  Hold,  also,  that  the  affidavit 
•was  otherwise  sufficient,  though  not  in  tho  exact 
words  of  tho  statute.  O'Donohoe  v.  ]ViUoii,  42 
Q.  B.  3-29. 

Held,  1.  That  a  chattel  mortgage,  given  to 
secure  the  mortgagoo  against  his  endorsements 
for  a  mortgagor,  must  shew  ou  its  face  that  the 
notes  endorsed,  or  any  renewals  thereof,  will  fall 
due  within  the  year,  otherwise  the  mortgage  will 
be  void  against  creditors  or  purchasers,  but  not 
against  tlie  assiKnee  in  insolvency.  2.  That 
notes  not  properly  stamped,  taken  by  a  bank, 
are  invalid  if  the  bank  (toes  not  attach  double 
stamps  and  properly  cancel  the  same  when  it 
first  receives  tho  notes,  and  will  not  support  a 
chattel  mortgage.  The  Ontario  Bank  v.  Wilcox, 
43  Q.  B.  4()0. 

See  Severn  v.  Clarke,  30  C.  P.  363,  p.  4333. 

See  also  Mn})  v.  Tlie  Security  Loan  and  Savinys 
€o.,  45  Q.  B.  i06. 

/ 

V.  Rights  and  Liabilities  of  Morix^aoor  and 

MORTUAOEE  and  THOSE  CLAIMING  UnDER 

Them. 

The  mortgage  contained  a  provfco  that  iu  case 
the  mortgagor  should  attempt  to  sell  or  part 
with  the  possession  of  or  remove  out  of  the 
county  the  goods,  or  any  part  of  them,  the 
mortgagee  might  take  possession  of  and  sell 
them,  and  break  open  doors,  &c.,  for  that  pur- 
pose. The  mortgagee,  claiming  under  this  pro- 
viso, brought  trover  for  the  gotxis,  which  defen- 
dant had  seized  under  a  distress  for  rent.  It 
appeared  that  the  goods  M'ere  seized  in  October 
in  the  house  mentioned  in  the  mortgage,  which 
had  been  executed  in  the  previous  August,  and 
were  of  the  same  kind  and  description  as  those 
set  out  iu  the  mortgage  : — Held,  sufficient  evi- 


dence that  they  were  tho  same  giujils  ^^t 
mortgaged.     A  iilraim  v.  Phair,  'A'  (^.  ]}  |-. 

The  defendant,  it  aiipeared,  in  uriicr  td 
tho  goods  under  the  (listress,  liink,.  jm,! 
house  by  forcing  open  tho  wiinlnw.  {\^. 
as  to  tho  right  of  action  of  the  |ilaiiiti|f 
mortgagee)  therefor.  A  new  trinj  w.is  i.f„|, 
iu  order  to  ascertain  the  facts  iiiniv  inlly     / 

A  chatt(!l  mortgage  need  not  ijc  niiiKr  t, 
and  wh(!ii  it  contains  no  ro-demisc,  tin.  ninrti/i 
may  take  imniediato  iiossessidii,  /'»/..,•„,„ 
Mawj/xin  et  ,it.,  .S9  Q.  B.  371. 

Held,  following  McAulay  c.  Aiku,  '.'0  C 
417,  that  an  action  will  not  lieliya  in",rt"j 
of  chattels  against  the  mort^'iig("L',  for  s'li 
thereof  before  default  in  payiiicnt,  wIhti.  tli 
is  no  re-demise  clause.  Vvr  (iwyiiiic,  .1 
existence  of  such  re-demise  in  n^t  I'ssi.ntj'ii 
the  mortgagor  retaining  poMses.simi  until  ,y^^ 
where  from  tho  tonus  of  the  iii(ii't>.',iL;,;  snob  rii 
I  V  be  implied  ;  and  I'orter  r.  Kliiituir,  (|  [• 
:i;i.>,  and  Huttan  r.  Beamish,  10  ('.  p,  DO,  arei 
authoritius  to  the  contrary.  Sdimul  v  Vn,,// 
28  CM'.  240. 

The  plaintiff  mortgaged  to  H.  15.  ocrt.iin  ijno, 
with  a  proviso  for  a  (lofeazance  111!  payniuiitwit 
in  a  year,  and  containing  covoiiiint.s  t',ir  [,,ivn,„ 
and  for  entry  on    nonpayment,  or  iu  o;'y,,  t] 
mortgagor  should  sell,  &c.,  the  gooils  or  any, 
them  without  the  mortgagee's  writtuii  asj^j 
Tho  usual  statoinent  as  to  puttiiit;  the  ninrtaiK 
in  possession  was  struck  out.     H,  b.  .issiinieifj 
defendant.     Sub8e(inently  the  plaiiititr  daimin 
to  have  the  defendant's  verbal  assi'iit,  whiijiti 
defendant  wholly  denied,  sold  sonic  of  thejdoj 
to  H.  B.,  whereupon  defendant  took  the  [mjJ 
and  removed  them  off  the  premises,  hwuU 
were   forcibly   brought    back   by  iil.iintitF,  J 
seized  by   his   landlord    for    rent.     IWdjla 
then  replevied  the  ^oods  and  sold  tlieiii  luacf 
tion.     The  plaintitl  having  .sucmI  (lefi'iulaiit  k 
the  taking  and  conversion,  the  jury  fouiiiltii 
dcfondant  verbally  consented  to  tliu  salti-HdJ 
that  defendant  was  entitled  to  take  the  i;<>li 
that  even  if  in  equity  a  verbal  assent  winilJ  k 
sufficient  if  admitted  or  clearly  iiroveil  tn  In 
been  given  and  acted  upon,  tiie'  evidence  im 
failed  to  establish  such  assent.     Helil,  alntii 
even  if  plaintiff  could  recover  it  wdiild  iriili:^ 
to    tho    extent  of  his   interest  iu  the  gii 
Quicre,  as  to  the  effect  of  the  absence  nf  ilien 
demise   clause   on  the   particular  form  4 
mortgage.     Bunker  v.  Emmainj  it  uL, 
438. 

A  chattel  mortgage  contaiiie('  a  j)rnvi«f '''jij 
case  the  mortgagor  should  attempt  tu  sell  Jtj 
the  mortgage(l  goods,  or  any  of  them,  wiii,^ 
the  mortgagee's  written  consent,  the  niortjij 
might  enter  and  take  the  goods.  The  mortjij 
witnout  such  written  consent,  sold  ,1 1 
horses,  part  of  the  mortgaged  goods,  to  tbepi 
tiff,  when  the  defendant,  the  mortgagee,  eBta 
and  took  thorn,  and  after  keeping  them  hid 
days  he  returned  them  to  the  plaintiff,  wltn 
not  8ub8e(iuently  disturbed  in  his  [kwi 
The  plaintiff  having  sued  the  defendant  ioiii 
taking: — Held,  that  he  was  entitled  to  i»)i^ 
for  that  the  evidence, as  set  out  in  thecase.slie 
that  the  defendant  either  verbally  cniiMtd  I 
the  sale  or  acted  in  such  a  manner  as  est»;ji 
him  from  denying  that  the  property  i.ij!*i| 
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^  weru  tlu!  same  k"imI'<  ;i«  thdm, 
oimm  V.  /Vidir,  T,  t}.  15.  ijj^ 

it,  it  apitoareil,  in  nrder  towiz, 
cr  tho  (liHtress,  Inoki'  int,,  the 
iiig  oiicn  tlie  wiinldw.  1)1^.^ 
,t  of  action  of  till'  iilaiiitilf  (ttj 
refor.  A  new  trial  \v:i»  ^rnnttil, 
•rtaiii  the  facts  iiior'  fully.   //,. ' 

ortf^age  need  nut  iic  uiulir  sd; 
itain»  no  re-ilcniisi',  tliu  iiinrtgige*  I 
iietliato  jKiH8uH»i(PM.     I'til^rm  v 
,,3»(^B.  371. 

,-in^!  McAulay  r.  Alli'ii,  'Jftc.p 
ction  will  not  lie  liy  a  niuit 
ainst  the  niorttiiigif,  tn 


. —    -        „  „    ,      -  w/trt 

default  in  yaynuiit,  wlur.'  tiwe 
80  elaUBe.  Per  dwyiiiu',  .1,  t||j| 
uch  re-ileniise  is  nut  essiiiti;J  i 
retaining;  iioHsession  until  ■lui'anltj 
e  termaof  the  ni(irt>.'in;i,  siichrigluj 
3(1  ;  and  Porter  r.  Mintutl',  di, pj 
an  r.  Beamish,  10  ('.  I'.  IK),  utc mt I 
tho  contrary.     -Vik/kk/ v.  („„;(„  j 

:T  niortgaf^ed  to  H.  ii.  ctrt.iin  gioJi I 
1)  for  a  defeazance  on  iiiwiiicntwali.j 
containing  coveuiints  fur  ii:>yiiitiii,| 
r  on    nonpayment,  nr  in  ciut  ft|l 
ould  sell,  &c.,  the  gooils  (iranycjl 
t  the  mortgagee's  writtuii  asjtml 
.tenient  ns  to  imttinn  the  inortflj(e| 
was  strnck  out.     H.  H.  assigiicltoj 
Sul)se(inently  the  iiliiintiir  dmm 
lefendant's  verlial  assent,  wliithti 
loUy  denied,  sold  siinie  of  thepoil 
lereupon  defendant  tucik  the  t«i 
I  them  off  the  iireniises,  Irat  M 
y    brought    baok   hy   iilaintitf,  a  ^ 
18   landlord    for    rent.     HeiiiiL 
■d  the  goods  ami  Sdld  them  liy  anvj 
)laintitf  having  sued  deleinliiit  f 
ml  conversion,  the  jury  imnlfii 
irhally  consented  to  the  salei-HeH, 
int  was  entitled  to  taku  the  «(4l 
in  ecjuity  a  verhal  assent  wniilJIi 
admitted  or  clearly  iimvid  U  U 
and  acted  npoii,  the  evidence  iiif 
ihlishsuch  aasent.     Held,  alsi.ta 
itiff  could  recover  it  wmdd  inilyU 
ent  of  hia   interest  in  the  (,•» 
)  the  effect  of  the  absence  nftiieii 
ISO   on  the   particular  tdrm 
Bunker  v.  Emmany  d  al.,i)tl 

mortgage  containe(i  ^  pinvl»'-''-4iJ 
irtgagor  should  attemiittn  selU 
ged  goods,  or  any  of  them,  ml!a 
zee's  written  consent,  the  niurtja 
■  and  take  the  goods.  The  niortjirf 
ch  written  consent,  sold  a  piiij 
;  of  the  mortgaged  goods,  totlieplfl' 
he  defendant,  the  mortgagee,  enta 
liem,  and  after  kecpuig  themk.*" 
mrned  them  to  the  plauitifl,  wt 
uently  disturbed  in  Ins  ii<«iia 
iff  having  sued  the  defendant  Wi 
leld,  that  he  was  entitled  to  H 
!  evidence, as  set  out  in  theCMe,il8n 
efendant  either  verbally  coumWJ 
•  acted  in  such  a  manner  m  esto^ 
denying  that  the  proiierty "  - 


BOUNDARY. 


'■i 


I .),,  pbiiitiff.     Bunker  c.  Einnmny,  'i8  C.  P.  438,  , 
Hijtiiyuislii'd.     Helil,    also,    that    the    plaintiff  i 
Ifciiil'i  iiiily  recover  damageH   for  the  four  dayM" 
Lrti'iitiiiii.  ami  not  for  tlie  value  of  the  iiorses  in  1 
liuitioii.     Lo'i'-ti  V.  MrSlo;/,  '.'»  C.  P.  M. 
\  (.hattel  mortgage  in  the  usual  form  on  cor 
|„u ({(iijiLs  to  secure  tlie  payment  of  )}\,7iH)  h^ 
kaliveiirly  instaliueuts,  containud  no  redumist 
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blasp}ii:mv. 

See  /n  re  Dom-Uii,  20  ('.  P.  |(W,  p. 

See    also   Pninjle    v.    Tl,,-   <  Wpomtion  of  llw 
Town  0/ Xnjxtii^,;  43  Q.  B.  28.1. 


1981. 


It  was  providecl,  however,  ti;at  on  do 


lUh 

■(liiise 1  .■  --, v>- 

liiultiit  iiayinent,  iVe.,  or  in  caao  of  the  mortgagor 
|jtt,,iii|itnig  to  sell  or  part  with  tlio  possossion  of 
Itjit  giiiiiU  without  the  mortgagee's  consunt  in 
IrntiiWi  *^'''   '''"  mortgagee  might  outer  an<l 
ike  the  land,  ami  sell  the  same  ;  and  also  on 
jeiauitdt  payment  tlie  mortgagee  might  distrain; 
Imrther,  that  it  should  not  l>e  incumlient  on 
%:  iiiiTtyagee  to  sell  and  dispose  of  the  goods, 
t  ill  case  of  such  default  shonhl  peaceably  and 
raiutly  have,  liid<l,   and  oouupy  tlie  said  goods 
lifhciiit  the  let,  tSce.,  of  the  nn)rtgagor.      Before 
.lefault  was  made  tho  nuirtgagee  entered  and 
dand  sold  the  goods,  for  winch  the  mortga- 
Br  hniught  an  action,    the   lirst   and  second 
louiits  lieing  in  trespass  and  trover,  and  the  third 
ioimt  being  for  seizing  and  selling  tho  goods 
(jthiiiit  the   plaiutill's   consent   before  default 
•,  whereby  the  plaintiff  was  doi)rive<l  of  his 
_  til  redeem,  ite.;— Held,  that  tho  plaintiff 
„g  entitled  to  recover  on  the  tiiird  count,  the 
Jiiiitiff  Iniing  entitled  to  tho  restitution  of  his 
Kijicrty  on  the  performance  of  tho  condition  on 
ikieb  lie  mortgaged  it,  which  tho  mortgagee  by 


I. 


BOM). 
Bonds  kok  tiik  DisciiAndR  ok  \s  Okik:k, 


IF.   PiiocKKDiNd.s  ON  Hon »s,  4342. 

III.  Indkmnitv  Bono,  4342. 

IV.  CuowN  HoM).s—.S'«r  Crown  BoN-DM. 


I.   Bonds  for  thk  Di.scirARdK  ok  an  Ofkick. 

See  /^v//,,,,  ,-.,.  )•(■/.  Fonl  v.  MrhW,  .')  P.  R,  309. 
242i).  ' 


1> 

Set"  also  Viiniiila  Ayrlni/liinil  l„.%  Co    v 
it  III.,  30  0.  J'.  350.  '  ■     ' 


Wall 


H.    PRO('KKDIN(iS  ON  BoNDH. 

See  ilrccrH  lu:  v.  JohiiHton,  40  Q.  B.  116. 
III.  Indemnitv  Bond. 


I « iiingfnl  act  had  prevented  from  being  ac 
miilished.  .Semble,  per  Wilson,  C.  J.,  disap 
oniig  of  Porter  r.  Flintofl',  (>  0.  1'.  340,  and 
e  cases  following  it,  that  there  was  an  implied 
riitt"iio8se.ssion  imtil  default,  and  therefore  the 
Wiititi'  was  also  entitled  to  recover  in  trcsiiass 
Jtriiver.    Biiijlunu  v.  Bettiimm,  30  C.  1'.  438. 

:  Bui/s  V.  .Smith,  9  L'.  P.  27,  p.  59."),  affirmed 
kajipeal,  ()  L  .).  182  ;  J'att'ruou  v.  Miiiitj/iaii  vt 
tSDy  "   "" 


II 


182 
371,  p.  4339. 


VI.  Miscellaneous  Cases. 

n  an  action  against  a  Division  Court  bailiff'  for 
Jiij;  nnder  execution  a  horse  which  tho  jdain- 
Iclaimed  to  be  exempt,  it  appeared  that  at 
I  time  of  the  seizure  and  sale  the  horse  was 
loiled  in  a  chattel  mortgage  given  by  the 
iititf  to  one  M.  :— Held,  that  tho  defendants 
1  nut  set  up  the  right  of  the  mortgagee  ivs  a 
Bee.    McMarliii  v,  Hurlburt  et  aZ,  2  App. 

Hcsband  absent  from  the  country— Mortgage 
'wile  on  furniture  purchased  by  her— Right 
ibaud  agaiust  mortgagee.  Sec  J/alpeuiiij 
?timud;  .S3  Q.  B.  229,  p.  1677. 

brtgage  on  ship— .Sale  of  ship  under  foreign 
Bent  and  purchase  by  mortgagee— Effect  of 
"  ■'•'  of  action  for  mortgage  money.  See 
mm  V.  Higjim  et  ai,  37  Q.  B.  308,  S.  C. 
^B,274,  p.  3570. 

W,  tliat  an  execution  against  an  insolvent 
» 19  superseded  by  an  attachment  in  insol- 
f,  and  a  chattel  mortgage  void  against  an 
Itiou  creditor,  but  good  against  an  assignee 
lolvency,  prevails  over  an  execution  so 
leded.  The  Omario  Bank  v.  Wilcox,  43 
i  460, 

piack  V.  Drouillanl,  28  C.  P.  107,  p.  3359. 


Tlio  bill  alloKod  the  purchase  by  the  plaintiff 
of  certain  land  which  at  the  time  was  subject  to 
a  mortgage  not  then  due,  and  which  tho  veii.lor 
agreed  to  pay  off ;  an.l  that  having  convoyed  the 
land  to  tho  phimtill'  by  a  deed  containing  covo- 
nants  for  (,u.et  enjoyment  and  froodoiu  from 
incumbrances  he,  with  a  surety,  execute.l  a  bon.l 
to  the  plaintiff  "  coiidith.ned  to  indemnify  and 
save  her  harmloss  from  the  said  mortL'aL'o  •  " 
that  the  mortgage  Iiad  since  become  due  and 
payable  ;  and  the  plaiiitill'  i)raye<l  that  the  .lofen- 
(lants  (the  vendor  and  his  surety)  miirht  be 
ordered  to  pay  it  off'.  Tho  bill,  however,  did 
not  contain  any  allegation  that  the  plauitiff  had 
been  disturbed  in  her  possession  or  hindered  in 
the  eiijoynient  of  tho  premises  ;  neither  did  it 
allege  any  demand  of  payment  ))y  the  niortca- 
gees.  A  <lemurrer  by  tho  surety  for  want  of 
equity  was  .allowed,  with  costs.  Leeoilw/  v. 
f)md/i,  2u  Chy.  250. 


BOOKS. 
See  Doupe  v.  Stewart,  28  Q.  B.  192,  p.  4262. 


BOUNDARY. 

I.  Trial  of  Questions  of  Boundary    in 
Ejectment,  4342. 

II.  Pleadinos  in  Trespass  where  the  Dis- 
pute Ls  AS  TO  Boundary— .S'ec  Tres- 
pass. 


I.  Trial  of  Questions  of  Boundary 
Ejectment. 


in 


The  plaintiff  in  ejectment  described  the  land 
claimed  by  him  as  that  part  of  lot  24  comprised 


V,, 


i 


s- 
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within  tlu'Mc  liinitH  ;  I'lHiiriu'iicin^'  at  tliu  Mniitli 
Wi'Httrly  (.'(inii'i'  of  lut  'J I;  tlii'ii  iinrtli,  |iaralli'l 
witii  tcivMi  liiiti,  'JO  left  ;  tlii'ii  raHtcrly  |iaralk'l 
witli  till'  Niiiithi'i'ly  limit  of  hmIiI  lot  to  town  lino  ; 
tlu'it  Houtlii^i'ly  aloii^' Hail)  liiii^  to  tlii' Hoiitlivrly 
limit  of  Naiil  lot  'Ji  ;  tlicii  wi^stcrly  aloiii;  Hiiiil 
Bolltlicily  limit  to  the  iilaci'  of  lirgiiiiiiiiK.  iK^frii- 
(laiit  aiipcai'iMl  ami  limited  hix  (IcIriiL'u  to  the 
laiiil  <lcHcril>cil  as  rommcnciii^  at  tlu'  iiorth- 
caMtfi'ly  ooriicr  of  lot  '-'"i  ;  tlinii'd  Moiitlicily  along 
thu  liiiMtcrly  liouiiilai  V  of  waid  lot,  -0  f<'t't,  to  a 

{loint ;  tlioncii  Hi'stcrly,  at  ri^ht  aoL;!.  -i  to  naid 
Miundai'y,  i  i  a  point  on  the  wi'Mtcrn  oonndary  of 
Bnid  lot'.'.*);  thuni'i.'  n'ttliii'ly  along  naid  iionn- 
dary.'-'O  fuut,  to  a  liiniit  on  tlio  lionndiiry  line 
Iwtwecn  lotM  '-4  and  'J'l  :  tlunri.'  oaMti'i'ly  along 
Bnid  lant  nieiitiont'd  honndaiy  limi  to  tlio  plat'o  of 
begi  ooiig;  "and  wliii'li  is  sought  to  hu  rccovt'i'cd 
in  this  action  as  Kring  part  of  lot  "-4."  l,ot 'J4 
adjoined  and  lay  to  tlu'  north  of  lot  if.').  It  was 
admitted  at  the  trial  that  tlie  plainliir  was  en- 
titled to  the  south  h.ilf  of  "Jl,  and  defendant  to 
the  north  iialf  of  il."),  and  the  learned  judge 
thereniion  held  th.'it  there  wa.i  nothing  to  try, 
and  entered  a  verdiot  for  the  idaintitr;  hut- 
Hclil,  that  the  (luestion  of  the  true  position  of 
the  boundary  line  between  the  lota  was  sub- 
stantially raised,  and  should  havo  been  trictl. 
Arc/irr  v.  Ki/tou,  24  C.  }'.  liT). 

hi  ejectment  to  try  a  ijuestion  of  boundary, 
the  plaintitT  claimed  the  north  half  of  hit  31. 
Defendants  limited  their  defence  to  a  piece  de- 
aeribcd  by  metes  and  bounds,  giving  notice  that 
they  claimed  it  as  part  of  lot  3'2  :-  -Hold,  that 
the  plaintitr  was  not  entitled  to  succeed  on 
proving  his  title  to  lot  Itl  ;  l»ut  that  it  was  for 
him,  seeking  to  change  the  iiossession,  to  shew 
that  the  piece  in  dispute  was  part  of  that  lot. 
Palmer  v.  Thornhn-k  it  al.,  27  (J.  P.  291. 


BllEWiniS. 

As  to  the  powers  of  the  Dominion  and  Provin- 
cial iiUgislatures  to  tax  and  regulate  the  trade  of 
a  brewer.  See  livijina  v.  Taii/ur,  36  Q.  B.  183  ; 
Hetjina  v.  Sewrn,  2  .Sup.  Gt.  K.  70. 

[See,  also,  41  Vict.  c.  14,  0,] 


ti'ct,  whodrt^w  till'  plans  thereby  ti(ii,||,,,i 
the  foundation  wire  to  be  dug  luljdiiiji,, 
[ilaiiitilT's  foundation  wall,  and  tli(>  i|iM,t|, ' 
trenches  was  shewn.  This  Work  Wiis  |,,[, 
a  contractor,  and  throiigli  Ins  iie;:li(^.i.|||.,,  . 

gillg  the  trenches,  ite.,  the  Willi  ii|  tlii'  hlni, 

house  fell  :      Held,  that  the  pluiiitiff  liy'tv 

I  years'  user,  his  Imiise  iiaviiig  bei  u  Imjlt  j,,, 

!  time,   had  aeipiired,   if  that  \\v[;i  um;*^;^^ 

maintain  this  aetimi,  the  right  tn  siiiiiMirt  f 

house   from    defendiiiit's  ailjactrit  su'\\, 

also,    that    the    defeiidnnt    Was    lialpju,   f,, 

'damage  arose,  not  in  a  niattei'  I'l.llnt,  r.tl  ti 

ill  the  perforniaiiee  of   the  very  ,ut  win, 

contractor  was  emiiloyeil  to  peifdiui,    n,,. 

Hunter,  7  II.  *  N.  H-J'i,  and   llowvi- ,..  1',;, 

K.   I  <.).  H.  hiv.  ,'<2I,  commeiiteil  ii|i,,|,    \ 

linnMr  v.  t)iirrl,,  2»  ('.  r.  •-»(!!». 

I'laintill',  tenant  for  years,  siucl  fur  juji 
his  stock  in-tr.iile,  caused  by  )\U  hhH  f 
from  ilefcndant's  excavation  on  mi  lulidiu]!, 
The  wall  was  over  twenty  years  olil,  Km 
had  been  unity  of  seisin  of  botli  jiits  t(,|  ■^ 
about  the  middle  of  the  period.  Tlaii  |i|,',|| 
landlord  sold  defendant  s  lot  in  fee  :  llidi 
no  easement  had  been  acnuired  by  la|i»e{ii 
Held,  also,  Cameron,  .1.,  diss.,  tljut  tlitrt 
evidence  of  negligence  in  fact,  ciiisinL'  ilaj 
and  that  the  plaintitl' could  tlicrefori;  ninvir 
spective  of  any  aci|uired  casement.  Htl,! 
that  lateral  support  to  land  in  its  iiatiiralst 
a  right  of  property  :  that  the  right  t"mii,n,| 
buildings  is  an  easement ;  and  that sikh an 
ment  is  not  within  the  I'rescriptinii  Act  Ui 
whether,  on  the  authorities,  ttie  laiiilinnl  i 
ho  conveyed  defendant's  lot,  did,  liy  imiilitj 
of  law,  reserve  the  right  of  siip|i(iit  folijj 
existing  wall,  and  the  grantee  tlitivliy.itt 
to  such  roHerv.ation.  Remarks  en  tin.  law; 
damages,  where  the  land  is  wcigiitcd  withl) 
ings.  Per  Cameron,  .1.,  the  cviikiae  dij 
disclose  negligence,  entitling  plaiiitiU'tnkft 
BiirkiiH  v.  Smith,  44  Q.  H.  4'_VS.  This ,  .. 
been  reversed  in  Appeal,  3Uth  .Juiif,  iSiO, 


BUILDING  SOCIKTIE.^ 
I.  Ofkickhs,  4344. 

II.    M0HTUA()E.S,   4344. 


BKII)(;E. 

Injury  to  a  bridge  by  a  steamer  drifting  against 
it — Evidence  of  negligence.  See  The.  C'atitraiiui 
Bridije.  Co.  V.  Jlokuml)  ct  al.,  21  Q.  B.  273,  p. 
2523,  . 


BUILDINGS. 

I.  Lateral  Suppokt,  4.343. 

II.  Neolioence  in  Care  and  Construction- 
OF — See  Negligence. 


I.  Lateral  Support, 

The  plaintiff  owned  a  dwelliujf  house  for  20 
years,  and  the  defendant  intending  to  erect  a 
house  on  her  land  adjoining,  employed  an  archi- 


I.  Officehs. 

As  to  the  nature  and  duration  (if  tluMKi 
ment  of  a  clerk.     See  Jlin/ltni  v.  Tl„ 
Permanent  Buildmj  ami  SaiuiKjHi  SocitMi 
221. 


II.    MoRTdAi 

By  one  of  the  rules  of  a  bui 
provided  that  "If  any  meuib        J! 
have  his  property  discharged  iruin.i 
the  society  before  the  expiraticm  ul  ti.^ 
for  which  it  has  been  taken,  he  slialitieil 
to  do  so  on  payment  of  all  rc-iniymenul 
fines,  01  other  sums  due  in  respect  tlieiwii 
the  time  of  redemption    *    "    amliiftlieji 
value  of  future  re-payments,  eiilcul..tfll  »| 
end  of  the  term,  and  discouuted  at  iuciiit 


13h| 

,   w.T.^   til   l>f  'li'K  ■'>'lj"imimi,J 
iiliiticm  wall,  ii"'l  'I"'  '''■I'tli'ftlm 
hIi.'WIi.     TliiH  work  wii»  k„utt,,l 
iii.l  tliroiiuli  lii«  iitvliui'iiK  ii,,iij.j 

llf».    fii:.   til''    ^^■""    "'   *'"    l'i™:llf|l 

Iclil,  tliat  till'  iiliinititr  I.J  tvutjl 
w  li(H\Ho  liiiviiig  lit' II  liiiiltt..rita| 
luiri'il,  it'  tl'i'*'  ^^'''■"'  i"'i»"riry  m| 
ivrt.ii'ii,  till'  rijitit  til  Miiii|K.ni,i,. 
\».f»'iiiliilit'H  iiiljariiit  snil,  II,, 
1,1   .lt.'fciiil;iiit    was   liiil.l,.,  i,,r  •; 

not  ill  a  luatti-r  nill.iti tM  ti.,  iitt| 
miviii'f  of  the  vi'.ry  Mt  wlinlnii, 
\n  I'inidoyt'l  to  iiiiti.rm,    ItinlerJ 
*  N.  H'2(i,  mill  I'liwiv '•.  lV;iti> 
iv    IVil,  I'ciimiii'iittil  uiioii,    ir/„[l 

rh',  '28  (.'.  r.  2r,il. 

fiiaut  for  yi'ars,  mvi\  fur  iujiiry , 
trade,    ciuiMi'il    l)y    hi*   wiill  ij^ 
lilt's  I'XiNVVatioii  oil  ail  ailjniiiii^ln 
,»  over  twenty   Svmh  ulil,  l,ut  ilJ 
ity  of  Huiwiii  »f  '"'tli  li'tnim  auJ 
iiliUo  of  thii  jicriod.     Tliuii  iiliiiiitifi 
il  (luffiiilunt  H  lot  ill  (if  :    HiM.tiif 
;  .hail  bw'u  actiiiiniHiy  lajiaenjna 
I'liiin'i"",  •'.,  <li»'*.,  tlmt  tlivM 
negligt'iicu  in  fivct,  causing  ilimj 
!  i)laintitl' could  tlienfuif  iiciiv,r,ini 
any  iieiiuired  cawiiiit'iit.    llilil,i 
sniniort  to  land  in  its  natural  sutil 
ropurty  :  that  the  light  tn siiiiijurtj 
I  an  eaHcuient ;  ami  thntsiuhana 
;  within  the  rrescrijitimi  Act.  Ijiu 
n  the  iiuthoritiett,  tiie  Uiiilliinl  »li( 
d  defeiidnlit's  lot,  did,  liy  iuiiilitJM 
erve  the  right  of  siniimit  tuliHiiX 
\11,  iviui  the  grantee  tlitnliv  iitKt 
(ervatiou.     Keniarks  mi  Ik-  Imui 
vhere  the  land  is  weiglitcil  witlil)ii3| 

Cameron,  J.,  the  eviikiuc  " 
uligence,  entitling  iihiintilltHiuvJ 
Smith,  U  Q.  a  4'.'S.  Tills, iisti^ 
sed  in  Appeal,  SOtli  .luiiu,  bHi. 


m'> 


CEHTIORARI. 
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BUTLDINd  SOCIETIES, 
Kii'F.KS,  4344. 

DHTUAttEH,   4344. 

I.  Offioeus. 

he  nature  and  dnratioii  of  tin  .iij; 
a  elerk.  See  V/^/Ai."  v.  1%  >■» 
U  BtiildiniJ  ami  <S'ttriHy.<  .Sofielj,  3HI 


II.  MoimiA" 


rvsl 


!  of  the  ralea  of  a  bui 
that  "If  any  i"«"''' 
property  discharged  troin 
ty  before  the  exiiinvtimi  oi  tui.^ 
^i  it  ha8  been  taken,  he  shall  be  ill 
.  on  payment  of  all  ic-iiaymtnt^ 
other  sums  due  in  respuct  tkrecu 
of  redemption  *  *  amli'itli«r 
future  re-payments,  ciikui..W 
lie  term,  and  discounted  at  iuck 


Lurost  luiil  ""  "'"''''  t"""*  "«  t'lu  diroctoPH  may  | 

litiriiiiiii-'.  '    '"'^  etreet  of  a  perHoii  ohtaiiiing  a 

Iwii  fmiii  ''"'  ""'-''^''■y   **''"^>  *■''"''   ''^'   beeanio  a 


f(,llllHT  I'f  t'l' 


Nociety,  and  iih  hiiiIi  aM.icnted  t 
1^1  till'  ra'''"  tlit'ieof.     'I'liirufore,  whuru  a  Huit 

IL  iiistitiiti'ii   iipi'n  a   tgagu   by   reason  of 

Iftiiiilt  li.'»viiig  I"'''"   inado    in    reiiayinunt,  tiiu 

„i,rt    Hi'lil.  the   Hoc'icty  had   the  right  to  nay 

,,ii  «li,it  tcniiM  the  future  ropayiiiuiit^  hIiouIiI 

,,,,iii|,iitnl,  ami  that  if  the  Hoeiety  Maw  lit  to 

tlicy  iiiiiM   iimist   on  repayment  of   the 

1|,„|,,  ;,iii,Hiiit  iif  the  iMoi'tgage,  wliieh  iiieliided 

iiiillL'l|i:il   «I1UI    and    ilitiTeMt    for   the    whole 

.rii»l  till)  iii'irts'"^''' '""'  to  run.      l\'i.s/i  rn  < 'mi- 

I  bm  'M<l  Snriiiij"  Si„-li  fii  V.  Iloihjrs,  i>2  Ciiy. 

I'.v  mil'  iif  till-'  ''"lea  I'f  a  Savings  and  Ijoan  So- 
iitv,  vvliii'li  well'  suli.serilied  by  all  iiieinlicrs  on 
ij.jj'nJiu'jiMii.s  or  aih'aiieeK  of  .slmi'es,  it  wan  pro- 
jilwl  tli.it  when  a  payment  oil' of  a  mortgage 
iiiaik  liitore  it  liecanii^  due,  the  presiimt 
iliiiMif  fiitiui'  re-liayiiients  should  lie  ealeulated 
itlw  iiiil  iif  the  term,  and  discounted  at  siieli 
iti'i.l  iiitiii'e.^t  and  on  HUeh  terms  as  the  diree- 
jiiiiglitileti;riiiiiie;  and  by  another  of  the  rules 
J  iliructorH,  en  default,  were  empowered  to  sell 
(iiiiirtgageil  estate,  and  on  such  sale  to  retain 

He  money  as 
Bul.l  he  iie','u.«ary  to  reiieem  the  jiroperty 
■suaiitto  the  iirovisiims  contained  in  the  foro- 


iiiirijj.ijit.i  >.^i...>.v,  ......  ....  ........  .,„ 

auplv  »"  iiuicli  "'  the  iiurehase 
1.1  he  iie','u.«ary  to  redeem  till 
suaiitto  the  nrovisiims  contained 
jik'rule  ;— ileld,  that  the  master  iiroeeeded  on 
icriniu'iiiis  principle  in  calculating  interest  on 
)  sum  ailvniioed  at  nine  lier  cent,  from  the  date 
I  it*  ailviuice  until  the  (lay  amiointed  for  pay- 
lint;  iinil  that  he  was  bound  to  ascertain  the 
BUiit  necessary  to  discharge  the  mortgage  by 
I  same  rules,  and  on  the  same  principle,  as  the 
ictiirs  of  the  society  computed  the  same. 
VI,.  V.  (JruHc,  2t)  Chy.  4r)'.>. 


lee  isujiif'ntr  Sii . 

IQ.  a  100. 


'iiiij^  anil  Loan  Socieli/  v.  Lucas, 


BY-LAWS. 

ISiiioe  the  .31  Vict.  c.  .30,  s.  33,  O.,  as  amended 

\\1  Vii't.  c.  4,3,  >.  -2,  transferring  the  power 

Irei'iilatiii^'  luid  li  •■  !i-iing  livery  stables,  fcc,  in 

pes,  t.itlie  Iio;iril  of  commissioners  of  police, 

I  the  30  Viet.  c.  48,  s.  .335  (now  R.   S.  0.  c. 

|4,  s,  415),  making  it  their  duty  to  exercise 

iiiwer,  iuiil  repelling  all  acts  inconsistent 

brwitli,  hy-liiws  pi'e\iou8ly  passed  by  corpor- 

os  for  the  purpose  have  been  rendered  inop- 

Bve,  and  a  cnuvictiou  under  such  a  by-law 

Jtli.ri'for.' i(n,<ished.     Ki  (jinny.  inncox,4AQ,, 

.  J„    itting  in  vacation. 


CANAL 

B  law  apnlicable  to  natural  streams  was — 
J  applicaole  to  a  canal  which  was  a  natural 

f  of  water,  though  in  an  artificial  channel. 

\nd  V.  IMdid    ■  al.,   .•"!  Q.  B.  391,  p. 

to  the  power  of  a  can.al  company  to  lease 
pcorn  or  delegate  its  powers.  See  Hinck- 
^iGiltlmkeve,  19  Chy.  212,  p.  3211. 


CAPIAS  A!)  SATISI-'ACIKNDUM. 

llndor  what  <^ireumstaneeH  a  ea.  sa.  may  1h> 
sued  out  after  isHue  ami  before  return  of  a  t\,  fn. 
See  /{„.i.i  >'/  „/.  V.  /Iryuu  lUiil.,  2  L.  J.  89.— (j.  L, 
Chanib.  — Draper. 


('AU|{|KI{,S. 
1.  Who  ahu  Common  C.\nnrKiiH,  434(5. 
H.    I,i.uiii.nv  .\s  ('.\i(Hii;i;.s  ur  Waiieiioi-.se. 

MEN,  434(i. 
III.    C()SVK.V.\M'|.;  ol<loo|i.s. 

1.  tnni'fiilli/,  4.34(i. 

2.  \y/ini  l-'irf  III)  ,.rni„fi/or  Xoii-/iir/iinii' 

aiirr  of  Colli racl—Si:   r-'iiii;. 

I.   Will)  .\itK  Common  CAiiiuKRs. 

A  luniberinan  agreeing  to  carry  lumber  for 
hire  at  the  re(|iiest  of  the  owiier'thereof,  does 
not  tliereby  become  a  eoiniiion  carrier.  Jic 
CuiimU,  CorHiti-ii  ami  Ciiiii/ilii//,  SI  Chy.  519. 

II.    Ij.Vltll.ITV  A.S  CaKKIKKSOK  WaKK SI-.MIlN. 

See  Ihckfit  \.  Uniiiharl,  1  ().  W.  l,SS,p  .39|<). 
Vliu-toii  V.  l)id-«uii  it  al.,  27  C.  r.  170,'  p.  3.580.' 

III.    CoSVEVANrK  OP  OoODS. 

1.   fiiiii  rally. 

Address  on  j.ackages  diU'ering  from  that  on 
iibstraet— Action  for  negligence  in  .^oing  by  the 
""■■••      "'■■"    "     ■      V.' Jlor.it,    13  Q.  M.  141,  p. 


latter 
40.51. 


Sec  JIunlir 


Obligation  as  to  delivery  of  goo  Is,  where  the 
consignee  cannot  bi!  found.  Ukte  et  al.  v.  lieattii 
Hal.,  28  C.  r.  470,  i).  .3,582, 


CERTIORARI. 
I.  In  Civil  Case.s. 

I.    Til  liemorp  from  Dlmion  Coiirln,  434fi.  * 
II.  In  Ciuminai,  Cask.s, 

1.  Ti>  lirin;/  up  Voiivictiuns   or  Dciiciitiiins, 

434(;.  ' 

2.  To  lirinij  up  IiuUrtmimtt,  4347. 

I.  I.v  Civil  Cases. 
1.   To  Itiiiiori'  from.  Dirisioti  Courts. 
A  suit  -will  be  removed  upon  it.s  being  shewn 
that  (juestions  of  law  as  to  the  Statute  of  Limi- 
tations will  assist  at  the  trial,  liidleijw.  Tullock, 
3  L.  .1.  14.— C.  L.  Chamb.— Hagarty. 

II.  Ik  Criminal  Cases. 

L   To  Brimj  up  Convictions  or  Depositions. 

Notice  of  appeal  given,  but  insufficient— Cer. 
tiorari,  therefor  not  taken  away.  Regina  v. 
Caswell,  33  Q.  B.  303,  p.  3484 


'•«':. 
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CHEQUE. 


A  certiorari  issued  on  the  12th  April,  1872, 
on  notice  of  defendant  to  a  police  magistrate  to 
return  a  conviction  for  selling  licpior  without  a 
license.  The  wr.  t  was  returned  on  the  21  st  May, 
in  Easter  Tenn,  with  conviction  and  recogniz- 
ance, and  Ixith  defendants  appeared  to  it  by 
taking  out  rule .  The  prosecutor  then  obtained 
a  rule  nisi  to  (piiish  the  certiorari,  and  for  a  pro- 
cedendo to  the  police  magistrate.  But  up  to 
this  time  there  liad  1)ccn  no  motion  to  ([uash  the 
conviction  : — Held,  tliat  the  proper  practice  is, 
that  an  appearance  to  the  certiorari  should  be 
filed  in  the  Crown  office,  and  the  case  set  down 
on  the  paper,  so  that  either  party  might  move 
for  a  conviction.  That  the  defendant  was  in 
default  in  not  having  moved  to  ({uash  the  con- 
viction, or  set  down  tlie  case  on  the  paper. 
Senible,  that  an  afhrnance  of  the  conviction  by 
the  prosecutor  is  necessary  to  obtain  the  costs, 
and  furtlier,  as  this  was  not  done,  the  court  de- 
clined to  estreat  tlic  recognizance.  A  procedendo 
was  awarded,  it  being  tliought  more  advisable 
that  the  police  magistrate  sliould  enforce  the 
conviction  than  the  court  above.  Hvqina  v. 
Flaniwjun,  9  L.  J.  N.  S.  2.S7.— I'.  C— J.  Wilson, 

It  is  improper  to  call  on  the  Court  of  (icneral 
Sessions  to  shew  caunc  to  a  rule  for  a  certiorari. 
Re  Xiish  and  McCmvki.u,  3.3  Q.  B.  181. 

Refusal  to  hear  witne.sses  for  defence  under 
36  Vict.  c.  4.3,  O.  Certiorari  not  taken  away  by 
8.  35.     .Sec  Hi!  Hollaiiil,  37  Q.  B.  214,  p.  11)71). 

Conviction — Appeal  under  38  Vict.  o.  11,  O. — 
Delay — Transmission  of  p.ipers — Return  to  Cer- 
tiorari— Duty  of  juMtices  of  the  peace.  Mee 
Rei/ma  v.  Sltu-c.n,  38  Q.  B.  057,  p.  3489. 

In  the  case  of  a  conviction  for  an  offence  not 
being  a  crime,  afHrnied  on  appeal  to  the  sessions, 
the  writ  of  certioiai'i  is  not  taken  away  by  the 
38  Vict.  c.  4,  O,     In  >r  li<>;,'.s,  40  Q.  B.  284. 

The  affidavit  of  service  of  notice  of  motion  for 
a  certiorari  to  remove  a  conviction,  must  identify 
the  magistrates  served  as  the  convi<^ting  niagis-  ■ 
trates.   But  an  affidavit  defective  in  this  respect  i 
was  allowed  to  be  amended,  the  time  for  moving 
for  the  certiorari  not  liaviug  expired.     Sucli  an  ] 
objection  was  liold  not  to  lie  waived  by  tiie  at- 
torney havini;  accei)toil  service  for  the  convicting 
justices,   and  undertaken  to  s'liew  cause.     Tlie 
notice  need  not  lie  Hcived  on  the  private  prose- 
cutor.    Ji'e  Lithr,  42  (l  B.  20(», 

See  In  re.  Ford  v.  Mr  Arthur,  37  ().  B.  542,  p. 
2492  ;   Retjina  v.  Slimii,  38  (l  B.  557,  p.  ;i489. 


2.   Tu  'irlmj  ii/>  Iiidkliiicnt.i. 

See  Reijina  v.  The.  Ottawa  and  Gloucester  Road 
Co.,  42  Q.  B.  478,  p.  4032. 


objection  taken  at  the  hearing  to  a  1,ii 
grantors  and  grantees  against  tlic  ailvers 
ant  of  the  wliole  property  was  dis; 
Manon  v.  Senvy,  11  Chy.  447. 

See  Cole  v.  Bank  of  Montreul,  ,3!)  (i  [ 
4.349. 


CHARGING  ••RDKI!, 

The  Imperial  statute,  1  &  2  Vict.  c.  11 
force  in  this  province,  authorizes  the  is; 
a  charging  order  against  stocks  .staiidinj 
name  of  a  debtor  "in  his  own  liybt  » 
name  of  any  person  in  trust  for  liim,  "1 
not  apply  where  such  stoi;k8  havu  liueii 
Icntly  assigned  in  order  to  avoid  exi 
Voffrey  v.  /7h'//«,  24  Chy.  344. 

See  Allan  v.    Pheljis  et  al..  23  thy 
4.380. 


CHEESE  FACTO  1!V. 

A  cheese  factory,  called  the  'J"in  (  aii  F 
having  been  establislied  by  a  nuniliur  nf 
called  patrons— namely,  persons  .siiidiiiir 
the  factory,  and  receiving  in  rctiiiinithti 
or  the  price  of  its  sale,  in  proiioitimi  tiith 
tity  of  '■''"  lelivered— they  met  tni'ith 
api,c;iii;e<t  tiiree  of  their  nunihur,  tlioduiii 
H.  M.,  (i.,  and  C,  to  be  a  coiiiiiiittcut.u 
the  business,  and  another,  tlio  ikluiiila; 
A.  M.,  to  look  .after  the  sides  and  iLiimt 
committee.  Itdid  notappeurt<i  uhumtliti 
building  beh)nged.  A.  M.,  actiuiiuudtr u 
tions  from  the  committee,  cntcrLil  intniu'i 
to  sell  to  the  plaintitT  the  seasons's  ilki;s( 
ing  :  "We  have  this  day  sold  the  ciniw 


sig 


CHAMPERTY. 

Where  the  grantors  wort;  in  possession  of  half 
the  property  conveyed,  and  liad  an  undisputed 
life  estate  therein,  but  tlieir  title  to  the  remain- 
der in  fee,  subject  to  such  life  estate,  was  dis- 
puted :— Held,  that  the  rule  laid  down  in  I'rosser 
11.  Edmonds,  1  Y.  &  E.  7,  did  not  apply  to  their 
grantee  of  such  half,  and  that  thu  grantee  might 
maiulaiu  a  bill  therefor..   In  such  a  cose,   an 


factured  at  the  Tin  Cap  Factory,  '&u., 
A.  M.  only.  The  evidence  was  ooiitr.K 
to  whether  his  instruction  were  liniiti 
July  supi)ly  or  e.ttendcd  to  tlio  si;i.< 
appeared  that  the  committee,  after  tlk 
formed  of  it,  assisted  in  the  diiivr 
.July: — Hehl,  in  an  .action  !)y  plaiutirt 
connnitttee  and  A.  M.,  for  not  dcliv 
cheese,  that  the  patrons  were  iiart-niviii 
cheese  made  at  the  factory  ;  ami  thatiit 
connnittee  were  liable  on  the  eontiM. 
whether  all  the  other  patrons  \\iie 
also  ;  but  there  being  no  jilea  in  t!iu  aKit 
it  was  unnecessary  to  decide  this  •|nt 
M.,  on  being  sued  alone,  jdeailed  tlifij 
of  the  other  defendants.  I'er  (iait,  L 
precluded  from  insisting  that  lie  «i 
if  they  also  were  not  liable  with  h)ra. 
Morrimn  et  at.,  2(5  C.  1',  124. 

The  contract  after,  agreeing  to  sell  tiiu 
stated:  "We  commenced  making  (ni  tliv 
July.  Have  now  on  liand  -  eiiceso.  Wil 
until  31st  Oct.  Will  have  S(H)  to  !KK)iiiiiiii 
Helil,  that  this  was  not  a  contract  fur  in 
to  900  l)oxes,  but  a  reprcBentatinii  "iilyui 
the  factory  was  expected  to  inndiia'. 

See  Ballantijne  v.  \\'atnun,  30C.  P,  52!l,|i 


iiiii 


CHEQUE 
Set  Banks,  p.  430,1 
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CHOSE  IN  ACTION. 
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Lcn  at  the  hearing  to  a  1, ill  KHiJ 
uraiitoes  against  the  ;ulvcr8c  Am-  f 
whole    property   was  ilisaU,,,,,)  1 
K'l/,  11  Chy.  447. 
,  Bank  of  Montmt',  30  (,i.  By,, 


CHARGING    UIUEII. 

rial  statute,  1  &  2  Vict.  c.  Un. 
province,  authorizes  the  isviu: 
iriler  against  stooks  .staiuling  i: 
debtor  "in  his  own  I'iglit  utiutln 
J  person  in  trust  for  l]im."lii.t,ifl 
here  such  stooka  liavu  liuuu  fraa.'u 
med  in  order  to  avoid  ixiciuij 
h,lp,,  -24  Chy.  344. 
,t  V.    Phdits  et  at..  "23  (.liy.  Mj 


CHEESE  FACTO  It  V. 

■  factory,  called  tlie  Tin  lai.  F«t.f 
n  estalilished  by  a  nuiiil.tr  ,,1'  ;^rjiL 
ons- namely,  persons  sLii.luig  KktJ 
r,  and  ruceivingin  retunuitlardoi' 
B  of  its  sale,  in  propoitioututliiMfa 
"     ■leUvered— they  met  tiwtlitrj 
turee  of  their  nunil)er,  tlie  ikWm 
and  C,  to  be  acoMiiintti.ui.iiiiai 
ess,  and  another,  the  aciti.iiitil 
look  after  the  sales  and  rtinattij 
>    It  did  not  appear  to  wliuuitheiatMP 
Jeh)nged.    A.  M.,  aetin,.;  uuau'ui>;iV 
1  the  committee,  entered  iiit" uoM 
the  plaintitr  the  seas,  ni:*  s  dK«e.  sal 
e  have  this  day  sold  the  ciinMiiia 
it  the  Tin  Cap  Factory,    &c.,  y.Ai 
ly      The  evidence  was  coiitraa.rtrj^ 
This  instruction  were  liiint.-.i  !»a 
ilv  or  extended  to  the  ^casmi 
that  the  committee,  alter  tlk.vwtivl 
t    it     assisted   in  the   dfhvvnw  i 
eld,  in  an  action  l>y  phuntitl  ;u:un:!l 
eo  and  A.   M..   for  not  dchv.mj 
iiat  the  patrons  were  part-nwmrs-ifl 
luleatthe  fact(n-y  ;  and  thatkMW." 
■c  were  liable  on  the  contract.  I'li 
all  the  other  patrons  wiivii'ii 
t  there  being  no  plea  in  thfulatod 
uiecessary  to  decide  this  .,ik.!:  •  J 
eiiig  sued  alone,  ideaded  th.  n-n. 
•he?  defendants.     IVr  |;alt, -1   H 
dfrom  insisting  that  he  «-is  i..t  t 
Iso  were  not  liable  with  him. 

y  «/.,  26  C.  1M24. 
.ntract  after,  agreeing  to  sell  traki 
''  We  commenced  making  "n!'''' 
nave  now  on  hand  cheese.  \w 
toct  \VillhaveS(K»toiKXliniH 
at  this  was  mit  a  contract  luriw' 
;,xe8,  ImtarepresentatinunnK".' 
,ry  was  expected  to  vnidiw.  i  ■■ 


CHEQUE. 
See  Banks,  p.  430.3. 


CHOSE  IN  ACTION. 

I,  ASSIONME^T  OF. 

1  Cmler     '  Vkt.   c.    IJ,  O.—R.  S.  O.  c. 
■      ii(i,  ....  6-12,  4.349. 

•2.  Eqi'ilnf'i''  Aatiijiimint,  43.51. 

3  1)1  Policies  of  Insurance — See  Insur- 

.\Nl'E. 

II,  I'LE.^nisd,  43.')1. 

in.  Ml.'<('El'I'.\NE()L'S  CASE.S,  4.352. 

IV  Efkect  of   .Sequestkaiion   as  to— See 

SEQUE.STHATION. 

I.   ASSION.MEXT  OK. 

\  VM(f3:.  Vid.  c.  IJ,  O.-Ii.  S.  0.  c.  no, ,». 
■'  0-lS. 

K  Imnd  to  secure  payment  of  alimony  to  the 
'    was— Held,  not  to  be  assignable,     lieiffen-  i 
(ein'v.W"- '<«'•.  36  Q-  15.21)5.  | 

i  One  D.  had  recovered  three  judgments  against  i 
ffereiit  persons,  one  in  the  County  Court  and  | 
ro  in  the  Queen's  Bench.     The   defendants,  , 
a  assignees  of  these  judgments,    receivetl  | 
ment  of  and  diachargeil  the  County  Court  j 
iient,  aiul  afterwards  by  deed  assigned  to  I 
fF.  the  said  several  judgments,  covenanting  ' 
ittiiey  had  received  no  payment  thereon,  and  ' 
not  released  any  part  tliereof.     F.  assigned  j 
,1.  "the  said  several  judgments,"  and  said' 
igniiieiitto  liini,  "and  all  l)enetits  to  lie  du- 
1  therefrom,  either  at  law  or  in  eipiity."  ■ 
M.,  by  deeii,  endorsed  on  the  assigmnent  to  i 
lelf.'assigiied  to  the  plaintiff  "all  his  right,  } 
interest,  and  claim   to   and   in   tlie   said ; 
.ral  jiiilginents  referred  to  in  tlie  witliin  as-  \ 
imciit  thereof  "  : — Held,  Morrison,  .1.,  doubt- 
that  the  plaintiff  could,  in  his  own  n.ame,  [ 
the  defendants  on  their  covenant,  •ither  as 
lee  of  the  covenant  under  the  35  \'ict,  c.  12, 
as  having  an  equitable  right  to  enforce  the 
int  against  defendants  for  a  "purely  money 
lul,"  under  sec.    2   of   the    A.    ,1.    Act  of 
;  and  that  it  could  not  be  said  that  there 
no  judgnieiit  to  assign,  the  covenant  could  , 
ijt  assigned  as  incident  to  it,  for  defendants 
their  deed  and  covenant  were  estopped  from 
ting  that  the  judgment;  had  then  lieeii  paid. 
I,  that  there  was  clearly  no  champerty 
Baintenance  in  the  assignment  from  F.  to  M., 
frimi  M.  to  the  plaintiff.       Vule  v.   Bank  of 
iil,  39  y.  B.  .')4. 

ithe'Jlstof  June,  1876,  the  plaintiff  assigned 

ne  S.  all  his  claim  under  the  lease,  with  power 

bis  iianie  for  the  collection  of  the  same  ; 

^it  was  proved  tliat  this  assignment  was  in- 

'eil  as  seeurity  only  for  money  lent  by  S.  to 

pliuutiff :— Held,  following  Hostrawser  r. 
binsnn,  23  C.  P.  350,  tiiat  the  plaintiff,  not- 
'■tiuuling  the  35  Vict.  c.  12,  O.,  might  sue  in 

»nnanie.    Dawnun  v.  Grnhani,  41  Q.  H.  .532. 

1  assignee,  in  order  to  obtain  the  benefit  at 

c.  12,  0.,  must  take  the  beneticial  in- 

1  m  the  claim  assigned.     He  cannot  sue  in 

»ii  name  where  the  asaicnment  has  been 

ii'iilyin  order  to  eiml)le  him  to  bring  the 

.\n  anioudmeut  by  adding  the  name  of 

sigiior  as  a  plaintiff  was  refused  at  this 

Wood  V.  ^IcAllHne,  1  App.  K.  234. 


1).  C,  one  of  two  partners,  in  consiileration  of 
$100  paid  to  him,  assigned  to  the  plaintiff  a  debt 
of  .^118,  due  to  the  firm  for  goods  sold  to  the 
defendant  in  the  ordinary  course  of  business,  by 
a  deed  made  and  executed  in  his  indivi<lual 
name,  without  his  partner's  knowledge,  but  by 
which  he  professed  to  transfer  all  del)t8  due  to 
the  two  partners,  naming  them,  from  the  defen- 
dant. At  the  trial  his  partner  swore  that  he 
considered  liimself  kmiul  by  the  assignment, 
and  that  he  thought  that  D.  C.  had  autliority  to 
make  it :— Held,  that  the  assignment  was  within 
the  scope  of  the  partnersmp  business,  anil  covered 
by  the  agency  of  one  partner  for  the  other. 
Held,  also,  that,  even  in  the  absence  of  implied 
authority,  the  suhsetiueut  ratification  was  suffi- 
cient. Held,  also,  that  being  the  transfer  by 
deed  did  not  deprive  it  of  its  effect  as  a  writ- 
ten contract.  Howell  v.  McFarlaiul,  2  App. 
R.  31. 

One  \\.,  plaintiff's  tenant,  being  in  arrear  for 
rent,  .and  h.aving  wheat  in  the  barn,  had  a  settle- 
ment with  plaintiff,  when  pl.aintiif  t<dd  him  he 
must  give  him  security  before  he  would  allow 
him  to  ship  his  gr.ain.    It  was  agreed  that  plain- 
tiff should  see  (lefendant,  to  whom  W.  had  been 
in  the  h.abit  of  sliipping  his  produce,  and  ascer- 
t.ain  whether  he  would  accept  an  onler  from  \V. 
for  the  grain.      Defendant  agreed  to  accept  the 
order  whicii  he  drew  out,  mentioning,  however, 
no  amount.     Plaintiff  and  "\V.  then  saw  defen- 
dant, when  W.,  in  defendant's  presence,  signeil 
an  order  on  defendant  for  .?2!I9.S5  in  the  ,ilaiu- 
tiff  "s  favour,  which  defendant  said  ho  w.puhl  pay 
as  soon  .as  ho  realized  on  the  grain.     There  was 
conllicting  evidence  as  to  whether  plaintiff  did 
or  did  not  tell  defendant  that  unless  lie  got  the 
onler  he  would  not  let  the  grain  go  ;  but  he  ad- 
mitted that  he  ilrew  the  order,  and  its  exticntion 
by  \V.,  and  that  he  told  pl.aintitl'  he  woiihl  pay 
it.     The  grain  had  not  at  that  time  been,  but 
was  on  the  4th  of  October  f(dhiwing,  shipped  t4j 
defendant,  who   subsei|uently  .s<dd   it  and  paid 
the  proceeds  to  W.,  who  had  verbally  instructed 
him  before  the  receijit  of  the  grain  not  to  jiay 
the  order  in  pl.iintiff's  fav(mr,   though  written 
instructions  to  th.at  effect  did  not  reach  him  until 
after  its  receipt : — Held,   that  plaintitV  was  not 
entitled  to  recover  as  an  assignment  of  a  chose 
in  .action  un<lcr    H.   S.   O.    c.    116;    but.  Held, 
Cameron,  .!.,  dissenting,  that  that  the  property 
w.is  stampeil  with  the  e.juitable  right,  and  that 
defendant  was   not    merely  cognizant   of   such 
claim,    but  had   promised   to  co-operate   in   en- 
forcing it,  and  that  when  the   property  leached 
his  hands  he  w.as  bouiul   to  carry  luit  the  trust, 
anil  no  interference  on  \\'."s  part  could  rehevc 
him  from  the  oblig.atioii.     Per  Armour,  .1.,  that 
the  plaintiff  w.as  entitled  to  succeed  on  the  com- 
mon counts.     Per  Cameron,  .1.,  that  at  the  time 
of  the  order,  claimed  by  plaintiff  to  constitute 
i  an  etpiitable  assignment,  there  was  no  fund  in 
!  existence  ui)on  which  it  ccmhl  operate,   and  no 
'.  contract  proved  th.at  W.  would  deliver  the  gr.ain 
I  to  the  defendant :  that  W  .   was,  therefore,   at 
,  liberty   to  make  any  arraiigeinent   lie    pleased 
I  with  defendant,    and  when   lie    delivered    the 
j  grain  to  him,  after  notifying  him  not  to  pay 
I  the    onler,    defenilant  must   be  held    to  have 
I  received  it  on  the  understantling  that  he  would 
I  not    pay   it.      Mitchell   v.    Oowlall,   44    Q.    b. 
I  398.     AlKrmed  on  Appeal,  See  S.  C.  16  L.  J.  N. 
I  a  103. 
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Leuor  onvenauted  with  leeneo  that  ho  would 
at  the  expimtion  of  the  term  pav  hiui  hia  heini  or 
assiffus  a  valuation  for  hia  buildings  on  the  land 
devised  :^  Hold,  affirming  the  judgment  of 
Wilson,  ('.  J.,  that  the  assignee  of  the  term  and 
of  all  claims  under  the  uovenants  in  the  lease 
could  as  the  assignee  of  a  chose  in  action,  sue 
in  his  own  name  the  executors  of  the  covenantor 
nnder  1{.  S.  ((.  c.  116  s.  7.  In  re  Himley  ct  al., 
44  ii.  B.  345. 

A  debtor  had  executed  several  chattel  mort- 
gages to  secure  iiidorsers  of  his  paper,  and  .after- 
wards a  power  of  attorney  to  their  .-appointee  to 
aell  and  pnj'  tlie  mortgage  debts  : — Held,  that 
the  power  whs  in  effect  an  equitable  assignment. 
PatkmoH  V.  K'mijshu,  25  Chy.  425. 

Assignment  of  dobeuturea  and  coupons  for 
interest.  See  ilcKi'Uzie  v.  Montreal  <0  Ottawa 
Junction  If.  If.  Co.,  27  C.  P.  224  ;  .S'.  ('.,  29  C'. 
P.  333. 

Of  foreiijn  judgment.  Fowler  v.  Vail,  27  C. 
P.  417. 

See  also  Smith  v.  T/ie  Corpo>-ation  of  Aiicatkr 
TownMi>,  45  Q.  B.  86. 


2.  Kiinitahle  AitigHment. 

Pefendant  purchased  goods  from  L.,  who  said 
he  would  dr.iw  on  the  defendant  through  the 
Merchants'  Hank,  and  did  so  ;  and  the  manager 
of  the  bank  swore  that  he  discounted  the  bill  for 
L.  cm  the  f.'iith  of  L.'s  representation  that  defen- 
dant owed  him  the  money  and  would  call  and 
accept  it  : — Held,  that  this  wjis  not  sufficient  to 
constitute  an  einiitable  assignment  of  tlio  debt 
V>y  Ti.  vo  the  banlt;  and  that  the  payment  of  the 
draft  by  the  defend.aiit  to  the  bank  after  L.'s  in- 
solvency, was  therefore  no  defence  against  a 
purchaser  of  L. 's  estate  from  the  official  assignee, 
in  an  action  for  tlie  price  of  the  goods.  Lamh  et 
al.  v.  Sutherland;  Lamb  v.  Allen,  ,37  Q.  B.  143. 

The  holder  of  a  chocpio  by  the  mere  fact  of  its  | 
being  drawn  in  his  favour,  ac(iuirea  no  right  of  ! 
action  in  e<|uity  as  upon  an  c(iuitable  assignment 
against  the  drawee,     (.'aldirell  v.  The  Aferchti,nl,i' 
Bank  of  Canada,  26  C.  P.  294. 

See  Caates  v.  Ll>,,d,  3  Q.  B.  51,  p.  3015  ;  Clax-  I 
ton  V.  Oilhert,  2+  (\  P.  500,  j).  4405  ;  Mitchell  v.  | 
Ooodall,  44  Q.  B.  398,  p.  4350. 

See  also  U'ilrox  v.  Pillow  et  al.,  28  C.  P.  100  ; 
Oreet  v.  Citizens  Ins.  Co., 21  Chy.  121. 


II.    Pl.EADIN(J.  : 

A  plea  of  aasigiimoiit  of  the  debt  sued  before  , 
action  should  sttte  the  name  of  the  assignee  or  ! 
allege  that  it  is  unknown  to  defendant.  Fen/u-  ! 
.WH  V.  tJlliott,  12  L.  J.  \.  8.  249.— C. 'L.  ! 
Chamb.  — Didtou,  V.  C.  A  P.  ] 

In  nn  action  brought  by  the  assignees  of  a: 
chose  in  action,  a  plea  that  the  assignment  was  j 
made  without  consideration  was  ordered  to  l)e  ; 
struck  out.  Rain  v.  Mct^arty,  13  L.  J.  N.  8.  | 
298.— C.  L.  Chamb. -l.)alton,e.  C.  .0  P.  I 

To  an  action  on  the  common  counts,  defendant ! 
pleaded  that  before  aotion  nlaintitt',  byaninstru-  ! 
ment  in  writing,  assigned  the  debt  and  causes  of  | 
action  in  the  declaration  mentioned  to  F.  and  A.  i 
Replication,  that  before  action  said  F.  and  A.,  j 


by  an  instrument  in  writing,  liuly  rc.jjgi 
the  said  debt,  &c.,  to  the  plaintiff  ;—(jiP" 
plication   good,    and  not  a  doparturt'  frdmH 
declaration.     O'Connor  Mr.Nanii:i-,  'iSc.  |'  i! 
— A.  Wilson,  aittmg  in  Vacation. 

A  declaration  on  the  common  counts  bvtl 
Postmaster-General,  alleged  tliat  defeudantj'v,. 
indebted  to  one  M. ,  who  assigned  suih  'lelit 
chose  in  action  to  the  plaintiff ;-  HtM,  j|,t[j  • 
under  38  Vict.  c.  7,  IX,  without  idiigii'igtjjjj." 
debt  was  connected  with  plaintitf's  ottict  thi 
being  a  matter  of  evidence.  Tlit  I'imi,,,,,^,, 
General  v.  Hohertson  et  al.,  41  (J.  [\.  37,1; 


III.    MlSCELLANEOrs  Oasf.S. 

Rent  to  accrue  is  not  a  cliose  in  actidu.  //„ 
ri»  V.  Meyers,  2  t'hy.  Chaml).  121,  -V:uiK',mjj 
not.  ^ 

See  Cogswell  v.  Swjden,  24  Chy.  474^  y.^ 
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IV^  Pews,  4357. 

I,  Church  of  England. 

1.  Clergy  Itritercm. 

See  Martyn  v.  Kennah/,  4  Cliy.  fil,  p.  ii.;; 

2.  Churchwardens. 

This  court  has  jurisdiction  to  set  aniikacs 
proper  election  of  a  churchwardeii,  niiilfirtil 
purpose  to  carry  on  a  scrutiny  "f  vdtt's,  Aw 
so  comidaining  is  not  compilKd  ti>  ri»"itti[ij] 
oeedings  by  mandannis,  tlie  riiiu'dy  in  tlii'i-ji 
being  speedy,  and  there  bciiiK  nnthiiic  ;r 
machinery  or  practice  to  pivveiit  the  <yn 
being   ecjually   accurate.     Tidly  v.  Fam'i 
Chy.  49. 

Under  the  Church  Temporalities  Act  131',^ 
c.  74,  a.  2),  all  persons  of  either  six 
pews,  whether  as  owners  or  lessui's  tlieibiJ 
holding  sittings  therein  under  certilkitti J 
other  memoranda  from  the  churclinMnlt'ii.'.  1 
entitled  to  vote  at  vestry  lueetingslitlJ fori 
election  of  churchwardens.     //*. 

Where  a  person  claims  to  he  entitled  t^jf 
as  holder  of  a  sittnig  in  a  pew,  the  vut^r  :::iit| 
required  so  to  do,  produce  a  oertifiiato  sherj 
that  the  voter  holds  by  leave  (if  tlio  ciiti 
wardens  ;  but  no  particular  forni  nf  crrtiiiitil 
necessary  ;  a  receipt  for  the  rent  dt  siichiilB 
is  sufficient.  This,  however,  is  nut  ikwsiwj 
the  case  of  the  lease  of  a  pew;  there iveiif 
lease  aufficos.     Ih, 
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it  ill  writiug,  .liily  naisipi(,il 
X.,  to  the  plaintiff  •.--Htl,l,r(,  I 
and  not  a  iloimrture  iron,  Vj^  I 
Conwr  McNdiiiei;  'iHC,  1'  m' 
itiiig  i"  Vacatiou. 

on  the  common  counts,  U  ftt  I 
eral,  alleged  that  d«feu.lniitswt„  j 

M.,  who  aBsigiUMl  such  ■U.\,A 
,o  the  plaintiff  ;-  -llol.l,  sutliaml 
J.  7,  1)-.  without  iilligiiigthat;t(| 
Bcted  with  iilaintitf »  utliot,  tli«| 

of  evidence.  The  /'.n(,,„i,',,.| 
■rtnon  et  uL,  41  (j.  11  3:5. 


lie  is  not  a  chose  in  aotinn.  Ih^i 
I  Chj'.  C'liaml).  1'21."  VmiKMU,i.r 

V.  Swjdeu,  2-t  Chy.  474,  ]<.:%l 


cHriicii. 

[    OF   EN«I.AN1). 

,y  Benerri'H,  43r)2. 
■ch wardens,  4352. 
■rh  Sorki!/,  4353. 
munion,  4353. 
■onage,  4354. 
TERiAN  Ciirmn.  4354. 

Cni'KrllF.S    AND    UELlliims  1 

ONS,  435(). 
4357. 

CUI'RCH  OF  ESdI.ANIi. 

1.  Clfrgij  nrt<(rfi:i. 
,1V.  Kennrihi,  4  Chy.  01,  p.W;. 

2.  Churchwardens. 

I  has  jurisdiction  to  act  asi^oon: 
on  of  a  church wanluu,  m\vvi 
irry  on  a  scrutiny  of  vntis.  Ajai 
ni;  is  not  coniiiilU4  tii  r^iitt;; 
inaiidanius,  the  r<mm\s  in  tli«o^ 
y,  and  there  hcnng  notluiit'us 
r' practice  to  prevent  the  ^i..,^ 
ly   accurate.     TulUi  v.  ^'.im  , 

Church  Tcmponilitios  Ad  STJ 
all   persons  of  citlur  wx  li'W 
ler  as  owners  or  Itsswn  tlifi 
lines  therein    uikUt  cirtitotai 
.randafrom  the  chiircliwai;  en.'.  J 
vote  at  vestry  nieotingsh>^lJ«" 
_;hurch  wardens.     Ih. 
person  claims  to  he  entitled tn.B 
a8ittmginapew,thevot.riiA| 
to  do,  produce  a  certihcntf  sterj 
,tcr  holds  hy  leave  ot  the  ckal 
,ut  no  particular  fonn  of  c.rtiti.^ 

a  recei'pt^'>'-tl>^' ••.""' f"'i!! 
This,  however,  us  not  \v<<m 
the  lease  of  a  po w.  tkr.  a  «* 


I  a  proeoeiliug  to  set  aaide  the  election  of  a 
I  ulhwanleu  :  -Held,  that  it  won  too  late,  at 
I  rt  hearing,  for  the  defendant  to  object  that  the 
I KH  slioulii'liave  been  on  behalf  of  the  plaintiff 
1  such  of  the  inembera  of  the  vestry  an  voted 
ir  him  only;  "ot  on  behalf  of  all  the  members 
I  thereof.    ^''• 

On  the  29th  of  March,  the  day  of  the  election 

(achiirchwanlen,  application  was  made  to  rent 

*  WW  for  throe  mouths  from  the   1st  of  April 

folUinfrand  the  application  was  grante,l  :   - 

HeM  that  tliis  ilid  not  confer  a  nglit  on  the  ap- 

Iplicint  to  vote  at  such  election.     Ih. 

Where  the  absolute  owners  of  pews  authorize 
Itho  ohiirchwardons  to  lease  the  same  or  rent 
■ttint,"  therein,  the  lessees  or  occupiers  are  on- 
fclcii  to  vote  for  churchwardens.     Ih. 

Where  on  an  election  of  churchwarden  several 
^itt.j  of  women  were  taken  in  favour  of  the 
(eftiulint  and  the  plaintiff,  the  unsucciessful 
uniliilate  tiled  a  bill  to  set  asiilo  the  election  on 
lis  .imongst  other  groumls,  the  court  though 
lili'siuissed  the  hill,  refused  to  make  any  order 
'  to  costs ;  the  unusual  course  adopted  of  fe- 
iles  voting  having  invited  imjuiry,  and  the 
hiing  of  opinion  that,  under  the  circiim- 
Biiics,  the  defendant  ought  to  maintain  the 
aht  to  vote  at  his  own  expense.     Ih. 

he  absolute  purchase  of  a  pew  in  a  church 

,itos  in  the  purchaser  a  fee  simple,  which  is 

lot  sH!)ject  to  forfeiture  by  reason  of  a  change 

[  resilience  of  the  purchaser,  or  his  ceasing  to 

(.lutnt  such  pew  ;  and  he  may  bargain,  sell,  or 

Bi;;ii  his  interest  to  another,  being  a  member 

[  the  riiureh  of  England ;  or  the  pew  may  be 

wrtioueil  into  sittings  amongst  several  gran - 

„  or  assignees,  either  for  value  or  without 

nsilerafion,  each  of  whom  will  have  a  voice 

the  election  of  churchwarden  ;   so  also  the 

ncr  of  a  pew  may  devise  the  same,  and  in 

> tvint  of  inte.stacv,  his  interest  therein  will, 

hi:i  other  freeholds,  descend  to  his  heirs-at- 

ht.   /'.. 


■3.  Church  Society. 
ISee  HemkrsoH  el  al.  v.   White,  23  C.  P.  78,  p. 


4.  Communion. 

JAn  attendant  at  an  Episcopal  church,  and  one 
Jie  lay  members  of  the  Synod  therefrom,  fileil 
ill  against  the  incumbent  of  the  church  pray- 
,  aimmgat  other  things,  that  the  defendant 
lit  he  restrained  from  refusing  to  allow  the 
ptiff  to  uartuke  of  the  Lord's  Supper,  and 
isuapendine  or  excommunicating  the  plaintiff 
meniher  of  that  congregation  or  church  : — 
d,  that,  although  the  facts  were  as  alleged  by 
"  1 -though  denied  by  the  answer — this 
had  not  any  jurisdiction  to  enforce  the 
,  (it  the  plaintiff,  as  no  civil  right  of  the 
(tiff  had  been  invaded,  the  office  of  lay  re- 
lentativu  giving  only  au  ecclesiastical,  not  a 
I  status.  But  the  court  being  of  opinion  that 
he  groimds  of  defence,  other  than  that  of 
i  of  jurisdiction,  had  signally  failed,  on  dis- 
'ig  the  bill,  refused  the  defendant  his  costs. 
K/  V,  Forneri,  25  Chy.  199. 
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5.  Patronwje. 

By  one  of  the  canons  of  the  Episcopal  church 
in  this  province  it  was  provide(l  "  that  on  the 
vacancy  of  any  rectory,  incumbency,  or  mission 
within  the  diocese  *  *  the  api)ointment  to 
the  vacancy  shall  rest  in  the  Lord  Bishop  of  the 
diocese  ;  *  *  provided  that  bef(U-e  making 
such  appointment  the  bishop  sh.all  consult  with 
the  churchwardens  of  said  parish  or  nii.ssion,  and 
with  the  biy  represent itivea  of  the  same:" — 
Held,  that  the  consultation  heiv  referred  to  was 
not  intended  to  be  by  correspondence,  but  in  a 
purnonal  interview  with  the  churchwardens  and 
lay  representatives,  so  as  to  afford  an  opportunity 
of  stating  reasons  for  or  against  any  nominee  to 
till  .such  vacancy  ;  the  suggestion  and  discussion 
of  other  names ;  the  state  of  the  congregation, 
its  likings  and  dislikiugs  ;  what  woulil  be  for  the 
advantage  of  the  church,  the  circumstances  of 
the  locality,  and  all  the  numberless  particulars 
that  might  or  ought  to  have  an  influence  in 
guiding  the  opinion  of  the  bishop  in  filling  such 
vacancy.  But,  (piipre,  if  after  such  consultation 
it  is  not  left  discretionary  witli  the  bishop  to 
comply  with  the  wishes  of  the  delegates,  and 
exercise  his  own  judgment  as  to  what  is  best  for 
the  congregation,  even  in  contravention  of  the 
wishes  of  the  delegates.  Held,  also,  that  the 
facts  in  this  case  did  not  sliew  that  any  consulta- 
tion had  been  had  with  the  representatives  of  the 
congregation  as  to  the  appointment  of  tlie  plain- 
tiff to  the  incumbency,  before  it  was  made. 
JohtMon  V.  Glen,  2(i  Chy.  162. 


XL  Presbytf.riax  CiirRoii. 

The  Act  p.assed  for  the  union  of  the  several 
Prcsl)yteriau  Churches  named  therein  (38  Vict, 
c.  75)  provides  (by  sectiim  2)  that  any  congrega- 
tion in  connection  or  communion  with  any  of 
them  may,  at  a  meeting  of  the  congregation  re- 
gularly called  according  to  the  constitutiim  of 
such  congregation  or  the  practice  of  the  church 
with  which  it  is  connected  determine,  )iy  a  ma- 
jority of  the  votes  of  those  entitled  to  vote,  not 
to  enter  the  union,  and  in  such  case  the  congre- 
gational jirojierty  of  such  congregation  shall  re- 
main unaffected.  By  "ThoMoilel  Constitution" 
of  one  of  the  churches,  and  by  which  certain 
congregations,  who  had  assumed  to  vote  them- 
selves out  of  the  union,  wore  governed,  .such 
meetings  are  to  be  called  by  public  intimation 
after  divine  service  on,  at  least,  one  Sabl)atli  ten 
days  previous  to  the  day  of  meeting,  ami  the 
decisions  are  to  be  by  a  majority  of  votes  of  the 
male  persons  present  of  the  full  age  of  twenty- 
one  who  .are  members  or  adherents  of  the  church 
and  who  reside  within  the  bounds  of  the  same. 
The  meeting  at  wliich  a  congregation  had  at- 
tem])ted  to  vote  itself  out  i>f  the  union  was 
called  on  the  12th  .and  held  on  the  13th,  and  the 
voting  thereat  was  confined  to  the  male  com- 
niunicauts  over  the  age  of  twenty -one  years  : — 
Helil,  that  the  vote  was  invaliil,  and  that  the 
congregational  property  w.as  vested  in  the  trus- 
tees for  tlie  use  of  the  congregation  of  the  united 
body.  In  the  case  of  another  congregation  such 
vote  was  taken,  not  at  any  meeting  of  the  con- 
gregation but  by  depositing  votes  m  the  collec- 
tion plate  for  two  successive  Sundays  : — Held, 
that  this  vote  was  also  invalid,  and  the  same  re- 
sults followed  as  to  the  property  of  the  congre- 
gation.    Cowan  v.  Wriyht,  23  Chy.  GIG. 
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Where  the  members  of  a  congregation  of 
the  Tresbyterian  Church  hatl  atteniuteil  to  vote 
themhelves  out  of  the  union  of  the  churches 
eflfected  by  the  statute  (38  Vict.  c.  75)  but  by 
reason  of  their  irregular  proceedings  had  failed 
to  do  so,  an  injunction  was  granted  at  the  in- 
stance of  the  iueml>er8  of  the  body  who  liad 
gone  into  the  union  to  restrain  the  dissenting 
portion  of  such  congregation  from  interfering 
with  their  use  of  the  church.     H). 

The  act  of  union  of  the  Presbyterian  churches 
(38  Vict.  c.  75)  professes  to  deal  with  the  college 
at  Montreal  antl  at  Queljec  and  with  otlier  funds 
outside  of  the  province  of  Ontario  : — Held,  that 
although,  in  respect  of  these  matters,  the  act 
was  ultra  vires,  this  did  not  invalidate  the  whole 
act.     III. 

In  183G,  by  letters  patent,  lands  were  granted 
to  trustees  in  fee,  to  hold  the  same  to  and  for 
the  benefit  of  the  Presbyterian  minister  for  the 
time  being,  incumbent  of  the  Presbyterian 
Church  of  Scotland  then  erected  in  the  town- 
ship of  Eldon.  The  defendant,  who  had  al- 
ways been  a  member  of  such  Presbyterian  Ijody, 
was  duly  inducted  as  incumbent  of  the  said 
church  and  so  continued  when  in  1875,  an  act  of 
the  legislature  of  Ontario  was  passed  for  the 
union  of  the  several  I'resbyterian  churches  then 
existing  in  Ontario,  but  the  members  of  this 
church  voted  themselves  out  of  the  said  union 
as  provided  by  the  Act,  notwithstanding  which 
the  defendant  gave  in  his  adherence  to  the 
union  : — Held,  under  these  circumstances,  tliat 
the  lands  granted  l)y  the  said  patent,  as  also  the 
church  and  otlier  buildings  erected  thereon,  be- 
longed to  and  were  the  property  of  the  congre- 
gation ;  and  that  the  defendant  having  joineil 
the  union  was  no  longer  entitled  to  '  )la  posses- 
sion or  receive  the  beneKta  of  the  same.  Mc- 
P/ii'ruuii  V.  He  Kay,  26  Chy.  1-41  ;  atiirmed  on 
Appeal,  4  App.  11.  501. 

Held,  under  the  circumstances  appearing  in 
this  case,  that  the  anti -unionists  liail  not  pro- 
perly voted  tliemselves  out  of  the  union  within 
the  six  months  prescribed  in  the  statute  i'esi)eet- 
ing  tlie  union  of  the  Pres))yterion  churches,  ,S8 
Vict.  c.  75,  O.,  and  that  the  property  in  (piestion, 
St.  Andrew's  church,  DalhoUoC  Mills,  belongs  to 
the  Presbyterian  cliurch  in  Canada,  the  meeting 
at  wluL'li  tliey  had  assumed  to  vote  themselves 
out  liaviiig,  according  to  tlie  practice  of  tlie 
church,  been  irregularly  called  l)y  an  announce- 
ment from  the  pulpit  on  Sunday  for  tlie  following 
Tuesday  ;  and  whicli  announcement  was  made  by 
a  minister  who  had  formally  dissented  from  the 
union,  then  performing  divine  service  tlierein, 
though  not  duly  appointed  to  the  church,  the  , 
congregation  ))eing  what  is  termed  a  "vacant! 
congregation."  Observations  on  tlio  meaning  of 
"the  practice  of  the  church,"  and  the  "consti- 
tution of  the  congregation"  mentioned  in  the 
2nd  section  of  the  act.  Senible,  that  imme- 
diately upon  the  cc.nsummation  of  the  act  of 
union,  the  congregational  property  of  tlie  vari- 
ous churclies  composing  the  union  became  sub- 
ject to  the  jurisdiction  of  the  united  body,  and 
that  the  right  of  dissentients  was  merely  one  of 
withdrawing  the  jiroperty  from  the  union  in  the 
maimer  indicated  in  the  act.  McJiae  v.  McLeml, 
26  Chy.  255. 

In  pursuance  of  notices  duly  given  from  the 
pulpit  by  the  othciating  clergyman,  a  member  of 


the  united  Presbyterion  botly  ami  Iptluum 
the  presbytery,   a  meeting  of  tliu  oonare^af; 
was  neld,  at  which  the  meml>er8  unauinh   \ 


that  such  dissent  entitled  the  ooimruijati 
hold  its  property  as  it  had  held  it  before  th"" 
of  the  legislature  was  passed  for  tlie  liun,,'* 
uniting  several bodiesor  Presbytoiians iii('a!*i 
Deekt  V.  Davidson,  26  Chy.  488. 


i>Cam,l 


III.  Other  Chukches  and  Reuoiocs 
Institutions. 

The  plaintiffs  sued  as  "The  trustor  „f  .i, 
Toronto  Berkeley  Street   Congrcg,iti(ju  n;  tb 
Wesleyau  Methodist  Church  in  Canada  iii  o. 
nection  with  the  English  Confm-euoe,"  alieaj! 
that  in  consideration  that  they  would'takedS 
or  remove  the  church  held  by  tlioiu  fdr  th  iij 
poses  connected  with  the  trusts  set  (uit  ii'  ti 
deed  conveying  the  land  to  them  diMrkitliii 
stood,  and  would  rebuild  it  so  as  butter  to  J 
wer  the  purposes  of  said  deed,  (lotendam  m 
mised  to  pay  them  ^160  to  assist  tlnni  iii» 
(h)ing  :— Held,  1.  That  under  nonasHuiupsitoj;, 
the  oefendant  could  not  deny  that  tlie  iilaiutd 
were  a  corporation,  or  had  a  right  to  siieoriv 
tract  in  a  (juasi  corporate  capacity,  Ijiittb;* 
should  have  put  that  fact  in  issue  by  a  iijea  ■  liU 
that  the  plaintifTs  therefore  were  not  u'ml^ 
produce  their  deed.     2.  That  the  plaintirti  i™ 
entitled  to  sue  in  such  capacity,  their  inlirlJ 
ality  W!is  merged  therein,  and  the  dlijittiuntii 
the  defendant  being  a  trustee  was  alsonne  i 
plaintiffs  could  not  arise.     3.  That  tlie  pru 
being  voluntary  was  no  objection,  fur  that  p 
tilts,  on  the  faith  of  it  and  of  otlier  iir.imijril 
subscriptions,  had  rebuilt  the  cliureli  aiiilic-J 
red  obligati(ms  which  would  furiu  a  siiiSo;! 
consideration.     4.  That  the  evidence,  m  i.itl 
the  case,  warranted  a  finding  that  (let'eiidaiitsM 
niise  was  made  to  the  plaiutitl's.     Tni.\tet<,/j.i 
rvn/o  Berkeley  Street  Church  v.  Steveun,  ii'Q.W 

The  3t)  Vict.  c.   1.S5,  ss.   10-1 'J,  (».,  rosiwtj 
the  proiierty  of  religious  inatitntioiis,  aiittiria 
only  the  appointment  of  sueoessurs  to  tniiid 
dead  or  legally  removed,  and  dues  iiotiiiiiiii 
the  congregation  to  remove  truKtei.s  oiniusi 
anil  willing  to  act.     The  three  I'laintiifsiai 
case  claimed  title  under  a  Cdiiveyaiieu  t  i  tw  ; 
tliein,  and  to  H.,  one  of  the  ilefeinlaiits. 
trustee  of  a  congregation  named,  al!egiiuti;i:ii| 
had  been  since  removed  from  the  "llift".i: 
tee,  and  the  plaintiif  T.  appciiiited  in  hhm 
Defendants  denied  the  j)laiutitls'  title.   Tk 
veyanee  contained  no  clause  Un-  the  reiii.iti;| 
trustees  or  the  appointment  of  new  ii:i«.atia 
congregation,  under  the  statute  ahovf  niciit!'.^ 
had  assumed  to  appoint  the  plaintiif  T. 
of   H.  :— Held,  that  the  plaiiititrs  iiiiht  «iilj 
succeed  or  wliolly  fail  as  to  the  title  alk.Yl 
that  the  appointment  of  T.  being  iii\  aivl.  1 14 
suit  must  l)e  entered.     Lw/e  et  al.  v.  J/i 
et  al.,  40  Q.  B.  388. 

Land  was  conveyed  to  the  plaintiflT.  anJfp 
others  as  "  the  trustees  of  the  omigregatnj 
the  Independent  Methodist  Eijisecipal  Ito' 
with  a  provision,  in  case  of  de.ttb  nr  trn^t 
be  a  member  of  the  said  church,  fur  theap;« 
ment  of  a  successor  or  successors.  The ««) 
gation,  acting  under  the  dircutioiin  i>f  vrlut  1 
called  the  "Book of  Disciphue,"  wbicbpr^n^ 

\ 


(rterion  bwly  ami  IwlonginKtoj 
I  meeting  of  thu  ciingre^ati,,^  | 
ch  the  meiijlxirs  uii,iiiim„inly 
liaaeut  from  tht  union  ;_Hji,j^ 
,t  entitled  the  oou>;regati.,ii  to  I 
as  it  hail  hold  it  Ijufore  the  acJ 
B  was  passed  f(ir  thu  imr)».«t„i| 

}die80tPre8l)ytfiiau3iiieiuia.k.l 
.,.,  26  Chy.  488. 
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sued  as  "  The  trustees  .,f  ti J 
ey  Street   Congreyatii.u  „•  ;ii,| 
odist  Church  iii  l':inail:i  incs.l 
^e  English  Coufui-cuce,"  ^Ac^l 
■ation  that  they  wcmlil  taki-tntnj 
ihuroh  held  by  tliem  f(ir  in-.  ;,5^| 
L  with  the  trusts  act  imtintlsel 
r  the  land  to  them  iiuwIimJ 
Id  rebuild  it  so  as  huttev  t»  atJ 
sea  of  said  deed,  (lefeiidaut  p\ 
them  $160  to  assist  tlimi  m  J 
1.  That  under  iu)U-aasiimiisit:.jii| 
could  not  deny  tliat  the  )ilaimi'' 
tion,  or  had  a  right  tt)  sue  uto* 
i  corporate  capacity,  but  that  i 
it  that  fact  iu  idsuo  by  a  iika;  i 
tiffs  therefore  were  not  \m]\\ 
ileed.     2.  That  the  plaiiitiilV 
>  in  such  capacity,  their  iniir.ijj 
led  therein,  and  thuDbji-LtiiDtiii 

being  a  trustee  was  also  oiit  «<  id 
d  not  arise.  3.  Tliat  the  prm 
,ry  was  no  objection,  for  tint  [i 
xith  of  it  and  of  othtr  iirmnina 
I  had  rebuilt  the  clmn'li  aii'l  iM 
IS  which  would  form  a  suSca 
4.  That  the  evidence,  Set 'Mj 
xnted  a  finding  that  (lefendaiitVj 

e  to  the  plaintiffs.     Tni-^uo  ;<  lA 

Street  Church  v.  Stenn^,  STQ.Ri 


;t.  c. 


h 


.         annual  election  of  trustees,  elected  annu- 
I*"'       .^__.  f.,-  fhfi  iironertv  in  question,  and, 


fu.  v..   135,  S3.   10-1'2,  l>.,resi«cti:j 

of  religious  institutions,  aiitliTi 

Diutment  of  successors  i:>  tniitd 

ly  renioN-ed,  and  does  not  enif  iJ 

non  to  remove  trustees  o.mnii^ 

o  act.     The  throe  i>laiiiti!tsinai 

title  under  a  conveyance  t  <  tw.n 

o  H.,  one  of  the  defenaaiiti,  lil 

ongregation  nauied,  alleging  ;.n; 8 

,c  removed  fnmi  tlie  oitioe";t:J 

plaintiff  T.  appointe.l  in  hh-tJ 

ienied  the  plaintiffs' title.    Flkd 

,,uned  no  clause  for  the  tm-^i 

ae  appoiutme\it  of  new  oiies.aLii 

under  the  statute  al)ove  mdit,.ii» 

to  appoint  the  plaintiiri'.iM' 

td,  that  the  plaintills  .uu,t  rta 

■holly  fail  as  to  the  title  alk-i-L* 

lointment  of  T.  being  iuvaUn^ 

entered.     lAine  et  al.  v.  iivM 

B.  388. 

conveyed  to  the  plaintiff  Can!  ii 

I  the  trustees  of  the  congrepOTj 

dent  Methodist  Kpiseoi^l  am 

Lion,  iu  case  of  death  »r.«<l 

fr  of  the  said  church,  for  the  appj 

iccessor  or  successors.    lhe«>»? 

iitt  under  the  directions  ot»to!r 

BookofDiscipliuc,"  which  pD-H 


J1 'trustees  for  the  property 

l1\„,,  others,  tlie  plaintiffs.     One  of  the  oriifinal 

tanteos  under  the  deed  died,  and  all  the  others, 

wvnt  the  plaintiff,  C,  ceased  to  be  meniliers  of 

r  Lurch.    Sulwequcntly  three  of  the  defen- 

fl,  jicceptcd  a  lease  of  the  property  from  C. 

irieotinent  by  C.  and  his  co-plaintiffs  :-Held, 

KJ  these   co-plaintiffs  hatl  been   improperly 

•in,.,!  with  him,  for  that  having  been  elected 

iWees  under  the  "Book  of  Discipline,"  and  not 

11  r  the  provisions  of  the  trust  deed,  in  idace 

IS"  deceased   or    diseiualified    iueml)er8  of    the 

ISiurcb  they  were  illegally  elected  and  never  in 

Ir,  i^canio  trustees,    aud  their    names   were 

lerefore  ordered  to  be  struck  out  of  the  record. 

Ill   also,  that  C.    was  entitled    to   recover 

inst  the'  defendants,  who  entered  umler  the 

se  from  him,  as  they  could  not  deny  his  title, 

1  there  was  sufficient  evidence  of  disclaimer 

.their  part  to  dispense  witli  a  notice  to  (juit. 

elil  also,  that  if  the  deed  did  not  create  the 

jit'ces  by  virtue  of  II.  S.  O.  o.  216,  a  corpora- 

m  and  they  were  to  be  regarded  merely  as 

BtilraliJcrsons,  the  legal  estate  was  in  C.  and  the 

Jicr  three  surviving  grantees  under  the  deed, 

■^  C  was  entitled  to  recover  an   undivided 

jtrth  part  of  the  laud  ;  but  that  if  the  grantees 

•re  created  a  corporation,  then  the  legal  estate 

in  the  corporatwn,  or  in  the  trustees  iu  a 

^rate  capacity,  and  C!.  was  the  only  corpor- 

Sthe  others  having  either  died  or  ceased  to 

icoriwrators  by  reason  of  their  having  ceased 

k  be  members  of  the  church .     Objection  having 

eiimadeon  the  argument,  for  the  first  time, 

lit  the  action  should  have  Ijeen  brought  in  tlie 

voiate  name,  or  at  any  rate  under  the  designa- 

1  ill  tlie  deed,  the  court  allowed  the  record  to 

^amended  in  this  respect,  and  the  verdict  to 

1  in  favour  of  the  plaintiff'  G.     Coleman  et 

IV.  .Uom  ((«/.,  44  Q.B.  328. 

iWliereabill  was  tiled  in  the  name  of   "The 

[stees  of  the  Franklin  Congregation  of  the 

[etliudist  Church  of  Canada"  against  persons 

iiiiiiig  under  a  deed  from  their  grantor,  for  the 

wseof  setting  aside  such  deetl  as  a  cloud 

J  the  title  of  the  plaintiffs  : — Held,  that  the 

i  \VM  properly  instituted  by  the  trustees  as 

■    ,ind  that  neither  their  grantor  nor  the  At- 

Bcyllcncral  was  a  necessary  party  thereto  : 

J  Jfemble,  that  the  effect  of  the  statute  was 

honstitute  the  trustees  a  corporation  ;  but  at 

]  events  they  had  aright  to  sue  iu  their  col- 

Bve  name  in  the  same  manner  iis  a  corporate 

j  would  sue.     The  Trustee*  of  the  Franklin 

t(h  V.  }iu,juh\\  23  Chy.  102. 

■VmiywH  V.  C.mnt,  T)  Chy.  267,  p.  3293 ; 

Thr  MtthiiiUM  h'pisropal  Church  Property 

"dkijf.  of  Church rille,  1  Chy.  Cliamb.  30.5, 

193:  AV  i'ltUed  Prc-shi/terian  Comjreijation  of 

im,  6  P.  R.  129,  p.  3294. 
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CLKRK  OF  THE  CROWN  AND  PLEAS. 
I.  Powers  ov—See  Pkactice  at  Law. 


I  mhj  V 


IV.  Pews. 
FarrcU,  23  Chy. 


49,  p.  4353, 


CLEARING  LAND. 

for   "Estate"  read 


CLERK  OF  THE  PEACE. 

Garnishing  salary  of — See  Hmiveij  v.  Stanton, 
13  L.  .).  N.  S.  108.— C.  C— Hughes. 


page  663,  hue  18, 
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COBOURG  TOWN  TRUST. 

The  mayor  of  Cobourg  was  ex  officio  a  member 
of  the  commissioners  of  the  Cobourg  town  Trust 
when  certain  acts  complained  of  were  done,  but 
ceased  to  be  such  before  the  institution  of  a  suit 
by  a  party  injured  by  such  acts  to  be  relieved 
in  respect  thereof  : — Held,  notwithstanding  that 
he  was  a  proper  party  to  the  bill.  Standli/  v. 
Perri/,  23  Chy.  507. 
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COMPROMISING. 
Prosecutions. 

1.  Generallii,  4358. 

2.  Under  the    Tnrern  and  Shop  License 

Acta — See  Taverns  and  Shuts. 

Altions  and  Slits,  4359. 

Other  Claims,  4359. 

Seitlkmknt  by  Parties  to  deprive 
AiTORNEY  OK  Costs — Set-  AT■|'ORNE^' 
and  Solicitor,  p.  336. 

Co.MI'ROMISE  OU    SeITLEMENT    OIITAINED 

BY  Fraud — See  Khaud  and  Misuei're- 

SENTATION,   p.   1579. 

AoREEMENTS  TO  CoMVROMISE— .ytr  SPECI- 
FIC Performance. 


I.  Prosecutions. 

1.   (leneralli/. 

Action  on  notes — Plea  that  they  were  given 
to  compromise  a  charge  of  felony  couimittcd  in  a 
foreign  country — Kvideiice  of  such  agroement 
and  of  the  foreign  law — Obligatiim  to  prose- 
cute. See  Toponce  v.  Martin,  38  ii-  B.  411,  p. 
4.323. 

Where  it  was  shewn  that  the  wife  of  a  person 
against  whom  criminal  charges  were  about  to  be 
instituted,  executed  a  mortgage  on  her  lands  in 
order  to  prevent  such  charges  being  proceeded 
with,  the  court  refused  to  enforce  payment  of 
the  security,  and  dismissed  a  bill  tiloil  by  the 
mortgagees  for  that  purpose.  T'ho  fact  that  the 
frieiule  of  the  husband  aud  wife  were  the  persons 
who  had  urged  her  to  give  the  security,  did  not 
validate  the  instrument.  W'attK  v.  Mitchell,  26 
Chy.  570. 

See  Kneeshaw  v.  Collier  et  al,,  30  C.  P.  265,  p. 
4324. 

See  alao  Armstrong  v.  Cwje,  25  Chy.  1. 


^'^**J* 
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4359 


CONSTITUTIONAL  LAW. 


m 


II.  Actions  and  Suits. 


m'i 


A  coniprouiise  of  a  suit  made  before  answer 
may  hu  set  up  in  the  answer  and  speciiie  per- 
fornmnui!  j)rayed.  SiikiII  v.  Union  Pyrin<uii:nt 
liiukliiiii  Sochti),  (>  P.  H  2()(>. -Chy.  Chaml).— 
Siiniggu,  on  appeal  from  Holniested,  liej'ene,  p. 

Agieemunt  by  consent  at  trial — Right  to  re- 
pudiate—See Uroivn  V.  JUiickwdl,  2(>  (J.  P.  43, 
p.  3911. 

The  plaintiff  and  defendants  having  actions 
respectively  pending  against  one  another,  agreed 
t(j  settle  the  same  njion  certain  terms,  the  writ- 
ten nienioranilum  whereof  stated  that  the  plain- 
tiff in  consideration  of  defendants'  payment  of 
.$l,ir>0,  and  all  costs  of  the  two  suits,  discharged 
tlie  defendants  from  the  suit  pending  against 
them  and  all  claims  whatever,  and  concluded 
that  it  was  distinctly  understood  that  defendants 
should  pay  all  costs  incurred  by  the  plaintitl"  for 
witness  fees  and  disbursements  in  connection 
with  tile  two  suits.  Defendants  alleged  that 
when  tile  memorandum  was  drawn  up  there  was 
inserted  after  the  words  all  coats  of  the  two 
suits  the  words,  '"  exccjjt  the  lawyer's  expenses 
of  the  said  party  of  the  first  part"  (the  plaintitl' )  : 
that  these  words  hail  been  struck  out  by  the 
plaintitf  or  on  his  behalf  after  execution  ;  and 
that  under  the  ag' cement  defendants  could  only 
t)e  called  upon  to  pay  the  witness  fees  and  dis- 
bursements :  -  -Held,  on  the  evidence  set  out  in 
the  report,  Hagarty,  ('.  J.,  dissenting,  that  the 
erasure  took  place  prinr  to  execution,  but  that 
the  memorandum  did  not  contain  the  true  agree- 
ment of  the  jiarties,  for  that  such  agreement  was 
that  tile  plaintiff  WHS  to  be  paid  all  the  costs  of 
tlie  two  suits  except  the  counsel  fees.  The 
plaintiff  was  therefore  h'dd  entitled  to  such 
costs,  wliicli  the  Master  was  directed  to  tax, 
and  for  which  the  plaintiff  was  to  have  a  verdict. 
Jlami  V.  niuTuicsi'i  ,il.,  '2dC.  P.  138. 

See  Pattcrwn  v.  Priitcc,  7  Q.  B.  .528,  p.  3824  ; 
(  aniii;!'  v.  JJ::'ji'rl,  7  C.  P.  81,  p.  2917  ,  -/•>"(' 
Jlitrjihi/  V.  McUitlvf,  1  P.  R.  33,  816  ,  Aikim 
V.  Blain,  1 1  Chy.  212,  p.  1490. 


III.  Other  Claims. 

Settlement  of  suit  for  a  sum  payable  by  instal- 
ments, but  to  be  void  if  not  jiunctually  paid — 
Default  in  fourth  instalment — Right  to  bring  the 
suit--l!elief.  Sec  IMkikI  v.  McCarrolJ,  38  Q. 
B.  487,  p.  34()9. 

Compromise  by  insurance  conip.any — Right  to 
re-open  and  set  aside  the  settlement  on  discovery 
of  fraud  and  arson.  See  lirili.ih  Atiicriai  Atmii- 
mncr  Co.  V.  Wilkinson,  23  Chy.  151  ;  The  (jiii'cn 
In.'f.  Co.  V.  Derinney,  2!i  Chy.  .394. 


See 
2G94. 


O'Connor  y.   Xawjhton,   13  Chy.  428,  p. 


CONFUSION  or  PROPERTY. 

See  Moilhtt  et  nl.  v.  Oraml  Trunk  R.  W.  Co., 
15  C.  P.  392,  p.  383f> ;  Lawrm  v.  Rnthhun  et  al, 
28  Q.  B.  255,  p.  3775  ;  CUnmir  et  al.  v.  Buck,  24 
C.  1'.  187,  p.  1707  ;  Umit  WMcrn  R.  W.  Co.  v. 
Hodgson,  44  Q.  B.  187,  p.  3921. 


CQT^'STITUTIONAL  LAW. 
I.  Power  ok  Crown,  4300. 
II.  Power  of  Senate,  4360. 

III.  Imperial  Enactments. 

1.  Statutes  in  Force,  4.%0. 

IV.  BuiTisii  NoHTH  Amekka  A(  1,  ]%• 

1.  Junxiliction  of  Dominion  and  Pi^fL 
rial  Leijislat urex, 

(a)  T(i.iatioii,  4361. 

(b)  Insurance,  4361. 

(c)  Sale  of  Li'iuor,  ISfi-J. 

(d)  Other  Ca,■ie.■^,  43(i;j. 


I.  Power  of  Crown-, 

Held,  that  the  crown  by  picriigativc  .-iii 
could  issue  a  commissiou  to  the  jiiilt;t  ,,f  L 
Provisional  Judicial  District  of  Al^'o:ua,  t.iy 
a  court  of  Oyer  and  Terminer  and  (uinraliiiJ 
Delivery,  for  trial  of  felonies,  &l'.  /.'m/iVi  , 
Ameretal,  42  Q.  B.  391. 

Semble,  also,  that  the  Lieutenant-fidVi.rn.J 
Ontario,  as  well  as  the  ( JoveriKir-Otiiml.  ij 
the  power  to  issue  commissions  to  luiKl  oiiirtjj 
assize.     Jh. 

See  also  Amer  v.  Re<jina,  2  (Sup.  Ct.  li,  j'f. 


II.  Power  of  Senate. 

Held,  Harrison,  C.  J.,  dissenting,  tlmtc 
in  this   province  have  the  rigiit  to  uiaiiitjiiij 
action   for  their   fees.     Defciulaut  Iwvin; ; 
seiited  a  bill  to  the  Senate  for  a  divDiei'  iVaij 
wife,  the  plaintiff  was  retained  bytlitTCei 
counsel  before  the  committee  of  theHnattj 
oppose  the  bill.     The  defendant  boing  iniun 
that  he  must  pay  from  day  to  day  iiitothti 
inittee  the  costs  of  his  wife's  delfiicu,  imEsI 
the  plaintiff  that  if  the  plaintiff  Wdiilil  ii.itii 
on  defendant  so  paying  his  fees,  lif  wmli 
them  to  the  plaintiff  when  taxeil,    Tlitoia 
tee  having  reported  the  preamble  of  tlielda 
proven,  the  wife  applied   to  the  Siiiattal 
divorce  and  for  maintenance,  and  rdmcl  i 
plaintiff  to  support  such  application.  Per  Wii 
J.     The  Senate  could  have  no  pdntTtuiii 
alimony,  and  the  plaintiff  could  not riYwij 
his  fees  in  promoting  a  bill  for  that  jui}* 
Mr.Doutjall  v.  Camphell,  41  (j.  15.  33:'. 


III.  Imperial  Enait.me.nk, 

1.  Statutes  in  Fmrr, 

The  statute  5  Geo.  II.  c.  7,  a.  1,  re,-[ 
affidavits  to  be  made  in  iMiglaml  fur  j.' 
debts  sued  for  in  this  provincu,  is  not  aw 
by  the  provincial  statutes  rcgulatint'  tlit 
duction  of  the  law  of  Englaiul  ur  ul  tviJaj 
Gordon  v.  fuller,  5  O.  8.  174. 

Semble,  that  sec.  1 1  of  the  20  (ieo. 
is  not  in  force  here,  and  that  a  mamijt| 
license  where  either  of  the  partii: 
twenty-one,  without  consent  of  pareiitsori^ 
lans,  is  therefore  not  void.  Ikfina  v.  M' 
Q.  B.  352. 
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I.  Power  ok  Senate. 

•i8(m,C.J.,«lissentiiig,tktc.;U 

nee  have  the  right  Uniiauiuiu 

leir   fees.     Defuwlai.t  havm; ; 

to  the  Senate  for  a  (hvmw  ii.mn 

lintiil'  was  retained  by  tilt  WK I 

re  the  committee  ot  thtHiufca 

ill      The  ilefentlant  hemg  miiW 

pay  from  ilay  to  (lay  iiiU.  tWoj 

losts  of  his  wife'.s  .lelona.  !«. 

thatif  theplamtittwmiiaiiMni 

tso  paying  his  fees,  he  wuuk  ^ 

plaintiti' when  taxe,  .    Ikc.id 

eported  the  preamh  e  of  tlxLia 

wife  applied  to  tlie  >«ei.aUM| 

fornnvintenauce,  '"id  retawt 

lipportsuchapplicatum.  V«\\^ 

Kvte  coul.l  have  no  iMnv.rbd 

I  the  plaintiff  could  no  m-vrfl 

Rioting  a  bill  for     at  lUTJ 

V.  Camphdl,  41  Q.  B.  332. 

ll.  Imperial  En.vitments, 
1.  SUituten  in  Force. 

fbomaaeinKuglauatori.J 

for  in  this  provmce,  is  wmn 

.iucial  statutes  regul.t.ne  tfc - 

triawof  EnglaudorotH 

J^,(»er,  5  0.  S.  1/4. 

Ithat  sec  Uof  thc2f.(!w.Il'l 
V.nt  Te^e,  and  tAiat  ..  mam^J 
We  either  of  the  partK"^^! 
twithout  consent  of  parent.  4 
f^efore  not  void.    7^!;"i<n.&^^ 


14  Oeo.  III.  c.  78,  s.  83,  as  to  rtbuilding  by 
■iijuwncc  c(imi)anies  in  case  of  loss,  and  see.  8(i, 

, ,  liil)ility  for  accidental  tires,  is  in  force 
f  „,'  (Mnn  V.  IVul'l,  1!)  Q.  IJ.  58G  ;  .S'tiuson  v. 
p,«'i,  14Cl'y-««4. 

Soc  also  GninjUin  Bay  Trnmportatlon  Co.  v. 
fxAfc,  -iT  Chy.  345. 

IV.  [5RITISII  North  America  Act,  1807. 

I  jur'mUdion  of  Diniiinkm  and  Provincial 
Ltiii.tlutiiri's. 

(a)   Taxation. 

Hilil,  reversing  the  judgment  of  the  (Jucen's 

ijii^,|, '(40  Q.  U.  478,)  tliat  under  the  ]i.  N.  A. 

Act  I'stlT,  a  Provincial  Legislature  has  no  power 

jiiuiiiisea  ta.x  upon  the  otKcial  lucome  of  an 

ffiai(if  the  Dominion  (iovernment,  or  to  confer 

Hcli  a  power  on  tlie  niuuicijjalitiea.     Sumble,  per 

I««arty,  C.J.  0.  P.,  and  Burton,  J.  A.,  that  the 

kqslature  of  Ontario  tlid  not  inteml  to  include 

iL'h  au  income  in  the  exemptions  mentioned  in 

J  Vict.  c.  36,  s.  9,  8ub-8.  \'l,  O.,  as  one  derived 

hlsewhero  out  of  this  province."     Per  Patter- 

D  .J.  A.,  that  by  that  statute,  if  intra  vires, 

ich  incomes  are  exempt.     Leprohon   v.    The 

Jtrimitioii  0^  tlui  City  of  Ottawa,  2  App.  11. 

fit  was  contended  that  the  Ontario  Legislature, 
Lviiig  repoiiled  the  act  of  1860,  had,  after  con- 
deration,  no  power  to  levy  the  taxes  in  ques- 
nn  the  land  having  l)een  withdrawn  from  their 
irisilietion  being  Indian  land;  l)Ut— Held,  that 
,  ill,  clause  24,  of  the  B.  N.  A.  Act,  applied 
,y  to  Indian  lands  not  surrendered  and  re- 
vcd  for  their  use  ;  and,  moreover,  that  this 
king  ratable  and  assessed  at  the  time  of 
UtHleration,  such  liability  was  not  affected 
ireby.  Church  v.  Fenton,  28  O.  P.  384. 
'  mud  on  appeal,  4  App.  It.  159,  p.  4240. 
case  has  been  affirmed  by  the  Supreme 
t,  ilst  June,  1880. 


(b)  Iiumrance, 

Ic  power  to  legislate  upon  the  subject  of  iii- 

jnceis  not  vested  in  the  Dominion  Parliament 

[tirtue  of  its  power  to  pass  laws  for  the  regu- 

Joniif  "Trade  and  Commerce"  under  sec.  91 

Uie  B.  N.  A.  Act,  but  belongs  to  the  Local 

ilatiirc.    The  39  Vict,  c,  24,    (R.   S.  O.   c. 

I  is  not  therefore  ultra  vires  of  the  Ontario 

Ipilaturc ;  and  it  applies  to  companies  incorpo- 

by  the  Dominion  Parliament  of  Canada 

)te  I'uiifederation,  as  well  as  to  those  incorpo- 

by  the  legislature  of  Onttirio.      Ulrich  v. 

mul  limmmce  Co.,  42  Q.  B.  141 ;  Pamons 

ikcM  Insurance  Co.,  4  App.  11.  96  ;  Parsons 

IVie  (^Ki'cn  Imtirancc  Co.,  4  App.  R.   103 ; 

ifon  V.  Wentern  Amurance  Co.,  4  App.  R. 

So  held  ill  the  Supreme  Court,  21st  June, 

See  post "  Insurance." 

5  38  Vict  c.  65,  to  amend  the  law  relating 
I  Insurances,  is  not  ultra  vires,  so  far  as  it 
I  companies  incorporated  by  acts  of  the  Le- 
pre  of  Canada.  As  to  any  such  company 
icting  buginesB  in  Ontario,  on  any  subject 
1  the  powers  of  the  Provincial  Legislature, 
dy  may  impose  what  condition  it  pleases 
t  operations  of  the  company.    Billinyton  v. 


Provincial  I nnurance  To.  ,24  Chy.  299,  see  3  Sup. 
Ct.  H.  182;  Dear  \.  Wintirn  AKnitrancc  Co.,  41 
Q.  B.  553. 

(c)  Sale  of  Liquor. 

[See/fl  Vict.  c.  J 4,  O.] 

As  to  the  authority  of  Dominion  and  I'rovincial 
legislatures  respectively  under  the  British  North 
America  Act,  1867.  See  lleiiina  v.  liitanbnan. 
30  (,).  B.  553  ;  Jkifma  v.  Scott,  34  i).  B.  20  ;  In 
re  Slarin  and  the  Cor/iorution  of  the  Villtii/e  of 
Oritlia,  36  Q.  B.  159  ;  /{i'<jlna  v.  Toi/lor,  3()  (.{. 
B.  183;  Rnjina  v.  J'ritlir,  42  ii.  B.  612;  Jiiijino 
V.  Lairrence,  43  Q.  B.  164  ;  Jiejina  v.  Lab:,  43 
Q.  B.  515. 

The  39  Vict.  c.  26,  O. ,  in  relation  to  the  Tem- 
jieraiiee  Act  of  1864,  is  not  unconstitutional,  and 
the  Provincial  Legislature  has  power  to  apiioint 
commissioners  for  the  purposes  mentioned  in  the 
act,  and  (under  41  Vict.  c.  14,  U.,)  to  provide  for 
the  charges  attending  the  execution  of  their 
duties  even  when  previously  iiicui.''ed  ;  and  the 
provisions  of  the  act  apply  to  a  municipality  in 
which  the  Temperance  Act  is  in  t'oreo.  Ijietnie 
Vunimisxioners  of  Prince  Eilward  v.  Vounty  ot 
Prince  Eilward,  26  Chy.  4i52. 

By-laws  passed  by  municipal  corporations 
wholly  prohil)itiiig  the  sale  of  spirituous  Ii<juor8 
in  shops  and  places  other  than  hou.ses  of  public 
entertainment,  and  limiting  the  numljerof  tavern 
licenses  to  nine  : — Hehl,  valid,  as  being  within 
the  power  of  the  corporation,  under  32  Vict.  c. 
32,  (). ;  and  that  it  was  within  the  authority  of 
the  Provincial  legislature  to  confer  such  power, 
under  the  exclusive  legislative  authority  given  to 
them  with  regard  to  "municipal  institutions," 
and  to  "matters  of  a  merely  local  or  private 
nature  "  in  the  province  ;  imd  w^as  not  an  inter- 
ference with  "  the  regulation  of  trade  anil  com- 
merce," assigned  exclusively  to  the  Dominion 
Legislature.  In  re  Slavin  and  the  Corpioration  of 
the  Villaije  of  Orillia,  30  Q.  B.  159. 

S.,  after  the  passing  of  the  act  37  Vict.  c.  32, 
O.,  intituled  "An  act  to  amend  and  consolidate 
the  law  for  the  sale  of  fermented  or  spirituous 
liquors,"  then  being  a  brewer  liccnseel  by  the 
government  of  Canada  under  31  Vict.  c.  8,  D., 
for  the  manufacture  of  fermented,  spirituous  and 
other  liquors,  did  manufacture  large  (juantities 
of  beer,  and  did  sell  by  wholesale  for  consump- 
tion within  the  province  of  Ontario  a  large  <iuan- 
tity  of  said  fermented  liquors  so  manufactured 
by  him,  without  tirst  obtaining  a  license  as  re- 
(juired  l)y  the  said  act  of  the  Legislative  Assembly 
of  Ontario.  The  attorney -general  thereupon 
fyled  an  information  for  penalties  against  S.  On 
demurrer  to  the  information,  the  special  matter 
for  argument  was  that  the  Legislature  of  the 
province  of  Ontario  had  no  power  to  pass  the 
statute  under  which  the  penalties  were  sought 
to  be  recovered,  or  to  re(juire  brewers  to  take 
out  any  license  whatever  for  selling  fermented  or 
malt  liquors  by  wholesale,  as  stated  in  the  in- 
formation : — Held,  on  appeal,  that  the  act  of  the 
Provincial  Legislature  of  Ontario,  37  Vict,  c.32, 
ia  not  within  the  legislative  capacity  of  that 
legislature.  2.  That  the  power  to  tax  imd  regu- 
late the  trade  of  a  brewer,  being  a  restraint  and 
regrdation  of  trade  and  commerce,  falls  within 
the  class  of  subjects  reserved  by  the  9l8t  sec.  of 
the  B.  N.  A.  Act  for  the  exclusive  legislative 
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authority  of  the  parliament  of  Canada ;  and  that 
the  licunae  imposed  was  a  restraint  and  regula- 
tion of  trade  and  commerce,  and  not  the  exercise 
of  a  police  power.  3.  That  the  right  conferred 
on  tliu  Ontario  T^egialature  by  sub-a.  9,  a.  9*2  of 
the  ttaid  act,  to  deal  exclusively  with  sliop, 
saloon,  tavern,  auctioneer,  and  "  other  licenses," 
does  not  extend  to  licenses  on  brewers  or  "other 
licenses  "  which  are  not  of  a  local  or  municipal 
character.  Regina  v.  Taylor,  3(i  Q.  B.  183,  over- 
ruled. Ritchie  and  fStrong,  J  J.,  diss.  Severn 
V.  Neijliia,  2  Sup.  Gt.  It  70. 

Defenilant  was  convicted  for  selling  liquor 
without  license  under  11.  S.  O.  c.  181,  s.  51,  and 
appealed  to  the  sessions,  which  dismissed  the 
appeal,  on  the  ground  that  under  s.  71,  it  should 
have  1)een  made  to  the  county  judge  in  (Jhainbers, 
without  a  jury  : — -Held, — refusing  an  application 
for  a  nian(lauiusto  the  sessions  to  try  the  appeal, 
on  the  grfiund  that  sec.  71,  R,  S.  O.,  ch.  181,  was 
ultra  vires  the  Ontario  Ijegislature, — that  R.  S. 
O.  c.  75,  and  c.  181,  s.  71,  constituted  the  county 
judge,  sitting  in  Cliajubers  without  a  jury,  a 
court  of  appeal  in  such  cases,  within  the  meaning 
of  40  Vict.  c.  27,  D.  Jiei/iiia  v.  Clarke,  44  Q.  B. 
385. 

See  Jtei/iiia  v.  Prittie,,  42  Q.  B.  (512,  p.  3730; 
Be<iina  V.  Lake,  7  P.  R.  215,  p.  3731  ;  H.  C, 
43Q.  B  515,  p.  3719. 


(d)  Other  Canes. 

Held,  that  the  32-.33  Vict.  c.  31,  s.  6G,  D., 
which  a.uthori7.es  the  court  to  try  an  ap^ieal  from 
a  summary  conviction  without  a  jury,  is  \\'ithiu 
the  powers  of  the  Dominion  Parliament.  Reijina 
V.  Brndnhaw,  38  Q.  B.  5G4. 

Remarks  as  to  the  proper  functions  of  a  legis- 
lative body,  and  the  division  of  legislative  power 
in  the  B.  N.  A.  Act.  In  re  Hamilton  and 
North  Western  liailway  Co.  etal.,  39  Q.  B.  93. 

Quasre,  whether  under  B.  N.  A.  Act,  s.  92, 
sub-s.  14,  the  Provincial  legislature  has  power 
to  impose  imprisonment  at  hard  labour.  Ueijina 
V.  Black,  43  Q.  B.  180. 

A  Petition  of  Right  set  out  an  agreement 
made  in  ISGfi,  Ijetween  the  petitioners  and  the 
Queen,  represented  by  the  Commissioner  of  Pub- 
lic Works  of  Canada,  for  the  performance  and 
completion  by  the  1st  Septeml)er,  18G8,  of  the 
carpenter's  work  required  on  certain  additions 
to  the  Provincial  Lunatic  Asylum  at  Toronto, 
and  complained  that  owing  to  the  delay  in  pro- 
ceeding with  other  work,  which  the  said  commis- 
sioner promised  to  have  done  in  time,  they  were 
delayed  and  unable  to  finish  their  work  before 
July,  1870,  and  thereby  put  to  great  expense. 
They  then  alleged  that  their  work  was  performed 
under  the  superintendence  and  control  of  the 
Commissioner  of  Public  Works  for  Ontario,  and 
for  the  sole  benefit  of,  and  paid  for  by  that 
province  ;  and  that  by  an  arbitration  held  under 
sec.  142  of  the  B.  N.  A.  Act  in  1870,  the  said 
asylum  became  the  property  of  Ontario  : — H«ld, 
that  the  Province  of  Ontario  was  not  liable. 
Alacdonald  et  al.  v.  Tlie  Queen,  44  Q.  B.  239. 

An  act  of  the  Provincial  Legislature,  if  within 
its  powers  as  defined  by  the  B.  N.  A.  Act,  is 
supreme  as  to  the  courts  and  people  of  the  pro- 
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vince,  and  cannot  be  objected  to  as  cmitrarv 
reason  or  justice.  lie  Uoodhue,  |<)  ('|,y  v 
Sue  also,  Toronto  <l-  Lake  Jliirou  Jttiilii-i'in' 
v.  Crooknhauk,  4  Q.  B.  at  p.  318.  ^ 

Held,  that  the  37  Vict.  c.  10,  !>.,  ),,.„. 
the  trial  of  controverted  elcctioim  tn  tlie  H 
of  Commons  was  referred  to  the  Cdurt  nf  ( 
mon  Pleiis,  or  any  judge  tliureof,  .iiiion  t,t 
other  courts  named  in  this  prf)viii(;c,  wa« 
ultra  vires  of  the  Dominion  I'lirliiuui'iit' an, 
preliminary  objection  raising  tliisi  '|iH»ti»ii  ^ 
disaUowed  with  costs  :— Hdd,  iilsd,  WiUn 
J.,  disst'nting,  that  the  Doiiiini<.ii  I'arjiim', 
had  power  to  enact  the  procedure  to  L'uven; 
courts  in  relation  to  sucli  trials,  aiid  that 
Act  37  Vict.  c.  10,  D.,  in  this  ri,'S]jec't  alii,n 
not  ultra  vires.  A  preliminary  (il)jucti(]ii  rain 
this  question  was  therefore  in  like  iiiauin'r,: 
allowed.  Per  Wilson,  C.  J.,  that  tliere  \ia 
power  to  enact  such  procedure,  iiiid  that  i 
court  not  having  any  procedure  of  its  owu  -, 
plicable,  the  petition  should  bo  rciiiiivtil  k 
the  files.  Semble,  per  Wilson,  ('.  J.,  thatum] 
R.  S.  0.  c.  49,  s.  45,  tlie  court  iniyht  ia 
framed  rules  iulopting  the  pi'occdiirein  (|iii-5tij, 
which  if  done  might  be  apiilicalile  t(i  t'ntu 
petitions ;  and  tiiat  the  Provincial  Legislam 
could  adopt  such  procedure,  as  if  it  hai  [« 
originally  enacted  by  such  legislature,  or  cjtil 
lished  by  tlie  courts  under  tlioir  iiilkieiit  ( 
statutory  jurisdiction.  Scml)le,  per  (invimc,J. 
that  the  questions  raised  were  not  tlio  prniie 
subject  of  preliminary  objections.  Il'- Xkm 
Election  Caxe—Plunih  v.  Jlwjhi.i,  29(,'.  I'.'jn 
See  Jie  South  Ontario  Election  6'</.ii'— .l/cA'ii/r. 
Glen  ;  lie  WeH  HaMhvjt,  EUctiim  ('ase-i^ 
bridije  v.  Botcn,  Ih.  270.  See  Volin  v.  /,,(v/!i 
3  Sup.  Ct.  R.  1,  in  which  on  apjieal  fiomyir 
bee  the  act  Wf»s  also  held,  not  to  be  ultra  r.^ 

By  the  Municipal  Act  R.  S.  0.  c.  HsiiJi 
sub-8.  0,  city  councils  may  pass  by  laws  ■■% 
preventing  criers  and  vendors  of  small  ward'ia 
practicing  their  calling  in  the  marktt,  |nliB 
streets,  and  yac:tnt  lots  adjacent  thereto";- 
Held,  that  this  enactment  was  iidt  ultra  virai 
the  Provincial  Legislature,  as  being  a  re^ilitiJ 
of  trade  and  commerce,  but  tliat  it  was  aiitkif 
ized  as  a  provision  of  municipal  guveriimc 
Re  HarrU  and  the  Corporation  of  tin-  'i'J 
Hamilton,  44  Q.  B.  641. 

Under  B.   N.   A.   Act  local  legislatiiivs  i 
legislate  in  regard  to  separate  soIkhiIs,  prouiJ 
that  the  legislation  is  not  sudi  as  |irejuilifli" 
affects  the  rights  or  privileges  theretofore  p 
sessed  by  such  schools.     Board  of  7V,.  ■ 
the  Rovtun  Catholic  Separate  SchooUofM 
V.  Orainger  et  al.,  25  Chy.  570. 

Held,  on  demurrer  (1),  that  the  cloctnM^ 
escheats  applies  to  lands  held  in  (Ontario, 
that  the  Attorney-General  of  (lutario  is  i 
proper  party  to  represent  the  Crown,  ami; 
priate  the  escheat  to  the  uses  of  the  proiii 
(3),  that  this  court  has  jurisdiction  ins 
and  (4),  that  it  was  proper  for  the  Attn 
General,  if  he  saw  fit,  to  file  a  bill  in  this « 
to  enforce  the  escheat ;  (5),  that  the  K.  SOJ 
94,  is  not  ultra  vires.    Atlorneij-Gtiimliiill 
tario  V.    O'Reilly,  26  Chy.   126.   AlSnniJl 
appeal.     See  16  L.  J.  N.  S.  144, 
See  Cowan  v.  Wright,  23  Chy.  fil6,p.i«l| 
See  also  In  re  Boucher,  4  App.  R  i 
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CONTEMPT  OP  COURT. 

Ifa  solicitor,  who  is  also  a  barrister,  while  in  a 

Luter'sottice  use  improper  or  insultini^  language 

taVarilH  aiKithtT  solicitor  wliile  acting  in  the  eon- 

/i  t  of  proceeding,  under  a  reference,  he  will  he 

lUliPiilty  "f  contempt  of  court,  and  upon  a  cer- 

iii'.ite  of  the  facts  from  the  master  tlie  court  may 

echi'le  the  offending  party  from  again  a|)pear- 

,l,ef(,re  the  court,  or  in  the  several  othces  of 

'  jjveral  masters  of    the  ecmrt.      Upon  the 

aim  of  a  suitable  apology  .-vnd  upon  payment 

,«l^  the  otfemling  party  may  be  again  allowed 

ijupear  before  the  court  as  if  such  order  had 

.AtWiimade.     McholU  v.   McDonald  H  al.,  A 

J  iVJ-Chy.     See  also  15  L.  J.  N.  S.  303. 

While  a  criminal    information  for  libel  was 
imliii^  against  one  W. ,  defendant  wrote  a  let- 
to  A  newspaper,  reflecting  upon  f)ne  of  the 
i-eswhohad  delivered  judgment  on  theappli- 
iiiii  for  such  mformation,  and  stating  that  \V. 
"as  certain  to  be  convicted  as  a  libeller  ever 
before  his  trial"  :— Held,  that  such  letter 
clearly  a  contempt  of  court,  but  the  defen- 
t  Mil  an  application  to  commit  him  therefor, 
Ciiig  made  a  full  and  unreserved  apology,  the 
hceeilings  were  stayed  on  payment  of  costs  by 
and  no  fiue  was  imposed.     Kvijiiia  v.    Wilk- 
\.-Re  llomton,  41  Q.  B.  42. 

Iwhere  leave  to  tile  a  criminal  information  for 
Ihatlheen  granted  on  the  29th  June,  and 
( B.,  on  the  8ta  July,  published  an  article 
idiiig  to  prejudice  the  fair  trial  of  the  person 
liiist  whom  such  information  was  to  i^sne  : 
rHarrisou,  C.J.,  there  was  a  pending  litiga- 
though  the  information  had  not  been  filed, 
hneli  publication  was  a  contempt  of  court. 
jiiw  V.  W'ilkhuon—Re  Brown,  41  Q.  B.  4". 

he  information  was  filed  late  in  Trinity  term, 
Ithcsuljpiena  served  on  the  applicant  (the 
mlant  in  the  information)  on  the  last  day  of 
kttrm.  Per  Harrison,  C.  J.,  an  application 
iichaelmas  term  to  attach  B.  for  tlie  publi- 
ionof  the  8tli  July,  was  not  too  late.  Qurere, 
ither  the  motion  could  have  been  made  liefore 
I  filing  of  the  information.     Ih. 

jrnble,  that  a  judge  sitting  out  of  term  under 

\L  J,  Act,  does  not  represent  the  full  court, 

I  to  enable  him  to  punish  for  contempt  of 

k  court.    Ih. 

Ji,in  the  article  complained  of,  which  appeared 

paper  of  large  circulation  and  cousicierable 

leiice,  spoke  of  the  applicant  (the  defendant) 

[  author  not  only  of  the  libels  for  which 

linformation  hatl  been  granted,  but  of  scores 

krs  against  the  same  person.     Per  Harri- 

IC.J.,  this  was  calculated  to  prejudice  the 

Mt  in  his  trial.    lb. 

I  applicant  had,  in  a  newspaper  published 

n,  spoken  of  the  article  in  contemptuous 

,  and  as  one  which  he  felt  certain  would 

I  iti  intention  to  prejudice  his  case  in  court 

Per  Harrison,  C.  J.,  the  applicant's 

|Mto  the  effect  of  the  artice  was  no  answer 

lappHcation,  the  question  being,  whether 

Icalculated  to  have  the  ell'ect  of  prejudicing 

Ih. 

I  ohjected  also,  that  the  applicant  him- 

1  in  his  paper  commented  on  the  judgment 

•court,  and  distorted  its  meaning,  and  had 

1  continually  attacked  and  libelled  B.    Per 


Harrison,  C.J.,  this  was  no  answer  to  the  app' 
cation,  for  the  article  in  nuestiou  was  one  scan- 
dalizing the  court,  not  the  applicant  only,  and 
had  been  justified  by  B.  in  argument,  and  tiie  de- 
fence was  therefore  not  against  the  applicant,  but 
against  the  court.     /  /'. 

The  article,  which  is  set  out  in  tlie  report,  was 
held  to  be  clearly  a  reckless,  intemperate,  and 
unjustifialde  attack  upon  a  judge  of  tiiis  court  for 
a  judgment  pnmounced  l)y  him  with  the  other 
judges,  and  a  contempt  therefore  of  the  court. 
Morrison,.!.,  was  of  opinion,  1.  That  the  ajipli- 
cation,  sofarns  it  respected  the  ajiplicant  himself 
was  too  late  ;  2.  Tliat  he  Iiad  failed  to  sustain 
the  constructive  contempt  founded  on  the  allega- 
tion that  the  article  was  calculated  to  prejudice 
him  on  his  trial  ;  and,  '.\.  That  iiaving  so  failed, 
he  was  not,  under  the  circumstances,  entitled  to 
ask  the  court  to  puiiisli  the  author,  at  his  sug- 
gestion, for  tlie  (tirect  contempt  of  the  court, 
contained  in  the  article  published  so  long  ago, 
and  which  the  court  itself  had  not  deemed  wortny 
of  notice.  Wilson,  .F. ,  took  no  part  in  the  judg- 
ment ;  and  the  court  being  eijually  divided  the 
application  dropped.     Il>. 

All  the  power  which  the  Court  of  <).  B.  pos- 
sessed with  respect  to  ciuitroverted  elections 
were  transferred  by  48  Vict.  c.  3  s.  2,  ().,  to  the 
Court  ot  Appeal,  which  has  therefore  now  the 
jiower  to  punish  for  contempt  in  election  cases. 
Re  Lincoln  Election,  2  App.  11.  3.")3. 

Pending  an  election  scrutiny  the  publisher  of  a 
paper  at  St.  Catharines,  where  the  scrutiny  was 
tieiiig  carried  on,  copied  a  letter  which  purported 
to  have  been  written  by  the  respomlent  to  the 
Mail  newspaper  of  Toronto,  commenting  very 
severely  on  the  character  and  evidence  of  the 
l)etitioiier's  witnesses,  .as  well  as  the  motives  of 
tliose  prosecuting  the  petition.  Upon  a  motion 
to  commit  the  publisher  for  contempt  of  Court, 
he  tiled  an  atlidavit  stating  that  the  letter  in 
(piestioii  was  an  answer  to  an  editorial  which  had 
appeared  in  the  Glihc  newspaper  charging  the 
respondent  with  having'  improperly  interfered 
with  the  voters'  lists  iiefore  the  elections,  and 
reflecting  on  his  conduct  in  such  a  manner  as  to 
do  him  serious  injury  in  St.  Catharines  where  he 
lived  ;  and  that  he,  deponent,  had  altered  the 
address  of  the  letter  to  his  own  paper,  and  pub- 
lished the  letter  as  a  simple  act  or  justice  to,  and 
without  the  knowdedge  or  consent  of,  the  re- 
spondent. He  further  denied  any  intention  of 
giving  ofiFence  to  the  court,  rirof  interfering  with 
the  fair  trial  of  the  case  ; — Held,  that  the  pub- 
lication contained  expressioiis  which  amounted 
to  a  contempt  of  court ;  but  under  the  circum- 
stances the  court  refused  to  make  any  order 
against  the  publisher.     /  h. 

Remarks  as  to  the  liberty  of  comment  allowed, 
and  the  duty  of  the  court  in  such  cases.     Ih. 

In  support  of  an  application  for  an  attachment 
for  contempt  in  refusing  to  answer  certain  ques- 
tions on  an  examination  under  the  R.  S.  0.  c.  50, 
or  for  his  attendance  to  be  examined  at  his  own 
expense  : — Semble,  that  the  copy  produced  of 
such  examination  should  be  certified  to  be  under 
the  hand  of  the  examiner,  and  that  a  sworn 
copy  is  not  sufficient.  Clark  v.  Allen,  43  Q.  B. 
242. 

Every  court  of  record  has  the  power  to  piin- 
ish  for  contempt ,  but  if  the  court  i.s  one  of  in- 
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forior  jurisiUctinn  tho  auporior  courts  umy  iiiter- 
vciio  and  iirovcut  any  uxiirpation  <if  juriadiction 
by  it.  \\'li(!ru,  therefore,  a  liarristor,  during  the 
Mittin^K  of  the  co\inty  eotirt  of  C'arleton,  used 
wordH  which  niiylit  have  been  and  were  by  tho 
judge  conaidered  to  liavo  been  used  to  insult  tho 
court,  and  on  )ieing  told  that  unless  he  otlered 
some  apology  he  would  l>c  t'luod,  replied  that  he 
had  nothing  to  say  ;  and  was  then  adjudged 
guilty  of  contenijit,  and  fined — upon  motion  for 
a  certiorari  to  remove  the  order  : — Held,  that 
there  was  no  excess  of  jurisdiction,  and  that  this 
court  could  not  interfere.  Ax  jmHe  Lifn  and  lite 
Judi/e  oj'  the  County  Court  of  the  County  of  Carle- 
ton,  24  (J.  P.  214. 

Held,  tliat  a  refusal  by  a  witness  who  was  also 
a  party  to  the  suit,  to  comply  with  the  ruling 
of  an  examiner  in  not  witlutrawing  from  the 
room  when  ordered  to  do  so,  is  a  contemjit  of 
court.  Sndlier  v.  Smith,  14  L.  J.  N.  >(.  30— 
Chy.  Chamb. — I'roudfoot. 

See  In  re  the  Heeorder  and  JmUje  of  the  Divi- 
sion Court  of  the  City  qf  Toronto,  23  Q.  B.  370", 
p.  901. 
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CONTRACT. 

M.VKINO  THE  CONTKACT. 

1.  Ihj  Letters  or  Teleijram^,  4368. 

2.  Signature  by  one  Party  onli/,  4370. 

3.  Certainty  as  to  the  Subject  Matter,  4370. 

Sufficiency  of  Conhidf.ration,  4370. 

Illegal  Considehation,  4372. 

Operation  of  the  Statute  of  Frauds. 

1.  A'jreemenls  not  to  be.  Performed  within 
a  Year,  4372. 

Validity  as  reoard.s  Public  Policy. 

1.  Restraint  of  Trade,  4372. 

Construction  of  Contract. 

1.  Conditions  Precedent,  4372. 

2.  Implied  Com'.ract,  4373. 

3.  Other  Cases,  4373. 

4.  What   Law  Oovems  —  See  Foreign 

Law. 

Alteration  of  Contract,  4374. 

Rectification  of  Contract— Se*-  Deed. 

Waiver  and   Substituted   Contract, 
4374. 

Rescinding  or  Determining,  4374. 

Performance,  4374. 

Actions    and    Prockedinos    on    Con- 
tracts. 

1.  Parlies,  4375. 

3.  Against  Municipal  Corporations — See 

Municipal  Corporations. 

4.  Privity  q/"  Contract   in   Actions  for 

Money  had  and  received — See  Money 
Counts. 


I  XIII.  OniKR  Particular  CoNTit  Alls. 

1.  Sale  of  Oooils—See  Hai.k  ok  (;,„„,, 

2.  Sale  (f  Land  -See  Sai.k  ok  I,4^-,, 

XIV.    OpKKATION  OF.STATCTKS  ON  ('oNThMT, 

See  Statutes.  — 

1.  Making  THE  t'oNTHAcT. 

1.  By  Letters  or  Teler/nim.i. 
Plaintiff,  tbrough  his  agent  at  Sfafnrth  «»] 
in  Sontcinber  ofl'ercd  defendant  niiifty  fmirci)' 
a  bushel  for  his  wheat  f.  o.  I),  at  Cliiitdn,  wh  ' 
defeuflant  lived,  a  station  on  the  Baim/liiio , 
railway  as  Seaforth.   This  was  not  then  aairithl 
and  on  the  Otb  of  September  ilefciiil.int  (.tferwi 
to  take  that  price,  but  plaintiff  did  not  tin  n  unit 
the  wheat.     On  the  11th  of  ScptcuitiLr  iiluintiff 
telejjraphed  defendant ;  "  Will  tnko  yuir  \ihe« 
at  ninety-four  cents,  f.  o.  li.     Answer,"  oi, i),, 
same  day  defendant  answered  ;  "  \Vi||  ^,.^ ., 
your  offer,  ninety-four.     Send  direi'tiims  auit 
shipiiing :  "—Held,  that  the  words,  "  .Scinl  dirt'. 
tions  about  shipping,"  did  not  (jualify  tlit  ri^. 
vioua  unconditional  acceptance,  and  that  tllre 
was  a  complete  contract.     Held,  also,  tliat  iiii,ifr 
such  a  contract  it  was  tho  duty  of  tlie  hiivcr  t 
provide  tho  cars  :  that  the  defendant  in  tln»i.,w 
not  having  done  so  within  a  reasoiial.lu  tjiK 
could  not  recover  for  non-delivery  of  the  wlim'. 
and  that  there  was  no  cvidonoe  of  a  iisaut  or 
custom  to  the  contrary,  oven  if  such  usagieon 
Im  received  to  vary  the  contract.     ScmUt,  that 
the  explanation  of  tho  alleged  usage  was  tli.itthe 
sellers,  in  providing  cars  at  Clintmi  umkrsutli 
contracts,  were  actmg  as  agents  for  tlic  buyen 
Marshall  v.  Jamicson,  42  Q.  B.  11,'), 

On  January  5th,  the  defendant,  at  Turont.i 
wrote  to  plaintiff  at  Mount  Forest :  "Our  Mr.  P.  I 
advises  me  that  you  have  a  car  or  two  of  IimI 
Please  state  by  telegraph  (piantity  ami  Inirfitl 
price  for  200  lbs.  average  and  upwards,''  ltii],l| 
not  appear  whether  there  was  any  reply  tn  tliii,  [ 
but  on  the  H»th  P.  telegraphed  plaintiff  fRioj 
Harriston,  "Name  lowest  price  for  nnenrtwrtcaul 
hogs,  (iive  average."  To  which  plaintiff  imiiiei J 
ately  replied,  "Will  take  seven  ten  how,  urerjj 
age  200,"  when  P.  telographe<l  in  reply.  "WiUJ 
accept  your  offer,  seven  ten,  i??.  10;  iir(lwcari,r 
comuig  to-day  :  "-  -Held,  that  there  w,i»a«| 
plete  contract  sufficient  to  satisfy  the  Statute «. 
Frauds,  for  the  words,  "  order  cars, "  mtii'lv  rt-l 
ferred  to  the  utmost  nunxber  of  cam,  iiaiidyj 
two,  mentioned  in  tho  first  telegram ;  aiiJ  liijj 
not  mean  "provided  you  order  the  can"  l.i]i-\ 

Seared  that  there  were  two  sizoB  of  can,  i>Qe| 
ouble  the  capacity  of  the  other.    HeM,  tliatil 
would  be  a  good  contract  for  at  least  tnncincll 
the  smaller   dimensions,    capable  of  Iwiiij;  ex-f 
tended  by  parol  evidence  to  cars  of  the  large 
size.     Murphy  v.  Thompson,  28  C.  P.  m. 

The  plaintiff  was  the  lessee  of  an  hotel,  witli^ 
license,  and  the  owner  of  the  furniture,  io. 
April,  187C,  defendant  examined  tho  preniktl 
and  negotiated  as  to  the  purchano  of  plaiutif  1 
good- will,  license,  &c. ,  and  furniture  at  a  vJnaJ 
tion  ;  but  nothing  was  sottlod,  aiid  defeiulaiiir 
left  promising  to  write.     On  May  2n(l,  he  viTot(| 
offenng  plaintiff  ?600  for  his  right,  &c.,  and  t 
take   the  stuff  at  a  valuation,  and  pay  $1,5' 
down,  or,  if  plaintiff  greatly  desired  it,  ?2,(K 
On  May  4th,  he  again  wrote,  offerin);  TOO  H 


^img 


'M 


ricuLAR  CosTriA.  IS. 

hod* — 'SVf  Sai.r  cik  (iiKHii 
.and— See  Sai.k  of  I,\ni,, 

OF  STATUTEH  on  CdNTRAat-  | 
"I'EH. 

INfl  THE  I'dNTKACT. 

etlerf  or  TV/cyjiim.i. 

h  his  agent  at  Simforth,  ^rly 
D(l  ilofendant  ninety  fimr recti 
lioat  f.  o.  h.  at  Cliiiton,  whm 
I  station  on  tho  b.-uiu!  liiic  of  | 
li.  This  was  not  then  atoi'iiteil. 
'  Soptcnilior  ilefcmlant  ifltrwl 
but  plaintilTdiil  not  tlnnwintl 
hu  11th  of  Si'pti^mlior  ii|;iiiitiff 
(lant ;  "  ^ViH  take  ymirwhntl 
its,  f.  o.  h.  Answer."  lliitkJ 
laut  anawertil :  "Will  antptj 
y-four.  Send  dircctidiis  aUutl 
1,  that  the  words,  "  Scndfiiw.l 
ling,"  <Ud  not  ijualify  tliiprt-l 
nal  acceptance,  and  that  tWl 
mtract.  Held,  also,  that  mww I 
t  was  the  duty  of  tlie  Imycrtol 
;  that  the  defendant  in  tliinaiel 
3  so  within  a  renaonalile  time,  I 
r  for  non-delivery  of  the  whwt;| 
was  no  evidence  of  a  iisagt  orl 
ntrary,  even  if  such  iisagi;  ocnldl 
iry  the  contract.  Scuihlt,  tbttl 
of  the  alleged  usage  was  tliattbl 
liug  cars  at  C'hntun  unil(.raucli| 
acting  as  agents  for  the  biiven.  r 
iiMO»,  42  Q.  B.  115. 

ith,  the  defendant,  at  TrnW; 
fat  Mount  Forest;  "OnrMr.P.I 
you  have  a  car  or  twn  'if  lufl.f 
telegraph  (juantity  ami  Irttfrtl 
,.  average  and  upwards."   itiiidj 
;hor  there  was  any  reply  tnthii,! 
P.    telegraphed  plaintiff  frnDj 
,ae  lowest  price  for  nnei>rtwiicsr»j 
[age. "  To  which  plaintiff  immedi'l 
\Viil  take  seven  ten  hero,  svn-l 
?.  telegraphed  in  roiily,  "  Willi 
ir,  seven  ten,  !?7.10;  uplcr  oars,! 
'  -Held,  that  there  wa«a*m-r 
^Ificieut  to  satisfy  the  Statute  J 
words,  "order  cars,"  merely rt-J 
[tinost  nundier  of  earn,  nan*ly| 
in  the  first  telegram  ;  ainl  JiJI 
'idod  yon  order  the  can."  I;apJ 
>r6  wore  two  sizes  of  can.  »m 
icity  of  the  other.    HeM,  tliatitl 
(l  contract  for  at  least  twu  cinoil 
Vnensions,   capahle  of  heint;  exj 
ll  evidence  to  cars  of  the  larj« 
'.  Thompson,  2SC.l\m 

•was  the  lessee  of  an  hdtel.mtbj 
owner  of  the  furniture,  t.  « 
fondant  examined  tho  rreniMil 
as  to  the  purchase  of  vlamtiSl 
|8e,&c.,  and  furniture  at  a  vJMj 
linn  was  settled,  anil  ileteiiiMf 
lo  write.     On  May  2ml.  he  H 
?600  for  his  right,  Sc,  ami  r 
at  a  valuation,  »n'^  P.'/ «';2 
lintiff  greatly  desired  it,  ?.W 
le  again  wrote,  offennR  ?:00  W 
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llilMiei"  in  October,  wlien  certain  notes  he  i  know  at  once,   as  wo  would  not  want  to  ship 

I    ilf'lldue.     On  May  8th,  plaiiititf  teluij?raj»huil    later  than  Monday  rir  'Pno-Klay  of  next    week. 

1  •    hint  tliat  lie  would  take  ?i(700  for  hw  right,  |  On  tho  18th  .Soiiteniliur,    defendant  replieil  that 

r. "l  lilt  tiipay  license.     "  .*!2,0()0<lown.    Time  :  ho   liad  already   informed   him  of  the  stiitions, 

h-ilaiice.  '    Oi>  *''"  same  day  plaintiff  tele-    "and  we  were  expecting  to  ship    this  week." 

'  ^"'  1  'A  ill  reply,  "  Yours  received,  will  take  it.    ( »n  the  littli,  plaintiff  wrote  reouesting  delivery 

'^^'"^        next  week."     The  defendant  refused    at  the  places  nttnied on  Wediiesilay  (which  would 

riie  defendant  afterwnfrds  refused 


,  rrv  I'l't  tlie  agreeiiiont,  when  plaintiff  sold    lie)  tho  •24tli.    Tlu 
'    i'is  riifht  to  others  for  $l\'2ii,  and  sold  the  fur-  I  to  deliver  the  cheese,  tiiid  this  action  was  lirougbt 
"''■  at  a  valuation  :   -Held,  that  there  was  a  !  for   uon-delivery  :— Helil,    that  from   the   tele- 

""^*^  '  ^   '    '    ■■••'«■"—''•    —Jn.".    *i."  1  n^niins  and  letters,  read  in  the  light  of  tho  parol 

evidence,  set  out  in  the  report,  the  surrounding 


-Helil,  that  there  was  a 

and   sulKcieiit   within   the 

that  there  was  no  uiicer- 

'time  for  balance,"  for 


„„tract   coMil)lcted 

<t,itiite  of   !•''•'«"'*  ■ . 

:.,,,.  ill  the  expression 

lie  previous  coriesjioiiilence  shewed  that  October 

siiiteiiiled  ;  iiinl  that  the  meaning  of  the  word 
Miitt"  might  l>e,   and  was  explained  by  the 

"  ,1  eviiieiice.  The  plaintiff  w.vs  therefore  held 
Citlcilt()  recover  .^375,  the  ditferenee  between 
!i,  <-m  anil  the  price  for  which  he  afterwards 
lVlIego<Hb.    U>'^'""  V.  ir-7..o»,  -28  C.  V.  V.i'2. 

I  [„  the  eoiistriiction  of  a  ecmtract  by  letters  it 
lii  lint  necessary  that  there  should  be  an  express 
[jjseiit,  tmt  the  recjuisite  assent  may  be  collected 


k  innilieation  from  the  whole  terms  of  the 
;„esi»mdeiice.  In  reply  to  an  offer  by  the 
Itfeiiilaiits  for  the  sale  of  certain  wheat,  the 
plaintitrs  telegraphed :  "  Will  take  your  Hve  cars 
Its.") cents  per  bushel,"  to  which  the  defendant 

Milieil  Ijy  l>"«t'il  '-■"'■'^l   ""  *''"   -"'•''''  "^  ''"'y  = 
Semi  instructions  for  the  shipment  of  the  live 

n spring."  On  the 'idtli  the  plaintiff  mailed  a 
stal  caril  with  instructions,  but  this  was  never 
eived  liy  the  defendants.  A  shipping  note 
lileil  (in  the  '27th  however  reached  the  defeii- 
t  on  Monday  the  'JOtli,  but  he  liiul  sohl  the 
at  nil  the  27tli :— Held,  th.at  the  postal  card 
ntliy  ilefcndant  on  the  25th  of  July  amounted 
an  ahsolute  acceptance,  and  not  merely  a 
militinnal  acceptance  should  the  defendant  be 
itisfieil  with  the  instructions  he  might  receive 
to  the  mode  of  shipment.  Held,  also,  that 
[11  if  the  plaintiff  ditl  not  send  instructions  till 
le  2'th,  the  delay  would  not  have  enabled  the 
iiiilant  to  treat  the  contract  as  cancelled. 
[elil,  also,  that  the  plaintiff  was  entitle<l  to 
iver  as  damages  the  amount  which  he  had  to 
f  for  additional  carriage  on  wheat  which  he 
fnrceii  to  buy  in  a  more  distant  market  in 
iiiseiiuenoo  of  the  defendant's  breach  of  con- 
it.    liruct  v.  TutloH,  4  App.  It.  144. 

Where  a  contract  is  to  be  made  out  from  let- 
|en  and  telegrams,  it  is  not  essential  that  each 
'hM  refer  in  terms  to  the  preceding  one,  but 
le  conueetion  may  be  made  out  even  from  the 
pliject-matter  of  the  correspondence,  so  long  as 
hppear  that  all  relate  to  the  same  contract. 
1 30th  August,  1879,  the  plaintiff  telegraphed 
I  ilefendant :  "  Quote  price  for  August  cheese, 
nd  numlier  of  boxes,"  to  which  plaintiff  ra- 
llied, "six  cents."  The  plaintiff  then  tele- 
hed:  "Your  offer  of  August  cheese  at  six 
s  accepted."  On  8th  September,  defendant 
■ote  to  phiintiff :  "\\lien  will  you  inspect  and 
tip?  We  will  ship  at  Lucknow  and  Wingham 
'lOttt'OO  August  *  •  Will  expect  you  to 
upect  and  ship  in  the  usual  time,  say  middle 
I  month."  On  the  11th  September,  plaintiff 
!l)lied  that  he  would  ship  "next  week  (which 
jniled  on  20th  Septemlier).  On  15th  September, 
Ijuntiff  agam  wrote,  asking  defendant,  ' '  When 
"'1  it  be  convenient  for  you  to  ship  your  August 
pieete,  and  at  what  stations.    Please  let  me 
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circumstances,  and  the  |)osition  of  the  parties,  a 
valid  contract  was  estaltlished  for  the  sale  of  700 
boxes  of  cheese  at  six  conts  ner  lb.  ;  that  the 
jirice  ineiititmed  was  not  indetinite,  it  being 
shewn  that  cheese  was  always  put  up  in  boxes, 
of  an  average  weight,  and  sohl  at  so  much  iier 
lb.  Held,  also,  that  even  though  inspection 
might  be  a  term  of  the  contract,  this  was  chiefly 
for  the  plaintiff 's  protection,  anil  he  might  waive 
it,  as  he  ilid  by  his  letter  of  the  lilth  September. ' 
Held,  also,  that  in  the  absence  of  any  joint  con- 
tract by  plaintiff  with  the  several  cheese  factories, 
his  proceeding  against  one  of  them  for  tlie  amount 
they  had  to  tleliver,  and  settling  with  it,  did  not 
preclude  him  from  now  suing  (lefendants  for  da- 
mages for  the  residue  of  the  ulieese  not  delivered. 
liallttnlinie  v.    Wntxoii,  :«)  C.  1'.  529. 

See  IMcrvt  ttl.  v.  Ijiinmn  ct  nl.,  .38  Q.  B.  498, 
p.  .3.S(50. 

See  also  "Sale  ok  Land,"  I. 


2.  Siiinafnrc  lnj  ow  Party  oiili/. 

Where  an  agreement  contains  the  names  of 
two  contracting  parties,  the  subject  matter  of 
the  contract,  and  the  ])i'omise,  it  is  binding  on  the 
party  signing  it,  although  not  signed  by  the 
other  party.  Bonk  of  Britixh  North  Anierim  v. 
SiiiipMoii,  24  C'.  V.  354. 

See  Canty  v.  Clarke,  44  Q.  B.  222,  p.  4178. 


3.   Certainty  an  to  the  Suhject-matter. 


See  Mnriihy  \.    Thumpxon,   28  C. 
4.Sfi8 ;   Johnston   v.     Wilmn,    28  V. 
4369;  Balluntyne  v.   Watmn,   30  C. 

P. 
P. 
P. 

2.33, 
432, 
529, 

P 
P- 
P 

supra. 

II.    SUFFICIENCy  OK  CoNSIDEEATIOK. 

After  negotiations  between  B.,  defendant's 
managing  director,  and  one  H.,  a  verbal  agree- 
ment was  arrived  at,  the  result  of  which  was 
embodied  in  a  letter  written  to  H.  immediately 
thereafter,  dated  21st  April,  187(),  as  follows  : 
"  The  following  I  understand  to  be  the  arrange- 
ment we  have  made.  The  company  will  sell 
you  2970  tons  of  scrap  consisting  of,"  &c.,  setting 
out  the  particular  descriptions ;  and  that  H., 
instead  of  cash,  was  to  furnish  the  company 
with  640  tons  of  new  steel  rails,  stating  the 
quality  and  make,  Ac.  ;  and  concluded  by  re* 
questing  an  acknowledgment  from  H.  In  reply 
to  this  H.,  and  the  de^ndant,  to  whom  H.  had 
assigned  or  was  to  assign  the  contract,  on  24th 
April,  wrote:  "We  have  the  pleasure  of  ac- 
knowledging the  receipt  of  your  letter  of  the 
21st  inst., 'containing  the  terms  of  the  agreement 
the  right,  including  license,  to  pay  $2,000  down. 
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wo  Imvi' ii.iuli'  iiir  tliu  wile  «if  .'i(0  tmiM  nf  now 
uti'i'l  I'uiU,  i't'|ii'Htiii^  iiH  in  M. 'm  liatcc  tlm  tt^niiH 
ot  tliLM'iiiiti'.ii't,  mill  I'oiic'liiiliiiK  NMlh  aiL'N<'n|iiiiiii 
uf  till'  iilil  iron  til  lie  ili'livi  ri'il.  ililloi'iM>{  in  hihiio 
ri'H]it'i'ln  li'iiiii  tliat  •iiiituincil  III  H.  H  Kati'i',  ami 
ilH  |il;untitr  I'liiiti'iiili'il  (  illing  torn  iniU'li  licttur 
i|Uitlitv  of  iijil  iron:  litlil,  tliiit  tlir  oiil^  oitii- 
tr.'iut,  il  any,  mi  uliii'li  ilutcniliuitH  roiilil  In  iiolil 
liiiMv,  waM  that  iiiiitiiiiicil  in  tin'  K'ttir  or  tliu 
'JJHt  April,  anil  that  tlli^  letter  ol  the  'Jltli  inilMt 
)hi  ileeiiieil  to  We,  a^  ilelemlaiitH  ihiileiMtooil  it, 
ami  a.s  the  ainlii^iiiiiin  iii.iinu'r  in  w  hieli  it  wa.s 
written  wiinhl  emivev,  nn'iely  a  gener.il  .ni,'e|il- 
atiei;  thereot,  or  else  no  ulleet  loiilil  ho  jiivi;n  to 
it,  lor  il  lookeil  ii|ioii  aM  adilinv;  a  new  leriii  to 
the  eoiitrai't,  tin  n  there  iie\  er  \\  .in  any  coni|ilutoil 
contraet  lietweon  the  |iarties.  Itiikim-iL  \\  t/ri'iit 
WtMld-ii  It.    \y.  Co.,  '.'S  V.  I'.  .".Ki. 

'I'lie  tliii'il  eiitiiit  of  a  lU'daratioii  Htiituil  that 
liiaiiiliHliein^'  iiosse.s.seil  ot  a  saw  mill,  it  e.,  anil  o' 
u  larj;e  stoek  ol  log.s  on  hand  iiacly  to  lie  M.uveil 
ami  eiit  ii|i,  it  was  agreed  lietweeii  iilaiutitl'  ami 
(U  teiidants  that  det'undaiitM  should  take  and  eon- 
Vert  tliu  lo^s  into  luinlier  and  shingles  at  the 
mill  ;  hire  and  em[)liiy  the  men  ruiiniied  lor  the 
piiijiose,  and  advanee  and  iiay  their  wages,  ami 
the  exiieiiMos  of  converting  the  logs,  i.te-,  ami  of 
forwarding  them  to  market,  and  of  disposing  of 
the  saim^  ;  and  that  defendants  should  llrst  liu 
rupaid  lint  of  the  proeeeds  of  such  sale,  and  tlio 
resiilne  he  e.vpendud  in  payment  of  the  iiioiiuyH 
dm  to  the  workmen  at  the  time  of  agreement, 
and  of  any  delits  then  due  liy  plaintiti  to  defen- 
dants ;  mid  that  for  the  piirimse  aforesaid  the 
mill  sliimld  he  run  under  deleiulaiits'  direction 
with  the  moneys  supplied  hy  them,  hut  iiiulor 
plaintitrs  superiiitendeiicu.  The  count  then  al- 
leged, that  in  pursuance  of  such  agreement  thu 
lilaintitl  allowed  defemlants  to  have  possession 
of  the  mill  and  pruiiiiscs  and  they  employoil  thu 
workmen  to  work  the  mill,  under  plaintilt's 
superintendence,  and  cominencod  to  perform 
and  carry  out  thu  agruement  ;  and  all  things 
happened,  ito.  ;  yut  iluieiulantH  neglected  ainl  re- 
fused to  hire  men,  pay  wages,  or  convert  thu 
logs,  &c.  ;  liiit,  on  the  contrary,  dismantled  the 
mill,  and  took  and  carried  away  the  Kaws,  belting, 
&c. ,  and  stoplied  and  closed  \\\)  the  mill,  and  kc'ijt 
plaintid'  out  of  possession,  wliurehy,  itc,  : — lluld, 
declaration  good,  as  it  shewed  a  sutlicieiit  consid- 
eration for  the  perfi  irmance  i  if  dufundants' proniiso, 
i.  e.,  thu  use  ot  the  mill,  in  order  to  saw  and  con- 
vert thu  logs.   Dually,  /ririii,  ct  al.,'2iiL'.  V.  III. 

The  plaintitrs  goods  being  about  to  bo  sold 
under  a  distress  for  rent,  it  was  agreed  between 
the  plaintili'  and  defendant  that  if  defeiulaiit 
would  «o  to  the  sale  and  purchase  the  goods, 
the  plaintiti'  would  at  a  future  day  repay  him 
the  price  and  interest,  when  defendant  was  to 
give  him  the  goods.  Defendant  went  to  the 
sale  and  purchased  the  goods  ;  but,  though  some 
months  afterwards  the  plaintiti'  tendered  the 
amount  and  interest,  defendant  did  not  deliver 
the  goods  : — Held,  that  there  was  no  contract, 
on  which  the  defendant  could  be  held  liable 
for  damages  ;  and  that  the  plaintitl''8  remedy,  if 
any,  was  by  an  action  for  deceit,  or  by  a  proceed- 
ing in  e(iuity  to  have  defendant  declared  a  trustee 
for  him.     Timuiim  v.  Surpkn,  26  C.  P.  49. 

Actio  I  for  subscription  towards  rebuilding 
church — Sutticiency  of  consideration.  8eo  Berk- 
eley Street  Church  v.  Uttvenit,  37  Q.  B,  9,  p.  435G. 


Agreement   to    invest    'i'.V     SiiJIifinn,.   , 

loiiHiiUratioii,      yivu  /liiliiivi  it  iij.  \\   'I'U,' 


"'"i/«,«, 
'""",  Sll 


See  firm  sue  .Mill mil  lim,  f'li,  \\    \] ,  ,i 
n.  4H7.  p.   IH!f.'. 

See  also,  .Mni'Lliii  v.    /»'«/■/•  «/.//,,  ■'■  j    >.    . 

.V.  r.  -jsc.  r.  iH).  "         '' 


III.     ll.I.KilAI.   ('i>NSIIi|:i;\ 


Hon, 


In  ejii'tmelit  the   defendant  sit   iiii  ,1  ,.1„„„. 
le  land  under  an  agreeiinnt,   wjiwli  wii.  l,,,^,! 
iiiion  the  immoral  eoiisidi  ratiuii  ui  liiniijuf, 
with  the  daughter  of  the  phiilititlM  cepttatnr  / 
as  he  was  awat'e,    was  already   iiiairjnl,  |,j..|.      j 
siieiilie   peifoiinaneo   of  the  agii  .ini.iit.  .m, 
the  exei'Utioii  ol   a   eoiiveyaiue  i.t  tlie   Lm,! 
'  for  a  lii^n  for  t'n'  inipnivemeiits  inaile  hy  Iji,,, 
the  faith  of  siieli  agreement  :     llrlil,  tiieam 
iiK'iit  could  nut    lie  enforced,   nm'  iniij,!  tlut," 
any  lien  for  the  iniproveiiunts  sn  luaili-      1/ 
rl  III.  V  l\iii-k<,  .SO  ('.  1'.  H7. 

As   regards  bills  and    imteH.     Stc  "  Hn 
Kxcii.vNtiK  .vMj  I'no.Missouv  Xiir».'' 


IV.    Ol'KUATION  (IK  THE  SrvTl  IKol  |'|ui  |„ 

1.   Aijri'i  iiiintx  lint  tij  In   I'lffurnKil  ii-illum,  )•„, 

The  [ilaintili'  entered  into  a  verhal  iiiinm.  ■ 
with  the  dufendants  to  cairiuss  (  aii.ula  inr  ,- 
scribers  to  a  certain  book,  and  un  tminili;,, 
Canada  to  go  to  Livurpool  and  ciiiivasa  inr.ii^ 
scribers  in  lOngland  ;  tin:  plaintili  tu  liL|«ii> 
for  each  subscriber  he  shoidil  olitaiii  in  (am,, 
and  .•<«  in  lliiglaml.  In  an  action  tor  tiimiiui,.. 
this  agreement  it  was  stated  liy  tliu  iiiaint;;: ;; 
his  evidence  that  the  agreement  as  tu  I  iiu:! 
and  Hngland  was  all  one  ;  ami  tliut  it  \\„i\ 
take  from  eight  to  twelve  inmitlis  tn  i.uiii|Jt: 
Canada  and  over  two  years  to  do  tin-  ivnrta 
Kngland  :  —  Hehl,  a  contract  nut  tn  lic'|iir;i«tJ 
within  a  year,  that  being  the  iutnitiMii  ,,;  u 
parties  and  apparent  from  the  ii.iluii.'  .ii  tiatal 
ployinent ;  and  that  the  plaintili' tik^ll..|c^ 
not  recover.  Held,  also,  that  tliu  a^rtuic. 
was  only  to  pay  thu  plaintiti'  lureveiy  siiiinnlJ 
he  should  obtain,  either  [larty  iia\  ing  tliu  m 
to  terminate  the  engagement,  ami  tliu  laihtli 
the  plaintiti'  could  liavu  against  the  il.iiiii 
was  for  subscribers  obtained  liel'iiruliisilbiuM 
which  the  evidence  here  sliewed  ^liat  tlit 
tiff  had  been  paid  for.  Ihiri'K  v.  .lyi;././.,,i'i 
•J5  C.  P.  .S7f). 


V.    V.\LID1TV    AS  RKHAKIJS  I'llil.lr  I'mIH, 

I.  lii'strnint  uf  Ti-mk. 
See  Toronto  Ddirii  Co.  v.  (/'<"•((/(.«,  L'iiCliv,2)j 

I 

I  'VI.    CON.STKIXTION  or  CuNTIiAil 

j  1.  Conditions  1' rich  lit. 

lu  an  action  on  a  judgment  recuveruiliu! 
I  land  for  breach  of  the  defemlaiit's  :ij;rt;i:nieiit| 
deliver  sewing  machinus  tn  tliu  iilaiiitiliii. 
I  defendant  pleaded  that  by  virtue  uf  tli(% 
j  ment   made   between  thu  partiu.s  tlio  \^tm 
1  were  to  be  the  defendant's  solo  agent  t'drtheij 
j  of  his  sewing  machines  in  (iruat  IJritiiiii,  aiiil| 


ent    liumey-  Slillkinay 
lldhiiiH  1 1  iiJ.  V.    y'/io((i|,«,„ 

/    lilt.  <'"•  V.    II''  •hiiiii,,  Sll, 

V.  i<<ri-  <i  "I;  -^'y  i'  i: 

llcl'ollllllllt    .■"•t    ll)!  .1  tllUllIt 

uj^ri'i'iiK'Ht,  \\\\\A\  WKi.  Im,,.; 
I'liiiMi'li'i'^l'""  "'  '"•  iiiiifrii., 
,t  tlu'  iiliiiiitillH  u'statnr,  .iii,, 
\SM  iihv:k<ly  iii;\irii'.l.  vr;u,i,. 
cc   ot'  till'  iiyrx'iiii'iit.  iiiMi-! 

fdiivi'yiUH'i'  "I  till'  Uiiil.  ..rl 
iiiipniVc'imMitN  iii;\.U'  liy  lii!ii..uj 
auri'iiiK'"*  ;     Hi'M,  tlitii^ur 
J  fiii<ii''>'>^  '""■  '""I'l  tlii'i'  W 
lliiVi)Vrllii'llt»  wi  lilHili;.      J/vJ 

I  r.  1'.  U7. 

18  IVlul  llllU'«.  ^'•'^'  ,"  l''ll-l> 
'lloMlSSOUV  NiiTl>. 

<  OKTllK  ST.UIIKokFmii 
,t  til  Ik  I'tfjiirni"!  ifilli'inn  )'■«:, 
.utored  into  a  vtiliul  auritiiiril 
viitM  til  i;iiir-ii.s»»'iin,ulii  Iur4 
rtiiin  l""ik,  imil  'Ui  oimiilcU' 
l,ivei'lM">l  ami  e'liiivilsa  l.T  s\l 
■iii.l  ;  tlii^  iilaiutlll  to  lii'liiiK-! 
l,er  he  sU.mM  ul.tiUii  iii  Cji,* 
,1,1       In  all  actiHii  lurUTiiiiiutJi 
it  was  staU'.l  l.y  tho  \ih\h\. ' 
liat  the  ayreeuifut  as  t.>  ( .iii» 
,va«  all  one  ;  au.l  tlwt  it  «.■ 
t  to  twelve  uioulhs  t"  o.iiii«!< 
,,.  two  years  tu  a.i  the  «.« 
A   ;v  contraet  not  to  In' im^mj 
that  heing   the  uiUntiMti  >■;  m/ 
vreiit  from  llie  uuIuia.' "I  ti.tfJ 
that  the  lilaiutitl'tlKTdHicuit 

llohl,    aUo,   that  tlic  UiiWiw 
the  lila'mtitV  tor  I'MTV  s"|«ni<l 
.„,   cither  iiarty  l.avmgtlj.ni^ 
l,c  engagement,  and  tlio  j.ulwU 

'luUl  h.ue  against  tl..  a.* 
,,l,er8ohtai..e,n.eI,.velus,y.il» 
leucehere«hewe,Uh.ttk 
id  for.     Dnnr.i^-.Ai.fl'lm 


43:3 


t'ONTUACT. 


\:\7\ 


l,ii.iiiUnt  «aHto  111'  paiil  for  all  nmehincn  Hcnt  SMliHr.jnt'iitly,  W.  H,  hcinK  <l('Miroii»  of  ciirryinj^ 

til' I'l'ti"''''"  ""''    the  iiliiiMtillM  hiul  Hc.lil  iinil  nn  liotli  linMinesHcn   in   hin   own   rniinf,   :iM  axn^u- 

.■J[  p-iv nil  nt  lor  tlie  name  :   that  the  ililen-  tnent  was  exn  utfiMiy    I!.    H.,  .1.   II.  ami  W.  H., 

"i"^  t  WW  to  inrniHli  a  »|ieeihi'i|   nninlHr  ol   ma-  wliieji  reeiteil   tliiit   all   tin;   iiropiity,  .to.,  iMiok 


km 

chiiif*  l'>i 

jiinui'li  till 

„l  till'  iiuulniieM 

tinii'witl'  till'  [iru'e 

mill  fur,  at  :i  iTrtain  rutf,  wliiiii  the  ili'lernhmt 


iiiiintli,    anil    tin:   |iliiintill'i    wire    to 
li'lciiilaiit  with  II  inontliiy  Htatinii'iit 
Nolil    liy    them,    anil    to    remit 
III   tile  machines  hh  hoIiI  lunl 


imi'i'i 
till'  1' 


of    the 


■l-V    ASRKHAUhsrniU.   r^'lM. 

Jii'nlntiiit  of  Tr"'l'- 
Z>„in/ Co.  V.  t/.iinu,.V.;'it-l')'^ 

'OSHTRUCTIDN  OF  CoSTK.UT. 

chof  the  ileten.kuit».igf«n'^''| 
gichine.tothol.lau|;l 
Sded  that  hy  virtue  it* 
lietweeii  the  liartios  the  « 

t  machines  »'*"^'*"*""'    1 


ililitN,  noteH,  Meciintii'M,  itnil  iieioiintH  ol  I!.  II. 
anil. I.  U.  were  the  iirmicity  anil  elVeetx  of  W  . 
It,,  anil  lii'lil  liy  him  free  from  any  iiitereHtof  U. 
II.,  exeejit  tile  |iaynient  of  any  ilelitM  or  liahili- 
ties  wliii'h  liy  rtsiMiin  of  the  manner  of  earrying 
on  the  liiiMineHH  they  or  either  of  them  might 
III'  iiiaile  lialile  for,  although  in  faet  not  lialilu. 
W.  II.  then  agreeil  with  It.  II.,  that  all  moneys 
reieiveil  iii'  reali/eil  ii|ion  the  Haiil  aHNctM  nIiouIiI 
lie  fully  a|iiilieil  in  [laymeiit  of  the  lialiilitieit  ati 
HJieun  in  the  leilgerH  anil  lialailee  Nheetx  of  the 
Maiil  ImniiieMMeH,  \e.  ;  ami  that  in  the  event  of  the 
foiegiiiiig  I'lanieM  nut  lieing  enrrieil  out  It.  11. 
mil  shonlil  have  full  [mwi'r  to  aHMiinn;  ami  eolleet  all 
aH  not  saiil  assets,  ami  pay  oil  the  lialiilities  herein  iw- 
snineil  ;  ami  that  \V.  It.  wmilil  lurniMh  K.  U. 
with  all  the  neeessary  ImhiUs,  iloenments,  fic, 
relating  to  the  aeeoiintH  then  remaining  nniiaiil, 
anil  wiiiiM  furnish  him  n  ith  a  list  of  the  ainountH 
reeeiveil  ami   paiil,   ami   relating   thereto  at  tin; 

^.^^ eml  of  earh  anil  every   month,    until  all  the  lia- 

it'iiiiiltliat  tiieilefemlant's  reineily  was  liy  erosM    liiiities  were   fully   satiHlieil.      Sulmeiiuently  ile- 

utidii.     IVr  W'ilso-.i,  .).     There  -vas  no  neeensity    tault  was  niaile  in  the  payment  of  the  liahilitiuM 

tu  iivir  ill  tlie   plea  that  the  ilel'eiiee   wiw  one  ,  mentioneil  in  the  agreement  . 

wh' 

iiiit, 

ing 

,  1. 1'.  4o:t. 

Agvuemciit  to  huy  lumber  by  inspection  of  S.— 
niisiiei'tiiiu  lielil  a  condition   precedent   to  tho 
oUigatiiui  tn  accept.      Sec  Ailc/ii'xon    v.    Conk, 
1  J:  (j.  B.  -WO,  p.  .S7-44. 

See  Mill' mi  I  III  v,   ( 'iiiij'iilcriition  Lijr 

[do,,,  Si;  t^  !!•  4,-.!t,  p.   -i-J.SS ;  Kill,/   v. 
hul  mid  t'aniiu:t'  /V/r  /;i*.  Co.,   'M  C. 


|.,,l,t,.i,l  ;  ami  the  defendant  averred  tliat  he 
Itliuri'il  till'  ili;ii'hini'S  in  aeeuidanee  with  the 
'  wiiit'iit,  ,iiiil  m  all  things  perlorined  it,  until 
tilli  iitgli'i  tiMl  Hi'd  refused  to  tnrnish 
war»tateiiieiit  and  remit  the  moneys  received 
li^.  (|,„„i  lis  aloiesaid  ;  and  that  the  defendant's 
reiuiiil  tiiKiiiil  any  further  machines  was  caused 
uli'iy  liy  ii'ii'ion  of  the  plaintitts'  said  bre'ieh  of 
Ik  iijiaeliiiiit  ;  Held,  by  WilHon,  ." 
jlhriiiuil  by  the  '""  c'ourt,  plci  bad, 
(hewing  eitiiir  that  the  performame 
iihiiitilti'  ciiveiiant  was  a  condition  precedent  to 
JrtiinniUii'c  by  the  defiiidant.  or  shewing  any 
tVtitriini  "bi'li  't  iidgbt  be  inferred  that  the 
liUnitiU's' I'lii'ib  entitled  the  defendant  to  ciui- 
Urtlu'iiiMtnu't  a.s  abanduned  ami  to  rescind 


Held,  that  under 


nhii'li  iiiiglit  bavc  been  set  up  to  the  original  the  agreement  I!.  I?,  was  only  entitled  to  the 
(lilt  Sll  lull"  as  it  fornuMl  a  good  defence  accord-  assets  existing  at  the  time  of  the  execution  of 
in/tiiiiiir  law.     Aiiclili  I'lonir  rial.  v.  Arum,  l'.")  j  the  agreement,   and  not  to  those  Hub8ei|uently 


I  aciiuired.     Kerr  v.  lirnilfonl,  U()  C.  l*.  SIS, 


[nMOt'll,- 

IhoIiiIiiI 


VII. 

See   Mitnu 

p.  4:{j!i. 


Al.rEU.VTION  OK  CoXTUAlT. 

1  v.   liitrrowH  it  1(1.,  '.".I  V.  P.  138, 


Jmplieil  Contracl. 


IX.  Waiver  and  Siumtituted  CosruACT. 


An  endorsement   on   a  contract  for  the  sale 
of  land  extending  the  time  for  iiayment,   was — 
Held  not  to  do  away  with  the  provision  for  for- 
I)efeiulaiit  gave  a  note  made  by  one  K.  to  the    feiturc  on  default,  but  to  incorporate  the  extended 
Ipkiiitill's  ill  exchange  for  a  buggy.  The  note  was  ,  time  in  the  agreement  if  originally  there.     Mar- 
liiiit iKiiil  at  maturity,  whereupon  the  plaintilla  i  fi/x  v.  ■Smilli,  11  V.  I'.  4\('t. 
liui'il  the  iliiL'iiilant  on  the  conunon  counts  for                        ,  , 

kiina.,  alleging  that  he  had  induced  them  to     ..^^  H'  '!"""» '''  "'•  v.  .1Ai„;t    33  (MJ.  o20,  p. 
%k' the  note  I  ly  fraudulent  representations:-,;^  ;''  '    ^"'"'""'''i'  v.   t^m,th,   2o  0.   I'.   30l,    p. 
HtU,  that  tlic  iilaintitl's  could  not  recover,  fori     '" '• 
Jitre  lieiiig  all  exiiress  contract  to  take  the  note  i  

X.  HKscisDiNd  AND  Determining. 


rtlielmggy,    no  agreement  to  pay   in  money 
IWultl  he  iniiiliud  hy  reason  of  tho  alleged  fraud,  ! 
Xhffii  III.  V.  Tliiiiiijitoii,  3  App.  K.  it). 

■S/iu'/f/'  V.  MiCiii/,  27  ii.  B.  5!)7,  p.  li">'28. 


3.  Ollwr  C'a.ii'.t. 

lin'  construction  of  a  mereantilo  contract  is 
jionh';  court,  unless  it  contains  words  of  a  tech- 
Iniiil 111- eiiiiveiitional  use  in  the  trade  to  which 
lihi  oiiitraet  relates.     Mordheiiiier  v.   Robinson, 

llAiip.  U.  30.-). 

liilmie,  1S7'2,  J.  H.  and  |W.   B.   purchased  a 
Bur  Imsiiiess  from  11.   B.,  but  J.  B.  soon  after 


Sale  of  goods — Insolvency  of  imrtiea — Kight 
to  rescind.  See  Uhn/liaiii  v.  Mmliolktnd  et  uL, 
2.5  C;.  1'.   210. 

See  Lmqi  V.  Firxtlnvok  H  nl.,  24  C.  I'.  239,  p. 
151)4;  Dbiwuoilk  vt  ul.  v.  Smith,  25  C.  P.  361, 
p.  4197  ;  Diiriea  v.  A}>itMon  vt  al.,  25  C.  P.  376, 
p.  4.')72  ;  Auditi'rlonit'  H  al.  v.  Arms,  25  C.  P. 
403,  1).  4373  ;  Bruce  v.  Tolton,  4  App.  1{.  144,  p. 
43(iD. 


XI.  Performance. 


,(,,.,  . ,  .      .     ,        ■■ ,    ..         1  4.1     '      Performance  prevented  by  defendant,  when  a 

iluseil  to  have  auvthing  to  do  with  it,  anil  the     ,  ,  no,,        „  J  „;„.,;;  oKn-u  oaa 

,.;,      ,..  •',       *■•      .,     ,  t  t>    1)     I  defence,   hce  Atcenct  uj:.  v. ISicalwell,  JoL.i'.  Son. 

"iiuess  was  carried  on  iii  the  fiianie  ot  K,  ii. ,  i 

tor  the  henetit  of  \V.  B.,  J.   B.   having  re- ,      Imperfect   performance  —  Knowledge  thereof 

il  to  cirry  nut  the  purchase.    In  June,  1873,    by  plaintiff  without  notice  to  discontinue — Bight 

B.  ahio  purchased  trom  J.  B.  his  share  in  an    to  recover  on  a  miantum  meruit.     See  Foster  el 

itm  business  carried  on  by  both  of  them,  j  aL  v.  Wilson,  27  C.  P.  543, 
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CORPORATIONS. 


4376 


XII.  Actions  and  Proceedinus  on  Contracts. 

1.  PaHif». 

Coiitriiot  to  build  two  stores  for  dcfeiulnnts, 
<>iie  store  being  for  each  defeiulaut.  Defendants 
lield  jointly  liable.  See  Herbert  v.  Park  et  ai, 
25  C.  1*.  57. 

Cheese  factory — Agreement  by  the  patrons  to 
send  milk  and  to  receive  cheese  in  return,  or  its 
price — Sale  Ijy  mauaging  committee  to  the  plain- 
tiff of  chubse  matle  during  the  season — Parties 
liable  on  such  contract.  Gill  v.  Morrixon  et  ul., 
•26  C.  P.  1*24,  p.  4348. 

Per  Hagarty,  C.J.  This  action  being  on  a 
joint  promise  against  K.  and  M.,  and  there  being 
rio  evidence  to  oind  K.,  and  no  application  to 
strike  out  his  name,  which  if  oskeil  might  have 
been  refused,  the  plaintiflf  must  fail  upon  this 
grouad.     MacLTm  v.  Kerr  et  nl. ,  28  C.  P.  90. 

.See  MttUwlland 

28:^. 


V.  Meiriaw,  19  Chy.288,  p. 


See  also  Uallantyiie  v.  iVatnon,  30  C.  P.  529. 


CONTRACTOR. 

The  plaintiff  owned  a  dwelling  house  for 
twenty  years,  and  defendant,  inten«iing  to  erect 
i  house  on  her  laud  adjoining,  employed  an 
architect  who  drew  the  plans,  wiierebj'  trenches 
to  lay  the  foundations  in  were  to  be  dug  adjoin- 
ing the  plaintiff's  foundation  wall,  and  tne  depth 
of  the  trenches  was  shewn.  This  work  was  let 
out  to  a  contractor,  and  through  his  negligence 
in  digging  the  trenches,  &c.,  the  wall  of  the 
plaintiff's  house  fell : — Held,  that  the  defendant 
was  liable,  for  the  damage  arose,  not  in  a  matter 
collateral  to,  but  in  the  performance  of  the  very 
act  which  the  contractor  was  employed  to  per- 
frcm.  Butler  r.  Hunter,  7  H.  &  N.  820,  and 
Bower  v.  Peate,  L.  R.  1  Q.  B.  Div.  321,  com- 
mented ui)on.  WheelhouHe  v.  Darch,  28  C.  P, 
269. 


CONVICTION. 

Amendment. 

1.  Generally,  4375. 

2.  Uiuler  tfie  Liquor  Licenses  Acts- 

Tavkrns  and  Shops. 


-See 


I.  Amendment  of. 

1.  Generally. 

See  McKenna  v.  Povoell,  20  C.  P.  394,  p.  .S488; 
Regina  v.  Smtth,  36  Q.  B.  618,  p.  3484. 

See  also  Reijina  v.  Lennon,  44  Q.  B.  456. 


COPIES. 


Held,  that  the  word  "signed,"  before  the 
lessor's  name,  raised  no  presumption  that  the 
lease  was  a  copy  not  the  original.  Beecher  v. 
Woods,  16  C.  P.  29. 

See  McQueen  v.  McQueen,   10  Q.  B.  193,  p. 
1355. 


COPYRIGHT. 


Held,  affirming  the  judgmeuc  of  Prtpudfiw.t  v 
C,  23  Chy.  590,  that  it  is  not  uucfssarv ' f,,. 
the  author  of  a  book,  who  has  duly  <<i]iyri")/litH,| 
the  work  in  P^nglaud  under  5  &  (I  \'ict.  c.  i-,  t 
copyright  it  in  Canada  under  the  <''q>yrii'lit  \,.t 
of  1875,  with  a  view  of  restraining  a  ruprint ,  / 
it  there  ;  but  if  he  desire  to  |)revt'iit  the  iui p,,". 
tatioii  into  Canada  of  printed  I'dpifs  fr(,iu  a 
foreign  country,  he  must  copyriglit  tliu  iKwlk  in 
Canada.  Quiere,  as  to  the  adniissiliility,  with  a 
view  to  the  construction  of  a  statute,'  nf  th 
language  used  by  the  Secretary  of  Stiite  U,r  the 
colonies  in  introducing  it  in  Parliaiiitnt.  SmiU, 
V.  lielj'ord  H  al.,  1  App.  R.  43(i. 


■Smilu 


CORONER. 
I.  lNguE.sr,  4376. 
II.  Mi.«stEU,ASEOu,s  Cases,  437(i, 

I.  Inquest. 

A  coroner's  iiujuisition  on  tlie  IkkIv  (if  M 
found  that  G.  on,  &c.,  at,  &c.,  "did  fefdiiiiiiisly 
and  maliciously  kill  and  slay  (nie  M.,  against  the 
peace  of  our  lady  the  Queen,  her  trimn  and 
dignity,  in  self  defence  of  liiiii,  the  said  i;„ 
without  malice  or  intent  to  kill : "'  Held,  that 
it  must  be  (juashed,  on  the  apjdieivtidu  (if  (i.,  ^ 
not  disclosing  with  certainty  any  criniiiial  iitffii,.e 
on  his  part.  Semble,  that  it  was  al8(j  a  fatal 
objection  that  twelve  jurors  did  not  odiicurin 
the  finding.  The  Christian  and  suriiaiiieit  of  all 
the  jurors  need  not  be  appeiidud  in  the  iiuiuisi- 
tiou  where  they  are  given  iu  the  IkjiIv  of  it 
Jieyina  v.  GoUlinu,  39  Q.  B.  259. 


11.    MiSCELLANEor.x  CASKS. 

See  GilchriHl  v.  Conyer,  11  Q.  R.  1 97.  p,  31103 ; 
Johnson  et  id.  v.  Parke  et  ul.,  12  C.  P.  17il,  p, 
1289. 


CORPORATIONS. 
I.  Corporate  Name  and  E.xistesce,  43"7 
II.  Stock. 

1.  SubscriplioH  for,  4379. 

2.  Mdkinu  Calls,  4.380. 

3.  Sn/e  and  Trnn.ij'er,  4381. 

4.  Liabilitif  of  Sharitwhlfrx  to  ('n'titon, 

4382.' 

III.  DiREt  TOR.S,  OkKKEHS,    \M>  AliENTS. 

1 .  Election  of  Directors,  4.385. 

2.  Poioers  of,  4385. 

IV.  Powers  of. 

1.  Generally,  4286. 

2.  OfRailioayComi)mw'H-Se.fTA.K\mw  j 

-VNT)  Railway  Companies. 

V.    CONTRACTH  BY  AND  WITH  CoKI'OK.lTlOIlS. 

1.  Before  IncorjMrntiuii,  iSHl. 

2.  Contracts  Ultra  Vires,  4388. 

3.  Liability  on  Contractu  not  mkrSd  ; 

(a)  Of  Hirinij,  4389. 

(b)  Other  Contract'i,  4389. 
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(PYRIGHT, 

he  judgmeuL  of  I'rinnlfiMit,  V. 
;hat  it  J8  not  iifCL'ssary  fdr 
•k,  who  has  duly  cniiyriglitud 
III  under  fi  &  ti  \itt.  c.  45,  Ui 
aila  under  the  Cupy right  Act 
iw  of  restriiiiiing  h  ix'iiriut  nf 
li  desire  to  ])revt'iit  tlie  iaipijr. 
la  of   printed  cdiiios  from  a 
B  must  copyriglit  tliu  IkhiIi  in 
is  to  the  ndniissiliility,  with  a 
itruction  of  a  statute,  of  ths 
;he  Secretary  of  State  tor  tiie 
cing  it  in  I'arliiuutiit.    .Smiltt 
Avp.  It  43ti. 


CORONER. 
1376. 

SEOus  Casks,  437<i. 

I.    iN'^irKST. 

Kjuisition  on  the  l)()cly  (if  M, 
,  &c.,  at,  &c.,  "dill  feldiiimisly 
lill  and  slay  nue  M.,  against tiie 
ly  the  (Jueen,  her  ornwii  ami 
defence  of  hiin,  tlie  siiiil  li„ 
)r  intent  to  kill :  "  Held,  that 
ed,  on  the  aiHilicatinu  of  (i.,  a 
th  certainty  any  iriuiinal ntfeiKe 
amble,  that  it  was  also  a  fatal 
welve  jurors  ditl  imt  kjiiiinirin 
le  Christian  and  suruauies  of  ail 
not  be  ai)J)endud  to  the  ii«|uisi- 
/  are  iriven  in  the  Iniily  of  it, 
,f/,  39  Q.  B.  '-'oil. 

iscELLANKoi's  Casks. 
Comjer,  11  Q.  R.  197.  V.3;)03; 
I'arke  <'t  «'..  l"^  '^-  ^-  1"9,  p. 


ORPORATIONS. 

TE  Name  and  Existence,  43" 

riplion  for,  4379. 

mi  GalU,  4380. 

ind  Trnn.\ffr,  4381. 

Vitt)  of  Sharelwld,i\s  to  CfMiton, 

;2.' 

,Ks,  OKKifEns.  AM)  A.;ents. 
iu)i  of  inredom,  4385, 
•M  of,  4385. 

OF. 

.-ally,  4286. 

rtii.i-«J/Com/-r.mV.-.SVeR.ULWA«| 

I)  Railway  Comi-aniim-  , 
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•acts  UUra  Tims,  4388. 
mtyonConlrm-tHHotmkrSai^ 

If  Hirimj,  4389. 
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4378 


VI.  Actions  axu  Puoceedixcis  AciAiNsr. 

1.  Bil  Mfmhe.ru,  4390. 

(a)  Partkn  to  SiiUti — See  PLEADiN(t  in 
Equity. 

2.  Other  Casex,  4391. 

3.  Si'ire  Fiirian  wjaiHst  Memliern  of  Public 

('omi)iiuie.n — See  SciKE  Facias  and 
Kevivor. 

VII.  Amotion  ov  Corpoh.atoks,  4392. 

VIU.  Dissolution,  4392. 

I.K.   FullKIliX  CORl'OKATION.S,  4.392. 

X.  Set-off  by  and  a<jainst  Corporations 

AND  Shareholders.— .S'cc  Set-off. 

XI.  Ust  uY  UY. — See  Usury'. 

Errata. 

fOii  page  7()9,  Uno  2."),  for  "the  collecc  could 
not  bke,    read  "  the  college  could  take.  ' 


I.  Corporate  Name  and  Existence. 

Action  hy  a  joint  stock  road  company,  under 
12*  Vict.  u.  84,  against  stage  proprietors,  for 
toils.  The  plaintiff  proved  that  defendivuts  had 
useil  the  i<>a<l  with  their  stage  coaches,  and  had 
paid  tolls,  and  had  negotiated  for  settling  this 
daim :— ileld,  that  the  incorporation  of  plain- 
tiflj  was  BUlliciently  slie\vn  as  against  the  de- 
ieiuUnta.  ParU  and  Dundaa  Road  Cumpani/  v. 
W„k.utid.,  IIQ.  B.  5(i. 

Misnomer  of  High  School  Trustees— Acipiies- 
cciia'  in  erroneous  name.  See  In  re  the  'J  riiMees 
„(  Pm-t  Itviritii  lliijh  Sehoiil  tnid  the  <'i>ri>ortitl<iu 
Jihr  Tiiintdiqi  if  Widniiiuhuin,  23  C.  1'.  11,  p. 
31110. 

Ill  an  action  by  the  trustees  of  a  church  for 
ilclViidant's  subsi;ription  towards  rebuilding  : — 
Hilil,  that  under  uon  assumpsit  defendant 
oiiiild  not  deny  that  the  pl.'iintitls  were  a  corpora- 
tion, 77(c  Tnnficit  uf  the  Toronto  li-  rhli n 
>';■.. f  ('uii'jreijiU'fiii  if  the,  Winleijini  Mitunilint 
i' •,•,/,  i/(  Ciiitiida  V.  Stereiis,  37  Q.  B.  9. 

As  to  the  i)ro[iL'r  mode  of  testing  the  exisl- 
tiK'uof  a  oorpoi.'tiou  composed  of  school  tms- 
tws.    See  Aikeir  v.    Miiiiiiinii  it  <(/.,  38  (i.  ii. 

in  tS72  five  persons  tiled  in  t)ie  registiy   .  tuw 

1  ihrhinition  that  tlioy  were  desirous  of  formivig 

jmiit  stock  company,  under  C.  .S.  U.  (.'.  c.  (i.S, 

liy  .  J  name  of  tlii'  llouiinion  Safety  (las<'oni- 

[laiiy,  for  the  (d)ject  of  "the  manufacture  and 

iiri  siilc  oi  the  machinery  and  materials  for  the 

uaiiiifactni'e  or  jiroduction  of  gas  from  evaporat- 

uiglhiids,  and  gas  tixtures  of  all  kinds,  and  such 

otkr  articles  as  may    from   time   to   time   1)e 

dnemed  advi.sable  ;    and   also    the     lighting  of 

I  citifs,  towns,  villages,  streets,  capital  builtUugs, 

'  sttaiiilioats,  coaches,  and  street  and  i.iilr()adcars 

;  withgM,"  with  a  capital  stock  of  !:!(), (KK),  in  300 

lliartM  if  $'20  each,  and  three  of  the  defendants 

I  wtre  .Uited  to  )>e  trustees.     Subse(|Ucntly  these 

trustees  wet  and  pa.ssed  by-laws  as  to  the  goT- 

I  miuiiiit  of  the  company.     On   1 7th   February, 

,  ISoi,  a  meeting  of  the  shareholdei-s  was  held, 

[  whtn  an  iigreumeut  was  entered  into  for  the  pur- 


chase of  .A  patent  for  the  manufacture  of  gas, 
and  a  rcao.'ntion  wius  passed  that  the  sharehold- 
ers shouhl  pay  on  their  stock  enough  to  make  a 
working  <  apital  of  $1,2.50.  An  agreement  wau 
ni;<do  that  the  stock  should  be  divided  up  be- 
tween the  five  defendai  ts  in  proportions  stated, 
and  these  defendants,  as  shareholders,  subse- 
quently met.  increased  the  number  of  trustees 
from  three  to  five,  and  elected  themselves  such 
tiuatees.  No  stock  was  over  subscribed  for  or 
anything  ever  paid  thereon,  the  money  recpiired 
to  carry  on  the  business  l)eing  raised  from  time 
to  t'uie  by  contribution.  The  company,  in  1874, 
put  up  a  gas  machine  in  the  plaintiff's  r.-sidence, 
which,  on  12th  February,  1874,  exploded,  and 
injured  the  plaintiff,  for  which  he  sued  the  com- 
pany and  reiovered  damages,  and  on  29th  Feb- 
niary,  1876,  judgment  was  entered,  and  a  H.  fa. 
goods  issueil  against  the  company,  which  was 
returned  nulla  V)oiia.  This  action  was  then 
brought  against  defendants,  as  shareholders,  for 
the  amount  of  the  unpaid  stock,  and  also  .is 
trustees  on  their  individual  liability  under  the 
act  for  neglecting  to  publi  !i  within  t'.venty  days 
after  the  1st  January,  Ib'i'.  as  reiplired  by  the 
act,  a  icjiort  stating  the  iijnount  of  the  capital 
stock  actually  paid  .and  of  the  then  existing 
debts  of  the  company,  or  to  insert  tiicrcin  plain- 
titl  "s  claim  as  one  of  such  existing  tlebts  : — Held, 
that  the  company  was  duly  incorporate(:  under 
C.  S.  U.  C  c.  63,  for  th(mgh  the  act  did  not 
authorize  the  formation  of  a  company  for  lighting 
cities,  iltc,  with  gas,  it  did  for  the  other  objects 
stated,  and  the  corporation  could  exist  tor  such 
objects  alone  ; — Held,  also,  that  the  evidence, 
set  out  in  the  case,  was  siitficieiit  to  shew  such 
incorporation.    Osier  v.  liuirellit  iiL,  4'M).  H.  40. 

Held,  that  the  defendants  were  not  liable  as 
shai'eholilers  in  the  company  ti'  the  plaintiff',  as 
a  creditor  ;  "^or  to  create  such  liability,  under  the 
statute,  there  must  be  a  sulwcriptioii  for  stock  ; 
and  the  fact  that  th'.-y  lia<l  acted  and  been  treated 
as  siiarcholders  would  not  enable  a  crc<litor  to 
proceed  a^'ainst  them  as  such.  Helil,  also,  that 
neither  were  they  liable  as  trustees  tor  neglect- 
ing to  in,  "c  the  reiHirt,  for  the  plaintiff's  claim 
was  not  an  existing  debt  at  the  time  of  sucli 
neglect,  nor  until  th<.'  entry  of  his  judgment. 
Il>. 

Where,  between  the  time  of  obtaining  an  order 
I'l  -service  out  of  the  jurisdiction  and  the  service, 
the  name  of  a  town  (before  the  mayor  of  which 
the  atlidavit  of  service  was  directed  to  lie  niadel 
had  been  changed,  a  eertiiicate  of  the  town  clerk 
scaled  witli  the  corp(U'ate  seal  of  tiie  town,  under 
its  new  name,  was  received  as  proof  of  the  fact 
of  such  change  h.'iving  taken  place,  h'idjih  v. 
Cidiiiiiii,  2  Chy.  ()23. 

A  bill  by  a  corporation  using  a  wrong  name  is 
I  liable  to  a  demurrer  for  want  of  enuity.  Thi 
'  <'or>iU  Si/irr  Miiiimj  Co.  v.  liidl,  21  Chy.  592. 

Where  a  coriioration,  constituted  under  the 
'.  C.  S.  C.  c.  63,  and  29  \'iet.  c.  21,  li.id  |mrchased 
lands,    and,    without  having  disposieil   thereof, 
alloweil  the  period  named  in  the  declaration  of 
,  the  sharehohlers  for  the  continuance  of  the  com- 
))any  to   exjiire,  it  was     Held,   thr.t  the    corpo- 
rators ceased  to  have  any  interest  in  the  lands, 
and  could  not  maintain  any  suit  in  respect  tl\ere 
I  of  ;  and  lliat  the  lands  had  reverted  to  the  gran- 
I  tors.    Linihui/  Petrultiim  Co.  v.  Panlie,  22  Chy. 
18.  ' 
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See     77/''    TniMhr,    „f    Fniiiklin 
MaUiih;,  '>li  l!by.  lO'i,  p.  4357. 

Sei!  also   T/if  (Jiinti  /ii.i,  Cii.  v.    /loi/i/ it  uL, 
1".   1!.  37!). 


COK  poll  AT  IONS, 

C/iiiri-h 


l.'iso 


1. 


Tl.  Stock. 
Siilificri/itioii  j'lii: 


I  tliJit  if  the  eviilonce  liad  shown  nwv 
'  in.iilc  vt^rliiilly,  it  roiilil  iiiit  li;iv- 
\  uii<|n:ililicil  HiiliHcriiitioii  nndcr  scnl.  ml 


l>c'f»Mi(iaiits  wore  iiii  IncorjinratLMl  uoiuiiaiiy, 
tbi!  cMjiital  of  whicli  was  l*:«),()()(),  in  KM)  sIimk'.h, 
of  S.'WO  I'ai'li,  !tO  of  wliii'li  liail  luni  xuIisci'IIumI 
for,  and  jp.iid  up  in  full  liy  duly  made  lails 
tlu'l'i'oii.  Sulps('c|ucntly  till'  di'fcfiilaiits  eniiiloyi'il 
till!  idaiiitid'  to  take  (.liarj.'c  <  f  tlu'ir  l)usiiu'Hs, 
who  was  aiiiioiiitiil  ]iit\si(h'ut,  at  a  salary  of 
t?l,'JO().  Ill'  sulisiiihrd  fo-  si'Vi  11  sliari's  of  tlu'  uii- 
allotti'd  stock,  diliiti'd  hiiiisflf  witli  tliu  atiiniiiit 
tlu'ivof,  .S'-M(M).  ill  till'  coiiiiiaiiy's  hooks,  and 
afterwards  [laiii  for  it.  Afturwards,  di'siriiij,'  to 
(ilitaiii  lontrol  of  the  eoiii|iany,  ho  arraniieil  \  ith 
four  of  till' stoekliolders  for  tlio  transfer  to  liiiii 
of  their  stock,  liut  oiii'  of  them,  .M..  to  onalilo 
him  to  rem.iin  as  a  director,  was  to  and  he  did 
suhscrihu  for  the  three  reiiiaininj,'  shares  unal- 
lotted. Siili>e(Hieiitly  the  lilalntill  w  islied  to 
withdraw  from  tliis  arraii.Lreiiieiit,  and  tlie  parties 
iiurei'd  to  eaneil  it  :  iiiit  M.  was  to  lie  relieved  of 
the  three  shares,  ami  M.'siiaiiie  was  aeeordiiijily 
erased,  and  the  plaintili  's  inserted  as  siiliscrilier 
for  these  sliares.  the  siilistitution  lieiii;^  made 
either  hy  iilaiiitill  liimsi'lf  or  liy  the  hook-keeper 
hy  his  direction.  It  was  also  arran^'ed  lietweeii 
the  plaintiH'  and  tile  other  direetois,  that  this 
stock  should  he  eiiti'lcd  in  the  stock  hook  as 
paid  up  in  full,  hut  the  plaintili  was  to  he  dehited 
with  the  f^'.KK),  to  he  paid  out  of  his  .salary  as 
pl■e^ident.  Aceordiiigly  the  iilaintilV,  with  his 
liliowledf^'e  ;iiid  .'i.sseiit.  was  so  deliited,  and  from 
time  to  time,  as  liis  salary  heci'iue  payahle,  it  was 
set  ol''  auainst  it,  and  a  Kalaiu'e  afterwards  struek 
ill  the  hooks  on  this  li.isis.  Tliere  was  no  liy  law 
re;_'iilatiiij,'  calls  or  transfers  of  stock,  ;iiid  no  calls 
were  n  ade  on  the  plaintili  for  either  amoiints 
siihscrihed  hy  him,  and  no  transfer  from  M.  to 
|plaiiitit!,  except  in  the  manner  stated  :  Meld, 
that  no  transfer  was  iiei'essary,  as  the  plaintill's 
."uhscriptioii  must  he  held  as  an  oriirinal  one,  nor 
well  any  calls  ie(|iiired,  for  the  plaintiH  hy  his 
conduct  had  implicilly  agreed  that  none  ncid  he 
made,  and  hotli  ln'  and  the  company  were  estop- 
pjd  from  denying;  his  owiiersliip  of  the  sliares. 
The  phiintill  liaviiii:  sued  defendants  for  his  .sal- 
ary :  Held,  that  defendants  were  entitled  to 
set  oil  the  amount  tliie  on  tliis  stock.  Ilehl, 
also,  that  they  were  entitled  to  have  jiid;imeiit 
in  tlieir  favour  for  the  e.xcess  of  the  set-oil' over 
the  plaintiti  s  cl.iiiii,  and  that  for  siieli  pur]ioso 
no  speei;il  prayer  or  eonclusinii  in  their  plea  of 
8et-oti  was  necei.sary.  Siiiarl  v.  /loirniiiiirUli 
j\liii'/iiiii  mill  /iiijili  mill/  <'<i.,  U.'i  ('.  1'.  .">();{.  See 
lliiinll  \.  I  liiiiiiiiinii  ,,/'  ('iiiiiii/ii  O'iIa  /'i  liiK  ri/Cii., 
M  (,).  i;.  4,S4. 

l)efendants  suhscrihed  under  «eal  for  certain 
shares  in  tlie  capital  stock  of  the  plaintills'  eoin- 
pany,  promising;  and  agroeiiiy  with  each  other 
and  with  the  plaintitls  to  ])ay  the  full  amount  ivf 
the  shares  as  and  w  lien  ]iayahle  :  Held,  that 
the  evidence,  set  out  in  the  report,  sheweil  only 
il  collateral  a>,'reeliielit  or  reiiresentation  hy  tlio 
fcsideiit  of  tile  ]irovisioiial  lioard  that  iiayiuent 
would  he  aeeejited  in  ^ooils,  and  not  a  siihscri]i 


'  '■"ii'liti,,,, 
^■•'i'i<''i  till. 

com)i;iiiy.  'I'lie  defendants  after  sii.li  sulisc  ■'" 
tioii  liaid  ten  ]iereent  on  the  stock,  IhIm..  ;^,\y■  ','" 
as  they  alleiieil,  hy  the  iil'iintill's  t||;it  it  M:i,tl'!' 
hiwt  course  to  tjet  rid  of  the  stock  hv  ,'isNi.r|||,,  ,^ 
wliii'h  eould  not  he  )ieriiiitti'd  until  mi'i,  ,',  .' 
mcnt  :  llelil,  I'learly  an  irrevocilil,.  ;„i,,.i''-'|' 
of  the  .stock.       Killi/sliill  S/rri/   Itaihrmi  \-    l)   , " ' 

<i  II/.,  44(,>.  n.  .-).-)•_'.  '■ 

\  eharginji  tirder  was  made  atraiiist  std.lj  ; 
r.ailway  eom])any  to  which  a  paitv  "^ 

hut  such  stock  it  was  show  ii 
tioii,    hejii   i.ss'"  d    to   his  son, 
aj,'aiiist  the  father  the  slierill' ci 


lail 


it  miller  execution 
aL;aiiist  the  father 
and  charLrinu 


'i^i'leratum 

t"  liiiii 

•IS  sii  issn,.,| 

pliiintiilMiiij 

Mi;i|n 

laintillV 


"Ms,.„tit!,,l, 

'•y  lii«  iliri,.. 

*;''"'■'*  ill  H  suit 

whereuiH.ii   „    |,i||  „.,,,  ^,  , 

...      son   Statin,  liu-s,.  ,•:,,„ 
tli.it  tlie  son  L;;ive  no  iMii>i,] 
for  the  stock  ;  that  the  same  was  issue 
to  hold  for  the  use  of  the  father,  .ni  w; 
to  ilefeat,   hinder,   and  di'lay  the 
other  ere.litors  of  the  father.'     At  the  licirii 
evidence  was  j;iven  in  supjiort  of  tin 
ea.se  other  than  the  pleadiiiL's  .-iiid  pincce.liirMii 
the   suit  iij;ainst   tlio  father  aii.l   niwhirlisia 
char.L;! Ill,' order  li;id  hcen  made;   luit  tlic  il,. 
tioiis  of  the  son,  w  ho  had  hcen  exaiuiiicl  in  that 
suit,  were  not  read  :      Held,  that  as  the  s,mi  U 
not  heeii  a  party  to  that  caii.se  he  \v;is  n(,tl„,i 
hy   the   evidence   therein  ;   the  ei.iirt.  thiiv, 
refused  to  liiaki!  any  decree  aiiaiiist  him,  aiil 
any  decree  ajiaiirst  the  father  v.uuM  iiiit'.'ivctlji. 
phiintitl's  any  .greater  heiielit  thin   tlirvln,]  l.v 
the  clniruiiif,'  lu'diu-,  dismissed  the  hilj  ^itl,  ,,,. 
A //nil  V.  /'/i,//,.s  1 1  II/.,  •2;\{'\\\.  ;t!(.-|. 

The  rniperial  statute,  I  i<t  •_•  Viet,  e.  Ho,  ji 
fiu'ce  in  this  province,  authorizes  the  issuin;-, 
cliari,'inj,'  order  aeainst  stoehs  staiidin:;  iii  t 
name  of  a  dehtor  "in  his  own  ri,ht  ("r  in  t' 
name  of  any  person  intrust  for  him,"  hut.],. 
not  ajijily  where  such  stocks  have  heen  fraiM 
lelitly  assi),nied  in  order  to  avoid 
f'l'jj'n !l  V.   1'lii/ii.t,  '.U  ('hy.  ;{44. 


eViviit;", 


"H" 


The  holdiiij^'  of  shares  hy  one  tiadiiii,' or 
tion  in  another  trading  corporation  is  n.it  ultr, 
vires.      Till   Ciiiiiii/ii    l.ifi    Ai.iiiriiiii'i   <',,,  v,  T' 
I'll/  <li  III  I'll/  MiiiiiifiictiiniHi  Cii.,  '.'(i  cjiv.  47; 

Held,  that  the  action  of  the  diieetnrs  i.iiv-;iii,. 
shares  at  less  than  their  nominal  vahic  UKiilir, 
vireH,  .Mi-liiiiivi  \.  MrCridi  II.  I  \uu  \\  i  \, 
S.  C,  I  .Sup.H.  47!). 


See  /hiiiiiiii  \.  l.i's/h',  ,'{  A]i;i. 
Si// n stir  v.  MrCiiiiiii,  '.'S  ( '.  I'. 


I!.  XW.  |,  4;k 

■u;(,  1,,  t>s 


2.   Mid  I  III/  Cii//... 

Where  calls  on  stock  were  to  he  ina.l,  'it| 
pi'rioils  of  not  less  than  three  iiiniithsiiitiiial,' 
and  one  call  was  niadi'  payahli'  mi  tlii'  Idtlioi 
.Aitiiust  and  another  on  the  lOtli  ef  N"nvtiiil*r: 
Held,  hy  the  court,  allirminL'  the  jiiilt'iiMit"! 
(!alt.  .1.,  that  an  interval  of  tliii'e  iiiiiiitli^hil 
not  elap.sed  hetwoeii  the  two  lalls.  aihl  llntliie 
second  call  wa.H  therefore  had.  Tin  Si^i'U«>a 
Fiivaiull/it'iliis.   Cii.  v.  .l/.(c/r/r.iV,  •.'!!('.  I'll), 

Tlio  plaintifTs,   a  company  foniicil  niil  n& 
tered  in  Kii;,danil  under  the  ('oiii|Mim's.\i't.N5. 


tioii  oonditiouiil  on   such  iiccoiitaueo.     Sonihio,  :  which  was  hoing  wound  up,  sued  tlie  ikiVii!«t, 


111(1  sliuwn  Sllrll  a   cnlidlti,,,, 
mill      nut     lltlVr     V.lllr.l    till. 

ion  uuili'v  seal,  nr  lh,\ni,liin. 
■nil.-mts  after  siirli  suUsiri^,. 
on  the  stock,  l.iin-  ii.lvii|.,\ 
lie  plaintilVs  tliat  it  wastliiit 
1  of  tlu'  stock  liv  a^*i'.'nmlllt, 
pcrniittfil  iMitil  >ucli  y^- 
•ly  an  irrcvocalil.'  ailn|iti.iii 
ilon  Strii/  Itii'ilimij  V,  /•'.,.,(,,■ 

WHS  made  airaiiist  sto.'li  in  a 
1  wliicli  a  imrty  was  ciititliil, 
lis  shuwii  liail,  iiy  his  t\n„. 
to  liis  son,  so  tliat  ill  a  smt 
he  slicrilV  ooiilil  imt  ilis|Bis,.,i' 

wlicvcnpon   a   liill  \va:<  tiW 

iin  '  son  statin;:  llicv'  facts, 
\w  son  yavtr  no  cnii>i'UTatiiiii 

till'  sanio  was  issiicl  t"  Imn 
of  tlic  father,  an  wassuissu.,! 

anil  delay  tlic  ii''>''ifi'f»  luj 
lie  fatlier.  At  tlie  lifariiis;iiM 
n  in  siiiniort  of  tlic  iilaintiliv 
.'  iilcadin'.'s  and  |iriiiiT.liii;;-iii 
;lio  father  and  in  wliiiii  Mi.h 
1  liceii  made;  Imt  tlie  i1i|msi. 
lio  had  heen  exaiiiiiied  in  ikit 
\  :  -Held,  that  as  tlic  s.ni  Iw 
(»  that  cause  he  was  nut  IliuihI 
therein  ;  tlie  court.  tliiTrf'ft, 
ny  decree  aiiainst  him.  anil  as 
t  the  fatlier  wnulil  not  L'ivillie 
iter  lu'iielit  than  tiicy  linl  liy 
r,  disniissod  tlic  hill  witli  ""M. 

I  III.,  -JHrhy.  :i'.i.'>. 

tatntc,  I  k,  •-'  Vict,  c  Ih),  it  m 
iiice,  authori/es  the  issniii'.' i.;,i 
it;ainst  stoohs  stamlinL'  in  fw 
r  "in  his  own  ritiht  nriiitiie 
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111  in  trust  for  him,"  Imt  iki 
snch  stocks  have  hwn  Iniiiiii- 
n    oi'dcr    to   avoid  cxii iit'.iii. 
24  rhy.  WW. 

hares  by  one  tradinj:  I'lH^mta' 
r.-idinu  cori'oratiou  is  nut  iiltn 
iilii    l.'il't    /|.s.<i(i'((»('(   '".  Y,  yii'i 

il'iicliiriiiii  ''".,  -•>  ''li,v.  \', 

..rlion  of  the  directors  i.iNMiiiij ' 
n  their  nominid  value  w.isiilm 

.1/,•r,•(f^ /I,  1  .\\>\<.  i;.  1.  M 
■I7;>. 

,„lhl,'lSi\  v.   in,  11.  t>^ 


;.  MidiiKj  r,iil>. 

stock    were    to   he   IHiulo  "it  I 

ss  than  thr.'e  mmitlis' intiitiil. 
s  made  ,.av;d.le  on  tlie  lOthof] 
heron  the   lOth  of  NnvfUiWr; 
urt    atliniiinL'  the  jnik'm.nitrt  | 
n  interval  of  three  iniiiitli»ii!'t 
een  the  two  .-alls,  ami  tint  m| 
therefore  Iwd.     Th  .^■^^'-'; 

a  eomi.ativ   fi'rmeil  .in.l  wH 
|umlerth.'<'"iii|Miues.\i;t.Ni-. 
-wounduii,  siU'iltluMldiuilMi.! 


h.wasii  liast  niomher,   ]ilneed   on   the   li.st  of 

"  trillutiiries,    for  the  amount  of  certain  o.ills 

■  T-hlH'  "-.'s  .irdeied  l.y  the  Court  of  Chancery 

"  I'   rliml  to  I'l'lV   to   one   of  the  two  dlllcial  li 

'"  htors  aiMMiintodi-lleld,   Calt,  .1.,   dis.sent- 

i  ''""'irverMii  ■    tlu!    indKinent     of    the    (>»ueen's 

IS^'.h  (40  '^    K.  4;i,"),)  that  the  lial.ility  of  the 

!S.wtt.-'l'.''.V   the   calls   w-as   a   del.i    which 

i     mrited    at   the    time    he    hec.'ime    a    holder 

I  "'"tlic   sli:ires,    and    that    the    lil.iintilfs    ucie 

I  '''  .  ,    1  »     ..,,..   Iiiio  here    for  the   recoverv  tllcre- 


liled  on  hehalf  of  the   vendors,  wl.,.,,.   ,,,   ^.....^ 

was  to  enforce  the  sale  and  |inrehase,  it  aiipeaicd 

that  the  jilaintitls  could  validly  .issi^iii  'M'.\  out  of 

the  ,'{()()  shares,  the  court  at  the  hearing  In  Id  the 

vendors  entitled  to  .i  decree  for  the  sale  and  nav 
1 1 1-  .1 i.1 11  '.  .■■: 


•'"flc  sli:nes,    and    that    the    |il.iintills    ucre  veiniors  entitleil  to  ,i  ciccrce  tor  the  sale  and  pay- 

'ftl'il  to  sue  him  1"''''-  f'"'  the  recovery  there-  ment  of  the  nnniher  of  shares  thi'y  could  so  make 

i(,,,.,„,/'.v  liinik'nKJ  ('iiiiiiiinnj  v.    /'(iiiin/i/n,  'A  a  ^(mmI  title  to.      T/ii  > 'hikh/ii  l/ifi  As.^iiriiiiCf  Cii. 

1      1*  !17l.      Ueversed  in  the  Siiiireine  Court,  v.   T/ic  I'l 'I  (I'linral  Miiiiii/'urtiiriiiii  Co.,  '2i'>  Vhy. 

•''''   ''!,.!  I  :uviiiie.  .F.I. .   dissolitinL'.     Not  vet  477. 


.!.(.,   dissoliting.     Not  yet 


.„r,„:j,.  ,ind  (iwyiir 
I  n'lmrtoil. 

[  \g  to  the  rij^lit  of  action—  the  form  of  deelar.a- 
Itiiniii'uehacase  the  defences  availahle  the 
ILilitvef  the  order  and  nuht  of  ai.i.eal  there 
Itniiii-'-tlie  service  of  notiees  rei|iiired  to  Iki  servi'd 
ISvtk  c'lmliany  "l""i  the  snhscriliers  the  lia 
f  1,'ilitv  as  lin.xt  or  |ircseiit  nuimher.  Sf  e  X.  C.  40 
[„,  i;,4:!,-i;  :l(l<.'.  H.  -'•■••!• 

\  Ilka  that  the  del'endant  w;is  indnced  to  take 
ItkJwi'vshv  the  fraud  of  the  )i]aintills,  and  re- 
iniiliuteiltllt'm  as  soon  .•isjic  discoveied  the  fraud, 
iLl  ilerivod  no  hciielit  from  them,  was  clearly 
|w.  aii'l  was  not  suiniorted.     S.    C.   40  <,>.  H. 

i  PI,,,  atntuti;  iiuikes  the  liability  for  calls  a  dclit, 
i"m  Kni'limd  and  Irelaiic'  of  the  nature  of  a 
iiKrialty:"  Ib'l'l.  that  tiiis  did  not  make  it  a 
Liiirialtv  ilfht  in  this  eountry  :  and  that  pleas  of 
VuT  iliiW'tL'd,  and  that  the  debt  did  not  accrue 
Witiiilisix  years,  were  therefore  good.     .V.  ('.  :i(J 

3.  •Ill  Trniiufi  r. 

<;ili:  of  .stock  ill  a  railway  cotupany-  !>uty  to 
tiiaiv  tran.sfer  -  Note  for  imrchase  money. 
Itimi  "11-  rii'ii.  refusal  to  transfer  -  Practice 
lliik  .\.  •!.    .^et,    1S7.'<.      See    lio'il/nii   v.    l/io/il 

j,,x<().  IV  lo'j.  p.  ;«•"{. 

hianai'tiou  by  waj-  of  soi.  fa.  by  plaintifT,  a 

JBili'infiit  creditor  of  the  Ontario  Wood   I'ave- 

ti'iit('iini|iany.  incorporated  uiidei'J7  >V  -S  N'ict. 

L'2H,  aL'ainst  defeinl.int  .as  a  shareholder  thereof 

fcr  iui|ttiil  stock,  it  aiipeared  by  oral  evidenci' 

111  t'li' stuck  wa:<  transferred  by  one  A.  to  de- 

Itliiaiit  as  I'ullatcial  security  for  a  debt  ilue  to 

Itiimlaiit  hy  A.,  but  the  transfer  was  on  its  face 

i-hiti'.  aiiil  there  w;is  nothing  in  the  books  of 

...iiiimny  to  shew  that  A.  li.ad  any  interest  in 

lliil,  that  under  sec.    "),   sub-sec,   I!),    the 

;  ii  the  stuck  being  traiisferivd  !is  collater.-il 

:,n!v  slimilil  have  appeared  in  the  books  of  the 

;l«ny;  and,    Scuible,    also    in    the    transter 

klf.  uiid  that   defendant    therefore    was    not 

limiit  umlcr  sub-see,  '2\>.      Meld,  also,  th.it  the 

pfeiiilnit  was  li.able,  although  the  shares  were 

^t-rii'.  ill  the  eoiiniaiiy's  books  and  in  the  cor- 

catc  as  fully  paid  up,  ina.smuch  as  he  was  in- 

niiiil  ami  knew  that  they  were  in  faet  unpaid. 

«'l  \.  AiLilin,  m  C.    I'.  lOS.     This  oaso  has 

KiMlHiualed. 

^Thc  rule  that,  in  the  absence  of  fraud  on  the 

vi'iiilnr  of  laiiil,  a  deficiency  in  (pian- 

y-sniall  ill  pro|Hprtioii  to  the  i|nantity  sold 

1  iiiit  iifcessary  to  the  enjoyment  of  what  tlui 

Diliiroan  niiike  title  to  -is  not  a  bar  to  spucilic 

iiirmaiwu  at  the  suit  of  the  vendor,  with  coni- 


4.    /.iiiliiliti/  III'  Slmn  linlihra  hi  ('rnlilnrn. 

.Action  .ig.iiii.^t  defeiidjint  as  a  sharidnddcr  in  :v 
company  incor|)oratcd  under  the  '11  k  'IS  \'ict. 
e,  'JS,  by  the  pl.iiiitiii',  a  creditor  of  the  company, 
alleging  a  judgn'ciit  rccoverecl  and  ti.  fa.  re- 
turned nulla  bona.  I'lea,  on  c(piitablc  grountl.s, 
a  sel-olV  due  to  defendant  by  the  company,  on 
the  coininon  counts,  and  on  a  judgment  recov- 
ered by  the  defendant  against  the  eomii.iny,  on 
which  a  li.  fa.  lia  I  been  returned  iiull;i  bona  :  - 
Held,  per  (iwyiiiie,  .1.,  that  the  plea  formed  no 
defence  ,  for  the  pl.iintill'  was  not  claiming  in 
right  of  the  company,  but  by  virtue  of  a  specific 
statutory  remedy  ;  and  the  decision  in  .Macbeth 
/•.Smart,  14  ('h\.  "JIKS.  was  in  prinei)ilc  aiiplic.ible, 
notwithstanding  the  fact  of  defendant  having  a 
judgment  and  e.vecutioii.  lii  inn  r  v.  Ciirri>\  3() 
(,».  I!.   411. 

The  C.  S.  V.  C.  c.  (i.'l,  eua'ts  th.at  the  stock- 
holders of  any  comiiniiy  incorporated  thereunder 
shall  be  '-jointly  and  sever.ally  liable'  for  all 
debts  ;inil  contracts  made  by  the  eonipany  :  - 
Meld,  nevertheless,  tli.it  a  creditor  might  sue 
oiM!,  or  any  riimber  more  than  one,  of  thestoek- 
hohh  IS.  Mi'K'ir.'ii  it  III.  V.  I)i  irini  'I  "1..  ',W  i). 
1!.  .")!•_'. 

In  an  action  by  the  creditor.^  of  the  conijiany 
against  live  of  the  shareholders,  the  dci'la ration, 
after  setting  out  an  uiis.atislicd  judgment  recov- 
ered by  the  ilaintill's  against  the  conniany  alleged 
tli.it  the  detV'iidants  before  the  debt  w;is  con- 
tracted, ;ind  before  this  suit,  were  stockholders, 
anil  had  not  )i.iid  up  their  shares  in  full,  whereby 
defendants  became  liabh;  to  ]iMy  said  judgment. 
Three  of  the  defendants  iile;ided  that  they  were 
not  stockholders  when  the  contracts  in  lespyct 
of  which  the  notes  were  given  were  niaile,  nor 
from  theiiee  until,  nor  :it,  the  coniineucemelit  of 
this  suit.  The  plaintills  replied  that  these  three 
defendants  were  trustees  of  the  eonipany,  and 
omitted  to  make  the  annual  report  reipiircd  by 
the  statute,  whereupon  they  became  individually 
liable  for  tlli'  debts  of  the  company  ;  Meld,  tl'.at 
the  re]ilication  was  a  deiiartnrc,  in  alleging  a 
diireieiit  ground  of  liability  from  that  taken  in 
the  del  laration,  and  a  groiiiicl  which  ,i]iplied  i/iily 
to  three  out  of  the  livi'  deteiidants  ;  and  that 
in  this  latter  resiicct   there  was   a  misjoinder. 

Tlie  second  iiloa,  by  two  of  the  defendants, 
.alleged  that  within  live  years  from  the  ineoriiova- 
tion  of  the  coniiiany  thcv  Jiaid  up  tl'.'ir  full  shaves, 
and  before  this  suit,  to  wit,  on  the  1st  Octid)er, 

I  KS7H,  a  certiticate  to  tli;it  ellect  was  made,  &c., 
and  was  iluly  registered,  &,c.,   "in  the  manner 

,  reiiuired  liy  the  statute  in  that  behalf  "  : — Held, 


'iHi 


**^m 


■1 


fC| 


1 
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following  pro  foniiil  the  decision  of  the  <.'.  P.,  in 
McKunzie  i\  Kittritlge,  24  C.  P.  1,  (ante  p.  7(>1,) 
that  t)ie  plea  whh  good,  though  not  shewing  that 
the  cei'titicate  wah  registereil  l>efore  the  debts 
on  which  the  judgment  was  recovered  were  con- 
tracted. This  court,  however,  did  not  agree  with 
that  decision,  hut  considered,  tiikiug  together 
8H.  'XA,  34  &  35,  that  to  protect  hiniaelf  from  lia- 
bility a  sinireholder  must  register  his  certiKcate 
of  payment ;  and  that  if  registered  within  thirty 
days  from  the  payment  the  exemption  would 
relate  hack  to  the  time  of  payment,  Init  if  uut, 
would  begin  only  with  the  registry,     lb. 

Tlie  fifth  replication  to  the  second  plea  was, 
that  the  defendants  were  original  stockholders  : 
that  the  whole  capital  stock  liad  never  been  paid 
in,  and  that  the  del)t  in  the  declaration  men- 
tioned was  contracted  by  the  compauj'  before 
the  payment  in  full  of  defendants'  shares,  and 
before  registration  of  the  certificate  ; — Held, 
good  ;  and  that  under  s.  33,  a  shareholder  eoni- 

Ijlying  with  the  re(juirenients  is  discharged  from 
iability,  though  the  full  capital  stock  is  not  paid 
up.     !h. 

Sixth  replication  :  that  the  ccrliticate  of  pay- 
ment mentioned  was  not  made  and  sworn  to  nor 
registered  within  thirty  days  after  snch  payment, 
as  in  tlie  said  ])lea  alleged,  in  the  manner  )>y  the 
said  act  directetl  :  — lield,  bad,  for  the  plea  did 
not  allege  a  registr"*i<)n  within  thirty  days,  and 
if  before  the  contracting  of  tlie  debt  it  wouhl 
discharge  the  defendants,  though  not  within  the 
thirty  days.     1^. 

Another  defci'.d.-iot,  I), 


and  that  the  judgment  therefon 
versed.     The  court 


appeal  was  dismissed  with  costs.     Mi'Kt  -; 


appeal  wf 
al.  V.  Mr, 


KUtndijr  H  al.,  '11  (.'.  P.  C,,-,, 

Certain  shares  in  a  company  iiiL(iriK,rati(l  1  ■ 
letters  patent  issued  under  '_'7  k  '.'H  \"i,.t  ''.  nl 
were  allotted  by  a  resolution  passed  iit  n,sii(.:'i 
general  meeting  of  the  8hareh(jl(li.is  t,i  'l'^ 
selves,  in  proportion  to  the  iiunil].;r  (,f  f.\2'[ 
held  by  them  at  that  time,  at  40  |iir  ceiit',1? 
count  deducted  from  their  iKuninal  vahii    '' 
scrip  issued  for  them  as  fully  pai<l  u]i.    (;  i|,.? 
this  arrangement  was  allotted  nine  sliaiis,  «|i;!' 
were  subsequently  assigned  to  the  iiiiijiliant  f' 
value  as  fully  paid  up.     Appellant  eiiMuir.1  "l{ 
the  secretary  of  the  company,  wlKialsn  intdriuJ 
him  that  they  were  fully  paid  u]!  shares,  ainl  k 
accei>ted  them  in  good  faitli  as  siieli,  and  ai«,ii> 
a  year  afterwards  became  a  directur  df  tlie  i.im'i 
pany.     The  shares  appeared  as  fnllv  iiaiilmij, 
the  certificate  of  transfer,  whilst  on  e'aeli  a>\ml 
foil  in  the  share  lH)()k  theanionnt  inentiuiuilivi 
"Shares,  two  at  830<)-.<<«00  :  "-  lieM,  levorsii/ 
the  judgment  of  the  Court  ot'  Appeal,  1  Ai'i.  i'' 
1,   whicli  had    reversed    the   jnilitment  i.f  V 
(Jueen's  Benoli,  37  Q.  B.  4-."J,  that  a  iiersim  li,", 
chasing  shares  in  good  faitli  without  notii.v:,  j^ 
an  original  shareholder  uiider  'JT  iV;  -Js  Vitt 
23,  as  shares  fully  paid  uji,  is  not  lialile  t. 
execution  creditor  of  the  coiniiauy  whiPHix^ 
tioii  h.vs  lieeii  returned  nulla  boiiutoi' tlie.iiinctit 
iiiqtaid  upon  tlie  shares,      liiehai-.ls.  ( 
Uitchie,  .J.,  diss.     McCri(/:iii  \.  M./i./n,-'   imh 
Ct.  R.  41'J.  '    '      ' 


lUlit 


l)leaded  that  he  had  I      The  defendant,  a  stockhoM 


ir  m  ,1 


eiilll[kii)i 


i>icrrp| 


;*l 


paid  up  his  shares  in  full,  and  had  made  and  i  .against  which  he  lia<l  a  olitiin  foi- u.mds  suM,  .,!i 
registeri'd  a  certificate  as  rtMiuired  by  the  act, 
and  hau  done  the  s'l'i.e  in  the  time  and  after 
the  mai.ner  recuired  by  the  act  to  free  liim  from 
personni  liabilicy  for  tlie  debts  of  the  company. 
The  tlii,"d  replication  to  it  was  the  same  as  the 
fifth  re))'iicatii)ii  to  the  second  plea,  and  was  Held, 
good  : — ilcld,  aLso,  that  both  pleas  were  im- 
proper ill  form,  ill  pleadiiij,'  matter  of  law — that 
the  ourtificate  was  duly  registered,  &c. --instead 
of  alleging  the  facts,  when  it  was  registered  or 
when  he  paid  up  in  full.  &c.,  which  the  jury 
could  try.      ///. 


•  F. 


r. 


The  fourth  replication  to  O.'s  plea  was  simi- 
lar to  the  sixth  rejilication  to  tlie  second  jilea. 
The  (lefendant  O.  rejoineil,  on  ei|aital)le  grounds, 
that  before  the  del)t  in  the  (leclaration  men- 
tioned was  contracted,  and  before  this  suit,  lie 
had  jiaid  his  sli.iles  in  full,  of  which  the  plain- 
titls  had  notice,  and  that  he  registered  the  certi- 
ficate of  iiaynieiit  as  soon  as  lie  knew  that  it  was 
rei|uireil  by  the  act : — Held,  that  the  rejoinder 
was  liail.  MS  being  a  ilepavture  from  the  plea  ;  lint 
that  otherwise  it  sheweil  a  good  answer  on  the 
merits.     ///. 

(In  app(,'al  to  the  Court  of  Appeal,  Hrajier,  (J. 
J.  of  Appeal,  and  Patterson.  .).,  were  of  opinion 
that  the  judgment  of  the  Court  of  Common 
Pleas  namely,  that  under  C.  S.  U.  C.  c.  (>3  ss. 
33  it  3"),  a  shareholder,  on  paying  up  his  shares 
.•viid  registering  a  certiliiatc  thereof,  even  though 
after  the  expiration  of  the  thirty  days  nientioned, 
was  exempt  from  all  liability  for  future  as  well 
an  existing  debts— should  be  allirnied.  Hlake 
and  Proiuifoot,  V.CC,  were  of  oiiinion  that  to; 
create  such  exein](tioii  it  was  necessary  to  regis- 
ter the  certificate  thereof  within  the  thirty  days,  i 


tained  a  note  from  the  company,  and  tri 
it  to  one  l'\  as  -lis  trustee  :  who,  at't'i- <iiiii_. 
eoinpany  and  obtaining  jiidgiueiit  ainl  a  ivtiiriM 
nulla  bona  in  the  ufial  way,  .siud  diteiidaiit.* 
defe'idant  then  i-'iid  him  the  iniiuunt  nt  liisnn, 
I  paid  stock,  which  amount  F,  then  held  as  .ItMi, 
,  daiit's  trustee  :--Held,  that  the  payment  t. 
;  was   not  a   payment  of   de.eiidaiit  s  >Uvk  2 
was  no  answer  therefore  to  a:i  aetioii  lii^. 
against  defeinlant  by  a  credK.irof  the  enminH. 
j  who  had  also    obtained   jinlyiiieiit  and  a  msu 
I  of  nulla  bona.     Mctlrn/or   v.    ■  ■hc/vi,  ;ii  (, 
55. 

In  ai.  action  brought  ag.iinst  a  stiiekli.Llri 
a  creditor  of  the  company  to  reenver  .muc: 
due  and  unpaid  on  certain  shares,  the  I'lltiiiltjll 
jileaded  that   prior  to  the  i.--suiiig  o|  the  writ 
this  .•ictioii  certain  other  iietiipiis  had  iiuiu.j 
inenced  Jigainst  him   to  eiifoiee  |ia\'iiieut "i tli 
same  amounts,  and  that  tliev  were  still  iitiiMiijl 
—  Held,  no  det'enee,  as  it  did  not  sluu  |.;ivasf 
to  some  one  or  more  entitled  to  it.    /'ov 
M<-fntkrn,    7    P.    1!.    .32,-('.    L   l\xm\,- 
Wilson. 

The  court  refused  to  set  aside,'.  jiiili;iijd!t'' 
tained  against  a  company  for  a  valiil  rlmil 
the  instance  of  a  shareholder  ;\i..iiibt  uliitj 
sci.  fa.  u[ion  it  hid  lieeii  issued,  tlure  liin^l 
proof  of  fraud  or  oollusion  lietweeli  tllil'M 
and  the  eomjiany  in  the  olitiuiiiiii,'  siuli  jiill 
llielit.  KiK/H'^/i  V.  'I'/ii  /{ml  t.iiiiriiiilii  H..^ 
P.  n.  108.-^-C.  L.  Chamb.-i>.%lMii,  ('. '•..iPj 
Harrison. 

See  Oxirrv.  liouvlt il  <il..  43(.).  I'.  lO.ji.QI 
Pwiv  V.  Ai(.tliii,  .30  C.  P.  lOS,  p.  4:M  ;  iHi-f, 
WtUinijton  Hold  Co.,  29  C.  1'.  387,  p.  4,W. 


m 

nent  therefore  hIkuiIiI  li,:rt- 
t  being  etiually  iliviild,  il^ 
leil  with  costs.  M'-Kn,\,.  ,■ 
H  al.,  '21  C.  P.  C.V 

I  a  comiKUiy  incoiiiurafeUiv 
ad  mider  '->7  &  -JH  Viet. ,.-.  2;i. 
resolution  jjiissimI  at  u  sinriij 
:)f  the  shiireholdi'i'.s  t"  tlun,. 
ion  to  the  nuuibi'r  df  sl.an, 
that  time,  at  4(1  \nr  cent,  .li- 
rom  their  nomiiwil  value,  nni; 
em  iV8  fully  I'ui'l  uji.  (i.  lui.ltr 
was  allotted  niiif  share,*,  whi,;; 
y  assigned  to  tin.'  iiinielkut  Vr 
id  ui).  Apiifllaiit  eiii|uiri-l„' 
,he  company,  wliu  al.sn  iiit'iiriin 
ire  fully  paid  up  sliaies,  aii4 !,, 

I  good  faith  as  sin'li,  aiul  ai.u-. 

a  became  a  director  nf  the  r  in.. 

es  api)eivred  us  fully  jiaiil  uji ;;. 

transfer,  whilst niieaehinuutt'. 

iMiok  the  anuvuiit  iiuntii.in-.ln,, 
giSOO— *»>00  :  "-  llehl,  leVirs;!..' 
the  Court  of  Ainieal,  1  \]']'.i... 

reversed    the   jiidi;iiieiit  ni  li,,! 
37  Q.  B.  4"J'2,  that  a  iiersun  [.at  | 

II  gooil  faith  witliniit  iintiov:i.ii.| 
rehohler  uiidcr  '27  ^;  '.is  Via. 
illy  paid  up,  is  m.t  liahlet... 
;or  of  the  coiniiany  nhnsetx.. 
turned  nulla  Imiia  f or  the  aimiiirrJ 
Mi  shares.      Itieliav.ls,  C  .!..  ,uid| 
I.     MrCnihii  V.  M'ti<lm\  \> 

nt,  a  stockliolder  in  a  .-::■ 

le  had  a  claim  for  u IsnIl 

rom  the  company ,  and  t^n^l^•r^l! 
:ds  trustee  :  who.  al't'T  »uiii:  ::r 
htainiug  .judgment  and  a  I- 
lie  uf'ial  way,  sued  deleiidu;,;. .;. i 
,  iviid  him  the  luinmut  ot  hisoii-j 
icV.  amount  V   then  held  as  .ItltU 
;--Held,  that  the  payment  li  F.J 
ynieiit  of   deicndant's  stocii.  af 
r  therefore  to  a'.i  aetimi  li|.« 
;uit  hy  a  credu.>rof  the  enuiiiiM.I 
ohtaiued  juilguient  and  a  ntiiij 
McOnijor   v.     'iii-ni,  iii  C  P.1 
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pi-ouglit  a^^.iiiist  a  st>iL'kli"Ui-: 

the  company  to  reeaver  iiiU'ca 

d  on  certain  shares,  the  i'vtt»!;till 

ior  to  the  i.>suiugoi  thewntaj 

liii  other  aetioii>  ha^l  imii'- 

hiin   to  enforce  [laynieiit"! 

and  that  thev  were  still  iitimiu| 

eiice,  as  it  <lid  not  s1k«  !«;"'" 

r   more  entitled  to  it.    /''iv 

p     |>     ;vj,  — ('.    L.   <  Iwiul'.- 

.fusc<l  to  set  iiside  ,1  jiulgiiwt 
a  company  for  a  vahdite-i 
,f  a  shareholder  against  «Ii"L< 
li.!d  lieen  issiicil,  theiv  U-nv 
,  or  collusion  hetweeii  the  1«5| 
.any  in  tlie  oUtainui'i  sueh  |iiil 
,/,  "v  77-  A''"'  '.'"ic""'"  "-I 
'.  1..  Chaml«.-l>*lt«'ii.  ('•'•'' i 

/^,»w^-'.-/..-^;^'^'^^"•l'•®| 
,,,30  0.  1'.  los.  p. -iji^i:  *1 


Ill,  DiKEt-roKs,  Ofkickk.s,  and  Aoest.s. 
1.  Eketion  of  Directors. 

The  act  of  iiicoriK>ratiou  of  the  Toronto  Street 
Railwav  Company  provided  that  there  slioiiUl 

J 1^  lugs  than  three  direetors,  each  of  whom 
shoulil  he  a  sliareholder.  The  corporation  con- 
Mstwl  uf  three  sliareholders,  who  were  the  diree- 
tira  Upon  the  death  of  one  «)f  them  a  meeting 
ffaa  called  to  appoint  a  new  director,  when  one 
>i  to  whom  the  deceased  director  had  becjueathed 
lijj  shares,  was  declared  elected  by  one  of  the 
two  directors,  although  the  other  refused  to  con- 
cur in  the  appointment : — Helil,  upon  demurrer 
to  the  bill  tiled  to  declare  the  election  invalid  and 
for  other  relief,  reversing  the  decree  of  Proud- 
f(K,t  V.  C  (2">  Chy.  4(i.'),)  that  no  election  was 
nei't'ssary  to  make  S.  a  director,  there  lieing  only 
three  shareholders,  each  of  whom  was  qualified 
to  lie  a  director.  Held,  also,  that  the  demurring 
(lefemlants  were  not  restricted  to  the  statements 
ill  the  hill  of  the  acts  under  wliich  the  coni]>any 
WHS  incorporated,  but  that  they  could  refer  to 
the  statutes  ivs  printc<l   in  the   statute   book. 

■•'hi  V.  K'u'ly  <-'t  III;  3  App.  II.  438. 


business  in  Oslin*. .t  in  this  province.     The  man- 
aging director  at  Oshawa,   without   authority, 
contracted  for  the  purchase  of  some  real  estate 
for  the  use  of  the  company  at  Oshawa,  and  signed 
the  contract  as  "managing  director."     For  con- 
venience, the  conveyance  was  made  to  the  direc- 
tor personally,  and  he  executed  a  mortgage  for 
the  unpaid  purchiuie  money,  and  went  into  pon- 
i  session  and  usetl  tlie  property  for  the  purposes  of 
I  the  company.     The  purchase  was  immediately 
C(minuinicated  by  him  to  the  Knglish  directors, 
and    they   disproved    thereof,    but   ilid    no    act 
I  repudiating  the  purchase  ;  on  the  contrary,  they 
j  directed  the  buildings  to  lie  insured  ; — Held,  that 
I  this  conduct  was  an  adoption  of  the  contract  by 
[  tlie  directors  ;  that  they  had  power  to  adopt  it, 
I  and  had  the  power  of  bin''ing  the  coni|)any,  and 
I  that  the  conii>any  were  liable  to  the  veiuhir  for 
the  purchtise  money.     Voitnut  v.  M'mll,  17  Ciiy. 
574. 

Sale  of  land  by  manager  of  bank.  See  Tin' 
Doiiiiniiin  Blink  v.  Kitmrtton,  2')  Chy.  125,  p. 
.•1385. 

See  T/ii'  HiimlUoti  ami  Port  Dover  l{.  W.  Co, 
v.  T/i>'  (ion-  Hunk;  '20  Chy.  1!)0,  p.  3205. 


';.  Puiveri  of. 

Theiila.iitifl,  one  of  tlie  provisional  directors 

ofilefeiulaiits'  company,  named  as  such,  with  his 

assent,  in  their  act  of  incorporation,  ,SG  Vict.  c. 

;  ;o,  ('.,  wa:r,  without  resigning  this  otlice,   ap- 

\  pointed  at  a  meeting  of  the  provisional  directors 

"proviaimial  secretary  and  treasurer,"  and  to  act 

ill  oiDijuiietiou  with  a  committee  then  appointed 

ill  iiideiiiiiig  municipal  aid  ;  and  he  acted  in  siich 

[capacity,  and  was  chiefly  instrumental  in  pro- 

[  curing  tile  passage  of  the  municipal  ))y-laws  for 

Iwmises  ill  aid  of  the  railway.  The  understanding 

I  was,  that  he  should  be  wel'.  paid,  but  no  s\nn  was 

ipecilied  :-  Hehl,  that  tlie  plaintill'  continued  a 

I  ihrec'tor  aud  trustee  under  tin;  statute  for  certain 

tiptcilied  purposes,  and  could  not  recover  for  ser- 

Ivites  leiidcreil  in  matters  unauthorized  thereby, 

[Winieymid  the  powers  and  duties  of  the  jiro- 

[visKiiuil  directors.     Hehl,  also,  tiiat  the  emphy- 

laiiiit  "t  the  plaiutifV  for  such  a  purpose   was 

U;":.l  the  powers  or  duties  of  the  iirovisii.nal 

I  (ill.  bus,  wl     have  not  tiie  full  powers  of  direc- 

I  t'l    leeted  by  the  shareholders.     Malik  v.  Kr'u 

ilhirwiJl.  W.  Co.,  2(iC.  V.  .5(iG. 

MiM,  that  the  directors  of  a  joint  stock  coni- 
a'lv  inecirpor  iteii  uiider  t\  i  "  ( !anada  .loint 
Ik'.k  rmnpaiiies  Letters  Patent  Act,  18(i!l,  .32- 
It'tViit.  e.  13,  !»,,"  r..ii'.  subject  to  the  provi- 
ifriMii  the  liisidveiit  Act  of  1875,  cannot,  with- 
but  ill  iiii;  authorized  liv  ,lie  shareludders,  make 
llvuhnitaiy  :i.ssigiiiiieu.,  in  ins(dvency.  Ihmlfy 
It.  IliJiimvuil,  .30  C,  P.  240  ;  atlirmed  in  Aiipeal. 
[4  Aini.  K.  ,")55. 

Ill,  that  the  actum  of  the  directors  in  issuing 
B.iri,<  at  less  than  their  nominal  value  was  ultra 
rifts.  Mdnliiir  v.  MrCnikin,  1  App.  H.  1. 
'  iN.  C,  ISup.  Ct.  H.  479. 

iitU.  that  it  was  not  ultra  vire.s  of  the  direc- 
|rs  t"  take  defendant's  subscription  for  stock 
ptliuut  at  the  same  time  reiHsivuig  payment  of 

il lier  eent.  thereon.    Deiiixon  v.  Lenslii;  3  App. 

1 5:<(>. 

A  iiiniiiany  was  formed  in  England  witli  a 
Biitetl  liahility,  for  the  purpose  of  carrying  on 


IV.    PoWF.K.S  OK. 

1.    (ifwriilli/. 

Corporations,  sole  or  aggregate,  if  not  dis- 
abled, may  sub  nit  disputes  relating  to  corporate 
property  to  ai.iitration,  and  their  successors 
will  be  bound  thereby.  /»  n-  /lie  Arh'itnittun 
hi-liri'in  till'  ('iiriiiirii/ion  iit'  the  Toirnnliljt  uf  Elilon 
(uiil  FinjiLton  il  al.,  i\  L.  .J.  207.  — P.  C- 
Itichards. 

Power  of  railway  company  tc  mortgage;  their 
road.  .See  liirkfonl  v.  ilrnml  Jniirfion  li.  W. 
Co.,  1  Sup.  Ct.  H.   ()!)7. 

The  phvintitV  being  a  member  and  a  vici  - 
pi-'^sident  of  the  Conimei'ei  d  Travcller.s'  Associ- 
tion,  incorporated  by  37  \'ict.  c.  !)(!,  i>.,was 
charged  with  using  abusive  language  towards  the 
president  and  other  iiieinliers,  and  with  im- 
proper conduct  at  a  meeting  of  the  dircetois.  A 
committee  of  seven  was  appointed,  or  w  limn  the 
plaintill' ciio.se  three,  to  investigate  these  iliarges. 
and  four  of  tlie  committee  made  a  report  tindiiig 
liic  charges  pi'ove<l.  Tiiis  reiiort  was  .-iclopted 
by  the  association,  and  the  directors  .afterwards 
passe  ■  a  ivsolution  expelling  tlu;  plaiiitilt.  The 
plaint."  aiipealeil  to  the  next  general  iiiontlily 
meeting,  wiiieli  deeded  to  let  the  aiipial  drop, 
and  to  sustain  the  action  of  the  direetois  ;  but 
at  a  subsec|iieiit  general  meeting  t!ie  resolution 
of  expulsion  was  resc;inded.  The  railway  com- 
pa'i'o.s  hail  been  notified  by  the  defendants  of  the 
plaintil!  "x  removal,  by  w  hieh  he  was  cmiiielled 
t>  pay  iiigher  fares  tli.iii  if  he  had  been  a  niem- 
ijcr.  The  piaiiitilV  published  a  pa[ier  inirpoit- 
ing  to  !>c  on  behalf  of  the  association,  in  which 
the  whole  matter  was  discusseil  in  an  address 
from  himself,  and  very  (dl'eusive  and  violent 
language  was  used  towards  the  president  anil 
otiier  members  ;  and  the  directors,  in  reference 
to  this,  passed  a  reschitioii  repmliating  the  pub- 
lication as  being  on  lieiialf  of  the  assoei.itiim, 
and  censuring  the  plaintill'  in  strong  language  for 
its  app  'arance.  The  plaiiitill"  having  sued  the 
I  association  for  the  expulsion,   and  for  the  libel 
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contained  in  tlio  resolution  :—  Held,  tlmt  the 
nlaiiitifl'  omiM  not  recover  :  tlmt  tlie  expulsion 
tiy  tlioilirtctdrs,  witiiout  having  tlieinselvi's  trieil 
tlio  niattfi',  and  wi^liout  notice  to  tlie  jilaintifl', 
was  infiiriiial  and  void  :  that  tlie  )ilaintiir  tliere- 
tore  was  not  exi)elled,  as  alleged,  so  that  tiiere 
was  no  cause  nf  action  therefor  :  tliat  any  loss 
sustained  was  tlie  loss  of  his  eiiii)liiyers,  not  his 
(pwn  ;  and  tliat  the  alleged  libel  was  jirivilegcd. 
( 'iitlihirt  \.  TIk  ('iiiiiiiiiirliil  Tl'ai'i-llirK'  AsKiii'nt- 
liiiii  <;/■  Caiiitilii,  .3i)  Q.  15.  r)78. 


V.  Contracts  hy  and  with  roiti'ORATioNs. 

1.    /iij'iiri'  liii'ur/Kiriitiiiii. 

'riie  idaintill  sued  defendant  on  an  alleged 
agrceiiiiiit,  tliat  in  cuiisidt  ration  that  the  jilaiii- 
titl'  \Miuld  make  a  indniissnry  note  iiayahic  to  the 
defendant's  order  for  S.MM),  ami  deliver  it  tn  dc 
teiidant  to  he  negotiated,  defendant  proiiiised 
that  the  jilaintitV  shoulil  at  any  time  ticfore  tlie 
maturity  of  the  note  have  the  option  of  suli- 
scribing  for  one  share  of  .'*;■)()(>,  in  ;i  coiii]iaiij'  to 
he  iiu'or|iorated  under  " 'I'lii' Ontario  .luiiit  Stock 
Letters  I'atcnt  Act.  1S74,  "  and  called  the  Alder- 
sliott  Match  (dmiiiiny  ;  and  tliat.  if  the  iilaiiititl 
should  liefore  sucli  maturitv  decline  to  t.ikc  said 
share,  the  said  coiiipany  would  take  up  the  note 
and  indi  iMiiify  the  plaintitl'  against  it.  The  de- 
claration a\errt'il  that  the  plaintitl' delivered  tlu' 
note  to  defendant,  ^^  ho  negotiated  it  :  that  liefore 
its  maturity  the  ]ilaintitr  ilecliued  to  take  the 
share,  and  so  notilicd  defendant,  liutthat  neither 
the  defendant  nor  tlic  c(im]iaiiy  took  uji  the  note, 
and  the  pl.iiiiliti  liad  to  ]iay  it.  |)efendant 
pleaded,  on  eiiuitahle  grounds,  that  he  was  one 
of  the  projectors  and  secretary  of  said  eonmany, 
and  as  such  hefoic  the  issue  of  the  letters  latelit 
applied  to  the  iil.iintill  to  take  a  share,  \vliich 
tlu'  plaintitl  agreed  to  do  on  the  terms  c  f  the 
following  receipt  tln'ii  given  li\  him  to  0  'fen- 
daiit  :—"  Hamilton.  KUh  April.  ISTCi.  Mr. 
'riioliison  has  given  me  his  note  for  !i>,''iOO  tor  one 
sliare  in  the  .Mdershott  Mateli  Company,  which 
he  has  the  jirivilege  of  declining  at  the  expiry  of 
the  note  :  and  if  so,  this  conipaiiy  will  take  u|) 
the  note.  ( '.  I'eelev,  secretary  "  ;  that  defen- 
dant then  iravc  his  note  accordingly  ;  that  after- 
wards the  lompany  was  incorporated  :  that  the 
defeiid;iiit  was  a  sliarelioldi  r  and  the  si'cretaiv, 
and  in  that  ea)iacitv  only  endorsed  the  note  to 
the  coni]iaiiy.  m  liicli  ai'ciqited  it  on  the  terms  of 
the  rciei]it  and  iliseounted  it  :  that  liefore  its 
maturity  the  ]ilaintitl'  notilicd  the  company  that 
he  declined  to  take  the  share,  liut  afterwards 
withdrew  Siich  notice  and  jiaid  tlie  note  at 
maturity,  iml  was  treateil  as  a  shareholder,  and 
V(jted  anil  acted  as  such  at  meetings  of  siiare- 
holders  :  that  it  was  not  the  intention  of  either 
plaintitl'  oi-  defendant  that  defendant  should  lie 
personally  hound  liv  the  receipt,  or  in  respect  of 
said  note  or  share,  hut  they  hotli  intended  that 
the  ]ihiintitl'  should  look  only  to  the  conipany  in 
his  dealings  under  the  receipt  in  respect  of  said 
share,  and  defendant  was  uescrihed  in  the  re- 
eeijit  as  seerc^tary  in  order  to  exempt  him  from 
personal  liability  ;  and  he  denied  any  fraud 
(which  was  charged  in  the  second  eouiit),  and 
denied  that  he  contracted  with  the  plaintitl'  as 
alleged  ;  -  Held,  that  the  defendant  was  [nimA 
facie  personally  liable,  there  being  at  the  tiiiii' 
when  he  signed  the  receipt  no  cotnjiany,  and 
therefore  no  piiucipals   whom  he   eould   bind. 


Tlmt  jiart  of  tlio  plea  was  provil  alliiri,,,, o 
intention  of  the  iiartiea  to  have  been  tlmtii",- 
dant  should  not  lie  personally  bouinl  liy  t,,,'^''' 
eeipt,  but  tlmt  the  jilamtifl'  should  Icmk  i,,,!./!' 
the  company.     Senible,  tlmt  this  emilil  turii 
defence,   being   in   eoiitradietion  of  tin.  wrtt.' 
agreement.     Ihit  tlie  parties  having  Liiimtdtri'i 
on  the  jilea,  .and  there  being  a  vi  nljct  fnr  tl' 
plaintitl',  the  verdict  was  onlered  to  1,,.  j,,,,    j 
for  defendant  on  that  branch  of  the  |ii,.;i.  .|,|,|  .' 
|)laiiititl' left  to  move  in  arrest  of  iiiil;.'i,i|.|,t    ''' 
less  defendant  should  elect  to  anieinl  lij,  \^  ' 
Suggestions  as  to  a  form  of  jilea  HJii,.),  ,|[|,2 
shew  a  good  defence.      Tliniiixiiii  v.  /•',,/,.,,  i|".| 
H.  '1'1\>.     Sim  a\si^  ('orpori'lidii  ii/ ihi  Tr,iri'i.4;  ''. 
ToniD/o  v.  Mclirli/f  cf  (i/.,  2!)  (',>.  p,.  i;),  i, mp. 

The  defendant  and  one  H.,  in  onjer  ti.  iKil 
an  engine   in   « liicli    they    were  intLicstnl    ■ 
ranged  to  have  ;i  steam  vessel  hiiilt,  wiiKlm'  1 
to  be'  the  property  of  a  (Munpaiiy  tn  ln^  iiiiii,,|  i 
under  the  Ontario  Joint  Stock  Act  of  l,s;4  „,. 
;i  eajiital  of  8.10,()(H),  in  shares  of  s|()0,;nli.  T~ 
vessel  was   built  and   registered  in  iiil'Lii,l;,|,i, 
name,  and  several  mortgages  given  by  liiiini|., 
her.      In  M.ircli,  1S7(>,  the  plaiiititl's.'at  tin-,.}. 
citation  nt  the  defendant  and  II..  .mil  ii|iiintli,. 
agreement  to  use  the  [ilaintitt's'  wharf  at  ii  win- 
age  of  )<'.i(H)  for  the  season,  agreeil  tn  t:ikt ■^^.i 
in  the  projecti-d  coni]iaiiy,  execntiMl  a  ilpciinu;. 
prepared   for  intending  stocklioldeis,  a"',  -jr 
two  notes  for  !?'2."iO  each,  the  tirst  ot  whicl'tl, 
plaintiffs   paid,  but   not  the  l;itcer.     Si unc  suli  i 
stock  was  subscribed,  and  a  meeting  uf  intcii.lji, 
stockholders    held,    at   which    re.<n|utiniis  \i,.f" 
passed  as  t(.  the  rorination  of  the  cmniiunv,  ;iv  I 
appointi' g  trustees  to   receive  a  cmucv.un.'  ■ 
the  vessel  in  trust  for  the  company  initijinnin,' 
'I'lie  conipany  was  never  formed,  .iml  it  \i;i,  ,;. 
mittei'  that  the  Ontario  act  did  imt  autii.TiAi:. 
formation,  nor  wa.s  there  ever  a  emivi  yiiim  t 
the  trustees.    The  phiintill's  not  havinj,'lnvii  la!.; 
the   S.'{0(),   the    wharf.-ige    for    ISTli,   whi.h  m. 
charged  against  the  vessel,  sued  dcfeiiil'iiit.bts.. 
legal  o\  ner  : — Held,  that  they  were  iiititlil  t. 
recover  ;    that  their  sub.serii.ition  ilid  imt  ,.,i;. 
stitu  to  them  joint  owners  or  co-paitiitis  imiit  I 
vessel,  nor  could  defendant  .set  oil'  tlu' aiiiiiiiii!  I 
of  tin:  unpaid  stock  note,  for  not  nnlv  MaA 
coii!,ideration  therefor  wholly  f.'iileil.liiit  if  O'.iilil 
t.iily  be  a  matter  between  the  pl.iintilfs  .iii'! 
coniiianv,  if  formed.    Si/lrt'.ihr  it  al.  v.  .1/.'' 
•28  C.  P.  443. 

See  Ifuiilir  <l   ii.r.  v.   Wnlliirc  it  nl.,  IIh,  lij 
•-'05,  p.  •27-21. 


2.  Coiilrnris  I'liri'  I'/'/i  <. 

The  plaintiff  performed  certain  work,  iiik  jiitj 
ing  to  .S4()ri,   for  defendants,  a  jniiit  .'tnrkwij 
pany,  incorporated  under  Ii.  S.  (I.  c.  LIO,  iiiiil«l 
an  agreement  for  paj'ineut  in  shares  nf  tlkiapi'l 
tal  stock  of  the  coiniiany  :--llelil,  tliattlu'iijee-j 
meiit  was  not  ultra  vires  of  tlic  cniiiii.iii) :  indl 
that    the    plaintiff's    acce]itaiice  uf   tlie  share 
uiiiler   such  agreement   would   imt  niiiir lusij 
liable  to  pay  the  aniouiit  tliercof  tn  iTcilitriil 
the    company-      Held,    also,    tliat  thi'  iilsialil 
could  not  sue  on  an  implied  assuniiisittiirnival 
the  value  of  the  work  so  pcrfuniu'il  lii  iinOTJ 
unless  it  was  shewn  that  dcfeinlant^ffiiviiiOT 
or  had  refused  to  deliver  tlie  sliaivs.    /«J&fJ 
Wdliuijtm  Jlold  Co.,  2!)  C.  I'.  387. 
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(lea  was  jirovil  allfjrin;;  ti,,, 
•ties  to  liiivf  lnH'ii  tliiitil.iv.,,'. 
jHTHcmally  IxMiml  liy  tii,  |.^.. 
l.liuntiff  hIiouM  ln(ik„„ly  ,„ 
lido,  that  this  cnulil  turmn,, 
contnulictioii  of  tiic  writtt.,, 

10  pivrtioa  liaviiif,'  ;iiiti(..  to  trial 
lierc  boiiiu  ii  v  I'llict  !»r  tlit 
;t  was  oviloyoil  to  Ic  I'litcrwl 

illtlivauolKlf  tile  lil,.;i,  11,1,1  tbc 
i-c  in  arrest  nf  .jiiil^'nii'ut,  mi. 
uld  elect  tit  aiiK'iul  hi<  |,i,.^ 

11  t'onn  of  lilea  wliii'li  imglit  ! 
uc.      Thowxim  V.  /■'■■/'•;/,  41  i"j 

'orporiilioii  (if  fli'  '/'""■ii,,/,;,, ,,, 
,/«W<(/.,2i)(,).  I'..  Kf,  ,,.;i();j 

[w\  one  H.,  in  hivUt  to  utilift 
,eh    tliey    were  iiitirostnl,  at- 
steam  vessel  liuilt,  whi.lmji] 
y  (if  a  eonnKiny  In  Iv  Mniml 
.loint  Stoek  Aet  (if  IST4.  witii  I 
H),  in  shares  of  •■^IllOraili,  Tlit  j 
and   registered   in   iklViiil;ii,t'j 
I  uiortj^aj^es  givm  liy  liinuim  I 
ISTCi,  the  iikiintiiVs,  at  tin- .-.t  i 
feiiilaiit  and  11..  an.l  uiMmtlhir 
the  ])laintitVs'  wharf  at  a  wliari. 
le  season,  agreed  to  t:iki' 4.:l  I 
•(>nn>iiny,  exeeutcd  a  di luuiiient  I 
ending;  stockliohUis,  i\i'l;:vj( 
,")0  each,  the  lirst  ot  wliulnl, 
Hit  not  the  h'.tcer.     Smik- >liO(|  I 
ihed,  and  ;>  nieetiugnf  im^'iiilinj 
(1,    at   whieli   resdhitions  wml 
fiirniation  of  th(^  coinininy,  aw | 
ees  to   receive  a  cniiviyaiKi- 
■it  for  the  eonipaiiy  until  inrvj.. 
vs  never  fornu'il,  and  it  wa-  a- 
l)iitario  aet  diil  not  amiw'n/iiLij 
[•as  there  ever  a  ooiivi'vaii.t  v- 


ui 


daintitVs  not  ha 


;1..., 


n  iniil 


•harf.-vge    for    ISTti.  whi.liwj 
,.10  vessel,  sued  dctViulaiit  a-tiit 
ehl,  that  they  were  intitlnl  tu 
heir  snliscriptiou  did  imt  •■■*■ 
it  owners  or  co-i'artmTs  iiithej 
defendant  set  oil'  tlu' ;mwint| 
;oek  note,  for  not  duly  liiatkt 
iPi'for  wlwdly  faile.l.liut  it^Millj 
hetwoen  tlie  idaintills  ,iii.lt!xl 
ed.     Si/h-i'slir  il  III.  V.  .V'''':w,l 


(/./•.    V. 


iVallare  it  iil.,U^ll\ 


i)erfornieil  certain  work,  ai,:  .ml 
.  .U.fendants,  a  joint  AwitM 
ted  under  li.S.O.claO,  Ml 
iiavnient  in  ^hare.snf  thtojii-l 
,.onn«u«V:  -lleld,tl.attlioajee.| 
Itra  vires  of  the  cuiuiaii) ;  m« 
tiff's  aeeejitanco  of  tlit  swreU 
■een.ent  would  u.it  mMM 
..imou.it  thereof  t(.  oreaitvRf 
Meld,  also,  that  Wk  MH 
I  iin  implied  assunivsi"" '•'■'■"■'} 
,  w<u-k  so  ,,erfnnia'diii.."i»Jj-L 
ewn  that  defendants ^>.v«rf»j 
to  deliver  the  shares.  I»'M^ 
V'l  Co.,  29  C.  P.  387. 


The  defi'iia.iut.''  desiring  to  raise  money  drew 
l.ill  and  reiiiiested  the  plaintitVs  to  indorse  fitr 

\ir  aoi'oiiiiiiodation,  which  the  ]daintitl's  did, 
1  defendants  having  diseouiite(l  anil  failed  tn 

'"!  t  it.  thi'   idaintitls   paid   it  to  the  hank  :    - 

uij  that  assiiiuiiig  that  defendants  had  no 
IvtT  til  draw  the  hill,   they  were  nevertheless 

r'l,K.  til  the   idiintilt's   as    for  nionev   jiaid    for 
lii-iii-h-il''-  mill    (Utairii    11.     ir.    Cn.    v. 

[f„Mi/ii  (V"'-"/ /'•  '•'•  t'"-.  •*>  <.»-15-  -till. 
Xho defendants,  a  Street  Itailway  Co.,  entered 
ltd  an  iijjrecMient  on  the  2!ltli  Di'i^omln  r,  1S74, 
ifrttf  their  road  was  in  operation,  with  the 
puid  Trunk  IJailway  Co.,  to  carry  freiglit  for 
jtciiniuany  lietween  the  town  of  Sarnia  and 
Viiit  Kd'vaid,  and  in  April,  187.">  their  mad 
in;'  still  unliiiished,  they,  in  ordei'  to  fullil 
leircniitract.  agreed  with  t  lie  plaintitl.  asteani- 

kitiitt'iier,  fur  the  transportation  of  nierchan- 
i^iliv  water  lietween  these  jmints  until  their 
ihvav  sliciuld  lie  opened.  The  jilaintid'  per- 
niiid  the  service,  and  the  defendants  received 
vini'nt  from  the  (i.  T.    Railway  Co.  therefor. 

It  wa.s  oliieoted  that  the  defendants  had  no 
(ffor  til  make  the  contract  with  the  ]ilaintiH', 
111  that  lie  therefore  could  not  recover;  hut, 
lelil,  that  to  the  extent  to  which  the  defendants 
1  jn  henetitted  liy  the  plaintitl's  services  they 
vlialile  to  l.ini,  and  should  not  he  adowed  to 
c  the  iilijeetion  of  ultra  vires.  Vlurkr  v. 
jwi  .V/nr/ A',   ir.  C,,.,  42Q.  H.  W.).     See  also, 

%,,1'nriiiwili'm  "/  the  Coiiiiti/  nf  /fdli/innniil  v. 

m.  Ihiiiiiltiiii  I'liil  Xor/k-Wis/iTii  h'.  II'.  Co.,  27 


,  'J'-'S. 


[>ix  sisii  Bickl'oril  v.   Gram'  JitiKiiuii   II. 
1.  Sup.  Ct.'  W.  t)9(). 


ir. 


:!.  Ikhil'itij  mi  C<nifriwt.s  nut  iimh  r  Seal. 

(a)  Of  Ifirhiij. 

[A  re.^iilutinn  piissed  hy  defendants,  that  the 

hiiitilf  he  engaged  for  the  society's  othce  as   a 

jerk,  "fur  three  months,  on  trial,  at  a  salary  of 

)lier annum  :"' — Held,  clearly,  not  to  support 

Icmiit  alleging   his  oniployinent    for   a    yeai'. 

eH,  aki,  looking  at  the  statutes  incorporating 

itinlaiits.  V.  S.  r.  ('.  c.  5.'i,  .S7  Vict.  c.  M  l>., 

I  iliuatiiin  and  character  itf  plaintitl's  employ- 

leiit,  and  the  circumstances  of  his  apiiointnicnt, 

(Hti'Ut  in  the  report,  that  the  contract,   so 

tiMXeeutory,  must  he  under  the  dt.'fendants" 

•■riite  seal,      //(('//(c.i  v.    T/ir  Ciniiii/d  Prrmn- 

1-<H  ,!■  Sinumjii  SncM'i,  W.)  ().  H.  221. 

[.^Ilinintnient  hy  railway  company  of  .agent  to 
tun  inuinii[ial  aid.  See  Womlw  Thr  (hitario 
I '!<■!...■  Uiuhrnij  Co.,  24  C.  v.  :«4,  p.  21M»4. 


ih\  Otiiir  Coiitrncl.''. 

Eivh'wnf  tile  cases  as  to  f'le  liahility  of  a 
ntinn  liy  parol,  hotli  at  Jaw  and  in  eijuity. 

llri'V.  Tin  Criiiinla  FuDiii'is  Mittunl  In.siiranci: 
;W  II.  I'l.  4.-)2. 

Bity  eiiiiiiiration  — Work  done  in  improving  u 
"Uliaiiil contract— Liahility.    Seo  GVmou  v. 
p-.'i'i.,/!  »/•//((  City  of  Ottmoa,  42  Q.  B.  172. 

ilaintiff.  acting  under  a  written  eoiitraet 
idivery  of  12  toiso  of  stone  for  the  piers  \ 

'li-'e  which  defendiinta  were  ))uilding  over 
iia  their  liuu  of  railway,  delivered  the  ; 


amount,  and  was  paid  hy  defendants  therefor, 
as  well  as  for  an  addition.al  toise  and  a  half,  and 
some  sand  suhsei[nently  ordered  hy  the  inspector. 
The  inH|iector  then  orih^red  the  ]ilaintill'  to  de- 
liver some  more  stone  and  sind,  stating  that  he 
dill  not  know  what  i|U'intity  of  stone  was  re- 
ijitii'ed,  hnt  telling  [daintitV  to  go  mi  dr.iwing 
until  told  to  stop,  and  the  plaintid'  then  delivereil 
some  'Jl)|  toise  of  stone  .and  a  ipiantity  of  sand, 
defend.ants  having  furnished  the  men  and  te.inis 
to  assist  the  plaintilf  in  doing  so.  On  idisrrviiiii 
ahout  the  Sth  May,  that  dcfendints  had  stopped 
Work  on  the  hridgo,  tlu'  plaintilV  I'c.iscd  deliver- 
ing. .Vliout  the  Pith  .Slay,  he  was  \  lid  for 
what  had  hcen  delivered  up  to  that  time,  an 
account  li(dng  made  up  hy  some  one  .acting  for 
defendants,  and  the  hire  of  teams  and  men  fui- 
nislied  liy  them  heing  deducted  in  it  from  the 
price  .allowed,  which  was  .S2  a  toise  more  than 
that  in  the  written  contract.  On  the  work  being 
renewed,  and  on  heing  ordered  hy  thi^  inspector 
to  ciiiitinuc  delivering,  he  delivered  2(>  further 
toise  and  sonu'  more  sand.  The  defendants, 
however,  refused  to  pay  for  the  hitter  delivery, 
contending  that  they  were  imt  liahle  :  -Held,  in 
the  C.  I'.,  and  .alhrnied  on  appeal,  that  the  de- 
fendants were  lialdo  without  a  contract  undei' 
se;d  :  1.  That  there  was  sutlicient  evidence  of 
authority  on  the  part  of  the  inspector  to  hind 
the  defend.ants,  and  of  their  having  adopted  his 
acts  :  '1.  That  the  contract  was  not  reipiired  to 
he  in  writing  to  satisfy  the  Statute  of  !■' rands  ; 
heeause  the  stone  and  sand  now  in  iiuestion  had 
heen  ihdivered  under  the  order  to  go  on  dr.iwing 
until  told  *:o  stop,  and  (lart  of  the  stone  delivered 
under  that  order  had  heeii  accepted  and  paid  for. 
Held,  also,  in  the  Court  of  A])peal,  that  the  eoii- 
I  tract  did  not  reiiuiro  to  he  under  the  corporate 
'  seal,  it  heing  one  directly  connected  in  its  nature 
with  the  pnriioses  of  defendants'  corporation. 
O'lirh,,  V.  Cirdil  Villi,  1/  J,'.    II'.  Co.,  2.")  C.  W  27.''). 

The  acts  of  incorporation  of  the  Sun  Mutual 
and  London  Insurance  Companies,  reipiired  in- 
surance contracts  to  he  under  seal  and  signed 
and  eountersigned  as  hy  the  acts  directed.  The 
policies  in  these  cases  were  not  under  seal,  hut 
wi'i'e  signed  and  eountersigned  as  rei|nired,  and 
on  the  printed  forms  of  polici(^s  i.ssued  hy  these 
eomp.inies  for  some  yi^ars  previously.  The  at- 
testation clause  of  the  .Siiii  Comiiany's  policy 
acknowledged  it  to  he  under  .'^eal,  while  in  the 
London  Com]>aiiy  it  merely  professed  to  lie 
signed,  i\:c.  :  -  -  Held,  that  under  the  tdrcum- 
stances,  more  fully  set  out  in  the  case,  the 
omission  to  .allix  seals  must  he  deemed  to  he 
through  mutual  mistake  :  ami  tliat  the  ]daintiH's 
were  entitled  to  ei|uitahle  relief,  either  l)y  a 
reformation  of  the  policies  hy  the  addition  of 
seals,  or  hy  deharring  the  deicndants  from  setting 
up  such  defence  .-^n  eipiit.ahle  replication  setting 
u)i  the  facts  was  therefore  allowed  to  he  added, 
and  a  new  tri  d  uiioii  it  was  refusiid.  ^S' rhjlil  v. 
.S'i(/(  Miilmil  liK.  Co.,  mill  thri'f  ntlii  r  ('ii--<f.'<,  20 C 
l*.  221.    AtHrmed  in  Appeal,  not  yet  reported. 

See  also  A'i7/;/  v.  Ixolntcil  l{i/ik,  iL'i'.,  //(.<.  Co., 
20  C.  1".  299. 


VI.  Actions  .\ni>  PiiocF.rnivos  Aii.vin.st. 

1.   Jiji  Ml  iiiliir.i. 

Bill  liy  shareholder  in  railway  comiiany  com- 
plaining of    managing   director  s   miscouduct — 
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Frauiv  of  Ijill— Parties — Demurrer.  See  Mr- 
Murray  v.  Xorthrrn  R.  W.  Cu.,  22  Chy.  47(»,  p. 
2821),  .V.  C.  23  Chy.  134,  pp.  3822,  3209. 

I'lircliaso  of  one  share  to  enable  plaintiff  to 
sue — Ivocus  stantli.  See  Jiiiifn  v.  Imtierial  Bunk 
of  Cnimila,  23  Chy.  2«2,  p.  3988. 

'ritis  court  will  grant  a  decree  for  an  account 
of  tlie  dealingH  of  an  incorpoi'ated  trading  com- 
pany, at  tile  instance  of  a  shareholder  therein, 
although  there  is  not  any  allegation  that  the 
company  is  insohunt.  I'/iillipH  v.  Tin'  lioijal 
Xiaijnnt  llotrl  Cu.,  2i>  Chy.  .')')8. 

Where  an  association  has  a  code  of  laws,  as 
also  rules  for  the  government  of  menilnjrs,  which 
point  out  what  course  a  member  shall  pursue  if 
he  tinds  himself  aggrieved,  ho  must  exhaust  the 
remeilies  tlifi  provided  before  applying  to  the 
courts  of  law  for  redress  ;  and  such  rules  of  the 
association  may  recjuire  to  be  more  rigidly  en- 
forced in  the  case  of  a  secretary ,  treasurer,  or 
other  officer  of  the  association,  than  they  would 
be  in  the  case  of  an  ordinary  memlter.  Field  v. 
The  Court  Hope  of  AncU-nt  Order  of  Forenters, 
26  Chy.  407. 

See  CVm.i  v.  The  Ottawa  Aijrkidtiiral  Inn.  Co., 
22  Chy.  512,  p.  2827. 


which  application  might  \m  nuidc  t<i 


Semblo,  that  the  action  should  Ik;  »tiive(l  ;  """ 


VIJ.  Amotion  ov  Coki-ohatiiks, 


3.  (Hher  Cases. 

The  holder  of  bonds  of  a  joint  stock  comjiany 
(limited),  after  instituting  proceedings  m  Chan- 
cery in  Kngiand,  for  the  sale  of  the  i)artner8hip 
property,  wliiuh  was  situated  in  Canada,  and 
after  the  appointment  of  a  receiver  in  England 
of  the  estate  in  Kngiand  and  (.'anu(hi,  tiled  a  bill 
in  this  court  for  tiio  like  i>uri)o«e,  and  tiiis  court 
apiM)intcd  tlie  agent  of  tlie  receiver  receiver 
here ;  after  which  it  appeared  tiiat  the  company 
went  into  liijuidation,  tiie  li(|uidat(ir  being  tlie 
same  pursoi\  as  had  been  appointed  receiver  in 
?ingland.  The  plaintitt',  after  an  amendment  of 
his  l)ill  stating  these  proceedings,  moved  for  a 
decree  in  the  terms  of  the  prayer  of  the  bill  ; 
but  the  court  refused  to  make  aueh  a  decree  until 
it  was  shewn  what  the  position  of  matters  was 
in  England,  and  the  steps  about  to  be  taken 
there,  so  as  to  avoid  any  conHiet  between  tlic 
two  courts,  and  mould  the  order  here  to  give  tlic 
appropriate  relief,  without  interfering  with  tiic 
steps  wiiicli  were  being  taken  in  England  for  the 
same  object.  Loiitli  v.  Tlie  \V>nl>rH  uf  Canada 
OU  LumU  and  Worki  Co.  {Limited),  22  Chy. 
557. 

To  an  action  by  the  plaintiff  for  salary  against 
a  company  incorporated  unde  the  Imperial  .Joint 
Stock  Companies  Acts,  defendants  [ileai led  a  set- 
otl'.  It  appeared  that  the  phiintiff  and  one  H. 
held  shares  which  had  i)een  issued  as  paid  up, 
but  that  fact  lujt  having  lieeii  registered  as  re- 
(juired  by  the  statute,  they  had  been  phieed  on 
the  list  of  contributorics  uuiler  the  Winding- LTp 
Acts  in  England,  as  liable  for  the  debts  of  the 
company  to  tlie  extent  of  their  shares.  The 
plaintiff  also  held  similar  shares  in  his  own 
name  : — Held,  that  under  a  special  equitable 
plea  the  defendants  might  set  off'  the  alleged  un- 
paid shares  held  by  the  plaintiff,  but  not  those 
held  by  the  plaintiff  and  H.  ;  and  that  their 
proper  remedy,  therefore,  was  to  apply  to  stay 
the  action  under  the  equity  of  the  Imperial  acts, 


p.  4387. 

See  also  Camion  v.    Tonmlu  (\ii-n  Em,, 
27  Chy.  213,  affirmed  ui  Appeal,  Hi  I,.  ,j  x*' 
143  ;  Dunnctt  v.  Forntri,  25  Chy.  pj!)^  ,,'  \^: 


VIII.  Dissolution. 

Where  a  corporaticm,  constituted  iiiultr, 
C.  S.  C,   and  2»  Vict.  c.  21,   1k„|  ,,„r,i^, 
laiids,   and,    without   having  dispiiafil  tlie^' 
allowed   the   period  named   in   the  ileularato 
of  the  shareholders  for  the  contimiiiini;  i,f , 
company  to  expire,  itwas- Held,  that  tin  i 
porators    ceased    to   have   any   intuiust  in 
lands,  and  could  not  maintain  any  suit  in  nsM 
thereof  ;  and  that  the  lands  had  revuiti'il  {Jl 
grantors.     Lindsai/  Petroleum  Co.  v  I'lwl,  - 
Chy.  18. 


IX.    FoHEKiN  ColUMltATIoN.s. 

Defendant  in  writing  acknowledgid  tlic  tpy 
from  the  plaintiff,  descrilied  as  :i.ssi.st:iiit  nuiu . 
of   the  Howe  Machine  Company,  nf  a  s..,r. 
machine,  on  hire  for  nine  iiKJuths  at  s.lam 
in  advance.     He  agreed  to  pay  ."<4."i,  tin;  ::|!; 
the  machine,  in  the  event  of  its  hfiii"  iuinrc,;  ^ 
not  returned  ;  and  in  default  of  |iayintiitift: 
monthly  rental,   or  the   ilue  lulliiuRiit  .f ;; 
lease,  or  if  the   machine  should  he  ilnniri 
the  lessor  to  be  in  j'jopardy,  the  iilaiiitilf  nrti, 
company   might   resume   possessicjn  ni  it; j 
defendant  waived  all  riglit  of  aetinii  i'iirtri.<M 
damages,  or  replevin,  by   reasi m  of  any  act 
taken  by  the  plaintiff  or  the  cniniiaiiy  in  h-.b 
iiig  such  possession.     The  plaiiitill  Miid  In  tJ 
possession  of  the  macliiiie  Ijctuiv  it  wasiltlivtij 
to  defendant;  that   he   was   rt'»iiip|isililf  t,  ij 
company,   a   foreign   corporatioii  ;  an!  iij,i  t 
property  iu  it  except  as  their  aj,'tiit :-  I 
tlie  plaintiff  under  the  agreeiiifiit  might  uiiiJ 
tiin  replevin  in  his  own  iiaiiiu  Im-  the  niai 
on  iion-fullilmeiit  of  the  coiiditinus.    'o/u'ljij 
V.  Hunter,  3(i  Q.  H.  31(). 

A  tire  insurance  company  iiionriiuratulBil 
state  of  New  ^'ork  and  carryiiif,'  on  Imsintsil 
this  province,  cannot  Iw  allowtMl  tudusuif 
proceedings  have  been  taken,  acconling  \ii 
law  of  its  domicile  with  a  view  oi  wiutiiuji 
the  atJ'airs  of  the  company,  ;uid  tliiitiiris]wlif 
of  what  the  result  of  the  procouiliiijjsiiiavliej 
to  solvency  or  insolvency  of  tW  in 
DouiiliM  V.  Atlantic  Mutual  Life  /»'. 
Allianij,  Nexo  York,  25  Chy.  37i). 


See  also  Wilxon  v. 
Co.,  8  P.  II.  131. 


The  J'Jlmi  Lift  .imm 


^  -'ill 
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night  lie  niiulu  tdthiscdim. 
tioii  should  hv  atiiyeil,  aii.Uli 
the  conniany  loft  U<  \k  dt^lt 
iiuling-Up  Mu  in  Kiiglai„l, 

U  of  CuHIkIo  (I'll"  lulinffn  Co 

,.  484. 
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nON  OK  CoUl'ciKATdHS. 

;/t,Vw»i,3K._&  A.  l-J3,iUllKi: 
rt    IIopi-   (if  Aiici'iil  Di-ilir  :,i\ 
y.    467,    p.    4:iltl  ;  CnlhLr'v 
■ilnrx  Annodation,  31)  CJ.  li,5;>,| 

1/1  V.  Toriinfii  ('urn  t/Widii^i., 
med  in  Appoiil,  Itl  1,. ,),  N \ 
Forneri,  25  L'hy.  I'J',),  [i.  43.J1 1 


II.  DissoU'THiN. 

•ratuni,  constituteil  umkri.  ii5.l 
20  Vict.  c.  21,  hivl  mirckiwll 
ihout  having  ilisiidSfil  th«i,<,;| 
riod  named  in  thu  iliclaratisj 
dura  for  the  contimuinci;  (if  t>l 
lire,  it  wivs — Hold,  tlii\t  the  nj-l 
[  to  have  any  iiituicst  iu  liJ 
I  not  maintain  any  suit  in  r<>iT.l 
lat  the  lands  had  rtvuitvil  t.  '.J 
Isai/  Ptlrokxm  Co.  v.  l\ii-'l.>  ' 


i'OKEUlN  CuUl'uU.vndNS. 

I  writing  ackiiowlcMlgciUlio  rcCHil 
;itr,  descrihcd  as  :is.sist:int  liuiuid] 
I  Machine  Ccinii'au.v,  "t  ii  wa 
ve  for  nine  niontlis  iit  .<iaiii..!i| 
le  agreed  to  l>ay  •^4.'),  tlwv:! 
u  the  event  of  its  liuiii- iiiuir 
and  in  default  of  iiayuiiut.itJ 
vl    or   the   due  I'uHiliiifiit  ^i  tJ 
e' machine   slmuld  Ik- 4nmrl« 
e  in  j'iopardy,  the  jiLuutiif  "rtl< 
ht  resume   ixissfs.-ioii  "t  it; 
.veil  all  right  of  action  wr  U\->\i» 
replevin,  by  reasnn  di  my  iKtiJ 
i.laintitV  or  the  cmiiiuny  HlIt^■rf 
;B3ion.     The  vlaintilUuiaM-l 
,he  machine  hef me  It  wiis|Mi 
that   he   was  resiMmsil.k  t« 
foreign   ooriioratiou  ;  an.l  W  i 
except  as  their  anfUti-HiU: 
under  the  agreeuieut  imjilit  miii 
ill  his  own  name  Imv  tlie  iii.itniii' 
leut  of  the  conditions.    '.Vjm'Hi 

•ance  company  iuoorii.irauaiiii* 

Y,.rk  and  carrying  -m  lms«J 

,  cannot  \)o  allowe,!  toJ.^iJi 

jave  heen  taken,  accoraiiigtol 

.nicilewith  a  v^  "' ™M 

thecmipany,  andtmt.irni«^ 

result  of  the  procee,lm«si.'a;i 

or    insolvency  ot   _tk;  oiffl)*! 

Atlnutk    Mill""'  ''>J'  '"  ■  ■'■ 

York,  25  Ohy.  879. 

■iUon  V.  Th".  .Etna  Uk  J«H 
131. 
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COSTS. 

I,  SKCI'HITV  kor  Co»t.s. 

1.  ()7ic»  Ordered, 
(a)  UimlentH  Ahroad,  4393. 
(1))  Omtg  of  Former  Suit  Uiijiaid,  4393. 

(c)  Bmikruiitcy  and  Inmloencij,  4rj4. 

(d)  Oiker  Vuseii,  4396. 

2.  Pradke  in  Modiitj  for. 

(a)  Time  for  Applyimj,  4.S95. 
Piittinij  in  Security. 
(a)  Furiii  and  A  mount  of,  4395. 
In  Fjectment—See  Ejectment. 

II,  CCSTS  OK  THE  DaV. 

1.  Xiijlectiny  to  Proceed  to  Trial,  4396. 
HI.  APi'Lit-'^fON  Ft)H  Full  Costs. 

1.  Time  for  Applyimj,  4396. 

2.  Title  to  Land  in  (^ueMion,  4396. 

3  Deri.iiim.'f  under  SI  Vict.  c.  ..'4,  0. ,  now 

R.  S.  O.  c.  SO,  x.  S45,  4397. 
4,  Oiher  Ca»e*,  4397. 
IV.  Set  off  of  Costs,  4398. 

V.  Taxatdn  ok  Costs. 

1,  What  way  he  Refen-cd,  4398. 

2,  Cunt'  Allouwl. 

(a)  Counsel  Fee  and  Brief,  4398. 

(b)  Uther  Mattei-s,  4398. 

3,  Iteeimn  of  Taxation,  4399. 

4,  CohU  of  TajMtion  and  Hevision,  4399. 

5,  Appvintment  to  Tcuc,  4400. 

VI,  Means  of  Redovekino  Costs. 

1,  By  Stayinij  Proceedinyn  in  Second 
Action  or  Suit,  4400. 

IVII.  MLSrULLANEOUS  CASES,  4400. 

fill.  Ix  Particulak  Proceeuinos. 

1.  Un  Sak  of  Land  by  order  of  the  Court 
—See  Sale  or  Land  by  Order  ok 
the  Court. 

2.  Of  SpecialJury—See  Jury. 

3.  In  Surruyate  Court— See  Surrogate 
Court. 

[LX.  Is  Particular  Actions  or  Suits. 

1.  Seduction— See  Seduction. 

X.  Costs  as  1)a«a(jes — See  Damages. 

[H  SUBP.EN-A  FOR  CoSTS— ."^Ve  SuBP(KNA. 

I.  Security  kor  Costs. 

1.   When  Ordered. 

(a)  Resident^i  Abroad. 

len  during  the  progress  of  a  suit  it  occurs 
I  all  parties  reside  out  of  the  jurisdiction, 
I  may  be  an  application  for  security  for 
Parh  V.  Brovm,  4  L.  J.  232.— Ghy. 

(b)  Costtof  fnrmer  Suit  unpaid. 

I  an  application  for  security  for  costs  on  the 
pd  that  the  plaintiff  had  generally  lived 


ahroad.  The  affiflavits  should  state  positively 
the  nhsence  from  this  country  and  residence 
ahroad.  Smith  v.  Crookx,  4  L  .1.  67. --C.  L. 
Chaml). — Rohinson. 

An  order  for  security  for  costs  will  not  l)e 
granted  after  thu  cause  has  heen  entered  for 
trial,  unless  a  clear  and  positive  case  he  shown. 
lb. 

Certain  proceedings  in  the  Surrogate  Court  hy 
the  present  plaintiff  were  determined  in  favour 
of  the  defendant,  and  judgment  was  given  for 
him,  witli  costs  to  he  paid  out  of  tlie  estate. 
The  plaintiff  then  tiled  tier  hill  raising  suhstan- 
tially  the  same  ijuestions  as  those  tried  in  the 
Surrogate  t'ourt : — Hehl,  that  the  plaintiff  could 
not  he  ordered  to  give  security  for  the  costs  of 
tlie  present  suit,  under  29-30  Vict.  c.  42  s.  1, 
for  the  costs  of  the  former  proceedings  wore 
not  payahlo  hy  her,  hut  out  of  the  estate. 
CVWmv.  McNiM,lV.  R.  246.— Chy.  Cliumb.— 
Spragge. 

To  hring  a  case  within  the  29  I't  30  Vict,  c  42, 
requiring  security  for  costs  to  he  given  wliere 
another  action  for  the  same  cause  is  pending, 
it  must  he  clearly  shewn  the  causes  of  action 
are  identically  the  same,  and  not  merely  grow- 
ing tmt  of  tlie  same  transaction.  Dean  v. 
Lamprey,  2  Chy.  Chamh.  202.— Taylor,  Secre- 
tary. 

Quiere,  does  the  act  apply  at  all  to  this  court, 
or  to  a  case  where  one  action  is  at  law  and  the 
other  in  this  court,     lb. 


(c)  Bankruptcy  and  Inmlvency. 

In  a  suit  hy  an  insolvent  to  set  aside  an  attach- 
ment us  fraudulently  issued,  the  assignee  in  in- 
solvency of  the  plaintiff  having  heen  made  a  de- 
fendant (although  not  a  party  to  the  alleged 
fraud),  an  order  was  granted  under  sec.  39  of  the 
Insolvent  Act  of  1875,  re(|uiriiig  the  plaintiff  to 
give  security  for  the  costs  of  the  defendant,  the 
assignee.  Lee  v.  Moffatt,  6  P.  R.  284. — Holine- 
sted,  Referee  ;  Spragge. 

Held,  that  under  sec.  39,  Insolvent  Act  of 
1875,  an  insolvent  is  bound  to  give  security  for 
costs  in  an  action  for  a  personal  wrong.  Hum- 
phricM  V.  Rumnay,  13  L.  J,  N.  S.  299.— C.  L. 
Chainb.— Wilson. 

Held,  that  under  sec.  39  of  the  Insolvent  Act 
of  1875,  an  insolvent  must  give  security  for  costs 
in  every  action  he  brings,  and  it  was  ordered  in 
an  action  by  him  for  malicious  prosecution. 
Humph rie-H  v.  Ravuay,  7  P.  R.  188.  —  C.  L. 
Chamb. — Wilson. 

The  plaintiffs,  an  incorporated  comiiany,  be- 
came insolvent  pending  an  action  at  law  for  calls, 
and  the  Court  of  Chancery  appointed  a  receiver 
to  wind  up  their  affairs,  and  authorized  him  to 
continue  the  action.  An  application  was  made 
to  a  judge  in  chambers  to  compel  the  plaintiffs 
or  the  receiver  to  give  security  for  costs  : — Held, 
that  the  application  should  have  heen  made  to 
the  Court  'of  Chancery ;  but  that  in  any  event 
neither  the  plaintiffs  nor  the  receiver  could  be 
ordered  to  give  security.  Provincial  Inn.  Co.  v. 
Oooderham,  7  P.  R.  283.— C.  L.  Chamb.— Dal- 
ton,  C.  G.  X-  P. 
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Wlu'ic  tlif  iiH«i>,'iu'f  iif  (Pile  of  till'  iiluiiitillU, 
will)  Imil  c)l(tniiii(l  his  iliMclmrjju  in  i'.sulviiicy, 
hriiii^lit  nil  jHtiiiii  ill  tiio  iiaiiitj  .il'  *\n\  iiliiiiitillVi 
(III  ill!  iilcl  )iiil;,'iiiciit  ^^ili^■il  Imd  liut-li  .  ■<Niuiii'il  to 
till'  iiiMdlvriit  liy  tin,' iitiici-  iilaiiititt'H,  a.  'I  to  tlu' 
liLiii'lit  (if  wliii'li  tliu  HMHij,'iii;(,'  waM  ciititii'd,  lii' 
was  (iiilt'i'tjil  to  givt'  (tcciirity  Cor  L'ostH,  liniiiit 
III.  v.n'LoiiiK.  ;  I'.  H.  :<■)!).-('.  L.  Chaiiil).— 
Daltoii,  ('.  C.  .1  /'. 

Suu  alHo  h'lili,  rtiiiii  \.  MiMintn;  H  v.  \{.  14; 
r.o'i  V.  ^■ ,»/-/,  8  I'.  I!.  ;»i. 


(d)  Dthir  CiiKi'x. 

All  onk'i'  for  security  for  costs  will  not  lie 
made  ill  an  alimony  suit.  Ilmiult  v.  iSmii/t, 
7  1'.  K.  ")1.  -C'liy.  Cliainl).— Stephens,  Itij'iin  ; 
Hlake. 

Where  the  iilaiiitill',  having  tiled  a  hill  for  an 
injuiK'tioii  to  aliatu  a  iiuiMaiice,  had  parted  with 
his  interest  in  the  laiiil  in  ciueation,  proceedings 
were  stayed  until  security  for  costs  should  he 
given,  or  the  defective  state  of  the  record  cured. 
Hiviui  V.  Aihiiii-t  7  I*.  It.  147.  — t'hy.  Chain)). — 
Stephens,  A'«/(  nv. 


2.   I'niiiifi   III  Moviiiijj'ui: 

(a)   'J'iiiii'  for  .i/iji/i/iiiij. 

Application  for  security  for  costs  in  this  court 
must  he  made  within  the  time  allowed  for  tiling 
Btttteiiient  in  defence,  except  under  special  cir- 
cumstances. iVood  V.  77(e  l^iii^ni,  13  L.  .).  N.  S. 
1().— Kxch.  Ct.  I 

A  defendant  does  not  waive  his  rigiit  to  security 
for  costs  hy  tiling  his  answer,  when  the  grounds 
entitling  him  to  such  an  order  are  unknown  to  , 
him  attlie  time.     Peiidnjv.  o'Ntil,  7.  1'.  If.  52. 
— (Jhy.  (Jluimh.  — 8tephens,  Kij'ervx. 

After  an  order  for  security  for  costs  had  heon  . 
made,  tliecau.se  came  on  to  he  heard,  and  was 
postponed  on  terms  which  were  arranged  at 
the  time.  Suliseijucntly  an  application  tor  fur- 
ther security  was  made  ; — Held,  that  such  an 
order  ciaild  not  lie  made  at  this  stage,  as  the 
application  shoulil  have  been  made  at  the 
hearing.  Sinum  v.  //«  Baiinuv  Xutioiiulf,  7 
P.  K.  4-22.--Chy.  Chamb.— Stephens,  Jiijlrce  ;' 
Blake.  1 

See  ilmttli  v.  Vrovkn,  4  L.  J.  (57,  p.  4304. 


property  within  the  jurisdiction 
pcrty  rdicd  on  was  the  iiroiiirty 
tliis  suit  :  Held,  that  the  plani 
entitled  in  their  own  right  to  the 
not  constitute  siitlicicnt  security  i 
h'nrj,  v.  Siiih.ii,  (i  |>.  It,  -Js-j  ■  , 
llohnested,   liift m . 

A  lioiid  for  security  for  costs  im 
the  registrar.  Miiiini  v.  Mr /.mil, 
Cliy.  C'hamlj.  -Stephens,  liififi,. 
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"I  '|iH'»ti„ii 

'111''  lint  1» 
"■"I'lrty.it 
"I' ciisU.     1 

''>■.  t'lwnil, 
'"t '".'  iiiiiili. 

:  I',  i;,  .-is 


II.  Costs  ok  tiii-;  \y\\, 
1.    Si'ijliilhlij  III  I'nifnil  In  I'fjiii 

After  the  plaiiitill  had  entered  tliu  ri'mr,] 
trial,  the  defendant  took  out  an  (iicU.)'  ,i... 
liroceedings  iiiitii  .security  for  costs  wcru  I'l 
whereupon  the  record  was  witinlniwn  ;  Vi 
that  delcndaiit  was  not  entitled  tu  ccstiidii 
day.  t'ilz'ji mill  v.  Liiiliciij,  '  1'.  |;.  n,7._|^' 
('liaiiil).-  A.  Wilson. 

I'laintitl'  being  ready  to  proceed  with  thctm 
of   his   case  at  the  assizes,   det'i'Milaiit's  ciiniii 
applied  for  a  postpoiicmeiit,  stating  that  ilcfti 
dant  and  his  witnesses  had  not  ariivuil,  tu  wL 
the  plaintilf  did  not  object,   tii(iiij,'ii  iinxiimn 
have  the    case    disposed  of.     On  thu  Iipil.ijiu 
day,  when  the  cause  was  again  cnllud  on,  tJI 
plaintitl  was  not  ready,  owing  to  tiiu  iihsinctJ 
a  witness,   who  had  lieeii  there  tiiu  ilav  Itiu* 
lint  the  judge  insisted  upon  tlie  causu'iirn.tJ 
iiig,  whereupon  the  plaintilF,  in  unUi' luav 
nonsuit,  withdrew  the  record  :     \{M.  tlia: 
leiidaiit  was  entitled  to  the  costs  ot  tht.liiv; 
an  order  made  by   the  clerk  of  tiic  in.iinii 
pleas,  setting  aside  a  sideliar  rule  tln.-iii.i|.  a 
accordingly  rescinded,      ritrkhixitii  v.  'I%w, 
44  (I.  iJ.  2'J. — tJameron,  sitting  in  Vucatiua 


3.  Puttinij  ill  Sixuritji, 
(a)  Fom  mill  Amount  of. 


AMiere  a  plaintitl'  is  reipiired  to  give  security 
for  costs,  the  C(jurt  will  not  allow  his  attorney 
(or  partner,  or  both)  in  the  cause  to  give  the  i 
seciirity.     Meyer  v.   Ilutddnsou,  4  L.  J.   138. — 
G.  L.  Chamb. — Richards. 

A  suit  was  brought  to  recover  possession  of 
cei°taiii  lands,  of  which  the  plaintiffs  claimeil  to  ' 
be  trustees,  and  to  restrain  the  defendant,  an 
o\erholdiug  tenant,  from  committing  waste.  An  , 
order  for  security  for  costs  had  been  obtaineil  j 
against  the  plaintiffs,  by  reason  of  their  being  . 
out  of  the  jurisdiction.  Ttie  plaiutiffa  applied  to  | 
discharge  the  order  ou  the  ground  that  they  had  ; 


III.    AlTLICATtON  vow.  Fn.l,  luMv 

1.    Tbnr  fur  Aiijili/iini. 

Where  a  verdict  for  sulistaiitial  ilaiiu,, 
subseiiueiitly  reduced  by  the  couit  t"  a  iiii,^ 
sum,  the  court  has  power,  under  sees,  :U.V> 
U.  S.  ().  c.  30,  to  grant  a  ccrtilicatu  lir...-'j| 
lint  the  motion  must  be  made  wlicii  tiic ; 
nielit  reducing  the  verdict  is  dclivcivil,  "ri]t;i 
the  rule  absolute  is  issued,  unless  the  uu:it:\ 
postponed  to  a  future  day,  In  tliisi,*! 
judgment  reducing  a  verdict  fur  .'^l.tHKJti 
iial  damages,  w.is  delivered  on  tlii:  juil:iiiiiita 
after  Ulster  term,  but  no  certilicati  m.- 
moved,  and  the  rule  absolute  issufilwitiMitii 
The  court,  notwithstanding  the  tlilay,  ni 
practice  was  new,  granted  the  ciitilitati  ill 
motion  made  in  the  folhiwiiig  tcrui,  ami  hic^ 
the  rule  absolute  to  be  re  is.siiecl  with  ,i  adl 
cate  embodied  therein.  Dr'ijHU  v.  M(M,  t'y.| 
507. 


2.    Title  to  Land  in  (Jiunlioii, 

Held,  that  on  a  plea  of  nmidcuiii-ittdJii 
in  covenant,  a  ((uestion  of  title  ariiii»i,  wbicil 
titles  the  plaintiti'  to  superiur  court  ciotipf 
though  uo  certificate  be  giaiiteil.  Pn'i'l 
Bradbiinw.  7  P.  K.  18.— C.  L  Cliauih.-Hil 
See  Dims  v.  Vamkcar,  '28  C.  P.  atp.lliD,| 
Harrisou,  O.J. 


i'r-   i<?'i 


M   i\ivi«tUi;tinii,  mill  tin;  |,|,,. 

H  tim  \il'<il'>'>'t,V  111  'llK'»ll(.ll  III  j 
thut   tllC    lililiutltVn  lint  V.i„_, 

,■„  li^^ht  to  till-  !'iH\iirty,it.MI 
cifiit  rtuiuiity  iiircdtU.  \l,.\ 
;,  1'.  i;.  '2S-1.    <liy.  clwiul.^ 

r. 

vitv  U^^  coHtH  must  In-  nu-l<'  •,, 

„„;„v.  .w.'/.-..'. :  !•.  i;.  •;: 

cliliclis,  li'l'i"- 
JlWTHOl'niK  lUV. 

liiiij  III  I'runi'l  i«  Tniii. 

ititV  liii'l  i^^i't''*'''  ^'"^  '■'•'""'' ' 
jiiit  took  out  au  niiUr  -n 
I  scuuiity  for  ousts  won  ,    : 
rccur.l  was  witli.lniwu -.    lldi,| 
,viv«  ii"t  i;iititliMl  to  o'stsoi '.;, 
f  V.  Lmhi-hh'  ''•  !'•  1^"-'  J 
ilsoii. 

,  i-iinily  to  vroiiL'oil  with  llictrul 
t\io  ii»ai/-i;'«.   .Ifffuaiuifs  L'  iKiid 
wtlioufineiit,  stating  tliut  .k..ii 
itnwsi;rtliiv.lii"tMnvi;,l,tM»kt« 
il  not  object,  tlioiiuli  iin\i"t.« 

,\isl.o«LMl  of.     On  the  lMll,r,| 
.  cauHC  was  again  callt.  ..,,,..5, 
,t  rcmly,  "Wiiig  to  tlic  ;il'>yii  ■ 
,  hail  l>ecu  t\iui-c  tlif  'by  It;. 

iiwiste.l  ui.on  the  caii.u  iH":,.!! 
„thc  i,laiutilf,ui'''^'l^'l";'V'li 
Ircw  the  recov.l :     lloM  Ji;i, 
utitleiltothoeosts.il  the  .U;  a 

^.  by   the  elerk  ol   tlio  .i-^u^ 
a«i.lea«i.lcharn.letherd.r.,:^ 

.seinile.l.      /^^•A•^^^|>»  v.  /;.,.,.•  " 
^Caineruu,  sitting  111  ^iw;«tl.lll 

l-l-UCATION  KouFn.i.OiM-. 

1.    Villi''  for  At>l'l!l<i".h 

vevilict  for  substantial  Amwi 
re.luoed  by  the  .:oiut  to  .«"- 
,-t  has  power,  un.ler  s..>  A^ 

b    to  grant  a  eertilicatf  1.  r  <■ 
urn  must  be  nime  uhciiu.  J 
,,ahevenliotis-Whvm'a,'T4 
Tute  is  issued,  unless  t h.  m.,l 

,',v   future   •W-.1"./';;H 
,.luemgavenlicttor?UH«)i"^ 

t"aeUvere.lont^..)..M 
term    but  no  certilio;itc  «i>  J^ 
tUe';uie  absolute  ,ss,i.U.U... 
uotwithstamliiig  the  il  1  i.  •" 
"    uw.  granted  the  cert.n.au- .1 
feirti:c'ollow.iigtenn..U;J 

olute  to  be  /^^'^jl'-V     I  1'^ 
Luhercin.   DrqhUs:  ihU^'Mi 


COST:;. 


43yfci 


.1  /),.,■;.„,,»«  »/i'/i /' •'■/  I'"'/.  ''.  .'-^,  ".,  "I'll' 
A',  .v.  O.  f.  il'K.  .IV>. 


Hill,  thai  tile  act  ."Jl  Vict.  c.  LU,  h.  I,  (>., 
I  iirivv'^aiilaii'till  "f  cimts  in  all  easct  of  trcspas.s 

L,^.|,y,H  nil  tlie  case,  no  iiiatti  r  what  ihifeiiee 
[ivln' l''''"'''*'  ^*'"^''''''  the  vcliliet  is  Uliiler  .^.S, 
"  iltlii're  is  ii'i  eel'tiliottte  of  eimts  from  the  iirc- 
"inwiiiili."'.     Diii-ity.  \'a>iil>i(ii;'i>ii'.  \\  IS,"). 

the 


foil  111  I  ."^.'iT  <lue  the  (ilaiiitil)',  vi/,,  !<*».>*i(>,  in  re- 
«|ieet  of  work  iloiic,  ami  •'r'lH  for  ilaiiiagcs,  les« 
;SH.')0  alloweil  ilcfeiiilaiitM  for  ilaiiiagis  ;  -the 
ilcfiinlaiits  liy  tlieir  answer  having  ailiiiitteil  lunl 
oll'tlecl    to    pay    •':^'_'-.-.'l   ill    lespei't    of    the    Work. 

The  taxing  oihcer  iilloweil  costs  n|ioii  tlic  liiglii  r 
scale.  Hii  rcinaiiiig,  which  liy  .•igiceincnt  was 
also  treati'il  as  an  iiiipcal  I'roni  the  master,  tin- 
court  allowcil  an  objcctinii  to  the  taxation,  ami 
ilii'citeil   costs  to   lii^  taxcil   on   tlw   lower  scale 


iiiliiij!  jii'ltf 
hi  tresjiass  iniare  claliHiim   frcgit,    where 

hinworc,   nut  guilty,  that  the  lam  I  was  not    only,    without  costs  to  either  p.irt  of   the   r 
thMihiiiitiirs,  ami  a  right  of  way,  there  w.is  a    hearing.     Sniilh  v.  Mi-l)iiiiiil<l, '2')  i'Uy.  (iW). 
'  lit  fur  one  shilling  ilainages  only,        ' 


vcrilkt  fur  one  shilling  ilainages  only,  ami  no 
ertilit.ite.  I'he  master  having  refiiseil  to  tax 
Jh,.  iiiaiiititV  any  costs,  the  iilaintitl  ohtained  a 
iiiiW's  iiiihr  ilircctiiig  the  taxation  of  full  costs  : 
iiilil  that  tlic  onler  must  be  rcseimleil.  /h. 
vu //ni'i/. II  V.  /h.iiiirlhi,  40  Q.  15.  Il!»,  infra. 


Titk  to  Land  in  V"'*"^"' 

f^:?,i!:ekon  of  title  an.j.«^ 
llaintiff  to  ^^U'^^'-'ur  c    rt    M 

jv.    Vamkcar,  -iSC,  t'"!'     | 

lo.J. 


.See  also  l)iifiihiiii  v.  ('tumroii,  S  I'.  It.  (il, 


IV.  SK.r-on'  or  Cos  IS. 

Onlcrfor  interim  aliinoiiy  payable  by  ilofen- 
(hint  Set-otr  of  eosts  against  allowaiiec.  See 
Mn.rinll  y.  M,i.ni-rll,  7  I'.  U.  (IS.  -Chy ,  ( 'liaiiib. 
— Stephens,  Iti/i  I'll  ;   lllake. 

Where  there  w  a  (liU'erunt  causo  of  uetioii  in 

ilitl'ereiit  courts  between  the  s.aine  parties,    the 

costs  w  ill  not  be  onleleil  to  be  set  oil'.      ('iithlnrt 

V.  ('iiiiiiiK  rriiil  'J'niri  II,  rs  .{■■<.-<iii''nitiiiii,  1  1'.  I!.  'J."i.">. 

-Chy.  Clianib.      lUake. 


4.  dlliii'  Casi^ 

I'laiiii  fiir  iiHTri,  ivscortaiiiud  by  ugruuiiioiit  bu- 
[twodi  tlie  parties,  reduced  by  payment  to  an 
Hiioimt  witliin  county  court  jiiri.sdietioii.  The 
ll)Uiiititl,  imwever,  before  he  could  recover  was 
I  j|iM.,l  t(i  give  eviilenee  of  the  fultilnieiit  of  a 
[ciiiulitiiiii ;  Held,  tliat  the  plaiiitill'  was  entitled 
Itu  »  certilieatc  for  full  costs.  Sirnrhniitt  v. 
liW,  11  Li'-i-  •'^''  ^-  :<■"•>•— >"'•  I'.    -I'atteisou. 

Tin;  iilaiiitilV,  in  an  action  for  trespass  to  land, 
lliiwliiili  the  pleas  were  only  not  guilty  and  leave 

laiiaiisu,  recovered  damages,  uml  the  judge    fi^^,V,,;i'i;,'the  taxing  otlicc 

Kliisiil  ti  certify  h.r  eosts.      Mm  plamtill  then    /^    ,,.  ,._^  Sollrit„rs,  (i  I',  l! 
Huiiliiil  fur  leave  to  enter  a  aiiggestion  on  tho 
iKMiril  tiiat  the  trespasses  were  committed  after 

litici;,  ami  for  an  order,  on  such  entry,  that  tho 

HiiatcT  slumM  tax  full  eosts : — Il«dd,  that  sec. 

„Mif  the  (-'.  L  I'.  Act  not  Injing  repealed  by 

il  HI  Vict.  c.  'J4,  O.,  tho  plaintitl  was  entitled 
lliiili'i' it  to  enter  the  suggestion  ;  but  that  the 
Ipri'Vbo  to  that  section  —not  to  bo  found  in  the 


V.   'I'AXAriiis  OK  Cosrs. 

1 .   ir/iii/  711111/  '«  Ji'j'crrnl, 

A  bill  for  coiiiiHel  fees  oxelusivelj'  may  be  re- 
for  taxation.     A'c  C 
'-'li.     Chy.  Cliamb.— 
Ulako. 

2.    ('0'^l■^  AUoiriil. 

(a)  Cuuimct  I'l  I-  luiil  lirh f. 

The  master,  in  a  case  occupying  three  days, 

allowed  .s7o  to  the  senior  counsel  and  !i'M  to  the 

|»rrfiliiiiiiliiig  Imperial  enaetment,  H  &  4  Vict.  ,  junior,  and  declineil  to  tax  a  counsel  fee  for  coii- 

1.21,  s,  ;i-would  prevent  him  from  recovering   sultation  between  counsel  previous  to  trial.    The 

inthau  Division  Court  costs,  without  a  cer-  \  judge  refustul  to  interfere.      tW  v.  Tufaiil'i  (IikI 

ati.    Jluirdiit  V.   Duumilij  It  III.,  40  Q.  15.    A'l/i/.s.siii;/  /.'.  IC  Co.,  7  I'.  II.  157.-  C.  F..  Clnunb. 

— Morrison. 
T„;ii,  action  for  negligently  setting  out  tire,        ^v,,^.,.„  j,^^.  ^^^.^^.^^  members  of  classes  of  per- 
di  ,i.iwul  to  the  p  aintiU  s  land  and  .lamaged  ;  ^„„^  interested  in  an  estate  .severed  in  instructing 
nviKiils  the  dcleiidant   amongst  other  pleiis,    ,,„„„^i   t,,^  ^„„,t   though  it  gave  them  costs  out 
,l.il  that  the  laud  and  property  were  not  the    „f  ^^^^  ^.^^.^^^.^  .lireetcd  the  attention  of  the  master 
iitills      llierewasaver.lictt,.rtheplaintill    to  the  subject  of  taxatiim.     C,;urf„nl  v.  Luwly, 
II  !<.)0  ihuiiages,  but  no  certlheate  tor  eosts  : —    -viiMiv    ''+4 
il,  lnllnwiiig  liumberstone  r.    Henderson,   3  |  "' 
'.11.40,  tliat  tiie  plea  raised  the  (|uestion  of  1      The  discretion  of  a  judge  to  order  an  increase 
"c  til  laud,  and  that  the  plaintitl  was  therefore  ,  of  fees,  payable  to  solicitor  or  counsel,  has  been 
titU  to  lull  costs  without  a  eertilieato.    <_'uid-  '  taken  away  by  the  general  orders  jl  I  and  GOS. 


IV.  O'tVmm//,  -J'.IC.  i\  Ml. 

iStmlile,  that  since  as  well  as  before  tho  Law 
(form  Act  (1808),  which  transferred  to  tho 
Brt  of  Chancery  the  jurisdiction  theretofore 
tttdscil  liy  the  county  courts,  it  is  competent 
Kthtiiiastci',  upon  a  direction  to  tjvx  costs  gen- 
illy,  to  tax  upon  the  higher  or  lower  scale, 
writing  to  whether  or  not  tho  subject  matter 
'lit  suit  was  or  is  within  the  County  Court 
siliction.  lirouijk  v.  Th'  liranlj'onl,  Norfolk 
f'jrt  liurwell  1{.   II'.  Co.,  •20  Chy.  43. 

iltcree  on  further  directions  gave  the 
intilf  costs  to  be  taxed  by  tho  master,  who 
)  "  to  iletermiiie  the  scale  under  which  tho 
lc  art!  to  bu  taxed."    The  original  report 


Jiu  t'un-ij,  i\  Chy.  52S. 

.See  also  In  re  Ihc  Controwrtttl  Election  Petition 
for  the  Xiirth  litdimi  of  Vietorla — ('inmroii  v. 
Maelenuan,  39  (i.  B.'l47. 


(b)  Other  .]fiitter.i. 

In  a  suit  for  specific  performance  by  a  vendee 
•against  his  vemlor  and  a  person  to  whom  he  had 
sold  after  agreeing  to  sell  to  the  plaintitl',  tho 
defendants  may  sever  in  their  defence  and  em- 
ploy separate  solicitors,  and  each  is  entitled  ou 
dismissal  of  tho  bill  with  costs  to  tax  a  separate 
bill.  Barrett  v.  Vaiut>he.ll  li  <il.,  7  I'.  K.  150.— 
M.  0.— Taylor,  MaMer. 
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The  bill,  which  was  filed  against  H.,  L.,  and 
T.,  alleged  that  a  deed  of  the  land  in  question 
from  the  plaintiff  to  H.'s  father,  though  absolute 
in  form,  was  only  a  mortgage.  The  father  had 
die<l,  having  devised  the  land  to  H. ,  and  ap- 
pointeil  L.  and  T.  executors.  The  bill  charged 
that  the  testator  was  overj)aid  by  receipt  of  rents 
and  profits  in  his  life-time,  and  that  since  his 
<leath  the  defendants  had  received  a  large  amount 
of  rents,  of  which  an  account  was  sought.  It 
also  chargeil  the  above  defendants  and  another 
defendant  with  fraud.  On  tlie  hearing  the  suit 
was  compromised,  the  plaintiff  agreeing  to  pay 
the  "  costs  of  several  defendants  to  their  respec- 
tive solicitors  "  : — Held,  that  defendants  we.  e 
justified  in  severing  in  their  defence,  and  could 
tax  separate  bills.  Held,  also,  that  where  one 
of  several  defendants  is  charged  with  fraud,  the 
otliers  are  not  obliged  to  connect  their  defence 
with  his.  Coiwlli/  v.  Jlill,  7  P.  R.  441.  — M.  0.— 
Taylor,  Master. 

Administration  snit — Costs  allowed  out  of 
estate— Employment  of  experts — Costs  of  jour- 
neys— Attendance  before  Master — Service  of 
warrants  on  creditors — Fees  paid  to  counsel  in 
United  States — Comparing  (feeds  of  property, 
&c.     See  Re  Robertson — Robertson  v.  Robertson, 

24  Chy.  .555. 

One  principle  upon  which  this  court  has 
steadily  acted  is,  that  where  two  courses  of  pro- 
ceeding are  open,  one  less  expensive  than  the 
other,  and  a  party  can  with  equal  advantage  to 
himself  adopt  either,  and  he  takes  the  more  ex- 
pensive one,  he  does  so  at  the  peril  t)f  costs. 
Where,  therefore,  a  woman,  after  the  death  of  her 
husband,  was  joined  as  a  party  defendant  in  a  suit 
upon  a  mortgage  created  by  her  late  husband,  in 
which  she  had  not  joined,  and  instead  of  demur- 
ring put  in  an  answer,  the  court  at  the  hearing 
dismissed  the  bill  as  against  her,  without  costs. 
Bush  V.  The  Trowbridge  Water  Works  Co. ,  L. 
R.  10  Chy.  459,  considered,  distingushed,  and 
not  followed ;  Saunders  v.  StuU,  18  Chy.  590, 
approved  of  and  followed.    Giltlersleeve  v.  Cowan, 

25  Chy.  460. 

See  also  Stuart  v.  Mathieson,  10  L.  J.  246  ; 
Blssett  v.  Strachan,  8  P.  R.  211. 


3.  Revision  of  Taxation. 

A  prohibition  was  granted  restraining  a  judge 
of  the  Division  Court  from  proceeding  upon  tm 
order  for  revision  of  costs,  the  application  for 
such  order  not  having  been  made  within  fourteen 
days  from  the  judgment,  and  such  order  being  in 
this  case  equivalent  to  a  reversal  of  the  judg- 
ment on  the  question  of  costs.  Bell  v.  LamoiU, 
7  P.  R.  .307.— C.  L.  Chamb.-  Gait. 

Where  costs  have  been  taxed  and  the  amount 
entered  in  an  order,  an'  appeal  from  the  taxation 
must  be  disposed  of  before  the  issue  of  the  order, 
otherwise  it  is  too  late.  St.  Michael's  College  v. 
Merrick,  15  L.  J.  N.  R.  111.— Chy.  Chamb.— 
Blake. 

See  Macdonell  v.  FaremU,  8  C.  P.  54,  p.  360. 


4.  Costs  of  Taxation  and  Revision. 

The  defendant  paid  the  plaintiffa  the  amount 
of  their  claim  ana  costs,  as  between  party  and 


party,    the  day  before  commissidii  day     u 
afterwards  taxed  the  coats,  when  nioi«  th-  n 
sixth  was  struck  off  :-Hehl,  thiit  lie  w!!!""' 
entitled  to  the  costs  of  taxation  uiii1it{''s  I 
C.  c.  35,  8.  31.     Bank  of  Montreal  v,  //,•//,;,',/ 
P.  R.  17. -C.  L.  Chamb.-Dalton,  r.  r. "  /.' 


5.   Appointment  to  Tux. 
One  half-hour's  grace  is  always  .illowea  fo 
both  parties  to  appear  under  an  appdintim-nt  t 
tax.     Landon   v.    Stiibbs,    3   L.    J.    70.— C    L 
Chamb. — McLean. 


VI.  Mean.s  ok  Recovehinci  Costs. 

,   By  Statjinij  Proceedinr/s  in  Second  Ai'lioii 
Suit. 

See  Doolan  v.  Martin,  6  P.  R.  319,  p.  gygg 


VII.  Miscellaneous  Casks. 

Held,  that  where  a  suit  becomes  unnecessarv 
by  reason  of  matters  subse(|uent  to  its  institution, 
the  question  of  costs  cannot  be  disposeil  of  jii 
chambers,  except  by  consent.  Merchan>.i'  Bank 
V.  Miisgrote,  7  P.  R.  59.— Chy.  Chamb. - 
Stephens,  Referee. 

The  tariff  of  costs  under  the  C.  L.  P.  Act  187C 
did  not  apply  to  county  courts.  C/iard  v.  LornU 
2  L.  J.  227.— C.  L.  Chamb.— Burns. 

Where  the  object  for  which  a  liill  wiis  tiled 
has  been  obtained  during  the  progress  of  the 
cause,  it  should  not  be  brought  to  a  liearing  on 
the  mere  ([uestion  of  costs  without  an  offer  to 
settle  that  question  otherwise.  O'Sidlivnn  v 
Cliuton,  26  Chy.  612. 


COUNTY  ATTORNEY. 

Notice  of  action  to.     See  McDowjcdl  et  id  v 
Peterson,  40  Q.  B.  95,  p.  4303. 


COUNTY  COURTS. 

I.  Judge,  4400. 

1.  Summary  Trial  in  Criminal  Mattm 
before — See  CRIMINAL  Lav;. 

II.  Jurisdiction,  4401. 

III.  Practice  and  Procedure,  4401. 

IV^.  Appeal  Fro.m,  4401. 

Errata. 

[On  page  841,  four  lines  from  the  bottom,  for 
C.  S.  U.  C.  read  C.  S.  C] 

I.  JUDOE. 

The  feea  on  a  reference  to  a  county  judge  from 
the  superior  court,  such  a^  an  examination  of  a 
judgment  debtor,  must  be  paid  in  the  proper 
stamps  and  not  in  ca«h.  Janwf  v.  Jones,  4  P. 
R.  194.— C.  L.  Chamb.— J.  Wilson. 

Held,  that  where  a  reference  is  directed  to 
"  the  judge"  of  a  certain  county,  the  senior  judge 
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)efore  commission  day.  He 
he  coats,  when  more  than  one- 
off :— HeUl,  that  lie  wm  not 
its  of  taxation  luiiler  C.  S,  U. 
Uink  of  Minitrtal  v.  //;;/,/,•,/,  - 
'hamb. — Dal  ton,  <:  C.  ,(•  /'. 


apointnwnt  to  Tii.r. 

I  grace  is  always  iillowed  fcir 
ipear  under  an  ainmintniBnt  to 
Sttibhs,    3   L.    .1.    70.-C.  L. 
1. 

H  OF  Rei'ovekino  Costs, 

roceediiifis  in  Seroinl  ActUm  or 

Suit. 
Martin,  6  P.  R,  319,  p.  3799. 

[IHCELLANEOUS  CaSES. 

ere  a  suit  becomes  unnecessary 
;er8  8ubsei|uent  to  its  institution, 
costs  cannot  be  disposed  of  in 
t  by  consent.  Merchan'-i  Bank 
P.  R.  59.— Chy.  Cliarab.- 
e. 

jsts  under  the  C.  L.  P.  Act  1876 
county  courts.  Chard  v.  LmuU. 
L.  Chaaib.— Burns. 

3ject  for  which  a  l>ill  wm  tiled 
led  during  the  progress  of  the 
not  be  brought  to  a  hearing  on 
on  of  costs  without  an  offer  to 
istion  otherwise.  O'SMmn  v. 
r.  612. 


rNTY  ATTORNFA'. 

on  to.     See  McDomjall  et  al.  v. 
B.  95,  v-  4303. 


)UNTY  COURTS. 

1400. 

nary  Trial  in  Criminal  Mattm 

ore—See  Criminal  Lav,-. 

'TioN,  4401. 

K  AND  Procedure,  4401, 

From,  4401. 

Errata. 
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I.  Judge. 
reference  to  a  county  jndge  from  | 
urt,  such  n-^  an  exam.nat.onof 
or,  must  be  paid  in  the  proF 
i,tin  cash.    JrtW^o  v./o»M,4''. 
Chamb.-J.  Wilson. 

■where  a  reference  is  directed  to 
a  certain  county,  the  senior  jud«e 
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referred  to,     Elnni.   Aiirieultnra! 
oltrr,  7  V.  R.  ]'2-C.  L.  Chamb.-^ 


II.    .JfKISDK  TION. 


The  iuil^'t'  of  ii  county  cr)nrt  bus  the  right  .'it 
tbo  tiiil  iif  ■'  '-'fii"^'  where  the  jurisdiction  of  the 
'imrt  is  denii'il,  to  eiKjuire  into  the  facts,  so  as 
t.i.isiertoiii  wlietheror  not  there  be  jurisdiction: 
■a:  to  eiiipiirp  M'iiotlier  there  hiis  been  a  set- 
.j^.,i^j.i,t;  (if  aci/Dunts  between  the  ])iirtie8.  Until 
iwAi  eiuiniry  lias  boun  inadc:  jiniliibition  cannot 
l,ti!rantcd.  fn  rf  Dijuii  v.  Sn/irr  <■' ai,  (i  P.  R. 
33(j-('.  I-  Chainb,—  Hanison. 

.See  Swaiiinnit  v.  Shad,  1 1  L.  .J.  N.  S.  329,  p. 
4397.  

III,  Practice  ami  PKOCEorRE, 

\n  action  on  a  guarantee  for  goods  to  be  sup- 
iilieil  to  .\.  to  a  sum  named,  w.is  held  not  a  case  in 
Uiththe  amount  is  ascert.ained  by  the  signature 
nf  the  defendant,  within  8  Vict.  c.  13,  s.  ol,  so 
tliat  a  writ  of  trial  might  issue.  The  docuniont 
itself,  vithout  further  evidence,  must  be  priin.'i 
fade  proof  (if  a  debt.  Moiilt'm-il  w.  MrXaiii/lif, 
31.  J.  1.5.— <'.  1'.  CHiandi. — Hagarty. 

Wiiere  a  county  court  case  has  been  directed 
to  be  tried  at  the  assizes,  an  application  to  set 
aside  tlie  notice  of  trial  must  be  made  to  the 
comity  conrt.  Clark  \.  C/ii/hrd,  7  P.  R.  32«.— 
C.  LChainb.— Dalton,  C.  C.  <(■/', 

Usae  directed  from  County  Court  to  Superior 
(Vurt,  under  R.  S.  ().  c,  49,  s.  12,  to  try  whetlier 
:  conveyance  fraudulent— Practice  —  New   trial. 
I  See.V('i'c/i((H(.'f'  Bankv.  Broohr,  8  P.  R.  133. 

IV.  Appeal. 

As  to  the  time  in  which  security  for  an  appeal 
might  lie  tendered  to  the  county  court  judge 
under  s.  1 1  of  12  Vict.  c.  6G.  See  Ford  v.  Cralili, 
S  Q.  R.  274. 

Held,  that  an  order  staying  proceedings  to 

enal)le  a  party  to  appeal,  under  33  Vict.  c.  7,  s. 

13ti.,  l)eyond  the  ten  days  limited  therein,  is 

i  Toid ;  but  Held,  also,  that  an  appeal  may  be 

brought  without  any  order  staying  proceedings  at 

any  time  before  it  lias  been  precluded  by  the  i)ro- 

ceedings  of  the  other  party,   as  by  the  entry  of 

I  final  judgment.     Wliere,  therefore,   the  judge 

bil  stayed  proceedings  for  more  than  ten  days  to 

enable  tlie  <lefendant  to  appeal,  but  the  plaintiff' 

bil  nut  signed  judgment,    and  defendant  had 

fivcn  the  security,  a  prohibition  against  proceed- 

1  ing  further  with  the  appeal  was  refused.     In  re 

lL'iir<o;i  V.  Liiidlaw  et  ux.,  7  P.  R,  KiO.- C.  L. 

I  Chanib,— Wilson. 


COURT  OF  CHANCERY. 

I.  Jurisdiction,  4401. 

n.  Transkerring  Suits  from  Common  Law, 
4403. 

I.  Jurisdiction. 

•  Held,  affirming  the  judgment  of  Blake,  V.C, 
I  that  the  jurisdiction  of  the  Court  of  Cliaiicery  in 


cases  of  dower  has  not  been  ousted  by  the  llower 
Act  of  Ontario,  .32  Vict.  e.  7,  0.  *!rii're  v. 
W'liodnif,  1  Aiip.  H.  017. 

This  court  has  jurisdiction  to  enffrtaiu  a  bill 
for  the  purpose  of  netting  .aside  tin,  inijiroper 
election  of  a  churciiwarden,  and  for  that  jiurpose 
to  order  a  scrutiny  of  votes.  Tidli/  v.  F-irrell, 
23  t^y.  49. 

A  party  so  complaining  is  not  compelle'l  to 
resort  to  proceeding  l)y  mandamus,  the  remedy 
in  this  court  bcint;  speedy,  and  there  being 
nothing  in  the  niacliinery  or  jjractico  to  prevent 
the  decision  ))cing  e(jually  accurate.     //(. 

As  to  the  ap|iointinent  of  guardians  for  in- 
fants. .See  Be  McQiii'in — McQueen  v.  McMillan, 
23  Chy.  191,  p.  1735. 

Hehl,  that  the  court  h.ad  no  jurisdiction  to 
enforce  the  plaintiff's  claim  to  restrain  the  in- 
cumbent of  an  K])iscop.d  church  from  refusing  to 
allow  him  to  partake  of  the  Lord's  sujiper,  and 
from  suspending  or  exc(uumunicating  him  as  a 
member  of  the  c<mgregation,  for  the  iilaintiff's 
position  as  an  attentl.ant  at  the  church,  and  one 
of  the  lay  meml)ers  of  the  synod  therefrom,  gave 
him  only  an  ecclesiastical,  not  a  civil  status. 
Duunetl'x.  Fonieri,  2,")  Chy.  199. 

A  court  of  equity  has  jurisdiction  to  order 
persons  wrongfully  claiming  to  be  school  trustees 
to  deliver  n\>  the  corporate  seal  .and  papi  rs  to 
the  legal  trustees.  Board  of  Truntees  <f  the  R, 
C.  Separate  Sclaiul't  of  Bellerille  v.  Uramjer  et  al., 
25  Chy.  570. 

The  court  h.as  jurisdiction  in  cases  of  escheat. 
AttDrneji-deneral  of  Ontario  v.  O'Blelli/,  2(i  Chy. 
126.  Affirmed  (ui  Appeal,  See  16  L.  J.'N.  S.  144. 

This  court  will  not,  unless  in  a  very  excep- 
tional case,  interfere  with  the  jurisdiction  of  the 
insolvent  court  by  winding  up  the  affairs  of  an 
insolvent  company.  Therefore,  where  a  l)ill  was 
filed  for  the  purpose  of  winding  up  the  affairs  of 
an  insolvent  insurance  company,  a  demurrer 
for  want  of  eipiity  was  allowed,  altliougb  the 
bill  pr.ayed,  amongst  other  things,  for  the  ap- 
pointment of  a  receiver  to  get  in  the  assets, 
and  wind  u])  the  affair  i  of  tlie  company.  Mc- 
Neil v.  Beliance  Mutual  Fire  Ins.  Co.,  2(i  Chy. 
567. 

Upon  a  bill  filed  by  the  plaintiff,  as  assignee 
in  insolvency  of  the  firm  of  S.  J.  &  Co.,  seeking 
to  have  defendant  declared  a  member  of  the 
firm,  and  to  vest  his  property  in  the  plaintiff  as 
such  assignee,  the  juilge  of  the  County  Court  of 
Brant,  sitting  for  the  chancellor,  made  a  decree 
.as  .asked.  Objection  to  the  jurisdiction  of  the 
Court  of  Chancery  to  entertain  such  a  bill  was 
taken  for  the  first  time  in  the  reasons  of  appeal : — 
Held,  varying  the  decree,  that  the  Court  of 
Chancery  h.ad  jurisdiction  under  General  <  >rder 
538  to  declare  defendant  a  partner,  as  upon 
proof  of  the  partnership,  the  plaintiff  could  have 
asked  to  have  the  partnership  accounts  taken  ; 
but  that  it  had  no  power  to  vest  defend.ant's 
property  in  the  pl.aintiff.  Botham.  v.  Kee/'er,  2 
App.  R.  595. 

Qunere,  per  Moss,  C.  .T.  A.,  whether  the  Court 
of  Chancery  has  power  to  grant  relief  in  suits 
for  redemption  either  by  virtue  of  G.  0.  401,  or 
its  inherent  jurisdiction  to  relieve  against  pen- 
alties and  forfeitures.  Tylee  et  al.  v.  Hinfon,  3 
App.  R.  53.  . 
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As  to  the  jurisdiction  in  caso  of  illiigiil  liy-laws.  |  so  as  to  eiifiMe  liini  to  Finnish  fur 
See  Viiiiihciir  v,  CurinirnlUiu  oj' Juist  O.rfurtl,  3  sucli  court,  /fi'i/iiiri  v.  H'iliiiim 
Api).  H.  LSI,  1).  4U0(i.  "  "    "    *■ 

Tlio  Attoniey-tieiieral,  under  the  A.  J.  Act, 


187;^,   iniiy  Hue  in   tiiis  court  to  recover  excise  j  missions   to   hold  courts  of  t)yei 


41  Q.  1!.  4/ 

As  to  the  i)nwer  of  the  ("rown 


duties  iiiiyivlile  under  ;>1  \'ict.  c.  X,  1).,  even  if  it  i  and  Assize.     .See  Rcijiua  v.   j 
be   a    purely    legal   del)t.       Att(ir>ict/-Oi)icr<U  v.  ;  11  3'.)I. 
3  Apii.  K.  105. 


Walk, 

See  Jiohi'iiniiii- 
44!l,  p.  1731. 


-liiihcrtuvH  V.  Eohirl.foti,  22 Chy. 


As  to  'J'riuitv  Term.     .See  /Am; 
29  C.  P.  347  ;  "s.  C,  4  Ap^,.  J{.  2; 


''  C'lltoiJl], 

t"  issue  c 
i>'id  Term 
''  ''  "/.,  -i: 

'".'/  V.  y,v, 


II.    TKANSKKRltlNCt  Si  ITS  FliOM  CoMMON  LaW. 

A  suit  will  not  lie  transferred  to  the  Court  of 
Chancery,  with  the  view  of  being  consolidated 
with  a  suit  ]iending  in  it  between  the  same 
parties.  J'ric/:  v.  M,ii,(i\  (i  P.  1{.  245. — C.  L. 
Chanib.— Dalton,  C.  V.  <l- J\ 


COURTS. 
I.  CoNFLicTiNO  Dkcisions,  4403. 
II.  MiscELLANEors  Case.s,  4403. 


I.  C'oNFirnxci  Decisions. 

The  contract  declared  on  being  for  an  assimi- 
lation of  rates,  and  a  division  oJ  the  net  profits 
on  certain  classes  of  trallic,  between  certain 
points,  was  objected  to  as  illegal  and  contrary  to 
public  policy.  The  (juestion  having  given  rise 
to  great  ditierence  of  opinion  in  Knglaud,  the 
court  followed  the  latest  decision — Hare  r.  Lon- 
don and  North  Western  l\.  AV.  Co.,  ;)0  L.J.  017 — • 
and  upheld  the  contract.  Great  iV<f,'<tfni  Jf.  W. 
Vv.  V.  (J rami  Trim/:  1{.   W.  Co.,  25  Q.  Pi.  37. 

Another  action  had  been  In-ought  by  the  plain- 
tifl'  in  the  Coniniiin  Pleas  against  a  difVerent 
company,  in  which  the  pleadings  and  terms  of 
the  policy  were  similar,  and  this  court  conformed 
to  the  decision  in  that  court,  without  entering 
into  a  consideration  of  the  questions  raised. 
Meo<j!icr  v.  The  jEUiu  Ins.  Co.,  19  Q.  B.  530. 

Where  the  Courts  of  Chanceiy  and  Common 
Pleas  had  given  ditl'erent  judgments  upon  the 
same  point,  the  Court  of  Queen's  Bench  con- 
sidered the  question  and  expressed  their  own 
opinion.     Jiarlur  v.  Mamjlani,  42  Q.  B.  at  p.  134. 

Per  Owynne,  J.  The  practice  of  adopting 
and  following  the  judgments  of  courts  of  co- 
ordinate jurisdiction  has  prevailed  to  a  greater 
extent  in  our  courts  than  it  ever  luvs  in  England. 
Geraldi  v.  I'rovbicUd  Jii.->.  Co.,  29  C.  P.  321. 

Tlie  decision  of  Humberstone  i:  Henderson,  3 
P.  1{.  40,  being  upon  a  jioint  of  practice,  was 
adhered  to,  though  placing  a  construction  on  our 
statute  dillerent  trom  that  put  upon  substantially 
similar  language  in  the  English  Act.  Coulxon  v. 
O'VmintU,  29  C.  P.  341. 

See  Limlh  v.  Wnttcni  of'  Canada  Oil  Lands  and 
Works  Cu.  (Limited),  22  Chy.  557,  p.  2987. 


COVENANT. 
I.  C(>N.STRrc'noN  of,  4404. 
II.  Actions  ox. 

1.    Wliii  May  Sue,  4404. 

in.    Dl.SCIIAKllE  OF  AM)  EXCCSK  Knij  XilN  1' 
FOK.MANCE,  4404. 

I.  Construction  oi  , 

Covenant  to  pay  a  sum  to  liu  ascertaiiid 
settlement  of  accounts— Con^^t^K■ti(ll!—I;y|t 
action.     See    Garland   it   a/,   v.  MeDouM 
Q.  B.  573. 

See  also  Clemow  v.  Booth,  27  Chy.  15. 

II.   Actions  ok. 
1.    Who  Mai/  Sue. 

j      Although  a  purchaser  from  the  mortgagor 
the  e(iuity  of  redemption  covenants  with  iiiiu 

I  pay  ofi'  the  mortgage  debt,  this,  ,A\'mv  t,,  tl 
want  of  privity,  afl'ords  no  gnmnd  f,ir  the  nwt 

'  gagee  proceeding  against  the  piuvliusfi- lithtr 
law  or  in  equity,  to  compel  hin.  tn  puinnu 
covenant.     Clarkson  v.  Seott,  25  Chy.  373 


III.    DlsCHARGE  of  ami  Exi  tSE  FiiK  .Vo 

Perform  ANcK. 

See  Malthcu-s  v.   Crcti/ij,  :iS  Q.  K  319; 
thcivs  V.  Walker,  20  C.  P.'  07,  p.  34011. 


II.    MiSCELLAXEOliS  CaHE.S. 

Semble,  that  a  judge  sitting  out  of  term  under 
the  A.  J.  Act,  does  not  represent  the  full  court 


COVENANTS  FOK  TITLE. 

I.    MaTTER.S  CONSTITl-TIXt;  A  Brkvch.W) 

II.  C0VENANT.S   Running  with  ihe  b\ 
4405. 

III.  Actions  on,  4406. 


I.  Matters  Constitutinc  a  Brkaoi. 

Taxe.s.] — A  declaration  on  a  onviiuiiit  atain 
encumbrances  by  defendant  or  his  wiii,  urj; 
one  claiming  under  them,  alloyed  ivh  a  lireai 
that  at  the  time  of  making  said  ooveiiant 
large  sum  was  in  arrear  for  taxes  duly  im[>«( 
without  shewing  that  they  accrued  wbiif  ileff 
dant  owned  the  land  or  were  ('austil  Wl 
acts: — Hehl  bad.  Sdrerthnnie  v.  Lvirf,^\ 
B.  73. — Gait,  J.,  sitting  in  ^'acation. 

The  purchaser  of  land  gave  back  a  niortgii 
to  secure  part  of  the  purchase  niouey,  witlial* 


111  to  puiiisli  for  a  odntiunit  of 
ilia    V.     Witkiii.-'i  I,--  i;,.  /;,■(,„■,,, 

ur  iif  the  Crown  to  issue  eom. 
courts  of  Oyer  aiul  Turiiiiiitt 
liiijiua  V.    Aviii  r  tt  ,if,,  4'j  n 

Tenn.     See  /.'(".»,,,  v.  i.'.j..,,.,,, 

c,  4  Aiii..  K.  'jr.:). 


COVEiNANT. 
•riox  ov,  440-1. 

)N. 

roi/  Sue,  4404. 

IE  OF  AND  EX(  T'^I'.  101!  NoN  I'lj:- 
NCK,  4404. 

CoKSTUviTiciN  or. 

ijay  a  sum  to  l>e  asciTtaiiicKn  I 
.ccounts— Constnictiou— Itiglit  d  I 
Jarhtml  <.t   al.  v.  McDoimbl,  11 


/(OIC 


V.  i?oo//i,  •!',  C'liy.  1."). 


II.   ArnoNH  OS. 
1.    nVio  J/((//  'Si'^". 


t  purchaser  from  the  mortgagor  oil 
redemption  covenants  with  liiiiito| 
nortgage  debt,  thi;<,  (iwiiig  to  tiiel 
tv  atVortls  no  groniul  for  the  uiort'i 
ling  against  the  imirhaser  eitlitrad 
ity,  to  compel  hiiu  to  pevl'umi  liiil 
■larkmi  v.  SaAt,  '20  C'hy.  373.       I 


lARliF.  OV  AN  11  Exiisr.  FOK  .\"N- 

Pekfoumamk. 
nrs  V.   Crcujii,  38  Q.  B.  319  ;Jk-! 

.,•,  20  c.  P.  07,  p.  :woy. 


e: 


ENANT8  FOll  TITLE. 

Ks  CoNSTrrrriNG  a  Bbeu'ii,  WH 

AN-rS    RUNNlNt-;    WITH   TllE  UM, 


)r). 

ONS  OS,  4400. 

■•TER8  C0KSTl'riTlN(;  A  BnEAOI. 

A  declaration  on  a  ecveiiiuit  agsins 
es  bv  defendant  or  his  wm,  or JiJ 
g  under  them,  allogea  as  ;.  .«>d| 

asinarrearfortaxesM    .rt 
■intr  that  they  =icon.eawhiketeM 

the   land   or  were  eauseJ  1^ « 

bad.     Silnrlhum' y.  Lunr,^^ 

J.,  sitting  in  A  acation. 


wi 
I 

I 
t, 


h'aseroflandgavobackamortj^ 
irt  of  the  purchase  money,  »>t"« 
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,te  covenants  for  payment,  &e. 
[  the  land   had   heen    sold    for 


lor  ac(|nired  title,   and  tiie  tinn 


lull 

"f  "'"  , 

I  ,f|||.„  the  vendor 

f  r  reih'"'!'^'""  '""'  '-'I'H"*^'"^  '^^  *''"  *'""-'  "'  '''*•' 

1,.— Held,  no  answer  to  a  claim   for  the  full 

llant  secured  by  the  mortgage,  although  the 

vfViiiiue  by  the  vendor  contained  covenants 

.,1  to  hi;"  own  acts  only.     Marry        *     ' 


11 
liiiiite 


In  fact  a  part  i  had  been  made  .—Held,  on  ilemurrer,  that  the 
taxes  accrued  action  could  not  be  maintained,  nor  transferred 
to  the  Court  of  Chancery,  under  sec.  2  of  the  A. 
.J.  Act  of  1873,  not  being  for  a  purely  money  de- 
mand. Kdniiiai/Ii  V.  The  Curiiiinilioii  of  the 
CUij  of  KbKjMim,  :->  Q.'B.  415.  -<!alt,  .1.,  sitting 
in  Vacation. 


Aiide 


r. 


,")7(i,   followed,   though  doulited  ; 
HuUoek,    12  C.  \\    138,   (hmbted. 


Ml,  13  <"• 
tVickenour 

Kenw'hj—  III.'/'''  V.    kniiii'il;/,    2(»  {  hy. 


;a 

Sec  ilchiimui  v. 
HOT. 

Morl<lu(ie.]—i^^''  Trl/iii  v. 
[Umn  V.   JIow,    3  App. 


C/iiyuiii,  .37  Q.  H.   301,  p. 


R."   SCO; 


.  .1,  117: 

Luveliia 


J/d/^/'.i.]  — !^ee  Dhisiiiiire  v.  S/iiwkhluii, 
(104,  /'"••"-  V.  Aii'jcr,  22  Chy.  52."). 


11.  Covenants  1Un.mn(i  with  tice  Land. 

Dtfeiuhmt  being  seized  in  fee  of  certain  land 

jintrust  for  his  son,   at  the  recjuest  <if  the  son 

[niortu'aged  it  to   H.  &  V.    for  ,S400,    the  son   re- 

Liviiig''the  money  and  agreeing  to  pay  it   ofl'. 

ttiwavils  the  defendant  conveyed  to  his  son, 

hiie  cousiileration  stated  being  :?4,000,  but  in  re- 

lilitvitwas  a  gift,  and  the  deed  by  inadvertence 

Ijnd"  mistake  contained  a  covenant  for  the  right 

ltd  convey,  notwithstanding  defendant's  acts,  and 

Ithat  he  had  done  no  act  to  encumber  the  land. 

|0u  the 'Jlst  Octolier,   1800,   the  sou  nmrtgaged 

Itlielaiidto  the  plaintilV  for  .'?400,  and  this  mort- 

igewiis  foreclosed  by  the   plaintifl",    who   was 

piiuiielled  to  pay  off  the  mortgage  to  B.  &  V.    It 

;  not  ajipear  that  the  plaintitl'  had  any  know- 

sU'eiif  the  trust  between  the  father  and  son  or 

[ot  °tbe  arrangement   between    them    as    to    the 

iMit.'age  to  15.  &  v.,  or  that  lie   knew  of  this 

Itiurtgage  until  after  the  foreclosure,  but  it  ap- 

|pt;ir«l  that  it,   together    with  the    other   cou- 

iTtviucet,  had  lieen  duly   registered,    and  that 

:l;mdwas  worth  both   the  mortgages.     The 

bintitV  having  sued  defendant  on  the  covenant 

lontaiiicd  in  detuiulant's    deed   to   the   son,  to 

icover  the  amiMint  paid  to   H.    &    V.  :•  -^-Hcld, 

inning  the  judgment  of  the  court  behiw,  that 

|be  [ilaintill' -ouUl  not  recover,  for  that  the  facts 

toulil  constitute  a  good   <lefcnce   on  e([iiitable 

touuils  tt  an  action  brought  against  defendant 

;  the  son ;   and  the  title   of  the   covenantor 

i  covenantee  being  cijuitable  only,  the  plain- 

iff,  :is  assignee  of  the  covenant,  could  stand  in 

DldtiT  (lositioii  tiiaii  his  assignor.     CliLiiuii  v. 

Bil'-//,  i\ »'.  1'.  500. 

^  The  iilaintitT  sued  defendants  on  their  cove- 

Uits  fur  title  ill  a  ccuiveyance  of  land  to  the 

^iiititl',  alleging  as  the  breach,  that  at  the  time 

the  execution    of    the    deed   imo   H.    was 

ifsseil  of  part  of  the  land   under  a  ileinise 

till  ileieiiilaiits,  on  which  part  was  a  stone  wall, 

itR'hy  the  plaiiitilf  was  unable  to  build  on  saiil 

ami  his  iiremises  were  injured.    Defendants 

M  that  the  plaintifl'  hatl  reconvcyed  the 

iiiltotheinliy  way  of  mortgage,  with  tlie  usual 

ivciiaiits  for  title,   which    was  still   in   force 

fcluiniaiil.    The  iilaiiititt'  replied,  on  ecpiitable 

piuls,  that  the  mortgage  provided  for  posses- 

hyliiui  until  default,  and  that  no  default 


Sec  Rice  v.  Georue,  24  Chy.  513,  p.  3441. 


Ill,  Actions  on. 

/,>r()«((;/(',i.]— Defendants  having  conveyed  land 
to  T.  with  full  covenants,  T.  mortgaged  to  the 
plaintill's.  The  children  of  T.  filed  a  bill  in 
Chancery  against  the  plaintifTs  and  others,  under 
w  liich  a  <lecree  was  made  directing  the  plaintilfB 
to  convey  the  hiiid  to  the  plaintitl's  named  in  the 
bill,  who  shewed  a  good  title  as  against  both 
plaintill's  and  defendants  herein  ;  and  the  plaiu- 
titfs  thus  hist  the  land,  and  were  obliged  to  pay 
their  own  and  the  plaintill's'  costs  in  the  suit  in 
Chancery.  The  plaintiffs  thereupon  sued  defen- 
dants upon  the  covenant  for  quiet  enjoyment 
eontained  in  their  deed  to  T.  : — Held,  that  they 
were  entitled  to  recover  all  the  costs  incurred  by 
them  in  defending  the  Chancery  suit,  either  as 
between  party  and  party,  or  as  between  attorney 
and  client,  it  not  appearing  upon  the  evidence 
that  such  costs  were  either  needlessly  or  unrea- 
s<inably  incurred.  7'/«'  Triint  ami  Loan  Com- 
I'tnii/  (//'  i'jijjcr  Canada,  v.  Covert  et  al.,  39  Q,  B. 
327.' 

A  purchaser  who  had  taken  a  conveyance  and 
given  a  mortgage  for  the  purchase  money  had 
been  compelled  to  pay  off'  a  prior  mortgage,  under 
threat  of  proceedings  being  taken  against  the 
land  by  the  prior  mortgagee.  The  purchaser  had 
taken  a  covenant  from  the  vendor  for  the  dis- 
charge of  this  prior  nuirtgage  ; — Held,  reversing 
the  decision  of  Harrison,  C.  J.,  sitting  alone,  and 
overruling  Henderson  c.  Brown,  18  Chy.  79,  that 
as  against  an  assignee  of  the  mortgage  made  by 
the  purchaser  with  notice  of  these  facts,  the 
purchaser  has  no  Cijuity  to  si  t-oft"  or  deduct 
from  the  mortgage  assigned  what  he  has  paid  on 
the  first  mortgage,  subsequent  to  the  assignment. 
h'/jlrsnil  V.    //iiiri;  3  App.  R.  50(). 
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XIV.  MuKitEH,  4411. 

XV.  Neolectino  TO  Provide  KOK  Wife, 4411. 
XVI.  Riot,  4411. 
XVII.  Pkocedure  AMI  Practice,  4411. 
XVIII.  JiTRY,  4412. 

XIX.  Trial. 

1.  Summary  Trial  before  County  Judqc, 

4412. 

2.  Other  C'asen,  4412. 
XX.  Evidence,  4413. 

XXI.  Bail,  4414. 

Errata. 

fOn  page  912,  after  If tijina  v.  Cnmm'nKjx,  HiQ. 
B.  15,  insert,  reversed  on  appeal,  4  L. .).  182.] 

[On  page  045,  at  the  end  of  line  43,  insert 
Reijina  v.  Jonea,  28  Q.  B.  416.] 


I.  Abortion. 
The  prisoner,  with  intent  to  procure  abortion, 
8Ui)plied  a  pregnant  woman  with  two  bottles  full 
of  Sir  James  Clarke's  Female  Pills,  with  direc- 
tions to  take  twenty-five  at  a  dose,  and  that  it 
would  have  that  efifcct.  The  pills  contained  oil 
of  savin,  an  article  used  to  procure  abortion,  and 
it  was  said  that  a  bottle  full  would  contain  about 
four  grains,  but  the  evidence  was  not  very  clear 
as  to  this.  It  was  in  evidence  that  sucli  a 
quantity  would  l)e  greatly  irritating  to  a  pregnant 
woman,  and  might  possibly  procure  an  abortion, 
and  that  oil  of  savin  in  anj'  dose  would  be  most 
dangerous  to  give  to  a  woman  in  that  condition  : 
— Held,  under  the  circumstances,  tliat  there  was  a 
supplying  of  a  noxions  tiling  within  the  meaning 
of  the  act  32  &  33  Vict.  c.  20,  s.  00,  D.,  with  the 
intent  to  procure  an  abortion.  Re<jin(t  v.  .SV/7^ 
30  C.  P.  .SO. 


II.  Assault 

The  prisoner,  wlio  had  l)een  committed  for  ex- 
tradition, was  charged  with  assault  witli  intent 
to  commit  murder,  in  that  he  Iiad  opened  a  rail- 
way switch,  with  intent  to  cause  a  collision, 
whereby  two  trains  did  come  into  collision,  caus- 
ing a  severe  injury  to  a  person  on  one  of  them  : — 
Held,  that  this  was  not  an  "assault"  within  the 
statute.  In  re  Lewis,  6  P.  II.  230.— C.  L. 
Chamb.— G  wy  nne. 

See  Beqina  v.  Banter,  30  C 
Reijina  v.  MeDonaU,  30  C.  P. 


P. 
21, 


19.  p. 
note. 
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III.  Bigamy. 


On  a  trial  for  bigamy,  in  proof  of  an  alleged 

Erior  marriage,  a  deed  was  produced  executed 
y  the  prisoner,  containing  a  recital  of  the 
prisoner  having  a  wife  and  child  in  Enghvnd, 
and  conveying  certain  lands  and  premises  to 
two  trustees,  in  trust  to  receive  and  pay  over 
the  rents  and  profits  to  such  wife  and  child  ;  but 
with  a  power  of  revocation  to  the  prisoner.  B. , 
one  of  the  trustees,  proved  that  at  the  time  of 
the  execution  of  the  deed  the  prisoner  informed 
him  that  he  had  (luarrelled  with  his  present  wife, 
and  had  a  law  suit  with  her  :  that  the  place  had 
been  bought  with  the  tirst  wife's  money,  and  lie 
wshed  it  to  go  to  her  ;  and  that  he  re(|ue8tod  B. 


to  them  the  rents  and  profits,  but  li,  \\l[-l.  J' 
anything  over,  nor  had  he  ever  writto]i  t 
heard  from  such  alleged  wife  ;-   llild,  n^t  ™ 
cieiit  evidence  to  prove  the  alleged  iiiidriiinrr;., 
Reiiina  v.  Duff,  29  C.  P.  255.  "^'* 


IV.  Concealment  of  Bihth, 
On  an  indictment  for  concealing;  the  liirthn 
child,  it  api)eared  that  the  prisoiur.  wIk,  [j, 
alone,  had  i)laced  tlie  dead  body  uf  tlie  child 
hind  a  trunk  in  the  room  she  ocrupitil,  littic 
the  trunk  and  the  wall.  On  Ijcinj;  oliamd  w 
having  had  a  child  she  denied  it,  Nnyinir  slu- 1 
suffering  from  cramps,  and  it  was  oiily  after 
doctor  who  was  called  in  had  infoiiiK-d  hert 
he  knew  that  she  had  been  delivered  of  adii 
and  on  being  pressed  by  one  of  the  wrm 
present,  that  she  pointed  out.  whure  the  Ik 
was,  and  the  woman  went  and  got  it,  (^'utji 
pointed  out  the  body  could  not  lie  seen  hv a 
one  in  the  room  : — Held,  that  the  evidence  mi 
fully  set  out  in  the  report,  was  suiiieient  tcim 
a  jury;  and  the  County  f!ourt  judge,  hcfi 
whom  the  prisoner  was  tried  l)y  lier'cniist 
without  a  jury,  having  found  lier  guilty,  i 
court  refused  to  interfere,  liiiiinii  v  /VW 
C.  P.  409.  '  ■        ' 


V.  E.mbez/,leme.st, 
See  McGregor  v.  Scarlett,  7  P.  I'.  20,  p,  42; 

VI.  False  Pretkncks, 
Tlie  prisoner,  at  Seaforth,  in  the  county 
Huron,  falsely  represented  to  the  agent  of 
sewing  m.achine  company  that  he  owned  a  lot 
land,  and  thus  induced  the  agent  to  sell  niacliiB 
to  him,  which  were  sent  to  Toronto,  inthecnun 
of  York,  and  delivered  to  him  at  Seafnrtli. 
Held,  that  the  oft'ence  was  comjilete  in  Huk 
and  could  not  bo  tried  in  York,  h 
Feithenhcimer,  26  C.  P.  139. 

Defendant  was  indicted  for  obtaining  by  f,i] 
pretences  from  M.  an  order  for  the  imnicnt 
§80().09,  the  property  of  P,,  with  intent  Hi 
fraud.     It  appeared  that  a  suit  was  iieiidiiii; 
(.ihanccry,  in  which  the  defemlant,  wlm  was 
solicitor,  but  had  been  struck  off  tlie  rulls,  w 
acting  for  P.     Defendant  prooureil  \'.,  liiscler 
to  write  a  pnecipe  in  the  name  of  McCI,,  who, 
acted  as  counsel  on  defendant's  iiistructidiis, 
§800.09  of  the  moneys  standing  to  the  cmlit 
tlie  cause,  .and  to  sign  McG.'s  name  to  it. 
left  it  with  M.,  the  accountant  iu  Chanceiv,  wl 
prepared  a  check  p.ayable  to  1'.  or  (irder. 
fuudant  then  got  one  H.,  a  solicitor,  to  git 
clie(jue  from  the   accountant  and  sign  .Mdi 
name  to  the  receipt,   on  which  H,  ham 
checiue  to  defendant,  who  got  I',  to  eiuliTSi 
and  paid  P.  !ji400,  keeping  the  rest  for  cost*  ;■ 
Held,  that  the  defendant  wa.s  rightly  convicto 
for  he  obtained  the  checiue  from  the  aciviuntii 
by  fraud  and  forgery,  and  with  intent  todeim 
him  ;  and  he  was  not  the  less  guilty  W(me 
was  entitled  to  the  money,  and  there  was 
sufficient  proof  of  intent  to  defraud  P.    R")>i 
v.  Parkinxon,  41  Q.  B.  54,'). 

Procuring  registration  as  a  physieiau  unilffJ 
Vict.  c.  30,  O.,  by  false  or  fraudulent  wprtso 
tation.  See  Reijina  v.  t'olleije  of  Phjikmi 
Q.  B.  140. 
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ee  and  to  receive  and  jmy  (.y^f 
s  and  iirofits,  liut  H.  mvir  jiaiil 
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prove  the  allcgeil  \ni(irmamai;(; 
>9  O.  r.  255. 
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the  room  she  occuiiicil,  littwwn  l 
,hc  wall.     On  heing  charged  with 
lild  she  denied  it,  saying  she  vu 
iramps,  and  it  was  only  afterttiel 
(called  in  had  informed  her  that  | 
lie  had  been  delivcrc  d  nf  a  tliilj, 

pressed  by   one  <if  the  \\mm\ 
she  pointed  out  ^\■llere  the  IkkIj- 
roman  went  and  got  it.    Until  so  i 
B  body  could  not  lio  seen  hyanyl 
11  : — Held,  that  the  evidence,  more  I 

the  report,  was  auflieient  tiigntoj 
bhc  County  Court  jndge,  htidrej 
soner  was  tried  liy  her  cmistntj 
ry,  having  found  licr  guilty,  thel 
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V.  Emuezzlemknt. 
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VII.  Forcible  Entky. 


id 
,1 


1 


nefeinla»ts,  employees  of  the  (,!reat  Western 
Riilwav  Company,  in  obedience  to  orders  from 
([Tcmni'an.V'  wjnt  upon  the  land  in  (luestion, 
thniu  iMissea.sion  of  the  Stratfonl  and  Huron 
Viilway  Company,    and   occupied    by 

i,.o,.«     Xo  actual   force   was  used, 

itterh 
(lent  fori 


its   em- 
but  the 


Kjj,j  1,'ad  good  reason  to  apprehend  that  sutH- 
■  ^  f„rce  woultl  be  used  to  compel  them  to 
Uve  and  they  left  accordingly :— Held,  that  this 
L  a  forcible  entry  within  the  statutes  relating 
thereto.  The  judge  at  the  trial  haN'ing  granted 
,»rit  of  restitution  :— Held,  that  such  writ  is 
in  the  discretion  of  the  presiding  judge,  whicli 
kil  l)een  uronerly  exercised  here.  Jteijiua  v. 
5./kN./.,43Q.B.3G9. 


VIII.    FoREKtN  EnLLSTMENT. 

See  In  n  Snillli,  10  L.  J.  247,  p.  1990. 

IX.    FOROERY. 

The  prisoner,  at  Woodstock,  with  intent  to 

defraud,  wrote  out  a  telegraph  message  purport- 

{ ijU  to  be  sent  by  one  C.  at  Hamilton,  to  McK. 

at  Wowlstoek.  authorizing  MeK.  to  furnish  the 

iirisoner  with  funds,   which  was   delivered   to 

1  ^1^,]^^  and  upon  the  faith  of  it  AlcK.  endorsed 

[a,lrat'tfor§S5  drawn  by  the  prisoner  on  C.,  on 

I  »hich  the  prisoner  obtained  the  money  ;-  -Held, 

tiiat  the  prisoner  was  guilty  of  forgery.      lh<jm<i 

i;,*,,art,25C.  P.  440. 

On  an  indictment  for  feloniously  ofl'ering,  &c.> 
li  forged  note  commonly  called  a  provincial  note, 
liisued  under  the  authority  of  '29  &  30  ^'ict.  e. 
I10,U.,  fertile  payment  of  §5,  it  appeared  that 
Ithe  prisoners  had  passed  off  a  note  purporting  to 
Ibc a  provincial  note  under  the  statute,  knowing 
Mat  the  figure  5  had  been  pasted  over  the  riguro 
ll,  and  the  word  live  over  the  word  one.  >io 
leviilenee  was  given  that  the  note  so  altereil  was 
iiuote  issued  by  the  government  of  Canada,  but 
lit  was  shewn  further,  that  when  the  attention  of 
e  prisoners  was  called  to  the  alteration  they 
jil  "give  it  back  if  ii  is  not  good,"  and  that  on 
.a  lieing  placed  on  the  counter  one  of  them  took 
i  up  and  refused  to  return  it,  or  substitute  good 
koney  for  it :— Held,  that  looking  at  the  par- 
KcuUr  character  of  tlie  forgery- -i.  e.,  an  altera- 
Son-aud  the  conduct  of  the  prisoners,  the  onus 
•IS  on  them  to  dispute  the  validity  of  the 
rriting,  if  its  invalidity  would  be  a  defence  ;  and 
icotviction  was  sustained,  liiu'inav.  I'ortU  ct 
li.WQ.  B.  214. 


itliel 


I  On  an  indictment  for  forgery  of  the  prosccu 

ior's  name  as  endorser  of  a  promissory  note,  the 

jtosecutor  swore  that  he  had   not  endorsed  the 

»t€;  that  it  was  not  his  writing:  that  he  had 

iver  authorized  the  prisoner  to  sign  his  name 

;  note,  and  that  lie  was  himself  unable  to 

rite  his  name,  being  in  fact  a  marksman  ;  and 

|«on  of  his  also  swore  that  his  father  was  unable 

!  his  name,  and  was  a  marksman.     The 

lecutor  also  swore  that  on  other  occasions  he 

1  endorsed  for  the  prisoner,  making  his  mark, 

ml  had  sometimes  authorized  the  prisoner  to 

rite  Ilia  name :— Held,  Cameron,  J.,  dissenting, 

ut  a  sulKciuut  primfl  facie  ease  was  thus  made 

ht ;  that  the  prosecutor's   evidence  was  duly 

ktrotwrated  within  the  meaning  of  32  &  33  Viet, 


c  19,  B.  54,  I).,  ami  that  the  onus  was  then  on 
the  prisoner  to  shew  that  he  was  authorized  to 
use  or  write  the  ])roseentor'8  name.  Per  Cameron, 
J.,  that  the  jiart  of  the  i)roseeutor'8  evidence 
wliicli  re(iuired  to  be  corroborated  was  not  that 
he  could  not  write,  but  that  on  this  occasicm  he 
was  not  autiiorized,  and  on  this  point  there  was 
no  corroboration.  linibia  V.  ISoniifrman,  43  Q. 
H.  547. 


.\.  FitAt^DiLENT  DisrosiTioN  OK  Goors  BY 
In.solvent. 

See  Rajirnt  v.  Kerr  i't  al.,  20  C.  T.  214,  p.  4290. 


XI.  Larceny. 

( >n  an  indictment  for  stealing  cooper's  tools  on 
the  5th  of  November,  1874,  it  appeared  that  the 
prisoner  was  not  arrested  for  nearly  two  years 
afterwards.  I Juring  that  time — it  was  not  shewn 
precisely  when— he  was  proved  to  have  sold 
several  of  the  tools  at  much  less  than  their  value, 
representing  that  he  was  a  cooper  by  triwle,  and 
was  gidng  to  ((nit  it,  which  was  proved  to  1»e  un- 
true. It  was  proved  also  that  ho  was  in  the 
shop  from  which  the  tools  were  stolen  the  night 
liefore  they  were  taken,  and  freciuently  ;  and 
that  when  .irrested  he  offered  the  prosecutor  $35 
to  settle  and  buy  new  tools,  and  offered  the 
constable  .i? lot)  if  he  C(mld  get  clear  : — Held,  that 
though  the  mere  fact  of  the  possessicm  by  the 
jirisoner,  after  such  a  lapse  of  time,  might  not 
alone  sutiice,  yet  that  all  the  facts  taken  together 
were  enongh  to  support  a  conviction  of  larceny. 
lieiftmi  v.  Sinn;  40  (,».  H.  268. 

Held,  Cameron,  J.,  dissenting,  that  the  pri- 
soner was  properly  convicted,  on  the  evidence 
set  out  ill  the  report,  of  the  larceny  of  certain 
articles  connected  with  a  mill  which  he  had 
rented  from  the  prosecutor,  and  that  in  the 
manner  in  which  the  case  was  reserved,  the  only 
(lueation  for  the  court  was,  whether  in  any  view 
(■?'  the  evidence  the  prisoner  ccmld  have  been 
found  guilty.       /{((jiiKi  v.  Sti  ivart,  43  Q.  B.  574. 

See  also,  Rx/tiiit  V.  Sf.  /).«;.<,  ,S  1*.  H.   Ifi. 


.\|[.  Maliciously  Injcri.no  Property. 

On  the  8th  November,  1875,  an  information 
was  laid  against  B.  before  the  police  magistrate 
of  St.  Thomas,  by  one  N.,  under  the  32-33  Vict, 
c.  22,  1).,  for  having  nnlaw-fully  and  maliciously 
broken  and  injured  a  fence  round  the  land  of 
N.  The  defence  set  up  was,  that  the  fence  en- 
croached upon  H.'s  land,  but  there  wa.s  evidence 
which,  if  believe<l,  went  to  shew  that  15.  did  not 
commit  the  injury  under  a  bona  tide  exercise  or 
belief  of  a  right ;  and  the  magistrate  convicted 
and  lined  him.  H.  appealed  to  the  (ieneral  Ses- 
sions of  the  Peace,  where  neither  side  iUiked  for 
a  jury  ;  the  court  urged  them  to  have  one,  but 
the  respondent,  N. ,  refused  ;  ami  the  court  having 
heard  the  evidence,  decided  that  15.  acteel,  though 
mistakenly,  under  a  boiiil  lide  lielief  that  he  h.id 
a  right  to  remove  the  fence,  and  without  malice; 
and  they  ordered  the  conviction  to  be  quashed, 
with  costs.  N.  then  applied  to  (piash  the  order, 
upon  the  ground,  amongst  others,  that  the  cvse 
could  not  be  tried  without  a  jury  :  but.  Held, 
that  the  32-33  Viet.   c.   31,  ».    66,  D.,  which 
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authurizeit  tliu  court  to  try  without  ii  jury,  is 
within  the  powcTH  of  the  Dniiiiiiioii  I'lirlianiciit, 
and  that  the  oiiKe  having  licen  jiroju'rly  liefore 
the  sesHions,  tliis  eourt  eoulil  not  review  tlieir 
ileeisions  upon  tlie  merits.  See.  (!(i  of  the  3'_'-3.'{ 
Viet.  e.  22,  does  not  tlisjiense  witli  jiroof  of 
malice  in  such  eases,  but,  read  in  connection 
with  sec.  21).  merely  means  that  the  malice  need 
not  be  conceived  against  the  owner  of  the  jiro- 
I)erty  insured.  Jieyhiav.  Hra(lK/i(iw,SHQ.  H.  r)(!4. 

XTTT.  M.\T.i(.iorHLy  AVVi^NPiNfi. 

The  conviction  before  a  police  magistrate, 
charged  that  the  jirisoner  did  "unlawfully  and 
maliciously  cut  and  woun<l  one  M.  K.,  with  in- 
tent to  do  lier  grit'vous  bodily  harm  "  :-  Held, 
on  motion  to  iliseharge  the  prisoner  on  habeas 
corpus  affirming  the  judgment  of  Hiigarty,  ('. 
J.,  8  P.  K.  21,  that  if  not  suflicient  to  charge  a 
felony  under  sec.  17  <)f  32  Vict.  c.  20,  P.,  it  was 
a  good  conviction  for  a  misdemeanour  under  sec. 
19,  the  unnecessary  statement  of  tlie  intent  being 
immaterial,     /it  re  Bouc/ifr,  4  App.  K.  lill. 

The  police  magistrate  has  jurisdiction  under  the 
constitution  to  try  either  of  these  ofl'ences.     /b. 

XIV.  MrRi.KK. 
See  Ift'jhia  v.  Smil/i,  38  Q.   K  218,  p.  4413; 
Ueqbm  V.  GoldiiK/,  39  Q.  15.  2,')!),  p.  447(> ;  Ihijina 
V.  'Heroil,  29  V.  P.  428,  p.  4413. 

XV.  Neuleitino  to  Pkovidk  kor  Wifk. 
An  indictment  under  32  &  33  Vict.  e.  20,  s.  2.5, 
alleged  that  !S.  was  the  wife  of  defendant,  and 
was  willing  to  live  with  him  as  such  :  that  it  was 
defendant's  duty  to  provide  the  necessary  food, 
clothing,  and  lodging  f(jr  her  sustenance  ;  and 
that  he,  on,  &c.,  and  from  thence  hitherto,  un- 
lawfully, wilfully,  and  without  lawful  excu,se, 
did  refuse  and  neglect  to  provide  the  same,  con- 
trary to  the  statute,  &c. :  Held,  that  the  allega- 
tion that  she  was  ready  and  willing  to  live  with 
defendant  was  surplusage,  and  need  not  be 
proved  ;  but  that  it  must  be  shewn  that  she  was 
m  need,  .and  that  defendant  had  the  ability  to 
supply  her  wants  ;  and  as  this  did  not  suilieiently 
appear  by  the  evidence  a  conviction  was  set 
aside,     lieyhm  v.  Naimil/i,  42  Q.  B.  2-12. 


XVI.     IllOT. 

A  procession  having  been  attacked  by  rioters, 
the  prisoner,  one  of  the  processionists,  and  in  no 
way  connected  with  the  rioters,  was  jjroved, 
during  the  course  of  the  attack,  to  have  hred  oft' 
a  pistol  on  two  occasions — first  in  tlie  air,  and 
then  at  the  rioters.  So  far  as  appeared  from  the 
evidence  the  prisoner  acted  alone  and  not  in  con- 
nection with  any  one  else  : — Held,  that  a  con- 
viction for  riot  could  not  be  sustained.  The 
prisoner  having  been  indicted  jointly  with  a 
number  of  the  rioters  on  a  charge  of  riot  and 
convicted,  upon  a  case  reserved  after  verdict,  the 
conviction  was  iiuashed.  lieijina  v.  Corcoran, 
26  C.  P.  134. 

XVII.  Pkoikuukk  and  Pr.-uricE. 

On  an  indictment  for  not  keeping  a  bridge  in 
repair  : — Held,  no  objection  that  the  proceedings 
on  the  record  were  in  the  Court  of  (i.  13.  for  the 
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province  of  ( tntario,  there  being  no  such  nrovin 
when  they  were  had,  for  the  tiiintjon  i,f  .1 
province  was  surplusage  ;  nor  tli.it  tlnTe  «.• 
no  second  placita  or  continiuince.s  on  tlic  r,,,. 
for,  if  necessary,  an  amendment  umilil  1,. 
lowed.  Jiii/itia  V.  Thf  DvKJunliii  fiwnl  c,  ', 
q.  H.  374.  ' 

Venue.     See    In   ri'  Jfohhiinn,   7   ]\    \[ 
liiil'ma  V,  tVUcnhtunir,  2()  t'.  P.  i;t',). 

XVIII.  Jury, 

After  some  jurors  had  been  lieronijitdrilvclf 
lenged  by  the  prisoner,  and  other.x  iliintid  i 
tiie  Crown  to  stand  aside,  and  wlicn  nulyf, 
had  been  sworn,  one  M.  was  callcil  a.\\i[\\y 
lenged  l)y  the  prisoner  for  cause.  At  tin-  j,, 
gcstion  of  the  court,  and  witli  CDiistnt 
counsel,  M.  was  directed  to  stand  asiili' 1,1.(1 
Crown  "till  it  was  ascertained  wlittlicr ,i  jm 
could  be  cmiiannelled  without  him.  u\\  tLe  n 
<1erstanding  that  if  it  ajipeared  neccssan- 
expedient  the  challenge  for  cause  slimild  lutrii 
in  the  usual  way,"  After  the  prisoinr  liad  ma, 
nineteen  pel  emjitory  challenge.*,  a  juryman  w; 
called  whom  the  prisoner  desired  to  iliallen,' 
peremptorily.  The  counsel  for  tlie  Cnwn  the 
asked  that  the  (|Uestioii  of  M.'.s  couiiiettnt 
should  lie  tried  in  the  usual  way.  The  iirisontr 
counsel  objecte<l,  but  the  judge  nileil  with  xY 
Crown,  and  he  certified  that  he  so  ruled  liccaiii 
it  was  in  acconlance  with  the  arraiigeimi/c  umli 
which  the  juror  was  directed  to  sti'.id  aside 
that  no  exception  was  taken  to  this  rnliiii; :  tju 
he  was  not  asked  to  note  any  ol.jectimi  to  tli 
nioile  of  enipaiinelliiig  the  jury  :  and  tliathewa 
first  asked  to  reserve  the  (]uesti(in  alter  tbf  as.-ii 
had  finished,  when  upon  tho  consent  df  cmm 
for  the  Crown  it  was  added  t(i  tln'  otliel 
(luestions  reserved  :  -Held,  that  the  jury  «<■ 
properly  empanuelled.  h'liiinii  v.  .S'wiM.'sS  0 
P..  218. 

As  to  the  trial  of  an  indictment  for  fraiululei 
disposition  of  goods  under  the  Insdlvciit  Liw- 
whctiier  by  common  orspecial  jury.  See/i'"nw 
V.  h'rrr  <t  III..  2(iC.  P.  214.  " 


XIX.  Tri.\i,. 

1.  Siinunuri/  Trial  he/ore  Counli/ Jutl'j.:. 

Held,  that  a  County  Court  judge  tryiii; 
prisoner  summarily  under  32  &  33  \"iot."c.3J 
I).,  has  the  same  authority  to  convict  ui  m 
oflence,  under  32  &  33  Vict.  e.  21,  s,  110,  D.,iii 
stead  of  that  charged,  as  a  jury  ha.s.  Ilf'iiun  <■: 
llniniH  H  al.,  42  Q.  B.  208. 

See  h'njina  v.  Pichb,  39  C.  1'.  409,  p.  mi 

See  also  lieijbia  v.  (S7.  Iknli,  8  P.  K.  IH. 

2.   Other  Cam-x. 

Held,  that  the  crown,  by  preroijativi'  rij.-^ 
could  issue  a  eommissioii  to  tlie  judge  of  th 
provisional  judicial  district  of  AJgdiiia  to  hold 
court  of  Oyer  and  Terminer,  and  geiural  gao 
delivery,  for  trial  of  felonies,  &c.  SomWi. 
Wilson,  .1.,  that  such  judge  having  iiyscc  Wo 
C.  S.  U.  C.  c.  128,  the  same  powers  ami  ito 
as  a  county  judge  in  Upper  Caiwda,  lie  Niigfct 
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ill,  thuru  buiiig  III!  sMch  iirnvin,:!,- 
liiul,  for   tlio  inciitidii  i,f  ^y 

liluwiKe  ;  ii'ir  tli:it  tluro  wirr 
or  ciintiuuaiiOL'rt  <m  tin;  rii.i,r.l, 
an  anioiiilnu'iit  wmilil  U.  ^\. 

:.    Tlif  Dvxjdrtl'iii  < 'dunl  Co ,  27 

'ii   ir  Niihinsoit,   7   r.   U.  '^li',! 
,(.;„„,•,  2(1  C.  P.  i:!',). 


XVIII.   JlRY, 

rors  had  liccn  iiertiiiiiturily  clwl. 
risoiicr,  ami  others  lUinful  h 
taiul  nsiik',  an<l  when  mily  oi,'.. 
I,  (ine  M.  was  called  ami  tin]. 
iriwoner  for  cause.  At  the  >ii;. 
coiirt,  ami  with  cimsint  li 
s  (lirectetl  to  staml  asidu  l.y  ti;e  j 

was  ascertained  wlietlar  a  \m 
melleil  without  him.  (in  tlie  iiii- 1 
at    if   it   aiipeared    nei'cssan-  nt  | 
hallengc  for  cause  should  l)e  trir. 
y."    After  the  prismuT  had  niail?  1 
i])tory  challenges,  a  jury  man  to 
he  ijvisoner  desired  to  ilialliiiie 

The  counsel  for  the  Crown  then  I 
ic  (juestion   of    M.'s  oimi]ictcmy 
[  in  the  usual  way.    The  iirisnmri  I 
cd,  but  the  judge  nded  witli  the  j 

certilied  that  he  so  ruled  leoHUSsI 
dance  with  the  arrangenan't  underl 
•or  was  directed  to  ati'iid  iisiile: 
;i()n  was  taken  to  this  vuUni; ;  thatl 
kcd  to  note  any  ohjectiun  to  tliel 
imelling  the  jury  :  and  that  liens  I 
•eserve  the  (juestion  alter  tk'  ai>ue| 
ivhen  ni)oii  tin,-  consent  of  ctumit' 
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ed  •."-Held,  that  the  jury  »,«) 
luinelled.     /iV;/i«((  v.  .S'mM,  8S  I}, 
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.al  of  an  indietnu'iit  furframliiktl 

"goods  under  the  Insolvent  Iw-I 

mniou  ov  special  jury.    Set  /?.;/ii"i| 

!(i  (".  P.  '214. 


XIX.  Tkial. 

-,1/  Trial  before  Coinili)  Mf. 

a  County  Court  judge  trying  >| 
narily  under  32  &  33  ^  ict.  c.  35,1 
same  authority  to  conviet  "i  anl 

32  &  33  Vict.  c.  21,3. 110,11.,  uiT 

;hargcd,  as  a  jury  has.    Ih'"!  '■] 

42  Q.  B.  208. 

V.  Pich^,  30  c.  r.  409,  r.  im. 

,,mn  V.  -S7.  DenU,  8  l".  K.  !<!. 

2.  Other  (hmn. 

the  crown,  by  l>rero#»tive  riglid 
,  commission  to  the  jmlge  "i  hj 
ulicial  district  of  Algnnia  t..  hoM  i 
.r  and  Terminer,  an.l  gei"-'ral  I 

trial  of  feh.nies,  kc.    >embk 

latBUch  judge  havu.gliy3euW« 
L    128,  the  same  power,  ami  .luM 

judge  in  Ul-por  Canada,  k  nidi 


Kivc  Ih!*.'I1  iM'P"'"*"'^  under  ('.  S.  U,  ( !.  v.  II,  s. 

,,  (iijijt.'w  foiuiniHsioiiur.      /'I'jhid  v.  Auk  r  iltil., 

^il^B.  :v.H. 

Sec /h  »•<■  tfoH'-/((  c,  4  App.   I!.  I!l|,  4411. 

.\'.\'.   I'lvmnscK. 

Where  a  prisoiiei'  was  indicted  under  ;{2  it  33 
Vut  c.  '-0,  *.  47,  l>.,  for  an  assaidt  oceasi.ining 
vtiul  l""li'.V  '"*'''"  •  — ll^hl,  that  he  could  not  lie 
,Wracd  to  he  on  his  trial  on  an  indiotuient  for  a 
'imuion  assault,  so  as  to  entitle  him  to  he 
ilmittcd  anil  give  evidence  as  witness  on  his 
omiklmlf,  under  41  Vict.  c.  18,  .s.  1,  I).    Il,<jliiit. 

,/)„„,,,,  .IOC.  V.  li). 

The  prisoner  was  indicted  for  an  indecent  as- 
viiilt  At  the  close  of  the  case  for  the  crown  the 
m*oncr  tendered  himself  as  a  witness  in  his  own 
Lhalf.  The  judge  at  the  trial  ruled  that  as  upon 
the  evidence  adifuccd  an  indecent  assault  had 
|)rtnproveil  the  prisoner  oouhl  not  lie  a  witness, 
but  re.served  the  point  for  the  opinion  of  the 
tVnirt  of  Qiiuen's  ISench,  and  th.at  court  allirmcd 
the  conviction.  Ileiihui  v.  Mr/)n,i,il,l,  ,3(»  C.  I'. 
;i,  note. 

I'lion  a  trial  for  murder  it  appeared  that  th'' 
deceased  was  found  dead  in  his  st.ilile  in  th^) 
iii.iniin",  killed  hy  a  gun  shot  wouml.  Th« 
prisoner  was  a  hired  man  in  his  house.  His 
fiilow  the  principal  witness  for  the  crown,  testi- 
lie,lth'at  she  and  her  husliand  went  to  lieil  hy 
tenii'eloek  ;  that  afterwards  her  husband,  being 
WMiised  by  '1  noise  in  the  stable,  got  up  and  went 
cut:  that  she  heard  the  rejiort  of  a  gun  :  that  a 
few  minutes  after  the  prisoner  tapped  at  the 
doiir,  which  she  opcneil  :  that  he  said  he  hail 
illicit,  and  it  was  well  done:  that  she  asked 
timifiiehad  killed  her  husband,  and  he  said  he 
bl,  .iiid  that  it  was  ft)r  her  sake  he  had  done  it: 
tbatiietohl  hor  to  keopipiiet,  and  give  him  time 
to  act  into  bed,  which  she  diil  :  that  she  waited 
litwniimites  and  then  gave  the  alarm,  calling 
itle  iirisouer  and  another  man  wlio  was  sleeping 
'in  the  house,  who  went  out  togetlier  and  dis- 
ieovcrctl  the  body.  She  also  swore  that  the  pri- 
iioner  had  previously  told  her  he  was  planning 
the  murder,  hut  that  she  did  not  then  consider 
iiiii  in  earnest.  There  was  evidence,  apart  from 
ler  own,  of  her  improjier  intimacy  with  the 
prii'iiier;  and  r,  true  bill  had  been  found  against 
Lr  lor  the  murder.  The  jury  were  told  that 
was  no  direct  evidence  corroborating  her 
imony  ;  the  rule  reiiuiring  the  evidence  of  an 
implice  to  he  conhrmed  was  explained  to 
1,  and  they  were  directed  that  before  con- 
ngthey  should  be  satisfied  that  the  circum- 
tial  ondeuce  relied  upon  by  the  crown  did 
woborate  her  testimony.  They  convicted  ; 
d  iiueations  were  reserved  under  C.  S.  U.  C. 
112,  whether  the  widow  was  an  accomplice, 
d  whether  there  was  sufKcient  evidence  to  sub- 
flit  to  the  jury  :— Held,  that,  whether  she  was 
m  accomplice  or  not,  there  waa  no  ground  for 
""'iturbing  the  verdict.  Qua're,  per  Harrison, 
J.,  whether  the  widow  was  an  accessory  after 
fact,  and  whether,  if  so,  she  was  such  an 
implice  as  to  require  corroboration,  according 
the  rule  of  practice.  Per  Morrison,  J.,  and 
Own,  J,,  she  was  an  accessory  iifter  the  fact. 
fmav.5'mi</i,  38Q.  B.  218. 
atrial  for  murder,  the  death  of  the  deceased 
shewn  to  have  been  caused  by  his  being 


stabbeil  by  a  .iharp  instrument.  It  was  proved 
th.it  the  prisoner  struck  the  deceased,  but  ntdther 
a  knife  nor  other  iiiHtrunieiit  was  seen  in  his 
hand.  For  tiu^  prisoner  evidence  w;w  otlered 
tli.it  on  the  day  ]iieeediiig  the  liomieide  the 
prisoner  h.ul  a  knife  whieli  could  not  have  in- 
llietecl  the  wound  of  wliiidi  deceased  died  ;  and 
that  on  that  day  the  pri.soiier  parted  with  it  to 
a  person  who  held  it  until  after  the  crime  waa 
eonimitted.  The  learned  judge  at  the  trial  re- 
fused to  admit  this  evidence:  -Held,  (!alt,  J., 
dissenting,  that  the  evidence  was  properly  re- 
jected.    U'niiiiiv.  /frrn,/,  2!M;.  I'.  428. 

See  /fn/lnn  v.  /;-///;  2!t  ( '.  P.  25.-),  p.  4407  ; 
/{e,ii,„i  v.  I'nr/h,  40  (^  n.  214,  p.  440!t  :  Reijiiin 
v.S>e,r„rl,  43  <.».  H,  .■)74,  p.  4410. 


.\XI.    Haiu 

l''[ion  a  charge  (if  a  ault,  or  aggravated  assault, 
there  being  doubts  as  to  the  law,  the  fact  being 
disiiuted,  the  prisoner  was  admitted  to  bail  pend- 
ing ajiplication  for  his  discharge,  which  was  to 
be  renewed  in  term.  //(  re  Mr  Kin  nun,  2  L.  J. 
N.  S.  324.     V.  L.  Chamb.  -A.  Wilson. 

Where  the  grand  jury  have  found  a  true  bill 
for  murder  bail  will  generally  be  refused.  In 
this  ease  there  was  evidence,  if  believed,  suffi- 
cient to  warrant  a  conviction,  and  only  one 
assi/e  had  elapsed  without  a  trial.  An  application 
to  admit  to  bail  was  refused,  and  the  prisoners 
left  to  their  remedy  uiuler  the  Habeas  Corpus 
Act.  Kemarks  as  to  the  considerations  which 
should  govern  the  exercise  of  discretion  in  grant- 
ing or  refusing  bail.  lii'iinn  v.  Keeler  et  al.,  7 
P.  II.  117.    -C.  L.  Chaud).  -Harrison. 


CKOPS. 


Held,  that  crops  are  seizable  under  a  Division 
Court  execution.  McDom/all  v.  Wadkll,  28  C. 
P.  101. 

See  Ralhwellv.  RathweU,  2()Q.B.  179,  p.  1235; 
Robin.iOH  V.  Fee  H  al.,  42  Q.  B.  448,  p.  3780. 


CROWN. 

I.  Statutes    Binding  on  the  Crown — See 
St.vtutes. 


Per  Wilson,  J.  The  Crown  is  not  obliged, 
under  27  Vict  c.  32,  s.  44,  0.,  to  prosecute  be- 
fore two  magistrates  for  selling  beer  without  a 
license  as  a  private  individual  would  be,  but  may 
proceed  in  this  court  by  information.  Regina  v. 
Taylor,  3(j  Q.  B.  183. 

Enrolment  of  a  surrender  to  the  Crown  is  un- 
necessary in  this  country  to  perfect  the  title  of 
the  Crown.     Regina  v.  Guthrie,  41  Q.  B.  148. 

As  to  the  prerogative  right  of  the  Crown  to 
issue  commissions  to  hold  a  Court  of  Oyer  and 
Terminer.  See  Reijina  v.  A  nier  et  al. ,  42  Q.  B. 
.391. 

As  to  the  personal  liability  of  an  agent  for  the 
Crown.     See  Baker  v.  Ranmy,  12  (Thy.  228. 
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Mod (M if  priiooodiiiK  liy  tlio  Crown  to  ciiforuu 
a  claim  for  iluus  umltir  tlio  liiliiiid  Rovomio  Ai't. 
Hw  Alli>riiti/<li  limit  V,   Walki  r,  'Z'l  Cliy.  '2',V,\. 

FTcM,  on  (IcniurrtT  (I),  that  tlic  iloctrinc  ot 
eschi^nts  applieH  to  lainlH  ticld  in  Ontario;  ("J), 
that  the  Attorney* Juncral  of  Ontario  is  the 
proper  p:irty  to  represent  the  Crown,  and  to  ap- 
propriate tlie  escheat  to  the  uses  of  tlie  Province  ; 
(3),  thatthiHconrt  has  jurisdiction  in  Hiidi  cascH; 
nnd  (4),  that  it  was  proper  for  tiie  Attornt^y- 
General,  if  he  saw  tit,  to  fil'.-  a  hill  in  tiiis  eonrt 
to  enforce  the  csclieat.  'J'h.t  Attdriifi)  (iiiiind  v. 
O'lieUly,  2()  Chy.  12(i.  AHirniiMl  on  ajipeal,  see 
16  L.  J.  N.  S.  144. 


CUOWN   LANDS. 

I.    UldllTS  nEFOIlR  Isst'K  OK  I'ATRNT,    4415. 

II.  .SKTTiN(f  AsiiiE  Patent  ok  Orant. 

1.  For   Imiiri.viiliiia-  or  Fraud  in  Fro- 
cvrinij,  4415.  i 

III.  CkOWN  TiMllKH. 

1.  li'iijlitii  i)f  Liciitxi'i'it  tir  LiifiiUin,  44l(i. 

2.  On    lioad  Allowitnri.t'-Sn-  Way. 

IV.  MiscKi.i.AN'Kors  Casks,  4417. 

1.    lUdllTS  IIRKOUK  Isst'i;  OK  I'.VIT.NT. 

Ijand  within  the  free  grant  territory  was 
located  on  the  12th  Auj^ust,  1870.  On  the  2nd 
April,  1872,  thelocatce  aidd  to  defendant  all  tlie 
pine  and  other  timber  thereon,  stipulating  that 
ten  years  should  he  allowed  for  taking  it  oil',  and 
the  defendant  paid  the  purchase  money  in  full. 
The  patents  for  the  lands  issued  in  187(>,  and 
defendant  afterwards  cut  tind)cr,  for  whicli  the 
patentees  brought  trespass  :-  Held,  that  under 
31  Vict.  c.  8,  and  the  order  in  council  of  4th 
October,  1871,  confiriucd  by  .S7  Vict.  c.  23,  ()., 
the  locatee  had  a  right  to  make  the  sale  :  that 
no  limittation  .as  to  the  time  within  which  the 
timber  should  be  removed  could  be  implied  from 
these  statutes  ;  and  that  the  plaintiff  therefore 
co)ild  not  recover.  HutcMMon  et  al.  v.  fieatti/, 
40  Q.  B.  135. 

The  court  will  not  decree  the  partition  of 
lands,  the  title  to  which  is  vested  in  the  crown  ; 
neither  will  it  decree  the  sale  of  such  lands  at 
the  instance  of  the  representatives  of  a  deceased 
locatee.     Mellv.  irWr,  24  Chy.  464. 

Mortgage  by  nominee  of  the  crown — Effect  of 
R.  S.  O.,  ch.  25,  sec.  20.  .See  Watmn  v.  Lindiai/, 
27  Chy.  253. 

See  also  Rac  v.  Trim,  27  Chy.  374. 


II.  Setting  aside  Patent  or  Gkant. 

1.  For  Improi'idence  or  Fratul  in  Procuriiirj. 

It  is  the  duty  of  this  court  to  give  as  large  and 
liberal  an  interpretation  to  the  provisions  of  the 
Public  Lands'  Act  as  they  will  justly  bear,  other- 
wise many  oases  of  flagrant  wrong  will  go  unre- 
dressed. A  party,  on  applying  to  the  crown 
lands  department  for  the  grant  of  a  lot  of  land 
belonging  to  the  crown,   represented  that  the 


sanu!  "was  not  valuable  for  its  |iiiir  timlK 
This  was  incorrect  to  tlie  kiiowliili;..  ,„ 
a|ipli(':int,  ami  at  that  time  the  Idt  wastinlira 
in  a  tindK'r  license  to  I!.,  but,  in  i,:,'iiiir,iii|.,, ,,[( 
f.iet,  tile  edinmissioner  of  crown  luhU  mii 
tile  ap|p|ieation,  and  a  patent  for  Hir  lut  w.^, 
pued  on  the  I'-lli  of  March,  |.S7;i,  Imt,  I,,.' 
Its  issue,  tlie  fact  as  to  11. 's  lieeiHc  ciiniiifj, 
this  lot  was  discovered,  and  thereiiiinii  fli,,  (,, 
niissioiU'r  caused  to  be  endorseil  ii|.i,||  tin  p^t 
a  meiiiorandiim,  that  "Tliesi  lettir-i  nitint 
snlijeet  to  the  renewal  of  the  tiirilier  licii,,,. 
one  year  from  the  HOth  Ajiril,  Is7;t..'  ]„ 
action  brought  by  a  purchaser  (if  the  tiiiilicrfi 
the  nateiitee  it  was  decided  that  the  risctviit 
of  the  timber  so  inaile  was  iiiiaiitli(in/,.il  ; 
invalid  :  Held,  under  these  eiieiiinstaiicon,  t 
the  attorney-general  w;is  entitled  to  imimd 
this  court  for  a  repeal  of  the  |i.iteiit,  im 
ground  that  the  same  had  been  issued  iiiiiini 
dently.  A/loriiii/d'i  in  ml  i/  ul.  v.  ('liiiIi,U,i, 
25  Chy.  34t). 

See  Ciiidois  V.  /iiiiijiilil,  27  C,  I'.  SI,  ],.  441 


III.     CitOWN    TlMliKH. 

I.    RiijIdHof  I Aci  11.1(1  X  iir  Lui'iiinH. 

The  entry  of  a  party  on  timber  liiiiitnti>t 
hay,  and  his  cutting  and  stackiiii;  it  en  thoLit 
do  not  give  him  such  propi'rty  in  tlie  Imvcut 
to  enable  him  to  maintain  trover  for  its  reinm 
against  persons  claiming  by  virtue  of  crui 
timber  licenses  then  in  force.  Mr/):, mild  y  /;, 
Jirld  It  al„  20  c.  I'.  73. 

Trespass  or  trover  will  lie  lii'i-e  fur  timlKTci 
in  the  Province  of  (Quebec  (the  deehiratimi  n- 
charging  any  trespass  to  the  realty),  altliniii;li 
may  be  necessary  in  such  action  to  try  the  tit 
to  the  laud  (m  which  it  was  (!iit.  MrUm 
al.  V.  Ri/mi,  3()  Q.  li.  307.  Sec  also  Simrt 
Baldw;,i,4\  (.).  B.  44(!. 

The  plaintilTs  held  timber  limits  uiKlcrlioui! 
granted  from  30th  I )cceniber,  ISO"),  toIlOth  Apr 
I8()(i;  from  loth  October,  IS(i(!,  to  DOth  Apr 
I8()7  ;  from  .30th  December,  18(i7,  to  .SOtii  .Apr 
18(i8  ;  and  Kith  November,  1S70,  te  ."iOtli  .\pr 
1871.     The  timber  in  question  was  talieiiint 
winter  of  1 8GG-7 ;  and  this  action  was  luit  brong 
until  November,  1871,  after  the  last  liouiiik' li; 
expired.     The  C.  S.  C,  c.  23,  s.  2,  wiiiota  tii 
such  licenses  shall  vest  in  tlui  luililoivs  theroofi 
rights  of  property  in  all  timber  cut  within  i 
limits  during  the  term  thereof,  aiiil  to  prosftu 
all  trespassers  to  punishment,  and  to  recor 
damages,  if  any  ;  "and  all  pinuceiliiigspciiilii 
at  the  expiratiimof  any  such  liceiiso  maybeco 
tinned  to  final  termination  as  if  tliu  licmisc  it 
not  expired  :" — Held  that  the  coiieliulinj;  cIm 
did  not  prohibit  a  licensee  from  suing  alter  t! 
expiration  of  his  term,  and  that  the  action  m 
be  maintained.     McLaren  Hal.  v,  A'i/uh, Jii 
B  307. 

The  plaintifif  agreed  to  sell  to  dofeiulaiits  certi 
timber  which  he  was  about  t(  >  cut  on  a  l»t  in  tl 
Free  Grant  district,  of  which  lot  lie  was  iu  00c 
nation  on  or  before  the  30th  of  Septenifcr,  ISi 
He  cut  it  and  delivered  the  logs  at  the  pli 
agreed  upon,  but  the  government  niailc  a  clii 
of  $111  upon  them  for  timlwr  diits,  tnrwlii 
they  would  be  liable  in  case  the  jilaiutilf  in 
not,  before  cutting  the  trees,  obtained  his  pawn 


mm 


,-iiluiO>lt<  for  \tn  \>\m  timW." 
ct  til  tliL'  kuiiwliMl^i.  „t  tin 
Lliat  tiiiii!  till'  Icit  \v;h iiulirai'eil 
■  to  U.,  liiit,  ill  i^'iioi-:ini',:nftlut 
liiniiT  "f  <'i'<iwn  1.iu>1h  ^.Tuitiil 
ml  II  i)ivt''i>t  for  tin'  Idt  \vii»iin'. 
,1,  i,f  Miircli,  IS7;i,  liut,  li(f.,r,. 
,  im  til  I'l'''^  lii'''"-"'  I'l'iiii'riim; 
ivi^roil,  iviiil  tlicri'iiiinii  tlir  cum. 

til  lit'  OlllltlWC'l   I'l'"!!  till'  |lltl'll'. 

tliat  "TlifHi  li'tt.r^  ii:\ti'iit  arv  I 
lu'wal  iif  tlic  iiiii'nT  lii'tMinf  i..r ! 

tlu'  3t»th  Aiiril.   I^TIV'    In  an  I 
V  IV  inircUiiMiT  of  tlu'  timlKTtrHiii 
viiH  (Ic'ciiU'il  that  tlic  rcscrvatiMn 
11   iiiaili!   wan  uicmtliiirizfil  anl 

uiiiU'r  tlu'Hc  firi'uiMstaiici's,  tint 
icral  W!is  cntitloil  to  \iriifi;i:il  in 
\  rciical   of   tlio  jiatiiit,  on  thf 

Haiui)  liii'l  ^'"^"  '>*'^"^^^'^  inniprti- 
iildrinriil  <t  III.  V.  ('M)l^.(v.^':„ 

..  Huolirl'l,-^'  <'•  I'.  ^1,1'- Hi;, 


I    CiiiiWN  'riMi;i;i;. 

its  of  l-'ifo"''''  '"'  I''"'"'"'- 
f  a  mrty  on  tiiiilu'v  limits  ti>  rati 
uttiiifi  ami  wtat'kini;  it  mi  tlwlaml,! 
m  such  priiiH'i'ty  iu  tlic  lisyoutal 
to  inaiutaiu  tmvi^r  for  its  rdninj 
ns  claiming  l.y  viitue  of  iror 
18  thou  in  fon'o.   Mi-lhnuih\\.\m 

('..  I'.  ?:<■ 

■  trover  will  lit'  1"'''''  f'"'  ti"'''^''' i«t| 
ICO  ot  (,>nchoc  (till!  .lucl^initi.iii  notl 
tresiiass  to  the  roalty),  altlvrngliiH 
is'irv  in  suoh  action  to  try  tlie  titW 
,n  which  it  was  mit.     JH-'Ipii -fl 

3(',  0.  n.   307.     !^oe  akii  ,«iwi!  v.| 

ffs  hohl tinihor limits umkiliouisei 
WthDcccmhor,  ISf.ri,  to  HOth  ApnU 

■  -.th  Octohor,  1S(;(;,  to  until  ApnU 
lOthDocomhor,  lS(i7,to30thV' 
;th  Novemhor,  1870,  tnSOtliAiiij 
iimher  in  (luostion  wa»  taken  mtl 
jC)  7  •  and  this  action  wasiintbrottgU 
hor.'l871,  after  the  last  kons«U 
le  C.  S.  C,  c. -23,  s. -2,  eiiacti  tlid 
L  shall  vest  iu  the  hoklevs  tliwcou" 
Uertv  in  all  timhor  cut  within  H 
tthc  term  thereof,  auiUoiiro«M« 

rs  to  imnishmcnt,  au.l  to  reci.v< 
|a„v  "awl  all  iii-occoaiugs l>cii.liii/ 
';tiL\.f  any  such  Uccuse may bc«j 
Ul  tenniuatiou  as  It  tliulcci«lul 
'."-Held  that  the  coucUuling  cU 
hil.it  a  licensoo  from  suing  alter  t 
ms  term,  anil  that  the  .ct-on^J 
led.     McLaren  <'<<(/.  v.  rvjm,m 

Itiff  agreed  to  sell  to  .lefomlantscert 
iKwa8ahouttocutonaU.nl 

fdistrict.ofwhichlotl.ewa"'*^- 
Ke'themhofSov^^^^^^^ 
Ld  delivered  the  logs  tip 
£  hut  the  uovernmeut  iMit-s^^ 
fen  them  fo%iml«r  dues 'or  fj 
rbe  liable  mease  the  igjj 
Icuttiug  the  trees,  ohtaiueaiusi)aK«l 
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Tjiciv  WW  ""  li'is'tivo  iirodf  of  this,  Imt  defen- ; 
jjiit  sworu  tliat  lit!  told  tiio  |ilaintitr  he  had 
l^jtttT  not  lie  ill  a  hurry  alumt  eiittiuj,'  it,  as  he 
,„„lil  wpciii  li:ive  liirt  patent,  when  there  would 
Uniiihiea.  hilt  that  in  the  ineantinie  there  would 
),(,  til  wliieli  the  iilaiutitf  reiilied  that  the  local 

'i,tli;ul  infoniied  him  tliert!  woulii  lie  im  iliies: 
!-HfM,  t'''d  this,  lieiiig  nnaiKswereil,  amounted 
to  Ml  mliiii^^ioii  on  the  iilaintiU'.i  jiait  that  the 
utdit  liail  not  is.sued  when  the  tiinher  was  cut, 
iu,l  sutliciiiit  allinnativc  eviileiico  of  the  fact, 
tbii'li  »iiH  line  iieculiarly  within  the  jilaintill'n 
kuiiwli'ilge.  hitViiiliUitx,  without  ohjcetimi,  iiiit 
iniiiiitiee  imlilisheil  liy  the  Crown  Lands  t)e- 
Virtimiit,  that  inirsuant  to  an  oriler  in  council 
't  the  4tli  of  Octolier,  1871,  the  (Jovernment 
Kdiilil  rocogiii/e  the  rit;lits  of  all  locatees  <if  free 
Tint  laliili  hcfi ire  the  .SOth  of  Selitemhcr,  1871, 
I  tsill  the  pine  thereon  suliject  to  certain  dues  ;  — 
Hill,  that  this  was  some  evidence  of  the  order 

;  ,  iiuuil,  e.-^iiecially  when  taken  in  connection 
With  the  testimony  that  the  Crown  claimed  only 
1  lion  I'oi' tlie  lines,     livuii'u  v.   C'lckliuni  itiil., 

IKhl,  altlioiixh  there  was  no  cxiiress  warranty 
'  title,  that  this  being  an  exueutory  contract 
i  rwirehase  ami  sale  of  a  subject  unaseertaineil 
xii  .iiterwarils  to  be  conveyed,  the  jiurchaser 
»t-  iiititkil  to  a  good  title  ;  and  that  in  an 
vtiii  lor  not  aei'eiiting  he  might  deduct  the 
Miaimtof  lines  for  which  the  Crown  held  a  lien: 
-Senihle.  however,  that  iu  all  eases  of  the  sale 
!oi  chattels,  tlie  vendor,  by  selling  them  .as  his 
wi,  imiilieilly  warrants  the  title,  unless  the 
ittsshew  that  he  intended  only  to  transfer  his 
itiTest.     /''. 

Til  all  action  for  taking  the  jilaintilf'a  timber 

Irfiiiilant  iileaileil,  on   ci|uitable  grounds,  that 

Ittlietiiiieof  all  aiiiilicatioii  to  the  Commissioner 

(jl'i'iiwii  laiiils  for  iiatciits  to  certain  ungraiited 

Is  lit  the  crown,  uiJon  which  the  timber  grew, 

was  agreed   between  the  aiiplicaiits  and   the 

iimiii.-sioner  tliiit  the  lands  should  be  granted 

liject  tiui  tiiiilier  license  to  the  defendant,  then 

iiiivo,  and  to  a  renewal  of  such  license,    if 

iitol ;  that  oil  the  patents  snbseijueiitly  issu- 

ij,,  granting  the  kinds  absolutely  to   the  ]ia- 

%Ks,  the  euiiiiiiissioner  cndorsi'd  thereon  ami 

iiiul  a  menioraiiilum  of  such  agreement,   and 

.tlirixiiiiatioii  of  the  license  I'enewed  it  :  that 

le  tniilier  was  cut  iluriiig  such  renewal  ;  and 

lit  the  iihiiiitill'  acqiiireil   his  title  from  the  pa- 

ittts,  with  full  knowleilge  of  the  premises  : — 

[ell  on  ainieal,  altirming  the  jmlgment  of  the 

imiiin  I'leas,  i't  C.   I'.  3!),  that  such  endorsc- 

iiit  ami  the    renewal   of    the   license   were 

mtlmrizeil  ainl   invalid,    and   that  the   plea 

;weil  no  defence.     Coiiloi.t  v.  lioiijiilil,  '27  C  V. 

^'■Ki  Altonii'ii-di'iii'ral  i--t  id.  v.  Cuiitoin  ft  al., 

Cliy.  ,S4(i,  suiira. 

jHelil,  th!it  a  license  to  cut  timber  on  lands 

iiniseil  ill  the  free  grant  territory,  under  the 

(inuitaiiil  Homestead  Act  of  18(18,  31  Vict. 

Is,  II,,  ami  hicatcil  under  that  act,  does  not 

lUe  the  liucnaee  to  cut  timber  after  the  issue 

itk  patent,  altlumgh  during  the  currency  of 

"iii'tuse  year.    Ai(ili'i:tuii  v.  The  MuKkoka  Mill 

Imh'f  C'u.,  -27  C.  I'.  180. 


IV.   MlscELl,ANKOU,S   CasE.S. 

I'^iid  al,\.  Amkrsun,  30  0.   P.   516; 
kv.rri,/!,  27  Chy.  374. 
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One  half  hour's  grace  is  always  allowed  for 
both  parties  to  ainiear  niider  an  appointment  to 
tax.  I.iiiitliin  V.  S/iihlii,  3  I,.  .1.  70.  -C.  1„  ( 'haiiili, 
—  .McLean. 


CU.STOM  AND  U.SAiiK. 
15.  had  agreeil  to  deliver  certain  tiiilier  to  the 
plaiiititTat  a  price  nameil,  and  in  trover  for  snoli 
timber  ilefcndaiit  claimed  uinler  a  |mrcliast'  from 
IV  The  faet  that  thetimln'r  was  marked  with 
H. 's  mark  was  relied  u|ion  by  defenilunt  to  shew 
that  it  was  not  the  phiintilf's  :  Helil,  that  the 
plaiiititr  might  shew,  in  answer,  that  it  was  not 
uneoiiiiiion  for  [lersmis  in  I'harge  of  but  not  own- 
ing timber  thus  to  mark  it.  Liff/r  v.  /')/,//,  24 
Q.  H.  177. 

To  incorporate  mercantile  usages  with  the 
terms  of  a  contract,  or  to  prove  that  they  form 
the  basis  of  it,  they  must  be  such  as  attach 
universally  to  the  subject  matter  of  the  contract 
in  the  neighbourhood  or  [ilaee  where  it  was 
made.  If  a  local  custom  or  usage  of  a  particular 
place,  or  class  of  jiersons,  be  relied  on,  it  must  bo 
shewn  that  the  p.irties  knew  the  (nistom,  as  it  is 
not  binding  on  those  who  are  ignorant  of  it. 
The  evidence  of  the  usage  must  be  "  clear, 
cogent,  and  irresistible.'"  /iin-ki'  v.  Jilnk'',  (J  L\ 
H.  '2(iO.  Chy.  Chamb.  — I'roudfoot,  on  appeal 
from  Holmested,    h'l/inr. 

Ai;tion  for  nondelivery  of  timber  at  a  place 
uameil.  I'lea,  setting  uji  a  custom  reijuiring  the 
]ilaintitT  to  inspect  the  timber  where  it  was  being 
cut  before  delivery,  and  neglect  to  do  so  : — 
Held  bail,  as  iiisiitlicient  and  inconsistent  with 
the  defendant's  ex])rcss  contiaet.  Hm/is  it 
III.  V.  Xi-Mtl,  L',-)  C.  1'.  101,  p.  .3744.  Seoi  also, 
Ailr/i,,,nii  V.  Cook,  37  g.  n.  4!tO,  p.  3744. 

As  to  the  usage  of  vessels  to  carry  deck  loads, 
with  reference  to  luai'ine  insurance.  Sen  Sponiii'r 
V.   HV,v^c/(  AsxKniiiri'  Ci>.,  38  (j.  H.  ti22,  p.  18SL 

Hehl,  that  under  a  contract  to  sell  wheat 
f.  c).  b.  the  railway  cars,  it  was  the  duty  of  the 
buyer  to  provide  the  cars  ;  and  that  there  was 
no  evidence  of  a  usage  or  custom  to  the  contrary, 
even  if  such  usage  could  be  received  to  vary  the 
contract.  .Scmble,  that  the  explanation  of  the 
alleged  usage  was  that  the  sellers,  in  providing 
ears  at  Clinton  under  such  contracts,  were  act- 
ing as  agents  for  the  buyers.  Manhnll  v. 
Jamk.'iun,  4'2  tj.  U.  115. 

Held,  following  Shuttlcworth  r.  Lc  Fleming, 
10(.'.  B.  N.  S.  tiS7,  that  pleas  sotting  up  a  custom 
for  inhabitants  of  the  surrounding  country  as 
of  right  to  drink  the  water  of  certain  mineral 
springs  for  forty  years  wei'o  bad,  for  such  right 
could  not  be  claimed  in  gross  under  the  Pre- 
scription Act,  U.  S.  (.).  c.  108,  8.  38.  Scmble. 
per  Hagarty,  C  .L,  that,  apart  from  the  statute, 
the  alleged  custom  was  bad,  as  being  too  large, 
'  and  not  confined,  either  in  the  pleas  or  in  tlie 
evidence,  to  any  particular  class  of  persona. 
The  Grand  Hotel  Co.  v.  CroM,  44  Q.  B.  153. 

Quiere,  whether  a  custom  could  be  proved  in 
this  province,  there  being  no  time  immemorial 
on  which  to  found  it,  especially  where,  as  here, 
the  land  sought  to  be  burdened  therewith  w.as 
only  granted  Dy  the  crown  within  fifty  years.  lb. 
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DEATH. 
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Tliu  coiiBtructioii  of  A  inorcantilo  contract  Ih 
for  tliu  court,  uiiIchu  it  contniiiH  womIb  of  h  tccli- 
iiical  or  cotivi'iitioiiitl  uhc  in  tliu  trade  to  wliich 
thu  contract  rulatuM.  yun/lifiint  r  v.  /lnhiitMoii, 
2  App.  K.  305. 

l>ufciiilant  nurceil  with  the  plaintifTii  to  sink 
an  urtcHJiiii  well  in  Harrii)  for  Hcvcnty  five  centn 
a  foot.  After  Hinkin^  a  diMtaiice  of  U!0  feet  lie 
met  with  an  inipcilinicnt,  and  rcfum'il  to  proceed 
further  :  — Jlcld,  roverning  the  dfciHion  of  tlie 
County  Court,  tliat  he  whh  untitk'd  to  lie  paitl 
for  the  work  done.  (.Miiere,  whether  evidence 
as  to  liowcontnictM  forartenian  w  'll«  were  UHUally 
nnido  in  Harrie  hIiouM  have  been  received,  'f/n' 
Jiarric  Oti.i  Cn.  v.  SnUh-nii,  T)  App.  U,  110. 


DA>rAOF,H. 
1.  Prim  ipi.es. 

1.  Tuu  liniMl,;  4119. 

2.  yuuiinal,  4410. 

3.  Md/fi'i'x  in   Mitli/atMii   or    Hciluction, 

4419. 

|II.    FOK  N(tS-DELlVEKV  OK  GoODS,  4419. 

III.  Costs  when  Recovehabi.e  as  HAMAaES, 

4420. 

IV.  Damakks  in  i^Qi  rrv,  4420. 

1.  [n  Siiit.1  for  S/wrlfic  Pirformance--See 
(SrEciKic  Performance. 

V.  In  Pkohimition.  — .S'cc  Prouiiution. 


ngcH,  the  amount  paiil  liy  him  loraiMitiiiiiiiiii 
ria>,'e  on  wheat  which  he  wa»  t'orciil  to  iMiri'lia 
in  a  more  diHtiint  market.      Jinn-i   \     /',,/., 
App.  I(.  14-1. 

In  an  action  for  non-delivery  ni  .',i,„|,  . 
cha«ed  liy  plaintilf  ;  Hehl,  thattlie  fa'tnf  pl'n 
tiff  having!  contraeteil  to  ri'  Mel!  to  a  tliinl  ii,.rj,, 
woid<l  not  limit  hi>4  damages  to  the  |iii,,.  ;,,,f,',i 
upon  on  Hiich  re-Kale,  thon'di  less  tli.m  tin,,  m, 
ket  price,      linlliiiilijin'  v.    \\iitx,,ii,  'M)  c.  ]>  -,^1 

,Sco  liinibr  v.  h'liiDMiiy,  28  C  I'.  i;j,s,  |,.  4;;( 


I.  Principles. 

1.   Too  Rfiiwte. 

See  Leirix  v.    T/ifi  Corporntioii  of  Tim  City  of 
Toronto,  39  Q.  B.  343,  p.  4020. 


2.  A'oiitinal. 

Payment  after  action — Right  to  recover  nomi- 
nal damages.  Sherwood  v.  Campbell,  5  0.  S.  2, 
p.  2729. 

In  action  against  Division  Court  bailiflf  for  not 
executing  a  writ  of  execution.  See  Xerlich  et  al. 
V.  Malloij  fit  al.,  4  App.  R.  430. 


in,  Costs  WHEN  Recuvehadi.k  a<  I»\»U(if.i 

Right  of  perwon  roMied  to  iiciiv.  r  exiiciis, 
incurred  in  criminal  piciHeeiition  of  tlip  ruMnp 
Pleading.  See  /''///'  v.  Mil/.i,  12  j,.  ,|  X  s  *. 
—  C.  1,.  Chamli.      Kalton.  ('.  ('.  ,!• /'.      '    ' " 

Action  again»t  jiinticcs  of  »iie  pi  mci..  fi,r  igjuji 
distress  warrant  nnihr  con\ietion  jijulit  \ 
recover  costn  of  (|Uu.sliing  eonvieti(iii.  IlnlUi^ 
IVUiiiot  rt  al.,  40  <V.  IJ.  2(}.'},  p.  IliSMi. 

.See  (.'lo.ioH  V.  /'ont  et  al.,  (>  L,  .J.  |4|,  p.aijjj 

IV.    Damaues  in  Ki;nTv. 

Under  the  28  Vict.  c.  17,  s.  .'!,  jiiid  tliuA,  J 

Act,  (187.1,)  this  court  is  hound,  wlierc  ilmiiai»e 

are  shewn  to  have  licen  sustained  liy  a  |iiiiiiitii) 

to  give  him  full  ndief  in  any  suit  hr nij^ht  ln-f,,,, 

i  it,  ny  directing  an  iu(|iiry  as  to  the  diurrngm  ,i„ 

j  tained  ;  and  the  court  is   not  at  iHierty  tn  kcuJ 

I  the  plaintitr  to  law  for  thu  puriiosc  dt'  nlitainim 

such  ilamages.       S/dinlli/  v.   P'rrij,  '.M  Chy. ,',(). 

On  an  apjilication  for  an  ininin'tioii,  wlitre 
timher  is  cut  and  there  is  no  evidnitti  nl  niaii 
(ides  or  intentional  wrong,  the  injury  aotaallv 
sustained  hy  such  cutting  is  the  incaisuru  or  (lain'- 
age  to  the  owner  or  mortgagee  of  tlie  iaiul,  1/f 
Lmii  v.  ISiu-'oii,  24Cliy.  1.34. 


3,  Matters  in  Mitigation  or  Reduction. 

Agreement  to  get  out  logs  and  to  make  road 
therefor.  PlaiutitF  overpaid  for  the  logs  got  out, 
but  damages  to  .^10  sustained  by  defendant's 
neglect  to  make  the  road  :— Held,  plaintiflF  en- 
titled to  a  verdict  for  $10,  uotwithstauding  the 
over-payment.  SIiMm  v.  johnnton,  38  Q.  B.  466, 
p.  3746. 

Chattel  mortgage — Possession  taken  by  mort- 
gagee— Seizure  by  sheriff  under  attachment  iu 
insolvencj',  and  hamling  the  goods  over  to  as- 
signee— Damages.  Paterson  v.  Maughan  et  al., 
89  Q.  B.  371,  p.  3537. 


II,  For  Non-delivery  of  Goods. 

In  an  aotion  for  uou-delivery  of  2,000  bushels 
of  wheat  sold  by  defendant  to  plaintiff : — Held, 
that  the  plaintiff  was  entitled  to  recover  aa  dam- 


DEATH. 

I.  Sfi.  Fa.  and  Revivor — SVeSi  ii;k  FiciAsivol 
Revivor. 


Where  a  proliate  is  used  as  cviilenoeuinlerl 
C.  S.  U.  C.  c.  16,  it  is  evidence  (jf  the  tesMt'TsI 
death  as  well  as  of  the  will.  iMris  ct  al.  v,  I'nl 
Norman,  30  Q.  B.  437. 

Held,  that  there  is  no  authority  to  take  ail 
account  in  the  master's  office  after  tiie  ikithofl 
the  party  who  is  bound  to  pay.    But  ■■>  (kwl 

Sroiiounced  before  may  be  drawn  up  :iiurtM| 
eath  of  defendant.      Oalhralth   v.  Ai\ik<liWi, 
I  Chy.  Chamb.  34. —Blake. 

Death  of  Division  Court  judge  pemlingafpl:' 
cation  for  new  trial— Right  of  his  siuicss'ir  tol 
order  new  trial.     Appelw.  v.  Bubr,  2I(J. R| 
480,  p.  1105. 

Death  of  insolvent  during  the  pemlencyofliiil 
appeal  to  county  judge.  See  Lamk  d  d  \:f 
McMahon,  6  P.  R.  9. 

List  of  voters  under  37  Vict,  c.  4,  0.,  prep; 
and   certified  by  clerk.      Trauamissioii  by  I 


JfJiS 


ni,l  liy  him  ti>rail\itinniil,ar- 
L'li  111!  wan  fniuiil  tci  |iiiri  liitt( 
iimikut.      liiiK''   V.    I'Ji 4 

-  Ill 'ii-iU'li very  of  U'mhU  yw. 
;  \\vh\,  tlinttlu'f!Utnf]ilii,n. 
ttil  ti)  rt!  ni'll  t"  ■'»  tl'i^'l  I'l'DMin, 
,  ilanmKi't  to  ttif  jirii'i'  auronl 
If,  thoii;-!!  liM»  tli.iii  tlu'imr- 


i    RF.t"\  r.llAllI  r,    \-    I>\^IA..|^ 
11    n.lilifil    to    Vcniv.  1-   i-XlK'H-u 

ml  iirciHi'cutiou  of  tlir  rnlilur  ■ 
>i;i\.  Mill-,  VI  I..  .1.  N.  >i.2'J4, 
1  Hilton.  ('.<'■  .1  /' 

juHticosof  «lio  lu'.i.'L'  for  issiiii,^ 
umliT   foiivii'tioii        lliiiht  Ui 
lUiwhiii:;  ocpiivirtiou.     //'i(i'"v, 
\l  U.  -itiS,  i-.  I'.i'.t'I. 
I'odetal.,  li  L'l.  1*1,  I'.H'V, 


llAMAUES  IN  KiillTY. 

.  Vki.  0.  17,  a.  -^  aiiiltliu.V  .1, 
i  court  i.i  boiuiil,  whtTu  ilftimitrt 
.v.!  ]>WA\  'iUHtaiiiuil  I'V  ii  iilniiitiil, 
rc'liff  ill  any  m\i  Lrmf^ht  luiurc 
nil  iuii\ivy  as  to  tlu'  iliiumgusuv 
o  court  is  ii<it  at  lilnTty  tii  wuj 
law  fiu-  the  iiui'liosi.'  of  iiljUiiunt 
.V,.,./^-/ V.   /Vn-i/,  •J3l'l.v.w:, 

uatit)U   for  an  injmn'tii.n,  \\\m 
ml  tlierc  is  "o  i'vi<ifiifB  "1  niaii  I 
,ioi\al  wrong,  thi;  injury  ik'faally 
ich  cutting  is  tlioiuoasureoi  dani- 
r  or  mortgagee  ol  tlic  luml.    .\k- 


ilEVlVOK— >VC  SCIIIU  I'idASAND  j 
UlAlVUR. 

•ohate  13  used  as  oviaenoeuntej 

D;   it  is  evi<lenoo  of  the  testat.T) 

IS  of  the  will.     i>»<(W.i  <•?"(.  V.  1. II  j 

B.  437. 

there  is  no  auth..rity  to  take  ai 
,  master's   office  after  lie  death.l 

o  is  bound  tovi^y.    ^"'^.;^^,'fJ 
lefore  may  be  drawn  up  lutrftinl 

,,  34.— Blake. 

ivisiou  Court  judge  pemlins!¥ 
.vtrial-Kiditot  lnsM.a^>    t»l 


^solvent  during  the  pemleucy oik 
unty   judge.    See  iarm  ^l  ..U^ 

P.  u.  a. 

er8Uuder37Vict.c.4,0.,VKp 
*  by  clei-k.      Trausmissiou  by  i 
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yilti'linitiou  alli'v'cd  th'it  di'fcudaiit.t,  by  their 
\in\  or  dt'liciiturc,  itc,  ilid  bind  tlioiiHi'lvcH, 
J,,  ti,  |)!iy  thi'  Iwiivr  of  the  said  clcliiuturi'  on, 
J,  i<l,(H)fl.  uid  interest  thcri^m  half-yiMrly  at 
,,,,'^1,  iiiT  otiit.  per  aiiniiin  on  tlin  1st  of  March 
liiil^i'pt'""' '*-''"•  't  a  namcil  |ila<e,  on  picscnt.i- 
, if  the  proper  '•  joupons'  thcnifor,  and  then 
il  to  tiie  said  biiiil,  itc.  :  that  the  defeii 
:,.|t<  di'livi.'tvd  the  bond  to  ('.  iV  Co.,  who 
..(•ri'liv  hecaiue   the   lawful  holders  of  tile  said 

iiiil  [iiid  coupons  :  that  after  thi^  making  of 
t.iosail  lioud  the  ciuipon  for  ff'.\'t,  lieing  the  in- 
iMliiii'iit  of  interest  iliie  1st  Scptenilier,  1S7,3, 
wasiliilv  presented  at  the  said  place,  ami  was 
lilt  p;iid,  '"'t  was  ilishoiioiired,  and  p  lyinent 
loiusnl :  and  tliat  the  said  coupon  and  all  idaiins 
:i  iia|iei't   tliercof  have    heen    assigned    to  the 

biutiti,  wlio  now  sues  for  the  recovery  of  the 
iUMUiit  tliercof  ;- Held,  declaration  liad,  for 
ilutitilid  not  apiiear  what  a  "coupon  "  was,  or 
tliltitsasaigumeiit  alone  gave  aiiv  right  of  action, 
the  civeuaut  to  pay  interest  lienig  contained  in 
•he  Ipoiul.  .UiK' ir.il  v.  /'//»■  Moiilrnil  itml  Vihi 
'.■////„„.,(  .hiiKtion  R.  W.  Co.,  27  C.  I'.  L'-J-i.— 
Hi;.iity,  sitting  in  Vacation. 

Hvsec.  13  of  ;U^'ict.  e.  47,  F).,  the  defendants' 
It  111  uieoiporation,  they  were  empowered  t 
roe  liiiiids  or  debentnr 
limit,  and  payalile  .it 


Seo  Thr  Citr/ioriiliiiii  "I'  tin  t'ntinhi  i<f  lliilili- 
iiiiiiiil  mill  //iiniilliiii  iiiiil  XiirUi-  WihIi  rii  11.  \V, 
Ci>.,'n  ('.  I'.  •-••-'«,  p  :v.':«(i. 

Sue  also  I'roiri'oi-il  rt  iil.  v.  Tin:  f'oriiiiriiHiin  of 


Viihoiirii,  '21  y.  H.  ll.S  ;   n, II, -n- II  11,1  f,„;.nlo 

I  mil  t'ii',-  /;m.  Vit.  V,  .s/<;<-. ,,  ;w  c.  I'.  ;io4, 


\t,l. 


OKivr. 

Kitn  vi\. 


[On  liiiein,  p.  KKU,  for 
read  "  Mr/.iiiii  v.   'J'iiiH/i  y. 


.Vs  to  what 

,   Sylfi.iti  I'  ,1 


ollstitiltiM 


Wlcl.'ijil  V,  Thill' I/," 
I 
a  debt.      See  I  'orkliiirii 

I!.  171,  p.  4:vjs. 


DKDK'ATIO.N. 

Conveyance  of  laii<l  to  city  for  n  market- 
•  'ityheld  imMpalile  of  dedicatini,' it  for  a  high- 
way. See  ('if;/  ul'  UninlltiMi  v.  .lfo/-,-;.io»,  IS  C. 
1'.  •-••-'8,  p.  .-^itSli. 

The  owner  rif  n  t  iwiliip  lot,  having  somu 
mineral  springs  upon  it  -oipiiotieil  ^^^  be  vahiable, 
subdivided  the  lir'd  nitovillaj;e  I  ■  imd  streets, 
according  to  a  iilaii,  which  li(  reii^  ,  ,cd  in  1830, 
andsoM  and  conveyed  lots  by  it.  On  this  plan 
was  rei>rusenteil  a  soiiaru  eidlcd  "  llicliniond 
SipKare,"  in  which  the  -j  ings  Mere  situ.'' 
I'ntil  1877  no  charge  wa  .de  for  the  wt^i  to 
those  who  canie  to  ilrjiiU  it,  but  it  wn  ciiargod 
s  '•>  such  form  ami  i  for  by  the  gallon  when  carried  a,  v,  and  vrm 
iiies  and  jdacos  as  '  sunt  to  bu'crciit  parts  of  the  c, mt   ,  lur  sale  :  — 


ht  iliri'ctois  might  from  time  to  time  atmoint,  '  Held,  that  this  shewe.i   no  liacnt"  ii  to  dedicate 
t,U'.i  iuiil  '»>■  •<•"  ^'iet.  c.   12,  s.  2,  (>.,  the  bonds    the  Sfjuare  or  tlie  siirinu's  to  the  public,  so  as  to 


riltlii'utures  1       or[>orations  made  payal)le  to 
Viiivr,  or  any  person  nameil  therein  as  bearer,, 
ttiv  lif  trausiiiitted  l)y  delivery,  ami  such  tians-  , 
iHrslwll  vest  tiie  [iroperty  thereof  in  the  holder, 
t.di.ilile  him  to  maintivin  an  action  in  his  own 
naiiio.    Uefendauts  issued  bonds  or  debentures, 
with  cmipous  attached  for  the  payment  of  the) 
interest  half-yearly,  payable  to  liearer,  .and  de- 
livereil  them  to  C,  &  C().,  the  contractors  for  the  j 
taiUiiig  of  the  roail.     The  coupons  for  the  first ' 
iustihiient  of  interest  not  having  been  paid,  the  ' 
iliiiiiili' lirouglit  an  action  thereon,  alleging  an 
iviiiumeut  to  him,  and  that  he  was  the  lawful  \ 
fckiler  thereof ;— Held,   that  the  plaintiff  held  j 

iiiiinoiis  freed  from  any  eiiuitiea  arising  be- 1 
eeu  the  defendants  and   C.  &  Co.  under  an  i 

lemeiit  creating  a  charge  u])ou  such  instru- 1 
ami  a  plea  setting  up  the  forfeiture  of  i 

h  ilehentures  under  such  agreement,  was  held 

I  .i.e.,  29  C.  P.  333. 

A  municipal  by-law  for  issuing  debentures, 
lihich  had  been  submitted  to  the  ratepayers  and 
ipproveel  by  them,  contained  a  clause  stating 
aatthe  debentures  were  to  be  signed  by  the 
ieve:-Held,  that  the  council  had  the  power  to 
wint  another  person  to  sign  the  debentures  in 
ice  of  the  reeve.  The  Municipalittj  of  the 
hviuWp  of  Brock  v.  Tli£  Toronto  and  Nipigsimj 
"  ir.  Co.,  17  Chy.  425. 

The  Imperial  Bank  of  Canada,  by  virtue  of  its 

Mer(36Vict.  c.74,  D.,)  and  the  General  Bank- 

.\ct(34  Vict.  c.  5,  D.),  has  a  right  to  purchase 

entures  of  municipalities.    Jones  v.  Imperial 

A  of  Canada,  23  Chy.  262. 


give  any  rigiit  of 
without  charge. 
44  Q.  B.  153. 


eutrv  or 
Thr  \ir.n 


Land  marked  mi   plan  of 
served  for  School  Orouinl.' 
cation.     See  dtrpni'iition  u' 
/Ml,  24  tJhy.  r)()4.  p.  ,S0S9. 


to  drii  ',  the  water 
'/  //o^  /  Co.  V.  CroMn, 

village  lot  as  '•  Re- 
Kil'ect  of  as  a  dedi- 
\\'i/ijininij  '■/.  (,l.   V. 
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1. 


ExK(  riioN. 
1.  Parties. 


In  cji'ctnifiit  a  deud  uiulcr  which  the  plaintiff 
clainieil  was  stated  to  lie  an  indenturu  made  at 
Quehec,  in  J.owur  Cana(hi,    between  (ji.,  of  the 
one  part,  and  ''  11.  accepting  hereof  for  and  on 
behalf  of"  T.,  of  the  other  iiart.    The  considera- 
tion was  declared  to  have  ))een  paid  liy  T. ,   and 
the  grant  of  the  land  wa.-s  to  hiui,  as  was  also  the 
habendum.     The  covenants,  including  one  for 
furtl'cr  assurance,  were  also  made  with  T.     The 
deed,    however,    was    signed  bj'  G.  and  H.  : — 
Held,  that  in  order  to  give  etl'cet  to  the  deed  in 
every  particular,  according  to  the  plain  intent  of 
the  parties,  the  words,  "  H.  accepting  hereof  for 
and  on  behalf  of, ''  must  be  struck  out  as  surplus- 
age and  repugnant  to  the  rest  of  the  deed,  and 
thereby  the  whole  conveyance  was  made  operative  , 
as  a  conveyance  to  T.,  the  signature  of  H.  to  the  I 
deed  being  of  no  conseiincuce,  not  being  necessary  i 
in   tlie  conveyance.       Held,   also,    that    in    any! 
event  the   phiintitl'  must  recover,  for  tliat   even  ' 
if  the  deed  could  not  be  sustained  in  law  as  con- ! 
veying  a  ]ierfcct  title  t<j  T.,  it  would  be  deemed  ; 
to  l)e  a  license  to  T.  to  enter  upon  the  land,  and  | 
he  claiming  it  as  ]liso\^•n  had  sold  to  a  purchaser  j 
from  whom  a  L;ood   possessory  title  was  shewn. 
Elliult  \ .  iJowjIiis,  30  C.  P.  3'JS.  I 

Sec  Fo-ttifr  v.  BuUI,  1.")  Cliy.  244,  p.  3277. 


j  was  at  an  end  and  quitted  possession,  reji 

:  the  delivery  of  tlio  moitgage  as  Iteing 

his   consent.       In   an   action   liy   tlie  i 

assignee  of  the  mortgage,  on   tlie  covt 

pay  the  mortgage  money  : — Held,  that 

dence,  set  out  in  the  report,  shewed  tlia 

;  dant  was  fully  cognizant  of  his  solicitoia' 

in  the  matter,  and  had  authorized  tlieir  lU 

j  the    mortgage    whenever    tliey   should 

I  advisable  to  do  so  in  defendant's  interest; 

it  appeared  they  had  fully  protected  ;  ; 

on  the  faitli  of  the  solicitors'  acts  the  poi 

the  parties  was  changed,  namely,  a  ccui 

executed    vesting   the   title   in   defeiula 

ineinnbranees  removed,  all  of  wliich  toe 

before  defendant  quitted  jiossession.     'I'l 

tiff  was  therefore  held  entitled  to  recove 

V.  JI(>lllwi.i/Haif,  21)  C.  r.  ()(). 

One  -M.  prepared  a  deed  of  land  wbi 
ported  to  lie  e.^iecuted  in  plaintitf  "s  lavi 
deliveiXMl  ))y  him,  and  requested  onu  (,', 
ness  his  execution  of  it,  which  ('.  dj 
procured  ('.  to  swearto  the  aflidavit  (if  ex 
for  registry.  Sultsequently,  ina  nionieiit  c 
against  plaintiti",  lie  t(/re  up  the  deed,  t\i 
of  which  plaintiff  collected  and  stitclic 
ther:— Held,  that  the  deed  was  execiit 
delivered,  so  as  to  vest  the  land  in  p 
McDonald  v.  McDonald  et  ul.,  44  (.}.  B. : 

See  Miiir  v.  Duiiittt,  1 1  Chy.  85,  p.  328 


4.   Other  Casfa. 

Signing  is  not  essential  to  a  deed,  Imt 
never  l)e  dispensed  with.     .Jiidijc  v,    TIh, 
ill.,  21)  Q.  1).  523. 

An  application  for  an  order  to  cmnptl 
to  execute  a  deed  directeil  to  be  excciiti'il, 
be  on  notice,  and  will  not  lie  granted  ex 
W'vsfinacot  v.    t'vckfriuii:,  2  C'hy.  ('haiiilj, 
Taylor,  Sccntari/. 


2.  Si-al. 
(a)  <ii  ii'-nilli/. 

See  .Slmnir/  v.  Clurl;  13  C.  1'.  203,  p.  1355  ; 
Moorr  V.  Boi/d,  it  al.,  15  C.  I'.  513  ;  i'.  C.  23  q. 
B.  450,  p.  2074. 


3.  Deliri  ry. 

Under  an  agreement  for  the  sale  of  land,  de- 
t'en<lant,  on  tlie  execution  to  him  of  the  deed 
thereof  and  removal  of  certain  prior  incumbran- 
ces, was  to  give  Itack  a  mortgage  for  the  Ijalance 
of  the  purchase  money.  The  defendant  by 
agreement  went  into  possessitin,  and  afterwanls 
executed  a  mortgage  and  left  it  with  his  solici- 
tors, with,  as  he  stated,  express  instructions  not 
to  deliver  it  over  until  he  was  satisfied  that  all 
was  right  and  assented  to  their  doing  so,  and  he 
alleged  that  without  such  apjiroval  or  consent 
they  had  tilleil  in  the  date  and  delivered  it  over 
In  eonse<)uencc  of  delay  in  removal  of  the  incum- 
brances dcfenduut  claimed  that  the  agreemtn- 


II.    E.SCKOW. 

No  form  of  words  is  necessary  to 
the  delivery  of  a  deed  as  an  escrow,  but  tli 
and  surrounding  circumstances  inav  liel" 
to  see  whether  such   was  the  iiiteiitidii 
parties.     On  a  sale  of  land  the  deed  ;;ii.l 
gage  back  for  the  unpaid  purchase  iiimu' 
executed   respectively  by  the  veiidur 
chaser  at  one  K.'s,  and  left  with  him  uiil 
respective  wives  sh(ad<l  come  in  aiiil  I'; 
dower  ;  but  there  was  nothing  to  slaw 
instruments  were  to  have  no  opLraticui  uii 
dower  should  be  barred,  nur  until  a  _ 
was  shewn,  nothing  having  lieeu  saiJattli 
as  to  title,  whilst  it  appeared  that  the  deft 
the  purchaser,  had  been  for  years  in 
of  the  land,  had  made  a  payiiieiit  mi  iliu 
gage,  which  was  endorsed  there  i;,  ami  us 
deed  in  endeavouring  to  raise  uiciiey  mi  tin 
and  it  also  appeared  that  the  cuv.i.ruua 
deed    were   sulficient   to   priit'.ct  the  imn 
against  any  cLaim  for  tlower  or  aj,'aiiist  i' 
incumbrances    afterwards    ilisciivereil:- 
tliat  there  was  nothing  to  j  istiiy  tk' iiiie 
that  the  instruments  were  (L'liveiiil  a.t  ts 
until  the  dower  shouhl  be  hanvil  nr  .itji"* 
shewn.     O'Co'mor  et  al.  v.  Bciiti/,  '21  (.'• 


4424 

lul  (iiiitteil  possessidu,  vov"'liatii^ 
tho  nwrtgngu  as  l>Ling  witlumt 
In   an   action   hy   the   iilaiiitit!, 
J  mortgage,  on  thu  unv.mmt  v. 
nyre  money -.-HeW,  that  the  ovi 
in  the  report,  shewed  that  ilildi. 
cognizant  of  his  solicitois'  <h  l.n-a 
iml  had  authorized  their  dilivuniu 
whenever   they   should  deem  i: 
)  so  in  defendant's  uiterests,  wIikL 
luy  had  fnlly  protected  ;  niid  that 
•  the  solieit(jr8'  aets  the  iK.sitmn..; 
13  changed,  namely,  a  cmveyuno 
ting   the   title   in   dotcnaa.it   ,ii.. 
removed,  all  of  which  t;".k  vl;,a 
ant  uuitted  possession.      IlieiiUii. 
fore  held  entitled  to  recover.    /.■;,. 
„/,  29  C.  1".  •»!)■ 

•epared  a  deed  of  land  whieh  [m- 
executed  in  i.laintitrs  Iinxmr  ;uk 
him,  and  rciuested  one  t .  tu  to 
•cution  of  it,  ^vhlch  (_  .  did.  He 
t.,  swear  to  the  atlidavit  ot  exeeuti..i; 
Suhse.iueiitly,  in  a  moment  ut  angir 
titl'  he  t<.re  up  the  deed,  the  i-im-, 
lint'iff  collected  and  stitche.l  t..^,.- 
,  that  the  deed  was  exi-eutM  m.: 
'  as  to  vest  the  laud  in  phmitifi 
lMeVomldetal.,AU.i.Y,.-»J\. 

V.  Dunnel,  11  Chy.  85,  i>.  :«S3. 


4.  Other  CuM-1. 
.  jiot  essential  to  a  decl,  l)at  sh,.uH  : 
speiiscd  with.     Jii'I'J'-  "•-■    i/"^'""*- 
5-23. 

ation  for  an  order  to  compel  a  pmv 
V  deed  directed  to  be  execuUMl,  sImu.i 
and  will  not  he  granted  ex  [iMtL 
CvcbTlinc,  2  Chy.  Chamli.  W..- 
nUtri). 
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DEED. 
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II.  EstKow. 

lof  words  is  necessary  to  c^mrttote  I 
Iv  of  a  deed  as  an  escrow,  Imt  the M 
Inding  circumstances  may  \f"^f^-\ 
Ki   such  was  the  uitcn  .on  o.  tk 

;;Ahfu;i.^rifi^^^^^^^^^^ 
te^t;^.tturS^:if 

I       ";:uVhaveuoopevaticuuut..I 
K  debarred,  nor  imtil  a    ^i;^^ 

c;stt^s:^?^;^;---s| 

ler    had  bi.1  for  years  u.ros.«^^^^ 

Ih  was  wulorsed  the   ..  1.  -u  ,1 

llcavouring  to  raise  uu,uc\   'ii    '^      j 

r  1   4.1, .,f  the  eiiv:...>iii»  ""  I 

.  appeared  that  tlic  ee  i 

I  sullielent  to  l"'"^'-^^'    ,'    .rual 
V  claim  for  dower  or  «gm^^^^^^^^ 

L«  afterwards  l''^^!;-^  '..y 
Iw^ism^thing  toj.sti.v  J  I  J 
Ltrumentswered.lue  I  •  J 
Vowcrshonhlbebau    ">j'^,,^ 


To  n  declaration  on  a  covenant  for  quiet  en- ; 
iovment  in  a  mortgage  to  the  plaintitTs  (aiijjel- 
hiits),  executed  by  T.,  the  defendant's  grantee, 
R,  one  of  the  defendants  (the  respondent), 
pleaded,  that  T.  did  not,  after  the  making  of 
th'.t  deed,  convey  to  the  i)laintitfs.  The  (Teed 
•Vom  defendants  to  T.  was  dated  22nd  of  .luiie, 
is;")5  (iiid  the  mortgage  from  T.  to  the  plaintitls 
w:i8(late<l  10th  of  April,  IS'w.  Hoth  were  re- 
ihstcred  on  the  28th  of  July,  18.5') — the  deed 
'mt.  It  ajipeared  there  were  two  mortgages 
iroin  T.  to  the  plaintitl's  on  another  lot  when  this 
iiwrtgage  was  made,  and  instead  of  which  it  was 
i>iven.  .'Vfter  executing  this  mortgage,  'I',  found 
that  a  deed  from  the  defendants  to  him  was 
necessary  to  give  the  legal  title,  and  he  got  the 
leeil  in  i"|iiestion.  The  two  mortgages  were  not 
liacharged  until  the  Kith  of  October,  ISd,"): — 
Hehl  on  Jippeal — athrmiiig  the  judgment  of  the 
iiiieeiis  15cnch.  (.S2  Q.  li.  222,  p.  lOK!,)  and 
reversiiii,'  the  judgment  of  the  (.'ourt  of  A])[ie.al,  1 
\im,  H. "21!— that  the  whole  traii.saction  shewed 
that  the  mortgage  was  not  intended  to  take 
eti'ect  until  the  perfecting  of  T.'s  title  and  f/ic 

lifeliiir'n  "J  '/"  "//ii'r  tnnrtijd'jn^  fur  u-liir/i  it  a'n.-t 

;\nn.  and  tliat  the  plaintilfs  therefore  could 
recover.     Held,  also,  per  Strong,  .1,,  (tiie  Chief 

Itistice  concurring,)  that  assuming  the  deed  of 
tile  lOtli  of  April  to  have  been  a  completed  in- 
rtrumeiit  from  its  date,  the  usual  covenant  con- 
tained in  it,  that  the  gr.autor  was  seized  in  fee  at 
the  date  of  the  deed,  created  .an  estoppel,  and 
:h;it   the  estoppel   was    fed    by   the   estate    T. 

injiiiivd  by  jdeed  of  the  22nd  .lune,  1 8.5,"), — 
Henry,  .1.,  diss.      The  Triiat  and  Luaii  Cumpaiii/ 

fci'iiiwla  v.  Riittiin,  1  Sup.  Ct.  R.  564. 


III.  Ai.TF.r.vrioN,  Can{  ELL.vnoN,  Mutilation, 
AND  KKVoc'.vriox. 

fhe  eoiirt  will,  iu  a  projier  case,  order  a  deed 
oi  he  eancelleil ;  or,  if  registered,  a  conveyance 

I  the  ecitate  to  tile  person  properl}'  entitled,  and 
that,  altliciugli  liis  title  may  l)e  such  that  he 
fl"uld  succeed  in  defending  any  action  .agtiiiist 

uiii  at  liiw.     llarkhi  v.  UahhJon,  7  Chy.  243. 

See  (uiO'hitIc  I.I'  ilim.  Siiyilcr  v.  Barkir,  5  < ). 
-.m,  p.  1359  ;  Svhool  Tra.-ite,:>i  v.  I'arnll,  5  L. 
I.ai,  p.  3088;  Ltmr  v.  Whitest  nl.,  18  C.  1'. 
;i'.i,  p.  iOOT  ;  Xorlhii'oodw  K('<itbi<i,  18  Chy.  ()43, 
\y  hSoS  ;  JkDuualil  v.  McDonald  dal.,  44  (^H. 
■.".11,  p.  4424:    IViUon  v.  Ow(«,s,   20  Chy.  27,   p. 


IV.  CoNSTUrcTION  AND  OrEn.\TroN. 

I.  BecUalii. 

Sff.i'nie,  that  ilic  rccitnl  in  a  deed  proved  is 
h'ctticieut  evidence  of  the  contents  of  a  niortg.age, 
fw  far  as  therein  recited,  ycshitt  v.  like,  14  C. 
'iP.  409. 

Held,  that  tlio  recital  iu  the  tax  deed  and  the 
ladvertisement  in  the  Onzetti-  was  sufficient  evi- 
dence .if  the  amount  of  taxes  due,  but  not  of  the 
iTfarrant  to  sell.  Ifiitdiinmn  v.  Collier,  27  C.  P.  249. 

2.  Descri))tioii  of  Land. 

(a)  /;(  Patent 

Ejectment,  to  recover  a  piece  of  land  claimed 
r  the  plaintiff  as  part  of  the  south  half  of  lot  23 


in  the  lOtli  concession  of  the  township  of  Clin- 
ton, <as  being  included  in  the  jiateiit  thereof  from 
the  crown,  and  by  the  defendant  as  iingranted 
land  lying  between  the  western  boundary  of  the 
lot  and  the  townslii|i  line.  Xo  original  lield 
notes  could  be  found,  l)ntaccording  to  the  oliicial 
plans  lot  23  appeared  to  extend  to  the  township 
line,  and  there  was  no  evidence  <>f  any  work  on 
the  ground  inconsistent  therewith  ;  and  it  also 
appeared  that  the  govcu'iiment  bad  never  made 
any  claim  to  this  piece  as  ungranted  land,  but, 
on  the  contrary,  had  always  assumed  it  to  have 
been  inclmled  in  tlie  p.iteiit  of  lot  23.  in  the 
l)atent  there  was  ;i  general  descrii)tion  of  the  lot 
as  lot  23  ill  the  lOth  concession,  &c.,  and  also  a 
particular  descri])tion  by  metes  and  bounds, 
which  wouM  exclude  the  ]iart  in  (piestion  from 
the  limits  of  lot  23:  — Held,  that  tlie  plaintilV  was 
entitled  to  recover,  for  that  tl-c  piece  in  (piestion 
p.assed  uniler  tho  general  description  in  the 
))ateiit,  and  that  the  iiartieuliir  descriiitiou,  which 
was  inconsistent  therewith,  must  be  rejected  as 
falsa  demonstratio.  Hiinf-iiiinn  v.  Li/nd,  .30  '.'.  V. 
100. 

Kjeetnieiit,  to  recover  a  piece  of  lainl  claimed 
V<y  i)laiutitl' as  part  of  lot  3  and  by  defendant  as 
part  of  lot  4,  both  claiuiiiig  under  the  letters 
patent  for  the  resp';etive  lots.  The  i>laintifl"s 
patent  issued  on  tlie  2nd  of  .lanuary,  1874,  aud 
granted  it  as  lot  3,  containing  eighty-tive  acres, 
without  any  description  by  metes  mul  bounds. 
The  defendant's  p:itent.  issued  on  the  8th  of 
Deeember,  1,S75,  granted  his  lot  as  lot  4,  con- 
taining twenty-three  acres,  without  any  specific 
descriiition.  It  appeared  tlnit  the  piece  in  ijues- 
tioii,  though  not  so  hud  out  on  the  ground, 
would,  aeeording  to  the  lield  notes  and  plan 
made  011  tlie  original  survey,  have  formed  p:irt  of 
lot  4  ;  liut  th.at  the  crown  lauds  de[iartuient  luul 
subseiiuently  era.sed  a  portion  of  the  division  line 
betweer.  tiic  lots,  and  that  the  grants  were  evi- 
dently made  acenrdiug  to  the  plan  so  altered  ; 
;uid  that,  iiKdmliug  the  land  in  ([Uestion,  lot  .3 
would  just  consist  of  eiglity-tlve  ;icres,  while  lot 
4,  exclusive  of  the  piece,  wonhl  consist  of 
twenty-three  acres  ;-  Held,  that  the  piece  in 
ilisimte  w,-:s  granted  as  part  id'  lot  3.  S'''r'n.-i  v. 
iha-k;  43  Q.  li.  I. 


(b)   Uno  rfii'inlii. 

Sec  liiirnhum  et  al.  v.  /id.ni-nn/  ft  n.'  ,  32  ().  B. 
49],  p.  3017. 


(c)   Erhhni-'-  I'l  ExjiJain. 

Where  land  was  described  in  a  deed  ,as  consist- 
ing of  certain  lots,  excepting  thereout  certain 
porti(Uis,  and  it  was  objected  "that  the  deed  was 
void  for  uncertainty,  the  excepted  portions  not 
being  sntliciently  described  :  -Hehl,  that  evi- 
dence was  properly  admitted  to  shew  what  these 
portions  wore.  IJoiid  v.  Il<  ndirmn,  25  0.  P. 
253. 

A  deed  of  part  of  lot  5,  in  the  first  concession 
of  Uxbridge,  described  it  ;is  commencing  at  a 
point  4G  chains  33.^  links  from  the  north-west 
angle  of  the  lot  :— Held,  that  the  deeil  must  be 
read  as  meaning  the  true  north-west  angle,  from 
which  the  admeasnrenient  must  be  made,  and 
not  from  a  point  which  when  the  deed  was  exe- 
cuted was  erroneously  supposed  to  be  such  angle, 
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anil  which,  for  the  purpose  of  conBtruiiig  the 
deed,  it  was  uiulei'dtood  shouhl  be  bo  taken  ;  and 
that  evidence  of  such  understanding  was  inad- 
missihle.     Forti/th  v.  Uoiik  tt  al.,  28  0.  P.  26. 


See  Qrei-r 
1366. 


et  lu:  V.  Johnston,  32  Q.  B.  77,  p- 


(d)  Other  CaMen. 

Defendant  ehiimed  under  a  timber  license, 
wliich  dusciibed  his  limits  as  bounded  on  the 
soutli  by  "tile  ciiiitinuatioii  of  a  line  friini  the 
head  of  Mud  Lake  on  the  course  X.  ii-l'  E., 
formerly  the  boundary  between  T.  0.  and  A.  H. 
M."  Ihe  plaintitl' claimed  under  a  licenue  which 
gave  his  northcily  limit  as  the  same  line,  de- 
scribing it  also  as  running  N.  54°  E.  Both 
licenses  were  renewals  of  previous  licenses  from 
about  18.TJ  : — Held,  that  the  boundary  between 
them  was  the  true  astronomioal  line  N.  ")4°  E.  ; 
and  that  the  plaintifl'  could  not  claim  according 
to  a  line  run  in  1S74  ^«■  o4''  E.  magnetically, 
making  no  allowance  for  tlio  variations  of  the 
compass.  ThVuuUau  it  ol.  v.  Skaul,  39  Q.  B. 
3S7. 

In  1847,  l>y  a  fence  intended  as  a  division 
fence  between  lots  'H\  and  -5  in  the  township  of 
Southwold,  the  land  claimed  in  this  action  as 
part  of  2.")  was  included  \\ith  'HI,  and  was  occu- 
pied by  AI.,  the  owner  of  2()',  as  part  of  his  lot, 
until  18r)4,  wlien  the  error  was  discovereil  by  a 
survey.  M.  assented  to  the  line  as  then  run,  and 
was  to  have  moved  his  fence,  but  he  continued 
to  occupy  until  1830,  when  he  conveyed  to  the 
defendant,  who  entered  into  possession  and  occu- 
pied u])  to  the  fence  as  M.  had  done.  The  deed 
purported  to  convey  the  south  half  of  hit  2(i,  to- 
gether with  all  and  singular  the  hereditaments 
and  appurtenances  belonging  or  in  any  wise  ap- 
pertaining, or  therewith  demised,  held  and  ' 
occupieil  or  enjoj-ed,  or  taken  or  known  as  part  \ 
and  ])arcel  tliercof.  'iy  deeds  made  in  1865  and  ' 
1874,  "SI.  conveyed  all  his  estate  and  interest  in 
lot  25.  In  1875  the  plaintiffs,  claiming  under 
these  eon\ej'anccs,  brought  ejectment  against  | 
the  defendant  for  the  i)art  of  Kit  25  which  had 
been  enclosed  with  2(!,  as  above  stated,  contend- 
ing that  M.,  notwithstanding  the  deed  of  1856 
and  the  delivering  up  of  possession  to  the  defen- 
dant, still  retained  a  right  of  entry,  either  be- 
cause the  defendant  was  Ids  tenant  at  will  and 
so  estopped  from  denying  his  title,  or  by  virtue 
of  his  prior  possession  : — Held,  in  the  Common 
Pleas,  that  whatever  interest  M.  had  in  the  land 
in  (piestion,  ^\hether  it  was  part  of  2()  or  25, 
passed  to  the  defendant  under  the  deed  to  him 
of  lot  2(i,  together  with  the  appurtenances,  &c., 
therewith  occupied,  &c.  Helil,  on  appeal,  that 
no  part  of  25  passed  by  M.'s  deed  to  defendant ; 
but,  held,  that  the  plaintiff  could  not  recover, 
for  the  defendant,  when  he  took  possession,  did 
not  enter  as  acknowledging  any  remaining  right 
iu  M.,  and  therefore  not  being  tenant  at  will  to 
M.  of  this  piece,  or  estopped  from  denying  M.'s 
title,  he  had  aecpiired  title  as  against  tlie  plain- 
tiffs under  the  statute  of  limitations.  McXUh 
et  al.  V.  Mimro,  25  C.  P.  2<J0. 

In  a  deed  under  which  defendant  claimed  in 
ejectment  the  description  was  "  The  east  side  of 
the  southerly  part  ol  lot  24,  containing  ninety 
acres  "  : — Held,  that  this  was  a  good  description 
of  the  eivst  ninety  acres  of  the  southerly  part  of 


the  lot,  and  that  it  sufficiently  apjieartd 
the  8(nitherly  part  was,  for  the  jiatint  tm 
crown  was  for  the  rear  or  southerly  part  ( 
23  and  24  described  by  metes  and  b(]unil 
the  deed  to  defendant's  grantor  rcfcinil 
I)atent.  McCrnrh'ii  et  (it.  v.  Wiimork  13 
214. 

Description  of  land  as  abutting  on  a  lane 
struction  of  lane  by  buildings  ulilij.-,ti 
vendors  to  remove.  See  O'SiiHirnii  v  fi 
2()  Chy.  612. 

3.  EM'ejitkmti. 

E.  o-wning  land  tln-ough  which  \'ictiiria 
ran  part  of  the  way,  from  >«.  t(p  S.,  tniivt\ 
tlie  plaintiff  four  acres  S.  of  that  strict,  ' 
the  exception  <if  continuing  ^'ictcll■i,l  street; 
said  lot.''  Afterwards  K.  conveyeil  tn  W 
statutory  deed  ()5  acres  adjoiniuij;  |ilMiititr 
on  the  south,  and  W.  conveyed  tmleteiidii 
Held,  ("amenm,  J.,  dissenting,  tli;it  by  tlu 
to  the  plaintiff  the  continuation  of  \'iiti>iia 
was  excepted  out  of  the  land  cdnveydl  ; 
upon  the  evidence,  set  out  in  tlie  lepint,  tlii 
tinuation  was  when  E.  conveyed  tn  \V.  ; 
actually  used  across  the  plaintilf's  land  tn 
land,  and  so  passed  by  the  deed  to  W.  and 
him  to  defendant,  who  was  tlieivt'oie  imt 
in  trespass  for  entering  to  repair  the  way. 
Cameron,  J.  —  The  deed  to  the  iilaintitf  ud'nt 
only  a  reservation  of  a  right  on  K.  s  iia 
continue  the  street,  and  the  evideme  sli 
no  dedication  to  the  public  or  justitientiu 
defendant's  entry.  t/dnur  v.  IVillidmxin 
Q.  B.  593. 


4.  Ifahcniluiii. 

Deed  granting  an  estate  in  fee,  liabeiulun 
twenty-one  years — Construction  ot,  Sit 
Domtlil  v.  McGiUl",  26  Q.  B.  4,")8,  p.  ii'34. 

By  a  patent  from  the  crown,  after  a  roiit 
one  .1.  L.  having  contracted  tor  the  [uncha 
certain  land  from  the  ( 'rown  Lands  1  k\ny\.\ 
at  a  price  specified,  the  land,  in  consideratii 
the  payment  of  said  sum  by  ,J.  L.,  wasgni 
"  to  the  said  J.  L.  upon  the  ennditinns  li 
stated,"  &c.  :  "  To  have  and  to  liold  to  the 
.].  L.,  for  the  use  and  benetit  nt  lurstli 
children,  Margaret,  Itobert,  and  Mary, 
heirs  !ind  assigns  for  ever.  And  also  to  li;ive 
to  hohl  the  said  parcel  or  tract  of  land  ini 
granted,"  &c.,  "  imto  tlie  said  .1.  L,  ti|hiii 
conditions  above  stated,  her  heirs  aiitlasii 
for  ever  "  : — HeUl,  that  in  order  to  carry  mit 
intent  of  the  crown,  the  secoml  lialieinluiiiii 
be  transposed,  and  read  as  the  lirst,  and  tliei 
a  fee  simple  under  the  .Statutes  of  l's«  * 
created  in  .1.  L. ,  and  her  three  children  nam 
as  the  grantees  of  the  first  use  declared. 
it  al.  V.  Anderson,  30  C.  P.  5 hi. 

8ee  Phiktn  v.  Graham,  22  (,».  B.  ,180,  p.  J 


5.  Deeds  under  the  Short  furnu  .It/'. 

(a)  Generally. 

The  operation  of  an  ordinary  deed  of  liaiji 
and  sale  under  the  81iort  Forms  Act,  1!.  S.  0. 
102,  conveying  lands  to  ti'ustees,  coiiaidewl  ai 
acted  on.     See  Seaton  v,  Liuimij,  27 I'll}.  ItS. 


w 
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3.   Ejrii>lli»>s. 


iiul  through  which  \i.ti.ria  strit; 

>  way,  from  >'•  to  S.,  iimveytilv. 
mr  acres  S.  of  that  strtut.  •'■nifr. 
.,f  continuing  Victoria  strtft:nr.« 
tcrwards  K.  cnvcvcd  to  W.  l.y  a 
1  (55  acres  adjoining  pl'iiititi  sk, 
iuul  W.  conveyed  tiMUfciulunt;- 
>n  J.,  dissenting,  that  by  tlitiW. . 
f  the  continuation  of  \  utonastnt; 

out  of  the   land  conveyed  i  tk  | 
encc,  act  out  in  the  rcpiTt,  tlnsii.c. 
i  when  K.  conveyed  to  ^^-l^vavj 

across  the  plaintilf  s  landtnW,, 
passed  by  the  deed  to  W.aiultel 
drtut,  who  was  therelorc  wlUk 
,r  entering  to  repair  the  ^^ay,  1':: 
-The  deed  to  the  phuntitt  c"Uti«i,.., 
vation  of  a  right  on  K.  s  Yf-, 

>  street,  and  the  evidence  fW:\\\.\ 
:„  to  the  public  or  iustiticntiHii  K 

entry.      Utl»'<>'  "■'•  " '""""■^""'  «1 


4.   Hahfwhuii. 

iting  an  estate  in  fee,  habon.Uim  i"! 
lyears-Constructmii    "!•;■;«  ■''■' 

Lit  from  the  erosvii,  after  a  rcdtJof I 

'ving  contracts  for  the  inircli:ist.:l 

I  from  the  (.'r(..wii  I>ands  Hevarau:.; 

Lcified.  the  land,  in  considenba/. 

'ot  said  sum  by  J.  L.,wasgm,tJ 

I  J     L.   upon  the  coiKbtuuis  liclowi 

f    "''  To"  have  and  to  hold  to  tk  saill 

;he   use   and   benctit  ''I  ^'"^''fj 

•vrgaret,    Kobert,   ami  Marv,  Ml 

Ss  for  ever.    Andal.oto  aveanJ 

LSd  parcel  or  tract  ot  land  wMj 

c     "unto  the   said. I.  L.,«i*tt| 
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See  als'i  Tiilf'  ff  al 
jf„,t  iiii'l  I^oan  Co.  V 
429. 


".  ffhifon,  3  App.  R.  53 ; 
Clnvh  H  al,  3  App.  R. 


V.    RECTIFVIXCS  and   VARVINd. 

1.  Mortijnijcu. 

Pefentlant  applied  to  the  plaintiffs,  a  money 
lemliii«  comiiany,  after  beiii)^'  shewn  their  loan 
tilile?  on  a  form  of  .application  provided  by  the 
olaiiitiffs,  for  a  loan  of  !52,00O,  pay.able  in  twenty 
vears,  hy  (inarterly  payments,  according  to  the 
iiliiiiititfs'  scale  of  repay nusiits.  This  scale  shewed 


;hP  (luartcrlv  payment  reiiuire.l  to  repay  .•^1,000 
tns'l'         !..'..„  t„  ,,e  $0(5.8,-).    or  8.53.70  for 


i„  twenty  years  w      i     i.      nn 

*'0OO,  the  sum  required  by   deteiidaiit.      I  he 
loan  tallies  had  this  notice  jirinted  on  them  :— 
"The  loan  table  ia  for  the  inspection  of  all,  ren- 
ilcrini:  borrowers  free  from  the  possibility  of  ex- 
tortion, deception  or  fraud,  the  loan  being  made 
at  a  fixed  uniform  rate."    The  application  was 
submitted  to  the  loan  committee  of  the  plaintifl's' 
Urd  of  directors  and  passed,  it  not  being  shewn 
or' appearing  tliat  the  conn  littee  was  a\\-are  of 
SUV  change  from  the  loan  table.     A  mortgage 
was  afterwards  prcjiared  under  the  directions  of 
tlic  plaiiititt's'  manager,  and  signed  by  defendant, 
wherein  tlie  qiiart(!rly  payment  was  stated  to  be 
Ki'i  (10  insteal  of  .SiS.TO,  and  the  plaintiffs'  man- 
Ur  swore  that  he  told  defendant  tlie  (piarterly 
mymeiit  would  be  §,57.60  when  he  applied  for 
the  loan.    This    the    defendant   denied.      Tlie 
mortgage  contained  no  redemise  clause.     Defen- 
jjut  paid  tlie  tirst  quarterly  instalment,  stating 
that  he  thought  the  amount  too   much.     The 
sicond  lie  gtit  a  member  of  the  plaintiffs'  oom- 
ranvtopay  for  him,  telling  him,  ;is  he  said,  of 
the  mistake.     This   person,    lieiiig  indebted  to 
,ltiiiidaiit,  paid  the   full   amount.     NVhen   the 
third  payment  matured,   defendant  teii(lered  to 
pliintitls  the  correct  amount,  after  crediting  hiin- 
jtlfwith  tlie  overpayments  (m  the  tirst  two  in - 
stdnients.     This  the  plaintiff's  refuseil  to  accept 
iiid  lironght  ejectment,  claiming  a  right  to  pos- 
sessinii  of  the  land  mortgaged,  Ijotli  by  reason  of 
tht  default  in  payment  of  the  third  instalment, 
and  lieuause  there  was  no  redemise  clause  ;  so 
that,  default  or  no  default,  they  were  entitled  to 
immediate  possession.      Defendant  pleaded    the 
fiwgoiiig  facts,  by  way  of  equitable  ilefcnce,  ami 
pravod  that  the  mortgage  might  be  made  to  con- 
liirm  to  the  true  agreement :  -  Held ,  Hagarty, 
CJ.,  dissenting,  that  the  loan  table  and  defen- 
ilant's  written  application  referring  thereto,  ac- 
cepted by  plaintiffs'  loan  committee,  constituted 
the  agreement  lietween  the  parties,  and  that  the 
mortgage,  notwithstanding  tlie  manager's  .state- 
ment that  he  had  told  the  defendant  the  amount 
t  oi  the  (piarterly  payment  as  stated  in  the  mort- 
gage, did  not  correctly  set  forth  the  true  agree- 
ment, and  therefore  the  defemlant  was  entitled 
>!  have  it  reformed  ;  and  tliat  rectification,  and 
not  rescission,   was   the  proper  remedy.     Helil, 
aUi,  that  notwithstanding  tlie  omission  of  the 
^kniise  clause,  it  sufficiently  ajipeared  from  the 
f.  visions  (if  the  mortgage  itself  and  the  rules 
ai.l  legidations  of  the  plaintiffs'  company,  that  it 
Mas  the  intention  of  the  parties  that  the  defen- 
dint  should  retain  possession  until   default,  and 
thi'  iiliiutitfs  sliouhl,  therefore,  be  enjoined  from 
Misturliing  ilefnndant's  possession  until  such  de- 
fenlt.    Siiiiirlor  Siiviinjs   and   Loan   Society  v. 
■m,  U  Q.  B.  106. 


Before  the  face  of  a  mortgage  ia  altered  by 
reducing  the  amount  secured,  there  must  bo  clear 
evidence  by  which  to  act.  Fntwr  v.  Locii-,  10 
Chy.  207. 

Ill  procediiiga  in  insolvency  mortgagees  claimed 
to  rank  upon  the  insolvent  estate  for  the  excess 
of  their  claim  over  the  value  placed  by  them  upon 
the  mortgage  premises,  after  wliicli  they  dis- 
covered that  certain  property  intended  to  be 
included  in  the  security  liad,  by  mutual  mistake, 
been  omitted  therefrom,  whereupon  they  tiled  a 
bill  in  this  court  to  have  the  mortgage  rectified 
and  the  securitj'  realized  : — Held,  that  tlie  fact 
of  the  mortgagees  having  so  proceeded  in  insol- 
vency formed  no  objection  to  the  relief  asked, 
and  the  ctmrt  ordered  a  rectification  of  the  in- 
strument as  prayed  ;  as  this  was  a  matter  dehors 
the  administration  of  the  assets,  in  wliicli  the 
judge  in  insolvency  cmild  not  give  adequate  re- 
lief ;  remitting  the  parties  back  to  the  insolvency 
proceedings  with  a  view  of  the  same  or  a  new 
value  being  placed  by  the  mortgagees  on  their 
security,  in  order  that  the  assignee  ami  creditors 
might  proceed  under  the  -statute  ;  and  in  the 
event  of  those  proceedings  resulting  in  the  se- 
curity being  retained  by  the  mortgagees,  the 
court  directed  the  bill  to  be  retained  to  enable 
them  to  resume  proceedings  here  to  realize  the 
security,  for  which  purpose  it  would  lie  necessary 
simply  to  file  a  petition  stating  shortly  the  pro- 
ceedings taken  and  their  result.  Cameron  v. 
Kerr,  23  (.!hy.  374. 

See  M''rch(ii)tx'  Baiih  of  Citnafht  v.  Morriiuii, 
19  (Hiy.  1,  p.  13(m. 

See  also  Ddiiilnioti    Loan  (iml 
v.  Darlbuj,  27  Chy.  68. 


Sav'mijs  Society 


2.  Other  Deedx. 

Reformation  of  agreement  for  renewal  lease 
by  inserting  a  provisicm  for  reference  to  arbitra- 
tion as  to  the  terms.  The  evidence  as  to  mistake 
in  omitting  such  provision  being  chiefly  the 
verbal  testimony  of  clcleiidant,  which  the  plain- 
tiff denied  :  —Held,  that  the  agreement  clearly 
could  not  be  reformed.  Dttn'mni  v  Crnhnni,  41 
Q.  B.  532. 

In  an  action  ag.ainst  the  defendant  for  unpaid 
purchase  money  on  the  sale  of  land,  the  deed 
thereof,  as  well  as  the  receipt  endorsed  thereon, 
acknowledged  the  payment  ;  but  in  an  e<|uitable 
defence,  as  also  at  the  trial,  the  defendant  ad- 
mitted the  lion-payment  thereof,  Imt  claimed 
that  he  was  not  liable  to  p.ay  it  because  the 
jilaintiff  had  agreed  at  time  of  the  sale,  and  on 
tlie  faith  of  which  agreement  the  defendant 
purchased,  to  pay  off  a  prior  incnmbraiice,  and 
that  a  covenant  to  that  effect  had  been  omitted 
by  mistake  ;  that  the  same  had  not  been  paid  off 
by  the  plaintiff,  but  had  been  jiaid  by  the  defen- 
dant ;  and  the  defendant  prayed  that  the  deed 
might  be  reformed  by  the  insertion  in  the  deed 
of  such  covenant  : — Held,  that  notwithstanding 
the  receipt  under  seal,  the  court  could  enter- 
tain the  plaintiff's  claim  as  an  eijuitable  demand 
under  a.  2  of  the  A.  J.  Act  of  1873  ;  but  that 
the  evidence,  set  out  in  the  report,  failed  to 
establish  the  agreement  relied  on.  Parkinson  v. 
Cleiidimwui,  29  C.  P.  1.3. 

I      Defendant  applietl   to  the  plaintiffs  to  pur- 
1  chase   from  them    10,000  barrels  of  crude  pe- 
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troleiim  oil,  for  exixntation  ;  iiiiil  the  plaintiffs, 
at  a  mooting  of  tiioir  board  at  wliioh  (lofondaiit 
was  iiroseiit,  passod  a  resolution  aecojiting  de- 
fendant's apidieation  for  the  purchase  of  said 
oil  for  exportation,  and  that  he  was  not  to  otfer 
any  relined  oil  for  sale  up  to  loth  July,  1877, 
provido<l  the  Loudon  Oil  Hofining  I'onipany 
should  nialio  an  arrangement  with  the  i)laintitrs 
and  eontinno  their  nionoply  till  tiiat  date  ;  this 
provino  being  added  at  defenilant's  instance.  An 
agreenieiit  under  seal  was  then  drawn  up  and 
oxeouted  by  the  ]iarties,  eontaining  a  stateil 
sum  as  li(iuidated  damages  for  a  breach  thereof,' 
but  omitting  the  above  jiroviso.  The  president 
of  ])Iaintifl's'  company  said,  but  the  defendant 
denied,  that  he  told  the  defendant  .at  the  meet- 
ing that  the  contract  must  be  al)Solute,  and  that 
he,  the  j)re.-iident.  would  not  have  signed  it  other- 
wise. Me  instructed  the  plaintiffs'  solicitor  t<i 
ilraw  it  without  the  proviso,  ai\<l  the  defendant 
.-^o  executed  it,  believing,  iis  he  swore,  that  it 
contained  the  proviso,  his  attention  not  having 
been  specially  called  to  the  omission.  After- 
wards the  arrangement  which  hiid  been  m.ade 
with  the  London  Oil  Refining  ( "oinjiany  was  put 
an  end  to,  and  the  monopoly  ceased  to  exist.  In 
an  action  by  the  jilaintiff's  to  recover  the  said 
damages  for  breach  of  the  agreement,  in  sell- 
ing crude  ."uid  refined  oil  in  the  Oominion  :  — 
Held,  upon  the  above  facts, and  ui)ou  the  evidence 
set  out  in  the  report,  that  they  couM  not  recover: 
that  the  resolution,  whicii  li.id  not  been  rescinded 
by  any  corporate  act  of  the  iilaintiffs,  must 
govern  :  that  the  defendant  should  have  been 
informed  of  the  omission  ;  and  that  the  defen- 
ilant  was  entitled  to  have  the  instrument  re- 
formed 1)3'  in.^erting  the  con<litioii.  Tin'  I'ltrnlid 
(.'rnili  Oil  mill  Titiikimi  Coiiipniiii  v,  Eik/Ii  Inirt. 
9d  C.  P.  157. 

Life  insur.uuc  jiolicy — Omission  to  affix  seal, 
though  attestation  clause  stated  it  to  be  under 
seal  -Right  to  reform  by  adding  seal.  Sec 
]\'riii/it  V.  Sun  MiiiiKil  l/tfi  /ufiirancr  <'<>..  2i) 
C.  i*.  221.  AtHrmed  in  Appeal,  not  yet  re- 
porte<l. 

A  widow,  by  writing  duly  signed,  scaled  and 
attested,  released  to  her  son  W.  a  sum  of 
••^H. 477. !•,">,  "standing  t<i  my  account  in  my  S(ui 
W.'s  books  at  this  date,  and  which  I  intended  to 
give  him  ;  I  hereby  give  it  to  him  and  release 
him  from  all  cl.iim  in  respect  thereof."  ^V.  suli- 
sequently  went  into  a  somewhat  hazardous  busi- 
ness, and  aftcrwanls,  becoming  insolvent,  made 
an  assignment  under  the  Insolvent  Acts.  In  a 
suit  instituted  by  the  otHcial  assignee  claiming 
this  money  for  W.'s  creditors,  the  court  allowed 
parol  evidence  to  lie  given,  shewing  that  suuh 
release,  thougli  absolute  in  form,  was,  as  to  one- 
half  of  the  nmount  transferred,  intemled  to 
create  a  trust  in  favour  of  aiu.ther  son.  A.,  his 
wife  and  ehihlreii  ;  and  the  court  being  satistied 
of  the  truthfulness  of  such  evidence,  refuseil  the 
relief  asked,  and  dismissed  the  bill  with  co.sts. 
A'.^v  v.  li<a<l,  23  thy.  32.'). 

Held,  in  this  case,  that  although  ecpiitj'  has 
aniiile  powers  to  supply  ^^(>rds  of  inheritance  in 
a  deeil,  no  ease  was  established  for  the  reforma- 
tion of  the  deed  in  (luestion,  Tnixt  and  Loan 
Co.  V.  Clarb-  <t  «/.,  3  App.  H.  429. 

A  court  of  eipiity  will  not  give  relief  by  way 
of  rectification  of  a  written  agreement,  merely  on 


'  the  ground  that   one   of   the  jtarties  mjii 

\  stood  its  true  construction   and  V)<^n\  etj 

the   time  of  execution.     Every  jiartv  to 

j  tract    has    a    right   to    assume    tliat   the 

parties  intended  it  to  operate  acconlinir 

pro]>er  sense  of   the  words    in    whiih  jt 

pressed,     t'aniphell  v.    Eilininl^t,  24  ('1^ 

;  Ju  Appeal. 

I 

'      E.  contracted  with  the  plaintiff-i  fni'  the 

facture  by  him  into  logs  of  all  thu  iiin,.  j 

on  a  certain  timber  limit  owiiecl  liv  tlif|,|i, 

during  a  period  of  six  years  from   1st  (i, 

KS()7,  for  an  .aggregate  sum  of  money  ciiual 

sum  of  .-'1.2!)  for  every  standard  lug  deliver 

accepted,  tiie  )ilaint;trs  advancing  tn  K  " 

fourtlis  thereof  as  the  work  )irogiTss,.(l,  ^ 

balance  on  delivery  of  the  logs,  nanifh-  fn 

and  every  log  accepted  and  deliwivd  a.s 

mentioned,  and  cut  on  any  lots  nuiulioi'eil 

I  the  sum  of  81. 12^  ;  for  similar  logs  cut  on 

i  the   lots  nund)ered     ■*      "^     the  sinn  of  ;* 

;  similar  logs  cut  on  any   of   tlie  In^s  nun 

*  '     the  sum  of  ■'?1.;")()  ;  for  similar  In 's 
the  remaining  lots  of  the  said  limit  tlm  i 
.'?L2!t ;  and  the  balance,  if  any,  on  thv  ouni 
of  this  contract.     And  should  it   bu  fuiiiil 

;  the  aggregate  of  the  said  advances  will  ,ii 
to  more  than  .SI. 21)  for  each  sue!)  staiiilu 
tiien  the  [larties  of  the  secoml  part  (tlii' 
tiffs)  shall  be  at  liberty  to  rcilucc  their  ,iil^ 
by  such  excess,  so  that  oncompletiniiuf  tli 
tract  they   shall    not    have   advau'/cl  aiu 

*  *  more  than  the  said  sum  of  .-<bL'!)i,i] 
such  standard  saw  log. "  K.  entered  mwin  th 
of  carrying  out  the  contract,  and  worke.l ;', 
years  thereunder,  when  he  died  iiitestatt 
letters  of  administration  were,  by  hi,  f; 
obtained  to  his  estate  ;  an  arrangeiiieiit  ii 
in  the  nu.'antime  l>een  entered  iutrp  liftwci 
plaintiffs  and  the  fatiier,  wherebv  the  iila 
were  to  assume  all  the  debts  aiicl  lialiilities 
incurred  in  connection  witli   the  cuntiM 

]  account  for  the  value  of  the  logs  gut  duti 
'  <leeeased  "at  the  contract  iii'ice."  hi; 
brought  by  the  administrator  against  tlK"i 
]il:iintitfs.  he  claimed  and  recovered  jiiil'nio 
.'r;l,S8(».,')4,  being  the  balance  remaiiiiiii;  d 
the  intestate's  estate,  conumtiug  the  i.ria'i 
saw  logs  at  .'?1.2!)  each,  which  the  Cimrtui 
moll  Pleas  determined  was  the  sum  inn 
chargealile  under  the  agreement.  'I'liiiilaii 
insisting  that  the  wonls  "  contract  inicc'  ii 
the  sums  of  i}',  $\.\'2h,  and  .i*!.,"!!).  acwM; 
the  section  from  which  tiie  logs  wi-rf  nlita 
•  tileil  a  bill  in  Chancery,  seeking  tn  iuvf 
agreement  with  the  administratdr  v.iiiul  ii 
respect,  and  obtained  a  decree  t'ur  that  [I'.r 
although  the  administrator  awinv  that  k 
never  entered  into  such  an  agrciiKiit.  Hi 
peal  to  the  Court  of  Appeal,  that  (lt\r't 
reversed  with  costs;  and  the  hill  unltmll 
dismissed  with  costs.     Jh. 

See  ('(.KttfK  v.  Baron,  21  Chy.  "il.  \<.  l.'fc>, 

See  also  Doiiiiiiiun  Baiik  v.  Hlnir  't'li. 
V.  i)!)l  ;  CiiDK  run  \.  ]]\lliiiiitiiii,(h-iii,vy 
n.   II'.  Co.,  27  Chy.  <J5. 


VI.  Lost  Dekiis. 

lx)S8    of    mortgage,    when    a  ilifiiia. 
Mamuli'ij  V.  Boyli,  25  C.  1'.  23!),  [i.  fm. 


-^ii!    '< 


it  one  of  the  imi'tit's  iiiijmi,l,r. 
ennstructioii  ivn'^  I'T'^l  'fltot  at 
seL-utioii.  Kvery  y.wty  tn  ann. 
■iglit  to  assuiuu  tliiit  till-  „tln., 
■il  it  to  oiienite  acconliii- tn  tht 
if  tUu  words  in  wliiiU  it  is  „. 
phi'H  V.    Kdifoi-d",  -i  Cliy,  \yi 

d  with  the  i)l;viiitilT-t  t',,i-  tliennim. 
II  into  h>ij;s  of  all  tlio  jiiiif  tiiuK.t 
uil>er  limit  owiieil  hy  th.'  iiliiintitf,, 
hI  of  six  years  fruiu   1st  iiot.il..r, 
.'jjregate  sum  of  mont-y  fiiiml  tml,, 
or  every  staiidanl  log  lU'liwiv.'i  aii.i ; 
))laiiit;'tr!*  ailvaneiiig  tu  K  "thrtt. 
)f  aa  the  work  progri'sscl,  ;ai,lt!ie , 
livery  of  the  logs,  n;iiii>'ly,  fur  rati 
L'  aeeeliteil  ami  delivL-ri'il  :is  iil,„ve  I 
lul  eiit  on  any  lots  uinuliereil    *     ' 
I'J.i  ;  for  similar  logs  ciit  on  aiivf,:' I 
ii)ered     *      '     the  sum  ..f  t«l;'iV,t| 
cut  on  any   of   the  lo.js  mini'.. 
m  of  .Sl-oO  ;  for  similar  1m_s  ,;; 

g  lots  of  the  wuil  limit  tlu  -i;; 

ive  lialaneo,  if  any,  on  tlv  i.'.ii!!vl(ti„nj 
aet.     Anil  shouhl  it  he  fonn.i  tkj 
oof  the  said  .advaiu'cs  will  .lui.isjtj 
1  81.-'.'   f"i"   '■''*'-'''   ^"'■'''  ''t'""l-ii''ii.^j 
rties  of  the  secoutl  I'art  (tli'j  i.Lui,! 
c  at  lilierty  to  reduce  their  ailv:;ii:J 
CS9,  so  that  oneonipletiniinf  tlu-ivj.l 
shall    not    have   adviin.^eil  .ind,  [.jjl! 
than  the  saiil  sum  of  sl.'J'.t  l"i-c.ii.i| 
rd  saw  log. "   K.  entci-ed  uiion  tii,tBk| 
out  the  eontraet,  and  \vi>rki'.l  VrtnJ 
under,   when  he  died  iutest.iti',  ssij 
idiniuistration   were,    hy  liis  fa&r.j 
1  his  estate  ;  an  arrangomeiit  !;--, 
itime  licen  entered  into  het« 
id  the  father,  when-hy  the  ;!    : 
lune  all  the  deUts  and  lial.ilii:.-  ■ 
connection  with   the   e.iuti:i  :, 
the  value  of  the  logs  gi|t  ov:. 
'  [\t   tiie  eontraet   priee."    lii  ,i : 
the  administrator  :igaiiist  the  iftitsl 
f  ehiimed  and  recovered  jmlgiiMiti)^ 
licim'  the  lialance  remaining  liuc  a 
u's  estate,  eomimting  the  la-iauitM 
.■<1  .'J'.)  each,  which  the  I'lmrt  hiO* 
determined    was  the  sum  [I'xf^ 
ninler  the  agreement.    Tla^  iJaiiitf 
it  the  wonls  "  conti-.u-t  \nio'  iiku 
If  !j!l,  r^l.l'i;^,  and  .•^l.."'it,  acoi.m;iii 
from  which  the  lugs  wvw  >km4 
in  Chancery,  seeking  ta  luvctifll 
with  the  administrator  varirl  ii; 
i,l  obtained  a  decree  lor  that  iiiri-, 
lie  ;^dmini^trator  swore  that  I 
■ed  into  such  an  agrciiieiit. 
,  Court  of  Apiieal,  tliiit  .ort' 
■ith  costs;  and  the  hill  ..nl.TOl^ 
rtith  costs.     /''. 

I..S  V.  Uarun,  -21  Chy.  'ii,  1'.  !■*■ 
\j)onniiwn  Bind- y.  Bhur  rl  ,:I.M 
tn»i  mu  V.  Wdliiiill""^  '■''•'.'''  "'"'''"^ 
,  -27  Chy.  95. 
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DEFAMATION. 

PmVII.KiiKI)  COMMUNIOATIOX.S,  4433. 

\KKHTiX(;  Pkk.son's  in  Tkade  ok  Bi'.si- 
NK.>s.  44:U. 

IvMoiiu.fTV  OK  Um'itnkss  fok  Society, 
44;?.'). 

IV,  (IHAROK  OK  Pf.hjikv,  44.35. 

V.  p.\RTi(ri.ARS,  443G. 
Vj.  Damaoes,  44.3(i. 

I  Vll.  Aroi-oi'V,  443(). 

fTIlI.  C'ROnVAI.  ISFOKMATION,  443G. 

I.    riUVII.EOEI)  CoMMUNIC.VriOKS. 

Thi'  plaintifT  heing  a  moinhor  and  a  viee- 
*psii!ont  "f  the  Coinmoreial  Travellers"  Associ- 
|«t''ii.  inoor]ioratcil  hy  37  Viet.  c.  ill!,  1).,  was 
t-br'nl  with  using  al)n.sive   langu.age   towards 


could  not  send  their  money  through  the  jjoat 
otHco  they  had  hetter  rise  in  reliellion  at  once. 
Defendant  then  wound  up  his  letter  with  a  de- 
mand upon  Iv..  as  their  representative,  to  have 
the  "scoundrel  removed  :"  thatlieha<l  "hroken 
up  7  or  8  uumey  letters  and  used  the  money  for 
his  own  i)uri)ose  ;" — Held,  that  the  judge  at 
the    trial    hail    rightly   ruled  that  the   occasion 

■  of  writing  the  letter  was  not  privilegeil  ;  and 
that  on  the  authority  of  Fryer  r,  Kimiersley, 
15  ('.   B.    N.    .S.   4.30,   the    violence    of   the  lan- 

;  guage  was  so  much  in  excess  of  the  occasion 
as  to  exclude   it  from  the  rule  as  to  privileged 

;  communications.     Om/inni  v.  Crozici;  44  Q.  B. 

I  378. 

I  The  plaintiff  had  heen  the  agent  of  the  defen- 
d.ants,  an  insurance  company.  Having  left  them, 
he  entered  the  service  of  another  ciimpany,  for 
whoni  he  successfully  canvassed  among  dofen- 
ilants'  customers,  asking  tho.se  whoso  policies 
were  about  to  expire  to  insure,  not  telling  them 

,,,  „ _    .  „     _,      -    ^    that  ho  was  acting  for  another  comi)anj'.     The 

v<iilent  and  other  mcmhers,  and  with  im-  '  defeinlants  gave  evidence  tlvit  he  asked  several 


L't  at  a  meeting  of  the  directors.    A 


It  I'l- 

|pr.i''treii"iiiicl 

|{,„.;,nittue  of  seven  was  ,-ip))oiuted,  of  whom  the 

l)hiitilTchi)sc three,  to  investigate  these  charges, 

Ll  tmir  of  the  connnittee  m;ide  a  re])ort  finding 

Jif  clwrtres  prove<l.     This   report  was  adopted 

,-tlie;»9siici'itioii,  and  the  directors  afterwards 

fessid  a  resolution  exiielling  the  plaintitl".      The 

flsiiititf  nppealed  to  the  next  general  meeting, 

livh  ileeidcd  to  let  the   ajipe.il   drop,    and  to 

the  action  of  the  directoi-s  ;    hut  at  a 

llisf'H'iit  general  meeting   the  residution  of  ex- 

lii.iiiw.as  rescinded.     'I'lie  railw.ay  conip.anies 

iillieen  iiotilied  hy  the  defemlants  of  the  ]dain- 

*  removal,  hy  which  he  was  compelled  to  jiay 

C^'iior  tares  than  if  he  had  heen  a  memhcr.    The 

i.iiitilf  i)iihlished  a  paper  purporting  to  he"  on 

ieiidl  iif  the  associ.-itioti.    in   which  the  whoh; 

battvrw,)*  discussed  in  an  address  from  himself. 

i  wrvotl't'iisivc  and  violent  language  was  used 

(jiviiils  tlio  president  and  other  mcmhers  ;  .and 

iulirt'L'turs.  ill  reference  to  this,  p.assed  a  reso- 

jti'.ii  ivpiidiiiting  the  publication  as  being  on 

Ihh'iif  the  association,  and  censuring  the  ])lain- 

liii  strong  language  for  its  appearance.     The 

liintilf  having  sued   the    association    for   the 

iiiiUinn.   and  for  the   libel   contained  in   the 

dilution  -.—Held,  that  the  plaintitT  could  not 

*ver:— tli.it  the  ex])ulsion   by  the  directors, 

jtlnut  having  thein.selves  tried  the  matter,  and 

(tlinut  iiiitice  to  the  plaintiff,  was  informal  and 


of  their  customers  to  renew  their  policies,  with- 
out mentioning  that  he  had  ceascil  to  l)e  their 
agent.  The  defendants'  otficers  were  informed 
of  all  this,  .•uid  that  lii>  was  rejiresenting  himself 
as  their  agent.  Tuder  these  circumstances, 
defendants  published  in  a  newsjiaper  this  adver- 
tisement. "Caution.  X.B.— Xotwithstanding 
the  false  statements  of  (plaiiititf  1  to  the  contrary, 
he  is  no  longer  an  agent  of  this  comi)any:"— 
Held,  reversing  the  judgment  of  the  Q.  B.  (38  (J. 
B.  7t),)  Spragge.  ('.,  dissenting,  th.at  the  pub- 
lication was  not  privileged.  Per  T'attcrson,  ,1. 
A.,  that  the  statement' was  not  protected  by 
privilege,  although  made  under  the  belief  of  it's 
truth,  if  it  were,  in  point  of  fact,  false  ;  ami 
that  if  even  the  occasion  in-eeluded  the  imi)lica- 
tion  ()f  malice,  the  privilege  had  been  exceeded 
both  in  the  language  useil  and  in  the  publication 
in  a  newsjwiier,  so  as  to  afford  evidence  of  milice. 
Per  Blake,  V.  C.,  that  the  language  would  have 
been  privileged  if  made  to  anydiie  dealing  with 
the  com])any,  but  th:it  the  privilege  had  l)een 
forfeiteil  by  its  publication  in  a  newspaiier. 
/f'llliihi;/  V.  Till'  Oiitiirio  FiiniKr.s  Mulmil  Inn. 
Co.,  1  App.  H.  483;  S.  ('.,  33  Q.  B.  ,J.->8,  p. 
1051.  ' 


II.  Afkectinc;  Persons  i.v  Trade  or  BfsrxESs. 
The  libel  sued  for  herein  consisted  of  the  state- 


; of  his  employers,  not  his  ow 
igeil  lihel  was  jirivileged.     ('Hthhirt  v.    Tin- 
\\wrml  Tnvdkrn^  Ai^xocintioii  of'  Canwht, 
III  H. 578. 


il:tlwt  the  plaintiff  therefore  was  not  ex-.         ,    .        ,    ^  ,,    .  .,       ,  .     . ,. 

Wa,. alleged,  so  that  there  was  no  cause   of  '  in«"t.in. substance,  that  the  plaintitls,  who  were 

iiiithfrefur:  that  any  h.ss  sustained  was  the    '"•""™''V':-? '''  ''fe'll^""'H  '''\'H  ^^■'•'•;''  ^•'••"•g'»g 
,-n  ;  ami  that  the  <  !',■'"",/     \      -''•  ^T^  !""t;">'  their  n.ds,  whereas 
tUe  (letendant  could  furnish  the  same  ami  even  a 
hetter  rod  for  7c.  to   10c.  per  foot,  and  that  de- 
fendant, having  a  thorough  knowledge  of  the 
lightning  rod  business,  felt  it  to  be  an  iniiiosition 
I'.!.iiilai)t  wrote  to  R.,  who  ^yas  M.P.  for  the  [  practised  by  jil  lintitfs'on  the  imblie  in  charging 
"":y  111  which  the  parties  resided,  refpiesting  ,  such  exorbitant  prices  when  the  nuls  couM  be 
1 1  liave  plaintiff,  a  postmaster,   removed  \  sold  at  the  above  low  prices.     The  publication 
I "ttiof,  lis  his  "roguery"  Avas  unbearable  in  '  was  proved  to  be   untrue,    in   that   the   prices 
!"  ility.  and  stating   that   he    (defemlant)  \  charged  by  the  plaintilfs  included  the  cost  of 
uii"t  trust  his  hankdiook  through  the  post ;  erecting  the  rod,  while  the  sums  named  by  the 
'•  stiilaintiir  should  go  to  the  bank  and  draw  :  defendant  only  included  the  price  of  the  rod, 
k  •  p  the  money  :  that  he  had  sent  a  tleclara-    although  the  publication,  as  the  jury  found,  was 
-I' the  P.O.  department  at  Ottawa  to  have  ■  intended  to  convey  the  meaning  that  they  in- 
reiimvetl ;  and  rteinanding  to  know  what  the    eluded  the  cost  of  erecting  it  also  ;— Held,  that 
trv  would  "turn  to"  if  the  (iovermiient    the  action  was  maintainable.     The  jury  assessed 
sucii  mm  in  office ;  and  that  if  the  ijeople  |  the  damages  at  S4,tKX),  but  the  court  being  of 
278 
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opinion  tl<at  under  the  circumstances  the  clam- 
agea  were  excessive,  directed  a  new  trial  unless 
the  plaintiffs  would  consent  to  reduce  the  ver- 
dict to  §1,000.  T/ie  Ontario  Copper  LUjhtniiKj 
Rod  Co.  V.  Hewitt,  30  C.  P.  172. 

See  Cook  v.  Cook,  30  Q.  B.  553,  p.  4436. 

III.  Immorality  or  Unfitxk.sh  for  Society. 

In  a  declaration  by  a  husband  and  wife  for  the 
slander  of  the  wife  in  accusing  her  of  adultery, 
it  was  alleged  as  special  damage  that  the  wife 
had  lost  and  been  deprived  of  the  hospitality  of 
friends  with  whom  slie  was  in  the  halnt  of  asso- 
ciating, and  who  now  refused  to  associate  with 
her  : — Held,  on  a  motion  for  arrest  of  judgment, 
a  sufficient  allegation  of  special  damage  to  sup- 
port the  action.  Quit' re,  whether  the  allegation 
of  the  loss  of  the  consortium  of  the  husband 
would  have  been  alone  sutticient : — Held,  that 
the  declaration  claiming  the  damages  as  the 
wife's,  although  when  recovered  they  might 
belong  to  the  husband,  was  no  objection,  and, 
at  all  events,  was  merely  a  matter  of  form  and  so 
amendable.  Held,  also,  that  the  course  adopted 
by  the  husband  at  the  trial,  with  the  defendant's 
concurrence,  in  conceding  the  action  to  be,  in 
substance,  that  of  the  wife  alone,  and  coming 
forward  as  a  witness  for  the  defence  in  sup- 
port of  a  plea  of  justification,  and  allowing  the 
case  to  be  submitted  to  the  jury  on  the  ques- 
tion of  the  trutli  or  falsity  of  the  accusation, 
would  now  preclude  the  motion  in  arrest  of 
judgment.  Campbell  et  iix.  v.  Campbell,  25 
C.  P.  3«8. 

The  husband  had  sued  the  person  accused  of 
the  adultery,  for  charging  which  this  action  was 
brought,  and  recovereda  judgment  against  him  in 
an  action  of  crim.  con.,  and  judgment  had  been 
given  in  Chancery  against  the  wife,  on  the  ground 
of  adultery,  in  a  suit  brought  ))y  her  against  the 
husband  for  alimony: — Held,  that  under  these 
circumstances  the  verdict  entered  for  the  plain- 
tiff must  be  set  aside,  when  the  j)laintitf  Robert 
Campl>ell,  if  so  advised,  might  raise  the  question 
whether  he  was  not  dominua  litis.     Ih. 

In  an  action  for  oral  slander  the  words  spoken 
imputed  to  tlie  plaintiff  that  he  had  committed 
incest  and  adultery  with  his  daughters,  and 
alleged  as  grounds  of  special  damage  the  loss  of 
the  society  of  friends,  and  illness  and  expenses 
consequent  thereon  : — Helil,  that  the  words  were 
not  actionaljle  without  proof  of  special  damage, 
incest  not  l)eiiig  a  crime  cognizable  in  our  courts ; 
and  that  the  special  damage  alleged  here  was 
insutticieut.  Putmer  v.  Solmes,  30  C.  P.  481. 
6".  C.  45  Q.  B.  15. 


TV.    CUARCJE  OF  Pf.RJURY. 

Where  a  declaration  in  slander  charged  that 
the  defendant  had  accused  the  plaintiff  of  having 
taken  a  false  oath,  meaning  thereby  that  he  was 
guilty  of  wilful  and  corrapt  perjury : — Held, 
sufficient  on  motion  in  arrest  of  judgment,  and 
that  no  allegation  of  the  oath  having  been  made 
in  a  judicial  proceeding  was  necessary.  In  such 
a  case  it  is  a  question  for  the  jury  whether  such 
meaning  existed,  or  was  intended  to  be  conveyed ; 
and  it  is  not  necessary  to  shew  the  actual  exist- 
ence of  the  suit  or  proceeding  in  which  the  oath 


was  alleged  to  have  been  taken. 
Moore,  26  C.  P.  52. 


•lA'/) 


V.  Particul.\rs. 
See  Corcoran  v.  Robb,  8  P.  1{.  4!). 

VI.  Damages. 

The  plaintiff  sued  his  step-niotliur  for 
in  having  said  of  him  that  when  his  fatliu 
he  and  his  sister  went  into  his  bedindin  a 
him  a  drug,  ..fter  which  he  went  intu  ad 
never  recovered,  and  that  the  pl.-untitf 
sister  had  killed  him.  There  was  aiioth 
for  charging  the  plaintiff  with  liavim'  idl. 
It  appeared  that  the  plaintiS'  ainl  i\ 
were  not  on  friendly  terms,  arisiii"'  out  < 
dant's  marriage  with  plaintiff's  fatlie 
defendant  was  a  garrulous  old  laily,  i 
talk  of  the  family  dilKculties ;  and  that  tl; 
alleged  were  spoken  when  the  plaintiff's 
in-law  and  another  person  went  to  see  hi 
her  to  sign  a  release  of  dower.  The  lU 
denied  having  charged  any  criminal  (iffei 
it  appeared  that  the  plaintiff,  who  was  a 
student,  had  administered  some  ineiliciii 
father  shortly  before  his  deatli,  Tlieru 
proof  of  any  actual  damage  ;  Init  the  jii 
.^500  :  —  Held,  that  the  verdict  was  ex( 
and  the  learned  judge  who  tried  the  can: 
dissatisfied  with  it  on  this  grouiul,  a  iie 
was  ordered  unless  the  plaintiff  would  n 
to  §100.  Held,  also,  that  it  \va,s  adinisi 
ask  the  plaintiff's  witness  whether  the  i 
was  not  a  student  of  medicine,  altliougli 
claration  did  not  charge  that  the  word 
spoken  of  him  in  that  diaracter.  Cook  \ 
36  Q.  B.  553. 

See  Cuthbert  v.  Cumnwrrlal  Trarcllrr^' 
atioH,S9Q.  B.  578,  p.  44.33;  ('mniMU 
Campbell,  25  C.  P.  3()8,  p.  44,3.) ;  l>„ 
Sohiieti,  .30 C. P. 48 1, p. 44.35  ;  Ouhh-kCnim 
iiiiKj  Roil  Co.  V.  Heicitt,  .30  C.  l>.  472,  p. 


VII.  Apology. 

See  Doyle  v.   The  Owen  '■iotnid  Pmi'm 
P.  R.  69. 


VIII.  Criminal  Ixfoh.mation. 

S. ,  the  relator,  a  senator  of  tlie  Dnniiiii 
president  of  a  bank,  applied  on  tlie  last 
Michaelmas  Term,  1875,  f or  a  erimiiial  in 
tiou  against  one  W.,  the  editor  nf  a  new 
for  three   alleged    libello\ta  article.-* 
therein.     The   first,  publLsiiuil  on  tin 
veml)er,  1875,  charged  the  relator  with  p 
intriguing,  alleging  that  "his  now  t.iiiii 
cular.  to  the   electors   of    South  dntari 
extending  credit  at  a  suspicious  time  to 
tions  that  control  votes,  his  inipuileut  lei 
the  finance  minister,  his  consult.itiniiw! 
(Jovernment  as  to  his  reply  to  certain 
made  against  him,  all  point  too  cle.irl,v 
fact   of   intrigues   in   political  matters." 
second  article,  published  on  the  litli  -Vovi 
1875,  accused  him  of  having  purcliaiii'il  tke 
of  three  members  of  Parliament  ou  the  m 
of  a  political  crisis  referred  to,  audofii 


l.,l 


|i^i:i':^v. 


have  been  taken,     }fi-D'itwhi^ 
'.  52. 


V.  Pakticulaus. 
a  V.  Robb,  8  P.  K.  10. 

VI.  Damages. 

Ef  sued  Ilia  step-mctliui'  for  idaiulci 
of  him  that  when  his  f:itliw\v;i,i'4| 
ter  went  into  his  l)eclriiiim  au.l  irnvj 
fter  whioh  he  went  into  a  (Id/.c,  mi 
red,  anil  that  the  vlaintitf  ;ii 


u3: 

corruption 


„„ -  J.- und 

ietl'hiui.     There  was  aiuitlur 
the  plaintiff  with  Iwiviu 
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Tlie  third  article,  published  \      Tlie  defendant,    having  been  ccuivicted  on  a 

for  libel,   obtained  a  rule 
tlie  rejection  of  evidence. 


[ '*'V  H)(],  Xovendjer,  1875,  accused  the  appli-    criminal  information  for  libel,  obtained  a  rule 

"V^f  corruption,  referred  in  terms  of  ridicule  I  nisi  for  a  new  trial  for  tlie  rejection  of  evidence, 

h  9«83crtii>n  that  he  had  never  spent  a  dollar  '  and  for  misdirection  in  ruling  that  there  was  no 

''    irchasi' or  secure  a  vote,  and  reiterated  the    evidence   to  support  the  pleas  of  justification. 

[•'J' '"if  Inlying  up  members.     The  substance  j  ITpon   tliis  rule   coming   up    for  argument  the 

•tP  libels  of  the  12th  and  19th  November  had  '  court,  under  the  circumstances,  as  a  matter  of 

"'  'imslv  appeared  in  defendant's  paper  of  the  |  indulgence,  allowed  to  be  argued  another  ground 

f-'l  September,  but  the  relator  swore  he  had  |  of  niisdirecti 


'li!'Uofiection  of   having  seen   it  : 
the  application  was  not  too  bite, 


ection,  not  taken  to  the  charge  at  the 

-Held,    l.iti'ial,  in   ruling  that   the  liliel  implied  malice. 

The  com-    whereas  the  jury  should  have  been  tuld  that,  it 


nut  muat  come  to  the  court  either  during    being  a  privileged  communicati<in,  the  inference 
tTin  next  after  the  cause  of  complaint  arose,  '  of  malice  was  repelled.     The  rule  rciniiring  any 


taken  at  the  trial, 
IS  civil  pHJceedings. 


ne  VJi"'" —  'feViililiwlht,! 

that  the  plaintiff  aiM  M.wh 
friendly  terms,  ansmy  >'"t  '.i  4ie, 
iago  with  plaintiffs  atlier.  t 
ris  a  garrulous  old  lady,  ihuik 
imily  dithculties ;  and  that  the  w , 
,  8poken  when  the  plaintiff's  l.Min 
Miother  person  went  to  see  kno 

a  release  of  dower.     The  .IdtnJ 
,nu  charged  any  criminal  uSmt 

that  the  plaintiff,  who  wasiuitoti 
Ld  administered  some  niuaiciUf  to 
rtlv  before  his  death.  There  w, 
IV  actual  damage  ;  but  the  jury  ^;», 
ekl  that  the  verdict  was  exctsim 
irned  judge  who  tried  the  mmk. 
[  with  it  on  this  ground,  a  new 
.d  unless  the  plaintiff  would  r.-te 

Held,  also,  that  it  was  ad.ms* 
laintiff 's  witness  whether  the  ita 

student  of  medicine  a  though  the 

aid  not  charge  that  the  w,jr.U  ». 
him  in  that  cliaracter.    (.  ook  v. ' .) 

i53. 

Wiert  v.  Comnv'vonl  TnurWt>  U 

OB   578,  p.  4433;  nnni^l  ■' ■''.] 

VII.    APOtOUY. 

\yk  V.   The  Owm '-^""i"'  /'""'"j'-'t 


/III  Criminal  Inkokmation. 
I  relator,  a  senator  of  the  U.™^^^ 
L  of  a  bank,  applied  on  tlie  l.>t  ui 
im  Term,  1875,  tor  a  enmmal  m^ 
If  nm'  W  the  editor  ot  ;i  mm 
'"'alleged     ibellous  articles  i- '^ 

1  The   tot-l^Wishedoutluotl 
1875   charg-'l  the  rehtor  «.th  i-ll 

la    alleSthat  "his  now  t»;. 

r'the^ectors   of    South  (inUrJ 

L  credit  at  a  suspicious  tune  to  i 

fcbersofPavliainenonfte^^^ 
jlitical  crisis  referred  to,  aaaoi 


mce 


I    ,,  joon  in  the  second  term  thereafter  as  to  i  objections  to  the  charge  to  1 
,  lie  the  defendant,  unless  prevented  by  the  ;  applies  in  criminal  as  wel 

*iimulation  of  business  in  the  court,  to  shew  ;  The  learned  judge  at  the  trial  tcM  the  jury  that 
■  within  that  term  ;  and  this  without  refer-    the  defendant  must  prove  all  the  charges  which 
'""'^othe  fact  whether  an  assize  intervened  or  |  he  had  justified  :  that  the  evidence  fell  far  short 
^  •>  \s  to  the  first  article,  that  the  applicant's  \  of  (hiing  so,  and  that  in  his  ( ipinion  they  should 
"'         '  "  '  -    j.-.-^!^   •     -^    j  find  the  pleas  of  justification  against  the  defen- 

dant. Per  Harrison,  ('..I. — This  was  not  so 
much  a  direction  on  the  law  as  a  strong  observa- 
■,  -ircular  or  to  the  letter  referrcil  to  in  tlie  j  tion  on  the  evidence,  and  thcretoie  imt  open  to 
■  J  or  to  the  alleged  consultation  with  the  j  the  objection  of  misdirection.  But  it  so  open, 
imTi'uuent ;  and  these  matters  being  specilied  j  there  was  no  mi.silirection,  tor  the  deleiidant  waa 
ji  the  article  as  justifying  the  charge  of  political  j  bound  to  such  proof,  and  the  idjservation  was 
Ctriiniiug   the  court  .should  have  been  informed    justified  by  the  evidence,  set  out   in  this  case. 

'   °      '-   ■     ■'  -■    ~~ '■-   — 1 1- ii i..    Per  Wilson,  J. — There  was  evidence,   upon  the 

facts  stated  in  the  reiiort,  to  go  to  the  jury 
in  support  of  the  pleas  of  justification  ;  and 
defendant  was  entitleil  to  a  new  trial  for  the 
misdirection.  Ueijina  v.  WUkiuMni,  4'2  «',>.  B. 
492. 


ith°reirM'd  to  them,   so  as  to  enable  them  to 
whether    they   formed  ground    for    the 
The  information  as  to  this  article  was 
mim  refused,  and  the  applicant  left  to  his 
liuaiy  remedy.     Rt(jina  v.   Wdkinaon,  41  Q. 


iTlie  denial  on  such  an  application  must,  as  a 
lie  l)e  full,  clear,  and  as  speciHc  as  possible  ; 
y'sU  the  circumstances  must  be  laid  before 
^  court  fully  and  candidly,  in  order  that  they 
ay  deal  with  the  matter.     Ih. 

[per  Wilson,  J.,  upon  the  circular  referred  to, 
,  upon  other  documents  set  out,  and  which 

lire  Drought  before  the  court  by  the  defendant, 
.  charge  of  political  intriguing  was  so  far 
iuuied  that  the  application  should  be  refused 

itliis  ground  also.     //'. 

I  The  charges  in  the  second  article  were,  on  the 
fcUvits  set  out  in  the  report,  held  to  be  sufhci- 
dlv  denied.     There  was  no  affidavit  of  their 


The  libel,  which  formed  the  subject  of  th*-' 
first  count,  began  liy  saying,  "Thei)arty  reieried 
to  by  us  as  the  head  of  a  imblic  institution,  who 
purchased  three  votes  at  the  time  of  the  crisis, 
is  the  Hon.  .1.  .S.,"  the  in'osecutor.  The  second 
count  was  upon  an  alleged  libel  in  which,  liesides 
specific  charges  against  the  prosecuttir,  he  was 
said  to  be  the  most  corrupt  m;in  in  Canada.  I'er 
Harrison,  C..J.— The  defendant  was  not  entitled 
to  put  in  evidence  an  article  in  a  previous  is.sue 
of  his  paper,  charging  the  iirnsecutor  with  poli- 
tical intriguing,  &c. ,  oil  which  a  criminal  infor- 
mation had  been  refused  to  the  prosecutor  ;  nor 
a  letter  written  to  the  i>roseeiitor  alleged  to  be  a 
recpiest  to  supply  money  to  be  used  for  corrupt 


il  no  suggestion  that  the  defendant  had  j  purposes,  there  being  no  eviduiice  tendered 


y personal  knowledge  of  the  facts  on  which  the 
irgts  rested,  so  that  he  would  be  prejudiced 
fk'ing  excluded  as  a  witness  on  his  own  be- 
As  to  these,  therefore,  the  infonnation 
f  granted,    Ih. 

Trinity  Term,  1876,   an  application  was 

Be  for  a  criminal  information  against  defen- 

its,  fur  the  publication  in  their  newspaper  of 

lain  alleged  libellous  articles,  on  the  23rd  and 

I  March,  and  25th  May,  1876,  respectively, 

Ipst  the  applicant.     On  shewing  cause,  the 

Bilants' affidavits  reiterated  the  charge,  giv- 

I  liarticulars,  and  pointing  out  that  B.,  a 

joawlio  could  prove  their  truth,  had  since 

[  namely,  in  June.  These  athdavits  had  been 

le  hands  of  the  apphcant's  solicitors  for  up- 

U  of  six  months,  but  no  affidavits  were  tiled 

Iply ;  and  Easter  term,  commencing  shortly 

ithe  puhlioation,  had  been  allowed  to  elapse 

put  moving.    Under  the  circumstances  the 

Ication  was  refused,  but,  in  view  of  the  yiru- 

land  unwarranted  language  of  the  articles, 

Vt  costs,     lieijiiia  v.  Kelly  et  al.,  28  C 


anything  done  by  him  in  pursuance  of  such 
letter.  Per  Wilson,  .7. — Such  evidence  was  ad- 
missible ;  but  as  it  was  not  formally  pressed  the 
rejection  of  it  formed  no  ground  for  a  new  trial. 
Ih. 

Held,  that  it  was  no  (dijectiou  that  the  affida- 
vit described  the  applicant  for  a  ciiminal  in- 
formation as  "  esipiire "  only,  for  it  was  not 
necessary  to  shew  that  he  occui)ied  any  public 
or  official  position.  Rfifuia  v.  Tliomiixon  it  nl.. 
24  C.  P.  252. 

The  court,  following  recent  English  decisions, 
confining  the  granting  of  criminal  informations 
for  libel  to  the  case  of  persons  occupying  an 
official  or  judicial  position,  and  tilling  some  otfice 
whicli  gives  the  public  an  interest  in  the  speedy 
vindication  of  their  character,  or  to  the  case  of  a 
charge  of  a  very  grave  or  atrocious  nature,  re- 
fused leave  to  the  manager  of  a  very  lar^e  rail- 
way company  to  file  a  criminal  information  for 
libel,  on  the  ground  that  he  did  not  come  within 
the  description  of  persons  referred  to.  Bejina 
V.   Wibon,  43  Q.  B.  583. 
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DISTRESS. 


DKMANl). 


On  one  of  HL'V(!riil  executors — SutHciuncy  of. 
See  Till  Priiriiiiinn!  ('or/iiiriifion  n/ llnicev.  Cro- 
mni;  •-••2  (,>.  1!.  ;V.»1,  p.  l.'iOO. 


DHSCltHTlDN  OF  LAND. 

I,  Jn  Contracts   for   Sale  oi'   Land — .Vc- 
Sai.k  tiF  Land,  3393. 

II.   In  Aitions  of  TuksI'ass  to  Kf.ai.  Pho- 

I'KKIY — Sir  TUKSI'AS.S,  378."). 


DILAPIDATION. 

Sir  Sai.k  <IF  J^ANI>. 


DISTRE.SS. 
1.   For  Rknt. 

1.  Pr,:^nlls  Di.ltivillillij,  443'J. 

•J.   J/oir  mill  Whire  tu  U  Alai/i,  443i). 
3.  Xii/irr  o/'  />i.-<t,rs.t,  4440. 
-1.  .V((/(  of  (I'lxii/s  DiMntiiHil,  4440. 
o.  Actiou-i  f'lr  llli'ijal  Dixtvexs. 
(a)  Ditiiiiiijix,  444L 
(1)1   Ot/irf  Ciiwn,  4441. 
0.  J-Jjfirt  of  takiwj  Xuti'  for  Ren/,  4441. 
II.   For  .MoKHiAGK  MoNKV,  4442. 
111.  Mi.<ii:i.i.ANi-oi-s  I'a.ses,  444"2. 

[.SVf.  y.'.  .V.  <j.  I'll,  i;.-,,  ell.  107,  .tecH.  Hi,  11.] 

I'^KRATA. 

[Oiiiwge  1004,  line  T,,  for  "  E.  T.  4  Vict.,' 
road  '•!  (^>.  11.  4»)4."] 

1.   For  Uknt. 

1.    Pur.-idiiif  Dlitruininij. 

Where  a  cor])oratioii  leased  property  to  a  ten- 
ant, taking  a  covenant  to  pay  taxes,  X'auKougli- 
uet,  I'.,  an<l  Spragge,  V.  C.,  lielil,  in  the  Court 
of  Appeal,  dissenting  from  the  judgment  of  the 
court,  that  though  they  might  sue  on  the  cove- 
nant to  pay,  they  could  not  di.strain.  Scnujij  v. 
C'vi'po ratio II  of  London,  28  (j.  B.  4.')7. 

Semhie,  that  an  infant  niaj'  make  a  warrant  of 
dietres.s.     'Jimi  v.  Titi/lm;  3'J  Q.  B.  3o8. 

2.  Ifiiir  and  U'ltur  to  In;  Made. 

It  appeared  that  when  the  Imilitf  went  to  dis- 
train, the  lessee's  mare  and  yoke  of  oxen,  the 
subject  of  the  distress,  had  strayed  off  the 
demised  premises  on  to  the  lessor's  land  adjoin- 
ing, and  the  bailitV  then,  and  before  makinu  a 
seizure,  served  tlie  lessee  with  a  notice  of  ilis- 
tress,  and  taking  a  bridle  from  the  lessor's  stable, 
he,  the  lessor,  and  one  L.  went  to  the  place  where 
the  mare  and  oxen  were,  off  the  demised  pre- 


;  mises,  and  the  bailiflf  having  put  the 

j  the  mare,   L.   mounted  her,   and  tlifv 

I  the  oxen  before  them  on  to  the  lessLf » 

wliere    they    put    a    yoke    on    tlioni 

I  Hagarty,  1'..!.,   dissenting,  that  tliuio 

deuce  to  to  go  the  jury   that  tln'  (lj,| 

made   off  the  demised  premisoH,   ;iiiil 

illegal,  and  in  an  action  for  the  seizure 

]  entered  was  set  .aside.     I'ei  Magaity,  ( 

j  lessor  had  a  right  at  any  time  to  ilrivc  t 

which  were  trespassing  on  his  lauil,  h.v 

lessee's  iireniises,  and   his  doing  su  jn 

j  enable    tlie    bailiff  to   distrain   CdiiM 

difference.     l\na-ij  v.  Ovita,  2(i  ('.  p.  4 

An  entry  by  a  bailiff  under  a  itixtresi 
for    rent  'nnist    be   througli    tlii'  (.nlii 

'  natural  means  of  ingress  to  the  |ilncc  \\ 
distress  is  about  to  be  made,  hi  this 
(ilaintiff's  and  the  adjoining  hduse  wt 
one  roof,  as  were  also  the  kitciieiis  in 
over  which  there  was  a  dark  jui't,  wljiil 

I  divided,  and  access  to  which  was  tliriJi; 

I  door  in  the  ceiling  of  each  kitclicn.  Tl 
acting  uiiiler  a  distress  warrant  iklivfri 

'  by  the  landlord,  entered  the  ailjdiiiiih'l) 
through  the  traj)  door  in  that  Imnsi'  int, 
and  then  removing  the  trap  diKir  in  tl 
tiff's  house,  descendeil  into  the  kitul 
distiaiued  ;  -Held,  that  the  distivss  w: 
Hehl,  also,  th.at  the  landlord  w.i.s  liali] 
bailiff's  act.  Ar-ililiiirl  \.  Uiilhiirii  1 
P.  97. 

A  bailiiT,  under  a  distress  warrant, 
and  made  an  inventory  of  "  tlie  si:vct 
and  chattels  distrained  by  nie,  viz.  ; 
sho|),  i|uantity  of  millinery,"  &c.,  " 
with  sundry  articles  on  the  jireinises 
tenant  tlien  gave  to  the  baililf  the  fi.ljin 
ceipt  :  "I  .acknowledge  to  have  iv('i,iv 
(i.,  bailitV,  all  the  goods  and  chatti-ls  i 
No.  Il3,''&c.,  "seized  for  rent,"  , to., 
delivered  to  him,  the  saiil  li.iiht)',  ui 
mauded,"  &c.  : — Hehl,  suliicient  tu  c. 
distress  executed.  Blacky.  ('oliiiimi,±) 

Second  distress.     See  La  r^/A.^/iV. 
et  al.,  4.-)  Q.  B.  7. 


3.  Xotkc  of  DUtn, 

After  tlic  distress  was  iua(h>,  thct 
being  informed  by  the  bailiff  tiiat  helia 
days  in  wliich  to  redeem,  said  he  iliil  w 
,'in  inventory  of  the  goods  to  lie  givon 
Hehl,  that  this  did  not  constitute  ,i  w 
the  notice  of  distress.     Shuliz  v.  RiUt 


4.  Sale  of  OkiOiU  Dldmmd. 

I'ndcr  2  \V.  &  ^I.  s.  1,  c.  '),  l-ooiIs  .1:> 
cannot  be  sold  until  the  expiratimini  tii 
after  a  written  notice  of  distres.s  with  tli 
of  the  taking,  shall  have  been  jriw-ii. 
case  the  only  notice  was  one  given  m 
February,  and  the  sale  took  plaec  on  the 
Held,  that  the  sale  was  invalid.    .y/i»//: 
dkk,  43  Q.  B.  155. 

The  plaintiflF  caused  the  goods  in  i|Mt 
be  distrained  for  rent  in  arre.ir  (if  a  fan 
after  an  unsucct^sful  attemjit  l)ythc 
sell  them,  they  were  sold  with  the  tenant 


^^ 


\m 


le  bailiff  baviiig  imt  tlie  liri.ll, 

mounteil  her,   ami  tlii-y  nil  .In.v, 
irc  them  <>»  t(>  tlio  li.nsu'sjiiiii.i,i.|, 

mit    a    yoke    <iii    thum  :    He 
I.,   (lisBonting,  tluit  tlifn;  \v;is  u-jj 
Jo  the  jury  that  tlu'  ilistnss  n^ 
c  aeiniseil  preinisLs,   ;ii,.UW,;f,„ 
n  all  action  for  the  mizurc  ;v  umi.nj 
setasitle.     I'ei  Mivgarty,  ('..I. 
right  at  any  time  to  <liivi'  tin-  ..alj 
trespassing  on  lii«  liin'l  '"wk  tntlj 
nises,  ani\  hi»  'hii"H  ^n  iu  nMeri' 
bailiff   to   distrain   cmiM  iiiiiki- 
/Vrur-/  V.  (>r((.s -<>  ^'.  I'-'IW. 

liy  a  bailifV  umler  a  ib^-trt'ss  wmu 
miat  be  throngh  the  (.nliinry 
uis  of  ingress  to  the  \An>v  wIrtv  tU 
iboutto  1)0  made.  In  this  tw  ti 
md  the  adjoining  house  wm  im* 
s  were  also  the  Uitehuu^^  mtlitrfij 
,  there  was  a  dark  loft,  wliioli  wmd 
id  access  to  which  was  tlinmi.ii  ' 
,  (.L-iiing  of  each  kitclu.ii.  'I'lu' lailil 
er  a  distress  warrant  dLlivfi-clt" 
dlord,  entered  the  adjoining  h.wq 
10  trap  door  in  that  Imusc  iiit.'tkl'i 
ivmoving  the  trap  door  in  th.  i-'ii 
w    descended    into   tlic   kitd.ii, 

•'-Held,  that  the  distress  \v;i> iU 
I'that  the  landlord  was  lialiW i,.rfl 
ct.     Ar'jhhiu-t  V.  Unihor  <>  /'..i; 

IT    nndcr  a  distress  warrant.  .:; 

,. 'an  inventory  of   "  tlie  s;.vd,ii 

tols  distrained  by  me,  vu.  ;  In  »i 

lantity    of   millinery,'    *;c.,   ••t;. 

idrv    articles   on    the   I'reniis.s, 

u'li'tiave  to  the  bailill   the  1(.ll..wm;J 

[  1    acknowledge  to  have  ro.'iivbl  lii 

all  the  goods  and  cliattuls  m 

j;,.      "seized  for  rent,"  So.,  "Ml 

t(,"him,    the   said  hailitV,  Am 

i  i(,y   — Held,  sulliciciit  to  (■mistituU 

xeeutod.  Jilach-v.  <-"l<nmi,,-l\t\\ 

distress.     ^^"  ^'''  ''"■^■""''■'  '■ 
,  Q.  B.  7. 

3.  X'ltici   of  D'i'<tri !■■■<. 

tlu>  distress  was   mad.;,  tlu.t.«l| 
,,,,,,,a  by  the  baihtV  tiiat  ;o  b 
,hich  to  redeem,  sai.l  he  'li|l  »"t;i> 

orv  of  the  goods  to 
nt  this  did  not  coustitutf  a « 

3C  of  distress.     Slntll 
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4.  Sale  of  O^oiU  Dhtraml 
.  o  W   &  M.  s.  I,  c.  5,  goixls  ai> 
„c'sol<i  xmtil  the  expiration ;.t  ii« 

Htten  notice  of  distress  wuth. 

ikinL'   shall  have  been  gn«i.  1» 
'^^o  1^^' otiee  was  one  given  .im 

y,  and  the  sale  took  place  0,1 

fat  the  sale  was  mvalul,    sh„U^ 

Q.  B.  15i>-  J 

daintiff  caused  the  gnails in. i..«N 
'SSorrentinarroaroumI 
u„succ..sful  attenv,   MkI^ 
I,  they  were  sold  witii  tueieuau  , 


lejm 


t  to  the  plaintiff,  and  one   I',    was  put  in 

'  ,.   who,  however,  alloweil   the  tenants  to 

*!„'  i„  jMirtsession  as   before.     Subseijuently, 

.uiuU  were  seized   antl   sold  by  tliu    slieriff 

T  executions  against  the  tenants,  wliereupon 

'^iliintitl  hrouglit  trover  :— Held,   athrming 

Mulnientof  the  (.'.  P.  {'28  C.  1'.  'Mi),  that  lie 

Id  iiiit,  as  landlord,  claim  as  purchaser  at  the 

Tii  s  aide  ;  nor  could   he  claim  as  vendee  of 

rten;uit8,  it  appearing  that  there  was  no  regis- 

iill  (it  sale,  nor  any  actual  or  continued 

„,i,t.,if  possession.     It  was  urged  in  appeal, 

the  first  time,  that  some  of  the  goods  belonged 

„„e  of  the  tenants,  and  that  the  sheriH'  seized 

f Vhe  Inwl  any  execution  against  tlieni.    Held, 

It  the  evidence  failed  to  shew  any  such  sei/.ure: 

Uiia-ie,   whether    the  objection  should   be 

iitteil  at  this  stage.     Btiruham  v.    ]\'w(d<U, 

5.  Aclioiia  fur  Itkijul  Dhtrcm. 

(a)  Vamaijes, 

lln  an  action  for  excessive  distress  the  plaintiff 
lvr,v(iver,  though  no  special  damage  be  proved. 
p,_  Colwao,  2l>  (J.  P.  507. 

£wi  action  for  an  illegal  sale  of  goods  dis- 

il  the  measure  of  damages  is  the  dillerenee 

hfrei'i  the  actual  value  of  the  goods  and  the 

buut  of  the  rent  in  ai  rear,    l.ucas  i\  'I'arleton, 

t  X  111),  -7  !-■•  J-  I'^x.  '2-iG,  distinguished. 

:\  JU/H-,  4:H,>.  B.  155. 

(b)  Other  Cusen. 
lit  (lefi'iidant,  it  appeared,  in  order  to  seize 


II,  For  Mortoacie  Mo.nkv. 


QuaTc,  whether  the  goods  of  a  stranger  could 
bo  seized  under  a  distress  clause  in  a  mortgage, 
Jjfi  Vdnmiire  v.  Heron  et  ill,,  45  (^.  IJ,  7. 

See  Miinru  v.  Coiiimercial  linililinij  ami  Invent- 
meiit  .Society,  36  i^.  B.  4()4,  p.  4274. 

See  also  Triint  and  Loan  Co.  v.  LawraMn,  in 
(l  B.,  E.  T.  1880,  not  yet  reported.       • 


III.    Ml.SCELIANEOU.S  Ca.SES, 

I'roceedings  in  insolvency  as  affecting  the  right 
to  distrain.  See  Muiiro  v.  T/ir  Comniercial 
JliiUdiii;/  awl  Inri'stnitnt  Soi-'ietij,  .'{(i  (,).  B.  4(i4,  p. 
4274  ;  McEdivardn  v.  McLean,  43  O.  B.  454,  p. 
4277. 

See  Laur  v.  White  .  /■  al.,  18  (J.  P.  'Jit.  p.  2007  ; 
Timmins  v.  Suides,  2()  C.  P.  49,  p.  437  i. 


Ills  under   the    distress,    broke   into   the 

J  liv  forcing  the  window  open  :     (Jniere,  as 

;lieri"iitof  action  of  the  plaintiff  (the  mort- 

f°the  goods)  therefor.     A  new  trial  was 

itid  iu  oriler  to  ascertain  the  facts  more  fully. 

„isv, /'/),( ,V,  37  Q.  B.  153. 

iictioii  for  distraining  for  more  rent  than  is 
cannot  be  maintained  without  a  tender  of 
Sinn  which  is  really  due  ;  and  the  excess 
ciiiinot  lie  recovered  back  as  moiu'y  had  and 
livtil.    ijn-m  v.  Taylor,  31t  IJ.  Ji.  358. 

0.  Eftd  ()/'  Tukinij  yotefor  lienl. 

Jicmore  taking  of  a  note  for  rent  will  not  take 

:  the  right  to  distrain,  but  it  is  otherwise 

.  in  consideration  of  receiving  it,  the  land- 

lexpiessly  agrees  to  wait  until  it  has  been  dia- 

Wl.     I'he  plnintiil'  being  unalde  to  pay  his 

fill  ;iiTe;ir,  defendant,  hisTandlord,  propcjsed 

01  to  "0  to  the  bank,  and  that  defendant 

jtuilni'se  his  note  for  the  amount,  on  which 

ildaiit  eoulil  get  the  money,  defendant  saying 

^if  the  plaiiitill'  could  not  pay  it  in  full  at 

r'tv  he  would  renew.     This  was  done,  and 

(idaiit  liY  discounting  the  note,  which  was 

iu-  until  March,  obtained  the  money.     'I'he 

biiuady  held  other  notes  given  for  previous 

hi.lnuuary,  however,  the  notes  being  still 

link,  the  defendant  distrained  :— Flchl,  , 

ttl.i;  eviileuce  shewed  that  defendant  ob- 

Itlie  notes  upon  an  express  agroement  that 

|iit  to  distrain  should  be  suspended  until 

(tele  dishonoured  ;  and  that  the  distress  \ 

Jure  was  uot  warranted.  SinnMon  v.  Jluwitt, 

p.  (110. 


DIVISION  COURTS. 

I.    JURISDU'TIOK. 

1.  tV/iere  Action.i   iiiitKl   lie    liroinj/it  and 

Proceedings  carrieil  on,  4442. 

2.  Other  C'((.s--.s  4443. 

3.  PruhU>ition-~Sii-  PuoHiuiTio.s, 
II.   Interi'lkaijeu,  4444. 

III.  Service  OF  SuM.MuNs,  444  J. 

IV.  Costs,  4444. 

V.  Execution,  4444. 
VI.  Xew  Trial,  4445. 
VII.  Clehk,  444(). 
VIII.   Bailiff,  444(5. 

IX.    MlSCELLANKoCS  Cases,  444(i. 
I.    Jriil.SDICTloN. 

1.   Where  Actionn  mii.-it  In  liroiijhf  anil  Prne((>dinij.< 
carrieil  mi. 

Where  the  Indder  of  a  pronn'ssory  note,  pay- 
able to  "A.  B.,  or  bearer,"  endorsed  it  over  to  a 
third  party  :— Held,  that  under  ('.  S.  U.  C.  c. 
10,  s.  71,  an  action  might  be  l)rouoht  against  the 
maker  and  endorser  in  the  I  •ivisioii  ( 'ourt  for  the 
division  in  which  the  endoiser  resided  ;  and  that 
on  a  motion  for  a  writ  of  pro!iil)itioii,  the  ipies- 
tion  whether  or  not  the  endorsement  was  made 
for  the  purpose  of  giving  jurisiliction  eouM  not 
be  enipiired  into.  Hridijr.s  v.  JJuiit/la.s,  13  L.  .J. 
N.  S.  358. — C.  L.  Chamb. — Morrison. 

Defendant  worked  at  Ayliuer,  in  the  province 
of  Quebec,  whilst  his  wife  and  family  lived  at 
Hochesterville,  across  the  Ottawa,  in  the  pro- 
vince of  Ontario,  where  his  wife  kept  a  store,  and 
where  defeinlaut  often  came  to  see  Iter:— Hold, 
that  his  reside;>ce  was  with  his  family,  and  he 
was  subject  to  be  sued  in  tiic  proiier  Division 
Court  in  the  province.  //(  re  Lml'inn  nr  v.  .Salter, 
(i  P.  K.  305.— C.  L.  Chand).  Harrison. 

Held,  that  a  railway  company  does  not  '"live 
and  carry  on  business,"  within  the  meaning  of 
32  Vict.  c.  23,  s.  7,  O.,  at  any  other  place  than 
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its  hoail  (ifliuu,  at  which  its  ItUHinoHH  ifi  inannge<l. 
Whiiru  tlio  niirniHliees  hiwl  their  priiiuipal  atntion 
at   Montrual,  ami  a  local  Htatiou  at   liurliii,  at 


which  thuy  took  {)asHoiiger8  ancl  recoivoil  goods, 

'    '  i  iilaiiitiff  ismicil   a  gariiiHhco  fluiiimoim 

againut  tin;  ('oiii]iiiiiy  out  of  tlio   Division  (Joiirt 


at  liurliii,  iiixlcr  that  Huution,  on  thu  ground 
that  they  livcil  and  carried  on  linsinusH  thuru  : 
--Held,  that  the  judge  of  said  Division  Court 
had  III)  juriudictioii,  and  a  prohibition  was 
ordered.  Statutes  rcgidating  the  practice  and 
procedure  of  a  court  a[)ply  only  to  inatterH  within 
ltd  juritidictioii,  iiiid  cannot  tic  called  in  aiil  to 
^'ivo  jurisdiction  where  it  is  in  miestion.  Alifdix 
V.  Mr(,'il/i;iiit,  '23('.  I*.  171.  Followed  in  \Ve:it- 
onr  V.  Tiirnir — T/n  (Iraud  Trunk  /'.  IF.  Co., 
GariiUliii'H,  •_'()  ('.  I'.  "iIO,  p.  \\'2\\  See  also  Ralph 
V.  Orrnl  \\'i:slv,-n  If.  iV.  Co.,  14  L.  .).  N.  S.  17'2, 
p.  31 8(;. 

See  also  Kin;/  v. 
Ilauil  V,  Dalri/iii/ilt 
V.   W'ol/iw  ,t  uL,  8  I 


FiirrvU,  8  I'.  I!.  119;  lu   iv 
8  I".  \{.  183;  In  /•'  l/olUtmt 
1!.  ISG. 


2.  Olhir  Cases. 

A  jilaiiit  ill  tlie  Division  Court  charging  that 
the  (Icl'ciidaiit  hired  of  plaiiititF  a  horne,  &c.,  to 
go  frniii  A.  to  H.  ;ind  hack,  ami  agreed  to  take 
good  care  of  the  Haiiic  as  a  hailec,  with  an  aver- 
iiiciit  that  the  ilorcmlaiit  wo  carelessly,  iVc,  drove 
said  horse,  iVc,  that  tlic  horse  was  killed,  &u.,  is 
a  plaint  in  contract  and  not  in  tort,  an<l  therefore 
within  the  jiirisdictioii.  ///  ir  Uiniihk  v.  Wihon, 
.5  P.  U.  38. -C.  L.  ('liani)}.--A.  Wilson. 

The  plaiiitifl'  sued  in  the  Division  Court  for  J$!X) 
as  the  value  of  lii.s  hor.se  employed  by  defendant, 
the  injury  coinplaiiicd  of  being  that  the  defen- 
■  laiit  allowed  till'  lior.se  to  he  worked  after  he 
took  sick,  Uj'  wliii'h  his  death  was  occasioned  : — 
Held,  that  this  was  an  action  for  breach  of  con- 
tract ill  not  taking  pro[)cr  care  of  the  horse,  and 
that  the  Division  Court  liad  jurisdiction.  O  Jirieii 
V.  /rrliiij,  7  I'.  K.  .308.— C.  L,  Chainb.-Oalt. 

The  plaiiitifl',  in  a  suit  in  a  Division  Court 
brought  liefore  the  passing  of  .3'J  Vict.  c.  1.5,  O., 
sued  for  $.30  due  as  a  balance  of  an  account  for 
board  for  self  and  horse,  which  appeared  at  the 
trial  to  be  a  balance  of  an  unsettled  account  ex- 
ceeding .'#200.  He  also  sued  for  $82  for  boiird  for 
self  and  horse  for  a  sub8e(jueiit  period,  and  aban- 
doned the  excess  of  .•>12  over  .'jilOO.  <  hi  objection 
being  taken  to  the  jurisdiction,  the  judge  .allowed 
ail  auiendmeiit.  The  plaintiff  then  altered  his 
claim,  reducing  it  to  the  §82  only,  and  the  case 
was  again  tried  and  judgment  reserved,  where- 
upon application  was  made  for  prohibition  : — 
Held,  1.  That  the  Divisiiin  Court  had  no  juris- 
diction, independently  of  the  .3!)  Vict,  c.  1.'),  8.  2, 
which  gives  jurisdiction  in  coses  of  unsettled  ac- 
counts under  §400  ;  but,  2.  That  under  that  act 
the  claim  might  have  been  investigated,  as  the 
subseijuent  iiroceedings  took  place  after  its  pass- 
ing, and  there  was  therefore  no  necessity  for  any 
amendment.  3.  The  plaintiff,  to  give  a  Division 
Court  jurisdiction  where  his  claim  is  in  excess, 
must  abandon  the  excess  in  his  claim,  and  can- 
not w.ait  until  the  hearing,  and  then  do  it.  In 
re  McKank  and  Ryan,  6  P.  R.  323.— C.  L. 
Chauib.  — Harrison. 

Held,  reversing  the  judgment  of  the  County 
Court,  that  the  commencement  of  a  suit  in  the 


Uivision  Court  for  part  only  of  im  ,,||t| 
and  endorsing  an  abandonment  of  tlioli 
thu  suniinonM,  is  not  ]>er  se  a  n^lciNi. ,, 
CC8H  ;  but  the  part  so  abandoned  ciiiiin 
for  after  recovery  of  judgment  in  ^^ 
Winiji-r  v.  Sihfiald  ft  ah,  2  App.  I!.  i'iKj 

Sec  also  In  re  Stwjdalv  anil  IIV^u//,  jj 


II.    iNTRHl'LEAOEIi. 

\  stay  of  proceedings  will  ii(,t  1,0 
under  Kl  Vict.  c.  177.  s.  7,  where  tlio  (/, 
been  sold,  the  interpleader  being  fni'the 
of  the  sale  of  the  goods.  \\'inliiii'il,,ii  v 
I..  J.  75.  -C.  L,  Chamb.— McLean. 

The  Division  Courts  .\ct,  {.'.  S.  L'. 
s.  n.'i,  does  not  authori/.e  a  Ijailiff 
claim  is  made  by  a  third  per.soii  tn  L'm, 
under  execution,  to  sell  the  u,(«nU  ii 
an  interpleader  for  the  proctecU,  a 
compel  the  claimant  to  try  his  lijriij  „ 
such  proceeds,  and  deprive  liiiu  df  ]ii 
The  claimant  having  proved  his  li,,], 
goods,  a  (iiiaiitity  of  timber,  was  tlim 
entitled  to  recover  in  replevin  aj-.iinst 
chaser  under  the  execution.  It(h'l\-  \], 
2(i  C.  P.  147. 

See  also  VlHuria  Mnliml  I'lre  1^, 
/ii'tliiini'  <(  al.,  I  App.  R.  3118  ;  Stnnirl\ 
vt  al.,  40  ii.  B.  34()  ;  i/Cal/n./lwu  v 
41  Q.  B.  272. 


III.    SeKVICK  UK  SlMMu.s.s. 

A  bailiff  may  serve  a  suiiiidohs  nut  ^f  t 
diction,  though  he  is  not  oliliged  t(p  dosi 
immaterial  that  a  defendant  is  witJKnit  tl 
diction  at  the  time  he  is  served,  if  at  si 
he  is  in  law  a  resident  within  the  juri: 
In  re  LailoHcctir  v.  Salli  r,  li  1'.  I!.  ;j05, 
Clianib. — Harrison. 

See  also  Zarilz  v.  Mann,  1<1  L.  J.  X, ; 


IV.   Costs. 

A  prohibition  was  grante<l  restriiiiiiiig 
of  the  Division  Court  frrini  proceeiliiii; 
order  for  a  revision  of  costs,  the  aiijil 
such  order  not  having  been  made  within  i 
days  from  the  judgment,  ami  suoii  nrdw 
this  case  e(iuivalent  to  a  reversal  nf  thu  ju 
on  the  question  of  costs.  Bi/t  v.  Liinm 
R.  307.— C.  L.  Chamb— (Jalt. 


V.  ExKi;rrio.N. 

By  sec.  141  of  C.  S.  U.  C.  c.  li),  it  is 
that  every  execution  "  shall  he  returnaliji 
thirty  d.ays  from  the  date  thereof ''  .'-He 
in  computing  such  thirty  days  the  day  of 
excluded,  so  that  a  writ  issued  on  tiie 
April  was  in  force  on  the  24tli  Miiy,  ami 
of  being  renewed  on  that  day  under  Si 
23,  s.  24,  O.,  which,  even  if  iiitnuluciiigt 
of  the  C.  L.  P.  Act,  s.  .342,  in  couipiiti 
time  for  renewal  of  writs,  so  as  to  nial 
days  inclusive,  does  not  afl'ect  their  ( 
duration.     Clarke  v.  Oatrett  H  al.,  28  C. 

Held,  in  an  action  for  a  false  rcturu  of 
of  fi.  fa.  goods,  that  under  see.  26G  of  tlf 
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DIVrSION  COUHTS. 
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f„r  uart  only  "f  :'"  'Utir,.  ,l.ii„,  i 
iH  not  vuv  «*;  a  ri'UiiH.Mit  thitt.f 


I'.art  Ho'iilwniloncMl  oimiMt  1„; 
ivurv  of    iii'Vt!""-'"'   '"  ""I'll 

c«  Sluyilnl''  luiil  H';/-n„,  H  1', 


Milt.  I 


111' 


nwMM 
'uid 


11,    iNTKliri.K.AtiKIl. 

inocccdiiigi*  will  mt 
t.  c.  177.  H.  7,  wl.'t'i-e  tl„ 
e  interpleailiir  hMu^  fnr  tlit'  iimr^fU 

•  the  t-"'"^"-    II'" "'"'";''""  ^''  "■  "1 

.  I,,  tlhivmb.— M'J'''^:"!' 

iont'ourtH  Act,  «'.  ,^',  >'•,  ^■■;  15J 
s  not  iiuthori/.e  ii  bailitl,  whtii  i 
lu  by  IV  thii-tl  iiui-Hon  tu  tim.ilsstiK^ 
ution,  to  soil  thu  g.KiilH  iuM  i,^ 
■lulor  for  tho  i)rocui;(U,  m\  tLm 
claimant  to  try  \w  nnht  uiwtly  t 
ails  ami  deprive  huii  .it  lu^  ;. 
mt'  having  l>r..vca  lus  right  i,  th| 
•mtity  of  tinibur,  was  thmUm^ 
recover  in  vei.lcvu.  ivga.nst  tk-w 
cr  the  execution.      f{'  ">  v.  .1/./^ Ifl 

17. 

,    Victoria    Mutual    Fui    /«■<, 
\  \w.  11.  :V.'S;  .S7Mr,„'/v. 


Q. 

7'> 


V.    '„ 


IH.  Servk'k  ok  Slmmo.ns. 

Hnay  serve  a  auumionH  out  "f  thi 
hoUL'hheisnotol.hgL'.lt'Mlo*.. 

il  that  a  (lefen.hiut  is  withdut  tin 
hthotimehoiss.vyca   ifatsiMUa 
aw  a  reBi.lent  withm  the  jur..h*^ 
Mnceur  v.  Saltn;  i\  1M!..»).- 
Harrison. 
Zaritz  V, 


Mami,  Ull..  .l-N.>.l«-j 


i.t  hIk'11  .1  writ  lias  JHsueil  against  the  gonils 

lartv  fi''ii"  "■  "I'l'i'rior  court,  iiml  a  warrant 

I'ciitii'i"  iigaiiist  till!  gi).>(l«  of  the  Hiunc  party 

'"'tlw  l>ivini<'ii  f'oint,  the  right  to  the  gomls 

'"[]  is  til  I'f  ilctiTUiilicd  \>y  tlie  prinrity  of  the 

""  f  ileiivci-y  of  the   writ  or  warrant  to  tlie 

Ihviliil'  regjH'i'tivcly,   and    not    liy  tins 

rity  „f  HLM/urc.     Held,  alHo,  that  tiic  right 

'"'uireil  liy  «'"■''   l'"'"'  'I^I'Viiry,  which   in  this 

wiwtntlie   DtviHloii  Coiiit  hailitl,  waH  iKit, 

•*,  |.{|meviili'iicesetoutiii  the  reiioit,  ilefciited 

u'liis  (imi»»i"ii  '"  cndoiw!   on  tlic  warrant,  an 


kiiii.' ' 
Acritf  "I" 


his 
►liiireil 

atile  111"'"'' 


ly  the 
11.1.1, 


name  nccti.m,  the  time  of  suoii  i 
,  jiis.i,  that  growing   croii«   are 
I  hiviKioii  Court  execution.      Itj 
,j,.ai!.i  tli.it  the  father  of  the  jierson  who 
,|.,i  IS  Uivisio"  Court  hailifT  was  the  duly  mi- 
.ilmilitl'.  an. I  the  s.m  had  no  authority  t.( 
l,iit  the  evi.lence  HJiewei!  that  the  | 
iH-ini,'  ail  ag.^.l  man,  the  s.ni  was  in  fact  1 
utiiit! '«il'"'  "■'"'  "'"*'  ^'•'"'•'ly  recogni/e.l  iiii.l  | 
t,.,l  .18  8iioh  l)y  thi!  i)laii.ti(rs  iittorney.     .l/o 
II V.  \Uhl<lt. '2^  V,.  \'.  191.  i 


biiitei^ 

fur  him  ' 
»her' 


IV.  Costs. 

n.ition  was  granted  restrainins!  a  pli 

vision  Court  from  vn.0f0.hnt'"lfflj 

~  revision  of  costH,  th.3  ixvv\}nb-r 

not  having  been  ma.kwithmljrtJ 

the  judgment,  an.l  such  .ir.krl«Ji! 

fe.^ivilenttoareve.-salofthe)«.bi 

testionof  costs.     /Mv.  /.(.««',,! 

hC.  L.  Ghamb.— (^alt. 

V.    EXECL  TlO^'. 

141  of  C.  S.  U.  C.  0.  \%  it  js*1 
1  o);,Uion  "shall  be  rtturnalilemtif 
Ivr  execution     sat"'  „  ,,  j 

Ivs  from  the  date  there.;!  pH  M,a 
Kfng  such  thirty  daysthe , lav  of  .^ 
80  that  a  writ  isaud  on  th  -Ml 
/in  force  on  the  24th  May,  an  cai^ 

Trenewed  on  that  day  unaer .,-  .^l 
'  O    which,  even  if  intixKUicngte 
'LP   Act,  B.  342,  in  comv.itj.j  1 

bluBive,    does  "ot  aQ.tth.''^ 

lin  an  action  for  a  false  .•eturuoM 
goods,  that  under  sec.  2G6  of  thel] 


lleiKi 
fcrt  atf 
lg«':ili. 
L  ill 


jlie  Ittiik,  tlic  throe  .lefendauts  ( '.,  aii.l  the 

hint  K.,e.ich  ha.lexe.niti.iiis  in  the  Divisi.m 

liimt.iiie  l>. ,  ill  the  hail. Is  of  .lofen.liiiit 

'is  l).iilitV,  who  sei/iMl  the  go.i.ls  in  .[ues- 

„...uly,  IS".'),  an. I  a.lvertisc.l  thcin  f.ir  sale. 

()'(',  uive  notice  of  claim,  iiml  there  wiis  an 

lerpltwlt'i' hiitween  hiiu  anil  the  himU,  on  whieii 

|ji;meiit  was  given   on   ,'lOth    November,  187."), 

Biiat  the  cliiimaiit.     <  )u  the  l.'ith  X.)Vember  an 

Imwnt  ill  iiiHolveni:y  issue.l  ayain.st  I).,  the 

r.„tiim  .lelit.ir,  aii.l  the  othcial  assignee  gave 

(tiie  thereof  to  the  hailifT,  defeii.laut  Cowan, 

1011  the  4tli   l>eceiub(T,  being  iii.lemnitieil, 

ltl,egiiii.lM.    The  plaiiitifV  claim. mI  as  a  pur- 

ifor  fr.im  '"'•,  wli.>  ."laiiiied  uilIim-  a  ch.attel 

.,..„.  fiDin  1).,   .lat.>.l   •->")th   .laiiiiary,  187.'), 

i.Sifiiiiie.l  the  g.i.iils  on  '27tli  Xoveiiilier,  187."), 

ithc.itfi.'ial  iissignce,  who  knew  n.ithing  of 

jiiit.'rplfa.lor,  nii.l  s.tl.l  them  to  the  plaintifl', 

II  ffliiiiii  the  hiiilift'  took  them.     The  i)laintift' 

iKf  sueil  ill  tresp.ass  and  trover,  was   ii.ni- 

-Hel.l,  that  as  between  the  i)!aiutitF  an.l 

itxeouti.iii  ci'e.lit.irH,  the  iilaintifF  by  tho  iii- 

ipleailer  ju.lgmeiit  was  iiostponed  to   thoin  : 

tthe  assignee  had  priority  over  the  execution 

Iditms,  Imt  ii.it  necessarily  over  the  plaintiff 

Bortfjaijee ;  an.l  a  new  trial  was  granto.l  in 

tr to .leteiiniiie  whether  the  plaintiil"  couhl. 


VI  (.   Cl.KHK. 

Tiieie  is  11.)  .ibligation  ujion  a  inuiiici[i.'ility  to 
provi.le  iiii  .(ttice  for  the  clerk  of  the  Division 
('.mrt.  (ir'nlui  v.  Tin-  (.'iii'iiiirntion  uf  tlir  City  of 
llnmilUiii,  :i7  (>>.  H.  .")1U. 

Hel.l,  n.)t  iiecesHary  in  a  .leclaration  against  a 
clerk,  ih.irgiiig  that  he  "as  such  clerk  mall- 
ei.msly, it.'.,  issue. 1  ii  warrant  of  c.immitment,"  to 
alh'g..  tha*'  it  was  so  issue. 1  without  the  or.ler  of 
the  ju.lge  Mrlh-hh  v.  Jluintril,  12  L.  .).  N.  S. 
2,S0.     ('.  <;.— Diirtiiell. 

Defemlant,  clerk  of  the  Division  Court  of 
York,  sent  a  trans.'ri(it  of  tho  entry  nf  a  jmlg- 
I  iiieiit  r.'eiivere.l  thi'reiu  by  tlie  plaintiil'  t.)  one 
M.,  the  Divisi.iii  f'.mrt  clerk  of  Kssex,  with 
.liri!cti.iiis  to  rt!iiiit  th.'  money  by  post-.itiice  .)r.ler 
I  or  by  eh.!i|ue.  M.  having  reovore.l  the  money 
1  iiaiil  it  int.)  his  privati!  acoiiiit  at  Mell.  Ur.)s., 
private  bankers,  an.l  sent  their  che.pie  to  .lefen- 
.lant  for  the  am.iunt,  as  he  iia.l  been  accustomed 
t.)  il.i,  wlii.iii  the  ilef.ndant  ackuowleilge.l  in  the 
foU.iwing  wolds;  "  Mel.cish  r.  liieharls  ;  re- 
ccivi;.!  from  the  1).  (',  clerk,  Wiii.ls.ir,  .S70.4()." 
I'lef.ire  the  ch.'nue  was  preseiiteil  Med.  Br.)H, 
faile.l,  an.l  th.'  iilaintill  siie.l  ilefeii.lant  for 
the  m.iiiey  :  Held,  reversing'  tli(!  ju.lginent  of 
the  C.)unty  Court,  tliat  the  clieiiue  an.l  receipt 
oper.'itc.l  as  payiiieut  between  M.  an.l  the  defen- 
dant, an.l  that  the  plaintitl'  was  eiititle.l  to 
r.ic.ivi'r  the  iii.uiey  fnnn  .lefen. lant  as  money 
rt'ceive.l  to  his  use.  Mi-L<Uh  v.  //inrnnl,  ',i  Ai)p. 
|{.  503. 


VIII.     li.VII.IhF. 


To  an  acti.iii  against  a   Division  C.)urt  bailifif 

j  and  his  sureties  f.ir  neglect  to  lixcciite  a  writ  or 

return   it  in   ilu.;  time,   an.l   for  a   false  return, 

ilefeii.lauts  ploa.leil  that  the  execution  was  not 

I  enf. irce.l  owing   t.)   a    threat   by    tho    principal 

I  crc.litors  .if  the  ilebt.ir  to  place  him  in  insolvency 

'  if  it  was   proceeile.l   with,    and  that  while  the 

■  go.ids  were  lieing  a.lvertised  for  sale  an  attach- 

i  ineiit  was  issued  against   the  debtor,  and  the 

'  plaintilfs  suU'eie.l  no  damage  in  conse.iuence  of 

,  the  broaches  .allege.l.     At  the  trial  the  jury  were 

.liroctc.l  t.)  tin.l  a  vcr.lict  for  defendants,  on  the 

;  ground   that  this   plea  an.l   another   had  been 

\  provoil  ;   -Hel.l,  reversin-.;  the  judgment  of  the 

,    .      ,  -  ,.  ,  , ,       (.'.)unty  C.mrt  of  York,  that  it  w.as  for  tho  jury, 

«ii...  up  the  insolvency  procee.lings  and  the  |  _^,^,^  J^^  f,,,.  ^,^^  -.^^  ^^,  ^^^  whether  the  bailifF 's 

inaction  had  canse.l  the  plaintiffs  damage  ;  and 

.Semble,  also, 
that  under  sec.  221  of  the  D.  C.  Act,  K.  H.  O.  c. 

to  nominal  dam- 
of  duty,  without 
my  actual  .lamage.  Before  the  com- 
mencement of  this  action  the  plaintiffs  had  taken 
summary  procee.lings  against  the  bailiff  for 
neglecting  to  levy  under  sec.  220,  when  their 
complaint  was  dismissed.  Held,  no  bar  to  this 
action,  which  was  brought  under  sec.  221.  Xer- 
Itch  et  al.  v.  MnUoi/  et  al.,  4  App.  R.  430. 

See  Stewart,  v.  Cowan  pt  al,  40  Q.  B.  .346,  p. 
4202  ;   McDouijall  v.    Wadddl,  28  0.   f .   191, 


jini  the  assignee,  recover  against  defendants. 
i,8.c,m.l  trial,  the  jury  having  found  a  gen-  ,  ^  ,^^^^  ^^j.^,  ^.^^  thoref.,re-or.lered. 
fc  vwUet  f..r   defondants-Hel.l,    that    the    ^^^^^  ,,,^,^,^^  ^^^   .,._,,  „f  ^,^g  ,,  ,, 
femtf,  unless  sunigun.ler  and  by  authority  of    ^-   ^,^^  i,laintiti's  were  entitle.l 

I«s'g|'f.fl''twl»'«*^th«[<2^™«""«^-'.'1«»«^.  lagLs  upon  pr<M,f  of  a  bre.-ich  < 
Inormh   to  avail  himself  of  the  assignee  s  |  ^,^^^^.j,^^,  J    ,^^^,,^^1  ,,„,„ 

\\  and  the  verdict  was  affirmed.     (Juwre,  if 

Mere  otherwise,  whether  the  plaintiff,  on  the 

lence  set  out,  could  have  recovered  against 

lieien.Lints  as  for  a  joint  trespass  or  conver- 

ijCulkKjIuin  V.  Cowan  et  al,,  41  Q.  B.  272. 


VI.  Npw  Trial. 


|l(l,  that  C.  S.  U.  C.  c.  19,  s.  107,  giving  the 
k  power  to  grant  a  new  trial  within  fourteen 
Lis  imperative,  and  that  the  judge  has  no 
t  to  grant  a  new  trial  after  the  expiration  of 
len  (lays.  Mitchell  v.  Mulholland,  14  L,  J. 
1 55. 

\Bdl\'.  Lamont,  7  P.  R.  307,  p.  4444. 


4445. 


IX.  MiscEiXANKOcs  Cases. 


,Socs.  24  et  secj.  of  the  A.  J.  Act,  1873,  autho- 
rizing the  examination  of  parties  to  a  suit,  does 


"•♦.J 


4447 


DOWKR. 


i'd^ 


/';>:' 


not  npiily  til  hivininn  f'ourtM.      tt'iHiii'f  et  ill,  v. 
KUiolt,  ;J7  <.>.  n.  .'WO. 

Am  til  Hii)>iititiitiii){  (iiio  ilt'fi'iiilitnt  for  nniitlK'i' 
uiulur  mil'  1 1").  /.'.  Ill  limn  il  nl.  v.  SaiU,  H  V\  \\. 
Not  yiii  iHHiit:il. 

(/imrc,  wlu'tluT  tliin  tourt  will  in  imjr  oumu 
uriuit  im  injunction  to  iTNtniin  lui  action  in  tliu 
T>i\  ixion  ( 'oiirt.     /lewiinl  v.  /lairiK,  5  Cby,  'i'M, 


IMIMICIIJ;. 
HeoJinMii/)  V,  .SiiiiiiMiii  1 1  III.,  14  ii.  H.  -13,  i). 

iftor). 

Suc!  iiIho  niiiiiiiillihl  V.  HmokM,  10  L.  J.  N.  S. 
145. 


uplit'iil  from  till)  iimMti'r'M  rrport,  .jftif  .^^ 
pliiini'il  ili'lay  of  Nix  nioiitliH,  vvaM  irfiiH 


uplioiil  iroi 
pliiini'il  ili'l, 

'I'liii    Hunk   of  Wliiti'liiivcii,    ;i7 


i»o\vi:i!. 

I.    Itioill'  UK. 

I .  Miiiiijmji'i/  Pt'oprrtii,  4447. 

II.     HaK    ok     C  <NVi;VANlK     OK     DoWKl!     AM) 

FoKKKiri  .  ;•;. 

1.  liij  J'JIiCtioil. 

(rt)  A cii /iHiKj DiiUKiK or Ui'i/iii'sIm, 4448. 

2.  Apjilii'iiHoiix    to    VoHVi'i/    Fri'v   from 

lh„r,  r,  444!». 

8.  Sliihiti  (;/'  Liiiiitiilionx,  4450. 
4.   I'liriii  ii/'  Ciiiin  i/iinci',  4450. 

III.  AssniNMKsr  or  Dowku,  44."iO. 

IV.  SaI.KoK,    IMIliK  I'lXK.n  TION,  4450. 

\' .  Ai  r  I  o  N  s  A  M  >  S  u  rr.s  vo  u. 

1.  riniii;,,,,,  4451. 

2.  JJaiiHiiji.i,  4451. 

X  Other  Ciisis,  4451. 

VI.     HlliUTS  OK  I'lKlllASKK.S  WllKKE  THERE  IS 

Dlt.standinu  J)o\veh,  4451. 

1.  StMciJir  Pi  rl'iirmniiri'  for  Siilv  of  Lmnl 
irlicn  (idiiii  Jnr  /htinr  JJ.ciiii — Si'p 
Sl'I'.tlKlC  I'F.KKOliMANCE. 

Vll.  Mis(  Ki.i.ANKois  Casks,  44,52. 

[S<<'  /.'.  .S'.  <).  t:  .';,T,  K.  I'll.] 

I,   RrciiT  OK. 

1.   Mortiidiji'il.  ProiH'rty. 

{Sa'  42  Vkt.  c.  J  J,  O.] 

A  wife  joined  in  a  mortgage  made  bj-  her  hus- 
band for  the  jiurpose  of  barring  her  dower,  and 
he  subseiiuently  mortgaged  the  eijuity  of  redemp- 
tion, to  which  deed  she  was  not  a  party  : — Held, 
that  she  was  entitled  to  dower  oh  against  tlie 
second  uiortgagee.  Held,  also,  that  under  G.  C). 
220,  the  mastei',  in  hia  subseiiuent  report  in  a 
suit  for  the  sale  of  the  mortgaged  premises  by 
the  first  mortgagee,  had  power  to  report  the 
widow's  claim  to  dower  against  the  second  mort- 
gagee  as  a  "special  circumstance."     Leave  to 


Hon    11. 

N.  S,   ((4,  iliHtingiiiNlii'il.     //mrr  v,    liv,/ 

K.  252.   -(."hy.  Chumb.     'I'uylor,  M„Hhr, 

Wlieriui  woman  joinH  with  hir  IiiihIiiiihI 
her  iliiwi'r  in  croiiting  ii  iiiort;^  i^f  f,,|'  „, 
a  debt  to  \\vr  liUHliaml,  and  iiftir  liinilm 
lanilH  iiri'  Mold  during  the  widnu  'n  lilitiin,' 
Itntitk'd  to  doWIT  out  of   till!  whole   \,i|,„. 

mortgaged  pri'iiiiMcN,  and  not  onlynnt,, 
value  lieyond  the  inortgagi!  debt.  Itiiiiii\ 
2.'«('liy.  207. 

NN'liere  in  a  Miiit  for  [lartition,  a  sali!  In  i 
of  :tii  entati',  Hubject  to  a  niortpij^i.,  hcii 
debt  of  the  aiuM'Htor,  ami  in  wlmii  lij,  ^ 
joined  to  bar  lier  dower,  tlic  nm.itrr,  Ii,,(i,| 
muting  the  dowx'r  of  the  wiilow,  hIkih 
deduct  the  costs  of  the  suit  ;  tlii'  ujiJuM' 
in  such  a  caHe  being  to  have  her  dnwir  cmt 
groHH  value  of  the  estate.  'I'lii'  inUii^i 
pui'diuHe  money  of  the  cMtate  ho  hhIiI  iiiim, 
to  run  on  the  .'{Ist  March,  IS75,  .unl  tlm 


of  the  master  bore  date  ihe  .'Ird  I'l 


iMUury, 


An  appeal  on  tiie  ground  tii.it  the  imiHtir 
'  have  com[iuteil  interest  oii  the  miiiii  ii||ii« 
I  dower  from  the  former  date  \\;is  ilj, 
j  with  eoHts,  the  court  aHHiimiiig  tli.if  tin' 
!  of  the  dower  was  ascertaini'd  iit  the  i|,it|. 
J  report,      jtoan   /'.  1  >avis,  2.'{  < 'hy.  •Jl)7,  .mi 

and  followed.       Liinlninj   v,    l/nnlini/,  ■'') 

210. 

Held,  on  rehearing,  (atllrmiiij,'  tliu  nn 
I'roudfoot,  V.C,  25  Cliy.  27tl,)  that;in„i 
entitled  to  dower  ill  lands  ciii  whicli  nIioih 
decearied  hnsbaud  bad  jniiu'd  iu  iiv.itiujr;, 
gage  to  secure  a  debt  of  the  iiu.'<li:iiiii  ;  ^n 
111  ascertaining  such  dower  the  valmi  i.f  th,. 
estate  is  the  basis  111  com|mt  itioii,  iKittlkail 
of  surpkis  after  cliscliargiii;,'  the  iljiim 
mortgagee.  (ISlake,  \'.  ( '. ,  diNsrutiiiK,  wj; 
of  opinion  that  the  amount  of  tlie  Hiinili 
paying  the  mortgagee  the  full  aiiniinit  (if 
interest  and  costs,  was  the  imiiur  mhh  (, 
pute  the  value  of  the  dower  U|iiiii.)  |),w, 
The  hank  of  Whitcliaveu,  I,.  U.  tiChy, 
oliserved  upon  and  distinguisiud.  ituliat 
HohirtKuii,  25  ( 'hy.  48(). 

As  to  dower  in  hinds  mortgageil,  iimltlie 
of  42  Vict.  c.  22,  s.  2,  U.,  .See  Cili-ni  v 
8  l*.  11.      Not  yet  issued. 

See  also   ////'/«'  v.    linrlnii,  8  I'.   |{.  in, 
HuiikbiK—  Harticn  v.  Jlojik-'uLi,  8  I',  i;.  100. 

.See,  also,  "  Mortuace,"  p.  l'3i'I, 


II.  Bah  or  Oonveva.nck  ok  Duweim.v 
KoRKKrn;i(E. 

1.  By  Eh'Hitin. 

i  (a)  Accpptiiii/  Dd'iscn  <ir  A'cydi.-v.-, 

I      The  testator  devised  as  followM  ;  "To  la 

I  loved  wife  A.  M.  I  give  and  di'visc  a  fal 

suthcient  support  for  her  natural  life;  uria 

I  of  any  disagreement  between  liur  iiiiiliithiri 

I  bers  of  the  family,  I  give  and  bei|iii'atli  tlici 

!  part  of  my  house,   witli  .an  annuity  niti 

dollars  in  cash,  to  be  paid   lial,  yearly, 

and  beijueath  to  her  also  the  use  »f  flicwd 

which  she  must  have  free  access  witioiit 


41^ 

niiiHtcr'K  n'lMirt,  nftcr  iin  ui„.<. 
nix  iiic.iitliH,  wiiM  nfiiHi.l,  |i;m. 
„W    of  Wliitflmvcii,    ;17   L    r 

•hiviiii'.    'f'^yi'"".  •""^'"■' 

uii  joins  with  lit^i'  ImKliuml  tnlur 
roiiliiiH    '^  iiii>|-tKi«f  fur  mviinn. 

l\irmK  tlio  wi«l«>w'«  lilitimc,  Aw\t  I 

.,.!•  (lilt  llf    till!   Wluilr    \,lllllM,l  th, 

iiiiHcH,  anil  ii"t  "iilv  out  III  thdtl 
lio  lll«•^•t^;lW• 'l^'^'^-    /'"""v./Mm, 

Muit  f<»'  i.)urtititm,  ii  muW  Im  dnlirul 
^iil.irut  to  II  inortv;:iKi'.  «m\m^^ 
u'cHtoi-,  !">''  '">  «■'"'■''  lii»wii*bl 
liiT  iloWiT,  tlu'  limHtrr,  liclmv  ,,,t, 

loWlT     "*'     till!     willow,    kIkiuM    i;„t 

«tn  ol'  the  Hnit  ;  tlu'  wi'ldWKritli; 
,l„,i„^  to  lmvi'lifr'l"W'r(mt"itl;, 

f    tllll    I'Htlltl!.        Till!     iutllVSl   III    tte 

luV'f  tli'i  i!Htat«!Ho  KoM  ci.immin,! 
ofUnt  Mivirli,  1H7.'.,  and  tliMq-n| 
.  horc  .livto  llii!  :inl  I'llMiiuiy,  Iv 
I  till"  Krouiiil  tliiit  tlic  iiiiirtU  r  ^\. 
cil  iiitorcxt  on  tin;  huiu  iilliiw.    ■ 
the    t'oriiiiT   'liitf    was   ilism... 
tho  ooiivt  aHHiiiiiinn  t)ut  tli,-  vViJ 
•r  waH  aHci'i'taiiu'il  ;it  llif  il;it.  >■<  •■J 
an  r.  l>avi«,  'JlM'liy.  ^-'OT,  „itr.v  ■' 
a.      /<i/i'/'«'i/  V,    /.'"'/<";/.  •:.! ' 

,  rohoariny,   (alliniiinK  tbu  "nlr 

aowi'riw  laii.tsoii  wliidi  sliu  aii.rnd 
„sl.aii.lluv.l.ioiuf.liii.'>v;amt;,n,,.,rt| 
uro  a  .M't  of  tlio  hus  ami;  ,11.1  •.! 
,,i„j,sui!h.l..worllu;Valur.u:tli.w.. 
■Insisof  I'ouiimtilinll,  llnttluMli.MJlil 

•ifter  aisi'liai-gin-  tlio  cliuiu  m 

(lUakc,  V.  r.,.hss.>iitii.K,«i,.. 

that  tho  amount  nt   llu!  suqfc, 

,„„,tj-ii>rci!  th.!  full  ^>"i"""t  "'  '"'•« 
'"       '^  *'- n .•.„„.,•  sUlllt" 

Ihiwjiini 

'liY.  Uiv; 

/,'.,/.f,".'.(i  1 
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llloriK-iB^^    -■  , 
I  cost-*,  Nvas  the  i!Vo,Hi 
1.1.' of  the  aowiT  ui"ii..) 
1  WhitohaviMi,  1..    V.  '< 
.,,,1  an.l  aiHtinguishi.l. 
••r.  Chy.  48(). 
,,veriulan4sn...rtga^t.aa,.lU;o.JJ 

ot  yet  iHHUuil. 

llart  V.  /^o,ii».s.  8  l>.  U.  100. 
.^also,  "MimT(;A.;r„"l'.'-;:«l. 

,,  „ii(!<'NVF.vANrr.oi.lHAvr.i;Av: 

l'\)Ul'HI'l''  KK. 
I.   By  l-:i<rthiil. 
)  Acrei>lin'lD< '''>"'■' ••'■l^"l"'"'' 
tator  .leviacl  as  f-'l^tviiM  i"  ' 


,,ii I'  wiiatever.     I  k'^*'  '^ii'l  lii'i|ii(!ath  almi : 
iv  liitliivi'il  wife  all  tlie  riiriiitiire  in  tiie  north  I 
^'\j  tlii'lioUNC  "  :     llelil,  that  tluM  iiail  not  the  i 
^j  .t,i|'  putting  the  willow  to  el(!i't  lietw(!('n  her 
fliriiml  tliepii'viHion  nnnle  for  her  liy  the  will; 
Itluituhe  wiiH  entitleil  to  an  enipiiry  an  to  the 
"itii'ii'lii'V  I'f  tl"'  eittate  to  allow  her  the  liei|iii'MtH 
"  i„.r  (iiviiiii'.  aH  alHo  her  dower  ;  ax  in    l.u|)]i  r.  i 
l!,|'li,   II!  t'l'y-    '•'»"•      '''"'7'/'.'/  V.    Miiri,lu),'2r> 

(iiy.'*"'  ! 

Ti*tiitcir  heiiiieatheil  to  hiit  wiilow  tho  nnniinl 
.(•fiiiii  flic  real  ami  iierHonal  eMtate  iliirinu 

irrwiiii'wli I  anil  uiitil  the  t!lileMtMon  attainuil 

I  bis  niaiei'ity.  for  the  Hiiiijiort  of  lierMclf  ami  thu 
ImamU'inuii'',  eilneation,  ami  MUitport  of  all  the 
chiMwi '''"■'"*•'  *'"'"'   ""'•""■ity  ;  ami   after  the 
il.ltst  iittniiii'il  twenty-one,  ami  aH  each  ruaeheil 
tllat  W.  ""'  iueonio  to  ho  jiaiil  to  them  projior- 
.,!„illv    after  making  aniiile  proviMion  for  the 
LiiKirt  of  till'  willow  (Innng  her  wnlowhooil  : 
h'i'i  nut  til  iinlieati!  an  inte'ntion  on  the  iiart  of 
Lti'itAtnr  tip  K'v«  ''*■'■  ''''"  '"   '•''"  "f  <i"wer. 
i„i,;/,iic  V.  ./(«•/(•( ",  •-'•'>  '  'hy.  '".>H  ;  aflirmcil  on  re- 
,e«iu(;.2:<'l'y.  '<>"• 
veain"  liiiMiiii  V.  Jliilnti'tn,  '21  L'liy.  41. 

2,  /l/i/i/iVii'ioic*  t'l  Cunvrij  Frrr.  from  Domi: 
%fm  Vid.  c  S,  .•..  .W,  <>.,  no  ■   /.    .v.  O.  ,:  l-Ji;, 

An  iinler  will  not  he  made  untler  40  Viet.  c.  8, 

,'x>  !>.,  alliiwing  a  himhaml  to  convey  his  lamlH 

eiriini  the  ilower  of  liiR  wife,  nnlcHH  it  cloarly 

Birirntliat  hIh!  in  not  entitled  to  alimony.      J{c 

iI.;/m,  7  1'.  K.  '.Jll.-C.  L.  ('hanil).-(lalt. 

i  Xhi)  atliilavit  nf  Hcrvico  of  notice  of  an  appliua- 
fcii  to  convey  land  free  from  dower  nnder  4(,* 
ihct.c.  8.  9.  S't,  muHt  identify  the  person  Herved 
Ithe  wife  nf  the  api>licant.  /ii  re  Mcdiilii,  7 
IK  3I()._(',  L.  ('hanih.—(i Wynne. 

Iwiicre  ujioa  siieh  an  apiilication  the  hns- 
Itileil  nil  altidavit  statnig  that  he  did  not 

Buw  where  his  wife  waH,  ami  another  aHidavit 
Itgeil  that  she  lived  at  St.  t'atharinea  for  Home 
Be  with  one  M.,  as  Mrs.  M.,  notice  of  the 
iplk'atiim  Wiw  directed  to  he  advertised  twice  a 
lek  for  three  weeks  in  a  newspaper  at  St. 
Itli.iriiie9.     /'*. 

iTlm  court  will  not,  acting  under  the  R.  S.  O. 

\\%,  9.  10,  oriler  a  eonveyanco  free  from  dower 

liwife  living  apart  from  her  husband,  unleis  it 

pcwn  that  the  party  inovinjj  is  nnahle  to  servo 

bee  of  the  intended    application    upon    the 

it,  or  that  she    lias    left  her  huahand  and 

txprcssed  her  deterniinatioii  never   to  re- 

1  to  reside  with  him.    lie  Camphell,  25  Chy. 

|U|uiii  such  an  application,  alleging  that  the 

"i  hill  been  living  apart  from  her  hushand  (the 

[tit.uner)  for  two  years  in  consecjuence  of  her 

ilttroua  conduct,  the  respondent  denied  the 

jdtcry  and  other  misconduct  charged.     The 

Itifluer  produced  as  evidence  the  decree  in  a 

I  for  alimony,  in  which  he  had  set  up  her 

[Itery  as  a  defence.     The  decree  dismissed  the 

I  awl  did  not  state  the  ground  of  dismissal : — 

',  that  such  decree  was  not  sufficient,  and 

ippHcation  was  refused.     In  re  Campbdl,  25 


,1.    Slilltllr  nf  l.'iMlihlHoM, 

Although  a  willow  is  honnil  to  liring  her  action 
for  dower  within  twenty  vcarw  from  the  death  of 
her  hiiNhaml,  the  Htatiite  liiniting  that  time  iIihiii 
notapply  where  the  widow  Im  liiought  iiiiw  illingly 
liefore  the  einirt,  and  hIic  only  HcekH  to  rediieo 
the  iinioimt  of  rcntx  i'liiU'>{iil  agaiiiHt  her  hy  Hot- 
ting oir  what  mIic  JH  entitled  to  iih  dowreHH.  I.n'itt- 
liiir  V.  Jiirkix,  '.',■>  Chy.  'J'.KI.  Hut  me  S.  (',,  in 
part  revcrned  on  rehearing,  'J7  Chy.   101. 

See  aldo  t'riinur  v.  iUitiii,  27  <  'hy.  <>3. 


4.    Fiinii  of  t 'nil ri  1/(1  iifi, 

Wlu^re  a  widow  piirported  to  releane  "All  my 
dower  *  *  in,  to,  out  of  all  that  certain  *  ' 
lot  "  to  two  or  more  tenants  in  eonimon  :      Held, 

(1)  that  her  dower  wan  gone  in   the  whole  lot; 

(2)  that  till  re  was  no  ai  rnial  in  favour  of  the 
other  teiiantH  in  eoninion.  Mrlhuriiiiil  v.  Mv- 
Dniniiul,  !.■.  L.  .1.  .\.  S.  112.  .\I,  (1.  Tayhir, 
Miitlir. 


\n.    AssKlSMKNr  OK  DoWKK. 

The  IniHliand  of  deinandant,  heing  iioHMcMMed  of 
the  land  in  i|iieHtion,  :\  l(K)  acre  lot,  conveyed  it 
to  S, ,  20  acres  heing  at  the  time  cleared.  After 
alienation  Honu!  70  aeren  more  were  cleared. 
Defendant  having  admitted  demandant'H  claim, 
tlieHlieriirappoint(!il  eoinmisMioners,  whoawardeil 
demandant  m(!V(!11  acres  of  the  cleared  and  four  of 
the  uncleared  land,  'l"he  land  in  iitiestion,  at) 
well  an  that  in  the  neighliimrliood,  liad  greatly 
increased  in  value,  and  liesides  the  clearing  had 
heen  improved  hy  fencing  and  huildings  ;  but  uo 
iiart  of  the  bnildings  was  awarded  to  demandant. 
It  appeared  that  the  <  iimmissioners  had  con- 
Hidered  the  ciearing  of  land  a  permanent  im- 
provement under  see.  'A't,  siib-s.  2,  K.  S.  (>.  c. 
'i!>,  but  that  they  did  not  award  any  portion  (>f 
the  land  cleared  by  tin;  purehaser  to  the  de- 
mandant;  -Held,  that  the  report  should  not  be 
disturbed  unless  upon  the  clearest  evidence  of  its 
injustice,  and  no  ease  was  made  in  the  present 
instance  to  induce  the  court  to  interfere.  Per 
-■Vrmour,  .1.  The  clearing  of  land  for  farming 
purposes  is  a  permanent  improvenjent.  Itubiuet 
v.  rhhrlnii,  44  ().  J?.  337. 


IV.  Sai.k  ok,  iiNDKK  Execution. 

The  (juestion,  whether  the  ri^;ht  of  a  widow  to 
dower,   which    is   not   yet   assigned   to   her,    is 
seizable  under  common  law  process,  or  is  only  so 
liable  in  equity,  considered  and  treated  of.     In  a 
suit  for  administration,  it  was  found  that  the 
widow  of  the  testator  was  indebted  to  the  estate 
in  a  considerable  amount,  and  the  plaintiff,  a 
creditor  of  the  estate,  sought  to  set  off  her  in- 
debtedness against  the  amount  which  might  be 
found  due  to  her  in  respect  of  past  as  well  as  of 
future  dower  : — Held,  that,  whether  her  right  to 
dower  was  or  was  not  exigible  under  common 
law  process,  the  creditors  were  entitled  to  this 
relief ;  but  aa  part  of  her  indebtedness  was  com- 
posed of  rents  received  by  her,  she  was  entitled 
to  retain  one   third  of  such  rents  by  way  of 
arrears  of  dower,  and  thus  reduce  the  amount  of 
her  indebtedness.       Williams  v.    Kei/noltlH,    25 
Chy.  49. 
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EJKCTM  KNT. 


i'  ^ 


Siiioc"  the  10  Vict.  c.  S,  (>,,  wliicli  is  i-ctnispcc- 
tivo  ill  its  iiiKir.'itiiiii,  tlu^  ri^iit  of  ii  woiiiiiii  to 
«l(>\vur,  ;iH  Well  (luriiiK  tlu'  lite  of  lit'r  Imsliaiid  as 
nftur  his  ilc'iMi,  is  sncli  iiii  liiicii'st  in  lauds  as 
can  III'  siilil  iiiiiliT  !v  Ii.  fa.  at  law.  A/liii  v.  Kiliii- 
hiini/i  l.ilV  Am.  ('«.,  •-'.")  Cliy.  ;«H!.  Sco  S.  V.,  'li\ 
V\\y.  1!»L'. 

V.  AciiiiNs  AMI  Sins  I'lik. 

I.   I'tiiiiliiiij. 

To  a  (li'daratioii  in  ilowrr  aj,'ainst  tliroe  dcfoii- 
dants,  siig^cstiiiL;  that  wliili;  one  drfrndant  had 
not,  anollur  had  apiicari'd,  and  ai'knowh'di^cil 
till!  tmiaiii'y  of  till'  fivi'liold,  I'.iid  iiinsL'iiti'd 
to  di'iiiaiidaiit  having;  jiidLjint'iil,  and  ).;oiii>;  on  to 
di'i'lari'  .i^ainst  tlio  tliinl  (hifomlaiit,  I'laiiniiig 
daniajii's  for  diti'iilion  of  dower,  tlii'  third  di:fnii- 
dant  di'innni'd,  on  the  ground  that  as  tin.'  at'tion 
was  aij;aiiist  thri'i'  defendants,  the  [ilaiiitill'  eonld 
not  reeover  daniaijes  for  detention  of  dower 
against  him  alone:  Held,  .•illirining  the  jndg 
liient  of  (iwyniie,  .1.,  tli.it  the  deelaration  was 
good,  an. I  that  the  ohjeetion  was  not  the  snltjeet 
of  ileiniirrer,  Imt,  if  a  good  ohjeetion,  only  a 
grouiul  for  inoving  tn  set  asich'  the  deelaration  for 
irregularity.  Held,  also,  that  it  was  not  neees- 
Bary  to  allege  that  deni,iii(hiiit's  hnsliand  had  dioil 
8iii»uil.     i'itiiK  rtiii  V.  (li/f/ii  is/,  43  {}.  \i.  ol'J. 


2.    /)(iiiiiiiirtf. 

Held,  following,  liiit  not  assenting  to,  Linfoot 
V.  DuneoiiilH',  -211'.  V.  4S4.  that  under  .S'J  Viet, 
c.  7,  s.  Hi,  ().,  jndginent  for  seisin  of  dower  is 
tiiial  and  eonelusive  ;  and  in  siieh  a  ease  a  ilefell- 
daiit  oannot  he  proceeded  against  for  daniagcs. 
Ciiiiiirvu  V.  HilflniM  it  al.,  7  I'.  U.  184.— t'.  L. 
(.Ihainli.   -Armour. 

Where  such  judgnieiibhad  heeii  signed  against 
two  only  of  three  defendants,  a  declaration 
against  the  third  for  damages  was  held  not  irre- 
gular.     //'. 

.'{.   Othi  r  Cirm  /I, 

The  ]ilaintilV  lileil  the  liill  for  dower.  Defen- 
dant admitted  her  title,  but  snlmiitted  that  her 
Jiroiier  remedy   was  at   eominon   law   under  the 

Power  Act  of  Ontario,  and  claimed  the  same 
lienelit  of  tli.it  oliji'ction  as  if  he  had  demurred;- 
Held,  allirining  the  judgment  of  HIake,  \'.  C, 
that  the  jurisdiction  of  the  Court  of  t'liaiicery  in 
cases  I'f  dower  had  not  lieeii  ousted  liy  that 
statute  ;  and  that  the  defendant  was  iiroperly 
made  to  [lay  costs  u]i  to  and  inclusive  of  the 
hearing.  Held,  also,  that  under  the  existing  law 
no  deniaiiil  is  neoes.saiy  heforo  suit,      druiv  v. 

WdtiiiniJ',  1  Aini.  K.  t)17. 

Sue  also  Ihtr'm  v,  Ik'nuiHou,  8  1'.  H.  7. 


VI.  l{ioirr.s  (IK   riKrii.vsKiis  wiik.ke  thkhk  is 

Ol'TSTANIUNll  DmVER. 

Where  in  a  suit  for  speeitie  i>6rfnrinanco  the 
wife  of  the  vendor  refuses  to  join  in  the  eoiivey- 
anee  for  the  purpose  of  barring  her  dower,  the 
proiier  moilo  of  protecting  the  purehaser  is  to  set 
aside  11  siitKoient  portion  of  the  purchaser  money 
to  indemnify  him  against  the  claim  for  dower  in 
the   event  of  the  wife  snbseiiuently  becoming 


:  entitled  thereto  by  surviving  her  luis 
interest  during  the  joint  lives  of  tlic  v 

!  his  wife  to  be  paid  to  hini,  and  also  tii 
so  set  aside  on  her  deeeiuse.     Sh'iiiif 

\  irorlli,  LM  C!hy.  148. 

,See  O'Ciiiuior  i-t  <tl.  v.  Ihti/h/,  'J  .Viii, 
3400. 

See  also  Lniuilndil  \.  Stiil,l,s,  'J7  ciiy 


VII.    iNh.sCKM.ANKdls  ( '\si  s. 

The  widow  of  an  intestate  owiici'  ( 
to  live  on  the  [troperty  with  her  iliil, 
own  the  estate,  and  work  and  luanic'c 
not  till  her  dower  is  assigned,  he  aw 
should  any  interest  of  hers  be  deihicln 
whole  assessed  value,  she  not  having  tji 
nieiit  of  the  estate.  Jimrk-ri//,  Khrl'in 
7    L.  .1.  :X.  S.  'J'il.-K.  C.      liiehard.s. 

HwClii'iri// V.  (I'rrit/  llV.sVt  (•((  /,'.  ir. 
r.  118,  p.  .-{MO;  IViihiislryv.  Hii/I,  l.-i 
\).  '2\)Xi  ;  J'Miiiliiinih  Li/'i-  Ass.  <;,  y 
Ohy.  203,  pp.  3871,  38's(;. 

See  also   liniiks  v.  liilldiiii/,  '2~  (  hy. 


DUIM'ISS. 

See   Kiii'ishaw    v.  Collii  r  ii  n!,,  ;!()  ( 
p.  4324. 

See  also  ,1  riiiglrDinj  v.  (•(n/r,  2.")  ( 'li\- 


KASKMKNT. 

T.  Latek.m,    Suri'oKT  to    liniinN 
Hni.iUNiis,  4:$4.'{. 

if.  Sl'KCIKIC  rKHKOKMANrK  OK  AdI 
KtlU  HasKSIKNI'S  —  Sfr  Sl'Ki'l 
KdKMANOK,   3044. 


Right  of  way — Severance  of  tciiiiiRiit 
the  right  will  pass-^-"  .\piiuiteiianii> 
ing.  See  //arris  v.  Siiiilli.  it  al.,  1(1  n. 
3!MK). 

An  agreement  to  grant  an  cisinuiil 
necessarily  be  for  an  ea.seiiniit  i'l  [n 
(';•(((■;/  it  III.  V.  Vrtiii/,  2  App.  I!.  ."iS,'i. 

As  to  the  application  of  theOiitarin 
().  c.  108,  reducing  the  periud  el  Ijn 
tell  years,  to  the  interruption  dl  :ui 
See  Mijicel  v.  J>t)i/li',  4.")  (,).  Ii.  li,"). 

As  to  the  passing  of  easeiiiciits  hy  Hilt 
the  Short  Forms  Act.  See  A'(//'v.  ('■ 
Chy.  179,  p.  3441. 


KJECTMKN'l'. 

I.  Pi.aintikk's  Titi.k. 

J     (httstamlimj    Murtijiujn  nr 
iStrcDKjern,  44,")3. 

2.  DeinamI  of'  Pus.f(.isiiiii  ii«</ . 

Quit,  4463. 

3.  Setvral  Plmnliffs^Prw/ofTi 


^m. 


*'l 


■li:r> 

to  1,y  suvvivii>Kli"r)msl,!in.l;  U,,; 
H  thii  joint  livfw  <>t   tllr  VclMnv  ;ui4 


11. 
111. 
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44r)4 


ji;ii(l  to 


r.   14H, 


ski  II II 


V.  .Ii„, 


•<■/  «i/.  V.  lknll!l,--'^\'\''\'^-Vf..\, 


,„,lh,ad  V.  N^'W-' 


1.    MlSl'Kl.l.ANI'.«US 


•  hy.  ■,is:. 


( '  \sr.s 


V  of  im  intcKtiiU:  owiirv  nMitiiiuiiy  | 
'lu>  i.rovi.'rtv  witli  l'^'"'  '-^'Mm^.  "u-i 

,lo\vAM-  is  a«.inm'<l.  !>;■  i;-«;'*s'''l.  u«r 
,„tereHtol\iiM-slK'«l'Ml.wtnllrumt„e 
....1  viilm'.  sl\e  not  liavni.nURMiiuii:,^..' 
!  o^tato       /{-•<,.■<•<•;//.   /■;/-■"••<»  /Villi.- 


'If?  UVs^  r» 


rttv.drnu  "/ •^"  "' ';';, '1 : 
■{\40  •  \\'<tliii'<l<!l''-  """'  '■' 

':,i:.ii,nniii  i'ii'<  ■^■■"-  ''"■  ' 


fliv.  21", 


IT' 


liiUiiiiii.l, 
IHIUKSS. 


I,  Arm»(i-on>i  v.  '•'"!/' 


riiy.  ;iij 


/  ,f,'.,  :!oi'.  \\i\\\ 


'_'.->  ( 'hv 


KASKMKN'r. 

•rK\(.M.   Suin-oii'i'    It) 

111  iM>iNns,  4:u;t. 


Uni,mN(;s-.<-)| 


OK    A(il;KK.Mi:\!1 


KIC     l'K«KOUM.\N<V. 

:«144. 


(IH 


,f  ,,..vv-Scvoranco  of  tonemenU-  H 
;v^uVsH-~"Ai.imrto.wmo..   -U. 
//nrisv.  .Sm-7/Mn,/.,KM.'. 


.  a.i 


•iint  :»n  i' 


iiy 


:iS(iiH'lit  will DOl 
tll'tvl 


ecniont  to  gi' 

1,0   for   an  oas.nuM.t.M  \k 
Ani).  It.  ''^'i. 


,/.  V.  Ci-iiiij, 


theavi'li^ati.m.iftlieOutarinactlU 


«   to  th"1ntcrn"n.lum_o(  au  vasdat. 
i)<.<//r,  4.-)  Q.  H.  '•«>• 

M.f  e!iai'ni'.'i>tsl>y:i'lt.'0.1>iiklj 
Soe  Km'  V.  ('if""i" 


•t'/  V 

the 


•t  Kornw  Act 


:H41. 
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'l.AlNTlt'''  a 


TlTLK. 


Oumawlinij    Mijrt'fiiT^- 


Slmiiijei-K, 


■ny^. 


Dciiicim 


I  of  /'o.-'« 


.■<.<uin  iiiw 


:(  yiftl 


QnH,  4453. 


Til'. 


VI, 


Sr/nlM!   I'l-    DlKKKKMNT    DKKK.NfKS,  44M. 
UV  rAKTlCII.AIt    I'KKSONS. 

I,   IIiiJkiiiiI  nil'/  IVif'f,  4-\'yi. 

I'llACTIi  .U,  I'lloCKIIHUK. 

1.    Writ  III'  Siiiiiiiiiiiix. 

(ii)  Si  rrirr  i;l\  14^>'>. 
•2.  Xiilii'i'  '>/  Titif  III/  /)i'/i  mill  lit,  'i-iiiri. 
H.  K'liiiliilili'  neJ'i'iiecH,  -Ww. 
4.  TriiiK  Vi'i'il'ti't,  Jiii/ijiiii'iil,  mill  Kii'i'ii- 

Hull,  44r>r). 

',,    Aliliiiilii"'"'  of  ^'l^<ll•l'l'llilll|.^. 

(a)  Hi/  Adiliiiij  mill  S/rikimj  (.till  J'nr- 

'tii:i,  44rM. 
(li)  .V(i'((v  (</■  Tilli\  \l'>(>. 

I'KOCI'.KDINO.S. 

44r)C.. 

Ill/   Iniiiiii'liiiii    lit    (.'/iiiiii'crii—Sri'    Fn- 
,HM  lioN. 

In.MNCIION     in      IvlKCIMI'lNr, 


Stavini: 

1,    /,'(/  Moiiijiliji-i 


Out.' IN  INI 
44r,(i. 


|Vil.  Ciis'lN. 

1.  Sii-iirilH  fill'  f'w'.'*,  44r>7. 
IVUI.  I'dMrKSsATiov    KoK    Imi'uovkmknts    in 

K.IICITMKNT,   INDKH  iV.)  ( J  Kl).  111.  V.   14; 

12  Virr.  c.  ;{.") ;  ('.  S.  If.  C.  v.  <X\—Sir 
Imi'kovkmknt.s  on  Land. 


[I  111  iai,'o  1-OJ!, 
i,l"iiin;  tui'in's. 


IsKKATA. 

linu   1'2,  for  "one  month's" 


only  till)  ai)i)ointnii;nt  of  huucobmoi'h  to  trnHtces 
(load  or  li^gally  runiovuil,  and  dot^s  not  onipowor 
tliu  uongrogation  to  riiniovc  tru.stoi's  conipctiint 
and  willing  to  act.  The  tiircc  jdaintillH  ni  this 
caMC  claimed  title  under  a  conveyance  to  two  of 
tlicm,  and  to  ii.,  one  of  the  defendants,  a.s  a 
trustee  of  a  congr(;gation  nanujd,  alleging  that 
II.  hail  liecn  since  re'novcd  from  the  otiice  of 
trnstec,   and   the   [ilaintill'  T.    a]>|iointed  in   hi)i 

;  Htt!ad.  Defendants  denied  the  idaintill's'  title. 
The  conveyance  contained  no  el.anse  for  the  rc- 

I  moval  of  trnstees  or  tlii!  appointment  of  new 
ones,  and  tiie  congregation,  nnder  the  statute 
ahiive  mentioned,  had  asKiiined  to  appoint  the 
plaiiitilV   'I",    in  place  of     ii.  ;    -iield,    that    the 

,  plaintiil's  nnist  wholly  snciteed  or  wholly  fail  as 
to  the  title  alh^ged,  and  thnt  the  appointment  of 
'i'.  lieing  invalid,  a  nonsuit  niMst  he  entered. 
Linji;  V.  Miirhii.'ton  vt  itl.,  40  <^.  it.  ;WH. 


ii.   Si-;i"nNi;  i  i-  Dikkkukni'  Kki.kmks. 

(ilii:ere,  whether  a  defiMidant  can  (Irst  deny 
plaintill  's  tit'  •,  and  tiieii  claim  a  lien  for  im- 
provements under  the  .statnte.  Smilii  v.  (lihmn, 
25<!.  I'. -248. 

Iield,  that  defendants,  who  entered  claiming 
tith'  nnder  the  same  will  as  tlii^  plaintitl,  were 
properly  prevented  at  the  trial  from  setting  np 
title  hy  iiosHession  indeiiendently  of  the  will  ; 
but  to  avoid  emliarrassment  in  entering  a  general 
verdict  for  the  defendants  (two  of  the  danghters 
and  their  tenant),  the  notice  as  to  title  hy  pos- 
sesssion  was  struck  out  of  the  record.  liartiU  v. 
Biirli'lsH  1,1,  4'Hi.  15,  '."2. 

Sec  /'<rc.<  v.  /ii/roii,  L'H  {'.  ]\  'IM,  p.  44,").'j. 


I.    I'l.AINTIKKS  TITi.K. 

1  ihiifiiiiiiliwi  Miiflijii()i'S  or  Tilli'  ill  Striniijrrn. 
ITIic  eviileiicc  sluiwud  that  tlie  |)laintitl"8  son 


ill.  iSv  I'Aimcn.Au  I'ku.hon.s. 
1.    tfituhmiil  mill  Wife. 


dfiirsoiue  time  heen  in  possessnin  as  a  tenant 
|dtr  leii.sc,  at  a  yearly  rent.  Send)le,  per  ilar- 
iDn.Cl.,  that  this  also  would  ha-. '-'.  heen  a  liar 
Itlaiutill's  action.     .101111x11111  v.   Wliilr,  ^OQ.  H. 

ijuarc,  whetlior  the  defendant,  a  mere  stran-  1 


'i'hc  plaintitl"  was  married  to  lier  present  hus- 
band  in  lS5!t,  without  any  marriage  settlement, 
and  he,  before  that  year,  had  reduced  into  posses- 
sion tlni  land   in  i(Uestioi\  ;   -lielil,  that  she  w,i8 
not  entitled   to  sue  for   it   without  joining   her 
husband   in  ejectment,  either  under  ( '.  S.  11.  C, 
e.  7'i,  or  .'{">  Vict.  e.  l(i,  (). ,  such  land  not  being 
her  .separate  jiroperty,  and   the  husband's  inter- 
est luit   being  divested   by   the  last  mentioned 
ciiulil  set  up  the  title  in  the  crown  as  against ;  act  ;  and  that  she  would  not  have  been  entitled 
[ilaihtiti's' pi lascssion  for  forty  years,    k-ith  the    even    if  her  husband    had   nou  reduced    it  into 
ity  iif  tliu  ciiiwn.     Semble,  that  at  a  1  events    [lossessioii.     'i'he   patent   issued  in    IH.'Jl!  to  C, 

who  apparently  had  made  some  agreement  for 
.sale  to  i).,  who  (-ransferred  it  to  the  plaintiff. 
'I'he  [ilaintill'  in  i84()  conveyed  the  lands  to  her 
sons,  and  in  i8()'2  a  deed,  for  a  nominal  consider- 
ation,  was  executed  hy  (J.  to  the  plaintitl'.  The 
learned  judge,  who  tried  the  ease  without  a 
jury,  having  f-uud  that  this  last  deed  was  made 
to  the  plaintiff  as  a  trustee  to  enable  the  title  of 
her  sons  to  be  perfected  : — Held,  that  on  this 
ground  also  the  land  couhl  not  be  her  separate 
estate.     Joliuntone  v.   W'liile,  40  Q.  \i.  30!). 


plaiiitilfa 
liust  him. 


:  /)(«'  il 
i;W2 ; 
Ui.4483. 


cimld  have   maintained  trespass  j 
JiMin  i:f  id.  V.  lteijnolil.1,  34  (),.  ii.  j 


Vmii'ford  V.  Cohhliilike,   4  O. 
Je.i-  H  ((/.  V.  Hicks  tt  <U.,  39  (j. 


,  D'lmwd  of  PiiHsi'n.iion  mid  Nutica  to  Quit, 


'.Kiii*\.  Guy,  3(iQ.  B.  35t),  p.  2111  ;  Cok- 
Mlai  V.  Moove  et  ,iL,  44  Q.  B.  328,  p.  4357. 


3,  .9fiv)M7  Plaiutifx  -Proof  of  Title. 

e3t;  Vict.  c.  ISf),  sees.  10-12,  O.,  respecting 
roperty  of  religiuus  institutions,  autliurizes 


Defendant  entered  into  possession  of  land  as 
tfiuant  from  year  to  year  under  the  trustees  of 
H.'s  will,  and  paid  rent.  Subse(|uently,  and 
during  the  continuance  of  tiio  tenancy,  he 
agreed  to  purchase  from  Mrs.  H.,  who  was  en- 
titled to  the  rent  during  her  life,  and  paid  an 
instalment  of  the  purchase  money,  but  on  the 


""<<krt.., 


«>1 
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EJECTMENT. 


trustees  refusing  to  sAiictiun  the  sale,  she  so  in- 
formed defendant,  and  that  she  was  therefore 
unable  to  carry  it  out.  Defendant  notwith- 
standing, tendered  payment  of  another  instal- 
ment, and  refused  to  pay  any  more  rent, 
claimiiig  as  owner  under  the  agreement.  The 
plaintiff  claiming  under  the  trustees  brought 
ejectment,  and  at  the  trial  was  put  to  strict 
proof  of  his  title,  without  any  question  of  a 
tenancy  or  notice  to  quit  arising.  On  the  de- 
fence the  iigreement  to  purchase  from  Mrs.  H. 
was  set  up,  and  then  it  was  insisted  that  the 
tenancy  was  still  subsisting,  and  that  defendant 
was  entitled  to  a  notice  to  quit  : — Held,  that 
there  was  such  a  repudiation  and  disclaimer  of 
the  tenancy  as  prevented  defendant  from  insist- 
ing upon  it  as  still  subsisting.  Peers  v.  Byron, 
28  C.  P.  250. 


IV.  Pbactical  Procedure. 

1.    Writ  of  Summons. 

(a)  Service  of. 

Held,  that  a  writ  of  summons  in  ejectment 
issue;:  on  the  .SOtli  of  June,  is  effete  after  mid- 
night of  the  29th  September.  In  such  a  case  the 
copy  and  service  of  a  writ  will  be  set  aside  as 
irregular,  but  not  the  original  writ.  Fitch  v. 
Walker,  7  P.  R.  8.— C.  L.  Chamb.— Dalton,  C. 
L.  <0  P. — Moirison. 

See  also  Trusts  Loan  Co.  v.  Jones,  3  P.R.  (55. 


2,  Notice  of  Title  hij  Defendant. 

Quiere,  whether  a  defendfvnt  in  ejectment  can 
set  up  title  in  himself  by  estoppel  without  assert- 
ing it  in  his  notice.  Chamber*  v.  Unijer,  25  C. 
P.  180. 


3.   Equitahle  Defences. 

The  A  J.  Act  has  introduced  into  proceedings 
in  ejectment  "pleadings  "  within  the  meaning  of 
the  C.  L.  P.  Act,  wliich  cannot  consequently  be 
filed  during  vacation.  Muir  v.  Kidd,  13  L.  J. 
N.  S.  298.— C.  L.  Chamb.— Dalton,  C.  C.  Jb  P. 

Remarks  upon  the  loose  system  of  pleading 
adopted  with  regard  to  equitable  defences  in 
ejectment.     \Vest<jate  v.  Westgate,  28  C.  P.  283. 

The  plaintiff  being  held  in  etjuity  estopped 
from  setting  up  title  to  tlie  .and  in  question,  an 
equitable  defence  was  directed  to  be  added  in 
term,  and  a  verdict  thereon  to  be  entered  for 
defendant.     Stevens  v.  Buck,  43  Q.  B.  1. 


4.  Trial,  Verdict,  Judgment,  and  Execution. 

Judgment  in  ejectment  in  1867  for  certain 
lands  in  the  county  of  Northumberland,  and  hab. 
fac.  poBS.  to  the  sheriff  of  that  county,  who  exe- 
cuted the  writ.  Subsequently  the  land  sold 
was,  by  proclamation  of  the  Lieut-Governor, 
detached  from  the  county  of  Northumberland 
and  incorporated  with  the  village  of  Trenton,  in 
the  county  of  Hastings  : — Held,  that  the  plaintiff 
might  enter  a  suggestion  of  the  facts  upon  the 
judgment  roll,  ana  issue  an  original  writ  of  hab. 
fac.  po8S.  to  the  sheriff  of  the  county  of  Hastings. 
LeMesurier  v.  Tierney,  13  L.  J.  N.  S.  40.- -C. 
L.  Chamb.— Dalton,  C.  C.  cO  P. 


Held,  that  a  notice  to  pruceed  to  ti 
twenty  days,  under  sec.  44  of  the  Eject 
(C.  S.  U.  C.  c.  27,)  did  not  operate  as  a 
an  order  previously  obtained  by  ilefeni 
ing  proceedings  until  particulars  ni 
claimed  were  delivered.  Gilmoiir  v 
P.  R.  154. -C.  L.  Chamb.— Morrison'. 

Held,  following  Dixon  i'.  (IrayfiTe, 
421,  that  the  defendant  not  having  li 
and  his  grantor  the  length  of  possussii 
stitute  a  bar,  the  plaintiff  coming  doi 
the  righful  title  to  five-sixths  was  e 
succeed,  even  though  the  owners  of  fou 
shares,  who  conveyed  to  him  liad  be 
Xiossesaion  for  more  than  ten  years 
Teeter  etttl.,  44  Q.  B.  8. 

5.   Amendment  of  ProcenUmj^. 

(a)  Bij  Adding  and  Strikiiuj  Out  l\i 

In  ejectment  the  plaintiff  claimed  a 
of  one  S. ,  but  the  conveyance  was  not 
until  after  the  commencement  of  the 
verdict  having  been  entered  for  tlie  pla 
plaintiff,  on  shewing  cause  to  a  rule 
trial,  filed  the  consent  of  S.,  who  at 
mencement  of  the  suit  was  a,  bare  tr 
the  plaintiff,  to  be  .ulded  as  a  plaintiB', 
court  allowed  the  amendment.  \Vhit^  \ 
et  al.,  43  Q.  B.  226. 

See  Coleman  et  al,  v.    Moore  ft  al 
328,  p.  4357  ;  Bartels  v.  BartcU,  42  0 
4454. 

See  also  The  Anglo  Canadian  Mor'v 
Colter  el  al.,  8P.  R.  HI. 


(b)  Notice  of  Title. 

See  Bartels  v.  Bartels  et  al..  42  Q  1 
4454. 


v.  Staying  Proceedings. 

1.  By  Mortgagri: 

A.  gave  an  absolute  conveyance  of 
B.,  to  secure  a  sum  of  money  lent 
A. ,  and  B.  gave  a  bond  for  its  reconv 
the  payment  of  the  money  lent,  at 
day.     On  ejectment  brought  by  B. ,  afte 
of  eight  years,  the  court  ordered  that 
ings  should  be  stayed  on  payment  of  th 
piU,  interest  and  costs,  and  refused  to 
plaintiff  to  include  a  simple  contract 
curred  on  the  security  of  the  liond, 
there  was  no  writing  respecting  it,  and 
ute  7  Geo.  II.  c.  20,  under  which  the 
ings  were  stayed,  did  not  extend  to  it, 
Shuter  et  al.  v.  McLean,  4  0.  S.  1. 

Held,  that  an  action  of  ejectment  by 
gagee  against  a  mortgagor,  will  onlyb 
upon  payment  of  the  costs  of  an  .il* 
under  the  mortgage.  Trust  and  Lmt 
McOillvray,  7  P.  R.  318.— C.  L  Cham 
ton,  C.  C.  <fc  P. 

VI.  Obtaining  Injunction  in  &eit 

Each  party  to  a  suit  is  Ixiunil,  m 
A.   J.  Act,    1873,   to  apply  to  the  wi 
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a  notice  to  prt.ueed  to  trial  within 
under  sec.  44  of  the  E,iet:tnn.'ntAct, 
,  27,)  (lit\  not  operate  as  a  waivirof 
;'iou8ly  obtained  l>y  ckfuu'lant  sUy.  L 
nus  until  particulars  of  tlk  land  I 
e  delivered.     llUmoiii-  v.  Sim,j,;\ 
C.  L.  Chamb.— Mornsdii. 

Dwing  Dixon  v.  Grayfcre,  17  iVav.l 
B  (lefundant  not  having  l.y  lnin,tlf| 
tor  the  length  of  posHessic.n  to  k«^ 
r  the  plaintiff  coming  cldthe.l  witij 
title  to  five-sixths  was  uutitkl  mI 
'n  though  the  owners  of  four  i.f  tli.«l 
y  conveyed  to  him  had  lieiu  iiitii 
or  more  than  ten  years.  R'p-<>  v| 
,  44  Q.  B.  8. 

Aviemlmeiit  of  Proo'r'lhKjs. 
Addiwj  end  Strlkimj  (Jut  Partis. 
nent  the  plaintifY  claimed  as  grants. 
but  the  conveyance  was  not  exiiutd 

the  commencement  of  the  suit,  ' 
fiug  been  entered  for  the  ijlaintiil.i 
,u  ihewing  cause  to  a  rule  for  a  nti 

the  consent  of  S.,  who  at  tkcL 
t  of  the  suit  was  a  bare  trustee  id 
iff  to  be  Added  as  a  plaintiff,  ami  U 
ive'd  the  amendment.  »  /«(<•  v,  .V. iij 
Q.  B.  226. 

157  ;  Burtd*  v.  B(u-tcU,  42  Q.  Kil] 

a  The  An<j^^>  Cmadian  Mor'  \if.i.V 
,;.,8P.  K.  Ill- 

(b)  Xotica  of  Title, 
irteh  V.  Bartels  et  aL  42  Q.  B  %i 


V.  Staying  Peoceeuings. 
1.  By  Mortgivjre. 
L  an  absolute  conveyance  of  lan,l 
Icure  a  sum  of  money  lent  by  k. 
3   uave  a  bond  for  its  ro-couyeyaneej 

,ient  of  the  money  lent,  at  a  certii 
h^ectoent  brought  by  B.,af^^^^^^^ 
ryeirs,  the  court  ordered  tli at  rr*^^ 
Irid  be  stayed  on  payment  of  the  M 
test  and  costs,  and  refusec  to  M 
■to  include  a  simple  cuiitrt.khi 

bn  the  security  of  the  l.oml  Wjl 
Pno  writing  resnectmg.,  an    te- 

tn    II   c.  20,  under  which  the  pwt^ 
fcsSyed,  did  not  extend  to  It.  i)J 

It  al  V.  McLean,  4  0.  S.  1.  I 

1  that  an  action  of  ejectomvtl'P^ 
Lainst  a  mortgagor,  will  oiil  be « 
Knt  of  the  costs  of  an  al  jH 

ll\TW318-'-"^^-^1 
\c.  A  P. 

Ltainino  Injunction  in  Yji'^ 

,.artv  to  a  suit  is  Iwuml,  u---. 
'S%73,  to  apply  to  the  cort 


,  fijficbed  for  the  full  measure  of  relief  and  pro-  |  angles  of  such  lot  parallel  with  the  governing 
[f'tio'u  to  wliich  he  may  consider  himself  ■  line  to  the  centre  of  the  concession,  and  thence 
[titled.  Where,  therefore,  ejectment  was  direct  to  the  post  at  the  rear  angle.  3.  In  all 
If'  jjj'  and  defendant  limited  his  defence  to  otiier  cases,  the  side  lines  shoulcl  be  run  from 
I  irtioii  of  the  premises  only,  after  which  he  :  the  front  angles  of  the  lots  to  the  rear  of  the  con- 
i*  mnienoed  trespassing  (m  the  remaining  portion,  i  cession  parallel  to  the  governing  line.  In  trespass, 
[  ""l  the  plftintitt' thereupon  applied  to  this  court  to  try  the  boundary  between  lots  15  atul  1(5  in 
I  r*  111  injiu'ctiou  to  restrain  such  acts,  the  cimrt,  I  tiie  14th  concession,  it  was  admitted  that  the 
[  ti'iiir  iivon  the  principle  above  stated,  refused  •  original  survey  of  the  township  was  intended  to 
itke  iDulicatioii.      French   v.    Taylor,   23    Cliy.  '  be  in  double-fronted  concessions,  and  that  there 

was  satisfactory  evidence  of  the  original  posts 
at  the  north  or  rear  end  of  the  concession,  Vie- 
tween  lots  14  and  15,  and  lots  17  and  18,  but 
not  of  the  intermediate  posts.  It  w.is  admitted 
also  that  a  post  had  been  planted  in  the  rear,  in 
the  original  survey,    between   the  two  lots  in 

agreed 

the 

there- 

uf  the 

line. 


her  iiiUiie  without  her  authority,   was  refused  ; 

Vtkave  was  given  to  her  to  renew  the  applica- 
fcu  on  the  judge  being  satisfied  that  there  was 
lotaijood  cause  of  action,  or  that  there  was  a 
(Kill  lefenee,  and  that  she  had  seiiai-ate  estate 
jhle  to  execution.  Jiinktn  v.  Junktii,  7  P.  li. 
K"  -Daltun,  C.  V.  .(•  /'.  ;  Armour. 


"»**, 


VII.  Costs. 
1.  Security  for  Cu.it.-i. 


ELECTION. 

Covenant  ill  mortgage  to  pay  by  instalments, 
,t  whole  to  beeoiue  due  on  default— Evidence 
i  tlwtiou  liy  plauititl's  to  w.iive  their  right  to 
laimthe  vliole.  See  Trmt  and  Lo(tn  Co.  v. 
„„„„«,  IOC.  r.  321,  p.  2340. 

I  I'liveiiaiit  liy  lessor  to  renew  or  pay  for  build- 
-Waiver"  of  right   to  elect.     See  Rii((f  v. 
|ii,v/,;,  iV  <it.,  23  C.  I'.  50,  p  2051. 

[Election  to  proceed  against  one  or  more  of 
Lenil  (lefemlants,  under  G.  L.  V.  Act,  185(i,  s. 
i,  i.y  signing  judgment  against  such  only  as 
kvc  iii't  aiiiieared,  and  issuing  execution  thereon. 
fll  iw  shewn.     See  Kerr  et  id.  v.  Hereford,  17 

^B.  iM,  p.  iim. 

|F.lw'tion  by  plaiiititr  to  put  an  end  to  agree- 
iiti^rsale  of  land,  so  as  to  form  a  defence  to 
1  11  lor  purchase  money.  !See  JfcCord  v. 
1,  ,-,  •26C.  I*. 'JO,  p.  3428. 


EMILY  (TOWNSHIP  OF.) 

JlyJiiVict.  ch.  ()0,  sec.  1,  O., — after  reciting 
;  great  inconvenience  had  resulte<l  from  the 
Hussions  in  the  township  of  Emily  having  been 
Kiiltil  to  be  made  double-fronted,  but  posts 
I  having  heeii  in  many  cases  planted  at  the 
It  ami  rear  angles  of  the  lots — it  is  enacted 
1  iiutwitstanding  anything  iu  sees.  ^8-31, 
hsive,  of  C.  S.  L.  C.  ch.  03:   I.  Where  posts 

in  the  original  survey  planted  fit  the  front, 
it  at  the  rear  angles  of  any  lot,  the  side 

should  he  run  from  the  posts  at  the  front 
|es  to  the  rear  of  the  concession,  larallel  with 
jjjiiverning  line.     2.  Where  posts  >vere  in  the 

iial  survey  planted  at  the  rear  angles  of  any 

'h  side  lines  should  be  run  from  the  front 


ENROLMENT. 

See  SlKUENDKH. 


ERROR  AND  APPEAL. 
See  Appeal,  p.  4219. 

ESCHEAT. 

Held,    on  demurrer  (1),  that  tlie  doctrine  of 

escheats   apjilies  to  lands   held  in   Ontario;  (2), 

that  the   Attoriiey-(!eiieral  of    Ontario  is    the 

j  in-oper  party  to  represent  the  Crown,   and  to 

I  appropriate   the  eselieat  to   the  uses  of  the   Pro- 

i  viiice  ;    (3),   that  this  court   has  jurisdiction  iu 

j  such  cases  ;    (4),    that   it    was    proper    for   the 

I  Attorney-!  Jeneral,  if  he  saw  tit,  to  tile  a  bill  iu 

i  this  court    to    enforce    the    escheat  ;     and   (5), 

that   the   R.    S.  O.   c.   Ot,    is    not  ultra   vires. 

Atturiiey-dciienil  of  Ontario  v.  O'I'dlly.  21)  Chy. 

I2G.     Atlirmed  in  Appeal,      See  .V.  C,  \(i  L.  J. 

N.  S.  144. 


ESTATE. 
I.  Estate  at  AVii.i,,  4450. 
II.   For  Like,  44,"0. 

III.  E.ST.V1E  Tail. 

1.   Barrlmj,  4450. 

IV.  Estate  in  Fee,  44()0. 

\ .  Joint  Tenants  and  Tenants  in*  Common. 

1.  Generally,  44(10. 

2.  Aclionii  of  Trover  by  and  Aijainst — See 

TuovEK. 

3.  injunction  Between — See  Injunction. 
VI.  ExcHANciE  OF  Land.s,  4400. 

VIL  Estate  for  Years,  44(il. 

VIII.  Ok   Mort(».\gor  and    Mortoaoee— .^ee 
Mortoaoe, 
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Errata. 
[On  page  1242,  line  44,  after  S  O.  S.  ,347,  insert 
"S.  C,  //>.  270. "] 

I.    ESTATK  AT  WiM.. 

House  encroaching  on  plaintiff's  land — Occu- 
pation ))y  permission  of  plaintiff — Effect  of  as 
creating  a  tenancy  at  will.  8ee  Kn/s  v.  i'lii/,  3() 
Q.  B.  350,  p.  2111. 

See  also  Jfijdii  v.  Jfi/itii,  '1  App.  R.  5()3. 


II.  For  Likk. 

One  (J.,  a  lawyer,  mortgaged  certain  property 
to  the  plaintiffs.  Wlien  searching  tlie  title  to 
this  proi)erty  tlie  jilaintiffs'  solicitor  found  tliat  a 
deed,  made  in  1848  between  C.  and  his  mother, 
after  reciting  that  C.  was  his  fatlier's  executor, 
and  tliat  all  tlie  propertj'  was  devised  to  him  in 
trust  for  his  mother  f.>r  life,  and  after  her  decease 
in  trust  for  iiis  sisters,  the  defendants,  and  tliat 
he  was  iiidel>tc(l  to  the  said  trust  fund  in  the 
sum  of  £1,200,  and  was  "desirous  of  .securing 
the  same  in  accordance  with  the  jirovisions  of 
the  said  will,"  proceeded  to  grant  tlic  property 
in  (]uestion  "  unto  the  saiil  party  of  the  second 
part,"  his  motlier,  "forever."  Upon  eni]uiry  hy 
the  plaiiititls'  solicitor,  C  informed  him  that  the 
deed  was  only  intended  to  convey  a  life  estate  to 
his  nil  *■''.«•,  wlio  was  then  dead.  The  pl.aintiffs 
having  contracted  to  sell  this  i)roi)erty  after  C.'s 
death,  an  ('tjjection  to  the  title  was  raised  on 
account  of  the  deed  of  1848.  Proceedings  were 
thereupon  taken  to  (juiet  the  title,  and  the  sisters 
were  made  claimants.  N<i  evidence  was  given 
to  shew  whitt  tlie  real  agreement  hetween  the 
parties  to  the  deed  was.  tine  of  the  claimants 
sworn  that  certain  payments  were  made  to  her 
by  C.  after  her  motlier's  deatli,  but  her  evidence 
failed  to  establish  that  the  rents  as  such  were 
paid  to  her  : — Held,  reversing  the  decree  of 
Proudfoot,  V.  ('.,  that  under  the  operative  words 
of  the  deed  a  life  estate  merely  passed,  and  that 
their  effect  could  not  l)e  enlarged  by  the  cove- 
nants, which  were  in  the  short  form.  Hehl, 
also,  tliat  altliough  ecjuity  luvs  ample  power  to 
supplj'  words  of  inlieritance,  no  case  was  estab- 
lished for  tlie  reformation  of  the  deed.  Held, 
also,  that  even  if  tlie  claimant's  evidence  had 
been  satisfactory,  liting  that  of  one  of  the  liti- 
gants and  uncorroborated,  it  could  not  be  made 
the  foundation  of  a  decree  after  C.  's  death  ;  and, 
moreover,  the  claimants  were  volunteers,  being 
no  parties  to  tlie  .agreement,  if  any,  between  C. 
and  his  mother,  and  having  done  nothing  on  the 
faith  of  it.  .Suiiiblc,  also,  that  the  statute  of 
limitations  would  not  be  a  bar,  the  trust,  if  any, 
declared  \>y  the  ileeil,  being  an  implied,  and  not 
an  express  trust.  Trittl  and  Luau  Vu.  v.  Clarke 
etal,  3  App.  K.  429. 


III.   Estate  T.viL. 
1.   lidrrinij. 
A  mortgage  in  fee  sim]ile  by  a  tenant  in  tail 
bars  the  entail,     /r"*-  Lnirloi;  7  P.  R.  242.— Chy. 
Chauil).  —  -I'roudfoot. 

The  express  consent  of  the  jirotector  to  the 
settlement  is  not  necessary  to  bar  an  estate  tail. 
The  tenants  iu  tail  and  the  mother,  who  was 
protector   to  tiie  settlement,    having  an  estate 


during  widowhood  in  the  land,  jojiad  in  a  „ 
gage  in  fee,  purporting  to  be  made  luulur'tli, 
respecting  short  forms  of  niortgayts.  aiul 
taining  the  usual  covenants,  for  tliu  inin,,,, 
securing  moneys  borrowed  to  jiay  dtr  ],1 
charged  on  the  wiiole  estate,  iiiclmlin/ 
mother's  interest  therein  :— Held,  nvfisiiw 
judgment  of  Proudfoot,  V.  C,  that  in..r\.„f| 
sufficiently  a])peared,  and  that  the  c.-tati.- tail 
barred.     OMrom  v.  Palmer,  3  App.  |;.  ci 

IV.  Estate  in  Fee. 

See  Loiuj  et  ul.  \.  Anderxuii,  30  ('  p  ^if 
4428. 

V.  Joint  Tenants  anu  Tenants  in  c,,,,,, 
1.  GenervUii. 

Where  one  of  several  tenants  iu  cdiiiiiKin  . 
plaster  lied,  was  in  sole  pos.scssidii  df  t||(.' , 
perty,  and  had  sold  portions  of  the  plasti-r 
account  of  his  receipts  tlierefnjin  was  diil, 
in  favour  of  his  co-tenants.  Curliiy  ('qU,. 
22  Chy.  5()1. 

Where  a  widow  purported  to  rcleaso  "all 
dower  «  *  *  in,  to,  out  of  all  tli.it  wrl 
*  *  *  lot,"  to  two  or  more  ti'iiaiits  in  ci 
mon  : — Held,  1.  Tliat  lier  dower  was  i.'i.in..iii 
whole  lot.  2.  There  was  no  accrual  in  faviiu 
the  other  tenants  in  comuion.  M'-I>nirimi\ 
McDenrmld,  15  L.  J.  X.  S.  1 12.  -  .M.  ( ).-Tavi 
MaMer. 

Seinble,  that  service  f>f  notice  to  iktirmini 

lease  uixrn  one  of  two  jctiut  tenants  is  siitlici< 

liarrett  v.  Mcrehaitts  Bank,  2()  (liy.  40!), 

See  //(■)•)•  v.  ]yeHton.  et  nl.,  .S2  (,».  H.  40:.',  p.  Z\ 

See  also  Kennedy  v.  Haft  man,  27  Cliv.  .'is), 


VI.  Ex(.'n\Ni;E  of  L.vn!is. 

Wliere  two  owners  of  land  effect  an  exiliini 
and  mutual  conveyances  arc  extcutud  lit«e 
the  parties,  and  one  of  tlicui  loses  the  e>n 
conveyed  to  him  in  coiisei|ueiice  of  tliu  want 
title  in  his  grantor,  lie  is  not  "Migod  turtsuit 
an  action  on  the  covenants  in  tliv  ilfod  oimt\ii 
tlie  prin)erty  to  him  ;  but  may  lilo  a  liilliaij] 
court  for  a  rescission  of  tlie  bargain,  ainlaMt 
ration  of  the  lands  conveyeil  bv  liiin.  //•.. 
^ »</(')•,  22  Chy.  525. 

The  evidence  of  acts  or  ilcelaiMtimi-  of 
father  to  rebut  the  presumption  ni  ailvaiutiM 
must  be  of  those  made  antccciltiitly  t 
temporaiieouslj'  with  the  traiisaiticin, 
immediately  after  it,  so  as  in  ufftot  to  loriii 
of  the  transaction  ;  but  tlie  sulisenueiitarti 
declarations  of  a  son  can  be  usud  iij;riiii*t 
and  those  claiming  under  liini  ly  the  '.& 
where  there  is  nothing  sliewing  tlie  intiiitk 
the  father,  at  the  time  of  the  tmn.«aiti"ii, 
cient  to  counteract  tlie  effect  (pf  tlinse  'li 
tions.  A  testator  devised  to  his  graiul>oii,  .V 
infant,  30  acres,  part  of  liis  fanii,  aiidthcriBiii 
der  thereof  he  devised  to  his  eldest  .scii,  thtii 
of  A.  Hy  the  evidence  <if  the  liitlur  il 
shewn  that  on  A.  coming  of  age,  Ijy  aja: 
between  them,  his  father  cmiveyed  tn  hin 
acres  of  equally  valuable  land  in  litn  ! 
portion  devised  to  him,  the  father  at  tiit  i 
saying  that  he  would  charge  hinnvith  tk' iliS 


.r  M 
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)(l  in  the  laml,  ,i"iiiL'ilin  aiiii,r( 
orting  to  bu  niadu  iuuIlt  tlienct  1 
forms  of  niortg,'im.s.  ami  run- 
il   coveiiivnts,  for  tin;  i.\irii(,st.„f 
i  borrowed  to  imy  nil'  l,gucitj| 
;    whole    estate,    indiKliii^  tji^ 
t  therein  :— Held,  nvmin'u  the  I 
nulfoot,  V.  C,  that  her  coiiscntl 
ared,  and  that  tlu'  i>tiiti-taiUa»j 
i  V.  Palmer,  3  Ai^ii.  U.  (il.        | 

V.  Estate  in  Fkk. 

,/.  V.  AwU'rmn,  30  C.  V.  r.in, 


JANTS  ANU  Tenants  in  Cummmn, 

1.  (l.ticfoUii. 
if  several  tenants  in  lumiiKni,  .,• 
ras  in  sole  pos.iessidn  nf  tht ;.: 
d  sold  ^Hirtions  of  the  plaster,  a| 

receipts   therefrom  w.is  m,', 
is  co-tenants.     CiirllfW  Cuh. 

dow  purported  to  release  "all:.,yi 
*  in,  to,  out  of  all  that  ctn,ii 
"  to  two  or  more  tenants  in  .■ul 
1 .  That  her  dower  was  gnmmtl/ 
There  was  no  aeeriial  in  l"av..\ir(i 
iants  in  common.  M'-hninmUl 
15L.J.N.  ^ll--^-     -^l-'-'-M'l 

at  service  of  notice  to  dettraiiiiti 
le  of  two  joint  tenants  is  sutSatctl 
>,r/i<T«*Wi."'/.-,  '-i'"'<'l'.v.  4011. 

ennedy  v.  IMcmaii,  'JT  <'li.v.  :W| 

I.    ExcHVNiiE  OK  L.VN11S. 

il  owners  of  land  effect  an  exilian.'d 

1  conveyances  arc  exccute.l  Vwtd 

and  one  of  them  loses  the  KitJ 

I  him  in  conseiiuenee  of  tliu  want  J 

rantor,  he  is  m)t  ol.li^e.l  tn  ro.rty 

the  covenants  in  the  .lee.l  o.juvrt;H 

to  him;  but  maytileal>iliuti 

■scission  of  the  barKani,mi.l  a  rrit< 

lands  conveyed  by  hnn.    /.-i 

Ihy.  MS. 

luce  of    acts  or   declaratiuu.  -: 
Ut  the  presumption  oi  a.lvan.Aa 
Ihose  made   antecedently  t.MOj 
Llv  with   the   tran.^aetloll.  ^r  ,i 
after  it,  so  as  in  elleet  t..!,.niitd 
action;  butthesubse.iuem,.«rf 
„f  a  sou  can  W  us>.l  ^^n-n 
■laimiuL'  under  luni  by  the  ,i>M 
is  nothing  shewing  tlKM„U>,tKj 
xt  the  time  of  the  tnmsactiou  .« 
interact  the  effect  ot  tl,».o  '1^^^ 
stator  devised  to  his  gvam^'-i.  A. 
tres  partof  histariii.aiuUkrcM 
Poised  to  his  eldest  s;.yl.  J 
the  evidence   .,f  the    atlur ..  * 
,on  A.  coming  ot  age,  hvT^^ 
em,  his   father  conveyed  tn  bB 
uiilv  valuable   land  m  Ik", 
1 1  to   liini,  the  father.U* 
he  would  charge  Inunvithtl.-'^ 
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ESTOPPEL. 
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eiiL't' 


in  value  iia  an  advanue  :  .and  that  it  was ,  which  acknowledged  the  receipt  of  an  organ  on 

.,.,1  bv  the  parties  that  no  conveyance  from  :  hire.     It  contained  a  stipulation  that  the  signer 

■"  "'     f.ather  was  necessary,  as  he  being  the    might  purchase  the  organ  for  AMiO,  i)ayabli!  in 

'  1st  of     I'V'l)- 


I  liis  ' 


ecpial  annual  instalments  on  tlu! 


1  ;,,,„„9tances  stated,  suthcient  appeared  to  shew 

■tilt  the  eonvcvancc  to  A.  had  been  by  way  of 

'  v,.liin.'e  of  lands,  and  not  as  an  advancement 

l.vtlif  father  to  Ins  son.     Jhr'/Mll  v.  Johih-xjii,  -'4 

^,e/';/i'"",'/v.  P<"l,uirlal.,  2G0.P.  483,  p.213!t- 


VII. 

See  K'H'ii'.ll"ii 
l>.  Tn'l 


Estate  von  Yeaus. 

v.  Hci-niiij  vtaL,  17  C.  1' 


03!  t, 


h    it-law  of  the  testator,  all  that  was  necessary    two  ecpial  annual  i 

to  destroy  the  will,  which  was  done.      Up    ruary,  1S7.'),  and  the  1st  of  l-'ebruary,  187(>,  with 

'"^fl  ■  time  of  his   death  A.    never  made   any    interest;  audit  provided  that  it  should  remain 

'i  ■     t(i  the  ,30  acres  ;  i>n  the  contrary,  i^  was    the  plaintifFs'  property  on  liiie  until  fully  paid 

-  1  that  on  several  occasions  he  had  admitted    for,   and  tliat  they  might  resume  possession  on 

Trhct  of    the   exchange  :— Held,    umlcr    the    default,  altliougli  a  part  of  the  luircliase  moimy 

*  °   '  .   .    1    — u_.:...i„ 1  t.   .1 niiglit  liave  l)ecn  paid,  or  a  note  or  notes  given 

on  account  tliercof.     Tiiis  receijit,   and  a  note 
dated  the  17th  of  Fel)ruary,  1S74,  payable  four 
months   after  date,  were    signed    by    U.     Some 
(lays  afterwards  it   was   cliscovercd   the   receipt 
bore    no  date,   whereu)ion  tlic    jilaintitl's'    book- 
keejier  tilled  in  the  "jritii  February,  lS74,the  day 
on  which  the  rcceiiit  and  note  «cre  received  by 
the   plaiiitill's.        Tiie  plaintills   discounti'cl    the 
note  with  the^r  bankers,  and  at  maturity  obtained 
a  renewal  and  returned  it  to  I!.     Tiie   tirst  in- 
stalment was  paid,  and   lencw.ils  in  wiiolc  or  in 
part  were  given  until  Sejitember,  187.").    in  May, 
187(>.  i>.  tiansferred  the  organ  to  (i.  k,  H.  as  se- 
curity for  a  debt.      He  re]ircsented  that  lie  had 
paid    the    purchase    money,    and    produced    as 
evidence  the  note  of  I'Vbruary  17th,  1S74,  which 
had  been  returned  to   him   on  its  renewal,   and 
they  acted    upon   this  niistateinent.     The   note 
bore  marks  of  having  been  diseounted,  but  there 
was  nothing  to  connect  it  with  the  organ.    While 
the  organ  was  ill  the  jiosscssion  of  .1.   W.  \'i.,   it 
j  was  seized  by  the  plaintills'  agent  and  removed 
j  to  the  express  otiice,  from  which  it  was  taken  by 
(i.    B.,  the  other  defcmlaiit,   under  .1.  W.    li.'s 
,  direction,  and  carried  back  to  the  house  in  which 
;  they  both  lived.      Siibse(|ueiitly  .1.   \V.    i>.   sold 
the  instruments  to  (t.   U.    The  learned  judge  of 
the  county  court  hehl  that  the  plaintiffs  enableil 
H.,  by  leaving  the  organ  in   his  ]iossession  after 
default,  and  leaving  tlie  note  in  his  hands  with 
their  names  on  it,   to  assume  the  appearance  of 
ownership  :  that  the  defendants  were  thereby 
induced  to  take  the  oiiian  ;  and  that  the 


II. 


isSTOPPEL. 

By  Uf.k. 

1.  KMnli'  I'll  Kxloiqi'l,  44(!1. 

0    l>,-n'i/it  iiiiih'r  Seal,  4461 

In  I'.u.s. 

1,  Title  to  Prupi'i-tij. 

(a)  (lootU,  44()1. 

(h)  Lwiilt,  44(;'2. 
i.  (''iriiKj  a  I'icii/it  J'v 

/ii7/,<   (;/■   E.vchiUKji 


% 


4. 


(,'oo(/-s  44(i3. 
((//'/    l'riiiiii'<>i(^rii 


Xolis,  44(i3. 
C(,rj'oriitiuiis,  44()4. 
In  Adiiiihi   ajiiiiixf 

ll,l(ini,  dr.,  44(54. 
Ollirr  (.'((.s'l-.s-,  4404. 


Sheriff  for   Ftilic 


HI,  f;x(KFriONs,  4404. 

IV.  In  I'LK.uiiNii  axu  Practhe,  4404. 

V.  A(;ainst  Makried  Women  by  Fracdu- 

I.KNT    MlSHEPKI-lSF.NTATIOX — See     Hl'S- 
liANII  ANi>  \VlFE. 

VI.  AcAiNsT  Infants  nv  FRAcnrLENT  Mis- 
REi'HESKNT.vrioN— .S'ce  Infant. 


I.  Bv  Deed. 
1.   EMiitK-  liy  Eatoppd. 

\  [i>n  \iage  1'2.")4,  after  Boulter  v.  Ifamilto)),  1.5  O. 
|.  I'J.'i,  add  Etlinliiinjlt  Life  Auk.  Co.  v.  Alkn,  23 
ly.  atp.  235.] 

iSet  Tkf  TruM  iiml  Loan  Cumpnuij  of  Upper 
\\wk  V.  RMm,  1  .Sup.  Ct.  R,  564,  p.  4425. 


2.  Receipt  under  Seal. 
i?ee  Pm-¥»mn  v.  Clenilinnbuj,  29  C.  P. 


13,  p. 


plain- 
tills  were  estopped  from  claiming  it  as  against 
them:  -Held,  reversing  this  judgment,  that  the 
plaintiffs  were  not  estop])e(l,  for  there  was  no 
representation  by  the  plaintitls,  and  no  neglect 
of  any  duty  owing  to  the  dcfciKlauts.  Held, 
.also,  that  there  was  ample  evi.lence  of  a  joint 
conversion.  Held,  also,  that  the  discounting  of 
the  iKtte  was  not  a  w.iiver  of  the  plaintitls'  right 
of  property.  Seinble,  per  Moss,  ('.  J.  A.,  th.at 
the  insertion  of  the  date  in  the  receipt  was  an 
immaterial  .alteration.  Ma.ioa  it  at.  wliickket 
[  al.  2  App.  R.  291. 

I  Chattel  moi-tgage — Sale  by  mortgiigor  without 
written  consent — Mortg.agee  hehl  estopped  liy 
verbal  consent  and  conduct.     .See  Lonck-^  v.  ^fe• 

I  ,S7o//,  20  C.  P.  54,  p.  4341. 

!      See  Walker  v.  Ifyiiiaii,  1  App.  K.  345,  p.  3347. 

See  also  Cros.smaii  v.  Sheam  et  at.,  3  A]ip.  R. 
583  ;  Iliiii-ks  v.  Siarerhi/,  4  App.  U.  113  ;  JMl  v. 
;  Jrixh,  45  Q.  B.  170. 

(b)    Liiml.t. 

In  1830,  the  plaintiff  hecame  the  owner  of  and 
went  to  reside  on  lot  22,  but  by  mistake  occupied 
the  four  acres  in  (lucstion,  being  part  of  lot  23, 
as  part  of  lot  22,  and  as  such  in  1838  cleared  and 
fenced  it.     In  1808  the  plaintiff's  son,  who  had 


II.  In  Pak. 

1.  Title  to  Property. 

(a)  Goods. 

lie  plaintiffs  sold  to  one  R.  an  organ  on  credit, 

received  from  him  a  couditioual  hire  receipt,  [  always  resided  ou  lot  22  witii  his  father,  and  for 
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many  years  had  worked  it,  purchased  with  the 
plaintiff's  knowledge  and  assent  lot  23,  which  he 
worked  jointly  witTi  lot  2'2,  the  whole  croi)  going 
to  the  father  to  do  as  he  liked  with.  In  1875 
the  son  sold  lot  23  to  the  defendant,  the  land  in 
(juestion  still  ajid  for  a  long  time  thereafter  con- 
tinning  within  tile  plaintiffs  fence.  There  was 
some  evidence  given  to  shew  that  the  jdaintiff 
had  warne<l  his  s(jii  that  he  would  never  own  the 
piece  in  (juestion,  Imt  it  did  not  clearly  apjjcar 
whether  this  was  at  the  time  of  or  after  the 
purchase: — Held,  Owynne,  J.,  doubting,  that 
there  was  nothing  in  the  evidence,  more  fully 
Bet  out  in  the  case,  to  siiew  tliat  the  plaintitf'  by 
his  acts  or  conduct  liad  ever  led  to  tlie  belief 
'  that  he  did  not  intend  to  assert  his  possessory 
title  to  the  land  in  (juestion,  or  that  he  had 
abandoned  it,  so  as  to  estop  him  in  equity  from 
afterwards  claiming  it.  Juiikin  v.  Stroinj,  28  C. 
P.  498. 

Land  mortgaged  by  A.,  with  the  consent  .and 
approval  of  H.,  wlio  was  in  possession.  H.  held 
estoppel  from  setting  up  any  title  founded  on  his 
possession  before  the  execution  of  the  mortgage. 
Bays  V.   Wooil  <'t  al.,  30  Q.  13.  495. 

In  ejectment  tlie  plaintiff  claimed  the  land  as 
part  of  lot  3,  and  defendant  as  part  of  lot  4,  each 
Laving   a   patent  for   tlieir  respective   lots.      It 
appeared,  liowevcr,  that  the  defendant,  though 
his  i)atent  was  sul)sequent  to  the  plaintifl"s,  was 
the  lirst  to  purcluise  fnmi  tlie  Crown  :  and  that  ■ 
lie  and  tlie  plaintiff"  had  been  occupying  tlie  re-  • 
spective  h)ts  for  some  years  previous  to  the  issue  | 
of  eithei'  [latent :  that  the  piece  in  dispute  was 
sold   by  the  Crown  Lands  agent  to  defendant  as 
part  of  lot  4,  and  that  lie  then  took  possession  of 
it  as  such,  continued  to  occupy  it  witliout  any 
objection   from   plaintiff',    and    cleared   a   large ' 
portion  tliereof,  and  erected  a  Ikuisc  and  liarn 
thereon  of  niucli  greater   value    tliau    the    laud 
itself :    that  the  plaintiff,  when  applying  for  his  i 
patent,    filed  au  affidavit  made   by   defendant  j 
that  there  was  no  one  in  adverse  possession  of  lot ' 
3,  upon  which  the  lot,  including  this  piece,  was 
granted  to  the  plaintiff'  : — Held,   that  tlie  plain- 
tiff was  estopped  in  ecpiity  from  setting  up  title 
to  the  land  in  (juestion  as  being  part  of  lot  3, 
and  an  ecjuitable  defence,  setting  out  these  facts, 
was  directed  to  be  added,  and  a  verdict  to   be 
entered   tliereon   for  the  defendant.     Slcvciiit  v. 
Buck;  43  y.  K  1. 

See  MvXiih  e(  al.  v.  Miuiro,  25  C.  P.  290,  p. 
4427. 

See  also  Acht'.wii  v.  McMurraii,  41  Q,  B.  484; 
Ifawm)/  V.  .Stiitfunl,  28C.  P.  229;  Mc.Arlhur  v. 
Eijlewii,  43  (l  H.  40(i  ;  3  App.  R.  577. 


2.  Giriiiij  a  liiceipf far  Guoiln. 

Railway  company^Frauduleut  receipts  issued 
by  station  agent  for  goods  not  received — Liability 
of  comiiany.  See  Erh  el  al.  v.  The,  (ireat  Western 
B.  W.  Co.,  3  App.  R.  44(5 ;  42  Q.  B.  90,  p.  3205  ; 
Oliver  et  al.  v.  Great  Wvskrii  1{.  11'.  Co.,  28  C.  P. 
148,  p.  3205. 


3.  B'dh  of  E.Kc}uiii(jc  and  Promissory  Nolea 

Defendant  held  estoppel  from  repudiating  en- 
dorsements made  by  his  agent.  Mercliants  Iian!i 
V.  Bo^iwkk,  28  C.  P.  450. 


4.  Corporations, 


Defendants  having  received  the  iilaim 
bcntures  for  a  bonus  granted  to  tlieni 
faith  of  au  agreement,  were  held  estiipii 
objecting  that  such  agreement  was  ulti 
The  ('orj)oralion  of  Ilaldiviaml  v.  Thf  h 
and  North- WvHterH  li.  IK.  Co.,  27  C.  I'. 

Semble,  that  defendants  having  juiiK 
bond  to  the  plaintiffs  as  a  eorporation,  w. 
estopped  ."rom  denying  the  plaintitt's'  im 
tion.  The  Queen  Ins.  Co.  v.  limiil  <t  ,il., 
379.— C.  L  Chamb.— Dalton,  (\  C.  ,i  P. 

See  also  Kieli/  v.  Smyth,  27  Cliy.  220. 


5.   fn  Actions  aijainst  Sheriff  for  FaUe  I 

See  C/i/xr  v.  Ifaniilfon,  1  Q.  R.  4(!7,  i 
Aitkin  v.  Moody,  13  Q.  B.  1G9,  p.  3525. 


6.  Other  Ca.-ie.^. 

The  fact  of  a  landlord  having  joined  in 
that  the  goods  distrained  should  bi;  fc;tli 
to  be  sol(l  upon  a  fi.  fa.,  will  not  jirfjiu 
claim  for  rent,  nor  will  liis  having  distra 
landlord,  and  afterwards  having  abaiulm 
distress,  nor  even  his  bidding  at  the  .s:ilu 
goods.     liroioH  V.  Jiultan,  7  Q.  B.  97. 

Against  suing  an  insolvent  after  his  ilis 
for  a  debt  for  whicli  iiiiprisoiiiuent  is  juri 
by  having  proved  it  in  tlie  ordinary  w: 
taken  notes,  (fee,  for  the  composition.  S 
Ma.iter  v.  Kin;/,  3  App.  R.  10(i,  p.  42!)1. 

Against  insolvent,  from  disimtiiig  a  cliiini 
an  award  after  discharge,  liy  att(;udiMi,'  tli 
tration.  See  Pidtjeon  v.  JA(/7/«,  2.")  ('.  I 
p.  4294. 

Against  setting  up  jiayment  of  nimtL' 
giving  up  the  receipts  for  such  ji,iviiu'nt> 
Jni/li.i  V.  Gilchrid,  10  Chy.  301,  p.  I'.SiW. 


III.    I']X('E1-TI0NS. 

The  do  ;triiie  of  estoppel  can  never  m 
with  the  proper  carrying  out  of  tlie  jiiDvis 
an  act  of  parliament.  /Va-  Mnniciiiul  Cm 
the  United  ('nuntie.i  (f  Ptterhnrouijli  uml  \ 
v.  Grand  Trunk  li.  W.  Co.  of  Canwia,  b 
220. 


IV.  In  Pleadinh  and  Ph.utk e. 

A  defendant  held  precluded  from  t.iki 
vantage  of  defects  in  his  own  pleailiii^' 
V.  Simpkin.'i,  2C  C.  P.  281. 

Though  the  demand  proved,  on  an  appi 
for  a  mandamus,  was  not  in  form  siitiiiin 
defendants  having  resisted  the  ajiiilioat; 
other  grounds,  effect  was  not  gixeutd 
tion.  Nii  Hoard  of  Education  awl  tk  (' 
tion  of  Perth, 'i^C}..  B.  34. 

Estoppel  against  moving  in  arrest  m 
ment.  See  Campbell  ct  ux.  v.  CumjM. 
P.  308. 

Agaiust  objecting  to  reference  to  a  locale 
in  Chancery,  on  the  ground  of  intcrost. 
Cotter  V.  Cotter,  21  Chy.  159,  p.  2951. 


^ 


m 

4.  Corporation'*- 
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isettiuKun  payment  nf  luoiti.i.v,  !■ 
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Zc/u-W,  lOOhy.  301,p.  ^.5'.M. 
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III.  Exceptions. 

of  estoppel  can  never  inUrk 
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Vdefects  in  his  own  pleaduy.  Aii^ 
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yter.  21  Chy.  169.  p.  29»1. 


KVIDENCE. 

1.  MATrEHH  J     DICIALLY  NOTICED,   4466, 
II.  A»MIS.-)IONS. 

1.  lit]  PkadinijH  and  Practice,  44(ifi. 

2,  By  Parties,  4467. 

III.  I'kkhumption.s. 

1.  A»to  Deedn,  4467. 

2.  Other  Cawx,  4467. 

IV,  ArrE.NUANL'E  of  \Vitnes.se,s,  4467. 

V.  COMI'I'TENC^Y  OF  WITNESSES,  4468. 

\'I.  Examination  under  Commjssiok. 

1.  Applicatioii/or  and  Inaue  ofCornvm- 

nion,  44()8. 

2.  Confx,  44<)9. 

3.  Otlwr  C'asen,  4469. 

VII.  Examination  of  Parties    and  Wit- 

NKSSKS  Ol'T  OF  (JOUKT. 

1.  At  Common  Law,  4469. 

2.  Ill  Chiineerij. 

(a)  Pro  Jnterexne  Siio,  4471. 
(h)  Dc  Bene  Kmc,  4471. 
(c)  Other  Canes,  4471. 

VIII,  Examination  ok  Judument  Debtors. 

1.  To  Attnrh  DeM.i—See  ArrAciiMENT 

OK  Debts. 

2,  Under  C.  S.  U.  C.  c.  24,  h.  41— See 

Bankruptcy  and  Insolvency. 

IX,  Inspection,  Discovery,  and  Produc- 
tion ok  Docu.ments. 

1,  At  Common  Law,  4471. 

2.  In  Chancery,  4472. 

X,  Ji'DiciAi.,  Official,  and  other  Public 

Documents. 

1,  Judijments  of  Foreljn  Courts,  4472. 

2.  Olhn-  t'a.s('«-,  4472. 

XI,  I'liivATE  Docu.ments. 

1.  DenU,  4473. 

2,  inters,  4473. 

XII,  Parol  Explanation  of  Documents. 

1.  To  Vary  or  Explain  Deeds,  4473. 

2.  Eriilanation  of  Words,  4475. 

3.  Parties  to  Contracts,  4475.    . 

4.  Ttnns  and  Incidents  of   Contracts, 
4475. 

III,  Proov  uv  Secondary  Evidence,  4476. 

IV,  Proof  hy  Entries  and  Declarations, 
4477. 

KV,  Evidence  of  Registration — See  Re- 
gistry Laws,  p.  3284 

n.  Hearsay  Evidence. 

1.  Rm  Gestae,  4477. 

II.  Corroborative  Evidence,  4478. 

280 


XVIII,  Produition   and  Admission   of  J^vi- 

DENCE. 

1.  Onus  Proliandi,  4478. 

2.  In  reply,  4478, 

3.  Relavent  Evidence,  4478. 

4.  Other  Cases,  4479. 

XIX.  Contradictory  EvinEN(  e,  4479. 

XX.  In  Particular    Actions,    Suits,    oe 
Proceedinos. 

1.  Ill  A/iiii'dls  from  Conrici'ions  —  See 

Sessions. 

2.  Notice  to  .((//(((V—.Vcf;  Admit  (Notice 

to). 

,3.  Eindence  of  Titli — See  Sale  ok  Land. 

4.  Of  Set-off— See  Set-OFF. 

5.  Actions  iiijiuiisl  Sheriff  for  Escape  or 

Wronip'iil  Seizure — See  .Sherikf. 

6.  Actions  aijainst  Sureties  of  Sheriff — 

See  Sheriff. 

7.  Ei'idence  of  Surrey— See  ^i:ii\'EY. 

8.  For  Sellinii  Liipmr  irithiml  or  contrary 

to    License  —  Sec    Taverns    and 
Shops. 

9.  Of  Cren/ion  of  7'rusts  hy  Parol — See 

Trusts  and  Trustejis. 

10.  Of  Warranti/See  Warranty. 

11.  In  Actions  fir  Piiininn  liack  Water — 

Sec  Water  and  \Vater  Courses. 


Errata. 

[On  page  1410,   line  1(1,   for  "2  O.    S,    327," 
read  "10.  S.  327."] 


I.  Matfers  Judicially  Noticed. 

Held,  that  to  charge  a  prisoner  in  a  warrant 
of  coinniitmeiit  issued  under  o'.Mioo.  111.  c,  (i9, 
with  attempting  to  engage,  to  enlist  a  soldier 
in  the  land  or  sea  service,  for  or  under,  or  in  aid 
of  "Abraham  Lincoln,  President  of  the  United 
States  of  America,  and  in  the  service  of  the 
Federal  States  of  America,''  was  sulHciently  cer- 
tain:  that  the  foreign  power  was  sutticieiitly 
defined  in  the  warrant,  and  one  whose  existence 
the  court  is  hound  jmlicially  to  notice,  viz. :  "The 
President  of  the  United  States  of  America" — the 
words  relating  to  the  Federal  States  being  re- 
jected as  surplusage.  In  re  Sini  '■  10  L.  J.  247. 
C.  L.  Chamb. — ,1.  Wilson. 

The  court  is  bound  to  take  notice  that  the 
Imperial  Act  11  (leo.  IV.  &  1  Will.  IV.  c,  GO, 
enaoles  lands  in  this  province  held  in  trust  by  a 
person  of  unsound  niiml,  to  be  conveyed  by  a 
committee  appointed  by  the  High  i'onrt  of 
Chancery  in  England.  Thompson  v.  Bennett,  22 
C.  P.  393. 


II.  Ad.missions. 

1.  By  Ple.adinys  and  Practice, 

See  Doupe  v.  Stewart,  28  Q,  B.  192,  p.  2586  ; 
Cooky  et  al.  v.  Smith  et  al.  40  ().  B.  543,  p.  2558  ; 
Patric  V.  Sylvester,  23  Chy.  573,  p.  2707. 
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lijl  PartkH. 


Tlio  i)laiiitiff  ivKivi'il  to  Hell  to  (Icfcndanta  cer- 
tain tiiiiliur  wliiuli  111-  was  about  to  cut  oii  a  lot 
in  the  Free  (irant  DJHtrict,  of  which  lot  lie  was 
in  ()ccui)ation  on  or  liufore  the  30th  of  Scptenihor, 
1871.  Ill;  cut  it  ami  delivered  the  logs  at  the 
jilace  agreed  n[)on.  liut  the  (lovernuient  made  a 
claim  of  811!  uimu  them  for  tind)er  dues,  for 
■which  thcv  woul<l  lie  lialile  in  case  the  i)laintitf 
liad  not  hefoic  cutting  the  trees  olitaiued  his 
jiatent.  Tiiere  was  nojiositive  jiroof  of  this,  Imt 
dcfenihmt  swore  tiiat  he  tolil  the  jilaiutitV  lie  had 
better  not  be  in  ;v  hurry  about  cutting  it,  as  he 
would  soon  have  his  ) latent,  when  there  would 
be  no  dues,  l)ut  that  in  the  meantime  there  W(mld 
be,  to  which  the  iilaintitl'  rejilied  that  the  local 
agent  had  informecl  liini  there  would  be  no 
dues  :  —  Held,  that  this,  being  unanswered, 
aniouiited  to  an  admission  on  the  ])laintitl"s  part 
that  the  jiatcnt  had  not  issued  when  the  tindier 
was  cut,  and  was  sullicicnt  atlirmative  evidence 
of  the  fact,  whidi  was  one  jicculiarly  within  the 
plaintitfs  knowledge,  liraint  v.  t'ockbnrnd  dl., 
37  Q.  15.  092. 

The  oidy  evidence  of  defendant's  (a  married 
woman)  ownership  of  real  estate  was  her  admis- 
sion signed  by  her  when  under  examination  in 
anothei'  suit  :  Held,  clearly  admissible.  Brown 
et  (il.  v.    Wliiniiiij,  4.S  (l  15.  ;W7. 

See  .y<-(Ji„,;i  v.  Mrijwni,  10  Q.  B.  103,  p. 
ISoo  :  MUhr  v.  Slm-l,  10  (hy.  23,  \k  2400  ;  lit' 
Linvuln  Election,  4  App.  J{,  '20(i,  p.  4()51. 

See  also  Crooh  <  f  ol  v.  Litv,  f)  ().  S.  30(i  ; 
Court  V.  Ilolhuid  -K.i:  jtartc  lloUnnd  ami  Walvh, 

8  r.  i;.  210. 


Monday — and  was  j)aid  l?l  :■ — Held,  that 
these  eircun;i;u",nces  the  bill  could  not  In. 
pro  confesHo  for  non-attendance.  Ibid, 
that  it  was  not  necessary  for  defeudiint  tfi 
to  set  asiile  the  sub])(ena.  Ihilkuir  y  , 
7  1'.  K.  388.— Chy.  Chand).— Ulake. 

Held,  that  K.  S.  t».  c.  ()2,  s.  18,  (l„es  i 
thorize  calling  the  opposite  paity  as  a  w 
except  only  at  the  hearing  or  trial.  I ',(,■, 
Vardvu,!  1'.  H.  43»).— Chy.dnunb.-   JV.ii; 

Upon  a  sulmnssion  to  arbitration  liciiiL,'! 
rule  or  order  of  court,  a  suit  is  pciiilinH 
the  meaning  of  ('.  S.  C.  e.  70,  s.  4,  sn  ,is  tn 
the  snpelior  courts  of  law  and  eiiuity  t( 
process  to  compel  the  attendance,  liefmea 
tors,  of  witnesses  resilient  out  of  the  jini« 
of  the  courts.  Elliott  v.  Qmiii  Citii  Ant. 
1'.  U.  30.— Chy.  Clnunb.-   Spragge.' 

Where  the  subpcena  issued,  under  (I.  S 

79,  out  of  the  Superior  ('ourt  of  l.owtr  (' 

had  not  the  statement  or  notice  rei|iiiivil  1 

7: — Held,  that  the  witness  could   not  In 

ished,  under  sec.  8,  for  non-attendance, 

also,  that  in  this  case,  on  the  facts  setdiit 

report,  it  sutlieiently  appeared  that  tlic  v 

was  a  resident  of  'i'oronto.     Senililc,  al,-i 

j  paynient  of  conduct  money  to  the  witiii' 

sutHciently  shewn,  the  money  aii|.eariiii,' t 

I  been   paid    with    a   previous  suliixeiia  ab 

I  obeyed,     lin  l)aylin<j,  39  Q.  B.  3311. 

The  plaintiff,  who  was  a  necessary  ami  m 
witness  in  his  own  behalf,  came  to  Tonnit 
England  to  give  evidence  at  the  trial :  - 
that  he  was  entitled  t(i  his  expenses. 


111.    I'lUsSlMl'TrOXS. 

1.  As  to  Di'fdK. 

Of  a  conveyance  from  the  patentee.  See  Mc- 
Leod  V.  Austin  et  al.,   37  Q.  H.  443,  p.  2142. 

2.  Other  Coses. 

As  to  the  presum])tion  of  the  receipt  of  a  letter 
duly  nuiiled.  See  SIikhhoii  v.  The  llastinijs  Mu- 
tual Jiisunuice  Co.,  2  App.  K.  81. 

A  discharge  from  a  foreign  bankruptcy  court 
held  prima  facie  evidence  that  all  proper  steps 
had  been  taken  to  (djtain  it.  OhelvniaeJu'r  v. 
Brvivn,  44  Q.  V..  3()(i,  p.  4301. 

IV.  Attexdaxck  ok  Witnesses. 

The  defendant,  whc  lived  in  the  county  of 
Eussell,  was  served  with  a  subpiena  reipiiring 
bis  attendance  before  the  master  at  Kingston  for 
examination,  and  he  acceptcil  the  conduct  money 
without  objection  :  -Held,  that  he  could  not  be 
compelled  to  attend.  Cdnipliellv.  Tucker,  7  P.  R. 
135. — Chy.  Chamb. — Stephens,  Referee. 

Service  of  a  subpiena  commanding  a  party  to 
attend  for  examination  before  a  special  examiner 
is  sufficient,  without  a  copy  of  the  appointment. 

The  defendant,  who  resided  in  Quebec,  arrived 
in  Toronto  on  Saturday,  intending  to  return  home 
on  Moiulay.  He  was  served  on  the  latter  day 
with  a  subpiena  to  attend  for  examination  on 


Toronto  anil  Xipi»aiii(j Itiiiiu-nij  (\ 
— C.  L.  Chamb. -Morrison. 


IM 


I  .-.4, 


See  McLean  v.  Erang,  3  P.  K. 
822. 

See  .also  The  Merclumts'  Honk  v. 
R.  12.3. 


V.    COMl'KTKNI-'Y  OF  WiT.NKssKS. 


I  ;i 

.  n 


An  attorney  cannot,  at  the  trial  o 
act  both  as  an  advocate  and  a  w  itiiess 
V.  Boultouetal..  4  Q.  B.  96. 

As  to  the  right  of  counsel  to  do  so.  S 
V.  The  Canada  Farmers  Mutual  lufvivm 
39  Q.  R.  452,  p.  2559. 

Held,  that  a  president  of  a  bank  in  ii 
country,  whose  business  it  is  to  deal  witli 
therein,  though  not  a  lawyer,  is  an  aiiii; 
witness  to  prove  the  law  of  that  cuuntr) 
what  is  money  there.  The  Third  Xal'uml 
of  Chicaijo  V.  Crosby,  43  f^.  B.  58. 


YI.  Examination  vndkr  Co.mmissm 

I.  Ai^plkathn  for  and  Is.we  of  Conmi>' 

A  commission  to  examine  the  jiaitiLS «' 
issue  where,  as  in  the  case  of  frauil  \mvc> 
it  might  be  conducive  to  the  ends  of  justif' 
either  of  the  parties  should  be  examineir 
the  judge  who  tries  the  case,  ami  tlieir  tv: 
is  important.  Vivian  v.  Mitchell,  13  L  J- 
198.— Chy,  Chamb.— Stephens,  Be/me. 

See  also  lie  Cornwall  Election  Petition,il 
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nw  pai.l  81  :— Hi'}'l  llwtiin.lr 
nces  the  bill  t-""l''  ""'  '"'  ""t''l 
r  niiii-ntteuilaiicu.      Iltlil.  alwi,   ] 
neci'Hsary  for  <li;fi'n<liiiit  tn  uinvt  ' 
e  suliixi'iiii.      Hiilbm-  V.   fVdf, 
hy.  Chainl).— Blnk^'- 

'tiie  opinmitu  iiaity  us  a  wilniM, 

the  beariiife'  or  trial.      V^nlu,  v. 

430. Chy.t'liai)""-     1  iimdiimt. 

lission  to  !ir1>itratiou  luiiigmaacu 
,f  court,  a  suit  is  in'iiaiiiy  witliin 
■  ('  S.  t'.  '■'■  '*■'■  ^'^  "*'  '*"  ''^*"'^ii'''''« 
Durts'of  law  aiul  eniiity  to  i^stit 
Dul  the  attendance.  lKtoiv:iiliitu- 
!se»  resilient  out  of  tlic  jurisilirtva 

Einoft   V.    (JUII)I    Villi  A-'".    (':..'', 

ly.  Chanib.— Siiragge. 

8ul)l>cena  issued,  under  CS.  (,. 
Suiierior  Court  oi   l.owir  <  aii*lj, 
tivtenient  or  notice  re.|uivcai,y-,,, 
at  the  witness  could   iml  1«  j.^i,. 
aei.   8    for  noii-atteiidiiiicr.     ILH, 
this  caHc,  oil  the  facts  .i-tMUtmt;.e 
hciently  amx'ared  thut  tlw  witnw 
nt  of  Toronto.     Seiidik',  al.-c  tint  I 
conduct  money  to  the  uit.a^sw 
hewn,  the  money  aiU'eunii- tnh.v,) 
vith    a   vru^'i'""*  suUimmiu  alsu  ,1;,.; 

•iff  who  was  a  necessary  aii.l  mafrij 
•sown  behalf,  eanic  to  Tnr.mt„,« 
uive  evidence  at  the  tnah-H':..| 
,8  entitled  to  his  i'^V'^l^'^-    ("  ., 
/  Xliihsiiujlliihiriiy  ("..  i  1.  i..io„| 

amb.  -Morrison. 
U,/i  V.  Erann, 
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2.   fo^M. 


3  V.  K.  1."'4,  1'.  S'21,pJ 


'7V(e  Merchant  B«nl:  v 


/'It/'SnIsSP. 


COMVETENCY  OK  WlTNKSSF.S. 
Leycannot,  atthetmlufa...! 
an  advocate  and  a  witness.   /.■.- 

,W  «/..  4  Q.  B.  %. 
leri«htof  counsel  to  do  so.  Sfcftinl 
pa  /Vfrmev.,  Miami  hmrm.'**^ 
b,  !>.  2559. 

lat  avreaidentof  a  bank  in  a. k 
[tJ^LsinessitistodealwU   ..;fl 
luuh  not  a  lawyer,  IS  an  aausK^ 
Eve  the  law  of  that  cunut,-  .1 
I  ey  there.    77,.  mM^ml''^ 

LaMIKATION  UNI.ER  COMMISSION. 

[cation  Sovondlmie  of  Conm>A^'\ 
lission  to  examine  the  parties  ^"11»| 

le   as  in  the  case  of  fra"'!  ";>a  ^<•■j 
re'coXivetotheenasotjus.«^ 

KUes  Bhouhl  be  exajiuu^y 
IwhUries  the  case   and  tkr.. 

Va      Vu'Mn\.  MitdieU,  Ui-.J. 
rbhamb.-StephenB,  lUl'rn. 

\ReCornwallElectivnPa\im,m 


The  coats  of  exccutiiiK  a  coininission  are  en- 
tirely in  tiie  discretion  of  the  master  ;  and  where 
the  liiniinnt  jiaid  to  the  commissioner  and  liis 
clerk  fur  two  sittings  on  dillerent  tlays  in  I.on- 
J,,ii  was  twenty-two  j^uineus,  and  the  ma.steron 
t:ixatiiiH  disallowed  twelve,  tlie  court  refii.sed  to 
interfere.  /'''■''  v.  '/'unDiln  uml  A','/)(.i.</'//;/  A'.  IC 
t\..  '  I'.  !!.  157.— C.  L.  Cliand).    -Morrison. 


3.   Otiii  r  ( 'iim'/i. 

'<i'C  JiiK/irs  V,  Miiuiiiiniyii  VAl.  2;    WiUhiius  v. 
(•..%,  81".  H.  83. 


VII.   KX.VMINATION  OK   rAUTIE.S   AND  WlTyE.S.SES 

Out  of  CotJKT. 

1.  At  Common  Liiw. 

(In  rfjmil  tn  make  aJpilarH.] — To  obtain   an 

.inler  to  examine  a  [lerson  who  has  refu.se<l  to 

make  an  atlidavit  when  renuireil  to  do  so,  uinler 

1S8  of  the  ('.  I-.  1'.  Act,    (C.   S.  r.  C.  c.  2-2,) 

the  atliilavit  on  which  the  a|iplication  is  made 

need  only  state  that  the  ])er.son  sought  to  be  ex- 

[amineil  can  ^ive  valuable  inforination,  and  has 

I  reiiweil  '  '  make  an  altidavit  when  required.     AV 

\  Attniwii  .  1  v.   H.  2.— C   L.  C'hamb.— -Daltoii, 

filhf  ('(i.siv.]  —  Held,  that  an  afliilavit  bj'  a 
IliMuaginj;  clerk  of  the  attorney  of  the  jiarty  aji- 
liilviiig  for  ail  order  to  examine  defendants  under 
l«.  '24,  A.  .1.  Act,  is  insuliiclent  unless  it  states 
Itlut  he  liad  some  iiarticnlar  charge  of  the  suit. 
li'/wf/ij/ v.  r(wr//-(n'(',  (i  I',  ]{.  1(!4. — C  L.  Cliamb. 
-Dalton,  C.  i'.  ii-  P. 

An  onltr  may  be  granted  for  the  examination 
|«i  a  jiarty  under  3(!  Vict.  s.  24,  s.  8,  although 
iKsiiieut  hevond  the  jurisdiction  of  the  cimrt. 
hu-Al  V.  Mm-miiu,  «  1'.  11.  210.— C.  L.  Chamb. 
|-halton,  C.  ('.  <0  /'. 

Held,  that  .sec.  193  C.  L.  T.  Act,  (C.  S.  I'.  ( '. 
I  "'2,1  iierniits  the  transmisaicui  of  certified  coiiies 
lepositions  ;  and  an  ai)iilication  to  transuut 
hk'  iiriginals  Has  therefore  refused.  Fm/iDi  v. 
[V'dm,  ()  1'.  K.  295.— t'.   L.   C'handj.  -Dalton, 

'.(■.  .t-  P.    .See  42  Vict.  c.  15,  s.  3,  C). 

Tlietie  in9iicct(U'  of  a  railway  company  is  not 

'olHcer"  of  the  company  within  s.  24  of  the 

■I.  Aet.    Ikikiel  v.  Oraud  Trunk  Ra'dway  Co., 

ir.  R.  307.-C.  L.  Chamb.— iJalton,  C.  C.  ,i- P. 

-Harrison. 

N»r  is  an  engine  driver  and  ii.aymaster  of  a 
liUiiv  conipauN'.    McLean  v.  The  Grunt  Wixteni 
"■.'•".,  7  I'.'R.  35S.— C.  L.  Ch.andi.— Dalton, 
p.  C.  ,1 1\ 

[As  to  tlie  examination  of  officers  of  corpora- 
Bus.    See  42  Vict.  c.  15,  s.  7,  O.J 

All  ex  parte  order  will  not  be  granted  for  tlie 
kxamiiiation  of  a  party  under  s.  24  of  A.  J. 
Wt,  1873,  and  special  circumstances  must  be 
Wn,    Lmd  v.  Stanleii,   «  P.  E.  322.— C.  L. 

ami), -Dalton,  C.  CAP.  Heo  Clark  v.  Allen, 
lQ.B.'.>4'.',i,.  4470. 

tlie  A.  J.  Act.  1873,  s.  24,  et  seq.,  authoriz- 
Jthn  examination  of  parties  to  a  suit,  &.C., 
"8ii"t  apply  to  Division  Courts.  In  re  ]Villini/ 


V.  Elliot,   37  Q.  B.  .320.  -A.  Wilson,   sitting  in 
vacation. 

The  words  "at  issue"  in  sec.  24  of  the  A.  ,J. 
Act,  1873,  have  a  technical  meaning;  ami  when 
a  cause  has  Ihjcii  referred  before  issue  joined,  an 
examination  cannot  l)e  had  uiiiler  tliat  section. 
The  Maniitarliinrit  and  Menhaiit.^'  hiaurnnee. 
Co.  V.  Ativiiiiil,  7  I'.  K.  13.— C.  L.  Chamb.— 
Dalton,  C.C.  .i'  /'. 

Where  interlocutory  judgment  had  been  signed 
against  defendant  for  want  of  a  pica,  an  order 
was  maile  for  liis  examination  umler  15.  .S.  O.  c. 
50,  s.  15(),  the  cause  being  then  "at  issue" 
within  the  meaning  of  that  section.  Cerrihi/  v. 
WrlU,  7  I'.  U.  SSO.-C.  J..  Chamb.  — Dalton,  C. 
C.  C.  .1'  P. 

On  an  examination  of  the  defendant  under  the 
A.  .1.  Act  1873,  in  an  action  for  slander,  he  was 
asked  what  pleas  he  had  pleaded,  whether  his 
plea  of  not  guilty  was  true  or  untrue,  and 
whether  he  knew  that  he  had  jileaded  such  a, 
plea.  He  refused  to  answer  until  tiie  pleas  were 
produced.  On  application  to  attach  him  for  eon- 
teniiit  :  -Held,  that  he  was  not  bound  to  answer 
what  pleas  he  hail  pleaded,  and  th.it  verilied 
copies  of  the  jdeadings  should  liave  l)eeu  before 
the  examiner,  when  tiie  (|ue.stioii  would  have 
been  unnecessary.  O'  Doiiohoi-  v.  Diinnnni,  41 
(i.  U.  .591. — A.  Wilson,  sitting  in  N'acation. 

Ill  sup\iort  of  an  aiiplication  for  a  writ  of  at- 
tachment ag.ainst  a  paity  for  contempt  in  refus- 
ing to  answer  certain  (lucstionson  an  exaiuin;    ion 
under  the  C.  L.  I'.  Aet,  (K.  S.  O.  c.  .50,)  or  for 
his  attendance  to  be  examined  at  his  own  ex- 
pense :  Seinble.  that  the  copy  produced  of  such 
exiiininatioii  should  be  a  coiiy  thereof  certitied 
under  the   hand   of   the    exttiiiiiier,   and    tl.  .u  ., 
sworn  cojiy  is  not  suflicieiit.      Semblc.  also,  that 
before  a  witness  can  be  rendered  lial)le  for  cou- 
tcnqit  the  examiner  must  express  hi"  opinion  as 
to    the    jiropriety    of    the    witness's   answering. 
Under  the  act  it  is  iirovided  :    I.    If  the   party 
under   examination  demurs   or   objects    to   any 
(|Ucstion,  such  questiiui   and   objection  shall  lie 
taken  down  by  the  examiner  anil  transmitted  to 
i  the  court,  who  shall  decide  thereon.    2.    If  either 
!  party   is  dissatislied    with    the    conduct    of  any 
i  witness,  he  may  reipiire  the  examiner  to  make  a 
I  special  rejiort  to  the  court,  who  shall  make  such 
i  order  upon  such  rejiort  as  justice  may  require. 
!  Lu  this  case   neitlier  of  the    above   modes  was 
j  adopted,  and  the  writ  of  attachment  w.is  there- 
1  fore  refused.      Held,  also,  that  in  the  absence  of 
such  sjiecial  report  no  order  can  lie  m  ule  for  the 
witness  attending  to  be  rc-exaiiiiiied  at  his  own 
expense.     Chirk  v.  Allen,  43  Q.  15.  242. 

An  order  for  tiie  preliminary  examination  of  a 
party  residing  out  of  Ontario,  under  41  Vict.  c. 
8,  s.  9,  O.,  will  not  be  m.aile  ex  parte.  /)eii'alt 
V.  Hu'jhitt,  7  I'.  K.  323.— C.  L.  Chamb.— Dalton, 
C.  I :  ,i-  P. 

Held,  that  a  marrieil  w<imau  cannot  be  com- 
pelled to  disclose  the  nature  of  her  separate 
estate  upon  her  examination  not  as  a  judgment 
debtor,  but  under  H.  IS,  O,  c.  50,  s.  156. 
Standard  Bank  v.  McGuaiij,  7  R  \\.  35G.— C.  L. 
Uhanib. — (ialt. 

Order  to  examine  granted  before  trial,  cannot 
be  acted  on  after  trial.  Shillij  v.  IIu.t.iei/,  8  P. 
R.  2.50.— C.  L.  Chamb.— Dalton,  C.  C.  .i' P. 
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See  ulso  S'Mli/  v.  IlaxHei/,  10  L  J.  N.  S.  145 ; 
Thorhnnt  v.  liiowii,  8  1'.  H.  114;  Merchaiitn' 
Jiaiikw  /'ifi-xoii,  8  1'.  I{.  I2»;  Dnimark  v.  JAr- 
Vonwihij,  8  1".  K.  13() ;  MW/;H<ni  v.  Blair,  8  T. 
R.  179. 


2.  /m  Vluincery. 

(a)  Pro  /nteregtie  Sua, 

See  Ifarvcij  v.    7V((//oy,    1  Chy.    Clmmb.    .S.'i.S, 
p.  8.S(). 

(b)  />«>  //(-He  EMe. 

An  orclur  to  examino  n  witness  du  bone  esse 
will  bo  niiule  where  the  witness  is  goinL'  iibroiicl;  i 
it  is  nut  necessary  to  sliew  that  he  is  ^oing  away 
permanently,  or  that  he  is  the  only  witness 
to  the  facts  to  l)e  proved  by  liini.  S/ieiir.s  v. 
Wmlihl,  7  P.  U.  2G0.— Chy.  Ohamb.— Stephens, 
Kef  tret. 


(c)  Other  Casex. 

Held,  that  under  .34  Vict.  u.  12,  s.  9,  a  special ' 
examiner  has  power  to  exclude  witnesses  from 
his  room  during  an  examination,  and  he  may  ex-  ! 
ereise  !<tioh  power  when  the  witness  is  a  party  ' 
to  the  suit  : — Held,  also,  that  a  refusal  to  com-  | 
ply  with  the  ruling  of  an  examiner,  in  not  with- 
drawing when  ordered  so  to  do,  is  a  contempt  of  [ 
court.     S't/llicr  v.  Sniil/i,    14  L.  J.   N.  (S.  30.— 
Chy.  C'hamb. — Proudfoot. 

A  party  or  witness  who  has  made  an  affidavit 
in  a  cause  is  oidy  lial)le  to  be  examined  before  a 
special  examiner  as  to  the  matters  therein  al- 
leged, when  a  motion  on  which  it  may  be  used 
is  pen<ling.  ('liiiiliiDiiiKj  v.  i'unor,  7  P.  U.  CI. 
— Chy.  Chaml). — Stephens,  Heferce. 

.\  defendant  can  be  examined  upon  his  atiida- 
vit  on  production  after  lie  lias  been  examined  on 
his  answer  ;  but,  Semble,  where  such  a  course 
is  unnecessary,  and  there  is  no  gooil  reason  for 
not  waiting  for  the  affidavit  on  production,  the 
costs  of  only  one  examination  will  be  allowed. 
Paxton  c.  .Jones,  ti  P.  \l.  1 35,  overruled.  Dubsoti 
V.  Dohmn,  7  P.  ii.  256. — C!hy.  Chamb.—  Spragge. 

Hehl,  th.-vt  the  R.  S.  O.  c.  t)2,  s.  18,  only  ap- 
plies to  calling  the  opposite  party  as  a  witness 
"at  the  hearing  or  trial,"  and  tlieref ore  that  non- 
attendance  to  be  cross-examined  on  the  answer, 
formed  no  ground  for  taking  the  liill  pro  confesso. 
Vetr'lon  v.  Varilun,  7  P.  K.  436— Chy.  Chamb.-- 
Proudfoot. 

See  Campbell  v.  Tucker,  7  P.  R.  135,  p.  4407. 

See  also  Senn  v.  Hewitt,  8  P.  R.  70  ;  Siveu-riqht 
V.  Sivewriijht  el  uL,  8  P.  K.  81. 


IX.    iNSPECnON,     DlSCOVKRY,  AND    PRODUCTION 

OF  Documents. 

1.  At  Common  Law. 

Held,  that  a  letter  written  by  the  agent  of  a 
bank  to  his  manager  at  the  dictation  of  the  soli- 
citor for  the  bank,  and  the  reply  to  it,  were 
Srivileged  communications,  and  not  liable  to  pro- 
uction.  Merchantu'  Hank  v.  Mqffatt,  6  P.  R. 
348.— C.  L.  Chamb.— Dalton,  C.  V.  dc  P. 


2.   In  Chancery. 

Mode   of  procedure  to   obtain   disonve 
documents  from  a  corporation  considercil. 
nay    J'elroleitm  Co.  v.    I'anlee,    <i    |'.    [j 
Chy.    Chamb.  -  •  Holmested,    lief,  in  .•  .Sj, 

The  defendant's  solicitor  admitted  tliats 
material  documents,  not  mentioned  in  |,jj, ,, 
affidavit  on  production,  had  l)een  (UscuviTt'i 
the  affidavit  was  made  : — Held,  that  iluft 
must  make  a  further  affidavit.  'V//«i,/ 
Mi  Arthur  el  al.,  7  P.  R.  46.— Chy.  Cha 
Spragge,  on  appeal  from  Stephens,  A'. /'./v, 

Semble,  that  a  party  may  be  examiiuil 
affidavit  on  nroduction.  //>.  See  /hh 
Dohsoii,  7  P.  R.  256,  p.  4471. 

The  bill  was  tiled  to  enforce  a  nieclianju 
against  the  defendant,  whose  title  to  tin 
perty  in  (juestion  was  under  a  subleasf  ;-- 
that  the  plaintiff  was  not  entitled  to  the  iji 
tion  of  the  sublease,  as  it  was  not  net 
before  decree  to  establish  hi.s  case.  Bri 
Mrhityre,  7P.R.  134.- -Chy.Chandj,— Sttj 
liej'eree. 

Held,  following  Al)el  r.  Hilts,  6  P.  i;, 
tliat  a  motion  for  a  l)etter  athdavitcju  pniih 
is  substantially  a  motion  to  commit,  and  rt( 
four  (bays' nitice,     Ih. 

When  the  bill  alleged  that  tlie  contra 
(juestion  was  entered  into  l)y  tile  agent  i 
bank  on  its  behalf,  an  order  was  niadf  f(j 
examiiiatioii.  Coii.HdIiiliiteil  liuiik  v.  .\V;fc« 
R,  251. — Chy.  Chamb.— Stephens,  ll<j\rJ, 

See  also  He  Ross  Estate,  5  App.  ]{.  82. 


X.  JuDici.iL,  Official,  and  otiikh  I'h 
Docu.ME.sr.s. 

1.  JuiUjmeiits  iif  Faniijii  ('unrtx. 

[See  li.  S.  (>.  c.  OJ,  .t.  .il.] 

Held,  upon  the  evidence  set  out  in  the  iv 
that  the  judgment  of  the  Supremo  Cduit 
State  of  New  York  was  properly  jiruvn 
certificate  shewed  the  person  certifyiii"  toli 
clerk,  and  tiie  seal  to  be  the  seal  ui  the  i 
Hwihilt  V.  Saxton,  42  Q.  B.  4'J. 

See  Ohlemacher  v.  Bnncn,  44 ',).  1!.  'A>\\],  ji. 


2.   Other  Casen. 

The  defendants,  without  objeotinn,  jiut 
notice  published  by  the  Crown  Lamls  lie 
ment,  that  pursuant  to  an  order  in  unuiioilu 
4th  October,  1871,  the  Ooverment  wuiil 
nize  the  rights  of  all  locatees  of  free  grant  1 
before  the  30th  of  September,  1871,  to  sell 
pine  thereon  subject  to  certain  dues :— Helil, 
this  was  some  evidence  of  the  onler  in  ci  i 
especially  when  taken  in  connection  will) 
testimony  that  the  Crown  claiineil  only  a 
for  the  dues.  Brown  v.  Cockliitrn  it  ui,  T, 
B.  592. 

Held,  that  the  C.  L.  P.  Act,  s.  193,  pr 
the  transmission  of  certified  coines  (jf  Jejusit; 
An  application  to  transmit  the  originals 
therefore  refused.  Fayan  v.  Wilton,  li  P. 
295.— C.  L.  Chamb.— Dalton,  C.  C.  >it  P. 
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!.   In  Chnncn-y. 

eilure  to  obtain   tliBci.vtry  „i 

V  conioration  conaidficil,  Z,;,,,;. 
.„.  V.  /•(/)•'/<■'',  <1  »'■  l'>-  I4<t.- 
.  Holmested,    !(<'/•  i'"' :  Si.ragi;,., 

;'a  solicitor  ailiiiittftl  thiit  several 
nts,  not  nicntioniil  in  his  .•li.m  j 
uction,  had  l)i;en.liH.i.vLre.l alter 
H  niailii  :— HeM,  tliat  4fffn.l;uit 
further  attiiiavit.  r„,„;,/,W/  v. 
7  1'.  U.  4().— i'liy.  t'liiiml..- 
,'i!;vl  from  Steiibuns,  A'./Vcw. 

IV  party  may  l>e  exaiiiiutil  nn  his 
•mliiction.  /''•  '^^^  > >"'"•"'  ■■ 
.  '2'y(i,  1).  -WTl. 

tilutl  to  enforce  a  mcLluinic's  liti, 
fenilant,  whose  title  to  the  ^r.. 
on  was  untler  a  suhlease  •,--}kR 
iff  was  not  entitled  to  the  imi'lik 
ublease,  as  it  was  not  iiuumty 
to  establish  his  case,  liiy  v, 
R  134,— Chy.Chanib.— Stiiilirtis, 

^ini?  Abel  r.   Hilts,  t)   I'.  K.  Vil 
for  a  better  atHilavit  on  imulu.ti  a 

V  a  motion  to  connuit,  ami  ni[\VM 

■Ice.     I',. 

l.ill  alleged    that  the  udutnct  :a  I 
entered  into   by  tile  agi'Ut  ..i  fe 
.ehalf,  an  order  was  ni,A;lt.  tuH 

^.  Chanib.— Stephens,  /^r•.,v.. 
i  l{u.is  EsUtti;  5  App.  K.  «'^. 


AL,  Official,  and  oihkr  I'niu. 

Documents. 
„il<jmeiits  of  Foni'li^  C"nrh. 

Ve<'  n.  S.  (>.  <-:  'J-',  ■■<■  'll-] 
11  the  evidence  set  out  in  tile  r'.  ::. 
nicntof  the  Supreme  Cuurt  ;,;  ;l; 
,■  York  was  properly  prnve.l.  t"r,i,il 
lewed  thepers(m  certityuij;  tul,.;;.el 
he  seal  to  be  the  seal  (it  thecourt.f 
nxUm,  42  (.>.  B.  4<J. 
„c/,«-v./i<v..n!,44Q.B.3GG,ii.4m| 

2.  Othr  Caaci. 
idants,  without  objection  imt  .>^ 
ishedbythe  Crown  bau.l^^*_^ 
■,ursuanttoanordern.eouno,.^.4 
1871,  the  OovernientwuuHm.'jl 
^tsofalllocateesof  free^autWJ 
flOthof  September   IS  1,  to  a  j 

1  aubiect  to  certain  dues  :-HeM,  tia 
Peiidenceottheonermc*j 
Uen  taken  in  comiecttou  «  t h^ 
hat  the  Crown  canned  on  j  a  ^1 
8.     Brown  v.  Cod-burn  it  d,  I  % 

L  iho  C  L.  P.  Act,  s.  193,  pen 
kioi  of  ceiified  copies  of  de,«W 

E  to  transmit  thc;;"^f 
Chamb.— Dalton,  C.t..u. 
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[See  w  t"  t''^  proof  of  depositions,  42  Vict.  o. 
15,  ..3,0.]  

XI.  I'KivATE  Documents. 

1.  Dtedn. 

Held,  that  under  R.  S.  O.  ch.  Ill  s.  .50,  the 
nfdduction  of  the  registered  duplicate  original 
fit  a  mortgage,  with  the  regiHtrar's  certificate  en- 
J.irsed  thereon,  is  prim.1  facie  evidence  of  tiie 
Jue  execution  of  such  inatrunient.  Vunndti  I'er- 
,„uunt  Loan  aii'l SavtiKjn  Co.  v.  Pmji;  HOC.  1.1. 

Where  the  signature  to  a  deed  under  which 
tlie  iilaintitt  claimed  was  spelt  in  a  manner 
different  from  that  in  which  it  was  shewn  the 
alkgeil  grantor  had  spelt  )iis  name,  and  other 
tircunistaiices  of  suspicion  were  shewn,  and  his 
sister  guve  evidence  proving  the  signature  to  be 
a  fcirgery  ;  the  only  evidence  in  support  of  tlie 
genuineness  of  the  signature  being  that  of  the 
jiihcitor  who  prepared  the  instruments,  -who  ha<l 
no  recollection  of  the  circumstances,  but  swore 
heninst  have  been  satisfied,  at  the  time,  with 
the  identity  of  the  grantor  or  he  would  not  liave 
allowed  the  deed  to  be  execute<l  ; — Held,  that 
the  execution  of  the  conveyance  had  not  been 
I  proved.    Diiffii  v.  Smith,  2G  Chy.  428. 

See  Tlwmpsonv.  Bennett,  22  C.  P.  39,3,  p.  1379. 


2.  Lettern. 

Although  a  letter  written  "without  prejudice" 
i  hv  a  party  in  the  course  of  a  cause  cannot  be 
read  against  him,  it  may  be  read  by  him  on  the 
question  of  costs,  in  order  to  shew  that  he  had 
made  such  an  offer  as  rendered  the  further  pro- 
[jeiution  of  the  suit  unnecessary.  Boija  v. 
Umpmi,  26  Chy.  278. 

Proof  of  mailing  and  receipt.      See    "Post- 
leiFiiE  AND  Postage,"  p.  2864. 

See  also  Shannon  v.  The  Ha^timjs  Mutual  fns. 
|0A,2App.  81. 

XII.  Parol  Explanation  of  Document's. 

1.  To  Varij  or  Explain  Deeds. 

The  bill,  which  was  filed  in  1876  by  the  child- 
lien  and  heirs-at-law  of  J.  W.  R.,  alleged  that 
Ithe  deceased  hatl,  in  1861,  conveyed  certain  real 
listate  to  his  brother  I.  N.  R.,  upon  the  express 
Ittust  that  he  would  advance  him  $1, 000,  and  hold 
■the  property  as  security  for  the  repayment  of 
■that  sum  with  interest :  that  he  never  did  ad- 
ace  that  sum  :  that  J.  W.  R.  died  in  1872  : 
lat  I.  N.  E.  died  in  1874,  having  devised  this 
ropierty  to  his  son  :  that  the  trusts  upon  which 
i  had  been  conveyed  had  been  fulfilled,  and 
mghtan  account  of  I.  N.  R.'s  dealings  there- 
i^h.  The  defendants,  the  executor  and  execu- 
lix  of  I.  N.  R.,  set  up  an  absolute  sale,  and 
lied  on  the  Statute  of  Frauds  and  the  Statute 
'  Limitationg.  It  was  proved  at  the  hearing 
»t  immediately  after  the  execution  of  the  deed, 
lich  wag  an  absolute  conveyance  of  the  lands 
I  question  for  $6,000,  subject  to  certain  mort- 
1 1.  X.  R.  had  gone  into  possession  :  that 
rtiea  applying  to  J.  W.  R.  for  the  purchase  of 
B  were  told  by  him  that  he  had  sold  the  pro- 
^tol.  N.  1  C.  R,  a  son  of  J.  W.  R., 
vre  that  his  father,  being  in  difficulties  in  1861 , 


II.)  that  he  would  make 
)roperty,  pay   off'  certain 


I.  N.  R.  told  him  (C 
an  assignment  of  the  nn 

mortgages  thereon,  advance  <l.  \V.  It.  ijl.CXN), 
and  reconvey  it  at  any  time  on  payment  of  ad- 
vance and  interest.  In  a  letter  to  C.  H.  in  ISO,"), 
J.  W.  R.  said  that  in  writing  to  I.  N.  K.,  he  lia<l 
denied  that  "  the  sale  was  in  any  otlier  liglit  than 
that  in  which  you  placed  it.  '  '  I  also  asked 
him  if  he  is  willing  to  reiinciuidi  the  ])roperty 
on  receiving  his  advances."  An  account  rendered 
by  1.  N.  I{.  was  produced,  dated  Septeml)er  16, 
186.3,  headed,  "J.  W.  II.,  Debtor.  Anionnts  paid 
for  yfiii,"  composed  of  items  wliicli,  it  Wiw  al- 
leged, forme<l  tlie  ])urchaHe  nioiu.y  of  the  jiremi- 
ses  in  (jiiestion.  On  the  23rd  Fel)ruary,  1865,  I. 
N.  H.  wrote  to  .1.  W.  I{.  in  reply  to  a  letter  horn 
hiuL  "  I'ay  me  my  advances  a«  agreed  with  C, 
and  you  can  have  your  property."  I'roudfoot, 
V.  C. ,  made  a  decree  directing  an  account,  and 
.lUowing  the  plaintifl's  to  redeem  the  lands  on 
payment  of  the  amount  due  to  tiie  defendants 
ni  respect  of  advances  made  :—  Held,  Hlake,  V. 
C ,  dissenting,  that  tlie  evidence,  which  is  more 
fully  set  out  in  the  case,  .shewed  that  the  tran- 
saction was  a  sale,  and  the  decree  was  reversed. 
Blake,  V.  C— Although  under  all  the  circum- 
stances he  wouhl,  on  the  evidence,  have  formeil  a 
conclusicm  adverse  to  tlie  plaintifl's,  yet  held  that 
parol  evidence  was  ailiiii.sMil>le,  and,  he  was  not 
prepared  to  decide  against  the  judgment  of  the 
Vice-chancellor,  who  was  placed  in  a  so  much 
more  advantageous  position  for  determining  the 
weight  to  be  attached  to  the  evidence.  Per 
Patterson,  J.  A.,  that  oral  evidence  was  not  ad- 
missible  to  vary  the  deed.  Per  Burton,  J.  A., 
the  evidence  of  C.  reipiired  corrolmration  under 
36  Vict.  c.  10,  and  was  not  corroborated  in  any 
material  particular.  Jfosi-  ct  ul.  v.  Ilirhii  et  <il., 
3  App.  R.  309.  Affirmed  in  the  Supreme  Court. 
A  widow,  by  writing  duly  signed,  sealed,  and 
attested ,  released  to  her  son  W.  asum  of  §14,477.- 
9"),  "standing  to  my  account  in  my  son  William's 
books  at  this  date,  .and  which  I  intended  to  give 
him  ;  I  hereby  give  it  lo  him  and  release  him 
from  all  claim  in  respect  thereof."  W.  subse- 
quently went  into  a  somewhat  hazardous  busi- 
ness, and  afterwanls  lieconiing  insolvent  made 
an  assignment  under  the  Insolvent  Act.  In  a 
suit  by  the  official  assignee  claiming  the  money 
for  AV.  's  creditors,  the  court  allowed  jiarol  evi- 
dence to  be  given,  shewing  that  such  release, 
though  absolute  in  form,  wsis,  as  to  one-half  of 
the  amount  transferred,  intended  to  create  a 
trust  in  favour  of  another  son.  A.,  his  wife  and 
children  ;  and  the  court  being  satisfied  of  the 
truthfulness  of  such  evidence  they  refused  the 
relief  asked.     Kerr  v.  Jieid,  23  Chy.  ,525. 

Upon  a  purchase  of  land  from  one  Mrs.  C, 
the  plaintiff  gave  her  a  mortgage  for  .?  1,100,  of 
which  .^200  was  paid  at  the  time  of  execution, 
and  endorsed  on  the  mortgage,  the  balance  was 
to  be  paid  in  nine  equal  instalments  with  inter- 
est at  six  per  cent.,  the  first  of  which  became 
due  on  the  7th  of  November,  1875.  At  the 
same  time  the  plaintiff  gave  her  nine  promissory 
notes,  payable  at  intervals  of  one  year.  The 
first  of  these  notes  was  drawn  pay.ible  to  Mrs. 
C.  or  bearer,  one  year  after  date,  and  contained 
the  additional  words  :  ' '  Which  when  paid  is  to 
be  endorsed  on  the  mortgage,  bearing  even  date 
with  this  note."  In  August,  1875,  Sirs.  C.  and 
her  husband  executed  an  assignment  in  general 
terms  of  this  mortgage  to  the  defendant,  pur- 
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iKii'tiii/;  til  >,'niTit  Miiil   aHMi^'ii  nil  tliu  eMtiitti  iiiicl  I  vfrliiil  I'viiliMifii  \vii«  mliiiii^siliUi,  am  tlir  m, 
intL'ri'Nt  of  Mr.    iiml  Mih.  (',,   in  tliu  Iniul,  ami    the  ti'.iiiHaitiiiii,    :ii4    ,i|i|ii'iiriii^    in    thr   i 

11,1  til, 

,-         ,         .  .  ''ill 

Htiiti'il  tliHt,  in  I'liiiHiili'i'iitiiiii  III  i!<l,  l(N)  tiii'  [ihkin-    •)  .A.,  it  uaH  iniuhniHNililc,  as  tlii'ii'  wui  iki 

till' mnvcviil  iinil  iiH.smi'il  the  IiuhIh  liy  wiiy  nf    I'nt  fviilcni'o  tn  mIu'W  tlmt  the  |i,irtii'(»  cli,! 

niiiit;.'a^'t'  til  Mr-N,  ('.     'rii'uininunt  tliuii  iliin  U|iiiii    inti'inl.     >S',  f',,  4  App.  I(,  liOl, 

till!   nnntui'k'i'.  wiiN  nut  i^xincMHly  iniuitinntMl 


lllVV>lir.i.     wi         ,Tfi 1         .Ti.n,       «       ,|         III         |,|iv>        ■•*>1<1,        t»||lt  LIU  l.l<lliai»>ll'r|l,  .ir»  ll|'|"llll|l^  ||| 

tin;  Miiii'tgii>{i'  iinil    tlio  uiiini'V'r*  tliLTuliy  iti'oiii'uil,    ulirwi'il  timt  thi' |iiii'tit'H  ilnl  nut  intn 
In  till'  riM'il.'i!  ili'Ni'ri|iliv('  nt'  the  niiii'tgii>{(.',  it  wuh    uii'ntH  tu  cnntiiiii  tliu  u  Imli'  I'mitiart. 


iiimt^'iiKi'.  wiiN  nut  i^xini'MHiy  iniiiitinntMi  in 
till'  I'lssi^iiMii'lit.  At  tllr  ililtriif  the  UHNi^llllit'llt, 
till'  lii'Mt  nnti!  Iiiiil  lii'i'ii  tr.'WiHiiM'iMl  tiiathii'il  party 
fur  valiii',  'I'lii'  |ilaiiititl'  in  it^iiiiranuc  ol  this, 
iiaiil  tlir  .'iiiiiiuiit  lit  it  tn  the  ilcti'iiilaiit,  tu  wlimn 
lie  hail  lii'i'ii  iiiitilii'il  tlir  inui't^Mgc  hail  Immjii  nn- 
Mi^iicil.  '('Ill'  ih'fi mlaiit  tnhl  the  iiluiiititrthat  ho 
hail  nut  ^iit  'le  imti'  luit  that  he  wnlllil  ^et  it 
iviiil  k'ivi'  it  t(i  him.  The  |ilainiitr  wjiHiifterwiinlH 
Biieit  liy  the  liuhlei'  of  the  nute,  ami  wivm  euni- 
jielleil  tu  ii.iy  it,  whereiiiiun  he  mieil  the  iloffln- 
(lant  till- the  aniiiiint.  'I'Ik!  jury  fiuiiul  that  thu 
(k'femlant  mily  imrehaHeil  JiJlHOO  iif  the  liiiirtj^age 
tiioney  uml  eight  miteH  ;  that  the  plaiiitill'  luaile 
the  [layiiieiit  iiiiiler  the  iiii|ire8Hiuii  that  the  ilo- 
femliint  hehl  tlie  nute  hh  well  ax  the  mortgage, 
mill  that  when  the  plaintill'  paul  the  niuiiey,  tjio 
defendant  innmiHed  inieuiiilitinnally  tii  give  him 
the  nute  :  Meld,  allirmiiig  the  juilgmeiit  of  the 
('oiinty  i 'oiirt,  tluit  the  iiotu  wax  ii  negotiiililu 
iiiBtriiment  ;  and  that  lieing  negotialilu  and  hav- 
ing lieeli  transferred  liefure  the  assigniiient,  imrol 
uvideiiee  wax  admiMNilile  to  xhow  that  it  hml  nut 
ill  faet  lieeii  aHHigned  to  defendant,  and  that 
undur  the  circumstanceM,  the  plaiiititt'  was  unti- 
tled to  recover,  t'/iemici/  v.  .SV.  Joint,  4  App. 
150. 

See  also  Crozier  v.  Tahb  H  al.,  20  C.  P.  369  ; 
Cmiiirnii  v.  \ViUiu(jtim,  Orci/  •(•  /{nice  It  W.  Co. 
et  III.,  '21  (;hy.  Do. 


I 'an 

Sir  ' 


.Male   of  giioilH  on   written  uiderH 
denee  of  previoiiM  veilial  warrantM, 
V.   W'litrriiiix,  ',W  if.  |».  'Ml,  p.  .•IIC.'S. 

See  If'ii'lirmiii  v.  Ciil/ii;  ]'it).  ft.  .'tl.'i   i, 

Ifri/h;/  V.  Si-iMMi,i,.i,  ;t:j  (,>.  II.  oj.-,,  p.  :);,y 

.\lll.    rnooi.' iiv  Skciinii.vhv  i'lviiicsr 

111  ejei'tnu'iit  the  pl.'iiiitill  riaiini'ii  iiinlvf 

deed,  whieli  he  did  not  piodiu'c,  giviii'ivi 

that  it  had  lieen  htirnt  after  registry  ]<\  ||j, 

giving  no  evideiiee  uf  its  euntiiits,  ("xi|.| 

mil 

or  eaiise  of  the  sale:     Meld,  that  tlur,.  u 

proof  of   the  deed,    for   the   eertilirate  d 

reaHons  stated,  shewed  it  tu  lie  invahd  ; 
V.  I'arkiiii,  '-'8  C,  I'.   I •.','{. 


proiluetion  of  the  eiM'tilieate  registrn  li 
\'iet,  e.  181',  s.  (iri,  wliieii  did  not  statr 


2.   KxiihuiiUioii  of  Wdtuh. 
See  Johmton  v,   Wihim,  28  C.  I'.  432,  p.  43(59. 


3.  PartU'n  to  Contrwts. 

See  Oiiilvli'  H  al.  v.  McUod,  II  C.  P.  348,  i). 
3.S()!). 


4.    Ti-nii.^  and  fiicideiitu  of  Contracts. 

A  verbal  contraet  between  the  plaintilTs  and 
defendants  was  proved,  whereby  defendants 
agreed  to  carry  certain  petroleum  oil  of  the 
plaintiffs  in  covered  cars,  and  on  the  fait^i  if 
its  being  so  carried  it  was  delivoreil  to  de''cn 
dants,  but  it  was  carried  in  open  cars,  ;inil  da 
layed  at  different  places  on  the  journey,  in  oon- 
secpience  of  which  a  large  (piantity  was  Icsi  i  n 
the  delivery  of  the  oil  the  plaintiffs  sign'jd  a 
receipt  note,  wbich  said  notlnng  about  covered 
cars,  and  which  stated  that  the  goods  were  sent 
subject  to  conditions  endorseil  thereon,  amongst 
which  were,  that  the  defendants  would  not  be 
liable  for  leakage  or  delays,  and  that  oil  was 
carried  at  the  owners'  risk :— Held,  following 
the  previous  decision  in  this  case,  (27  C.  P.  528, ) 
that  proof  was  rightly  received  of  the  verbal 
contract,  which  must  be  incorporated  with  the 
writing,  so  as  to  make  the  whole  contract  one 
for  carriage  in  covered  qars.  FUzgeraUl  et  al.  v. 
Grand  Trunk  R.  W.  Co.,  28  C.  P.  586. 

On  appeal,  the  alcove  judgment  was  aiiinned 
on  another  ground  ;  and,  per  Moss,  C.  J.A.,  the 


In  ejectment  the  plaiiitifl'elaiiiu'd  iiinltrn 
from  the  patentee  uf  the  eiuwn  tu  jijs  f; 
The  ileed  was  nut  [n'oilueed,  but  it  \va»- 
that  the  e\  idenei',  set  out  in  tin.  i-iiMiit 
aullieient  to  prove  its  existeiiee,  and  '\U\l 
been  subsei|uently  burnt.  .Mi<  '(irlln,  \  i,./,, 
29  ('.  v.  .V_>9. 

Hehl,  that  a  registered  nieiiiorial  nf  ^  , 
executed  under  a  power  of  atturiu'y,  is  imt 
cieiit  evideiieo  of  the  power  iinilir  ,')II  Vii 
29,  (). ,  8.  1,  8u))-s.  3.  '/'//(.■  ('iniii'lii  /V/'wi 
Loiin  and  Siinini/t  Co.  v,  //iaw,  7  P.  ];,  ; 
M.  U. — Taylor,  Manlir. 

A  mcinorial,  over  thirty  years  old,  exec 
by  the  graiitnr,  was  held  adinissilile  uviii 
and  suiticieiit  proof  of  the  deed,  in  an  ai't; 
ejeetinent,  uiidi.'r  3!>  Viet.  e.  29,  s.  I,  s 
and  s.  7,  <>.  /{I'ljina  v.  1,'iil/irii;  41  {). 
RfciiHa\.  MvDnni-U,  Ih,  157. 

In  an  action  fur  inalieious  pruseeutidii : 
that  under  tlie  lirat  count  the  warrant 
which  the  plaintitf  was  arrested  shnnjil  liav 
produceil,  or  evidenee  of  a  searcii  ami  ih 
given,  to  enable  secondary  evidence  nf  its  ('( 
to  be  given  ;  but  as  sueli  secondary  evido 
given  at  the  trial  without  objectimi,  an,ilijn 
'  aken  for  the  first  time  in  the  rule  ni-ii  «■ 
Kte.     A  similar  objection  taken  in  tliu  ni 
as  to  proof  of  the  information,  even  if  .sudi 
were  necessary,  was  for  the  same  reason  In 
be  too  late.     Crandall  v.  Crandall,  30  C.  1 

Lands  had  been  sold  pursuant  tfi  an  nnit 
this  court  in  a  proceeding  (under  the  \i  Vii 
72,)  for  the  sale  of  infants'  estate ;  and  tlic 
chaser  thereof  sold  and  took  back  ainortijagi 
purchase  money,  upon  which  a  decree  uf  i 
closure  had  been  obtained.  The  convey; 
from  the  original  patentee  was  alleged  to  i 
been  destroyed  in  an  extensive  tire  ,it  Chic 
without  being  registered.  The  defundant  in 
foreclosure  suit  subsecjuently  piocnred  ,i 
from  the  heirs  of  the  patentee,  and  iastitii 
proceedings  to  set  aside  the  mortgage  a^  a  d 
on  his  title ;  but,  the  court  being  ef  opinion  t 
the  evidence  sufficiently  establislicd  theeiiste 


'a:  ■■'  i'-'  'K>  ■  ■'■•■ 


^ 


H'S,  ■  1477 


KVTDKNCK. 


■H78 


iutiis'lM  u..linUMaU,-,l,„,i. 
I,..  vv\i,,l.'.'.mtri>nt.   1  >'i  lliirl„ii, 

.\l,l..  It. 'i»»l. 

„„  written  t.nl.TH     \'m»\  um- 
4  vcrl>;il  wiirriilitK.     Sic  (,'(„■,/,,, 


tlif  i,liiintilViliiiii"''>, '">''•■'■  Jt"  I 
,,i,li..>ti.n"lu.T,  Kivu^MvuU.,,,,  1 

\mnitiittorivKi«tiy  I'yliim.lia 
,,,,.0  of  its  .:<.iitiiit.<,  .  x.q.t  tW 
h„  rcrtitioatc  roKist.n.l  ii.,4fr  HI 

r)   wliii'li 'lii>  ""t  '^tat.'  tli.Mhte 

^^^\^,.  \\M,  Hiat  tliciv  was  im 
1,^,1,  ■»■'.••  tl.u  .a.rtili.Ml.'.  t"r  tk 

„l,i'\vi'<l  it  to  lie  mviilM.    A.iy  | 

Uhcl.laintift\^Uim..lu,Mera«| 
.,,t,.o  of  till.'  >'rowii  to  lus  til  lur. 

',nc.',  set  out  m  the  ru).nr ,  «« 
,,„v..  its  existenee,  ami  itj  unw  | 

a  ruui'^tere.l  iiieinoiial  ut  a  .U, 
■.c     f  the   power  «u.le.;i\u:U 

amntl^  ('„.  v.   «.ms,   .   I  .  U,  ..L- 
[or,  .Ufc'i'".  . 

Ll    over  thirty  years  ol.l,  cxcc«tel 
;,.    was  hel.l   .uluussihlu  uvuUk 

L  for  malicious  i.roso(niti.M,^-Hd.i 
Ithe   tirst  count  the  wainmt  u vW 
•   f  V  w'ls  arrested  slwaiM  liavfleti 
LmtittNV'W^»^     search  aii,l  Its  1 '4 

nrai^l'-eondary. via.no.™ 
Stvitlumtol.ieeti..n,an..lrl;«l 
i    ttimeiu  the  rule  msiwastol 

te.?Sntakeuh.thovnl.J 
fthc  nfornuiti..n,even.fs«oMj^l 
It  luu  ,  reason  lii'lilMI 

fen"&nS'   The  c.nv,« 
*?  f  the  court  beiui;  <-(  opinion  'ta 


.{nliu  time  of  thi'  liilxtiiij,'  <li'c(1,  iiiid  thiit  the 
vliilliot  I'l  the  |iiailitlir  hid  Ixril  too  iiiueh  that 
I .,  ,,p,\vlinv{  aHHiKiiii',  reliisicl  the  rcMnf  HoiiKht, 
I  jiiil  ili^mi^^ed  hin  l)ill,  with  eontH.  Jiihimou  v. 
,>„«.r.i;/H.  -^  <  ''»y-  •♦a-*-  1 

I'pKif  of  wiiU.     Meu  "  \Vii.i,M,"  p.  413!). 
Sl•olli^"  t'li-iiimm  V.  Fritiitdii,  27  <'liy.  -Ml. 

\|\',    I'llonK  h\    KsritlKS  AMI  l>Krl.AI(.vnoNS. 

Ill  I'ji'i  tlii'iit  lor  a  I'ott.i^e,  deli'iidaiit  ciaiiiied 

!,v  li'iiutli  lit  |Hir<se.sHioii,  whieh  tthe  (irovi'd.    The 

ijil.iM  III  line  r.,  dec'e.iMed,  who  had  owned  llm 

initv,  ^tati'd  tiiat  ch'Tiiidaiit's  husliand  i  ime 

,.,1,(0  111  tlie  eottiij^e,  wiiieli   vva.t  on  T.'m  fiuni, 

lijT.'it  iiTvant,  |iayiiiK  "n  >'ent  ;  that  defendant, 

,iiir  iiii.'-li.iiid's  death  in  iHlili,  reniaiutMl  in  the 

lliiiiw.aiiil  Ml  I.H70  agreed  with  T.  to  |.iiy  him 

III  ;i  iiiiiiith   lent,   wliii'ii   Nhe  paid  every  three 

[iiiHiitlii*  iMilil  the  tall  uf   lH7;i.     T.  dieil  in  .lanti- 

iir\,  l^'T'l  ■     "eld,  that  the  followiii);  anil  Hiniilar 

hiitrii'S  ill  I'.i* ''•"*''  I'odk,  in  his  handwriting,  re- 

|laliiii<  to  ilctciidant  :     "  1871,    I'V^hruary,    NIrs. 

]i,«iin(ili'lHidant)  ??:» ;  May,_Mrs.    Dewun,  §;}  ; 

|Aii;iist  l«t,  •Mr.'<.    Dewan,   ?f;i,"  &e.,  were  adniis- 

liiliif,  a.scliti'ii'.i  ajiainst  iiiterest  ;  and  that  taking 

IthiMi  ill  cniiiieitioii    with    Mrs.    T. 'h   evidence, 

|«hicli  tlioy  coiilirined,  the  iilaintill  wan  entitled 

Ifcsuocml.     T((nitrv.  /hiiuui,  41  (i.  H.  'Mil. 

Silks  of  a  survey  made  liy  iv  deceased  surveyor 
j.ilKiiik  ill  wiiieh  he  ke[it  a  diary  of  matters, 
Bnviite  anil  iirofessional,  were  tendered  in  evi- 
Ttna' til  lii'iive  tiie  himndary  between  lots  H  and 
Till' entry  of  the  survey  was  as  follows  ;  (ith 
Bimc,  W-l.     "lit  ^'i'-   Asldiridge  to  shew   the 
]ake  liutwiii'ii  Nos.  H  and  4,  itc    And  in  another 
Brtiif  the  liiiok  the  following  entry  appeared  : 
June  l,'i,  b'JT.  -  l>.  Bolton,  Esq.   fi  1()     3 
.\t  U.  Boltiiii's  house  for  feiico , .     0    4    0 


lie  of  those  made  iinteeedcntly  to  or  eontempor- 
aneiniHly  with  the  traiiMaetion,  or  elne  inimnll 
ately  afti'r  it,  ho  hm  in  ell'i'et  to  form  part  ot  the 
transui'tion  ;  Imt  tlii^  NiiliNi.i|iient  aetH  and  i|i.- 
claratlons  of  a  sun  i.'iin  he  u-tid  a;(ain.-<t  him  luid 
thoHe  1  hiiming  under  him  liv  the  fiither,  where 
there  \A  nothin>.'  Mhewing  the  inlinlioii  of  the 
lather,  at  the  time  of  the  tr.iiisaition,  snilieieiit 
to  eiiunteraet  the  elleet  of  thoMe  declarations, 
Hinl.li//  V.  ./'i/niioii,  l.'4('hv,  •_'(I'J, 


.£3    0    3pd. 

Jiirc  was  no  evidence  that  at  or  about  the  time 

illhunirvuy  liolton  had  finy  interest  in  either  lot 

lor4 ;  liiit  it  was  shewn  that  he  obtained  a  con- 

V.iiia'iif  lilt  2  two  nu>uths  afterwards,  and  of 

13  ill  ISDO.     Surveyors  were  not  at  that  time 

jLrany  oliligation  to  make  notes  of  surveys  ; 

klit  was  not  jii'oved  that  the  entry  was  made 

IDtoiniiiiraneimsly  with  the  tritusaction  : — Held, 

Rei^iiii;  the  jiidgnumt  of  the  Queen's   Bench, 

|t,i.  ll.  ">',I7,I  that  the  entry  was  not  adniissihlu 

loiio  iiiailo  ill  the  course  of  business,  or  in  the 

t'lirinaucu  of  a  ipiasi  public  duty.     HeM,  al'so, 

btliu  iiiitus  of  the  survey  were  not  sutticiently 

liii'i'ti^il  with  the  entry  of  payment  to  be  read 

1  it  a.s  an  entry  against  interest.     Per  Moss, 

I.  \.,  anil  Hagarty,  C.  J.   C.  I'.,   the  evi- 

|ci-  wmilil  not  have  proved  anything  material 

Itiic  ciiiitroversy  ;  and,  senible,  (ler  Hagarty, 

[J.  ('.  1'. ,  that  as  it  would  not  have  affected  the 

pit,  the  l)etter  course,  would  have  been,  oven 

Ik  court  thought  the  entries  admissible,  to 

erefnseil  a  now  trial  for  their  rejection  under 

131  of  the  A,  J.  Act,  1874.     O'Connor  et  al. 

Vmii,  2  App.  U.  247. 


XVI.  Hearsay  Evidence. 
1.  HeA  Oentie. 

ke  eviilencc  of  acts  or  declarations  of  a  father 
^kt  the  presumption  of  advancement  must 


.\\  II.  ( 'iiiiiiiiiiiiii  Mi\  K  E\  iiii;n('K. 

Where  a  elilim  is  niilde  against  tiie  estate  of  11 

I  testator,  and  tiie  cxeeutiils  in   the  Imna  lide  dis- 

;  charge  of  tiieir  duty  coiiipiumisc  the  cl.iim,  it  in 

I  not   lu'cessjiry,  mi  passing  tln^  accounts  nf   the 

executors,  that  any  coirohnnilivc  cvidcnci'  slmuld 

lie  adduced.      A'.   /f.Mins,  •.'."I  Chy,   It!'.'. 

Whiit  is  Hiillieient  corrolniration  of  the  evidenco 
!  of  the  surviving  party  to  a  transaction  jigiiinst 
I  the  represeiitativc'i  of  the  other  party  thereto, 
;  eonsidiirt'd  and  acted  mi.  /lin/s,//  v.  Jn/ni.vm, 
;  24  Chy.  202. 

I  The  i>riiyisioii  uiidei-  the  statute  that  rcipiires 
eorrol)orativi)  evidein'c  to  Im  adduceil  where  olio 
of  the  parties  to  nu  iiUcged  eontiHct  is  dead,  is 
not  that  the  evidonce  of  tlio  party  setting  up  the 
claim  must  be  currnbiiratcd  in  every  particular  ; 
it  is  sullicieiit  if  iinlependent  support  is  given  to 
till!  party's  statement  in  so  many  in.stances  tliat 
it  raises  in  the  mind  of  the  cmirt  the  conviction 
that  such  statements  intiy  lie  depended  on  even 
in  respect  of  those  matters  in  wliieh  there  is  no 
corroboration.  McDdwi/iI  \\  MfKiiiiniii,  20  Chy. 
12. 

ISeo  livifnia  v.  SiiiUh,  'AX  i).  ».  218,  p.  4413; 
Fiiii/I'ii  V.  I'liliiii  et  (ll,  2(5  ('.  I'.  483,  p.  21.3i» ; 
Itiijiiiiiw  /tiiiiiii  rtiKiii,  4lHi.  B.  .■)47,  4410;  A'ow? 
if  al.  V.  /l!rl.vi/  t/  .(/.,  3  App.  It.  ;{()il,  p.  4474  ; 
Tniiil  iiuft  Lnim  Co.  v.  (-'Im /.r,  3  .\pp.  It.  42!>,  [p. 
44r)!t;  A'-'  Riihli} !!.■<,  23  Chy.  lt;2,  [>.  4488  ;  iiruirn 
V.  C'lijiriiii,  24  Chy.  !»l,  p.  .'{S,")!). 

See  also  Stiii/tlio-t  ,1  ,il.  v.  filnili/tirl,  'M  i).  B. 
203  ;  Coo/,//  ,t  III.  V.  Siiiif/i  I'l  III. ,  40  ',>.  15.  ."i43  ; 
Molii-rhj  V.  liniiih,  27  Chy.  270;  Mur/oii  v. 
Xi/iUH  i:t  id.,  5  App.  1!.  20. 


XVIII.     PRUUUeTIDN    AM)    AliMISsroN    OF    Evi- 

DKMK. 

1.    Oini-i  /'rnliiiiiili. 

In  cases  where  transactions  are  attacked  as 
fraudulent  under  the  insolvent  law.  See  Ifircv. 
liniiint,  4  App.  ll.  542  ;  Mur/oii  v.  Xi/iaii,  5 
App.  B.  20. 

See  Re  litin-iU,  23  Chy.  492,  p.  31 11. 


2.  Ill  lii'idij. 

Semble,  that  the  jndgo  at  the  trial  should  have 
prevented  the  plaintitF  setting  up  a  case  in  reply, 
which  he  did  not  set  up  at  Hrst  as  his  case.  (.)rser 
V.  Vemon,  14  C.  P.  573. 


3.   Relemtiit  Er'uli-nce. 

Evidence  of  a  general  agreement  with  the 
plaintiffs  that  all  notes  made  by  the  defendants 
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should  he  drawn  payablo  in  a  particular  form,  ia 
adinia»i1)lu  to  suijport  a  plea  of  such  an  agree- 
ment as  to  the  notes  sued  on.  Bank  of  Montreal 
V.  lii'iiiiolth  et  uL,  25  (),  B.  352. 

Qurore,  as  to  tlio  admissibility,  with  a  view  to 
the  cf>n8truction  of  a  statute,  of  the  language 
used  by  the  secretary  of  the  state  for  the  colo- 
nies in  intro'luciiu-  it  in  Varliament.  Smiles  v. 
:h'foilHal.,  1  App.  U.  43(!. 


4.  Other  C'aaefi. 

Eight  of  plaintiff,  after  closing  his  case,  to 
read  papers  proved  Ijy  him,  but  not  tiled  or  read. 
See  CroK.iv.  likhanUon,  13  C.  P.  433,  p.  1068. 

In  an  action  of  ejectment  on  the  argument  in 
term,  the  court,  on  the  application  of  the  plain- 
tiffs' counsel,  under  H.  S.  O.  ch.  49,  sec.  8  a  (41 
Vict.  c.  8,  8.  7),  granted  leave  to  tlie  plaintiff  to 
supply  evidence  of  a  search  for  the  memorandum 
of  the  compromise,  and  also  to  put  in  the  origi- 
nal writ  of  ejectment  in  a  former  action,  and  the 
affidavit  of  service  tiiereof,  a  copy  of  such  writ 
only  having  been  filed  at  the  trial ;  but  as  with- 
out this  the  pl.iintifl's  would  have  failed,  the 
defendants  were  allowed  costs  in  term.  Yoiimj 
et  at.  V.  Hobson  el  al,  30  C.  P.  431. 

See  also  "Trial,"  p.  3821. 


XIX.  Contradictory  Evidence. 

McMwards  v.    liosa,  (i  Chy.   373,   p.   1300 
Kemp  v.  Jones,  12  Chy.  2(50,  p.  454. 


EXECUTION. 
I.  Fieri  Facias  ((Joods). 

1.  To  enforce  Decrees  or  Orderx,  4480. 

2.  Property  Taken. 

(a)  El/nit !/  of  Hedenq^tiou,  4480. 

(b)  Stock,  4480. 

(c)  Charijinq  Order,  4481. 

(d)  PartnerM])  Property,  4481. 

(e)  Other  Property,  4481. 

(f)  Ships— See  Ship,  p.  3572. 

II.  Fieri  Facias  (Land.s).  / 

1.  Property  Taken. 

(a)  Trust  Estates,  4481. 

(b)  Equity  of  Redemtition,  4482. 

(c)  Riijht  to  Dower,  4482. 

III.  Sale  of  Land  under  Execution. 

1.  Evidence  of  Title  in  E!jectment  by  Pur- 

chaser, 4483. 

2.  Title  Acquired  by  Purchaser,  448o. 

3.  Rujhl  of  Widoio  to  Doiver — See  Dower. 

4.  Effect   of  Reijifiterinji   or   Omitting  to 

Register  Sherjfs  Deeds — See  Regis- 
try Law.s,  3271. 

IV.  Equitable  Execuiion,  4483. 

V.  Sale  of  Equitable  Interest  under  A. 
J.  Act,  (R.  S.  0.  c.  49,)  4484. 


VI.  Abandonment,  4484. 
VII.  Priority  of  Executions,  4486. 
VIII.  Miscellaneous  Case.s,  4485. 

[See  R.  S.  O.  c.  00,  4.I  Vict.  c.  lo, 


I.  Fieri  Facias  (Goods). 

1.    To  enforce  Decrees  or  Ordem. 

Where  a  decree  ordered  B.  to  i,'ive  I 
as  the  price  of  certain  railroad  iron  to  1 
with  delivered  to  B.  by  A.,  the  ijiiaii 
weight  thereof  to  be  ascertaine<l  by  tin 
and  the  price  adjusted  accordingly  ;  jim 
another  clause,  ordered  A.  to  delivc 
selected  rails  up  to  a  certain  value,  and 
with  to  give  A.  a  note  for  the  v.alue  thti 
tliJvt  A.  should  thereupon  cuiv  into  ;i 
covenant  in  regard  to  them  ;  and  tliat  ii 
of  delivery  of  the  said  notes  the  amount 
become  inimediately  duo  from  B. :  -  Hdi 
decree  within  R.  S.  O.  c.  ()(>,  s.  72,  m 
a  fi.  fa.  could,  on  sucli  default,  be  is 
parte  on  merely  tiling  an  attidavit,  bu 
reference  was  necessary.  'iickf'onl  v 
15  L.  J.  N.  S.  49.— Chy.  Chiimb.-S 
Referee, 

2.  Properly  Taken. 

(a)  Equity  of  Redemption. 

A  sheriff  selling  the  ecjuity  of  reileni 
certain  goods  under  an  execution  aga 
mortgagor,  is  entitled  to  seize  the  gddili 
in  possession  of  the  mortgagee.  Sirifi  1 
Cobourq  and  Peterboroutj/i,  R.  IT,  ('0. 
253.— C.  L.  Chariib.— Burns. 

The  word  "seize  "  under  the  C.  L.  P.  A 
8.  22,  applies  to  the  corpus  of  tlie  gomi, 
and  not  to  defendant's  interest  in  them. 

The  20  Vict.  c.  .3,  s.  11  (C.  S.  U.  V.  c. 
authoi'izes  the  sale  by  the  sheriff  of  ai 
and  chattels  under  mortgage,  the  effect 
sale  being  to  convey  whatever  interest  t 
gagor  had  therein  : — Held,  (1)  that  tlii 
rized  the  sale  under  execution  of  a  lessee's 
in  land,  although  subject  to  two  niortgag 
were  held  by  different  parties,  and  altlu 
lessee  had  previously  parted  witli  a  \) 
the  property  so  leased;  and  (2)  that 
authorized  the  sheriff  to  sell  the  intei 
debtor  in    stock    in   a   warehousing 
although  the  same  stood  in  the  names 
persons,  as  to  one  part  to  secure  a  sum  i 
and  as  to  other  part  to  secure  the  due 
ance  of  an  agreement.     Ross  v.  Sim, 
Chy.  552. 

See  May  v.  Standard.  Fire  Ins.  Co., 
51,  p.  4557. 

See  "Sheriff,"  IV.  3,  (c),  p.3.i3 

(b)  Stock. 

Upon  an  application  of  a  bank,  wli 
office  was  in  Ontario  under  sec.  23  of  tl 
in^Actof  1871,  (34  Vict.  c.  5,  D.,)for; 
adjudicating  and  awarding  shares ;— H 
an  execution  from  the  Superior  Court  of '. 
might  be  validly  executed  by  a  swom 
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exp:ctttion. 


4482 


SMENT,  4484. 

ir  OF  KxEcuTioNS,  4485. 

ANEors  Cases,  4485. 
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Fieri  Facias  ((Ioods). 
enforce  Decrees  or  On/(«. 
3ree0raere.lB.t0  «iv.!  A.anot. 
certain  railroa.l  iron  to  l.c  forth. 
,1  to  B  l>y  A.,  the  .i":"'tity  an,l 
f  to  be  ascertained  l)y  tlii;  luivstir, 
aaju8teaaccovaiu«ly;;UulaH,,,m 
ordered   A.   to  deliver  to  B. 
up  to  a  certain  value,  ami  lU,  A 
A   a  note  for  the  value  tliornot,  M 
Id  thereupon  eir.-;  uitc  :i  certam 
•eitard  to  tVem  ;  and  that  in  .Im,  t 
f  the  said  notes  the  a..K.uuts  should 
ediatelyduefromB.:_11eW,  nota 
R  S    O    c.  fil),  s.  7-2,  "11  wbick 
lid    on'sueh  default,  >"^ /f 'f-J  « 

■    S    49. — C'ly •  Chamh. -hteiihem, 

2.  Propertji  Taken. 
(a)  E'UnUj  of  lledemplion. 

f  selling  the  e.iuity  of  rcacmi.tuMl 

1!  un^er   an  execution  agaiuat  tkl 

l%ntitTedToseizethe,.K;,l.ev.«J 

'       >f  the  mortgagee.     S,nn  d  J.  t. 
ion  of  tlie  moiub  >,  ■ 

.,/i(<  I'eterlmromjh  !<■   »•  '  0.,  0  i-.^l 

,.  Chan.b.— Burns. 

hi  "seize"  under  the  r  I..  P.  Act,  K 

tl  es  to  the  corpus  of  the  goo,Uaeud, 

1  defendant's  interest  in  them.    Ik   I 

Ut-  i.  „  1  «  II  (0.  S.  U.C.  0.45,9.31,1 
te^^le'by  the  «heritl- oUny.g4 
eS  under  mortgage,  the  etfeet  ot  4 
to  convey  whatever i'^  «;«s  tlumd 
I  "herein  :-Held,  (1)  that  this  ^ 
Lexinder  execution  of  aleHBeesnH 
KuKh  subject  to  two  "";'tg.ges.y 
'     vSerent  parties,  an.  although tj 

fLe'shSt^reU  the  interest  oi 
,   Sock    i^   a  warehousing  compd 

h£rpl?tto*Sethe,hioi«rfo™ 
[an  agrCient.     Hoxs  v.  S.r^J 

^y  y.  Standanl  Fire  Ins.  Co.,  30  C.l 
..*SHERiKir,"IV.3,  (c),p.3'^3,i 

(b)  Stock. 

L„^plicationof;v^^j'd 
L  in  Ontario  under  sec.  -  . 

ff  1871,(34Vict  c.^,U.,)^     ,,a 
Itinir  and  awarding  snares.         j 
12  from  the  Supen'.r  U  J  «0j«^ 
>  validly  executed  by  a  8«o> 


that  oiiiit,  instead  of  by  tlie  slieriff,  and  the 
bailiff  tiiiyl't  fullil  tile  duty  iinposed  on  the 
(huiitl,  iiiiiler  see.  l',(  of  the  Hanking  Act.  /«  re 
Hndl'/  Oiihirio,  44  Q.  H.  247. 

Helil,  that  a  sale  in  execution  in  Montreal 
niJL'lit  hi'  iiiatle  of  shares  of  a  bank  whose  head 
„thce  was  in  Toronto.     III. 

See  Huss  v.  Simpsiw,  23  Chy.  552,  4480. 


(0)  CliiinjiiKj  Onhr. 

See  Alhiii  v.   /'/(<'/;«  et  f»Y.,  23  Chy 

&r,  Ca/rc!/  v 


3«>5,   p. 
l'/,elps,  24  Chy.  344,  p.  3220. 


(il)  I'artnership  Propertij. 

I'artnersliii)  jiropcrty  cannot  lie  seized  under 
ati.  fa.  against  one  partner,  so  as  to  interfere 
with  the  iimperty  or  possession  of  a  co-partner. 
In  an  inteipleader  i.s.sue  to  try  whether  certain 
emh  were  the  property  of  the  plaintiff  as  agjvinst 
1  the  execution  creditor  at  the  time  of  the  deliverj' 
of  the  writ  to  the  siieritF,  it  was  proved  that  the 
I  mwls  originally  l)elonged  to  W.,  who  liad  inort- 

iL'id  theiii  to  one  I).  W.  afterwards  becinie  a 
I  partner  of  the  plaintiff,  and  the  goods  were  part 
oitliepartiier.'iliip. stock-in-trade.  Ati.  fa.  against 
W.  was  siil).so(piently  delivered  to  the  sheriff, 
vli.i  made  no  actual  seizure,  merely  taking  a 
Uiiinl  from  !••  for  tlie  safety  of  the  goods.  I). 
I TM  not  entitled  to  the  possession  of  tile  goods  so 
I  far  as  aiiiieaivil,  and  the  mortgage  money  was 
Inutiliie.  The  partnership  was  afterwards  dis- 
I  iiilvid,  when  the  plaintiff  purchased  \V.  's  interest 
I  in  the  goods,  and  the  sheriff  tlien  seized  them 
|mi(U'rtliefi.  fa. :— Held,  affirming  the  judgment  of 
Itlic  Coimty  Court,  that  the  plaintitl'  was  entitled 
|tiisiiocee<l  on  shewing  that  the  goods  were  part- 
lutrshiiiiiroperty  at  the  time  of  the  delivery  of  tlie 
Iwrit  to  tlio  sheriff.  Held,  also,  that  the  plain- 
IWs  right  oimld  not  lie  defeated  by  proving  title 
lin the  mortgagee.     Oreii.-iv.  Bull,  1  App.  H.  (12. 

See  .V/((«'»»(V/  V.  MiUilen.  8  L.  .1.  134,  p.  I<)(i2; 
lt/fi'cii)i(»i  v.  Sexsmith,  21  Chy.  355,  p.  2()i)l. 


See  also  linnh  of   Rodn'Mi^r 
W, '27  Chy.  327. 


V.   Stone/louse  et 


(e)  Otlier  Property. 

I  finwls  ill  the  possession    of   an  assignee  ap- 
ninted  uiidor  the  Insolvent  Act  of  1875,  cannot 
taken  in  execution.       McMaster  et   al.    i', 
pin,  7  P.  R.  211.— C.  L.  Chamb.— Wilson. 

[Where  a  juilgraent  creditor  petitioned  for  pay- 
knt  out  tu  him,  or  that  the  sheriff  might  be 
piiitted  to  seize,  under  writs  in  his  hands, 
mis  in  court  standing  to  the  credit  of  his  deb- 
it, upon  wliiuh  a  stop  order  had  been  issueil 
jffiire  the  cheque  was  drawn,  an  order  was  made 
itecting  a  cheiiue  to  be  made  out  in  favour  of 
Jie  petitioner.  Re  GikhrM—Bohn  v.  Fife,  7  P. 
.430.— Chy.  Chamb.— Stephens,  Referee. 


II.  Fieri  Facias  (Lands). 

1.  Property  Taken. 

(a)  Trust  Estates. 

Belli,  in  a  proceeding  und'^r  the  act  for  quiet- 
I  titles,  that  as  regarded  ir-.s  assignmeuta  in 
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trust  of  February,  1858,  and  October,  1858.  set 
out  ill  the  case,  the  trust  in  favour  of  the 
assignors  of  the  surplus,  after  paying  certain 
specifieil  claims,  was  not  such  a  trust  as  enaliled 
the  sheriff  to  sell  under  the  10th  sec.  of  the 
statute  of  frauds.  To  enable  him  to  do  i o  the 
trust  must  be  a  clear  and  simple  one  for  the 
benefit  of  the  debtor.   Re  O'Doiiohoe,^  23  Ciiy.  399. 

'Acq  Bltickhnrn  v.   Gnmmersoii,  S  Chy.  331,  p. 
3882. 

(b)  3]uity  of  Redempli'  ". 

S. ,  at  the  time  of  his  death,  owned  a  farm  of 
98  acres,  25  of  which  he  hatl  mortgaged.  After 
his  death  his  mortgagee  recovered  against  his 
executor  two  judgments,  viz.,  one  in  the  County 
C'ourt  for  the  mortgage  debt,  and  one  in  the 
Division  Court  for  a  debt  not  due  by  S.  in  his 
life-time,  and  for  which,  therefore,  his  lands  were 
not  liable  to  be  sold.  The  judgment  plaintiff, 
having  transferred  his  Division  Court  judgment 
to  the  County  C'ourt,  issued  executions  on  both 
judgments,  under  which  the  sheriff  offered  for 
sale  the  interest  of  >S.,  the  testator,  in  the  98 
acres.  The  judgment  plaintiff  became  the  pur- 
chaser, bidding  just  enough  to  cover  the  amount 
of  his  two  judgments  and  the  costs,  but  not  pay- 
ing or  intending  to  pay  any  money  except  tlie 
amount  of  the  sheriff's  fees  : — Held,  tiiat  by  a 
sale  of  the  testator's  iiitert^st  in  tiie  98  acres,  the 
eijuity  of  redemption  .n  the  25  acres  would  have 
passed  along  with  the  legal  estate  in  the  73 
acres,  under  'I.  IS.  ().  c.  Gt!,  s.  35  ;  i)ut  that  no 
real  sale  had  taken  place,  and  therefore  the 
slieriff  "s  deed,  made  to  the  judgment  plaintiff  in 
pursuance  of  his  liid,  was  void.  In  the  County 
Court  suit  the  summons  was  addressed  to  W.  M. 
I'latt,  executor  of  the  last  will  and  testament  of 
S.,  deceasetl.  Tlie  particulars  of  claim  were  for 
§200,  on  a  mortgage  made  by  S.  in  his  lifetime, 
&c. ,  .and  the  judgment  was  that  P.  do  recover 
ag.ainst  the  said  \V.  M.  I'latt,  executor.  Held, 
that  tlie  fact  that  the  summons  was  not  addressed 
to  I'latt  ,as  executor,  and  the  judgment  w.as  not 
,  expresseil  to  be  against  him  .as  executor,  did  not 
I  make  this  a  judgment  against  him  personally, 
and  that  it  was  sutheicnt  to  warrant  an  execution 
I  .against  the  laiii's  of  the  dece.ased.  Donovan  v. 
j  Bacon,  l(i  Chy.  172,  .and  Wood  r.  Wood,  lb.  471, 
(piestioi'e<l  Per  I'.atterson,  J. A. — If  the  sale 
eoulii  !iot  re  been  uphehl  uiuler  the  statute 
bc'ii.fie  t,  tu  J  legal  .and  e(piit<able  e8t.ate  being 
;ioi(i  together,  yet  the  sale  might  be  upheld  .as  to 
1 1:>'.  legal  estate.     Per  Moss,  C.  J.  A. — In  such  a 

,ai  t!ie  sale  could  not  be  upheld  in  p.art  but  was 
;  v,,',\  in  toto.     iSamis  et  al.  v.  Ireland,  4  A  ^o.  P 
j  l!f,.  a  .inning  .S'.  C,  28  C.  P.  478. 

''lit  rule  laid  down  in  Donovan  i'.  Bacfin,  16 
Ch  y .  472,  th.at  the  sheiiff  cannot  sell,  under  com- 
mcn  law  process  the  eipiity  of  redemption  in 
If  luls  upon  which  two  several  niortg.ages  hive 
been  created,  was  hehl  to  apply  where  the  second 
mortgage  was  in  tlie  han(is  of  th^  plaintiff  an 
execution  creditor,  who  h.ad  recovered  juvivjncut 
in  an  action  upon  the  coven,\r.t  cor  l,ivined  i.i  nich 
mortgage.     Kerr  v.  Styles,  f.t-  Chy,  30l\ 

See  Smith  v.  ElliM,  ^6  C,;-,  598,  p.  4;'!>'t. 

(c)  Rlijii'.  to  Ln':r. 

The  question  whuthn-*  t,i  e  f^ht  cf  a  widow  to 
dower,   which   is  x^ot  y^^.   uxiigiva  to  her,   is 
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seiznltlc  under  common  law  procesa,  or  is  only 
so  liable  in  equity,  considered  and  treated  of. 
Witlmmn  V.  Heijiwhh,  25  Chy.  49. 

Since  the  jjRjsiiig  of  the  40  Vict.  c.  8,  O.,  which 
is  retrospective  in  its  operation,  the  riuht  of  a 
woman  to  dower,  as  well  during  the  life  of  her 
hu8l)an(l  as  after  his  death,  is  such  an  interest  in 
lands  OS  can  be  sold  under  a  ii.  fa  at  law.  Allen 
Edinburgh  Life  Ass.  Co.,  25  Chy.  30G. 

III.  Sale  or  Land  Under  Execution. 

1.  Eouhnce  of  Title  in  Ejectment  by  Purchaser. 

In  ejectment  the  plaintifiTs  claimed  under  a 
dsed  from  the  shenff.  Defendant  J.  D.,  by 
leave  of  the  court,  defended  as  landlord  of  H., 
the  other  defendant,  and  besides  denying  the 
plaintiiF  's  title,  claimed  under  a  deed  from  M. 
D.  to  P.  D.  The  plaintiffs  proved  judgments 
and  executions  against  P.  D.  and  M.  D.,  and  a 
sheriff's  deed  thereon  on  3rd  January,  1873,  to 
F.,  who  conveyed  to  the  plaintiffs  in  1874.  H., 
being  called  by  the  plaintiffs,  proved  that  he 
occupied  under  P.  D.,  under  a  lease  made  by 
him  on  January  7th,  1873,  and  that  P.  D.  had 
been  on  the  lot  several  years ;  but  a  deed  was 
proved  from  M.  D.  and  P.  D.  to  defendant  J.  D. , 
dated  and  registered  in  1858  : — Helil,  that  this 
deed  shewed  title  out  of  P.  D. ,  the  execution 
debtor,  under  whom  the  plaintiffs  claimed,  at 
the  time  of  the  judgment  and  execution  :  that 
the  defendant  J.  D.  was  entitled  to  set  up  such 
defence  ;  and  that  it  was  necessary  for  the  plain- 
tiffs to  rebut  the  title  thus  shewn.  Jex  et  al.  v. 
Hicks  etnl.,  39  Q.  B.  (506. 


2.    Title  Acquired  by  Purchaser. 

Effect  of  vendor's  lien.  See  Strong  v.  Lewis< 
1  Chy.  443,  p.  3425  ;  Van  Wagner  v.  Findlay< 
14  Chy.  53,  p.  3425. 

See  also,  Patterson  v.  Smith,  42  Q.  B.  1  ;  Ken- 
nedy V.  BiiUman,  27  Chy.  380. 


IV.  Equitable  Execution. 

The  testator  bequeathed  to  J.  E.  B.  and  his 
wife  B.  J.  B.  certain  real  and  personal  estate, 
upon  the  following  trust :  "  In  tne  first  place,  to 
and  for  the  support  and  maintenance  of  himself 
and  his  wife  in  a  fit  and  suitable  manner  accord- 
ing to  their  rank  and  station,  during  their  joint 
lives  and  during  the  life  of  the  survivor  of  them  ; 
secondly,  for  the  support,  education,  and  main- 
tenance of  the  children  of  the  said  J.  E.  P.  and 
B.  J.  B.,  now  living,  or  which  may  be  hereafter 
bom,  the  fruit  of  their  marriage,  according  to 
their  rank  and  station  in  life,  and  at  the  discre- 
tion of  the  said  J.  E.  B.  and  B.  J.  B.  Power 
was  given  to  the  defendant  and  his  wife  jointly 
during  their  lives,  and  to  him  if  he  was  the  sur- 
vivor, but  not  to  her  if  she  was  the  survivor,  to 
sell  the  lands,  mortgages,  and  all  other  securi- 
ties, and  to  stand  possessed  of  the  proceeds  upon 
the  same  trusts.  Further  power  was  given  to 
them  jointly  and  to  the  survivor  to  divide  the 
real  and  personal  estate  or  the  proceeds  thereof, 
or  80  much  thereof  as  remained  unexpended  and 
unappropriated  in  carrying  out  the  trusts,  be- 
tween the  said  children  and  their  said  heirs,  if 
any,  in  such  manner  and  in  such  proportion  as 


to  them  might  seem  fit,  or  to  ftxcliulo 
them  entirelyfrom  any  lienefit  or  portiuii  1 
if  they  should  see  fit  so  to  do,  or  tn  lmi 
make  over  to  any  of  them  by  way  of  u, 
ment  any  portion  of  the  same  to  in'cum 
absolutely  : — Held,  (revershig  tho  ^V■^ 
Proudfoot,  V.  C)  that  the  gift  wms 
benefit  of  the  defendant  J.  E.  H.  and  1 
jointly,  and  that  his  interest  onuM  nol 
tachod  by  an  executiim  creditor.  Mili 
that  the  defendant  had  no  estate  in  tli 
corresponding  to  an  estate  at  law  ;  at  i 
had  but  a  charge  upon  an  income  arisin) 
a  mixed  fund,  the  amount  of  which  wa 
discretion  of  the  trustees,  and  tlic  case 
aspect  was  within  the  rule  in  (iillu'it  r. 
16  Chy.  265.  The  object  of  an  eciuitabh 
tion  is  to  impose  on  the  eiiuitahlu  intei 
liability  whiiui  would  attach  at  law  on  a 
ponding  legal  interest.  Ooddcn  r.  Cnn 
10  Sim.  655,  considered  and  foUowod.  Kn 
V.  Brooke,  24  Chy.  585,  overriilud,  /' 
Brooke  et  al.,  4  App.  R.  8. 


V.  Sale  of  Equitable  Interkst  indrb 
Act  (R.  S.  U.  c.  4!).) 

On  ai,    application    by   a  judj^'niont  c 
under  the  A.  J.    Act,    1873,  sec.   .Sfi,  to 
equitable  interest  in  land,   an  order  nisi 
issue  returnable  before  a   judge  in   V\k 
Form  of  order  given.      Wark  v.  .V'lullun 
144. -Chy.  Chamb.— Blake. 

Where  an  order  was  made  for  the  sale  if 
dant's  equitable  interest  in  ;ert,-in  laul, 
the  A.  J.  Act,  R.  S.  O.  cli.  ").  see.  11,  tl'i 
of  the  application  were  uirected  to  he  tan 
inserted  m  tlie  endorsement  as  i)ai't  of  tli 
to  be  levied  under  the  writ  of  li.  fa. 
Hobson,  7  P.  R.  .?34.— C.   L.  Chamb.    I 

c.  a  <t  p. 


VT    Abandonment. 

The  sheriff  seized  the  jjoods  in  ijuestii 
put  no  bailiff  in  ;  ossessiou  on  tlie  ilef 
promising  not  to  I'lnove  tlieni.  The  def 
subsequently  remo'b  I  the  goods,  wherein 
landlord  seized tlum  torrent,  on  ilie groin 
the  removal  wnf  fraudi'lent.  The  sheri 
made  a  second  leizure  under  tlie  exeout 
Held,  that  the  iirst  seizure  by  the  eher 
been  abandoned,  .a.ii  that  he  could  not 
them  while  under  seizure  for  rent,  as  the 
in  custoditi  legis.  Held,  also,  that  the  v 
of  the  landlord's  claim  could  not  be  deci 
Chambers.  An  interpleader  order  was  thi 
refused.  Craig  v.  Craig,  7  P.  H.  209,- 
Chamb.— Dalton,  C.  C.  .1-  /'. 

Under  an  execution  against  one  R..  the 
tiff's  son,  the  bailiff'  wrote  "seized"  on 
a  sawing  machine  belonging  to  K.,  hiittl 
the  premises  of  one  S. ,  wliich  could  not  W 
owing  to  the  roads  being  blocked  withsnoi 
he  went  to  the  plaintiff  s  wliere  the  otlier 
the  machine  was,  and  told  the  parties  tl 
seized  it.  He  did  nothing  further  foi 
months,  when  he  removed  tlie  machine 
days  before  he  advertised  it  for  sale.  H, 
no  objection  to  the  sale,  wliicli  was  ui'  le 
with  the  full  privity  of  R.  Subaei;.ient 
plaintiff  purchased  it  from  S,,  H,  hnvingol 
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leem  fit,  "«•  *"  efel'"l«  f»y  of 
m  any  benefit  or  vortiui!  thereni, 
»e  fit  so  to  do,  or  t(i  convey  nr 
i^Y  of  them  by  way  of  Mlvrnw- 
n  of  the  same  to  ln'cmm' theirs 
eld      (reversing    t\iu    lUeree  oi 
C   )   that  the   gift  was  f.ir  the 
[efmuUnt  J.    1'-   H.  ana  hi»  wife 
vt  his  interest   eoul.lM..t  1«  at- 
execution  cre.ht.u-.     H.'W,  also, 
lant  hail  n.>  estate  m  tlic  lamii 
to  an  estate  at  law  ;  at  most  ho 
L/e  upon  an  income  arising  out  ot 
the  amount  of  whi.;h  was  lu  the 
he  trustees,  ami  tin-  .asu  m  thij 
hin  the  rule  in  (iiU'crt  >:  .lams, 
'The  object  of  an  eiiuitabh'  exicu- 
ose  on  the  e.iuitahlc  interest  the 
iw(ml.l  attach  atlawoi.acorM.! 

interest.     VMn   r   (  rmvkrst 
;onsi.lere.l  ami  follows.    IWum] 
t  Chy.   585,  overrulo.l.     takmw 

Equitablk  Intekkst  rsnER  A.  J, 

Act  (U.  S.  O.  c.  4'.».) 
plication    by    a   ju.lgme.it  creaitoii 
:  J.    Act,    1873,  sec.   3(,,  toseU 
terest  in  lan.l,  an  or.ler  msi  *h  .  '  I 
able  before  a   ]«dgc  in     hamp- 
er given,      n'ark  V.  Moull.n,  ,  l>..,. 
Chamb.— Blaise. 

I  order  was  made  for  the  sale  jf  aeieJ 
Uble  interest  in  ^erlMii  ai. ,  untel 
^Pt  R  S  O.  ch.  "I.seo.  ll,thec«ul 
ctiionwereuirected  to  W  taxed,  andl 
the  endor.en.ent  as  part  of  thec.!Bl 
1  under  the  writ  ..f  l\.  fa.     ll.i'Cv.l 


VT    Abandonment 

riff  seizcl  the  goods  in  <iuestion  W 
liff  in  .ossessronontl.e.eenW 
,lnt  to  I. 'move  them.    The  detendr' 
r' emo- "l  the  goods.  wherei,v^| 
lLlth.mforrent,.m.he,mm^^ 
alwof,  fraudvlent.     Iheslienntw 
*  ond   ■.eizure  under  the  execu^^n 
the  nrst  Heuure  Dy  the  shenff 
Llone.l    u..i  that  he  c.mW  .>«t  rel 
'muler  seizure  for  rent,  as  they 
ui      Held.  als..,thatthev,> 

.Uorcl's  claim  could  not  betoled 
'"I'^lrpleaderordep^tW 

Jraiq  V.  Craig,  7  V.   U-  -iOS.  t 
L>alt«m,  C.  C.  -f  /  • 
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nn  inducement,  to  give  him  certain  parts  of 
the  mftcliine  which  he  liad  concealeil  from  the 
bailiff-  After  the  purchase  R.  had,  with  the 
olaintifl's  iiermission,  the  use  of  the  maeliine. 
Some  time  afterwards  11.  made  a  chattel  mort- 
jiureof  the  machine  to  the  defen.lant  : — Held, 
fjversing  tlie  judgment  of  the  County  Court, 
that  the  seizure  Wivs  valid,  and  that  there  was 

evidence  of  an  abandonment ;  but  that  even 
if  R.  had  hail  the  right  to  insist  that  there  had 
been  an  aliandonment,  he  had  clearly  waived  it, 
jiidhad  autliorize.l  the  purchaser,  S.,  to  transfer 
jn  absolute  title  to  the  plaintiff.  Jfiiirks  v. 
Soi«i-f)y,  4  App.  R.  113. 

i^StevensuiiY.  Franklin,  IGChy.  139,  p.  1453. 


VII.  Pkioritv  of  Executions. 
[See  43  Virt.  i:  10,  (>.] 

Held  in  an  action  for  a  false  return  to  a  writ 

(if  ti.  fa.  goods,  that  under  sec.  2GG  of  the  C.  L. 

a  _^,,t^  when  a  writ  has  issued  against  the  goods 

oi  a  party  fnmi  a  superior  court,  and  a  warrant 

oi  execution  against  the  goo.l8  of  the  same  party 

irom  the  Division  C.)urt,  the  riglit  to  the  goods 

seized  is  to  be  determined  by  the  priority  of  the 

time  of  delivery  of  the  writ  or  wariant  to  tlie 

riff  or  bailiff  respectively,  and  not  by  the 

rity  .)f  seizure  :— Held,  also,  that  the  right 

L    .,eil  by  such  prior  delivery,  which  in  tliis 

';  i  was  to  the  Division  Court  bailiff,  'vas  not, 

ti  ,.-:i  *he  evidence  set  out  in  the  case,  tlefeate.1 

b)  his  omission  to  endorse  .m  the  warrant,  as 

i.irs'l  by  the  same  section,  the  time  of  such 

delivery.    X'cDouijall  v.   Waddell,  Sheriff,  28  C. 

P.  191. 


ri 


,n  execution  against  .me  R.,  the Pbi 

.hen  L  removed  the  ">f  >"■";. 
Ire  he  advertised  tt  for  sale.   1).^'' 

fc^'g.esale  whiol.  w..r.^ 

full  pnvity  of  R.    ^"';;,;    ,fcj 
,urchMeditfromS.,H.  naunb 


Acknowledgment  of  levy  given  by  execution 
debtor — Effect  of.  See  Aoi.ti«(/  v.  JenniiKis,  9 
Q.  B.  406,  p.  1114. 

Writs  of  fi.  fa.  were  set  aside,  the  words 
"executors  .)f  the  last  will  ,ind  testament  of 
.T.  A.  tleceased,"  having  been  struck  out  without 
authority  after  the  issuing  of  the  writs.  Kirk- 
Patrick  v.  Harper,  13  I..  J.  N.  S.  3'-'.').— C.  L. 
Chamb.— Dalton,   V.  C.  .0  /'. 

Taxation  of  sheriff's  fees  under  R.  S.  O.  c.  66, 
s.  48.  See  The  Dominion  Type  Foumlimj  Co.  v. 
Na,jle,  8  P.  R.  174. 


See ifCaUaij'ian  v.  Coioan,  41  Q.  B.  272,  p.  4445. 


Vni.  Miscellaneous  Ca.ses. 

The  maxim  that  ' '  he  who  comes  into  equity 
liU!t.lo  eciuity,"  applied,  where  defendant  pur- 
eed at  sneriff 's  sale  the  lands  of  the  plaintiff, 
(1  the  amount  bid,  and  obtained  a  conveyance 
nil  the  sheriff.  In  <■  /•♦  inch  sale  was  wholly 
alid,  the  lanils  ha-  ■-(?  "' -  previously  sold, 
uler  the  same  exi  cut  ,  t  ■  ae  m.ither  of  de- 
ilaut,  to  whom  tl-  ,  sheriff  .>!  conveyed  them, 
Ihough  she  h"'"  ,  'd  mly  a  portion  of  the 
lount  bid  fe  litV.  \  le  defendant  as  her 
,eQt,  Such  ecu. eya..  ^wever,  had  been  to 
liendant'B  knowlu.i^c  trt  *-m\  au'  intended  aa  a 
irity  merely.  l)ef en.. ant's  object  in  pur- 
.jing  at  the  second  sal  s  was  to  obtain  a  title 
Iverse  to  the  plaintiff,  md  which  he  set  up 
^r.!t  the  plaintiff,  who  t^^hereupon  filed  a  bill 
ek'iij,'  to  redeem  on  payment  of  the  amount 
id  0'  account  of  the  hrso  sale  and  interest 
irely,  less  rents  recf  ived  :— Held,  that  the  pay- 
ntmade  by  detb,\;;l<»nt  having  enured  to  the 
jefit  of  the  plai-.itiff,  the  defendant  wa«  en- 
led  to  be  repaid  the  amount,  nUhough  paid  for 
improper  purpose ;  unJ  the  ph.intiff  having 
jht  to  dep.i -^  delendart  of  tais  money  on 
ily  technical  fi;icun'"  ,  ."•.  rjv.rt,  on  over- 
his  oljecM  .-  ',.,  the  'lairi,  did  so  with 
Senible,  thi  t  it  tho  plaintiff  had  not 
jht  to  charge  iefc  ndant  wi  th  rents  and  profits 
could  not  '.:" "?  ckimed  t.ne  amounts  he  had 
id.   Ta.iilor  v.  Brown,  26  Chy.  53. 
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I.  Proiiate  and  Lettf.r.s  of  Administra- 
tion, 4486. 

II.  RioHTti,  Authority,  and  Duty. 

1.  Remuneration. 

(a)  Serrireii  Renilered,  4487. 

2.  In  ('olli'ctini/  and  liealizim/  the  Estate, 

4488. 

3.  Other  ra.fe.f,  4488. 

III.  Liabilities. 

1.  For  Acta  of  Each  Other,  4489. 

2.  For  Interest,  4489. 

3.  For  Coiit.i,  4490. 

4.  Xei/Ui/ence  in  getting  in  the  Estate,  4490. 

5.  On  Covenant  of  Testator,  4490. 

IV.  Actions  and  Suits  By  and  Against. 

1.  Oeneraliij,  4491. 

2.  Actions  liy  Jor  death  of  persons  killed 

Ij;/  Xegligence. — See  Neolioence. 

3.  Appointment  of  Receiver.  —  See  Re- 

ceiver. 

V.  Actions    on    Administration    Bonds, 
4491. 

VI.  Lands  as  Assets  in  the  Hands  of  Exe- 
cutors AND  Administrators,  4492. 

VII.  Executors  de  son  Tort,  4492. 

VIII.  Executors  Pendente  Lite,  4492. 

IX.  Miscellaneous  C.\ses,  4493. 

X.  SET-orr  By  and  Against — See  Set-off. 


I.  Probate  and  Letters  of  Administration. 


[See  R.  S.  O.  c.  ^6.] 

For  the  purpose  of  taking  out  probate  and 

Saying  the  fees  thereon,  the  representative  of  a 
eceased  partner  in  a  mercantile  firm  must  be 
taken  to  be  interested  in  the  corpus  of  the  part- 
nership effects  to  the  extent  of  the  sliare  of  the 
deceased,  undiminished  by  the  debts  an.l  liabili- 
ties of  the  firm.  In  re  Surro<jate  Court  of  Went- 
worth  and  Kerr,  44  Q.  B.  207. — Cameron,  sitting 
in  Vacation. 


■»''»fc«J 


fc' ,;4| 


Parties  named  executors,  whose  duties  in 
respect  to  the  management  of  the  estate  did  not 
commencu  until  after  the  death  of  B.  and  M., 
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duly  accounted  for.  The  Master  in  t.il 
accounts  allowed  her  a  coinpensatidu 
receipt  and  aindication  of  such  rents  aiul 
as  well  as  the  personal  estate,  ainoimtii 


m 


garding  the  cawe  as  an  exceptional  one, 
I  to  interfere  with  such  allowance.  I)i,im  \ 
I  23  C'hy.  207. 

I      An  executor  or  administrator  has  ii.i  i 
j  such,  to  receive  the  rents  of  real  tstiit 
!  them,  he  is  merely  an  intenneddler,  and 
;  l)e  entitled  to  any  commission  thereon 
Ihiijij,  25  Chy.  542. 

See  Ijorcli'Sit  v.    Clarke  et  til.,  24  ('li^ 
,  3804. 

See  also  Kennedy  v.  Pringle,  27  Chy.  ; 


proved  the  will,  and  shortly  afterv.ards,  and  he- 

lore  the  death  of  eitlier  of  these  parties,  tiled  a 

bill  to  lie  reliovi'd  tidui   the  executiirship.     The 

court,  under  tile  circuni.stances,  refused  to  make 

any  order  to  relieve  them,  tliey  having  delilier- |  to  ^I.'W.     On    further  directions  tl 

ately  accepted  the  oliice.     IhJh-m  v.  Secern,  24 

Chy.  320. 

Renunciation  hy  executor  held  a  forfeiture  of 
a  heijuest  in  his  favour.  Ptitiin  v.  llUhnun,  25 
Chy.  102,  p.  4110. 

One  I.,  who  ilied  in  1870  in  Ireland,  had  de- 
posited money  at  the  branch  of  ilefendants'  hank 
in  ('olxuirg  in  18()!l.  Letters  ot  administration 
were  granted  on  25th  April,  1872,  by  tlie  Pro- 
bate Court  of  the  Oistrict  Registry  at  liallina  in 
Ireland,  to  J.  (t.,  at  wliose  house  1.  died,  who 
represented  hinmelf  to  be  his  cousin-german  and 
only  next  of  kin.  An  exemplihcation  thereof 
was  recorded  in  the  Superior  Court  of  Monti eal, 
and  ou  this  the  bank,  in  Septendjcr,  1872,  paid 
over  the  amount  to  (J.'s  attorney  in  Montreal, 
who  handed  to  them  the  receipt  which  he  had  ob- 
tained from  G.  It  appeared,  however,  that  G.  had 
obtained  the  administra.  liy  fraud,  not  being 
I. 's  next  of  kin.  In  Augu  1872.  ailmiidstration 
was granteil  liy  the  Court .  '  ii  Ireland,  at 

Dublin,  to  the  plaintill',  l.'s  .i  :  i-,  and  in  ^lay, 
1872,  the  plaintitr  notified  deii  .;  a:'ts'  manager 
at  Cobourg  nut  to  pay  over  any  nn  .._,  except  to 
himself.  The  evidence  shewed  that  the  l'r<diate 
Court  at  Ballina  had  power  to  grant  the  admin- 
istration, and  by  the  C.  S.  L.  C.  c.  91,  the  ad- 
ministrator of  any  one  dying  abroad  is  recognized 
and  has  the  same  power  in  Lower  Canada  as  in 
the  country  where  he  was  aiijiointed  or  resides  :— 
Held,  1.  Thattlie  Hallina  administration,  though 
obtained  by  fraud,  was  valid  until  revoked  liy 
some  express  judicial  act,  and  was  not  revoked 
by  the  mere  issue  of  the  1  )ublin  grant.  2.  That 
\iy  the  Lower  Canada  law  J.  (j.  was  entitled 
under  that  grant  to  receive  payment  in  Mon- 
treal. 3.  That  although  the  money  was  payable 
at  Cobourg,  defendants  paid  it  rightfully  at  their 
head  office  at  Montreal.  4.  That  defendants 
were  bound  to  pay  it  on  demand  made  under  the 
Ballina  grant,  notwithstanding  the  notice  served 
on  them.  5.  That  it  was  a  payment  nuide  in 
Montreal  in  good  faith  to  the  ostensilde  creditor, 
under  article  1144  and  1145  of  the  L.  C.  Code 
Civile.  Irnin  v.  The  Bank  of  Monl rial,  38  Q.  B. 
373. 

Remarks  niHin  the  necessity  for  some  amend- 
ment of  the  law,  in  order  to  prevent  the  ob- 
taining letters  of  administration  by  fraud  and 
■without  giving  security.     Ih. 

See  Haldan  v.  Smith,  25  C.  P.  349,  p.   4491. 

See  also  lUoomJidd  v.  Brooks,  IG  L.  J.  N.  S. 
145. 


2.  In  Collecting  and  Realizing  the  Est 

See  Baldwin  et  al.  v.  Fotfer,  21  i.}.  R 
!  3891  ;  Stewart  v.  Fletcher,  '8  Chy.  21,  p.  4 
'  Johnntun — JohniiOH  v.   Hogg,  25  Chy 
i449C. 


3.   Other  Cases. 

In  detinue  for  a  mortgage,  it  appeared  i 
plaintiff  and  his  father  were  executnis  ai 
tees  under  the  will  of  one  C. ,  the  plaiiiti: 
also  residuary  legatee  ;  and  that  in  Ai)ri 
the  plaintiff,  who  was  then  residing  in  V. 
having  written  to  his  brother  to  send  hi 
money,  the  brother,  who  had  access  t(P(ii' 
sion  of  the  mortgage  as  agent  of  ilic  fatlic 
deceased,  procured  a  loan  for  the  planiti 
the  defendant  of  ,f25  stg.,  on  his  (kimsit 
mortgage  with  defendant  as  ccdhiteial  st 
not  only  for  thip  amount,  but  for  a  liutli 
of  §279,  previously  obtained  by  the  lnntl 
then  due,  shewing  defendant  C.s  will, 

I  mising  to  notify  plaintiff'  of  the  deposit  a 
his  consent  thereto.  The  plaintiff  was  s 
but   did   not   repudiate   the   tran.sacti»i 

!  prior  to  his  return  to  Canada,  in  \%', 
the  autumn  of  1875,  when  he  served  tl 

i  dant  with  a  demand,  and  in  May,  1; 
menced  this  action  : — Held,  that  "the 
could  not  recover,  for  under  the  ciiciim 
he  nuist  be  assumed  to  have  autluu 
deposit,  which  he,  as  executor  and  r 
legatee,  lunl  power  to  make.  Hagartv 
hesitante,  as  to  defendant's  right  tu  rii 
the  brother's  debt.  McLean  v.  Hin 
195. 


II.    IlUiHl-S,  AtTHOKiri-,  AND  DUTY. 

[See  B.  S.  O.  ch.  107.] 

1.  Jieniuneratioii. 

(a)  Servkeii  Rendered. 

Letters  of  administration  having  been  granted 
to  the  widow  of  an  intestate,  she,  without  any 
formal  appointment  as  sucii,  acted  as  a  guardian 
of  their  infant  children,  ami  received  the  rents 
and  profits  of  the  real  estate,  all  of  whicli  she 


The  testator  having  been  interested  in 
a  place  of  worship,  of  which  he  was  a  i 
completed;  told  the  building  conunittee  to 
all  they  could  from  the  other  meniliers.ai 
he  would  see  the  building  paid  for ;  a 
committee,  relying  on  this  assurniice,  oii: 
the  edifice,  and  incurred  liability  fortk'ex 
and  were  out  of  pocket  a  consideralile  ainn 
Held,  that  the  executors  were  at  lilierty 
charge  this  sum  out  of  their  testatur.i 
Andemon  v.  Kilhorn,  22  Chy.  385. 

Where  a  claim  is  made  against  the  cstai 
testator,  and  the  executors  in  the  beiii  lii 
charge  of  their  duty  compromise  tiie  daiii 
not  necessary  on  passing  the  accounts  of  tl 
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mi 
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for.  The  Master  in  t.ikini-  tlw 
T(l  lici"  ^  C(inii)i;iis!itii'ii  dh  thf 
ilication  oi  such  rents  :ui,\  i,i„tit., 
iiersonal  estate,  anioiiiitin-  m  ill 
further  (Ureotitms  the  ...1111,  r..- 
.ae  as  an  exceptional  ono,  i.-uis.,! 
th  such  allowance.    0("'»  v.  /),„,<. 

r  or  administrator  has  no  rijih*.  as 
ve  the  rents  of  real  e.ttiite ;  as  to 
urely  an  interineildler,  ami  will  iv,t  | 
any  commission  thereon.    IM'jj  v 
•.  54-2. 
,,,  V.   Clarke  H  <'/..  ••24tliy.  U.i 


wnedi/  V.  7''-'»y'''.  27  Chy.  305, 


dkcliiiy  and  Rmlhinf)  the  KfUik. 

,;„  et  al.  v.  Fo^fn;  'Z\  Q.  H.  IW, , 
rtv  /.7e*f/i<r, 'SChy. -il.l'.-lKiH;/, 
^o/hi«o»  v.   Ho<j,j,  '25  Cliy.  Ml,  | 


3.  Other  Ca.'^es. 
e  for  a  mortgage,  it  apiiearv.!  tliattiiJ 
d  his  father  were  execut.irs  uiiatnii-f 
the  will  of  one  0.,  the  plaintitf  k.5 
vry  legatee  ;  and  that  ni  Aviil,  h«a 
\   who  was  then  residing  m  EiiglaiiJ 
tteu  to  his  brother  to  send  Inn.  iiDtT 
.  brother,  who  had  access  to  „r  ,,.„j*| 
mortgage  as  agent  of  the  tatli.r,  s!i.«^ 
orocured  a  loan  loi  tlie  ylaumll  :rd 
ant  of  £-15  stg.,  on  his  deiiusitm;  ttJ 
,vith  defenilant  as  coUiitenil  »a'ur,t?,| 
,r  thip  amount,  but  furatmtlw, 
■eviouslv  obtained  !)y  the  l.rntlkr..Jil 
shewing  defendant  C."s  will,  .uiipri^ 
,tifv  plaintiff  of  the  deposit  aiul.  .M 
;  thereto.    The  plaintilV  was  s-  imtira 
not  repudiate  the  trausactiuu,    ■ ' 
is  return  to  Canada,  m  IN.,  ..  -.. 
uof  1S75,  when  he  served    k  i« 
a  demand,   and  la  May   b,K  .  i 
lus  action  -.-Held,   that  tli.  ih;,i:.! 
recover,  for  under  the  ciraimsM 
,e   assume.1   to  have  uutliunz.!  ' 
.•hich  he,   as  executor  an.   i«'.i 
iul  power  to  make.     Hagaitj,  t .JJ 
as  to  defendant's  right  t..  uur. . 
t's  debt.     McUan  v.  //..«-, -.1. 

tator  having  been  interested  into 

■•worship,  of  which  he  was  a. te 
■  told  the  building  cniniittce  to  c.i. 
[uUl  from  the  other  nieiiil.ers,aiwi 
see   the  building  paid. 01- ;a^i 

.   relvin«  «»  *!"»  assurance,  cciui* 
:' ami  incurred  liabihtyf.;rtlieexi,ii 

;«toipocketao.msuleral.le«* 
t  the  executors  were  at  liWrt  4 
,U  sum  out  of  their  testator, est 
V.  Kilboni,  '2-2  (-'hy-  -^-^ 
I  a  claim  is  made  against  the  estad 
Lmlthe  executors  m  the  ^. 

their  duty  compromise  t''^^ "";  J 
Lary  on  passing  the  acciintiottk.! 


■utiiis  that  any  corroborative  eviilence  should  be 
Ulttced.     lie' lluhhlns,  S.S  fliy.  Ki-J. 

S.  assigned  to  defendant  certain  promissory 
notes  fi.r  his  sole  and  only  use,  except  sucli  as 
BiiL'lit  tie  used  in  li(]uidatioii  of  all  neces-sary  ex- 
i«iises  ill  coimectioii  with  Ills  Ix.nrd  and  funeral 
•jpeiiiies,  and  l)y  his  will  appointed  defendant 
his  executor.  In  taking  tlie  accounts  in  an  a. I- 
Bimistratii.iisuit,  one  of  the  local  ina.'tters  refused 
t,. allow  dut'eiidant  the  expenses  of  taking  out 
iiriil.ati'  i.t  the  will,  of  advertising  for  eredit(.i's, 
'iiiie.liciiie  ami  nu'dical  attendance  for  the  tes- 
ntiiraii.l  of  a  gravestone,  as  having  been  sutii 
ciciitlv  ciiinpeiisated  for  liy  tlie  note..<  :  -Held,  on 
siiin-.J,  that  lie  was  entitleil  to  lie  allowed  the 
;iui"Uiits  ill  passing  his  accounts,  except  the  sum 
laiil  lor  the  gravestone,  which  was  a  charge  pro- 
prlv  attending  the  funeral,  not  as  necessary, 
liut  as  siiitaMe  and  lu'oper  to  l)e  allowed  as  a 
cust.'iiiary  mark  of  respect.  Smith  v.  Jt'ose,  '24 
Cliy.  438. 

After  the  distribution  of  the  personal  estate, 
sn.l  the  allotment   to  the   devi.sees  of  the  real 
titate   of    a   testator,    an    action   was    Immght 
a'aiiist  the  executors  on  a  covenant  of  the  testa- 
tcir,  ill  which  a  judgment   was  recovered,  the 
aa'.init  of  which  the  executors  jiaid  out  of  their 
fiffii  iiiiiney.     Twenty-seven  years  afterwards, 
Slid  after  tiie  greater  number  of  the  devisees  had 
Jit.l,  au.l  all  hut  one  had  sold  their  property  to 
\^lU  ti'le  imrchasers  without  notice,  the  execu- 
tors, "ho  eleven  years  previously  iiad  instituted 
m.i'eeilings  ill  this  cimrt  against  the  heirs  of  that 
one,  brought  on  their  cause  for  hearing  on  fur- 
l  tlier  directions,  seeking  to  compel  them  to  recoup 
[tile  executors.     The    court,    under  the  circum- 
[ftauees.  refused  to  make  a  decree  against  any 
jonci'hare  for  more  than  a  proportionate  share  of 
I  the  demand,  leaving  the  executors  to  litigate  the 
l:q\iistii.n  with  the  jiarties  liable  to  contribute  to 
I  tile  iiayincnt  of  the  debt,  as  owing  to  their  delay 
liiisiiiiig  the  oliatacle.s  in  the  way  of  the  defen- 
Id.iiits  recovering  were  (juite  as  great  as  they  were 
I  to  the  jihiintitl's  enforcing  the  chiim.     EintrKon 
V  ';„„„;,/;  21;  (jhy.  Hi). 

Sio  Uiddnn  V.  lieatt}j,  40  Q.  B.  110,  p.  4117. 
sxHmth  V.  Smith,  '25  Chy.  317,  p.  45'28. 


III.    LlABILITIKS. 

1.  For  Acts  of  Each  Other. 

te  AMtlii  V.  Gibson  et  al,  23  0.  P.  554,  p. 

|4i'.M.i. 

"^ci,  also,  llloumfield  v.  lirookn,  IC  L.  J.  N.  S. 

1145. 


2.  For  Interest. 

k  legatee  gave  to  a  creilitor  an  order  on  the 
taeditors  for  payment  of  her  share  of  the  estate, 
IiiIikIi  onler  was  accepted  by  them,  and  certain 
}aymeiits  made  on  account.  The  executors  de- 
liiid  having  funds  in  their  hands  sulHcient  for 
[..lyiiient  of  the  order  and  properly  applicable 
ieritii;  Imt  on  taking  thcaccounts  ni  this  court 
Miipeaieil  that  since  18G0  the  executors  had  had 
filiicieiit  fuiiils  for  that  purpose.  On  a  petition 
(Icil  hy  the  creditor,  the  court,  under  these 
cumstaiicea,  ordered  the  amount  in  court  to 


be  paid  (Uit  to  him,  and  directed  the  executors 
to  pay  the  costs  of  the  aj.plicatiiui  and  to  make 
good  to  the  legatee  the  interest  accrued  since 
18()0,  until  the  executors  jiaid  the  money  into 
court.     Soivreiijn  v.  Fneinun,  25  (Jhy.  525. 

The  principle  upon  which  the  court  acts  in 
charging  executors  with  interest  is  not  that  of 
punishmeiit,  liut  of  oompeiisatiug  the  cestui  (pie 
trust,  and  depriving  the  trustee  of  the  ailvantage 
he  hius  wrongfully  oi>tiiined.  liijUs  v.  Hcatli/,  2 
A  pp.  It.  45:^. 

An  executor  will  not  necessarily  be  charged 
with  compound  interest  in  all  cases,  except 
those  in  which  there  is  a  mere  neylect  to  invest. 

I      Where  an  executor  retained  a  portion  of  the 

trust  money  under  the  belief  that  it  was  his  own, 

and  had    acted    on    that   suiip.isition  for    many 

j  years,  without  objuction    from  those   interested 

!  under  the  will,  and  it  did  not  ajipcir  that  ho  had 

used  the  money  in  trade  :    -Held,  reversing  the 

J  decree  of  Hl.ake,  V.  ('.,  that  under  the  circum- 

I  stances    he   was  only   chargeable   with   simple 

interest.    J/>. 


3.  For  Costs. 

Whore  executors  in  good  faith  unsnceessfuUy 
defended  a  suit  on  a  note  given  by  their  testator, 
the  court,  in  pronouncing  a  decree  against  them, 
declared  them  entitle.l  to  deduct  their  costs  as 
between  solicitor  and  client,  out  of  their  tes- 
tator's estate,  ^fch'lll<u•  y.  I'ntn^ileii  I't  al.,  25 
Chy.  545. 

Executors  having  oniitte<l  to  set  u))  the  de- 
fence that  they  had  fully  administered  or  had 
not  assets  to  pay  any  balance  that  might 
be  found  due,  petitioned  to  liave  the  decree 
rectified  so  as  to  exempt  them  from  liability  for 
a  greater  amount  than  the  assets  come  to  their 
hands  ;  the  court  made  tlu.  order  as  asked,  but, 
under  the  circumstances,  directed  the  executors 
■  to  pay  the  costs  of  the  apidication.     Ih. 

I      See  Sovereiijn  v.  Freeman,  25  Chy.  525,  supra. 

See  also  Kennedy  v.  Priinjli,  27  Chy.  305. 


4.  Xeijliiience  in  Oeftinj  in  the  Estate. 

Quftjre,  whether  the  .32  Vict.  c.  37,  0.,  altera 
the  law  as  to  the  liability  of  executors  for  assets 
of  an  estate  lost  by  their  negligence  : — but  the 
fact  of  merely  allowing  a  delit  to  remain  out- 
standing is  not  per  se  negligence.  l{e  Johnston 
—John.-<ton  V.  Hoijij,  '25  Chy.  '2(il. 

W'here    in    an    administration    suit    it    was 
shewn   that   stock   in   a   gravel   road   company 
amounting  to  ^2()(>  and  promissory  notes  to  the 
'  amount  of  ,.J74S  had  been  left  outstamling  and  uu- 
:  realized  by  the  executor,  and  there  was  no  sug- 
gestion that  there  was  any  danger  to  the  fund 
caused  thereby,  and  the    matter   in   respect  of 
'  which  the  executor  was  called  in  nuestion  was 
'  small,  except  the  claim  of  the  iilaiiititf  as  a  cred- 
:  itor.  in  respect  of  which  he  had  f.iiled,  the  court, 
on  further  directions,  refuseil  relief  to  jilaintiff, 
\  and   dismissed  his  bill  with  cists,  but  without 
!  prejudice  to   his  right  to  institute  another  suit 
I  in  the  event   of  any  future  maladniinistratioa 
I  of  the  estate,    lb. 
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5.  On  Coceiuint  of  Teatator. 
See  Let-  d  al.  v.  Lorscli,  37  Q.  B.  2(»2,  p.  2034. 

IV.  AirrioNM  and  .Siits  By  and  Against. 

1.  Geiieralli/. 

A  declaration  « as  on  the  cuuimun  counts  by 
plaintiff  as  administrator  of  one  W.  Defendant 
pleaded  that  a  suit  was  and  is  pending  in  the 
Court  of  Chancery  concerning  the  validity  of 
W.'s  will,  and  that,  in  this  suit,  the  Court  of 
Chancery  did  appoint  the  plaintiff,  during  the 
pendency  of  said  suit,  to  be  administrator  of  W., 
m  pursuance  of  the  statute  in  that  behalf,  subject 
to  the  control  of  said  court,  and  ordering  the 
plaintiff,  as  .administrator,  to  act  under  the  direc- 
tions of  said  court.  And  defendant  averred,  that 
the  plaintitl'  never  obtained  the  authority  or 
direction  of  the  court  to  bring  this  suit  ;  and 
that,  save  as  aforesaid,  the  plaintiff  is  not  the 
administrator  of  W.'s  estate  and  effects.  To 
this  the  plaintiff  replied  that  in  two  suits  named, 
pendhig  in  Chancery,  the  plaintiff  was  appointeil 
by  the  court  administrator  pending  these  suits, 
■with  all  the  powers  of  a  general  administrator, 
under  which  authority  he  now  brings  this 
action  : — Held,  on  denuirrer  to  the  replication, 
that  as  it  appeared  irum  the  pleadings  that  the 
plaintiff  was  not  a  ,;•  lal  .a<lministrator,  but 
only  pendente  lite,  M'  ('.eclaration  should  have 
alleged  his  authority  to  b'i  so  limited,  and  that 
the  suits  dpripg  whose  jiendency  the  plaintiff 
w.aa  administrator  wi--"  still  ]><  •  ''ug,  ami  in  this 
respect  the  declarati'i>i  .isb, "i,  and  that  part  of 
the  plea  traversing  the  plai.Uiff  being  a  general 
administrator  was  good.  Held,  also,  that  the 
plaintiff  ha'ing,  under  C.  .S.  U.  C.  c.  10,  s.  54, 
all  the  rights  of  a  general  administrator,  might 
sue  without  the  prior  leave  of  the  court,  and  that 
that  portion  of  the  plea  alleging  the  want  of  such 
leave  was  therefore  no  defence.  Held,  also,  thai 
the  replication,  in  alleging  that  the  plaintiff  was 
a  general  adnunistrator  during  the  pendency  of 
thesuits,  wasgood.  //allien  v.  Smith,  25  C.  P.  349. 

In  a  County  Court  suit  the  summons  was 
addressed  to  \V.  M.  I'latt,  executor  of  the  last 
will  and  testament  of  .S. ,  deceased.  The  par- 
ticulars of  claim  were  for  .^200,  on  a  mortgage 
made  by  S.  in  his  lifetime,  &c.,  and  the  judg- 
ment was  that  P.  do  recover  against  the  said  W . 
M.  Piatt,  executor  : — Hehl,  that  the  fact  that  the 
summons  was  not  addressed  to  Piatt  as  execu- 
tor, iind  the  judgment  was  not  expressed  to  be 
against  him  as  executor,  did  not  make  this  a 
judgment  against  him  personally,  and  that  it 
was  sufficient  to  warrant  an  execution  against 
the  lands  of  the  deceased.  Siiiiiin  v.  Ireland,  4 
App.  R.  118;  28  C.  P.  47!». 

As  to  description  of  representative  character 
as  executor  when  plaintiff  or  defendant.  See 
CaiK/hillv.  Teal,  12  Q.  li.G19,  p.  3458  ;  Kilhorn 
V.  i^(.i,s  28  C.  P.  222,  p.  4315. 

Effect  on  the  estate  of  a  judgment  against 'exe- 
cutor or  administrator.  See  Levies  v.  Lowry,  23 
Chy.  107,  p.  1959. 


V.  Actions  on  Administration  Bonds. 

See  In  re  Wliittemore—Iiosa  v.  Mason,  2  Chy, 
Chamb.  17,  p.  1480. 


VI.  Lands  as  Assei-s  in  the  Hands  oi 

TORS  AM)  AdMINISTRATOR.S. 

Under  5  Geo.  II.  c.  7,  real  estate  in  tl 
ies  is  liable  to  satisfy  a  judgment  for  dii 
an  action  of  covenant.  Suijrnt  v.  ('in 
al.,  3  Q.  B.  .301. 

.See  Mamm  v.  Balnmjtou,  17  C.  P.  14i), 
TIte  CoitsolUhitcil  Bunk  of  Canada  v.  (Jn,i 
C.  P.  71,  p.  3460  ;  Samli  v.  Ireland,  4 
118,  p.  4491. 


VII.    EXECCTOHS  DE  SON  ToKT. 

An  action  will  not  lie  against  one  as 
de  son  tort,  where  there  is  a  legally  a 
administrator,  even  though  the  lattr.-ii 
conveye<l  the  est.ate  to  the  former  on  c 
of  his  paying  the  debts  of  the  deceasuil 
stronij  et  al.  v.  ArnLitroiiij,  44  Q.  B.  <il,") 


VIII.  Executor  Pendente  T.it 

An  .administrator  pendente  lite  has  ii 
to  issue  execution  where  the  exociit 
proved  the  will.  Hahlani'  v.  Builtii,  i;i 
S.  200.— C.  L.  Chamb.— Uivlton,  <\  r. ,, 

Pending  proceediiigs  in  the  suit  of  V 
Wilson,  to  set  .aside  the  will  of  T.  W., 
fend.ant  H.  was  appointed  administiatur  | 
lite.  After  a  decree  was  made  .sittii 
the  will,  a  prior  valid  will  was  pn  ivei' 
plaintiff'  in  this  suit,  J.  W.  &  C.  B. ,  as  ex 
the  latter  also  having  been  .an  exeuutn 
the  former  will,  and  one  of  the  [ihiii 
Wilson  c.  Wilson.  Under  an  ordci-  m. 
before  the  conclusion  of  the  suit  of  \\ 
Wilfon,  H.  passed  his  accounts,  and 
was  made  determining  the  result  of  las 
with  the  estate.  Shortly  afterwanU  tl 
tiffs,  J.  W.  &  C.  B.,  filed  a  bill  against 
who  was  the  plaintiff's  solicitor  in  tlie 
suit,  charging  that  H.  employed  1».  as 
adviser  in  all  matters  connected  with  tiie 
that  D.  received  large  sums  of  nioiiev  w 
retained  for  a  long  time  :  that  the  in 
p.assingH. 's  accounts  a:, d  moderating  1 
of  costs,  refused  to  allow  C.  B.  to  appe.i 
inquiry ;  thiit  at  the  procurement  of  L)., 
solicitor  was  appointed  to  represent  H.  t 
did  not  oppose  the  allowance  of  many  olj 
able  items  ;  and  that  H .   had  receivtil  : 

j  money  for  which  he  h.ad  not  aceountei 
prayer  w.as,  that  the  accounts  and  l)ill3 
might  be  opened  up,  and  that  the  del 

I  might  be  ordered  to  pay  mto  court  such 
might  have  been  overpaid  or  wrongly  i 
The  proceedings  on  which  the  coats  omii 
of  were  incurred  had  not  been  sanetidiit 
court,  and  were  taken  by  H.  uimn 
responsibility  : — Held,  reversing  tlie  ile 
Blake,  V.  C,  that  an  administratdr  \\ 
lite  is  amenable  to  a  suit  in  e(|uity  ;  anil  t 
was  liable  to  account  to  the  plaintitf.  Heli 
that  the  plaintiffs  were  right,  in  not  liavi 
ceeded  by  petition  in  the  suit  of  Wilson  t'.\ 
in  which  J.  W.  was  not  a  party,  and  C.  B., 
a  party,  did  not  represent  the  beneticiariis 
the  fii-st  will.  Held,  also,  that  the  lull 
not  be  sustained  as  against  1).,  fur  if  I 
improperly  paid  him  costs  out  of  tlie  est; 
was  liiible,  but  there  was  no  privity  betiv 
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I  ASSETO  IN  THE  HaNDS  OF  EXEiT- 

s  AMI  Admin isTKATOKs, 

o.  II.  c.  7,  real  estate  in  the  c„|„a. 
,  satisfy  a  iudgment  for  iliiiii«>;H,ia 
covenant.  ^V((</''«<  v.  r,(mp(,.|| .;[ 
01. 

V.  Bahhujtou,  17  C.  V.  UO,  \>.  Wj:,-, 
itcd  Bank  of  Canada  v.  r'.i,m,o„,2li 
MGO;  SaniU  v.  Ireland,  i  Aii),,  ?,. 


EXECCTOKS  DE  SON  ToHl'. 

will  not  lie  against  one  as  wt,  i; 

where  there  is  a  legally  aiii«.iiitnl 
,r,  even  thongh  tlie  latt.;;-  ui:iy  h-:, 
le' estate  to  the  former  on  cuii,liti,n| 
If  the  debts  of  the  ilecuasfil.    ,4m 

V.  Arntxtronij,  44  Q.  B.  (ilo. 


I.  Executor  Pendente  Lite. 

nistrator  pendente  lite  h:w  im  i-,,,, I 
icecution   where  the   execntdis  hsvil 
will      Hahlanew  Biattii,  IKL  J.yl 
L.  Chamb.— Ualton,  C  i'-a-P. 

proceedi.igs  in  the  suit  of  Wilsnn 

set  aside  the  will  ot  '!'•  ^^  .,  tlie . 

was  appointed  adnun'stratdiiieii.lrttil 

er  a  deeree  was  made  sitting  \\.rkl 

X  prior  valid  will  was  pnivwl  livitel 

;  this  suit,  J.  W.  &  C.  15-.  i'-'*  ^^xcciti^j 

also   having  been  an  executnr  lUiitrj 

•r   will,   and   one  of   the   iiliuntit!.^  ;il 

Wilson.     Under  an  ordfi-  made  jii-i| 

conclusion  of   the  suit  ..f  \\\\m 

I    passed  his  accounts,  ami  a  rti- 

determining  the  result  of  his  ikiiknd 

estate.     Shortly  afterwanla  tlieitaJ 

'   &  O.  B.,  tiled  a  bill  agauist  H,  m 

the  plaintiff's  solicitor  m  the  t.rarj 

ring  that  H.  employed  1>.  as  his  M 

'all  matters  connected  witli  the  tstatd 

•ceived  large  sums  of  money  \s\\\a  li 

f„r  a  long  time  :  that  the  iiuistir  ;ii| 

•g  accounts  a;.d  moderating  !>. 

■.fused  to  allow  C.  B.  to  aiiyearMiitj 

;hat  at  the  procurement  ol  U.,  JiiKi? 

•as  appointed  to  represent  H.:  tbatk 

,po8e  the  allowance  of  many  ob)«t;,: 

,;  and  that  H.  had  reoeive.l  sms 

which  he  had  not  acoomito.l.  Isl 
IS   that  the  accounts  and  lulls  "t  csS 
opened  up,  and  that  the  (kiemlaaj 
,rdered  to  pay  into  court  such  sumsi 
,e  been  overpaid  or  wrmigly  A&l 
edincs  on  which  the  coats  c.. mi  ane^ 
curred  had  not  been  sanctinneai'y! 
Ll  were  taken  by   H.  ui.on  h.s  ■• 
litv:— Held,   reversing  the  .lecKM 
'  C,  that  an  administrator  m-laj 
;nable  to  a  suit  in  equity  ;  andtwr 
to  account  to  the  pliimtitf.  He 
daintiffs  were  right,  in  not  havm. 
petition  in  the  suit  ot\Ml.so.U'.\  J 
W.  was  not  a  party,  aiulL.  V,.,m 
id  not  represent  the  l»fiHticiariesiij1 
^'iU.     Held,  also,  that  the  Inl!  c^ 
stained  as  against  1 '-';;[/",  , 
B,  paid  him  costs  out  ottl;>^^ 
f  but  there  was  iw  privity  het^nJi 


I  uiil  the  iilaintiflTs.     As  the  plaintiffs'  true  equity 

I  jy  only  obscurely  asserted  by  the  bill  and  the 

rtasons  of  appeal,  they  were  refused  tiie  costs  up 

tithe  hearing  anil  of  the  appeal,     frenible,    tliat 

1 1)  shoiil'i  only    liave   recovered  the  costs  of  a 

inocossilid  ili'inurrer  in  tlie  court  below  ;  and  the 

I  •iiiieil  UK  linst  him  was  dismisse<l,  without  costs, 

Ylliuj  ^^  UMan  .t  a/.,  4  App.  U.  '2.1'J. 

See  iMdan  v.  fimlth,  25  C.  P.  349,  4491. 

IX.  MisrELLANKous  Casem. 

claim  by  married  woman  as  executrix  of  her 
Hrst  husband  against  creditors  of  second  husliaiid 
I^Kviiletice  necessary  to  support  such  a  claim. 
Igee /'"'""  ^'^  /''"'"■•"'.'/>  1*^  ^-  •'•  -"">  P-  4108. 

Section  S.'i  of  the  act  to  amend  the  Law  of 
Iprimertv  "I'd  Trusts,  29  Vict.  c.  28,  which  en- 
Ltsthat  any  person,  afttr  Hist  December,  18()5, 
IdviiiJ,'  neiseil  of  land  charged  with  the  payment 
|oi  any  sum  of  money  by  way  of  mortgage,  tiie 
lyriir  devisee  shall  not  be  entitled  to  have  the 
lujiiftiiiu'e  debt  discharged  out  of  the  personal 
■estate;— Held,  not  to  apjily  to  cases  where  the 
Ihiiil  is  charged  with  tlie  performance  of  an  ol)li- 

tioii  other  than  the  payintnt  of  money.      In  a 

ICiu'e  such  as  suggested   where  the   statute  was 

lot  to  aii[>ly,   it  was  considered  no  bar  to 


25,  D.  The  Clanadian  Extradition  Act  of  1877 
(40  Vict.  c.  25,  D.)  does  not  apply  to  criminals 
from  the  Uniteil  States,  as  the  o)ieration  nf  the 
Imperial  Act  of  1870  has  not  "ceased  or  been 
suspended  within  Canada."  Proceedings  taken 
for  the  extr.adition  of  the  prisoner  under  40  Vict, 
c.  2.5,  1).,  and  a  warrant  committing  him  under 
that  act,  were  therefore  set  aside,  and  the  pri- 
soner discharged.  In  re  HfV/i'dm,'*,  7  P.  H.  275. — 
C  L.  Chaiub. — Harrison. 


II.  Evidence  and  Procedure. 


and 


l^e  cliaigee's  right  to  be  paid  out  of  the  personal 
Btate  ot  the  intestate,  that  he  was  liimself  also 
|eirat-huv  of  the  intestate.  SUitrr  v.  Slati^r,  3 
Cliy. (-'hanib.  L— Spragge. 

The  testator  provided  that  his  daughter,  an 
neiT.trix,  was  to  have  the  s<de  management  of 
state  (luring  her  life,  and  the  executors 
ifMwarils.  The  person  wiio  was  to  have  the 
(le  cmitrol  and  management  of  the  estate  being 
Btitleil  henelicially  to  the  interest  on  tlie  in- 
Itjtintnts,  the  court  refused  to  order  a  transfer 
ktiiciiurt.     lli'llt'in  V.  .Si-rers,  24  L'liy.  320. 

rriiicipal  and  surety— Death   of   the   surety 
jpiMiiitiug  the  debtor  one  of  his  three  executors 
liiviiig  time  to  him — Etl'ect  of.     See  Aiustin  v. 
,(,(/.,  4  App.  K.  31(5. 

I  See  Khiij"!!  ill  V.  Miller,  15  C'hy.  171,  p.  1747  ; 
'rMl  V.  ]iicli>-y,  13  Chy.  445,  p.  1741. 


A  judge  in  chambers  has  power  to  review 
decide  on  the  sutHciency  of  the  evidence  returned 
by  the  committing  magistrates,  or,  if  necessary, 
to  hear  further  testimony.  lieyina  v.  Tuhbee,  1 
P.  R.  98.— C.  L.  Chamb.— Macaulay. 

Held,  tliat  original  depositions  are  admissible 
in  jiroceedings  under  the  Imperial  Act  (5  &  7 
{  Vict.  c.  34,  and  can  be  use<l  in  evidence  against 
I  a  prisoner  upon  proof  of  their  iilentity  and  of 
I  their  being  properly  taken,  which  in  tiiis  case, 
]  upon  the  evidence  set  out,  was  held  to  be  clearly 
shewn.  Kfi/ina  v.  Mattli<ii',  7  P.  K.  199.— C.  L. 
\  Chamb. — Wilson. 

j      Held,  also,  that  they  may  be  ch-arly  proved 
i  by  the  vivil  voce  evidence   of  a  witness  compe- 
tent to  swear  to  the  facts  :  that  copies  of  the 
depositions  can  be  jiroved   by   such  testinionv, 
as  well  as  by   the  certificate  prescribed  by  the 
1  act  ;  and  that  a  certificate  identifying  the  copies 
j  as  copies  of  the  original  documents  may  be  sup- 
plemented by  viva  voce  evidence  that  the  origin- 
als referred  to  in  the  certilicate  were  the  originals 
j  upon  which  the  warrant  issued.     //(. 


FACTOR. 
See  lU  Coleman,  3(j  Q|.  B.  559,  p.  4328. 


EXONERATION. 

I  Oi  estate  subject  to  mortyage  in  the  hands  of 
lir  (ir  (levi-see.  See  Shdi-r  v.  Slattr,  3  Chy. 
lamli.  1,  supra  ;  Sjiroatt  v.  Boln-rt.t.in,  2t)  Chy. 
\>.  1721. 

feeealso  Chtrke  v.  lioiiorf,  27  Chy.  450. 


EXTRADITION. 
i,  construltion  of  thji  treaty,  4493. 
[11.  Evidence  .\nd  Procedure,  4494. 

1.  coxstruotios  ok  the  treaty. 

.■he  only  existing  law  as  to  the  extradition  of 
jniiials  hetween  the  United  States  and  Canada 
Ihe  Imperial  Act  of  1870  (33  &  .34  Vict.  c.  53), 
led  by  31  Vict.  c.  91,  D.,  and  .33  Vict.  c. 


FELONY. 

See  Tallman  et  al.  v.  "'   -  Mnfn  d  Fin-  //(.■,-.  Co. 
of  Clinton,  27  Q.  B.  IOC    p.  1857. 


FERRY. 

See  Jcdlett  V.  AndfLson,  27  Chy.  420. 


FICTITIOUS  SUIT. 
See  Janicion  v.  Laloij,  7  P.  R.  404,  p.  4G11. 


FIRE. 

I.  Liability  of  Owner.s  for  Fike  from 
Steamboats. — See  Ship. 

Contract  by  defendant  with  corporation  to 
supply  hydrants — Right  of  action  thereon  by 
ratepayer,  whose  property  was  burned  owing  to 
defendant's  non-performance.  See  Cunnimjliam, 
V.  Furnks,  4  C.  P.  514,  p.  2519. 


mi 
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Acfiduiit  to  a  paHRf'iij^tT  on  n  train  l)y  car 
cati'liitij{  lire  Coiitrilnitiirv  iH'^liKi'iicc.  //(»(/  v. 
<!,r>it   \i'rx/,r>i  H.    II'.  Co.,  37  l^.   ».  4r.t;,  p.  .'MHO. 

Tlu)  ilcfiMiilaiit.  lit^iii^  trt'iiHiirtT  of  a  iminii'i- 
lialitv,  kept  lii«  iiiimcyw  ill  lii'<  Ii'iumi^  tiirrc  liciii^' 
lui  ]>rriinT  plai'i'  fur  lii'poHitiiin  tlic  Haiiii.'  imivided 
Ity  till'  iiiuiiicipality,  ami  tlicrt!  Iii'in>{  im  liaiik 
ill  the  e'oiinty  within  a  ilintati('u  of  tliirty-livn 
mill's:  llflil,  that  ninlcr  tliusi!  cironnist iiu'ch 
the  trcasiircr  waM  mil  lialilc  t(i  iiiakc  gipml  to  tim 
corporation  the  ainonnt  of  los«  Miistaincil  liy  tlm 
aci'iilcntal  l)iirning  of  Iiin  Iiouhc,  ami  tln^  ilcHtriic- 
tion  tluri'iii  of  till'  iiioiu^y«  of  (lif  iiinnicipality  ; 
ami  that  his  own  Ntatcnicnts  iimh'r  oath,  which 
appeared  satisfactory  to  the  court,  were  siitlieieiit 
evidence  to  exonerate  liini  from  liahility.  i'ai-- 
jxirdlidii  III'   //oiii/liloii  V.    /■'nddiiil,  ■(>  ( 'liy.  r>(M). 

An  innkeeper-  Held,  not  lialile  for  ncj^lectiiij,' 
to  warn  his  Client  of  a  lire  hreakiiij,'  out  in  the 
Imililiiiji.  See  //((/•'  V.  l/iinliriiiii,  -IM  Q.  H. 
571,  p.  4r)'JS. 

See  //.(/.'(  V.  M,-/'/i<r.-i»ii  ,■/  <il.,  (!  (».  S.  ;{(iO,  \>. 
«.3,'>  ;  /'.»•  V.  l.,i,vi>',H-f  27  ('.  I'.  •«>•-•.  p.  X\M. 

Sec  also  Sti iiliiiiMiii  V.  /{iiiii,  8  1'.  I{.  IlitJ,  re- 
versed on  ai>iie;d,  not  yet  ru[ported. 


KIXTl'ltHS. 

The  owner  of  a  mill,  ori;,'iiially  constructed  for 
the  ]mi|iose  of  sawing,  afterwards  added  to  it 
inacliincrv  for  planing'  the  luinher,  and  snhse- 
ipiently  executed  ;i  niortj;agc  of  the  land  and  a 
chattel  iiinrtua^t'  of  the  nnichinery,  treating  and 
calliiij;  it  "chattels  "  :  Held,  th.it  the  niortg.'l- 
gee  of  the  realty  had  no  light  to  look  to  tin' 
niachincry  a.s  security  for  his  claim,  aUhongh  in 
the  .ilisciicc  of  the  acts  of  the  owner  in  severing 
the  nuichiiicry  from  the  rc.ilty  it  would  have 
been  considered  (lart  of  the  freehold.  fhiriir  v. 
Miillnri/,'2C)  Cliv.  tils,      ''^ee  .S'.  ('.,  ik'creo  varied 


Ctiniiiii  rrl(tl  lidiik,  M.  />., 


on  rehearing,  '27  Chy 

.Se  •    /hll/inllll    V.    T/i 

1  Q.  n.  :w.),  p.  •_':<'.';i. 

.See  also  '/'/if  /.oiidnn  mul  Cttiiin/iiiii  I. nan,  ti-t 
Co.  V.  Piil/on/,  S  1'.  K.  l.-iO. 


l'(»KKI(iN   LAW  AND  roRKKiNKK. 

1.    FoKKIiiN   l.AW. 

1.   Ojiiniliiiii  of,  449.5. 
'2.    I.uirs  of  (Jiirht'C,  44!)(). 
II.   Mis(F.i,i..\NEOis  C.vsKs,  44!)7. 

I.   FoREir.N  Law. 

L   Oiuntt'uni  of. 

B.  Bros.  &  <'o.,  carrying  on  Imainess  at  Mor- 
ristown  and  Syracuse  in  the  state  of  Xuw  York, 
and  also  at  Mrockville  in  Ontario,  on  the  llth 
(.(ctoher,  IS7-,  at  Morristowii,  sigiieil  a  promis- 
sory note  for  .^'i<K)  at  three  nioiitlis,  payable  at  a 
bank  at  S;,  raciso  to  the  order  of  C  I" .,  a  sleeping 
member  of  the  firm,  who  at  the  time  and  until 
after  the  "Mturity  of  the  note  resideil  at  Broek- 
ville.     The  note  was  endorsed  by  C.  b\,  as  also, 


but  merely  for  the  ncconini.idatlon  nf  (1|, 
by  one  H.  II.  and  one  .\.  IV,  both  ri-i.|, 
Syracuse.  The  note  so  endorsed  w.is  li.-in, 
.1.  \V.  H.,  one  of  the  tiriii,  who  resiihil  it  | 
villi',  and  was  tlii'ri'  negotiated  by  hiiii  i 
pefKon  named  ll.irdiiig  at  a  rate  excrrdinii 
cent.,  and  Harding  sold  it  to  tlic  pl.nntir 
also  resided  in  Midckville.  The  note  w.is  | 
the  plaintilV  with  .'i  banker  at  <  •gilciislniiL;, 
for  collection,  anil  at  it.s  in.ituiity  II,  || 
over  to  Hrockville  and  saw  tlie  plaintill 
agreed  to  accept  in  renewal  thereof  iji,.  j,,!,, 
of  II.  II.,  A.  IV,  anil  the  defendant  at  si\  III 
which  was  accordingly  made  and  depusitf, 
the  ( (gdeiisbiirg  banker,  who  then  |».ivi, 
previous  note  ;  Held,  that  the  iiiite  iii  tli 
October,  1S7-,  although  drawn  up  ;j,|,[ 
payable  in  the  state  of  New  N'oik,  was  i 
made  .'Liid  became  a  biiiiliiig  coiitr.n  t  i,ii  ; 
parties  thereto  on  its  being  discounted  ;it  I 
ville,  and   must   therefore  be   dienic'd  a  ( 

j  contract  and  governed  by  our  i.iws  ,  am 
therefore  the  l.iw  of  .New  ^■ork,  wiiitli 
void  any  note  discounted  .'it  a  liiginr  rati' 

]  terest  than  7  percent.,  or  any  note  in  sulisti 
thereof,  ilid  not  ap]ily.  The  pLiiiititl',  tlioi 
having  sued  ilcfeiid.iiit  on  the  l.ist  ii.iniiil 
Held,  tli.at  he  was  entitled  to  recover,  i't, 
('hii/iiuiiii,  '21  i'.  I'.    '.2. 

To  an  action  on   live  pidiiiissnry  nutes  t 
fence  was  that  the  pi.iintill',  in  I'tih  teirjt 
I  the  I'liitcd  States,  liiid  cli.aigcd  iii!'eii,l:i||t 
felony  (receiving  cattle  stolen  froiii  the  plij 
,  and  that  in   consideiatiiui   of   the   i.iaintlli 
]  senting  to  w  ithdraw  and  abst.iiii  fn   ii  picMf, 
the  cliatge,  defendant  agreed  to  iiiake  tla- 1 
'  and  that  in   imrsuance   of   such   .iLriieiiicn 
notes    Were  made,    and    the   plaiutilV  alui 
from  prosecuting  the  ch.irge  :     lleM,  n,,  , 
eiice    between  our  own   law    ami   tli.it  ••;' 
having  been  shewn,  that  the  cll'eet  of  eniii|, 
'  illg  a  felony  must  be  presiillli'd  to  l>e  till 
j  both  ciuintries.     I'er   Wilson.  .1.     'I'lie 
j  if  not  prevented  from  reco\iriiig  mi  tin d. 
i  set  lip,  would   not  have  been   ImhiikI  liiM  I 
U'riininal  iM'oceedings  in    I'tihfoithe 
;  fore  suing  here    for   the  notes,  the  Mls|.ui- 
I  the  civil  remedy  being  a  matler  nt  inuv 
policy.      To/iniirr  V.  .Uor/iii,  lis  (,|.  |{.  41  i' 

See   also   liiinuil\'<   linuk'iii'i  <',,.    (I, 
/ft  1/ IK, I </.■<,  .St;  (,).  H.  •_'.■)(;,   p.  44SI  ;  77,.  /, 
'/'ijruiilo  V.  .l/c/)!  110/11 II,  '2H  C.  1'.  .St'),  \>.  41! 


2.    r.dir.'t  of  Qui  Inc. 

Helil,  that  a  vendor's  lien  for  iiii|iaiil  pi 
money,  according  to  the  law  of  (^liichei'.  i 
situate   in   that   iirovincc,  w.is   an  iiiLiiiuli 
within  the  ineaning  of  the  i|uestioii  in  tliatl 
in  the  applic.'ition  for  insurance.   '  Ai','/.. 
Cauiula  Mill  mil  /'irv  /iik.  Co.,  '2'  ('.  1'.  (.■|i 

Certain   land   was  situate  in  the  [iMvii 

(Jnebee,  and  a  ca,se  was  sent,  under  tla'  Im 

statute  '2'2  it  23  Vict.  e.  (13,  for  tlie(ipiiii"ii 

j  Court  of  (Queen's  Bench  there,     'I'liit  •,  . 

I  cided,  thereupon,  that  the  deed  by  tliea!: 

I  tiator  passed  the  land  and  ores  to  tik'  |ili 

j  that  defendant  had  no   title  siilliiieiit  1 1 

it :  that  a  certain  judgment,  set  out  iutli 

I  recovered    by    defendant    ag.iiiist   tiif  \l 

\  there,  had  no  etl'ect  upon   the  phiiiititf' 

j  anil  that  the  plaintitl'  by  their  law  cmil  1 : 


SKR. 


\\% 
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III!  ncc(imm.>«li»tl"»  nf  tlic  lirm, 

,1  nlU!    A.   H.,  1>'>H'    ri-l'l'Utmii 
,„to  Ko  .■liilormMl  w,i^  1i:im.Im1  t., 
tliftinii,  wli'i  n-MA>'\  il  I'.rnrk- 
icn-   iiri;ntintcil    l>y  Imii  willi  a 
ir.linu  ill  11  i-iitf  rx.T.Min-Tiw 
i„H  HoM  it  tc.  Ill''   \'l  iintill,  wh,. 
,„^UvilU'.      Til.'  Mntc«:»Hl,.Ul,y 
,  ,il):iiik>'i!it  <'P'"'>^'""^'  N.\  , 
lid  !il   it;*    m:itiuity  II.  II    awK 
ill,,   iiiwl   «iiw    till'   iil.vintuV,  Whn 
,11  r.'iiewiil  th«if<iftlir  JHiiitu.t. 
anil  till,' il<'l'''"'''"''  '''  ^'^  m"iitlH, 
I'.linyly  iiia.lo  ana  .U'l'nMtni  with 
.  l.iiiik'iT,    who  thfu   ^';lv.•  ui>tl,e 
HcM,  tlial  till'  imtf  nt  tlic  llth 
altli.oiuli   'Ivawii   ui.  iiM.l  wA, 

»UU-  "t  •'^'■''^'  '^"'''^'  ^*'"""  '^'•' 
iiiJ.  a  himliiiK'  o.HitiM.a  nil  nil  the 

(III  ilslifiiij;  aiHcimiitiil  at  I'.iMtK- 
t  tluTtilon^  111'  'li'fin.Ml  a  Cm  mi 
u„voim'a  l.y   .mi-  laws     aii.l  t!,.; 

law   i>f    N''W  '*'''"'''•    "■'""■''  '"*'' 

aiHo.mntoa  at  a  IiImIut  r.it.  "i  m- 

,.rcoiit.,<>rii"V  iii'ti'Hisul.stitutR 

„t  ai-ply.     '>'1'»'  I'l'""""-  ""i'''''^ 

,.tciiaaiit  oil  tlu^  last  iiaMinl  intc 

was  ontitliMltc  iTfnv.r.     '(,,.. v, 

,„„n  livi'  i.n.iiiiHs<.ry  iii.tw  th.Mlc 
U  Ml..  iilaiulilV.  in  I'tali  t.nit"ryn 
fit.'s  haa  cUaiji.'a  a..U.ii.laiit  «:tii 
a'lil.  >.attl.' Ht.iU'n  I'n.ni  tlu' i,l:iii,t;!f, 
,.„nsiauiati..n  "f  tlu'  M.niitirto* 
Uiaraw  auaalislaintr.ii  vi-nsi-ciitu^ 
lulVnaant  agri'^a  to  iiiak.' tliui»td; 
imrsiianoi'  ..f  sii.'l.  ai;n;oi,,,.,".: 
,ii;,a..,    ana    tin-   I'la.ntU     .u.' 

,.tiii>;  tiH.  .'i.arM.:    i';i.;";',;';i 

,  nil,-  own  law   ana  tliat  uf  \\A\ 
,li..svn.  that  tin-  .■tlV>'t  o,  ,•..„„. 

uist  \»'i"-''^"""'''!" ''.';.,"■ : 

\',.r  Wilson,  .1.      111"!   . 
,tA..l  from  v>'i'"V.'nn-  ..,,  th.  ■:■ 
1   11, ,t  have  lu.fn  lioima  lii^t  t..t,iti| 
..c.a.njis  i"    rtahtWtli.'lol-nyi. 
,,.  for  thv  notes,  tin,.  siisi,ciim^.im<I 

,lv  l,cin«  n  n.atlor  of  i.mvlyU. 

„;,.,,  V.  M,nlh,,  :i.sg.  U.  411. 

,y  H. -2.-..;,  V-  'r '.;.-'     pr* 
.u,-/>o»i/"".  •■2«*''  1"- ;<>'M".  ■*•« 

/>((i('.i  of  Qii'l"<'- 

,t  a  vi'iulorV  lion  for  m.V^ji'l  l'"'  i' 
a-ainj^  to  the  law  ..t  *>Ha;l.«,  ■;:  ■; 

that  v-vm-.  ^v^'^  ■""T:": 
leanin.M.fthoHUost.oun,      >^;, 

nation  f..rinsn.'anc.e    '/..;"• -. 

„„/  nre  Ins.  <■'•■, -i'  I.  I  ■4* 

,„a   was  situate  iu  the  1>^'V.>K' 
'  a  case  was  sent,  uuacr  tlio  1m!' 

^■.sviot.  e.twj^'>ti'H;,r;'''"; 

fieei^s  IVuoh  there.       lK>-^' 
•inion,  that  the  .leea  l.N    lu.u 

;.l\hi;iana  ana  ores   otW!.;^ 

,tnt  luul  no   title  sutiau  nt      -^ 
^.tuinj«a«ment,setout^mtj; 

ll,V    aefeinlaut    ayan.s    tl     ll- 
'nietYeet  ui..m  tUeplamt'h 

lei.laintiff  by  their  l;nv  cull.. 


les. 


1/ 


■„ji,  fictiiiu  fur  Ixith  the  lainl  ami  the  ore, 
liefiirt  the  ore  waH  reinoveil  from  that  i>roviiiee, 
hit  tint  for  the  ore  until  the  title,  if  in  ili.sjiiite, 
.  I  ii,.,.|i  c.stahlisheil  liy  a  ]ieti*orv  aetion,  to 
ifhioll  tlie  aetion  for  the  ore  woilhl  he  ineiaent  :  - 
If  111  that  the  inahility  to  Hue  for  the  ore  tliero, 
T,.(.iit  as  ineich.ntal  to  the  riv;ht  to  the  I  iinl  or 
ifu.r  it  li.el  heiHl  aeti'miiiiea,  fonneil  no  reason 
^liviiiireoiiit  here  shoiiia  not  aaincli.ate  with  re- 
,;,tt(itlieore.     S/iiiirt  v.  lixl.liriii,  41  (J.  I».  44<). 


n.  MiscKi.i..\Ni'.oi-s  Casks. 

(In  ;i]iiilii'atioii   to   reseiiid   or  obey  an   inter- 

oloiiliT  order:        Held,    that    the    elainiiint,    i\ , 

I  rrsjilw  t  "f  the  United  .States,  liaviii),^  iiliei.d  tho  j 


Ilr.     FkaITi     Ilk      MlsltKI'KKSKNTATroN      AS     A 

(iHDi'Mi  OK  Kki.ik..'  in  Kgi'irv,  44',l!(. 
IV.  AcrioN  OK  Siirs  KoH  Kai.sk  IIki-ubsbn- 

TAriilS. 

1.  of  Snlniii-i/  or  i'lilif,  ir<m. 

2.  Oth<-r  Casi'H,  4500. 

3.  %  Slirrill'—Str  SlIKKlKF. 
V.     MlS(  Kl.l.ANKiH-s  ( 'asks,    t.'iOI. 

VI.   |.'iiAiii  Mit    MisuKi'ur.sKN  rAriov  nv  In- 

KAvrs     -,S'«<    I  SKA  ST. 
VII.    Arrios    ON  MoNKV    Col'NTs    KoK    MoNKY 


(1  i.re,  Would  have  liecn  ]i(?rs(inally  liiilik'  to 
thi.  iiiri.saii'tion  of  this  eoiirt  in  any  c|ii(.stioii 
o,in.-iriiiiiK'  tlit.m,  ev(.n  if  he  hacl  not  ein|)loyei| 
an  littnniey  and  made  an  atliil.ivit  tosiiiiport  his 
il.ii"'.  liiifiitd  iiiiil  l.iih  Ihniiii  /{.  It'.  ('(I.  V. 
H.wmhi'iir'iii.  'J'J  (^  IV  r.li'J.  Sec  jilso,  Hum  v. 
B/„,/»v,''.':t  (^  H.  '-•8. 

Imi"rial.Ioiiit  .'^toek  ('oinpany's  .\crt.s  .\otion 
,_^jiist  i.uiiipaiiv  here  Sc.t-olV  for  shares  niijiaid 
lieU  liy  plaintilT  ..VlPldieation  to  stay  the  .action 
biri',  t'l  eli.ihh.  the  matters  to  In:  dt;alt  with  ill 
Eliill.wl       ^''''    //""'^"    ^'-    hoiiiiii'uin  iif  Ciiiniild 

(,;/.. /^ftVn/'V;..  .ST  i).  H.  4S4,  p.  .S.WI. 

suit  ill  KiiL'land  and  here  to  sell  i.oi'porate  pro- 
T^rtv -lii'l  appoint  a  i-e.-oiver  I'r.ictiei'  Refusal 
t.im:ike  a  deciiT  here  which  woiijil  conllii.t  with 
th'.  stvli.'<  taki. 11  there,  .'^i.'e  Ao"///  v.  Wi-.ihrii  nf 
'(.imili'lil  l.'iii'ls,  .{■(•. ,('<)., •l-H'Uw  .■).")7,  p.  ,'{'J.")I  ; 
i/r„(.,//v.  J<n;ll,  7  I'.   H.  Ii'.»,  1'.  •-'!«,-.. 

.\  life  insiiraiice  (.ompair,' ineorpor  ited  in  the 
itatt  iif  New  ^  ork  ami  eairyin^r  on  business  in 

J liroviiu'e.  cannot  be  allowi.d  to  il<p  so  after 
:Tir'.....?c.liiiU-s  hi^e  been  taken,  aci.oriliiii;  to  tin. 
[Iwiif  its  doicii.ile,  with  .-i   view   of  winding  np 

lih..  affiiirs  of  th nnpany  ;  and  that  irrespective 

(iHlrittlie  result  of  the  pnn.eediims  nny  bii  as 
ri  siilvency    or    insolvency   of    the    eoinpany. 

..w''i*  V.    .[ilntilic    Miiluii)    lAff   Iin.    Co.  <if 

%n,<j,  .\>'H'  i'od;  '-'.')  Chy.  .'{/<».' 

)>»!}  Irii'in  V .  linuk  of  .^fonfri-iif,  .'{S  (J.  M.  ;t7.'>, 

44S:. 

Svi. als"  I'i.ii-I.Iiiii-kI  v.  Uoij,  'ri  t'hy.  3(il. 


OiiiMNKii    nv     I'UM' 
Ciifs  rs. 


MoNKV 


VIII.     l'"l(\riill,KN|-  ItKVKKS  IN   Hl.KiTlllNS— .Sfffi 
I'Mil.lAMKS  r. 

I.\.    IlKi.Kvsi;  OiirAiNKii  nv  Fkai'ii  — .S'r«  Ue- 

I.KASK. 

X.  AltANIioNINU,  ISK.SriNDINi;,  OH  .SkiTINO 
.•\SM>K  .'^AI.K  OP  I,\Nli  KOH  FHArl)  OB 
MlSliKPnKSKNIATlON      -  .V'C      .SaI.K      OF 

Land. 


FOKFKITUKK. 

I.  hkStatitouv  riiuirrs  -Sw  SrAiTTEs. 
III.  Waivkh  ok— .Vw  Insuu\nck,  p.  45t)8. 


FORMS. 

I.  .Si.vrcTORY  Forms— .yec  SrATCTEs. 


FR.U'D  AXD  MISRKPRKSENTATION. 

I.  Is  Sale  or  Conveyancr  of  Land,  4408. 

III.  Frai'I)  or  Miskki-uksentation  as  a 
fiHOfNn  OF  Al'tios  or  Dkff.noe  at 
Law,  4499. 
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I.    In  .Sam;  oh  Convi-.vance  ok  I.Asri. 

\On  p'lge  ViTil,  after  "  l{<-  Wlii/i;  Kirtten  v. 
7'i(»'',  'li  Cliv.  .■>I7,"  insert  "  .Mlirmi^l  on  re- 
hearing.     See  .v.  '  '. ,  'J  K  'iiy.  •J'J4. "  | 

The  plaintiir,  a  f.inncr  of  .tboiit  sixty  yeirs  of 
ai.;(.,  and  iinicipiiiiitca  witli  |ei;.il  matters,  was 
taken  by  aefeiia.mt  to  .i  lawyer's  olHee,  ami 
when  there  wis  (.h  ir..,'c.a  with  h  ivin;;  defrauded 
the  defendant,  liv  ehaii;,'iiii.;  the  lit'iires  in  certain 
wei>;li  ticki.fs  fen'  ;,'raiii,  to  ..in  amount  of  about 
f^.'iOO,  and  was  tliri.ateiied  thit  if  he  h.ft  the  otlice 
without  settliiiu  tin.,  claim  he  woiiM  In.  arrested 
by  a  di.tiietive,  who  was  poiiiti.d  out  to  him,  in 
eonsiMjiienoe  of  which  the  pl.iintill"  executed  a 
inortf;at;<!  on  his  farm  for  .'SiiOO.  The  eoiirt, 
on  appe'il  from  tin;  master,  found  that  the 
niort;,'iiL,'e  was  void  ;is  liavin;:  been  obtained  by 
duress  ••iiid  coercion,  altlioii;,'li  the  plaiiitilT.  lie- 
fore  i;iviin{  the  instrument,  hail  been  told  that 

;  he  mijiht  le;ive  aiel  go  where  lie  ple.ised,  but  the 
party  so  t;iviny  him  permission  declined  to  under- 

i  take  that  in  e asu  of  his  leaviiii^  ho  would  not  be 
arrested.      Anii'^lroiKj  v.  'loije,  25  ('hy.  1. 

In  suits  to  s(.t  aside  instriimeiits  on  the  ground 

of  iiuane  inlluence  it  is  not  necessary  that  there 

'  should  be  proof  of  the  exercise  of   iiitlueuce  ;  it 

'  rests    upon   the   party  obtainintj  the   benefit  to 

rebut  the  pr(. sumption  that   arises  when  such  a 

transaetiiui  tikes   placo  between   a    parent  and 

child,  or  others  standing  in  a  positiiui  where  it  is 

!  presumed  intlnence  may  exist  on  the  part  of  the 

i  graelce  over  the  grantor.     P.  died  iutest  te  in 

Kngland    entitled    to    re.al   and    personal  estate 

situate  there  of  eonsidurable  v.alue,  leaving  K., 

an  only  daughter,  his  heir-at  law.  who  came  to 

I  Canada  on   her  attaining  twenty,  and  went  to 

'  reside  with  her  mother  and  stepf.ither.      Within. 

'  one  year  thereafter,  and  on  her  attaining  twonty- 

'  one,  she  executed  an  iiistrumi'iit  in  favour  of  her 

stepfather,  ■agreeing  to  give  him  one-fourth  share 

i  or  part  of  all  her  real  and  personal  property,  "ia 

I  consideration  of  my   late  father  ilying  without 
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■fM- 


ip^: 


449U 


FRAUD  AND  MISRKPREHENTATION. 


making  A  will,  *  *  niiil  luitviiig  my  inotliur 
unproviilt'il  for."  K.  inarriud  a,  few  days  iiftor- 
wiirils,  unil  siirviveil  uliout  two  years,  when  siic 
died,  leaving  an  only  Hon,  wlio  shortly  after 
attaining  twenty-one  instituted  procoeitings,  in 
which  Ills  father  joined,  tu  set  the  instrnnient 
asitle.  Tile  court,  in  the  ulmence  of  evidence, 
other  tlian  that  of  defendant,  to  rebut  the  pre- 
Buniiition  of  undue  intluenoe,  decreed  a  cancella- 
tion of  the  inHtrunient,  with  costH.  Deluuij  v. 
Mumforil,  25  C'hy.  58(i. 

See  The  Gcofiiiini  lini/  Lumber  Co.  of  Ontario 
V.  ThomiMou  et  til.,  Sfi  Q.  H.  «4,  p.  .5;W  ;  Mr- 
Edc/icni  V.  Sonii'rrilli'  i-t  <il.  McKacliern  v.  UVdVc 
et  al.,  37  (J!.  B.  (lOK,  p.  3()88. 

See  also  Snilon  v.  Lunniy,  27  Cliy.  KiO. 


II.    FrAUDOH  MI.SKEPKESKNTATION  as  A(lHOl'Nl) 

OK  Action  or  Uefknck  at-  Law. 

Defendant  gave  a  note  made  by  one  K.  to  the 
plaintifls  in  excliange  for  a  buggy.  Tiie  note 
was  not  paid  at  nuiturity,  wliereupon  the  jdain- 
tills  sued  defendant  on  the  common  counts 
for  the  price,  alleging  that  he  had  induced  them 
to  take  the  note  l>y  fraudulent  representations  :  — 
Held,  that  the  pl.-iintiH's  could  not  recover,  for 
there  being  an  express  contract  to  take  the  note 
for  the  buggy,  no  agreement  to  pay  in  money 
could  be  implied  by  reason  of  the  alleged  fraud. 
A  uijiT  et  a/.  V.  'riioni2'Kon,  3  App.  K.  1 9. 

See  I'etrol'm  Cniile  (III,  <l'C.,  Co.  v.  Eiitjlehnrt, 
29  0.  V.  1.57,  p.  4431  ;  Shn-Uf  v.  McCoy,  27  (^ 
B.  KTi,  p.  ir)82  ;  /{<tni< </'■■<  lloiikhn/  Co.  (Limited) 
V.  Ueynokii,  40  Q.  B.  43.'),  p.  4381. 


III.    FuAUl)  OR  MiSHEl'RKSKNTA  I'lON  AS  A  (JHorNl) 
OK  Rklikk  in  EylTlY. 

To  an  action  on  a  bond  against  the  defendants 
as  the  sureties  of  one  K.  for  his  liability  to  the 
plaintitl'  on  a  running  .account,  the  bond  being  a 
continuing  security  until  countermanded  by  de- 
fendants by  notice  in  writing,  the  defe)i<lants, 
who  by  their  own  sliewing  liad  never  taken  the 
trouble  to  read  over  tiie  bond  although  tiiey  had 
every  opportunity  of  so  doing,  set  up  that  they 
were  induced  to  execute  it  by  the  false  aiul 
fraudulent  rej)rcsentation  of  the  plaintitl's'  .agent; 
that  it  w.as  merely  a  renewal  for  ivnother  year  of 
a  previous  bond  for  that  i)eriod  for  the  same 
purpose,  to  which  the  defendants  were  also 
parties.  The  agent  denied  any  such  representa- 
tion, and  it  api)eared  that  he  could  have  Imd  no 
object  in  ol)taining  the  bond,  as  defend.ants  were 
already  li.ablc  on  the  previous  bond,  which  the 
plaintitt's  could  immediately  have  enforced  : — 
Hehl,  under  these  circumstances,  and  on  the 
evidence  more  fully  set  out  in  the  re])ort,  that 
there  was  no  sulHcient  evidence  of  any  such  false 
representation,  and  that  the  plaintiffs  were  en- 
titled to  recover.  Senible,  that  defendants  by 
their  own  negligence  had  precluded  themselves 
from  such  defence.  The  Dominion  Bank  v.  Blair 
etal.,  .30  0.  P.  .591. 

The  plaiutifTs  claimed  to  be  partners  of  the 
defendant,  and  the  defendant,  in  resisting  a  bill 
filed  for  the  pur])ose  of  enforcing  such  claim, 
charged  the  plaintifis  with  fraud,  but  no  evidence 


was  adduced  either  in  support  or  rebuttal  t 
in  eonseijueneu  of  the  court  expressiuj,'  tl 
that  the  {ilaintill's  were  not  entitled  to  hii 
and  as  it  did  not  appear  that  the  costs  ija 
increased  thereby,  the  court,  on  diHiulMMj 
bill,  ordered  the  defendant  to  be  paid  lij, 
Sanixoa  v.  Ilaijijart,  25  t'liy.  543. 

v.  NaugheoH,  13  Cliy,  i 


See  O'Connor 
2G94. 


IV.  Action  or  Suits  for  Fai-.sk  Uy.ria 

TION. 

1.   OJ  Solrencji,  or  Valiir. 

A  declaration  alleged  that  defendant  ' 
dobted  to  the  plaintitl's  in  a  lar^e  sum  of  i 
to  wit,  &c.,  besides  the  costs  ot  a  suit  tu  i 
the  same  ;  and  that  defendant  frau(hileii 
presented  to  plaintifis  that  he  was  iuKolvi' 
unable  to  pay  said  indebtedness  in  ful 
thereby  induced  plaintitl's  to  take  a  icunii 
in  respect  of  said  debt  and  costs,  wlicivas 
dant  was  not  insolvent,  ka.,  whereby  pi 
lost  the  dill'erence,  &c,,  and  were  put  tu  e 
arranging  the  c(unposition  :  -  Held,  that 
no  objection  to  the  declaration  that  it  ( 
aver  that  defendant  knew  that  lie  was 
solvent,  because  it  cliarged  the  n-prL'sei 
to  be  fraudulent ;  but  that  the  dcciaratii 
bad  because  no  dain.age  was  shewn  ; 
the  plaintitl's  were  induced  to  take  a  k? 
through  defendant's  fraud  the  (iiif.'inal 
of  action  still  existed,  and  the  plaintill« 
proceed  with  their  former  action.  7'/i.  ( 
<  'ojiper  Lii/ldnini)  Bod  Co.  v.  Jlfirill,  'JiJ 
491. 

Negligent  valuation  of  property   -Miare] 
tiition  as  to  value — Right  of  action.    Sea. 

V.  Sk-ead,  24  Chy.  179,  p.  2.-)14. 

See  McLean  v.  Dun  et  al.,  1  Apii.  H. 
2245. 

See  also  Goiran  v.  Pa/on,  27  Chy.  48  ; 
V.  BrooL'i,  27  Chy.  270. 


2.   Olliir  Ca.te.*. 

Le.iso  by  defendant  to  plaintitl'  with 
nant  to  give  up  possession  in  ca^>ellf  a  suit 
premises — False  representation  of  a  salt 
lieen  made — Right  of  action  therefdi. 
liny  V.  Dixon,  45  Q.  B.  94. 

In  order  to  a  party  recovering  damages  a 
one  who  has  been  guilty  of  ileceit,  it  is  nut 
sary  to  shew  that  the   person   iinutisiiii; 
benefited  therel)y  ;  but  no  action  will  \k 
f.-vlse  representation,  unless  tiic  pursun  iiial 
knows  it  to  be  untrue,  and  makes  it  with  t 
tention  of  inducing  the  party  to  wliuni  it  is 
to  act  upon  it,  and  he  does  act  nimn  it  a 
stains  damage  in  consecjuence.     l-'nuth  v. 
24  Chy.  179. 

Sale  of  shares  by  plaintiff  to  defenilant- 
sion  to  communicate  information  as  tustii 
of  company.  See  J/rtc//«r  v.  Vawlvvakr.ii 
8.3,  p.  4077. 

See  Tummins  v.  Surple.g,  2(i  C.  P.  4 
4371. 


lTION. 
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ler  in  suin'ort  or  ri!l>uttM  tlurehi, 
,f  the  court  cxiiruHsniK  tin.  vi,» 
Vs  were  not  untitUvl  to  sudt^,!; 
t  appear  that  tliu  iohIh  Im,!  I,,tii 
1,V  the  court,  on  (liHnnMiiimin 
Mlcfcmlimt  to  l.e  paul  liis  cu,u 
/(iW,  25  Chy.  54;}. 

13  Cliy, 


V.    MiSC'EIXANEOl'S  CaHKH. 


^V(ii((//"'<"«. 


4:'H. 


I   SVITS    KOB    FaI.«E    lil-.ritKSKNrA 
TION. 

0/ Sohrncn,  or  I'd/m, 

,u  allegeil  that  acfcndimt  wiis  in- 
Dlaintitfs  in  a  lar^c  sum  ol  mm'.. 
■sides  the  costs  ot  a  suit  to  iwnv:r 
li  tluit  (lefcnaant  frauaulwitly  u. 
.hiintitrs  that  he  was  nisi.lwut  u.\ 
V  8ai<l  inaehteaness  ni  full,  ;u,l 
.fd  lAaintilVs  tt)  take  a  i'nii,iin,iiiuii  ] 
said  debt  and  costs,  wli.ivas  dHin 

;  insolvent,  &c.,  wl"^''^'>'y  1'''"'"* 
renee,&e.,  and  were  imtt,,o,..U:J 
o  composition  : -Held,  tlmt  It  «M 
to  the  declaration  that  it  di.liM 
fcndant  knew  that  he  was  u.it  iii.| 
nuse  it  charged  the  ivpiosuntatun 
lout-  hut  tliat  the  dcclaratum  «w 
u  no'  damage  was  shewn;  l»r  ii 
,  were  induced  t..  take  a  luss  .-m 
[endanfs  frau.l  the  <ui>:m:.  oa« 
;ill  existed,  and  the  phiMt.tls  .-i^H 
,h  their  former  action.  /hJ'.n 
htninu  Hod  Co.   v.  //-»•-»,  211 » . 

t  valuation  of  property    Mwiq.r.Ml 
value -Hight  of  action,    ^«^■..rt^ 

4  L'hy.  Hi),  p.  2514. 

an  V.  Dm  et  id.,  1  App.  K.  laM 

C7o,nn,v./V./o",27niy.4S;JW.M| 
b  Chy.  270. 


2.  Oilier  CiiiC'*. 
,,  defendant  to  plaintilY  with  a  «J 

l^'alL  representation  Ota  Sill.  .;« 
^llight  of  action  thcretoi.    >f«'*I 
In,  45  Q.  B.  94. 

Ito  a  party  recovering  damages  ag« 
Kill  gi'lty  of  deceit, tis... 

|w  that  the  l'^'-^""  l"'^^"^'n  , 
Iherel.y;  hut  no  action  wilUici^r 
fc  tL.  unless  tl>el.c.«.u  n.W 

I  be  untrue,  and  >"f '^^  ,?/   >     1 

iulucing  the  party  to  wliumtbul 

Kanhie  does  act  1.1.0.1  lU,,^ 
Jageiucouseiiuence.     /• -vm'/M .  .^i.« 

|9. 

larea  hv  plaintiff  to  .lofei.ilant-i'ni» 
SiSteinformatio..as^J;;t^^ 


Lettci's  of  administration  obtained  l)y  fraud 
Vali'litV  of  until  revoked.     See  Irwin  v.  Hunk'  <</' 
il„ulir<d,  -M  y.  1*.  375,  p.  4487. 

Kjcctment— Statute  of  laniitatiuna — Acknow- 
Uk-muiit  of  title  said  to  bo  ol)tained  by  fraud. 
te /'"•(/'"""  ^'-   "''"''""  ''  "'•  -**  ^'  !'•  *''-''  !'• 

m. 

Where  one  of  several  defendants  is  charged 
with  fraud,  the  otiiers  are  not  obliged  to  connect 
their  th'fe nee  with  his.  Conol/y  v.  Jlill,  7  1'.  H. 
441,  -M.  (>.— Taylor,  Madvr. 

See  Hfiliii"  v.  Thi;  Culltye  of  I'lujukiaiiH  auil 
siiMvMor'  "iilarii)—ln  ri'  MrCunmil,  44  Q.  B. 
'l4,;  ,,   4l"iI0;  Allan  v.   iVie/yw  tit  ul.,  23  Chy. 


FRAUDS  (STATUTK  OF). 
I'ARoi,  AoREKMENTs  Kou  Sale,  Ci-rrrNd, 

OH  MANUFACrrKE  OF  Tl.MllEU—  ,Vc'C  Tl.M- 
BEK. 


Reiiresentations  as  to  credit  by  mercantile 
llgeiicy.  See  McLean  v.  iJnnn,  1  App.  K.  153, 
Ip.'.''2i5\ 
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FRAUDULENT  CUXVEYANCKS. 

I.  Ah  Aoainst  Creditors. 

1.   Undf'r  13  EUz.  c.  5,  and  at  Common 
!aui\  4501. 

II.  Bv  l'o.sT-XurnAL  Settlemesto,  4.503. 

III.  I'RAtTiiE  IS  SErriJio  Aside. 

1.  Piirtii^,  450.*}. 

2.  I'leiiilinij  and  Eridence,  4504. 

3.  Othi-r  Ca.<ei<,  4504. 

IV.  ESQIIKY  UNDER   R.  S.  O.    0.   49,  s.   10, 

ET  SEQ,  4505. 

I.  As  Against  Creditors. 

11.  Umler  IS  Eliz.,  c.  fi,  and  at  Common  Law. 

I  The  ijlaintitl' and  M.  became  sureties  for  W. , 

to  ahscdi.cled,  and  the  sureties  satisticil   the 

lini  liy  givh.g  their  note  for  §215,  upon  which 

dgii.ti.t  was  subsciuently   recovered  against 

lera,  whurei.poii  M.  absconded  from  the  pro- 

bce.    A  year  previously  a  conveyance  of  laud 

Ixieii  i.iade  to  the  wife  of  M. ,  which  the 

iiiitiff  alleged  was  so  conveyed  to  her  as  the 

[Kiiuttu  of  Tier  husband  and  for  the  fraudulent 

ti»ise  of  defeating  the  plaintiff  in  recovering 

^trihutiou.     The  evidence  a.hluced  satisfied 

Icit  't  that  more  than  a  year  before  the  parties 

ie.ite.'e(liiito  such  suretyship  the  contract  for 

Ichase  had  been  made  in  the  wife's  name,  who 

1  the  iluwu  instalment ;  and  that  the  subse- 

Et  earnings  of  the  sons,  and  moneys  belonging 

(the  wife,  had  been  expended  in  erecting  a 

Ise  upon  the  premises  and  paying  the  balance 


I  of  ^)llrchll8e  money  thereof.  .\  bill  Mccking  to 
ciiarge  the  land  as  tlie  property  of  the  liii.sliand 
was,  under  such  circmnstanccs,  di.s.iiisscd  witli 
costs.     Jliirlon  v.  Miriitt,  24  Chy.  I'.M. 

\  Land  stood  in  the  name  of  a  son  who  was  in 
;  embarrassed  ciivun.stam^es,  and  the  same  was 
coiiveycil  by  him  to  his  father,  who  asserteil 
that  he  had  ;vdvanced  the  money  wherewitli  to 
pay  tlie  consideration,  and  he  eieated  mortgages 
thereon  to  secure  his  own  liabilities  in  favoui'  of 
lionil  tide  ei'edito.'s,  with  the  sa.iction  of  the  son. 
The  conrt  lieing  satistied  that  this  w..s  a  selieine 
adopteil  for  the  purpose  of  defeating  and  delay- 
ing the  c.'editors  of  the  son,  dcelare<l  the  convey- 
ance to  the  father  fraud. .le..t  as  against  creditors. 
Kno.r  V.  Tranr,  24  Chy.  477. 

Although  a  delttor  may  be  at  lilierty  under  the 
statute  of  Hli/.abetli  to  piefer  a  creditor  by 
creating  a  .iiortgage  in  his  favour  ,  still,  if  the 
preference  given  is  only  coldiii'alile  to  secu.'e  that 
creditor,  and  in  I'cality  for  tlie  fra..d..le..t  p.ir- 
pose  of  defeati.ig  other  creditors,  luiil  such  pur- 
pose is  known  to  tlie  pivfer.'ed  creditor,  who 
lends  himself  to  it,  not  for  the  purpose  of  obtain- 
ing secnrity  for  his  debt,  but  of  aiding  the 
fraudulent  purpose  of  his  debtor,  the  element 
of  bona  tides  is  wanting,  which  is  necessary 
for  the  protectio.i  of  the  transaction  under  the 
act.     III. 

A  snit  for  alimony  having  been  instituted 
against  the  iilaintill,  he,  for  the  purpose  of  pro- 
tecting his  lands  fioni  process,  conveyed  tlio 
same  to  his  solicitor  for  a  money  consideiation, 
and  the  solicitor  .ifterwards  made  a  conveyance 
of  the  same  lands  back  to  him,  but  which  the 
solicitor  retained  in  liisow.i  iiossessioii,  iind  si.b- 
se.picntly  by  desire  of  the  plaiutilf  str..ck  o.it  his 
name  as  the  grantee,  and  instM'ted  as  such  the 
name  of  the  sister  of  the  plai.ititl,  the  considera- 
tion money  being  paid  by  the  plaintill'.  The 
court,  being  of  opiiiion  that  this  had  not  the 
effect  of  divesting  the  title  which  had  been  re- 
eonveyed  to  the  plaintill',  and  that  even  if  it  had 
had  that  etl'ect  there  would  have  been  a  resulting 
trust  in  favour  of  the  [ilaintitr,  decieed  relief 
accordingly,  but  under  the  eireiiinstaiices  with- 
out costs.  Ami  Semble,  that  if  under  the  ciri;um- 
staiices  stated  no  c(nisideriition  money  had  passed 
between  the  parties,  there  would  have  been  a 
trust  by  operati(Ui  of  law  in  favour  of  the  idaintitf. 
ICi/.soH  V.  (>»v/i.«,  2(J  Chy.  27. 

The  owner  of  land,  subject  to  a  mortgage 
created  by  himself  and  his  wife,  being  in  insol- 
vent circumstances  sold  the  ei]uity  of  redemption 
tl.e.'ein  to  a  boiu\  title  purchaser,  the  wife  joining 
in  the  conveyance  and  the  lai'ger  portion  v'.  'Ue 
consideration  being  paid  to  her  in  the  shap  >l  n. 
promissory  note,  which  she  snbseiiuently  paid 
over  to  one  ,1.  N.,  upon  a  purchase  from  him  of 
his  etjuity  of  redemption  in  other  la.ids  ;  the 
conveyance  of  which  was  made  to  the  wife.  Oil 
a  bill  tiled  by  an  execution  creditor  of  the 
husband  impeaching  the  transaction  as  fraudu- 
lent under  the  statute  of  Elizabeth  :  -Held,  that 
it  was  a  fraudulent  device  to  defeat  creditors, 
and  that  the  plaintiff  was  entitled  to  follow  the 
consideration  paid  to  J.  N.  into  the  lands  con- 
veyed by  him  to  the  wife.  Flcnry  v.  I'rimjle,  26 
Chy.  G7. 

See  also  Jack  v.  GreUj,  27  Ohy.  (i ;  Hank  of 
liochi'.-ittr  V.  Stonehou.M'.  H  al.,  27  Chy.  327. 
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II.    My  PnST-NlPTIAI.  SKri'I.BMKNTH. 

A  iiinn  whii  Imd  l)ut!n  carryiiix  on  liUHiiii'sH  in 
partiu'i'Hlii|i  aj,'ri't'il  tn  )niy  out  the  inten'ot  .if  liia 
o<i-|i.iitiii'r.  for  the  imriPiiMc  nf  ('(nitinuiiii'  tlio 
buNini'HH  nil  liiN  ciwii  iii'ciiiiiit,  aiiil  HiiliNciiiieiitly 
iniuli'  IV  iiiirrliaxt'  of  iiri>|i<'rty  and  tonk  the  cnn- 
veyiuii'is  thfic'if  ill  the  imiiM!  cpf  liiw  wife,  thu 
huHlianil  NW'iai'in^'  that  at  tliat  time  lie  iliil  nut 
owe  a  ilnll.ir,  anil  that  tlie  money  exjieinleil  in 
the  ]iui'ehaNe  of  the  |il'o|iel'ty  )i<'ionueii  to  liiM  i 
wife,  having'  lieeii  olitailied  on  the  Hale  of  LukIn 
beloii^'iii^' to  her.  This  »tateiiient,  however,  waH  , 
Hhewii  to  lie  iiieoneet  ;  ami  a  jiiil^'iiient  having 
been  recovered  against  the  hiisliand,  niioii  which 
nothing  eoiiid  lie  lealj/.ed  under  exeeiition,  thu 
conrt,  on  a  hill  tiled  liy  the  jinlgnient  eieditor, 
following  Itiu'kland  r.  Rose,  7''liy.4K),  declared 
the  transaction  fraiidnleht  as  against  ereditors, 
and  ordcreil  a  sale  of  the  landH  in  the  usual  man- 
ner, and  the  payment  of  proeeodH  to  creditors. 
CitiHjilii  II  V.  ('/iii/ini'iii,  '.Mi  (liy.  240. 

The  o>viier  of  lilaekacre  and  Whiteacrc  createil 
a  niortg.ige  on  HIackacre  in  favour  of  a  loan 
society  to  secure  an  advance  of  !j'J,flO<),  the  osti- 
niati'd  value  of  the  mortgaged  (ireniiaes  lieing 
^.'l.lKHt  at  least.  Tile  mortgagor  suliseiiuently, 
being  not  indidited  otherwise,  voluntarily  settled, 
in  good  faith,  Whiteacre  on  his  wife.  On  a  bill 
filed  by  a  siilisciiiieiit  creditor  tlie  court  set  aside 
the  settlement  as  fraudulent  ag.iinst  creditors,  it 
being  shewn  that  Mlackacre  was  not  suHicieiit  to 
pay  the  lo:in  society  at  the  time  of  the  settle- 
ment, although  the  loan  society  was  not  a  ii.irty 
inineaehing  tlie  settlement.  I'roudfoot,  \'.  ('., 
duliitante.     MiiMitrct  v.  Mitchell,  2(i  C'liy.  \Xt. 

An  eiiuitalih.'  mortgage  )iy  deposit  of  title 
deeds  had  hern  created  for  S!|,()IH)  by  a  sou  in 
favour  of  his  niotiur,  who  had  advanced  him 
that  sum.  Tht!  mother  subsciiuently  delivered 
the  title  deeds  to  the  jiarty  in  tavour  of  whom  a 
voluntary  settlement  had  lieen  created,  liiit  it 
was  not  intended  to  be  a  transfer  of  the  !?l,0<)0 
A\w  to  till  lunther  :  -Held,  that  the  etl'ect  of  the 
delivery  of  the  deeds  w.is  to  extinguish  the  claim 
on  the  land  for  the  .'#l.(M)0,  and  that  in  a  decree 
declaring  tiie  settlement  void  as  ag.iinst  creditors 
tht!  beiieliciary  under  the  settlement  was  not 
entitled  to  any  lien  in  respect  of  this  amount. 
Proudfoot,  V.C.diss.     //;. 

See  also  liiy.'stead  v.  Shaw,  27  Chy.  280  ; 
DarliiKj  V.  /';■(<•,',  27  Chy.  331. 


III.  Practice  in  SErriNi  Aside. 

1.   J'lirtii's. 

In  proceeding  to  set  aside  a  deed  to  a  married  \ 
woman  on  the  ground  that  the  same  was  made  | 
to  her  as  the  appointee  of  her  husband,  who  wiis  j 
insolvent,  and  was  .*>  made  in  order  to  defeat  his 
creditors,  it  is  not  proper  to  make  the  husband 
a  party.     Munlorli  v.  O'Sulliriiii,  25  Ohy.  392. 

A  bill  to  act  aside  a  conveyance  as  fraudulent 
against  creditors  was  tiled  by  five  distinct  par- 
ties or  tirnis  who  held  overdue  notes  upon  which 
the  alleged  fraudulent  grantor  was  indorser,  "  on 
behalf  of  themselves  and  all  other  the  creditors 
of  the  defendant ":-- Held,  on  demurrer,  that 
there  was  no  misjoinder,  and  that  the  bill  suffi- 
ciently shewed  it  to  be  on  behalf  of  all  creditors. 
2\iruer  v.  .Smith,  2C  Chy.  198. 


A  bill  to  Hit  aiiidu  a  fraudulent  ilr,;\ 
dimple  contract  eri'ditor,  whether  tli.  1,1, 
living  or  dead,  should  be  tiled  on  luli^li  ,, 
plaintitr  and  all  other  creditorH.  .Altlmii 
woiilil  seem  tli.'it  in  thin  province  every  hill 
ereilitor  against  the  assetH  of  a  dece;isc  ,1  ,i, 
whether  so  eX]ire««e<l  or  Hot,  shoiiM  1],  fn|( 
lie  on  behalf  of  all  the  creditorH,  ainl  t\^■,^\ 
the  cluty  of  iiersonal  reiiresentiitivi  s  m  , 
case  where  a  ilelicieiicy  ot  assets  is  iippivli, 
to  ask  for  a  general  adminiHtration,  ni\,\  if 
do  not  ask  for  it  it  woiihl  be  the  diitv  o 
court  to  direct  it ;  and  although  there  niii' 
exist  any  I'ogeiit  reamin  for  rt!c|uiriiig  the  f 
be  in  that  form  in  this  country,  still,  tliuiin 
of  the  court  here  having  liceii  iiiiifnriu  jn  f,, 
iiig  the  Knglish  rule,  it  would  imw  r 
ilecision  of  a  higher  tribunal  to  aitt 
s.aiui!  re.'isoniiig  w  liich  recpiires  tli.it  in  ^_, 
ag.iinst  a  living  debtor  a  creditor  witli'iiiti 


a  living  I 
le   oil   be 


must  sue  oil  behalf  of  all  otheiH  apiihux 
eipial  force  where  the  suit  is  against  the  r 
selitatives  of  a  deceased  debtor.  L.iii  'cw 
Mitchell,  17  Chy.  I'.Mt,  observed  upon  ant 
lowed.     Ciilrcr  v.  Siri/:i',  2(1  ('hy.  ,S!I"), 

See  Thuiiijimiii  v.   Jladil,  20  ("hy.  .1,SI,  p.  . 

See  also  Murphy  v.  Wilaini,  27  f'liy.  I. 


2.   Plcadinij  and  Evidence. 

Where  the  evidence  shewed  that  a  liii,.t 
had  rei'cived  nioneys  from  his  wife,  for  wlii.l 
claimed  to  be  his  creditor,  these  iiimiev.-  \i> 
in  i;reat  part  been  proihiced  by  sale  ni'  her  L 
anil  she  subseiiuelitly  obtained   iiioin.y.s  fnm 
husband,  which   she   ex[ieiideil   in  the  |iiii'i. 
of  land — a    bill,    tiled    on    behalf  of  tli 
tors  of   her  husband,    seeking   to   eiif 
claim  against  the   property   so  piiivl 
dismissed,    with    costs,    the    court   1.  .. 
tied  with  the  bona  tides  of  the  deiliiii,rs  lnn 
the  husband  and  wife,  although   tlniv  Wiiss 
sliglit  iliscrepancies  in  their  evideiieu.    fVi 
Yoiiiiij,  2(>  Chy.  544. 

See  t'olver  v.  Sinayzc,  2(i  tUiy.  .S'.l,),  siipra, 

3.   Other  Cases. 

A  pl.aintifT  having  obtained  a  decree  in 
court  f<ir  payment  of  money,  registered  tlies; 
pursuant  to  20  Vict.  c.  5*!,  ami  aii[ilieit 
petition  for  an  order  to  sell  the  laiidn  .ntfee 
by  such  registration.  By  the  siinie  jietitiun 
impeached  a  sale  of  the  s.aiiie  lands  iiiaile  by 
feiidant  to  his  mother  licfori'  the  rogistiMtini 
the  decree,  and  sought  to  have  tiie  sale  ilecLi 
fraudulent  and  void  as  against  liiin  ;  im : 
court,  though  strongly  iuijiressed  with  tlie  ii 
tides  of  the  transaction,  thought  the  ',  ..st 
raised  would  be  best  decided  in  a  sui,  ii 
brought  to  test  the  validity  of  the  oonveyaii.u 
by  the  son.     Fis/i  v.  CariU'ijie,  7  Ciiy.  47il. 

AVhere  a  conveyance  of  la:id  was  set  .isiile 
being  fraudulent,  the  costs  of  iireiKiiing  a 
tendering  a  reconveyance  for  exeeutidii  Wi 
service  of  the  bill  were  held  not  t.ixalile  .ngair 
the  defendant.  Priiif/le  v.  McDonald,  7P.K.  U 
— M.  O.— Taylor,  M(u4er. 

Held,  (1)  An  instrument  may  lie  iiniwaohi 
in  the  master's  ottice  for  fraud,  where  the  tjus 
tiou    legitimately    arises   during  a  refereuc 
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ftHlllo    ft    fnlUillllcIlt    llfl'il    l,y   J 

ciiMlitor,  ulii'thiT  till' .U'litur ii 
h.ml<l  !»•  Iili'<l  "11  M\a\\  .,f  the 
titlu'i'  iirt'ilitorH.  Altllnl;^ll  |t 
in  tliiH  priiviiuii  fvcrv  liill  l,y  ;> 
till'  iiHHctH  lit'  a  (li'i'i'iiNC'^l  .|rl,t„r, 
LXNcil  1(1'  lliit,  hIkhiIiI  1m  takuiit'. 
all  tlu'  I'lvilitoiH,  ami  tlmt  it  i, 
rHiiiiiil  iTiui'si'iitiitiviH  ill  tviry 
licii'iicy  I't  iisMcts  is  :iiiiin'lii'ii.li/,l 
eml  ii(liniii>Htniti>iii,  iiii.l  il  tiny 
it  it  wcml.l  1x1  till'  'liity  nf  tilt 
it  ;  ninl  iiltlicmK'li  tlirvr  nmy  imt 
t  i-eiiHDii  for  rfiiiiiiiiij;  tliu  l.illt., 
ill  tliiH  ciiiiiitry,  "till,  tUf  pnii  t,  > 
ri.  hiivinn  lif'"  luiit'Tni  in  f(41.iw. 

I  ruU',  it  wniiM  iiiiw  !■■  ' ; 
lii^'lur  trilmiial  to  iilti  ,,.■ 

wliii'h  ri'nuiii'rt  tli.it  in  .      >.oliii^ 
f  (li'l)tiir  il  iTi'ilitcii-  witli'iiit  iilitii 

fifllillf    "t     I'll    "tlu  IH    ilpl'lics  Wltu 

iTf  tli<'  »<uit  is  against  tlic  niirr 

II  (k'ui'iisfil  (l(.'l)tcir.     I,uii^'i\v;iy 
"hy    IIH),  iilitiTVtMl   iiiinii  uii'l  i!. 

,.  V.  Siryj;  'H\Vh\.  im. 

„,„  V.  />."/'/,  •-'<>  t'liy.  !WI.  !'■  ■''■'''•''. 
i)7</(</  V.  \\'il.t>m,  '21  Cliy.  1. 

rii'diliii'l  (iKil  Kviili'itre. 

evitleuci!  mIu'wimI   that  a  \n\MA 

money"  t''"'"  '''"  "'''''■  ''"'  "'"'''  *'" 

;  liis  iToilitiir,  tlu'si.'  mimi'vs  Iwvii^ 

lifon  ]ii-iitliu'tMl  liy  saliMil' liirlamls, 

L'(iuently  (ilitaini'il  iiionry.'*  I'mm  lur 

ifh  slie  exiicn.U'il  in  i1k>  iiiiivliije| 

UiU,   tiU'il   «iii   UfliaU'  Ml  til 

inisl.aud,    s.'i'kiiig   ti.  I'uf 

t  the   iiroiKM-ty   so  imiv! 

it\i    costs,    tlu-   court  1... 

Iiona  titles  of  tlic  (!.■  ilin.;H  lutwcdi 

luiil  wife,  altliougli  tluiv  iviw *■*• 

lancies  in  their  uvidcnce.     t'"f  v.  | 

y.  ri44. 

V.  Simyzc,  2(5  Clhy.  3115,  suimi. 


3.   Otiiir  Vimex. 
H  liai-ing  ohtaine.l  a  (U'cni- in  tliiij 
'uientof  money,  registercl  tli-/ muh 
OQ   Viet.    e.    5<),   aiul  ixn^M  >M 
,n  order  to  sell  the  VmA*  all  inl 
Istratiou.     By  the  sanu'  ii.titM,  m 
aale  of  the  same  lamU  ma'le  I'V'H 
,s  mother  I. ef ore  Ihe  registntM..  I 
mA  songht  to  hav..  the  sale  MM* 

oul  voiil  as  »gM"st  1""\'    '"  ""■ 
h  strongly  imi.resse.l  with  tla' 
'transaction,   thought  the  •...-m 
be  best  decided  ni  a  su;, 
,8t  the  validity  of  the  convep.i.iii!( 
Fishy.  C'anii'iih;  i  lliy.  4iJ. 
(onvevanceof  land  was  set  asi.le. 
nlent,    the   c.^sts  ..t  vvei«nng  ij 
reconveyance  for  exeoutum  1*."^ 
K;i.e^eheld,..ttaxah;a,.u4 

't.  Prbiiih'y.  Mr/)oual'l,,\.U-i''^ 
lylor,  Mtixti-i: 

I  An  instrument  may  he  i.ni.-ach 
Uotttce  for  fraud,  wiaTetM 
ately    arises   dunng  a  refcreuc* 


,.,.  ThiK  limy  he   done,  tliou«h   an   exnutor   \hi 
timrfhy  lUliyed  in  paHsintj;  Iiih  aciiiiiiits,    where 


({AMINO. 


(|,C    (|llCNllOl> 


riiiMi'd  atl'ects  the  aeeouiitn,  ami 
her*',  moreover,  tiie  fxei'iitor  in  eliai^u'd  with 
"  tj,.,'|,iiti.iii  in  the  fraud.  CO  TliiM  may  l.u 
Viiie  wlirre  llie  i|ueMtion  of  fraud  ii*  raiMcil  hy 
kWiii'  mrveil  with  copy  of  deiu'eu  under  <i.  ( >. 
L)  iMiliii'i  V.  Jiiirliiiij  liv  Hiihhu'm  i'huin,  IT) 
Tj,  >'.  S.  U'i.- M.O.    -Taylor,  Mnsler. 

\ii  iwsi^iiliient  of  All  »M(uity  of  rudeuiiitioh  waH 
,.',1,.  wliK'h  the  court  hild  to  lie  Void  agailiMt 
tlwereilitoiH  ot  the  nlort^aKor  ;  luit  it  aiipvaring 
that  the  sons  of   the   asHigiiec  had   paid  oil'  tlie 

rtv-ajje  lor  her  honelit,  the  court  >,mvc  relief 
„iilv  III!  the  teriim  of  the  amount  lieiiig  paid  to 
thcaisigiiee  ;  aii'l  Hul.l,  hy  NaiiKoughma,  ("., 
lUnlSuriigKo,  V.  t'.,  (Mowat,  V  ('.,  diss.),  that 
tin)  cri'ilitoi-s  were  not  entitled  to  set  oil'  the 
rents  the  assignee  had  received,  Held,  also, 
llw aasigi'ee  was  not  cntitlcil  to  ho  allowed  for  im- 
Mdvemeiits  maile  upon  the  UKU-tgago  premises  ; 
iut  that  if  the  .same  were  properly  allowahle 
thill  that  the  rents  and  prolils  accrued  sliouM  ho 
^t"ff  ag"'""'' ''"'  value  of  B«ich  improvenieutB. 
HiirhaiKiii  V.  MrMiil/,ii,'2r-,('hy.   IIKJ. 

Held,  artirminj;  the  ju<lginent  of  Hlake,  V.  C, 


A  eliiuRe  in  a  hydaw  that  iin  k;anihliiii;,  jirofano 
Hw<'ariii><,  Ikr...  Hhotihl  he  perimlteil  m  any  ln-en- 
Kcil  tavern  or  shop:  Meld,  iiuthon/.ed  hy  the 
Municipal  Act,  :»('.  Vict.  c.  4S,  s.  ;i7it,  siih  ss,  ,'I3, 
;iti,  and  hy  the  Kciierul  poli.'e  po«er  ot  the  coun- 
cil. /»(  rr  Urmli'  mill  III'  l  'iil/im  iltimi  n/'thf  TlHI'li 
()/  /iiiirmiiiinllr.  :{H  t).   n.  ,1S(). 

Acceptance  tor  money  to  lie  use.l  in  carrying 
on  ^anililinj<  coiitiacts.  See  I'/ii'  liniik  nf'  7'u» 
i;mi.,  V.  Mc/hiifjall,  •.'»  I '    I',  Mia,  p.  4'J'-M. 

Sale  of  land  hy  lottery.  .Sou  Srinilmi  v.  The 
l.nwiuii  iiikI  fort  Slniil.,/   /.'.    II',   t',,.,   iM  ('hy, 

.'md,  11.  3i;«. 


(ilKT. 


Ilefore  IS.V.Ia  hnshaiid  rei  ',ived  a  sum  of  money 
heipieathed  to  his  wife,  u|ioii  receipt  of  which  he 
made  an  enti^  in  an  account  hook  iiidiciting 
what  tho  money  was  and  the  source  fioin  which 
he  had  received  it.  He  mixed  this  money  with 
his  own,  using  it  in  the  erection  of  huihliiiga 
uiion  land  seemingly  his  own,  hut  treating  the 


that  the  vlaiutitVs  were  not  at  lihcrty  to  rely  on  money  as  money  to  the  usufruct  of  uhicli  his 
1  jiiilL'iiH'ut  lit  law  recovered  since  the  tiling  of  wifo  was  entitled.  In  KS(i,'{  one  of  his  soii.->,  W,, 
•ie  hill, '"i* ''"^  purpose  of  setting  aside  an  as-  was  indchted  to  him  in  an  amount  aliout  cipial 
ii'imieii't  of  a  claim  as  fraudulent,  hut  must  to  such  legacy,  anil  with  a  view  of  accounting  to 
iLiiiil  ill  their  position  as  croilitors  when  tho  her  for  such  legacy,  and  with  luraHscnt,  he  made 
iirnceeiliiig"  weri  iii.stituted  in  this  court.  .S'<.  ■  entries  in  his  hooks  transferring  such  iudehted 
J/i.7ifii /'.<  Oillrji-  V.  Mfrrick;  2G  Chy.  210.  |  nuss  of  \V.  to  his  wife       Held,  that  the  transfer 

,  I   ,      ;  of  the  son's  duht  WHS     i:ood  uift  inter  vivos  from 

At  the  hearing  a  decree  was  prom)uiicod  de-    ^,^^  ^,,,^Uaud  to  his  m  :ie      K.rr  v.  Hi  ail,  23  (  hy. 

cUriiig  a  deed  void  to  the  extent  of  the  nitercst    ..,.  •' 

resdveil  in  favour  of  the  grantor  and  his  wife,    "  "  " 

udtliochihlren  of  a  daughter  of  the  grantor,  _^ 

but  ui  draw  iiig   up    the  decree  the    deed    was  I 

(Wared  void  as  to  tho  chihlren  of  an  intended 

marriage  of  the  son  of  the  grantor.      Under  this 

decR'i!  1*  »i'l«  of  tho  trust  estate  was  had  at  tho 

instaiiec  of  tho  plaintitl',  a  creditor  who  had  tiled 

the  bill  iiiipeaching  the  deed  as  fraudulent,    Tho 

court  refused  to  carry  out  the  sale,  ami  otdered 

the  decree  to  he  corrected,  and  a  now  sale  had, 

ill  which  the   interests  of  the  children  of  tho 

inairiage  should   he   protected.      Thotnpson  v. 

Ml, -M  Chy.  381. 
Where  the  tenant  for  life  was  trustee,  and 

after  the  cesser  of  other  estates,  was  to  hold  tho 

otate  for  the  benefit  of  the  children  of  V.  : — 
Hell!,  that  the  trustee  sutticiently  represented 

theit  interests,  and  that  they  need  not  bo  parties 
to  a  hill  impeaching  the  trust  deed  as  frauilu- 
lent  against  creditors.     lb. 

See  Taylur  v.  Brown,  25  Chy.  53,  p.  4485. 

See  also  Porte  v.   Irwin  ct  ux, ,  8  P.  11.  40  ; 
U^rehanti'  Bunk  v.  Brooker,  8  P.  R.  133. 

IV.  Enquiry  under  R.  S.  O.  o.  49,  SEca.  10. 

ET  HEQ. 

Inue  directed.    See  Bay  v.  Briggg,  13  L.  J. 
X.  S.  40. 
See  y««eH  v.  Smith,  7  P.  R.  429,  p.  4674. 


FRAUDULENT  JUDGMENT. 
See  Fraser  v.  Hickman,  12  C.  P.  384,  p.  8222. 


GUARAXTKH  AND  INDEMNITY. 

I.    Ol'KKATIoN  OK  Tin;   .STATUTE   OF  FRAUDS, 

450(5. 
II.  Contract  or  I.miemnitv. 

1.  Oentrally,  45011. 

2.  For  the   Diitrlidnje  of  itn  (tjHre — See 
Bond— I'KiNiii'Ai.  and  .Siketv. 

III.  Construction  of  CVistract,  4507. 

IV.  Costs,  when  Recoverable  as  Damaoes 
— See  Damaue-i. 

1.  Operation  of  the  Statute  of  Frauds. 

A  guarantee  that  a  promissory  note  made  hy 
another  will  he  paid  at  maturity  is  within  the 
4th  sec.  of  the  statute,  and  therefore  invalid 
unless  in  writing.  WainbuLl  v.  Foote  et  al.,  2 
App.  R.  579. 

See  Macklin  v.  Kerr  et  al,  28  C.  P.  90,  p. 
2678. 

See  also  S.  C.  27  C  P.  47. 

II.  Contract  of  Indemnity. 

1.  Qenerally. 

Bond  to  indemnify  a  purchaser  of  land  against 
mortgage.  See  Leaning  v.  Smith,  25  Chy.  256, 
p.  4342. 


' ' . '     < 
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HIRE  RECEIPT. 


III.  Construction  of  Contract. 


Defendant's  8on,  living  at  St.  Catharines,  ap- 
plied to  the  plaintitis,  merchants  in  Hamilton, 
to  supply  him  with  goods,  and  on  the  12th  April 
they  wrote  to  him  tliat  they  would  execute  his 
order  if  he  could  ^'et  the  endorsation  of  his 
father.  On  the  13tli  the  son  wrote  to  them  to 
send  the  goods,  and  tliat  he  would  uct  his  father's 
endorsation  if  required.  On  the  I7th  the  plain- 
tiffs wrote  proposing,  in  view  of  future  business, 
and  to  save  the  trouble  of  getting  an  endorse- 
ment with  eacli  transaction,  that  the  father 
Jihould  give  a  continuous  guarantee.  The  son  on 
the  Ittth  wrote  that  he  would  get  this,  iiid  urged 
them  to  send  the  goods  at  once,  which  they  did 
on  the  same  day,  with  a  form  of  guarantee  for 
tlie  father  to  sign.  On  the  21st  the  son  wrote  to 
his  father,  who  lived  at  Woodstock,  "I  am  buy- 
ing some  goods  "  from  the  plaintiffs,  and  enclos- 
ing the  guarantee  for  his  signature.  The  father, 
not  liking  this  fonii,  wrote  another,  as  follows  : 
"Woodstock,  20th  April,  1875.  Gentlemen -In 
consideration  of  your  supplying  my  son  with  what 
goods  he  may  from  time  to  time  require  of  you  this 
season,  on  your  usual  terms  of  credit,  I  do  hereby 
guarantee  the  payment  of  the  same."  The  de- 
fendant, as  the  court  inferred  from  the  evidence, 
was  not  aware  when  he  signed  this  that  his  son 
had  already  obtained  any  goods  from  the  plain- 
tiffs. After  the  guarantee,  in  May  and  June, 
further  goods  were  purchased  by  the  son  : — 
Held,  that  the  guarantee  applied  only  to  the 
goods  purchased  after  it,  not  to  those  previously 
furnished.      Wood  et  al.  v.  CJiavihers,  40  Q.  B.  1. 

One  M.,  requiring  machinery  for  a  cheese  fac- 
tory, gave  the  plaintiffs,  wlio  manufactured  such 
machinery,  an  order  for  it  in  March,  to  be  shipped 
to  him  on  the  1st  May,  at  the  price  of  $1,100. 
The  plaintiffs  required  security  before  tilling  the 
order,  and  the  defendant  wrote  to  them  on  the 
25th  March,  1875  :  "  I  recommended  M.  to  you, 
and  if  he  should  fail  in  his  promise  to  you  for 
anything  in  your  way,  I  consider  myself  jointly 
liable  for  the  amount  of  $200,  payable  in  six 
months,  to  your  firm."  The  balance  was  secured 
by  the  guarantees  of  other  persons.  The  ma- 
chinery was  shipped  to  M.,  the  last  shipment 
being  made  on  the  5th  May,  and  M.  gave  his 
note  payable  in  six  months  from  that  day, — six 
months  credit  being  the  plaintiffs'  usual  course 
of  dealing.  Defenclant  contended  that  the  guar- 
antee limited  the  period  during  which  defendant 
should  be  liable  to  six  months  from  its  date,  and, 
that  a  further  time  having  been  given,  he  was 
discharged  ;  and  at  the  trial  the  learned  judge 
ruled  that  it  was  a  continuing  guarantee  for  any 
goods  to  the  extent  of  $200,  out  that  defendant 
was  not  liable  until  the  expiration  of  six  months 
after  M  's  default,  so  that  this  action  brought 
on  the  9th  December  was  premature  : — Held, 
taking  the  guarantee  in  connection  with  the  sur- 
rounding circumstances,  that  it  must  be  referred 
to  the  specific  order  which  M.  had  given,  and  of 
which  defendant  must  be  supposed  to  have  lieen 
aware  ;  and  that  defendant's  liability  arose  im- 
mediately on  M.'s  default  at  the  expiration  of 
the  six  months'  credit.  Boyle  et  aL  v.  Bradley, 
26  C.  P.  373. 

A  lumberman  had  a  lien  on  lumber  for  freight, 
and  C.  wrote  saying,  "  1  wish  you  would  advise 
your  agent!  in  Quebec  to  deliver  to  Coumbe  the 
aawu  stuff  on  your  rafts.    I  am  to  pay  the  river 


freight,  and  will  thank  you  to  ta 
draft  on  me  at  thirty  days  for  i 
which  I  will  pay  "  : — Held,  that  thif 
not  render  C.  liable  to  pay  the  fre 
lumberman  had  obtained  Coumbe's 
amount  thereof.     Re  Coumbe  el  al., 

See  Hall  v.  Merrick,  40  Q.  B. 
Oraiid  Junction  B.  W.  Co.  v.  Pope 
P.  633,  p.  4681. 

See  ii.]bo  Schlesuyer  V.  Davia,  16  1 


HABEAS  CORPUS. 

As  to  the  right  of  appeal  to  the  Cn 
from  a  decision  of  a  judge  on  a  ii 
charge  a  prisoner.  See  In  re  BoucIk 
191,  p.  4220. 

See  In  re  McKinnon,  2  L.  J.  N.  S. 


HARBOUR  COMPANII 

Right  to  recover  back   harbour 
charged.     See  Marsh  v.  Port  Hope 
6  O.  S.  100,  p.  2275. 

See  Standly  v.  Perry  et  al.,  2  Apj 
3938,  affirmed  by  the  Supreme  Cour 
R.  356. 

See  also  McSherry  v.  Commim 
Gohourij  Toum  Trust,  45  Q.  B.  243. 


HARBOURS. 
.S'ec  Harbour  Companies— Music 

PORATIONS. 


HAWKERS. 

See  In  re  Ford  v.  Mc Arthur,  37 
p.  2492. 

See  also  lieyina  v.  Cuthbert,  45  Q. 


HEIR. 


Effect  as  against  the  heir  of  a  ju 
covered  against  the  personal  repr 
See  Ecclea  v.  Lowry,  23  Chy.  167,  p. 


HEIR  AND  DEVISEE  COMM 

(See  42  Vict.c.  G.  0.) 
See  Watson  v.  Lindsay,  27  CJ>y.  2t 


HIRE  RECEIPT. 

See  Mason  et  al.  v.  Bickle  et  al.,2A 
p.  4462 ;  Nordheimer  v.  Bobiimn, 
306,  p.  4660. 


hmm 


HUSBAND  AND  WIFE. 


4510 


rncl  will  thaDk  you  to  take  CoumWi 
me  at  thirty  day*  for  river  freigln, 
vill  pay"  :— Held,  that  this  letter w„b14 
er  C\  liable  to  pay  the  freiglit  until  tb 
an  hail  obtained  Coumbe's  draft  for  tie 
thereof.     lie  Coumbe  el  al. ,  24  Chy.  519.  ] 

all  V.  Merrick,  40  Q.  B.  5(ie,  p,  43U; 
unction  B.  W.  Co.  v.  Pope  d  al.,  30  C, 
;).  4681. 
io  Schlemyerv.  Davis,  16  L.  J.N.S.15, 


HABEAS  CORPUS. 

the  right  of  appeal  to  the  Court  of  Ap[<jl  I 

decision  of  a  judge  on  a  motion  tn  &  I 

i  prisoner.     See  In  re  Bonchtr,  4  App.  E, 

4-220. 

11  re  McKinnon,  2  L.  J.  N.  S.  324,  p.  191 1 


HIGH  CONSTABLE. 

A  county  council  is  not  liable  for  the  salary  of 
Lu  hieh  constable.     Bri/an  v.    Cor/toration  of 
Onfflrio,  15  L.  J.  N.  S.  288.-C.  C— Dartnell. 


HARBOUR  COMPANIES. 

t  to  recover  back   harbour  dues  o^t^| 
I.     See  Marsh  v.  Port  Hope.  Harbour  C... 
ioO,  p.  2275. 

itandly  v.  Perry  et  al,  2  App.  R.  19.i,  1 1 
.tfirmed  by  the  Supreme  Court,  SSup.Cil 

also  McSherry  v.   Comvmsloiifrs  oj  iA 
g  Tomi  Trust,  45  Q.  B.  243. 


HARBOURS. 

Iarbour  Companies— Mcnicival  Coe 
porations. 


HAWKERS. 

In  re  Ford  v.  Mc Arthur,  37  Q.  B.  Mil 

I. 

Uso  Regina  v.  Cuthbert,  45  Q.  B.  19. 


HEIR. 


■it  as  against  the  heir  of  a  judgment  »| 
i  against  the  personal  represeiitativai 
cUav.  Lowry,  23  Chy.  167,  p.  19^9.     ■ 


[R  AND  DEVISEE  COMMISSION. 

{SeeJt2  Vict.c.  G.O.) 
Iwaison  V.  Limhay,  27  Chy.  263. 


HIRE  RECEIPT. 

fason  et  al.  v.  Bickleetal,2Y^^l\ 
; ;  Nordheimer  v.  Bobvmn,  2  App.  ^ 
14660. 


HORSES. 

Lien  of  innkeeper  for  keep  of  horses.  See 
\Du,m  (t  at.  V.  Dalby,  1 1  Q.  B.  79,  p.  3840. 

The  word  "cattle,"  in  C.  S.  C.  c.  66,  s.  13, 
Imiilies  to  horses.  McAlpine  v.  Grand  Trunk  R. 
1  ir:  Co.,  38  Q.  B.  446. 

Reward  for  apprehension  of  horse  thief  under 
J  Vict.  c.  48,  s.  396,  0.  See  In  re  Robinxon,  7 
If.  E.  2.S9,  p.  4703. 


HUSBAND  AND  WIFE. 
I.  Makriage. 
1.  Proof  of  ,  4509. 

II.  Action  for  Breach  of  Promise,  4510. 

III.  Makriage  Settlements,  4510. 

IV.  HfSBANu's  Liabilities  on   Contracts  j 

Made  by  Wife,  4510. 

V.  Deed  OF  Separation,  4511. 

VI.  Actions  and  Suits  by  and  aoain.st. 

1.  At  Law,  4511. 

2.  In  Equity. 

(a)    Wife  Suing  by  Xext  Friend,  4511. 

VII.  Rights  and  Liabilities   of  Husband 

AND  Wife  under  C.  S.  U.  C.  c.  73, 
and  .35  Vict.  c.  16,  now  R.  S.  O.  c. 
125,  AND  ,36  Vict.  c.  18,  now  R.  S.  O.  c. 
127,  4512. 

I VIII.  Alimony. 

1.  When  Granted. 

(a)  For  Desertion  and  Cruelty,  4517. 

(b)  Interim  Alimony,  4517. 

2.  Other  Cases,  4518. 

LX.  Miscellaneous  Cases,  4519, 

X.  HisBAND  Neglecting  to  Provide  for 

Wife— «S'ee  Criminal  Law. 

XI.  Ejectment  by— 5ee  Ejectment. 

I.  Marriage. 

1.  Proof  of . 

The  presumption  which  arises  of  a  marriage 

laving  tcken  place  between  the  parties  by  reason 

if  a  man  and  woman  having  for  many  years  co- 

|kabiteil  and  lived  together  aa  husband  and  wife 

'i  a  rebuttable  one ;  and  after  the  death  of  the 

Ban  the  evidence  of  the  woman  albne,  on  which 

ne  court  placed  full  reliance,  was  received  for 

iat  purpose,  although  she  was  then  interested 

B  negativing  the  fact  of  marriage,  because,   if 

gamed  at  the  time  alleged,  the  will,    under 

■Jmch  she  claimed  all  the  property  of  the  man, 

puld,  under  the  act,  have  Dean  revoked.    Pres- 

'V.  lyoiM,  24Chy.  142. 


When  it  ;is  sought  to  establish  the  fact  of 
marriage  by  repute,  it  is  essential  that  such  re- 
pute should  be  general  and  uniform  ;  a  divided 
repute  will  not  suffice  for  that  purpose.  Hender- 
son V.    Weis,  25  Chy.  69. 

II.  Action  for  Breach  of  Promise. 

In  an  action  for  breach  of  promise  of  marriage 
the  jury  gave  ^,.'')00  damages  ;  and  the  case 
hav'-  j,  been  fully  and  fairly  brought  before  them, 
and  there  being  evidence  to  justify  their  verdict, 
the  court,  though  considering  the  amount  un- 
usually large,  refused  to  interfere.  Womlman 
v.  Blair,  30  C.  P.  452. 

In  an  action  for  breach  of  promise  of  marriage, 
the  only  two  witnesses  examinetl  were  jilaintifiTs 
brothers,  who  swore  that  the  plaintiff  being 
pregnant,  they  spoke  to  defendant,  who  said  he 
was  going  to  niarry  her,  and  always  so  intended, 
and  that  he  would  get  the  license  o!i  the  next 
day  but  one— the  sister  was  not  then  pre.ient : 
that  on  the  day  named,  Thursday,  defendant 
came  to  the  house,  but  w.-w  kept  there  by  a  rain 
storm,  and  promised  to  get  the  license  and  marry 
her  on  Monday,  to  which  the  plaintiff,  who  was 
present,  apparentlj'  assented :  that  on  Monday 
lie  saifl  he  was  very  ill,  but  it  wou'd  be  all  right 
when  he  got  better  ;  but  th.it  this  was  the  end 
of  it,  and  they  then  instructed  tliis  suit,  and  an 
action  for  seduction.  The  plaintiff  was  not 
present,  and  no  witnesses  were  called  for  the  do- 
fence.  The  jury  having  found  for  defendant, 
the  plaintiff  moved  for  a  new  trial  on  the  evi- 
dence, filing  no  affidavit  of  her  own  ;  but  the 
court  refused  to  interfere  : — Held,  also  that  a 
misdirection  as  to  damages  would  form  no  ground 
for  a  new  trial,  the  jury  having  found  against  the 
cause  of  action.  •  Morrinon  v.  Shaw,  40  Q.  B.  403. 

See  .also  Womlman  v.  Blair,  8  P.  R.  179. 


III.  Marriage  SErrLEMENTs. 
See  Cornwall  v,  Henriod,  12  Chy.  333,  p.  2370. 


IV.  Husband's  Liabilities  on  Contracts  made 
by  Wife. 

Plaintifi",  l)eing  indebted  to  defendant  for  rent 
and  otherwise,  left  the  country  with  the  inten- 
tion, as  he  said,  of  going  to  Manitoba  to  look  for 
land.  On  his  way  he  wrote  the  following  letter  to 
his  wife  :  "  Dear  P(dly — I  am  very  sorry  indeed. 
I  suppose  you  think  it  strange  I  have  not  been 
home ;  but  so  many  demands  upon  me  at  this  time, 
I  found  I  could  not  meet  them.  The  first  hint  is, 
I  have  gone  across  the  water  to  Manitoba,  and 
went  on  Thursday.  As  regards  Mr.  Milligan's 
affairs,  I  wish  you  to  do  the  best  you  can  ;  but 
tell  Mr.  Milli^^an  not  to  be  afraid  of  me.  I  will 
see  him  all  right  *  *  Now  if  Mr.  Milligan 
will  do  the  thin(|  that  is  square,  that  is  all  right ; 
but  I  hope  he  will  be  a  friend  to  you,  .and  I  will 
be  the  same  to  him."  The  lease,  under  which 
the  rent  was  due,  was  for  seven  years  from  1st 
January,  1877,  ivnd  the  plaintiff  left  in  October, 
1878,  having  done  no  summer  fallowing,  as  he 
was  bound  by  the  lease  to  do,  and  no  fall 
ploughing,  and  leaving  money  enough  at  most 
only  to  pay  the  rent.  On  receipt  of  this  letter 
plaintiff  8  wife  sold  his  chattels  to  defendant  at  a 
valuation,  and  executed  a  surrender  to  him  of 
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the  demise<l  premises,  of  which  defendant  then 
resumed  possession.  I'laintiCF  returned  in  four 
or  Hve  weeks,  when  defendant  fiixve  him  notice 
of  the  vahiation  and  that  lie  intended  to  sell  the 
goods  on  a  day  named,  and  held  them  until  then 
subject  to  iilaintitt",  and  that  the  premises  were 
open  for  the  plaintiff  for  two  months  to  enter  ai.  I 
fulfil  his  lease  ;  but  the  jdaintiff  would  have 
nothing  to  do  with  this  offer,  and  sued  defen- 
dant in  trespass  and  trover,  as  also  on  the  cove- 
nant for  (juiet  enjoyment  in  the  lease  : — Held, 
Hagarty,  C.  J.,  diss.,  that  he  could  not  recover, 
for  that,  coupled  with  the  evidence,  more  fully 
set  out  in  the  report,  the  letter  to  his  wife 
clothed  her  with  autliority  to  part  with  the  pro- 
perty, and  surrender  the  premises  to  defendant. 
WheeldoK  v.  MUlhinn  {Two  Td.sM),  44  Q.  B.  174. 

See  liauuiuy  v.  Stafford,  28  C.  P.  221),  p.  45fl5. 


\.  Deed  of  Separation. 
See  M"redilh  v.  WiUiavw,  27  C'hy.  154. 

VI.  Actions  and  Suits  by  and  against. 

1.  At  Law. 

Held,  that  a  married  woman  cannot  be  com- 
pelled to  disclose  the  nature  of  her  separate  estate 
upon  her  examination,  not  as  a  judgment  debtor, 
but  under  K.  8.  ().  c,  50,  s.  15().  Standard  Bank 
V.  McGuaiii,  7  P.  K.  35(5.— C.  L.  Chamb.— Gait. 

Where  a  husband  brought  ejectment  in  his 
own  name  and  that  of  his  wife,  upon  a  covenant 
for  re-entry  upon  default  being  made  in  payment 
of  an  annuity  reserved  to  them  jointly,  an  appli- 
cation l>y  the  wife  for  security  for  costs  from  her 
husband,  on  the  ground  that  he  Wivs  using  her 
name  without  her  authority,  was  refused  ,  but 
leave  was  given  to  her  to  renew  the  ai)plication 
on  the  judge  being  satisfied  that  there  was  not  a 
good  cause  of  action,  or  that  there  was  a  good 
defence,  and  that  she  had  separate  estate  liable 
to  execution.  Junkin  v.  Jitnkin,  7  P.  R.  362. — 
C.  L.  Chamb.— Ualton,  C.  C.  .O  P.  ;  Armour. 

In  an  action  for  assault  brought  by  a  married 
wom.an,  the  coverture,  if  not  pleaded,  forms  no 
ground  of  objection  to  the  verdict.  Souks  v. 
Doaii,  .39  Q.  13.  337- 

Where  in  trover  for  goods,  with  a  count  for 
refusing  to  convey  them,  it  appeared  that  the 
contract  was  made  between  the  plaintiff  and  de- 
fendant, for  the  sale  by  the  latter  to  the  former, 
but  that  the  land  on  which  the  works  jind  ma- 
chinery were  was  conveyed  to  the  plaintiff's 
wife,  whose  property  was  conveyed  to  the  defen- 
dant as  part  consideration  : —  Held,  that  the 
plaintiff,  and  not  his  wife,  was  the  proper  person 
to  sue.     FiUchie  v.  Hoijij,  35  Q.  B.  94. 

See  Wilklnxon  v.  Lawson,  28  C.  P.  603,  p.  4617. 


2.  In  Equity. 
(a)  Wife  Suing  bii  Next  Fi-iend. 

Held,  that  a  married  woman  must  %ne  by  her 
next  friend,  where  it  does  not  appear  on  the  iaop. 
of  a  bill  filed  by  her  that  the  property  in  ques- 
tion ia  her  separate  property.  Held,  tJao,  that  a 
motion  to  stay  proceedings  until  a  next  friend 
was  appointed,  was  properly  made  in  chambers, 


and  that  defendant  need  not  demur  t 
rriu/n  V.    Sohi/,   7   P.    U.   44.— (.'hy. 
Stephens,  liefervc. 

A  married  woman  brought  a  suit  ii 
name  to  recover  lands  which  she  ullc},' 
fendant  held  as  trustee  for  her  :  -  j 
separate  property,  so  as  to  enable  1 
without  a  next  friend,  under  35  Vitt.  i 
(>.  Jlooju-r  v,  Maitland,  7  P.  it. 
Chamb. — Stephens,  1{<-Jerev. 

Tiie  o1)jection  to  the  necessity  of  a  u 
cannot  be  taken  upon  a  motion  to  liini 
for  the  appointment  of  a  new  next  fi 
original  order  must  first  be  rescinded, 
v.  Muther/ord,  7  P.  R.  146.— Chy. 
Stephens,  Referee. 

Where  defendant's  solicitor,  on  a 
solicitor  of  the  plaintiff,  a  marri"il  w 
further  time  to  answer,  handed  him  tli 
on  which  he  intended  to  move,  whiclis 
it  would  be  necessary  to  apply  to  h; 
friend  appointed  to  the  plamtitT  bufcu 
ing,  but  omitted  to  call  i-hi>  atteutii 
plaintiff's  solicitor  to  t\\v  rtmeut,  v 
out  rending  the  affidavit,  dorsed  a  c 
ten  days  further  time  to  answer  :— Mel 
had  waived  his  right  to  object  to  the  hil 
tiled  by  the  plaintiff  without  a  lle^ 
MaUorij  V.  M:xnory,  7  P.  R.  44(1.— Clij 
— Stephens,  liel'eree  ;  Spragge. 

See  also  S/iellei/  v.  Gorinij,  8  P.  Pi.  3(j 
V.  Harrison,  8  P.  R.  272. 


VII.  RiuHTR  AND  Liabilities  of  Htsi 
Wife  under  C.  S.  U.  C.  i\  7; 
^■RT.  f.  16,  NOW  R.  S.  (».  c.  li 
Vict.  c.  18,  now  R.  S.  O.  r.  Vl 

A  husband,  who  was  in  difficulties, 
purchase  a  lot  of  land  in  the  name  (jf 
who  was  not  possessed  of  any  separate 
means  enabling  her  to  purchase.     'I'lie 
worked  by  the  husband  as  his  own,  .iiii 
instalment  paid  was  paid  out  of  the 
the  farm.     The  sheriff  having  seizei 
cution  against  the  husband  certain  cr 
upon  the  farm  by  the  labour  of  the  hu: 
persons  hired  by  him,  and  paid  (]iit(if 
thereof  :^Held,  that  these  cro{)s  tV- 
not  the  separate  estate  of  the  wife, 
exempt  them  from  liability  for  the 
debts.     Irwin  v.  MaiKjhan,  26  ('.  1'.  - 

A  married  woman,  married  before  1 
out  any  settlement,   owned   land  alwi 
from  the  farm  on  which  she  was  living 
husband.     The  husband  who  manage 
sowed  it  with  hay,  the  seed  being  his 
the  crop  was  afterwards  cut  at  tiie  e: 
the   wife,    and  taken    to  the  husbaii' 
7;  here  it  was  kept  separate  from  his  \m 
that  the  hay  belonged  to  the  wife,  am 
seizable  under  an   execution  against 
band.    I^ett  v.  The  Commercial  Kank 
24  Q.  B.  552 ;  Harrison  r.   Douglas, 
410;    and   Irwin   v.   Maughan,  %  C 
distinguished.    Ploios  v.  Mauij/uin  d 
B,  129. 
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vt.man  brought  a  suit  iu  h«,.wi 
•er  lands  which  she  iilh-,,!  tk .!«. 
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V,  Maitland,  7  F.  H-  oO.-lhy. 
:l)heu8,  Weree. 

ion  to  the  necessity  of  a  ii-'xt  fntr.i 
ken  ni>on  a  motion  to  luiut  tlwtiine 
intmeut  of  a  new  next  tnei,,!-,  th, 
■r  must  first  be  rescniile.l.  (>lm.M 
n)    7    r.    R.    HtJ.— L'hy.   Chamlv- 

efeuilant's  solicitor,  on  asking  tk 
the  plaintiff,  a  inarri-.l  w(,nian  n 
B  t..  answer,  hanad  hiui  the  alblavi, 
-  inteniled  to  move,  whicli  stutciltha 
^  necessary  to  a^ly  to  huv.;u,n| 
,iute.l  to  the  plaintitT  bctuie  auiw.i- 
mitted  to  call 
lolicitor  to  thv 


lithe  atfiilavit,  u  iwi,.il 

o  .,       .! —  4.^  n.iawpr  ■ — Meld,  thjty 


••bi'   attcut\tiii  111  tUI 
rimeiit,  v,'lio,  wrif 
dorsed  a  omiscnticj| 
utber  time  to  answer  . 
\\  his  right  to  object  to  tlie  bill  asUa 
•he   i.laintiff  without  a   next  irw il 

18,  Referev  :  Spragge. 
SAe??.-//  V.  G(-n'»i/,  8  P.  R.  3«  ;  (J.xi/r^ 


OM, 


8  V.  R.  272. 


VlFF. 
KT.  0. 
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I  .   ,,iaintifl's.     Third  plea,  that  at  the  time  of  i  notes,  etc.,  in  the  plaintiffs  name,   and  at  an 
'  "Vjui;  the  note  the  defendant  was  the  wife  of    alleged  salary  of  §10  a  week.     The  wife  and 
T\>     Heplication,  that  the  note  was  and  is  the  1  ehihlren   all  lived  together  and  away  from  the 
irate  engagement  and  ccmtract  of  the  defen-  j  place   of    business,  which   the   2)laintiti'  seldom 
?'t'  nn  whicii  issue  was  joined  : — Held,  that  |  visited,  and  never  for  business  purposes.     The 
fT'iiiaintitls  couhl  not  recover  upon  proof  of  the  ,  goods  having  been  seized   under  an  execution 
t  ii'nly.  without  shewing  that  it  was  made  in  |  issued  by  one  of  the  husband's  creilitors,   the 
"'i ect  of  some  employment  or  business  in  which    plaintifif  claimed  them,  and  an  inteipleailer  was 
h  was  engaged  in  her  own  behalf,  or  that  she  '  directed  to  be  tried  : — Held,  Gait,  J.,  dissenting, 
Tiossensed  of  separate  estate.     (^uaTe,  per    that  his   wife  was  not  entitled  to  the  goods  : 
*         C.J  A.,  Mhether  they  could  rec<jver  in    that  there  was  no  separate  trading  of  tiie  plain- 
note  having  been  matle  merely    tiff,  within  the  meaning  of  the   statutes  ;  but 

that  the  whole  thing  was  a  device  to  eiial)le  the 
husband  to  carry  on  business  in  the  plaintitl's 
nitme,  and  so  defeat  his  creditors.  Meakiu  v. 
SamxoH  et  al.,  28  C.  P.  355. 


VNPER   0.  N.  b.  C.   U  ,,i,  AMI 
NOW  R.  S.  ().!■.  l'2o.ASl)!| 

^^ICT.  C.   IS,  >''J^^'  ^-  '^^  '*•  '•  '-'• 

and,  who  was  in  difficulties  agft.n 
a  lot  of  laud  in  the  name  of  lib  wd 
not  possessed  of  any  sepanite  .statd 
abliig  her  to  purchase.  Ihe  armw« 
thehusbamta8hisown,aii,ltl..dJ 
)aid  was  paid  out  of  the  \mm 
The  sheriff  having  seized  lui  an  a 
nvinstthe  husband  certain  eiuvs  ran 
farm  by  the  labour  of  the  busbamU 
redbybim,  and  paid  onto  the fKi! 
Held  that  these  crops  clearly  w 
separate  estate  of  the  «-.te  sh  as 
|S  from  liability^  f.^  ^^ 

tried  woman,  >narried  before  18511 « 

»  settlement,   owned  land  .*,«    « 

farm  on  which  she  was  hvmirt 

.      The  husband  who  manage.l  this 
I  with  hay,  the  seed  being  Ins  i« 
wa    aftemardscutattheej* 

and  taken    to  the  husbands 
'■was  kept  separate  from  us  hay  .-Hi 
,CbeWdtothewite,a.ulw. 

unfler  an  c-e<="t'"^C  ,f  '^ 

tt  V.  The  Commercial  "'"y'V;'?, 

552;  Harrison  r    Douglas  40^1 

kwl   Trwin   ".   Maughan,  ib  l.  i  J^ 

iliS     Plows  vJlauoluuutnlA 

[ration  on  a  promissory  note  iiuuleM 
'f  not  stating  that  she  was  feme  c^ 
ItoR  or  order,  and  endorsed b)lL| 


Quiere,  whether  the  C  S.  U.  C.  c.  73,  s.  2, 
applies  to  personal  property  ac(juired  after  4tli 
May,  185'J,  by  a  married  woman  who  was  married 
prior  thereto.      Black  v.  t'olciiKtn,  '2'J  C.  P.  507. 

Quajre,  whether  a  married  woman,  under  the 
R.  iS.  U.,  e.  10(),  s.  6,  can  devise  or  be(iiieath 
her  separate  property  to  one  of  several  children 
to  the  exclusion  of  the  others.  Munrov.  Uniurt, 
Held,  that  she  could  not.     S.  C, 


iPraper, 

^v  event,  the  t  -ii       i  t      i     <.• 

(ftlie  accommodation  of  tlie  defendants  son. 
Mil  aw>arently  without  consideration.     Quiere,  ; 
X   wiietlier  the  replication  could  be  looked 
uimii  as  a  short  form  importing  an  allegation  of 
til  the  alternative  conditions  mentioned  in  the  j 
Ltute  to  enable  the  defendant  to  contract.    Per  j 
iBnrtoii,  J.  A.,  an  accommodation  note  is  not  a 
mtrac't  which  a  married  woman  is  authorized  to  \ 
itfci'into  uiuler  the  act.     Per  Patterson,  J.  A.,  ; 
IB  reulication  was  not  in  the  proper  form.     It  i 
mill  have  set  out  the  facts  relied  on  to  make 
eciiiitract  l)iii(liitg  ;  and  the  defendant,  instead  , 
taking  issue,  should  have  demurred  or  moved  j 
i'nstit.    Dndbtij  it  al.  v.  like,  1  App.  R.  43.  :  2fi  Chy.  37. 
Sec.  2  of  3.")  Vict.  c.   16,  O.,  exempting  from  |  ^''-  ^W. 

e  husband's  debts  all  proceeds  or  profits  of  any  I      Action  against  a  married  woman  on  a  proniis- 

ciipation  or  trade  carried  on  by  the  wife  separ-  '  sory  note.  Plea,  coverture.  Replication  that  the 

lyfroni  the  husband,  applies  to  all  married    note  was  made  with  respect  to  property  which 

whether  married  before  or  after   the  ;  was  defendant's  separate   property  within   tlie 

isiiiL'  of  the  act.     But  this  section  does  not  ■  meaning  of  3t>  Vict.  c.  16,  s.  l>,  U.    'J'here  was  also 

iiiiv  to  any  occupation  or  trade  in  which  the  ;  a  replication  on  ecjuitable  grounds  that  the  defen- 

ishaml  is  hold  out  to  the  world  as  the  person  •  dant  had  separate  estate  : — Held,  that  the  first 

ttiilucting  it,  or  which  she   cannot  carry  on  \  replication  must  be  struck  out  as  unnecessary 

thmit  liis  active  co-operation  or  agency.     The  i  and  embarrassing.  Quehec  Bank  v.  Huwc,  6  P.  R. 

sliaml  need  not  be  physically  absent  in  order  i  347. — C.  L.  Chamb, — Dalton,  C.  C.  iV  P. 

make  it  her  separate  trade  or  occupation,  but;      j„  1850,  the  defendant  C.  A.  L.   ))ecanie  en- 

,e  cannot  be  properly  held  to  carry  it  on  separ-  ,  ^.j^igj  j^^  ^^^^  ^^  j^^.^  fjither's  heirs-at-law  to  a  share 

hiin,  so  long  as  he  does  all  that  is    j,jggrtj^j^j,eal  estate,  and  she  was  married  in  1854, 

itutial  to  Its  success.     Where,  therefore,  the  ;  ^ithont  a  marriage  settlement.     This  property, 

ishand  lived  on  the  farm  with  his  wife,  and  ;  y,i^i^]^  ^^a  never  taken  possession  of  either  by 

mageil  it,  a  lindmg  that  she  was  carrying  on   ^er  or  her  husband,  was  afterwards  sold  under  a 

farm  for  herself  w.-.i  set  aside.     As  to  the   ^lyg^ee    for   the   purpose   of    making  partition. 

.k  ami  farming  utensils,  which  were  claimec  ^  ^yj^jig  ^.j^g  purehase  money  was  in  court,  to  part 

the  wife,  it  appeared  that  they  had  been  sold  |  ^^  ^]^^^i^  ^^^  ^,g^^  entitled,  C.  A.  L.,  at  her  hus- 

mrauexecntumagainstthehusband,  to  whom    ij^nd's  request,  joined  him  in  making  a  promia- 

lythen  belonged,  and  had  been  purchased  by  ^  ^^j.^.  ,j„t^  ^^  ^^m  plaintiff  for  groceries  supplied 

two  brotheis-in-law,   one  of  whom  paid  a  1  ^^  jj^^  husband,  intending  to  pay  it  out  of  the 

]1  part  of  the  purchase   money,  the  other  :  ,„j,„^y  j.j  ^^^^^  :— Held,  athrming  the  judgment 

ling,  and  the  remainder  was  paid  by  the  hus- ,  ^f  ^he  County  Court,  that  the  plaintiff  was  en- 

,1  who  remamed   in   possession   as   before.  Ujj.i„^i   to  recover.     Lawsonx.  LaiUlaw  et  itx.,  3 

of  the  purchasers,  it  was  said,  afterwards  [  ^yp_  ^   7y_ 

isferreil  his  interest  to  the   wife,    for   the  i      r> '     t>  iJ  t     a       ii  1  ^ 

'      Per  Patterson,   J.  A.,    the  personal  property 

enjoyed  by  a  married  woman  under  the  statutes 

of  1859  and  1872,  is  her  separate  property  at  law, 

to  the  same  extent  and  with  the  same  incidents 

as  property  settled   to  her  separate  use  was  and 


Kgcil  consideration  of  a  right  to  dower,  which 
■  iiiitclearly  shewn  to  exist,  and  the  possession 
fcintil  as  before  :— Held,  that  the  whole  deal- 
I  shewed  a  design  to  protect  the  husband's 
Krty  against  his  creditors,  and  a  finding  in 
I  wile's  favour  was  reversed.  Harriwn  v. 
W/(i.«,  40  Q.  B.  410. 

plaintiff  was  a  married  woman  whose 
land,  having  been  engaged  in  business,  had 
fime  insolvent,  and  failed  to  obtain  his  dis- 
tge.  Certain  persons  who  had  been  his 
litors  and  knew  his  inability  to  carry  on 
Bess  ou  his  own  behalf,  furnished  the  plain- 
t  who  had  no  separate  «state,  with  gcods, 
ng  her  notes  in  payment.  The  business 
used  was  that  of  the  plaintiff,  but  the 
|ies8  was  carried  on  entirely  by  the  husband, 
iig  under  a  power  of  attorney  from  her  which 
^cd  him  to  enter  into  all  contracts  and  give 

283 


is  in  equity,     /ft. 

A  promissory  note  made  by  a  married  woman 
for  a  debt  of  her  husband  is  not  a  debt  binding 
upon  her  personally  either  at  common  law  or 
under  the  statutes,     /ft. 

She  may  convey  or  charge  her  separate  per- 
sonal estate  as  a  feme  sole  might  do.     /ft. 

A  promissory  note  or  other  general  engagement 
derives  no  ethcacy,  as  a  charge  or  conveyance, 
from  anything  in  the  statutes,  and  therefore  has  no 
effect  except  in  equity.     /  ft. 

When  a  married  woman  who  has  separate  pro- 
perty contracts  a  debt,  she  is  deemed  in  equity 
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to  have  contracted  it  with  reference  to  her  separ- 
ate property,  and  intending  that  it  shall  be  paid 
out  of  that  property,  and  if  she  had  power  to 
dispose  of  that  property  ecjuity  will  make  it 
liable  for  payment  of  the  debt.     /ft. 

The  property  so  made  liable  must  l)e  property 
with  reference  to  which  she  may  be  supposed  to 
have  contracted,  and  therefore  must  be  property 
to  which  she  is  entitled  when  the  debt  is  in- 
curred,    /ft. 

Semble,  that  the  above  propositions  apply 
equally  to  real  property  coming  under  the  act  of 
1872.  II). 

Form  of  judgment  given,  and  remarks  as  to 
the  nature  of  the  execution.  Royal  Canadian 
Bank  v.  Mitchell,  14  Chy.  412,  commented  upon. 
lb. 

To  enable  a  married  woman  to  be  sued  separ- 
ately from  her  husband,  under  C.  S.  U.  C  c.  73, 
and  35  Vict.  c.  16,  she  must  be  proved  to  have 
separate  property  to  her  own  use  available  by 
execution  for  the  plaintiff's  demand,  which  de- 
mand, if  in  the  nature  of  a  contract,  must  arise 
by  reason  and  upon  the  faith  of  her  having  such 
separate  property.  Field  v.  McArthur,  27  C.  P. 
15. 

Under  a  deed  of  separation  and  settlement 
certain  real  and  personal  property  was  conveyed 
by  the  husband  to  trustees  for  the  sole  and 
separate  use  of  the  wife  during  her  life  ;  but 
until  the  children,  the  issue  of  the  said  marriage, 
should  attain  the  age  of  twenty-one  years,  tlie 
property  was  to  be  used  for  t'le  maintenance  and 
support  of  herself  and  children.  And  it  was 
proved  that  the  youngest  child  was  only  thirteen: 
— Held,  that  during  the  minority  oi  the  chil- 
dren this  was  not  such  property  as  was  available 
by  execution  for  the  plaintiff's  demand  ;  and  that 
the  court  could  not  pronounce  judgment  in  the 
plaintiff's  favour,  to  be  enforced  by  him  on  the 
youngest  child  attaining  twenty  one.  The  plain- 
tiff, suing  the  married  woman  upon  her  promis- 
sory note ,  was  therefore  nonsuited.  Per  Gwynne, 
J. — Where  property  is  vested  in  trustees  to  the 
separate  use  of  a  married  woman,  such  trustees 
are  necessary  parties,     lb. 

In  an  action  against  a  married  woman  on  a 
note  made  by  her  to  her  husbaii^l,  unvl  enJijrsed 
to  the  plaintiffs,  it  appeared  that  the  only  pro- 
perty she  was  possessed  of  was  land  derived 
under  the  will  of  her  father,  who  died  in  1849  : 
that  she  married  in  1858,  while  a  minor,  and  that 
she  and  her  husband  had  been  in  possession  since 
she  was  twenty-one  years  old  :— Held,  following 
Johnstone  v.  WTiite,  40  Q.  B.  309,  (p.  4454)  that 
such  land  was  not  her  separate  estate,  and  that 
she  was,  therefore,  not  liable.  Quaere,  whether 
a  note  given  by  a  married  woman  to  her  husband 
to  enable  him  to  obtain  goods  purchased  by  him, 
and  endorsed  by  him  to  the  vendors,  there  being 
no  other  contract  with  her,  is  valid.  Thomson 
et  al.  V.  Dickson  et  al.,  28  0.  P.  226. 

A  married  woman  married  after  the  2nd  March, 
1872,  possessed  of  separate  estate,  and  contract- 
ing in  reference  thereto,  made  a  promissory  note 
to  her  husband  for  his  accommodation,  which 
the  husband  endorsed  for  value  to  the  plaintiffs : 
— Held,  that  she  was  liable  upon  such  note  ;  but, 
following  Lawsou  v.  Laidlaw,  3  App.  R.  77,  that 
the  judgment  must  be  a  qualified  one  against 


her  separate  estate.     Tht  ConioH^nted  Hi 
Canada  v.  Hendemon,  29  C.  P.  r)4i). 

Held,  in  ejectment,  that  the  Mairird  Wn 
Acts  did  not  affect  the  property  in  (|Uf  stidn 
had  been  leased  to  husband  and  wii'e,  fd, 
lives,  and  which  by  law  they  held  hy  (intlt 
that  a  repudiation  of  the  lease  (luriiit;  fnvi 
would  not  be  binding  on  the  wife,  but  th 
might  still  assert  her  right  thereto  iiftcr  be 
band's  death,  as  she  in  fact  did  ;  Imt  tli 
such  repudiation  was  proved  for  the  t viile 
the  most  shewed  that  she  merely  olijiitiil 
S.  getting  the  land,  and  not  to  tiie  lease  L 
v.  Knight  et  al,  29  C.  P.  567. 

A  declaration  alleged  that  the  ileiemlan 
wife  of  one  K.,  by  falsely  and  frr.  idulent 
presenting  to  the  plaintiff  that  slie  was  ,i 
rized  by  her  husband  to  order  oerVaiii  l'ik'i, 
her  daughter's  wedding  outfit,  and  to  jiledi 
credit  therefor,  induced  the  plaintilf  to  fi 
the  goods,  and  to  charge  tlie  same  tn  tin 
band  ;  and  that  she  ftad  in  fact  no  sueli  autln 
as  was  decided  by  the  Court  of  Appeal,  who 
judgment  for  the  husband,  reversing' the 
ment  of  the  County  Court  in  an  actidii  ;,n 
by  the  present  plaintiff  against  the  htishaii 
the  value  of  the  goods,  and  his  costs  incuir 
the  County  Court  and  in  Appeal.  Defen 
pleaded  coverture  :— Held,  plea  good  :  tha 
A.  J.  Act  could  not  assist  the  plaintiff,  and 
sees.  6,  20,  of  the  Married  Woman's  Act  I 
O.  c.  125,  do  not  create  any  new  liability  ag, 
a  married  woman  for  her  torts  orcjua^i  torts 
merely  allow  her  to  be  sued  alone,  where  torui 
she  could  have  been  sued  with  her  luishand 
the  authorities  shewed  that  if  so  sued  the  ae 
would  have  failed.  Stone  v.  Kikijjj),  29  C, 
605. — Hagarty,  sitting  in  vacation. 


A  married  woman  in  August,  1874, 
promissory  with  her  husband,  to  the 
for  money  due  by  him,  which  they  acoei 
the  representation,  which  was  true,  that  si 
separate    estate,    the   only  consideration 
their  forbearance  of  the  husband's  debt : 
that  she  was  liable,  under  3.")  ^'ict,  c. 
Kerr  et  al.  v.  Sti-ipp  et  al.,  40  Q.  B.  123. 

Defendant,  a  married  woman,  possessed 
estate  in  Ontario,  but  liv-ing  with  her  hiisl 
Montrer.1,  purchased  goods  fronr  the  f 
there,  for  domestic  purposes.  There  w.i 
evidence  of  a  settlement  making  the  real 
separate  estate,  or  that  the  marriage  toiik 
after  the  2nd  March,  1872  ;  nor  was  the 
contracted  with  reference  to  her  separate  est 
Held,  that  defendant  was  not  liable  ti 
for  the  price  of  the  goods.  Broirn  et  al.  v 
ning,  43  Q.  B.  327. 

The  only  evidence  of  defendant's  nwnei-slii 
real  estate   was  her   admission,  signe.l  k 
when  under  examination  in  another  suit, 
clearly  admissible,     /ft. 

A  married  woman,  possessed  of  separate  ejl 
acquired  by  her  after  the  Married  Woman's 
of  1872,  indorsed  a  note  for  the  aceoiniiKnb 
of  her  husband,  member  of  a  firm  to  wliomci 
was  given  on  the  faith  of  such  separ  ite  es 
and  her  indorsement  in  reference  tlieret( 
Hehl,  that  she  was  liable.  Kerr  et  .ai.  r.  Str 
40  Q.  B.  125,  affirmed.  Frazee  et  al.  v.  Mtt 
landetal.,  43  Q.  B.  281. 
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ent,  that  the  Marrii'il  W(,n\iui'8 
b  the  property  iiunicstidn  which 
to  husband  and  witc,  fdr  thinr 
by  law  they  held  by  t-ntiroties ; 
n  of  the  lease  diiriiij.'  cuviTture 
iding  oil  the  wiff,  but  that  she 
,  her  right  thereto  aft^r  ht;r  Ima- 

she  in  fact  did  ;  Imt  that  no 

was  proved  for  tlie  tvideiice  at 
I  that  she  merely  ob,ititiul  toT. 
,nd,  and  not  to  tlie  lease,  lintton 

290.  1^-  5B7. 

alleaed  that  the  delun.laut,  the  i 

bv  falsely  and  trr.  ididfutly  re-  > 
lie  plaintiff  that  alie  was  authn- 
sband  to  order  oerlaiii  g"<;l8i..r] 
wedding  outfit,  and  to  ijleilgehis 

induced  the  v'ai'il'ff  tci  funiuh 

to  charge  the  same  t(i  the  lias- 
L  ghe  tiad  in  fact  no  such  authority, 

by  the  Court  of  Appeal,  who  gave 
the  husband,  reversing  thu  ju.lg- 
ounty  Court  in  an  actiou  nrdwlit 
t  vlamtifif  against  the  hushaiul  to: 
he  goods,  and  his  costs  inouvre.iin 
lourt  and  in  Appeal.  I'eemlant 
■ture  :-Held,  plea  good  ;  that  ttitl 
Id  not  assist  the  plaiiititt,  ami  that 

the  Married  Woman  s  Act,  h.  S.I 
not  create  any  new  liability  aga« 
man  for  her  torts  or  .,ua.i  torts,  kt 
her  to  be  sued  alone,  wh.ve  tormerkl 
'e  been  sued  with  her  h«s«ma,Md 
es  shewed  that  If  so  sued  the  action 
failed.  Stone  v.  A »";-;>,  29  L  P.] 
ty,  Bitting  in  vacation. 
I  woman  in  August,  1874,  gave  • 

rith  her  husband,  to  the  x^mA 
be  by  him.  which  they  accei«loa 
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Defeudant,  who  was  married  in  1852,  was.  by 
virtue  of  lier  marriage  acttlenieiit,  entitled  to  the 
lei;al  estate  for  life  in  certain  lands  after  the 
lieath  of  her  liusband,  and  during  his  life  en- 
dorsed a  jiroinissory  note  made  by  him  to  secure 
liisliahility  to  the  plaintiffs.     The  land  had  been 


In  May,  1875,  a  deed  of  separation  was  exe- 
cuted between  defendant  and  plaintiff',  husband 
and  wife,  by  which  defendant  was  to  pay  the 
plaiutifT^lOO  a  year,  (jiiarterly,  an  maintenance. 
Afterwards  in  September,  1875,  the  plaintiff 
objecting  to  the  security  offered,  tiled  a  bill  for 


conveyed,  but  ineffectually,  by  the  trustee  under  ;  alimony,  and  defendant  .served  a  notice,  agreeing 


the  settlement  to  one  H.,  and  the  defendant 
siinied  «ith  her  husband  a  declaration  that  such 
foiiveyaiiee  was  made  at  their  reciuest,  to  enable 
R  t<i  sell  the  land  .and  out  of  the  proceeds  to 
rav  tirst  the  husband's  debt  to  the  plaintiffs.  H. 
^'i,  wrote  to  the  plaintiffs  saying  that  the  pro- 
Is  of  any  sales  should  be  so  applied.  A 
having  been   made    by   Blake,    V.    C, 


to  allow  her  §100  a  year,  quarterly,  for  interim 
alimony.  The  plaintiff  accepted  the  notice,  and 
defendant  paid  this  alimony,  until  Maj',  1876, 
when  a  decree  was  made  for  specific  performance 
of  the  agreement,  but  the  jtlair-tift'  was  ordered 
to  pay  defendant's  costs  ; — -Held,  that  the  plain- 
tiff must  give  credit  for  the  sums  paid  as  interim 
alimony  ;  and  executions  issued  for  the  whole 
iraiust  the  defendant  after  her  husband's  death  j  sum  payable  under  the  agreement,  were  set 
to  realize  tlie  amount  out  of  such  land  : — Held,    aside.     The  costs  payable  by  plaintiff  were  also 

ordered  to  be  set  otF  .against  the  allowance, 
though  such  set-off  w.as  not  asked  for  in  the 
notice  of  motion.  Ma.nrcll  v.  Miunvll,  7  P. 
R.  G.3.  — Cliy . Cliamb.  —.Stephens,  liefenc ;  Blake. 


eeeii 
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that  such  decree  must  be  reversed,  for  the  pro 
wriy  in  (juestion  was  not  her  separate  estate 

i  iitliin  the  meaning  of  35  Vict.  c.    16,  s.  1,   O. 

j  imlard  Bank  v.  Boidton,  3  App.  K.  93. 

Held,  Patterson,  J.  A.,  dissenting,  reversing 
I  (i,j  judgment  of  the  County  Court,  that  under 
hoVict.  c.  1<).  0.,  a  husband  was  not  deprived 

of  au  estate  by  tlie  curtesy  in  any  lands  of  his 
j  wife  which  she  had  not  disposed  of  inter  vivos 

or  by  will.    Fitrneis  v.  Mitchell,  3  App.  R.  510. 

Where  real  estate  is  acquired  by  a  married 
(•woman after  the  passing  of  the  Married  Woman's 


Property  Act  of  1872,  such  property  is  liable  for  ;  o«}er  for  interim  alimony. 
[her  contracts  to  the  same  extent  as  if  she  were  a  \  '^^f '  "*  ^f  ,  that  _ the 
I  feme  sole;    hut  the   court   will  not  make   any  "     " 

iMrsonal  order  against  her,  as  would  be  done  in 
Ifte  ease  of  a  man  or  a  feme  sole.  Kerr  v.  Stripp, 
|2lCliy.  198. 

Held,  affirming  the  decree  pronounced  in  22 
iCbv.  99,  that  the  compromise  of  an  alimony 
liuit  is  a  autliciently  v.aluable  consideration  for  a 
liwd from  the  iuisbaud  to  the  wife.  Adams  v. 
|iooffli«,  24  Chy.  242. 

Held,  also  affirming  the  same  decree,  that  a 
file's  conveyance  of  her  equitable  estate  is 
[nHdmthout  the  husband  joining  in  the  deed  ; 
(1,  the  hushiviul  having  the  legal  estate  vested 
I  him,  the  wife's  vendee  could  compel  a  con- 
_  iiice  by  the  husband.     lb. 

The  Married  Woman's  Property  Act,  1872, 
ifphes  to  cases  where  lands  have  been  acquired 
'  f  married  women  after  the  passing  of  that  act, 

hough  the  marriage  took  place  before  that  act 

Bie  into  force.    Ih. 

tSee  Hall  v.  Merrick,  40  Q.  B.  566,  p, 

I  n  Gi'urimj,  au  Inxolvent,  4  App.  R. 

";  Huopa-  V.  Maitland,  7  P.  R.  50,  p 


4315; 
173,  p. 
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VIII.  Alimony. 
1.   1(7(6)1  Qranted, 
(a)  For  Desertion  and  Cruelty. 
See  Homy  v.  Howey,  27  Chy.  57. 

(b)  Interim  Alimony. 

an  application  for  interim  alimony  the 

Urits  cannot  be  discussed.    The  order  is  made, 

I  matter  of  course,  on  an  allegation  of  the 

triage,  and  the  admission  theroof  by  the  de- 

idant.    Keith  v.  Keith,   7   P.    R.    41.— Chy. 

iib.-Stephens,  Referee;  Proudfoot. 


2.  Other  Ciisen. 

This  was  an  application  in  an  alimony  suit  for 
an  order  for  payment  of  witness  fees  and  counsel 
fees  by  the  <lefendant  to  the  plaintiff,  in  order  to 
enable  her  to  go  to  a  hearing.  There  was  not 
the   usual   provision   for  disbursements   in   the 

The  counsel  for  the 
motion  be  dismissed 
with  costs,  to  be  paid  by  the  pl.aintiff's  solicitor, 
oil  the  ground  that  similar  applications  h.ad  been 
made  and  dismissed.  The  referee  thought  that 
he  could  not  make  the  order,  as  the  money.'j 
asked  f(n'  had  not  been  .actually  paid  ;  but  that 
as  no  similar  case  had  been  reported  he  could  not 
order  tlie  pl.aintiff's  solicitor  to  pay  the  costs. 
Under  the  cii'cumstances  he  thought  that  the 
motion  slnnild  be  dismissed,  with  costs.  Carley 
V.  Carkii,  13  L.  J.  N.  8.  209.— Chy.  Chamb.— 
Stephens,  liefcree. 

In  an  .action  for  counsel  fees  ;  Per  Wilson,  J., 
the  Senate  has  no  power  to  .award  alimony,  and 
the  plaintiff'  could  not  recover  his  counsel  fees 
for  promoting  a  bill  for  that  purpose.  McDoti- 
gall  v.  Campbell,  41  0-  B.  332. 


An  order  for  security  for  costs  will  not  be 
made  in  an  alimony  suit.  Benni-tl  v.  lii'nnett,  7 
P.  R.  54.— Chy.  Chamb. — Stephens,  Referee; 
Blake. 

Where  the  plaintiff,  in  an  alimony  suit,  is 
without  means,  she  is  not  entitled  as  of  course 
to  have  the  witness  fees  necess.ary  to  enable  her 
to  bring  the  case  on  to  a  hearing  paid  in  advance 
by  defendant.  Such  an  application  must  be 
made  at  the  hearing.  Hnffey  v.  Haffeij,  7  P.  R. 
137 — Chy.  Chamb.— Stephens,  Referee.    <■ 

In  answer  to  a  bill  for  alimony,  founded  prin- 
cipally on  the  ground  of  desertion,  the  defendant 
alleged  that  he  had  always  been,  and  still  was, 
ready  to  receive  his  wife  and  children,  and  sup- 
port them.  At  the  hearing,  instead  of  calling 
evidence  the  plaintiff  agreed  to  accept  the  defen- 
dant's offer,  whereupon  a  decree  to  that  effect  was 
drawn  up,  whereby  the  defendant  was  ordered 
to  pay  full  costs  ;  and  in  pursuance  of  such  de- 
cree the  plaintiff  returned  with  her  children  to 
the  house  of  defendant,  who  received  them,  and 
provided  for  their  support.  The  court,  on  re- 
hearing, refused,  under  the  circumstances,  to 
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vary  the  ileorce  ns  to  costs,  although  it  would,  CorjHiralioii  of  the  Town  of  Kiiirariliiir^^!^,(] 
8eein  that  the  costs  to  wliiuh  tlie  plnintitl'  wusiOlT.p.  2488.  '    ~  '* 

strictly  ciititliMl,  under  the  stiitute  (3'2  Vict.  c. 
18)  were  only  the  casli  disluirsemeiits  jiroperly 
made  hy  lier  solicitor.  Spragge,  C,  diss.  Ki'ith 
V.  AV;M,  •_'.-)  I'hy.  110. 

See  Atlani/i  v.  Luonik,  '24  Chy.  242,  p.  4517. 


IX.   Mr.scELLANKOirs  Cases. 

Cliiiui  hy  married  woman  as  exccutri.x  of  her 
first  husband  against  creditors  of  her  second 
husband  -  ICvidence  necessary  to  support  such 
claim.  Set)  I'atuK  it  a/,  v.  RaiuMty,  10  L.  J.  277, 
p.   4108. 

Where  the  husband,  the  occupant  pf  the  house 
in  which  the  sale  took  place,  was  in  gaol  :■ — Hehl, 
that  his  wife  might  be  convicted  under  37  Vict. 
c.  32,  s.  3."),  O. ,  for  selling  liipior  there  without 
license.  A'ajiiKt  v.  WiHiumx,  42  Q.  B.  4()2.  See 
also  Rdfma  v.  Cawplit'll,  8  1'.  K.  55. 

Note  given  by  husband  payable  to  wife — 
Action  on,  by  wife's  administrator  against  hus- 
band's administrator — Evidence.  See  Denhum 
V.  Brea>lcr  el  (il.,  28  C.  P.  G07,  p.  4322. 

Absence  of  husband  from  wife  and  farm  for  30 
years — Second  marriage  of  wife— Possession  of 
land  by  them — Plights  of  husband  on  bis  return 
— Statuteof  Limitations.  Hue  McArthtirv.  Eaijle- 
son,  43  (l  B.  40() ;  3  App.  K.  577,  p.  4G03. 

A  gift  by  a  marrieil  wonum  to  her  husband  of 
her  separate  property,  must  be  established  by 
clear  evidence  of  her  intention  to  destroy  the 
separate  use.  Jiittkr  v.  The  standard  Fire  Imt. 
Co.,  4  App.  R.  301. 

Free  grant  lands — Mortgage  —Necessity  for 
wife  joining  under  H.  S.  ().  c.  24.  See  Canada 
Permannit  L.  A:  S.  Co.  v.  Taylor,  C.  P.—  E.  T. 
1880. 

See  K(rr  v.  Read,  23  Chy.  525,  p.  4506  ;  Fair 
V.  Yoiuiij,  20  Chy.  544,  p.  4504  ;  Jlarris  v.  Pren- 
tiss, 30  C.  P.  484,  p.  4605. 

See  also  Staton  v.  Lunney,  27  Chy.  169. 


IDENTITY. 

A  question  of  identity  was  held  to  have  been 
■wrongly  submitted  to  the  jury,  when  not  dis- 
puted on  the  pleadings  and  evitlence.  See  ireiH- 
any''  V.  Proi'ineial  Ins.  Co.,  20  C.  P.  405,  p.  1829. 

Evidence  of  identity  of  account  claimed,  with 
one  admitted  by  defendant.  See  Larije  v.  Per- 
kins, Tay.  ()2,  p.  2290. 


ILLE(iALITY. 

See  Gaming. 

See  Richardson  v.  Hamilton,  7  Chy.  281,  p. 
3513  ;  Moon  v.  Clark,  30  C.  P.  417,  p.  4320. 


IMPRISONMENT. 

Power  of  municipal  corporations  to  punish  by 
imprisonment.     See  In  re  McLeod  et  al  and  The 


Right  of  the  Provincial  Legislatiiio  to  in 
imprisonment.  Huo  Reylna  v.  L(iirru(Ct,.i^ 
164,  p.  3703 ;  Rtyina  v.  Black,  43  (J  H  u 
3703. 


IMPROVEMENTS  ON  LANli. 

Upon  the  facts  in  this  case  it  was  Held 
they  had  no  authority  under  sec.  12  (jI  ,-)!| 
111.  c.  10,  to  stay  the  prcjceeding.s  until  tb 
fendant  received  the  value  of  his  iiiiinuvini 
or  until  the  plaintiti'  conveyed  the  laud  in  dis 
Doe  d.  Short  v.  Bass,  8  0.  B.  147. 

Held,  that  the  plaintiff  was  entitkd  to  { 
for  his  improvements,  as  the  eviduncu  sh" 
that  they  were  made  under  the  hiAi^i  tlmi 
land  was  his  own.  McCarthy  v.  IWiKr/i 
C.  P.  529. 

Held,  under  the  facts  stated  in  tliis  case 
the  plaintiff  had  knowledge  of  the  duiect  ii'i 
before  making  his  improvements.uiid  tliatiic 
by  the  general  doctrines  of  the  court  imr  u 
36  Vict.  c.  22,  was  he  entitled  to  a  lien,  /,', 
V.  Romanes,  3  App.  R.  635. 

A  purchaser  at  a  sale  of  laml  fm-  taxes  a 
the  time  for  redeeming  went  into  possession 
impi'oved  the  property,  but  omitted  to  leir 
his  deed  within  the  period  jjrcscriliud  by 
statute,  and  the  owner  sold  the  same  to  iil 
tide  purchaser,  who  registered,  and  tikil  n  bi 
set  aside  the  tax  sale  deed  as  a  cloud  du  titj; 
Held,  that  under  the  circunist.ini'cs  ilitin, 
was  entitled  to  be  paid  for  his  inqiiuvcwt 
which  the  court,  in  order  to  prevent  turthtr 
gation,  settled  at  §200  ;  but  in  the  u\iiit  ci 
plaintiff  preferring  that  defendant  .'-Imuld 
the  land,  paying  him  the  value  tlaaof,  a  m 
ence  was  directed  to  ascertain  its  vahie. 
V.  Innis,  2G  Chy.  42. 

In  ejectment,    defendant  claimed   iiiuiii 
agreement  based  upon  the  inunoral  coii.si(kra 
of  his  marriage  with  the  daugliter  (pf  tbe  i 
tiff's'  testator,  who,  as  he  was  aware,  was  s 
married,  praying  specific  perforniana',  mi 
lien  for  the  improvements  made  by  him  i 
faith  of  such  agreement  :  -Held,  that  the;, 
ment  coulil  not  be  enforced,  nor  could  tlu 
any  lien  for  such  improvements.     Mooii  i 
Clarke,  30  C.  P.  417. 

Per  Armour,  J.— The  clearing  of  lau,! 
farming  purposes  is  a  permanent  iiiiiirovtc 
under  sec.  3,  sub-s.  2,  of  the  Dowtr  Act, 
S.  O.  c.  55.     Rohinet  v.  Pickeriinj,  44  (J.  B. 

Covenant  in  lease  by  lessor  to  pay  tV 
provements — Construction  of.  See  J/u"' 
Macdonald,  45  Q.  B.  113. 

Purchase  of  land  by  defendant  with  notio 
dedication  for  school  purposes  :— Huld.  not 
titled  to  a  lien.     See  Corpunitiuit  of  11;, 
and  the  Public  School  Board  of  Wi/oiiiiinj  v. 
24  Chy.  564,  p.  3089. 

See  Churcher  v.  Bales,  42  Q.  B,  Kit!,  p 
Buchanan  v.  McMullen,  25  Chy.  193,  p.  4505 

See  also  Faiocett  v.  Burwell,  27  Chy.  445. 
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Town  of  Klnciu-iliiii' ,  3H  Q.  \>, 

rovinciul  l^ugislatuio  tu  iivhk,,^ 
,colhyiint  V.  /.((((■/■(/„•(,  4;i(,i.  i;. 
f/i/iit  V.  Zi/«eA-,  43  Q.  B.  ISO,  1, 
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INCREASE. 
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INDIAN  LANDS. 
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INFANT. 

I.  A'TIONS      AND     PKOC'EEUI\(iS      By      AND 

AUAINHT. 

1.  At  L'ln;  4521. 

2.  Jit  E'initij. 

(a)  Frniul    or    Mi/irepreiieiitatioii    by 

Iii/aiitn,  4521. 

(b)  Other  CaM's,  4522. 

II.  (it'AKDIANS,  4522. 

III.  Cl■^^•|•"I'V  AND  EDUCATION  OF,  4522. 

IV.  Infant's  Estate. 

1.  Maintenance,  4523. 

2.  Partition,  Leaxe,  and  Sale  of,  4523. 

3.  Other  Ca-'ten,  4524. 

V,  CoNTR.iCT  OF   HlKINU    BETWEEN  PaKENT  j 

AND  Child— iVee  Masiek  and  Ser- 
vant. 

IV.  Prohibitino  the  SAi.E  OF  Liquor  TO— 
See  Taverns  a^d  Shops. 

I,  Actions  and  Phoceedinos  By  and 
Against. 

1.  At  Law. 

Semble,  that  an  infant  may  make  a  warrant  of 
idistresa.    ('""'"  v.  Taylor,  39  Q.  B.  358. 

2.  In  Etjuity. 

(a)  Fratvl  or  Mim-epreumtation  hy'^Infant. 

Ifaininnr  fraudulently  represents  himself  to 

e  of  age,  for  the  purpose  of  eiTeeting  a  loan  of 

imoiiey,  he  will  not  be  permitted  afterwards  to 

liet  up  the  fact  of  his  infancy  as  a  "lefeuce  to  a 

liuit  to  enforce  payment  of  a  security  created  by 

liim  oil  effecting  such  loan.     The  owner  of  real 

tote,  six  months  before  attaining  majority,  ap- 

iieil  to  effect  a  loan   on   the   security   thereof, 

llllegiug,  in  answer  to  a  (piestion,  that  he  was 

tiieiiof  full  age.     A  mortgage  wr.s  accordingly 

beciitcl  an.l  the  money  advanced.     This  the 

tBortiiagor  expeinled   in  the  purchase  of  other 

"  Bi!s  which,  together  with  the  lands  so  mort- 

pged,  he,  on  the  day  after  he  attained  twenty- 

Nie,  coiiveyeil  to  his  mother  for  a  nominal  con- 

iiJeratiou :— Held,    that   the   minority  of    the 

tortgagor  could  not  to  set  up  in  answer  to  a  bill 

euforce  payment  of  the  mortgage,  but  the 

remained  a  valid  and  subsisting  charge 

[xm  the  land  held  by  his  grantee.     Goyer  v. 

%<m\Mi,  -y^  Chy.  69. 


(b)  Other  Ca»es. 

Where  the  next  friend  of  an  infant  went  out 
of  the  jurisdiction  pending  the  suit,  but  swore 
that  she  intended  to  return  by  a  .lay  named,  the 
referee  stayed  proceedings  until  the  aiipointment 
of  a  new  next  friend.  On  appisil,  P.laku,  V.C, 
direi.'teil  the  matter  to  staiiil  until  after  that  day  ; 
and  the  next  friend  not  having  thfii  returned, 
dismisscil  the  ajipeal,  witli  costs.  />(/('(,<  v.  Fen- 
ton  et  ill.,  7  P.  It.  2t)L~-(,'hy.  Chamb.— Rlake. 

One  of  the  parties  executing  an  agreement  to 
submit  to  the  [>rovisions  of  a  will,  was.  to  the 
knowleilge  of  all  interested,  under  age  at  the 
time  of  the  agreement :  -Hel.l,  no  answer  to  a 
bill  by  the  infant  after  attaining  twenty-one, 
against  parties  who  ha.l  obtained  the  benefits  of 
the  will  inteiide<l  for  them,  iiotwitlistan.ling  the 
w.ant  of  mutuality  at  the  time  of  the  agreement. 
Melrille  v.  Stralherm;  2(5  Chy.  52. 

Where  a  cause  was  carried  to  a  hearing  in  a 
defective  state  through  an  error  common  to  all 
parties,  diverse  interests  of  infants  being  repre- 
sented by  one  guanlian  and  one  counsel,  n.)  costs 
of  that  hearing  were  given  to  either  party  on  the 
final  disposition  of  the  cause.  Mtinro  v.  Smart, 
26  Chy.  310. 

II.    (il'ARDIlNS. 

The  court  will  not  make  an  order  allowing 
payment  of  money  by  a  guar.lian  where  the  will 
gives  him  full  power  as  executor  to  distribute 
the  estate  to  the  parties  entitle. I,  and  the  money 
is  not  in  court.  J'e  Warniimjtoii,  13  L.  J.  N.  S. 
225. — Chy.  Chamb, — Stephens,  Heferce. 

vSee  also  Xi-IU  v.  Clrahum,  16  L.  J.  N.  S. 
Campbell  v.  Campbell,  8  P.  R.  159. 


115; 


III.  Custody  and  EouiwrioN  of. 

A  father  having  secreted  two  of  his  children, 
aged  respectively  eight  and  eleven  years,  from 
their  mother  to  prevent  their  being  brought  up 
in  the  Roman  Catliolio  religion,  to  which  she 
belonged,  upon  the  ])etition  of  tiie  mother  under 
C.  S.  U.  C.  c.  74,  praying  for  the  custody  of  the 
children,  the  court  ordereil  that  the  husband 
should  disclose  the  whereabouts  of  the  younger 
child,  ami  that  the  petitioner  should  bo  allowed 
access  to  him  four  times  a  year  in  the  presence 
of  the  master  of  the  school  where  he  was  being 
educated.  As  the  other  child  was  nearly  twelve 
years  of  age,  no  order  was  made  as  to  liiiu.  lie 
Keith  —Keith  v.  Kiith,  Keith  v.  Lynch,  7  P.  R. 
138.— Chy.  Chamb. -Blake. 

It  is  the  duty  of  the  court  to  see  that  an  infant 
is  brought  up  in  the  faith  of  his  or  her  father, 
but  the  mere  fact  that  an  infant  was  the  child  of 
parents  belonging  to  the  Presljyterian  Church, 
and  that  she  had  been  brought  up  in  the  discip- 
line of  that  body,  is  not  of  itself  sufficient  to 
warrant  the  reversal  of  the  master's  ruling  ap- 
p:  jving  of  her  being  place.l  ami  educated  at  a 
seminary,  the  proprietress  of  which  was  a  mem- 
ber of  the  Church  of  I'^uglan.l,  it  being  shewn 
that  means  were  provided  for  the  regular  atten- 
dance of  pupils  of  the  Presbyterian  persuasion  at 
that  church,  and  the  location  of  the  school  being 
such  that  it  enabled  the  infant,  who  was  of  a 
delicate  constitution,  to  have  much  more  frequent 
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intercourse  with  lior  friemla  ami  relatives,  and 
there  was  the  probahihty  of  a  stricter  personal 
supervision  liy  the  proprietress  than  at  a  public 
institution  in  iinother  part  of  tlie  country  which 
was  in  connection  witii  tlie  I'resbyterian  Church 
in  (..'anaila.      MarXahl)  v.  Mrlnnt'K,  25  L'hy.  144. 

See  also  /«  re  Scutl,  8  P.  R.  58. 


IV.  In k a n t's  Estate . 

1,  Maintenunce, 

See  Harrison  v.   Futteraun,  11  ('hy.    10.5,  p. 
147». 


2.   Partition,  Lease,  and  Sale  of. 

The  fact  that  there  is  an  outstanding  term  in 
lands,  to  portions  of  wliich  infants  are  entitled, 
is  no  defence  to  a  bill  of  partition,  although  it 
may  influence  the  court  in  deciding  between  a 
Bale  or  a  partition  of  the  estate.  Fitzpalrick  v. 
WiUon,  12  (,'hy.  440. 

The  court  will  not  countenance  the  unneces- 
sary inciiiring  the  costs  of  tiling  a  bill  for  the 
partition  and  sale  of  the  estate  of  infants  fur  the 
purpose  of  dischiirging  a  mortgage  tliereon,  which 
object  could  be  attained  as  eS'ectually  in  the 
ordinary  way  by  proceedings  being  taken  at  the 
instance  f)f  the  mortgagee  ;  and  where  such  a 
Buit  was  bi'ouglit  in  the  name  of  infants,  the 
court,  on  dismissing  the  bill,  ordered  the  costs  of 
defendants  to  be  paid  by  tlie  next  friend  of  the 
infants,     (\irrvll  v.  Carroll,  23  Chy.  438. 

In  replevin  defendant  avowed  for  rent,  alleging 
that  the  plaintiff  lield  the  premises  as  tenant 
thereof  to  one  L.  as  guardian  of  M.,  under  a 
demise  at  a  yearly  rent  of  Si-SiiO  :  that  L.,  after 
making  the  lease,  and  about  the  2nd  of  April, 
1877,  died  intestate,  witiu)Ht  appointing  any 
euardian  to  M.  ;  and  defendant  was,  on  the  2l8t 
May,  1877,  appointcil  by  the  Surrogate  Court 
guardian  of  ^l.  in  place  of  L.  ;  and  because  S272 
of  the  rent  was  due  from  plaintiff  to  defendant 
as  such  guardian,  defendant  took  the  goods  as  a 
distress  therefor ; — Held,  on  demurrer,  that  the 
plaintiff  must  succeed  ;  for  in  this  province  a 
cuardian,  having  no  estate  in  the  land  as  in  Eng- 
land, cannot  lease  his  ward's  land  in  his  own 
name  ;  and  if  he  could  his  lease  would  determine 
on  his  death  or  on  the  ward  attaining  full  age  : 
that  if  the  demise  was  i)y  deed  the  personal 
representative  of  L.  only  could  sue  for  the  rent ; 
and  if  not  by  deed  the  defendant  might  recover 
the  rent  in  the  name  of  the  infant,  but  could  not 
avow  for  it  in  his  own  right  as  guardian.  Collins 
V.  Martin,  41  y.  H.  ()02. — A.  Wilson,  sitting  in 
vacation. 

The  guardian  of  infants  cainiot  give  a  lease  of 
their  estate.  Such  lease  is  void  ab  initio,  unless 
the  sanction  of  this  court  has  been  obtained 
thereto.     >Switziir  v.  McMillan,  23  Chy.  538. 

The  holder  of  a  mortgage  on  real  estate,  and 
of  a  judgment  recovered  against  the  mortgagor, 
agreed,  after  the  death  of  the  mortgagor,  with 
his  wi(!ow  and  two  of  the  heirs,  for  the  release, 
on  certain  terms,  of  the  equity  of  redemption 
in  the  mortgaged  premises,  and  also  for  the  con- 
veyance to  him  of  another  portion  of  the  real 
estate  in  discharge  uf  the  mortgage  and  judg- 


ment debts.  On  a  bill  filed  to  oufdrec  t 
agreement,  it  apjieared  that  the  otlur  ciiiMt 
of  the  mortgagor,  who  were  infants,  w^rti 
terested  in  the  estate.  The  court  iLiiiatd  • 
relief  prayed,  but  directed  a  rufmiiaf  tn  t 
master,  to  entiuire  if  it  would  be  iiintL'  fi,r| 


I  en(iuire 
of  the  ir 


advantage  of  the  infants  to  adopt  tin  aj,'iv(jnif 
or  that  a  sale  of  the  estate  .shnnlil  \,^  n,., 
under  the  decree  of  the  court.  McD.iu.mii 
Barron,  9  Chy.  450. 

A  testator  devised  certain  property,  inii.sijti 
of  lands  and  houses,  to  an  infant  uinl  jur  iimtl 
as  tenants  in  common  for  life  witli  cidss  lom.i 
ders,  and  in  the  event  of  the  infant's  ilmtliwi 
out  issue,  and  her  mother's  deatli  <ir  nuirrin 
remainder  over  to   a   nephew    and    livu   i-rai 

apiiliuatimi 
tile  j^nmnc 
was  depreciating  in  value,  owing  to  tlic  .  xtoiisj 
of  the  city  in  a  ditlerent  diructiim,  was  iefns( 
as  a  sale  might  prevent  the  devise  nvfr  m  j 
land  in  specie,  and  would  therefore  bu  .u'dii 
the  provisions  of  the  will.  (^uiiMv,  whutiiirsu 
a  depreciation  was  within  C.  S.  U.  ('.  ,.  pi 
50,  51.  lit'  Wilson,  7  P.  K.  244.-('liy.  ciia„ 
— Spragge. 

See    TryoH   v.   Peer,    13  Chy.  .Si],  ] 
Sttren  v.  Hunter,  14  Chy.  ,541,  p.  '.'(ICO. 

See  also  Swift  v.  Minter,  27  ('hy.  217. 


children  of  the  testator,     An  apiilKatimi  livi 
infant  to  sell  the  property,  on  tlie  j^rouncl  tiiai 


■211,5 


3.  Other  Cases. 

The  general  rule  in  equity,  that  .'ui  inf.mt 
entitled  to  treat  a  person  who  ttxkvs  jicissisjii 
of  his  estate  as  his  bailiff  or  agent,  ;qpiiliesto 
case  where  the  party  in  possession  is  a  tuiwnti 
common  with  the  infant,  although  theri;  hasiu 
been  any  ouster  or  exclusion  of  thi;  iniiiiit, 
any  denial  of  his  title.  Conrciir  v.  Cimratr  • 
Chy.  307.     See  He  Taylor,  8  P.  K.  207.       " 

See  Fullerton  v.  Keeli/,  9  L,  ,1.  X.  s. 
2379. 


II. 


INFORM  ATIOX, 
For Defraudin<j  the Keve.me.— .fa \]i 

ENUE. 

FoK  Selling  Liquor  wrnroi-r  or  Cu 
TRARY  TO  License.— .Vee  Tavkhx.s IS 
Shops. 


Information  for  excluding  foot  passengers  froi 
bridge,  and  for  wrongful  construction  tlareof- 
Demurrer  for  want  of  equity  rartiis. 
Attorney-General  v.  Intrrnativmil  lirkhii  '.' 
Chy.  37. 


INJUNCTION. 
From  the  Court  of  Cuamerv. 

1.  Oenerally,  4525. 

2.  To  Stay  Legal  Proceediiijis,  452j. 

3.  To  Restrain  Cuttimj  Tiinhei;  4525. 

4.  Committing   or  Continuiinj  Su'mM 

4520. 


a  bill   filed  to    eiifcrcc  thij 
ared  that  tlie  other  cliildr.ju 

wlu>  wert;  infiiuts,  wcrt;  m. 
tato.  'I'tiu  court  n  tiiaicl  the 
iliruotcil  a  rel'ciiiuf  tn  tlie 
1  if  it  woulil  bu  iiioif  tor  the 
iifants  to  adopt  tlu'  :if;n.i:mi;iit, 
'  the  estate  slioiilil   In.-  maile 

of  the  court.     M'D'nijaH  v, 
iO. 

jed  certain  proiiertv.  (■onsiBtiii^ 
es,  to  an  infant  and  her  iiiiith':r 
nion  for  life  with  oiiisn  ii'iii.iiu- 
vent  of  the  infant's  duatlnvith- 
•r  mother's  tleath  or  umrria^.j, 
■o  a  nephew  and  livf  ununi. 
Bstator.     An  aiiplifnticn  l.y  the 

property,  on  the  j^rouml  th;ui; 

in  value,  owing  to  thi'  t  xt(.iisi,.ii 
litlerent  ilirectinn,  was  refused, 
prevent  the  devise  over  ot  the 
\nd  wouhl  therefore  Im  iiijiiiust 

the  will,  tiuivre,  whi'thtrsucli 
^as  within  V.  S.  V .  ('.  o.  1'.',* 
sou,  IV.  li.  •2-14.-1 'hy.  ihiiml), 

.  Peer,  13  Chy.  :U1.  p.  'X.;; 
,.,  14  Chy.  541,  p.  •JHCO. 

[  V.  Minter,  27  ('liy-  217. 

3.  Oi/cr  Cases. 

rule  in  cciuity,  th;it  an  iiif.nnt  is  I 
it  a  person  who  take.s  iKi»si>siiiii  I 
i  his  bailiff  or  agent,  ni.vliist.n 
,  party  in  possession  is  a  ttiuitit  m 
the  infant,  althougli  ther-'  hasi,,t| 
kjr  or  exclusion  of  the  iufam, -tj 
lis  title.     Coiiirirr  v.  CoiimViv.'iil 

He  Taylor,  8  1'.  K.  207. 
,n  V.  Keely,  9  L.  J.  X.  S.  54,^. 


INFORMATION. 


iAU 


DIN G  THE  K KV ES r  E.  —S'ft  I'.K. 


iiNU  Liquor  witiioit  im  C*-J 

•   TO   Lu;ESSE.-.^ee'i'AVEUNSAMll 


„  for  excluding  foot  passengirs  ir«, 
,r  wrongful  eonstruotuiu  thiiw-l 

l  want   of    CHuity    rartits    >«| 
m/  V.  International  Bnd'je '.«.,. 


INJUNCTION. 

THE  COUKT  OF  ClIANlT.RY. 

nerally,  4525. 
S«aj/  Legal  Procmllim  «-■'•_ 
i?ea(j-tti»  Cu«iH!/  Timber,  45ii. 
»„nt«i«!;   or  Co»<iH«i»l/'^  ««"*«• 
526. 


*525 


INJUNCTION. 


4526 


{),  (>//((■)■  Canea,  452(5. 
(i.   Practice. 

(a)  Kcti-niling  or  Vontinuiwj,  4526. 

(h)   DinHdlrimj,  4t'>2(), 

(c)  Eiifiirciny,  4527. 
7.  ("()*<«,  4527. 
Misi'Ki.i-ANKor.s  Cases,  4.')27. 

STAVINfJ  rROCEF.DlNOH   IN    EJECTMENT. — 

,See  Kjectment. 

Til  IvESTKAIN    the  ISKIlINdEMENT  of  Pa- 

rENT.s.    .SVc  1'atknts  of  Invention. 

KsFoHi'iNd  Repairs  OF  Highways. — See 
Way. 

I,  From  the  Court  of  Chancery. 
1.  Oenerallij. 
The  nriniiiile  upon  whicli  the  court  interferes 


II, 
III. 

IV. 


4.   Coiinniuitliinj  or  Cuntiiiuiim  A'kwidicc.^. 

Application  by  one  mill  owner  to  restrain 
auotlier  from  backing  water.  Kvideiice  neces- 
sary. Sec  Wailnwor/Ti  V.  McDiiiii/all, '2i  i'hy.  I, 
p.  .S1»50. 

To  restrain  the  iioUution  of  a  streiini  by  the 
drains  of  a  publiu  lunatic  asylinu.  Sue  Hinfux 
V.  Landn;  24  Chy.  250,  p.  .1!»"t>5. 

To  such  a  suit  the  medical  superintendent  of 
the  asylum  ia  not  a  proper  party.     Hi. 


5.  Other  Case-'*. 

Where  the  members  of  a  congregation  of  the 
IVesbyterian  Cliureli  had  attempted  to  vote 
themselves  out  of  the  iiiiion  nf  the  ehurohes 
effected  by  the  statute  (.SS  \'ict.  e.  75),  but  by 
reason  of  their  irregular  ]>ro(!i'edings  had  failed 
to  do  so,  an  injunction  was  giiinted  at  the  in- 
stance of  the  membens  of  the  Innly  wh'  li.'id  gone 
into  the  union,  to  restrain  the  dissentii.g  p  irtion 


byinjnnttiMn|s  topre.serxxproiK!rty  m  j  „f  g„ci,  o,mgregation  from  int.nf.Ting  wif.  their 

* "    *'    "      "" "  '  the  church,     t'uwan  v.   H'ciy /,  23  Chy. 


ciiiiilitiiiii  until  the  legal  title  thereto  can  he 
estahlished  ;  and  althougli  untler  tlie  present 
prai'tici'  tills  eourt  can  determine  legal  rights,  it 
viill  not  till  so  upon  interh)cutory  applicati(Ui. 
pi,  llniiiil  Trunk  Ji'.  W.  Co.  v.  TheCnilil  Val- 
;,„//,  IC.  Co.,  2(5  Chy.  572. 


2.   To  Slai/  Legal  Proceedimji), 


^inot■  the  jiassing  of  the  A.  .7.  Act  of  1873  (.3(5 
[  Vict.  c.  S)  this  court  will  not,  at  the  instance  of 
[i  ilefeiiiliiiit  in.  an  action  at  law,  entertain  a  bill 


use  of 
(51(5. 

Bill  to  restrain  defendant  from  obstructing  a 
highway — Sullieiency  of  allegations.  Sue  The 
Cor/ioratiiDi  of  the  Toirnaliip  of  McKillop  v. 
Smith,  24  (,'hy.  278,  p.  4038. 

To  restrain  a  railway  Co.  from  using  their  line 
until  proper  fences  are  erected.  See  Massim  v. 
a  rami  Junction  li.   \V.  Co.,  2(5  Chy.  28(5,  p.  4(>lt2. 


To  restrain  defendant  from  doing  iv<:ts  contrary 
to  hi.s  agreement,  though  tlie  performance  was 
1,1  iistraiii  such  action,  on   the  gnuind  that  the  |  secured  by  a  penalty.     See  Tornuto  Dtiinj  Co.  v. 
dtleiulaiit  lias  an  ecpiitable  ilefence  thereto  ;  the    (lowau-i,  2(5  Chy.  2!H),  p.  4(i()2. 
pinver  L'ivfu  l>y  that  act   to  the  Common  Law  1  .  ^       •„       .         ^     ■  ,  w       r 

Gmrts  lioing   to  enable   them   to  .lo  complete!  ,    V."**   '^"",'"*   ^*''"  ""^  restrain  a  debtor  from 
lotweeii  the  parties.     Kennedij  v.  liowu,  I  dealing  with  his  chattel  property  at  the  instance 


I  justice 
"llhy.  !l,'). 

This  cdurt  will  not  interfere  by  injunction  to 
[restniiu  iiroceodings  instituted  against  the  siire- 
[tiesiif  a  defaulting  assignee  in  insolvency,  not- 
wilhataiiiliiig  several  actions  may  have  been 
IbP'iight  ugaiiistthem,  and  the  .aggregate  amount 
ln;:lit  to  he  recovered  greatly  excee<l9  tlie 
[aiiiniintii  for  wliicli  they  had  become  security. 
JThiiirniiur  mode  of  pr.iceeding  in  such  eireum- 
|it,iiiccs  is  as  pointed  out  in  Sinclair  r.  Baby,  2 
IP.  1!.  117.     Crai<j  V.  Milne,  25  Chy,  259, 

See  Fri'iwh  v.  Taylor,  23  Chy,  43(5,  p.  4457. 

See  also  Gfonjian  Bay  Transportation  Co,  v. 
y,.,',  27  Chy,  340. 


.S.  To  lii.'<train  Cuttimj  Timber. 

The  juriadietioii  as  to  restraining  the  cutting 
Ittlreniiival  of  timber  was  not  preventive  only  ; 
Itbc  cdiirt  would  in  a  proper  case  interpose  where 
Ittt  timlwr  could  he  f(dlowed.  The  A.  J,  Act 
1(1*13,  sec.  32)  it  would  appear,  however,  has  re- 
iBuveil  any    technical    tlifficulty    of    this   sort. 

i(Lm  V.  Burton,  24  Chy.  134. 

;:  Where  timber  is  cut  without  any  intentional 
touj;,  and  there  is  no  evidence  of  mala  tides  or 

btentiuual  wrung,  the  injury  actually  sustained 
jTBUuli  cutting,   is  the  metvsure  of  damage  to 

|e  uwiier  ur  mortgagee  of  the  laud.     lb. 


of  a  party  representing  him.self  to  be  a  creditor, 
but  who  is  not  in  a  position  to  ask  tor  a  decree 
establishing  his  claim  against  defendant,  Hep- 
burn V.  Pulton,  20  Chy.  597, 

See  also  Youny  v,   Wriyhl,  8  I'.  K,  198, 


(5,   Practice. 
(a)  Extending  or  Continuing. 
See  Oillies  v,  Colton,  22  Chy.  123,  p,  2708, 


(b)  Dissdlring. 

Where  two  railway  companies  were  in  actual 
possession  of  a  striji  of  onlnanee  land  100  feet  in 
width,  along  wliieh  their  track.s  wen?  laiil,  and  a 
third  railway  eonipany  proceeded  to  lay  their 
track  on  the  same  strip,  when  an  injunction  was 
iditained  at  the  instance  of  one  of  the  tirst-named 
companies  restraining  sueh  third  eonipany  from 
further  proceeding  with  their  works,  whereupon 
they  applied  for  and  obtained  from  the  govern- 
ment of  the  Dominion  a  license  of  occupation  of 
the  same  strip  for  tlie  purpose  of  running  their 
track  thereon,  the  order  in  council  authorizing 
such  license  stating  th,at  it  was  not  to  ' '  operate 
to  imply  any  covenant  or  agreement  on  the  part 
of  the  crown  to  give  possession  to  the  licensees, 
but  that  sueh  license  shall  be  accei)ted  by  them 
subject  to  auy  legal    rights  which  either  the 
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Grand  Trunk  or  the  Northern  Railway  (the  two  I 
railwayn  go  in  iiimm-iitiiou)  may  huruufter  UHta))lish  | 
in  ruspect  of  the  one  humlred  feet  or  any  part 
thereof."  A  motion  wag  then  made  to  digfl(dve 
the  injunction,  which  was  (hy  Prondfoot,  V.<".,) 
refused,  with  cimts,  and  on  re-liearin^  his  order 
wan  affirmed  liy  tlio  full  court,  with  costs. 
Although  the  rule  is,  that  on  a  motion  to  dig- 
solve  an  injunction  tlie  (ilaintitT  cannot  support 
the  writ  on  groumls  not  set  forth  in  his  hill,  still 
whert!  II  defendant  moves  to  dissolve  because  he 
has  aciiiiircd  a  title  gu)>goi|uent  to  the  tiling  of 
the  ))iil,  the  plaintiff  may  resist  such  application 
by  any  means  in  his  jiower,  whether  stated  in 
the  bill  or  not.  (intnd  Trunk  Jt.  I)'.  Co.  v. 
Credit  Vallru  H.  W.  Co.,  2(>  Chy.  572. 


(e)  Knfordnij. 

An  injunction  was  obtained  restraining  the 
sale,  undi'i'  a  writ  of  ven  ex.,  of  a  mirried 
woman's  inchoate  right  of  dower,  sul)8ei,  ritly 
to  which  an  act  was  passed  rendering  such  estates 
saleable  at  law,  and  the  plaintiffs  in  the  action, 
without  procuring  a  discharge  of  the  injunction, 
sued  out  an  alius  ti.  fa.,  and  were  i)roceeding  to 
a  sale  of  the  widow's  dower,  tlie  husband  having, 
after  the  injunction  nad  been  granted,  died. 
The  court  granted  a  setinestration  to  enforce  the 
injunction  ;  altliongh,  upon  an  application  for 
that  })nriMi«c,  defendants  might  have  been  en- 
titled to  be  relieved  from  the  injunction.  Allen 
V.  TIf  Eilinbimih  Life  A.sii.  Co.,  2(i  Chy.  l'.>2. 

See  also  CooH-  v.  Credit  Vallei/  If.  11'.  Co.,  8  P. 
E.  1(17. 


7.  Co.<ifs. 

A  purchaser  whose  vendor  had  died,  and  who 
had  i)ai(l  his  purchase  money  partly  to  the  ven- 
dor in  liis  lifetime,  and  the  balance  to  his  admin- 
istrator, brought  an  action  to  recover  back  the 
purchase  money,  wlien  a  bill  for  an  injunction 
was  tiled,  and  a  good  title  was  snbseiiuently 
shewn.  The  purcliaser,  the  defendant  in  the  in- 
junction suit,  was  onlered  to  pay  the  costs  down 
to  the  liearing  of  the  cause.  Van  Wnrnn'r  v. 
Hardititj,  2  Chy.  Chanib.  199. — VanKoughnet. 


II.    MlSC'EI.LANEOf.S!   CaSES. 

Bill  for  Injunction  and  Sjjccitic  Performance 
dismissed  : — Held,  no  bar  to  a  subsecjuent  suit 
for  specific  performance — See  .Simmons  v.  Camp- 
bell, 17  Chy.  ()12,  p.  ;{(i48. 

Where  the  evidence  adduced  leaves  it  doubt- 
ful as  to  whom  a  trading  concern  belongs,  the 
court  will  not,  at  the  instance  of  a  party  claim- 
ing an  interest  in  tiie  funds  invested  therein,  re- 
strain tlie  carrying  on  of  the  business,  but  will 
direct  an  account  of  the  dealings  thereof  to  be 
kept.  .1.  W.  S.  was  killed  by  a  railway  disaster 
in  the  State  of  Oliio.  .and  the  defendant,  his 
widow,  while  residing  in  the  State  of  Xew  York, 
took  out  administration  to  his  estate  there,  and 
instituted  proceedings  in  the  courts  of  the  State 
of  Xew  York  against  the  railway  company,  which 
was  incorporated  in  both  .States,  to  recover  dam- 
ages. This  action  was  com^)romi^ed  by  the  com- 
pany paying  to  the  widow  in  New  York  §4,000. 
Part  of  that  money  she  brought  to  this  country, 


a  portion  of  which,  it  won  alleged,  sli,.  jm,, 
in  business,  anotlier  portion  l>eing  di'iio^^it, 
a  bank.  Under  these  circumstanee.i,  .1  \\ 
having  died  childless,  the  father  of  tlic  du,.,, 
claimed  to  be  entitled  to  one-half  of  tin.  sin 
ceived  from  the  railway  com])any,  uiwl  tilcil , 
seeking  to  restrain  tile  withilrawal  of  tin.  m, 
from  the  bank,  and  the  further  ('.'uiviiiL'  i 
the  business,  which,  however,  tlie  »iili,«i|,, 
being  hers.  The  evidence  of  expeiis  I,,,, 
practising  in  the  States  of  Ohio  and  N't\v  ' 
respectively — as  to  what  was  thi^  piiiponl 
bution  of  the  fuiiil  was  contradiitinv.  as 
also  the  evidence  as  to  the  owiuishiii  ,,( 
business.  Under  these  circuniMtaiices  the  i 
refused  to  restrain  the  carrying  ciu  ,,1'  tl,,. 
ness,  but  directed  defeiKlaiit  to  kicii  -i, 
count  of  the  dealings  thereof,  and  ((iiitiimc 
interim  injunction  obtained  ex  parte,  rcstim 
the  withdrawal  of  the  money  friini  the  1, 
Smith  V.  .Smith,  2;')  Chy.  317. 

See  Cochrane  v.  Franklin,  I. 'J  L.  ,|.  X.  s  <■ 
2174  ;  ]Vext(iate  v.  WeMijate,  28  ( '.  P.  •.'S3,  j,.'  j 

See  also  Warren  v.  Miinroe,  2  L.  .1,  'JOil, 


INNKEKPKR, 

[.SVe  R.  S.  0.,  c.  147,  O.] 

Held,  that  an  inn-keeper  is  not  ivsimiisilili 
neglecting  to  warn  ills  guest  of  the  biiMkin' 
of  afire  in  the  building  so  as  to  eii.iMi- hn 
escape,  and  therefore  is  not  liable  in  an  ,u 
by  the  guest's  personal  representative  f.ir  (1 
ages  in  conseijueiice  of  the  de.'ith  ivsultiii;;  f 
such  fire.     Hare  v.  /fentli  rimi,  43  ().  B.  0', 


INSPECTION. 
I.  Of  Hides  anij  Leathki!.    ,sm  lln,}> 


INSURANCE. 
I.  Fire  Insurance. 

1.  hhinrauce  Coinpanhit. 

(a)  Generalbi,  4.'i29. 

(b)  Authority  audJJiifi/'fl'  .{■jui't.i 

2.  Pai/ment  of  Pritniiiniii,  4."i,'{U. 

3.  Interim  Jteceipts — LiiiliHiiy  lnjui-.  / 

of  Policy,  4530. 

4.  Rlfk^  lni*nred,  X't'M. 

5.  IntereM  of  InMired. 

(a)  Real  Properly,  AXVl. 

(b)  Perifonal  Properhi.  4533. 
().   Condition.i,     Re/ire.'ieiiliilioii.i,    Cvw 

nient.   Warranty. 

(a)  Generally,  4rm. 

(b)  De-tcription  if  Projurlii  or  Pi'fm 

4533. 

(c)  .Statement  an  to  Vdhie.  45,'18. 

(d)  Statement   as  In  Till''  ami  ha 

brancen,  4539. 


\.i> 


4528 

■\i,  it  was  nllegoil,  mIu'  \\wnU:,\ 
lier  portion  Iwing  lU'imsitcl  m 
tlicse  circuiiistaiKiis,  .1.  W.  s. 

lU-HS,   tllO  filtllLT  of  tllc  .lui.c,1,t,l 

;itle<l  to  oiie-liiilf  of  tin- sum  re 
•iiilway  comimny,  ami  til.^l  jilnll 

ill  tlu^  witlulrilWlll  of  the  IHnlicy 

luitl  tlio  furtluM'  can  villi;  „i-.uf 
ich,  liowevtT,  tin;  wiilow  ,iciii,.,l 
u  evidence  of  exptiis     lnwyprs 

0  States  of  Oliio  ami  New  ^^ri 
,  to  what  wa»  the  in"l"'i' 'Iwn- 
uiul  wan  contrailictoiv,  an  vu 
lee  as  to  the  owmrsliip  i,f  thj 
or  these  eircmustaiices  the  o.nn 
ivin  the  carrying  oii  of  tin- l.iisi. 
uteil  (lefentlaut  to  kvi-y  m\u- 
alings  thereof,  ami  coiitiimiil  ^ 
ioii  ohtaineil  ex  parte,  nstiiiiniiij 

1  of  the  money  from  the  \m\. 
,  Uo  C'hy.  317. 

-  V.  Fmnklhi,  13  1-.  J.  N.  S,  m  ,, 

V.  i»VH'i/f(<«',  '-'s '  '■  I'-  -■'^3. 1..  ;w: 

rren  v.  Miinroi',  '2  L.  .1.  '2011. 


INNKEEPER. 

P«  R.  S.  O.,  r.  l.',r,  0.\ 

ftu  inn-keeper  is  not  resi»iiisiMi.;ir  1 
warn  hi.s  gnest  of  the  ln'ciikiii^  iiit  I 
he  huililing  8i>  as  to  eniilile  liiint) 
therefore  is  not  liable  in  iiu  :iit',-n 
8  personal  representative  inr  iLim. 
.([Uence  of  the  death  reMiltiiiiijr-ni 
'are  V.  Heu'li  f^dii,  41!  ().  15.  ",\.    ' 


4529 


INSURANCE. 


4530 


INSPECTION. 

DES  ANU  LE.\TUKIt.  -.Sc    lIlM>. 


INSURANCE. 

[(o-i-oicc  Co »/;«('( /'•■'. 

GeiierdUii,  45'2<.t. 
,  A uihorilij  and  Dntij ■>/ .1;;- «'.', «».| 
YimfHt  of  Pmiiiii)ii<,  -t.'KiO. 
h-rim  Jiiceipls—U'il'i'illl  '"]""  '""' 
Vf  Policy,  4530. 
Tax  In:iiiri<l,  453-2. 

forest  of  lii-iurcil. 
Real  Projurln,  4532. 

I  Personal  Propfrlii.  4533. 

Llifmns,     Rn>r''''»-"'""">"''    '^'*"' 

(.•enerally,  4533. 
Description, >fProi-rUio,'I'M»(H 

4533. 

Statement  ns  /o  rii/»^  4538. 
Statnwnt   as  to  Tltk  and  /«« 
brances,  4539. 


(c)  Assiiii-iiienl,   Alifnalion,   or  /»rHm- ,  proved.     Ureine  v.    yVic  Prorinciiil  Ins.  Co.,   4 
lirinicr  of  till'  Snlijict  Insured,  or   App.  R.  5'21. 


f)/'  ^/ic  J'lilicj/,  4543. 

(f)  /'/■('or    ((»'/    Sidi.Mei/iifnt    Inxarance, 

4545. 

(g)  Alteriilion  of  Premism— Increase  of 

l\i.*k  - A'acancii,  or  i'lmnji:  oftjc- 
ciiiiatioH,  454!(. 
(li)  Keepiuij  a  11  Vf/(7t maw,  4551 


Windinj;  \\\i  an  inaolveiit  iiisuranee  company. 
See  McXiil  v  /{<  linnri-  Miitiud  Ins.  Co.,  'Jti  (.!hy. 
5ti7,  p.  4303. 


(b)  Anthoritij  and  Dntij  if  Ai/ents. 

To  receive  notice  of  preini-seslifconiiiig  vacant. 
(i)  t)tlicr  CondiHims  or  Iii']>re.-<i-nlat!ons,\^'^^  ll'i/Z/d///...  v.  C'(»i,«/.(  Farnurs'  Mutual  Ins. 
*"       455.,.  '[Cr>.,27C.  P.  Il!l,  p.  454!l. 

To  make  verbal  contracts  of  insurance.     See 
Parsons  v.  (jnmn  Ins.  Co.,  ^K  C.  I'.  ISH,  p.  4531. 

(a)  ('onstitnlionnlit II  and  Application  of       ,,,  ^  ^    ,  ■  ^1         •      ^i 

I)..   <'i.,i„i„    J.WX  I  o  accept  payniunt  ot  iirenuutn  otnerwi.se  tlian 

llie  i-ttatilte,  4.>.M.  .           ,        L.        ;  I               '  J.       •     ■    I    f        y.       .-..T 

,,  .         .        ,    ,          ^,         I       .  ,     ,  'n  casli.     Sou  ./nliii.iiiii  V.  J  rorincial  Jus.  Co.,  it 

(b)  A/^fWor  (hnittinijtoiomplijirith  the  , ..  p   4,^,4          453,       |p,,,,,,.„   y,,,,  ^^  ^  Proriii- 


Statntori/  Conditions. 


Statntr,  4554. 


villi  Ins.  Co.,  '2ti  Chy.  5(il,  p.  4532, 


(c)  Iii'asoniddi'ne.t.f  lit'  Conditions,  '^^'t'i.\      ,„               ,    ,                         .       .,  ,,  y-, 
'  '                                                                       lo   as-sent   to   assignment.     See  McQueen   v. 

(d)  Plendiwi,  4,>.)8.                                    '  /»/«,»;.(,•  .1/»/,„f/  Ins.  Co.,  2!t  C.   P.  511,  4  App. 

8.  Xntlci',    Account,    and  Proof  of  i,(w.i,  ;  ''•  -^'^>  l>-  4545. 


4559 
f|.   Wninr  of  Conditions. 

(a)  As  to  Other  hunrance,  4.5G0. 
(I))  ether  Conditions,  4501. 

10.  Actions  on  Policies. 

(a)  Limitation  of  Time,  4502. 

(b)  Parties  to  Sue,  4.50.3. 

(c)  I'eferenc  to  A  rhit ration,  4.5(54. 
(il)  Difi-nce  of  Arson,  4505. 

(e)  ,l»toMH«  Hecomrahle,  4500. 

11.  Setlli-niitd  Ohtained  hi/  Frauil,  4.500. 
I'j.  Ciincillation,  4507. 

13.  He-insiirance,  4507. 

14.  Mutual  Insurance  Companies. 


To  receive  notice  of  other  in.surance.  .See 
McCrea  v.  \\'aterli"i  Count;/  Mutual  Fire  Ins.  (.'0., 

1  App.  R.  218,  p.  454(> ;  'Parsou.i  v.  7'Ac  V'"''''« 
//w.  Co.,  43  (i.  B.  271,  p.  4.547;  lidUmjton  v. 
Prorlncial  Ins.  Co.  0/'  Canada  v.  3  Sup.  Ct.  R. 
182,  p.  4549. 

Effect  of  agent's  knowledge  and  inspection  of 
the  property  insurcil,  where  it  has  been  errone- 
ously described.  See  liru<iin  v.  (Ittnirii  A'/ricul- 
turnl  Ins.  Co.,  42  Q.  H.  282,  p.  4.534:  Xiini/hter 
v.  0/laira  Aijricultural  Ins.  Cu.,  43  i).  15.  121,  p. 
45.34  ;  t.iouiulock  v.  Manufactiinrs'  and  Mer- 
chants' Mutual  Ins.  Co.  uf  Cauada,  43  Q.  15.  .503, 
]i.  45.37  ;  Shannun  v.  Itiistiuas   Mutual  Ins.  Co., 

2  App.  R.  81  ;  2  Sui).  Ct.  394,  p.  453ti  ;  Liion  v. 
Stadacona  Ins.  Cn.,  44  (,).  15.  472,  p.  4535;  Suiu- 
den  V.  Standard  Ins.  Ci,.,  44  (^  15.  9.5,  p.  4{i.37. 


...  ,     ,  ,  Effect  of  agent's  knowledge  of  the  plaintiff's 

a)  Piiiuiuin    .\otes   and   ^"'"'■''""''"'■S  j  title,  and  of  incumbrances,  where  they  have  not 
■*'"'*'^-  '  been    truly   stated.     See  Chatillon  v.   Canadian 


(b)  Other  Ca.'^es,  4571. 
!I,  Live  Assl-r.^nck,  4573. 

III.  M.\RiNK  Insi-ranoe,  4575. 

IV.  (llAHANTEF.  PoLICtE.S— 5V<'  PRINCIPAL  AXD 


I  Mutual  Ins.  Co.,  '2~  C.  P.  4.5(1,  p.  4.5,39;  Sinclair 
'  V.  Cauadian  Mutual  Fire  Ins.  Co.,  40  Q.  H.  2()(!, 


p.  4541  ;  Dear  v.  IIV,s^-,-»  As..<.  Cu.,  4'.  Q.  B.  5.53, 
p.  4.541;  L'liin  v.  St  idacona  Ins.  Co.,  44  (j).  15. 
472,  ]).  4542  ;  Xaui/hter  v.  Otlaica  Ai/ricultural 
Ins.  Co.,  43  ii.  B.  121,  p.  4,502. 

Effect  of  agent's  knowledge  of  other  insur- 
ances. f^Ka  .Shannon  v.  Con  District  Mutual  Fire 
Ins.  Co.,  2  App.  U.  390,  p.  4540  ;  Parsons  v.  Vic- 
toria Mutual  Fire  Ins.  Co.,  29(!.  P.  22,  p.  4,501  ; 
Billimi/on  v.  Prorinciiil  In.i.  Co.  of  Canada,  2 
App.  R.  158  ;  S.  C,  3  Sup.  Ct.  R.  182,  p.  4549. 

As  to  the  power  of  an  agent  to  gr.int  an  insur- 
,.i  tn  transact  fire  and  inland  marine  insurance,  '  '"ice  in  his  own  favour  i)inding  on  the  company. 
iliile  their  original  charter  authori/ed  the  trans-  i  See  IVhitex.  The  Lancashin-  Ins.  Co.,  27  Chy.  01. 
Iicti'iii  of  fire  and  marine  insurance,  without  dis- 


SlKETV. 

I.  Fire  Insurance. 
1.   Insurance  Companies. 
(a)  Generally. 
Ilefendants  were  licensed  under  31  Vict.  c.  48, 


Itinfti'in  of  ocean  from  inland  marine  : — Held, 
fiifnniiig  the  decree  of  Proudfoot,  V.C,  (20  Chy. 
|J.M.  tli.it  the  holders  of  ocean  marine  policies. 


2.   Payment  of  Premiums. 
See  Benso)i  v.  Ijttaira  Ai/riculturnl  Ins.  Co,  42 


lh.i,:li  resident  m  Canada,  were  not,   tm  the  ,  q    g   282,  p.  4501  ;  John.^on    v.   The    Proriucial 
bv ivmcyi.f  the  deeiulants,  entitled  to  rank  as  jy,,,    (.„__   07  c.    P.    404,   p.   4.531,  Cauthirr  v. 
Iwhtirsonthe  fund  deposited  with  the  govern-  ■  i^Taterloo  Ins.  Co.,  44  Q.  B.  490,  p.  4548. 
lliiit  lit  Canada.     Under  that  act,   companies  j 

tonnning  themselves  to  ocean  marine  insurance  

lertnot  l.oun.1  to  make  a  deposit  or  "btain  a  |      3    ;„,^,,;„^  Receipts- Liahilit y  heforc  Issue  of 

■cense.    Held,  also,  that  under  38  Vict   c.  20,  |  Policn  ' 

\,  it  was  the  duty  of  the  assignee  to  determine  : 

ke  right  of  the  policy  holders  to  rank  upon  the  \      For  the  premium  payable  on  an  interim  insur- 

ppoait ;  ami  uot  merely  to  report  the  claims  |  ance  on  a  stock  of  }{oods,  instead  of  a  cash  pay- 
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nifiit,  tho  UK""*  rpcrivod  tlie  unto  of  tho  iiiHiinMl  I 
payiklilu  nil  tliu  IhI  of  tlie  iiL'xt  luiiiith,  giving  him  I 
a  rei'uipt  im  for  chhIi      It  was  (irovctl  tluit,  I'xouitt 
in  tliu  >'iiit*i  of  farm  rlNUn,   \tliore  iiotuH  tiii){ht  i>ti  ! 
recuivtiil,  for  wiiicli  tliuru  wiih  a  priiiteil  form  on  : 
whicli  tliiH  oiiu  wan  lilluil  in,  tin-  agt-nt  liail  no  j 
autlioi  ity  to  ri'CL'ivo  iiaymcnt  otliurwisu  tiiaii  in  i 
caHh.    Suiiililc,  tiiat  tlic  i'om|iniiy  wuw.  notiiouiul  | 
by  tliu  agciit'n  act  in  ncofiptiiij,'  [layint'iit  otlier- 
wiao  tliaii  im  aiitliori/.uil.      hy  :\  ineinorainluni  on 
tlie  note,  till!  iiiKiiraiict'lM^'ftiiii  iivoidod  if  tlir'.oto  j 
wen:   not  paid   at    maturity.     'I'liu  notu,  niadu 
on  tilt!  7tli  of  (tctolicr,  wiiH  |>.iyatilo  on  tho  Itit  of 
Novemltor.     The  iilaintillpaiil  !f'Jr)..'{(i  on  ai'i'imnt  j 
on    the  '-'"til  (»i'toi)er,    tlio   not)  heiii),'  for   ?f40.  1 
The  tire  took  ]ilaoe  on  tliat  night.      It  appeared  | 
that  tlie  agent  on  tlio  nteeipt  of  the  notiee  from  i 
the  eompany  that  they  h.\d  eaneelled  tlie  rink,  I 
wrote  to  tho  plaintiff,   after  tiie  lire,  lull  liefore 


the  maturity  of  tiie  note,  returning  him  tlie  iiot> 
aid  thereon,   whielt  the  plaintiff 
retained,  and  did  not  afterwards  jiay  or  offer  to 


and  the  auin 


pay  the  note  :  Held,  that  the  insunineo  wiv« 
avoided,  the  premium  never  hiiviiig  lieen  paiil. 
Jii/iiiKiiH  V.  Till'  I'mnnrhd  Ina.  ('o.,'l'  ( '.  I'.  4(i4. 

The  plaintiff',  a  hardware  merehant,  as  also  a 
large  wool  Imyer,  discounted  paper  with  his 
hankers  for  wool  imrchases  on  the  security  of 
warehouse  receipts  therefor,  and  at  the  same 
time  he  signed  and  delivered  to  the  defendants' 
local  agent,  who  was  also  tho  hank  agent,  a]ipli- 
cations  for  insuraiu.'e  on  the  wool,  to  lie  held  liy 
the  liank  as  further  security.  The  agent  either 
charged  the  plaintiff  with  the  amount  of  the  pre- 
iniuni.s  in  his  hank  account  or  received  it  in  cash, 
but  did  not  then  till  in  defendants'  printed  form 
of  interim  receipt,  or  sign  a  written  receipt  or 
contract  of  any  kind  professing  to  hind  the  com- 
pany, stating  th.it  he  was  too  Imsy  to  do  so.  Ho 
informed  the  head  otlice  of  the  insurances,  hut 
not  of  the  mode  of  ell'ecting  them,  and  after  tho 
loss  remitted  the  amount  of  the  preiniuins  and 
'•r-ite  out  and  signed  receipts,  copying  an  old 
pi  ..ted  form.  There  was  no  evidenco  of  any 
express  authority  to  tho  agent  to  outer  into 
verbal  contracts,  while  the  ap)ilicatioiis  stated 
that  the  insurances  were  on  the  usual  terms  and 
couilitions  of  the  company.  One  of  the  condi- 
tions of  defendants'  policy  was,  that  no  receipt 
or  ncknowledgnicnt  of  insurance  should  he  bind- 
ing' unless  made  by  and  on  one  of  defendants' 
printed  forms,  and  .signed  by  their  authorized 
agent.  In  an  action  on  eiiuitable  grounds,  sot- 
ting uj)  insurances  by  interim  receipts  : — Htdd, 
that  the  causes  of  action  were  not  proved.  Held, 
also,  that  even  if  the  policy  should  betleeined  to 
be  without  conditions,  the  conditions  endorsed 
not  being  in  accordance  with  the  statute,  still 
these  conditions  might  be  looked  at  with  refer- 
ence to  the  agent's  authority,  as  being  a  public 
declaration  of  defendants'  proposed  mode  of 
dealing  with  the  public.  Pdisons  v.  The  Queen 
In«.  Co.,  20  C.  P.  188. 

B.,  who  was  the  agent  in  Montreal  of  two  in- 
surance companies,  had  authority  from  one  to 
accept  marine  risks  to  a  sum  not  exceeding 
$5,000.  An  ap])lication  having  been  accepted 
by  B.  to  grant  an  insurance  for  ^7,700,  he  imme- 
diately directed  his  clerks  to  enter  a  memoran- 
dum of  application  and  acceptance  in  the  books 
of  the  other  company  of  u  re-insurance  of  ^'2,700, 
which  was  done,  thus  limiting  the  liability  of  the 
first  company  to  $5,000 ;  but  no  notice  was  given 


of  tho  re  inmirnncu  to  the  re-iiiRurini,'  i. m 
until  after  a  Iohn  occurred  :  Held,  tinf  fi,,.' 
of  there  having  been  an  entry  iiiadi' ni  Utr  n, 
cation  for  anil  at'ce'ptaiict'  of  the  ri^k  li\  tlici 
of  the  agent  wiin  Mullieiciit,  and  the  aiiiiMin 
re-iiiNiireil  having  been  paid,  the  euiii|i,\iiy  c. 
not  riHMiver  back  the  amount,  altliou;.'li  mi>c 
ticate  of  iliHiirance  had  ever  been  \*Hnv<\  |,y 
conipanv  to  the  other  ;  the  ovideiiec  in  tliiM'. 
negativing  entirely  anything  like  nula  t\,\^ 
the  part  of  tliu  agent  in  the  tiaiiN.i.  tmn. 
I'ltiiitilii  Fill' mill  Miirini'  liia.  Co,  v.  Tin  \l',, 
/ill.  r,,.,  M  Chy.  '-'(14. 

The  agent  of  the  plaintiffs  etrectcl  a  |-,.  in 
aneo  with  the  agent  of  tho  di'feinl  oit-i,  Imt 
not  |iay  the  amount  of  the  HtijMilatiil  iircmj 
the  jilaintitrs  alleging  that  it  w;i'i  lln'  inxtni 
agents  to  give  each  other  credit  for  .«iiili 
niiunis,  <uid  settle  at  tho  end  of  the  hmutli,  u 
the  balance,  if  any,  was  paid  by  onu  to  tlic  nt 
The  existence  of  this  custom  w/is  cicnir,!  |iy 
defendants,  and  it  was  shown  that  tlir  ileleiul; 
re(piired  all  premiums  on  ntinsuraiu'i'H  tu 
|iaid  to  their  agents  in  cash,  the  Mami'  .u 
ordinary  insurances,  before  tln^  insurainu  ^In 
be  consiclered  binding,  and  that  this  wm  kin 
to  the  agent  ol  the  plaiiititl's.  A  lii>.s  Im 
occurred,  the  plaintilfs  soiight  to  ciiiiiiiil  , 
nieiit  of  the  amount  of  siu'li  reinsiiraiic  ■,  liiit 
court,  under  the  circumstances  -Held,  tli.it 
defendants  were  not  bound  by  wli.it  Imd  ti 
place  between  the  agents,  and  disiiiis.suil  tliu  I 
with  costs.  T/ie  H'lxfirii  Ins.  ('u.  v,  7'/(c  / 
rincial  I  UK.  Co.,  '2ii  Cliy.  ,")(JI. 

See   .yfcQuefn    v.    /'/iii'u!.c  .Uufii'it  lu.i,  (',, 
C.  v.  511,  p.  4.")45. 


See  also   Cmiijiton   v.   .Uirnnitilc  lim.  C 
t'hy.  3;{4. 


'.■«., 


4.    H'mh  iHnnriil. 

A  policy  on  a  "grist  mill  "  covers  not  imiy 
building,  but  alaoth  •.  lixed  and  innvaMf  iiiul 
ery  in  it.     Sliiinuoii  v.  d'niv  DiMriii  ,\liilii,il  i 

Co.,  2  App.  11.  :mi. 

See  /'rirmiiin  v.  The  (Jiiern  /ii.i.  Cn,,  'jy  i 
188,  p.  4547. 

5.   Inlrrext  of  lunuinl. 

(a)   Id'ol  I'ro/K'rli/. 

The  plaintiff  owned  certain  l.mil.  mi  wh 
there  were  Imildings  erected,  iimlira  iIit 
his  father,  having  )iaid  if'M)  for  it,  wliifh  lit 
raised   by  a  mortgage   cm  the    lanil   t"  "iv 
Afterwarils,  in  consoiiuence  of  1" 
said,  about  a  girl,  he  rocimvev         ..  i:ii: 
father,  the  consideratini:  i.  i'Ut; 

to  the  mortgage.     'I'  aiIj-' 

continued  to  reside  <  iklliu  iaiiu, 

tho  rents  and  profit  M-iore,  ami  paviiig 

the  mortgage,  which  had  redn     1  to  S) 

It  was  understood  Im  I  Weil  I  them  i.atiiefatl 
was  merely  to  hold  tho  laml  lor  j  laintitf,! 
was  to  roconvey  whenever  the  pi.iiniili  wisli 
which  the  father  stated  ho  wa.s  always  ri.*ly 
do.  While  the  father  so  held  tlif  \m\ 
plaintiff  effecte.  1  an  insurance  on  tlie  Iniililings 
Held,  that  he  hail  an  insurable  interest  tliere 
Pettl'/rew  v.  The  Grawl  River  Faiiiun'  J/*' 
Ash.' Co.,  28  C.  P.  70. 


: ' ."  M 


I  to  till!  re-iii^iT'iiK  fimiwiy 
■curriHl  :  Hl'M,  tint  tlic  (a,.t 
.ii  iin  «iitry  mii.l«' ni  tl,v  iiin.li. 

■  itaiii f  ll>^'  '■''•''  ''>  tlx'lirlt 

iliiHii'ii'iit,  mill  tlm  ammint  *i 
|m:i'11  \>Mi\,  tlic  i-niiiiMuy  iduM 
\vr  amount,  altlimiu'li  H"  ivrli. 
liail  tivci"  lii'mi  '""iii'l  liy  'iiw 
hur  ;  tliu  oviiUnio!  ill  tliiuaiiw 
y  aiiytliiiiK  lik''  '" '''^  Mmun 
liiMit  ill  tlie  tiaiiwn  tiHii,  Thr 
MilliiK'  /'IS.  ''"•  ^'^    /Vm  llM(>r,, 

„.  iiliiiiititTn  etVect'-l  ii  re  iiiHur- 

,.ut    of    ttui    lll'full'l:lllt^,llUt4l4 

uiit  of  till)  Rtiimliitr.l  i.niiimm, 
^^u^^t  Umt  it  win  Uim  •  ii.<tMiip,f 

!yM'\\    otliur    .TlMlit    f(.l-    Jill'll  w- 

[cat  tlusciiilof  the  iiKintli,  wWii 
IV,  WiVH  I'^vi'l  >'y  """'  *■"  '^'"'  "''"^'' 
"tliirt  custom  was  ilciu.a  l.y  tU 
it  was  uliuwii  tliat  tlw  ilil'iMiani.ti 
.miuiun  <Mi  rriii^uraiiciH  t..  I* 
KcutH  iu  chhIi,  the  «;uiit;  iw  in 
licox,  Uefoi'i'  tlif  iiiHuraiicL'  nli.rtiH 

iuiliii".  '""^  *•'"**'  *■'''"  "'"  '*""^*"  I 
I   thii"  lAaintilVs.     A  l'"s  Invii,^ 

l.hiiiitills  Hou^lit  to  foiMihl  i.iy.  1 
luiHtofsuolin^iusuvaiir.,  mtth, 
10  circuinstanci's  -  l.-l' .  tbt  the 
,•1.  „„t  Uouiul  liy  wliat  U;iil  t:ik..n 
the  ai^ciits,  ami  ili-diiisHcl  tkli'I 
"/„.  n^i'sUrn  //I".  ''"■  V.  '/'A.'  /V, 
,,  itiChy.  TitU. 

»   V.   niiii-iiic  Mii'nnl  III-'.  !'•.,■'. 
4r)45. 


4.  nixkx  iMitml. 
,n  "yri»tmiU"<'ovi'iMii..t(mlytlw| 
lals.,thMixoaaml".ovaUk-mwm. 
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•2',t  I', 


Is.   Inf're'<t  of  Inmrni 
(a)   AV"'  l'r<>l><-i-'<J- 
|i,F  owucl   cert^vin   la.M,  mi  rtcb 

^:-„g>l*5(H)tor.t,w!u,h'      . 

J  mortgage  o"  the 
liii  cousutiufiice  oi 
girl,  he  re-.novcy 
ouaitleratii'ii 

I^W'^-. ,  ''' 

1  ll;Hllle  1' 

1,1  pvotit 
iii,  which  ■ 

l-atoo'l  l.-iwcii.  ■..-■  ... 

;„h..hlthcUu.l     0.-=         !'■"      ; 

vey  whenever  the  in  auul«^J 
therstateabuwas^awu^^r.) 

ehaaarrn.ural.le  interest  tg 
TkeGrawl  Rice,'  Farvm  W' 
C.  P.  70. 


(1))  Pfrnnnnf  Pri>)ifrh/. 

When  wiirelioUHc  rci't'i|)tH  given  on  goodi*  an; 
tniinter'''''  to  11  hank  an  collateral  Hecurity  tor 
,hKoUiitt :  llelil,  that  the  owner  haH  iitill  an 
insiiralilc  iiiteruHt  in  the  goocU.  I'aiHiniM  v.  Tlif 
'        /„..  To.. 'JIM;.  I'.  188. 


tn 


•«ltll-t:miiill( 

,ikvUoliiii'i.ukii| 

■  tore,  aii'l  W"'»l' 
v\  rclr    a  t"  ■" 
thfiii     ..athetatM 


|)eft;ii<laiita  inMuroil  the  iilnintilf,  a  niarrieil 
wiiiiwii.  lor  .'?1,(HK),  on  iv  goni;ral  Mtockiii  trade 
„t  LfnicirifH,  which  had  hcen  heinieatlicd  to  her 
'nr  tier  !<oli'  and  Mcjtarate  imc.  After  the  testa- 
t„r'j  (lentil,  her  hiishand,  who  was  the  sole  exe- 
jntiiriif  tlie  will,  carried  on  the  business  in  his 
fiifn  iiiuiie  «ith  heriiec|uiescenoe  :  Meld,  allirui- 
,i,gtli<'jii.k''iient  of  Siragge.C,  CJfiChy  lUl,) 
.||.,t  ^|,i.  liad  an  insurahli!  interest  in  the  gomls, 
fhicli  the  husband  clearly  held  as  trustee  for 
liff  HkiI'I'  v.  The  S/iiiiil(inl  Fire  In*.  Co.,  4 
Alt.  1!.  •■•'•"• 

0,  (',))i(/iV ('(/».<,  JlfjinnenffitioiiM,  Concealmtnl, 
U'lirniiifi/. 

(a)  It'eiiintlli/, 

InefTeotiiig  insiirnnees  the  uiipliuant  is  Ixmnd 

j  j^iiinlie  tnu!  answers  to  the  (|ue8tions  put  by  the 

I  niiDiaiiV  ;  if  he  does  not,  and  inisreiiresents  the 

riik  ill  "I'y  way,  it  will  invalidate  the  policy, 

(jm(v.  T'Iih  (.'itiitiii'  /"•I.  <-'o.,  -7  t'hy 


l-Jl. 


(Ill  Descriptiiiii  of  Properly  or  PremheH. 

A  iiiiliiy  on  four  dwelling  houses  provided  that 

illstiiteiiieiits  contained  in  the  application,  which 

must  Iw  i"  writing  and  signed  by  the  applicant 

Urliy  liis  authority,  would  be  taken  to  be  war- 

[raiiteil  liy  the  assured,  and  * '  if  any  niisrepresen- 

tjti"ii  nr  iiiiicealinent  of  facts  has  been  made  in 

t!i.  aiililaiitioii,  or  if  ho  (the  ap|)licant)  .shall  in 

jiiv  luiuuier  make  any  attempt  to  defraud  this 

Ci.iiiiiiHiy,  tlie  policy  shall  be  void."     The  defen- 

(hnt*  ill  tlieir  plea,  after  setting  out  this  condi- 

ItiMiu  alleged   that    the   insured  concealed   from 

till  the  fiiet  that  the  insured  premises  were 

|i  u  t  laiiil  iiiiniediately  oppoiiito  to  a  blacksmith 

.    .,  which  fact  was  one  material  for  the  con- 

i;.:  aiiiii  111  the  risk  attending  the  application  ; 

j;, ;  ;hia  liy  reason  of  such  concealment  the  policy 

1- nine  viiicl.     At  the  foot  of  the  aiiplication  it 

¥1*  agreed  that  the  survey  and  diagraDi  should 

|i  nu  a  (lart  of  the  contract,  and  that  if  the  agent 

liiiiiiiiiniiaiiy  tilled  up  the  application  he  should 

that  case  he  the  agent  of   the  applicant,  anil 

it  111  tlie  eoiiiiiaiiy.     J  t  appeared  that  in  answer 

Ij  tliij  i|nestion  in  tlie  application — "  Hxternal 

.«l"isiiiea.    AVliat   is   the  distance,  occupation, 

teriala  of  all  buildings  within  one  hundred 

:t       the  di..-tance  of  certain  buihlings  from 

»•  iii.>iiieil  was  stated,  and  a  sketch  wiw  given 

tilt  kick  shewing  their  [losition.     The  insur- 

i«w.i-i  ttVected  through  the  defendants'  agent, 

III"  with  the  husband  of  the  insured  measured 

ihtaiiee  from  the  other  buildings,  and  told 

that  it  was  unnecessary  to  put  in  a  black- 

h»  shop  on  the  other  side  of   the   street, 

;hty  -!x  feet  distant: — Held,  Wilson,  .1,,  dis- 

itu;..  that  till     ilea  was  not  proved,  for  the 

'eiice  was  not   ,  it  upon  the  ground  of  war- 

it.v,  hut  iiu  the  eiiiicealment  of  a  material  fact ; 

accordiug  to  the  evidence   there   was  no 

ealmeir    nor    was    the    blacksmith's   shop 

iteiialtij  the  risk.     Per  Wilson,  J.,  the  plain- 


tiff was  biiuiid  by  the  application,  and  it  niiiHt  be 
inferred  that  the  fai'l  was  material  and  was 
agreed  to  as  such  by  the  parties,  lit  iiMtni  v.  Tlii- 
ni/fiini  .\ijrU-iilhiiiil  tin.  In.,  -ll' (^.   II.  OH'.'. 

One  of  the  iMtnditions  of  the  policy  proviiled 
that  the  misrepresentation  or  coinealmeiit  of 
facts  in  the  a[>plieatiiin,  or  attempt  to  defraud 
the  company,  slmuld  avuid  the  policy.  'I'd  the 
ijUestion  in  the  application  whether  there  was 
any  building  within  one  hundred  fcit  of  tlic 
assureil  premisi's,  it  was  answered  that  there  was 
none  ;  Meld,  that  the  existence  of  a  small  build- 
ing ii.sid  as  a  wat«r-closet  within  fort.v-six  feet  of 
the  iiiHured  premises,  wliiidi  had  nothing  to  do 
with  the  tire,  and  in  no  way  inereaseil  the  risk, 
did  not  invalidate  the  policy,  an  the  cniiditioii 
contemplated  a  fraudulent  concealment  only, 
which  was  imt  alleged,  and  belin'e  acce|itiiig  the 
risk  the  agent,  as  his  iiiMtructions  rei|uired  him, 
hail  inspected  and  made  a  survey  of  the  [iremises. 
Xnmi/i/ir  V,  The  Oltdira  Aijricitlliinil  Inn,  Co., 
43  y.  B.  I'Jl. 

To  an  action  on  a  ]ioliey  of  insurance  against 
firo  on  a  stock  of  goods,  defendants  pleaded,  set- 
ting up  a  eiiiidition  nf  the  pnliey.  that  the  a|ipli- 
cation,     survey,    and    diagram,    and    all    things 
therein  cmitained  should  be  taken  and  eon.sidured 
as  part  of  the  policy,  and  that  if  the  applicant 
should  make  an  erroiieiiiis  nr  untrue  representa- 
tion or  statement  therein,  or  omit  to  make  known 
any  fact  material  to  the  ri.sk,  the  [lolicy  should 
be  null  and  void  ;  and  averred  a  breach  of  war- 
rant.v  in  stating  that  there  were  im  luiildiugs  or 
premises  within  one  hundred   feet  of  that  con- 
taining the   insured  property   other   than  those 
mentioned  in   tin;  application,  survey,  and  dia- 
gram, whereas  there  were   other  Imildings,   de- 
scribing them.    The  application  cont.iined  twelve 
i|uestions,  none  <if  which  let'crred  to  the  existence 
of  buildings  within  one  liundied  feet,  which  the 
a]iplicant    was    re(|uired    to    answer   and    sign. 
Helow  the  (piestions  was  a  sipiare  space  headed 
Diagram,  with  a  note  on  the  north  and  west  sides 
thereof,    as   follows.     On    the    north;   "  .\  gents 
must  write  the  word  risk  in  red  on  the  pid()erty 
proposed  for  insurance,"  &c.     And  on  the  west: 
"  I'se   red    ink    for  lirick,"  itc.      "(iive  all  ex- 
posures within  one  hundred  feet,  and  mark  dis- 
tances   between  bnilding.s. "      llelow  this  space, 
and  at  the  foot  of  the  application,  was  the  tol- 
lowing :  "  It  is  hereby  expressly  agreed,  declared, 
and  warianteil.  that  eaih  and  every  of  the  an- 
swers as  .ibipvc  made  is  true,  and  that  the  same 
and  this  jipplication  and  siirviy,  and  the  diagram 
of  the   premises  herewith,  shall  be  [lai  t    i)f  the 
iiiHurance  contract  and  the  jiolicy  lieieliy  ap]died 
for,"  and  the  basis  of  the  company's  liabilities  ; 
and  then,  ;itter  providing  that  in  case  the  agent 
should  till  in  the  application  he  should  for  that 
purpose  be  the  applicant's  and  not  the  comiiany's 
agent,  and  for  the  case  of  the  use  of  stoves,  iStc, 
it  concluded,  "And  that  the  foregoing  is  a  full, 
just,  and  true  exposition  of  all  facts  and  circum- 
'  stances,    condition,   situation,   anil  value   of  the 
!  property  to  be  insured,  so  far  as  the  same  are 
'  material  to  the  risk.     Survey  in  all  cases  to  be 
I  signed  by  applicant,"  and  not  by  agent  ;-  Held, 
j  that  there  was  no  such  warranty  as  was  set  up, 
for  that  the  application  shewed  that  the  only 
warranty  was  as  to  the  answers  to  the  (piestiona 
submitted,  none  of  which  referred  to  the  distance 
of  buildings  within  one  hundred  feet :  that  the 
applicant  was  only  recpiired  to  make  known  such 
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buildings  as  M'ore  material  to  the  risk,  anil  it  was 
proved  that  the  buildings  omitted  were  not  of 
such  a  chamott  '■.  lVil.1011  v.  T/n'  Stiin-lard  Fire 
Jim.  Co.,  '-'DC.  t'.  308. 

One  of  the  (juestions  contained  in  the  printed 
form  of  apiiliuj  tion  for  insurance  on  a  steandjoat 
during  the  winter,  wliicli  was  that  used  in  insur- 
ing ))uilding8,  was  whether  the  stoves,  funnels, 
flues,  &c.,  eni[)loyed  for  heating  or  using  tire 
were  properly  secured,  to  which  the  answer  was 
"Kone. "  Tlie  application  was  tilled  up  l)y  the 
defendants'  agent,  and  on  the  liaek  was  written, 
"  No  tire  is  used  on  the  steamer  ;"  while  to  the 
question  specially  addressed  to  himself,  "Are 
there  any  other  circumstances  connected  with 
danger  of  tire  to  the  jiroperty  proposed  for  iu- 
surancc,"  liis  answt  r  was,  "No,"  and  th.at  he 
confidently  recommcniled  the  risk.  In  his  evi- 
dence at  the  trial  he  stated  that  the  plaintiff 
told  him  there  was  a  stove  on  board,  but  tliat 
there  would  l)e  no  tire  lighted  until  he  was  fitting 
up  in  the  spring  :  that  lie  turned  tct  hi^  book  of 
instructions,  and  when  plaintiti'  askeil  him  if  he 
could  light  a  fire  then,  he  said  certainly,  and  hij 
doing  so  would  not  atl'ect  the  policy.  The  book 
of  instructions  provided  that  the  risk  was  to 
include  ordinary  refitting  in  spring,  and  the 
policy  was  to  specify  the  kind  of  fuel  to  be 
burned  : — Held,  that  the  word  "None."  written 
after  the  (piestion  must  mean,  in  the  words  of 
the  (piestions,  that  there  were  no  stoves,  fun- 
nels, Hues,  and  other  api)aratns  employed  for 
heating  or  using  tire,  and  not  that  there  was 
no  stove  on  the  vessel  used  or  unused.  Held, 
also,  that  defendants  must  be  held  liable  on  the 
explanation  given  by  their  agent  to  plaintitT  as 
to  his  right  to  use  the  stove  for  refitting  pur- 
poses, which  tlie  risk  must  therefore  be  considered 
to  have  included.  Lyon  v.  Htadacona  Ins.  Co., 
44  Q.  B.  472. 

In  a  [)olicy  of  insurance  effected  by  the  plain- 
tiff for  a  year  in  a  mutual  company,  tlie  premises 
insured   were  described   as   a  two   story  lirick 
buihling,  &c.,  occujiied  as  a  tenement  dwelling. 
By  a  mcmoiandiini  afterwards  endorsed  on  the 
policy  the  building  was  aUowed  to  lie  "occupietl 
as  a  refreshment  room,   no  liquor  S(dd."     After- I 
wards   the   policy   was  renewed   by  a   renewal  < 
receipt  issued  under  sec.  3'2  of  the  Mutual  In- 
surance Act,  3()  Vict.   c.  44,  ().     The  building 
was  occupied  by  a  tenant  of  the  plaintiti',  and  it 
was  proved  that  licjuor  was  solil  in  the  building 
by  the  occujiant,  but  without  the  knowledge  or 
consent  of  the  insured.     The  defendants  set  up 
in  their  pleas  a  condition  of  the  policy,  that  if  the 
hazard  M'as  increased  by  any  means  within  the 
knowledge  of   the   assured  without  the  defen-  ' 
dants'  consent,  the  policy  should  be  void  ;  and  j 
alleged  that  liquor   was  sold  to  the  knowledge  [ 
of  the  insured,  and  witlumt  the  company's  con-  ! 
sent,  whereby  the  hazard  was  increaseti.     The  ! 
conditions  endorsed  on  the  policy  did  not  complj 
with   the   act    respecting  statutory   conditions, 
which  was   in  force   when   the  policy  was   re- 
newed :-   Held,  that  although  under  see.  30  of 
the  Mutual  Act,  which  retpiired  policies  to  be 
under  the  corporate  seal,  the  endorsement  when 
made,  lieing  after  the  execution  of  the  policy, 
might  not  then  lie  deemed  a  part  thereof,   it 
became  so  on  the  renewal  authorized  by  sec.  32 
of  the  act,  so  as  to  cause  the  policy  to  be  avoided 
for  tlie  unauthorized  sale  of  liquor  on  the  pre- 
mises.   Per  Wilson,  C  J. — Even  if  the  condition 


set  out  in  the  pleas  was  not  binding  on  ins 
as  not  in  accordance  with  the  statute,  tlic  d 
dants  might  set  up,  under  see.  40  of  tlie  M 
Act,  that  the  risk  was  increased  after  the  i 
ance  was  effected  by  reason  of  the  saK'  nf  ] 
(such  section  not  making  the  knowledye  o 
insured  essential),  whereby  the  \iu\'w\ 
avoided  ;  and  the  pleas  might  be  ;iiiicii(ie 
cordiugly.  Per  (Jalt,  J.  —  The  etlcct  iif 
memorandum  was,  to  alter  the  dcstri|iti(]ii 
to  include  the  provision  as  to  the  salu  nf  1 
in  such  description,  and  being  a  niattLr  u 
scription  it  was  binding  as  a  warranty,  ;iiul 
being  a  breach  thereof  tlie  policy  was  avd 
(/niit/itcr  V.  The  Cituadiaii  Mutual  Jus  Cu 
C.  P.  593. 

The  plaintiff,  upon  an  application  fur  insni 
being  read  over  to  him,  objected  to  tlio  dist 
stateil  in  t'  ;  diagram,  wliich  was  I'liddrsci 
the  application,  of  the  contiguous  buil(lin,>s. 
defendants'  agent,  C  M.  who  had  pivpaie 
diagram  after  a  personal  survey  of  tlie  jncii 
promised  to  measure  the  distance  and  mai; 
necessarj'  alterations  before  sending  it  ti 
head  office.  The  plaintiff  tliereuiMni  sif,'nci 
application,  but  the  agent  forwarded  it  wil 
having  made  the  corrections.  By  nw  ul 
conditions  of  the  policy  it  was  pi-uvickMl  tli 
an  agent  should  till  uj)  an  application,  he  si 
be  de  .  '  j  be  the  agent  for  that  puipi]; 
the  insured  and  not  of  the  conqiany  "  Imt 
company  will  be  responsible  for  all  surveys : 
by  their  agent  personally :" — Held,  atliniiiii) 
judgment  ><f  the  Common  Pleas,  (2(1  ('.  1'. 
p.  1808,)  that  the  diagram  was  a  survey  w 
the  meaning  of  the  above  proviso,  and  tli.a 
company,  therefore,  and  not  the  plaiiititl', 
resjionsible  for  its  inaccuracy.  SIiuiiikhi  y, 
JJastiugs  Mutual  Jii/i.  Co.,  2  App.  R.  St. 

Held,    affirming  the   above  judgment  ui 
C!oiirt  of  Error  and  Appeal,  that  with  nsjiei 
the  survey,  description  and  di.igram,  the  ass 
was  dealing  with  C.  M.,  not  as  liis  agent.  In 
the  agent  of  the  comp.any,  and  that  theiefmi. 
inaccuracy,  omissions,    or  errors   tliereiii 
those  of  the  fvgent  of  the  comjiany,  aetinj; 
the  scope  of  ins  deputed  authority,  ami 
the  assured.     /Jn-itiuiix  Mutual  Jure  Ins.  ' 
Shanuou,  2  Sup.  Ct.  il.  394. 

The  ajiplication  herein  contained  the  fdll^ 
memorandum:    "Annex  diagram  sluwiiii,' 
and  distance  of  all  buildings  witliin  ."i(Ki  kf 
the  insured  jiremises  ;  aM<l  the  ajiiiheatinii 
eluded:   "I  hereby  make  aiiiilicatinn  fur  ii 
ance  as  aliovc  specified,  and  I  deelaie  that 
•answers  to  the  above  (piestions  and  tliu  ilest 
tion    ill    the    annexed  diagram    are  tnio 
complete  in  all  particulars."    'I'lie  liaek  "1 
application  was  headed  "  Diagram,"  witli  li 
tioiis  as  to  filling  it  up.     In  the  pulley  it 
stated  that  the  apjdication  and  survey  is  lu 
referred  to  as  forming  part  of  the  [mliey. 
were   two  buildings,   one   18  x  20,  and  .111 
smaller  one,  within  TiOO  feet,  omitted  Iri'iii 
diagram  ;—  Semble,  that  the  diagiain  \v;is  a 
of  tue  application,  within  the  meaning  oltlio 
dition  making  the  statements  in  the  ajiplita 
warranties  ;  and  that  the  omission  nf  the 
buihlings,   at  ail  events  the  larger  mie,  w( 
avoid  the  policy  ;  but  that  tlie  statement  m 
diagram  of  a  buildiiig  being  I'.IO  feet  iiistva 
178  feet  was  so  slight  a  difi'ercnee  ,0  t.i  be  H" 
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xs  was  not  hiiuling  <m  iiisurtd, 
uce  with  the  statute,  the  iIli'uii- 
ip,  miller  aeo.  40  of  the  Mutual 
k  was  increast'il  after  thi;  iiisur- 
I  by  reason  of  the  sale  of  li(i«„r 
t  making  the  knowltMlj^e  <.f  the 
i\),    whereby    the    \"\\'k\    was 
le'pleiis  might  be  aiiu'iuleil  iic- 
Clalt,    J.  —The    etlVct   of   the 
IS,  to 'alter  the  (Icseriiitiou  so  as 
)rovi8ion  as  to  the  sale  of  liciimr 
tion,  and  being  a  matter  of  di- 
binding  as  a  warranty,  iiml  tliMi; 
thereof  the  policy  \v:is  ii\-«\<U. 
•  CiiiKul'Mi^  Mntunl  111*.  CiK,  i) 

upon  an  application  for  iiisuramc 
■  to  him,  objected  to  the  ilistaiiLt. 
liagram,  which  was  enilorse.l  mi 
,  of  the  eontigutws  ImiMings,  The 
iut  CI.  M.  who  ha<l  preimrtil  tht 
[  personal  survey  of  the  premises, 
■asure  the  distance  and  make  the 
rations  before   sending  it  t"  the 
•■he  plaintitr  thereupon  signed  the 
it  the  agent  forwarded  it  witliuut 
the  corrections.      Hy  <>ne  of  lin 
the  policy  it  was  provided  t hat  i! 
Id  till  up  an  application,  he  sho.iM 
be  the  agent   for  that  iiuvpose  .', 
.ud  not  of  the  coiapauy  "hut  the 
be  responsible  for  all  surveys  made 
tversonally:"-Held,  athrnnngte 

the  Common  I'leas,  ('Jd  ( '.  l',3S\ 
t  the  diagram  was  a  survey  within 
of  the  above  proviso,  and  that  the 
^refore,  and  not  the  plaintifl,  were 
i,r  its  inaccuracy.  Shunmn  v.  Ik- 
Uudl>i.s.  C'o.,-i  Al>l>-  h.  bl. 

rming  the  above  judgineiit  el  the 
,r  ami  Appeal,  that  with  resist  t" 
iescription  and  diagram,  the  ass.ir.l 
with  CM.,  not  as  Ins  agent,  hilt  ^ 
the  company,  and  that  tiereteieaiiy 

omissions,    or   errors   therein     . 
agent  of  the  company,  aetiiigvMthin 
Insdeputed  authority,  ami  not  «tl 

lln.'<rui'i.<  MiitiKtl  tu-e  /H.s. 
iup.  Ct.  k.  394. 
nation  herein  contained  the  follows 
,.    "Annex  diagram  shewing jiz 

all  particulars.^-     >  1'^,''^":V' , 
,.as\ieaded"  Diagram,    wbl'^ 

iUiiiK  it  up.     In  the  pohcv   t  «^ 
e  application  and  survey  is  l..Kh1 

.f.ni}ingpart.^U;M";0.^„„, 

emble,  that  the  diagram  «.>.«■ 

nation,  within  the  nieamngej^ 

,gthestatementsnithe    TM    I 

tnd  that  the  omission  et  tii       ■ 

kt  al  events  the  larger  01.  .       J 

ty;  but  that  the  staenie^^^^^^^^ 

a  building  being     '«'";,,,,„„  J 
8osligbtaditlerencu..otouc        • 


tcrial ;  ar.d  the  jury  having  found  in  plaintitT's 
tl'"reon,  the  court   would   not  interfere. 
Wilson,  ( ',.r.,  that  the  conditions  set 


faveur 
Scinble, 
nut  ill 

isee  p. 
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(c)   Stdteincnl  (inti)  Vdliir. 
ipplication   for  the   jiolioy  descrilted   the 


in  t'lio  sixth  (see   p.  4.-)41)  and  eleventh  plea    «t(.ck-in-trade  to  be  worth  .-5..(MX),  and  the  owner- 
!„„  4.-44)  wore  just  and  reasonable,  but  not    t'"»' "'  *,'.'"  *'"'"''^  '^'''l  '**"V'  '" '"'  ",'""-■  '^^'* 


,h,tset  .mt  in  the   eighth   plea,    (see  p.   4541.)    '^I'-f '«•  ''■•  j^'^^'-.'^'^f  *''"  ^'f ''%^['^'^;""ly  f -^ 
'  Tfie  OlUtwa  A./ricultural  Im.  Co.,  30    '""'  .^'"^  ^t''^^^  only  beh.nged  to  tile  two,  the  rest 

of  tlie  property  bulouging  to  them  m  separate 
and   part    to  the   wife   of  one.      The 


ifSe'dl  V. 

C.P.  1.^1  ■ 

One  of  the  pleas  set  uj)  that  the  insured  stated 
ill  the  aiiplication  that  there  were  was  only  one 
stove  on  the  premises,  whereas  there  were  two  :  — 
Held,  that  this  was  was  an  untrue  statement, 
whicii  avoided  the  policy.     Ih. 

To  a  ([uestion  contained  in  an  application  for 
iiisuiaiice,  "  Kor  what  purposes  are  the  premises 
occuijied  ■;"  the  answer  was  "Dwelling,  &," 
whiJi  the  h  ariied  judge  found  to  iiiean  "  &o. "  — 
Held,  that  this  meant  dwelling,  et  cetera  ;  and 
that  on  the  evidence  as  to  what  passed  between 
the  aiililieant  and  the  agent,  notice  was  given 
tliat  the  premises  were  occupied  for  another 
purpose  also—  a  drinking  saloon,  as  it  appeared. 
(mwdnck  V.  Tlui  Maiiu/actarcru  and  Mtrc/ianlx 
Uttliml  luMi-aitce  Cumpany  of  Canada,  43  Q.  B. 
5G3. 

It  appeareil  that  the  company's  agent  had 
the  fullest  knowledge  of  the  existence  of  the 
MJoon,  and  that  it  had  been  the  subject  of  dis- 
cussidu  l)etween  such  agent  and  the  applicant, 
aud  furtiier,  that  the  chief  agent  had  certitied 

outhe  hack  of  the  application  that  he  had  person-    condition,     situation,     value, 
ally  inspected  the   premises  and  recommended    property  to   be  insured'  did 
the  risk  -.—Held,  that  there  was  no  breach  of 
the  first  statutory  condition,   (R.   S.   O.  c.    1G2), 
lud  tiiat  tlie  plaintitf  was  entitled  to  recover.    Jb. 


portions,  and  part  to  the  wife  ot  one, 
statements  in  the  ap[ilication  were  ileclared  by 
the  insu.v  I  to  be  "a  just,  true,  and  full  exposi- 
tion of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the 
property  to  be  insured,  so  far  as  the  same  are 
known  to  me  an<l  are  material  to  the  risk.  Ami 
I  hereby  agree  and  consent  that  the  same  shall 
be  liehl  to  form  the  basis  of  the  li.iljjlities  of  said 
company,  and  be  binding  upon  me  as  material 
representations  in  reference  to  the  insurance  to 
be  granted  hereon."  It  was  left  to  the  jury  to 
say  whether  the  insured  made  any  misrepresen- 
tation or  misstatement  in  the  aiiplieation  for 
insurance,  or  any  fraudulent  claim  against  the 
coniiiany,  and  they  answered  in  the  negative  :— 
Hehl,  that  the  whole  declaration  was  (pialitied 
by  the  words  "so  far  as  the  same  are  known  to 
me  and  are  material  to  the  risk  :"  that  the  ipies- 
tion  asked  of  the  jury  was  substantially  a  (piestitm 
whether  the  value  was  stated  l)y  the  assured 
truly  so  far  as  known  to  him  ;  and  that  on  the 
evidence  their  timliug  could  not  be  disturbed. 
Hehl,  also,  tiiat  the  words  "  in  regard  to  the 

and    risk  of    the 

not  apply  to   the 

goods  being  joint  or  several  iiroperty,  and  that 

it  was  not  material  to  the  risk.     Kerr  v.    Tlie 

l/asliiKjs  Mutual  Fire  Im.  Co.,  41  Q.  U.  217. 


At  the  foot  of  an  ap[)l'i;ation  for  inaurance  on 

a  block  of  live  buihlings  under  one   roof,  there 

was  above  the   signature   of  the   applicant  an 

:  agreement,  declar.ition,  and  warranty,  that  if  the 

I  agent  of  the  company  tille<l  up  the  application, 

he  should  in  that  case  be  the  agent  of  the  a})pli 


No.  1,  of  the  statutory  conditions  endorsed  on 
policy  of  insurance  provided  that,    "if  any 


person  or  persons  shall  insure  his  or  their  build- 
ings or  goods,  and  shall  cause  the  s.ime  to  be 
described  otherwise  tiian  as  they  really  are,  to 
the  prejudice  of  the  eomiiaiiy,  or  shall  misrepre- 
cant,  ami  not  that  of  the  company.  The  plaintifl' i  sent  or  omit  to  communieate  any  cuciimstance 
signed  a  printed  form  of  application  in  blank,  j  which  is  material  to  be  nnule  known  to  the 
which  he  gave  to  the  agent,  telling  him  to  examine  e(nnpany  in  order  to  enal)le  them  to  judge  of  the 
the  Imildiiiga,  and  till  it  up.  This  the  agent  did  .  risk  thoy  undertake,  such  insniance  shall  lie  of 
iroin  an  examination  and  diagram  of  the  build-  no  force  in  respect  of  property  in  regard  to  which 
i'lgj which  he  had  made  on  a  previous  occasion  ;  i  the  misrepresentation  or  omission  is  made."  In 
aiid  in  answer  to  the  (piestion,  "Is  there  any  an  application  for  insurance  on  a  buihling  the 
other  factor  circumstance  affecting  the  risk  with  I  plaintiff  stated  its  estimated  cash  value  to  be 
which  it  is  necessary  that  the  company  should  ,  i^'JOO,  and  olitained  an  insurance  for  ><WlQ.  The 
W made acipiaiuted ';"  he  answered  "  No.  It  is  ,  jury  fouml  that  the  actual  cash  value  was  .'?4r)0, 
ilirst-class  building  in  every  respect  :  although  ;  but  that  his  estimate  was  made  in  good  faith, 
one  roof  covers  all,  there  isa  solid  brick  tire  wall  i  and  that  he  had  not  been  guilty  of  any  fraud  or 

misrepresentation  : — Hehl,  that  under  the  above 
condition  it  was  immaterial  whether  a  represen- 
tation of  any  fact  material  to  be  made  known  to 
the  defendants  to  enable  them  to  judge  of  the 
risk,  was  falsely  (i.  e.,  untruly  to  the  knowledge 
of  the  person  making  it)  or  fraudulently  made, 
ao  long  as  it  waa  in  fact  untrue  ;  and  that  the 
(piestion  of  value  being  such  a  material  fact,  and 
the  representation  relating  thereto  being  untrue, 
the  policy  was  avoided.  Slq  v.  Ottaira  Aijricul- 
tural  y;w.  Co.,  29  (J.  P.  5;")7.'  See  S.  C.  29  C.  P. 
28,  p.  4556. 


Wtweeii  each  store  or  buihling. "  The  defendants 
{set  this  up,  as  a  defence  under  the  statutory 
I  condition,  Xo  1.  There  waa  not,  as  a  fact,  such 
I  a  wall,  and  the  jury  found  that  this  was  a  luia- 
ilescriptinn  and  misstatement  of  a  fact  material 
jtwthe  risk  ••—Hehl,  Armour,  J.,  dissenting,  that 
[  the  iilaintiti'could  not  recover.  Per  Armour,  J., 
I iimler  the  circumstances,  set  (mt  in  the  report, 
j  the  fact  was  not  one  in  the  view  of  the  defeii- 
Idiuits  which  WiU)  material  to  the  risk,  nor  was 
[the  iniadescription  to  the  prejudice  of  the  coni- 
jpany,  Snwdi'ii  v.  Standard  hiKurancc.  Co.,  44 
ly.  B.  95.  Affirmed  on  Appeal,  See  16  L.  J.  N. 
h.  143. 

See  JohnUon  v.  Canada  Farmers  Mutual  Fire 
\Im.  Co.,  28  (J.  P.  211,  p.  4550  ;  Shannon  v.  The 
\Gm  DiMcl  Mutual  Fire  Ins.  Go.,  2  App.  390, 

lp.4546. 


Excessive  valuation  of  the  jiroperty  destroyed 
does  not  avoid  a  policy,  unless  shewn  to  have 
been  excessive  to  the  knowledge  of  the  assured. 
Parnons  v.    Tlie  Citizen:* /ns.  Co.,  43  Q.  B.  2«1. 

See  also  Ore^t  v.  Citizens  Ins,  Co.,  27  Chy.  121. 
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(d)  Stafemfiit  as  to  Title  and  Incumbrances, 

In  an  action  on  a  mutual  policy  of  insurance, 
it  appeared  that  to  enable  defendants'  local  agent 
to  (ill  in  the  application,  which  formed  part  of 
the  policy,  the  insured,  who  was  a  French 
Canadian  and  unable  to  read  or  write,  truly 
stated  to  tliu  agent  all  the  facts  material  to  the 
risk,  including  those  relative  to  title  and  incum- 
brances ;  and  the  agent  tlien  tilled  in  the  appli- 
cation, OS  also  the  plaintiff's  name,  which  he 
signed  ivs  a  marksman  ;  but,  in  so  tilling  it  in, 
the  agent,  witliout  the  authority  or  knowledge 
of  the  insured,  misstrted  the  facts  as  to  the  title 
and  incumbrances  :  —  Held,  that  defendants, 
under  the  circumstances,  must  bo  restrained  in 
equity  from  setting  up,  under  the  terms  of  the 
statute,  3()  Vict.  c.  44,  s.  Sd,  ().,  or  of  the  con- 
ditions on  the  policy,  the  act  of  their  own  agent 
as  an  avoidance  of  the  policy.  A  second  policy 
in  which,  as  before,  the  application  was  tilled  in 
by  the  agent,  but  the  plaintiff  had  the  benefit 
of  the  services  of  his  son,  who  was  able  to  read 
and  write,  and  who  acted  as  his  agent  in  pro- 
curing the  insurance,  and  signed  his  name  to  the 
application,  was  on  that  ground  distinguished 
from  the  above,  and  the  policy  held  void. 
Cliatillon  v.  The  Canadian  Mutual  Fire  Ins.  Co., 
27  C.  P.  450. 

Held,  that  a  vendor's  lien  for  unpaid  purchase 
money,  according  to  the  law  of  Quebec,  of  land 
situate  in  that  province,  is  an  incumbrance 
within  the  meaning  of  the  question  in  that 
behalf  in  the  application.     lb. 

Held,  also,  that  a  person  may  truly  state  that 
he  owns  a  building  erected  on  the  land,  notwith- 
standing such  vendor's  lien  ;  and  also  that  he 
occupies  such  building,  notwithstanding  that  his 
son  and  son-in-law  live  with  him.     lb. 

One  (t.  having  effected  an  insurance  on  a 
house,  conveyed  the  premises  in  fee  to  the  plain- 
tiff, who,  on  the  same  day,  mortgaged  them 
back  to  G.  for  a  large  porfion  of  the  purchase 
money.  G.  sub8e(jueutly  assigned  tlie  policy 
to  the  plaintiff,  and  obtained  ilefendants  con- 
sent thereto,  but  witliout  notifying  them  of  the 
incumbrance.  The  premises  having  been  de- 
stroyed by  tire,  and  plaintiff  having  sued  defen- 
dants on  the  policy,  they  pleaded,  setting  up  a 
condition  reijuiring  incumbrances  affecting  the 
property  at  the  time  of  insurance  to  be  men- 
tioned in  the  application,  and  any  subsequent 
incumbrance  to  be  notified  to  the  secretary  in 
writing  and  his  consent  obtained  thereto,  other- 
wise the  policy  to  be  void  :  and  averring  that 
after  the  granting  the  policy  to  G.,  and  at  the 
time  of  the  transfer  to  plaintiff,  the  property 
was  incumbered  by  plaintiff's  mortgage  to  G., 
whereby  the  policy  became  void  : — Held,  that 
the  plea  sufficiently  raised  the  defence  as  to  the 
incumbrance,  and  that  the  defendants  must 
succeed,  though  it  might  have  been  better  to 
plead  that  the  plaintiff  fraudulently  procured 
defendants'  conicnt  to  the  assignment  to  him, 
without  communicating  the  existence  of  the 
mortgage.  Parker  v.  Agricultural  Mutual  Ins. 
Co.,  28  O.  P.  80. 

In  an  action  on  a  policy  of  insurance  against 
fire  on  a  frame  building,  the  defendants  pleaded 
that  by  a  condition  of  the  policy  the  application 
was  made  a  uart  .and  condition  of  the  insurance 
contract,  and  that  by  said  application  the  plain- 


I  tiff  covenanted  that  the  same  was  a  just 

'  and  true  exposition  of  all  the  facts  and  circ 

stances,  so  far  as  known  to  the  ap]ilic:int 

material  to  the  risk,  and  that  the  plain titl  fnl 

and  fraudulently  represented  that  liu  w.i^ 

owner  of  the  land  on  which  the  insuroil  pMh 

was  situate,  and  that  no  other  persini  hail 

'  interest  therein,  whereas  he  was  in  it  sulIi  uvr 

I  which  were  facts  material  to  be  kinnvn  tn 

I  defendants  and  to  the  risk,  whereliy  tlif  in 

ance  was  not  in  force.     TJie  defence  wns  In 

on  the  answers  to  the  questions:  1.  "State 

'  nature  of  your  title,  whetlier  fee  simple," 

"If  others  are  interested,  give  iianif ,  inter 

and  value."      Answer.    "Owner."      2.  "\\ 

incumbrance,  if  any,  is  now  on  saiil  jiiopuit' 

Answer.  ' '  ^60  balance  of  payment,  to  lie  j 

in  four  years."     It  appeared  that  tlio  appli' 

purchased  the  land  from  a  minor  for  jfOo  t( 

'  paid  for,  and  tlie  deed  to  be  given  in  fdurye 

when  the  minor  became  of  age  ;  and  tliiit 

house  was  so  built  as  to  be  capalile  of  iviiinv 

and  it  was  admitted  that  all  these  f.uts  w 

known  to  the  defendants'  agent  wlien  he  t 

i  the  application.     There  was  no  condition  on 

policy  making  the  application  a  part  iuk]  out 

tion  of  the  insurance  contract,  but  it  was  ur 

that  because  by  the  terms  of  tlie  applicatini 

!  was  expressly  so   made   the   condition  ther 

'  contained,  as  alleged  in  the  plea,  coulil  lie  si. 

1  up  : — Held,  that  tlie  plea  was  not  so  pltailu.l 

to  enable  defendants  to  take  advantage  of  i 

condition  relied  upon.     Held,  also,  that  the  p 

j  was  in  fact  disproved,  for  that  the  plaintii 

I  title  and   interest,   as   also   the   iuouinbranc 

were  communicated  according  to  tlie  triitl], 

I  that  the  plaintiff  was  the  owner  of  the  hoiii 

I  and  in  a  sense  also  of  the  land  under  tlie  agri 

I  ment  for  the  purchase  thereof,  and  tiiat  tlit 

I  was  an  incumbrance  of  3'iO.      liroi/dn  v.  7 

I  Manujacturers  and  Merclinnt.i'  Mutuiil  F'm  h 

I  Co.,  29  C.  P.  414. 

I      In  an  application,  dated  Ist  March,  1876,: 
I  insurance  in  a  mutual  company  for  .«otlO  tin 
!  saw  mill,  in  answer  to  the  question:  "Inciii 
I  brances.      Is  the  property  inortgaguil 
state  the  amount.     Is  there  any  insurance 
the  mortgagee  ?  "  the  applicant  answered, 
\  8500  mortgage.    In  case  of  loss,  payable  to  Mi 
I  as  interest   may  appear,"  without  mentiuu; 
I  another  mortgage  for  ^1000  on  the  prDpert 
This  application  was  one  of  three  aiiplicatii 
'  made  at  the  same  time,  and  forming  one  :ra 
i  action,  and  though  each  was  on  diH'ereiit  Iniil 
;  ings  all  were  on  the  same  piece  of  land,  4| 
i  In  one  of  such  other  applioatioiiH,  in  answer 
j  the  question,    "What  incuiubrauce,  if  any. 
now  on  said  property  ?  "  the  answer  was,  81, 
mortgage   on   this  and   saw  mill  property 
insured  in  this  company  ;  Ist  of  Marci 
tion  takes  effect  on  saw  mill  "  :— Held,  iiiui 
these  circumstances,  there  was  no  misreprenent 
tion  as  to  incumbrances,  and  that  the  cumpai 
had  notice  in  writing  of  the  truth  with  regard 
them,  by  means  of  the  two  appUcatiniis,  wMi 
referred  to  each  other.    McOuqan  v.  Thf  ilm 
facturers  and  Merchants'  Mutual  fire  hi.  Co 
29  C.  P.  494. 

The  plaintiff  in  his  application  for  iniurui 
with  defendants,  a  mutual  insurance  cniupu] 
answereil  "Yes"  to  the  question,  "DoestI 
property  to  be  insured  belong  exchisirely  i 
you?"  and  to  the  question,   " If  eucumta 
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t  the  same  was  a  just,  full, 
of  all  the  facts  ;ii\il  circiiin- 
nown  to  the  awln^aut  imd 
and  that  the  plaintitV  lulsely 
enresented  that  hi;   w;is  the 
n  which  the  iusuro.l  propurty 
lat  no  other  person  hivl  an 
lereas  he  was  not  such  owner, 
material  to  he  knowii  tu  the 
the  risk,  whereby  the  iiisur- 
irce.     Tlie  defence  was  liiiscd 
the  (luestions  :  1.  "State  the 
tie    whether  fee  simple,"  &c. 
terested,  give  name,  interest, 
swer.   "Owner.        2.      \\hat 
ny   is  now  on  said  piopBrty ' 
lance  of  payment,  to  lie  i)ai,l 
[t  appeared  that  the  aiiiilicMit 
lul  from  a  minor  for  ^ftit),  to  he 
deed  to  he  given  in  four  years, 
hecame  of  age  ;  au.l  that  the 
It  as  to  be  capable  ot   r.'umval; 
tted  that  all  these  fiuts  were 
lefendants'  agent  when  he  to»k 

There  was  no  coiKlition  on  the 
,6  application  a  part  ami  eondi- 
ranee  contract,  but  it  was  urge.1 
■  the  terms  of  the  application  ii 
30  made  the  condition  therein 
leged  in  the  plea,  could  1)6  s„,et 
t  the  plea  was  not  so  pleade.l  m 
llants  to  take  advantage  of  the 

umi  Held,  also,  that  the  Plea 
sproved,  for  that  the  plaintitf. 
rest  as  also  the  mouinhraiices, 
cate'd  according  to  the  truth,  m 
iff  was  the  owner  of  the  home, 
also  of  the  land  under  the  agree. 
purchase  thereof,  and  that  there 
Fbrance   of    «t>0.       «''".'/""  v.  Iht 

nation,  dated  1st  ^I-ycli  Ije  .or 
a  mutual  company  for  *;U*^^  ""  . 
nswer  to  the  question  :"  Incum- 
he  property  mortgaged'    It  so, 
;„nt^    Is  there  any  insuranoe  ly 
■^      theapplicantanswered"   e., 
In  case  of  loss,  payable  to  MiU 
tav  appear,"  without  mentiouiug 
SLe  W  «10(K.  on  the  pro,,eny 
^on  was  one  of  three  ain)lK'al..M 
Zie  time,  au.l  forming  one  tr» 
r«h  Schwas  on  different  Wd. 
pX«ame  piece  of  land,  41  acre, 
h  other  applicat'onH.  in  ai.«er« 
.•What  incumbrance,  if  an  •  « 
>rr,nertv  '  "  the  answer  was,  Sl,.W 
Xs  and  saw  mill  property  aH 
tms  "■""         ,    c  March  anplii*: 
,9company;lJotM        1P_^^^ 

'°'rtherewanonn.revre»eaU. 
trances   aid  that  the  com 
^wSng  of  the  truth  with  regard  J 
roftUetwoapphcat.on.jl 

Iff  in  his  application  for  in.uMM 
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tate  to  what  amount,"  he  ma<le  no  answer.  The  I  on  the  property,  although  there  were  sev 
'lefendants'  agent,  who  took  the  application,  mortgages  on  the  building.  Tlie  risk  was 
'  •  J  ^iie  plaintiff  told  him  there  was  a  mortgage  !  cepted  at  6^  per  cent. ,  and  a  j)olicy  covering  1 


several 
was  ac- 
MidThe  plaintiff  told  him  there  was  a  mortgage  i  cepted  at  6^  per  cent. ,  and  a  j)olicy  covering  both 
(or  $100  on  the  building,  which  lie  was  alxiut  to  |  risKS  was  issued  by  the  company,  which  acknow- 
h»ve  discharged,  and  that  he,  the  agent,  there-    '    '      '"  '-    '  '         i;*!".^      mi._ 

(ore  thought  it  unnecessary  to  insert  it  in  the 
pplication,  and  gave  no  notice  of  it  to  the 
fompaiiV.  The  plaintiff  said  the  agent  tilled  up 
the  application,  which  he  signed  without  read- 
ing and  that  he  told  the  agent  of  the  mortgage, 
Ut'di'l  not  say  he  was  going  to  remove  it  :— 
Held  that  there  was  no  false  statement  as  to 
title'  and  that  theie  was  no  concealment  as  to 
the  encumbrance,  for  the  omission  to  mention  it 
was  sufficiently  explained  ;  and  that  the  defen- 
dants, after  the  issue  of  the  policy  on  the  ap- 
nlicat'ion,  and  after  the  lire,  could  not  take 
Llvantage  of  the  omission  as  avoiding  the  policy 
under  36  Vict.  c.  44,  s.  36,  O.  (^uajre,  wliether 
the  "  false  statement"  or  -'concealment"  men- 
tioned in  that  section  must  not  be  fraudulent,  in 
-nler  to  avoid  the  policy.  .Sinclair  v.  The  C'lma- 
imMutmlFire  Im.  Co.,  40  Q.  B.  206. 

The  application  contained  a  (luestion,  ''If 
encumbered,  state  to  what  amount,"  to  which 
no  answer  was  made,  but  on  the  face  of  the 
Molication  was  written,  "  Loss,  if  any,  payable 
to  Joseph  Watson,  §1,000;  H.  (i.  Bernard,  §400, 
or  as  their  interest  may  appear."     The  agent 


ledged  the  payment  of  a  premium  of  $195.  The 
policy  was  made  subject  to  36  Vict.  c.  44,  0. 
The  proviso  (since  repealed  by  .39  Vict.  c.  7)  to 
sec.  36  declared,  "  That  the  concealment  of  any 
incumbrance  on  the  insured  property,  or  on  the 
land  on  which  it  may  be  situate,  *  *  shall 
render  the  policy  void,  and  no  claim  for  loss 
shall  be  recoverable  thereunder,  unless  the  board 
of  directors  shall  see  Ht  in  their  discretion  to 
waive  the  defect  :" — Held,  reversing  the  judg- 
ment of  the  Court  of  C.  P.  C-'OC.  P.,  405,)  Ham- 
S(m,  C.  J.,  dissenting,  that  the  policy  was  divi- 
sible, the  contract  of  insurance  being  distinct  and 
separate  as  to  e.ach  risk  ;  and  therefore  that  the 
plaintiffs  were  entitled  to  recover  the  insurance 
on  the  stock,  although  the  policy  was  void  as  to 
the  buihling.  The  judgment  was  athrmed  as  to 
the  insurance  on  the  building  being  void.  Snitio 
V.  The  Gore  District  Mutual  Fire  Ins.  Co. ,  1  App. 
11.  545. 

There  was  a  covenant  in  the  application,  which 
formed  part  of  the  policy,  that  it  contained  a 
full  and  true  exposition  of  all  the  facts  and  cir- 
cumstances in  regard  to  the  condition,  situation, 
value,  and  risk  of  the  property  to  be  insured, 
material  to  the  risk  and  material  to  be  known 
to  the  company.   Per  Patterson,  J.  A.,  the  failure 


this  covenant.     Ih. 


ho  took  the  application  said  he  knew  from  this 
'  that  the  property  was  encumbered.     There  was 

'  ilio  a  mortgage  given  by  a  former  owner  t>n  this  j  to  disclose  the  incumbrance  was  not  a  breach  of 
I  ind  other  property  to  one  Whitney,  of  which,    '■'-'  ^ 

however,  the  plaintiff  knew  nothing :  —  Held, 

I  that  there  was  no  misrepresentation  or  eonceal- 

]  oent  in  either  case.     Dear  v.  Western  A .inurance 

ffo„4lQ.B.  553. 

To  an  action  on  a  policy  of  insurance  against 


One  of  the  conditions  of  the  policy  provided 
that  the  policy  should  be  made  void  by  the 
omission  to  make  known  any  fact  material  to 
the  risk.  Semble,  per  Patterson,  J.  A.,  that  the 
omissi(m   to    state  the   incumbrances   was   not 

ifire  the  sixth   plea  set  up  a  con<lition  of  the    necessarily  the  omission  of  any  fact  material  to 

[policy,  that  the  statements   contained   in   the  j  the  risk.      Ih. 


application  were  to  be  taken  and  deemed  to  be  j 
warranted  by  the  insured,  and  alleged  that  the  i 


,     .  ,  .    .,       .  i,    X  ^.  <hi  appeal  to  the  Supreme   Court  from   the 

warranted  by  the  insured,  an.   a  legeil  that  the  j  ^^^^^^  judgment  :-Held,    that  the   contract  of 

Luiutiff  stated  that  he  owned  the  land  in  fee  j  i„8,irance  on  the  building  an.l  on  the  stock  was 

liuiiple  in  his  own  right  on  which  the  insurei   I  ^,^^5^^,  ^^^^  indivisible  ;  and  that  the  misrepresen- 

Ipiiises  were,  whereas  he  did  not.     It  appeareil  |  ^^^^^^^^  ^^  <.„  uicumbrances,  by  the  ccmditiona  of 


Ithat  he  had  a  deed  in  fee  simple,  but  had  not 
iMid  the  price  :— Hehl,  that  tliere  was  no  untrue 
liepresentation.  (fXeill  v.  Ottawa  Ayricultural 
[k  Co,,  30  C.  P.  151. 

The  eighth  plea  set  upa  condition  of  the  policy, 
lh«t  if  the  insured's  interest  in  the  property  was 
jther  than  the  entire  unconditional  and  sole 
bmiership  thereof  for  his  own  use  and  benefit, 
a  must  be  so  represented  in  the  application, 
otherwise  the  policy  would  be  void,  and  alleged 
at  the  insured  had  failed  to  declare  therein 
ttt  other  persons  were  jointly  interested  in  the 
,toperty,  whereby  the  policy  was  void.  By  the 
mlicatiim  the  insured  agreed  to  be  bound  by 
it  conditions  of  the  policy  issued  in  accordance 
(herewith,  but  in  the  application  he  was  not 
1  to  state  the  above  facts  : — Held,  that  to 
jit  this  defence  to  he  set  up  would  be  a  fraud 
.he  insured,  and  he  was  allowed  to  reply  such 
lud,  unless  the  defendants  consented  to  the 
I  being  struck  out  from  the  record.     Ih. 

li  plaintifiFs  eflFected  an  insurance  in  the  de- 
tadants'  company  on  a  manufactory  and  the 
Bck  contained  therein.  Their  application  was 
ran  insurance  of  $1,000  on  the  building,  and 
lOOO  on  the  stock,  at  5  per  cent,  on  each  sum  ; 
lititkted  that  there  were  no  iucumbrauces 


the  policy  as  well  as  by  the  36  sec.  of  36  Vict, 
c.  44  0.,  rendered  the  pcdicy  wholly  void.  The 
Gore  District  Mutual  Fire  Jus.  Co.  v.  Same,  2 
Sup.  Ct.  R.  411. 

One  of  the  (juestions  contained  in  an  applica- 
tion for  insurance  on  a  steam  vessel  was,  "State 
j  fully  the  applicant's  interest  in  the  property, 
whether  owner,  mortgagee,  &c.,"  to  which  the 
answer  was  "Owner."  It  appeared  that  the 
assured,  on  the  purchase  of  the  vessel,  arranged 
with  the  vendor  that  lie  should  retain  a  sixteenth 
interest,  in  order  that  the  assured  might  obtain 
the  benefit  of  a  contract  made  with  the  vendor 
by  one  P.  not  to  put  an  opposition  boat  on  the 
route,  and  sixty  shares  only  were  therefore 
transfered  to  the  assured.  It  further  appeared 
that  the  true  state  of  the  title  was  fully  disclosed 
to  the  defendants'  agent  at  the  time  of  the  insur- 
ance and  discussed  between  him  and  assured  : — 
Held,  that  in  the  answer  to  the  question  there 
was  involved  no  misrepresentation  or  non-com- 
munication of  any  material  fact :  that  in  the 
absence  of  fraud  or  bad  faith,  neither  of  which 
was  imputed,  it  was  true  in  letter  and  in  spirit ; 
and  that  the  plaintifif  was  therefore  entitled  to 
recover.  Lyon  v.  Stadacona  Int.  Co.,  44  Q.  B. 
472. 


■"^**«t..i' 
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The  policy  wns  for  SIOOO  on  the  stock-in-trade,  mortgagee  may  therefore  avail  himself  di 
and  9100  on  shop  fixtures,  in  a  building  de-  power  of  novation  aucor(Ie<l  to  alienees  in  .'ei 
scribed.  One  qneHtion  in  the  application  required  bj' taking  the  steps  pointed  out  in  tlic  „ 
the  applicant  to  state  the  nature  of  her  title,  paragraph  of  tlie  above  section,  inwliiclu;, 
whether  fee  simple,  leasehold,  or  by  bond  or  actpures  a  separate  independent  iiitLi\.,ti 
agreement,  and  if  others  were  interested  to  give  tlie  contract,  and  the  policy  will  not  l,i.  ;^-| 
names,  interest,  and  value.  To  this  she  answered  by  the  acts  of  the  mortgagor.  //>, 
"Fee  Simple." — Held,  that  the  questions  did 
not  relate  to  the  title  to  the  goods,  an<l  that 
there  was  no  misrepresentation.  The  judgment 
in  Chancery  ('2(>  C'hy.  341)  attirmed.  Butler  v. 
Tlie  Stum/aril  Fire  /hk.  Co.,  4  App.  K.  391. 


See  Kerr  v.  Ilaitiiii/n  Mutual  Inn.  Co.,  41  Q.  B. 
217,  p.  4r).3S. 

See  also  Comiiton   v.  Mercantile  Ins.   Co. ,  27 
Chy.  334. 

(e)  Axxifjnmenf,  Alienation,  or  Inrumhrance  of  the 
Subject  insured,  or  of  the  PuUcy. 

An   assignment   of    a  claim  to  compensation 
under  a  fire  policy,  after  the  loss  has  occurred, 


The  assignee  of  a  policy  of  insurnnce,  vc 
not  interested  in  the  property  insured,  dde 
by  such  assignment  and  the  assent  nl'  tli 
surers  thereto  become  tlie  insiireil  uinlii 
pcdicy,  and  the  iiolicy  still  remains  lialili. 
defeated  by  a  breach  of  the  conditicma  Iv 
assignor.  A  policy  of  insurance  was  issue 
the  tlefendants  on  tlie  casli  system,  ciiiitai 
the  usual  conditions  against  Hulisciniint  ji 
anco  and  alienation  of  the  property  iusuixvl 
was  assigned  by  the  insured  to  K.  ,M.,  -^vitli 
consent  of  the  defendants.  E.  M.  atter  tht 
occurred  assigned  to  the  plaintitl'.  The  assi 
subsequently  mortgaged  the  property  iiisi; 
efTected  a  further  insurance  upon  it,  and  then 
veyed  his  equity  of  redemption.    Tlie  defuiiii 


is  not  a  breacli  of  the  (mlinary  condition  against  pleaded  these  facts  as  conatitutin.' resnecti 
assigning  without  license  of  the  insurers  ;  but  defences  to  the  policy.  The  plaintili  rei'lit.,! 
the  safer  form  of  transfer  is  to  assign  only  the  ,  they  all  occurred  after  tlie  assiu'iiineiit  of 
money  payable  in  respect  of  the  loss,  and  not   policy  to  E.  M.  and  the  defendants' assent  tli 

"'" ;  to  : — Held  that  inasmuch  as  the  pliiiutirt' Was 

i  interesteil  in  the  property  insured,   the  ^d 

i  the    assignor   avoided   the    policy.     Defend 

pleaded  also  that  by  alienation  of  the  pidhi 

insured   by   way   of    mortgage   the  imlicv 

avoided  under  R.  .S.  O.  c.  Itil  s.  41.     llel,i  i 

Canadii  Farnwrs'  Ins.' Co.,  13    a  transfer  by  way  of  mortgage  canuMvithi'n 

C.   L.  Chamb.— Dalton,  C.  C.    »<^t'  ■"'"•»  ivvouled  the  iJolicy  in  the  liaii.ls  „f 

j  plaintitf  as  assignee.     The   defendants  lurt 
pleaded,  on  equitable  grounds,   that  the  im1 


the  policy,  especially  if  the  hiss  be  partial  only, 
and  less  than  the  sum  insured.  Kerr  v.  The 
Hastings  Mutual.  Fire  Ins.  Co.,  41  Q.  B.  217. 

The  conditions  which  must  bo  complied  with 
on  the  assignment  fif  a  policy  of  insurance 
only  apjily  to  the  case  of  assignment  prior  to 
loss.  Wattes  v 
L.  J.  N.  S.  198. 
J.-  P. 


The  plaintilTs  sued  on  a  mutual  <'re  insurance  had  been  assigned  to  E.  M.  by  way  of  cdlht, 
policy  granted  to  one  Y. ,  for  .$2,000,  on  certain  security  to  a  mortgage  on  the  insured  m,w 
property  mortgaged  by  him  to  the  plaiutifTs  alleg-    made  to  him  by  R.  &  F.  :  that   1!.  kY  sul 


ing  that  defendants  covenanted  with  the  plain- 
tiffs to  pay  to  F.,  |or  his  assigns,  all  loss  not; 
exceeding  l?2,000  ;  and  that  as  to  ^400,  the  plain- 
tiffs sued  in  their  own  right,  and  as  to  the  re- 
mjvining!?  1,600,  as  trustees  for  F.  Defendants 
pleaded  that  after  F.  assigned  the  policy  to  the 

r,_'_j.'.T._      1..    _._:  1     x„    xl il.„    — l.-,l„     „£    il.„;„ 


quently  assigned  their  equity  of  redeinptidu  \ 
their  interest  in   the   property   subject  t» 
mortgage  to  R.  &  M.,    wiio  becaino  the  iiisi; 
under  the  policy  subject  to  the  mortgage: 
K.  &  M.  subsequently  effected  further  insiirai 
without  consent  of,  or  notice  to  defuiKhiiits. 


eijuity 

ll]ln|l 


plaintiffs,  he  paid  to  them  the  whole  of  their   that  after  the  loss  the  mortgage  to  K.  M 
mortgage  pursuant  to  the  <  ondition  on  which  it  i  paid  by  R.  &   M.,   the  owners  of  the 
was  assigned,   and  that  before  the  loss  F.  was    redemption  :  that  the  policy  was  there 
duly  assessed  on  the  premium  note,  and  neglected    signed  to  the  plaintiff,   who  sued  as  tniste 
to  pay,  by  which  the  policy  became  void.     The  j  K.  &  M. ,  and  that  as  to  R.  &  .M.  and  tliu 
condition  on  which  the  policy  was  assigned  was,  ,  tiff,  who  sued  as  their  trustee,  tlie  \w\k\- 
that  on  payment  of  the  mortgage  money  by  F.  :  been  avoided  by  their  acts.     Ilel.l,  a  .-(«« 
to  the  plaintiffs,  the  assignmeiit  should  be  void  :  '  fence.     Kanady   v.    The   Core   DiMrld^M, 
— Held,  that  the  plea  shewed  a  good  defence,  for  j  Fire  Ins.  Co.,  44  Q.  B.  2(jl. 
the  performance  of  the  condition  put  an  end  to  ! 
the  plaintiffs'  title,  and  as  F.  coukl  not  have  re-  | 
covered,  neither  coulil  the  plaintiffs  as  trustees  ', 
for  him.      'The  Oxford   Permanent  Buildiwj  and 
Savimis  Society  v.   Thf   Waterloo  County  Mutual 
Fire  Ins.  Co.,  42  Q.  B.  181. 


Held,  reversing  the  judgment  of  the  Queen's 
Bench  (40  Q.  B.  220),  which  had  reversed  the 
judgment  of  Gait,  J.,  that  where  a  mortgagee 
takes  a  transfer  of  a  policy  under  the  latter 
part  of  sec.  39  of  36  Vict.  c.  44,  0.,  by  way  of 
ailditional  security,  the  policy  continues  to  be 
voidable  by  the  acts  of  the  mortgagor.  Me- 
chanics' Buildimj  and  Savings  Societi/  v.  Oore 
District  Mutual  Fire  Ins.  Co.,  3  App.  R.  151. 

Held  also  that  making  a  mortgage  is  an  aliena- 
tion within  the  meaning  of  that  section,  and  a 


Held,  affirming  the  judgment  of  I'luuilieiit. 
C,  (2(5  Chy.  113),  that  the  fourth  statutory! 
dition  did  not  apply  to  an  alienatiun  hy  \ia\ 
mortgage,  but  only  to  an  aljsolute  train'; 
Sands  v.  The  Standard  Innurauep  Cu.,  '2'  II 
1«7. 


The  eleventh  plea  set  uj)  a  cmiditinn  of 
policy,  that  if  the  insured's  interest  in  the  ]' 

Eerty  should  be  changed  in  any  manner,  wlieth 
y  act  of  the  parties  or  by  oreratinn  of  law,  t 
policy  should  lie  void,  and  alleged  thataftort 
issuing  of  the  policy  the  insuretl  mortgaged  tl 
property,  whereby  his  interest  became  changi 
and  the  policy  avoided  :— Held,  that  this  pie 
which  was  proved,  constituted  a  good  delenc 
and  avoideii  the  policy.  O'Niill  v.  Ollam A 
ricultural  Int.  Co.,  30  C.  P.  151. 


i: 
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ercfore  avail  hiiiiti-U  i,f  the 
ocorileil  to  alicni;t;s  in  genewl, 
,a  iHiiutctl  i)»t  in  tln'  stcuiul 
bove  section,  in  wliioli  cusolie 
e  inilep'!'"!*^"*'  ii't>^i'i-'''t  uuiler 
;hc  policy  will  not  l)e  uvuMwl 
mortgagor.     Ih. 

a  policj'  of  insumnito,  wIkj  is 
,lie  prolturty  inaurfil,  il(]es  nut 
'lit  an*'-  t^'"  assent  of  tliu  in- 
^conie    the    inaurcil  \iiiili.r  the 
olicy  still  remains  liiil)lu  h.  \« 
eacli   of  tiie   conditiniia  by  tlie 
ic'v   of  insurance  was  issucl  liy 
;i'the  cash  system,   I'niitaiinng 
ions  against  snlisenunit  iiisur- 
oil  of  the  property  innure.l.  and 
the  insureil  to  Iv  M.,  -^vith  the 
ofenclants.     E.  M.  alter  the h.ss 
,1  to  the  plaintitl'.     'llie  iissipmr 
ortgageil  the  property  nisun.l, 
r  insurance  upon  it,  and  then  o,n- 
■  of  reileuiption.    The  ilefemhu.ts 
acts  as  constituting'  roaiiectivelT 
volicy.   The  plaintitl' rtjihed that 
•eil   after  the  assignment  of  tW 
anil  the  defendants'  assent  then- 
•  inasnuich  as  the  plaintitl'  was  not 
le  property  insured,   the  aetsoi 
^voided  the  p<dicy.     Deienaant. 
lat  hy  alienation  of  the  pmiicrty 
av   of    mortgage   the  poliey  w» 
{l   s   O.  c.  UU  s.  41.     Hehl.tkt 
vav'of  mortgage  came  withni  the 
Bcl'the  p.>licy  ii>  tl"=  l''""'*  *"  |"* 
tsiiinee.     The   defendiints  lurtlitr 
nuitable  grounds,  that  the  ,Mhor 
rliedtoKM.  byway  of  cUatenl 
inortuage  («  the  insured  i;n.i,flty 
,v  H    I  V.  :  that  U.  &  Y.  »ul«. 
led  tiieir  eipiity  of  redenivt.on  aid 
in  the   property   subject  t..  the 
R    t  M      who  became  the  msnre.l 
kcv  siibi'ect  to  the  mortgage  :  that 
'.nuentlyetiectedfurtl.eru.suraua» 
:,!t  of.  or  notice  to  detemlanb.  and 
loss  the  mortgage  to  K.  M.  J« 
M      the   owners  of  tlie  ecimty  ot 
Itiiat  the  policy  was  tliereni«.nas- 
'vlaintitf.  who  sued  as  tr.me.i.r 
\liatastoU.  &  M   audthevhun. 
'as  their  trustee    the  pohoy  h.l 
by  their  acts.     Held,  a  g.»«l'le. 
S  V.    The  Hon   iMnd  )LM> 
44  Q.  B.  -m. 

»iinit the  judgment. if  rr.maieut,\, 
iS.  that  the  fourth  statntory  con 
ai  )lvto  an  alienatum  hy  wa)  .'f 
Tonb'  to  an  absolute  tran^r 
Standard  hiMimncp  Co., ..  m 

1th  plea  set  up  a  co«aitinn  «f  tjJ 
I  the  insured's  interest  u.  the  FJ 
Ibe  change.l  in  any  manner,  ^l>etj 

1  r.'ivties  or  by  operation  of  law,  tj 
ICvod   anfl  alleged  that  attcrhd 

L  W.UCV  the  insured  mortgage.1^ 

Ithe  policy.   ^^Vi 
V  Co,  30  C.  P.  151- 
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On  the  19th  November,  1877,  an  interim  re- 
(fi|it  iin  a  stock  of  goods  was  made  to  pL'intilT, 
(uhjeet  to  the  conditions  of  the  ilefendants' 
printed  form  of  policy  then  in  use,  being  the 
jtitntiiry  conditions,  one  of  which  was  that  "  if 
the  iiriiperty  insured  is  assigned  witliout  tlie 
written  permission  endorsed  thereon  of  tlie  agent 
of  the  (iiiMpany  <luly  authorized  for  sucli  purpose, 
the  pi'l'cy  ^li"ll  liereby  become  void."  (Jn  the 
'^Stii  Nin'einber  the  idaintitl'  .assigned  the  insured 
trniicrtv  to  one  McK.,  in  trust  to  sell  the  same 
anil  p'^v  phaintilTs'  creditors,  among  whom  were 
Mc'K.  and  McM.  &  Co.,  the  amounts  due  them, 
inil  the  re.sidue,  if  any,  to  tlie  plaintitF.  tty  tlie 
oohov,  whieli  was  dated  I'ith  December,  l)Ut 
which' was  not  delivereil  to  tiic  plaintitl"  until 
liter  tlie  lire,  which  occurred  on  the  1.5th  .lanu- 

arv.  \^'^'  *^1"'  ^"•'"^'  '^  '"'J''  "''^''  *■"  ''"^  1""'^  '''• 
Mik.  iuid  .McM.  it  Co..  and  others  as  creditors, 
as  their  interest  might  ajipear.  When  the  as- 
liirnmeiit  was  niaile  the  (lefeiidants' agent,  who 
issued  the  reeeii)t,  was  expressly  notiliod  thereof, 
jnil  assented  thereto,  and  stated  that  no  notice 
til  the  company  was  necessary,  as  the  pidicy  was 
navalile  to  the  assignees.  The  plaintitl'  sued  on 
the  policy,  setting  it  out,  together  with  the 
assiKiiinc'it,  and  alleged  that  after  satisfying  the 
creditors' claims  there  would  be  a  surplus  coming 
tdhnii,  and  that  he  sued  as  trustee  for  the  credi- 
tors, and  ill  his  own  interest  :  — Held,  that  the 
Kilicv  must  lie  deemed,  in  the  absence  of  evi- 
ildice  to  the  contrary,  to  be  the  form  of  [loliey 
ill  nse  when  the  receipt  was  given,  it  having 
heen  accepted  by  the  jdaiiititl'  and  the  action 
I  brought  thereon.  Held,  also,  that  under  the 
cmiilition  there  should  have  been  a  consent  in 
i  writing  t(i  the  assignment  even  if  endorsement 
i  thereof  (111  the  receipt  was  not  es.sential  ;  but 
I  that  the  agent  who  issued  the  receipt  had  the 
i  power tiiilispeiise  with  such  written  consent,  and 
that  he  had  done  so.  Helil,  also,  that  the  eredi- 
1  t'lrs  should  have  been  made  parties  with  the 
[plaintitl',  but  that  this  might  be  dispensed  with 
I  k  (ihtainiiig  releases  of  their  claims  ;  and  a  ver- 
I iiot  wa.s  directed  for  the  plaintitt"  for  the  whole 
[uioant  insured,  on  the  production  of  such  re- 
1  leases  to  the  master.  McQuem  v.  Phu'iii.r  Miifnal 
|/«,<. '.■«.,•»)('.  I'.  511. 

(In appeal  it  was— Held,  reversing  the  above 
I iuiignieiit,  that  the  plaintitl'  was  not  entitled  to 
Irecover,  as  the  notice  of  assignment,  even  if  given 
[to  the  company,  would  only  have  been  notice 
Ithat  the  property  had  been  alien.ated,  which, 
Itnilorthe  aliovc  section,  ren<lered  the  insurance 
hoiil   S.  C.,  4  App.  K,  289. 

ilii  appeal  to  the  Supreme  Court,  the  above 
ljiiili;ineiit  was  reversed  and  the  plaintiff  held 
leiititleil  to  recover.     >S'.  V. ,  not  yet  reported. 

See  .Yiiii/ant  District  Mutual  Fire  Inn.  Co.,  v. 
iGm/wi,  29  C.  P.  611,  p.  4570. 


(t)  Prior  and  Suhieiiuenl  Inmrance. 

Htlil,  atiirming  the  judgment  of  the  Court  of 
Coiiiniun  Pleas,  'Jtj  C.  V.  431,  (p.  18.31)  that  the 
Jiotite  was  within  the  two  weeks  allowed  to 
Ike  ciiinpaiiy  to  dissent  from  au  additional  in- 
Brance  lun'ler  3G  Vict  c.  44,  s.  38,  O.,  and 
Ikat  the  policy  vas  avoided.  Per  Patterson, 
l..\.,  the  insurance  effected  in  the  Beaver  and 
forouto  Mutual  Insurance  Company,  in  pursu- 
286 


ance  ot  the  notice  of  intention  to  insure,  wouLl 
not  have  avoided  the  policy  if  the  company  had 
not  dissented  therefrom  within  the  fourteen  days. 
Per  Harrison,  C.J.,  sees.  ,17  and  38  should  be  read 
together,  and  the  words  "the  pidicy  of  the 
assured  shall  bo  void  at  the  option  of  the  direc- 
tors of  the  company,"  in  sec.  38,  modify  the 
word  "void"  in  see,  .37,  so  as  to  make  it  "void- 
able at  the  option  of  the  directors  of  the  coni- 
jiany."  .Semble,  that  the  notice  must  be  received 
liy  the  comjiauy,  and  not  by  their  locvl  agent. 
Mi-Crea  v.  T/ir  \\%ttcrloo  County  MiUnal  Fire  In*. 
Co.,  1  App.  R.  218. 

It  wiis  proved  that  tlie  plaintitr  had  mailed 
the  company  a  notice  proiierly  addressed  of  a 
further  insurance,  which  the  jui-y  found  they  had 
received,  and  that  they  had  not  within  two  weeks 
thereafter  notitied  the  insured  of  their  dissent :  — 
Held,  that  the  notice  must  be  presumeil  to  have 
reached  the  company  as  there  was  no  evidence  of 
its  non-receipt  ;  and  that  under  .'Ki  Vict.  c.  44,  s. 
38,  (».,  they  must  be  deemed  to  have  .assented  to 
it,  no  dissent  having  been  signilied  1  ly  them  within 
two  weeks  after  the  time  when  the  notice  would 
have  been  received  in  regular  course.  In  re 
Imperial  Land  Co.  of  Marseilles,  L.  H.  7  Chy. 
.App.  .")92,  .and  McCann  c.  Waterloo  Ins.  Co.,  .34 
Q.  H.  381,  distinguished.  S/ntiiiioii  v.  'nif  Mu- 
tual In.i.  Co.,  2  App.  It.  81. 

A  policy  of  insurance  on  a  "  ( irist  Mill  "  covers 
not  only  the  building,  but  also  the  fixed  and 
movable  machinery  in  it.  The  iilaintiff  effected 
an  insurance  in  defendant.s'  company  on  a 
grist  mill.  He  stated  in  his  .applieation  that 
there  wore  no  other  insnr.iiices  on  the  jiroperty, 
although  there  was  an  existing  insurance  on  the 
lixed  and  movable  machinery  in  the  mill  :  - 
Held,  that  the  policy  was  void,  as  there  was  a 
double  insurance  on  part  of  the  jiroperty  insured 
by  the  defendants  ;  and  that  they  were  not 
estopped  from  setting  up  such  further  iiisnr.ance 
by  their  .agent's  knowledge  of  it.  Per  Moss, 
(J..1.  A.,  the  true  test  of  the  ]il;uiitiff"s  right  to 
recover  was,  whether  he  could  have  (d)tained  a 
reformation  of  defendants'  jiidicy  by  contining  it 
to  the  building  .alone  ;  and  this  he  couhl  not 
have  done,  for  the  evidence  shewed  that  it  would 
then  have  been  for  ,an  excessive  amount,  and  a 
risk  which  defendants  would  not  have  accepted. 
The  judgment  of  the  Queen's  Hench,  (40  ().  B. 
188)  reversed.  S/idiiuon  v.  linri-  Distrirt  Mutual 
Fire  Ins.  Co.,  2  App.  K.  39(). 

Under  3H  Vict.  c.  44,  a.  .38,  ().,  it  is  enacted 
that  whenever  a  notiticatioii  in  writing  shall 
have  been  received  by  a  company  from  a  person 
.already  insured  of  his  having  insured  an  .addi- 
tion.al  sum  on  the  same  projierty  in  some  other 
company,  the  said  .additional  insurance  shall  be 
deemed  to  be  assented  to,  unless  the  company 
so  notified  shall  within  two  weeks  after  the 
receipt  of  such  notice  signify  to  the  party  im 
writing  their  dissent  : — Held,  that  under  this 
section  the  insured  must  jirove  not  only  the 
sending  of  the  notice,  but  its  actu.al  receipt  by 

'  the  company  ;  and  that  on  the  evidence,  set  out 
in  the  report,  there  was  no  sutficient  proof  of 

I  either  the  sending  of  such  notice  or  its  recei))t. 
Lyons    v.    The   Manu/'actiinr^  and   Merchants' 

I  Mutual  fn.'i.  Co.,  28  C.  P.  13. 

The  policy  sued  upon  was  effected  on  large 
I  quantities  of  wool  purchased  during  the  wool 
I  season,  and  kept  separate  from  the  plaintiff's 
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general  stock  in  a  warehouae  called  the  wool 
ouse.  A  prior  insurance  in  another  company 
was  on  a  general  stock  of  gomls,  whicli  included 
wool  i)ickings,  being  suiall  (luantities  purchased 
out  of  the  wool  season  and  kept  in  the  general 
storehouse  :  —  Held,  that  this  sliould  not  bo 
deemed  to  cover  wool  purchased  during  the 
wool  season.  I'nritoiis  v.  The  Queen  Ins.  Co., 
29  C.  P.  188. 

The  omission  to  communicate  the  fact  of  an 
existing  insurance  with  another  company  is  not 
per  sc  such  a  wrongful  concealment  as  to  sustain 
a  jdea  of  fraud  ;  and  where,  as  in  this  case,  tlio 
plea  is  not  rested  on  any  ground  of  breach  of 
warranty,  but  on  a  misrepresentation  of  facts 
material  to  tlie  risk,  the  materiality  is  a  mutter 
depending  on  evidence  ;  and  there  being  no  evi- 
dence on  that  point  here,  the  court  refused 
to  interfere.  /Vf/vtoH.s  v.  T/te  VU'tzeiin''  Inn.  Co., 
43  Q.  B.  2(il. 

In  an  action  on  an  interim  receipt  for  insur- 
ance against  tire,  it  appeared  that  the  application 
represented  that  tlierc  were  four  further  insur- 
ances, but  liad  not  correctly  stated  the  anuniut 
insured  in  the  different  companies  ;  but  annexed 
to  the  appliciition,  and  delivered  to  the  company's 
agent  at  tlie  same  time,  was  a  memorandum 
giving  them  accurately  ; — Hehl,  that  the  memo- 
randum was  ))nrt  and  parcel  of  the  application, 
and  the  agent  iiaving  received  and  accepted  the 
premium,  must  be  taken  to  have  assented  to  it, 
and  his  act,  under  the  circumstances,  be  held, 
so  far  as  the  iiiteriiii  receipt  and  the  right  of  the 
plaintiffs  thereunder  were  concerned,  to  be  tlie 
act  and  assent  of  defendants.  Parsons  v.  The 
Queen  /n.s.  Co.,  43  Q.  li.  271. 

The  interim  receipt  stated  that  the  plaintiff 
was  insured  subject  to  all  the  usual  terms  and 
conditions  of  the  company : — Held,  that,  treating 
the  receipt  as  subject  to  the  statutory  conditions, 
the  eighth  condition,  as  to  the  assent  of  the  com- 
pany appearing  in  or  being  endorsed  on  the 
policy,  hf.j  been  sufficiently  complied  with.     lb. 

Where  an  applicant  for  insurance  in  answer  to 
the  questiiui,  "  What  other  insurance,  if  any,  is 
there  upon  the  property,  and  in  what  office?" 
replied,  shewing  four  existing  insurances  of 
$2,000  eacli,  but  by  mistake  mentioned  the  name 
of  the  Canada  Fire  and  Marine  l;i8urauce  Com- 
pany as  one  of  them,  instead  of  tiie  Provincial  : — 
Held,  reversing  the  judgment  of  the  Queen's 
Bench,  (43  Q.  B.  603,)  that  under  the  eighth 
statutory  condition  the  policy  was  void.  Far- 
sons  V.  The  Standard  Ins.  Co.,  4  App.  R.  326. 

After  the  issue  of  the  policy,  the  insured 
allowed  one  of  the  above  policies  to  drop,  and 
substituted  another  for  a  similar  amount  in  a 
dififerent  company  : — Held,  that  the  policy  was 
also  avoided  by  the  non-communication  of  this 
new  insurance.  Ih.  Since  reversed  in  the 
Supreme  Court,  not  yet  reported. 

Contrary  to  the  statutory  condition  in  a  policy 
issued  to  him  by  defendants,  the  plaintiff,  who 
was  illiterate,  being  told  and  induced  to  believe 
by  the  agent  of  the  M.  company  that  plaintiff's 
policy  had  expired,  effectea  another  insurance 
on  the  same  property  with  the  M.  Co.,  and 
received  from  the  agent  the  usual  interim  re- 
ceipt for  thirty  days,  acknowledging  payment  of 
the  premium,  for  which  the  puintiff  gave  his 


note  instead  of  money.  After  the  fii-c,  « 
happened  within  the  thirty  ('ays,  tlie  anient, 
whom  plaintiff  had  effected  the  further  iiisiin 
discovering  that  the  policy  issued  by  (UtVin! 
had  not  in  fact  expired,  withdrew  |i|;iiii 
application  for  tlie  insurance  with  tliuui,  aiii 
back  the  interim  receipt  from  him  :-  Hfl.l, 
the  condition  was  nevertheless  brnki'ii,  aiul 
plaintiff  couhl  not  recover  :  that  the  (niti 
whether  there  had  been  in  fact  any  siilisit, 
insuriince  at  all,  by  reason  of  tlie  prc'niiiirn  ha 
been,  contrary  to  tlie  rules  of  the  (jiiiii|i,-iiiv, 
by  note  instead  of  money,  could  imt  liu  (1 
mined  ir.  this  suit,  |)articularly  as  tlu:  cunii 
had  admitted  their  lial)ility  )>y  payiii^^'  an  ii 
ance  efftjctcd  at  the  same  time  on  plaintiir'^ 
niture,  the  preiuiuiii  on  which  had  liufii  mv 
by  the  same  note.  Gauthhr  v.  Wnlirlno 
Co.,  44  Q.  B.  490. 


The  plaintiff  applied  to  effect  an  iiisnraiu 
the  defend.ints'  company  tlirough  one  S.,  | 
local  agent  at  Uuiidas,  on  certain  inacliiiiLTv 
two  months.     In  answer  to  the  eiKiuirv  in 
applicati(m  respecting  other  insurances,  li«  i 
tione<l  two  existing  policies,  ami  iiifdi-HKul  S. 
there  was  another  policy  in  the  (imv  Mui 
covering  the  building  anil  macliiuory,  luit 
he  could  not  remember  the  amount  wliicli 
on  the  machinery,  and  reijucstcd  Jiim  tn  \ 
until  he  found  the  policy,  as  he  was  iiKJstiiiixi 
to  have  the  correct  amount  stated  iu  tliu.iii 
cation.     8.,  however,  through  wliom  this  im 
had  been  effected  as  aueiit  for  the  (ioie  Miiti 
promised  to  ascertain  the  amount  uml  till  i 
before  sending  the  application  to  the  lund  „it 
whereupon  the  plaintiff  signoil  it,  ami  recti' 
an  interim  receipt  which  declared  that  mil 
f(dlowed  by  a  policy  within  thirty  days  the 
surance  shouhl  cease,  and  contained  a'  fuotu 
to  the  effect  that  any  existing  iiisuiaiieus  m 
be  notified  at  the  issuing  of  the  reiei]it,  ur 
contract  would  be  void.     8.  forwarded  tlii' 
cation,  without  having  filloil  in  the  nmittt' 
ticulars,  to  the  board  of  directors  at  'rui-uuti 
whom  it  Wiis  accepted ;  and  in  aeeinilana- 
their  practice  where  the  risk  fmly  extenduil  ( 
a  short  period,  instead  of  a  formal  )iiilicy, 
issued  a  certificate  which  stated  that  the  [ila 
was  insured  subject  to  all  the  comlitidiis  uf 
fendants'  ptdicies,  of  which  he  .idmitted 
zance,  and  that  in  the  event  of  loss  it  wtnil 
replaced  by  a  ptdicy.     8.  hail  authority  t"  w 
applications,  accept  premiuniM,  and  issue  im 
receipts.     The  machinery  was  sul)sei|iieiitly 
stroyed  by  fire,  after  the  thirty  days,  Imt  h 
the  two  months,   and  a   policy   was  thereii 
issued,  endorsed  with  the  ordinary  cimditii 
one  of  which  was  that  notices  of  all  prei 
insurances  should  be  given  to  the  cuiiiijaiiy 
endorsed  on  the  policy,  or  otherwise  aoki 
ledged  by  them  in  writing,  or  the  [lolioy  sIk 
be  ot  no  effect ;  and  another  was,  that  ail  ik 
for  any  purpose  must  be  in  writing.    The  im 
ance  in  the  Gore  Mutual  was  not  endorsed  im 
policy  : — Held,  reveising  the  decree  uf  Pro 
foot,  V.C,  (24  Chy.  299,)  Patterson,  .11, 
senting,   that   verbal  notice  to  the  agent 
inoperative  to  bind  the  coniiiany  ;  and  that 
plamtiff  therefore  was  not  entitled  to  have 
policy  reformed  by  the  endorsement  of  the  d 
Mutual  policy  thereon,  and  could  not  reiw 
Held,  also,  that  verbal  notice  to  the  ageuf 
existing  insurances  was  sufficieut  lo  far  as 
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fecteii  the  further  lusurauce. 
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occupancy.  And  this  coiulition  is  not  construed 
to  apply  to  the  teniporiiry  non-occupation  of 
sniall  dwellings  for  tlie  acconmiodation  of  hired 
lielp  on  a  farm,  the  main  dwelling  on  the  same 
continuing  to  he  occujiicd.  Hut  the  main  dwell- 
ing house  must  not  he  unoccupied  for  longer  tlian 
forty-eight  hours  at  any  one  time."  Tlie  plaintiff 
,,       .  .,  -     -    1  .    lived  several  miles   from   the  house,    which  was 

(),,  ...ppeal  to  the  ^upreme(^mrt  this  judgment    ,^..^^^.^,^,,  ,^  „,o„thlv  tenant,   who  had  removed 


interim  receipt  was  concerned.  Semhle,  per 
Mo99.  C.l.A. :  the  plaintiff  should  not  he  per- 
mitted to  sue  npon  a  policy  as  a  perfect  aiul 
ciinil'letc  instrument  entitling  him  to  certain 
riehts.  and  in  the  same  action  to  say  that  it  does 
„ot  contain  the  re.'il  contract  which  he  has  made. 
BiW/i'/'""  V.  Proriiiciiil  [im.  Cd.,  2  App.  H.  \M, 


was  iitliVmed,  and— Held,  that  the  application  in 
writing  did  not  contain  a  full  and  truthful  state- 
ment of  previous  insurances  ;  the  verhal  notice 
to  tlie  agent  of  tiic  existing  policy  in  the  (Jore 
Mutual,  witliout  stating  the  amount,  was  inop- 
erative to  hind  tlie  (Munpany  ;  the  iilaintilf  was 
,,„t  entitled  to  have  the  policy  reformed  hy  the 
„,.,l„i-Heiiiciit  of  tlie  (iore  Mutual  policy  thereim, 
1,1,1  could  not  recover.     S.  C,  .3  Sup.  Vt   K.  182. 


his  goods  within  forty  eight  hours  hefore  the  tiro, 
and  no  one  had  resided  in  tlie  house  for  ten  days 
hefons  The  tire  took  ])laoc  on  tlie  lOtli  Septom- 
her,  and  the  tenant's  niontli  was  nit  on  the  24th. 
He  was  in  arrear  for  rent,  for  wliicli  his  goods 
had  heen  distrained,  hut  the  plaintitF,  who  had 
a  person  ready  to  take  possession,  did  not  sup- 
pose tiiat  the  tenant  would  leave  until  his  ini.;".'uli 
was  up  ; --Held,  that  tlie  exception  .'is  to  forty- 
eight  hours  ajiplied  only  to  dwellings  on  a  farm  : 
iihr'a  mortgage  containing  a  covenant  to  ;  tlnxt  the  condition,  wliicli  rciiuired  an  actual  resi- 


\  auhscciuent  insurance  eflfected  hy  a  mortga 
Ji  under  a  mortgage  containing  a  covenant  t( 
insure  according  to  the  Short  Forms  Act,  withiuit 
thuiilaintiff's  knowledge  orcimsent,  was  -Hehl, 
not  t.i  avoid  the  policy  under  the  eighth  statu - 
iiiidition.  Sdiii'ii/  v.  Isoldfvd  Ifinf:  and 
Fire  /»».  Co.,'44y.  B.  523. 


tory  CO  I 
Fiinmi: 

See  Kiiiiiiilii  V.  Qiirc  Dixtrkt  Mutual  Fir 
'   44Q.  H.'iGl,  p.  4.')44. 

See  also  1.,  8,  (a)  p.  45G0. 


dcnce  of  the  occupant,  was  liroken  ;  and  tiiat 
the  plaintitf  could  not  recover.  Alirttlinnm  v. 
V'/tc  A<iririilhir(il  Miihiiil  As^iiranre  A^snciiition, 
40  Q.  B.  17"). 


//(.< 


t'», 


"Nt  riii"""*''^"'"'' 

policy.     >^- ','  .,,,,1  issiiemtennil 

Lceptin-enmim.-^-  -,,^,,,,  1,^ 
e  machinery  was  su  \,„t«,t!iinl 
■e,afterthethr>;la    ,  I 

^•^'jlvttttn^aiivreva 

1  was  tuai  nou  ^,„iu,Miy  wdl 

,o«ldhe  given  to  th^cl^^^no.1 

the  policy.  "'„"X  .oUcyslioulf 

lem  in  ^^^^Vftr  was  that  ail  noti«? 

,o8e  must  be  »"  J "   "^  ,ior,e.l  on  tl.4 
joreMutualwasno'^;     fp    1 

24  Chy.  -JyJ.)  '-'":    ,1  g  agent  »« 

',t  verbal  noti««  * '    .'"Jtl'»"^ 
obindthecomg."   1,^,,^,, 

refore  was  not  entitiea 


ji;)  Altfriitioii   of  Premi.f<'s—lnrreai<e   of  Rink 
Vontiicil,  or  Vhioiijc  of  Oirit/nttiou. 


To  an  action  on  a  policy  of  irisurance,  averring 

a  total  loss  hy  tire,   defendants  hy  their  second 

plea  set  up  an  avoid.-incc  of  the  policy  hy  reason 

of  tlie    mis-statement    in    tlie   applicatiim    of    a 

material  fact,  namely,  in  stilting  that  the  huild- 

I  ings  were  occupied  as  a  dry  goods  and  grocery 

I  store,  whereas  tiiey  were  occujiied  as  a  dry  goods 

!  and  grocery  stiu-c,  a  Imtclier's  shop,  and  a  wag- 

\  gon-maker's  shop.     A  third  ]ilea  allege<l  that, 

A  condition  of  a  policy  of  insur.ance  provided,  '  contrary  to  a  comlition  of  the  policy,  the  prem- 

' ises  were  altered,  apin'oiu'iated,   and  used,  with- 
out tlie  company's  consent,   for  the  purpose  of 
carrying  on  other  tra<les  than  when  the  policy 
was  issued,  which,  according  to  the  hy-laws  and 
vacant,    notified   the   local    conditions,  or  class  of  iiazards,  increased  tlie  risk. 

wherehy   the   policy    was  avoi<led.     The  policy 

j^^^.    ,. ,        .  .  I  had  been  destroyed,  and  no  cojiy  kept,  hut  a  form 

wlmalso,  previously  to  the  assignment,  had  noti-  ^.vs  produced  proved  to  ho  the  form  tlien  in  use, 
jeiltlie  agent,  and  was  informed  that  it  was  all  .i,„i  tilled  up  from  the  application  :-  -Held,  good 
rii;|it.  On  the  plaintiir  obtaining  the  assignment ;  8ec,„„iivry  evidence  of  the  ptdicy,  as  regarded 
ktoolit)  .;  iiohcy  to  the  agent,  paid  the  transfer  tlie  ccmditions,  itc,  Init  not  as  regarded  the 
k,  anil  ohtained  the  agent's  receipt  therefor,  description  of  the  ]iroperty.  which  ditfered  from 
Tkagciit  then  sent  the  policy  to  the  head  office,  that  in  the  appUcation. '  The  apphcation  de- 
1)V wlimu  it  was  returned  with  their  consent  en- :  scribed  the  iiremises  as  being  used  "as  dry 
tewl  thereon,  and  a  receipt  for  the  money  g,„„is,  groceries."  Held,  tliat  the  second  plea 
admitted  his  knowledge  of  the  j  ^,ia  „ot  proved,  for  it  must  be 


tliat  in  tlie  event  of  a  failure  to  notify  the  com- 
vanv  of  tlic  premises  becoming  vacant,  or  to  ob- 
tain their  coiiHeiit  thereto,  the  policy  should  be- 
come void.  In  this  case,  T.,  the  insured,  on  the 
wcmises  becoming 

Unt,  h. ,  wlio,  it  appeared,  was  also  aware  of  the 
fact.   T.  then  assigned  the  pcdicy  to  the  plaintiff. 


pail 


The  agent  i 


be  assumed  that  the 


vacancy,  and  did  not  deny  the  receipt  of  the  !  description  in  the  policy  was  the  same  as  in  the 
itice ;  but  it  did  not  clearly  appear  whether  the    application,  wliich  differed  from  that  alleged  in 


notice  had  lieen  received  by  the  company  itself. 


the  plea.     Held,  also,  that  both  pleas  were  bad  in 


uiil  the  secretary  stated  that  it  had  not,  and  that !  omitting  to  state  that  the  matters  complained  of 
tie  aeeut  had  no  authority  to  receive  it  : — Held,  I  increased  the  risk — which,  in  fact  they  did  not 


....  agent  1 . 

Itowever,  that  under  the  circumstances  of  this 
least,  the  company  could  not  avail  themselves  of 
Itht  comlition,  for  they  had  recognized  L.  as  their 
Lent  in  the  whole  dealing,  so  as  to  warrant  the 
IpUiutiff  in  assuming  that  notice  of  the  vacancy 
Itohim  was  sufficient.  WilliamK  v.  The  Canada 
\kmm'  iliitiuil  Fire  Im.  Co.,  27  C.  P.  119. 

A  tire  policy,  granted  to  the  plaintiff  on  a 

jdwelling  house  in  a  town,  contained  the  foUow- 

iH;  comlition  :   "Unoccupied  dwelling  houses, 

rith  the  exceptions  undermentioned,    are  not 

Mured  by  this  association,  nor  shall  it  be  an- 

mrable  for  any  loss  by  fire  which  may  hapiien 

I,  in,  or  from  any  dwelling  house  left  without 

1  occupant  or  person  actually  residing  therein. 

lie  temporary  absence  of    a  member  or   his 

unily,  however,  none  of  the  household  effects 

ieing  removed,  is  not  to  be  construed  into  non- 


do,  for  it  was  proved  tli.at  the  defenilants  had 
ch.arged  the  plaintiff  a  much  higher  rate  than  the 
highest  rate  mentioned  in  the  table  of  rates  for 
the  trades  objected  to  ;  and  on  this  ground  the 
alteration  in  the  occupation  was  held  not  be 
material.  Johnxtoii  v.  T/ie  Caintda  Farmer*' 
Mutual  Fire  Ina.  Co.  28  C.  P.  211. 

At  the  time  the  insurance  was  effected  the 
house  was  not  completely  finished,  so  that  some 
lumber  remained  on  the  premises,  and  carpenters 
were  employed,  of  which  the  agent  was  fully 
aware,  but  there  was  no  proof  that  the  risk  was 
thereby  increased: — Held,  that  this  did  not  avoid 
the  policy.  Xawihte.r  v.  The  Ottawa  Agricul- 
tural Ins.  Co.,  4.3  Q.  B.  121. 

A  condition  provided  that  if  during  the  con- 
tinuance of  the  policy  the  premises  should  be 
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U8L'(1  fur  carrying  on  nuv  tnulc  or  busiiiuHa 
■wliuroliy  the  risk  wiin  incrcuHiMl  the  ixiiiey 
shouhl  he  void.  After  ell'eeting  the  iimur- 
liiiue,  tlie  iiiMUreil  liuilt  an  oven  on  tlie  iireniiMeH, 
but  it  wait  Nafeiy  Imilt,  and  waw  oidy  n\  use  for 
a  short  time,  and  there  was  evidence  to  sliew 
that  it  did  lint  increase  the  risk.  It  alsoa^ijieared 
tliat  according,'  to  tlie  agent's  instructions  he  liud 
liower,  when  tlie  risii  liecanie  more  iiazanhius,  to 
canecl  the  liolic^,  and  though  aware  of  the  oven, 
did  not  do  HO.  ilehl,  that  tliis  did  luit  avoid  the 
policy.      ///. 

The  answer  of  the  comiiany  relied  upon  the 
premises  lieiiig  vacant  without  notice  to  them. 
At  the  hearing  this  proved  to  he  incorrect, 
wiien  an  application  was  made  to  supplement 
their  answer  by  relying  on  a  change  in  the  occu- 
pation and  an  increase  m  the  number  of  tenants  ; 
but  as  it  w  as  not  uliewn  that  the  change  in  occu- 
pation had  increased  the  risk,  or  that  the  loss 
was  occasioned  by  it,  the  court,  in  the  e.\ercise 
of  the  discretion  given  to  it  under  the  A.  .1.  Act, 
refused  to  allow  the  amendment.  <j lUjijUbi- nj  v. 
Jill'  Wntfiioo  MiilanI  Fire  lux.  Cu.,  24  t'iiy. 
350. 


(h)  Keepiii'j  "   Walvhiiiitn. 

The  plaintitT.  w  ho  resided  at  a  distance  from  a 
mill  on  which  he  held  a  mechanic's  lien,  applied 
to  the  agent  of  the  defendants  to  ellect  an 
insurance  thereon.  One  of  the  nuestions  put  to 
the  ajiplicant  was,  "Is  a  watch  kept  on  tlie 
premises  during  the  night'.'  Is  any  other  duty 
reipiireil  of  the  watchman  than  watching  for  the 
satety  of  the  premises  ''.  Is  the  bnihling  left 
iihine  at  any  time  after  the  watchman  goes  oil 
duty  in  the  morning  till  he  returns  to  his  charge 
at  night 'r'  Jlis  answer  was,  " 'J'lie  building  is 
never  left  alone,  there  being  always  a  watchman 
left  in  the  building  when  not  running."  At  the 
foot  of  the  application  was  a  condition  that  tiie 
foregoing  was  a  full  and  true  exposition  ol  all 
the  lacts  and  circumstances  in  regard  to  the  con- 
dition, situation,  and  value  of  the  property,  so 
far  as  was  known  to  the  applicant  and  material 
to  the  risk.  The  policy  which  issued  thereon 
mentioned  the  application  m  these  terms, 
".Special  reference  being  made  to  the  assured 's 
apidication,  which  is  his  warranty  and  a  part 
hereof."  tbie  of  the  conditions  of  the  policy 
provided  that  any  changes  material  to  the  risk 
and  within  tlie  control  or  knowledge  of  the 
illBured  slioulil  avoid  the  jiolicy  unless  notitied 
to  the  c<inip.iny.  When  tiie  application  was 
made,  a  watchman  was  kept  on  the  premises, 
but  alter  the  issue  ot  the  policy,  ami  without 
the  knowledge  of  the  assured,  he  was  discon- 
tinued : — Held,  (athrming  the  decree  of  Proud- 
foot,  \'.C'.,  'Z!S  Cliy.  "-'SI', )  that  the  answer  was  not 
a  warranty  that  a  watclunan  would  be  kept 
during  the  existence  of  the  policy,  liut  merely  a 
representation  as  to  an  exinting  state  of  things 
at  the  date  ot  the  application.  Held,  also,  that 
even  if  the  withdrawal  of  the  watchman  was  a 
cliange  material  to  the  risk,  the  assured  was  not 
responsible,  as  it  was  not  within  his  control  or 
knowledge.  I(  orgiiuck  v.  Thi'  t'anada  Fire  and 
j\l urine  Inti.  Cu.,  ii  App.  H.  487. 

lu  July,  1870,  iS.,  of  whom  the  plaintiff  was 
assignee,  applied  to  the  agent  ot  the  Koyal 
iusuraacc  Company  at  W'ooilstoek  for  an  insur- 


ance of  !j4fl{H)  on  certain  mill  property,  stiUi 
in  the  application  that  a  watchman  was  ki'it  i 
the  premises  at  night,  kc;  and  by  a  im  iimra 
diini  at  the  foot  of  the  ai)plic,itioii  he  covi  naiit 
for  its  truth,  and  agreed  that  it  should  h,.  j^ 
to  be  a  part  and  condition  of  the  cmitrart.  '|'| 
application  was  torwarded  to  tin;  geiici.d  iij»t]: 
of  the  Hoyal  at  Montreal,  who  de.s;riii^' 
assume  only  .'J'JIHH)  of  the  risk  apiilied  to  dofu 
dants  there,  shewing  them  the  applicitiun,  ai 
the  defendants,  without  any  direct  aii|]|i(atj, 
to  themselves,  but  upon  the  faith  of  tin-  icin 
seiitations  in  this  applic.ition,  accepted  tlic  rii 
for  .'#"J(K)0  an<l  issued  a  policy  tlKivfor.  'l'| 
general  agent  of  the  Itoyal  w  intc  to  tii.ir  aw 
at  Woodstock,  stating  tliat  they  had  taken  mi 
^'2,000,  and  given  the  dillereiice  to  the  iklf 
dants,  whose  receipt  for  the  pieiiiiiim  In;  ^ 
closed.  The  agent  read  the  lettiM'  to  .S.,  «] 
])aid  the  two  premiums,  and  in  iliie  coiiisc  r 
ceived  a  policy  from  the  defeiiilants.  It  w, 
proved  that  when  the  insuiance  was  elli.tti 
there  was  a  watchman,  but  that  he  had  lui 
discontiinied  some  weeks  before  the  liiv,  I 
which  the  mill  was  wholly  destroyed,  thcuijjli 
probably  wouhl  have  been  saveil  had  lie  htt 
there  ; — Held,  that  defendants'  (Milicv  must  I 
deemed  to  be  based  on  the  application  gi\cii  i 
the  Uoyal  :  that  the  keeping  of  a  watcluiiaii  m; 
a  matter  material  to  the  risk,  and  the  .^tatcimi 
as  to  it  constituted  a  continuing  wairaiity,  tii 
breach  whereof  avoidctl  the  lioliiy.  After  tl 
lirst  insurance,  .S.  applied  to  defendants'  aj;tii 
at  Woodstock  for  a  turther  in.suraiicc  of  s-jm 
on  the  same  jiroperty,  shewing  to  hiin  the  foriui 
policy,  <jf  which  the  agent  then  liu.iid  lur  tli 
lirst  time;  and  the  agent,  instead  of  taking  iron 
.S.  a  special  application  used  for  this  kiiiil  i. 
risk,  drew  up  himself  an  iidornial  one,  iidt  .liyini 
by  S.,  in  which,  in  a  column  headed  "  l»iaii;iii 
shewing  thy  risk  to  be  insured  a.-j  well  as  ;il 
neighbouring  buildings,  their  idii..striietiuii,  inui 
iiig,  occupation,  and  distance  fimn  cadi  dtlur, 
he  inserted  the  words  "Same  as  jmliiv  Nn 
1,70"),  100,''  the  number  of  defendants' iiiL\iiiii 
policy  :  —  Held,  that  there  was  not  ciiciii;,'K  t( 
warrant  the  conclusi(Ui  that  the  sccoihI  |iiilic\ 
was  issued  on  the  faith  of  the  n  prcseiit.ithiii ; 
to  keeping  a  watchman  contained  in  tlie  liis 
application.  Hut  under  the  circiiinsiaiiees  a  inii 
trial  was  granted,  to  enable  the  (IcfdhLiiits 
furnish  further  evidence  on  the  |iiiint,  witli  le;iv( 
to  add  a  plea  setting  up  the  materiality  to  t 
knowledge  of  S.  of  the  inforinatidn  as  t'l 
watchman,  and  the  omission  of  S.  t^  '  i,  ikkn 
dants  that  he  had  been  discontinncil.  U'liiiliui 
V.  Tlir  Phumx  Ills.  Co.,  -28  C.  1'.  o.i. 


(i)  Other  Comlitionx,  or  Ji'ijiriM iil(itiiiii.<. 

By  the  policy  the  plaintiff  was  ImhiihI  tmise 
all   possible  diligence  in   case  of  liic  in  s;iviiu 
and  preserving  the  property   iiisurcil,  ami  tiif 
jury  having  found  in  her  favour  mi  this  i^su- 
upon  the  contradictory  eviileiice  set  out  in  tii 
case,  the   court  refused  to  inierlcie.     Ihor  \ 
The  Western  Asuurance  Co.,  41  (^i.  H.  mX 

To  a  questiou  asked  of  the  pliiintiti',  mi  liis 
application  for  insurance,  whetlier  tiieiv  was 
any  incendiary  danger  either  tLieutuiioil  or 
apprehended,  the  answer  was  in  the  iiigativi", 
but  the  evidence  shewed  the  cmitnuy  in  Mk 


•tnin  "'ill  l>vni)erty,  stiitiin; 
it  a  wivti'liinivii  WiiH  U«;it  mi 
,t,  kc;  ivn.l  \.y  a  ni.uinnm- 
,c  aiilili'iiti'X'l'^'  <"Vi;ii;iiiM 
icuil  that  it  Hlinulil  Ik-  liuM 
litiim  (it  the  cdiitrart.    Tliis 
•iir.lctl  to  th<^  gcianil  agiiits 
Vloi.trual,    who    .Icsiniig   to 
,|-  tliii  ii»k  iii'lihiMl  to  .lokii. 
u  thfin  the  iiiii.hcHtK.n,  ml 
liout  liny  'l''^'^''  ai'l'li'Mti..n 
ulMiii  the  I'aith  «it'  111'-  iq.n- 
i,iiliiNitii>ii,  iicLciitLil  lliu  risk 
cl   a  ix'liey   theiilur.      'Hit 
ic  Itcy^l  wrtitc  lu  thiir  :iHiiit 
iiiL-  tUat  thuy  ha.l  laUuii  ..i,U 
t\ie  ailVuiunoe   to  tho  .kl,ii- 
•ii.t    lor  the   l>reliiiuiu    he  iii- 
t   read  the   letter  to  S.,   wlm 
iiiuius,  aiul   ill  '1>";  ^""'"^  ''=■ 
,.„m   the   (leteinhiuts.     It  was 
I    the   iiisuraiiee   was  elluitu! 
hniaii,  l)Ut   that  lie  had  lieu 
^.    weeks    helore    the    iMv,   iiv 
,,s  wholly  destroye.i,  tliou,ili  it 
lave   heeii   saved  had   lie  liti.li 
lit  aeteiidauts'  i"ilii\V  nm^t  U 
tj.loli  the  aliliheation  gneu  t- 
the  keepina  of  a  wat.'liiiiuii  wus 
,  to  the  risk,  and  the  .-talLMiKtit 
ed   a  coiitimiing  wanaiity,  tla- 
ivoided   the    lioliiy.     MUviU 
1,    iiiiolied   to   deleiidaut.   u^H.t 
,r  a  Uirther  iiisuranee  ol  •■r'^WW 
,erty,  shewing  to  hiui  the  loniar 
the   agent  then   lieaid  Inr  the 
heaKent.  instead  of  t.UiiinlMu 
dication  used   for   this  Uiiul  >■: 
;,iseU' an  iiUornial  one,  luit  sigiK'l 
iu  a  column  headed  ••    •i.i^nim 
k  to  he   iiisuied  as  well  as  ;ill 
Udings,  their  constnietmu   i-ul; 
and  distanee  troiu  each  "tlu;^^, 
.   words    "Same   as   iioIkv  .Nn, 
number  of  defendants  inuMnus 
that  there   was  imt  unuii-1.  tu 
.elusion  that  tla-  -'^"";\l"  '^^^ 
Uiith  of  the  reiirescnlatiim  .1 
.Ucliman   eontauied   m  tli.   u> 
aniidertheeire.uusia.aYY"^ 
a,  t..  eual.le   the  deteud  .m.   •' 
,vaeneeonthe,,oiiit.w.tliW- 
,tting   ui.  the  mate>;.ahtytntii 
S.    ,!t    the    information   as  M 
the  omission  ..f,San'...deK^ 

a.l  been  diseontmued.     Wl"""" 
Ins.  Co.,  28  C.  I'.  r.:t. 


pudition.%  or  Ihpn'M-Mm.^- 
the  l.kuuUff-l;..n,.  till. 

'fhr,.  ;.e vty  msured  and  the 
In.l  inher  favour  on  tins  i»suc, 
PU::ry:^.deneeset.,ut.n;.. 
■    refused  to  interiere.__Mi" 

L,,unmce  Co.,  41  ^i-  l^-  ■>•'■'• 

l„  asked  of  the  f 'i-'tj-J;;: 

^r^rei^'u-i- 


45.»;? 


INSURANCE. 


45.H 


re«l»'et 


L'ts.     The  contract  of  insuriineu  made  the  ! 
niiswer  a  warranty  :     Held,  tiiat  he   eould   not 
ri'ciiver.    /Ill lull  V.  77(1  .Mircmililr  Firr  Jus.  Cn., 
43  (.>.  1'..  :<H4. 

Misre|iresentatioii  inducing  defendants  to  ne- 
oi'pt  a  lowt^r  |>reniinin  Kll'ect  of.  See  Citiniilit 
firr  mill  M'li'iiii'  In-'-  Cn.  v.  .Xnr/limi  Iiia.  dt., 
of  Aliri'ili'i'n  mill  Loii'/oii,'2  .\\>[<.  K.  .ST.'J,  \<.  4i)(i8. 

Sec  also  Clinf  v.  Cilizi  iix'  lux.  Cii.,  '.'"  ( 'hy.  1-1. 


7.   Shitiilnn/  ('i)iiililiiiiin. 

(a)  ('iiii.^liliil'iiinnl'ilij  itiiil  Aji/iliriifliin  nf  tlii'.SIntiifi-. 

Held,  that  the  3!t  Viet  e.  '-M,  <>.,  now  It.  S.  (). 
,■.  111'.',  w.is  not  ultra  vires:  tliat  under  the  H. 
}s'.  A.  Act  the  Local  Legislature  lias  the  ]iowim' 
til  jiivscrilie  the  terms  n|ioii  which  insurance 
ciiiiiliaiiies,  either  foreign  in-  domestic,  or  incur- 
iKirattd  hy  thi^  Imperial  rarlianient,  shall  carry 
iiii  liiisiness  within  the  limits  of  the  jirovinee.  j 
rill'  iiiiwer  to  legislate  upon  tile  suliject  of  in-  | 
smiiiie  is  not  vested  in  the  hominion  Parliament 
liv  viitue  of  its  pi.wer  to  pass  laws  for  the  regu- 
liitiiiM  of  "  'I'rade  and  Commerce"  umli'r  theltlst 
juvtiiiii  of  the  H.  X.  A.  Act,  hut  belongs  to  tlie 
l^ii'iil  Legislature.  I'lrifli  v.  Tin-  Xiitiminl  Ins, 
(\>     \'l  'i'.    1'.    141.       J'lirsillis  V.   fjllil'n   flis.  Cii.,  4 

Aiiji.  li.  lti:{  allirming  S.  C.  4.S  i).  H.  'iTl.  /'<(/• 
f„iis\.  Ciliii'iis  /lis.  Ci).,  4  Ajip.  H.  !t(>.  Johiisliin 
V.  IIV.«/ir«  .Lt,<.  (11.,  4  App.  H.  'JSl. 

[The  last  three  cases  were  carried  to  the  Su- 
iiiiiue  ('i)iirt,  and  tlie  above  decisions  iitlirnied, 
(111  the  -1st  of  .lune,  1 880.  Tasclureau  and 
(iwymic.  ''•'•!  dissenting   -not  yet  reportetl.] 

Hfhl,  that  a  jiolicy  of  insurance  issued  by  a  ! 
comiKiny  whose  head  otlice  was  in  Montreal,  and 
siiiiiud  hy  tlieir  president  there,  and  counter- 
signuil  hy  the  local  agent  in  Ontario,  where  the 
Wfiiierty  insureil  was  situated,  was  witliin  K.  S. 
(I  c.  li)'2,  sec.  3.  Mf/iitjiri'  v.  NnlUmnl  /iis. 
0,iifMifiih-ral,  44  Q.  H.  "ibl. 

due  nf  the  conditions  endorsed  on  a  policy. 
Wing  X(i.  3,  provided  that  no  insurance,  whether 
original  or  continued,  should  be  considered  as 
himliiig  until  the  actual  payment  of  the  [iremium : 
-Hohl,  that  even  if  this  could  not  be  set  up  as 
animlition,  not  being  one  of  the  statutory  con- 
ilitiiins  or  a  variation  thereof,  it  might  still  be 
relii'il  uiiini  as  an  agreement  of  the  parties  which 
wrtit  to  the  foundation  of  the  contract,  and 
ikiiieil  that  the  insurance  over  oanio  into  exist- 
tiioe.  (Ii-nilili  V.  The  I'roi'hicUd  /nx.  Co.,  29  C. 
P,  3'21. 

Ill  a  declaration  on  a  fire  policy  the  policy 
M3  alleged  to  be  subject  to  the  conditions  en- 
ili'rsiil  on  the  policy — not  being  the  statutory 
cuiilitioiia— which  were  set  out  in  full,  amongst 
'vhieh  were  No.   3,   as  above.     The  defendant 
[ikiileil  on  ciiuitable^'rouufls  a  second  plea,  that 
iiiaiuUiy  said  policy  (and  the  conditions  endorsed 
thereon  and  set  out  in  the  declaration)  setting 
uji  the  ahnve  provision,   and  alleging  non-pay- 
ment, upiiu  wliicli  issue  was  joined.  '1  he  learned 
jiiilge  at  the  trial,  on  the  authority  of  the  cases 
sin've  referred  to,    struck   out   the   conditions 
friiiu  tile  declaration,  as  also  the  part  between 
the  brackets  from  thesecoml  plea,  and  upon  this 
heiiig  (lone  was  of  opinion  that  the  declaration 
must  be  read  as  setting  up  a  policy  under  seal 


which  acknowh^dged  the  payment  of  tlu'  pro- 
miuin,  and  eontaineil  an  unconditional  cov<'naiit 
for  the  paynuMit  of  the  amount  insured,  and  that 
tlie  issue  joined  on  the  sucoiid  plea  must  be  found 
for  the  plaintill',  for  whom  he  enteied  a  verdict. 
Tile  court  clirectecl  the  n^eord  to  be  restored  to 
its  former  state,  or  so  far  as  was  necessary  to 
enable  the  issiii^  whieii  hail  Imi'ii  jdjiied  ln'tweiMi 
the  jiartics  as  to  the  non-|iaynieiit  of  the  premium 
to  be  tried  as  joined.  Hi.  (»n  ajipual  this  deci- 
sion was  reversed,  jind  a  new  tri.il  ordered. 

The  policy  was  issued  on  the  'Jiid  May.  l>'7fi, 
being  before  the  I'oniini;  into  force  of  the  l'"ire 
I'olieyAetof  ISTd:  Held,  thitthelioliey  did  not 
come  within  the  act  so  as  to  m.ike  the  statutory 
conditions  applicable  ;  and  even  if  Hu!  Lientc^nant- 
(lovenior's  |)roclamation,  provided  for  by  the 
act  of  IST'J,  was  issued  before  |S7(i,  df  which 
then^  was  no  evidence,  the  court  under  such  act 
Would  only  be  eiialiled  to  say  what  conditions 
were  just  and  reasunable.  'll'X,!ll  v.  OUnini 
Aiirinilhiral/iis.  To,,  ;«)  ('.  I'.  L">l. 

In  the  body  of  the  )iolicy,  after  stating'  that  it 
w.as  made  suliject  to  the  coiulitions  therein  con- 
tained or  thereon  endorsed,  that  is  to  say,  the 
statutory  cmiditions  as  varied  by  the  cnncjitions 
thereunder  written,  .tc,  it  was  .'idiled,  "  In  case 
of  hiss  iiayment  shall  be  made  within  sixty  ilays 

after  completion  of  the  pi f  nf  loss  in  accordance 

with  saiil  conditions":  lleM.  tliit  this  w.is  a 
condition,  and  that  not  being  hcided  in  accord- 
ance with  the  .statute,  it  could  not  vary  the  I7tli 
statutory  condition  endorsed,  whi(di  reipiired 
Iiayment  in  thirty  days.  .Siiin;ii  v.  Tlir  /snlnlid 
/{ilk  mill  /uiriiii'rs'  I'iv  /iisuriiiifr  Cti.,  44  <'.  R 
.">2.3. 

The  action  w.as  brought  on  an  ir'..  ,  hu  receipt 
for  insurance  against  tire  issued  by  the  defen- 
dants after  the  p.issing  of  K.  S.  ( >,  c'  H'ri,  which 
stated  that  the  plaiutitl'  was  insured  subject  to 
all  tht^  covenants  ,iud  conditious  if  the  coiniiany. 
\o  coiulitions  were  on  the  interim  receipt:  — 
Held,  allinniiig  the  judgment  of  the  (^Mieen's 
Relich  (4:i  (^  R  271),' that  whether  the  recei|it 
was  to  be  treat(!d  as  a  contract  in  tieri  forming 
the  eijuitable  foundation  for  the  issue  of  a  policy, 
or  as  a  concluded  c<intract.  H.  S.  ().,  c.  li)2 
a]iplied,  and  that  the  iilaintill's  could  not  there- 
fore resort  to  their  own  s)iecial  conditions  for 
the  imriiose  of  lUd'eiting  the  claim,  or  to  the 
statutory  conditions.  /'insnns  v.  '/'//<'  fjneen 
/us.  To.  ,4A|'p  U.  103.  .Vtlirmcil  in  the  Supreme 
Court  on  21st  •lune.  ISSO,  not  yet  repcited.  See 
^frQiieeiiV.  /'Iiiriilr  /us.  r.<.,''2!)  C.  1'.  ."ill,p. 
!  454-.. 

The  act  does  not  a))ply  to  mutual  insurance 
companies,  /iidlin/li  v.  /{ni/id  Miitnid  /».«.  Co., 
5  App.  H.  87.  So  held  .also  in  the  Su)iremo 
Court,  in  Fnij  v.  WiUiiiijtiin  Mnlnal  Ins.  Co.,  on 
2l8t.Juiie,  1880,  not  yet  reported. 

See  Myo-  v.  WesU'vn  Ass.  Co.,  41  Q.  R.  .').'i3, 
p.  4o{)0 ;  Ciiiilliii'r  V.  CninnlUui  Miitnnl  /ns.  Co., 
1  2!)  C.  V.  r,W.\,  p.  4,^3{i. 

See  also  Coinpton  v.  .Vciranlde  Ins.  Co.,  27 
Chy.  3.34. 

i  • 

i  (b)  Effcf  of  Omitting  to  Compbj  with  tlip  Statute. 

1  The  policy  sued  on,  which  was  issued  by  defen- 
I  dants,  who  were  incorporated  sincis  the  passing  of 
I  the  R.  S.  0.,  c.  162,  by  the  Dominion  Parliament, 
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hail  not  eiiilorRoil  iqxm  it  tliu  stntiitnry  CdiiditionB 
rcftTiLMl  to  in  tlif  Rclii'iliilu  to  the  iilxtvu  act,  )mt 
hull  I'liiiiliticiiiN  of  its  o>«  II,  wliicli  wuru  not  ]irinte<l 
as  viiriiitioiiN  in  tlii'  nioilu  inilitntcil  hv  tliu  net  :- 
Held,  iillirniiiij,'  tlu^  jiulf^nifnt  of  the  (^  H.  (43 
y.  U.  iltil,)  that  the  ilefendnntH  could  not  re- 
sort to  thiir  own  mi  ditioUH  avoiding  the  policy 
for  nondiM'ioMurc  oi  a  previouH  insurance,  nor  to 
the  Htiitiitory  conditionM,  an  tliey  were  not  printed 
on  the  jiidicy.  l'tir.'i'in<  v.  ThiViliiviin'  lim.  I'd., 
4  A  in..  I!.  !M1. 

I'er  Murton,.I.A.— A  jicrson  insured  unih^rHueh 
a  policy  in  entitled  to  avail  iiiniHelf  of  any  con- 
dition cndorncd  on  the  policy  in  his  favour,  oi  of 
any  statutoi'y  condition,  notwithstanding  that  it 
is  not  printed  uiion  tiic  ]ioli(  y,  iiut  the  asHurerH 
are  only  i  ntitled  to  avail  tlicniselveN  of  such  con- 
ditiona  when  they  have  them  printed  upon  tlitiir 
policy.     III. 

Per  Spraggc,  ( '. ,  apart  from  conditions,  an  in- 
surance company  may  defend  on  the  ground  of 
misrepresentation  or  concealment,  which  would 
vitiate  tiie  contract.      //(. 

Held,  follow  ing  the  last  case,  and  Parsons  c. 
Queen's  Ins.  Co.,  4  App.  K.  !Hi,  103,  that  the 
conditions  of  the  policy  not  l)eing,  in  accordance 
with  the  statute,  headed  eithci'  ".Statutory"  or 
"Variations,"  the  policy  was  one  without  con- 
ditions ;  and  the  condition  as  to  arliitration  could 
therefore  form  no  defence.  Mclith/n'  v.  Xitlimiitl 
ln».  Co.  of  Alontititl,  44  (,).  H.  ."ioi. 

[Parsons  i:  Citizens  Ins.  Co.,  and  Parsons  c. 
Queen  Ins.  Co.,  have  since  Keen  atlirmed  in  the 
Supreme  Court,  on  "JOth  June,  1880,  not  yet  re- 
ported.] 

See  also,  on  this  (juestion,  CIricli  v.  Xtiliohid 
Ihk.  Co.,  4'2  ().  H.  141,  p.  4.V)(i  ;  Fni/  v.  ]V,//imj- 
toit  MiitiKil  Fi>r  lii^.  Co.,  4:5  t^  B.  10-',  p.  4r)71  ; 
an-ulili  V.  I'liximUil  h,^.  Co.,  -Ji)  C.  1'.  .S'-M,  p. 
45">:{  ;  /'in:ti,ii.'<  v.  'flu  (jMiiiliis.  (,'o.,  2!)  C.  P. 
188,  p.  4.'')HI  ;  (iiiiilliirr  v.  77((-  ('(iniidioH  Mutual 
lux.  (  u. ,  'Jit  (.".  P.  o'.t;},  p.  453(;  ;  Pni-miix  v. 
Qua II  lux.  Co.,  4  App.  H.  103,  p.  4r)u4;  .S.  (  .  43 
Q.  B.  271,  p.  4.>t7. 


(c)   liiiixoniihli'tirsii  of  Comlitioiin. 

The  condition  as  to  proof  of  loss  reipiired  a 
certificate  from  the  magistrate  most  contiguous 
to  the  place  of  tire  :--llcld,  that  the  condition 
was  unjust  and  unreasonalile,  and  therefore  void, 
under  sec.  33  of  3()  Viet.  c.  44,  ().  Slmiition  v. 
The  lliiMiuiis  Mutual  Jiw.  Co.,  2  App.  K.  81. 

The  ))oliey  of  a  mutual  comjiany  required  a 
certificate  of  the  loss,  itc,  under  the  hand  of  the 
magistrate  or  notary  jiulilic  most  contiguous  to 
the  jilace  of  the  tire  ;  and  there  was  a  plea  that 
the  plaintiir  had  not  furnished  such  eertiticate, 
on  which  issue  was  joined.  The  plaintiff  at  the 
trial  applied  for  leave  to  reply  ;  1.  That  it  was 
]iy  accident  or  mistake  that  it  was  not  furnished  ; 
2.  That  defendants  did  not  within  a  reasonable 
time  ohject  to  the  jiroofs  as  regarded  this  certifi- 
cate ;  and  3.  That  the  condition  was  unreason- 
able. It  appeared  that  the  certificate  furnished 
was  by  a  magistrate  «(  another  county,  who  had 
not  enquired  into  the  circumstances  :  that  there 
were  suspicions  sis  to  the  tire  ;  and  that  the  two 
nearest  magistrates  would  not  have  given  the 
necessary  certificate.     The  learned  judge,  after 


I  hearing  this  evidence,  refused  to  add  these  rt|,li. 
I  cations,  and  found  as  a  fact  that  it  wan  iidt  U 
I  accident  or  mistake  the  certificate  was  imt  fur. 
nislied,  but  that  the  plaintill  refiaiijtil  fn.m 
applying  to  the  proper  magistrates  IxcaiiMe  he 
knew  they  would  reluse  ;--Hehl,  that  iiinlor  ,'((1 
\'ict.  c.  44,  8.  33,  ().,  the  plaintill  niiglit  iimist 
that  the  condition  was  unjust  or  uiirt'iiHdijiil,!^ 
without  sjiecially  pleading  it  ;  but  that  it  wm 
clearly  not  unjust  or  unreasonalile  ;  ;iiii|  the 
cimrt,  under  the  A.  .1.  Ait,  s.  ,34,  nfuHcil  a  in^w 
trial  on  the  ground  that  the  olijiction  w.in  imt 
allowed  at  the  trial.  Scmble,  tiiat  a  ilt'iiiiii'ri.'i'it 
the  proper  moile  of  raising  tlie  (lUcstioii.  J/,,,.. 
rmr  V.  W'a/iiliiii  Coiiiili/  Miiliinl  Fin  /k,,  ('.,  '|9 
Q.  H.  441. 

'  Per  Harrison,  ('..!.- No.  I. 't  of  the  statutory 
j  conditions  does  not  make  the  refeniKt  ti.arhf. 
I  tration  a  condition  preceilcnt  to  iiu  action  ;  aiul 
!  the  provision  in  this  jiolicy  for  payiueiit,  "aitir 
j  the  loss  shall  have  been  ascert.iiiUMl  ami  pnivi'il 

in  accordance  with  the  terms  and  pi'Mvi>iijii,i,yf 
I  this  jMilicy,"  if  not  nug.vtory  as  an  attciniit  to 
'  vary  the  statutory  condition,  was  not  a  ivasmi. 
'  able  condition.  I'er  Harrison,  C..I.  riiiUrtiiat 
I  condition  the  judge  at  the  trial  might  try  the 
j  (luestioii  of  liability,  and  reftr  the  aiiiiiunt  tuiie 
'  ascertained  in  the  manner  there  prcpvidiil.  Re- 
marks by  Wilson,  J.,  as  to  the  further  piotivtiuii 

now  reiiuircd  to  be  provided  for  tlie  iii.siircrs, 
'  U/rirli  v.  Xatiiiiial  /im.  C,..,  .f_>  (,».  I!.  |4|. 

I      Action  on  a  policy  of  insurance  fur  .SHOd.  diu 

wooden    building,   alleging  a   tot.il   hiss  hv  tiit. 

I  The  policy  contained  the  statutaMc  ruiiilitiniis, 

and  also  what  piu'iMirteil  to  be  vai'iatiiiii>  therunf, 

I  by  which  the  insured  was  stated  to  «anant  the 

I  truth  of  tlie  statements  as  to  the  age  ainl  value 

of  the    biiihling.       The   variations  liacl  iiut  tin- 

I  notices  reijuired  by   the  statute  to  he  ]iittixeil 

;  thereto,    but  all   the   conditions  and   variatinii!) 

;  were  set  out  in   the  declaration   as  part  ni  thi 

contract.     The  plaintiff  in   his  a]i|ilicatiiin  aii.l 

proof  papers  stated  that  the  iiuiliiiug  was  Wditli 

JJiHM),  and  its  age  ten  years,  while  the  jui y  N'liii.i 

such  value  and  age  to  be  .*i!3tM)  and  iiiiieticii  yiai\ 

i  respectively,    lait   that    the   misrepivsciitatinnj 

I  were  not  wilfully  niaile.      Defendants  sut  iiji  tlic 

I  breach  of  warranty  and  also  fraudideiit  iiii.*rc- 

presentations  as  to  such  value  and  aue  ;  amlalM 

that  by  one  of  the  statutory  conditiims  t\a-  v,i 

must  be  ascertained  by  arbitration  : -Hilii.  that 

j  thecjuestion  of  warranty  <lid  not  arise, fur  iini'lhvt 

,  could  be  given  to  the  variations,  as  tliey  iliil  ii"t 

I  comply  with  the  statute  ;  and  that  tiio  iihiiiitill 

'  slionhl  not  be  deprived  of  his  objectinii  thtrito 

taken  at  Nisi  Prius  and  in  term,  ivtii  tli"iii;h 

their  aiipearance  in  the  record  was  his  tuvii  fault. 

Quiere,  whether  the  conditions  niakiii.,'  the  ijUOj- 

tions  of  value  and  age  the  subjects  ni  Hanaiitv 

were  not  unreasonalile.   The  court  set  the  vunhit 

aside,  with  liberty  to  defendants  ti' liavea  iii»' 

trial   if    they    desired    to    try   the  iitie-stinii  iJ 

fraudulent  misrepresentation    with    a  vii-w  of 

avoiding  the  contract ;  but  if  they  ahaiiihuicil 

all  defences  but  that  of  value,  tluii  thiiv  «,i3 

to  be  an  order  of  reference,  as  reciuiicd  hy  tlie 

conditions.    Sli/  v.  Tin-  iittaii-a  Aiirinihuivl In'- 

I  Co.,  29  C.  P.  28.     .See  .S'.   C,  211  ('.  1'.  557,  p. 

4538. 


A  special  condition  of  a  policy  of  insurance 
i  effected  by  one  K.  on  certain  goods,  piiM-iileil 
1  that  if  the  insured  property  shoiUil  k'  levied 
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refuBcrt  to  a<lfl  Urhu  ni.li. 

11  fact  that  it  whb  imt  l.y 
liu  (.'urtiticiite  wuh  ikiI  fur- 
D  jiliiiiitill  iffiHiiinl  (rum 
or  iiiiini»tiiitt'H  luiausf  lit 
UNI'  :--  HcUl>  tlmt  UMilur  im 

tlio  iilaiutitV  liiiKlit  iii»ist 
■aB  unjust  or  iunvii»iiiiulile 
■ailiug  it  ;  I'Ut  thiit  it  wan 
ir  uiirc'asi)iial>lo  ;  iuid  tin; 
I,  Ai't,  H.  ;<4,  vttiiHid  a  iitw 
;liat  tliu  iilijiftiiiii  «,is  luit 

Si'Uilile,  tluitaili  inuiriTii! 
■aisiuj!  tlic  (lui'stinii.  Mhi-- 
iitil  Miiliiiil  Fir>'  /".-.  '■".,  IW 

[.—  No.  If)  <'f  the  statiitiiry 
luako  the  nt'i'ioiin'  t.uirln- 
iiiTiileut  to  au  ai'tiiiii ;  ainl 
I  ^iiiliiy  fi'i'  iiaynifiit,  "after 
ii'i'U  ancfi'taiufil  ami  jirtivuil 
tlu^   tiruis  auil  lanvi-Knisof 

u\i)iatiii-y  ""  ""  atti'iiiiit  h> 
u(iu(titinii,  waH  lint  a  ii'Uhmu. 
•  Hanisoii,  ('..I.     rmUrtliat 

at  the  trial  iiii>.'ht  try  the 
,-,  ami  refer  tlu'  aimmiit  lul* 
iianiu'V  there  iin.viAe.l.  lie 
F.,  a8  t(i  the  further  i>nittotiiai 
o  \)r()vi(leil   fur  the  iiisunrs. 

/„,.  r,..,  4'.' <.t.  M.  141. 

cy  of  iiisui'ftiiee  for  ^*W.  "U  a 
allegiuj;  a  tot.il  In-s  Uy  iiiv, 
lod  the  statutaUle  .■Hiiihtiuiis, 
i)()rteil  to  ht;  variatillll^  tlaruMi, 
red  was  stateil  to  «  arriiiit  tin- 
ijieiits  a.s  to  the  a^e  an4  value 
The  variations  had  not  tin 
|)y    tlic   stntuttJ  to   he   \>w\K<:>\ 
the  uomlitions  and  variation 
le  declaration  as  vart  "i  th. 
■lintiff  ill   his  apiiheatinii  ai^l 
■d  that  the  Imildmg  was  wi.itli 
;en  years,  while  the  ,)iu-y  iHiui'l 
tolie.'*:WH)aiid  niuetfoii  yiai>, 
that    the   niisreineseiitatiHiis 
made.      Defendants  set  uii  tW 
V  and   also   fraudulent  m)m- 
;  such  value  and  ane;aa.laU.) 
statutory  eoiiditmiis  the  value 
ilby  arhitration  : -lieM,  th.it 
rraiity  did  nt.t  arise, for  iMietiiot 
the  variations,  as  they  iii'l  ii"t 
statute  ;  and  tliat  the  vl|um;li 
.„rivedof  his  ohjeetieii  tlurd|) 
us  an.l  in   term,   ev.n  tliyu^h 
in  the  record  was  his  own  tault. 
he  conditions  niakiii,' tlie 'i'i«- 
I  auc  the  suhjeots  of  warnmtv 
lalde.  The  court  set  the  vcnlKt 
yto  defendants  to  have  a  mw 
sire.l    to   try   the  u'"-'"'"'"  '. 
nresentation    «ith   a  vi.«  » 
Ut;b«tiftheyaKUite;^ 
that  of  value,   then  the  e  ^>^ 
reference,  as  reuunyl  1.      e 
The  Ottauv  A[li-<'-''l'''''''U' 
See  .v.   v.,  -ilt  l^'-  l'-*"V' 

Lonof    ai-olieyofinsuran^ 

Ik.  on  certain  g""<'f' ,1"'  \       < 

led  property  should  te  kv>e'l  , 
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upon  or  taken  into  imsiieitHion  or  custody  under 
«iiV  h'^al  i)roeeH8,  or  tiie  title  he  diH|iuteil  in  any 
nriiciiidiiiK'  i"  li^**'  '"'  cijiilty,  tiie  jiolicy  sliould 
ti'iwc  to  1)0  hindiiiK  on  the  insured.  'I'lie  gooils, 
iiriiir  to  the  iiiHUranoe  l>eiiij<  ell'eeted  and  uii  to 
tilt  tinu'  of  the  loss,  wiire  mortgaged  iiy  K.  to 
the  iilaiiitiir,  to  whom  tlie  loss  was  made  paya- 
lili'.  .Vfter  the  making  of  the  policy,  an  execii- 
vt  thi:  suit  of  one  l>.  against  K.  issued 
lis  goods,  under  wliich  tiie  uoods 
liicii  were  in  K.'s  [lossessioii,  were 

their 


lie   go 
L'ized, 


til  in 

aijniiist  ,,  _  .  .  •     -1    1 

vdiicii  were  in  K.  s  [lossessioii,  were  seized,   out 

,,i,  n    lioiid    lieiiig    given    for    their  redelivery 

uimii   rei|nest    to    the    siieritV,    tiie   .seizure    was 

witliiliaw  II.  ami  tiie  goods  were  left  in  K    s  jios- 

st'sniiMi  :     Held,  tliat  tiiere  w.is  a  valid  seizure, 

jii|.  tiie  goods  iieillg  ill  K. 's  |iosHessioll,  tile  slierill', 

jdliiiiL'as  lie  was  not  lorliiddeii  doing  so  liy  tiie 

miirtj!agee,  niigiit  proiieriy  seize  them  in  coriiore, 

.iiiii,  if  i"'^''l   '"'•  ^'^^^  tiielii   out  of   K.'s  |pos.ses- 

jiiiii,  and  tiiat  wliat  occurred  sulmeiiueiitly  could 

m.ali'o  no  ditt'ereiiee.       Held,  also,  tiiat  tiiat  part 

i,t  the  eiindition  wiiieii   refei  red  to  tiie  levy  or 

takiiif,'  possession  of  tiie  goods  under  legal  pro- 

otus,  was,  on  tlie  iiartieiilar  facts  of   this  case, 

just  mill    reasoiialile,    for   altiiiuigii    tiie    eondi- 

tiiiii   in   its  generality   iiiigiit    he    unjust    and 

mireamiiialpie  as  applying  to  all  seizures,  legal  or 

(itherwise,  vet  tli.it  it  was   divisiiile  so  as  to  lie 

just  anil  reasiiiialpie  wiieii  aiiplicalde,  as  here,  to 

.ilopil  seizure.     Tiie  iH.liey  was  tlierefore  held 

to  lie  avoided.     I'er   Wilson,    C.  .].,   the   otlicr 

part  "f  tiie  condition,  referring  to  the  title  being 

ilisimteil,    Ike,    was    not    just    and    reasonalile. 

J/./// V.  Till'  Sliiiiiliiril  Firi'  /ii-i.  Co.,  IK)  ( '.  I'.  .">!. 

This  case  has  lieeii  argued  in  A[ipeal,  and  stands 

fiirjuilgnieiit. 


I  die 


>f 


ad- 


Bvft  condition  in  a  policy  ot  insurance 
Jitimial  to  tiie  statutory  condition,  it  was  pro- 
viileil  tiiat  "  Wiieii  property  insured  '  *  or 
aiiviiait  tiiei'cof  shall  he  alienated,  or  in  case  of 
iiiv  transfer  or  eliange  of  title  to  tiie  property 
iiiMiivil,  or  any  part  tiiereof,  or  of  any  interest 
tlunin,  witliniit  tlie  consent  of  tiiis  eoiiipany 
einlnrseil  hereon,  or  if  tiie  pro))erty  iiereliy  in- 
wreil  shall  he  levied  niioii,  or  taken  into  jiosses- 
liiiu  or  enstiiily  under  any  legal  jirocess,  or  the 
title  til  lie  disputed  in  any  proceeding  at  law  or 
(unity,  tills  policy  siiall  cease  to  he  liiiidiiig  uiioii 
the  o'mpaiiy  ":--ncld,  (atiiriiiing  tiie  decree  of 
Proiiilfiiiit,  V.('.,)  (1)  tliat  sncii  condition  was 
not  ju<t  iir  reasoualde,  and  tliat  it  was  not  liiiid- 
yuaTc,  whether  tiie  .additional  condition 
in  this  case  was  so  printed  as  to  comply  witii 
the  stiitiite.-See  judgment  of  I'lHUidfoot,  V. 
i  (',, '.'I'l  Cliy.  at  p.  Ilo.  ShwIhx.  T/if  iSliniilonl 
;  Im.  C;.,  •27  Ciiy.  167. 

Acciiilitiiin  was  added  liy  the  company  that 

I  ii  the  a.'-sureil  aliouhl  make  any  misrepresenta- 

1  tiim  or  cdnceahneiit,   or  omit  to   make   known 

any  fact  material   to    the    risk,    or   make   any 

Bnmie  statement  as  to  ownerslii]i  or  title,  the 

I  (Hilicy shiiuld  lie  void- -wichout  providing,  aa  in 

the  stiitiitiiry  condition,  that  such  niisreiiresen- 

tatimi  must  he  material  to  tiie  risk,  and  should 

voiil  the  insurance   only   as  to   the    property 

iU'eetcil  l)y  it.     Per  Patterson,  .!.,  agreeing  with 

Upragge,  C.  ('2()  Ciiy,  ."^^l),  such  condition  was 

Unreasoiialile,  and  w,aa  in  effect  declared  to  lie 

(0  by  the  statute.     Butler  v.  Staiitlanl  Fire  Iiik. 

lCo.,4Ai,p.  R.  391. 

I'niler  the  statutory  conditions  endorsed  on  a 
I  Mtual  tire  insurance  policy  the  words  prescribed 


hy  sec.  4  of  I{,  H.  ().,  eh.  Ifi2,  except  the  head- 
ing, "  Variations  iii  eonditions,"  were  printed 
in  ink  of  ii  sliglitly  different  colour,  liiit  in  tliu 
sainu  sized  type  ;  and  after  certain  eonditionit 
varying  the  st.itiitory  conditions,  and  under  the 
lieadiiig  "Additional  conditions,"  tiiere  was  tiie 
following  condition  in  type  of  the  same  si/i>  and 
eoloiir,  "  III  case  anj'  [iromissorv  note  for  a  cash 
premium,  or  f<ir  any  iiremiiini  note  •  •  given  to 
the  coiiipany,  or  to  any  otlieer  or  agent  thereof, 
lie  not  paid  when  due,  the  policy  '  *  siudl  he 
null  and  void,  and  tlie  eoin|iaiiy  sliiill  not  he 
liaiile  for  any  hiss  oceuri'ing  either  iieforu  or  after 
tile  maturity  of  siieii  promissory  note."  The 
note  in  this  case,  payalile  to  defendants'  agent 
or  hearer,  for  ??l'J,  the  tirst  payment  on  the  [ire- 
ininiii  undertaking,  wliicii  was  for  $i.").(i'J,  fell 
due  cm  tile  lotii  of  April,  l.ST.S,  and  tlie  loss, 
exceeding  tlie  ainoniit  insured  .':'"i{)(l,  oiciirred  on 
tlie  'iHtli  of  Marcii.  This  note  was  not  paid,  the 
lilaintitl'  alleging  tii.it  he  omitted  to  p.iy  it,  as- 
suming that  the  ilefeinl'ilits  would  deduct  it  in 
settling  tile  lo,H»  wliich  had  not  iieeii  adjusted; 
Held,  that  tiie  I'niforni  ( 'oiiditioiis'  .\ct,  15.  S. 
().,  cil.  I(>'J,  (excepting  see.'.',)  does  not  apply 
to  mutual  insurance  companies  ;  Init  that  it  it 
ilid  the  condition  would  iiave  lieeti  cli.uly  void 
for  non-compliaiicc  w  itli  sec.  4  of  that  act.  Held, 
also,  reversing  tlie  judgment  of  tlie  (}.  U.  (44 
i).  |{.  70,)  tliat  the  condition  was  not  just  or 
reasonalile,  as  it  was  re'ipiind  to  lie  hy  tlie  ex- 
press contract,  and  hy  sec.  H,")  of  tlie  Mutual  in- 
suranee  Act,  H.  .S.  <».,  cli.  itil  ;  and  that  the 
]ilaiiititl' was  entitled  to  recover.  The  reasnn- 
ahleiiess  of  a  condition  is  to  hi^  tested  with  rela- 
tion to  the  circunistances  of  each  case  at  the 
time  the  iiolicy  w.is  issued.  lint  ipuere,  pi,r 
Moss,  ('.  ,1,  A.,  whetiier  in  the  .ihstract  sucii  a 
condition  could  he  reg.'irded  as  reasonalile,  and 
per  Patterson,  .1.  A.,  it  could  not.  Per  Patter- 
son, .1.  A.,  the  condition  was  also  niireasoiiaiile, 
hecanse  more  stringent  tliaii  tiie  statutory  pro- 
visions upmi  the  s.inie  suiiject,  sec.  4H  of  the 
Mutual  Act.  (^hiiere,  wlu'ther  this  wiis  a  note 
which  the  company  iiad  jiower  to  take,  or  one 
within  the  condition.  liiillinjlt  v.  The  liuijnl 
Milt  mil  Fire  Inn.  Co.,  it  .Vpp.  K.  87. 

See  O'Xeill  V.  Tlie  O/titini   Aiiriciiltiirul  Inn, 
Co.,  -AOC.  P.  I.-)1,  p.  4.-):i7. 


(d)  riiiiiiiiiii. 

A  ]iolicy  of  insurance,  issued  after  IJ'.I  \  ict.  c. 
'24,  did  not  eontaiu  tlie  conditions  made  neces- 
sary liy  tiiat  statute  :  -  Held,  that  the  fact  of 
the  declaration  liaving  st;ited  that  the  jiolicy 
was  suiiject  to  conditions,  which  it  set  out,  did 
not  preclude  the  plaiutilV  froiii  coiiteiiding  there 
were  no  conditions  upon  tlie  [lolicy,  for  au 
amendment  would  lie  allowed  in  order  to  state 
the  contract  proved  according  to  its  legal  effect. 
/'(ir.^oii-s  V.  '/'//('  CitizeiLi'  lii.i.  Co.,  4;l  <^.  P.  '2(»l. 
Sua  .Sli/  V.  Tile  Ayrieitltiirnl  Ih.i.  Co.,  '2'J  C.  V. 
•28,  p.  '4o5G. 

The  second  count  of  a  declaration — after  alleg- 
ing that  it  was  on  a  tire  insurance  [lolicy  for 
§1,000,  date<l  28th  May,  1877,  which  hy  its 
terms  was  said  to  lie  subject  to  certain  pretended 
conditions  endorsed  thereon,  and  set  out  at  length 
in  the  tirst  count  —  averred  that  the  policy 
was  one  entered  into  and  in  force  in  Ontario, 
with  respect  to  property  situate  therein,  and 
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that  till)  HAiit  coiiilitiiiim  weru  thu  mily  I'dtulitidiiN 
•tatcil  in  N.'iiil  |ioli<'v,  ami  wt'itr  imt,  nor  were 
Kuy  (if  thi'ni,  ciinilitiiinii  niontioncil  in  or  in  c.du- 
fiprniity  with  tli<^  Kir--  lnmiriui"i'  Tolicy  Act,  mir 
variiitmnM  tlirn'iif,  .ih  ru<|uiri'il  by  niiiil  net, 
wliiT('l>y  till'  ciinclitiiiiiH  hu  t  iiiIiiI'ni-iI  njinn  tli« 
jMilicy  w<'ic  inojit'ijitivi'  ami  voici,  and  tin-  |iipliivv 
waM  lilt'  li'Miii  nil  <'oMililiiinH  an  a^iinHt  tliti  jilain- 
tili'.  Till'  tilth  ;iiiil  Nixtli  \i\t.:nn  alk'Ki'il  that  IIm; 
pdlii'V  u.'is  Nulijci't  til  thu  ciinilitiiinM  in  t)ii<  wnnU 
anil  tlKiii'i'H  I'olliiwiiig  :  Hcttin^  out  conilitionH,  in 
♦In-  I'xai't  triniH  of  stiitutory  runclition  No.  I.M, 
with  ri'N|H'i'tx  to  |iroot'M  of  Iohm,  ami  avorriid  non- 
IHiiforniani'i'  \>y  omitting  rcHimctivi'ly  to  givn 
notii'i-  of  loss  forthwith,  ami  to  ilclivur  a  Ht.itu- 
tory  ili'chiration  that  tint  1oh»  uan  jilHt  ami  trne, 
At'.  To  thcHi'  pli'a.'*  |ih'.intif!'  ri'jilii'il,  respDi'tivcly, 
auttiiig  n|i  gronmls  of  i'xi'Iihc  for  thi'  noni>i'rfonn- 
ani'r  of  till'  N:iicl  romlitionw  :  lli'lil,  liy  (»«li'r,  (., 
rei)lii'ations  hail,  as  hi'inj,'  a  ili)|iarturi'  from  tli») 
<)t'claration  ;  l>nt  that  thi'  [Aciin  wero  alno  liail, 
for  that  thi'y  must  hi;  rrail  as  alleging  that  tim 
policy  Mft.s  Niiliji'i't  to  the  comlitionM  Hut  out  in 
the  |ilea.M,  liuing  the  ntatutory  oomlitioim,  with- 
out shewing  tli.it  thoy  were  emlorneil  upou  the 
poliev,  or  were  of  the  eharacter  referred  to  in 
(ienilili  r.  I'rovineial  Ins.  Co.,  ;.'<»  C.  I'.  S'il. 
Jiri/liin/i  r  V.  '/'/(('  holiilfil  /{ink  (iiiil  Funuirn'  Jim. 
Co.,  -AOV.  ?.  9. 

Hoe  Alnrroii'  v.   Wnlii'lon  Coiiiify  Mutual  /n-n. 
Co.,  3i»C^  H.  441,  infra,  p.  4.V.((. 


8.    Xutice,  Arcoiinl,  and  /'rno/  of  Limn. 

The  Btatoniont  was  required  by  the  condition 
to  be  given  within  thirty  days.  The  lire  w  is  on 
the  11  til  August,  and  the  statement  was  not  sent 
until  the  -."(til  .Septemlier,  but  the  delay  was  oc- 
cisioiiud  by  the  delay  of  t!ie  coin[iany's  agent  to 
send  a  blank  form  for  the  purjiose,  as  he  had 
promised  :  llehl,  sullicieiit.  .Sembli!,  that  at  all 
events  the  diday  of  a  few  days  would  not,  under 
the  condition,  avoid  the  pc.licy.  llnU-liint,iiii  v. 
li'Koinrii  J>iilrirt  .Mutual  Fire  )iis.  Co.,  31)  Q.  B. 
483.' 

Held,  upon  the  evidence,  set  out  in  the 
report,  that  the  non-coniplianue  with  the  con- 
dition was  not  excused  under  38  Vict.  c.  1)5 
8.  1,  the  omission  to  give  the  certificate  not  hav- 
ing been  caused  by  necessity,  accident  or  mistake, 
and  the  statenicMt  or  jiroof  of  loss  not  having 
been  given  in  good  faith.  A  nonsuit  was  there- 
fore upheld.  The  facts  relied  upon  to  bring  the 
case  within  that  s<!ction  must  be  pleaded.  Mor- 
row V.  T/ii'  Wnti-rlou  <.\>unti]  Mutual  Fire  Inn. 
Co.,  39  y.  B.  441. 

The  proofs  of  loss  did  not  comply  with  the 
conditions  of  the  policy  sued  on,  but  they  were 
in  accordance  with  printed  forms  furnished  to 
the  plaintitr  by  the  defendants'  agent.  The 
company  received  them  on  the  (ith  of  .•August, 
and  on  the  lltli  of  November  informed  the 
plaintitf  that  they  had  placed  the  matter  in 
the  hands  of  the  (jore  District  Insurance  Com- 
pany for  adjustment  "saving  their  rights  at 
law;"  liut  they  took  no  objection  to  the  suffici- 
ency of  the  proofs  until  the  trial  : — Held,  that 
under  the  circumstances  they  were  estopped 
from  taking  advantage  of  the  defect.  Per  Bur- 
ton, J.  A.,  the  saving  clause  in  defendants' 
letter  referred  to  any   objection   to  the  claim  : 


itsidf  and  not  to  the  pruliminarv  proofx  ;  ninj 
I'.ii't  that  the  agent  had  furniHlied  the  loriim 
which  the  proofs  were  made  would  imt  |, 
bound  the  com|)any,  ns  he  had  no  itiitlmrity 
HUiiplv  forms  for  such  a  purpose,  Slmioiiin 
Till'  llnMiniin  Mutual  Inn.  Co.,  •_'  App,   |t.  SI, 

ily  one  of  the  conditions  endorsed  ,^^  .,  p,,! 

Of  insurance,  the  insured  was  reijuin  d  f.i  ,1,  |j 

a   particular  and   detiilcd   account  of  tlir  |, 

and,  if  reipiired,  to  proiluce  thebmikHot  .'tcin 

I  and  other  pipers,  vouchers,  origlinl  iir  iliiiill, 

I  invoices  ;      Held,    that  a   re.isonabli!   cuiii|.||,i 

with   the  condition   was  only    rcij  lind  ;  tli.i 

was  therefore  siitlicient  lor  the  iiiHiinil  to  furn 

such  particulars  auil  docunnnts  as  it  w  is  riiin 

ably  in  his  power   to  do  ;  and    th.it  in  tliis,.; 

on  the  evidence  set  out  in  the  report,  the  oiir 

tion  had  been  complied  with.     tliililA,„'iil,  y,  ; 

(liirt   hi'lriil  Miiliiiit  Firi'  Inn.  Co.,  "jy  ( '.   p    | 

Held,  that  the  ;VS  Vict.  e.  (55.  (I.,  pvcvint 
the  setting  up  noii  compliance  with  the  cnn 
tions  as  to  ]iro'of  of  loss,  was  not  bevolnl  ' 
power  of  the  I'roviiicial  l.enisj.iturc,  and  aiipl 
to  the  dcfendiints.  I>ii  r  v.  Winlirn  .l.v<.  r„ 
Q.  B.  floM. 

I'laintifr  having  representeil  his  loss  at  a  nii: 
larger  sum  than  the  jury  f'liiinl  he  had  siHt.iini 
the  court  nevertheless  refused  to  interfere  i.n  t 
ground,  as  the  jury  at  the  saiiii'  time  fiiiin.j  t| 
lie  had  acted  honestly  in  in.ikiiig  the  ie|iii.si.ii 
tion,  anil  the  evidence  in  the  >|iiiiii>ii  nf  t 
court  sustained  that  lindiiig.  I'ni-snii.^  v  / 
Cililrnn'  Inn.  Co.,  43  (,».   H.  'idl. 

Hel'l,  that  the  13th  statutory  ciuiditiun,  i 
iiuiring  the  assured  to  give-  notiiM'  of  iiis  ]<»■.  ;ii 
to  deliver  "  as  soon  afterwards  as  pi-aitivalil,." 
particular  .iceonnt,  was  eotiiplied  with  liy  i| 
livering  such  aecount  within  a  rcusmi  ihju  tin 
Par^onn  v.  (^uiin  Inn.  Co.,  43  t^.  I'l.  '.'yi. 

See  lirilliU'lfr  v.   Innlatnl   l{ink   I'n-i'   hm   l\ 
mv.  p.  9,  p!  45.")9  ;  .l/o/','o»' V.  \Viii.,-h,„i 
Mutual   FIri'   Inn.    Co.,  '.M)  {}.    H.    l(|,  ,,,.(,-,, 
Ifitlrliinnon  v.  Xiniiitra  hinlrirl  .Mnliml  I-",,-,' 
Co.,   .39  Q.  H.   AKi   p.   4.-)(;3  ;    II', /Wi  v.  .V;,(, 
l>i.<lrirt    .Mutual   Fin-   Inn.  Ci,.,   i',   C.    I'.  l.')|, 
457-  ;   llai/i'n  v.  Union  Lift'  Inn.  Co..  44  1,1. 
p.  4574. 

0.   Waiver  of'  I  'omlUioun. 

(a)   ..4^  to  Other  /nnnrunre. 

The  plaiiitiir,  who  was  insured  with  diif 
dants,  a  mutual  insurance  conipiiiy,  fur  ■':'.',i«i 
and  in  other  companies  with  their  assent 
.■JHOOO,  in  all  for  .SIO.IMH),  on  4th  .luly  wmtt 
defendants  notifying  them  of  ciiaii;,'us  he  li 
made  in  his  policies  with  other  cuniiianii's,  wi 
a  list  of  the  companies  he  was  tliiii  iiisiin 
to  which  defendants'  secretary  nii  tliu  7' 
.Inly  replied  that  no  sueh  notice  wwi  iii'.r 
so  long  as  the  total  amount  of  tlie  iiisunuuvw 
not  increased.  In  June  or  .Inly  lieluinliiit 
inspector  notified  the  plaintill"  tint  ilefi-'ii'liii 
intended  reducing  his  insur.uicc  witli  tlniii ' 
.^1000,  to  which  the  plaintill' .assentcil,  iiifnriiiiii 
them  that  he  wouhl  replace  the  aiiHUiiit  in  sur. 
other  company.  On  Kith  .July  the  iiisiiraiuvwi 
reduced  and  the  unearned  preiniiim  returiio'l 
the  local  agent,  8.,  with  whom  tlie  |ii:iiiiti 
etfected  an  insurance  for  the  jJIOOO  in  tlii'i,iiii 
bee  luaurance  Company,  of  whiuli  cuiiiiLiiiy  '■ 
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iiri-liiiiiiiiivy  v^""'"  •.  "ii'l  111.- 
Imcl  turiiiHliril  t\\'-  liimiKiin 
voi'f  iriii.li!  wdiiM  lint  liiivt) 
^'  im  Ui'  liii'l  ""  iii'lli"iity  to 
ii'i'li  IV  iiuriM>m'.  Sliiiuiii.it  V. 
„/  /,M.  'Co.,  -^  '\W-  !!■  **' 
iiiliti'iu*  tmdorHcil  .m  ;i  (.mI,,  y 

llSliril'l  WIlKVUlluiri:!!  tn.lrlivit 
ilcfiiliil  lU'ciiUllt  lit  tlic  liim, 
,  iirciilufi'  tin' 1"" 'lit  "t  acvcmiit 
vi>ut'li<'i'«,  origin  il  nnliii.li,.;it,. 
tlivl  iv  rfi<Ni>iiii''l>'  >iim|ili;iiiii' 
II  wiVH  Lilly  voi|>iir.Ml  :  tliat  it 
lii'iit  t'"!'  Ill''  iiiHunil  tni'iiriibh 

,1,1  lidl-Hnii'lltH  IlKlt  \V;l«  lVil!.nM' 

to  ill  ;  iiii'l  *'>■'♦  1"  tlii«.:i,.', 
•t  (lut  in  tliu  ri'iini-t,  th.  .nnai 
■„,li.-l  with.     (I"!''"'"''!!'  V.  n. 

:,!„//••;,■.■ /.M.  r,.., -j:  c.  w  i;i.v 

38  Vii't.  I!.   tK),  <>.,  iiivv(i\tin;( 

on-fDiiil'l'i^'""''  ^^'*''  *'' '"''■ 

,f  ,,f  liisH,  \v;\«  iH't  Ih'VihiiI  th'' 
Iviiwiivl  l,o«i«l:vtui'',  Hua  ;i|iiilk'a 
^.     Dmr  V.  irc/^'ci'H  .lv(.r„.,4l 

,t;  i-onrommtea  bin  U*»  at  a  muoli 
tlir  jurv  f'"""^  li,i  liiuNiHtum.1 

|„,\j.'rtrt  l-flusi:il  tiiillti'l'tcl II  tins 

urv  ivt  tlii^  ;iinii"  tiiiu^  I'lUii.l  tint 

,n.•'^^tlv  i'l  iiii'l^'"«  tli<^  ivinv.-ouu- 

.vicU'lu'L'   i"    tlKi    t""""  "'  '!'« 

t\,:vt   lindim,'-     /'"'•■"""'  ^'^  "" 

lie    IStli   statutnvy  ciuiaition,  n- 

,„-eil  to  niv.3  lu.ti, f  Ills  luH,  a,,4 

S0..1I  iift.TWMr.lsaHi.iM.'ti.M'.l.'   * 
,uiit,    Wiii^  I'.mn.linl   nitl.  l.v  .le- 
^;couut  within  a  riNjsuiuUk  time. 
,.»/,M.  ro.,43Q.  IVM. 

,.  V    /.■xihih'il    IM    I'in-   lu^.  I'K. 
|i-,v»  •    Miirrnir  V.  1 1',  i /.  W"m '■""»''/ 

v;„./,n-r.  />M'''''''  M"  ""I  !■'::■  I"'- 
r,<;o«/.i/'''/-M.ro,.+K>.i..M 


lAs  to  Otlur  //'■•<'"•'""■''• 
Iy,   who  wiw   insiuva  witli  .l.i.u- 
Ivl  insurance  i'c.in,v.M.v,  U<v>..m 
,con.i.anio>s   with   tlu'ir  ass,.,, n- 

VifvinL'   tlicm   "f  chaiij^fs  l.r  In 
', lie' ius  with  ntlifri'oMiiuuiu.'s«itli 
„ni,ani..  he  was  tl.'U  n.suiv  ni 
:„.Unts'  soci-otary  on  the  ,tl.  41 
Ih-it  no  Mv\i  notic;  was  n-so-Mryl 
\i.talanHUU.toftliei,.sm-;i,avw« 

tie.l  the  iihvintitV  thit  Mml 
bhlLl.laintitfa««c.Mt.a.uitur,mi. 

r     OnltithJulytli^i"''"™'";,^ 

L  unearned  premiun.  return.   J 

,.f    s;      with    whom  tlio  vun™"! 
taucef-the810()0inthe.;ue- 
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WM  ftti"  Hunnt :      lliia,  that  undtT  tliuHu  cir 
cuiimtain'i't  cIcfrmlantH  i^oiilcl   not  Het   n|>   that 
(1,1,  ^«;(s  a  fiirtlicr  inmiranee  witlioiit  notice  to 
tliciii     /'(irxiiiiM  V.  Till'  Virliiriii  Mnlmtl  FiiY  ln».  \ 

<;„..'i!lM'.  I'.  •-'•-•. 

See   ljii»iti>   V.   (lliilif    Miihiiil   Fiiv    Iniitrnnrf 
(V,  il  <••  !'•  •"'"".  !'•  -t'^'i'-* :  •''■•  ''•  -^  <'•  •'•  "-.  I'- 


(h)  nihi-r  CimiVifhmn. 

Hflcl.  that  a  denwuid  of  tlif  claim  impors  ami 
i,riinf  ol  loHM,  without  reft'i'ini'i^  to  a  coiiilition 
riiiuiiiiiu  ^'"'  prcniisi'M  to  lie  occiiipiiMJ,  coiiM 
iiiit  ill'  (oMstrtira  as  a  waiver  of  tlw  liri'ach  of 
,,{,'|i  I'liiiaitioii  :  Caiiaila  lianih'il  ( 'rifilit  < 'o.  r. 
The  Cm  ida  \>,Mii'ultiual  Iiw.  Co.,  17  t 'liy.  4I.S. 
ilisneiiti'a  from  on  tliis  point.  No  sueh  wiivcr' 
laving  lieen  set  up  at  tlu' tri.al,  wliieh  took  plai'c 
ffithmit  a  jury,  iiUiiTc,  as  to  the  projiriety  of 
.illiiwinn  it  to  lie  ur^eil  in  term.  Afiriihutiin  v. 
?7i.  Aiiririilhiriil  Miiliinl  Am.  AMnrliitluii,  40 
(^  H.  IT.">. 

A  t'liiiaitioii  was,  tiint  wiii'ic  eredit  was  ijiveii 

and  :i  noti'  t.ikrii  for  tlie  prniiiiim,  nnle.ss  the 

Mine  siioiild    lie    paid    at   maturity     tin'   iiolicy 

sliiiuM  lie  void  ;    and   defendants   set    up    mm- 

ikivimiit  as  a  defence  iinilcr  this  condition.    The 

iuiuriil  and  her  hiisli.ind  ;,'ave  the  a^cnt  a  note 

[i.r till' pnininm  jiayalde  in  three  months.     Tlie 

ajjeiit  left  the   application   with    the    Imsliand, 

ulliiiH  liim,  as   he  was   in  a   hurry,  to   si^jn   his 

ithe:i;;eMt'.s|  n.imc  to  it,  and  send  it  to  defend- 

•iiit.s  vvliicli    the    hiislianil    diil,    with    a    letter, 

ibkiii^;  defendants  to   let   him   know  when  the 

nnte  liecaine  due.     They  .leknowled^ted   it,  and 

iunt  the  policy  to  him.     The  day  after  the  note 

fdliliietlic  hushand  wrote  to  defendants  asking; 

il'tliev  held  the  note,  and  if  the  pidiey  was  gooil 

witliimt  heinj,'  countersigned  liy  the  aj,'ent.      In 

iiii8«er  defendants'  secretary  wrote  on   the  Sth 

May,  (saying  nothin>{    ahout  the  policy),    that 

the  ;ye  lit  was  an  iiniiostor,  that,  "we  are  tryini,' 

to  get  "11  his  track,  ,ind   may  ho   able   to  write 

yiiu  furtlier  on  this  subject  again.     Your  note 

iiiver  oame  here,  and  I  advise  you  not  to  \>ay  it 

wli'iBvev  should  eiU  on  you  for  su.ie. "     The  fire 

tdiil;  iiliice  in  .'September.     After  some  correspon- 

iliiior,  ilefeiidants  in  December  refused  to  pay, 

fMnji,  fur  the  Hrst   time,   as  one    reiuson,    the 

ii'iiliayiuuut  of  the  note  ;  and  the  secretary  at 

till  triiil  swore  that  the  note  not  having  been 

jai'l  they  considered  the  policy  cancelled  when 

;  thty  winte  on  the  Sth  May  : — Held,  that  defen- 

i  daiits  wure  clearly  estopped  by  that  letter  from 

Jcttiui,'  u])  this  defence.     /ifiiMiit  v.  Ottnuni  Ai/ri- 

\tiiiu-iillM.  Co.,  42  Q.  B.  28'2. 

Waiver  of  forfeiture  for  nnn-p;iyniont  of  aaaes- 
I  meiit  nil iireniium  note.  Smith  \.  Mntiml  Inn.  C'o. 
[Mrlhit,,!,,  •27(',  P.  441,  p.  4.5r»!);   Ll/(lll.^  v.  (ilohe 

j/irfmi/  /»x.  (■„.,  27  O.  r.   .5(>7,   p.'4.')()i);  .S'.  C. 

!!8C,P.(i2,  p.  4570  ;  Mrdinjun  v.  .Vanuf'artiiri'r.i 
Uwl  ihylimls'  Mittual  Fire  //i,i.  Co.,  29  C.  P. 
1 4W,  p.  4570. 

In  an  action  against  defendants,  a  mutual  in- 
jwrincii  company,  on  a  policy  against  tire,  aver- 
Iniig  a  total  loss,  defendants  set  up  that  the 
Iplaintiff,  without  the  defendants'  knowledge  or 
Icunseut,  hiul  erected  a  steam  engine  on  the  iii- 
Isttreil  jiremises,  thereby  increasing  the  risk,  and 
|tenilering  the  iuaurauce  void  under  36  Vict,  c. 
286 


44,  ((.  It  appeareil  th.it  whin  tin' limine  wan 
erected  the  plailltilV  notilied  defeiiilants  thereof, 
and  applied  fur  additioii.il  insurance,  Imt  on  be- 
ing informi^d  that  he  miMt  piy  an  increisi'd  pre- 
mium he  refused  to  do  so  :  that  he  never  re- 
(^eiviMl  any  notice  of  his  |iiiliey  lieinu'  cancelled, 
or  of  his  rei|iiiring  to  have  a  new  |ioliiv  at  the 
increased  r.ati',  but  imtliiiig  further  was  done  nor 
any  objeetions  made  until  a  month  after  the  tire, 
when  theolijections  now  relied  ll|"iii  were  raised  : 
that  after  such  erection,  when,  by  the  terms  of 
the  policy,  the  renewal  pi'eiiiiuiii  biMMine  due, 
the  plaintitr  receivinl  notice  till  reof  frnni  the 
defendants'  agent,  to  whom  the  renewal  nu'cipt 
had  lieen  sent  fniiii  the  he  id  olHee.  re  |uesting 
the  plaintilf  to  pay  the  s.inie.  which  he  ilid,  and 
was  given  the  rei'<'i|it,  and  there  was  the  same 
not  ice  am  I  pay  men  I  of  the  next  renewal  preminni, 
hefendints  alleged  that  these  notices  were  sent 

and  the  renewal  |ireiiiiiims  n ived  by  mistake  : 

Meld,  that  under  these  ciieumstances,  defen- 
dants could  not  set  U|i  that  the  policy  had  been 
avoided.       f.nir   v.    'I'/f    llmi  I  hi-  llnml    Miitunl 

iii^.  Co.,  2!M'.  r.  I. 

.\n  apjilic  ition  for  insurance  tilled  in  by  the 
company's  agent  hid,  at  the  font  tliereof,  a 
notice  rei|uesting  the  apiilicant  to  miswer  the 
i|Uestions  fully,  and  that  if  the  ngeiit  should  till 
up  the  a)iplicatiim  he  would  lie  the  agent  of  the 
applicant  and  not  of  the  eom{i:iiiy,  but  it  did  not 
st.ite  that  the  company  would  not  be  bound  by 
any  statement  mile  to  the  .igcnt  and  not  con- 
tained ill  the  a|iplicati(in.  Uy  the  ;i|p|ilic  itiou 
the  agent  was  iisked  to  state  his  o|iiiiioii  of  the 
risk,  ami  whether  he  lecomnnMided  the  .'ompany 
to  accept  it,  liis  answer  to  which  wis  "very 
good."  When  the  ,ip)iliiati(in  wMs  made,  the 
lot  on  which  the  iiisiired  premises  were  situate 
was  one  of  eleven  lots  mortu'ai;eil  for  .'^lOOO,  lint 
there  was  an  arr.ingeiiieiit  with  th  ^  mortgigeo 
to  release  any  lot  on  (Liynieiit  of  ^100  thereon. 
Before  the  insurance  was  ctVected  the  insured 
had  paid  .?,S00  on  the  mortgage,  and  intended 
having  this  lot  released  ;  and  the  agent  who 
solicited  the  insurance  and  filled  up  the  applica- 
tion, being  informed  by  him  of  .all  the  facts,  said 
the  mortgage  was  not  worth  mentioning  in  the 
application,  and  aci'ordingly  answered  to  the 
(piestion  as  to  iiicutnlirances  that  there  were 
none  : —Held,  that  the  comjiany  could  not  set 
U|)  tint  there  were  any  misrepresentations  iw  to 
incumbrances.  XiiHiihirr  v.  Tlw  ii/lnwa  Ai/ri- 
rnltiimf  fun.  Co.,  43  Q.  B.  121. 

See  HoiikUiH  v.  .^^lllllt'lll■t^n•(•^•.1  fiinl  }firfh'liitn' 
Miitmtl  Fur  Iiin.  Co.,  43  Q.  B.  •.'.")4,  p.  4.j7'J. 


10.  Act'ums  on  Polic'iei*. 

(a)  Lhnitnthm  of  Thw. 

Under  the  terms  of  a  mutual  insurance  policy 

the  losses  were   only  to  be   piid  within  three 

months  after  due   notice   given  by  the  insured 

according  to  the  i)rovisions  of  3(>  Vict.  c.  44,  a. 

52,  ().,  which  enacts  that  in  case  of  loss  by  tire, 

notice  thereof  shall  be  given  to  the  secretary  of 

the   company  forthwith,   and   the   jiroofs,   &c., 

called  for  by  the  policy  must  be  furnished  to  the 

company   within    thirty   days   after   said   hiss, 

"and  upon  receipt  of  notice  and  proofs  of  claim 

'  as  aforesaid,  the  board  of  directors  shall  ascer- 

!  tain  and  determine  the  amount  of  such  loss  or 

I  damage,  and  such  amount  shall  be  payable  iu 
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three  months  after  the  receipt  by  the  company 
of  such  proofs  ":~-Helil,  aftiriniiig  the  judgment 
of  the  Queen's  Bench  (43  Q.  B.  102),  that  a 
defence  under  this  section  was  not  open  upon 
the  pleadings,  wliicii  are  set  out  in  the  report ; 
and  an  amendment  was,  un<ler  the  circumstances, 
refused.  Seudile — witliout  deciding  wliether  the 
above  statute,  the  Mutual  Insurance  Companies 
Act,  was  superseded  by  3i)Vict.  c.  24,  ().,— that 
even  if  this  (lefence  were  availalile  it  would  not 
entitle  defendants  to  succeed,  as  the  above  sec- 
tion does  not  prevent  an  action  being  brought 
before  the  expiration  of  mree  months  where  the 
directors  have  refiisetl,  as  they  did  in  this  case, 
to  pay  the  claim.  Fi>i/  v.  Wclliiiijloii  Mittiuil  liis. 
Co.,  4  App.  1{.  2!>,S.  Keversed  in  the  Supreme 
Court  21st  June,  1880,  not  yet  reporte<l. 

The  declaration  alleged  that  the  policy  sued 
t.n  was  subject  to  the  conditions  endorsed  there- 
on, and  averred  a  fulfilment  of  all  the  conditions 
necessary  to  entitle  tli'!  plaintiff  to  ni.'iintain  the 
action.  J)efen4lants  pleaded,  thi.t  one  of  these 
conditions  was,  that  ixiymcnt  of  the  loss  need 
not  be  made  until  sixty  d  lys  after  the  same 
shoulil  have  been  ascertained  and  prove<l,  and 
that  at  the  commenoe>nent  of  the  action  the 
alleged  loss  had  notlieeii  ascertained  and  proved. 
The  jdea  was  dennured  to  : — Held,  reversing  the 
judgment  of  the  (Jneen's  Rench,  tliat  the  plea 
was  good,  inasmuch  as  it  dearly  a}iiieared  from  ! 
the  declaration  and  plea  coupled  together  that  I 
the  condition  was  precedent  ;  and  that  it  was 
m)t  necessary  in  the  plea  to  jioiiit  out  how  the 
loss  was  to  be  ascertained  ami  proved,  that  being 
a  matter  of  evidence.  Juhitilou  v.  Wmti-ni  Ans. 
Co.,  4  App.  i;.  281. 

See  WiLili  v.  Xlni/iird  J)i.i/riii  Mutual  lure  I  uit. 
Co.,  27  C.  I'.  l:!4,  p.  4."2. 


I  made  payable  to  W.  to  the  extent  of  SI, 00 

\  to  B.  to  the  extent  of  $iO'.),    "  as  their  in 

j  may  appear  "  : — Held,  that  the  plaintiff 

1  sue  in  her  own  name,  being  entitled  to  th 

'[  plus  above  these  sums,  which  was  fouml  1 

j  jury  to  l)e  $130,  the  words  "as  tlicir  in 

I  may  appear,"  applying  to  a  reduction  nf 

sums,  not  to  a  payment  beyond  them.    Th 

'diet  i)eing  for  .^Ij.'i.SO,   releases  were  nflcr 

!  behalf  of  B.    and   W.,   and   tlie  euurt  the 

;  th(mght  it  unnecessary  to  consider  wlutlni 

should    be  made  parties  to   tlie  suit.      /;, 

Wentrru  AKxiirimri'  Co.,  41  (J.  B.  SoU. 

The  plaintiff's  effected  an  insurance  wil 
fendants,  "loss,  if  any,  i)ayable  to  H.''as  sec 
for  goods  supplied  by  H.  to  tliem.  The  pulic 
heltl  l)y  H.,  and  was  hitnded  over,  it  ap]n 
by  some  mistake  of  the  hitter's  clerk,  .■iiii 
number  of  other  ixdicies  efl'ected  by  H.,  tn' 
dants  for  surrender  or  cancellation  :  Ibid 
the  plaintiffs  were  entitled  to  recover,  .mhI 
it  was  not  jiccessary  to  bring  the  action  i; 
name  of  H.,  whose  interest,  if  any,  was  w 
contingent  on  the  st.ite  of  his  account  wit 
jdaintitl's  when  the  right  of  action  ace 
Morrill  it  III.  V.  Sidi/iicoiiii  /ii-t.  Cn.,  43  i 
Soli;  affirmed  on  appeal,  4  App.  K.  3;i(l. 

See  O.iforil  Pennniinit  liiiihliiui  uml  A',i 
Siii-ii'ti/  v.  Wiiti'rioii  Ciiiiiiti/  Miitiiid  Fii;  In.^ 
42  (,).  B.  181,  p.  4.-)43;  MHJunii  v.  l'li.,„uM 
/ii.'f.  Co.,  29  C.  r.  511,  p.  4r)45. 


(b)   Part'icK  to  Sue. 

The  declaration  alleged  tliat  defendants  agreed 
to  insure  one  S.  against  loss  on  wheat  an<l  flour 
owned  by  the  assured,  and  that  the  amount  of 
loss,  if  any,  slniild  be  pai<l  by  defendants  to  the 
plaintift's.  it  then  aveired  that  the  policy  was 
delivered  by  defendants  to  plaintiffs,  and  that 
thence  until,  and  at  the  time  of  tlie  loss  the 
pla'ntitl's  were  interested  in  the  wheat  and  Hour 
to  die  amount  insured  :  Held,  that  the  declara- 
tion sheweil  siillicieiit  to  elititlt!  the  [ilaintifl's  to 
sue  in  tlu'ir  own  name,  for  the  plaintifl's'  inter- 
est was  sufliciently  averi'ed,  and  their  claim  was  | 
a  purely  money  ilemaiid,  for  which,  though  an  ! 
e(]i'itab|e  one,  they  were  entitled  under  the  A.  ,1. 
Act,  3(!  \'ict.  e.  8,  s.  2,  to  proceed  at  law.  'J'lii- 
Bunk  nf  l/iiiiiil/nii  V.  '/'//(■  U'l'.stirii  A.'<.titriiiiri' 
Co.,  ,S8  g.  B.  (iO!».  —  Harrison,  V.  ,].,  sitting 
alone. 

A  policy  Wis  ellVcted  in  the  name  of  H.  &  I>. , 
then  pa:  tilers.  After  the  fire,  and  two  months 
after  the  making  aii<l  delivery  of  the  statement 
of  loss,  I),  assigned  all  his  int(;rest  in  the  policy 
to  H  :-  Held,  that  the  action  was  properly 
brought,  am',  the  statement  <if  loss  made,  by  H. 
alone.  Held,  also,  that  the  statement  of  loss, 
set  out  in  the  case,  ami  sworn  to  by  the  jilain- 
tirt'  only,  was  suHicient.  Hiitchinnou  v.  Niaiium 
JJi.^trirl  Miiluiil  Fiir  Iu,-<.  Co.,  39  Q.  B.  48.3.' 

Action  on  a  tire  policy  effected  with  theplain- 
tifl'  forf2,500,  by  which  the  loss,   if  any,  was  | 


(c)  Rijpri'iiri'  to  Arhitriiliiiii. 

Held,   that  an   order  of   reference  iiiado 
"  it  appearing  that  the  matters  in  dispiiti'  co 
ill  part   of   mattei  -   of   mere   acc<iiiiit     *     • 
.ascertain  and  certify  what  amount,  if  aiiytl 
the  defendants  should  pay  to  the  paiiitilf  ii| 
the  policy  in  the  i)leadiiigs  mentioned,"  :ift( 
negotiations  set  forth  in  the  report,  w;is  in 
considereii  as  <aii  <irdei  for  comiml.snrv  r 
under  the   ('.  L.  1'.  Act,  but   ratlii  r  ;is  .iii 
by    consent  for  arbitration   in  pursn.iiii' 
conditions  of   the  jiolicy  ;  and   tJi.it  it  \\:\ 
to  defendants  to  jirove  that  the  ]il,iiiiti 
was  false  iiiid  fraiidulent ;  and  that,  .iltln.ii 
arbitrator  eoiild  not  deciiUi   the  case  ii|}i 
ground  of  arson  alone,  or  receive  evid'ii 
on  as  an  indelielident  ilefence,  yet  he  sljni 
be  fettered  in  his  discretion   as  to  reo<ivii 
such  evidence  incidentally  ajuieaiiiij.'  in 
of  the  defence   that  the   claim    was  iittir 
founded  and  fraudulent.    Aii/inlt  v.    Tin' I'' 
A ■■<■•<.  Co.,  mill  Auhiilt  V.  Till'  Lniiiliiii  .!,. 
V.  K.  .341.— C.  L.  Chamb.C Wynne. 

Held,  that  it  was  no  misdirection  tn 
the  jury  the  (|Uestioii  of  value  nf  pii>iiiit 
stroyed,  although  the  same  had  lieeii  lniiii 
arbitrators  under  the  eonditinii  nf  tljt 
first,  because  there  was  no  conditimi  aif 
either  this  or  any  other  matter;  sirniull) 
cause,  even  if  there  were,  tlit,'  award  iniil 
be  held  to  be  valiil,  iiiasmiich  as  tlu'  a.l'iti 
had  received  no  evidence  and  tin  iicd  tin  |m 
out  of  the  room  during  the  invcsti^'atii'ii. 
.<o«s  v.  'J'lie  Citlzi'Uii'  hiKunniri  Cn.,  411 
2(il. 

In  an  action  on  a  fire  insurant!  iJi'liiv 
judge  at  the  trial,   by   consent  (li  tin- 
directed  a  reference,  which  <lid  lut  contain 
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7   to  tlie  extent  of  81,000,  mv\ 

t  of  Sif*''.  " '"*  *''"''''  "'**''''^«* 
ieia  that  the  i.laiutiti  uiinlit 
,„e.  beintj  entitle.!  to  tlie  sur- 
lums,  which  was  fonr.cll.y  the 

the  words  "as  tlu'ir  iiitcu'st 
ilvhiL'  to  a  re.luctu.n  »i  thm 
vn.ent  heyon.l  them.     Uu.  vtr 

530  releases  were  ntU'ri.Ml  i.n 
'  \\  '  awl  the  court  the  rtfun' 
Essary  to  cousi.ler  wlictli..T  tlay 

parties  to  the  sijit.      />-'■  v. 
ce  Co.,  41  Q.  H.  5...i. 
eft'c'tcl    an  insunua:..  with  .k- 

ai)vH:totheu>.  'Ihepoli.ywM 
was  hi.n.Wa  over    It   :>l>l..umi, 
e„f  the  hitter's  clerk,  an.u,,-;  a 
nolieiesetVectcn.yH     to.Uj:,^ 
ierorcaneellatum-.     lUhl    ha 
ere  entitle.l  to  recover,  .uul  t hat 
•ssary  to  hring  the  action  in  the 
|,ose  interest,  if  any,  was  «hully 
lu.  state  of  his  account  with  tn. 
,   the   right    ..f    actiM.    a.,!..., 
V.    Sindm-omi  /"■"•;';,•;•*'>'■"■ 
.u  ai.i.cal,  4  App.  U-  3-'". 

Woo  Co-.'".'/ J/"'""' •"•'.'",;  ''■■• 

.  i'.  oil,  1>-  4.')45. 


an"  or.lev  of   referenc.;  n.a.k.  ^m 
,  that  the  matters  in  .l,«imt.-.'..mK 

..Met'  of   mere   account  t" 

^^•tifv  what  au.onnt,  it  anvthiu^, 
L'llAMuaytotluM-u.     unjr 
tUol.lea. lings  ment.o.KMl,    ..ft    t 
"ett^.rth  in  there......  was  ii.;tM. 

,.nor.le.   f..rc..n,,.Js,.,.y^--; 
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an 

1     \'    \ct,  l.nt  .  , 

..v'ari.itration  in  i.ursuau.r  .,t  tiio 
'theVoUcy;an.l  that,t«a...,« 
L  to  1  rove  that  the  plain   II  s   1   '' 

■e   that  the  claim   was  u  t.i     mi-  ^ 
:f,ilnlent      l.A,W.v     /^/;;'"^ 

C.  L.  Chaml).     (avyuuc. 


■i.mg 


jurreemcnt  allowing  an  appeal  on  the  merits  : — 
Held,  that  an  appeal  would  not  lie.  Wdlkcr  v. 
fl,e  Hiiiivr  (iiiil  Toriiiito  Mutual  Fire  Jus.  Co., 
30C.1'.  211. 

la  an  action  on  a  policy  of  insurance  the  defeu- 

(Isiits,  amongst   other  pleas,    pleaded  that  the 

iBilicy  was  subject  to  a  condition  that  in  case 

iWtreiicc  should   arise    touching  any   loss    or 

(iauiage,  after  proof  had  heen   received  in  due 

t'lirni,  the  matter  siiould,  at  the  written  reijuest 

of  eitlier  party,  lie  sulmiitted  to  impartial  arh'- 

trat.Ts,  whose  award  in  writing  should  be  binding 

nil  the  parties  as  to  the  amount  of  such  loss  or 

ilaniage,  hut  thould   not  decide  the  liability  of 

(lie  cmipatiy  under  the  jiolicy  ;  and  that  n.i  suit 

or  acti.m  against  the  company  for  the  reovery 

of  any  claim  by  virtue  of  the   policy  should  be 

iustiiiiialile  in  any  c.iurt  of  law  or  chancery  until 

after  iui  award  had    been    obtained  fixing    tiie 

iuiiunnt  of  claim  in  manner  therein   provided  ; 

111,1  avenc.l  that  before  the  suit  difl'erciic  js  did 

arise   t.iucliing    the    plaintiU"8    allege.l   loss  or 

(lauiagc,  hut  the  saim;  hail  not  been   subniittc.l 

to imiiartial  arbitrators,  nor  was  any  award  fix- 

iiii;  tlie  amount  of  the  plaintitt's  claim  under  the 

iKilicy  hy  reason  of  the  allege.l   loss  or  dam.tge 

iiia.le  hcfore   the   comnienccment   of    the    suit. 

Tlieiv  wa.s  n.i  averment  .if  a  written  rcjuest  t.) 

alirtho  .lispute.     There  was  a  .lemurrer  t.i  tlie 

niihcati.iii  t.i  this  plea,  but  the  plaintitl'  took  n<i 

esiiiiti.m  to  the  plea.      .At  the  trial  the  facts  al- 

k'lil  in  tlie  plea  were  estalilished,  and  the  judge 

:  tiitiivil  a  vei'.lict  for  the  ilefemlants  upon   this 

I  iJta.    It  appeared  that  ii.i  such  written  rei)Ue;jt 

!.i  refer  had  been  in   fact  made.     The  Cmirt  of 

ij.  If.  (4'J  t,l.  H.  141)  made  abs.ilute  a  rule  to  enter 

hvtr.liet  f.ir  the  plaintiir,  li.il.ling  that  the  .lefen- 

iliiits,  n.it  liaying  cmiiilicd  with  the  statute  It!) 

IVitt,  c.  "Jl-l,  <>.,  c.iuld  ii.it  avail  them.selves  of  the 

[ cuiiiliti.in.    The  C.iurt  of  Appeal,  with. mt  pro- 

lliiiiiucing    upon    that   iiuestion,    hel.l    that    tlie 

lo>iiihti.iii,  even  if  valid.   h;id   n.it   been  bnikcii, 

jWcaiise  there  ha.l  been   n.i   written   reipicit   t.i 

jtvfcrtiic  .li.sputc  t.i  arliitrati.in  ;  and  tlieref.ire 

iiiiiisse.l  tlie   ajuieal.      I'lric/i    v.    Snthnml  In- 

IdiniiiC' C(/w/'((////,  4  App.  1{.  84.     See  S.  C,  42 

h.  B.  Ul. 


it  was  mi  misdireotiou  t"  l^'^;'-^ '" , 

,ther   matter;  s.r.m.ll    i* 
th.'  awar.l.'"uia  ii.it 

■■   'li  1    iiri.»mucli  as  tlu'  a,hiti:.t"n| 
^"'evi.lenceau,Unnu.,Ulu.rar.,a| 

,o„,  during  the  inv,.stigati..... 


Ill-  any 
1  if  there  were 


lino  evi.leiice  a....  '■■■■:■..■  /w 
,.,„,  during  the  ,nv,.st  gati.  .^    '  ^ 
Vithiu*    luxnnmei'   <  "..  *■'  *< 


(e)  Amoitut  Hi-rnnralilf 


„„„  „„ .  fire  i""""-- ;;*;,* 


(d)  Difiiii'i'.  of  Ar.iiiu. 

The  jury  f.mn.l  f.ir  the  plaintill' .m  tlu  plea  of 
luvn,  fur  which  she  lia.l  been  pr.  cc  ■.!  ;:nd 
Ik'liutte.l ;  aii.l  the  court,  notwitlistai..l!ig  very 
lltttnig  t'iicniiiMt.'vnces  .if  suspicion,  wh''h  arc 
ptitiil  in  tlic  case,  rcfuse.l  a  new  trial.      Ihar  v. 

\\->Un,  .IsnKi-diiri'  Cu.,  41  (.).  ]i.  ^i>3. 

Where,  ill  an  action  on  a  tire  insurance  juilicy, 
tjiiry  liiul  against  the  ilefemlants  on  a  plea  of 
Itsiiii, tile  court  will  not,  in  its  discreti m,  grant 
Mi'v  trial,  unless  the  evidence  so  preponderates 
ifaviiur  iif  the  truth  of  the  charge  as  to  evince, 
•  it«ere,  a  ileterminatiiin  on  the  part  of  the 
hryimt  t.i  give  etl'ect  t.)  the  Law  Fir;/ v.  Tin' 
fiiiiiiil  t'irr  liixiiriuii-f  Cdiiii/iiui/  ul  thf.  Couuty  at' 
I'ljtim,  4.3  (,).  H.  lOl'. 

!  riie  ilefemlants  luad  refused  to  accept  a  new 

al'iii  the  plt-a  .if  arson,  which  the   court  be- 

•»  iitfeie.l  them  np.in  their  consenting  to  aban- 

pii  all  iither  ilefeuces  ;  and  the  (Jourt  of  Appeal 

iciiiieil  til  interfere   by  granting   it.     .S'.  C.  4 


Ill  allowance  of  .?200  was  made  to  defen.lnnta 
under  a  cuidition  that  in  case  .if  the  rcm.ival  of 
property  to  save  it  the  ilefen.lantB  woul.l  con- 
tribute ratably  with  the  assure.l  ami  .ither  coni- 

I  panics  interested  to  the  e.vpensesiif  salvage,  and 
the  damages  sustained  by  the  removal.     Acer  v. 

[  T/ii'  J/iciliuij.s  Mutual Flir  Iiia.  C<>.,i\  Q.  \\.  '217. 

I  In  an  action  on  a  policy  for  .$1,000  on  stock- 
in-trade,  it  appeared  that  when  the  tire  occurred 
only  §tit)7  worth  of  the  original  ;.oi>.ls  remained 
in  specie,  but  other  goods  had  been  purchased 
in  the  course  of  business,  aii.l  the  stock  was  then 
really  worth  .^'J.HOO  :~  Held,  allirming  the  jnug- 
ineiit  of  Spragge,  C,  ('2()  ( 'hy.  .'{HI.)  that  the  plain- 

;  tiff  Wivs  entitled  to  recovor  the  full  amount  if 
the  policy,  liulh  r  v.  Tin-  Stiiuddfd  Flit  Iuk.  Cc  . 
4A)ip.  I{.  391. 

j  11.    Sittli  lUilit  iilitdiilid  hij  Frillld. 

I  Where  an  insura.;'  'oinpaiiy  chooses,  ratiior 
than  litigate  the  iiueHi.ui  of  their  liability  to  the 
assured,  to  comprnmise  his  elaim,  tiiey  c.innot 
afterwards  iiiipeach  the  .sottlement,  although 
they  may  he  able  to  shew  they  have  been  im- 
posed upon  ;  and  wiiere  the  nione,  jiai.l  upon 
sui'h  a  compromise  had  been,  by  the  agent  who 
etl'ecte.l  the  arraiiKement  with  the  c.i'iipany.  paid 
over  to  a  bank  to  whom  the  elaim  had  been 
assigned,  who  thereupon  gave  up  certain  iiotea 
held  by  tlic  bank,  the  court  rcfii.se.l  t.i  open  up 
the  s'jttlenient  w  hieh  ha.l  been  ina.lc,  allh.mgli 
the  evi.leiice  .listinctly  shewed  that  a  gross  fraud 
had  been  perpetratcil  upon  the  c.iiiip.iny  ;  that 
the  tire  by  which  the  allege.l  l.iss  was  sai.l  to 
have  liL'eii  sustaine.l  was  ause.l  by  the  parties 
(Mincerii  d.  aii.l  that  in  fa.t  the  g.i.i.ls,  the  l.iss  .if 
whieh  was  claime.l  for,  never  were  .lestroyeil. 
liritl.ili  Aniirifii  As,^,  Cu.  v.  WHkinxdii,  'J.S  (!hy. 
l.-il. 

Where,  in  obtaining  the  settlement  of  ■•'.  pre- 
ten.l'  .1  claim  against  an  insurance  e.iiupany.  the 
agent  empl.iyed  to  e'te.'t  tiie  arramieineni;  had 
been  guilty  .if  very  improper  .t.m.luct,  which, 
however,  ha.l  not  ha.l  the  ell'eeu  .if  iJi'.i.lucing  the 
coinpr.iniis.'.  the  c.iurt.  ;Utli.iimh  coiiiiielle.l  to 
oismiss  the  hill,  retu.se.l  him  his  costs  of  a  suit 
brought  to  setasi.le  the  settlement,  .ind  to  which 
I  such  agent  ha.l  been  ma.le  a  .lefen.lant.      Hi. 

In  or.ler  t.i  prevent  a  com]ir.iniise  .if  a  .lispiited 

claim   being  set  aside,  there   must   have  been  a 

matter  .if  doubt  to  be  settle. 1,  ami  there  must  be 

no  fraud  on  eitli'_r  si.le.     On  the  .lestruction  of 

!  a  h.iiise  by  lire  whieh  ha.l  been  insured,  .•ipp)\.',a- 

!  ti.in    was    ma.le  t.>  the  insiiraiu'c    cmiiuny    for 

payment,  who,    after   investigating   tlu!   matter 

so  far  as   the  facts   within   their   knowle.lge  eii- 

alile.l    them   t.i   .hi  s.i,    compr.iinise.l    with    the 

a.ssiire.l  by  pi.ying  a  p.irtion  of    the  sum  iiisure.l. 

;  Some  months  afterwanls,  the  coin|iany    having 

:  receive. I  informati.in  which  sutislied  tiiein  that  a 

[  frau.l  ha.l  been  c.iimnitte.l  iiii.ni  tliein,  .in.l  that 

the  assure.l  ha.l  himself  ieloni.iusly  caiise.l  the 

lire,  institute.l  procee.lings  to  c.impel  repayment; 

'  when  the  court,  being  satislie.l  that  the  act  i\,s 

chaiged  ha.l  lieeii  committed,  made  the  decree  as 

asked,  with  costs.      Thr  (^ucin  Ins.  Cu.  v.  Ihvm- 

i  ».■//,  -25  ( ':iy.  3!)4. 

See  Canddn  Furun  rx  Mutual  /ii.x,  Co.  v.  Wat- 
sou,  '25  C. P.  1,  p.  1816. 
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12.   Cuucvlhttlon. 

By  the  tuniis  of  the  interim  receipt,  it  was 
providi'd  that  the  directors  shouhl  liave  jiower 
to  cancel  tlie  contract  at  any  tin)e  within  thirty 
days,  "liy  causing  a  notice  to  that  etl'ect  to  be 
mailed  to  the  a])plicant, "  at  a  s})ecified  address, 
Tlu'  general  manager  of  the  company  i)roved 
that  lie  directed  a  letter,  declining,  to  he  sent 
to  the  ])lairiti(l' :  that  he  haw  it  written  and 
placed  witii  other  letters  to  l)e  sent  ;  and  that 
one  H.,  a  elerk  in  the  otlice.  had  charge  of  them, 
and  his  duty  was  to  address  them  ti;  the  parties 
and  enter  them  in  the  mailing  liiiok.  The 
mailing  hook  was  iiroduced  with  an  entry  in  it 
of  this  letter  .  and  H.  swore  that  this  entry  was 
ill  his  writing,  and  that  he  had  no  reason  to 
douDt  that  the  I'jtter  had  lieen  mailed.  The 
plaintifl'  (tiie  insured),  however,  swore  that  lie 
had  never  received  it.  I'er  Hagarty,  C.J.,  on 
this  evidence  the  (juestion  of  mailing  must  have 
been  sulimitted  t(!  the  jury,  who  should  have 
found  that  it  had  been  mailed.  I'er  liwynne, 
J.,  a  venlict  finding  otherwise  could  not  have 
been  sustained.  Ji  Iiiikoii  v.  Tin-  /'roviiirhtl  Jii.'t. 
Co.,  -j;  ('.  1'.  11)4. 

An  interim  fire  insurance  receipt  stated  that 
the  j'laintilt'  liad  paid  a  certain  sciu  for  a  three 
inoutlis"  in.siiraiii'e.  subject  to  the  approval  of  the 
din'rtors,  and  declared  th.it  the  Jiroperty  should 
be  held  insured  for  thirty  days  from  date  unless 
"iiotilied  to  the  coiili  iry,"  Imt  that  the  insur- 
ance thereby  made  was  subject  to  all  the  condi- 
tions, (Itrc,  contai'ied  in  and  endorsed  on  the 
printed  forms  of  ])olicy  then  in  use  by  the  com- 
pany. .Among  the.-c  was  the  IHth  statutory 
coiiditi<in,  providing  that  the  insurance  might 
be  terminated  by  the  coniiiany  by  giving  ten 
days'  notice  to  that  ell'ect,  ami  by  repaying  a 
ratable  portion  of  the  premium  for  the  unc.xpireil 
term,  and  th.it  the  iiolicy  should  cease  after  tiie 
expiration  of  ten  days  from  the  receipt  of  such 
notice  and  ie(iaynieiit  :  -  Held,  that  defer.dants 
were  bound  to  give  the  ten  days'  notice  ami 
return  a  ratable  portion  of  the  unearned  iiremium 
before  they  ccmld  terminate  the  insurance  under 
the  receijit  tvithin  the  thirty  days.  (Iniiil  v. 
L'tliitiir,'  Mill  mil  Ills.  Co.,  44  l).  H.  '2l".».  — 
Hagarty,  C  J.,  sitting  in  vacation. 

The  plaintitrs  effected  an  insurance  with  de- 
fendants, "loss,  if  any,  payable  to  H."  as 
security  for  any  lialance  of  account  that  might 
be  due  H.:  Jleld,  allirming  the  judgment  of 
the  (.lueeu's  IVncli  (4,S  ().  1}.  ,")."i(i),  that  H., 
in  the  alisence  of  authority  from  the  plaintiffs, 
had  no  power  to  surrender  the  jiolicy  for  cancel- 
lation before  any  loss  had  happeiieil,  and  that 
on  the  evidence  no  such  authority  was  shewn. 
Marriii  it  ot.  v.  Stinlnciiua   lux.  Co.,  4  App,   li. 

3;jt). 

Semble,  that  the  evidence,  set  out  in  the 
repoit,  sustaineii  tlii^  finding  of  the  arbitrator 
liereiii,  that  at  the  time  of  the  loss  the  insurance 
in  defendants'  company  had  been  cancelled,  and 
a  Mew  and  valid  insurance  ell'ected  in  another 
cum[iany.  i\'(i/irr  v.  /iinirr  and  Toronto  Mulnul 
Jns.  Co'.,  .SOC.  P.  211. 


Kl   Kc-in.tiirnnci'. 

The  plaiutifTs'  agent  re-insured  the  defendants, 
Biiother  insurance  company,  for  a  portion  of  their 


risk  on  projierty  belonging  to  TI.  fi  (• 
November,  187"),  being  well  acipiaiiitcil  \vj( 
property  and  every  eircunistanee  iiiii.-sa 
consider  in  deciding  whether  to  acce|it  cii- 
the  risk.  He  renewed  the  insurance  oii  tin 
March,  187(),  at  eight  ])ereent.,  lint  swun 
he  was  induceil  to  accept  seven  )icr  cont 
uiiuiu  on  tlie  '25th  April,  owing  to  a  mis 
sentation  by  the  defendants'  agent  tliai 
defendants  and  the  other  insurance  ciiiiii 
holding  risks  im  the  pro|)ei'ty  had  rcdii,,,! 
rate  from  eight  to  seven  per  cent  :  Ijild 
such  representation,  if  made,  cnuM  tui' 
ground  for  avoiding  the  policy,  inasnuiiji  -, 
plaintiff's  had  already  accepted  the  risk  nn 
own  judgment  of  its  nature,  and  the  miM 
sentation  could  only  have  had  the  ell'iMt 
duciug  them  to  take  ;i  lowiir  ineniiuni.  '/'/,► 
<i(/ii  Fire  Mdriiio  /n.t.  Co.  v.  Tlif  .Xm-lli, ri, 
Co.  of  Ahu-ili'in  mill  Lorilnn,  2  App.  |;,  w- 

One  of  the  conditions  of  the  jiolicv  w  as  :  • 
reinsurance  is  subject  to  the  same  spiciljin 
terms,  and  conditions,  as  jiolicy  No.  -l.'U.i'll'j 
Northern,  which  it  .•e-iusures  ;  it  Imin  - 
understood  that  the  Nortlurn  Fiisui-.iiiif'^ 
pany  do  not  retain  any  sum  or  risk  nn  tlu 
perty  covered  )iy  this  jiolicy,  but  ict^i 
amount  eipial  at  least  thereto  dii  ntlki-  n.iri 
the  property.  'I'he  defendants  tliiii  ]\^;\,\ 
policies  on  (lifTerent  portions  of  II.  ACn's 
lierty,  that  which  they  reiiisiucd  in  f,,)! 
the  ]ilaintiffs  for  !?'.', ."lOO.  ,iiid  two  dtluT 
S2,."0<)each.  It  haiipeiicd  that  bcfoiv  tlu 
occurred,  one  of  the  defendants'  iidljci,.; 
.'?2,t")0()  expired,  so  that  .it  the  time  of  tli 
they  only  had  a  risk  on  the  iiroprrty  i.f  .■?'.> 
over  and  above  their  reinsuianci'.  \\,  A  (',, 
ii'it  ilesire  to  renew  the  other  policy,  aiul  il 
(hints  paid  the  whole  .'?2,>")()()  on  the  |iii!i. 
force,  while  the  claim  .igaiiist  the  |iliiiitiff 
only  S2,200  :  -Held,  that  the  defendants li;i, 
violated  the  condition,  as  the  ell'ect  of  it  iik 
was  that  they  were  not  to  re-iiisnn^Mn  .is  t 
d;icc  their  own  risk  IkIow  the  stipulatii! aiiii 
Held,  also,  that  the  ditl'iirence  in  tli"  ra 
premium  was  not  such  a  depaitiiiv  frfii 
"  specitications,  terms,  and  eoiiditiiuis,' 
defendants'  policy  as  to  vitiate  tlio  pi 
jKilicy.     lit. 

See  Camilla  Fiiv  am/  Mai-ini'  hm.  r„. 
tini  lii.^.  Co.,  2()  Chy.  2(14,  p.  4.'.:i-J  ;   HV.v/,, 
Co.  V.  Prorincial  /nn.  Co.,  2(i  Cliy.  ."(11.  |i. 


14.    Mutual  Iiimrmicr  ConiimiwH. 

(a)  Pri-miiiiii  Xot'.i  and  .■I.^.<.«,vhu'ii/,«, 

Held,  reversing  the  judgment  of  tlif  Ci 
(?ourt,  that  a  promissory   note  ni.ii'i'  in 
payable  to  the  order  of  a  mutual  iiisiniin 
jiany,  or  its  offici;rs,  in    respect  cif  a  ]iiilii), 
negotiable.     Gore  District  Mutual  lii> 
Simons,  13  Q.    H.   ,'),'),",,   c;ommeiitiil  u|niii. 
Arthur  v.  Smith  ft  al.,  1  Ap[i.  H.  I'Tti, 

To  an  action  on  a  mutual  insurance  policy 
dweiling-house  and  furniture,  defciiil;iiit3|ili' 
that  a  certain  assessment  was  declaii'il 
fendants  on  i)laintifl''s  prcmiiiiii  imti.',  if  « 
assessment  the  plaintiff  had  due  iintii'i',  I'U 
not  pay  the  same,  whereby  the  pdliiv 
void  : — Hehl,  reversing  the  judgiiieiit  "f  H 
■oil,  C.  J.,  plea  good  ;  for  that  the  alkgatii 
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l)el()iigi»y   tu    n.    X:   Cii.,  ill 
being  well  aciiuiuiitL.t  witli  tlii; 
;ry  ein;uinstiiiK'e   inr,   sny  tu 
ng  whether  to  atri'\it  .n  nj.xt 
eweil  the  insurance  mi  \\w.  lOtl, 
■ight  per  cent.,  hut  swciv  th:ii 
t„  aeeept  seven   \nv  rent.  i>re- 
th  April,  owing  to  a  mnr.'i.rt. 
e   defenilants'    agent   that   the 
the  other  innnrance  nainwiifs 
the  property  hail  rocbuv,!  t'l.'ir 
to  seven  per  eent  :     lliia,  tlwt 
tion,    if    niaile,    eoulil    lonn  iw 
ling  the  policy,  inasnuuli  iis  tin- 
reatly  aceepte<l  the  risk  on  tliejr  | 
)f  its  nature,   and  thf  inisiviin-  ] 

only  1"^^'*'  ''"'^  *"'"'  '"'','  "'  '" 
taU'e  a  lower  premium.  V'/i^  r„„. 

.,.    lux.  ('"■    V.    Thr    S'll-llin-li   1 1,,, 

,  ,nitl  Lorihii,  2  App.  It.  S73. 

ii.litions  of  the  policy  was  :  "T!,ii 
suhiectto  tlu-  same  s|»-nliratiHii*. 
iiti.ins,  as  policy  No.  r.U.-Jll'inithe 
ich  it  /e-insures  ;  it  luMiij;  well 
at  the  North<r\i  liisni-aiirf  i\m- 
etain   any  sum  or  risk  oii  the  (ito- 

'l,y  this  policy,  I'lit  retain  an 
lit  least  tliereto  on  other  i.arts'.if 
'  The  defenilants  then  liekltliM 
ferent  portions  of  11.  *  ('...Vjiri.- 
hich   tiK'V   re-insured   m  full  with 

for   S'.'.nOO.    iuid    two   etlier>  !..r 

IthappeiuMl  that  hcfore  the  tire 
e  of  the  defendants'  \»A\nv>  i; 
d  so  that  at  the  time  nf  tlir  r,« 
il  a  risk  on  the  propert>  m  <-..«) 
ve  their  reinsurance.  II.  .V  <  .;liil 
renew  the  other  policy  ami  .h:* 
;he  whole  i^'lJM)  ou  the  V"^;;^  •" 
the  claim  against  the  j.huntitl  wu 
1  -Held  that  the  detcndantsluilml 
l..,mdition,  as  the  etVeet  ut  it  iiicrdy 

,  were  net  to  ve-iiisuve  s..  ast.re- 
,M,  risk  hclow  the  stii.ulateil  am.mitl 
that  the  dilVerence.M  th.'  v:it.- 
iH  not  such  a  departure  lr..,n  t  J 
ms,  terms,   ami   eonditinns,    m  thd 

po  icy   as   to    vitiate   the  ,4:u„t.lfs1 


!dli 


III 


firi'  nti'l  MtiriiK'  //i.v.  <)'■  v. 
,;  Chy.  2(14,  p.  4;^:«  ;_;«';■■' 


MiitiKil  [u-'Oinnirr  rVm^/'miiV^. 

ininni   Xot-^"  '""'  ^■-"""'^'•""' 

ersing  the  judgment  of  the. H 

a  promissory   note  n.a.'e  m  l^.ll 
A,e  order  of  a  mutual  msnrauee. 

„ffioers.in  .:e«i>-' "':'};;":, 

Gore  District  Mutaa    I*  •'■ 
(>     U    .W.",    commented  ui»iii.    • 

;;;.7!/.M./.:iArp.  H.'^To. 

Kiononan,utnalins..nma>H«J;;^ 
,„8eandfurniture,deteua   Jll^* 

i„   assessment   was  •l;"'^  -''.,; 

,  plaintiff '«  i'r«";'"'"  '"';,,,  ,„tal 


line  iintice,  without  stating  the  jiarticulars  of  the  ! 
iidtice  or  the  manner  of  i;iviiig  it,  was  sulHcieiit.  1 
\  replication  alleged  tliat  suhsenuent  to  the  | 
j[Weil  avoidance,   and  previous  to  tlie  lo.ss,  de- 

Uiit.s  levied  an  itlier  assessment,  which   the  ' 
laiiitifl  was  duly  iiotilied  of  and  paid,  whereliy 
[litiuilaiits    waived    the    alleged   forfeiture   and 
tivivod   tlie    said    policy  ;    and    therefore    thej' 
diicht  lint  to  be  allowed  to  plead  the  said  plea. 
Hclil,  allirining  the  judgment  of  Harrison,  C.  J., 
MilieutioM  good,  as  shewing  a  clear  revival  of  the 
imlieV,  ami  cstopiiing  deteiidants  from  setting 
mi  the  previous  lorteiturc.     A  rejoinder  alleged, 
that  iiii  ['.n't  of  the  assessment  ineiitioiied  in  the 
iiltii  wa.-  ir  is  included  in   the  assessinciit  ni'ii- 
tioiieilin  the  replication  :   that  hefore  the  making 
oi  such    last    assessiueiit    the    policy    had    been 
cauiellcil  and  so  marke.l   in  defendants'   hooks  ; 
and  that  such  last  assessment  was  not  in   fact 
uiiiilt'  uiJiiii  plaintiff's   policy,    hut   that  defen- 
ilants' secretary  through  inadvertence  and  niis- 
1  uke  iiotitiod  plaintiff  of  said  as.sessuieiit  and  the 
amount  tliercof  ;  and  that  subseiiuent  tliereto, 
I  aiiil  iiriiir  to  the  loss,  several  further  assessments 
tile  made    by    defendants,   to    which    plaiiitilV 
vnmlil  have  been  liable   unless  the   policy  were 
caiK'ellecl,  Imt  by  reason  of  such  cancellation  no 
assissnieiit  on  the  said  ))<dicy  was  made,  and  the  '. 
I  said  liiiiiiuiit  in  the  plea  inentioned  still  remains 
Inmiaiil:  '""'  allegiig  that  defendants  were  will- 
ini;  ami  thcrcliy   ollered  to   return  the   amount 
I  Mill.  Held,  reversing  the  judgnient  of  Harrison, 
It, .1.,  lejiiiiidcr  bad,  there  being  no  averment  of  ; 
[aiiv  niitilieation   to    the   plaintiff  of   the  notice 

ving  '"'I'M  sent  to  her  and  the  money  received 
IkmiB.'  •  ■■  I  'V  of  it  being  tendered  to  or  paid 
Ibickt  '.  "I  it  ap])eariiig  that  she  had  been 
Ijiliiweil  .iiUi  iiiaking  the  payment  to  consider 
Iketscli  still  insured.  .S')»////  v.  The  Miitind  Inx. 
\uA<(Vl\iiUm,  27  <'.  1".  441. 

Til  an  action  on  a  policy  of  insurance  dated  ; 
Ibtii  I'ehniary,  1874,  for  three  years,  defendants 
Bplciileil  the  non-payment  of  an  assessment  made 
liiB'Jlth  Ueecinber,  l.S7-">,  of  .$U{.I!4,  on  the  plain- 
|tiflsiiieiiiiaiii  note,  payable  within  thirty  days  ; 
Ikttiii^  "lit  the  iiarticulars,  whereby  the  policy 
IWmie  viiiil.  The  plaintiff  replied,  that  on  1st 
|.\iigust,  lS7ii,  defendants  directed  a  further  as- 
Ikwiueia  ill  i^l.'f.IU  on  the  plaintiU's  note  for  the 
llrti'd  hetweeii  the  IStli  July,  lS7(i,  and  IStli 
lii'iiaiy,  bS77,  of  which  they  notilied  the  plain 
Inn  the '.'ml  September,  lti7t>,  who  thereupon 
fill  ileiemlaiils  .•:;27.88,  in  full  for  said  two 
isst.-suieiits,  and  interest  on  the  tirst  assessment 
IImu  the  date  uf  its  being  i)ayal;le,  which  de- 
BtDilant.i  aceeptcd,  and  thereby  waived  the 
Puiiitnie :  -  field,  replicalion  good,  without 
llitging  that  such  payment  was  before  the  lire,  for 
Isiitweil  that  delendants  treated  the  plaintitl'  as 
wiivil  with  them  when  they  called  on  him  to 
liiiig  alter  the  alleged  default,  and  that  when 
lus.<  luiii[ieiied  the  policy  was  .an  existing 
i»L    /,;/»/(,<  V.  The  (ilolie  Mutual  Fire  Ins.  Co., 

;i'.  i','r>()7. 

hefeiulaiits,  a  mutual  insurance  company,  as- 

isiil  the  plaintitl  in  1875,  on  his  premium  note  ; 

liii.\ugu9t,  I87t),  and  before  the  plaintitt' had 

iffetloda  further  assurance  without  notice  to 

lit  ilrfeiulauts,  wherehy  t)ie  policy  liecaine  for- 

Ititi'il,  tlwilefeiidants  made  a  further  assesainent. 

the  iUnl  iSepteniber  folloiving  defendants 

fotititd  the  plaintiffs  of  this   and   the   former 

•tesumeut,  the  notice  informing  the   plaintiff 


that  unless  hoth  asscssiuenta  were  paid  within 
thirty  days  the  policy  would  become  forfeited. 
(In  the  17tli  October,  187(>,  the  premises  were 
destroyed  by  tire,  and  on  the  27tli  .lanuary,  1877, 
the  company  receivid  from  the  jplaintitr  the 
ainoniit  of  these  assessments  ;  llcli<,  that  such 
receipt  was  not  a  waiver  of  the  fnrfeiturc  c.uised 
by  the  further  assiir.iiicc  ;  and  scinble.  that 
neither  was  it  a  waivei'  of  the  forfeitiiie  by  non- 
payment of  the  assessments  within  the  thirty 
.lays;  for  such  assessments  were  a  debt  which 
the  coinpinv  had  a  riuht  to  claim,  loss  or  no 
lo,ss.     ,S'.  t'.,  28  C.  1".  (•>2. 

l'"or  an  assessment  mule  ou  the  luemiimi  note, 
the  insured,  at  the  rei|uest  of  the  comp.uiy's  sec- 
retary, gave  a  note  at  two  months,  signed  by  him- 
self ■•mil  one  L  ,  which  the  secretary  stated  would 
be  accepted  as  payment,  and  in  the  company's 
register  the  assessment  was  entered  as  paid  by 
this  note.  The  note  was  not  ])aiil  at  maturity, 
in  conseiineiiee  of  which  the  company  refu.sed  to 
[uy  the  loss;  Held,  that  under  sec.  44  of  the 
.Mutual  Insurance  Companies  Act,  ."{ti  Viet.  o. 
44,  (I.,  the  note  could  mdy  be  deemed  as  sus- 
pending the  debt  during  its  currency,  and  there- 
fore its  ii.pii-paymeiit  at  miturity  avoided  the 
insurance.  Mrd'ni/an  v.  '/'//<  MiiiiufiirhirirK  and 
Mercliiiittn  Miitiiaf  Fin  Iiim.  ('o.,  2!M'.  I'.  4;i4. 

Sec.  41  of  H.S.  ().,  c.  ICil,  provides  that  '•  in 
ease  any  property  real  or  personal  is  alienated  by 
sale,"itc.,  "the  policy  shall  be  void,  and  shall 
be  surrendered  to  the  directors  of  the  coin[iaiiy 
to  he  cancelled,  and  thereillinn  the  assured  shall 
be  entitled  to  recei\eliis  deposit  note  or  notes 
upon  piynieiit  of  his  iiroiioition  of  all  losses  which 
have  accrued  prior  to  such  surrender  :"- -Held, 
that  under  this  section  the  said  alienation  avoided 
the  [loliey  wholly,  so  as  to  deprive  the  assured  of 
any  remedy  thereon,  and  enabled  him,  uiiou 
payment  of  all  prior  losses  and  surrendering  the 
jiolicy  to  be  cancelled,  to  relieve  himself  from 
further  liability  to  assessment  on  his  |ireniiuin 
note.  Xidi/iir"  /liatrirf  .]hi/iuil  Fii'i  lii.i.  Cn,  v. 
(!i,r<h,n,  2!t'('.  1'.  (111. 

In  actions  by  pl.iintilVs,  a  iiiiitual  insuraneo 
loinpiny  iiicoriioiated  by  sp  ei.U  act,  .'12  A:  ;{,3 
\'ict.  c.  70,  !>.,  against  de;.'ndants  on  their 
liolicics  for  the  losses  and  li  di'l'ties  on  the  wind- 
ing u|iof  the  company  under  40  \'iet.  e.  72,  I).  : 
-Held,  that  defendants  were  not  liable,  as  their 
insurances  were  ellecte.l  in  branches  imt  aiitlior- 
i/ed  by  the  acts  atlecting  the  com|iany,  and 
Were  therefore  invalid.  Held,  also,  that  even 
if  the  insurances  were  valid,  the  liability  would 
only  be  for  the  losses  and  liabilities  in  the  par- 
ticular branch  in  which  the  insiirancea  were 
etiectetl,  and  not  for  the  general  losses  and  lia- 
bilities of  the  company,  and  that  see.  4  of  the 
Winding-up  Act  in  no  way  extended  their 
liability  ;  that,  in  such  event,  a  claim  for  re- 
insurance was  sustaiuidile,  althoiigli  the  eom- 
paiiy  had  not  paid  the  amount,  but  only  to  the 
extent  of  the  re-insurance  of  each  jiarticular 
policy,  and  that  no  such  claim  could  arise  where 
the  policies  were  cancelled  tor  nonpayment  of 
the  assessineiits,  neither  coidd  there  be  any  such 
claim  .against  an  insured  where  he'  had  become 
insolvent,  and  the  pobey  was  astiigned  to  tlib 
assignee  with  the  consent  of  the  company  ;  that 
a  claim  for  guarantee  stock  was  sustainable,  not- 
withstanding the  bylawereatiiigitwas  objectioii- 
\  able  in  pledging  the  whole  instead  of  two-thirds 
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of  the  premium  notes  ns  security  for  tbe  pay- 
ment thereof,  and  in  other  respects  ns  stated  in 
the  report ;  that  a  liability  for  debentures  issued 
by  the  company  oouhl  also  be  supported,  but  only 
the  members  lialde  for  the  losses  and  liabilities 
for  payment  of  which  the  debentures  were  issued 
would  be  liable  for  the  debentures  themselves  ; 
and  that  the  fact  of  the  issue  of  debentures 
being  in  excess  of  the  amount  authorized  by  the 
statutes,  namely,  one-fourth  part  of  the  pre- 
mium notes,  <lid  not  render  the  whole  issue 
invalid,  but  only  the  amouut  so  issued  in  excess. 
Beaver  mxl  Tiiroiitu  Maliiii/  Fire  Jiik.  Co.  v. 
Spirct,  30  ('.  1*.  304.  See,  also,  Saiiit-  I'liiiiitiil'H 
V.  Chami>iifnn,  Ih.,  307  ;  Same  I'ldiiililln  v.  lirad- 
ford,  Ih.,  307. 

A  notice  of  assessment  mailed  on  the  I'Jtli  of 
February,  rcHjuesteil  payment  to  be  made  on  the 
24th  of  the  same  month  :-Hehl,  that  on  this  and 
other  grounds  stated,  the  a-ssessment  was  invalid 
as  under  sees.  43  and  45,  the  day  named  in  the 
m>tiju  lor  payment  nuist  be  at  least  thirty  days 
subsequent  to  the  mailing.  /'/•<(/  v.  Th'  W'el- 
lintflon  Mutual  Jn.i.  Co.,  4  App.  'JD3  ;  43  Q.  B. 
102. 

N.,  in  September,  1872,  effected  an  insurance  | 
for  three  years  with   the   defendants,  a  Mutual 
Insurance   Company,  acting   through  an  agent, 
on  two  houses,  whicli  property  N.  had  previously 
mortgaged  to  one  (J.,  by  whom   the  application 
stated  the  policy  was  to  lie  held  as  security,  and 
was  8o  entered  in  the  books  of  the  company,  and  j 
he  with  N.   attended  at  the  agent's  ofHce,  and 
joined  in  signing  the  premium  note.     The  policy  ! 
WHS  issueil  on  the   Itth  of  September,  anil  the 
usual  consent  of  the  company  to  such  assign- 
mo  it  was  indorsed  thereon,  "  subject  to  all  the 
terns  and  conditii  ns  therein  referred  to,"  one 
of  which    was,    that   if    any   assessment   to   be 
matle  on  the  premium  note  should  remain  un- 
paid fen"  a  period  of   thirty  days   after  notice 
therci<f  to  the  assured,   the  company  would  be  j 
at  liberty  to  cancel  the  policy.     On  the  Slst  of ' 
May,    1873,  N.,   made  an  assignment  in   insol- 
vency.    On  the  11th  of  August,  1873,  an  assess- 
ment of  $10.80  was  made  on  the  preuiium  note, 
of  which  notice  Wiw  given  to  N.  only  ;  no  notice  ] 
whatever  having  been  sent  to  or  served  upon  the  ! 
representatives  of  (i.,  who  had  dieil  in  the  pre-  i 
vions  month  of  March.     The  property  insured 
was  destroyed    by   tire   on   the   25th  of  March,  ^ 
1875,  the  company  having,  on  the  25th  of  April ' 
previously,  assumed  to  cancel  the  ])olicy  for  nou-  j 
payment  of  the  assessment : — Held,  under  the  | 
circumstances  stated,  that  the  com|iany  had  not 
any  power  to  cancel  the  policj';  that  the  same  was 
wag  still  a  continuing  security  in  favour  of  the  I 
estiite  of  (i,,  whose  reiu'esentative  was  entitled 
to  recover  from  ihe  coinj)any  the  amount  secured  | 
by  such  policj'.     iiwpiUlitrij  v.   Waterloo  Mutual, 
Fire  Im.  Co.,  24  ("hy.'  350.  | 

Seo    The    Orforil    Permanent    Buililimj    and  1 
Sai'iny,<i  Society  v.    Tlie    Waterloo  Counti/  Mutual 
Fire  Ins.  Co.,  42  Q.  H.  181,  p.  4543. 

See  also  Dufl'  v.  CamuUan  Mutual  Fire  Ins. 

Co.      ~  '  "       ^" 
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(b)  Other  Cases. 

To  K  declaration  on  a  policy  of  iniurAiice  in  a 
mutual  company  defendants  pleaded  that  the 


plaintiff  induced  them  to  enter  into  the  ('(mt 
by  representing  and  warranting  to  them  i  ^i- 
facts  relative  to  the  insured  premisfs,  niati 
to  bo  made  known  to  defendants  and  to  tlit*  r 
which  were  false  and  fraudulent,  wliiii..l,y 
policy  was  avoided.  A  further  ple.i,  ;iit,.V 
ting  up  tlie  representation  and  w.irraijtv  a 
the  former  plea,  averreil  that  tlie  ])laiiiiit|' 
mised  and  agreed  that  the  premises  !<ljuii|(|  , 
tinue  as  rejireseiited  and  warranteil,  an.l  thn 
the  belief  that  he  would  perforni  tln'  s.iiiic 
defendants  made  the  iiolicy,  lint  tli.it,  attir 
makir^g  thereof,  the  plaintitf  ceased  to  k,,.!, 
premises  in  the  condition  representiMl  ainl  ^ 
ranted,  thereby  increasing  tlie  risk,  \\]n'^■^ 
fie.  'J'o  each  of  these  pleas  the  lilaiiitilf  ivi, 
by  way  of  estoppel,  that  after  such  i(|iivsi;i 
tion  and  warranty,  and  after  tlie  Ions,  ainI  a 
defendants  hail  acipiired  lull  kiiowlfilm.  i,; 
Itreach  and  falseness  of  said  reinvstiitatidn 
warranty,  defendants  levied  an  assisiniuiit 
the  iiremiuni  note  given  by  iilainfitf  tn  c( 
losses  by  defendants  to  a  date  iiaiiicil,  1^1 
which  day  the  plaintiff  had  sustaiiKil  saj.!  h, 
and  notified  him  that  unless  such  assissni 
should  be  paid  within  thirty  d.ays  iiis  iiisura 
would  be  void  ;  and  that  within  said  tliiitvcl 
he  paid  and  defendants  received  saiij  a<v 
ment  : — Held,  on  demurrer,  ivpiioatiMiin  ^„ 
as  shewing  that  defendants,  witli  full  kunwlei 
of  the  lireaches  of  warranty  hail  ehitiii,  a.st! 
might,  to  treat  the  insurance  as  existiiiL'.  // 
kin.i  v.  7'hi'  Maniti'iictun  rmiuil  ^f,■r(^ll(l|'l.^  Mi,' 
Fire  /h.s.  Co.  ,  43  Q.  B.  254. 

To  an  action  by  plaintitls  against  ilclVmLii 
for  non-payment  of  the  aiiinmit  of  a  iml: 
issued  by  defendants,  so  far  as  tile  ileulanti 
shewed,  oi;  the  cash  systriii  ]iiiiiri|il(,  ,l^,i, 
dants  pleaded  that  the  plaiiitills  .11,1  n.it  dtlii 
to  defendants  the  proofs  of  loss  iviniiivij  livsi 
policy  thn  ■  months  before  tlie  coiniiniiauid 
of  the  action  :-- Held,  no  liefeiice  ;  inr 
under  the  ^hitual  Conpanies"  Act,  ,'!tl  V 
44,  s.  33,  O.,  8i;ch  laii'-.e  of  time  was  lacf 
that  act  merely  aiiplied  to  mutual  ainl 
cash  system  iiolicies.  li'eUh  et  al.  v  .V, 
District  Mutual  Fire  /«.i.  Co.,  27  ('.  1',  i;i4 

By  the  Act  of  Ontario  (31  Vict.  o.  ."i:'!,  | 
Ti>r<into  Mutual  Fire  Insurance  ( 'iiiii|iaiiy  iwii 
.tfterwa'-ds  became   united  with  the  liwuc- 
surance   ('onipany),    was    emiinwtTi'il    tn 
debentures  in   favour  of  any   persmi,  (inn, 
for  the  loan  of  money,  and  in  pit rsiiaim- then 
debentures   of  the  coiiipa'iy  wire  issuoil  t" 
amount  of  !?83,808,    all  of  which  reiiiai  k.i 
standing  and  unpaid.     One  of  tlirsc  ililrii-; 
for  §5,800  had   been  issued  to  tlio  |ilaintirt> 
money  loaned  to  the  company:  aiiiltlitiir 
dants,  the  Federal  Hank,  held  ilcliuiitiirfs  tn 
amount  of  ■?! 8,000,  for  securing  tlif  |iaviiiiii: 
which  premium  notes  to  the  aiiinuiit  nf  833,1 
were  by  resolution  of  the  dircctui-s  nftiur 
pany  pledged  to  the  bank,  and  tlu'  liaiik 
obtained  possession  of  the  notts  ainl  imIIi 
large  sums  thereon,  which  they  clainicl  tkr 
of  applying   in   liipiidation   of  the   ilelioit 
held  by  them.     To  a  bill   liled  by  ntlicr  dii 
ture  holders  seeking  to  have  tiieir  iinurity 
clared,  a  demurrer   by   the   bank  t'.  r  waiii 
equity  was  over-ruled   with    costs,  i(t\mf ! 
bank  liberty  to  answer  in  two  werks,  tlicivi 
holding  that  under  C.   S.    I'.   ('.  c.  M,  ami 
Vict.  c.  52,  0.,  and  32  4.  33  Vict.  c.  70, 1».,  t 
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jin  to  enter  into  tlio  cc.iitnct 
warnvnting  to  tlium  ititRin 
le  insured  preniisi's,  iiiiitfrial 
to  ilefeutlants  nnil  to  tlic  risk, 
ml   frauilulent,  wUuiiUy  tlw 
A   further   iiksi,  iiltir  att- 
lentatitiu  ivnil   \v:in;iiity  us  in 
■erretl  that  tlie  i)liiiiititV  (ir... 
,liat  the  iireniises  shmiM  cmi,. 
1(1  antl  warrauteil,  ami  that  in 
would   iierl'orni   tin-  suiiiv  tik 
the  policy,  hut  timt,  attiM- tlio 
le  plaintitr  eeaseil  to  k.-iji  tin: 
mtUtion  reiireseuti'il  ami  \v;ir- 
increasing  tlic  risk,   «!u'iil,y, 
,hese  l>leas  tlie  iilauititl  ni,lu,l 
lul,  tliat  after  s\icli  r.'i.r.s.  ut- 
J   liuil  after  tin.-  Ions,  and  aiu-r 
c'liuire.l  full  knowltMlk;.'  nf  tlie 
„ess  of  saiil  reiiresiiitatidii  nn-l 
lants   levied  an   ass,ssiii.iit  mi 
te  given  hy  plaintitl   t..  CMV.r 
lants  to  a  date   naninl,   lutnre 
laintilV  had  sustained  sai4  Inss : 
,1  that  vmless    s\;cU  assvssintw 
.vithin  thirty  days  his  nisunmoe 
and  that  within  said  thirty  .lays 
i.fendants   receive.l   said  assess 
,u  .leinurrer,   reiilicatwus  yn,,.!, 
.lefendants,  witli  full  kiK.wlfUe 
of  warranty  had  eleited,  asthfV 
the  insurance  as  existing.     //.,. 

,3  Q.  H.  'i^'  ] 

l,y  ulai"*'*^*  against   defemluts 

ut   <.f    the    amount   of    a  ImIkt 

•ndants,  so  far  as  the  d^daratm,,  | 

w  cash  system   V''\'";'i''';  I'f^"' 
that  the   i.laintills  did  no   .kliv« 
M,c  proofs  of  hiss  roiniiv.n.yMtl 
ionths  before   the  coninifliaindit  I 
■  --Held,    no    .iefeliee  ;  M  eveiiil] 
Itual  Covilianies"   Act,  :ill  \  ict.  o. 
u.ch  lan-.e  of  time  was  iiec.ss.iry,  I 
Iv   applied  to   mutual   aiiJ  iiHtt. 

t  of  Ontario  (»l  Vict.  c.  .Vi,.  Tlie( 
kil  Fire  Insurance CoMilimy '^'I'^j 
[.came  united  with  the  feu.' h.. 
Lvny),  was  empowered  t»  ^m^^ 
^  favour  of  any  person,  tirin  Sc, 
K  money,  and  in  pursuance  tlur.J 
f  the  company  were  iss.K.l  t^tnel 
VjS08,  all  of  which  reiiianvi.:it-l 
L'ni.aid      One  of  these  ,hl..«n;Ml 

"Cn  issued  to  the  y^^A 
I   to  the   company,  and  llio  a.lenl 

deal  Hank,  hel.ldcl,ci.tunst.|hJ 
koOO,  for  securing  the  vayiiM^^^^^^^ 
U  notes  to  the  amount ..  S3.,MI 

ution   of  the  directo,^  o  t:K     .-1 
to  the   hank,  and  tlu   Ku  . 

kesaion  of  the   notes  and  ... 

ferem>.^vluchtheyclannc.tl..nsj 

L,     li.  uidat.on    of   the    >kWnt  «* 

I       To  a  hill   t'l«-''l  hy  other  dvWtf 
"seeking  to  have  tiieir  vriunty.: 

InurrerV   the  hank  t.r  want   . 

Uer  ruled   with    coats,  giving' ttj 

teferiutwowe...^-^ 

,:ii2^33Vict.c:70.lM^ 
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_  ge  to  the  Federal  Bank  was  not  authorized.  I 
\y  liiiiik  of'  T(iiiinti)  V.   Till'  lii'iinr  diul  Toronto 
fire  I M.  Co.,  2()  C"hy.  10-2.  | 


11.   Like  As.si'i<.\NrE.  ! 

The  acts  of  incorporation  of  the  Sun  Mutual 
mid  London  Insurance  Companies,  required  in- 
sursiice  contracts  to   he  luuler  seal  and   signed 
jiid  ciiuiitersigned  as  liy  the  acts  directed.     The 
mheiea  in  tiiese  cases   were  not   under  seal,  hut 
were  signed  and  countersigned  as  reipiired,  and 
(III  the  priiiteil  forms  of  policies  issued   hy  these 
ooiiUiaiiies  for   some  years   previously.     The   at- 
testation clause  of  the   Sun  Company  s  policy 
ickiiowleilgeil   it  to  he   under  sual,  wliilt!  in   the 
l.diidoii    Company    it    merely    professed    to    he 
liLtncd.&c. :  —  Held,  that  under  the  circumstances, 
more  fully  set   out  in  the   ease,  the  omission  to 
irtix  seals  must  he  deemed  to  he  through  mutual 
mistake  ;  and  that  tlie  plaintitlV  were  entitled  to 
wiiitahle  relief,   either   hy  a  reforination  of  tlie 
piJicit's  liy  the  addition  of  seals,  or  hy  ileharring 
defendants  from  settin;,   up  such   defence.     An 
eniiitalilc  replication  setting    up  the    facts    was 
therefore  allowed  to  he   added,  and  anew   trial 
mmii  it  was  refused.      iVriijIit  v.  Thi-  Sun  Mntiinl 
Life  li('<.  ('"■  '""'  '"'"  "///(/•  (•((.«.<,  o")  C.    V.  '2'Jl, 
attirnied  oil  Appeal.     See  l(i  I-.  J.  N.  S.  105. 

In  these  cases,  which  were  on  accident  poll-  I 
ei.-!,  the  decease  was    found  dead   i!i  a  cattle- 
manl  on  a  railway,  having  heen  run  over  hy 
t  passing  train.     'I'lie  cattleguanl   was    at   the 
jiileof  a  street   and  near   the  einl  of  a  r.iilway 
!t,itioii  platform,    which    extended    to    and   ad 
joined  the  street.     There    was  no   express  ovi-  ^ 
itence  as  to  how  deceaseil  got  into  the   cattle-  i 
mrd.     Thedtifei  ilants  set  up  that,  contrary  to 
tiic  terms  (if  til''  policies,  the  death  was  occasioned 
tiv  suicide  or  exposure  to  (divious  and  unneccs- 
sarv dangers,  hy  the  deceased  attempting  to  cro.ss 
over  tiie  street  hy  walking  on  the  track  and  then 
falling  into  the  cattle-guard.     The  jury  hotli  at 
this  anil  IV  former  trial  having  fouiKl  against  the  i 
defence  of  suicide,  the  court,  not  heing  dissatis- 
fieil  with  the  timling,   refuse.!   to  set  aside  the 
vtr'  ct,  though  the  eircumetances,  stated  in  ttn; 
teiiiH,  were  very  iteculiar  and  tended  naturally 
t(i  excite  suspicion.     The  proof  of  such  a  defence 
tests iii«iii  tiio  defendants,  and  th.   evidence  of  it  I 
ibould  he  clepr  and  convincing  ;    Held,    also,  j 
that  t'liere  was  no  eviceiu^e  of  any  such  exiiosure.  i 
for  that  it  was  e(|Ually  consistent  with  the   evi 
dtuce  that  tlio  deceased  a  cideiitally  fell   into 
Ite cattle  guard  from  the  platform  while  walking 
liiingthe  [ilatf'-iui  ;   and,  at  all  events,  that  the 
Miii^  of  a  ti.iok  to  cross  a  street  was  not  the 
jlDode  (II  walking  thereon  against  whic'i  prohi 
iitiims  arc  levelled.     Il>. 


Tlie  jioliey  also  provided  tliat  the  insurance 

firas  not  to  extend  to  mysterious  disaiiiicarances, 
J  nor  to  any  case  of  death,  the  nature,  cause  (U' 
Banner  of  which  was  unknown,  or 'iicapahlo  of 
iircct  and  positive  jiroof :  Held,  tliat  this  did 
lot apjily  to  oases  where,  as  here,  the  ininiadiate 
!iii»i'  "f  death  was  indisputahlo,  and  evidenced 
lyntward  violence,  hut,  as  its  context  shewed, 
li>;;vsteriou8  disappearances,  kc.     Ih. 

■  it.  effected  an  insurance  on  his  life  with 
iiiuiiiants,  a  life  assurance  company,  and  died. 
flaititilf,  bis  administratrix,    iu   the  proofs  of 


death,  stated  the  age  of  the  insured  as  heing  two 
years  more  than  his  own  representation  of  his 
age  in  the  application.  Defendants  pleaded  mis- 
rejiresentation  of  age  liy  the  deccised,  and  relied 
on  the  claim  papers  as  proving  it.  At  the  trial, 
plaintitT  swore  that  she  had  no  ground  for  stat- 
ing the  .age  as  she  did,  except  that  she  had  heen 
misled  into  making  it  hy  entries  in  an  old  hook, 
heing  a  record  of  iiis  service  in  the  army,  in  the 
possession  of  the  insured  at  the  time  of  his  de.ath, 
and  that  deceased  h.ad  said  that  ho  was  younger 
tlian  tlie  age  in  the  record  of  service  :  Held, 
that  pl.iintitf  was  not  hound  iiy  the  statement  in 
the  claim  jiajiers,  hut  that  she  could  on  iier  own 
evidence  explain  it,  and  that  the  hurden  of  jiroof 
was  not  so  shift'-l  ,is  to  compel  her  to  shew  the 
true  age  of  the  insun'd  to  he  as  stated  in  the  ap- 
plication, hut  that  defendants  were  hound  to 
jirove  the  alleged  misreiireseiitation.  f/fii/cn  v. 
Unitiit  Miitiiiil  Li/i  A.i.t.  (',,.,  44 (^.  H.  ^i\0. 

On  an  apidication  for  life  insurance,  deceased, 
in  answer  to  a  (luestioii  as  to  how  many  hrotliers 
he  li.ad  had,  answered  "  tiircc.  two  living," 
whereas  it  apjieaicd  that  he  had  idso  four  half 
hrothers,  of  whom  diie  (i;ily  was  living.  It  w.as 
left  to  the  jury  to  say  wlietln  r  the  applic.iut  in 
this  answer  w,is  guilty  of  an  untruth,  and 
whether  the  statiinetit  w.is  iii.iteri.d  ;  Held 
that  it  was  properly  so  left,  and  .i  verdict  for  the 
plaintitr  was  sust.aiiieil.  (Juieic,  as  to  the  jiroper 
meaning  of  the  word  "hrotlier."  /In'ilfiniini  v. 
Till'  l.oniUin  Life  Auk.  (',,.,  44  i).  H.  o.SCi. 

One  aI.  ohtained  a  policy  of  insur.ince  on  his 
life,  issued  and  accept(.d  on  the  idiiditions  there- 
in set  out,  one  of  which  w.is  that  the  answers 
in  the  aiiplication,  which  was  made  a  |i,n  t  of  the 
contract,  were  warranted  hy  the  assured  to  he 
true  in  all  respects,  and  that  if  tlie  policy  had 
heen  ohtained  hy  aiiy  misrepresentation  or"  con- 
cealment, it  should  he  void,  .Amoiii^'  the  (luea- 
ti(Uis  and  answeis  in  the  application  were  :  No. 
8.  Have  you  had  any  other  illness,  hie  i)  disease, 
or  iiei'Minal  injury,  .iiid  if  so  of  wli.it  ■  itiire? 
How  hmg  since  ?  What  elh'ct  on  general  liealth  ? 
Ans.  No.  No.  14.  How  long  since  you  were 
attended  hy  a  physician'.'  I'lir  what  ilise.'ise  ? 
(live  name  and  residence  of  such  physician? 
Ans,  .■\l)out  thirty  years  ayo.  Lake  fever. 
I>r.  S.,  of,  ,tc,,  now  dead,  N.iiiic  and  address 
of  your  medical  attend.'inf.'  Ans,  Dr,  H,,  who 
attends  my  family  Has  known  iiie  for  seven 
yeai-H.  No.  l(i.  Hive  you  revieweil  the  an- 
swers to  t!<e  .'ihove  (|uestions,  and  are  voii  sure 
they  are  correct  ■?  Ans,  \'es.  At  the  tmd  wr^ 
a  declar.'itioi  and  warranty  that  the  ahove  were 
f.iir  and  true  answers  to  the  (|iiestioiis,  and  an 
agreement  that  if  there  sliouli!  he  in  .any  of 
the  answers  any  untrue  or  evasive  statenients 
or  any  misreiiresiuitation  or  concealment  of 
f'lcts,  the  policy  should  he  void.  The  evidence 
shewed  that,  fourteen  or  tifteen  years  liefore 
the  deceased  had  heen  thrown  out  of  a  sleigh, 
and  fallen  on  his  head  :  that  there  was  a  de- 
pression and  loss  of  part  of  his  skull :  tli.-it  the 
fall  had  not  aflected  his  general  he.'dfh  th.at 
his  liist  illness  had  occurred  soon  after  .i  hlow 
upon  his  head,  received  hy  striking  against  a 
holt  in  his  warehouse,  close  to  the  depression 
in  his  skull ;  that  he  was  a  reckless  rider,  get- 
ting fre(iuent  falls  ;  and  that  during  the  last 
ten  years  he  had  heen  attended  hy  oth.^r  phy- 
sicians hesides  Dr,  H.  ahove  mentioned.  The 
jury,  in  answer  to  (juestioiis,  found  that  the  iu 
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aured  h.ul  iin  personal  injury  which  must  liave 
beuii  i)rL'sei>t  to  his  iiiiinl  as  cMtniiiig  fiiirly  within 
the  term  perHinial  injury  :  tliat  liu  hail  no  seriouH 
or  soveru  personal  injniy,  which  through  forgtjt- 
fulnc'HS  or  inaihurtonue  hu  iliil  not  communiuatf, 
;ior  any  pcisonal  nijury  which  he  m>ght  fairly 
be  expecti'cl  to  connnnnicate  for  the  clufendants' 
intormation,  or  wjjich  hail  any  eti'ect  on  liis  gen- 
eral health  ;  ami  that  he  hail  not  been  attemleil 
by  any  other  physician  bcsiilcs  Dr.  R,  exce])t 
for  Some  tiilling  ailintiit.  <Mi  appeal  from  the 
jnil^nient  of  the  (Queen's  Hcncli  orilering  a  ver- 
dict to  be  entereil  ti)rilefenilantM(41  i).  B.  4»7):  - 
Held,  by  I'atterMon,  ,).  A.,  ami  lilake,  V.  ('., 
that  the  answer  to  the  eighth  (juestion  was  a 
breach  of  tlie  warranty,  as  the  evidence  clearly 
Bhewed  that  the  injury  arose  from  a  fracture  of 
tin:  skull,  which  was  ])riiihiceil  by  the  fall  from 
the  sleigh,  and  the  assured  was  liound  to  men- 
tion an  injuiy  so  severe  and  unusual,  whether  it 
ati'ected  his  general  healtii  or  !»ot.  I'er  Hurton, 
.).  A.,  taking  into  consideration  the  tindiiig  of 
the  jury,  the  personal  injury  in  (juestion  was 
not  within  the  warranty.  I'er  (Jalt,  .!.,  that  it 
was  a  matter  of  doubt  on  the  evidence  whether 
the  depressiiiu  in  the  skull  arose  trom  natural 
causes  or  from  the  fall,  and  it  must  be  assumed 
from  the;ins\\ers  of  the  jmy  to  theipiestions  put 
to  tliem  that  they  adopted  the  former  view,  and 
so  there  was  no  Ineach  of  the  warranty.  Per 
Burton  and  I'attcison,  .1.1.  A.,  and  (Jalt,  .J.,  that 
the  answer  to  the  I4tli  ijucstion  was  not  a  breach 
of  the  warranty,  as  the  ijuestion  was  an  and)ig- 
uous  line,  and  might  fairlj'  have  been  interpreted 
by  the  assured  as  an  imjuii'V  as  to  the  tirst  occa- 
sion of  his  h.'iving  to  seek  the  services  of  n 
physician.  I'er  (J.ilt,  .1.,  and  Blake.  V.  t!.,  that 
if  the  court  below  tlioiiyiit  that  t  le  jury  h.ad 
answi'red  the  ipiestions  mntrary  tot  le  evidence, 
they  should  have  oi'dered  a  new  tria  ,  but  couhl 
not  enter  a  verdict  for  the  defend.vnts.  The 
court  lieing  eiiu.illy  divided,  tlie  appeal  was 
(lismis.sed,  but  without  costs,  one  mendier  of  the 
court,  Blake,  A'.  ('.,  who  was  against  the  plain- 
tifldn  the  merits,  being  of  opinion  there  should 
have  been  a  new  trial.  Mimri'  v.  The  (.'oii- 
nvctkut  Mutual  Lifr  In*.  Co.,  3  App.  H.  230. 

On  apjieal  tn  the  .Supreme Court  from  the  above 
judgment,  it  «a,^  held  that  upon  the  answeis  of 
the  jury  the  (  o\irt  ot  (.^»ueen  s  Bencli  should  not 
have  entered  a  verdict  tor  defendants,  but  that 
on  the  evidence  they  should  have  granted  a  new 
trial  ;  and  as  the  Supreme  Court  had  no  power 
to  take  that  course,  tliey  could  only  reverse  the 
judgment  of  the  (,lueen's  Bench,  anil  allow  the 
veriiict  for  tiie  plaintitl'  to  stand.  S.  C,  Not 
yet  reported. 


HI.  M.\ki.m:  Insikance. 

A  marine  jiolicy  upon  a  vessel  described  as  a 
"steam  l)arge"  was  warranted  by  the  assured 
"to  be  free  from  any  contriijution  for  loss  by 
jettison  of  projierty  laden  on  deck  of  any  sail 
vessel  or  barge."  There  w.is  nothing  else  in  the 
policy  as  to  the  vessel  insured  carrying  a  deck 
load: — Held,  that  the  "barge"  mentioned  in 
the  policy  did  not  mean  the  insured  vessel,  nor 
did  it  refer  to  a  steam  barge.  The  vessel  went 
ashore  on  Lake  Huron,  and  was  beached,  after 
throwing  out  part  of  the  cargo,  .as  the  only 
means,  in  the  judgment  of  the  captain,  of  saving 
all  ■    "ceriied.     Held,  that  the  plaiutiflF  was  en- 


titled to  recover  for  the  deck  load  as  fur  I'l 
average,  it  not  being  e.Kcluded  by  the  emu 
above  mentioned,  and  there  being  evidenui 
custom  on  the  lakes  for  steamers  to  carrv 
loads,  and  to  deal  with  them  as  subject  t< 
eral  average.  Held,  also,  that  the  plaiiitil 
not  entitled  to  n^cover  from  detendaiits  in 
wages  and  lu'ovisions  of  the  crew  while  tin 
sel  was  stranded,  and  in  endeavouring  tu  ui 
ott'  the  beacli,  even  though  the  damagi^  X 
the  vessel  was  itself  a  ground  for  geneviil 
age.  Held,  also,  that  defendants  were  li.il, 
the  value  of  the  repairs  rendered  neces.sii 
the  stranding,  whether  it  was  a  general  ,iv 
loss  or  not,  for  it  was  a  loss  liy  perils  of  tin 
Held,  also,  that  the  plaintitl'  was  eutitlid 
cover  from  defendants  the  proportion  eh, 
against  the  cargo  and  freight,  and  was  nut 
self  obliged  to  collect  the  share,  if  any,  of 
eral  average  stated  jigainst  the  owners  u 
cargo.  Stiiiiliii[l'\,  Ji'vyal  CaiiwUoii  Inn  (', 
q.  H.  307. 

The  owner  of  a  vessel  had  insured  it,  ii» 
the  freight,  with  the  defendants  on  a  vi 
from  Toledo,  V.  .S.,  to  Kingston,  (Int.,  am 
owner  of  the  cargo  had  insured  it  with  tin;  i 
titls.  During  the  voyage  the  vessel  sunk  i 
Welland  Canal,  near  Tort  Colborne,  ami 
cargo  (l.'),tK)0  bushels  of  corn)  Ijeing  daiiii 
was  al>andoneil  by  the  owner  to  the  plain 
The  jilaintitl's,  desiring  to  send  it  to  liuHal 
stead  of  to  Kingston,  api)lit';'i  to  tlieoviier  d 
vessel  for  possession  tlicreof,  oU'ering  n  nav 
half  of  the  freii^ht  pro  rata  itineris.  To  tlii 
de'endants  objected  unless  the  owner  w 
e'  onerate  them  from  any  liability  innlcr 
jiolicy,  and  an  arrangement  was  then  mail 
jweeu  the  owner  of  the  vessel  and  the  (il.iin 
whereijy,  on  the  plaintiffs  p.iying  fidl  tici 
the  owner  assigned  to  them  the  defunil; 
policy  on  freight  and  gave  them  piisse.ssii 
the  cargo,  which  w  as  then  taken  by  the  plaii 
to  Buttalo  and  sold  tliere  :  Held,  WiLsun,  i 
dissenting,  that  the  plaintiff's  could  mit  iw 
against  defendants  on  the  policy  as  fur  total 
of  freight  :  that  the  evidence  shewed  thai 
cargo  was  not  forwarded  to  Kingston,  imt  In 
another  vessel  could  not  have  been  ulitJ 
or  this  vessel  repaired,  and  because  it  wiiulil 
have  arriv'.d  there  in  specie  if  re  sliippn!  «| 
a  reasonable  time,  but  becau.se  the  iii>iiril 
the  cargo  thoui'ht  it  more  to  tluir  intJ 
though  against  the  protest  of  the  detinihinf 
determine  the  voyage.  I'er  AVilsun.  ( '.  .1 . 
the  plaintirt's  were  entitled  to  lecuver;  tlial 
evidence  shewed  that  the  voyage  was  givtf 
voluntarily  by  all  parties,  including  thiM 
dants,  and  the  payment  of  the  freight  \ns  il 
exoneration  of  the  defendants,  bi.c  wa.'^acvil 
sory  payment  by  the  |)laintitl's  to  get  liossiT 
of  their  property.  Aiichur  Jii^.  <'u.  v, /'{ 
Ins.  Co.,  30  C.  V.  570. 
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the  ileck  loft'^  fts  f'"'  !^^''"'»1 
,  exclu<le<l  by  thu  omi.lition 
',,1  there  heiu«  evuknce  nf  a 
s,  {„r  stfainers  to  cany  such 
.ithtl.oinas  «.iUie.t  t..gcM- 
\    also,  that  the  i.liuntill  \vm 
..Ver  from  .leteii.ki.ts  in,-  tli. 
„«  of  the  .M-ew  while  tli.:  vus- 
,,'a  in  onileavounng  t..  urt  bcr 
',  tl>oU«li  the  (lamag-  -  uue  tw 
■If  ii«roun.l  for  geiieial  av, r- 
ihataefeuaantsNVereb.UUlnv 
n.pairs  rcuaere.l  necessary  by 
other  it  was  a  general  average 
was  a  loss  l.y  perils  ol  t  le  sea. 
l,e  l.hiiutitY  was  entitle,   to  R- 
,.lai.t.  the,  i.roiM.rtinu  .■liaigcl 
an.l  freight,  a.ul  was  nut  h„„ 
Iketthe  share,  if  any,  u.  g.„. 
U  against  the  owners  of  tho 

..  vessel  had  insure.l  it.  as  aUo 
h  the  .lefeiiclaiits  on  a  vuy;ij;« 
'  S  t"  »vi«'g«ton,  *»nt  an.l  tl. 
;..,;ha.liimnreaitw.thil.ei'l^''|'- 
h'c  voyage  the  vessel  sank  m  tl,. 
near  tort  Tolhorne,  au.l  t„e 
bu^ds  of  eorn)  hemg  aan,a..l, 
1  tl^..  owner  to  the  \,\:imWU. 
\lSi  g""naittolUal,MU. 
;X,al'Vl>^'-t'-theoV>,eru,th... 

^J  'tiireof.""^""«;;'i;^y7 

'^t    n.rataitineris.      lotUi.t. 
■^    ♦  .1    miles>*  the   owner   w,.uU 

'"'   """'   2n ^^^'«then,na.U.l.■ 
^       to   them   the   >letemlanU 
vssigne.l   to   im  ,„,,,,;„„  „( 

T       1  there  •H^'l'*-^^''^''''-^ 
.rt  e    .laiutitTseonhluut..^^^ 
lat  tlie  1)1."  ^„,  t„t;,ll„>s 

'''^="'*!l''      I^^ll  eesheweathattlJ 

t;nS,a.M---;;;Sd 

/'"'^V     t     1  n'e   to   tlioir  inter.., 

'"'"H         \...^tof  tlie.lefeli.lant5.to| 
psttiiel.rotestot  Uie^^^^^^^,j^^,_  . 

r  '''^'iSitlel  to  recover,  torn 
1,  were  ei  titlea  ^^^^^   _^.^.,_ ,,  . 

f"\,?'ir  ■«,i..ci"ai-.gthea..*f 

hy   all  I'ai "'  ^-         .       ,  ^     ^,  „,,«■ 

b.  V.  r>70 
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I.  At  What  Hate. 

Against  an  agent,  on  money  entrusted  to  him 
f(ir  investment  under  a  special  agreement.  See 
ll^ilmi^'t  iix.  V.  Thompxoii,  38  (^  H. 'Jltl',  p.  liHW. 

Against  an  attorney  on  money  for  investniunt. 
See  KtMtormii,  7  I'.  U.  .'{•Jl,  p.  425.5. 

A  mortgagor  paid  the  mortgagee  from  time  to 
,;,„g  ijKUiey,  in  purananee  of  an  agreement,  con- 
t«iiil"""a"eoiis  with  the  mortgage,  tliat  live  per 
cent-  per  aiinuni,  in  addition  to  the  legal  rate  of 
luterest.  should  l>e  paid  on  the  amount  loaned. 
Ill  taking  the  aceount  in  a  suit  lirouglit  l)y  tile 
niiirtgagee  to  foreclose,  the  master  gave  credit 
for  the  money  thus  paid,  as  so  much  money  paid 
(111  account  of  principal  and  legal  interest  :  — 
Held,  tliat  the  master  was  right  in  his  moclo  of 
ukiiig  tlie  account.  Stimaon  v.  Kifrhy,  "  t'liy.  .510. 

Held,  tli.at  the  Ifi  Vict.  c.  10,  does  not  bar  the 
riiflit  to  recover  in  an  action  of  assumpsit  for 
^j„[,ty  paid  ill  excess  of  legal  interest.     Jh. 

II.  On  Leg.\(ie.s. 

The  testator  gave  legacies  of  !?l,()CO  e.acli  to  two 
of  his  daughters,  payahlo  in  seven  ye.irs  from  the 
iliitedf  tlie  will  :  -Held,  that  they  were  not  en- 
titled to  interest  from  the  ex|)iratioii  of  such 
itveii  years,  hut  only  interest  as  in  an  onliiiary 
case.  He  also  g.ive  a  legacy  to  another  daughter 
ill  these  words,    "I   give  .and   lieiiueath   to   my 


bTKUKST  OF  MONKY. 
(what  Hate,  4577. 
Ileumiks,  4.577. 

Iei-laneouh  Cv.KS,  4578. 
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a^;e  ()f  twehty-thrce  years,  the  .annual  interest, 
dividends,  and  income  of  the  sum  of  i''.i.5,000, 
which  they  are  to  invest  and  keep  invested  for 
that  imrpose  "  :— Held,  that  the  leg.atee  was  en- 
titleil  to  the  accumulations  of  interest  from  one 
year  after  the  death  of  the  testator,  and  not 
from  the  time  of  his  att.aining  21  only.  Fuller 
V.  Afticktem , 'ii>  CJliy.  455. 

See  /iV»4  V.  Fnizer,  26  Chy.  23,1,  p.  4118. 

IM.  Mmc'eli.a.veo'  s  Cases. 


In  an  action  on  a  proiniae  to  pay  on  request, 
,  reijuest  before  action  ; 


pro 
there  being  no  proof  of  a  I 

Held,   that  interest  should  not  lie  allowed.      .See 
Jdiich  v.  Jiruini  ef  at.,  <)  V.  P.  201,  p.  2150. 

Uniler  s.  2()7,  sub-s.  2  of  H.  S.  ().  c.  ,50,  where 
a  claim  is  payable  otherwise  than  by  a  written 
contract,  interest  may  be  allowed  from  the  date 
of  a  demand  tlierefor  in  writing.  Iiu/lix  v.  Tlie 
W'dliiiijIoH  llntd  Co.,  29  t;.  P.  387. 

Where  interest  was  claimeil  f>ii  a  sum  of  JOO, 
ailmitted  to  be  due  before  action  commenced,  for 
extira  work  aii<l  material  furnished  by  the  plain- 
tift',  but  not  under  a  written  contract,  and  no  de- 
mand of  interest  was  iiroved  :  Held,  that  the 
claim  for  interest  could  not  be  allowed.     Ih. 

When  .'i  verdict  is  given  subject  to  an  awaril, 
the  20  30  Vict.  c.  42  s.  2,  (».,  docs  not  authorize 


the  cliaijjiiig  of  interest  on  the  sum  awarded  from 
iiiirhter  K.  .M.  the  sum  of  §1,200,  such  sum  to  1  the  time  of  taking  the  verdict,      //o/je  v.  limltu, 
■  ■  '  ^  -         '         '7  1'.  K.  39.— (".  L.Chamb.- Wilson. 
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be  iiiv'fstcil  ))y  niy  executors  seven  years  from 
the  date  hereof,  until  the  s.aid  K.  M.  att.iins  the 
atoiif  21  years,  which  said  sum  of  SI,2(K»  and 
tiie  interest  accrued  thereon,  sliall  bu  paid  over 
fur  her  tieiietit  when  she  .attains  the  age  of  21 
vtars.isafiiivsaid  :"'  —  Held,  that  siie  was  entitled 
j  to  interest  from  the  death  of  the  ti.'stator  only. 
lJ/i//M-v.  Mdkr,  25  Chy.  224. 

K  legatee  gave  to  a  creditor  ,an   order  on  the 

ieiwutors  for  [laynient  of  her  share  of  the  estate, 

I  wliieh  order  w.as  accepted  by  them  and  certain 

tiavuieiits  made    on    account.       'I'iic    executors 

dtiiieil  having  funds  in  their  hands  sutlicieiit  for 

[tkiiayiueiitof  the  orderand  properly  ajiplicable 

[thereto;  liiit  on  taking  the  accounts  in  this  court 

litiqiiieareil  tiiat  since  l.S(i()  the  executors  hail  had 

Isiiilkieiit  funds  for  that  purpose.     On  a  petition 

I  liy  the  creditor,   tile  court,  under  these  cir- 

I enmstaiiocs,  onlered  the  amount  in  court  to  be 

laiilmitti)  him,  and  directed   the  executors  to 

Ijiaythu  ousts  of  tin;  application,   and  to  make 

\<f*\  til  tile  legatees  the   interest  accrued  since 

[ISiiU,  until  the  executors   paid   the   money  into 

Wirt.    Sortrchjii  V.  /•'/■(('///««,  25  Chy.   525. 

.\  testator  niaile  several  pecuniary   be<|neat8 

(iiyable  twelve  months  after  his  decease,  and  in 

|he  event  of  any  of  the  legatees  being  then  not 

[)i;e,  he  directed  their  leg.acies  to  be  invested 

Itt'l  the  .accumulations   paid  to  tlrjin  on  their 

[iu..iiang   majority.     Hy   an    alteration   of  the 

linit  will,  he  directed  one  legacy  of  £25,000, 

Iti:  U  he  paid  to  the  leg.atee   until  he  attained 

Itht  age  (if  23,  "  and    being   desirous    that  pro- 

tisi.iu  shuuld  he  made  for  his  support  and  niain- 

kiiiiiie  after  he  attains  the  age  of  twenty-one 

fcirs,  and  until  lie  arrives  .attlie  age  of  twenty- 

tf.  years,  1  will  and  direct  that  my  executors 

lall  iiay  him  after   he  so   attains  the  age  of 

(tcutyiiiie  years,  and   until  he  arrives  at  the 

287 


i      On  money  awarded  .against  a  railway  conip.any 
'  for  lands  taken,  and  ]iaid  into   court.     See  /« 

/v   Fimter  ami  (I nut  Wedtru  li.    W.  Co.,  32  (J. 

H.  .503,  1).  31.34. 

Action  by  judgment  creditor  of  a  railway  com- 
jiany  .against  shareholder  -  Right  to  recover 
interest  on  calls  ni.ade  hy  the  coinp.any.  See 
Xn.iwUh  v.  IHcby  el  «/.,  44  Q.  H.  414,  p.  4090. 

Mode  of  calculating  interest  on  mortgage  to 
Savings  and  Loar-i  .Society,  on  paying  it  off  be- 
fore maturity.  .See  C/-ohc  v.  Crone',  26  Chy.  4.59, 
p.  4345. 

On  money  expended  in  iiii[irovemeuts.  .See 
Fitirvett  v.  Hniwell,  27  Chy.  445. 


INTKKl'LKADER. 
1.  When  Relief  (}ranted, 

1.  To  tht  Sherif,  4.578. 

2.  To  Other  ]',rsom,  4579. 
II.    I'RAITICE,  4.580. 

HI.  Costs,  4.581. 

IV^  Miscellaneous  Cases,  4582. 

I.  When  Relief  (Jrantei). 

I.   Tolh*  Sheriff. 

Held,  that  although  an  execution  debtor  claim- 
ing goods  ill  the  possession  of  an  assignee  i» 
insolvency  may  sue  the  .assignee  and  oblige  him 
to  interplead,  neither  the  sheriff  nor  the  execu- 
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tion  creditor  can   do   so.     MrMaMer  el   at.    v. 
Menkin.l  R  Jl.  211.— C.  L,  Clwml). —Wilson. 

The  slierifT,  under  the  ]>laintifrs  oxuuution, 
seized  certain  giiddx  wliicli  had  l>cen  dixtrained 
hy  ft  mortgagee.  I'rior  to  tlie  sale  tlie  plaintitl' 
and  the  mortgagee  agreed  with  the  sheritf  tliat 
he  should  sell  tlie  gooda  and  liolil  the  proueedM 
until  it  HJiouhl  l)e  (lecided  between  the  i>laintitl' 
and  the  mortgagee  who  w;i«  entitled  to  the  same. 
After  tiio  sale  the  ]>roeeed8  were  claimed  liy  the 
mortgagee,  the  plaintiir,  and  liy  two  prior  execu- 
tion creditors  : — Held,  that  the  sherilF,  after 
making  such  agreement,  was  not  entitled  to  an 
interpleailer  oriler.  JlumnUv.  I'ltliiinir,  7  I'.  R. 
393.— Chy.  (..'haud),— Stephens,   liij'nei'  ;  Hlake. 

See  Cr<(i<j  v.  Vniiij,  7  T.  R.  209,  p.  4484. 


2.   To  Other  Pertions. 

Issue  directed  to  try  the  bona  tides  of  a  jndg- 
Tiient.  See  WiUon  v.  WiUmi,  2  V.  K.  374,  p. 
1G13. 

In  certain  garnisliec  jtroceedinga  in  the  I  )iviHi(in 
Court  of  the  county  of  Wcntworth  several  credi- 
tors  had   (d)taincil   orders  attaching  the  w  hide 
ainoniit,  S^S'J,   found  due  under  an  award   from 
the  plaintitl's  to  tiii^  judgment  dcl)tor  for  a  loss 
by  tire,  ami  ordering  ]iayment  thereof.     Suliso- 
(jnently  the  judge  of  the  County  Court  of  Kssex, 
notwithstanding  the  opposition  of  tlie  company, 
made  a   similar  order  to   pay  i<'2<)H   to   another 
creditor,  on  the  ground  that  when  the  siiminonses 
in  the  Division  ( 'ourt  of  the  county  of  Wentworth 
were   issued  there  was  no  atfachable  debt  due. 
The  company  unsuccessfully  ajipliei'.  to  the  judge 
of  Wentworth   to  rescind  his  orders,  and   then 
tileil  a  bill  calling  on  the  defendants,  tlie  ditt'er- 
ent  attaching  creditors,  to  interplead  : — Helil,  on 
appeal,  Spragge,  C.,  diss.,  athrmingthe  judgment 
of  Proudfooi,  V.  C,  (23  Chy.  .508.)  tliat  it  was 
not  a  proper  case  for  interpleader.     Per  Burton 
and  Moss,  ,1.1.  A.,  that  the  bill  w.as  not  sustain- 
able, for  the  attaching  creditors  of  Wentworth 
had  ol)tained  judgments  in  the  Division  Court  ^ 
against  the  plaintitl',  with  which  the  Court  of 
Cliancery  could  not  interfere.      Per  Hurtoii  anil 
Patterson,  .1.1. A.,  that  under  the  circumstances 
the  county  judge  of  Ks.sex  had  no  ])ower  to  m.ike  ! 
a  summary  order  for  payment.     Per  Patterson, 
J.A. — The  rightsof  all  parties  might  be  .adjusted 
in  the  suit  in  tlie  County  Court  of  Kssex,  and  if  j 
dissatisfied   wiili   the   decision  there,    plaintifTs  \ 
might  appeal  from  it.     Per  Patterson,  .1.    A. —  j 
Semble,  that  the  power  to  bring  other  parties  < 
before  the  court  under  section  8  of  the  A.   J.  I 
Act,  1873,  does  not  apply  to  summary  proceed-  I 
ings  collateral  to  the  tiction.     Remarks  as  to  the  I 
effect  of  the  A.  .1.  Act,  1873.      Victoria  Miitunl 
Fire  /lis.  Co.  v.  Iklluiiieet  iiL,  I  App.  U.  398. 

To  assignee  in  insolvency.  See  WelU  v.  Hews, 
24  Chy.  131,  p.  4273 ;  McMaater  v.  Meakiii,  7 
P.  K.  211,  supra. 

The  plaintiffs  having  in  their  hands  a  sum  of 
money,  the  proceeds  of  certain  g<)o<l8  sold  by 
them  as  auctioneers  at  the  instance  of  one  W., 
but  which  was  claimed  by  B. ,  the  official  assignee 
of  one  H.  an  insolvent,  were  ordered  by  the 
judge  in  insolvency  to  pay  the  amount  to  B., 
which  they  did,  ana  notincd  the  attorneys  of  W. 
of  the  fact,  who  thereupon  proceeded  with  an 


I  action  at  law  which  he  had  previously  insti 
against  the  ]ilaiiititfs  to  recover  this  liioiii'v 

'  plaintiffs  thereupon,  claiming  to  be  st.iki  ih 
only,  tiled  a  l»ill  of  iiiter])leader  against  \\ 
B.  ;  Held,  ( I )  that  tlie  plaintitl's,  liaviin;  ^il 
paid  over  the  money  to  one  of  the  cl.iin 
were  not  ill  a  jiosition  to  call  upon  W.  ami 
interplead  ;  (2)  that  the  plaintitrs'  obviuiiH  • 
u])on  lieiiig  sued  at  law,  was  to  have  plcaclt 
facts  and  a[i|ilieil  to  that  court,  who  womIi 
proper  case  have  made  an  order  allowin, 
money  to  be  brought  into  court,  adding'  |', 
party  to  that  suit,  and  dis(!liargiiig  tlie  pj.n 
liere  from  further  atteiidiince  therein,  and  ,\ 
ing  B.  and  W.  to  test  their  respective  il.iji 
tile  fund  so  brought  into  court;  there  liiji 

'  reason  why  such  pioceeilings  shmdcl  bi-  ju 
ceptioii  to  that  which  has  been  laiil  down  ,i 
geiural  rule  iiitlodiiccd  by  the  A.  .1.  .Act 


when 


•lever  proceedings  are  commi.|ict.il,  ( 
complete  relief  between  the  parties  is  t 
workeil  out.      HiihIi'ihoii  v.   WhImih,  23  Cliv 

Interpleader  between  adversi'  claim.ints  uf 
]ilns  proceeds  of  sale  iimler  power  in  nmitt 
See  HV.i//-(V)  I'liiiiiilii  I, mill  miil  Surintu  r, 
Ciiiirt,  2.'>Cliy.  151,  p.  .'1884. 


II.     I'H.MiK  K. 

After  the  issue  of  an  intei'|ileadcr  simmm 
founded  on  wo  writs  of  H.  fa.,  issued  iis|iiitn 
out  of  this  court  and  tlie  Court  of  Clianciiv 
writ  from  this  court  \\as  set  aside  :  licM,  | 
the  judge  in  cliambeis  had  juris.ljctiim,  imtw 
standing,  to  continue  the  pruciedings,  nn.l  m 
the  interpleader  order  ;is  to  tUv  latter  wiit ; 
Quierc,  even  if  the  want  of  JMiisdiction  ||,i,|  1, 
clear,  wlu^ther  a  party  could  avail   liiinselt 


after  having  ;igre(cl  to  the  order, 


>  |.l.,l 


issue,  defended  it  at  the  trial,  and  niovi 
the  vta-dict,  itc.      llidiliui  v.  Jliufh/,  4'{  g.  IJ 

The  parties  having  agreed  that  the  sluTJIf  i 
not  interplead  until  it  was  ascertaiinMl  w 
est.ate  of  the  defendants,  who  li.id  bocdnm 
vent,  would  realize  ;  -Held,  that  tlie  sluritf 
entitled  to  a  reasonable  time  to  tiiijuiii'  iiit 
matter  before  applying  for  relief,  ainl  w 
titled  to  his  costs.  Held,  ;dso,  tiiat  ti 
tion  creditor  w.as  entitled  to  see  the  (iiiina 
attidavit  for  the  imrpose  of  ascertaiiiiii^'  tlio  I 
tides  of  the  claim  bef(U'e  abandoniii;,' ;  ,iii 
claii'ant  was  therefore  refused  his  costs.  11,7 
V.  Piatiiiiiii  et  III,  7  P.  R.  84.— C.  1„  ('liaiii 
Dalton,  V.  ('.  .fc  P. 

The  tendency  of  modern  practice  is  tiiiiis| 
with  parties,  where  it  can  be  done  with  s,if 
Therefore,  wherein  certain  interpleadcrpnn' 
ings  one  11.  disclaimed  any  right  to  the  [iriK; 
of   a   siile   under  execution,   and   siilisi(|ne 
obt.ained    possession    of    the   ])roperty  snl' 
means  of  a  writ  of  replevin,  but  afterniirils 
notice  to  the  person  holding  the  iiium'v  tlia 
claimed  the  proceeds  of  the  sale,  ami  furl 
him  paying  back  the   purchase   iiiinit'v  tn 
purchaser,  whereupon  the  latter  tiled  a  liilis 
ing  to  recover  b.ick  the  amount,  on  tiiegnmn 
an  entire  failure  of  consideration,  tn  wliid 
made  R.  a  defendant,  who  denmrreil,  as  b 
not  a  necessary  or  prf>per  party-  the  ilemiil 
was  allowed  with  costs,  liberty  huiiig  gireij^ 
the  plaintiff  to  amend,  in  order  to  make  a  I 
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cam,  it  so  ailviHua.     McDonuUl  v.  Real,  25  I'liy. 
13!t' 

Tlie  exocutioii  creilitor  aeoliiiiux  to  aainit  the 
Ijoiiii  liaes  of  a  mortgage   uuaur  which   tlu!   pro- 
iiertv  iu   iiuestiou   wan    olaimua,    an    issui;   was 
)lire"t..cl   hy  the  Court  of   <  iiaiiccry,   ami  was 
ilrnw'ii   up   for   trial    huforo    the  County  Court; 
Jmlue.     At  I'lc  trial  the  good  faitli  of  the  elaini-  ' 
ant  was  ailniitteil,  and  the  attack  on  the  nutrt-  | 
jagi!  wa;(  eontiiu-il   to    points   of    law,    wlien    a  ' 
{iiriiwl   venlict   was   ttntereil    for   tiiu   claimant, 
whidi  was  afterwanls  sut  aside   in   term  hy  the 
( '(Hint V  Court  .liiilge,  and  a  verdict  entered  for 
tlio  txii'ution  creditor.     The  execution  creditor,  : 
tlieieiilion,  applied   to  thf.  Iteferee  in  Chamhers 
fiirtlie  usual  oriler  to  enahle  him  to  ohtain  the 
,i,„iiiy,  which  was  opposed  on  the  ground  tliat 
the  ('(lint  of  {^tueen's   Bench  had  since  deeided 
aiiainst  similar  olijections  to  this  mortgage  (4'2 
\\    11.  It-'.l).   I'Ht    *■'"'    referee    made    the  onler 
Masked,  and  directed  the  money  to  he  paid  to 
{he  ixciution  creditor.      An  Jipiieal  against  this 
iTiler  was  dismissed  hy  the  Court  of  Chaucery 
oil  ri'iieariug,   hut  the   claimant  had   leave   to  ; 
apply  within  a  month  for  a  imw  trial  of  the  issue  ' 
heliiiv  a  jury,  which  was  sulisuijueiitly  grinted  ; 
Imt  lufore  the  order  was  made  the  sheriH',  with 
wliiiiii  the  iimney  remaineil,  had  jjaid  it  ovei'  in 
aocoiilaiice  with  the  order  of  the  referee  :     liild, 
revfisiiig  the  order  of  the   Court  of  < 'hancery, 
that  the  court  had  no  jui'isdietion  in  the  matter 
aitci'tl'c  payment  over  of  the  UKniey.      I'er  I'at- 
tersmi,  .1.  A.'     In  the  al)sence  of  an  exju'ess  direc- 
tiiiii  hy  the  Court  of  Chancery,  an  interideader 
issue  sent  from  that  court  nuiy  ))u  trieil  hefore  a 
jml(;e  without  a  jury.      Wilmn  v.    {{'('/.soh,  .3  App. 

i;,  4tHt. 

Suinrinr  anil  County  Court  executions. —.luris- 
ilirtioii  to  make  the  (uvler.  See  Stniinjf  v. 
Toruittu  Tthijraiih  Co.,  81".  R.  1. 


See  also   Mamri't 
PhipjiK  V.  Ihaiiief,  8 


I!.   ISI. 
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U.  57; 


Th. 


HI.  Costs. 
le  claimant  of  gooila  seizetl  uiuler  two  exe- 


IV.    MiSCKLI.ANKOIS   C.\si:s. 

The  hank,  tUe  three  defendants   C.,   anil  the 
defendants  II.,  eaiih  had  executions  in  the   |)ivi- 
sioii  Court  against  one    It.,    in   the  hands  of  de- 
feiulant  ( 'owan,  as  h  iditl',   who  seized  the  goods 
in  i|Uestion  in  .July ,    I87.">,   and   advei-tised  them 
for  sale.     One    (I'C.    gave    notice  of  claim,  and 
there  was  an  interpleader  lietweeii  him  and  the 
hank,    on    which   judgment  was  given   on   .'{Oth 
Novemher,  l(S7">,  against  the  claimant.     On  l.'jth 
Novemher  an  attaclmient  in  insolvency  issued 
against  !>.,  the  execution  dehtiU',  and  the  otiicial 
assignee  gave  notice   thereof  to   the   haililF,  de- 
fenihint  <  'owan,  who  on  the  4th  Dccemher,  heiug 
indemnilied,     sold     the    goods.        The     jilaintiff 
claimed  as  a  imrchaser  from   ()'('.,   who  claimed 
under  a  chattel  niortgige   from   I).,    dated  •_',^)th 
.lanuary,    187."),   and  oht.iiiied  the  goods  on  27tli 
Xovemher,  1875,  from  the  otiicial  assignee,  who 
knew  nothing  of  the  interpleader,  and  sold  them 
to  the  iilaintilV,  froiii  whom  the  hailill'  took  them. 
The  plaintitl'  having  sued  in  trespass  and  trover, 
was  nonsuited  :•    Held,  that  as  hetwceii  the  i)lain- 
titV  and    the    execution    creditors    the    ))laintitr 
i  hy  the  interiileader  judgment  was  i)ostpi)ned  to 
;  them  :  that  the  assii'uee   had   priority   over  the 
execution  creditors,  Tint  not  necessarily  over  the 
i  plaintitl'  as    mortgagee  ;    and    a    new    trial    w.aa 
!  granted  in  order  to  determine  whether  the  plain- 
:  till'  could,  hy  setting  U})  the  insolvency  proceed- 
j  ings   and    the    claim    of    the    assignee,    recover 
I  against  defendants,     (hi  a  second  tiial,  the  jury 
1  ha  .'ing  found  a  general  verdict  for  defendants  :  — 
'  lit  Id,  that  the  plaintitl',   unless  suing  under  .and 
!  hy  authority  of  the  .issignec,  of  which  there  was 
no  evidence,  hail  no  riglit  to  av^iil  himself  of  the 
assignee's  title  ;  and  tlic  verdict  was   altirined. 
(^huere,  if  this  were  otherwise,  whether  the  plain- 
till',  on  the  evidence  set  out  in  the  report,  could 
have  recovered  against  ilefenilants  as  for  a  joint 


- ..   „     .,,,,1    siihsi'HiH'litlyl 
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V      ,         1  i  i.    "  •     1.  41       1.  .iv        1  !  tresi)ass  or  conversion.      O'Citlltiiilian  v.   Cuiraii 

aitioiw  liruught  trespass  agauist  the  slieritt,  and  I         '     ,.     j    .j   .,..,  ■' 

in  iiiteriilcailcr  w.as  ilirecteil  between  the  claim- I ''    '    ''         ^'      •-'- 

aiit  :i.s  plaiiitill' anil  the  two   execution   creilitors        Action  .against  sheriH'  for  selling  gooils  eon- 
I  jj  ileteiiilaiita.     The  claim.ant  having  succeeileil  ,  trary  to  the  terms  of  an  interjileailer  onler.   .See 
i  ill  stall  issue  :— Hohl,  that  the  sheritl'  should  he    /ilni-k  v.  J{,i/iiol'l.-<,  4:{  (^t.  P..  ;W8,  p.  .S.")4."). 
liaiilliia  costs  of  defence   of  the  action  agairist 

kiiuaiiil  lit  the  interpleader  application,  and  that 

the  lixicutiiin  creditors  must  p.ay  the  claimant's 

Cuat8,  which  could  not  he  apportioned  between 

thrill.  Curtfi-  V.   Sliwitrt,   7    P.   11.  85. — C.   L, 

niaiiih.-Hagarty. 

Ul»m  the  trial  of  an  interpleader  issue  which 
the  Court  of  Chancery,  without  objection  by 
■either  iiurty,  directed  to  be  tried  iu  the  County 
Ctiurt,  the  houii  tides  of  the  claimants'  mortgage 
1»M  mlmittcil ,  and  a  verdict  was  eutereil  for  the 
ipUiiitiif  on  apointof  law,  which  veraict  was  after- 
mnls  set  asiae  iu  term  : — Held,  that  the  defeu- 
it  (the  execution  debtor)  was  entitled  to  the 
uil  onler  for  costs  of  the  trial,  although  notice 
il  appeal  had  been  servea,  and  although  the 
~iurt  of  Queen's  Bench  had,  upon  the  same 
liuts  being  raised  upon  the  niort{|age  in  mies- 
on,  since  decided  m  favour  of  its  validity. 
filwii  V.  WiLwn,  7  P.  R.  407.— Chy.  Chamb. 
fcphena,  Referee. 

See  (l-dkqm  v.  Robertson,  14  L.  J.  N.  S.  28, 
3653. 


.See  O'vfw  V.  liitll,  1  .\pp.  !{.()■.>,  p.  4481. 
JOINT  TENANTS. 

I.    TUOVEH  HY  .\N1)  RkTWKRN.— .SVe   TROVf:R. 

JUDGE. 

I.  Of  Sukrooatk  Court.— .Vtie  Surrogate 
Court. 


Defendant  was  convicted  in  July,  1874,  under 
the  Public  Health  Act,  .30  Viet.  48,  ().,  of  creat- 
ing a  nuisance  ;  the  magistrates  refusing  to  hear 
witnesses  for  the  defence,  on  the  grouiul  that  the 
statute  made  no  provision  therefor.  A  mandamus 
to  re-open  the  complaint  was  gra,nted,  the  refusal 
to  he.ar  one  side  being  the  same  as  if  the  case  had 
not  been  heard  at  all.    Re  Holland,  37  Q.  B.  214. 
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A  oiiHt!  liiiving  liticii  lieiml  liy  twd  iiiauiHtnitc-H  plit'il  tliitt  \w  was  not  duly  himiiiiiihuiI  tn  .it 

ill  tlic  iiiiiiity,  thin  riiiivictioii  wan  hIkikmI  liy  onu  at  tliu  iniirt  at  w liii'li  jihlj^inont  wan  riM.i.vcif, 

of  tliiiii  in  uw.  lily  : — l^Mia'n',  whotlur  the  High-  lltlil,    ruiilii'iitimi    l.iul    nil    j^iiin'ial    iliiiiin 

iiig  iif  the  cciiix  ii'tidii  wan  a  jmlicial   nr  miniate-  Skiriin  v.  Cniniii  H  ul.,  !i  (>.  S.  ."»7'J. 

riftl   act,   anil  thcrct'iPii)  wliL'tlu:i' tlic  pliiei'  wliuru  '      ^ ii     .i     .      ., ., 

.,  ,  .     •   1       ;  ■,}        /.  Neinldt',  that  11  rtH'iivorv  I'l   t  II)  ciiiiiiiiiiii  .1, 

itwiisihine  wan  inatilial.      Liiti'jiriih  \ .  V-'n'cw/i    f„„  ...   „i,    ,.,  i  i   .     ,  ,.     ...      ...    ' 

,     ,     •nil'    |i    ■!--  I  tor  wiiik  anil  laliiiiir,  III- lor  any  part  lit  ihr  \ 

liight  of  pursiiiis  iiccUML'il  til  lio  hi'anl  heforo  ;  otliur  iictimi    for   the  Haiiic    work.      Tinin^ 
tluuidioii.     St'i!    linjiiHi    V.    <'i)//ni<<>l'  i'lii/ilciiiiiM,    ihiijhiu  Kintil  ('11111/111111/,  H  (.}.  H.  TiTl*. 
dr.,  44  (.».  I!.  I4li,  p.   It;ii».  j      Where,  in  an  action  on  a  note  against  an 

Where  II  reference  waa  uunle  to  a  hicul  niHHter  ,  ihirncr,  the  ililViiiiant  [dcailcil  in  eHtnppi  1 
who  liail,  prior  to  lii^  appointinenf,  heeii  the  the  note  waM  given  an  sccmity  for  tho  piii( 
uonnsel  of  one  of  the  litigant.-i,  neither  party  oli-  ance  of  u  certain  agieinient  lu'twccii  the  u\ 
jectiiig  to  hilt  taking  the  reteiciiee,  uiiil  on  tlie  till' anil  one  M .  ;  tliat  the  ili'li  nihint  riidipi,, 
contrary  the  master  eertitiiil  that  lie  act  il  on  Kccnrity  for  ?.!.  the  maker  ;  ami  that  llii-  pLm 
the  reference  at  the  prch;(ingiii«tanceot  lioth  par  hail  lnonght  an  action  against  M,  on  the  ,1;.; 
ties,  the  court  helil  that  the  other  party,  againiit  ineiit  in  which  action  M.  hail  [ilc.nlcil  1 
whom  the  master  reportcil,  coiihl  not  raisi:  that  asxmnpHit,  ami  had  judgment  on  the  pi,;, 
objection  on  an  appeal  tiom  the  report,  having  Held,  that  the  plea  was  no  answer  to  the  dc 
taken  the  chance  of  the  master  linding  111  his  :  ration.  Si/niir  v.  Ihuiiian,  l,'<  I,.  ,1,  .\.  s. 
favour,      rwr.r  V.  ro/^/',  •.'!  rhy.   I.5!t. 

.See  /,'tili,  rtMiiii  v.  /{■>l>i  rl.iini,  7  I'.  K.  4 IS,  p.  4()72. 
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I.    SkITINC  ASIDK  .FlTWlMKNT. 


Tiic 


court  refused  to  set  aside  a  judgment 
against  a  company  for  a  valid  cl.iiin,  at  the  in 
Btiince  of  ,'i  shareholder  against  wiioin  a  sci.  ta, 
lllion  it  had  lieeli  issued,  there  lieilig  no  proof  of 
fraud  or  collusion  lietwecn  the  pl.iiiitiir  and  the 
company  in  olitaiiiing  it.  Kinjluh  v.  Tin'  Unil 
O'lKiniiilniii!/  Co.,  7  I'.  I!.  HKS,  I'.  L.  Chamh. — 
Italton,  (.'.  ('.  .1'  /'.  ,■  Harrison. 


Ill  nil  action  upon  the  common  counts  fur 
price  of  certain  tiinlier  delivered  under  a  1 
tract,  defendants  olijected  lo  the  iion  jujnili' 
J.  li. ,  the  plaintill's  hrotlier,  as  a  pl.iMiliif,  ; 
attiiiijiteil  to  prove  that  they  coutrai  ted  » 
them  lioth,  a>,  "  Ihown  Ihos.,"  I>y  an  excmi, 
cation  of  a  judgment  recovjicd  hy  the  deli iiii.i 
after  issue  joined  in  this  suit,  luit  imt  ii||.a. 
herein,  in  uii  action  against  tlu^  plaiiilill  ainl 
hrotlier  for  th^  nondelivery  ol  part  of  the  tun 
in  ipiestion.  To  that  action  the  [ilaintitl  \<\i-iv 
that  he  never  was  a  iiiemlier  of  the  linn 
"  IJrowii  Ihos.,"  and  Imtli  the  delciiilaiits  tji,  r 
(the  plaintilt'  and  his  liiothel)  ple.idcd  :i  dtn 
of  delivery  of  jiart  of  the  timlicr  hy  thnii 
alleged,  and  a  denial  of  the  contract.  Tiu' in 
found  all  the  issues  in  favour  of  the  jilaintilfs 
Ihdil,  atlirming  the  judgment  of  tin  I  nun 
Court,  that  the  judgment  was  not  comlii.siM., 
it  had  not  lieeii  pleaded  liy  way  of  estnppel  1 
darrein  continuance,  ;is  it  migiit  have  In 
Held,  also,  that  if  pleaded  it  would  unt  iinl 
sarily  have  lieen  conclusive,  for  it  sluunl 
that  tile  two  lirothers  were  jointly  lialilc 
this  contract,  and  the  plaintill'  niiglil  li;nc  l>i| 

iiahle   as  a   memlier  of   tin 


,..,.,..,  ,  .^.  .,  so   liahle   as  a   memlier  ot   the   tiriii    liv 

Delendaiitsi.litaiiied  an    order  setting  aside  a    i,i,„..,^.|f   „„t    -is    such.      The  evidenc. 


.set 


tended  to  shew  the  [ilailitiH'  alone  eiititlcil 


final  judgment,  on  the  ground  tliac  it  should  liavt 

been  interlocutory  only,  whereupon  the  plaintilf,     recover,  and  the  court",  on  appeal  Ir tlieC,,,,, 

on  the  .same  day.  issued  a  duplicate  ol  sucl,  order,     ,.,„„.t_  n,,',,.,,,,!  t,,  interfere  with  a  venint  n, 
.and  immediately  tiled  it  111  the  othce  ot   the  de-  ,  f.^y^y^^r^      yy,.„„,„  v.   Voles  ,'t  ul.,    1  .\uu.  \l  llill 
piity  clerk  at  .*>;iriMa,    wliere  the  liiial  judgment  I 

was  .signed,  and  entered  interlocutory  judgment.         In  ejectment  defendantclaimedimdera. -In iil 
The  juilgnieiit   loll   had   Ir  en  forwarded  to  Tor-    deedtooneS.  Itappeared  that  tliepiiivji.'winr 
onto:     Held,  that  the  mere  tiling  of    the  order    •'^.   had  sued  the  present  plaintill' ui  tl•l■^l.il.■'^| 
was  not  sutlicieiit  to   set  aside  the  judgment,  as    whichthe  pre-sentplaintiH' pleaded  11  it  guilty,; 
nil    entry   thereof  on   the   roll   is  also  reiiuired.     that  the  land  was  not  his,  the  plaiiitiU's,  ,iii.l  l| 
Held,  also,  that  defendants  having  obtained  the 
order   were  entitled  to  the  carriage  of  it,  and  so 
long  iis  they  were  guilty  of  no  laches,  the  plain- 
tiff could  not  interveiiu  and   take   charge   of  it. 
Variuitiijli  v.    //(tsliiiijs  Mill  (till  Fin    lii.i.   Co.,  7 


P.  H.  Ill.—t^  L.  Ohanib.— Dultoii,  C.  C  .c  I'. 


Setting    a:-iile    fraudulent    judgments. 
F«.\L"i)ri.i;.Nr  Jiikiment." 


II.    KSTOPPEI,    BY    FoKMER   .J  U  11(1. ME  NT. 


.Vcc 


in  18(i2  obtained  a  verdict  .-iiid  jiiilgiiiciit  mi 
issue  joined   on    these    pleas  :  -ileld,   tlmt 
phuntitt'  was  not  estopped  by  the  jiulgiiaiit,  I 
the  record  alone  would  not  shew  that  tlie  titi 
up  by  the  plaintill'  here  was  set  up  ami  iltil 
mined  upon  there,  which  it  was  lor  tlitilfinnl 
relying  upon   the   estoppel,   to  piuvu  ;  ami 
I  ^iluiutiff 's  evidence  in  this  action  sluwid  til 
I  111  that  case,  he  did  not  atteni|it  tu  ilisputi'  tl 
I  dbfeiidaut's  right  to  possession  liccaiidt' the  tf 
!  was  then  in  another  person.  Chaiiiliuisi'.  linl' 
I  29  i-i,.  \\.    .")!(!),   distinguished,    hce.iii^e  tiic  iiil 


Trespass  <j.  c.  f.,  with  a  count  for  taking  goods,  ence  drawn  there  from  the  evidence  IkiiMiJ 
Dfifeiidants  justitied  as  coiiiinissioners  and  liailitf  displaced  by  the  evidence  here.  (.'/iiiHi'iti*! 
of  the  Court  of  lleiiuests,  and  the  plaintiff  re-  I  Umjcr,  25  C.  P.  180. 


,t  iluly  Huinnumril  to  uttnnl 
,  iu.luiui'utwiisiwvfiv.l: 

•ovury  "II  *■'"=  ouiniMii.Hiiut* 
r  or  loriuiy  I'intof  iIumiIhu 

l'  \„.    Uki'li    to    l.ru.lu.lr  ,ii,y 
ho   HllUie    W.irk.        Tnrl.,,    v. 

tic.n  .'"  'k  •'"''•  Iky'''""*-  '^  '"• 
u,t   i.lf:iiK''l   ill  t««"l'l"i  "i:>t 

V^ivruifllt    l.,.t«.i'l.  ll.rvl.jlll- 

I,  it  thf  ilfl>  ii'li»"*  'ii'l'"^"'  :»» 

•  tl.m  a^;amstM.  ....  tl...  :>^;n. 
leti.m     M.    I'i"'    I'l';"''^^'     """ 

l»ii\t..n,  I  .  ('.  'i:  I  • 
„„,  the  c.minumc.mntHlHith. 

ol.jc.tf.l    loll...n.,uj..u,acr„l 

,tVs   t.n.tl.iT,  usa  i-liuuul,  ail. 

,vo   that  lUO-    c.mtia.:tol  vvitl, 

H,„Nvnll.-.m.."l'y  •"';•^'■'"l'''• 
„,,a  .■ec..v.r..n.y  ll.^-lf  ..■..'li.i.t* 

,1  i„   tl.is  Huit,  l...t  u..t  ,.l.a.   u 
;,.,l.^iv..,yo.,a.t..lt,..U.,,..r 

aUtactiuiai.M.u...>iU;i^'''i'' 

was   a    iiuMuLcr  ut    thr   l.nn  m 
,  ,^,,,1  i,ot»l  tl>t.  acUl.lants  tl„mu 

,,"i.i«  i,.-..ti..M)  i.w.ua.a..,,,.! 

\  ,t  ,„■  th.  li.nl-''-  l.y   t ..  in  a. 
.uial.a   the  contract       1.0  jmy 

ues  iu  favour  ol  the  iaau,l._ 

-   the   ju.lgu.iut   of    th.  i  uuuu 

iuau.m'Ut  vva«  l.ot  courhls.M,  :.< 

..a.U.a  >.y  Nvay  ol  >.s  uitu  l.ns 

„  ..ucc     as    it    ....^ht    havf  he,u. 

'i     liea.U..l  .t  wouia  u.,t  -.0... 

„c.mcl..MVo.  lor.t   s,...oa, 

H,..i-«   wore     oilitlv  \\d\<W  u  «'« 

'    en.heJ-of   the   lirn,   hv  l..iu.^ 
'such.      The   cv.acucc,   s-t  .< 

'    rt   „„ai.l..aUro.utlictn,;i.ty 

^\: ':::i.-f^e^>i7^- v"'"r  V 

^,l,.tVn.huitclaiuuauuacru»lHiill3 

i^a;".lthatthc!m,vl...rn,., 

l\c    ,  •c^'cnt  laaiutill  m  tro  ..,->,  . 

the    eBt..l.l.el,    *".^    '.fVtatWt, 

the  evulcuce  hcf.     (-"""" 
1'.  180. 
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,liia^;Mit'ut  for  plaintiir  in  trcH|(aHM  to  I'lnils,  on  ' 
i.lt'as  of  laiiils  not  plaintilf's  unci  lilirrnin  tcnc- 
iiiiMitinn,  ix  coni'hiiiivc  only  an  to  laml  on  which 
ilofcihlant  WUH  jirovcci  to  liavu  trcMpasMtMl,     Hkii- 
l„-  V.  liii-nnj,  21  Chy.  •-'04. 

Toil  iiili  lilt'cl  liy  the  a.HKij^nee  in  inwiavincy  of, 
1',   |).,  I'or  tin-  crcilitorH  otiiur   than  I ».  A  .1.   S.,  j 
til  im|icacli  a  sale  ol  real  tiMtate  to  ileten.hmt,  the  i 
;iiiswer    net   ui>   that   hefore   the   |proceeilintjN   in 
liiHcilveney  a  hill  was  lileil    l>y  I ».  Hi  .1.  S.  as  exe 
oiition   cri'ilitors,   on    liehalt   of    tlu'inselves  ami 
all  (itlier  iMvilitors  who  hIiouM  eontrilmte  to  the  [ 
txpiiines  of  the  suit,  for  the  puriiose  of  avoiaini<  [ 
thcconvoyaiice  inc|iiestion  as  a  fraud  upon  ercai- 
t.ii'A,  anil   that  the    hill  was   aisniisseil  upon    the  t 
nuTits.     It   was   further  alle(.;eil,   th.it   the  i-ase  j 
niiiilc  liv  the  two  hills  w.is  suhst.mtially  the  same, 
.iiiil  tliiitacfemlaiit  hiaievea  tluit  the  eviilence  in  ; 
tlii.4  .iiiit  woulil  he  similar  in  ellect  to  that  upiui 
whicli  llic  (leiM'ee  refusing;  relief  was  founaea  ;    -  j 
Hiia,   reversing    tin;  jinlgnient  of   the  Court  of! 
I'liiiiicery,  that  the  deciee   was  not  a  har  to  thi.s 
suit,    s'lnllh  V.  Dni/I'',  4  .\pp.  H.47I. 

See  'I'll'  Alloniiii  (li-iii-riil  v.  HiiUiihtij,  L'tW,).  H. 
3!I7,  p-  •'*•'-'> :  ''"''  il'il"  I'lx'iii  —  lt"'"  I''"""  V.  l/olii  rt- 
ii,m,' 'J'-' I'hy.  44!»,  p.  IT.'II  ;  AVc/i.v  v.  Lnirri/,  '_»;{ 
Chy.  li'T,  p.  "••''!';  -illiDi  V.  I'liil/>i,  '2:\  ("liy.  , 
;tii:i,  p.  4,S.S() ;  <'i)nk  V.  Mii»iin,  '_>4  Chy.  Il*_»,  "p. 
•.'407.  j 

III.    AssniNMKNT  OK  .Tl'liO.MKNT.S. 

due  P.  had  recovureil  three  juilgiuents  against 
ilitlcrent  persons,  one  in  the  ( 'ountv  < 'ourt  anil 
twii  in  ttio  (.Queen's  Hunch.  The  defemlants, 
Uing  the  as.iignces  of  these  juilgnients,  received 
mvniout  of  and  discharged  the  County  Court 
juilgmtiit,  and  afterwards  hy  deed  assigned  to 
line  F.  the  said  several  judgments,  covenanting 
tliiit  tliey  hail  received  no  payment  thereon,  and  i 
hail  not  released  any  part  thereof.  V.  assigned 
t.iM.  "the  said  several  judgments,"  and  said 
assigiiMient  to  him,  "  and  all  helielit  to  he  dtn-ived  i 
tiiiitfniin,  either  at  law  or  in  ecjuity. "  And  M.,  \ 
hv-aeBil,  endorsed  on  the  assignment  to  himself, 
sssigued  to  the  plaintilF  "  all  his  right,  title, 
interest,  and  claim  to  and  in  the  said  several 
juilgiiients  referred  to  in  the  within  assignment 
tliereiif ;"  -Meld,  Morrison,  .1.,  clouhting,  that 
the  [iliiiiitiir  could  in  his  own  name  sue  defen- 
iLiuts  (111  their  covenant,  either  as  assignee  of 
the  eiivenaut  umler  the  35  Vict.  o.  I'J,  ().,  or  as 
having  an  (Mpiitahle  right  to  enforce  the  covenant  1 
against  ilcfendants  for  a  "  jmrely  money  de- 
mauil,"  umler  see. '2  of  the  A.  .).  Act.  IHT.S  ; 
»iiil  that  it  conhl  not  he  sai<l  that  there  heing  i 
no  juilgnient  to  assign  the  covenant  could  not 
W  .isaigneil  as  incident  to  it,  for  defendants  hy 
their  ileeil  and  covenant  were  estopped  from 
asserting  that  the  judgment  hail  then  heen  paid. 
Hehl,  .ilso,  that  there  waa  clearly  no  cham])erty 
or in.iiutenance  in  the  assignment  from  K  to  M., 
orinini  M.  to  the  plainttt".  Coli'  v.  JJuiik  of  Muii- 
tml,  39  (l  B.  .54. 

Held,  tiiat  an  assignment  of  a  judgment  to  a 
trustee  for  one  of  the  defendants  who  had  paid 
thciiebt,  such  defendant  heing  surety  for  another 
defendant,  was  valid,  notwithstanding  it  was 
raaile  gix  years  after  such  payment  and  when 
the  surety's  ilirect  cause  of  action  against  the 
principal  ilelitor  had  heen  harred  hy  the  Statute 
of  Liiuitatioiia.  flmith  v.  Burn  et  ai,  30  C.  P. 
630. 


Where  the  aHsignee  of  one  of  tho  )ilaintiirii, 
who  had  olitaiiu'd  his  di.ich.irge  in  insolveney, 
hrought  an  action  in  the  n  ime  of  the  plaintiffs 
on  an  old  judgment  which  li.id  heen  assigned  to 
the  insolvent  liy  the  other  plaintitls,  and  to  tho 
homait  of  which  the  assignee  was  entitled,  ho 
was  ordered  to  give  security  for  conts.  Hnirf  H 
III.  V.  n'l.uii,,,,  7  1'.  I!.  ;t5",».  C.  I,.  Chanih.  - 
Dalton,  C.  ('.  ,(.  /'. 

See  lliujliilt  v.  Sii.iIkii,  4'.'  (,>.  H.  4!t,  p.  4'-'70. 
See  also/V((7J//.i  v.  r<>.i;  S  I'.  I{.  .51. 


IV.    FoRKIlIN  .llliilMKNrs  OK  OltDKRS, 

The  'J.I  Vict  c.  'J4,  s.  1,  under  which  such 
ilefences  were  permitted,  and  had  heen  ideaded, 
as  could  have  heen  ple.ided  to  the  original  order 
hy  the  Court  of  ( 'h.iniery  in  Mngland,  sued  on 
in  this  case,  was  repealed  hy  .'lit  \'ict.  c.  7,  <). 
I'er  Wilson,  .1.,  such  repeal,  nmh'r  the  Interpre- 
tation .Act,  31  \'iet.  s.  (i,  NuliM.  34,  (•.,  would 
not  all'ect  the  pleas.  Uanirirn  liaiik'unj  Co. 
(I.iiiiihil)  V.  ll,iiii>,lil-<,  40  (,».   H.  4.'t5. 

Held,  that  a  foreign  judgment  is  prim.'i  facie 
a  deht,  and  comausive  on  its  merits,  and  iis  suoli 
is  assignahle  under  3.'i  Viet.  c.  I'J,  (>.,  so  as  to 
enahle  the  assignee  to  hiic  thereon  in  his  own 
name.      Fmrlir  v.    I'a//,  'J7  C    I'.  417. 

'J'o  an  action  on  a  foreiL,'n  judgment  eoninienccd 
iirevious  to  the  repeal  hy  3!t  \'ict.  c.  7,  <>.,  of  '23 
Vict.  c.  '24,  s.  I  (which  allowed  tln^  defendant  to 
set  up  to  the  action  on  the  judgment  any  defence 
which  was  or  might  have  have  heen  set  up  to  the 
original  suiti,  the  deaendant.  after  the  passingof 
the  re|iealing  act,  [ileaded  several  pleas,  setting 
up  such  defences  :  Ihad,  reversing  the  judg- 
ment of  the  Comnioii  I'lens,  that  they  could  he 
pleadeil,  as  the  right  to  pliMil  wa:<  an  "existing 
right"  within  the  ine.iniiig  of  sec.  (i,  suhs.  34  of 
the  Interpretation  .Vet,  31  N'ict.  c.  I,  O.  S.  C'„ 
4  A  pp.  H.  •2(;7. 

A  further  plea  to  the  judgment  averred  that 
defendant  was  not  at  the  coiiinieiu'eiiient  of  the 
action,  nor  down  to  the  jiidgniciit,  resident  or 
domiciled  in  the  foreign  country,  and  was  never 
seweil  with  any  process,  snniiiions,  or  complaint, 
nor  did  he  appear  to  the  action,  or  liefore  tho 
rec<ivery  of  judgment  have  any  notice  or  know- 
ledge of  any  processor  proceedings  in  the  action, 
nor  of  any  opportunity  of  defeiidiiit;  himself 
therein  : -Held,  allirniiiig  the  jiidgmeiit  of  tho 
Common  I'leas,  that  the  plea  was  had,  for  not 
averring  that  the  defeiulant  was  not  a  sulijectof 
the  foreign  country,  and  not  amenahle  to  its 
jurisdiction.     //*. 

Held,  also,  in  the  Coniinon  I'leas,  that  one  of 
such  pleas,  setting  up  the  statute  of  liniitationa 
as  a  har  to  the  cause  of  action  on  which  the 
judginent  was  recovered,  was  also  had,  in  not 
stating  that  it  was  the  period  of  liinitatioii 
according  to  the  foreign  law.     S.  C.,27C.  1'.  417. 

A  further  jilea  to  the  judgment  averred  that 
defendant  was  not  at  the  coiiimeiiceinent  of  the 
action,  nor  down  to  the  judgment,  resident  or 
domiciled  in,  or  a  suhject  of  the  foreign  country, 
and  was  never  served  with  any  process,  sum- 
UKins,  or  complaint,  nor  diil  he  appear  to  the 
action,  or  hefore  the  recfivery  of  judgment  have 
any  notice  or  knowledge  of  any  process  or  pro- 
ceedings in  the  action,  nor  any  opportunity  of 
defending  himself  therein :— Held,  plea  good.   lb. 
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JUSTICE  OF  THE  PEACE. 


'1'  l: 


'.     '4 


Held,  in  an  action  on  a  judgment  recovered  in 
the  province  of  Qnebec,  that  an  apijearance 
entered  liy  an  attorney  for  defendant  to  the 
action  in  which  the  judgment  was  recovered, 
muHt  he  deemed  either  as  an  admission  of  or  a 
disjieiisation  with  personal  service,  so  us  to  pre- 
clude the  merits  of  the  original  cause  of  action 
being  entereil  into.  Where,  after  tlie  entry  of 
such  appearance,  tiie  phiintift'  accepts  from  de- 
fendant a  mortgage  in  satisfaction  and  discharge 
of  his  claim,  &c.,  and  then  without  any  notice 
to  or  knowledge  hy  defendant  proceeds  with  the 
action  and  recovers  judgment.  Quiere,  whether, 
although  precluded  irom  entering  into  the  merits, 
evidence  of  such  ciicumstances  my  not  be  given, 
as  shewing  tliat  tile  judgment  so  recovered  is 
contrary  to  natural  justice  and  a  fraud  on  defen- 
dant ;  and  a  new  tiial  was  granted  to  afford 
defendant  the  opportunity  of  thus  (juestioning 
the  recovery.  Where,  also,  a  coilefendant  in 
the  original  action  in  said  province  had  <ai)|]ealed 
therein  from  said  judgment,  which  appeal  was 
still  pending :  Quaere,  whether,  during  the  pen- 
dency of  such  appeal,  an  action  could  be  main- 
tained on  said  judgment  against  <a  defendant 
who  had  not  a])]ieale(l.  The  evidence  on  this 
point  being  conflicting,  the  new  trial  was  also 
granted  thereon,  to  enable  further  evidence  to 
be  adduced.      Titrcutt,'.  v.  Diumm,  30  C.  P.  23. 

Plea  of  discharge  in  bankruptcy  in  a  foreign 
court  to  an  action  on  a  foreign  juilgment.  (See 
Ohclemach:'!-  v.  lirowu,  44  Q.  B.  3()(),  p.  4301. 

Action  on  foreign  judgment  for  .§240— Writ 
specially  endorsed — ttight  to  Superior  Court 
costs — H.  S.  ().  c.  oO,  i.  ir)3.  See  Daridnon  v. 
Cainiruti,  8  P.  H.  (!!. 

See  Ifii!i/,lft  V.  Saj'toii,  42  Q.  B.  40,  p.f4270. 


V.  Actions  on  Jitdomrnts. 

Heii",  reversing  the  judgment  of  (iwynne,  J., 
(28  C.  P.  .")0(),)  tliat  s.  11  of  .38  Vict.  c.  Kl,  O., 
does  not  apjdy  to  judgments  ;  and  an  action  may 
still  be  brought  thereon  within  twenty  years, 
C.  S.  U.  0.  c.  78,  s.  7.  Bdica  et  at.  v.  O'Loauf, 
3  App.  R.  H)7. 

See  also  the  previous  sub-head. 


JUS  TERTII. 

It  is  no  defence  to  an  action  for  use  and 
pation  that  the  plaintiff'  is  himself  the  ksi 
the  jtremises  under  a  lease  which  he  has  furl 
!  by  breuch  of  covenant  in  sub-letting  to  d 
'■  dant,  there  being  no  averment  that  the  plaii 
!  lessor  had  taken  any  advantage  of  the  forfti 
I  If<)i(l,'rso)i  v.  Tornuice,  2  Q.  B.  402. 

j  Trover  by  devisee  under  the  will  of  a  nm 
j  woman—  ()bjcction  by  defendant  to  the  va! 
,  of  the  will,  for  want  of  the  husband's  con 
;  See  Aihinis  v.  Vurcufun,  2i5  C  P.  524,  p.  !■; 

1  In  an  action  for  goods  sold  and  deliveic 
i  plaintiff,  the  assignee  of  the  .1.  H.  Co.,  i 
j  peareil  that  before  suit  a  creditors'  as.sigiUM 
I  lieen  ap])ointcd  to  the  estate  of  the  coniiniii 
I  Held,  that  defendants  could  not  object  to  ] 
;  tiff's  title  on  the  ground  of  the  estate  bei 
I  the  creditors'  assignee,  for  such  assignee  lun 
I  (juestifuied  plaintiir's  title,  and  defendants 
j  not  defending  under  him.    Wilcoj-  v.  Pillow  i 

28  C.  P.  100. 

In  an  action  against  Division  Court  bailif 
'  selling  under  execution  a  horse  which  wa 
empt,  it  appeared  that  at  the  time  of  the  st 
an(l  sale  the  horse  was  included  in  a  ci 
mortgage  given  by  the  plaintiff  to  one  .\ 
Held,  tliat  defendants  could  not  set  up  tlie 
of  the  mortgagee  as  a  defence.  McMurl 
Huvllmrt  el  al.,  2  App.  R.  14t).  See  0»i 
Btill,  1  App.  R.  (i2. 

The  defendant,  who  held  the  wheat  in 
for  the  tirni,  on  receiving  a  delivery  order  si 
by  a.  D.,  undertook  to  hold  the  wlieat  In 
plaintifr,  and  negotiated  with  him  for  tiio 
chase  of  it,  but  afterwards  repudiated  tlio  ) 
tiff's  title  on  being  indemnified  for  A. 
refused  to  give  the  wheat  up  to  the  pLii 
Semble,  that  the  defendant,  after  what  lu 
done,  could  not  be  permitted  to  set  uji  A 
title  against  the  plaintiff.     Murjihi/  v.  Yeon 

29  (J.  P.  421. 


See  McMtihon  v.  Grover,  3  C.  P.  (55,  p 
Barraganx.  Shir  wood,   II  0.  P.   11!),  ] 
Wilnon  it  (il.  V.  Cnmiroii,  22  C.  P.  1!IS,  p 
O'Citlldiihan  V.   Cinraii   et  al.,    41   ().  li. 
4445  ;  hriffil  v.  McFall,  41  Q.  B.  313,  p.  Wi 


VI.  Necessity  for  Proof  of  Judoment. 

In  ejectment  by  purchaser  under  execution. 
See  Execution,  pp.  144()-7. 

In  actions  against  sheriff  for  wrongful  seizure 
under  execution.     .Sec  Sheriff,  p.  3533. 

In  trover  for  goods  soM  under  execution, 
Park  V.  Jlump/urii,  14  C.  P.  20!),  p.  3845. 


See 


.JURY. 


On  Appeals  from  Conviction,s- 

Sessions. 


•See 


The  withdrawal  of  a  juror  at  the  trial  con- 
cludes the  suit,  and  determines  the  whole  cause 
of  action.  Flake  v.  Vlapp,  8  P.  R.  <)2.— 0.  L. 
Chamb.— Dalton,  ('.  C.  <fc  F. 


JUSTICE  OF  THE  PEACE. 
I.  Qualification  of,  4589. 
II.  Jurisdiction,  4589. 

III.  Convictions. 

1 .  Form  and  Requisites  of,  4590. 

2.  Costs,  45{)0. 

3.  Ametidvient  of — See    CoNVicTio 

Taverns  and  Shops. 

IV.  Actions  for  not  Retuknin(j  Cuk 

Tioi'-.s,  4591. 

V.  Actions  against  Magistrate.'^,  4.")!I1 
[See4i  Vict.  C.4,  0.] 
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TICE  OF  THE  PEACE. 
[fication  ok,  4589. 
Idktion,  4589. 
lirrioNS. 
Irm  and  Requisites  of,  4590. 

[ts,  4590. 

iievihnent  qf  -  See   Convktion- 

Tavehns  and  SiiorH. 
Ins  fok  not  Retuknin"  Cunvk- 

,.S  4591. 

INS  AGAINST  MaGISTKATKS,  4591. 
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JUSTICE  OF  THE  PEACP:. 


4590 


[See  41  Vict.  c.4,^-\ 


I.    QUALIFICATrON  OF. 

In  a  (pu  tani  action  against  defcmlant  for 
acting  as  a  justice  of  tbe  peace  witbout  the 
necessary  property  <iualiHcation  reipiired  by  R. 
S.  0.  c.  71,  s.  7,  the  defendant  was  called  as  a 
witness  on  bis  own  behalf  and  gave  evidence  as 
to  the  value  of  the  j)ro])t'rty  on  which  he  (piali- 
fled,  .ind  the  learned  judge  in  eliari;ing  tlie  jury 
told  tlnnn  that,  generally  speaking,  tiio  owner  of 
prniierty  had  the  beat  oiiinion  of  its  value  :  - 
Held,  there  was   no  misdirection  ;  for  that  the 


jury 


were  not  told  that  they  were  to  be  guided 


bv  such  opinion,  or  that  it  was  most  likely  to  i)e 
correct.     Cnuidi'll  .j.  t.  v.  Nott,  .SO  ('.  P.  03. 

In  a  penal  acti(Ui,  wliere  tbe  jury  tinil  for  the 
defendant,  anew  trial  will  not  be  granted  merely 
because  the  verdict  may  be  deemed  to  he  against 
the  evidence  or  weight  of  evidence  ;  but  it  is 
otherwise  where  the  verdict  is  in  contraveiitiou 
of  the  law,  arising  either  from  tlie  misdirection 
of  the  judge,  or  from  a  niisa])preheiision  of  the 
law  by  the  jury,  or  frcuii  a  desire  on  their  p  irt 
to  take  the  law  in  their  own  hands.  Wliere, 
therefore,  in  su(di  (jui  tam  action,  which  is  looked 
uimii  as  a  penal  action,  the  jury,  though  greatly 
overvaluing  the  jiroperty,  found  for  defendant, 
but  none  of  the  above  considerations  arose,  a 
new  trial  was  refused.     Ih. 

Senihle,  that  the  ownership  of  an  equitable 
estate  in  land  is  sutficieiit  to  enable  the  owner  to 
mialify  thereon  under  the  statute.     Ih. 

Wliere,  however,  a  husband  causeil  certain 
laiul  to  be  conveyed  to  his  wife  by  deed,  absolute 
93  between  them,  and  without  any  declaration  of 
trust  in  his  favour  ; — Held,  that  tliough  the  con- 
veyance niinht  be  void  as  against  his  creditors, 
vet  that  the  husband  coubl  not  (pialify  on  the 
laud,  fur,  so  far  as  he  was  concerned,  the  abso- 
lute iiroperty  therein  M'as,  by  his  own  act,  vested 
iu  his  wife.     Ih. 

It  was  urged  in  tiriu  that  the  jury  in  the  find- 
ing had  treated  defenilant  as  the  .sole  owner  of  ] 
acertiin  part   of   the   property,   whereas  it  was  i 
iwiied  by  himself  and  son  as  tenants  in  eoinnion,  | 
and  that  his  moiety  was  not  of  sutticient  value.  ! 
.\ttliu  trial  the  deed  to  the  father  and  s(ni  was  j 
suiiidy  produced,    witbout  the   ]ioint  as  to   the 
leiiaiicy  in   common  lieiiig  taken,   and   it  was 
limveil  that  the  son  had  afterwirda  joineil  with 
till'  father  in  a  mortgage  of  the  land  : — Hebl, 
thit  the  objection  could  not  be  entertaineil,  for 
if  taken  at  the  trial,  such  an  ex])lanatioii  might 
line  been  given  as  would  have  shewn  there  was 
II I  fiiiinilatioii  for  it ;  but,  even  if  such  ownership 
\\\  exist,  the  ipiestion  of  value   being  for   the 
jury,  it  could  not  be  assumed  that  in  estimating 
6uch  value  they  had  disregarded  the  point.     //). 

II.  JuHisnicTroj?, 

By  R.  S.  O.  c.  3,  certain  cities,  including 
Kingston,  form,  for  judicial  purposes,  part  of  the 
respective  counties  iu  which  they  are  situate,  and 
by  e.  72  s,  (i,  no  other  justice  of  the  peace  shall 
set  in  any  case  for  any  city  having  a  police 
magistrate.  The  conviction  in  this  case  was 
signed  by  two  justices  of  the  county  of  Fnmtenac. 
The  case  was  heard  in  the  county,  and  the  con- 
victiuH  stated  that  it  was  signed  there,  but  it  ap- 
ppared  th:it  one  of  the  justices  signed  it  in  the 
city.  In  replevin  for  plaintiff 's  goods  sold  under 


a  distress  warrp.ut  issued  upon  such  conviction  : 
— Held,  that  the  plaintiff  could  not  recover,  1, 
for  the  justices  had  not  acted  for  the  city  witliin 
c.  72  ;  and  2,  the  conviction,  which  could  not 
be  (piestioned  in  i.his  action,  stated  it  was  signed 
within  the  couuty.  Quiero,  whether  the  signing 
of  the  conviction  wa.s  a  judicial  or  ministerial 
act,  and  therefore  whether  the  place  where  it 
was  done  was  material.  Lainjwilh  v.  Dawson  el 
al.,  30  O.  P.  375. 

The  conviction  charged  that  the  prisoner  did 
"  unlawfully  and  maliciously  cut  and  wound  one 
Mary  Kelly  with  intent  to  do  her  grevious 
bodily  harm"  : — Hebl,  atiirmingtbe  judgment  of 
Hagarty,  C.J.,  that  if  not  sutllcient  to  charge  a 
felony  under  s.  17  of  .32  Vict.  c.  20,  D.,  it  was  a 
good  conviction  for  a  misdeainenour  under  s.  19, 
the  necessary  statement  of  the  intent  being 
iininaterial.     In  n-  liuitcliei;  4  App.  R.  191. 

The  p(dice  magistrate  baa  jurisdiction  under 
the  constitution  to  try  either  of  these  offences, 
the  court  being  constituted  by  the  statute  of  the 
province,  and  jurisdiction  over  the  offence  as- 
signed to  it  as  an  existing  tribunal  by  the  laws 
of  the  Doniini(m.     Ih. 

Conviction  for  tresjiass  to  land  ((uashed  because 
title  came  in  i|Uestion.  .See  li<'(iina  v.  DamLion 
et  al.,  45  (.).  B.  91. 

See  Reijiiia  v.  lilab-ki/,  0  1'.  R.  244,  p.  4043  ; 
Reijina  v.  Chmceij,  7  P.'  R.  35,  p.  3903. 


III.  Convictions. 

1.   Farni  aiiil  Reijni.tite-i  of. 

Where  the  conviction  purported  to  be  for  an 
otTenco  against  a  by-law,  but  showed  no  such 
offence,  it  was  (juaslied,  and  it  was  held  that  it 
could  not  be  supported  as  warranted  by  the 
general  law.     In  re  Bates,  40  (,>.  B.  284. 

A  conviction  for  practising  medicine  without 
license  or  being  registered  as  a  medical  practi- 
tioner, under  R.  S.  O.  c.  142,  s.  40,  omitted  to 
add  "for  hire,  gain,  or  hope  of  reward,"  and  it 
did  not  appear  that  the  defendiuit  bad  apiieared 
and  pleaded,  and  that  the  murit.s  had  been  tried, 
and  that  the  defendant  had  not  appealed,  or 
that  tbe  conviction  had  been  atlirmed  on  appeal, 
so  that  the  32-33  Vict.  c.  31  s.  73,  1).,  was  not 
applicable  : — Held,  that  the  conviction  must  be 
([uasbed.  A  conviction  should,  if  pos.sible,  state 
the  facts  necessary  to  bring  it  within  that  sec- 
tion, and  it  should  not  be  drawn  up  until  the  four 
dajs  for  giving  notice  of  appeal  have  elapsed. 
Reijina  v.  He,iKel,  44  i}.  B.  51. 

,See  May  ij.  t.  v.  Midilhtoii,  3  App.  207,  p. 
4703  ;  In  re  lioiiclier,  4  App.  191,  supra  ;  Retina 
V.  Roddi/,  44  Q.  B.  00.5,  p.  4710. 


2.  Co.-<f.s. 

There  is  no  general  power  to  award  costs  upon 
a  conviction  under  an  Ontario  statute,  where  such 
power  is  not  given  by  the  statute  itself ;  and 
therefore  where  on  a  conviction  under  sec.  102 
c.  174,  11.  S.  0.,  for  attempting  to  obtain  infor- 
niaticm  at  the  pidling  place  as  to  the  candidate 
for  whom  a  voter  was  about  to  vote,  costs  were 
awarded  against  defendant,  the  conviction  was 
ordered  to  be  quashed  : — Held,   also,   that  there 
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was  no  power  to  amend  the  conviction  in  tliis 
respect.  Jieu'ina  v  Leniion,  44  Q.  B.  4.56. — 
Osier  sitting  in  Vacation. 


IV.  Actions  for  not  Keturning  Convictions. 

The  effect  of  R.  S.  O.,  ch.  76,  sec.  1,  is  to  re- 
<juire  justices  of  the  jicace,  where  more  than  one 
take  part  in  a  conviction,  to  make  an  immediate 
return  tliereof  to  the  clerk  of  the  peace.  Where, 
therefore,  to  a  declaration  alleging  a  conviction 
by  the  defendants,  two  justices  of  the  peace, 
and  their  failure  to  make  an  immediate  return 
thereof  as  required,  the  defendant  pleaded  that 
before  action  they  duly  m;ide  the  return  of  the 
said  convicti(m  required  by  law  to  be  made  by 
them  : — Held,  that  the  plea  was  bad,  for  that 
the  return  therein  set  np  was  not  a  compliance 
with  the  statute.  Alirood  q.  t.  v,  l{(Mner  et  ttl., 
30  C.  P.  628. — Cameron,  sitting  in  Vacation. 


V.  Action  Auain.st  Magistrates. 

See  Stoness  v.   Luke  et  al,  40  Q.  B.  320,  pp. 
3797,  .S801. 


LACHES. 

Laches  cannot  be  imputed  until  after  know- 
ledge of  the  facts.     Rice  v.  (/eoiye,  24  Chy.  513. 
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LANDLORD  AND  TENANT. 

Creation  of  Relationship,  4592. 

Execution  of  Leasf.s,  4592. 

Operation  of  the  Statute  of  Frauds, 
4592. 

Covenant  for  Quiet  Enjoyment,  4592. 

Covenant  to  (jive  up  Possession — 
Provi.so  for  Determination  of 
Lease,  4592. 

Option  to  Purchase  —  See  Specific 
Performance,  p.  .3645. 

assionment,  4593. 

Forfeiture,  4593. 

Surrender,  4594. 

Tenancies  from  Year  to  Year,  4595. 

Renewal,  4.595. 

Rent. 

1.  Eriction,  4595. 

2.  Other  Cases,  4596. 

Covenant  to  Repair  or  Rebuild, 
4596. 

Co.mpen.sation  for  Improvements, 4597. 

Contracts  against  Assignment,  4597. 

Other  Conditions  and  Agreements 
IN  Leases,  4598. 


Tenant's  Power  to  Dispute  Title, 
4599. 


XVII 
XVIII.  Miscellaneous  Cases,  4599. 


XIX.  Registration  of  Leases— .S'reKiiuis 
Laws. 

XX.  Trover  my  and  again.st— 5c(>  Tki)\ 

XXI.  Powers  ok  Tru.stees  to   Lea.se- 
Trusts  and  Tru.stees. 


I.  Creation  of  Relationship. 

See  Jockson  et  iix.  v.  Yeoinann,  39  Q.  li.  2,S( 
2.S.10  ;  IMnuson  v.  Fee  et  al,  42  Q.  B.  448 
3780. 


II.  Execution  of  Leaser. 

The  lease  was  to  plaintifT's  brother  nulv, 
he  and  plaintifT  were  in  partnership,  ami  juii 
interested  in  it  and  in  the  goods  on  i\w.  ili.pi 
premises,  and  it  provided  tli.at  on  t\w  tei 
beginning  to  remove  the  goods,  the  rout  sIk 
l)ecouie  due.  In  an  action  by  jd.aintiU'fnr  wn 
fully  distraining,  defendant  justified  uinloirt 
provision: — Held,  that  under  these  circnuistai 
the  pl.iintiff"  must  be  deemed  to  be  a  teiiiuit. 
8ul)ject  to  the  terms  of  the  lease.  Yiiniin 
Smith,  29  C.  P.  109. 

Held,  that  the  non-execution  by  the  wife  f 
le.ase  to  her  an<l  her  hu.sb.and,  containiin;  ci 
n.ants  to  be  performeil  by  her,  did  nut  render 
incapable  of  taking  tiioreiinder,  for  that,  i 
withstanding,  the  term  passed  to  her.  Brit 
V.  Knight  et  al.,  29  C.  P.  567. 


III.  Operation  or  the  Statute  of  Frai 

Tlie  plaintiff'  sued  defendant  for  damages 
refusal  to  .admit  him  into  possessidii  ot  In 
which  he  alleged  the  defendant  had  virlii 
agreed  to  give  him  a  lease  of  for  sixteen  iiKnit 
— Held,  that  the  evidence  failed  to  sIkiw 
actual  letting,  but  that  if  such  had  hcfn  pnjv 
the  plaintiff'  must  fail — un<ler  the  ftjiutl]  suit 
of  the  Statute  of  Fraud.s,  as  the  actimi 
brought  in  respect  of  an  agreement  for  an 
terest  in  land.  Moure  v.  Kai/,  1(!  L.  J.  \. 
144. 

See  Jackson  et  uje.  v.  Yeomans,  39  0.  B.  I 
p.  2329. 

IV.  Covenant  for  Quiet  Enmovmkxt. 

Defendant  having  executed  a  lease  of  cert 
premises  to  plaintiff,  containing  the  (Hiliii; 
statutory  covenant  for  (juiet  enjoyment,  plain 
was  subsequently  ejected  by  the  assigiieu 
mortgages  thereon,  created  ])rior  ti)  the  lea 
and  thereupon  sued  defendant  for  Ixxacli  ni  i 
covenant  ;  but,  Held,th,at  he  could  not  lemv 
as  tlie  assignee  of  the  mortgages  was  not  ii  [i 
son  "claiming  by,  from,  or  \nulei'"  defemla 
but  under  the  defendant's  predece.ssoi'  in  tit 
— Held,  also,  that  the  fact  that  defendant  li 
taken  the  estate  subject  to  the  mortgages,  n 
was  to  pay  them  ofl^,  did  not  exteii<l  her  liubil 
under  the  covenant.  lieUaniij  v.  Ihrni's,  44 
B.  315. 

V.  Covenant  to  give  up  Pos.session— Pkov 
FOR  Determination  ok  Lyasf.. 

Plaintiff  leased    certain    premises   from 
agreeing  to  give  up  possession  ou  receiving  s 
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TION  OFLEASES— .SVeKl-HlSTKY 

lY  AND   AHAINST— Sec  TltiiVER. 
OK    TkISTF.ES    to    LEASE-.S«f 

i  ASi>  Tkustees. 

ION  OF  Relationship. 

,x  V    IV.m'nM.SOQ.  B.  2S0,p. 

,.>Ve  etaL,   42  Q.    H.  448,  i,. 


[ECUTioN  OK  Leases. 

to  plaintiff's  brother  only,  l.ul 
iveru  in  partnersbiii,  and  j.iintly 
ml  in  the  goods*  on  tlm  deiiiiseil 
t  orovitliiil  that  on  t\w  tunaiit 
nove  the  goods,  the  ront  sIkhiU 
an  action  by  plaiutitVfcn-  wr.mi;. 
defendant  justified  undor  such 
a,  that  under  these  cireunistiin.cs 
st  he  deemed  to  be  a  tenant,  -M 

terms  of  the  lease.      YdKnij  v. 

109. 
le  non-execution  by  the  wife  nf  a 
1  her  husband,  contaiuin-:  oiive- 
formed  by  her,  did  not  render  licr 
king  thoreuuder,  for  that,  iidt- 
the  term  passed  t(«  her.  BntUm 
,  -29  0.  P.  567. 

N-  ov  THE  Statute  of  Fr.uhs. 

f  sued  defendant  for  damages  for 
nit  him  into  possession   ot  laii4, 

■  Md  the  defendant  liad  viiLally 
him  a  lease  of  for  sixteen  nK.iitlis; 
the  evidence  failed  to  sluiw  an 
but  that  if  such  had  hwn  {n-mA, 

Lust  fail— under  the  fourth  soctiuii 
:.  of  Frau<l3,  as  the  actum  was 
'spect  of  an  agreement  for  an  in- 
Moore  V.   Kail,  1(>  I-  J.  >*•  ^' 
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Yeowans,  39  0.  K. '280, 


Lnant  for  Quif.t  Enmoymknt. 
Having  executed  a  lease  of  certain 
llaintiff,  containing  the  ovdniarv 
tnant  for  (luiet  enjoyment,  iilaim.B 
fntly  ejected  by  the  assi.^nei'  u, 
lereon,  created  in'i'"'  to  t he  k« 
1,  sued  defendant  for  l.reacli  "t  the 
It  Held,  that  he  could  not  reedver, 

Ig  by,  from,  or  under     defeii  1  nt, 
l^lefendaut's  predeeos..a- in  tde: 

[that  the  fact  tluit  defendant  ba 
kte  subject  to  the  mortgages,  ai''l 
femoff/did  not  extend  i..rl.ab>l,^- 
lenaut.     Bellamy  v.  Banes,  m 


,.  TO  aivE  UP  Possession-Proviso  1 

|)ETERM1NAT10N  ok  liE.YSE. 

lased    certain    premises   fr.mi  IJ. 
Iveupposee88ionourecemugs.i! 


niontlis'  notice  if  T).  sold  during  the  term,  with 
the  right,  if  he  had  any  crop  in  tlie  ground,  of 
harvesting  it,  or  if  not  to  be  i)aid  for  the  sum- 
mer fallow.  In  August  of  the  first  year,  before 
11  cniii  was  ]iut  in,  I),  sold  to  defendant,  of  which 
the  plaintiff  had  notie(!,  and  that  possession 
wciultl  be  re(iuired  on  tlie  Ist  of  A\m\.  Defen- 
dant refused  to  pay  tlie  plaintiff  for  the  croj) 
8iil)8tMiuently  put  in  by  him,  and  converted  it  to 
Ilia  own  use  ;— Held,  that  the  plaintiff  was  en- 
titled to  recover,  in  trover,  from  defendant,  the 
value  of  the  crop  so  converted  ;  f'ameron,  ■)., 
diss.,  on  the  ground  that  the  plaintiff's  remedy 
wa.1  ag:iin8t  the  lessor,  not  against  defendant,  j 
Held,  also,  that  the  option  to  pay  for  the  crop  or 
fur  the  sinnmer  fallow  was  to  be  exercised  by 
tlie  les.sor.  Semble,  per  Cimeron,  J.,  that  it 
might  he  exercised  at  any  time  before  harvest- 
ing.   Ilnrriiion  v.  Piuhuy,  44  Q.  B.  509. 

toso  by  defendant  to  plaintiff,  with  a  cove- 
nant to  give  up  possession  in  case  of  sale  of  the 
iiremises— False  rei)re8entation  of  a  sale  having 
lieeii  made — Itiglit  of  action  therefor.  .See  (knd- 
hig  V.  Dixon,  45  Q.  B.  94. 

A.  B.  created  a  lease  in  favour  of  ( '.  W.  and 

W,  W.,  brothers  and  partners  in  trade,  of  cert.aili 

Iiremises  in  Toronto,  in   which  the  partnership 

business  was  carried  on,  reserving  the  right  to 

■  the  lessor  of  determining  the  lease  by  giving  six 

months'  notice,   "limited  to  the  act  of  A.  B. 

himself  or  his  certain  attorney."     A  notice,  for 

the  imriiose  of  determining,    was,    during  the 

oniTency  of  the  lease,   served   by  A.  B.,   which 

',  was  in  ample  time,  but  was  served  on  W.  W. 

[oiilv,  H'iio  signeil  an  admission  of   service   for 

Uiinself  and  ('.  W.,  who  was  at  the  time  absent 

j  Irnra  the  Province,  but  the  fact  of  such  service 

it  was  shewn  had  been  cfimmunicated  to  him  by 

1  his  brother,  whether  within  the  six  months  or 

tnutilid  not  appear  ; — Held,  sufficient  within  the 

Iterras  of  the  lease  :  and,   Semble,   that  service 

I  ui»in  line  of  two  joint  tenants  wimld  be  sufficient. 

^imlt  V.  Meirhiiiitx'  liniik,  2(5  C'hy.  409. 

On  the  same  day,  but  subsequent  to  the  service 
[ot.siii.'h  notice,  a  writ  of  attachment  in  insolvency 
lisiueil  against  a  trading  firm,  of  which  A.  B. 
ITO  a  member.  Held,  notwithstanding  the  rule 
{that  a  judicial  act  relates  lack  to  the  earliest 
imiiiiient  of  the  day  on  which  it  is  done,  that  the 
[notice  so  given  by  A.  B.  was  effectual,     ih. 

See  Wdmn  v,  Keys,  15  C.  P.  32,  p.  2798. 

See  also  Aijiv  v.  Stoles,  16  L.  J.  X.  S.  144. 


VII.  Assignment. 

See  Tlmik  v.  Union  Fonrnnlin'i  and  R.  IP. 
'..'290.  P,  76,  p.  4597  ;  Re  ffaislei/aml  Sniidry, 
4Q.  B.  ,345,  p.  4351 ;  Martin  v.  Hall  et  ul.,  25 
Chv.4:i,p.  4(i'26. 


VIII.  Forfeiture. 

l)teliratiou  for  trespass  to  land.  Plea,  liberum 

toenieiitum.     Replication,   a  demise  by  defen 

l»nt  to  iiLiintiff  for  a  term  unexpired.     Rejoin- 

kr,  averring  a  breach  of  covenant  to  repair,  and 

tttnilant's  entry  thereupon.    Surrefoinder,  that 

't«r  the  alleged  breach  and  forfeiture  defendant 

)ei>t«(l  rent  accrued  due  after  thu  forfeiture, 


which  was  thereby  waived  :  — Hehl,  surrejoinder 
bad,  for  there  could  be  no  waiver  after  entry. 
Thoiiiimn  v.  liaskerrille,  40  Q.  B.  614. 

It  was  provide<l  by  a  lease  that  in  case  the 
term  should  at  any  time  be  seized  or  taken  in 
ey;cution  or  in  attachment  by  any  creditor  of 
the  lessee,  or  if  the  lessee,  becoming  bankru])t  or 
insolvent,  should  take  the  benefit  of  any  act  that 
might  be  in  force  for  bankrupt  or  insolvent 
debtors,  the  term  should  imimili.itely  become 
forfeited  and  void.  I'rocecding.s  having  been 
taken  in  compulsory  li(]uidation  ninler  the  In- 
solvent Act  of  18(i9,  and  an  attichment  placed 
in  the  jilaintiff's  hands: — Held  that  the  lease 
was  forfeited,  and  that  the  clause  was  not  lim- 
ited to  an  attachment  is.sued  under  the  Abscond- 
ing Debtors  Act.  Kerr  v.  /lastiiii/s,  25  C.  P. 
429. 

Semble,  that  it  was  no  waiver  of  the  breach 
of  a  covenant  not  to  clig  beyond  a  prescribed 
depth,  that  the  landlord,  though  aware  of  such 
breach,  and  threatening  to  take  ])rocee(lings  in 
conse(|uence,  diil  not  take  any  steps  at  the  time, 
but  allowed  the  tenant  to  remain  in  possession 
until  his  subsequent  insolvency.     Ih. 

See  nneiin  v.  Cdinphell  et  nl.,  40  Q.  B.  517, 
p.  4598. 


IX.    SuRRKyOEK. 

In  ejectment  for  a  village  lot,  the  plaintiff 
claimecl  under  a  lease  from  K.,  one  of  the  defen- 
dants, which  the  defendants  alleged  had  been 
surrendered  by  operatictn  of  law.  'I'lio  lease  was 
made  in  1873,  for  ten  years,  to  the  plaintiff,  who 
took  possession,  and  built  a  house  on  it,  which 
in  October,  1875,  was  destroyed  by  fire,  and  in 
February,  1876,  the  plaintiff  became  instdvent. 
There  was  rent  in  arrear,  which  the  plaintiff 
coulil  not  pay.  K.  's  attorney  said  ho  was  willing 
to  take  the  j)lace  otT"  their  hands  ;  and  either  the 
})laintiff  or  his  wife  delivered  to  him  a  co])y  of 
the  lease,  which  he  supposed  to  be  the  original, 
saying  the  le.ase  w.as  given  up  ;  plaintiff's  wife 
afterwards  told  K  that  the  lease  was  given  up, 
and  K,  promised  to  lease  to  her  a  sho])  in  a  block, 
she  was  then  building.  K.  then  leased  this 
land  to  the  other  defendants,  who  at  once  pro- 
ceeded to  expend  about  §3,000  in  building  upon 
it,  which  the  plaintiff,  living  in  the  village, 
though  aware  of  it,  nuvde  no  objection  to  ;  but 
when  the  foundation  was  nearly  completed  he 
registered  the  lease.  A  difficulty  arose  as  to  the 
other  lease  promised  to  the  plaintiff's  wife,  and 
the  plaintiff  brought  ejectment.  The  learned 
judge,  who  tried  the  case  withimt  a  jury,  held 
that  there  had  been  a  surrender  of  the  lease  by 
operation  of  law,  and  that  the  plaintiff  was  pre- 
cluded by  his  acijuiescence  fnun  disputing  de- 
fendants' title,  notwithstanding  the  alleged  notice 
to  them  by  registration  of  the  lease  : — Held, 
that  the  finding  was  right  upon  both  points,  and 
that  the  plaintiff  could  not  recover.  Acheson  v. 
McMiirrayet  at.,  41  U.  B.  484. 

The  plaintiff,  who  w.as  tenant  of  a  farm  of  the 
defendant,  having  absconded,  his  wife  disposed 
of  some  of  the  cattle  to  one  D.,  surrendered  the 
lease  to  defendant,  the  landlord,  for  .¥120,  and 
accepted  a  lease  from  the  landlord  of  the  dwell- 
ing house  at  a  rental  of  fifty  cents  a  month.  The 
plaintiff  subsecpieiitly  returned  and  resided  with 
his  wife  in  the  dwelling  house,  and  some  three 
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nioiitliH  iifterwards  notified  tlefendaiit  that  he 
refused  to  recognize  the  surrender,  tendering 
bacii  the  money  paid  therefor.  He  Htill  con- 
tinued to  reside  in  tile  dwelling  house,  and  three 
months'  rent  therefor  was  paid  under  tiie  threat 
of  a  distress,  and  six  mouths'  rent  afterwards. 
The  plaintitV  having  bidught  an  action  against 
defendant  for  entering  the  land,  and  seizing  and 
selling  the  crop  : — Held,  that  assuming  that  the 
wife  had  no  .'lUthority  to  make  the  sur.  jnder, 
tlie  plaintiff  by  his  con<luot  after  his  return  and 
the  payment  of  tlie  rent  of  the  dwelling  house, 
was  preclude. 1  from  recovering  :  that  the  acceiit- 
ance  of  the  new  tenancy  of  a  part  of  the  origin- 
ally demised  jiremises,  and  payment  of  the  rent 
thereon,  was  t.antamonni  to  a  surrender  of  the 
term.      Jf<nii.'<(ii/  v.  S/<ifi,ri/,  28  (J.  P.  '2-2<J. 

See  W/ii'i^liliiii  v.  Millhiau  (two  cases),  44  Q.  B. 
174,  p.  4511. 

X.  Tf.nan(.'ie.s  from  Year  to  Year. 

See  llii'ihes  et  al.  v.  Brooh;  43  Q.  B.  (iOO,  p. 
3893. 


XI.  Renewal. 

On  Ist  Xovemlier,  1871,  defendant  by  deed 
leased  land  for  live  years  to  the  plaintiff,  who 
agreed  in  lieu  of  rent  to  clear  certain  specilied 
portions.  Appended  to  the  lease  was  an  agree- 
ment, <lated  the  ioth  -lanuary,  187(),  which  was 
to  form  part  of  the  lease,  "that  in  the  event 
that  the  lessee  shall  get  a  release  of  the  prenuses 
now  leased,  after  tlie  e.x[)irati(m  of  the  said 
lease,  then  the  value  of  a  certain  barn  built  by 
the  lessee  on  the  said  premises  shall  be  allowed 
to  apply  to  t'le  rent  which  shall  be  payable  dur- 
ing tlie  said  release.  'I'he  value  of  said  b.arii  is 
$400.  In  the  event  that  there  be  no  release  as 
aforesaid,  that  the  lessor  shall  pay  to  the  lessee 
the  sum  of  .'J400  for  the  said  barn,  at  the  expi- 
ration of  tlie  said  lea.se."  It  was  alleged  that 
this  agreement  bj-  mistake  omitted  to  provide 
for  a  reference  to  arbitiation  as  to  the  term  of 
the  renewal  lease,  (it  lieing  clear  that  by  the 
term  "  release,"  the  parties  intended  a  renewal 
lease  ;)  but  the  evidence  as  to  such  mistake  was 
cbieriy  the  verbal  testimony  of  defendant,  which 
the  plaintill denied  ;  -Held,  tliat  the  agreement 
clearly  could  not  be  refornied  l)y  adding  such 
provision.  Hehl,  also,  that  the  term  "release" 
must  be  construe<l  to  mean  a  renewal  of  the  old 
lease,  and  therefore  a  lease  for  the  same  term. 
An<l,  Senible,  that  the  rent  would  be  payable,  as 
before,  by  improvements,  i.  e. ,  by  the  barn.  The 
defendant  having  refused  to  grant  a  new  lease 
for  more  than  three  years,  the  plaintiff  was 
therefore  held  entitleil  to  recover  the  .?400. 
DuwHon  V.  Oroham,  41  Q.  B.  532. 


XII.  Bent. 

1.   Evict hm. 

Prior  to  the  lease  of  the  premises,  for  the 
rent  of  which  this  action  was  brought,  the 
plaintitt''s  predecessor  in  title  had  mortgaged  the 
same,  antl  the  assignee  of  the  mortgage  brought 
ejeutment  against  defendant,  the  tenant  of  the 
premises,  who  tiiereupon  gave  up  possession  : — 
Held,  that  this  amounted  to  an  eviction,  and  that 
plaintiff  could  only  recover  the  rent  up  to  the 


date  of  the  writ,  which  must  be  looked 
the  date  of  the  eviction.  Dnrnis  v.  / 
44  Q.  B.  303. 

2.  Other  CaxM. 

The  plaintiff  leased  a  tavern  to  defem 
three  years  at  a  rent  of  ,§400  a  year, 
(juarterly,  "the  said  lessor  to  allow  t 
lessee  the  amount  he  has  to  pay  as  lice 
out  of  the  Krst  ipiarter's  rent  in  each  yea 
license  fee  when  the  lease  was  executcil, 
some  years  previously,  was  .SSS  ;  but  in 
lowing  year  was  raised  to  $'1(\0  : — Held,  I 
lessee  could  claim  no  allowance  beyond  i 
quarter's  rent,  the  lessor  being  bound  t 
the  fee  only  provided  it  did  not  excet 
rent.      Writt  v.  S/niriiHUi  ct  id.,  41  (}.  li. 

Under  a  proviso  in  a  lease,  on  the  tena 
mencing  to  remove  the  goods  from  the  i 
premises  the  tlie;)  current  year's  rent  i 
ately  became  due  and  in  arrear.  On  .'i 
tober,  on  the  tenant  proceeding  to  s 
disjiose  of  all  the  goods  on  the  <lemised  jii 
with  the  intention  of  finally  (juitting  tli 
before  the  21st  November  following,  \\\ 
rent  became  due  and  the  lease  termin.it 
landlord  entered  and  di.strained  : — Ibl 
under  the  terms  of  the  proviso  the  cunvii 
rent  became  due  and  in  arrear,  and  the  i 
was  therefore  legal.  Voiitnj  v.  Sniit/i,  -J 
10!). 

Kent  to  iiecrue  due  is  not  a  chose  in 
and  a  tenant  in  resjiect  to  it  may  attni 
where  the  tenant,  having  been  iiotilinl 
secpiestrator,  promised  to  pay  him  the 
future,  and  afterwards  on  being  indeniiiifi 
it  to  a  party  claiming  it  as  assigni't',  1 
ordered  to  pay  it  over  again  to  the  sc(|Ul'; 
//(trrix  v.  Mi'i/crs,  2  L'hy.  t'liamb.  I'Jl. 
Koughnet. 

A'>  executor  or  administrator  has  iii 
such  to  recei '  e  the  rents  of  real  cst;iti' 
them  he  is  merely  an  internicdler,  aiK 
be  entitled  to  any  conimissioii  tiicn.nii 
V.  J)(Kj<i,  2;")  t'liy.  542. 

A  proviso,  that  in  the  event  of  in.sul' 
next  year's    rent    should  become  ilue 
void   as  a  fraud  on  the  insolvent  act. 
Jloskhisand  lliurkeij,   1  App.  It.  ','•!'.),  ]i. 

See  DairKoii  v.  Grahniii,  41  (J.  B.  .").'?■.' 

See  also  Aijaw.  Stoics,  1()  L.  J.  X.  .S 


XIII.  Covenant  TO  REPAiii,  on  1!ki! 

A  lease  of  a  wharf  or  pier,   for  eigli 
dated   7th  May,    1874,  contained  cuveii 
the  defendants,  the  lessees,  to  reiiair  i,'i' 
"reasonable  wear  and  tear  and  acciiiiiifc 
and   tempest  excepte«l  ;"    and   to  n\K\ 
notice  in  writing,  but  without  the  aim 
tions.     In  "'.lay,  1870,  the  wharf  was 
Vjy  the  action  of  the  ice  forced  against 
high  wind.     In  July,  187<i,  the  doiiiisecl 
were  sold  to  the  plaintiff  under  an  t 
against  the  lessors,  and  a  deed  tlicrecif 
by  the  sheriff  in  July  ;  .and  in  Xnvoiii 
plaintiff  gave  a  written  notice  to  repair  t 
age  caused  as  aforesaid.      In  an  actidii 
plaintiff"  against  defendants  for  the  lireai 
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2.  Other  Cmei^. 
leaseaa  tavcvu  t..  .lefeuaunt  fn 
a  rent  of  «^tO()  a  year,   vayul,l, 
e  sai.l  lessor  to  allow  the  m\ 
,nt  he  has  to  vay  as  l'^'"«;;  tes 
Muartcr's  rent  in  each  yciir.     11, 

„  tlu^  lease  was  execntcl,  •■md  .r 
,villy.wasS85;lmtn,t,..H 
,,niise;ito§-2(H):-HeM  KU,, 
u,u  no  alh.wancc  heyona  tl.o  K 
the  lessor  being  bonn.l  to  ;dlu, 
•,,,,iaea  it  .lid  >u.t  exceed  « 

r.  SiKiniiaii  ct  "'•.  '*1  ^i-  '••  -^^'■ 
wiso  in  a  lease,  on  the  tenant  ou,„ 

.,uovcthegoo'l«fi-',""t''^"3"""f  I 
the  I   current  year  s  rent  unim.li 
l;e  an.l  in  arrear.     «nSUo.| 
0   tenant    i-roceeamg  to  s.U  m 
the  uoo.ls  on  the  aennsea  iMumip, 
,li,mof  finally  qnitt.ng  the  ,fc 
Ut  November  following,  wuu    e 
flue  ana  the  lease  termnmU.d 
■erea   and  aistrained  ;- H.ld,  tl,at 
nLofthel.r.>vis..thecuvr.M   yjar, 
\l„oanainarrear.a«atUe_;»tr»l 
•e  legal.     Youixj  v.  Sntith,  .,m.i. 

.ccn.e  aueis  not  a  chose  in  iiotinii 
\u   respect  to  it  may  atton,;  l.«| 


so  as  to  bring  it 
V.  'J'lie  Union  t\ir- 


nt 

tenant,  havnig 


Imen  notilifd  I'Vtlrfl 


3(1  to  pay  hini  tlie  iviit  ;ii| 
iissignee,   \w  w| 


r   Dvoinisect   m.  i--^    .  ,    ,,, 

;fterwaras..n  being  inaemn.lRai.,..l| 


rVv  claiming  it  as  assignee,   n^-  »« 
f2it"evtgaintothese,,ue.tr.J 

\fni>>-^,  2  Chy.   Chaiiib.   121.    ^»| 


htasl 


itoror  administrator  has  no  uglt 
,  c  ive  the  rents  of  real  est^ite.    A, 
merely  an  intcrmeaicr,  and  w    .kJ 
""any  commission  thcre.m,    1^4 

|i)  <  'by.  r)-4-2. 

o  that  in  the  event  of  insolve.iovtj^ 
're  t    shonia  become  a«e.-   a 
'Ua  on  the  insolvent  act.     >oe  Ui 
1  Api".  l^-   ■ 


,^„,eiiaiit3  to  repair  geiiernlly  and  after  notice  : —  I  1874,  not  to  pay  any  money  for  rent  unless  au- 
jjdlil,  tliat  the  nonrepair  was  a  continuing  j  thori/.ud  by  H.  :— Held,  Morrison,  . I.,  diss.,  tliat 
bri'aL'h  of  tlio  covenants  to  repair,  of  which  tlie  wliat  took  place  between  H.  and  \V.  was  a 
iiliiiiitilT,  as  assignee,  might  avail  himself.  Held,  j  breach  of  the  covenant  ;  and,  Suinlde,  t.liat  tiie 
ilsii,  tiiat  the  covenant  to  repair  after  notice  w.as  lease  was  forfeited  also  by  the  dealing  between 
■ulii'eut  to  the  same  exceptions  as  were  contained  I  H.  anil  t'.  I'er  .Morrison,  .1.  'I'lic  [larties  in- 
iii  till)  general  covenant.  Held,  also,  that  the  ,  tended  only  that  there  should  be  an  assignment 
ilaiiiiige  here  sustained  could  not  be  said  to  be  an  I  if  the  idaintitl'  would  consent  to  it,  and  there 
'   '       '  i      -  i     1  -:-.      :i.    ^^.,^^  ji,,  forfeiture.     Helil,  also,  that  the  plaintiff 

had  waived  the  forfeiture  causeil  by  the  mort- 
gage to  H.  liitciin  V.  Ciinip/iill  <:l  ah,  40  t^.  H. 
.-)17. 

Defendant  leased  land  to  nne  M.  for  live  years 
from  the  1st  Ueceniiier,  KS74,  by  a  lease  in  the 
statutory  short  form,  containiug  covenants  not 
to  sub-let  or  assign  without  leave,  »tc.  On  2()th 
Fel)ruary,  l.S7(>,  defendant  tinaing  the  premises 
vacant,  and  going  to  ruin,  the  door  of  tiie  house 
broken  and  open,  fences  down,  itc,  reentered 
and  nailed  up  the  door,  and  on  tiie  "Jiltli  leased 
it  by  dectl  to  one  (i.  for  tive  years,  t  >n  the  !(tli 
March  the  jjlaintitl',  who  had  been  lured  to  work 
for  M.,  receiving  the  use  of  the  house  and  part 
of  the  crops  for  his  i)ay,  broke  into  the  place, 
and  remained  there  until  17th  April,  when  de- 
fendant seized  under  a  distress  for  ivnt,  there 
being  none  due,  and  icnioved  the  jilaintiff'a 
stove,  &c.  The  plaintitl'  then  jiromiseil  to  leave 
on  the  10th,  and  gave  up  the  key  to  defendant 
as  a  synihid  of  possession,  and  (l.'s  stove  was 
put  up  in  place  of  the  plaintill's.  On  the  lltth, 
when  (i.  and  defendant  went  the>v,  M.  resisteil 
their  entrance,  and  they  came  to  blows.  M.  and 
defendant  had  an  arbitration,  which  resulted  in 
an  award  that  dufeudant  should  pay  ji>l8  costs  to 
.M.,  and  that  M.  should  give  up  possession,  as  he 
h.ad  broken  his  covenants  in  the  lease.  The 
plaiiitill' sued  defendant  for  tresjjass  to  the  land, 
and  in  trover,  and  the  jury  found  a  venlict  for 
•5100  ; — Held,  that  the  iilaintitl'  could  not  recover 
for  the  trespass,  having  no  title  to  the  land,  for 
if  he  went  in  under  a  lease  from  M.,  and  not  as 
his  servant  only,  that  of  itself  constituted  a  for- 
feiture, and  entitled  defendant  and  ti  to  enter. 
A  verdict  was  therefore  eiiterea  on  the  trover 
count  for  Is.  damages  for  the  injury  done  to  the 
plaintitl's  stove,  and  for  defcnaant  on  the  other 
counts.     McArthur  V.  Alixuii,  40  0.  15.  o~^. 


accidunt  caused  by   tempest, 
,  nitlii"  the  exception.      7  liistU 

,„„-dk[i<iii<i  II.  ir.  Co.,  ^i\)().  V.  70. 

See  Tlioiiip'<oH  v.  Jiasbrril/i',  40  Q.  B.  014,  p 

t  ml 

Seeftlao  Emtimtt  v.  Qiihi,  27  Cliy.  420. 


.\1V.  ('O.MI'ENS.\riON  FOK  Imphove.mknts. 

The  lessor  covenanted  with  the  lessee  that  he 
I  ifiiuld  at  tiie  ex[»iration  of  the  term  pay  him,  his 
heirt"!' assigns,  a  valuation  for  his  nuilding  (Ui 
the  laud  ilciiiised  :--Held,  Cameron,  .J,,  dissent- 
ing, that  the  covenant  was  neither  wholly  spent 
ill  the  event  of  destruction  by  tire  of  the  l)uilding 
thtii  ill  e.vistence,  nor  necessarily  limited  to  the 
tliun  value  of  the  existing  building,  but  that  the 
increased  value  of  siibseciiiently  erected  buililings 
could  he  claimed,  at  the  expiration  of  the  term, 
waiiist  the  landlord,  la  ir  llaidvij  i-t  al.,  44 
y.  R  345. 

See  HarrUon  v.    Phikney,  44  (J.  B.  509,    j). 
i,V,!3;  Diitr.-^oii  V.  Onihani,  41  Q.  B.  582,  p.  4505. 

Seealao  JAwo/t  v.  Maalonald,  45  Q.  B.  113. 


„<  Uau-km, 
\-M)n  V.  Gvahmn, 

^  ;/(()•  v.. S''"^S. 


0,  ,..  4i".  • 

41  (,>.  u.  .'):w,v.»'J 

UiL..l.N-^''^' 


boVENANT  TO  llErAlK 

of  a  wharf  or  pier,  for 
Wav     1874,  contain 


„li  hKlUlM'. 

eiglitye,d 

,(l  coveuautslj 

ralll 

iitsl'Vt 


XV.  CoNTUAIT.S   AOAIXST    ASSION.MENT. 

The  jilaiiitirt'  leased  land  for  ten  years  from  1st 

fcecemljer,  1S71,  to  one  1).,  who  covenanted  that 

peithei'lie  nor  his  assigns  would  assign,  transfer, 

sub  let  the  premises  without  the  plaiutilT's 

louseiit  ill  writing  tirst  obtained,  v,  itli  a  proviso 

Br rteiitiy.     D.  mortg.aged  his  interest  to  one 

.  til  secure  him  against  his  endorsement  of  a 

^otelorl*.,  the  proceeds  of  which  1).  expended 

uiiverting  the  premises  into  a  race-ctnirse  and 

lleasiire  giounds  and  erecting  buildings  thereon. 

lis  note  being  dishonoured,  H.   informed  the 

laiutiti'iif  the  mortgage,  and  that  owing  to  the 

laiiitilf's  absence  it  had  been  taken  witlumt  his 

iDiistut,  whereupon  the  idaintitf  waived  all  ob- 

ktiiuii  (in  this  ground,   anil  declared  that  he 

feuld  take  no  advantage  of  the  omission,  and 

B.  then  [laid  the  note,  and  afterwards  expended 

Ihrge  .sum  in  foreclosing  the  mortgage  and  ini- 

toviiig  the    premises.     H.   having  foreclosed, 

|vcrtised  the  land  for  lease.      One    \V.    took 

itssiuii  in  May,  1874,  on  the  understanding 

[at  he  was  to  have  the  ])lace  for  tive  years, 


lave  a  written  notice  to. el 

ll  as  aforesad.      ' "  '"?    ,,, yich  oi  I 
[gainst  defendants  for  the  we- 


baiiied  ten  months,  and  made  improvements, 
Iwhile  in  possession  sub-let  p.art  of  the  land 
lone  I',  for  .*!300  a  year.  W.  gave  up  posses- 
1  to  H.  in  April,  1875,  not  being  .able  to  ob- 
1  the  written  agreement  which  had  been  pro- 

1  to  him  ;  and  on  arbitration  with  H.  the 
fctrators  awarded  to  \V.  ^524  in  full  for  im- 
|veiiient8,  "  less  $224  due  for  rent,"  on  which 

they  settled.     H.   notified  <J.  in  October, 


XVI.    OtIFEU  CoNDITfoNS  AND  AOEEEMENTS   IN 

Leases. 

A  covenant  in  a  lease  that  the  lessee  will 
"take  proper  care  of  the  fruit  trees,"  primft, 
facie  only  applies  to  the  trees  planted  and  grow- 
ing on  the  premises  at  the  time  the  lease  is  exe- 
cuted. Semble,  that  it  would  not  apply  to  trees 
planted  by  the  les.sor  under  a  verbal  agreement 
subseipient  to  the  execution.  If  before  the  lease 
wasexeeuted  it  was  expressly  agreed  that  the  trees 

■  "  ■  be 
ler- 
the 
covenant  might  be  liehl  to  ajiply  to  them  ;  but 
that  such  agreement  must  be  established  by  the 
lessor  by  undoubted  testimony.  Cnckr  v.  Tabb 
til  al.,  20  C.  P.  300. 

It  is  a  question  for  the  jury  whether  the  tap- 
ping of  trees  for  sugar  making  has  the  etlect  of 
destroying  the  trees,  or  of  shortening  their  life, 
or  injuring  them  for  timber  purposes  ;  and  if  so 
found,  a  covenant  not  to  cut  down  timber  except- 


hthevrivilege  of  remainu^' the  whole  of  the  \  ^„  ,^^  afterwards  planted  by  the  lessor  should 

gma  tenn,  at  a  rent  of  $;..iOa  year,  and  there    j,,^.j,j,i^,j  -^^  ^^^^  ecivenaut,  Knd  upon  that  und 

toliea  written  agreement,  to  be  drawn  up    34,,,,,^       t,,^^  ,y^,^  planted:  Sc-mble,  that  1 

possible  so  as  not  to  atlect   H.  s  lease.     He    „.„ „.r4.  ...;,;i.<- 1...  i,.:i  1   ^ 1,,  f,.  n,..,„  .  1 


■''U„ 


4599 


LIEN. 


si   ■ 


for  tho  luBsee's  use,  nr  for  iiur>)oge8  of  improve- 
liiuiit  on  tliu  iireminuH,  will  lie  l)roken  by  audi 
tapiiiiig.  Till!  f,'i!iinral  (|UL'8tioii  of  waste  dis- 
cussed.      Ciiiiiiihell  v.  ShirliU,  44  Q.  B.  449. 


.W'll.  Tknant's  Vowkh  to  Dispute  Titi,k, 

One  H.,  a  M'idow,  liaving  jHissession  of  tbo 
land  in  i|Ui'i*tion,  Imt  no  other  title,  leased  it  to 
defiMidant  on  the  terniH,  us  stated  by  defendant 
(tliere  lieing  no  writiiij,'),  tliat  he  was  to  give  her 
SW)  a  year  as  long  as  she  lived,  and  then  to  do 
the  best  he  eould  with  the  heil's  of  her  hnsliand, 
to  wlioni  it  lielonged,  she  having  in  faet  no  title. 
]n  an  action  by  the  plaintitl'  elainiing  nndor  the 
will  of  H,,  and  a«  assignee  of  her  heir-at-law,  for 
rent  due  after  H.'s  death  :  —  Held,  that  the  de- 
fendant was  not  estopped  from  shewing  that 
H.'s  title  <leterniined  at  her  death,  and  that  she 
claimed  and  professed  to  give  him  no  greater 
title.     I'ullrsnii  V.  S,i,lll,,  42  Q.  R  1. 

The  defendant  under  a  judgment  and  execu- 
tion recovered  liyhim  against  1'. ,  the  heir-at-law 
of  U.,  had  1'.  8  interest  in  this  land  imt  up  for 
sale  ))y  the  sheriti",  when  the  plaintiff  purchased, 
and  paid  the  purchase  money  : — Hehl,  that  the 
defendant  was  precluded  from  disputing  the 
phiintiff's  title  derived  from  such  sale.  J l>. 

See  /Wr.i  v.  /ii/rou,  28  C.  P.  250,  p.  4455  ; 
We»l<j"t<  v.   \V,M<j(itf,  28  C.  V.  283,  p.  3()32. 


XVII  I.    Ml.SCEI.I.ASEOUS    C.\SES. 

A  tenant  holding  over  is  in  no  case  a  disseizor. 
Dm-  d  :  i'haiii-x  v.  Cotton,  8  Q.  B.  313. 

Notice  to  (piit — Waiver  of  right  to  by  disclaim- 
dng  tenancy.  See  Peem  v.  Byron,  28  i.'.  V.  250, 
p.  4455. 

Lease  to  husband  and  wife's  estate  taken — 
Effect  of  married  womens'  acts  thereon — Repudi- 
ation and  non-execution  by  her.  ^tm  Br'Uton  \ , 
KnUjht  et  al.,  21)  C.  1'.  507,  p.  451(j. 


LATERAL  SUPPORT. 
See  Buildings. 


LAW  STAMPS. 
See  Denmark  v.  McCnnayhi/,  8  P.  R.   13G. 

—  « — 

LEAVE  AXD  LICENSE. 

Assault  and  battery.  Plea,  leave  and  license. 
Defendant  contended  that  because  the  plaintiff 
had  previously  challenged  him  to  fight,  the  plea 
was  sustained,  and  the  plaintifif  should  have  re- 
plied an  excess  or  unfair  advantage  if  he  relied 
thereon  : — Held,  (admitting  the  general  prin- 
ciple) that  it  did  not  apply,  for  a  challenge  to 
fight  at  once  could  not  prima  facie  authorize  the 
attack  by  defendant  after  some  time  with  a  club. 
St.  John  V.  Parr  et  al.,  7  C.  P.  142. 


LEGACY. 

L  iNTEnEST  ON.— .SVe  Interest  oi.  M 

See  Kenneilii  v.  Pinyle,  27  Chy.  .'to 


LETTERS. 
See  EviUENiB. 


LICENSE. 

.See  Pohiiinon  v.   /Vc  it  <i/.,   42  (,».  }\ 
3780;  Miott  v.  Doinjlas,  30  C.  1".  ;m, 


LIEN. 
I,  When  it  Exi.hts,  4()00. 
II.  When  Lost  or  Waived,  4(i00. 

III.  Mechantcs'  Liens,  4(101. 

IV.  In  Tkovek — See  Tkover. 

I.  AVhen  it  E.xisto. 

Semble,  that  under  the  facti  of  tli 
though  the  property  in  the  tiinbcr  in  i, 
had  not  passed  to  defendants,  tlu'y  w 
equity  i.'ave  a  prior  claim  upon  it  ti  tlit 
of  their  i.dvances.  liobertmn  v.  Stricklan 
28  Q.  B,  221. 

Of  wha.-finger  fo:  wharfage  aud  stiirag 
Boyd  et  al.  v.  Maltlaml,  Ki  (i.  B.  311,  p, 

It  is  not  necessary  that  the  pmiuiet 
wharf  or  qu.ay  upon  navigable  waters, 
tho  loading  and  unloading  of  vessels,  sbi 
a  warehouse  or  shed  or  otlier conviniun 
storage  of  goods  .and  protection  tluTeof 
weather  ;  and  as  such  wharfinger  lui 
to  a  lien  on  goods  unloaded  at  his  w 
money  due  to  him  for  wharfage. 
Walker,  8  C.  P.  37,  and  Llado  et  al.  v. 
23  C.  P.  517,  as  tr>  the  right  of  li^n,  refc 
observed  upon,  anil,  though  doubt 
Silh  v.  Bickford,  26  Chy.  512. 

Of  persons  who  had  granteil  waiulu 
ceipts  for  coal,  under  a  special  agriiim 
any  coal  taken  out  by  the  receipt-lmiil 
be  replaced.     See  He  CoUnutn,  3(i  (,•. 

A  lumberman  agreeing  to  carry  lim 
hire  at  the  request  of  the  owner,  will  lie 
to  a  lien  on  the  lumber  carrieil  l)y  him 
freight  and  charges,  which  will  lit- 
however,  by  procuring  it  to  be  taken  in 
tion  at  his  own  suit.  He  Count  he,  t'oci 
Camphell,  24  Chy.  519. 

See  Crossman  v.  Sheeis  et  al.,  .3  Am. 
p.  4656. 

II.  When  Lost  ok  Waived. 

Sale  of  goods — Loss  of  lien  by  acceiiti 
receipt  by  vendee— Effect  of  sul)sui|uent 
ance  of  lien  by  vendee.  See  Mamii  v.  / 
al.,  41  Q.  B.  610,  p.  3356. 
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LWiACY. 

i)}i.—See  iNTEKKST  «.F  Ml.NKY. 

,,/,/  V.  Pi"!/'-'.  '-"  f'^'J''  •*'*■'• 


[^1,01  LIMITATION  OB^  ACTIONS  AND  SUITS.  4602 

lir.   NFkcu ANtcs'  liiKNs.  I  of    tlie    incuinbriviKU's    liaviiij,'    liccn     crcatt'cl. 

...     1  i  r  1        •    1     !•  DoHlllllH  V.    ('Illtlllhl  rliiiii,  "JoCliv.   -HH. 

I'he  liill  wiw  lilea  to  ontiirco  a  niiiohanic  8  lieu  '         >' 


LKTTKllf*. 


LICENSE. 


,  ,.  1       ii       <•'■  otlua-  iininovLMiu'iits,   nr  of 

1,,,.  i,laiut.lls    reKiHtuml_jv__liL-n    un.ler^Uie    j,^,,„,^^,,    ;„    ^,,^5,.    ,,,„„tnutioi, 


■  Mi'clwiiiii-''*     l.ioii   Act  of   ISTIV  on  the  I4tli  of 

lu'ii^t.   I''>"4i   f'"'  t''*'  I'l''^'"  "'f  iimcliinevy  lur- 

I  ishcil '»'"   t'"-'    '-''''  "'   ''''*'   ^'•""i'   iiii'iitli.     'I'lio 

I   iv  was  iiayiiblo    in    iii-stiiliuciitM,    tliu  last  ol' 

.'mil  tvii  «''"^  "" ""  •''"'  ■*'^''  "*  -^''^y-  '*^""' 

fiitorco    tlu;    liuii   was   lilud    on    "■ 


tlu'   amount  ex- 

I'lrtiii'jlildii    V. 

!iiiiilli,ir,-r,  •_',')  Cliy.  ■_".«>.      Sfc  y.  r.,  7  1'.  K.  'JTO. 

Wliorc  iii'diJL'i'ty  was  sold  undi'V  a  det'i'isu  of 
this  Conrt  for  .'>!|,00(l,  ami  tlic  ni.istiir  curtiliud 
the  valiio  witlioiit  tliu  ini|irovi  im'iits  to  lio  ??liOO, 
a  contractor  wlio  licld  a  lien  umKr  tlic  Act  was 


|.  |.[|  ti,  t'nforcc    tlu;    lien   was   tiled    on    tiie  a  contractor  wlio  licld  a  lien  umKr  tlic  Act  was 

I' I  J,,'  jiiiy,     IttT.'i,    l)ciny   within    the    1(0  dayri  re.-itrictcd  to  his  i)roiPortiouatc  share  (with  other 

i!.,  ,111  tlie   expiry    of    the    period   of    credit"  liendiolders)  of  the  .'5UM»  increase  in  value,   and 

I       Tilled  hy   sec.    4  of  the    "  .Mechanics' Lien  that  although   it  was  shewn  that   the   contract 

liTnt  1S7H.     Sec.  14  of  the   "  Mech.anies'  Lien  price  for  the  huildings  had  lieen  .SI, !»."iO.      //'. 


LIEN. 
N  IT  Exists,  4(100. 
N  Lost  ok  Waiveh,  4()00. 
HANics'  Liens,  4«01. 
KovEii— '»''<'  Trovek. 

L  When  it  Exists. 

that  under  the  faeti  of  this  oi«e,| 
property  in  the  ti-.ul.ev  u,  ,ine,t.u,| 
tssed  to  defendar.cs,  they  wuul, hj 
.ft  prior  claim  upon  it  ty  the  eWe  ti 
mnoes.     Jiobertxon  v.  Slrn-kUmhtnU 

n. 

linger  fo:  wharfage  ^^''^f  .rage  _  SeJ 

t  necessary  that  the  proi^ietor  .i 
„»y  upo.i  navigable  waters,  u.  ,  1^ 
'and  unloading  of  vessels,  .bn,,l,l!m1 
ae  or  shed  (.r  other  con vemu.R^  tor  ft( 
go..d9  and  protection  thereof  from  hi 
ami  as  such  whartinger  he  is  ent  tl^ 
t  g"  ds  unloaded  at  Ins  wliarl,  .J 
'p  to  him  ft.r  wharfage.  UenaH « 
r  P  S7  and  Llado  et  al.  r.  MorgaJ 
17"  as  to  the  right  of  h.n,  refevwlK' 
ipon   and,  thoi^haouhtea,  follows 

ll/ord,  26  Chy.  51'2. 
ons  who  had  granted  "'arehous.- 
Icoal,  under  a  special  agreciu.n  tb 

1  V  urocuri  ig  it  to  he  taken  u.  exec 

24  Chy.  519. 

>ssmany.  Sheers  etai,  3Api).K.5^ 

III   When  Lost  ok  Waived. 
B.  610,  p.  3356. 


rhe  owner  of  land  created  imuinliranecs  there- 


in     I'T,.'.  .  -«-- -" 

i.tiii  1874,"  which  came  into  force  on  the  '2lat 
JrtVeeciuhcr,  187'),  enactecl  that  "  Every  lien  ^iiViu" '••yiMKMuTriic  advanai^^^^^ 
libalhihsohitely  cease  to  e.Mst  at  the  expiration  ■  .^^  certain  l.uildings,  then  in  course  of  erection 
I, ,;,,,, lays  after  the  w.irk  shal  have  been  com-,  ^1,^.,,,,,  ^^^,^.^  proceedcl  with  i-FFeld,  that  a 
L,,,!  or  the   niachinery  furnished   unless  in  the    ..i,,,),,^,,;^    „.ij„   ,,,^,,   i,^,.t„,ined   w..rk  upon    the 

|Uti"»>l"-"^^'^'''"'«V'''i  •■''":  '.^"^''""1"  ImiMings  and  supplie.l  material  thercf.u-.  was 
Ltothe  claim  under  this  act  ;  and  sec.  20  ,  ,,„t  ,,„titii,,i  to  any  Hen  in  respect  thereof  in 
|Ki,calc.l  all  acts  ine..nsistent  therewith  :-Hehl,  ..Hority  to  the  mortgage,  alth.mgh  ..art  of  the 
lrr,iu,lfoot,  V.C,  .isseiitiiig  re  versing  the  decree  ^  ,,,„,^  ,„„„yy  was  a.Tvanced  to  the  mortgagor 

lilibkf,  V.C,    (•24(    ly.m)  that  even  1    the;  ^^,.t^,.*'t^^,   ..,,,,-;ti„„   .,f   the   work    in   respect  of 

lt„t  IS74  repealed  the  act  of  18,.<,  tlie  plain-  ,  ^^.,^j^,,^  ^„^.,,  j;^,,  ^^..^^  claimed,  hut  without  notice 

fe  lien  was  saved  by  sub-sec.  .i4ot  see.  i  (.the    „f   ^,,^,^    ^,,.^i,„       /,.;,./„„.,/.,   v.    C/mmhn-luin,    25 

Weniretation  Aot,  which  provided  that  the     re-  ,  ^.j       ^y^, 

!,,l"f  auai^t  at  any  time  shall  not  atl'ect  any  , 

Itilouo  or  any  riglit  or  right  of  action  existing,  i      This  court  will  not  ilirect  the  .sale  of  lands 

riiiu"'  accrued,  or  established     *     '     before  !  rc(piired   for  the  use  of  a  railw.iy  comp.aiiy,    to 

''  time  when  such  repeal    shall  take  etlect."    enforce    the   payment  of  a  mechanic's    lien   for 

[j- ilj.^, .,,(„/.  V.    naltondal.,  1  App.  U.  579.        j  work  ihrne  on  the  property  :  in  such  a  case   the 

Bv  the  terms  of  a  building  contract  the 
Las'tolte  paid  for  by  monthly  iustalmeiits 
kiraiit.  of  the  work  (h)ne,   and  the  balance  in 
Liitv  iliiys  after   the  whole  was   completed, 

liicliwas  to  he  done  on  the  loth  of  January, 
jml  the  work  was  actually  liiiished  on  the '20th 
r  that  month.  For  the  purpose  of  securing  pay- 
Lut  the  contractors  liled  a  bill  to  enforce  their 
111  ,iu  tliu  (ith  of  February  ;— Held,  that  this 

Imcttiling  was  premature,  except  as  to  what  re- 

diueiUhie  to  them  in  respect  of  the  monthly 

jvuieuts  ;  as  to  these  thej-  were  ottered  arefer- 

Ece  ,U  the  risk  of  costs,     liurntt  v.  lienihan, 

tUliy.  183. 

illt,lil,tliat  a  subcontractor,  though  entitled 


jiy,  »,  ,/i  ,x     ,i,»in^   .'»!     vnv>    ifi . 'I'v-i  4IJ    .     Ill   oiii.'ii   .1.  ,...io^      biiu 

I  decree  will  only  be  for  payment  of   the  amount 
i  work  ^  fumiii  ,|ne^  with  costs.      lirit-,i'  v.   The  Miilhtnd 

L  ..^!!  i  '''■•  "'•  ^'"■>  -"  *■'''>'•  --'"'• 

■See  also,  Jfi/iicK  v.  iSiiii/h,  '27  Chy.  150 ;  S.  C. 
8  P.  11.  73  ;  Jaeksun  v.  Iluiumund  e<  at,  8  P.  R. 
157  ;  liriijijs  v.  Lei;  27  Chy.  4t)4. 


LIGHTS. 

Defendant  in  1855  or  18.")()  built  a  house  on  his 
lot  adjoining  the  plaiiitilV's,  having  three  win- 
dows looking  out  upon  the  plaiiititl  "s  lanil.  In 
18(i4  the  defend.ant  raist^d  his  house  more  than 
three  feet,  aii<l  none  of  the  windows  being  UKU-e 


K  nrovisioiin    Ol    uii^    «*^v    v.v     *^,  *,^  ...    ^.-.w.      -..  I  ^;,,.   ^ij^    ai^„. ,    —  .- -     j    ./  - 

llwoe  such  lieu,  institute  proceedings  for  that  '  access  or  use  of  the  light  at  the  same  place  for 
%«se  within  thirty  days  after  the  material  |  the  statutory  period.     JI<tU  v.  A'lvni.s  42  (J.  B. 

nished;  the  lien  in  such  case  arising  from  j  pjo. 

eiumishing  of  the  material  or  the  doing  of 


»  *»ik.  nut  from  regist^-ation  as  under  the 
tt  of  1873.    McConnkk  v.  Bidlivmt,  25  Chy. 
l3, 

JTlie  R.  S.  0.  c.  1'20  s.  7,  gives  a  contractor  a 
\  fur  work  (lone  and  materials  furnished  upon 
julsabjectto  a  mortgage,in  priority  to  the  mort- 
gee,  on  the  ainiiunt  by  which  the  selling  value 
the  property  has  been  increased  by  the  work 
1  the  materials  of  the  party  furniBhiug  the 
le ;  but  a  hill  file<l  for  the  ))urpoBe  of  enforc- 
-lohacbmn,  must  state  distinctly  the  dates 


See  also  Buniliam  v.  Oarvvi/,  27  Chy.  80. 


LIMITATION  OF  ACTIONS  AND  SUITS. 
I.  Claim  to  Healty. 

1.  Nature  and  Proof  vf  Posse.ision,  4(503.. 

2.  Possemon  an  aijaind  Patentee,  4605. 

3.  Temmt^  in  Coinmon,  AiiOo, 

4.  Tenant  at  Will,  4605. 


'''^t 


fl 


4G03 


LIMITATION  OF  ACTIONS  AND  SUITS. 
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II 


III 

IV 

V, 

VI 

Vll 

Vlil 

IX 


Ti.   Sirrdii/  ID-  Ciiriliikir,  4iHW. 

^>,     I'iMSISsIdII  llll  lir  IIIIIIIIHI   Ill'llllil'lK,   4(10(!. 

7.  /)i.ij)i(lril  III-  Mlilnki  II  liiiiinilavii'x,  4(iO(). 

8.  I'hitnj  or  Cliiiiii,  4(107. 

!(.  Disfiiiiliiiiiiiuff  iif  /'i"i''i'ixi<>ii,  4()()7. 

10.  Ai'kiiiiirliilijiiiiitt  iif  Titli',  4(i07. 

11.  Othir  ('<iM,.-<,  4(iOS. 

12.  h'i'ihl     tit     Hiilniii     Mortijai/i'ii  —  Ser 

MiiHTIiAIIK. 

I'kiisonai.  .Acijons. 

1.  117////  l/ir  Sfittiilc  hri/hiM  Id  Itiiii,  4(10!). 

2.  Ackiiiiirliilijiiiiiil  III'  I'liiiiniiii,  4tf(l(). 

.IflMIMI'.Nt'S  AMI  SrKClAl.TIKS,  4010. 
UlSAIlIIJTIKS,  4(110. 
Tlil'STKKS  (Hi  .Acil'.NTS,  4t»10. 

AmtKAifs  (IK  i.MKHK.sr,  4(il0. 

MiscKi.i.ANKdis  Casks,  4(il0. 

Kaskm knis  liv  I'k ks( hi i'ikin — See Bt'iLU- 
iNos     Kaskmksi'    -Lkiut.s. 

In  Aci'kin.s  (IK  TudVKH     .SVc  Tikivkk. 


I.  Clai.m  to  Uealty. 

1.   Xiiliiri'  and  Pronf  o/  Ponnritnion. 

Actuiil  ;iiiil  ('(iiistniotive  iHisaessidii.  .See  Weld 
V.  Scoli,  1  •-'(>).  li.  iVC  II.  .■<77'>. 

Defendant  claimed  title  liy  iidssession  f(ir  ten 
years  td  a  small  striji  nf  the  iilaintitt's  land, 
thii'ty-tonr  indies  in  width,  adjdining  the  roar  (if 
his  (iwn,  haviiii,'  nsed  it  f(ir  the  jmriidse  (if  iiank- 
ing  np  iiis  cellar  :  -Held,  that  this elaim  was  imi- 
purly  fdiind  against  him,  sneli  jidasessidn  being 
tdd  uncertain,  and  insiillieient.  JlalL  v.  Eixiiw, 
42  g.  B.  1!I0. 

The  iilaintitJ  left  his  wife  and  hdine  nuire  than 
thirty  years  agd,  and  went  td  the  United  State.s, 
where  he  remained  until  a  short  time  liefdrethis 
action.  He  held  nd  cdmmunieatidn  with  his 
wife  or  friends  while  alisent,  and  was,  until  his 
return,  believed  to  lie  dead.  Several  years  after 
his  de))arturo,  his  wife,  aetiiig  on  this  belief, 
married  again  and  lived  with  her  new  husband, 
D.,  on  plaintiff's  farm.  They  bdth  mortgaged 
the  farm  to  a  building  soeietj",  which  Sdlil  it 
under  a  power  of  sale  in  the  mortgage.  On  his 
return  the  plaintiff  Imiught  ejectment  against 
the  purchaser  from  the  comjiany  : — Held,  affirm- 
ing the  judgment  of  the  Court  of  (Queen's  Bench, 
(43  Q.  B.  40(),)  that  he  was  not  estopped  by  his 
conduct  from  claiming  the  land,  and  that  he 
was  not  barred  by  the  Statute  of  Limitations, 
as  the  possession  of  his  wife  was  his  possession. 
The  second  marriage  was  illegal,  and  the  pos- 
session of  U.  along  with  the  wife  was  no  more 
than  if  he  was  her  bailiff,  or  working  the  farm 
with  her  on  shares.  Mc Arthur  v.  Eijhson,  3 
App.  R.  577. 

Held,  under  the  facts  of  this  case,  that  the 
plaintiff  had  not  ac(iuired  any  rights  by  virtue  of 
the  Stiitute  of  Limitations,  inasmuch  as  hia  pos- 
session was  that  of  a  tenant,  and  was  not  exclu- 
sive of  the  mortgagor.  Russell  v.  Romanes,  3 
App.  R.  635. 


A.  W.,  a  spiuHter,  own(!r  in  fee,  dicil  ji 
intestate,  leaving  two  sifiterH  of  the  wli>.|,. 
of  whom  the  ]il.iintitr  was  (ine,  and  a  hi^i 
three  brdthers  (if  the  hidf  bhiod  her  hih- 
The  plaintitr  K.,  dii  tiie  death  of  \.  \\ ,,  , 
and  continued  in  Sdle  ]iiiSHeHHidn  till  1^7'.', 
by  ejectment  against  her  husbaiid  hIic  « 
jidssessed  by  her  sister,  wild  dbtaiiicd  an 
tiniu'd  in  sdle  jidssessidn  till  tiie  sale  by 
tile  defendant  in  1875,  wild  reiiiaiiii'<l  in'  ; 
sidii  thereafter.  I{.  in  .lanuary,  Ih77,  nl 
conveyances  td  her  frum  tlur  liidtlicis  ainl 
of  tile  half  bliidd,  and  liled  a  bill  in  I  || 
claiming  live  sixths  (if  the  land  :  lltld,  t| 
defendant  was  not  entitled  to  tack  tu  tl 
sessidii  (if  himself  and  his  grantor  tli;it 
pridr  td  the  (^jeetiiient,  sd  as  t(i  bar  tlic  m 
(if  the  dther  t(Miaiits  in  (^oiiinioii  coiivcycil 
plaintitr.  Held,  also,  following  Hixnn  !■ 
fere,  17  Beav.  421,  that  tlu^  dctcndm 
having  by  hiiiiHelf  and  his  grantor  tlic  \,-\ 
jidSHessidii  to  eoiistitiite  a  bar,  the  iilaiiitiir( 
cldthed  with  tiie  rightful  title  td  tive-sjxt! 
entitled  to  succeed,  even  though  tiic  ohi 
I  four  (if  tliiise  shares,  whd  Cdiivcyed  to  iiii 
'  been  (lilt  (if  pdHjiessidii  fdr  iiidre  than  ten 
'  liHi'i-w  v.  Tiitir  I'/  til.,  44  (,».  B.  8. 

Tlie  persdii  claiming  to  l)e  entitled  ti 
attaine(l  majdrity  in  I8(i(),  having  been  f,, 
time  jirevioiisly  aware  that  parties  in  uiw 
claimed  title  ad verselj' ;  and  in  .lunc,  IST 
.lune,  187(1,  after  several  fruitless  attiiiii 
obtain  possession  she  conveyed,  for  ,i  su\:\ 
sideration,  to  the  plaintiff,  who,  in  \^-{\ 
nienced  [iroceediiigs  in  this  court  tn  i 
jiossession  : — Held,  that  "The  Ileal  I'ri 
Limitation  Act,"  (H.  S.  ().  c.  I(I,S)  lianv 
right  to  recover,  and  therefore  the  liill  ■.>; 
missed,  with  costs.  Dnnilili-  v.  /.((niJi,  'J." 
."JSC.     AtHrmed  on  rehearing,  S.  V.,  27  Vh\ 

In  order  to  obtain  convenient  access  | 
upper  rooms  of  their  house,  the  jilaiiitiff 
stnicted  a  wooden  platform  and  stairw.ii 
outside  of  the  house,  on  tiie  defciMlant's 
This  structure  was  com]i(ise(l  of  jilaiiks  la 
blocks  or  scantling  resting  upon  tlic  gnuiii 
the  platform  at  the  head  of  the  stairs 
from  this  pathway  rested  ujion  posts  imire 
affixed  to  the  freehold.     The  platform  ainl 
way   were   open   to   every   one,   inc'liidiii 
defendant,  and  there  was  no  bar  or  gate  1 
vent  defendant  from  entering  on  liis  in 
The   defendant   did    not  take  aiij  pnioi 
against  the  plaintiff',  or  make  any  priitcst ; 
him  for  more  than  ten  years  ;  -  Meld, 
the  decree  of  Sjiragge,  C,  (2(i  Chy.  ."lO; 
the  plaintiffs  had  not  such  exclusive  pr 
of  the  land  covered  by  the  structure  as  h 
of  the  Statute  of  Limitations  to  vest  in 
title  in  fee  simple,  and  that  even  if  tlies 
had  commenced  to  run,  it  was  st(i])iieil 
fact  that  (luring  the  ten  years  the  defeiuliiii 
for  the  purpose  of  carrying  out  some  works 
own  premises,  temporarily  taken  up  the  yh 
and  removed  a  portion  of  the  stoneway. 
V.  Broion,  16  L.  J.  N.  S.  104. 

Possession  of  land  belonging  to  iiifaut- 
of.  See  Re  Taylor,  8  P.  R.  207  ;  He  ihi. 
R.  92. 

See  McNish  et  al.  v.  Mutiro,  25  C.  1 
p.  4427 ;  C'olevian  v.  Robertson,  IJO  (,'.  I 
p.  4725. 


SUITS. 
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KiOli 


,r.  own.^r  in  ffo.  .l.M  in    S5  , 

tw„  KinttTH  of  till!  NvUol,.  1,1 1, 

■titV  wm  »iH!,  'lO'l  i'  >"-*'f  i»i'l 
f\„.  hall'  I'l"'"'  '"'■  **"i'^'^i>iK 
,;)';i.c.U..vt.M.f  A    NN^,;.nU..,l 

Liimt  her  liuHl'ii'"*  Ml.' WMsai,. 
HiHter.  who  ohtiiiiHMl  iiii.l  omi. 

Hi-r-     ,vhtt    n^nilUlH'il  111  \^^\l^ACA' 

1{    in  .Iiiuuiviy,  l>^/.-  "'■tmma 
...v 'from  the hvothiiH  am   Meters 
,1    luiil  lil>!il  a  \M  111  <  li;iiKuy 
thjofth.lai.l:     ll.M.thattW 
„„t  entitle.!  t..  ta..k  In  tl,fi««. 
elf   an.l  l«i«  Kni.itor  tli.t  nt  1 
■tiiu-nt,  HO  iw  to  I'ai-  til.'  iiit.ivrti 
riiitH  in  .:oiiini.>n  oiiviynltn  the 
'    also,  f.iUoNviiiK  "'"""  '■•  ''^y 
'  4.>|     that   the    .Ict'cu.l^iiit,   imt 

ielf"alnn''«  «''^"^"''/'"'  n"^"'"' 
nstitntcahai-,thei,laintilln,mii^ 

it  I 
conveyeil  i'<  Uiiu,  \a\  | 
{or  more  than  t.Mi  yatj. 
44  (^  B-  B- 
claimin-  to  he  entithMl  t,.  W  I 
iritvin  18H0.  liavuig  he.'ii  for>,me| 
ay  iiware  that  parties  m  V'^^^^ 
ulversely;  ami  ni  .lu.u',  \>^,.\m\ 
.•^teraevel-al  fruitless  attoiuvt,  to 
£sheenUVeye.U..rasnnllo.. 
the   i.laintill,  NvlK      ' 


'j,    PoMfMion  (t»  fm<iiiiitt  Palenlvr. 


B.  Sfffiiiit  iirCdiiliihi; 


In  IS'jn,  ailverse  iHiHHCHsi.in  was  taken  of  Inml  | 
l.vtruHiiaHHers  while  in  a  ittati!  of  nature,  with 
lilt  any  uotiee  to  or  knowii^.lg.^   tiicreof  hy  tlie 
iffiiorH,    Mcvoral    teiianta    in  .■omni.m    elaiinin.u 
milur  t'lie  grantees  of  tin.'  erown.      In   IS4'_'  the 
liinliiui'l  of  one  of  «u.:li  teiiaut.s,  «ei/e.l  ill  riglit 
„f  his  wile,  usurping'  the  riglit  .if  the  other  ten 
liia.le  leases  ot   the  whole  laiiil  to  tile  tres- 
llelil,  tliat  tlie  luiowle.lm'  ae.|uile.l  liy 
iiiii.l     wiieli  he  gave  tin;  leases,  of  the 


ulSHl'I'l 
till'   illl^" 


„,ase9si.iii"f  tim  tre>i](assers,  was  the  kmjwle.lj^e 
['•' Ills  wife,  umler4  Will.  IV.   c.    1,  s.   I 

(„|irevt'iit  i 
setting  HI'  Hh! 
IVitlie  owner 
jiM  tlv 

ill 


,  so  as 

mr  or  those  elainiiiii,'  iin.ler  her  from 

|iroteeti.m  aH'or.le.l  hy  that  statute 

i)f  laiiils  so    taken  ])ossession  of  ; 

(•fore  on  the  ileteriniiiation  of  the  leases 


,'  ..iuhtful  title  to  livesixtlisvvM 
;.e.l    even  th.mKh  the  ..nmhih  "i 


lie 

•cee.l,  ev 
ihares,  wh.. 
isjiessio" 


H.W,  wlieii  tiie  riglit  of  entry  aeerueil,  tiu^ 
statute. if  LiiiiitatiiuiscommeiuuMl  to  run  af,'aiiist 

i'r  ami  tlie  title  of  the  iilaintiH' elainiing  iiuiler  takiuj,'  the  jirolits  to  lus  own 
I'r'was  harreil  hy  a  twenty  years'  sul)sei|uent  IHI!,")  the  lot  had  heeii  assesse.l  in 
wjseaai.iii'     He''',  'i'*'-   that  un.ler  see.  24,  the 

■•isess"  iiia.lu  hy  the  hiishaml  were  nia.le  in  iiis 
jeii'iriitf  rij^lit    to    the    exelusion  of  the  other 

..'ti'iiiiiitH,   an. I    not    for   their   henetit.     Hel.l, 

jl'so,  that  the  27  .t  '-'«  Viot.  e.  2!»,  s.  3,  makiiiK 

iiirtv  years   an    ahsolute    liar,    even    as   a^jainst 

Tiiitces  iif  wild  lands  taken  \>oHsession  of  while  j  to   tell  him  that  if  h.,'  .lid  u.it   jiay 

liistatt;  .if  nature  witlmut  their  knowledge,  aji-    would  ^'ivc  the  lan.l  t.i  s.iiin'  on.'  el 
'    ■■        -    -    11     -  -fi-  -    the    '^'        1  '■■■«• • 


liilics  t.)  cases  arising  D' 

lAct.    W't'-''''^  V.  I'lrnli^M  ,■!  III.,  30  (_:.  I'.  484. 

In  ejuctineiit  for  twenty-five  acres,  the  north 
„lf  iif  till!  northeast  iiuarter  of  a  20 
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111 
ourt 
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t.i 


"ill- 
'taiii  I 


rhe    Ileal  I'miicrtyl 

e.    lOS)  liarri'il  the  I 

the  liill  '■vas 


-Hel.l,    that 
Act."  (U.  ^'  <'•.  '■ 

icd  on  rehearing,  .VC,  2,  Uo.bi.j 

+„  ohtain  convenient  aecess  t.i  the! 
*  o  their  house,  the  vhuiitifl.  o.„.| 
o..deul.latforman.\  stairway  on  tliej 
he  h  mse,  on  the  deteii.la.it  slai.lj 
1  ewa  comi><.«ed..flilauksla,,lu..j 
"Sg  resting  U1...U  the  g.-.iui..lW| 
t  at  the  hea.l  of  the  stairs  l.'^hiig 
tihwav  rested  upon  imsts  ui.ivenrmlj 

KS.>i.i.  Tlie  rat--;- 


mlyl 
staitJ 
Jopeu  to  every  one,  u.cl.i.lnig  thej 
1  1,1  there  was  no  l-ar  .ir  gate  tn 
&t^l^  entering  ouliiM-r^i 
lit  di.l  not  take  any  lirocfea., 
|Unt  m^i  ,„.„„iUe  anviiriitestagauisl 
.-Hel.l,  ri'V.jr.itil 
,-.OHi  tb 


I  plaintiff,  or  make  any  pr. 


Ilialf  .if  tl 
[it  siipei^i"' 


.,1  that  l>. 


<iu,' 
the  patentee 


00  acre  1. it, 
f  the  north 
hefore   18,37 


In  1840,  the  iilaintitt's  father,  wh.i  owiic.l  a 
hloek  of  4(M)  acres  of  Inuil.  .'.nisiHtin^  of  lots  1 
in  the  I3tli  and  I4tli  ciiiicessidii  of  U'.'lli-sley, 
oU'ereil  him  tlie  choi.'e  111  100  lu'res,  it  he  wmil.l 
live  on  it  an.l  take  care  of  the  rcmaiiiiiiL,'  300  acrcH. 
'I'lie  jilaintilV  selected  the  Miiith  half  of  I. it  I  in 
the  I3tli  coneessioii,  an.l  lived  tlnri'iiii,  taking 
care  of  the  residue  of  the  lil.i.'k,  till  l,St;4,  when 
he  H.il.l  his  KMt  a.'i'es  an.l  m.ive.l  on  to  the  ii.irth 
half  .if  this  I. it  I,  where  he  had  resiih'.l  ever 
since.  The  father  .lir.l  n  1S77,  having' dcvise.l 
the  north  half  of  this  iim  tli  half  t.i  th.'.lil'enilaiit, 
another  s.m,  iin.l  the  south  half  thereof  to  the 
lilaintiff.  The  .lefeinlaiit  claiming  under  the  .le- 
viae  eiitere.l,  wliereiipou  the  plaintitl'  lirought 
tresspass,  clainiiiii;  title  liy  possession.  It  app.iare.l 
that  the  plaintilV  lia.l  erecte.l  liuiMiiigs  on  the 
lan.l   in  (|iiestioii,  an.l  ehare.l  ami  iMiltivate.l  it, 

use  ;  an.l  since 
his  name,  an.l  he 
lia.l  pai.l  the  taxes  thereon.  The  iil.iintid' occa- 
sionally visite.l  his  filler  an.l  tol.l  him  what 
imjirovemtuits  he  was  making  on  the  lot.  The 
defendant  swore  that  in  IH71  he  was  sent  hy  his 
father  to  the  plaintitl'  t.i  reiiioiistratt!  with  linn 
for  cutting  tinilur  ami  .lestroying  the  lan.l,  and 

the  taxes  he 
II'  on.'  else  ;  an.l  that 
the  plaintitl'  iiroiiiise.'i  t.i  cut  no  more  ami  to  ])ay 
the  taxes  :  Hel.l,  ri'vcrsing  the  jii.lgment  .if  the 
('.  1'.  (2!)  C.  v.  440,)  Patterson,  ,1.  A.,  .lissenting, 
that  the  plaintitl'  hel.l  tiie  lan.l  in  .piesti.ni  as 
tenant  ;it  will,  not  as  ear.'taker  ami  aw  lit  .if  his 


,    -  'iif         iDo-    I  father,    that  there  ha. I   li.ieii   no   .leterniinati.m 

|y,(,t  the  lot,   entere.1    up.m    It    hefore     83/,  I  „f  t,,^.  ^..j^^^j^.^i   tenancy,  without   which  a   new 
Ikilt  a  limine  ..lithe  s.mth-west  part,  an.l  hve.l  ,  ,^„„^„       ,,;,,,,j  ^^^   he  ereate.l,   an.l   that  ho  was 
V,  clearing  and  cultivating  a  tew  »cres   .ami  !  theref.'ire  eiititle.l  t.i  recover.     Per  I'.itterson,  .1. 
there  aol.l  seventy-nve  acres,  all  hut  the 


li^thau  ten  yean 

covered  bv  the  structure  ashyf..ro| 
Ueof    Un^itatioustovestuitta 
•       io    n.nd  that  even  if  the  statute 

'""V^to  run  it  Vas  «topi«'l  M' /  , 
SgtheteuVearstheilefeiulaiitblj 

u  ?o  nf  carrving  out  some  worbm 
■*'     f  L,?orariy  taken  up  the  iilatl-ind 

16  L.  J.  N.  a.  104. 

,„  of  land  belonging  to  ">  »"  '"I 

•e  Taylor,  8  i".  ti-  ■'"'  ' 

T-  I   -#  rt/    V    Mnnro,  25  C.  !■ 


Ilaml  ill  ilisjiiite.     About  1 840,  she  left  the  coun- 
Itrv  ami  j. lined  the  Mormons  in  the  United  States, 
Lit  attenuaiiy  yuars  she  returue.l,  and  died  at  ; 
Jeiiel.i"  Kallsil  ahoiit  18()3.      It  remained  vacant  | 
Ltilsoiue  time  between   1840  and   185"),  when  ' 
Le  A.,  having  a  title  to  the  aeventy-five  acres 
lulilliy  I'm  took  possession  of  it,  as  well  .as  of  i 
Uetwciity-tiye  acres  in  dispute,  cut  timber  on 
an.l  uiiltiv.ated  it  and  repaired  tho  fences — 
me  twenty -live  acres    being   then  in   a  state  of 
laturi'.    He  remained  about  ten  years,  and  sold 
jri'ilitforiJlOto  the  defendant,  who  succeeded 
..:-Hel.l,  th.at  the  plaiutiflf  cl.ainiiiig  under 
K!,  the  patentee,  was  not  entitled  to  the  protec- 
lo'ii  of  C,  S.  U.  C.  c.  88,  8.  3,  amended  by  27  & 
jSVit't.  c.  29,  f.ir  I),  ha.l  taken  actual  possession 
Ithis  part  within  the  meaning  of  the  Act.   Held, 
»,  that  the  plaintiff  was  barred  by  the  statute 
Hie  action  having  been    begun   on   the  22nd 
joh.  1871),)  for  tliere  had  been  possession  for 
enty  years  after  a  discontinuance  of  possession 
the  patentee.     lieigle  v.  Dake,  42  Q.  B.  250. 

3.  Tenants  in  Common. 

ISee  Ihrris  v.  Prenfm  et  al.,   30  C.  P.  484, 

pra. 

kisim  Kennedy  V.  Bnteman,  27  Chy.  380. 

4.  Tenant  at  will. 
ie«  Bpn  V.  Byan,  4  App.  R.  563,  p.  4606. 


A.,  th.at  it  was  not  ii.'i'essiry  to  shew  ;i  sulist.an- 
tive  act  .Ictermining  tli.'  tenancy,  as  for  the  |nir- 
poses  of  the  statute  a  tenant  at  will  ceases  to 
hold  as  such  at  the  en.l  of  the  lirst  year,  and 
that  what  took  place  between  the  jilaintit}'  and 
ilefendant  was  suth.uent  to  prove  a  new  tenancy 
•at  will,     /{//(t I)  v.  /t'l/an,  4  A[t\t.  11.5(13. 


6.  Po.f.-iPi.'tioii  1)1/  or  (tiiiniiil  /{('liifivei^. 

The  plaintitr  was  jointly  intereste.l  in  the  cst.ate 
of  her  father,  who  die.l  in  IS(>5,  an.l  she  continued 
to  resi.le  upon  the  homestea.l  with  her  lirothcr, 
who  exorcise.l  sole  control  as  to  renting  .and  work- 
ing the  projierty,  up  to  within  ten  years  of  the 
tiling  of  a  bill  for  partition  : — Hel.l,  that  such 
residence  with  her  hr.ither  was  a  joint  occupation 
by  both,  and  as  such  sutficient  to  prevent  her 
right  being  barred.     Foli'i/  v.  FdIpi/,  2()  Chy.  403. 

See  Jiinkin  v.  Slronu,  28  C.  P.  498,  p.  446.3. 
Pynn  v.  liyan,  4  App.  K.  56.i,  supra. 

7.  Disputed  or  Mistaken  notnidnries. 

Held,  that  the  (ith  sec.  of  25  Vict.  c.  28,  con- 
firming a  certain  survey  in  the  township  of 
Scarboro,  had  not  tho  effect  of  divesting  any 
title  acquired  by  the  Statute  of  Limitations. 
Palmer  V.  Thornheck,  28  C.  R  117. 

■Held,  that  there  was  sutficient  evidence  of 
possession  of  the  land  by  the  defendant  and  those 
through  Vi^hom  he  claimed  to  give  a  good  title 
under  the  statute,  and  this  although  the  posses- 
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Hiim  of  a  |ii>rtiiiii  tlicrcnf  line]  lit-uii  tliat  of  tlu' 
(iwiiui-  of  tlic  ailjoiiiiiig  lot  -T)  iiiuIlt  tlie  niiwtaki' 
tlmt  it  WJiN  jLirt  of  lii.s  lot,  for  on  itH  ln'iiig  iimcit 
tuiiii'd  l>y  ii  siirvry  to  lie  imi't  of  lot  '24  it  wiih 
iniini'iliattly  ),'iviii  up  to  the  owner  thereof,  to 
whom  the  owner  of  lot'J.'ialMo  Miil)Hei|Uently  con- 
veyed it.  McCnifbii  ii  III  V.  i\'<inii)i-k;  43  (i.  H. 
214. 


8.  Kill  11/  (ir  Cliihii, 

In  ejectment  hy  iilaintillN  chiiniing  a  ]io(*Hen8ory 
titlt^  aK  hcir«  atlaw  of  one  \\..  it  ajuieared  that 
in  IHTIt,  liefore  the  f-t.itutory  period  had  claimed, 
the  owner  iiad  lirouj^iit  ejectment  aj^uinut  \\'., 
and  that,  on  ]iroof  of  an  agreement  liy  W.,  in 
Ihtll,  to  give  lip  poKHinsioii  on  demand,  and 
under  prcHSure  thereof,  a  coinprouiise  waseU'ected 
alter  the  record  liail  liccn  entered  for  trial  in 
iSTti,  liy  the  owner  paying  a  mnall  sum  of  money 
and  \V.  giving  up  po^.He^»ion,  a  written  niuino- 
randum  of  hucIi  compromise  heinjj'  drawn  up  at 
the  time  :-  ileld,  that  the  plaintlH's  could  not 
recover;  that  tin;  comniencenient  of  the  action 
of  ejectment  prevented  the  ojieration  of  the 
statute  ;  and  that  it  was  innnaterial  therefore 
that  the  plaintifl'  in  it  had  not  entered  until  187(), 
after  the  ten  yearn  rec|nired  to  give  a  title  had 
exiiired  ;  and  had  not  t'utcred  judgment  or  taken 
possession  under  a  hah.  fac.  poss,      Yuitm/  tt  ill. 

v.  /IuImh,  ti  III.,  ;u)C'.  I'.  r,u. 

See  ru'iiii  r  v.  T/mnilnd;  27  V.  P.  291,  p.  4708. 


9.  Dincontluuaiicv  of  I'oHseimm. 
See  IMijle  v.  l)uki\  42  (^  H.  250,  p.  4(i0r). 

10.  AclniiirkilijHiint  of  Title. 

In  ejectinunt,  defemhint  claiming  by  length  of 
possession,  it  ai'peared  that  \V.  S.  went  into 
possession  in  186."),  claiming  thi'ough  J.  W.,  who 
had  1k!cii  in  jKisscssion  since  184!(,  Imt  had  no 
other  title.  In  ISIil  W.  S.  released  to  his 
daughter  (J. ,  who  was  not  proved  to  have  ever 
taken  possession,  and  in  18(17  (•.  and  W.  S.  con- 
voyed to  the  defendant.  In  18(i3,  VV.  S.  being 
in  possession  signed  an  agicenient,  set  out  in  the 
report,  to  imrcha.se  the  laud  from  the  plaintiff':  — 
Held,  that  this,  being  an  acknowledgment  of  the 
plaintiff's  title  by  the  person  in  possession,  took 
the  case  out  of  the  statute,  and  entitled  the  plain- 
tiff to  succeed.  Cuhnarx.  Coc/iriuic,  41  Q.  B.  4.3(5. 

The  defendant,  who  was  held  to  have  a  title 
by  iiossession,  after  action  brought,  offered  the 
plaintiff'  §100  if  he  would  give  nini  ft  warranty 
deed  : — Held,  that  tliis  couhl  not  affect  his  title 
by  possession.     Behjlc.  v.  lhiki>,  42  Q.  B.  250. 

In  ejectment,  it  appeared  that  the  defendant, 
shortly  liefore  .she  and  those  under  whom  she 
chiinied  had  been  in  possession  for  twenty  years, 
siifued  a  written  acknowledgment  of  tlie  title 
of  the  Canada  Company,  to  whom  the  land  be- 
longed. She  stated  that  she  did  not  understand 
the  effect  of  the  instrument,  but  signed  it  as  she 
thought  it  was  for  her  own  good  to  do  so,  and 
on  the  agent's  representation  that  it  was  to  re- 
new her  claim  to  the  land  with  the  company. 
The  agent  stated  that  he  read  over  and  explained 
the  paper  to  defendant,  telling  her  that  he  came 
to  renew  the  company's  claim,  and  that  unless 


she  signed  she  Woldd  be  diHpossesMed. 
left  to  the  jury  to  say  whether  defcndant'n 
ture  was  obtaiiieil  by  fraud,  iind,  if  ho,  | 
f<ir  the  defendant,  which  they  diil  :  Mil, 
theri'  was  nothing  to  support  sui'h  a  liii<hi 
the  agent  stated  nothing  but  tiie  tiuth,  jm 
if  he  had  stateil  what  was  untrue,  tlic  j 
ment  itself,  containing  only  the  truth,  k 
no  way  prejuilice  defendant,  but  rathii  I 
her,  by  procuring  her  permission  to  rem.iin  i 
Hussion,     t'lrijiiiiiiii  V.  Win  Inn  if  nl.,  28  (     | 

In  18,'l(),  .lames  ( lra,v  took  posseMsion  nl  tl 
half  of  lot  13,  in  the  lirst  conceHsioii  d 
Hawkesbury.  He  resided  on  the  West  1 
said  lot  with  liissoiis,  anil  occisioiially  .i.s^i, 
working  the  w  hole  lot,  until  his  ilVutlj. 
occurred  in  I8."i7.  In  1847-8,  while  his.si.n 
I  was  working  the  east  half,  anil  in  pnshi 
I  .lames  (iray  devised  it  to  him  by  will,  .n 
land  was  known  as  "our  .Adam's."  jn 
j  .lames  (iray  made  a  .seeond  will,  in  win 
said  ;  "  I  give  and  devise  to  my  son  .lolm 
his  heirs  and  assigns,  A'c,  to  have  aiiij  ti 
I  the  premises  here  described  to  the  saiil 
(iray,  his  heirs  and  assigns  forever,  lint 
said  son  John  should  die  without  leaviiii 
I  issue  of  his  body  law  fully  begotten, or  tlieili 
I  of  such  issue  surviving  him,  then  in  siuli 
will  and  devise  the  said,  iVc,  to  my  bum  Tl 
(iray,  his  heirs  and  assigns,  to  have  ind  ti 
the  same  at  the  death  of  the  said  .lujin  (; 
Alter  the  father's  death  Adam  lemaiiicil  ii 
session,  and  in  18()2  he  accepted  a  coiivi' 
with  full  covenants  for  title  from  .lolm.  ()i 
September,  18(18,  .Adam  conveyed  to  .A.  i 
one  of  the  respondents,  and  !{.,  the  utiii 
spondent,  claimed  title  under  A.  .MeC,  as 
lord.  In  1874,  .lolin  died  without  knviiij 
lawful  issue,  and  on  the  .')th  .May,  lS7,"i,  Th 
(appellant)  brought  ejei^tnienl  ag.-iiiist  iv 
dents,  but  neither  at  the  trial  nor  in  tun 
any  (jueHtion  raised  as  to  the  effect  nf  ,1 
deed  :- Held,  that  .James  (ir.ay,  the  f.itli 
the  time  of  his  death  had  aci|uireil  a  titl 
lot  by  length  of  possession  :  that  iiiiiler 
I  John  (iray  took  an  estate  in  fee  with  :im 
i  tory  devise  over  to  'I'liomas  (Iray,  in  tl 
I  that  happened,  of  >Iohn  Cray  dying  wi 
ing  lawtiil  issue  :  that  .\dani  haviiii,'  ncc 
in  18(>2,  .lohn's  interest  in  the  land  by  imn 
from  him,  by  deed  of  bargain  and  sale,  ,i 
contingent  estate,  its  effect  w.ia  to  stoji  tli 
ningofthestatutu,  and  therespondeiit.sci 
setupAilain's  pos.session  under  John tn  ilu 
contnigent  estate  ;  and  that  the  ( 'ourt  of 
ccmld  not  refuse  to  entertain  the  iiuestim 
the  effect  of  .Folin's  deed,  although  iint  r; 
the  trial  nor  in  term,  (fnii/  v.  liichi'di-'l, 
Ct.  K.  431.  The  judgment  of  the  Court 
peal,  1  App.  112,  p.  2145,  reversed. 

Estoppel  by  acta  or  ccmduct  again.st  setti 
a  possessory  title.  See  Jiinkbi  v.  Sli'mui,  L'.S 
498,  p.  44(>3  ;  lioi/s  v.  Wood  ct  al.,  .39  q.  ij 
p.  44G3. 

See  also  Frnner  v.  Oiinn,  27  Chy.  63, 


11.   Other  Cases. 

See  Re  Curry,  23  Chy.  277,  p.  4138. 

See  also  Be  Taylor,  8  P.  R.  207;  % 
Doyle,  45  Q.  B.  ()5, 
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mill   l"'  iliKlx"*""'""''''     ''*M 

HHVwll'tl"''''*^''"''"'""''""  >■'"•' 

1  i,v  trmiil.  iiii.l,  il  X".  t..  tiii.l 

,  t,.  MuiiiHiit  xuch  IV  llll.llll^^l„r 
;„,l,i„KlmttUotnit\i,i....\n,,, 
what   NVii«  uiitni.',   thi  ui^tiii. 

liim.n  "I'ly  ti'"  ^'■"*\''  ";"'''"' 
,  a.'fiii'iiviit,  iiiit  iiitiici  i.i'mm 

;;v.Sr/../.n,.7,./..Wr,l'  Ih', 

,  OvaytodW  iMWHi'HHiuii  i.l  t\wviM 
i„  tilt!  tirxt  iM.iic.'KHM.M  nt  l.;„«, 
,le  r.«i.U'a  .m  tl.f  w.-.t  hMi  „, 
Hc.iis   iiii.l  «>cc:iHi.>nally  :i^si»t..l  m 

i„i.'  V't  ""*■''  ''"*  ''''"'''•  ^*'"'''' 

•  In  lH47-«,  while  Ills  SUM  .Vliuu 
u,  c.u«t  half,  nu.l  in  ,h..^.»s...„, 
,i„,„l  it  to  Inn.  l.y,  w>I1y>'"  t_l,« 
.,,  n„  ••.mi-  A.liUiis.  In  Ki„ 
'kIc  a  »*ee.,na  will,  in  «i.u'l,  he 

,::;^":{oiriwa  t..  ti.  saui  ,,.,„„ 

,  an.l  aHsigns  t.-rever.     l.ut  u  ,„y 
Hluml.l  .lie   witl.ont  leavinn  a„y 

Vlawfnllv>'^'«""'^"'"'' ''"■':'"'''"" 
,'urvivinK  Uini,  then  m  hiuWI 

etl.emu.l.  .Vo..  tomyBunUm 
.an.la.«i«n«  t..  have  ::..,;  Wl 
the  death  ot  the  Hiu.l  .luhi  (.l,>;,.  ] 
,,'«aeath  Aaan.  .■enKum•.l.lM■.«■ 
„  IWW  he  aceei-ted  a  eui.vey;ii,ce 
:,Jil'l..r  title  f,lm..lohn    .in  1:4 

^''^-fS'allirrt^tu'n; 
•simnuelitH,    aim    ';•.,,,        ,     , 

;i,U  title  iinaer  A-   MclasWl- 
74\l..l»>  •li'^'l  ^nth.m    WvmK..u' 
^u  .\  0.1  the  r.th  May.  IS..',  ll'^mu 
•.UL'ht   eieetn.enl    against  ivsi-ii- 
S   at  the  trial  n.irn,t,™«J 
,     aisea   an  to  the  etlert  nf    "Inu 
1     tint  .James  (!ray,    the  liitlnr.  at 
U,Sthhaaac,«iveaatitl,.tnthe 
,.f,,o.Hes.ion:  tl.atiuMe>'tk.w,l!,| 

I  .,r  to  Thomas  dray.  ...  the  event 
'\of.l,a,n«!."vy.lyn.«w.tl,...tW 
,e.  that  A.'an.  hav.,.;.' .vcu,,.m.lj 
r^iut.Te8ti..thela..ahyvmW 
V  £\  of  l-aryai..  a..a  sale,  a  n.niel 
Lite  it.etl-ettw.asto.toi.tl..r«n 
kt.ite  a.uUbere8i.n..ae..tso.ml.h,«t^ 

Ke    ana  that  the  ('ourtuf  Alt. 
Ce  to  entertain  the  4>H'f' "'  ^'  J 

'^j  a.u's  aeea  altho.u.l.  ..o  n..^j 
in  term      (  ntiiy.  /^r''/"'''. -.y 

,The    «agmentoftheO,,.rt,,.Ap 

IIV,  1>.  '-l-*'"''  rcverseil. 
by  acts  or  comluet  against  setting.^ 


,'«n).,  27  Chy.  63, 


f'mifer  v-  ^ 


11.  Other  Cases. 
L.,-!/,23Gby.277.1>.4138. 
1/j.  7V,!,Jor.  8  1'.  Tl.207;  Jf 
).  B.  (55. 


II,     I'KIISONAL  AnidNM. 

I.    H'liiii  Ihi'  Shitnlf  liKjiim  tit  /{nil. 

Ill  ai'tion  for  nialieicniH  ino^iee.itioii.  .Sue  ('run 
,/„//v.  Vmmhll,  'MV.  \\  4!I7, 

.Sco  ' '»'•''//  •'  "'•  V.  Ciirri/,  4  \[t[>.  H.  >')',i,  ji, 
4T0.V 

«,    Ai'f'iiiiirliilijii,,  III  iir  Piii/iiHiil. 

Til  an  aetiou  on  ii  iimmissury  notu  aet'uniliint 
iiifHilea  the  .Statute  ol  Limitations.  Kive  years 
iiur  tlie  note  was  liiaile,  ai'leiicialit  siyind  an 
iii;iei:.ii>  nt  written  on  the  note,  that  it  "shoulil 
tiiiitiiine  a  gooil  seiiirity  nut«  ilh.-.tanaing  the 
Miituti.  ot  [.imitations.'  Lcive  to  strike  out 
till'  nlea  was  relnsiil,  hut  tile  iilaiiitill'  was 
alluwia  to  [lilt  ill  il  special  iciilieation,  so  that 
till' illitJ*! ion  eoiiia  eoiiie  iqi  on  ileninrrer.  I'u.sf 
V  /I'/s'   !'•    "•    •^•''".     *•    I',  'hamh.      l>alton, 

Till'  iilaintill.  an  attoiiicy.   hiul  an  aeeoiint  for 
ciist«  against  aefeiiilant,  a  mereliant,  lor  scrviri'.s 
riiiili'.iil  liefore    ISTO,  ami   w  liieh  was  llu'irfciii- 
liiLii'il  hy  statute.      It  appeared  that  in  l.sy-J,  the 
.j.ijiitill  'lioi.Khtei'rtaingouils  fro. 11  the  aeiemlant 
Mitlmiit  any  agreement  at  the   time  as  to  how 
tlii'V  were  to  he  paid  for,  hilt  after  the  aefemiant 
hail  rt'iiilereil  Ins  aeeoiint  for  them,  the  plaintitl' 
tiiM  liiiii  or  his   elerk   that    he    hail   eiedittia   it 
awiLxt  his,  the  plaintill  s,  aecoiint.  a.nl  no  siilt- 
Kiiiicit  ileiiiai.d  was    made  upon  him   for  pay- 
mi'ut.     in   hST.")  the  plaintill  sint  dileiidant  Iun 
aciiii.l.t,  and  stated  that  he  had  eredited  defen- 
ilaiits   iu'uimiit    remleivd.        I>efi;ndant's    elerk' 
aiisWDifd,   repudiating   the    elaini,    and    addeii, 
"Trusting    ''        on  may  he  ahlu  to  make  your 
atnii.i.t  tii.t  (It   tlie  parties  against  w  l.oiii  you  got 
'w'ljii.eiit  in   the   ease,  as  well  as  the  advanees  ^ 
,,u  liy  me  ill  cash,  and  the  supplies  eliarged  to  ! 
I  vuii  siiiee  in  my  hooks  :"     llelil,  allirniiiig  the  1 
pljjiiifiit  of  the<Vneeii's  Heiieli,  (.•(!»  «,>.   H.  488.) 
I  Buitii..,  .I.  A.,  diss.,  that  upon   the  ahove  faets, 
I  anil  uiieii  tile  evideiiee  more   fully  stated  in  the 
rclHirt,  there    was    no   evidenee    ol  defendant's 
lasiiiiit  til  the    applieutioii  of    the  priee    of  the  j 
Liiiiils  as  a  payment  on   the  plaintiff's    aeeount,  1 
I  lullii'ii'iit  to  take  the  ease    out  of  the    statute.  ' 
\m  V.  I'lidri;  1  App.  K.  ."liCJ.  j 

111  Xovemher,   IStil,  ilefemlant  made  his  pro- 

Iniissiiry  note  in  favour  of  the  plaintill'  for  !<.">I0 

[l«yal)le  im  demand,  with    "interest  to  he  paid 

lattbu  rate  of  •'#10  per  week."  There  heing  other 

[(bhiigs    between    the    parties,     defendant,    in 

iMaroli,  1807,  paid  plaintiff  .i^'i.OfX)  uiion   his  iu- 

lilAtiiliiess  geiiei'ally,   and  hy  an  agreement  in 

Iwmiiig  the  plaintitl  extended  the  time  for  pay- 

lingtlii;  lialauee  hir  1,   2,   3,   and  4  years,  hut  in 

Iiltiiiilt  iif  any  instalment  tin;  whole  might  he 

liuiil  lur.    Default  having  heeu  made  ill  payment 

[oi  tlie  iiistalinent  due  in  lS(i8  the  plaintiff,  in 

K'i,  aiipivptiateil  a  portion  of  the  !?'J,000  to  the 

liscl.aige  ot  the  $510  note,   no  appropriation  of 

Ihei.io.iuy  so  paid  having  been  made  by  the  de- 

rttinlaut ;— Held,   notwithst.andiug  the  fact  that 

jtbi:  iilaintiti  on  receipt  of  the  .$2,000  had  entered 

Uitsau.e  il.  his  hooks  to  the  credit  of  the  defen- 

la.it  ge..crally,  that  he  was  at  liberty  to  apply 

tbeiiuyiuei.t  to  such  mite.     fit.  John  v.  Jiyii-rt, 

ftil.'l.y.24<J. 

,  Upon  appeal,  the  tiuding  of  Prouilfoot,  V.  C, 
mt  ^1,000  was  advanced  by  tlie  plaintiff  to  the 


ilefemlant  .ipon  a  inoit).;aK..  for  that  aiiinimt  in- 
Htead  of  .'►.-itM),  as  lontriiiUd  hy  the  ditindant, 
was  allinni'd,  hut  the  niiixtn'M  tiiiilinj;,  m  Inch  tliii 
Viirt 'haiuell.ii  had  adopted,  that  the  note  for 
,'!<,"ill(  had  lint  liriii  paid,  was  ruvumml,  H.  V.,  4 
A  pp.   li.  -^IX 


III.    .ll'IMIMKM.S   .^M(  Sl-KlIALTIFS. 

The  Mnglish  ( 'onipanit's  ,\et.  iSii'J.  makes  the 
lialiiiity  lorealU  iidelit  "in  I'Jimluid  and  Irtlaiid 
of  the  mitiiie  ol  u  specialty  :  llehl,  that  this 
did  not  make  it  a  speeialty  dilit  iti  tlin  lountiy; 
and  that  pleas  of  nevir  indeliled,  and  that  the 
debt  ilicl  lint  ai'ii  111'  within  »i.\  years,  were  there 
lore  j;n(iil.  liiiniiiln  lioiikiii'j  (  H,  [l.xiiiiliil]  v. 
Itiiliiiilils,  ;jti  (,).   |{.  •_',-)(). 

Ili'lil,  that  an  asni^iinient  of  a  jiidgmeiit  to  a 
InisteL'  fur  one  ol  tlie  iliti  mlaiiLs  w  Im  had  paid 
the  di'lit,  such  ililundaiit  luing  .■.unity  lor  anotlier 
dehndant,  was  valid,  iintw  illisianding  it  was 
made  six  ycais  after  such  iiiiyiueiit  and  when  the 
surely  s  ilireet  cause  of  aclion  against  the  princi- 
pal ilchtor  had  hceli  haiud  My  the  Statute. 
.Sniilli  \.  limn  </  ,1/,,  ;iO  (',  p.  (|;io. 

Held,  reversing  the  jiidgineiit  of  Murriaon,  ,1., 
(41  i.1  B.  ,-.(i7,i  that  sec,  11  of  ;f8  Vict,  e.  Hi,  (»., 
merely  limits  su  .  >•  hicli  iliicelly  allect  the  land 
or  iis  proceeds  to  '•  1  years;  Imt  an  aetioii  on 
a  covenant  111  a  ini.igage  lor  the  payment  of 
the  mortgage  niei  ey  may  still  he  lnoiight  with- 
in twenty  ye'i'<  iiiulei  (  .  S.  l.  (■  11.  ;ti  .\itiin 
V.  MiTiirm/        .Vpp.  li.  •J7«. 

Held,  reversing  tli.  jiiclgnieiit  of  (iwyniie,  ,!., 
(2S  (.'.  I'.  .-.Oti,)  thii*.  ^.  .  Il  ul  :its  Vict.  c.  Hi.  (».. 
does  not  apply  tn  .iidmiieiil.'.,  and  ;in  uetioii  may 
still  he  broii'.ht  tlieicon  within  twenty  years 
under  ('.  S.  I  .  C.c,  7b,  s.  ".  JinUc  v.  U'Luiinr, 
3  App.   I!.   I(i7. 

See  t'lm/K  r  v.  KiUiliir  it  ul.,  41  (),  W.  ."(t'l    p. 

34r)'.t. 


IV,  Dis.Miii.iriEs. 

[A'cc  4..'   Virt.  i\  US,  O.J 

Held,  that  under  21  Jac.  I,  ch.  Hi,  sec.  7,  an 
inlant  has  six  years  after  attaining  his  majority 
to  bring  an  action  for  work  and  lahour  performed 
by  him  during  his  infancy;  and  that  section  .') 
ot  It.  S.  O.  ell.  in."),  in  no  way  interferes  with 
such  right.      Toiilur  v.  t'uiwtl,  4H  (^  B.  230. 

\'.    TkUSTKKS   or  AdKNTS. 

.See  TviisL  and  Loan  Co.  v.  Chirki,  ,S  App.  R. 
42!»,  p,  44r)<J. 

See  also  CUtnicvon  v.  ('iinqilull,  27  Chy.  307  ; 
J,'e  Ooff,  8  P.  R.  92. 

VI.  Akrk.vks  ok  Interkst. 

See  Wfii/ht  v.  Mun/an,  1  App,  11.  G13  ;  revers- 
ing S.  C.  24  Chy.  457,  p.  21C(i. 


Vll.    MiSC'KLLANEOU.S  CaSES. 

New  trial  granted  on  jiaynient  of  costs,   to 
enable  plaintiffs  to  give  evidence  of  a  waiver  of 
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■m- 


.Hi' 


the  condition  in  a  policy  as  to  proof  of  loss,  where 
a  nonsuit  would  be  eciuivalent  to  a  verdict  for 
defendants,  the  six  months  having  exi)ired  within 
which  the  action  must  be  commenced.  Cameron 
et  al.  V.  The  Monarch  Ansurancc  Co.,  7  C.  1'. 
212. 

Order  made  alh  'ing  a  sujipleniental  answer 
to  be  filed  setting  up  the  Statute  of  Limita- 
tions. Seaton  v.  Ftuinck,  7  P.  R.  146.— Chy. 
Chamb.  — Stephens,  Referee. 

Held,  that  filing  a  replication  pending  a  motion 
+0  dismiss  is  no  answer  to  the  motion,  the  prac- 
tice here  being  different  from  that  which  pre- 
vails in  England  ;  nor  the  mere  fact  that  the 
plaintiff's  claim  will  be  barred  by  the  Statute 
of  Limitations  if  the  bill  be  dismissed.  Fin- 
neynn  v.  Keman,  7  V.  R  385.— Chy.  Chamb. — 
Blake. 

Action  against  water  commissioners  of  Ottawa 
for  negligence  causing  death — Special  limitation 
of  six  months  in  their  charter  held  to  supersede 
the  twelve  months  given  by  C.  S.  C.  c.  78,  b,  4. 
See  Cairns  v.  Water  Coinmin.noners  of  Ottawa, 
25  C.  P.  551,  p.  3972.    . 

See  Trotter  v.  Corporation  of  the  Citij  of  To- 
ronto, 29  ('.  P.  3()5,  p.  3974  ;  Attorney-O'enei-alv. 
Walker,  3  App.  R.  195,  p.  4703. 

See  also  Sullivan  v.  Corporation  of  the  Town 
of  Barrie,  45  Q.  B.  12  ;  Wation  v.  Lindmy,  'Zl 
Chy.  253. 


LINE  FENCES. 
See  Water  and  Water  Courses. 


LIS  PENDENS. 

Where  a  fictitious  suit  is  brought  for  the  pur- 
pose of  registering  a  lis  pendens,  an  application 
to  remove  the  bill  will  be  refused  unless  there  is 
a  direct  admission  of  the  nature  of  the  suit  by 
the  plaintiff;  but  where  the  alHdavits  clearly 
shew  this,  an  order  will  be  made  directing  an 
early  hearing.  Jameson  v.  Laimj,  7  P.  R.  404. — 
Chy.  Chamb. — Blahe,  on  Appeal  from  Holmested, 
Referee. 

L.  created  a  second  mortgage  after  a  bill  ha<l 
been  filed  to  foreclose  a  prior  incumbrance  on 
the  same  land  : — Held,  that  the  mortgagee  in 
such  second  mortgage  took  subject  to  the  lis 
pendens,  even  though  the  service  of  the  bill  had 
then  not  been  effected  ;  and  a  1)ill  filed  by  him 
to  redeem  the  prior  incumbrancer,  after  a  final 
foreclosure  in  such  suit,  was  dismissed  with  costs. 
Rob»on  V.  Argue,  25  Chy.  407. 


LIVERY  STABLES. 

Since  the  31  Vict.  c.  30,  s.  33,  O. ,  as  amended 
by  32  Vict.  c.  43,  8.  22,  transferring  the  power 
of  reflating  and  licensing  livery  stables,  &c., 
in  cities  to  the  board  of  commissioners  of  police, 
and  the  36  Vict.  o.  48,  s.  3.S6  (now  R.  S.  O.  c. 
174,  ■.  416),  making  it  their  duty  to  exercise 


their  power,  and  repealing  all  acts  incoii 
therewith,  by-laws  previously  passed  by  i 
ations  for  the  purpose  have  been  rendei 
operative  ;  and  a  convictiim  under  such  a 
waf  tlierefore  (luaahed.  Jieyina  v.  Hi,ii 
Q.  B.  214. 


LOST  DOCUMENTS. 

See  QriETiNO  Title."  Act. 

* 

LUNATIC. 

[.SW-  4'i  Vict.  c.  M  ().] 

The  power  of  the  court  to  appoint  a  gi 
for  ii  lunatic  is  unaffected  by  34  Vict,  c 
15,  <>.  ilcDvnnhl  v.  Heard,  13  L.  ,1.  X.  i 
— Chy.  Chamb.— Stephens,  Referee. 

Before  the  court  will  declare  a  person 
tic  it  will   in  geuenil  recpiiru  medical  tcs 
to  the  fact.     Re  Fh  mining,  13  L.  .J.  X.  ; 
—Chy.  Chamb.  — Promlfoot. 

Funds  were  becineathed  to  trustees,  and 
the  cestuis  (pie  trust,  it  w,as  stated,  hai 
declared  a  lunatic  in  Scotlaml,  and  a  cur 
bonis  of  tlie  estate  of  tlie  lunatic  was  a]i]ii 
Tlie  lunatic  was  not  absohitely  eutitliil 
fund,  and  the  trustees  ai)plie<l  to  tli(3  cci 
liberty  or  instructions  to  remit  the  fund 
curator.  Tlie  court,  under  the  cirounisi 
refused  to  make  sucli  direction,  and  on 
reference  "to  tlie  Master  to  iiKpiire  and 
(1)  whether  .A.  (,'.  in  tlie  petition  iiifii 
has  been  found  and  adjudged  a  lunatiu  i 
ing  to  the  law  of  Scotland  ;   (2)  whttliej 


in    the    petition    named    has    been 


■11 'I 


(/•/( 


curator  de  bonis  of  the  estate  of  tlk- 
A.  C,  and  if  so,  whether  he  has  giv 
rity  for  the  proper  application  of  any 
of  the  said  M.  A.  0.,  and  the  njit 
amount  of  such  security."  Re  ('In 
Chy.  37(5. 

Held,  affirming  the  decree  of  S[)raj(f,'e 
lowing  Gunii  v.    Doblo,  15  Chy.   (),'),"), 
Lean  v.  Orant,  20  Chy.  7(),  that  a  sale 
by  a  mortgagee  who  had  obtained  a  lii 
of  foreclosure   of  real  estate  of  a  iiinat 
on  its  face,  could  not  beiiuestioiiud  \\\ 
a  prior  formal  defect  discovered   a  ii 
years  aft'M'wards.     The  committee  of  the 
filed  a  bill  of  redemption  against  the  ii 
the  representatives  of  the  jiurchaser 
under  a  final  order  of  foreclosure,  ami 
committee  who  executed  the  mortgage, 
that  the  mortgage  was  executed  Ijefure 
given  security.     The  olijection  to  the 
was,  that  the  attestation  clause  of  the 
zai.ce  filed  by  H.  was  not  signed  liy  an 
of  the  C(nirt.     It   ap])Bared,   liowever, 
affidavits   of  justification  were  duly  swi 
each  page  of  the  mortg.age  was  authentii 
the  signature  of  the  Chancellor  :   -Heli 
Vict.  c.    19,  which  provided  fr)r  securi 
given,    was  only   intended    to  apply 
where   the  committee   was    apiioiiituil 
master,  and  not,  as  here,  by  the  court,  \\ 
a  discretionary  power  to  authorize  a  c" 
to  act  before  giving  security.     Held,  a 
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.eneali«g  all  acts  incusistent 
,Tevio«8ly  va«««'^^•y'■'7'.^'• 
^,,8e  have  been  remlov.Ml  m- 
r.  .:.f;nn  iiwler  such  a  byhw 


onvicti"!!  uii 


i/i.>r..,r,  44 


uiETiN-o  Titles-  A.t. 

LUNATIO. 

ee  43  Vict.  c.  M  O.] 

^  the  curt  t..  arvoi"*  a  guar.lim 

.'ourt  will  <^«'^^'^'-"  •\v''7';'\ 

,re!.eral  require  n.ea.caUe. 


in  a  luiu- 
itini'inv 
N.  S.   111'. 
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the  security  was  only  against  the  niisaiiplication 
of  tlio  personalty,  au'l  was  not  ilirecteil  against 
ft  iiimtgage  executed  under  the  authority  of  the 
court.  Held,  also,  that  the  requireinents  of  the 
statute  as  to  security  were  only  directory,  and 
that  a  failure  to  comply  therewitli  would  not 
invalidate  acts  ilone  by  a  person  who  had  been 
actually  appointed.  Shatf  v.  Craw/on!  et  al.,  4 
App.  371. 

See  Miller  v.  Milk,;  25  Chy.  224,  p.  4094, 4 113. 

See  also  lie  Jtainhill,  8  P.  11.  202. 


MALlCIOUfJ  ARREST,   PROSECUTION, 
AND  OTHER  PROCEEDINOS. 

I.  Malicious  Arrest. 

1.  lieasonahk  and  Prohaltle  Cause,  4(5 13. 

II,    M.VLICIOfS  CKr.MIN.\LPROCEEI)INCia,4t)13. 

III.  New  Trial  i\  Arriox.s  for— .9("f  New 
Trial. 
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'/,v  fleiiuiiiin;, 

\,  _-l>routlfoot. 

^;iir^'sc!itWl,anda<.un,t,.. 

^V:^  S^olXly  eutitl!..!  to  tje 
was  not  „„,  .•  ,,1  til  t hi;  i'""i't  t"t 
,e  trustees    PP^u.lt^^,,^,,^ 

.structM.ns^to^.u^^^^^^^ 


lie  court, 


,uvke  such  .Urectu.u.  an 
lie  M 
A.  *' 


,(\  (irileveila 


trthe'"Master  to  inquire  an,!  rq:'" 
*'  ■    in  the  petition  m^uimd 


'     ^'       1   n.lhidt'ed  a  luuatiu  awM- 

H'    'Hh'      tate>.rth.'UM 

It  80,   vvii     ,•  „f:,,,,  ,if  auv  miiMVS 
pvoper^app^a^;;-,^  ,,>,,,     , 

t3;  sturity."      ne   CLui^'-,^ 


,i„ii  the  decree  of  Spra,^«e,C.W- 


inniuii 
ln\ 


,,  Thecm  u^-ofth.W«| 
'^^'  'omr  tion  aj^^vinst  the  u.ortg»p«,l 
,„„f,. fives  of  the   yuiu\.ii,ti  ■ 


Iwards. 


Icutatives 


iilH..tlul 


to  authovijw  :>; 


cmiirairt 


Uary  power  to  aiuuou... 
tore  giving  security,     nei  , 


I.  Malicioi's  ARiirsT. 
1.  Reaaouahle  and  Probable.  Cause. 


|cuiaiiv^=  -   f       •,„,„re,  anil  H.w, 

Inal  order  ^  the  n'"''t«^'>^'--*^'*l 
I  ,vho  executed  the  n>  hh  ^  ,,,| 
lnortgagewasexect'I.U^^^^^^^,l 

Iiritv.      lh«  objection  j 

^'he^ttestationcUuse^     1^ 

lut.     It  i^l'V?'"^^'^'  ,.„  anlv  sworn,  4 
lof  iustification  ^eie    "  j 

of  the  mortgage  was   "thu>       ,,, 

LeoftheChancelhr^^.'J^^^^^^^^^^^ 
fo,  which.  If'^ledn-^, 

L  only  in  «-^«;^^  ^^^    litll  hy  tM 


Where,  in  an  action  for  malicious  arrest,  the 
facts  are  uncontradicted,  the  (juestion  of  reason- 
sl)le  ami  jirobable  cause  must  lie  decided  exclu- 
sively by  the  judge.     The  action  at  the  trial  was 
i  treated  as  one  for  malicious  arrest,  and  in  that 
view  a  nonsuit  was  entered.     In  term  it  was 
,  amied  that  the  action  was  really  one  of  trespass, 
[  and  that  the  whole  case  should  liave  been  left  to 
1  the  jury  as  such,  but  the  court  held  that  it  was 
I  too  late  to  urge  this.     Donnelhi  v.  Bawdeu,  40 
.B.  GU. 

II.  Malicioi's  Crimixal  PROrEEinNfJS. 

In  laying  an  information  against  the  plaintiff, 
[  the  defendant  only  intended  to  charge  him  with 
i  having  unlawfully  carried  away  a  saw,  and  stated 
liactstd  the  magistrate  which  merely  amounted 
|tj  a  charge  ol  trespass,  i)ut  in  drawing  the 
liiitiirmatidn  the  magistrate  of  his  own  accord 
|»1  the  word  "feloniously,"  which  word  the 
|detcndiint  did  not  know  the  meaning  of  :— Held, 
Ireversing  the  decision  of  the  County  Court,  that 
limiler  these  circumstances  an  action  for  malicious 
Iprusecntiou  would  not  lie.  Remarks  as  to  the 
Iproiier  course  to  pursue  in  drawing  an  informa- 
Ition.    Roiin-s  v.  Hassanl,  2  App.  R.  507. 

A  spike  having  been  found  driven  in  between 

toe  rails  on  defendants'  line  of  railway,  plaintiff 

i  arrested  on  suspicion  of  being  the  guilty 

party.    The  evidence  against  him  was  that  he 

tk\  teen  seen  on  the  day  the  act  was  supposed 
J)  have  been  committed  lounging  about  the 
pilway  bridge  and  tracli.  early  in  tlie  afternoon 
jet  two  or  three  hours,  and  that  his  boots  M'ould 

lake  prints  corresponding  with  the  footmarks 
Ibottt  the  place.  Plaintifr  having  been  acquitted 
Vugut  an  action  against  defendants  for  malici- 

W  prosecution,  and  the  jury  having  given  him 
OO  damages,  the  court,  (jousidering  the  insuffi- 

lent nature  of  the  evidence  against  him,  refused 

^interfere  with  the  verdiv;!,.     Hagerty  v.  Great 

r«(«ni  R.  "'  Co.,  44  Q.  B.  319. 


The  first  count  of  a  declaration  alleged  that  one 
K.  f.'vlsely  and  maliciously,  and  without  reason- 
able or  pndjable  cause,  issued  a  warrant  against 
plaiiititl' on  a  charge  of  I'rauil,  itc,  and  that  de- 
lendiint  falsely  and  maliciously  and  without 
reasonable  or  probable  cause  jirosecuted  the  same, 
and  caused  the  plaintitf  to  be  arrested  and  im- 
pri8(Uied,  alleging  the  trial  and  the  acijuittal  of 
plaintiff  ami  the  termination  of  the  proceedings. 
The  second  count  alleged  that  clefendant  falsely 
and  maliciously,  &c.,  iii<licted  the  plaintiff  on 
j  said  charge,  and  caused  him  to  be  tried  thereon, 
alleging  as  before  his  acquittal,  &c.  : — Held,  that 
i  under  the  lirst  count  the  warrant  under  which 
:  plaintiff  was  arrested  should  have  been  })roduced, 
'  or  evidence  of  a  search  and  itj  loss,  to  enable 
secondary  evidence  of  its  contents  to  be  given  ; 
but  as  such  .seuonclary  evidence  was  given  at  the 
trial  without  (d)juctioii  an  idijection  taken  for  the 
tir.st  time  in  the  rule  nisi  was  too  late.  A  similar 
(dijection  taken  in  the  rule  nisi  as  to  proof  of  the 

information,  uven  if  such  pi f  were  necessary, 

was  for  the  same  reason  held  to  be  too  late. 
Held,  that  und  jr  the  second  count  proof  of  such 
documents  was  not  necess  iry.  Held,  also,  that 
the  ]ilaintiH' was  not  hound  by  the  day  of  ac(|uittal 
as  stated  in  the  record  thereof,  being  the  c(nn- 
niission  day  of  the  assizes,  lint  might  shew  the 
actual  d.'iy  on  which  it  took  place.  Helil,  also, 
that  the  .Statute  of  {.imitations  coninienced  to 
run  from  the  date  of  acipiittal,  when  the  pro- 
ceedings liecame  terminatecl,  before  which  the 
plairtiff  h.id  no  right  of  action,  and  not  from  the 
date  of  iirre.«t.  Hold,  also,  that  the  evidence, 
set  out  in  the  report,  was  sutlicient  to  connect 
defendant  with  the  arrest  ami  prosecution  of  the 
plaintiff",  and  to  shew  that  he  acteil  without 
reasona))le  and  jirnhalile  cause.  Craiidall  v. 
Crawlall,  .SO  C.  P.  407. 


See  7V 


v.    U'rhjht,  4-1  Q.  n.  240. 


:maliciously  in.jurin(j  property. 

Defend.ant  B.   had  buried  a  child  in  a  grave- 
yard near  the  remains  of  his  own  father.     The 
coniidainant  Xiclud  had  a  parcel  of  ground  which 
the  sexton  of  the  church  had  appropriateil  to  his 
exclusive  use,  without  any  authority  from  the 
incumbent  or  churchwardens.     The  complainant 
subseiiuently  extended   his  fence,   by  the  like 
consent  of  the  sexton  only,  and  enclosed  more 
ground,   so   that  the   fence   crossed  diagonally 
over   the   grave   of    I  lie    chihl.      Oefondant   re- 
monstrated,   but    (d)taining    no    redress,    or    a 
removal  of  the  fence,  proceeded  to  remove  it 
himself.      In   ju-ocess  of   doing  so   he   broke   a 
marble  pillar  of  complainant's  fence,  for  which 
he  was  aummoned  before  the  police  magistrate 
of  St.  Thomas,  for  "wilfully  and  maliciously" 
I  destroying  a  fence  under  sec.  20  of  32  &  33  Viet, 
'cap.  22,  D.     He  was  lined  .SIO,  and  ordered  to 
pay  for  the  damages.     From  this  conviction  de- 
I  fendant  appealed  to  the  (ieneral  Sessions: — Held, 
I  that  although  defendant  was  guilty  of  trespass, 
:  for  which  he  might  be  nuilcted  in  damages  in  a 
I  civil  action,  he  was  not  liable  to  a  fine,  and  that, 
I  acting  under  a  claim  of  right,  the  act  was  not 
necessarily  malicious.     Iie<jlua  v.   liradshaw  et 
al,  13  L.  J.  N.  S.  41.— Q.  8.— Hughes. 

See  Reyina  v.  Davidson  et  (d.,  45  Q.  B.  91, 


*'*»^*-, 
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MANDA^rUS. 
I.  Whkn  it  Liks. 

I.    To  Build  /iridj/fn,  4615. 

II.   To  CorNTY  .JlDfiES  OR  OFKII'ERS,  4015. 

III.  To  Sessions,  4015. 

IV.  To  MusitiPAL  Corporations  and  Offi- 

<'EK>,  4(!15. 

V.  To   (Jolle(;e  of    riivsiciAxs  and   Hvh- 
<)EONs,  4(il(). 

I.  When  it  Lies. 

1.   To  littihl  lii-iihjes. 

Held,  reversing  the  jiulgmeut  of  the  Queen's 
Bench,  (41  Q.  B.  ;i81,  p.  2211.',)  thatas there  were 
other  bridges  iiver  the  river,  the  (juestioii 
whether  a  Ijriilge  aliouhl  be  erected  at  this  par- 
ticular spot  was  a  matter  within  tlie  discretion 
of  the  county  council,  witli  which  the  court 
should  not  interfere,  livonk-it  v.  The  Corpora- 
tion of  Hnldimthd,  3  App.  K.  73. 


conviction  made  by  him  under  the  Ten\|ii 
Act  of  1804,  where  the  by-law  and  coiiv 
were  open  to  grave  objections,  which  hml 
taken  on  the  trial  before  him.  lii'<jiint  v 
44  Q.  B.  17. 

Mandamus  to  finally  pass  a  railway  Ixm 
law  refused,  where  the  assent  of  the  electm 
been   i>rocured  by  bril>ery.      lie   LtiiKjihm 
and   tilt   Curixini/iiiii    of  Arthur,   45    ().   | 
This  case  has  been  carried  to  appeal. 


V.  To  College  of  I'hvsicians  and  Sin,, 

Mandamus  to  restore  name  of  medion! 
titioner  wliich  liad  been  improperly  reiniivei 
the  register.  Rnjina  v.  Culleije  of  Pliysicitii 
Siirijeons—He  McConndl,  44  C^.  B.  140. 

To  register  a  practioner  registered  in  Kiu 
See  Ni'i/ina  v.  ('iilleiie  nf  I'hiiMcians  undSu, 
—lie  M<dlory,  44  Q.  B.  504. 


II.  To  CoiNTv  Judges  orOffiueks. 

Mandamus  does  not  lie  to  command  a  judge 
of  the  County  Court  to  alter  his  adjuilication 
upon  matters  within  his  jurisdiction.  Where, 
in  an  action  for  wrongful  dismissal  brought  in 
the  I'ounty  Court,  the  plaintitl'  recovereil  a  ver- 
dict for  .'#50,  and  tiie  judge  refuseil  a  certilicate 
for  full  costs,  a  maiidauuis  to  the  judge  and  the 
clerk  of  the  court  to  tax  such  costs  was  refused. 
Voolicdii  V.  Jluutcr,  7  P.  B.  237. — C.  L.  Chandj. 
- — G  Wynne. 

AN'liere  a  defendant  neglects  to  appear  to  a 
specially  endorsed  writ  in  an  action  on  a  pro- 
missory note,  tlie  plaiutitf  is  entitled  to  sign 
judgment  without  tlie  proiluction  ot  the  note  ; 
and  a  nmndanuis  was  granted  to  the  County 
Court  to  sign  such  judgment.  /)(  rt  Oliri  r  v. 
Fryr,  7  I'.  H.  325.— (.'.  L.  Chamb.-  Hagarty. 

Mandamus  ordered  to  County  Court  judge  to 
sign  an  order  for  payment  of  reward  for  appre- 
hension of  a  horse  thief.  In  n-  lioliinmu,  7  P.  R. 
23y.— C.  L.  Chamb.     (Jalt. 

The  court  refused  a  mandamus  to  the  junior 
judge  of  the  county  of  Wellington  to  proceed 
with  the  recount  of  votes  under  41  Vict.  c.  6, 
8.  14,  J).,  as  lieiiig  a  nuitter  not  within  its  juris- 
diction, but  belonging  to  [)arliament  alone.  //( 
re  Centre  Weill njtun  Election,  44  (J.  B.  132. 


111.   To  Se.ssiuns. 

Order  of  Sessions  as  to  costs  on  (juashing  con- 
viction, right  of  8ul)se(iuent  .Session^j  to  make 
— Mandamus.  .*>ee  //(  re  l{n,-<h  ami  the  Cori>ora- 
lion  of  the  Villdiie  of  liol/caifijeon,  44  (i,  B.  199. 

See  Jieijiud  \\  Smith,  35  Q.  B.  518,  p.  3484. 


MARITIME  COURT. 

The  owner  of  the  dredge  Xithmhde  wi 

I  debted  to  the  petitioner  for  services  perl< 

I  on  board   the  said  dredge,  and  this  canst 

instituted    against   the    dredge    to    reciivei 

amount  <lue.     The   owner  of  the  dredge  s, 

as  a  defence  that  a  dredge  was  not  a  sli 

vessel  within  the  Maritime  Jurisdictiim  A 

1877,   and  that  the  Maritime  Court  of  Oi 

had   no  jurisdiction  in  rem.  : — Held,   tliat 

'  Maritime  Court  had  no  jurisdiction.     Tin  ' 

,  (/((/(',  15  L.  J.  X.  S.  2()8.— M.  C.  — Mackeii'i 

Held,   that   the  court  has  no  jurisiliotic 
respect  of  claims  that  accrued  before  tliB  ii« 
matiou  bringing  into  force  the   Maritime  J 
of  Ontario,     lie.  the  Tin/  Kate  Mofl'utt,  15 
N.  S.  284.— M.  C— Mackenzie. 


MARRIAGE. 

1.  Sci.  Fa.   and   Revivor  in  Case  of. 
SciRi  Facias  and  Revivoh. 


MASTER  AND  SERVANT. 

I.    CoNPHAfT  OF  HlUIN(i,  4010. 

II.  Entiling  away  Servant,  4018. 

III.  Dismissal,  4018. 

IV.  Liability  of  Master  for  Aits  »\ 

LOW  vServants,  4018. 

V.  Miscellanou.s  Cases,  4018. 


Errata. 

[On  line  49,  j)age  2235,  for  the  words  " 
a  bad  plea,"  insert  "  Held  a  good  plea".] 


IV.    To   Ml'MCIl'AL 


Coki'orations 

t'ERS. 


and   Offi- 


I.  Contract  of  Hirixo, 


i      The  plaintiff,   when  a  few  months  oli! 
The  court  refused  a  mandamus  to  the  mayor  j  taken  by  the  defendant  his  uncle,  a  faiuici 
of  a  municipality  to  issue  a  distress  warrant  on  a  :  he  oontiuued  to  live  with  him  and  workc 


mam 


m 


,  liim  uni^ur  the  Temv^unue 
;  the  l.y-l'^w  ana  conyiotmu 
,  ol.juctions,  wlucU  h,.l  Ww 
I  before  Uim.     An/""' ^^ '"'!/. 

.ally  pass  a  railway  bonus  l,y. 

bribery.      «"    '^'i'!'!'",:'  l'' 
I  carrie.l  to  avi-eul. 

.kVhvsu'IANS    am-   Srii.;F.ONS. 

restore  name  of  medi,.,!  v.ac- 
Abeeniiui.r..l.erlyreuu.v..,ltr,mi 
,;„„  V    O'lleiieql  I'll IIM-Miu, and 

,ractionerreKi8tere.\in\:.igliu„l. 
4  li.  B.  5G4. 


\RrriME  COURT. 

,.f  the  are.lge  Xlth.^.lnh  was  in- 

\H  tia-r  for  services  v..tnnn..l 

rnre:i.e.anatln«cau..«, 

at    t\ie    dredge   to    recover  the 
Vit-ueroftbedro,lgo..t«v 

J  V  „  ilreilsje  wab  not  a  siuv  ur 

^;:eMii^imeJu'-i.aicti.mAotoi 

.  ^1     \  vritiiue  Court  ot  Oi.tum 

,t   the  >1<^";    '";  ..Hel.l,    that  the 

N    S.  •2(i8.-^I-  C.-Mackeiuif. 
the  court  has  no  jurisaictim.  iu 
[.  **"  Hvit    vccrue.l  before  tlie  vmola- 
r'     t  !  f m-ce  the   Maritime  Court 

I.e.— Mackenzie. 


MAlUUAdK. 

,      AND     HKVIVOR    INCaSKOF.-*M 
„U    FM-tAS  ANl.    HKV.VOU. 


luAcr  OF  Hiuis«.  -tf.lf.. 

l-INa  AWAY  SERVANT,  4C.1S. 
llSSAL,  4()18. 

lurvo.  MASTER  KOR  An.  or hL 
Iw  Servants,  4b is. 
1eM.anu<;s  Cases,  4(!18. 

Errata. 
o.?-!-^    for  tlie  words  "  HeRj 

i^S''H;wagooavWM     1 

|l.  Contract  OF  Hirin". 

Itiff.   >*!{«".  "^  •";;,"«    a  farmer,  anJ 

1,1  to  live  with  luni  aiu 
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4G18 


fftnii,  though  without  any  contract  of  hiring,  | 
until' lie  was  twenty-six  years  old,  wlieii  tliey 
(luarrelled  and  the  plaintitl'  was  turned  otl". 
\v'beii  the  jdaiutif!  was  sixteen  defendant  told 
him  if  he  beiiaved  well  he  slioiild  have  what  was 
left  at  the  deaths  of  defendant  and  his  wife,  and 
ht;  8iil)8eiiueiitly  made  a  will  in  i)l;iinti(V's  favor, 
Imt  wliich  when  they  (luarrelled  after  the  wife's 
lentil  he  destroyed.  The  iilailltilV  then  sued  de- 
iCiulaiit  for  the  value  of  his  services  during  tlie 
three  years  succeeding  his  attaining  his  majoiity. 
It  al'liearing  that  during  tlie  last  three  _vearH  he 
hid  "crlied  the  farm  on  shares  with  defeiKhiiit, 
liid  received  his  share,  and  tliat  during  such 
iieiidd  no  claim  was  ever  niaile  for  the  three 
vears  in  question  :  -Held,  tliat  the  relatioiisliip 
"if  master  and  servant  never  existed  between  tlie 
nrties  so  as  to  entitle  tlie  i>laintit!  to  recover. 
!Ln.>'v.  /V.y.,  ;28C.  1'.  .V.)8. 

In  18()H,  the  i>laintiH',  whose  husband  had  left 
lit,,  was  hired  by  the  defendant  as  his  liouse- 
tee'iier  at  i?10  a  month.  He,  however,  never 
uiiid  her  anvthing  as  wages,  but  gave  her  -S.SO  a 
,„„nth  for  liousekeeiiing  expenses,  etc.  In  1875 
theliliiii't'tt'   who   for  some   time   previcuis  had 


It' niiuiiLin,     •■  ■ --  1-- 

eeiicoliaiMilug  with  the  defend'int,  went  through 
lie  foriii  of  marriage  with  him  and  lived  with 


1 

tut'     H'lH'""     •■-■--- ---Q- 

luni  as  his  wife  until  1877,  having  the  full 
lifiietit  of  his  earnings  and  position  as  his  wife,  ^ 
when  they  ([uarrelled  and  separated.  It  aji- 
,».iued  tiiat  the  husband  was  alive,  of  which 
ikteiidaiit  was  ignorant,  and  of  which  the 
viifc  stated  she  also  was,  but  that  she  might 
have  a.sccrtained  the  truth  if  she  had  so  de- 
siieil.  The  plaintifl"  having  sued  the  defeu- 
jaiit  for  wages  for  the  six  years  previous  to  the  , 
commencement  o''  the  action  :--Held,  that  she 
could  not  recover,  for  that  the  marriage  and  sub- 
seiiuent  conduct  of  the  parties  put  an  en<l  to  any 
previously  existing  relationship  of  master  and 
[  servant.     WilL-iiison  v.  LmvMm,  28  ( '.  V.  tiO.S. 

On  the  '27th    November,  187."?,   the    i>laintiff',  | 

idwresiiled  at  Toronto,  wrote  to  the  president 

[oithe  defendants'    company   at  Montreal  sug- , 

I  gestin)^  their  entering  into  the  marine  business,  i 

I  ami  offering  his  services  as   manager;  and  on 

I  receiving  a  favourable  reply  asking  what  salary 

Ik  would  require,    on    the    Kith    Deeeinber    he  ^ 

I  wrote  stating  that   he  would   accept   a  named 

[smu,  and  was  willing  to  enter  into  an  engage- i 

Inieii't  for  three  or  live  years.     On  the    lOtli  De- 

[ttiulier,  the  defendants  replied  stating  that  they 

I  i;.rol  to  pay  the  salary   named,    "the  engage- 


when  it  might  reasonably  be  inferred  from  the 
evidence  that  such  services  were  jierformed,  not 
under  the  contract,  but  with  a  view  of  getting 
it.  Foiiirr  \.  The  llminl  ('iiiinilidii  fii-i.  Co.,  29 
C.  P.  3")3. 


Tl.  Enticino  away  Servant. 

I'laintifl' sued  defendants  for  enticing  and  pro- 
curing certain  of  his  servants  to  desert  his 
service,  and  the  evidence  at  the  trial  established 
that  the  parties  were  in  plaintitt's  service,  and 
were,  with  the  exception  of  one  of  them,  in- 
duced by  defendants'  malinger  to  leave  : — Held, 
fcdlowing  Luinley  i:  (lye,  28  Q.  1!.  21(),  that  the 
plaintitr  was  entitled  to  recover,  and  that  the 
measure  of  damages  was  not  eoiiHiied  to  the 
loss  of  services,  bnt  that  the  jury  were  justified 
in  giving  ample  coinpensatioii  for  all  damages 
resulting  from  the  wrongful  act.  VlaintifT,  while 
obje<!ting  to  one  of  the  parties  going,  said  he  did 
not  know  that  he  would  trouble  him  if  he  did 
leave.  Held,  that  this  did  not,  in  law-,  amount 
to  a  permission  to  leave  his  service,  llficitt  v. 
Till'  Oiildriu  Cupiiir  /.iiililniiiri  lind  Co.,  44  Q.  B. 
287. 


[.■  lit  to  he  for  a  period  of  not  less  than  three 
vciis. "  to  which  the  plaintitl"  replied  accepting 

'J'he   correspoii- 


I  t:.i  salary  and  appointment.      , 

1  .iv:  .e  shewed  that  the  plaintiff's  duty  was  to  be 

lit  Montreal,  at  which  place  the  plaintiff  was  to 

|ltsii!e,  and  that  the  business  usually  commenced 

iearlv  in  the  year,  at  which  time  the  plaintiti" 

invested    their  cimimencing   it,    stating    that 

ieVoiild  then  be  prepared  to  begin,  and  wouhl 

je  ihiHu  soim  after  New  Year's  :— Held,  that 

fte  priiper  construction  of  the  correspondence 

te,  that  the  contract  was  for  three  years,  and 

(icummence  from  the  beginning  of  the  follow- 

bgyear,  namely,  1st  .Tanuary,  1874;  and  that 

Ue "fact  of  the  plaintiff  being  paid  for  a  month's 

irvioes  rendered  iu  Toronto  at  the  re<iuest  of 

lefemlants'  manager  prior  to  that  date,  on  the 

Visot  the  salary  agreed  upon,  could  not  have 

Be  effect  of  making  the    contract    conunenee 

Vmthe  first  of  such  prior  mouth,  especially 


III.  Dismissal. 

Where,  in  an  action  for  wrongful  dismissal 
brought  in  the  County  Court,  the  jdaintitf  re- 
covered a  verdict  for  ."?.")(>,  and  the  judge  refused 
a  certificate  for  full  costs,  a  mandamus  to  the 
judge  and  the  clerk  of  the  court  to  tax  such 
costs  was  refused.  CooHran  v.  Hantir,  7  P.  K. 
237.— C.  L.  Chamb.--0 Wynne. 

i"!ee  also  Blnko  v.  Kirl-pd/rick,  27  Chy.  86. 


IV.   LiAiiii.rrv  ok  Master  for  Acts  of  Fellow 
Servants. 

Hold,  that  a  master  may,  among  other  duties, 
delegate  to  another  the  duty  of  selecting  fellow 
workmen  or  servants,  and  tliat  in  such  a  case  the 
master's  obligation  is  limited  to  the  exercise  of  a 
reasonable  care  in  selecting  a  eomiietent  person 
for  such  purpose.  Wilnan  v.  Iluiiie  H  <il,,  30  C. 
P.  542. 

In  an  action  against  dofeudanta,  the  owners 
of  a  vessel,  for  einploying  ineonipetent  sailors, 
whereby  an  accident  ha]ipeiied  to  the  plaintiff, 
it  a]>)ieared  that  the  <lnty  of  hiring  the  sailors 
had  Ijeen  delegated  by  the  owners  to  the  cap- 
tain, a  competent  person  for  such  purpose,  and 
that  he  had  hired  the  men  in  i|uestioii  :— Held, 
that  the  defendants  were  not  liable.     /!>. 

Plaintiff,  as  an  employee  of  defendants,  was 
sent  by  the  foreman  of  the  works  to  excavate 
earth  from  a  bank  below,  while  others  were 
loosening  it  from  above.  While  so  engaged  a 
;  (piantity  of  earth  fell  down  upon  him,  ami  broke 
his  leg  ; — Held,  th.at  defendants  were  not  liable, 
and  a  nonsuit  was  onlered.  O'SuUipanv.  Victoria 
R.   W.  Co.,  44  Q.  B.  128. 


V.    MlSCELLANKOlS  CasES. 

Under  the  Masters  and  Apprentices'  Act  a 
magistrate  has  no  jurisdiction  to  award  the  pay- 
ment of  wages.  In  re  Perrin  and  Xeil,  !)  L.  J, 
218.— Q.  S.— Hughes. 
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Plaintiff  delivered  particulars  under  the  com- 
mon couiita,  tlie  last  two  items  of  wliicli  were 
for  salary  from  March  1875  to  March  187(!,  and 
from  March  18"()  to  March  1877  respectively. 
A  summons  was  taken  out  to  amend  the  particu- 
lars, the  groun<l  taken  being  that  under  the 
common  counts  a  claim  could  not  be  made  for 
■wages  not  yet  due  : — Held,  that  the  particulars 
■were  incorrect,  and  that  defendants  were  en- 
titled to  have  them  iimended.  iVon/cii  v.  Date 
PaUiit  Stn'l  Co.,  (i  T.  1{.  276.- C.  L.  Chamb.— 
Dalton,  v.  (J.  A-  P. 

See  also  liogvrx  v.  Ultmaii,  27  Chy.  137. 


MEDICAL  PRACTITIONERS. 

I.    AVTHOBITY  10  pHAtriCE,  4()19. 

II.  Liability  for  Neoliuenoe,  4620. 


to  the  proper  authorities  here  to  admit  h 
registration  on  payment  of  such  fees.  J/,iji 
Cij/lr(/e  of  I'/u/gkiaim  mid  Siirijeuus  of  (i/,, 
—Re  MullonJ,  44  Q.  B.  564. 

R.  S.  ().  c.  142,  s.  42- -Conviction— Distill 
between  "M.U."and  "M.C.P.S.,"  as  inqj 
registration.     See  Heifma  v.  Tefft,  45  Q.  ]5, 


I.  Authority  to  Practice. 

A  conviction  for  practising  medicine  without 
license  or  being  registered  as  a  medical  practi- 
tioner, under  K.  S.  O.  c.  142,  s.  40,  omitted  to 
add  "for  hire,  gain,  or  hope  of  reward,"  and  it 
did  not  appear  tliat  the  defendant  had  appeared 
anil  pleatletl,  and  that  tlie  merits  had  been  tried, 
and  that  the  defendant  had  not  appealed,  or  that 
the  conviction  had  been  affirmed  on  appeal  ;  so 
that  the  32-33  Vict.  c.  31,  s.  73,  was  not  appli- 
cable : — Held,  that  the  conviction  must  be 
(juashed.  A  conviction  should,  if  possible,  state 
the  facts  necessary  to  Ijring  it  within  that  section, 
and  it  should  not  l)e  drawn  up  until  tlie  four 
days  for  giving  notice  of  appeal  have  elapsed. 
Mvifntu  v.  yy(-.«(V,  44  (>.  B.  51. 

One  C.  was  convicted  in  18()!)  fpf  manslaughter, 
ami  sentenced  to  five  years  imi)ri8oniiient  in  the 
penitentiary.  Before  its  expiration  his  sentence 
was  remitted,  and  in  1874,  after  the  full  period 
of  sentence  hail  expired,  he  applied  to  defendants 
for  registration,  and  was  duly  ailmitted  and 
placed  on  the  register  as  a  bachelor  of  medicine. 
At  the  time  of  his  application  for  registration 
the  secretary  ■was  not  aware  of  his  conviction, 
and  the  applicant  was  not  asked  any  questions. 
Subsequently,  in  1875,  on  ascertaining  the  fact, 
l)y  direction  of  the  defendants,  and  without 
notice  to  C.,  the  secretary  erased  his  name  from 
the  register: — Held,  1.  That  C.  had  clearly  been 
guilty  of  no  false  or  fraudulent  representation 
within  37  ^'ict.  c.  30,  s.  3!>,  O.  2.  That  the  case 
was  not  within  sec.  .34  of  that  Act,  which  referred 
to  a  conviction  for  felony  of  a  person  already 
registered.  3.  That  in  any  case  he  could  not  be 
legally  removed  from  the  register  without  notice 
and  an  opportunity  of  being  heard,  (^uiere  as 
to  the  true  meaning  of  sec.  34,  and  remarks  as 
to  the  hardship  which  it  might  work.  A  manda- 
mus was,  therefore,  granted  to  restore  his  name 
to  the  register.  linjiHa  v.  CoUei/e  qf  IVii/siciiins 
ami  ,Sitiye<Jii-i  of  OiiUtdo. — lie  McCoiinell,  4<i  Q, 
B.  14(). 

A  luedical  prfictitioner,  registered  in  England 
under  the  Imperial  Mediciu  Act,  is  entitled, 
-without  examination,  to  practise  in  Ontario,  on 
payment  of  the  proper  fees  ;  and  that  though 
iiis  registration  in  England  has  been  after  July, 
1870 ;  and  a  mandamus  will  therefore  be  granted 


II.  Liability  for  Necilihenck. 

In  an  action  against  a  surgeon  for  nialpia 
one  of  the  medical  men  called  for  the  [ih 
stated,  though  not  in  terms  condemning,'  i 
dant's  treatment  or  alleging  negligence  tli( 
that  he  would  have  pursued  a  different  to 
but  the  weight  of  evidence  shewed  cluai-l\ 
the  course  of  treatment  pursued  by  the  ditJi 
was  such  as  would  have  been  adopted  l)y  im 
men  of  competent  skill  and  good  standing 
profession  : — Held,  that  there  was  no  evi 
of  negligence  to  submit  to  the  jury,  and  a  iw 
was  entered.  FieltiK  v.  Ihahcrjord  el  id. 
P.  113. 


MERGER, 

Quiere,  whether  the  taking  of  a  .sjii; 
security  from  one  of  two  joint  delitcus 
simple  contract  will  operate  as  a  iiu  rger 
whether  Loomis  et  al.  v.  Ballanl  et  al.,  7  ( 
366,  can  be  followed  since  Sharpe  c.  (iililis, 
16  C.  B.  N.  S.  527,  and  Booler  i\  ilay(,r( 
19  C.  B.  N.  S.  76.  Curne  v.  Houi/ins  ,t  „ 
Q.  B.  601. 

See   Commercial  Dank  v.  Muir/iewl,  12 
39,  p.  3039. 


MINES  AND  MINERAL  LANl)8 


I.  Conveyance  OF  Mineral  Rioirrs  on 
BY  Municipal  Councils— iVce  Way 


See  Stuart  v.  Baldwin,  41  Q.  B.  44(i,  \\ 
Williams  v,  Jenkins,  18  Chy.  536,  p.  30i7 


MISNOMER. 

Wrong  spelling  of  a  party's  name  is 
sufficient  ground  Tor  refusing  an  onler  wli 
idem  simaus.  Vance  et  al  v.  U'nii/,  .3  L.  i 
C.  L.  Chamb. — Richards. 

See  Hibbert  v.  Johnston,  1  Q.  B.  40;i,  \\. 
Grant  v.  Taylor  et  al.,  2  Q.  B.  407,  ii. 
O'Donohoe  v.  Donovan,  41  Q.  B.  591,  p.  :!li 


MISTAKE. 
I.  In  Rendering  Vi^rdict— fty  Verdi 


In  inserting  proviso  in  deed  for  making 
on  non-payment  at  the  day  nanieil  -See  j 
V.  McCarroll,  38  Q.  B.  487,  p.  3409. 


4C20 

lorities  here  to  admit  liim  to 
,ment  of  such  fees.  /';i.''"'v. 
(,,«  Olid  Siinjeuns  oj  Onkim, 
Q.  B.  564. 

4'>_. Conviction— I  listiuction 
ami  "M.C.P.«.."asi'"Rvins 
Xjlna  V.  Tejit,  45  (i.  V.  144. 

ILITY  FOR  NKULiaK>;(E. 

rain8ta8UV«eonf«»-mali.va.tice 
:.»!  men  called  fov  tlie  i.lmutiff 
ot  in  terms  conilemuiug  dufun 
or  alleging  negligence  tliuieiii, 
ave  im'-s"*^'^'^  difterentcnurso; 
jf  evidence  shewed  clearly   kat 
.atmentimrsuedbythed.t.udaut 
,ld  have  heen  adovte.i  by  mwlical 
;„t  skill  and  good  standing  in  tlw 
elil   that  there  was  no  evuleiice 

,J,mittothejury.a»'/=Y"rp 
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MERCIEK. 

ether  the  taking  of    a    sv^cialty 

one   of  two   joint  del  .tors  on  »  , 
,ctwill  operate  an  a  merger  a,j,l 
nisetal.  r-.  Ballard  et  .i .    ,  i}.  B. 
"lUedsinceSlm-i.e<-.».>>'l«^'a, 


S.  0' 


76. 


treil  since  .:iiuwi'-  ■  ■  ■,  :  ,' 

>7    andBooler  r.  Mayor  lU 
Citrrie.  v.  Huuii'"''"!  "'■<*• 


ercial  Bank  y.  Muirh.n,l,Vl(n 


_  AND  MINERAL  LANDS, 

L.EOF  MINKKAL  RlUUTS  ON  Roam] 

NiciPAL  Councils— See  "  ^^ ■ 
,  V.  Baldwin,  41  Q.  B.  44(i  p,4103;. 


MISNOMER. 

Lelling  of  a  party's  name  is  uot. 
eiL  refusing  an  order  wl.,, 

t       Vance  etidv.  U/.'i/,  .H..  J.  W 

ti)  —Richards. 

[v.  Z>o)iowa»,  41  U- «•  •^•"'1'  ' 


Omission  to  insert  in  an  agreement  for  sale  of 
Isiiil  tiiat  the  vendor  should  pay  off  incumbrance 
—See  I'urkiniiou  v.  CkndinniiKj,  29  C.  P.  13, 
p.  44:w. 

Onnssion  to  affix  seals  to  policy  of  life  insur- 
ance  -  !^ee  Wrii/ht  v.  Sun  Mutual  Inn.  Co.,  '2d  C. 
P.  •2'Jl,  P-  4573. 

Oiuissiou  to  provide  in  a  lease  for  arbitration 
jjg  to  the  terms  of  renewal  lease — See  Dawson 
y,Ufa/,aw,  41  y.  B.  532,  p.  4r)i»5. 

Audit  of  account  by  county  auditors  under  a 
mij<ij)j)relieiisioii  of  the  judgment  of  the  court 
—Effect  of.  See  Hfi/noliU  v.  The  Corimratiun  of' 
thr  (Jountii  of  Ontario,  30  C.  P.  14,  p.  4()3."). 

The  jury  found  that  defendant  when  he  gave 
tilt)  mortgage  supposed  the  debt,  as  security  for 
part  of  which  his  mortgage  was  given,  to  be  only 
<60  000  : — Hehl,  upon  the  evidence  set  out  in 
the  report,  that  the  finding  of  the  jury  that 
Jefeiulaiit  supposed  the  debt  to  be  Sl)(),0()l),  was 
wholly  immaterial,  as  the  mere  fact  that  he 
thiiugiit  it  was  only  that  amount  could  not, 
uuiler  tlie  circumstances,  relieve  him  from 
liability  upon  the  mortgage  either  wholly  or 
iiartialiy.  The  Merchants  Bank  v.  BoMwick,  3 
Apii.  H.  24. 

In  entituling  papers  in  wrong  Court— See  He 
Kwfloii,  Ekrilun,  -MQ.  B.  139,  p.  'Mo-2i  -V.  C, 
41Q.  B.  310,  p.  2736. 


MISTAKE. 

UEBiKaVruBicT-SeeVEEma 

Lg  proviso  in  deed  f..rmaki,^M 
tment  at  the  day  uanie.1  -S.e  ISu^ 
P,  38Q.B.48^,p.34b9.  1 


MONEY, 


The  president  of  a  bank  in  a  foreign  country, 
wliiise  liusiiiess  it  is  to  deal  with  money  therein. 
though  not  a  lawyer,  is  an  admissilde  witness  to 
;  pnive  the  law  of  that  country  as  to  what  is 
immey  there.  Thf  Thint  Xational  Bank  of 
Ouwjo  V.  Cuihy  (ft  a  I.,  43  Q.  B.  58. 


MONEY  COUNTS. 

Mortgage  of  a  mortgage — i'roviso  to  be  void 
Liiniaynient,  but  no  covenant  to  pay  : — Held,  no 
[action  would  lie  on  the  common  counts.     See 
IWman  v.  Ih/land,  22  Q.  B.  202,  p.  232!). 

l.ialiility  of  corporations  for  money  paid  by 
Uliiiiitiff  on  bills  drawn  by  them  ultra  vires  and 
bmlorswl  for  their  accommodation  by  plaintiff. 
l^t:  ISrurkrilli'  ami  Ottawa  R.  IT.  Co.  \' .  Canada 
lHodmlR.  II'.  Co.,  41  Q.  B.  431,  p.  3228. 

Agreement  to  accept  and  pay  order  of  W.  for 
iMicyin  pliiiiititrs  favour — Subsequent  payment 
ltd  \V.  —  IJight  of   action   on    common   counts. 
mtkn  V.  Cwdall,  44  (l  B.  3!)8,  p.  4350. 

I'ayment  of  nott;  to  defendant,  under  tho  be- 
|ieithat  it  bad  been  assigned  to  him,  with  a 
inttgage  for  one  of  the  instalments  of  which  the 
lote  was  given,  whereas  it  had  been  transferred 
Buthinl  party,  to  whom  plaintifl'  was  afterwards 
iompelled  to  pay  it.     I'laintitl"  held  entitled  to 

ituver  hack.  Cht'snvij  v.  St.  John,  4  App.  H, 
',  p.  4475. 

I  Right  to  recover  on  common  counts  for  money 
pumlerhuihling  contracts.  See  "  \Yokk  and 
piK,"  pp.  4155,  4183. 


M0RT(1A(}E. 

\.    CONTKACT.S  OF  MoKT<»A(JE. 

1.   MortijiKje  or  Purchanf, 

(a)  (Icnerallij,  4()23. 

(b)  AlmoUiti'  Cnnri'ijanir,  with  Contract 

to  Jie-conrri/  or  Rf-imrchase, 
462.3. 

II.    EQUITABLE  MoRTOA(}F.S,  4d24. 

III.  Payment  and  Di.scHAHdK,  4()24. 

IV.  Rnmrs  and  LiAnn.iTiF.s  of  the  Partie.s 

AND  THOSE  Claimino  undek  Them. 

1 .  PoKxi'umoii  (f  I'roiiirti),  4624. 

2.  Bijihtx    if     Morlijai/i'c     to     Maintain 

Artion><,  4624. 

3.  Jiii/htu  iind  LinlHlitlfs  (f  Purchaxei'a  of 

the  Ei/iiifi/  (;/■  Ri'di'iii/ition,  4624. 

4.  Hecowrij  if  the  Mortijmje  Money. 

(a)  Hi'jht  to  Cidl  in  the.  Whole  on  De- 

fault,  4625. 

(b)  Interest,  4626. 

(c)  Time  of  Payment,  4626. 

(d)  Ineundirance  if  Title,  hoio  far  a 

Defence  to  Mortijiujeii  for  tlie 
Piirrha.v  Money— See.  Sale  t)F 
Land. 

5.  Application  nf  /nun ranee  Moneys,  4626. 

V.    A.S,SI(}NMENT  AND  TkaN.SFER. 

1.  Rlijhtx  of  the  Pnrtie.i  lifter  Assignment 
—Xotiee,  4626. 

VI.  Several  MoKT<iA(iE.s,  4627. 

VII.  Sale  under  Power  of  Sale,  4628. 

VIII.  Redemption  of  MoRniAftEs, 

1.  Jfii/ht  barred  liy  Lapse  of  Time,  4628. 

2.  Bills  to  Redeem. 

(a)  Costs,  4628. 
IX.  Foreclosure. 

1.  Parties,  4628. 

2.  Decree. 

(a)  Foreclosure  or  Sale,  4620. 

3.  Final  Order  and  Decree,  4629. 

4.  Openin;/  Foreclosure,  4629. 

5.  Other  Cases,  4()29. 
X.  Sale. 

1.  When  it  will  he  Directed,  4629. 

2.  Other  Cases,  4()30. 

XL  Proceedings    in  MoRTO.wiE   Suits    in 
Equity. 

1.  Takinij  Accounts,  46.30. 

2.  Stayimj  proceedimjs  on  payment,  4630. 

3.  Other  Cases,  46.30. 

XII.  Eight  of  Hkir  or  Devisee  of  Mort- 
OAUED  Estate,  4631. 

XIII.  Appointment  of  Receiver  in  Mortgage 

Cases— iSVf  Receiver. 

XIV.  Power  of  Tru.stees  to  Mortgage  Trust 

PK0PEKTY—.S'(-e  Trusts  and  Trustees. 
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T.  Contracts  of  MoRniAfJE. 

1.    Miirl(jniie  nr  Piirclinni'. 

(a)  Oi'tiernt/j/, 

The  liill,  which  was  filed  in  187(),  1>y  the 
children  and  lieirM-atlaw  of  .T.  W.  R.,  alleged 
that  the  deceased  had,  in  18<)l,  conveyed  certain 
real  estate  to  his  brother  I.  N.  R.,  n])on  the  ex- 
p  ess  triiat  that  he  wonld  advance  him  81,000, 
and  hold  tlie  iiro|ierty  as  security  for  the  repay- 
ment of  that  sum  with  interest  ;  that  lie  never 
did  .advance  that  sum  ?  that  J.  W.  R.  died  in 
187'2  :  that  T.  X.  R.  died  in  1874.  having  devised 
this  |)ro])ertv  to  his  son  :  that  the  trusts  ujion 
which  it  had  been  conveyed  had  ))een  fultilled  ; 
and  sought  an  account  of  I.  N.  R.'s  dealings 
therewith.  The  defeudanta,  the  executor  and 
executrix  of  T.  X.  R.,  set  uj)  an  absolute  sale, 
and  relied  on  the  Statute  of  Frauds  and  the 
Statute  of  Limitations.  It  was  |)roved  at  the 
hearing  that  immediately  after  the  execution  of 
the  deed,  which  was  an  absolute  conveyance  of 
the  lands  in  question  for  !?(i,000,  subject  to  cer- 
tain morti.'ages,  I.  V.  R.  had  gone  into  )>osses8ion  : 
that  parties  applying  to  J.  W.  R.  for  the  ])ur- 
ch.ase  of  lots  were  told  by  him  that  he  liad  sold 
the  property  to  1.  N.  R.'  C.  R.,  a  son  of  J.  W. 
K.,  swore  tliat  his  father,  being  in  <lirticulties  in 
18r>l,  I.  N.  R.  told  him  (C.  R.)  that  he  would 
take  an  assignment  of  the  property,  pay  off  cer- 
tain mortgages  tlicreon,  advance.!.  ^^'.  H.. SI, 000, 
and  reconvey  it  at  any  time  on  payment  of  ad- 
vances and  interest.  In  a  letter  to  ('.  R  in 
180"),  .T.  W.  R.  said  that  in  writing  to  I.  N.  R., 
he  iiad  denieil  that  "  the  sale  was  in  any  other 
light  than  that  in  wliich  yon  ])laced  it.  *  *  I 
also  asked  him  if  he  is  willing  to  relin(|uisli  the 
pro))erty  on  receiving  liis  .advances."  An  .account 
rendered  to  T.  N.  R.  was  jiroduced,  dated  Sep- 
tend)er  lO,  I8(>3,  lieaded,  "J.  W.  R.,  Debtor. 
Amounts  paid  for  you,"  composed  of  items  which, 
it  was  .alleged,  formed  the  puich.ase  money  of 
the  itremises  in  ([uestion.  On  the  S.Srd  February, 
180"),  I.  X.  R.  wrote  to  .1.  n'.  R.  in  reply  to  a 
letter  from  him,  "  T'ay  me  my  advances  <as 
agreed  with  ('. ,  and  you  can  have  your  ](ro]ierty. " 
Proudfoot,  V.  <'.,niale  a  de<M"ee  directing  an 
•account,  and  .allowing  the  jilaintiffs  to  redeem 
the  lands  on  ])ayment  of  tiie  amount  due  to  the 
defendants  in  rc.'<|)ect  of  advances  made  :  Held, 
Bl.ake,  V.  C,  di.ss. ,  that  the  evidence,  which  is 
more  fullyset  out  in  the  report  of  the  case,  shewed 
th.at  the  tr.ansaction  was  a  sale  ;  and  the  decree 
was  reversed.  Blake,  V.C — Although  under  all 
the  circumstances  he  would,  on  the  evidence, 
h.ave  formed  .a  conclusion  adverse  to  the  plain- 
tiffs, yet,  held,th,it  parol  evidence  was  admi.ssible, 
and  he  was  not  ))re])arcd  to  decide  .against  the 
judgment  of  the  Vice-(  'hancellor,  who  was  placed 
in  .a  so  much  more  advantageous  jiosition  for 
determining  the  weiglit  to  be  attached  to  the 
evidence.  I'er  Patterson,  .T.  A.,  oral  evidence 
was  not  .admissil)le  to  vary  the  deed.  Per  Bur- 
ton, J.  A.,  the  evidence  of  C  re(iuired  cor- 
roboration under  'W  Viet.  c.  10,  ()..  and  was  not 
corrobor.ated  in  any  material  particular.  None 
ft  at.  v.  Ifklrii  ct'al.,  .S  Apj).  R.  'M).  Since 
affirmed  in  the  Supreme  Court. 

<b)  Ahnohile   Cunvpunnre,    with   Contract    to   Be- 
i-oinvfi  or  Jfe-piirchnsf, 

See  Wells  v.  intehie,  i\  O.  S.  13,  p.  599 ;  Olaas 
V.  Fred-letoii,  10  Chy.  470,  p.  1962. 


II.    Egt'ITABI.E  MORTOAOKS. 

An  ecjuitable  mortgage  by  deposit  of  title 
ha<l  been  created  for  !?l,0()Oby  a  son  in 
of  his  mother,  who  had  advanced  him  th.r 
The    nn)ther   subsecjUently    delivered    tin 
deeds  to  the  ]iarty  in  favour  of  whom  a  voh 
settlement   had   bten   created,    but    it   wi 
intended  to  be  a  transfer  of  the   81,000 
the  mother  :— Held,   that  the  effect  of  tl 
livery  of  the  deeds  Mas  to  extinguish  tlic 
on  the  land  for  the  .*>1 ,000,  and  th.at  in  a 
declaring  tlie  settlement  void  iis  ag.ainst  err 
the   boncfioiary   under  the   settlement  \vi 
entitled  to  any  lien  in  rea])ect  of  this  ,ui 
I'roudfoot.  V.  C. ,  diss.       Moxunt   v.   .1/, 
2fi  Chy.  43.5. 


Til.  Pavmknt  anh  DisfiiAROT;. 

This  court  will  not  order  a  fi.  fa.  agaii 
insolvent  mortgatror  whose  estate  has,  at' 
has  obtained  a  ilischarge.  been  ve-convc 
him  ;  although  it  may  be  that  the  luuri 
would  be  entitled  to  call  upon  tlie  niortu.i 
release  his  e(iuitv  of  redemption.  Sm 
Elliott,  25  Chy.  51(8. 

See  .also  McLennan  \.  MeLemi,  '21  ( 'h\ 
Dilke  y.   Donijhdi  et  a  I.,  5  App.  R.  (13. 


!    TV.  Rioins  ANn  Liahilitiks  ok  ihf.  Vm 

j  AXh  TIIOSK  Cr.AlMINO   UNKKI!  TIIKM. 

I  1.    Posnenshni  of  P rope rt  ij . 

i      Held,  th.at  notwithstanding  the  oniissi 
the   re-demise   cl.ause,    it   sufficiently  ny] 
from  the   provisions  of  the   mortijaLri'  itscl 
the  rules  and  regulations  of  the  plaiiitill's' 
pany  that  it  was  the  intention  of  the  jiaitii 
the  defendant  should  retain  ]>ossessi(iii 
fault,    and  the  iilaintiff's    should,    tlicrcl 
enjoined  from  disturbing  tln^  defendant': 
sion  until  such  default.     Superior  Sar 
Loon  Soeielij  v.  LncHi,  44  Q.  H.  iO(!. 


2.    P/i/lit.s  of'  Mortijoijee  to  Monitoin  .].■ 

i 

Although  a  purchaser  from  the  iiKirt 
the  eipiity  of  redemption,  covenants  witl; 
I  p.ay  off  the   mortgage  debt,   this,  owin 
:  want   of    privity,    affords   no    ground 
!  mortgagee    jiroceeding   against    tlic   ]im' 
either  at  law  or  in  eijuity,  to  compel  1 
jierforni  his  covenant.    Chirkmn  v.  Seuit 
373. 


3.   Pi(/lit.s  and  LiahiliticK  of  Pinrliaxir.s 
Ei/iiiti/  of  Pi-ilenijiUnn. 

The  purchaser  of  an  equity  of  rcileiii] 
Lands,  pending  foreclosure,  who  has  laiil 
plaintiff,  is  imt  entitled  to  an  assigiini(.iit 
mortg.age  debt  ;  he  can  only  deniaml  ,i  m 
fince  of  the  premises,  or  a  discharge  of  tin 
ji('<ge.  T/ionipnon  v.  MeCorlliij,  V.',  I,.  .1 
22().  — Chy.  Chamb.  — Ste})hen8,  AV/i/ve. 

See  Clarkson  v.  Scott,  25  Chy.  373,  sup 


Wi']^^ 


T^. 


iTABI.K  MoRTOAdKS. 

rtiiairebv  deposit  of  title  ileeds 
for  ««l,000by  IV  Hon  in  fi.v„ur 
,  haa  a.lvai.cc;l  hin>  tlmt  smn, 
.oouentlv  aelivere.1  tlu-  title 
.  in  favour  of  whom  a  voluntary 
„,.„  creatca.  Imt  it  wus  i,„t 
"t'l'n.fer  of  tho^*l,000  .In.  to 

.1.1,    tllilt  the   effiM't   nf   thr   ,U.. 

,l8  \va8  to  extiiig"i>'l>  tl,.' claim 
„„  «1 ,00().  ana  that  ui  a  a.rrw 
.lenient  voia  as  af^amst.naiturH 
un.ler  the  aettkmient  was  m.t 
;„  vpsiiect  of  this  iininuut. 
f'^^'^MLnrt    V.    .irvW./,, 


,YMF.NT  ANP  PlsniABOK. 

ill  not  or.ler  a  f^.  fa.  ■■vpvi.ist  an 
;^,or  whose  estate  has,  alter  e 
"  aisohar;.'e,  >>een  ve-ooiiv,. y..,!  to 
'it  niav  he  that  the  inmtwp.e 
,J5  oc;vlluvontl.emort^:.p.vto 
mity   of  reaemptu.u.      .^»»'h  v. 


4625 


MORTGAGE. 


4G26 


4.    lifcovcrii  of  the  Morli/anc  Moneij. 


•27  t'hv.  34 1 


/„s,7  ,-/.,5Al>l'.  l^-«"^- 


•  S,.  T.UWUTIE'^OVTHF.VUMIF.* 

ioseCi-atmisoun-dkuthi-.m. 

t  „„twithstanaing  the  oniissinn  .i 

last  e  intention  of  tluMKntu.s,lnt 
.tsh.mia  retain  poss..ssmn  mit.l  .le. 


o/ 


MorUioW''  to  Mo,„l<un  Arth.<,: 


,>„r..h.iser  from  the  iii.)rti;a..»r  otl 
;'  Cm  tion,  covenants  with  him  to 
,f  veaewvtio  ,      ^„  ,^  I 

^:,;::;i:ntr"&-'v...i^'..ni.,| 


"    Eui'inj  of  ]h>hwpt,w. 

fteht  ;  he  ^''"  ' ."  L^.i,ivri;e  of  tlum"rtJ 
\son  V.  .Vco«.  25  €hy.  373,  m^ 


(a)  /!"(■,'/'''  to  ('(ill  III  till'  Whole  on  Difaidt. 

l'|)(in  (lofault  in  i)aynient  of  an  instalment  in 
a  mortj,'iVj^e>  tliu  mortgagees  sued  for  the  wliole 
,11110111't  of  the  mortgage  money.     Tlie  mortgage 
iiuriii'i'tea  to  l)e  umler  tlie  aet  respueting  short 
(iiriiis  of  mortgages,   '27   it  '28  Viet.   e.    'M,   hut 
iiHUihi'r  1()  of  tiio  see(Uia  sehedule  was  oinittoil  ; 
ami  it  t'ontainea  a  eovonant  (not  following  tlie 
statutory  form)  that  (ui  default  in  the  ]iaymeiit  ■ 
of  any  """^  instalment  or  any  part  thereof,  the 
whole  uupaia  pr'iicipal  and  interest  sliouia  im- 
inetliately  heeome  due,  aii<l  that  he  (the  mort- 
„;uf(i|.)  would  pay  the  same  forthwitli  should  the 
miii't"a!,'ees  so  rei(uire,  without  demand.      1  )efeii- 
(laiit  jiaid  into  court  the  amount  actually  due  for  | 
the  instalment  of    principal    and    interest,   and 
iiieaileil,  on  e(|uital)le  grounds,  that  the  residue, 
ii|'2,,V)0,  was  the  hal.aiicc  of  the  purchase  money 
,it  laiiil  hoiight  hy  him   from  tlio  pluintill's  for 
:»I4,00(1,   of  which   defeudaut  had  paid  .■? I , .")0()  ; 
and  that  the  sum  claimed  ahove  that  paid  into 
oiiiirt  was  elaimed  only  hy  way  of  forfeiture  for] 
the  default;  and  he  prayed  for  relief  from  such 
forfeiture  and  for  a  stay  of  proeeediiigs.      Upon 
this  |iloa  issue  was  joined  ;  and  at  the  trial  the  ' 
mortgaj;e  was  put  in  .-viid  all  the  faets  alleged  in  | 
the  I'lea  were  proved  :-Helil,  in  the  Cimrt  of 
(,l„eeu's  Beuch.  (4'2  (,».  H.  '228,)  Wilson.  .1.,  diss.,  j 
that  such  relief  might  hi^  granteil  under  (i.  O.  | 
4ill,  which    is    not    eontiiied    to    suits  for  fore-  > 
closuiv,  and  a  verdict  was  entered  for  ilefeiidaiit. 
Hilil,  in  this   court,  allirming   that   judgment,  ' 
withiiut  deciding  whether  (i.  (J.  4(!1,  applied  to 
suits  fill   redemptiiMi  or  entitleil  the  defendant 
to  relief  in  an  action  at  law  on  the  nicirtgage   - 
that  ilefeiidant  was  entitled  to  succeed,  on  the, 
'rouiiil  that  the  e<piitalile  ])lea,  upon  which  the  1 
|ilaintiffs  had    ehoseii    to   join    issue,    had  been 
iirovetl,  and  no  amendment  having  heeii  asked  ■ 
for.  the  defendant  was  strictly  entitled  to  a  ver-  \ 
iliit.    Kuinavks  as  to  the  lax  system  of  pleading 
[  irfiiucutly  adopted    in  joining  issue,   when  the' 
1  iiui'stidU  is  really  one  of  law.     (Jmere,  per  Moss,  ! 
H',  J.  A.,  whether  the  Court  of  Chancery  has  i 
fyowertd  grant  relief  in  such  a  case,  cither  hy 
virtue  (if  (i.  (•.  4()1,  or  its  inherent  jurisdictiini 
t'lvheve  against  penalties  ttr  forfeitures.      Tiihc 
,\l.  V.  Iliiiloii,  3  App.  H.  ."),S.     Sec  also  S.'C, 

[:r.  1!.  i!H). 

Adecree  was  made  in  this  suit  for  foreclosure, 

i«ii(laday  fixed  for  payment  of  the  moneys  due. 

[The  iiKirtgage  purjiorted   to  he   under  the   act 

iR.«iieetiiig  short  forms,  27  &  '28  Vict.  c.  ,11,  hut 

fill  lien  lit  ininiher  1()  of  the  second   schedule,  it 

Ictiitaiiied  a  covenant  that  upon  default  in  pay- 

ilieiitof  any  part  of  the  interest,  the  principal, 

lirhich  was  payahle  on  the  1st  of   August,  1870, 

jhoiild  forthwith,  at  the  option  of  the  mortgagee, 

[k  line  (layahle  ;  and  that  the  mortgagor  would 

Ipiiylliesanie  forthwith  after  such  clefault.    (5efore 

ihe  day  named  for  payment  the  huildiiigs  mort- 

jaged  were  Imnied,  and  !?1,0(K)  of  the  insurance 

louty  was  applied  hy  the  mortgagee,  Vo  whom 

te  iiohey  had  heen  assigned,  on  the  luortg.age 

!oount.    A  new  account  was  then  taken,  ami  a 

lewilay  was  fixed  for  redemption,  or,  in  default, 

:closui'e  :  -Held,  that  the  O.  ().  4(>l-4()'2,  ap- 

lied,  notwithstanding  the  covenant,  and  that 

lefemlant  was  entitled  to  an  order  staying  pro- 

'«iliiig8  until  the   Ist  August,    1870,    on   the 

*iud  that  the  $1,000  so  received  was  more 
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than  sutlleient  to  p;iy  the  arrears  of  interest  and 
costs.  (Ifiiniiil  V.  liiini,  ~  \\  W.  liSl.— Chy. 
Chamh.— Stephens,  Jfrfrri'i'  ;  Spragge. 


(h)  /iiteri'.it. 

In  a  partition  suit  the  mortga.i;i  H's  of  im  un- 
ilivided  share  hecame  the  purchasers,  hut  they 
did  not  pay  the  purchase  nicMiey  into  court  until 
long  after  the  day  named  in  the  .Master's  report: 
-Held,  that  the  mortgagee,  thouyh  a  party  to 
the  suit,  was  entitled  to  interest  at  the  rate  re- 
served in  the  niortgai;e  until  notice  of  such  pay- 
ment into  cinirt.  McDniniil  v.  .Ur/h  ruiiil,  7 
V.  H.  4.57. — Chy.  Chamh. — I'roudfoot  on  .appeal 
from  Stephens,  Iht'irci-. 

Held,  reversing,' the  decree  of  Proudfoot,  V.C., 
(24  Chy.  4.")7,)  that  it  is  unnecessary  to  plead 
the  Statute  of  Limitations  in  mortgage  suits  to 
prevent  the  recovery  of  more  than  six  years  ar- 
rears of  interest  in  taking  the  aeeoiiiits  hefore 
the  master,  .as  the  liling  a  cljspiitiiig  note  is  sulK- 
cient.      Wrhjhtw  Morton,  1  App.  Pi.  tilS. 

See  also  ir;/.v.)»  v.  Cini/il,,-!/.  S  V.  It.  l.-)4; 
Tni.tf  and  Loan  Co.  v.  Kirk,  8  P.  |{.  '20,1. 


(c)    Tlinr  of  Pitfiini'nf. 

The  lessee  of  a  mill  .issigiied  his  term,  less  one 
day,  to  eert.ain  of  his  creditors  as  a  security 
against  his  indehtedness,  .mil  who  it  was  intended 
should  send  him  wheat  to  ^.r^ind,  receiving  the 
tlour  therefrom,  it  heiiiir  .'i greed  that  a  settlement 
should  take  place  at  the  end  of  eicli  year,  and 
tli.it  the  halance,  if  any,  eomiiii;  to  him   should 

he  paiil  to  him  : Held,  that  this  ariMiigemeiit 

had  not  the  effect  of  iireveiiting  the  creditin-s 
from  realizing  their  security  hefore  the  expira- 
tion of  the  year,  and  that  the  arrangement  did 
not  discharge  a  suretv  of  the  dehtor.  Martin  v. 
J/all  ft  al.,''2ri  Chv.  471. 


5.  AptiUcatiun  of  /n.^iininrc  ^it>ni'i/s. 
See  Gemini'l  v.  Burn,  7  P.  H.  3S1,  supra. 

See  .also  (Ircrf  v.  Tin'  Cili-jn's  //j.-i.  Co.,  '27  Chy. 
121. 

V.   Assi(iN:M|.;NT  AMI  Transiku. 

1.   IVujIit^nf  the  Purtiin after  As.iiiinmenl — Notice. 

The  rule  th.at  an  assignee  of  a  mortgage  takes, 
suhject  to  all  the  existing  eipiities  and  the  stfite 
of  accounts  hetween  the  iiKutgagor  and  mortga- 
gee, was  actjil  upmi  and  applieil  in  a  case  where, 
in  1875,  a  married  woman  created  a  mortgage,  in 
which  her  luisliand  joined,  and  it  was  agreed 
that  any  halance  then  due  hy  the  mortgagee  to 
the  hushand   as  soon  as  .ascertained  should  he 
.applied  (Ui  the  UKU'tgage,   and  that  any  future 
accounts  that  might  hecoiue  due  to  the  hushand 
for  lumher  and  work  supplied  to  or  d(uie  for  the 
I  mortgagee   should   also   he   so   ajiplied  ;   which 
I  mortgage  w.as  ahout  fifteen  months  afterwards 
sold  and  assigned  hy  the  mortg.igee  to  a  pur- 
j  chaser  without  notice  of  such  understanding  or 
I  Jigreeinont,  ho  having  ohtained  such  assignment 
I  as  security   for  any  deficiency  that  might  be 
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found  tn  exist  upon  the  rcnlixatioii  of  n  innrtgngu 
then  helil  hy  the  purchaser  against  tiio  mortga- 
gee ;  and  having  taken  the  assignment  without 
in(|uiring  us  to  the  state  of  accounts,  or  the  title 
to  the  hinds.     J'lruMy  v.  Trollir,  '2(yi}\iy.  154. 

Uniler  the  foregoing  facts,  the  court  on  further 
directions  refused  to  allow  the  plaintitt',  Mrs.  P., 
costs  against  the  assignee  of  the  security,  al- 
though it  was  shewn,  on  taknig  the  accounts  in 
the  master's  othce,  tliat  the  mortgagee  was  in- 
debted to  her  hushand  at  the  inception  of  the 
mortgage  in  a  sum  exceeding  that  mentioned  in 
the  mortgage  ;  restricting  her  right  to  recover 
her  costs  from  the  mortgagee  alone,  thongli,  had 
the  mortgage  money  been  satisHedby  jiaynients, 
costs  would  have  been  given  against  the  assignee 
as  well.     .V.  v.,  Il>.  •l'^:^. 

See  Edtcxun  v.  Hiuvc,  3  App.  K.  5()(),  p.  470(). 

See  also  Tnt.il  and  Loan  Co.  v.  Gallan/u:)',  8 
P.  K.  97. 


VI.  Several  MoKniAisEs. 

L.  created  a  second  mortgage  after  a  bill  had 
been  filed  to  foreclose  a  prior  incumbrance  on 
the  same  land  : —  Held,  that  the  mortgagee  in 
such  ii.ortgage  took  subject  to  the  lis  pendens, 
even  though  service  of  the  bill  had  then  not 
been  etlected  ;  and  a  bill  tiled  by  him  to  redeem 
the  prior  iucund)rancer,  after  a  final  foreclosure 
in  such  suit,  was  dismissed  with  costs.  Jiolwoii 
V.  A  njuc,  IT)  Chy.  407. 

The  plaiutitl'  was  the  holder  of  two  mortgages, 
and  in  June,  1870,  obtained  a  decree  of  fore- 
closure, wherel)y  he  was  declared  entitled  to 
priority  over  one  F,,  who  Wiis  the  holder  of  a 
lourth  mortgage  thereon,  and  after  the  decree 
the  |ilaintitl  bought  up  the  third  mortgage, 
which  was  prior  to  that  field  by  V.  ;  and  he  had 
also,  before  the  date  of  tiie  decree,  procured 
from  the  mortgagor  a  release  of  the  eijuity  of 
redemption  ; — Held,  on  appeal  from  the  master, 
following  Barker  r.  Eccles,  18  Chy.  440,  .ji.S,  and 
Hart  c.  iMcC^uesten,  2'2  Chy.  133, that  the  master 
had  correctly  found  the  plaintiff  entitk/i  t(j  pri- 
ority over  F.  in  respect  of  all  the  tiiree  mort- 
gages.    Fon-txtvr  \ .  t'unijjhfll,  20  Chy.  212. 

In  October,  18U3,  the  owner  of  real  estate 
created  a  mortgage  thereon  in  favour  of  J.  M. 
to  secure  §20,000,  which  was  duly  registered  on 
the  day  of  its  execution,  and  was  in  187")  as- 
signed to  a  bunk  to  secure  a  liability  of  the  mort- 
gagee, there  having  been  a  prior  mortgage  on  the 
same  estate,  created  in  181)1,  securing  .$4,000. 
lu  18G(i  another  mortgage  was  created  in 
favour  of  the  plaintiff  for  .^,000,  which  was 
intended  to  be  substituted  for  the  prior  mort- 
gage for  that  amount,  and  the  money  obtained 
thereon  was  applied  towards  the  payment 
thereof,  J.  M.  giving  a  written  consent  that 
the  latter  mortgage  should  have  priority  to  his 
own  iiotwithstamling  its  prior  registration,  such 
consent,  however,  not  being  registered.  The 
mortgaged  estate  proved  insufficient  to  pay  the 
mortgage  assigned  to  the  bank,  who  had  taken 
the  assignment  thereof  in  good  faith  and  with- 
out notice  of  J.  M.  's  consent  to  be  postponed  to 
the  plaintiff : — Held,  that  these  circumstances 
did  not  create  an  equity  in  favour  of  the  plain- 
till'  to  call  upon  J  M.  to  make  good  the  loss  by 
reason  of  J.  M.'s  neglect  tu  notify  the  bank  uf 


liis  priority.  The  case  of  Slim  r.  CrouclK 
(lifl'.  37,  considered  and  distinguished,  t'l 
Ml  V.  McDumjiiH,  2(>  Chy.  280. 

See  also  fmjii'rhil  Lortn  tiiitl   Infrxlmrul  ( 
O'Sulliran,  8  1'.  U.  1(!2. 


VII.  Sale  i'nueh  Powek  ok  Sai.k. 

Where  mortgagees  sold  the  mortgaged  p 
ises  without  notice  to  a  surety  for  part  di 
debt: — Held, 'that  they  were  liable  us  bit  \ 
tiiemselves  and  the  surety  for  the  full  v.ih 
the  property.     Martin  v.  Hall  et  al. ,  2,")  (  by. 

Where  a  power  of  sale  in  a  mortgage  prni 
that  after  default  of  payment  for  a  niontl;, 
a  month's  notice  of  sale,  the  mortgage  picn 
may  bo  sold,  the  month's  default  and  nutii 
sale  cannot  run  concurrently,  (lihlmnn  v, 
JJoiti/all,  '-it)  Chy.  214. 

See  Brown  v.  FUher,  9  Chy.  423,  p.  ;i- 
Thr.  Wmti'rn  Canada.  Loan  and  t>ar'uiij.<  i\ 
Court,  25  Chy.  151,  p.  .3884. 

See  also  J{e  KbujHland ,  8  P.  R.  77. 


VIII.    ReDEMPION  ok   MoHTflACi-S. 

1.    liiijhl  liarrcil  la/  Lapse,  of  Thiii\ 

A  mortgagee  took  possesion  of  the  nicirtg, 
premises  in  order,  it  was  alleged,  to  pay  iiin 
the  balance  due  to  him  by  reception  of  routs 
profits,  and  subse(juently  sold  and  a.s.signeil 
interest.     A  bill  to  redeem  was  afteiwanls 
against  the  mortgagee,  in  ignorance  of  tlio  tr 
fer,  and  after  the  lapse  of  twenty  years  fnun 
time   the    mortgagee   entered,    his   veiidce 
added  as  a  party: — Held,  that  the  voiuk'u  i 
under  the  circumstances,  entitled  to  set  ii]! 
lapse  of  time   as  a  defence  under  the  stiiti 
and  the  mortgagee  having  claimed  an  .nmi 
greK",ly   exceeding   the   sum   actually  iliie, 
court,  though  unable  to  afford  the  pliiiiitill' 
relief  by  reason  of  the  defence  of  tlio  st:it 
refused  the  mortgagee  his   costs.     Dvilfoi- 
lionlton,  25 Chy.  uOl. 

Held,  aftirming  the  judgment  of  Spiagti 
(24  Chy.  212,)  that  there  was  sufficient  lt 
of  possession  having  been  ac(iuired  by  tlu; 
gagee  more  than  twenty  years  before  tlii'  li 
filed,  and  that  the  plaintiff's  right  t(i  itikoni 
barred.  Held,  also,  that  where  actual  ikissi.^ 
is  once  oV)tained  by  a  mortgagee  in  a.sscrti 
his  legal  right  of  entry  it  need  not  be  uiaiiil 
continuously  for  twenty  years.  Kmj  v.  II 
2  App.  R.  133. 

See  Douijall  v.  Dout/nll,  2G  Chy.  401,  [). 


2.   Billn  to  Hedeem. 
(a)  Coxt>^. 
See  PresHij  v.  Trotter,  24  Chy.  29."),  p.  -Ita 

IX.    FORECLO-SURE. 

1.  Partiex. 

Wife.     See  Bulldimj  and  Loan  A.mmtk 
Cnrait'dl,  8  P.  R.  73. 

Subseijuent  Incumbrancers.     See  Lomhi 
Canadian  Loan,  dr.,  Co.  v.  Pu\f'ord,  8  P.  R. 
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ca80  of  Slim-:    Crou..lK.r,  2 

2()  Chy.  "280. 

I  Lona  Olid  I iii'<"<t >'«■"'  <""■  V. 
162. 

UNUER  POWEH  OV  SaI.K. 

,e8  8..1.1  the  uu.rtgag.a  yvm- 
,to  a  surety.  f«;v  I'lvH  -f  th. 
,t  they  werchabka«lRU.o„ 
o  surety  for  the  t«l    y.h.e  „i 

.  „f  sale  in  a  mortgage  vrovi.lc? 

„f  payment  for  a  ni.mth,  iin.i 
of  sale,  the  mortgage  im.mus., 
uumth's  default  and  nuticenf 

concurrently.  '"'''"'"•■'  '■■-  •"■• 
.  214. 

Fi^ha;  9  Chy.  m,'- ;'«-. 

„«</(».  Lonii  '""'  *"''"'^''  '  "■ ' 
,51,  p.  3884. 

iwjslaiiil.SV.  R.  77. 

RDK.MP10N  OK  MoUTOA.n-.S. 

Jiorred  h.ij  L'ipse.  of  Tlmr. 

took  possesion  of  the  nwrtgagujl 
er  it  was  allege.1,  to  vivy  lnms.k 
,  to  him  hy  reception  otr.>,ts»l 
.aeouently  soUl  an.l  aHS>gne,l  k 
1  to  redeem  was  aftevNN.uds  hk,l 
rtgagee,  in  ignorance  otth.tii,,,. 
he  lapse  of  twenty  years  iron,  the 

•ttrauee  eniereii,  '" 
,\v— Held,  that  the  veudee  «;., 
.usances,  entitled  to  set  u^  the 
H8  a  .lefenee  uu.ler  the  ^t;.t.it.. 
gvgee  having  claimed  an  a.n„u, 
Ring  the  sum  actually  die,  th. 
'aide  to  afford  the  l.l:u..t.t\iu.y 
Z  the  defence  of  tho4.tut. 
ptgagee  his  costs.  IH"-!  ^. 
hy.  u(il. 

Idntr  the  judgment  of  Spraggo,  C, 
that  there  was  sutticient  evi.kiee 

U  twenty  years  beton.tl.olnll«,« 
t  the  plaintiff's  right  to  rede™  «) 
a  so,  that  where  actual  i-.s....:n 
ted    ya  mortgagee  m  a.s.rt,..u 
P  entry  it  need  not^.e—j 
for  twenty  years.     A  ay  v.  \uu,«.\ 

is. 

|hv.  i).>"!/"".2«*-'''y--^'^^'i''^'' 

2.  Jiillf  to  li'd"<-in- 

(a)  Co.H^^. 
v.'iVof^*'*',  24  Chy.  29.5,  !'•  •»"-'■ 


IX.    VORECLOSl'KT.. 

1.  Partiex- 
|e  BuilUny  and  Loan  a.-< 

See  Loiii'i>»  """I 


2.  Decree, 
(a)  Fure.clonure  or  Sate 


'I'lie  mortgage,  given  to  secure  certain  notes, 
was  a  second  one,  and  defendant,  the  endorser 
of  the  notes,  alleged  that  by  the  neglect  of  the 
plftiiitiffs  in  permitting  a  iorech)sure  of  tlie  first 
niiirtgage  instead  of  ohtaiuinu  a  sale,  lie  had 
siiH'cifd  loss,  whicli  ho  claimed  to  deduct  from 
iilaiiititl's'  balance.  Upon  the  evidence  stated 
111  the  report,  it  was—  Helil,  that  no  such  iiegli- 
ireiicu  was  shewn,  and  the  court  refused  a  refer- 
ence to  tlie  Master,  or  leave  to  amend  the  plead- 
injjs.    Molnou'it  Hank  v.  McDonald,  40  Q.  B.  529. 


2.  Other  Caneit. 


3.  Filial  Order  and  Decree, 
See  Biijijar  v.   Wai/,  8  V.  H.  158. 

4.  Opeiiinij  Forecloxiire, 

Held,   affirming  the   decree    of  Spragge,  C, 
ioUuwiug  (iunn  r.   Doble,  15  Cliy.  ()55,  and  Mc- 
UiUi  I',  (iraiit,  20  Chy.  7t>,  that  a  sale  in  1854,  ; 
by  a  mortgagee  who  hail  obtained  a  final  (jrder  ! 
of  foreclosure  of  real  estate  of  a  lunatic,  valid  j 
oil  its  face,  could  not  be  (piestioned  by  reason  of  i 
a  iiiiiir  formal  defect  discovered  a  number  of 
years  alter  wards.     SImio  v,  Crawford  el  al.,  4 
App.  371. 

Where  m  a  suit  to  foreclose,  the  defendant 
impriiperly  resists  tlie  claim  of  the  plaintiff,  the 
costs  occasioned  therel)y  will  he  ordered  to  be 
paid  to  the  plaintitl'  whether  tlie  defendant  re- 
deems or  not.     BrijHon  v.  JJuntinytoii,  25  Chy. 


5.  Other  C'atie.i. 

The  Act  20  Vict.  c.  5<),  s.  14,  applies  only  to 
cases  ot  foreclosure  or  sale  by  an  incumbrancer. 
J/o„mv.  Kiiley,  1  Chy.  Chaiiil).   23.  — f^pragge. 

Where  in  a  suit  on  a  mortgage  covering  lands 

in  the  Province  of  Ontario,  and  also  in  Quebec, 

,  the  (lefeiulaiit  (the  mortgagor)  waived  his  right 

[todaiiii  a  sale  of  the  property  and  elected  to 

thave  a  decree  of  foreclosure    pronounced,   the 

i  court  (til  further  directions  ordered,  in  tlie  event 

(if  default  being  made  in  payment,  that  defen- 

ilftiit  should  execute  to  plaintiff'  such  a  coiivey- 

jance  as  would   vest  in    liim  all  the  estate  or 

[  hiterest  of  defendant   in  the  lands  in  t^uebec. 

\BnjiOii  V.  lliiiilinijton,  25  Chy.  205. 

See  also  Dominion  Loan  and  SavinijH  Society  v. 
Dnrlmj,  2"  Chy.  08. 


X.  Salk. 

1.    When  it  will  be  Directed. 

hi  a  suit  to  enforce  payment  of  a  mortgage  se- 

[  ciiiity,  if  the  mortgagor  consents  to  a  decree  for 

lin  imniediate  sale,  it  is  not  necessary  that  sulise- 

Miiciit  ineumhrancers  should  give  their  consent 

lereto ;  their  right  only  being  to  be  paid  out  of 

Ihe  surplus  after  satisfaction  of  the  plaintiff 's 

'lim.    Tuinishiii  of  Humilton  v,  SteveiiHon,  26 

phy.  198. 

See  also  ,S'iw/l!  v.  Miiiter,  27  Chy.  217. 


Where  a  bubsctpient  incumbrancer  paid  ?80 
into  court  and  obtained  a  sale  under  (1.  O.  45(!, 
which  proved  aliortive,  and  tlie  costs  were  taxed 
at  Sl(i5  : — Held,  tliat  ho  I'ouM  not  bo  coiii[K'lled 
to  pay  tlie  diff'oreiice  between  the  di'iiosited  and 
the  taxed  costs  :  and  that  the  plaintiff  should 
have  objected  to  the  deposit  as  being  iiisutticient 
before  the  sale  took  place.  LnndtJii  and  ('nun- 
dlfui  Loan  and  Axxiiniiiee  < 'ii.  v.  I'nli'urd,!  1'.  II. 
432.  — Chy.  Chauib. — Stephens,  Het'irie  ;  I'roud- 
foot. 

Where  a  subsequent  incumbrancer  lias  obtained 
a  sale  under  (i.  ().  450,  an  application  to  increase 
the  deposit  must  be  made  before  the  order  for 
sale  is  acted  upon-  l.unilun  and  ('(iiiadiiin  Loan 
and  Aijeneij  t'n.  v.  Murrixan,  7  1'.  li.  4,50. —Chy. 
Chamb. — Stephens,  ltef'ire<  ;  Hlako. 

See  also  ('riiso  v.  (Vo.'ic,  8  V.  ]'.  33  ;  Re  Kimj^' 
land,  8  V.  li.  77;  Oiow^ki  v.  liealii  ef.  al.,  8 'P. 
K.  140 :  Flemimj  v.  McDuiiyall,  8  1'.  R.  200. 


XL    I'ROCEF.DINdS  TN    MoKliJAiJK   Sl'ITS   IN 
El^riTV. 

1.    Takinij  Arcoiinl.i. 

A  creditor  of  a  mortgagee  who  has  sued  out 
an  attaching  order  against  the  mortgage  debt,  is 
not  an  incumbrancer  within  the  terms  of  the 
(ieiieral  Order  448,  of  which  the  master  is  to 
take  an  account.     CroKhie  v.  Fenn,  20  i'liy.  283. 

See  Wri<jht  v.  Monjan,  1  App.  R.  013,  p.  4020, 
reversing  .V.  ('.,  24  Chy.  457,  p.  2395. 

See  also  Emjlisli  and  Sculti.-ih  fnrciilinent  Co.  v. 
Oral/,  8  1*.  R.  199;  C'lnrf  v.  Jlnl/aml —  F.r  parte 
/)<)raii,f^l'.  R.  213;  Conrly.  /Iiil/anil —Ej:  jiarte 
Holland  and  Walsh,  8  P.  R.  219. 


2.  Stai/inij  Proreidinijs  on  Payimnt. 

Under  C.  O.,  451-2.  See  Tijlee  ,t  al.  v.  Hin- 
ton,  3  App.  R.  53  ;  .V.  ('.,  7  P.  R.  190,  p.  4025  ; 
(,'emmel  v.  Jinrn,  7  P.  R.  381,  p.  4()20. 


3.   Other  C((..s('.s. 

An  incumbrancer,  who  had  been  foreclosed  by 
the  .Master's  report,  was  admitted  to  prove  on 
explaining  liis  neglect  to  come  in  and  under- 
taking to  rank  after  a  puisne  iiicuiiil)rancer  who 
had  already  proved  his  claim.  Bidnr  v.  Wchh, 
7  P.  R.  445,— Chy.  Chamb.— Stephens,  Referee. 

Where  lands  encumbered  by  a  mortgage  are 
sold  in  a  partition  suit,  a  mortgagee  of  the 
interest  of  a  tenant  in  common,  though  a  party 
to  the  suit,  is  entitled  to  notice  of  the  pay- 
ment into  court  of  the  money  out  of  which  his 
claim  is  to  be  satisfied  ;  and  where  the  rate  of 
interest  reserved  in  the  mortgage  is  more  than 
the  legal  rate,  it  is  incumbent  on  the  mortgagor 
to  see  that  such  notice  is  given,  in  order  to  pro- 
tect him  from  liability  to  such  higher  rate.  Mc- 
Deriidd  v.  McDei-mid,  15  L.  J.  N.  S.  84. —Chy. 
Chamb. — Stephens,  Referee;  Proudfoot. 

See  Rowe  v.  Wert,  7  P.  R.  252,  p.  4448. 

See  also  Hyde  v.  Barton,  8  P.  R.  205. 
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Xn.  liidiiT  iiK  Ukib  ok  Dkvihkk oKMoRTrunED 
Khiatk. 

To  liiivi;  till'  nioitgii^u  ipiiicl  out  i)f  personalty 
iiiidor  •_•!»  X'ict.  c.  "JH,  h.  X\.  Sec  Slatir  v.  Slater, 
3  fhy.  C'hainl..  1,  [i.  4I!)3. 


M  UN  KM  PAL  COHl'f  )KATI(  )NS. 

I,    MtiNKII'AI,  (InfJANIZA'I'ION. 

1.  Ciii-piirtitf  Xiiiiii-,  4((32. 
'J.    FiiriiKitliiii  (if  Xiir  <'<,rji(ir<ilii)Hi>. 
,  (a)  JJiifi/x  mil/  JJtihilitiiK,  hiiir  Alf'erteif, 

4<i:<L'. 

IL    MKJIllKHrt  OF  Cor.NCII.S. 

1.  QiMliiiraliiiii  ii)\  4()3H. 

2.  Diii/iia/ijiciitioii. 

(a)  /'b/'  /«■/■«;/  iMirnhfi-ii,  4033. 

(1))  /'()('   Votiuij,  nil  the  ijriHtiid  of  In- 
/i-n'.'</,  4(;33. 

MVMIII'AI.  Kl.KCTKINS,  4()34. 
("OSTHOVKHTKII  El.K( TIONS,  4(>34. 
Oirm  KUS  or  TllK  CoKI'OHATION. 

1.  Tri'iiMiivfr,  4fl34. 

2.  J'olirr  MwjiMrati'  fiwl  CUrh;  4(!34. 

3.  Pullllilhi-/irf-—,Si'i-  I'OUNIIKKEI'KK, 

ArniT  OF  Ai't'oiNTS,  4034. 
By-i.aw.s. 

1.  Criatbiij  J)il,/.H,  4035. 

2.  Jiepiitlhiij,  4()3(). 

3.  Brilji-ri/,  4(i3(i. 

4.  I'iniiltii,  4()3(). 

QiAsiiiMi  OH  QrKsTioNiN(;  By-i.aws. 

1.  Olijirtiijim  Hut  Aiijiiurnt  on  the  Bij-law, 
4(i3(). 

2.  Other  Casex,  4037. 

3.  Practice  on  Applkations  to  (Jiuinh,  4(i37. 

GkSERAL  PoWKH.S  AND  DUTIE-S  OF  MUNI- 
CIPAL CORPOHATION.S.  , 

1.  M(irket.i,  4038. 

2.  TraiiKicnl  Traihr/t,  4038. 

3.  .DrahiiK/r  of  Ijiuul-i,  4038. 

4.  Other  Potvem  ami  Duties,  4G39. 

L  Renwrnl  of  Ohxtriirtinnn  frnvi  Slrenmn 
— Sec  Watkk  a\i>  Watf-r  Coubsks. 

Actions    and     Pkocf.edings    against 

MlNlCIl'AI,  CoKPOEATIONS. 

1.  Generidlij,  4030. 

2.  Parties  to  Snitn  —  See  Plkadino   in 
Equity. 

3.  On  Contracts  for  Work  and  Labour — 
See  Work  and  Labour. 

Matters    Referred  to  Arbitration, 
4639. 


ill. 
IV. 


VL 
VII. 


VIIT. 


IX. 


XI. 


[See  4.'  Vict.  c.  .11,  i'l  Vict.  c.  ,.'.},  I,, 


I.   Ml'NICIPAl,  Ohoanizatiox. 

1,    ('iir/iiirnlr  Xniiie. 

Held,  that  tlie  i1efiuri|itii>ii  of  (IctViiclant 
by-law  HH  the  coriMiriitioii  of  tlie  comity  of 
iMlward  waH  right,  the  ohjection   lieiiij,', 
Hliduld    liiivi!   heeii   the   council   thereof. 
/jiike  and  the  ('iir/iiiriilion  o/'thi  I'lmnti/  of 
Edward,  20  C.  I".  173. 

< 'liaiige    of   cor|)onite    imiiie  -  I'roiif   of. 
lioliih  V.  Vahoim,  2  Cliy.  ()23,  \>.  3081, 


2,   Forniiitiiiii  of  Xiic  CuriiorntinnA. 

(a)    DelitSillld  Liilliilitie.:,  hnic  Ajl'ictiil 

On  the  seiiaratioii  of  the   village  <if  X, 
from  the  township  of  North  Norwicii,  in 
it  was  situate,  an  arliitration  took  iiluco 
the  Municipal  Act  (3(i  X'iet.  c.  48,  hs,  !),  •. 
A  l)y-law  had  lieen  passed  liy  the  eoiintN 
ing  a  bonus  of  .*i.")0,(MM)  to  the   Port   jtdvi 
Lake  Huron  Pailway  ('o.,an<l  authorizin;,'! 
turcH  of  the  county  to  lie  issued  then-for, 
provi<led  for  hy  a  rate  levii  d  upon  tlie  to 
Woodstock  and  the  to\viiMlii[i  ot  .Ninth  Nn: 
This  hy  law  was  legalized  liy  37  \'iet.  e. 
20,  (),,  which  iirovidcd  that  the  conipaiiy  ^ 
indcumify  the  township  to  the  extent  (jI  .»• 
against  any  excess  above  two-tifths  of  tli 
debentures,  and  should  give  a  bond  seiinini 
indemnity,  which  bond  had  been  given  ; 
that  the  liability  of  the  townshiji  iiiiilir  tli 
law  was  a  debt  of  the  tow  nship,  altlioiij,'|i  si 
by  debentures   of  the   county,    and   witli 
power  of  the  arbitrators  to  dispose  of, 
the  bond.      It  was  awarded  as  to  the 
the  village  shouhl  be  interested  in  it  totl 
of  .?10,0()!),  and  the  township  to  tin 
.?8,it91  for  each  i«!|(),0()0  thereof,  and  ^ 
pro})ortiou  for  any  greater  or  less  aim 
able  in   respect  thereof  ;  and  as  to  tin 
payable  under  the  by-law,  that  tlie  vilhi; 
pay  §1  and  the  township  i^S  for  each  s| 
Held,  that  this  mode  of  disposition  was 
ized,  and  iiuobjectioiuvble.    The  award  p 
to  he  made  "with  the  consent  of  t!ie 
Held,  that  such  consent  referred  to  tli 
being  disposed  of,  and  not  to  tlie  iimdc 
eition.      Jie  Toimshi/i  of  North  Xncich-li 
Villaije  of  Xonrich,  44  ().  B.  34. 

Held,  that  in  the  case  of  the  sepiiratiuii 
of  a  township  and  its  erection  into  an 
rated  village,  the  liability  to  asseosiiit'ii 
pect  of  (lovernnient  drainage,  which  li 
done  under  the  Ontario  Drainage  Act 
apiilication  of  the  township,  but  fur  wlii 
assessment  had  not  been  completed,  w 
matter  to  be  arbitrated  upon  between  tl 
corporations  under  the  Municipal  Act,  a: 
a  tlebt  of  the  township  to  which  tlio 
'  ought  to  contribute,  each  eorpuratim 
'  hound  by  the  Ontario  Drainage  Act  tn  r: 
amount  assessed  in  respect  of  such  diaiiwi 
the  land  locally  situated  within  it.  In 
Corporation  of  the  Viltaije  of  Point  Kiln'' 
the  Corporation  of  the  Township  of  .S'lii' 
Q.  B.  461. 
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irAl-   OmiANIZATU.N. 

•Jonioriii'-  .V"""'- 


(luKuriiiti'm 


(,f   (U'frUiliilitH  ill  ;i 


,t.  the  objection  iKMMu.tlMt, I 
„'the  .oum^.l  t  ...rrot  "  .. 
,,„rolio„  nf  II"  (■"<'»'!l".'l'"- 
.  173. 


,„,/  UohilitK'.u  h"i'  Af '■>■■'■ 

'.u'iwavro.,aiuliiutl.on/in-a,.l,vn 
Lt..  k'vii.l  uiMiu  the  tiiwu"! 

;^th:t-:;ii...^.^:t;:^N;;'-t 
^^^.vi>f;athattf.o;..;i-H;;; 


1 1,-,.-.. 


Milliner  v.  Tiii'uiij,  13  fy,  T.  N.  S,  40,    «(>  tliat  liuri;  thcro  wnn  no  conint'tent  ciuoruiii  to 

\\  that  tlui  viitf  of 


Sei:  iiIho  /;(  Cr  'Ar  ( 'iiri>iilillli)li  iif  Athi  llliirlr  iiliil 
llir  CiriKiriiliiiii  III' till-  Ciiitiil  '/'tnrimliijin  iif'  h'n.il- 
mii;  L'li'li'iiyi  '""' ''^''  h'l/iiiiinili,  45  1,).  11.  I.'W. 


SYofthetownshil.un.U.vt\,.Hly. 

t  of  the  township,  aUh,myhs>;.m,! 

i,  of  the   county,    ,vn,\  w>thm  !k. 

-^•^^-^'-£;^::Cth 'hiaS 
-•i^«-f;:::i^rt::";r'L!:; 

I'^iewi-tll'Ittl'-i"^'^-'""'" 
'Sel^tionahle.    '"- aw.u.U>«.T;^^i 

S'or,ri,'/<,  44  U.  B.  .U. 

the  township  to  ^        '    ;„„  i.^J 
icontribute,   each    u.rrr.  ^ 

he()ntarioT)rainageA  J 


II.    .MkMIIKU.4   of   ('(|IN(1I,.S. 

I,   (Jiiolltii'iiliiiii  "/". 

Oiialilieution  of  couni^illorH  unilur  \i.  S.  (>.  ch, 
17")  ill  tlie  (liHtriet  of  Algoiiia,  ite.  .See  Itnjlini 
,x','.7.  L'liiilri)  V.  riiimiiii  i\  l')  1..  .1.  N.  S.  I.'W. 

See  also  Jtryimi  ex  fl,  liliixdill  v,  Jiuchenfer,  7 
L..1.  K'l- 

"2.   li imj n a li/icii (ion. 
(a)   t'ljv  liiinij  Mmihifx. 

I)efunilants  were,  at  tLe  time  of  their  election 
M  reeves,  sureties  in  a  lionil  given  l>y  their  re- 
Miectivi!  townsliips  for  security  of  the  costs  of 
an  iHHiciil :  -Held,  tliat  they  liad  an  "interest 
111  11  euiitnict  vvitli  or  on  liehalf  of  the  corpora- 
ti.i'ii,"  within  the  l{.  S.  ().  c.  174,  s.  74,  anil 
their  election  was  set  aside.  /{iijiiia  cc  ri'l. 
Ilitm-r  V.  liiiliirtti  —  Ji'fijiiia  i:c  rd.  Tni/lor  v. 
j(fivH-i  7  I',  i-^-  315,— O.  L.  Chanib.  — IMltou, 
C.  V.  .I'  /'. 

Defendant,  when  elected  reeve  of  the  towu- 

sbii)  (it  (.'ulchester,  was  a  road  conuuissioner  for 

I  tliu  tiiwiifiliip   under  sec.  454  of   the  Municipal 

Act   \l  ^'  'J-  ^-  174,  and   eutitle<l   to  a   balance 

iorcomniissiou   on    the    money    spent    by    the 

[  townsliip  on    a  certain   ditch  : — Held,   that  ho 

■  WIS  (lisiiiialilicd  as  a  candidate.     Uvijiua  i\c  rd. 

\  Wffk  V.  //</■,  15  L-  J.  -N .  «.  li)8.  -<J.  C— Leggatt. 

Disiiualitieation,  in  the  district  of  Algoma,  on 
j  the  gioiuicl  of  hoMiiig  a  license  to  sell  Uijuors. 
t  Sir  W'l/i'"'  '•''  '■'''.  I'Oiiilrij  V.  I'luiiimci;  15  L.  J. 
l.N.\  ias.— Dist.  C— McCrea. 


submit  or  pass  the  liy  law  ;  auil 

the  majority  of  the  electors  cnuld  not  lie  treated 

as  a  ratiticatioii,  even  if  they  were  ^.lnwji  to  have 

been  aware  of   tiie  illejjality.      A'c  Huinl  ninl  llif 

('ur/iitriilidii  lit'  till    I'llliiii'    (!/'  Miiiiiiiii,  41  <>).  H. 

41.-). 

,Sff   ViiKliun  aiiil  '/'III-  ('nrjitifiithiii  nf  Ihc  Tmrii- 
xh'ii,  i,j'  Kimt  //airkixl.iiri/.  'M  C.  I'.  1!I4,  p.  4727. 


III.    MlNlrii'Ai.  Ili.r.riiiiss. 

There  is  im  gincral  pnwci'  to  award  costs  upon 
a  conviction  under  an  Ontario  statute,  wiiere 
such  nower  is  not  given  by  tlie  statute  itself  ; 
and  tlierefiire  wliere  on  a  conviction  under  sec. 
I(i'_'  It.  .S.  O,  ch.  174,  for  attempting  to  obtain 
infonnatioii  at  a  polling  plac«^  as  to  the  candidate 
for  whom  a  vnter  was  abmit  to  vote,  costs  wero 
awarded  against  the  di'feinlant,  the  conviction 
was  ordered  to  be  ciuushid  :  lltld,  also,  that 
there  was  no  pciwer  to  iinuiid  the  cciiivietiou  in 
tliia  respect.     Itiijiim  v.  I.i niniii,  14  ().  B.  450. 


IV.  l'i>NTUovKuri;i)  Ki.kctions. 

A  County  Court  judge  cannot  grant  a  ipio 
warranto  during  term  tiiin'  in  tlie  snperior  cdurts. 
Uiijiiia  <x  ril.  (.7(<Mi/(  V.  Ilur-iiiniii,  III  (^>.  M.  140. 

Jurisdiction  of  county  judges  of  Algoma  to 
try  contni verted  elections.  See  Itiijimi  i-.r  nl. 
Loiiilri)  V.  I'litiiiiiiir,  15  L.  J.  N.  .S,  138. — 
Dist.  C— McCrea. 


(b)  For  Vutinij  on  tlifiiroHud  of  Interest . 

Aliy-law  to  grant  a  bonus  of  810,000  to  a 

[miimitiieturiiig company  was  proposed  by  a coun- 

[cilcHiisiating  of  five  members,  of  whom  four  were 

I  ihiirtliolilers  in  the  company.     The  by  law  pro- 

nuleil  fer  raising  that  sum  on  debentures,  but 

Ithat  the  eoiiipany  should  get  nothing  until  they 

tfurnislied   evidence   to    the  satisfaction    of    the 

Iciiimcil  of  lieing  in   bon;\  tide   working  opera- 

|tiuii,  ami  an  institution  otherwise  ■worthy  of  the 

liiiuub,  and  that  they  had  a  bona  tide  paid  up 

Iwiiital  lit  at  least  ?f5,000.     The   votes  of  the 

jleftors  were  taken  on  it  on  the  '21st  (Jetoher, 

ISIii,  when  it  was  carried  by  a  majority  of  23. 

])ii  the 'JOtii  February,  1877,  a  motion  was  made 

ilUiisli  it,  no  debentures  or  money  having  yet 

Hell  ilelivereiL     Three  of  the  members  for  l87<i 

jrere  again  in  the  council  for   1877,   all  being 

"larehulilera,  and  two  of  them  directors  of  the 

tompaiiy;— Held,  per  Hagarty,  C.  J.,  and  af- 

mtd  by  this  court,  that  the  bydaw  must  be 

paslieil:  that  under  see.  75  of  the  Municipal 

fct,  3ti  Vict.  c.  48,  O. ,  a  councillor  cannot  vote 

» any  nuestiou  att'eutiug  a  company  of  which  be 

I  a  nhareholiler,  even  though  at  the  time  of 

Iwtiuu  he  was  not  disqualified  under  that  clause, 


V.   Oi'i'itKiis  or  INK  ( 'i)i;i'onA'no.v. 

1.    Tri'ii.siirir. 

Defendant  being  treasurer  of  a  nninicipality 
kept  his  moneys  in  liis  iiuiise,  there  lieing  no 
proper  place  for  depositing  the  same  provided  by 
the  nninicipality,  and  there  being  no  bank  in  the 
county  within  a  distance  of  thirty-live  miles  : 
—Held,  that  under  tliese  circunistances  he 
was  not  liable  to  make  gdnd  to  tiie  corpora- 
tion the  anumnt  of  loss  sustained  by  tlie  acci- 
dental burning  of  his  house,  and  tiie  destruc- 
tion therein  of  the  moneys  of  tiio  municipality  ; 
and  that  his  own  statements  under  oath,  which 
appeared  satisfactory  to  tiie  court,  were  sutti- 
cient  evidence  to  exonerate  him  from  liability. 
The  ( 'oriioralion  of  Jluioililon  v.  Fn  eland,  2tJ 
Ghy.  500. 

2.   Police  Maijixtrnle  iind  < 'irk. 

As  to  the  police  magistrate  and  clerk,  anil 
their  foes.  See  The  t'oriionitinn  «/'  tln'  Toinn  of 
Feierborouijh  v.  Hatton,  30  0.  1'.  455,  p.  4G()7. 


VI.  Audit  ok  Accoints. 

To  an  action  for  the  recovery  of  fees  for  ser- 
vices connected  with  the  administration  of  justice 
within  defendants'  county,  claimed  to  have  been 
rendered  by  the  plaintitVas  sheritl',  alleging  that 
such  fees  had  been  duly  audited  by  the  county 
board  of  auditors  under  the  statute,  whereby 
the  plaintiff  became  entitled  to  receive  payment 
of  the  same,  the  defendants  pleaded  on  eipiitable 
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lit 


urduiiilH,  Ht'ttiiiK  up  tliiit  till!  ri(;ht  to  nuuIi  fvus 
hail  liccii  itiHpiiti'il  Hiiil  Miiliinittuil  tii  thti  Court 
of  (/iU'i'Ii'h  Iti'Mrli,  jiy  II  N|ii'4'iiil  ciiML',  mill  that  thu 
nllcutMl  aiiilit  wnH  iiiaiU-  iiiiilt'r  a  iiiiNCDiicvptioii 
of  tlir  jiiilj^'iMciit,  wliii'li  till)  aiiilitoi'H  I'lTiiiifoiioly 
Uliih'i-Htdiiil  til  ili'ciilti  that  tliii  plaiiititi'  wan  i!ii- 
titlril  ti)  Hlirh  fi'i'M,  win'CraH  the  ili'i'iMioli  wan  to 
the  I'liiiti'Mi'y  :  Hrlil,  alliriiiiiiu  thi'  jinlKinuiit  of 
(Vini'iiiii,  .1'.,  C-'iM',  I'.  -INH,)  iili'a  Kdiiil,  for  that 
till!  fai'tH  statfil  thi'i'Diii  wniilil  foiiHtitiitu  a  good 
dcfi'iiri'  to  till'  action,  lii'oauHf  it  appfarml  that 
till!  li'i'H  hail  not  liccii  iliily  ainliti'il,  ami  tliiH  waH 
a  prt'-ri'i|iii»iti'  to  tlu'  plaiiitiH"n  right  to  ri'i'oviir. 
Hi  iIiiiiIiIk  v.  '/'Ac  ( 'iirjinriitiiiii  iif  /III  ( 'iiiiiih/  nf 
Oii'liirio,  MOC.  I'.  14. 

Thi)  Act  ;«t  Viit.  I'.  '-'(1,  <>.,  in  relation  to  the 
Teiii|iei'uiit'e  . Vet  of  1804,  JH  not  nneoiiHtitutioiial, 
unil  the  I'i'ovineial  LegiHlatiire  Iuih  power  to 
appoint  ciiniiniK^iiiiiei's  for  the  piirpoHe  inentionuil 
iu  the  Act,  ainl  (iiniler  41  \'iet.  e.  14,  (>.,)  to 
proviile  for  the  eliargea  attending  the  execution 
of  their  iliitieH  even  when  previously  incurred  ; 
and  the  proviHiouM  of  the  Act  apply  to  a  niiiiiici- 
liality  in  wiiiiii  the  'reiiiperalice  Act  is  in  force. 
riie  audit  of  aceount.M  against  the  iminieipalitieM 
it)  not  liiial  and  hiiiding  on  the  iiiiiiiicipalitieH,  it 
being  open  to  them  to  «liew  that  charges  have 
been  allowed  in  such  aecoiints  for  which  tlioy 
are  not  lin'ile,  nlthoiigh  it  would  not  be  necesHnry 
or  proper  t  rci|iiiie  evidence  of  matters  in  detail 
where  an  audit  has  been  hud.  'J'lie  auditing  of 
such  account.'^  need  not  appear  to  have  been  done 
by  the  I'roviiiiial  'I'leaHurer  personally  ;  it  is 
sutlicient  if  they  liave  been  so  audited  by  a  sub- 
ordinate otlicer  ill  the  department,  whose  duty 
it  in  to  attend  to  such  matters.  Licniii'  Com- 
liiiiMiuiierK  <)/'  i'riiifi  JMiritnl  v.  C'uidili/ nf'  I'riiicf 
Edwitid,  L't;  Chy  452.  '    '  | 

See   7'/(('   Hiiin-il  nf  Kiliirii/ioii  af  the    Town  i\f\ 
P(trix  V.    77/1'  ('ilhfii.H    lunnriincc  ami  liwi'Minent 
Co.,  30  V.  v.  \:i-2,  p.  4()70. 


VII.  I5v-La\vs. 

I.   Criiitbiii  Dchta. 

[.S'ec  4  J  Virl.  r.  J I  ;  /,.!  Vict.  c.  .',7,  O.] 

Upon  motion  to  ipiash  a  township  by-law 
under  the  Munieiiial  Act  of  187.S,  s.  430,  sub-s. 
2,  to  raise  a  loan  of  .iJ^OOO  :— Held,  that  the 
by-law  shewed  clearly  that  the  interest  was  to 
be  raised  annually  on  the  ijjifiOO,  not  on  the  §3000. 
Hi'  Nti'Ind  ami  the  Cui'}>urat'wn  of  the.  Toii^nship 
of  Aliiwiei;  41  Q.  B.  577. 

Held,  followini',  but  not  agreeing  with,  The 
Corporation  of  North  (twillimbury  r.  Moore, 
IT)  ('.  P.  44"),  that  the  corporation  were  author- 
ized to  allow  a  higher  rate  of  interest  than  seven 
})er  cent.  IJemarks  as  to  the  necessity  of  legis- 
ation  on  this  subject.     Il>. 

The  l)y-law  did  not  name  a  day  when  it  should 
take  effect,  and  no  notices  were  given  as  reijuireil 
by  88.-424  and  425  in  case  of  a  by-law  for  opening 
or  altering  a  road,  but  the  notices  were  untler  s. 
231,  subs.  2,  as  of  a  money  by-law  to  be  voted 
on : — Held,  that  both  these  objections  were 
fatal.     Jb. 

The  court,  in  the  exercise  of  its  discretion, 
refused  to  set  aside  a  by-law  to  grant  $35,000  to 
a  railway  company,  good  on  its  face,  and  which 


it  coniiilurud  to  have  been  pamit^d  in  uoi» 
merely  becaune  of  the  iinintentionaT  n 
therefrom  of  the  Nt/iteinent  of  an  existii 
of  abo'lt  J?2,70<(,  the  anseMsed  value  of  tl 
perty  in  the  municipality  being  almut  iitl,,' 
/»  re  l.lnijtl  mill  t'ofjioriitinn  nf'  Hlilri'nl'u 
h.  235. 

W'h'.re  by  one  dauie  of  a  by  law  to  j 
boniM  of  iji.'tO.OOO  to  a  railway,  the  last 
III", it  of  principal  and  'iitereNt  due  iipnn 
deliuntures  to  lie  iMsiiei  under  it  was  m.ii 
able  on  a  day  named,  being  ten  days 
twenty  years  from  the  diiy  on  which  the 
was  to  come  into  force,  but  by  the  jni 
clause  tlie  delieiitlires  were  to  be  pav: 
twenty  years  at  furthest  from  that  il.i 
court  refused  to  ipiasli.  hi  re  <lilrhri.il  i 
i'lir/iiirn/ioii  ofSidliviiii,  44  Q.  H.  5HS. 

The  by-law  shewed  the  whole  ratable  x 
the  pnnierty  of  the  municipality  to  be  .«i(;i 
and  directed  a  rate  of  three  ami  nine  tent 
in  the  dollar.  It  appeared  that  the  rated 
to  be  levied  Would  produce  aliout  SI50  Ic 
the  total  amount  of  the  debt  to  lie  iin 
but  on  this  ground  also  the  Court  wmi 
interfere.     //'. 


2.  Heiiealiiig, 

See  Iff  ('hiiiiihrrliiiii  ami  the  Corporntim, 
CiiiteirCiiiiiitieH  It/'  Stiiriiioiil,  lhiiiilnn,  inii 
gurrti,  45  Q.  B.  2(5. 


3.   liriherij. 

Kight  of  Corporation  to  refuse  to  inn; 
law  granting  aid  to  a  railway  company, 
the  assent  of  the  electors  has  been  pimii 
bribery.     See  lie  Lamiilun  niul  the  Arlhii 
tion  n.   W.  Co.  et  al.,  45  Q.  H.  47. 


4.  Penalty. 

Held,  1.  That  under  3(i  Vict.  e.  4H, 
where  a  person  is  ordered  to  pay  a  llin 
default  to  be  imprisoned,  a  distress  imi- 
for  the  tine  and  be  returned  uiisatisticc 
he  can  be  inilirisoned.  Ileiiiiiav.  Iiliih\ 
H.  244.— C.  L.  Chamb.— (ialt. 


VIII.    QuASniNO  OR  Ql'KSTIOMMl   Hy. 

1.   Objections  not  Apparent  on  the  A'l/ 

The  council  of  a  county  in  passing  liy 
levy  money  for  county  purposes  in  I877J 
tioned  the  assessment  of  the  difl'creiit  f 
palities,  not  upon  the  basis  of  the  value  aJ 
to  the  rolls  as  finally  revised  and  ei|iiall 
1876,  but  according  to  the  rolls  for  187"  J 
that  such  by-laws  were  illegal,  beiiit;ooil 
sec.  74  of  the  Assessment  Act  32  Vict,  cl 
and  must  be  quasheil.     Remarks  as  tn  [ 
priety  of  quashing  by-laws  when  clcarlJ 
though  the  illegality  may  not  be  aiijiard 
their  face.     In  re  fievell  anil  the  C'oriu\ 
the  County  of  Oxford,  42  Q.  B.  337. 

Held,  that  where  a  drainage  by-law  ll 
published  without  the  notice  of  the  hull 
Court  of  Revision  for  the  purpose  ofl 
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to  a 

IVI 


""M"''.i>v"m  which  tl..'  l.ykw 
'l".'^'''''    44  (i  «<•  f'"*- 


tlic 


t   till' 


liewei 


t,,  111',  f*c,i;H,'jo, 

lie  tenth  niilli 


the  iu>ii">'H'i'^'"y  ^' 
;;;i^''tic.iebttoiu.  -,„.. > 


iiuMirrnl, 
M  lint 


Hi' IK' 


ilhiij. 


3.    lifihenj. 

nitiou   to  vcfusu  tol'il^HnW- 

li  liy 


;;';;;ir;;ra'vailway.oo,nvany. 


t'  tiie  fluctoni  .  J, .//,»,•  ./ill:. 


4.  PriiiiH!h 


(oiiipl.iiiitu  iij<aiimt  tliii  aHHcHHiiuiiit  at  hoiiki  ilay,        l>ulay  in  iiioviii^.     Snu  A'r   .VrM/ihif 
'•  iiiit  iMirlior  than  twenty,  nor  later  tliaii  thirty    ('iir/mniUnii  nf  h'ti/ilnmin,  45  i}.  II,  'JO'J. 
,lav"  'I'"'"  the  (hiy  on  wliieli  the  liy  law  waM  tirnt 


4H, ».  ai:>, 


4n:m 


mill  llir 


Iiii1ih»iiuil,"   ax   rei|uire(l   liy  the  Munieiiial  Aet, 
■VJ'.t,  Mnl>  H.  S,  it  wan  fiail,  ami 


lilH 

\^,  s.  o.  0.  174,  R. 

iniisi  hi!  (juaiilunl.     /;/  /•<■  Fi  ri)iiMiin  iiint  Ilir  Tnwn- 
shij,  onLvirk;  44  (i.  H.  41. 

Null  imhlioatiou  of  the  notiee  rei|llire(l  hy  nee. 
,'ilU,  >«  "I't  futal  to  the  valitlity  of  a  by  law.     //'. 


IX.    (fBNKKAI.  I'oWKIIs   ANIi  |)l  rui  uK    MliN|r|. 
I'AI.  CiiUI'dll  \l  loNd, 

1.    M,irbt.i. 

Hy  the  Miinici|ial  Aet  (II.  S.  (>.,  eh.  171.  »eo. 
4(1(1,  Hllli  Mee.  (I, )  i:ity  eiiillicils  ni  ly  piss  liylawi 
"for  )in'VentinK  eriers  and  venihirsof  mn  ill  ware 
from  |ir  ietisinj{  their  lulling  in  the  ni.ukit,  piililio 
xtreetH,  ami  vaeant  IoIm  ailjaeent  thereto  :"  - 
Held,  that  this  eno'tment  was  not  ultra  viicH  of 
the  Provincial  l.t'Ljisliilnre,  ax  liein^  a  reL,'nl.ition 
of  trade  ami  eonimen'e,  lint  that  it  was  anthor- 
ized  ax  a  provision  of  innnieipil  xoviMimn'nt. 
A''  tliin'n  mill  till'  ('iirjiuriiliiiii  nf  Ihr  Cili/  (if 
llmiiilliiii,  44  (i.  II.  (i4l. 

I      Umlur  thuahoveelaii.w  aeity  oonneil  )iy  liy-law 

provided  that  no   vemlor  of  Mnidl   ware  slionld 

nuiiiiiiition  to  i|na.sh  a  convietion   niaile  niider    practice  Inn  calliiij,' in  a  eertiiii  niiirket  .•Hpeeided, 

It.    Uiifimi  V.  Ciitliliiit,  4'y  ii.  H.  10.  1  or  in  the  i.nhlie -trei'ts  adj.ieent  thereto  :     lleM, 


2.     OM#C   (  'll.'tfK. 

AthoiiKh  till!  ("onrt  of  Chancery  has  power  to 
rtsti'iiiii  the  enforcenn'nt  of  a  liydaw  of  donlit- 
fnl  validity  nntil  the  applicant  liax  hnl  an 
i,niiiirtmiity  to  move  in  a  Court  of  Connnon  Law 
tH  (iiiiwh  it,  it  has  no  general  jnrisdietion  to  test 
in  li'K'''d  validity.  Vmnlirnr  v.  'I'ln'  ('nrjiiinilinii 
,,/i'iM/ '>.'7<))'</,"3  App.  |{.  i:»i. 

Til"  vnlidity  of  the  liydaw  may  lie  (|ueHtioned 


See  III  I'c  Oili'hr'iM  unit  llif  ('nrporiUiiin  of 
y,li;rini,4iQ.  H.  MM.  p.  4(;:i()  ;  In  /r  Lliif/il  v. 
The  Ciiriinnilion  of  EldirMin,  44  t^,    H.  'l'k^,   y. 


,'t.  Practl''(   ''"  Ajt/)lirntioiis  to  (JikihIi. 

Where  the  C'  oration  did  not  snjiport  tlio 
bv-law,  hut  the  warden  wrote  to  the  repreHenta- 
tive  uf  a  clasM  interestetl  in  doing  so,  to  take 
moll  nioftMures  us  they  might  think  proper, 
tiiiiuael  iiiHtructed  liy  them  wan  heard  to  shew 
cauMC.  Si'Uilile,  that  any  of  the  electorn  might 
111' heard  to  support  hucIi  a  liy-law  if  the  eoniieil 
ihrniM  fail  to  appear.  l{i'  Minr  mnl  iln-  ('nriiorii- 
U,,n  uf  tlir  Vdiuitij  of  Froii/iiiitr,  4'2  (}.  H.  70. 


not  defective  for  not  speeifyiii;,' more  pirticularly 
the  "small  ware"  intended,  (Imt  lieiiig  the  term 
iHed  in  the  stitnte;  liut  thit  it  was  had  for 
uncertainty  in  not  speeifyin','  the  .streets  intended. 
"Adjacent  thereto,''  as  iise.l  in  the  act,  means 
ndjauullt  to  the  pulilic  streets.      / h. 


2.    Trini'ili'iit  Trmli  r^ 
See  /{I'ljiiiii  V.  Ciilliliirf,  4,'>(j,  li.  I!). 


3.     Dl'il'illiiijr   nf  T.illlil.-l. 

The  township  of  lioehester  having  determineil 
to  eonstrnct  ei^rtain  dr.iiiiiige  works  in  the  town- 
shiji,  under  sees.  447  4(iH,  inclusive,  of  tho  Mu- 
(111  the  return  of  tho  rule  to  iiuusb  a  by-law,  ;  iiimpal  .•\ctof  l,S7;<,  proeured  iilms  andestimateH 
idunsul  fur  the  corpoifttioli  desireiWo  .^iiiijinrf.  i/,    by   a  surveyor,   who   reported  tliiit  three  other 


ThatunAcr  W  Vict.        ^      ^^ 

rson  i«.'"-'^^'"'l:U3s.mistis.«e 
|,e  imi.rw'"''^^'^'  ''  "'""'- 

and  be      ' 

oned.      ii'". 


,et«rnea  "iisatisti..!  h^J'je 

Imprisoned.      ^ ',./ ' 
I    L  Clitvmb.— »>'"t. 


[  ami  tendered  allidavits  for  that  purpose,  but 
I  HiM.  that  after  the  issue  of  the  rule  sueli  allida- 
1  vits  cmild  not  bu  received  from  any  party  to 
Igtiviigtlieu  the  applicant's  case.  Jii  re  UUchi-ist 
Inii'/^'i-  Coi'iMiuttioii  of  SiiUimii,  44  Q.  15.  588. 

III!  an  a|iplicatioii  to  iiuasli  a  by  law  closing  up 
|aniiiil,  the  applicant's  allidavit  stated  that  in 
((niiiiiliaiice  with  his  reijuoat  therefor  ho  received 
llr ■       ■ 


townships,  (iostield  and  Mersei,  and  Tilbury 
West,  would  be  benedte'l,  ;iiid  assessed  them 
for  a  certain  amount,  and  that  eertiin  county 
roads  would  also  be  beuedted,  for  which  ho 
assessed  the  eounty  S.'OOO  and  a  railway  S200:  — 
Held,  there  being  several  nuiniciii.ilities  assessed 
for  the  work,  that  there  siiould  have  linen  one  ar- 
bitration between  all  interested;  and  an  award 
made  ujion  a  reference  between  the  county  anil 


f„r  c<>uut>  IHui       ,^i,,',,re„t  mm\ 

ftssessment  oi  ^"  ^     accordisjl 

,t  «von  the  l'-^^  « 1*^^,;    .inahzeil  i.J 

ftccording  to  tl>e  rm  ^,n„trar\Ml 

|by-law8werevlegalJ^^.h^^3,,rtl 


)6iitial  to  shew  that  the  by-law  was  signed  by    ,      .       ,  ,     .  ,  -j.    ^-       ,    ^ 

lereevo,  &c.,  under  the  corporate  seal ;  and  that '  !'^^'"'8  ''««"  pressed  at  an  arbitration  between 
hhe  corporation  intended  to  rely  on  this  ob-  **»«  townsbip  and  the  county,  at  which  the 
<   ■      ■'^  -  •'.....         amount  assessed  against  roads  had  been  rudnceil. 


o/Ox:/orrf,42Q.  B.  3d*, 
hat  where  a  drainage  hy-U' 


Ktinn  the  onus  was  upon  them  to  substantiate 
In  m  Vai^hon  ami   the   Cofpomtion   nj  tht. 
fmmhip  of  Eaut  Hatvki-nhuri/,  30  0   P.  194. 

,;  Leave  was  granted,  notwithstanding  the  lapse 
1  two  terms,  to  rehear  a  rule  made  absolute 
itting  aside  a  by-law,  on  no  cause  being  shewn. 
ti'humherhin  and  the  Corporation  of  the  United 
Kwlifn  of  StonnoiU,  Dmula$,  and  Glengarry,  45 
iB.26, 


Held,  also,  that  the  rejiort  must  state  the  differ- 
ent lots  assessed,  anil  the  sum  assessed  against 
each,  and  should  state  that  these  sums  were  in 
the  surveyor's  opinion  the  proportion  of  benefit 
to  be  derived  from  such  drainage.  Remarks  as 
to  the  proper  mode  of  proceeding  in  such  matters. 
Re  Arhitrntion  hetwi'en  The  Coi~poration  of  the 
Coiinti/  of  EitKex  and  Corporation  of  the  Township 
of  Rochester,  42  Q.  B.  523. 


<*''K« 


•If. 


I  If  ^^^*^ 


iiii 


m'M:vm 


n   I 


f, :;,  ;■; 


:''■:>■ 


4639 


NEGLIGENCE. 


Where  an  awanl  has  been  made  as  to  tlrainage 
work  uiulur  H.  S.  ().  c.  174,  as.  535,  S39,  r)40, 
the  towiislii|)  to  hv.  lieiiulited  must  jkvss  a  Ijy-law 
under  s.  M'.)  to  raise  the  sum  awarded  .against 
them,  an<l  cannot  refuse  payment  until  the  work 
is  comiih-'ted.  There  is  no  remedy  expressly 
provided  l>y  the  aet  for  the  case  of  improperly 
or  insutlieiently  executed  drainage  work,  if  not 
executed  at  all,  the  money  nuiy  be  recovered  as 
on  a  failure  of  consideration,  ('oriionithin  of 
Chutltam  v.  Corponttioii  of  Soiiihru,  44  Q.  B.  305. 


4.   Of/iir  Poinrs  niul  /Jiitien. 

Regulating  and  licensing  livery  stables.  See 
Jif<li)ni  V.  ilUcoj;  44  Q.  H.  214,  ji.  4«12. 

Heward  for  apprehension  of  horse  thief,  36 
Vict.  c.  48,  s.  .S!»ti,  O.  See  In  re.  liobinson,  7  P. 
R.  U'31),  p.  470;t. 

To  give  legal  authoritj'  for  the  alienation  of 
the  property  of  a  nuinicipal  corporation,  it  is 
necessary  tliat  a  by-law  of  the  corporation  should 
be  passed,  even  though  the  title  thereto  has  been 
obtained  originally  in  an  informal  manner.  The 
Granit  Junction  H.  W.  Co.  v.  Tin'  Corporation  of 
the  Ciinn/i/  of  Uastinns,  '_',")  (Jhy.  40. 


X.  Actions  and  I'hocekdinus  aoain.st  Miini- 

t'lTAL   CoKroKATIONS. 

1.  Oi-ncniUi/. 

Defendants,  through  their  treasurer,  borrowed 
from  plaintilf  certain  moneys,  giving  him  two 
promissory  notes  therefor,  one  under  seal,  the 
other  not.  No  by-law  was  passed  for  the  pur- 
pose, Imt  the  money  was  liorrowed  on  the 
authority  of  a  resolution  of  the  council,  which 
was  not  under  sci'l,  and  was  expended  in  the  re- 
pair of  certain  bridges  belonging  to  defendants. 
The  jury  found  that  the  money  was  borrowed, 
receivetl  and  used  for  onliiiary  expenditure,  and 
that  the  repair  of  bridges  was  ordinary  expen- 
diture :— Held,  that  the  jilaintiH'  was  entitled  to 
recover.  ArniKtron;/  v.  7'hi'  Corjiorcttion  < if  the 
Tuioimhi^i  of  Went  Uarafrau:a,  44  (j.  B.  515. 


XI.  Matters  Refkrkei>  to  Arbitration. 

Upcm  a  reference  under  tile  Municipal  Act, 
R.  S.  (J.  eh.  174,  to  determine  the  compensation 
to  which  the  applicant  was  entitled  for  raising 
and  lowering  a  street  in  a  town  in  front  of  his 
land  : — Held,  1.  That  the  omission  of  the  writ- 
ten statement  re(piired  by  sec.  383  of  the  Act  to 
be  put  in  by  arbitrators,  is  not  necessarily  a 
ground  for  setting  aside  their  award,  and  it  may 
be  afterwards  supplied.  //)  re  Col<iuhoHH  and  the 
TovMi  of  liiriin,  44  Q.  B.  031. 

2.  That  the  award  should  not  be  set  aside  for 
not  dealing  with  tlie  question  of  compensation  for 
injuries  sustained  by  the  lowering  as  well  as  rais- 
ing the  street,  the  evidence  being  iiardly  directed 
to  this  at  all,  and  no  appreciable  damage  clearly 
shewn  ;  and  if  necessary,  the  court  woiud,  under 
sec.  383,  amend  the  award  in  this  respect.     /  h. 

3.  That  it  is  competent  for  arbitrators  in  such 
a  case  to  tind  that  no  damage  has  been  sustained, 
and  they  are  not  bound  to  award  some  or  merely 
nominal  damages.     lb. 


The  distincticm  between  arbitrat 
our  Municipal  and  Railway  Acts  ant 
lish  Lands  Clauses  C'onsolidatiim  A 
out,  and  remarks  as  to  the  right  to  ei 
awards  summarily.     /  /;. 

When  the  evidence  is  conflicting  as 
damage  or  benefit  has  resulted  to  the  ] 
ted,  the  t'ourt  will  not  interfere  with 
merely  because  it  may  think  the  wei) 
deuce  to  be  against  tile  view  taken  !> 
trator.     11). 

Held,  that  on  an  aiiplication  to  si 
award  made  un<ler  the  Municipal  Ai 
laws  of  tiie  municipalities  appointing 
trators,  or  copies  thereof,  and  the  a{i 
of  the  third  ari)iti'ator  should  have 
In  re  The  Arliitnttion  hetween  the  Cor^ 
the  Villaijv  ot  Cort  Edward  and  the  t 
of  the  Tommhij)  of  Saruia,  44  (^.  B.  40 


MUNICIPAL  LOAN  FUNl 

See  //(  )•«  the  Corjioraliun  of  the  T 
All)eni((rle  and  the  C(tr/)uration  of  i 
Townships  of  Eastnor,  lAndmij,  and  St, 
45  y.  B.  133. 


NE  EXEAT  REGNO. 

Senible,  that  the  bail  of  a  defendeii 
been  arrested  upon  a  writ  of  no  exc 
be  discharged  from  their  '.'lids  u[iiin  1 
dant  rendering  himself  to  the  ciistni 
sheritl".  McDonald  v.  McDonald,  1  Cli; 
22.— Spragge. 


NEdLKIENCE. 
I,  Principles  of  Law. 

1.  Oeneralli/,  4640. 

2.  Contrihiitory  or  Conducive, 

II.  Parties  Liable. 

1.  Lialiililif  of  Aijent  to  Pri 
Principal  and  Aoent. 

III.  Of   Po.stm aster.— (See  Post 
Po.stage. 

I.  Principles  of  Law. 

1.   iienerully. 

The  declaration  aet  out  certain  leg 
the  proper  use  of  the  Welland  canal, 
that  defendant's  vessel  wrongfully, . 
tion  of  the  regulations,  endeavoured 
lock,  whereby  it  was  driven  against  tl 
boat,  which  was  forced  against  the 
lock  and  injured  : — Held,  bad,  for  thi 
tion  of  the  regulations  formed  no  can 
and  no  negligenceon  defendant  s  part 
Jaojues  et  al.  v.  Nicholl,  25  Q.  B.  40 


2.   Contributor}/  or  Cowluri 

The  part  of  defendants'  office  ilc 
public  was  some  sixteen  and  a  half  fa 
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'""l      aS  ActB  ana  tla,  Kug. 
kTa«  to  the  right  to  enforce  »ad 

lily.    ">■ 

.i.U.nceiH  conflicting  as  to  xvbetkr 

.  f    ms  resulte.l  to  the  varty  afln;- 

't  1   n  .    iX-'-e  --ith  an  -av,l, 

;.     t  nay  think  the  weigh    .tev,. 

gLinst  the  view  taken  by  tho  ail. 

.  i;..-itiiiu  to  i*et  iisiile  au 
o»  '"VrtSUl  A^t,tUcl,y. 

,uunicij)alitics  ail  anixnutiiient 

:;is%!'::^i}-itk - 


JNIGIVAL  LOAN  FUNU. 

•  '-  we--'"™ 

Vs. 


NE  KXEAT  11EGN«). 

..     1  „;i  of  a  ilefciu  lent  wlm  Ins 
thatthehailof  a  ^^^^^^^^,^^^^^^^^ 

fe.!:rv!l^^^<'Skichy!ci>.. 

vggii- 

>n.XiLl(li:NCK. 
iNCii-LKs  OF  Law. 
(leuerallil,  4W0. 

I'Rl.SCU-.^LA^'lJ  A(.EM. 
,    VOSTMXSTKH.-S-   POST  OKHCK  «| 
VoSl'AtiK. 

1.    PbINCIVI,F.S  of  LAW' 

1.  Gemndly. 

^-^--^Tt^^wt3iX 

tUereg«latuM8,eneav   ^^^^^,^^^^,1,;,,, 
hereby  It  vra«dmtna^      the  Buleottl 

A  injurea  ••--"ff^;;„,ea  no  cause  of  actM 
■was  some  sixteen  auu 


south  to  north,  the  entrance  door  being  at  the 

south,  and  tliu  widtli  was  hve  feet  seven  inelies. 

Atiout  four  feet  niiit!  inclies  from  the  south,  and 

(III  tlie   east   wall,    was   a  desk    or   counter  for 

writirg  messages  seven  feet  six  inches  long,  and 

one  li"it  seven  inches  wiile.     Ahout  live  inches 

iinrtii  of  the  counter,  and  in  the  centre  of  the 

apartment,  there  was  a  trap  door  leading  to  the 

celliir  ulx'iit  two  feet  nine  inches  sijuare.     On  the 

west  side  of  the  a[iartinunt  was  a  partition  alioiit 

iix  ttet  high,  separating  the  pul)lic   olHce  from 

the  iiiicnitor's  apartment,  tlie  entrance  to  which 

was  at  the  north  end  of  the  partition.      In  this 

nartitiiiii  there  was  an  opening  with  a  desk  in 

it,  wluie  also   messages   were   written  and   de- 

liveieil  to  the  operator.      I),  came  in  (piickly  to 

seiiil  a  iiiessag»s  spoke   to  the  ojierator  at  this 

iiiieniiig.  and  tlicn  went  hchind  the  counter  as  if 

tiiL'ii  into  tile  operator's  loom,  when,  the  trap 

iliiiir  l)<.iiig  open,  he  fell  through  into  tlie  cellar, 

jliil  ificived   injuries  of  which   he  died.     'I'liere 

«;is  evidence  given  to  shew  that  deceased  said  it 

ivas  ilia  own  fault,  and  that  he  ought  not  to  have 

lull  wliLie  he  was  ;  that  the  othce  was  a  very 

liulit  iiiu',  and  that  there   was  no  ditliculty   in 

set'Mig  tlic  tra|),  hut  it  also  ajipeared  that  other 

iiiisiiiis  oil  other  occasions  hail  nearly  fallen  into 

it.    'I'lie  iearni'd  judge,  who  tried  the  case  with- 

:  out  a  jiny,  and  viewed  the  premises,  found  that 

,  till' ileeeasetl  was  guilty  of  contrihutory  negli- 

Mwc,  which  precluded  the  ])laintill',  his  adminis- 
i  tniti'ix,    from    recovering  :-  Held,    that    defen- 

ijiits  were  liahle  :  that  the  evidence  of  tlie  ojien 
I  trill,  iloiii'  in  the  part  appropriated  to  the  pulilic 
[w;is negligence  for  which  ilefendants  were  cliarge- 
lalijo;  ami  that  there  was  no  evidence  of  con- 
[triliutory  negligence  on  the  part  of  the  deceased. 
\poiiiy  V.  Tlw  Mitiiti-ml  Tikunip/i  Co.,  42  Q.  B. 

Oil  ajipeal  from  the  ahove  judgment,  the  C'onrt 

|MA\iiieal,  without  deciding  that    t  wouh;  have 

liii-tiulieil  the  lindiiig  at  tilt;   trial,  held  that  no 

liiitlicieiit  reas>ii   was  shewn   for  reversing   the 

Idft'isioii  of  the  Queen's  hencli,  which  was  the 

liniiiioiliate  subject  of  the  appeal  ;  hut,  held  also, 

Itliat  the  court  should  have  assessed  the  damages, 

lliiil  entered  the   verdict    which   in   its  oiiiniou 

b1i"Ii1i1  have  heeii  entered  at  the  trial  ;  and  they 

iiiilingly  assesseil   the  damages,    and   varied 

Ihi  viih:  by  directing  a  verdict  to  he  entered  Tor 

iitaiiKiuiit.     .V.  <.'.,  '^  Ai)p.  K.  ()28. 

T»  .111  action  on  a  bond  (hiteiulants  pleaded 
Bi>ie|ireseiitation  as  to  its  contents,  by  which 
Buy  were  induced  to  execute  it.  Semi ile,  that 
itjiiiilants  liy  their  own  negligence,  in  omitting 
ll nail  the  liouil,  &c.,  had  precluded  themselves 
^iiii  siieli  defence.      Duiiiiinrii  Bunk  w   lilair, 

6c.  r.  Ml. 


to  land.     See  Mc Arthur  v.   Euijbi>oti,  4.3  Q.  B 
m>  ;  3  App.  H.  577,  p.  4(i03. 

Remarks  upon  the  term,  "  gross  negligence. " 
See  Fitzijvrdld  ct  id.  v.  O'rtiinl  Trunk  li.   \V.  Co. 
4  App.  K.  (JOl. 

Action  against  inn-keeper  for  neglecting  to 
warn  a  guest  of  tire  in  the  building.  Han-  v. 
1 1 ihil,  !%•:<, u,  43  (i.  B.  571,  p.  45L'8. 

Action  against  a  Provincial  land  surveyor  for 
negligence  in  making  survey.  See  Corporation 
iifStiii/orilv.  lit/l,  C.  I'.  E.  'I'.  ISSO.j 

Treasurer  of  a  township  keeping  tho  moneys 
in  his  own  house  instead  of  a  bank — Loss  by 
tire  :  — Held,  not  negligence,  under  tho  circum- 
stances. See  'J'/if  CorjtoriitioH  of  Jlow/hfou  v. 
Frtdand,  2G  Chy.  500,  p.  4(134. 

In  removing  lateral  support  from  buildings. 
See  "  Jiuii.DiNds,"  p.  4344. 

Liai)ility  of  valuator  for  negligence  and  over- 
valuation.    See  "  V.VLUATOH,"  p.  4722. 


IL  Partiks  Liable. 

Attions  for  death  of  persons  killed.  See  Fer- 
>titl\.  (Ircat  \V,:stirii  A'.  11'.  Co..  15  Q.  B. 
.11.3177;  Hutloii  V.  Coriiordtioii  of'  Town  of 
whur,  U  q.  li.  487,  p.  2527. 

Ki'gligenee  by  mercantile  agency  in  making 
piiiries  as  to  the  solvency  and  standing  of  a 
)rchMt  -.\etion  for  giving  a  false  report  in 
[istimeiice.  See  McLiun  v.  Dun  et  al.,  1  App. 
.  l>.  •2'245. 

Ktglect  and  desertion  of  wife  and  family  by 
|l)aml  ftir  thirty  years— Effect  upon  his  rights 
291 
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I.   In  W  hat  (Jasks. 

1.  Poiol  Arlloni,  4(i42. 

2.  DifiiiiKitiiiii,  4()43. 

3.  Malicioun  i'ro.'«culi(tn.  4(i43. 

4.  Damwjes  TrifHii;/  or  hmilenuutc,  4(143. 

5.  Alhiu-'mij   Tim   or  More  X-ir   Tri<tL^, 

4(i44. 

(J.    Iitsiii-    (i,i    to   J' muilulcnt    Conrciiaufi', 
4()44. 

IL  For  What  Cause. 

1.  Ejoicuive  Duvutijes,  4044. 

2.  Diticorertj  of  ^I'w  EcUvna,  4(144. 

3.  KiawinatioH   and    liijectiou    of    Wil- 

ncf.icn,  4(i44. 

4.  Inipvniicr    Adniksion    or  liijiction  of 

Kridi'nci',  4(!44. 

5.  JUsdiri'cllon  of  Jndijc,  4045. 

6.  Verdict     aiiaiuM    Law  and    Ei'idenee 

or   W'l'ii/ht  of  Eridi'iice, 

(a)  When     Crime   is    chanjeil    aijainH 

I'laintiff  or  Ihji  ndant,  4(>45. 

(b)  Fact.'i  not  fulbj  Elicited,  4()40. 

7.  Ohjections    not    taken   at  the  Trial  or 

Wairetl,  4()40. 

8.  Trial  without  a  Juri/,  4()47. 
IIL  Tekms  Impo.sed,  4047. 

IV.  Motions  for. 

1.  Affiilai'it,^,  4647. 

2.  n'htn  to  be  Made,  4647. 

3.  Form  of  Rule,  4648. 


I.  In  what  Cases. 

1.  Penal  Actions. 

In  a  penal  action,  where  the  jury  find  for 
defendant,  a  new  trirl  will  not  be  granted  merely 
because  the  verdict  may  be  deemed  to  be  against 
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the  evidence  or  weight  of  evidence  ;  but  it  is 
otlierwiso  where  the  verdict  is  in  contravention 
of  the  hvw,  arising  either  from  the  misdirection 
of  the  judge,  or  from  a  misapjjreliension  of  the 
law  by  the  jury,  or  from  a  desire  on  tlieir  part 
to  take  the  law  into  their  own  hands.  Where, 
therefore,  in  a  ({ui  tam  action  against  a  J.  P.  for 
acting  without  the  necessarjf  qualification,  which 
is  looked  upon  as  a  penal  action,  the  jury,  though 
greatly  overvaluing  the  property,  found  for  the 
defendant,  but  none  of  the  above  considerations 
arose,  a  new  trial  was  refused.  Crandell  q.  t.  v. 
Nott,  30  C.  P.  63. 


2.  Defamation. 

The  plaintifiF  sued  his  stepmother  for  slander* 
in  having  said  of  him  that  when  his  father  was 
ill,  he  and  his  sister  went  into  his  bedroom  and 
gave  him  a  drug,  after  which  he  went  into  a  doze 
and  never  recovered,  and  that  the  plaintiff  and 
his  sister  had  killed  him.  There  was  another 
count  for  charging  the  plaintiff  with  having  rob- 
bed defendant.  It  appeared  that  the  plaintiff  and 
defendant  were  not  on  friendly  terms,  arising  out 
of  the  defendant's  marriage  with  the  plaintiff's 
faiher  :  that  the  defendant  was  a  garrulous  old 
lady,  prone  to  talk  of  the  family  difficulties  ;  and 
that  the  words  alleged  were  s))oken  when  the 
plaintiff's  brother-in-law  and  another  person  went 
to  see  her  to  get  her  to  sign  a  release  of  dower. 
The  defei'dant  denied  having  charged  any  crimi- 
nal offence,  and  it  appeared  that  the  plaintiff,  who 
was  a  nieilical  student,  had  administered  some 
medicine  to  his  father  shortly  before  his  death. 
There  was  no  proof  of  any  actual  damage  ;  but 
the  jury  gave  .?r)00  : — Held,  that  the  verdict  was 
excessive  ;  and  the  learned  judge  who  tried  the 
cause  being  dissatisfieil  with  it  on  this  ground,  a 
new  trial  was  t)rdered  unless  the  j)laintiff  would 
reduce  it  to  $100.     Cook  v.  Cook,  36  Q.  B.  553. 

The  jury  assessed  the  damages  in  a  libel  suit 
at  $4,000,  but  the  court  being  of  opinion  that 
under  the  oii'cumstances,  the  damages  were  ex- 
cessive, directed  a  new  trial  unless  the  plaintiffs 
would  consent  to  reduce  the  verdict  to  $1,000. 
The  Ontario  Copjter  LUjhtnhig  Rod  Co.  v.  Hewitt, 
30  C.  P.  172. 


5.  A  llowhvj  Two  or  More  New  Trinit 

In  an  action  against  a  railway  compai 
negligence,  in  setting  hre  to  plaintiff's  pre 
by  their  engine,  a  second  verdict  having 
found  for  the  plaintiff  on  insufficient  evide 
new  trial  was  granted.  Jaffrei/  v.  Toronto, 
and  Bruce  R.  »'.  Co.,  24  C,  P.  271. 


6.   InKue  an  to  Fratidulent  Conveyanri'. 

Issue  directed  to  try  whether  a  conveyai 
land  was  fraudulent,  under  R,  S.  ().  c.  4!t, 
Quaere,  as  to  the  granting  of  a  new  tri 
reviewing  the  verdict  on  such  an  issue. 
Merchantii  Bank  v.  Brooker,  8  P.  11.  133. 


II.  For  What  C.^it.se. 

1.  Excesxire  Damai/ex. 

Action  for  breach  of  promise  of  n-,arriage. 
jury  gave  $4,500,  and  the  court  refused  to  i 
fere.      Woodntau  v.  Blair,  30  0.  P.  452. 


2.  Di^corerij  of  New  Eridence. 

In  ejectment  a  new  trial   was  refused  on 

grouncl  of  the   di.scovery  of  new  evidence,  \ 

j  it  was  not  p'lewn  tliat  the  evidence  eoiild 

1  have  been  procured  before  the  trial ;  ami  \ 

'  oUch  evidence  went  to  prove,  not  that  de fun 

hhd  any  title,  whicli  was    in  no  wayshcwn, 

'  that   a  third  person,    with   whom   lie    lia( 

privity,  was  entitled   to   a  moiety  of  the  1 

White  V.  McKay  et  «/.,  43  Q.  B.  226. 


3.   Ejcaminatiun  and  Rejection  of  Witnme 
The  erroneous  exercise  of  discretion 


ni  r 


ing  to   allow    questions    on   eross-exaiiiiiii 
which  are  irrelevant  to  the  issue,  would 
ground  for  a  new  trial.     liic'cci/  v.  Filz: 
41  Q.  B.  303. 

The  court  will  not  review  the  diacretiim 
judge  at  the  trial  in  receiving  evidence  t 
tradict  a  party's  own  witnesses  as  being  ad 
nor  in  receiving  evidence  on  the  part  i 
defence  after  the  close  of  the  plaintiff's 
even  though  for  the  purpose  of  cornilmr 
the  defence.  Herbert  v.  The.  Mercaiitik  Fi 
Co.,  43  Q.  B.  384. 


'IN 


nl 


3.  Malicious  ProsectUion. 

The  court  was  of  opinion  that  the  damages 
given,  $3,000,  in  an  action  for  malicious  prose- 
cution, were  excessivi^,  and  directed,  subject  to 

the  plaintiff's  acceptance,  that  they  be  rieduced  |  4.  Improper  Admission  or  Rejection  of  Krhh 
to  $1,000,  absolutely,  and  to  $500  if  such  sum 
and  the  costs  of  the  action  were  paid  before  1st 
of  June  ;  but  in  the  event  of  the  plaintiff  re- 
fusing to  accept  the  proposed  terms,  then  there 
should  be  a  new  trial  on  payment  of  costs  by 
defendant.     Crandall  v.  Crandall,  30  C.  P.  497. 


4.  Dama<jes,  Trifling  or  Inadequate. 

Held,  that  although  a  new  trial  would  not 
have  been  granted  for  smallness  of  damages  on 
the  first  two  counts,  yet  as  there  must  be  a  new 
trial  on  the  last  two  counts,  and  as  no  additional 
«xpen8e  would  be  incurred  thereby,  justice  would 
be  done  by  granting  a  new  trial  on  the  whole 
record,  without  coats.  Andenon  et  al,  v.  Mat- 
thews etcd.,  30  C.  P.  166. 


Semble,  per   Hagarty,  C.  J.,  (.'.  \\,  tlia 
evidence  rejected  in  this    iase  woulil  not 
affected  the  result,  and  that  the  better  oi 
therefore,  would  have  been,   even   if  tli 
thought  it  admissible,  to  have  refused  a  new 
for  their  rejection,  under  sec.   34  of  the 
Act,  1874.     O'Connor  et  at.  v.  Dunn,  2  .^iip 
247. 

In   an  action  on  a  bill  of  costs  the  (|iies 
was,  whether  an  agreement  had  been  iiiai 
an  attorney,  the  plaintiff,  that  the  costs  sli 
not  exceed  a  certain  amount,  which  had 

Eaid.  The  jury  found  the  acreeiueiit  to 
een  made,  and  gave  a  verdict  fiir  the  defeiK 
A  new  trial  was  moved  for  on  the  ground 
evidence  had  been  received  and  a  discus 
allowed  to  take  place  at  the  trial  as  to  the  i 
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W  <yr  More  Nni>  Trial.. 


ainst  a  railway  company  for 
Chre  to  plaintiff'B  i.rn,,erty 
.second  verdict  having  Weu 
tiff  on  insufficient  evidence,  a 
"'"^      r..«r..<,„  V.  Toronto,  (-nu 


tiff  on  insufficient  evidenee,  a 
ted.  Jnpni  V.  Toronto,  Uny, 
:V,24C.  V.271. 


0  Fraudulent  Conveyance. 
-n  trv  whether  a  conveyance  of 
>nt,  under  R.  S-  *>•  *-•  t'..''- 
rgranting   of   a  new  trial  or 
,er^ict  on   B«ch  an  isBiie.    >ee 
V.  Brooker,  8  P.  K.  1^3. 

For  What  Cause. 
Exces^li-e  Damaue". 
ach  of  promise  of  inarriage.  The 

ir),fe,»?.'i:"«i' "■ 

,cover,i  of  New  Ei'idence. 

a  new  trial  was  refused  on  the 
.Uscovery  of  new  evidence  ^vV. 

v^\,  that  the  evidence  c<m  d  not 
!^xred  before  the  trial;  and  when 
went  to  prove,  not  that  defend;!,. 

^^'^^^^^t^^xrtTd':! 

ffitSr;%^y/the«. 

ay  et  «/.,  43  Q.  B.  -i(>. 

atlon  and  liejecilon  of  H'-Vms-. 
i„8  exercise  of  discretion  in  refi.a- 
Plestlons    on.cross.cxan.u.aou 
.levant  to  the  issue,  woi  lu  k  i 
new  trial.     Hk^cey  ^'.  rd.mU, 

y-M  not  review  the  discretion  of  the 
£lnvLeiving  evidence   0  con. 

fco.:;i  witnesses  ashe...^^^^^^^ 

Lull?  evidence  on  the  part  ot  tne 

vhP  dose  of  the  plauitiS  s  case, 

forthe  puV>«e  .i  coinnteatmg 

384. 

JidmlmonorReiectlonojEMm. 
r     ,x        i.     r    T    C    P.,  that  the 

K  YTiui.  ■.»«'«•■"'■""■"'" 

L  „n  a  bill  of  costs  the  (inestkml 
ton  on  a  mn  "'  ,  i.^omnadekl 
t  an  agreement  had  W^^^,^  J 

Ithe  plaintiff,  that  ut  ■ 

I  certain  f «»"""*•  ^.^i   to  h  J 

fury  found  t^f.  .^f,;'";^'  etendaatj 


nitmle  of  the  bill,  and  of  the  large  amount  of 
costs  paid  by  defendant  in  tae  same  suit  to  other 
attorneys,  which  influenced  the  jury  in  their 
finiUng  ; — Held.  Owynne.  J.,  doubting,  that  this 
vas  not  a  sutticieiit  ground  for  interference,  the 
jury  having  been  expressly  told  that  the  fact  of 
the  making  of  this  agreement  was  the  only  (jues- 
tion  for  their  decision.  O'Connor  v.  MeNavwe, 
29  0.  P.  237. 
See  Cranddl  v.  Cramlrll,  30  C.  P.  497,  p.  4614. 


5.  Mmlirection  of  Judge. 

Ill  an  action  for  breach  of  promise  of  marriage  : 
—Held,  that  misdirection  as  to  damages  would 
fonn  no  evidence  for  a  new  trial,  the  jury  having 
fnniul  against  the  cause  of  action.  MorrUon  v. 
^yv;  40  Q.  B.  403. 

The  rule  recjuiring  any  objections  to  the  charge 
to  he  taken  at  the  trial,  applies  in  criminal  as 
well  as  civil  proceedings.  The  learned  judge  at 
the  trial  of  a  criminal  information  for  libel,  told 
the  jury  that  the  defemlant  must  prove  all  the 
chargea  «  hich  he  had  justified,  that  the  evidence 
tell  far  short  of  doing  so.  and  that  in  his  opinion 
they  should  find  the  pleas  of  justification  against 
the  defendant.  Per  Harrison.  (J.  J.,  this  was 
not  so  much  a  direction  on  the  law  as  a  strong 
ol)9ervation  on  the  evidence,  and  therefore  not 
open  to  the  objection  of  misdirection.  But  if  so 
open,  there  was  no  misdirection,  for  the  defen- 
dant was  bound  to  such  proof,  and  the  observa- 
tion was  justified  by  the  evidence,  set  out  in  this 
case.    Heijhm  v.   WilVumni,  42  Q.  B.  492. 

( (bservations  on  the  duty  of  counsel  when  dis- 
satisfied with  the  ruling  of  the  judge  at  nisi 
^'riBs.    Par.-<{iUK  v.  Queen  Ins.  Co.,  43  (}.  B.  271 

Remarks  as  to  what  is  misdirection  on  the  part 
of  a  judge  at  the  trial.  8ee  LucdK  v.  Corpora- 
lion  of  me  Townxhip  of  Moore,  43  Q.  B.  334. 
lieversed  on  appeal,  .S'.  C,  3  App.  002.  p.  4728. 

In  replevin  for  timber: — Held,  that  even  if 
there  was  misdirection,  which  the  court  did  not 
think  there  Wiis.  as  it  did  not  appear  that  any 
substantial  wrong  or  miscarriage  was  there))y 
occasioned,  it  would.  uuder|sec.  34  of  the  A.  J. 
Act,  1874,  form  no  ground  for  a  new  trial.  liM 
V.  McDonald,  2G  C.  P.  147. 

Ill  a  (|ui  tarn  action  against  defendant  for  act- 
ing as  a  justice  of  the  peace  without  the  neces- 
sary property  qualification  recjuired  by  R.  S.  O. 
ch.Tl  sec.  7.  the  defendant  was  called  as  a  wit- 
ness on  his  own  behalf,  and  gave  evidence  as  to 
the  value  of  the  property  on  which  he  qualifietl, 
and  the  learned  judge  in  charging  the  jury  told 
them  that,  generally  speaking,  the  owner  of  pro- 
perty had  the  best  opinion  of  its  value  : — Held, 
there  was  no  misdirection  ;  for  that  the  jury 
ifcie  not  told  that  they  were  to  be  guid  mi  by 
such  opinion,  or  that  it  was  most  likely  to  he 
correct.    Crandell  q.  t.  v.  Xott,  30  C.  P.  63. 


i  Vmlkt  again«t  Law  and  Evulence  or  Weight 
of  Evidence. 

(»)  Whvi  Crime  is  charged  agairtfit  Plaintiff  or 
Defendant. 

lu  an  action  on  :.  fire  policy  the  jury  found 
for  plaintiff  on  a  plea  of  arson,  for  which  she  had 


been  prosecuted  and  ac(^uitted,  and  the  court, 
notwithstanding  very  strong  circumstances  of 
suspicion,  refused  a  new  trial.  Dear  v.  IFcs/eni 
AMnuranca  Co.,  41  Q.  B.  .").")3. 

The  defendants,  in  an  action  on  an  fire  policy, 
had  refused  to  accept  a  new  trial  on  the  plea  of 
arson,  which  the  court  below  offered  them  upon 
their  consenting  to  abandon  all  other  defences, 
and  the  Court  of  Appeal  <leclined  to  interfere 
by  granting  it.  Frei/ v.  iVcllim/ton  Mutual  In- 
surance Co.,  4  Aiip.  R.  293.  See  «.  C,  43  Q.  B. 
102. 


(b)  Farts  not  fully  Elicited. 

'  Quiere.  whether  sec.  155  of  .32  Vict.  c.  3(>,  O., 
applies  to  make  good  a  sale  otherwise  bad  in 
favour  of  a  purchaser  for  taxes  who  makes  no 
claim  for  nearly  twenty  years,  leaving  the 
original  owner  in  possession,  and  in  ignorance  of 
the  sale.  A  new  trial  was  granted  to  enable 
defendant  to  raise  this  and  other  points  not 
sufficiently  taken  at  the  trial.  Austin  v.  Ann- 
strong,  28  C.  P.  47. 

New  trial  granted  to  enable  the  facts  of  the 
case  to  be  more  fully  considered.  See  Fitch  v. 
McCrimninn  H  uL,  30  (!.  P.  183.  8ee  Xasmith 
V.  Mitnning,  29  C.  I'.  34. 

The  evidence  upon  a  question  of  foreign  law 
being  conflicting,  a  new  trial  was  granted  to 
enable  further  evidence  to  be  adduced.  Turcotte 
V.  Dawson,  30(!.  P.  23. 

Trial  without  jury — Motion  in  term  against 
the  verdict — Leave  granted,  under  K.  S.  ().  c. 
49.  s.  8.  to  supply  further  evidence  in  term. 
See  Young  et  al.  v.  Ilobson  et  al.,  30  C.  P.  431, 
p.  4479. 


7.  Objections  not  taken  at  the.  Trial  or  Waived. 

Remarks  as  to  objections  taken  in  the  rule, 
but  not  appearing  in  the  judge's  notes.  See 
Reiiina  v.  Desjardines  Canal  Conipanij.  '11  Q.  B. 
.374. 

In  a  penal  action  against  defendant  for  acting 
as  a  justice  without  autficient  ju'operty  (jualifi- 
cation  it  was  urged  in  term  that  the  jury  in 
their  finding  had  treated  the  defendant  as  the 
sole  owner  of  a  certain  part  of  the  property, 
whereas  it  was  owned  by  himself  and  son  as 
tenants  in  common,  and  that  his  moiety  was 
not  of  sufficient  value.  At  the  trial  the  deed  to 
the  father  ami  son  was  simply  produced,  without 
the  point  as  to  the  tenancy  in  common  being 
taken,  and  it  was  proved  that  the  son  had  after- 
wards joined  with  the  father  in  a  mortgage  of 
the  land  :^Held,  that  the  objection  coulcl  not 
be  entertained,  for  if  taken  at  the  trial  such  an 
explanation  might  have  been  given  as  would 
have  shewn  there  was  no  foundation  for  it ;  but, 
even  if  such  ownership  did  exist,  the  question 
of  value  being  for  the  jury,  it  could  not  be 
assumed  that  in  estimating  such  value  they  had 
disregarded  the  point.  Crandell  q.  t.  v.  Nott, 
30  C.  P.  63. 

See  Abrahams  v.  Agricultural  Atsociatinn,  40 
Q.  B.  175.  p.  45()1  ;  Donnelli/  v.  Bawden,  40  Q. 
B.  611,  p.  4613;  Crandell  v.  Crandell,  30  C.  P. 
497,  p.  4614. 
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8.   Trial  wltliuiil  a  Jury. 

Tlie  more  omission  of  the  jur>-\  to  answer  one 
of  the  (jueations  siilmiitteil  to  them  is  no  ground 
for  11  iiv.w  trial  ;  Imt  whether  the  omission  of 
the  jury  ahouhl  have  that  etlect,  where  the  ver- 
iliet  is  tliiit  of  the  jutlye,  nuist  tlepend  on  the 
nature  of  the  (juestion  anil  the  eharuuter  of  the 
oviilenue  hearing  upon  it,  wliether  the  ((Uestiou 
be  an  unnecessary  one  or  one  going  to  the  foun- 
dation of  the  recovery,  and  the  evidence  as  to 
it  contradictory.  J'or/ious  v.  77/''  Citiziiis  Jiin. 
Co.,  43(,>.  B.  2(!1. 

Quiere,  whether,  rtlien  tlicre  arc  legal  and 
e(|uital(le  issues,  tlie  wiiole  case  is  not  projicrly 
triable  without  a  jury  ;  but  the  fact  that  such  a 
case  has  i)eeu  tried  by  a  jury  is  no  ground  for  a 
new  trial,  where  the  verdict  is  unobjectional)le 
ujion  tlie  evidence.  (Jua-re,  also,  whether,  in 
sucli  a  case,  the  judge  may  not  call  a  jury  to  try 
the  legal  issues.  See  Per<iwynne,  J.,  in  Wriijht 
V.  Sim  Mat  Mil  Jn.vnr.ii(r  Co.,  2!)  C.  I'.  2'21,  at 
p.  231). 

Action  for  negligence — Trial  before  judge,  and 
verdict  for  defendants — Motion  for  new  trial — 
Duty  of  court  to  assess  damages  if  plaintiff  is 
entitled  to  recover.  See  JJiinii/  v.  Montri'ol 
Tuli-unip/i  Co.,  li  App.  li.  (528,  p. '4(i4l. 

Action  on  life  insurance  policy  -Answer  by 
jury  not  s\ipported  l)y  evidence,  and  vcrilict  for 
plaintiffs  thereon — Power  of  court  to  enter  ver- 
dict for  defendant  iiistead  of  granting  new  trial. 
Sec  .Moori'  v.  Ciiiiiiirlirnt  Midiuil  L'ljv,  Inn.  Co.,  3 
App.  K.  230,  p.  4r)75. 


in.  Tkk.ms  Imi'osei). 

It  was  made  a  condition,  on  refusing  a  new 
trial,  that  the  plaintiff  should  assign  to  tlie 
sherilf,  defendant,  his  interest  in  a  certain  mort- 
gage, so  that  the  slieriff  might,  if  })ossiblo,  re- 
coup himself.  Pii/ir.soti  v.  Miiin/litiii  it  uL,  39 
Q.  li.  371. 


IV.  Motions  kou. 

1.    JjluhirilK. 

Aiiidavits  iinpeachiiig  tiie  character  for  ver- 
acity of  a  de|)onent,  whose  atiidavit  had  been 
tiled  on  moving  the  rule,  were  rejected.  C'lir/c 
V.  C/iijiiiniii,  2(j  t,>.  B.  170. 


2.     ]V/l('U  to  In-  Vliltlf. 

Held,  atlirming  the  judgment  of  the  Common 
rieas  (21)  C.  I'.  347),  that  when  the  court  has 
dispensed  with  its  sittings  duiing  Trinity  term, 
motions  for  new  trials  in  cases  tried  at  the  sum- 
mer Assizes  at  Toronto  neiul  not  be  made  within 
the  tirst  four  days  of  that  term,  since  under  s. 
13  of  R.  S.  < ).  c.  30,  such  a  motion  may  Ije  made 
at  any  time  dnriiig  vacation  (which  includes 
Trinity  Term)  to  a  single  judge  sitting  for  the 
court,  liut  if  a  party  delays  to  move  till  after 
the  fourth  day  ot  Trinity  term,  he  runs  the  risk 
of  judgment  being  eiiteretl  (which  may  be  done 
on  tiie  tifth  day  ot  that  term),  and  if  judgment 
is  entered  then,  he  is  precluded  from  moving. 
Per  Ihiiton,  J.  A.  — Under  K.  S.  ().  c.  SO,  s.  284, 
the  court  hoa  uo  power  to  entertain  such  motions 


after  the  expiration  of  the  four  days  men 
therein  :-Semble,  per  Patterson,  J.  A.- 
notwithstaiiding  that  section,  the  cout 
possesses  a  discretionary  power  in  such 
Itooiii'y  V.  liooui'ii,  4  App.  H.  2r)r). 

See  Mitchell  v.  Miilliollnml,  14  L.  J.  ^'. 
p.  4445. 


3.   Form  of  Ifiili: 

In  a  rule  nisi  for  a  new  trial  for  the  adu 
of  improper  evidence,  it  is  not  sutlieient  t 
merely  that  impropt^r  evidence  has  been  adn 
but  the  evidence  olijectcd  to  should  be  s]m 
and  the  objection  sliould  be  taken  at  tin 
Crdiiihll  .J.  t.  v.  XutI,  30  C.  P.  (i3. 


NOTICE.     • 
I.  Of  ArrEALH  vrom  Convictions— .SV 

SIO.N.S. 

II.  Ok  Lanulokd'.s  Claim    for    Uknt 
Sheriff. 

III.    XoTICK  IN  CoNNKCnoN  WITH  Till:  Kli 

Laws — .SVc  Kf.oihtry  Laws. 


Notice  to  the  attorney  or  agent  of  tiic  I 
of  a  note  of  the  want  of  proper  stainjis  nii 
considered  notice  to  the  holder.  W'litoini.^ 
V.  Jloii/j/oiinry,  3()  Q.  B.  1 ,  p.  4310.  Sec 
XiitioHul  Bank  of  C/iica</o  v.  Cotln/,  43  (j,  1 
p.  4318. 

And,  Semble,  the  knowledge  of  siicii  w; 
stamps  must  lie  actual  knowledge,  not  cmi 
tive  notice.      /  h. 

As  to  when  notice  to  an  attorney  or  :ig 
notice  to  the  principal.     See  Driffill  v.  iju 
23   Oiiy.    431,    p.    3412  ;    Coiiniiiirinl   lln 
Canada  V.  Cooli:,  OChy.  524,  p.  I()00;  O 
V.  IlHlcliinon,  10  Cliy.  520,  p.  322. 

A  purchaser  of  goods  for  value,  tlidiij; 
actual  uotice  of  a  mortgage  thereon  im 
filed,  was  —  Held,  entitled  under  tlui  ( 
Mortgage  Act,  V.  S.  U.  V.  e.  45,  as  agiiiii 
mortgagee.  See  Jlorrow  v.  Jiorb  it  at.,  ,'tl 
500,  p.  4335. 

As  to  proof  of  notice.  See  J)ri[lil/  v.  ','n 
23  Chy.  431,  p.  3412  ;  Jioyd  v.  'Mnir,  :'(! 
21,  p.  4317. 

Notices  under  "The  Companies' Aut, 
(Imperial).     See  liarmiVn  liank-iiui  Co.  (/.i 
V.  Ui'ijnolih,  40  Q.  B.  435,  p.  4381. 

See  also  Cannon  v.  Toronto  Corn  Kirlmn 
Chy.  23. 


NUISANCE. 

Permission  given  by  city  corporation  tn 
way  company  to  eonstruet  their  line  aeros. 
tain  streets — Creatioii  of  a  body  of  st.ij 
water — Rights  of  corporation.  St;v  ('oriim 
of  the  City  of  Kimixton  v.  Urnnil  Trim);  I 
Co.,  8  Chy.  535,  p'.  3152. 


,„  „f  the  four  (lays  mcnti,,.,..,! 
i  iier  Patterson,  J.  A.-  lliiit. 
"that  section,  the  court  siill 
eti<mary  j.'-w^''  "'  *"''''  '"''"■ 

,,  4  Am'.  H-  -•""'• 

,  Mnlholtand,  14  L.  J.  N-  ^-  V., 


1.   Form  of  /'"'"'• 
for  a  new  trial  for  the  aaims>i„„ 
lence,  it  is  not  suthcient  tu  st,>t« 
,„l„.revi.leucohaB  .eenaaimu, 

,ohiecteat..8h.mhn>esi"'i'", 
on  should  be  taken  at  tlic  trud, 
.  Xotl,  30  C.  1'.  «3- 
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NOTICE. 

U,S  VROM  GoNVicnoNS-.V..-  Sks. 

,Loui.'s  Claim    vok    Uknt-.S,- 

fK. 

s  CoNNKi-noN  Nvrni  Tiu-.UKdisra 
-.SVe  KkaUSTUV  Laws. 

lie  att<irney  or  agent  of  th.  lu.l.k 
,e  want  of  l>roi.er  stamys  „>n.  1. 
:ticetothehoiaer  «'.n,.>j  « 

,kvf  ChkiKJO  V.  Cosh,,,  U  tj.  1..  ». 

,k   the  knowleageof  such  Mui.t.i 
\,c'  actual  knowleage,  not  o.mstnio- 

„  notice  to  an  att..rney  or  agHiti. 
,,nncii.al.     See /;<•-,//.»  v  '.o.-»^  I 

Ll"l»V;hy.M4,iKliiOU:C.. - 

1(5  ciiy.  ii-JO,  1).  322. 

Lr  of  uooas  for  value,  though  «itli  { 
f'of   a^nortg^ni"  there...  not    .y; 
rHeia,    entitled    under   tl..  <  Uf 
't     !    S    U.O.  c.  4.^  as  against  tic 

If  of  notice.     SeeZ;rii^«v  (V.;OM.iM 
I,  1).  341-2;  Boyd  v.  M,,n;Hy(.V.\ 

Lder  "The  Companies' Act,  ISiii, 
See  }iar,„'<rx  li<u,kln^,  Co.  {Lmi4 
40Q.  B  •t35,  1).  4381. 

iannon  v.  Toronto  Con,  7v,r/m«:/„il| 


NUISANCE. 


Ci instruction  and  use  of  bridge  in  uiiautlior- 
ixeil  manner  --.A pjilication  to  restrain  prevention 
of  pniper  use  or  remove  bridge.  See  Alloriiiii- 
Oi',ii-,;tt  V.  T/ie  filter  national  lirklije  Co.,  '11  Chy. 


fci  given  by  city  corporatimi  to  rfj 
|535,  p.  3152. 


OATHS. 
I.  ?EUJUKV-~.SVc  CitiMiyM.  Law. 


OFFICE  AND  PUBLIC  OFFICERS. 

1.  liiMiTATiuN    OK  Actions    and    Siins  - 
I, IMITATION  OK  Actions  and  Scits. 


l.tAlllMTV     KOU     NK(II,I(!I'.NCK 
liK.Nl'K. 


Si-e 
Xk(1i,i- 


An  oliicer  of  the  House  of  ('ominous  <if  ihi; 
puuiiiiiou  at  Ottawa,  paid  out  of  moneys  voted 
l,v  tin.  I'arliameiit  of  Canaila,  is  iin  otiicer  of  the 
Limninii  i  (iovurnmeiit.      Lcprohun  v.  The  Cor- 

■i:vt,;n  of  the  Cilij  „f  Ottawa,  40  Q.  li.  478. 

Liidiility  of  Ueceivcr-Ceneral  to  action.  See 
Htilld'  V.  Dunn,  Tay  415,  p.  3'2i").  See  Bar- 
da,!  v.  S„tton,l  V.  It,  14  p.  32<n>. 

Soi!  aliio  McKellar  v.  Ihnde.rnon,  27  Chy.  181. 


OIL  LAN  U.S. 
See  Ihl'f  et  al.  v.  Ftrrh,  30  C.  P.  5'20,  p.  4G77. 


ORDNANCE. 

See  '/'/(('  (Irand  Trunk  R.  W.  Co.  <if  Canada  v. 
Th- i',;d'il  Valleji  K.  W.  ' '«.  of  Canaila  and  The 
Swtbtrn  li.  1)'.  Cu.  of  Canada,  '27  Chy.  'S.V2. 


— ♦- 


PARLIAMENT. 

I.  VoTKHs,  4()49. 

II.  Trial  OK  Controverted  Elections,  4(150. 

[See.  4 J  net.  c.  4,  O.] 

I.  Voters. 

[See  41  Vict.  e.  ..'I,  0.  ;  4.'  ''■;^•^  c.  .?,  O.] 

rmler  3!)  Vict.  c.  11,  R.  .5,  O. ,  as  amended  by 
1 40 Vict.  c.  10  s.  1,  (,).,  persons  ipiahtied  to  vote, 
I  wiiiise  names  are  omitted  from  the  votci's' list, 
jnMst,  in  order  to  liave  the  omission  rectified, 
I  niitil'y  the  clerk  of  the  municipality  within  thirty 
[(lays after  the  posting  by  him  of  the  said  list, 
I  oi  tlieir  intention  to  make  application  therefor 
I  111  this  ease  the  applicant's  name,  which  was 
Ipriijicrly  (in  the  assessment  roll  for  income,  was, 
Iffithimtany  notice  to  him,  erased  by  the  Court 
i  Itevisiim,  and  was  in  conseijuenee  omitted  by 
Ithe clerk  froui  the  voters'  list.  The  applicant 
Idiil  not  discover  the  omission  until  after  the 
|«si)iration  of  the  thirty  days,  when  he  made  ap- 


plication to  the  clerk  to  have  his  name  inserted 
111  the  list,  and  on  his  relusal  t<i  do  so  he  applied 
for  a  mandamus  to  the  county  ,jnaj,'e  ami  clerk  to 
make  the  insertion  ;  -  Held,  that  the  application 
must  lie  refused.  /„  re  liiuapnimj  ami  the  ./i/rA/e 
of  the  ('(luntji  Cdiirt  of  the  Count ij  of  Wentivorthet 
al.,  43  (I  H.  13. 

The  court  refused  a  mandamus  to  the  junior 
juilge  of  the  County  of  Wellington  to  jiroeeed 
with  the  reeount  of  votes  under  41  N'iet.  c.  (i  s. 
14,  I).,  as  being  a  matter  not  witliiii  its  j.urisdic- 
tioii,  but  belonging  to  I'.ulianitiit  alone.  In  re 
Centre  Wellhojton  Ehethm,  44  (l  IJ.  13-2. 

The  duty  of  a  judge  in  revising  the  voters' 
list  under  Wt  Vict.  e.  4,  ().,  only  extends  to  cor- 
recting aii<l  varying  it  in  respect  of  the  iiualiti- 
cation  of  those  who  are  before  him  on  the  revi- 
sion ;  and  he  has  no  aiitlxirity  to  decide  who  is 
entitled  to  vote.  He  Lineohi  Kleetim,  '2  Ani).  R. 
3l(i. 

Upon  a  revision  of  the  voters'  list  under  37 
Vict.  c.  4,  ().,  the  judge,  without  making  any 
order  in  accordance  with  see.  II  of  that  act,  added 
certain  nani'is  which  were  not  on  the  assessment 
roll,  and  imide  no  mention  in  the  list  of  the  pro- 
perty or  income  iqion  which  they  were  rated  : — 
Held,  that  the  adaed  list  was  a  nullity.      //*. 

Under  37  Vict.  c.  4,  (>.,  the  judge  has  no 
power  to  aild  to  the  voters'  list  in  respect  of 
income  any  person  or  persons  who  are  not  assessed 
for   income  m  the  last  revised  assessment   roll. 

The  right  of  a  voter,  whose  name  has  been  en- 
tered on  the  voters'  list,  to  exercise  the  franchise, 
is  not  destroyed  under  the  3'2  Vict.  c.  "21,  ss.  5-7, 
O.,  by  the  want  of  a  sniiieieiit  or  of  any  descrip- 
tion of  the  real  jirojierty  on  which  his  (piiditicuv- 
tion  ilepends.  The  [n'ovisinn  reipiiriiig  such  de- 
scription to  be  inserted  is  diri'ctoiy  (uily,  and 
does  not  make  it  essential  to  the  right  to  vote  ; 
anil  this,  notwithstanding  the  enactment  in  sub- 
sec.  3  of  sec.  7,  that  the  time  therein  mentioned 
should  be  directory  only,  the  maxim  ex]iressio 
nnius,  &c.,  not  b(,Mng  applicable.  Per  Moss,  ( '.,].  A. 
The  description  must  be  accc^ptea  as  sutlieieut 
where  it  is  the  same  as  that  given  in  the  assess- 
ment roll,  as  it  was  in  this  case.     .V.  ('.  /!>.,  324. 


II.    TlilAL   OK   C'oNTUdVKUTK.D    ELECTIONS. 

Contempt  of  court  by  publication  of  comments 
on  the  character  anil  evidenee  of  petitioners' 
witnesses,  ite.,  Power  of  Court  <if  Appeal  to 
punish  for,  <fec.  See  J{e  lAneoh,  FJfetiiti,,  2  App. 
R.  353,  p.  43(i(). 

Held,   that  the  37  Vict.  c.  10,  D.,  by  which 

the  trial  of  controverted  elections  to  the  House 
.  of  ComiiKHis  was  referreil  to  the  (,'ourt  of  Com- 
mon Pleas,  or  any  judges  thereof,  amongst  the 
other  courts  named  in  this   Province,  was  not 
ultra  vires  of  the  Dominion  Parliament;  and  a 
j  preliminary  objection  raising  this  (piestiou  was 
i  disallowed  with   costs.      In  re  X'^i'i'ira  Election 

■  —riuml)  V.    Ilia/hen,  2!>  C.   P.  2(n  ;    J{e  South 

■  Ontario   Eleetio,,  ^  McKa,)    v.    Chn  ;    He    Went 
\  /fa.slinu.1  Electiim—Walliriifje  v.  Jir,i,rr,  2!)  C.  P. 

270.  See  .also  Cunt  rare  rlid  Elcetion  of  the  Counti/ 
of  Montniiireney—  Valin  v.  Lnmjlois,  3  Sup.  Ct. 
H.  1,  where  the  act  was  also  decided  to  be  intra 
vires. 
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Held,  Wilson,  ('.  J.,  Jissentiiig,  that  the 
Doininion  I'iirliiiinuiit  had  ixiwer  to  enact  the 
proccdnre  to  govern  the  courts  in  relation  to 
such  trials,  an<l  that  the  Act  .ST  Vict.  c.  10, 
1>.,  in  this  reHjiect  also  was  not  ultra  vires. 
A  preliminary  oi)jection  raising  this  (juestion 
M'as  therefore  in  like  manner  disaUowed.  Per 
Wilson,  ('.  .J.,  that  there  was  no  power  to 
enact  sucii  procedure,  and  that  the  court  not 
having  any  j)rocedure  of  its  own  aimlicable, 
the  petition  sliouhl  he  removed  from  tlie  tiles. 
Senible,  per  Wilson,  C  J.,  that  under  R.  S. 
O.  c.  4i),  8.  4"),  the  court  might  have  framed 
rules  adopting  the  proceilure  in  (|ue.stion,  which 
if  done  might  be  applicable  to  future  petitions  ; 
'"ud  that  tlie  Provincial  legislature  could  ado))t 
such  i)rocedure,  as  if  it  had  been  originally  en- 
acted by  such  Legislature,  or  e8ta))lishcd  by  the 
courts  under  tiieir  inherent  or  statutory  juris- 
diction. Semblc,  per  (Jwynne,  J.,  that  the 
questions  raised  were  not  the  proi)er  subject  of 
preliminary  objections.  lie  S'i(i<i(tnt  Election 
Ciixv—l'tiimh  V.  JliK/lics,  '2{)  0.  I'.  201. 

As  preliminary  oi)jections  to  an  election  peti- 
tion, it  Mas  alleged  in  substance  that  the  peti- 
tioner, who  was  a  voter  at  said  election,  could 
not  be  a  petitioner,  because  he  had  been  guilty 
of  corrupt  practices  at  the  election  of  members 
of  the  House  of  Conmions  witliin  eiglit  years 
before,  and  at  the  election  complained  of  : — 
Held,  that  the  objections  must  be  disallowed,  for 
that  under  tlie  37  Vict.  c.  1),  s.  104,  !>.,  no  dis- 
qualiHcation  arises  until  after  the  person  has  been 
found  guilty,  i.  e.,  after  conviction.  Nr  Smit/i 
Huron  L' lection  ('ft.tr — Hitclde  v.  Cameron,  '2{) 
C.  I'.  301. 

Admissions  duly  ma<le  upon  an  election  trial 
may  l)e  acted  upon  as  evidence  of  the  facts  ad-  j 
mitted  ;  Imt  admii>:;i(ins  as  to  Itow  certain  voters,  j 
whose  ballots  liad  lieen  lost,  voted,  made  before  i 
the  Registrar,  wlien  both  parties  were  acting ; 
under  the  erroneous  assumption  that  he  liad  \ 
power  to  count  the  ballots,  were  held  to  be  not  | 
binding,  /ie  Lincoln  Election  Petition,  4  App. 
R.  L>0(). 

Where  it  can  be  ascertained,  by  taking 
into  account  tlie  number  of  votes  proved  l)y  in- 
spection of  documents  to  have  been  cast  for  each 
candidate,  and  the  whole  number  cast,  and  as  a 
mere  matter  of  calculation,  that  certain  pei-sons 
have  voted  and  for  which  candidate  tliey  have 
voted,  these  votes  may,  on  this  evidence,  ))0 
counted  for  the  candidate  for  whom  they  were 
cast.     / '-. 

The  statement  of  a  voter  cannot  be  re- 
ceived as  evidence  that  he  voted  or  for  whom  he 
voted,  either  by  proving  statements  so  made  or 
by  calling  the  voter  as  a  witness.     I  h. 

The  petitioner,  being  bound  to  establish  affir- 
matively that  the  party  for  wlioni  he  claims  the 
Beat  wiis  liuly  elected,  cannot  diminish  the  re- 
spondent's majority  by  the  votes  of  those  who 
have  been  held  not  entitled  to  vote,  when  owing 
to  the  loss  of  papers  and  inadmissibility  of  other 
evidence  it  cannot  be  ascertained  for  whom  they 
voted,    Ih. 

Section  73  of  the  Dominion  Elections'  Act  of 
1874,  which  provides  for  striking  ofl['  votes  e(iual 
in  number  to  the  corrupt  votes,  only  applies 
where  the  seat  is  claimed.     The  clauses  in  the 


petition  herein  which  did  not  claim  the 
framed  under  the  above  section,  were  the 
struck  out,  with  costs  to  the  respondent 
EnM  Elijin  Election  ('(Me,  4  App.  R.  412. 

Held,  that  an  appeal  does  not  lie  to  tliis 
fnmi  a  judgment  of  the  Court  of  C'onimnii 
overruling  a  preliminary  objection  as  to  the 
diction  of  the  court  to  try  a  controverted  ili 
for  the  Dominion.  In  re  Siitqura  Elnti 
App.  R.  407. 

The  fact  that  a  petitioner  in  an  election 
tion,  with  regard  to  the  Ontario  l.egishitun 
been  guilty  of  corru[)t  practices  during  tiic 
tion,  is  no  objection  to  his  status  as  a  petiti 
As  the  Ontario  Election  Act,  1{.  S.  O.  cl 
makes  no  provision,  as  the  Dominion  Act 
as  to  the  time  in  which  preliminary  objui 
must  be  taken,  the  special  circumstances  di 
an  application  must  determine  wliether  it  is 
with  sufficient  promptitude.  ViV  JJitfjiriii 
tion  Case,  4  App.  R.  420. 

The  ajiplicant  herein,  alleging  that  tlnTi 
a  corrupt  agreement  for  the  witlidrawal  n 
petition  in  these  cases,  by  which  the  [uti 
were  to  be  aUowed  to  lapse,  eacii  petit 
withdrawing  the  charges  by  him  rc^jicLt 
preferred,  applied  to  have  hi'.nself  substittit 
petitioner  in  each  ease,  and  that  the  dq 
made  therein  should  remain  as  security  foi 
costs  tiiat  might  be  incurred  by  him  ;  an 
the  appointment  of  a  day  of  trial  of  kucIi 
tions  : — Held,  that  under  sec.  2  of  the  X 
1875,  the  trial  of  election  petitioius  inust 
place  within  the  six  months  limite<l  l)y  tliat 
unless  postponed  as  therein  directed  ;  iind  i 
pearing  that  the  time  so  limited  had  ixj 
prior  to  the  application,  it  could  not  tlien 
be  entertained.  Held,  also,  that,  in  any  e\ 
the  deposits  would  not  be  directed  to  lemii 
such  security,  for  although  the  said  af^nti 
might  be  deemed  in  law  to  constitute  a  "eui 
bargain,"  yet  that  it  would  not  lie  so  nnder 
statute  37  Vict.  c.  10,  s.  5,  D.,  for  tliat  tl 
under  the  motives  and  intent  of  the  parties ; 
be  considered,  and  the  evidence,  set  out  ii 
report,  shewed  that  no  corrupt  bargain  wa 
tended.  Re  Kini/xton  Election  Cafc.-  Umiii 
(t'ttnu — Crunn  v.  iVucilonald,  30  C.  I'.  '.iS'X 

Undue  influence  by  sernuuis  and  tliiea 
parish  priests.  See  The  Charlecoix  EUd 
Branmrd  v.  Lanyevin,  1  Sup.  C't.  145. 

As  to  hiring  of  teams  avoiding  an 
under  the  37  Vict.  c.  9,  ss.  %,  iKS.     See 
Election  Case — Youmj  v.  Smith,  in  the  Sup 
Court,  decided  on  the  21st  of  June,  1880,  i 
reported. 

See  also  J{e  Jacques  Cartier  Election-  S,i 
ville  V.  Laflamme,  2  Sup.  Ct.  H.  21(i ;  Hi 
voix  Election  —Brassard  \.  Liuxjerin,  2  Sup 
R.   319;    lie   Montmorency    Election--" 
Lanijlois,  3  Sup.  Ct.  R.  90  ;  Be  Cornmdl Ek 
Petition,  8  P.  R.()4. 
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See  Warden  v.  Dale  Patent  Steel  Co.  (i  1 
27«,  p.  4(519. 

See  also  Corcoran  v.  Bobh,  8  P.  K.  49;  i 
ginsv.  Guelpli  Barrel  Co.,  8  P.  R.  170. 


4Cr)2 

hich  aid  not  claim  tliu  scat, 
above  section,  were  tlur.furc 
costs  to  the  rc8i.oi.a«-i>t.  AV 
„  r...-^,  4  App.  H.  412. 

„i,eal  tloes  not  lie  to  this  o.mrt 
of  the  Court  of  Common  11m 
mimvry  objection  as  to  tlRjuns. 
rt  t(.  try  iv  controvertc.l  (ledum 
n.     In  re  .Vi(i(/om   Ktntaiv.  4 

ii  petitioner  in  an  electi..u  veti 
L  to  the  Ontario Legish.tiue  Ills 
rruut  vracticos  aunng  tlu'  ilw 
tioutohisstatusasaiKt.tjnm,. 
Election  Act,  U.  S-  <>•  ;•■''■  H>, 
.ion,  as  the  Domuuon  Act  ,  ,..s, 
in  which  prelinnnary  ohjectuos 
the  special  circumstance,  ot  sue  I 
.ust.letermine  whether  >t  IS  nimlu 
promptituae.  i.V  lJull<rn,  lAc- 
\y.  W.  4'20. 

t  herein,  alleging  that  tlur.  «;>s 
nuent  for  the  with.lrav  al  ut  tht 
,e  cases,  by  which  the  ^vMmi 
[owed  to  lav.se,  each  l.ctitinmr 
he  charges  l.y  hnn  resfcc  n.ly 
ieil  to  have  hiu.selt  su  .^^lltuti■,l,ls 
■uch  case,  and  that  the  ikposits 
should  remain  as  security  tor  u-.iy 
.ht  be  incurred  by  him  ;  ami  l.ir 
ntof  a  day  of  trial  «;^f^Vr' 
that  under  sec.  -2  of  th.  .Ad,.: 
I  of  election  petitions  must  takc 
he  six  months  limited  by  lliat  a.t, 
,ed  as  therein  directed;  ana  itap. 
the  time  so  limited  had  v.Mim.l 
„,plicati<.n,  it  could  not  tlaidor. 
1  Held,  also,  that,  m  any  uv.ut, 
L^ould  not  be  directed  to  rdiuim  as 
'  for  although  the  said  agriiiiuiit 
lied  in  law  to  constitute  a  ■•currui^t 
that  it  would  not  be  so  mnUr  tlie 
ct  c  10  8.  .'),  !>.,  for  that  tlitic- 
tives  and  intent  of  the  parties  urast 
^  -md  the  evidence,  set.mtnitho 
„\  that  no  corrupt  bargain  was  m- 

'v.  .V«c</oHaW,  30C.  I'.m 
luenceby  serm.ms  and  threats  by 
is      See  The  Chitrkvoi.>_  l-Mrtwu- 

'.avijevin,  I  Sup.  Ct.  l4o. 
L,  of  teams  avoiding  an  electij'ii 
n-ict.  c.i),  S8.  9ti,'.l8.     See.vtoH 
Lyoiimy  V.  .S'».i(/.,  intheMii-rcuie 

!donth'e'21stof  June,  IbbO.uutyrtj 

r  "^     A«,„,  Ct  U. '21(1;  ll(<'M'-\ 

J„p  Ct.  K.W;i^eCur«.n.(/A''*^i 
K.  04. 
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PARTITION. 

/»/,  4,'  Vkt.  f. 


;'.',  »t.  5,  ti,  o. 


artition  suit  the  mortgagors  of  an  un- 
I,-, i  share  liecame  the  pnrchasei's,  but  they 
(iid  not  pay  the  imrciiase  money  into  court  until 
Idiig  after  the  day  named  in  the  master's  re- 
port ;  -Held,  that  the  mortgagee,  though  a  party 
to  the  suit,  was  entitled  to  interest  at  the  rate 
reserved  in  the  mortgage  until  notice  of  such 
paynitnit  into  court.  Mi-Dcnnhl  v,  Mc/hniiiil,  7 
p.  \\.  4i>'. — Chy.  (!liaml). — Proudfoot,  on  appeal 
fnmi  Stephens,  licfrrci: 

The  plaintiff  tiled  lier  bill  for  a  partition  of 
2(10  iicies  of  land  on  the  river  Ottawa  ami  a  water 
niill  privilege  apimrteiiant  thereto.  The  pro- 
perty ill  (luestion  had  been  aecpiircd  by  her  and 
1 1..,  : .j,„i   ^    \^^^\  m,),. 


In 

ilivii' 


one  H.  as  tenants  in  common, 
seouently  conveyed  an  undivided  oiie-litth  of  his 
iKirtiou  to  the  four  other  defendants.     The  evi- 
(leiiee  shewed  tliat  in  order  to  <livide  the  water 
privilege  very  complicated  structures  would  have 
tol>e  made  at  heavy  expense,  and  a  large  sum  of 
money  expended  annually  in  maintaining  them. 
It  also  appeared  that  the  dilHculties  in  carrying  j 
(lilt  the  scheme   would   be  very  great  :--Held,  I 
iirtinning  the  judgment  of  Spragge,  ('.,   that  it 
was  the  duty  of  the  court  to  consider  the  inter- 
ests of  all  the  <lefendants,  and  a  j.artition  could 
not  l)u  decrectl  without  injuring  them  ;  but  that 
even  if  the  case  were  decided  without  reference 
to  the  interests  of  the  defendants  other  than  H., 
partition  was  under  the   circunistances   rightly 
refused  ;  and  a  sale  of  the  water  privilege,  to- 
gether with  a  sullieient  ipiantity  of  land  for  the  |  had  no  available  funds 
purpiise,  was  ordered.      iHdnilcll  v.  lialihrin  r/ ill.,  .  n  cho(jue   or  order  on 

SApp.  !{.(!• 
Sec  also  h'e  Ariiott—Cliiifti-rtoii  v.  Clinllrrtini,  8 


I  Court  of  Chancery  to  entertain  such  a  bill  was 
[  tnken  for  the  first  time  in  the  reasons  of  appeal :  - 
Held,  varying  the  decree,  that  the  <  'onrt  of 
j  Chancery  had  jurisdiction  under  (ieiieral  Order 
,").18  to  declare  the  defendant  a  imrtner,  as  upon 
proof  of  the  partnership  the  plamtitV  could  have 
asked  to  have  the  partnershii)  accounts  taken  ; 
but  that  it  had  no  power  to  vest  defendant's 
jiroperty  in  the  plaintiff,     lintliiim  v.  Ki'ifir,  2 

App.  II.  .^a.^. 

i  Where  there  has  been  a  contribution  of  capital 
!  as  well  as  participation  in  the  profits  accruing 
'  from  tiiat  eajiital,  a  jiartnership  will  lie  inferred, 

even  though  tlie  parties  have  agreed  that  they 

will  not  call  themselves  partners,  or  did  not 
I  intend   to  constitute  that  relationship  ;  -Held, 

that  the  evidence,  which  is  fully  set  out  in  the 
1  report,  was  sutHcient  to  prove  that  the  defendant 

was  a  partner  of  !S.  .).  &  Co.     Ih. 

I      See  Sjilnxln-  v.  MiCiuily,  '28  C.  P.  44,3,  p.  .^")0'2. 

See  also  /iuiiL-  of  Jioclie^i'r  v.  SUinehoUf,e ,  27 
I  Chy.  Wi'i. 


II.   LiAitii.rrv  OK  Paktnkus  to  Othkhs. 


P.  1!.  Hi);  i'litrh  v.  Cliivk  et  nl.,  8  V 


I'liiiiiih'll   V. 
l^,■i;;/(^  8  V. 


('iiiii)ilii'll,  8 
H.  198. 


P.  R.   15!); 


l'oH/(</    V. 


PARTNEI5SHIP. 

I.  What  Constituth.s,  4().">3. 

II.   LlAllIMTV  OK  I'AKrNKHS  TO  Othkhs,  4(5.54. 

III.  1'aktnersuip  Contract,  4654, 

IV.  Reoistration  of  CorART\KRSiin-s,  4()^vi. 

V.   Lf,(1  \I.  AN  riEQl'ITAliLK  RkMKDIKS  ItETWr.KN 


The  three  defendants  carried  on  business  in 
partnership  as  stock  brokers  and  Unancial  agents, 
under  the  name  of  Cassels,  Son  &  Co.  By  the 
articles  of  partnership  it  was  reiiuired  that  all 
bills,  drafts,  cliei|ues,  &c.,  should  be  signed  in 
the  name  of  the  linn.  It  appeared  that  one  of 
the  defendants  and  one  L.  were  engaged  in 
private  transactions  not  coniiecteil  with  or  known 
to  the  tirin,  and  in  the  course  thereof  I,.,  who 
11  the  lirnrs  hands,  drew 
them  in  favour  of  the 
plaintiff  for  t*!()(K),  and  C,  one  of  the  defendants, 
ni.-vrked  across  it  "Oood."  L.  then  procured 
plaintiff  to  discount  it  at  the  rate  of  thirty  per 
cent,  per  annum,  and  to  hold  it  for  a  month  : — 
Held,  that  the  firm  were  not  liable  on  such 
order,  for  the  acceptance  was  not  in  the  name 
of  the  tiriii,  and  the  evidence  shewed  the  clie(|ue 
or  order  was  not  taken  l)y  plaintiH'  in  good  faith. 


Jiuvi'!/  V.  ('aKKcl.1  I'l  III., 

See  E.v.  parte  (Iriffui- 
1,  p.  4300. 


aoc.  1'.  ^m 

-In  n-  Jiiiiikiii, 


3  App.  I{. 


111.    Paktnkhsiiii'  ('oSrRACT. 

Parties   about   to   enter  into  jiartnership,   in 
Canada,  agreed   each   to   pay   in   .*8,()(1()  eaiiital, 
j  and  one  of  thciii  omitted   to  pay  in  any  portion 
j  thereof  : — Held,  that  such   oiiiission   foniied  no 
!  ground  for  charging  the  party  witii  interest  on 
'  his  share  of  the   proposed   capital.     The  same 
I  jiartner,  during  t.      ';ontiiiuaiice  of  the  partner- 
1  shij),   drew   bills  in   the   name  of  the  firm,  the 
proceeds  of  which   he  applied  to   his  own  pur- 
poses.    Held,  that  on  these  he  was  liable  to  be 
charged  interest,  although  the  general  rule  is, 
that  after  a  dissolution  of  partnership  interest  is 
never  charged  against  one  partner  in  favour  of 
another.      Wiison  v.  MrCarti/,  25  Chy.  151. 

Certain   of  the  parties   paid   in   the  amount 
of    their    projiosed    capital    in    United    States 
securities,     mortgages    and    notes,    in    respect 
I  luch  assignee,  the  judge  of  the  County  Court  of  '  of  which  the  master  credited  them  with  their 
{Brant,  sitting  for  the  chancellor,  made  a  decree    value  in  Canadian  currency  ($7,200)  ;— Held,  on 
j  Masked.    Objection  to  the  jurisdiction   of  the  t  appeal,   that  the  agreement  must  be  taken  to 


I'aktnrus,  4(15.5. 
I'oWK.K  OK  Partner.s. 

1.  To  Morti/iiije  Stiirkiii-'J'riiilf,  4().")(5. 

2.  Til  AnKiijH  lM>t'<,  4()5(). 
Dissolution,  4()5(;. 
Dkath  ok  Partner,  4()57. 

I.  What  Constitites. 

Upon  a  hill  tiled  by  the  plaintiff,  as  assignee 
i  iuinsolveiicy  of  the  firm  of  S.  J.  &  Co.,  seeking 
i  tuliave  the  defendant  declared  a  member  of  the 
I  brin,  ami  to  vest  his  projierty  in  the  plaintiff,  ivs 
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linve  meant  that  the  amount  each  agreed  to  pay 
n  was  tliat  8\nii  in  Caniulian  currency,  or  its 
full  t'ljuivalent  in  United  States  currency.      /Ii. 

See  LoHch  v.   Wnllhrklue,  31  Q.  B.  32,  p.  2249. 

IV.    Kkoisthation  ok  fV)-i'ART\KHsinrs. 

T.  N.,  trading  in  c(i-])artnt;rMliip  with  .T.  B.  N. 
under  tiic  style  of  T.  N.  k  Son,  retired  from  tile 
firm,  wliicli  had  been  registered  in  accordance 
with  the  Registration  Act  of  IStJO,  33  Vict.  c. 
20,  (».,  under  an  agreement  that  J.  W, should  suc- 
ceed him  ;  that  the  style  of  the  new  ])artuor8hip 
which  was  to  he  composed  of  .J.  H.  N.  and  W., 
should  lie  N.  &  (,'(>.,  and  that  the  new  (irm  shoidd 
assume  all  the  lialiilities  of  the  old  to  its  credi- 
tors ;  hut  no  declaration  of  this  change  was 
filed.  Suhsetjuently  a  note  wiis  signed  by  J.  U. 
N.  ill  the  name  of  T.  N.  &  Son,  and  accejitedby 
the  plaintilFs,  who  knew  that  the  firm  of  T.  N. 
&  Son  had  been  dissolved,  in  renewal  of  certain 
notes  made  before  the  retirement  of  T.  N.  : — 
Held,  ir.  the  Q.  K,  (43  (^.  B.  447,)  that  there 
was  merely  a  change  in  the  meinljorship  and 
alteration  in  the  name  of  the  partiiiirship,  which 
should  have  l)een  registered  under  the  statute, 
and  that  T.  N.  therefore  was  liable.  Held,  in 
t  he  Court  of  Apiieal,  reversing  this  judgment, 
that  the  evidence  shewed  an  entire  dissolution, 
to  which  .S3  Vict.  c.  20,  did  not  apply,  and  that 
T.  N.  was  therefore  not  liable.  Hunk  uf  Toronto 
V.  Klcon  el  al.,  4  A  pp.  R.  340. 


V,    LwiAL  AM)   EyrlTAIlLE  REiVIEDIES    BETWEEN 

Part.nehs. 

Ill  1807  defen<lant  S.  entered  into  an  agree- 
ment with  the  plaiiitifT  for  an  advance  of  money 
to  enable  him  to  perform  a  stipulation  in  a  lease 
made  to  him  a  short  time  before  for  the  period  of 
seven  years  by  the  Itossin  House  Hotel  Com- 
pany, that  he  wouM  exiieiid  .iJIO.OOO  in  providing 
furniture,  &c. ,  for  the  hotel.  The  agreement 
was  as  follows:  "Said  E.  1».  C.  agrees  to  ad- 
vance the  money  necessary  to  open  the  Rossin 
House  in  'romuto,  not  exceeding  the  sum  of 
!J10,000,  and  (!.  1'.  S.  to  pay  interest  on  one-half 
the  amount  till  repaid  to  E.  IJ.  ('.,  and  each 
party  to  sliare  e(]ually  in  all  profits,  articles  of 
furniture,  supiilies,  &c.,  put  in  the  said  house, 
and  E.  I).  C.  to  have  a  chattel  mortgage  on 
everything  belmiging  to  both  ])arties,  until  the 
half  of  all  the  money  advanced  is  repaid  to  E.  I>. 
C,  .signed,  (i.  P.  Shears."  After  the  expimtion 
of  tile  term  there  were  negotiations  between  the 
plaintifF  and  S.  for  a  settlement,  in  the  course  of 
which  the  latter  rendere  1  statements  to  the 
plaiiitifl  in  which  he  assigned  a  value  to  the  fur- 
niture and  treated  it  as  an  asset  belonging  to 
them  jointly.  After  these  negotiations  S.  con- 
tinued to  carry  on  the  business  of  the  hotel  with- 
out any  dissent  by  the  plaintitT,  under  a  new 
lease  which  had  been  grante<l  to  him  by  the 
hotel  company  before  the  expiration  of  the  origi- 
nal term,  fn  187r),  S,  becoming  embarrassed,  a 
new  arrangement  was  concluded  between  him  i 
and  the  company,  by  which  he  surrendered  the  | 
old  lease  and  obtained  a  new  one  for  the  term  of  j 
ten  years  ;  and  in  conbiderati(m  of  an  advance  of  i 
money  and  arreirs  of  rent,  he  executed  a  bill  of 
sale  to  the  company  of  the  furniture.  The  lease 
contained  a  stipulation  that  ou  certain  cumlitions 


being  performed  the  furniture  should  at 
of  the  term  l>eloiig  to  S.  Subseciuent 
signed  the  lease  to  one  I.,  who  had  in'tu 
of  li,:  plaintifl's  interest  in  the  fnriiitui' 
deuce  was  given  to  jirove  that  the  comii 
notice  of  the  relation  existing  between  S. 
plaiiitifl'  in  reference  to  this  furniture, 
was  no  evidence  to  shew  that  the  plaint 
of  this  transaction  until  after  it  was 
mated,  when  he  ])ronjptly  repudiated  it  : 
reversing  the  decree  of  Mlake,  V.  C. ,  tli 
being  a  partnersliip  between  plaintill' am 
they  being  joint  owners  of  the  furniture 
no  jKiwer  to  sell  and  convey  the  idaintill 
est  therein.  Hehl,  also,  that  the  jilaiii 
not  estopped  by  simply  remaining  piissi 
asserting  his  rigiit  to  the  furniture,  ami 
was  entitle<l  to  a  lien  ftir  any  balance  tlii 
lie  <lue  to  him  on  the  ac^counts  boiii)j 
VroKHmaii  v.  Shcarn  el  al.,  3  A]))).  R.  oH.'- 

See  Scripture  v.  (lonltm,  7  R.  R.  1(!4,  | 
IIojiv  ft  al.  v.  Ferris,  30  C.  V.  520,  p.  4ii 


Vf.    PdWKK  OK  PaRTNEHS. 

1.    To  Morliinije  Storl--i)i-Tr(iile. 

One  partner  of  a  (irm  authorized  the  ( 
obtain  an  endorser,  in  order  to  raise  imnj 
a 'bank  :  —  Held,  that,  if  express  autiioi 
retjuired,  this  empowered  the  partner  t 
gage  all  the  stock-in-trade  of  the  lliiii  t( 
such  endorser.  Patermn  v.  Afiun/hfiK  el 
Q.  B.  371. 


2.    To  A  null/ n  Dehtn. 

C,  one  of  two  partners,  in  cousuleiv 
.?I00  paid  to  him,  assigned  to  the  pl.iintil 
of  ijl  18,  due  to  the  firm  for  goods  scjjd  tn 
fendaiit  in  the  ordinary  course  of  btisim 
deed  made  aii<l  executed  in  his  indivj.l 
withfiut  his  ])artiier's  knowledge,  liiit 
he  iirofesse<l  to  transfer  all  <lebts  diii'  i 
partners,  naming  them,  from  the  defeii 
the  trial  his  partner  swore  that  li 
himself  bound  by  the  assignment,  an 
thought  that  C.  had  authority  to  u 
Held,  reversing  the  judgment  of  tli 
Court,  that  the  assignment  was  withii 
of  the  p.Mtnership  business,  and  coV(i( 
agency  of  one  partner  f<ir  the  other, 
that,  even  in  the  absence  of  im])lii'( 
the  subse(|uent  ratification  wassutlieicii 
also,  that  the  fact  that  the  transfer  w 
did  not  deprive  it  of  its  effect  as  a  \\r 
tract.     JIuwell  v.  JfrForland,  2  Apj 


It 


VII.  DissotUTiox. 

ft.  I),  and  A.  T).,  who  were  in  |)aitii 
bakers,  purchased  some  wheat  for  tliuir  1 
but  not  being  of  the  re(piired  (piality,  it 
used   liy   them.       ( )n  tianuary  "JSth, 
partnership  was  dissolved  by  an  iiistruiii 
seal,  ft.  1).  giving  A.  I).  .$l(),"i  in  cash 
for  .'J500,   retaining  the  assets  and  ediitiii 
business.     On  March  14th,  A.  1).,  mi  tl 
of  his  being  a  minor  and  not  bound  by  t 
of  the  dissolution,  filed  a  bill  in  Cliaiiw 
next  friend  for  a  partnership  accouiit.  ' 
16th,  l>eing  after  the  dissolution,  V>.  I) 


\f, 


J.    -      > 


the  furniture  hIm.uW  at  th.unl 

:L  toS.     Sulmciueutly  S  ,«. 

t<  oi.el.,>v»u.l>a.lnctuM.M.R;e 
interest  in  the  fun.itu.v.  !■  v, 
t„  i,r..ve  that  the  cuqunv  W 

vti...  existing  between  N.M.jUhe 

ence   t..  this   f"""^"';-,,  [^''"' 
t ,  shew  that  the  iihuntitl  kutw 

;ti.a.  until  after  it  NYY  ;-.-"m- 
3vron.vtlyreim.l.atelit'.    IkW, 

Lhiu  between  l.lau.t.nan,lN.m 
t  owners  ..f  the  furniture,  S.  Ul 
I  ulconveythei.lau.t.tl.mtu- 
leia,  also,  that  the  v\■.uuU\\^u» 
,V  simvly  remaining  vasMV.  t,u,„ 
It  to  the  furniture,  ana  l..t  he 
M  lien  for  any  ).aUneetl>.lai,ht 
,  „„  the  aeeonnts  .einu  t.k.n. 
Ann-.,  et  -/.,  3  Aw-  li-  •'«-^' 

/,>;,■;.-,  :w  c.  V. -m  1-.  4 

[.  VoWKU  OK  Vaktnk.ks. 

o  Mortil'u,,' Stnd--h>-Tnuh. 

■r  of  a  firm  autln.rizea  tlie  uthui  to 
l.nJer.  inoraertonusemnn.yi™. 
S     that,  if  exi.resB  ,u.th„nty  .;. 
8  enn."W«-oa  the  l-ar  uer  t-  „ 
ttoek-in-traae  of  the  luui  in  sn , 


o     To  .Ixxii/ii  Vclifx- 

e  to  the  tirni  for  g<»>a«  >;"'''. '"'"V' 

.rtner's  knowh'.lge,  Imt  Lv  «liKli  I 

'^^'.'^''•^rrfml     tle.tefenaam     At 
anung  the  n  f    m  t  'it  he  oousi.kml 

'''•'\,\aa  authority  ;..|;A..t- 
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Lershii)  '•">'  "^f,'  '  thrr.     UM.M 

fc  isle's';;' ''^"-j"'" ,?';ii 

Pv'nU''|>'f-,;;'in; 

l„vdl  V.  ^f<■F<ll■laml,  2  AW-  ''■ 

VTI.  DissouuTiox. 

I  ,  A    1)     who  wereiupartiH'i'sl'il'^l 
lul  A.  I'-.  u,>„t- fnr  their  msimsi.! 

Trchase.l  some  ^il^'^f      ,  '''  jt  «:,s..otl 

Itheui.     . « W;'I'^'''Z  instn.m.nt mitel 
l,pwasa.ss..lveaiyi      ^^^^,^^^_^,,,^„,J 

I  giving  A.  I-^;*"^^  ,,,,1  ..mti.niingttal 
I  retaining  */>«  :f,f '!'  p  ,  .,„  the  gr".i4 
1  On  March  14th.  A.  ^'•',  ,  .,  ?tc,m' 
L^minora,ul.-tnmna         ;f;^ 

Solution,  tilea  %ll'l\   ,';"', Matck! 
riforavartneiBhiyic   '"fi^^t^ 
lig  after  the  aissolutiou,  ^..  l-- 


gristing  aeinivmU  against  the  jtartnurship,  and  to 
jjniivert  the  asHcta  into  money  for  the  henelit  of 
the  partners,  l)ona  tide  siad  tlie  wlieat  for  value 
to  the  plaiiitiiV,  wlio  was  aware  of  the  ilissolu- 
tidii,  l)Ut  not  of  the  Ciiaiieery  jn'oeeeaings  ;  — 
Heia  that  the  sale  was  valid.  Miir/tli!/  v.  IVx- 
„,„-^s'2!KM'.  4-21. 

Tlie  aefenilaiit,  who  held  the  wheat  ill  store  for 
the  linn,  on  receiving  a  ilelivery  orcler  signed  hy 
(;  f). ,  undertook  to  Indd  the  wheat  for  the  idain- 
titf,  ai'id  negotiated  with  liini  for  tlie  imrehase  of 
it,  iiiit  afterwardrt  reiuidiated  the  jilaiiititrs  title 
,)nheiiigiiideniitic<l  for  A.  D.,  and  refused  to  give 
the  wheat  n\>  to  the  ))laiiitiir.  Senihle.  that  the 
ilefendant,  after  what  he  had  done,  eould  not  he 
iiormitttd  to  set  up  A.  D.'s  title  against  the 
libintiff.     //'. 

I'luiiitKf' and  two  others  entered  into  i)artner- 
ghii)  under  articles  of  agreement,  dnted  .Tanuary 

0  1S77,  lu'oviding  that  on  the  death  of  any  one  ', 
iiartner  tlie  business  was  to  he  dosed  until  stock 
'i:is  tiken  and  thi!  affairs  of  the  lii'ni  settled, 
when  tliere  w.as  to  ho  a  division  of  i)rotits  ;  and 
that  if  any  )).artiier  desired  to  withdraw  after  a 
vear  fi'i'iu  the  date  of  the  artii'les  he  should  give 
the  iitliLM-  two  niemhers  the  right  of  refusal  of  his 
share  nf  tlie  husiness.  &c.      There  was  a  contem- 

■  iinraiiedus  agreement  as  to  what  and  how  plain- 
1.  tiff  wii*"  to  pay  for  liis  siliare  of  the  ImsiiK'ss  ;  and 
then  tliore  was  an  instniinent  lu-ovidiiiL'  for  the 
inirohiso  hy  the  other  two  partners  of  plaintiff's 
iiitere.st  oii  certain  eonditioiis  with  the  alterna- 
tive in-nviso,  that  if  the  id.iintilf  (lesired  to 
witliilMw  from  the  tirm  he  should  lie  repaid  all 

1  mmu'V--*  put  into  the  concern  hy  him  from  the 
(livof  uartiiershiii  u))  to  .Tanuary  1st,  IS78  ;  two 

i  iii'inths'  notice  of  purchiise  of  sih'  to  he  given 
1  <iii  either  side,      (hie  of  the  two  other  ]>artiiers 

ilifil  within   six   mmiths  from   the   date  of  tlie 

articles,  and  the  iilaintilf  more  than  two  months 
lli(-f(ire  the  ex\)irition  of  the  year  "ave  notice  of 

his  ilesire  to  retire  ami  get  hack  his  money  :~- 
I  Hi'W,  til  it  the  effect  of  the  death  in  the  partner- 
Lhi|i  within  the  yi;ar  was  to  dissolve  the  tirm. 
lauiltliivt.  taking  thetliree  instruments  together. 
I  tile  |ilaiiitiff  eould  only  have  (ditained  the  heiietit 
lot  the  last  aL'reoment  in  case  the  lirm  eoutinned 
lii  exist  until  after  the  close  of  the  year  ;  and 
Itherefore  t!i;it  his  right  of  ai:tion  was  defeated 

Ik  the  ilissohition,  and  his  only  remedy  was  an 

latceunt  in  the  ordinary  way.     Frank-  v.  /icfwlck 

!</ .il„  44  (i.  B.  1. 

See/u'/TV.   Bmdforil,  26  C.  P.  .318,  p.  4374; 

\FM,  y.  .UcCniiuiioii,  30  C.  P.  183,  p,  4()()1. 


For  the  purpose  of  taking  out  prohate  and 
paying  the  fees  thereon,  tli,  representative  of  a, 
deceased  [lartner  in  a  mercantile  firm  muHt  ho 
taken  to  he  interested  in  the  corpus  of  tlie  part- 
nership effuets  to  the  extent  of  the  share  of  the 
decea8e<l,  undiminished  hy  the  debts  and  lia- 
Iiilitiea  of  the  tirm.  In  n'  Siin-iiiiittr  Cmtrt  of 
Wi'iitirorth  mil/  K>'n;  44  (^.  H,  'il)7.  — ("ainenm, 
sitting  in  Vacation. 


VIII.  Dkath  of  Paktnkr. 

Where  a  .s  ile  of  railway  stock  and  bonds  wa.= 
lell'ateil  hy  a  partnership,  a  mortgage  being  taken 
i\ck  tn  seeure  part  of  the  ]mrcliase  inoiiej',  and 
be  of  tlie  partners  suhseiiuently  died  ;  it  was -- 
%V\,  im  rehearing  (aftirming  the  decision  ,is  re- 
nted ill  iM  Cliy.  333),  that  the  right  to  enforce 
|aymeiit(if  the  unpaid  purchase  money  remained 
b  the  surviving  partner,  and  tli.it  the  represen- 
ktivenf  the  deceased  partner  was  an  unnecessary 
Wty  t(i  the  hill.     Held,  on  demurrer  to  a  hill, 
fcat  the  word  "  firm  "  meant  a  partnership  ;  and 
pt  iinipei'ty  alleged  to  belong  to  a  firm  must 
t  taken  ii8  belonging  to  its  members  as  partners, 
kil  iKit  iis  tenants  iu  common.   liolrkow  v.  Foxtcr, 
fChy,  4"(). 
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I.  Scire  Facias  TO  I'ikprai,  T,f. tiers  Patevt — 
Slit  Scire  Facias  Axr>  Hevivor. 


Held,  Patterson,  .1.  A.,  diss.,  reversing  the 
judgment  of  Spragge.  (' .,  '24  (!hy.  4!)."),  p.  '2~0H, 
that  although  a  most  useful  eontrivaiux'  the 
invention  in  this  case  could  not  be  the  subject  of 
a  p.atent,  ;is  it  was  w,iiitiiig  in  the  elemiMit  of  in- 
vention. Yiifr.f  V.  'I'lriil  ]\'i\-!lirii  U.  IT.  .'o.,  2 
A  pp.  H.  22t;. 

Where  the  idaiiititf  had,  more  than  one  vear 
previ(uis  to  his  application  foi-  a  patiMit  in  Can- 
ada, obtained  a  ](at(;nt  in  the  United  .States 
disclosing  the  same  invention,  though  not  con- 
tiining  all  tlie  claims  contaiiicd  in  the  Ciinadian 
patent  :--Held,  under  sec.  7  of  the  Patent  ,\ct, 
1872,  that  such  foreign  patent  ainouiitcil  to  a  pub- 
lication of  the  whole  invention  in  the  United 
States,  and  impiu-ted  a  ilisclaimer  of  all  parts 
not  claimed  in  the  foreign  jiatent.  Held,  also, 
that  such  di^fence  was  sutlicientlv  raised  by  the 
pleadings  in  this  ease.  Held.  Iso,  that  a  jiatent 
in  Canada  granted  to  an  independent  inventor 
.after  the  ])laintitf's  foreign  ])atent,  bnt  bev.re 
his  application  for  a  patent  in  (\anada,  was  •.  ali<l 
against  the  i)laiiititf's  subse(jiieiit  itatev.t.  Held, 
also,  that  evidence  of  such  i.h.t  Canadian 
patent  to  an  indeiiendeiit  inventor  \\  's  admissi- 
ble under  a  general  denial  that  the  idaintill  was 
the  first  inventor.  Barlcr  v.  /fnirlain/,  2(5  Chy. 
1.35. 

C.  P..  who  h.ad  for  some  time  been  carrying 
on  the  business  of  i)um|)  making,  in  partnership 
with  B.  &  ('.,  w.is  the  holder  of  a  ])atent  for  an 
improved  pump,  which  would  exiiire  on  the  10th 
of  duly,  1877,  lint  was  renewable  nnder  the 
Patent  Act  for  two  further  terms  of  five  years 
each.  On  the  first  of  .lune,  1877,  C.  P.  .agreed 
to  sell  to  the  defendant  P.  his  iiit(!rest  in  such 
partnershii)  business,  together  with  the  land  and 
buildings  in  which  it  was  carried  on,  for  !?4,,')00  ; 
and  by  the  instrument  evidencing  the  agreement 
executed  on  the  23r(l  of  .Tune,  "  he  agreed  to 
assign  liis  interest  in  his  pump-patents  to  Mr. 
P.  for  the  counties  of,"  &c.  After  the  expiry  of 
the  patent  (l!»tli  .hily,  1877,)  C.  P.  tiled  a 'bill 
seeking  to  enforce  payment  of  .^3.000  balance  of 
puroh.ase  money,  due  in  respect  of  the  sale  of  his 
interest  in  the  partnership,  and  of  the  right  as 
before  stated,  insisting  that  all  lie  had  sidd,  or 
intended  to  sell,  was  his  interest  in  the  then  cur- 
rent patent  ;  one  object  which  he  had  in  view- 
in  so  doing  it  was  proved  being  to  jirevent  P. 
and  his  partners,  as  assignees,  afterwards  dis- 
puting the  validity  of  any  renewal  of  the  patent, 
although  it  was  shewn  in  exideiice  that  C.  P.,  in 
speaking  of  the  patent  he  held,  s.iid  it  was  good 
for  ten  years.     The  court  being  of  opinion  that 
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the  i-iglit  for  ten  yunrH,  ami  timt  tlie  huliof  that 
thuy  wuru  purchaHiii){  miicIi  Y'\g\\t  wns  imluutMl  ))y 
the  rfpreHCiitfttioiiH  of  ('.  1'.,  who  knew  how  the 
fact  waH  and  was  therefore  lioiind  to  Hpecifiunlly 
perform  the  agreement  by  exeunting  Huch  an 
aaaignment  as  would  effectually  convey  the  right 
for  the  eountiuH  numed,  whether  at  the  time  of 
the  original  contract  the  i)atent  was  really  good 
for  ten  years,  oi'  afterwards  became  so,  made  a 
decree  for  that  relief  at  the  instance  of  P.  and 
his  partners  in  a  suit  instituted  by  them  for  that 
urpose,  and  ordered  (".  V.  to  pay  the  costs  of 
oth  suits.  I'uinlt  \'.  I'vek— Peck  \.  Powell,  'Hi 
Chy.  3'22. 
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Sec  Haffey  v.  Unffey,  7  1*.  R.  137,  p.  4518. 


PAYMENT. 
I.  What  Amounts  to,  4()59, 
II.  By  Bills  and  Nutks,  4()59. 

III.  AlTKOl'KIATIO.N  OF  PAYMENTS,  4(!G0. 

IV.  Pav.ments  into  and  out  of  Coukt,  4G61. 

I.  What  Amounts  to. 

The  defendant,  clerk  of  the  Division  Court  of 
York,  sent  a  transcript  of  tiie  entry  of  a  judg- 
ment recovered  therein  Ijy  the  plaintiff  to  one 
M.,  the  Division  Court  clerk  of  Essex,  with 
directions  to  remit  the  money  by  post-otfice 
or<ler  or  by  cheijue.  M.  having  recovered  the 
money,  paid  it  into  his  j)rivate  account  at  Mc(r. 
Bros.,  private  bankers,  and  sent  their  cheque  to 
the  defendant  for  the  amount,  as  he  had  been 
accust(mied  to  do,  which  the  defendant  acknow-.| 
ledged  in  the  following  words:  "  McLeish  i\  i 
Richards,  received  from  the  D.  C.  clerk  of  | 
Windsor,  $70  40."  Before  the  cheque  was  pre- 
sented NIcG.  Bros,  fniled,  and  the  plaintiff  sued 
the  defendant  for  the  money  : — Held,  reversing 
the  judgment  of  the  County  Court,  that  the 
che(pie  and  receipt  operated  as  payment  between 
M.  iind  the  defendant,  and  that  the  plaintiff  was 
entitled  to  recover  the  money  from  the  defendant 
as  money  received  to  his  use.  JIcLeixh  v.Howar<l, 
3  App.  k.  503. 

Action  by  judgment  creditor  against  share- 
holders of  corporation.  What  amounts  to  pay- 
ment of  stock  so  as  to  form  a  defence.  See 
"Cohpokations,"  II.  5,  p.  7()0,  and  p.  4382; 
"  Railway.s  and  Railway  Compame.s,  XVII. 
3,  (c),  p.  3224,  and  p.  4695. 

See  NUjIitimiale  v.  City  Hunk  of  Montreal,  2G 
C.  P.  74,  p.  4307. 


II.  By  Bills  and  Note.s. 

Defendant,  wishing  to  buy  an  organ  from  the 
plaintiff's,  signed  a  conditional  hire-receipt  which 
gave  him  the  right  of  purchasing  the  organ  for 
$129,  payable  as  follows  :  a  cash  payment  of  $50, 
and  the  balance  with  interest  in  one  year  from 
date  ;    and   it  stipulated   that  the  instrument 


should  remain  the  plaintiff's  ]>roperty  on  | 
$4  a  month  until  it  was  fully  ]iaiil  for.  TIr'  ( 
<lant  paid  the  !!ir>0  and  obtained  the  iuMtni 
At  the  end  of  the  year  ho  was  granted  an  ( 
tilin  of  time  for  the  payment  of  the  lia 
which  was  followed  by  similar  indulgences, 
at  last  being  pressed  for  i)ayinent,  he  otic 
pay  ijjlSO  casli  and  give  his  note  fiu'  the  rciiu 
HI  four  nn)ntlis.  The  auent  conniiimicatcc 
offer  to  the  plaintiff,  who  replie<l,  "  .As  \ 
quire  the  matter  closed  up,  you  can  aci'c| 
$50,  provide<l  he  gives  at  same  time  a  iii> 
balance  at  four  months  with  interest."  '11 
ter  also  reiplested  him  to  olitain  the  liirert 
which  had  been  sent  to  the  defendant  lii 
take.  The  defendant  paid  SoO,  sent  bin" 
hire-receipt,  and  gave  tiie  nott!  as  reijuiret 
received  a  receipt  for  it,  "  being  lial;  ce 
count  for  organ."  The  note  was  not  ]iji 
maturity,  and  the  plaintiff'  rejdevied  the  ( 
The  County  Court  .ludge  left  it  to  tlie  ji 
say  whether  tiie  note  was  taken  conditi(iii,i 
on  account,  or  was  a  settlement  of  tlie  li: 
due,  so  that  from  thenceforth  the  organ  v 
be  the  defendant's  :  -Held,  reversing  tin' 
mcnt,  that  the  construction  of  the  contrau 
for  the  court ;  and  that  there  was  no  evi- 
that  the  note  was  given  in  satisfaction  ( 
unpaid  residue  of  the  purchase  money.  'I'li^ 
tailing  of  a  note  for  the  |iur))ose  of  ciosii 
account  is  not  jiroof  that  it  was  taken  in 
ment.     Novilhe'ninr  v.  Hohiitxon,  2  App.  I! 


III.  Appkopriation  of  Payments. 

Action  on  a  guarantee  policy  for  loss  sust; 
by  the  plaintiffs  through  the  default  of  m^^ 
their  secretary-treasurer.     The  plaintills  n 
on    Ist   January,    1879,   their   claim   undci 
policy,  which  only  extended  to  losses  wm 
within  the  perioil  of  twelve  niontiis  priintn 
claim  being  made.      It  ap[ieared  that  :it  tli 
of  1877    the   default   wiis  !j(i74,   wiiicli  w.i 
creased  during  the  first  two  montlis  of  Is' 
$1,201.57,  but  in  the  next  four  months  tli 
ciency  was  reduced  by  payments  to  .S'J!Il>.S.'^ 
^vhich  it  again  increased  until,  at  tlie  eml  ui 
it  annmnted  to  .$844.22  :— Held,  in  acim 
with  the  general  rule  as  to  approjirintidh, 
in  the  absence  of  any  specific  aiipiniiiiati 
payments  must  be  appropriated  to  tlie  i 
items    of   the    default,    thereby   payiii;;  i 
whole  of  the  default  due  at  the  end  i<\  l,s; 
that  the  whole  amount  of  $844. 'J2,  iliii 
end  of  1878,  nnist  be  deemed  to  have  ;ill'iiu 
within  that  year  ;  and   that  the  iilaintill; 
entitled,  if  at  all,  to  recover  this  .'11111111111 
Hoard  of  Ediicdtioii  of  the  Toioi  of  I'liii^ 
Citizens'  Insurance  and  Invest nunt  Co.,  30 
132. 

Defendants  McC.  &  McL. ,  wliilu  in  par 
ship,  purchased  goods  from  the  plaintitl'. 
sequently  they  dissolved  partnership,  Mf( 
tinning  the  business  and  taking  over  tiie  a: 
which  included  a  considerable  portion  oi 
goods,    and   thereafter   McO.    purchiistil 
from  the  plaintiff  on  his  own  behalf,  aii( 
time  to  time  made  payments  to  the  iilaintiff 
moneys  partly  his  own  and  partly  the  (iro 
of  the  partnership  goods.     The  plaintitl  sm 
fendants  for  the  balance  due  upon  the  gowli 
uished  to  the  firm,  and  the  question  was  wb 
the  payments  so  made  were  to  be  appliei' 
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i.laintiff'H  l'roi;«rty  on  Iniy  at 

w>xH  fully  im"l  fV'' .  ^Y        I 
a,ul  obUiiic'l  tliu  uiHtnmirnt. 

vuivr  ho  wat*  nviuite.l  lui  v\Wn- 

the   l.iiyi»"l't   of    thu   lal;i..,. 

,,1  by  similar  m.lulKiMurs.  until 

le.l  for  myment,  ho  oll.iv.l  tM 

uive  his  iiotof'"' *■'"''''"""'"'"' 
Tho  agent  con>iiiuiiic;itiMl  tliu 
,tilV,   who  rci.lif.l,  "Ahwm-c 

chmoa  up,    you  .Miu  aLTvi.t  t W 

uivus  at  same  tinu'  a  iiutc  fur 
,outh8  with  intcroHt."    'llif  Ut 
ahimt.M.l.taiutlR-  nremMMit, 
«out  to  tho   .lofo.ulant  l.v  „,H. 
,„.laiit  l.ai.1  «r.O,  «ont  l.a.kti,e 
imive  the  noto  as  rciuina,  ami 
,t  for  it,   "  I'oiiig  l«il'  ■^■^■'<\'^<- 
^"     Tho   note  was  not   yM  i.t 
i,e  i.laiutitt'  rovloviod  tliu  orgiiii. 
,urt  .lu.lgo  loft  ittotuMuryto 
.  notu  was  taken  ooiuliionaly  nr 
was  a  settloniont  of  tho  WMm 
„n  thonooforth  the  organ  «u^  t„ 
,,t'8  •   -Holil,   revorsuig  tin;  jiuk- 
custruotion  of  the  e.mtnu  t  «;.* 
an.l  that  there  was  no  ov,.Kme 
was  given  in  satisfaction  ut  tl,. 
of  the  imvohase  money      nanRre 
„te  for  the  ,mr,.oso  o    ilosn,^' m 
t  proof  tliat  it  was  taken  in  i«iv 
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,  guarantee  i.<.licy  for  loss  sust:d,jc,l 
,iU  through  tho  iletault  ot  mw  I ., 
S^ai.  Tho  ,laintiiU  ...J 
.frv  1879.  their  claim  uiulfi  tlie 
'^.'ly  extonaod  to  losses  .,cc«rn,| 
,H  Kl  of  twelve  months  i.v.o.tns,K 
tv  e  ltain.oaro.lthatatt!.ee:.«l 
^'iSiult  wai  S(i74,  which  .^.J- 
,^  the  first  two  months  ol  h, Mo 
;t;.  tho  next  four  monU,sU.a. 

e* al  rvJe  as  f.  appropiiation,  tbt 
^of  anysvocit^ca,jvroi..|a-. 
list  1)0  avproi.nato.l  to  the  t,  rli U 
'default,'  thoreby   I'^O'".^  '  L* 
I  default  duo  at  the  e.ul,Jj^^^^ 

Lance  aud  linr.^tmm  (  0.,  -W        j 

thereafter  McC.    \'"  ^'f ''fjj 

I  the  balance  due  "V»."  *"' »  „.i„  J 
le  firm,  and  the  questim;^^^ 

ItB  80  made  were  to  be  ^W 
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iniliviilual  or  tho  partnorahip  indobtednosH.  It 
waD  iillegod  that  tho  ovidenou  showed  tiiat  tliere 
waHa  siieuitic  appropriation  to  Mc('. 'a  indiviilual 
account,  in  accordance  witli  a  stipulation  between 
iiluiiititrand  liiinself  therefor,  and  that  Mel/,  was 
iidt  only  aware  of  sucli  appropriation  and  as- 
seliti'il  tliereto,  but  that  he  expressly  agreed  for 
valiiiihie  consideration  to  pay  otF  tlie  partnership 
iiiilutitediieHS  ;  and  also  tiiat  the  partnershi[)  were 
iiiduliti'd  to  Mc(^'.  in  a  sum  beyon<l  the  payments 
niiMli',  and  tliat  McU.  could  th«rof(»re  proi)crly 
anply  tlie  payments  to  ids  own  indebtedness. 
Tlif  Jiivymeiits  were  made  in  advance  of  the  fall- 
ing iliu'  of  the  items  of  Mo(!. 's  separate  account, 
Imt  livideiice  was  j^'is'en  in  explanation  of  this. 
The  jury  having  tound  for  <lefondaiit«,  a  new 
trial  was  granted  to  enable  the  facts  to  bo  more 
fully  t(>iisidored  ;  and,  Senil)ic,  that  tho  plaintiff 
was  entitled  to  succood.  Filrli  v,  McVrimmoii 
f/„/.,  HOC.  i'.  183. 

See  ('(Uiii'mn  v.  AV;r,  .T  Ajip.  H.  .SO.  p.  4.30(). 
St  Mm  V.  Jti/kefl,  2(1  C;hy.  24<J  ;  4  App.  K.  213, 
p.  4610. 

IV.  Pav.mk.st  into .\ni)  oi;t  of  Colkt. 

I'aynient  into  C(Uirt  by  sheriff  under  execu- 
tidiis!     Sir  "SlIKKlFK,"  \>.  3543. 

,See  AV  (,'ilrlind—Jii,lin  v.  Fife,  7  I'.  11.  4.30, 
11.  4481  ;  J)inl  v.  CiMxM,  7  E'.  U.  3.30,  p.  4233 , 
Aii'jliii  v,  Xickk  et  ill.,  30  C).  P.  72.  p.  4(i8'J. 

See  also  lie  KinijKland,  8  P.  K.  77. 


PENAL  ACTIONS  AND  PENALTIES. 
1.  For  Usury.— .SVe  Usury. 


PENALTY  BY  CONTRACT. 

1.  Sl'EtlFR'   PF.RFORiMANt'E  OF   CONTRACTS   WITH 

A  Penalty.— .SVf  Specikk'  Performance. 


Declaration,  in  substance,  that  the  defendant 

agreed  iiiuler  seal  to  manufacture  into  pot  barley, 

aiiil  to  store  for  plaintitt's,  certain  barley  of  the 

tt's,  on  or  before  tlio  l.'ith  of  July,   1878, 

f  and  on  said  date  to  purchase  said  barley  and  pay 

[therefor  the  sum  of  §785  :  that  it  was  further 

!  priivided,  that  in  case  defendant  did  not  pay  tho 

I  Baiil  sum  of  §785  on  tho  said  date,  defendant 

hhdulil  pay  the  plaintiti's  the  sum  of  .$100  as  liqui- 

f  dated  damaig'es.      Breach,    nonpayment  of   the 

t^lUO.    Defendant  demurred,  on  the  ground  that 

itiie  §100  claimed  as  liquidated  damages  was  in 

[fact  a  penalty,  and  could  not  be  recovered  :— 

IHeld,  that  the  declaration  was  good :  I.  That 

Ithis  nuestion  could  not  properly  be  raised  by 

Idemurrer,  for  the  plaintiffs  were  entitled  to  some 

■damages ;  and  2,  that  the  $100  was  not  a  penal 

gum  or  forfeiture  for  not  paying  money  due,  or 

pr  any  ordinary  debt  or  claim,  but  liquidate<l 

p  agreed  on  damages  for  not  buying  at  a  named 

■rice  goods  of  a  fluctuating  and  uncertain  value. 

%mdl<jii  tt  al.  v.  Mackay,  29  C.  P.  601. 

Defendant  agreed  to  serve  the  plaintiflfs  in 
keir  business  of  milkmen,  with  special  stipula- 


tions as  to  not  seiving  oiiHtoinors  on  IiIh  own 
behalf,  kc,  and  in  case  of  .iiiy  breach  by  him  of 
the  agn.  ineiit  entered  into  between  the  parties, 
and  signotl  by  tlieni,  that  he  woidd  forfeit  .'J.V), 
to  bo  recovered  by  the  pl.uiitill's  as  stipulated 
tlamages,  and  not  as  a  penalty  :  Meld,  that  this 
did  not  eniil)le  defendant,  on  iiayinent  of  the 
5i.")0,  to  do  the  ]>rohiliitcd  acts;  iinil  in  a  bill 
seekiiij^  to  enforce  the  agieeineiit  the  pliiintitfa 
prayed  for  payment  of  the  aniount  of  tlii>  li(|ui- 
dated  damages,  and  for  an  injunction  to  rcNtraiii 
defendant  from  acting  in  breach  of  liiM  agreement. 
On  tho  motion  for  injunction  ''oniing  cpu.  Held, 
that  the  pliiintitrs  were  at  liberty  to  waive  their 
claim  for  damages,  und  elect  to  have  relief  by 
injunction.  Tonwln  Jhiiri/  Co.  v.  (/iiiritii^,  2G 
Chy.  290. 

Sec  Jiier  v.  (leorije,  24  Chy.  513,  p.  .3441. 


PETITION  OF  lilOHT. 

Work  done  on  the  Provinci.il  Lunatic  Asylum 
—  Liability  of  Ontario-  Petition  of  right.  See 
Miii-iluuald  etud.  v.  Tlic  Ounii,  44  U.  H.  239,  p. 
43()3.  " 


PLEADIXt;  AT  LAW. 
L  CJeneral  Points  ANii  Pkincipi.es. 

1.  CiiiiditioiiH  Prii-iiliiit,  40(i,3. 

2.  Jhjnirliu-e,  4W,\\. 

3.  Hifrrenvf  hi  One  Plea  to  Another,  4663. 

4.  Certiiinty  mid  Parl'iriddritii,  4G().3. 

5.  Juininij    'imiue   instead    of   Deinitrrini/, 

4G(i3. 

IL   Declarations. 

1.  Venne,  40(),3. 

2.  (Jtlier  Omen,  4()(i3. 

III.  Time  of  Plkai)IN(!  or  Keplyin((,  4663. 

IV.  Pleas  in  Ahatkmknt,  4()()'3. 

V.  Pleas  in  Bar  and  Subsequent  Plead- 

INOS. 

1.  (ieneral  hane  liii  Statute,  4663. 

2.  Pleadinij  Several  Plean,  4()64. 

3.  Pleadinij  iinil  Deinnrriinj,  4664. 

4.  J)enlal  of  Plaint! f'n  Official  Character, 

46()4. 

5.  Sindliter,  4()()4. 

6.  New  Aitiiijnnu'nt,  4()64. 

7.  PleiiH  of  Usury — See  Usury. 
VI.  Demurrers,  4664. 

VII.  Pleading  Over,  4664. 
VIII.  Striking  Out  Pleas,  4664. 
IX.  Pleadinus  in  Particular  Actions. 

1.  In  Actions  aijainst  Surety — See  Prin- 

cipal AND  Surety. 

2.  AijaitistSureties  of  Sheriff— SeeiiHERiyv. 

3.  In  Actions   of   IVatfanty — See  War- 

ranty. 
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if^v^'i 


li1-,C' 


I.    OkNKIIAI.  I'lUNTM  ANK  I'KINlll'I.K.H. 
I,    ('iiiii/iliiiiin  /'rrriihiit. 
Sl'I'  J I  ill  null  I  It  V.    W'lult  III  .t.i/iiuiiiii'f  Co.,  4  A|ip. 

I!,  'jsi,  11.  i:.i;;t. 


'2,    Plriitliiii/  Si  VI  rut   I'lmi, 
Si'c  Uriiifii  V.  77(»'  I'lu/iiiiiitiiiii  Cinnityiii 

'A.    I'll  iiiliiiij  mill  l>i  iiiiirriiiji. 

2.  Pnxtrhirr.  ''"'''•,  \''"^,,"  '''''"'^y '";'«'' •'"r..'';i'> 

'  miilir  <  .   L.    r.    Act,  HM.  KMt  I'.'O.  ;J4  \  ut 

Sec    Itinilijliilnl    V.     Jliill'iilir,    3    ( ',     I'.     114,  [i,      n.   4,  tu  IIIIIpiihh  ti'llllN  hiicIi  :ih   slmit  llipticr  i 

HT'H'.t  ;   Hiilliiii/'r  V,    /inliiin/  /'iii:,  ,ic.,  ///«.  Co.,    wlu'ii   tlu'  imrty  iv|i|iliiH   fui'  uii  iniliilKnii 
HO  I'.  I',  !(,  \i.  H'tM  ;  <i'(  (iiiiiiir  v,   Mr.S'iiiiiii',  l!H  j  Iiiih  ncit  |niwi'r  to  iiiiiki'  imv  niiliMfiiiitati\i 


r.   I'.   141,  |..4:t.VJ. 
!Sw  iiIhii  McMiiKiir  <l  nl.  v.  Kiiitj,  4'_'  l^  H,  40!» 

3.    Ifi/irfiivi'  ill  viiv  I'tvii  In  Aiiolliir. 
Heo  /'((/(/  V.  yii>tmil/i,  "JH  ('.  1'.  :t;«»,  i».  4170. 

4.   Ci  lidiiilji  mill  /'nrHiiiliirilif. 
Si'o   '/'lir  I'liiliiiii.sl,  ,■  (,'i  III  ml  V,    I'lilii  limiii,  41 


I'liiiilitliiiiiil  iinli'i'  lis  til  ti'i'iiiN,  nil  nil   :i|i|>l 
lor  li'ivvc    til    taki'    Immiii'   ami    ilriniii    tu 
'/'in.iiiMilli   Sail  Co.  V.   I'IiiH,  Vt  I'.   It.-.Vil. 
( 'liaiiili.      (iiilt, 

4.    hiiiinl  iif  riiihilijri  Ojfii-liil  riiiini, 

Autiiiii  )>v  iilliciiil  iiHHiKia'c  ill  IiimiImi 
wrmi^fiil  HaliMif  ^'iMiilx.  I'lta,  ili'iiyiii><  tin 
til  lie  till'  ^'immIh  III  till'  |il:iiiitil)  HH  Hiii'li  aNM 


,■>.■(.  //(.'  i;.,ini.ii.i,ri.,iiii;ii  v  ,,i.i„  rrMoii,  41  ||,,i,|_  ,„,t  t„  put  in  is.siii'  tlii'  i.laintill's 
<^  15.  .1,.!,  11.  4;j.VJ;  III,  Cmiiiilii  . I !/'•"•«/'«»■(»/  ^,|,,„.,^.^,,.„„„„,^,|,,,,,  MiEihrantsy.  |/, 
lux.  Co.  \\   )l'((//,  ;<(»('.  I'.  :<,■)(>,  11.  4(IH().  4.{  (^    (5   YA 


Ti,  Joiiiiii'i  lx.iiii'  iiinti ml  of  /)i'iiiiirriii<i. 
Hvil  'J'l/lrr  V,   lliiiliill,  W  .\\<\*.   'i.'t,  \\.  4<i()4. 

II.    l)i;ri..\ii  viiii.N'.s. 

1.    Viiiiii'. 

Wlii're  jiartios  t(i  tlic  unit,  tlii'ir  witucsscK,  niul 
tilt'  attiiniry  ami  ciiiiiLsil  lur  the  itcfi'iiilaiit  re- 
siik'iliii  till' saiiii' ('(iiiiity,  liciiij;  tiR'i'iniiity  wliiin; 
tliL'  I'iiiiNe  of  ai'tioii  ariiHt'  :  Hi'l'l,  that  tlu'  Vfiiiii,' 
bIhiiiIiI  Iio  L'iiiiiifii'il  til  that  county.  J'lii/ijii ii  v. 
J/('/,«.-r/,  7  I*.  I!.  .•{77.    -('.  1..  ChaiiiVi.      Aiimmr. 


.1.   S'liiiilili  /'. 

See  MrLiirni  v.  Mi'Cimi'i,   8   1'.  I!.  ,M  ■ 
V.  CiiMiiiid,  S  V.  It.  137. 

I  (i.    Xiii'  Axk'iijidiii  III. 

Si^i'  MrDmiiilil  V.  MiK'iiiiiiiii,  s  I'.  |;.  i;i 

VI.   DK.MniitKii.H. 

.luilj^iiioiit  tiiioulil  not  liu  jiivi'ii  ,i;^,iiiiNt 

niiiirt'r  liy  a  lU'tVmlaiit  liy  ri'aMuii  ut'  Iii>, 

to  .iiiiioar  ill  .suiipoi't  of  it.     Tiio  jiiiluiiiini 

III  (.oiisiiluriiiji  tlici|Ui'.slioii  ot  coiivi.'nieiR'i;  ami    citluT  lio  agaiimt  tlif  ilffcmlaiit  liy  ih  laiill 

cxiiL'iisu  till' iiist  to  tliu  iiuliHc  of  the  ailiiiiiii.stra-    niiist  liu   argutil,    ami   jiiil;,'iin.'nt   givfii  i 

tioii  of  justice  slioiilil  lie  taken  into  account,  hd  ;  merits.     Voiintiiuliilid  limik  ol'  Cmiiiila  v 

that  as  far  as  poa.'sililc  each    county  hIhiiiIiI  hear    (/(■/•-  m,  2!)  C.   I'.  !)W. 

the  e.xiienae  of    trviiiK  cases    in    the    county  in  i      n   .  i    •     ii     i-,       i.    t   »  i      ,.. 

,..1  ■  1    ii         .         !•  .*;.,..  „         /;  '      llelil,  in  the  iJourt  of  Aiiiieal,  aliinu 

which  tlie  cause  ot   action  arose.     J  h.  ;  ,,    .,.,„'       ...       .     ,     ...     ''   ,    ', 

H.  -"28,    without   ilei'iiliii^'  whi'tlu'i'  C 

Sue  ftlso //(■«»•«  V.  CorjHinilion  of  l/i'- CoiiiUif  ol'  apiilieil  to  suits  for  i'eilciii[itii>ii  of  intitl 

Yori;  8  I'.  I'.  ]'M).  ilefeiulant  to  relief  in  an  actioii  at  Ihh 

mortgage    -that  the  ilcfcmlant  was  i  nt 

•>    /III    ./'^.„.o..  suciCL'il,  on   the  groiiiiil  tiiat  tlic  ('iiiiit.i) 

ujion  mIiicIi  tile  plaiiitnis    hail    cIkisui 

Jniiiik'r   of   counts.     See  Tliiirxloii  v.  Brenrd,    issue,  hail  lieeii  proveil,  ami  no  aiiiiiiiiiiii 

8  l*.  It.   10.  I  iiig  lieeii  askeil  for,  the  (lefciiilaut  wiis 

Declaration  in  trover.      lUiiii  v.  MucKmi,  .'i  V.  \  untitled   to  a  vonlict.      Heinarks  as  t,. 

11.  471,  IJ.  27S:t,  overruk'il.    See  To  Hor  v.  Ailiim,    system  of  iilea.ling  freiiuently  ailnpt.'.l  in 

8  P    II    (>G  issue,  when  tlie  iihestion  is   really  inie 

Ti/lie  <■!  al.  V.  Jliiiloit,  3  Apji.  It.  ."i3. 

Costs  of.     See  Smith  v.  Curjiiiriitiint  «/ , 
tn-  Toiniship,  45  (I  H.  8(1. 


ii;.; 


III.  Time  of  PLEAnim*  or  I'v.in  itn«. 
Sec  MvDoiintit    r.    MrKintfiH:    \i  P.  It,   13  ; 


Lock  V.  Toilit,  8  P.  It.  (iO. 

IV.   Pi.KAs  IN  Abatement. 


VII.    Pl.EAPINO   OvKli. 

Declaration   lielil    defective   fur  iiiuir 

but  the  defect  cured  by  the  plea.     Sou  I 

See  liniini  v.    '/V/c  Corporation  of  the  County    Jiolm-lxon,  '23  C.  1*.  5(18,  p.  374"). 

qf  York,  8  P.  K.  13'J.  f^^^  j^jg„  MtinKon   v.  Hn  mill  on,  .T  0.  S 

Blaik  V.  Whili',  18  Q.  B.  3(i2 
V.  Pleas  in  Bar  and  Subsequent  Pleadinqs. 
1.  General  l8.Hue  by  Statute. 

See  Small  V.  Grand  Trunk  Ji.  W.  Co.,  15 Q.  B., 
283,  p.  3147. 


VIII.  Sthikinu  our  I'i.kas. 

Upon  an  application  to  strike  out  pleis 
the  A.  J.  Act,  leave  may  be  granted  tn 


iiii'a 


llili"! 
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7,,.  f.).7«<ni'i""''"""'^':'  »■'"'. 

„ii,ni'""'  /'"""'■'■'""■ 
A.t.^H.  itKM-Jtt,  :u\'H  ■•I': 

,,,„H  H.wl.  i>s  .»...rtn.>tir...tt.n,a 

,.„,,ii,.H  tor  III.  luaiiiu.iH  ■,,i„a 

,.  a«  U<  t.'nuH,  ..11  111!  ^MM''"  •'""" 
Co,  V.  /■/,.».<)»'.  ll.'J..I.     t    1. 

•  rimnlif"  '>#•'■"'  '■'"" '"'• 

,fi:„n.U.      I'K'H,  arnyiimtlH.^; i, 


5.  SlmHilii'- 

,„  V,  MrCiiii':!' 

y.  K.  i:«T. 


8  1'.  i;.  ."'I  ;  /^ 


(;.   ,V,(r  A.i«hiiimiiif. 
villi  V,  .Ur/v'''"""".  "  ''•  "•  '•'• 


.f.mlant  l.y  .vusun  o.   1,,^    .Imv 

.MMM-rt  of  it.     The  ,u.  .nun   mu. 

ai     tthoa.lVnaantl.va.lault.nn, 

\\  'tW. 


houta..ian,  w...tlu      .        4 


ntitlol  lilt  I 


,uits  for  voatini.ti..ii  "it; 

t\nt  t\..'  a.^fcnaaiit  was  h.  tU.l  t. 
f    ..  LnuA  that  the  .■,,,nt.hK  vlo. 


fv.  Jlint'in,  3  Ai-l'.  K.  ...i 

See.SVMVA  V.  ( •(.rymni^;""  »/ a««-l 
I?),  45  ii.  B.  8"- 

Vn.    Vi.EADIN"    OVKH. 
.on   held    aefoctive    fur   nuMl 

rct:i;ln>y  the  pica.  >^^i'-'^\ 

I25C.  P.  r)(i8,i>- »''*■'■ 

,  Muuxo,,   V.  7/.rmi/'o»,  5  0.  S.  11»| 
bii^',  18  Q.  B.  -MVi. 

nU    Striking  out  ri.K.\s. 


iJcii  if  HiiiiiMirtuil  l>y  ntlliliivitM  vorifyiii^j  th«  uriiiit'. 
r,l,i,,o,i  V.  Jiiliiixiw,  7  I'.  K.  •.'S8.  — ( '.  L.  t  'Imiiih.  — 

||;,|t,.M.     C.     ('.     .(•    /'. 

|'|(;i4  xtriu'k  nut,  miacr  tlie  ciri'iiiiiMtaiK'cH  ilu- 
t.iilca  III  tUu  ri:|iiil't,  ilH  IkiIiik  hIii^um  liy  aufell- 
j^iiit  »  I'Miliiiiiiitioii  til  lio  luitriic.      //i, 

I'li.iii  Ills  i'xaiiiiii:itioii  iinat'r  It.  S.  O,  c.  'lO, 
,  l.'iii,  tlu'  ili'fi'iiaiuil  Hwoi'e  tliiit  hi'  aiil  Hot  know 
ulictlii  I  the  lioti:  Mllca  oil  wax  Htillll|ii'il  or  not 
ithtii  it  ^vaH  MJ^iica,  iiikI  a  (oiU'tciiaaiit  mwoi-l' 
that  it  vNit  :  llitia,  that  the  ph'a  could  not  he 
,timk  out,  tor  that  can  only  hi^  aoiic  under  the 
tlieiiliove  .Vet  vvlieit  ilel'eiiilaiit  uainitN  it  to  he 
uiitnii'.  ///(//'/'"'/  liiuik'  V.  SiiiHiiiirjilliliil.,  7 
1>,  R,  ;t'JO.     <•.  1-.  CUaiiih.   -Ha;,  iity. 

Til  an  action  (111  a  iironiiHsnry  inte  acfendaiit 
iiliwlfil  the  .statute  ot  I, imitations.  Kive  ye.irn 
.ilUT  llic  note  wa.s  niaae  aet'ciiilant  Higiieil  an 
iiurtiCiiu'iit  written  on  tliu  iiott^  that  it  "  Hhoiild 
vdiitiiiiie  a  j^ood  security  notwithstanding  tliu 
stiitute  ol  LiniitatioiiN, "  Leave  to  strike  out 
till'  (ilea  was  i'1'fu.scd,  hut  the  iilaintiti'  was  hI- 
\,>v,\:i\  to  put  ill  a  siiecial  I'epliiation.  /'nil  v, 
loti>,l  I'.  1^'  •'•'»^'  -''  ''•  <'iiainli.  Dalton,  >'. 
('.a'  /'. 

Iiofeiiaants  uiion  their  exainin.'ition  uiuler  I!. 
..  0.  c.  .'ill,  s.  l,"ili,  admitted  tliat  their  only 
iiiiiiiiil  tor  ileiiying  the  iilaintitls'  incoipoiatiim 
win.  that  they  did  not  know  tiiat  they  had  eve.' 
linii  iiiiiiip(uatcd,  and  acknowledgeil  that  they 
h.iil  juiiica  ill  a  liond  to  the  plaintitl's  as  a  ecuii- 
iiaiiy  ;  Held,  tiiat  the  plea  could  not  he  struck 
(lilt,  as  evidence  might  he  produced  shewing 
I  lluit  they  iiad  ceased  to   he   a  oiu'iiorate   hody. 

/'/..  V'"'"  /'"'•  '  '"■  ^''  ^'".'/"'  ''  "'■•  "  *'•  l^'  •'"'*'  ' ^ 
|(,  !,.  ('liaiuh.-i)alt(Ui,  r.  V.  .1'  /'. 

Sou  /V;/;/  v.    NiismUli   ,7  .(/.,  '28   V.    W  .S.Sl),  p. 

|4i:ii. 

See  alwi  l>oijlv  v.   (hwii  Sonml  I'rintinij  di., 
I  Si'.  I!,  till. 


I'LKADINd   IN   Kl^LITY, 
I.  Bills,  -Kl(i.'>. 
11.  I'viiTlKs,  4t»(jt». 
j  111.  Answkk,  4(U)(!. 
IV.  Hkfkui:m'K  to  ST.vri:TK.-»  ask  L)ot'UME:iT,s, 


4(lii7. 


I.    BlLI^. 


Whci'o  a  plaiutitr  erroueou.sly  iLsserta  title  in 
lom  iiiiiacity,  hut  it  appears  from  the  statuinonts 
liiitlw  liill  that  he  is  entitled  in  another  capauity, 
Itliicuui  twill  give  him  the  relief  he  seeks.  F'ulKr 
|7,  .r./fl/H,  1  Uhy.  -218. 

\  Where  a  hill  states  facts  wliicli  shew  the  plaiii- 
tuititled  to  some  relief,  although  not  that 
ledally  prayed,  the  court  will,  uiuler  the  general 
tayer,  giant  such  relief  as  the  hil'  shews  the 
laiutitf  entitled    to.       J'hi/li/iH    v.    T/ic.    Jioi/dl 

iinpra  llotil  Co.,  25  Chy.  358. 

tHelil,   that  tlie  hill  set  out  in   the    report 

iicieiitly  averred  the  delivery  of  the  alleged 

Mill  that  the  defect,  if  any,  was  removed 

f  the  ivnawer.    Smith  v.  Doyk,  4  App.  K.  471. 


(Vrtainty,     Si'i-   n,rnt,,n   v,   tlimul   Ti-nnk   K 
M'.  Co.,  I'flChy.  !t,1,  p.  H!W. 

MultifarioiisncHs.     See    )'ii»/),/  y,    II ,.;,//,/    •>- 
Chy.  :V24.  ■     ' 

Sc  also  \/,   M„l„i,l\  f  •„//,,/,  V.  .\/,ni<lc,f  „l., 
I  Apji.  I!,  .V2(».  p.  4'J»!t. 


II.    I'.UITIK.S. 
Where  the  tenant  lor  lil\'  was  trusti'e,  ami  after 

til  '  cesser  of  other  estates  \\:is  to  hold  tln'  estate 
for  the  helietit  of  the  chliai'eii  ol  P.  ( '. :  Hehl, 
that  the  tlll^tee  sllllieiclitl V  re|irescntea  their  in- 
terests,  ana  that   they  neeil    not    he    p.'irties    to    a 

liill  iiiipciicliiiig   the    trust    a I    as    Iriucluhnt 

a;;aiiist  cieaitors.      T/iniiiinni,   v.  /'(»/-/,  'Jti  ( 'hv. 

:tHi. 

See   r,(// V.  <,'riiii-l  Tnnd-    I!.    IT.  Co.,   KM'liy. 
4!t|,  p.  ;<I4S. 

.See  also  LuikjIi,  int  \,  Shihln,  \>'  (hy,  ;(h7, 


III.   Answkh. 

.Amendment  of  an.swer  to  hill  on  an  iiisiiraiicu 
policy  rclusca  iinaer  A.  J.  .\ct,  the  delciicu  pro- 
[losed  having  110  merits.  f.'»7yiV»('./ v.  Mutiiid 
lii'i.  Co.,  -24  Chy.  ;i,'i(>. 

'I'he   hill,  which   was  lih'a   against    Mel''.,    It., 
McK.,  ana  It.,  alleged   that  a  ileed  m.'iae    hy  the 
plaintill'    ami    her    linshainl    in    I.Siili    to    Mi:\\, 
although    ahsohitc    in   fniiu,   was  iiiaac   only  as 
security  for  a  loan  of  .s.'ilH),    iroiii    Mel'",    to  the 
plaintill' :   that   Mel'',    .sold   to   I!,    aiwl    .M.,    who 
took  with  notice  of  the  plaintill's  right  t'p  reileem: 
that   It.  and   M.  sold   the  land   to   U.,  who  took 
with  notice,  and  that  I!,  gave  liack  a  mortgage 
to   secure  part  of    the    purchase  money,    which 
was  still  iiniiaia,  and  hail  hivui  assigned  to  one 
W.itson.     'I'htt   ili'lciidaiit    I!.,    aamittea    hy    his 
answer  the  allegeil  char.icter  of  the  conveyance 
froiii  the  plaintill  to   MeK.,  ami  that  the  sale  hy 
Mel'",  to  It.  anil  M.  was  in  frana  of  thi'  plaintitl; 
hut  he  ileniea  notice  of  the  plaintill  ".s  claim,  and 
alleged  that  he  was  .1  purchaser  for  value  with- 
out notice.       At  the    hearing,    U.    who  was  the 
only  apiiellant,  made  an  ap[ilicatii>ii  for  leave  to 
lile  a  supplemental  answer,  setting  up  the  facts 
shewn  hy  the  evidence,   that  liis  deed  from   It,, 
and   M.,  and  their  deed  from   Mel''.,  as  well  as 
I  his  deed  from  the  plaintill,   had  lieei:  duly  re- 
gistered, w  hich  was  refused.    .A  decree  \v  is  made 
declaring  that  the  conveyance  to  .MeK.  w  is  only 
as  security  for  the  re|iayiiieiit  of  the  .'iJ.'iOO  :  that 
I  It.    and    -M.    honglit   with  actual  notice  of   the 
1  plaintill  "s  elaiiu,  and  that  15.  hoiight  from  them 
with  actual  notice.      It  did  not  appear  whether 
,  the   deeisiim    was  on   the   ground   that    B.    had 
actual  notice  when  he  purcha.sed,  or  that  H. ,  not 
I  having  paid  his  purchase  money,  was  unahle  to 
j  plead  purchase  for  value  withmit  notice  :  -  Held, 
1  (I'roudfoot,  V.  ('.,  dissenting,)  tlu't  the  evidence 
j  did  not  shew  that    15.  had  actual  iioticu  of  the 
j  plaintill  "s  claim   when   he  purchased     that  the 
iinieiidmuiit  should  have   heeii  allowed,  and  that 
this  court  had  power  now  to  allow  it  under  the 
A.  J.  Act,  sec.  ')0  ;  hut  as  it  would  not  he  proper 
to  conclude  the  plaintill  without  an  opportunity 
I  of  proilncing  further  eviilence,  the  case  was  sent 
j  down  for  another  hearing.     I'er  Patterson,  J.  A. 
— The  provisions  as  to  amendments  in  R.  S.  O. 


t>S«. 
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ch.  49.  sec.  8,  and  R.  S.  0.  ch.  50,  sec.  270, 
are  in  ])ai'i  materia,  and  the  suitor's  right  to 
claim  an  amendment  are  the  same  M'hetner  at 
law  or  in  equity.  Per  Proudfoot,  V^.  C — That 
the  permission  to  amend  was  in  the  discretion 
of  the  judge,  and  tliat  the  court  should  not  in- 
terfere with  his  decision.  Peterkinv.  Mc  Far  lane 
H  III.,  4  App.  H.  25. 


IV.  Reference  to  Statutes  and  Documents. 

Held,  that  the  defendants  demurring  to  a  bill 
were  not  restricted  to  the  statements  in  the  bill 
of  the  facts  under  which  the  company  was  in- 
corporated, but  that  they  coulil  refer  to  the 
statutes  as  printed  iu  the  statute  book.     Kieli/ 

V.  K it'll/  et  (il.,  3  App.  R.  438. 

See  also  Loiti/hcnd  v.  Stuhhn,  27  Chy.  387. 


POLICE  MAGISTRATE. 

Th'.'  salary  paid  to  a  police  magistrate  of  a  city 
or  town,  under  R.  8.  O.  c.  172,  s.  1,  covers  all 
cases  that  may  come  before  him,  arising  within 
^,he  city  or  town  ;  so  that  he  is  not  entitleil  to 
any  fees  except  in  what  may  be  called  purely 
country  cases,  e.g.,  where  the  charge  arises  and 
the  parties  reside  out  ot  the  city  or  town,  or 
where  it  is  a  local  matter,  as  for  injury  to  pro- 
perty situate  out  of  the  town  or  city.  A  town 
clerk,  being  also  town  treasurer,  did  not  act  as 
police  clerk,  and  no  ap|)ointinent  having  been 
made  by  the  municipal  council,  the  police  magis- 
trate ai>pointed  a  clerk  from  1871  to  1877,  which 
appointment  the  council,  with  full  knowledge 
and  notice  thereof,  never  repudiated  : — Held, 
that  under  these  circumstances  the  clerk  must 
be  considered  as  if  appointed  by  the  council,  and 
entitleil  to  retain  the  fees  given  to  police  clerks 
by  the  statute.  Held,  also,  that  the  police 
magistrate  was  not  entitled  to  charge  these  fees 
himself,  and  to  i)ay  the  clerk  a  salary  in  lieu 
thereof.  The  Coriionttiim  of  t/it  Town  uf  Petfr- 
boruuijh  V.  llnttuu,  30  C.  P.  455. 

A  police  clerk  of  a  town  remunerated  by  a 
fixed  salary  paid  over  to  the  municipality,  in 
accordance  with  the  statute,  the  fees  received 
by  him,  amongst  them  l)eiiig  the  fees  for  hearing 
and  determining  cases,  and  for  records  of  convic- 
tions : — Held,  that  the  police  magistrate,  for  the 
reason  and  except  as  above  stated,  could  not 
claim  such  last  name<l  fees.  Helil,  also,  that  the 
corporation  of  the  town  were  not  entitled  to  re- 
cover from  the  defendant  any  fees  received  by 
him.     lb. 

Held,  that  sec.  412  of  the  Municipal  Act, 
R.  S.  O.  c.  174,  applies  to  cases  arising  both 
under  the  Dominion  and  Provincial  Acts.      Ih. 

See  Lang  with  v.  Dawson  et  al.,  .30  G.  P.  375,  p. 
4590;  In  re  Boucher,  4  App.  R.  191,  p.  4411. 


PRACTICE  AT  LAW. 
I.  Process,  4668. 
II.  Writ  of  Summons. 

1.  Siiinint)  and  Sealing,  4668. 

2.  Service,  4668. 


III.  Appearance,  4669. 

IV.  Judge  in  Chambers. 

1.  Clerk  of  the  Croirn  awl  Pie 

V.    SUMMONSE.S,  Rui.E.S,  AND  OrD 

VI.  Term's  Notice,  4670. 

VII.  Proceedino  at  Law  and  in  Ei 

VIII.  Irregularity,  4670. 

IX.  In    Division    Courts  —  See 
Courts. 

X.  SET-OifF — See  Set-Off. 

XI.  Service  of  Papers   iiv   Sin 

SilERIFF. 


I.  Process. 

Held,   that   the  writs  of  fieri   fa( 
case  should  J>e  set  aside,  the  words 
of  the  last   will,  &c.,    testiinient   ot 
ceased,"  having  been  unauthorizedl^ 
iifter  the  issuing  of  the  writs.     .Kii 

1  Ufu-pcr,    \-\  L.  J.   N.  S.   .S25.— C.  L 

!  Dalton,  C.  C.  .0  P. 


11.  Wktt  of  Summons. 

1.   Siiiniuij  and  Sc.aliiiij. 

The  absence  of  the  signature  (if 
the  process  upon  a  writ  regularly 
issued  by  the  deputy  clerk  of  tlie  i 
irregularity  which  may  be  anu'ndc( 
A.  J.  Act.  Ldhailic  V.  J)<irliiiii,  7  1 
C.  L.  Chamb.— Dalton,  ('.  ('.  ',(P. 

Where  a  writ  of  summons,  issiu 
■appointment  of  \V.  M.  Ro.ssasCk^rl 
cess,  was  signed  by  his  i)redecessor,  a 
of  the  court  wa-s  left  blank  in  the 
an  amendment  was  allowed,  wit 
Stevi'Nuon  w  \Villi(iiii.'<,  7  P.  H.  358.— t. 
—Dalton,  a.  a  .1'  P. 


2.  Serrice. 

Where  a  summons  in  the  form  \i 
'  sec.  2of  theC.L.  P.  Act,  isstiedag:  ' 
can  subject  resident  out  of  tiie  jul•i^ 
described  as  so  resident,  was  SL'r\c' 
during  a  temporary  visit  to  Ontarid 
ment  in  default  of  appoaranco,  sijj 
special  endorsement  on  such  writ,  w; 
lar.  Snow  v.  Coh;  7  P.  R.  162.-1' 
— Morrison,  on  appeal  from  Dalton, 

Defendants,  merchants  iri  Niw 
graphed  to  the  plaintiflF,  an  attoiiu' 
in  Toronto,  in  answer  to  a  telej,'ia 
offering  his  services,  to  represent  tlie 
insolvency  proceedings  pending  in 
place.  Plaintiff  did  so,  and  u[)on  r 
bill  for  servicep.  which  he  did  by  lt;tti 
to  defendants  at  New  York,  defoiulai 
from  New  York,,  addressed  to  pla 
ronto,  refused  payment ; — He! '  tiia 
tiff  could  not  recover,  as  both  oiuitrac 
arose  out  of  the  jurisdictiuii. 
Wiley  et  al..  43  Q.  B.  350. 

Held,  following  Sjiittnl  v.  Jackson 
P.  542,  th»t  the  words  "  cause  of  ac 


;aranc'E,  4669. 

E  IN  (JHAMBERH. 

lerk  of  the  Crotni  nnd  /Vfrr.s,  Mm. 
MONSES,  Rules,  and  Okdeus,  W.i. 
m's  Notue,  4670. 

OKEDINQ  AT  LaW  ANP  IN  EgUITY,4(;;0. 
EOULARITY,  4()70. 

Division    Courts  —  See    Divisihn 

OURTS. 

-Oifv—See  Set-Ovk. 

(VICE  OF  Papers  dy  Sheuiff-.w 

iiIKRIFF. 

I.  Process. 

that   the  writs  of  fieri  facias  in  tliu  I 
,1(1  he  set  aside,  the  words   "fxccut„n 
St  will,  &o.,    testament   ot  •!.  K   4 
having  heeii  unauthorizedly  stniok  m\  I 
i'ssuingof  the  writs.     A;W,7.a',v/;, 

nL.  J.  N.  s.  :wr).-c.  l.  (iKim!.,- 
c.  C.  .0  /'•  ' 

IT.  Writ  ok  Summons. 
1.  Siijn'niy  (iinl  SfalliKj. 
haeiice  of  the  signature  ..f  the  clwk.l! 
cess  upon  a    writ  regiilarly   scald, ml  I 
,Ythe  deimty  clerk  of  tlie  cn-wiusji 
^Htv  which  may  he  amen.kd  uiuki  tte 
,ct      LubwIUy.  Jh'rhnu     ,^  1>.  1!.  ,!,w.-l 
riiamh.— Dalton,  C  ('■  <{■•'• 
•re  a  writ  of  summons,   issued  atUrtlil 
inentof  W.  M.  lloss  as  C'U'ik  ..f  tlul'ro- 
AS  signed  hy  his  predecessor,  aiul  th. .« 
Ow.'vsieft  hlank  .u  the  copy  .mn 
undment    was    allowed,    witumt  csal 

on,  C.  C.  .f  P. 

2.  Scrrke. 

■re  a  summons  in  the  form  i.ve.criWkjl 

tleC^  I.  P.  Act,  issued  against  an  Allien.! 

liect  resident  out  of  the  junsdictioi,  ^ 

led  as  so  resident,  was  served  urn>'=| 

a  temporary  visit  to  Ontario,  atiiialj^l 

in  Silt  of    appearance,  sign.;!  .rul 

f.£rs.nentoi^ud.wnt.w..M2^ 

b:onieL/fr^il!laton..r...' 

„to    in  answer  to  a  telegraiii  tr.iiib 
:S  services,  to  represent  ticiiimc  J 

fncv  proceedings    pending   m  t"-    «^ 
^  pLntiff  did  so,  an'l  "1","' '•^'"''•^"  i 
..  ser^ce..  which  he  dul  hy  letter  a,Wrj*» 
L"SatNewVork.detoiaan.J;«^ 
Lw  York,,  addressed  to  r.l'""jg 

\el  al.  43  Q.  B.  350. 
rt   followintt  Spittal  v.  .Tackson,  h.  R.  H 
^^'tEllThTwonls  ••  cause  of  actum  iM 


46G9 


PRACTICE  IN  EQUITY. 


4670 


0  c.  20,  s.  49)  do  not  mean  the  wliole  cause  of 
action— i.  e.,  hreach  and  contract,  but  hreach 
alone.    ll>- 

Fdreign  Corporation  —  Service —  Agent.  .See 
WilMi  V.  Till'  ^Etna  Life  AMiimure  Co.,  8  P.  R. 
1.31. 

See  also  Ue  v.  Jimll,  If)  L.  J.  N.  S.  164. 

III.  Appearance. 

Wiiere  the  defendant  neglects  to  appear  to  a 
specially  endorsed  writ  ui  an  action  on  a  i)ro- 
niissory  note,  tlie  plaintiff  is  entitled  to  sign 
iiukmeiit  without  tlie  production  of  the  note, 
and  a  iiiandanins  was  granted  to  the  (bounty 
Court  to  sign  such  judgment.  In  re  Olit'cr  \. 
Fniifi;  7  P.  li.  325— C.  L.  Chamb.— Hagarty. 

1  IV.  JuuoK  IN  Chambers. 

1 .  Clerk  of  the  Crown  aud  Pleas. 

The  court  will  not,  in  general,  review  the 
|ii(timient  nf  one  of  its  memhers  sitting  in  Cliani- 
bt'W,  ui">u  the  (juestiou  wiiether  an  application 

I  ws  niailu  in  time,  hut  it  is  different  under  our 
statutes  and  rules  of  court,  upon  an  appeal  from 
.ulocision  of  the  clerk  of  the  C!rown  and  Pleas 

Ijittiug  in  ('lianihers.      Ilntl  v.  Uraml  Trunk  R. 

Iir.  (i).,  7  P.  R.  335. — C.  L.  Chamh.  -Hagarty, 

Ion  appe.al  from  Dalton,  C.  C.  <t-  F. 

On  an  apiilication  to  set  aside  executions  and 
tiiter  s.atisfaction  a  reference  was  made  to  a 
•County  Court  judge  to  take  an  account,  who 
Ifranul  there  was  nothing  I'.uei-Held,  that  tiie 
Ixkik  of  i\w  (Jrown  and  Pleas,  .acting  as  judge  in 
[Clianilieia,  had  no  power  to  hear  an  appeal  from 
jihe  :■  ;H)rt.  Pnfford  v.  J)(tiii.<<,  7  P.  1{.  .1()l.— C. 
IL  I'h'iml).— Ualton,  C.  C.  <t  P.  ;  Cameron. 

Hehl,  that  the  single  court  was  not  precluded 

from  ilisposiug  of  an  application  to  rescind  .an 

Hjriler  made  by  the  clerk  of  the  C'rown  and  Pleas, 

letting  aside  a  sidebar  rule  for  costs  of  the  day, 

Jon  tiie  ground  that  no  application  for  the  i)ur- 

Iposi'  had  been  made  to  a  judge   in  Chanihers 

iTritliin  four  days  after  the  making  of  the  order 

mler  the  rule  of  court  of  Hilary  term,  187'), 

inc cxceptidii  contained  in  sec.  31  of  ch.  .3!>,  R. 

,  0.,  merely  providing  an  additional  <  r      'ire 

meiily  mode  of  appeal,  and  not  takiiig  aw     '5i  ■ 

Bght  of  resort   to  the  court   In-     'ic  pu  poefi. 

fiidiiison  V.  ThiiiiifMOii,  44  ',;.  P>.  '29— Cameron, 

fitting  in  N'acation. 

Change  of  venueorderedinCo  n;!;- (J  urt  case, 
mlcisee.  155,  11.  .S.  O.  c.  ."50  Kiiht  if  appeal 
ronu'lerk  of  the  Crown  .and  Ple;ii  Muhon  v. 
pcUh,  C.  P.,  K.  T.,  1880. 

See  also  W'heatley  v.  Shar2h  8  P.  K.  189. 


V.  Summonses,  Rules,  and  Orderc. 

H'lil,  on  an  application  by  way  of  appeal  from 
iJulge's  order  for  tho  issue  of  a  writ  of  ca.  sa., 
pt  ihe  court  in  teruj  has  power  to  review  such 
Wer;  but,  semhle,  that  an  application  made 
Iter  the  lapse  of  the  succeeding  term  is  too  late. 
fill' 'v. O'Connor,  43  Q.  B.  193.  , 

^Ruleii'si  to  quash  by-law— Who  may  shew 
Sfr-  lie  Mace  and  tkt  Corporation  of 


the  County  of  Fruntennr,  42  Q.  B.  70,  p.  4637  ;  Re 
Gllehrixtaiid  the  Corporation  of  the  Townxhin  of 
Sullivan,  44  Q.  B.  588,  p.  4637. " 

See  Caimnnt/h  v.   IfiLttimi.*  Mutual  Fire   Ins. 
Co.,  7  P.  R.  Ill,  p.  458.3. 

See  also  Merchants'  lianlc  v.  i'<.:raoH,  8  P   R 
129. 

See  also  the  previous  sub-head. 

VI.  Term's  Notioe. 

See  McCleary  v.  Morrow,  8  P.  R.  12  ;  Bank 
of  Montreal  v.  Foulds  el  al.,  8  P.  R.  182. 


VII.  Proceedino  at  Law  and  in  Equity. 

Where  by  fraud  and  collusion  a  judgment 
has  been  recovered  ,at  law  to  protect  the  pro- 
perty of  the  judgment  debtor,  and  a  creditor 
takes  proceedings  at  law  for  the  recovery  of  his 
demand,  he  is  precluded  from  applying  to  this 
court  for  relief,  as  the  court  of  law  has  power  to 
work  out  idl  the  rights  and  remedies  necessary 
to  do  complete  justice.  Knox  v.  Trarers  23 
Chy.  41. 

See  also  "  Practice  in  Eyi  ity."  IX.,  p.  4674. 

VIII.  Ihkk(sul.\rity. 

The  affidavit  of  service  of  notice  of  motion 
for  a  certiorari  to  remove  a  conviction,  must 
iilentify  the  magistrates  .served  as  the  convicting 
magistrates.  But  an  affidavit  defective  in  this 
respect  was  allowed  to  be  amended,  the  time  for 
moving  for  the  certior.ari  not  having  exinred. 
Such  an  objection  was  held  not  to  be  waived  by 
the  .attorney  having  accepted  service  for  the 
c<>nvicting  justices,  .and  undertaken  to  shew 
cause.     He  Lake,  42  Q.  B.  206. 

.Jurisiliction  of  judge   in   cli.ambers   to  grant 

hiterpleader  onler  -Waiver  of  ol)jection  thereto 

by  accepting  the  onler  .and  defending  the  issue. 

See  flaldan  v.  liealti/  {and  another  Case),  43  Q. 

j  B.  614,  p.  4580. 

I  Held,  th.at  a  defendant  has  eight  days  to  move 
i  to  set  aside  a  declaration  for  irregularity.  Jlall 
!  v.  (t'ranil  Trunk  R.  11'.  Co.,  7  P.  R.  3.35.— -C.  L. 

Chamb.  —Hagarty,    on  ai)peal  from  D.alton,    C 

C.  .0  P. 
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Court. 

Specific  Performance  —  See  Specific 
Performance, 


I.  Bills. 


1. 


DiSlllixnilKJ. 

Held,  that  filing  a  replication  pending  a 
motion  to  disnjiss  is  no  answer  to  the  motion, 
the  practice  here  lieing  diflerent  from  that  win  ;h 
prevails  in  England  ;  nor  the  mere  fa"t  that  tlie 
plaintiff '.s  cliiim  will  he  l)arred  liy  tlie  Statute  of 
Limitations  if  the  bill  he  dismissed.  Held,  also, 
that  such  delay  is  not  snllieiently  explained  hy 
shewing  that  it  occurre<l  through  the  mistake  of 
the  solicitor.  Fiiim(i(iii  v.  Kei'iiaii,  7  P.  K.  385. 
— Chy.  Chaml). — Blake. 

The  bill  was  filed  on  the  9th  of  June,  1877, 
the  venue  being  laid  at  Ottawa.  On  tlie  20th  of 
August,  1878,  the  defendant  filed  his  answer  ; 
and  the  plaintiff  obtained  an  order  to  amend  on 
the  18th  of  September  following,  which  was  not 
served  till  after  a  notice  of  motion  to  dismiss  the 
bill  for  want  of  [irosecution  on  the  •JSril  of  Sep- 
tember. The  sittings  at  Ottawa  were  on  the 
18th  of  Septend)er  ;— Held,  tiiat  the  defendant 
had  by  filing  his  answer  cimdoned  any  delay  on 
the  plaintiff's  l)art  before  that  date,  and  that 
there  had  been  no  such  delay  subseijuently 
thereto  as  to  justify  a  dismissal  of  the  bill  c)r 
changing  the  venue.  After  an  order  of  the 
referee  changing  the  venue,  and  prior  to  appeal 
therefnmi,  ilefendant  answered  the  amendments. 
.Semble,  that  the  defendant  thereliy  waived  his 
right  to  dismiss  for  any  previous  default.  Cot- 
ton y.  Jioi/ijn-M,  7  P.  H.  4'_';i--Chy.  Chamb. — 
Proudfoot— On  appeal  from  Stei)liens,  JicJ'erec. 

See  Poulton  v.  Lci;  7  P.  I{.  41'),  p.  4()75. 


plaintiff's  costs  in  an  administration 
the  time  for  rehearing  had  elapsed,  on  t 
tiiat  the  applicant  had  abstained  from 
until  a  petition  against  his  solicitors,  ] 
the  same  court,  and  charging  them  v 
misconduct  in  tlie  management  of  the 
the  estate,  should  be  disposed  of,  wai 
for  that  such  a  reason  could  lie  undersi 
as  imjilying  that  the  judges  might  be  p 
by  such  charges,  and  was  clearly  ina 
and  insuHicieiit.  RofurtMni  v.  h'ulii  rl^, 
418.  — Chy.  Chandi. — Spragge. 


III.  Decree. 

1.  Seri'ift'  of. 

Personal  service  of  a  copy  of  decree 
O.  1 14,  may  lie  dispensed  with.  .1 
Matlkt'  I't  ill.,  7  P.  l\.  403.-  Chy.  ( 
Spragge. 


2.    Tnkiwi  of  till'  Files. 

Where  a  fictitious  suit  is  brought  for  the  pur- 
pose of  registering  a  lis  pendens,  an  application 
to  remove  the  bill  will  be  refused  unless  there  is 
a  direct  admission  of  the  nature  of  the  suit  by 
the  plaintiff ;  but  where  the  affidavits  clearly 
shew  this  an  order  will  be  made  directing  an 
early  hearing,  ./hvii'hoii  v.  l.aitig,  7  P.  K.  404. — 
Chy.  Chamb. — Blake. 

II.  Bkiiearino. 

All  application  for  leave  to  rehear  an  order 
made  upon  an  appeal  from  the  taxation  of  the 


2.    Vin-yliKj  or  Correviiiuj. 

At  the  hearing  the  defendant  was  f 
swerable  to  the  plaintiff  for  a  breach  (il 
respect  of  shares  of  stock  liought  liv  tl 
tiff  through  his  agency,  and  suli.scqui' 
court,  on  motion,  added  to  the  decree  a 
that  defendant  should  indemnify  the 
against  future  calls  on  sucli  stock,  -  it 
costs  of  the  application  to  ei''  •  '•  ;,.  ;v 
plaintiff    because    the    relief  .,;     ', 

granted  at  the  hearing  if  the'i  as-,. id  ;  .u 
defendant  because  he  resisted  that,  ti  .i 
jilaintitf  was  clearly  tiititltd.  Mudinv 
(Itifdter,  26  Chy.  ?'.'.) 

At  the  lieaiinir    i  ileci\:e  was  inoiuiiii 
claring  a  dec'l  void  to  the  extent  of  the 
reserved  iv  favour  of  the  grantor  and  1 
and  the  e'liildren  of  a  daughter  ol  the 
but  in    <' rawing   up    the   decree   the  d 
declared  void  as  to  the  children  of  an 
marriage   if  the  son  of  the  grantor.     I'li 
decree  a  s  de  <if  the  trust  estate  was  li.ij 
iustanci'  ■  f  the  plaintiff,  a  creditor  win. 
the  liill  imii'.aching  the  deetl  as  frainliiinl 
court,  undt  •■  these  circumstances,  ictiis, 
out  the  s;  ir,  and  ordered  the  dccitt  tn 
rected,  am    i.  new  sale  had,  in  which  thf  I 
of  the  chiidnn  of  the  marriage  slKnildl 
tected.      Tlninit'wu  v.  Duthl,  26  (  hy.  .'il 

Hao  Strereiijii  '  .  Frconan,  2.5  Ciiy.  ."li'J 
JiihiitliDi  v.  Th<  Tnintci-H  of  Fiihlir  .S'.V«iJ 
A'o.  /,  in  !/ii'  't'oiriixlilp  II/'  J/oiraifl.  L'tKf 
p.  4676. 

IV.  Order.s. 

A  defendant  .appealed  from  nn  onljnL 
his  committal  for  breach  of  an  iiijuii. 
moved  this  court  to  stay  proceeding!:  i.i 
order,   peuiling  the  appeal,   which  mii.s| 
ditiiihlc  v.  Iluwldiid,  3  Chy.  281. 

Held, — (on  rehearing,  aflirniiiig  tbi 
of  Hlake,  V.  C.,)  where  costs  of  iiiteif 
motions  were  reserved  "until  the  lit'l 
other  final  disposition  of  the  cau.<t',' 
demurrer  being  allowed,  th-;  'irdor  ii| 
directed  plaintitl'  to  jifj  the  c 
"together  with  the  fu  ,ther  costs  dl  till 
forthwith  after  taxation  thereof "— tliatf 
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4674 


ing 
that  uii 


I'lvli'ttej 

had  at  tlie! 

wild  IkiiIiWI 

Tlie! 


or  nut  such  interlocutory  costs  would  fall  within 
the  definition  of  further  costs  in  the  cause,  the 
omission  to  provide  for  them  in  the  order  allow- 
thc  demurrer  was  "a  mere  mistake;"  and 
ler  the  general  order  18(i  the  parties  had 
right  to  apply  without  liberty  for  that  purpose 
being  reserved.  Viney  v.  Chaplin,  3  IJeCi.  &  J. 
ogl  considered  and  acted  on.  Si.  Micliael's 
'Coilf'jf  V.  Mert-ld;  26  Chy.  21G. 


V.  Mastek  and  Keferek. 

1 .  I'nKredinijs  in  Muster's  Office. 

Imprdper  conduct  by  solicitors  in  master's 
ortice  :- -Held,  a  contempt  of  court.  Nicholh  v. 
ilclJointlil  et  aL,  4  L.  J.  259,  p.  43()5. 

warrant  sliould  be  so  underwritten  as  to 


„„,,,,     , It    VOlUStll 

i.,    ..ii"   .    •    .    '    .V  ;  W  tilt  I 

^^''T:"velic^        ,,,.;     -/eWe^i 
jcauaw    the  ,         .^    ,,.,1;  .iliiUntW! 

tl,e  heanug  d  U  ^^   ^^^^^  ^^    I'nchtkj 
because  he.  e^^t^         J/,„/rn- v.  I'.i,. 
as  clearly  eutitk  ei. 

•,  Chy.  r-- 

1     ■■'■''  was  proiiduiKfil  'If- 
learint'  -v  ^'ec.;-  t    .  ^^^^  .^^^^ 

^"-'^■*"^'f\tgnuAorauahisv,,e, 
'r'""";  a  daughter  of  tUt-r».,t,i,,  ] 
Ireu  of  -V    f  fieerce   the  .le.a  was 
^^t:^:t::CchihU•euofau,ntoyl 
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as  contended  by  the  defendant,  was  affirmed, 
but  the  master's  finding,  which  the  Vice  Chan- 
cellor had  adopted,  that  the  note  for  SS.5I0  had 
not  been  paid,  was  reversed.     Ih. 


See  also  Butler  v. 
R.  41  :    Williams  v. 


Standard  Fire  hm.  Co. 
Corhy,  8  P.  11.  83. 


8  P. 


A 


til 


exiilaiii  clearly  Avhat  proceedings  are  intended  ^ 
he  talvcn   under  it ;  and   if  proceedings  are  1 
taken,  of  which  the  warrant  gives  no  notice,  or 
wliieh  are  inconsistent  with  the  underwriting,  I 
in  the  al)Sence  of  parties  interested,   and  who  I 
mji'lit,  if  present,  have  opxjosed  them,  such  pro- 
cee°lini's  will  be  sot  aside,  and  the  benefit  of 
them  r-'fused  to  the  parties  so  irregularl}'  pro- 
coeiliu".     />»('.«))(  \'.   Deiiison,   3  Chy.  Cliamb. 
34y-Boy<l,  MaMi^r. 

Where  a  warrant  was  underwritten,  "  to 
settle  a<lvcrti?ement  for  sale  of  the  balance  of 
the  unconverted  assets  of  the  estate, "  and  with- 
further  warrant  the  accountant  directed  that 
uti'er  tor  certain  bonds  of  the  estate  be 
aoocntuil,  and  the  purchaser,  a  party  interested  i  gages  :■ 
imilev  the  will,  made  a  profit  on  such  purchase —  ]  waived 


out! 
■  au 


VI.  Motions. 

Leave  may  be  obtained  to  serve  bj'  publication 
a  notice  of  motion  to  confirm  a  decree  or  sub- 
stitute a  new  decree.  McTayyart  V.  Merrill,  "J 
P.  Iv.  405. — Chy.  Ohamh. — Stephens,  linfiree. 

Held,  that  an  application  for  leave  to  take  ofl' 
the  files  of  the  court,  or  refer  to  the  master,  jin 
affidavit  for  scandal  as  to  the  xdaintifT's  solicitor, 
and  for  impertinence  as  to  tlie  plaintiff,  may  be 
made  by  motion,  without  the  special  leave  of 
the  court.  Seniblc,  also,  that  such  an  applica- 
tion might  he  also  made  against  the  clerk  of  the 
defendant's  solicitor  who  swore  to  the  affidavit. 
Sadlicr  V.  Smth,  7  P.  K.  409.  — Chy.  f!hamb.— 
Proudfoot  on  appeal  frtjni  Stephens,  RvJ'i-rti'. 


■  tlie  mastt-r,  upon  the  ijuestion  being  submitted 
:,  tohiui,  declared  such  profits  of  the  sale  to  belong 
r  to  the  general  estate.     /  //. 

Taking  accounts — Evidence  admissible.  See 
t(',ii;,7v.  HJI(iiid—E.'-  part)'  Holland  and  Wal.th, 
1,81',  R. '•-'19. 

See  also  liosekUch  v.  Parry,  27  Chy.  193. 


2.  Apix'ol  from. 

Leave  to  .appeal  from  the  master's  report  ap- 

^eeiver,  after  the  fourteen  days  iire- 

it.ilvd  b     '•   M.  253,  was  granted,  where  an 

tlwiii    .>'  1)    '   made  within  the  fourteen  d.iys 

■ '   ■  e  I'-i'eri       .» liioh  was  dismissed,    and   the 

was  partly  causi-.l  by  doubt  as  to  the  pro- 

I'jjj^..  1   \i  '     J  pursue.      Finfcie  v.  Date,  7  P.  K. 

'■ 'lis,-    '  .     'lianib. — Steiihens,  M|/p)'fe. 

Tlio  .efcitb  iins  no  jurisdiction  to  malvc  an 
\k  un>'ei'  ioi:tioii  35  of  the  A.  J.  Act,  1873, 
eicrriiig  .'  to  tlie  master  to  determine  whether 
ioiivey.".i.ee  made  by  a  judgment  debtor  is 
niihili  lit ;  villi  Spragge,  C 


A'll.    CONSOLTDATIOX    OF  SciTS. 

A  subsequent  mortgagee,  who  al.so  held  a  mort- 
gage on  other  property  of  the  mortgagor,  proved 
his  claim  on  the  property  in  <]ueHtion,  and  after 
the  solicitor  of  the  mortgagor  had  taken  a  mort- 
gage on  it  for  costs  incurred,  and  the  report  had 
been  made,  applied  to  consolidate  his  mort- 
: — Held,  that  the  mortgagee  had  not 
the  right,  to  consolidate,  and  t'.  at  the 


solicitor's  claim  must  be  postponed.  Ro/is  v. 
Stevt-n-mn  et  al.,  7  P.  K.  126.— Chy.  Chamb.— 
Proudfoot. 


VIII. 
See  Bijjgar  v. 


Abatement  of  Suits. 
Way,  8  P.  R.  158. 


th  the  fu. 


after  taxa 


♦•.ju 


t^;eof"-tl«t.W^ 


refused  to  hear  an 

al  frmn  tie  niaster^s  report,  holding  that  all 

iieu'iliiigs  niider  such  order   were   null  and 

(I- .»  v.  Smilh,  7  P.  R.  429.— Chy.  Chamb. 

.Hoiilieiii*,  Refirff. 

irciimstauccH  undei'  which  the  finding  of  the 
Iter  mid!>  ^[licstious  of  fact  will  be  reversed. 
i,tm\:  Hjknt,  •*.  App.  K.  213. 

•m;e\  .le>:i,"3,  which  is  fully  set  out  in  the 
n,  .ho  tiivlliu!  of  Proudfoot,  V.C,  that  $3,000 
ai'vaueeil  iiy  the  plaintifl'  to  the  defendant 
■ :)  miirtg'.gu  for  that  amount,  iuateAd  of  $500 


IX.  Rioirr  to  Proceeti  at  Law  and  in  Kquitv. 

See  Frick  v.  Moyer,  6  P.  K.  245,  p.  2898 ; 
WeMijatc  V.  WeMqatp,  2S  C.  P.  283,  p.  3632  ; 
Demon  St  v.  Helme,  22  Cliy.  433,  p.  .3628  ;  Catey 
V.  Hanlun,  22  Chy.  445',  p.  3640  ;  Knox  v. 
Travers,  23  Chy.  41,  p.  1619  ;  Henderson  v. 
Il'd^ioH,  23  Chy.  .355,  p.  1896;  Frenrli  v.  Tay- 
lor, 23  Chy.  436,  p.  1754  ;  Victoria  Miitml  Fire 
In.t.  Co.  v.  Betliune  et  al.,  23  Chy.  .WS,  p.  1896; 
.S'.  C,  in  Appeal,  1  App.  R.  398,  p.  4579. 


X.  Appointment 


OK    Personal 
tives. 


Represknta- 


Seo  Collver  v.  Sicayzie,  8  P.  R.  42. 


XI.  Service  of  Bills. 

The  bill  was  filled  on  the  5th  of  .January,  to 
set  aside  a  crown  grant  of  land  to  the  defenil.tnt, 
and  lis  pendens  was  registered  on  the  7  th  of 
January.  On  the  5th  of  February,  defendant 
who  had  never  been  served  with  the  bill,  applied 
for  and  obtained  an  injunction  restraining  the 
plaintifT  from  committing  waste.  Six  mouths 
after  the  tiling  of  the  bill  the  defendant  applied 


iy^. 


;i'.''  5 


PRIXCIPAL  AND  AGENT. 


i 


i 


1 


i,o  iiave  it  digmiased  for  non-service : — Held, 
that  under  the  circumstances  the  defendant 
must  be  taken  to  have  served  himself  ^vith  the 
bill,  so  far  as  to  defeat  this  application  ;  but, 
Semble,  that  an  application  to  dismiss  for  want 
of  prosecution  would  liavo  been  granted.  Puitl- 
tmiv.  Lee,  7  P.R.415. — Chy.  Chamb. — Stephens, 
He/eree.  — Spragge. 

See  also  London  Canadian  Loan  and  Aijeticy 
Co.  v.  Thomj}son,  8  P.  K.  91. 

XII.  Irregularity. 

Where  defendant's  solicitor  on  asking  the 
solicitor  of  the  plaintiff,  a  married  woman,  for 
further  time  to  answer,  handed  liini  the  affidavit 
on  which  he  intended  to  move,  which  stated 
that  it  would  be  necessary  to  ajiply  to  have  a 
next  friend  appointed  to  the  plaintiff  before 
answering,  but  oniitte<l  to  call  the  attention  of 
the  plaintiff's  solicitor  to  this  statement,  who 
without  reading  the  affidavit  endorsed  a  con- 
sent for  ten  days'  further  time  to  answer  :  — 
Held,  that  he  had  waived  his  riuht  to  oliject  to 
the  bill  as  being  filed  by  the  planitiff  \\ithout  a 
next  friend.  :"'  ■"orij  v.  MaUory,  7  P.  R.  44(5.— 
Chy.  Chamb. — ,  'vgge,  on  appeal  from  Stephens, 
Referee. 

XIII.    StA;  .         '^:ti  iCEEDINOS. 

In  an  administration  suit  the  Referee  has  no 
power  to  make  an  order  allowing  a  person  claim- 
ing adversely  to  the  lieirs  to  be  made  a  party  in 
the  Master's  Office  with  a  view  of  esti  Wishing  a 
claim  there,  lie  Tolnn—Tohin  v.  Tohii.,  7  P.  R. 
67 — Chy.  Chamb. — Stephens,  Referee, 


XIV.  Costs. 

Where  an  insurance  comprny  set  up  several 
defences,  some  of  which  the}  failed  to  substan- 
tiate, the  court  on  dismissi'ig  the  bill  did  so 
without  costs.  Hatch'  v.  7'/ie  XkKjara  District 
Mutual  Fire  Ins.  Co.,  23  Chy.  139. 

When  a  building  society  by  their  answer 
stated  a  sum  of  money  to  be  in  their  hands  as 
stakeholders,  wliich  was  smpiler  than  at  the 
hearing  they  were  willing  t;)  admit,  the  court 
refused  them  their  co8t.«  oi'  suit.  Graham  et  al. 
V.  Toms,  25  Chy    1S4. 

*  The  court  being  of  opinion  that  all  the  grounds 
of  defence  other  than  that  of  want  of  jurisdiction 
had  signally  failed,  on  dismissing  the  bill  refused 
the  defendant  his  costs.  Dunnet  v.  Forneri,  25 
Chy.  199. 

The  plaintiffs  claimed  to  bo  partners  of  the 
defendant,  and  the  defendant  in  resisting  a  bill 
filed  for  the  purpose  of  enforcing  such  claim 
charged  the  plaintiffs  with  fraud,  but  no  evi- 
dence was  adduced  either  in  support  or  rebuttal 
thereof,  in  consequence  of  the  court  expressing 
the  view  that  the  plaintiffs  were  not  entitled  to 
succeed ;  and  as  it  did  not  appear  that  the  costs 
had  been  increased  thereby,  the  court,  on  dis- 
missing the  bill,  ordered  defendant  to  be  paid 
his  costs.     Samson  v.  Ilagijart,  25  Chy.  543. 

In  a  suit  by  the  owner  of  land  impeaching  a 
tax  sole  deed  as  a  cloud  on  title,  defendant  dis- 
puted the  right   of    the   plaintiff,   which  was 


decided  in  his  favour.    The  court  ordered 
dant  to  pay  the  costs  of  the  suit,  notwitlista 
the  amount  to  which  defendant  was  fom 
titled  as  compensation   for  improvement 
estimated  at  double  the  value  of  the  Liik 
which  the  court  ordered  the  plaintiff  to 
the  event  of  his  preferring  to  take  back  tli 
rather  than  alhiw  the  defendant  to  retr 
paying  its  value  ;  although  had   the  defo 
submitted  on  the  (juestion  of  title,  and  el 
only  compensation  imder  the  statute,  tin. 
would  have  been  apportioned.     Aston  v. 
2(5  Chy.  42. 

At  the  hearing  a  decree  was  prdiumiic 
favour  of  the  plaintiff  with  costs  generall 
on  moving  to  vary  the  minutu.s,  titatenieni 
admissions  in  the  answer  were  [lointud  n 
which  the  attention  of  the  court  liad  not 
drawn  at  the  hearing,  which  wouhl  have  on 
the  plaintiff  to  have  obtained  the  same  dooi 
bill  and  answer.  The  court  varied  tlie  ( 
l)y  directing  that  only  such  costs  shi mid  be 
as  would  have  been  incurred  by  a  heaiii 
bill  and  answer.  Johnson  v.  The  'I  ntxf 
PuhVu:  School  SW.tion  ^.Vo.  1  in  T'limd 
Howard,  26  Chy.  204. 

Where  a  cause  was  carried  to  a  lieaiiii 
defective  state  through  an  error  cdniiiKm 
parties,  diverse  interests  of  infant.)  luinL;  i 
sented  by  one  guardian  andoneconiisol,  no 
oi  that  hearing  were  given  to  either  ]iartv  n 
final  disposition  of  the  cause.  MHiiroy' .i 
2(5  Chy.  310. 

Where  new  trustees  of  a  corpor.ntinn  are 
parties  to  a  suit  for  specific  pertdrinanuu,  w 
surviving  trustee,  who  alone  in  li^ililu  n 
covenants  contained  in  the  instruniiiit,  tin 
mer  in  order  to  obtain  costs  against  tiiu  [ila 
must  take  the  ol)jection  by  vhuir  answer. 
all  events  before  the  cause  is  lirouL'lit  to  a 
iug  ;  and  wliere  the  object  for  wliirli  a  hil 
filed  has  l)oen  obtained  during  the  iiroi;ii. 
the  cause,  it  should  not  be  brought  tn  a  1 
on  the  ni  "e  question  of  costs,  without  an 
to  settle  that  ijuestion  otherwise.  o'Snllii' 
Cluxton,  26  Chy.  612. 


PRINCIPAL  AND  AGKXT. 

I.  Aqent  Actixo   kou  Oi'i'osiii-  I'.u; 
4676. 

II.  Rights  of  Principal,  4677. 

III.  Liability  OF  Agent  to  ThihdPeri 

4678. 

IV.  Liabilities  of  Principal,  4678. 

V.  Proof  of  Agency,  4678. 


I.  Agent  Actting  for  Opposite  Partie 

If  an  agent  employed  on  a  comniissidii  t'o 
purchase  of  real  estate  receive  or  agree  to  ivi 
from  the  vendor  any  remuneration  or  comiiii 
contingent  on  the  sale  of  tlie  property,  he 
in  contravention  of  his  duty  to  his  priiiciiial 
forfeits  his  right  to  commission  from  the  la 
Kersteman  et  al.  v.  King,  15  L.  J.  N.  S.  " 
C.  C. — Mackenzie. 


STT. 


im 
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I  favour.  The  court  ordered  ilefen- 
le  ooats  of  the  suit,  notwitlistaiiilini; 
io  which  defendant  was  fdiiiul  en- 
ipensation  for  iniprovenients  waj 
double  the  vahio  of  the  laiul,  and 
irt  ordered  the  plaintiff  to  pay  In 
lis  preferring  to  take  back  tliu  laml 
allow  the  defendant  to  retain  it 
,lue  ;  although  had  the  dft'ciidant 
the  question  of  title,  and  cLiimeil 
lation  under  the  statute,  tln!  costs 
seen  apportioned.     Anfon  v.  /(j,,;^^ 

iring  a  decree  was  prdiKnuicuil  in 
!  plaintiff  with  costs  gcuur.iUy,  Uit 
I  vary  the  minutes,  titatenitnts  and 
I  the  answer  were  pninteil  dut,  u 
tention  of  the  court  liad  imt  hieii 
hearing,  which  would  havf  iiialdeil 
to  have  obtained  the  s.vuil'  (kviet  mi 
wcr.  The  court  varied  tliu  iltcrte 
that  only  such  costs  should  lio  taxed 
ve  been  incurred  Ijy  a  liuaring  un 
wcr.  Joliimon  v.  The  '1  riisln,i  af 
i  Section  Xo.  1  in  'Totrnshqj  ,jf 
Chy.  204. 

ause  was  carried  to  a  hearing  in  a 
te  through  an  error  coninKm  tdafl 
I'se  interests  of  infant.!  bein;,'  ivpro. 
e  guardian  and  one  counsel ,  nn  cnsts 
iigwere  given  to  cither  party  im  the 
ion  of  the  cause.     Mniirn  v.  Smini 


V  trustees  of  a  corporatimi  areiiude 
luit  for  specitic  pcriornianee,  with  a 
ustee,  who  alone  is  liable  un  the 
ntained  in  the  instrument,  the  fur' 
to  obtain  costs  against  tiie  piaiutiif 
le  objection  by  their  answer,  or  at 
fore  the  cause  is  broUL'lit  td  a  hear- 
lere  the  object  for  whieli  a  bill  was 
n  obtained  during  the  jiregre.ss  of 
should  not  be  brdugUt  tn  a  hearing 
question  of  costs,  witlimit  an  nffer 
t  (juestiou  otherwise.  *  I'Sidliniii  v. 
Jhy.  612. 


INCIPAL  AND  AGENT. 

T  AcTixo   Kou  Opi'osit;;  ?.\iitiej, 
6. 

rs  OF  Principai,,  4f)77. 

LITY  OF   AUENT  TO   TlURO  PtliSON-!,  j 
8. 

LiTiES  OF  Principal,  41)78. 
OF  Agkncy,  4678. 


r  Acting  for  Opposite  Partie.s. 

,t  employed  on  a  commission  forthel 
real  estate  receive  or  agree  tii  receive 
idor  any  remuneration  or  cummissiod 
in  the  sale  of  the  property,  he  actf 
ition  of  his  duty  to  his  princi|ml,  .ml 
'ight  to  commission  from  the  latter! 
tal.  V.  King,  15  L.  J.  N.  8.  140.-" 
kenzie. 


PKINOIPAL  AND  SURETY. 


„ots  as  thl  agent  o    iKnio       '  ""'"'  ""'^   r^*^"*  «"it,  ;     '  tha  '  t ,  'T"  ^'''-'^''^^H'.Kin   he 
other  propcrt/of  the  same  t'.T  .5!'«.1:"'"<=,"""«  I  *  >  J-    -id  \V.  «]  .,£  1  '^,  J'""- m'^''""  ^'^'^^ 


I^^Liability  of  ^  aluator-,sv« 


'V-Ul-ATOR,"    p. 


of  an  i„.surance  compa  usa  desi  e  tJ    ''^  '''P"*  , 

liftv  sharers   of  the   sto^k     ,f,     .  l'"'''^^'''^«e    TTT    i 

owne,l  thirty  shares  wWci,  t   "''■";      nV'J   ''"  I''ab,uty  of  Aoent  to  TH,«n   P 

The  , leteudant  wrote  to  the  head  office  f,.'    *'"'"S)'  *>!«  <lofen.la,7  i .   *f  •'-^^'-'l''-  ""''^t  ^'^'«n 

tion,  cnimnnicated  ])v  the  i.v  n  /^f"™''- 
comw  had  during  «ie  then  S''* ^"*  .'^^ 
mm  over  and  al,^ve  reJ^IlJts.^J^^S 
beliovn)!/  the  urice   f-n   )m   .,„     i     ■""- pianitm 

tk  loss  sustained  on  the  twe  tv  «'-  '''?  ^"°^' 
foliis  own  thirty  shares  hrw„«  TV  ^"'  *^ 
«munioate  truthfuUv  the  ZZ''^J  "^T'"'  *« 
l^eu  directed  to  procure  ,mmS  ?,*'""  'i"  ^""^ 


"""^-^'     TO   XHIR] 

-l!nfSn;i;;;[|!?;,SS^"^  certain  cheese 
I  thouL'h  fl„>  ,7„f ,  '•".P'W'itm  :— HoM,  that  even 

IV.  Liabilities  of  Frim'ivxl 

"w^^VrtApS%^5;'«^-^-^ 

■•  '^  App.  R.  44,j^  p.  4(390 
See  also  i?o^e,.,v.  U/l,nmi» ,  27  Chy.  I37. 


V.  Proof  of  Agency. 
See  Curry  y.  C«,ry,  4  App.  63, 


p.  4705. 


,111843,  the  plaintiff  VV   T  t    u  r 

p-.  oonvey^ed   'cSil' L^d^XZ^r^l 


PRINCIPAL  AND  SURETY. 
I.  Contract  op  Suretyship,  4679 

II.  DisciiargeandReleaseofSuretv,  4679. 
lii.  Rights  of  Surety,  4682. 
IV.  Miscellaneous  Cases,  4682. 
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PRTNCIPAL  AND  SURETY. 


1.    CONTIIACT  OF  SulliiTYSHIP. 


Hi 


The  fact  that,  a  jiarty  joins  in  a  note  as  a  surety 
to  enal>lo  tlio  juinciiMils  to  raise  money  to  apply 
towards  the  disdiargo  of  certain  ohligatioiia  to 
him,  "Iocs  not  [n  .vent  iiiw  lieing  a  surety,  Sltepl<'tj 
V.  Himle/ii/.,  ;i  App.  H.  549. 

8ee  ndrn  el  ol.  v.  MeeJuni,  40  Q.  B.  146,  p. 
43L'(i. 


II.  l)id(.HAH<iF,  AND  Release  of  Slrkty. 

Action  on  a  guarantee  policy  for  loss  Kustained 
by  the  plaintiHw  through  the  ilefault  of  one  D. , 
their  secretary-treasurer.  The  guarantee  pro- 
posal contained  certain  statements  vvliich  were 
made  to  form  part  of  the  contnvct,  one  of  which 
was  that  I).'.s  hooks  would  ho  balanced  and 
closed  at  the  end  of  each  year,  and  that  the  cash 
and  securities  at  jjlaintitl's'  credit  at  each  i)alinc- 
ing  time  would  be  examined  and  verified  l)y  tlie 
auditor!'  as  reijuired  l>y  the  statute  :- Held, 
under  K.  S.  (».  c.  '204,  s.  87,  sul)-s.  7,  and  H.  S. 
O.  c.  •2(».'),  s.  3,  I'.iris.  not  being  an  mcori>orated 
town  ^\ithdrawn  from  the  county,  the  audit 
should  have  been  made  by  the  county  auditors, 
and  not,  as  here,  by  the  town  auditors  ;  and 
also  tliat  the  evidence  set  out  in  the  report, 
shewed  that  there  was  no  audit  in  fact,  and 
that  tJierefo'"  t'\o  terms  of  the  guarantee  had 
not  been  c(  \  el  with.  Tl(c  Buiinl  ti/  Kiliica- 
tiun  of  the  J'vicn  of  I'arin  v.  The  Cithen.t  fihuir- 
ance  and  Investment  C'u.,  30  C.  P.  132. 


Auothsr  P'^''.tement  "-.ntaincd  in  the  guarantee 
proposal  v.,"  hnt  -.l  n^onoys  would  be  drawn 
out  friiu  the  i)ani.  \.here  they  were  deposited 
only  by  the  board  of  education.  'J'he  course 
pursued  was  for  the  chairman  and  1).,  the  secre- 
tary, to  sign  orders  addressed  to  D. ,  as  such 
secretary,  directing  him  to  pay  bearer  so  mach 
Uioiie}',  and  specifying  the  service  for  which  it 
■was  payable.  L).  then  drew  his  own  cheipies  for 
the  amounts  without  their  being  countersigned 
by  any  of  the  board,  and  without  attachii.g  the 
order  thereto,  consequently  there  was  r.'^thing 
to  prevent  D.  drawing,  as  he  did,  moneys  I'or  his 
own  iiurpoaes  :~  Hehl,  that  the  terms  of  the 
guarantee  in  this  I'ospect  also  had  not  been  com- 
plied with,  and  that  the  plaintitfs  could  not  re- 
cover.    //). 

Action  on  a  bond  given  by  the  defendants  W. 
and  A.,  for  the  performance  of  W.'s  duties  as 
plaintirt's  agent,  and  for  the  payment  of  all 
moneys  received  by  him,  alleging  non-payment 
of  (^rtain  moneys,  ite.  Flea  by  defendant  A., 
Betting  up  in  substance  that  when  he  execute<l 
the  bond  as  such  surety  W.  was  agent  under  an 
agrei'iiicnt  with  plaintiffs,  whereby  his  salary 
was  fixed,  anil  that  afterwards,  and  before  breach, 
the  plaintitFs,  without  A.'s  knowledge  or  consent, 
discharged  W.  from  his  thou  engagement,  and 
re-engaged  or  re  appointed  him  on  •  ilifferent 
terms,  Ac. ,  namely,  that  his  remuneration  was 
to  lie  by  cominissiou  allowed  for  services  per- 
formed instead  of  iiy  fixed  salary.  Replication, 
in  substniice,  that  W.'s  remuneration  as  such 
agent,  whether  by  fixed  salary  or  counuission, 
formed  no  part  of  and  was  not  contemplated  in 
the  contract  of  suretyship,  nor  was  the  change 
in  any  way  prejudicial  to  the  surety's  interests, 
nor  did  it  impose  any  greater  liability  upon  him, 
antl  the  said  change  diil  not  include  any  change 


of  W.  's  duties  and  obligations  as  such  age 
Held,  l)y  (.'ainoron,  J.,  rej)lication  liail,  ax 
no  answer  to  the  plea,  which  alleged  a  dis( 
of  W.  from  his  engagement  and  a  re-engag 
on  different  terms.  .Seinble,  that  the  cha 
the  mode  of  remuneration  by  commission  i 
of  by  lixed  salary  would  i-elease  the  siir 
the  nature  of  the  remunerati(Ui  was  con 
oated  to  him  when  he  entered  into  tin 
tract,  for  it  was  an  alteration  whicli  ;iii^ 
prejudicial  to  him.  A  rejoinder  allegei 
A.  was  induced  to  enter  into  the  siiid 
for  W.  at  a  tixed  salary,  and  believiii- 
rei>resentations  to  lie  true  executed  said 
and  tiie  change  in  said  plea  set  out  was  w 
his  authority  or  consent.  .Semblc,  rtj 
good  :  that  it  was  not  necessary  to  allu- 
said  representation  was  made  by  the  (ila 
for  iimler  tlie  rejoinder  the  plaintiffs  woiil( 
to  prove  that  the  lepresentution  was  so  in 
to  be  binding  on  plaintiliVi.  T/ic  ('(inurln 
cnl/und  Iu.i.  Co.  Wutt  tt  «/.,  30  ('.  P. 
Cameron,  sitting  in  Vacation. 

To  an  action  on  a  guarantci!  [lolioy  for  tl 
performance  of  H. 's  duties  as  plaintiffs' 
tary,  alleging  default  in  paying  over  ni 
defendants  pleaded  that  the  plaintiffs,  in 
to  induce  defendants  to  enter  into  the  ooi 
represented  and  warranted  to  defendants  t 
f.acts  mati;-inl  to  be  known  to  tluin,  as  fu 
that    the   said  J?,    had  never   been  in  ari' 

,  default   in  his  account.'^ ;    yet   the   said   ! 

I  prior  thereto  been  in  arrear  and  default 

I  accounts  Avliilo  in  the  emplojnient  of  one 
— Held,  l)y  Osier,  .!.,  plea  good;  for  tli; 
representation  was  not  necessarily  restrioti 
default  made  while  in  plaintitl'.i'  service,  ,imi 
it  really  extended  to  might  be  shew  n  .-it  tiii 
7'/(c  I )tlnu'a  A(/rieu/tural  /h.i.  Ch.  v.  The  C 
Gum-antee  Co.,  30  C.  P.  360.     Osier,  .sitt 

I  Vacation. 

To  an  action  against  three  defendants  i 
cutrix   and   executors    under    the   will 
deceased,   on   a   covenant   by  G,  that  S,, 
;  said  executors  and  defendants,  would  pay 
'  alleging  a  part  payment,  but  that  .^(Jlti ' 
I  due  and  unpaid,   the  defendants  pleuli' 
(t.'s  covenant  was  as  surety  for  ,*^.  only, 
I  plaintiff  then  knew,  and  that  the  (ilaiiit 
valuable  consideration,  and  without  tlie 
';  ledge  or  consent  of   the  other  two  exei 
'  gave    8,    time,     beyimd    the    stipulated 
whereby  the  defendants  were  diseliaiLc 
this    the  plaintiff   replied  that   ,'^., 
such  executors,   had  notice  and   kiiimli 
the  agreement  to  give  time,  ami  as  sueli 
i  tor  assented   thereto;  —  Semble,    that  tli 
was  bad,  for  that  in  the  absence  of  .any 
I  tion  of  fraud  or  prejudice   to   the  e.^tat 
jissent  of  one  executor  might  be  hullieie 
withstanding  his  being  both  exeeutor  am 
I  cipal  debtor  ;   and  that   the  effect  of  S. 
!  both  positions  would  be  to  reserve  the  pla 
'  right  to  sue,  if  called  upon  to  do  so  by  tli 
I  ties.      But,   Held,  that   the   replication 
\  good  answer  to  the  plea.     Another  plea, 
;  omitted  to  allege  that  the  testator'.s  cu 
was  as  surety  for  S.,  was  held  bad. 
j  Gib.twi  et  III. ,  28  C.  P.  564— llagarty,  siti 
Vacation. 

I      The  holder  of  a  note,    to  which  one 
j  defendants  was  a  surety,  accepted  a  lit;' 
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I  ,A.ligati<.u8  a«  such  ngti.t  ;  - 
,   J.,  r«i.licati..n  1.a.l,  as  w,ng 
„U.a,  which  aUe«e.l  a  .liMluuge 
!ra«enieut  an.l  a  re-enga).,i„ent 
,    ^Seml.le,  that  the  chi.i.->' m 
lucrati.m  hy  com.niH«i<.u  in.toa,! 
V  wc.uhl  rekase  the  miiay,  ,f 
,e  reimineratiou  was  cmi.imiin. 
hen  he   entcre.l  into   th.  nm- 
an  altevati..u  which  in.Kht  l,e 
uin      A  rcjoiiuhir  aUegiM  tlmt 
1   to   enter   into   the   smJ   UM 

to  he  true  executed  saul  l.un.l 
in  sai.l  l.lea  set  .uit  was  witlmut 
,-  consint.  Sen.hle,  v.jn,n,et 
,vas  not  necessary  to  alhp;  tlu>t 
ion  was  nuule  hy  the  plnm  ,ffs, 
.ioin.ler  tlie  plaiut.fls  wo.'.M  „vve 
he,eiM-esentatio.jwasHo,na,U..6 

;,,    \\'„tl  (t  nl.,  30  I  .  I-  -i  u - 
iig  in  Vacation. 

,  on  n  guarantee  policy  for  the  , he 
i  B  •»  duties   as  idaint'.H^    seae- 

aefault  in  vayiug  "Vcv  unnKys, 
.a.led  that  tiio  plaiuti  ^,  ni  ui.kr 
:udants  to  enter  int..  the  oo.itraot, 
.  a  Warranted  to  detendantscvvtam 

tobeknowntothcn.astohnws; 
.1  B.  had  never  heeu  ni  ^ruur  or 
1  account.;    yet   the    naid   U,  k;l 

been  in  arrear  and  de  uu  ...  J. 
lo  in  the  en.vloyment  ..  '""^^ ';•  • 
(Uer    .T.,  idea  goo.i ;   for  tW  the 

,  tas  not  necessarily  restr.ot.Uoa 
,\vhileinv.laintiUV.erncean,lwto 

,,aedtomightl.eshewuat  1.  ... 
Anrkultural  In.^- Co.  X.  Ih.Ou.ub 
V,.,  30  V.  P.  360.-Oaler,  sittuiij  m 

V,n  against  three  defendants  H,o«. 

oxecutors  under  the  will  ot  (,., 
rrUenantbya  that  S,  one  .1 

•»  and  defendants,  w.mld  yay  M 
rtay"i«»tJmtthatS(lH'va.s, 
i, aid,  the  defendants  iaena..l  t 
IV ,vn«  as  surety  for  S.  only,  :«  tlie 
'"     remand  tL  the  i.la...tilV>«r 
;    i'le ration,  and  without  the  kuo.- 
nsent  of    tlie   other   two  execi.wrs, 
C      beyond    the    st.pu  at.,1   l.me, 
defendants  wore  d.scha.He,l 
kitill-    revlied  that   S      as  c.e  o 
tors    lia.l  notice  and   kuo«  e.lge  . 
tto  give  tiine,  and  ,.suc^^^^^^ 
ll   thereto:  — Semble,    that  Uit  li« 
KuI^^iUhe  absence  of  a..- alkj. 
l.d  or  iireiudice   to   the  e.t.U  ,  tae  ] 
teerecutoiniigl.tbesuthe.e..    ..;• 
tLZJldb:ft;tsoS.tlieiJi..* 
lif  called  upon  to  <lo  so  by  the  sure- 

te^Ltthe^^t.tor.0^^^^ 

lerofauote.   to  which  one  ;f2| 
'  was  a  surety,  accepted  a  "^^^    ^ 
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from  the  priiiciiials  without  liis  knowledge  or 
consent  on  the  understanding  that  ho  would  not 
proceed  on  the  original  note,  whicli  he  retained, 
ualfss  the  fresh  note  was  not  paid  at  maturity  :— 
Held,  that  the  surety  was  discharged,  and  that 
there  was  no  reservation  of  the  remedy  against 
him.     Sheph'i/  v.  Hard  ef  al.,  3  App.  K.  !)49. 

The  testator,  wlio  was  surety  in  a  covenant 
for  the  |)ayment  by  the   defendant   S.   to  the 
plaiutitT  of  a  sum  of  money,  died  leaving  a  will, 
by  which  lie  apjiointed   S.  and  the  two  other 
defendants  executors.     After  his  deatli,  S.,  on 
Ilia    own    behalf,    made    various   payments    on 
account  of  the  debt,  and  being  unable  to  pay  the 
balance  when  due,  he  got  the  plaintiff  to  take 
liis  pinniissory  note  therefor,  S.  having  arranged 
with  idn  bankers  to  discount  tiiis  note  upon  its  ■ 
being  endorsed   by  the  plaintiff,  and   the  plain-  j 
tiff  recciveil   the  money  thereon.      When   the 
note  matured  part  of  the  amount  was  paid  by  S.,  } 
and  the  balance  renewed  from  time  to  time  by 
notes  of  S.  endorsed  by  the  plaintiff'  as  before,  j 
and  the  last  renewal  being  unpaid,  the  plaintifi'' 
sought  to  recover  thu  anionnt  from  the  defen- 
dants as  executors.     In  the  dealings  between  the  | 
plftintifT  and  S.  as  to  the  promissory  note,  and  | 
the  various  renewals,  no  reference  was  made  to  I 
the  estate  .if  the  surety  or  to  the  covenant,  and  i 
the  co-i^xecutora  of  S.    had  no  notice  of  such  j 
dealings  :  -  Held,  affirming  the  judgment  of  the  ^ 
Ciiniuinn  rieas,  that  the  estate  of  tlie  surety  was 
released  from  liability  by  the  dealings  between 
the  idaintiff  and  S.     Austin  v.  (Jilmm   ef  al.,  4 
Ai>ii.  K.  316. 

Delaration  alleged  that  the  defendants  by 
agreement  under  seal  had  agree<l  to  become 
sureties  for  the  iierformance  of  a  contract  made 
by  one  B.  with  the  plaintiffs,  whereby  B.  eove- 
iiaiiteil  to  purchase  and  provide  all  the  lands 
required  for,  and  to  build  and  maintain  the 
iilaiiitiffs'  railway  from  Belleville  to  i^inds.w, 
and  to  deliver  it  over  completed  by  a  day  named, 
Sc,  and  to  indemnify  the  plaintiffs  against  all 
claims,  &e.,  for  lands  taken  and  damage  done  i 
thereto,  and  from  all  acts,  omissions,  and  de- 
faults which  would  give  rise  to  clai.ns  against 
the  iilaintitls,  alleging  as  ilistinct  breaches  de- 
fault by  B.  in  the  performance  of  each  of  the 
.ovenauts  so  entered  into  by  him,  w hereby,  &c. 
Fifth  plea  :  that  pliiintiffs  mortgaged  and  other- 
wise iucuuibered  the  said  road,  and  thereby 
released  the  sureties  : — Held,  bad,  as  it  did  not 
appear  how  the  incumbrances  prejudiced  the 
piiueipal  ill  the  performance  of  the  contract. 
Sixth  idea  :  that  the  plaintiffs  altered  the  con- 
ilitions  of  the  contract  by  allotting  tn  the  prin- 
cipal a  large  (|Uaiitity  of  stock  in  the  eoni|'auy, 
and  thereby  released  the  defendants  :  —  Held, 
W,  in  not  shewing  how  the  alhitment  altcreil 
the  eoiitraot.  Ninth  plea  :  that  the  plaintiffs 
rastaiued  no  loss  or  damage  by  B.'s  default : — 
Eeld,  bad,  for  that  the  defendants'  contract  was 
not  merely  one  of  indemnity,  but  also  for  the 
[vrtormance  by  B.  of  certain  specified  acts,  and 
nonperformance  of  both  was  alleged.  Tenth 
plea:  that  after  the  breaches  the  plaintiffs,  by 
by-law,  rescinded  the  contract : — Held,  bad,  as 
beina  no  answer  to  the  cause  of  action  created 
1  by  tuo  breaches  alleged.  The  Grand  Junction 
\  R.  W.  Co.  v.  Pope  et  al.,  30  C.  P.  633. 

Where  mortgagees  sold  the  mortgaged  ijre- 
I  mm  without  notice  to  a  surety  for  part  of  the 


debt: — Hehl,  that  they  were  liable  as  between 
themselves  and  the  surety  for  the  full  value  of 
the  property.     Marliii   v.  Hull  ./  a!.,  o'l  Chy 
471.     See  also  .S'.  6'.  p.  AC,'2H. 

Defendants  were  maker  and  euddrser  respec- 
tively of  a  note  foi-  tiie  accoiiiijioibition  of  I)., 
will)  diseimnted  it  witli  tiie  jjluntiffs,  tlioy 
having  knowledge  of  tiie  facta.  <  ):i  tlic  maturity 
of  the  note,  plaintifFs  handed 'it  to  !).,  kvlio  was 
their  solicitor  for  jmitest.  1).  did  not  ]irotestor 
notify  tlie  defeiid;iiits  of  its  diMlioiiour,  l)Ut  de- 
livered it  to  them,  a.ldin/  that  lie  had  paid  it. 
About  three  months  after  its  maturity  1>.  ab 
scoiided  in  insolvent  eirctimiiti.ncea,  and  after 
that  defendants  were  for  tlu!  first  time  iiotitied 
of  the  non-pavmoiit  of  the  note.  In  an  action 
against  defendants  <iii  the  note,  they  pleaded  on 
e(iuitaV)le  grounds  the  ;d)ove  facts,  and  bv  the 
laclii;«  of  the  i)l;ui)tiffs  thoy  were  lireveuteij  from 
obtaining  indemnity  from"  1).,  and  that  if  com- 
pelled to  pay  the  mke  they  would  be  defrauded 
out  of  the  amount  :  -  Held,  a  good  <lefeiice,  and 
that  defendants  were  ilischargeil.  C'lii'nUan 
lidid-  of  Ciiiiiiiiero'  v.  (fyi-n  it  al.,  4,')  \}.  B.  81. 

See  MolaouH  Bank  v.  Uirdleetom;  44  Q.  B.  34, 
p.  4330.  '       ^ 

III.    RllJHTS  OF  SriiETY. 

A  testator  who  owed  didits  to  an  amount  ex- 
ceeding his  iiersonal  estate,  devised  his  land  to 
one  of  his  sons,  whom  he  .••.Iso  ainjoiuteil  an 
executor.  The  devisee  [laid  debts  to  an  aiuoiiut 
exceeding  the  personal  o.'state,  and  left  but  one 
debt  unpaid  ;  the  devi.sce  became  surety  for  the 
creditor  to  whom  the  debt  was  due,  for  an 
amount  exceeding  the  debt  so  due  by  the  testa- 
tor ;  and  the  devisee  subaeijueiitly  gave  a  mort- 
gage on  the  land  devised  to  secuie  the  amount 
he  was  surety  for:  — Held,  that  the  de'it  thu;  by 
the  testator  was  to  be  a])[ilied  towards  the  dis- 
charge of  the  sum  for  which  the  (Lvi.see  had 
become  surety.  Gulihiuith  \.  Gofi!.iiiiitIi,  17  Chy. 
213. 

HoQ  Smith  V.  liin-n  ei  oL,  ;W0.  P.  fiSO,  p.  4(il0  ; 
Ife  U'hittimore,  J{om  v.  ifit.^itii,  '2  CAw.  Cliamb. 
17,  p.  1486. 

IV.  MiscEi.LASEors  Cases. 

The  second  count  of  a  declaration,  after  refer- 
ing  to  a  deed  set  out  in  the  lirat  count,  by  which 
defendants  covenanted  to  reimliursc  to  the  plain- 
tiffs any  h)ss,  not  exceeding  -SGOO,  which  the 
plaintiffs  should  sustain  by  any  act  of  fnuul  or 
dishfinesty  on  the  part  of  one  H.  who  had  been 
appointed  the  plaintiffs'  agent  -such  re-imliurse- 
inent  to  be  made  within  three  months  after 
proof  should  be  given  to  the  satisfaction  of  de- 

j  fendants'  directors  of  such  lo.ss  -  -idleged  that  H. 
received,  and  appropriated  to  his  own  use,  cer- 
tain  moneys  of  the  plaintiffs  :  that  the  plaintiffs 

]  gave  proof  of  their  loss  to  defendants,  and  de- 

I  fendants  thereupon  repudiated  all  liability,  and 
alleged  as  a  reason  that  the  plaintitls  had  for- 

I  feited  all  right  under  said  ileod  by  non-ccmipli- 
auce  with  certain  conditions  not  relating  to  such 
proof,  and  did  not  require  any  further  proof  of 
said  loss,  and  thereby  waived  all  further  proof 
thereof  by  the  plaintiffs,  etc.  :— Held,  on  demur- 
rer, that  compliance  with  the  dee<l  in  giving  proof 
of  the  loss  was  siitliciently  averred  to  call  upon 
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(lefendantfl  to  plead.  Tlif  Manufactnrern  and 
MotIkih/k'  Miiltial  Fire  Jux.  Co.  v.  The.  Canada 
Guanihtic  Co.,  43  (}.  B.  247. 

A  wife  at  lior  husltaiid's  re((m;st  exocutetl  a 
niort^'agc  nf  lier  sepanito  lands  to  a  creditor  of 
her  husliaiul  to  secure  his  debt.  After  tlie  wife's 
death,  leaviii-  several  children  (of  whom  the 
l)lainti{ls  wcil'  two)  the  creditor  commenced  a 
suit  for  tile  salf  ot  the  wife's  lands,  towhich  the 
hushaud  and  i\ll  the  wife's  children  exceiit  the 
lilaintifl' were  the  parties,  the  plaintiffs  having 
made  an  assigiiiiient  under  the  Insolvent  Act, 
and  hy  anangcmcnt  the  husband  became  the 
purchaser  in  liin  own  name  upon  advantageous 
terms  of  credit,  which  enabled  liim  to  pay  oflf 
the  purchabc  money  out  of  sales  of  portions  of 
the  lands.  Upon  a  bill  tiled  by  the  plaintiffs 
claiming  that  the  husband  was  bound  to  pay  off 
the  debt  himself,  and  therefore  couhl  not  pur- 
chase for  liimaelf,  the  defendants  insisted  that 
tho  husband  had  become  the  nominal  purchaser, 
but  in  reality  for  the  beneiit  of  the  children, 
other  than  tho  plaintiffs,  and  in  trust  for  them 
only  :--Held,  that  tho  plaintiffs  were  entitlo<l  to 
the  bcnetit  cif  tho  husljaiid's  arrangement  with 
the  creditor,  equally  with  the  other  children, 
and  that  under  the  circumstances  the  purchase 
could  n(jt  bo  for  the  benefit  of  the  latter  only. 
Doiujidlw  DoiKjall,  26  Chy.  401. 

The  sale  by  tho  creditor  to  tho  husband  was 
made  in  June,  1807.  This  bill  was  filed  in  Sep- 
tem);er,  l)S7u.  In  the  meantime  sales  had  been 
made  of  portions  of  tho  lands,  as  was  alleged, 
with  the  plaintifJs'  knowledge,  and  the  defen- 
dauta  insisted  that  the  plaintili's'  accjuiescenco 
had  debarred  them  from  ([uestioning  the  trans- 
action. Tlie  court  being  of  opinion  upon  the 
evidence  that  the  plaintiffs  believed  tne  sales 
were  being  made  by  or  with  tho  authority  of  tho 
creditor  for  the  i)urp()se  of  paying  off  the  mox't- 
gago,  and  not  l)y  their  father  as  owner,  and  that 
the  defendants  could  be  readily  reinstated  in  the 
position  thoy  occupied  before  the  arrangement 
with  the  creditor.  Held,  that  in  the  absence  of 
clear  proof  c>f  knowledge  by  the  plaintiffs  of  the 
arrangcniLiit  with  the  creditor,  and  that  it  was 
claimed  to  be  for  the  benefit  of  tho  other  child- 
ren onlj-,  the  defence  of  acquiescence  could  not 
be  maintained.     lb. 


PROHIBITION. 

To  Division  Cou7-t.9. — Tho  plaintiff  sued  defen- 
dant in  the  division  Court  in  a  county  in  which 
he  did  not  reside,  and  in  which  the  cause  of 
action  did  not  arise.  Defendant  filed  a  notice 
disputing  tho  claim,  but  ho  was  not  represented 
at  the  trial,  as  the  .agent  employed  by  him  was 
not  in  court  when  the  ease  was  called  on,  and 
judgment  was  given  for  the  plaintiff.  Defendant 
applied  to  the  judge  of  tho  Division  Court  for  a 
new  trial  on  tho  grounds,  (1)  that  the  suit  was 
not  entered  in  the  jiroper  court,  and  (2)  that 
before  action  he  paid  the  claim.  A  new  trial 
was  granted  upon  payment  of  costs  by  a  given 
day,  which  were  not  paid,  and  defendant  applied, 
after  the  day  appointed  for  payment,  for  a  pro- 
hibition : — Held,  that  the  defendant  was  entitled 
to  a  prohibition ;  but  as  he  had  applied  to  the 
Division  Court  judge  for  a  new  trial,  and  in  view 
of  tho  delay,  he  was  refused  his  costs  of  the 


application.     Hjherfnon  v.  CoivncelltTP.  R 
— C.  L.  Chand). — flwynne. 

Semble,  that  when  an  action  is  brougli 

■  Division  Court  in  which  neither  the   cau 
1  action  arose  nor  the  defendant  resides,  am 

ceeds  to  judgment  witli  the  defendant's  ac 
I  cence,  his  right  to  move  afterwards  for  a  pr 
j  tion  is  gone,     //(. 

I  Where  the  court  has  jurisdiction  except 
tho  existence   of  undisclosed   facts  witlii 

'  knowledge  of  defendant,  who  allows  tho 
to  proceed  to  judgment  without  disclosiii 

!  want   of  jurisdiction,    the   interference   o 

■  court  by  prohibition  is  discretionary.     Wh 
[  a  suit  in  the  Division  Court  a  new  trial  w 

plied  for  and  refused  on  the  merits,  no  obj 

being  taken  to  the  jurisdiction,  and  an  aj 

]  tion  was  afterwards  made  for  a  prohibitii 

the  ground  that  the  note  was  not  made  n( 

tho  defendants  reside  in  the  county  in 

the   action  was  brought :  — Held,    that  i 

dants  were  not  entitled  to  a  prohibition  ;  1 

I  the  plaintiff  knew  that  defendants  did  n 

I  side  within  the  jurisdiction,  it  was  refused 

out  costs.      Archibald  v.    Jhin/iei/  et   al., 

R.   304.- C.  L.  Chamb.  — Hagarty. 

'  A  pr,  hibition  was  granted  r^jstraining  n 
I  of  the  Division  Court  from  proceeding  upi 
order. for  a  revision  of  costs,  the  applicati 
such  order  not  having  been  made  v.itliin  foi 
days  from  tho  judgment,  and  such  order 
I  in  this  case  equivalent  to  a  reversal  o 
judgment  on  the  (juc-.tion  of  costs.  JJ 
Lawunt,  7  P.  R.  307.-  C.  L.  Chamb.— Gal 

The  Division  Court  Judge,  all  parties 

'  present  and  not  objecting,  postponed  tlie 

very  of  his  judgment  without  naming  the  ( 

hour  for  delivery  thereof.    On  the  followiii 

tho  judge  sent  his  written  judgment  to  the 

of  the  court,  who  within  three  days  notiiii 

<  parties.     The  defendants  attended  and  pt 

I  the  judgment  and  neglected  to  move  for  ■ 

j  trial  until  after  execution  had  been  issued, 

I  they  applied  to  set  aside  the  jtulgment,  an 

j  being  refused,  an  ap])lication  was  made 

prohibition  : — Held,  that  even  if  the  judju 

exceeded  his  jurisdiction  in  making  bucIi 

ponement,  defendants  were  not   entitled 

I  prohibition,  as  there  was  no  want  of  jurisd 

j  apparent  on  the  face  of   the  proceedings 

I  defendants  had  acquiesced  in  the  course 

,  by  the  judge.     Be  Smart  and  O'Jieilly,  7 

!364.— C.  L.  Chamb.— Armour. 

See  also  Stephens  v.   Laplante,   8  P.  K 
Zaritez  v.  Mann,  16  L.  J.  N.  S.  144. 

See  also  "Division  Courts,"  I.   1,  2 
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>herhon  v.  CormveU,  7  V.  K.  'JOT, 
— Gwynne. 

when  an  action  is  brought  in  a 
in  which  neither  tho  causu  ot 
the  defendant  resides,  and  i.ni- 
nt  with  the  defendant's  ac(iiias- 
to  move  afterwards  for  a  prohili 
b. 

lurt  has  jurisdiction  excevit  from 
of  undisclosed  facts  withm  the 
lefendant,  who  alhnva  the  ccurt 
ludgnient  witliout  disclosnig  the 
lietion,  the  interference  of  the 
)ition  is  discretionary.  >>  heru  ii. 
ivision  Court  a  new  trial  was  up- 
•fused  on  tho  merits,  no  ohlLctii.n 
the  jurisdiction,  and  nu  i\\>\>\)a- 
vards  made  for  a  prohibition,  un 
at  the  note  was  not  made  nor  iliil 
a  reside  in  the  county  m  whub 
18  brought :  —Held,  that  deien- 
t  entitled  to  a  prohibition  ;  Imtas 
mew  that  defendants  did  not  re- 
e  iurisdiction,  it  was  refused  w_ith- 
In-hihald  V.  Buxhey  et  at.,  ,  V. 
J.  Chamb.— Hagarty. 

m  was  granted  rostraining  a  jiulgt 
11  Court  from  proceeding  upuii  he 
vision  of  costs,  the  applicatiuii  lui 
t  having  been  made  v.ithin  fourteec 
0  judgniuut,  and  such  order  being 

equivalent  to  a  reversal  ul  the 
the   (iue>,tiou   oi  costs.      JSrll  v. 

II.  307. -C  L.  Chamb.— Oiilt. 

ion  Court  Judge,  all  imrties  lidng 
not  objecting,  postponed  the  deli- 
lidKnient  without  naming  the  day  cr 
Lrv  thereof.    On  the  following  .lay 
it  his  written  judgment  to  the  clerk 
who  within  three  days  notihed  tlie 
t3  defendants  attended  and  perused 
It  and  neglected  to  move  for  a  iie^- 1 
';er  execution  had  been  issued,  when 
I  to  set  aside  the  judgment,  aiKl  this 
1    an  application  was  ma.le  t.ir » 
'  '-Held,  that  even  if  the  judge  had 
1  iurisdiction  in  making  sir  i  iH«t- 
efendants  were  not   entitled  t»  s 
is  there  was  no  want  of  jurisdiction 
the  face  of   the  proceedings,  and 
ad  acquiesced  in  the  course  taken  | 
..     lie. Smart  ami  O'Bcitly,  -  1.^ 
jhamb.— Armour, 

Lenhens  v.   Laplante,   8  P.  H.  52: 
Vm,  IG  L.  J.  N.  S.  144. 

['Division  Courts,"  1.   1.  2,  m 
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I.  School  Sections. 

On  tho  1st  of  .Taniiary,  IS"."),  Rracebridge, 
hitherto  forming  i)art  of  the  township  of  Macau- 
lay,  was  incorpontud  as  a  village.  At  the  time 
of  iiicor) Miration,  Uracebridge  and  a  portion  of 
tho  township,  being  the  territory  in  dispute, 
farmed  school  section  No.  1,  Macaulay,  wliich 
on  inunrporatiuii  became  the  Uracebridge  section, 
the  school  hoiiso  Ijcing  in  Bracobridge.  In  Octo- 
lier,  \ii~5,  the  township  of  Macaulay,  on  jiuti- 
tion  of  two-thirds  majority  of  the  township 
uectif'iis,  not  counting  the  territory  in  dispute, 
pftssed  a  by-hr.  ,  under  section  48  of  157  Vict.  c. 
i8,  ((.,  abolisliiiii' tho  division  of  the  township 
into  sections,  and  forming  a  public  school  boanl 
for  the  township  for  the  nianageincnt  of  all  the 
jchool.s  therein  ;  and  promptly  after  tiie  passing 
1  theroid"  the  sclioid  l.)oard  erected  a  school-house 
ill  the  disputL'd  territory,  which  had  ever  since 
i  been  open  and  attended.  Tho  by-law  thus 
passcil  was  acted  upon  fcjr  nearly  three  ye:ir8, 
1  amino  motion  made  to  (juash  it.  In  Xovembur, 
,  1S7I),  at  a  meeting  of  the  county  inspector  and 
the  reeves  of  l'>racel)ridge  and  Macaulay,  with  a 
rtureaciitativc  from  eac'li  school  boanl,  to  alter 
[  the  bunndaries  of  tho  Bracebridgo  section,  a  por- 
I  tioii  (if  the  disputed   territory    was   set   off  to 


sion  :—  Held,  that  this  was  not  Buch  au  orchard 
as  should  prevent  the  trustees  from  appropriating 
tho  land  for  school  purposes.  Johiimn  v.  The 
Tninti'i'n  of  I'lthlic  ^School  Siction  Xo.  1,  in  the 
'rowimhip  (if'  Iloimril,  'JO  Chy.  '204. 

Tiio  board  of  education,  formed  by  tho  union 
of  high  school  and  public  school  trusteeH,  con- 
tracted for  the  purchase  of  land  from  the  plain- 
till'  for  the  puriMise  of  changing  the  site  of  the 
school : — Hehl,  that  the  plaintiif  was  entitled  to 
call  for  a  specific  performance  of  the  agreement 
for  purchase,  although  no  by-law  of  the  council 
authorizing  the  purchase  had  been  made,  nor  had 
tho  Lieutenant-Oovernor  in  council  approved  of 
the  change,  and  proceedings  had  been  instituted 
by  a  ratepayer  to  restrain  the  change  of  site. 
Malcolm  ('.  Malcolm,  15  Chy.  113,  referred  to, 
and  not  followed  ;  Ke  rertli,  3!»  Q.  IJ.  34  re- 
ferred to,  approved  of  and  followed.  Moffat 
V.  The  Board  of  Ediicathni  of  Carkton  Place, 
20  Chv.  o'JO ;  alfirmcd  on  appeal,  5  App.  R. 
197. 


III.  Hum  Schools. 


Macaul.V,   and  the  other    portion    retained  by 

Brucebridge  :-Hel.l,    th.at  the   by-law  was  not  |  ,,f  j^j^,^  ^^i^,,,,j- ^jj^^^j^j_,_   ^^^^^^^^  .^  ,,^.  ,,^^^, 


IPS 

B. 


After  the  repeal  of  tho  .37  Vict.  c.  27,  s.  .38,  O., 

by  40  Vict.  c.  10.  8.    18,  sub-s.  2,   ().,  a  county 

'•',  i  council  having  no  power  to  determine  the  limits 

,.,-.,-  ,  1  ^-1      •     •    V  1-  '    !  of  high  sclidol  districts,   passed  a  bylaw  deter- 

mvah.l  on  its  face   nor  beyoml  the  juna.licti.in  ,  ,,^j,^jfe      ,^^^  ^.^,^^^_     j      ^^^\  ,^,,,,^,^^^  f     j.^^^,  ^^ 

„f  the  cj.uncil      Held,  also,  that  after  the  pass-  ,  {^^,1  j^  ,^,„i  established  new  limits  :-lIeld, 

mgot  the  bylaw  the  .hsputcl  territory  became  :  ^,,1^^  ^^,^,,  j^^^^  ,„,„tioned  by-law  was  valid  s,.  far 
detaclu  d  trom  Hra,.obrnlge,  and  came  un.ler  the  |  ^^,  •  ^  ^^^^  ^,,^  ,.^^^ ,  ..j.^-^    ^^,,,5^,^  ^^..^^  j^^^.^^jj^, 

cnntnd  ot  the  tnwnslup  school  board,  and  con-  |  ,^„^  ^jj^,^^^  ,,f  j^  ,,,^^^^^,^^.  ,p,ashe.l.      1{,'  Cham- 
timicl   hereunder  notwithstanding  the  action  of  ;  ,,,^,./,,,.„  ,,,^,;  ,/,,,  Corporatlonlf  thr  UnW'd  Co,,    " 

hovcmber,   18,..:  and  that  at  a  F e umts  under  j     .  ^^  Dundas,  and  Glaajarry,  45  Q 

Jiec.  t),  Hub-s.  ,    ot  40   \  ict.   c.    1(),  it  became  so  '  ■'  '  '  j       j>  i 

Idetaclicd   till  the   1st  of  .January,  1878.     Held, 

[also,  that  uii  ler  40  Vict.  c.  10,  s.  0,  sub-.s.  1,  the 

Iterritdi'y  in  (.is[iute  was  not  necessary  to  be  cou- 

jsiilered  in  ascertaining  the  two-thinls  m.ajoritj', 

laiul  that  it  did  not  apjiear  to  be  necessary  even 

lumler  sec.  48  of  37    Vict.  c.   28,  O.       fn  re  the 
lHhihilcr  ot'  Kdiicdt'ion  and  thr  School  Boards  of 

[Mmuday'and  Bracehridi/e,  29  C.  P.  122. 

See  also  Ni'  Chaiuhtrla'm  and  the  Corpnrat'ton  of 
\ltormont,   Dundax,  and  Gkmjarry,  45  Q.  B.  26, 

lp.4()S«. 


20. 

Leavt!  was  granted,  notwithstanding  the  lapse 
of  two  terms,  to  rehear  a  rule  made  ab.->oluto  set- 
ting aside  a  by-law  on  no  cause  being  shewn.    lb. 


IV.  Separate  Schools. 


II.  School  Houses  and  Sites. 

Ill  proceeding  to  select  a  site  for  a  public 
lichool-house,  no  notice  of  the  proceeding  to  arbi- 
[trate  upon   the  question  of  compensation  w.os 


The  election  of  .School  Trustees  as  well  for  the 
common  schools  as  the  Uoinan  Catholic  .Separate 
Schools  must  be  held  by  tho  same  returning 
othcers,  and  at  the  same  time  and  place  as  the 
municipal  councillors  are  chosen.  Board  of 
Trustees  of  the  lionatn  ('alholic  Separate  Schools 
of  Belleville  v.  iiru'imjer  et  al.,  25  Chy.  570. 

In  election  matters,  separate  schools  have  the 
same  right  of  appeal  to  a  county  judge  as  public 


jgiveiito  a  lessee  in  possession  of  the  property  1  schools  have.  ll>. 
(elated,  and  in  consequence  he  did  not  name  an  ^t  -i  ..1  x.  .i.  1  xt  . .  ,  .  »  ..  t  1 
rbitratur,  neither  did  he  attend  before  or  take  I  ,  Under  the  British  ^orth  America  Act,  Local 
Jiy  notice  of  the  ari.itration  ;  and  the  .arintra-  Legisatures  may  legislate  in  reganl  t(.  sep.ar.ate 
'  schools,  provided  that  the  legislation  is  not  sucn 

as  pre  judicially  affects  the  rights  or  privileges 
theretofore  possessed  by  such  schools.     /  h. 


%iK  in  fact  did  not  t.ake  into  ccmsideration  the 
blue  (if  his  interest,  neither  did  they  find  that 
bii'li  interest  was  not  of  any  value.  The  court, 
(at  the  instance  of  the  lessee,  declared  that  his 
intLiKst  had  not  been  affected  by  the  arbitr.ation. 
Kill  directed  an  enquiry  as  to  damages  sustained 
ly  him,  and  ordered  the  trustees  to  jjay  him  his 
pistsof  suit.     The  princip.al  objection  to  land 


V.  Miscellaneous  Cases. 


A  court  of   equity  has  jurisdiction   to  order 

^,       .  ,-    ,     .-j^  -  .^1    .. -i.  I  persons  wrongfully  claiming  to  bo  school  trustees, 

wng  taken  for  a  school  site  was,_  th.atit  was  an  ^  ^^  ^^^jj^^^  ^^  ^-^^  corporate  seal  and  papers  to 


iprchard,  but  the  facts  shewed  that  the  owner 


the  legal  trustees.     Re  Roman  Catholic  School  of 


^dunly  after  the  selection  ^^■ils  first  spoken  of  |  "^'^^.^ig  y^QmZjer.^liSChy.' m, 
Blaiited  some  trees,  which  on  the  movement  to 


kc  the  land  being  stopped  were  suffered  to  die 
N ;  and  these  were  renewed  again  011  a  subse- 
pueiit  movement  of  the  trustees  to  take  posses- 


See  The  Board  of  Education  of  the  Town  of 
Paris  v.  The  Cit'uens  Imurance  and  Investment 
\  Co.,  30  C.  P.  132,  p.  4679. 
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RAILWAYS  AND  RAILWAY  COMPANIKS. 

I.  Lands  ani>  ritRiK  Vam-ation,  4tl87. 

II.  ('<)N.-*THL'iTio.N  t>v  IIailwavs,  4()!)'2. 
ITF.    iNTKUSKcrroy  of  Hatiavayh,  4()!(2. 
IV,  In.iuky  to  PniiSDNs,  4()92. 

V.  Cakima<ie  Of  fJouDs,  4(103. 
VI.   Liaiiii.hy  kok  .Vcts  ok  Aoknts,  4094. 

VII.    TllAlI'IC  Al(UAN<!i:MKN'iH,  4(')94. 

Vlll.  Limitation  ot  Ai.tions,  4(595. 
IX.  .Stock,  4()9.'). 
X.   DiiiKcTiiKs,  4(i97. 
XI.  TouKKw,  4()97. 
XII.  Aid  to  Raiiway  Compa.nies,  4699. 

T.    T,ANDH  AND  THEIK  VALUATION. 

Tho  iilaiutitf,  cm  the  ropresoiitiitioii  of  luirtios 
that  tlioy  hail  givtMi  lainl  to  (lufuiKhiuts  for  tho 
purpoHu  of  liaviiig  tlio  toriiiimi.s  of  tlieir  railway 
»t  Wiiiil.sdr,  couvuyod  lot  83  to  the  (lufoiulants 
in  1847,  LX[)ro.ssiiiL;  in  tliu  t'onvuyaiicL'  that  the 
saiiiu  liad  been  .selcetjd  by  tlie  company  "  for 
the  purpoBe  of  estalili.shiugtho  weistern  terminus 
of  tlieir  roail  tlieruoii,  *  *  ancl  tlie  execution 
of  whieh  eoU'lition  constituted  the  sole  eonsider- 
ati(Ui  for  this  grant."  \\'hen  tlie  plaintiff  iiiado 
this  deed  he  knew  that  one  H.  liad  conveyed  the 
»djniniiig  lot  84  to  the  dofeiidanta  on  substan- 
tially tlie  same  condition.  In  18.')3,  the  defen- 
dants built  a  passenger  station  on  lot  83,  .and  a 
freight  house  partly  on  lots  83  and  84,  which 
were  destroyed  by  lire,  and  a  passenger  station 
was  afterwards  built  on  lots  83  and  84.  and  a 
freight  station  on  lot  84,  which  the  defendants 
continued  to  use  until  recently,  when  they  built 
a  passenger  station  about  half  a  mile  from  the 
original  one.  Tlio  bill  alleged  that  tho  western 
terminus  had  been  removed  to  the  city  of  IJe- 
troit,  ijnd  sought  to  restrain  such  removal  from 
the  land  in  (juestion.  It  appeared  that  instead 
of  unloading  the  passengers  and  freight  in  Wind- 
sor, the  ears  were  carried  across  the  Detroit  river 
ou  ferry  boats,  where  they  were  taken  charge  of 
by  the  companies  over  whose  line  they  were  to 
go  ;  but  that  the  terminus  of  the  defendants 
was  still  at  Windsor.  It  was  also  shewn  that 
the  busines.s  of  the  <lefendant8  could  not  be  c<m- 
ducted  on  so  small  a  space  as  lot  83,  and  that 
the  buildings  on  lots  83  and  84  were  used  for 
freight : — Held,  reversing  tlie  decree  of  Spragge, 
C,  25  Chy.  C2,  p.  3122,  that  the  terminus  and 
depot  were  not  eontined  to  buildings  alone,  but 
extended  to  the  whole  premises  necessary  for  eon- 
ducting  the  business  of  a  terminus,  and  that  ii])on 
the  true  construction  of  the  deed  the  plaintiff  was 
only  entitled  to  have  lot  83  included  in  the  ter- 
minus, and  had  no  right  to  have  all  the  buildings 
or  any  particular  building  on  lot  83.  Per  Patter- 
son, J.  A. — That  even  if  the  deed  were  read  as 
requiring  the  establishment  of  buildings  ou  tho 
lot  in  question,  that  duty  had  been  sufficiently 
complied  with  by  their  erection.  Geaui/eau  v. 
The  Great  Wnstern  H.  \V.  Co.,  3  App.  R.  412. 
See  The  Corporation  of  the  Township  Wallace 
V.  The  Great  Wentern  Railway  Co.,  3  App.  R.  44, 
p.  4699. 


Held,  (1)  that  under  the  speciiil  facts  and 
uments  set  out  in  the  report  ol  this  ci'.dt 
Stratford  and  Huron  R.  \V.  Co.  hail  pow 
aucjuire  tiie  land  in  ipie.stion,  ami  aece^it  a 
thereof  ;  (2)  That  the  deed  in  ipicstioi  opt' 
as  a  grant  of  the  land,  ami  not  iiuTcly  '  s  a 
of  a  right  of  way  ovrr  it.  (.Uimmt,  w  ictlic 
Great  Western  Railway  Co.  iiad  iiiiy  ii^gal 
to  enter  on  tile  land  for  the  purpose  o!'  build 
Hwitcii,  or  for  any  <ptlier  puipoHi',  as  'igaiiis 
Stratford  and  Lake  Huron  K.iilwii  Co.,  \ 
de'jd  of  tile  land  was  tii.-it  registered,  /m  71 
Smith  H  <il.,  43  (.).  H.  ,Sll!t. 

A  bond  given  iiy  defendants  to  iilaintilf, 
reciting  the  service  of  a  notice  nn  plaintill  li 
Kingston  ami  Pembidke  Railway  Co.,  i\in 
certain  tif  his  lands  thiicin  fully  desciMji 
the  railway  purposes,  and  oll'eriiig  ."'2.ll( 
compensation,  wliicii  [ilaiutill  ha.l  refusid 
conditioned  for  tlic  payment  witliin  mnu 
after  the  making  of  an  award  umler  tlie  Ka 
Act  of  18()8,  of  the  sum  to  be  fouii<l  diu; 
thereby,  for  dauiagts  siistained  by  him, 
compensation  due  liiiii,  by  reason  of  the  la; 
company  taking  and  retaining  iposses.sidu  ( 
land,  and  for  interest  and  costs  lawfully  pa 
to  the  plaintiff.  The  plaintiff's  lands  nm.^ 
of  freehold  and  leasehold  lands,  the  latter  1 
held  under  leases  from  year  to  year,  terinii 
by  three  iiionths'  notice,  Ijut,  if  lesumecl  |i 
the  expiration  of  fifteen  years  fi-oin  the 
mencenieiit  thereof,  which  would  he  on  tli 
of  .\pril,  1880,  the  lessee  was  to  be  paid  f. 
improvements,  hut  not  otherwis.'.  On  tlie 
of  April,  1874,  the  lands  coiiiprised  in  tliej 
tiff's  leases  wore  leased  to  the  railway  en.'iii 
subject  to  the  existing  leases,  but  with  al 
rights  anil  powers  of  the  lessors  therein 
The  plaintiff,  by  the  award,  was  aw anleil  .■<7<l 
with  S(i7.22  interest,  for  his  freehold  land  t, 
and  an  annual  sum  of  .'?349.70  for  his  linsi 
land,  from  the  date  of  tiic  com|)any's  t: 
])ossessioii,  2()th  of  .Tune,  1877,  until  tlie  te: 
ation  of  said  leases.  In  an  action  on  the  1 
alleging  as  a  breach  the  nonpayment  nf 
amount  awarded  witli  interest  and  costs  :  -I 
that  the  bond  would  cover  the  amount  a\Vi 
for  tho  freehold  land,  but  luit  tin.'  ainiiiil 
awarded  for  the  leasehold  Held,  also,  tlia 
amount  awarded  was  less  than  the  anioiiiil 
dered  ;  for  assuming  that  the  eoni])any,  ,is  r 
sioners,  w(uild  terminate  tho  plaintitl"s  lens 
the  expiration  of  the  fifteen  years,  the 
value  up  to  that  event,  namely,  for  twi 
nine  months  and  four  days,  amounted  to.-:|ii 
whieh  with  the  !?70S.(j4  for  the  freeim 
only  amounted  to  !?l,(i7.J.  18  ;  and  therei'ir 
jilaintift' could  not  recover  tlie  costs  of  tbi- 
tration.     AnijUn  v.  yickle  el  «'.,  30  C.  V.  ~ 

In  the  award  the  plaiutift"s  freehold  1  nu 
described  as  "the  freehold  ]iortion  nf  lii> 
taken  :" — Held  a  sufficient  descrt()tioii.  .i^^  it  ■• 
be  identified  by  the  notice  served  by  thu 
pany,  and  also  by  the  jdans  tiled.     /!>. 

The  reference  was  before  three  arbitratms 
theaward  was  executed  by  two  of  the  tliii' 
It  appeared  that  at  a  meeting  of  the  arl'tr 
a  rough  sketch  of  the  award  was  drawn  111 
read  over  to  them,  and  was  agreed  to  and  si 
by  two  of  them,  but  dissented  from  by  thetl 
and  on  the  following  day  the  formal  a 
in  the  terms  of  the  draft  was  drawn  iqi 
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iiuler  the  Hi.ucial  f:i.;t«  iilid  .lu,. 
II  Uiu  rui"Pit  »t  thiH  cp.uf,  tlif 
unm  U.  W.  C...  luul  •."-«.  itu 
ill  .iiicstiou,  aiul  lurcpt  ii  ilwn 
t  till!  (IfiMl  in  .iiii'iHtKi.i  oiKiiM 
liiml,  iiii'l  111  it  niiMvly  ■  K  "v;nim 


till 


f  iivcr  it.       , 

tailwuv*'".  l'''>>  'i"y,\''^:V, "'■''' 
ti.,1  fnr'tlu'  imi'|M>Ho  ..!  Imil.liivi 

,V(.tlHT  imi-i"'»>!,  iiH  'iK»"'^','li>' 
ike  Huron  li.vilwii  t.).,  « ii..,,c 
wivsliist  rugistLTcl.  /."/i"' v, 
t^  11.  3C>!I. 

l,y  .Icfim.laiits  tn  liliiintill  ;,ft« 
•ictMif  anotiou  mi  |.l;iiiititl  l.ytlk 
•oiiilnoko  Railway  d....  nMumi.. 
,in.U  tlKTciin  fully  .I.'hcim,,  ,i  t,, 
„.,,.,scH,    an.l    ..tV.n-i.iK  /"-J."""  a, 
which  iilaiutitV  haa   icfu.ol,  w,i, 
the  payiiiout  witliiii   "IK'  la.mtli 
lyuf  auawanlniMU'i'thu  KiuUvay 
,f  thu  Huni  to  ho  tnuii.l  ilur  \m 
^•luiaucs   sustained    hy    him,   iiuil 
Uie  liiin,  hy  ruaK.m  of  the  li.ilway 
„  iinil  vetiiininv.'  iiossession   .t  m 
rtore.st  an.l  eosts  lawfully  Vay:.l,l= 
The  i.laintitV'rt  landH  omiMsta 
i  loasehohl  laiulH,  the  latter  h.in; 
se.s  from  year  to  year, 
;l,s'  notie..-,  Imt,  if  lesunie. 
,   of  fifteen   yearns  from  the  .'aiiv 
iTi-of,  wliieh  wouhl   lie  ".u  tlio  ^t 

,  theles.ee  wa.  ^' '''■  l''^'', '"',;''; 
hntnot  .itherwis..     On    li"   '.* 

the  lana»  eom\>riseil  in  the  i.lm 
;rc  leased  to  the  rail\va>-eo;iii.il^-, 
:.  existiiw  leases,  hut  with  all  lit 
^,wers  of  the  le.nors  theiv^''^!;;'. 
»,y  the  award,  wan  awarded  >,  1.1., 
iterest,  for  his  fi-e'eh'-hHand  t.iMii. 
sum.if  !?34il.7()  f"f  his  )■ 
late  of  the  «'omvany> 
until  till 


.i^iied  hy  the  two,  without  refuroiieu  to  the  iUh- 
itiiitiiiji  iirhitrator  :  -  Held,  under  sue.  !),  biiIi-h. 
17  lit  the  Railway  Aet,  IH(I8,  that  the  award 
HM  invalid  ;  and,  Heinhle,  it  would  he  so  apart 
from  that  Act.     / ''. 

Held,  also,  that  hefore  Huinn  for  coniiioiisation 
awarded  for  land  taken,  a  eoiiveyaiiee  thereof 
must  he  tendered  or  a  readiness  and  williiigUL'ss 
to  execute  one  he  averred.     /!>. 


iniaiilile 
1  li.'fiire 


il 

he 


i-^clli. 
t:ikilli  I 
teviLlill-  I 


1  of  .Tune,  1877,  ,,     ,     , 

itsus      In  an  action  on  the  lii*l. 

breach   the    uoni.ayment  ul  tiio 

UmI  with  interest  and  costs:  -lliH, 

would  cover  the  amount  aw.inW 

„ld  land,  l.ut  not  the  anmnl  .urn  | 

;;!e  leasehold      Hold   also,  tlnit  the 

tied  was  less  than  the  amount  ten- 

sumiug  that  the  comimny.  a.  iivcr. 

terminate  the  iilaiiitili  slms... 

of  the  lifteen  years,  the  animl 

ithat  event,  namely,  for  t\Mi  >■«'. 

uid  four  days,  amonn1;ed  t 

•he  $70S.(i4  for  the  t reel. 

I  toJ^l,C75.l8;  and  thciviuiv  the 

I  not  recover  the  costs  of 

y;cW«  (•<«'..  30  o.  1'. 


d 


l;mil, 


tlk-  :irl)i- 


llln  V 

rd  the  plaiutifF's  freehold  l™l« 
"the  freehold  ,mrt,onol  Ins  Im^U 
Id  a  sufficient  description,  as. UmiU 
by  the  notice  served  hy  tlieam 
io  by  the  plans  filed.     /''. 

ce  was  hefore  three  arbitrators  a.J 
8  executed  by  two  of  the  th.ven,d), 

;hat  at  a  meeting  ot 


appeal  under  H.  S.  ().  e.  It!.',  s.  20,  subs,  Id, 
tll' re  hoiiijir  III)  t'videiiic  lirou>;llt  before  the  judgo 
to  enable  him  to  decide  any  i|Uestioii  of  fiut,  liiit 
the  ordiiiiiry  application  to  net  aside  an  awanl, 
and  that  as  such  it  was  too  late,  the  time  tor  so 
doing  having  expiri'cl  mi  1,'itli  Kebriiury,  the  '.ist 
day  of  the  term  following  the  .vw.inl.  (,>iiii  ■•, 
whether  service  of  a  copy  of  the  award  wasasulfi- 
cieiit  notice  thereof,  under  said  s.ih-svc.  Ht  ;  but 


Held,  that  oven  if  so,  the  only  evidi'in'e  of  what 
Held,  also,  that  the  Act  vests  tlio  land  ill  the    took  place  before  the  arl.itratms  not  having  been 

fdiiiliaiiy,  and  not  merely  an  easement  or  right  of    produced  in  court  for  more  than  a  nth  .ifti.'r 

wftv  over  the  roadway.     //(. 


such  notice,  the  time  allowed  for  n/ip'- 
expired.      In  ri'  (Iniml  ./inirHnii  li.   11' 
44  Q.  B.  '1W.\. 


ilhiii  hail 
( 'o.  and 


MllHA 


To  the  action  the  defendants  pleaded  an  equi- 
taWe  ])lea  of  satisfaction  .ind  discharge,  bv  )iay- 

iiiciit  into  court,  under  the  statute,  of  $(i8:J.8!),  A  railway,  reipiiriiig  immediate  )iosii'ssioii  of 
heiiij;  the  amount  found  due  for  comiu'iisation.  the  plaintiff'.s  land,  ]iriM'ureil  defemlaiits  to  give 
Oiirt-re,  whether  the  ]ilea  must  bo  treated  as  an  their  bond  to  idaiiittl'  for  the  purchase  iiioney, 
o'nliiiarv  p'o"  "f  payment  into  court  in  the  cause,  conditioned  to  be  void  on  payment  or  dejiosit  in 
or  a  payment  merely  for  the  jiorson  entitled  to  court,  under  the  |irovisimis  of  the  railway  act, 
themiiiicy.  If  the  former,  it  admitted  the  plain- 1  of  the  ainmiut  of  the  piindiase  nioivy  to  be  as- 
1  tiff's  cause  of  action  protanto;  but  in  such  case  certained  by  arbitration  pioceediiiu's  tlun  ])end- 
I  the  amount  paid  in  is  considered  as  struck  out  of  ing  under  the  said  act,  within  mie  month  from 
the  iliiclaration,  and,  so  treating  it  here,  a  non-  '  the   making  of  the  award  :     ndd,   I.  Tliat  an 


I  suit  was  directed  to  be  entered. 
Ill  an 


3li  of  the  award  was 
them,  and  was  agree.. 
..but  dissented  from  hytlitbrJ 

following   day  the   f'>'">^'l    « 
the  draft  was  drawn  .il-  »' 


Ih. 


action  against  di'fendantH,  a  railway 
I  cmnpaiiy.  for  compensation  for  laud  taken  by 
Ithemaiiil  interest  thereon,  it  appeared  that  in 
1 1S74,  defendants,  without  giving  any  notice  or 
takiii"  any  proc(!i;dini,'s  for  ae(|uiriiig  the  land 
hiiiler' the  Railway  Act,  ('.  S.  ('.  ch.  (!'!.  entered 
Iniion  it  and  proceeded  with  the  cmiHtruction  of 
Ithe  railway.  No  settlement  was  made,  though 
jtheiihintiiif  froiiue'itly  deinandod  emnpensatioii,  1  ^^'Tj 


award  having  in  fact  b.  en  m  ide,  its  im  rits  emild 
not  be  tried  in  an  action  upon  the  bun.l.  2. 
That  the  award  was  not  iieiissirily  vitiated  by 
reason  of  the  arbitrators  having  allowed  emiiiieii- 
sation  for  increased  risk  of  lirss  bv  tire.  ,H.  'I'hat 
i.i  such  an  action  tlu'  defiiiil'.iit4  lihiM  not 
examine  one  of  the  ai-bitiators  to  shew  at  what 
he  estimated  the  value  of  the  land,  and  nliether 
general  damages  were  awarded  in  a.lditioii  to 
specific  damages.  4.  That  it  is  not  necessary 
"lefore  bringing  such  an  action  that  a  month 
should  elapse  after  a  w.'itteii  notice  from  one  of 
the  arbitrators  to  the  .lefendiiits  of  the  making 
of  the  award,  as  sub-sec.  I!),  sec.  20,  ch.  Ki"),  \\. 
.S.  0.,  applies  merely  to  the  ri;,dit  of  aiijical  from 
the  award.  Mwiion  v.  If  I'lrrf.-nni  rt  "', ,  44  l,>.  l'>. 
.32.3. 


luntil  1878,  when  on  his  thrcntening  to  proceed  ; 
lagainsttiic  company,  the  presi.lont,  being  author- 

iieil  hy  the  board,  instructed  the  secretary  to 

make  a  settlement,   and   ho,    after  seeing  the 

phintifF,  valued  the  lan.l  at  81,775,  .allowing  6 

percent,  interest  from  the  time  the  lan.l  was 

,bkcii,  making  in  all  82,109,  which  the  plaintiff 

1  to  accept.     The  valuation  was  shewn  to  j      No  miggeatiou  having  lieeii  mule  as  to  any 

Jie  president,  wlio  expresaod  no  dissent,  and  the  ,  defect  in  titrle,  and  plaintiffs  counsel  otl'ering  at 

i*ritten  niemor.andnin  thereof  was  given  to  the  '  once  to  deliver  a  conveyance  of  the  land  to  the 

ilaintiff,  and  a  copy  placed  among  the  records  of   company,  the  court   refused   to   allow  a  plea  to 


be  added  denying  tender 
action.     Jh. 


if  conyeyaiice  before 


Rhe  company.  No  resolution  of  the  board  was 
mseil  in  regard  to  the  valuation,  ami  no  formal 
OTtract  drawn  up,  but  the  valuation  M-as  before       ^he  most  proper  and  conv.mient  mode  of  at 

bo.ard  when  m.akmg  the  contract  f"rtl'e  I  pealing  against  an  award  under  "The  IJailway 
lompletion  of  the  road.  Ft  was  also  proved  th.at  ^^^  ^,f  Ontario,"  R.  S.  ( ).  ch.  lOr,.  sees.  H)  .t  20. 
k  plaintiff  tendered  a  conveyance  of  the  land  ,  j^  ,     ^^^j^  ^j^j^  reading  the  evidence  taken 

otliecompany,  and  their  only  objection  thereto,.  ^j^^  arbitrators  and  transmitted  by  them 
IM  that  they  were  unable  to  pay  the  money :-  I  ^^.i^^  sub-sec.  12.  The  court  will  not  interfere 
Beld.nnder  the  circumstances,  that  the  plaintiff,  .^^Hlj  ^^^jj  ^^^^.^^  t,,^  .^^.^.j^.^  unless  it  is 

1  entitled  to  recover  the  amount  of  the  com-  ■  ^^^^^^    ^  ^,j,i  ^.j^^^p  t,,^.,.^  „,.,,,  „„  i„„,^ta- 

[ensation  agreed  upon,  and  the  interest  ««'•'"'?/  tion  against  the  arbitrators,  who  ha.l  examined 
).  The  Grand  Junction  It   W .  Co.,  30  C.  1 .  247.    +>,„  „r,,,,«rtv   ,.„,i  «„«„  ,„,,]  i.p^p, 


the  arl.-tr;itiiBl 
drawn  iiv  "I'll 
I  to  ai.'l  si,'iie^ 


dl 


of 


aull 


Anawar.l  against  a  railway  company  under  the 
blway  Act,  R.  S.  O.  ch.  Ki.'),  for  land  taken, 
las  made  on  the  15th  .January,  and  a  copy  of 
lie  .ward  served  on  the  secretary  on  the  22nd. 
I  the  18th  February,  a  rule  nisi  was  obtained 
I  set  aside  the  award,  the  only  material  filed 
ion  the  motion  being  a  copy  of  the  award  and 
affidavit,   merely   stating  what  one  of  the 
hitrators  had  informed  the  secretary  of  the 
ppany  were  the  items  constituting  the  sum 
ifarded,  but  the  evidence  given  before  the  ar- 
Itrators  was  not  brought  before  the  court  until 
p  7th  March,  when  the  claimant  in  shewing 
Inse  produced  what  he  stated  to  be  the  evi- 
nce:—Held,  that  the  application  was  not  an 

294 


the  property,  and  seen  and  heard  the  witnesses, 
whose  evidence  as  to  the  value  ^he  land  was 
extremely  contradictory,  OsL  J.,  refused  to 
interfere,  on  the  ground  that  tUr  sum  given  w.as 
too  small.  In  re  the  Hamilton  mid  Xorth  Wi'Mt- 
em  R.   W.  Co.  and  Z?oi/,s',  't4  (^  B.  (i2G. 

The  distinction  between  arbitrations  under  our 
Municipal  and  Railw.ay  Acts  and  the  h]nglish 
Lands  Clauses  Consolidation  Act  pointed  out, 
and  remarks  as  to  the  right  to  enforce  such 
awards  summarily.  In  re  Cohinhoun  and  the 
Town  of  Berlin,  44  Q.  B.  631. 

The  bill  alleged  that  tenants  pur  autre  vie  had 
sold  and  conveyed  to  a  railway  company  land 
for  their  roadway.     After  the  cesser  of  the  life 
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k;^^i 


:-..>"■ 
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L'Htiito  till!  piirtifH  oiititliMl  ill  roniiuiiilui'  tlluil  n 
bill  iiuiiiiiHt  till)  vc'iidiiiH  anil  tliii  (.'oiiiptiiiy,  Hutik- 
iiiK  ilmcitvitry  im  to  wliiit  uMtiitu  or  iiituruHt  tiiu 
vi.'iiiliii'H  hail  ('(iiivuyL'il,  Htiitiiig  that  thu  coni|iaiiy 
ii/leilri/  they  hail  paiil  thu  vuiiiIui'm  thu  lull  iii'icu 
of  tliu  tuu  ill  tliu  laiiil,  ami  that  tliuy  (tliu  vuiiilurri) 
wui'u  lialili:  til  acciiiiiit  till'  tiiu  jiiicu  mo  paiil  ;  ami 
priiyoil  liir  an  acuiiiiiit  ami  |iayiiiuiit  to  tliu  plaili' 
tillH  of  a  iM'i>|i(ir  hIuii'u  or  pro|iiirtioii  tliui'i'of  : 
Hulil,  on  iiciiiut'ivr  liy  thu  \umlorH,  tliatmiHulH 
uiutit  ^I'ouiiil  III'  t'i|uity  wax  alKxi'<l  agaiimt  thum  ; 
till'  |iiaiiititlH,  iiiiwuvt'i',  to  liual  liliui'ty  to  uiiiumi 
tliuir  liill  as  tliuy  hIioiiIiI  Iiu  uilviiiud.  < hrnhin  v. 
The  (iniii'l  Trunk  li.    II'.  Co.,  I'd  i;liy.  D.'l. 

'I'hiM  cniiit  « ill  nut  iliiuut  thu  salu  of  lamU 
rui|uiri'<l  fur  thu  ii»u  of  a  railway  ciiiiiiiaiiy  to 
unfon'u  thu  payinunt  of  a  iiiuchanio'H  iiuii  for 
Work  iloiif  on  thf  pro|iurty  ;  in  such  a  uaHu  thu 
(leuruu  u  ill  only  III' for  pMymuiit  of  thu  aiiioiint 
fuuiiil  lUiu,  with  uostu.  linczc  v.  'J'/ik  Miilland 
R.  II'.  fo.,  •->({  Chy.  2'-»3. 

Tlio  )iroviHioii8of  tliu  l{ailway  Act,  W.  S.  O.  c. 
lOr),  apply  UH  well  to  oasuH  wliuru  a  hoIu  arbitra- 
tor is  aiiiiointuil  by  thu  judge,  an  whuru  thu 
owner  naiiR'ti  an  arliitrator  on  liin  own  behalf, 
to  valiiu  lanil«  taken  for  railway  jmriiosuN.  'I'huru- 
fort',  where  thu  owner  had  oniittuil  to  naniu  an 
arbitrator,  ai.d  a  sole  arbitrator  was  aiiiiointud 
by  the  jinlgu  of  thu  ( 'oiiiity  Court,  without  iioticu 
of  the  iiileiided  applieation  for  IiIh  appointment 
having'  bieii  giwii  to  the  owner,  and  the  arbi- 
trator proeeedi'd  to  a'seertaiii  the  amount  of  eoin- 
pensation  to  be  paid  by  the  company  :  -Held, 
that  the  owner  was  not  bound  bj-  thu  act  of  thu 
arbitrator  mo  apjiointed,  iiml  thu  company  waa 
ruHtraiiiid  from  proceeding  with  their  works  on 
land  until  a  iimper  application  wa.s  made  upon  thu 
notice.  MidHilion  v.  '/'//(■  Xoiih  Simrar  J{.  IC. 
Co.,  L'liCliy.  ■J-'l). 

A  railway  comji.iny  who  take  possession  of 
land  under  the  compulsory  powers  conterred  by 
the  .statute,  aru  bound  to  erect  fences  for  the 
pro|irr  separation  of  thu  railway  fi'om  thu  ru- 
mainder  of  thu  hind  within  six  months  from  thu 
time  of  possession  being  taken,  not  from  thu 
time  of  notice  being  given  reijuiring  such  fences 
to  bu  constructed,  which  need  only  bu  u  reason- 
able notice  to  fence  ;  and  if  they  neglect  to  do 
80  they  may  be  enjoined  fro:ii  further  using  thu 
line  of  railway.  In  such  a  case  the  ownur  is 
not  reipiired  to  erect  thu  felice'j  at  his  own  ux- 
pei.su  and  depend  on  his  recovering  damages 
from  thu  company.  Mn^inon  v.  'The  OrandJ unc- 
tion n.   W.  Co.,  2(j  Chy.  28(). 

The  aliove  case  was  subseiiuently  carried  to 
thu  Court  of  Appeal,  and  on  the  29th  ilay  of 
May,  187!l,  the  alMivo  decision  was  reversed, 
that  Court,  while  adopting  the  construction  of 
Bee.  22,  sub-s.  7,  contended  for  by  the  plain- 
till',  in  etl'eot  determining  that  a  proper  case  Imd 
not  been  made  out  for  granting  an  injunction 
peremptorily  restraining  the  couiimny  from  fur- 
ther constructing  or  working  the  line  of  railway  : 
that  nnder  the  circumstances  the  possible  injury 
and  loss  to  the  defendants,  by  the  sudden  anil 
immediate  stoppage  of  their  work  largely  out- 
weighed any  possible  advantage  to  the  ])laintiif  ; 
and  that  the  proper  relief  was  in  the  nature  of  a 
mandamus,  or  mandatory  injunction,  reijuiring 
the  company  to  construct  the  fences,  and  that  if 
there  was  jurisdiction  to  restrain  the  further  use 
of  the  road,  as  to  which  any  expression  of  opi- 


nion was  avoided,  it  Hhoiild  not  be  I'xnreiM 
eept  in  the  riiNit  of  a  coiitumaiioiiH  refusal 
.Suu  iiotu  p.  2N1». 

Si-v  (.'niiiil  Ti-iiiik  It.  ir.  Ck.  v.Cnillf 
II.  W.  Co.,  2tl  (by.  ."172,  p.  •r>27  ;  Hi; 
M'kI/iiiiiI  K.   ir.  Co.,  2()Cliy.  22.">,  p.  4(102. 

Sou  also  JJiiii/ofi  V.  Ciniiiihi  Ciiitrnl  It.  II 
4.^  (/.  H.  74  ;  ///  (•(■  lloiinn  mill  AiIiiiiiaIi, 
Ciiiiiiila  Criihiil  n.  W.  Co.,  4.')  (^  li.  141  ; 
I  roll  V.  Wiltiiii/loii,  drill  ii  Hriin  l{.  W.  ( 
Chy.  IW,  Till'  Cm  ml'  Trunk  A'.  IC.  ( 
Ciiniiila  V.  Thf  Cnilil  Willri/  /,'.  IC.  ( 
Ciiiiiii/ii  li  III.,  "27  Chy.   2;t2. 

II.  (loNsniri'TioN  OK  Haii.wavm. 

Held,  that  under  l;.  ,S.  (».    '•>    Kin,  sec. '. 

corporatiiiii  of  tlu^  city  of  I  >•  had  r 

power  to  allow  the  diifiiiil.i  run  tliei 

way  alonu  KeiguMon  Aveinu'.     Ilnw  v.  llu 

1  mill  .\orl7i   ll'.^^/;l  /.'.    ir,  Co.,  3  App.  I!.; 

Hallway   companies; — Hold,    not   subju 
thu  UitchuH  .'iiid  Water  Coiirsis  Act,  H.  S 
'  1!K).     See  .l////« /•  v.  Ci.iiul   Trunk  It.  \V.  t 
(i.  H.  222. 

I  III.    I.NTKKSKCTION  OF  KaII.W  VVN. 

i      Arbitrators  aiipoiiited  under  the  llailw.v 
(li.  .S.  O.  c.   Ki.'i,)  to  deteriiiiiii'  the  coiiipi'n 
to  be  paid  by  the  Credit   Valley  |{aihva\ 
(iruat  Western  Hallway  in  rcHpect  of  llnir 
of  crossing  the  l.itter  railway  umler  suli » 
of  .sec.  !)  of  the  act,  made  an  award  on  tli 
Kciicmber,  IS77.      On  the   I'.tth   Februniy, 
after  Hilary  term  had  exiiired,  the  (inat 
erii  Hallway  oiit:iiiRil  a  rule  nisi  to  set  asii 

'  award,  and  also  took  steps         'pjieal  auai 
under  sec.    lit  of    I!.   S.   C  '(15,    witlii 

month  after  the  award,  by  bond  tm 

and  giving'  notice  of  iiiteiu.  .ppeal  ; 

alHrmiiig  the  judgment  of  Armour,  .1.,  tlini 
was  not  a  sulmuMsiou  to  arbitration  within 
Will.  111.  c.  I.-),  or  s.  2(11  of  the  C.  L.  1'. 
.18  to  enable  the  submissiou  to  be  made  a  i 
court  ;  and  that  even  if  it  were,  the  nioti 
the  rule  nisi  should  have  been  m.ade  befn 
last  d.ay  of  Hilary  term  ;   and  that  tiio 
therefrom  was  too  late,  as  the  givinj,'  ^^^ 
was  not  a  commencement  of  the  ajipeal 
thu  meaning  of  sub-sec.  I!)  of  sec.  20. 
also,  that  tlu)  ap[ieal  given   by   that  sec 
contineil   to   arbitrations   reapuctiiig   land 
their  valnation,  and  does  not  extend  to  a 
tration  with  regard  to  thu  intursectimi 
ways.     Ue   The  Cmlit    Vallry  J{.    W.  V 
The  Great  nentern  li.   W.  Co.,  4  App.  K. 


IV.  Injury  to  v,iKS()Ns. 

The  plaintilF,  an  intendiug  oaasengor  lij 
ti'ain  on  the  defendants'  railway,  arrivuil 
station  just  as  thu  train,  which  was  :«iiiu 
utus  late,  was  moving  out  of  thu  station 
upon  he  ran  quickly  to  the  train,  and  sei/i 
of  the  iron  railing  of  one  of  the  cars,  ami  I 
thereon,  ran  along  the  platform  at  the 
the  train  with  his  face  towards  the  car,  ai 
the  train  had  moved  a  certain  distane 
tempting  to  jump  thereon  he  struck  ag 
baggage  truck  which  was  close  to  the  edg 
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it  .houM  ii«'t  1.e  .'xoroim  ,1 ..,. 
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HAITAVAYS  AND   HAIIAVAV  CoMrAN'I  KS. 
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VlKllSK.  riON  (IF  lUll.VV  \YH. 

a,ii.nii>tc.luu(lortheHaiUv.yAct, 
,;-,  lto.leU'ri'iim-thccoiniH™ati..n 

t  ;.  Ov.lit  VMU.y  Uuilvy^v  to  the 
,,  l{aihvayinivHi,.ctoltl...n.nw.r 
,,  latter  niihvay  uu.lcr  «uU  «..^  . 
1,^  act.  n.a.lo  an  awanl  -n  tl,.  kt 

77      On  the  I'.Hh  K.l.n.a.y    s., 

i|[t:vi.HMl  a  n.lo  ..iHl  to  H.t  as„le  tl. 
ilsii  took  «teim         'VV^'^\  •V^;ai>'«  It, 

,  „f    K.  S.  <■  'ti;'.   «-'t''"""^' 

th.avvanl,l>V  bo.i.l  loto.*, 

tico  of  iuteiu..  -Pl'V'^'  ■,    "^"'' 

:'    aKu.c.aof  Arn.mr..I.tlmt,b 

,,i.t;ioutoarhitratumwil.>u.> 
i:,,  or«. -it'lot  tlieC.  L.l.Aa,* 

thJ«ulmu««ioutol.oinaa.an.lo. 
1    t  even  if  it  W..-0,  tlu' luot.ou  . 

sUouM  liavo  been  niaili'  Uctoiv  th 
n  y  tuna;  ana  that  thoappej 
ly    ,.o  lato,  aH  tl.o  giving  se.nm 

^;'^;:;:u.ien'wu>at.cti,.. 

,vr  1,  tratioi.B   vesi.ect.i.K  laiMs  ad 
,       riaoesn.-t  .extend  t..  an  arW 

"j.^-dtothe  iutersect.un  ;;I  raJ 
L.s<.''h7;.   II'.  ('.'., 'iAl'l'•H..>3.. 
|lV.    INJVHY  TO  ^'/KSONS. 
Ititr.  an  inteuaiuguassengerlyimJ 
1  Ufeuaants'  railway,  anivca  atttl 
I      Vi      train   which  was  s,miu  iim| 
r^n    viirout'-fthostaticm,..^ 

Imklytothctrain.auascumg* 
lriSofoncofthocar«,an.lMaj 

ttb  hi«  f^^ce  towards  the  car.  a.uUlM 
I  „  nuwed  a  certain  distance  iu« 
r  u  r?  i'C-ou  he  struck  agnH 
fck  which  was  close  to  the  edtjc  oi  tij 


|ilHtf"t'ii>i  '»*<I  wliicli  had  limiii  imud  in  taking 
IwtiK'ri"  ^"  'I'"  '"^KK"K"  '''^i'>  '^'"^  ^''^''  l''lt  tor  a 
,,iiii|.  of  iniiniteH  to  lirin^  Itaek  tiie  l<a^^a>((' 
tlit'i'i'li'oiii.  Ity  tlio  coii.'iiNHion  lie  wan  thrown 
aiiili't'  the  wiieidn  of  tlie  train  and  recuivcil  an 
injury  to  one  of  hiH  Ic^'h  wliich  Hindered  anipiita 
iiiin  iiri'eHsary  :  Held,  uniler  the  cireuinHtaiuu'H, 
uidii'  lidly  Met  out  in  the  report,  that  the  h'avin^ 
(it  till'  truck  on  the  phitl'orni  did  not  cimNtitute 
ur|{iiu<'nce  oi,  the  |>art  of  the  ih-feiidantM  ;  hut, 
lien  if  it  did,  tlie  plaintill'  in  atti-mptinK  to  ^et 
nil  tlie  train,  aN  lie  ilid.  was  unilty  of  hiu'Ii  ecin- 
tnliiit<iry  neuligeiieo  as  would  (ireveiit  his  ru- 
ei>vi'riii>,.  ihil'liiii  V.  Urml  \\'f»tfni  It.  IT.  Co,, 
;!tlf.  1'.  H!». 

lli'fciidaiitM  Were  einnowered  hy  the  ("iriMiru- 
tun  (if  the  city  of  Hamilton  to  run  their  railway 
ilniig  I'ergusoii  aveiiiie  ill  tliat  city.  'I'hu  plain- 
til',  who  wa,s  driving  along  ISarton  street,  which 
criinHi'i*.  I'V'rgnson  avenue  on  a  level,  found  a 
[flight  tiaiii  acroMH  the  street  facing  southward, 
mil  ntiipped   his  lioi>.e  alMiiit   l<'>U  feet  from  it. 

I'rt«iitly  a  jiilot  engine  inline  down  to  the  head 

ot  till'  train  to  assist  it  up  the  grade  to  the  south. 
jbiit  iiiiniediately  uiioii  its  arrival  it  was  foiiinl 
Itlwt  liiewood  was  reiiuirod  for  its  use,  and  the 
Itrain  lit  once  moved  to  the  nortli  to  allow  the 
Ipiliit  engine  to  go  to  the  woodshed,  which  was 

litu.iteil  to  the  north  of  Harton  street.  The 
Itrmii  had  moved  only  to  the  other  side  of  Barton 
litrvct,  ahout  tifteeii  or  twenty  feet,  when  the 
IpLiintill  attemiiteil  to  ei'oss,  hut  tlu!  horse  shied 
Itttliu  pilot  engine,  which  had  remained  station- 
\«\,  iunl   the   pliiintitl'  Was  thrown  out  and   in- 

jakil       Held,    reversing   the  judgment   of    the 

II.,  that  there  was  no  evideiiee  of  negligence 

ihiili  rtlioiild  have  lieeii  suhmitted  to  the  jury, 

111.1  I  iioii.siiit  was  ordered.  Umi'v  v.  Hiuiiiltoii 
Suitli-\\'i«tini  Jt.  ir.  Co.,  3  App.  u.  :vM\. 

liiiil,  on  ajipeal  from  the  judgment  of  the 
uurt  iif  Appeal,  ('_'  App.  1{.  (i4,  p.  ,S1()".)  that 
lit  aiilicllaiits  were  guilty  of  negligence  in  not 
kplilyini;  the  air  hrakes  at  a  sutlicieiit  distance 
iiiu  tliu  (.rosaiiig  to  enable  the  train  to  be  stop- 
(1  liy  hand  brakes  in  case  of  the  air  brakes 
iviiig  way.  T/ic  drcdt  Wt.sti'rn  It.  W.  Co.  of 
Umida  V.  Broun,  3  .Sup.  C't.  1{.  159. 

Held,  also,  that  there  was  no  evidence  of  con- 
ilmtdiy  negligence  on  the  part  of  the  Oraiul 
irauk  Kailway.  as  they  had  brought  their  train 

a  full  stop,  and  only  proceeded  to  cross  appel- 
fnts'  track   when   authorized  to  do  so  by  the 

Seer  ill  cliargo  of  the  sema]ihore,  who  Wiia  a 
Itvaut  (if  the  (ireat  Western  Hail  way.     lb. 

Stc  aki  Joneit  v.  Oroml  Trunk  H.  IT.  Co.,  45 
H,  193. 


V.  C'akkiaue  of  Goods. 

I  O'l  ayjjcal  from  the  judgmont  of  the  Common 

l«as,  ('.18  C.  V.  m),  p.  311)8)  :— Held,  that,  even 

]tlie  verbal  evidence  was  admissible  to  prove  a 

Etraet  to  carry  in  covered  cars,  the  defendants 

kre  nbt  liable   thereon,  km  the  agent   had  no 

jthority  to  make  such  a  contract ;  but,  Held, 

atliriiiiiig  the   judgment  of  the   Conimnn 

,  (28  C.  r.  58()),  that  they  were  guilty  of  neg- 

jtiice  from  liability  for  which  the  coiulitiou  did 

I  exempt  them  :  and  that  the  declaration  could 

I  amended  accordingly.     Held,  also,  that  the 

upaiiy  might,  by  a  condition  properly  framed, 


have  exempted  theniH,  Ives  frulll  liitbilitv  for 
Miieh  negligeiii'e.  IV  r  Moss,  ('.  .1.  .\.,  the  ver- 
bal evideii(!e  was  adiinsnilile.  as  lUe  nature  of  the 
traiisaction  shewed  that  the  partii  h  did  not  in 
tend  the  diieuniciits  to  (Muitain  t  lie  wlmle  eon- 
tract.  I'er  itiirtoii,  ,1.  .A,,  it  was  iuadmisHilile, 
as  there  was  no  snllieielit  evideiKH.  to  whew  that 
the  parties  did  Hot  su  intend.  Itetiiarks  iipiiii 
the  term  "grnns  ne^/liu'ciiic,  '  Fil.'ii  rnlil r/  al.  v. 
/'Ac  <;i;iii,t  Trunk  It.  If.  C.I.,  'I  App.  I!.  tiOI. 

Contract  to  carry  w  ith  one  railway  comp.my-— 
Wrongful  delivery  nf  the  goods  by  another  coln- 
paiiv  l.iabilitv.  See  /,<  ■(/(I  1 1  ill,  v.  Cauiula 
(Vii'lnil  It.    II. '(  o.,  -U  t^.  II.  'Jl,  [..  ;i«.3.'). 


VI.   Lmiiiiiv  niH  AcLs  ut  .Vi.KNTs. 

On  appeal  fidiii  the  jiid;.iiielit  ■  of  the  (,>iieen'8 
Ileneli  uiiil  < 'oniiiion  I'lca-  (Krb  r.  The  (Jre.it 
Western  I!.  W.  Co.,  4-.'(,t.  H.  40;  Oliver  et  al. 
V.  The  (Ireat  WeUeni  1!.  W.  Cn.,  '.'8  C.  I'. 
143,  p.  :W(i:.)  ;  -  (lehl.  by  Mess  C..I,A.,  and 
Miirtoii,  .I..\.,  th.it  tlie  defendant.^  wen'  not  liable 
to  the  plaintill's,  as  the  a;^■l•!lt  in  giving  receipts 
for  goods  iiiiver  received  was  not  acting  within 
the  scope  of  his  authority  and  einplnyiuent,  and 
for  their  beiielit.  I:'rli  it  nl,  v.  ti'mil  W'miivu  l{. 
\V.  Co.,  3  App.  1!.  41(!, 

Hehl.  by  j'attersoii.  .1,  A.,  and  lUake,  V.  C., 
that  the  plaiiitilVs  were  lialde.  a.'^,  under  the  cir- 
cunistanci  H,  they  must  Im  presuiiied  to  kimw  the 
imrposefor  which  such  iliieu.iieiith  were  intended 
to  be  n.sed,  and  were  (.stopped  a.s  against  the 
plaintitl's,  who  had  acted  mi  tlieiii,  fiom  denying 
the  lepreseii'  itions  eoliluilicd  thel'tilll.      ///. 

Per  Ml.  .,  C.  ,1.  A.,  and  llurton,  .).  A.,  a 
principal  i.^  only  liabli!  fur  tln^  tort  of  an  agent, 
where  tlio  misiepreseiititloii  is  made  or  other 
wrongful  act  is  eomniilled  liy  the  agent  in  the 
usual  course  of  his  eiupluyiueiit,  or  within  the 
scope  of  his  agency,  and  for  the  liemlit  of  his 
principal,  or  w  here  the  princip.il  lias  autliori/.ed, 
sanctioned,  or  r.itilied  it.      /''. 

[These  cases  have  been  carrii  d  to  the  .Supreme 
Court.] 

See  (>'/{,■!,  II  v.  Crdif  \',i!i,  >/  It.  II'.  Co.,  23 
C.  I'.  UTi").  p.  30U7. 

VII.    Tl!.\Kl'IC  Auii.VNi.'KMIONTS. 

The  Kailway  Act  of  LSH.S,  enacts  that  "  The 
i  directors  of  any  railway  eoinpany  may  at  any 
I  time  make  agreements  or  arraic^eiueiits  w  ith  any 
;  other  company,  either  in  Caii.uhi  or  elsew  here, 
for  the  regulation  and  iiiCercKaiip^u  of  traflic 
passing  to  and  from  their  railwiiy.i,  and  for  the 
working  of  the  traflic  over  the  said  raili\,»ys  re- 
spectively, or  for  either  of  tlio.se  objects  separ- 
ately, and  for  the  division  ami  ai>portioiinient 
of  tolls,  rates,  and  charges  in  respect  of  such 
tratlic,  and  generally  in  relation  to  the  maiiage- 
ineiit  and  working  of  the  railways  or  any  of 
them,  or  any  part  thereof,  and  of  any  railw.ay  or 
railways  in  connection  therewith,  for  any  term 
not  exceeding  twenty-one  years  ;  and  to  provide 
either  by  proxy  or  otherwise  for  the  apiiointmeut 
of  a  joint  conimittee  or  committees  for  the  better 
carrying  into  effect  any  such  agreement  or  ar- 
rangement with  such  powers  and  functions  as 
may  bo  necessary  or  expedient,  subject  to  the 
consent  of  two-thirds  of  the  stock-holders  voting. 
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in  person   or  by   nroxy,"  the   word    "traffic" 
being  intorproted  by  the  Act  as  meaning  "not 
only  passongers  jukI  tlieir  baggage,  goods,  ani- 
mals, and  things  conveyed  l>y  railways,  but  also 
cars,    trucks,   and   vehicles   of  any  de8crii)ti(m 
adapted  for  running  over  any  railway  "  : — Held,  j 
that  the  j)ower.-i  of  a  railway  company  to  make  | 
such  arrangements  v  ure  not  (pialitied  by  a  subse-  ' 
(|uent  Act,  which  conferred  similar  powers  with  | 
other.s,    and    "i)rovi(lcd    also   that   the    powers! 
hereby  granted  sliuU  not  extend  to  the  right  of 
making  such   agroenjcnts  with  respect   to  any  i 
coni))eting  lines  of  railways."     ('(uiijiIm'H  v.  The' 
Xorthi'i-n  H.   II'.  tV.,  -m  Chy.  .522.  ! 

I'nder  tlio  si)(-(i:i]  powcr.s  conferred   on  The  I 
Northern    l{ail«ay  Conipnny  of  C'an.ada,  by  .38} 
Vict.  c.  (i."),  I).,  H.  (il,  iuid  the  similar  powers  of  j 
The  Hamilton  and  Xorth  Western  Ktiilway  Com-  \ 
pany,  conferred  on  tlicni  by  95  Vict.  c.  5."),  ().,  j 
8.   .S2,   those  coniipani(a  arc  autliorized  to  com-' 
bine  tlieir  rolling  ytuck  and  to  work  their  lines  I 
jointlj'  as  if  they  were  one  railway,  under  the 
man.igenient  of  a  joint  committee  appointed  by 
the  boards  of  botli  coui])anics,  and  to  divide  the  , 
gross  revenue  after  deducting  all  expenses  of  I 
working,  maintenance,   management,  and  com-  j 
pensation  for  damages  in  certain  agreed  propor- 
tions.    Ih. 


VIII.  Limitation  of  Actions. 

The  plaintiff  sneil  defendants  for  an  injury  sus- 
tained l)y  him  wliilc  engaged  in  his  lawful  occu- 
pation on  the  street,  )>y  defendants'  car  being  so  j 
carelessly  and  rapidly  driven  that  he  was  obliged 
to  jnmp  into  a  dr-iin  to  save  himself,  and  was 
hurt  :  -Held,  that  the  S,3r<l  sectionof  C.  S.  C. 
e.  66,  applied  to  a  suit  of  this  nature,  and  that 
the  action  shoidd  have  been  In-ought  within  six 
months.  Augur  c.  (hitario,  &e.,  R.  W.  Co.,  9 
C.  P.  164,  and  Browne  r.  Brockville  &  Ottawa 
R.  W.  Co.,  2(1  (,).  K.  202,  followed.  Moss,  C.J. A., 
and  Burton,  ,1.A.,  but  for  these  decisions  would 
h.''ve  held  the  above  section  did  not  apply.  Per 
Patterson,  J.  A. —The  case  was  clearly  within  the 
section,  as  tlie  injury  was  sustained  by  "reason 
of  the  railway."  Kt'Uii  v.  Ottawa  fitreet  liail- 
way  Co.,  3  App.  R.  616. 


IX.  St()"K. 

Held,  that  the  snl)8cription  to  a  stock-book  of 
a  railway  coinjiany  was  sutticient  evidence  of  tlie 
party  suiiscribing  being  a  sliarebolder  under  the 
definition  of  that  term,  and  the  Railway  Clauses 
Consolidation  Act,  and  that  it  was  not  necessary 
that  scrip  sliould  l)e  issued  for  the  stock  to  con- 
stitute such  a  subicriber  a  shareholder.  Smith 
V.  Spencer,  12  C.  P.  277. 

The  defendant  was  named  as  one  of  the  pro- 
visional directors  of  the  Toronto,  Grey  and 
Bruce  Railway  Co.,  I)y  their  Act  of  Incorpora- 
tion, and  was  afterwards  elected  and  acted  as 
director  thereof,  having  subscribed  for  stock  to 
the  amount  of  SI, 000,  on  which  he  paid,  partly 
in  money  and  partly  by  certain  allowances  made 
for  his  services  as  such  director  and  otherwise, 
the  sum  of  .iJ-lOO.  Subacijucntly  to  this,  defen- 
dant made  an  assignment  under  the  Insolvent 
Act  of  1869.  Before  doing  so,  however,  he  had 
procured  the  execution  by  the  required  majority 
of  his  creditors  of  a  deed  of  compoaition  and  dis- 


charge, apparently  under  sec.  94  of  the  act 
plainti£f,  as  a  creditor  of  the  same  company 
out  a  writ  of  sci.  fa.  against  tlie  defendant  t( 
pel  payment  to  him  of  the  balance  due  ujx 
said  stock.  The  defendant  pleaded  that  h 
not  a  shareholder  in  the  said  company,  hi, 
tention  being  that  the  property  in  said 
had  passed  to  the  assignee.  It  did  not  a 
whether  or  not  the  assignee  had  accepted 
jected  this  stock,  or  had  done  any  act  bi 
acceptini;  the  assignment  made  to  him.  Tl 
fendant  had  obtained  his  disclnirge  in  the 
w.ay,  the  unpaid  balance  upon  the  stock, 
ever,  not  having  been  sciieiluled  .as  a  liabil 
defendant,  and  no  claim  having  been  ]irii\ 
respect  of  it  : — Held,  that  the  plaintill'  wi 
titled  to  recover,  and  that  the  proj)crty  i 
said  stock  had  not  passed  to  the  olKcial  as^si 
DeuUim  v.  Smith,  43  Q.  B.  503. 

N.  D. ,  one  of  the  defendants,  having  a 
against  a  railway  company  for !?  1,800,  assigi 
to  one  H.   by  an  instrument  absolute  in 
but  really  in  trust,  to  enable  H.  to  sue  tirf 
railwiiy  company,  and  then  the  defendaii 
shareholders  of  unpaid  stock  of  the  coni] 
H.  accordingly  recovered  judgments  against 
the  company  and  the  defendants,  but  ma 
effort  to  realize  on  that  against  the  latter, 
the   commencement    of    this    action,    lunv 
which  was  by  a  judgment  creditor  of  the  rai 
company,  against  the  defendants  as shaitln 
ot  the  company  for  thtir  unpaid  stock,  deteiK' 
solicitors  gave  a  cheque  for  the  .^1,800  ti 
who,  after  retaining  8127,  the  amount  of  a  , 
he  had  against  N.  D.,  handed  over  the  baliiii 
him,  and  the  defendants  then  set  np  a.s  a  ilc 
to  the  action  this  payment  under  the  judg 
recovered  by  H.  ag.ain.st  them  ;  but  -  Held,  o 
facts  in  evidence,  that  the  judgment  so  iccci' 
against  the  defendants  antl  the  alleged  payil 
thereunder,  constituted  no  defence  to  the 
of  an  ordinary  judgment  creditor,  and 
fact  the  stock  of  the  present  defendants 
been  paid  up  to  the  extent  of  .?  1,800,  wli 
therefore  liable  to  the  plaintifT's  claim 
also,    Hagarty,    C.  J.,  diss.,  th.at  the 
could  recover  the  interest   on   the   call 
by  the  company  for  that  amount  of  the 
Nasmith  v.  Dickey  et  al.,  44  Q.  B.  414 

The  plaintiff,  a  creditor  of  a  railway  cmii 
sued  defendant  as  a  shareholder  for  tlie 
unpaid  on  his  shares.  It  appeared  that 
fendant  had  signed  the  stock  book  of  tl 
pany  for  forty  shares,  but  he  alleged  tli 
was  done  upon  the  faith  of  a  verljal  nffc 
with  one  L.,  a  provisional  director  am 
promoter  of  the  company,  that  defeiid; 
another  should  receive  the  contract  for  I 
the  road.  There  was  no  proof  that  cUfi 
had  received  any  formal  notice  of  the  all< 
of  the  shares,  but  he  paid  ten  per  cent,  tl 
because,  as  he  alleged,  L.  told  liiiii  that ' 
not  get  the  contract  unless  he  paid  it. 
attended  a  meeting  of  the  sharcliolcleri 
seconded  a  resolution  granting  an  allmvai 
the  directors  : — Held,  affirming  the  jmlgi 
the  County  Court,  that  the  payment  nf  t 
per  cent,  made  him  a  shareholder,  ami  tl 
could  not  repudiate  his  liability  on  the  g 
that  he  had  not  been  awarded  the  contract, 
had  no  power  to  bind  the  company  by  am 
such  an  agreement  to  his  subscription. 
V.  QitUy,  3  App.  R.  124. 
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under  sec.  94  of  the  act. 
itorofthesamecmnpft'iy 

against  tV.e(lefenaantt...Mm,. 
,„  of  the  balance  <lue  ui.oii  the 
i\efen.lant  pleaded  that  he  wa, 
ill  the  said  company,  his  con. 
It  the  property  ui  said  stnck 
,  assignee.     It  did  not  ;in>wr 
,e  assignee  had  aceepte,n,.,e. 
„r  had  done  any  act  UnoiuI 
iguu.ent  made  to  hnn.    rh-Mlf. 
iTied  his  discharge  n.tlKM,s«al 
balance  upon  the  «tock   how 
been  scheduled  as  a  hal.iht y  oi 
,o  claim  having  been  provnlm 
leld,  that  the  plamtiil  v\  a«  tn- 

and  that  the  property  in  the 

,,  43  Q.  B.  503. 

the  .lefendants,  having  a  .;!im 
ycompanyfor81,800ass,mi.lu 
.Vinstrument  absolute  m  torn, 

8t,to  enable  H.  to  sue  hist  tk 
-  then  the  defendants,  as  | 


Held,  affirming  the  judgnienc  of  the  Queen's  |  Montreal,  who  advanced  to  Hickft>rd  the  nioney 
Beii';h,  (43  Q.  H.  22,  p.  3220,)  that  the  evidence  \  necessary  for  the  purpose  of  liuynig  the  Iron,  to 
m»  sufficient  to  prove  that  knowledge  of  the  !  receive  the  government  and  uuinicipal  bonuses, 


ly,  and 
;  unpaii 


-,A  stock  of  the  conipimy. 
recovered  Judgments  aganiHtM 

Aftei  I 

ment   ot    tnis    ;ii;...u..,    •• '"«^uM 
ditor  of  the  vailwuy 
ilikrij 

!lllti'[ 


id  the  dcfcn.lants,  but 
on  that  against  the  latter. 
,nent    of    this    action,    1h 
I  iudgmentcre,-- 
littliedefeu.lantsasshanhnl. 
\t  theirunpaid  stock  deron,. 

'        -  tor  the  !?1,W"'  ^"  "•. 

ilaiffil 


acceptance  of  his"  offer  by  the  company  had 
reached  the  defendant,  and  that  he  was  there- 
fore liable  as  a  shareholder.  Deuhton  v.  Lexulie, 
3  App.  K.  iJ30. 

Held,  that  it  was  not  ultra  vires  of  the  direc- 
tors to  take  defendant's  suljscription  for  stock 
without  at  the  same  time  receiving  payment  of 
the  ton  per  cent,  thereon.     Jb, 

See  also  Kiel;/  v.  Siiii/fli,  27  Chy.  220 ;  X.  ,iitith 
V.  Mi'uuinij,  5  App.  R.  12(5. 


X.    DlHF.f'TOHS. 

By  a  special  act  incorporating  a  railway  com- 

I  paiiy,  it  was  enacted  that  tlie  hoard  of  directors 

might  "  employ  one  or  more  of  their  nuiuber  as 

paid  tlirector  or  directors,"  and  by  a  resolution 

under  the  seal  of  the  company,   the  Ijoard  of 

directors  appointed   the    plaintitf,   one  ot   their 

[imniber,  a  pai<l  director  as  manager  at  a  salary 

1  of  ^1,000  a  year,  under  which  appointment  iJoOO 

[accrued  due  to  tlie  plaintiff,  but  this  the  coni- 

[nauy  refused  to  pay,  coiitoiuling  tliat  they  were 

I  liable  for  expenscM  and  dislmrsenicata  only  : — 

IHeld,  that,  althongli  under  the  Oeneral  Railway 

l.kt  (C.  S.  C.  c.  G(),)  a  director  could  not  hold 

[any  office  under  the  company,    yet  under   the 


a  c 


!  a  checpie  —    -  , 

mnhia  ^V21,  tho  iwiwuit  o\ 

KN  D  : handed  over  the  bahuK.to 
lefendantsthensetupa.sa.k.f 


Heh 


ik'fenrtl 

^UlOlitl 
(111  t'licl 


and  to  procure  from  the  coiii]raiiy  a  mortgage 
for  «!200,000  on  that  portion  of  tliuir  road  (44 
miles)  on  which  tlie  iron  was  to  be  laid — the 
mortgage  to  be  sufficient  in  law  to  create  a  lien 
on  the  44  miles  of  lailiDjid,  as  suourity  for  the 
due  payment  of  the  iintcsof  tlie  said  Brooks,  l)ut 
iiot  to  contain  a  coveii.int  for  payniei;  by  the 
company.  On  the  SOtli  of  .Tune,  1874,  a  more 
formal  agreement,  under  seal,  wan  executed, 
which  did  not  vary  in  any  material  res^iect  the 
terms  of  the  preceding  agteeiuent.  ( )n  the  same 
day,  a  power  of  attorney  (upon  wiiich  was  en- 
dorsed by  Brooks  a  wiitten  reijiicst  to  the  com- 
pany to  give  the  said  jiowtr  of  attonieyi,  and  a 
mortgage  (upon  which  also  was  endo'sed  by 
Brooks  a  reipiest  to  grant  tiie  said  mortgage,) 
were  executed  bj'  the  coiiijmiiy  under  their  cor- 
porate seal  to  one  F>ucuanaii,  tiiea  manai^er  of 
the  Bank  of  Montreal,  in  Toronto,  as  a  trustee. 
The  Bank  of  Montreal  liaving  made  advances  to 
Bickford  in  the  ordinary  coiir.su  )f  their  l)usine88 
dealings  to  enable  liiiii  to  pu'-c.iaj.o  the  iron,  it 
was  all  consigned  to  their  (U'der  by  the  bills  of 
lading,  and,  when  delivered  on  the  wharf  at 
Belleville,  was  held  by  the  whartingers  subject 
to  the  order  of  the  l)ank,  the  whole  ipiaiitity 
stipulated  for  by  the  contract  being  so  delivered 
ready  for  laying  on  the  track  as  reipiired.  The 
Bank   of  Montreal  and   Bickford  caused  to  be 


words  of  the  Special  Act,  and  the  resolution  of ;  delivered  from  time  to  tune  to  Brooks,  by  the 
the  board,  h'i  was  entitle.l  to  recover  ;  and  a  re-  \  wharfingers  at  EelleviUe,  a.l  the  iron  he  required 
feience  was  directed  to  take  an  account  of  what !  *?  %  <•"  *"«  V"^"'^-  '^V'"'K  '^''"»*  'fO^O  tons,  and 


H.  against  them  ;  but 
nee  thatthe  judgment  so  rocu\.r.! 
fCulants  and  the  alleged  pay.m.U 
onstltutednodetaiceto  hec^^^^^^ 
•V  iudgmeiit  creditor,  audtliati  I 
.yof\ht  present  deen,Uiishad>u,t| 

to  the  extent  of  ?  1 , »""-  .^^  , , , 

,le  to  the  plaintiff's  claim,    m 
7   C.  J.,  aiss.,  that   the  pUnm 

^' the  interest   on   the   c.dl«  m  J 
any  for  that  amount  o    the  .tool 

rJkey  "t  ah,  44  Q.  B-  414. 

Iff  a  creditor  of  a  railway  compnyj 

SaVrshareholderfoi-tbe--i 

^«^''^Tthe"oi'^i>oSS"u!^clj 

rthefaithofaverbalagreeiJ 
a  urovisioiial  director  aulcliij 

^pp.  11.  124. 


Ileience 

l«as  due  to  the  plaintill',   together 
Itk  hearing.     liii/iiuliU  w    W'hWiy  U. 
|(liy.  51'J. 

See  Wilson  v.  (fiiiln,  3  App.  K.  124,  p.  4(i!)(j 
BfiiisiDi  V.  Leslie,  3  Api).  R.  5,S(!,  p.  4C97. 


i; 


XL   Powers. 
Jniictiou    Railway 


The  (!rand  Jniictiou    Railway   Company,    a 

torpunte  body,  having  the  statutory  power  to 

lorrow  i.idiiey,  issue  dolieiitures,  bonds,  or  other 

i'arities    !iir   the    sum    so    liorrowed,   to    sell, 

iyiintheci'.te,  or  pledge  the  lands,  tolls,  rovenues, 

other  property  of  the  wuiip-mj',  and  also 

jower  to  purchase,  hidd  and  take  any  land  or 

■her  property  for  the  construction,  mniiitonance, 

Wmunnilatioii,  and  use  of  the  railway,  and  to 

lienate,  sell, or  dispose  of  the  same,  Piitorod  into 

|ccintr:ict  with  one  Brooks  for  the  coUiitruction 

I  their  road.     When  Brooks  required  the  iron 

icfssary  for  the  undortaking,  he  was  unable  to 

lirchase  it  without  tlie  assistance  of  the  com- 

luy,  and  ho  thereupon  authorized  the  ofKcers 

I  tile  eonipanj'  to  negotiate  for  its  purchase. 

cnnseipience,   a   Mr.    Bell,   solicitor  for  the 

lipaiiy,  as  agent  of  Brooks,  and  with  the  ap- 

loval,  in  writing,  of  Kehso,  the  president  of  the 

UKuiy,  entered  into  an  agreement,  dated  To- 

tot",  'Jth  .lune,    1874,    with   the    ilefendaiits 

lickfni'd  and  (\aineroii)  for  the  purchase  of  the 

fn,  which  was  to  ho  })aid  for  as  delivered  on 

i  ivharf  at  Bollevillo  by  the  promissory  notes 

IBriioks,  and  a  credit  of  six  months  was  to  be 

fen  from  the  time  of  the  several  deliveries  of 

I  iron,  Hy  that  agreement,  also,  Brooks  agreed 

lobtaiii  from  the  railway  company  an  irrevoc- 


with  costs  to  alioiit  an  e(iual  (juantity  remained  on  the  wharf 
\V.  Vv.  2(i  """*"^'^^-  Brooks  having  failed  to  meet  Ilia  pro- 
I  niissory  notes  for  the  price  of  the  iron,  Bickford 
recovered  judginciit  at  law  .■igainst  him  to  the 
amount  of  .?ltij,8r)2.!>i!.  The  liaiik  then  sold  the 
iron  remaining  on  the  wh;irf  for  the  purp.ise  of 
realizing  their  lien,  v.licn  Bickford  became  the 
purchaser  thereof  at  K^;ri..'iO  per  ton  for  the  rails 
and  .•?,")().,■)()  for  track  Mipplics.  Bickford  was  re- 
moving the  said  iron  when  thecoinp:iiiyfiledabill 
in  Chancery  asking  for  aa  injunction  to  restrain 
the  removal  of  iron.  A  motion  to  uontinue  the 
injunction  was  refused  on  the  1  Ith  Oetober,  187.'). 
The  defendants  (Bicl.t'jrd,  < 'ain>.>ro:i,  .-oid  Bu- 
chanan,)  then  anawored  the  bill,  am!  on  the  18th 
January,  187(5,  by  coii.h  iit,  a  decree  was  made 
referring  it  to  the  ma.ster  to  take  the  mortgage 
account,  to  ascertain  and  statu  the  amount  due 
to  Bickford  and  (  ameroii  for  iron  laid  or  de- 
livered to  or  for  plaintiff's  use  on  the  track,  and 
also  the  aiiKnint  due  (if  anything)  in  respect  of 
iron  delivered  at  Belleville,  but  since  removed, 
and  to  report  special  circustances,  if  reijuisite. 
The  master  found  due  upon  the  mortgage  JH(5,- 
841.10,  the  price  of  iron  actually  laid  on  tlie  track, 
and  interest  :  and  that  notliing  was  due  in  re- 
spect of  the  iron  delivered  at  Belleville  but  sub- 
seipiently  removed.  ( »n  appeal  toVice-Chancellor 
I'roudfoot  the  master's  re[iort  was  affirmed,  and, 
appe.T" 
held  I 
the  master's  report  was  ailirmed.  (See  (Jrand 
Juncticm  R.  W.  Co.  r.  Bickford,  23 Chy.  .302,  p. 
3229.  Hehl,  on  app<inl  (reversing  tiie  judgment 
of  the  Court  of  Cliain'cry, )  that  the  proviso  in  the 
mortgage  was  in  its  terms  wide  enough  to  sustain 
the  contention  of  the  mortgagee  to  claim  the  price 
of  all  the  iron  doUvered  on  the  wharf  at  Belie- 


on  an  appeal  to  the  Court  of  Ajipeal  for  Ontario, 
it  was  held  that  the  mortgage  was  ultra  vires,  and 


lii 


.lit 


Ic  power  of  attorney  enabling  the   Bank  of  i  villo,   and  that  the  memoranduiii  endorsed  by 


4699 


REGISTRY  LAWS. 


if.; 


Brooks  on  the  mortgage  should  not  be  construed 
as  cutting  down  the  terms  of  t}ie  proviso,  but  waa 
intended  as  written  evidence  of  Brooks'  consent 
to  the  mortgage  and  to  the  loss  of  priority  in 
respect  to  tlie  mortgage  bonds  to  be  delivered 
to  him  under  the  contract.  Held,  als",  .(revers- 
ing the  judgment  of  the  Court  of  appeal  for 
Ontario),  that  tlio  statutory  power  to  borrow 
money  and  secure  loans  cannot  be  considered  as 
implying  tliat  the  company's  powers  to  mortgage 
are  to  be  limited  to  that  object ;  and,  therefore, 
that  the  mortgage  exocutecl  by  the  company  on 
a  portion  of  their  rf)ad  in  favour  of  the  trustee 
Buchanan,  being  given  within  the  scope  of  the 
powers  conferred  upon  the  company  to  "alienate, 
sell,  or  dispose  of  "  lands  for  the  purpose  of  con- 
structing and  working  a  railway,  was  not  ultra 
vires,  (^uwre,  whetlier  the  rights  of  a  corpora- 
tion to  take  lan<ls,  ojierating  the  railway,  taking 
tlie  tolls,  &c.,  arc  suHceptible  of  alienation  Ity 
mortg.age  in  tliis  country?  Held,  also,  that 
under  the  i)leadings  and  decree  in  the  cause, 
the  objection  that  tlie  mortgage  was  ultra  vires 
was  not  ojjcn  to  the  company  in  the  master's 
office,  or  on  appeal  from  the  master's  report. 
Bkkford  V.  Grand  Jimclivn  H.  \V.  Co.,  1  8up. 
Ct.  R.  69G. 


Xll.  AiH  T<i  Railwvy  Compaxieh. 

In  consideration  of  a  bonus  granted  by  the 
plaintiflfs,  the  Wellington,  Grey,  and  Bruce  Rail- 
way Company  covenanted  "to  erect  and  main- 
tain a  permanent  freight  an<l  passenger  station  " 
at  (t.  Shortly  afterwards  the  road  was  leased, 
with  notice  of  this  agreement,  to  defendants, 
who  discontinued  (i.  as  a  regular  station,  having 
no  officer  of  tlie  company  to  sell  tickets  or 
make  arrangements  for  despatching  or  receiving 
freight,  but  merely  stopping  there  when  there 
were  any  passengers  to  be  let  down  or  taken 
up  : — Helil,  atlirniing  the  decree  of  Spragge,  C, 
(25  Chy.  8(i,)  that  tlie  mere  erecion  of  the  sta- 
tion was  not  a  iidiiliaent  of  the  covenant,  and 
that  the  luunicipality  was  entitled  to  have  it 
specitically  performed.  'Hie  CorpnratioH  of  the 
Towvahii)  of  Wdlhu'cx.  The  Great  Western  B.  W. 
Co.,  3  App.  R.  44. 

The  decree  which  enjoined  the  defendants 
from  allowing  any  of  their  ordinary  freight,  ac- 
commodation, express,  or  mail  trains,  other  than 
special  trains  to  p.iss  without  stopping  for  the 
purpose  oft  iking  up  or  letting  down  passengers, 
was  varied  by  limiting  it  to  such  trains  as  are 
usually  stopped  at  ordinary  stations.     Ih, 

By-law  granting  a  bonus  procured  by  bribery — 
Refusal  of  council  to  pass  it  on  that  ground.  See 
Re  Law/don  and  Arthur  Junction  H.  W.  Co.  et 
al.,  45  Q.  B.  47. 

See  In  re  Lloyd  and  Corporation  of  Ekhralie, 
44  Q.  B.  235,  p.  4636. 


RECf:iPT. 
I.  Hire  RECEirr.— -See  Hire-Rkckipt. 
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See  Younu  v.  Wriijht,  8  P.  R.  198; 
v.  Ince,  IG  L.  J.  N.  S.  115. 


Alteration  in  date  of,     See  Mmon  et  al,  v. 
Bickle  el  al.,  2  App.  R.  291,  p.  4462. 


REGISTRY  LAWS. 

I.  Effect  of  Reoistehing  and  Omi 
Regi.ster,  4700. 

II.  Notice,  4701. 

III.  Vendor's  Lien  as  against  Rf.( 

In.struments. — See  Sale  of 
3424. 

IV.  Registration  of  Wills. — See  Vi 


I.  Effect  of  Registefing  and  Omit 
Register. 

M.  having  conveyed  certain  lands  to  t 
tifi'  willed  one-half  of  the  land  to  his 
and  the  remaining  lialf  to  others,  and  tliii 
conveyed  the  w  lot  to  a  jmrchaser  I 

without  notice  >  ,ae  plaintifl''s  deed,  1 
and  deed  to  this  purchaser  being  regist 
fore  tlie  plaintiff 's  death  :— Held,  that  t 
tration  of  the  will  and  of  the  deed  preva 
plaintiff's  unregistered  deed  as  to  the 
conveyed  by  the  nephew  ;  but  as  to  t 
moiety  devised,  plaintiff  was  entitled  to  1 
part  under  the  (teed  from  M.  as  against 
visees  under  the  will.  McDonald  v.  M 
etal.,  44  Q.  B.  291. 

M.  w.as  owner  of  the  east  half  of  a  cei 
of  land.     In  1872  he  employed  one  S.  t( 
plan  of  a  portion  of  the  lot,  upon  wlii( 
lots  were  lettered  ami  others  nuniberci 
land  in  question  waa  marked   on  the  | 
"  The  Parsonage,"  but  was  neither 
nor  lettered.     The  plan  so  marked 
registered.     In  1874,  M.   mortgaged  to 
of  the  defendants,  the  said  half  lot, 
thereout  lots  numbered  from  1  to  181, 
elusive,  as  sliewn  on  a  plan  made 
dated   1872";  and  during  negotiatioiit 
loan  M.  left  a  lithographed  copy  of  tli 
B.'s  possession.      B.    registered  the 
but  took  no  steps  to  register  tlie  i>lai) 
(piently  M.  altered  his  plan  by  runninj 
through  lots  100,  and  115,  and  transft 
number  106  to  the  parsonage  lot.    Tli 
the  plan  remained  as  1872,  and  M.  th 
tered  it  in  its  altered  state.     In  187C  \i 
to  the  plaintiff  for  a  loan  of  iJ600  upoi 
or  the  parsonage  lot.     An  abstract  wa 
by  the  plaintiff  from  the  registrar,  fn 
the  prior  mortgage  from  M.  to  B.  was 
the  registrar  considering  that  inasniuu 
to  181  inclusive  were  excepted  from  1 
gage,  the  property  in  (piestion  was  nu 
by  it.     A  mortgage  was  then  made  liy 
plaintiff.   In  ejectment  by  plaintiff'  aga 
Held,  that  defendant's  title  must  p 
That  no  obligation  was  cast  upon  B, 
registry  laws  or  otherwise  to  register 
which  was  only  referred  to  in  descril)i 
servations  from  the  mortgage,    2.  Tlia 
was  complete  by  registration  of  his  iik 
the  township  lot.     3.  That  if  from  any 
exception  or  reservation  from  the  pro] 
tioned  in  B.'s  mortgage  proved  aborl 


4701 


REPEESENTATION  AS  TO  CREDIT. 


4702 


EECEIVER. 

n'riuM,  8  P. 
N.  S.  1  lo- 


ll. 198;  ll''.^(,,i, 


EGISTRY  LAWS. 

r,KRE01STF.KIS0AND0Mirr.NG 

ITER,  4700. 

4701. 

Lien  AH  aoaisst 


I'S 


EE(ilsTF,H?.Ii  I 

Land,  \i. 


,UMESTS.-.SV  SALE    OF 

RATION  OF  Wills, -.^eeWii.i. 


.kRegisteiung  andOmitt.n. 

Keoister. 
convpved  certain  lawls  to  the  \Am- 
16°  alf  of  the  Uiu\   to  his  lupliew. 

ning  half  to  others,  and  the  .u..i.liew 
n  lot  to  a  imrchaser    ..r  vahe 

1.  ue  plaintiff- '9  dee.l,  Imth  v^ill 
,  thia  purchaser  being  registered  fe. 
,trs'^leath:-Hel.l  that  the  rep. 
e  will  and  of  the  deed  prevailed  ,,ve, 

urTdstered   deed  as  to  the  nu.ety 


"'Z  nepi  ew     but  as  to  the  . 
s^eSVah&vks  entitled  to  hold  tH 
rieedf.oin>LaBa«ain.t.e. 


.  B.  291. 

,wner  of  the  east  half  of  a  certain  lotl 
^5  a-o   ..>  rmioloved  one  S.  to  drawal 


effectual,  B.  was  entitled  to  the  excepted  portion 
jjgo.    MutUebury  v.  Kiiuj  et  uL,  44  Q.  B.  355. 

One  H.,  being  indebted  to  a  bank,  mortgaged 
liis  lands  thereto  as  security  for  liis  indelited- 
ness,  and  the  bank  subsequently  foreclosed  his 
interest,  but  continued  to  allow  H.  to  negotiate 
sales  of  the  lands,  and  consulted  him  respecting 
sales  eflfected  by  the  bank.  Some  of  the  lands 
were  specifically  pledged  to  indemnify  a  certain 
indorser,  and  the  notes  upon  which  his  name  ap- 
peared had  all  been  retired.  One  of  the  lots  so 
mortgaged  was  afterwards  sold  for  taxes,  but  the 
purchaser  omitted  to  register  his  deed  for  more 
than  eighteen  months  after  the  sale,  as  prescribed 
l)y  31  Vict.  c.  20,  s.  28,  O.  Meanwhile  H.,  the 
mortgagor,  sold  and  conveyed  the  land  to  a  bona 
tide  purchaser,  without  notice,  which  sale  was 
subsequently  ratified  and  confirmed  by  the  bank, 
aud  the  conveyance  iluly  registered,  before  the 

Sirchaser  at  the  tax  sale  registered  his  deed  : — 
eld,  that  the  purchaser  at  the  tax  sale  had 
thus  lost  his  priority  ;  and  a  bill  tiled  by  liim 
impeaching  the  sale  by  the  mortgagor  was  dis- 
missed, with  costs.  Smith  v.  MrLaiidreKit,  20 
Chy.  17. 

The  provision  of  31  Vict.  c.  40  o.  58,  0.,  as 
to  the  registering  of  a  deed  given  upon  a  sale  for 

,  Dxes,  applies  as  well  between  several  purchasers 
at  successive  sales  for  taxes,   as  V)etween  a  pur- 

I  chaser  tliereat  and  the  vendee  of    the  owner. 

^iston  V.  Iiinii,  26  Chy.  42. 

Registration  of  discharge  of  mortgage.  See 
\Dilke  V.  DoiKjkis  et  «/.,  5  App.  R.  0.3. 

Registration  of  will.     See  Be  Davis,  27  Chy. 


,  1872  he  employ t 

;•    .  „f  the  lot,  upon  whieli  mvt 
,ortion  of  the  lot,^  [^^^„^,,^,,a,    Tli| 


iiestion 
sonage 


was 
"  but 


i1      The  plan  so  ui."»— -   ■■••" 
In  1874,  M.  mortgaged  to  K,H» 
/",*   ii.'„  „o;,i  1,ii\f  lot,  "leservmi 
to  181, 


sndants,  the  said  half  lot. 


Ift  a 

ission. 

|io  steps  to 


pttered  and  others 

marked   on  the  plan  Ml 

was  neither  iiuinlifcmU 

so  marked  was  iiivttl 

Ilia 

uij 

both  inl 


See  McCarthji  v.  ArhncUe,  29  C.P.  529,  p. 
l4';2'2 ;  Britton  v.  Kniijht,  29  C.  '" 
Ifoni)  V.  Harvey,  3  Chy.  049,  p 


P.  mi,  p. 

3409. 


4702; 


its  numbered  from  1  ,  ,  „  ,„, 
shewn  on  a  plan  made  by  S.,a| 
'•Id  during  negotiations  f(,r  thJ 

B     registered  the  iiuiitgag9| 
■  register  the  plan.    Subs* 


k    altered  bis  plan  by  running  a  stre* 
otflOO,  and  ll5.  -d  f — ^^^ 

hr.'ri.^\Se.'    Inl87GM.apvli3 


\SS^  the  regist^^ 


Remained  as 

its  altered  state.     -_  ^ 

l;«tiff  for  a  loan  ol  !?nw  upo"  j"^  " 
lintitt  tor  a      ^^^  ^^^^tract  was  (ihtauiel 

from  wraa 
*^„ly  irferrrf  to  to  .1«B^»^*', 


the  life  lease.     Britton  v.  Kniaht  H  «/.,  29  C  P 
567. 

See  Pelerkin  v.  McFarlane  et  al,  4  App.  R. 
25,  p.  4707. 

See  also  Be  Davis,  27  (-by.    199  ;    Chrk  v 
Boijart,  27  Chy.  450. 


II.  Notice. 

S.  S.,  tne  owner  of  certain  land,  agreed  to 

[onvey  the  same  to  his  son  T.  S.,  on  his  paying 

certain  moneys  for  S.  S.,  and  forthwith  granting 

alife-lcaso  thereof  to  S.  S.  and  his  wife.     The 

Miiveyance  and   lease    were    accordingly   exe- 

kiited.    The  latter  containing,  amongst   others, 

fovenants  to  be  performed  b}'  the  lessees,  was 

iiecuted  by  T.  S.  and  S.  S.,  but  not  })y  tlie  wife. 

Tie  lease  was  put  on  registry,  but  not  the  deed, 

Irhich  was  proved  to  have  been  destroyed.     Sub- 

feiueutly  S.  S.  and  T.  S.  joined  in  a  mortgage 

f  the  land  to  the  plaintiflF,  which  was  registered. 

Tie  plaintiff,  on  enquiries  made  by  him  on  find- 

l  the  lease  on  record,  obtained  actual  notice  of 

tedeed  to  T.  S.,  but  did  not  deem  it  of  any 

orlance,  believing  the  transaction  to  have 

illen  through  in  consequence,  as  he  understood, 

I  the  wife's  repudiation  during  her  husband's 

Retime  of  the  lease,  aud  the  destruction  of  the 

ed.    After  the  death  of  S.  S.  the  wife  asserted 

bright  to  the  life  lease,  and  held  possession 

f  the  land ;  and  on  the  plaintifif  briuKing  eject- 

ot  she  defended  in  such  right : — Held,  that 

i  plaintiff  could  not  claim  by  reason  of  the 

n-registration  of  T.  S.'s  deed  and  the  registra- 

Ion  of  the  plaintiff's  mortgage,  because  as  he 

1  actual  notice  of  such  prior  deed  the  Registry 

t  would  not  apply;  but  even  if  applicable,  the 

kintiff  waa  bound  by  the  prior  registration  of 


RELEASE. 

Release  by  cestui  que  trust  to  trustee — Con- 
cealment of  facts— Release  lield  void.  See  Hope 
V.  Beard,  8  Chy.  380,  p.  3882. 

After  issue  joined,  one  of  two  plaintiffs  gave 
to  the  dnfendant  a  release  under  seal  of  all 
actions  and  demands.  The  defendant  thereupon 
moved  to  stay  all  proecediiiga  in  tlie  suit  : — 
Held,  that  the  release  shouhl  ho  pleaded,  and 
that  defend.ant  was  not  entitled  to  a  stay  of  pro- 
ceedings. The  other  plaintiff  was  allowed  to 
strike  out  the  name  of  the  releasing  plaintiff  and 
to  amend  the  declaration.  McAtjitne  rt  al.  v. 
Carlinij,  8  P.  B.  171.— C.  L.  Chamb.— Osier. 

See  Denham  v.  BrewMer,  !?8  C.  1'.  007,  p. 
4322. 


REPLEVIN. 


Erhata. 

[On  page  3309,  lines  10  and  17,  for  "  10  Q.  B. 
26,"  read  "26Q.  B.  16."] 


In  an  action  for  breach  of  a  replevin  bond  for 
not  prosecuting  the  replevin  suit  without  delay, 
the  plaintiff  at  the  trial  waa  awarded  as  dam- 
Jigns  the  amount  of  the  rent  distrained  for.  On 
nioti(m  in  term,  on  defendants  undertaking  to 
bring  the  replevin  suit  down  to  trial  at  the  next 
assizes,  the  damages  were  reduced  to  a  nominal 
sum.  ChurchiU  v.  Deiihntn  et  al.,  29  C.  P. 
474. 

Sale  of  goods  by  plaintiff,  price  payable  by 
notefi,  vith  agreement  that  property  should  not 
pass  jutil  notes  paid — Sale  by  vendee  to  defen- 
dants— Replevin  not  maintainable  witlnnit  de- 
mand and  refusal.  See  Tujj'ts  v.  Mottaahed,  29 
O.  P.  539,  p.  4704. 

Form  of  declaration — .loinder  of  counts.     See. 
Thurston  v.  Breard,  8  P.  R.  10. 

Description  of  goods — Goods  in  possession  of 
third  party  —  Amendment  of  description,  and 
adding  third  party  as  defendant.  See  Hoorlijan 
V.  Driscoll,  8  P.  R.  184. 

See  Amlerson  v,  McEwan,  8  C.  P.  532,  p. 
3532. 


REPRESENTATION  AS  TO  CREDIT. 
See  Fraud  and  Miskepreskntation. 


See  McLean  v.  Dun  et  al,  1  App.  R,  153,  p. 
2245. 
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SALE  OF  GOODS. 


\ 


REVENUE. 


Ekeata. 


[On  prige 
'O.  S,"] 


3319,   line   19,  for   "Q.   B."  read 


Held,  affirming  the  decree  of  the  Court  of 
Chancery  (25  t'hy.  233,  pp.  3319,  3327),  without 
determining  whether  the  A.  J.  Act  extends  to 
crown  cases  generally,  that  under  sec.  32,  and 
under  see.  155  of  31  Viut.  c.  8,  1).,  the  Attor- 
ney-General is  entitled  to  sue  in  the  Court 
of  Chancery  for  the  recovery  of  excise  duties, 
even  if  it  be  a  purely  legal  debt.  Held,  also, 
that  sees.  43  and  44  of  the  31  Vict.  c.  8,  I)., 
do  not  restrict  the  right  of  the  crown  to  sue 
in  respect  of  frauils  coiiunitted  upon  the  revenue 
to  the  period  of  one  year,  or  prevent  a  recovery 
in  a  court  of  law  unless  a  special  investigation 
has  been  held  in  pur.suance  of  the  act.  '/Vic 
Altoruei/-Oenend  v.    iValk-ti;  3  App.  K.  195. 

Section  1C5  of  the  Inland  Revenue  Act,  31 
Vict.  c.  8,  1).,  prescribes  that  "the  pecuniar}' 
penaltj'  or  forfeiture  incurred  for  any  ofl'ence 
again.st  the  provisions  of  this  act,  maj'  be  sued 
for  and  recovered  before  any  two  or  more  justices 
of  the  peace,  *  *  and  any  such  penalty  may, 
if  not  forthwith  paid,  ))e  levied  by  distress,  *  * 
or  the  said  justices  may  in  their  discretion  com- 
mit the  (jtl'eiider  to  the  common  gaol  until  the 
penalty  *  '  be  paid.''  The  plaintiff,  who  was 
tried  uuiler  tlic  above  act  for  distilling  spirits 
witliout  a  license,  before  tlie  defendant  and  three 
other  justices  oi  the  peace,  and  was  ordered  to 
pay  5*200,  sued  defendant  for  not  making  a  re- 
turn thereof  under  li.  .S.  O.  c.  7t> : — Held,  attir- 
niing  the  judgment  of  the  County  Court,  that 
the  defendant  was  lialjlo,  as  the  adjudication  in 
question  was  a  conviction  within  the  meaning  of 
R.  S.  O.  c.  7(>,  and  not  a  mere  order  for  the  pay- 
ment of  money.  May  q.  t.  v.  MitUlleton,  3 
App.  R.  207. 


III.  Stoppa(ie  in  Transitu,  4705. 

IV.  AcnoNH  KOR  Goods  Bakcjained  and  S 

4705. 


See  O'Brien  v 
.  275,  p.  4390. 


I.  Statu  fE  OK  Fravd.s. 

Creilit  Vitlky  R.  W.  Co.,  2 


1. 


II.  Contract  of  Sale. 
Time,  wJien  the  Etsence  of  the  Contract, 


In  an  action  for  non-delivery  of  cheese 
l)j'  <lefendant  to  plaintiff,  it  was  urged  that  1 
was  of  the  essence  of  the  contract,  and  that 
plaintiff  should  have  proved  a  readiness  to  .u'( 
by  the  time  .stipulate  1,  which  tlefendant  ( 
•  tended  was  20th  September;  but — Held,  i 
the  evidence  shewed  tliat  time  was  not  inten 
to  be  so  c(msidered  :  that  the  contract  was  c 
lor  delivery  '.vithin  the  usual  time,  and  tiia 
delivery  by  the  20th  was  a  condition  precedt 
it  was  waived  by  dtfondaut's  letter  of  the  1) 
liaHnutijiie  v.    Wut.'<ou,  30  C.  P.  529. 

Held,  also,  that  even  tliough  in8i>ectii)u  mi 
be  a  term  of  the  contract,  this  was  chiclly 
the  plaintiff's  protection,  and  he  might  waive 
as    ho  had  done    by   his  letter  set  out   in 
report.     Ih. 


b: 


2.    When  Fropevln  pam'ii  to  Buyer. 

T.,  the  plaintiff,  delis  erod  certain  articles 
one  C.  under  a  special  contract  cmitainod  in  fi 
notes  made  by  ('.  in  the  following  form  :  "I 
value  received,  Xovend)er  1st,  1877,  after  da 
we   pronuse  to  pay  to  the  order  of  T.  .^81 
The  consideration  of  this  and  the  other  imto 
one  Artie    Apparatus,"   &c.,    "which  we 
received  of  said  T.     Nevertheless,  it  is  uii< 
stood  and  agreed  between  us  and  T.,  that 
title  to  the  al)ove  mentioned  property  does 
pass  to  us,  and  tjiat  until  all  such  notes  aie  •[. 
the  title  to  the  aft)res.aid  property  shall  rcii 

KEWA1!D.  '"  ''••  ^^''"  '^^"^'^  '''^^''^'  *''"  '''ght,  ill  case  of  i 

payment     c  maturity  of  either   of  sai<l  iii 
hired  !i  horse  in  the  county  of  ,  without  process  of  law,  to  enter  and  re-tako, 

may  re-enter  and  retake  inunediate  pos.ses; 
of  the  said  property  wherever  it  may  lie, 
resume  the  same,"  &c.  C,  without  j)iiyiiii.ii 
the  notes,  sold  and  dulivercd  possession  lA 
said  articles  to  defendant,  who  was  then  uiiiiv 
of  tlie  plaintiff  having  any  claim  on  thciii, 
on  subsequently  discovering  it  ucgotiutcil  fi 
new  liargain  wiih  tiie  plaintiff,  which  was 
made.     There  was  no  demand  and  ivfiiHal  otl 


The  prisonc 
York  to  go  to  Aurora  and  Stouffville  in  that 
county.  It  was  not  shewn  whether  he  had  been 
at  those  phices,  but  '..  ..fL^i,....  Is  sold  the  horse 
in  the  count}-  of  Waterloo,  wliere  he  was  arrest- 
ed for  stealing  it,  and  convicted  : — Held,  that  the 
reward  for  his  apprehensidii,  under  30  Vict.  c.  48, 
s.  39(),  ().,  was  i>ayalile  by  tiie  county  of  Water- 
loo ;  and  a  mandamua  was  ordered  to  the  judge 

of  that  county  to  sign  nn  order  upon  the  treasurer    _. 

in  favour  of  the  applicant,  who  had  apprehended  |  articles.       The   plaintiff   brought    repleviiij 
the  prisoner.     Semble,  tliat  the  evidence  did  not  I  which  defendant  pleaded  noii  cepit,  and 
establish  atheft  in  the  county  of  York.     In  re    the  goods  were  defendant's:   -llehl,  that  tlij 


Robbmm,  7  P.  R.  239.— C.  L.  Chamb.— Gait. 


SALE  OF  GOODS. 
I.  Statuxk  ok  Fraid^,  4704. 
II.  Contract  of  Sai.k. 

1.  Time,  when  (hi:  Esitence  of  the  Contract, 

4704. 

2.  When  Property  Posies  to  Buyer,  4704. 


fendant  was  entitled  to  succeed  on  the  first  \A 
for  that  the  goods  came  lawfully  into  his  jjuJ 
sion,  so  that  without  a  demand  and  rcfu.sal  f 
pass  or  trover,  and  therefore  rejdevin,  woiiKll 
lie  ;  but  that  the  plaintiff  was  entitled  to  sucl 
on  the  second  issue,  as  under  the  terms  ofl 
notes  the  property  in  the  goods  continued  in  f 
Tufih  V.  Motta.thaf,  29  C.  P.  529. 

See  Mamn  el  ul.  v.   Bickle  el  at.,  2  .41)11 
291,  [).  4462 ;  Xorilheimer  v.  Robinson,  2 
11.  305,  p.  4660. 
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4705 


SALE  OF  LAND. 
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"rassitu,  4705. 

looDS  Bakuained  and  Sold, 

■uieokFravds. 

.e,m  Valley  n.W- Co.,  2nC. 


STKACT  OF  Sale. 

he  Ensence  of  the  Contmrt. 

r  „„n-.lclivcry  of  cheese  8ol,l 
aintift\  it  wa8urgea  that  time 
,  of  the  contract,  ami  that  tte 
vo  proved  a  reaainesstc.  accept 
„Ktc.\.  which  defendant  con- 
sScmber;  Imt-Held  that 
,ed  that  time  was  not  intciuled 
,1  •  that  the  contract  ^yas  only 
in' the  usual  time,  and  that  it 
nth  was  a  condition  prece.lent, 
TtWai.t's  letter  of  the  I8th. 

,t.ou,  m  0.  V.  Mi). 
t  even  though  inapecti.m  miglit 
,  contract,  this  was  chielly  t« 
„tcction.andhenngh   wmvo 
,   V)y  his  letter  set  out  lu  the 


III.  Stoppaoe  in  Transitu. 

Held,  affirming  the  judgment  of  the  Court  of 
Krror  and  Appeal  (I  App.  R.  17»,  p.  3367),  that 
the  transitus  were  at  an  end,  and  that  the  ap- 
nellaiits  had  lost  the  right  to  stop  the  goods  re- 
maining in  bond.  Howell  i>.  Alport,  12  C.  P. 
■i;5,  and  Graham  t'.  Smith,  27  C.  r.  1,  overruled. 
]\'ik!/  et  al.  V.  Smith,  2  Sup.  Ct.  R.  I. 


IV.  Actions  for  Goods  Baruained  and  Sold. 

Pcfendant  gave  a  note  made  hy  one  K.,  to  the 
I  plaintiffs,  in  exchange  for  a  buggy.     The  note 
was  not  paid  at  maturity,  whereupon  the  plain- 
tiffs suetl  defendant  on  the  common  counts  for 
the  price,  alleging  tliat  he  had  induced  them  to 
I  take  the  note  by  fraudulent  representations  : — 
I  Held,   reversing  the  judgment  of   the  County 
1  Court,  that  the  plaintiffs  could  not  recover,  for 
I  there  being  an  express  contract  to  take  the  note 
I  tor  tlie  buggy,  no  agreement  to  pay  in  money 
Lould  be  implied  by  reason  of  the  alleged  fraud. 
lAnijer  et  al.  v.  Thomjwon,  3  App.  1*.  19. 

An  action  for  goods  bargained  and  sold,  to  be 
I  paid  for  by  instalments,  cannot  be  maintained 
Inntil  the  full  period  of  credit  has  expired.  Moore 
h  Kuniz,  44  Q.  B.  309. 


See  also   PfiopM  Loan 
Bacon,  27  Chy.  294. 


iiiiil    Dcponit   Co.   V. 


lie 


citY,  deli^evud  certain  articles  to 
ecial  contract  contained  ui  OUT 
d   in  the  foUowing  jorm  :     Kd 
N„venU)cr  1st,  187,.  after  to. 

I  „ay  to  the  order  o     1-  ^Sl-''^ 
,„,,f  this  and  the  other  note,  h 

tL"  &c  "which  we  have! 
.Tt  Nevertheless,  it  is  uiuler- 
cd  between  us  and  Ttliat  the 
,vc  month.ned  property  does  no 
f  Ihat  until  all  such  no  es  are  i,a,J 
I  oresaid  property  shall  vmm\ 
ll  have  the  riglit,  in  case  o>«. 

miritv  of  cither  of  said  not«,l 
'  huv,t..e.,tcrandre.take,.mJ 
,>     re-t;koininiediatepos.es.4 

,  crty  wherever  it  may  he.  n  | 
T'L      C.,  without  paymentot 

and  delivered  possession  ot  the 

Siffit  i«.."»  "«,«»'« 
s;;"i;t?"^s" """ 

,,,  „/.  V.   mckle  et  al.,  2  X^, 
xtlheimer  v.  Eohmon,  2  App| 

60. 


SALE  OF  LAND. 

I.  CoxTKAt'T  OK  Sale,  4705. 
n.  Title,  470«. 

I.  Contract  of  Sale. 

Where  the  covenants  in  a  deed  are  silent  as 

|o  the  removal  of  buildings  or  obstructions  on 

•oiterty  conveyed  thereby,  the  fact  that  in  an 

ihertisenient  for  the  sale  of  the  property  it  was 

bated  they  would  be  removed,  and  that  rei)respn- 

htiiins  to  that  effect  were  made  by  the  vend(n-s 

It  the  sale,  does  not  entitle  the  purchaser  to  a 

|ecree  for  their  removal ;  for  any  relief  he  may 

eentitled  to  in  this  respect  he  must  rely  on  his 

But  where  a  conveyance  describes  lands 

Jonveyed  as  abutting  on  a  lane,  and  the  plan  by 

Itich  the  lands  are  sold  shews  such  lane,  not- 

hthstaiiding  which  the  vendors  allow  obstruc- 

|iii5  in  the  shape  of  Ijuildings  to  continue  there- 

,  the  court  will  grant  relief  by  directing  a  re- 

lovalof  such  obstructions.     O'SiiU'waii  v.  C'lii.r- 

|K26Chy.  fil2. 

tiehl  attirming  the  judgment  of  Spragge,  C. 

5  Chy.  1,  p.  3380),  that  the  evidence  shewed 

tthe  deceased,  the  plaintiff's  father,  was  the 

Tier  of  half  of  lot  18  :  that  the  whole  of  the 

nil  having  been  sold  with  his  assent,  and  the 

bole  of  the  purchase  money  received  by  the 

kfendant,  it  was  so  received  for  their  joint  use 

p  Wnefit ;  and  that  the  plaintiffs  were  there- 

1  entitled  to  an  account.     Held,   also,  that 

I  right  to  claim  the  purchase  money  did  not 

till  the  sale,  and  therefore  the  Statute  of 

nitations   did  not    prejudice   the   plaintiffs' 

iam.    Curry  et  al.  v.  Curry,  4  App.  R,  63. 

fii  Arnold  v.  McLean,  4  Chy.  337  ;  McLean 
[Amid,  6  Chy.  242,  p.  3608  ;  Moon  et  al.  v. 
\rb,  30  C.  P.  417,  p.  4520. 

295 


II.  Title. 

Held,  on  appeal  from  the  master,  that  the 
sewer  rates  in  the  city  of  Toronto,  under  by-law 
408,  do  not  form  a  charge  upon  lands.  Siiuire  v. 
Oliver,  24  Chy.  441. 

The  purchaser  of  land  gave  back  a  mf>rtg^,■i,e 
to  secure  part  of  the  purchase  money,  with  ab- 
solute covenants  for  payment,  &c.  In  fact  a 
part  of  the  land  had  been  sold  for  taxes  accrued 
before  the  vendor  actjuired  title,  and  the  time 
for  redemption  had  elapsed  at  the  time  of  sale  : 
—Held,  no  answer  to  a  claim  for  the  full  amount 
secured  by  the  mortgage,  although  the  convey- 
ance by  the  vendor  cf)ntained  covenants  limited 
to  his  own  acts  only.  Harry  r.  Anderson,  13  Q. 
B.  570,  followed  though  doubted  :  Cockenour  v. 
Bullock,  12  Chy.  138,  doubted.  In  re  Kenned}) 
—  WiijU'  V.  Ki'nmdy,  20  Chy.  33. 

Although  the  general  rule  is,  that  a  vendor 
must  pay  the  costs  of  shewing  a  goofl  title,  a 
different  rule  may  be  applied  as  to  the  expense 
of  investigating  the  title  in  the  master's  office. 
On  a  sale  of  land  the  purchase  money  was  pay- 
able by  instalments,  which  were  paid  into  court 
as  they  fell  due,  and  the  purchaser  had  gone 
into  jjossession  and  was  not  entitled  for  some 
time  to  a  conveyance.  Without  calling  for  an 
abstract,  or  affording  the  vendor  an  opportunity 
of  clearing  up  the  title,  he  tiled  a  bill  for  specific 
performance.  The  court,  on  further  directions, 
refused  the  purchaser  the  costs  of  in\  estigating 
the  title  in  the  master's  office.  On  re-hearing, 
the.  court  being  of  oiiinion  that  this  was  not  an 
appealable  matter,  aflinued  the  order,  with  costs. 
Warden  v.  Tremmth,  20  Chy.  245. 

A  purchaser  who  had  taken  a  conveyance  and 
given  a  mortgage  for  the  purchase  money  iiad 
been  compelled  to  pay  off  a  prior  mortgage, 
under  threat  of  proceedings  being  taken  against 
the  land  by  the  prior  mortgagee.  The  purchaser 
had  taken  a  covenant  from  tlic  vendor  for  the 
discharge  of  this  prior  mortgage  :— Held,  re- 
versing the  decision  of  Harrison,  C.J.,  sitting 
alone,  and  overruling  Henderson  v.  Brown,  18 
C'hy.  79,  p.  3403,  that  as  against  an  assignee  of 
the  mortgage  made  by  the  purchaser  with  notice 
of  these  facts,  the  purchaser  has  no  c(puty  to 
set-off  or  deduct  from  the  mortgage  assigned 
what  he  has  paid  on  the  first  mortgage,  subse- 
quent to  the  assignment.  E'jleiton  v.  Howe,  3 
App.  K.  500. 

Where  lands  are  sold  upon  whic'i  there  is  a 
subsisting  mortgage,  of  which  the  purchaser  is 
aware,  and  the  vendor  covenants  that  he  will 
pay  it  off,  the  purchaser  cannot  set  oflf  against 
such  mortgage  the  amount  due  upon  ,  mortgage 
given  by  liimself  for  unpaid  purchase  money, 
which  has  been  transferred  to  a  bona  fide  pur- 
chaser. His  only  recourse  in  case  of  damage  is 
to  proceed  on  the  covenant  of  his  vendor.  Eagle- 
son  I'.  Howe,  3  App.  R.  500,  referred  to  and 
acted  on.      Wood  v.  Paije,  20  Chy.  305. 

A  bill  which  was  filed  against  McF.,  R.,  McK., 
and  B.,  alleged  that  a  deed  made  by  the  plaintiff 
and  her  husband  in  1800  to  McF.,  althouKh 
absolute  in  form,  was  mailc  only  as  security  for 
a  loan  of  §500,  from  McF.  to  the  plaintiff :  that 
McF.  sold  to  II.  and  M.  who  took  with  notice 
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of  the  |)liiiiitin'M  liu'ht  to  redeem  :  that  1?.  | 
and  M,  sold  the  liunl  to  J}.,  wlio  took  with 
notice  uiid  that  I'..  j.,avij  hack  a  iiiort^'age  to 
secure  purt  of  thu  imicliasu  money,  whicli  was 
still  uniiaid,  and  )ia<l  lieeii  assigned  to  one 
Watson.  'J'hu  det'eiidaiit  )i.  admitted  by  his 
answer  the  alleged  character  of  the  conveyance 
from  tlie  plaintill'  to  .McF.,  and  tiiat  the  Hale  by 
McF.  to  It.  and  M.  was  in  fraud  of  the  nlaintifl' ; 
but  he  denied  notice  of  the  plaintill's  claim,  and 
alleged  that  ho  was  a  ])iu'chaser  for  value  with- 
out notice.  At  the  hearing.  M..  who  was  the 
only  a|)j)ellant,  made  an  application  for  leave  to 
file  a  supplemental  answer,  setting  up  the  facts 
shown  by  the  evidence,  that  lii.s  deed  fnmi  K. 
and  M.,  and  their  deed  from  McF.,  as  well  as 
bis  deed  from  the  plaintiff,  had  been  duly  regis- 
tered— which  was  refused.  A  decree  was  made 
declaring  that  the  conveyance  to  McF.  was  only 
as  security  for  the  repayment  of  the  .S'lOO:  that  K. 
and  M.  bought  with  actual  notice  of  the  plain- 
titJ's  chiim,  ami  that  IJ.  Imught  from  them  with 
actual  notice.  Jt  did  not  appear  whether  the 
decision  was  on  the  ground  that  B.  had  actual 
notice  when  he  jnirchased,  or  that  B.,  not  IjaviuK 
paid  his  purchase  money,  was  unable  to  plead 
purchase  for  value  without  notice  : — Held, 
(I'ruudtoot,  V.  C,  diss.,)  that  the  evidence  did 
not  shew  that  B.  had  actual  notice  of  the  plain- 
tirt's  claim  when  he  purcha8e<l  :  that  the  amend- 
ment should  have  been  allowed,  and  that  this 
court  had  power  now  to  allow  it  under  the  A. 
J.  Act,  sec.  50  ;  but  as  it  would  not  be  proper 
to  conclude  the  plaiutitT  without  an  opportunity 
of  producing  further  evidence,  the  case  was  sent 
down  for  another  hearing.  Per  Patterson,  J.  A. 
The  provisions  as  to  amendments  in  R.  S.  O.  c. 
49.  8.  8,  and  in  K.  S.  <).  c.  .50.  s.  270,  are  in  pari 
materiA,  and  the  suitor's  rights  to  claim  an 
amendment  are  the  same  whether  at  l.iw  or  in 
equity.  Per  Proudfoot,  V.  (,'. — That  the  per- 
mission to  amend  was  in  the  discretion  of  the 
judge,  and  that  the  court  should  not  interfere 
with  his  decision.  Observations  as  to  the  policy 
of  the  former  rule  (now  abolished  by  K.  S.  <>.  c. 
95,  8.  9,)  that  a  purchaser  who  had  not  paid  all 
his  juirchase  money  could  not  avail  himself  of 
the  defence  of  purchase  for  value  without  notice. 
Petcrkin  v.  Mrh'urlanit  H  al.,  4  App.  II.  25. 

Acceptance  of  title.  .See  The  Peoples  Loan 
and  iJe/ioiiit  Co.  v.  Bacon,  27  Chy.  294. 

.See  also  C'einow  v.  Booth,  27  Chy.  15  ;  Lorelace 
v.  l/aiThii/ton,  27  Chy.  178  j  (t'rahaniv.  Stephenn, 
27  Chy.  434 ;  Clark  v.  Boi/art,  27  Chy.  450. 


SALK  OF  LAND  BY  ORDER  OF  THE 
COURT. 

A  nnition  made  to  compel  a  purchaser  to  pay 
the  purchase  money  into  court  before  he  had 
accepted  the  title  was  refused,  and  a  reference 
directed  as  to  title  ;  but  neither  party  desiring 
such  a  reference,  the  application  was  dismissed. 
Crooks  v.  Street,  1  Chy.  tihamb.  95,  followed. 
Ellwoocl  V.  Pfirce,  7  P.  R.  427.— Chy.  Chamb.— 
Stephens,  lieferee. 

See  also  McDermid  v.  McDermiil  ft  al.,  8  P. 
R.  28  ;  Sle/>hen8on  v.  Bain,  8  P.  R.  1G6,  reversed 
on  ap})eal ;  Fleming  v.  McDouijall,  8  P.  R.  200 ; 
Bammij  v.  Mr  Donald,  IG  L.  J.  N.  S.  145;  Cur- 
micli(u:t  V.  Ferris,  16  L.  J.  N.  S.  145. 


SCARBOROU(iH. 

In  ejectment  to  try  a  (iue8ti(m  of  bouuiji 
the  plaintirt'  claimed  the  north  half  of  \ut 
Defendants  limited  their  defence  to  a  ])iucu 
scribed  by  metes  and  bounds,  giving  notice  i 
they  claimed  it  as  part  of  lot  ',i'2  : — Held,  i 
the  plaintiff  was  not  entitled  to  succeed  on 
ving  his  title  to  hit  31  ;  but  that  it  was  for  1 
seeking  to  change  the  possession,  to  shew  i 
the  piece  in  dispute  was  part  of  that  Int. 
this  case  it  apjieared  that  over  twc;ity  years 
a  fence  was  mutually  erected  by  plaintilf 
defendants'  father,  who  then  occupied  lot  K 
a  line  fence  ahmg  the  course  of  an  old  lij; 
line,  though  for  wli.at  purpose  such  lino  had  1 
run  did  not  appear.  The  fence  continued  t 
used  as  a  line  fence  until  l8(i2-3,  when  in  cu 
(pience  of  the  survey  nuule  under  the  24  \"k 
(i4,  and  25  Vict.  c.  .38,  the  plaintiff  i-lainicd : 
the  line  was  incorrect,  and  he  procured  tlie 
veyor  who  had  made  the  survey  to  run  tliu  i 
The  surveyor  divided  e(iually  the  sjiate  in 
Idoek  containing  these  two  lots  between  tliei 
monuments  planted  several  year.'j  previousli 
himself  at  the  front  angles  of  the  sidu  "i 
allowances  ;  but  there  was  no  evidence  tn  s 
how  ho  ascertained  the  position  of  sudi 
roads  in  making  that  survey,  or  of  any  bo! 
for  the  original  monument.  In  18(!5-(),  a 
this  new  line  had  been  run,  the  plaintiff  [iii 
down  a  piece  of  the  old  fence  and  removed  i 
the  new  line,  where  it  remained  for  two  or  tl 
days,  until  put  back  by  the  defendants  tn 
origimd  line,  wdiere  it  had  so  rcmaincil  t 
since.  Held,  that  these  statutes  did  iiut  in 
fere  with  any  original  posts,  if  existing;  1 
the  evidence  was  insuflicient  to  shew  plaint 
right  to  claim  according  to  the  statutable  sun 
and  a  new  trial  was  gr.inted.  Per(iwyniie, 
That  the  onus  was  on  the  plaintiff  nf  jun' 
the  original  monument  marking  the  front  a 
of  the  lot,  or  its  loss,  and  that  there  \vi 
satisfactory  evidence  of  its  position,  Kt' 
mode  adopted  of  dividing  the  space  but 
the  road  monuments  could  bo  adoptu 
Hagarty,  C.  .J. — That  on  proof,  wluc 
wanting  hero,  of  the  statutable  directions 
.  ing  been  obeyed  in  Laying  (jut  sudi  sii 
I  and  planting  the  monuments,  then  the  ji 
',  would  be  entitled  to  the  statutory  divisii 
the  onus  of  proving  an  original  monuii 
i  marking  the  fnmt  angle  of  the  lot,  was 
:  defendants.  Per  Gait,  J. — That  under 
;  statutes,  the  onus  of  proving  the  existei; 
!  original  monuments  was  cast  upon  the 
j  asserting  it.  Semble,  that  the  plaintitf'^j 
I  in  1865-C,  was  sutlicient  to  stop  tho  nuini 
I  the  Statute  of  Limitations.  Polwi  v, 
^  heck;  27  C.  P.  291. 

On  the  second  trial  of  this  case,  nude 
above  judgment,  it  appeared  that  the  liii 
tween  lots  31  and  32  was  not  run  upon  the 
nal  survey,  and  that  when  the  line  was 
1865  no  trace  could  be  found  of  an  on 
post,  if  any  had  been  iilanted,  designatii 
boundary  line  between  the  lots  on  tlie  ti 
the  conces8ii:)n.  It  also  appeared  that  tlit 
tion  of  the  original  monuments  at  the  fruiit 
of  the  side  road  allowances  was  ascertain 
the  surveyor,  and  that  tho  nionumcnt.s  [i 
by  him  were  on  such  site  ; — Held,  that  i 
evidence  the  plaintiff  was  entitleil  to  claim 
ding  to  the  statutable  survey.    S.  C. ,  28  C.  P 
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TV  a  uuestion  of  bouiMnry, 
;?the  north  half  of  lot  31. 
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te  wa«  part  of  that  lot.    In 
.athatovertwci-.tvyeiiMaK. 
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these  two  lots  between  the  r. 
te.l  several  years  I'l" 

front   angles   of  th 
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SCIRE  FACIAS  AND  REVIVOll. 

A  decree  having  been  obtained  after  the 
decease  of  the  original  defendant,  and  before 
revivor,  leave  was  oljtained  to  serve  an  order  of 
revivor  by  imhlieatiou  ;  and  leave  was  after- 
wnnls  obtained  to  servo  by  publication  a  notice 
of  motion  to  contirni  the  decree  or  substitute  a 
new  decree.  Mi-Toijijaii  v.  Mt-rrill,  7  I'.  If. 
105.— Chy.  C'hanih.  -  .Steiihons,  Jii'/'cree. 

Alter  a  decree,  which  had  tlio  effect  of  creat- 
iug  an  interest  in  the  lands  of  the  defendant  in 
favour  of  the  plaintiff  as  also  of  their  infant 
chililion,  had  been  pronounced  in  an  alimony 
suit,  the  plaintiff  died,  whereupon  the  suit  was 
revived  in  the  name  of  the  infants,  and  subse- 
i|uently  the  defeiulant  died  .-—Held,  under  these 
circuuistances,  that  the  executor  of  defendant  had 
no  right  to  object  to  the  solicitor  of  the  plaintiff' 
reviving  in  his  own  name  against  the  estate  of 
Jefuiulunt,  making  the  infants  defendants  in- 
stcftil  of  plaintiff's,  in  order  to  recover  his  costs. 
i'/i'«)<  V.  L'lvert,  20  Chy.  448. 

,Suu  also  Dains  v.  Di'iiiiiKoii,  8  P.  R.  7  ;  Philips 


See  Eijlemn  v.  Howe,  .3  App.  II.  ri6t;,  p.  470(5 ; 
WmUtmJi  V.  Iteijnolih,  25  Chy.  49,  p.  4450. 

See  also  Mason  v.  MaciUmald,  45  Q.  B.  113. 
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there  was  no  evulence  t..  shew 
lined   the   position   ot  such  H.le 
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8  I'.  11.  51  ;  Fisken   v.   I  nee  H  uL,  8  F. 


SEgCESTllATlON. 

KsFORiE   iNjt'.NcrioN— .S'ee  Injunctkin. 
p.  4527. 


SKSSIONS. 

Uiui,ei-  32  &  33  Met.  c.  31,  ss.  ().'),  74,  D.,  the 

ICoiirt  of  (hiarter  Sessions,  at  which  an  appeal  is 

Jicaril,  must  dotorinine,  on  (piiishiug  a  conviction, 

|ihetlier  any  and  what  costs  are  to  be  paid,  and 

iwlieu.     Wliere,  therefore,  the  only  order  made 

|m8  "Conviction  ijuashed,  with  costs  :  " — Held, 

Itliat  iiu  ^ub8ei[ucnt  session  of  the  court  couhl  in- 

Iterii'iB  by  way  of  amendment  of  the  order  or 

lotherwiso,  and  a  rule   for  a  mandaums  to  the 

Icliainuaii  and  clerk  of  the  Sessions  to  issue  the 

laiil  onlur,  with  a  provision  for  payment  by  the 

spumlcnts  to  the  aj)pellant  of  the  costs  of  the 

kpjieal  forthwith  after  taxation,  was  ibscharged, 

Jut  Hiuler  the  circumstances  without  costs.     In 

Ihsli  and  The  Cor/ivnition  of  the    Villaije  of 

hkuygcon,  44  Q.  B.  199.     Cameron,  sitting  in 

lacitioa. 


cond  trial 

i^S/I^^SriuiupontheonJ 
„d  that  when  the  line  was  ruuj 
P  could  be  found  of  an  on^ 
•^   ''""  -    designating  tr 

thct'riiutl 


[plaintiff  was  entitled  to  amuaccj 
'tatutable  survey.    A.C.,-.s^. 


SET-OFF. 

j  This  suit  was  tried  on  the  loth  of  April,  before 

[juilgc,  who  gave  his  verdict  for  the  plaintiff"  on 

\i  Kith  of  May,  on  which  judgment  was  entered 

fiiu8t  defendant  on  the  10th  of  June,  1879.    On 

i'i'Jth  of  May  all  proceedings  were  stayed  by 

hler  until  the  determination  of  an  action,  arising 

kt  uf  the  same   transaction,  which  had  been 

Iguii  ill  the  County  Court  by  defendant  against 

liutiff  (III  the  1st  of  Janufiry.     This  action  was 

leil  on  the  8th  of  .luly,  when  the  defendant 

(aiutiff  therein)  obtained  a  verdict,  and  on  the 

Itli  August,   judgment   having   been   entered 

peon,  an  order  was  made  setting  off  the  Judg- 

fcuts:— Helit,  that  the  proceedings  should  not 

|ve  been  stayed,  and  the  order  was  rescinded. 

>/iv.  Walton,  44Q.  B.  497. 


SETTLED  ESTATES'  ACT. 

See  Re  Moor'a  Settled  Estate,  C  1*.  R.  281,  p. 
344G. 


SHERIFF 

I.  Duty  and  Liauiuty  on  Arke,st,  4710. 

II.   DiTY  AND  T.iAiJii.rrv  ON  Whits  of  Execii 
TION,  4710. 

III.  Change  OF  Sheriff,  4710.  • 

IV.  Fees,  4710.  . 

'  V.  Effect  of  RErtiSTERiNo  or  Omittin(i  to 
Register  Sherifk'h  Deed.s. — .Vf^  Re- 
oiSTRV  Law.s. 

I  Duty  and  Liability  on  Arrest. 

Held,  that  an  action  lies  again.it  a  sheriff  for 
not  arresting  an  attorney  against  whom  an  at- 
tachment has  issued  for  not  handing  over,  pur- 
suant to  order,  all  deeds,  books,  papers,  &c.,  in 
his  custody  belonging  to  plaintiff ;  and  that  a 
plea  which  stated  that  on  delivery  of  the  attach- 
ment to  defendant,  the  attorney  delivered  to  him 
all  deeds,  &c.,  in  his  custody  or  power,  to  l)e  by 

'  defendant  delivered  to  plaintiff,  in  pursuance  of 
the  order  for  contempt  of  which  the  attachment 

■  issueil,    and  that   long   before   the   return  day 

I  defendant  tendered  them  to  plaintiff''s  attorney, 
who  rerused  to  accept  them,  and  that  defendant 
was  at  all  times  ready  to  deliver  them  to  plain- 
tiff, was  bad  ;  for  that  -l)esi<les  being  hardly  an 
answer  to  one  of  the  counts  of  the  declaration, 
which  was  for  falsely  returning  that  the  attorney 
could  not  be  found— a  statement  that  the  attorney 
delivered  to  defendant  all  deeds,  &c.,  in  his  cus- 
tody, might  1)0  true  as  to  those  then  in  hia  hands, 

,  and  yet  not  all  within  the  scope  of  the  order  and 
attachment ;  but  that  the  plaintiff  was  entitled 
to  have  the  body  in  court,  and  to  get  discovery 
of  all  deeds,  &c. — Burnham  v.  Hall,  Sheriff,  44 

\  Q.  B.  297. 

II.  Duty  and  Liability  on  Writs  of  Execu- 
tion. 

Action  for  delay  in  seizing  under  execution — 
Damage  recoverable,  fico  Xeiiich  et  ul.  v.  Malloy 
etal.,4  App.  R.  430,  p.  4446. 

See  Be  Bank  ot'  Ontario,  44  Q.  B.  247,  p.  4481. 


III.  Change  of  Sheriff. 

Right  to  fees  earned  by  deputy  while  office 
vacant.  See  McKellar  v.  Henderson,  27  Chy.  181 . 


IV.   Fees. 

Where  a  sheriff's  fees  and  poundage  had  been 
taxed  by  a  deputy  clerk  of  the  crown  at  the  in- 
stance of  the  plaintiffs,  and  it  appeared  that 
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the  amount  nllowed  was  not  unreaBonable,  a 
revision  of  tliu  taxation  was  refused.  Sembk, 
that  even  if  the  allowance  had  been  too  liberal 
an  appeal  would  not  be  allowed  to  the  plaintiff, 
who  should  have  applied  in  the  first  instance  to 
a  judge  to  Hx  the  amount.  Tfui  Brockville  a)id 
Ottawa  Railway  Co.  v.  The  Canada  Central  Rail- 
way Company,  7  P.  R.  372.— C.  L.  Chamb.— 
Cameron. 

To  an  action  for  the  recovery  of  fees  for  ser- 
vices connected  witli  the  administration  of  jus- 
tice within  defendant's  county,  claimed  to  have 
been  rendered  by  the  plaintiff  as  sheriff,  alleging 
that  such  fees  had  been  duly  audited  by  the 
county  board  of  auditors  under  the  statute, 
whereby  tlie  pliintifT  liecame  entitled  to  receive 
payment  of  the  same,  tlie  defendant  pleaded  on 
e(iuitable  ifrounds,  setting  up  that  the  right  to 
such  fees  hud  Veen  disputed  and  submitted  to 
the  Court  of  Queen's  Bench,  by  a  special  case, 
and  that  the  alleged  audit  was  made  under  a 
misconception  of  the  judgment,  which  the  audi- 
tors erroneously  understood  to  decide  that  the 
plaintiff  was  entitled  to  such  fees,  whereas  the 
decision  was  to  the  contrary  : — Held,  alhrming 
the  judgment  of  Cameron,  J.,  plea  good,  for  that 
the  facts  stated  thewin  would  constitute  a  good 
tlefence  to  the  action,  because  it  appeared  that 
the  fees  had  not  been  duly  audited,  and  this  was 
a  pre-requisite  to  the  plaintiff's  right  to  recover. 
Reynolds  v.  The  Corporation  of  the  County  of 
Ontario,  30  C   P.  14. 

See  also  JJay  v.  Drake,  8  P.  K.  120 ;  The 
Dominion  Ty/ie  Fonndimj  Co.  v.  Naijle,  8  P.  K. 
174  :  McKdlar  v.  Henderson,  27  Chy.  181. 


SHIP. 

.^ee  Maritime  Court. 


Held,  that  a  master  may,  among  other  duties, 
delegate  to  a  superintendent  or  foreman  the  duty 
of  selecting  fellow  workmen  or  servants,  and 
that  in  such  a  case  the  master's  obligation  is 
limited  to  the  exercise  of  reasonable  care  in 
selecting  a  competent  person  for  such  purpose. 
Wilvon  V.  Hume  et  al.,  30  C.  P.  542. 

In  an  action  against  defendants,  the  owners 
of  a  vessel,  for  employing  incompetent  sailors, 
whereby  an  accident  happened  to  the  plaintitl', 
it  appeared  that  the  duty  of  hiring  the  sailors 
had  been  delegated  by  the  owners  to  the  captnin, 
a  competent  person  for  such  purpose,  and  that 
he  had  hired  the  men  in  question  : — Held,  that 
defendants  were  not  liable.    Jb. 

See  also  Bum  v.  Oifford  et  al.,  8  P.  K.  44; 
Oeorgian  Bay  Transportation  Co.  v.  Fisher,  27 
Chy.  346. 


substituted  therefor.  In  November  of  18(1 
when  the  original  agreement  was  entered  inl 
R.,  who  held  two  mortgages  on  the  land 
(juestion,  thought  he  had  obtained  an  absdhi 
title  thereto,  by  proceedings  in  a  forechisu 
suit  on  these  mortgages.  It  afterwards,  lio 
ever,  appeared  that  long  prior  to  the  first 
these  mortgages  held  by  R.,  the  mortgngi 
T.  H.  had,  by  a  voluntary  deed,  coiiveyeil 
acres  of  the  land  to  his  son,  E.  H.  Subseijiienl 
to  the  first  mortgage  to  R.,  but  prif)r  to  t 
second  mortgage,  E.  H.  mortgaged  the  ."iO  acr 
to  one  A.  E.  H.  was  not  made  a  party  to  t 
foreclosure  suit,  but  A.  was  served  witli  iioti 
of  the  procediiiL's  in  the  Master's  office,  iviid  n 
having  appeared  he  and  the  mortgagor  wcie  ( 
clared  foreclosed.  Soon  after  the  above  ngrt 
ment  for  sale  in  September,  18(5(5,  H.  Hied  a  li 
against  T.  H.,  E.  H.,  ond  A.  for  the  foreelnsu 
of  his  two  mortgages  against  all  these  defeiidai 
when  a  <lecree  was  made  declaring  the  detd 
E.  H.  to  be  void  against  R. ,  and  that  A.  's  hki; 
gage  was  subject  to  the  (irst  mortgage,  l)ut  li 
priorty  over  the  second  mortgage  held  liy  \ 
and  he  was  directed  to  pay  into  court  a  certa 
surn  as  the  price  of  redemption,  wiiieh  paynvj 
was  made  at  the  appointed  time.  It  aiijiuar 
that  the  plaintiff  hail  actual  notice  of  K.  H 
outstanding  equity  of  redemption  before  1 
made  any  improvements ;  and  tliat  he  iiiai 
them  in  reliance  upon  R,  holding  liim  harmles 
—  Held  affirming  the  decree  of  Pi'oudfoot,  V.  ( 
that  the  plaintiff  was  not  entitled  to  a  deer 
for  specific  performance  against  the  represent 
tives  of  li.,  as  tliey  had  no  power  to  convey,  n 
against  A.,  because  there  was  no  privity  Ijitwn 
him  and  the  plaintiff,  .vnd  no  eciuity  to  niako  hi 
bound  by  the  agreement.  Held,  also,  that  tl 
plaintiff  was  not  entitled  to  a  lien  on  tliu  I.ii 
for  his  improvements.  Held,  also,  that  t 
plaintiff  had  not  accjuired  any  rights  by  vir 
of  the  Statute  of  Limitations,  inasmuch  as 
possession  was  that  of  a  tenant  and  was  not 
elusive  of  the  mortgagor.  RuhsiII  v.  Rumuiii 
3  App.  R.  635. 

Sale  of  stock — Deficiency  in  number  of  shai 
— Effect  on  vendor's  right  to  specific  perfor 
ance.     See  Canada  Life  Ass.  Co.   v.   Tlu 
General  Manufacttirimj  Co.,    26  Cliy.    477, 
4382. 

Bill  for  specific  performance  of  award,  for  la 
taken  for  railway — Excessive  amount  awanieii 
How  far  a  defence.  See  Norndl  v.  Caua 
Southern  R.  W.  Co.,  5  App.  R.  13. 

See  Po^cell  v.  Peck— Peck  v.  Powell,  •2i}(:\ 
i  322,  p.  4659. 

I      See  also  Longhead  v.  Stublix,  27   Chy.  3) 
Qraham  v.  Stephens,  27  Chy.  434. 


/' 


SPECIFIC  PERFORMANCE. 

The  bill  was  filed  to  enforce  specific  perform- 
ance of  an  agreement  to  sell  certain  laud,  made 
by  one  R.,  since  deceased.  The  original  agree- 
ment was  cancelled,  and  on  the  22nd  of  May, 
1866,  another  agreement  for  sale,  contained  in  a 
lease  of  the  land  from  R  to  the  plaintiffs,  was 


STATUTES. 
I.  General  Rules  OF  CoNSTRDiTioN,  47 
II,  Rkpealinr  OR  Disallowance,  4713, 

III.  Imperative  and  Directory,  4714 

IV.  Prospective  and  Retrospective,  4"lf" 
V.  Pleadincj,  4714. 
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Co.,   2G  Chy.    477,  P- 


I.  General  Rules  of  Constrvotion. 

In  construing  an  obscure  clause  in  an  Act  of 
Parliament,  the  court  may  look  at  the  title  for 
assistance.  Greene  v.  Proi<incutl  Ins,  Co.,  4  App. 
R.  521. 

The  headings  of  a  statute  may  be  referred  to, 
to  assist  the  construction  uf  ambiguous  provi- 
(iouB.     Donbj  v.  Hobnwood,  4  App.  R,  555. 

II.  Kevkalino  or  Disallowance. 

Held,  tliat  the  special  ri^'hts  and  privileges 
conferred  on  the  St.  Catharines,  Thorold,  and 
Suspension  Bridge  Road  Company,  who  had  con- 
structed tlieir  road  over  what  had  previously 
been  a  highway,  under  12  Vict.  c.  84,  8.  22,  did 
not  take  away  the  general  powers  possessed  by 
the  uiunicipalities  through  wliich  it  passed,  as  to 
the  removal  of  obstructions.  Jieyina  v.  Darin, 
24  C.  P.  575. 


(Ic  performance  of  award,  forlandj 
iv^Kxcessive  amount  awaroed-l 

fLce.     See   Normll  v.    C..,. 

Co.,  5  App.  i^-  i^- 


tKjhead   v 


Stuhbx,  27   Chy.  381 


III.  Imperative  and  Directory. 


Per  Harrison,  C.J.,  the  words  "  may  convey," 
30  Vict.  c.  48,  8.  42(>,    is  compulsory.     Cam- 


Wait,  3  App.  R.  175. 


Semble,  that  the  evidence  in  this  case  shewed 
that  the  redemption  money  had  been  paid,  and 
within  the  three  years  recpiired  by  13  &  14  Vict. 
c,  07,  namely,  by  (ith  Marcli,  1855,  and  that 
although  this  was  after  the  repeal  of  that  act, 
yet  under  2!)  ^'ict.  c.  2(5,  tlie  payment  was  made 
good.    McJJotiyall  v.  McMillan,  25  C.  1'.  75. 

The  prisoners  were  indicted  under  sec,  147 
of  the  Insolvent  Act,  1869,  for  having,  within 
three  months  preceding  the  execution  of  an 
assigniuent  in  inst)lvency,  pawned,  pledged,  and 
disposed  of,  otherwise  than  in  the  way  of  trade, 
certain  goods  which   had  remained   unpaid  for 

i  during  tue  said  three  months.  The  indictment 
was  found  on  the  23rd  October,  but  the  inform- 

I  atiou  had  been  laid  and  the  prisoners  arrested 

:  ijefore  1st  September,  when  the  Insolvent  Act 
of  1875  came  into  force.  By  sec.  149  of  the  act 
of  1875,  the  act  of  1869  was  repealed,  but  there 
was  a  saving  tdause  as  regards  proceedings  com- 
menced and  pending  thereunder,  and  as  regards  | 

I  all  contracts,  acts,   matters,   and   things   made 


m 

erou  V 

Where  a  township  treasurer  had  neglected  to 
furnish  the  clerk  of  the  municipality  witli  a  list 
of  lands  liable  to  sale  for  taxes,  and'  no  suuli  list 
or  copy  thereof  was  delivered  to  the  assessor  as 
provided  by  s.  108  of  |{.  S.  (»..  e.  180,  the  court 
set  the  sale  aside.  McKai/  v.  Fery^on,  26  Chy. 
236. 

By  sec.  128  of  the  Assessment  Act,  ,S2  Vict.  c. 
36,  ().,  the  warden  is  required  to  return  one  of  the 
lists  of  the  lands  to  be  sold  for  taxes  transmitted 
to  him,  &c.,  to  the  treasurer,  with  a  warrant 
thereto  annexed,  under  the  hand  of  the  warden 
and  seal  of  the  county,  &c. : — Held,  that  the 
section  was  merely  directory,  and  was  sutiiciently 
complied  with  by  the  list  being  embodied  in  the 
!  warrant,  instead  of  l)eing  annexed  thereto. 
Church  V.  Fenton,  28  C.  P.  384.  See  S.  C,  4 
App.  R.  159. 


See  .St.  Michaein  Cullei/f 
520,  p.  2972  ;  Mitchell  v. 
N.  S.  56,  p.  4445  ;  Hhaw 
App.  R.  371,  p.  4613. 


.  4V  'rrick,  1 
Mi.i/iolland, 


App.  R. 
14  L.  J. 


Crawford  et  al.,  4 


IV.  Prospective  and  Retrospective. 

29  Vict.  c.  24,  s.  57 — Retrospective  operation 
of — Tax  sale.  See  Joyies  v.  Coirden  et  al.,  34  Q. 
B.  345,  p.  3270  ;  atfirmed,  36  Q.  B.  495. 

Qurere,  whether  the  39  Vict.  c.  28,  s.  5,  ()., 
applies  in  any  case  to  references  entered  into 
before  its  passage.  Naijle  v.  Latour,  27  C.  P. 
1.37. 

Semble,  that  sec.  26  of  R.  S.  ().  c.  38  renuir- 
ing  notice  of  appeal  within  one  month  from  the 
judgment  complained  of,  would  not  apply  where 


a,ul  done  before  such  repeal,  to  which  the  said  !  f'^*  j"<lginent  had   been  pronounced  betWe  the 


henn,  27  Chy.  434. 


STATUTES. 
T.  RULES  ov  CossTRU.rioN,  4;!: 
,ij,o  OR  Disallowance,  4713. 
TivE  AND  Directory,  4714. 

riVEANDRBrR09PECTIVE,4IU| 


I  act  of  1869  would  have  applied  : — Held,  that  the 
1  prosecution  as  well  as  the  otfunce  came  within 
I  this  saving  clause,  the  laying  of  the  information 
j  being  the  cominenceinent  of  the  prosecution, 
[while  the  said  disposal  was  ;<  contract,  Ac,  done 
Ikfore  such  repeal.  lieijina  v.  Kerr,  et  al,  26  C, 
11'.  214. 

To  an  action  on  a  foreign  judgment  commenced 
Iprevious  to  the  repeal  by  39  Vict.  c.  7,  O.,  of 
|'23  Vict.  c.  24  s.  1 ,  (which  allowed  the  defen- 
IJant  to  set  up  to  the  action  on  the  judgment 
|»ny  defence  which  was  or  might  have  been  set 
lup  to  the  original  suit)  the  defendant  after  the 
Ipassing  of  the  repealing  act  pleaded  several  pleas 
letting  up  such  defences  : — Held,  reversing  the 
Ijudgiueiit  of  the  C.  P.  that  they  couhl  be 
ladeu,  as  the  right  to  plead  was  an  "  exist- 
ing right"  within  the  meaning  of  section  6,  sub- 
.  4of  the  Interpretation  Act,  31  Vict.  c.  1,  O. 
\r  V.  Vail,  4  App.  R.  267. 

As  to  the  eflfect  of  the  repeal  of  the  Insolvent 
lict  of  1875.     See  Coojier  v.  Kirkpatrick,  8  P.  R. 

lis. 

ee  Campbell  v.  Northern  R.  W.  Co.,  26  Chy. 
,  p.  4695. 

J  See  also,  in  Re  Brock  and  the  Corporation  of 
foronto,  45  Q.  B.  53.. 


coming  into  f)]jeration   of    the   Act.       Rone   v. 
Hirkey,  7  P.  R.  .390.— Chj'.  (,;hanib.— Spragge. 

See  also  McCallum  v.  MrCalhiiu,  2  L.  J.  211, 
p.  1 194  ;  in  re  McKeirJc  and  llitun,  6  P.  U.  323, 
p.  4443  ;  Re  the  Tw)  "  Kate  Mufatt,"  15  L.  J.  >'. 
S.  284,  p.  4616  ;  Cameron  et  lu:  v.  (('(((V,  3  App. 
R.  175,  p.  4004;  Harris  \:  Prentitset  al.  —  Pren- 
ti.t.s  v.  Peck,  .30  C.  P.  484,  p.  4(i0o  ;  /ler  v.  Elliott 
et  al.,  32  Q.  B.  4.34,  p.  71;  Allen  v.  Edinhitryh 
Life  Ans.  Co.,  25  Chy.  306,  p.  4451. 


V.  Pleadin'j. 

Upon  a  covenant  to  p.^y  interest  at  10  per  cent, 
made  while  the  16  Vict.  c.  80,  was  in  force,  and 
before  the  22  Vict  c.  85  : — Held,  that,  the  court 
being  bound  to  notice  the  statute,  no  more  than 
six  per  cent,  could  be  recovered,  although  non 
est  factum  only  had  been  pleaded.  Girdlentone 
V.  O'Reilly.  21  Q.  B.  409. 

Held,  reversing  S.  C,  25  Chy.  463,  p. 
3669,  that  the  demurring  defen<lants  were  not 
restricted  to  the  statements  in  the  bill  of  the 
acts  under  which  the  company  was  incorporated, 
but  that  they  could  refer  to  the  statutes  as 
printed  in  the'statute  book.  Kiely  v.  Kiely  et  al., 
3  App.  R.  438. 
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STREET  RAILWAYS. 

Toronto  Street  Railway  Co. — Election  of  diroc- 
tori.  See  Kielii  v.  Kieli/  et  uL,  3  App.  R,  438,  p. 
4386. 

Sec  k'flli/  V.  Ottmm  Slrret  H.  W.  Co.,  3  App. 
1{.  6](>,  p.  4(;or). 

See  also  A'lV/y  v.  -Vj/ij/M,  27  t'hy.  220. 


SUNDAY. 
'SVc  Time  (Comittation  of). 

SURVEY'. 
•S'ce  Deed. 


TAVERNS  AND  SHOPS. 

1 .  LEm.SLATIVK A ITIIOHITY— .SVeCoN.STITl'TIONAL 

Law,  p.  43G2. 

Married  wonuin  lessee — Sale  by  husband  with- 
out license — Li'ibility  to  uunviution.  See  Reijina 
I.  CaiiipMl,  S  l*.  R.  5f). 

See  Reijiiia  v.  Trmvlei/,  45  Q.  R.  230. 

See  also  7Vi»;  Mai/oi;  ttr.,  of  Fre<lerkktoH  v. 
I%e  ^HfeH,  3  Sup.  Ct.  R.  505. 


TEMPERANCE   ACTS   OF    1864  AND  1878.  ! 

Notice  to  the  Collector  of  Inland  Revenue  of 
the  passing  of  a  by-law  under  the  Act : — Held,  I 
sufficient,  and  that  the  by-law  was  in  force,  not-  { 
withstanding  that  the  Inspector  of  Liciiusea  had 
not  been  notified  under  II.   S.  0.  c.   182,  8.  8.  ' 
Regina  v.  Roddy,  44  Q.  B.  605.  i 

An  affidavit  was  allowed  to  be  used,  after  con- ' 
viction,  to  prove  proper  notices  to  the  Inspector  \ 
of  Inland  Revenue,  and  to  support  the  convic- 1 
tion.     76. 

The  omission  to  endorse  upon  the  notice  of 
passing  of    the   by-law  the    certificates  under  I 
sec.  6  and  sub-sees,  of  the  act  of  1864  : — Held,  i 
immaterial,  and  that  copies  of  such  certificates  j 
were  sufficient,  objection  to  the  same  not  appear-  j 
ing  to  have  been  taken  before  the  police  magis-  \ 
trate  ;  .iiid  although  the  by-law  was  then  put  in 
issue,  objections  to  proof  of  the  same  were  over- 
ruled on  the  ground  that  the  objections  were 
not  urged  before  the  police  magistrate  and  the 
defects  pointed  out,   and  that  they  were  of  a 
technical  nature,  and  if  taken  might  have  been 
cured.    Armour,  J.,  diss.     lb. 

Held,  also.  Armour,  J.,  diss.,  that  the  state- 
ment of  there  being  seven  distinct  offences  and 
only  one  whole  fine  or  penalty  for  the  whole, 
and  the  omission  to  negative  the  exceptions  in 
the  enacting  clauses,  were  not  fatal  to  the  con- 
viction under  the  Temperance  Act.  The  by-law 
being  held  to  have  been  proved,  and  the  form  of 
conviction  not  being  defective — Held,  that  the 
application  to  quash  the  conviction  must  fail.  lb. 

See  License  Commimoners  of  Prince  Edward  v. 
County  of  Prince  Edward,  26  Chy.  452,  p.  4362. 


See  also   'Hip  Ma)ior,   <tc.,  of  Frrdericklrm  \ 
The  (Jiieen,  3  Sup.  (it.  R.  605. 


TENDER. 

See  Toheijet  al.  v.  tVitxon  H  al.,  43  Q,  B.  '.'Sf 
p.  4242;  Conn  v.  Tlif.  Aferckanl*'  lianku/CuiiwU 
30  C.  P.  380.  p.  4308. 


TIMBER. 

A  bill  was  filed  in  Jroapect  to  certain  timlji 
limits  by  two  of  tlie  deviHees  and  Uigutei^H  ni  th 
original  licensee  thereof ;  -  Held,  tliat  tlic  an: 
ought  to  be  by  the  personal  represoiitativtrt,  an 
a  demurrer  to  the  lull,  on  the  ground  tl)it  itwa 
not  so  constituted,  was  allowed.  Jii  niifl  \ 
O'Menra,  15  Chy.  39fi. 

Action  for  work  and  labour  in  otittiiig  an 
sawing  timber  for  defendantH  -Ki|uitalili'  plea 
false  representation  by  plaintitl'aH  to  his  titit  t 
the  land  on  which  the  timber  was  cut,  whcrelr 
defendant  was  induced  to  piirclmso  sail  I  land 
and  suffered  loss  exceeding  plaintiff's  cliiiii,  &c 
See  Lapp  v.  Fimlbrook  et  al.,  24  < '.  I'.  '2'M,  ^ 
1.564;  (leorgian  liai/  Lumber  do,  v.  Thomjimm 
ai,  .S5Q.  B,  64,  p.  533. 

Agreement  to  procure  and  s.iw  lumber  for  de 
fendant — Loss  by  fire — Delay  in  delivery  I.ja 
bility.  See  Pew  v.  Lawreiire,  27  C.  I'.  40'.',  i 
3356. 

Held,  on  appeal  from  the  (,'ourt  of  Api)eal,  (2 
C.  P.  293,  p.  3746,)  that  the  truccouatruotiiinu 
the  contract  was,  that  W.  sold  and  granted  to  C 
permission  to  enter  upon  his  lot,  and  cut  all  tli 
"good  and  merchantable  timber  there  ginwin, 
suitable  for  his  purpose,"  and  not  merely  "  tirs 
class  timber  :  "  that  there  was  more  than  sutti 
cient  "good  merchantable  timber"  still  remaii 
ing  on  the  lot  to  cover  the  balance  of  the  3 
and  that  there  was  no  evidence  to  sliew  tliat 
contract  had  been  rescinded.  Clarke  v.  IV/iih 
Sup.  Ct.  R.  309. 
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iTIME  (COMPUTATION  OF.) 

See  Barrett  v.  MercJiants'  Hank,  26  Cliv.  40! 
p.  4593. 


TITLE. 
See  Sale  of  Lank  by  Order  or  the  Cdvui. 


TORONTO  (CITY  OF.) 

See  In  re  Brock  and  the  Corporation  ofthf  Cii 
of  Toronto,  45  Q.  B.  53. 


TRAPDOOR. 

Negligence  in  leaving  open  in  Telegraph  offi 
— Action  for  death  caused  thereby.  See  iMi 
V.  The  Montreal  Telegraph  Co.,  3  App.  R.  62 
5.  C.  42  Q.  B.  577,  p.  4641. 
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in  'resix-'ot  to  certain  tiinlier 
8  (Icviaees  and  lugatucH  of  tlie 
lereof  :  Held,  that  tin-  suit 
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was  allowed.  Ji'iiwt  v, 
390. 
I  and  Ulxiur  iu  outting  ami 

defendants  -Kiiuitalile  iilea, 
iil)y  plaintiff  an  to  lii«  titl.;  to 

th'o  timber  waa  cut,  wlicrcliy 
dnced  to  ;)urcliaso  said  laud, 
Youodiiiij  plaintiff's  claim,  &o, 
k-ooketal.,2Ail.y.'r.V.Kv^ 
01/  Lumbei-  do.  v.  Vhomjmnul 
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,roenro  and  saw  lumber  funle- 
r  tire -Uelay  in  delivery    l.i,v 

V.  Lau-rtnce,  27  <■'■  !'•  •«*>••;-  !'• 

d  from  the  Court  of  Appeal,  (28 
6  )  that  the  trueciniHtruotioiiuf 
that  W.  sold  and  granted  to  C, 
ter  upon  his  lot,  and  cut  all  tbe 
Ihantable  timber  there  yvdwing  I 
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,hat  there  was  more  than  sutfi. 
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Men-hants'  Bank,  20  Cliy.  409, 


TITLE. 
A.si>  BY  Order  of  the  Coi  i;t. 


lONTO  (CITY  OF.) 

ck  and  the  Corporation  of  tyCdA 

B.  53. 


TRAPDOOR. 
I  leaving  open  iu  Telegraph  officel 
la  hcaxfsecf  thereby.     See  /»;; 
I  Telegraph  Co.,  3  App.  K.  t,.^| 
77,  p.  4641. 


TRESPASS. 

I.    To  I'EHHONAL  ProPEHTY. 

1.  Seizure  nmler  Execution, 

(a)   lAuhilily  (if  Attorney,  4717. 

2.  Damages,  4717. 

3.  Sei<eral  DeffmlanlH  -Miidenne  qf  Joint 

TreMjiaM,  4717. 

II.  Assault,  4717. 

I.  To  Pkrsonai,  Property. 

1,  Seizure  under  Execution. 

(a)  Liability  of  Attorney. 

Defendant,  a  division  court  bailiff,  refused  on 
liemand  to  give  up  the  goods  to  the  plaintiffs 
uutil  he  siiould  consult  the  attorney,  who  told 
him  to  use  his  own  judgment :— Held,  that  this 
ilid  not  make  the  attorney  a  wrongdoer,  and 
answerable  for  the  bailiff's  conduct.  Stewart  v. 
Cowan  etal.,  40  Q.  B.  340. 

2.  Damaijen. 

Pefeiidants,  division' court  bailiffs,  were  sued 
1  ior  selling  under  executions  a  horse  which  the 

the  plaintiff  claimed  as  exempt  under  23  Vict. 
The  horse  was  sold  for  §47. 50  ;  but  the 
I  jihiintiff  swore  that  it  was  worth  8120,  and  the 
I  nurciiasur  swore  that  he  c(msidered  it  worth  !}90  : 

Held,  reversing  the  judgment  of  the  County 
I  Court,  that  the  value  of  the  horse  was  to  be  deter- 
j  mined  upon  the  whole  evidence,  and  not  only  by 
Ithe  price  it  brought  at  the  sale.  Mc Martin  v. 
\Uiirlburt  et  al.,  2  App.  R.  146. 

Cliattel  mortgage — Sale  to  plaintiff  by  niort- 
Ijagfirnf  horse  mortgaged,  with  the  verbal  consent 
I iif  mortgagee — Seizure  by  mortgagee  and  deten- 
Itiun  for  four  days  before  returning  it : — Held, 
Idainagea  recoverable  for  the  detention  only,  not 
Ithe  value  of  the  horse.  See  Loucks  v.  JlcSloi/, 
129  C.  P.  54,  p.  4341. 

3.  Several  Defendants — Evidence  of  Joint 
Trespass. 

yuiere,  whether,  upon  the  evidence  set   out 
lintlie  report,   the  plaintiff  could  have  recovered 
igainst  defendants,  five  execution  creditors,  .and 
bailiff,  as   for  a  joint   trespass  or  conver- 
I.    O'Callayhan  v.  Cowan  etnl.,  41  Q.  B.  272. 

II.  Assault. 

In  au  action  for  assault  brought  by  a  married 
jroman,  the  coverture,  if  not  pleaded,  forms  no 
riiund  of  objection  to  the  verdict.  Soules  v. 
km,  39  y.  B.  337. 
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is  for   uulii|uidattid  damai{(!M   aKaiimt  a  i'or 
tion.     Sellrs  V.  (I'rdiiil    Trniik  It.    \V.  Co., 
.1.  N.  S.  li»9.— C.  l..(:iiamb.-    Kulti.n,  (,'.  <\ 
See  Morris  \.  City  of  Ottawa,  13  L.  .1.  N.  S. 

The  withdrawal  of  ii  juror  at  the  trial 
eludes  tlie  suit,  ami  diti'nnines  tliti  wlmlu  c 
of  action,  flake  v.  Clitji/i,  H  V.  It.  02.  ( 
(Jh»mb.     Diiltou,  C.  C.  .f  /• 

See   also   McLaren  v.    Mi't'iioii),  H  P.  K 
Hyde  v.  Casnieti:  8  P.  K.  137. 

See  also  ",huv,"  1!!.,  y.  1366. 

II.     MiSCF.I.I.ASKOIS    CVSEH. 

Observations  on  the  duty  of  couiihuI  wlioii  dis- 
satistiud  witii  the  ruling  of  the  judgo  at  Nini 
I'rius.  Parsons  v.  The  (Jueen  Ins.  Co.,  41!  <i.  B. 
271. 

Compnuniso  at  trial  by  counsel  -Dissent  of 
client  -  -  Right  to  repudiate  liefore  viTiliul. 
See  liroirii  v.  lilu-kirfU,  2()  (".  I".  43,  ]).  4309. 

Issue  from  County  tn  Supi.riiir  < 'durt,  under 
K.  S.  O.  c.  4it,  s.  12,  to  try  whether  conveyance 
frautlulent  -Trial  of  New  trial.  f>in^  Merchants 
Bank  v.   lirooker,  8  1*.  R.  133. 
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TRIAL. 
I.  Trial  without  a  Jury,  4717. 

j  II.  Miscellaneous  Cases,  4718. 

I.  Trial  without  a  Jury. 

I  In  general  a  jury  notice  will  be  struck  out  on 
p  application  of  the  defendants  when  the  claim 


TRINITY  ti:i!:m. 

Huhl,  that  an  aii]ilii'atioii  to  set  aside  an 
award  made  under  ».  4.")0,  I!.  S.  (.).,  e.  174,  and 
published  before  Trinity  Teriii,  1877,  was  too 
late  on  tlie  2tith  No\uinber  fullowint,',  though  the 
full  court  did  not  sit  in  Trinity  'i'eriii.  Sinrart 
V.  Beat  tie,  .37  Q.  R.  .138. 

An  award  made  under  s.  I  HOC.  8.  U.  C.  c.  22, 
before  Trinity  Term,  must  bo  moved  against 
within  tlie  first  four  days  of  that  term,  even 
though  the  full  court  may  not  sit,  as  tiic  motioii 
can  be  made  to  fi  sinylo  jud^o  within  the  same 
period.      Wilson  v.  /{irhan/snii,  43  i).   B.  30."). 

Held,  affirming  the  judgniciit  of  the  Common 
Pleas,  (29  C.  P.  347,  p.  3820,)  tiiat  when  the  e(mrt 
has  dispensed  witii  sittings  during  Trinity  Term, 
motions  for  new  trials  in  cases  tried  at  the  Sum- 
mer Assizes  at  Toronto,  need  not  l)e  made  within 
the  first  four  days  of  that  term,  since  under  sec. 
13  of •  R.  S.  ().,  c.  39,  such  a  motion  may  be 
made  at  any  time  during  vacation  (which  in- 
cludes Trinity  Term)  to  a  single  judge  sitting  for 
the  court.  But  if  a  party  delays  to  move  till 
after  the  fourth  day  of  Trinity  Term,  he  runs 
the  risk  of  judgment  being  entered,  (which  may 
be  done  on  the  (iftii  day  ot  that  term)  and  if 
judgment  is  entered  then  ho  is  precluded  from 
moving.  Per  Burtcui,  .1.  A. — Under  H.  S.  O.,  c. 
50,8.  284,  the  court  has  no  power  to  entertain 
such  motions  after  the  expiration  of  the  four 
days  mentioned  therein.  Senible,  per  Patterson, 
J.  A.,  that,  notwithstanding  that  section,  the 
court  still  possesses  a  discretionary  power  in 
such  cases.     Rooney  v.  Hooney,  4  App.  R.  255. 
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TROVER. 

Held,  that,  umler  the  evidence  set  (mt  in  this 
case,  there  was  ample  evidence  of  a  joint  con- 
version. See  Mason  v.  Bickle  et  al.,  2  App.  R.291. 


4710 


TRUSTH  ANU  TKUSTEES. 
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St'u  OMh  ,t  a!.  V.  Pomiiinii  lliiiik,  HO  ( '.  1'.  3fl. 
p.  4:j;n  ;  n'Cnllii,ili,iu  v.  r'nicin,  41  {).  H.  'JT'J, 
|).  44 »r. ;  AoH./lv.  V.  A/iSI<„/,  '.".I  ( '.  1'.  M,  i>.  4;MI  ; 
IliinU,,!,  V.  I'iidmy,  44  Q.   11.  5{)l»,  p.  4i>\):i 

•S«o  aim)  ('nek'ltiirn  v.  SylvtmUr  el  ul.,  27  C  1'. 
34;   7'(////f)c  %'.  .|i/(/m,  8  V.  H.  (10. 


TKUST.S  AND  TKU.STEKS. 

I.    t'HKATID.N  OK  Tki'STH,  4710. 
II.   TlUrnTEKS. 

1.  Appoiiihiifii/ 1)/ Xi-ii'  Tri<s/ey.i,  47l!(. 

2.  ('niiii'i  iiMitHdii  II  III  AUiiiriiii.-i',  4720. 
•  3.   Lkihiliti/  of  TniKlii-n,  4720. 

4.  Power  to  Sell  or  Morlijiuji ,  4720. 
B.   Inreiitment  of  Mmieij,  4720. 

III.  Cestui  guE  Tbist,  4720. 

IV.  Sktoit  «v  and  Ac.AiN.sr— &«  SEX-orr. 

I.  Ckeation  of  Trusts. 

See  Ifinilirn  it  ol.  V.  lirnoke',  4.1  ().  B.  fiOO  ;  p. 
4144;  Kerr  v.  lieail,  2.1  Chy.  .Vi.') ;  p.  44.SI  ; 
Tmilor  V.  ir.(Wyc;</;/r',  2Sup.  Ct.  K.  (JUJ,  p.  4()78  ; 
Domjall  V.  />»o(((/((//,  20  Chy.  401,  p.  4()H3. 

See  ftlno  SeatoH  v.  Luiun'i/,  27  f'hy.  1(59;  CVtm- 
fco/i  V.  i'iiw/,hi!l,  27  Chy-  307;  I'ltrkhiir.it  v. 
Roil,  27  C'liy.  3(il  ;  KUhourn  v.  Arnold,  27  Cliy. 
42'j. 

II.  Tkustees. 

1.   A ppolidmcnt  of  New  Trustees. 

T.  C.  K.,  l.y  a  det'd  of  7th  April,  1870,  coii- 
vfvetl  lamls  to  two  trnstci's  to  and  for  the  sole 
and  al)Hohite  use  of  liis  wife,  ('.  K.  K.,  for  and 
during  the  term  of  her  natural  life,  to  an<l  for 
her  own  separate  use  and  ))enetit,  or  for  the  use 
of  8Ui;li  person  or  persons,  and  for  such  estates 
and  interests  us  she,  notwithstanding  her  cover- 
ture, should  l)y  any  died  iir  writitiy  under  lier 
hand  and  seal,  or  by  her  last  will,  api>oint.  By 
a  deed  niado  two  years  afttu'wards,  '\.  ('.  K.  con- 
veyed other  lands  to  the  same  trustees,  upon  the 
same  trusts  as  were  set  forth  in  the  former  deed. 
One  of  the  trustees  having  died,  and  the  other 
having  rcnui.ed  from  this  province,  V.  E.  K., 
professing  to  be  acting  in  pursuance  of  the  j)ower 
coutained  in  the  first  mentioned  deed,  by  a  deed 
made  in  1877,  appointed  tlie  plaintiHs  trustees 
of  the  lands,  to  luud  uiiou  the  trusts  of  the  deed 
of  1870.  By  a  <leed  poll  made  in  .luly,  1878, 
C.  E.  K.,  after  recitnig  these  several  convey- 
ances, appointed  the  several  premises  upon  trust 
to  permit  C  E.  K.  to  use,  &c. ,  the  said  hands 
for  life,  or  until  she  shouhl  require  the  trustees 
to  sell,  and  after  her  death,  without  such  requi- 
sition to  sell,  to  permit  T.  C.  K.  to  use  and 
enjoy  the  same  premi.'^es  for  his  life,  and  on  his 
request  to  sell,  &c.,  and  upon  the  death  of  T. 
C.  K.  and  C.  E.  K.  upon  trust  tor  their  children 
ill  such  pi'oportions  as  C.  E.  K.  should  appoint, 
&c.  T.  C.  K.  died  : — Held,  that  the  power  in 
the  deed  of  1870  to  appoint  new  trustees  w.j  a 
trust,  and  as  such  incorporated  by  reference  in 
the  deed  of  1872  ;  and  that  under  these  coii7*iy- 
ances  the  plaintiffs  could,  on  the  request  of  C  >1 


K.,  make  a  gooil  title  to  the  lands  in  qiumticii 
fee.  Liieii.i  v.  Tlif  Hiiiiiillun  Ileal  Eilille  .1,. 
riiilinn,  2(i  Chy.  .184. 

The  nukiincr  in  which  dcecls  had  been  dr.i 
was  HUch  as  to  invito  iixpiiry  as  to  the  pii\(.'r 
truRtees  to  convey  ;  ami,  tliiTefure,  altlmugli  i 
court  had  not  any  il<>id>t  <it'  the  clleot  and  npi 
tion  of  the  conveyances,  no  costs  were  giviu 
uither  iiarty,  on  an  investigation  of  tith;  iiin 
the  Vendor  and  Purchaser's  Act.      Ih. 

Under  the  .Act  rcHpecting  Keligious  Insti 
tions,  3(1  Vict.  c.  \:\r},  O.  See  hiji'  .1  ,il, 
MackeiiMoii,  el  al.,  40  il  B.  388,  p.  43.''>ti. 


2.   CompeiiHiUhiH  mill  Alliiii'iiiii'i; 
So«8  Hi'  lierkileijH  TriiHiM,  8  1'.  I!.  103. 

8.   Linhllitii  of  Triiiilei'H. 

Joint  stock  company  forn»;d  under  C.  S.  C; 
63— -Liability  of  trustees  for  neglecting  to  mt 
the  report  required  by  the  a^t.  See  OhIi-i 
Boivell  el  III.,  43  C^.  B.  40,  ii.  4378. 

4.  Power  to  Sell  or  Morlijnyi', 

A  testator  possesseil  of  several  frcelinlil  ] 
perties,  each  ot  which  was  subject  to  an  iiioii 
l)ranc(i,  devised  to  a  trustee  all  and  singular 
real  estate,  and  the  rents,   issues,  Ac,  dut' m 
become  due  and  payable  to  him,   iqioii  tniai 
receive  the  same  and  therewith  pay  all  Win  p 
sonal  debts,  funeral  and  testamentary  expuini 
and   also   thereafter   from  time  to  time  [my  ,i 
discharge  therewith  all  debts,   dues,  ami  iutii 
brances  upon  his  estate.  And  after  proviiliiij;| 
payment  of  all    his    just  delits   and  the  iiici 
brances  on  his  estate,  he  made  specific  <li; 
his  lands  : — Held,  that  the  devise  in  eacii  i.'iise 
not  of  thee(|uity  of  redeinptioii  merely,  but 
all  of  the  lands  were  bound  to  contribute  tn 
paying  off  of  all  the  mortgages  ;  not  tliat 
parcel  Blir)uld  bear  its  own  burthen  ;  ami  thu 
order  to  avert  a  sale  of  one  of  the  parcels  in 
cceiling  upon  the  mortgage,   the  trustti  ^  • 
raise  by  mortgage  of  all  the  lands  a  sum  sutti 
to  pay  off  all  the  incumbrances  thereon  ;  tl 
and  profits  of  the  whole  to  constitute 
wherewith  to  pay   the    interest  ami  iiltiu: 
Ii(|uidate  the  princiiial.     Sproitlt    v.  /,'(;/« 
2(5  Chy.  .3.33. 

The  powers  of  a  trustee,   who  is  diriicte 
raise  or  to  pay  money  out  of  rents  and  pn 
to  sell  the  trust  estate  considered  and  act 
lb. 
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a     '         '         t  nf  Monrij. 
Sec  Burr.  itt,  27  Chy.  II 


III.  (  isTUi  ','iE  Tru.st. 

A  cestui  (jue  trust  ^^  il  not  be  estoppud 
objecting  to  the  amount  of  the  trust  fiiinl 
ground  of  ac(piieacence,  merely  becati.9e  .. 
not  dispute  its  correctness  while  his  intcros' 
reversionary  ;  especially  where,  as  in  this 
he  was  not  in  possession  of  ail  the  matcri.il 
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invf«ti«iiti..n  <>t   title  uihUr 
.rcliiiHuv's  Act.      1 1'. 

1T>    <)      ^"'*'   f-"'J''  '■'  '  ■  * 

.w'»  (i.  IJ.  :«H8. 1).  4:««. 


■,  r<-»«M.  H  I',  n.  io:i. 

truHtocB  for  ncKlcctmg  tn  .:,k. 
,e,l  by  tho  a._t  Si^  "./■  ,■  v 
Li.  15.  40,  i>.  43(8. 


,„•  to  Sell  of  Mortijwj': 
HH.a«.Ml  of  «ov.ral  freel.oMvr, 

t„a  trusteo  all  an.l  Hin«ular  bis  | 
the  rents,   i»»ii»^s.  'to.,  .lu.' nr  t- 
Huvvablo  t..  biui,  ui..m  t.u»u. 
e  un>l  therewith  pay  all  Ins  pu 
leral  au.l  testamentary  exiKMis.>; 

■after  fri.in  time  to  time  (mv  aii.l 
Avith  all  .lel.tH,  .lues,  aii.l  iiuul 
i«  estate.  Ami  after  l.'-';v">'"«' '^1 

hiH    jUHt  .lel.t^i   ami  the  n.omii 
estate,  lmma.lesl.ecltlea.wsvv: 
l,l,thatthe.lov.seulea.■h.a..«,,- 
;vof  reaemi.ti.mmerely,l.uu  it 
Bwerol...umlt.,coutrilmt.tuil.! 

\\\  the  mortgages  ;  not  t'^t  •^'■'^ I 
Lear  its  ..walmrthen;  ami  tlmtiJ 

8,vle.. f  one  of  th.!  parcels  111^!   I 
,„e  mortgage,    the  tniste.  s  -.h.;!.!, 

l..falltlielaml8asma..ullKK4 
'^i„c«mhraneestheie,m;th.m|U 

the   wh..le   to   constitute  .. 
l,ay   the   interest  aii-l  u  tiiuata;! 
|l„iucii.al.     Si,roaH    v.  y..V.,/.v 

of  a  trustee,  who  is  'lin'''tc''l  H 

money  out  .)f  rents  aiul  vrntit!, 

kt  estate  cousi.lcre.l  ami  acte.l  *| 


t  of  Mowy. 
yut,  n  C\\y.  \^ 

I.  ,    -iTUi  \''E  Trust. 
le  trust  ^^H   not  be  estopH '^^ 
Ihe  amount  of  the  trust  fuu'l 
liuieacence,  merely  becau so 
Is  correctness  while  his  !"t«o»t . 
t  cBPecially  where,  asintuscw 
!' p„res8ion  of  all  the  material  facti 
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ami  hiH  iiiterent  wa*  not  VBiitod.   IiiijUh  v.  HriUy, 
i!  App.  K.  4.'>3. 
Heo  DoiigiiU  v.  Uouuall,  2«  Chy.401,  p.  4«83. 


UHKS  AND  TltllSTS. 
See  Lonn  d  al.  v.  Aiuhrson,  30  V.  \\  51(5,  p.  4428 


VKKDKX 


Hoe  Tijlef  ft  III.  V.  lliHlon,  3  App.  U.  5.1,  p. 
AiVltt ;  Ihiinij  V.  Tlo-  Montnul  Tilnjroph  Co.,  3 
App.  K.  iViH,  !>.  4t>4l. 


V(U,UNTAIIV  C()NVKYAN(;K. 


The  patent  iHxiie.l  in  IH31).     Tim  patniitt'.;  .^on- 

vuyu.l  to  M.  in   the  Nain.s  year,  ami  .M.  t>)  the 

iilaintitr  in    IHliT,    which    was  never   registureil. 

USUIIY.  l)efeii.laiit  claiineil  tliroiigh  liis  wif.',    who  was 

one  of    the    c.i-heireMHes    of   the    [latcntei'.      He 

allege. 1   that   before   his    marriag.%    which    to.ik 

place  ill  N'oveniber,  IMfK!,  .she  agree. 1  verbally  to 

!  convey  it  to  him  aftei   the  marri.ige  ;  and  the 

I  (leo.l  nmler  which  he  eliinieil  was  .jxeciite.l  ami 

VAIl'VTOK  '  registere.l   in   Oot.iher,    |H(i7 ;     lieM,    that  th.' 

e.inveyam.'e   t.p   .lefeii.laiit   was   voliintaryi    ami 
t\  [laiil  valuator  is  not  liable  to  make  goo.l  any    tlieretore  .'oiil.l    n.)t   iirev.iil   by    reas.m' of   its 


See   SluiMoii  v 
Clui/i't  V,  Vhajiviuii,  27  (-' 


Kn'h,/,  7  Chy.  510,  p.  4577 
r.  22,  p.  44U0. 


loss  suHtaine.l  by  the  pers.in  employing  him,  i>y 
rt'iiHiiii  .(f  his  overvaluing  the  property,  where  he  ' 
JiaH  l>oen  led  into  making  such  over-ustiinutu  by 
the  improper  conduct  of  the  agent  of  the  em- 
[iKiyor.     iSili'i  rthorii  v.  JJiintei;  2(j  Chy.  31)0. 

( Ml  a  balance  of  evidence,   the  court  ref use.l  ,  .  . 

til  onler  a  pai.l   valuator  t.»  nmko  good  a  loss  i  patent  has  issue.l  bet'or.'  its 

sustained  by  a  party  a.lvancing  money  upon  his  j  ^'-  Aroiiclli',  29  (  .  r.  iii'll. 

curtilicatc  uf   valuation,  the  valuator  swearing 

tliut  lie  intemled  t.i  certify  the  value  at  $2,000, 

whereas,  by  the  fraud  of  the  lemler's  agent,  he 

was  iii.luced  to  certify  at  %t3,000,  notwithstand- 
ing the  alleged  agent  denied  the  charge,  and  the  , 

iilaiiitill',  who  advanced  the  money,  sworo  that 

but  for  such  certificate,  he  would  not  have  done  | 

80.     Hut  the  c.mrt,  in  c.iiiue.pienco  of  the  nogli- 

j^eiit  manner   in   which   the   valuator  had  uis-  i 

charged  his  duty,  (m  dismissing  the  bill  refused 

liiiii  his  costs.     /  li. 
The    defendant,    a  paid   valuator,    estimated 

the  value  of  certain  property  at  $4,980,  stating  ! 
iu  the  certiticate  of   value   that   he  behl   him- 

self  "responsible  to  you,"  (the  plaintiffs,)  "for  i  ^  _  ,v\'-i  t 

the  correctness  of   this  report  and  valuation."    h"'»"rV' '"V,"'*  *,'?'' *',""-'   ,/'"'''.'/ ^■•^>-^''''.  7 
which  was   enoloscl  in   a   letter   stating   "thej^-  ^'-  52.-(,liy.  <  hamb.-htepheiis,  Ii<farc. 
houses    are    unfinished,    and   my    valuation    of  i      Hy   acceptance  of  service.     See   He  Lake,  42 
J4,!IS0  is  .in  the  sujiposition  that  they  will  be  j  Q.  H.  20(),  p.  4.347. 

liniahed  in  a  manner  similar  to  those  adjoining.  !  of  objection  to  trial  witli.mt  a  jury,  by  pro- 
A  liual  inspection  shoul.l,  1  think,  be  made."  !  eoeding  with  the  defence.  Sec  Dm  mark  v.  Mc- 
The  h.msea  never  were  linishe.l  similarly  to  those  i  Conwjlnj  it  iil,,  29  C.  I",  ^)^y^,  p.  3821. 
adjoining,  nor  was  the  aefen.lant  ever  called  upon  ^  ,>f  t,,^  -^^^  of  inspection  ..f  g.io.ls  by  pur- 
to  make  any  final  or  other  inspection,  and  at  a  ,  ^^^^^^.  ^^^^  ,i„ii„„ty,„:  v.  lla/.^o/^JO  C.  V.  529, 
sulisequeiit  sale  the  property,  which  had  been  '         --  •  •' 

takeu  possession  of  by  the  mortgagees  and  al- 
lowed to  become  greatly  out  of  repair,  realized 
only  ^1,800  : — HeKl,  umler  these  circumstances, 
there  being  no  ni.ala  tides  imputable  to  the  ap- 
[iraisur,  that  he  was  not  answerable  for  the  loss 
sustained  by  the  lender.  Scotlinh  Amerkun  In- 
cntihtnt  Go,  v.  Hope,  2G  Chy.  4.30. 
See  French  v.  Shml,  24  Chy.  179,  p.  2514. 
See  also  Qowan  v.  Paton,  27  Chy.  48  ;  Moherly 
V,  Bvouks,  27  Chy.  270;  Ai/ricuUia-al  Iiivedmenl 
Co.  V.  Feileml  Bunk,  45  Q.  B.  214. 


I  pri.irity  of  registniti.ni.  I'er  (ialt,  J.  —  If  defen- 
dant hail  been  a  purchaser  tor  Vidiiiible  consi.ler- 
atioii,  he   wouM  have  be.ii  ciititli'il  to  succce.l 

I  under  the  Itegistiy  A.t  29  Vict.  c.  21,  s.  ti2,  by 
reas.m  of  such  pri.dity.  (imeiv,  per  Wilson. 
('..(.,  whether  SCO.  (i2  applies  to  .vises  where  the 

passing.      Met.'urtliii 


VOTElt.S  AND  VOTERS'  LIST. 
See  Tkmi'kiiance  Alt  1804. 

WAIVER. 

1.  On  Ai'PEai.h  fro.m  C'oNvrc'i'ios.s— .SVf  Ses.><I(>x,-<. 

A  dofen.lant  does  not  waive  his  right  to  secu- 
rity for  cists  by    tiling  his  answer,   when    the 
I  groun.la  entitling  him  to  such  an  or.ler  are  iin- 
kn.iwn  to  him  at  the  tim.j 


VENDORS  AND  PURCHASERS  ACT. 

[See  R.  S.  0.  c.  100.] 

See  Lucas  v.  77(p  Hamilton  Real  Edate  Aaso- 
[eiafioK,  26  Chy.  384,  p.  4820. 
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p.  4704. 

See  The  Corporation  of'  the  Townnhip  of  Ehlon, 
V.  The  Toronto  and  Xipinainii  Ji.  11'.  Co.,  24 Chy. 
39(!.  p.  3237. 

See  also  Lock  v.  Toild,  8  l*.  11.  GO. 


WALL. 
See  BuiLDiNo.s.  p.  4343. 


WAREHOUSEMEN  AND  WAREHOUSE 
RECEIPTS. 

I,  Warehousemen.  4723. 

II.  Warehiiise  Receipts.  4723. 

III.  Warehousing  Cargo — See  Ship. 
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WAY. 
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I.  Wahkiioijskmkn. 

Soo  ll'/V/Ho^  V.  ./(iirM,  12  Q.  B.  041,  p.  '2522. 

8oo  ii'so  Afai/v.  Tlif  Striiriti/  f-oaii  anil  Sai'iiujii' 
Co.,  45  Q.  ]\.  'lO(i. 

ir.  Wahkiioi'hk  Urckii'Ts. 

Where  wiireliousc  rocciittH  given  on  goods  are 
trmiaft'irod  to  ii  l>iiiik  iih  i-ollaterul  scourity  for 
iliscuniiitM  :  -Hold,  that  tliu  iimurLMl  liaa  still  an 
inHural)lo  inttM'uNt  in  tlio  goods.  I'l'vuoiw  v.  T/ie 
Qturii  Jim.  Co.,  2iK'.  V.  188. 


WAKKANT. 

.V((   ( 'oN.STAIII.r,. 


I\v  ."HH'ouiitiint.  to  Hottli'  ailvortisonicnt  for 
sail!  -H('(|nisit('s  nf.  Si't^  /)i'iii.v>ii  v.  Dniisoii,  3 
C'hy.  t'hanil).  .'M'.l,  p.  WT.^. 


WASTK. 

It  is  .1  (|uestion  for  the  jury  whether  tlio  tap- 
ping  of  treen  for  sugar  making  has  the  oHect  of 
destroying  the  trees,  or  of  ■'  ;  eiiing  their  life, 
or  injuring  them  for  ii.uiier  imrposcs  ;  and  if  so 
found,  a  eovenant  not  to  cut  down  timber  except 
for  the  lessee's  use,  or  for  pnriioses  of  improve- 
ment on  the  [ireniises,  will  he  l)rokon  l)y  such 
tni)ping.  The  general  ijuestiou  of  waste  dis- 
eussed.     VannMI  v.  Slihlih.  44  (,».  B.  44!). 


WATKH  ANN   WATKU  COUKSES.  \ 

In   ejectment  defend;int  el.aimctl   under  two  I 
deeds  to   1'.   and  N.   res]ieetivelv.     In  the  deed  ', 
to   I',  the  land  was  deserilK'd  as   "  commencing  i 
on  tile  verge  of  the  river  Moira  at  low  water ! 
mark  ;"  and  then,  after  describing  the  first  two 
courses,  the  tliinl  course  was  stated  to  be   "to 
the  water's  etlge  of  the  said  river  at  low  water 
mark,"   and  it  concluded,    "and  thence  down 
with  the  winding  of  the  said  river  to  the  place 
of  begiiniing  :"— Held,  th;it  the  particular  linii- 
t.ition  must'be  construeil  specilically  as  stated,  so 
that  the  land  must  be  deemed  to  extend  merely 
to  tlie  low  water  mark,  and  not  a<l  medium  tihun 
ac|na'.   Cukuian  v.  linlwrtsou  et  at.,  30  C,  P.  ()09. 

In  the  deed  to  N.,  which  was  of  the  land 
adjoining,  the  description  was;  "  Comnionoing 
at  the  north-west  corner  of  P.'s  lot,"  i.  e.,  the 
point  at  which  the  third  course  of  P.'s  grant 
terminated,  namely  the  waters  edge  of  the  river 
Moira  at  low  water  mark  ;  and  from  that  start- 
ing point,  after  describing  the  tirat  two  courses, 
the  third  course  "was,  "to  the  water's  edge  of  a 
small  inlet  or  bay  ;"  and,  after  describing  the 
fourth  courec,  namely,  "  and  thence  along  the 
water's  edge  to  the  place  of  l)eginuing,"  there 
was  added  the  following  proviso  :  "  with  the 
privilege  of  extending  any  building  or  buildings 
fifteen  feet  from  the  water's  edge,  providing  the 
same  does  not  o1>8truct  or  diminish  the  width  of 
a  small  inlet  or  bay  in  the  rear  of  said  lot  inten- 
ded for  bringing  saw  logs  therein : " — Held,  that 


tlio  efl'ect  of  the  proviso  was  to  limit  the  boiniil. 
ary  of  the  hit  strictly  to  tlie  water's  etlge  of  tlie 
small  inlet  or  bay.  A  claim  of  ixissession  set  up 
by  defendant  to  the  land  in  question  was  decided 
against  him  except  as  to  Hfteen  feet  theriMif, 
wliich  on  the  eviilenco  defendant  was  held  enti- 
tled to.      Ih, 

The  owner  of  the  b.mks  and  bod  of  a  river  (rwit 
a  navigable  one)  miiy  sever  them  and  deal  witli 
them  as  with  any  otluT  real  estate.  The  owner 
of  the  banks  of  such  a  river  made  a  tail-nice 
through  his  land  drawing  water  for  the  purposeH 
of  his  mill  from  the  river,  which  he  by  nieiiiis 
of  this  tail-race  returned  to  the  river  at  a  point 
lower  down  the  stream,  but  where  the  bed  of  tlu> 
river  was  owned  bvhim.  Subsei|uently  the  owner 
conveyed  the  laiiA  through  wliich  the  tail-r.iee 
ran  :  —  Hehl,  that  such  tail-race  could  not  be  di- 
verted, but  that  the  owner  of  the  bed  of  the  liver 
was  entitled  to  have  the  water  in  tlu!  ♦^^ail-race  dis- 
chaiged  into  the  river  at  the  point  M'here  it  ori^rj. 
nally  was  discharged.  Klliott  v.  liainl  -llainl 
V.  Elliott  ami  Slieanl,  20  C'hy.  i".4!). 

Such  a  proprietor  made  a  conveyance  of  a 
portitm  of  the  property  to  a  iimmifactiirini,' 
company,  reserving  the  "free  use  of  two  water 
courses  over  the  said  ])arcel  of  land  for  ccui. 
veying  away  the  water  from  his  grist  inill 
'  *  *  one  of  the  said  water  courses  entering 
the  said  parcel  of  land  on  the  side  next  the  gri»t 
mill  •  •  •  and  the  other  water  course  r'ln- 
ning  along  the  south  end  of  said  factory  lunl 
passing  under  the  flume,  and  being  twenty  leet 
111  width  •  •  «  with  the  exception  of  the 
space  occupied,by  piers,  or  abutments,  for  auii- 
porting  the  flume,  which,  however,  must  not  W 
so  built  as  to  obstruct  the  free  passage  of  the 
water  as  aforesaid."  It  ap\ieared  that  ,at  the 
time  of  the  conveyance  the  water  course  in 
question  atone  point  was  of  the  width  of  twelve 
feet  only  :—  Held,  that  this  did  notentitloa  ii.irty 
claiiniug  by  incsne  conveyance  from  such  proiirie. 
tor  to  have  such  water  course  of  the  widtli  (if 
twenty  feet  throughout  its  entire  length.     Ih 

See  also  StiHirdii  v.  T/if  Corporntinir  <;/'  lln 
Toini  of  liarrh;  45  Q.  B.  12;  In  re  Ih-ock  dml 
The  Corporation  of  the  <  'Hi/  <>f  Toronto,  45  t).  B 
53;  Siandli/  et  ii!.  v.  Pern/  et  al.,  3  Sup.  (.'t.  K. 
356. 


WATER  WORKS  COMMISSIONEKS. 

Heo  McBryan  it  (il.  V.  The   Water  Conimi:<mii- 
ers  fur  the  City  of  Ottawa,  40  Q.  B.  80,  p.  2(')2I 


WAY. 

I,  DEnu'ATiON,  4724. 

II.  Powers  and  Duties  of  MrNiciPAi.  Cm  n 
OILS,  4725. 

III.  Repair  of  Hkihways,  47*25. 

IV.  Bkiixies,  4728. 
V.  Miscellaneous  Cases,  4729. 

I.  Deuioation. 
See  Rat  v.  Trim,  27  Chy.  374. 
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WAY. 
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,  wuB  to  limit  the  Ixmua. 
„  the  water's  ed^e  of  tlie 
liiim  of  iioaseHsioii  net  \iii 
il  in  <iue«ti<iii  wa»  deeulnl 
to  tifteoii  feet  thercif, 
(lefentlant  wiva  held  eiiti- 

,ksan.n.e.lof  ariverdiut 
jc'vcr  tliem  ami  tleal  witli 
r  veal  estate.     The  owner 
a  vivev   niailc  a  tail-race 
inn  water  for  the  i»uri»«t'« 
ivcr,  wliieh  he  by  means 
kmI  to  thi^  river  -tt  a  ijoint 
,   Imt  where  the  beil  of  the 
„'    Siihsecnieiitlythe  owner 
rouK'h  wliieh   the  tail-r.uc 
I  tail-raee  couhl  not  lie  ill 
^vnerof  the  be.l of  the  liver 
,e  water  in  the  ^.ail-race  iUh- 
ftt  the  point  where  It  ongi- 
KUiott  V.   Bainl  -lUurd 
i'iCChy.  Mi). 

maile   a  conveyance   of  a 
„.rtv   to    a    mnnufaetiiniin 
the '"free  use  of  two  water 
,\   parcel   of   lan.l  for   .■..11. 
water    from   his    grist   null 
saiil  water  courses  entering 
1(1  oil  the  si'lo  next  the  gnst 
the  other  water  course  viii- 
th  eiul  of  aaiil  factory  and 
ume,  and  bciuK  twenty  leet 
with  the  excel.tion  ot   the 
,ii.r«,  or  abutments,  for  suji- 
vhich.  however,  must  not  h; 
ruot  the  free  imssage  o    the 
"     It  appeared  that  at  tlie 
avance   the   water  course  n. 
It  was  of  the  width  of  twelve 
liat  this  did  not  entitle  a  party 
.mvoyance  from  such  proime. 
^ater  course  of  the  width  ..t 
luiut  its  entire  length.     /'■• 
V     Thi-  Coriwratiou  «f  il" 
O   B   '"  •    l>'  '■'■  /^ '■'"■''■  "" 

V.  Pcrhl  '■'  "'•>  3  ^"P-  •  ^-  ''• 


IKSCOMMISSIONKUS. 

,;  V    Th.'  Water  Comml''.f«u- 
lliamu  40  Q.  B.  80,  p.  'it.'^L 


WAY. 

4724. 

Duties  of  Mcnicipal  Coin 

IioHWAYs,  4725. 

28. 

ous  Cases,  4729. 

Dei>ioation. 
u  Trim,  27  Chy.  374. 


TI.    ToWKIIS  ANP    Dl'TIKS  OK  Ml'MCIPAI. 

('(irN('ii..s. 

On  an  application  to  (iiwihIi  a  liy-lnw  closing 
ii|)  a  road  :  -  Held,  tiiat  it  was  not  open  to  the 
a])]ilicaiit  to  oliject  that  tlie  road  iiKiiiestioii  was 
ft  private  way  over  one  C'.'h  lanii,  Itiicause  the 
applicant  himself  had  treated  it  as  a  |)iiblie  high- 
way, and  liad  caused  ( '.  to  hi'  coiivii'ted  sevend 
times  for  ohstnictiiig  it.  In  n-  Vitslniii  uml  llii' 
Cin'imnit'iDii  of  till'  Tiiifiinh'tinil'  /■'iinl  lliiii'ki'ulmri/, 
3()('.  i".  Ii»4."  -Oslur,  Hitting  in  Vacation. 

Held,  also,  that  the  evidence,  set  out  in  the 
rcjiort,  shewed  that  the  a|i|>licant  had  due  notice 
of  the  intention  to  pass  liie  by  law.     J  li. 

Held,  also,  following  McArthur  and  Corporation 
of  Soutlnvold,  3  .Vpp.  I!.  -Jits,  tliattlie  ilejiriv.ition 
of  the  use  of  the  mail  by  thi^  applicant,  if  the  by- 
law had  that  efFect,  was  a  siiliject  for  comiiensa- 
tioii  only,  which  need  not  be  provided  for  in  the 
bylaw.      //). 

It  ajiiieared  that  the  only  persons  interested 
in  the  maintenance  or  closing  of  the  road  were 
the  ap]>lieant  and  ('.,  who  was  iiiHtriiniental 
in  having  it  passed.  The  township  council  con- 
sisted of  live  niiMiibers.  of  whom  ( '.  was  one,  the 
coiicnrrent  votes  of  three  of  whom  were  necessary 
to  the  passage  of  a  by  law.  The  by-law  here  re- 
ceived tliret^  votes,  ilicllldiug  (!.'h;  Held,  that 
the  by-law  could  not  be'  upheld,  for  th:it  C'h  in- 
terest in  its  passage,  wliieh  was  apart  from  that 
(if  the  public,  disentitli'il  him  from  voting.  Held, 
also,  that  it  w.'is  objectionabli-  jis  being  passed 
to  serve  i>rivate  interests,  .'iiid  not  bona  tide  in 
tiic  interests  (if  the  public.      //'. 

See  also  J{iic  v.  Trim,  '21  Chy.  374. 


Ill      IJKI'AIU    of    IllOUWAVS. 

Held,  attirniing  the  judgiuent  of  (iwynne,  .1., 
4.3  y.  H.  M'2,  p.  4(ti'l),  that  where  a  municipality 
raiBes  the  highway  in  such  a  manner  as  to  cut 
oB  ingress  and  egress  to  and  from  property  abut- 
tine  tlieroon,  the  owners  of  such  property  are 
entitled  to  compensation  under  3(!  \  iet.  c.  48,  s. 
3"3,  O.,  for  the  injury  eaused  thereby.  The 
cases  upon  the  subject  review ed.  /n  /v  i'tii- 
mim  anil  Coritontthm  oj'tltf  ('onnlii  of  Wi-llinyton, 
i  App.  1{.  .SOI. 

Upon  a  reference  under  the  Municipal  Act,  R. 

S.  0.  c.  174,  to  determine  the  compensation  to 

which  the  applii.'ant  was  entitled  for  raising  and 

iiweriiig  a  street  in  a  town  in  front  of  his  land  :  — 

Uelil,  I.  That  the  omission  of  the  written  stato- 

j  inent  reijuired  by  see.  383  <)f  the  act  to  be  put 

in  by  arbitrators,  is  not  nocessarily  a  ground  for 

I  setting  aside  their  award,  and  it  may  be  after- 

I  warils  siimilied .     2.  That  the  award  should  not 

lie  set  asufc  for  not  dealing  with  the  (piestion  of 

compensation  for  injuries  sustained  by  the  low- 

1  eriiig  as  well  as  raising  the  street,  the  evidence 

I  Iwiiif;  hardly  directed  to  this  at  all,  and  no  .ip- 

Ipreciahle  damage  clearly  shewn;  and  if  neces- 

j  sary  the  court  would,  under  sec.  383,  iiniend  the 

[award  in  this  reaiject.     3.   That  it  is  competent 

jfor  arhitratora  m  such  a  case  to  find  that  no 

idamage  has  been  sustained,  and  they  are  not 

Itxiund  to  award  some  or  merely  nominal  daiii- 

1^68.     This    distinction    between    arbitrations 

Innder  our  Municipal  and  Railway  Acts  and  the 

l^nglish  Ijauda  Clauses  Consolidatiou  Act  pointed 


out,  and  remarks  as  to  the  right  to  enforce  such 
awards  summarily.  hi  re  ('nli/nhoKn  uml  the 
Town  of  lii'dln,  44  Q.  15.  031.  Osier,  .sitting  in 
Vacation, 

Where  the  evidence  is  contlictingas  to  whether 
damage  or  benefit  has  resulted  to  tile  party 
affected,  the  cmirt  will  not  interfere  with  an 
award  merely  because  it  may  think  the  weight 
of  eviilence  to  be  against  the  view  taken  by  the 
arbitrators.     Ih. 

The  plaiutifi's  husband  lost  his  life  by  falling 
with  his  horse  !ind  sleigh  into  a  ditch  or  drain, 
alongside  of  a  highway  in  the  township  nf  Moore, 
on  which  deceased  was  driving  at  night.  The 
dit(di  was  uliont  12  feet  deep  and  ,32  feet  wide 
extending  alxuit  half  way  into  the  travelled  road, 
which  was  thus  reduced  t  '  30  feet  in  .vidth. 
The  road  had  been  in  this  state  for  some  years, 
))ut  it  a)i))eared  to  serve  the  jmrpose  of  the  neigh- 
j  boiirhood  as  a  highway.  There  was  no  railing 
I  or  other  guard  at  the  ilitch,  and  nothing  to  indi- 
C'lte  the  situation  on  a  dark  night,  sueli  as  the 
night  in  (|Uestion  was.  It  w.'is  ,'illeged  that  the 
deceast'd  was  under  the  inlluence  of  li(|Uor  ;  but 
there  was  no  direct  evidence  iis  to  how  ho  foil 
int  I  the  ditidi.  The  learned  judge,  at  the  trial, 
told  the  jury  that  if  deteinlants  were  indicted 
for  having  tiie  road  in  the  iiositiou  described 
they  would  lie  directed  to  liinl  them  guilty  of 
having  the  road  out  of  lep.'iir.  H<!  also  told 
them  that  where  a  dit(;h  bucaine  such  .'i  deep  and 
dangerous  pl,ace  as  this,  the  corpoivitioii  were 
bound  to  ])ut  a  guard  011  it,  otherwise  .as  a  mat- 
ter of  law,  they  were  guilty  of  iuii,dect  in  not 
guarding  it,  but  he  jiroceeded  to  say  :  "  It  is  a 
matter  entirely  for  you.  Was  that  road  in  such 
a  reasonable  state  of  repair  that  it  was  safe  for 
!  persons  jiassing  and  re-]iasHiiig  ;it  ail  times  uittht 
;  and  day  V  If  so,  ymi  will  liml  a  verdict  for  the 
defendants;  -Held,  reversing  the  judgment  of 
I  the  (,)neen'H  liench,  (43  (,).  !',.  33-t),  that  the  re- 
!  marks  above  referred  to  wure  more  than  a  strong 
comment  on  the  evidence,  and  that  there  w.aa 
I  clearly  misdirection,  as  it  was  iiiijiossiblc  to  say 
'  as  a  matter  of  law  that  the  statutory  duty  to 
keej)  the  road  in  rejiair  had  been  neglected  by 
the  exiHtenc(^  .and  coiitinuauce  of  the  ditch  or  by 
its  being  without  a  guard,  that  being  a  deduc- 
tion of  fact  to  be  made  by  a  jury  u]ioii  a  con- 
sideration of  all  the  circumstances.  /  iifim  v. 
Corjioriitlon  of  tin'  Tmi'iishipof  Moori\  3  App.  II. 

mi. 

Held,  also,  that  the  obligation  ex))ressed  by  the 
words  "  keep  in  repair."  .as  used  in  3(1  Vict.  c. 
48,  H.  40!l,  O.,  is  satisHed  by  keeping  the  road 
in  such  iv  state  of  rejiairasis  reasonably  s'lfe  and 
suHii'ient  for  the  re(|uireuients  of  the  ]iarticular 
locality  ;  and  that  there  w.as  nou-diri^etion  in  the 
'  ■attention  of  the  jury  not  being  called  to  the  duty 
of  modifying  the  force  of  the  word  "repair,"  by 
reference  to  the  surrounding  conditions.     Ih. 

Tn  an  action  by  plaintiff  for  damages  sustained 
!  by  him  by  reas.u;  of  his  horse  and  buggy  falling 
\  into  a  ditch  by  the  side  of  a  county  road  known 
I  as  the  Kingston  Road,  it  appeared  that  the  road, 
which  ran  east  and  west,  was  51)  feet  wide  be- 
tween the  fences,  the  actual  travelled  part  be- 
'  tween  the  ditches  being  .30  feet,  the  southerly 
I  10  feet  of  which  extending  to  within  IS  inches  of 
the  ditch  in  (piestioii  was  macadamized.     The 
ditch  was  about  four  feet  wide  at  the  top  sloping 
to  about  two  and  a  half  feut  at  the  bottom,  and 
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its  depth  from  the  edge  of  the  ditch  was  15 
inches,  from  the  extremity  of  the  macadamized 
j>art  22^,  aiid  from  the  crowu  of  the  road  28 
inches  : — Held,  that  the  plaintiff  could  not  re- 
cover, for  that  the  having  such  a  ditch  without 
guards  or  railings,  or  without  slanting  the  road- 
way to  the  Itottom  of  the  ditch  so  that  the  plain- 
tiff could  drive  into  it  without  upsetting,  was  no 
evidence  of  neglect  on  defendants'  part  to  keep 
the  road  in  repair.  Held,  also,  on  the  evidence 
set  out  in  the  report,  that  there  was  no  contribu- 
tory negligence  on  the  plaintiff's  part.  Walton 
v.  L'orponUwn  rj'llit  Cviinty  of  York;  30  C.  P.  217. 

One  S.,  contrary  to  the  city  by-laws,  deposited 
on  one  of  the  streets  of  the  city  of  Toronto,  to  be 
removed  by  the  city  scavenger  carts  on  tlie  fol- 
lowing morning,  a  (piantity  of  ashes  and  rubbish, 
so  as  to  cause  an  obstruction  to  the  street,  where-  j 
by  the  plaintiff,  while  di-iving  alonjj  the  street 
a  few  hours  afterwards,  at  one  o'clock  in  the  i 
morning,  was  injured.     It  was  proved  that  the  I 
(lefen<lants  had  no  express  notice  or  knowledge  { 
of  the  obstruction  until  after  the  accident,  but  it '. 
was  urged  that  notice  must  be  implied,  because 
defendants  had  sanctioned  the  practice  of  so  de-  ! 
positing  ashes,  &c.,  Ijy  having  permitted  it  with- 
out objection  on  former  occasions  ;  but  the  evi- 
dence was  held  not  to  substantiate  this  :— Held,  j 
there  was  no  evidence  of  negligence  on  defen- 
dants' part,  and  a  nonsuit  was  entered.     Ai/re 
V.  'J  lie  t'orjiordtiiiii  of'  the  t'ilij  of  Toronto,  30  (J. 
V.  225. 

A  bridge  built  ))y  the  township  of  Yarmouth 
over  Kettle  Creek,  which  crosses  an  original 
allowance  for  road,  having  become  unsafe,  and 
being  only  re(juiiod  by  ;v  few  people  tie  the  most 
convenient  access  to  tlie  neighbouring  town  of 
St.  Thomas,  the  council  removed  it,  and  in  place 
of  this  route  repaired  another  road  leading  to 
that  place,  which  wr.s  very  little  longer.  The 
bridge  had  been  constructed  obliijuely  across  the 
road  aHowance,  so  aa  to  cross  the  stream  at  right 
angles,  and  in  order  to  reach  the  west  end  of  it 
conveniently  the  road  was  widened  by  taking  in 
a  small  piece  of  adjoining  land,  which  was  alwaj's 
used  as  2)art  of  the  road,  with  the  consent  of  the 
owner,  K.  After  tlie  removal  of  the  bridge  it 
was  hnpossible,  owing  to  the  height  of  the  bank, 
to  reach  the  water  on  the  line  tif  the  road,  and 
E.  made  a  new  road,  running  in  a  southerly 
direction  over  his  property,  from  the  brow  of 
the  bank  to  the  creek,  and  formed  by  cutting 
part  of  the  bank  away,  bj-  which  people  con- 
tinued to  descend  to  the  river  where  it  was 
fordable,  ))ut  the  use  of  which  the  council  had 
never  recognized.  In  driving  down  this  road- 
way, which  was  narrow  and  steep,  the  wheels 
of  the  carriage  in  which  the  plaintiffs,  B.  and 
his  wife,  were  driving  caught  in  two  pieces  of 
of  timber  used  as  a  sujiport  f<jrthe  roadway  next 
the  river,  and  B.'s  wife  was  thrown  down  the 
declivity  and  injured.  The  plaintiffs  had  passed 
the  place  on  the  day  previous  and  were  aware  of 
its  character,  and  of  the  removal  of  the  bridge. 
The  accident  did  not  happen  in  the  deviation 
from  the  original  road  allowance  taken  in  an  road 
for  access  to  the  bridge,  though  in  turning  off 
tlie  road  to  go  to  the  creek  they  passed  over  that 
place  : — Held,  affirming  the  judunient  of  the  Q. 
B.  that  defoudanta  were  not  liable,  as  they  were 
uot  bound  to  keep  the  road  on  which  the  acci- 
dent happened  in  repair.  Held,  also,  that  while 
the  bridge  was  used  their  liability  for  uou-repair 


was  not  confined  to  the  original  road  allowanc 
but  extended  to  the  deviation  used  in  its  plai 
aa  an  approach.  Held,  also,  that  the  doctrii 
that  where  a  highway  is  found  to  be  ao  obstnicU 
aa  to  be  dangerous,  a  traveller  may  go  ext: 
viain  paasing  aa  near  the  original  road  as  po 
aible,  was  not  applicable  under  the  circumstance 
ao  aa  to  make  defendants  liable.  Held,  aU 
that  there  waa  no  duty  cast  on  defendants,  i 
regarded  the  plaintiffs,  to  put  up  a  notice  war; 
ing  people  not  to  uae  the  road  down  the  baiil 
for  the  plaintiffa  knew  the  place,  and  must  ha) 
perceived  that  it  was  not  a  road  opened  up  1 
defendants.  Coggswell  v.  The  Inhabitants  i 
I^xington,  4  Cush.  307,  and  Ireland  v.  Oswegi 
13  Kernan  532,  distinguished.  Boswell  v.  Ti 
Corporation  of  the  Township  of  Yarmouth, 
App.  353. 

On  one  side  of  a  travelled  road  which  defei 
dants  were  bound  to  keep  in  repair  was  adeclivit' 
down  which  a  pile  of  wood,  composed  of  bloel 
cut  in  two  feet  lengths,  hail  been  thrown  by 
person  living  near  the  highway.  Some  of  tl 
wood  was  upon  the  bed  of  tlie  road,  but  a  portioi 
estimated  at  from  twenty-one  to  twenty-six  fee 
waa  free  from  obstruction,  and  the  road  itse 
waa  not  defective.  Thti  plaintiff's  horse,  i 
passing,  shied  at  the  wood,  threw  him  off,  an 
injured  him  : — Held,  reversing  the  judgment  c 
the  County  Court,  that  defendants  were  nc 
guilty  of  a  breach  of  the  statutory  duty  iniposei 
upon  them  by  R.  S.  U.  c.  174,  s.  491,  to  "  kee 
in  repaii',''  and  they  were  therefore  not  liable 
Maxwell  v.  The  ( 'orporation  of  the  Towimldji  o 
Clarke,  4  App.  4(50. 

See  liiiUjway  v.  The  Corporation  of  The  Cit 
of  'Toronto,  28  C.  P.  579,  p.  3973. 

Venue  in  action  for  non-repair  of  road-— MnJi 
of  taking  advantage  of  wrong  venue.  See  Jirotr 
V.  The  Corporation  of  the.  County  of  York,  8  P 
K.  139. 

See  also  Sullivan  v.  The  Corporation  of  th 
Town  of  Barrie,  45  Q.  B.  12. 


til 
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IV.  Bkiuurs. 

Under  a  contract  made  between  defendants.in 
the  govenimoiit  for  the  performance  of  cert; 
work  on  the  Welland  Canal,  a  government  \vm- 
it  being  necessary  to  cut  away  the  pul)lic  lii 
way,  the  specifications,  in  accordance  with 
act  31  Vict.  c.  12,  s.  29,  D.,  provided  that  liufi 
such  highway  was  cut  away  or  disturbed, 
defendants  should  provide  another  and  satisf.i' 
tory  means  for  the  public  travel,  and  were  t(i 
held  legally  liable  for   keeping  the  crossing 
that  it  could  be  safely  used.     The   defeinlaii; 
under  these  powers  erected  a  temporary  hriilgi 
being  allowed  by  the  government  ^800  tliercfi 
of  which  they  did  not  expeml  more  than  one  lial 
although  they  paid   something  besides  fur  tl 
approach  to    the    bridge.     In  an  action  bytl 
plaintiffs  for  the  alleged  insufficiency  of  tliebhi' 
lor  its  intended  purjiose,  in  consecjuence  of  wlii< 
the  plaintiffs  were  injured,  the  jury  were  ilire 
ted  that  the   defendants  were  only  re(juireil 
erect  a  temporary  bridge  of  the  like  nature  wbii 
a  municipality  would  need  to  make  while  a  |ie 
maiient  bridge  was  being  repaired  :— Hehl,  th 
the  direction  was    insufficient :    that  tliu  jii; 
should  have  been  told  that  although  a  teuipui 
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the  highway.     Some  of  the 
bed  of  tlie  road,  but  a  portion, 
twenty-one  to  twenty-six  feet, 
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IV.  Bkiuoks. 
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bridge  need  not  1)e  constmcted'in  the  same  man- 
ner and  with  the  same  care  and  finish  or  mate- 
rials as  a  permanent  bridge,  yet  equally  there- 
with it  must  be  constructed  and  maintained  so 
as  to  be  a  safe  and  strong  roadway  for  the  public 
travel ;  and  they  should  be  asked  whether  the 
bri.lge  in  .juostion  was  of  this  character.  Mc- 
Coll  et  ux.  V.  Higrjim  et  al. ,  30  C.  P.  43. 


v.    Ml.SCELLANEOUS  CaSES. 

Conveyance  of  land,  "  with  the  exception  of 
continuing"  a  street  across  it — Construction  of 
this  exception.  See  Hebner  v.  Williamson,  44  Q. 
B.  rm,  p.  4428. 

Indictment  for  obstructing  highway— Acquit- 
tal-Costs.    Jienina  v.  Hart,  45  Q.  B.  1. 

Right  of  way — Statute  of  Limitations.  See 
itykel  V.  Doyle',  45  Q.  B.  65. 

Right  of  owner  of  land  adjoining  a  highway  to 
maintain  action  for  destruction  of  shade  trees  on 
the  road.  Douglas  v.  Fox,  C.  P.  E.  T.,  1880, 
not  yet  reported. 

See  Standhi  et  al.  v.  Pern/  H  al.  3  Sup.  Ct. 
R.  356,  afhrming  S.  C.  2  App.  195,  p.  4050. 


7.  ReMraint  of  Alienation,  4734. 

8.  Perpetuities,  47;i4, 

9.  Pentonnltji  or  liiaUii,  4734. 

10.  Devise  of  Land  Subject  to  Mortgage. 
(a)  Rights  of  Mortgagee,  4734. 

III.  Creation    ok    TursTs    by  Will.  — .?« 
Trust.s  and  Trustee.^. 

EiiR.vrA. 

[On  page  4141,  line  .S.5,  for  "  Ih."  read  "De- 
hart  V.  Dehart,  26  C.  V.  489. "] 

I.  Cos.sTirtTioN  o:.'  Wills. 

1.  Mar  rill/  Woman. 

Held,  tliat  under  H.  S.  ().  c.  100,  sec.  6,  a 
married  woni.au  could  not  devise  or  l)«queath  her 
property  to  one  of  stvcral  cliildr(;n  to  the  exclu- 
8i(jn  of  the  others.  Munro  rt  ,il.  v.  Smart  et  al. 
26  Chy.  310.     Sue  .V.  (.'.,  4  App.  H.  449. 


WHARF  AND  WHAUFINCiER. 

It  is  not  necessary  that  tlie  proprietor  of  a 
wharf  or  quay  upon  navigable  waters,  useil  for 
the  loading  anil  unloading  of  vessels,  shoul.l  have 
a  Wiirehouse  or  sheil  or  other  convenience  for  the 
storage  of  goods  and  protection  thereof  from  the 
weather  ;  and  as  such  wharfinger  he  is  entitled 
to  a  lien  on  goods  unloaded  at  his  wharf,  for 
money  due  to  him  for  wharfage.  RenaUl  o. 
Walker,  8  C.  P.  37,  and  Llado  v.  Morgan,  23 
C.P.517,  referred  to,  observed  upon,  anil,  though 
doubted,  followed.  .S'i7^  v.  Bickford,  26  Chy. 
512. 


See  Oihha  et  al. 
P.  36,  p.  4331. 


v.  The  Dominion  Bank,  30  C. 


WILL. 
L  Constitution  of  Wills. 

1 .  Married  Women,  4730. 

2.  Donatio  Mortis  CausH,  4730. 

II.  Construction  and   Interpret.vtion  ok 


Wills. 

1.  Perioil  of  Distribution,  4730. 

2.  Parol  Evidence  to  Explain,  4730. 

3.  Estate  or  Interest  taken. 

(a)  In  Fee,  il3l. 

(b)  Estate  Tail,  4731. 

(c)  Life  Estate,  4131. 

(d)  Vested  or  Contingent,  4731. 

(e)  Exeeutori/  Devise,  4733. 

4  Estate  or  Interest  taken  by  Trustees  or 
Executors,  4733. 

5.  Annuities  and  Let/acies,  4733. 

6.  Provisions   for   Support  and    Mainte- 

nance, 4734. 


2.  Donatio  Mortis  Cann^. 

!  The  testator  during  his  last  illness  handed  to 
'  his  wife  the  key  of  a  c.asli-box  oiitaining  sundry 
j  papers,  together  with  a  promissory  note  for  §400, 
i  which  he  intended  to  give  to  her  for  her  own 
I  benefit,  but  the  box  and  its  contents  remained  as 
'  mucli  in  the  possession  of  the  testator  as  before 

■  the  allego.l  gift ;  and  the  note,  with  otiier  papers, 
'  came  to  the  han.ls  of  the  cxo.uitors  after  the 

■  death  of  the  testator  :  -HeM,  that  there  had  not 
neen  a  valid  donati.)  mortis  oausA,  Young  v.  De- 
ren:y,  26  Chy.  509. 

See  Lee  v.  Bank  of  lirltish  Xorth  America,  30 
C.  P.  255,  p.  4305. 

II.  Construction  and  Interpret.wion  op 
Wills. 

1.   Pirioil  of  Dlstrihation. 

See  Mcintosh   v.  /.'.'.s-sv//,  26  Chy.  490,  infra  ; 
Munro  et  al.  v.  Smart  et  nl,  4  App.  449,  p.  3733. 


2.   Parol  Eviileiici'  to  Kxplain. 

Held,  affirniin^'  tlie  jiidpniont  of  the  Common 
Pleas,  (28  C.  P.  40(),  p.  4074,)  that  Iwt  2,  which 
exactly  fitted  the  devise,  alone  passed  there- 
un.ler  ;  and  that  parol  evidence  was  inadmissible 
to  show  that  the  testator  intended  to  inchnle  lot 
I  also.     Lawrence  v.  Kitchum,  4  App.  R.  92. 

j      The  testatrix- devi.sod  and  bequeathed  all  her 
;  real  and  personal  estate  (except  her  ready  money) 
I  to  one  M.  for  life  ;  and  upon  the  death  of  M., 
i  she  directc.l  that  all  her  real  and  personal  estate 
'  should  be  sold  ;  and  the  proceeds  thereof,  to- 
I  gather  with  all  her  other  moneys,  she  be.pieathed 
I  to  (among  others)  the  sons  and  daughter  of  her 
!  sister  M.  A.     There  were  at  the  .late  of  the  will 
two  daughters  of  M.    A.  living  : — Held,  that 
parol  evidence  was  lulmissible  to  shew  that  the 
testatrix  iuten.led  to  benefit  only  one  of  tho 
daughters  ;  and  that  the  evidence  shewed  that 
she  intended  to  exclude  the  other.     Held,  also, 
that  the  division  of  the  ready  money  was  post- 
poned until  tho  death  of  M.,  the  tenant  for  life. 
Mcintosh  V.  Besseff,  26  Chy,  496. 
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3.  Exlate  or  Interest  Taken. 

(a)  /;/  /v. 

The  testator,  wlio  died  in  1832,  devised  as 
follows: — "1  make  and  give  all  my  property, 
both  land,  house,  and  all  the  stock,  and  every 
other  article  I  possess  or  own,  to  my  loving  wife 
Elizabeth,  making  lier  my  executrix  "  : — Held, 
that  the  wife  took  an  estate  in  fee.  Hicks  v. 
,Sni(l<^rel  (il.,  44  Q.  li.  480. 

In  1857  James  (iray  made  a  will,  in  which  he 
said  :  "  1  give  and  devise  to  my  son  John  (iray, 
his  heirs  and  assigns,  &c.,  to  have  anil  to  holil 
the  premises  above  described  to  the  said  Joiin 
Gray,  his  heirs  and  assigns  for  ever,  liut  if  my 
son  John  should  die  without  leaving  any  issue  of 
his  boily  lawfully  begotten,  or  the  children  of 
such  issue  surviving  bun,  then  and  in  such  case  1 
will  and  devise  the  said,  &c.,  to  my  son  Thomas 
Gray,  his  lieirs  and  assigns,  to  have  and  to  hold ' 
the  same  at  the  death  ol  tlie  said  Jolni  Gray  :— 
Held,  that  under  tlic  will  John  (.!ray  took  an 
estate  in  fee,  with  an  executory  devise  over  to 
Thomas  (iray  in  tlie  event  that  happened,  of 
John  Gray  dying  witliout  leaving  lawful  issue. 
Oray  v.  Jikh/ord  tt  id.,  '2  .Sup.  Ct.  K.  431. 


(b)  Estate  Tall. 

Held  un  appeal  from  the  Court  of  Appeal,  (1 
Api).  K.  452,  p.  4084),  that  the  devise  by  the 
testator  to  bis  tirst  great  grandson  being  void 
from  remoteness,  and  there  being  no  intention  to 
give  to  r.  F.,  juui'.,  any  estate  or  interest  inde- 
pendent of  or  unconnected  with  the  devise  to 
the  great  grandson,  there  was  no  valid  dispos'tiou 
to  disinherit  tlie  heir-at-1  v,  and  therefore  the 
plaintitl  was  not  entitlc<l  to  recover.  (Strong,  J. , 
diss.)     FiiijasdU  v.  I'tnjiiioii,  2  Sup.  l-'t.  H.  497. 

Per  Hitcliie,  J.  Wlien  the  rule  of  law,  inde- 
pendent of  iind  paranidunt  to  testator's  inten- 
tions, defeats  the  devise,  the  proper  course  is,  to 
let  the  jiropertj-  go  as  the  law  directs  in  cases  of 
intestacy.     Jl>. 

See  also  LittU  v.  liUUwin,  27  Chy.  353  ;  Fleni- 
in<j  V.  McDuuijoU,  '7  (.'liy.  459. 


(c)  Life  L'uldte. 
See  Jej/'rey  v.  Scott,  27  (.'liy.  314. 

(d)    Vested  or  C'on(in</enf. 

A  testator,  after  sundry  lietjuests  and  devises, 
amongst  others  an  estate  for  life  in  all  Ins  lauds 
to  his  widow,  ilevised  the  same  lands  to  trustees 
upon  trust,  within  two  years  after  the  death  of 
his  widow,  to  sell  and  dispose  thereof ;  to  execute 
deeds,  and  to  give  receipts,  &c.,  and  "after  the 
sale  of  my  saiil  real  estate  1  give  and  liequeath 
the  proceeds  of  such  sale  or  sales  to  my  nephew 
G.  B.,  son  of  my  l)rother  Joseph,  and  to  the 
following  children  of  my  brother  George,  (naming 
them)  ei|ually  share  and  share  alike,  male  and 
female,  without  exception,  when  they  respec- 
tively attain  the  age  of  twenty-one,  to  them  their 
heirs  and  a'^signs  ;  and  in  tlie  event  of  any  of  my 
legatees  dying  l)eforc  getting  their  share  or  por- 
tion aa  aforesaid  leaving  child  or  children,  in 


such  case  the  child  or  i^liildren  of  any  so  dyinir 
shall  inherit  the  share  of  the  deceased  parent. 
One  of  the  nephews  died  during  the  life-time  of 
the  widow  without  issue  : — Held,  that  there  wiis 
no  bequest  of  anvthiiig  until  the  sale  had  taken 
place  :  that  the  beijuest  was  one  of  personalty, 
not  of  realty  :  tliat  no  interest  vested  in  such 
deceased  nephew,  an  he  diil  not  live  till  the  time 
of  sale  :  that  the  gift  was  not  a  gift  to  a  claua  ; 
and  there  lieing  no  residuary  clause  in  the  will, 
that  the  share  ol  such  deceased  nephew  lapsed 
and  passed  to  the  next  of  kin  of  the  testiitor 
and  not  to  the  legatee  of  the  nephew.     Bolton  v 
liiiiley,  2()  Chy.  3()1. 

A  testator  devised  his  real  and  personal  estate 
to  his  wife  for  life,  for  the  benefit  of  herself  and 
their  children,  and  directed  that  upon  her 
death  his  property  should  be  equally  divided 
among  the  children: — llehl,  that  only  Mich 
of  the  chidren  as  surviveil  the  wiilow  were  en- 
titled to  participate  in  such  partition  of  the 
estate  :  and  one  of  the  sons,  as  personal  repre- 
sentative of  the  testator,  having  purchased  hind 
with  the  moneys  of  the  estate,  and  executed  a 
declaration  that  he  held  the  lauds  so  purcliased 
(except  as  to  his  own  interest)  in  trust  only  for 
the  other  parties  interested  under  the  will,  mij 
afterwards  died  tluring  the  life  of  his  mother  :— 
Held,  that  his  children  were  not  entitled  to  any 
sliare  in  such  land,  the  only  persons  entitled 
being  such  of  his  brothers  and  sisters  as  should 
survive  their  mother.  (Blake,  V.  C,  iliss.,  on 
the  ground  that  these  qiicwtions  were  not  jiru- 
[)eiiy  ruiseil  by  the  plcdings. )  liuird  v.  BainI 
'2iS  Chy.  3(i7. 

A  test;itor  bc(jueathed  f2,000  of  bank  stock 
which  stood  in  the  n:inie  of  trustees,  tu  liij 
daughter  .lane,  the  interest  of  which  was  "to 
be  allowed  to  remain,  and  no  part  thereof  to  l^ 
raised  or  drawn  out  of  the  bank  until  she  coiiiea 
of  age,  and  that  the  amount  of  interest  an  ac 
cumulated  should,  from  and  after  the  aforesaid 
time,  when  she  comes  to  .age,  be  added  to  and 
form  part  of  the  aforesaid  principal,  and  thence- 
forth l)e  and  remain  an  additional  amount  (.f 
bank  stock  ;  and  that  from  and  after  the  (leii.,! 
when  she  shall  come  to  age,  at)  aforesaid,  slie 
may  draw  the  amount  of  interest  yearly,  ainl 
every  year,  so  arising  from  the  before-meiitionul 
•urns  during  her  own  natural  life,  and  thiit  nu 
part  of  the  princi})al  be  raised  by  her  .it  anv 
time  ;  but  if  she  marry  and  liave  cliildreu  to  tiie 
number  of  four  or  less,  that  the  said  sum  or 
principal  shall  be  equally  divided  amongst  tliem 
and  be  at  their  tlisposal,  and  under  their  own 
control  and  management  at  any  time  they  couii' 
to  age,  after  her  death,  but  not  sooner,  but  if 
she  have  no  children,  then  after  her  decease  the 
aforesaid  principal  be  at  the  disposal  of  my  soi 
Kobert,  jirovided  he  be  twenty-Hve  years  of  age, 
or  upwards,  or  to  his  heirs  after  him  in  case  nt 
his  death  ;  but  if  she  shall  have  more  childicii 
than  four,  then  and  in  such  case  she  slia,ll  he  at 
liberty  to  will  the  aforesaid  principal  after  iar 
death  to  her  children  respectively  in  way  ami 
mamicr  she  may  think  proper. "  Jane  unirriid 
and  had  three  children,  all  of  whom  died  lu 
infancy  during  the  life  of  their  mother  ;-  HiKl, 
that  no  interest  had  ever  vested  in  the  children, 
and  that  on  the  death  of  their  mother,  the  tes- 
tator's soil  Itobert  became  absolutely  entitled  to  I 
the  fimd.  Be  Bank  of  Montreal  and  Iminrhtll 
Statutes,  26  Chy.  420. 
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Testator  devised  all  the  rents  and  profits  of 
her  estate  to  C,  an  iinmarried  daughter,  so  long 
as  she  remained  unmarried,  and  upon  her  mar- 
riage the  whole  to  be  divided  between  lier  and 
her  four  sisters  ;  but  if  she  died  unmarried  the 
division  was  to  l)e  amongst  her  four  sisters  ;  and 
in  case  of  either  of  these  four  dying  before  the 
niarriage  or  death  of  C.  the  share  of  the  one  so 
dying  was  to  go  to  the  children.  Then  followed 
a  provision  that  in  case  of  the  de.ath  of  any  of 
her  said  daughters,  with(mt  leaving  child  or 
children,  the  sliare  of  such  daughter  was  to  be 
divitled  among  the  surviving  daughters  and  the 
children  of  deceased  daughters  : — Held,  revers- 
ing the  decree  of  the  (.'ourt  of  t'haucery,  {2(i  Chy. 
310),  that  it  was  the  iutentiim  of  tlio  testatrix 
that  there  should  be  a  distril>ution  of  the  estate 
upon  tlie  marriage  i  if  C ,  and  that  on  the  event 
happening  each  of  tlio  daughters  took  an  ini- 
niediato  absolute  interest.  Sliiiiro  et  ul.  v.  Smart 
(tuL,  4  App.  II.  441t. 


(e)  EjfCHlori)  Deviae. 

See  Munro  it  iil.  v.  SiiKtrt,  supra  ;  Oral/  ^'• 
RkhforU  et  iiL,  2  Sup.  Ct.  R.  431,  p.  4731  ; 
feniiiioH  v.  Fcrjioioii,  2  ^sup.  Ct.  K.  497,  p. 
4731. 

,See  also  Little  v.  Billiwj.i,  27  Chy.  353. 


4.  Eitate  or  Intii-id  lub^n  tnj  Trustees  or         < 
E.ii'cutors.  i 

The  testator  devised  lot  A,  with  power  "to 
the  executors  herein  iiieiitioiic<l  "  to  sell  and  in- 
vest the  proceeda,  the  devLsee  to  receive  the 
interest  duruig  lii.s  life,  and  after  his  death  the 
moceeds  to  be  divided  among  the  testator's 
lamily  ;  and  in  the  clause  appointing  two  execu- 
tors were  added  the  words  "  to  .see  iny  will  car- 
ried into  etl'ect  "  :— Held,  that  this  was  not  a 
bare  power  in  the  executors,  but  a  power  coupled 
with  an  interest,  vested  in  them  in  the  character 
of  executors,  and  that  the  surviving  executor 
could  make  a  good  title  to  the  land.  Jfc  Ford, 
;P.  K.  451.- -Chy.  Chainl).    -I'nmdfoot. 

The  testator  devised  lot  B  to  his  son  T.  on 
coiulition  tiiat  he  sliould  sujiport  his  mother 
during  her  life,  and  if  the  executors  shouhl  think 
Iwst,  and  his  mother  agree  to  it,  they  might  sell 
the  hit.  The  mother  died,  having  been  supported 
by  T.  during  her  life :— Held,  that  on  her  tleath, 
the  power,  which  could  only  be  executed  with 
'  her  consent,  became  extinct,  and  T.  having  the 
j  ice  could  make  a  good  title  to  a  purchaser.     1  b. 

The  powers  of  a  trustee,   who  is  directed  to 
j  raise  or  to  pay  money  out  of  rents  and  profits,  to 
jell  the  trust  estate,  considered  and  acted  on. 
1  iiinall  V.  Rohertauii,  2G  Chy  333. 

See  Fiskenv.  Bruok  et  ul.,4  App.  R,  8,  p.  4484. 

See  also  Jtjh!/  v.  Scutt,  27  Chy.  314, 


t").  Ainuiitien  and  Leijanex. 

Lapsed  legacy.     .See  Bolton  v.  BaiUij,  2G Chy. 
1 31)1,  p.  4732. 

See  also   Kenned n   v.  Pingle,  27  Chy.  305.  ; 
I  Jones  V.  Jones,  27  Chy.  317. 


6.   Procisiona  for  Support  and  Mnhitenanee, 

See  Finken  v.  Brooke  et  al,,  4  App.  U.  8,  p. 
4484. 


7.  Restraint  of' Alienation.    ' 

Testator,  after  devising  the  use  and  control  of 
all  his  property,  real  and  personal,  to   his  wife 
until  his  two  sons,  W.aiid  H.,  were  twenty-one, 
divided  his  farm  between  \V.  and  If.,  to  lie  pos- 
sessed by  them  when  respectively  of  the  full  age 
(if  twenty-one,  subject  to  certain  legacies  to  his 
daughters.     The  will  then  iiroceeded,  "also  my 
two  sons  H.  and   \V.  above  named,  give  my  be- 
loved wife  a  comfortable  suiiport,  or  the  sum  of 
ten  pounds  annually  during  her  natural  life,  said 
support  or  annuity  to  eominence  at  the  time  my 
said  younger  son  H.  sli.ill  pos.sess  his  share  of 
said  property.     I  also  will  that  my  above-named 
sons  \V.  and  H.  do  not  sell  or  tiansler  the  said 
property  without  the  written  consent  of  my  said 
wife  during  her  life.'     The  will  w.as  registered. 
Some  years  after  attaining  his  majority,  H.  mort- 
gaged to  defendant  MeC.  without  his  mother's 
cimsent,  and  having  made  default  in  payment 
the  land  was  advertised  for  sale.     Up<m  a  bill 
tiled  by  the  mother,  a  decree  was  made,  declar- 
ing that  according  to  the  true  con.stniction  of  the 
will  H.  had  no  power  to  sell,  transfer,  or  mort- 
gage the  land  in  (piestion  without  her  consent  in 
writing,  and  Mc(.'.  was  restrained  from  selling : — 
Held,  reversing  the  decree  of  Hlake,  \'.(,'.,  (with- 
out   decitling    whether   such   a   restraint   upon 
alienation  without  a  gift  over  was  ofFectual,  be- 
cause the  plaintiB'  had  no  right  to  re(piire  it.'? 
deterininati<in,  an<l  if  adverse  to  her  contention 
such  an  opinion  would  not  liiiid  the  heirs),  that 
she  was  not  entitled  to  reside  uiion  the  land,  and 
thereby  prevent   its  alienation,  since  there  was 
the   option   of   paying   hvv   in   money,  and  the 
'  mortgage  did  not  interfere  with  her  right  to  this 
p.aynieiit  as  a  charge  upon  the  land.     As  defen- 
dant had  offered  to  give  the  (ilaintilf  a  decree  for 
a  charge  on  the  land,  she  was  ordered  to  pay 
the  costs   up  to  and    inclusive  of    the   decree  ; 
but  the  appellant,  not  having  taken  the  oljjec- 
tion  which  was  given  ett'oct  to  in  his  rca.sons  of 
apjieal,    w.as  refused  the  costs   of   the    appeal. 
Observations  on  Ueiiaud  r.  Tourangeau,  L.  U.  2 
1'.  (!.  4.     Arnistroiiij  v.  Mc Alpine  et  al..,  4  App. 

;  K.  2.50. 

I 

I      See  also  Earls  v.  McAlinne,  27  Chy.  161. 


8.   Perpetuities. 

See  FenjHson  v.  Fnijuson,  2  Sup.  (:t,  R.  497  ; 
Parkhnrst  v.  Boij,  27  Chy.  301. 


9.  Personalty  or  Realty. 
See  Bolton  v.  Bailey,  2(i  Chy.  3(51,  p.  4732. 

10.  Derise  of  Land  Suhject  to  Mortyage. 
(a)  Riijhts  of  Morlijaijee. 

See  Slater  v.  Slater,  3  Chy.  Cliamb.  1,  p. 
4493 ;  Siv-oatt  v.  Rohertson,  2()  Chy.  333,  p. 
4721. 
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WORDS  AND  PHRASES. 
' '  At  issue  "—Sec  Cvn-ihy  v,  WelU,  7  P.  R.  330. 

"  Corrupt  Bargain  " — See  He  KincjHton    ISlec- 
tiou  Case,  30  C.  P.  388. 

"  Debt  "—See  Uskr  v.  Bowellet  al.,  43  Q.  B.  40 

"Dredge  "—See  "  The  mUtHdule,"  15  L.  J.  N. 
S.  268. 

"  Duly  " — See  McKenzie  et  al.  v.  Dewan  etuL, 
36  Q.  B.  512. 

•'Gross  negligence" — See  Fitztjerald  *tal,,  v. 
The  Grand  Trunk  li.  W.  Co.,  4  App.  R.  601. 

"Jointly  and  severally  liable  " — See  McKenzie 
et  al.  V.  Detmm  et  al.,  36  Q.  B.  512. 


"Permanent  improvement" — See  RobinH  v 
Pickerin<j,  44  Q.  B.  337. 

"  Procedure  " — See  ManufacturerH  and  Mer. 
chants'  Fire  Ins.  Co.  v.  Atwood,  28  C.  P.  21. 

"  Purely  money  demand  " — See  Hope  et  al.  \ 
Ferris,  30  C.  P.  520. 

"Resident" — See  In  re  Ladouceur  v.  Sailer 
6  P.  R.  306. 


WORK  AND  LABOUR. 

See  The  Darrie  Oas  Co.  v.  Sullinan,  5  App.  1{ 
110. 
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.     V.  MurchiiiifH' Suit  Co.     ..    720,  I 

78(»,  1778,  1780  i 
,  iSj  i.(.(io  anil  Hiii'iiii   |{.  W.  Co.  ami 

Cotton,  III  If        ;{i;t.-> 

(.South)  I'ilcction,  In  re  ..   ,3720 

Oivhai'il  V.  .Ktiia  liiN.  Co iHO-t,   18,^3 

lirilii.'iinic     I  I'liiicipal     OllicciN     of       Her 
.MiijcHty'M)  V.  .loliimoii  .  .   2018 

O'Kcilly,  111  re  307,  300 

i|.  t.  V,  Allan  .  .        841,  l!IS4,  2010 


V,  ( 'orric 
—  ■        V.  M lit) 

V.     l{oHl! 

V.  \'ati  Kvcry 
V.  WilkcH 
Orok  V.  (iarvin 


.  .   4082 

35 1.'-.,  X>\1,  .3518 

420.  4.52,  4210 

200,  7!  (5,  1720 

.  .   230.3 

800 


O'ltcmrki^  V.  (Jrcat  WuHtein  I!.  W.  < 'o.        27.32, 

310.5,  ;i204,  383.S 
V,  Li;o  8.53,2,584,320.8,3.345 

Orr  V.    Mcavtir   anil    'roiiinto    Mutual    l''irc 

liiH.  Co.  |,SO,S,  .•{i;74 

-  V.  Orr 21.33.  3005 

-  -  V.  Kinniy  ,3070,  30H4 

-      V.  S|iooiu'r  ..  11103,  2107,  3105 

-  V.  StaMi.ick        ,  .  .  .      2.S0,5.  3S07.  42.5(1 
l)Mir  V.  tiiinl.lo  41,50,  4l(iO,  4103 

V.  Mc Michael •»0'_'7 

•        V.  .Mountciiy  532,  3.500,  .3,572,  3,575 

-  V.  l'ro\  iiicial  In.s.   Co...  ..  ..    1828 

V.  Stickler  2.588 

V.  \cruon         1210,   1354,  IO70,   1704  2017, 

4178 

V.  Waililcll         10,35 

Osliiii  lie  V.  Cornish    ..  .3.58,  .3510,  .3,5,58 

-  V.  Kanmhaw 2017,2081 

-  V.  Farinerii  ami    .MoclmniisM'   Itiiilii- 

iug  Society..   54,020,  778,  I50,S,  2001, 

.3022,  3025 

■ V.  •Idiies  ..  ..  ..  ..   ,'{801 

--       V.  Kerr  1418,  1440 

V.  Oshorno  ..      303S,  3041,  3014 

V.  I'iei'Hon  ..   4321 

V,  I'ruBton  and  Burliii  1{,  \V.  (  o. . .    OOO, 

1(H)  I 

V.  Wrij^ht 1,37 

UskT,  Ho         .3(i8,5,  4150 

-  V.  Howell  .  .       4378,  4384,  4720,  47,35 
Osser  V.  I'rovincial  Ins,  (Jo. .  ..   2003 
Ostniiiiler  V.  Ostriiniler                    ..  ..    1207  1 
Ustnim  V.  O'(!onnor  .  .          ..          ..          ..   3781 

V.  rainier 4400 

O'Sulliv.in  V.  CJInxton        4400,  4428,  4070,  4705 

V.  Victoria, .  . ,      4018,  4070,  4705 

Osw.alil  V.  Mewlmrn  .  .  ,,  .,  .,   2100 

- —  V.  llykert 1420  , 

j  Otis  V.  KoHHin  . .  . .         . .  . ,  2875  i 

I  Otiiii.ihuu   (School  Trustees  of)  and  Cese-  | 

meut,  In  re 2222  i 


<  )tt  \  .  l,iM'r|iiiiil,  l.omloii  iiml  <  lloln'  Ium.  ( 'o.  1801) 
(Itt.iwii  .Agricultural    Iiim.    Co.    v.    Caiiaila 

Ciiiirantei.  Co .IliSO 

hiMliii't  Council  V.    I.ow  ..   2105 

CiiH  Co.   ami  the  City  of    ntiuwii, 

III  ii.  ..  .."  .217 

-    -         ami    liiiliiiii    l''iii\variliu>i  ('o.   ,'uiil 
l,iM'i'|iiiiil  ami  liomliui  iiml   (ilnlic 

I  U.S.  Co 1833,  1834 

riiioii  lluililiiig  .Society  V.  Scott    .  .    024, 

220.3,  2747 

Otto  V,  j'll.iu 1517,  1510 

Otty  V.  DaviH 2202,  3000 

Oiit'iam  V.  U'vckholl  42,  1470 

Oiitwater  V.    I'lafoe 810.  ,3,5;i2 

Ovin.s  \.  Kiill 4181,   1,5,S'J,  4.588 

V.   Itaviilson 200,;,  3il00 

V.  Taylor  214.  !MIO,  l,520,  1711,  3I,S2,  ,3183, 

.3513 
Ovcrliolt   V.    I'ari:!  uiiil    l»uml,i.s   Uoinl  Cn.    807, 

101,5,  :ioi;o,  loiii 

Oviatt  V.  Ill  II OlHi,  1051,  27.38 

Owi-ll  V.  Caiu|il>ell 1730 

V.   Kelimily        ,.  ..  51,  ,3.8,5,5,  :iS,50 

V,  Taylor  2275,   I  i:i!l,   1 1 II,   1.521 

Oweu.s,  He Ill,  410 

V.  I'mcell      1025,  2203,  2,531,  2,5:iO,  2S15 
V.  (^ihImc  liaiik  1.58,  2287 

ThoiuaM  1011 

Ou'rttoii  V.  (iiaml  Triiiik  It.  VV,  Co,    IIO.S,  4000, 

4000,  tool 

V.  WilliaiuH 1010 

Oxford  (.Munioii»ality  of)  v.  Hailiiy      2370,  2377, 

2107,  2107 
—        I'muiuicnt    Huililiii^   ami    S,ivin;;M 
Society  V.  Waterloo  Coiiiity  .Miit. 
Kiro  IliH 451.3,   l,5(;i,   1.571 


P 


I'acuiil  V.  .McKwan  ..  .      25!»2,  ,3310,  ,3311 

Pace  V,   Myers  007,  l!tl4 

Pall'.ii'il  ami  Limolu  (Corporation  ol)  2152,  2402, 

2 100 
Pa;4c  V.  AiLstiii         2801,2010,  31,57,  41.50,   1,381, 

4.3.84 

•  V.   Pimtir  1018 

V.   Phclau  1318 

Paine  v.   Pritiitford  (Town  of).  In  re         22cS,  8,'t5 
V.  Cha|.iuivii  2831,2837,2.85,5.3120 


'  \ .  Killiounie 
I'iilk  V.   I\i;iiucy 
Pall  V.  Keiiiieiiy 
Palmer.  Mx  parte 
V.  linker 
V.  KilmeHtock 

V.   Iloliiics 

V.   McDonell  .  . 

V,  .McLeuiian 


2408,  3 1 00 

2203 

,30 

3112 

.442,  48.3,  400,  l(i2'J 

480 

.      22i;.5,  2271,  2287 

-Mv:, 

4.S4,  2  s!» 


V.  l!o,l«erH      191,  192,  193,  204,  207.  -1.; 

V.  SoliiicH        4  1:1,5,  4430 

V,  Tliornheck        2144,  3090,  4(;()0,  4343, 

1007,  4708 

V.  Wiimtanlcy        2.300,  2309,  2720,  2722 

Piil»)^r.ive  V.  .Mur|>hy  ..  ..    1034 

Papiiieau  V.  (iunl  ..  ..  ..    13,59 

Paiips  V.  Mellevillu 4100 

Pardee  v.  I.loyd         4231,  4.332 

Piirilow  V.  Heiitty       .,  ..  ..  ..   2551 

Parent  v.  Mc.Malioii 310,  2914 

Paris  (Board  of  Education  of)    v.   Citizens 

Insurance  and  lavestineut  Co.  4035,  40l>0, 

B4070 


^1 


:! 


4  SOS 
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I'ariH  run)  iMiiulnM  Komi  Co.  v.  hiiUrock     . 
V,  Wcfki'H   lot;!, 


i^iit 


■J  '   ■ 


I'lirk  V.  UiTzcy 

V.  lluMi|iliri>y    U."».\  iiOl! 

iiiitl  l';irK,  In  ro 

~         V.   I'lirk 

—  -  V    I'liii'iiix  IiiH.  Co. 

V.  'rii\  lor 
I'lirkt'  \.  Aiiilci'xoii 

V,     I  > IVJM  .  . 

V.  Itiiy 

-    V.   Hiloy 

I'ftrkiT,  III  r«>  .  .  .'IST' 


;iH4rt,  4iri". 

lit), 


nil". 
■urn. 

AKriiMiltiii'iil  Mutniil  Iiim.  C< 
llniwii 


KM.-l 
f-MM. 

■«:«77 

I'.'IM 
•l.'.H7 
.•(i<i'2 
."JliO 
IH(H>,  ISIO.  IHI'J, 
IH'jr. 

iiMti,  •^:^\^ 
.  :»7;i!i 

.  .  (IMS 
■I'.Mt.'l 
ll.-il 
4101 

•tr>:<{i 

'-'sr>;i 

m\ 

1(145 


l'iiNNiiiiir(>  V.  Miiiitli 
I'atcliiii  V.  DiivIn 
I'ati'rHon  v 
y 


L'(MU. 
M:<(I, 


in'jtj. 


Clivrko 
Uiitflur 
Klliott 
(Jldvcr 

II.IWIlll 

M.-Croa 

McDoiiivl.l 

M((^ii'Htcii  . .         457,  7fi."i, 

I'ittHliiir^r    111x1     llowt'     InIiuiiI 

(riiitcii  'rou'iiHiiiim  of) 

V.    ItlllHTtH 

V.  Sti'voiis 

V.  \\\u\  (JrowtTM*  AsHociiitioii 


Ki'.'O. 
I5'.>7. 
'J.'t'JH, 
I4(i'> 


(i7 


Kit 'J 

:t!  •;!.•<,  .'t!l41 

:i4()4,  :m()5 

Kll.'l,  1(i14 

.  .      54, S 
,S<t5 

157:» 


(i7 


3!t))5 

l()7(i 
'JH'-Mt, 


•  V.  Wiitt 
I'lirkliiii'.st  V.  Hoy 
I'ftikiii  V.  Stii|>1t'H 
raikiiisoii  V.  < 'li'iKliiiiiing 

V.  Hig^itis  . . 

V.  'riioin]>Hoi) 

I'arUn  V.  Hrowii 

V.  DavJH. . 

V.  M.ivIh'o 

PariipU  V.  (iro;it  Wcstt-rn 

V.  Martin 

Parr,  In  re 

-v.  Montjjoinery 

Parsill  V.  ( 'i.irk 

•  V.  Kt'iineily    . . 

Parsons.  In  re 


'JXW,  '2•^r^', 


l(i(i.'i, 
|{.  W.  Co. 


•.>;i7i 
. .  ;i4L'() 

44!>7.47l!l,  47:W 

;n 

.'OH'.t,  4l'(Mi.  4'J4!I, 

44;«),  44(11.  4(i-_M 

•-'.'li;«.  .'C>7(i,  4;)41 

. .     4:i!»(i.  4(l(i!» 

..     l7'J!>,  4:«)3 

nil,  111'j 

17--'4,  •J7!>7 

. .  :ii55 

4155 

4;(!t.  44!) 

L>71.'>.  '-'!tS(i 

:{( 


H:ink  of  Montroal 
CitizeiiH'  Ins.  (Jo. 


( 'ralib 


Ferriby 
Cooding 
Kcn.liilT 


.■<(il>5 

..    1475' 

..     41.')(),  fJ7;C 

.  .   '2'MU\  I 

4'.' 1(1,  4.'<(i1.  4.^47,  I 

4,155,  455S.  45(10,  4,5(14  ' 

3<M),  .5.5-,',  ,5.57,  14S;i,  -JKii),  i 

•J  170,  '2m),  27(>4,  •.»7!tO, 

•2808,  :I504 

317,  1178,  1'JOI 


'->8()4, 
.^87!) 
'J5.50 
1485 
3855 
509 


V.  .lones 

V.  I'ort  Dover  aiwl  Like  Huron  U.  I 

W.  Co ;tl'20,  ,S'245! 

V.  Queen's  liia.  Co.  . .     4145,  4'J:«,  4.1(H>,  I 

4;i-'8,  43(11,  4,5.30,  4.531,  4.532, 
4.547,  4553,  4554,  45,55,  45(50.  j 
4(14.5,  4718,  47-23; 

V.  Standanl  Ins.  Co.  .  .     4224,  4547  ! 

iiiul    Toms— lie    Voters'    List    of 

Cotlerich..  ..  ..   -^^Sl 

V.  Victoria  Mutual  Fire  Ins.  Co.  , .  4530, 

45(11 
Partridge  v.  (Jreat  Western  R.  W.  Co.    .  .   3122 

V.  Mcintosh  . .     1421,  2835 

Paaco  V.  Wej/u!          •  •                 1576,  2274,  373!) 
Passmore  v.  Harris   . .  1.320 


Itlai'k !M| 

How.'H     282,  1:140,  2.505,  2S2."., 
V.   Hiiiraloancl  Lake  lliiioii  It.  W. 
( '.  >.    2 1  1 8,  282 1 ,  282!t,  ,'( 1 2 1 . 
.32 12,  :u-.'(.. 

V     (  'illlitlH     .  . 

\ .  Ilollanil .  . 

—  V.    llllwiMOII 

—  V.  I, alley 
•  V.  Maii^lian 

4;i:»2 


V.  McKay  . . 
V.  McMasti'r 
V.  i'ypfr 
V.  Hniitli 


. .      tf844.  2847, 

1)87, 
2(17.5.  :iyM,  1275. 

4:U(i,  43;t.s,  4:mi), 

411!).   lillT 


I34.S 
.'14(17. 
1(117. 


V.  ,M.|iiiifn     (173,  (174,  1(113,  2l,S(t 

___ V.  Stroiul    .  . 

V.  Todd       .  . 

V.  Wilcox   . . 
I'atoii,  Itc 

.■ —  V.  Hrowiio 

V.  ( 'iirrie 

— V.  IlickHiin 

V.  (liitaiio  hank 

. —  V.  Itaiiisay 

V.  WiikcM 


4110 
I  11;  I, 
»l!t:), 


( ;.'{() 


Patric  V.  SylventtM- 

Patrick  v.  Komh 

-  V.  Sliaver 

l'atti'rM<ni,  In  re 

V.  Attrill 

V.  Calvin    . . 

V.  Continental  Ins.  Co.  151^1,  1,S7; 

^ V.   JMillor   2!MI4,  2!)!»8,  .3313.  .'(.•til. 

— V.  Crt'at  Western  H.  W.  Co.     . 


■  and  Orey  (County  of).  In  re  247.'i 
V.  Hall  820,  84.5,  1411 

V.  Holland,  . 
and  Hope  (Townsiiip  of),  In  re. 


Irwin 

.lolinsoii.  . 
KciilliMJy 
Kiiiifslcy 
l.aiigley .  . 
Mc(  'artiiy 
McCollum 
.McCrejjor 
McKay  .  . 
Miller".  Ho 
Morrison 


Peterborough  (Town  of) 
Prince  725, 

Provincial  Ins.  Co. 
Heardon 

Hold)        

HoHs  . .         , .    27,"'7 

Hoyal  Ins.  C(> I7!il 

.Scott     899,  1330,  2198,  2234, 


IISN 

i;i(i!i 
Xm 
■-'vj; 

■'III'.', 
■■11:71 
ii»,"i;t 
•-".dti 

.Vil 

.•IHllll 

i:il,s, 
i.iil, 

1  l:'s 
nil 

I.VII 
-'77(1 
•-'•.',-,;i 

.•I!l7l 

nil 
;it7t 

•-".KM 

I  •.'.-!  I 

.•i;ii,i 
ih: 
I  :,■>!» 

I,"il!l 

.•I.S.S7 
-'7117, 
I  lilt; 
-ii;i'.' 
11:11; 
•-■iw 
•-•iik; 
:i7:i!i 
,  :i.">ii."i 
:i74; 
:f.'i:t 
■HT: 
■  •-'i:. 
:isiHi 
•Mr, 
:i(wi, 
:m,s;i 
:t!il.s 
. .  i,-..T.> 
.    i:i'.>s 

4283,  4.33(i,  4:\M 
,    JIIIK) 
I  III.S 
•-'iliO 
KlSL' 

:i4,)7 

:iii!i 

•J  1 114 

■io:«» 

IS,")!( 


8(10, 
4108. 
(1.S2,  2:170,  .•1(1.". I. 
270;i,  2704.  270.1. 
270!  I, 


;u:i:t, 


4:i(i. 
27.s:!, 


(14, 


i:iiti, 
:t!»tii. 

3824, 


V. 


NicoUi 


2995 


V.  Smith     . 

V.  Snook     . 

V.  .Stanton . 

V.  Thomas . 

Pattison,  In  re 

— v.  McNab  . 

Patton,  In  re  . . 

v.  Cameron    , 

V.  llvaus 


•542,  448.1, 


I57:i, 

4(i, 

82:1. 


:i44: 

41(10 

17!IS 

2!l4:l, 

:i7ii: 

4,'i!l!) 

:i4,v.' 

:i.v.>i) 

•1K4 

■I'm 
•ji;ii 

11,18 
20S5 


INDKX  OF  OAHKH. 
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IISN 

Tut  ton  V.  Koy 

4(12,  580.  589 

I'urloy  V.  l.iMUr                                                  |(l({ 

1  :i(i!i 

V.  M.4lvillu 480 

V.  Loniy         .  .           514,  .1,12,  1317,  2801 

'.•HI,  ;i,-,,>«( 

r,ittv|ii''i'<'  V.  Mavvill.i                              8,V»,  .'IH'.'O 

rcrriii  V.  HiiiKliam    .                                  . ,    |(l,'(4 

1 :»»().  '2M\  •-'«•.'.■..  Jvj; 

I'lilillo  V.  Hovinuioii..        14118,  l.'^ill),  4101,  4I:<9 

_-_ _  V.  Uowtm         .  .       8.S,  210,  21M».  405,  14(11 

,„k.'  Illllnll  It.  \V. 

Piiiil  V.  Mliukvv 1 ;i70*J 

V.  CiirMoii        S(M1 

■j«".'l,  '-'H'.Mi,  ."n-JI.  :iii'.», 

V.  KiTKHMon                                        -'.")9,  I4.'l'.' 

V.  Conltiy      :i:m)3 

;W»'J,  .'IW.,  :ii;7i 

V.  .loliiiKoti          ,"{•„' 1,  •.'H;i7,  '-'M.'IS,  •JXtll,  .•|,S74 

-  V.  DrtviM          58(»,  29.34 

Kl.Vl 

I'uwMiMi  V.  Hull                     li:t,  l<i:<,  197,  199,  -.'Olt 

-  V.  Kajflcmnii  . .                                  ,     2903 

V.  Wijiiitman             .                        ,      MCtll 

-    ■  V.   Ilatiiitloii  .             .  ,             :i!Ml,  425,  (110 

.V.l 

I'uxloii  V,   lliv.l.'il      ..            '-W,  •-'8(1,  1081.  ;i'.'M 

-  V.  .loy.M                                  UK),  2IS9,  :I5I3 

!ts7.  :isi;i| 

V.  .lohiM                     i:w9,  i:a;»,  i:m 

ami  N.iil,  In  ro                     ,  .     4221,  4(118 

•.'c.T'),  .Ti;!:,  t'J7">.  ins, 

raVMi^  V.  (Jiioilvriir     ..             ..                                     'Jft4 

V.  I'oriin        ..     4(1,  47,  153,  14(19.  29(14. 

.t:t.'i(i,  ■»:t:iH,  1:110,  i.ui, 

V.  ll.iMliy 4:i9 

40.17,  4142 

.uii>.  ii;i7.  i<;.-ii; 

V.  .M.I.iiiiM                          19(14,  l.'.")79,  .T)  14 

•  V.Wood              4270, 4281,  4:i:»'.',  i;t.«8 

1  f.'H 

I'cKTV  V.  OvaH           '.'O.VI,  4140 

INiriitt  V.  Arnolil 11(17,   1245 

nil 

I'liiiiiiiii  V.  Ilyliin.l..          ..      •-•;W!»,  '.'.•.8»,  iC.'.'l 

IVrry.  In  in 409 

I.VII 

I'.'irMon  V.  ('iitii|ilioll •j;<(i(;,  -2977 

■  V.  Bank  of  Upiior  Canada     8!MI,  991,  20.32, 

•J77ti 

V.  (iiittiiM       ,  ,           Mft,  1114,  •Jl(i8,  :I04,5 

2072   2545 

3,  (J7t.  1(U:«,  'JlSd,  •.••.',■,;! 

V.  N  oik  (County  (if).  .                40'J'J,   l(W9 

•V.    Mritinh    .Aim  rican    l''ii(i   and   1-ili 

:iit;i 

I'irk  V.  HiK'k    .                     888,  144(1,  2,84(1,  .'UO:! 

AiNiiraiicu  (!o,             . .          , ,          ,  ,    1873 

..    i:iis.  Mil 

V,  ( 'iiHt(!iiil         '.».»o;< 

■  V.  Buck 2IO1I,  ;t774 

. .    .•U»i7,  :tl74 

V,  .MiDoiiKiill 409 

V.  C rover            89,  2804 

. .    Hi  17,  'J',h;4 

V,   Miiiiro            '24'2 

V.  LawlesM          ..           .10;»,  515,  1273,  19.32 

I'rij 

iind  l'ft('i'li(iroii),!li  (Comity  of).  In  ro   '2'2'2'A, 

V.  MeCr.u'kcn 2788,  4:i84 

, .    •.'."7.  :ai,-, 

•M'M) 

-  V.  Nuwcastlii  l'"irc  Ins.  Co.      . ,   1795,  227(1, 

. .    tiii>,  11S7 

V.  i'iii|>|ioii       ..                ri2:».ri27,  1271 

2278 

8(10,  1  nil,  l7.Mt 

IViMiT  V.  M<ioi(!        I()(i9 
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Road  Co 4o;t0 

lillit 

151,725 

1152 

Light,  iiikI  Water 
1,  985,  2000,  27(14,  Xm, 
30(15,  4200 
1498,  1553,  2027,  34(12 
780,  7!I8 
281H 

2;m 

.  .     1758,  1778 

27!I5 

utuallns.  Co.  2341,2837 

,34'.'0 

10118 

lers'  Ins.  Co.         . .  4.-)43 
..97,  644,  37 H),  37.30 

.3484 

. .  380 
..  76,  92,  1195,28111 
..  76,92,  1105,281)1 

..  4;t."iS 

. ,  18,  488,  545,  2(172 
..  SM,") 
..  2(197 

■ 1100 

na.  Co.  1542,  1820,  1848, 

l'J.i3 

..407 

. .      13(),  3071 

1,  965,  1178,  1104,  1232, 

347G,  3776 


INDKX  OK  CEASES. 


AVtMVcr  V.  Iltiiiliicks  ..  ..     .378(i,  4027  i 

V.  I.iiwruiice  ..  ..  ..  ..    1(175' 

Weill.  V.  .MiAitliKr  . .  819,  8.30,  I7.S4,  3.50(i 

V.  I'oit  linico  iliirlmur  (.-'o.  .     1(151,  2.520 

V.   •<liiinimii 711,  .3018 

Wfl.U.i- V.  (CNeil 2:«.34 

Wclmtur,  III  lu  . ,  . .  71 

V.  Black 153 

V.  (lore 1180 

V.  HoiMmrgh        IMIl 

V.  MatkUiii  .3.324 

V.  MiHiido  112 

V.  O'Cl.iNliT  2033 

anil  l!('ni«triii' of  Hraiit,  In  ru    ..   32(11 

~-  unci  WtKt   Klaiiibm'imyli   (Town- 

niiip  ol).  In  ro 
Wei'gaii  V.  .Mchiarniid 


WeHL'iitt  ami  Cimnty  of  I'etuiljoiniigli, 
WiiHui'ls*  V.  ( 'arNoallua 
West  V.  Ilown 
V,  Ilolini'S 


483& 

III-    2213 
,     4102 

504,  27(12 

1104 

490,  202:1,  .3005,  :)023 

■Casoftik'U  V.  MiiniiK!  2(128, 

2(131,  2»14t! 

<l\villinil>ury  (Tounsliii)  nf)  v.  Hamil- 
ton and  North Westtin 
K.  W.  Co.         .  .     2S2H, 

— V.  Simooo       2437,  32:il, 

Wi'st  half  ( 'iin.  (1,  .Mono,  Inn 
—      MastingH    I'llfction   Case 


V.  .\K 

Klgin 


InnuB 
Klectiiin 


WuekM,  Uu 

V.  I«iliir 

Wt'ganust  V.  I'IniBt    .  . 
Wegg  V.  hraku 
Wfilif  V.  Korrio 
Wuinaugh  v.  I'rovincial  Iuh 

,  tlurvey 

.MatliL'Hiin 

Mathit'son 


3008 

.  .     242 

. .     4300,  4.301 

.  .   :<208 

..    3042 

..   .33;<5 

1000,  .3(111,  .3(1.37 

Co.    .  .     1820,  4510 

208,  200 

1224,  122(1,  1.327,  2.S40 

1770,  17N0,  2(11.5,  2084, 

310(1,  4224,  4302 

2:W8 

1331,  1700,  1701 

.3448 

103 

212 

(11(1,  :<775,  4(103 
..       17.36,2845,2051 

4580 

It.  \V.  (',,.  V.  Blaku  .,   2704 

V.  Warrun 4040 

(Comity  of)  V.   Builiilo  and  Laku 

Huron  K.  \V.  Co.    . ,     WXi,  3137 
liuuhncr   v. 

.  .  2(53i) 
..  29.50 
..  3031 
..  1500 
..  2872 
654 


V.  Ihipwn 
Toronto  Klcotion,  In  ro 


3lo: 
Walhiiilgii 


:<237 
32.33 
3108 


43(14 
37.52 


Westucott  V.  Cock 

V.  rowell    .  . 

Wentln'iM)k  V.  ( 'alaghan 


3(1(10, 

ArniNtrung  v.  Ci ks 

2(14(1,  2(140,  2(150,  3740 
line    li;i3,  17.57,  I7.S.5,  2845 

34(15.  3472 

1075,  3704,  4236 


'.  Taylor 
•.  Weir  . . 
V.  Craftn 
V.  Hankin 
Well.y  V.  huai-.l 
Weld  V.  Seott 
Weldon  V.  Temjileton 
Welkins  V.  I'eatuian. 
Welland 


Kleetioii    Petition 

Currie  . . 
Wtllliaiik«  V.  I'\'z,an  . . 
Weller  v.  Ihirnhain   .  . 

V.  llartgraves 

V.  Wallace 

Wellington  V.  Chard 

—  (County  of)  V.  Waterloo  (Town- 
ship of)      1880,  2415 

■ — ■ V.  WelleMlev  (Town- 

shii.  of)     241"),  4015 

Wilniot    (Town- 

diiii  of)  20,  653, 

1886,  241.5,  24(15, 

2.508,  4013,  4015 


I  Westhroiike  V.  Attuniey-(  leneral  07O,  072,  28.30 

' V.  Hrowett  ..  ..        8(10,2020 

I  Westorn  Asb.  Co.  v.  ( lapreol  .  .   •_'3S2 

I V.  McLean         ..     .3034,  ;{7:i7 

I— ;^ V.  Taylor  ..       770,1704 

j  Western  Canada  Loan  and  .SavingH  ( 'o.  v. 

( 'ourt     .  .  3848, 

45H0,  4(128 

—  V.  Hodgii    4:145 

Oil  Co.  V.  Walker        .  ,    13:18 

Oil    I^uds    and    U'urks 

Co.     V.      KuniskiUeii 
(Coriior.itioii  cif)       . .   4238 
Westiirn  ( Jr.inimar  School  (TiiisleeM  of)  ami 

York  and  I'eel  (Counties  of)   .    3100, 

3102 

Ins.  Co.,  Ue    . .   1704,  2026,  2031 

V.  Provincial  ln.s.  (Jo. . .  4531, 

4.532,  4568 

Westervelt,  In  ro 26(50 

Westgate  v.  Westgate      3632,  4455,  4528,  4509, 

4074 
Westlake  V.  Abhott . .  1914,1034,2705 

Westlow  V.  Hrown 4318 

Westinacdt  V.  ( 'ockerline    ..      1015.  2947,  4424 
Westinacott  v.  Hanley  1864,  2342 

We.stniin.ster  (Township  of)  v.  Fox  .  ,    3001 

Westover  V.  Hrowu   .  . 


Ihirnhain 
Turue.'   . . 


Wilson 


Wells  V. 

V 

_ V 


Ahrah.ams 
.  (.'rew 
.  Cuminiiig 
.  (izowski 
.  Hews 
Ricliie 


Welsh  V,  Leahey 


3770,  .3003, 

4008,  4041 

. .       28 

. .     1657,  .38.35 

. .     065 

118,  127,  1.56 

. .    4273,  4570 

559,  1641,  4623 

;i076,  3077 


V.  Kiagara    District    Mutual    Fire 

Ins.  Co ■I5(i0,  4.56:i,  4.572 

V.  O'Brien      . .  90,  331 1,  3804,  3812 

Weinp  V.  Mormon     . .  . .  . .       0^3,  12.35 

Wengol  V.  Huff         3818 

Weutworth  (County  of)  v.  City  of  Hamil- 
ton    778,  1625,  2294,  2468,  2496, 

2500 

V.  Hughes  3'.)05 

(Surrogate  Court  of)  and  Kerr, 

In  re 4486 


Weteidiall,  Ue 
Wetherall  v.  (iarlow 
Whan  V.  Lucas 
Whateley  v.  Whateley 
Wheatly  v.  .Sharp 
Whuchlon  V.  Milligan 
Wheeler  v.  Mernard  . . 

V.  Munro    . . 

and  Murphy,  In  re 

V. 


321 


132 


,  2705,  2815 
107,  6.30 

5,  4140,  4443 

. .     829 

843,  3819 

..  2.376 

..  4063 

,     4265.  4669 

4511,4505 

..   2801 

..   3512 

146,  166,  168 
..    189» 


V.  Sinie 


Wheelhouse  v.  Darcli 
Whelan  V.  ('oucli 

V.  Fraser 

V.  McLachlan 


811,  841,  2057,  2074,  .3304, 

3;108 

..     434',  4.375 

. .     3332,  3.344 

3763 

974,  1352,  39.34,  3944, 
:1963,  4151 

V.  Kegina       . .  940,  941,  948,  3655,  3904 

V.  .Stevens     1988,  1996,  2003,  2232,  2241 

Whethen  v.  Caverley  . .     2574,  2596 

Whitby  (Corporation  of)  v.  Liscombe  2407,  4135 

(Municipality  of)  v.  Flint  238,  3041,  4243 

(Township  of)  v.  Harrison  . .     238,  2415, 

3041 


m-'  i 


w 


n    '1- 


483(1 


INDKX  OK  TASKS. 


White.  Ri-     K«niten  v.  Ti»n«      IM7.  -lon?,  440H 

V.  AgrioiiltiirHl  MiitiiHl  An*.  Cn.   .  .  IHIfi, 

18(17  i 

HaUfT      MH.  ;»7nt; 

Hankci  villo  •-•«.">» 

KiihUmIi.      ..  11128,  II 'i4,  1703,  '.'■'<•.' I 

Hattv  WM 

ll.HBlev         .  I!>t><),  '2.'1!M>,  •2,'[)\,  '2s:W 

V.  Miiiiitn'ii :an 

V.  Hidwii  ao8,  ^73,  r)74,  m:,  i-jtio,  m-j-j, 
littid,  •.'•.•ft:<,  ;{747 


V. 

-  V. 
V. 

V. 

V. 


V.  <  'limvli 

V.  <  link 

V.  ( '(lolilin 

T.  C'diirfiioy    .  . 

V.  <  'rawfdiil    .  . 

V.  <  'miiiiiiim   .  . 

V.  ( "urry 

V.  <  'iitlilit'i'tson 

V.  iMiiildp 

V.  Klliott 

Hn<l  (lililiciii,  III  ru 

V.  (iriiimlmwu 

V.  Haiglit 

V.    Il(i]if 

V.  Huiitdr 
V,  }lutoliiii8on 
V.  Kiiii( 
V.  Kii'l)v 


I.niiig 


l.aiii'iuliiru  Ins.  Co, 

I.«r.l 

.MHiiiiing    , 


. .     Itl,s7,  -'.'■.8H 

I'JO.'i 

107.  2'J(il.  •J.'IMI 
•-•.".tiO 

1474,  17--'l».  l7H.''i 

,.      .1011.  :W7l).  4i.V)7 

4i;i 

073.  ar.SlI,  .S!»M8,  4NH 

41.-. 

4-.'71) 

1144,  1141),  IIAI 

104;».  •-M:t;t,  Wito 

|()h;<,  :ti'!iri 

..      4tl'J.  14(17 

..    '.'17(1.  :win 

i!i:«i 

I-J4,  i:t7,  k;'." 

1121,  ll.1(i,  1130,  1142 


Whittierv.  IIhihIm     ..  3f.8,  HW),  r.,VJ 
-T.  .Mcl,«nimii       7.1(i,  1011,   1012. 'J7 1 7. 

;t4ti;i.  'M'lH'.i.  ;i7r,i 

V.  Wliittior            Ihds 

Wliyntt  V,  MaiNh 4lt,>) 

Wliyto  V.  ( 'inirrnii    ,.          ,.          .,          ,.  7ii 

V.  'rn.'Milwiill . .          .  ,          . ,          . .  4'2' 

Wi.inl  V.  (ialil.'  48,  14HS,  ,'lSfi7.  38(18,  .'tss.'i 

\\  iililt'i' r.   KiiM'mIii  and  \,i\kv  lliit'ini  I!.  W. 

('(..    87,  Itld.  177,  IHO,  llir.O,  2.VSI.  2701,  3li':i 

;ti27,  :ii28,  ;nii»,  :ti23,  .'ii24.  3i2s,  :ti;;.; 

313.">,  31  M.  .'1212,  :t',i|_' 
Wi.liliTliel.l  V.  .Metoulfo  ..  2740,  27!M!,  :i7l!) 
Wiiluinaii  V.  Mrucl  ..        (il(i,  2137,  'J.'iTo 

Wi^'KiiiH  V.   Mcldniiii  1M,('>,  OTS 

Wixiit  V.  Cliiiivji 4073,   ti'J!! 

V.   MciMcly 'J.'!!;) 

Wixlituiiiii  V.  Ji.'iiiii^lH  ri:il,  .ill 

V.  IwUU  1212,  1431,  i;r,i; 

V,  llfliiwfll       4(i(;,  38(i7,  38(18.  ;i,->7(( 

\Vij<li' V,  K<  fiiu'ilv  ..  471(1 

V.  Mo  Lean     ..  ..      2831,  .'<882,   IJt;.'', 

V.  Mfi'ht'k     .  ..      1232.  2i:ir.,  •J-.'KI 

V.  SuttcriiiKtoM  (540,  C.M.  lO.'lN,  liii;, 


3.. 


Meyt'i'H 
Nelson 
Petch 

—  V.  Shire 

—  V,  Stevens 

—  V.  White 

—  V.    W'vi'ott 


4.'^30 

.  ;i:t7i 

41 0(1.  •1(U4 

103.-..   I. -to I 

.  ,    204(1 


—  •       V.  Stewart 
— V.   Winle 

Wil kn  \ .  'i'iniiin><. . 

Wilcox  V.  Hiini.iiilu  .  , 

V,  M<intgoni«Ji'y 

V.  Pillow 

Wilcoxson  V.  Palintr 
Wililo  V.  liowen 
V.  Crt.w 


5fl,  348,  35(1,  304,  2r.s7,  ,3.VJ2 
!»79,  800.  801 

1.-.84 

700,  1702,  2173 

131(1 

Whiti'fonl  V."  .M<'l,t'oa  ..  14.10.38 

Whiteheail  V.  Brown  80.3.  822,  10(i(i 

V,  lliill'alo  Hud   Lake   llinoii  |{. 

W.  Co.       774,  1330,  2734  ,273.1, 


V.  Fothergill 

Whitehonse  v.  (tlass 

V.  Hoats  .  . 

Whittlnw  V.  Davidwon 

—  V.  National  Ins.  Co. 

V.  Pha'ui^x  Ins.  Co. 

Whitcsido  V,  BiOli'lminber   .  . 

V.  Miller     .. 

Whittleld  V.  Todd      .. 
Whitinij;  v.  Keniah.tn 

V.  Lawrason  .  . 

V.  .Mills 

V.  Nicoll 

V.  Tattle 

WhitU  V.  Mcintosh  . . 
Wliitniarsh  v.  Ford  .  . 

..___  V.  (irand  Trunk  R.  W.  Co. 

Whitney  v.  Hickling 


MM,  320(i 

.  .     2872.  ."{.-.(I.-) 

.  .   ,'<040 

1  .•)(!.->,  ,3401,  .3102 

. .       1)2 

..   4190 

,  ,   2.W(.,  381(1. 

4100.  4.-.V.' 

l(l.-.4,  2404,  4018 

.  .     3X80,  4108 

..   .34(18 

.  .      0(>4 

r\  1  (!(».-. 

..    1700 

. .     3.')4 

..     127.3,2713 

..    I(i03 


22."i!i,  2(107,  :'.-:::\ 

..       1021,   1031,  •:\!\:\ 

i'S^S 

.'■i(i;i,  .MHi 

..    2103,  4i.-,;i 

. .     o:i2.  ;i7s(i 

3344,  4270,  43.11,  t,-,ss 

•.'".■>7 

..      2(141,  41-l{;.  1147 
.1(1,  •J.-i47 

V,  AVil.lt!      2(>22,  2853,  3.387,  .3(10.3,  ;ii;()7, 

38.-i3.  3s,-i!) 
Wilile.s  V.  liojikinM    ..  .,  7S!I 

\\"\\i\h  y.  Smith  . .  ,  .   :i;i,'7 

Wile  V.  Cay  ley  ,.  ..      3.320,  .3.323.  4  IKS 

Wiley  V.  .•^iiiith         33(17,   I7(iri 

Wilkes  V.  Uraiitlord  (Town  Council  of)    , ,      'J7, 

24.10,  2.'.,')!l 
—         V.  Hurtalo.  Ih-antford,  anil  Coderieli 

It.  W.  t;.. 2(1,-.  I,  •JS77 

— V.  Cleni.'nt     .  .  (10.3,  (V-M,  27(12,  :;(I.m 


V.  Flint 
V.  (i/iiwtiki 


. .    .3.".7o,  ;i,'>,s;i 

..     3128,  .-(i;)!) 

..  i;i4i 

. .   •-'774 

.  .     28S7.  '.'sss 

JOdd,  2070.  JIW'.' 

.  .    IIW) 


V.  Stone 
V.  '..all 
V.  Woods 


2733 
4030 
..  1773 
..  .348 
.144,  13(1.1 
. .  .108 


Whitteinore,  In  re — Ross  v.  Mason    1480,  4401, 

4(582 

V.  Leinoine        . .      1601,  2830,  2(538 

V.  Lines  . .  .144 

V.  Macdonell 2(50() 

V.  Ridout  . .     17.10,  3045 


V.    Ileaton 

V.  Masecar 

— —  V.   .McMillan  .. 

V.  Steele 

V.  Wilkins 

Wilkie  V.  N'illagc  of  Clinton      1770,  2458,  :Miiil, 

24(58,  •.M7!i 

Wilkins  v.  Hlncklock  •J7',i,'i 

V.  Peck  ..  ..  ..  . .     Iil7 

V.  Row  l-i24.  •.'.•i7:' 

Wilkinson  V.  Conklin  12.38.  I24,s,  icMi 

V.  Lawson  ..  ..     4,111.  Iiil7 

- — -— V.  McKce  ..  ..         ..  i.'7S7 

- — — — --•  V.  Walker  I'JSD 

Willard  V.  McNul. l.'iilO 

V.  Woolcut    ..  ..  01,  (l.TJ.  14S(i 

Williinns,  In  re  3G0,  425.  3883,  4141,  I4!I4 

V.  Atkinson  ..  ..     2.3!l!l.  •.'.i.'!,'. 

— - — V.  Canada  Farmers'  Mutual  Ins. 

(Jo 4.130,  4.14'.) 

V.   Cohourg     (Commissioners    ol 

Town  Trust  of)         ..     1 12!».  ;'.IHI0 

V.  Corliy     ..  ..  ..     44(>!l,  4ii74 

V.  Oosl.y .S!I8 

— V.  Felker 1()44 

.ind  Great  Western  R.  W.  Co., 

In  re 21188 


TNDKX  OF  CAHKS 


4H.Ti 


3r.s,  ftw),  r.r.'j 

731!,  KM  I,  lOI-.',  'JTi:, 
34«3,  :«>«3,  ."IT.'il 

..    th'.lS 
..    4ll,!) 

Til 

■«'.': 

,  uss,  ;i.st;7.  :i«'''^.  :^s5 

illke  lllllnii   I!.    \\  . 

Hir.(i,  •j.-.Hi,  'JT'.M.  :ii-';i, 

:»i'j:t,  :U'Ji.  ;»1-h.  Mi;;.', 

auj.-),  ;iiu.:t'-Mv.',  :i'.ii'j 

ilT-lo,  'J7!»:,  :(TI« 

(> I (i,  1' I :i:,  •:.•>:(» 

1M.C,,  UTS 
..    407  H,  n'J'.t 

v.'.-.  i;t 

r.:ii.  Ml 

•Itiii,  :«»ii7,  3H(iM,  ;i>:o 

ITKi 

.,      1>S31,  3«H'J,   (■JC,:, 

i'.'3'_',  '_'i;iri,  '."J  111 

iG4!>,  <''f>l,  H>:i'\  KilT, 

•.••2r)ii.  'J(i07,  :!•.:;;< 
..      10^4.  1031,  •-'iii;i 

:;.vss 

r>o;t,  ,'iiir, 

!*.        ..    'Jl!>3.  4i:i:t 

w>'2,  iiTsi; 

3344,  4'-'70,  43r.l.  ir.SH 

•-•()-.7 

'J(;4I,  4M(;,  4147 

ric.  ^.-47 

.',  '2853,  33S7,  3(I(i;t,  IHKC, 
3H.">3.  :tsj!t 

:s!i 

33'JO,  33-'3.  4 1 'IS 

. .     33(17,  ITon 

"own  ('(lUUL'il  of)    ,  .      -7, 

'-'•liV.I.  •.'s.''i|l 

tfoid,  anil  (Joikiiili 

(103,  «Wr),  •J7I'.'-',  ".ii.M 

. .    3:i7o,  :i."if«,'t 

. .    3 1 'AS,  ;u:t!t 

..  i:i4i 

l't:4 

.  .     28ST.  •Js^S 

.      -iOtKi, '207(1,  JOS'J 

l!ll!0 

inton       1770,  -'4r>S,  •Mtlil, 

'J4(iS,  •..MTli 

. .  --'Tli'i 

..  HIT 

..    i.")-'4.'.'.-i:2 

1'238.  l'_M,s,  HJSO 
..     4.')!  I,  4(117 

'.'Ts: 

KiilO 

111,  (hi'J.  lisil 
«!9,  4'25.  3883,  4141,  141(4 
•J3!ll(,  -iCC) 
rniers"  Mutuiil   Ins. 

.  .     4r):i(),  4.-)41) 
({ 'onimissioners    ni 
mtof)         ..     ll-'l».  ;!IH)0 
. .     44(i!l,  4(174 
■M 

'.'.         ..         ■     1"+* 
estern  R.  W.  Co., 


WilliuniM  T.  Oroy 


V.    HlkKM 

V.  Ili'i-riok 
Kn<l  llo|M', 
V.  Jenkini 


1087,  lOH'J,  1381,  l.lflrt, 
'-•O'Ift,  '-'I'-'O 

'.MIM 

.      'JOit'J,  '2'SM,  37H7 

In  ro 3H4*-» 

.       1303,  '.'!»!»«,  3017,  3HM, 

4i;'.>0 

311,  ir)73,  •i'J84 

.       313, 'jr>7(l 
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